This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


L&w  Library 

Univ.    of   Calit.: 

Berkeley 


ALL  MATERIAL  NONCIRCULATING 


CALL  NUMBER 


VOLUAAE 


COPY 


COPY  3 


AUTHOR 


TITLE 


SOUTHWESTERN     REPORTER 


1                                    NAME  AND  ADDRESS 

1 

1 

i 

f 

1 

COPY  3 


m^k^ 


READING 


'.;w\  ' '"  '-"^.'bigTtizecl  by  ' 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


This  is  a  Key-Numbered  Volume 

Each  syllabus  paragraph  in  this  volume  is  marked 
with  the  topic  and  Key-Number  section  «=>  under 
which  the  point  will  eventually  appear  in  the  Amer- 
ican Digest  System. 

The  lawyer  is  thus  led  from  that  syllabus  to  the  exact 
place  in  the  Digests  where  we,  as  digest  makers,  have 
placed  the  other  cases  on  the  same  point— This  is  the 
Key-Number  Annotation. 


Digitized  by 


Google 


NATIONAL  REPORTER  SYSTEM  —  STATE  SERIES  /^   / 

THE 

SOUTHWESTERN  REPORTER 

VOLUME  189 

PERMANENT    EDITION 


COMFRISma  ALL  THB  CURRBNT  DBCIjSIONS  OF  THB 

SUPREME  AND  APPELLATE  COURTS  OF  ARKANSAS 
KENTUCKY,  MISSOURI,  TENNESSEE 
AND  TEXAS 


WITH    KEY-NUMBER  ANNOTATIONS 


CONTAINING  A  TABLE  OF  SOUTHWESTERN  CASES  IN  WHICH  RBHBARIN08 
HAVE  BEEN  DENIED 


DECEMBER  6,  1916  —  JANUARY  10,  1917 


ST.  PAUL 

WEST  PUBLISHING  CO. 

1917 


Digitized  by  LjOOQIC 


GOPTBIOHT,  Idle  , 

BT 

WEST  PUBLISHING  COMPANY 


COPTRIOHT,  1917 
BT 

WEST  PUBLISHING  COMPANY 


Jlav  Mtortvry 


Digitized  by  LjOOQIC 


SOUTHWESTERN  REPORTER,  VOLUME  189 


JUDGES 


OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME  -«• 


ARKANSAS— Suprama  Court. 

EDGAR  A.  Mcculloch,  chief  jostici. 

AS80CIATI  jnSTICBS. 
CARROLL  D.  WOOD. 
JESSE  C.  HART. 
WILUAM  F.  KIRBY.* 
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JOHN  D.  CARROLL. 
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C.  C.  TURNER. 
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M.   M.    NEIL,    CHIBF   JUSTICE. 
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SAMUEL  C.  WILLIAMS. 
GRAFTON  GREEN. 

TEXAS— Suprama  Court 
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ASSOCIATE   JUSTICES. 

WILLIAM  B.  HAWKINS. 
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R.  A.  PLEASANTS,  Chief  Justice. 
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Second  District. 

T.  H.  CONNER,  Chief  Justice. 

associate  justices. 

IRBY  DUNKLIN.  R.  H.  BUCK. 

rwrd  District. 

W.  M.  KEY,  Chief  Justice. 

associate  justices. 

B.  H.  RICE.  C.  H.  JENKINS. 
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W.  8.  FLY,  CHIEF  Justice. 

ASSOCIATE  justices. 
A.  N.  MOURSUND.     P.  H.  SWEARINQEN. 
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ANSON  RAINEY.  CHIEF  Jusnoi. 

ASSOCIATB   JUSTICES. 

J.  M.  TALBOT.     CHAS.  A.  RASBURY. 

Sixth  IHstrict. 
SAMUEL  P.  WILLSON,  CHIEF  JUSTICE. 

ASSOCIATE   JUSTICES. 

RICHARD  B.  LEVY.      WM.   HODGES. 
aevtnth  District. 

B.  P.  HUE7,  Chief  Justioh. 

ASSOCIATE  JUSTICES. 
H.  G.  HENDRICKS.  R.  W.  HALL. 

SigMh  District. 
J.  R.  EtARPBR,  Chief  Justiob. 

ASSOCIATE   JUSTICES. 

K.  F.  HIGGINS.      A.  M.  WALTHALL. 
Ninth  District. 
J.  M.  CONLEY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

A.  Q.  BROOKE.     V.  E.  MIDDLBBROOK. 
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term  of  Albert  D.  Nortonl. 
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GONIiIDT  T.  BOIiBN  «t  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  17, 101S-) 

EjscTioENT   4=s>86(S)  —  Action— BoBDi£N    ov 

Pboof. 
Where,  in  an  action  for  ejectment,  plaintifTa 
aUegation  of  ownerehip  la  traversed,  he  baa  the 
burden  of  proving  ovmersbip  of  title  to  the  land. 

[Ed.  Note. — For  other  cases,  see  JBjectment, 
Cent.  Dig.  H  289,  244;    Dec  Dig.  «3>86<8).] 

Appeal  from  Circuit  Conrt,  Knott  County. 

Action  by  Joseph  Conley  against  J.  M. 
Bolen  and  another.  From  Judgment  tar  de- 
fendants, plaintiff  appeals.    Affirmed. 

H.  T.  Bailey,  of  Eindmas,  for  appellant 
Smith  A  Combs,  of  Hindman,  for  appellees. 

SORT,  J.  The  appellant,  Joseph  Conley, 
instltnted  this  action  in  the  Knott  circuit 
court,  by  wliich  he  seeks  to  recover  of  the 
appellees,  J.  M.  Bolen  and  Tevls  BoI«i,  the 
possession  at  a  tract  of  land.  By  his  peti- 
tion, he  alleged  that  he  was  the  owner  and 
entitled  to  the  possession  of  the  land,  but  tliat 
appellees  were  wrongfully  in  the  possession 
of  the  land  and  had  wrongfully  kept  him  out 
of  the  possession  for  2  years  before  the  bring- 
ing of  the  suit,  and  sought  the  recovery  of 
damages  for  its  detention,  as  well  as  the  re- 
covery of  the  land  itself.  The  appellees,  by 
their  answer,  denied  appellant's  ownership 
and  right  of  possession  to  the  land,  and  af- 
firmatively alleged  that  they  were  the  owners 
of  It ;  that  they  purchased  it  from  one  Leek 
Conley,  who  conveyed  it  to  them;  that  be- 
fore the  time  of  their  purchase  of  the  land, 
the  appellant  represented  to  them  that  it  was 
the  pr<q;>erty  of  lieck  Conley,  and,  while  they 
were  negotiating  the  purchase,  tliat  the  ap- 
pellant came  upon  the  lands  and  pointed  out 
the  bonndary,  as  the  lands  of  Leek  Conley, 
and  showed  them  the  boundary  lines  of  it; 
that  they.  In  making  the  purchase  and  paying 
for  it,  relied  upon  the  representations  of  the 
appellant  that  it  was  the  proi>erty  of  Leek 
Conley.  They  also  alleged  that  they,  and 
those  under  whom  they  claimed,  had  been  in 
the  adTerse  possession  of  the  lands  for  more 
than  IB  years  iMfore  the  bringing  of  the 
salt,  holding  and  rlslming  it  as  their  own. 
They  pleaded  the  representations  of  appel- 
lant, as  to  the  ownership  of  the  land,  as  an 
estoppel  of  his  right  to  set  up  any  claim  to 
It.    The  afflrmatlve  allegations  of  the  answer 


were  controverted  by  a  reply.  At  the  conclu- 
sion of  the  evidence  offered  by  appellant,  the 
court  directed  the  Jnry  to  find  a  verdict  for 
the  appellees,  which  it  did,  and  a  judgment 
was  rendered,  dismissing  the  petition.  The 
appellant  complains  that  the  action  of  the 
court  in  directing  the  Jury  to  find  a  verdict 
against  him  was  error,  and  appeals  to  this 
court. 

This  Is  an  action  in  ejectment,  and  upon 
the  pleadings  the  burden  of  proof  rests  upon 
the  aiq;>ellant.  His  allegation  that  he  was 
the  owner  of  the  land,  being  traversed,  it  was 
necessary  for  him  to  show  by  evidence  the 
truth  of  his  averment,  as  he  was  not  entitled 
to  and  could  not  recover,  except  by  proving 
that  be  was  the  owner  of  the  title  to  the  land. 
Without  undertaking  to  recite  the  evidence 
(rffered  by  him  in  support  of  his  claim,  suf- 
fice It  to  say  that  he  did  not  offer  any  pat- 
ent, survey,  deed,  bond,  contract,  will,  nor 
any  written  evidence  of  title  whatsoever; 
neither  did  he  claim  or  prove  that  either  he 
or  any  one  under  whom  he  claims  the  land 
had  ever  been  in  the  possession,  either  ac- 
tually or  otherwise.  Not  having  offered  any 
evidence,  either  written  or  parol,  which  tend- 
ed to  prove  that  he  was  the  owner  of  the  title 
to  the  land,  the  court  pr<^>erly  directed  the 
Jury  to  find  a  verdict  for  the  appellees. 

The  Judgment  is  therefore  affirmed. 


LAND  V.  LAND  et  aL' 
(Conrt  of  Appeals  of  Kentucky.    Nov.  10, 1916.) 

1.  Decdb   «=9l24(3)— Estatb   Oonvxtkd— Fxb 
SiMFLB— Limitation. 

Where,  by  a  deed,  a  fee  simple  is  granted, 
and  the  deed  aa  a  whole  shows  an  intention  to 
vest  the  grantee  with  a  fee,  an  attempted  limi- 
tation upon  the  fee  will  be  disregarded;  a  gran- 
tor cannot  destroy  ills  own  grant,  however  much 
he  may  modify  or  load  it  with  conditioni. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  489;    Dec.  Dig.  «=9l24(3).] 

2.  Deeds  4=>98  —  Corstbuotior  —  InTsimoir 
OF  Grantob. 

Where,  upon  consideration  of  an  entire  deed, 
it  appears  that  the  grantor's  Intention  was  to 
vest  a  less  estate  than  a  fee  in  the  grantee,  such 
intention  will  be  carried  into  effect,  as  a  deed, 
like  other  instruments,  must  be  construed  ac- 
cording to  the  intentioa  of  the  parties,  where 
such  intention  is  sufficiently  expressed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f  {  231,  232 ;  Dec.  Dig.  «=>93.] 
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8.  Deeds  <9=»37  —  OONSTEUiiTiow  —  <jRAWTiNa 

Clause. 
The  granting  clause  of  a  deed  will  prevail 
over  subsequent  clauses  which  would  have  the 
effect  to  abridge  the  estate  conveyed. 

[Ea.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  iS  267-273,  434-447 ;  Dec.  Dig.  «=>97.] 

4.  Deeds  <g=90— Constbuctiow  in  Favob  of 

Grantee. 
Where  the  interpretation  of  a  deed  remains 
doubtful,   a   court   will  adopt  the  construction 
most  favorable  to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  |§  234-237,  247,  248;  Dec  Dig.  «S=>90.] 

6.  Deeds  ^=»124 (3)— Estate  Conveyed— Fee 

Simple. 
A  deed,  whereby  husband  and  wife  conveyed 
a  farm  in  consideration  of  the  grantee's  note  for 
$3,S00,  the  granting  clause  reading  "the  parties 
of  the  first  part  do  hereby  sell  and  convey  unto 
the  party  of  the  second  part,  her  heirs  and  as- 
signs, the  following  described  real  property," 
etc.,  and  the  habendum  clause  reading  "to  have 
and  to  hold  said  land  to  the  party  of  the  second 
part,  her  heirs  and  assigns  forever,  *  *  *  it 
is  understood,  however,  by  this  conveyance,  that 
said  described  property  is  to  revert  to  the  heirs 
at  law  of  E.  L.,  at  the  death  of  [the  grantee] 
his  wife,"  gave  the  grantee  a  fee-simple  title. 

[EM.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  (  439;  Dec  Dig.  «=»124{3M 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Eugene  Land  and  others  against 
Edgar  P.  Land.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Judgment  affirmed. 

Ohaa.  F.  Exum,  of  Lexington,  for  appel- 
lant R.  L.  Northcutt  and  Geo.  S.  Slianklin, 
both  of  Lexington,  for  appellees. 

MILLER,  C.  J.  This  case  presents  this 
question:  What  effect,  if  any,  is  to  be  given 
other  language  in  a  deed  which  attempts  to 
cut  down  an  estate  conveyed  by  the  granting 
clause? 

By  their  deed  dated  December  21,  1888, 
Lw  M.  Land  and  Sarah  J.  Land,  his  wife, 
conveyed  to  M.  Belle  Land,  the  wife  of  Eu- 
gene Land,  a  farm  in  Fayette  county  for  the 
consideration  of  the  grantee's  promissory 
note  for  $3,800,  payable  12  months  there- 
after. The  granting  clause  reads  as  follows: 
"The  parties  of  the  first  part  do  hereby  sell  and 
convey  unto  the  party  of  the  second  part,  her 
heirs  and  assigns,  the  following  described  real 
property,  to  wit." 

The  habendum  clause  of  the  deed  reads 
as  follows: 

"To  have  and  to  hold  said  property  unto  the 
party  of  the  second  part,  her  heirs  and  assigns 
forever.  And  said  parties  of  the  first  part  here- 
by release  all  their  right,  title  and  interest  in 
said  property  including  the  homestead  exemption 
allowed  by  law,  and  covenant  to  warrant  gener^ 
ally  the  property  hereby  conveyed.  _  It  is  under- 
stood and  agreed,  however,  by  this  conveyance 
that  said  described  property  is  to  revert  to  the 
heirs  at  law  of  Eugene  Land,  at  the  death  of 
M.  Belle  Land,  his  wife." 

Subsequently,  M.  Belle  Land  and  Eugene 
Land,  her  hustnind,  conveyed  seven  acres  of 
the  tract  in  question  to  Hettle  L.  Bpicer. 
Again,  by  their  deed  of  September  30,  1815, 
M.  Belle  Land  and  Eugene  Land,  her  hus- 


band, conve.Ted  the  unsold  portion  of  the 
tract  to  L.  M.  Land  in  consideration  of  one 
dollar  and  the  agreement  of  L.  M.  Land  to 
reconvey  the  land  to  Eugene  Land.  L.  M. 
Land  complied  with  his  covenant,  by  execut- 
ing a  deed  of  the  same  date,  whereby  he  re- 
conveyed  the  land  to  Eugene  Land  in  fee. 

The  appellant,  Edgar  P.  Land,  an  adult,  is 
the  only  child  and  descendant  of  Eugene  Land 
and  M.  Belle  Land,  his  wife.  On  December 
30,  1915,  Eugene  Land,  Hettle  L.  Spicer,  and 
H.  S.  Spicer,  her  husband,  filed  this  action 
against  Edgar  P.  Land,  setting  forth  the 
facts  above  recited,  and  further  alleging  that 
Edgar  P.  Land  is  claiming  that  his  mother, 
M.  Belle  Land,  acquired  only  a  life  estate  un- 
der the  deed  of  December  21,  1888,  and  that 
said  land  would,  upon  her  death,  pass  to  him 
In  tee  simple^  in  the  event  he  survived  his 
mother.  The  plaintiffs  asked  the  court  to 
construe  the  deed  of  December  21,  1888. 
from  L.  M.  Laud  and  Sarah  J.  Land,  his 
wife,  to  M.  Belle  Land,  and  to  adjudge  and 
determine  Just  what  rights  the  plaintiffs, 
Hettle  L.  Spicer  and  Eugene  Land,  had 
acquired  under  their  subsequent  deeds  from 
M.  Belle  Land.  The  circuit  court  adjudged 
that  M.  Belle  Land  took  a  fee-simple  title, 
and,  consequently,  that  Hettle  L.  Spicer  and 
Eugene  Land  held  their  respective  tracts  un- 
der a  like  tenure,  and  that  Edgar  P.  Land 
had  no  interest  or  estate  whatever  therein. 
From  that  Judgment  Edgar  P.  Land  prose- 
cutes this  appeaL 

[1]  The  rule  is  that  where,  by  a  deed,  a  fee 
simple  is  granted,  and  the  deed  as  a  whole 
shows  an  intention  to  vest  the  grantee  with  a 
fee,  an  attempted  limitation  upon  the  fee  will 
be  disregarded.  This  rule  is  based  upon  the 
principle  that  a  grantor  cannot  destroy  his 
own  grant,  however  much  he  may  modify  it 
or  load  It  with  conditions. 

[2]  But  in  all  cases  the  effect  of  the  deed 
turns  upon  its  proper  construction  when  read 
as  a  whole;  and,  if  upon  the  whole  Instru- 
ment it  appears  that  the  grantor's  intention 
was  to  vest  a  less  estate  than  a  fee  in  the 
grantee,  that  intention  will  be  carried  into 
effect ;  for  it,  like  other  Instruments,  must  be 
construed  according  to  the  Intention  of  the 
parties  where  that  intention  is  sufficiently 
expressed  in  the  instrument.  Henderson  v. 
Mack,  82  Ky.  380 ;  Wilson  v.  Moore,  146  Ky. 
679,  143  S.  W.  431;  Bain  t.  Tye,  160  Ky. 
411,  169  S.  W.  843. 

[3-6]  Appellant  insists  that  the  deed  clearly 
expresses  the  intention  of  L.  M.  Land  and 
wife  to  grant  a  life  estate,  only,  to  M.  Belle 
Land,  and  to  vest  the  remainder  in  fee  sim- 
ple in  their  only  child,  the  appellant  £klgar 
P.  Land.  On  the  other  hand,  apjwUees  insist 
that  by  both  the  granting  clause  and  the  ha- 
bendum clause  of  the  deed  L.  M.  Land  and 
his  wife  parted  with  their  entire  interest  In 
the  property,  and  that  the  subsequent  at- 
tempt to  create  a  reversion  in  favor  of  the 
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tielrs  at  law  of  Eagene  Land,  who  was  not  a 
grantee  In  the  deed,  la  entirely  Inconsistent 
with  both  the  granting  clause  and  the  ha 
bendnm  clause  of  the  deed,  and  therefore 
ineffectual  for  any  purpose. 

Att^tion  is  caUed  to  the  fact  that  M. 
Belle  Land  la  the  only  party  named  as  gran- 
tee; that  the  estate  Is  not  conveyed  to  M. 
Belle  Land  and  the  heirs  at  law  of  Eugene 
Land,  but  to  M.  Belle  Land,  alone ;  and  that 
the  deed  la  cMuplete  without  the  restricttve 
clause  of  reverter. 

The  rule  that  the  granting  clause  of  a  deed 
wUl  prevail  over  subsequent  clauses  whldv 
would  have  the  effect  to  abridge  the  estate 
conveyed  stands  unquestioned,  the  differences 
of  opinion  concerning  it  being  in  regard  to  its 
application.  Probably,  in  its  origin  a  rule 
of  construction,  as  the  fact  that  the  estate 
granted  was  permitted  to  be  altered  or  var- 
ied by  subsequent  clauses  would  seem  to  indi- 
cate, it  has  often  practically  been  given  ef- 
fect as  a  rule  of  property.  While  traces  of 
this  idea  still  persist,  the  concensus  of  the 
modem  decisions  is  that  it  Is  a  rule  of  last 
resort  applicable  <Hily  when  there  is  such  an 
irreconcilable  repugnance  between  the  claus- 
es, as  to  make  it  impossible  to  discover,  with 
anything  like  certainty,  the  intention  of  the 
parties.  Henderson  v.  Mack,  supra;  Bat- 
dlffe  V.  Marrs,  87  Ky.  26,  7  S.  W.  305,  8  S.  W. 
876,  10  Ky.  Law  Rep.  134;  Hall  v.  Wright, 
121  Ky.  16,  87  S.  W.  1129,  27  Ky.  Law  Rep. 
1185;  Crews  t.  Glasscock,  107  S.  W.  237,  32 
Ky.  Law  Bep.  914;  Kelly  t.  Parson*,  127  S. 
W.  793.  And,  In  seeking  the  intention,  the 
formal  divisions  of  the  deed  are  to  be  disre- 
garded, and  the  deed  is  to  be  considered  as 
a  whole,  and  not  in  separate  and  distinct 
parts,  as  was  formerly  done.  Henderson  v. 
Mack,  supra;  Slnglet<H>  v.  School  District, 
10  S.  W.  793,  10  Ky.  Law  Bep.  851 ;  HaU  t. 
Wright,  supra. 

The  reason  for  giving  the  preference  to  the 
granting  clause  is  said  to  lie  in  the  fact 
that  It  is  an  Indispensable  part  of  the  deed, 
wliile  subsequent  clauses  ordinarily  are  not; 
and,  in  so  far  as  the  rule  operates  to  prevent 
the  abridgment  of  the  estate  conveyed  by  the 
granting  clause,  it  may  also  be  said  to  be  a 
consequence  of  the  rule  that,  where  the  inter- 
pretation of  the  deed  remains  doubtful,  a 
court  will  adopt  the  construction  which  is 
most  favorable  to  the  grantee.  Obviously, 
there  Is  frequently  room  for  considerable  dif- 
ference of  opinion  as  to  whether  the  in- 
tention of  any  particular  deed  or  will  Is  so 
clearly  expressed  as  to  render  resort  to  the 
rule  under  discussion  unnecessary. 

In  Bay  t.  Spears,  64  &  W.  413,  23  Ky.  Law 
Rep.  814,  where  the  deed  contained  an  inde- 
pendent final  clause  providing  for  a  reversion 
of  the  land  conveyed,  or  ita  proceeds,  in  case 
the  grantee  should  die  without  a  child  or  chil- 
dren, it  was  held  that  the  attempt  to  thus 


limit  an  absolute  estate  was  null  and  void  be- 
cause utterly  Inconsistent  with  the  granting 
and  habendum  clauses  of  the  conveyance. 

And  in  Humphrey  v.  Potter,  70  S.  W.  1062, 
24  Ky.  Law  Rep.  1264,  it  was  held  that,  since 
a  deed  of  property  "to  have  and  to  hold  to 
said  second  party,  his  heirs  and  assigns  for- 
ever," conveyed  a  fee,  a  subsequent  clause, 
providing  that,  "after  the  death  of  the  said 
second  party,  the  land  hereby  conveyed  sball 
go  to  the  children  of  the  grantor,  was  inef- 
fectual and  void. 

In  Hughes  v.  Hammond,  1S6  Ky.  604, 126  S. 
W.  813,  26  L.  R.  A.  (N.  S.)  808,  the  granting 
clause  conveyed  the  land  In  controversy  to 
Mary  Hammond,  "the  party  of  the  second 
part,  for  her  own  use,  free  from  all  marital 
rights  of  her  present  husband  or  any  future 
husband  she  may  have."  The  habendum 
clause  read  as  follows: 

"To  have  and  to  hold  said  land  to  the  party  of 
the  second  part,  her  heirs  and  assigns,  forever, 
with  covenant  ol  general  warranty.  If  the  party 
of  the  second  part  dies  without  bodily  heirs,  the 
said  land  is  to  go  back  to  the  heirs  of  the  first 
party." 

In  holding  that  Mary  Hammond  took  a 
fee,  the  court  said: 

"It  has  been  established  as  a  general  rule  that 
the  granting  clause  in  a  deed  controls,  and  if 
there  ia  anything  in  the  habendum  clause  that 
conflicts  with  it  that  part  of  the  habendum 
clause  must  give  way.  As  stated,  appellee  ia 
the  only  person  named  as  grantee  in  the  caption 
of  the  deed ;  and  the  granting  clause  conveyed  it 
to  her  without  any  restrictions,  and  by  the  ha- 
benduip  clause  the  land  is  conveyed  to  'her  and 
her  heirs  and  assigns,  forever,  with  covenant  of 
general  warranty.'  'This,  undoubtedly,  gave  her 
the  fee-simple  title  to  the  land,  and  the  last 
words  of  the  habendum  clause,  above  quoted,  are 
simply  an  attempt  to  Umit  her  estate." 

In  our  opinion,  the  Ray  Case,  the  Potter 
Case,  and  Hughes  v.  Hammond,  supra,  con- 
trol this  case,  and  sustain  the  Judgment  of 
the  chancellor  holding  that  M.  Belle  Land 
took  a  fee-simple  title  under  the  deed  of  1888. 

Judgment  affirmed. 


LARKIN  00.  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  9,  1916.) 

1.  OOBFOBATIOITS    ^=»662— PbOSEOTTTIONS    FOB 

Pkhamms— Pleaoino. 
In  a  prosecution  to  recover  penalties  for  the 
failure  of  a  foreign  corporation  to  comply  with 
Ky.  St  i  571,  requiring  such  corporations  do- 
ing business  in  the  state  to  designate  an  oifice 
in  the  state  and  an  authorised  agent  to  accept 
process,  there  was  no  necessity  for  a  written 
answer,  but  all  that  was  required  was  the  en- 
tering of  a  plea  of  not  guilty. 

(EJd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |{  2537,  2549 ;   Dec.  Dig.  «=»652.] 

2.  CoRPOBA-nows   «=»662  —  Pbosecutior   fob 

PKNAITT— Pl/EADINQ — REPLY. 

In  such  prosecution,  where  the  defendant 
corporation  by  the  first  paragraph  of  Its  answer 
pleaded  not  guilty,  and  where  the  second  para- 
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graph  thereof  was  annecessary  and  waa  merely 
a  plea^g  of  evidence^  the  commcAwealth  was 
not  required  to  reply  thereto. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  2537,  2549;   Dec.  Dig.  <8=>652.] 

8.   COBPORATIONB   «=»642(4)— AOENT  FOB    PbO- 

csas— Pehaltt-^aus   op    Oooos — "Doing 

Business." 
Ky.  St.  §  571,  provides  that  a  foreign  cor- 
poration doing  business  in  the  state  shall  desig- 
nate the  location  of  its  office  in  the  state  and 
the  name  of  an  agent  thereat  upon  whom  pro- 
cess can  be  served,  and  provides  a  penalty  for 
noncompliance.  Defendant  corporation,  whose 
principal  office  was  in  Buffalo,  N.  Y.,  and  which 
through  mail  orders  and  shipment  to  its  branch- 
es supplied  goods  from  its  main  office  by  freight, 
express,  or  parcel  poet,  sometimes  sending  goods 
ordered  by  different  persons  in  the  name  of  the 
customer .  transmitting  the  order,  who  received 
a  premium  thereon  and  distributed  them,  and 
which  maintained  temporary  traveling  show- 
rooms, at  which  no  goods  were  ordinanly  sold. 
Held,  that  the  defendants  were  not  "doing  busi- 
ness in  the  state,  which  means  business  opera- 
tions, as  distinguished  from  labor  or  capital  or 
stock,  and  hence  not  liable  to  the  penalty. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {  2524;    Dec.  Dig.  <S=»642(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Doing  Business.] 

4.  CoMMXKCE  ^=»40(1)— Subjects  of  Requisi- 
tion— "Inteestate  Comuesce." 
Such     transactions     constituted     interstate 

commerce  wliich  the  state  could  not,  by  Ky.  St. 

{  571,  regulate  by  requiring  the  defendant  and 

Its  representative  to  designate  an  office  in  the 

state  and  an  agent  thereat  to  accept  process. 
[Ed.  Note. — For  other  cases,   see  Commerce, 

Cent.  Dig.  §{  29,  30;    Dec.  Dig.  <3=»40(1). 
For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  Interstate  Commerce.] 

6.  Principal  and  Agent  €=>21 — Autbobitt 
01'  Agent— Testimony  oi"  Agent. 
The  fact  of  agency  cannot  be  proven  by  the 

testimony  alone  of  tlie  supposed  agent. 
[Ed.  Note.— For  other  cases,  see  Principal  and 

Agent,  Cent.  Dig.  i  39;    Dec.  Dig.  ®=321.] 

Appeal  from  Circuit  Court,  Davlees  County. 

Penal  prosecution  by  the  Commonwealth 
of  Kentucky  against  the  Larkln  Company  and 
one  Thum.  Judgment  for  defendant  Thnm 
and  against  defendant  Larkln  Company  and 
It  appeals.    Reversed  with  dlrectiona 

Lonls  I.  Iglebeart,  of  Owensboro,  for  ap- 
pellant M.  M.  Logan,  Atty.  Gen.,  and  O.  S. 
Hogan,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

THOMAS,  J.  This  la  a  penal  prosecu- 
tion instituted  by  the  commonwealth  in  the 
Daviess  circuit  court  to  recover  the  pre- 
scribed penalties  for  a  failure  on  the  part 
of  defendant,  Larkln  Company  (appellant) 
and  its  codefendant,  R.  O.  Thum,  to  comply 
with  the  provisions  of  section  571  of  the  Ken- 
tucky Statutes.  It  Is  alleged  In  the  petition 
that: 

"The  defendant  oompasy  and  defendant  Thnm 
are  on  this  date,  and  have  been  continuously 
for  more  than  30  days  before  this  date,  carrying 
on  business  in  this  state  and  in  the  city  of 
Owensboro,  in  Daviess  county,  their  business 
being  that  of  advertising  and  distributing  cer- 
tain soaps,  perfumes,  furniture,  and  other  arti- 


des  of  merchandise,   an4  employed   agents  to 
•ell,  advertise,  and  distribnte  same." 

It  is  shown  ttiat  the  defendant  Larkln 
Company  Is  a  foreign  corporation,  and  not 
an  insurance  company,  and  that  It  failed  to 
comply  with  the  provisions  of  the  statute  by 
filing  with  the  secretary  of  state  the  state- 
ment therein  required  showing  the  name,  or 
names,  of  an  agent  or  agents  upon  whom  pro- 
cess against  It  might  be  served. 

[1, 2]  A  written  answer  was  filed,  tiie  first 
paragraph  of  whldi  was  a  general  dMilal, 
and  amounted  only  to  a  plea  of  not  guilty. 
The  second  paragraph  set  out  In  detail  the 
acts  of  the  defendant,  showing  that  the  trans- 
actl(HiB  out  of  which  the  prosecution  grew, 
according  to  the  contention  made,  did  not  con- 
stitute "doing  business"  In  the  state  within 
the  meaning  of  the  statute,  but  that  the 
same  was  purely  and  simply  Interstate  com- 
merce transactions,  and  were  conseQueatly 
such  that  the  state  could  not  regulate  by 
any  kind  of  Impositions,  Including  the  one 
prescribed  by  the  statute,  supra.  The  second 
paragraph  was  not  replied  to  by  the  com- 
monwealth, and  complaint  is  made  of  this 
on  this  appeal;  but  we  are  not  Inclined  to 
look  upon  this  contention  as  possessing  merit 
There  was  no  necessity  of  a  written  an- 
swer, as  all  that  was  required  of  defendants 
was  the  entering  of  a  plea  of  not  guilty,  the 
same  as  to  a  prosecution  by  indictment 
This  was  ^ectually  presented  by  the  first 
paragraph  of  its  answer,  and  the  second 
paragraph  thereof  was  but  a  pl^dlng  of  its 
evidence  and  wholly  unnecessary,  the  Issue 
having  been  made  by  the  first  paragrapli. 
Upon  the  trial,  the  Jury  by  Its  verdict  found 
the  defendant  Thum  not  guilty,  but  found 
the  appellant  guilty,  fixing  its  fine  at  $500, 
upon  which  Judgment  was  rendered,  and  this 
appeal  is  prosecuted  to  reverse  that  Judg- 
ment. 

[3-S]  The  principal  ofllce  of  the  appellant 
Is  in  the  dty  of  Buffalo,  N.  T.,  and  it  handles 
a  great  variety  of  articles  for  sale,  ranging 
from  the  smallest  to  the  largest  It  has  vari- 
ous branch  ofilces  located  In  different  parts 
of  the  United  States,  and  from  each  of  which 
certain  prescribed  territory  is  supplied  with 
its  goods,  but  the  territory  covered  by 
Daviess  county  is  supplied  from  the  head 
office  at  Buffalo,  N.  Y.  Its  method  of  doing 
business  is  best  told  by  its  two  witnesses 
connected  with  the  home  office,  and  whose 
depositions  were  taken  on  its  behalf.  When 
asked  regarding  this  point  these  witnesses 
testtSed: 

"The  business  of  the  defendant  Larkin  Com- 

gany  in  Daviess  county,  Ky_  and  in  Owens- 
oro,  Ky.,  has  been  exdusively  conducted  and 
earned  on  by  and  through  mail  orders.  Cus- 
tomers in  Daviess  county,  Ky^  and  Owensboro, 
Ky.,  mail  their  orders  to  Buffalo.  If,  through 
a  mistake  or  misunderstanding,  they  mail  or- 
ders to  any  of  the  Larkin  branches,  the  orders 
<rould,  by  regular  office  routine,  be  transmitted 
to  BuiSalo.    Delivery  is  made  by  means  of  one 
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of  the  forma  of  transportation  previoody  re- 
ferred to,  that  is,  freight,  express,  or  parcel 
post.  Sometimes  a  customer  will  have  others 
join  with  her  in  sending  for  goods,  in  which 
cases  the  goods  are  prepared  for  shipment  in 
the  fewest  nnmher  of  packages  for  the  sake  of 
econ<nn7,  and  shipped  in  the  name  of  the  cus- 
tomer who  transmitted  the  order  to  us.  The 
consignee  then  breaks  bulk  and  distributes  the 
goods  pursuant  to  the  individual  orders.  That 
is  our  regular  routine,  and  business  from  Dav- 
iess county,  Ky.,  and  Owenaboro,  Ky.,  is  han- 
dled in  thAt  way." 

It  la  Bhotrn  that  the  company  has  adopted 
a  method  of  advertlsine;  Its  goods,  called  In 
the  record  "traveling  showrooms,"  and  one 
of  these  was  In  Owensboro  at  the  time  the 
matters  oocnrred  out  of  which  this  prosecu- 
tion grew,  it  being  In  charge  of  the  defend- 
ant Thorn.  It  is  farther  shown  that  the 
traveling  "showroom"  remained  in  one  place 
not  exceeding  five  or  six  days.  It  contained 
a  great  many  samples  of  various  articles 
handled  by  the  appellant,  and  the  public 
were  Invited  there  for  the  purpose  of  in- 
specting them;  that  the  goods  might.  In  this 
manner,  be  more  effectually  advertised  than 
through  the  usual  method  of  catalogue  or 
drcalar,  although  the  latter  mode  was 
adopted  and  In  use  by  the  appellant.  It  fur- 
thermore appears  that  the  "showroom"  did 
not  pretend  to  be,  nor  was  it,  a  regular  store 
at  which  articles  conld  be  purchased ;  that  it 
was  only  for  the  purpose  of  exhibition ;  and, 
excluding  the  contention  of  the  common- 
wealth, to  which  we  shall  hereafter  refer.  It 
is  not  shown  that  any  articles  were  sold 
from  this  "showroom"  while  in  Owensbora 
On  the  contrary,  all  goods  were  sold  by  or- 
ders sent  to  the  hoose-at  Buffalo,  and,  when 
approved,  the  goods  were  shipped  to  the  per- 
son making  the  order.  Sometimes  they 
would  be  what  are  called  "club  orders." 
The  one  getting  up  such  an  order  woold  re- 
ceive a  premium,  and  the  order  would  con- 
tain articles  desired  by  a  number  of  persons, 
but  the  shipment  would  be  made  to  the  one 
getting  up  the  club,  who  would  aooranpany 
the  order  with  a  remittance  tor  the  full 
amount  of  It.  Obviously  such  transactiona 
are  Interstate  commerce  ones  only,  and  In- 
sufficient to  support  a  charge  against  the  de- 
fendant ot  doing  business  within  this  stata 
It  baa  never  been  held  by  any  court,  so  far 
as  we  are  aware,  that  sales  made  through 
orders  sent  from  one  state  to  another,  which 
are  accepted  at  the  latter  place,  and  the 
goods  shipped  to  the  one  making  the  order, 
made  the  seller  guilty  of  doing  business  In 
the  state  £rom  which  the  order  was  sent  so 
as  to  be  amenable  to  the  laws  of  that  state 
r^^ulating  persona  doing  business  therein. 
The  same  is  true  where  the  orders  are  tak- 
en by  an  agent  of  the  seller  without  lielng 
received  directly  from  the  customer.  Such 
transactl<»s  are  Interstate  ones  exclusively, 
and  cannot  be  regulated  by  the  state.  It 
has  been  so  held  by  the  United  States  Su- 
preme Court  in  a  number  of  cases,  among 
whidi  are  Crutdiw  v.  Kentucky,  141  U.  S. 


47,  11  Sup.  Ot  861,  86  L.  Bd.  6M;  Caldwell 
V.  State  of  North  Carolina,  187  V.  8.  622,  28 
Sup.  Ct.  229,  47  L>.  Ed.  889;  International 
Harvester  Company  v.  Commonwealth,  234 
IT.  S.  579,  84  Sup.  Ct  944,  68  L.  Ed.  1479; 
and  Sioux  Remedy  Company  v.  Cope,  235  U. 
S.  197,  35  Sup.  Ct.  57,  59  L..  Ed.  193.  As 
being  more  directly  applicable  to  the  facts 
we  have  here,  we  take  from  the  Caldwell 
Case,  supra,  the  following: 

"Nor  does  the  fact  that  these  articles  were 
not  shipped  separately  and  directly  to  each  in- 
dividual purchaser,  but  were  sent  to  an  agent  of 
the  vendor  at  Qreensboro,  who  delivered  them  to 
the  purchasers,  deprive  ttie  transaction  of  Its 
diaracter  as  Interstate  commerce.  It  is  only 
tliat  the  vendor  used  two  instead  of  one  agency 
in  the  delivery." 

This  question  has  been  l>efoxe  tills  court 
in  the  cases  of  Commonwealth  v.  Eclipse  Hay 
Press  Co.,  104  S.  W.  224,  31  Ky.  Law  Hep. 
824^,  Commonwealth  v.  Hogan,  McMorrow  ft 
Tleke  Co.,  74  8.  W.  737,  25  Ky.  Law  Rep.  41 ; 
Commonwealth  v.  Baldwin,  96  S.  W.  914,  29 
Ky.  Law  Rep.  1075;  Three  States  Buggy 
&  Implement  Company  v.  Commonwealth,  105 
S.  W.  971,  32  Ky.  Law  Rep.  385 ;  Common- 
wealth V.  Chattanooga  Implement  &  Hfg.  Co., 
126  Ky.  636,  104  S.  W.  889,  31  Ky.  Law  Rep. 
1019,  and  perhaps  others. 

The  BcUpse  Hay  Press  Company  Case  is 
one  where  the  defendant  was  charged  with 
the  same  violation  as  is  appellant  here.  The 
proof  showed  that  the  defendant  therein  was 
a  Missouri  corporation  engaged  in  manufac- 
turing and  selling  hay  presses.  The  only 
business  which  the  evidence  showed  It  con- 
ducted In  Kentucky,  according  to  the  opin- 
ion— 

"was  to  employ  agents  here  to  solicit  orders, 
which  were  forwarded  to  'the  company'  at  Kan- 
sas City,  Mo.,  for  approval  by  the  principal. 
If  the  order  was  approved,  the  presses  were 
shipped  from  Missouri  to  the  consumer,  or  to 
the  agent  for  the  consumer." 

There  was  a  Judgment  in  that  case  finding 
the  defendant  not  guilty,  which  was  affirmed 
by  this  court,  and  in  doing  so  we  said : 

"The  bnsiness  done  by  appellee  was  interstate 
commerce,  and  it  is  now  too  well  settled  to  be 
i^^uestioned  that  a  state  may  not  impose  regula- 
tions upon  interstate  commerce,  this  being, 
under  the  Constitution  of  the  United  States,  ex- 
duaively  within  the  province  of  Congress." 

The  other  opinions  from  this  state  are 
to  the  same  effect  as,  Indeed  they  are  from 
all  the  other  states,  so  far  as  we  are  aware. 

The  commonwealth  seeks  to  avoid  tills 
well-established  principle  by  showing  facts 
which  it  claims  constituted  "doing  business" 
by  appellant  at  Owenstioro.  This  testimony 
was  given  by  two  witnesses,  one  of  wtiom 
said  that  when  the  'traveling  showroom" 
was  in  Owensboro,  he  purchased,  from  an 
individual  in  Ills  office,  and  paid  for  it  there, 
some  tea,  amounting  to  60  cents,  which  had 
on  it  the  Larkin  Company  label.  The  person 
who  delivered  the  tea  and  collected  the  price 
therefor,  but  whose  name  is  not  given,  ac- 
cording to  tills  witness,  claimed  to  be  the 
agent  of  appellant.    Another  witness  testified 
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tbat  he  purchased  aome  perfumes,  and  per- 
haps other  toUet  artldes,  in  the  same  man- 
ner, from  some  children  who  claimed  to  be 
selling  them  as  representatives  of  appellant. 
Strange  as  it  may  seem,  these  comparatively 
Insigniflcant  transactions  are  the  only  ones 
presented  to  us  having  the  remotest  tendency 
to  even  indicate  a  carrying  on  of  business  by 
appellant  in  Owensboro,  throughout  the  en- 
tire time  that  the  "traveling  showroom"  re- 
mained In  tbat  dty,  and  even  these  are  not 
shown  by  competent  testimony,  because  it 
Is  a  well-established  rule  In  the  law  of  agen- 
cy that  the  fact  of  agency  cannot  be  proven 
by  the  testimony  alone  of  the  supposed  agent. 
In  the  cases  from  this  state  to  which  we  have 
referred  there  are  instances  of  the  transac- 
tion approaching  much  nearer  to  a  violation 
of  the  statute  than  do  the  facts  of  this  case. 
For  example,  in  the  Three  States  Bugg^  & 
Implement  Company  Case,  supra,  the  Buggy 
&  Implement  Company  consigned  its  goods 
from  its  wholesale  house  at  Cairo,  111.,  to 
Walker  and  Brent,  dealers  at  Bardwell,  Ky., 
under  a  contract  whereby  the  consignees 
could  return  to  the  company,  after  the  sea- 
son was  over,  all  unsold  goods,  and  receive 
credit  therefor.  This  would  seem  to  indi- 
cate that  there  was  some  character  of  inter- 
est retained  by  the  Buggy  &  Implement  Com- 
pany in  the  goods  shipped,  but  in  holding 
the  company  not  guilty  of  the  same  charge  we 
are  now  considering,  because  the  transaction 
was  not  "a  carrying  on  of  business"  in  this 
state,  the  court  said: 

"We  conclude  tbat  appellant  was  not  in  this 
transaction  carrying  on  business  in  this  state 
within  the  contemplation  of  section  571,  Ken- 
tucky Statutes." 

The  courts  generally,  in  dealing  with  this 
question,  determine  what  transactions  do 
not  amount  to  "carrying  on  business  within 
the  state."  But  seldom  do  we  find  a  con- 
crete definition  of  what  is  included  In  the 
term  "doing  business."  In  the  transactions 
considered  by  this  court  in  the  cases  referred 
to,  the  persons  proceeded  against  were,  under 
the  facts,  found  not  to  be  engaged  In  business 
within  the  contemplation  of  the  statute.  We 
find,  however,  in  appellant's  brief,  a  quoted 
concrete  definition  of  what  is  "doing  busi- 
ness," but  from  whence  taken  is  not  shown, 
which  80  completely  conforms  to  our  notions 
of  the  correct  one  that  we  have  concluded  to 
adopt  It.    It  is: 

"Busiucss  does  not  mean  stock  or  machinery, 
or  capital  and  the  Uke.  While  business  cannot 
be  done  without  these,  in  commercial  language 
it  is  as  distinct  from  them  as  labor  is  from 
capital.  In  speaking  of  the  business  that  may 
be  done  by  a  merchant,  banker,  or  railroad  com- 
pany, the  mind  does  not  contemplate  or  dwell 
upon  the  character  or  quality  of  the  means  used, 
but  of  the  operations,  whether  great  or  small, 
complex  or  simple,  numerous  or  few,  for  one 
or  the  other  of  these  conditions  may  arise  from 
much  or  little  stock  or  capitaL  In  other  words, 
business  does  not  mean  dry  goods,  nor  cash,  nor 
iron  rails  and  coaches.  Business  is  not  these 
lifeless  and  dead  things,  but  the  activities  in 
which   they   are   employed.     When   in    motion, 


then  the  owners  are  said  to  be  in  bnaiaess ;  and 
then  it  is  that  merchants  and  others  speak  of 
the  profits  of  the  business." 

Guided  by  this  definition,  and  the  author- 
ities to  which  we  have  referred,  we  find  no 
difficulty  in  concluding  that  the  competent 
testimony  in  this  case  shows  only  interstate 
commerce  transactions,  and  that  the  appel- 
lant was  not  "carrying  on  business"  in- this 
state,  and  therefore  not  amenable  under  the 
statute.  Having  arrived  at  this  conclusion, 
it  is  unnecessary  to  consider  other  questions 
presented.  For  the  error  in  failing  to  direct 
the  Jury  to  acquit  the  appellant,  the  Jodg- 
ment  la  reversed,  with  directions  for  proceed- 
ings consistent  with  this  oikinlon. 


HOME  INS.  CO.  OF  NEW  YORK  T. 

BRIDGES. 

(Court  of  Appeals  of  Kentucky.    Nov.  14,  1916.) 

Insubance  «=»326(3)  —  Fibe  Polict  — Gaso- 
line Clause— "Kept,  IJbeo,  ob  Allowed." 
Provision  in  a  fire  policy  that  gasoline  shall 
not  be  "kept,  used,  or  allowed"  on  the  premises 
means  a  permanent  keeping  or  using,  so  that 
having  it  there  merely  for  temporary  use  in 
cleaning  an  auto  or  vulcanizing  the  tires  does 
not  void  tke  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  787;   Dec.  Dig.  <8=»326(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Keep.] 

Appeal  from  Circuit  Court,  Graves  County. 

Action  by  S.  F,  Bridges  against  the  Home 
Insurance  Company  of  New  York.  Judgment 
for  plaintlfl,  and  defendant  appeals.  Af- 
firmed. ' 

Gordon  it  Iisnrent  and  F.  M.  Drake,  all  of 
Louisville,  and  Holifleld  &  Gardner,  of  May- 
field,  for  api>ellant.  R.  E.  Johnston  and 
W.  H.  Wyman,  both  of  Mayfleld,  for  appel- 
lee. 

OIiAT.  0.  S.  F.  Bridges  owned  a  building 
in  Mayfleld.  A  portion  of  the  building  he 
occupied  as  a  residence,  and  in  the  other 
portion  he  conducted  a  grocery.  On  Novem- 
ber 16,  1914,  the  Home  Insurance  Company 
of  New  York  issued  to  him  two  policies,  one 
insuring  his  stock  of  grroceries  in  the  sum  of 
$260,  and  the  other  Insuring  the  building  In 
the  sum  of  1400,  and  the  furniture  and  fix- 
tures therein  In  the  sum  of  |160.  On  Septem- 
ber 23,  1915,  the  building  and  contents  were 
destroyed  by  fire.  The  insurance  company 
declined  to  pay  the  insurance,  and  this  suit 
was  brought  to  recover  on  the  policies.  The 
trial  before  a  jury  resulted  in  a  verdict  and 
Judgment  in  favor  of  the  assured  for  $800, 
the  full  amount  of  the  two  policies.  The  in- 
surance company  appeals. 

The  policy  on  the  stock  of  goods  contains 
the  following  provision: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  ♦  ♦  *  if  (any  usage  or  custom 
of  trade  or  manufacture  to  the  contrary  not- 
withstanding) there  be  kept,  used,  or  allowed  on 
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the  above-described  premises,  benzine,  benzole, 
dynamite,  ether,  fireworks,  gasoline,  greek  fire, 
gunpowder  ezceedins  twentr-five  pounds  in 
quantity,  naphtha,  nitro-glycerine  or  other  ex- 
plosives, phosporua,  or  petroleum  or  any  of  its 
products  of  greater  inflammability  than  kerosene 
oil  of  the  United  States  standard  (which  last 
may  be  used  for  lights  and  kept  for  sale  accord- 
ing to  law,  but  in  quantities  not  exceeding  five 
barrda,  provided  it  be  drawn  and  lamps  filled 
by  daylight  or  at  a  distance  not  lees  tLan  ten 
feet  from  artificial  light)." 

The  policy  on  the  boUdlng  and  fixtures 
contains  the  J^oUowing: 

"Permission  is  hereby  given  for  the  using  of 
a  gasoline  stove,  the  reservoir  to  be  filled  by 
daylight  only,  and  when  the  stove  is  not  in  use. 
Warranted  by  assured  that  no  artificial  light  be 
permitted  in  the  room  when  the  reservoir  is 
being  filled,  and  no  gasoline,  except  that  con- 
tained in  said  reservoir,  shall  be  kept  within  the 
building,  and  not  more  than  five  gallons  in  a 
tight  and  entirely  dosed  metallic  can,  free  from 
leak,  on  the  premises  adjacent  thereto." 

From  the  testimony  of  the  assured,  who 
was  the  only  witness.  It  appears  that  be 
owned  an  automobile,  which  he  used  in  con- 
nection with  his  business.  It  was  his  cnstom 
to  procure  gasoline  for  bis  machine  at  a 
downtown  station.  A  few  days  before  the 
Are  he  ordered  a  five-gallon  metallic  can  of 
gasoline  to  be  brought  to  the  premises  for 
use  on  a  trip  to  the  country.  When  the  can 
arrived,  he  emptied  all  of  the  gasoline  into 
his  machine  with  the  exception  of  about 
three  quarts.  He  then  set  the  can  in  the 
grocery,  intending  to  use  the  remainder  of 
the  gasoline  for  vulcanizing  tires  and  clean- 
ing Ills  machine.  Soon  thereafter  he  arose 
early  one  morning  and  went  out  to  work  on 
his  madiine.  While  there  his  wife  went  to 
the  kitchen  to  cook  breakfast  A  little  later 
she  went  Into  the  gn^ocery  and  poured  the 
remainder  of  the  gasoline  into  an  open  one- 
gallon  measure,  so  as  to  be  ready  for  use. 
Not  knowing  that  his  wife  had  poured  the 
gasoline  into  the  can,  plaintiff  went  into  the 
grocery  and  struck  a  match  for  the  purpose 
of  lighting  his  pipe.  He  threw  the  match 
near  or  into  the  open  receptacle  containing 
the  gasoline.  The  gasoline  was  ignited,  thus 
causing  the  fire  which  destroyed  the  building 
and  its  contents.  It  further  appears  that 
plaintiff  never  kept  any  gasoUne  on  the 
premises  for  sale  or  otherwise,  except  for 
the  purpose  indicated  above. 

The  company  Insists  that  the  possession 
of  the  gasoline  in  the  grocery  under  the  dr- 
cumstances  avoided  both  policies,  and  that 
the  trial  court  erred  in  refusing  a  peremp- 
tory instruction  in  its  favor.  It  will  be  ob- 
served that  the  policy  on  the  stock  of  grocer- 
ies provides  that  gasoline  shall  not  be  "kept, 
used,  or  allowed"  <m  the  premises,  while 
the  iiollcy  on  the  building  and  fixtures  pro- 
vides that  no  gasoline,  except  that  contained 
in  the  reservoir  of  the  gasoline  stove,  shall 
be  "kept"  within  the  building.  It  is  well 
settled  that  forfeiture  provisions  in  a  policy 
are   construed   most   strongly    against    the 


company  and  most  favorably  to  tbe  assured. 
To  this  end  the  words  "kept  or  used"  have 
been  construed  to  mean  a  permanent  keeping 
or  use,  and  the  addition  of  the  word  "al- 
lowed" does  not  modify  the  rule,  as  that 
term  has  been  held  to  mean  "allowed"  to  be 
"kept  or  used."  19  Cyc.  735;  London  & 
L.  F.  Ins.  Co.  V.  Fischer,  34  O.  C.  A.  503,  92 
Fed.  600.  Thus  in  the  case  of  Dobson  v. 
Sotheby,  Moody  &  M.  90,  Lord  Tenterden 
said: 

"I  think  that  the  condition  must  be  under- 
stood as  forbidding  only  the  habitual  use  of  fire 
or  the  ordinary  deposit  of  hazardous  goods,  not 
their  occasional  introduction,  as  in  this  case,  for 
a  temporary  purpose  connected  with  the  occu- 
pation of  the  premises." 

In  the  case  of  Hynds  v.  Schenectady  Ck>un- 
ty  Mut  Ins.  Co.,  11  N.  X.  664,  the  court 
said: 

"It  is  not  enough,  aoeording  to  this  phraseol- 
ogy, thnt  hazardous  articles  are  upon  the  prem- 
ises. They  must  be  keM  there  for  the  purpose 
of  being  stored  or  kept. 

Hence  it  is  held  that  temporory  and  oc- 
casional use  of  the  prohibited  article,  for 
the  purpose  of  cleaning  machinery,  carpets, 
and  furniture,  or  the  clothing  of  the  Inmates 
of  the  building,  or  for  the  purpose  of  mak- 
ing necessary  repairs,  or  for  other  temporary 
purposes  ordinarily  and  necessarily  connected 
with  the  occupation  of  the  premises,  does 
not  avoid  the  policy.  Springfield  Fire  & 
Marine  Ins.  Co.  v.  Wade,  95  Tex.  598,  68  S.  W. 
977,  58  L.  B.  A.  714,  93  Am.  St  Bep.  870; 
Elrst  Cong.  Church  v.  Holyoke  Mut.  F.  Ins. 
Co.,  158  Mass.  479,  38  N.  E.  572,  19  L.  E.  A. 
587,  35  Am.  St  Rep.  508 ;  Farmers'  &  M.  Ins. 
Co.  V.  Simm<xiB,  30  Pa.  299 ;  Maryland  F.  Ins. 
Co.  T.  Whiteford,  81  Md.  219,  1  Am.  Rep.  45; 
Mears  v.  Humboldt  Ins.  Co.,  92  Pa.  16,  37  Am. 
Rep.  647:  2  Clement,  Fire  Insurance,  342. 

The  evidence  in  this  case  shows  that  the 
assured  was  not  In  the  habit  of  storing  or 
keeping  gasoline  on  the  premises.  On  the 
occasion  of  the  fire  he  had  it  there  merely 
for  temporary  use  in  cleaning  bis  machine 
or  vulcanizing  the  tires.  His  machine  was 
used  In  connection  with  his  grocery  business. 
Under  the  circumstances,  we  cannot  say,  as 
a  matter  of  law,  that  the  temporary  use  of 
the  gasoline  for  such  purpose  avoided  the 
policies. 

Judgment  affirmed. 


OHIO    VALLEY    ELE30TE10    BX.    CO.    v. 

SCOTT. 
(Court  of  Appeals  of  Kentucky.    Nov.  14, 1916.) 

1.  NtnSANCB  «cs>20  —  Pbivatk  Ndisanck  — 
Abatkmxniv-Dutiss  ot  Pabties. 
Generally,  in  abating  ordinary  nuiiance,  the 
one  abating  must  exercise  ordinary  care  to  pre- 
vent unnecessary  damage,  whether  the  nuisance 
was  created  by  unlawful  act  or  through  act  of 
God,  and,  if  he  fails  to  do  so,  is  liable  in  dam- 
ages to  the  owner. 

[Ed.    Note. — For   other  cases,   see    Nuisance, 
Cent  Dig.  S§  51-64;    Dec.  Dig.  <8=320.] 


^soForotberi 


» topic  and  KBY-NUMBOS  la  sU  IUr-MiUBbar«d  DlswU  and  Induw 


Digitized  by  ^OOQIC 


8 


180  SOUTHWESTERN  RBPOBTBR 


(Ky. 


2.  NuiBAKOB  «=»20  —  Pbivats  NtnsAirCB  — 

ABAIXUENT— DUTIKB  OF   PABTIES. 

If  a  nuisance  causes  imminent  peril  to  prop- 
trty,  the  abater  need  not  use  ordinary  care  to 
avert  damage  to  the  property  causing  the  nui- 
sance. 

lEd.  Note, — For  other  cases,  see  Nuisance, 
Cent.  Dig.  fS  61-54;   Dec.  Dig.  <^20.] 

8,  NuiSANOB  «=>20  —  Private  Nuisancw  — 
Abatement— Duties  of  Pasties. 
A  railroad,  onto  whose  track  a  small  honse 
was  washed  by  flood,  cannot  defeat  action  for 
damages  in  tearing  it  down,  rather  than  moving 
it,  on  the  ground  of  imminent  iwril,  wber6  the 
house  could  have  been  moved  in  only  a  slightly 
longer  time  than  was  required  to  destroy  it. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Ceut.  Dig.  {§  51-64;  Dec.  Dig.  <e=>20.] 

4.  Nuisance  €=>20— Abatement  of  Pkivate 

NUISANCK— QTTESTION  FOB  JUBT. 

Where  the  evidence  conflicts  as  to  whether 
a  house,  washed  onto  a  railway  track  and  con- 
stituting a  nuisance,  could  have  been  removed, 
instead  of  being  torn  down,  snch  issue  is  for  the 
jury. 

[EM.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  K  51-54;    Dec.  Dig.  <S=>20.] 

6.  NmSANCK  «E920  —  Pbivate  Nuisaitob  — 
Abatement— DurrsB  of  Pabtibs. 

Where  a  house  is  washed  onto  a  railway 
track  by  flood,  so  as  to  prevent  operation  of 
trains,  all  that  the  railway  need  do  is,  if  pos- 
sible, to  remove  it  from  the  tracks  and  the 
street,  and  it  need  not  replace  it  on  the  owner's 
lot 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  §1  51-64;  Dec.  Dig.  «S=>20.] 

8.  Damages  ®=174(3)— Pbivate  Nuibawoe  — 

Abatement— Evidence. 
Where  a  house,  washed  by  flood  onto  a  rail- 
way track,  was  torn  down,  instead  of  being  re- 
moved, the  fact  that  the  owner  owned  a  lot  in 
the  immediate  vicinity  could  not  be  considered 
in  determining  damages  for  destroying,  instead 
of  removing,  the  house,  which  on  that  account 
might  have  been  more  valuable  to  the  owner 
than  to  another. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  }{  464,  467;    Dec.  Dig.  «=>174(3).] 

7.  Damages  «=»111  —  Pbivate  Nuibawoe  — 
Abatement— Measube  of  Damaobb, 

In  such  case,  the  measure  of  damages  ia  the 
difference  between  the  reasonable  marKet  value 
of  the  house  on  the  tracks,  less  cost  of  removal, 
and  the  value  of  the  wrecked  materials. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S§  274-278;    Dec.  Dig.  <8=>lll.] 

8.  Damages  «=>174(3)— Pbivate  Nuisahob  — 
Abatement— Measube  of  Damages. 

What  it  cost  to  build  the  house  ia  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  if  464,  467;  Dec.  Dig.  *=>174(3).] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  Cora  Scott  against  the  Ohio 
Valley  Electric  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  moves  for 
appeal.  Motion  sustained,  appeal  granted, 
and  Judgment  reversed,  with  directions. 

Hager  &  Stewart,  of  Asbland,  for  appel- 
lant. Jno.  W.  Woods,  of  Ashland,  for  ap- 
pellee. 

THOMAS,  J.  The  appellant  (defendant 
below)  owns  and  operates  as  a  part  of  its 
electric  railway  system  a  railroad  track  on 


dm  street  in  the  city  of  Ironton,  Ohio.  The 
almost  unprecedented  flood  in  the  spring  of 
1913  lifted  from  its  fonndationa  a  cottage 
house  located  in  the  city  of  Ironton  belonging 
to  the  appellee  (plaintiff  below)  and  depositr 
ed  it  in  the  center  of  EHm  street  at  its  junc- 
tion with  Second  street,  completely  covering 
and  blockading  the  track  of  defendant  It 
remained  in  that  position,  according  to  the 
proof,  between  10  and  15  days,  and  was  final- 
ly removed  by  the  defendant  wrecking  it  - 
and  placing  the  lumber  upon  plaintUTs  lot. 
Alleging  that  the  abatemoit  of  the  nuisance 
by  the  defendant  was  done  in  a  reckless  and 
careless  manner,  and  in  disregard  of  her 
rights,  the  plaintiff  brought  this  suit  to  re- 
cover damages  she  fixed  at  $800.  A  demurrer 
filed  to  the  petition  was  overruled,  and  an 
answer  filed,  the  first  paragraph  of  which 
is  a  general  deniaL  The  seccHid  paragraph 
stated  that  the  house  was  torn  down  by  the 
city  of  Ironton,  and  not  by  the  defendant, 
and,  further,  that  the  agent  who  represent- 
ed the  plaintiff,  and  who  had  charge  of  her 
property,  consented  that  it  might  be  done. 
A  denial  of  these  allegations  made  in  the 
second  paragraph  coiiq)leted  the  issues,  and 
upon  trial  the  plaintiff  recovered  judgment 
for  $260,  to  reverse  which  the  transcript  has 
been  filed  in  this  oonrt,  and  a  motion  inade 
for  an  appeal. 

Several  grounds  are  relied  on  to  reverse 
the  judgment  in  motion  for  a  new  trial,  bat 
those  dilefly  pressed  before  us  are:  (1)  That 
the  demurrer  should  have  been  sustained 
to  the  petition,  and,  failing  in  this,  the  per- 
emptory Instruction  should  have  been  given 
to  find  for  the  defendant.  (2)  That  the 
court  Improperly  instructed  the  Jury.  (3) 
That  the  verdict  is  fiagrantly  against  the 
evidence.  It  will  at  once  be  seen  that  the 
question  raised  by  the  demurrer,  and  by  the 
motion  for  a  peremptory  instruction,  con- 
ceding that  the  plaintiff  introduced  testimony 
tending  to  establish  th^  allegations  of  her 
petltl<»i,  is  the  degree  of  care,  if  any,  which 
one  having  a  right  to  abate  a  nuisance  must 
exerdse  In  doing  so.  At  the  beginning  it 
may  be  said  that  we  are  not  concerned  here 
wlOi  the  question  as  to  when,  if  at  all,  an 
individual  may  abate  a  strictly  public  nui- 
sance, because  the  nuisance  which  the  defend- 
ant abated  in  this  case  was,  so  far  as  it  is 
concerned,  a  private  one,  notwithstanding  it 
was  also  a  public  nuisance,  because  of  the 
obstruction  of  the  street.  So,  In  considering 
the  question,  we  will  confine  our  observations 
as  to  what  the  law  requires  of  the  abater  of 
a  private  nuisance. 

[1]  Our  Investigations  convince  us  that 
generally,  in  abating  an  ordinary  nuisance, 
the  one  abating  it  must  exercise  ordinary 
care  under  the  drcnmstaitces  to  prevent 
the  infliction  of  unnecessary  harm  or  damage 
to  the  property  creating  the  nuisance.  This 
rule  seems  to  prevail  where  the  creation  of 
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the  nuisance  was  caused  by  tbe  wrongful 
act  of  another,  and  a  fortiori  should  it  ap- 
ply nnder  the  drcumstanoes  of  this  case, 
where  the  nuisance  was  produced  through  no 
act  of  the  owner,  but  entirely  through  an 
act  of  God.  In  stating  the  rule  as  outlined 
above,  Mr.  Wood  in  bis  work  on  Nuisance, 
third  edition,  section  740,  after  saying  that 
the  right  of  a  private  person  to  abate  a 
nuisance  is  analogous  to  his  right  of  self- 
defense  in  a  criminal  prosecution,  in  that 
he  must  use  no  more  force  than  is  necessary, 
says: 

"This  is  really  the  rule  as  adopted  and  laid 
down  in  the  best-considered  cases,  and  it  is  the 
true  rule,  and  one  that  is  eminently  just.  A 
person  may  abate  so  much  of  a  nuisance,  private 
or  public,  as  is  necessary  to  secure  his  rights; 
bnt,  if  he  Is  guilty  of  any  excess,  he  is  liable 
therefor  pro  tanto.  Every  man  proceeds  to 
abate  a  nuisance  at  his  perU.  He  judges  for 
himself,  and  if  he  misjudges  he  Is  answerable 
for  the  consequences." 

In  section  741,  in  discussing  the  question 
as  presented  by  facts  almost  similar  to  those 
we  have  here,  the  same  author  says: 

"A  person  who  takes  the  abatement  of  a  nui- 
sance into  his  own  bands,  whether  the  same  is 
public  or  private,  must  do  as  little  damage  as 
possible,  and  under  no  circumstances  will  he  be 
justified  in  destroying  the  materials  of  which  the 
nuisance  is  comi>osed,  or  in  converting  them  to 
his  own  use." 

In  the  second  edition  of  American  and  Eng- 
lish Encyclopedia  of  Law,  volume  1,  page  84, 
the  rule  Is  recognized  in  this  statement: 

"The  right  to  abate  is  limited  to  the  removal 
of  that  in  which  the  nuisance  consists,  and  for 
any  excess  of  abatement  the  puty  abathtg  will 
be  liable  to  an  action." 

To  this  statement  of  the  text  Is  append- 
ed a  long  list  of  authorities  from  numerous 
courts,  which,  to  include  them  in  this  opin- 
ion, would  be  an  unnecessary  Incumbrance 
of  same.  The  rule  Is  again  stated  in  29 
Cyc.  1217,  as  follows: 

"A  person  abating  a  nnlsance  mnst  not,  in  so 
doing,  be  guilty  of  any  excess,  or  inflict  anv  un- 
necessary injury;  and  he  can  remove  only  cm 
much  of  the  objectionable  thing  as  actually 
causes  the  nuisance.'' 

This  text  Is  also  well  fortified  with  author- 
ities. City  of  Orlando  v.  Pragg,  31  Bla.  Ill, 
12  South.  368,  19  L.  R.  A  196,  34  Am.  St. 
Rep.  17,  and  notes. 

The  question  has  heretofore  been  before 
this  court  in  the  case  of  Gates  v.  Bllncoe, 
2  Dana,  158,  26  Am.  Dea  440.  In  that  case 
the  plaintlfr  was  the  owner  of  a  mtlldam, 
which  caused  the  water  to  back  up  and  over- 
flow the  property  of  the  defendants,  who 
themselves  undertook  to  abate  what  they 
considered  to  be  a  private  nuisance  to  them. 
The  abatement  was  attempted  to  be  efTect- 
ed  by  the  catting  of  a  ditch,  ao  as  to  drain 
off  the  coUected  water ;  bnt  in  doing  so  they 
constructed  the  ditch  larger  than  was  neces- 
sary to  remove  the  water  from  their  land, 
which  resulted  In  removing  practically  all 
the  water,  or  reduced  it  to  such  an  extent  as 
to  render  it  practically  useless  for  mill  par- 


poses.  The  right  to  abate  a  private  nui- 
sance was  recognized,  qualified,  however,  by 
the  requirement  that  the  one  abating  it  should 
infilct  no  more  damage  than  was  necessary 
to  accomplish  that  end.  Upon  this  point, 
this  court,  speaking  through  Judge  Robert- 
son, said: 

"If  the  defendants  had  a  right  to  cut  a  ditch 
for  abating  a  nuisance,  their  -right  was  limited 
to  that  which  was  a  nuisance.  They  had  no 
right  to  draw  off  more  water  than  so  much  as 
would  abate  the  nuisance.  If  they  transcended 
that  limit,  tbey  did  an  injury  to  the  plaintiff, 
for  which  he  might  have  an  action." 

We  conclude,  then,  that  where  the  right  of 
a  private  individual  exists  to  abate  a  nui- 
sance, he  must  exercise  ordinary  care  in  do- 
ing so  to  protect  the  interest  of  the  owner 
of  the  property  which  produces  the  nuisance ; 
if  be  fails  to  do  this,  and  loss  occurs,  the  one 
whose  pr(4;)erty  is  Involved  may  recover  of 
him  the  damages  produced. 

[2]  There  is  an  exception  to  this  general 
rule,  where  the  nuisance  produces  imminent 
peril  of  the  property  of  the  abater,  and  he  is 
compelled,  in  order  to  save  bis  property,  to 
act  in  emergency.  In  such  cases  the  courts  ° 
do  not  exact  that  degree  of  care  from  the 
one  abating  the  nuisance  aa  is  required  by 
the  general  rule  heretofore  considered.  Of 
this  class  la  the  case  of  McKeesport  Sawmill 
Co.  V.  Penn.  Co.  (G  C.)  122  Fed.  184,  relied  on 
by  counsel  for  defendant.  In  that  case  a  coal 
barge  had  become  loosed  from  its  moorings 
and  floated  down  the  stream  in  time  of  high 
water,  lodging  against  the  false  works  of  a 
railroad  bridge  belonging  to  the  defendant, 
thereby  endangering  the  safety  of  the  bridge. 
The  defendant,  in  order  to  save  its  property, 
was  held  not  to  be  required,  in  dislodging  it 
from  the  bridge,  to  adopt  the  method  which 
would  result  in  saving  the  barge  and  its  con- 
tents, when  to  do  so  would  entail  such  delay 
as  would  in  all  probability  result  in  a  de- 
struction .of  plaintiff's  property;  in  other 
words,  that  the  danger  to  its  property  was 
imminent,  and  created  an  emergency  author- 
izing the  defendant  to  act  immediately  in  or- 
der to  save  its  property. 

[3]  Clearly  the  case  we  have  here  does  not 
belong  to  the  class  of  cases  creating  the 
exception.  While  the  house  on  defendant's 
track  obstructed  the  running  of  its  cars  at 
that  place,  yet  neither  its  track  nor  its  cars 
were  threatened  with  destruction,  and  as  a 
matter  of  common  knowledge  we  know  that, 
if  the  house  could  have  been  removed  at  all, 
it  would  have  required  but  little  more  time 
than  that  required  to  tear  it  down.  From 
the  foregoing,  we  are  convinced  that  the  de- 
murrer to  the  petition  was  properly  over- 
ruled, and,  nnder  the  testimony,  the  instruc- 
tion to  find  for  the  defendant  ahoald  not  have 
been  given. 

[4]  The  evidence  in  behalf  of  the  plaintiff 
tends  to  show  that  the  house,  which  con- 
sisted of  four  rooms  and  was  newly  bnilt, 
could  have,  at  a  reasonable  expense,  been  re- 
moved from  the  track  and  street  intact  and 
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without  Its  being  wrecked.  TbB  evidence 
for  the  defeilQant  somewhat  preponderates 
to  the  efFect  that  because  of  the  condition  of 
the  house,  as  well  as  Its  faulty  construction, 
the  same  could  not  have  been  removed  in  any 
other  way  than  tearing  it  down.  ^E^iis  made 
an  Issue  for  the  Jury  under  appropriate  In- 
structions. This  brings  us  to  the  second 
ground  urged  for  a  reversal — tliat  of  failure 
to  properly  instruct  the  Jury. 

[6, 1]  Without  incumbering  this  opinion 
with  a  copy  of  the  instructions,  it  is  suffi- 
'dent  to  say  that  in  instruction  No.  1,  of 
which  complaint  is  made,  the  court  told  the 
jury  tliis: 

"And  if  the  jury  shall  find  and  believe  from 
the  evidence  that  the  defendant  could,  by  the 
exercise  of  ordinary  care  and  reasonable  outlay, 
have  removed  the  house  from  its  tracks  and 
placed  it  upon  plaintilfg  taid  lot,"  etc. 

We  are  CMivinced  that  the  requirement 
therein  that  the  defendant  should  "place  it 
upon  plaintiff's  said  lot"  was  error.  All  that 
defendant  was  required  to  do,  If  plaintiff's 
theory  of  the  case  be  true,  was,  if  it  could  be 
done  at  reasonable  expense  and  in  the  exer- 
cise of  ordinary  care,  to  remove  the  house 
from  its  tracks  and  off  the  street.  Under  no 
circumstances  could  it  be  required  to  carry 
the  house  any  greater  distance  than  was  nec- 
essary to  effect  such  removal,  and  upon  an- 
other trial  this  clause  should  be  omitted. 
The  closing  sentence  of  that  instruction  is: 

"And  in  estimating  an^  damages  allowed,  the 
jur^  may  take  into  consideration  the  fact  tbat 
plaintiff  own^  the  lot  from  which  the  house 
came,  and  had  the  right  to  remove  the  bouse 
thereon,  if  same  could  have  been  done  at  a  rea- 
sonable outlay  and  in  a  reasonable  time." 

This  was  also  error,  because  defendant's 
rights  cannot  be  affected  by  the  fact  that 
plaintiff  was  the  owner  of  a  lot  in  the  vicin- 
ity of  the  nuisance,  nor  can  the  sum  which  it 
may  be  called  upon  to  respond  In  damages 
be  affected  thereby.  As  well  might  it  be  said 
that  the  house  would  be  worth  more  to  one 
who  was  equipped  with  the  necessary  tools 
and  implements  to  remove  it  than  it  would  be 
worth  to  one  not  so  equipped.  The  fact  that 
the  plaintiff  may  have  owned  a  lot  in  the  vi- 
cinity to  which  the  house  could  be  removed 
might  make  it  worth  more  to  her  on  that  ac- 
count: but  we  do  not  think,  under  the  facts 
of  this  case,  that  this  should  enter  into  the 
consideration  of  how  much  the  defendant 
should  be  called  upon  to  pay  for  its  negli- 
gence, if  any.  The  court  will  therefore  omit 
this  clause  upon  another  trial. 

[7]  The  measure  of  damages  submitted  by 
the  instructions  is  the  difference  in  "the  fair 
or  reasonable  market  value  of  the  house  In 
the  street  Just  prior  to  the  time  defendant  at- 
tempted to  move  it  from  the  street  and  the 
fair  or  reasonable  market  value  of  the  ma- 
terial in  same  after  the  house  was  wredied 
and  the  material  therein  piled  on  plaintiffs 
lot"  This  would  require  the  defendant  to  re- 
move the  house,  if  it  could  be  done  with  rea- 
sonable expense,  without  giving  it  credit  for 
anything  except  the  material  from  the  tom- 


down  house.  If,  under  the  proof,  the  Jury 
should  find  that  with  the  exercise  of  reason- 
able and  ordinary  care,  and  at  a  reasonable 
expense,  the  house  could  have  been  removed 
out  of  the  street  without  tearing  it  down,  evi- 
dently the  defendant  should  be  credited  by 
the  cost  of  the  removal ;  so  that,  instead  of 
the  measure  of  damages  as  stated  in  the  lan- 
guage we  have  quoted,  the  jury  should  have 
been  told  that,  if  it  found  for  the  plaintiff,  it 
should  return  a  sum  equal  to  "the  difference 
in  the  fair  or  reasonable  value  of  the  house 
in  the  street  Just  prior  to  the  time  defend- 
ant attempted  to  move  it  from  the  street,  less 
what  it  would  have  reasonably  cost  to  move 
it,  and  the  value  of  the  lumber  from  the 
wrecked  house,  not  exceeding  the  amount 
claimed  in  the  petition."  The  reduction  of 
the  vdlue  of  the  house  as  it  stood  before  re- 
moval by  the  cost  of  removing  it  is  not  only 
Justified  by  all  principles  of  right  and  Jus- 
tice, but  it  is  also  authorized  by  the  courts 
and  writers  upon  the  law.  In  the  excellent 
notes  to  the  case  of  Forster  v.  Juniata,  56 
Am.  Dec.  606,  the  rule  is  stated: 

"Where  property  that  has  been  carried  away 
is  taken  up  and  saved  by  others,  they  are  enti- 
tled to  be  repaid  the  reasonable  costs  and  ex- 
penses incurred  by  them  in  saving  it." 

See,  also,  Tome  v.  Dubois,  6  Wall.  648.  IS 
L.  Ed.  943 ;  Wlnslow  v.  Walker,  2  N.  0. 183; 
Reeder  v.  Anderson,  4  Dana,  193. 

While  the  facts  in  the  case  in  4  Dana  just 
referred  to  are  not  identical  with  those  in 
the  instant  case,  still  they  are  analogous,  and 
the  principle  applied  is  applicable  to  the  facts 
of  this  case.  In  that  case  a  runaway  slave 
was  apprehended,  and  the  one  apprehending 
him  was  permitted  to  recover  reasonable 
compensation  from  the  owner.  We  are  firm- 
ly convinced  that  the  law  will  raise  an  im- 
plied promise  from  the  owner  of  the  prop- 
erty creating  the  nuisance  to  compensate  the 
one  abating  the  nuisance  for  the  reasonable 
cost  of  such  abat«ueut,  when  done  In  the  ex- 
ercise of  ordinary  care,  Emd  so  as  to  preserve 
the  property  as  much'  as  possible. 

[J]  As  to  the  third  ground  urged,  that  the 
verdict  is  flagrantly  against  the  evidence  as 
to  its  size,  we  find  considerable  room  for  the 
contention.  It  is  shown  tbat  the  stack  chim- 
ney in  the  house  had  fallen  down,  knocking 
out  the  window  sash  and  perhaps  some  of 
the  doors,  tearing  down  some  of  the  parti- 
tion walls,  and  breaking  boles  through  the 
floors;  that  the  house  was  very  cheaply 
built,  and  was  covered  with  mad,  both  inside 
and  out,  and  in  its  position  was  warped  and 
twisted,  so  tliat  many  of  its  parts  had  be- 
come unfastened.  Since  the  flood,  the  lot 
upon  which  the  house  stood,  and  an  ad- 
Joining  lot  upon  which  stands  a  similar  house 
in  size  and  value,  has  been  sold  for  $125, 
and  there  is  other  proof  of  a  very  convincing 
nature  that  the  house  as  it  stood  whM  left 
upon  the  railroad  track  was  of  but  little,  if 
any,  value^  although  there  is  testimony  pro- 
duced by  the  plaintiff  that  its  value  was  even 
more  than  that  fixed  by  the  Jury.    Some  of 
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this  teetlmony,  howevep,  we  regard  as  Incom- 
petent, particularly  that  as  to  the  cost  of  the 
property,  and  what  It  cost  to  build  the  house. 
None  of  this  could  throw  any  light  upon  the 
value  of  the  house  as  it  stood  Just  before  be- 
ing removed.  Of  course,  in  combating  the 
defendant's  contention  that  the  house  could 
not  have  been  removed,  the  length  of  time 
that  it  had  been  constructed  might  be  shown ; 
but  what  it  cost  to  build  it  has  no  place  in 
this  record,  according  to  our  conception. 
However  this  may  be,  Inasmuch  as  the  Judg- 
ment win  have  to  be  reversed  because  of  the 
errors  heretofore  considered,  we  will  not 
base  the  reversal  upon  this  third  ground,  be- 
cause in  all  probability  upon  another  trial 
the  evidence  may  remove  this  objection. 

The  motloo  for  the  appeal  Is  sustained, 
and  the  appeal  granted,  and  the  Jndgpient  is 
reversed,  with  directions  for  jproceedings 
consistent  with  this  opini<Hi. 


CLAY'S  GDAEDIAN  et  aL  v.  KICB. 
(Coort  of  Appeals  of  Kentucky.    Nov.  14, 1916.) 

1.  IRTARTO  «s>87— Sale  or  Iiard-Jtibisdio- 

TIOM. 

The  authority  to  sell  infants'  real  estate  is 
conferred  entirely  by  statute,  and  unless  the 
record  brings  the  case  -within  the  scope  of  the 
statutory  provisions,  the  court  has  no  jurisdic- 
tion to  otiet  a  sale,  and  a  sale  would  be  void; 
but  a  sale  merely  erroneous  on  account  of  some 
irregularity  in  the  proceedings  should  not  be  set 
aside  on  ue  motiOD  of  a  purchaser  who  gets  a 
good  tiUe. 

[Sid.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  U  82,  83,  97;    Dec  Dig.  «S337.] 

2.  Infants  €=»39— Sale  of  IUbamt— Suffi- 

CIBNCT  OF  PkTJTION— BSWIFIT. 

Under  Civ.  Code  Prac.  $  489,  subsecs.  8-5, 
providing  that  an  infant's  vested  interest  in 
realty  may  be  sold  by  order  of  a  court  of  equity, 
in  an  action  by  the  guardian  against  bis  wards 
for  a  sale  of  their  land  for  their  maintenance 
and  education,  etc.,  a  petition,  averring  that 
the  rent  from  the  land  would  not  be  sufficient 
for  the  education  and  maintenance  of  the  in- 
fants, and  that  it  would  be  to  their  best  inter- 
est to  have  the  land  sold,  without  any  averment 
as  to  the  amount  of  the  personal  estate  owned 
by  the  infants,  in  view  of  the  fair  inferences 
that  they  had  no  personal  estate  or  other  income 
except  the  profits  from  the  land,  and  section 
492,  subeec.  4,  providing  that  in  such  actions, 
facts  must  be  alleged  and  proved  showing  that 
the  sale  would  benefit  the  infants,  was  suffi- 
cient to  show  that  the  sale  would  benefit  them. 
[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  §3  85-89;  Dec.  Dig.  «=39.] 

8.  iKFAN-ts  €=»39  —  Sals  of  REAi,Tr  —  Pkti- 

noN— DivisiBii.mr  of  Land. 
In  such  case,  the  omission  to  aver  that  the 
land  was  not  susceptible  of  an  advantageous  di- 
vision was  not  a  fatal  defect  as  the  allegation  or 
proof  as  to  divisibility  is  unnecessary  if  the 
petition  so  described  the  land  so  as  to  enable 
the  court  to  determine  whether  or  not  it  could 
be  divided  without  impairing  its  value,  and  «nce 
the  court  might  assume  that  58  acres  of  land 
out  in  the  country  could  not  be  well  divided 
withont  materially  impairing  the  value  of  the 
tract 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  IS  86-89;  Dec.  Dig.  «=»39.]  I 


4.  Infants  <s=s>39— Sauj  of  EiANds— Pitition 

— AUFNDMENT. 

The  record  in  a  statutory  guardian's  action 
for  the  sale  of  his  wards'  real  estate  as  made 
up  when  the  sale  is  ordered  must  determine  tbo 
sufficiency  of  the  pleading,  evidence,  and  other 
steps  to  authorize  the  sale,  and  defects  therein 
cannot  be  cured  by  amendments  or  affidavits 
tendered  or  filed  after  the  judgment  of  sale. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  is _       —      -     -  - 


85-89;  Dec.  Dig.  <3=>39.] 
from     Circuit     Court, 


Madison 


Appeal 
County. 

Petition  by  J.  D.  Chenanlt,  statutory  guard- 
ian of  Robert  F.  Clay  and  another,  infants, 
against  them  for  the  sale  of  tbelr  land. 
Judgment  sustaining  exceptions  to  a  report 
of  the  sale  of  the  land  filed  by  the  purchas- 
er. Bush  Rice,  and  canceling  the  sale  bonds 
and  setting  aside  the  sale,  and  the  statutory 
guardian  and  others  appeal.  Reversed,  with 
directions  to  overrule  the  exceptions  and  to 
confirm  the  sale. 

Joe  P.  Chenanlt,  John  0.  Chenanlt,  C.  0. 
Wallace,  Wm.  L.  WaUace,  and  Shelby  M. 
Jett,  all  of  Richmond,  for  appellants.  G. 
Murray  Smith,  of  Richmond,  for  appellee. 

CARROLL,  J.  This  appeal  Is  prosecuted 
by  the  statutory  guardian  of  two  Infants, 
Robert  F.  and  Andrew  T.  Clay,  from  a  judg- 
ment of  the  Madison  circuit  court,  sustain- 
ing exceptions  to  a  report  of  the  sale  of  the 
infanta'  real  estate  filed  by  the  purchaser, 
and  canceling  the  sale  bonds  and  setting 
aside  the  sale.  The  sale  of  the  infants'  land 
was  sought  under  subsection  3  of  section 
489  of  the  ClvU  Code,  providing  that  a  vest- 
ed interest  of  an  Infant  In  real  estate  may 
be  sold  by  order  of  a  court  of  equity — 
"in  an  action  by  a  guardian  against  bis  ward, 
for  a  sale  of  the  estate  for  the  maintenance  and 
education  of  the  ward." 

It  was  further  asked  that  so  much  of  the 
proceeds  of  the  sale  as  were  not  necessary 
for  the  maintenance  and  education  of  the 
Infants  should  be  reinvested  in  other  prop- 
erty. The  exceptions  of  the  purchaser  to 
the  report  of  sole  were  based  <m  the  grounds 
that  there  was  no  allegation  or  proof  au- 
thorizing the  sale,  or  showing  that  a  sale 
would  be  beneficial  to  the  Interest  of  the  in- 
fants, or  showing  what  the  rental  value  of 
the  land  was,  or  that  it  would  not  main- 
tain and  educate  them  in  their  minority,  or 
showing  that  the  land  could  not  be  divided 
and  a  part  of  it  sold  If  necessary  to  main- 
tain the  Infanta  The  lower  court  set  aside 
the  sale  upon  the  ground  that  under  the 
facts  stated  In  the  pleadings  and  evidence  the 
court  did  not  have  Jurisdiction  to  order  the 
sale,  and,  this  being  so,  the  Judgment  direct- 
ing the  sale  was  void,  and  the  purchaser  did 
not  get  any  title  thereunder,  'ihe  petition 
was  filed  by  the  statutory  guardian  of  the 
infants  as  plaintiffs  and  the  two  infants,  one 
of  them  being  11  and  the  other  nine  years 
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old,  vtoo  made  deCendanto.    Tbe  petition 
averred  that: 

"The  defendants  Jolntlr  own  the  foUowinx 
tract  of  land  which  they  deriTed  by  inheritance 
from  their  deceased  mother,  Mollie  T.  Clay, 
situated  in  Madison  county,  Ky.,  and  described 
as  follows:  'A  certain  tract  of  land,  located  near 
College  Hill,  in  Madison  county,  Kentucky,  and 
bounded  as  follows:  •  •  •  Containing  58.97 
acres.'  Plaintiff  states  that  his  wards  are,  on 
account  of  their  age,  unable  to  provide  for  and 
take  care  of  themselves,  and  are  at  present  liv- 
ing with,  and  will  continue  to  live  with,  their 
grandfather,  A.  J.  Tribble.  Plaintiff  states  that 
the  hereinabove  described  tract  of  land  is  so 
situated  as  to  be  inconvenient  and  inaccessible, 
both  to  the  plaintiff  and  his  said  wards,  and 
that  the  management  of  same  is  necessarily  un- 
duly expensive,  owing  to  its  distant  and  isolated 
location.  Plaintiff  states  that  the  rents,  issues, 
and  profits  of  and  arising  from  said  tract  of 
land,  over  and  above  the  expense  of  the  man- 
agement of  same,  are  not  sufficient  tor  the  main- 
tenance and  education  of  his  said  wards;  that 
his  said  wards  are  at  an  age  when  it  is  impera- 
tive that  thar  education  should  not  be  neglect- 
ed, and  that  there  ought  to  be  a  sale  of  their 
above-described  tract  of  land  and  so  much  of 
^e  proceeds  as  may  be  necessary  set  apart  for 
the  education  and  maintenance  of  his  wards, 
and  the  roridue  of  the  proceeds  of  said  sale  re- 
invested ,  in  other  lands,  more  suitably  located 
and  easier  of  access;  and  that  it  will  be  to  tlie 
material  advantage  and  the  best  interests  of  his 
said  wards  to  have  said  sale  and  reinvestment. 
Wherefore  plaintiff  prays  for  an  order  directing 
a  sale  of  the  above  described  real  estate;  that 
so  much  of  the  proceeds  as  to  the  court  may 
seem  equitable  and  proper  be  ordered  set  aside 
for  the  maintenanoe  and  education  of  bis  in- 
fant wards,  for  an  order  directing  a  reinvest- 
ment ot  the  residue  of  the  proceeds  of  said  sale, 
and  for  any  and  all  other  proper  and  equitable 
relief  to  which  tiie  plaintiff  may  appear  en- 
titled." 

There  was  filed  with  the  petltton  the  deed 
conveying  the  land  to  Mrs.  Clay,  the  mother 
of  the  two  infant  defendants,  tnelr  father 
being  dead.  A  summons  was  issued  on  the 
petition  and  executed  on  the  infants  by  de- 
livering a  copy  for  each  to  their  grandfath- 
er, A.  J.  Tribble,  the  person  wltli  whom  the 
infants  resided.  After  the  summons  had 
been  executed  on  the  Infants,  the  court  ap- 
pointed S.  M.  Jett  guardian  ad  litem  for 
the  infants.  Thereafter  the  depositions  of 
J.  D.  Chenanlt,  A.  J.  Tribble,  and  S.  J.  Hls- 
le  were  taken  on  interrogatories  propounded 
by  the  attorney  for  tbe  plaintiff  as  statu- 
tory guardian,  and  on  cross-interrogatories 
propounded  by  the  guardian  ad  litem.  At 
another  day  In  the  court  the  goardian  ad 
litem  filed  a  report,  in  which  he  said  that 
he  was  otfable  to  make  any  defense  to  tbe 
suit,  and  believed  that  the  sale  would  be 
beneficial  to  the  interest  of  the  defendants, 
and  on  the  same  day  Chenault,  tbe  statu- 
tory guardian,  with  sureties,  tendered  in 
court  the  bond  required  by  section  493  of 
the  Code,  which  was  examined  and  ap- 
proved, and  after  this  there  was  a  Judgment, 
reciting  that  on  the  pleadings,  exhibits,  and 
proof,  the  court  being  sufficiently  advised, 
"is  of  the  opinion  that  It  will  be  for  the  best 
interest  of  the  two  Infant  defendants,  wards 
of  this  plaintiff,  that  ths  real  estate  set  out 


and  described  In  the  petition  be  wld;  and, 
it  fnrther  appearing  that  the  plaintiff  baa 
executed  bond,  with  two  securities  as  re- 
quired by  law.  It  Is  ordered  and  adjudged 
that  the  commissioner  of  this  court  sell  the 
following  described  land,  to  wit,  •  •  • " 
describing  it  as  It  was  described  In  the  pe- 
tition. The  Judgment,  after  directing  the 
terms  on  which  the  land  should  be  sold,  and 
that  the  bonds  should  be  made  payable  to 
the  statutory  guardian,  further  provided 
that: 

"The  question  as  to  what  portion  of  the 
fund  arising  from  this  sale  shall  be  reinvested 
in  real  estate  and  what  part  shall  be  held  for 
the  education  and  maintenance  of  the  infant 
defendants  is  left  for  future  determination  and 
adjudication  by  this  court." 

The  depositions  show  that  both  of  the  Chil- 
dren were  boys,  one  of  them  being  11  and 
the  other  9  years  old,  and  about  what  It 
would  cost  to  care  for  them ;  that  the  land, 
if  rented  out,  was  so  located  that  it  would 
wash  badly  and  depreciate  In  value,  and  that 
the  Interest  of  the  infants  would  be  benefited 
by  a  sale.  It  was  fnrther  shown  by  the 
evidence  that  the  personal  estate  of  tbe  in- 
fants was  of  trifling  value,  and  that  there 
would  not  be  any  of  It  left  after  the  debts 
against  the  estate  of  the  mother  were  paid; 
that  the  land  was  reasonably  worth  between 
$2,500  and  14,000,  which  constituted,  in  con- 
nection with  the  little  personal  property,  the 
only  estate  they  owned ;  that  one  of  the 
boys  was  In  such  condition  as  to  need  medi- 
cal attention  by  some  skilled  doctor.  When 
the  land  was  sold  by  the  commissioner  on  a 
credit  of  6  and  12  months,  It  brought  $4,620. 
The  record  as  we  have  set  It  out  shows  that 
the  proper  parties  were  made  plaintiffs  and 
defendants;  tliat  the  title  papers  were  filed 
with  the  petition.  That  the  summons  was 
duly  executed  on  the  infants:  that  the  evi- 
dence was  taken  on  the  interrogatories ;  that 
a  guardian  ad  litem  was  appointed  and  filed 
the  usual  report;  that  the  statutory  guard- 
Ian  executed  the  bond  required  by  the  Code; 
that  the  land  sold  for  a  fine  price;  that 
the  purchaser  alone  is  objecting  to  a  con- 
firmation of  the  sale  on  the  ground  tliat  tbe 
court  had  no  Jurisdiction  to  order  It;  that 
the  interest  of  the  Infants  was  not  prejudiced 
by  the  sale. 

[1]  It  will  be  noticed  that  tbe  only  ques- 
tion for  decision  is,  Was  the  sale  void?  If 
so.  It  should  have  been  set  aside,  because  tbe 
purchaser  was  entitled  to  have  a  good  title. 
If,  however,  tbe  sale  was  merely  erroneous 
on  account  of  some  Irregularity  in  the  pro- 
ceedings that  did  not  affect  the  Jurisdiction 
of  the  court,  the  sale  should  not  be  set  aside 
on  the  motion  of  the  purchaser,  as  the  inter- 
est of  the  infants  was  not  prejudiced  by  the 
sale.  Generally  speaking,  when  the  interest 
of  the  infants  is  not  prejudiced  by  the  sale, 
the  purchaser  will  not  be  heard  to  complain, 
if  he  gets  a  good  title,  and  whether  he  gets 
a  good  title  ox  not  depends  OD  wbetber  the 
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court  had  Jurisdiction  to  order  the  sale.  If 
It  did  not,  the  sale  should  be  set  aside,  be- 
cause it  has  been  written  in  many  cases 
that  the  authority  to  sell  infant's  real  estate 
is  conferred  entirely  by  statute,  and  unless 
the  record  brings  the  case  within  the  scope 
of  the  statutory  provisions,  the  court  has  no 
jurisdiction  to  order  a  sale,  and  hence  a  sale 
woxild  be  a  void  tiling.  Elliott  t.  Fowler, 
112  Ky.  376,  65  S.  W.  849,  23  Ky.  Law  Rep. 
1676. 

[2,  S]  The  grounds  upon  which  the  pur- 
chaser maintains  that  the  sale  was  void  are 
that  the  petition  was  fatally  insufficient  in 
these  particulars:  (a)  That  it  did  not  state 
that  the  interest  of  the  infants  would  be 
benefited  by  a  sale;  (b)  that  it  did  not  show 
that  a  sale  was  necessary  to  maintain  and 
educate  the  infants ;  (c)  that  it  did  not  state 
what  rents  and  profits  could  be  realized  from 
the  land,  or  that  a  suffideiicy  could  not  be 
secured  tn  this  way  to  educate  and  maintain 
the  infants ;  (d)  tliat  it  did  not  state  whether 
It  would  be  best  for  the  Interest  of  the  in- 
fants to  have  the  land  sold  as  a  whole  or 
whether  It  was  Indivisible;  (e)  that  It  did 
not  set  out  what  personal  estate,  if  any,  the 
infants  had,  or  whether  it  would  be  suffi- 
cient to  educate  and  maintain  them.  It  Is 
further  insisted  that,  even  if  the  petition 
should  be  treated  as  good,  the  evidence  Is 
not  sufficient  to  show  the  Jurisdictional  facts 
upon  which  the  court  is  authorized  to  order 
a  sale  of  Infants'  real  estate  in  cases  like 
this. 

The  petition  is  not  aptly  drawn,  and  does 
not  aver  as  distinctly  as  a  good  pleading 
should  the  reasons  why  a  sale  of  this  land 
should  be  ordered.  But  we  think  that  upon 
the  whole  the  averments  are  sufficiently  dear 
to  conform  to  the  substantial  purposes  of 
the  statute.  It  was  averred  In  a  general 
way  that  the  profits  that  might  be  derived 
from  the  rental  of  the  land  would  not  be 
sufficient  for  the  education  and  maintenance 
of  the  infants,  and  that  It  would  be  to  the 
best  interest  of  the  Infants  to  have  a  sale. 
It  is  true  there  is  no  averment  as  to  the 
amount  of  the  personal  estate  owned  by  the 
Infants,  bat  w»  do  not  think  this  omission 
a  fatal  defect  Subsection  4  of  section  492 
of  the  Code  provides  that,  In  actions  brought 
under  subsections  3,  4,  and  6  of  section  489: 

"Facts  must  be  stated  in  the  petition,  and 
most  be  proved,  showing  that  tlie  sale  wiU  bene- 
fit the  defendant." 

This  is  the  material  thing,  and  we  think 
the  facts  stated  were  sufficient  to  show  that 
a  sale  would  benefit  the  Infants. 

Nor  was  the  omission  to  aver  that  the 
land  was  not  susceptible  of  advantageous 
division  a  fatal  defect.  It  has  been  written 
in  a  number  of  cases  coming  up  under  sec- 
tion 694  of  the  Code  that  allegation  or  proof 
as  to  the  divisibility  Is  unnecessary  if  the 
petition  so  describes  the  land  as  to  enable 
the  court  to  determine  whether  or  not  it  can 
be    divided    Without    Impaiitng    its    value. 


Sears  v.  Henry,  18  Bush,  41S.  And  we  see 
no  reason  why  this  rule  should  not  be  ap- 
plied to  cases  arising  under  section  488  of 
the  Code.  If,  however,  the  suit  is  brought 
under  section  490  by  one  Joint  owner  against 
the  other  Joint  owners  to  have  a  sale  of  the 
land  upon  the  ground  that  it  cannot  be  divid- 
ed without  materially  impairing  its  value  or 
the  value  of  the  plalntlil's  interest  therein, 
and  the  defendants  contest  the  issue  as  to  the 
indivisibility  of  the  land,  it  must  afflrma- 
tively  appear  that  the  property  is  indivisible, 
and  this  for  the  reason  that  the  other  Joint 
owners  contesting  the  sale  of  their  land 
upon  the  ground  that  the  tract  is  divisible 
have  the  right  to  hold  their  property  unless 
It  clearly  appears  that  it  cannot  be  divided 
without  materially  impairing  ita  value  or  the 
value  of  the  plaintlfl's  Interest  therein.  Tal- 
bott  V.  Campbell,  67  S.  W.  63,  28  Ky.  Law 
Rep.  2198;  GUI  V.  Lane,  80  S.  W.  U76,  26 
Ky.  Law  Hep.  267.  In  the  ease  we  have  we 
think  the  court  would  be  Justified  In  assum- 
ing that  68  acres  of  land  out  in  the  country 
could  not  be  well  divided  without  materially 
impairing  the  value  of  the  tract.  But,  aside 
from  this,  the  purpose  of  the  suit  was  to  sell 
the  whole  of  the  land  and  use  a  part  of  the 
proceeds  in  maintaining  and  educating  the 
infants,  and  the  balance  toe  reinvestment, 
and  this  the  court  has  power  to  do. 

The  evidence  is  not  as  full  or  specific  as  it 
should  be,  and  yet  It  shows  by  fair  inference 
that  the  infants  have  no  personal  estate  or 
other  source  of  income  except  the  profits  de- 
rived from  the  land,  and  that  the  profits 
that  may  be  derived  from  it  are  not  suf- 
ficient to  educate  and  maintain  them,  and 
that  it  would  be  to  their  interest  to  have  the 
land  sold.  It  will  also  be  noticed  that  the 
court  reserved  In  the  judgment  full  control 
of  the  proceeds  of  the  sale,  and  that  no  part 
of  the  proceeds  was  set  apart  for  the  use  of 
the  Infants.  So  that  when  it  comes  to  deter- 
mine how  much  of  the  proceeds  wUl  be  need- 
ed for  the  education  and  maintenance  of  the 
infants,  the  court  may  hear  other  proof 
on  this  subject  and  enter  such  order  as  under 
all  the  facts  and  drcumstances  may  be  prop- 
er. This,  however,  is  not  a  matter  that  con- 
cerns the  purchaser  If  he  got  a  cood  title. 

If  we  should  hold  that  the  order  of  sale 
in  this  case  was  void,  it  would  have  a  far- 
reaching  and  disastrous  effect  on  great  num- 
bers of  judgments  directing  the  sale  of  in- 
fants' real  estate,  because  there  are  many 
cases  like  this  in  whidb  the  case  was  not  as 
carefully  prepared  as  it  should  have  been, 
although  the  substance  of  the  provlsloua  of 
the  Code  were  observed.  When  a  sale  of  in- 
fants' real  estate  is  declared  void,  it  is  usual- 
ly because  the  infants  were  not  properly  be- 
fore the  court  or  the  proper  bond  was  not 
executed,  or  more  land  was  sold  than  was 
necessary  to  meet  the  demands  of  the  suit, 
although  we  do  not  mean  to  say  that  a  sale 
might  not  be  void  for  some  other  reason  than 
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these.  In  this  case,  however,  tbe  sale  could 
not  be  set  aside  for  any  of  these  causes ;  nor 
do  we  feel  justified  In  holding  the  Judgment 
void  upon  the  exceptions  filed  by  the  pur- 
chaser, who  will  get  under  the  proceedings, 
so  far  as  the  infants  are  concerned,  a  per- 
fect title  to  the  land. 

[4]  An  effort  was  made  by  counsel  for  the 
statutory  guardian  to  correct  omissions  In  the 
pleadings  and  evidence  by  an  amended  peti- 
tion and  affidavits  tendered  when  the  excep- 
tions to  the  sale  were  filed,  but  we  have  not 
considered  at  all  these  affidavits  and  this 
petition,  as  the  record  as  made  up  when  the 
sale  is  ordered  must  determine  the  sufficiency 
of  the  pleadings,  evidence,  and  other  steps 
to  authorize  a  sale.  Defects  In  the  petition 
or  evidence,  or  in  other  substantial  respects, 
cannot  be  cured  by  amendments  or  affidavits 
tendered  or  filed  after  the  Judgment  of  sale. 

The  Judgment  Is  reversed,  with  directions 
to  overrule  the  exceptions  and  confirm  the 
sale. 


SECOND  NAT.  BANK  v.  PEIOBABD. 
(Court  of  Appeals  of  Kentucky.    Nov.  14, 1916.) 

1.  ViNint   *=»22(3)—CoDEFENDANT8— Dismiss- 
al AS  TO  Resident  Defewdant. 

Under  Civ.  Code  Prac.  8  80,  a  judgment  for 
plaintiff  against  the  makers  and  one  indorser  of 
a  note  in  a  county  circuit  court,  where  summons 
was  served  upon  one  indorser  in  the  county  and 
upon  the  other  defendants  in  another  county, 
after  dismissal  as  to  one  indorser  served  in  the 
county,  was  void  for  want  of  jurisdiction. 

[Bd.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  {  37;  Dec  Dig,  «=»22(3).] 

2.  PbOCESS    «=>10    —    SUIOIONS    TO    SUFFORT 

Judgment. 
The  plaintiff  could  not  proceed  to  redocket 
the  case  merely  by  a  notice  signed  by  its  attorney 
and  served  upon  the  defendants,  bnt  should  have 
proceeded  by  a  summons  under  Civ.  Code 
Prac.  §  39,  as  if  a  new  suit  was  being  commenced 
in  order  to  have  obtained  a  valid  judgment 
against  the  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Process,  Gent. 
Dig.  }  7 ;   Dec  Dig.  «=»10.] 

3.  DisuissAi.  AND  Nonsuit  «=»S1(7)— Invaud 
Judgment— Injunction — Reinstatement, 

In  such  case,  where  the  plaintiff's  notice  of 
motion  to  set  aside  the  void  judgment  and  to  re- 
docket  the  case  was  granted,  the  case,  after  re- 
instatement, by  order  of  court,  was  properly  on 
the  docket. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  ${  188,  190,  192;  Dec  Dig. 
«8=»81(7).] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  the  Second  National  Bank 
against  L.  C.  Pilchard  and  others.  Judg- 
ment for  plaintiff,  and  from  a  Judgment  In 
defendant  Prlchard's  Injunction  suit  enjoin- 
ing collection  of  execution,  on  its  second 
Judgment,  plaiutlfl  appeals.     Affirmed. 

.  Hager  &  Stewart  and  Willis  &  Davis,  all 
of  Ashland,  for  appellant  R.  S.  Dinkle  and 
Matt  M.  Prichard,  both  of  Catlettsburg,  for 
appellee. 


MILLEB,  C.  J.  On  October  13, 1889,  J.  M. 
Cottle,  J.  W.  CotUe,  and  J.  L.  CotUe  ex- 
ecuted and  delivered  their  joint  negotlabl« 
promissory  note,  of  that  date,  to  Hannah 
and  Prichard,  for  |S00,  payable  in  four 
months  thereafter.  Hannah  and  Prichard 
discounted  the  note  to  the  Second  National 
Bank,  of  Ashland,  hereinafter  called  the 
bank,  for  brevity.  The  note  was  not  paid 
upon  Its  msturlty,  and  on  Decemt>er  16,  1902, 
tbe  bank  sued  the  makers  and  Indorsers  of 
the  note,  in  the  Boyd  circuit  court  Sam- 
mons  was  served  upon  Hannah  in  Boyd  coun- 
ty, and  upon  the  other  defendants  in  Elliott 
county.  Upon  the  billing  of  the  case  for 
trial  on  March  6, 1907,  It  was  dismissed  with- 
out prejudice  as  to  the  defendant  Hannah, 
and  Judgment  was  taken  against  the  Cottles 
and  Prlcliard. 

[1]  Oh  November  22,  1907,  Prichard  filed 
his  action.  In  equity,  in  the  Boyd  circuit 
court  against  the  bank  and  the  sheriff,  who 
held  an  execution  Issued  under  the  Judg- 
ment of  March  6,  1907,  for  the  purpose  of 
enjoining  the  collection  of  the  execution, 
upon  the  ground  that  the  Judgment  of  March 
6,  1907,  was  void,  because  it  had  been  ren- 
dered In  violation  of  section  80  of  the  Civil 
Code  of  Practice^  That  section  provides,  in 
substance,  that  where  several  defendants  in 
a  transitory  action  are  sued  jointly,  and 
one  is  served  with  process  in  another  county, 
judgment  cannot  be  rendered  against  him  if 
the  action  is  dismissed  as  to,  or  judgment 
is  not  rendered  against,  the  defendant  serv- 
ed In  the  county  In  wMch  the  action  was 
brought. 

Manifestly,  therefore,  the  court  should  not 
have  rendci-ed  Judgment  against  Prichard  or 
either  of  the  Cottles,  who  had  tieen  served 
in  Elliott  county,  after  the  action  had  been 
dismissed  as  to  Hannah,  who  had  been  serv- 
ed in  Boyd  county.  Pottlnger  v.  Mayfleld,  14 
B.  Mon.  647 ;  Meguiar  v.  Rudy,  7  Bush,  432; 
Duckworth  v.  Lee,  10  Bush,  51;  Basye  v. 
Brown,  78  Ky.  553;  Commonwealth  v.  James, 
Auditor,  13S  Ky.  473,  128  S.  W.  338 ;  Knox- 
ville  Banking  &  Trust  Co.  v.  Mershon,  152 
Ky.  171,  153  S.  W.  238;  Martin  v.  Franklin, 
160  Ky.  64,  169  S.  W.  540.  FoUowlng  this 
well-settled  rule,  the  Boyd'  circuit  court 
granted  the  prayer  of  Prlchard's  petition  on 
March  31,  1911,  by  enjoining  the  collection 
of  the  judgment  which  had  erroneously  been 
given  against  him. 

A  year  later,  on  Mardi  11,  1912,  the  bank 
caused  a  notice  to  be  served  upon  Prichard, 
Hannah,  and  the  Cottles,  to  the  effect  that 
it  would,  on  March  26,  1912,  move  the  Boyd 
circuit  court  to  set  aside  the  Judgment  of 
March  6,  1907,  and  to  redocket  the  case; 
and,  on  March  26,  1912,  the  motion  was 
made,  the  original  Judgment  of  March  6, 
1907,  was  set  aside,  and  the  case  redocketed 
for  the  following  June  term.  When  the  case 
was  called  on  June  14,  1912,  Judgment  went 
against  Pricltard  and  Hannah  by  default 
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On  September  8,  1912,  Prichard  filed  his 
second  Injunction  suit  In  the  Boyd  circuit 
court  aga*nst.  the  bank  and  the  sheriff,  who 
held  an  execution  under  the  Judgment  of 
June  14,  1912,  against  Prichard,  for  the 
purpose  of  enjoining  the  collection  of  that  ex- 
ecntlon,  upon  the  ground  that  the  second 
Judgment  was  void. 

On  Jane  18, 191S,  Judgment  was  entered  in 
Prlchard's  second  injunction  suit,  granting 
the  prayer  thereof,  and  enjoining  the  col- 
lection of  the  second  Judgment,  of  June  14, 
1912,  npon  the  ground  that  It  was  Told.  The 
Judgment  In  the  second  Injunction  suit  de- 
clared, however,  that  the  case  had  been 
properly  redocketed  pursuant  to  the  notice, 
and  that  It  was  then  properly  on  the  docket 
and  pending  for  trlaL  It  further  directed 
that  stunmons  Issue  to  Elliott  county  and  to 
Boyd  county,  and  the  bank  was  given  permis- 
sion to  file  an  amended  petition  for  the  pur- 
pose of  setting  aside  the  order  of  dismissal 
as  to  Hannah.  On  the  same  day  the  bank 
filed  its  amended  petition,  and  summons  was 
issued  thereon,  as  directed  by  the  Judgment 

On  April  16,  U914,  Prichard  answered  the 
original  suit  npon  the  note,  pleading:  (1) 
Want  of  Jurisdiction  in  the  Boyd  circuit 
court;  (2)  the  five-year  statute  of  llmlta- 
tlona;  and  (3)  the  seven-year  statute  of  limi- 
tations applicable  to  sureties,  and  alleging 
that  he  was  a  surety  only  upon  the  note. 

A  year  later,  on  June  15,  1915,  the  bank, 
treating  the  Judgment  of  June  18,  1913,  as 
void,  moved  the  court  to  set  it  aside;  but, 
that  motion  having  been  overruled,  the  bank 
obtained  this  appeal  from  the  clerk  of  the 
Court  of  Appeals  from  the  Judgment  of  June 
18,  1913,  which  had  enjoined  the  collection 
of  the  execution  under  the  second  Judgment. 

Unquestionably,  under  the  authority  of  the 
cases  above  cited,  the  original  Judgment  of 
March  6,  1007,  against  Prichard  and  the  Cot- 
ties,  after  the  dismissal  of  Hannali,  was 
void  for  want  of  Jurisdiction.  After  the 
dismissal  of  Hannah,  the  only  defendant  who 
had  been  served  with  summons  in  Boyd 
county,  that  court  had  no  Jurisdiction  to  ren- 
der Judgment  against  the  other  defendants, 
all  of  whom  had  been  served  in  Elliott  coun- 
ty. Section  80  of  the  Civil  Code  of  Practice 
expressly  so  declarer  Consequently  Prlch 
ard's  first  Injunction  suit,  which  enjoined  the 
collection  of  the  execution  Issued  under  the 
Judgment  of  March  6, 1907,  against  Prichard, 
was  properly  decided. 

[2,  3]  The  next  step  in  the  case  was  not 
taken  natll  Bilarcb  11,  1812,  five  years  after 
the  original  Judgment  had  been  entered,  and 
the  order  then  taken,  setting  aside  the 
original  Judgment  and  redocketlng  the  casea 
was  founded  npon  a  notice  served  upon  the 
defendants,  and  not  upon  a  summons.  It 
had  theretofore  been  decided,  however,  in  the 
first  injunction  suit  that  the  original  Judg- 
ment of  Match  6,  1907,  was  void.  And,  in 
proceeding  by  means  of  a  notice  rather  than 
a  summons,  the  bank  proceeded  upon  the  the- 


ory that  the  court  had  Jurisdiction  to  set 
aside  the  Judgment,  after  the  expiration  of 
the  term  at  which  it  was  rendered. 

So,  the  question  is,  Should  the  bank.  In 
view  of  the  fact  that  the  Judgment  of  March 
e,  1907,  was  void,  have  proceeded  by  a  sum- 
mons to  obtain  a  valid  Judgment  against  the 
defendants,  or  could  it  proceed  by  notice,  as 
It  did? 

The  notice  assumed  that  the  action  was 
still  pending  between  the  bank  and  all  of  the 
defendants,  Including  Hannah,  who  had  been 
summoned  in  Boyd  county.  This  theory, 
however,  Ignored  the  fact  that  the  action 
had  been  dismissed  as  to  Hannah,  and  the 
Judgment  as  to  him  was  a  final  order  which 
could  not  have  been  set  aside  after  the 
expiration  of  the  term  at  which  it  was 
entered.  In  order,  therefore,  for  the  Boyd 
circuit  court  to  again  obtain  Jurisdiction 
against  Prichard  upon  a  service  executed  In 
Elliott  county,  it  was  necessary  that  Hannah 
or  some  other  defendant  be  served  with  sum- 
mons in  Boyd  county.  That,  however,  was 
not  done.  A  summons  is  issued  by  the  clerk 
of  the  court,  runs  in  the  name  of  the  com- 
monwealth, and  is  executed  by  an  officer; 
the  notice  was  signed  by  the  appellant's  at- 
torneys. It  will  readily  be  seen  that  the 
notice  did  not  accompli^  the  purposes  of  a 
summons. 

In  Phillips  V.  Amett,  Adm'r,  164  Ky.  426, 
175  S.  W.  660,  Phillips  filed  suit  against 
Arnett  in  the  Magoffin  circuit  court  ou  No- 
vember 13, 1893,  upon  two  notes  secured  by  a 
lien  upon  land.  Arnett  answered,  making 
several  defenses;  and,  after  the  pleadings 
had  been  made  up,  no  further  steps,  other 
than  orders  of  continuance,  were  taken  In 
the  case  until  the  February  term,  1904,  of  the 
Magoffin  circolt  court,  when  it  was  stricken 
from  the  docket  upon  the  court's  own  motion, 
by  an  order  directing  that  the  case  be  "fil- 
ed away."  More  than  a  year  thereafter 
Amett  sold  the  tract  of  land  In  lien  to  Mor- 
ton and  Oldham,  and  they.  In  turn,  sold  it 
to  others.  On  February  10, 1910,  Phillips,  by 
written  notice  served  upon  Amett's  adminis- 
trator, advised  him,  as  was  done  in  the  case 
at  bar,  of  his  purpose  to  enter  a  motion  on 
February  19,  1910,  to  redocket  the  case,  and, 
pursuant  to  the  notice,  the  case  was  redock- 
eted, whereupon  Amett's  administrator  filed 
an  amended  answer  to  the  original  petition, 
pleading  the  statute  of  limitations.  The 
circuit  court  held  the  plea  good;  and,  In  af- 
firming that  Judgment,  and  holding  that  the 
order  striking  the  case  from  the  docket 
should  be  treated  as  a  dismissal  of  the  ac- 
tion without  prejudice,  which  would  not, 
however,  prevent  the  plaintiff  from  bringing 
a  new  action,  or  reinstating  It  upon  the 
docket  upon  proper  notice  and  sufficient 
grounds,  the  court  said: 

"But  until  there  is  a  renewal  of  the  action, 
or  it  is  properly  reinstated  on  the  docket,  the 
dismissal  resulting  from  the  order  filing  it  away 
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win  eontfara*  to  be  regarded  as  final,  and  the 
court  will  so  treat  it. 

"It  is  equally  true  that  the  order  of  dismissal 
in  the  instant  case  placed  appellant  where  he 
would  have  been  had  tiie  action  not  been 
brought;  and,  when  he  obtained  its  reinstate- 
ment on  the  docket,  February  19,  1910,  the  legal 
effect  was  the  same  that  would  have  resulted  had 
suit  then  been  brought  on  the  notes  for  the  first 
time." 

We  understand  the  language  quoted  from 
the  Phillips  opinion,  supra,  to  mean  that  a 
dismissed  actlcm  could  not  be  prosecuted  upon 
a  mere  notice,  any  more  than  an  action  could 
be  begun  by  a  notice.  When  the  court  said 
that  the  order  of  dismissal  placed  tlie  plaln- 
tlfl  where  be  would  have  been  had  the  action 
not  been  brought,  and  that  when  be  obtained 
the  reinstatement  on  the  docket,  the  legal  ef- 
fect was  the  same  that  would  have  resulted 
bad  the  suit  then  been  brought  on  the  notes 
for  the  first  time,  it  meant  only  to  say  that 
the  case  could  be  reinstated  upon  the  do<dEet 
by  means  of  a  notice,  but  that  summons 
should  then  Issue  as  though  suit  had  then 
been  brought  on  the  notes  for  the  first  time, 
thus  following  section  39  of  the  Civil  C!ode  of 
Practice,  which  provides  that  an  action  is 
commenced  by  filing  the  petition  in  the  clerk's 
oifice  and  by  causing  a  summons  to  be  Is- 
sued thereon.  So  the  drcult  court  in  the 
case  before  us  was  not  in  error  when  It  de- 
clared in  its  order  reinstating  this  case  upon 
the  docket  that  the  case  was  then  properly 
upon  the  docket  That,  however,  did  not 
authorize  the  plaintiff  to  proceed  to  a  Judg- 
ment without  a  new  summons;  on  the  con- 
trary, the  case  was  then  on  the  docket  as 
though  the  suit  had  then  been  brought  for 
the  first  time,  and,  of  course,  In  such  a  case, 
a  summons  is  necessary. 

tinder  this  view  of  the  case,  the  Judgment 
of  June  18,  1913,  setting  aside  the  second 
Judgment  and  permitting  the  filing  of  an 
amended  petition  and  eammons  to  issue 
thereon,  was  proper. 

Judgment  afllrmed. 


LOTJISVILLB  TOBACCO  WAREHOUSH 
CO.  y.  liEE. 

(Court  of  Appeals  of  Kentucky,    Nov.  14,  1916.) 

1.  Factobs  €=»43— Action  fob  AcoorsTmo— 
SumciKNCY  OP  Evidence. 

In  a  tobacco  warehouse  company's  action  for 
a  balance  due  it  from  the  defendant,  with  coun- 
terclaim for  damages  for  the  company's  failure 
or  refusal  to  sell  tobacco  at  such  times  as  he  or- 
dered it  sold,  or  withia  a  reasonable  time  there- 
after, verdict  for  defendant  on  his  counterclaim 
held  flagrantly  against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Factors,  Gent. 
Dig.  SS  45-67;    Dec.  Dig.  «=»48.] 

2.  Factobs  «=»1S— Liabiutt  to  Pbincipal. 

A  factor,  whose  failure  or  refusal  to  obey 

his  principal's  instructions  results  in  damage  to 

the  principal,  is  liable  therefor  to  the  principle. 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent 

Dig.  i  13;  Dec.  Dig.  «=»13.] 


8.  Factobs  «=339— Failubb  to  Foixow  Ih- 

BTRUCTIONS— RATinCATIOW. 

A  principal,  who,  with  full  knowledge  of  all 
the  circnmstances  connected  with  a  factor's  de- 
parture from  its  instructions  to  his  damage,  rati- 
fies or  approves  the  factor's  acts,  cannot  recover 
such  damagea. 

lEd.  Note. — For  other  cases,  see  Factors,  Cent 
Dig.  {  42;    Dec.  Dig.  <8=»39.] 

4.  Factors  ^=339— Defabtitbe  fbov  Iitstbuo- 
tions — arfibmance  or  dusatfibkance. 

Where  a  factor  disobeys  the  principal's  in- 
structions to  the  principal's  damage,  tlie  princi- 
pal, if  he  has  knowledge  of  the  disobedience  of 
his  orders  and  the  extent  of  the  loss  be  has  sus- 
tained thereby,  and  if  he  desires  to  hold  the  fac- 
tor responsible,  must  within  a  reasonable  time 
thereafter  make  complaint  to  the  factor  and  dis- 
affirm its  acts,  so  as  to  reasonably  apprise  it  that 
he  will  look  to  it  for.  indemnity. 

lEd.  Note. — For  other  cases,  see  Factors,  Cent 
Dig.  {  42 ;  Dec.  Dig.  «=>39.] 

5.  Factobs  <8=»39— Disobediknob  or  0bdkb»— 
Loss  TO  PBrNcrPAir-WAiVBa. 

A  principal,  with  full  knowledge  as  to  the 
unauthorized  acts  of  his  factor  and  the  extent 
of  the  loss  he  has  sustained,  who  fails  to  disaf- 
firm the  factor's  acts  within  a  reasonable  time, 
or  to  notify  him  that  he  expects  to  hold  him  re- 
sponsible for  the  loss  sustained,  wHl  be  deemed 
to  have  waived  his  right  to  recover  damages,  es- 
pecially when  the  dealings  between  them,  subse- 
quent to  the  principal's  knowledge  of  the  viola- 
tion of  his  orders  and  a  resulting  loss  to  him,  are 
of  such  a  nature  as  to  show  that  the  principal 
ratified  or  approved  the  factor's  conduct 

[Ed.  Note.— For  other  cases,  see  Factors,  Cent 
Dig.  I  42;   Dea  Dig.  «=>39.] 

6.  PuiADiNG  «=»169  —  REFI.T  —  Estoppel  — 
Statutes. 

In  a  factor's  action  to  recover  a  balance  on 
an  account  with  a  principal,  wherein  the  princi- 
pal by  way  of  counterclaim  set  up  the  factor's- 
failure  or  refusal  to  sell  tobacco  when  he  ordered 
it  sold,  the  defense  that  the  principal  ratified  or 
approved  such  departure  from  his  instructions 
was  in  the  nature  of  an  estoppel,  and  should 
have  been  set  up  in  the  reply,  which  under  Civ. 
Code  Prac.  |  98,  may  contain  a  statement  of 
facts  which  constitute  an  estoppel  against,  or 
avoidance  of,  a  set-ofC,  counterclaim,  or  defense 
stated  in  the  answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  331 ;  Dec.  Dig.  <S=>169.] 

7.  EaTOPPEL  «=»110— Pl^BADING — TSAVXBBX. 

Where  the  only  matter  contained  in  a  reply 
was  a  traverse,  defenses  by  way  of  estoppel  as 
against  the  counterclaim  set  up  by  the  answer 
could  not  be  relied  on. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  (  300;  Dec.  Dig.  (S=»110.] 

Appeal  firom  Circuit  Court,  Mason  County. 

Action  by  the  Louisville  Tobacco  Ware- 
house Company  against  J.  M.  Lee,  with  coun- 
terclaim by  defendant  Judgment  for  defend- 
ant on  his  counterclaim,  and  plaintiff  ap- 
peals. Reversed,  with  dlrectiona  for  a  new 
trial. 

Worthhigton,  Oodiraa  &  Browning,  of 
Maysvllle,  and  Humphrey,  Mlddleton  &  Hum- 
phrey, of  Louisville,  for  appellant  J.  M. 
Collins,  of  Maysvllle,  and  R.  D.  'Vmson,  of 
Vanceburg,  for  appellee. 
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Digitized  by  ^OOQIC 


KJJ 


LOUISVIIilil!  TOBACCO  WABBHOUSB  .00.  ▼.  LXB 


17 


CAX&OVL,  3.  In  December,  1910.  the 
appellee,  Ijee,  and  the  appellant,  tbe  ware- 
house company,  entered  Into  a  verbal  contract 
by  which  the  warehouse  company  woa  to  ad- 
vance Lee,  who  was  a  tobacco  bnyer  and 
trader  of  large  experience,  living  In  LewU 
county,  money  for  the  purpose  of  enabling 
him  to  purchase  tobacco  and  sMp  the  same 
to  the  warehonae  company  for  sale  at  Its 
warehouse  In  Louisville,  Ky.  Under  this 
arrangement  the  warehonse  company,  be- 
tween December,  1910,  and  January,  1914, 
furnished  and  advanced  to  Lee  about  flOO,- 
000,  with  which  he  purchased  several  hun- 
dred h<«8heads  of  tobacco  and  shipped  them 
to  the  warehonse  company  for  sale.  About 
165  hogsheads  of  the  tobacco  so  purchased 
were  sold  In  the  spring  of  1911,  but  the 
whole  of  the  purchase  was  not  closed  out 
ontll  February,  1914,  at  whldi  time  the  ac- 
count between  tbe  parties  was  balanced, 
and  It  was  found  that,  after-  charging  Lee 
with  the  advanoements  made  to  him  and  Inter- 
est fliereon,  and  Items  of  Insurance  and  stor- 
age, and  giving  him  credit  by  the  proceeds 
of  the  tobacco,  all  of  which  was  sold  by  the 
warehouse  company  at  Its  house,  there  was 
a  balance  due  the  warehouse  company  of 
$12,984.07,  and  to  recover  this  amount,  with 
Interest  from  February  20,  1914,  It  brought 
this  suit  against  Lee. 

Although  Lee  In  his  answer  ooatroverted 
all  tbe  averments  of  tbe  petition  as  to  the 
amount  of  his  Indebtedness,  his  real  defense 
was  set  up  In  the  second  parag^raph  of  his 
answer,  la  which  he  said  that  under  the 
arrangement  or  contract  between  them — 

"said  plaintiff  was  to  advance  money  to  tbe  de- 
fendant with  which  to  pay  for  tobacco,  which  he 
had  purctiased,  on  condition  that  said  defendant 
would  ship  to  and  sell  the  tobacco,  lo  purchased, 
by  and  through  the  warehonse  of  the  plaintiff  in 
liOniaviUe,  Ky.;  that  said  tobacco  was  to  be 
handled  and  aold  by  said  plaintil  upon  the  di- 
rection and  at  anch  times  as  he  requested,  in  the 
open  market  at  said  People's  Tobacco  Ware- 
house at  Louisville,  Ey.,  one  of  the  warehouses 
which  was  handled,  controlled,  and  used  by  the 
said  plaintiff;  that,  after  deducting  tbe  usual 
and  proper  charges,  the  proceeds  of  said  tobacco 
were  to  be  credited  noon  the  advancements  so 
'  made  by  said  plalntifl  to  tbe  said  defendant; 
•    •    •    that  on  or  about  ►  day  of  Febrn- 

arv,  1912,  this  defendant  had  on  storage  and  for 
sale  with  the  plaintiff  in  Louisville,  Ky.,  at  said 

People's  Tobacco  Warehonse hogsheads  of 

tobacco,  containing  approximately  1,000,000 
pounds  of  leaf  tobacco;  that  said  tobacco  was 
then  worth,  and  was  selling  over  the  market  in 
plaintiff's  warehonse  at  prices  which,  if  said  to- 
bacco were  then  disposed  of,  would  have  netted 
this  defendant  a  net  profit  on  said  tobacco  of 
$10,000;  that  this  defendant  at  said  time  order- 
ed and  directed  said  plaintiff  to  at  once  dispose 
of  said  tobacco  over  the  tol>acco  market  then  be- 
ing conducted  at  its  warehouse,  but  that  the 
plaintiff  failed  and  refused  to  sell  said  tobacco, 
as  it  was  so  directed  to  do  by  the  defendant,  and 
that  by  reason  of  the  failure  and  refusal  of  the 
phdntUF  to  sell  and  dispose  of  said  tobacco  at 
the  then  prevailing  prices  on  the  open  market, 
at  their  warehouses  in  Louisville,  Ky.,  in  ac- 
eordance  with  tlie  contract,  directions,  and  rights 
of  the  defendant,  this  defendant  lost  and  was  de- 
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prived  of  the  net  profit  of  $10,000,  which  he 
would  otherwise  have  made  and  realized  from 
said  purchase  of  tobacco,  and  in  addition  put  de- 
fendant to  great  expense  and  loss  in  carrjring  tbe 
said  tobacco  over,  to  wit,  an  average  of  $15  per 
hogshead,  per  annum  ■  •  •  •  that  in  the 
winter  seasons  of  1912  and  1013  the  prevailing 
prices  of  tobacco  again  were  such  that  so  much 
of  said  tobacco  as  was  still  undisposed  of,  which 
at  that  time  amounted  to hogsheads,  ap- 
proximately 7S0,000  ponnds,  could  have  been  dis- 
posed of  at  the  then  prevailing  prices,  at  such 
a  value  as  would  have  left  this  defendant  a  small 
marginal  profit  on  the  whole  transaction  of  ap- 
proximately $2,000,  and  defendant  at  said  time 
again  urgently  requested  and  directed  the  plain- 
tiff to  sell  and  dispose  of  said  remaining  tobac- 
co npon  said  market,  but  that  the  plaintiff  failed 
and  refused  to  comply  with  defendant's  request 
and  directions,  and  did  not  sell  and  dispose  of 
said  tobacco  at  said  time,  while  the  prevailing 
prices  were  such  as  to  render  It  possible  to  dis- 
■pose  of  said  tobacco  at  a  profit,  but,  on  the  con- 
trary, retained  said  tobacco  in  their  warehonse 
and  continued  to  dispose  of  it  in  small  lots  at  va- 
rious intervals  dnring  the  year  1913  and  up 
until  February,  1014,  when  the  last  of  It  finally 
was  disposed  of  at  tbe  price  set  out  in  plaintiff's 
petition  and  exhibits." 

To  this  answer  a  reply  was  filed,  ccmtro- 
vertlng  all  of  tbe  affirmative  allegations,  and 
thereafter  tbe  case  went  to  trial  with  a 
Jnry,  and  tbere  was  a  verdict  in  favor  of  Lee 
on  his  counterclaim  for  $9.68. 

On  this  appeal  by  the  warehouse  company 
from  the  Judgment  denying  It  any  recovery, 
no  complaint  la  made  respecting  the  admis- 
sion or  rejection  of  evidence,  nor  are  tbe  In- 
structions criticized;  a  reversal  being  asked 
on  two  grounds:  First,  that  the  trial  court 
committed  error  In  refusing  to  Instruct  the 
Jury  to  find  a  verdict  for  it ;  or,  if  this  was 
not  error,  then  the  verdict  was  flagrantly 
against  the  evidence,  and  for  this  reason  a 
new  trial  should  be  ordered. 

[1]  It  will  be  seen  from  this  statement  of 
the  case  that  tbe  prlnc^tal  matter  for  our  de- 
cision la:  Did  tbe  warehouse  company,  at 
any  time  when  it  was  ordered  or  directed 
by  Lee  to  sell  his  tobacco,  fail  or  refuse  at 
such  time,  or  within  a  reasonable  time  there- 
after, to  sell  or  offer  It  for  sale,  and.  If  so, 
what  loss.  If  any,  did  Lee  sustain  by  reason 
of  such  failure  or  refusal?  This  was  the 
only  issue  In  the  case  made  by  tbe  pleadings 
or  submitted  in  the  instructions.  As  tbe  cor- 
rect answer  to  this  question  depends  on  tbe 
facts  appearing  in  tbe  record,  it  wifl  be  nec- 
essary to  state  them  with  more  fullness  than 
is  usually  required. 

Lee,  testifying  in  his  own  behalf,  said,  In 
substance,  that  tbe  agreement  between  blm- 
self  and  the  warehouse  company  was  that 
be  should  purchase  tbe  tobacco,  draw  on  it 
for  tbe  money  to  pay  for  it,  and  ship  tbe  to- 
bacco to  tbe  warehouse,  were  it  was  to  be 
held  until  he  ordered  It  sold,  and  when  it  waa 
sold  on  bis  direction  the  proceeds  of  the  sales 
were  to  be  placed  as  a  credit  on  bis  account 
for  tbe  money  advanced;  and  it  may  be 
here  noticed  that  tbe  warehouse  company 
does  not  question  tbe  correctness  of  this 
statement  of  tbe  ccmtract.    He  said  that  be 
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conuuenced  bnjing  tobacco  In  December, 
1910,  and  bought  sometbing  over  1,000,000 
pounds;  that  during  the  winter  of  1910-11 
be  shipped  to  the  warehouse  165  hogsheads  of 
tobacco,  which  were  sold  during  that  winter 
at  an  average  profit  of  about  95  cents  on  the 
100  pounds.  The  balance  of  bis  purchase, 
amounting  to  some  800  hogsheads,  was  ship- 
ped to  the  warehouse  la  the  summer  and  fall 
of  1911;  but  no  attempt  was  made  to  sell 
It  until  early  in  1912,  on  account  of  the  low 
price  this  grade  of  tobacco  was  bringing  be- 
fore that  time.  It  also  appears  that  in  De- 
«eml>er,  1911,  the  warehouse  company  ad- 
vanced him  some  $20,000,  and  with  this  mon- 
«y  he  bought  and  shipped  other  tobacco  to 
the  warehouse.  On  February  29,  1912,  at 
which  time  he  had  in  the  warehouse  probably 
£00  hogsheads,  there  was  a  marked  advance 
in  the  price  of  the  grade  of  tobacco  be  had  on 
band,  and  on  this  day  he  says  that  he  told 
True,  the  manager  of  the  company: 

"Tobacco  seems  to  me  high,  and  that  it  is  a 
irood  time  to  sell,  and  let's  put  up  a  lot  of  this  to- 
bacco and  sell  it  He  said  to  me,  'You  Itnow  I 
will  do  anything  I  can  in  reason,  but  it  is  impos- 
sible to  put  up  much  of  the  tobacco,  although 
we  can  put  up  a  few  hogsheads  and  get  a  line 
-on  it.'  We  put  up  eight  hcwsheads,  and  it  was 
sold  at  an  average  of  $11.70,  and  after  it  was 
sold  True  said  that  he  was  highly  pleased  with 
the  sale,  for  it  showed  the  tobacco  to  be  worth 
more  than  we  thought  it  was.  He  said,  'Ton 
have  a  profit  on  this  tobacco  of  from  $8,000  to 
$10,000  if  it  is  sold ;'  and  I  said,  'Put  it  up  and 
sell  it ;'  and  be  said,  'I  can't,  because  my  orders 
are  to  sell  the  new.'  He  said,  'I  will  show  you 
my  orders;'  and  be  got  bis  book  and  said,  *I 
^ve  two  weeks'  orders  ahead,  and  it  is  new 
tobacco,  and  of  course  I  must  obey  orders.' " 

He  further  testifies  that  the  market  was 
good  until  about  the  1st  of  April,  1912,  when 
it  declined  to  such  an  extent  that  his  tobacco 
could  not  be  sold  at  a  profit;  that  none  of  his 
tobacco,  except  57  hogsheads,  was  sold  during 
the  high  market;  and  that,  if  oil  of  it  bad 
.been  sold,  he  would  have  made  a  profit  of 
several  thousand  dollars.  He  further  said 
that  In  December,  1912,  some  of  this  tobacco 
was  put  tip  and  brought  a  good  price,  and 
that  he  again  told  True  "to  be  sure  and  sell 
all  of  his  tobacco  In  January  and  February, 
1918,"  but  that  they  sold  only  about  300  hogs- 
heads during  the  whole  year  of  1018.  He 
Introduced  a  letter  received  trom  True,  dated 
December  12,  1912,  in  which  True  said: 

The  market  on  all  tobacco  this  week  is  the 
best  we  have  had  since  last  January,  and  the 
president  instructs  me  to  write  you  to  c«me 
down  next  week  and  offer  some  tobacco,  or  else 
send  the  numbers  you  want  offered,  and  we  can 
attend  to  it  for  you." 

In  reply  to  this  he  says  he  wrote  True  a 
letter,  which  is  not  in  the  record,  to  put  up 
all  of  his  tobacco  and  sell  it  during  this  time, 
but  that  he  sold  only  about  half  of  it  during 
the  winter  of  1912-13,  and  did  not  oBfer  any 
excuse  for  his  failure  to  sell  as  directed. 
He  also  introduced  another  letter  from  True, 
dated  January  25,  1912,  In  which  True  wrote 
him  on  account  of  a  sale  of  31  hogsheads, 
:  adding: 


The  market  is  holding  strong  on  old  Barley 
thus  far,  and  we  will  continue  to  offer  next 
week." 

Testifying  further,  he  said  that  in  April 
the  price  declined  again,  and  no  sales  of 
his  tobacco  were  made  until  the  fall  of  1913 
and  the  spring  of  1914 — the  last  sale  being  in 
February,  1914 — during  which  time  the  mar- 
ket was  not  near  so  good  as  it  had  been  In 
the  spring  of  1912  and  the  winter  and  spring 
of  1012-13.    He  further  said: 

"1  did  all  I  could  to  get  it  sold.  Of  course  I 
did  not  have  the  selling  of  it.  I  was  doing  busi- 
ness with  these  people,  and  I  wanted  everything 
pleasant,  and  I  did  all  I  could  to  get  it  sold, 
and  that  was  all  I  conld  do.  I  had  a  right  to 
say  when  it  could  be  sold,  but  I  had  no  way  to 
get  it  up.  I  could  have  taken  the  tobacco  from 
their  warehouse,  but  to  do  this  I  would  have 
had  to  pay  tiiem  back  their  money  and  ware- 
house fees,  and  I  was  not  able  to  do  this." 

On  bis  cross-examination  he  admitted  that 
on  September  26,  1912,  be  wrote  the  ware- 
bouse  company  and  proposed  that  they  take 
all  of  his  tobacco  then  in  the  warehouse  In 
satisfaction  of  his  Indebtedness,  which  prop- 
osition was  rejected  by  the  company.  Asked 
why  he  did  not,  in  his  letter  of  September  26, 
1912,  in  whi<3i  be  offered  to  surrender  this 
tobacco  in  settlement  of  his  account,  make 
some  complaint  about  the  loss  he  bad  sus- 
tained on  account  of  the  failure  to  put  his 
tobacco  up  in  the  spring  of  1912,  he  said: 

"I  wanted  to  get  the  thing  wound  up  in  a 
pleasant,  good-humored  way,  as  I  bad  always 
gotten  on  all  right  with  these  fellows.  If  I  had 
said  to  Mr.  Bernard,  the  president  of  the  com- 
pany, or  Mr.  True,  'You  fellows  have  acted 
wrong  with  me,'  there  would  have  been  no 
chance  of  a  settlement,  and  what  I  wanted  was 
to  settle  up." 

It  also  appears  that  in  September,  1913, 
he  again  wrote  the  warehouse  company,  pro- 
posing to  surrender  his  tobacco  in  settlement 
of  his  Indebtedness,  but  that  the  warehouse 
company  again  wrote  him  that  It  could  not 
accept  his  proposition.  In  September,  1913, 
Bernard,  the  president,  wrote  him  a  letter 
in  which  he  said,  among  other  things: 

"You  have  had  control  of  the  selling  of  your 
tobacco  and  the  prices  at  which  you  are  willing 
to  make  sales,  and  we  have  made  every  effort 
possible  to  effect  sales  to  meet  your  views." 

It  also  appears  that  on  September  30,  1013. ' 
Lee  wrote  a  letter  in  which  he  said  he  hod 
received  the  letter  declining  to  accept  his 
proposition  of  settlement,  and  also  telling 
him  that  his  tobacco  ought  to  be  sold,  and  In 
this  letter  Lee  said,  "Go  ahead  and  sell  it  as 
you  think  best."  Asked  again  why  he  did 
not  make  some  complaint  in  the  fall  of  1913, 
or  previous  to  that  time,  of  the  refusal  of 
the  company  to  offer  his  tobacco  for  sale 
when  he  ordered  it  up,  he  again  said  that  he 
hoped  to  be  able  to  make  a  settlement,  and 
for  that  reason  did  not  want  to  get  up  any 
disagreement. 

During  1911,  1912,  and  1913  a  great  many 
letters  were  written  by  the  warehouse  com- 
pany to  Lee,  advising  him  of  the  condition  of 
the  market  and  cautioning  him  to  be  careful 
in  making  purchases.     There  were   also   a 
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Domber  of  letters  written  by  Lee  during  this 
time  on  the  subject  of  the  tobacco  market 
and  his  dealings  with  the  company.  But  in 
no  one  of  these  numerous  letters  is  there 
found  any  Intimation  on  the  part  of  Lee  that 
he  had  any  fault  to  find  with  the  warehouse 
company  on  account  of  its  failure  or  refusal 
to  put  up  his  tobacco  at  any  time  when  he 
ordered  It  put  up,  or  that  the  warehouse  com- 
pany at  any  time  departed  from  bis  Instruc- 
tions. Nor  does  it  appear  that  Lee,  at  any 
time  during  1911,  1912,  or  1913,  made  any 
personal  complaint  indicating  that  he  was 
dissatisfied  with  the  manner  in  which  the 
warehouse  company  ofTered  his  tobacco  for 
sale,  or  that  he  had  any  complaint  against 
the  company  growing  out  of  its  failure  to 
put  Ills  tobacco  on  the  market  when,  as  he 
claims,  he  ordered  it  sold.  It  also  appears 
tbat  Lee  was  notified  promptly  each  time  a 
sale  of  nis  tobacco  was  made,  and  furnished 
with  a  statement  showing  the  price  at  which 
it  was  sold. 

J.  W.  Wells,  a  witness  for  Lee,  was  asked 
U  he  heard  a  oonversation  in  February,  1912, 
between  Lee  and  True,  and  in  response  he 
said: 

•1  heard  Mr.  True  tell  Judge  Lee  that,  if 
his  tobacco  continued  to  sell  like  it  was  selling, 
it  would  make  tiim  between  $10,000  and  $8,- 
000." 

Tills  witness  also  said  he  did  not  hear  Lee 
order  his  tobacco  to  be  sold,  but  that  Lee 
told  him  that: 

"He  tried  to  order  it  op,  and  they  told  him 
they  could  not  put  it  up ;  that  ia  what  he  told 
me." 

There  was  some  other  evidence  on  behalf 
of  Lee  tending  to  show  that  the  grades  of 
tobacco  owned  by  Lee  were  bringing  good 
prices  in  the  winter  and  spring  of  1911-12 
and  1912-13.  True,  when  asked  about  the  di- 
rections liCe  testified  he  gave  in  February, 
1912,  to  put  his  tobacco  up  and  sell  it,  said 
that  he  always  sold  the  tobacco  when  order- 
ed to  do  so  by  Lee,  and  that  if  he  had  direct- 
ed Mm  to  sell  all  of  it  he  could  have  done  so, 
although  there  may  liave  been  an  occasional 
day  when,  on  account  of  other  orders,  Lee's 
tobacco  could  not  be  offered.  It  further  ap- 
pears from  his  testimony  that  in  January, 
February,  and  March,  1013,  316  hogsheads  of 
l<ee's  tobacco  were  sold,  and  that  at  no  time, 
except  an  occasional  day,  was  there  any  de- 
parture from  Lee's  Instructions,  or  any  rea- 
son why  there  should  tiave  been. 

To  sum  up  the  matter,  the  substance  of  the 
evidence  on  behalf  of  Lee,  which  consists 
entirely  of  his  own  statements,  is  to  the  ef- 
fect that  In  February,  1912,  tobacco  was 
bringing  good  prices  and  he  ordered  the 
warehouse  company  to  sell  his  holdings,  but 
it  foiled  and  refused  to  do  so,  and  that  again 
in  the  winter  of  1912-13,  when  tobacco  was 
selling  well,  he  ordered  it  to  sell  what  he  had, 
but  it  again  felled  and  refused  to  do  so,  and 
as  a  result  df  its  failure  to  put  his  tobacco 
on  tlie  market  when  be  ordered  It  sold  he 


sustained  a  loss  of  some  $10,000,  perhaps 
more ;  while  the  evidence  for  the  warehouse 
company  is  to  the  effect  that  it  always  of- 
fered it  for  sale  when  he  ordered  it  sold,  and 
could  have  sold  It  in  the  winter  of  1911-1912 
or  1912-13  if  he  had  directed  it  sold,  but  he 
did  not  give  such  directions. 

The  evidence  for  the  warehouse  comi)any, 
which  consists  largely  of  letters  written  by 
it  to  Lee  and  by  Lee  to  It,  further  shows  very 
clearly  that  it  did  not  disobey  his  instruo- 
tlona  in  reference  to  selling  this  tobacco,  or 
at  any  time  fail  or  refuse  to  put  liis  tobacco 
on  the  market,  except  perhaps  for  an  occa- 
sional day  when  conditions  were  such  that  it 
could  not  be  offered.  These  letters  further 
show  that  the  warehouse  company  was  at  all 
times  ready,  wUling,  and  able  to  comply  with 
any  request  made  by  Lee  in  respect  to  offer- 
ing his  tobacco  for  sale;  that  it  recognized 
fully  his  right  to  control  the  sale  of  this  to- 
bacco, and  had  no  disposition  to  interfere 
with  its  sale  or  prevent  lilm  from  selling  it 
when  he  wanted  it  sold.  The  record  further 
shows,  virtually  without  dispute,  that  tlie 
warehouse  company  was  anxious  to  have  the 
transaction  closed  out  on  account  of  the 
large  amount  of  money  it  tiad  invested  in 
the  tobacco  and  the  prevailing  conditions, 
which  seemed  to  indicate  that  there  might 
be  a  loss  in  tlxe  sale  of  the  tobacco. 

It  is  further  an  undiluted  fact  in  the  rec- 
'ord  that  Lee  did  not,  until  after  all  of  his 
tobacco  had  been  sold,  and  perhaps  not  until 
this  suit  was  brought,  at  any  time  or  in  any 
manner  express  dissatisfaction  with  the  way 
in  which  the  warehouse  company  handled  his 
tobacco,  or  make  any  complaint  tiiat  it  failed 
or  refused  to  offer  his  tobacco  for  sale  when 
he  ordered  it  sold.  It  is  also  an  admitted 
fact  that  almost  every  week  from  December, 
1910,  until  the  tobacco  was  all  sold,  the  ware- 
house company  wrote  him  a  letter,  advising 
him  of  the  condition  of  the  market,  and  tell- 
ing him  bow  much  of  his  tobacco  had  been 
sold,  and  at  what  price.  During  this  time 
Lee  was  also  frequently  in  Louisville  about 
the  warehouse,  and  also  wrote  the  warehouse 
company  many  letters  in  connection  with  this 
tobacco  business;  but  in  no  one  of  the  let- 
ters is  there  any  intimation  that  he  was  not 
entirely  satisfied  with  the  manner  in  whicii 
the  warehouse  company  managed  his  tobacco, 
although  of  course  he  knew,  according  to  his 
evidence,  tnat  in  February  and  Marcli,  1912, 
it  had  failed  and  refused  to  comply  with  his 
directions  and  had  subjected  him  to  a  loss  of 
several  thousand  dollars.  He  also  knew,  ear- 
ly in  the  spring  of  1913,  that  the  directions 
he  says  be  gave  in  the  winter  of  1912  to  of- 
fer his  tobacco  for  sale  had  l>een  disobeyed, 
and  he  also  knew  at  this  time  approximately 
at  least  what  loss  he  had  sustained  by  rea- 
son of  the  failure  to  obey  Ills  directions. 

We  are  therefore  of  the  opinion,  after  read- 
ing carefully  the  record,  that  the  verdict  of 
the  Jury  on  the  only  issue  submitted  wa» 
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ttagnatOj  against  the  erfdenoe,  and  for  this 
reason  tbe  Jnigtaent  abonld  be  set  aside  and 
a  new  trial  granted. 

[2-t]  It  Is,  however.  Insisted  on  behalf  of 
tbe  waretaonse  comiiany  that  its  motion  for  a 
directed  verdict  in  its  favor  should  have  been 
snstalned.  This  Insistence  Is  pnt  npon  the 
gronnd  that,  if  It  shonld  be  assumed  that  the 
warehonse  company  failed  and  refnsed  to  of- 
fer for  sale  the  tobacco  when  it  was  ordered 
to  be  sold  by  Lee,  he  adopted  and  ratified  this 
refusal  by  his  acts  and  conduct  after  he  had 
full  knowledge  of  the  refusal  to  obey  his  in- 
stmctions  and  the  extent  of  the  loss  he  bad 
sustained  In  consequence  thereof,  and  was 
therefore  estopped  to  defeat  a  recovery  of 
the  amount  due  on  the  plte  that  he  had  been 
damaged  by  the  departure  from  his  instruc- 
tions. Tbete  is  no  dlspnte  about  the  propo- 
sition that,  U  tbe  principal  sustains  loss  on 
account  of  the  faOnre  c*  refusal  of  the  fac- 
tor to  obey  his  instructions,  the  factor  Is  lia- 
ble to  the  principal  for  the  damage  he  has 
suffered  by  reason  of  the  departure  from  his 
Instructions,  unless  the  principal  by  his  sub- 
sequent course  of  conduct,  after  having  full 
knowledge  of  all  the  circumstances  connected 
with  the  transaction,  puts  himself  In  the  atti- 
tude of  ratifying  or  approving  what  his  fac- 
tor did.  If  he  does  this,  be  cannot  recover 
damages  on  account  of  tbe  factor's  departure 
from  bis  Instructions.  If  the  factor  violates 
or  disobeys  tbe  instructions  of  his  principal; 
whereby  the  principal  sustains  loss,  the  prin- 
cipal, if  he  has  knowledge  of  the  violation  of 
or  departure  from  his  orders,  and  the  extent 
of  the  loss  he  has  sustained  thereby,  and  de- 
sires to  bold  the  factor  responsible,  must 
within  a  reasonable  time  thereafter  make 
complaint  to  tbe  factor  and  disaffirm  or  dis- 
approve of  his  acts  In  such  manner  or  way 
as  to  reasonably  apprise  him  that  be  wlU 
look  to  him  for  Indemnity.  And  If  the  prin- 
cipal, after  being  In  full  possession  of  all  the 
facts  relating  to  the  unauthorized  acts  of  the 
factor  and  the  extent  of  the  Iobs  he  has  sus- 
tained, falls  to  diaafflrm  or  disapprove  the 
acts  of  the  factor  within  a  reasonable  time, 
or  falls  to  notify  him  that  he  expects  to 
bold  him  responsible  for  the  loss  sustained, 
he  will  be  deemed  to  have  waived  his  right  to 
recover  indemnity  or  damages,  and  especially 
is  this  true  when  tbe  dealings  between  the 
principal  and  tbe  factor  subsequent  to  the 
time  the  principal  had  knowledge  of  the  vio- 
lation of  his  orders  and  the  loss  he  had  sus- 
tained are  of  such  a  nature  as  to  show  that 
tbe  principal  ratified  or  approved  the  conduct 
of  the  factor.  Thus  It  was  said  in  Graves, 
Headley  &  Co.  v.  C!ord,  44  S.  W.  665,  19  Ky. 
Law  Rep.  1893,  which  was  a  case  very  much 
like  this: 

"It  is  a  well-established  rule  of  law  that  a 
principal  must,  within  a  reasonable  time,  elect 
to  approve  or  disapprove  the  unauthorized  act 
of  an  agent,  of  which  he  has  been  informed.  He 
cannot  remain  silent  and  await  the  vicissitudes 
.of  a  fluctuating  market,  and  if  prices  rise  dis- 


affirm and  dafan  the  difference,  or  decline  to 
acquiesce  in  the  same.  If  a  oommission  mer- 
chant is  under  ordos  to  bcdd  for  a  better  mar- 
ket, the  principal  takes  tbe  risk  of  a  decline, 
and  he  cannot,  where  instructions  have  been 
disobeyed,  receive  tbe  mone^  and  silently  await 
and  watch  the  market,  and,  if  the  price  advances, 
claim  the  difference.  One  who,  with  full  knowl- 
edge, accepts  the  proceeds  of  an  nnantborized 
sale  of  his  property  is  estopped  to  dispute  the 
vaUdity  of  the  sale." 

To  tbe  same  i^ect  are  Comer  t.  Way,  107 
Ala.  300,  19  South.  906,  54  Am.  St  Sep.  03 ; 
Meyer  t.  Morgan,  51  Mls&  21.  24  Am.  R^k. 
617. 

In  BoUng  Case  Law,  voL  U,  page  764,  It  Is 
said: 

"As  in  other  cases  involving  the  relation  of 
principal  and  agent,  the  unauthorized  acts  of 
a  factor  in  dealing  with  the  property  of  hiB 
principal  may  be  expressly  or  impliedly  ratified 
by  the  principal.  •  •  *  The  ratification  by 
the  principal  of  tbe  agent's  acts  or  omissions, 
in  order  to  be  binding,  must,  however,  be  made 
with  full  knowledge  ti  the  facts." 

In  12  A.  &  E.  TSaey.  ot  Law,  page  6B8,  Ota 
rule  is  thus  stated: 

"Where  a  principal  is  notified  by  his  factor  of 
a  departure  from  his  instmctionsj  be  should, 
within  a  reasonable  time,  express  his  disapprov- 
al of  such  departure ;  otherwise,  he  will  be  held 
to  have  ratified  or  waived  it." 

To  the  same  effect  is  19  Gyc.  142. 

[I,  7]  Although  the  evidence  on  the  sub- 
ject that  Lee  did  ratify  and  approve  the  de- 
parture from  his  instructions,  if  there  wan 
any  departure,  is  very  convincing,  yet  we  do 
not  think  the  principle  relied  cm  by  counsel 
In  their  brief  is  available  on  the  record  be- 
fore us,  because  we  do  not  find  that  it  was 
made  an  issue  in  the  pleadings.  This  de- 
fense comes  in  the  nature  of  an  estoppel,  and 
should  have  been  set  up  In  the  reply,  which, 
under  section  98  of  the  Code,  may  contain 
"a  statement  of  facts  which  constitute  an 
estoppel  against,  or  avoidance  of,  a  set  off, 
counterclaim  or  defense  stated  in  the'  an- 
swer." As  it  Is,  the  only  matter  contained 
in  tbe  reply  was  a  traverse,  and  under  a 
traverse  defenses  by  way  of  estoppel  cannot 
be  relied  on.  Under  the  pleadings  as  made 
up  Lee  was  only  required,  in  making  out  his 
case,  to  show  the  departure  from  his  Instmo- 
tlons  and  the  damage  he  sustained  In  conse- 
quence thereof.  It  was  not  necessary  that 
he  should  have  produced  any  evidence  show- 
ing that  after  the  departure  from  his  or- 
ders and  resulting  damages  he  disapproved 
or  disaffirmed  what  the  warehouse  company 
did.  If  the  defense  of  estoppel,  based  on  the 
acts  and  conduct  of  Lee  showing  his  affirm- 
ance of  the  course  of  conduct  pursued  by  the 
warehouse  company,  had  been  made  a  dis- 
tinct issue  In  the  case,  possibly  he  might 
have  succeeded  In  avoiding  Its  effect  by  satis- 
factory explanations.  B^aris  t.  Dunn,  7  Bush, 
276 ;  BJxcelslor  Coal  Mining  Company  ▼.  Vir- 
ginia Iron  &  Coal  Co.,  66  S.  W.  373,  23  Ky. 
Law  R^.  1834;  Hilton  T.  Colvln,  78  S.  W. 
890,  26  Ky.  Law  Rep.  1808;  Broddng  ▼. 
O'Bryan,  129  Ky.  643,  112  S.  W.  6S1;  Pern- 
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b«rtan  t.  Price  &  TM^Ie  Piano  Co.,  144  Ky. 
51S.  13©  S.  W.  742;  Bracket  v.  Modem  Broth- 
erhood of  Amertea.  154  Ky.  340,  107  S.  W. 
690.  45  L.  R.  A.  (N.  S.)  1144. 

On  a  return  of  the  case,  howeyer,  the 
warehouse  company  may  file  an  amended 
reply,  setting  up  the  defense  of  estc^pel,  and 
Lee  may  also  set  up  by  'way  of  amendment 
any  other  matter  he  desiies  to  rely  on. 

Wherefore  the  Judgment  Is  reversed,  with 
dlrectlona  for  a  new  trial  in  conformity  with 
this  opinion. 


BOGGS  V.  COMMONWBAIiTH. 

(Court  of  Appeals  of  Keotucky.    Nor.  16, 191&) 

ItrtoxiOATUta  Liquobs  «=>146(6)  —  Illegal 
"Sale"  —  Rgtusniro  Liquob  Made  rsoM 
APFLia  Furnished. 
A  distiller,  contracting  with  the  owner  of 
apples,  not  a  wholesale  dealer  nor  licensed  deal- 
er  in    liquors,   to  deliver  to  him  half  of   the 
brandy  made  from  his  apples  In  return  for  such 
apples,  each  {larty  to  pay  the  internal  revenue 
license  on  his  half  of  the  brandy,  does  not,  by 
carrying  out  such  contract,  keeping  the  apples 
and    brandy    separate   from   his   own,   make  a 
"sale"   of  intoxicating  liquors,  in  violation  of 
the  local  option  law. 

[Ed.  Kote.— For  other  eases,  see  Intoxicating 
liqaors.  Cent.  Dig.  f  100;   Dee.  Dig.  «=3l46(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sale.] 

Appeal  from  Circuit  Court,  Sdauoa, 
County. 

High  L.  Boggs  was  convicted  of  selling  In- 
toxicating liquor  in  violation  of  the  local 
opUoa  law,  and  appeals.  Beversed  and  re- 
manded. 

John  W.  Wheeler,  of  Palntsville,  for  ap- 
pellant. M.  M.  Logan,  Atty.  Gen.,  and  D.  O. 
Hyatt,  Asst  Atty.  Gen.,  for  the  Common- 
wealtli. 

OliAT,  G.  High  L.  Bogga  was  convicted 
of  tbe  otTense  of  selling  Intoxicating  liquor 
in  violatlmi  of  the  local  option  law,  and  bis 
punlslunent  fixed  at  a  fine  of  $60.  He  ap- 
peals. 

Xtie  only  question  presented  is  whether 
or  not  the  facts  show  a  sale  within  the  mean- 
ing of  the  statute.  It  appears  from  the  evi- 
dence that  the  prosecuting  witness,  Ernest 
Jayne,  entered  into  an  arrangement  with 
the  appellant,  Boggs,  who  is  a  licensed  dis- 
tiller, by  which  Jayne  was  to  deliver  to  Boggs 
a  qtuuitity  of  apples  out  of  which  Boggs  was 
to  make  brandy.  Boggs  was  to  keep  one  half 
of  tbe  brandy  for  his  services  in  distilling 
the  apples,  and  deliver  to  Jayne  the  other 
half  of  the  brandy.  Each  party  was  to  pay 
the  Internal  revenue  Ucense  on  his  half  of 
the  Intmdy.  It  further  appears  that  in  carry- 
ing oat  this  arrangement  the  apples  which 
Jayne  delivered  to  Boggs  were  put  In  sepa- 
rate tubs  and  were  separately  distilled,  and  at 
no  time  were  tbey  mixed  with  apples  belong- 


ing to  Boggs  or  to  other  persons.  On  tbe 
contrary,  the  brandy  that  was  actually  di- 
vided between  the  parties  was  the  product 
of  the  apples  furnished  by  Jayne.  In  carry- 
ing out  this  agreement  Jayne  received  between 
19  and  20  gallons  of  brandy,  and  paid  to 
Boggs,  who  was  responsible  therefor,  his 
part  of  the  internal  revenue  license.  Jayne 
was  neither  a  wholesale  dealer  nor  a  licensed 
retail  dealer. 

In  addition  to  other  Instructions,  the  court 
Instructed  the  Jury  as  follows: 

"An  arrangement  m  agreement  between  the 
prosecuting  witness,  Jayne.  and  the  defendant, 
Boggs,  by  which  Jayne  delivered  to  defendant 
an  amount  or  quantity  of  apples  which  were 
distilled  into  brandy,  and  one-half  of  said  bran- 
dy beinp  delivered  to  Jayne  by  the  defendant 
in  consideration  of  said  apples,  constitutes  a 
sale  of  liquor." 

It  is  well  settled  that  the  transfer  of  liq- 
uor to  another,  in  consideration  of  any  ar- 
ticle of  value  or  of  services  to  be  performed 
by  the  transferee,  constitutes  a  sale  within 
the  meaning  of  the  statute.  Therefore,  if 
this  were  a  case  where  Jayne  merely  ex- 
changed his  apples  for  brandy  belonging  to 
Boggs,  there  can  be  no  doubt  that  the  trans- 
action would  have  been  a  sale,  and  that 
Boggs  would  have  violated  the  local  option 
law.  Commonwealth  v.  Davis,  12  Bush,  240 ; 
Friedman  v.  Commonwealth,  83  S.  W.  1040, 
26  Ky.  Law  Hep.  1276 ;  Commonwealth  v. 
Clark,  14  Gray  (Mass.)  S67;  Barnes  v.  State 
(Tez.  Cr.  R.)  S8  S.  W.  806 ;  Stanley  v.  State, 
43  Tez.  Cr.  R.  270,  64  S.  W.  1051. 

8n(!h  a  case,  however,  is  not  presented  by 
the  record.  Here  the  prosecuting  witness 
furnished  a  quantity  of  apples  to  be  manu- 
factured into  brandy.  Boggs  was  to  hare 
half  of  the  brandy  for  his  services.  The 
brandy  which  the  prosecuting  witness  receiv- 
ed was  the  product  of  his  own  apples.  The 
case  Is  not  unlike  that  of  a  farmer  furnish- 
ing a  particular  quantity  of  wheat  to  a  miller 
to  be  manufactured  into  flour,  the  miller  to 
retain  a  certain  portion  of  the  flour  for  his 
services.  Clearly  the  miller,  in  returning  to 
the  farmer  his  portion  of  the  flour  manufac- 
tured from  the  particular  wheat  furnished 
by  the  farmer,  cannot  be  said  to  have  sold 
the  flour  to  the  farmer.  In  the  case  under 
consideration  the  apples  belonged  to  Jayne. 
His  half  of  tbe  brandy  also  belonged  to  him. 
In  this  portion  of  the  brandy  Boggs  had  no 
interest  whatever.  In  delivering  to  Jayne 
his  half  of  the  brandy,  Boggs  merely  returned 
to  Jayne  the  latter's  pr(^perty.  In  a  case  In- 
volving facts  identical  with  those  above  set 
out,  the  Supreme  Court  of  Alabama  held  that 
the  distiller  was  not  guilty  of  selling,  giving, 
or  otherwise  disposing  of  the  brandy  to  the 
party  who  furnished  the  apples.  Maxwell  v. 
State,  120  Ala.  375,  26  South.  235.  With  this 
conclusion  we  agree. 

It  follows  that  the  trial  court  not  only 
erred  in  giving  the  Instruction  above  referred 
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to,  bat  In  refnednK  the  peremptory  asked  for 
by  the  defendant.  This  conclusion  is  based 
on  the  facts  before  ua.  If,  upon  another 
trial,  however,  there  be  evidence  tending  to 
show  that  Boggs  merely  exchanged  his  own 
brandy  for  Jayne's  apples,  the  case  should 
go  to  the  jury. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


WESTERN    UNION    TELEGRAPH    CO.    ▼. 

BAKER. 
(Court  of  Appeals  of  Kentucky.    Nov.  16, 1916.) 

1.  Teleorafhb  and  Telephones  4=>37^), 
66(1)— Failure  to  Tbanbmit  MBsaAOES— Li- 
ABiuTT— Evidence. 

There  could  be  no  recovery  for  alleged  neg- 
ligent failure  to  transmit  message  apprising  ad- 
dressee of  his  mother's  death,  where,  had  it  been 
transmitted,  it  could  not  have  been  delivered 
to  him,  owing  to  his  absence  from  the  city ;  the 
burden  being  on  him  to  show  thai  it  could  have 
been  delivered  to  him  in  some  way. 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §S  29,  32,  61 ;  Dec. 
Dig.  «S=»37(3),  66a).] 

2.  TiLEGBAPHS  AHD  TELEPHONES  ^=>Q6{4) — 

FaILUBE  TO  Tbanbuit  Mebsaoes— Liabil- 

ITY- EVIDKNCaC. 

There  could  be  no  recovery  for  alleged  neg- 
ligent failure  to  deliver  message  apprising  ad- 
dressee of  his  mother's  death  and  burial  where, 
had  it  been  delivered,  he  could  not  have  reached 
the  place  of  the  funeral  in  time  for  the  funeral, 
but,  knowing  that  such  messa^  had  been  sent, 
he  waited  12  hour*  before  caUing  for  it,  and  by 
such  delay  failed  to  reach  the  place  of  burial 
until  just  l>efore  interment. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  S  63 ;  Dec.  Dig.  «=> 
6C(4).] 

Appeal  from  Circuit  Court,  Breathitt 
(Jounty. 

Action  by  D.  C.  Baker  against  the  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Richards  &  Harris,  of  Lonisvllle,  O.  H. 
Pollard  and  Chester  Gonrley,  both  of  Jack- 
son, and  A.  T.  Benedict,  of  New  York  City, 
for  appellant.  E.  C.  Hyden  and  McGulre  & 
McGuire,  all  of  Jackson,  for  appellee. 

SETTLE,  J.  The  appellee,  D.  O.  Baker, 
recovered  in  the  court  below  of  the  appellant. 
Western  Union  Telegraph  Company,  a  ver- 
dict and  judgment  for  |500  by  way  of  damag- 
es claimed"  on  account  of  Its  alleged  negli- 
gence in  failing  to  deliver  a  telegram  Inform- 
ing him  of  his  mother's  death  and  which.  If 
delivered  within  a  reasonable  time  would 
have  enabled  him,  as  further  alleged,  to  he 
present  at  her  funeral  and  burial.  Appel- 
lant's dissatisfaction  with  the  judgment  led 
to  the  present  appeal. 

It  appears  from  the  record  that  appellant's 
mother  died  in  Indianapolis,  Ind.,  July  19, 
1010,  and  that  her  remains  were  shipped  by 
rail  to  the  town  of  Berea,  Ky.,  where  they 


arrived  abont  noon,  July  20,  1910.  The  fun- 
eral occurred  at  2  p.  m.  on  the  20th  In 
Berea,  at  the  residence  of  ber  son  J.  K.  Bak- 
er, and  on  the  21st  of  July  the  remains  were 
carried  In  a  hearse  to  the  town  of  McKee, 
in  Jackson  county,  25  miles  from  Berea,  for 
burial.  The  burial  took  place  at  McKee  on 
the  21st,  about  or  just  before  dark.  On 
July  10th,  the  day  before  the  mother's  re- 
mains reached  Berea,  J.  K.  Baker,  her  son 
and  appellee's  brother,  filed  with  one  Bower, 
appellant's  operator  and  the  station  agent  of 
the  Louisville  &  Nashville  Railroad  Company 
at  Berea,  the  following  telegram  for  trans- 
mission to  appellee  at  bis  home  In  the  city 
ot  Jacksixi,  Breathitt  county:  "Come  to 
Berea  at  once  your  mother  Is  dead;"  As  ap- 
pellant does  not  own  or  operate  telegraph 
lines  between  Berea  and  Jackson,  this  mes- 
sage had  to  be  sent  from  Beret^  to  Lexington, 
and  from  that  city  over  a  line  of  the  Postal 
Telegraph  Company  to  Jackson.  Appellant's 
operator,  Bower,  testified  that  the  above 
message  was  not  received  by  him  until  6:12 
o'clock,  p.  m.  Jnly  19th;  that  he  turned  it 
over  to  the  assistant  dispatcher,  Stlckrod, 
by  whom  It  was  transmitted  to  Lexington, 
to  be  from  there  forwarded  to  Jackson.  J.  K. 
Baker,  the  senaer  of  this  telegram,  was  quite 
indefinite  as  to  the  time  of  Its  delivery  to 
Bower,  saying  In  one  part'  of  his  testimony 
that  he  was  of  the  belief  that  It  was  handed 
him  about  6  o'clock  p.  m.  and  later  between 
5  and  6.  It  appears,  however,  from  the  tes- 
timony of  J.  E.  Stivers,  then  and  now  the 
operator  of  the  Postal  Telegraph  Company 
at  Jackson,  that  the  above  message  was  never 
received  by  him  or  at  his  office,  and  also 
from  his  testimony,  as  well  as  that  of  the 
appellee,  that  the  telegram.  If  received  in 
due  course,  could  not  have  been  delivered  to 
the  latter,  because  he  was  not  in  Jackson 
after  6  o'clock  on  the  morning  of  July  19th 
until  after  the  22d  of  Jnly;  that  Is  to  say, 
appellee  left  Jackson  at  6  o'clock  a.  m.  July 
19th  as  a  brakeman  on  a  freight  train  for 
Lexington,  which  train  did  not  reach  Lexing- 
ton until  6  o'clock  p.  m.  of  that  day.  It 
further  appears  from  the  testimony  of  appel- 
lant's operator  Bower  and  Its  operator  at 
Lexington  that  by  a  custom  of  the  Postal 
Telegraph  Company,  its  office  at  Jackson 
was  opened  at  7  a.  m.  and  closed  at  6  o'clock 
p.  m.  each  day.  Consequently,  messages  at- 
tempted to  be  sent  to  that  office  after  6  p.  m. 
were  not  received,  or.  If  recetved,  not  dellrer- 
ed,  until  after  7  o'clock  the  following  morn- 
ing. 

While  appellee's  evldenoe  may  be  said  to 
conclusively  show  that  the  message  left  by 
J.  K.  Baker  with  appellant's  operator  at 
Berea  to  be  sent  appellee  was  never  received 
at  the  office  of  the  Postal  Telegraph  Com- 
pany at  Jackson,  It  nevertheless  falls  to  show 
that  if  delivered  at  the  Jackson  office,  it 
would  or  could  have  been  delivered  to  ap- 
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pellee  In  time  for  him  to  have  reached  Berea 
for  his  mother's  funeral.  Indeed,  It  appears 
tbat,  If  the  message  had  reached  Jackson 
and  appellee  had  been  at  his  home  there  on 
the  night  of  July  19th,  the  only  train  on 
which  he  could  have  gone  to  Berea  on  the 
20th  In  time  for  his  mother's  funeral  left  at 
7  a.  m.  that  day,  the  boar  for  opening  the 
Postal  Telegraph  office  at.  Jackson,  which 
would  not  have  allowed  the  delivery  to  blm 
of  the  message  In  time  for  him  to  take  the 
train. 

When  appellee  failed  to  reach  Berea  July 
20th  for  his  mother's  funeral,  his  brother, 
J.  K,  Baker,  again  saw  appellant's  agent, 
Bower,  informed  hhn  of  appellee's  nonarrlval, 
and  asked  him  If  he  would  not  make  another 
effort  to  find  blm.  This  was  at  1:54  o'- 
clock p.  m.  July  20th.  Bower  said  be  would 
do  so,  and  thereupon  sent  the  following 
telegram  to  P.  F.  Keshelmer,  the  Lexington 
&  Eastern  Hallway  Company's  master  of 
trains  at  Lexington: 

"Please  advise  Mr.  T>.  C.  Baker  who  is  either 
a  brakeman  or  conductor  on  your  road  that  his 
mother  died  in  Indianapolis.  Remains  reached 
Berea  today  and  will  leave  for  McKee  at  five 
o'clock  Thorsday  for  burial  Want  him  to  come 
to  Berea  t«Miight  Bequest  him  to  advise  if  com- 
ing." 

Keshelmer  was  out  of  Lexington  on  some 
one  of  the  Lexington  &  Ea&tern's  lines  when 
this  telegram  reached  bia  office  at  Lexing- 
ton. It  was,  how:ever,  received  by  a  clerk 
In  the  office,  who,  together  with  the  dispatch- 
er, in  the  absence  of  Keshelmer,  attempted 
to  ascertain  the  whereabouts  of  appellee,  who 
wa^  In  Lexington  the  whole  of  the  20th,  and 
give  htm  the  message,  but  they  were  unable 
to  find  him.  Keshelmer,  according  to  his  tes- 
timony, returned  to  -Lexington  between  six 
and  seven  o'clock  the  evening  of  the  20th, 
made  immediate  effort  to  locate  appellee, 
found  that  he  was  out  In  the  country  and 
that  the  persons  with  whom  be  was  taking 
dinner  had  no  telephone.  However,  he  said 
tbat  about  the  time  he  made  these  Inquiries, 
that  is  between  six  and  seven  o'clock,  p.  m., 
appellee  walked  into  his  office  and  Kes- 
helmer then  handed  him  the  telegram. 

In  grlving  bis  testimony  appellee  admitted 
that  he  was  in  or  about  the  dty  of  Lexington 
from  the  time  of  his  arrival  there  at  0  p.  m. 
on  the  19th  of  July  until  the  morning  of  the 
2l8t  of  July,  and  that  between  7  and  8 
o'clock  on  the  evening  of  the  20th  he  learn- 
ed from  one  Dan  Morris  of  the  receipt  at 
Kesheimer's  office  of  the  telegram  sent  by 
his  brother  on  the  afternoon  of  the  20th  for 
the  purpose  of  acquainting  him  with  the 
death  <tf  bis  mother  and  the  time  of  her 
burial.  Appellee  also  admitted  that  al- 
though informed  by  Morris  of  the  telegram 
betwem  7  and  8  o'clock  on  the  evening  of 
the  20th,  he  did  not  go  to  Kesheimer's  office 
to  get  it  until  C  o'clock  on  the  morning  of 
the  21st  of  July,  but  then  received  it,  and 
at  the  aame  time  obtained  from  Keshelmer 


a  pass  for  use  on  the  Lexington  ft  Eastern 
Railway  train  which  left  Lexington  at  7:05 
o'clock  a.  m.  July  21st.  After  seeing  Kes- 
helmer be  called  his  brother  up  over  the  tel- 
ephone and  informed  blm  when  he  would 
reach  Berea,  and  then  learned  that  his  moth- 
er's funeral  had  occurred  the  day  before, 
July  20tb,  and  tbat  her  remains  would  be 
taken  that  day  to  McKee  for  burial.  Appel- 
lee then  took  the  7K)5  Lexington  ft  Eastern 
train,  upon  which  he  reached  Berea  at  noon, 
where  he  obtained  a  horse  and  Immediately 
started  for  McKee.  About  five  miles  before 
rea<dilng  McKee  he  overtook  and  passed  the 
hearse  containing  the  remains  of  bis  mother. 
He  arrived  at  McKee  In  advance  of  the 
hearse  and  was  present  at  the  burial.  When 
the  hearse  reached  the  cemetery  the  coffin 
was  opened,  tbat  appellee  and  others  might 
have  an  opportunity  to  view  the  remains  of 
his  mother.  This  was  followed  by  a  prayer 
offered  by  a  lady  teacher  and  the  prayer  by 
the  interment. 

[1, 2]  In  our  opinion,  appellee^s  evidence 
fails  In  two  essential  particulars  to  show 
in  him  a  right  of  recovery  by  reason  of  any 
failure  on  the  part  of  appellant  to  transmit 
the  telegram  Intended  to  readi  him  at  Jack- 
stm:  First  He  rested  his  case  on  the  fact 
that  appellant  did  not  turn  over  the  telegram 
of  July  19th  to  the  Postal  Telegraph  Ck)m- 
pany  at  Lexington  for  transmission  and  de- 
livery to  him  at  Jackson.  This  fact  was  not 
satisfactorily  established  by  his  evidence. 
Second.  Uls  evidence  failed  to  show  tbat  If 
the  telegram  had  reached  Jackson  within  a 
reasonable  time,  it  would  or  could  have  been 
delivered  to  hUn.  It  appears  from  the  evi- 
dence that  he  was  not  at  Jackson  on  the  day 
or  night  of  the  19th,  or  on  the  day  of  the 
20th  of  July ;  that  on  the  18th  he  was  some- 
where on  a  freight  train  between  Jackson 
and  Lexington,  and  on  the  aoth  in  or  about 
Lexington,  and  that  his  whereabouts  was  not 
known  to  the  operator  of  the  Postal  Tele* 
graph  Company  at  Jackson.  It  will  not  do 
to  0(»ijecture  or  surmise  that  there  might 
have  been  some  means  employed  by  the  Jack- 
son operator  to  find  him.  There  must  have 
been  a  showing  that  there  was  a  reasonable 
certainty  or  probability  of  his  being  able  to 
do '80  If  the  telegram  had  readied  bis  office. 
No  such  showing  was  made,  and  in  the  ab- 
sence thereof  it  cannot  be  said  tbat  any  neg< 
ligence  on  the  part  of  appellant  with  respect 
to  the  sending  of  this  telegram  was  the  prox- 
imate cause  of  appellee's  failure  to  be  ap- 
prised of  bis  mother's  death)  or  of  his  fail- 
ure to  attend  her  funeral.  It  is  equally  clear 
that  if  the  telegram  to  the  Lexington  ft 
Eastern  Hallway  Company's  master  of  trains, 
transmitted  from  Berea  at  1:54  o'clock  July 
20tb,  had  been  received  by  appellee  In  the 
briefest  time  possible,  it  would  not  have  en- 
abled blm  to  get  to  Berea  in  time  to  be  pres- 
ent at  bis  mother's  funeral,  which  occurred 
that  afternoon  a  few  minutes  after  the  tel- 
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egram  was  sent,  bnt  he  might  have  gotten 
there  before  his  mother's  remains  left  Berea 
on  the  morning  of  the  21gt  for  HcKee,  and 
this  he  might  have  done  after  reeelTlng  in- 
formation of  the  telegram  on  the  night  of 
July  20th. 

Kesheimer,  Bower,  and  other  witnesses  for 
appellant  testified  that  an  east-bound  Chesa- 
peake &  Ohio  train  at  that  time  left  Lexing- 
ton at  8:40  p.  m.,  and  connected  at  Winches- 
ter with  a  Louisville  &  Nashville  train  for 
Knoxville,  which  passed  through  Berea  about 
11;20  or  11:40  at  night  and  invariably  stop- 
ped to  put  off  or  take  on  passengers.  Kes- 
heimer testified  that  when  appellee  came  to 
his  office  and  inqiuired  about  the  telegram 
sent  from  Berea  on  the  afternoon  of  the  20th, 
it  was  between  6  and  7  o'clock.  If  it  was 
not  later  than  7  o'clodt,  appellee  had  1 
hour  and  40  minutes  within  which  to  get 
ready  and  take  the  Chesapeake  &  Ohio 
train  leaving  Lexington  at  8:40  p.  m.,  which 
would  have  carried  him  to  Berea  by  11:20  or 
11:40  o'clock  that  night,  many  hours  before 
the  hearse  was  started  with  his  motlier's  re- 
mains from  Berea  to  McKee.  It  Is  true  that 
appellee  testified  that  he  did  not  go  to  Kes- 
beimer'a  office  on  the  night  of  July  20tb,  as 
testified  by  the  latter,  but  first  went  there  at 
6  o'clock  on  the  morning  of  the  21st,  when 
he  first  saw  the  telegram,  and  then  procured 
from  Kesheimer  free  transportation  over  the 
Lexington  &  Eastern  railway,  upon  which  he 
left  Lexington  at  7:05  o'clock  a.  m.  of  the 
21st  for  Berea.  If  it  be  conceded  that  appel- 
lee was  correct  In  the  statement  that  he  did 
not  go  to  Kesbeimer's  office  on  the  night  of 
the  20th,  but  on  the  morning  of  the  2l8t, 
before  taking  the  train  for  Berea,  there  still 
appears  In  the  record  his  admission  that  he 
learned  from  Dan  Morris,  between  7  and  8 
o'clock  on  the  night  of  the  20th,  of  Kesheim- 
er's  receipt  of  the  telegram  from  Berea  on 
the  afternoon  of  the  20th,  and  that  its  ob- 
ject was  to  advise  him  of  his  mother's  death 
and  also  the  time  of  her  funeral  and  burial, 
from  which  it  would  follow  that  he  had  40 
minutes  or  more  time  in  which  to  take  the 
Chesapeake  St  Ohio  train  that  would  have 
enabled  him  to  leave  Lexington  at  8:40,  go  to 
Winchester,  and  there  take  the  L.  &  N.  Knoz- 
vllle  train,  which  would  take  him  to  Berea 
at  11:20  or  11:40  that  night  It  is  not 
to  be  overlooked,  too,  that  appellee  ad- 
mits that  he  knew  that  the  time  of  departure 
of  the  Chesapeake  &  Ohio  train  was  8:40  that 
night.  From  this  uncontradicted  evidence 
with  reference  to  the  time  of  the  departure 
of  the  Chesapeake  &  Ohio  train  on  the  night 
of  the  20th  and  the  ability  of  appellee  to 
have  gone  thereon  from  Lexington  to  Win- 
chester and  from  the  latter  place  to  Berea 
by  11:20  or  11:40  that  night,  It  is  clear  that 


he  was  not  prevented  by  any  negligent  failure 
to  deliver  the  second  telegram  from  getting 
to  Berea  In  time  to  have  viewed  her  remains 
there,  and  to  have  accompanied  the  reatalus 
of  his  mother  to  McKee  for  burial 

It  is  useless  to  speculate  as  to  Iiow  much  of 
the  mental  suffering  experienced  by  appellee 
was  attributable  to  his  failure  to  be  present 
at  his  mother's  funeral,  or  what  part  of  sndi 
suffering  was  due  to  the  disagreeable  condi- 
tion in  which  he  saw  her  remains  at  the 
place  of  burial,  resulting  from  the  drive 
over  the  rough  roads  between  Berea  aud 
McKee,  of  which  he  might  have  been  relieved 
could  he  have  seen  the  body  before  it  left 
Berea.  Such  things,  however  painful  to  his 
feelings,  cannot  enter  Into  the  decision  of 
the  case,  because  in  no  way  chargeable  to 
any  negligence  on  the  part  of  appellant. 
Indeed,  it  seems  clear  from  the  evidence  that 
the  sole  cause  of  appellee's  failure  to  see  his 
mother's  remains  before  they  left  Berea  was 
his  failure  to  take  the  Chesapeake  &  Ohio 
train,  which  left  Lexington  at  8:40  oa  the 
night  of  July  20th,  which  would  have  carried 
him  to  Winchester  in  time  to  connect  there 
with  the  Knoxville  train  of  the  Louisville  & 
Nashville  Bailroad,  upon  which  he  would 
have  reached  Berea  at  11:20  Or  11:40  that 
night.  Appellee's  conduct  In  remaining  in 
Lexington  until  the  morning  of  July  21st  and 
then  taking  the  7:0S  Louisville  &  Nashville 
train  for  Berea  is  well  calculated  to  create  a 
suspiciou  that  his  purpose  was  to  obtain  the 
benefit  of  free  transportation  on  the  latter 
train,  which  he  could  not  have  secured  for 
the  Chesapeake  &  Ohio  train  upon  which,  he 
might  have  gone  on  the.  ni^t  of  the  20th. 
In  any  event,  it  was  his  negligence  in  failing 
to  take  the  Chesapeake  &  Ohio  train  that  pre- 
vented him  from  arriving  at  Berea  in  time  to 
see  Ills  mother's  remains  there  and  accom- 
pany them  to  McKee  for  burial. 

For  the  reasons  indicated,  appellant  was 
entitled  to  the  peremptory  instruction  for  a 
directed  verdict  In  its  behalf,  asked  by  It  at 
the  conclusion  of  all  the  evidence,  and  the 
refusal  of  such  Instruction  by  the  trial  court 
constitutes  reversible  error. 

In  view  of  the  above  conclusion,  it  Is  nn- 
necessary  to  discuss  the  objections  made  by 
appellant  to  the  Instructions  that  were  given 
by  the  court,  further  than  to  say  that  none 
of  them  should  have  been  given,  the  only  In- 
struction required  being,  as  previously  stated, 
one  directing  a  verdict  for  the  appellant. 

As  the  question  already  decided  is  the  ma- 
terial and  conclusive  one  in  the  case,  the  de- 
cision of  others  incidentally  presented  by 
counsel  is  deemed  unnecessary. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  ccmsistent  with  the  opinion. 
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HKOE  T.  BATTISTEB. 
(Coart  of  Appeals  of  Kentucky.    Not.  18, 1916.) 

Attobnbt   and   Cliknt  «s>S7— SnaPKnsiojf 

FBOM  Bab— Appeal— Scope. 
On  appeal  from  a  judgment  under  Ky.  St.  I 
104,  suspendinc  an  attorney  for  failure  to  pay 
monejB  due  hu  client  on  demand,  where  the 
question  is  purely  one  of  fact  whether  the  at^ 
tomey  violated  the  statute,  the  court  will  not 
interfere  with  the  finding  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
GUent.  Cent  Dig.  {S  81,  82;  Dec.  Dig.  «=>67; 
Appeal  and  Krror,  Cent.  Dig.  |  576.] 

Appeal  from  Circuit  Conrt,  Jefferson  Conn- 
ty.  Common  Pleas  Branch,  First  Division. 

Proceedings  by  S.  I.  I.  Battlstee  for  sus- 
pension of  William  A.  Reck  as  an  attorney 
at  law.  FrcHn  a  Judgment  of  suspension, 
Heck  appeals.    Affirmed. 

W.  A.  Heck,  of  LouisvUle,  In  pro.  per. 
Gamer  Clark,  of  Louisville,  for  api)ellee. 

CABBOLL,  J.  This  was  a  proceeding  un- 
der section  104  of  the  Kentucky  Statutes  to 
suspend  the  appellant,  an  attorney  at  law. 
from  practicing  his  profession  because  he 
wrongfully  failed  and  refused  on  demand  to 
pay  over  money  that  be  had  collected  for  his 
client. 

The  questions  in  the  case  are  purely  of 
fact,  and  we  are  not  disposed  to  interfere  with 
the  finding  of  the  Judge  of  the  lower  court 
<m  the  facts  that  the  appellant  violated  the 
statute  and  was  subject  to  the  penalty  there- 
for. The  facta  are  very  brief  and  very  aim- 
pie,  and  it  would  serve  no  useful  purpose  to 
set  them  out  here. 

Wherefore  the  Judgment  is  affirmed. 


LEXINGTON  ft  a  BT.  CO.  v.  STACY. 
(Court  of  Appeals  of  Kentucky.    Nov.  14, 1816.) 
L  Mastbb  ahd  Sbbtaut  «=:»217(21)— iNJtTBixa 

TO  SEBVANT— ASSTrUFTION  OF  RiSK. 

A  track  walker  who  knew  that  the  sides  and 
roof  of  a  tunnel  were  not  in  any  way  aupported 
and  that  loose  stone  and  dirt  fell  upon  the  track, 
and  that  it  might  fall  while  he  was  walking 
through  the  tunnel,  and  who  knew  and  fully  ap- 
^■boiated  the  dan^ar  connected  with;  going 
through  the  tunnel,  in  the  absence  of  any  assur- 
ance that  the  place  was  reasonably  safe  in  which 
to  work,  or  that  the  dangerous  condition  would 
be  remMied,  and  who  voluntarily  continued  in 
bis  employment,  assumed  the  risk  of  injury  from 
the  fall  of  slate  and  rock  in  the  tunnel. 

(Ed.  Note. — For  other  coses,  see  Master  and 
Servant,  Cent.  Dig.  |  589;  Dec.  Dig.  «==» 
217^1).] 

2.  Mastbb  and  Sbbvant  «s»222(^  —  Action 

FOB  Ilf  JtTBT— ASBtmPTION  OF  RISK— KnoWT- 
BDOC  OF  MaSTEB. 

In  such  case,  the  fact  that  plaintifTs  supe- 
rior bad  told  him  that  he  must  go  through  die 
tunnel  once  a  day  upon  penalty  of  losing  his 
Job  did  not  bring  the  case  within  the  class  of 
cases  where  a  servant  Is  relieved  from  the  as- 
sumption ot  risk  on  the  ground  of  dangers 
known   to  the  master   when   the   condition   Is 


known,  but  the  danger  is  not  aivreciated,  by 
the  servant. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant.  Cent  DUr.  |  648;  Dec  Dig.  «=9222(2).] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  F.  S.  Stacy  against  the  Lexing- 
ton ft  Eastern  Hallway  Company.  Judgment 
for  plaintUC,  and  defendant  app^ila,  B«- 
versed. 

Benjamin  D.  Warfleld  and  O.  H.  Moorman, 
both  of  Louisville,  S.  M.  Wilson,  of  Lexing- 
ton, and  Wootton  ft  Morgan,  of  Hazard,  for 
appellant  F.  J.  SIversole  and  Hogg  ft  John- 
son, both  of  Hazard,  John  C.  Elversole,  of 
BoonevUle,  H.  O.  Faulkner  and  W.  E.  Faulk- 
ner, both  of  BarbonrviUe,  and  John  B.  Ever- 
sole,  of  Hazard,  for  appeJlee. 

CLARKE,  J.  In  the  spring  of  1916  appel- 
lant was  engaged  in  building  an  extension 
of  its  railroad  line  from  Jackson  in  Breathitt 
county  to  McRoberta  in  Letcher  county,  Ky., 
and  liad  driven  the  tunnel  known  as  Hoskln's 
tunnel  in  Perry  county,  in  which  the  accident 
Involved  here  occurred,  and  had  completed 
its  railroad  bed  and  laid  rails  through  that 
tunnel  and  from  the  end  of  Mnnday's  tunnel 
to  Typo  station,  a  distance  of  about  eight 
miles,  and  this  section  was  connected  with 
and  formed  a  part  of  its  railroad  trackage, 
over  wliich  it  operated  freight  and  passenger 
trains  upon  regular  schedule  in  the  public 
service  from  and  after  May  26, 1916. 

About  the  time  this  service  tlurough  Hos- 
kln's tunnel  was  begun,  the  eight-mile  sec- 
tion referred  to  above  was  placed  under  the 
direct  charge  of  A  J.  Wooten,  a  section 
foreman,  and  appellee  was  employed  as  one 
of  the  gang  of  men  working  upon  this  sec- 
tion under  Wooten.  He  worked  as  a  section 
hand  in  keeping  this  eight  miles  of  track  in 
repair,  in  the  course  of  which  work  he  was 
occasionally  engaged  in  work  upon  the  track 
in  Hoskin's  tunnel  until  about  June  16,  1916, 
when  be  was  made  track  walker  for  this 
eight-mile  section,  in  which  capacity  it  was 
his  duty,  in  walking  the  eight  miles  of  track, 
to  walk  through  Hoskln's  tunnel  at  least 
once  eadi  day.  Including  Sunday,  for  the 
purpose  of  examining  the  track,  to  tighten 
any  loose  bolta,  drive  down  any  loose  spikes, 
and  to  remove  any  obstructioa  that  he  might 
find  upon  the  track,  for  the  performance  of 
which  duty  he  was  required  to  carry  a  large 
wrench  and  a  heavy  hammer. 

Appellee  had  lived  practically  all  of  bla 
life  about  midway  ot  this  section,  and  in 
walking  the  track  and  retnmlng  to  his  home 
it  was  necessary  for  him  to  walk  through 
Hoskln's  tunnel  twice  dally.  The  tunnel  had 
not  been  faced  with  timbers  or  with  concrete 
or  in  any  way,  but  the  loose  rock,  so  far  as 
could  be  done,  had  been  removed  by  appel- 
lant before  the  track  had  been  laid  through 
the  tunneL  Of  this  condition  of  the  tunnel 
appellee  knew,  and  in  walking  through  the 
tunnel  he  .had  frequently  found  slate,  rock. 
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and  dirt  ttat  had  fallen  upon  ttae  track  from 
the  roof  or  sides  of  the  tunnel,  which  he  had 
removed  from  the  track  and  reported  to  bis 
superior  Wooten.  Appellee  further  testifies, 
in  which  he  is  corroborated  by  Wooten,  that 
about  a  week  before  the  accident  occurred 
he  had  a  conversation  with  Wooten  with 
reference  to  the  falling  stone  and  dirt  from 
the  roof  of  the  tunnel  and  his  duties  In  go- 
ing through  the  tunnel;  that  in  that  conver- 
sation Wooten  told  him  that  the  road  super- 
visor, who  was  superior  to  both  Wooten  and 
aM>€llee,  had  told  him  he  had  been  Informed 
that  appellee  was  not  going  through  the 
tunnel,  bnt  was  going  around  It,  and  that  he 
had  instructed  Wooten  to  tell  appellee  that 
he  must  walk  the  track  through  the  tnnnel 
at  least  one  way  each  day,  and  that  U  he 
would  not  do  it  they  would  get  somebody  that 
would.  Appellee  admitted  that  upon  some 
trips  he  had  gone  around  rather  than  through 
the  tunnel,  but  promised  that  in  the  future 
he  would  walk  the  track  through  the  tunnel 
as  required,  although  he  expressed  to  Wooten 
some  apprehension  or  fear  that  it  was  dan- 
gerous to  do  so.  As  be  expressed  It,  he  felt 
"a  little  shaky"  about  going  through  the 
tunneL 

On  July  16th  as  be  was  walking  the  track 
through  the  tunnel  a  large  stone  and  some 
dirt  fell  from  the  roof  to  the  track  so  near 
to  the  place  where  appellee  was  at  the  time 
,  that  he  attempted  to  escape  injury  by  Jump- 
ing to  one  side,  and  in  so  doing  fell  and  re- 
ceived some  slight  Injury  to  one  of  hla  legs 
and  a  blow  upon  the  abdomen,  which  pro- 
duced a  hernia.  Upon  e  trial  of  this  ac- 
tion, which  was  brought  by  appellee  to  re- 
cover damages  for  these  Injuries,  a  Judgment 
resulted  In  his  favor  for  $2,000,  to  reverse 
which'  this  appeal  is  prosecuted. 

At  the  close  of  the  evidence  for  appellee, 
and  again  at  the  close  of  all  the  evidence, 
appellant  moved  for  a  peremptory  instruc- 
tion, which  motions  were  overruled  by  the 
court  That  the  court  erred  In  overruling 
these  motions  is  the  first  reason  for  reversal 
urged  upon  us. 

[1 , 2]  It  is  not  contended  by  counsel  for 
appellee  that  any  assurances  were  given  him 
tliat  the  tnnnel  was  a  safe  place  in  which 
to  work,  or  that  it  would  be  made  more  safe 
than  it  was,  but  it  Is  Insisted  that  the  com- 
mand of  Wooten  that  appellee  must  go 
through  the  tunnel  at  least  once  each  day 
upon  pain  of  losing  his  Job  brings  this  case 
within  that  class  where  an  employ^  is  re- 
lieved from  the  assumption  of  the  risk  of 
dangers  known  to  the  master,  when  the  con- 
dition is  known,  bnt  the  danger  is  not  ap- 
preciated by  the  servant.  This  contention 
was  adopted  by  the  trial  court,  and  the  case 
went  to  trial  upon  Instmctions  presenting 
that  rule  of  law.  We  are  unable  to  concur 
in  this  view  of  the  facts  here.  Appellee 
knew  as  well  as  appellant  that  the  sides  and 
roof  of  the  tunnel  were  not  supported  by 
timber  or  concrete,  or  in  any  way,  and  be 


not  only  knew  that  loose  stone  and  dirt 
might,  at  any  time,  fall  upon  the  track 
while  he  was  walking  through  the  tunnel, 
but  he  also  knew  that  stone  and  dirt  did  so 
fall  every  once  in  a  while,  and  be  bad,  upon 
nimaerous  occasions,  removed  same  from  the 
track;  that  he  knew  and  fully  appreciated 
every  danger  connected  with  his  work  as 
well  as,  if  not  better  than,  any  one  else  is 
attested  by  the  fact  testified  to  by  him  that 
he  bad  not  only  encountered  evidence  of 
this  danger,  but  had  expressed  ftears  abont 
his  safety  in  the  prosecution  of  his  work  as 
a  result  thereof,  and  to  escape  this  danger 
had,  upon  some  occasions,  gone  around  rath- 
er than  through  the  tunnel,  and  not  only 
did  appellee  know  and  appreciate  the  dangers 
incident  to  his  employment,  and  from  which 
the  accident  actually  befell  him,  but  he  does 
not  even  contend  that  the  master  gave  him 
assurance,  either  that  the  place  was  a  rea- 
sonably safe  place  In  which  to  work,  or  that 
the  dangerous  condition  would  be  remedied. 

This  case  is  clearly  distinguished  from 
the  class  of  cases  upon  which  appellee  at- 
tempts to  place  it  by  the  fact  that  in  each 
of  the  cases  cited  by  appellee  in  support  of 
his  contention  a  specific  act  was  ordered  to 
be  done  upon  a  certain  occasion,  and  the  ac- 
cident occurred  when  the  servant  was  obey- 
ing the  specific  order  of  the  master,  while 
here  the  thing  that  appellee  was  ordered  to 
do  be  was  informed  he  most  do  all  the  time; 
in  other  words,  that  whatever  risk  was  In- 
volved in  going  through  the  tunnel  was  an 
incident  of  his  employment,  and  must  be  in- 
curred by  appellee  in  the  iterformance  of  his 
regular  routine  work.  In  no  case  dted  by 
appellee,  or  of  which  we  have  knowledge, 
has  the  rule  ever  been  extended  so  as  to  in- 
clude such  a  case  as  this  one,  in  tact,  to  so 
extend  it  would  free  the  servant  from  the 
assumption  of  any  risk  from  a  dangerous  con- 
dition, known  to  be  such  by  both  the  master 
and  the  servant,  but  which  the  master  could 
not,  or  did  not  Intend  to  remove. 

The  principal  cases  cited  and  relied  upon 
by  appellee  are  Pullman  Co.  v.  Oeller,  128 
Ky.  72,  107  S.  W.  271,  82  Ky.  Law  Rep.  884. 
129  Am.  St  Rep.  295;  Long's  Adm'r  v.  L 
C.  R.  Co.,  113  Ky.  806,  68  S.  W.  1095,  24  Ky. 
Law  Rep.  667,  58  L.  R.  A.  237,  101  Am.  St 
Rep.  374;  Ross-Paris  Co.  v.  Brown,  121  Ky. 
822,  90  S.  W.  668,  28  Ky.  Law  Rep.  813.  In 
each  of  these  cases,  as  in  all  of  the  cases 
cited  for  appellee,  the  rule  contended  for  was 
applied  where  tiie  injury  resulted  in  the 
performance  of  a  specific  act  ordered  to  be 
done  by  the  master  at  a  particular  time. 
While  we  do  not  hold  the  rule  can  never  be 
applied  to  cover  more  than  a  specific  act 
that  is  its  nsual  application,  and  It  certainly 
Is  not  applicable  under  the  facts  here. 

The  facts  of  the  instant  case  clearly  bring 
It  within  the  general  rule  that  where  a 
business  is  of  a  hazardous  nature  and  the 
employe's  surroundings  are  not  free  from 
danger,    if    he,    with    full    knowledge    of 
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sacb  conditions  and  danger,  Toluntarlly  con- 
tlnnes  In  the  employment,  and  Injnry  resnlts, 
tbe  InJniT  la  held  to  be  the  result  of  an  as- 
sumed risk  rather  than  of  any  actionable 
negligence  on  the  part  of  the  master.  J.  M. 
Robinson,  Norton  &  Ck>.  v.  Legrande,  ISl 
Ky.  188,  151  S.  W.  383;  Breckinridge  ft 
Plneville  Syndicate  ▼.  Murphy,  38  S.  W.  700 ; 
Nicholas  y.  B.  H.  Abadle  C!o.,  124  S.  W.  325; 
Klrby  v.  HUteide  Coal  Co.,  106  S.  W.  278, 
and  many  other  cases. 

In  the  case  of  Wilson  t.  Chess  ft  Wymond 
Co.,  117  Ky.  667,  78  S.  W.  453,  26  Ky.  Law 
Sep.  1656,  this  court  said: 

"The  duty  of  the  master  to  furnish  a  safe,  or 
reasonably  safe,  place  in  which  tbe  laborer 
may  do  his  work  is  frequently  misunderstood  or 
misapplied.  In  the  first  place,  the  master  is  not 
required  to  furnish  an  absolutely  safe  place.  If 
tbe  work  is  in  and  of  itself  dangerous,  the  mas- 
ter does  not  insure  against  such  danger.  On  the 
contrary,  there  is  nothing  better  settled  than 
that  the  servant  assumes  the  ordinary  risks  and 
hazards  incident  to  tbe  character  of  his  work. 
Whatever  may  be  the  moral  obligation  resting 
npon  those  who  employ  people  in  hazardous 
work  to  furnish  them  the  safest  possible  means 
to  protect  them  from  injury,  the  law  does  not 
forbid  a  laborer's  undertaking  a  hazardous  em- 
ployment with  full  knowledge  of  its  dangers,  if 
he  wants  to.  If  be  does,  tbe  law  leaves  the  risk 
upon  him,  for  he  has  assumed  it." 

Tbe  evidence  having  shown  condnslTely 
tliat  tbe  danger  from  falling  slate,  etc,  In 
the  tnnnel  was  an  ordinary  hazard  of  appel- 
lee's employment,  and  that  he  knew  of  and 
realized  that  danger  as  well  as  any  one  else 
could  liave  known  it,  it  follows  the  motion 
for  a  peremptory  instruction  should  have 
been  snstatned. 

Wherefore  the  Judgment  is  teversed  for 
proceedings  consistent  herewith. 


SHABEB  V.  TUCK  «t  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  15, 1916w) 

1.  JuDOiCERT    ^=>7S6  —  Res   Adjudicata  — 
JtrnoxBNT  IK   Cbeditobs'    Suit  —  Effbot 

AGAIN  BT  WlFK. 

Where  a  widow  was  made  a  partv  to  a  cred- 
itors' suit  to  subject  to  her  deceased  husband's 
debts  a  tract  of  land  described  in  a  deed  to 
him,  and  no  question  of  boundary,  as  between 
her  land  and  her  husband's  esta'te  or  btis  cred- 
itors, was  presented  or  involved  and  her  title 
to  her  own  land  not  being  involved,  and,  after 
her  husband's  land  was  ordered  sold  to  pay 
debts,  one  of  the  calls  being  omitted  by  mistake 
from  the  judgment  and  the  commissioner's  deed 
a  proceeding  to  correct  the  judgment  and  the 
commissioner's  deed  was  had  to  make  them 
conform  to  the  description  of  the  petition,  the 
widow  was  not  precluded  from  asserting  title  to 
her  own  land,  even  if  included  in  the  purchaser's 
deed  as  corrected. 

(Ed.   Note.— For   other  cases,  see  Judgment, 
Cent  Dig.  ig  1264.  1265;   Dec.  Dig.  «=»736.] 

2.  ApPBAi,  ANn  Ebbob  4s>1106(4>— Disposi- 
tion—RBMANn  FOB  PUBTHBB  PBOOF. 

Where  tbe  case  was  tried  below  upon  an  in- 
correct theory,  and  the  evidence  directed  more 
particularly  to  an  immaterial  question,  the 
Court  of  Appeals  will  not  pronounce  final  judg- 
ment, but  will  remand  to  give  the  parties  op- 


portunity to  make  further  proof  on  the  decisive 
question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  TMx.  H  4382,  4393,  4307;  Dec 
Dig.  <e=»1106(4).T 

.  Appeal  from  Glrcott  Court,  Butler  County. 
Suit  by  F.  J.  Sharer  against  A.  H.  Tuck 
and  another.  From  a  judgment  dismissing 
the  petition  and  denying  injunction,  and  ad- 
judging that  defendant  Tuck  was  the  owner 
of  the  land  In  controversy,  plaintiff  appeahs. 
Judgment  reversed,  and  cause  remanded  for 
proceedings  consistent  witb  the  opinion. 

A.  Thatcher,  of  Morgantown,  W.  S.  Holmes, 
of  Rochester,  T.  B.  McGregor,  of  Frankfort, 
and  M.  H.  Thatcher,  of  Louisville,  for  ap- 
pellant W.  A.  Helm  and  N.  T.  Howard,  both 
of  Morgantown,  for  appellees. 

CLAT,  C.  Plaintiff,  F.  J.  Sharer,  brought 
this  suit  against  A.  H.  Tuck  and  W.  A.  New- 
ton to  enjoin  trespass  on  a  certain  tract  of 
land  In  Butler  county  and  to  recover  damages 
for  prior  trespass.  On  final  hearing,  plain- 
tiff's petition  was  dismissed  and  the  injunc- 
tion denied  and  the  defendant  Tuck  was  ad- 
judged to  be  the  owner  of  the  tract  In  con- 
troversy and  was  awarded  $75  damages  on 
his  counterclaim.    Plaintiff  appeals. 

Mrs.  F.  J.  Sharer  was  the  wife  of  H.  M. 
Sharer.  On  November  2,  1863,  E.  L.  Johnson 
and  wife,  by  deed  duly  recorded  In  the  Butler 
county  clerk's  office,  conveyed  to  F.  J.  Sharer 
and  her  children  tbe  following  described 
tract  of  land: 

"Beginning  on  a  black  gum  running  thence 
S.  20  E.  100  poles  to  a  white  oak;  tlieiice  N. 
70  E.  180  Doles  to  a  small  black  oak ;  thence 
N.  10  W.  37  poles  to  a  hickory  and  two  red 
oaks;  thence  N.  58  W.  180  to  a  black  oak, 
poplar  and  sweet  gum ;  thence  S.  20  W.  106 
poles  to  the  beginning,  containing  92  acres 
more  or  less." 

The  Johnsons  acquired  title  throtigb  tbe 
belis  of  Thomas  Carson,  deceased,  whose 
lands  were  inrtltloned  in  tbe  year  1828. 
Thomas  Carson  acquired  title  in  1816  from 
William  Forsythe,  who  patented  the  land. 
On  December  2,  1863,  Nancy  J.  Porter,  Paul- 
ina H.  Carson,  and  James  D.  Carson  convey- 
ed to  Henry  M.  Sharer,  husband  of  F.  J. 
Sharer,  136  acres  of  land  In  Butler  county, 
described  as  follows: 

"Beginning  at  a  white  oak,  H.  M.  Sharer's 
comer  in  his  02-acre  survey,  thence  8.  60  E. 
220  poles  to  a  post  oak,  one  of  the  original 
corners  to  the  survey ;  thence  N.  30  E.  100  poles 
to  two  small  black  oaks  near  the  old  Morgan- 
town  road;  thence  N.  39  W.  116  poles  to  a 
dogwood,  black  oak  and  hickory  in  a  hollow; 
thence  S.  70  W.  186  poles  to  the  beginning." 

In  tbe  year  1880,  J.  D.  Render,  as  adminis- 
trator with  tbe  will  annexed  of  J.  R.  Larue, 
brought  suit  In  the  Butler  circuit  court 
against  Francis  J.  Sharer,  widow,  and  James 
E.  Sharer  and  others,  children  of  H.  M. 
Sharer,  deceased,  to  subject  tbe  136  acres  of 
land  aforesaid  to  tbe  payment  of  a  debt  in 
favor  of  the  estate  of  J.  B.  Larue.    Tbe  land 
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was  sold,  and  W.  A.  Newton  became  tbe  pur- 
chaser. The  sale  was  conflrmed  and  a  deed 
made  by  tbe  commissioner  to  Newton  on 
April  14,  1892.  From  both  the  Judgment 
and  the  deed  made  by  the  commissioner  the 
third  call,  "thence  N.  89  W.  116  poles  to  a 
dogwood,  black  oak,  and  hickory,"  was  omit- 
ted. In  the  year  1907  the  purchaser  Newton 
moved  to  reinstate  the  case  on  the  docket  for 
the  purpose  of  correcting  the  error  in  the 
Judgment  so  as  to  ccHiform  with  the  descrip- 
tion of  the  land  set  out  in  the  petition  by  in- 
serting the  above  calL  The  judgment  waa 
corrected  and  the  commissioner  directed  to 
make  deed  to  the  purchaser  in  conformity 
with  the  corrected  Judgment  To  this  order 
J.  EI.  Sharer,  son  of  F.  J.  Sharer,  excepted. 
Thereafter  deed  was  made  in  conformity  with 
tlie  order. 

After  dwying  the  title  of  plalntifl,  de- 
fendant asserted  title  to  a  small  portion  of 
land  covered  by  an  alleged  lap  between  his 
and  plaintiff's  deeds.  He  further  alleged 
that  as  plaintiff  was  a  party  to  the  creditors' 
suit  above  set  out,  and  as  the  Judgment  and 
commissioner's  deed  were  corrected  so  as  to 
cover  the  lap,  plaintiff  was  estopped  by  the 
proceedings  tn  that  case  from  asserting  title 
to  the  lap.  This  contention  was  upheld  by 
the  chancellor.  Thereupon  the  county  sur- 
veyor was  directed  to  survey  and  locate  the 
land  conveyed  by  the  commissioner  to  New- 
ton and  to  establish  the  line  A-D  to  which 
Newton  claimed.  He  was  also  directed  to 
find  the  line  F-O  to  which  plaintiff  claimed. 
Tbe  surveyor  reported,  in  substance,  that  the 
tract  of  land  in  controversy  was  included  in 
both  plaintiff's  and  defendants'  deeds,  and 
that  there  was  e  lap  in  their  boundaries. 
The  correctness  of  this  survey  was  attacked 
by  plaintiff,  and  considerable  evidence  heard 
pro  and  con.  Thereupon  Judgment  was  ren- 
dered in  favor  of  the  defendant. 

[1]  We  are  unable  to  perceive  how  plaintiff 
ia  estopped  by  the  proceedings  in  the  credi- 
tors' suit  from  asserting  title  to  the  tract  in 
controversy.  The  sole  purpose  of  that  suit 
was  to  subject  to  decedent's  debts  the  partic- 
ular tract  of  land  described  in  the  deed  from 
Nancy  J.  Porter  and  others  to  him,  dated  De- 
cember 2,  1863.  Plaintiff,  who  was  his  wid- 
ow, was  made  a  party  to  that  suit,  not  for 
the  purpose  of  divesting  her  of  her  own 
land,  but  for  tbe  purpose  of  divesting  her  of 
whatever  title  she  had  to  her  husband's  land. 
No  question  of  title  or  boundary  aa  between 


her  and  her  husband's  estate  or  his  cradltotB 
was  presented  by  the  pleadings  or  involved 
in  the  action,  and  no  such  issue  was  or  could 
have  been  determined  hy  the  court  As  ber 
husband's  deed  called  to  begin  at  one  of  ber 
comers,  and  as  her  title  to  her  own  land 
was  not  involved  in  the  controversy,  she  had 
the  right  to  believe,  as  was  the  case,  that 
the  court  could  not  take  any  action  that 
would  deprive  her  of  title  to  land  which  she 
owned  in  her  own  right  All  that  tbe  court 
was  called  on  to  decide  was  whether  or  not 
the  decedent's  interest  in  the  particular  tract 
of  land  sought  to  be  sold  was  subject  to  his 
debts,  and,  if  so,  to  order  It  sold  for  that  pur- 
pose. The  land  was  ordered  sold  for  that 
purpose.  By  mistake  one  of  the  calls  of  the 
deed  under  which  the  grantee  held  was  omit- 
ted from  the  Judgment  and  from  the  first 
deed  made  by  the  commissioner  to  the  pur- 
chaser. Olearly  if  that  mistake  had  not  been 
made,  the  only  title  which  the  purchaser 
would  have  acquired  would  have  been  sucb 
title  as  the  decedent  had.  The  only  object 
of  the  proceeding  to  correct  the  Judgment 
and  commissioner's  deed  was  to  make  them 
conform  to  the  description  contained  in  the 
petition.  When  this  was  done  the  effect  was 
the  same  as  If  tbe  original  Judgmcmt  and  flrst 
commissioner's  deed  had  correctly  described 
the  land.  Tbe  correction  proceeding  did  not 
add  to  tbe  purchaser's  title.  He  merely 
stepped  Into  the  shoes  of  the  husband.  Since 
tbe  widow's  title  to  land  which  she  owned  in 
her  own  right  was  not  in  Utigatiiu,  and 
since  the  facts  were  such  that  she  was  not 
called  upon  to  assert  or  defend  her  title  to 
such  land,  we  conclude  that  she  is  not  pre- 
cluded by  the  proceeding  in  question  from 
asserting  title  to  the  tract  in  controversy, 
even  if  included  in  the  purchaser's  deed.  It 
follows  that  a  contrary  holding  by  the  chan- 
cellor was  erroneous. 

[2]  With  the  estoppel  feature  eliminated, 
the  case  turns  solely  on  the  question  of  ti- 
tle. In  view  of  the  fact  that  the  case  was 
tried  upon  an  incorrect  theory  and  the  evi- 
dence was  directed  more  particularly  to  the 
question  whether  or  not  there  was  a  lap  be- 
tween the  two  deeds,  we  are  unwIUlng  at 
this  time  to  pronounce  final  Judgment  but 
conclude  that  the  case  should  be  remanded 
and  the  parties  given  an  opportunity  to  take 
further  proof  on  the  question  of  title. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  wltb  this  opinion. 
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WATTS  et  aL  T.  HEYBB.     (No.  14i40.) 

(St  Ijooia  Coort  of  Appeals.    Ifiksouri.     Oct 

24,  igi&) 

1.  Appuo.  and  Brrob  «s379<2)— Jodomkiiis 
apfeai.abi.b— finai.  disposition  of  cask 
— ^DiSMissALr— Effect  of  Couwtkbclaim. 

A  judgment  on  plaintiff's  motion,  voluntarily 
dismissing  as  to  one  of  the  defendants,  who  had 
tied  a  coonterelaim,  finally  disposed  of  the  ac- 
tion as  to  such  defendant,  who  made  no  objec- 
tion thereto,  so  that  an  appeal  ttma  a  judg- 
ment in  favor  of  the  other  defendant  was  not 
premature. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  486-487;  Dec.  Dig.  «=» 
79(2).] 

2.  Pasties  «=991  — Demusbxb— Gboukos  — 
MiBJOiifDEB  or  Pabtikb. 

One  defendant  may  demur  because  be  is  an 
improper  party  to  be  joined  with  the  other  de- 
fendant 

(Ed.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  {  149;  De&  Dig.  «»91.] 

8.  Parties   «=»26  — Acnoif   on   Oonteaot  — 

MlSJOINDEB. 

In  a  broker's  action  the  petition  alleged 
that  the  defendant  vendor  owned  property  sub- 
ject to  a  deed  of  trust  and  to  a  lease  for  a 
term,  and  contracted  to  convey  it  by  warranty 
deed  to  plaintiff,  snbject  to  the  deed  of  trust 
and  leasehold  for  a  cash  consideration,  and  a 
farther  sum  to  be  secured  bv  a  second  deed  of 
trust;  that  plaintiff  paid  |1,000  as  part  pay- 
ment in  earnest  money  for  the  sale;  that  the 
defendant  vendor  knew  and  agreed  that  it  had 
been  sold  by  the  plaintiffs  to  the  defendant 
purchaser  on  the  same  teims,  and  that  the  deed 
should  be  made  direct  to  him;  that  such  deed 
and  the  purchase  money  deed  of  trust  were 
made  and  delivered;  ,that  the  defendant  pur- 
chaser failed  to  perform  his  contract,  and  the 
defendant  vendor  failed  to  perform  his  contract 
by  iMiying  a  sum  of  |600,  which  plaintiff  would 
have  made  as  a  profit  on  the  transaction,  and 
refnsed  to  repay  the  earnest  money  or  plaintitTs 
agreed  commission  of  $1300.  Held,  that  the 
contracts  as  completed  were  several  and  sepa- 
rate, and  that  there  was  no  sufficient  averment 
of  any  joint  contract  between  the  two  defend- 
ants on  the  one  hand  and  the  plaintiffs  on  the 
other. 

[E^.  Note.— For  other  cases,  see  Parties, 
Cent  Dig.  ff  1689, 1006-1618^^;  Dea  Dig.  <3=3 
26.] 

4.  AonoN  4ts=>B(K6)— 0&T>8Bs  or  Aoxzon— Mis- 

JOINDKB. 

Such  petition  was  demurrable  for  the  mis- 
joinder of  the  cause  of  action  against  the  de- 
fendant vendor  and  another  cause  of  action, 
separate  and  distinct  as  against  the  defendant 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  625,  629,  632,  638:  Dec.  Dig.  <»»60(6); 
Fleadiitg,  Cent  Dig.  i  187.] 

6.  Bbokxbs  4s>82(1)  —  Action  fob  Covuia- 

8ION — STJFFIOIENOT   of   PETmON. 

Such  petition  did  not  set  up  any  cause  of 
action  in  favor  of  the  plaintiffs  as  against  the 
d^endant  purchaser,  and  especially  did  not  al- 
lege any  cause  of  action  rendering  him  liable 
for  the  repayment  to  plaintiffs  of  the  $1,000 
which  they  pot  up  as  earnest  money  with  the 
defendant  vendor  on  the  making  of  the  contract 
with  him. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  f  101;   Dee.  Dig.  «s»82(l).] 

Ai»peal  from  St  Louis  Circntt  Court;  Leo 
8.  Bassleur,  Judge, 
'^ot  to  be  offldally  published." 


Action  by  Thomaa  O.  Watts  and  others 
against  Tobias  L.  Rubenstein  and  John  F. 
Meyer,  with  counterclaim  by  defendant  Ku- 
benstein,  against  plaintiffs  and  defendant 
Meyer.  Judgment  for  defendant  Meyer,  sus- 
taining his  demurrer  to  the  petition  and  his 
motion  to  strike  the  counterclaim  of  defend- 
ant Bube&steln  against  him,  witb  voluntary 
dismissal  as  against  defendant  Bubensteln, 
and  plalntUTs  appeal.    Affirmed. 

PlainttfTs,  atppeUants  bere,  commenced 
their  action  against  one  Tobias  L.  Buben- 
steln and  the  respondent  John  F.  Meyer. 
The  itetltlon,  omitting  captkm  and  signa- 
ture, as  also  the  description  of  the  property, 
and  other  matter  not  here  essential,  is  as 
follows: 

"For  cause  of  action  plaintiffs  aver  that  on 
and  prior  to  the  16th  day  of  August,  1912,  the 
defendant,  Tobias  L.  Bubenstein,  was  seised 
and  possessed  of  the  following  described  pieces 
or  i>arcel8  of  ground  located  in  the  city  of  St 
Louis,  state  of  Missouri,  to- wit: 

"Plaintiffs  further  aver  that  upon  said  date 
the  said  above  described  proper^  was  incum- 
bered by  a  deed  of  trust  executed  by  Tobias  L. 
Bubenstein  and  Lillie  Bubenstein,  his  wife, 
•  *  •  dated  AprU  27th,  1909,  •  •  ♦'to 
secure  the  payment  of  one  note  for  $20,000  due 
April  27th,  1914,  and  ten  semi-annual  interest 
notes  each  for  $500,  maturing  every  six  months 
thereafter,  with  interest  at  8  per  cent  per  an- 
nimi  after  maturity,  and  that  said  property  was 
further  incumbered  by  a  leasehold  executed  by 
Tobias  L.  Bubenstein  to  the  Ferguson-McKin- 
ney  Dry  TSoods  Company,  a  corporation,  dated 
December  22nd,  1906,  *  *  •  said  lease  hav- 
ing a  term  of  ten  years  •  •  *  and  reserving 
an  annua]  rental  of  $5,000  per  annum.    *    *    * 

"Plaintiffs  further  aver  that  on,  to-wit,  Au- 
gust 16th,  1912,  the  plaintiff,  David  A.  Berger, 
who  was  at  the  time  acting  in  his  own  behalf 
and  in  behalf  of  plaintiff  Thomas  Q.  Watts, 
entered  into  a  written  contract  with  the  said 
Tobias  L.  Bubenstein,  whereby  the  said  Buben- 
stein covenanted  and  agreed  with  the  plaintiffs 
herein  to  convey  the  above-described  property 
by  good  and  sufficient  warranty  deed  to  said 
David  A.  Berger,  who  was  then  and  there  con- 
tracting for  himself  and  his  co-plaintiff,  Thomas 
G.  Watts,  subject  to  said  incumbrance  of  $20,- 
0()0,  and  to  the  said  leasehold  aforesaid,  for 
a  consideration  of  $17,000  cash  in  hand  to  be 
paid,  and  the  further  sum  of  $15,000  in  one, 
two  and  three  years,  which  said  deferred  pay- 
ments were  to  be  evidenced  by  three  certain 
promissory  notes  of  $5,000  each,  bearing  inter- 
est at  5  per  cent  per  annum,  to  be  secured  by 
a  second  deed  of  trust  upon  the  above-describ- 
ed property,  containing  the  usual  and  ordinary 
provisions  pf  deeds  of  trust  upon  real  estate, 
and  under  and  by  virtue  of  said  contract  it  was 
further  covenanted  and  agreed  that  the  taxes, 
interest,  rents  and  insurance  upon  said  prop- 
erty should  be  adjusted  from  the  date  of  pass- 
ing said  deeds,  and  that  the  transaction  should 
be  consummated  on  or  before  thirty  days  from 
the  date  of  said  contract;  that  as  a  part  of 
the  purchase  money  for  said  sale  the  said  To- 
bias L.  Bubenstein,  upon  the  execution  of  said 
contract  of  sale,  received  from  the  said  David 
A.  Berger,  who  was  acting  for  himself  and  the 
said  Thomas  O.  Watts,  the  sum  of  one  thousand 
dollars  ($1,000)  as  part  payment  and  earnest 
money  upon  said  sale. 

"Plaintiffs  further  aver  that  at  the  time  of 
making  and  entering  into  said  contract  for  the 
sale  and  purchase  of  said  property  it  was  un- 
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derstood  and  aereed  between  the  said  Tobias  L. 
Rubenstcin  and  David  A.  Berger  and  Thomas 
G.  Watts  that  the  said  property  had^by  the  said 
David  A.  Berger  and  Thomas  G.  watts,  been 
sold  to  the  defendant,  John  F.  Meyer,  and  that 
before  the  execution  of  said  contract  the  said 
John  F.  Meyer  had  entered  Into  a  verbal  con- 
tract with  the  plaintiffs  to  purchase  said  prop- 
erty from  the  said  Tobias  L.  Rubenstein  and 
the  plaintiffs  herein,  subject  to  the  said  incum- 
brances, for  the  sum  of  $17,600  cash,  and  the 
further  sum  of  $15,000  to  be  paid  in  one,  two 
and  three  years,  said  deferred  payments  to  be 
evidenced  by  the  notes  of  said  John  F.  Meyer, 
one  for  $5,080,  due  in  one  year,  one  for  $6,000, 
due  In  two  years,  and  one  for  $5,000,  due  in 
three  years  after  date,  with  interest  at  6  per 
cent,  per  annum  from  the  date  of  said  notea, 
and  to  be  secured  by  a  second  deed  of  trust 
upon  the  property  so  sold;  and  to  assume  and 
pay  as  a  part  of  said  purchase  money  said  deed 
of  trust  of  $20,000;  and  it  was  further  under- 
stood and  agreed  between  said  Tobias  L.  Ru- 
benstein and  the  plaintiffs  herein  and  the  said 
John  F.  Meyer  that  the  taxes,  interest,  rents 
and  insurance  should  be  adjusted  as  of  the  date 
of  passing  said  deeds,  and  that  the  said  trans- 
action should  be  consummated  on  or  before 
thirty  days  from  the  date  of  the  said  sale,  viz., 
August  16th,  1912,  and  as  part  of  the  said  pur- 
chase price  the  said  John  F.  Meyer  should  and 
would  assume  and  agree  to  pay  the  said  deed 
of  trust  for  $20,000  made  by  the  said  Tobias  L. 
Rubenstein  and  Lillie  Rubenstein  to  the  •  •  * 
trustee,  •  »  •  together  with  the  unpaid  in- 
terest notes  then  existing  upon  said  loan;  and 
it  was  further  understood  and  agreed  between 
the  said  Tobias  L.  Rubenstein,  plaintiffs  here- 
in, and  the  said  John  F.  Meyer  that  the  said 
Tobias  L.  Rubenstein  would  make  his  deed  con- 
veying said  property  direct  to  the  said  John  F. 
Meyer  in  consummation  of  said  sale,  receive 
direct  from  the  said  John  F.  Meyer  the  said 
cash  payment  of  $17,500,  and  also  receive  the 
said  three  notes  of  $6,000  each  made  by  the 
said  John  F.  Meyer  to  the  said  Tobias  L.  Ru- 
benstein, dated  as  of  the  passing  of  the  deeds  to 
the  said  property,  bearing  Interest  at  the  rate 
of  5  per  cent  per  annum,  and  assume  and  pay 
the  said  mortgage  ♦  *  *  of  $20,000,  and 
tliat  the  rents,  taxes  and  insurance  upon  and 
accruing  from  said  property  should  be  adjusted 
from  the  date  of  passing  of  the  deeds  under 
said  transaction. 

"Plaintiffs  further  aver  that  in  the  consum- 
mation of  said  contract  the  said  Tobias  L. 
Rubenstein  and  his  wife,  Lillie  Rubenstein,  on, 
to-wlt,  September  16th,  1912,  made  and  duly 
executed  a  warranty  deed  expressing  to  con- 
vey to  the  said  John  F.  Meyer  all  of  the  above- 
described  property,  subject  to  the  said  incum- 
brances of  lease  to  the  Ferguson-McEinney  Dry 
Goods  Company  and  the  said  deed  of  trust  of 
$20,000  dated  April  27th,  1009,  made  by  said 
Tobias  L.  Rubenstein  and  lillie  Rubenstein. 
*  *  *  above  described,  and  which  in  said 
deed  the  said  John  F.  Meyer  assumed  and 
agreed  to  pay  as  part  of  the  purchase  price; 
and  the  said  John  F.  Meyer  made  and  duly  ex- 
ecuted a  purchase  money  deed  of  trust  upon 
said  above-described  property,  fully  describing 
the  same  in  said  deed  of  trust  and  securing  the 
payment  of  three  certain  notes  of  $5,000  each, 
one  due  in  one  year,  one  in  two  years  and  one 
in  three  years  after  the  date  thereof,  to-wit, 
September  16tb,  1912,  the  said  deed  of  trust 
conveying  said  property  subject  to  said  incum- 
brances to  Joseph  Berger,  trustee,  to  secure 
the  payment  of  suid  notes  above-described,  and 
the  same  was  in  the  ordinary  and  usual  form 
and  commonly  used  for  the  purpose  of  secur- 
ing the  payment  of  money  upon  real  estate  and 
was  satisfactory  to  the  faid  Tobias  h.  Ruben- 
stein. 

"Plaintiffs  further  aver  that  the  said  deed  so 
executed  by  the  said  Tobias  L.  Rubenstein  and 


wife  and  the  said  deed  of  tmst  so  executed  by 
the  said  John  F.  Meyer  to  the  said  Joseph 
Berger,  trustee,  as  aforesaid,  embodied  and 
contained  therein,  and  were  in  compliance  with 
the  provisions  of  said  contract  so  entered  into 
between  the  said  Tobias  li.  Rubenstein  and 
plaintiffs  herein  and  the  said  John  F.  Meyer, 
and  that  on,  to-wit,  Monday,  September  16th, 
1912.  the  said  Tobias  L.  Rubenstein  and  John 
F.  Meyer,  through  his  duly  antborized  ^gent, 
Fred  Meyer,  met  at  the  office  of  the  Jefferson 
Bank  in  St  Louis,  Mo.,  and  the  said  Tobias  L. 
Rubenstein  then  and  there  ddivered  to  the  said 
John  F.  .Meyer,  through  bis  duly  authorized 
agent,  the  said  warranty  deed  aforesaid,  and  the 
said  John  F,  Mover,  through  liis  said  duly  au- 
thorized agent,  then  and  there  delivered  to  the 
said  Tobias  L.  Rubenstein  tbe  said  purchase 
money  deed  of  trust  as  aforesaid,  and  that  at 
said  time  and  date  the  said  Tobias  L.  Ruben- 
stein tendered  and  delivered  to  the  said  John  F. 
Meyer,  through  his  duly  authorized  agent  a 
correct  and  accurate  account  of  tbe  rents  col- 
lected upon  said  real  estate  in  advance  and  tbe 
Interest  accrued  upon  said  loan  of  $20,000,  aa 
aforesaid,  and  the  amount  of  the  taxes  then  due 
upon  said  property,  as  aforesaid,  all  of  which 
was  satisfactory  to  the  said  Jonn  F.  Meyer, 
and  tbe  said  John  F.  Meyer  had  then  and  there 
upon  said  date  executed  his  check  for  the  bal- 
ance of  said  purchase  money,  payable  to  the  or- 
der of  the  said  Tobias  L.  Rubenstein. 

"Plaintiffs  further  aver  that  at  the  time  the 
said  Tobias  L.  Rubenstein  accepted  the  said 
John  F.  Meyer  as  the  purdiaser  of  said  prop- 
erty, as  aforesaid,  the  said  Tobias  L.  Ruben- 
stein, in  consideration  of  tbe  services  rendered 
by  the  plaintiffs  in  the  sale  of  said  property, 
agreed  to  pay  plaintiffs  the  sum  of  thirteen 
hundred  doliars,  commission  on  said  sale  at  a 
valuation  of  $52,000,  or  2^  per  cent  upon  said 
valuation. 

"Plaintiffs  further  aver^  that  the  said  John  F. 
Meyer  lias  at  all  times  failed,  refused  and  neg- 
lected to  perform  his  part  of  the  said  contract 
in  the  payment  of  the  said  sum  of  $17,500,  or 
the  amount  of  cash  due  to  the  said  Tobias  L. 
Rubenstein,  less  any  credit  to  which  he  waa 
entitled,  and  the  said  Tobias  L.  Rubenstein  has 
at  all  times  failed,  refused  and  neglected  to  per- 
form his  part  of  the  said  contract  by  the  pay- 
ment of  said  sum  of  five  hundred  dollars  wluch 
plaintiffs  would  have  made  as  a  profit  upon  said 
transaction,  and  has  failed,  refused  and  neg- 
lected to  repay  to  the  plaintiffs  said  sum  of 
one  thousand  dollars  so  paid  by  them  as  earnest 
money  upon  said  transaction,  and  has  further 
failed,  refused  and  neglected  to  pay  to  plaintiffs 
said  commission  of  thirteen  hundred  dollars 
which  said  defendant  Rubenstein  promised  and 
agreed  to  pay  to  plaintiffs. 

"Plaintiffs  further  aver  that  by  reason  of 
the  failure  and  refusal  of  the  said  John  F. 
Meyer  to  carry  out  his  part  of  said  contract 
and  the  failure  and  refusal  of  tbe  defendant, 
Tobias  L.  Rubenstein,  to  carry  out  bis  part  ol 
said  contract  plaintiffs  have  been  damaged 
in  the  sum  of  twenty-ei^ht  hundred  dollars, 
for  which  sum  they  pray  judgment  against  the 
defendants,  together  with  interest  and  costs 
of  this  suit" 

To  this  petition  defendant  Meyer  Interpos- 
ed a  demurrer  on  four  grounds:  First,  be- 
cause the  petiticm  does  not  state  facts  suffi- 
cient to  eonstitnte  a  cause  of  action  as 
against  the  defendant  Meyer;  second,  be- 
cause <»i  its  face  the  petition  shows  that 
plaintiffs  have  no  cause  of  action  against 
defendant  Meyer  and  are  entitled  to  no  judg- 
ment against  him  in  the  action;  third,  that 
there  Is  a  misjoinder  of  parties  defendant, 
tbe  defendant  Meyer  belag  Impiroperly  Joined 
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as  a  defendant  In  tbe  action  with  tbe  defend- 
ant Rnbenstein,  and  fourtb,  that  there  Is  a 
misjoinder  of  causes  of  action  In  the  petition 
and  In  one  count  In  the  petition  in  that  It 
joLds  In  one  and  the  same  count  an  alleged 
claim  and  cause  of  action  for  the  repayment 
to  them  of  $1,000  earnest  money  which  they 
claim  to  hare  paid  to  the  defendant  Ruben- 
steln  on  the  purchase  price  of  certain  prop- 
erty described'  In  the  petition  and  another 
claim  for  the  nun  of  $500  alleged  profit  on 
an  all^^ed  resale  of  the  property  to  defend- 
ant Meyer,  each  of  these  Items  representing, 
aa  it  la  claimed,  separate  and  distinct  causes 
of  action. 

At  the  same  time  the  defendant  Rnben- 
stein, as  appears  by  the  additional  abstract 
of  the  respondent  Meyer,  filed  his  separate 
answer  to  the  petition,  which  answer  con- 
tains, first,  a  general  and  specific  denial  of 
tbe  allegations  of  the  petition;  second,  a 
counterclaim  against  plaintiffs  growing  out 
of  the  transaction  sued  on  in  the  petition 
and  praying  judgment  against  them  for  $10,- 
000 ;  third,  two  counts  In  the  way  of  an  equita- 
ble cross-bill  and  counterclaim  against  his 
co-defendant  Meyer.  To  this  the  defendant 
Meyer  filed  a  motion  to  strilie  out  all  those 
I>arts  of  the  answer  which  set  up  a  cross-bill 
or  counterclaim  against  him. 

On  Jxme  2d,  1914,  the  demurrer  of  the  de- 
fendant John  F.  Meyer  to  the  petition  was 
sustained  and  the  motion  of  Meyer  to  strike 
out  those  parts  of  the  separate  answer  of 
defendant  Rnbenstein,  setting  up  the  coun- 
terclaim by  him  against  Meyer  was  sustain- 
ed. On  Jnne  5th,  plaintiffs  appeared  and 
Tolnntarlly  dismissed  the  case  as  to  the  de- 
fendant Rnbenstein,  and  plaintiffs  declining 
to  plead  further,  the  court,  on  that  date  en- 
tered up  the  following  Judgment: 

"Now  at  thii  day  come  the  plaintiffs,  by  their 
attorney,  and  upon  their  motion  it  is  ordered 
by  the  court  that  this  cause  be  and  the  same 
is  hereby  dismissed  without  prejudice  as  against 
the  defendant  Tobias  L.  Rnbenstein,  and  there- 
upon said  plaintiffs  decline  to  plead  further  as 
to  tlie  remaining  defendant,  John  F.  Meyer,  and 
it  appearing  to  the  court  that  the  separate  de- 
murrer heretofore  filed  by  the  said  defendant, 
John  F.  Meyer,  was  liy  the  court  sustained  on 
tbe  2nd  day  of  Jane,  1914,  it  is  therefore  order- 
ed by  the  court  that  final  judgment  be  rendered 
upon  said  demurrer  in  favor  of  the  said  de- 
fendant, and  It  is  therefore  considered  and  ad- 
judged by  the  court  that  tbe  plaintiffs  talie 
nothing  by  their  suit  in  this  behalf  as  to  tbe 
defendant,  Jolm  F.  Meyer,  but  tliat  the  said  de- 
fendant be  discharged  and  go  lience  without 
dav  and  recoTer  of  the  plaintiffs  his  coats  in 
tbis  procMdiof ,  and  hare  execution  therefor." 

The  defendant  Rubensteln  made  no  objec- 
tion to  and  took  no  appeal  from  the  action  of 
the  court  sustaining  the  motion  of  defendant 
Meyer  to  strike  out  parts  of  his  cross-bill 
which  related  to  him,  but  the  plaintiffs  duly 
I>erfected  their  appeal  from  the  action  of  the 
court  In  suatalning  the  demurrer  of  defend- 
ant Meyer. 


R.  M.  Nlchcds,  of  St  liOtils,  for  appellants. 
H.  G.  Whelan,  of  St.  Louis,  and  C.  W.  Wil- 
son, of  St  Charles,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  t&cta 
as  above).  [1]  It  is  urged  by  counsel  for  re- 
spondent that  the  appeal  Is  premature  and 
should  be  dismissed,  those  counsel  claiming 
that  there  is  no  final  judgment  from  which 
an  appeal  lies  until  there  has  been  a  final 
disposition  made  of  the  case  as  to  all  of  the 
defendants,  there  being  no  judgment  as  It  is 
claimed,  In  favor  of  the  defendant  Rulwn- 
stein,  and  It  Is  claimed  that  under  section 
1878,  Revised  Statutes  1909,  Rubensteln,  hav- 
ing filed  his  counterclaim  against  plaintiffs 
In  which  he  prayed  an  affirmative  judgment 
against  him,  they  could  not  turn  him  out  of 
court  by  dismissal. 

It  is  sufficient  to  say  as  to  this  latter  claim 
that  Rubensteln  has  not  appealed  from  the 
action  of  the  court  nor  does  the  record  show 
that  he  made  any  objection  or  saved  any  ex- 
ception to  that  action  of  the  court 

As  to  the  first  part  of  the  proposition,  that 
is,  that  there  is  no  final  Judgment  as  against 
Rubensteln,  we  do  not  think  the  point  is 
well  taken.  It  sufficiently  appears  from  the 
judgment  that  tbe  case  was  finally  disposed 
of,  as  far  as  Rubensteln  was  concerned. 
That  we  think.  Is  the  most  recent  rule  to  be 
deduced  from  the  decision  of  our  Supreme 
Court  In  Johnson  v.  United  Rys.  Co.,  227  Mo. 
423,  loc.  dt  431,  and  following,  127  S.  W.  63. 
It  Is  true  that  there  are  earlier  decisions  of 
the  Supreme  Court  and  Courts  of  Appeals 
which  would  appear  to  hold  that  the  Judg- 
ment In  favor  of  Rubensteln  would  not  be 
held  to  be  a  final  judgment  In  form,  but  we 
think  that  under  the  decision  In  the  Johnson 
Case,  supra,  this  judgment  does  finally  dis- 
pose of  the  case  as  to  Rubensteln. 

[2]  Considering  the  demurrer  of  the  de- 
fendant Meyer,  which  was  sustained,  we 
think  that  the  action  of  the  learned  trial 
judge  with  respect  to  that  is  correct. 

It  is  to  be  remembered  that  when  this  de- 
murrer was  interposed  and  acted  on  Rnben- 
stein was  still  a  party  defendant.  •  While  it 
Is  true,  as  urged  by  learned  counsel  for  ap- 
pellants, that  the  defendant  Meyer  could  not 
demur  for  Rubensteln  as  improperly  joined, 
It  Is  equally  true  that  Meyer  had  an  un- 
doubted right  to  demur  because  he  was  an 
Improper  party  to  be  joined  with  Rubensteln, 
and  that  was  the  condition  when  the  demur- 
rer was  interposed. 

[S-(l  We  think  that  Meyer  was  here  Im- 
properly joined  with  Rubensteln.  There  Is 
no  sufficient  averment  of  any  joint  contract 
between  Rubensteln  and  Meyer  on  the  one 
hand  and  plaintiffs  on  the  other.  The  con- 
tracts, as  pleaded,  were  several  and  separate. 

We  are  further  forced  to  the  conclusion 
that  there  are  two  distinct  causes  of  action 
here  embodied  In  this  one  count  of  the  peti- 
tion, and  causes  of  action  against  separate 
parties,  that  is  to  say,  a  cause  of  action  at- 
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tempted  to  be  set  up  against  Rnbensteln  and 
another  cause  of  action,  separate  and  distinct 
from  tbat,  as  against  Meyer.  That  cannot  be 
done. 

Nor  do  we  find  any  cause  of  action  set  up 
In  favor  of  these  plaintiffs  as  against  Meyer, 
least  of  all  Is  there  any  cause  of  action  stat- 
ed rendering  Meyer  liable  for  the  repayment 
to  plaintiffs  of  the  $1,000  which  they  alleged 
they  put  up  as  earnest  money  with  Ruben- 
stein  on  the  making  of  a  contract  with  him. 
We  find  no  averments  charging  Meyer  with 
this,  as  between  him  and  these  plaintiffs,  so 
we  have  a  case  of  the  Joinder  In  one  petition, 
and  in  one  count  thereof,  of  two  entirely  dis- 
tinct causes  of  action,  one  against  Rubensteln 
and  the  other  against  Meyer. 

Without  going  further  Into  the  case  we 
hold  that  the  demurrer  of  the  defendant 
Meyer  toi  the  petition  was  properly  sustained. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

AliliEN,  3^  concurs. 


B.  W.  WAIXACE  ft  SONS  MFO.  CO.  T.  HA- 

GOOD  MFG.  00.    (No.  1462S.) 

(St  Lonia  Court  of  Appeals.    Hiasonil.    Oct 

24,  1916.) 

1.  EXKOunon    €=»163 — Enfobcbment— Chab- 

ACTEK  OF  PbOCEEDINOB. 

A  summary  proceeding  under  Rev.  St  1909, 
i  2246,  for  the  enforcement  of  an  execution  is 
purely  legal. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Gent  Dig.  H  473-483;   Dec.  Dig.  «i=s>163.] 

2.  Execution  «=3l58(2)  —  Quashing  Bzxou- 
TioN— Necbssitt  of  Bond. 

Rev.  St  1909,  f  224Q,  requiring  bond  for 
stay  of  execution  on  motion  to  quash,  applies 
only  to  a  motion  filed  before  a  Judge  in  vacation, 
and  not  to  such  a  motion  in  open  court 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  S|  451-153 ;   Dec.  Dig.  «=>168(2).] 

8.  subbooation  €=»7(9)— riohtb  of  subciy 
— Appeai,  Bond— Liabimtt. 
Where  the  defendant  appealed  to  the  circuit 
court  and  gave  bond,  and  from  its  judgment  ap- 

eealed  to  the  Court  of  Appeals  and  gave  bond 
y  a  Bursty  company,  and  such  court  affirmed 
the  judgment  which  the  surety  company  paid, 
it  discharged  only  its  own  obligation,  and  since 
the  Judgment  creditor  could  not  have  had  exe- 
cution against  the  surety  on  the  first  appeal, 
neither  could  the  surety  company,  by  attempted 
subrogation  or  other  pretext  enforce  execution 
against  tiie  first  surety. 

[EM.  Nota— For  other  cases,  see  Subrogation, 
Cent  Dig.  M  28,  83;  Dec.  Dig.  «=»7(9).l 

Appeal  from  St  Louis  Circuit  C!ourt;  Leo 
S.  Rassienr,  Judge. 

Action  by  the  R.  W.  Wallace  ft  Sons  Han- 
nfactnrlng  Company  against  the  Hagood 
Manufacturing  Company,  wherein,  on  de- 
fendant's appeal  to  the  circuit  court,  Mayte 
H.  Kelly  signed  the  appeal  bond,  and  on  de- 
fendant's appeal  to  the  Court  of  Appeals  the 
Southern  Surety  Company  signed  the  ap- 
peal bond.     On  affirmance  by  the  Court  of 


Appeals,  without  rendtticm  of  judgment 
against  the  surety  company,  it  paid  the 
amount  of  the  Judgment  and  brought  sam- 
mary  proceedings  against  the  other  surety. 
From  an  order  quashing  the  execution,  the 
Southern  Surety  Company  appeals.    Affirmed. 

Arthur  O.  Moseley  and  M.  Bl  Cartwrigbt, 
both  of  St  Louis,  for  appellant  Jeffries 
ft  Coram,  of  St  Louis,  for  respondent 

REYNOLDS,  P.  X  This  case,  a  motion  to 
quash  an  execution — aroarently  also  involv- 
ing  another  execution,  tn  which  the  same  sit- 
uation was  present,  the  executions  different 
in  amount  only— was  heard  on  an  agreed 
statement  of  facts,  to  the  effect  that  tbe 
Wallace  Company  brought  suit  In  a  Justice 
of  the  peace  court  against  the  Hagood  Com- 
pany and  prevailed.  The  Hagood  Ckimpany 
appealed  that  case  to  the  circuit  court,  and 
the  respondent  here,  Mayte  H.  Kelly,  sign- 
ed the  appeal  bond.  When  the  case  came  on 
for  trial  in  tbe  circuit  court,  the  Hagood 
Company  lost  again,  and  appealed  to  tbe 
St  Louis  Court  of  Appeals.  The  appellant 
here.  Southern  Surety  Company,  executed 
that  appeal  bond.  The  Court  of  Appeals 
affirmed  the  Judgment  of  the  circuit  court 
but  rendered  no  Judgment  against  the  Sure- 
ty Oompany,  and  thereupon  the  Southern 
Surety  Company  ptdd  the  Wallace  Company 
the  amount  of  the  Judgment  of  the  circuit 
court  with  interest  and  costs,  and  claimed 
thereby  to  have  acquired  the  Interest  of  tlie 
plaintiff  In  said  Judgment  (which  was  against 
the  Hagood  Company  and  respondent)  and 
had  the  same  assigned  to  it,  sued  out  execu- 
tion thereon  and  levied  on  respondent's  prop- 
erty. The  respondent  filed  a  motl<«  In  term 
time  to  quash  this  execution,  which  motion 
the  circuit  court  sustained.  From  this  tbe 
Southern  Surety  Company  has  prosecuted 
this  appeaL 

By  examination  of  our  flies  it  appears  tbat 
the  Judgment  in  the  case  on  appeal  to  onr 
court  referred  to,  was  affirmed  for  failure 
to  prosecute  the  appeal,  no  <vlnl<Ki  being 
handed  down. 

[1]  Learned  connsel  for  appellant  argne 
that  the  cause  should  have  been  heard  as  in 
equity  and  equitable  defenses  admitted.  We 
are  not  advised  of  what  these  equitable  de- 
fenses consist,  but  It  is  sufficient  to  say  of 
this  claim  that  «  proceeding  under  section 
2246,  Revised  Statutes  1909,  as  was  this.  Is 
purely  legal.  Hull  v.  Sherwood,  69  Mo.  172, 
and  cases  following  that 

[2]  It  is  further  urged  that  as  preliminary 
to  granting  the  motion  to  quash  the  execu- 
tlon  the  trial  court  should  have  required  a 
bond  before  staying  the  execution,  and  seo 
tlon  2246  is  relied  upon  for  this.  That  sec- 
tion applies  only  when  the  motlcm  to  quasb 
Is  filed  before  the  Judge  In  vacation,  and  does 
not  preclude  a  motion  in  open  court.  Mellier 
V.  BarOett,  89  Mo.  134,  1  S.  W.  220.  The 
motion  here  was  filed  and  heard  and  disposed 
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<^  In  open  ooart  and  no  bond  was  necessary. 

[3]  By  the  agreed  statement  of  facts  it  Is 
cle^r  that  the  appellant,  Southern  Surety 
Company,  had  paid  off  the  Judgment  and  held 
It  by  asBlgiiment.  It  is  determined  by  our 
Supreme  Court  In  Hull  v.  Sherwood,  supira, 
69  Mo.  loa  dt  174,  under  practically  the 
same  state  of  facts,  that  the  Judgment  credi- 
tor having  received  payment  of  his  debt,  could 
not  have  snocesstully  sued  out  an  execution 
on  tlie  Judgment,  and  that  for  the  same  rea- 
son it  was  beyond  bis  i)ower  to  authorise 
anyone  else  to  do  so  under  any  pretext  In 
Ub  name.  To  like  effect  is  the  decision  of 
our  Supreme  Court  in  Borrus  v.  Cook,  215 
Mo.  496,  loc.  dt  613.  114  S.  W.  1065,  and  of 
OUT  own  court  in  Bank  of  Warren  County  v. 
Kemble  et  aL,  61  Mo.  App.  215,  loc.  dt.  217. 

While  it  is  true  that  no  judgment  was 
rendered  in  our  court  against  the  Sure- 
ty Company,  the  effect  of  the  Judgment  af- 
firming that  of  the  circuit  court  was  to  ren- 
der the  Surety  Company  liable  on  its  bond. 
It  recognized  this  by  paying  off  tliat  Judg- 
ment— a  thing  It  was  bound  to  do — and  hence 
had  merely  discharged  its  own  obligation. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

AIJuEN,  X,  concurs. 


RBTNOLDS  V.  TITLfi)  OUABAMTZ  TRUST 

CO.    (No.  14435.) 

(St.  Louis  Coort'ot  Appeals.     Miaaonrl.    Oct. 

24.  1916.) 

X.  COBFORATIOIIS    «=>430    —    OFFICERS    ASD 
AOKNTS— GHKOK— INTEBEST  OF  OfFICEB. 

Where  a  chedc  from  a  corporation  drawn 
by  an  officer  thereof  is  b^  him  tendered  to  his 
creditors  in  payment  of  us  individual  debt,  the 
fact  that  the  check -on  its  face  purports  to  be 
drawn  upon  corporate  funds  under  the  officer's 
control  suffices  to  put  th^  creditor  upon  inquiry, 
and  a  creditor  accej^ting  and  using  such  check 
runs  the  risk  of  being  required  to  restore  the 
proceeds  to  the  corporation ;  but  such  doctrine 
applies  only  when  the  chock  is  drawn  on 
funds  aetuall/  belonging  to  the  corporation  and 
which  the  officer  could  not  rightfully  draw  up- 
on whereby  corporate  funds  are  misappropriated. 
[Ed.  Note.— For  other  cases,  see  Corporations.' 
Cent.  Dig.  H  1740,  1741;    Dec.  Dig.  «=»430.] 

2.  Appeal  and  Ekbob  «=»1010C1)— Findino— 

Coi(CL,usivxira:8S. 
A  finding  of  the  trial  court,  sitting  as  a 
Jnry.  upon  any  controverted  questiou  of  fact  la 
condosive  upon  the  Court  of  Appeals,  if  sup- 
ported by  any  substantial  evidence. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Elrror,  Cent.  Dig.  if  8979-8981 ;  Dec  Dig^  «=» 
1010(1).] 

8.  InSDKANCC   4=>82— iNStTBANOX    CoKPAinxs 

— Org  ANiZATioN— Existence— Statute. 
Under  Rev.  St.  1900,  §  6900,  part  of  chapter 
61,  art.  2,  providing  tluit  whenever  the  corpo- 
rators of  an  insurance  company  shall  have  filed 
the  declaration  of  intention  to  form  a  corpora- 
tion required  by  section  6898,  together  with 
proof  of  publication  required  by  that  section, 
with  tiie  superintendent  of  the  state  insurance 
d^artment,  he  shall  submit  the  declaration  to 
Che  Attorney  General,  who,  if  he  finds  it  in  ao> 


cordance  with  the  artide,  shall  so  certify  to  the 
superintendent,  who  shall  record  the  papers 
with  the  certificate,  furnish  a  certified  copy 
thereof  to  the  corporators,  and  file  a  certified 
copy  with  the  Secretary  of  State,  who,  on  pay- 
ment of  the  tax  required  by  section  2976,  dudl 
issue  a  certificate  of  incorporation  authorizing 
it  to  open  books  for  subscriptions  to  its  capital 
stock,  and  that  it  shall  be  unlawful  for  the  com- 
pany to  transact  any  business  until  full  com- 
pliance with  the  article,  and  sections  6901,  6902, 
providing  the  steps  to  be  taken,  after  subscrip- 
tion of  the  capital  stock,  to  procure  authority 
to  transact  business,  the  issuance  to  the  cor- 
porators of  the  certificate  of  incorporation  does 
not  give  existence  to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  37 ;   Dec.  Dig.  <S=32.] 

4.  Cobfobations  iS=>397— Pbomotebs- BJxmt- 
ENCB  of  Cobfobation. 

A  promoter  of  a  corporation  could  not  act 
as  agent  for  it  before  it  had  a  corporate  exist- 
enccj  since  one  cannot  be  {igent  of  a  principal 
not  m  esse. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  «=9397.] 

6.  Appeal  and  Ebbob  «=>1010(2)— FiNDinas 

— SUPPOBT  IN  BVIDBNOK. 

In  an  action  by  the  receiver  of  an  insur- 
ance company  for  money  had  and  received,  a 
finding  that  a  loan  obtained  by  its  promoter  was 
made  to  the  company,  having  nothing  to  sup- 
port it  was  in  no  way  binding  upon  the  Court 
of  Appeals. 

[BM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  i  3982 ;  Dec.  Dig.  «=9l010^).] 

6.  COBPOBATIONS    «=>30(2)   —    Pboicotbbs   — 
FlDUCIABT  RKI.ATI0Na. 

The  promoters  of  a  corporation  stand  in  a 
fidudary  relation  to  it,  but  it  does  not  follow 
that  all  moneys  belonging  to  or  procured  by  a 
promoter  which  may  be  handled  or  dealt  with 
by  him  during  the  promotion  are  impressed  with 
a  trust  in  its  favor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  98 ;   Dec  Dig.  «=»30(2).f 

Appeal  from  St  Louis  Glrcnit  Court; 
Rhodes  E.  Gave.  Judge. 

Action  by  Matt  O.  Reynolds,  recdver  of 
the  Continental  Assurance  Company  of 
America,  against  the  Title  Guaranty  Trust 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Wllfley,  Mdntyre  A  Nardln  and  H.  W. 
Allen,  all  of  St  Louis,  for  appellant    John 

5.  Leahy  and  Chase  Morsey,  both  ot  St 
Louis,  for  respondent 

ALLEN,  J.  This  Isi  an  action  prosecuted 
by  the  receiver  of  the  Continental  Assurance 
Company  of  America  as  for  money  had  and 
recdved.  The  first  count  of  the  petition  la 
predicated  upon  the  theory  that  the  defend- 
ant is  Uable  for  the  return  of  the  proceeds 
of  a  check  for  the  stun  of  |6,445.18,  executed 
in  the  name  of  the  C<mtlhental  Assurance 
Company  of  America,  and  which  is  said  to 
hare  been  recdved  by  the  defendant  trust 
company  In  payment  of  a  private  debt  of  one 
Harry  B,  Gardner,  a  promoter  of  the  As- 
surance Company.  The  second  count  of  the 
petition  is  predicated  upon  a  like  theory, 
invdvlng  the  proceeds  of  a  check  for  $250. 
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The  trial,  before  the  court  without  the  inters 
ventlon  of  a  Jury,  resulted  In  a  judgement 
for  plaintiff  on  the  first  count  of  the  petition, 
and  a  Judgment  for  defendant  on  the  second 
count  thereof,  and  the  case  is  here  on  de- 
fendant's appeaL 

The  evidence  discloses  that  prior  to  March, 
1909,  one  Harry  B.  Gardner  borrowed  certain 
moneys  from  the  defendant  trust  company, 
giving  the  latter  as  security  therefor  a  sec- 
ond deed  of  trust  upon  his  home  in  the  city 
of  St.  Louis.  He  was  unable  to  pay  this 
debt  at  maturity,  and  the  defendant  trust 
company  caused  the  property  to  be  sold  un-. 
der  the  deed  of  trust  held  by  it,  and  pur- 
chased the  same  at  the  trustee's  sale  subject 
to  a  first  deed  of  trust  thereon  of  $10,000. 
It  was  thereafter  agreed,  however,  between 
defendant  and  Gardner,  that  the  latter  might 
redeem  the  property  by  fully  reimbursing 
defendant,  the  amount  to  be  so  paid  amount- 
ing in  all  to  $6,445.18;  and  Gardner  paid 
defendant  $1,000,  leaving  a  balance  of  ?5,- 
445.18  due  the  trust  company  at  the  time 
of  the  transactions  with  which  we  are  here 
concerned. 

Early  In  1900  Gardner  was  engaged  in  pro- 
moting the  organization  of  an  insurance  com- 
pany under  the  laws  of  this  state,  to  wit, 
section  6895  et  seq.,  Bev.  Stat.  1909;  and  in 
furtherance  of  this  design  he  and  certain 
other  persons  whom  be  tiad  associated  with 
him  caused  to  be  published  in  a  newspaper 
in  the  city  of  St.  Louis  a  dedaratton  of 
their  intention  to  incorporate  an  insurance 
company  to  be  known  as  the  Continental  As- 
surance Company  of  America,  publishing 
therewith  a  copy  of  the  proposed  charter  of 
the  company  sought  to  be  organized.  This 
publication  first  appeared  on  February  17, 
1900,  and  was  repeated  on  February  24th, 
March  3d,  and  March  lOtli,  of  the  same  year. 
However,  a  defect,  or  supposed  defect,  was 
discovered  in  the  matter  so  published,  and 
the  same  was'  amended  and  republished  for 
four  consecutive  weeks  beginning  March  27 
and  ending  April  17,  1909.  Thereafter  the 
declaration  and  the  copy  of  the  proposed 
charter  so  published  were  filed  in  the  office  of 
the  superintendent  of  tlie  insurance  depart- 
ment of  the  state;  and  thereafter,  to  wit,  on 
April  24,  1009,  a  certificate  of  incorpora- 
tion was  issued  to  the  company,  as  provided 
by  section  6900,  Rev.  Stat.  1909.  It  appears 
that  thereafter  a  large  number  of  subscrip- 
tions were  procured  to  the  capital  stock  of 
the  company,  but  that  all  of  Its  capital  stock 
was  never  fully  subscribed;  and  it  conse- 
quently never  obtained  a  certificate  of  au- 
thority to  transact  business  under  section 
6902,  Rev.  Stat  1909.  Its  career  was  termi- 
nated by  plaintiff's'  appointment  as  receiver 
on  June  10, 1910. 

Prior  to  the  issuance  of  the  certificate  of 
incorporation  of  April  24,  1909,  above  re- 
ferred to,  to  wit,  on  February  29, 1909,  Gard- 
ner opened  a  bank  account  with  the  Third 
National  Bank  of  St  Louis,  in  the  name  of 


the  proposed  company,  viz.  '^Continental  As- 
surance Company  of  America,"  which  ac- 
count he  made  use  of  in  promoting  the  pro- 
posed company.  On  March  26,  1909,  nearly 
one  month  prior  to  the  issuance  of  the  cer- 
tificate of  incorporation  above  mentioned, 
Gardner  drew  a  dieck  upon  this  account, 
executed  in  the  name  of  the  Continental 
Assurance  Company  of  America,  ■  "by  Harry 
B.  Gardner,  Secretary,"  payable  to  the  de- 
fendant trust  company,  for  the  sum  of  $5,- 
446.18,  and  caused  tt  to  be  tendered  to  de- 
fendant in  payment  of  said  amount  necessary 
to  redeem  his  property.  The  evidence  is  that 
defendant  refused  to  accept  this  check  and 
notified  Gardner  that  it  would  accept  only 
cash  or  a  cashier's  check.  It  appears,  bow- 
ever,  that  the  indorsement  of  defendant  was 
placed  upon  the  check  by  one  of  its  officers. 
It  was  subsequently  presented  to  the  Third 
National  Bank,  and  was  utilized  to  procure 
a  cashier's  check  for  a '  like  amount,  pay- 
able to  the  defendant,  which  dieck  the  de- 
fendant accepted.  Defendant  thereupon 
deeded  the  property — L  e.,  Gardner's  home — 
to  one  W.  H.  Douglas,  subject  to  the  first 
mortgage  thereon,  in  conformity  to  an  under- 
standing and  agreement  had  between  the 
parties  in  the  premises.  The  connection  of 
Douglas-  with  the  matter  will  more  fully  ap- 
pear from  the  evidence  presently  to  be  stat- 
ed respecting  the  source  from  which  the  mon- 
ey used  to  redeem  the  Gardner  property  was 
derived. 

It  appears  that  on  March  23,  1909  (more 
than  one  month  prior  to  the  issuance  of  the 
certificate  of  incorporation  to  the  Assurance 
Company)  as  the  result  of  a  loan  of  $6,250 
procured  by  Gardner  from  the  Citizens'  Bank 
of  Senath,  Mo.,  or  from  one  A.  A.  Caneer,  its 
cashier,  the  account  v^hich  Gardner  had 
opened  in  the  Tliird  National  Bank  iu  the 
name  of  the  Continental  Assurance  Company 
of  America,  was  credited  with  the  sum  of 
$6,243.75,  being  the  proceeds  of  a  draft,  less 
exchange.  It  appears  that  a  draft  for  $6,250 
was'  drawn  in  the  name  of  the  Continental 
Assurance  Company  by  Gardner,  as  secretary, 
upon  the  Citizens'  Bank  of  Senath,  which 
was  subsequently  honored  by  the  latter  bank. 
It  further  appears  that  prior  to  this  time 
there  had  been  deposited  in  this-  account,  in 
the  Third  National  Bank,  but  the  sum  of 
$2,125,  and  that  $1,625  bad  been  checked  out, 
leaving  a  balance  in  the  account  of  $500. 
After  the  deposit  of  the  $6,243.75  above  men- 
tioned, to  wit,  on  March  26,  1909,  Gardner's 
indebtedness  to  defendant  was  paid  from  this 
account  In  the  manner  above  stated. 

Douglas,  who  had  formerly  been  president 
of  the  Citizens'  Bank  of  Senath,  had,  short- 
ly prior  to  the  time  of  the  transactions  here 
In  question,  become  connected  with  the  pro- 
motion of  the  Assurance  Company.  He  testi- 
fied that  after  the  sale  of  the  Gardner  house 
Under  foreclosure,  Gardner,  or  one  GUlespie 
for  Gardner,  asked  him  to  assist  in  borrow- 
ing the  money  necessary  to  redeem  the  prop- 
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erty,  and  that  in  pttrauance  of  such  request 
be  undertook  to  procure  a  loan  for  such  pur- 
pose from  the  Cltlsens'  Bank  of  Senath; 
that  he  was  not  then  an  officer  of  the  banlc, 
but  a  stockholder,  and  "looked  after  some 
afCalrs  of  the  bank  on  request,"  because  his 
father  and  brother  were  directors  thereof 
and  his  family  Interested  therein;  that  he 
took  op  the  matter  with  Caneer,' cashier  of 
the  bank,  and  advised  blm  that  the  second 
deed  of  trust  on  the  Gardner  house  wonld 
be  safe  security  for  a  loan  of  $6,500;  that 
the  loan  was  tl^eafter  made,  and  be  (Dong- 
las)  received  from  Oardner  a  "check  or 
draft"  and  redeemed  the  property,  taking 
title  In  his  own  name  for  the  protection  of 
the  Citizens'  Bank  of  Senath,  which  he  rep- 
resented; and  that  after  so  acquiring  title 
to  the  property  he  executed  a  deed  of  trust 
thereon  for  $6,600,  and  delivered  it  either 
to  Gardner  or  GUlesple  for  the  purpose  of 
having  It  sold,  and  thus  procure  money  to 
r^ay  the  Citizens'  Bank  of  Senath;  and 
that  after  the  execution  of  this  second  deed 
of  trost  be  (Douglas)  conveyed  the  property 
to  Gardner,  subject  to  the  two  deeds  of  trust 
He  stated  that  the  money  in  question  wa» 
borrowed  from  the  Citizens'  Bank  of  Senath 
by  Grardner  personally,  and  not  by  the  A»- 
surance  Company,  "as  all  transactions  up  to 
that  time  were  with  Gardner  personally"; 
but  that  the  name  "Continental  Assurance 
Company  of  America"  was  u&ed  for  the  rea- 
son that  Gardne*  was  "in  bankruptcy"  and 
did  not  want  to  transact  business  in  bla 
own  name. 

Gardner  testified  that  the  fond  placed  to 
th«  credit  of  the  account  in  the  name  of  the 
Continental  Assurance  Company  in  the  Third 
NaUonal  Bank,  to  wit,  $6,248.76,  was  th« 
proceeds  of  a  loan  eecnred  by  him  from  A. 
A.  Caneer,  cashier  of  the  Citizens'  Bank  of 
Senath;  that  it  was  a  part  of  a  loan  for  $10,- 
000  which  he  (Gardner)  had  arranged  to  get 
from  Caneer,  the  money  to  be  used  in  pro- 
moting the  Continental  Assurance  Owaptinj. 
According  to  bis  recollection  the  deposit  so 
made  was  a  personal  check  of  A.  A.  Caneer. 
He  teatlfied  that  be  entered  Into  a  written 
contract  with  A.  A.  Caneer  on  March  12, 1810, 
for  the  loon  to  him  personally  of  $10,000.  It 
appears  that  the  original  contract  had  been 
lost,  but  the  witness  Identified  a  copy  there- 
of, which  was  introduced  in  evidence,  and 
which  is  as  follows: 

"St  liouis,  Mo.,  March  12,  1909. 

"This  contract  entered  into  by  and  between 
A.  A.  Caneer  and  H.  B.  Gardner,  for  and  in 
consideration  of  a  loan  of  ten  thousand  dollars 
($10,000.00),  to  be  made  to  H.  B.  Gardner  by 
A.  A.  Caneer,  and  the  services  of  Caneer  in  the 
office  and  officially,  ^  may  seem  best  for  the 
interest  of  the  Continental  Assurance  and  the 
International  Fire  Assurance  Companies  now 
being  organized  in  St  Louis,  Missouri,  the  said 
loan  or  an/  part  less  than  $10,000.()0  loaned 
■hall  be  paid  back  to  said  Caneer  on  or  before 
January  1,  1910 ;  and  it  is  understood  that  A. 
A.  Caneer  shall  devote  his  entire  time  and  as- 
sistance toward  the  organization  of  die  insnr* 


anee  companies  np  to  Jaaruaf  1,  1910,  and  H. 
B.  Oardner  guarantees  to  pay  the  said  loan  as 
aforesaid  and  pay  to  A.  A.  Caneer  the  sum  of 
ten  thousand  dollars  ($10,000.00)  for  his  (Ca- 
neer's)  services  to  said  Gardner  and  companies. 
"[Signed]      A.  A.  Caneer. 

"H.  B.   Oardner." 

Caneer  testified  that  on  or  about  Mardi 
24  or  26,  1909,  the  Ciltlzens'  Bank  of  Senath 
received  from  the  Third  National  Bank  of 
St  Louis  a  draft  drawn  by  Gardner  in  the 
name  of  the  Continental  Assurance  Company 
of  America  for  $6250;  that  the  Citizens' 
Bank  of  Senath  withheld  payment  until  it 
communicated  with  Gardner  "who  explained 
that  he  needed  more  money-  to  keep  the  busi- 
ness of  promoting  the  company  going" ;  and 
that  if  the  bank  would  honor  the  draft  the 
money  would  be  replaced  within  a  short  time 
from  the  sale  of  company  stock.  And  he 
testified  that  certain  moneys  thereafter  de- 
rived from  the  sale  of  stock  of  the  Assuraoce 
Company  in  the  territory  where  the  bank 
was  located,  were  deposited  in  the  Citizens' 
Bank  of  Senath,  and  that  such  moneys  were 
ntlUzed  to  reimburse  the  bank  for  the  loan. 
On  cross-examination  he  stated  that  the  loan 
in  question  was  made  to  "the  Continental  and 
International  Insurance  Companies,"  and 
that  no  note  or  collateral  was  taken  there- 
for. The  testimony  of  this  witness  was  im- 
peached, however,  by  the  testimony  of  two 
members  of  the  firm  of  attorneys  represent- 
ing the  defendant,  who  testified  that  Caneer, 
in  a  telephone  communication  heard  by  both 
of  the  attorneys,  had  stated  that  the  loan  in 
question  was  made  to  Gardner  personally, 
and  that  It  was  secured  by  a  note  for  $6,600, 
executed  by  Douglas  and  secured  by  a  sec- 
ond deed  of  trust  on  the  Gardner  bouse.  And 
the  undisputed  evidence  is  that  the  note  and 
deed  of  trust  last  mentioned,  found  their 
way  Into  the  hands  of  the  Citizens'  Bank  of 
Senath ;  but  Caneer  testified  that  these  were 
not  taken  as  security  for  the  loan  of  $6,260, 
but  for  a  subsequent  loan  of  $3,600. 

Defendant  In  its  answer  pleaded  that  plain- 
tiff had  previously  prosecuted  an  action 
against  Gardner,  with  full  knowledge  of 
all  the  fkcts  and  circumstances  connected 
with  the  transaction  here  in  controversy, 
and  in  that  action  had  obtained  a  final  Judg- 
ment against  Gardner  for  the  sum  of  $186,- 
489.86,  which  sum  included  the  Item  of  $6,445.- 
18,  which  plaintiff  seeks  to  recover  in  the  first 
cotmt  of  the  petition  herein ;  and  that  plain- 
tiff, having  thus  elected  to  pursue  his  remedy 
against  Gardner,  was  barred  from  prosecut- 
ing the  cause  of  action  declared  upon  in 
said  count  And  the  evidence  disclosed  that 
a  Judgment  bad  been  so  obtained  by  plaintiff 
against  Gardner  upon  a  demand  which  in- 
cluded the  item  here  In  controversy. 

The  court  made  a  special  finding,  setting 
forth  Its  findings  of  fact  and  conclusions  of 
law.  These  need  not  be  set  ont  at  length, 
but  in  the  course  of  the  opinion  we  shall  have 
occasion  to  refer  to  the  oourf s  ultimate  flnd- 
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IngB  and  oonclnslona  npon  which  It  predlcatr 
ed  Its  judgment  in  plaintiff's  favor. 

[1,2]  L  The  general  doctrine  Invoked  by 
plaintiff  is  one  supported  by  reason  and  au- 
thority. Where  a  check  of  a  corporation, 
drawn  by  an  officer  thereof,  Is  by  him  ten- 
dered to  his  aredltors  in  payment  of  his 
Individual  debt,  the  fact  that  the  Instru- 
ment upon  its  face  purports  to  be  drawn 
upon  corporate  funds  under  the  officer's  con- 
trol is  held  to  suffice  to  put  the  creditor  upon 
Inquiry;  and  if  a  dieck  of  such  character 
Is  accepted  and  nsed  by  the  creditor,  he  runs 
the  risk  of  being  required  to  restore  to 
the  corporation  the  proceeds  thereof.  See 
Charcoal  Ck).  v.  Lewis,  164  Mo.  App.  S48, 
130  S.  W.  716;  C!oleman  ▼.  Stocke,  159  Mo. 
App.  43, 139  S.  W.  216;  Rochester  v.  Parlour, 
164  N.  Y.  281,  68  N.  B.  114,  62>L.  R.  A.  790. 
But  this  doctrine  finds  application  only 
where  the  check  of  a  corporation,  thus 
used  to  pay  an  officer's  private  debt,  is  drawn 
upon  funds  actually  belonging  to  the  cor- 
poration and  wliich  tlie  officer  could  not 
rightfully  draw  upon,  whereby  corporate 
funds  are  misappropriated.  It  Is  not  to  be 
supposed  that  one  who  receives  such  a  check 
in  the  payment  of  an  officer's  private  debt  is 
liable  to  answer  over  to  the  corporatloa  when 
in  truth  corporate  funds  were  not  utilized 
in  the  transaction,  and  the  corporation  there- 
by suffered  no  loss.  No  one  will  contend 
that  an  action  for  money  had  and  received 
will  lie  against  the  recipient  of  such  a  check 
of  a  corporation  taken  for  the  payment  of  an 
officer's  private  obligation,  merely  because 
of  the  fact  alone  that  the  corporation's  check 
was  employed  in  the  transaction.  On  tlie 
other  band  such  use  of  a  check  of  a  corpora- 
tion is  sufficient  to  put  the  creditor  upon  his 
guard,  and  he  accepts  it  at  his  peril.  We  are 
to  consider  whether  or  not  the  facts  of  this 
case  bring  it  wltliin  the  doctrine  invoked, 
liearlng  in  mind  that  the  trial  court,  sitting 
as  a  Jury,  has  found  the  facts  in  plaintiff's 
favor,  and  that  its  finding  on  aiiy  contro- 
verted question  of  fact  is  conclusive  upon 
US  if  supported  by  any  substantial  evidence^ 

II.  It  is  argued  for  appellant  that  plain- 
tiff's action  declared  upon  in  the  first  count 
of  the  petition  is  barred  by  reason  of  having 
obtained  a  Judgm^it  against  Gardner  for  a 
sum  which  included  that  item;  tliat,  hav- 
ing elected  to  thus  pnrsne  Gardner,  plain- 
tiff is  now  precluded  from  asserting  his 
said  claim  against  defendant  The  trial  court 
took  the  view  that  both  remedies  were  avail- 
able to  plaintiff,  though  but  one  satisfaction 
could  be  had.  But  we  shall  dispose  of  the 
case  on  other  grounds,  assuming,  without 
deciding,  that  the  trial  court  was  correct  In 
this  holding. 

III.  Another  qoestian  arises  because  of  the 
state  of  the  evidence  relative  to  what  occur- 
red when  defendant  was  paid  the  sum  sought 
to  be  recovered.  All  of  the  evidence  touching 
the  matta  shows,  and   the  trial  court  so 


found,  that  the  defendant  refnsed  to  accept 
the  check  executed  in  the  name  of  the  Assur- 
ance Company  and  tendered  in  payment  of 
Gardner's  debt,  and  demanded  eitlier  cash 
or  a  cashier's  check;  and  that  thereafter  a 
cashier's  check  was  delivered  to  the  defend- 
ant, whereupon  it  conveyed  the  property  to 
Douglas.  But  the  check  drawn  in  the  name 
of  the  Assurance  Comx>any  had  (Inadvertent- 
ly or  otherwise)  been  indorsed  by  defendant, 
and  was  used  at  the  bank  to  procure  the 
cashier's  check.  There  Is  no  positive  testi- 
mony as  to  who  presented  the  original  check 
to  the  bank  In  order  to  procure  the  cashier's 
"Check,  but  the  uncontradicted  evidence  is 
that  the  cashier's  check  was  delivered  to 
defendant  either  by  Gardner  liimself  or  by 
Douglas  for  him,  making  it  appear  that  the 
original  check  was  presented  to  the  bank  by 
Gardner  or  some  one  representing  him. 
Plaintiff's  case  therefore  is  brought  within 
the  doctrine  of  the  cases  dted  above,  if  at 
all,  by  reason  of  the  fact  that  defendant's 
Indorsement  (unexplained)  is  found  upon  the 
original  check  which  was  ntlllzed  as  above 
stated.  Under  the  drcnmstanoes  we  are  not 
prepared  to  say  that  the  mere  appearance  of 
this  Indorsement  on  the  check  is  sufficient  to 
bring  the  case  within  the  doctrine  relied  up- 
on. But  in  tlie  view  which  we  take  of  the 
case  it  is  onnecessary  to  pass  upon  this  ques- 
tion. 

[3-e]  IV.  The  vital  question  presented  up- 
on the  record  is  whether  or  not  there  is  any 
evidence,  of  probative  force  and  value,  that 
funds  of  the  Continental  Assurance  Company 
of  America  were  In  fact  drawn  upon  and 
ntlllzed  to  pay  the  private  debt  of  Gardner 
Who  assumed  to  act  as  secretary  of  the  pro- 
posed corporation.  On  Mardi  26,  1909,  the 
date  of  the  transaction  with  defendant  trust 
company  here  in  question,  the  Continental 
Assurance  Company  of  America  was  not  in 
existence.  Its  promoters  were  proceeding 
with  the  steps  leading  up  to  its  incorporation, 
and  were  then  publishing  the  declaration  of 
intention  to  form  a  corporation  under  the 
statutes  menti(Mied  above.  That  declaration, 
together  with  the  proposed  cluirter,  tiad  not 
been  filed  in  the  office  of  the  superintendent 
of  insurance,  as  required  by  section  6S98, 
supra.  Sudi  declaration  and  proposed  char- 
ter were  thereafter  so  filed,  and  on  April  24, 
1909,  a  certificate  of  Incorporation  was  is- 
sued by  the  Secretary  of  State,  in  accordance 
with  section  6900,  supra.  The  Assurance 
Company  therefore  had  no  existence  whatso- 
ever prior  to  April  24, 1909 ;  the  term,  "Con- 
tinental Assurance  Company  of  America." 
was  but  a  name  utilized  by  Harry  B.  Gard- 
ner for  his  individual  purposes.  As  early  as 
February  29,  1909,  nearly  two  months  before 
the  certificate  Of  incorporation  "^as  issned, 
(Gardner  opened  the  bank  account  in  this 
name,  which  he  used  as  he  saw  fit.  But  three 
deposits  were  made  in  that  account  prior  to 
ttie  deposit  made  as  a  result  of  the  loan  from 
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the  dUzens'  Bank  of  Senatb,  or  Ganeer,  Its 
cashier,  and  out  of  which  Gardner's  debt  to 
the  defendant  tnwt  c(»npany  was  paid.  All 
of  the  evidence,  excepting  the  bare  statement 
of  the  witness  Caneer,  is  to  the  effect  that 
this  loan  was  made  to  Gardner  personally, 
and  the  evidence  tends  strongly  to  show  that 
it  was  upon  the  security  of  Gardner's  own 
property  which  is  said  to  have  been  deeded 
to  Douglas  to  secure  the  CitlzenB'  Bank  of 
Senath,  into  whose  possession  the  deed  of 
trust  executed  by  Douglas  found  its  way. 
The  testimony  of  Caneer,  to  the  effect  that 
the  loan  was  made  to  the  AssuAnce  Oom- 
pany.  Is  wholly  devoid  of  probative  force 
and  must  be  rejected  as  valueless.  It  is  not 
our  province  to  pass  upon  the  credibility  of 
witneases  or  the  weight  to  be  given  to  their 
testimony;  but  the  testimony  that  the  loan 
was  made  to  the  Assurance  Ciompany  cannot 
possibly  be  true,  for  that  company  had  no 
shadow  of  existence  at  the  time,  and  in  fact 
never  reached  the  point  where  it  had  the 
corporate  power  to  enter  into  a  transaction 
of  such  character. 

If  the  loan  was  a  part  of  the  $10,000  agreed 
to  .be  loaned  by  Caneer  to  Gardner,  In  ac- 
cordance with  the  written  contract  between 
them,  quoted  abovef,  It  was  nevertheless 
Grardner's  personal  affair  and  not  that  of  the 
corporation  which  then  had  no  existence.  If 
it  be  true  that  the  loan  was  ostensibly  made 
to  furnish  Gardner  funds  with  which  to  car- 
ry on  the  promotion  of  the  company,  it  was 
none  the  less  a  matter  personal  to  Gardner. 
The  corporation,  not  being  in  any  sense  in 
existence,  could  not  have  been  a  party  to 
the  transaction ;  nether  could  Gardner  have 
acted  as  agent  for  it,  since  one  cannot  be 
the  agent  of  a  principal  not  in  esse.  There 
Is  no  element  of  ratification  or  adoptlmi 
present.  Properly  speaking  the  corporation 
could  only  become  liable  upon  the  contract 
by  adopting  the  same  as  its  own  (see  Furni- 
ture &  Carpet  Co.  v.  Crawford,  127  Mo.  loc. 
dt.  864,  866,  30  S.  W.  163),  but,  as  we  shall 
readily  see,  this  corporation  failed  to  reach 
the  stage  where  it  was  possible  for  it  to  bind 
itself  upon  any  contract  or  undertaking  en- 
tered into  by  its  promoters. 

Section  8900,  Rev.  Stat.  1909,  referred  to 
above,  provides  that  whenever  the  corpora- 
tors of  an  insurance  company  of  the  charac- 
ter here  in  question  shall  have  died  the 
declaration  required  by  section  6888,  supra, 
t(«ether  with  proof  of  publication  required 
by  the  latter  section,  with  the  superintend- 
ent of  the  insurance  department  of  the  state, 
it  shall  be  the  tatter's  duty  to  submit  such 
declaration  to  the  Attorney  General  for  ex- 
amination, and  if  it  shall  be  found  by,  him 
to  be  in  accordance  with  the  provisions  of 
article  2,  chapter  61,  Rev.  Stat  1809,  and 
"not  inconsistent  with  the  Constitution  and 
laws  of  this  state  and  of  the  United  States," 
he  shall  so  certify  and  deliver  the  same  back 
to  the  niperintendent,  who  shall  cause  the 


papers,  wlflj  the  certificate  of  the  Attorney 
General,  to  be  recorded,  and  shall  furnish 
a  certified  copy  thereof  to  the  corporators 
and  file  a  like  certified  copy  with  the  Secre- 
tary of  State,  who,  upon  payment  Into  the 
state  treasury  of  the  tax  required  by  section 
2976,  Rev.  Stat.  1909,  shall  issue  a  certificate 
of  incorporation — 

"upon  the  receipt  of  which  they  (the  eorpo- 
raters)  shall  become  a  body  politic  and  corporate 
and  may  proceed  to  organize  in  the  manner  set 
forth  in  their  charter  and  to  open  books  for 
subscriptions  to  the  capital  stock  of  the  com- 
pany and  keep  the  same  open  until  the  whole 
amount  speclned  in  the  charter  is  subscribed, 
hut  it  ahatt  not  be  lawful  for  luch  company  to 
iMue  policiet  or  trantaot  any  (tmneM  of  any 
hind  or  nature  ichatsoever,  tecept  a*  aforetaii, 
until  they  have  fully  complied  with'  th«  require- 
menta  of  thit  article."    (Italics  ours.) 

Sections  6901  and  6802  provide  steps  to 
be  taken  after  the  capital  stock  named  in  the 
charter  has  been  fully  subscribed,  and  $100,- 
000  thereof  paid  in,  in  order  to  procure  au- 
thority to  transact  business  as  an  insurance 
company. 

Under  these  statutes  the  issuance  to  the 
corporators  of  the  so-called  certificate  of  in- 
corporation does  not  give  birth  to  the  corpo- 
ration. It  remains  in  ntero  untlT  the  capital 
stock  is  fully  subscribed  and  authority  to 
transact  business  is  obtained  in  the  manner 
provided  by  the  statute.  The  "certificate  of 
incorporation"  merely  has  the  effect  of  grant- 
ing to  the  "corporators"  the  power  to  open 
books  of  subscription  and  take  subscrlptloDS 
to  the  capital  stock  of  the  proposed  corpora- 
tion. See  Taylor  v.  Insurance  Co.,  266  Mo. 
283,  181  S.  W.  a- 

It  Is  therefore  readily  apparent  that  by  no 
possible  means  could  the  "Continental  As- 
siunnce  Company  of  America"  have  made  It- 
self liable  for  moneys  loaned  by  Caneer  or 
his  bank  to  Gardner  for  promotion  pnrt>oses 
or  otherwise.  Even  after  the  issuance  of 
the  certificate  of  incorporation  no  power  re- 
sided in  the  corporators,  or  the  proposed  cor- 
poration, to  transact  business  of  any  such 
character.  See  Ellerbe  v.  Bank,  100  Mo.  445, 
19  S.  W.  241;  Taylor  v.  Insurance  Co.,  su- 
pra. And  in  no  sense  were  the  funds  thus 
obtained  by  Gardner  corporate  funds.  They 
did  not  come  from  stock  subscriptions,  but 
were  procured  by  Gardner  for  his  individual 
purposes,  whatever  they  may  have  been, 
prior  to  the  time  when  the  corporators  be- 
came clothed  with  power  to  take  subscrip- 
tions to  the  capital  stock. 

The  trial  court,  in  its  findings  of  fact,  in 
part  states: 

"The  court  is  of  opinion  that  the  testimony  of 
the  witnesses  can  only  be  harmonized  with  each 
other  and  with  the  undisputed  facts  upon  the 
theory  that  the  money  was  loaned  to  Gardner, 
but  for  the  Assurance  Company;  and  I  there- 
fore find  the  fact  to  be  that  this  loan  was  made 
to  and  became  the  property  of  the  Assurance 
Company,  and  that  there  were  no  funds  belong- 
ing to  Gardner  individually  mingled  In  the  ac- 
count of  the  company  in  the  Third  National 
Bank.  Nor,  in  so  holding,  have  I  overlooked 
the  fact  that  a  second  deed  of  trust  on  the  prop- 
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erty,  6000  Raymond  avenne,  was  given  aa  ae* 
cunty  for  the  loan.  The  company  may  have 
borrowed  the  money  and  Gardner  furnished  the 
security,  and  still  it  would  be  a  loan  to  the 
company." 

But  the  finding  that  the  loan  "was  made 
to  and  became  the  property  of  the  Assure 
ance  Company"  has  nothing  to  support  It; 
and  we  are  consequently  in  no  manner  bound 
thereby.  And  equally  untenable  is  the  theory 
that  the  loan  was  made  for  the  Assurance 
Company,  and  thereby  became  impressed 
with  a  trust  in  its  favor.  It  la  true  that  pro- 
moters 9tand  In  a  fiduciary  relation  to  the 
corporation  which  they  bring  Into  being,  but 
it  does  not  follow  that  all  moneys  belonging 
to  or  procured  by  a  promoter,  which  may 
happen  to  have  been  handled  or  dealt  with 
by  him  during  the  promotion  of  the  corpora- 
tion, are  impressed  vrith  a  trust  in  Its  favor. 
The  fund  here  utilized  to  pay  defoidant  was 
one  procured  individually  by  Gardner,  and, 
as  the  trial  court  finds,  upon  security  fur^ 
nlshed  by  him.  It  never  came  into  the  treas- 
ury of  the  corporation,  and  In  truth  was  not 
disbursed  by  an  officer  thereol  The  fact 
that  it  was  d^jiosited  In  and  temporarily  be- 


came a  part  of  a  bank  account  which  Gard- 
ner had  opened  imder  a  name  which  he  In- 
tended to  use  as  the  name  of  a  company  pro- 
posed to  be  incorporated,  and  of  which  be 
styled  himself  secretary,  did  not  have  the 
effect  of  constituting  it  a  corporate  fund. 
And  for  the  reasons  noted  above,  it  was  im- 
possible for  the  oorp<Mratlon  to  ratify  or  adopt 
the  transaction  so  as  to  affect  the  character 
of  the  fund  or  become  liable  for  the  r^ay- 
ment  of  the  loan.  The  fact  that  funds  sub- 
sequently derived  from  the  puyment  of  sub- 
scriptions to  the  capital  stock  of  the  oom- 
pany,  which  came  into  the  possession  of  the 
Citizens'  Bank  of  Senath,  are  said  to  have 
been  retained  and  utiUiEed  to  r^>ay  the  mon- 
ey borrowed  by  Gardner,  is  a  matter  with 
which  we  cannot  reckon  in  this  action. 

We  regard  it  as  altogether  clear  that  the 
plaintiff  receiver  wholly  failed  to  make  out 
a  case  fiilUng  within  the  doctrine  rdied 
upon. 

It  follows  that  the  Judgment  must  be  re- 
versed, and  it  is  so  ordered. 

BBYNOUDS,  P.  J.,  concurs. 
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WESTBROOK  GRAIN  &  COBIMISSION  OO. 
v.  RICE.     (No.  219.) 

(Supreme  Court  of  Arkansas.    Oct  23,  1916.) 

MAfliSB  AiTO  Skbvant  «=»80(6)— Aotion  roB 
Sazast— Evidence — Pbesumptions. 
Where  an  employe,  who  had  been  employed 
for  five  years  at  a  definite  salary,  was  put  in 
diarge  of  the  retail  bnsineas  of  Us  employer 
witbont  definite  agreement  as  to  increase  of 
aalaiy,  the  presumption  was  that  he  continued 
employment  at  the  same  salary,  notwithstanding 
the  change  of  place  of  emplojonent  and  assump- 
tion of  some  additional  duties,  and  quantum 
meruit  for  his  serrioe*  would  not  lie. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  116;  Dec.  Dig.  <8=»80(e).] 

Appeal  from  Jefferson  Chancery  Court; 
Jno.  M.  Elliott,  Cbancellor. 

Stilt  by  R.  B.  Rice,  doing  business  as  the 
City  Feed  Company,  against  the  Westbrook 
Grain  ft  Commlsston  Company;  that  being 
the  firm  name  of  Howell  L.  Westbrook. 
From  a  decree  for  complainant,  said  West- 
brook appeals.    Reversed  and  dismissed. 

Crawford  &  Hooker,  of  Pine  Blnfl,  tor 
appellant.  Nixon  ft  Levina,  of  Pine  Blolf, 
for  appellee. 

SMITH,  J.  Appellee  brought  this  suit  to 
restrain  appellant  from  Interfering  with 
the  bnedness  of  the  City  Feed  Company,  and 
alleged  in  his  complaint  that  he  was  the 
owner  thereof,  having  purchased  the  business 
from  appellant,  who,  notwithstanding  the 
fact  that  he  had  sold  the  business  to  ap- 
pellee, claimed  to  be  the  owner  thereof  and 
was  attempting  to  oust  appellee  from  its 
control  and  management.  Before  the  sub- 
mission of  the  cause  there  was  an  amend- 
ment to  the  complaint  in  which  appellee 
prayed,  if  the  court  should  find  that  he  was 
not  the  owner  of  the  business,  that  additional 
compensation  be  allowed  him  for  his  serv- 
ices during  the  time  it  bad  been  under  his 
management  App^ant  denied  appellee's 
ownership  or  his  right  to  additional  oompen- 
satlcm.  Appellee  was  employed  by  appel- 
lant's father  for  five  years  and  was  employed 
by  aitpeUant  himself  after  he  succeeded  his 
father  in  the  control  of  the  bnsiness  for  a 
period  of  about  two  years  and  until  the  time 
of  the  Institution  of  this  suit  The  West- 
brooks  had  been  engaged  In  both  the  whole- 
sale and  retail  business  which  was  conducted 
as  a  single  enterprise;  but  when  appel- 
lant succeeded  to  Its  management  he  separat- 
ed his  retail  business  from  his  wholesale 
business,  and  put  appellee  in  charge  of  this 
retail  bnslness,  which  was  thereafter  con- 
ducted under  the  name  of  the  City  Feed 
Company.  Upon  taking  charge  of  this  busi- 
nesa,  appellee  ezecated  to  the  order  of  the 
Westbrook  Grain  ft  CTommission  Company, 
which  was  the  name  under  which  the  whole- 
sale business  had  been  and  was  thereafter 
conducted,  a  note  for  |7,900.  This  note 
wis  signed  by  appellee  as  manager,  and  ap- 


pears to  represent  the  stock  of  goods  on  hand 
and  other  charge  Items  which  the  retail 
business  owed  the  wholesale  business.  There- 
after, there  was  a  complete  severance  of  the 
business  of  the  two  concerns,  and  appellee 
was  left  in  sole  charge  of  the  retail  business. 
The  court  found  there  had  been  no  sale  of 
the  retail  business  to  appellee,  and  also 
found  that  there  was  no  agreement  fixing  his 
salary,  and  that  the  fair  and  reasonable  val- 
ue of  his  services  was  $200  per  month,  and 
rendered  judgment  accordingly,  and  appel- 
lant alone  has  appealed  from  this  decree. 
Prior  to  being  put  tn  charge  of  the  retail 
business,  appellee  had  t>een  paid  a  salary  of 
|126  per  month,  and  he  gave  the  following 
testimony  concerning  its  Increase: 

"Q.  What  salary  did  you  draw  there  as  man- 
ager of  the  City  Feed  Company?  A.  Salary; 
I  drew  $125  a  month.  Q.  You  had  been  draw- 
ing that  before  as  an  employe  of  the  Westbrook 
people,  had  you  not?  A.  Yes,  sir.  Q.  And  yon 
continued  to  draw  it  after  you  were  manager, 
did  you  not?  A.  Tea,  sir.  Q.  Tou  have  drawn 
that  up  until  the  time  of  the  filing  of  this  suit? 
A.  Yes,  sir ;  I  drew  $135  a  month.  Q.  Under 
an  agreement  with  Mr.  Westbrook,  or  just  on 
your  own  motion?  A.  Yes,  sir;  on  my  own  mo- 
tion. Q.  At  the  time  you  purchased  this  prop- 
erty^ you  think  you  drew  out  of  the  business 
$135  a  month?  A.  Yes,  sir;  $186.  O.  When 
be  put  you  in  charge  of  the  business  m  June, 
did  he  tell  you  then  what  he  agreed  to  pay 
you?  A.  No,  sir.  Q.  Did  he  ever  in  his  life, 
when  he  put  you  in  charge,  or  at  any  other 
time,  ever  come  to  any  agreement  about  how 
much  he  would  pay  you?  A,  No,  sir;  he  never 
did.  The  business  went  right  on  after  bis 
father's  death.  Q.  Never  did  nave  any  stipulat- 
ed price  after  you  took  charge,  and  assumed  re- 
sponsibility of  the  business?    A.  No,  sir." 

In  other  portions  of  his  testimony  he  stated 
an  Increase  of  salary  was  promised  if  the 
bnslness  were  profitable,  and  the  business 
had  proven  profitable. 

Appellant  testified  as  follows: 

"Q.  At  the  time  that  Mr.  Rice  was  drawing 
$126  a  month,  at  the  time  he  took  charge  of  the 
business,  was  anything  said  about  an  increase 
in  salary?  A.  Mr.  Rice  asked  me  what  I 
thought  it  would  be  worth  up  there,  and  I  told 
Um  just  to  continue  along  like  we  had  been, 
and  if  the  business  justified  it,  we  would  be 
willing  to  grant  hiin  an  increase  in  salary. 
Something  was  said  about  that  the  business 
would  show  something  like  $6,000  or  $6,000 
profit  a  year,  and  I  told  him,  if  it  did  and  the 
figures  show  up  that  way,  we  would  be  glad 
to  increase  hia  salary.  Q.  But  nothing  was 
definitely  decided  on?  A.  Nothing  except  that 
he  was  to  continue  at  the  salary  he  was  getting ; 
that  was  definitely  fixed.  Q.  So,  if  the  bad- 
ness made  good,  yon  would  give  him  a  raise  of 
salary?  A.  I  said  we  would  discuss  the  ques- 
tion, if  the  profits  showed  an  increase  of  $5,(X>0 
to  $6,000  a  year." 

He  denied  that  the  bnslnesB  showed  this 
increase,  and  stated  that  there  was  no  other 
conversation  or  agreement  in  regrard  to  any 
increase  in  the  salary,  and  that  he  did 
not  Icnow  that  appellee  was  taking  credit 
for  any  larger  amount  than  $125  per  month, 
and  that  appellee's  action  in  crediting  him- 
self with  $135  a  month  was  done  without 
his  knowledge  or  consent. 
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We  think  this  evidence  does  not  warrant 
the  conrt's  finding.  This  la  not  the  case 
of  one  man  entering  another's  service  with- 
out any  agreement  as  to  comi)ensatlon.  In 
such  a  case  the  court  might  inquire  the  value 
of  similar  services  and  award  compensation 
quantum  meruit.  Here  appellee  had  been 
employed  for  five  years  at  a  definite  salary, 
and,  in  the  absence  of  any  agreement  in  re- 
gard to  salary,  the  presumption  would  be  tliat 
he  continued  his  employment  at  the  same 
salary,  notwithstanding  he  changed  his  i^ace 
of  employment  and  assumed  some  additional 
duties.  Appellee  says  there  was  no  agree- 
ment except  as  above  stated,  and  we  think 
the  finding  that  the  prior  contract  was  re- 
scinded and  a  new  one  implied  is  contrary 
to  the  preponderance  of  the  evidence;  and 
the  fact  that  appellee  may  have  earned  a 
larger  salary  and  expected  to  receive  a 
larger  salary  would  not  support  a  recov- 
ery therefor,  unless  there  was  some  agree- 
ment, either  expressed  or  implied,  on  appel- 
lant's part  to  pay  It 

The  decree  of  the  court  below  Is  therefor 
reversed,  and  the  cause  dismissed. 


HAMPTON  ▼.  HANELINE  et  aL     (No.  180.) 
(Supreme  Court  of  Arkansas.    Oct.  16,  1916.) 

1.  Pleading     4s>127(1)  —  AoiossiONa  —  Db- 
niAi.8. 

In  a  suit  to  recover  a  tract  of  land,  where- 
in the  defendant  and  cross-complainant  alleged 
that  the  erantees  in  the  de^  under  which 
plaintilfs  claimed  fraudnlently  caused  it  to  re- 
cite a  consideration  of  $100  instead  of  a  cove- 
nant to  support  the  grantor  and  had  secured  the 
deed  under  the  grantor's  beUef  that  it  re- 
cited the  true  consideration,  and  where  the  an- 
swer thereto  denied  the  allegations,  there  was 
no  admission  by  plaintiffs  that  the  $100  con- 
sideration was  fraudulently  inserted  in  the  deed 
under  which  they  claimed. 

[Ed.   Note.— For   other  cases,   see   Pleading. 
Cent  Dig.  §§  264-268;    Dec  Dig.  <8e=»127(1).J 

2.  Deeds  (8=3211(3)— Evidencb— Fraud. 

In  such  action,  evidence  htM  not  to  show 
that  the  grantees  in  the  deed  under  which 
plaintiffs  claimed  title  f^udulently  caused  it 
to  recite  a  conMderation  of  $100,  instead  of 
the  covenant  to  support  the  grantor  and  so 
secured  the  grantor's  signature  to  the  deed. 

[Bid.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  Sf  644,  645;   Dec.  Dig.  «=a2H(3).] 

3.  Deeds   «=3l96— Conbidebation- Pbesxtmp- 

TION. 

The  presumption  is  that  the  grantor  has 
the  real  consideration  recited  in  his  dee£ 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  iS  584-S86;    Dec.  Dig.  <»s>196.] 

4.  Evidence   «=»419(2)  —  Paeol   Bvidenok  — 
Recited  Conbidbbaiion  or  Deed. 

In  the  absence  of  testimony  tending  to  show 
that  the  money  consideration  named  m  a  deed 
was  inserted  by  mutual  mistake  or  some  fraud 
practiced  upon  the  grantor  when  he  signed  it, 
neither  the  grantor  nor  those  claiming  under 
him  can  question  such  consideration  to  in- 
validate the  deed. 

(E3d.   Note.— For  other  cases,   see   Evidence, 
Cent  Dig.  §  1912;   Dec.  Dig.  «=»419(2).]    . 


6.  Evidence  <g=>434(3)  —  Deeds  —  Vauditt— 

Consideration. 
Where  the  money  consideration  recited  in 
a  deed  is  not  the  true  consideration  and  is  in- 
serted through  fraud  or  mutual  mistake,  such 
facts  maj:  be  shown  to  defeat  the  deed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  J  2007;   Dec.  Dig.  <»=»434(3).l 

Appeal  from  Qreene  Chancery  Court; 
Chas.  D.  Frlerson,  Chancellor. 

Suit  to  recover  land  by  R.  L.  Haneline  and 
others  against  W.  N.  Hampton,  in  which  the 
Dipscomb  Lumber  Company  intervened.  De- 
cree for  Intervener  by  consent,  and  for  plain- 
tiffs for  the  land  and  In  favor  of  defendant 
for  improvements,  etc.,  and  defendant  ap- 
peals, and  plaintiffs  take  a  cross-appeaL  Af- 
firmed. 

Appellees  Instituted  this  suit  against  tlie 
appellant  to  recover  a  certain  tract  of  land 
In  Greene  county.  Ark.  They  sued  as  the 
widow  and  children  of  L.  B.  Penny.  They 
alleged  in  their  complaint  that  they  had  ti- 
tle under  a  deed  from  one  Amanda  Haneline 
to  li.  E.  Penny,  R.  L.  Haneline,  and  S.  P. 
Haneline,  dated  February  S,  1897,  and  filed 
for  record  September  27,  1918;  that  they 
were  entitled  to  the  immediate  possession, 
and  prayed  judgment  for  the  recovery  of  the 
lands,  and  damages  for  the  onlawful  deten- 
tion of  the  same. 

Appellant  answered  denying  that  appellees 
had  any  title  or  right  to  the  possession  of 
the  land  described  in  their  complaint  and 
set  np  that  their  grantor,  Amanda  Haneline, 
on  March  4,  1913,  had  conveyed  the  lands  to 
appellant  by  warranty  deed,  and  that  nnder 
said  deed  api)ellant  entered  into  possession 
of  the  land  and  holds  the  same  as  the  own- 
er thereof;  that  the  consideration  of  the 
deed  under  which  he  claimed  title  was  gran- 
tee's (appellant's)  promise  to  live  with  the 
grantor,  fnmieli  her  a  home,  care,  nursing, 
medical  attention,  and  support  for  the  re- 
mainder of  her  life,  and  the  payment  of  her 
funeral  expenses,  all  of  which  promises  as 
the  consideration  for  the  deed  had  been  fully 
performed  by  the  appelant;  that  the  ap- 
pellant in  order  to  make  the  premises  a  tit 
habitation  for  the  grantor  and  to  enable  him 
to  perform  his  promise  end  pay  the  consid- 
eration named  in  the  deed,  had  expended,  of 
his  own  money  and  labor  the  sum  of  $315  in 
improvements  on  the  premises.  AppeUant 
further  alleged  that  the  pretended  deed  un- 
der which  the  api>ellees  claimed  was  null  and 
void;  that  the  real  consideration  for  the 
deed  nnder  which  app^ees  claimed  tritle 
was  the  covenant  on  the  part  of  the  grantees. 
Fenny  and  the  two  Hanellnes,  to  live  witb, 
take  care  of,  and  furnish  all  supplies  and 
medical  attention  to  the  grantor  during  lier 
lifetime,  and  to  pay  her  doctor  bills  and  fu- 
neral expenses  at  her  death;  that  the  gran- 
tors fraudulently  caused  the  deed  to  recite 
a  consideration  of  $100,  instead  of  the  rea.1 
consideration,  which  was  the  covenant  upon 
the  part  of  the  grantees  to  support  and  ca.re 
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for  tbe  grantor ;  tbat  the  grantor  signed  tbe 
deed  In  the  belief  tbat  it  recited  tbe  tme 
consideration;  tbat  tbe  grantees  mored  upon 
the  tract  of  land  In  controversy  and  lived 
with  the  grantor,  Amanda  Haneline,  until 
about  the  year  1000,  at  which  time  they  neg- 
lected and  refused  to  perform  their  covenant 
to  support  tbe  grantor,  and  it  was  then 
agreed  by  all  parties  tbat  the  grantees  should 
be  released  from  their  covenant  to  support 
the  grantor  and  that  the  deed  executed  by 
the  grantor  to  them  should  be  destroyed  and 
tbe  contract  abandoned;  that  all  parties  be- 
lieved that  by  this  action  the  covenants  of 
the  deed  would  be  rescinded  and  the  title  to 
tbe  land  be  again  vested  in  Amanda  Hane- 
line; that  this  latter  agreement  was  execut- 
ed by  the  grantees  surrendering  possession 
of  the  land  to  the  grantor  and  removing 
therefrom;  that  tbe  grantor  from  thence- 
forth continued  In  tbe  sole,  exclusive,  and 
adverse  possession  of  the  lands  for  about  13 
years,  and  until  March  4, .  1913,  when  she 
executed  the  deed  under  which  appellant 
claims;  that  the  pretended  deed  under  which 
tbe  appellees  claim  title  was  not'flled  for  rec- 
ord until  September  27,  1913,  long  after  the 
death  of  L.  E.  Fenny;  and  that  none  of  tbe 
grantees  ever  asserted  title  thereunder  dur- 
ing the  lifetime  of  tbe  grantor.  He  further 
alleged  that  the  grantor,  in  her  lifetime,  and 
appellant  after  her  death,  had  paid  all  taxes 
on  the  land  since  1872.  He  prayed  that  the 
complaint  be  dismissed,  tbat  tbe  deed  to  ap- 
pellees be  canceled  as  a  cloud  on  her  title, 
and  for  all  equitable  and  proper  relief. 

Appellees  denied  tbat  Amanda  Haneline  had 
acquired  title  by  adverse  possession;  admit- 
ted the  execution  of  the  deed  under  which 
appellant  claimed,  but  averred  tbat  such 
deed  was  subsequent  to  the  deed  under  which 
api)ellee8  claimed  title;  and  alleged  that  at 
the  time  appellant  recorded  bis  deed  he  bad 
actual  knowledge  of  the  appellees'  deed. 
They  denied  that  they  had  perpetrated  any 
fraud  upon  their  grantor;  denied  that  ap- 
pellant had  expended  $315  or  any  other  sum 
of  money,  for  the  care  and  support  of  Aman- 
da Haneline  or  for  Improvements  and  taxes, 
as  alleged  in  Ills  cross-complaint ;  and  pray- 
ed that  tbe  same  be  dismissed. 

The  Upscomb  Lumber  CJompany  intervened 
and  set  up  a  claim  for  $71.70  for  materials 
and  lumber  fumished  and  used  in  tbe  con- 
struction of  the  dwelling  house  on  tbe  land 
in  controversy.  This  claim  of  tbe  lumber 
company  was  not  disputed. 

After  hearing  the  testimony,  the  court 
found  that  on  February  3,  1897,  Amanda 
Haneline,  then  the  owner  of  the  lands  in 
controversy,  conveyed  the  same  by  deed  to 
L.  E.  Penny,  B.  U  Haneline,  and  S.  P.  Hane- 
line, and  that  since  said  conveyance  was 
made  Penny  had  died,  leaving  surviving  him 
his  widow  and  children  (naming  them) ;  that 
the  deed  recited  a  consideration  of  $100,  but 
tbat  the  actual  consideration  was  the  care 
and  sai>port  of  Amanda  Haneline  during  her 


lifetime;  that  on  March  4,  1018,  Amanda 
Himeline  executed  a  second  deed  for  the  land 
in  controversy  to  W.  N.  Hampton;  that  the 
express  consideration  in  that  deed  was  the 
care  and  support  of  Amanda  Haneline  dur- 
ing her  lifetime,  and  the  payment  of  her  doc- 
tor bills  and  funeral  exjienses;  that  tbe 
deed  last  executed  to  Hampton  was  recorded 
prior  to  the  one  made  to  plaintiffs,  but  that 
defendant  had  actual  knowledge  of  the  ex- 
istence of  the  deed  made  to  plaintiffs  at  the 
time  said  second  deed  was  made.  The  court 
further  found  that  plaintiffs  are  entitled  to 
recover  the  lands,  but  found  that  defendant 
expended  some  money  on  improvements  while 
in  possession  of  the  land,  and  that  defend- 
ant carried  out  part  of  the  contract  under- 
taken by  plaintiffs  of  caring  for  Amanda 
Haneline.  The  court  found  in  favor  of  the 
defendant  for  the  value  of  the  improvements 
and  defendant's  services  in  tbe  sum  of  $150, 
and  entered  a  decree  in  his  favor  for  such 
sum,  and  also,  by  the  consent  of  all  parties, 
in  favor  of  the  intervener  for  $71.70,  and  or- 
dered that  the  lands  be  sold  for  the  payment 
of  these  sums.  The  court  also  entered  a 
decree  in  favor  of-  the  plaintiffs  for  the  land 
in  controversy.  Defendant  appealed  from 
the  Judgment  against  him  decreeing  the  ti- 
tle to  the  lands  in  controversy  in  the  plain- 
tiffs, and  the  plaintiffs  prayed  a  cross^ppeal 
from  the  decree  against  them  for  the  im- 
provements. Other  facts  stated  in  the  opin- 
i(m. 

R.  B.  L.  Johnson  and  Burr,  Stewart  & 
Burr,  all  of  Paragould,  for  appellant  Hud- 
dleston,  Fuhr  &  Futrell,  of  Paragould,  for 
appellees. 

WOOD,  J.  (after  stating  the  fftcts  as 
above).  [1]  The  appellant  alleged  in  bis 
cross-complaint  tbat  the  grantees  in  the  deed 
under  which  the  appellees  claimed  title 
fraudulently  caused  said  deed  to  recite  a 
consideration  of  $100,  instead  of  the  cove- 
nant to  support  the  grantor,  and  secured  the 
grantor  to  sign  the  deed  In  tbe  belief  that  it 
recited  the  true  consideration.  Tbe  appel- 
lees, in  their  answer  to  the  cross-complaint, 
deny  tbat  the  deed  under  which  they  hold  is 
null  and  void,  or  tbat  any  fraud,  as  alleged 
in  defendant's  cross-complaint,  was  practiced, 
etc.  Upon  these  allegations  of  the  complaint 
and  answer  It  cannot  be  said  tbat  the  appel- 
lees admitted  that  the  $100  consideration  was 
fraudulently  inserted  in  the  deed  under  which 
they  claimed.  Appellees  challenged  that  al- 
legation In  the  cross-complaint  of  the  appel- 
lant 

[2]  Oral  testimony  was  taken  on  this  is- 
sue, which  tbe  appellees  moved  to  strike 
from  tbe  record;  but  the  court  overruled  ap- 
pellees' motion  and  considered  tbe  testimony. 
There  was  no  testimony  to  justify  a  finding 
that  tbe  grantees,  in  tbe  deed  under  which 
tbe  appellees  claim  title,  had  perpetrated  any 
fraud  upon  tbe  grantor,  Mrs.  Amanda  Hane- 
line, In  tbe  procurement  of  the  deed.    There 
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was  nothing  In  tilie  testimony  to  warrant  the 
conclusion  that  the  consideration  of  $100 
named  therein  was  fraudulently  Inserted  In 
the  deed.  The  fact  that  there  was  an  addl- 
Uoofil  consideration  In  the  way  of  a  promise 
on  the  part  of  the  grantees  for  support,  etc., 
would  not  be  sufficient  to  show  that  the  In- 
sertion of  the  $100  as  the  consideration,  with- 
out mentioning  the  additional  consideration, 
was  a  fraud  practiced  upon  the  grantor  by 
the  grantees  In  the  procurement  of  the  deed. 

IS,  4]  The  grantor  makes  the  deed.  The 
presumption  Is  that  he  had  the  real  consider- 
ation recited  therein,  and,  In  the  absence  of 
testimony  tending  to  show  that  the  pecuniary 
consideration  named  In  the  deed  was  Insert- 
ed therein  by  mutual  mistake  or  by  some 
fraud  practiced  upon  the  grantor  at  the  time 
he  signed  the  deed,  neither  the  grantor  nor 
those  claiming  under  him  can  be  permitted  to 
question  the  consideration  named  In  the  deed 
for  the  purpose  of  Invalidating  the  same. 
See  Davis  v.  Jemlgan,  71  Ark.  494,  76  S.  W. 
554;  Wallace  v.  Meeks,  99  Ark.  350-354,  138 
S.  W.  638.  In  the  latter  case  this  court  quot- 
ed from  Hendrick  v.  Crowley,  31  Cal.  472,  as 
follows: 

'TThere  is  no  doubt  but  that  parol  evidence  is 
admissible  for  the  purpose  of  contradicilng  or 
sbowinj  that  the  true  consideration  is  other 
and  different  from  that  expressed  in  tho  writ- 
ten instrument  But  this  Is  not  the  rule,  but 
an  exception  to  the  rule,  that  the  legal  effect  of 
a  written  instrument  cannot  be  varied  or  de- 
feated in  whole  or  in  part  by  parol  evidence. 
The  exception  can  never  be  allowed  to  override 
the  rale,  for  that  wouM  be  to  dispense  with 
the  rule  entirely  and  preserve  only  the  excep- 
tion. The  exception  always  loses  its  (overn- 
ins  force  when  it  comes  in  conflict  with  the 
rule  which  it  qualifies,  and  must  yield  to  its 
higher  claims..  Hence  the  consideration  cannot 
be  contrad!j?ted  or  shown  to  be  different  from 
that  exi>resBed  when  thereby  the  legal  oijeration 
of  the  instrument  to  pass  the  entire  interest 
according  to  the  purpose  therein  designated 
would  be  defeated." 

[5]  Of  course,  If  the  consideration  was  not 
the  true  consideration,  and  was  Inserted 
through  fraud  or  mutual  mistake,  such  fact 
might  be  shown  to  defeat  the  conveyance. 
Since  the  deed  to  appellees  recited  a  pecu- 
niary consideration,  and  there  was  no  proof 
that  such  consideration  was  Inserted  by  mu- 
tual mistake,  through  any  fraud  practiced 
upon  the  grantor  at  the  time,  the  court 
should  not  have  considered  any  testimony  of 
another,  different,  or  additional  consideration 
adduced  for  the  purpose  of  defeating  the  con- 
veyance. The  court,  however,  sustained  the 
deed  under  which  appellees  claim  under  the 
law  applicable  to  the  facts  that  should  have 
been  considered  by  the  trial  court,  this  find- 
ing was  correct,  and  therefore  must  be  up- 
held by  this  court. 

The  appellant  had  a  deed  also  from  Mrs. 
Ilanellne  executed  after  the  deed  under 
which  appellees  claim  title,  and  appellant 
recorded  bis  deed  before  the  other  deed  was 
recorded;    but  the  court  found  that  appel- 


lant had  knowledge  that  the  deed  under 
which  appeUeea  claim  had  been  executed 
prior  to  his  deed.  This  finding  of  the  court 
Is  sustained  by  a  preponderance  of  the  testi- 
mony. 

While  appellees  prayed  an  appeal  from  tbe 
judgment  agtdnst  them  In  ftvor  of  appellant 
In  the  sum  of  $150,  for  Improvements  and 
services  rendered  to  Mrs.  Haneline  by  appel- 
lant, they  do  not  contend  in  their  brief  that 
the  decree  against  them  'for  this  amount 
should  be  reversed.    They  say: 

"It  was  proper  to  charge  appellees  with  im- 
provements placed  upon  the  land  by  Hampton, 
and  there  is  no  objection  to  charging  them  for 
keeping   Mrs.  Haneline  lOV^  months." 

In  the  concluding  part  of  their  brief  they 
say,  "This  case  should  be  affirmed."  Thus 
appellees  concede  that  appellant  was  entitled 
to  compensation  for  services  and  remunera- 
tion for  improvements.  The  finding  of  the 
trial  court  as  to  the  amount  Is  supported  by 
a  preponderance  of  the  evidence. 

There  Is  no  reversible  error  in  the  record, 
and  the  decree  is  therefore  in  all  things  af- 
firmed. 


ST.   LOUIS    SOUTHWESTERN  RY.   00.   ▼. 
EVERETT  et  aL     (No.  188.) 

(Supreme  Court  of  Arkansas.    Oct  16,  1016.) 

1.  Raiuioadb  9=33.10(33)— TRJTTBnca  at  Cboss- 
INO — Questions  fob  Jubt. 

In  actions  for  injuries  to  persons  driving 
a  wagon  when  It  was  struck  by  a  locomotive, 
whether  the  railroad's  servants  were  keeping 
a  lookout,  and  whether  or  not  they  discovered 
that  plaintiffs  were  in  peril,  or,  in  the  exercise 
of  ordinary  care,  might  have  discovered  them  in 
time  to  have  avoided  the  accident,  held  for  the 
jury  under  the  evidence. 

[ESd.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  I  1191;   Dec.  Dig.  «=>350(33).] 

2.  Rahaoads  «S9»348(1)— Injubiks  at  Gaoss- 

INO— SumciBNCT  OF  EviDXNCK. 

In  an  action  for  injuries  to  persons  driv- 
ing a  wagon  when  it  was  struck  by  a  locomotive, 
evidence  helct  to  justify  finding  that  when  plain- 
tiffs' mules  first  began  to  run  the  engine  was 
between  195  and  210  feet  from  the  place  where 
it  collided  with  plaintiffs'  wagon,  and  justify- 
ing the  conclusion  that  the  railroad's  servants 
eiuier  did  not  see  plaintiffs  when  their  mules 
took  fright  or  that,  if  they  did  see  them,  they 
failed  to  exercise  ordinary  care  to  avoid  the 
injury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  if  1138,  1140,  1141;  Dec.  Dig.  «=» 
848(1).] 

3.  Rahaoads  ^9348(4)— Injuries  ax  Caoaa- 
ING — Sufficiency  of  Bvidknce. 

In  an  action  for  injuries  to  persons  driv- 
ing a  wagon  when  it  was  struck  by  a  locomo- 
tive, evidence  helc^  to  warrant  finding  that  the 
fireman  was  not  in  his  place  in  the  cab  of  the 
engine  on  the  side  from  which  plaintiffs  ap- 
proached the  crossing,  and  that  he  was  not, 
therefore,  keeping  any  lookout 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1142;   Dec.  Dig.  «=>348(4).] 

4.  Railboadb  ^=»351(22)— Injubiss  at  Cboss- 
ING— Instbuction. 

In  an  action  for  injuries  to  persons  driving 
a  wagon  when  it  was  struck  by  a  locomotive. 
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their  mule*,  croBsing  the  tracks,  hayine  he- 
come  frightened  by  the  locomotiTe  and  bolted 
in  front  of  It,  the  instruction  that,  though  the 
Jui7  found  that  plaintiffs  were  negligent  in  driv- 
ing upon  the  tracks  when  a  train  was  ap- 
proaching without  looking,  li8tenin(r>  and  stop- 
ping, or  that  their  team  became  frightened  and 
ran  upon  the  tracks,  yet,  if  the  jury  found 
that  if  defendant's  employes,  or  one  of  them, 
had  kept  a  proper  lookout,  plaintiffs  would  have 
been  macorered  in  time  to  have  avoided  injur- 
ing them,  or  if  the  jury  believed  that  defend- 
ant's employes  in  charge  of  the  train  discovered 
plaintiffs  in  danger  and  failed  to  use  all  means 
within  their  power  to  avoid  injuring  them,  and 
that  by  reason  of  their  failure  to  keep  such 
lookout,  or  to  use  such  means,  plaintiffs  were 
injured,  tiie  jury  should  find  for  plaintiffs,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1214;   Dec.  Dig.  «=»361(22).] 

5.  Damages  «=9l32(l,  7>— Piusohal  Injuries 

—Excessive  Vbbdicts. 
In  plaintiffs'  actions  for  personal  injuries, 
verdicts  for  |2,000,  in  favor  of  a  plaintiff  whose 
arm  and  leg  were  skinned  up  and  his  shoulder 
probably  permanently  injured,  disabling  him 
from  doing  farm  wont  worth  $76  a  month  for 
two  months,  and  impairing  bis  working  capacity 
by  one-half  at  the  time  of  the  trial,  a  year 
and  a  half  after  the  accident,  and  for  $750,  in 
favor  of  a  plaintiff  who  received  an  injury  to 
his  head,  subjecting  him  to  headaches  about 
one-half  the  time,  and  impairing  his  ability  to 
do  farm  labor  worth  S40  a  month  by  about  one- 
half,  were  not  excessive. 

(Ed.  Note.— For  other  oases,  see  Damages, 
Cent.  Dig.  ||  872,  878j  Dec  Dig.  «s»132(l,  7).l 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;  Tbo&  O.  Trimble,  Judge. 

Actions  by  6.  N.  Everett  and  Henry  Moye 
afsilnst  the  St  Louis  Southwestern  Railway 
Comx>any.  From  judgments  for  plalntUIs,  de- 
fendant appeals.     Judgments  affirmed. 

The  api)ellee8  institnted  separate  actions 
against  the  appellant,  alleging  substantially 
in  their  respective  complaints  that  on  the 
31st  day  of  August,  1014,  they  were  in  a 
wagon  and  drove  up  to  the  crossing  where 
appellant's  track  crossed  Cypress  street  in 
the  town  of  Brlnkley,  and  undertook  to  stop 
the  team  of  mules  after  discovering  appel- 
lant's engine  at  a  distance  of  about  60  yards 
south  of  the  crossing ;  that  the  mules  became 
frightened  and  unmanageable  and  ran  across 
the  track  in  front  of  the  engine;  that  the 
engine  struck  the  appellees  and  threw  them 
on  the  pilot  of  the  engine,  causing  severe 
injuries,  which  they  describe;  that  the  ap- 
pellant's servants,  by  keeping  a  proper  look- 
out, cdbld  have  discovered  the  perilous  posi- 
tion of  appellees  in  time  to  have  stopped 
the  train  and  avoided  the  Injuries. 

Appellee  Everett  alleged  that  he  was  dam- 
aged in  the  sum  of  $3,000,  for  which  he 
prayed  judgment,  and  appellee  Moye  alleged 
that  he  was  damaged  in  the  sum  of  $2,500 
for  his  personal  injuries,  and  In  the  sum  of 
$25  for  injury  to  his  wagon,  and  $50  for  In- 
jury to  his  mules,  and  prayed  Judgment  for 
the  amounts  alleged. 

Appellant  answered,  admitting  that  the 
moles  became  frightened  and  went  up  on 


the  side  of  appellant's  track,  and  that  the  ap- 
pellees were  unable  to  hdld  them,  and 
that  the  engine  struck  the  wagon,  but  de- 
nied all  other  material  allegations  of  the 
respective  complaints,  and  set  up  that  when 
the  team  became  frightened  and  started 
across  the  track  In  front  of  appellant's  en- 
gine, it  was  Impossible  to  stop  the  train  until 
after  the  injury  was  inflicted;  that  If  the 
injuries  occurred  they  resulted  from  the  con- 
tributory negligence  on  the  part  of  the  appel- 
lees and  the  unruly  condition  of  the  mules. 

Appellee  Elverett  testified  substantially  as 
follows:  Appellees  were  farmers,  living  near 
the  town  of  Brlnkley,  Monroe  county,  Ark. 
On  the  day  of  the  alleged  accident  they  were 
in  the  wagon  of  Moye,  driving  east  on  Cy- 
press street,  in  the  dty  of  Brinkley.  Cypress 
street  is  80  feet  wide,  and  runs  east  and  west. 
They  were  approaching  the  crossing  of  appel- 
lant's railroad  on  Cypress  street  Appellant's 
main  line  runs  north  and  south.  There  Is  a 
side  or  house  track,  some  80  feet  west  of  the 
main  track.  Brlnkley  la  a  town  of  about 
1,800  or  2,000  people,  and  there  was  much 
travel  at  that  crossing.  Appellee  Moye  drove 
up  close  to  the  side  track.  Then  after  a  pas- 
senger train  that  was  then  passing  north  had 
cleared  the  main  line  they  started  across. 
Just  before  they  got  on  the  main  line,  another 
train  came  dashing  In  and  scared  the  team, 
and  they  ran  away,  going  In  a  northeast  di- 
rection, and  about  the  time  the  wagon  got 
straightened  out  on  the  track  the  engine  ran 
Into  it 

Appellees  first  discovered  the  train  that 
collided  with  them  about  60  yards  south  down 
the  track,  and  about  where  the  switch  went 
into  the  house  track.  At  the  time  they  dis- 
covered the  train  to  the  south  they  were  go- 
ing right  towards  the  main  line,  between  the 
side  track  and  the  main  line,  and  just  at  that 
time  the  mules  began  to  run.  Appellees  were 
about  65  yards  from  the  engine  when  they 
first  discovered  it,  when  the  mules  began  to 
ran.  They  were  "near  plumb  across  the 
street"  when  the  engine  struck  the  wagon. 
From  the  place  where  the  engine  was  first 
seen  to  where  It  struck  the  wagon  was  275 
feet.  They  saw  the  engine  after  they  drove 
across  the  side  track;  they  were  between 
the  two  tracks.  They  saw  it  coming  about 
the  time  the  mules  got  scared. 

Witness  Everett  was  asked,  "If  the  mules 
had  not  got  scared  you  would  not  have  had 
any  trouble?"  and  answered,  "I  do  not  knovr 
that  we  would,  and  I  do  not  know  that  we 
would  not"  There  were  storerooms  on  the 
south  side  of  Cypress  street  near  appellant's 
right  of  way  which  prevented  appellees  from 
seeing  the  engine  that  struck  them  until  they 
had  passed  the  corner  of  the  last  of  these 
buildings  going  east  After  getting  across 
the  side  track  they  could  see  the  engine.  Aft- 
er the  engine  struck  the  wagon  the  next 
thing  appellee  Everett  knew  they  were  tak- 
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ing  Mm  off  the  cowcatcher.  One  arm  and 
one  leg  were  badly  skinned,  and  bis  shoulder 
was  broken  up.  The  injuries  to  his  arm  and 
leg  did  not  last  long,  but  the  injury  to  his 
shoulder  lasted  for  a  long  time,  and  was  not 
well  at  the  time  he  gave  his  testimony  on 
the  29th  of  November,  1015,  more  than  a  year 
after  the  injury  occurred.  All  of  the  Injuries 
were  painful,  and  the  injury  to  his  shoulder 
had  continued  to  pain  him  down  to  the  time 
of  the  trial,  and  at  that  time  he  could  not 
raise  bis  shoulder.  He  could  not  raise  it 
because  something  seemed  to  stick  in  it  when 
be  attempted  to  raise  it  up.  He  could  not 
lift  with  that  shoulder  at  all  without  suffer- 
ing for  a  day  or  two.  He  lost  about  two 
months'  time  from  his  work  on  the  farm  on 
account  of  the  injury,  and  was  still,  at  the 
time  of  the  trial,  at  least  half  disabled  from 
doing  his  accustomed  work.  His  services 
were  worth  $75  a  mcmth. 

The  testimony  of  appellee  Moye  corrobo- 
rates substantially  the  testimony  of  Ever&tt. 
Moye  was  the  owner  of  the  team,  and  was 
driving  the  same  at  the  time  of  the  accident 
He  did  not  see  the  train  that  struck  them 
until  the  mules  became  frightened.  They 
were  then  between  the  two  tracks.  The 
mules  were  6  or  7  feet  from  the  main  track, 
on  the  south  side  of  Cypress  street.  They 
ran  in  a  northeast  direction,  and  the  wagon 
was  on  the  north  side  of  Cypress  street  when 
the  engine  struck  it  After  the  collision  wit- 
ness was  on  the  cowcatcher.  He  was  struck 
under  the  eye,  on  the  back  of  the  head,  and 
on  the  left  arm  and  hip.  The  injury  to  the 
arm  and  hip  lasted  about  six  weeks.  The  In- 
Jury  to  his  head  had  never  gotten  weU.  Be- 
fore this  injury  he  never  had  the  headache. 
Now  Ills  head  hurts  him  nearly  half  the  time. 
On  account  of  the  injury  he  was  only  able  to 
do  about  half  of  the  farm  labor  that  he  was 
accustomed  to  do.  Such  labor  was  worth 
from  $38  to  $40  per  month.  Witness'  wagon 
was  damaged  to  the  extent  of  $10.  The  mule, 
before  its  injury,  was  worth  4>i25  or  $150. 
After  the  injury  it  was  worth  only  $40. 

On  cross-examination,  this  witness  testified 
that  he  was  in  between  the  side  track  and 
the  main  track  when  he  first  saw  the  en- 
gine. He  did  not  stop  the  mules  after  he  got 
in  there  because  he  could  not,  as  the  mules 
were  frightened.  He  turned  his  head  to  see 
what  frightened  the  mules ;  was  not  looking 
for  the  train  before  that  time,  but  if  he  had 
been,  he  could  not  have  seen  it.  He  could 
have  seen  it  after  he  got  on  the  side  track, 
but  did  not  look. 

A  witness  by  the  name  of  Hill  testified 
that  he  saw  the  accident.  He  saw  the  team, 
driven  by  Moye,  cross  the  side  track,  and 
saw  the  mules  begin  to  run.  The  appellees 
were  trying  to  hold  them.  He  could  not  see 
the  train,  at  that  time  because  be  was  stand- 
ing near  the  wall  of  the  building,  and  could 
not  see  more  than  li)  feet  down  tCe  track. 
Pretty  soon  the  team  turned  to  the  left  and 
got  on  the  main  track,  and  the  train  appear- 


ed from  behind  the  building,  and  he  saw  that 
It  was  going  to  catch  the  team,  and  watched 
to  see  if  it  was  going  to  get  off  on  the  oppo- 
site side,  but  the  engine  struck  the  team  about 
20  feet  north  of  the  crossing.  Witness  did  not 
see  anybody  on  the  engine.  He  looked  for 
them  when  the  train  approached,  and  on  the 
side  next  to  him  there  was  nobody  in  sight 
He  did  not  see  anybody  at  all.  The  engine 
was  coming  on,  and  witness  wondered  why 
the  bell  was  not  ringing ;  he  did  not  hear  the 
whistle.  Witness  wondered  why  they  did  not 
put  on  brakes,  and  after  the  train  struck 
the  team  it  kept  running  on.  There  was 
nothing  done  to  stop  the  engine  before  It  J 
struck  the  wagon  that  witness  could  see.' 
The  engine  struck  the  wagon  about  20  feet 
north  of  Cypress  street,  and  the  street  is  80 
feet  wide.  Witness  could  see  the  engine  for 
a  distance  of  50  or  60  feet  before  it  struck 
the  wagon  and  team.  The  engine  dragged 
the  wagon  10  or  15  feet  after  striking  it 
They  stopped  In  about  10  or  16  feet  after 
striking  the  team  and  wagon.  Witness  was 
looking,  and  did  not  see  any  brakeman  on 
or  close  to  the  crossing  at  that  time. 

Appellees  also  testified  that  there  was  no 
brakeman  at  the  crossing,  and  that  there 
was  no  ringing  of  the  bell  or  blowing  of  the 
whistle  on  the  engine. 

The  physician  in  attendance  upon  the  ap- 
pellees at  the  time  and  after  they  were  in- 
jured testified,  describing  the  extent  of  the 
injurlea  He  stated,  in  answer  to  a  question 
that  if  appellee  Moye  had  never  had  the 
headache  to  amount  to  anything  before  the 
accident,  and  tbat  he  had  been  afflicted  with 
headache  probably  half  the  time  since,  such 
headache  might  have  ^suited  from  the  in- 
jury. If  there  had  been  a  pain  in  his  head 
for  a  year  and  a  half  it  would  indicate  that 
there  was  some  inflammation,  a  chronic  form 
of  inflammation,  and  same  might  be  i^rma- 
nent  After  describing  the  nature  of  the  in- 
jury which  appellee  Everett  received  in 
his  shoulder,  the  witness  testified  that  he 
"could  not  say  but  what  it  was  a  permanent 
injury.  Owing  to  his  age  and  the  absorption 
of  the  callous  to  date.  It  rather  appears  it 
is  permanent" 

The  fireman  on  the  engine  at  the  time  of 
the  accident  testified  that  when  he  first  dis- 
covered the  team,  it  was  standing  back  from 
the  house  track.  The  team  started  up  and 
came  across  the  track,  and  as  they  tried  to 
stop  them,  one  of  the  mules  stopped,  but  the 
other  one  started  to  run.  When  he  first  dis- 
covered the  mules  he  did  not  think  there  was 
any  reason  to  stop.  He  supposed  the  men 
in  charge  of  the  team  would  stop.  They 
tried  to  stop  the  mules,  but  they  started  to 
run.  The  engine  was  about  25  or  30  feet 
from  the  road  crossing  when  the  team  stop* 
ped  the  last  time.  The  engine  made  no  par- 
ticular hoise  except  that  the  bell  was  ring- 
ing. It  was  running  about  7  or  8  miles  an 
hour.    Witness  was  on  the  left  side  of  the 
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engine,  next  to  the  appellees.  The  engineer 
was  on  the  right  side,  and  witness  did  not 
think  the  engineer  saw.  appellees.  The  first 
the  engineer  knew  of  It  was  when  witness 
gare  him  a  signal  to  stop.  He  then  put  on  the 
emergency.  When  witness  first  saw  the  team 
he  was  about  BO  or  70  feet  south  of  Cypress 
street,  or  along  about  that  distance.  Further 
along  in  his  testimony,  witness  was  asked  if 
it  was  a  fact  that  they  were  down  at  the 
switch.  Just  about  200  feet  south  of  the  street, 
when  they  first  diacovered  the^team,  and  an- 
swered: "Somewhere  near  it.  It  was  below 
the  switch  stand."  Witness  further  stated, 
in  answer  to  questioDS,  that  when  he  first 
discovered  the  team  he  was  south  of  the 
switch  stand;  then  he  stated,  "It  must  have 
been  about  at  the  switch  stand."  Farther 
on  in  his  testimony  he  stated  that  when  the 
mules  crossed  the  house  track  and  one  of 
them  stopped  and  the  other  did  not,  the  en- 
gine was  about  the  switch  stand.  Witness 
then  told  the  engineer  to  stop  the  train. 
Then  he  stated  that,  when  he  notified  the 
engineer,  it  was  "this  side  of  the  switch 
stand,"  and  again  stated  tliat  it  was  "some- 
where along  there."  The  witness  further 
stated  that  a  train,  going  at  the  rate  of  six 
or  seven  miles  an  hour,  could  be  stopped  in 
about  70  or  80  feet  Witness  saw  the  flag- 
man out  there  flagging,  and  he  looked  out 
and  saw  the  team  coming  up.  The  flagman 
wa»  not  flagging  the  engine.  When  witness 
saw  the  mules  were  going  to  run,  be  gave 
the  signal  to  stop. 

The  engineer  testlfled  that  he  flrst  discover- 
ed the  approach  of  the  appellees  when  they 
were  In  about  20  feet  of  the  crossing.  The 
fireman  gave  him  the  signal  to  stop;  he  ap- 
plied the  brakes  in  the  emergency,  and  did 
everytliing  in  bis  power  to  stop.  He  was  on 
the  street  when  the  signal  was  given  to  atop, 
and  pretty  dose  to  the  center.  He  was 
asked  if  the  fireman  did  not  notify  him,  when 
he  was  down  about  the  switch  stand  or  be- 
tween the  switch  stand  and  the  street,  tliat 
these  parties  ^eta  approaching  and  he  an- 
swered, "No,  sir."  The  bell  was  ringing. 
Witness  did  not  see  the  team  approaching  un- 
til be  received  the  signal  to  stop,  and  saw  the 
mules  ahead. 

A  witness  testified  on  behalf  of  appellant 
that  be  first  noticed  the  wagon  and  team  at 
the  time  the  brakemsn  was  flagging  them. 
Tlie  brakeman  was  near  the  crossing,  look- 
ing west  and  waving  his  hand.  The  team, 
at  that  particular  time,  was -about  ready  to 
approach  the  house  track.  They  came  to  a 
stop,  and  then  proceeded  forward.  The  en- 
gine, at  that  particular  time,  was  back  some 
40  feet  from  the  crossing.  As  the  engine 
approached  the  crossing  the  mule  on  the 
ri^t  aide  made  a  lunge  to  go  in  ahead  of  the 
CDglae.  Both  men  hi  the  wagon  took  bold 
of  the  lines  and  tried  to  control  the  team; 
they  could  not  do  it,  and  it  ran  In  ahead  ct 
the   engine,    in    «   northeasterly   dlvectloD. 


There  was  no  unusual  noise  made  by  the  en- 
gine;  the  bell  was  ringing. 

Another  witness  testified  that  he  was  flag- 
man at  the  crossing,  and  gave  the  appellees 
the  signal  to  stop.  The  train  at  that  time 
was  coming  up  the  main  line.  Appellees 
seemed  to  accept  the  signal  and  slowed  down, 
but  started  up  again.  They  came  over  the 
house  track,  next  to  the  main  line,  and  wit- 
ness hallooed  at  them  to  hold  up.  They 
slowed  down,  and  the  mules  took  fright  at 
the  engine  and  got  away  from  them.  The 
en^e  was  20  or  26  feet  from  where  the 
mules  took  fright  When  he  flrst  saw  the 
engine  it  was,  perhaps,  200  feet  south.  Wit- 
ness further  testified  that  he  was  flagging 
both  the  train  and  the  team  on  account  of 
the  team  approaching;  that  the  train,  at 
that  time,  was  somewhere  about  the  switch, 
and  that  the  wagon  was  10  or  15  feet  west  of 
the  house  track.  Witness  stated  that  he  con- 
tinued to  flag  the  train'  after  he  saw  the 
team  commence  to  run.  Witness  gave  the 
sign  for  the  train  to  stop. 

Another  witness  testlfled  that  the  mules 
stopped  about  25  feet  from  the  crossing,  in 
between  the  house  track  and  the  main  line. 
The  mules  were  a  little  nearer  the  crossing 
than  the  engine,  and  when  they  started  to 
run  the  engine  was  right  on  them.  The  en- 
gine was  right  on  the  crossing  when  the 
team  started. 

Another  witness  testified  that  he  was  agent 
of  the  appellant  at  Brinkley.  He  heard  some 
one  making  a  noise  that  attracted  his  atten- 
tion. He  looked  out  of  the  window  directly 
in  front  of  him,  and  saw  the  team  momenta- 
rily Btap;  then  they  started  again,  running 
and  Jumping,  and  the  appellees  were  trying 
to  hold  them.  The  width  of  Cypress  street 
was  80  feet  The  street  proper  was  traveled 
all  the  way  across,  except  where  it  crossed 
the  railroad  track.  Where  it  crosses  the 
main  line  of  the  railroad,  it  was  about  18  or 
20  feet 

Witness  was  asked  tills  question,  "How  far 
was  the  engine  from  the  crossing  at  the  time 
the  mules  approached  and  stopped?"  and 
answered,  "I  could  not  see  when  the  mules 
stopped.  When  they  started  again  I  could 
see  the  engine,  and  I  should  Judge  it  was 
about  100  or  125  feet  from  this  18  or  20  foot 
crossing." 

At  the  request  of  appellees  the  court  grant- 
ed their  prayer  for  instruction  as  follows: 

"Tou  are  instructed  that  even  though  you  be- 
lieve and  find  from  the  evidence  in  tbls  case 
that  plaintiffs  were  negligent  in  driving  upon, 
or  dangerously  near,  defendant's  railroad  track 
when  one  of  its  trains  was  approaching,  without 
loolcing  and  listening  tat  said  trains,  and  with- 
out stopping  the  teain  before  approaching  near 
to  or  ciossiiig  said  track,  or  that  said  team  be- 
came frightened  and  ran  upon  said  track,  yet  if 
you  find  from  the  evidence  that  if  defendant's 
employes,  or  one  of  them  in  charge  of  said 
train,  had  kept  a  proper  lookout,  plaintiffs 
would  have  been  discovered  in  time  to  have 
avoided  injuring  them,  or  if  you  t>elieve  that  de- 
fendant's employes  in  etiarga  of  said  train  dis- 
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covered  plaintiffa  in  a  daoxerom  position  and 
failed  to  nae  all  mean*  within  tlieir  power  to 
avoid  injuring  tbem,  and  that  by  reaaon  of  the 
failure  to  keep  such  lookout  or  to  use  such 
means,  plaintiffs  were  injured,  yon  should  find 
for  plaintifFs." 

Appellant  dnly  excepted  to  tbe  ruling  of 
the  conrt  In  granting  the  above  prayer.  The 
Jury  returned  a  verdict  in  favor  of  appellee 
Everett,  and  assessed  his  damages  at  $2,000, 
and  in  favor  of  appellee  Moye,  and  assessed 
his  damages  for  personal  injury  in  the  sum 
of  1750,  and  for  damages  to  his  wagon  and 
team  in  the  sum  of  $150.  Appellee  ifoye 
entered  a  remittitur  In  the  sum  of  $45. 
Judgments  were  entered  in  fiivor  of  the 
appellees,  from  which  ttiis  appeal  was  taken. 

Edward  A.  Haid  and  A.  U  Burford,  both 
of  St.  Louis,  Mo.,  and  Hawthorne  &  Haw- 
thorne, of  Jonestwro,  for  appelant.  Man- 
ning, Emerson  &  Morris,  of  Little  Bock,  for 
appellees. 

WOOD,  3.  (after  stating  the  facts  as 
above).  CSonnsel  for  appellant  contend  that 
there  was  no  evidence  to  support  the  verdict, 
and  that  the  instruction  given  by  the  court 
was  erroneous  for  the  reason  that  the  look- 
out statute  has  no  application.  They  say 
that  while  it  is  true  that  the  employ&s  of 
appellant  discovered  the  appellees  approach- 
ing the  house  track,  yet  the  undisputed  evi- 
dence shows  that  these  employ^  did  not 
discover  that  the  mules  were  frightened  and 
beyond  the  control  of  the  appellees  until  it 
was  too  late  for  the  employes,  using  all  the 
means  at  their  command,  to  stop  the  engine ; 
that,  although  the  fireman  had  discovered 
the  wagon  approaching  the  house  track  and 
the  crossing,  be  did  not  know  that  appellees 
were  Ignorant  of  the  approaching  engine, 
and  did  not  know  that  appellees  would  not 
stop  before  undertaking  to  cross  the  track; 
that  appellees  did,  in  fact,  stop,  and  the 
mules  became  frightened  when  it  was  too 
late  for  the  employ^  to  stop  the  train. 

[1]  These  contentions  of  the  learned  coun- 
sel are  not  tenable.  There  Is  an  Irreconcil- 
able conflict  between  the  testimony  on  behalf 
of  the  appellees  and  that  of  appellant  on  the 
issues  of  fact.  And,  besides,  appellant's  wit- 
nesses contradict  each  other,  and  the  testi- 
mony of  some  of  them  is  inconsistent  and 
contradictory  in  itself.  In  this  hopeless  con- 
flict of  the  evidence,  whether  or  not  appel- 
lant's servants  were  keeping  a  lookout,  and 
whether  or  not  they  discovered  that  appelleeu 
were  In  a  perilous  position,  or  in  the  exercise 
of  ordinary  care  might  have  discovered  them 
in  time  to  have  avoided  the  injury,  were  Is- 
sues of  fact,  which  it  was  the  peculiar  prov- 
ince of  the  jury  to  determine.  The  evidence 
is  fully  set  forth  in  the  statement,  and  it 
shows  that  there  was  substantial  testimony 
to  warrant  the  flnding  in  favor  of  appellees 
on' these  issues. 

(2-4]  The  Jury  was  Justified  In  flbading 
from  the  testimony  of  the  witnesses  for  the 


appellees,  and  also  from  the  testimony  of 
appellant's  witness,  the  fireman,  that,  when 
the  mules  first  b^an  to  run,  the  engine  was 
about  the  switch  stand,  or  close  to  the  switch 
stand,  which  was  between  195  and  210  feet 
from  the  place  where  appellant's  engine  col- 
lided with  the  wagon.    The  undisputed  evi- 
dence shows  tliat  the  fireman  on  the  engine, 
bad  he  been  keeping  a  lodkont,  oould  liave 
seen  the  appellees  after  the  team  crossed 
the  side  or  house  track.    It  further  shows 
tliat  the  engine  was  running  at  the  rate  of 
seven  or  eight  miles  an  hour,  and  that  it 
could  have  lieen  stopped  within  a  distance  of 
60  or  70  feet    So  there  was  ample  testimony 
to   Justify    the    conclusion    that   appellant's 
servants    either   did   not   see   the   appellees 
when  the  mules  took  fri^t,  or  that,  if  they 
did  see  them,  they  failed  to  exercise  ordi- 
nary care  to  use  the  means  within  their  pow- 
er and  control  to  avoid  the  injury.    There  was 
testimony  to  warrant  a  flnding  that  the  fire- 
man was  not  in  his  place  in  the  cab  of  the 
engine  on  tlie  side  from  wlilch  appellees  ap- 
proached the  crossing,  and  that  he  was  there- 
fore not  keeping  any  lookout  at  all.    True, 
the  fireman  testified  that  he  was  in  his  place, 
and  that  be  discovered  appellees.    His  testi- 
mony is  inconsistent  and  contradictory  as  to 
the  exact  place  where  he  first  discovered 
them.    But  It  was  for  the  Jury  to  reconcile 
the  conflicts  in  his  own  testimony,  and  also 
between   his    testimony   and   the    testimony 
of  the  other  witnesses,  and  to  find  what  were 
the  exact  facts  as  to  whether  or  not  the  look- 
out was  kept,  and,  if  kept,  whether  or  not 
the  appellees  were  discovered  by   the   exa- 
ploy^s  of  appellant  in  a  perilous  positloa,  and 
whether  or  not  they  were  seen,   or  could 
have  been  seen  by  the  exercise  of  ordinary 
care.  In  time  to  liave  prevented  the  injury. 
But  it  could  serve  no  useful  purpose  to  dis- 
cuss further  the  conflicts  in  the  evidence.    The 
instruction  given  by  the  court  was  applicable 
to  the  facts  presented,  and  correctly  stated 
the  law  in  conformity  with  many  decisions 
of  this  court    Central  Bailway  v.  Lindley. 
105  Ark.  294,  151  S.  W.  246 ;    St  L.,  I.  M.  & 
S.  B.  Co.  T.  Gibson,  107  Ark.  431,  165  S.  W. 
510;  St  L.  &.  S.  F.  By.  Ck).  v.  Champion,  lOS 
Ark.  826,  167  S.  W.  408 ;   St  Louis  S.  W.  R. 
Co.  V.  Wilson,  119  Ark.  86,  177  8.  W.  415. 

[S]  Appellant's  counsel  next  contend  that 
the  verdicts  were  excessive.  Giving  the  testi- 
mony in  regard  to  the  character  and  extent 
of  the  injuries  its  8tiy>ngest  probative  force 
in  favor  of  the  appellees,  as  we  must  do,  we 
cannot  say  that  the  verdicts  assessing  the 
damages  for  personal  injuries  were  exces- 
sive. Appellee  Everett  received  a  serious 
and  painful  injury  to  his  shoulder,  from 
which  he  liad  not  recovered  at  the  time  o£ 
the  trial,  and  which  the  attending  physician 
stated  might  t>e  permanent  Likewise  the 
appellee  Moye  had  received  a  severe  and 
painful  Injury  in  his  head,  which  had  causeO 
him  much  Buffering,  and  from  which  he  waa 
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also  snfferlnt  at  the  time  of  the  trial  A 
period  of  nearly  a  year  and  a  half  bad  elaps- 
ed from  the  time  of  the  injuries,  daring 
which  time  the  appellees  had  not  only  been 
suffering  continuous  pain,  but,  on  account  of 
these  injuries,  they  had  been  only  able  to  do 
about  half  as  much  farm  work  as  they  had 
dMie  before  the  injuries  were  received.  Un- 
der these  drcumstances  we  cannot  say  that 
the  amount  of  the  verdicts  evidenced  any 
passion  or  prejudice  on  the  part  of  the  jury. 

The  remittitur  cured  the  excess  in  the 
amount  of  damages  assessed  for  injury  to 
the  property. 

There  is  no  reversible  error  In  the  record, 
and  the  Judgments  must  be  affirmed. 


ST.  FBANOIS  BOX  ft  LUMBBB  CO.  v.  E.  P. 
PERRY  ft  CO.     (No.  203.) 

(Supreme  C!ourt  of  Arhmsas.    Oct  23,  1918.) 

1.  Snsitbancb  ^3l26(2^— Gomtbaot   of   Ik- 

SUBAMCE — VAUDrTT. 

A  contract  of  insurance  made  in  another 
state  will  be  treated  as  valid  in  Arkansas  if 
valid  in  the  state  where  made. 

[E^.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  174;    Dec.  Dig.  «S9>126(2).] 

2.  Insurance  «s>16— FounoN  OoRPOBATioifa 
—"Doing  Businxss." 

Where  a  New  fork  corporation  procured 
policies  in  New  York  for  an  Arkansas  company, 
the  fact  that  the  New  York  corporation  had  not 
complied  with  the  laws  of  Arkansas  relative  to 
foreign  corporations  doing  business  in  the  state 
did  not  render  the  transaction  invahd,  as  the 
New  York  corporation,  in  procuring  the  pol- 
icies, was  not  "doing  business"  in  Arkansas, 
80  as  to  require  it  to  comply  with  the  laws  in 
the  particular  specified. 

[Ed.  Note.— For  other  esses,  see  Insurance, 
Cent.  Dig.  i  17 ;    Dec.  Dig.  «=»16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  Doing  Business.] 

3.  Apfkai.  and   Bbbos  «=>680(4)— Rxvixw— 

UNABSrniACTBO    TESmtONT. 

n>e  Supreme  Court  is  not  called  upon  to 
pass  on  the  question  of  the  admissibiuty  of 
testimony  not  set  out  in  the  abstract. 

[Eld.  Note.— For  other  cases, '  see  Appeal  and 
Error,  Cent  I»g.  |  2899;  Dee.  Dig.  «=>6e0(4).] 

Appeal  from  Circuit  Court,  (^y  County; 
J.  F.  Gantney,  Judge. 

Action  by  B.  F.  Perry  ft  Co.,  against  the 
St  Francis  Box  ft  Lumber  (Company.  From 
a  judgment  for  plalntltt,  defendant  appeals. 
Judgment  affirmed. 

Spenoe  ft  Dudley,  of  Plggott,  for  appellant 
iM  Fayette  Hunter,  of  Plggott,  for  appellee. 

McCDIiIi<X!H,  0.  J.  Appellee,  a  corpora- 
tion organized  and  domiciled  in  the  state  of 


New  York,  Instituted  this  action  against  ap- 
pellant, an  Arkansas  corporation,  to  recover 
the  sum  of  $229.90  alleged  to  be  due  on  pre- 
miums for  insurance  policies  procured  by  ap- 
pellee as  a  broker.  There  was  a  verdict  by 
the  jury  In  appellee's  fftvor,  end  an  appeal 
has  been  prosecuted  to  this  court 

The  evidence  in  the  trial  below  tended  to 
show  that  appellee  was  engaged  in  the  Insur- 
ance brokerage  business  in  the  city  of  New 
York,  and  procured  policies  at  the  Instance 
of  appellant  covering  the  latter'a  property 
in  Clay  county,  Ark.  The  account .  shows 
premiums  on  nine  separate  policies  in  as 
many  different  companies,  and  the  premiums 
aggregated  the  sum  of  $220.90.  The  testi- 
mony is  undisputed  that  appellant  mailed  a 
check  to  appellee  for  |125  on  the  account, 
which  check  was  lost  In  the  mail,  and  ap- 
pellknt  failed,  on  demand,  to  give  a  dupli- 
cate. 

The  principal  contention  of  appellant  for  a 
reversal  of  the  cause  .is  that  the  evidence 
shows  that  appellee  bad  never  complied  with 
the  laws  of  this  state  so  as  to  permit  It  to 
do  business  here,  and  that  it  therefore  has 
no  right  to  sue  on  the  alleged  contract  It 
Is  also  contended  that  the  insurance  com- 
panies which  Issued  the  jwlicies  were  not  au> 
thorlzed  to  do  business  In  this  state,  and 
that  the  contracts  of  Insurance  were  there- 
fore void. 

[1, 2]  The  law  Is  well  settled  that  a  con- 
tract of  insurance  made  In  another  state  will 
be  treated  as  valid  here  If  valid  in  the  state 
where  made.  Massachusetts  Bonding  ft  In- 
surance Co.  ▼.  Home  Life  &  Accident  C5o., 
119  Ark.  102,  178  S.  W.  314.  The  service, 
upon  which  the  aeoount  sued  on  Is  based, 
was  performed  by  appellee  In  the  state  of 
New  York,  and  the  fact  that  appellee  had  not 
compiled  with  the  laws  of  Arkansas,  with 
respect  to  foreign  corporations  doing  business 
in  the  state,  did  not  render  the  transaction 
Invalid.  Appellee,  in  procuring  the  insur- 
ance policies  for  appellant  in  the  state  of 
New  York,  was  not  doing  business  in  this 
state  so  as  to  require  It  to  comply  with  the 
laws  of  this  state  In  the  particular  named. 

[3]  Error  of  the  court  is  assigned  In  refu8< 
Ing  to  admit  in  evidence  certain  correspond- 
ence alleged  to  have  taken  place  between 
appellant  and  an  insurance  company  in  New 
York,  but  the  letters  are  not  abstracted,  and 
we  would  have  to  explore  the  record  In  or- 
der to  determine  the  contents.  We  are  there- 
fore not  (»lled  on  to  pass  on  the  question  of 
admissibility  of  testimony  which  is  not  set 
out  In  the  abstract 

Judgment  affirmed. 
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ARKANSAS  LAND  DEVELOPMENT  OO.  t. 
BAYOU  DE  VIEW  DRAINAGE  DIST.  NO. 
1  OF  CROSS,  JACKSON,  AND  WOOD- 
RUFF COUNTIES  «t  al    (Na  186.) 

(Supreme  Court  of  Arkansas.     Oct.  16,  1916.) 

1.  Dbains  <g=»14(2)  —  Dbainaqb  Dibtbiot  — 
FoBMATioN— Filing  or  Map  by  Emqineer— 
Statute. 

Under  Act  May  27,  1909  g>aws  1909,  p. 
820),  as  amended  by  Act  April  28,  1911  (Laws 
1911,  p.  193),  providing  that  the  engineer  ap- 
pointed by  the  county  court  shall  proceed  to  sur- 
vey the  region  which  would  be  benefited  by  a 
proposed  system  of  drainage,  and  that  he  shall 
file  a  report,  showing  the  territory  which  will 
be  benefited,  giving  a  general  idea  of  the  charac- 
ter and  expense  of  the  improvement,  etc.,  where 
the  engineer  appointed  to  make  a  preliminary 
survey  and  report  filed  both  a  report  and  a 
map  of  the  territory,  the  report  embracing  a 
description  of  lands  not  shown  on  the  map,  the 
filing  of  the  map  will  be  treated  as  aorplusdge, 
and  the  variance  between  the  published  notice 
and  the  description  in  the  map  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dfe.  I  6;   Dec.  Dig.  «=>14(2).] 

2.  Dbains  ie=>14(4)  —  Dbainaoe  Disteict  — 

OOLLATEBAL  ATTACK  ON  ObOANIZATION. 

In  suit  by  the  owner  of  land  affected  by  the 
organization  of  a  drainage  district  attacking  the 
validity  of  the  organization,  the  court  muse  as- 
sume that  the  county  court  considered  the  cor- 
rectness of  the  engineer's  survey  and  report 
when  the  hearing  was  given  to  property  owners 
in  response  to  the  published  notice,  the  suit 
constituting  a  collateral  and  not  a  direct  attack 
upon  t^e  validity  of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  §  6;  Dec.  Dig.  «=»14(4).] 

3.  Dbaihb  «=al4(l)  —  Dbainaox  Distbiots  — 

FOBICATION — SUFFICIKNCT    OF    SUBVlEy. 

The  fact  that  the  report  of  the  engineer  ap- 
pointed to  survey  the  territory  of  a  proposed 
drainage  district  was  filed  on  the  day  of  his  ap- 
pointment does  not  necessarily  imply  that  the 
survey  was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  S  5;    Dec.  Dig.  ^=14(1).] 

4.  Drains  i©=»14<1)  —  Dbainagk  Distbiots  — 
Pobmation— Sub  VBY— Statute. 

By  Act  April  28,  1911  (Laws  1911.  p.  193), 
relative  to  formation  of  drainage  districts,  pro- 
viding, in  effect,  that  the  survey  of  the  engineer 
may  be  used  even  though  made  prior  to  the 
order  of  his  appointment,  it  is  immaterial  when 
the  survey  is  made,  if  it  is  found  by  the  county 
court,  on  hearing  of  the  matter,  to  be  correct 
and  available  for  use  in  the  organization  of  the 
district. 

[Eld.  Note.— For  other  cases,  see  Drains,  C!ent 
Diis.  i  6;   Dec.  Dig.  <8e=»14(1).] 

6.  Dbains   €=»14(1)— Dbainaoe   Distbict»— 
Legality  of  Formation— Coixatebai,  At- 
tack. 
In  a  collateral  attack  on  the  organization  of 
a  drainage  district  by   the  owner  of  land  af- 
fected thereby,  the  apparent  inconsistency  that 
the  engineer  to  survey  the  territory  was  ap- 
pointed and  filed  his  report  on  the  day  that  the 
amended  petition  for  the  formation  of  the  dis- 
trict was  filed  will  not  defeat  the  organization 
of  the  district. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  I  6;   Dec  Dig.  «=>14(1).] 

Appeal  from  Cross  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  the  Arkansas  Land  Development 
Company  against  Bayou  De  View  Drainage 


District  No.  1.  From  a  decree  dismissing 
the  complaint,  plaintUT  appeals.  Decree  af- 
firmed. 

Partlow  &  Shane,  of  Paragonld,  for  appel- 
lant Burr,  Stewart  &  Burr,  of  Paragould. 
for  appellee. 

McCULLOCH,  C.  J.  Appellant  owns  lands 
afTected  by  the  organization  of  the  drainage 
district  designated  as  Bayou  De  View  Drain- 
age District  No.  1  of  Cross,  Jackson,  and 
Woodruff  counties,  and  instituted  this  ac- 
tion In  the  chancery  court  of  Cross  county 
attacking  the  validity  of  the  organisation. 
The  chancery  court  sustained  a  demurrer  to 
the  complaint  and  rendered  a  decree  dismiss- 
ing it  when  appellant  declined  to  amend. 

[1  ]  The  first  point  of  the  attack  Is  that  the 
engineer  appointed  to  make  a  preliminary 
survey  and  report  filed  both  a  report  and  a 
map  of  the  territory,  and  that  the  report 
embraces  a  description  of  lands  not  shown  on 
the  map  so  filed  by  the  engineer.  Coonsel  for 
appellant  rely  on  the  case  of  Norton  v.  Ba- 
con, 113  Ark.  566, 168  S.  W.  1088,  where  it  was 
held  that  a  variance  between  the  description 
of  the  lands  on  the  plat  or  map  and  that 
given  In  the  published  notice  was  fatal  to 
the  legality  of  the  organlssatton.  There  Is, 
however,  a  different  statute  to  be  dealt  with 
In  the  present  case,  and  it  contains  no  re- 
quirement for  the  filing  of  a  plat  or  map. 
The  statnte  (Act  May  27,  1909,  p.  829,  as 
amended  by  Act  April  28,  1911,  p.  193)  pro- 
vides that  the  engineer  appointed  by  the 
county  court  shall  "proceed  to  make  a  survey 
and  ascertain  the  limits  of  the  region  which 
would  be  benefited  by  the  proposed  system 
of  drainage;  and  such  engineer  shall  file  with 
the  county  clerk  a  report  showing  the  terri- 
tory which  will  be  benefited  by  the  proposed 
Improvement,  and  giving  a  general  Idea  of  Its 
character  and  expense,  and  making  such  sug- 
gestions as  to  the  size  of  the  drainage  ditch- 
es, and  their  location  as  he  may  deem  advisa- 
ble." Nothing  is  said  in  the  statute  about 
the  engineer  furnishing  a  map.  It  Is  provid- 
ed that  the  clerk  shall  then  give  notice,  "call- 
ing upon  all  persons  owning  property  within 
said  district  to  appear  before  the  court  on 
some  day  to  be  fixed  by  the  court,  to  show 
cause  In  favor  or  against  the  establishment 
of  said  district."  There  being  no  provision 
in  the  statute  for  filing  anything  more  than 
a  report  which  must  describe  the  lands  to  be 
benefited,  the  filing  of  the  map  must  be  treat- 
ed as  surplusage,  and  any  variance  between 
the  published  notice  and  the  description  in 
the  map  would  be  ImmaterlaL  We  are  of  the 
opinion,  therefore,  that  the  attack  on  the 
validity  of  the  district  Is  unfounded. 

[2,  3]  The  next  point  of  attack  Is  that  the 
amended  petition  was  filed  on  April  12,  1915, 
and  that  the  engineer  was  appointed  and  fil- 
ed his  report  on  the  same  day.  It  must  be 
remembered  that  the  present  suit  constitutes 
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a  collateral  and  not  a  direct  attack  upon  tlie 
validity-  of  tbe  proceedings,  and  we  must 
assame  that  the  connty  court  considered  the 
correctneaa  of  the  sorrey  and  report  when 
the  hearing  was  given  to  property  owners  in 
response  to  the  published  notice.  Tbe  fact 
that  the  repwt  was  filed  on  the  day  of  the 
appointment  of  the  engineer  does  not  neces- 
sarily Imply  that  the  survey  was  insnflSdent 

[4,  E].  The  complaint  in  the  case  shows  that 
the  order  was  made  npon  an  amended  peti- 
tion in  the  proceeding  which  had  been  pend- 
ing In  the  court  for  a  considerable  time,  and 
that  tbe  same  «iglneer  had  previously  been 
appointed  by  the  court  The  statute  (act  of 
1911,  anpra)  contains  a  provision  that: 

"Wtaen  an  engineer  has  been  appointed  and  has 
made  complete  snrrey  and  report  thereof,  and 
for  any  reason  the  improvement  has  been  aban- 
doned, and  the  proceedings  dismissed,  and  after- 
wards proceedings  are  institnted  for  the  estab- 
lishment of  a  diteh  or  drain,  or  the  changing 
of  a  water  coarse,  for  the  benefit  of  reclama- 
tion of  the  same  territory  surveyed  in  said 
former  proceedings,  or  a  part  thereof,  and  terri- 
tory additional  tiiereto;  the  engineer  shall  nse 
the  englneer'a  report,  survey,  stakes  and  monu- 
ments made  In  said  former  proceedings,  as  far 
as  practicable,  or  as  much  thereof  as  may  be 
applicable." 

This  Is  a  direct  expression  of  the  legis- 
lative will  to  tbe  effect  that  the  survey  of  the 
engrtneer  may  be  used '  even  though  made 
prior  to  tbe  order  of  his  appointment  It 
is  therefore  nnfmportant,  under  the  statute, 
when  the  survey  Is  made,  if  it  is  found  by 
the  court  on  the  hearing  of  the  matter  to  be 
correct  and  to  be  available  for  use  in  the 
organization  of  the  district.  But  aside  from 
any  statute  on  the  subject  we  are  of  the 
oplidon  that  In  a  collateral  attack  such  an 
apparent  Inconsistency  in  the  report  would 
not  defeat  the  organization  of  the  district 
found  otherwise  to  be  legal  in  every  respect 

The  two  attacks  made  In  the  complaint 
being  found  to  be  insufilclent  It  follows  that 
the  chancellor  was  correct  in  sustaining  the 
demurrer,  and  the  decree  la  therefore  af- 
firmed. 


STINSON  T.  STATa     (Na  IflO.) 
(Supreme  Court  of  Arkansas.     Oct  2,  1916.) 

1.  Rape  «=>36(2)— Oiranocs— Tnn. 

Under  Kirby's  Dig.  f  2234,  providing  that 
the  statement  in  the  indictment  as  to  tbe  time 
at  which  tbe  offense  was  committed  is  not  ma- 
terial, further  than  as  a  statement  that  It  was 
comnutted  before  the  time  of  finding  the  indict- 
ment except  when  the  time  is  a  material  in- 
gredient in  the  offense,  a  conviction  on  a  charge 
of  carnal  abuse  of  a  female  under  the  age  of 
16  would  be  sustained  by  proof  that  the  crime 
was  committed  by  defendant  at  any  time  within 
3  years  next  before  the  filing  of  the  indictment 
[Eld.  Mote.— For  other  cases,  see  Bape,  Cent 
Dig.  {  43;   Dec  Dig.  «=>36(2i.] 

2.  Rape  «=»36(2)— iNDicrMxir-r— Tike  or  Of- 
fense. 

An  indictment  Cor  carnal  abase  of  a  female 
under  the  age  of  16,  charging  its  commission  on 
December   10,   1915,  charged  but  one  oSense, 


and,  where  the  state  did  not  single  out  or  elect 
to  prosecute  for  the  offense  on  the  date  alleged, 
and  where  defendant  did  not  demand  that  it  be 
required  to  elect,  testimony  as  to  an  offense 
after  such  date  was  admissible. 

[EA.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  I  48;   Dec  Dig.  •=335(2).] 

3.  Cbiuinai.  Law  «=>564(4)  —  Vehxj*  —  Evi- 

OENCB. 

Testimony  that  the  second  act  of  sexnal 
intercourse  occurred  at  her  house,  and  that  she 
lived  In  the  Southern  district  of  Prairie  county, 
clearly  established  the  venue  as  to  the  alleged 
second   offense  in  Prairie  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  {  1280;   Dec.  Dig.  «=s>5(i4(4).] 

4.  Witnesses  «=3246(S)  —  Bxakinahon  bt 
CouBT—Di8CBEWo»— Leading  Questions. 

In  a  prosecution  for  carnal  abuse  of  a  fe- 
male under  16,  and  in  view  of  the  natural  re- 
luctance of  the  prosecutrix  to  testify  to  specific 
acts,  it  was  not  an  abuse  of  the  trial  court's 
discretion  to  ask  leading  questions  tending  to 
show  what  had  taken  place  and  the  actual  com- 
mission of  an  offense,  since  the  course  which  ex- 
amination of  witnesses  must  take  and  the  form 
of  the  questions  must  necessarily  be  left  largely 
to  the  trial  court's  sound  discretion. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  |  864 ;   Dec  Dig.  «=>246(3).] 

5.  WxTNBasEs  «=3268(8)  —  Examination  — 
Cbobs-EIxakihation  —  Entibb  CJonvebaa- 

TION. 

In  a  prosecution  for  carnal  abuse  of  a  fe- 
male under  tbe  age  of  16,  where  the  defendant's 
counsel  on  cross-examination  of  the  father  of 
the  prosecutrix  brought  out  that  he  had  begun 
a  civil  action  against  the  defendant  for  dam- 
ages growing  out  of  the  alleged  wrong,  and  that 
he  had  conversed  with  defendant  with  regard 
to  a  settlement  of  the  matter  out  of  court.  It 
was  not  improper  to  permit  the  state  to  examine 
the  witness  further  and  to  bring  out  all  of  tbe 
conversation,  including  a  statement  of  defend- 
ant's father  that  he  had  made  a  grand  mistake 
in  the  way  he  had  raised  defendant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  I  933 ;  Dec.  Dig.  «=>268(3).] 

6.  CanaNAL  Law  •s»1137(5)— Appeal  —  Ao> 

MISSION   OF  EVIDBNOB— InVITEO  EbBOB. 

Though  such  testimony  as  to  tbe  statement 
of  defendant's  father,  standing  alone,  would 
have  been  wholly  incompetent  and  prejudicial 
to  the  defendant  yet,  as  he  first  put  In  evidence- 
part  of  the  conversation  and  elidted  part  of  it, 
he  could  not  complain  because  the  state  was  per- 
mitted to  bring  out  the  entire  conversation,  as 
tbe  error  was  Invited  by  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3009 ;  Dec.  Dig.  «=9ll37(5).] 

7.  Cbiminai,  Law  €=»736(2)  —  Receipt  of 
Letter— PBELnawABT  Bvidencb— Quebtioii 
fob  Jubt. 

In  a  prosecution  for  carnal  abase  of  a  fe- 
male under  the  age  of  16,  held,  on  the  evidence, 
that  whether  a  letter  identified  by  the  prosecu- 
trix as  tbe  one  received  from  the  defendant  bed' 
been  written  by  him  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Ji  1219,  1220, 1221,  1702, 1716; 
Dec  Dig.  «=973e(2).] 

8.  Rape  «=>44— Eviobnoe— Lettbbs. 

Such  letters  from  the  prosecutrix  and  the 
defendant  to  each  other  full  of  protestations  of 
love  for  each  other  were  competent  to  show 
the  relations  between  the  parties. 

[Eld.  Note. — ^For  other  cases,  see  Rape,  Cent 
Dig.  S  63 ;   Dec.  Dig.  «p4-l.] 
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9.  Rapk  «=»44— Evidkkoe— Hkijcvanot. 

In  such  prosecution  there  was  no  error  in 
refusing  to  permit  defendant  to  prove  that  it 
was  the  castom  in  the  community  for  persons  to 
write  letters  so  as  to  lead  the  recipient  to  be- 
lieve that  it  was  from  some  other  party,  where 
there  was  no  evidence  to  prove  the  nature  of 
such  anonymous  letters,  as  the  evidence  was  col- 
lateral and  irrelevant 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  i  63 ;   Dec.  Dig.  <&='44.] 

10.  Rape  «=38{1)— Evidence— Relevanot. 
Evidence  for  defendant  that  the  father  o{ 

the  prosecutrix  came  to  his  father  and  told  him 
that  he  wanted  $300  to  drop  the  prosecution 
was  collateral  and  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  8J  48.  50;   Dec.  Dig.  «:=»38(1).] 

11.  Cbiuinal   Law    <S=9728(3)— Reuabkb    or 
Pbosecutob— Objection— Time. 

Whore  the  state's  counsel  in  bis  closing 
argument  stated  that  it  would  be  a  good  thing 
for  defendant  to  send  him  to  the  reform  scbooL 
defendant's  request  that  the  jury  be  recalled 
and  instructed  not  to  consider  such  remarks  was 
too  late,  even  if  the  remarks  were  prejudicial. 
[£d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1680;  Dec  Dig.  «=>728(3).] 

12.  Cbdunai.  Law  9s>88i— Vksdict  — Pna- 

ISHUKNT. 

In  a  prosecution  for  carnal  abuse  of  a  fe- 
male under  the  ^e  of  16,  the  only  duty  of  the 
jury  if  tb^  found  defendant  guilty  was  to  as- 
sess the  punishment,  and,  if  they  could  not 
agree,  to  leave  that  to  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2107,  2528;  Dec.  Dig.  «=»884.] 

13.  CsnaNAi.  Law  «=>890— Vebdiot— Aiixnd- 

UENT. 

Where  the  jury  found  the  defendant  guilty 
and  assessed  his  punishment  at  two  years,  the 
court  properly  amended  the  verdict  by  adding 
the  words  "in  the  penitentiary,"  where  the 
jury  were  polled  and  affirmatively  said  that 
such  was  their  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  St  2109-2111 ;  Dec.  Dig.  <8=> 
890.] 

Appeal  from  Circuit  Court,  Prairie  Coun- 
ty ;   Tboa.  C.  Trimble,  Judge. 

Lee  Stlnson  was  convicted  of  carnal  abuse 
of  a  female  under  tbe  age  of  16,  and  be  ap- 
peals.    Affirmed. 

J.  O.,  O.  B.  &  Cooper  Tbweatt,  of  De  Vails 
Bluff,  for  appellant.  Wallace  Davis,  Atty. 
Gen.,  and  Hamilton  Moses,  Asst.  Atty.  Gen., 
for  the  State. 

WOOD,  J.  1.  Appellant  was  convicted  of 
the  crime  of  carnal  abuse,  and  appeals  to 
thU  court.  Tbe  indictment  charges  that  on 
tbe  lOtb  of  December,  1915,  appellant  did  un- 
lawfully, feloniously,  and  carnally  know  and 
abuse  one  Mabel  McCoy,  the  said  Mabel  Mo- 
Coy  being  a  female  under  tbe  age  of  16. 

[1,2]  MabeT  McCoy  testified  that  she  was 
of  age  January  3,  1916;  that  appellant  tiad 
sexual  Intercourse  with  ber  on  Friday,  De- 
cember 10,  1915.  She  was  asked  by  counsel 
for  tbe  state  if  she  bad  bad  intercourse  with 
him  "at  any  other  time  besides  that"  The 
appellant  objected  to  tbe  question  as  leading, 
and  tbe  court  sustained  the  objection.  Coun- 
sel for  the  state  then  proceeded  to  examine 


the  witness  concerning  tbe  alleged  occnnenoe 
of  December  lOtb. 

On  cross-ezaminatioD,  wlilla  the  pioaeca- 
trlx  was  being  examined  by  counsel  for  ap- 
pellant, be  asked  ber  tbe  following  question : 
"Notwithstanding  your  resistance  and  your 
sitting  back  in  the  seat  as  though  you  were 
riding  along  be  accomplished  the  act  as  you 
have  stated?" — and  answered:  "Xea  sir." 
Thereupon  the  court  Interposed  tbe  follow- 
ing question:  "Is  tliat  the  only  time  that 
be  had  intercourse  with  you?"  Counsel  for 
appellant  objected,  stating  that  tbe  state 
bad  charged  one  offense  and  bad  attempted  to 
prove  one,  and  the  defendant  objected  to  be- 
ing tried  for  another  offense.  Whereupon  the 
court  remarked :  "They  can  prove  it  at  any 
time  within  three  years  before  the  finding 
of  the  iudictment." 

The  court  then,  over  the  objection  of  appel- 
lant, repeated  the  question,  and  the  prosecu- 
trix answered  that  appellant  had  had  inter- 
course with  her  one  time  about  December  lOth. 
She  then  proceeded  to  testify,  over  appel- 
lant's objections,  that  the  second  act  of  in- 
tercourse was  on  Friday  night  about  the 
17th  of  December,  1915.  She  stated  that 
she  had  a  party  at  her  bouse.  It  was  rain- 
ing that  night,  and  there  were  only  three 
there,  and  she  and  appellant  were  standing 
on  tbe  porch  talking,  when  be  pulled  ber  off 
the  porch  and  had  sexual  intercourse  with 
ber,  lying  on  tbe  ground  between  tbe  summer 
house  and  tbe  dwelling. 

Appellant  contends  that  tbe  ruling  of  the 
court  permitting  the  testimony  as  to  the 
second  act  of  Intercourse  was  reversible  er- 
ror, as  that  was  an  offense  other  than  that 
charged  In  tbe  Indictment  This  contention 
is  not  sound.  Section  2234  of  Kirby's  Digest 
provides : 

"The  statement  in  the  indictment  as  to  the 
time  at  which  tbe  offense  was  committed  is  not 
material,  further  than  as  a  statement  that  it 
was  committed  before  the  time  of  finding  tbe 
indictment  except  when  the  time  is  a  material 
ingredient  In  the  offense." 

In  Williams  y.  State,  103  Ark.  70,  146  S. 
W.  471,  we  held  that  on  a  charge  of  carnal 
abuse: 

"A  conviction  will  be  sustained  by  proof  that 
the  crime  was  committed  by  defendant  at  any 
time  within  three  vears  next  before  the  finding 
of  the  indictment*' 

Under  tbe  above  statute,  although  tbe  of- 
fense was  alleged  to  have  been  committed  on 
December  10,  1915,  evidence  that  the  of- 
fense was  committed  on  that  or  on  any  other 
date  within  three  years  before  the  finding 
of  the  indictment  would  sustain  the  convic- 
tion. 

Tbe  indictment  charged  but  one  offense 
of  carnal  abuse,  and  proof  of  tbe  act  of  car- 
nal abuse  at  any  time  within  tbe  period 
of  limitation  for  tbe  prosecution  of  such  of- 
fenses (three  years)  would  sustain  the  charge. 
The  state  did  not  single  out  and  elect  to 
prosecute  for  the  alleged  occurrence  <m  De- 
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cember  10,  191B.  nils  will  be  Bhvwn  by  tbe 
qnesUoDs  propounded  to  tbe  witness  as  to 
whether  she  had  had  sexaal  interconise  with 
the  apijellant  at  any  time  besides  that  date. 
Nor  did  the  appellant  demand  that  tbe  state 
be  required  to  elect  Counsel  for  appellant 
objected  to  the  questions  propounded  above 
"as  leading."  But  appellant  did  not  ask 
that  tbe  state  be  required  to  prosecute  for 
any  one  particular  act  of  sexual  intercourse, 
and  the  questions  propounded  by  counsel  for 
the  state,  as  well  as  the  court,  show  that 
it  was  intended  to  extend  the  investigation 
to  any  act  of  Intercourse  that  might  have 
occurred  within  the  period  of  the  statute  of 
limitations  for  the  prosecution  of  such  of- 
fenses. 

[3]  Tlie  prosecutrix  testified  that  tbe  sec- 
ond act  of  sexual  Intercourse  occurred  at 
her  house,  and  she  testified  that  she  lived  in 
the  Southern  district  of  Prairie  county.  Tbe 
venue  as  to  tbe  alleged  act  of  intercourse  on 
the  17th  of  December  was  clearly  established. 

Having  decided  that  there  was  no  error  in 
permitting  the  testimony  as  to  tbe  alleged 
acts  of  intercourse  of  December  10th  and 
17th,  and  that  either  or  both  of  these  acts 
would  sustain  a  conviction  under  the  Indict- 
ment, It  Is  nnnecessaty  here  to  decide  the 
question  ao  exhaustively  argued  by  counsel 
that  testimony  of  an  offense  other  than  that 
charged  in  the  Indictment  would  not  be  com- 
petent; for,  as  we  have  shown,  the  case  we 
have  under  review  is  not  of  that  character. 

[4]  II.  Counsel  urge  that  the  court  erred 
In  asking  and  permitting  counsel  for  tbe 
state  to  ask  the  prosecuting  witness  leading 
questions.  Tbe  course  which  the  examination 
of  witnesses  must  take  and  the  form  of  the 
questions  asked  them  to  properly  develop 
cases  and  elicit  the  truth  concerning  the  sub- 
ject-matter of  the  Inquiry  must  necessarily 
be  left  largely  to  the  sound  discretion  of  the 
trial  Judge.  He  has  the  opportunity  to  see 
and  hear  the  witnesses,  and  can  best  Judge 
from  their  manner  and  appearance  on  tbe 
witness  stand  as  to  their  ignorance  or  intel- 
ligence, candor  or  lack  of  it,  eta  Since  the 
ultimate  object  of  all  trials  is  to  discover 
tbe  truth  and  to  do  Justice  accordlQg  to  ^w, 
tbe  trial  Judge  is  given  a  wide  discretion 
In  the  matter  of  determining  tbe  form  of 
questions  that  shall  be  propounded  in  order 
to  attain  the  ends  In  view.  While  leading 
questions  should  be  avoided  as  far  as  possi- 
ble, because  they  are  often  calculated  to 
deceive  and  to  conceal  the  truth  rather  than 
to  discover  it,  yet,  when  they  are  permitted 
by  the  trial  court,  this  court  will  not  re- 
verse its  ruUng  in  that  respect  unless  It  ap- 
pears itbat  there  has  been  a  palpable  abuse  of 
discretion,  resulting  in  prejudice  to  the  liti- 
gant who  has  challenged  tbe  ruling. 

We  have  carefully  examined  tbe  questions 
objected  to,  and  considering  tbe  age  of  the 
prosecuting  witness,  the  delicacy  of  tbe  sub- 
ject matter  of  the  investigation,  and  the 
answers  whloh  the-zwUness  had  already  made 


to  pTODev  questlmis,  we  conclude  that  tbe 
court  did  not  abuse  its  discretion  in  the 
questions  propounded  by  It,  and  counsel  for 
tbe  state.  One  of  the  questions  objected  to 
as  asked  by  the  court  is:  "Did  he  have  sexu- 
al Intercourse  with  you  at  that  time?"  This 
question  was  asked  after  tbe  witness  had 
related,  the  circumstances  of  the  night  of  the 
17th  of  Dec^nber,  as  set  out  above,  and  had 
stated  that  appellant  had  pulled  her  otl  of  tbe 
porch.  She  was  asked  by  counsel  for  the 
state  what  occurred  then,  and  answered: 
"He  got  to  do  what  he  wanted  to."  It  was 
then  that  the  court  asked  the  question  above 
to  which  objection  was  made. 

A.  young  girl,  called  to  testify  upon  a  charge 
of  this  nature,  on  public  trial,  might  natu- 
rally be  more  or  less  embarrassed  by  the  sur- 
roundings, and  diflldent  In  the  presence  of 
curious  onlookers  who  usually  crowd  tbe 
courtroom  during  such  trials.  Therefore, 
she  might  be  reluctant  or  unable  to  express 
and  describe  in  blunt  words  the  act  consti- 
tuting the  offense.  Hence  it  was  not  prejudi- 
cial error  for  the  court,  after  she  had  related 
the  circumstances,  to  ask  the  direct  questions 
as  to  whether  appellant  bad  sexual  inter- 
course with  her.  Tbe  questions  asked  by  the 
court  were,  no  doubt,  deemed  necessary,  un- 
der the  circumstances,  to  determine  whether 
or  not  the  appellant  actually  had  sexual  In- 
tercourse with  the  prosecutrix.  Since  there 
had  to  be  actual  sexual  connection  to  con- 
stitute the  offense,  it  was  necessary  doubtless 
to  ask  the  witness  the  direct  question:  "Did 
he  put  his  privates  in  yours?"  The  court 
could  see  and  know  from  the  appearance  of 
the  witness  and  her  intelligence  as  to  whether 
or  not  she  could  express  the  act  in  any  other 
way.  The  prosecuting  witness  had  testified 
with  reference  to  the  occurrence  of  December 
10th  that  she  and  her  mother  had  visited 
appellant's  home  and  he  was  taking  her  home 
in  a  buggy,  and  be  put  his  arm  on  the  back  of 
tbe  buggy  and  told  her  what  he  was  going 
to  do,  and  did  it  The  court  then  permitted 
the  prosecuting  attorney  to  ask  her  "what  be 
did,"  and  "did  he  have  sexual  Intercourse 
wiOi  you,"  to  which  she  replied  in  the  af- 
firmative. On  cross-examination  counsel  for 
appellant  elicited  the  fact  that  the  act  took 
place  while  she  was  sitting  on  the  buggy  seat 
as  she  was  when  she  was  riding,  and  that  ap- 
pellant was  on  bis  knees  in  front  of  ber.  It 
was  after  this  testimony  was  developed  that 
the  counsel  for  tbe  state,  on  redirect  exam- 
ination, asked  tbe  witness  to  explain  fur- 
ther what  position  they  were  In  when  tbe 
act  of  sexual  intercourse  took  place,  and  ask- 
ed her  the  questions,  "Did  he  open  your  limbs, 
or  did  he  pull  your  limbs  apart?"  and  "State 
whether  or  not  he  at  any  time  pulled  you  up 
to  him."  There  was  no  prejudicial  error  in 
permitting  these  questions  to  be  propounded, 
as  fhey  were  all  asked  In  an  obvious  endeav- 
or to  bave  the  prosecutrix  explain  how  the 
act  of  sexual  tatercourse  could  take  place  in 
the  seemingly  Impossible  position  which  she 
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had  described  In  answer  to  questions  pro- 
pounded by  counsel  for  the  appellant.  In  ylew 
of  the  testimony  as  It  had  been  developed  on 
cross-ezamlnatlon.  It  was  not  Improper,  at 
least  not  prejudicial,  for  the  court  to  further 
permit  counsel  for  the  state  to  ask  the  prose- 
cutrix (m  redirect  examination  the  above 
questions  and  to  permit  her  to  further  ex- 
plain her  attitude  and  that  of  appellant  while 
the  alleged  act  of  sexual  Intercourse  was 
being  performed. 

[S,  I]  III.  Witness  George  W.  McCk>7,  fa- 
ther of  the  prosecutrix,  testified  on  direct 
examination  as  to  the  age  of  his  daughter, 
showing  that  she  was  under  16  years  of  age 
at  the  time  of  the  alleged  acts  of  sexual  in- 
tercourse. He  further  testified  to  a  conver- 
sation that  he  had  with  the  appellant,  In 
whldi  the  appellant  Intimated  that  he  had 
had  sexual  intercourse  with  witness'  dangh- 
ter,  the  prosecutrix.  On  cross-examination  of 
this  witness  appellant's  counsel  asked  him  If 
he  had  talked  to  his  daughter  about  the  mat- 
ter, and  the  witness  replied  that  he  did  that 
evening  as  quick  as  he  went  home,  and  that 
when  he  asked  her  about  it  she  broke  down 
and  cried  and  stated  that  she  could  not 
help  it.  Witness  was  then  asked  if  he  talked 
to  appellant's  father  about  the  matter  after- 
wards, and  answered  that  be  did.  There- 
upon counsel  for  appellant  propounded  to 
witness  the  following  question: 

"You  proposed  to  him  if  he  would  give  you 
$300  ypn  would  drop  the  whole  matter?" 

Witness  answered  that  he  did  not.  Cioun- 
sel  then  asked: 

"What  did  you  say  to  him  about  the  matter? 
What  passed  between  you  about  this  matter?" 

Witness  replied  as  follows: 

"He  asked  me  if  I  would  go  to  town  with 
him  the  next  day,  and  we  came  to  town,  and 
on  the  way  up  here  he  says,  'Cannot  we  settle 
this  matter  without  going  into  court?'  and  I 
said,  'I  don't  know,  I  am  ignorant  about  law.' 
And  he  said,  'Have  you  got  any  proposition  to 
make?  and  I  said,  'There  is  one  thing  about 
it:  it  will  take  $300  to  settle  my  debts  and 
take  me  out  of  the  country.'" 

Counsel  for  the  appellant  on  cross-examina- 
tion further  elicited  the  fact  that  McCoy  had 
instituted  a  dvil  action  against  appellant  on 
account  of  the  offense  alleged  for  $5,000. 

Counsel  for  the  state  on  redirect  examina- 
tion asked  the  witness  to  state  what  appel- 
lant's father,  in  the  conversation  about  the 
proposed  settlement,  had  stated  in  regard  to 
their  being  friends,  and  the  witness  an- 
swered : 

"He  said,  'We  have  always  been  friends,'  and 
I  said,  'Yes;  and  I  would  like  to  remain  so.' 
I  said,  'You  have  done  me  a  favor;  you  have 
given  me  work  when  I  could  not  get  any;  you 
seemed  to  be  sorry  for  me  and  my  family,  and 
I  tried  to  be  friends  to  the  boy,  and  you  would 
not  let  me  be ;'  and  he  said,  'I  see  where  I  have 
made  one  grand  mistake  In  the  way  I  have 
raised  Lee.' " 

Appellant's  counsel  objected  to  the  testi- 
mony stating  this  conversation.  The  court 
overruled  the  objection,  and  appellant  now 
.urges  that  the  court  erred  in  permitting  the 


witness  to  state  that  appellant* a  father  nld 
to  him: 

"I  see  where  I  have  made  on*  grand  mistake 
in  the  way  I  have  raised  Lee." 

Counsel  for  the  appellant,  on  cross-exami- 
nation of  the  witness  McCoy,  elicited  the 
fact  that  he  had  Instituted  a  dvil  action 
against  the  appellant  for  damages  growing 
out  of  the  alleged  carnal  abuse  of  his  daugh- 
ter, and  that  the  father  of  the  appellant  Sad 
had  a  conversation  with  McCoy  in  regard  to 
a  settlement  of  the  matter  out  of  court  This 
testimony  was  not  responsive  to  the  exami- 
nation of  vritness  McCoy  In  chief.  Appellant 
having  elicited  the  testimony  on  cross-ex- 
amination to  the  effect  that  there  had  been 
a  conversatlcm  in  regard  to  a  proposed  settle- 
ment. It  was  not  Improper  to  permit  the 
counsel  for  the  state  to  examine  the  witness 
further  In  regard  to  this  conversation  and  to 
have  the  witness  state  all  of  the  conversa- 
tion. The  excerpt  set  forth,  to  which  coun- 
sel for  appellant  specifically  urge  an  objec- 
tion, is  shown  to  have  been  but  a  part  of 
the  same  conversation  between  McOoy  and 
the  father  of  appellant  In  regard  to  the  set- 
tlement The  testimony  of  course,  standing 
alone,  would  have  been  wholly  Incompet^it 
and  prejudicial  to  the  rights  oi  appellant 
But  since  appellant's  counsel  first  adduced 
evidence  of  the  conversation  In  regard  to 
the  proposed  settlement  and  elicited  a  part 
of  that  conversation,  he  is  In  no  attitude  to 
complain  because  the  court  permitted  counsel 
for  the  state  to  put  before  the  jury  the  en- 
tire conversation.  The  error  was  one  Invited 
by  the  appellant  and  of  wbldi  he  cannot 
now  complain. 

[7,  8]  IV.  Tbe  appellant  was  introduced  as 
a  witness,  and,  on  being  dtown  a  certain 
letter,  he  testified  that  he  received  a  similar 
letter,  but  did  not  know  whether  that  was 
the  one.  This  letter  was  identifled  by  the 
prosecutrix  as  a  letter  that  she  had  written 
to  appellant  Another  letter  was  Identifled 
by  the  prosecutrix  as  one  that  she  had  re- 
ceived from  the  appellant  These  letters 
were  introduced  in  evidence,  over  the  objec- 
tion of  appellant.  Appellant  denied  that  he 
had  wAtten  the  letter  which  the  prosecutrix 
identified  as  the  one  she  had  received  from 
him,  and  testified  that  it  was  the  practice 
and  habit  of  a  number  of  persons  in  the  com- 
munity where  appellant  lived  to  write  letters 
purporting  to  be  from  other  persons,  and 
offered  to  show  by  a  witness  that  sueh  was 
the  custom. 

It  was  a  question  for  the  jury  under  the 
evidence  as  to  whether  or  not  the  letter 
identified  by  the  prosecutrix  as  the  one  re- 
ceived from  appellant  had  been  written  by 
him.  She  testified  to  the  fact  the  letter 
was  a  letter  which  she  had  received  from 
him,  and  it  and  the  other  letter,  which  was 
her  reply,  went  to  the  jury  In  connection 
with  bis  testimony  admitting  that  he  had 
received  a  similar  letter  to  tbat  identified 
as  her  letter,  and  also  with  bla  denial  tint 
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he  bad  written  tbe  letter  which  she  identi- 
fied as  one  received  from  him.  The  queBtloa 
of  the  genuineness  of  the  Tetter,  under  the 
evidence,  was  for  the  Jury,  and  the  letters 
themselves  were  competent,  in  connection  with 
this  evidence,  to  go  to  tbe  Jury,  as  showing 
the  intimate  relations  between  the  parties. 
The  letters  were  fall  of  protestations  of  love 
from  one  to  the  other.  The  letter  which 
the  prosecutrix  identified  as  the  letter  of 
appellant  contained,  among  other  things,  the 
following  proposition  for  a  secret  meeting 
with  the  prosecntrlz: 

"Darling,  do  you  sleep  in  a  room  by  yourself  7 
If  so,  after  all  the  folks  have  gone  to  bed  I  can 
come  and  talk  to  yon.  Just  any  way,  darling, 
to  be  with  you." 

[f ]  The  coTirt  did  not  err  in  refusing  to 
permit  appellant  to  prove  that  it  was  the 
custom  in  the  community  for  persons  to  write 
letters  in  such  a  manner  as  to  lead  the  re- 
cipient to  believe  it  was  from  some  other 
party.  There  was  no  ofTer  to  prove  the  na- 
ture of  the  contents  of  these  anonymous  let- 
ters. Such  testimony  was  of  a  collateral 
nature  and  wholly  irrelevant  to  the  Issue  In- 
volved. 

[19]  v.  Appellant  offered  to  Show  by  hia 
father,  H.  L.  Stlnson,  that  the  father  of  the 
prosecutrix  came  to  him  and  told  him  that 
he  wanted  |300,  and  that  if  he  would  give 
him  that  amount  it  would  settle  the  whole 
matter  and  he  woOld  ircp  the  proaeduflon. 
The  court  refused  to  permit  this  testimony, 
and  appellant  assigns  this  as  error.  The  rul- 
ing of  the  court  was  correct  The  above  tes- 
timony was  likewise  collateral'  and  irrele- 
vant to  any  issue  on  trial.  The  court,  as 
we  have  observed,  permitted  the  appellant 
to  elidt  testimony  on  cross-examination  as 
to  a  proposed  settlement.  This  testimony 
was  Irrelevant  and  incompetent,  but  appel- 
lant Is  not  in  an  attitude  to  complain  of  the 
error,  because  he  had  invited  it  The  testi- 
mony which  appellant  offered  along  this 
line  was  objected  to  at  the  time,  and  the 
court  ruled  correctly  tn  ezclndlng  it. 

[t1]  VI.  During  the  closing  argument  of 
Judge  Lankford,  of  counsel  for  the  state, 
he  stated  to  the  Jury  that  It  would  be  a  good 
thing  for  the  boy  to  send  him  to  the  reform 
schooL  After  the  Jury  had  retired  to  con- 
sider its  verdict,  tUb  appellant  asked  thnl 
they  be  recalled  and  instructed  not  to  con- 
sider the  remarks  of  counseL  Even  if  the 
remarks  were  improper  and  prejudicial,  there 
was  no  objection  to  them  at  the  time  they 
were  tittered,  and  the  request  to  have  them 
excluded  came  too  late. 

[12, 131  VII.  The  Jary,  after  considering 
the  verdict  for  a  time,  returned  into'  court 
and  asked  the  following  question: 

"Tbe  Jury. wants  to  know  if  he  is  convicted 
will  he  be  sentenced  to  the  reform  school  or  to 
tbe  penitentiary?" 

And  the  court  replied: 
"Tou  don't  sentence  him  to  either  one.     If 
yon  find  him  guilty.  Just  say  so  by  your  verdict 


and  assess  the  mmishment,  and  if  you  cannot 
agree  you  may  leave  that  to  the  court" 

The  court  correctly  answered  the  question 
propounded  by  tbe  Jury.  Ttteir  only  duty, 
if  they  found  the  appellant  guilty,  was  to  as- 
sess the  punishment  Tbe  court  in  Its  Inr 
structlons  had  already  told  the  Jury  that 
the  form  of  their  verdict,  in  tbe  event  they 
found  the  defendant  guilty,  would  be: 

"We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  indictment,  and  assess  his  pun- 
ishment at  not  lees  than  one  year  nor  more  than 
twenty-one  years  in  the  penitentiaty." 

l%e  only  inrovlnce  of  the  Jury  In  case  of 
conviction  was  clearly  and  correctly  set  forth 
in  the  court's  Instruction  and  in  its  answer 
to  the  question.  The  Jury  returned  the  fol- 
lowing verdict: 

"We,  the  jury,  find  the  defendant  guilty  and 
assess  his  punishment  at  two  years." 

The  court  amended  this  verdict  by  adding 
the  words  "In  the  penitentiary."  The  Jury 
were  then  polled,  and  answered  affirmatively 
that  such  was  their  verdict.  There  was  no 
error,  in  the  court's  adding  the  amendment. 

VUI.  Tbe  last  contention  of  appellant  is 
that  ttie  verdict  was  not  responsive  to  th^. 
evidence.  It  would  unnecessarily  lengthen 
this  opinion  to  set  out  in  detaU  and  discuss 
the  evidence.  It  suffices  to  say  there  was 
evidence  to  sustain  the  verdict 

There  la  no  reversible  error  in  the  record, 
and  the  judgment  is  therefore  affirmed. 


OUNTBR  ft  aAWTBRS  v.  ROAD  IBfPROVB- 

MBJNT  DIST.  NO.  1  OF  GRANT 

OOTJNTI  et  aL     (No.  21T.) 

(Supreme  Conrt  of  Arkansas.    Oct  23,  1916.) 

1.  Evidence  «=>441^) — Contbaoi  fob  Sasx 
OF  Bonds— Paboi,  Evidence. 

In  an  action  for  damages  for  the  breach 
of  an  Improvement  district's  contract  for  the 
sale  of  its  bonds,  oral  testimony  as  to  an  agree- 
ment that  plaintiff,  tbe  purchaser,  should  ad- 
vance $3,000  to  the  district  for  the  expenses 
of  preliminary  work,  contemporaneous  with 
the  making  of  the  contract,  but  not  mentioned 
therein,  was  Inadmissible,  as  such  antecedent 
agreement  was  deemed  to  be  merged  Into  the 
written  contract,  which  was  free  from  ambigu- 
ity and  complete. 

[Ed.  Note.— for  other  cases,  see  Evidence, 
Cent.  Dig.  n  1729-1732,  1788-1793,  2035,  2036; 
Dec.  Dig.  <S=»441(9).] 

2.  Evidknce  ^=455— Parol  Bvidencb— Ex- 
planation OF  Indbtinite  Tebms. 

Parol  evidence  is  admissible  to  explain  an 
indefinite  term  in  a  written  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2104;  Dee.  Dig.  •=s>455.] 

3.  Evidence  ®=>417(9)  —  Pabol  Evidence  — 
Matters  Not  Incltobd  iw  Contbaot— 
Fraud  or  Mistake. 

Parol  evidence  is  admissible  to  add  some 
term  or  provision  to  a  written  contract,  where 
the  writmg,  on  account  of  frand  or  mistake, 
does  not  contain  all  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  1882;   Dec.  Dig.  «=»417(9).] 
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Appeal  from  Clrcnlt  Court,  Orant  Ooonty; 
W.  H.  Evans,  Judge. 

Action  by  Ounter  ft  Sawyers  against  Road 
Improvement  District  No.  1  of  Orant  Consty, 
and'  the  commissioners  thereof.  Judgment 
for  defendants,  and  plaintlfTs  appeal.  Re- 
versed, and  cause  remanded  for  new  trial. 

Appellants,  a  partnership,  engaged  in  buy- 
ing bonds,  brought  this  suit  against  road  Im- 
provement district  Na  1  of  Orant  county 
and  the  commissloaeis  thereof,  naming  them, 
for  damages  claimed  for  the  alleged  breadi 
of  the  contract  of  a  sale  of  bonds  of.  said 
district  to  them.  Sealed  bids  were  advertis- 
ed for,  and  appellants  submitted  a  bid  as 
follows: 

18  March,  191S. 

Board  of  Commissioners  of  Grant  County, 
Arkansas.  Road  Improvement  District  No.  1, 
Sheridan,  Arkansas — Gentlemen:  For  your 
$150,000  of  6%  road  bonds,  to  be  issued  by 
your  road  improvement  district,  we  hereby  otter 
you  par  less  $4,600  for  same;  bonds  to  be  dat- 
ed April  1st,  1915,  and  any  interest  accru- 
ing on  the  bonds  after  May  1st,  1916,  shall  be 
paid  to  you  In  addition  to  the  purchase  price. 
Interest  payable  semiannually;  bonds  to  ma- 
ture serially  at  any  intervals  most  satisfac- 
tory to  you,  provided  they  do  not  extend  over  a 
period  longer  than  thirty  years  from  date.  Will 
deposit  $25,000  of  the  proceeds  with  the  Grant 
Cotmty  Bank  at  Sherioan,  the  remainder  with 
the  Southern  Ttnat  Company  at  Little  Rock. 
The  acceptance  of  the  bonds  by  us  will  be  con- 
ditioned upon  the  bonds  being  approved  by  ei- 
ther F.  Wm.  Kraft  or  Wood  &  Oakley,  bond  at- 
torneyfc,  of  Chicago,  for  whose  services  we 
agree  to  pay.  We  also  agree  to  pay  for  print- 
ing and  lithographing  of  the  bonds,  and  to  pay 
trustee's  charges  for  registration  of  same. 

As  an  evidence  of  good  faith,  we  inclose  you 
herewith  our  certified  check  for  $3,000,  payable 
to  you  as  per  contract 

Tours  very  truly,    Gunter  &  Sawyers, 
JOO-McM  By . 

Their  bid  was  accepted  by  the  commission- 
ers. The  minutes  of  the  meeting  of  the 
board  of  commisslonerB  of  March,  1016,  at 
which  all  were  present,  show  that  motions 
were  made  and  carried  that  only  sealed  bids 
for  the  sale  of  bonds  should  be  received;  that 
a  certified  check  of  $3,000  should  be  required 
of  each  bidder;  that  the  schedule  presented 
by  R.  B.  Posey  marked  "Exhibit  A"  be  adop^ 
ed,  and  that  bonds  run  for  a  period  of  25  or 
30  years,  the  exact  time  to  be  later  determin- 
ed; that  Fred  Jones  be  elected  assessor  of 
the  district  to  take  the  place  of  R.  W.  Glover, 
who  did  not  qualify,  and  upon  opening  the 
bids  of  Gunter  &  Sawyers  of  Little  Rock, 
Ark.,  and  of  James  Gould,  of  Pine  Bluff, 
Ark.,  they  being  the  only  two  bidders  on 
the  sale  of  the  bonds,  Gunter  &  Sawyers 
were  found  to  be  the  highest  and  best  bid- 
ders, and — 

"Motion  made  by  J.  L.  Butler  and  carried  that 
Gunter  &  Sawyers  be  declared  the  highest  and 
best  bidders,  and  that  the  bonds  of  road  im- 
provement district  No.  1,  Grant  county,  be  sold 
to  Gunter  &  Sawyers,  that  the  board  this  day 
enter  into  a  written  contract  with  said  Gunter 
&.  Sawyers  for  the  sale  of  said  bonds." 


Thereupon  the  following  contract  was  en- 
tered into,  executed  and  delivered  to  appd- 
lants: 

Contract 

Ejiow  an  men  I7  these  presents:  That  for 
and  in  consideration  of  the  sum  of  one  dollar  to 
us  in  hand  paid  by  Gunter  &  Sawyers,  of  Little 
Rock,  Arkansas,  the  receipt  of  which  is  here- 
by acknowledged,  and  in  consideration  of  the 
stipulation  hereinafter  set  forth,  we,  the  com- 
missioners of  the  road  improvement  district 
No.  1,  Orant  county,  Arkansas,  by  virtue  of 
authority  vested  in  us,  have  this  day  sold,  trans- 
ferred, set  over,  assigned,  and  do  by  these  pres- 
ents agree  to  sell,  transfer,  set  over,  and  as- 
sign to  Ounter  &  Sawyers  $160,000  to  $160,- 
000  of  bonds  to  be  Issued  by  said  road  improve- 
ment district  No.  1,  Grant  county,  Arkansas, 
for  the  purpose  of  road  improvements. 

These  bonds  are  to  be  dated  the  first  day  of 
April,  1915,  and  bear  interest  at  the  rate  of 
6%  per  annum,  interest  payable  semiannually. 
Interest  after  May  Ist,  1916,  to  accrue  to  the 
district  until  bonds  are  delivered.  Interest  and 
principal  payable  at  such  place  as  may  be  des- 
ignated by  the  purchasers.  Bonds  to  mature 
at  any  time  satisfactory  to  said  commissioners 
of  said  improvement  district  provided  said  ma- 
turities do  not  extend  over  a  period  longer 
than  thirty  years  from  date. 

It  is  further  understood  and  agreed  that  the 
purchase  price  of  said  bonds  shall  be  100  cents 
on  the  dollar  of  par  value  and  for  tlie  purpose 
of  this  contract  said  par  value  is  and  does  not 
exceed  100  cents  on  the  dollar. 

It  is  also  agreed  and  understood  that  the 
funds  derived  froin  the  sale  of  said  bonds  shall 
be  deposited  as  follows: 

Twenty-five  thousand  dollars  ($26,000)  in  the 
Grant  County  Bank  at  Sheridan,  Arkansas,  and 
the  remainder  to  be  deposited  with  the  South- 
em  Trust  Company,  of  Little  Rock,  Arkansas, 
who  agrees  to  pay  8%  interest  on  daily  bal- 
ance, and  the  tma»  shall  I>e  subject  to  checks 
drawn  by  proper  officials  of  said  road  improve- 
ment district,  accompanied  by  engineer's  esti- 
mates as  the  work  is  being  done. 

It  is  also  agreed  and  imderstood  that  said 
Gunter  ft  Sawyers  shall  ^lace  the  proceeds  de- 
rived from  the  sale  of  said  bonds  in  the  hands 
of  said  depositary  within  ten  days  after  the 
bonds  have  I>een  approved  by  their  attorneys. 

It  is  also  agreed  and  understood  that  as  an 
evidence  of  good  faith  on  the  part  of  the  pur- 
chasers herem  named,  they  shall  deposit  a  cer- 
tified check  to  the  amount  of  three  thousand 
dollars  ($3,000),  payable  to  the  board  of  com- 
missioners of  Orant  county  road  Improvement 
No.  1.  The  receipt  of  said  check  is  hereby  ac- 
knowledged by  the  board  of  commissioners  of 
said  road  improvement  district  with  the  under- 
standing that  said  check  is  not  in  payment  of 
any  part  of  the  purchase  price  of  said  bond 
issue,  but  is  being  deposited  only  as  an  evi- 
dence of  good  faith  of  the  purchasers  and  as  a 
guaranty  of  a  compliance  with  this  contract. 

It  is  also  agreed  and  understood  that  the  ac- 
ceptance of  these  bonds  by  the  purchasers  here- 
in named  is  conditioned  upon  the  bonds  and 
their  legality  being  approved  by  their  attorneys. 

It  is  also  agreed  and  understood  that  the 
commissioners  of  said  road  improvement  dis- 
trict No.  1,  Grant  county,  Arkansas,  shall  al- 
low Gunter  &  Sawyers  4,500  dollars  for  legal 
opinion  of  their  attorneys  and  for  printing  and 
lithographing  said  bonds. 

It  is  also  agreed  and  understood  that  the  said 
commissioners  shall  fumtsh  promptly  all  in- 
formation required  for  the  preparation  of  these 
bonds,  and  their  failure  to  do  so  shall  not  re- 
lease them  of  this  contract  imless  it  can  be 
proven  that  it  is  beyond  their  power  to  furnish 
said  information. 

However,  in  case  the  proceedings  leading  up 
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to  the  issaance  of  these  bonds  are  not  ap- 
proved b7  the  attorney  for  said  Gunter  &  Saw- 
yers, this  contract  shall  become  null  and  void 
and  in  no  way  bhiding  for  and  upon  anyone 
herein   mentioned. 

Witness  our  hand  and  seal  this  19tb  day  of 
March,   1815.  Qunter   &    Sawyers, 

By  J.  O.  Gunter. 

J.  Ii.  West. 

M.  W.  Elluns. 


J.   W.  Kelley. 
W.  H.  Kemp. 


Appenants  were  requested  to  meet  the 
board  In  August  to  arrange  for  furnishing 
some  money.  Afterwards  the  district  sold 
and  delivered  Its  bonds  to  James  Gould,  and 
appellants  brought  this  suit,  alleging  the 
terms  of  the  contract,  their  willingness  to 
comply  with  it,  that  the  commissioners  had 
broken  the  contract  without  authority,  and 
were  personally  liable  also,  and  prayed  Judg- 
ment for  $4,500,  plus  $825  interest,  less  the 
cost  of  printing  the  bonds  and  the  attorney's 
fee.  The  answers  admitted  that  the -contract 
was  made,  but  alleged  that  at  the  time  it 
was  made  it  was  publicly  announced  to  all 
bidden  present  that  the  purchaser  would  be 
required  to  advance  the  board  $3,000  for  pre- 
liminary expenses,  and  that  any  contract  en- 
tered into  for  the  sale  of  the  bonds  would 
be  subject  to  said  advancement;  that  appel- 
lants agreed  thereto  and  to  pay  the  same 
when  demanded;  that  they  failed  to  do  so, 
and  thereby  forfeited  the  contract;  that  they 
failed  to  have  tlie  attorneys  named  In  the 
contract  to  render  an  opinion  upon  the  valid- 
ity of  the  bonds,  which  also  avoided  the  con- 
tract; denied  liability  of  appellants  to  sell 
the  bonds  at  par  and  that  they  were  dam- 
aged In  any  sum. 

It  api>car8  from  the  testimony  that  the  bid 
was  made  and  accepted  and  the  contract  ot- 
tered into  and  executed,  as  already  set  out, 
and  that  the  certified  cbeck  for  $3,000  was 
duly  d^Kwlted  with  the  commissioners  of  the 
-district  in  accordance  with  the  terms  of  the 
contract.  J.  O.  Gunter,  one  of  the  appellants, 
stated  that  instead  of  buying  the  bonds  at 
95  or  96  cents,  they  bought  at  par,  as  the 
board  preferred  It,  the  board  allowing  the 
$4,500,  plus  one  month's  interest;  that  they 
were  to  pay  the  coat  of  printing  the  bonds 
and  the  attorney's  fee  for  the  opinion  upon 
the  validity  of  the  bonds,  which  would  have 
been  $S00  under  the  original  agreement,  or 
$500  after  the  other  attorneys,  Rose,  Hon- 
Ingway,  Cantrell  &  Loughborough  were  sub- 
stituted by  agreement  for  the  attorneys  nam- 
ed in  the  contract;  stated  he  sold  the  bonds  at 
par  to  Jno.  H.  Blessing  &  C!o.,  bond  buyers 
at  St.  Louis  and  his  profits  would  have  been 
'$4,825;  that  after  the  bonds  were  bought,  an 
injunction  suit  was  brought  against  the  dis- 
trict to  test  its  validity;  the  new  firm  of 
lawyers  was  then  agreed  upon,  and  further 
proceedings  as  to  the  printing  and  issuance 
of  the  bonds  were  suspended,  awaiting  the 
decision  of  the  Supreme  Court  on  what  is 
Jterein  termed  tlie  "fdendly  test  case." 


On  Jnly  2d,  the  attorney  of  ttie  district 
wrote,  mentioning  the  status  of  the  suit,  and 
sajing  the  district  would  like  to  get  the 
money  on  the  note  executed  by  appellants  for 
the  payment  of  preliminary  expenses  that 
had  to  be  made.  On  the  9th,  he  wrote  again, 
stating  the  time  preferred  for  the  running 
of  the  bonds  and  the  amount  thereof,  and 
suggesting  that  appellants,  as  soon  as  the 
decision  was  rendered,  if  favorable,  should 
proceed  accordingly,  saying  also: 

"We  hope  as  soon  as  this  opinion  is  handed 
down,  you  will  let  the  district  have  ^,000  as 
we  are  in  great  need  of  it.  On  July  lOtb,  ap- 
pellant answered,  it  had  not  received  from  the 
district's  other  attorney  the  detailed  maturity 
of  the  bonds  and  relative  to  the  loan  of  $3,000 
to  yoor  road  district,  we  will  say  we  see  no 
reason  why  this  cannot  be  made  with  safety  to 
all  concerned,  if  the  Supreme  Court  ruling  b 
favorable." 

On  the  14th,  West,  one  of  the  commission- 
ers, wrote  appellants  they  were  trying  to  get 
some  money  tor  preliminary  work  of  the  or- 
ganization, and  that  some  of  the  commission- 
ers favored  reletting  the  contract  On  Au- 
gust 9th,  Posey  wrote  the  board,  regarded  the 
contract  abrogated,  as  the  money  for  pre- 
liminary expenses  had  not  been  advanced, 
and  requested  them  to  come  down  on  the 
13th  for  a  conference.  On  the  10th  appel- 
lants replied  that  they  had  not  agreed  to  fur- 
nish $3,000  for  preliminary  expenses;  that 
the  only  requirement  was  a  certified  check 
as  a  guaranty  which  had  been  put  up;  that 
they  did  not  want  the  contract  canceled,  and 
could  not  see  where  it  would  be  of  any  ad- 
vantage to  come  down,  as  the  bonds  were 
tied  up  pending  the  court's  decision,  and  if 
the  district  preferred,  they  would  have  the 
bonds  printed  and  executed  and  placed  In 
escrow  with  the  Southern  Trust  Company; 
that  they  might  be  cleared  immediately  upon 
the  handing  down  of  the  court's  decision,  if 
it  was  favorable;  If  the  district  would  stand 
the  expense  of  certifying  in  case  the  deci- 
sion was  unfavorable,  that  they  would  pay 
for  the  printing  of  the  bonds  as  It  was  a 
part  of  the  contract  The  district  sold  and 
delivered  the  bonds  to  Mr.  Gould  before  the 
court's  decision  was  rendered. 

The  testimony  on  the  part  of  appellees 
tends  to  show  that  it  was  stated  at  the  time 
the  contract  of  sale  was  entered  Into  that 
it  would  be  subject  also  to  the  payment  of 
$3,000  from  the  successful  bidder  for  prelim- 
inary expenses  of  organization.  The  en- 
gineer, several  of  the  commissioners,  and  one 
of  the  attorneys  of  the  district  testified,  over 
api)eUants'  objections,  that  after  the  bids 
were  opened  and  before  the  contract  was 
awarded  and  executed,  it  was  stated  to  the 
bidders  that  the  successful  bidder  would  be 
expected  to  advance  $3,000  for  imyment  of 
preliminary  exi)enseB  of  the  organization  of 
the  district 

Drt  Butler  stated  be  was  a  commissioner, 
and  was  present*  when  the  bonds  were  sold 
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to  Gnuter  ft  Sawyera  and  Ounter  ft  Saw- 
yers were  required  to  put  up  $3,000  for  faith- 
ful performance.  "And  then  we  decided  that 
we  would  have  them  put  up  three  thousand 
dollars  for  preliminary  work.  We  did  not 
have  any  m<mey,  and  could  not  do  anything. 
We  notified  Mr.  Ounter  to  that  effect,  and 
they  agreed  to  advance  It  When  the  con- 
tract was  afterwards  drawn  up  and  present- 
ed to  me  for  signature,  I  refused  to  sign  It, 
because  it  did  not  have  the  $3,000  In  It,  but 
the  rest  ot  them  signed  It  Appellant  tried 
to  make  arrangements  to  get  $3,000,  provided 
we  signed  a  note.  The  case  was  then  In 
court  During  all  this  time,  the  case  was  In 
the  Supreme  Court  and  It  is  true  Mr.  Gunter 
said  we  could  have  our  money  as  soon  as  the 
case  was  decided,  but  we  wanted  $3,000  then, 
and  if  the  case  was  lost  it  was  simply  their 
risk,  as  the  district  would  not  have  paid  it 
back,  for  they  were  Just  taking  diances  when 
they  offered  it  to  ua." 

West  stated  be  was  present  when  Mr.  Gun- 
ter was  asked  If  he  would  furnish  $3,000  for 
preliminary  expenses,  and  he  replied  It  was 
all  right,  and  the  contract  was  let  with  that 
understanding,  and  he  did  not  furnish  it 
Gunter  said  he  was  awaiting  the  Supreme 
Court's  decision. 

The  secretary  of  the  board  stated  he  kept 
the  minutes;  that  at  the  letting  of  the  con- 
tract there  was  something  said  about  who- 
ever got  the  contract  should  furnish  the 
board  $3,000;  he  did  not  know  whether  the 
matter  was  brought  to  Mr.  Gunter's  atten- 
tion or  bow  It  was  discussed,  but  Mr.  West 
presided  and  made  the  remark  and  asked 
each  bidder  about  it,  but  did  not  know 
whether  this  was  before  or  after  the  bids 
were  opened,  but  it  was  before  the  contracts 
were  awarded;  that  he  was  present  when 
the  contract  was  abrogated;  that  he  went 
to  see  Mr.  Gunter  once  about  the  $3,000; 
that  they  went  to  the  Southern  Trust  Com- 
pany, and  Mr.  Vinson  "told  us  be  would  let 
us  have  the  money,  but  be  did  not  do  It  and 
I  advised  the  board  if  the  Supreme  Court 
knocked  It  out  they  would  be  liable  for  it 
personally.  He  said  at  the  time  be  would 
let  us  have  the  money.  The  case  was  then 
tn  the  Supreme  Court.  We  abrogated  the 
contract  with  Ounter  before  the  Supreme 
Court  passed  on  the  validity  of  the  organiza- 
tion of  the  dUtrict" 

Alt  the  testimony,  relating  to  conversation 
between  Mr.  Gunter  of  appellant  firm  and 
the  commissioners  with  reference  to  the  con- 
tract sued  on  made  prior  to  the  execution 
and  delivery  of  it  was  objected  to  and  ex- 
ceptions saved  to  the  rulings  thereon,  and 
appellant  then  moved  that  all  such  evidence 
be  stricken  from  the  record  and  withdrawn 
from  the  Jury,  which  motion  was  overruled 
and  exception  saved.  From  the  Judgment 
against  appellants,  this  appeal  wu  doly 
prosecuted. 


Caias.  Jacobson,  of  little  Kock,  for  appel- 
lants. B.  M.  Ross,  of  Sheridan,  and  H.  K. 
Toney,  of  Pine  Bluff,  for  appellees. 

KIRBT,  3.  (after  stating  the  facts  a» 
above).  [1]  It  is  contended  for  appellants 
that  the  court  erred  in  allowing  the  Intro- 
duction of  the  oral  testimony  to  vary  and  con- 
tradict the  terms  of  the  written  contract  for 
the  sale  of  tlie  bonds  and  the  contention  must 
be  sustained.  It  is  admitted  that  the  bid  was 
submitted  and  the  contract  as  set  out  for  the 
purchase  of  the  bonds  was  duly  executed  by 
the  parties,  and  it  is  not  claimed  that  there 
was  any  fraud  In  its  procurement  and  can- 
not be  claimed  that  there  is  any  uncertainty 
or  ambiguity  in  its  terms.  The  oral  testi- 
mony was  contemporaneous  with  the  making 
of  the  contract,  which  was  wrltt^  and  ex- 
ecuted thereafter,  and  makes  no  mention 
even  of  any  agreement  on  the  part  of  appel- 
lants to  furnish  $300  for  expenses  of  pre- 
liminary 'work,  and  Mr.  Ounter,  of  appel- 
lant firm,  denies  that  there  was  any  such 
agreement,  although  he  admits  that  after- 
wards, when  the  commissioners  desired  an 
advance  of  that  sum,  he  was  willing  to  pro- 
cure and  furnish  it  upon  the  execution  of 
such  a  note  by  them  as  would  be  satisfactory. 

Parol  contemporaneous  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of 
a  valid  written  Instrument  (1  Greenleaf  on 
Evidence,  {  275),  and,  as  said  In  Barry-Weh- 
miUer  Machine  Co.  v.  Thompson,  83  Ark. 
283,  104  S.  W.  137: 

"Antecedent  propositions,  correspondence,  and 
prior  writings,  as  well  as  oral  statements  and 
representations,  are  deemed  to  be  merged  into 
the  written  contract  which  concerns  the  subject- 
matter  of  such  antecedent  negotiations,  when  it 
Is  free  of  ambiguity  and  complete." 

See,  also,  D.,  K.  ft  S.  Ry.  v.  M.  &  N.  A.  Ry., 
104  Ark.  475, 149  S.  W.  60. 

[2,  t]  It  is  true  it  has  been  held  that  parol' 
evidence  Is  admissible  to  explain  an  indefi- 
nite term  in  a  written  contract,  to  add  to  a 
written  contract  some  term  or  provision 
where  the  writing  on  account  of  fraud  or  mis- 
take does  not  contain  all  -of  the  contract 
"But  where  the  written  contract  is  plain,  un- 
ambiguous, and  complete  in  its  terms,  it  has 
been  uniformly  held  by  this  court  that  parol 
evidence  is  not  admissible  to  contradict  to 
vary  or  to  add  to  any  of  its  terms."  Cox  v. 
Smith,  99  Ark.  218,  138  S.  W.  978;  Collins 
V.  Southern  Brick  (3o.,  92  Ark.  504,  128  S. 
W.  652,  135  Am.  St  Rep.  197,  19  Ann.  Cas. 
882;  Lower  v.  Hickman,  80  Ark.  505,  97  S. 
W.  681;  Johnson  v.  Hughes,  83  Ark.  103, 
103  S.  W.  184.  The  written  contract  sued  on 
is  complete  in  ite  terms  and  unambiguous, 
and  appellees  by  said  parol  contemporaneous 
evidence  attempted  to  ingraft  another  pro- 
vision or  condition  upon  it,  and  then  forfeit 
the  contract  for  appellants'  alleged  failure 
to  comply  with  such  provisions  not  embraced 
and  included  In  the  contract.  Which  was  exe- 
cuted and  delivered  after  tjie  discussion  of 
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this  matter,  according  to  their  statement,  and 
wblcb  contains  no  mention  even  of  it.  Such 
proTlalon  wonld  be  an  addition  to  the  written 
contract  and  vary  its  terms,  and  the  testl- 
mony  relating  thereto  was  incompetent,  and 
the  conrt  erred  in  permitting  its  introdncticm. 
The  Jndgmeot  is  reversed  for  said  error, 
and  the  cause  remanded  for  a  new  trial. 


DANIELSON  et  bL  t.  SKIDMOKB  et  aL 
(No.  213.) 

(Supreme  Court  of  Arkansas.     Oct.  23,  1016.) 

1.  FbAUD    4=s>31— MlSBEPRllBBNTATIOirS— SAU 

OB  EzcBANOB  or  IwiRDS— Braixoixs. 
One  induced  to  contract  for  the  purchase  or 
exchange  of  lands  by  false  representations  of 
quantity  or  quality  may  either  rescind,  and  by 
retumine  or  offering  to  return  the  property  re- 
ceived within  a  reasonable  time  entitle  himself 
to  recover  whatever  he  has  paid,  or  he  may  elect 
to  retain  the  property  received  and  sue  for  the 
damages  he  sustamed  by  reason  of  the  misrepre- 
sentati<ms. 

[E!d.  Note.— For  odier  cases,  see  Frand,  Gent. 
Dig.  S  27;    Dec.  Dig.  <8s>31.] 

2.  Fraud  «=»69(3)  —  MiSBEPBXBSNTAnoRS  — 

llfEABUBE  OF  DAMAQBa 

The  measure  of  damagea  of  one  who  sold  or 
exchanged  lands  through  misrepresentations  is 
the  difference  between  the  real  value  of  the  prop- 
erty rec^ved  in  its  true  condition  and  the  price  at 
which  he  purchased  it. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cient. 
Dig.  f  62;  Dec.  Dig.  «=>69(S).J 

3.  Vendob  and  Pitbchaseb  «=931()— Remedixs 
or  Pubchabeb— Recoufment  roB  Fbaud. 

To  avoid  circuity  of  action  and  a  multiplicity 
of  suits,  a  party  induced  to  purchase  lands  by 
false  representations  may  plead  his  damages  in 
an  action  against  him  for  the  purchase  money, 
and  have  them  recouped  from  the  price  he  agreed 
to  pay. 

(E2d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g{  771,  902-016;  Dec. 
Dig.  «=>310.] 

4.  Fbaud  4=969(1)  —  Misbspxxsbntationb  — 
Mbasube  or  Dakaob8— Fixation. 

Though  parties  induced  to  exchange  lands 
by  false  representations  had  the  right  to  bring 
their  action  for  damages  at  any  time  within  the 
legal  period,  their  measure  of  damages  was  fixed 
when  they  fiiat  discovered  the  fraud  which  they 
claimed  had  been  perpetrated  upon  them. 

[ESd.  Note.— For  other  cases,  see  Fraud,  Cant 
Dig.  I  60;  Dec.  Dig.  <8s>S9(l).] 

5.  Fbatjd  «=937— Rkmxdt— AonoN  at  Law. 

The  circuit  conrt  is  the  proper  forum  for  an 
action  by  parties  who  exchanged  their  land  for 
that  of  others  for  damages  for  misrepresenta- 
tions as  to  quality. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  33;    Dec.  Dig.  «=»87.] 

6.  iVpPEAi.  and  Ekbob  <p=>184  —  Objections 
Bei«w— FoBU  oi-  Action— Law  and  Eqxjitt. 

Where  no  objection  was  made  to  the  chan- 
cery court's  trying  an  action  for  damages  for 
misreiHresentations  as  to  quality  by  parties  who 
contracted  to  axebange  their  land  for  that  of 
otheiB,  any  objection  which  might  have  been 
made  on  the  ground  that  the  circuit  court  was 


the  proper  forum  will  be  deemed  on  appeal  to 
have  been  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1149,  1150,  1179-1188; 
Dec.  Dig.  «a3l84.] 

7.  Appeal  and  Ebbob  «=»1(X)9(4)— Review- 

FiNDINaS  or  OOANCtalXOB. 

The  findings  of  fact  made  by  a  chancellor 
will  not  be  disturbed  on  appeal,  unless  they  are 
against  a  preponderance  of  uie  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  t  8074;  Dec.  Dig.  «=» 
1009(4).] 

8.  FBAXTD  «=»58(1)  —  MlBBEPBBSENTATIONS  IN 
EZOHANOE  OF  BeALTT— SUBTICIENOT  OF  EVI- 
DENCE. 

In  an  action  by  parties  who  exchanged  their 
land  for  that  of  others  for  damages  for  false  rep- 
resentations as  to  the  quality  of  the  land  re- 
ceived, evidence  held  sufficient  to  sustain  the 
chancellor's  finding  for  plaintiffs. 

VEid.  Note.— For  other  cases,  see  Frand,  Cent 
Dig.  i  55;   Dec  Dig.  «S=»58a).] 

0.  Fbaud  «s»23  —  MissEPBESBNTATioRa  or 

QuALiTT— Right  of  Reliance. 
A  party  exchanging  his  land  for  that  of  oth- 
ers had  the  right  to  rely  on  their  representations 
as  to  the  quality  of  the  soil. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  a  20,  28 ;  Dec.  Dig.  «:923.] 

Appeal  from  Fnlton  Chancery  Conrt ;  Chaa. 
D.  Frierson,  Chancellor. 

Action  by  ESle  SUdmore  and  another 
against  Franklin  E.  Danlelson  and  another. 
Viaia  a  decree  for  plalntiffis,  defendants  ap- 
peal.   Decree  affirmed. 

Townsend  &  Smith,  of  Kansas  City,  Mo., 
for  appellants.  Lehman  Kay,  at  Salem,  for 
appellees. 

HART,  3.  On  the  12th  day  of  September, 
1014,  appellees  Instituted  this  action  in  the 
chancery  court  against  appellants  to  recover 
damages  on  account  of  certain  false  repre- 
sentations of  appellants  to  appellees  in  the 
exchange  of  lands  between  the  parties.  In 
March,  1012,  appellee  EfBe  Skidmore  was 
the  owner  of  a  house  and  lot  in  Kansas  City, 
Mo.,  and  appellant  Emma  Danlelson  was  the 
owner  of  160  acres  of  land  in  Pnlton  county. 
Ark.  Both  parties  resided  with  their  bus- 
bands  in  Kansas  City,  Mo.  On  the  25th  day 
of  March,  1012,  the  parties  entered  into  a 
contract  for  the  exchange  of  their  lands  and 
appellee  Effie  Skidmore  agreed  to  pay  $600 
in  addition.  The  parties  made  deeds  to  each 
other  to  the  lands  exchanged,  and  in  addi- 
tion, Effie  Skidmore  executed  a  mortgage  to 
appellant,  Emma  Eva  E.  Danlelson,  on  the 
E\ilton  county  lands  to  secure  the  payment 
of  the  $600.  The  husband  of  each  of  the 
parties  acted  as  agent  for  his  wife  In  making 
the  trade. 

W.  H.  Skidmore  testified  substantially  as 
follows:  I  represented  my  wife  In  making 
the  exchange  of  lands.  At  the  time  the  ex- 
change of  lands  was  made  the  value  of  the 
house  and  lot  owned  by  my  tviffe  id  Kansas 
City  was  between  $3,000  and  $3,500.  The 
size  of  the  lot  was  40  by  120  feet   The  house 
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on  the  lot  was  a  two-story  seTen-room  mod- 
em bouse.  It  was  plastered  and  papered  on 
the  inside,  and  the  woodwork  was  painted 
both  on  the  inside  and  on  the  outside.  Nei- 
ther my  wBe  nor  myself  had  ever  seen  the 
Fulton  county  property  before  we  traded  for 
it.  The  husband  of  Mrs.  Danlelson  repre- 
sented to  me  that  there  was  a  good  four- 
room  cottage  and  log  house  on  it,  and  a  good 
orchard,  and  between  60  and  60  acres  in  cul- 
tivation. That  there  were  80  acres  of  It 
under  fence,  and  that  it  would  produce  as 
much  wheat,  com,  and  oats  per  acre  as  any 
Missouri  or  Illinois  farm.  That  all  of  the 
laud  could  be  put  in  cultiration  except  20  or 
25  acres  which  contained  valuable  minerals. 
That  the  merchantable  timber  on  the  land 
was  worth  more  than  he  was  asking  for  the 
land,  and  that  it  was  only  two  hours'  drive 
from  Mammoth  Springs,  and  thlit  the  land 
was  smooth  and  clear  of  rocks.  I  traded  for 
this  land  for  my  wife  upon  these  representa- 
tions because  I  thought  they  were  tme.  The 
representations  turned  out  to  be  false.  The 
land  and  improvements  were  only  worth  $600. 
There  is  no  valuable  timber  on  the  land.  I 
made  a  crop  on  the  land  In  the  years  1913 
and  1914,  and  there  was  almost  a  total  crop 
failure. 

Another  witness  testified  that  he  lived  close 
to  the  Fulton  cotmty  land  and  had  known  it 
for  20  years,  that  a  fair  market  value  of 
the  land  In  1912  was  $360. 

Another  witness,  who  had  a  lease  on  the 
land  at  the  time  the  exchange  was  made, 
testified  that  Mr.  Danlelson  asked  Mm  If  he 
would  write  any  prospective  purchaser  that 
there  were  640  acres  of  land  near  this  thfit 
recently  sold  for  $10,000,  and  that  the  Dan- 
lelson  land  was  as  good  or  better  than  It. 
That  witness  refused  to  agree  to  do  this,  be- 
cause such  was  not  the  fact. 

On  the  other  hand,  Danlelson  testified  that 
be  told  Skldmore  that  the  Fulton  land  was 
a  typical  hUly  gravelly  quarter  section.  That 
he  bad  seen  the  land  but  once,  and  that  it 
was  lacking  in  soil,  but  that  they  seemed  to 
raise  some  cotton  and  other  crops  on  It. 
That  Skldmore  told  him  that  he  had  been 
through  that  section  of  Fulton  county  before 
and  was  familiar  with  the  character  of  the 
soil  there.  That  he  seemed  to  know  all  about 
the  soil  in  that  part  of  Arkansas  and  made 
the  exchange  for  the  land  on  his  own  judg- 
ment. Danlelson  also  stated  that  there  was 
a  mortgage  of  $1,100  on  the  house  and  lot 
In  Kansas  City,  which  fell  due  soon  after 
the  exchange  was  made,  and  that  he  tried  to 
renew  the  mortgage,  but  failed  to  do  so. 
That  he  then  tried  to  obtain  a  new  mortgage, 
but  was  unable  to  do  so  because  the  house 
was  In  such  a  dilapidated  condition.  He  also 
testified  that  there  was  a  great  hole  In  the 
corner  of  the  yard  which  required  filling  up, 
and  that  he  was  at  once  put  to  great  expense 
in  repairing  the  house  and  filling  up  this 
bole.  Danlelson  was  corroborated  In  his  tes- 
timony by  a  real  estate  agent  who  knew  both 


parties.  Another  real  estate  agent  testified 
that  the  house  and  lot  in  Kansas  Olty  was 
worth  from  $1,700  to  $1,800  In  1912.  Another 
person  who  bought  the  house  and  lot  from 
Danlelson  in  1914,  said  It  was  then  worth 
$2,600  or  $2,800,  and  was  in  first-class  re- 
pair. He  stated  that  he  woold  not  take 
$2,600  cash  for  It 

The  chancellor  found  in  fftvor  of  appellees, 
and  the  case  is  here  on  appeal 

[1-3]  A  person  who  has  been  Induced  to 
enter  into  a  contract  for  the  purchase  or  ex- 
change of  lands  by  false  representations  con^ 
cemlng  the  quantity  or  quality  may  have 
either  of  these  remedies  which  be  conceives 
most  to  bis  Interest  to  adopt  He  may  re- 
scind the  contract  and  by  returning  or  offer- 
ing to  return  the  property  purchased  within 
a  reasonable  time  entitle  himself  to  recover 
whatever  he  bad  paid  upon  the  contract 
Again,  be  may  elect  to  retain  the  property 
and  sue  for  the  damages  be  has  sustained 
by  reason  of  the  false  and  fraudulent  repre- 
sentations, and  In  this  event  the  measure  of 
his  damages  would  be  the  difference  between 
the  real  value  of  the  property  in  Its  true  con- 
dition and  the  price  at  which  he  purchased 
it.  Lastly,  to  avoid  circuity  of  action  and  a 
multiplicity  of  suits,  he  may  plead  such  dam- 
ages In  an  action  for  the  purchase  money, 
and  is  entitled  to  have  the  same  recouped 
from  the  price  he  agreed  to  pay.  Matlock  y. 
Reppy,  47  Ark.  148,  14  S.  W.  646 ;  Ft  Smith 
Lumber  Co.  v.  Baker,  185  S.  W.  277. 

[4]  In  the  present  case  appellees  elected  to 
sue  for  damages,  but  waited  two  years  after 
the  exchange  of  lands  was  made  before  bring- 
ing suit  They  had  the  right  to  bring  their 
action  at  any  time  within  the  period  of  time 
allowed  by  law,  but  their  measure  of  dam- 
ages were  fixed  when  they  first  discovered 
the  fraud  which  they  <daimed  had  been  per- 
petrated upon  them.  Ft  Smith  Lumber  Co. 
V.  Baker,  supra. 

[6,  a]  The  proper  foram  for  sncb  an  actloo 
was  in  the  circuit  court,  but  no  objection 
was  made  to  the  chancery  court  trying  the 
case,  and  any  objection  which  ml^t  have 
been  made  on  that  account  will  be  deemed 
to  have  been  waived,  and  need  not  be  consid- 
ered on  appeal.  The  only  Issue  then  raised 
by  the  appeal  is  whether  or  not  the  findings 
of  tact  made  by  the  chancellor  are  sustained 
by  the  evidence. 

[7-1]  It  is  well  setUed  In  this  state  that 
the  findings  of  fact  made  by  a  chancellor  will 
not  be  disturbed  on  appeal,  unless  tbey  are 
against  a  preponderance  of  the  evidence. 
Tested  by  this  rule  we  think  the  decision  of 
the  chancellor  should  be  upheld.  Practically 
all  the  testimony,  and  certainly  a  preponder- 
ance of  it,  shows  that  the  Fulton  county  land 
was  a  rocky  blUslde  farm  about  five  hours' 
drive,  Instead  of  two  hours,  from  the  town 
of  Mammoth  Spring.  That  It  was  of  very 
little  value,  and  at  the  time  the  exchange' 
was  made  neither  Skldmore  nor  his  wife  had 
seen  the  land.    It  la  troe  Danlelson  testified 
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that  Skldmore  told  him  that  he  had  been 
through  Fnlton  county  and  knew  the  char- 
acter of  laud  there.  Skldmore  denied  this, 
however,  and  he  Is  corroborated  by  other  cir- 
cumstances In  evidence.  He  had  a  right  to 
rely  upon  the  representations  of  Danlelson 
as  to  the  quality  of  the  soil,  and,  according 
to  his  testimony,  he  did  rely  upon  them. 

While  Danlelson  testified  that  the  Kansas 
City  property  was  in  a  dilapidated  condition, 
he  is  flatly  contradicted  by  Skldmore,  who 
testified  that  the  property  was  In  first-class 
condition,  and  had  on  It  a  house  with  mod- 
em improvements.  He  stated  that  the  hole 
in  the  lot  could  be  filled  up  with  dirt  taken 
from  the  adjoining  property  at  no -cost  when 
that  property  was  graded.  He  Is  corrob- 
orated by  the  person  who  purchased  the 
property  from  Danlelson.  He  stated  that 
the  property  was  in  good  repair  when  he  pur- 
chased It,  and  that  he  would  not  consider  a 
cash  offer  of  $2,600  for  it 

We  think  that  when  all  the  facts  and  dr- 
cnmstances  adduced  in  evidence  are  read  and 
considered  in  the  light  of  each  other,  it  can- 
not be  said  that  the  chancellor  erred  in  find- 
ing for  appellees. 

The  decree  will  therefore  be  affirmed. 


FDMPHBBT  v.  KOAD  IMPROVEMENT 

DIST.  NO.  1,  GBANT  COUNTT. 

(No.  216.) 

<8upr«me  Court  of  Arkansas.    Oct.  28,  1916.) 

1.  HiaHWATB  «=3lS6  —  RoAn  IuPBovsinsNT 

DiSTBXCr— AaSESSUKNTB— iNTBBIiSI. 

The  assessed  benefits  from  a  road  Improve- 
ment, the  road  district  having  been  created  by 
Acts  1916,  p.  186,  the  only  provision  of  which 
rdating  to  interest  is  contained  in  section  16, 
do  not  bear  Interest  at  the  rate  of  6  per  cent 
per  annnm  under  Acts  1913,  p.  746,  {  10.  pro- 
viding that  the  deferred  installments  ox  the 
assessed  benefits  in  drainage  and  other  im- 
provement districts  shall  bear  Interest  at  such 
rate,  the  special  act  of  1915  being  complete  in 
itseu,  constituting  the  grant  of  power  for  mak- 
ing the  improvement  in  accordance  with  its 
terms  in  the  district  organized  or  created  there- 
by, so  that  no  general  law  in  force  at  the  time 
of  its  enactment  enlarges  its  iwwers  or  Increases 
the  powers  of  the  board  of  commissionerik 

(Ed,  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  I  SS9;    Dec.  Dig.  <S=>1S6.] 

2.  HlOHWATB     9=»186  —  IlIPBOVEMENT     DlS- 

TBicTB—AssEssMBNTa— Excess  of  Bemstts. 
Improvement  districts  are  invalid  when  it 
appears  that  the  cost  of  the  improvement  ex- 
ceeds the  assessed  benefits  accruing  to  the  prop- 
erty because  of  the  improvement,  since  the 
property  of  an  individual  cannot  be  taxed  for 
the  construction  of  an  improvement  in  excess 
of  the  estimated  benefits  accruing  to  the  prop- 
erty because  of  the  improvement  upon  an  as- 
sessment duly  made  in  accordance  with  law. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |  390;    Dec.  Dig.  <3=>13e.] 

Appeal  from  Grant  Chancery  Conrt;  J. 
P.  Henderson,  Chancellor. 

Suit  by  Nattian  Pumphrey  against  the 
Boad  Improvement  District  No.  1  of  Grant 
County.     From  Judgment  dismissing  com- 


plaint on  demurrer,  plaintiff  appeals.  Judg- 
m«it  reversed,  and  cause  remanded,  with  in-- 
structionB  to  overrule  the  demurrer,  and  for 
further  proceedings  consistent  with  tiM 
opinion. 

Appellant,  a  landowner,  within  road  im- 
provement district  No.  1  of  Grant  county, 
brought  this  suit  to  enjoin  Bald  district  from 
issuing  additional  bonds  to  complete  the  pro- 
posed improvement. 

The  complaint  alleges  that  the  commis- 
sioners caused  an  assessment  of  benefits  to 
be  made  and  confirmed,  amounting  to  $319,- 
324,  and  had  issued  bonds  for  making  the 
Improvement  in  the  amount  of  |176,000, 
which  had  been  sold  and  the  proceeds  used 
in  the  work  of  construction;  that  the  pro- 
ceeds of  the  bonds  sold  will  be  exhausted  by 
the  middle  of  September,  1916,  leaving  the 
work  incomplete;  that  the  bonds  already  is- 
sued, with  the  Interest  thereon,  will  con- 
sume or  amount  to  the  sum  of  the  assess- 
ments  of  benefits,  except  about  $10,000,  and 
that  appellee  has  entered  into  a  contract, 
which  is  set  out,  for  the  sale  of  additional 
bonds  in  the  amount  of  not  less  than  $16,000 
nor  more  than  $35,000;  that  if  said  bonda 
are  Issued  and  sold  they  will  pass  into  the 
hands  of  Innocent  holders,  who  will  en- 
deavor to  subject  the  property  of  appellant 
to  their  payment,  and  that  same  will  consti- 
tute a  cloud  upon  the  title  of  bis  property, 
impair  its  value,  and  prevent  his  making  a 
sale  thereof. 

Prayer  for  a  restraining  order  to  prevent 
the  district  from  Issuing  "additional  bonds, 
which,  with  the  Interest  thereon,  added  to 
the  bonds  heretofore  Issued  and  the  interest 
thereon,  will  exceed  the  total  Amount  of  the 
assessments  assessed  against  tlie  district," 
eta 

A  general  demurrer  was  interposed  to  the 
complaint  and  sustained,  and  from  the  Jndg^ 
ment  dlsmlBsing  it,  this  appeal  is  prosecuted. 

E.  M.  Ross,  of  Sheridan,  for  appellant 
Rose,  Hemingway,  CantreU,  Loughborough 
&  Miles,  of  Little  Rock,  for  appeliee. 

KIRB7,  3.  (after  stating  the  facts  as 
above).  The  road  improvement  district  was 
created  by  Special  Act  No.  48  of  the  Acts 
of  the  General  Assembly  of  1915,  p.  136. 
The  only  provision  of  said  act  relating  to  in- 
terest Is  contained  in  section  16,  which  pro- 
vides: 

"In  order  to  do  the  work,  the  board  may 
borrow  money  at  a  rate  of  interest  not  exceed- 
ing 6%  per  annum,  may  issue  negotiable  bonds 
therefor,  signed  by  the  members  of  the  board, 
and  mav  pledge,  assign  and  mortgage  all  as- 
sessments for  the  repayment  thereof.  It  may 
also  issue  to  the  contractors,  who  do  the  work, 
its  negotiable  evidence  of  debt  bearing  interest 
at  not  exceeding  6%." 

[1]  It  is  contended  for  the  Improvement 
district  however  that  the  assessed  benefits 
bear  interest  at  the  rate  of  6  per  cent,  per 
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annum  under,  tbe  prOTisions  of  section  10  of 
Act  177  of  the  Acts  of  the  Oeneral  Assembly 
for  1913,  which  proTldes  that  the  deferred 
installments  of  the  assessed  benefits  In 
drainage  and  other  Improvement  districts 
shall  bear  Interest  at  the  rate  of  6  per  cent, 
per  annum.  There  Is  of  course  no  merit  In 
this  contention.  Said  special  act  is  complete 
in  Itself  and  Is  the  grant  of  power  for  mak- 
ing the  improvement  In  accordance  with  Its 
terms  In  the  district  organized  or  created 
thereby,  and  certainly  no  general  law  in 
force  at  the  time  of  Its  enactment  could 
have  effect  to  enlarge  its  powers  or  Increase 
the  powers  of  the  board  of  commissioners. 

There  is  no  question  Involved  here  as  in 
Hampton  t.  Hickey,  88  Ark.  324,  114  S.  W. 
707,  of  the  implied  repeal  by  a  later  gen- 
eral law  granting  enlarged  powers  of  a  for- 
mer special  act,  under  which  only  restricted 
powers  were  granted. 

[2]  Improvement  districts  have  invariably 
been  held  invalid  when  it  appeared  that  the 
cost  of  the  Improvement  exceeded  the  assessed 
benefits  accruing  to  the  property  because 
of  the  improvement.  Kirst  ▼.  Street  Imp. 
Dlst.,  86  Ark.  1,  109  S.  W.  626;  Thlbault  v. 
McHaney,  Receiver,  119  Ark.  196,  177  S.  W. 
877.  In  other  words,  under  our  Constltd- 
tlon,  the  property  of  an  individual  cannot 
be  taxed  for  the  construction  of  an  improve- 
ment ih  excess  of  the  estimated  benefits  ac- 
crulag  to  the  property,  because  of  the  Im- 
pro;vement  upon  an  assessment  thereof  duly 
made  in  accordance  with  law.  Peay  v.  City 
of  LltUe  Rock,  32  Ark.  81-39;  Coflman  v. 
St  Francis  Drainage  Dist,  83  Ark.  54,  103 
S.  W.  179;  Kirst  v.  Street  Imp.  Dlst,  supra. 

The  demurrer  concedes  that  the  commis- 
sioners of  the  Improvement  district  had  con- 
tracted for  the  sale  of  additional  bonds  for 
completing  the  improvement,  which  they 
were  about  to  issue  In  a  sum,  which,  added 
to  the  amount  of  the  original  bonds  with  In- 
terest, would  exceed  the  benefits  assessed 
against  the  property  in  the  district.  Such 
action  was  in  excess  of  their  power,  and  the 
court  erred  in  sustaining  the  demurrer.* 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
demurrer,  and  for  further  proceedings  ac- 
cording to  law  not  inconsistent  with  this 
opinion. 


RBECB  T.  STATE.     (No.  220.) 

(Supreme  Court  of  Arkansas.    Oct  23,  1916.) 

1.  Cbiminai.  Law  <S=9828(5)  —  Tbiai.  —  In- 
BTBUCTIONS— Requests. 
In  a  homicide  case,  where  it  appeared  that 
the  killing  occurred  In  defendant's  field,  of  which 
father  of  deceased  was  a  tenant,  that  defendant 
was  armed  with  a  shotgun,  while  deceased  had 
only  a  knife,  and  was  10  or  12  feet  from  defend- 
ant when  the  fatal  shot  was  fired,  no  question 
of  the  defense  of  one's  habitation  or  property 
beine  involved,  a  given  instruction  that  "it  is 
the  duty  of  a  person  about  to  be  assaulted  to  do 


all  hi  his  power  consistent  with  his  safety  to 
avoid  tbe  danger  and  avert  the  necessity  of  tak- 
ing the  life  of  his  assailant  and  to  retreat  if 
necessary  to  do  so,  in  order  to  avoid  killing,  if 
he  can  do  so,  with  safety  to  himself,  but  if  the 
defendant  was  suddenly  and  violently  assaulted 
by  deceased,  and  in  such  manner  that  it  was  ap- 
parently as  dangerous  to  retreat  as  to  stand  bis 
ground,  defendant  would  not  be  required  to  ro- 
treat,  and  if  defendant,  acting  in  good  fidtb, 
without  fault  or  carelessness  on  his  part  believ- 
ed that  his  life  was  in  danger,  or  that  his  per- 
son was  in  danger  of  having  inflicted  upon  it 
great  bodily  harm,  and  he  fired  to  protect  Iiis 
life  or  to  prevent  great  bodily  harm,  he  would 
be  guilty  of  no  crime,"  accurately  declared  the 
law  applicable  to  the  situation,  so  that  it  was 
not  error  to  refuse  defendant's  requested  Instruc- 
tion on  duty  to  retreat  and  exceptions  to  that 
reqnironent 

[Ed.  Note.— IV>r  other  coses,  see  Criminal 
Law,  Cent  Dig.  {  2011;   Dec.  Dig.  «=>829(5).l 

2.  Obiminal  Law  «=9413(2)  —  Evidencb  — 
SKLF-SKBVme    Dioi^BATions— Admjssibil- 

ITT. 

Evidence  of  conversations  in  which  plaintilt 
exonerated  himself,  stating  that  he  had  acted 
in  self-defense,  being  of  mere  self-serving  deda^ 
rations,  was  inadmissible,  and  would  not  be  ren- 
dered competent  because  tbe  statements  differed 
from  statements  testified  to  by  other  witnesses. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {{  933,  934;  Dec.  Dig.  «=» 
413(i).] 

8.  HoHiorax  €=9l58(3)--'EviDEi7C»— Thbkatb. 

Evidence  was  admissible  that  the  day  before 
the  killing  accused  made  a  threat  that  he  was 
going  to  kill  some  one,  from  which,  when  taken 
with  the  rest  of  the  witness'  testimony  and  the 
other  evidence,  it  was  fairly  inferable  that  ac- 
cused referred  to  deceased. 

[Ed.  Note.— J'or  other  cases,  see  Homicide, 
Cent  Dig.  §  295 ;    Dec  Dig.  «=»168(3).] 

4.  CsnaNAL    Law    «=>1174(4)— Afpbai.   and 

E}bbob— Revebsiblb  Ebbob. 
Where,  after  the  submission  ot  the  cause, 
the  jury  was  not  kept  continuously  together  by 
the  officer  sworn  for  that  purpose,  but  the  evi- 
dence affirmatively  showed  that  the  jury  was 
not  subjected  to  any  influence  from  which  ac- 
cused could  have  been  prejudiced,  the  error  was 
not  reversible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  8174;  Dec  Dig.  ®=»U74(4).] 

Appeal  from  Circuit  Court,  Mississippi 
County;  W.  J.  Driver,  Judge. 

E.  Reece  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.    Affirmed. 

S.  R.  Simpson,  of  Paragould,  and  P.  A. 
Lasley,  of  Blytheville,  for  appellant  Wal- 
lace Davis,  Atty.  0^>.,  and  Hamilton  Moses, 
Asst  Atty.  (Sen.,  tor  the  State. 

SMITH,  J.  This  is  the  second  appeal  in 
this  case;  the  judgment  on  the  former  appeal 
having  been  reversed  because  the  trial  from 
which  the  appeal  was  prosecuted  occurred 
at  a  special  term  of  the  court  which  wa» 
not  properly  convened.  Reece  t.  State,  118 
Ark.  310, 176  S.  W.  165.  Appellant  was  con- 
victed at  each  trial  of  murder  in  the  second 
degree,  and  at  his  first  trial  was  given  the 
maximum  punishment  for  that  offense,  while 
at  the  present  trial  be  was  given  the  lowest 
pnnidmient 
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We  have  before  ns  a  large  record,  and  an 
InspecUon  of  It  leads  to  the  conclnsicMi  that 
appellant  was  defended  with  great  zeal  and 
ability,  as  the  state's  evidence  shows  him  to 
have  been  guilty  of  an  even  higher  degree  of 
homloide,  and  nnder  his  own  admissions  the 
Jary  might  have  found  him  guilty  of  volun- 
tary manslaughter,  although  he  strongly  in- 
sists the  fatal  shot  was  flred  in  his  neces- 
sary self-defense. 

[1]  The  court  gave  a  very  elaborate  charge, 
and  no  objection  Is  made  to  Its  action  In 
giving  or  refusing  Instructions,  except  that 
it  is  urged  that  the  court  should  hare  given 
at  appellant's  request  the  instruction  on  one's 
duty  to  retreat  which  recited  the  exceptions 
to  that  requirement  and  stated  the  conditions 
under  which  one  might  stand  his  ground 
and  slay  his  assailant.  The  court,  however, 
gave  on  this  subject  the  following  Instruc- 
tion: 

"It  la  the  duty  of  a  person  about  to  be  assault- 
ed to  do  all  in  his  power  conaiBtent  with  his 
safety  to  avoid  the  danger  and  avert  the  neces- 
sity of  taking  the  life  of  his  aasailant,  and  to 
retreat,  if  necessary  to  do  so,  in  order  to  avoid 
killing,  if  he  can  do  so,  with  safety  to  himself, 
but  ii  the  defendant  was  suddenly  and  violently 
assaulted  by  deceased,  and  in  such  manner  that 
it  was  apparently  as  dangeroos  to  retreat  as  to 
stand  his  ground,  defendant  would  not  be  re- 
quired to  retreat,  and  if  defendant,  acting  in 
good  fidUi,  without  fault  or  carelessness  on  his 
part,  believed  tiiat  his  life  was  in  danger,  or  that 
his  pwson  was  in  danger  of  having  inflicted  up- 
on it  great  bodily  barm,  and  he  flred  to  protect 
his  life  or  to  prevent  great  bodily  harm,  he 
wonld  be  gAUty  of  no  crime." 

The  killing  occurred  In  a  field  owned  by 
appellant  in  which  deceased's  father  lived 
as  a  tenant  and  near  the  gate  which  led  from 
this  field  to  the  public  road  and  where  both 
had  the  right  to  be,  and  no  question  of  the 
defense  of  one's  habitation  or  property  was 
Involved.  Appellant  was  armed  with  a  shot- 
gun, while  deceased  had  only  a  knife,  and, 
according  to  the  testimony  on  appellant's 
behalf,  the  deceased  was  10  or  12  feet  from 
appellant  when  the  fatal  shot  was  fired. 
And  we  think  the  Instruction  given  accurate- 
ly dedares  the  law  applicable  to  this  situa- 
tion. 

[2]  The  court  permitted  the  state  to  show 
by  several  witnesses  that  aiq;>ellant  left  the 
scene  of  the  shooting  and  went  immediately 
to  Barfleld,  at  which  place  he  stated,  upon  his 
arrival  there,  that  he  did  not  know  why  he 
had  shot  the  boy — deceased  being  a  young 
man  about  grown — but  refused  appellant  per- 
mission to  show  by  one  T.  H.  Stubbs,  a  Jus- 


tice of  the  peace,  tbat  appellant  had  stated 
to  him  that  the  shot  was  fired  in  self-defense. 
Stubbs  did  not  testify  that  he  heard  the  con- 
versations detailed  by  the  other  witnesses, 
and  he  was  not,  therefore,  in  position  to  con- 
tradict the  evidence  of  these  witnesses  as  to 
the  statements  of  appellant  made  In  their 
presence.  He  was  permitted,  however,  to 
testify  that  appellant  did  not  tell  blm,  nor 
did  he  hear  him  say,  that  he  did  not  know 
why  he  had  shot  deceased.  Evidence  of 
other  conversations  in  which  appellant  ex- 
onerated himself  would  therefore  be  mere 
self-serving  declarations,  and  would  not  be 
competent  merely  because  those  statements 
diilered  from  statements  testified  to  by  the 
other  witnesses. 

[3]  It  is  Insisted  tliat  errw  was  committed 
in  permitting  witness  Ernest  Baker  to  testi- 
fy that  on  the  day  before  the  killing  appel- 
lant was  at  Barfleld,  and  there  made  a  threat 

that  he  was  going  to  kill  some  s of  a 

b .   This  evidence  was  brought  out  after 

the  witness  had  been  upon  the  stand,  and  had 
been  examined  and  cross-examined  at  some 
length,  and  had  been  recalled  for  further  re- 
examination and  cross-examination. 

We  said  in  the  cases  of  Deal  v.  State,  82 
Ark.  60,  100  S.  W.  75,  and  Breysacher  v. 
State,  184  S.  W.  433,  that  general  malevolence 
cannot  be  proved  as  a  drcumstance  from 
which  to  infer  guilt  or  to  show  the  probabil- 
ity that  the  accused  would  oonunit  the  crime 
charged.  We  think,  however,  when  Baker's 
evidence  is  considered  as  an  oitirety  and  in 
connection  with  the  other  evidence  in  the 
case,  that  it  was  fairly  inferable  that  ap- 
pellant referred  to  the  deceased,  and  this 
evidence  did  not  offend  against  the  rule  for- 
bidding proof  of  general  malevolence. 

[4]  It  is  finally  Insisted  that  after  the 
submission  of  the  cause  the  jury  was  not 
kept  continuously  together  by  the  officer 
swwn  so  to  do.  A  number  of  witnesses  tes- 
tified on  this  question,  and  while  there  is 
some  conflict  in  their  testimony  we  think  the 
testimony  warrants  the  finding  that  although 
the  Jury  was  not  at  all  times  in  the  custody 
of  the  officers  sworn  for  that  purpose,  yet 
the  evidence  does  affirmatively  show  that  the 
Jury  was  not  subjected  to  any  influence  out 
of  which  the  appellant  could  have  been  prej- 
udiced. Armstrong  v.  State,  102  Ark.  358, 
144  S.  W.  196,  Ann.  Gas.  1914A,  734. 

Finding  no  prejudicial  error,  the  judgment 
is  afilrmed. 
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VAN  DYKE  «t  aL  T.  THOMPSON  et  aL 
(Supreme  Court  of  Tennessee.    Oct.  24,  1918.) 

1.  Statutes  4=»154  —  Tttle  ot  Rkfeauno 
Act— Constitution. 

The  failure  of  Act  Jan.  30,  1911  (PriT. 
liaws  1911,  c.  10),  oititled  "An  act  to  amend 
the  charter  of  the  city  of  Chattanooga  and  all 
acts  amendatory  thereof,"  to  give  notice  in  its 
caption  of  the  implied  repeal  of  all  acts  in  con- 
flict, worked  by  section  28,  did  not  render  it 
obnoxious  to  Const,  art.  2,  §  17,  providing  that 
till  acts  repealing  former  laws  shall  recite  in 
their  caption,  or  otherwise,  the  title  or  sub- 
stance of  the  law  repealed. 

[Ed.    Note. — For   other    cases,   see    Statutes, 
Cent  Dig.  i  221;    Dec.  Dig.   «=>154.] 

2.  Statutes  «=»138(2)— Titix  or  Auerdiro 
Act— Constitutioh. 

The  notice  required  by  Const  art  2,  f  17, 
need  not  be  wholly  set  out  in  the  caption,  it  be- 
ing sufBcient  if  the  caption  and  the  Dody  of  the 
bill,  takoi  together,  give  notice  of  the  legisla- 
tion proposed;  and  where  the  title  to  the  act 
plainly  and  unmistakably  expresses  the  subject 
and  purpose  of  the  legislation  proposed,  it  is  not 
necessary  that  the  details  of  the  act  the  pur- 
pose of  which  is  to  repeal,  revive,  or  amend  for- 
mer laws,  shall  be  set  out  in  the  caption,  it  be- 
ing sufficient  if  the  caption  state  the  subject 
purpose,  or  object  of  the  legislatioD  so  that  the 
legislative  intent  may  be  gathered  from  the 
words  used. 

[¥jd.    Note.— For  other   cases,    see    Statutes, 
Cent  Dig.  S  206;    Dec.  Dig.  «S9138(2).] 

&  Statutes  <8=»138(2)— Xitlb  or  Aukhdiho 

Act — Constitution  . 
Act  Jan.  30,  1911,  House  Bill  43,  entitled 
"An  act  to  amend  the  charter  of  the  city  of 
Chattanooga  and  all  acts  amendatory  thereof," 
is  not  violative  of  Const  art  2,  S  17;  as  the 
caption  gave  full  notice  of  the  acts  purpose  to 
amend  the  original  charter  act  and  all  acts 
amendatory  thereot 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  f  206 ;   Dec.  Dig.  iS=>138(2).] 

4.  Statutes  «=>138(2)— Titijb  or  AMENDiiro 

Act— Constitution. 
It  was  not  necessary  for  such  act  to  recite 
the  titles  or  the  substance  of  the  acts  passed 
from  time  to  time  creating  a  form  of  govern- 
ment for  the  city,  in  order  to  avoid  violating 
Const  art  2,  {  17. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  i  206;   Dec.  Dig.  «=5»138(2).] 

6.  Statutes  ®=9l38(2)— Amendino  Act — Con- 
stitution—Amendment BT  Implication. 
Said  act  is  not  violative  of  Const  art  2,  t 
17,  as  amending,  adding  to,  and  changing  the 
powers  and  duties  of  the  election  commissioners 
created  by  general  law  (Acts  1807,  c.  16),  with- 
out referring  in  the  caption  or  the  body  of  the 
act  to  the  amended  act;  any  amendment  of  Acts 
1897  being  by  implication,  which  does  not  affect 
the  constitutionality  of  the  statute. 

[lid.    Note. — ^For   other   cases,    see    Statutes, 
Cent  Dig.  §  206;   Dec.  Dig.  «=>138(2).] 

6.  Statutes  <8=»120(5)— Titlb   of  Statutb— 

Constitution. 
Said  act  is  not  violative  of  the  clause  of 
Const,  art  2,  {  17,  providing  that  no  bill  shall 
become  a  law  embracing  more  than  one  subject, 
which  must  be  expressed  in  the  title;  the  sole 
purpose  of  the  act  being  to  amend  the  govern- 
mental machinery  of  an  existing  mimicipal  cor- 
poration. 

[Ed.    Note. — For   other  cases,    see    Statutes, 
Cent  Dig.  f  170;    Dec.  Dig.  ®=>120(5).l 


7.  APFEAI,    and    EbROB    «S>840(8)— CONSTTTU- 

TioNAUTT  or  Statutes— Examination  bt 

SUPBEMB    COUBT. 

The  Supreme  Court  in  examining  the  con- 
stitutionality of  a  statute  on  appeal,  will  confine 
its  examination  and  opinion  to  such  (juestions 
only  as  appellants'  rights  in  the  suit  ^title 
them  to  raise. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3305;  Dec.  Dig.  «=»840(3).] 

8.  MuHiciFAi.  Cobporations  «=367(1)— Orn- 
CEBS— Power  or  Leoislatubb — Biohts  or 
— Abousbino  Crrr  OmcEs. 

In  the  exercise  of  the  state's  aovereignlr 
over  municipalities,  the  Legislature  may  abol- 
ish existing  city  oihces  held  by  incumbents,  put- 
ting an  end  to  the  rights  and  privileges  ot  the 
officers,  except  to  receive  compensation  for  serv- 
ices  rendered. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  161,  164;  Dec.  Die 
9»67(1).] 

9.  Statutes  «s»75  —  Speciai.  Lboislatiok 
— ^AcT  Amending  Chabteb — "Pbimabies." 

Said  act  is  not  violative  of  Const  art  11, 
i  8,  providing  ttiat  the  Legislature  shall  have 
no  power  to  suspend  any  general  law  for  the 
benefit  of  any  individual,  etc.,  as  imposing  pecu- 
liar and  onerous  burdens  upon  the  citizens  of 
Chattanooga  by  placing  it  m  a  class  by  itself 
respecting  the  use  and  exercise  of  the  riective 
francliise  and  the  right  to  hold  office  as  the 
portions  of  tlie  act  providing  for  a  primary  elec- 
tion to  determine  who  sliall  be  candidates  entitled 
to  run  for  office  in  municipal  elections  are  mat- 
ters merely  incidental  to  the  selection  of  offi- 
cers for  the  municipality;  "primaries"  not  be- 
ing in  reality  elections,  but  merely  nominatiiig 
devices,  wittun  the  power  of  the  Legialatare  tA 
regulate  by  law. 

[Ed.  Note.- — For  other  cases,  see  Statutes, 
Cent  Dig.  §  77;    Dec.  Dig.  «=>76. 

For  other  deiinitions,  see  Words  and  Phrases, 
First  and  Second  iSeries,  Primary  JjUection.] 

10.  CoNSirruTioNAi,  Law  «=>277(2)— Law  or 
THE  Land — Abolishment  or  OmcE. 

Said  act  though  it  abolislies  city  offices,  is 
not  violative  of  Const  Tenn.  art  1,  f  8,  or 
Const.  U.  S.  art  14,  S  1,  since  the  Legislature 
may  abolish  an  office  when  it  lias  ceased  to  be 
a  necessity  to  the  public,  though  it  may  not 
take  from  an  officer  the  substance  of  the  office 
and  transfer  it  to  another. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Lav,  Cent  Dig.  {  949 ;  Dee.  Dig.  «s>277ai).] 

Appeal  from  Hamilton  Oiancety  Ooort; 
T.  M.  McConnell,  Chancellor. 

Salt  by  T.  N.  Van  Dyke  and  otbera  against 
T.  0.  Thompson  and  others.  From  decree 
dismissing  the  blU,  complainants  appeaL 
Decree  affirmed. 

Pritdiard  &  Sizer,  Chambliss  &  Chambllss, 
Spears,  Lynch,  Spears  &  Phillips,  and  Mur- 
ray &  Latlmore,  all  of  Chattanooga,  for  ap- 
pellants. Anderson  &  Rankin,  Trimble  & 
Moon,  Cooke,  Swaney  ft  Hope,  White  & 
White,  Smith  &  Carswell,  Watklns,  Thomp- 
son &  Watklns,  Shepherd,  Fleming  &  Shep- 
herd, M.  N.  Whitaker,  B.  B.  Cooke,  Cole- 
man &  Frierson,  A.  W.  Gaines,  Thomas  & 
Thomas,  Bachman  &  Noll,  Foast  &  Payne, 
Miller  &  Miller,  Brown,  Spurlock  &  Brown, 
Garvin  ft  Cantrell,  and  Wheeler,  Martin  & 
Trimble,  all  of  Chattanooga,  for  appellees. 


«=3For  othe~  caaet  see  «sme  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dl(ssU  and  Index** 
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BUCHANAN,  3.  This  cause  originated  np- 
on  the  filing  of  complainants'  bill  In  the  cban- 
cet7  court  of  Hamilton  comity. 

The  complainants  allege  that  they  are, 
respectively,  regularly  elected  and  qualified 
officers  of  the  city  of  Chattanooga,  and  dti- 
lens  and  taxpayers  thereof,  and  in  their 
bill  predicate  their  right  and  title  as  such 
offlcers  upon  the  original  charter  act  of  the 
city,  which  Is  chapter  4  of  the  published 
private  acts  of  the  General  Assembly  of  the, 
years  1^68  and  1870,  and  npon  sundry  acts 
amendatory  of  the  original  act 

The  purpose  of  complainants'  bill  is  to  en- 
join defendants  from  interfering  in  any  way 
with  complainants,  and  each  of  them,  in  the 
discharge  of  the  respective  offices  which  com- 
plainants severally  claim,  and  to  enjoin  de- 
fendants, and  eadi  of  them,  from  attempting 
by  any  process  or  steps  whatever  to  take 
charge  of  any  pert  of  the  dty  government 
of  Chattanooga,  and  from  the  exercise  of 
any  of  the  functions  or  powers,  and  from 
administering,  or  attempting  to  administer, 
in  any  capacity  whatever,  the  affairs  of 
the  city,  and  from  putting  Into  effect  or  oper- 
ation any  of  the  provisions,  and  from  exer- 
cising any  of  the  powers  set  forth  and  con- 
tained In  a  certain  act  of  the  General  As- 
sembly of  the  state  of  Tennessee,  a  copy  of 
which  is  made  Exhibit  A  to  complainants' 
bill,  and  which  is  by  the  bill  alleged  to  have 
been  passed  on  the  30th  day  of  January, 
1911,  as  House  Bill  numbered  48,  and  enti- 
tled, "An  act  to  amend  the  charter  of  the 
dty  of  Qiattanooga  and  all  acts  amendatory 
thereof."  and  the  further  purpose  of  com- 
plainants' bill  Is  to  have  a  decree  declaring 
said  act  to  be  in  violation  of  the  Constitution 
of  the  state  of  Tennessee,  and  therefore  null 
and  void. 

The  bill  avers  that  the  defendants,  who 
are  five  in  number,  daim  to  have  been  elect- 
ed, as  a  board  of  commissioners,  and  one  of 
them  as  mayor,  of  the  city  of  Chattanooga, 
under  the  provisions  of  the  act,  and  that  the 
defendants  Intend  to  Qualify  as  such  ot&eeia, 
and  to  enter  upon  the  discharge  of  the  of- 
fldal  duties  prescribed  in  the  act,  and  there- 
by to  interfere  with  and  embarrass  complain- 
ants in  the  discharge  of  their  alleged  official 
duties  to  the  irreparable  injury  of  the  com- 
plainants, and  the  dty,  and  to  the  especial 
and  peculiar  Injury  of  the  complainants,  lit 
that  they,  by  such  interference,  will  be  de- 
prived of  the  privileges,  honors,  powers,  and 
emoluments  inddent  to  the  offices  which  they 
claim  to  be  entitled  to  enjoy  to  the  end  of  the 
respective  terms  for  which  they  claim  re- 
qtectively  to  have  been  elected. 

The  defendants  demurred  to  the  bill, 
coupling  their  demurrer  with  an  answer. 
The  chancellor  sustained  the  demurrer  as  to 
the  whole  bill,  and  therefore  dismissed  the 
bill,  and  the  complainants  appealed  to  this 
court.  - 

The  sole  question  presented  is  whether 
the  act  of  Ifill  In  aqy  respect  involving  the 


rights  of  complainants  la  In  conflict  with 
the  Constitution  of  this  state. 

[1-3]  The  first  assignment  of  error  is  bas- 
ed upon  that  part  of  artlde  2,  {  17,  of  the 
Constitution  of  Tennessee  whidi  provides 
that: 

"All  acts  which  repeal,  revive  or  amend  for- 
mer laws,  shall  redte  in  their  caption,  or  oth- 
erwise, the  title  or  substance  of  the  law  repeal- 
ed, revived  or  amended." 

The  caption  of  the  act  of  1911  Is  as  fol- 
lows: 

"An  act  to  amend  the  charter  of  the  dty  of 
Ohattanooga  and  all  acts  amendatory  thereof." 

And  section  one  of  the  act  is  as  follows: 
"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  the  char- 
ter 01  the  city  of  Chattanooga,  •  »  *  and 
all  acts  heretofore  passed  by  the  General  As- 
sembly of  the  state  of  Tennessee  amendatory 
thereof  are  hereby  amended  as  hereinafter  pro- 
vided." 

Then  follows  section  2  to  section  29  of  the 
act,  from  a  reading  of  which,  in  connection 
with  the  charter  of  the  dty,  may  be  gathered 
full  information  of  the  purpose,  scope,  and 
effect  of  all  amendments  of  Qie  charter  made 
by  the  act  By  section  27  of  the  act  it  is 
provided: 

"That  an  provisions  of  the  present  charter  of 
the  City  of  Chattanooga  and  the  acts  amenda- 
tory thereof  not  In  conflict  with  this  amendatory 
act  are  continued  in  full  force  and  efEect." 

And  by  section  28  of  the  act  it  Is  provided: 
"That  all  acts  and  parts  of  acts  in  conflict 
with  this  act  be,  and  the  same  are  hereby,  re- 
pealed." 

By  section  29  of  the  act  it  is  provided: 
"That  this  act  take  effect  from  and  after  its 
passage,  the  public  welfare  requiring  it." 

The  title  to  the  act  of  1911  gave  notice  on 
the  introduction  of  the  bill  that  the  subject 
of  the  legislation  proposed  by  the  bill  was 
the  amendment  of  the  charter  of  the  dty  of 
Chattanooga,  Tenn.,  and  further  the  amend- 
ment of  all  acts  amendatory  of  the  charter, 
and  the  body  of  the  act,  read  in  connection 
with  the  dmrter  and  all  acta  amendatory 
thereof,  gave  notice  of  those  respects  In 
whldi  the  charter  and  the  acts  amendatory 
thereof  were  proposed  to  be  amended  by  the 
act  The  notice  required  by  the  langnage  of 
the  Constitution  In  question  under  this  as- 
signment needs  not  to  be  wholly  set  out  in 
the  caption;  for,  if  the  caption  and  the  body 
of  the  bill  taken  together  give  notice  of  the 
legislation  proposed,  the  requirement  of  this 
portion  of  the  Constitution  is  met;  that  is 
to  say,  under  our  decisions,  where  the  title 
to  the  act  plainly  and  unmistakably  express- 
es the  subject  and  purpose  of  the  legislation 
proposed  by  the  act,  It  is  not  necessary  that 
the  details  of  the  act,  the  purpose  of  which  is 
to  repeal,  revive,  or  amend  former  laws,  shall 
be  set  out  in  the  caption  of  the  act  It  is 
entirely  suffldent  if  the  caption  state  the 
subject  or  purpose  or  object  of  the  legisla- 
tion dearly,  and  the  details  or  manner  of  the 
proposed  repeal,  revivor,  ot  amendment  be 
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set  ant  In  the  body  of  the  act,  bo  that  the 
legislative  Intent  may  be  gathered  from  the 
words  used.  Lnehrman  v.  Taxing  District, 
2  Lea,  426;  Ex  parte  Griffin,  88  Tenn.  647, 
IS  8.  W.  75;  Railroad  v.  Orlder,  91  Tenn. 
494,  19  S.  Wl  618 ;  State  v.  Tardley,  95  Tenn. 
653,  S2  S.  W.  481,  34  L.  R.  A.  656. 

The  character  of  the  act  of  1911  Is  wholly 
amendatory.  The  subject  on  which  it  was 
designed  to  operate  was  the  charter  of  the 
city  of  Chattanooga,  which  consisted  at  the. 
time  of  the  introduction  of  the  act  of  1911, 
of  the  original  act  of  Incorporation,  and  all 
acts  amendatory  thereof,  howsoever  numer- 
ous the  amendatory  acts  might  be.  State 
V.  Wilson,  12  Lea,  247;  Hyman  v.  State,  87 
Tenn.  109,  9  S.  W.  372,  1  L.  R.  A.  497;  State 
v.  Algood,  87  Tenn.  163,  10  S.  W.  310;  Qood- 
*        bar  V.  Memphis,  118  Tenn.  85,  81  S.  W.  1061. 

The  act  of  1911  does  not,  by  its  caption, 
purport  to  revive  or  to  repeal  any  former 
law.  It  does  not  in  Its  body  revive  any  form- 
«r  law,  nor  does  it  ia  its  body  expressly  re- 
peal any  former  law.  It  does  by  its  section 
27  continue  in  fnll  force  and  effect  all  provi- 
sions of  the  then  present  charter  of  the  city 
of  Chattanooga,  and  the  acts  amendatory 
thereof,  which  are  not  in  conflict  with  the 
provlsicms  of  the  act  of  1911,  and  by  the 
effect  of  Its  provisions  and  Its  twenty-elfhCh 
section  it  does  manifest  a  legislative  Intent 
to  accomplish  a  repeal  by  implication  of  all 
'  acts  and  parts  of  acts  in  conflict  with  its 
provisions.  Its  twenty-eighth  section,  under 
our  decisions,  cannot,  however,  be  held  to  be 
an  express  repeal,  and  the  failure  to  give 
notice  of  this  implied  repeal  in  the  caption 
did  not  render  the  amending  act  obnoxious  to 
the  requirement  of  the  Constitution  now  un- 
der consideration.  State  y.  Tardley,  95  Tenn. 
659,  32  S.  W.  481,  34  L.  R.  A.  606. 

[4]  It  la  insisted  on  behalf  of  complainants 
that  the  caption  to  the  act  of  1911  should 
have  recited  the  title  or  the  substance  of  the 
sundry  acts  passed  from  time  to  time  creat- 
ing a  form  of  government  for  the  city  of 
Chattanooga.  This  contention  is  unsound. 
Ooodbar  v.  Memphis,  118  Tenn.  35,  81  S.  W. 
1061,  and  other  authorities  already  dted  in  a 
former  part  of  tUs  opinion. 

The  first  assignment  of  error  is  therefore 
overruled. 

[I]  The  second  assignment  of  error  Is  bas- 
ed on  the  same  words  of  the  Constitution  as 
the  first  assignment,  but  under  the  second 
assignment  it  is  Insisted  that  the  act  Is  in- 
valid because,  as  claimed,  it  "amends,  adds 
to,  and  changes  the  powers  and  duties  of  the 
election  commissioners  created  by  general 
law"  (chapter  16  of  the  Acts  of  1897),  with- 
out referring,  either  in  the  caption  or  body 
of  the  act,  to  said  act  thereby  amended,  and 
because  it  amends  the  act  of  1901  (chapter 
432)  and  acts  amendatory  thereof,  which  fix 
the  salary  of  the  Judge  of  the  dty  court  and 
the  salary  of  the  dty  attorney,  without  ref- 
erence In  the  caption  or  In  the  body  of  ttie 


act  to  said  acta,  and  becanse  ft  amends  the 
general  election  law  above  referred  to,  which 
spedflcally  provides  the  terms  and  conditions 
upon  which  any  person  may  become  a  candi- 
date for  office,  may  have  his  name  printed 
upon  the  <fflclal  ballot,  whether  state,  coun- 
ty, or  munldpal,  without  reference  in  the 
caption  or  body  of  the  act  to  the  act  thus 
amended.  As  a  matter  of  fact,  we  fall  to  find 
In  the  act  any  provision  affecting  candidacy 
for  a  state  or  county  office. 

If  it  be  conceded  that  the  act  of  1911  does 
add  to  the  duties  of  the  election  commission- 
ers and  otherwise  amend  chapter  16  of  Acta 
1897,  such  amendment  as  is  made  is  not  an 
express  amendment,  but  one  by  implication 
only  which  under  our  case  of  the  State  v. 
Yardley,  and  other  authorities  already  dted, 
does  not  affect  the  constitutl6nallty  of  the 
act  of  1911  in  so  tar  as  this  portion  of  the 
Constitution  is  concerned.  And  if  it  be  con- 
ceded that  the  act  does  amend  the  act  of 
1901  (diapter  4S2)  In  reference  to  the  salary 
of  the  dty  Judge  and  dty  attorney,  this  does 
not  render  the  act  Invalid,  because  chapter 
432  of  the  act  of  1901  was  Itself  an  amend- 
ment of  the  original  charter  act  of  the  dty 
of  Chattanooga,  and  upon  Its  passage  became 
incorporated  therein  and  a  part  of  the  very 
charter  of  the  dty  of  Chattanooga  which 
the  act  of  1911  was  designed  to  amend,  and, 
as  we  have  already  seen,  the  caption  of  the 
act  gave  full  notice  of  its  piurpose  to  amend 
the  original  diarter  act,  and  all  acts  amenda- 
tory thereof,  and  thereby  fully  met  the  re- 
quirement of  the  Constitntlon  now  ia  ques- 
tion. Other  answers  might  be-  made  to  eadi 
part  of  the  second  assignment,  but  we  are 
content  with  those  above  given,  and  the  sec- 
ond assignment  is  overruled. 

'  [I]  The  third  assignment  of  error  is  based 
upon  that  part  of  article  2,  {  17,  of  the  Con- 
stitution which  provides  that: 

"No  bin  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed In  the  title. 

And  the  insistence  Is  made  that,  while  the 
title  of  the  act  of  1911  purports  to  be  an 
amendment  of  existing  laws,  it  in  fftct  and  in 
truth  rei>eals  the  existing  law,  and  substitutes 
for  the  existing  form  of  government  provided 
by  said  law  new  and  independent  legislation 
wholly  Inconsistent  therewith. 

We  cannot  assent  to  this  view.  On  the 
contrary,  as  stated  In  the  dlscnsslon  of  the 
first  assignment,  we  think  the  act  is  what  it 
purports  to  be,  to  wit,  an  amendmmt,  with 
a  caption  sufficient  in  scope  to  cover  the  en- 
tire range  of  legislation  accomplished  by 
the  body  of  the  act.  This  case  Is  easily  dis- 
tinguishable from  Malone  v.  Williams,  118 
Tenn.  434,  103  S.  W.  798,  121  Am.  St  Rep. 
1002.  In  the  latter  case  the  bill,  which  was 
called  In  Its  caption  an  amendment,  was  In 
fact  ai  complete  scheme  of  legislation;  in 
effect  it  was  a  new  diarter,  and  covered  the 
entire  subject  with  which  it  dealt  It  created 
a  munidpaUty,  and  furnished  It  with  tbs 
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tgendea  and  tDStramentalltles  of  govenunent. 
It  waa  original  and  Independent  legislation  in 
all  tUnga  except  its  caption.  But  the  act  of 
1911  does  not  create  a  new  charter  for  the 
dtj  of  Chattanooga.  It  does  not  create  a 
municipality.  It,  on  the  contrary,  amends  a 
charter  already  In  existence,  and  provides 
agencies  and  instrumentalities  for  the  govern- 
ment  of  a  municipality  already  created.  It 
amends  the  goTemmental  machinery  of  an 
existing  municipal  corporation.  Its  caption 
declared  it  to  be  legislation  of  this  character, 
and  Its  provisions  accomplished  l^alatlon 
of  this  character.  Its  caption  expressed  one 
general  purpose,  and  one  only,  to  wit,  amend- 
ment <rf  the  existing  charter,  and  aU  the 
acts  amendatory  thereof,  and  by  Its  provl- 
glons  the  body  of  the  act  accomplished  that 
sole  purpose  and  none  other.  If,  in  order  to 
accomplish  that  purpose,  the  act  repealed  by 
implication  existing  laws,  and  substituted 
for  the  then  existing  agencies  and  instramen- 
talitles  of  government  other  and  difCerent 
agencies  and  instrumeataUties  looking  to  the 
improvement  of  the  government  of  the  dty, 
this  was  a  matter  wholly  within  the  dis- 
cretion of  the  Legislature,  and  waa  but  an 
aooompllshment  of  the  sole  and  single  pur- 
pose claimed  for  the  act  by  its  caption. 

Nothing  is  accomplished  by  the  act  <^ 
1911  which  would  have  been  outside  of  the 
scope  of  the  title  of  the  origtoal  charter, 
and  therefore,  under  our  authorities,  so  far 
as  the  part  of  the  CSonstitutloa  now  in  ques- 
tion is  concerned,  aU  that  was  done  by  the 
act  of  1911  was  germane  to,  and  within  the 
scqpe  of.  Its  own  title.  Goodbar  v.  Memphis, 
113  Tenn.  36,  81  6.  W.  1061,  and  antborltles 
there. cited. 

Beverting  to  the  OHitentloa  indicated  In 
tbe  assignment  that  the  repeal  of  existing 
statutes  bj)  the  aOt,  which  statutes  wece 
inconsistent  with  its  provisions,  so  operated 
as  to  make  the  l^Jslation  accomplished  by 
the  act  doaUe,  and  therefore  too  broad  Cor 
Its  caption.  It  shoTild  be  noted  that  the  only 
existing  laws  repealed  by  the  act  were  re- 
pealed by  ImpUoation,  because  they  could 
not  coexist  -^th  the  act  of  1911,  and  their 
repeal  was  but  a  part  of  the  amendment 
covered  and  proposed  by  Its  qapti<m. 

It  follows  from  these  views  that  the  tMrd 
assignment  of  error  Is  not  well  taken,  and 
is  therefore  overruled. 

The  fourth  astdgnment  of  error  Invokes 
article  1,  i  8,  of  the  state  Constitution,  which 
is  as  f<dIow8: 

"That  no  man  shall  be  taken  or  imprisoned, 
or  disseized  of  bis  freehold,  liberties  or  privi- 
^e«,  or  outlawed,  or  exiled,  or  in  any  manner 
destroyed  or  deprived  of  his  lif  &  liberty  or  prop- 
erty, bat  by  the  judgmott  of  iiis  peers  or  tM 
law  of  tbe  Und." 

And  the  fonrth  assignment  of  error  also 
Invokes  article  11,  |  8,  of  the  state  Constitu- 
tlon,  which,  in  80  ftir  as  here  invoked,  la  as 
follows: 

isB&w.-e 


"The  Legislature  shall  have  no  power  to  sus- 
pend any  general  law  for  the  benefit  of  any  par- 
ticular inaividnal  nor  to  pass  any  law  for  the 
benefit  of  individuals  Inconsistent  with  tbe  gen- 
eral laws  of  tbe  land;  nor  to  j>bss  any  law 
granting  to  any  individual  or  individuals,  tights, 
privileges,  immunities  or  exemptions  other  than 
such  as  may  be,  by  the  same  law  extended  to 
any  member  of  tbe  community,  who  may  be  able 
to  bring  himself  witbin  the  provisions  of  such 
law.    •   •    ••• 

•  [7]  It  should  be  noted  that  this  court  will 
confine  its  examination  and  opinion  to  such 
questions  only  as  complainants'  rights  in 
this  suit  entitle  them  to  raise.  Patton  v. 
Chattanooga,  108  Tenn.  221,  65  S.  W.  414; 
Richardson  v.  Young,  122  Tenn.  624,  125  8. 
W.  664;  Hunter  t.  Cramp,  Memorandnm 
Opinion,  Jackson. 

[I]  The  only  question  complainants  are 
entitled  to  raise  is  whether  or  no  the  act 
deprives  them  of  the  privileges  of  holding 
an  office,  or  deprives  them  of  a  property 
rl«ht  In  an  ofBoe,  and  the  answer  to  this 
question  Is  that.  In  the  exercise  of  the  state's 
sovereignty  over  (nunlcipaUtles,  Its  legis- 
lative department  had  the  right  to  destroy 
and  aboUsh  the  offices  which  complainants 
held,  and  this.  If  done  by  an  act  In  all  other 
respects  constitutional,  put  an  end  to  tbe 
rights  and  privileges  of  complainants  In  the 
respective  offices  theretofere  held  by  them, 
except,  of  course,  their  rights  to  receive  com- 
pensation for  services  roidered  by  them  up 
to  the  time  of  the  abolition  of  their  respective 
offices,  but  no  claim  of  this  kind  is  made  by 
them  is  tills  salt 

To  state  the  proposition  in  another  way, 
artide  1,  {  8,  of  the  Constitution  is  no  barrier 
to  the  power  of  the  legislative  department 
of  this  state  by  an  act  in  all  other  respects 
constitutional  to  abolish  an  office.  Malone  t. 
WiUiams,  118  Tenn.  462,  103  S.  W.  798,  121 
Am.  St  Bep.  1002. 

In  the  case  last  named  It  was  held  that 
the  abolltlan  of  the  office  abrogated  the  duties 
attached,  and  that,  as  an  Incident  thereto, 
the  rights)  of  the  official  ceased,  because 
tliere  was  nothing  to  which  his  rights  ooold 
attach. 

It  has  been  held  In  this  state  that,  al- 
though the  Constitution  of  the  state  Axes 
the  term  of  office  of  a  Judge  of  a  circuit  or 
chancery  court  as  a  period  of  eight  years, 
yet  the  Legislature  has  the  power  and  the 
constitutional  right.  In  the  interest  of  the 
public,  by  legislative  enactment  to  abolish 
and  destroy  the  circuit  or  chancery  division 
over  which  such  Judge  presides,  whenever 
such  circnlt  or  division,  in  the  Judgmen^  of 
the  Legislature,  becomes  unnecessary,  and 
that  in  such  a  case  the  office  does  not  exist 
after  the  passage  of  the  act,  and  that,  if  the 
office  be  thus  abolished  before  the  expiration 
of  the  Judge's  term,  he  is  without  remedy, 
and  also  without  office,  and  without  right  to 
compensation  for  the  remainder  of  his  term. 
Halsey  v.  Gaines,  2  Lea,  316. 

In    another    case,    after   reaffirming   the 
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existence  of  this  power  in  the  leglsIatiTO 
department  of  the  state,  this  court  said: 

"The  power  may  possibly  be  exercised  without 
good  cause,  but  in  such  case  the  court  can  fur- 
nish no  remedy." 

And  in  another  part  of  the  same  (pinion  it 
is  said: 

"If  the  law  abolishing  the  conrfs  is  valid,  the 
ofSces  and  their  incumbents  necessarily  cease, 
and,  of  course,  along  with  them  their  salaries.' 
The  Judges'  Cases,  102  Tenn.  638,  58  S.  W. 
141. 

A  text-writer  states  the  principle  thus: 
"When  the  state  employs  officers  or  creates 
municipal  corporations  as  the  mere  agencies  of 
government,  it  must  have  the  power  to  discon- 
tinue the  agency  whenever  it  comes  to  be  re- 
garded as  no  longer  important.  The  fiamers  of 
the  Constitution  did  not  intend  to  restrain  the 
states  in  the  regulation  of  their  dvU  institu- 
tions adopted  for  internal  goremmeiit  They 
may  therefore  discontinue  offices  or  .change  the 
salaries  or  other  coqipensation  or  abolish  or 
change  the  organization  of  municipal  corpora- 
tions at  any  time,  according  to  the  existing  legis- 
lative view  of  the  state  policy,  unless  forbidden 
by  their  own  Constitution  from  doing  so." 
Cooley's  Constitutional  Limitations  (7th  Ed.) 
388. 

It  follows  from  the  foregoing  that,  in  so 
far  as  the  fourth  assignment  is  based  on  ar- 
ticle 1,  {  8,  of  the  state  Constttution,  it  is 
not  well  taken,  and  is  overruled.  In  what 
has  been  said  we  are  not  to  be  understood  as 
in  any  way  impeaching  the  well-known  limi- 
tation on  the  power  of  the  Legislatnre  to  the 
effect  that  It  cannot  abolish  a  constitutional 
office. 

[I]  We  will  now  consider  the  fonrth  as- 
signment in  so  far  as  it  is  based  on  article 
11,  i  8,  of  the  state  Constitution.  By  this 
part  of  the  assignment  numbered  4  complain- 
ants inshst  that  the  act  imposes  peculiar  and 
onerous  burdens  npon  the  citizens  of  Chatta- 
nooga by  placing  it  in  a  class  to  itself  re- 
si)ecting  the  use  and  exercise  of  the  elective 
franchise  and  the  right  to  hold  office,  which 
are  rights  and  privileges  of  a  general  nature 
common  to  all  citizens  of  the  state. 

The  act  in  question  does  not  attempt  to 
deal  with  or  make  provision  for  any  except 
mnnicipal  offices,  and  those  portions  of  the 
act  under  consideration  which  provide  for 
a  primary  election  in  order  to  determine  who 
shall  be  candidates  entitled  to  run  for  office 
in  municipal  elections  In  the  dty  of  Chatta- 
nooga are  matters  merely  Incidental  to  the 
selection  of  officers  for  the  municipality.  Such 
primaries  are  not  in  reality  elections,  but 
merely  nominating  devices,  and  in  the  inter- 
est of  good  government,  and  within  the  power 
of  the  Legislature  to  regulate  by  law.  Ledg- 
er^ood  v,  Pitts,  122  Tenn.  594,  595, 125  S.  W. 
1036.  By  no  section  or  part  of  the  act  as- 
sailed in  the  case  at  bar  have  we  been  able 
to  perceive  any  suspension  of  the  general 
law  of  the  state. 

[10]  The  fifth  assignment  of  error  is  based 
on  article  1,  {  8,  of  the  state  Constitution, 
and  also  on  article  14,  $  1,  of  the  Constitu- 
tlon  of  the  United  States.  This  assignment 
assumes  that  complainants  have  'been  legis- 


lated out  of  office,  in  wtaldi  they  had  a  con- 
stitutionally secured  property  right  As  here- 
tofore stated,  it  was  settled  in  Halsey  v. 
Gaines,  2  Lea,  316,  that  it  was  within  the 
power  of  the  Legislature  to  abolish  a  court, 
and  ipso'  facto  destroy  the  office  of  the  Judge 
of  the  court,  although  under  the  Constitu- 
tion the  term  of  the  jndge  was  fixed  at  eight 
years,  and  had  not  expired  when  his  court 
was  abolished. 

While  it  is  true  that  in  Malone  t.  Williams, 
snpra,  this  court  said: 

"Nor  can  the  Legislature  take  from  the  officer 
the  substance  of  the  office,  and  transfer  it  to 
another,  to  be  appointed  in  a  different  manner, 
and  to  hold  by  a  different  tenure,  although  the 
name  of  the  office  is  changed,  or  the  office  di- 
vided, and  the  duties  assigned  to  two  or  more 
officers  under  different  names" 

— ^yet  it  is  to  be  noted  that  the  act  under 
consideration  in  Malone  v.  Williams,  while 
purporting  by  its  caption  to  be  an  amend- 
ment, was,  in  fact,  by  this  court  held  to  be 
an  original  act,  designed  to  accomplish,  and 
which  by  its  provisions  did  accomplish,  the 
identical  resnlt  wlilcb  is  condemned  by  the 
quotation  above;  but  a  well-recognized  dis- 
tinction exists  between  such  legislation  as 
was  condemned  by  this  court  in  Malone  v. 
Williams  and  other  legislation  where  the 
legislative  purpose,  as  disclosed  by  the  act, 
is  to  abolish  an  office  because  it  is  not  nec- 
essary to  the  public  good  that  the  otHce 
ahould  continue  to  exist,  or  where  the  office 
forms  a  part  of  a  scheme  of  government  for 
a  municipality,  and  is  abolished  to  the  end 
that  a  better  scheme  of  government  may  be 
conferred. 

In  its  last  analysis  under  our  Constitution 
and  laws,  the  i>ower  of  the  Legislature  in 
respect  of  these  matters  rests  upon  public 
necessity.  There  is  no  public  necessity  that 
the  Legislature  shall  have  the  power  to  take 
from  an  officer  the  substance  of  the  office 
and  transfer  it  to  another,  and  therefore  the 
legislative  power  to  do  this  does  not  exist, 
and  the  attempted  exercise  of  sudk  power  is 
in  violation  of  the  rights  of  the  incumbent 
of  the  office  with'  which  U  attempts  so  to 
deal,  as  was  held  in  Malone  t.  WilUama ;  but 
there  Is  a  public  necessity  that  tlie  Legisla- 
ture shall. have  power  to  abolish  an  office 
when  it  lias  ceased  to  be  a  necessity  to  the 
public,  or  when  it  forms  a  part  of  a  sclieme 
of  municipal  government,  and  its  abolition 
is  necessary,  or  so  deemed  by  the  Iieglsla- 
ture,  in  order  that  a  better  form  of  municipal 
government  may  be  conferred;  and  here,  or 
^in  this  class  of  cases,  because  and  by  reas<m 
of  the  public  necessity  that  this  power  should 
exist  In  the  Legislature,  the  incumbent  of  the 
office  holds  it  subject  to  the  legislative  power, 
and  the  right  to  abolish  whensoever  that 
power  and  right  may  be  exercised  by  legisla- 
tive enactment  not  otherwise  in  conflict  with 
the  Constitution. 

As  said  by  Mr.  Cooley  in  bis  work  on  Con- 
stitutional Limitations  (7th  Ed.)  p.  38S: 

"They  may  therefore  discontinue  offices  or 
change  the  sidary  or  other  compensation  or  abol- 
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ish  or  chance  the  co^nliatioii  of  mnnicipal  cor- 
porations at  any  time,  according  to  the  leglsla- 
tire  view  of  state  pclicy.  unless  forbidden  by 
their  own  Constitutions  from  doing  so." 

"The  selection  of  officers,  who  are  notbine 
more  than  public  agents  for  the  effectuating  w 
public  purposes  is  matter  of  public  convenience 
or  necessity,  and  so,  too,  are  the  periods  for  the 
appointment  of  such  agents,  but  neither  the 
one  or  the  other  of  these  arrangements  can  con- 
stitute any  obligation  to  continue  such  agents, 
or  to  reapptHDt  them  after  the  measures  which 
brought  them  into  being  shall  have  been  found 
useless,  shall  have  been  fulfilled,  or  shall  have 
been  abrogated  as  even  detrimental  of  the  well- 
being  of  the  public"  Batler  t.  Peim.,  10  How. 
402,  13  U  Ed.  472. 

In  the  Dartmouth  College  Case,  4  Wheat. 
578,  4  liL  Cd.  629,  It  was  said: 

"That  the  framers  of  the  Constitution  did  not 
intend  to  restrain  the  states  in  the  regulation 
of  their  civil  institntloiw  adt^ted  for  internal 
government." 

Mr.  Cooley,  In  bis  work  on  OonstltntloDal 
Limitations  (7tb  Kd.)  li.  888,  quotes  as  abov« 
from  the  ophiion  of  Chief  Justiee  Marsball, 
and  cites  a  long  list  of  aaOiorltiea  sastalnlng 
the  text. 

The  act  of  1901  is  the  law  of  tlie  land  with- 
in the  meaning  of  artlole  14,  1 1,  of  the  Con- 
stitution of  the  United  States.  There  is  no 
merit  In  the  fifth  asslgument,  and  it  Is  orer- 
mled. 

There  Is  no  merit  in  the  sixth  and  last  as- 
glgument  of  error,  wUch  complains  because 
the  chancellor  beld  that  the  act  In  question 
waa  In  all  respect*  oonstltutlonal,  and  deioled 
to  complainants  tlie  relief  prayed  for. 

As  a  matter  o£  fact,  the  chancellor  decreed 
that  the  act  was  not  in  any  respect  Involv- 
ing the  rights  of  complainants  In  conflict 
with  the  Constitution. 

We  see  no  error  In  the  condusioa  reached 
by  the  chancellor  or  in  bis  decree,  and  there- 
fore tbe  same  will  he  aiBrmed. 


STATB  ex  reL  LINKOVS  ▼.  MORRIS. 

CSuprenw  Court  of  Tennessee.    Oct  30,  1916.) 

L  Stathtks  «=»2S0— TnoE  or  Tasino  VSrrsoi 
— Kepxauno  Act. 
Pub.  Acts  1916,  c.  8,  expressly  repealing 
Acts  1S97|  c.  125,  relative  to  state  penitendariea, 
bat  by  ita  terms  not  to  be  in  effect  until  March 
19,  1915,  became  effective  as  a  distinct  act  of 
tbe  Legislature  on  March  19,  1915,  from  that 
date  forward  suspending  the  act  of  1897. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  {  831;  Dee.  Dig.  <S=»250.] 

2.  Pkisorb  <S=s>7  —  OimcEBa  —  Repeai,  With- 
out Savinq  Clausb— Eftxot. 
When  an  act  of  the  Lesialatnre  is  repealed 
without  a  saving  clause,  it  b  considered,  except 
as  to  transactions  passed  and  closed,  as  though 
it  had  never  existed,  so  that  a  prison  chaplain 
waa  not  entitled  to  his  office  after  the  repeal 
of  the  act  pursuant  to  which  he  had  been  ap- 
pointed and  under  which  he  held  office. 

[Ed.  Note.— For  other  cases,  see  Prisons,  Cent 
Dig.  Sf  6-9;   Dec.  Dig.  «=37.] 


3.  CoNSTiTXJTiONiLi.  IiAW  «s>277{2)  —  Pbis- 

ONB  g=a7  —  IiB»IBi:.ATH7a  OUT  OF  OmcE  — 

Statutes. 
Pub.  Acts  1915,  cc.  8  and  20,  repealing  Acta 
1S97,  c.  125,  relative  to  the  state  peniten- 
tiary, and  placing  the  penal,  reformatory,  and 
charitable  mstituti(Xis  ot  the  state  under  the 
management  of  a  state  board  of  control  is  not 
violative  of  Const,  art.  1,  {  8,  proi^ding  that  no 
man  shall  be  deprived  of  his  life,  lloerty,  or 
property  but  by  the  Judgment  of  his  peers  or  the 
law  of  the  land,  or  Const  U.  S.  Amend.  14,  f 
1^  prohibiting  abridgment  of  privileges  of  any 
citizen  of  the  United  States,  etc.,  as  legislating 
out  of  office  the  chaplain  for  a  state  penitmtiary 
appointed  by  virtue  of  Acta  1897,  c.  125,  §§  6 
and  6,  since  the  Legislature,  in  the  public  in- 
terest >zi^  abolish  an  office. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  766,  949;  Dec.  Dig.  «=» 
277(2);  Prisons,  Cent  Dig.  U  6-0;  Dec  Dig. 
«8=»7.] 

Appeal  from  Criminal  and  Law  Court, 
Morgan  County;  Xen  Hicks,  Judge. 

Action  in  the  nature  of  a  quo  warranto 
proceeding  by  the  State,  on  the  relation  of 
J.  W.  Dlnkous,  against  John  R.  Morris. 
From  a  Judgment  dismissing  the  petition,  re- 
lator appeals.    Judgment  affirmed. 

3.  W.  Stone,  of  Harrlinan,  for  appellant 
J.  M.  Davis,  of  Wartburg,  for  appellee. 

BUCHANAN,  J.  This  Is  an  action  In  the 
nature  of  a  quo  warranto  proceeding.  Cltik- 
ous  was  appointed  and  commissioned  chap- 
lain for  tbe  Brushy  Mountain  branch  of  tbe 
state  penitentiary,  situated  at  Petros,  in 
Morgan  county,  Tenn.,  by  virtue  of  sections 
6  and  6  of  chapter  125  of  the  Acts  of  1897. 
Tbe  date  of  his  apixilntment  was  January 
9,  1915.  The  act  of  1897  was  expressly  re- 
pealed by  an  act  passed  January  29,  1915, 
and  approved  tbe  same  day,  but  by  its  terms 
it  was  not  to  be  In  effect  until  March  19, 
1916.  See  chapter  8,  p.  7,  Public  Acts  1915. 
On  the  same  day  tbe  repealing  act  was  pass- 
ed there  was  also  passed  chapter  20,  Acts 
of  1915.  See  pages  44-68,'  Public  Acts  o£ 
1915.  This  act  was  approved  March  12, 
1915,  and  it  also  was  made  to  take  effect  on 
March  10,  1915.  It  is  thus  seen  that  the  re- 
pealing act  became  a  law  when  it  was  ap- 
proved  on  January  29,  1915,  and  chapter  20 
became  a  law  when  it  was  approved  on 
March  12,  1915.  The  duties  ot  the  chaplain, 
under  septlon  5,  c.  125,  Acts  of  1897,  were 
thus  stated:  "To  Instruct  the  convicts, 
•  •  • "  and  "to  see  that  there  are  re- 
ligious services  at  the  prison  chapel  each 
Sunday  morning  and  afternoon."  And  under 
section  6  of  that  act  his  term  of  office  waa 
to  begin  at  tbe  expiration  of  the  term  of 
"tbe  present  official,"  and  to  continue  for  a 
term  of  two  years.  The  duties  of  the  chap- 
lain,  and  his  term  of  office,  as  fixed  by  chap- 
ter 20,  Acts  of  1915,  appear  in  sections  42 
and  44  of  that  act,  which  we  quote,  as  fol- 
lows: 

"That  it  shall  be  the  duty  of  the  board  and 
they  are  hereby  authorized  and  empowered  to 
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appoint  for  the  Tenneaaee  State  Penitentiary 
and  the  Brushy  Mountain  Penitentiary  a  physi- 
cian and  a  chaplain  for  each  of  said  in^titations 
and  a  matron  for  the  Tennessee  State  Peni- 
tentiary, all  of  these  appointments  to  be  made 
by  and  with  the  ndvice  of  the  Governor." 

"That  the  chaplain  for  the  Tennessee  State 
Penitentiary  and  the  Brushy  Mountain  Peniten- 
tiary shall  be  appointed  for  terms  of  four  years 
and  shall  each  receive  salaries  of  twelve  hun- 
dred and  fifty  dollars  ($1,250.00)  per  annum, 
payable  monthly.  It  shall  be  the  duty  of  the 
said  chaplain  to  see  that  religious  services  are 
conducted  in  the  prison  chapels  on  Sundays;  to 
visit  the  sidt  and  to  render  such  service  in  con- 
nection with  the  prison  library  and  the  prison 
schools  and  to  do  and  perform  such  other  duties 
for  the  moral  improvements  of  the  inmates  as 
may  be  required  by  the  board." 

By  dupter  125,  Acts  of  1807,  the  salary  of 
the  chaplain  of  the  main  prison  was  fixed 
at  $600  pec  annum,  and  the  salary  of  the  chap- 
lain at  any  branch  prison  was  fixed  at  a  sum 
not  to  exceed  $250  per  annnm.  Under  chap- 
ter 20,  Acts  of  1915,  the  salary  of  the  chap- 
lain was  fixed  as  set  out  in  said  section  44, 
copied  snpra. 

It  is  averred  In  the  bill  that  after  chapter 
20,  Acts  of  1916,  by  Its  terms  was  in  effect, 
the  defendant,  John  B,  Morris,  was  appoint- 
ed chaplain,  pursuant  to  section  42  of  that 
act;  this  appointment  was  made  on  May 
28,  1015;  that  thereafter  access  to  the  chap- 
el, and  to  the  interior  of  the  prison,  was  de- 
nied to  Linkous,  and  Morris  discharged  the 
duties  of  chaplain,  Llnlcons  Inslstls  that 
chapters  3  and  20  of  the  Acts  of  1016  cannot 
be  effective  to  deprive  him  of  the  right  to 
discbarge  the  duties  and  receive  the  compen- 
sation of  chaplain  during  the  balance  of  his 
term  of  two  years  from  the  date  of  his  ap- 
pointment, because  to  give  the  legislation 
such  effect  would  contravene  article  1,  J  8, 
of  the  state  CJonstitution,  and  section  1  of  the 
Fourteenth  Amendment  of  the  Constitution 
of  the  United  States.  The  petition  seeks  a 
decree  adjudging  that  the  appointment  of 
Morris  was  void,  that  Morris  be  ousted  from 
the  ofllce,  and  that  the  relator,  Llnkons,  be 
inducted,  and  for  general  relief,  etc.  The 
original  petition  was  filed  July  21,  1915.  It 
was  met  by  a  demurrer  whlCh  the  court  sus- 
tained, and  it  also  dismissed  the  petition, 
with  costs,  from  which  judgment  Linkous 
prayed  and  was  granted  and  perfected  his 
appeal  to  this  court. 

[1-3]  Appellant  relies  on  the  doctrine  of 
Malone  v.  Williams,  118  Tenn.  (10  Gates) 
390-480,  103  &  W.  798,  121  Am.  St.  Rep. 
1002.  In  that  case,  at  page  461  of  118  Tenn., 
page  817  of  103  S.  W.  (121  Am.  St  Rep. 
1002),  it  was  said: 

"An  office  is  a  species  of  property,  and  the 
Legislature  cannot  constitutionally  legislate  an 
officer  out  of  that  property  while  leaving  the 
office  with  its  dnties  onimpaired.  This  would 
be  talcing  the  property  of  the  citizen  without 
due  process  of  law,  in  violation  of  article  1,  { 
8,  of  the  Constitution.  The  Legislature  can, 
indeed,  abolish  any  office,  if  there  be  no  consti- 
tutional restriction  in  the  way,  and  thereby 
abrogate  the  duties  attached,  and  as  an  inci- 
dent thereto  the  rights  of  the  officer  cease,  since 


there  is  nothing  to  wUcb  tiiey  can  attadi.  Bat, 
as  already  stated,  it  cannot  leave  the  office 
standing  and  abolish  the  officer.  Bis  property 
interest  consists  in  liis  ri^t  to  discharge  the  du- 
ties of  the  office  and  to  take  its  emoluments  so 
long  as  the  office  exists  and  the  term  continues. 
Of  course,  where  under  the  terms  of  the  grant 
the  officer  is  removable  at  pleasure,  a  different 
result  follows." 

We  do  not  think  the  principle  embodied 
In  the  quotation  determines  the  merits  of 
the  present  controversy.  We  think  the  re- 
pealhig  act,  as  a  distinct  act  of  the  leglsla- 
tive  department,  became  effective  on  the  date 
fixed  by  its  terms,  March  19,  1915.  From 
that  time  forward  the  act  under  which  ap- 
pellant now  claims  was  indefinitely  suspend- 
ed. "The  general  rule  la  that,  when  an  act 
of  Qie  Legislature  Is  repealed  without  a  sav- 
ing clause,  it  is  considered,  except  as  to 
transactions  passed  and  closed,  as  though  it 
had  never  existed."  See  Lewis  Sutherland 
Stat  Const  vol.  1,  i  282.  There  is  no  sav- 
ing clause  in  the  repealing  act,  and  the  right 
which  relator  here  asserts  Is  not  that  he  is 
entitled  to  compensation  earned  prior  to  and 
unpaid  at  the  date  of  the  repeal  of  the  act 
under  which  he  (dalms.  On  the  contrary,  be 
asserts  rights  which,  if  granted  to  him,  would 
nullify  the  repealing  act  and  be  enjoyed  in 
spite  and  In  face  of  its  terms.  So  It  Is 
clear  that  the  repealing  act  In  this  case  falls 
under  the  general  rule,  and  the  law  repealed 
by  it  must  therefore  be  regarded  as  never 
having  had  any  existence,  and  wholly  inoper- 
ative to  confer  on  appellant  the  rights  be 
asserts,  unless  there  be  some  constitutional 
objection  which  renders  the  repealing  act 
void.  Appellant  insists  that  the  two  acts, 
when  construed  together.  Indicate  a  purpose 
to  legislate  him  out  of  office,  wlille  leaving 
the  office  with  its  duties  unimpaired.  But 
the  answer  to  this  is  that  If  the  Legislature 
considered  that  chapter  126  of. the  Acts  of 
1897  should,  in  the  interest  of  the  public, 
be  repealed  because  a  better  scheme  for  the 
management  of  the  state  penitentiary'  could 
be  enacted,  then  It  was  not  only  within  the 
competency,  but  the  duty,  of  Ot&t  body  to 
repeal  the  act  of  1897,  and  substitute  there- 
for appropriate  legislation;  and  this  al- 
though an  incident  of  the  repeal  might  be 
the  shortening  of  the  relator's  existing  term 
of  office.  Under  our  Constitution  laws  for 
the  benefit  of  any  particular  individual  are 
condemned  (article  11,  i  8),  and  by  analogy, 
when  it  Is  to  the  interest  or  benefit  of  a  par- 
ticular individual  that  a  certain  statute  re- 
main in  force,  but  the  Interest  of  the  public 
requires  that  It  be  repealed,  the  Legislature 
is  not  Imund  to  stay  its  hand.  There  is  noth- 
ing in  the  repealing  act  to  indicate  thnt  the 
purpose  behind  it  was  to  legislate  appellant 
out  of  office.  No  such  Indication  appears  in 
chapter  20,  Acts  of  1915,  and,  whether  we 
look  at  the  two  acts  separately  or  together, 
we  can  see  no  such  purpose.  We  cannot  hold, 
on  the  mere  averment  In  appellant's  petition 
and  brief,  that  behind  each  of  these  tmpor- 
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tant  acta  there  lurked  the  pnrpoae  to  despoil 
appeUant  of  hlB  ofBee  The  sonrce  from 
which  courts  draw  their  oondoslons  as  to 
the  purpose  of  an  act  Is  the  title  and  the  body 
thereof.  Tested  in  this  way,  the  legislation 
appears  to  disclose  an  exercise  by  the  Leg- 
islature of  its  Judgment  in  the  Interest  of 
the  state,  in  the  creation  of  a  sew  and  broad- 
er system,  distinct  in  essential  particulars 
from  the  former  one.  The  effort  was  not  to 
recreate  or  revive  the  same  system  with  ap- 
pellant eliminated.  The  conclusion  reached 
was  that  the  penal,  reformatory,  and  chari- 
table institutions  controlled  and  operated  by 
the  state  should  be  under  the  management 
of  a  state  board  of  control,  such  as  is  cre- 
ated by  chapter  20  of  the  Acts  of  1915;  and, 
having  reached  that  conclusion,  the  Legisla- 
ture set  about  the  aooompUshment  of  the  ra- 
form.    Qiapter  125  of  1897  was  an  obstacle. 


It  stood  in  the  way  of  the  contemplated  re- 
form, and  for  that  reason  it  was  repealed. 
It  was  appellant's  misfortune  that  the  act 
on  which  his  office  hung  stood  in  the  way  ot 
a  scheme  for  better  goyemment  of  the  state's 
instftutions.  That  one  of  our  cases  which 
we  think  announces  principles  and  dtes  au- 
thorities determinative  of  the  present  om- 
troversy  is  T.  N.  Van  Dyke  et  al  v.  T.  O. 
Thompson  et  al.,  189  S.  W.  62,  from  the 
Hamilton  equity  docket,  in  which  an  opinion 
was  filed  on  October  8,  1911,  which  by  inad- 
vertence was  not  marked  for  publication,  but 
is  now  so  marked.  It  is  unnecessary  to  re- 
peat herein  the  reasoning  and  authority 
which  appear  in  that  oi^nlon,  and  support 
the  view  which  we  take  of  the  legislation  in- 
volved in  the  present  case. 

There  is  no  merit  in  the  assignments  of  er- 
ror, and  the  Judgment  ia  affirmed. 
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ATCHISON,  T.  &  S.  F.  BY,  CO.  v.  SMYTH 

et  al.    (No.  1029.) 

(Court  of  Civil  Appeals   of  Tezai.     Aniarillo. 

Oct  18,  1916.) 

1.  Cabbibrs  «=9227(3)  —  Cabbiaoe  of  Lits 
Stock— Actions— Flkadinq. 

Under  Rev.  St  1911,  art  7003,  providing 
that  a  contract  in  writing  shall  import  consid- 
eration, in  an  action  against  a  carrier  of  live 
stock  for  delay  in  furnishing  cars  pursuant  to 
an  alleged  oral  agreement,  where  the  answer  al- 
leged a  subsequent  written  contract  for  the 
transportation,  which  released  damages  occa- 
sioned by  the  oral  contract  and  superseded  all 
previous  agreements,  it  was  incumbent  upon 
plaintiff  to  allege  and  prove  want  of  considera- 
tion for  the  written  agreement 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  g  056 ;   Dec.  Dig.  <S=9227(3).] 

2.  Cabbiebb  <S=>207(3)  —  Cabbiaok  or  Livx 
Stock— CoNTBACT. 

Where  shippers  of  live  stock  orally  con- 
tracted for  cars  for  shipment  knowing  that  a 
written  contract  would  be  required,  and  with 
the  purpose  of  executing  such  contract,  and 
thereafter  Uiey  did  so,  they  are  bound  by  its 
terms. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §i  207,  209;   Dec.  Dig.  «=207(3).] 

3.  Cabbiebs- €=3227^)  —  Cabbiaoe  or  Lava 
Stock— Acnons—DBrENSBS. 

In  an  action  against  a  carrier  for  breach  of 
an  oral  agreement  to  furnish  cars  for  an  inter- 
state shipment  of  live  stock,  a  plea  alleging  a 
written  contract  into  which  was  merged  all 
previous  negotiations  for  the  cars,  and  which 
stipulated  for  notice,  and  that  suit  should  be 
brought  within  six  months  or  plaintiffs'  cause  of 
action  should  be  barred,  set  up  a  good  defense 
in  the  absence  of  a  showing  that  there  waa  no 
consideration,  or  that  there  waa  duress,  fraud, 
or  mistake  in  procuring  the  written  contract 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |  954 ;  Dec  Dig.  <S=>227(2).] 

4.  COMMEBCE    €s»8— INTEBSTATE   COMMEBCB-^ 

CoNTBACTS— Law  Govbbninq. 
The  Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  c.  104,  24  Stat  379)  and  its  amendments, 
as  construed  by  the  Supreme  Court  of  the  Unit- 
ed States,  will  control  the  interpretation  of  a 
written  contract  for  an  interstate  shipment  of 
live  stock. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  5 ;   Dec.  Dig.  $=>8.] 

6.  CoMUEBCE  4s>8 — Cabbiaob  or  LrvB  Stock 

—Notice  or  Claim— Contbact. 
A  written  contract  for  the  interstate  trans- 
portation of  live  stock  requiring  notice  to  an 
agent  of  the  carrier,  before  the  stock  shall  have 
been  removed  from  the  place  of  delivery,  slaugh- 
tered or  intermingled  with  other  stock,  of  a 
claim  for  damage,  and  that  the  stock  shall  not 
be  removed  before  the  expiration  of  three  hours 
from  the  giving  of  such  notice,  is  valid  under 
the  Interstate  Commerce  Act  and  amendments, 
the  laws  of  Texas  to  the  contrary  notwithstand- 
ing. 

[EM.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  5;   Dec  Dig.  «=»8.] 
6.  Cabbiebb  ®=»218(1)  —  Cabbiaoe  or  Livb 

Stock  — Time  fob  Bbinqino  Suit  —  Com- 

tbact. 
A  provision  of  the  contract  requiring  suit 
to  be  instituted  within  six  months  is  valid  un- 
der the  Interstate  Commerce  Act  and  amend- 
ments. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  iS  674-696,  933-935,  939;  Dec  Dig. 
«=»218(1).] 


7.  Gabbiebs  «s>207(8)  —  Oabkiaob  or  Livx 
Stock  — BuXi  or  Laoinq  —  "Tbanspobta- 
noN." 

Under  Interstate  Commerce  Act  Feb.  4, 
1887,  c  104,  f  1.  24  Stat.  379  (U.  S.  Oomp. 
St  1913,  I  8563),  providing  that  the  term 
"transportation"  snaU  include  cars  and  aU 
facilities  of  shipment,  etc,  and  that  it  shall  be 
the  duty  of  every  carrier  to  furnish  such  trans- 
portation upon  reasonable  request  and  the 
amendment  of  section  20  (section  8592),  provide 
ing  that  a  transportation  company  receiving 
property  shall  issue  a  receipt  or  biu  of  lading 
therefor,  and  other  provisions  of  the  act  in- 
cluding section  6  (section  8589),  where  a  writ- 
ten contract  made  by  plaintiiSf  in  consideration 
of  reduced  rates  for  the  shipment  of  live  stock 
expressly  covenants  that  all  prior  understand- 
ings to  furnish  cars  are  merged  and  contained 
in  the  writing,  and  Bttpnlating  suit  for  damages 
shall  be  brought  within  six  months,  the  condi- 
tions of  liability  for  failure  to  furnish  cars  on 
the  date  provided  by  the  previous  oral  under- 
standing as  stipulated  in  the  bill  of  lading  or 
contract  are  controlling,  and  the  parties  can- 
not substitute  therefor  a  special  agreement,  so 
that  the  plaintiff  cannot  recover  on  the  alleged 
oral  contract 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  H  207,  209 ;    Dec.  Dig.  <^=»207(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Transportation.] 

8.  Evidence  ®=965— Pbebuxftior  —  Enowl- 
EDOB  or  THX  Law. 

The  shipper  of  an  interstate  shipment  is 
charged  with  knowledge  of  the  law  that  a  writ- 
ten bill  of  lading  will  be  issued,  which  will  in- 
clude all  terms  and  conditions  of  the  transporta- 
tion, that  there  were  tariff  rates  fixed,  and  that 
they  must  include  the  rate  for  the  entire  trans- 

gortation,  and  that  there  was  a  lower  and   a 
igher  rate. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  85 ;  Dec.  Dig.  «=965.] 

9.  Cabbibbs  4=>69(3)  —  Cabbiaoe  or  Live 
Stock— Bvidence—Admibsibilitt. 

In  an  action  against  an  interstate  carrier 
for  damages  for  delay  in  providing  cars  pur- 
suant to  an  alleged  oral  agreement  between 
plaintiff  and  the  carrier's  agent,  where  it  waa 
claimed  that  the  agent  would  not  make  an  agree- 
ment for  a  definite  date  until  he  got  in  touch 
with  the  dispatdier,  and  that  upon  receipt  of 
such  information  he  would  advise  plaintiffs  if 
they  would  call,  and  that  the  iplaintiffs  never 
did  call  for  such  information,  evidence  that  the 
dispatcher  advised  the  agent  immediately  by 
wire  that  the  cars  could  not  be  furnished  on  the 
date  desired  by  the  shipper  was  admissible. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  222,  236-287;  Dec.  Dig.  «=s» 
69(3).] 

10.  Cabbiebb  ©=»218(7)  —  Cabbiaoe  op  Live 
Stock— Actions— Pleading, 

A  paragraph  of  the  contract  providing  that 
in  case  plaintiff's  stock  were  damaged,  he  can- 
not claim  an  amount  exceeding  the  stipulated 
value  of  the  stock  which  was  $30  per  bead, 
pleaded  as  a  defense,  will  not  defeat  a  recovery 
of  damages  for  injury  to  the  cattle,  or  support 
the  contention  that  their  value  must  be  re- 
duced below  $30  per  head  before  recovery  can 
be  had  for  an  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ii  674-^96,  946;  Dec  Dig.  «=> 
218(7).] 

Appeal  from  District  Court,  Potter  Coun- 
ty ;  Hugh  L.  Umphres,  Judge. 

Action  by  June  Smyth  and  others  against 
the  Atchison,  Topeka  &  Santa  F6  Railway 


A=»For  other  cases  see  same  topic  and  KBT-NUHBER  In  all  Key-NumlMred  DIsesti  and  Indexee 
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Company.    Judgment  for  plaintlfls,  and  de- 
fendant appeals.    Bevereed  and  remanded. 

Terry,  Cavln  &  Mills,  of  Galveston,  and 
Madden,  Trulove,  Ryburn  &  Pipkin,  of  Am- 
arlUo,  for  appellant.  K.  R.  Hazlewood  and 
A.  A.  Lnmpkln,  both  of  Amarlllo,  for  appel- 
lees. 

HUBT,  C.  J.  The  appellees  June  Smyth 
and  Lee  Bivlns  aUege:  That  they  were  dam- 
aged by  reason  of  delay  In  falling  to  fur- 
nish cars  on  time  for  430  steers  at  a  station 
named  Riverton.  That  there  was  no  regular 
agent  at  that  place,  but  It  was  used  princi- 
pally for  shipping  cattle  over  the  line  of 
road,  and  that  the  nearest  station  thereto 
where  an  agent  was  kept  was  at  Pecos,  25 
miles  from  Riverton.  That  Smyth,  on  De- 
cember 19,  1912,  called  npon  the  agent  at 
Pecos,  and  Informed  him  that  he  desired  to 
«hiD  the  steers  from  Tllverton  to  Amarlllo, 
Tex.,  over  the  appellant's  line  of  road  and 
certain  connecting  lines  on  December  21st. 
The  agent  informed  Smyth  that  It  would  be 
inconvenient  to  get  sufficient  cars  before 
December  23d.  That  it  was  then  agreed  be- 
tween himself  and  the  agent  that  appellees 
would  bold  the  cattle  until  the  23d ;  and  the 
agent  instructed  Smyth  to  have  the  steers  at 
Riverton  ready  for  shipment  by  the  morning 
of  the  23d,  and  that  appellant  would  have 
sufficient  cars  there  at  that  time  for  the  ship- 
ment. In  pursuance  to  the  agreement  the 
cattle  were  placed  In  the  pens  at  Riverton 
during  the  night  of  December  22d,  and  were 
held  there  until  the  afternoon  of  December 
24th,  constantly  expecting  a  train  to  arrive 
for  the  loading  of  the  steers,  when  the  ap- 
pellant notified  the  appellee  for  the  first  time 
that  It  would  have  the  cars  there  on  the 
morning  of  December  the  25th.  The  appel- 
lees thereupon  took  the  steers  out  of  the  pen 
and  drove  them  to  the  river  for  water,  a 
distance  of  about  IV^  miles,  and  also  drove 
them  about  6  miles  to  graze  on  the  24th ;  and 
on  the  night  of  the  24th  they  were  again 
placed  in  the  pen,  and  that  on  the  morning  of 
the  25th,  at  10  o'clock  a.  m.  were  loaded  out 
by  appellant's  agents,  to  be  shipped  to  Ama- 
rlllo, Tex.  It  is  alleged  the  cattle  were  dam- 
aged $6  per  bead,  by  reason  of  being  held 
at  Ulverton  from  the  23d  until  the  2uth  of 
December,  and  on  account  of  having  no  water 
except  alkali  water,  and  an  Insufficient 
amount  of  grass  at  that  point  This  was 
the  only  damages  claimed.  The  petition 
further  shows  that  the  initial  point  of  the 
shipment  was  in  Texas,  thence  through  New 
Mexico,  and  thence  again  Into  Texas,  to 
Amarlllo. 

The  appellant  denied  generally  the  allega- 
tion and  made  certain  specific  denial.  The 
answer,  In  paragraph  15a,  alleges  that  a  writ- 
ten contract  was  entered  into  at  Orter,  Tex., 
on  December  25,  1912,  wherein  it  was  ex- 
pressly agreed  by  the  parties  thereto  that  it 
ahoold  npenede  all  previous  negotiations 


between  the  parties,  and  that  appellees  ex- 
pressly waived  any  claim  for  damages  which 
they  might  have  for  anything  that  transpired 
prior,  to  the  execution  of  such  contract,  and 
set  out  the  paragraph,  whlA  Is  as  follows: 

"It  is  distinctly  agreed  that  all  prior  under- 
standings conceminK  the  furnishing  of  cars  or 
facilities  for  said  snipment,  or  concerning  the 
transportation  of  said  stock  or  said  shipment, 
are  hereby  merged  and  contained  in  this  writ- 
ten agreement,  and  this  written  agreement  con- 
tains all  the  terms,  conditions  and  provisions 
relating  in  any  manner  to  the  shipment  or  trans- 
portation of  said  stock ;  and  said  shipper  here- 
by expressly  waives  all  claims  for  damages  aris- 
ing from  the  breach  of  any  prior  agreement  with 
respect  to  the  transportation  of  said  stock  or 
the  furnishing  of  cars  therefor,  and  hereby  re- 
leases the  company  from  any  and  all  liability 
therefor.  That  said  contract  was  based  upon  a 
valid  consideration  and  determines  the  rights 
and  liabilities  of  the  parties,  and  that  thereby 
all  such  negotiations,  etc.,  were  merged  into 
such  written  contract,  and  that  thereby  plain- 
tiff specially  waived  any  claim  for  damages 
which  he  might  have  by  reason  of  the  facts  set 
forth  in  hts  petition  filed  herein,  and  defendant 
pleads  such  contract  and  release  in  bar  of  plain- 
tiff's right  to  recover  in  this  suit" 

By  paragraph  16  It  is  alleged  that  it  was 
contemplated  by  the  parties  that  such  a  con- 
tract would  be  executed  and  should  govern 
and  determine  the  rights  of  the  parties,  and 
was  based  upon  a  valid  consideration.  The 
api>ellant  pleaded  said  contract  and  each 
and  every  paragraph  thereof,  and  especially 
the  following  provisions  contained  therein, 
among  other  things: 

"1.  Paragraph  8  of  said  contract  provides 
that  in  case  plaintiff's  stock  were  damaged  or  if 
plaintiff  should  suffer  loss  or  damage  from  any 
cause  for  which  the  railway  company  mi^t  be 
held  liable,  then  plaintiff  should  not  claim  an 
amount  exceeding  the  stipulated  value  of  said 
steers;  that  said  stipulated  value  as  provided 
by  the  written  terms  of  the  contract  and  as  pro- 
vided by  the  declared  value  of  such  live  stock 
was  the  sum  of  $30  per  head:  that  plaintiff's 
cattle  were  transported  on  such  reduced  valua- 
tion at  a  cheaper  rate  than  if  such  valuation 
had  not  been  reduced.  By  reason  whereof  plain- 
tiff is  not  entitled  to  recover  any  damages  so 
long  as  the  valuation  per  head  was  not  re- 
duced below  said  amount  of  $30  for  each  steer 
contained  in  the  shipment  and  defendant  pleads 
said  paragraph  3,  in  bar  of  plaintiff's  right  to 
recover  herein. 

"2.  That  in  paragraph  8  of  said  written  con- 
tract above  referred  to  it  is  further  provided 
that  'in  order  that  any  loss  or  damage  to  be 
claimed  by  the  shipper  may  be  fully  and  fairly 
investigated,  and  the  fact  and  nature  of  such 
claim  or  loss  preserved  beyond  dispute  and  by 
the  best  evidence,  it  is  agreed  that  as  a  condi- 
tion precedent  to  his  right  to  recover  any  dam- 
age for  any  loss  or  injury  to  his  said  stock  dur- 
ing the  transportation  thereof,  or  at  any  place 
or  places  where  the  same  may  be  loaded  and 
unloaded  for  any  purpose  pn  the  company's  road 
or  previous  to  loading  thereof  for  shipment,  the 
shipper  or  his  agent  in  charge  of  this  stock  will 
give  notice  in  writing  of  bis  claim  therefor  to 
some  officer  of  said  company,  or  to  the  nearest 
station  agent,  or  if  delivered  to  consignee  at  a 
point  beyond  the  company's  road,  to  the  near- 
est station  agent  of  the  last  carrier,  making 
such  delivery  before  such  stock  shall  have  been 
removed  from  the  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery  of  the 
same  to  the  consignee,  and  before  such  stock 
shall  have  been  slaughtered  or  intermingled  with 
other  stock,  and  will  not  xaoje  said  atotik  from 
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BQch  station  or  atodcyards  nntil  the  expiratioa 
of  three  hours  after  the  givuig  of  such  notice, 
and  failure  to  comply  in  every  respect  with  the 
terms  of  this  clause  shall  be  a  complete  bar  to 
any  recovery  of  any  and  all  such  damages,  the 
written  notice  herein  provided  for  cannot  and 
shall  not  be  waived  by  any  person  except  a  gen- 
eral officer  of  the  company  and  he  only  in  writ- 
ing.' Defendant  says  that  such  notice  in  writ- 
ing was  not  given  the  defendant  or  any  of  its 
connecting  carriers  or  to  the  deUvering  carrier 
or  to  any  of  its  or  their  agents  during  the  trans- 
portation of  said  stock  and  before  Oie  removal 
of  same  from  the  stockyards  at  destination,  and 
that  the  first  notice  of  any  character  was  a  no- 
tice in  writing  received  by  this  defendant's 
agent  at  Amarillo,  Tex.,  from  plaintiff  Lee 
Bivins,  on  or  before  about  the  29th  day  of  De- 
cember, ]J912.  By  reason  thereof,  plaintiffs  are 
not  entitled  to  maintain  this  suit  or  to  recover 
any  damages  against  this  defendant,  and  de- 
fendant pleads  said  contract,  and  especially  said 
paragraph  8  thereof,  in  bar  of  plauitiff's  rigibt 
to  recover  herein. 

"3.  Paragraph  9  of  said  written  contract  pro- 
vides: 'It  18  further  agreed  that  no  suit  or  ac- 
tion against  the  company  for  the  recovery  of 
any  damages  accruing  or  arising  out  of  said 
shipment,  or  any  contract  pertaining  to  the 
same,  or  of  furnishing  facilities  for  such  ship- 
ment, shall  be  sustained  in  any  court  of  law  or 
eqnity,  unless  such  suit  or  action  shall  be  com- 
menced in  six  months  after  the  loss  or  damage 
shall  have  occurred.  The  failure  to  institute 
suit  within  said  time  shall  be  deemed  conclu- 
sive evidence  against  the  validity  of  such  claim 
or  cause  of  action,  and  shall  be  a  complete  bar 
to  such  auit.'  Defehdant  says  that  plaintiffs' 
suit  was  not  filed  within  said  period  of  six 
months  and  until  long  thereafter;  that  said 
suit  was  first  filed  by  plaintiffs  by  the  filing  of 
their  original  petition  nerein  August  28,  1813, 
more  than  eight  months  after  the  alleged  loss 
and  damage  occurred,  and  defendant  pleads  aucb 
stipulation  in  said  contract  in  bar  <w  plaintiffs' 
right  to  retiover  herein." 

The  appellees  presented  a  general  exertion 
to  paragraphs  15a  and  Id,  and  special  excep- 
tlouB  thereto:  (1)  Because  the  answer  al- 
leges the  transportation  under  a  certain  con- 
tract; the  petition  alleges  their  cause  of 
action  to  be  a  failure  to  furnish  cars  at  the 
time  agreed  upon,  and  that  defendants  admit 
in  their  answer  that  It  was  an  oral  agree- 
ment, and  that  the  answer,  setting  up  the 
contract,  is  Immaterial  and  irrelevant  (2) 
That  the  allegations  are  immaterial  for  the 
reason  that  appellees  sought  no  damages 
after  the  cattle  were  loaded  and  after  sign- 
ing the  contract,  but  only  sucb  as  accrued 
upon  appellant's  failure  to  comply  with  the 
oral  agreement  to  furnish  cars.  (3)  Because 
It  is  not  alleged  therein  that  appellant  would 
be  liable  for  any  Injury  to  the  cattle  U  the 
loss  oc(;asloned  was  not  less  than  $30  per 
head.  (4)  Because  the  cause  of  action  Is  for 
failure  to  furnish  cars,  and  not  damages 
In  course  of  transportation.  (5)  For  the  rea- 
son the  facts  alleged  la  said  paragraph  and 
In  snbdlTlslon  No.  8,  U  true,  are  in  contra- 
vention of  the  laws  of  the  state  of  Texas, 
and  therefore  void. 

The  trial  court  sustained  each  and  all  of 
the  above  exceptions,  thereby  eliminating 
paragraphs  15a  and  16  of  the  answer. 

This  shipment,  as  shown  by  the  pleadings, 
was  an  Interstate  shipment*  as  defined  by  the 


Supreme  Court  of  the  United  States,  and  tb^ 
parties  to  this  appeal  admit  also  that  It  is  an 
Interstate  shipment 

By  assignments  the  appellants  set  up  the 
action  of  the  trial  court  in  susti^inlng  the 
several  exceptions.  It  will  be  noted  the 
answer  alleges  that  the  written  contract  su- 
perseded all  previous  negotiations  between 
the  parties,  and  that  the  appellees  expressly 
waive  any  claim  for  damages  prior  to  the 
execution  of  the  contract,  and  further  set  out 
that  all  prior  understandings  concerning  the 
furnishing  of  cars  or  facilities  for  the  ship- 
ment were  merged  and  contained  in  writing, 
which  contained  all  the  conditions  relating 
in  any  manner  to  the  shipment  and  that  the 
shipper  waived  all  claims  for  damages  from 
the  breach  of  any  previous  agreement,  with 
reference  to  the  shipment  or  furnishing  cars, 
and  released  thereby  tlie  company  from  any 
UabUity  therefor. 

[1]  It  is  also  alleged  that  the  contract  Is 
based  upon  a  valid  consideration.  If  there 
was  no  consideration  for  the  contract,  releas- 
ing damages  occasioned  by  breach  of  the 
contract  to  furnish  cars,  It  was  incumbent 
upon  appellees  to  allege  and  prove  the  want 
of  consideration  under  the  statute.  The  writ- 
ing itself  inports  a  consideration,  and  the 
plea  setting  up  the  release  could  not  be 
stricken  out  upon  exception.  Article  7093,  R. 
O.  S.;  Warren  v.  Gentry,  21  Tex.  Olv.  App. 
161,  60  S.  W.  1025;  Railway  Oo.  v.  Shir- 
ley, 62  Tex.  Civ.  App.  158,  130  S.  W.  687. 

[2]  It  is  also  alleged  that  at  the  time  the 
cars  were  ordered  It  was  contemplated  by 
the  parties  thereto,  based  upon  a  valid  con- 
sideration, that  the  written  contract  set  up 
would  be  executed  and  would  govern  and  de- 
termine the  rights  of  the  parties.  If  the  ship- 
pers ordered  the  cars  with  the  understanding 
that  such  a  contract  would  be  required  and 
with  the  purpose  of  executing  such  a  con- 
tract, and  thereafter  they  did  so,  they  should 
be  bound  by  its  terms.  Railway  Go.  r. 
Adams,  182  S.  W.  365;  Turner  v.  Henderson. 
183  S.  W.  51 ;  Railway  Co.  v.  Halsell,  86  Tex. 
Civ.  Ak>.  522,  81  S.  W.  1243,  and  authorities 
dted;  Railway  Oo.  v.  Hudson,  188  S.  W.  277. 

[8, 4]  The  plea  having  alleged  a  written 
contract  into  which  was  merged  all  previous 
negotiations  for  cars,  stipulating  for  notice 
and  that  suit  should  be  brought  within  six 
months  or  appellees'  cause  of  action  should 
be  barred,  set  up  a  good  defense  In  the  ab- 
sence of  plea  and  proof  that  there  was  no 
consideration,  duress,  fraiid,  or  mistake  in 
procuring  a  written  contract  This  Is  tme 
whether  or  not  an  oral  contract  could  be 
made  for  cars  for  an  Interstate  shipment 
Under  the  pleadings,  a  contract  was  made 
which  required  notice  and  the  institution  of 
suit  in  six  months.  This  being  an  Interstate 
shipment,  the  act  of  Congress  on  the  sabject 
will  control,  as  constmed  by  the  Supreme 
Court  of  the  United  States. 

[S]  The  stipulatUn  for  notlc*  provided  for 
In  the  eighth  pacagraph  is  valid  oader  the  act 
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of  Congress,  tbe  laws  of  Texas  to  the  con- 
trary notwltlistaiidlnK.  Railway  Oo.  ▼.  Wall, 
241  U.  8.  87,  86  Sup.  Ot  493,  80  L.  Bd.  905. 

[I]  The  qnesUon  of  the  burden  of  proof  la 
not  here  InvolTedi,  as  held  by  a  majority 
of  this  court  In  Railway  Co.  y.  Whatley,  177 
S.  W.  643;  Railway  Co.  r.  Dalton,  177  S.  W. 
556.  The  provlalon  of  the  contract  requiring 
80lt  to  be  Instituted  within  six  months  Is  also 
ralld.  Railway  Company  t.  Harrlman,  227 
U.  S.  857,  33  Sup.  Ct  397,  57  L.  Ed.  890. 

[7]  If  we  understand  appellees  correctly 
their  contention  Is  that  the  cause  of  action 
declared  on  Is  for  the  breach  of  contract  to 
furnish  cars  on  a  certain  date,  and  not  for 
damages  to  cattle  In  transportation;  or,  in 
other  words,  that  such  contract  and  breach 
do  not  fall  under  the  term  "tcansportatlon." 
If  such  contention  Is  correct  It  win  logically 
follow  that  the  bill  of  lading  or  receipt  conld 
not  legally,  under  the  Interstate  Commerce 
Act,  require  notice  of  or  suit  for  the  dam- 
age on  account  of  the  breach  of  the  contract 
to  furnish  cars  in  a  spedfled  time.  Section  1 
of-  the  Interstate  Commerce  Act  defliies 
transportation  as  to  railroads: 

"And  the  term  'transportatioa'  shall  include 
can  and  other  vebiclea  and  all  inatrumentalities 
and  facilitieB  of  shipment  or  carriage,  irreBpec- 
tive  of  ownership  or  of  any  contract,  expresB  or 
implied,  for  the  use  thereof  and  all  gervices  in 
connection  with  the  receipt,  delivery,  elevation, 
and  transfer  in  transit,  Tentilation,  refrigeration 
or  icing,  storage,  and  hauling  of  property  trans- 
ported: and  it  shall  be  the  duty  of  every  car- 
rier subject  to  the  provisions  of  this  act  to  pro- 
vide and  ftimish  soeh  transportation  npon  rea- 
sonable request  therefor,  and  to  establish  throngh 
routes  and  just  and  reasonable  rates  applicable 
thereto." 

And  under  the  amendment  of  section  20, 
a  transportation  company  receiving  property 
"shall  issue  a  receipt  or  bill  of  lading  there- 
for, and  shall  be  liable,"  etc. 

These  piOTlslons,  together  with  others,  es- 
pedally  Bectl<»i  8  of  the  act,  state  what  is 
meant  by  Interstate  transportation,  and  the 
liability  and  duty  of  a  common  carrier  with 
reference  thereto.  It  is  the  duty  of  the  car- 
rier to  provide  and  furnish  such  transporta- 
tion upon  reasonable  request  This  clearly 
Includes  cars  and  other  Instrumentalities 
In  connection  with  the  receipt,  etc.,  of  the 
property  transported.  Congress  has  taken 
charge  of  the  entire  shipment  from,  the  re- 
quest for  cars  or  other  instrumentalities, 
until  Anally  delivered  at  destination.  This 
therefore  supersedes  state  statutes  and  all 
decisions  of  state  courts  contrary  there* 
to.  The  rule  established  by  the  Supreme 
Court  of  the  United  States  with  reference 
to  such  shipments  must  therefore  govern. 
The  agreement  to  furnish  cars  on  a  given 
date  for  Interstate  shipments  properly  falls 
under  tliat  law.  The  contract  here  expreefa- 
ly  covenants  that  all  prior  understandings 
to  furnish  cars  "are  hereby  merged  and 
contained  In  this  writing."  Paragraph  9  also 
provides  that.  If  suit  is  not  brought  within 
six  months  It  shall  be  conclusive  evidence 


agaihst  the  validity  of  the  dalm  for  any 
damages  arising  out  of  the  shipment,  "or  any 
contract  pertaining  to  same  or  furnishing 
facilities  for  such  shipment";  and  as  the 
furnishing  of  cars  and  facilities  for  the  ship- 
ment of  the  property  are  within  the  federal 
act,  and  the  conditions  of  liability  for  the 
failure  to  furnish  cars  on  the  date  provided 
for  by  a  prevloua  understan<Ung  are  stipulat- 
ed in  the  bill  of  lading,  the  conditions  thus 
fixed  are  controlling,  and  the  parties  cannot 
substitute  therefor  a  special  agreement. 
Railway  Co.  v.  Prescott,  240  U.  S.  682,  86 
Sup.  Ct  469,  60  L.  Ed.  636 ;  Railway  Co.  v. 
DetUebach,  238  U.  S.  688,  36  Suit.  Ct  177, 
60  L.  Ed.  458. 
In  the  Prescott  Case,  supra,  it  is  said : 
"Viewing  the  contract  set  forth  in  the  bill  of 
lading  as  still  in  force,  the  measure  of  liability 
under  it  mast  also  be  regarded  as  a  federal  ques- 
tion. As  it  has  often  been  said,  the  statutoty 
provisions  manifest  the  intent  of  Congress  that 
the  obligation  of  the  carrier  with  respect  to  the 
services  within  the  purview  of  the  statute  shall 
be  governed  by  uniform  rule  in  the  place  of  the 
diverse  requirements  of  state  legislation  and  de- 
cisions," citing  authorities.  "And  the  question 
as  to  the  responsibility  under  the  bill  of  lading 
is  none  the  less  a  federal  one  because  it  mast 
be  resolved  by  the  application  of  general  prin- 
ciples of  the  common  kw." 

In  the  Dettlebach  Case,  supra.  It  is  said: 
"We  recogniie  the  cogency  of  the  reasoning 
fixHn  the  Btutdpoint  of  the  common-law  responsi- 
bility of  a  railway  company  as  carrier  and  as 
warehouseman.  But  we  have  to  deal  with  the 
effect  of  an  express  contract,  made  for  the  pur- 
pose of  Interstate  transportation,  and  this  must 
b«  determined  in  the  Ught  of  the  act  of  Congress 
regulating  the  matter.  The  question  is  federal 
in  its  nature." 

If  we  shall  look  to  the  contract  offered  In 
evidence  In  this  case  and  rejected  by  the 
trial  court  we  find  this  provision: 

"Ths  rate  given  under  this  contract  is  lower 
than  the  rate  made  by  the  railway  and  connec- 
tions for  transportation  of  stock  at  carrier's  risk, 
and  without  Imiitation  of  liability,  and  is  based 
upon  the  conditions,  agreements,  found  In  this 
contract  and  upon  the  ^nation  therein  fixed. 
The  shipper,  by  accepting  this  contract  is  deem- 
ed to  accept  the  lower  rate  upon  the  terms  and 
conditions  specified  as  part  of  the  contract" 

Again  quoting  from  the  Dettlebach  Case: 
"The  provision  that  we  have  quoted  from  the 
contract  is  to  the  effect  that  'every  service  to  be 
performed  thereunder'  is  subject  to  the  condi- 
tions contained  in  it" 

Again  it  Is  said  in  that  case: 

"It  is  no  longer  open  to  question  that  if  the 
loss  had  occurred  in  the  course  of  transporta- 
tion upon  defendant's  line,  the  limitation  of  lia- 
bility agreed  upon  with  the  initial  carrier,  as 
this  was,  for  the  purpose  of  securing  the  lower 
of  two  rates  of  freight,  would  have  been  binding 
upon  plaintiff,  in  view  of  the  Oarmack  Amend- 
ment" 

As  stated  by  as,  appellee  seeks  to  eliminate 
the  order  or  contract  for  can  from  the 
contract  of  transportation,  and  thereby  re- 
lieve it  from  the  conditions  stipulated  in  the 
bill  of  lading.  The  Dettlebach  Case  further 
holds,  after  quoting  the  provisions  of  aec- 
tlon  1,  heretofore  set  out  by  ns: 
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"From  this  and  other  provisions  oC  th«  Hep- 
bum  Act  it  JB  evident  that  Congress  recognized 
that  the  duty  of  carrier  to  the  public  included 
the  performance  of  a  variety  of  servieea  that, 
according  to  the  theory  of  the  common  law,  were 
separable  from  the  carrier's  services  as  carrier, 
and,  in  order  to  prevent  overcharges  and  discrim- 
ihauons  from  being  made  under  the  pretext  of 
performing  such  additional  services,  it  is  enacted 
that,  so  far  as  interstate  carriers  by  rail  were, 
concerned,  the  entire  body  of  such  services  could 
be  included  together  under  the  single  tirta  of 
'transportation,'  and  subjected  to  the  provisions 
of  the  act  respecting  reasonable  rates  and  the 
like." 

So  It  la  seen  from  the  act  the  order  for  the 
ear  falla  under  the'  term  "transportation," 
which  must  be  Included  in  the  rate  charged 
for  the  entire  service  to  be  performed.  This 
may  not  have  fallen  under  the  carrier's  serv- 
ice at  common  law,  yet  under  the  act  of  Con- 
gress It  Is  embraced  ther^n.  The  parties 
having  entered  into  a  written  contract.  In- 
cluding that  service  "as  subject  to  the  con- 
ditions containing  It,"  the  very  purpose  of 
Congress  would  be  thwarted  in  securing  a 
anlform  role  "in  place  of  the  diverse  require- 
ments of  such  legislation  and  decisions"  If 
transportation,  as  defined  by  Congress,  is  to 
be  split  np  by  tUe  contract  tor  cars  and  for 
the  actual  trip  or  voyage.  In  this  state  the 
provision  for  notice  before  removal  of  the 
cattle  and  the  limitation  with  regard  to  in- 
stituting suit  less  than  the  statutory  perlot^ 
is  void.  Our  courts  also  hold  a  contract  to 
furnish  cars  is  not  Included  in  the  term 
"transportation,"  and  Is  not  therefore  gov- 
erned by  the  conditions  of  the  bill  of  lading. 
Other  Jurisdictions  are  at  variance  with  our 
holding.  The  manifest  purpose  of  Congress 
Is  nugatory  It  the  various  rulings  are  to  be 
adhered  to  by  the  various  courts.  The  duty 
is  therefore  to  follow  the  ruling  of  the  Su- 
preme tribunal  when  that  ruling  Is  ascertain- 
ed, whatever  may  have  been  the  ruUngs  of 
this  or  other  state  courts.  It  occurs  to  us 
the  two  cases  above  cited  settle  the  question 
that  the  agreement  to  furnish  cars  falhs  un- 
der the  term  "transportation." 

[8]  The  shipper  is  charged  with  a  knowl- 
edge of  the  law,  and  that  a  written  blU  of 
lading  will  I>e  issued,  which  would  Include 
all  the  terms  and  conditions  of  the  transpor- 
tation ;  also  that  there  were  tariff  rates  fixed, 
and  wliat  they  were  and  that  they  must  in- 
clude the  rate  for  the  entire  transportation 
in  order  to  prevent  discrimination  by  sepa- 
rating the  various  services.  He  was  also 
charged  with  knowledge  that  there  was  a 
lower  and  a  higher  rate.  Railway  Co.  v. 
Wall,  241  U.  S.  87,  36  Sup.  Ct  493,  60  U  Ed. 
905.  His  contract  In  this  case  is  upon  con- 
sideration of  the  lower  rates,  whereby  he 
agrees  to  all  the  conditions  aad  stipulations 
set  out  in  the  bill  of  lading. 

In  view  of  the  ruling  of  the  trial  court  on 
the  exceptions,  the  fourth,  sixth,  seventh, 
eighth,  and  ninth  assignments  should  be  over- 
ruled. The  court,  in  our  Judgment,  however, 
erred  In  sustaining  the  exceptions,  and  It 


follows  that  If  the  pleadings  ar«  sufficient  the 
testimony  offered,  which  Is  set  np  under  these 
assignments,  should  hare  been  admitted  after 
overruling  the  exceptions  to  the  pleadings. 

The  tenth  assignment  should  be  overruled. 
We  believe  under  the  authorities  of  this  state 
and  others  the  testimony  here  complained  of 
was  admissible. 

The  eleventh  and  twelfth  assignments  are 
also  overruled.  The  testimony  raised  the 
issue  submitted. 

[9]  We  are  Inclined  to  believe  the  fifth  as- 
signment should  be  sustained.  According  to 
appellant's  contention,  It  was  understood  that 
the  agent  could  not  or  would  not  make  an 
agreement  for  a  definite  date  for  the  cars 
until  he  got  in  touch  with  the  dispatcher  and 
ascertained  when  stock  cars  could  be  fur- 
nished at  Rlverton ;  and  upon  receipt  of  such 
information  he  would  advise  the  appellees. 
If  they  would  call  for  the  information,  and 
until  advised  he  oonld  not  fix  a  day  certain. 
Tttat  appellees  never  did  call  for  sndi  infor- 
mation. Owens,  the  dispattiher,  was  offered 
to  testily  that  he  advised  the  agent  immedi- 
ately by  wire  that  the  cars  could  not  be  far- 
nished  on  the  23d;  that  It  would  probably  be 
a  day  or  two  later  before  the  cars  could  be 
furnished.  This  and  some  other  evidence  of 
like  nature  was  excluded  on  the  objection 
that  it  was  hearsay,  Immaterial,  and  Irrele- 
vant. According  to  appellant's  contention, 
this  was  part  of  the  transaction  and  agree- 
ment, and  entered  into  the  very  terms  of  the 
understanding  of  the  parties.  The  fact  that 
the  dispatcher  so  communicated  to  the  agent 
under  the  alleged  agreement  according  to  ap- 
pellant was  to  be  communicated  to  api^ellees 
when  called  for,  would  throw  light  on  the 
transaction,  and  under  the  facts  of  this  case 
we  believe  it  was  admissible.  Security  Trust, 
etc.,  V.  Stuart,  168  S.  W.  896 ;  Brltt  ▼.  Borg- 
hart,  16  Tex.  Civ.  App.  78,  41  8.  W.  889; 
Memphis  Cotton  Oil  Co.  ▼.  Ooode,  171  S.  W. 
284. 

WIe  may  properly  conclude  this  opinion  by 
quoting  from  appellant's  concluding  remarks: 

"We  are  aware  of  the  fact  that  the  appellate 
conrts  of  this  state  have  gone  very  far  in  en- 
forcing oral  contracts  of  shipment  and  in  avoid- 
ing the  effect  of  written  contracts;  but  we  have 
not  noticed  any  case  denying  the  railway  com- 
pany the  privilege  of  setting  up  the  provisions 
of  the  written  contract  as  a  defense  and  of  in- 
troducing evidence  thereon.  The  trial  court  in 
this  case  holds  that  the  carriers  can^iot  even 
plead  that  character  of  defense.  Every  provi- 
sion in  the  shipping  contract  pleaded  by  appel- 
lant has  l)een  held  valid  by  the  donrts  of  the 
United  States,  and  this  court  as  well  as  other 
Courts  of  Civil  Appeals  have  in  effect  held  such 
provisions  valid,  but  have  affirmed  the  action  of 
the  trial  courts  In  submitting  the  issue  as  to  the 
existence  of  an  oral  contract,  independent  of  the 
written  contract." 

[10]  We  beUere  the  court  was  In  error  in 
sustaining  the  exertions  to  the  appellant's 
answer,  as  contained  in  paragraph  16a  and 
16,  and  In  striking  them  out ;  however,  the 
second  special  exceptions  urged  against  the 
allegation  of  paragraph  8  of  the  contract  and 
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telled  apon  as  a  defense,  In  oar  judgment 
should  be  sustained.  Wblle  If  the  allegations 
were  true  tbe  appellees  could  not  recover  for 
the  cattle  a  greater  TSlne  than  |S0  per  bead, 
this  would  not  In  our  Judgment  prevent  re- 
covery for  damages  occasioned  by  tlieir  In- 
Joiy.  The  proposition  that  their  value  must 
be  reduced  below  |30  per  head  before  recov- 
ery  could  be  had  for  an  injury  we  believe  to 
be  nnsonnd.  As  pleaded,  this  paragraph  will 
not  defeat  a  recovery  of  damages  for  Injury 
to  the  cattle.  There  may  be  some  question 
as  to  the  proper  measure  of  damages  under 
such  ccmtract 

Tbe  case,  for  the  reasons  pointed  out,  will 
be  reversed  and  remanded. 


WALKER  T.  TEIRRELL,  GomptroUer. 
(No.  7616.) 

(Court  of  OivU  Appeals  of  Texas.    Dallas.    June 
24,  191&     Behearing  Denied  Nov.  4.  1916.) 

1.  iNTOXICATIiro  LlQTTOBS  «=»145— VIOLATION 

OF  Closino  Law— "Kept  Ofkh  ahd  Buai- 

mSB  CONDrOTKD    TjEUCRXIH." 

A  party  operating  a  saloon,  caf£,  and 
cabaret,  the  waiters  in  the  cabaret  receiving 
money  from  the  customers  for  drinks,  which 
they  purchased  in  the  saloon,  who  permitted  cus- 
tomers to  remain  in  the  cabaret,  after  the  legal 
dosing  hour  for  the  saloon  of  9:30  p.  m.,  to  drink 
what  they  had  purchased  prior  to  the  closing 
hour,  porsuant  to  warnings  from  the  waiters,  to 
eat  ibeir  lunches,  and  to  drift  out  fcraduaily, 
lervaata,  waiters,  and  manager  remaining  in  the 
cabaret  to  gather  up  empty  bottles  and  clean  up, 
and  to  deliver,  after  9:30,  Uquors  purchased  in 
the  saloon  before  that  hour,  customers  being 
entertained   by   music   and   lewd    women,    was 

failty  of  violating  Vernon's  Sayles'  Ann.  Civ. 
1. 1914,  art  7442,  establishing  the  closing  hour 
of  9:30  p.  m.  for  every  person  having  a  liquor 
license,  aince  the  language  of  the  statute,  was 
kept  open  and  business  conducted  therein,"  does 
not  mean  merely  the  act  of  selling  Uquors;  its 
meaning  extending  to  each  act  of  a  liquor  dealer 
or  his  representative  dons  in  connection  witii  or 
incident  to  such  sale. 

[Ed.  Note.— I\>r  other  cases,  see  Intoxicating 
I^uors,  Cent.  Dig.  {{  156-168;  Dec  Dig.  «=» 

2.  IirroziCATiNa  Liquors  ^s>145  —  Closino 
Law— Statotb— "HousK  on  Placb  Whebk 

BCTBINESS  OF  SkLURO  LIOUOBS  IS  GORDUCT- 
ID." 

A  cabaret  or  rathskeller,  operated  in  con- 
nection with  an  adjacent  bar  where  drinks  were 
purchased  by  the  waiters  for  the  customers,  was 
a  part  of  the  saloon  business,  tiie  ownership  of 
the  whole  being  in  the  hands  of  a  partnership, 
within  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
7461,  establishing  a  dosiiig  hour  of  9:30  p.  m. 
for  any  "house  or  place  where  the  business  of 
selling  liquors  under  license  is  conducted,"  the 
statute  meaning  any  and  all  places,  whether  im- 
mediately connected  with  the  barroom  or  de- 
tached uer^rom,  over  which  the  seller  of  liq- 
uors has  the  right  to  and  does  exercise  authority 
and  control,  and  which  are  used  in  connection 
with  or  incident  to  the  butdness  of  selling  liq- 
uors. 

nSd.  Note.— BV>r  other  oases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  1C6-168;  Dee.  Dig.  «=» 
145.] 


8.  Tnne  «a»14— Olobiko  Law— Staitdabd  OB 

ACTOAL  Time. 
Vernon's  Sayles'  Ann.  C!iv.  St  1914,  art 
7451,  establishing  a  closing  hour  of  9:30  p.  m. 
for  places  selling  intoxicating  liquors,  refers  to 
actual  or  sun  time,  and  not  to  standard  or  railr 
road  time. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  S  55;  Dec.  Dig.  «=>14.1 

4.  EVIDBNCK    «SS>17    —    JODIOIAI,    NOTICK    — 
STANDABD  and  ACTT7AI.  TiMB. 

The  court  will  take  judicial  cognizance  of 
the  fact  that  standard  or  railroad  time  at  Dal- 
las, Tex.,  is  the  actual  or  sun  time  along  the 
ninetieth  degree  of  longitude  west  from  Green- 
wich, that  Dallas  is  approximately  on  longitude 
96°  51'  30"  west  from  Greenwich,  and  that 
there  is  a  difference  of  four  minutes  in  time  for 
every  degree  of  longitude. 

[Ed.  Note.— For  other  cases,  see  E2vidence, 
Cent  Dig.  I  21 ;   Dec.  Dig.  «=3l7.] 

5.  Appbal  and   Ekbob  <8=9l70(l)— Qubbtion 
Rkviswable— Question  of  Law  Not  Rais- 

KD    BT    FleADINOB. 

In  an  action  against  the  comptroller  of  pub- 
lic accounts  to  reinstate  a  liquor  dealer's  li- 
cense, rescinded  for  an  alleged  violation  of  the 
9:30  p.  m.  dosing  law,  where  plaintiff,  in  his 
petition,  denied  that  his  place  of  business  was 
kept  open  after  9:30  p.  m.,  tbe  character  or 
kind  of  time,  whether  standard  or  actual,  which 
controlled,  being  a  question  of  law,  whether  or 
not  the  question  was  raised  by  tbe  pleadings  be- 
low, the  ruling  was  subject  to  review  in  the 
Court  of  Civil  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1036;  Dec  Dig.  <8s>170(l).] 

Appeal  from  District  Court,  Dallas  County ; 
X.  A.  Work,  Judge 

Suit  by  J.  O.  Walker  against  H.  B.  Terrell, 
Comptroller  of  Public  Accounts.  From  a 
judgment  for  defendant,  plaintiff  appeahi. 
Judgment  reversed,  and  cause  remanded  for 
new  triaL 

Cecil  L.  Simpson,  of  Dallas,  for  appellant 
R.  B.  Humphrey,  of  Throckmorton,  for  ap- 
pellee, 

TALBOT,  J.  This  suit  was  Instituted  In 
the  district  court  of  Dallas  county,  Tex., 
July  15,  1915,  against  H.  B.  Terrell,  In  hi« 
official  capacity  of  comptroller  of  public  ac- 
counts of  the  state  of  Texas,  to  reinstate  a 
liquor  dealer's  license  theretofore  granted 
.appellant  by  appellee  on  a  permit  dated  Sep- 
tember 19,  1914,  and  which  liquor  dealer's 
license  was  rescinded  by  appellee  by  an  or« 
der  dated  June  22,  1915,  for  an  alleged  vio- 
lation, on  May  16,  1915,  of  what  is  known 
as  the  9:30  p.  m.  closing  law  of  this  state. 
There  Is  no  controversy  over  the  pleadings. 
The  appellant  alleged  the  granting  of  the 
license  to  him  about  the  21st  day  of  October, 
1914,  to  do  business  as  a  retail  liquor  dealer 
for  a  period  of  years,  and  the  revocation  of 
said  license  by  appellee  on  June  22,  1915. 
He  denied  that  he  had  violated  the  9:30  clos- 
ing statute,  and  prayed  that  his  license  be 
reinstated.  -  The  case  was  tried  before  tbe 
court  without  the  aid  of  a  jury,  and  judg- 
ment was  rendered  upholding  the  order  made 
by  the  appellee  rescinding  appellant's  said 
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liquor  dealer's  Ilc6nae,  and  denying  Che  re- 
lief sought.  From  tbia  Judgment,  the  appel- 
lant appealed. 

Article  7461  of  Vernon's  Sayles"  Texas 
Civil  Statutes  is  as  follows: 

"Every  person  or  firm  having  a  license  imder 
the  provisions  of  this  law  (meaDing  the  liquor 
dealer's  law),  who  ma^  be  engag^ed  in  or  who 
may  hereafter  engage  m  the  sale  of  intoxicat- 
ing liquors  to  be  drunk  on  the  premises  in  any 
locality  of  this  state,  other  than  wherd  local 
option  is  in  force,  shall  close  and  keep  -closed 
their  houses  and  places  of  business  and  transact 
no  business  herein  (meaning  no  doubt  therein) 
or  therefrom  from  and  after  9:30  o'clock  p.  m.  on 
Saturday  and  between  that  hour  and  6:00 
o'clock  a.  m.  on  the  following  Monday  of  any 
week;  or  between  the  hours  of  B:30  p.  m.  and 
.6:00  a.  m.  of  the  following  morning  of  any 
week  day,  and  shall  dose  and  keep  closed  their 
houses  and  places  of  business  and  transact  no 
husiness  therein  or  therefrom  from  and  after 
9:30  p.  m.  Saturday  until  6K)0  a.  m.  of  the  fol- 
lowing Monday  of  each  week;  and  between  the 
hours  of  9:30  p.  m.  and  6:00  a.  m.  of  any  week 
day." 

Other  artldes  of  said  statute  provide  tbe 
procedure  for  ascertaining  whether  or  not 
any  person  to  whom  a  retail  liquor  dealer's 
license  has  been  issued  has  violated  any  of  the 
conditions  and  provisions  set  out  in  the  ap- 
plication filed  with  the  comptroller  for  a  per- 
mit to  apply  for  such  license,  and  artlde 
7442  la  to  the  effect  that,  if  the  comptroller 
shall  determine  from  the  preponderance  of 
the  credible  evidence  obtained  that  at  any 
time  after  the  issuance  of  the  license  to  the 
liquor  dealer  the  place  where  the  business  of 
selling  liquors  under  said  license  was  con- 
ducted was  kept  open  and  business  conduct- 
ed therein  after  9:30  p.  m.  and  between  that 
hour  and  6  a.  m.  the  following  morning,  he 
shall  rescind,  vacate,  and  withdraw  said  li- 
cense. 

The  trial  court  filed  in  this  case  conclu- 
sions of  law  and  fact,  the  material  facts  be- 
ing as  follows: 

"The  facta  in  this  case  shows  that  the  license 
in  question  was  obtained  for  1618  Main  street 
Connected  with  1618  Main  street  was  the  num- 
ben  1614^  Main  street.  This  was  an  entrance 
that  led  down  into  a  rathskeller,  in  other  words, 
a  cellar  where  people  were  furnished  with  all 
character  of  edibles  and  drinks  according  to  the 
taste  of  the  individual.  On  the  other  side  of 
1618  Main  street  was  a  cafe  or  cabaret,  with  al- 
so an  entrance  on  Main  street  The  entrance 
into  the  caf6  led  you  into  the  cabaret  There 
was  a  back  pr  side  door  that  led  from  the  caflS 
or  cabaret  into  a  rathskeller  or  cellar;  both  the 
rathskeller  or  cellar  and  the  cabaret  had  com- 
munication with  and  through  the  back  door  of 
the  saloon.  On  this  particular  oeouion  at  the 
time  and  place  mentioned,  and  prior  thereto, 
Johnnie  Senchal  and  Walker,  appellant,   were 

Sartners  in  the  conduct  of  this  business,  and  this 
nsiness  included  the  bar,  the  rathskeller,  and 
the  cabaret  all  with  free  access  to  and  through 
the  back  door  of  the  saloon,  which  was  a  part 
of  the  same  building  and  the  same  business. 
Walker,  the  plaintiff  herein,  presided  over  and 
had  conduct  of  the  saloon,  Senchal  presided  over 
the  two  eating  places,  the  cabaret  and  cellar. 
They  were  partners  enjoying  mutually  the  pro- 
ceedjs  and  profits  of  the  saloon,  cabaret,  and  cel- 
lar. On  tikis  particular  occasion  at  tbe.  time  and 
place  when  tlie  officers,  Roddy  and  Irving, -«&• 
tered  tks  rathskeller  at  9)i&  (this  time  9:45  was 


time  used  in  Dallas,  standard  time  kept  by  Linx 
Bros.),  It  was  in  full  swing.  A.  man  was 
playing  a  piano,  and  there  is  some  question  as 
to  whether  a  woman  was  playing  a  violin. 
There  were  in  the  neighboihood  of  75  peoi^e  in 
the  cellar ;  among  whom  were  probably  a  dozen 
women,  known  characters  of  bad  repute.  On 
the  tables  all  over  the  room  or  cellar  were  empt7 
and  half  empty  beer  bottles  and  cdasses;  some 
of  the  beer  had  been  all  consumed  out  at  some 
of  the  bottles,  and  in  other  bottles  half  consum- 
ed, and  on  one  table  five  or  six  bottles  of  beer 
that  had  not  been  touched,  but  was  ready  for 
use.  While  the  officers  were  present  one  at  the 
waiters  went  in  the  back  part  of  th»  house  and 
brought  12  or  15  packages  of  beer  or  drinks  of 
some  character  and  laid  them  on  a  table  near 
the  front  door.  There  is  no  dispute  as  to  the 
door  of  the  saloon  being  locked.  The  testimony 
is  that  it  was  locked.  No  liquor  was  sold  after 
9:30  o'clock,  all  the  liquor  had  been  sold  before 
9:30  o'clock  and  put  in  cellar.  The  court  finds 
and  holds  from  this  stats  ot  facts  that  the  plain, 
obvions.  palpable,  and  unmistakable  meaning  of 
the  9:30  closing  law  was  openly,  flagrantly,  and 
notoriously  and  knowingly  violated,  and  that  the 
building  as  so  arranged,  the  rathskeller  and 
cabaret  running  as  they  were  run,  was  an  un- 
mistakable subterfuge  and  disguise." 

The  first  assignment  of  error  is,  In  sub- 
stance, that  the  court's  conclusions  of  fact, 
to  the  effect  that  Na  1618  Main  street  was 
connected  with  No.  1614%  Main  street  and 
that  the  saloon  of  appeUant  located  at  1618 
Main  street  was  being  operated  after  9:30 
p.  m.  May  16,  1915,  in  connection  with  the 
cabaret  and  caf6  of  appellant,  is  not  support- 
ed by  the  evidence ;  that  the  undisputed  evi- 
dence shows  that  all  entrances  to  the  saloon 
and  caf6  were  entirely  closed,  and  no^  busi- 
ness was  conducted  therein  after  9:30  p.  m. 
of  that  date.    The  proposition  advanced  un- 
der this  assignment  is  that  if  No.  1618  Main 
street,  Dallas,  Tex.,  the  place  where  appel- 
lant was  permitted  under  his  license  to  do 
business  as  a  retail  liquor  dealer,  was  closed 
after  9:30  p.  m.  of  May  15,  1915,  and  before 
6  o'clock  a.  m.  of  the  following  day,  and  no 
business   was   being   conducted    tber^n    or 
therefrom  after  9:30  p.  m.  of  May  16,  1915, 
and  before  6  a.  m.  of  the  following  day,  ap- 
pellant's license  was  Illegally  rescinded.     In 
reply  to  the  foregoing  assignment  and  propo- 
sition of  the  appellant,  the  appellee  asserts 
that  the  conclusions  of  the  trial  court  that  the 
cabaret  located  at  No.  1614%   Main  street 
was  a  part  of  the  place  designated  in  appel- 
lant's license  as  No.  1618  Main  street,  and 
that  the  house  or  place  where  Uquora  were 
sold  under  said  license  was  kept  open  and 
business  conducted  therein  after  9:30  p.  m. 
May  15,  1916,  is  abundantly  supported  by  the 
testimony;  that  the  "expression  used  In  the 
statute,  "house  or  place  where  the  business 
of  selling  Uquora  under  said  license  was  con- 
ducted,' does  not  mean  simply  the  room  in 
which  the  bar  Is  situated.    Its  meaning  in- 
cludes any  and  all  places,  whether  immedi- 
ately connected  with  said  barroom  or  de- 
tached therefrom,  over  which  the  seller  at 
liquor  has  the  right  and  does  exercise  author- 
ity and  control,  and  which  are  used  in  con- 
nection with,  or  Incident  to,  the  buslaeBs  of 
sdlbig  Ufuon." 
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The  decision  of  the  questions  raised  tarns 
npon  the  following  testimony: 

The  appellant  Walker  testified: 

*^  madr  application  to  the  comptroller  and 
was  granted  07  said  comptroller  a  permit  on 
September  19,  1914,  to  apply  lor  a  liquor  deal- 
er's Uc^nse;  I  applied  for  said  liquor  dealer's 
Ucense  and  received  same  on  the  21st  day  of 
October,  1914,  to  do  business  at  1618  Main 
street  The  license  was  granted  to  3.  O.  Walk- 
er. .Johnnie  SenchcU  and  I  were  partners  in 
that  place.  Ilie  caf4  im  od  the  otiier  side,  a 
different  room.  The  ground  floor  of  1618  Main 
street  is  abont  24  or  26  feet  front,  and  about 
90  feet  deep.  The  cafi  and  bar  constitnted 
the  whole  of  1618  Main  street  where  I  condnct- 
ed  business.  Purine  the  time  that  I  operated 
under  that  Ucense  I  did  not  at  any  time  keep 
open  bouse  or  do  any  business  at  1618  Main 
street  after  9:30  o'clock.  I  always  closed  my 
door,  locked  up,  got  my  money  out,  and  was 
ontside  by  9:30  o'clock  p.  m.  On  May  15, 1916, 
the  date  they  charge  me  with  violating  the  9:30 
dosuig  law,  my  place  was  closed  at  9:26  p.  u. 
The  bar  and  caft  both  were  eloaed.  There  was 
no  one  in  the  bar  at  all  after  9:30  that  night, 
nor  was  there  any  business  transacted  In  there 
after  that  time.  I  bad  charge  of  the  bar  at 
that  tbne.  Sencfaal  was  not  in  control  of  the 
ber  at  1618  Main  street  at  that  time;  I  was  in 
control  of  it  I  acMsQ  for  the  firm  in  the  man- 
agement of  the  caf6.  The  caf6  was  next  door 
to  the  saloon,  ^ere  was  a  cabaret  in  another 
bnilding;  it  was  not  in  1618  Main  street  at  all. 
During  the  hours  between  6  o'dock  a.  m.  and 
9^  o'clock  p.  m.  they  came  up  from  the  cab- 
aret and  bought  drinks  from  me,  and  paid  for 
them  at  the  bar,  and  the  drinks  were  delivered 
in  the  cabaret.  Mr.  Senchal  and  I  shared  in 
tbe  profits  from  those  drinks  because  we  were 
partners  in  the  bar;  we  sold  it  at  the  bar. 
There  was  a  door  from  the  cabaret  into  the 
c«f6  upstairs,  and  you  can  go  frotn  the  caf6  into 
the  bwroom.  Drinks  were  served  at  the  bar, 
and  drinks  were  also  sold  and  paid  for  at  the 
bar,  to  be  consumed  in  the  care  and  cabaret. 
1  was  there  on  the  night  the  arrest  was  made 
b;  the  officers.  I  was  not  in  the  cabaret,  but 
was  up  on  the  street  talking  to  some  parties 
after  X  had  closed  up,  and  afterwards  I  went 
down  in  there.  The  arrest  was  made  after  the 
saloon  had  been  locked  and  closed;  they  ar- 
rested Mr.  Senchal.  When  I  went  down  in 
the  cabaret  after  the  arrest  there  was  no  one 
m  there  except  the  waiters,  Mr.  Senchal  and 
the  two  officers.  I  suppose  I  was  in  there  five 
or  ten  minutes.  I  was  in  both  the  cafi  and 
cabaret.  I  don't  know  jnst  what  time  I  went 
into  the  cabaret  and  caf£.  It  was  after  9:30 
when  I  left  the  cabaret  that  night.  I  was  only 
down  there  once  after  I  closed  the  saloon.  No. 
1618  Main  street  is  the  place  where  I  did  busi- 
ness. The  rathskeller  or  cabaret  was  at  Mo. 
1614^  Main  street,  in  the  Angus  Bnilding. 
That  was  not  connected  with  the  bar,  but  yon 
conid  go  from  that  into  tbe  other  restaurant, 
and  from  that  into  the  bar.  Any  one  that  want- 
ed anything  to  drink  in  either  eating  place 
could  get  It  by  sending  the  waitei*  with  tbe 
money  and  paying  for  it  at  the  bar,  and  the 
waiter  could  take  It  to  either  of  the  eating  plac- 
es. I  did  not  sell  or  send  down  into  tbe  caf6 
01  rathskeller  any  beer  or  liquors  of  any  kind 
after  9:25  o'clock  that  night;  9:25  was  the  last 
thing  that  was  sold.  The  rathskeller  was  open 
at  that  time.  I  suppose  tbe  waiters  that  bought 
and  paid  for  the  beer  before  9:25  took  it  down 
faito  tbe  rathskeller.  If  any  liquors  were  served 
hi  the  rathskeller  after  I  closed  up  it  was  liq- 
uors that  were  bought  and  paid  for  before  9:26 
•'do<*." 

Johnnie  Sendial,  aweUanf  s  partner  In  tile 
btislneBs,  testified  In  pert: 

The  9:30  doalng  law  was  never  violated  from 
tbe  time  Sendial's  place  vaa  <H>ened  until  tte 


day  it  was  dosed.  The  bar  wss  closed  each  and 
every  night  at  9:25  p.  m.  I  put  my  whole  time 
working  at  the  bnsiness,  and  Mr,  Walker  put  in 
all  of  his  time.  The  business  consisted  of  a 
saloon,  caf6,  and  rathskeller.  The  saloon  was 
at  1618  Main  street,  and  the  caf«  was  next  door 
west,  and  then  beyond  that  was  the  rathskeller, 
which  was  1614^  Main  street  It  is  a  fact  that 
no  liquor  was  ever  sold,  and  no  money  ever 
received,  except  at  the  bar.  There  was  never 
any  beer  or  whisky  sold  in  the  rathskeller.  In 
other  words,  the  customer  nive  tbe  waiter  the 
money,  and  money  was  paid  at  the  bar.  Tbe 
bar  is  about  60  feet  from  the  entrance  to  the 
rathskeller.  We  did  not  sell  liquor  In  the  raths- 
keller. The  waiters  acted  as  agents  of  the 
customers.  We  didn't  put  any  of  the  customers 
out  of  the  place  (the  cabaret)  at  9:30;  we  al- 
lowed them  to  stav  there  and  eat  their  lunches 
and  drink  their  dnnks,  and  drift  out  gradually. 
We  left  the  place  that  night  to  go  to  the  city 
hall  at  10  o^ock.  The  last  parties  to  leave 
were  two  gentlemen  sitting  at  a  table  drinking 
beer,  and  I  told  them  I  was  sorry  to  disturb 
them,  but  I  wonld  have  to  ask  them  to  leave 
so  that  I  coi^d  go  to  the  dt;  ball  with  Mr. 
Roddy  and  Mr.  Irving." 

The  witness  Boddy  testified,  among  other 
things,  as  follows: 

"I  am  a  member  of  the  police  force  of  tbe  city 
of  Dallas:  you  go  down  in  the  basement,  and 
there  is  a  little  stairway  that  goes  back  of  the 
basement  up  into  the  saloon;  it  Is  connected, 
tbe  saloon  and  cabaret,  by  doors  and  passages. 
We  got  to  that  place  at  9:46  p.  m.  We  went 
into  the  basement  I  gtiess  there  were  50  or 
75  people  in  there  drinking  beer,  bottle  beer, 
around  the  tables  in  the  basement  After  we 
got  in  there  I  saw  one  waiter  come  with  two 
or  three  packages  and  lay  them  on  a  table 
where  two  or  three  men  were  sitting  drinking. 
When  we  first  went  In  there  was  60  or  100 
bottles  of  beer  in  there,  some  half  drunk,  and 
some  looked  as  it  the  cork  had  Just  been 
puUed." 

a.  J.  Irving  tesOfled: 

'1  Uve  in  the  city  of  Dallas  and  am  on  the 
police  force  of  this  city.  The  cabaret  does  not 
connect  With  the  saloon  in  front,  but  is  connect- 
ed In  the  rear  by  stairway.  We  went  into  the 
cabaret  at  9:45  o'clock  p.  m.  and  arrested  Mr. 
Senchal.  I  know  it  was  9:45,  because  I  had 
gone  down  and  comi>ared  my  timepiece  with  the 
time  in  Llnz's  window,  and  set  my  watch  exact- 
ly right.  The  first  time  I  went  in  there  was 
8:16,  and  I  went  out;  and  this  time  I  went  in 
there  at  9:46,  and  there  was  between  60  and  75 

geople  in  there,  and  I  expect  there  was  nearly 
0  people  drinking  at  the  time  I  went  in  ther^. 
Some  of  the  employes  of  the  house  were  gatii- 
ering  up  empty  bottles,  and  some  taking  dishes 
away  and  canying  them  to  the  back.  One  man 
delivered  three  packages  of  beer  on  a  table: 
that  was  one  of  the  waiters.  There  were  4 
bottles  of  beer  in  one  package,  and  a  half  doz- 
en bottles  each  in  the  other  two-  packages. 
Tliat  beer  was  delivered  to  three  ditCi^rent  men. 
They  got  that  beer  off  of  a  long  table  in  the 
rear  of  the  cabaret  I  did  not  see  any  money 
change  hands,  and  beard  no  discussion  about 
tbe  purchase  of  any  beer  or  drinks  of  any 
kind.  There  were  several  bundles  on  the  table 
where  they  got  those  packages,  and  people  pick- 
ed them  up  and  carried  them  out.  Tbere  were 
women  and  men  sitting  around  tbe  tables  drink- 
ing. There  was  a  man  at  the  piano;  playing 
the  piano.  Music  was  going  on  as  we  went  in. 
We  saw  liquors  being  arimk  there,  and  we  ar- 
rested him." 

The  appellee  admits  there  is  qo  evidence 
whatever  of  any  sale  of  llqaor  after  9:25 
o'clock  on  the  evening  in  questlcm.  Tbe  acta 
and  things  relied  on  to  bring. tbe  case  witb- 
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In  the  meaning  of  tbe  statute  and  to  sbow  a 
rlolation  thereof  are  summarized  as  follows:. 

"First  Allowing  customers  to  remain  in  the 
cabaret  after  9:30. 

"Second.  Servants,  waiters,  and  manager  re- 
maining in  the  cabaret  after  9:30  to  gather  np 
empty  bottles,  carry  away  dirty  dishes,  and 
otherwise  dean  up  the  premises. 

"Third.  Allowing  customers  to  sit  at  tables 
and  drink  beer  or  eat  food,  after  9:30,  pur- 
chased before  that  time. 

"Fourth.  Delivery  by  waiters  or  servants  in 
the  cabaret  after  9:30  of  liquors  purchased  in 
tbe  saloon  before  that  time. 

"Fifth.  Entertaining  customers  with  music  and 
the  presence  of  lewd  women  In  the  cabaret  aft- 
er 9:30;  such  things  l>eing  forbidden  in  a  saloon 
at  any  time." 

[1]  If  the  acts  and  things  set  forth  In  each 
of  the  foregoing  paragraphs  do  not  bring  the 
case  within  the  meaning  of  the  statute  that 
the  house  or  place  "was  kept  open  and  busi- 
ness conducted  therein,"  then  considered  col- 
lectively or  as  a  whole  they  do.  As  contend- 
ed by  appellee,  the  language  of  article  7442, 
namely,  "was  kept  open  and  business  con- 
ducted ther^n,"  does  not  mean  merely  the 
act  of  selling  liquors.  Its  meaning  extends 
to  and  Includes  each  and  every  act  of  the 
Uquor  dealer  or  his  representatives  done  In 
connection  with,  or  incident  to,  such  sale. 
The  evidence  Is  amply  sufficient  to  show  that 
at  tbe  time  the  officers  went  Into  the  cabaret 
and  arrested  Senchal,  many  of  appellant's 
customers  were  In  the  cabaret;  that  the  man- 
ager of  the  cabaret  and  the  servants  and 
waiters  of  appellant  were  therein  to  wait 
upon  ciistomers,  to  gather  up  empty  bottles, 
carry  away  dirty  dishes,  and  otherwise  clean 
up  the  premises.  Liquors  purchased  In  the 
saloon  before  9:80  p.  m.  were  delivered  by 
appellant's  servants  and  waiters  In  the  cab- 
aret, and  those  there  to  receive  It  and  drink 
it  on  tbe  premises,  or  carry  It  away,  were 
entertained  with  music  and  the  company  of 
lewd  women.  All  this  was  Incident  to  and 
connected  with  appellant's  Uquor  business, 
as  shown  by  tbe  evidence,  and  evidently  pro- 
vided by  appellant  and  his  associate  Senchal 
.  for  the  purpose  of  promoting  and  Increasing 
their  sales  of  Uquor.    Senchal  testified: 

"The  waiters  in  the  cafi  and  rathskeller 
would  go  around  to  the  customers  who  were  eat- 
ing and  drinking  and  tell  them  that  tiie  bar 
would  close  at  9:25,  and  if  they  wished  anything 
to  drink  that  they  would  have  to  order  it  then. 
We  didn't  put  any  of  the  customers  out  of  the 
place  at  9:30.  We  allowed  them  to  stay  there 
and  eat  their  lunches  and  drink  their  drinks, 
and  drift  out  gradually." 

The  evidence  clearly  shows  that  the  cab- 
aret or  rathskeller  was  kept  open  and  busi- 
ness conducted  therein  after  9:30  p.  m.  ac- 
cording to  standard  time,  on  May  15,  1915, 
and  if  the  statute  has  reference  to  that  char- 
acter of  time,  the  acts  of  the  appellant  re- 
lied on  by  appellee  as  showing  that  appel- 
lant's place  of  business  was  kept  open  and 
business  conducted  In  violation  of  the  9:30 
closing  law,  occurred  after  9:30  p.  m.  Appel- 
lant insists,  however,  that  the  statute  must 
be  construed  as  having  reference  to  actual  or 


sun  time,  and  that  so  construed  the  acts  re- 
lied on  occurred  before  9:80  o'clock.  This 
question  will  be  discussed  later  in  this  opin- 
ion. 

[2]  We  also  agree  with  tbe  views  of  appel-  : 
lee,  that  the  language  of  the  statute,  "house 
or  place  where  the  business  of  selling  liquors 
under  said  license  was  conducted,"  does  not 
mean  simply  the  room  or  building  in  which 
tbe  saloon  of  the  liquor  dealer  Is  situated. 
The  fair  and  reasonable  construction  of  the 
statute  Is  that  It  means  any  and  all  places, 
whether  Immediately  connected  with  the  bar- 
room or  detached  therefrom,  over  which  the 
seller  of  liquors  has  the  right  and  does  ex- 
ercise authority  aud  control,  and  which  are 
used  In  connection  with,  or  Incident  to,  tbe 
business  of  selling  liquors.  No  iiarallel  case 
is  cited,  and  we  have  found  none,  but  the 
foregoing  interpretation  of  the  statute  Is  sus- 
tained, we  think,  by  tbe  following  authorities 
cited  by  appellee:  Whltcomb  v.  State,  2  Tex. 
Civ.  App.  301,  21  S.  W.  976;  Kitchens  v. 
State,  44  Tex.  Or.  B.  216,  70  S.  W.  82;  Hum- 
phrey's Texas  Liquor  Laws,  p.  99;  Cunning- 
ham V.  Porchet,  23  Tex.  Civ.  App.  80,  56  S. 
W.  674;  Horan  v.  Chief  Justice,  27  Tex.  226 ; 
Adams  v.  State,  146  S.  W.  1086;  Munoz  v. 
Brassel,  108  S.  W.  417.  The  first  case  dted 
was  an  action  on  a  liquor  dealer's  bond,  for 
a  breach  of  the  condition  of  tbe  bond  that  the 
dealer  would  keep  a  quiet  and  orderly  house. 
It  appears  that  in  the  back  part  of  defend- 
ant's store  there  was  a  bar;  that  In  tbe  rear 
of  the  store  a  door  opened  upon  an  alley, 
across  which  there  was  an  arbor;  that  de- 
fendant had  control  of  this  arbor,  which  was 
arranged  with  tables,  at  which  persons  drank 
beer  purchased  In  the  store,  and  the  court 
held  that  the  words,  "house  or  place  of  busi- 
ness," Included  the  arbor  kept  by  defendant 
for  the  purpose  of  selling  liquors,  and  that 
the  Judgment  for  plaintlfT  was  proper  If, 
In  such  place  of  business,  defendant  allowed 
music,  boisterous  talking,  and  Indecent  and 
vulgar  language.  In  the  second  case  the  ap- 
pellant was  prosecuted  for  keeping  a  saloon 
open  on  election  day  In  violation  of  tbe  stat- 
ute, and  the  Court  of  Criminal  Appeals  of 
this  state.  In  holding  that  tbe  evidence  was 
sufficient  to  support  the  couvlction,  quoted 
with  approval  from  Black  on  Intoxicating 
Liquors,  (  893,  the  following  language: 

"Althtuigh  that  part  of  the  house  where  the 
bar  may  be  situated  may  not  be  open  to  the  pub- 
lic, yet  if  other  rooms  in  the  house,  connected 
with  the  barroom  and  habitually  or  occasional- 
ly used  for  drinking  purposes  are  accessible  to 
persons  desiring  liquor,  such  rooms  are  regard- 
ed as  a  part  of  the  saloon,  and  while  they  are 
open  the  saloon  is  not  closed  as  the  law  re- 
quires." 

In  Adams  v.  State,  supra,  a  liquor  dealer, 
who  had  given  a  bond  conditioned  upon  his 
keeping  a  quiet  and  orderly  bouse,  or  place 
tor  tbe  sale  of  liquors,  maintained  a  small  In- 
closure  behind  and  outside  of  his  place  of 
business,  used  for  storing  empty  bottles  and 
drunken  customers,  and  this  court  held  that 
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disturbances  of  the  iieaoe,  committed  in  the 
Inclosure,  were  a  breach  of  the  bond.  The 
coatentlon  of  the  appellant  in  that  case  was 
that  acts  committed  in  the  inclosure  did  not 
fall  within  the  meaning  of  the  statute,  as  the 
term  "house"  used  therein  meant  the  house 
wherein  the  liquor  business  was  conducted. 
In  rejecting  this  contention  this  court  said: 

"We  think  it  means  any  part  of  the  premises 
on  which  the  bosiness  Is  conducted  or  used  in 
connection  with  carrying  on  the  same." 

To  practically  the  same  effect  are  the  other 
cases  dted.  It  is  quite  clear  that  the  iiquora 
delivered  to  appellant's  customers  in  the  cab- 
aret, to  bo  drank  there  or  carried  away,  were 
sold  under  the  license  revoked  by  appellee, 
and  we  think  the  evidence  su£9cient  to  show 
tbat  the  cabaret  was  a  part  of'  appellant's 
place  of  business  and  used  in  connection  with 
the  saloon  conducted  by  him.  The  business 
consisted  nnquestionably  of  a  saloon,  cafd, 
and  cabaret,  or  rathskeller.  Ii<quors  were 
commonly  sold  In  the  barroom  for  delivery  in 
the  cabaret  or  rathskeller,  and,  while  not 
immedlatdy  connected,  they  were  so  situated 
with  reference  to  each  other  and  so  provided 
with  doors  and  a  stairway  as  to  make  such 
deliveries  convenient  and  in  furtherance  of 
the  liquor  business  in  which  appellant  was 
engaged.  To  hold  that  the  cabaret,  situated, 
equipped,  and  used  as  it  was,  did  not  oon- 
stitnte  a  part  of  appellant's  place  of  business 
as  designated  in  the  license  Issued  to  him, 
would  be,  In  effect,  to  suffer  an  evasion  of 
the  9:30  dosing  law  by  a  thinly  veiled  subter- 
fuge, and  leave  Its  observance  to  only  such 
I)erson8,  engaged  In  the  retail  liquor  business 
in  this  state,  as  are  disposed  to  obey  tt 

[S,  4]  But  appellant  contends  that  actual 
or  sun  time  should  control  in  determining 
the  hour  at  which  appellant's  place  of  busi- 
ness was  closed  on  the  evening  in  question, 
and  that  if  it  does,  then  the  undisputed  evi- 
dence shows  that  not  only  appellant's  bar- 
room and  caf^  were  closed  at  9:30  o'clock, 
but  also  the  cabaret  or  rathskeller,  and  the 
Judgment  of  the  district  court  should  be  re- 
versed, and  judgment  rendered  in  this  court 
ta  favor  of  appellant.  We  are  of  opinion  tbat 
this  contention,  in  so  fiir  as  reversing  the 
judgment  Is  concerned,  should  be  sustained. 
The  statute  does  not  prescribe  the  character 
or  kind  of  time  which  shall  govern,  and  we 
know  of  no  case  In  vhlch  it  has  been  con- 
strued and  the  question  determined.  It  has 
beoi  definitely  settled,  however,  by  decisions 
of  our  Supreme  Oonrt  and  Court  of  Criminal 
Appeals,  and  likewise  In  courts  of  other  jurla- 
dlctiona  where  the  question  arose,  that  In 
determining  the  time  of  the  expiration  of  a 
term  of  oonrt  Undted  by  statute  to  a  certain 
day,  solar  time,  and  not  standard  or  railroad 
time,  should  be  used,  though  the  community 
has  generally  adopted  standard  time.  Park- 
er V.  State,  8S  Tex.  Cr.  B.  12,  29  S.  W.  480, 
790;  Texas  Tram  &  Lumber  Co.  v.  Hi«^- 
tower,  100  Tex.  128,  96  S.  W.  1071,  6  I*.  R. 
A.  (N.  8.)  l<m,  123  Am.  St.  Sep.  794 ;   Hen- 


derson V.  Beynolds,  84  Ga.  169,  10  S.  B  734, 
7  L.  R.  A.  327 ;  Searles  v.  Averhoff,  28  Neb. 
668,  44  N.  W.  872;  American  4  Bng.  Bnc.  of 
Law,  vol.  26,  p.  10.  In  the  first  case  cited 
the  appellant  had  been  convicted  of  murder, 
and  his  punishment  assessed  at  confinement 
in  the  penitentiary  for  life.  He  applied  for 
a  writ  of  habeas  corpus  on  the  ground  that 
the  verdict  was  rendered  after  the  expiration 
of  the  term  of  court  at  which  he  was  tried, 
and  from  an  order  denying  the  writ  he  ap- 
pealed. It  appeared  tbat  at  the  opening  of 
the  term  of  the  court  at  which  appellant  was 
tried  the  court  had  the  courthouse  clock  set 
by  a  sun  dial  which  gave  the  true  sun  time 
and  held  the  sessions  of  the  term  according 
to  such  clock.  The  Court  of  Crltulnal  Ap- 
peals held  that  the  hour  at  which  the  term  of 
the  trial  court  expired  should  be  determined 
by  the  true  sun  time,  and  not  by  the  standard 
time,  and  it  appearing,  according  to  the  true 
gun  time,  that  the  verdict  was  received  by  the 
court  before  12  o'clock  at  night  on  the  last 
day  of  the  term,  afBrmed  the  Judgment  of 
the  trial  court.  In  discussing  the  question, 
the  court,  speaking  through  Mr.  Justice  Hen- 
derson, among  other  things,  said: 

"True  sun  time  is  obtained  by  the  means  of  a 
dial;  mean  sun  time  is  what  is  called  'stnnd- 
nrd  time.'  What  la  known  as  simple  'standard 
time' — 'central  time'— is  merely  the  solar  time 
of  the  ninetieth  meridian  west  of  Greenwich. 
The  difference  between  standard  time  and  snn 
time  is  exactly  the  same  over  each  meridian. 
What  is  ealled  central  time  is  used  and  extends 
between  the  ninetieth  meridian  runnmg  west  to 
the  one  hundred  fifth.  There  is  a  difference  of 
4  minutes  for  each  degree  between  true  sun  time 
and  standard  or  mean  sun  time." 

The  court  then  quotes  from  the  American 
and  English  Encyclopedia  of  Law,  cited 
above,  the  following: 

"The  only  standard  of  time  recogniied  by  the 
conrta  is  the  meridian  of  the  sua,  and  an  ar- 
bitrary standard  set  an  by  persons  in  business 
will  not  be  recognized. 

Texas  Tram  &  Lumber  Co.  v.  Hightower, 
supra,  was  an  original  proceeding  filed  In 
the  Supreme  Court  in  whidi  a  writ  of  manda- 
mus was  prayed  for  to  compel  the  judge  of 
the  Sixtieth  judicial  district  of  Texas  to 
enter  judgment  upon  a  verdict  alleged  to 
have  been  returned  into  court  at  the  April 
term  of  the  trial  court.  It  appeared  that 
the  verdict  of  the  jury  was  returned  into 
court  on  the  last  day  of  the  term,  3  minutes 
past  12  o'clock  by  railroad  time,  but  at  least 
15  minutes  before  12  o'clock  p.  m.  by  sun 
time.  The  Supreme  Court  held  that  sun 
time  governed  in  determining  the  expiration 
of  the  term  of  the  court,  and  awarded  the 
writ.  In  passing  upon  the  question  the 
Supreme  Court,  in  part,  said: 

"We  see  no  reason  to  doubt  that  when  the 
Legislature  prescribes  the  times  at  which  a 
term  of  the  court  shall  begin  and  shall  end  the 
true  time  at  the  place  of  holding  the  court  i» 
meant" 

Likewise,  this  court  can  see  no  good  rta- 
son  to  doubt  that,  when  the  Legislature  pre- 
scribes the  time  at  which  saloons  shall  close 
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at  night  In  this  state,  the  true  or  sun  time  Is 
meant. 

"Certainly  no  reasonable  objection  can  be  urg- 
ed ngainst  the  recognition  of  sun  time  as  the 
correct  time  by  which  matters  of  that  char- 
acter   •    •    *    should  be  regulated." 

In  the  case  before  tis  the  trial  court,  aa 
shown  by  his  conclusions  filed,  determined 
as  a  matter  of  law  that  the  hour  at  which 
appellant's  place  of  business  should  have 
been  closed  was  controlled  by  standard  time, 
and  therefore,  under  the  evidence,  was  kept 
open  and  business  conducted  therein  after 
9:30  o'clock  p.  m.  on  May  15,  1915.  In  this 
conclusion  of  the  law  we  think  the  court 
erred.  The  evidence  Is  Insuffldent  to  show 
that  the  rathskeller  or  cabaret  ran  by  appel- 
lant In  connection  with  his  saloon  was  open 
and  business  conducted  therein  after  9:30 
o'clock  p.  m.,  true  or  sun  time.  The  court  In 
his  conclusions  of  fact  finds  that  the  time 
when  business  was  being  conducted  therein 
and  the  0:30  closing  law  thereby  violated  was 
9:45  p.  m.  standard  time  or  railroad  time. 
We  take  Judicial  cognizance  of  the  fact  that 
standard  or  railroad  time  at  Dallas,  Tex., 
is  the  actual  or  sun  time  along  the  ninetieth 
degree  of  longitude  west  from  Greenwich; 
that  city,  where  it  Is  alleged  the  violation 
occurred.  Is  approximately  on  longitude  06* 
62'  SO"  west  from  Greenwich,  and  that  there 
is  a  difference  of  4.  minutes  In  time  for  every 
degree  of  longitude.  Therefore,  according 
to  sun  time,  and  the  evidence  adduced,  appel- 
lant's cabaret  or  rathskeller  was  not  open 
and  business  being  conducted  therein  after 
9:30  o'clock  p.  m.,  and  the  judgment  of  the 
district  court  must  be  reversed. 

[9]  The  contention  of  appellee  that  "appel- 
lant having  failed  to  raise  in  the  trial  court, 
either  by  pleading  or  proof,  the  question  here 
presented,  as  to  the  character  of  time  by 
which  the  dally  closing  of  Texas  saloons  is 
regulated,  such  question  cannot  be  raised  on 
appeal  In  this  court,  is  not  well  taken.  We 
are  inclined  to  the  opinion  that  appellant's 
pleadings,  as  well  as  the  evidence,  were  suf- 
ficient to  raise  the  question  In  the  district 
court:  but  If  not  raised  by  the  pleadings  It 
was  distinctly  raised  in  appellant's  motion 
for  a  new  trial  in  that  court  The  appellant, 
in  his  petition  filed  In  the  district  court,  de- 
nied that  his  place  of  business  was  kept  open 
and  business  conducted  therein  after  9:30 
o'clock  p.  m.  on  May  15, 1915,  and  the  cAarao- 
ter  or  kind  of  time  which  controlled  was  a 
question  of  la'w.  Hence,  regardless  of  wheth- 
er the  question  was  raised  by  the  pleadings 
in  the  trial  court,  that  court's  ruling  upon  It 
is  subject  to  review  In  this  court. 

We  are  asked  to  reverse  the  Judgment  of 
the  district  court  and  render  Judgment  In 
this  court  In  favor  of  appellant.  This  we 
have  concluded  not  to  do.  The  case  was 
tried,  and  testimony  offered  on  the  theory 
that  standard  time,  and  not  bud  time,  govern- 


ed In  determining  the  hoar  at  whicb  appel- 
lant's place  of  business  should  have  been 
closed,  and  we  are  not  prepared  to  say  that 
the  case  has  been  fully  developed,  and  that 
it  would  oe  useless  to  remand  It  for  another 
trial. 

Therefore,  for  the  reason  Indicated,  the 
Judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  a  new  trlaL 


BiErBR  et  nx.  v.  MONNIO  DRT  GOODS  OO. 
et  al.    (No.  8406.)  • 

(Court  of  Civil  Appeals  of  Texas.     Ft  Wortli. 

June  17,  191&    Rehearing  Denied 

Oct  21,  19160 

1.  Appkai.  ard  Ebbob  «s»1064(4)— Habkuss 

BbBOB  —  INSTBUCTIOMS  —  IiABCERT  —  DEFI- 
NITION. 

Ehrror  in  omitting  ftrom  definition  of  lirceny 
the  element  that  the  property  must  have  been 
taken  from  posseiaion  of  the  o?raer  or  a  person 
holding  it  for  him  is  harpileBS,  where  the  jury 
could  not  have  found  a  taking  without  a  taking 
from  the  owner's  possessi<Hi. 

[Bd.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  i  4224;  Dec.  Dig.  «=9l064(4); 
Trial.  Ceob  Dig.  |  625.] 

2.  False  Ikfbisonhxnt  4»s»1XK2)— PxBaoH  Li- 

ASIX. 

Where  defendant  merchant's  clerk  pointed 
out  plaintiff  as  the  person  who  stole  a  locket 
from  the  store  to  a  policeman  who  directed  the 
clerk  to  catch  plaintiff,  and  plaintiff  was  there- 
by caught  and  arrested  without  warrant,  regard- 
less of  whether  the  arrest  was  lawful,  the  mer^ 
chant  was  not  liable;  the  arrest  being  tiie  ofll^ 
cer's  independent  act. 

(Ed.  Note.— For  other  cases^  see  False  Im- 
prisonment Cent  Dig.  U  45-61;  Dec.  Dig.  €=> 

Appeal  from  District  Court,  Tariant 
County;  R.  B.  Toung,  Judge. 

Action  by  William  Meyer  and  wife  against 
the  Monnlg  Dry  Goods  Company  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal   Affirmed. 

Cummlngs  ft  Whiteside  and  O.  B.  Ambrose, 
aU  of  Ft  Worth,  for  appellanta.  B.  T.  Mur- 
phy,  of  Ft  WorlJi,.  fi>r  appellees. 

DUNKLIN,  J.  William  Meyer  and  his 
wife,  Ethel  Meyer,  instituted  tills  suit  against 
the  Monnig  Dry  Goods  Company,  a  corpora- 
tion, William  Monnig,  Its  president  and  O. 
E.  Wandry,  manager  of  its  retail  depart- 
ment for  damages  for  alleged  malidoua 
prosecution  and  false  imprisonment  of  Mrs. 
Ethel  Meyer,  and  from  a  Judgment  In  fa- 
vor of  the  defendants,  plaintiffs  have  ap- 
pealed. 

The  proof  showed  that  Mrs.  Meyer  was 
arrested  and  Imprlstmed  in  the  dty  Jail  on 
a  diarge  of  theft  of  a  locket  from  the  store 
of  the  defendant  corporation,  and  that  the 
locket  alleged  to  have  been  stolen  was  found 
In  her  possession  when  she  was  arrested. 
Her  explanation  of  such  possession  was  that 
she  had  found  It  on  one  of  the  public  streets 
of  the  city. 


AssPor  other  cases  lee  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
•Application  tor  writ  at  error  pending  In  Supreme  Court. 
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Tile  trial  iaOga  Instrnctsd  the  jury  that, 
\t  they  should  find  that  Mrs.  Meyer  stole 
the  locket,  then  a  verdict  should  be  returned 
in  favor  of  the  defendants,  and  upon  that 
Instruction  alone  such  a  verdict  was  re- 
tnmed,  and  the  judgment  wad  rendered 
thereon. 

Appellants  make  nq  contention  in  this 
court  that  the  evidence  was  insufficient  to 
prove  the  theft,  and  hence  the  finding  that 
Mrs.  Meyer  stole  the  locket  must  be  accept- 
ed as  conclusive  of  that  fact,  if  the  charge 
of  the  court  upon  that  issue  was  correct,  and 
that  question  wlU  now  be  dlsonsaed. 

Paragraphs  Nos.  1  and  2  of  the  court's 
charge  upon  which  the  jury  returned  a  ver^ 
diet  are  as  foUows: 

"I'iist.  'Theft,'  B8  defined  by  our  statntes,  is 
the  unlawful  and  fraudulent  taking  of  corpo- 
real personal  property  belonging  to  another, 
withont  his  knowledge  or  consent,  and  with  the 
intent  to  deprive  the  owner  of  said  property  of 
the  value  thereof,  and  to  appropriate  same  to 
the  use  and  benent  of  the  person  so  taking. 

"Second.  Now,  if  you  find '  and  believe  from 
the  evidence  in  this  case  that  the  plaintiff  Mrs. 
Ethel  Meyw,  on  or  aboat  the  24th  day  of  De- 
cember, A.  £>.  1914,  took  from  tiie  poaBessioa  of 
the  defendant  Monnig  Drv  Goods  Compwxy  a 
certain  locket,  and  that  ancn  taking  of  same  con- 
stituted theft,  as  the  same  is  above  defined,  then 
yon  vrin  find  for  the  defendant,  and  you  will  re- 
turn a  verdict  immediately  foUowhtg  this  in- 
stmction,  and  need  not  consider  any  other  por- 
tions of  this  diarge.  Yon  are  instructed,  how- 
ever, that  tiie  harden  of  proof  is  npon  tae  de- 
fendant to  show  that  the  plaintiff  Mrs.  Ethel 
Meyer  acquired  the  locket  in  such  a  manner  as 
that  its  acquisition  comes  within  the  tneaning  of 
the  term  tiheft,'  if  yon  find  sneh  to  be  the  ease 
as  same  la  herein  defined." 

The  statutory  definition  of  theft  Is  as  fol- 
lows: 

"  Theff  is  the  frandnlent  taking  of  corporeal 
personal  property  belonging  to  another  from  his 
possession,  or  from  the  possession  of  some  per- 
son holding  the  same  for  him,  without  his  eon- 
sent,  with  intent  to  deprive  the  owner  of  the 
value  of  the  same,  and  to  appropriate  It  to  the 
use  or  benefit  of  the  person  taking."  d^exas 
Penal  Code,  art  1829. 

It  will  be  observed  that  tbe  deflaltion  of 
theft  given  In  the  first  paragraph  of  the 
charge  omits  the  words  "£rom  his  possession 
or  from  the  poasesslon  of  some  one  holding 
the  same  for  him"  after  the  words  "belong- 
ing to  another" ;  .and  several  assignments  of. 
error  are  predicated  upon  that  omission  as 
reversible  error. 

[1}  Notwithstanding  that  omission,  the  Jury 
conld  not  have  found  tiiat  Mrs.  Meyer  stole 
the  lodcet  wlthont  finding  that  It  was  taken 
from  the  possession  of  the  Monnig  Dry 
Goods  Company,  as  the  court  plainly  instruct- 
ed bi  the  second  paragraph  of  the  charge; 
hence  the  error  in  the  definition  of  "theft" 
contained  tn  the  Srst  paragraph  of  the  charge 
was  harmless. 

[f]  Appellants  insist  farther  that  the  court 
erred  in  the  second  paragraph  of  the  charge 
in  btstmctlng  the  jury,  in  effect,  that  If  Mrs. 
Meyer  was  gnllty  of  theft  charged,  that  f&ct 
would  of  itself  preclude  a  recovery,  even 
188S.W.-6 


though  it  should  iMKM&r  that  In  maUag  the 
arrest  the  preliminary  legal  steps  necessaxy 
for  a  proper  arrest  were  not  followed.  It  is 
insisted  that  the  ofCense  was  not  of  such  a 
character  nor  committed. under  such  dKom- 
stances  as  to  ftuthorlse  an  arrest  without  a 
warrant,  and  that,  as  the  arrest  of  Mrs. 
Meyer  was  made  without  a  warrant,  It  was 
onlawful,  and,  farther,  after  the  arrest  was 
made,  the  officer  making  it.  In  violation  of 
his  statutory  duties,  failed  to  Immediately 
take  Mra  Meyer  before  a  magistrate,  to  the 
end  that  she  b«  given  an  opportunity  to  for- 
nish  bail  and  thereby  avoid  Incarceration, 
and  that  therefore  her  Imprisonment  was. 
likewise  unlawfuL 

The  proof  sho?re  that  the  theft  was  com- 
mitted on  Deoember  24,  1914,  aad  tlttt  the 
arrest  was  made  two  days  later  when  Mrs. 
Meyer  retomed  to  the  store  of  the  Moanlg 
Dry  Goods  Company.  .  While  ahe  was  lu  the 
store  on  that  ooeasloo,  PoUo»  Officer  D.  P. 
Stanley  appeared  In  the  store  In  obedience 
to  A  reQuest  by  'defendant  Wandry  that  the 
theft  be  investigated.  While  the  officer  was 
dlscBSslDg  the  matter  with  Wandry.  the  lat- 
ter pointed  out  Mrs.  Meyer  to  him. as  the 
guilty  person.  Xbereupoo  Mra.  Meyer  ran 
out  of  tke  store  tbroogh  a  xo»r  door  leading 
Into  an  Jdley,  and  from  the  alley  turned  into 
one  of  the  pid>Uc,8treetet  where  she  was  over^ 
taken  and  held  by  tbe  arm  by  B.  B.  Baker, 
a  salesman  in.  the  store  of  the  Monnig  Dry 
Goods  Company,  untU  the  arrival  of  the  of- 
ficer, who  then  took  her  tn  custody  and  im- 
mediately Imprisoned  her  in  the  city  JaiL 
This  act  of  Baker  was  in  obedience  to  an 
order  to  him  from  the  police  officer,  who  left 
the  building  by  another  door,  to  the  end  that 
Mra.  Meyer  should  not  escape.  The  officer 
had  no  warrant  for  the  arrest  at  the  time, 
but  later  a  oomplaint  was  duly  filed,  a  war- 
ta/it.  Issued,  and  Mrs.  Meyer  duly  tried  in 
th«  oounty  criminal  court,  at  wbi<^  trial  she 
was  esqultted.  What  she  was  atxealted  the 
stolen  locket  was  found  upon  her  .person. 
Appellees  insist  that  the  arrest  was  Ifiwful, 
and  in  support  of  that  contention  dte  article 
364  of  our  Code  of  Criminal  Procedure,  which 
reads: 

"All  persons  have  a  right  to  prevent  the  con- 
sequences  of  theft  by  seizing  any  personal  prop- 
erty which  has  been  stolen,  and  bringing  ft, 
with  the  supposed  offender,  if  he  can  be  taken, 
before  a  magistrate  for  examination,  or  deliver- 
ing the  same  to  a  peace  officer  for  that  pur- 
pose. To  justify  such  seizure,  there  must,  how- 
ever, be  reasonable  ground  to  suppose  the  prop- 
erty to  be  stolen,  and  the  seisure  must  be  open- 
ly made  and  the  proceedings  bad  wittiout  delay." 

They  also  cite  decisions,  including  Garcia 
V.  Sanders,  90  Tex.  103,  37  S.  W.  814,  to 
which  may  be  added  Morris  t.  EasUng,  79 
Tex.  141,  15  S.  W.  226,  11  I*  R.  A.  398,  ac- 
cording to  which  decisions  it  would  seem 
that  the  statute  last  quoted,  of  itself,  made 
the  arrest,  under  the  circumstances  related, 
lawful.  The  statement  of  facts  also  shows 
that  an  ordinance  of  the  city  of  Ft.  Worth 
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was  Introduced  In  evidence,  which  also  aa- 
thorlzed  the  arrest  without  a  warrant. 

But  aside  from  that  question  the  evidence 
shows  conclusively  that  the  arrest  and  prose- 
cution were  solely  upon  the  volition  of  the 
policeman  and  other  puhllc  officers,  and  not 
upon  request  or  direction  of  any  of  the  de- 
fendants. Defendant  Wandry,  as  it  was  his 
legal  right  and  duty  to  do,  reported  the  theft 
to  the  policeman  and  pointed  out  to  him  Mrs. 
Meyer  as  the  guilty  person.  He  did  nothing 
more  than  that  Even  if  he  had  requested 
the  arrest,  it  could  not  be  presumed  that  he 
thereby  intended  an  unlawful  arrest.  There 
was  no  evidence  whatever  that  the  act  of 
Baker  in  pursuing  and  stopping  Mrs.  Meyer 
in  her  flight,  and  detaining  her  until  the 
arrival  of  the  officer,  who  then  took  her  in 
custody,  was  in  any  manner  authorized,  In- 
fs^gated,  or  directed  by  any  of  the  defendants, 
but  was  by  reason  alone  of  the  order  of  the 
officer  so  to  do,  and  therefore  they  are  not 
responsible  therefor.  And  neither  he  nor  the 
officer  was  made  a  party  defendant  in  the 
suit  Hence,  even  tihough  It  should  be  said 
that  in  arresting  Mrs.  Meyer  the  officer  did 
not  follow  the  preliminary  legal  steps  neces- 
sary to  make  the  arrest  strictly  lawful,  the 
evidence  conclusively  shows  that  tM  defend- 
ants are  not  liable  for  any  damages  result- 
ing therefrom,  or  from  the  incarceration 
which  followed  the  arrest 

Following  paragraphs  1  and  2  of  the 
charge,  other  Instructions  were  given  in  the 
form  of  special  issues,  which  the  Jury  were 
told  to  answer  in  the  event,  and  in  the  event 
only,  they  should  find  that  Mrs.  Meyer  did  not 
steal  the  locket  Upon  those  Issues  the  jury 
made  no  findings.  Several  assignments  are 
addressed  to  those  instructions,  but  all  of 
them  are  overruled,  since  any  errors  therein, 
if  errors  there  be,  were  clearly  tiarmless. 

The  foregoing  conclusions  require  an  af- 
firmance of  the  judgment  without  any  discus- 
sion of  the  further  questions  presented  by 
ai)peUees  that  in  other  respects  the  plaintiffs 
failed  to  establish  the  essential  elements  of 
the  cause  of  action  asserted. 

Judgment  affirmed. 


GOODSON  V.  HOUSTON  &  T.  C.  R.  CO. 

(Na  613.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Oct  26,  1916.) 

1.  TbiaI/  «=>362  —  Vkbdiot  —  Corkection  bt 

JUBY  AFTEB  DISOHABGE. 

After  a  jury  wag  discharged,  its  verdict 
could  not  be  reformed  by  changing  the  answer 
to  a  special  issue  from  "no"  to  "^es,"  although 
the  jury  appeared  in  open  court  in  a  body  and 
asked  the  court  in  writmg  to  make  such  change. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  8C5-868 ;   Dec.  Dig.  <g=>362.] 

2.  Masteb  and  Sebvant  <S=5297(2)— Veedict 
—Inconsistency  in  Findinqs. 

That  a  jury,  by  finding  on  a  special  issue 
that  plaintiff's  injury  was  not  directly  caused 


by  the  fall  which  was  claimed  due  to  defendant's 
negligence,  made  th»r  verdict  one  for  the  de- 
fendant, did  not  make  it  conflicting  and  incon- 
sistent, because  thereafter  in  the  same  verdict 
there  was  a  finding  as  to  the  amount  of  damages 
suffered. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  1196;  Dec.  Dig.  <&=> 
297(2).] 

3.  Appeal  and  Ebbob  <S=»501(4)  —  Becobd  — 
Showing  Application  tob  Sttbuisbion  or 
Special  Issuks. 

Where  the  record  does  not  disclose  that  as- 
signments of  error  for  refusing  to  give  special 
charges  requested  are  supported  by  bills  of  ex- 
ceptions showing  proper  and  timely  application 
to  the  court  for  such  submission,  the  assign- 
ments are  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2304;  Dec.  Dig.  «=»501(4).] 

4.  Appeal  and  Ebbob  iS=>501  (4)— Necessity 
of  Objections  in  Cocbt  Below- Inotbuc- 

TIONa 

Where  the  record  does  not  disclose  that  the 
trial  court's  charge  complained  of  was  objected 
to  and  exception  taken  as  required  by  statute, 
alleged  errors  in  the  charge  are  not  reviewable. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2304;   Dec.  Dig.  <3=501(4).] 

6.  Appeal  and  Ebbob  €531170(11)— Revbb- 
BAii— Pbejudics  to  Appellant's  Substan- 
tial Rights. 
Judgment  for  defendant  in  an  action  for  in- 
juries  caused  by  a  negligently  constructed  scaf- 
fold was  not  reversible  for  refusal  by  the  trial 
court  to  grant  a  new  trial  because  judgment  for 
defendant  was  contrary  to  the  law  and  evidence, 
where  the  evidence,  although  disputed,  was  so 
meager  upon  whether  plaintifTs  fall  from  the 
scaffold  caused  bis  injuries  as  to  justify  an  in- 
structed verdict  for  defendant  in  view  of  rule 
62a  (149  S.  W.  x),  forbidding  reversal  for  er- 
rors not  prejudicial  to  appellant's  substantial 
rights. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g§  4066,  4644;  Dec.  Dig.  «=» 
1170(11).] 

Appeal  from  District  Court,  Burleson 
County;   Ed.  B.  Sinks,  Judge. 

Action  by  Chailes  A.  Ooodson  against  the 
Houston  &  Texsus  Central  Railroad  uom- 
pany.  From  a  Judgment  fior  defendant, 
plaintiff  appeals.    Affirmed. 

W.  M.  HUllard,  of  Caldwell,  for  appel- 
lant Baker,  Botts,  Parker  &  Garwood,  of 
Houston,  B.  S.  Bowers,  of  Caldwell,  and 
Stribling  &  Stribllng,  of  Waoo^  for  appellee. 

HABPEB,  O.  J.  Appellant  sued  the  appel- 
lee in  the  district  court  of  Burleson  coun- 
ty to  recover  damages  on  account  of  persoiial 
injuries  alleged  to  have  been  received  by  him 
Willie  in  the  employ  of  appellee  as  a  member 
of  a  bridge  gang  in  repairing  a  bridge  on 
its  main  line  near  Mexla,  Tex.;  the  injuries 
complained  of  being  double  beniia,  alleged 
to  have  been  sustained  by  reason  of  falling 
from  a  scaffold  constructed  under  the  bridge 
by  his  fellow  workmen,  and  from  which  lie 
fell  by  reason  of  the  unsafe  condition  of  the 
scaffold,  made  so  through  the  negligence  of 
bis  fellow  workmen,  whose  duty  it  was  to 
construct  the  scaffold  in  a  proper  manner. 
The  scaffold  consisted  of  a  long  plank  resting 
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on  crosspiecea  of  timber  suspended  from  the 
bridge  beams  by  ropes ;  and  tbe  unsafe  con- 
dition of  tbe  scaffold  was  caused  by  bis  fel- 
low workmen  pla<dng  tbe  plank  on  tbe  cross- 
beams In  such  a  manner  that,  when  he  got 
on  the  scaffold  and  walked  toward  one  end  of 
It,  the  bending  of  the  plank  from  his  weight 
caused  It  to  slip  off  at  one  end  and  throw 
him  to  the  ground,  which  caused  double 
hernia. 

The  appellee,  aside  from  general  and  spe- 
cial exceptions  and  a  general  denial  of  neg- 
ligence. Interposed  pleas  of  contributory  neg- 
ligence and  assumed  risk.  Tbe  case  was  sub- 
mitted to  the  Jury  ui)on  special  Issues  by  the 
following  charge  of  tbe  court,  which  Issues 
were  answered  as  indicated  by  tbe  answer 
set  opposite  each  special  issue.  The  court, 
upon  the  findings  of  the  Jury,  rendered  Judg- 
ment for  the  defendant. 

"Special  Issue  No.  1:  Did  tbe  plaintiff,  Chas. 
A.  Goodson,  fall  from  b  platform  erected  by  the 
defendant  company  while  working  upon  one  of 
its  bridges?    Ans.  Tes. 

"Special  Issue  No.  2:  If  yoa  answer  Tes'  to 
special  issue  No.  1,  then  did  such  fall  directly 
cause  the  hernia  wnicb  the  plaintiff  had?  Ana, 
No. 

"Special  Issue  No.  8:  Was  the  defendant 
fuil^  of  negUfence  in  tbe  erection  of  the  plat- 
form upon  which  tbe  plaintiff  was  working  at 
the  bridge?    Ana.  Yea. 

"Special  Issue  No.  4:  Was  tbe  platform  upon 
wbieb  tite  plaintiff  was  working  udsafe  for  a 
person  to  work  upon?    Ans.  Tes. 

"Special  Issue  No.  6:  If  to  special  issue  Na 
4  you  answer  'Tes,'  then  wag  the  nnsnfety  of 
the  same  known  to  the  plaintiff?    Ans.  No. 

"Special  Issue  No.  6:  If  you  answer  to  special 
issue  No.  4  that  the  said  platform  was  unsafe, 
then  was  its  unsafe  condition  open  and  obvious 
to  the  plaintiff?    Ans.  Tes. 

"Special  Issue  No.  7 :  Was  the  plaintiff  guilty 
of  contributory  negligence  in  causing  tbe  injury, 
if  any,  to  himself?    Ans.  Tes. 

"Special  Issue  No.  8:  If  yon  And  that  the 
plaintiff  had  been  injured,  and  thereby  suffered 
damages,  then  how  much  damages  has  he  sus- 
tained?   Ans.  1455.00. 

"In  connection  with  special  issue  No.  8  yon 
are  instructed,  as  to  damages,  that  the  same 
should  be  assessed  at  such  sum  of  money  as,  if 
paid  in  hand  at  this  time,  will  fairly  and  just- 
ly compensate  him  for  the  injuries  alleged  by 
him  in  his  petition,  and  which  you  find  from 
the  evidence  he  has  sustained,  if  any;  and  in 
doing  so  you  will  take  into  account  the  mental 
and  physical  pain  suffered  by  him,  and  that 
will  be  suffered  by  him  in  the  future,  on  aqconnt 
thereof,  if  any,  and  the  earnings  lost  by  him  up 
to  this  time  on  account  thereof,  if  any. 

"In  this  connection  you  are  charged  that  if 
you  find  that  the  defendant  baa  been  guilty  of 
nesligpnce,  and  you  further  find  that  the  plain- 
tiff has  been  guilty  of  contributory  negligence, 
then,  as  to  the  damages,  you  will  diminish  tlie 
same  in  proportion  as  to  the  negligence  of  the 
defendant  and  of  the  plaintiff,  if  any." 

[1]  The  next  morning  after  this  verdict 
and  Judgment  was  rendered,  and  after  they 
bad  been  discharged,  the  Jury  appeared  la 
open  court  in  a  body,  and,  by  writing,  ask- 
ed the  court  to  reform  the  verdict,  so  that 
tbe  answer  to  special  Issue  No.  2  would  be 
"Tes,"  and  that  the  answer  to  special  issue 
No.  6  would  be  "No,"  and  counsel  for  appel- 
lant requested  tbe  court  to  swear  them,  both 
of  whl<^  was  tefuaed.    TUm  refusal  1«  orged 


as  error  by  assignments  1  and  2.  This  was 
not  error.  "The  Supreme  Court  of  this  state 
has  adopted  the  broad  rule  that  Jurors  will 
not,  in  civil  cases,  be  permitted  to  attack 
their  verdicts  in  this  way."  Railway  Co. 
V.  RIcketts,  86  Tex.  71,  70  S.  W.  SlBw  ThU 
might  have  been  done  prior  to  their  dis- 
charge from  the  case,  but  not  afterwards. 
Hirsch  V.  Jones  et  al.,  42  S.  W.  604. 

The  third  is  that  the  verdict  does  not  ao- 
thorize  Judgment  for  defendant,  hut  that 
Judgment  should  have  been  for  tbe  plaintiff. 
The  fourth  is  that  the  verdict  is  inconsistent 
and  conflicting,  and  therefore  will  not  sup- 
port Judgment  for  defendant  The  fifth  is 
that  the  court  erred  in  ronderlng  Judgment 
contrary  to  the  intentions  of  the  Jury. 

[2]  It  is  apparent  that  the  Jury  Intended 
to  g^ve  the  plaintiff  a  verdict  for  9455,  but 
the  question  here  is :  Did  they  find  the  nec- 
essary facts  In  bis  favor  upon  wliich  to  pred- 
icate a  Judgment?  To  enable  the  court  to 
find  for  plaintiff  tbe  Jury  mnst,  nnder  the 
law,  have  first  found  I7  their  verdict  tliat 
the  Injuries  complained  of  were  directly  and 
proximately  caused  by  tbe  fall  from  the  al- 
leged unsafe  platform;  this  they  have  not 
done,  but  have  in  fact  found  to  tbe  con- 
trary. Tbe  fact  that  the  Jury  have  found 
the  tacts  to  be  such  that  it  is  a  verdict  for 
Vu  defendant  does  not  make  It  conflicting 
and  moonslstent  because  thereafter,  in  the 
same  verdict,  there  is  a  finding  as  to  the 
amount  of  damages  suffered. 

That  the  Jury  might,  under  a  general 
charge,  find  a  verdict  for  damages  in  favor 
of  a  plaintiff,  without  first  having  found 
the  facts  upon  which  such  verdict  in  his  fa- 
vor could  be  based,  is  the  reason  for  the 
statute  requiring  the  court  to  sabmit  the 
cause  upon  special  issues.  If  requested  to  do 
so  by  <dtfaer  party  to  the  salt,  and  permitting 
htm  to  do  so  upon  his  own  motion. 

Was  the  Judgment  entered  contrary  to  the 
intentions  of  the  Jury?  The  appellant  says 
It  is,  because  the  Jury  in  a  body  came  Into 
court  the  next  day  and  In  writing  so  inform- 
ed the  court  How  did  they  discover  that 
such  was  the  case?  Unquestionably,  by 
having  received  evidence,  or  argument,  or 
both,  after  leaving  the  Jury  box;  so  to  now 
hold  that  because  the  Jurymen  by  next  morn- 
ing, by  some  means  unknown  to  the  court, 
concluded  that  tbe  verdict  as  rendered  im- 
mediately after  tbe  case  was  submitted  was 
not  an  exact  expression  of  their  intention 
would  In  effect  be  to  license  attorneys  to 
practice  upon  Jurymen  outside  of  court  and, 
if  that  should  be,  few  causes  would  be  set- 
tled by  one  trial. 

[S,  4]  The  sixth,  seventh,  nbith,  and  tenth 
urge  that  the  court  erred  in  refusing  to  give 
special  diarges  requested  by  appellant,  and 
erred  In  certain  particulars  in  its  main 
charge,  and  must  be  overruled  for  the  reason 
that  the  record  does  not  disclose  that  the  as- 
signments are  supported  by  bills  of  excep- 
tions showing  proper  and  timely  application 
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to  the  court  for  rabmissloii  of  the  special 
iBsnei  (Moore  v.  Pierson,  100  Tex.  113,  94 
S.  W.  1132),  nor  show  that  the  portion  of  the 
court's  diarge  complained  of  was  objected  to 
and  exception  taken  as  required  by  statute 
(Waterman  L.  Co.  y.  Phelps,  176  S.  W.  742). 

[5]  The  eighth  Is: 

"The  court  erred  In  refusine  to  grant  plain- 
tiff a  new  trial,  for  the  reason  that  the  verdict 
and  judgment  is  contrary  to  the  law  and  the 
evidence  in  this:  The  undisputed  evidence 
shows  that  said  platform  was  negligently  con- 
structed  by  the  defendant;  second,  that  this 
was  unknown  to  the  plaintiif-  third,  that  as  a 
result  of  said  negligence  of  the  said  defendant 
said  platform  fell  with  the  plaintiff,  and  that 
he  was  injured  thereby." 

This  assignment  must  be  overruled  be- 
cause, if  we  concede  that  the  Tindlsputed 
evidence  shows  a  negligently  constructed 
platform,  that  the  defect  was  unknown  to 
appellant,  and  that  it  fell  with  him,  we  are 
nevertheless  of  the  opinion  that  the  evi- 
dence Is  so  meager  upon  the  latter,  that 
plalntUTs  Injuries  were  caused  by  the  fall, 
as  to  justify  an  instructed  verdict  for  the 
defendant    Rule  e2a  (149  S.  W.  x). 

For  the  reasons  given,  the  assignments  are 
overruled,  and  cause  affirmed. 


CZ^ARE  T.  STATE.    (No.  8401.) 

.((Tonrt  of  CttvU  Appeals  of  Texas.    Ft  Worth. 

June  17, 1916.    Rehearing  Dmied 

Oct  21,  1916.) 

1.  Appeai.  AI7D  Bbbok  $=>1036(2)— Habicuqss 

EjBROB — MiSJOINDEB  OF  PaBTIES. 

Where  the  state  brought  suit  to  recover 
taxes  assessed  for  sdiool  purposes  tor  the  use 
of  a  school  district,  and  the  district  the  proper 
party  and  in  whose  favor  alone  the  judgment 
was  rendered,  came  in  by  trial  amendment,  error, 
if  any,  In  the  joinder  of  the  state  as  plaintiff 
was  harmless. 

[Ed.  Note> — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4070;  Dec.  Dig.  «S91036(2).] 

2.  Appeai.  Awn  EfiBOB  <g=>1041(2)  —  AkeMD- 
MENT  OF  Pleading — Habmxess  Esbok. 

It  was  harmless  error  to  overrule  an  excep- 
tion to  an  amended  petition  because  it  did  not 
specifically  designate  the  pleading  amended  by 
giving  the  date  the  same  was  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4107;  Dec.  Dig.  <g=al041(2).] 

3.  Appeal   and    Ebeob  ©=)9.38(3)— Rkcobd— 
REcrrALs  OF  Pact— Presumption. 

Where  the  bill  of  exceptions  on  appeal  from 
«  judgment  for  the  amount  assessed  for  school 
purposes  did  not  contain  any  statement  that  as 
a  matter  of  fact  there  had  been  no  proof  that  a 
petition  for  the  Incorporation  of  the  district 
had  been  signed  as  required  by  statute,  or  that 
there  was  no  proof  of  an  order  of  the  commis- 
sioners' court  of  a  county  for  an  election  to 
determine  incorporation  as  urged  by  the  ob- 
jection, the  presumption  was  to  the  contrary. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3799,  3801,  8802;  Dec. 
Dig.  «=»038(S).]      "  •  '  >      '=^ 

^  SoBooi/8  AND  School  Dibtbicts  «p327  — 
Ihcobpokation— PBoor. 
Tbe  order  of  the  commissioners'  court  of  a 
county  declaring  the  result  of  an  deCdon  to  de- 
termine whether  a  free  school  district  should  be 
incorporated,  was  prima  facie  proof  of  the  fact 
that  it  was  duly  incorporated,  in  the  absence  of 


any  contention  to  the  contrary  by  some  charac- 
ter of  proof  or  pleading,  especially  where  the 
objection  urged  waa  merely  a  collateral  attack 
upon  such  corporation. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  I  45;  Dec  Dig. 
®=327.] 

&.  Appeal  and  Ebbob  «s»69(K4)  —  Assion- 
MENTS  of  Ebbob— Admission  of  Evidence- 
Bill  of  Exceptions. 
Where  the  bill  of  exceptlcMiB  did  not  show 
whether  an  order  admitted  in  evidence  was  in 
fact  such  as  the  bill  recited,  and  there  was  no 
citation  to  the  statement  of  facts  which  could 
be  identified  as  that  referred  to  in  the  bill,  an 
assignment  of  error  in   its   admission   will  be 
overruled,  as  also  assignments  of  error  to  the 
admission  of  a  notice  of  such  election  and  an 
order  levying  a  tax  therefor. 

[Ed.  No£e.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2899;  Dec.  Dig.  «g=»690(4).] 

6.  Appeal  and  Ebbob  *=»736— Assignments 
OF  Ebbob— MuLTiFABiotrsNESS. 

An  assignment  of  error  grouping  all  the 
questions  raised  by  several  assignments  and 
again  urging  error  was  multifarious,  -and  wUl 
not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8028,  3029;  Deo.  EHg.  <S=> 
736.] 

7.  Appeal  and  Ebbob  «=s>748(l)  --  Assign- 
ments OF  ElBBOB — ^BXFEBENCK  TO   STATEMENT 

OF  Facts. 
An  assignment  of  error  not  followed  by  any 
special  reference  to  the  statement  of  facts  veri- 
fying the  contentiou  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2999 ;   Dec.  Dig.  «=>743(1).] 

Appeal  from  District  Oonrt,  Erath  Coun- 
ty; J.  W.  Oxford,  Judge. 

Suit  by  the  State  of  Texas,  for  the  use 
and  benefit  of  the  IilnglevUle  Independent 
School  District,  agahist  Q.  W.  Clark.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
AfQrmed. 

J.  T.  Daniel,  of  Stephenvllle,  for  appel- 
lant Chandler  &  Pannill  and  J.  A  John- 
son, all  of  Stephenvllle,  foe  the  State. 

DUNKLIN,  J.  This  suit  was  institoted 
against  G.  W.  Clark  to  recover  the  sum  of 
124.64,  taxes  which  had  been  assessed  for 
school  purposes,  due  the  LingleviUe  inde- 
pendent school  district,  situated  in  Erath 
county,  and  from  a  Judgment  tn  favor  of 
tbe  school  district  against  the  defendant  for 
the  amount  sued  for  he  has  appealed. 

The  suit  was  first  instituted  by  the  state 
of  Texas  for  the  use  of  the  school  district, 
and  several  assignments  of  error  are  pre- 
sented to  the  order  of  die  court  overruling 
a  general  demurrer  and  special  exceptions  to 
the  petition,  upim  the  ground  that,  as  the 
school  district  was  a  duly  incorporated  body 
and  authorized  by  statute  to  sue  and  be  sued 
in  its  own  name,  the  suit  could  not  be  main- 
tained in  the  name  of  the  state,  for  the  use 
of  the  district  It  appears  that  after  the 
exceptions  were  filed,  and  before  they  were 
presented  to  the  trial  court,  the  plaintUf 
filed  a  trial  amendment  in  which  the  school 
district  made  Iself  a  party  plaintlfr,  adoi>b> 
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ins  the  ideadlng*  already  filed  In  Ito  bebaU, 
and  In  Its  own  naaie  sougbt  a  recovery. 

[1]  Bren  tboagh  it  sbonld  be  said  that  the 
state  could  not  maintain  the  suit  for  the  use 
and  benefit  of  the  school  district,  the  proper 
party  came  in  by  the  trial  amendment,  and 
in  whose  favor  alone  the  Judgment  was  ren- 
dered, and  even  though  it  should  be  said 
that  the  joinder  of  the  state  as  plaintiff  with 
the  school  district  was  an  improper  Joinder, 
the  error,  If  any,  in  the  ruling  was  bartuless 
to  the  defendant,  and  presented  no  revers- 
ible error.  Western  National  Bank  v.  T.  C. 
U.,  176  S.  W.  1194,  and  authorities  tliereln 
dted;  S.  A.  S.  By.  Co.  v.  Hehn,  84  Tex.  147. 
.Accordingly  all  of  the  assignments  of  error 
noticed  above  are  overruled. 

[2]  It  was  also  harmless  error  to  overrule 
an  exception  to  the  amended  petition  be- 
cause it  did  not  spedflcally  designate  the 
pleading  amended  by  giving  the  date  the 
same  was  filed. 

The  defendant  aUo  presented  several  oth- 
er special  exceptions  to  the  plaintUTs  peti- 
tion for  lack  of  certain  allegations,  such  as 
the  purpose  for  which  the  taxes  were  assess- 
ed, the  heading  of  the  special  election  au- 
thorizing such  tax,  the  appointment  of  a 
board  of  equalizatiOB  to  eaaallM  the  taxes 
■o  assessed,  etc.,  and  assignments  of  error 
have  been  presented  to  the  action  of  the 
court  in  overruling  those  exceptions.  As  all 
of  those  SKpposed  defidendes  of  allegation 
were  aivpUed  in  the  trial  amendmeBt  filed 
by  plalntur,  there  is  no  nwrlt  in.  those  as- 
signments. 

It,  4]  Plalptur  IntrodQoed  Is  evldeocA  an 
order  of  the  county  judffe  of  Bliath  ooonty 
declaring  the  result  of  an  .election,  held  for 
the  purpose  of  determining  whether  or  not 
the  free  school  district  should  be  Incorpo- 
rated; the  result  so  declared  being  in  favor 
of  such  Incorporation.  Xhe  defendant  ob- 
jected to  the  admissioa  of  that  testtmony 
upon  the  ground  that  there  was  no  proof  of 
a  petition  for  such  an  election  signed  by  20 
tax-paying  voters  as  prescribed  by  statute, 
and  upon  the  further  ground  that  there  was 
no  proof  of  any  order  by  the  commissioners' 
court  of  Erath  county  for  such  an  electl<»i. 
The  bill  of  exceptl<»  does  not  contain  any 
statement  that  the  grounds  of  objection 
were  in  ftict  true;  In  other  words,  that  as  a 
matter  of  fact  there  had  been  no  proof  upon 
the  points  In  questlou,  as  urged  by  the  ob- 
jection, and,  in  the  absence  of  some  such 
statement,  the  presumption  will  be  to  the 
contrary.  Terrell  v.  McCown,  91  Tex.  231, 
43  S.  W.  2;  C,  B.  I.  *  6.  By.  Co.  v.  Thomp- 
son, 68  T«X.  Civ.  App.  134,  124  S.  W.  144. 
This  of  itself  wojild  be  sufficient  ground  for 
overruling  the  assignment  now  under  dis- 
cusdoD.  .Furthermore,  we  are  of  the  opin- 
ion that,  in  all  events,  the  order  of  the  court 
d«ylaiing  the  result  of  the  election  was  suf- 
ficient proof  prima  ^de  of  the  fact  that 


the  school  district  was  dnly  Incorporated  ' 
under  tha  statute,  in  the  absence  of  any  con- 
tention to  the  contrary  by  some  character 
of  proof  or  pleading,  especially  as  the 
objection  urged  was  merely  a  collateral  at- 
tack upon  such  corporation.  City  of  El 
Paso  V.  Buckman,  92  Tex.  86,  46  S.  W.  25. 
And  this  conclusion  Is  a  sufficient  answer  to 
several  other  assignments  In  which  com- 
plaint is  made  of  the  admission  In  evidence 
of  a  written  notice  of  an  election  for  such 
incorporation;  of  the  testimony  of  the  wit- 
ness Frank  Grisham  that  the  school  trus- 
tees did  organise;  at  a  book  kept  by  the 
board  of  trustees;  and  an  order  for  an  elec- 
tion to  vote  upon  the  Issuance  of  bonds  for 
the  school  district. 

[6]  By  another  assignment  of  error  it  Is 
Insisted  that  the  court  erred  in  admitting  in 
evidence  an  order  for  an  election  to  vote  up- 
on the  Issuance  of  bonds  in  the  school  dis- 
trict, the  ground  alleged  in  the  bill  of  ex- 
ception being: 

"Because  said  order  autfaorlied  an  election  to 
determine  whether  a  tax  of  a  higher  rate  than 
60  cents  on  the  $100  worth  of  property  in  said 
district  shall  be  levied  on  all  taxable  property 
in  said  district,  and  because  ssid  order  is  not 
authorised  by  law." 

Whether  or  not  the  order  so  Introduced 
was  in  fact  such  as  recited  in  the  bill  of 
exception  does  not  appear  in  the  bill  Itself, 
and  we  are  dted  to  bo  page  in  the  state- 
ment of  faets  where  the  order  could  be  Iden- 
Xlfled  as  the  one  referred  to  in  the  blU.  Ac- 
cordingly the  assignment  of  error  is  over- 
ruled, even  though  it  could  be  said  to  be 
otherwise  meritorious,  a  fact  which  we  are 
not  called  upon  to  determine;  and  for  like 
reasons  the  further  assignments  of  error  to 
the  admission  in  evidence  of  a  notice  of 
such  election  and  the  order  of  the  school  dis- 
trict levying  the  tax  for  sudi  election  are 
overruled. 

[I]  By  the  twentieth  assignment  all  of  the 
qaestiona  raised  by  the  preceding  assign- 
ments are  grouped  and  again  urged,  and 
whidi,  of  course,  render  the  assignment  mul- 
tifarious, and  hence  It  cannot  be  considered. 

£7]  By  another  assignment  It  Is  ioslsted 
that  there  was  no  proper  equalization  of 
taxes,  but  the  assignment  is  not  followed 
by  any  special  reference  to  the  statement  of 
facts  to  verify  that  contention,  and  there- 
fore the  assignment  cannot  be  considered. 

Judgme;at  is  affirmed. 


HILL  V.  STAATS.    (Ko.  8416.) 

(Court  of  Civil  Appeals  of  Tbzbs.    Vt.  Worth. 
Oct  21,  1916.) 

Mastbb  asd   Sbsvaut  ^»302(6>— {Toit  ov 

SbbVARX— SCOPB   at   EiMFLOTMENT. 

Where  a  chauffeuif  disobeyed  his  master's 
instructions  in  leaving  circus  show  grounds,  al- 
though the  master  bad  enjoined  him  not  to  leave 
the  grounds  while  the  master's  wife  and  children 
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-were  attending  tbe  drcos,  and  an  accident 
occurred  while  the  chauffeur  was  apparently  re- 
turning to  the  grounds,  the  chauffeur  was  not, 
at  the  time  of  the  injury  to  plaintiff,  acting  with- 
in the  scope  of  his  employment,  on  the  ground 
that  when  the  accident  occurred  he  was  at  least 
resuming  the  service  of  the  master. 

[Ed.  Note.— For  other  mses,  see  Master  and 
Servant,  Cent.  Dig.  i  1220;  Dec.  Dig.  «=» 
302(6).] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Ben  M.  Terrell,  Judge. 

On  motion  for  rehearing.  Motion  over- 
ruled. 

For  former  opinion,  see  187  S.  W.  1089. 

J.  W.  SUtt,  of  Ft.  Wortli,  for  appeUant 
Capps,  Cantey,  Banger  &  Short,  of  Ft  Worth, 
for  appellee. 

BUCK,  J.  AppeUant  has  filed  an  able 
argument  in  snpport  of  his  motion,  and  he 
stresses  the  point  that  though  the  chauffeur 
had  disobeyed  his  master's  instructions  in 
leaving  the  show  grounds,  yet,  since  the  mas- 
ter had  enjoined  him  not  to  leave  the  car 
during  the  time  the  master's  wife  and  chil- 
dren were  attending  the  circus,  but  to  re- 
main in  charge  of  the  car,  and  since  the  ac- 
cident occurred  while  the  chauffeur  was  ap- 
parently returning  to  the  place  where  he  had 
been  ordered  to  remain,  it  should  be  held 
that  in  so  returning  the  chauffeur  was  at 
least  resuming  the  service  of  his  ouster,  and 
that,  therefore,  the  chauffeur  was,  at  the 
time  of  the  Injury  to  plaintiff,  acting  within 
the  scope  of  his  employment. 

We  appreciate  the  force  of  the  contention 
made,  and  It  presents  a  question  fraught 
with  some  difficulty,  nor  were  we  obllTious 
thereto  at  the  time  of  the  original  considera- 
tion. There  Is  considerable  contrariety  of 
holding  upon  the  question  of  what  consti- 
tutes the  "scope  of  the  servant's  employ- 
ment." As  is  said  in  the  recent  work  of 
"Berry  on  Lew  of  Automobiles,"  |  613,  p.  688: 

"The  phrase  'in  the  course,  or  scope,  of  his 
employment,  or  authority,'  when  used  relative 
to  the  acts  of  a  servant,  means  while  engaged 
in  the  service  of  his  master,  or  while  about  his 
master's  business.  It  is  not  synonymous  with 
'during  the  period  covered  by  his  employment' 
It  does  not  follow  that  because  one  who  has  been 
guilty  of  negligence  was  at  the  time  acting  un- 
der an  employment  by  another,  that  he  was 
acting  within  the  scope  of  such  employment  It 
must  appear  that  the  acts  complained  of  were 
done  by  him  while  performing  the  duties  pei^ 
taining  to  that  employment.  But  the  mere  fact 
that  the  servant,  acting  for  the  master,  deviates 
from  his  instructions,  does  not  talie  the  act  out 
of  the  scope  of  his  employment  The  test  is 
whether  the  act  done  was  in  the  prosecution  of 
the  business  in  which  the  servant  was  employ- 
ed to  assist.  He  may  be  acting  within  the  scope 
.  of  his  employment,  although  disobeying  the  ex- 
press  commands  of  the  master  at  the  time.  The 
question  of  the  ignorance  or  consent  of  the  mas- 
ter has  no  bearing  upon  his  liability." 

In  the  recent  case  of  Eakln,  Adm'r,  t.  An- 
derson, 169  Ky.  1,  183  S.  W.  217,  the  chauf- 
feur was  directed  to  take  the  car  from  the 
garage  at  a  stated  time  and  call  at  a  certain 


house,  but,  starting  an  hoar  earlier,  he  went 
on  an  errand  of  his  own  a  distance  further 
than  that  between  the  garajce  and  the  house 
to  which  he  had  been  directed  to  go.  He  then 
started  from  the  place  of  his  personal  errand 
towards  the  house  where  his  master  had  told 
him  to  go,  and  by  a  different  route  than  that 
by  which  he  had  cmne,  and  on  this  trip  the 
accident  occurred.  The  master  was  held  not 
liable.  In  this  case  the  court  held  that  It 
was  not  so  much  a  question  as  to  whether 
there  had  been  merely  a  deviation  from,  or 
an  abandonment  of,  the  master's  business, 
but  the  facts  showed  rather  that  at  the  time 
of  the  accident  the  chauffeur  had  not  begun 
his  master's  business.  Yet  the  evidence  did. 
show  that  he  was  on  his  way  to  perform  the 
errand  directed. 

In  Flelschner  T.  Durgln,  207  Mass.  43S, 
93  N.  B.  801,  83  U  R.  A.  (N.  S.)  79,  20  Ann. 
Cas.  1291,  the  owner  instructed  the  chauffeur 
to  take  his  car  to  the  garage,  less  than  a 
mile  away,  but  the  chauffeur,  without  the 
owner's  knowledge  or  consent,  drove  the  car 
on  an  errand  of  his  own.  several  miles  dis- 
tant, and  just  after  turning  back  towards 
the  garage  the  accident  occurred.  The  owner 
was  held  not  liable.  To  the  same  ^ect  are 
Sdioenberr  t.  HartSeld,  172  App.  Dlv.  294, 
158  N.  T.  Snpp.  888  (1916);  1  Shearman  & 
Redfleld,  Neg.  (6th  Ed.)  i  148;  Douglass  ▼. 
Hewson,  142  App.  Diy.  166,  127  N.  Y.  Supp. 
220;  Steffen  v.  IfcNanghton,  142  Wis.  48 
(1910) ;  McCarthy  ▼.  Hmmins,  178  Mass.  378. 
S9  N.  B.  1088,  86  Am.  St  R^.  490;  Eiggins 
V.  W.  D.  Telegraph  Co.,  166  N.  Y.  76,  79,  60 
N.  E.  600,  66  Am.  St  Rep.  637. 

'While,  as  before  suggested,  other  cases 
mljrht  be  dted  sustaining  appellant's  conten- 
tion, yet  In  the  face  of  the  conflict  <^  author- 
ities, we  conclude  that  the  more  reasonable 
and  Just  rule  has  been  followed  by  the  courts 
whose  decisions  we  have  dted.  Hence  ap- 
pellant's motion  for  rehearing  is  oyermled. 


BSEMB  T.  NATIONAL  LIQUOR  CO.  et  aL 

(No.  6786.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Oct  11,  1016.) 

Appeai.  aku  Ebbob  «s3  101(1}— Decisions  Rk- 
vikwablb— flkality  01*  dcisbhihation. 
A  judgment  for  certain  plaintiffs  for  spe- 
dfic  amounts,  declaring  alleged  liens  void,  and 
by  agreement  ol  the  parties  appointing  a  receiv- 
er to  take  possession  of  defendant's  property, 
and  keep  it,  subject  to  the  order  of  the  court 
until  sold  under  execution  or  by  the  receiver, 
was  a  final  and  appealable  judgmeiit  determining 
all  the  rights  of  the  parties;  the  payment  m 
the  proceeds  into  court  and  distribution  of  same 
in  accordance  with  the  judgment  being  a  min- 
isterial and  not  a  judidal  matter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  681-fl88;  Dec.  Dig.  <8=» 
101(1).] 

Appeal  from  District  Court  McLennan 
County;  B.  J.  Clark,  Judge. 
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Suit  by  the  National  liquor  Comi>any 
and  otbers  against  Anderson  &  Baggett. 
From  a  Judgment  for  plaintiffs  for  specific 
amounts,  but  declaring  certain  alleged  liens 
▼old,  W.  P.  Beeue  appeals.  Motion  to  dis- 
miss the  appeal  overruled.  , 

Boggess  Sc  Naman  and  Nathan  Patten,  all 
•of  Waco,  for  the  motion. 

JENKINS,  J.  This  suit  Involved  the  issues 
-as  to  the  indebtedness  of  Anderson  &  Baggett 
to  the  other  parties  to  this  suit,  and  the 
vaUdlty  of  certain  alleged  Uens  in  favor  of 
some  of  said  parties.  Upon  the  trial  of  the 
case  upon  its  merits,  the  court  declared  th^ 
alleged  liens  to  be  void,  entered  Judgment  In 
favor  of  said  parties  for  spedflc  amounts, 
for  which  they  may  have  execution,  and  by 
agreement  of  all  parties,  appointed  a  receiver 
to  take  charge  of  certain  property  of  Ander- 
son &  Baggett,  novr  in  possession  of  one  of 
the  parties  to  the  suit,  "and  hold  the  same 
-subject  to  further  orders  of  this  court." 

Appellant,  who  Is  claiming  a  mortgage 
lien  on  said  property,  has  appealed  from  the 
Judgment  of  the  court  Appellees  move  to 
dismiss  the  appeal  upon  the  ground  that  the 
Judgment  is  not  flnaL 

It  seems  that  the  purpose  of  appointing  a 
receiver  was  that  he  might  take  possession  of 
AHA  preserve  the  goods  until  the  same  could 
be  sold  under  execution,  or  by  said  receiver, 
in  which  event  It  follows  firom  the  Judg- 
ment entered,  unless  the  same  be  set  aside, 
-the  proceeds  wonld  be  paid  into  the  registry 
.of  the  oonrt  and  distributed  In  accordance 
^irith  said  Judgment. 

We  think  this  la  a  final  Judgment  All  of 
the  tights  of  the  parties  were  determined, 
and  what  remains  to  be  done  ia  ministerial 
-and  not  Judicial  In  Its  character.  Merle  v. 
Andrews,  4  Tex.  20S-211;  Gannon  v.  Hemp- 
'hlll,  7  Tex.  184;  Shannon  t.  4^aylor,  16  Tex. 
418;  Patrick  ▼.  Glbbs,  17  Tex.  279;  Bedus  ▼. 
Burnett,  SB  Tex.  57&-0S1;  White  v.  Mitchell, 
<«0  Tex.  165;  Hartzell  v.  Jones,  2  Posey, 
Unrep.  Cas.  S63;  McFarland  v.  Hall,  17  Tex. 
•690. 

Motion  overruled. 


HUGHES  T.  TUKNER.    (No.  6708.) 
.(Conrt  of  CivQ  Appeals  of  Texas.    San  Antonio. 

Oct  26,  1916.) 
1.  "Vxim  «=329-CoitTSA.oi— PI.ACK  or  Peb- 

rOBMAROE. 

Where  plaintifF,  reaidine  in  H.  county,  sold 
-to  defendants,  residents  of  uie  same  county,  but 
whose  partnersbiv  conducted  business  In  another 
-county,  cotton  to  be  delivered  at  their  place 
of  business,  and  tendered  it  at  the  time  fixed  for 
delivery,  and  the  firm  refused  to  accept  it,  so 
that  plaintiff  was  compelled  to  sell  it  at  a  loss, 
his  action  for  damages  should  be  brought  in  H. 
.county,  and  not  in  the  county  where  defendant's 
Inislncss  was  conducted,  since  the  confirmation 
-ef  the  sale  and  purchase  requiring  deUvery  in 
.SDch  other  county  added  nothing  to  the  contract 


and    did    net  make   the   contract   perfonnabla 
there. 

[Ed.  Note. — For  other  cases,  see  Venue,  CSent 
Dig.  I  43 ;   Dec.  Dig.  <»=»29.] 

2.  Affeai,  and  Ebbob  €=9ll7S(2)— BktebsaIi 

— PLKA    of   PBIVrLEGB. 

Wbet^e  plaintiff  sued  three  partners,  all  resi- 
dents of  the  same  county,  for  damages  for  fail- 
ure to  accept  cotton  tendered  as  per  a  confirma- 
tion of  sale  and '  purchase,  and  where  onl^  one 
of  the  defendants  appealed  from  the  denial  of 
bis  privilege  to  be  sued  in  the  county  of  his 
residence,  and  the  judgment  was  reversed  and 
dismissed  as  to  him,  it  would  not  be  disturbed 
as  against  the  other  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4668,  4666;  Dec.  Dig.  «;» 

Appeal  from  San  Patricio  County  Court; 
M.  A.  Chllders,  Judge. 

Action  by  Clint  V.  Turner  against  Ralph 
Hughes,  W.  D.  Maples,  and  another.  Judg- 
ment for  plaintiff  against  all  the  defendants, 
and  defendant  Hughes  appeals.  Reversed  as 
to  appellant  Hughes,  and  the  case  as  to  him 
dismissed. 

D.  E.  Decker  and  M.  M.  Kankins,  both  of 
Quanah,  and  M.  C.  Nelson,  of  Sinton,  for 
appellant  B.  D.  Tarltbn,  Jr.,  and  H.  8. 
Bonham,  both  of  BeevlUe,  for  appellee. 

MOURSUND,  J.  [1, 2]  Clint  V.  Turner 
sued  Ralph  Hughes,  W.  D.  Maples,  and  R.  V. 
Arnold,  all  residents  of  Hardeman  county, 
alleging  that  they  were  partners  under  the 
firm  name  of  Hughes  &  Co.,  engaged  In  the 
business  of  cotton  brokers,  which  business 
they  had  conducted  in  the  town  of  Sinton, 
and  had  bought  from  plaintiff  60  bales  of 
cotton  to  be  delivered  at  Sinton,  Tex.,  on  or 
about  August  4,  1914,  at  the  price  of  12.75 
cents  per  pound,  basis  middling;  that  plain- 
tiff tendered  said  cotton  on  August  4th,  and 
Hughes  &  Co.  refused  to  accept  the  same; 
that  on  said  date  cotton  was  worth  only 
0%  cents  per  pound,  basis  middling ;  that  be 
was  compelled  to  sell  at  that  price  and  lost 

?75a 

Arnold  failed  to  answer.  Maples  filed  a 
plea  of  privilege,  and  answered  generally. 
Hughes  filed  a  plea  of  privilege  to  be  sued 
In  Hardeman  county,  and  subject  to  said  plea 
answered  generally,  especlaUy  denying,  un- 
der oath,  the  partnership  alleged  and  that 
Arnold  and  Maples  were  his  agents. 

A  verdict  upon  special  Issues  was  return- 
ed, and  Judgment  entered  thereon  In  favor 
of  plaintiff  against  all' the  defendants  for 
$757.77,  with  Interest  Only  Hughes  ap- 
pealed. 

We  conclude  that  under  the  undisputed 
facts  the  appellant's  plea  of  privilege  should 
have  been  sustained,  and  that  the  court 
erred  In  submitting  Issues  relating  thereto 
to  the  jury,  and,  upon  their  answers  thereto, 
overruling  said  plea.  The  only  contract  In 
writing  was  constituted  by  confirmations  of 
the  sale  and  purchase.  The  confirmation  of 
the   sale   stated   that   Turner   had   sold  to 
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Hngkea  ft  Co.  00  iMlea  of  cotton  f.  o.  b.  Stn- 
ton,  Iwais  mirtrtllng,  at  12.70  cents  per  pound. 
Tbe  oonflrmatlon  of  purchase  added  nothing 
to  tbe  contract,  but  merely  showed  assent  to 
the  terms  stated  In  the  confirmation  of  sale. 
The  obligatton  aHeged  to  have  been  brendied 
bjf  Hnt^es  was  tliat  of  paying  for  tbe  cotton. 
This  obIigatl<m  was  not  i)erCormabIe  at  Sin- 
ton  under  tbe  terms  of  tlie  wrltt«a  contract. 
We  think  this  case  Is  goremed  by  the  follow- 
ing decisions:  Bomar  Cotton  Oil  Co.  t.  Schu- 
bert, 145  S.  W.  1193;  Ogbum-Dalchan  Lum- 
ber Co.  T.  Taylor,  69  Tex.  CIt.  App.  442.  126 
S.  W.  48 ;  Casey  t.  Carr,  148  8.  W.  001 ;  Mc- 
Cammant  r.  Webb,  147  S.  W.  603. 

Am  between  the  iMaintUr,  Tomer,  and  de- 
fendants Maples  and  Arnold,  who  have  not 
appealed,  tlie  judgment  of  tbe  trial  court 
will  not  be  dlsturtied,  but  as  between  plaln- 
ttir  and  appellant  Hughes  it  is  rerersed,  with 
instructions  to  sustain  the  plea  of  privilege 
and  dlsmLn  that  part  of  the  cas&  Ft.  Worth 
Horse  &  Mule  Co.  v.  Smith,  140  S.  W.  200; 
Galreston  J>.  a  Co.  t.  MltdieU.  171  S.  W. 
27a 


COMER  t.  POWEIiL  et  sL     (No.  1042.) 

(Coart  of  Civil  Appeals  of  Texas.     Amarillo. 
Oct  25,  1916.) 

1.  Oamiho  «s>11— Public  Pouct— "Waojkb- 
ino  contbaot," 

An  agreement  by  a  thrasher,  after  looUiig 
ov«r  a  farmer's  wheat  ridu.  tliat  tie  would  give 
the  fanner  4,350  bushels  of  wheat  therefor,  the 
thresher  to  retain  any  excess  thrashed  tnere- 
from  and  to  make  good  to  tbe  farmer  any  defi- 
ciency necessary  to  make  up  the  4,350  bushets, 
was  unenforceable  as'  being  a  "wagering  con- 
tract," v<Md  as  against  public  policy,  and  not  a 
sal*  (quoting  Words  and  Plirases,  First  and 
SecoDO  Series,  Wagering  (Contract). 

[Ed.  Note.— For  other  cases,  see  Oaming, 
Cent  Dig.  U  19-21,  28,  26;  Due.  Dig.  «=» 
11.] 

2.  ExBMPnoHS  «E945— Toou  Ajrn  Apfaba' 
TUB  OF  Tbad»— "Tools  of  TaADX"— "Ap- 

PABATUS   of  TrADX." 

A  thrashing  outfit  is  not  exempt  prop- 
erty as  "tools  of  trade,"  or  "apparatus  of  trade.'' 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent  Dig.  U  60-61;    Dec.  Dig.  «=»46. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Apparatus,  Tools  of 
Trade.] 

8.  Attaceuknt  «=>357— WBoHoroi.  Attach 

KEITT  — DCFXOT    IN    PnOOEBDIHaS  —  UnTBUK 

Gbouhd  in  Affidavit. 
An  attachment  is  wrongfully  issued  if  -bssed 
upon   affidavit   stating.   untrutnfuUy,   that   de- 
fendant is  justly  indebted  to  plaintifl. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  1087,  1809,  1310;  Dec.  Dig.  «=> 
367.] 

4.  Attachkkrt     «=>375(2)  —  Dauaojcs    fob 

Wbongfui.  Attachhent. 
A  writ  of  attachment,  wrongfully  issued  and 
levied  on  property,  entitles  the  owner  thereof 
to  at  least  nominal  damages,  although  the  prop- 
erty be  not  exempt. 

[Ed.  Note. — For  other  cases,  se«  Attachment 
Cent.  Dig.  il  1387,  1398,  1399 ;  Dec.  Dig.  «8=> 
376(2).] 


Appeal  from  Roberts  Ooonty  Coort;  J.  B. 
Kion^,  Jodge. 

Action  by  O.  N.  Fowdl  and  otbeis  against 
C.  R.  Comer.  From  •  jndgmait,  defendant 
appeals.  Reversed,  and  In  part  rendered 
and  In  part  renumded. 

Baker  A  wnUa,  of  Oanadlan,  and  Troy 
Smith,  of  Tyler,  fbr  appellant  Coffee  & 
Holmes,  of  Miami,  and  M.  J.  R.  Jackson,  of 
Amarillo,  for  aivdleea. 

HAU^  J.  App^ee  Powell,  Joined  by  his 
two  sons,  as  ptalntiffs,  soed  appellant  Ciomer, 
alleging  that  on  or  about  September  1,  1915, 
Powell  and  his  sons  were  tbe  owners  of  cer- 
tain wheat  In  ricks  In  the  Add,  which  bad 
been  harvested  from  325  acres  of  land;  that 
they  sold  the  wheat  to  Comer  at  tbe  estimat- 
ed and  agreed  amoont  of  4,360  boBbels,  as 
follows:  That  after  they  had  examined  the 
wheat  together,  Oraner  made  an  otCer  to  par- 
dbase  the  same,  and  to  give  plalntUEs  there- 
for 4,350  bushels  thrashed  and  deUveted  In 
plaintiff's  wagons  on  the  premises.  That  all 
over  and  above  4;BS0  bushels  wbldi  might  be 
thrashed  tram  tbe  wheat  as  It  then  stood  was 
to  belong  to  Comer,  and  If  the  ricks  did 
not  thrash  out  the  4,850  bodtels,  Utea  Comer 
should  make  np  tbe  dlfferoice  to  plaintUfs. 
FlaintUCs  accepted  said  offer  and  Comer 
thrashed  and  delivered  from  said  ricks 
8,893%  bushels,  bat  refused  to  deliver  a  suf- 
ficient amount  to  make  4,350  bushels.  That 
tbe  wheat  was  worth  96  cents  per  bushel, 
and  Jodgnent  was  asked  fbr  the  value  of  tbe 
difference  In  bnsbels  between  3,893%  and 
4,360.  A  writ  of  attachment  was  also  sued 
out  and  levied  npon  a  separator  and  engine, 
belonging  to  defendant  Comer.  Comer  an- 
swered that  the  contract  lacked  considera- 
tion; that  It  was  not  based  on  any  profit  or 
benefit  that  could  have  accrued  to  dtfendant, 
nor  any  loss  or  detriment- to. plaintiff s,  but 
was  based  on  the  meie  chance  of  gain  or 
loss  to  the  defendant,  aeoording  to  the  hap- 
pening of  an  nncertain  future  event,  namely, 
the  amount  of  the  yield  of  tbe  wheat  in 
tbrasliing;  that  It  was  a  wagering  contract, 
in  that  it  was  based  on  the  happening  of  tbe 
uncertain  event  as  to  whether  the  wheat  then 
in  ricks  would  thrash  out  more  or  less  than 
4,350  bushels;  that  there  were  in  reality 
only  3,893%  bushels  which  could  be  thrash- 
ed, and  that  the  contract  was  therefore 
physically  incapable  of  performance;  that 
the  contract  was  void  for  want  of  mutuality; 
that  it  had  been  reduced  to  writing,  and 
contained  a  stipulation  that  appellant  Comer 
should  thrash  appellees'  wheat,  and  should 
receive  therefor  all  above  4,350  bushels ;  that 
the  contract  was  induced  by  fraudulent  rep- 
resentations on  the  part  of  plaintiff,  leading 
defendant  to  believe  that  there  were  more- 
than  4,350  bushels  in  the  field.  Defendant 
reconvened  for  damages  in  the  sum  of  $811, 
being  tbe  value  of  bis  services  in  thrashing 
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the  wheat,  and  sued  also  for  damages  for 
tlie  wrongful  and  malicious  levy  of  the  at- 
tachmeDt  writ  npon  his  thrashing  outfit.  A 
txlal  before  a  Jury  resulted  In  a  verdict  and 
Judgment  against  defendant  Comer  for 
$201.83. 

[1]  The  first  ptopositlan  urged  is  that  the 
contract  as  made,  being  k  wager,  is  void  be- 
cause against  pubUc  policy.  Appellee  Powell 
testified,  in  sobstance:  Tltat  Comer  came 
to  his  farm  about  the  last  day  of  August  to 
secure  his  crop  to  thrash;  that  be  told  Com- 
er he  had  been  talking  to  other  thrasbera, 
bat  had  not  closed  a  deal  with  them.  In 
the  conversation  Comer  asked  htm  what  he 
thought  his  wheat  would  make.  The  wit- 
ness told  him  it.  was  not  as  good  as  some 
other  wheat  in  the  county,  from  the  simple 
fact  that  hall  had  damaged  it  Comer  then 
said,  "Ton  will  make  6,000  or  6,000  bushels," 
to  which  witness  replied  that  he  did  not 
think  so.  Comer  said  he  was  thrashing  at 
Mr.  Enter's,  whose  wheat  was  taming  out 
better  than  everybody  expected,  and  that 
witness'  wheat  would  turn  out  better,  and 
tben  asked  witness  what  he  would  take  for 
bis  wheat  crop,  saying,  "Iiet  me  thrash  it^at 
my  expense  and  turn  it  over."  Witness  W 
plied,  "4,500  bushels."  Comer  then  proposed 
to  ride  down  and  look  at  the  wheat.  That 
they  looked  at  three  ricks  on  the  north  side 
of  a  tumrow  running  through  the  field,  then 
«rossed  over  to  the  south  side  and  looked 
over  the  ricks  there.  Witness  told  Comer 
that  there  were  either  68,  70,  or  72  ricks; 
that  he  did  not  remember  exactly  the  num- 
ber; that  Comer  examined  the  wheat  and 
tested  it,  and  finally  said  he  would  give  wit- 
ness 4,250  bushels  for  the  crop,  which  witness 
refused  to  take.  Then  Comer  said,  "I  will 
give  you  4,300,"  which  witness  also  refused. 
Finally  they  agreed  to  split  the  difference 
and  made  the  amount  4,350  bushels.  After 
examining  the  wheat  further  witness  said: 

"If  we  deal  I  do  not  want  any  quibbling.  We 
make  the  deal  on  68  ricks,  more  or  less,  you 
may  thrash  these  two  fields  and  38  acres  volun- 
teer wheat,  and  I  will  split  with  you  and  take 
4,800  bushels,  whioh  Comer  agreed  to  do."  "Aft- 
er we  went  back  to  the  house  I  told  one  of  my 
boys  the  deal  we  had  made,  as  he  had  an  inter- 
est in  the  crop,  and  the  boy  said.  'And  in  the 
event  there  is  not  4,360  bushels,  what  are  you  to 
do  about  it?*  Comer  said  'I  am  to  make  4,350 
bushels  good';  that  he  would  make  the  short- 
age good." 

While  plaintiff  alleged  that  the  transact 
tlon  was  a  sale^  It  is  clear  from  the  evidence 
that  such  allegation  Is  not  true.  Comer  did 
not  purchase  from  Powell,  nor  did  the  latter 
sell  Comer  any  wheat.  It  was  simiHj^  a  tran^ 
action  based  upon  the  belief  on  the  part  of 
Comer  that  the  rlcka  of  wheat  owned  by 
Powell  contained  oonaiderably  more  than 
4,360  bushels,  and  his  proposition  was  made 
with  no  Intention  whatever  of  becoming  the 
owner  of  any  of  the  4,360  bushels,  but  with 
the  hope  oC  gaining  a  liberal  exoess  over 
that  amoont  The  question  squarely  present- 
ed is,  Is  the  transaction  a  wagering  contract? 


Briefly  stated,  Comer  undertakes  to  tbrasb 
4350  bushels  of  wheat  for  Powell,  gratis, 
and  guarantees  that  said  ricks  contain  that 
amount,  in  consideration  of  which'  he  is  tt> 
have  any  excess  which  the  ricks  may  con- 
tain. On  the  other  hand,  Powell  is  guaran- 
teed 4,360  bushels  of  wheat  thrashed  without 
expense,  but  loses  any  amount  in  excess 
thereof  which  said  ricks  may  possibly  con- 
tain. Referring  to  Words  and  Phrases,  vol. 
8,  p.  7366  et  aeq.,  we  quote  the  following 
definitions  of  the  terms  "Wager"  end  "Wager- 
ing Contract": 

"Bouvier  defines  a  'wager'  as  follows:  Wager, 
a  bet ;  a  contract  by  which  two  persons  or  more 
agree  that  a  certfon  sum  of  money  or  other 
thine  shall  be  paid  or  ddivered  to  one  of  them 
on  the  hsKiening  or  not  hajppenlng  of  an  uncer- 
tain event  (ciUng  authorities).  Tbia  definition 
implies  that  to  every  wa^er  there  must  be  two 
or  more  contracting  parties  having  mutual  or 
reciprocal  rights  in  reqiect  to  the  mon^  or 
other  things  that  are  wagered,  and  usually  call- 
ed stakes  of  the  bet  or  wager,  and  that  each  of 
the  parties  shall  jeopardize  something  and  have 
the  chance  to  make  something,  or  to  recover  the 
stakes  or  thing,  bet,  or  wager  upon  the  deter- 
mining of  the  contingent  or  uncertain  event  in 
his  favor.  Jordan  v.  Kent,  44  How.  Praa  Qi. 
Y.)  206;    Treacy  v.  Chinn,  79  Mo.  App.  648." 

"A  wager  is  defined  as  a  contract  in  which  the 
parties  stipulate  that  they  shall  ^aln  or  lose 
upon  the  happening  of  an  uncertain  event  in 
which  they  nave  no  interest,  except  that  aris- 
ing from  the  possibility  of  such  gain  or  loss. 
Fareira  v.  QabeU,  89  Pa.  89;  Kitchen  v.  Loud- 
enback,  48  OhioSt  177,  26  N.  E.  979,  29  Am. 
St.  Bep.  640." 

"A  bet  or  wager  is  ordinarily,  an  agreement 
between  two  or  more  that  a  sum  of  money  or 
some  valuable  thing  in  contributing  which  all 
agree  to  take  part  shall  become  the  property  of 
one  or  some  of  them  on  the  happening  in  the 
future  of  an  event  at  the  present  uncertain, 
or  upon  the  ascertainment  of  a  fact  in  dispute. 
This  definition,  though  not  exhaustive,  sufficient- 
ly exiireBseB  what  is  meant  by  a  wager.  The 
essential  elements  of  an  ordinary  waging  con- 
tract are:  (1)  An  agreement  by  one  party  to  pay 
another  a  sum  of  money  or  give  something  of 
value  if  a  certain  event  happens;  (2)  a  re- 
ciprocal agreement  by  the  second  party  to  pay 
the  first  a  sum  of  money  or  give  something  of 
value  if  a  contrary  event  happens;  and  (3) 
that  the  event  contemplated  in  the  agreement 
shall  be  something  other  than  the  passing  of  a 
consideration  between  the  parties.  Winward 
V.  Lincohi,  23  B.  I.  476,  61  AtL  106,  112,  64 
L.  B.  A.  160." 

"A  wager  is  something  hazarded  on  the  issue 
of  some  uncertain  event.  Cassard  v.  Hinman, 
14  N.  X.  Super.  Ot  (1  Bosw.)  207,  213." 

"A  wager  is  a  bet  or  stake  laid  upon  the^re- 
sult  of  a  gain  or  upon  ficts  to  be  done,  events 
to  happen,  or  facts  existing  or  to  exist.  Wood- 
cock V.  McQueen,  11  Ind.  14,  16." 

"A  wager  is  a  bet  which  is  a  pledge,  as  of 
money  to  be  paid  to  another  in  a  certain  event, 
the  other  pleogihg  to  pay  a  forf^t  in  the  con- 
trary event  Ballard  v.  Brown,  67  Vt.  686, 
32  Aa.  485." 

We  (luote  the  following  definitions  from 
Words  and  Phrases,  2d  Series,  vol.  4,  p.  1217 
et  seq,: 

"The  essence  of  a  wager  is  that  each  party 
stands  to  win  or  lose  on  the  result,  and  that 
the  gains  depoid  on  the  event.  Thompson  v. 
Williamson,  67  N.  3.  Eq.  212,  68  AtL  602." 

"A  wager  is  a  contract  by  which  two  or  more 
parties  agree  that  a  certain  sum  of  money  or 
other  thing  shall  be  paid  or  delivered  to  one  of 
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them  on  the  happening  of  an  uncertain  event. 
A  wager  is  an  agreement  between  parties  dif- 
fering as  to  an  uncertain  fact  or  forecast  of  a 
future  event  Wright  v.  Stewart  [0.  C]  130 
Fed.  005." 

Tbe  above  defiDltioDS  have  been  framed  by 
tbe  courts  witli  reference  to  tbe  facts  ot  the 
several  cases  in  whlcb  tbey  are  fotind,  and, 
of  course,  none  of  tbem  are  exactly  applica- 
ble here. 

"In  a  great  majority  of  tbe  states  all  wager- 
ing contracts  have  been  expressly  repudiated  by 
the  courts  as  void,  whether  the  parties  have  any 
interest  in  the  event  beyond  what  is  created  by 
the  wager  or  not"  Harvey  T.  MerriU,  160 
Slass.  1,  22  N.  E.  49,  6  li.  R.  ▲.  200,  and  note, 
16  Am.  St  Rep.  169,  0  R.  O.  L.  "Contracts,"  f 
182. 

"The  nniform  tendency  of  the  later  decisions 
is  to  treat  gaming  contracts  and  all  wafers  as 
utterly  void.  We  feel  ourselves  authoiized  to 
conform  our  decisions  to  the  public  policy  and 
to  tbe  sense  of  morality  which  the  modem  deci- 
sions and  the  modem  legislation  on  the  subject 
of  gaming  and  wagers  so  clearly  indicate.  We 
find  that  the  ancient  rule  of  the  common  law 
was  subject  to  certain  exceptions,  and  in  pro- 
portion as  the  courts  have  considered  these 
questions,  these  exceptions  to  the  ancient  rule 
have  been  adjudged  to  be  more  and  more  com- 
prehensive in  their  embrace,  until,  as  has  been 
said,  the  exceptions  to  the  rule  have  talien 
the  place  of  the  rule  itself.  We  think  that  in 
the  true  spirit  and  meaning  of  the  exceptions 
to  the  old  rule,  all  idle  wagen  and  all  gam- 
ing contracts  may  be  properly  held  to  be  void: 
(1)  Because  it  is  contrary  to  sound  public  pol- 
icy that  courts  of  justice  should  be  reouired  to 
enforce  contracts  into  which  there  does  not 
enter  the  element  of  a  good  or  valuable  consid- 
eration, in  the  just  sense  of  these  words.  What 
consideration  is  it  for  the  payment  of  Sl.OOO 
that  one  man  shall  leap  farther  than  another  at 
three  leaps?  If  A.  agrees  with  B.  that  he  will 
pay  him  $1,000  if  a  certain  horse  belongs  to  C, 
but  if  the  horse  belongs  to  B.,  then  B.  shall 
pay  A.  the  like  sum,  where  is  the  consideration 
of  such  a  contract?  There  can  be  no  consider- 
ation but  the  mutual  risk  to  which  each  party 
subjects  himself.  And  can  it  be  said  to  be  sound 
public  policy  to  permit  parties  to  take  such 
risks,  upon  such  trifling  and  frivolous  issues? 
We  thmk  not"  Monroe  v.  Smelly,  25  Tex. 
686,  78  Am.  Dee.  641. 

In  the  Instant  case  Comer  received  no  con- 
sideration whatever  for  his  labor  and  ex* 
pense  in  thrashlns  Powell's  wheat,  and,  fur- 
thermore, this  suit  is  instituted  to  recover 
tbe  price  of  additional  wheat  which  he  haz- 
arded on  the  uncertain  event  We  think  the 
definition  quoted  above  from  Fareira  t.  Ga- 
bell,  restricting  the  character  of  such  a  con- 
tract to  one  in  which  the  parties  have  no 
Interest  in  tbe  event  beyond  the  possibility 
of  gain, or  loss,  is  too  narrow.  The  several 
owners  of  various  horses  entered  for  a  race 
have  an  Interest  not  only  in  the  stakes,  but 
tn  their  respective  horses  and  the  speed  to 
be  developed  by  each.  Onr  Snpreme  Court, 
in  Monroe  t.  Smelly,  supra,  further  said: 

"We  think  that  it  certainly  tends  to  the  det- 
riment of  the  public  that  the  time  of  the  court 
should  be  consumed  in  the  investigation  of  the 
most  idle  or  frivolous  matters  about  which  the 
parties  who  lay  the  wager  have  no  interest,  to 
the  delay  of  causes  of  the  greatest  magnitude, 
perhaps,  and  certainly  to  the  delay  of  the  ordi- 
nary business  transactions  of  Ufe." 


In  the  case  of  Bumey  t.  Blanks,  196  S.  W. 
806,  Key,  Chief  Justice,  held  that  the  sale 
of  138  bales  of  cotton  at  10.81  cents  per 
pound,  paid  at  the  time  of  the  sale,  was  • 
valid  transaction  to  that  extent,  but  (xm- 
demned  that  part  of  the  contract  wherein 
it  was  provided  that  on  a  subsequent  named 
date  the  parties  should  have  a  further  set- 
tlement, to  be  based  upon  the  price  of  cot- 
ton on  such  date.  Although  the  parties  in 
this  case  had  an  Interest  in  the  property 
which  constituted  the  subject-matter  of  the 
wager,  we  tUnk  the  element  at  chance  taint» 
the  entire  transaction,  and  that  upon  th& 
facts  set  out  above  neither  party  is  entitled 
to  recover  anything  in  a  suit  or  cross-action 
based  upon  it  In  Bma's  Appeti,  65  Pa.  294, 
it  is  said: 

"Anything  which  induces  men  to  risk  their 
money  or  property  without  any  other  hope  of 
return  than  to  get  for  nothing  any  given  amount 
from  another  is  gambling." 

The  uncertain  fact  in  the  instant  case,  of 
course,  was  the  number  of  bushels  of  wheat 
contained  in  plaintiff's  ridts.  Comer  estlnnt- 
ed  the  amount  at  from  6,000  to  6,000  bushels, 
and  was  willing  to  "back  his  judgment"  by 
staking  his  labor,  together  with  the  expenses 
of  thrashing  it,  and  a  gnarant?  of  at  least 
4,850  bushels  upon  the  result  Powell  guess- 
ed the  amount  at  considerably  less,  but  in 
order  to  get  his  crop  thrashed  v^thout  cost 
and  the  assurance  of  4,350  bushels,  he  was 
willing  to  hazard  all  over  that  amount  The 
result  of  the  transaction  is  that  be  obtained 
something  for  nothing.  If  the  ricks  had  con- 
tained  6,000  bushels  Comer  would  have  beoi 
liberally  compensated  for.  Hinmhing,  but  ha 
would  have  obtained  something  for  nothing. 
The  whole  matter  is  as  If  Ocuner  bad  said 
to  Powell: 

"You  think  thS)  ricks  contain  only  4,860  bush- 
els. I  will  bet  you  jthe  cost  of  thrashing  them, 
together  with  enough  wheat  to  net  you  4,850 
bushels,  against  all  the  excess  which  the  ricks 
may  contain,  that  I  can  thrash  from  them  be- 
tween 5,000  and  6,000  buahds" 

— and  Powell  had  accepted  his  offer.  This 
Is  the  kind  of  a  c<mtract  which  our  Supreme 
Court,  in  Monroe  y.  Smelly,  supra,  condemn- 
ed in  the  following  language: 

"Lastly,  because  a  great  majority  of  wagera 
are  immoral  in  their  tendency,  in  a  plain  and 
direct  sense,  and  they  all  beget  a  desire, 
*  *  *  to  possess  another's  money  or  proper- 
ty without  an  equivalent  and  this,  if  not  an 
immorality  in  itself,  opens  the  way  to  vice.  It 
might  not  attract  much  attention  for  this. court 
to  render  a  judgment  against  a  man  for  $1,000 
lost  at  tenpins,  or  on  the  turn  of  a  card,  or  on 
the  issue  of  a  fight  between  two  dogs,  but  If  a 
dosen  such  jud^ents  should  be  rendered  at 
every  term  of  this  court  for  the  next  five  years, 
it  would  be  a  blot  upon  the  jurisprudence  of 
the  state,  from  whicui  it  would  not  recover 
tn  half  a  century:  and  it  might  present  to  the 
IMople  the  s^pectacie  of  the  courts  prostituted  to 
the  odious  mstrumentality  of  stripping  women 
and  children  of  tbe  common  comforts  of  life  be- 
cause some  one  who  owed  tbem  support  and 
protection  had  been  capricious  enough  to  stake 
bis  substance  upon  a  wager  that  he  oould  throw 
a  stone  a  thousand  feet  •  •  •  We  cannot 
see,  therefore^  that  a  wager  upon  a  game  li- 
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cenaed  by  law  atands  on  ainr  dUterent  foodng 
from  a  wager  apon  any  indifferent  matter." 

[2, 1]  Gaines.  Jnstioe,  In  WiUis  r.  Morris, 
«e  Tez.  828,  1  S.  W.  799,  SO  Am.  Bep.  684. 
said: 

"Expensive  and  complicated  machinery  pro- 
pelled by  steam  power,  or  any  power  other  tnan 
band,  is  not  exempt  as  tools  of  trade';  the 
latter  pbraw  bring  held  to  apply  only  to  simple 
instrumeDts  used  by  hand.  Thomp.  Homst. 
and  Ex.  f  766.  The  word  'apparatus,'  used  in 
the  statute,  may  take  a  wider  range,  and  em- 
brace such  minor  machinery  as  may  be  operat- 
ed by  hand,  and  such  as  courts  ot  higher  au- 
thority have  held  not  to  be  included  under  the 
term  tools,'  as  used  in  similar  enactments." 

Upon  tbls.  autbority  we  hold  that  Um 
ihrasblng  oatflt  was  not  exempt  property. 
Since  the  c(mtract  was  a  wager,  the  ground 
In  the  afDdayit  for  attachment  that  Comer 
was  Justly  Indebted  to  Powell  Is  untrue,  and 
the  attachment  was  therefore  wrongfully  Is- 
sued. Farther  than  this  we  express  no  opin- 
ion upon  the  merits  of  the  attachment  pro- 
ceeding. 

[4]  The  writ  baying  been  wrongfully  Is- 
sued and  levied,  though  not  on  exempt  prop- 
erty, would,  upon  another  trial,  entitle  Com- 
er to  recover  at  least  nominal  damages. 

We  have  not  undertaken  to  discuss  the 
noany  assignments  in  appellant's  brief  in  de< 
tall,  but  what  has  been  said  disposes  of  the 
material   questions  presented. 

The  Judgment  in  favor  of  Powell  against 
Comer  is  reversed,  and  rendered  that  Powell 
take  nothing.  We  further  bold  that  Comer 
cannot  recover  any  compensatiou  for  thrash- 
ing. As  to  all  other  issues  the  Judgment 
Is  reTersed,  and  cause  remanded. 


COBBETT  T.  ALIiMAN.    (Na  8401)* 

(Court  of  Civil  Appeals  of  Texas.  Ft  Worth. 
June  17,  1916.  On  Motions  for  Bdiearlog. 
Oct.  14,  1816.  Behearing  Denied  Nor.  H, 
101&) 

1.  Tbsspass  to  Tbt  Tttlb  «=>57— Ivfbovx- 
IIKNTS— Statxhis— £<qinTABi^  Pbincifjucs. 

Although  the  right  to  recover  for  improve- 
ments in  good  faith  is  estabUahed  by  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  7760,  yet  to 
avail  himself  of  the  right  one  must  show  him- 
self ready  and  wilUng  to  do  equity;  the  right 
being  one  founded  in  equity. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Trj  Title,  Cent  tMg.  {  88;    Dec.  Dig.  <S=>57.] 

2.  Tbksfass  to  Tax  Title  4=94— Eeteot  of 
Vkn  dob's  Lizn— Liuitation  or  Action  oh 
Notkb. 

A  purchaser  in  possession  under  a  land 
contract,  on  which  he  paid  part  cash  and  was  to 
execute  notes  for  the  balance,  which  notes  were 
never  executed  by  him,  could  not,  without  ten- 
dering the  balance,  recover  the  land  in  trespass 
to  try  title,  by  pleading  and  proof  that  the 
notes  would  have  been  barred  by  the  four-year 
limitation  if  they  had  been  executed;  such  ac- 
tion amounting  to  a  repudiation  of  the  contract 
under  which- he  held. 

[Ekl.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  g  4;   Dec.  Dig.  <S=>4.] 


5.  Tbbsfass  to  Tbt  Txrut   4=»25— LaifiXA- 

TIONS. 

In  trespass  to  try  title,  the  pleading  of  stale 
demands  is  not  available  as  a  dtfense,  where  one 
equitable  claim 'is  asserted  against  another. 

[Bid.  Note.— For  other  cases,  see  Trespass  to 
Tn  Title,  Cent  Dig.  i|  30,  81;  Dec.  Dig.  «s» 
25.] 

4.  Tbespass  TO  Tbt  Titue  «=»47(1),  67— Bxu- 

EDT   OF  PUBCHASEB  —  LiKN  FOB  PUBCHASK 

Monbt  and  Value  of  luPBOVkxENTs. 
A  purchaser  in  possession  of  land  under  a 
land  contract,  on  which  he  paid  part  cash  and 
was  Co  execute  notes  for  the  balance,  which 
notes  were  never  executed  by  him,  who  brought 
trespass  to  try  title,  alleging  the  notes,  Ifs  exe- 
cute, would  have  been  barred  by  the  four^ear 
limitation,  and  not  tendering  the  balance  of  the 
purchase  price,  thereby  deprived  himself  of  the 
right  to  recover  for  the  Improvements,  since 
such  suit  was  an  attempt  to  repudiate  the  con- 
tract under  which  he  went  into  possession;  but 
he  was  entitled  to  Judgment  vestmg  title  in  him 
upon  payment  of  the  balance  of  the  purchase 
money,  with  costs,  by  reason  of  his  im^wve* 
ment  of  the  land  through  years  of  effort 

[Ed.  Not&— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {{  68,  88;  Dec.  Dig.  «=> 
47(1).  67.J 

On  Motions  for  Behearing. 

6.  Appeal  and  Ebbob  «=99B1©)— Pbisump- 
TioNS— Findings. 

Where  no  finding  is  made  on  a  certain  point, 
but  the  testimony  thereto  is  uncontradicted,  a 
finding  in  accwdance  with  the  testimony  will  be 
imputed  to  the  lower  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8764;   Dec  Dig.  <^=>931(3).] 

6.  Bills  and  Notes  «=»684  —  Attobnkt's 
Fees— Recovebt  in  Collatebal  Suit. 
Where  purchaser  in  possession  sued  for  title 
to  land,  daiming  the  notes  he  would  have  eze> 
cnted  therefor,  if  they  had  been  presented,  would 
have  been  barred,  and  defendant  recovered,  de- 
fendant was  not  entitled  to  the  stipulated  at- 
torney's flees  on  die  notes,  since  his  recovery 
was  not  on  the  notes,  but  in  equity  on  his 
superior  title  to  the  land  and  after  long  delay 
in  prosecuting  his  daim. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1946,  1947;  Dec  Dig.  «=> 
534.] 

Appeal  from  District  Court,  BasOand  Coim- 
ty;  Thomas  L.  Blanton,  Judge. 

Action  by  Chaa  Allman  against  W.  O.  Gor- 
l)ett  and  others.  From  the  judgment,  the 
named  defendant  appeals.  Beformed  and  af- 
firmed. 

Earl  Conner,  of  Eastland,  for  appellant 
J.  B.  Sbubblefield,  of  Eastland,  for  appellee. 

BUCK,  J.  Appellee,  Charles  AUman,  in- 
stituted this  suit  in  the  district  court  of 
Eastland  county  against  the  following  par- 
ties and  the  unknown  heirs  of  each:  W.  O. 
Corbett,  Matt  Finch,  Thomas  Tlnsley,  Wttl- 
11am  Savoy,  and  E.  M.  Bwing.  The  suit 
was  in  the  form  of  trespass  to  try  title,  and 
involved  100  acres  out  of  the  Matt  Finch 
survey.  PlalnttfT  further  pleaded  the  10-year 
statute  of  limitation  against  all  parties  de- 
fendant As  to  defendant  Corbett,  plaintiff 
pleaded  specially  that  on  April  6,  1899,  Cor- 
bett purchased  at  sheriff's  sale  the  property 
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In  qoestlon  and  received  tbe  sheriff's  deed  cov- 
ering the  same,  and  on  April  29,  1901,  said 
Corbett  contracted  and  agreed  with  plaintiff 
to  convey  to  blm  by  general  warranty  deed 
said  premises,  for  the  consideration  of  |300 
and  the  payment  of  all  taxes  on  land,  said 
$300  to  be  payable  In  the  following  amounts 
and  upon  the  named  dates,  to  wit:  $39.80 
In  cash  on  the  delivery  of  said  contract,  and 
the  balance  In  four  annual  payments,  evi- 
denced by  notes  bearing  date  May  1,  ,1901, 
and  due,  respectively,  three,  four,  five,  and 
six  years  after  date,  all  bearing  Interest  from 
date  at  the  rate  of  10  per  cent  per  annum 
and  providing  for  the  usual  attorney's  fees- 
He  alleged  that  the  cash  consideration  and 
taxes  due  had  been  paid,  and  that  the  plain- 
tiff had  been  ready  and  willing  to  perform 
his  part  of  the  said  contract,  but  that  the 
defendant  Corbett  had  failed  and  refused  to 
deliver  a  deed  to  the  property,  and  the  plain- 
tiff did  not  execute  said  notes.  Plaintiff  fur- 
ther pleaded  that  the  notes  provided  for  In 
the  executory  contract  would  have,  if  they 
had  been  executed,  matured  more  than  four 
years  next  before  the  filing  of  hla  suit,  and 
that  therefore  defendant  Corbett's  right  to 
recover  thereon,  if  any,  was  barred  by  lim- 
itation. Plaintiff  prayed  for  the  cancellation 
of  the  notes  which  were  agreed  to  be  execut- 
ed and  of  aU  the  rights  which  might  be  pos- 
sessed by  defendant  Ck>rbett  on  account  of 
the  said  contract,  the  removal  of  any  cloud 
upon  plaintiff's  title,  and  that,  upon  hearing, 
title  be  vested  in  him  In  fee  simple  against 
all  defendants. 

Plaintiff,  In  bis  supplonental  petition, 
pleaded  valuable  improvements  made  in  good 
faith  in  an  amount  alleged  to  be  $2,870,  and 
in  the  alternative  prayed  for  Judgment  in 
his  favor  for  said  amount 

Defendant  Corbett  in  bis  answer  pleaded 
the  general  denial  and  the  general  demur- 
rer, and  specially  excepted  to  plalntiUTa  pe- 
tition, in  that  It  clearly  appeared  from  said 
pleading  that  plaintiff  was  holding  under 
and  by  virtue  of  the  written  contract  to  con- 
vey, and  that  plaintiff  bad  r^udiated  the 
same  and  was  seeking  a  cancellaUou  of  such 
contract  by  virtue  of  which  he  acquired  pos- 
session of  the  lands  sued  for,  and  was  not 
seeking  to  comply  with  the  terms  of  said 
contract  and  failed  to  allege  that  his  po»- 
sesslon  bad  been  disturbed  dr  threatened, 
and  therefore  he  was  not  entitled  to  recover 
against  defendant  for  valuable  improvements 
made.  .Defendant  further  pleaded  the  con- 
tract of  sale  set  out  in  the  plaintiff's  petition, 
and  the  promise  of  plaintiff  to  pay  the  sum 
of  $3  per  acre  for  the  land  described  in  bis 
petition,  exclusive  of  all  taxes  and  the  sum 
of  $39.80  paid  to  the  agent  as  a  commission. 
The  only  difference  in  the  allegation  as  to 
the  agreement  as  to  the  execution  of  the 
notes  was  that  defendant  alleged  said  notes 
were  to  bear  only  eight  per  cent  interest 
Defendant   denied  that  plaintiff   had  ever 


made  any  request  of  him  for  the  execution 
and  delivery  of  a  deed  and  alleged  that  if 
he  had  done- so,  defendant  would  have  com- 
plied with  such  request  He  further  alleged 
the  insolvency  of  plaintiff,  and  the  latter'a 
repudiation  of  the  agreement  and  contract 
and  trust  relation  that  existed  between  plain- 
tiff and  this  defendant  and  that  it  wa> 
agreed  between  plaintiff  and  defendant  that 
said  notes  to  be  executed  by  the  plaintUT 
should  be  vendor's  lien  notes  and  constitute' 
a  lien  upon  the  lands  described.  Defendant 
prayed,  first,  for  Judgment  rescinding  said 
contract  of  sale  and  vesting  title  In  him  to 
the  land  and  for  writ  of  i^osaession,  and,  in 
the  alternative,  that  he  have  ^dgment  for 
bis  debt  principal,  interest  and  attorney'* 
fees,  and  have  a  foreclosure  of  the  parCbase- 
money  lien  provided  in  tbe  notes  agreed  to 
be  executed. 

Upon  a  trial  before  tbe  court,  Judgment 
was  awarded  plaintiff,  decreeing  in  blm  title 
against  all  other  parties  defendant  except 
defendant  Corbett  and  awarding  him  as 
against  W.  O.  Oorbett  a  recovery  in  the  sum 
of  $1,020  for  permanent  Improvements  pla& 
ed  on  the  land,  lees  the  value  of  the  use 
and  occupancy  of  tbe  land  since  1801,  and 
giving  him  an  equitable  lien  on  tbe  land  to 
secure  the  payment  of  said  amount  Judg- 
ment was  rendered  In  favor  of  Corbett  for 
the  recovery  of  tbe  land,  subject  to  the 
equitable  lien  in  favor  of  Allman  for  im- 
provements. From  this  Judgment,  Corbett 
appeals. 

Defendant  Corbett* a  apedal  exception  No. 
2  was  as  follows: 

"And  specially  excepting  to  that  portion  of 
said  pleadings  wherein  It  is  soaght  to  recover  for 
valuable  Improvements  placed  on  the  land  ^ed 
for,  he  says  that  the  same  is  insufficient  in  law, 
in  that  it  clearly  appears  from  said  pleadings 
that  plaintiff  is  holding  under  and  by  virtue 
of  a  written  contract  to  convey,  vA  has  repudi- 
ated the  same  and  seeks  a  canc^ation  of  such 
contract,  and  by  virtue  of  the  terms  of  whidi 
he  acquired  possession  of  the  lands  sued  for, 
and  does  not  seek  to  comply  with  such  terms, 
and  it  further  appears  that  his  possession  alleg- 
ed has  not  been  threatened  or  disturbed,  and 
therefore  he  is  not  entitled  to  recover  valuable 
improvements  against  this  defendant  grantor 
in  such  contract  to  convey." 

Appellant's  first  assignment  of  errw  la 
urged  to  the  action  of  the  court  in  refusing 
to  sustain  and  in  overruling  this  exception. 
The  fourth  assignment  reads  as  follows: 

"The  trial  court  committed  prejudicial  error 
herein,  in  rendering  judgment  in  favor  of  app^- 
lee,  Allman,  for  $1,620,  for  improvements  in 
good  faith,  because  tne  same  was  not  supported 
by  either  the  pleadings  or  evidence  in  this:  Ap- 
pellee Allman,  sued  in  trespass  to  try  title,  and 
pleaded  title  by  limitation  as  against  appellant 
and  sought  a  repudiation  of  a  written  contract 
of  purchase  entered  into  by  and  between  him 
ana  appellant  under  the  terms  of  which  and 
by  reason  of  which  he  went  into  actual  and  im- 
mediate possession,  and  it  appeared  from  the 
pleadings  of  appellant  that  he  first  sought  a 
resdflsion  of  such  contract,  the  same  having 
been  repudiated  by  appellee,  and,  sectMid,  for 
specific  performance,  and  tiie  evidence,  without 
contradiction  showed  that  aK>eIlee  Allmani  went 
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into  pooBogriop  of  the  lands  tnToIved  in  this  anlt 
nndcr  and  b?  virtue  of  said  contract  of  pnrchase; 
that  nnder  the  terms  of  eucb  contract  and  the 
evidence,  appellant  waa  not  at  the  time  of  the 
institution  of  the  suit  required  to  execute  any 
general  warranty  deed  to  appellee  to  said  lands; 
that  be  would  have  done  so,  however,  had  the 
same  been  requested  by  appellee,  and  upon  a 
compliance  by  appellee  of  the  terms  of  such  con- 
tract to  be  by  him  performed;  that  appellant 
had  never  sought  to  oust  appellee,  or  a  resds- 
sion  of  such  contract  prior  to  the  time  of  the 
institution  of  tiiis  suit  by  appellee ;  that  appellee 
was  not  disturbed  in  his  possession,  nor  was  bis 
possesaion  threatened,  by  any  adveiM  dalmant 
to  said  lands,  or  by  reason  of  any  outstanding 
legal  title  in  any  one  else,  and  therefore  be  was 
not  entitled  to  the  value  of  any  improvements 
placed  by  him  thereon,  he'  not  being  an  inno- 
cent purchaser  in  good  faith  of  said  lands  ea  to 
appellant" 

11-4]  The  right  to  recover  for  improve- 
ments in  good  faith,  wtiUe  established  by 
statute  (article  7790,  Vernon's  Sayles'  Tex- 
as Civil  Statutes),  Is  yet  a  right  founded 
In  equity,  and  in  its  enforcement  equitable 
roles  apply.  Patrick  v.  Boajcta,  21  Tex. 
256;  Eberllng  v.  Deutscher  Vereln,  72  Tex. 
339,  12  S.  W.  205;  Wood  v.  Cahlll,  21 
Tex.  Civ.  App.  38,  60  S.  W.  lOTl.  Hence, 
before  one  can  avail  himself  of  this  right, 
whether  under  the  statute  or  unaer  the  gen- 
eral rules  of  equity,  he  must  sho^  himself 
ready  and  willing  to  do  equity.  If  by  his 
pleadings  be  repudiates  the  contract  or 
agreement  by  virtue  of  which  he  went  Into 
possession,  and  pleads  the  statute  of  limi- 
tation against  bis  grantor,  denying  the  title 
and  rijibt  which  he  acknowledged  and  ac- 
cepted at  tbe  time  of  taking  possession,  be 
may  exclnde  himself  from  the  operation  of 
Che  equitable  powers  of  tbe  court  In  Eftom 
v.  Bnrgower,  67  S.  W.  806,  the  Court  of  Ap- 
peals for  the  Fifth  District  held,  where  in 
an  action  by  a  grantor  to  recover  of  grantees 
land  on  which  a  vendor's  lien  was  reserved, 
and  In  the  alternative  to  foreclose  the  notes 
evidencing  sncb  Ilen,  tbe  defendants  made 
no  tender  of  tbe  balance  due  on  tbe  pnr- 
cbase  price,  but  pleaded  the  statute  of  lim- 
itation to  tbe  notes,  tbat  tbe  defendants,  in 
urging  tbe  statute  of  limitation  to  the  notes, 
compelled  a  rescission  of  tbe  contract  of 
sale,  and  deprived  tbemselves  ct  any  bene- 
fits tbat  might  flow  from  a  forecilosare 
tbereof,  and  tbat  plaintUt  was  entitled  to  a 
judgment  for  the  recovery  of  tbe  land,  free 
of  any  equitable  lien  defendants  might  have 
bad  ft>r  Improvements  made  in  -good  faith, 
etc  See,  also,  Moore  v.  Giesecke,  76  Tex.  643, 
18  S.  W.  290;  Jobnson  v.  Schumacher,  72 
Tex.  S34,  12  S.  W.  207;  Hlntze  t.  Krabben- 
scbmidt  44  S.  W.  88;  King  t.  Maxey,  28 
S.  W,  401. 

We  think  the  trial  court  here  correctly 
Iield  tbat  tlie  statnte  of  limitation  as  plead- 
ed by  defotdants  was  not  available  in  this 
character  of  snlt  88  Cyc.  1206 ;  Stafford  v. 
Staff<nd,  96  Tex.  106,  70  S.  W.  76;  Martin 
V.  Parker,  20  Tex.  263 ;  Becrest  v.  Jones,  21 
■Per.  121;  Ijyster  v.  Leighton,  36  Tex.  Civ. 
App.  62,  81  S.  W.  1033.     Bren  where  one 


eqoitable  <ilalm  Is  asserted  against  another, 
the  plea  of  stale  demand  is  not  available  as 
a  defense.  Wright  v.  Dunn,  73  Tex.  293,  11 
S.  W.  8^;  Scarborough  v.  Arrant,  25  Tex. 
129.  By  plaintiff's  repudiation  of  tbe  con- 
tract nnder  which  be  went  Into  possession 
of  tbe  land,  and  his  plea  of  limitation,  and 
bis  prayer  for  tbe  cancellation  of  the  equi- 
table lien  in  favor  of  the  defendant  grantor, 
plaintiff,  under  strict  rules  of  equity,  de- 
prived himself  of  a  right  to  recover  for  im- 
provements in  good  faith.  But  as  no  ques- 
tion Is  raised  as  to  defendant's  right  to  re- 
cover tbe  title  to  tbe  land,  and  as  tbe  evi- 
dence amply  supports  tbe  finding  of  the. 
court  tbat  the  Improvements  placed  on  the 
land  by  the  plaintiff  were  made  In  good 
faith,  we  have  concluded  that,  in  sustaining 
appellant's  first  and  fourth  assignments,  we 
are  not  required  to  deny  plaintiff  all  equi- 
table relief,  but  tbat  we  are  permitted,  in 
tbe  exercise  of  our  equitable  powers,  to  re- 
form the  Judgment  to  this  extent,  to  wit: 
Tbat  defendant  have  Judgment,  wltb  writ  of 
possession  to  the  land  in  controversy,  and 
that  plaintiff  recover  nothing  ujpon  bis  plea 
for  iwrmanent  improvements  made;  but  it 
is  further  provided  that  a  stay  of  Judgment 
be  granted,  so  tbat  If,  on  or  before  Novem- 
ber 1,  1910,  plaintiff  shall  pay,  or  cause  to 
be  paid,  to  defendant  Corbett  tbe  sum  of 
$300|  wltb  Interest  at  8  per  cent  as  agreed 
upon,  from  May  1,  1901,  and  all  costs  of 
suit,  tbat  then  title  to  tbe  land  shall  be 
vested  in  plaintiff. 
Beformed  and  affirmed. 

On  Motlms  for  Rehearing. 

Appellee  Insistently  urges  error  in  our  orig- 
inal opinion  in  several  respects.  Upon  a 
careful  review  of  tbe  record,  we  are  of  tbe 
opinion  that  the  principal  sum  found  by  us 
to  be  due  on  tbe  original  contract  is  prop- 
erly subject  to  some  deductions.  Tbe  con- 
tract of  sale  between  Corbett  and  Allman,  or 
AUmon  (both  spellings  occurring  in  tbe  rec- 
ord) provided  that  tbe  purchase  price  should 
be  $300,  payable  as  follows: 

"(1)  The  sum  of  $39.80  on  the  delivery  of  this 
contract  (2)  All  taxes  now  due  or  that  may 
fall  due  on  said  land  at  such  time  as  will  pre- 
vent it  being  sold  for  taxes,  and  all  costs  con- 
nected with  such  taxes.  (3)  Tbe  balance  Of  said 
$300  in  four  equal  promissory  vendor's  lien 
notes,"  etc. 

[i]  The  court  did  not  vedflcaUy  find  tbat 
plaintiff  made  tbe  $89.80  payment,  but  the 
uncontroverted  testimony  of  plaintiff  was 
tbat  be  did,  and  therefore  we  should  prob- 
ably Impute  to  the  court  sncb  a  finding  In 
favor  of  tbe  Judgment  Paragraph  II  of  the 
court's  findings  of  fact  reads  as  follows: 

"Tbat  at  such  time  there  was  due  in  back 
taxes,  penalties,  and  costs  the  som  of  $74.74." 

There  is  no  finding  tbat  tbe  plaintiff  paid 
this  (unotmt  Paragrapb  VI  of  tbe  court's 
findings  merely  says: 
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"That  the  plaintiff  haa  each  rear  paid  the 
current  taxes  on  said  property  (ince  the  date  of 
said  contract." 

Paragraph  VIII  finds: 

"That  the  said  defendant  Corbett  haa  paid  no 
taxes  whatever  upon  the  said  property  since 
the  date  of  said  contract." 

There  Is  some  evidence,  the  testimony  of 
M.  B.  Harris,  witness  for  plaintUf,  that  back 
taxes  were  paid  on  a  larger  tract,  of  which 
plalntifTs  100  acres,  the  land  in  controversy, 
was  a  part,  and  that  plaintiff  paid  a  part  of 
these  baclc  taxes.  There  Is  no  satisfactory 
evidence  as  to  what  amount  was  in  fact  paid 
by  plaintiff.  However,  perhaps,  in  this  state 
of  the  record,  we  should  Impute  to  the  court, 
In  support  of  the  Judgment,  the  finding  that 
the  plalntltr  In  fact  paid  the  $74.74.  These 
two  sums  amount  to  $114.54,  leaving  the  bal- 
ance due  on  the  purchase  price  of  $185.46. 
This  amount,  instead  of  $300,  as  designated 
in  our  original  Judgment,  with  8  per  cent. 
Interest  from  May  1,  1901,  would  constitute 
the  sum  the  payment  of  which  by  plaintiff 
on  or  before  November  1,  1916,  should  be 
made  the  condition  of  vesting  title  to  the 
land  In  him,  and  to  this  extent  we  grant 
appellee's  motion  to  reform  the  Judgment. 
It  might  be  proper  to  state  that  plaintiff's 
own  pleadings  with  reference  to  what  the 
consideration  was  recite  it  to  have  been  "$^00 
and  [italics  ours]  the  payment  of  all  tax"; 
but  by  reference  to  the  contract  set  fort3i  in 
the  statement  of  facts,  and  pleaded  in  ex- 
tenso  by  defendant  Corbett,  we  find  the  past- 
due  taxes  to  be  paid  by  plaintiff  were  a  part 
of  the  $300  consideration. 

As  to  other  objections  urged  by  appellee, 
we  thlnlc  they  should  be  overruled.  Appel- 
lee brought  this  suit  In  form  of  trespass  to 
try  title,  and  specially  pleaded  the  contract, 
and  his  promise  to  pay  the  balfince  of  the 
purchase  price,  yet  he  specially  pleaded  the 
statute  of  limitation  as  to  such  obligation, 
and  also  pleaded  the  10-year  statute  of  lim- 
itation founded  upon  adverse  possession.  He 
never  pleaded  a  sufficient  tender,  nor  did  he 
in  fact  tender  the  unpaid  purchase  price. 
Certainly,  he  did  not  offer  to  do  equity,  and 
was  In  reality  in  no  position  to  Invoke  the 
equity  powers  of  the  court.  Pitman  v.  Rob- 
bins,  59  S.  W.  601;  Cnrran  v.  Texas  L.  & 
M.  Co.,  24  Tex.  Civ.  App.  499,  60  S.  W.  466, 
467;  biflle  v.  Thompson,  88  S.  W.  381,  382; 
Land  &  Cattle  Co.  v.  Boon,  73  Tex.  548,  556, 
11  S.  W.  644;  White  v.  Cole,  87  Tex.  500, 
29  S.  W.  759.  Tet  It  was  apparent  that  there 
were  strong  equitable  reasons  why  plaintiff 
should  not  be  deprived  of  his  land.  Improved 
through  years  of  effort,  and,  though  he  had 
not  placed  himself  in  a  very  favorable  atti- 
tude to  demand  equity,  this  court  felt  Justi- 
fied In  providing  In  Its  Judgment  that  by 
the  payment  of  the  unpaid  purchase  price 
within  the  time  stipulated,  with  Interest  at 
the  rate  agreed  upon  originally  by  the  par- 
ties, title  to  the  land  would  be  vested  In 


plaintiff.  Such  a  course  wm  pimroed  by  the 
court  In  Pitman  v.  Bobbins,  snpra,  and  baa 
been  pursued  In  other  cases  which  might  be 
cited. 

What  we  have  Jost  said  answers  the  urgent 
insistence  of  appellant  in  his  motion  to  the 
effect  that  upon  the  grounds  upon  wblcli 
appellee  has  elected  to  wage  his  contest 
this  suit  should  be  decided;  that  he  has 
staked  his  whole  case  upon  the  defense  of 
limitations,  and,  having  lost,  he  should  be 
accorded  no  equitable  relief.  But  we  adhere 
to  our  former  disposition  of  the  cause  In  this 
respect,  and  feel  that  in  so  doing  we  are  sus- 
tained by  authority  and  by  a  sense  of  right 
and  Justice. 

[6]  Appellant  further  contends  that  in  any 
event  he  should  be  allowed  to  recover  his  at- 
torney's fees,  as  the  contract  provided  that 
the  notes  to  be  executed  were  to  contain  the 
usual  stipulation  as  to  attorney's  fees.  If 
appellant  had  recovered  on  the  notes  which 
were  to  have  been  executed,  he  would  have 
been  entitled  to  bis  attorney's  fees.  But  he 
did  not  so  recover,  but  upon  his  superior  title 
to  the  land.  We  do  not  think  In  this  adjust- 
ment in  equity,  after  so  long  a  delay  in  pros- 
ecuting his  claim,  he  is  hardly  Justified  in 
demanding  the  pound  of  flesh,  or  that  we 
would  be  Justified  in  Including  in  the  stipula- 
tion, conditioned  as  the  basis  for  vesting 
title  in  appellee,  attorney's  fees. 

The  Judgment  of  this  court  will  be  reform- 
ed, so  as  to  provide  that  if  appellee  shall  on 
or  before  November  1,  1916,  pay  into  the 
trial  court  for  the  benefit  of  appellant  the 
sum  of  $185.46,  with  8  per  cent  interest  from 
May  1,  1901,  with  aU  costs,  the  tiUe  to  the 
land  In  controversy  shall  vest  in  appellee; 
otherwise,  as  provided  Ui  our  orlfinal  Judg- 
ment 

Appellee's  motion,  save  as  indicated.  Is 
overruled,  and  appellant's  motion  is  also  ovex^ 
ruled. 


MOORE,  County  Judge,  et  aL  t.  COFFMAli 
et  aL    (No.  8830.)* 

(Court  of  Civil  Appeals  of  Texas,    vi.  Worth. 

June  24,  191&     Rehearing  Denied 

Oct  14,  1916.) 

1.  OouNTiBS  «s9l96(8)— BsEcnoN  OF  BamoK 
—Suit  bt  Taxpatebs. 

Individuol  taxpayers  may  sue  to  restrain  the 
threatened  erection  of  a  bridge  by  commission- 
eis'  court  at  a  crossing  different  from  that  des- 
ignated in  proceedings  resulting  in  issuance  of 
bridge  lionaB,  where  taxes  therefor  would  be  a 
Uen  upon  their  property ;  their  interest  being  a 
peculiar  one  different  from  that  of  nontaxpayers 
or  the  public  generally. 

[Ed.    Note. — For  other   cases,   see   Counties, 
Cent  Dig.  i  308;    Dec.  Dig.  «=»186(3).] 

2.  BBinoBS   ^sslS— OoiuusaiOKKBB'    Coubt>— 

FOWSBS. 

Under  the  general  power  given  to  commis- 
sioners' courts  by  article  2241,  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  to  "buUd  bridges  and  keep 
the  same  in  repair,"  general  discretion  is  vest- 


■  fissFor  other  cases  le*  ssme  topic  and  KET-NUUBBR  In  all  Key-Numbered  DIseits  and  Indazes 
'Application  for  writ  ot  error  pending  in  Supreme  Court. 
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«d  in  the  members  of  Aat  eonrt  to  determine 
when  and  where  bridges  shall  be  construeted  ia 
their  county,  and  such  discretion,  honestly  ex- 
ercised, is  not  reviewa'ble. 

PEd.  Note. — For  other  cases,  see  Bridges, 
Cent.  Dig.  {  6;    Dec.  Dig.  «s»18.] 

3.  Bridges  «s3i8  —  Gommissiorbih'  Cottb*— 

DiSCRBTION  ArFEOTKD  BT  CONTBAOT. 

Under  snch  statute  members  of  a  commis- 
sioners' court  may  not  deprive  themselves  by 
any  notice,  contract,  agreement,  or  otherwise, 
of  the  i>ower  to  determine  the  location  for  the 
erection  of  bridges  bnilt  hr  them. 

[£d.  Note.— E\>r  other  cases,  see  Bridges, 
Cent.  Dig.  {  6;   Dec.  Dig.  <S=s>l8.] 

4.  Couirrus  ^=9195 — Powxb  of  CoionssioN- 

XKS"    COT/BT^LOCATION    OF    CoUNTY    BbIDQK 

.*_  TTnauthobized  Location— "Nbab." 
tinder  articles  605,  806,  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  as  to  the  issuance  of  count/ 
bonds,  providing  that  in  submitting  the  proposi- 
tion for  the  issnance  of  bonds  the  commission- 
ers' court  shall  specif  the  purpose  for  which 
the  iMHids  are  to  be  issued,  the  commissioners' 
coart  cannot  divert  the  proceeds  of  bonds  is- 
sued for  a  bridge  "at  or  near"  a  certain  cross- 
ing to  the  construction  of  a  bridge  at  another 
crossing  five  or  six  miles  away;  the  latter 
crossing  not  being  "near"  the  designated  one. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  |  307 ;    Dec.  Dig.  <S=195. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  iSeries,  Near.] 

Appeal  from  District  Court,  Knox  County; 
Jo.  A.  P.  Dickson,  Judge. 

Snlt  by  W.  W.  Coflman  and  others  against 
W.  M.  Moore,  County  Judge,  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

Ullam  &  Wheat,  of  Seymour,  and  Speer 
&  Brown,  of  Ft  Worth,  for  appellants.  D. 
3.  Brookreson,  of  Benjamin,  for  appellees. 

CONNEH,  0.  J.  W.  W.  Coffman.  Joined 
by  15  other  property  tax  paying  voters  of 
Knox  county,  brought  this  suit  against  the 
commissioners'  court  of  the  county  named, 
and  the  county  Judge,  and  commissioners  In- 
dividually, for  the  Issnance  of  a  writ  of 
Injunction  restraining  the  defendants  and 
each  of  them  from  diverting  the  proceeds 
9f  a  certain  bond  issue,  and  from  applying 
such  proceeds  to  the  erection  of  a  certain 
bridge  across  the  Brazos  river.  It  was  al- 
leged. In  substance,  that  shortly  prior  to  tbe 
14th  day  of  June,  1915,  the  plaintUfs  had 
prepared,  or  caused  to  be  prepared,  a  petition 
asking  for  an  election  to  be  held  In  Knox 
county,  Tex.,  which  they  and  each  of  them 
signed,  and  which  they  circulated  among  the 
citizens  of  said  Knox  county,  thus  procuring 
tbe  signatures  of  some  200  other  qualified 
taxpaying  voters  and  citizens,  praying  for 
the  call  of  an  election  to  determine  whether 
Knox  county  should  Issue  bonds  for  the  pur- 
pose of  erecting  two  bridges  on  the  Brazos 
river,  one  of  which  was  to  be  at  the  "BrocK 
crossing"  and  tbe  other  to  be  at  the  "Bill 
Coffman  crossing"  on  said  river.  It  was 
further  alleged*  that  this  petition  was  on 
said  14tb  day  of  June  duly  presented  to  the 
commissioners'  court  of  Knox  county  at  a 


regular  term  of  the  court,  and  after  due  con- 
sideration of  the  same  said  court  ordered 
that  an  election  be  held  on  the  24th  day 
of  July,  1915,  at  which  the  following  proposi- 
tion Ediould  be  submitted:  • 

"Shall  the  commissioners'  court  of  the  coun- 
ty of  Knox  be  authorized  to  issue  bonds  of  said 
county  in  the  sum  of  $40,000,  payable  in  40 
years  after  date,  with  option  of  redeeming  same 
at  any  time  after  10  years  from  date,  bearing 
interest  at  the  rate  of  6  per  cent,  per  annum, 
payable  annually,  and  to  levy  a  tax  sufficient  to 
pay  the  interest  on  said  bonds,  and  create  a 
sinking  fnnd  sufiident  to  redeem  them  at  matu- 
rity, for  the  purpose  of  constructing  two  bridg- 
es across  the  Braaos  river,  one  west  of  Knox 
City  at  or  near  the  Brock  crossing,  the  other 
north  of  Goree,  at  or  near  the  BiU  Coffman 
crossing  on  said  river." 

It  was  provided  by  the  commissioners' 
court  that  a  copy  of  the  order  of  election 
signed  by  the  county  Judge  of  the  county 
should  serve  as  a  proper  notice  of  the  elec- 
tion, and  the  county  Judge  was  directed  to 
cause  said  notice  to  be  posted  up  at  the 
places  designated  for  holding  the  election 
In  accordance  with  law  at  least  30  days  prior 
to  its  date,  and  It  was  alleged  that  notices 
of  such  election  had  been  duly  signed.  Issued 
and  posted,  as  provided  In  tbe  order  of  the 
commissioners'  court,  and  that  tbe  notice 
spedfled  that  the  election  was: 

"For  the  purpose  of  constructing  two  public 
bridges  across  the  Brazos  river,  one  west  of 
Knox  City  at  or  near  the  Brock  crossing,  the 
other  taorth  of  Goree,  at  or  near  the  Bill  Coff- 
man crossing,  on  said  river,  in  said  county,  as 
named  in  the  order  of  said  commissioners'  court, 
made  and  entered  on  said  date,  at  a  regular  term 
thereof." 

It  was  further  alleged  that  the  Bill  Cofl- 
man crossing  on  the  Brazos  river  was  located 
near  the  residence  of  BIU  Coffman,  one  of 
the  first  settlers  of  Knox  county,  and  north 
of  the  town  of  Goree;  that  such  crossing 
was  well  known  and  bad  been  so  designated 
for  many  years,  and  that  It  was  the  purpose 
of  the  petitioners  to  have  the  bridge  erected 
at  this  crossing  and  at  the  Brock  crossing, 
and  at  no  other  crossing;  that  tbe  petition 
for  the  election  was  signed  and  circulated, 
as  before  stated. 

It  was  further  alleged  that  in  reliance 
upon  the  designation  of  the  places  where  tbe 
bridges  were  to  be  erected,  and  especially 
upon  tbe  designation  of  tbe  Bill  Coffman 
crossing  as  stipulated  in  tbe  orders  of  tbe 
commissioners'  court,  and  in  the  notices  for 
the  election,  the  petitioners  used  their  best 
efforts  and  Influence  to  secure  the  Issuance 
of  the  bonds  mentioned,  and  voted  person- 
ally for  the  same  and  did  much  personal  work 
In  the  Interest  of  the  election;  that  they 
would  not  have  so.  done  bad  they  not  believ- 
ed that  one  of  the  bridges  would  be  located 
at  the  Bill  Coffman  crossing.  It  was  further 
alleged  that  In  pursuance  of  the  order,  the 
election  was  held,  and  that  such  election  re- 
sulted in  the  proposition  for  the  Issuance  of 
the  bonds  being  carried,  and  that  orders  so 
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declaring  the  result  of  tbe  election  were  duly  i 
entered  npon  the  minutes  of  tbe  commission- 1 
ers'  court.  It  was  further  alleged  that  there- ! 
after,  on  the  9th  day  of  November,  1915, 
the  commissioners'  court,  at  a  regular  ses- 
sion, duly  passed  an  order  authorizing  the 
Issnance  of  said  bonds  as  provided  by  said 
election  and  by  its  previous  orders,  and  also 
at  said  time  duly  levied  and  ordered  assess-  ^ 
ed  the  proper  tax  to  pay  the  Interest  on  the 
same  and  to  create  a  sinking  fund  as  requir- 
ed by  law.  It  was  charged  that  the  court 
was  proceeding  to  have  said  bonds  marketed, 
and  that  the  taxes  levied  for  their  payment 
would  fix  a  lien  upon  the  real  estate  and 
property  of  tbe  plaintiffs  for  at  least  40 
years  to  come.  It  was  further  cliarged  that 
It  was  the  intention  and  purpose  of  the  com-  \ 
missloners'  court,  as  openly  expressed  by 
them,  not  to  erect  a  bridge  at  the  Bill  Cofl- 
man  crossing,  but  to  divert  a  large  portion 
of  tbe  proceeds  from  the  sale  of  said  bonds 
when  received  by  them  to  the  erection  of  a 
bridge  over  the  Brasos  river  at  the  "Decker 
or  McQnlstion  crossing,"  located  north  of 
tbe  town  of  Hundfty,  and  some  five  or  six 
miles  from  the  Bill  Coffman  crossing. 

The  defendants  answered  by  general  de- 
murrer, general  denial,  and  specially  that 
the  commissioners'  court  of  Knox  county  had 
ascertained  that  tbe  said  Coffman  crossing 
was  not  a  desirable  place  for  putting  said 
bridge,  and  had  determined  that  tbe  point 
about  five  miles  up  the  river  from  the  Coff- 
man crossing,  at  tbe  Decker  or  McQuistlon 
crossing,  was.  In  the  opinion  of  said  commis- 
sioners' court,  a  better  crossing,  and  would 
serve  a  greater  percentage  of  the  property 
tax  paying  and  traveling  public  of  Knox 
county,  and  tliat  in  the  exercise  of  their 
sound  discretion,  and  acting  in  the  light  of 
their  investigation  and  judgment  upon  said 
matter,  and  within  the  scope  of  their  au- 
thority, they  had  determined  to  build  one  of 
said  bridges  at  said  Decker  or  McQuistlon 
crossing. 

Defendants'  general  demurrer  was  overrul- 
ed, and  the  cause  on  Its  merits  was  submit- 
ted to  the  court  without  tbe  Intervention  of 
a  Jury,  and  judgment  was  rendered  for  the 
plaintiffs  directing  the  Issuance  of  a  per- 
manent Injunction  against  the  use  of  any 
part  of  tbe  proceeds  of  tbe  bond  issue  in 
question  to  tbe  construction  of  tbe  bridge 
at  the  Decker  or  McQuistlon  crossing.  From 
this  judgment,  the  defendants  have  duly 
appealed. 

The  facts  are  admitted  to  be  substantially 
as  alleged  In  the  plaintiffs'  petition,  there 
being  no  complaint  of  any  irregularity  in  any 
of  tbe  proceedings  aboVe  detailed,  appel- 
lants' only  contentions  here  being:  First, 
that  the  plaintiffs  show  no  such  interest  as 
entitles  them  to  sue;  and,  second,  that  tbe 
matter  of  building  bridges  and  tbe  proper 
location'  thereof  Is  vested  by  law  In  the  dis- 
cretion of  the  commissioners'  court,  and  that 
It  was  within  tbeir  power  and  discretion  aft- 


er Investigation,  as  alleged  by  tliem  in  tlielr 
answer,  and  in  an  exercise  of  their  sound 
discretion,  to  erect  one  of  tbe  bridges  for 
which  tbe  bonds  were  authorized  at  tbe  Mc- 
Quistlon or  Decker  crossing  instead  of  at 
tbe  Bill  Coffman  crossing.  These  questions 
are  presented  both  on  tbe  facts  of  tbe  case 
and  by  complaint  of  tbe  action  of  tbe  court 
in  overruling  the  appellants'  demurrer  to 
the  plaintiffs'  petition. 

[11  Addressing  ourselves  to  tbe  qnestton 
first  presented,  tbe  general  rule  is  imdonbted- 
ly  as  appellants  assert  It;  that  Is,  In  courts 
subject  to  the  common  law  no  action  gener- 
ally Lies  to  restrain  the  performance  o^  a 
public  right  at  the  suit  of  an  individual  who 
has  not  suffered,  or  la  not  threatened  wltb 
some  damage  peculiar  to  himself.  For  a 
special  damage  resulting  from  the  Invasion 
of  a  right  enjoyed  by  a  party  in  common  wltb 
the  public  the  law  affords  him  a  remedy  by 
private  action,  but  if  the  damages  be  suffers 
are  only  such  as  are  common  to  all,  the  ac- 
tion must  be  brought  by  tbe  lawfully  con- 
stituted guardian  or  guardians  of  tbe  public 
Interest,  with  exception,  perhaps,  as  here  in 
this  state,  that  private  persons  may  enforce 
a  public. duty  not  due  to  tbe  government  as 
such  without  tbe  intervention  of  tbe  gov- 
ernmental law  officer.  See  Kimberly  v.  Mor- 
ris, 87  Tex.  637,  31  S.  W.  808 ;  City  of  San 
Antonio  V.  Strumberg,  70  Tex.  366,  7  S.  W. 
764 ;  Wood  V.  City  of  Victoria,  18  Tex.  Civ. 
App.  S73,  46  S.  W.  284;  HiU  v.  Roach,  26 
Tex.  CtT.  App.  76,  62  S.  W.  9B0;  Acheson  v. 
D.  &  S.  By.  Co.,  140  S.  W.  467;  Owens  ▼. 
YameU,  14S  S.  W.  2S6.  It  may  be  true,  and 
doubtless  is  true,  that  tbe  pubUc  at  larg^-— 
tbe  citizenship  of  the  county  generally — ^is 
alike  interested  in  and  affected  by  the  ereo 
tlon  and  construction  and  use  of  a  public 
bridge  over  a  river ;  its  evident  purpose  be- 
ing for  tbe  use  of  all  citizens  alike.  But 
Is  it  true  that  all  citizens  alike — the  public 
generally — have  the  same  interest  and  are 
affected  in  the  same  way  and  to  tbe  same 
extent  by  the  issuance  of  bonds  by  a  county 
and  the  Imposition  of  the  necessary  tax  for 
their  payment?  We  think  not  The  public 
generally  includes  many  persons  without 
I)roperty  subject  to  taxation,  and  who  have 
and  feel  no  Interest  in  the  amount  or  imposi- 
tion of  tax  levies  by  the  properly  constituted 
authorities.  Tte  author  of  Cyc.  (22  Cyc.  p. 
767),  after  referring  to  cases  presenting  a 
contrary  view,  further  says: 

"Many  cases,  however,  hold  that  injunction  is 
a  proper  remedy  to  prevent  the  levy  and  collec- 
tion of  an  iUegal  tax,  and  that  the  taxpayers 
similarly  affected  may  unite  in  bringing  the 
suit,  even  though  the  remedy  of  each  la  perfect 
at  law,  and  they  have  no  common  property  that 
is  affected." 

The  author  cites  In  a  note  to  the  text 
cases  from  IlllnoUi,  Indiana,  Iowa,  Kansas, 
Ohio,  Virginia,  and  West  'Virginia.  The 
cases  of  Ardrey  v.  Zang,  60  Tex.  CilT.  App. 
295,  127  S.  W.  1114,  and  Stratton  r.  Commis- 
sioners' (^urt  of  Kinney  (3ounty,  137  S.  W. 
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1170,  ■wen  boCk  cuboi  determined  by  oar 
own  conrta  and  similar  In  character  to  the 
case  now  before  us.  In  both  of  these  cases 
the  plalntUfs  were  Indlvidnal  taxpayers  com- 
plaining as  here.  In  neither  case  does  It  ap- 
pear that  the  light  of  the  plaintiff  to  so  sue 
was  qnestloned,  but  the  point,  if  deemed  well 
founded,  coald  hardly  hare  escaped  notice 
by  the  parties  and  by  the  Courts  of  OItU  Ap- 
peals, and  by  the  Supreme  Court,  to  which 
the  cases  were  taken  upon  applications  for 
writs  of  error.  Inasmndi,  therefore,  as 
the  plaintiffs  In  this  suit,  under  the  allega- 
tions of  the  petition,  will  be  directly  and 
ctmtl&uonsly  affected  to  their  pecuniary  In- 
jury by  the  Issuance  of  the  bonds  mentioned, 
and  the  levy  and  collection  of  the  tax  to 
be  assessed  for  the  payment  of  the  bonds,  we 
are  of  the  opinion  that  they  show  such  Inter- 
ests as  entitle  them  to  maintain  this  suit. 

Appellants  present  their  further  contention 
In  the  following  proposition,  ylz.: 

••While  It  is  the  duty  of  the  commissionerB* 
eonrt  to  submit  to  the  voters  for  their  determi- 
nation whether  or  not  the  commissioners'  court 
shall  issue  bonds  of  the  county  for  the  purpose 
of  buildine  bridges,  yet  the  manner  and  place 
of  the  bnllding  of  such  bridges  is  a  power  and 
dnty  invested  by  law  in  the  commissioners'  court, 
and  said  powers  cannot  be  delegated  to  the  vot- 
ers of  said  county  or  to  any  other  person.  The 
place  at  which  such  a  bridge  is  to  be  construct- 
ed is  a  matter  resting  in  the  sound  discretion  of 
the  commissioners'  court;  and  such  court  cannot, 
by  contract,  representation,  or  other  act,  divest 
itself  of  the  power  or  duty  to  exercise  such  dis- 
cretion in  the  interest  of  the  citizens  generally 
of  the  county  which  they  represent.  Appellees' 
petition,  seeking,  as  it  did,  to  deny  to  the  com- 
missioners' court  of  Knox  county  the  right  to 
exercise  such  discretion,  in  the  interest  of  the 
citizens  of  that  county,  states  no  cause  of  ac- 
tion and  a  general  demurrer  thereto  should  havs 
been  sustained." 

And  the  following  authorities  were  cited 
as  supporting  the  proposition  quoted:  Ver- 
non's Sayles'  Texas  CItU  Statutes,  arts.  605, 
608,  610,  and  2241,  }  4 ;  State  t.  Swisher,  17 
Tex.  441 ;  Ex  parte  Mitchell,  177  S.  W.  953 ; 
Ardrey  v.  Zang,  60  Tex.  cav.  App.  295,  127 
S.  W.  1114;  Molaoek  v.  White,  81  OU.  693, 
122  Pac.  628;  Martin  v.  Mayor,  1  Hill  (N. 
T.)  S46;  1  DlUon  on  Mnnicipal  Corpora- 
tions (4th  Ed.)  page  16ft. 

It  was  agreed  betwemi  the  parties  on  the 
trial  that: 

*^nie  commissioners'  court  of  Knox  county, 
after  the  election  had  been  held  and  the  result 
declared,  made  a  thorough  investigation  for  the 
purpose  of  determining  where  the  bridge  in  con- 
troversy should  be  located,  and  thinking  it  with- 
in their  sound  discretion,  and  exeroslng  the 
same,  determined  that  the  Decker  or  McQmstion 
crossing  on  the  Brazos  river  in  Knox  county 
was  the  most  desirable  location  for  said  bridge, 
and  woold  serve  a  greater  number  of  people  of 
the  coonty  than  any  other  place  on  the  Brasos 
river  within  six  or  seven  mues." 

We  ate  thus  svnaKly  pnesented  with  the 
Question  of  whether  the  facts  so  stated  bind 
the  said  commissioners'  court  in  such  a  way 
as  to  deprive  it  of  the  power  and  right,  after 
the  proposition  was  duly  carried  by  the  elec- 
tors of  the  county,  to  empiey,  la  the  ezei^ 
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else  of  their  sound  discretion,  the  proceeds 
of  the  bond  issue  so  carried  at  said  election. 
In  the  construction  of  a  bridge  at  any  other 
place  than  that  designated  in  said  order? 
We  are  of  opinion  that  the  question  noted 
must  be  answered  in  the  affirmative,  and 
that  appellants'  contentions  to  the  contrary 
must  be  overruled. 

[2,3]  By  article  2241,  Vernon's  Sayles' 
Texas  Civil  Statutes,  commissioners'  courts 
of  this  state  have  been  given  power,  and  It  Is 
made  their  duty,  among  other  things,  to 
"build  bridges  and  keep  the  same  in  repair." 
And  under  this  general  power  we  think 
it  is  not  to  be  doubted  that  the  general  dis- 
cretion is  vested  in  the  members  of  that 
court  to  determine  when  and  where  bridges 
shall  be  constructed  In  their  county,  and  In 
the  effort  to  exercise  the  power  and  duty  so 
conferred  we  think  the  full  force  of  appel- 
lants' contention  and  authorities  may  well 
be  applied.  In  such  case  It  may  well  be  said 
that  no  indlvidnal  citizen  or  collection  of 
citizens  can  complain  of  an  honest  effort  to 
exercise  the  power  and  duty  so  given.  Nor, 
indeed,  could  the  said  commissioners'  court 
deprive  themselves  of  such  powers  by  any 
notice,  contract,  agreement,  or  otherwise,  nor 
avoid  the  performance  of  the  duties  so  vest- 
ed In  them,  and  tf  the  question  In  this  case 
was  simply  whether,  under  all  of  the  circum- 
stances, it  was  advisable  and  to  ttie  tuterest 
of  the  greater  number  of  the  citizens  of 
Knox  county  to  construct  a  bridge  at  the 
Decker  or  McQulstion  crossing,  rather  than 
at  or  near  the  Bill  Coffman  crossing,  we 
would  have  iu>  difficulty,  but,  as  we  con- 
ceive It  to  be,  the  question  here  Is  one  of  al- 
together different  Import  The  question  here 
is  whether  the  commissioners'  court  Is  au- 
thorized to  apply  all  or  any  part  of  the  pro- 
ceeds of  the  bonds  described  in  the  plalntlffs' 
petition  to  the  building  of  a  bridge  at  any 
other  point  or  points  than  those  specified  in 
the  order  and  notices  of  the  election?  In  an 
exercise  of  the  general  power  to  build 
bridges  as  conferred  by  article  2241,  the  gen- 
eral fund  of  the  county  would  be  applied,  but 
It  is  clear  that  no  bond  or  bonds  could  be 
Issued  for  that  purpose;  for  in  the  title  and 
chapter  (title  18,  c.  1,  Vernon's  Sayles'  Tex- 
as Civil  Statutes)  relating  to  the  issuance  of 
bonds  it  Is  specially  provided  that: 

"It  shall  be  unlawful  for  the  commissioners' 
court  ot  any  county,  or  the  dty  or  town  coun- 
cil of  any  incorporated  town  or  city  in  this 
state,  to  issue  bonds  of  said  county,  or  town  or 
city,  for  any  purpose  authorized  by  law,  unless 
a  proposition  for  the  issuance  of  such  bonds 
shall  have  been  first  submitted  to  a  vote  of  the 
qualified  voters,  who  are  property  taxpayers  of 
said  county,  town  or  city;  and  unless  a  ma- 
jority of  the  said  qualified  property  taxpayers, 
voting  at  said  election,  be  in  favor  of  the  propo- 
sition for  the  issuance  of  bonds,  then  the  said 
bonds  shall  not  be  issued.  If  the  proposition 
(or  the  issuance  of  bonds  be  sustained  by  a  ma- 
jority of  such  property  taxpayers,  voting  at 
such  election,  then  such  bonds  shall  be  author- 
ized and  shall  be  issued  by  such  commissioner^ 
ooort,  or  dty  or  town  councU." 
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The  next  article  (608)  provides  that: 
"The  proposition  to  be  aabmitted  for  the  is- 
suance of  bonds  shall  distinctly  specify  the  pur- 
pose for  which  the  bonds  are  to  be  issued,  the 
amount  thereof,  the  time  in  which  they  are  pay- 
able, and  the  rate  of  interest;  and  all  Toters 
desiring  to  support  the  proposition  to  issue  bonds 
shall  have  written  or  printed  apon  their  ballots 
the  words,  'For  the  issuance  of  bonds,'  and  those 
opposed  shall  have  printed  upon  their  ballots 
the  words,  'Against  the  issuance  of  bonds.' " 

[4]  It  was  *y  virtue  of  these  articles  alone 
that  the  commissioners'  court  of  Knox  county 
was  authorized  to  issue  the  bonds  in  ques- 
tion. Except  in  compliance  with  the  proceed- 
ings so  prescribed,  that  court  had  no  power 
to  impose  any  tax  for  any  period  tor  the 
specific  purpose  of  building  a  bridge,  and  it 
is  to  be  noted  that  the  law  particularly  de- 
clares that,  in  submitting  the  proposition 
for  the  issuance  of  bonds  to  the  electors  of 
the  county,  the  commissioners'  court  "shall 
distinctly  specify  the  purpose  for  whlijh 
the  bonds  are  to  be  issued,"  and  in  the  case 
before  us  the  purpose  was  particularly  speci- 
fied. It  is  argued  that  it  would  have  been 
only  necessary  to  ^ve  specified  that  the 
purpose  was  for  the  building  of  a  bridge  or 
bridges  as  contradistinguished  from  a  court- 
house, or  Jail,  or  poorhouse,  for  the  construc- 
tion of  which  bonds  likewise  may  be  issued. 
Possibly  a  specification  of  a  purpose  to  build 
a  bridge  or  bridges  generally  would  have 
been  sufflcleht,  but  something  more  than  this 
was  done  in  the  present  case.  It  was  particu- 
larly specified  In  both  the  order  of  the  com- 
missioners' court  and  in  the  notices  for  the 
election  that  were  issued  and  posted  that  the 
purpose  of  the  bond  issue  was  for  building 
bridges  at  the  Brock  crossing  and  at  or  near 
the  Bill  CofFman  crossing  over  the  Brazos 
river.  To  hold  that  under  such  circumstanc- 
es the  commissioners'  court  of  Knox  county 
may  lawfully  divert  the  proceeds  of  the  bond 
In  question  to  a  bridge  or  bridges  at  other 
points  upon  the  Brazos  river  In  Knox  county, 
or  over  some  other  stream,  would  operate,  as 
we  think,  as  a  fraud  upon  the  voters  partici- 
pating In  that  election.  As  shown  by  the 
record,  the  election  carried  by  a  majority 
of  something  less  than  100,  and  the  allega- 
tions of  the  petition  and  the  admissions  made 
Justify  an  Inference  that  the  bonds  in  ques- 
tion would  never  have  been  authorized  at  an 
election  held  for  any  such  general  purpose. 
As  will  be  seen  from  the  cases  dted,  appel- 
lants rely  upon  the  case  of  Ardrey  v.  Zang, 
60  Tex.  Civ.  App.  285,  127  S.  W.  1114.  In 
that  case  an  election  was  held  authorizing 
the  Issuance  of  $200,000  for  the  purpose  of 
purchasing  grounds  and  building  school- 
houses  in  the  city  of  Dallas.  A  board  of 
education  interested  In  having  the  proposition 
carried  represented  to  the  voters,  through 
school  children,  clrculatB,  etc.,  that  part  of 
the  proceeds  of  the  bonds  would  be  used  In 
the  construction  of  a  school  building  in  Oak 
Cliff,  and  Zang  Instituted  the  suit,  alleging 
that  the  proceeds  In  part  were  to  be  diverted 


from  the  achoolhouae  in  Oftk  Cliff.  The 
Court  of  Appeals  for  the  Fifth  District — and 
a  writ  of  error  was  refused  by  our  Supreme 
Court—held  that  the  board  of  education,  hav- 
ing no  controlling  power  to  Initiate  or  sub- 
mit to  the  people  the  question  of  raising 
money  for  the  Issuance  of  bonds,  oould  make 
no  controlling  representations  In  the  matter. 
It  was  said: 

"The  representations  were  not  embodied  in  the 
proposition  submitted  by  the  commissioners  to 
the  people  to  vote  upon.  The  commissioners 
were  not  bound  to  submit  the  exact  proposition 
of  the  board  of  education,  but  they  had  the  right 
to  submit  such  a  proposition  as  they  deemed 
best,  and  they  did  submit  to  the  people  the  prop- 
osition whether  or  not  bonds  should  issue  'for 
the  purchase  of  grounds,  and  the  construction 
and  erection  of  grade  school  buildings  therein  for 
the  city  of  Dallas,'  This  proposition  did  not 
specify  any  particular  piece  of  ground  to  be  pur- 
chased, nor  any  particular  part  of  the  city  where 
it  was  to  be  located.  The  proposition  of  the 
commissioners  was  plain  and  unambiguous,  and 
from  it  the  voters  had  a  right  to  expect  that  the 
money  arising  from  the  bonds  would  be  used  in 
the  purchase  of  grounds  for  the  erection,  etc.,  for 
school  buildings,  but,  as  to  any  particular  site 
being  purchased  in  any  particular  location,  they 
could  only  trust  to  the  discretion  of  the  board 
of  education  for  the  selection  of  any  such  site. 
So  long  as  the  board  of  education  was  acting 
within  the  terms  of  the  proposition  submitted  by 
the  commissioners  and  balloted  on  by  the  people 
— that  is,  was  using  the  funds  derived  from  the 
sale  of  the  bonds  for  purchasing  sites  and  erect- 
ing buildings  thereon — it  was  acting  within  the 
scope  of  the  power  conferred  on  it  by  the  city 
charter,  and  there  was  no  legal  diversion  of  the 
funds,  and  the  courts  should  not  interfere  by  en- 
joining the  acts  of  the  board  in  exercising  its 
discretion  in  complying  with  the  proposition  sub- 
mitted to  the  voters." 

Of  the  same  meaning  and  effect  is  the  case 
of  City  of  Austin  v.  Nalle,  85  Tex.  620,  22  S. 
W.  6C8,  960.  The  action  of  the  comndssion- 
ers'  court  there  complained  of  was  not  em- 
bodied in  the  proposition  submitted  at  the 
election  authorizing  the  Issuance  of  the  bonds. 
Both  decisions  emphasize  this  point  Neither 
decision  authorizes  an  inference  that  the 
funds  Involved  In  those  cases  could  be  law- 
fully diverted  to  any  purpose  not  specified  In 
the  propositions  submitted  to  the  electors 
for  determination.  Here  as  already  noted, 
the  places  at  which  and  the  river  over  which 
the  bridges  were  to  be  built  were  particular- 
ly specified  and  submitted  to  the  voters,  and 
after  the  declared  result,  as  alleged  In  the 
plaintiffs'  petition,  there  was  no  longer  left 
any  field  for  an  exercise  of  the  asserted  pow- 
er or  discretion  of  the  commissioners'  court 
That  court  could  thereafter.  In  relation  to 
the  subject-matter  of  that  election,  only  carry 
Into  effect  the  result  See  KImberly  t.  Mor- 
ris, 87  Tex.  637,  31  8.  W.  808.  The  trend  of 
modem  thought  and  legislation  Is  in  the  di- 
rection of  giving  the  people  an  enlarged  and 
more  direct  voice  In  govmunental  proceed- 
ings affecting  their  Interests,  and  we  think 
a  liberal  construction  of  these  laws,  embody- 
ing as  they  do  the  law  under  c<HisIderatlon, 
must  be  ^ven  so  as  to  effect  the  puiposes 
intended,  and,  so  construing  the  statutes  un- 
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dcr  consideration,  we  think  appellants'  con- 
tentions In  this  case  cannot  be  maintained. 

Appellants  also  incidentally  contend  that 
the  Dedcer  or  HcQulstlon  crossing  is  "near" 
the  BUI  Goffman  crossing  over  the  Brazos 
river,  within  the  purview  of  the  notices  of 
tlie  election  under  consideration,  but  we 
think  this  so  obviously  otherwise  that  we 
give  this  contention  no  weight 

We  conclude  that  on  the  whole  the  court 
committed  no  error  in  overruling  appellants' 
general  demurrer  and  in  rendering  Judg- 
ment for  appellees.  The  Judgment  below 
will  accordingly  be  In  all  things  affirmed. 


LA  GRONB  ▼.  CHTOAOO,  R.  I.  &  G.  BY.  CO.* 
(No.  8397.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
June  10,  1916.    Rehearing  De- 
nied Oct  14,  1916.) 

1.  Railsoaob   <S=s>384— Irjubibs  to    Pbbson 

OK  TKAOK— COMTBIBUTOBY  NXOUQKNOK. 

Plaintiff  entered  defondant's  right  of  way  in 
a  dty  railroad  yard  and  pursned  a  pathway 
between  two  tracks.  He  became  aware  of  a 
following  train,  left  the  pathway,  and  traveled 
on  the  ends  of  the  ties  along  the  track  on  which 
be  supposed  the  train  would  not  come,  as  weeds 
and  grass  grew  there.  Having  walked  about 
75  feet,  he  was  struck  by  the  end  of  the  pilot 
beam  of  the  engine,  but,  had  he  looked,  would 
have  discovered  his  danger  in  time  to  have 
avoided  it  Held,  that  he  was  negligent  as  a 
matter  of  law. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1294 ;   Dec.  Dig.  <»s>384.] 

2.  Affeai,  and  Kbbob  <&=>930(S)— Fbxsithf- 
noirs— SuBiassioN  on  Spkciai.  Issues— Re- 
quest. 

It  must  be  presumed  on  appeal,  from  the 
fact  that  the  court  submitted  the  case  on  special 
issues,  that  a  request  therefor  had  been  made  by 
one  or  both  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  3759 ;  Dec  Dig.  (S=9930(3).] 

8.  Tbiai.  «3>349(4)— SuBiaBSiON  on  Special 

IssoEa— Genxbal  Ghabox. 
Where  a  case  is   submitted  on  special  is- 
sues, it  is  not  proper  to  give  a  general  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  826,  827;    Dec.  Dig.  (8=»349(4).] 

4.  TBIAI.  «=»349(4)— SuBuiBSiON  OH  Sfeoiai. 

I8SDE»— GEREBAL   ISSTTB. 

In  an  action  for  injuries,  though  the  ques- 
tion of  contributory  negligence  is  issuable  in  the 
light  of  the  testimony,  it  is  not  proper  to  submit 
it  as  a  general  issue,  when  the  case  is  submit- 
ted on  special  issues. 

[Ed.  Note.— For  other  cases,  see  TriaL  Oent 
Dig.  {{  826,  827;   Dec  Dig.  «s>349(4).] 

6.  Appeai.  and  Bbbob  «=>10i52(5)— Eabuixss 

Ebbob— Evidence. 
In  an  action  against  a  railroad  for  injuries 
on  its  track,  where  the  Jury's  answers  to  special 
issues  on  which  the  question  of  defendant's  lia- 
Ulity  depended  were  against  plaintiff,  any  er- 
ror, in  permittiug  medical  witnesses  to  testify 
that  the  spine  was  the  favorite  part  of  the 
anatomy  selected  by  maliuKerers  in  damajce 
claims  against  railways  was  harmless. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4176 ;  Dec.  Dig.  «=»10S2(5).] 


6.  Tbiai.  €s»115(2)— ABOTnom  or  '(Tottnsel— 
Propbiett. 

It  was  not  error  to  permit  defendant's  coun- 
sel to  state,  in  effect,  that  it  was  shown  by  the 
trial  court's  failure  to  submit  to  the  Jury   the 

auestion  of  plaintiff's  contributory  negligence 
lat  the  court  had  found  the  evidence  to  so  over- 
whelmingly establish  contributory  negligence 
that  he  had  withdrawn  that  question  from  the 
Jury,  and  that  the  court  had  limited  plaintiff's 
right  to  recover  to  the  issue  of  discovered  peril ; 
counsel  being  within  his  proper  domain  of  argu- 
ment in  presenting  his  conclusion  to  the  jury 
upon  proceedings  in  the  trial  known  to  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  276,  276;    Dec  Dig.  «=»115(2).] 

7.  Appeal  and  Ebbob  <8=»231(1)— Rebebva- 
TioN  or  Grounds  of  Review — Objection 
TO  Whole  Argument. 

Where  an  objection  goes  to  the  whole  argu- 
ment of  counsel,  and  a  portion  thereof  is  not 
subject  to  the  objection  made,  the  rule  aiiplica- 
ble  to  the  admission  or  exclusion  of  testimony 
applies,  and  the  assignment  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1352 ;  Dec  Dig.  iS=>231(l) ; 
Trial,  Cent.  Dig.  f  314.] 

8.  Appeal  and  Error  €=31060(4)— Habmlebb 
Ebbob— Abgukent. 

Where  the  jury's  verdict  was  supported  by 
a  strong  preponderance  of  the  evidence,  improp- 
er argument  of  coansel  with  reference  to  prac- 
tice in  federal  courts  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4135 ;  Dec.  Dig.  «=»1060(4).] 

9.  Trial  «=»355(2)  —  Specie  Issues  —  An- 

BWEBS. 

In  an  action  against  a  railroad  for  inju- 
ries on  its  track,  tie  Jury  properly  answered, 
by  the  single  word  "Yes,  special  issues  read- 
ing, "Was  or  was  not"  plaintiff,  immediately 
before  bein^  struck,  in  a  position  of  peril?  ■ 
"Did  or  did  not"  the  engineer  discover  his 
perilous  position  in  time  to  have  stopped?  etct 
it  being  evident  that  the  jury  intended  to  state 
an  affirmative  finding  to  each  question  presented. 
[Bid.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §  847;    Dec  Dig.  «s>356(2).] 

Appeal  from  District  Court  Tarrant  Coun- 
ty;  J.  W.  Swayne,  Judge. 

Action  by  W.  T.  La  Grone  against  the  Chi- 
cago, Rock  Island  &  Gulf  Railway  Company. 
From  a  Judgment  for  defendant,  plalntUt  ap- 
peals.   Judgment  affirmed. 

McCart,  BowUn,  Terrell  &  McCart,  of  Ft 
Worth,  for  appellant  Lasslter,  Harrison  ft 
Rowland,  of  Ft  Worth,  for  appellee. 

BUCK,  J.  AppeUant,  W.  T.  La  Grone,  filed 
salt  December  6,  1912,  against  appellee  for 
damages  for  personal  injuries  alleged  to  have 
been  received  by  him  by  being  struck  by  an 
engine  operated  on  appellee's  line  of  railway 
in  its  yards  in  the  eastern  part  of  the  dty  of 
Ft  Worth  on  July  3,  1912.  From  a  Judg- 
ment In  favor  of  the  defendant,  the  plaintiff 
appeals. 

On  a  former  appeal,  the  Tezarkana  Court 
of  Appeals  reversed  a  Judgment  In  favor  of 
plaintiff  and  remanded  the  cause,  holding 
that  the  uncontradicted  evidence  showed  as 
a  matter  of  law  that  plaintiff  was  guilty  of 
contributory  negligence.  This  opinion  vrill 
be  found  in  167  S.  W.  at  page  7,  and  as  it 
presents  a  fair  statement,  both  of  the  plead- 
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ings  and  the  evince,  addaoed  In  this  trial, 
we  will  adopt  such  statement,  without  repeat- 
ing in  thia  (pinion. 

The  cause  was  submitted  to  the  Jury  upon 
special  Issues',  which  only  presented  the  ques- 
tion of  discovered  peril;  the  court  holding 
that  the  evidence  showed  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  therefore  was  not  entitled  to 
recover,  unless  upon  the  theory  of  discovered 
perlL  The  Issues  presented  and  the  answers 
thereto  were  as  follows: 

Question  A:  "If  you  have  found  from  the  evi- 
dence that  plaintiS  was  struck  and  injured  by 
the  train  mentioned  in  the  evidence,  was  or  was 
not  the  plaintiff,  immediately  before  being  struck 
by  said  engine,  in  a  position  of  peril  from  said 
engine?    Ans,  Yes." 

Question  B:  "Did  or  did  not  the  engineer  op- 
erating said  engine  and  train  discover  the  peril- 
ous position,  if  any,  of  the  plaintiff  in  time  for 
bim  to  have  stopped  said  train  or  to  have  slack- 
ened its  speed,  or  to  have  given  plaintiff  warn- 
ing of  the  approach  of  said  train  in  time  to 
have  avoided  mjury  to  plaintiff  from  said  train? 
Ans.  Yes.** 

Question  C:  "Did  or  did  it  not  reasonably  ap- 
pear to  said  engineer  that  he  could  pass  plain- 
tiff with  said  train  in  safety  to  plaintiff,  or  that 
plaintiff  would  probably  leave  said  track  in  time 
to  avoid  being  injured  by  said  train?  Ans. 
Yes." 

Question  D :  "Did  or  did  not  said  engineer 
sound  the  whistle  of  said  train  or  ring  the  bell 
of  said  engine  in  time  for  plaintiff  to  nave  got- 
ten out  of  the  way  of  said  approaching  train, 
if  he  was  in  the  way  of  same?    Ans.  Yes.'* 

Question  E:  "Did  or  did  it  not  reasonably  ap- 
pear to  said  engineer  that  plaintiff  heard  and 
would  heed  such  warnings,  if  any,  before  be- 
ing struck  by  such  engine,  if  you  find  that  he 
.was  struck  by  same?  Ans.  Yes." 
•  Question  F:  "Was  or  was  not  plaintiff,  while 
In  view  of  said  engineer,  as  said  train  was  ap- 
proaching him  and  before  the  engineer  lost  sight 
of  plaintiff,  walking  in  such  position  with  ref- 
erence to  said  track  the  engine  and  train  could 
have  passed  bim  in  safety?    Ans.  Yes.'* 

Question  G:  "Did  or  did  not  such  eni^e 
strike  and  injure  plaintiff?    Ans.  Yes.*" 

Question  H:  "If  you  have  answered  the  next 
preceding  question  in  the  affirmative — that  is 
question  G— how  much,  if  any,  was  plaintiff 
damaged  by  such  injury,  if  any,  estimating  such 
damages  according  to  the  law,  as  given  you  in 
paragraph  4  of  the  above  charge?  Ans. 
$600.00.* 

The  court  further  gave  the  Jury  an  accept- 
ed definition  of  "negligence"  and  "ordinary 
care,"  and  further  charged  the  jury: 

"(2)  If  an  engineer  operating  a  train  discov- 
ers a  person  in  front  oi  such  train,  and  on  or 
near  the  track  upon  which  the  train  is  being  op- 
erated, in  a  position  of  peril  with  reference  to 
such  train,  and  such  engineer  discovers  snch 
perilous  position  of  such  person,  and  it  does 
not  reasonably  appear  to  such  engineer  that  be 
can  safely  pass  such  person  with  his  train,  or 
that  such  person  was  aware  or  would  become 
aware  of  the  approach  of  such  train,  and  would 
probably  leave  such  position  of  peril  before  be- 
ing injured  1^  such  train,  it  then  becomes  the 
duty  of  such  engineer  to  use  the  means  in  his 
power  consistent  with  the  safety  of  the  train 
and  the  persona  thereof  to  stop  the  train,  if 
necessary,  or  to  slacken  the  speed  of  such  train, 
or  to  give  such  warning  as  might  be  in  his  pow- 
er to  avoid  injuring  such  person  with  said  train, 
if  he  had  time  in  which  to  stop  said  train,  or 
to  slacken  the  speed  of  same,  or  to  give  such 
wamine  before  such  person  was  injured.  And 
it  would  make  no  difference  that  such  person 


was  himself  a  trespasser,  cr  waa  Mmself  guilty 
of  negligence  in  placing  himself  in  such  perilous 
position  with  reference  to  such  railway  track 
and  approaching  train. 

"(3)  If  such  engineer  did  not  discover  the 
perilous  position  of  the  person  on  or  near  the 
track  in  time  to  stop  said  train  before  injuring 
such  person  by  the  use  of  the  means  in  his  pow- 
er, or  to  slacken  the  speed  of  such  train  before 
such  person  was  struck  by  such  train,  or  to 
give  such  person  warning  of  the  approach  of 
said  train  in  time  to  avoid  injuring  such  person, 
or  in  time  for  such  i>erson  to  escape  from  such 
danger,  or  if  it  reasonably  appeared  to  such  en- 
gineer that  such  person  would  probably  leave 
such  place  of  danger  befpre  being  injured  by 
said  train,  or  If  it  reasonably  appeared  to  said 
engineer  that  he  could  pass  such  person  with 
his  train  in  safety  to  such  person,  or  it  such 
engineer  gave  warning  by  soimding  the  whistle 
of  such  engine  or  ringing  the  bell  thereof  in 
time  for  such  person  to  leave  snch  place  of  dan- 
ger, and  it  reasonably  appeared  to  snch  en- 
gineer that  snch  person  heard  such  warning  in 
time  to  leave  such  track  or  such  place  of  dan- 
ger^  before  being  struck  by  such  approaching 
tram,  or  that  such  person  was  in  such  position 
with  reference  to  said  track  and  approaching 
train  when  seen  by  the  engineer  that  such  train, 
if  such  person  had  not  changed  his  position  with 
relation  to  such  track,  would  or  could  have 
passed  him  with  safety,  then  in  either  of  the 
events  herein  mentioned  it  would  not  be  negli- 
gence upon  the  part  of  the  engineer  to  under- 
take to  pass  such  person  with  his  engine  and 
train." 

[1-4]  Appellant's  first  assignment  urges  er- 
ror In  the  failure  of  the  trial  court  to  give 
plaintUTs  special  charge,  which  submitted  to 
the  jury — 

"the  issues  as  to  whether  or  not  defendant  waa 
guilty  of  negligence  as  idleged  in  plaintiff's  peti- 
tion in  failing  to  give  signals  while  the  train 
was  moving  within  tiie  corporate  limits  of  the 
city  of  Ft.  Worth,  and  in  running  more  than 
six  miles  per  hour  on  the  occasion  of  plaintiff's 
injuries,  in  violation  of  ordinances  in  evidence, 
and  as  to  whether  or  not  the  plaintiff  was  guilty 
of  contributory  negligence  in  the  premises," 

The  court  found  in  its  qualification  of  ap- 
pellant's fourth  bill  of  exceptions  that  the 
evidence  showed  that  plaintiff  was  guilty  of 
contributory  negligence  as  a  matter  of  law, 
and  stated  that  he — 

"would  so  hold,  even  if  he  were  not  bound  by 
the  decision  to  that  effect  by  the  Court  of  Civil 
Appeals  on  the  former  trial  of  this  casa." 

The  evidence  is  practically  the  same  as 
apparently  was  adduced  on  tiie  former  trial 
and  Bhovra  in  the  statement  made  by  the  Tex- 
arkana  court  Without  repeating  said  testi- 
mony, perhaps  it  is  sufficient  for  us  to  state 
that  we  agree  with  the  conclusion  reached  by 
the  trial  court,  as  well  as  that  reached  by 
the  Court  of  Civil  Appeals  for  the  Texarkana 
District,  that  the  evidence  discloses  contribu- 
tory negligence  on  the  part  of  the  plaintiff 
as  a  matter  of  law.  Therefore  we  hold  that 
the  trial  court  properly  refused  to  submit 
the  issue  of  plaintifTs  contributory  negli- 
gence. Moreover,  plalntlfl's  proffered  charge 
contained  definitions  already  given  in  the 
main  charge,  and  was  in  form  a  general 
charge,  while  it  must  be  presumed,  from  the 
fact  that  the  court  submitted  the  case  oa 
special  issues,  that  a  request  therefor  tuid 
been  made  by  one  or  both,  parties.    Where  a 


Digitized  by 


Google 


Tex.) 


JJl  ORONE  v.  OHIOACK),  B.  I.  <fc  Q.  BT.  00. 


101 


case  Is  submitted  on  special  Issues,  it  Is  not 
proper  to  glVe  a  general  cbarge.  Cole  r. 
Crawford,  69  Tex.  124, 5  S.  W.  646 ;  Moore  r. 
Plerson,  03  S.  W.  1007;  Express  Co.  t.  Bud- 
man,  146  S.  W.  268.  Nor  would  It  be  proper, 
even  though  the  .  question  of  contributory 
negUgence  was  Issuable  in  the  light  of  the 
testimony,  to  submit  the  same  as  a  general 
Issue,  when  the  case  was  submitted  on  spe- 
cial issues.  Therefore  we  overrule  appel- 
lant's, first  assignment. 

[S]  The  second  assigninent  Is  as  follows: 
"The  court  erred  In  permitting  the  witnesses 
W.  A.  Duringer  and  H.  B.  Trigg  to  testify  over 
plaintiff's  objection  to  the  effect  that  malinger- 
ers  in  damage  claims  against  railway  companies 
selected  the  spine  as  a  favorite  part  of  the  per- 
son to  claim  was  injnred,  and  that  they  knew 
of  such  things  as  'railroad  spines,'  as  shown  bv 
plaintifT's  biU  of  ezceirtdon  Nos.  1  and  2  herein." 

The  bill  of  exceptions  shows  that  Dr.  H.  B. 
Trigg,  while  testifying,  was  asked  the.  fol- 
lowing questionB  and  made  answers  tiiereto 
as  shown: 

"Q.  And  with  malingerers,  what  is  the  favor- 
ite part  of  the  anatomy  selected  for  the  purpose 
—ordinarily? 

"Mr.  Bowlin:  I  object,  don't  think  it  is  prop- 
er, immaterial,  irrelevant,  and  prejudicial  to 
plaintiff. 

"The  Court:  Oo  ahead  and  ask  the  question. 
(PlaintiS  excepts.) 

"A.  Well,  my  observation  and  experience  is, 
the  most  of  them,  the  back— some  part  of  the 
back." 

And  Dr.  Duringer,  while  testifying  for  ap- 
pellee, was  asked: 

"Q.  Doctor,  what  is— is  there  any  particular 
part  of  the  anatomy  that  is  a  favorite  part  with 
people  who  are  shamming  injuries,  malingerers, 
as  you  doctors  call  them?  A.  The  back  or 
spine— with  my  experience  it  is  usually  the 
spinal  vertebne — that  covers  it — I  don't  know 
what  it  means,  usually  they  complain  of  spiaal 
injuries.  That  is  a  bugaboo.  I  know  in  all  my 
evidence  before  the  courts  they  complain,  of 
spinal  troubles.  Does  that  cover  it  sufficiently? 
Q-  Do  doctors  in  medical  books  use  any  such 
expressions  as  'railway  spines'?    A.  Tes." 

We  think  any  orror  here  presented  be- 
comes barmleea,  in  view  of  the  finding  of  the 
Jury  against  plaintlfF  in  answer  to  questions 
C,  D,  B,  and  F.  Upon  the  answers  to  these 
issues  the  question  of  the  liability  vel  non 
of  defendant  depended,  and  the  answers  of 
the  Jury  being  against  plaintUf's  claim  of 
liability  on  the  part  of  the  defendant,  it 
became  immaterial  as  to  whether  or  not 
plalntlif  was  shamming  or  malingering  us  to 
the  existence  or  extent  of  his  injuries, 
While  the  Jury  found,  in  effect,  that  he  was 
injured,  and  that  It  would  take  $500  to  rea- 
sonably compensate  him  for  such  injuries, 
yet  the  Jury's  findings  of  fact,  which  excul- 
pated deflendant  from  liability,  made  the 
question  of  injuries,  or  the  extent  of  inju- 
ries. Immaterial. 

[6-t]  In  the  third  speciflcation  prejudicial 
error  is  urged  to  the  remarks  of  counsel  for 
the  defendant  in  addressing  the  Jury  as 
follows: 

"Ton  will  remember  when  the  pleadings  were 
read  that  plaintiff's  petition  alleged  that  plain- 
tiir  was  injured  thrangh  the  negUgenoe.of  de- 


fendant, and  that  he  alleged  that  he  was  not 
negligent, .  but  was  using  due  care.  Yon  will 
also  remember  that  I  pleaded  and  read  to  you  in 
my  answer  that  he  was  grossly  negligent,  and 
that  it  was  his  own  fault  that  he  was  hurt,  and 
that  the  railway  company  and  its  engineer  was 
not  guilty  of  negUgence.  Now,  Judge  Swayne 
has  not  submitted  to  you  the  question  as  to 
whether  or  not  the  plaintiff  was  guilty  of  neg- 
ligence that  caused  him  to  get  hurt,  for  the  rea- 
son that  Judge  Swayne  knows  that  he  was  guil- 
ty of  negligence,  and  that  it  was  his  own  fault 
that  he  got  hurt,  and  tihe  evidence  that  he  was 

failty  of  negligence  was  bo  overwhelming  that 
udge  Swayne  has  taken  that  question  away 
from  you  in  his  charge.  Now,  as  to  the  other 
question,  as  to  what  we  call  discovered  peril, 
that  is,  as  to  whether  or  not  the  engineer  saw 
him  in  time  to  have  avoided  him  and  actually 
realized  the  danger  he  was  in,  tlte  law  of  Texas 
is  that,  if  there  is  the  slightest  evidence  on  an 
issue,  that  is,  what  we  call  a  scintilla  of  evi- 
dence, the  court  has  got  to  submit  the  question 
to  the  jury,  even  though  he  would  grant  a  new 
trial  if  the  verdict  was  rendered  for  the  plain- 
tiff. Mow  the  law  is  different  in  the  United 
States  court.  If  this  case  was  being  tried  in 
the  federal  court  here.  Judge  Meek  would  charge 
you  to  render  a  verdict  for  the  defendant  with- 
out letting  you  leave  the  jury  box." 

We  do  not  believe  that  it  constituted  re- 
versible error  to  permit  the  counsel  for  the 
defendant  to  state,  in  effect,  that  it  was 
shown,  by  the  failure  of  the  trial,  court  to 
submit  to  them  the  question  of  plalntifTs  con- 
tributory negligence,  that  said  court  had 
found  the  evidence  to  so  overwhelmingly 
establish  contributory  negligence  that  he  had, 
withdrawn  that  question  from  the  Jury,  and 
that  the  court  had  limited  plaintilTs  right 
of  recovery  to  the  issue  of  discovered  peril. 
Such  was  the  fact,  and  we  are  of  the  opin- 
ion that  the  counsel  was  within  his  proper 
domain  of  argument  in  presenting  his  con- 
dnslon  to  the  Jury  upon  the  proceedings  in 
the  trial  which  were  known  to  the  Jury.  G., 
H.  &  S.  A.  By.  Co.  V.  Smith,  83  S.  W.  184 ;  Id., 
100  Tex.  267,  08  S.  W.  240;  M.,  K.  &  T.  By. 
Co.  V.  NordeU,  20  Tex.  Civ.  App.  362,  fiO  S. 
W.  601,  writ  of  error  refused  93  Tex,  735. 
Bren  if  that  portion  of  the  argument  of  de- 
fendant's counsel  which  purported  to  tell  the 
Jury  what  the  current  practice  was,  or  would 
be,  in  the  United  States  court,  and  what 
course  the  federal  District  Judge  would 
follow  under  similar  circumstances,  should 
be  held  improper,  yet  since  the  objection  goes 
to  the  whole  argument,  and  a  portion  of 
the  same  is  not  subject  to  the  objections 
made,  we  think  the  rule  applicable  to  the  ad- 
mission or  exclusion  of  testimony  should 
apply,  and  that  the  assignment  must  be  over- 
ruled. Smyth  V.  Caswell,  67  Tex.  567,  4 
a  W.  848;  Scbolze  r.  Jalonick,  18  Tex. 
av.  App.  296,  44  S.  W.  580;  Ballway  Co.  t. 
Oormley,  91  Tex.  393,  48  S.  W.  877,  66  Am. 
St.  Rep.  804;  Railway  Go.  v.  Powell,  38  Tex. 
av.  App.  157,  88  8.  W.  21,  affirmed  in  101 
Tex.  662  (no  oplni(m).  To  give  force  to  the 
reasonableness  of  applying  the  same  rule  in 
the  case  of  argument  of  counsel  as  is  appli- 
cable in  the  admission  of  evidence,  and  as 
showing  that  the  trial  court  understood  the 
objections  urged  were  directed  principally, 
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If  not  entirely,  to  the  reference  as  to  wbat 
the  court's  views  were  on  the  Issue  of  con- 
tributory negligence,  it  will  be  noted  that  by 
the  qualification  of  the  court  to  defendant's 
bill  of  exception,  in  which  complaint  is  made 
of  this  argument^  the  court  states  that  the 
argument  objected  to,  as  to  the  evidence  ful- 
ly establishing  contributory  negligence,  was 
provoked  by  plaintiff's  counsel  in  bis  opening 
argument,  after  the  court  had  explained  to 
the  attorneys  for  both  parties  that  he  had 
concluded  that  there  was  no  Issue  of  c<m- 
tributory  negligence,  and  had  decided  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law;  counsel  for  plain- 
tiff contending  In  his  opening  argument  that 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence, and,  therefore,  would  not  be  limited 
to  recovery  merely  on  the  question  of  dis- 
covered peril.  Railway  Co.  v.  Garcia,  62 
Tex.  285;  Ry.  C!o.  v.  Dangherty,  81  S.  W.  705; 
I.  &  G.  N.  Ry.  V.  Goswlch,  83  S.  W.  428,  af- 
firmed In  88  Tex.  47T,  85  S.  W.  786.  Further- 
more, we  are  of  the  opinion  that  the  verdict 
of  the  Jury  is  supported  by  a 'strong  pre- 
ponderance of  the  evidence,  and  therefore  it 
does  not  appear  that  the  argument  made  by 
counsel  with  reference  to  the  practice  or 
procedure  in  the  federal  court  had  any  preju- 
dicial Influence  on  the  Jury,  and  therefore 
does  not  constitute  reversible  error.  Willis  & 
Bro.  V.  Lowry,  66  Tex.  540,  2  S.  W.  449;  Rail- 
way V.  Duelin,  86  Tex.  450,  25  S.  W.  406; 
McLane  y.  Paschal,  74  Tex.  20,  11  S.  W.  837, 
and  other  cases  cited  in  1  Encyc.  Dig.  of 
Texas  Reps.  p.  886. 

[9]  Appellant's  fourth  assignment  is  as  fol- 
lows: 

"The  verdict  of  the  Jury  in  answer  to  ques- 
tions propounded  to  them  was  not  responsive 
and  not  intelligible  as  to  questions  A,  B,  C,  D, 
El,  and  F,  as  such  questions  could  not  be  an- 
swered by  the  single  word  'Yes.' " 

We  do  not  think  there  is  any  merit  In 
this  assignment,  and  we  think  it  is  evident 
that,  in  answering  these  issues,  as  they  did, 
the  Jury  intended  to  state  an  afflrmitive 
finding  to  each  of  the  questions  presented. 
Therefore  the  fourth  assignment  is  over- 
ruled, and  likewise  the  fifth,  which  raises 
practically  the  same  question. 

All  assignments  are  overruled,  and  the 
Judgment  Is  afflmied. 


BURUEtiL  ENGINEERING  &  CONSTRUC- 
TION CO.  V.  GRISIER.    (No.  8405.)* 

<Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

Jane  24,  1916.    Rehearing  Denied 

Oct  28,  1916.) 

1.  Dauaoeb  «=»170  —  Action  fob  Pebsowai, 

Injury— Evidence. 
In  a  servant's  action  for  injury,  his  testimo- 
ny that  be  had  a  wife  and  two  babies,  was  in- 
admissible. 

[Ed.    Note.— For   other   cases,    see   Damages, 
Cent.  Dig.  {§  496,  497;   Dec.  Dig.  «=s»170.] 


2.  Appeal  ajxd  Ebbob  «s»1050(2)— Habvlebs 

Ebbob— EvmEKCE. 
In  a  servant's  action  for  injury,  where  he 
was  asked  whether  he  was  a  man  of  family,  and 
answered  that  he  had  a  wife  and  two  babies,  to 
which  answer  defendant's  objection  was  sustain- 
ed, and  plaintiffs  counsel  then  remarked  that  he 
thought  the  testimony  was  not  prejudicial,  in  the 
absence  of  any  request  to  ezdude  the  remark  or 
of  any  showing  that  the  testimony  and  remarks 
were  probably  considered  to  the  defendant's  prej- 
udice, there  was  no  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4164;  Dec.  Dig.  «=1050(2).] 

3.  Evidence  ^s>166(1)   —  Admissibilitt  — 
Heabsat. 

In  a  servant's  action  for  injury  from  the  fall 
of  a  hoisting  elevator,  alleged  to  have  been  an 
unsafe  place  for  work,  and  to  have  been  out  of 
repair,  where  plaintiff's  witness  testified  that  tie- 
fore  the  accident  he  heard  defendant's  employ^ 
request  permission  of  its  superintendent  in 
charge  of  the  work  to  repair  the  engine  which  he 
said  was  in  bad  shape,  and  tliat  the  supei^ 
intendent  said  they  were  going  to  use  it  through 
the  job,  and  where  no  objection  was  urged  to 
such  reply,  proof  of  the  request  was  admissible 
to  explain  the  reply. 

[Ed.  Note.— For  other  cases,  see  ETvidence, 
Cent.  Dig.  {§  446,  446,  467,  468 ;  Dec.  Dig.  «=> 
156(1).] 

4.  Masteb  and  Servant  «=>270(18)  —  Evi- 
dence—Neoliqence. 

Where  there  was  other  evidence  of  defects  in 
the  engine  when  the  request  was  made,  the  state- 
ment of  the  employ^  that  the  engine  was  in  bad 
order,  in  connection  with  his  request  for  permis- 
sion to  repair  it,  was  admissible  to  show  that 
notice  of  such  defect  was  then  brought  to  the 
knowledge  of  defendant's  superintendent  in  the 
absence  of  any  request  for  an  instruction  limit- 
ing the  effect  of  such  testimony  to  the  purpose 
for  which  it  was  alone  admissible. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  923;  Dec.  Dig.  «=> 
270(13).] 

6.  Masteb  and  Servant  €=»278(12)  —  StnrFi- 
ciENCY  OF  Evidence— Negligence. 
In  an  action  for  injury  to  the  foreman  of  a 
construction  company  from  the  fall  of  a  hoisting 
elevator,  alleging  it  to  be  an  unsafe  place  for 
work,  and  defendant's  negligence  in  not  keeping 
it  in  a  reasonably  safe  condition,  evidence  held 
to  support  a  finding  of  the  defendant's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  965;  Dec.  Dig.  «=» 
278(12).] 

6.  Evidence  *=o77(5)  —  WaiaHT  and  Suffi- 
ciENOT— Failure  to  Introduce  Evidence. 
The  defendant's  failure  to  introduce  its  en- 
gineer as  a  witness  created  no  presumption  that 
his  testimony  on  that  issue,  if  produced,  would 
be  unfavorable  to  the  defendant  j  especially  where 
there  was  no  showing  that  his  testimony  was 
available  at  all,  or  that  it  was  available  to  the 
defendant,  and  not  to  the  plaintiff, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  97;   Dec  Dig.  <S=»77(5).] 

7.  Damages  €=9l32(4)— Excessive  Dailaqis— 
Pebsonal  Injust. 

A  verdict  of  $3,000,  awarded  the  ground 
foreman  of  a  construction  company,  aged  30, 
earning  $4.40  per  day,  and  not  educated  to  do  any 
kind  of  office  work,  for  an  injury  rendering  him 
unconscious  for  a  day  and  a  half,  confining  him 
to  the  hospital  for  a  few  days,  resulting  in 
bruises,  pains  in  his  head,  and  the  aggravation  of 
a  hernia,  from  which  be  had  previously  suffered. 


,  fissFor  other  cases  see  aame  topic  and  KEY-NUUBBR  In  all  Key-Numbered  Dlcwts  and  Indexee 
'Application  for  writ  of  error  pending  In  Supreme    Court 
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BO  that  fae  was  unable  to  do  any  heavy  lifting, 
was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  $  375 ;  Dec  Dig.  <S=>132(4).] 

Error  from  Dtstrlct  Court,  Wichita  Conn- 
ty;  J.  W.AMn,  Judge. 

Action  by  Fred  (Srlsier  against  the  Burrell 
Engineering  &  Construction  Company,  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Buff,  Martin  &  Bulllngton,  of  Wichita 
Falls,  for  plaintiff  In  error.  W.  F.  Weeks 
and  Harry  C.  Weeks,  both  of  Wichita  Falls, 
for  defendant  in  error. 

DUNKLIN,  J.  The  Burrell  Ekiglneering  & 
Conatruction  Company,  as  contractors,  erect- 
ed a  building  in  the  city  of  Wichita  Falls. 
An  elevator  was  constructed  at  the  side  of 
the  buUdlng  for  the  purpose  of  hoisting  ma- 
terial used  in  the  building.  The  car  upon 
which  the  material  was  elevated  worked  be- 
tween four  posts,  and  was  raised  and  lowered 
by  means  of  a  cable,  the  movement  of  which 
was  controlled  by  an  engine.  The  cable 
wound  around  a  drum,  and  the  engineer,  by 
means  of  a  lever  operated  by  his  foot,  could 
cause  the  cable  to  wind  or  unwind  around 
tlie  drum,  and  thus  raise  or  lower  the  eleva- 
tor car  or  cage.  Fred  Grisler  was  employed 
by  the  company  as  ground  foreman  in  charge 
of  other  employes  who  gathered  and  mixed 
material  for  making  concrete  used  in  the  con- 
struction of  the  building.  When  the  concrete 
w^as  ready  for  such  use,  it  was  placed  upon 
the  elevator  and  hoisted  to  the  men  who  were 
spreading  it  Grisler,  for  some  purpose  inci- 
dent to  the  duties  of  his  employment,  rode 
up  on  the  elevator  upon  one  of  the  trips  car- 
rying concrete,  and  after  the  concrete  was  un- 
loaded he  started  down  upon  the  elevator, 
when  the  same  slipped  and  fell  with  him,  a 
distance  of  some  30  or  40  feet,  resulting  in 
his  injuries.  He  instituted  this  suit  against 
the  company  for  damages  for  such  Injuries, 
and  from  a  Judgment  In  his  favor,  for  $3,000, 
the  defendant  has  prosecuted  this  writ  of 
error. 

In  answer  to  special  Issues  the  jury  found 
that  the  defendant  did  not  exercise  ordinary 
care  to  furnish  plaintiff  a  reasonably  safe 
place  to  Xvork  and  reasonably  safe  means  to 
get  to  and  from  the  different  places  where 
his  duties  called  him ;  that  defendant  did  not 
use  ordinary  care  to  keep  the  elevator  and 
hoisting  eaghie  in  a  reasonably  safe  state  of 
reiMir;  and  that  defendant's  negligence  so 
foond  was  the  proximate  cause  of  plaintiff's 
injuries.  The  jury  also  found  that  at  the 
time  of  his  Injuries  plaintiff  had  no  actual 
knowledge  that  the  hoisting  engine  was  out 
of  repair  or  the  danger  incident  to  riding 
tliereon  at  tlie  time,  and  that  a  person  of  or- 
dinary prudence  engaged  as  the  plaintiff  was 
would  not  lutve  known  <^  such  dangers.  The 
negligence  of  the  defendant  so  found  by  the 
jury  was  alleged  in  plalntUTs  petition  as  a 
basis  for  the  recovery. 


[1,2]  While  plaintiff  was  on  the  witness 
stand  he  was  asked  by  his  counsel  whether 
or  not  he  was  a  man  of  family,  to  which  he 
answered  that  he  had  a  wife  and  two  babies. 
After  the  question  bad  been  asked  and  an- 
swered, counsel  for  defendant  objected,  oq 
the  ground  that  it  was  Irrelevant  and  im- 
material. The  objection  was  sustained  by 
the  court,  after  which  ruling  counsel  for  the 
plaintiff,  in  the  presence  of  the  jury,  made 
the  following  remarks  to  the  court: 

"I  think  the  jury  has  a  right  to  know  wheth- 
er  or  not  a  man  is  married.  It  is  not  prejudi- 
cial—that could  not  injure  anybody.  I  never 
beard  of  a  case  being  reversed  on  an  error  like 
that  because  a  man  testified  that  he  was  a  mar- 
ried man  in  any  kind  of  a  lawsuit" 

A  bill  of  exception  was  reserved  by  defend- 
ant's counsel  to  the  remarks  of  plaintiff's 
counsel,  as  well  as  to  the  testimony  given  by 
the  plaintiff,  but  it  does  not  appear  that  any 
request  was  made  of  the  court  to  exclude  the 
remarks.  It  is  well  settled  by  the  author- 
ities that  such  testimony  in  a  suit  of  this 
diaracter  is  inadmissible  and  so  prejudicial 
in  some  Instances  as  to  constitute  reversible 
error,  notwithstanding  its  exclusion  by  the 
court.  M.,  K.  &  T.  By.  Co.  T.  Thomas,  132 
S.  W.  974;  M.,  K.  &  T.  By.  Co.  v.  Hannlg,  91 
Tex.  347,  43  S.  W.  608.  It  is  also  well  set- 
tled that  not  every  error  committed  In  the 
trial  of  a  case  will  cause  a  reversal,  and  that 
if  it  reasonably  appears  from  the  record  that 
an  error  probably  did  not  operate  to  the  prej.- 
udice  of  the  complaining  party,  an  assign- 
ment of  error  addressed  thereto  wUl  be 
overruled.  As  the  trial  judge  in  the  present 
Instance  instructed  the  jury  not  to  consider 
the  testimony  complained  of,  then  in  the  ab- 
sence of  some  showing  In  the  record  that  such 
testimony  and  remarks  of  counsel  were  prob- 
ably considered  to  the  prejudice  of  the  de- 
fendant, it  must  be  presumed  that  the  in- 
structions of  the  court  were  obeyed.  Further- 
more, defendant's  counsel  did  not  request 
the  court  to  exclude  the  remarks  of  plain- 
tiff's counsel,  which  doubtless  would  have 
been  done  upon  request  for  another  instruc- 
tion in  writing  in  the  submission  of  the  case 
to  the  Jury  not  to  consider  such  testimony 
and  remarks.  After  a  careful  consideration 
of  the  evidence  relating  to  defendant's  alleg- 
ed liability  and  the  injuries  sustained  by  the 
plaintiff,  and  the  amount  of  damages  allowed 
by  the  jury,  we  are  unable  to  say  that  the 
evidence  Introduced  and  the  remarks  of  coun- 
sel referred  to  would  be  a  suffi<dent  ground 
for  reversal  of  the  Judgment,  and,  according- 
ly, the  assignment  of  error  now  under  dis- 
cussion is  overruled.  Smyth  v.  Caswell,  67 
Tex.  687,  4  S.  W.  848;  Wells  Fargo  v.  Ben- 
jamin, 166  S.  W.  120 ;  Id.,  179  8.  W.  513. 

[3,4]  W.  D.  Plerson,  a  witness  for  the 
plaintiff,  testified  that  about  a  week  before 
the  accident  he  beard  one  of  the  employes 
request  permission  of  Leo  Jones,  defendant's 
superintendent  In  charge  of  the  work,  to 
repair  the  engine  which  he  told  Jones  at  the 
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time  was  In  bad  shape,  and  to  which  request 
Jones  replied: 

"No,  we  are  going  to  malce  it  go  until  we  get 
through  this  job  b^ore  we  do  anything  with  it 
if  we  can." 

The  defendant  objected  to  that  testimony 
In  BO  far  as  It  related  to  the  statement  of  the 
employ^  making  the  request  of  Jones,  upon 
the  following  grounds: 

"In  the  first  place  it  is  hearsay,  In  the  second 
place  it  is  coming  from  an  absolutely  unknown 
source,  the  witness  not  undertaking  to  tell  how 
it  was,  who  it  was,  or  what  the  man  was  doing, 
even  with  any  degree  of  certainty  who  made  the 
remark,  and  we  have  no  opportunity  whatever  of 
contradicting  any  such  testimony  as  that,  any 
cross-examination — the  witness  who  made  the  re- 
mark— we  are  left  in  the  dark  as  to  who  he  was 
and  whether  it  was  true  or  untrue." 

In  the  one  and  only  proposition  submitted 
under  an  assignment  of  error  to  the  ruling 
of  the  court  in  admitting  the  testimony,  the 
only  ground  of  objection  urged  is  that  it  was 
hearsay.  The  reply  by  Jones  to  the  request 
could  not  be  understood  without  proof  of 
the  request,  and  as  no  objection  was  urged 
to  such  reply,  proof  of  the  request  was  ad- 
missible to  explain  its  meaning.  Further- 
more, as  there  was  other  evldenoe  tending 
io  show  defects  In  the  engine  at  the  time  the 
request  was  made,  the  statement  of  the  un- 
known employd  that  the  engine  was  In  bad 
order,  made  in  connection  with  his  request 
for  permission  to  repair  it,  was  admissible 
to  show  that  notice  of  such  defect  was  then 
brought  to  the  knowledge  of  Jones,  the  super- 
intendent. In  the  absence  of  a  request  for 
an  instruction  to  the  Jury  limiting  the  effect 
of  such  testimony  to  the  purpose  alone  for 
which  It  was  admissible,  appellant  cannot 
complain  that  the  Jury  may  have  considered 
It  as  proof  that  the  engine  was  in  an  unsafe 
c<Hidltion. 

[5,8]  By  other  assignments  of  error  it  Is 
insisted  that  the  evidence  is  wholly  insuffi- 
cient to  show  what  caused  the  elevator  to 
fall;  insufficient  to  Aipport  a  finding  of 
negligence  alleged  in  the  petition  as  a  basis 
for  the  recovery;  that  the  only  evidence  from 
which  such  negligence  could  possibly  be  in- 
ferred was  that  it  showed  that  the  accident 
happened,  which  would  be  insufficient;  that 
if  any  negligence  was  proven,  there  was  no 
evidence  to  show  any  causal  connection  be- 
tween It  and  the  accident  in  controversy. 

J.  B.  Wallace  testified  that  he  was  employ- 
.  ed  upon  the  building  when  plaintiff  was 
hurt;  that  he  was  not  working  on  the  night 
of  plaintiff's  injury,  but  went  to  work  at  7 
o'clock  the  following  morning,  at  which  time 
the  blacksmith  and  the  engineer  were  work- 
ing upon  the  hoisting  engine,  but  witness  did 
not  know  what  kind  of  repairs  were  bedng 
done.  F.  A.  Anderson,  who  had  also  been 
employed  upon  the  building,  testified: 

That  he  quit  work  on  Thursday  or  Friday  be- 
fore plaintiff's  injury  on  the  following  Monday 
or  Tuesday.  That  the  last  time  he  noticed. the 
brake  which  was  used  in  operating  the  levator 


It  was  badly  out  of  repair.  That  "the  lining  of 
the  brake  is  made  out  of  oak  wood  in  small 
blocks,  put  on  a  band  with  two  rivets,  and  they 
are  supposed  to  be  countersunk  so  that  the  rivets 
won't  work  on  the  drum.  By  countersunk  I 
mean  that  the  head  of  the  rivet  is  not  to  come 
out  as  far  as  the  surface  of  the  block;  that  is 
the  way  they  are  supposed  to  be.  These  were 
worn  off  and  some,  maybe  all  of  them,  I  didn't 
look  at  each  blocic;  I  noticed  a  few  that  they 
were  worn  so  that  the  rivet  beads  were  working 
on  the  drum,  that  would  make  it  slip  and  get  hot. 
When  the  drum  slipped  in  the  blocliB,  that  would 
affect  the  stopping  of  the  elevator;  it  would 
make  the  brake  weaker;  if  the  brake  slipped  the 
elevator  was  liable  not  to  stop.  Half  of  one 
of  the  blocks  was  gone  entirely.  That  is  all  I 
noticed  that  was  the  matter  with  It.  The  brake 
band  was  loose ;   it  was  plenty  loose." 

Fred  Williams,  another  employd,  also  tes- 
tified that  on  the  morning  following  the 
night  of  the  accident  he,  too,  saw  the  night 
engineer  and  the  blacksmith  doing,  some  re- 
pair work  on  the  elevator.  F.  E.  Seally  tes- 
tified that  on  the  morning  following  the  acci- 
dent he  assisted  in  doing  repair  work  on  the 
elevator.    He  further  testified  as  follows: 

"I  was  blacksmith  helper  and  they  called  the 
blacksmith  to  work  on  the  brake.  I  say  the 
brake  was  out  of  order.  I  saw  it.  I  didn't  take 
particular  notice  of  the  brake— just  what  was 
the  matter,  but  I  knew  it  was  out  of  order  be- 
cause I  curled  the  tools  for  the  blacksmith  to 
work  with.  There  was  something  else  about  that 
engine  except  the  brake.  The  other  parts,  so  far 
as  I  knew,  were  in  good  order.  I  saw  the  brake 
when  I  went  out  there.  The  brake  band  was 
loose,  and  the  blocks  in  there  was  worn  until  the 
rivets  ran  against  the  band  to  hold  the  brake, 
you  know,  and  the  spindle  and  axle,  I  would  call 
it,  was  worn,  too.  It  would  slip:  it  would  not 
hold  jnat  exactly  as  they  wanted  it  to.  I  saw  it 
slip  once  or  twice.  The  day  man,  he  would  step 
on  the  brake  to  stop  the  elevator.  A  man  had 
to  put  his  feet  on  the  brake  to  make  it  work 
at  all,  to  stop  it.  You  had  to  put  your  foot  on 
the  brake  to  atop  the  brake,  but  sometimes  he 
would  put  all  his  weight  on  the  brake  and  it 
would  not  stop.  *  *  *  A  little  fellow  that 
was  the  foreman  and  the  blacksmith  and  another 
fellow,  a  Swede,  was  working  on  it;  they  were 
working  on  the  brake  band.  They  were  tighten- 
ing it  up,  because  it  was  loose.  I  didn't  notice 
just  where  it  was,  but  I  knew  they  were  working 
on  the  brake  band.  I  did  not  see  what  they  were 
doing;  I  didn't  notice  particularly.  I  knew 
they  were  working  on  it,  and  I  knew  there  was 
something  the  matter  with  iL  I  saw  it  was  loose 
on  account  of  the  rivets  coming  through  the 
block,  and  one  of  the  blocks  was  gone." 

The  foregoing  testimony  was  sufficient  to 
make  a  prima  facie  showing  that  there  was 
some  defect  in  the  brake  which  caused  it  to 
Blip  on  the  occasion  in  controversy,  in  the 
absence  of  any  proof  offered  by  defendant  to 
controvert  it,  notwithstanding,  the  fact  that 
the  failure  of  defendant  to  introduce  the  en- 
gineer as  a  witness  would  create  no  presump- 
tion that  his  testimony  upon  that  issue,  if 
produced,  would  be  unfavorable  to  the  de- 
fendant, especially  as  there  was  no  showing 
that  the  engineer's  testimony  was  available 
at  aU,  and.  If  so,  that  it  was  available  to  the 
defendant,  and  not  to  the  plaintiff.  Reynolds 
V.  ,L  &  Q.  N.  Ry.,  38  Tex.  av.  App.  273, 
8BJ}.  W.  823;  F.  W,  B.  Ry.  v.  Jones,  106 
Tex.  846,  166  S.  W.  1130.     The  tMt  that 
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the  elefvator  had  beoi  naed  eonttnaoiuar 
for  some  Ume  before  the  accident  carry- 
ing heavy  loads  and  without  slipping  did 
not,  as  contended  by  plaintiff  In  error, 
destroy  the  force  of  the  evidence  recited 
above  tending  to  show  that  the  brake  was 
defective,  and  that  defendant,  in  the  exercise 
of  ordinary  care,  shonld  have  discovered  and 
remedied  sach  defects  prior  to  the  accident 

[7]  Another  contention  Is  made  by  the 
plaintiff  In  error  that  the  judgment  la  ex- 
cessive. It  aeems  that  prior  to  the  accident 
the  plaintiff  had  snflered  from  hernia,  which 
was  aggravated  by  the  Injury.  While  it  was 
shown  that  plaintiff  was  confined  to  the  hos- 
pital only  a  few  dajre,  after  which  time  he 
began  to  do  light  work,  yet  according  to  the 
testimony  introduced  In  his  behalf,  he  fell 
some  30  or  40  feet,  was  thereby  rendered  un- 
consdoos  for  a  period  of  a  day  and  a  half; 
for  one  month  after  his  injury  he  had  suf- 
fered pains  In  his  head;  the  hernia  from 
which  he  had  suffered  before  has  been  per- 
manently exaggerated;  the  injury  to  his 
ankle  l8  of  a  permanent  nature;  wooden 
silvers  were  pulled  out  of  his  chin  and  jaw; 
and  he  was  otherwise  bruised ;  and,  accord- 
ing to  his  testimony,  he  has  been  unable  to 
do  heavy  lifting  as  he  could  do  prior  to  his 
injury.  He  was  80  years  of  age  at  the  time 
be  was  injured,  earning  a  salary  of  $4.40  per 
day,  and  was  never  educated  to  do  any  Mud 
of  office  work.  We  are  of  the  opinion  that 
the  evidence  was  sufDclent  to  sustain  the 
amount  of  the  recovery,  that  the  assignment 
now  under  discussion  should  be  overruled, 
and  tlie  judgment  affirmed. 

The  foregoing  Is  filed  In  lien  of  our  fbnner 
conclusions  In  affirming  the  judgment.  In  or- 
der to  correct  certain  errors  In  those  conclu- 
Blons  pointed  out  In  plaintiff  In  error's  mo- 
tion for  rehearing,  but  which  errors  do  not 
require  a  change  In  the  conclusion  that  the 
judgment  should  be  affirmed.  The  original 
opinion,  therefore,  la  withdrawn,  and  the 
motion  tor  rehearing  Is  overruled. 


MlLIiBB  et  aL  v.  POULTEB,     (No.  8438.)* 

(Court  of  OivU  Appeals  of  Texas.    Ft.  Worth. 
July  1.  U16.    On  MotioD  for  Rehear- 
ing,   Nov.   4,    Idle.) 

1.  EVIDCROB  ^3>«19(Z)  —  PaBOI.  BvIDKNOK  — 

CoifsronuTioK  or  Dsed. 
As  between  the  parties  to  a  deed,  parol  evi- 
dence is  admissible  to  vary  or  controvert  re- 
citals aa  to  the  nature  or  amount  of  the  consid- 
eration. 

[Ed.   Note;— SV>r   otiier   cases,   see   Evidence, 
Cent  Dig.  i  1012;   Dee.  Dig.  «Es>4ieC2).] 

2.  Tbssfass  to  Tbt  TmjB  «=>ie— DmRsxa— 
Patkbittb  o*  Fubohasb  Mohkt. 

A  voidor's  action  of  traapass  to  try  «  title 
for  default  of  payment  ef  purchase  money  ma^ 
be  defeated  by  tender  of  the  unpaid  purchase 


money,  or  by  ritowing  that  no  part  of  the  pur- 
chase money  remains  unpaid. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {{  20,  23;  Dec.  Dig.  «=» 
16.1 

8.  Bills  awd  Notes  <8=»5S7(8)  —  Pubchabbb 

WITH  NOTIOX— QttMTIOW  JOB  JCST. 

Where  one  who  had  bought  a  note  and  ven- 
dor's lien  from  one  who  had  brouKht  suit  on  the 
note,  in  which  suit  defendant  bad  answered, 
setting  up  defenses,  thereafter  intervened  in  such 
snit  as  plaintiil,  the  question  of  his  notice  of 
defenses  to  the  note  was  for  the  jury,  It  being 
error  to  peremptorily  instruct  for  him,  even 
if  he  were  not  chargeable  with  such  notice  un- 
der the  lis  pendens  statute  (article  6837,  Ver- 
non's Sayles*^  Ann.  Civ.  St  1814). 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  1879;   Dec.  Dig.  <»s>537(6).) 

4.  Tbbsfass  to  Tbt  Ttnus  «=341(1)  —  Evi- 

DENOB— WeXOHT. 

In  action  of  trespass  to  try  title  to  land  on 
the  greuad  of  nontmymeat  of  balance  of  pur- 
chase money,  secured  by  voidor's  Uen  and  evi- 
denced by  a  note,  where  there  was  no  evidence 
save  a  redtation  in  the  deed  at  the  land  to  con- 
tradict defendant's  pleading  and  testimony  that 
the  note  was  not  part  of  the  consideration  for 
the  land,  but  that  the  recitation  was  inserted  in 
the  deed,  unknown  to  defendants,  upon  an  ex- 
change of  lands  with  plaintiff's  assignor,  and 
it  did  not  appear  that  the  deed  was  introdaoed 
especially  for  the  purpose  Of  this  evidence,  the 
probative  force  of  the  recitation,  although  suffi- 
cient to  make  prima  facie  proof,  was  so  weak 
that  It  should  not  be  considered  as  any  evidence 
in  contradiction  of  the  otherwise  undisputed  tes- 
timony that  the  note  was  not  given  as  part  of 
the  purchase  price,  and  verdict  should  have  been 
directed  for  defendants. 

[Ed.  Note.— For  other  cases,  see  Trespsss  to 
Try  Title,  Cent  IMg.  {  62;  Dec.  Dig.  «s>4ia).] 

6.  BVIDENOK  «=»7!J— PBBStnfPTiosrs— Failttbb 

TO  Pbositcb  BSvidkkob. 
Where  a  plaintiff  did  not  seek  to  contradict 
defendant's  testimony  .denying  the  whole  basis 
of  his  cause  of  action,  the  presumption  arose 
that  he  had  no  testimony  to  controvert  it 

[Ed.  Note.— For  other  eases,  see  Bvidsncer 
Cent.  DiK.  8  06;    Dec.  Dig.  «=s»75.] 

Buck,  J.,  dissenting. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  B.  M.  Terrell,  Judge. 

Action  by  W.  J.  Mays  against  Mrs.  V.  F. 
Miller  and  others,  in  which  W.  B.  Poolter 
Intervened.  From  judgment  for  Intervener 
and  plaintiff,  defendants  appeal.  Reversed 
and  rendered. 

Jaa.  C.  Scott,  of  Ft  Worth,  for  appellants. 
John  L.  Foulter,  of  Ft.  Worth,  for  appellee. 

BUCK,  J.     On  Novend>er  4,  1914,  W.  J. 

lilays  filed  suit  against  Mrs.  Y.  F.  Miller 
and  her  husband,  C.  O.  Miller,  alleging  that 
theretofore,  on  March  20,  1914,  the  defend- 
ants had  executed  to  plaintiff  their  promis- 
aory  note  of  even  date,  and  due  October  1, 
1814,  for  the  sum  of  $908,  with  Interest  at 
10  per  cent,  and  providing  for  the  usual  at- 
torney's fees.  He  further  alleged  that  said 
note  was  secured  by  a  vendor's  lien  upon 
certain  described  real  property  situated  in 
Tarrant  county.  On  October  8,  1815,  by  an 
amended  x>etltlon,  he  presented  a  cause  of 
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action  In  treepain  to  try  title  to  the  same 
land,  and  alleged,  in  addition  to  his  action 
against  tbe  MlUers,  that  Mrs.  M.  P.  Fergu- 
son was  setting  np  some  kind  of  a  claim 
against  said  property,  which  claim  was  In- 
ferior to  the  plaintiff's,  and  prayed  that  she 
be  made  a  party  to  the  suit,,  and  that  his  ti- 
tle be  quieted.  He  farther  alleged  that  since 
the  filing  of  the  oi-iglnal  i>etltlon,  the  de- 
fendant Mrs.  BUlIer  had  filed  an  original  an- 
swer pleading  coverture,  and,  farther,  he 
pleaded  that  defendant  C.  O.  Miller  was  in- 
solvent and  had  secretly  left  tne  country 
and  the  Jurisdiction  of  the  court.  In  a  sec- 
ond count  in  his  petition,  he  pleaded  the 
execution  by  the  Millers  of  the  note  herein- 
above described,  and  that  said  note  was  exe- 
cuted In  part  payment  for  the  prc^ierty  de- 
scribed In  his  petition,  and  that  by  reason 
of  the  fallare  of  the  defendants  to  pay  said 
note  and  the  plea  of  coverture  of  the  defend- 
ant, Mrs.  V.  F.  Miller,  plaintiff  bad  elected 
to  declare 'said  land  forfeited  and  the  sale 
thereof  rescinded,  and  sued  for  the  title 
and  possession  of  said  land.  On  October  8, 
1915,  W.  E.  Poulter  intervened  In  a  petition, 
the  first  count  of  which  was  in  form  of  tres- 
pass to  try  title  as  against  the  plaintiff  and 
the  three  defendants  mentioned.  In  the  sec- 
ond count  he  pleaded  the  execution  by  tbe 
Millers  of  tbe  note  described,  and  that  on 
October  4,  1915,  the  said  W.  J.  Mays,  being 
then  the  legal  owner  and  bolder  of  said 
note  and  of  the  snperlor  title  to  said  land, 
rescinded  said  sale  of  said  land  to  Mrs. 
Miller  because  of  nonpayment  of  said  note, 
and  on  said  date  sold  and  conveyed  said 
^property  to  the  intervener  for  a  valuable 
consideration;  that  thereby  intervener  be- 
came the  legal  owner  and  holder  of  tbe  ven- 
dor's lieu  note  and  of  the  said  land  and  the 
snperlor  title  thereto.  He  further  alleged 
that  Mrs.  Fergusoq  was  asserting  some 
claim  of  lien  on  the  land  described  In  the 
petition,  bat  that  said  dalm  of  IImi  was  in- 
ferior to  the  claim  of  the  intervener.  In 
the  Intervener's  plea  there  was  an  allegation 
as  to  Mrs.  Miller's  plea  of  coverture  and  C. 
O.  Miller's  insolvency,  eta,  as  set  out  in 
plaintiff's  amended  petition.  Intervener 
prayed  for  title  to  and  possession  of  the 
land,  and,  in  the  alternative,  that  he  have 
judgment  against  both  Millers  for  his  debt 
and  costs  and  for  a  foreclosure  of  the  ven- 
dor's lien  against  all  parties,  aiid  that  he 
have  a  personal  Judgment  against  each  of 
the  Millers. 

In  defendants'  reply  to  plaintiff's  amend- 
ed petition,  they  excepted  to  so  much  of  the 
plaintiff's  petition  as  pleaded  a  cause  of  tres- 
pass to  try  title,  on  the  ground  that  be  had 
elected  his  remedy  and  was  estopped  from 
changing  his  action  to  one  of  tre^^ass  to  try 
title.  In  this  answer,  Mrs.  Miller  farther 
pleaded  coverture  at  tbe  time  of  tbe  execu- 
tion of  the  note,  and  denied  that  said  note 
was  based  upon  any  valuable  consideration. 


and  asserted  that  said  note  was  no  part  of 
the  consideration  of  the  value  of  the  land 
conveyed.  She  alleged  tbat  defendants  and 
plaintiff  exchanged  lands  on  or  about  March 
20,  1914,  and  each  assumed  the  former  liens 
on  the  respective  parcels;  tbat  plaintiff  drew 
all  necessary  papers,  and  defendants  i>aid 
plaintiff  for  the  land  in  fall,  and  tbat  plain- 
tiff wrongfully  and  witlumt  defendants' 
knowledge  inserted  In  the  deed  the  execn- 
tlon  and  the  existence  of  tbe  note  for  $908. 
Other  pleas  were  made  by  the  parties  here- 
to, but  perhaps  it  will  only  be  necessary  to 
state  that  Mrs.  Ferguson  contented  herself 
with  filing  a  disclaimer  and  denied  the  exist- 
ence in  favor  of  plaintiff  of  any  debt  secured 
by  tbe  lien  on  the  property  described.  In 
the  trial  she  asked  for  a  peremptory  charge 
In  her  favor  against  plaintiff  and  intervener, 
which  the  court  refused. 

The  court  gave  a  pemnptory  charge,  in- 
structing a  verdict  in  favor  of  the  intervener 
for  tbe  title  and  possession  of  the  lands  de- 
scribed, against  the  plaintiff  and  all  parties 
defendant  Upon  the  verdict  returned  by 
the  Jury,  In  response  to  said  i>eremptory  In- 
struction, Judgment  was  rendered  for  inter- 
venerr  Poulter,  for  the  title  and  possessioa 
of  tbe  land  against  plaintiff  and  parties  de- 
fendant ;  and  In  favor  of  the  defendant  Mrs. 
Ferguson  on  her  disclaimer  for  costs;  and 
in  favor  of  plaintiff  and  intervener  against 
the  Millers  for  their  costs.  From  this  Judg- 
ment the  defendants  have  appealed. 

[1]  As  heretofore  stated,  defendant  Mrs. 
V.  F.  Miller  pleaded  her  coverture  as  a  de- 
fense against  any  personal  Judgment  against 
her,  and  also  pleaded  tbat  the  note  was  not 
given  as  any  part  of  the  consideration  for 
the  land  conveyed.  Her  coverture  was  also 
admitted  by  plaintiff  and  Intervener.  She 
testified  that  she  was  a  married  woman, 
wife  of  C.  O.  Miller,  at  the  time  the  note  was 
given,  and  that  tbe  note  was  not  given  for 
supplies  for  herself  or  her  children,  nor  for 
the  benefit  of  her  separate  estate,  nor  was 
it  given  for  any  part  of  the  purchase  price 
for  the  land  conveyed  by  plaintiff  to  her. 
We  are  not  able  to  understand  upon  what 
theory  the  court  gave  a  peremptory  instruc- 
tion in  the  face  of  this  record.  Mrs.  Miller's 
testimony  as  to  her  coverture  was  uncon- 
tradicted, and  was,  as  shown,  conceded  by 
all  parties.  Her  testimony  to  the  effect  tbat 
the  note  was  not  given  for  necessaries  for 
herself  or  children,  or  for  tbe  benefit  of  her 
separate  estate,  was  not  denied,  nor  was  her 
testimony  to  the  effect  that  the  note  was 
not  given  for  any  part  of  the  purchase  price 
for  tbe  land  denied,  except  so  far  as  it  was 
put  in  Issue  by  tbe  introduction  of  tbe  deed 
containing  the  recitations  as  to  the  execu- 
tion of  the  vendor's  lien  note  and  the  reserva- 
tion of  the  vendor's  lien  to  secure  the  sanae.  . 
It  is  a  well-established  role  of  evidence  that 
the  consideration  for  the  conveyance  of  land 
may  be  Inquired  into  and,  as  between  the  ' 
parties  to  a  deed,  parol  evidence  is  admissi- 
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ble  to  rary  or  controvert  the  recitations  of  a 
deed  oa  to  tbe  nature  or  amount  of  the  con- 
Bideratlon.  lAnler  t.  Foust  9c  Douglaas,  81 
Tex.  186,  16  S.  W.  994;  McLean  ft  Curry  T. 
Ellis,  79  Tex.  898 ;  Taylor  ▼.  Merrill,  64  Tex. 
494;  O.,  H.  &  S.  A.  R.  Go.  t.  Pfeuffer,  56 
Tex.  66;   Glenn  ▼.  Matbewa,  44  Tex.  400. 

[2]  Ab  between  plaintUI  and  defendant, 
Mrs.  MUler,  under  our  law  prior  to  1913,  ber 
plea  at  coverture,  supported  by  evidence, 
would  constitute  a  complete  defense  to  any 
personal  liability  on  the  note,  even  though 
it  was  given  as  a  part  consideration  for  tbe 
land.  Speer's  Law  of  Marital  Bights,  {  172, 
p.  224;  Lynch  v.  Elkes,  21  Tex.  229;  Noel  v. 
Clark.  25  Tex.  Civ.  App.  136,  60  S.  W.  856. 
Whether  a  dUIerent  rule  should  control  un- 
der the  1913  amendments  to  enr  acts  iter- 
tainlng  to  the  rights  and  liabilities  of  mar- 
ried women,  it  is  not  necessary  for  us  to 
here  determine,  for  if  the  note  represented 
no  part  of  the  purchase  price,  no  vendor's 
lien  was  retained  by  tbe  vendor,  plaintUI, 
nor  transferred  by  him  under  the  deed  to  in- 
tervener, Foulter.  At  most  it  would  be  a 
contractual  obligation  on  the  part  of  Mrs. 
MUer,  and  the  land  could  not  be  recovered  by 
plaintiff  or  intervener  in  a  trespass  to  try 
title  suit.  The  right  of  a  vendor  to  recover 
the  title  and  possession  of  the  laud,  ladepend- 
ent  of  a  foreclosure  suit,  rests  on  the  theory 
that  he  retains  tbe  superior  title  until  tbe 
purchase  price  has  been  paid  in  full.  Lanier 
V.  i'oust,  81  Tex.  186, 16  S.  W.  994 ;  Hale  v. 
Baker,  60  Tex.  217;  Boosevelt  v.  Davis,  49 
Tex.  463;  Peters  v.  Clements,  46  Tex.  114, 
123.  But  the  vendee  may  defeat  the  action 
by  tendering  the  unpaid  purchase  money. 
Baumgarten  v.  Smith,  37  Tex.  439;  Peters  v. 
dements,  46  Tex.  114.  Hence  it  follows  that 
tbe  vendee  may  defeat  the  action  by  showing 
that  no  part  of  tbe  purchase  price  remains 
unpaid. 

[3]  As  to  the  right  of  intervener  to  recov- 
er, under  trespass  to  try  title,  he  having  pur- 
chased pendente  lite,  and  evidently  after  the 
filing  of  defendants  Miller's  answer,  contain- 
ing the  plea  of  coverture,  and  the  plea  that 
the  note  saed  on  was  no  part  of  the  purchase 
price,  if  he  would  not  be  charged  with  no- 
tice of  such  defense  pleaded,  as  held  In  Bry- 
son  &  Hartgrove  v.  Boyce,  41  Tex.  Civ.  App. 
415,  92  S.  W.  820,  by  reason  of  the  Us  pen- 
dens statute  enacted  In  1905  (article  6837, 
Vernon's  Sayles*  Texas  Civil  Statutes),  dis- 
cussed in  an  opinion  Vj  this  court  (Burke- 
Siuunons  Co.  v.  Konz,  178  S.  W.  587,  writ 
denied),  yet  in  the  absence  of  a  plea  and 
proof  of  innocent  purchaser,  we  are  of  the 
opinion  that  he  would  occupy  no  better  posi- 
tion as  to  this  defense  on  the  part  of  the 
MUlers  than  the  plaintiff  would.  At  any 
rate,  the  question  of  notice  would  be  one  of 
fact  for  the  Jury.  Therefore  we  are  of  the 
ofrfnion  that  the  coart  erred  in  giving  a  per- 
emptory instnictlcMi,  and  that  appellants' 
seventeenth  assignment,  directed  to  this  ac- 
tion, abonid  iM  sustained. 


[4]  For  tbe  reifeons  Indicated;  we  all  con- 
cur in  the  conclusion  that  the  Judgment  in 
this  case  must  be  reversed,  but  as  to  the 
further  disposition  of  the  case  we  are  not 
agreed.  The  majority  are  of  the  opinion 
that  the  court  erred,  as  complained  in  the 
fourteenth  assignment,  in  not  giving  a  per- 
emptory instmctlon  for  defendants  MlUer. 
The  deed  from  plaintiff  to  Mrs.  MiUer  shows 
that  the  land  was  conveyed  to  her  hs  her 
separate  estate.  No  pleading  or  evidence 
contradicts  this  recitation  In  the  deed.  Nor, 
as  before  stated.  Is  there  any  evidence,  save 
the  deed  itself,  to  contradict  Mrs.  Miller's 
testimony  to  the  effect  that  this  note  was 
no  i)art  of  the  consideration  for  the  convey- 
ance of  the  land.  Plaintiff  testified  in  tue 
case,  but  was  silent  upon  this  vital  issue. 
While  tbe  recitation  in  the  deed  that  the 
note  was  given  as  part  of  the  purchase  price 
of  the  land  was  In  evidence,  by  reason  of  tbe 
introduction  of  the  deed  in  its  entirety,  yet 
it  does  not  appear  that  the  deed  was  intro- 
duced especially  for  this  purpose^  This  reci- 
tation was  denied  by  Mrs.  Miller,  both  In 
her  pleadings  and  in  her  evidence.  Hence 
the  majority  conclude  that  the  prima  facie 
proof  of  this  fact  by  virtue  of  the  recitations 
in  the  deed  was  overcome,  and  that  the  pro- 
bative force  of  the  recitation  is  so  weak  that 
it  should  not  be  considered  as  any  evidence 
in  contradiction  of  the  otherwise  undisputed 
testimony  to  the  effect  that  the  note  was  not 
given  as  part  of  the  purchase  price.  First 
State  Bank  v.  Jones,  183  S.  W.  874,  877; 
Joske  v.  Irvine,  91  Tex.  574,  44  S.  W.  105»; 
Texas  Loan  Agency  v.  Fleming,  92  Tex.  458, 
49  S.  W.  1030,  44  L.  R.  A.  279;  Radley  v. 
Knepfly,  104  Tex.  134,  135  S.  W.  Ill;  Cobb 
V.  Bryan,  37  Tex.  Civ.  App.  339,  83  S.  W.  888. 
In  First  State  Bank  v.  Jones,  supra,  it  was 
held  by  tbe  Supreme  Court  that  a  recital  of 
payment  in  a  release  could  not  overcome 
abundant  other  evidence,  showing  that  such 
recital  was  inserted  through  mutual  mistake. 
In  the  cited  case,  the  instrument  containing 
the  recital  was  executed  by  the  bank,  which 
was  seeking  to  avoid  the  force  and  conse- 
quences of  such  recital,  and  therefore  it  was 
La  the  nature  of  an  admission  against  inter- 
est, yet  the  Supreme  Court,  in  reversing  the 
trial  court  and  this  court  (171  S.  W.  1057), 
held  as  stated.  In  the  present  case  the  re- 
cital supports  the  contention  of  both  plain- 
tiff and  intervener  that  the  note  was  In  fact 
given  as  part  consideration  for  the  purchase 
of  the  land.  The  majority  conclude  that  the 
court  should  have  given  defendants'  request- 
ed charge,  and  that  the  Judgment  must  be 
here  rendered  for  the  Millers. 

[I]  The  fact  that  neither  the  plaintiff  nor 
the  intervener  in  any  way  sought  to  contra- 
dict Mrs.  Miller'a  testimony  upon  this  point 
raises  the  presumption  that  they  had  no  tes- 
timony to  controvert  it  13  Encye,  Dig.  Tex. 
Reports,  124S-1250;  Railway  Co.  v.  Day,  104 
Tex.  287,  136  S.  W.  435,  34  U  B.  A,  (N.  S.) 
Ul;  BaUey  v.  Hicks,  10  Tex.  222;  O.,  H.  * 
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S.  A.  By.  Oa  t.  Toting,  46  Tex.  CHt.  App. 
430,  100  S.  W.  008. 

The  writer,  wbile  reoognizliig  the  force 
and  apparent  application  of  the  authority 
of  First  State  Bank  v.  Jones,  supra,  yet  feels 
that  in  that  case  the  Supreme  Court  has  ex- 
tended the  application  of  the  rule  laid  down 
In  Joske  ▼.  Irvine,  supra,  that  it  Is  the  duty 
of  the  court  to  Instruct  a  verdict  though 
there  be  slight  testimony  to  the  contrary,  If 
Its  probatlYe  force  t>e  so  weak  that  it  at  most 
raises  a  mere  surmise  or  suspicion  of  the 
existence  of  the  fact  sought  to  be  establish- 
ed. While  recognizing  the  soundness  in  law 
of  the  mle  laid  down  in  Joske  y.  Irvine,  yet 
the  writer  is  of  the  opinion  that  it  should 
not  apply  in  the  instant  case.  In  addition  to 
the  authorities  cited  by  Associate  Justice 
Dunklin  in  the  opinion  by  this  court  In  Bank 
V.  Jones,  171  8.  W.  1057, -1060,  and  the  au- 
thorities cited  in  the  dissenting  opinion  of 
Associate  Justice  Hawkins  in  183  8.  W.  878, 
there  might  be  dted,  upon  the  questions:  (1) 
That  recitation  in  the  deed  as  to  the  nature 
and  character  of  the  consideration  is  suf- 
ficient to  establish  prima  facie  proof  of  the 
^tb  of  the  facts  recited;  and  (2)  that,  the 
evidence  upon  an  issue  t)elng  conflicting,  nei- 
ther the  trial  court  nof  an  appellate  court 
ought  to  deprive  a  litigant  of  the  constitu- 
tional right  to  have  the  issue  of  fact  deter- 
mined by  a  Jury — the  following  authorities: 
(1)  8  B-  O.  L.  p.  071,  {{  48,  44 ;  Lanier 
▼.  Foust,  81  Tex.  186,  189.  16  8.  W.  »94; 
Gilpin  V.  M..  K.  ft  T.  By.  Co.,  197  Mo.  319, 
04  8.  W.  869,  871,  defining  the  expressions 
"prima  fade  case"  and  "prima  facie  evi- 
dence"; Ball  way  Co.  v.  Johnson,  02  Tex.  501, 
CO  S.  W.  563 ;  Railway  Co.  r.  Moss,  37  Tex. 
Civ.  App.  461,  84  8.  W.  281.  (2)  Wlnlnger  v. 
Railway  Co.,  105  Tex.  66,  148  8.  W.  1150; 
Cartwrlgbt  v.  Canode,  106  Tex.  507, 171  8.  W. 
606;  St.  L.  8.  W.  Ry.  Co.  v.  Thompson,  108 
8.  W.  453,  461;  Bed  Biver  National  Bank  v. 
De  Berry,  47  Tex.  Civ.  App.  06,  105  8.  W. 


But  the  majority  being  of  the  opinion  that 
the  Judgment  should  be  reversed  and  here 
rendered  for  the  appellants  Miller,  it  is  so 
ordered.  It  is  farther  ordered  that  the  ap- 
pellee, Mrs.  M.  P.  Ferguson,  recover  her  costs 
In  this  court  and  in  the  trial  court. 


On  Motion  for  Bebearinj^ 

Appellee  urges  that  In  our  original  opinion 
we  erred  in  two  respects:  (1)  In  holding 
that  the  exception  to  the  general  rule  In- 
hibiting the  variance  by  parol  of  the  terms 
of  a  written  instrument  applied  In  the  In- 
stant case,  for  the  reason,  as  claimed  by  ap- 
pellee, that  such  exception  obtains  only  when 
the  omsideratlon  expressed  U  merely  formal, 
and  not  when  the  consideration  la  contractu- 
al; (2)  taat  even  though  it  might  be  properly 
hOA  that  Boch  exception  ahoold  obtain,  yet, 
^nasmucb  as  the  evidenoe  pat  U  iaane  the 


question  of  what  was  the  real  consideration 
for  the  conveyance,  the  joaiority,  at  least, 
erred  in  holding  that  a  peremptory  instmo- 
tion  should  have  been  given  for  defendants, 
and  in  rendering  Judgment  for  than. 

Taldng  up  these  two  propositions  in  their 
order,  we  will  discuss  them  briefly.  It  will 
be  remembered  tbat  the  defendants  MiUer 
pleaded  that  the  consideration  for  the  execu- 
tion of  the  recited  vendor's  lien  note  was  not 
the  conveyance  of  the  land  by  plaintiff,  but 
was  In  fact  the  promised  legal  services  to 
be  rendered  by  plaintiff.  They  alleged  the 
refusal  and  failure  of  plaintiff  to  render 
such  legal  services.  They  farther  alleged 
that: 

"The  note  was  wrongfully  and  fraudulently 
inserted  in  the  deed  without  the  knowledge  of  the 
defendants  for  a  long  time  afterwards,  and  de- 
fendants repudiated  and  refused  to  pay  the  note, 
because  it  was  wrongfully  inserted  in  the  deed  as 
a  part  of  the  porchase  price  of  the  land  descrll)- 
ed  in  plaintiirs  pleadings." 

It  was  farther  alleged  that  Intervener  ac- 
quired any  rights  that  be  might  have,  or 
might  claim,  after  notice  of  defendants'  de- 
fenses, whidi  latter  plea  the  evidence  sup- 
ports, and  we  do  not  understand  that  inter- 
vener seriously  contends  otherwise.  There- 
fore a  defense,  good  as  against  plaintiff, 
would  be  available  as  against  intervener. 
Since  intervener's  right  to  recover  the  land, 
as  ttie  holder  and  assignee  of  the  superior 
title,  was  dependent  upon  the  establishment 
of  the  contention  that  a  part,  at  least,  of  the 
purchase  price  bad  not  been  paid,  bis  right 
of  recovery  would  fall,  if  it  sboold  be  shown 
that  the  real  conslderati<m  moving  to  the 
defendants  for  the  execution  of  this  note 
was  not  the  conveyance  of  the  land,  and  par- 
ticularly so  if  it  should  be  established  that 
the  real  consideration  had  failed.  The  evi- 
dence is  abundant  to  at  least  put  In  issae  the 
question  of  consideration.  And  the  defend- 
ants' pleadings,  recited  above,  justify  the  ad- 
mission and  consideration  by  court  and  jury 
of  such  evidence.  Though  there  may  be  said 
to  be  some  conflict  of  authority  upon  the 
question  of  whether  or  not  a  written  contract 
may  ever  be  varied  in  terms  by  parol  when 
the  obligation  sought  to  be  affected  is  con- 
tractual, in  the  absence  of  fraud,  accident,  or 
mistake,  yet  there  is  no  real  conflict  where 
fraud,  accident,  or  mistake  lias  been  pleaded, 
and  where  the  admitted  parol  evidence  tends 
to  establish  such  allegation.  20  Cyc  112, 
{  2 ;  1  Greenleaf ,  {  284 ;  Bishop  on  Contracts, 
{  169.  It  also  has  been  held  by  our  Supreme 
Conrt  in  Taylor  v.  Merrill,  64  Tex.  494,  that 
It  is  not  necessary  for  allegations  of  fraud, 
accident,  or  mistake  to  be  made  to  account  for 
the  fbilnre  to  express  tbe  full  conslderatton, 
when  the  allegation  lias  been  made  that  part 
of  the  oonslderntion  for  tbe  conveyance  of 
land  had  fatted;  that,  as  between  the  par- 
ties, parol  evidence  Is  admissible  to  show  that 
the  vendor  bad  falsely  represmted  certain 
improvements,  eta,  were  on  the  land,  and 
that  each  constituted  a  part  ottba  ceiuddera- 
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Bon.  See,  also,  Paris  Gro.  Co.  v.'  Burks,  » 
S.  W.  U37.  Hence  we  adhere  to  our  ylews 
expressed  In  onr  original  opinion  upon  the 
first  proposition  presented. 

As  to  the  second  proposition  urged,  to  wit, 
tint  In  any  event  we  should  have  reversed 
and  remanded  the  cause  instead  of  rendering 
Judgment  for  defendant,  the  writer  Is  still 
of  the  opinion  heretofore  repressed.  In  ad- 
dition to  the  authorities  cited  In  the  original 
opinion  In  support  of  his  expressed  dissent, 
there  might  be  mentioned  Crenshaw  v.  Clay- 
brook,  11  S.  W.  536 ;  Neese  v.  Riley,  T7  Tex. 
M8,  M  S.  W.  66 ;  Behrens  v.  Dlgnowltty,  4 
'hx.aTApp.201,23S.W.288.  Butthemajor- 
itf  stiU  are  of  the  opinion  previously  express- 
ed, and  appellee's  motion  Is  hereby  ovenuled. 

BUCK,  3^  dissents. 


CHIO^QO,  R.  I.  ft  G.  RT.  CX).  t.  COM- 
STOCK.    (No.  8444.)* 

(CMVt  of  GMl  Appeala  of  Texas.    Ft  Woefh. 
July  t,  1916.    Rehearing  Denied 
Oct  14,  1916.) 

1.  EvmsifCK   «=s>166a)— AsiossiBnxrT— Ma- 

mZALITT. 

The  carrier,  having  introduced  testimony 
that  its  train  customanly  stopped  for  several 
minutes  at  the  atop  at  which  plaintifl  was  in- 
jured, could  not  complain  of  admission  of  ^ain- 
uS's  rebuttal  that  it  customarily  stopped  for  so 
siiort  a  time  as  to  require  passengers  to  be  on 
the  platform  ready  to  alight  before  actual  stop. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Qmt  Dig.  H  445.  446.  4S7,  458;  Dm.  Dig.  «=» 
ISHl).] 

2.  Appbu.  and  Bbbob  ♦x»iOB8(5>—H«wMii»iw 
EksoB. 

A  carrier  cannot  complain  of  a  charge  fa- 
Tonfale  to  it  on  the  Issue  of  the  passenger's  neg- 
ligence in  alighting  from  a  moving  train. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Itrnr,  Gent  Dig.  t  4066;  Dec.  Dig.  «=> 
1033(5).] 

I  Appkai.  and  Bbbob  «s>231(9)  —  SooPS  — 

Pkesebvation  of  Exckptiors. 
An  objection   that  a  charge  was  upon  the 
niglit  of  evidence  was  of  no  avail,  where  it 
<>s  not  pointed  out  in  what  respect  It  was  on 
the  weight  of  evidence. 

[Ed.  Note.— For  other  ctues,  see  Appeal  and 
Error,  Cent  Dig.  H  e88-«82;  Dee.  Dig.  «=> 
^my.  Pleading,  Cent  Dia.  {  1439;  Trial. 
;j"t  Dig.  H  194^210,  223-2i7.  689,  69(\  684. 

i  Caibiebs  «=3347(11>— Injvxns  to  Passxit- 
Gtgs  —  CoNTBiBnroBT  Nkguoekox  —  Qttis- 
noa  FOB  Jtnir. 
It  cannot  be  said  as  a  matter  of  law  that  U 
*u  negligence  for  the  passenger  to  alight  from 
>  ooTing  train,  where  his  testimony  was  that 
K  wu  caused  to  alight  by  ita  sudden  and  un- 
utidpated  jerk,  while  he  was  on  the-  platform 
ndy  to  ahgfat  at  a  stop  customarily  so  shMt 
Ufa)  require  passengers  to  be  ready  to  alight 
More  the  stop  was  actually  made. 
„IEd.  Note. — For    other   cases,    see    Carriers, 
£»t  Kg.  H  1355,  1856, 1891-1893, 1402;  Dec. 
ttt  <S»847ai).l 

Appeal  from  District  Court,  J&dk  County; 
''  0.  McK^ey,  Judg& 

MloQ  by  J.  T.  Comstock  against  the  Cbl- 
0(0,  Bock  Island  ft  Gulf  Railway  Company. 


Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfBnned. 

Lasslter,  Harrison  ft  Rowland,  of  Ft 
Worth,  and  Stark  ft  Stark,  of  Jacksboro,  for 
appellant  J.  D.  McComb  and  J.  P.  Simpson, 
both  of  Jacksboro,  for  appellee. 

DUNKLIN,  J.  J.  T.  Comstock  instituted 
this  suit  against  the  Chicago,  Rock  Island  & 
Quif  Railway  Company  for  damages  as  the' 
result  of  injuries  sustained  by  him,  caused 
by  his  fall  to  the  ground  while  in  the  act  of 
alighting  from  the  train  at  the  town  of  Hesq^ 
The  negligence  charged,  substantially,  was 
a  sudden  Jerk  of  the  train  after  the  train 
stopped  at  the  station,  or  else  was  running 
80  slowly  as  to  enable  him  to  alight  without 
Injury  In  the  absence  of  such  a  Jerk,  and  by 
reason  of  such  Jerk  plaintiff  was  caused  to 
fall  while  in  the  act  of  alighting.  .  From  a 
Judgment  In  favor  of  the  plaintifF  In  the  sum 
of  1500,  the  railway  company  has  appealed. 

Tlie  evidence  Shows  that  there  was  no  de- 
pot at  thie  station  of  Hess,  which,  however, 
was  a  r^pilar  stop  tot  a  siding,  and  at  which 
place  a  work  crew  was  employed  to  whom 
supplies  were  delivered  at  that  station. 
About  one-half  mile  distant  there  was  a 
stopping  place  for  trains  called  Senate,  which, 
upon  the  petition  of  the  community,  had 
been  made  the  regular  stopping  place  instead 
of  Hess. 

[1]  By  the  first  three  assignments  of  error 
complaint  Is  made  of  the  Introduction  of  tes- 
timony tending  to  show  that  defendant's 
passenger  trains  usually  made  a  very  short 
stop  at  Hess,  a  stop  so  short  that  It  Is  neces- 
sary for  passengers  to  be  out  on  the  platform 
and  ready  to  alight  before  the  stop  was  actu- 
ally made.  Defendant's  objections  to  that 
testimony  were,  In  effect,  that  the  same  was 
Irrelevant,  immaterial,  and  Incompetent  to 
prove  that  the  train  failed  to  make  the  prop- 
er stop  on  the  occasion  of  the  accident,  as 
contended  by  the  plaintifF.  The  trial  Judge 
approved  the  bills  with  explanation,  In  effect, 
that  the  testimony  offered  was  In  rebuttal  of 
the  testimony  already  Introduced  by  the  de- 
fendant that  it  was  customary  for  Its  trains 
to  stop  at  that  station  for  several  minutes 
every  night  in  order  to  deliver  mall  and  un- 
load supplies  for  a  work  crew  at  that  place. 
In  view  of  that  Showing,  It  is  clear  that  ap- 
pellant Is  In  no  position  to  complain  of  the 
rulings  now  under  discussion,  even  though 
it  could  be  said  that  otherwise  such  rulings 
would  be  reversible  error. 

The  first  and  third  paragraphs  of  the  trial 
Judge's  charge  to  the  Jury  are  as  follows: 

First  paragraph.  "If  you  believe  from  the  evi- 
dence that  on  the  occam^ih  in  question,  the  de- 
fendant's train  on  which  plaintiff  was  riding, 
was  approaching  the  statjon  at  Hess  or  Senate, 
and  that  one  of  defendant's  employes  in  charge 
of  said  train  called  ottt  said  station  and  there 
indicated  to  plaintiff  that  the  train  was  ap- 
proaching same,  and  said  train  began  to  slow 


^b91op  9tlMf  esSMf  SM 


XoDto  tmt  KBr^mrmaBta  an  Bsr-NaaibMad  Dlc«rts  and  InMxw 
•AppUcatlon  lor  writ  of  Mior  pending  la  Supreme  Court 

Digitized  by 


^^oogle 


110 


188  SOUTHWESTERN  REPORTEB 


(Tex. 


down,  and  that  plaintiff  left  the  coach  in  which 
he  was  riding  and  went  on  the  steps  thereof  for 
the  purpose  of  alighting  therefrom,  and  if  you 
believe  that  said  train  stopped  or  was  running 
very  slowly  so  that  plaintiS  could  have  alighted 
safely  therefrom  and  was  in  the  act  of  doing  so 
or  about  to  do  so,  and  that  said  train  was  then 
suddenly  started  or  jerked  forward  by  defend- 
ant's employ^  or  employes  in  charge  of  or  oper- 
ating same,  and  that  thereby  the  plaintiff  was 
thrown  violently  therefrom  upon  the  ground 
and  thereby  received  the  injuries  complained  of, 
and  tiiat  the  sudden  starting  or  jerking  of  said 
train  was  under  the  circumstance  negligence  on 
the  .part  of  defendant's  employe  or  employes  in 
change  of  or  operating  same,  and  that  such  n^- 
ligence  was  the  proximate  cause  of  plaintiffs 
injury,  you  will  find  for  the  plaintiff  unless  ^ou 
find  for  the  defendant  under  other  InstructionB 
given  you  by  the  court." 

Third  paragraph.  "On  the  other  hand,  if  you 
find  that  the  plaintiff  on  the  occasion  in  question 
attempted  to  or  did  alight  from  the  train  on 
which  he  was  riding  before  same  reached  the 
station  and  while  the  train  was  in  motion,  and 
that  in  alighting  or  attempting  to  alight  from 
said  train,  nnder  the  circumstances,  if  he  did  so, 
the  plaintiff  was  guilty  of  negligence,  and  that 
such  negligence,  if  any,  was  the  proximate  cause 
of  plaintiff's  injuries  complained  of, .  or  proxi- 
mately contributed  thereto,  then  and  in  such 
event  the  plaintiff  cannot  recover  in  this  action, 
and  if  you  so  believe  and  find  from  the  evidence, 
your  verdict  will  be  for  the  defendant." 

Error  has  been  assigned  to  both  of  those 
instrnctions,  the  complaint  of  the  first  para- 
graph being: 

"Because  the  same  Is  upon  the  weight  of  the 
evidence  and  the  same  does  not  correctly  state 
the  law  of  the  case,  and  the  court  shouM  have 
charged  the  jury  that  if  plaintiff  did  alight  from 
said  train  while  the  same  was  in  motion  and 
did  not  wait  until  said  train  stopped  to  alight 
therefrom,  said  plaintiff  was  guilty  of  contribu- 
tory negligence  and  could  not  recover  herein." 

The  assignment  to  the  third  paragraph  of 
the  charge  was: 

"Because  .the  same  is  not  the  law  in  this  cas*, 
ond  if  said  plaintiff  attempted  to  or  did  alight 
from  said  train  before  the  same  reached  the  sta- 
tion and  while  said  train  was  in  motion,  said 
act  was  negligence  on  the  part  of  plaintiff,  and 
he  could  not  recover  herein,  and  the  said  charge 
should  so  instruct  the  jnry." 

As  a  predicate  for  these  assignments,  the 
contention  is  made  that  the  testimony  of 
the  plaintiff  himself  shows  conclusively  that 
he  stepped  off  the  train  before  it  came  to  a 
stop,  and  It  is  Insisted  that  by  reason  of 
that  act  he  was,  as  a  question  of  law,  gnllty 
of  contributory  negligence  precluding  any 
right  of  recovery,  citing  in  support  of  that 
contention  such  decisions  as  T.  &  N.  O.  Ry. 
Co.  V.  Wallace,  139  S.  W.  1052,  and  other 
decisions  therein  cited;  Oxsber  t.  H.  E.  & 
W.  T.  Ry.,  29  Tex.  Civ.  App.  420,  67  S.  W. 
550;  Tex.  Mid.  Ry.  v.  Ellison,  39  Tex.  Civ. 
App.  172,  87  S.  W.  213.  The  following  ex- 
cerpts from  plaintiff's  testimony  are  cited 
by  appellant: 

"When  we  got  up  to  those  cars  it  was  run- 
ning very  slowly,  and  so  I  thought  it  was  good 
enough  to  get  off  on,  and  just  as  I  stepped  off, 
going  down  the  steps,  and  just  as  I  got  to  the 
last  step,  why  it  gave  a  lone  jerk  and  threw  me 
off.  The  train  started  up  with  that  sudden  jerk. 
*  *  *  The  train  was  moving  along  slowly 
when  I  stepped  down  the  first  step,  and  it  seem- 
ed lilce  it  was  slowly  moving  when  I  stepped 


down  the  setwnd.  I  went  out  and  started  down 
the  steps  while  the  train  was  still  moving  be- 
cause it  seemed  slow  enough  for  me  to  get  off. 
Q.  Didn't  you  know  you  didn't  have  to  get  off 
unless  it  stopped  for  you?  Didn't  you  know 
they  had  to  stoo  for  you?  A.  Well,  X  am  a  little 
kind  of  hard  ot  hearing,  and  I  can  t  anderstand 
the  way  you  talk.  I  had  ridden  on  cars  before 
I  knew  about  whether  or  not  they  had  to  stop 
for  me  to  let  me  off.  Certainly  I  knew  it  was 
dangerous  to  get  off  a  ear  when  it  was  moving." 

[2,  S]  While  that  testimony  tends  to  show 
that  plaintiff  stepped  from  the  car  before  it 
came  to  a  stop,  yet  other  portions  of  his  tes- 
timony, appearing  tn  the  statement  of  facts, 
were  suflSdent  to  support  a  finding  that  he 
was  thrown  from  the  lower  step  of  the  car 
by  a  sudden  Jerlt  of  the  train  before  he  at- 
tempted to  alight  and  while  waiting  for  the 
train  to  stop,  or  to  slow  down  to  such  a 
point  as  he  thought  it  safe  for  him  to  alight. 
Even  though  it  could  be  said  tbattthe  au- 
thorities cited  would  warrant  a  peremptory 
Instruction  in  favor  of  the  defendant  on  the 
issue  of  contributory  negligence  of  the  plain- 
tiff, If  he  alighted  from  the  train  while  It 
was  moving  ever  so  slowly,  yet  in  view  of  the 
testimony  referred  to  the  court  could  not 
have  so  charged  the  Jnry.  Furthermore,  the 
third  paragraph  of  the  charge  was  favorable 
to  the  defendant,  and  It  is  not  pointed  out 
in  what  respect  the  first  paragraph  Is  upon 
the  weight  of  the  evidence.  Yellow  Pine  Oil 
Co.  V.  Noble,  100  Tex.  358,  99  S.  W.  1024;  C, 
R.  I.  &  G.  Ry.  Co.  V.  Johnson,  101  Tex.  422, 
loc.  dt.  431,  108  S.  W.  964. 

[4]  Complaint  is  made  of  the  refusal  ot  a 
special  instruction  requested  by  the  defend- 
ant. In  effect,  that  If  the  jury  should  believe 
that  plaintiff  attempted  to  alight  from  tbe 
train  while  it  was  in  motion  and  t>efore  It 
came  to  a  stop,  and  t^at  while  so  doing  be 
was  thrown  to  the  ground  and  injured,  then 
the  Jury  should  find  that  plaintiff  was  guilty 
of  contributory  negligence  precluding  a  re- 
covery. According  to  the  testimony  of  the 
plaintiff,  the  sudden  Jerk  of  the  train  was 
the  sole  cause  of  his  fall,  and  his  version  of 
the  accident  would  warrant  a  finding  that  he 
bad  no  reason  to  anticipate  such  a  Jerk  at 
that  time,*  even  though  It  could  be  further 
said  that  he  alighted  from  the  train  before 
it  came  to  a  stop.  Elspeciaily  in  view  of  such 
circumstances,  we  do  not  believe  it  conld  be- 
held that  his  act  in  alighting  from  the  train 
while  in  motion,  however  slowly  it  was  naov- 
Ing,  was  contributory  negligence  as  a  ques- 
tion of  law;  and  we  do  not  think  the  au- 
thorities, cited  by  appellant  in  cases  witb 
facts  so  materially  different  from  the  f&cts 
of  the  present  case,  are  In  conflict  with  tbls 
conclusion. 

By  another  assignment  of  error  It  Is  In- 
sisted that  there  was  no  evidence  to  snow- 
any  negligence  on  the  part  of  the  defendant. 
causing  plaintiff's  injury.  The  testimony  al- 
ready recited,  to  the  effect  that  after  the 
train  slowed  down  and  as  it  was  almost  tc»- 
the  point  of  stopping,  it  started  up  agali*. 
with  a  sudden  Jerlt,  in  connection  with  other- 
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facts  and  drcnmstances  In  evidence,  we  think 
was  anffident  evidence  of  negligence  wbicli 
was  the  proximate  caase  of  plalntlfTs  injnry 
and  anffident  to  anpport  the  finding  of  the 
jury  upon  those  Issnes,  notwithstanding  the 
testimony  of  other  witnesses  Introduced  by 
the  defendant,  to  the  effect  that  the  train 
came  to  a  fall  stop  on  the  night  of  the  acd- 
dent,-  and  that  there  was  no  sncb  sudden  Jerk 
as  testified  to  by  the  plaintiff. 

What  we  have  said  already  ia  a  sufficient 
answer  to  the  further  contention  that  the 
evidence  shows  conclusively  that  plaintiff 
alighted  from  the  train  before  It  came  to  a 
stop,  and  therefore  was  guilty  of  contrlbU' 
tory  negligence  as  a  question  of  law,  and 
that  the  verdict  of  the  Jury  to  the  contrary 
is  unsupported  by  the  evidence. 

For  the  reasons  noted,  all  assignments  of 
error  are  overruled,  and  the  Judgment  Is  af- 
firmed.' 


PRIDDX  et  al.v.TABOE  et  al.    (No.  8373.)" 

(Conrt  of  Civil  Appeals  of  Texas.  Ft.  Worth. 
May  0,  1916.  Rehearing  Granted  June  24, 
1916.    Rehearing  Denied   Oct.  21,  1916.) 

1.  HoVERTCAn  *=>118(3)— COMMUNITT  Pbop- 
BSTT— DKE09— VaLIDITT. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  3594,  providing  that  if  the  yrite  becomes 
insane,  the  husband  shall  have  excluBive  con- 
trol of  community  property,  and  she  need  not 
join  in  conveyances  thereol,  and  Const  art.  16, 
{  50,  prohibiting  sale  of  homestead  by  husband 
TCithont  wife's  consent  a  deed  of  the  husband 
during  the  wife's  insanity,  granting  the  home- 
stead, though  in  consideratioa  of  debts  of  the 
community,  but  without  a  shoving  of  necessity 
thereof,  is  invalid. 

[Ed.  Note. — ^For  other  cases,  see  Homestead, 
CentDig.  S§  192.  195.  204;  Dec.Dlg.  «=118(3).j 

2.  Appeal  anu  Gssob  <S=>034(2)  —  Scopk  — 

PSESUMPTIONe. 

If  it  is  a  controlling  Issue  whether  the  deed 
of  the  husband  alone,  during  the  wife's  insanity, 
granting  community  property,  was  for  necessi- 
ties of  the  community,  and  there  is  evidence  suffi- 
cient to  sustain  finding  that  the  sale  was  not 
necessary,  and  the  court,  without  making  such 
finding  declared  the  sale  invalid,  such  ending 
would  be  presumed  in  aid  of  the  judgment. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  {  3777;  Dec  Dig.  «=3934(2).l 

3.  HoirasTKAD  ®=oll8(2)— Community  Pbop- 
rRTY  —  Sales  by  Husband  —  "Necessabt 
Sale." 

Where  the  only  community  property  was  the 
homestead,  which  the  husband  sold  for  payment 
of  debts  of  the  community,  such  sale  was  not 
a  necessary  sale  in  a  legal  sense,  since  the  home- 
stead in  no  event  was  subject  to  payment  of  the 
debt. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §S  203,  204;   Dec.  Dig.  <S=>11S(2).] 

4.  Tbial  «s>71  —  Hkabino  or  Bviobbtci  — 
PowKBs  or  COUKI. 

Independent  of  statute,  courts  retain  con- 
trol over  judgments  during  term  time  and  may 
set  aside,  correct,  or  reform  them,  so  that  it 
was  not  error  for  the  court  on  motion  for  new 
trial  to  open  the  case  to  hear  additional  evi- 
dence; it  being  presumed  that  such  evidence  was 
made  necessary  by  Che  motion  for  new  triaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  167:   Dec.  Dig.  <Ssa71.] 


5.  Tbial  «E»72  —  HsAKino  or  Evidbnce  — 

PowEBS  or  COUKT. 
That  the  court,  after  reopening  a  case  to 
hear  testimony  on  a  sinjle  issue,  refused  to  bear 
additional  testimony  by  the  adverse  parties  who 
did  not  allege  that  their  testimony  was  in  rebut- 
tal of  that  then  introduced,  but  who  sought  to 
introduce  new  testimony  which  could  not  in  any 
way  affect  the  result,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  16§;   Dec.  Dig.  «=»72.] 

Appeal  from  District  Court,  Wichita  Coun- 
ty;   E.  W.  Nicholson,  Judge. 

Suit  by  Dora  .Tabor,  for  herself  and  as 
next  friend  of  Etta  May  and  .Myrtle  Alice 
Tabor,  Infants,  against  W.  M.  Prlddy,  in  which 
Charles  Hill  and  M.  H.  Moore  were,  on  de- 
fendant's motion,  impleaded.  Decree  for 
plaintiffs  in  part,  with  Judgment  over  for 
Prlddy  against'  Hill  and  for  Hill  against 
Moore,  and  Mooie  and  Hill  appeal.  Af- 
firmed. 

Carrlgan,  Montgomery  &  Britain,  of  Wich- 
ita Falls,  for  appellants.  S.  .0.  Jones  and 
Fitzgerald  &  Cox,  aU  of  Wldilta  Falls,  for 
appellees. 

DUNKLIN,  J.  Loto  Nos.  1  and  2,  adjoin- 
ing each  other  and  situated  In  McBrlde'a 
first  addition  to  the  dty  of  Wichita  Falls, 
was  the  community  property  of  S.  H.  Tabor 
and  his  wife,  Dora  Tabor,  and  lot  No.  2  and  a 
strip  off  the  rear  end  of  lot  No.  1,  65  feet  In 
length  aod  of  the  entire  width  of  the  lot, 
constituted  the  homestead  of  the  family. 

On  June  22,  1912,  Mrs.  Dora  Tabor  was 
duly  adjudged  Insane  by  the  county  court  of 
Wichita  county.  As  a  part  of  that-  decree 
the  court  ordered  that  she  be  conveyed  to  one 
of  the  asylums  of  the  state  for  the  insane. 
She  was  then  placed  in  the  county  Jail  by 
the  sheriff,  presumably  to  await  accommoda- 
tions In  the  asylum,  as  It  Is  a  matter  of  com- 
mon knowledge  that  such  Institutions  are 
Inadequate  to  care  for  all  such  wards  of  die 
state. 

On  June  2Tth  following,  S.  H.  Tabor  ex- 
ecuted a  bond  payable  to  the  state,  condi- 
tioned that  he  himself  would  restrain  and 
property  care  for  his  wife  as  long  as  her 
mental  unsoundness  should  continue,  or  until 
he  should  return  her  to  the  custody  of  the 
sheriff ;  and  upon  the  execution  of  that  bond 
she  was  discharged  from  the  jail  and  her  cus- 
tody Intrusted  to  her  husband. 

On  August  6,  1912;  S.  H.  Tabor  returned 
her  to  the  custody  Of  the  sheriff  by  reason  of 
the  fact  that  her  mental  condition  had  grown 
worse,  and  he  was  unable  to  properly  care 
for  her.  Thereupon  she  was  again  Incarcer- 
ated In  the  county  Jail,  and  there  confined 
until  September  23, 1912,  when  she  was  final- 
ly discharged,  and  she  has  been  of  sound 
mind  ever  since. 

On  S^tember  4,  1912,  during  her  last  In- 
carceratioa  In  tbe  county  Jail  and  while  siie 
was  Insane,  S.  H.  Tabor  sold  all  of  lot  No. 
1  to  M.  H.  Moore'  biy  a  deed  of  convcyaqce 
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execated  by  blm  alone  and  without  the  signa- 
ture and  acknowledgment  of  his  wife,  as 
required  by  the  Constitution  and  statutes  for 
a  valid  conveyance  of  the  homestead.  It  Is 
reasonably  apparent  from  the  record  that 
while  Mrs.  Tabor  was  confined  In  the  cotin- 
ty  Jail,  and  at  the  time  of  the  sale  to  M.  H. 
Moore,  S.  H.  Tabor,  with  the  two  minor  chil- 
dren of  himself  and  Mrs.  Dora  Tabor,  con- 
tinued to  occupy  and  claim  the  same  prop- 
erty as  a  homestead,  which  had  theretofore 
been  the  homestead  of  the  family,  and  which 
had  been  noted  above.  Lot  No.  2,  upon  which 
was  situated  the  dweUlng  house  of  the  fam- 
ily, was  nevep  sold,  and  when  Mrs.  Tabor 
was  released  from  the  county  jail  she  return- 
ed thereto  and  has  occupied  It  as  her  home 
ever  since.  •  , 

The  total  consideration  for  the  conveyance 
from  S.  H.  Tabor  to  M.  H.  Moore  was  $565, 
of  whldi  amount  $350  was  evidenced  by 
seven  promissory  notes  executed  by  tbe 
grantee  to  the  grantor  for  $50  each;  |100 
was  paid  In  cash,  and  $115  was  paid  by  the 
cancellation  of  an  account  In  that  sum  then 
due  M.  H.  Moore,  who  was  a  physician,  for 
professional  services  rendered  S.  H.  Tabor 
and  his  family  during  the  year  1912.  Iiater 
S.  H.  Tabor  executed  a  release  of  the  vendor's 
Hen  on  the  lot  In  consideration  of  the  full 
payment  of  said  notes.  M.  H.  Moore  then 
sold  the  lot  so  purchased  from  S.  H.  Tabor 
to  Charles  Hill,  who  In  turn  sold  It  to  W.  M. 
Prlddy.  All  the  deeds  mentioned  above  were 
duly  recoraed. 

S.  H.  Tabor  died  November  1,  1913.  On 
November  10,  1914,  Mrs.  Dora  Tabor,  for 
herself  and  as  next  friend  for  Etta  May 
Tabor  and  Myrtle  Alice  Tabor,  minor  chil- 
dren of  herself  and  S.  H.  Tabor,  Instituted 
this  suit  against  W.  M.  Prlddy  In  the  form 
of  trespass  to  try  title  to  recover  all  of  lot 
No.  1  so  sold  to  M.  H.  Moore  by  S.  H.  Tabor. 
Plaintiff  also  pleaded  specially  that  defend- 
ant was  <dalmlng  title  under  some  character 
of  deed  to  him  and  his  vendors  executed  by 
S.  H.  Tabor,  but  that  such  conveyance  was 
Invalid  by  reasim  of  the  fact  that  at  the 
time  of  the  execution  of  such  deed  by  S.  H. 
G?abor  the  property  was  a  part  of  the  home- 
stead ot  S.  H.  Tabor  and  his  family,  and  the 
deed  was  never  executed  by  his  wife,  Mrs. 
Dora  Tabor. 

The  defendant  Prlddy,  In  addition  to  a 
plea  of  not  guUty  and  a  plea  of  Innocent 
purchaser  for  value,  and  a  plea  of  valuable 
Improvements,  placed  upon  the  lot  by  him 
in  good  faith,  interpleaded  his  vendor  Charles 
Hill,  who  Ukewlae  intwpleaded  his  vendor, 
M.  H.  Mooie,  ea<9i  of  8al4  vendees  praying 
judgment  on  the  warranty  of  title  to  him. 
HUl  and  Moore  each  filed  an  answer  adopting 
the  pleas  filed  by  Prlddy.  By  supplemental 
petition  plaintiff  denied  the  facts  set  fOrth  In 
all  those  pleas. 

Lot  No.  1  was  170  feet  in  depth,  a  portion 
of  which,  105  feet  In  depth,  m«unired  from 


the  front  and  the  entire  width  of  the  lot  had 
been  separated  from  the  remainder  by  a 
fence  and  had  been  rented  out.  Plaintiffs 
were  denied  a  recovery  fbr  that  portion  of  the 
lot,  but  judgment  was  awarded  In  their  favor 
against  all  defendants  for  the  remainder, 
which  was  the  rear  portion  of  the  lot,  and 
also  for  rents.  Judgment  was  also  rendered 
on.the  warranties  of  title  given  by  Moore  and 
Hill  In  favor  of  their  respective  vendees. 
Defendants  Moore  and  Hill  have  appealed 
from  the  judgments  In  plaintiffs'  favor. 

No  findings  of  fact  were  filed  by  the  trial 
judge  who  tried  the  case  without  the  aid  of 
a  Jury,  but  It  is  apparent  that  the  recovery 
awarded  was  upon  a  finding,  which  was 
amply  supported  by  the  evidence,  that  the 
portion  of  the  lot  so  recovered  by  plaintiffs 
was  a  part  of  the  homestead  of  S.  H.  Tabor 
and  his  wife  at  the  time  of  the  sale  to  M. 
H.  Moore,  and  that  as  the  deed  to  Moore 
by  S.  H.  Tabor  was  not  executed  and  ac- 
knowledged by  Mrs.  Dora  Tabor,  It  conveyed 
no  title.  Whether  that  conclusion  was  cor- 
rect is  the  principal  .question  presented  by  ap- 
pellants here. 

In  Shields  r. .  Anltnum-Mlller  te  Co.,  20 
Tex.  Civ.  App.  346,  60  S.  W.  219,  in  which  a 
writ  of  error  was  denied  by  our  Supreme 
Court,  the  sale  of  the  homestead  by  the  hus- 
band alone  while  his  wife  was  hopelessly  in- 
sane was  held  to  be  a  valid  sale;  and  the 
evidence  showed  that  the  property  constitut- 
ing such  homestead  was  the  community  prop- 
erty of  the  two.  In  the  opinion  rendered 
in  that  case,  folloirtng  a  reference 'to  the 
statutes  authorizing  the  appointment  of 
guardians  of  the  estates  of  insane  persons, 
and  giving  to  the  husband  a  preference  right 
to  such  appointment  for  the  estate  of  his  in- 
sane wife,  tlie  court  said: 

"In  tte  case  under  consideration  the  proper^ 
was  commontty  property,  and  the  homeatead  at 
the  time  of  the  sale,  and  was  never  abandoned, 
according  to  the  findings  of  the  jury  upon  the 
special  iniies  submitted.  Had  tile  wife  been 
sane,  her  consent  to  its  alienation,  expressed  in 
the  way  provided  by  law,  must  have  been  ob- 
tained, in  order  to  give  the  sale  validity.  Her 
jpersonal  cMiseat  was  rendered  impossible  byxber 
insanity.  To  have  resorted  to  the  guardianship 
proceeding  would  not  have  obtained  her  consent 
and,  unless  the  husband  had  authority  to  sepa- 
rately convey,  the  property  was  hopelessly  tied 
up  in  his  hands.  It  Is  an  old-established  niazlm 
that  the  law  never  requires  impossibilltiea.  We 
think  it  also  clear  that  courts  ought  not  to 
construe  laws  regulating  the  conveyance  of 
property  bo  as  to  unnecessarily  and  unreason- 
ably interfere  with  personal  proprietorship 
therein.  It  la  admitted  in  the  pleadings  of  the 
parties,  and  an  unquestioned  fact  in  the  case, 
that  the  wife  was  hopelessly  insane  when  the 
property  was  occupied  as  a  homestead;  Qiat  she 
waS'  in  an  insane  asylum  in  St.  Louis  at  the 
time  it  was  sold  by  the  husband ;  and  that  she 
has  remained  there,  and  continued  insane,  since. 
Under  these  conditions  we  think  the  husband 
liad  the  right  to  sdl  the  property." 

As  a  second  ground  for  sustaining  the  va- 
lidity Of  that  conveyance  the  court  found  as 
a  fact  that  after  the  conveyance  was  execat- 
ed the  husband  permanenUy  abandoned  the 
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property  aa  a  homestead,  and  tbat  the  aban- 
donment  had  oontlnaed  for  a  number  of 
rears  before  the  aoqulsitioa  of  the  propettf 
by  Aultman-Mlller  &  Cki.,  who  purchased  it 
In  good  faith  and  for  value,  and  held  that 
after  euch  abandonment  the  deed  executed 
by  the  husband  before  the  abandonment  be- 
came effective ;  citing  in  support  of  that  con- 
clusion Marler  v.  Handy,  88  Tex.  422,  81  S. 
W.  636. 

In  Gllley  v.  Tro<^,  146  S.  W.  954,  this 
court  sustained  the  validity  of  a  conveyance 
of  a  homestead  by  the  husband  alone,  while 
his  wife  was  temporarily  Insane,  and  a  writ 
of  error  was  likewise  denied  in  that  case 
by  the  Supreme  Court  That  decision  was 
based  on  two  grounds:  The  first,  because  of 
the  Inability  of  the  wife,  through  her  In- 
sanity, to  Join  In  the  conveyance,  and  upon 
the  reasoning  based  upon  that  condition 
advanced  in  the  dedMon  In  Shields  v.  Ault- 
man-Mlller &  Co.,  supra,  and  the  second  up- 
on the  fact  that  the  husband,  after  his  wife 
had  become  insane,  In  good  faith,  and  before 
the  execution  of  the  deed,  had  abandoned 
the  homestead,  which  was  his  separate  prc^ 
erty,  and  bad  acquired  another  home  in  an- 
other state.  In  our  opinion  in  that  case  ref- 
erence was  made  to  the  fact  that  the  insanity 
of  the  wife  was  temporary  only,  while  in  the 
Shields  Case  the  Insanity  of  the  wife  was 
permanent;  but  we  reached  the  conclusion 
that  such  difference  In  the  facts  would  not 
require  a  different  conclosion  upon  the  issue 
of  the  authority,  vel  non,  of  the  husband  to 
convey  the  homestead  without  being  Joined 
by  his  wife  in  the  deed  of  conveyance. 

[1-3]  Article  3504,  2  Vernon's  Sayles'  Texas 
Civil  Statutes,  reads: 

"Where  the  wife  dies  or  becomes  insane,  leav- 
ing a  aurvivlnc  husband  and  cfaUd,  or  children, 
the  husband  shall  have  the  exclusive  manage- 
ment, control  and  diapositiMi  of  the  community 
property  in  the  same  manner  as  during  her  life- 
time, or  sanity;  and  it  shall  not  be  necessary 
that  the  insane  wife  shall  join  in  conveyances  of 
such  property,  or  her  pnvy  examinatiOB  and 
acknowledgment  be  taken  to  such  conveyances, 
subject,  however,  to  the  provisions  of  this  chap- 
ter.^' 

In  order  for  the  husband  to  avail  himself 
of  the  authority  given  by  the  foregoing  stat- 
ute, other  articles  of  the  same  chapter  of 
the  statutes  require  him  to  make  application 
to  the  coiinty  court  therefor,  to  return  an 
Inventory  and  appraisement  of  such  com- 
munity estate,  and  to  execute  a  bond  in  a 
sum  equal  to  the  value  of  the  entire  estate. 

In  Gibson  v.  Pierce,  146  S.  W.  d83,  the 
Court  of  CivU  Appeals  of  the  Eighth  Dis- 
trict held  that  In  the  absence  of  a  compli- 
ance with  the  piOTlslons  of  those  statutes, 
the  boaband,  dnrtng  the  insanity  of  the  wife 
could  not  convey  her  one-haU  Interest  In 
lands  belonging  to  the  community  estate  of 
the  two  spouses,  even  though.  In  so  doing, 
he  acted  In  good  faith  and  not  for  the  pur- 
pose of  defrauding  his  wife.  But  our  Su- 
preme Court  granted  a  writ  of  error  in  that 
case,  reversed  the  decision  of  the  Court  of 
18»S.W.-« 


Civil  Appeals,  and  snstalned  the  validity  of 
the  conveyance  of  the  entire  title.  In  that 
case  it  appeared  that  the  vendee  of  the  hus- 
band, in  part  consideration  for  the  convey- 
ance, assumed  payment  of  a  commonity  debt 
secured  by  mortgage  Uen  upon  the  land,  the 
debt  having  been  Incurred  and  the  mortgage 
given  while  the  wife  was  insane,  but  which 
debt  lacked  ten  months  of  being  doe  at  the 
time  of  the  conveyance,  and  the  Supreme 
Court's  decision  was  upon  the  hypothesis 
that  the  sale  was  made  for  the  purpose  of 
paying  that  indebtedness,  although  it  does 
not  antear  that  there  was  any  specific  find- 
ing of  that  fact  by  the  Jury,  nor  by  the 
Court  of  Appeals.  It  was  held  that  when 
the  wife  is  insane,  the  right  of  the  husband 
to  sell  community  property  for  the  purpose 
of  paying  community  debts,  without  comply- 
ing with  the  provisions  of  the  statutes  men- 
tioned above,  is  the  same  as  his  right  to 
sell  such  property  for  the  purpose  ef  pay- 
ing community  debts  after  the  death  of  the 
wife  without  any  administration  upon  her 
estate;  that  the  powers  conferred  by  statute 
for  adminlstraUon  upon  community  proper- 
ty when  the  wife  is  insane  are  cumulative 
to  his  authority,  Independent  of  the  statute, 
to  make  such  sales  for  the  purpose  of  pay- 
ing community  debts.  In  that  case  the  land 
In  controversy  consisted  of  a  tract  of  some 
730  acres,  200  acres  of  which  was  the  home- 
stead of  the  family  when  the  wife  became 
insane,  and  continued  such  homestead  for 
some  years  thereafter,  but  was  abandoned 
by  the  husband  during  said  mental  condi- 
tion of  his  wife.  The  act  of  such  abandon- 
ment of  the  homestead  having  been  In  good 
faith  on  the  part  of  the  husband,  it  was 
held  by  the  Supreme  Court,  in  effect,  that 
the  question  of  the  right  of  the  husband  to 
sell  the  homestead  during  the  Insanity -of 
his  wife  was  not  lnv<Hved.  See  Pierce  v. 
Olbson,  184  S.  W.  602. 

In  the  present  suit,  the  good  faith  of  the 
husband  In  the  sale  to  M.  H.  Moore,  was  not 
qneatloned;  in  other  words,  there  was  no 
contention  that  he  made  the  sale  for  the 
purpose  of  defrauding  his  wife  of  her  com- 
munity or  homestead  rights  in  the  property. 

We  are  of  the  opinion  that  the  conclusion 
reached  in  the  case  of  Shields  v.  Aultman- 
Mlller  A  Co.,  and  In  Gllley  v.  Troop,  dis- 
cussed above,  In  effect,  that  the  Insanity  of 
the  wife,  even  though  tjie  same  was  of  a 
permanent  character,  would  of  itself  author- 
ize the  husband  alone  to  convey  the  home- 
stead, was  unsound.  The  denial  of  a  writ  Of 
error  by  our  Supreme  Court  in  each  of  those 
cases  does  not  necessarily  imply  an  approval 
of  that  conclusion  by  the  Supreme  Court, 
since,  as  shown  already,  the  decision  in  each 
of  those  cases  was  predicated  also  upon  a 
finding  of  fact  that  the  husband  had  aban- 
doned the  property  as  a  homestead;  in  the 
Shields  Case  the  abandonment  occurring 
after  the  deed  was  executed,  and  in  the  GU- 
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ley  Case  the  abandonment  occurring  before 
the  execution  of  the  deed  in  oontrorersy. 

Section  50  of  article  16  of  our  Gonstita- 
tion    expressly    prohibits    the    sale    of   the 
homestead  by  the  husband  without  the  con- 
sent of  the  wife,  given  in  such  manner  as 
may  be  prescribed  by  law;  and  by  statutory 
enactment  In  order  to  convey  the  homestead 
It  Is  required  that  the  wife  shall  Join  with 
the  husband  In    the  deed   thereto,   and   to 
privily  acknowledge  the  same  before  an  of- 
ficer  authorized   to  take  acknowledgments.  ] 
To  give  effect  to  the  deed  of  S.  H.  Tabor  in  j 
controversy  In  this  suit  clearly  would  be  to 
violate  the  express  provisions  of  the  Con- 1 
Btitutlon  and  statute,  and,  in  order  to  up- 1 
hold  it,  it  would  be  necessary  to  bring  itj 
within  some   authorized   exception,   if   any ' 
there  t>e,  to  those  enactments.     By  a  long, 
line  of  decisions  of  thl£  state,   beginning  ' 
with  Wright  V.  Hayes,  10  Tex.  135,  00  Am.  [ 
Dec  200,  an  exception  has  been  ingrafted ; 
upon  the  statutes  of  this  state  which  an- ' 
thorlze  the  husband  alone  to  control,  man- 1 
age,  and  dispose  of  community  property  of; 
himself  and  wife  other  than  the  homestead,  i 
According  to  those  decisions,  when  the  bus-  j 
band  has  abandoned  the  wife,  leaving  sush  | 
property,  she  is  authorized  to  dispose  of  it,' 
whenever   such   disposition   becomes  neces- 
sary for  the  support  of  herself  and  family. 
In  Cheek  t.  Bellows,  17  Tex.  617,  67  Am. 
Dec.  686,  the  Supreme  Court  said: 

"She  and  her  children  are  entitled  to  a  sup- 
port from  the  property;  and  if  the  husband  is 
absent,  there  is  no  reason  or  rule  of  law  that ! 
would  prohibit  the  wife  from  makine  a  contract  i 
to  meet  the  necessities  of  the  case.  It  would  be 
a  strong  case  that  would  permit  her  to  go  fur- 
ther." 

In  Heldenhelmer  v.  Thomas,  63  Tex.  287, 
It  was  held  that  a  deed  to  the  homestead, 
executed  by  a  wife  during  the  insanity  of 
her  husband,  was  invalid.  That  deed  was 
executed  in  consideration  of  tlie  satisfaction 
of  a  debt  owing  by  the  husband  and  the 
property,  which  had  a  rental  value  of  $40 
or  150  per  month,  was  the  only  means  of 
support  left  to  the  family.  After  reviewing 
the  authorities  authorizing  the  sale  by  the 
wife  of  community  property  to  supply  the 
necessities  of  the  family,  when  her  husband 
has  abandoned  her,  and  in.  holding  that  that 
rule  did  not  apply  to  the  deed  there  under 
consideration,  the  Supreme  Court  used  the 
following  language: 

"If  such  a  rule  existed,  it  could  only  spring 
from  tile  necessity  of  the  family  to  have  a  sup- 
port; to  which  the  sale,  in  the  case  under  con- 
sideration, could  in  no  manner  have  contributed. 
L'pon  the  contrary,  such  a  sale  would  have  de- 
prived the  family  of  the  only  piece  of  property 
which  could  have  contributed  to  its  support." 

The  cases  of  Shields  v.  Aultman-Mlller 
Company  and  Gllley  v.  Troop,  are  the  only 
decisions  in  this  state  which  we  have  found 
holding  that  the  insanity  of  the  wife  would 
of  itself  authorize  the  husband  to  execute  a 
valid  conveyance  of  the  homestead  before  the 
same  is  abandoned  as  such,  and  those  deci- 


sions are  contrary  to  all  the  decisions  In 
other  states  which  we  have  been  able  to  find 
upon  that  question.  In  21  Cyc.  541,  discuss- 
ing the  sale  of  homestead,  it  is  said: 

"If  the  hasband  or  wife  is  insane  when  the 
Joint  conveyance  or  mortgage  is  executed,  the 
conveyance  is  invalid." 

Several  dedsiona  in  states  other  than  Tex- 
as are  cited  in  support  of  that  text,  one  of 
which  is  Thompson  v.  N.  E.  Mortgage  Securi- 
ty Ca,  110  Ala.  400,  18  South.  315,  55  Am. 
St  Rep.  29.  In  that  case  a  deed  of  convey- 
ance of  the  homestead  signed  by  the  husband 
and  also  by  the  wife,  who  was  insane  at  the 
time,  was  held  to  be  void,  and  in  the  dedsioa 
the  following  was  said: 

"The  purpose  of  the  statutes  in  securing  an 
exempt  homestead  to  every  resident  of  the  state, 
and  in  requiring  the  wife's  voluntary  signature 
and  assent  to  any  alienation  thereof  when  be- 
longing to  the  husband,  ia  to  protect  the  wife, 
and  through  her  the  fainily,  tn  the  enjoyment  of 
a  dwelling  place.  Turner  v.  Bemheimer,  95  Ala. 
241  [10  South.  750],  36  Am.  St.  Rep.  207.  Thia 
court,  as  well  as  those  in  other  states  having  a 
similar  system,  has  adopted  a  strict  rule  on  wis 
subject,  in  accordance  with  which  it  is  generally 
held  that  to  convey  the  homestead  there  must  be 
a  strict  compliancy  with  the  statutory  mode  of 
alienation.  •  *  •  The  insanity  of  the  wife 
does  not  dissolve  the  bond  of  marriage,  nor  with- 
draw her  or  her  family  from  the  beneficent  pur- 
pose of  the  homestead  laws.  The  statute  is 
plain,  unambiguous  and  admits  of  no  exceptions, 
which  would  destroy  its  obvious  design.  If  the 
occupant  be  a  married  man,  the  voluntary  sig- 
nature and  assent  of  the  wife,  evidenced  in  the 
manner  prescribed,  are  essential  to  a  valid  alien- 
ation of  the  homestead,  unless  the  conveyance 
be  made  to  her.  Efforts  have  been  made  to  in- 
graft other  exceptions,  arising  out  of  the  sup- 
posed necessities  of  the  case,  upon  similar  stat- 
utes, but  they  have  uniformly  ntilcd." 

Numerous  decisions  are  cited  in  the  opin- 
ion to  support  the  holding  so  expressed.  In 
Withers  ▼.  Love,  72  Kan.  140,  83  Pac.  204, 
3  li.  R.  A.  (N.  S.)  614,  the  Supreme  Court  of 
Kansas  reviewed  the  authorities  at  length 
upon  the  question  now  under  consideration 
and  reached  the  same  conclusion  as  did  the 
Supreme  Court  of  Alabama  in  the  case  last 
cited.  Among  other  authorities  the  case  of 
Shields  V.  Aultman-Mlller  Company  Is  dted, 
but  is  criticized  as  unsound.  To  the  same 
effect  are  Alexander  v.  Vennum,  61  Iowa, 
160,  16  N.  W.  80;  AdamS  v.  Gilbert,  67  Kan. 
273.  72  Pac.  769,  100  Atn.  St.  Rep.  456;  Bal- 
lenger  r.  Lester,  113  Ky.  96,  67  S.  Wi  206; 
Curry  v.  Wilson,  45  Wash.  19,  87  Pac.  1065. 

In  the  present  suit  there  was  evidence 
sufficient  to  sustain  a  finding  that  the  sale 
of  the  lot  In  controversy  by  S.  H.  Tabor  to 
M.  H.  Moore  was  not  made  for  the' purpose  of 
paying  the  commmnity  debt  of  |115  then 
owing  to  Moore  for  professional  services; 
and  if  that  were  the  controlling  issue  In  the 
case  as  it  was  in  the  decision  by  the  Supreme 
Court,  in  Pierce  y.  Gibson,  such  a  finding 
would  be  presumed  in  support  of  the  Judg- 
ment. But  even  though  the  evidence  had 
shown,  and  the  trial  court  had  found,  that 
said  sale  was  made  for  the  purpose  of  pay- 
ing that  debt,  the  rear  portion  of  lot  Na  1, 
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whlcb  con&titnted  a  part  of  the  homestead, 
and  judgment  for  which  was  rendered  In 
faror  of  Mrs.  Dora  Tabor  and  her  children, 
was  not  subject  to  the  payment  of  that  ac- 
count. Hence  It  cannot  be  said  that  the  sale 
of  that  part  of  lot  No.  1  was  necessary,  in 
a  legal  sense,  to  pay  that  debt.  Nor  was 
there  any  showing  In  the  evidence  that  any 
part  of  the  consideration  was  necessary  for 
the  support  of  the  family,  nor  that  the  bus- 
band  sold  the  same  for  the  purpose  of  re- 
investing the  proceeds  in  another  homestead. 
The  case  merely  shows  a  sale  of  a  part  of  the 
homestead  by  the  husband  alone,  without 
being  johied  in  the  sale  by  his  wife,  and 
without  first  abandoning  the  property  as  a 
homestead  and  without  any  showing  of  any 
necessity  therefor.  The  sale  in  controversy 
was  clearly  in  violation  of  the  Constitution 
and  statutes,  and  according  to  the  reasoning 
of  the  Supreme  Court  in  Heidenheimer  v. 
Thomas,  and  authorities  there  cited,  it  could 
not.  In  any  event,  be  sustained  in  the  ab- 
sence of  a  showing  of  some  necessity  there- 
for, and  even  though  it  could  be  said  that 
necessities,  such  as  indicated  above,  would 
create  a  proper  exception  to  the  constitution- 
al and  statutory  restrictions  against  his  pow- 
er to  sell  the  homestead  without  the  consent 
of  his  wife,  the  case  does  not  come  within 
any  such  exception,  and  for  the  reasons  above 
given  we  hold  that  the  sale  of  the  rear  end  of 
lot  No.  1,  which  constituted  a  part  of  the 
homestead,  was  invalid,  and,  accordingly, 
the  opinion  heretofore  rendered  by  us,  in 
which  we  reached  a  conclusion  adverse  to 
the  foregoing,  la  withdrawn.  That  conclu- 
sion renders  it  necessary  to  dispose  of  other 
assignments  of  error  presented  by  appellants 
which  were  not  considered  upon  the  original 
hearing,  and  those  assignments  will  now  be 
discussed. 

The  trial  of  the  case  was  on  the  25th  day 
of  May,  1915,  at  which  time  a  Judgment  was 
rendered  in  favor  of  plaintiffs  for  a  strip 
otr  the  rear  end  of  lot  No.  1,  the  lot  in  con- 
troversy, 85  feet  in  length  and  the  width 
of  the  lot  The  court  also  at  that  time  ren- 
dered judgment  in  favor  of  Priddy  against 
his  vendor,  defendant  Hill,  for  $75,  and  in 
t&roT  of  Hill  against  defendant  Moore  for 
the  same  sum;  such  judgments  over  being 
upon  the  respective  covenants  of  warranty 
of  title  in  the  deeds  of  conveyance  executed 
by  the  defendants  ,to  each  other.  Defend- 
ants Priddy,  Moore,  and  Hill  all  filed  mo- 
tions to  set  aside  that  judgment  and  grant 
a  new  trial  of  the  case. 

Those  motions  were  heard  on  July  20, 1915, 
during  the  same  term  of  court  at  which  the 
judgment  had  been  rendered.  Upon  that 
hearing  tlie  trial  judge,  upon  his  own  initia- 
tive and  over  the  objection  of  defendants 
Hill  and  Moore,  heard  further  testimony, 
after  which  he  reformed  the  Judgment  there- 
tofore rendered  so  as  to  reduce  the  portion  of 
the  lot  in  controversy  awarded  to  plaintiffs 


from  a  length  of  85  feet,  as  originally  de- 
creed, to  a  length  of  65  feet,  and  so  as  to 
Increase  the  amounts  of  jodgments  over  in 
favor  of  defendant  Priddy  against  Hill  to 
$275,  and  $16.50  interest  thereon,  and  In 
favor  of  Hill  against  Moore  to  $275,  with 
$24.75  interest  thereon ;  such  judgments  over 
being  upon  the  respective  warranties  of  title 
given  to  those  parties  in  the  respective  sales 
by  one  to  another. 

It  appears  that  the  court  had  Intended  to . 
give  judgment  for  plaintiffs  for  all  that  por- 
tion of  the  lot  In  controversy  lying  north  of 
a  fence  separating  that  portion  from  the  re- 
mainder upon  which  the  rented  house  had 
been  erected,  and  which  remainder  was 
awarded  to  defendant  Priddy;  and  just 
where  this  fence  was  located  was'  one  of 
the  issues  upoa  which  additional  testimony 
was  beard ;  the  only  other  issue  upon  which 
additional  testimony  was  heard  being  the 
relative  value  of  the  strip  65  feet  In  length 
off  of  lot  No.  1,  that  was  finally  awarded 
to  plaintiffs,  as  compared  to  the  considera- 
tion paid  by  each  of  the  defendants  for  said 
lot  in  its  entirety.  Bills  of  exception  con- 
tained in  the  record  recite  that  at  the  time 
the  court  announced  his  Intention  to  hear 
further  testimony,  be  stated  that  he  would 
overrule  the  motions  of  all  the  defendants 
for  a  new  trial,  but  would  hear  further 
testimony  as  to  tbe  value  of  the  land  adjudg- 
ed to  plaintiffs,  but  upon  no  other  issue. 
The  bills  recite  further: 

"Thereupon  defendants  Hill  and  Moore  object- 
ed to  reopening  the  case  and  the  introduction  of 
new  testimony  upon  that  issue  alone,  for  tbe  rea- 
son that  said  action  by  the  court  was  in  effect 
the  granting  of  a  new  trial  upon  that  issue 
alone;  but  said  defendants  Hill  and  Moore  asked 
that  if  the  judgment  was  set  aside  on  any  issue 
whatever  that  a  new  trial  be  granted  as  to  all 
parties  and  all  issues." 

And  further  that: 

The  "defendants  Hill  and  Moore  offered  to  and 
could  have  proved  by  the  defendant  M.  H.  Moore 
that  when  he  bought  the  property  in  controversy 
from  S.  H.  Tabor  that  said  Tabor  owed  him  a 
large  bill  of  about  $165  for  medical  services,  and 
that  said  Tabor  owned  no  other  property  except 
the  lot  in  controversy  and  the  house  and  lot  on 
which  he  lived,  and  that  the  witness  Moore  was 
mistalcen  in  his  testimony  upon  the  trial  of  this 
cause  on  the  26th  day  of  May,  1915,  when  he 
testified  that  tbe  said  Tabor  had  other  property, 
as  said  property  bad  been  sold  by  the  said  Ta- 
bor prior  to  tliat  time,  and  the  said  defendants 
Hill  and  Moore  also  offered  to  and  could  have 
proved  by  the  witness  Sam  Wisdom  tliat  the 
time  the  said  S.  H.  Tabor  sold  the  lot  in  con- 
troversy to  M.  H.  Moore  that  he  (Tabor)  owed 
the  bill  to  said  Moore,  and  in  addition  thereto 
the  said  Tabor  owed  large  sums  for  groceries 
and  other  things,  and  that  all  such  bills  and  ac- 
counts were  community  debts  of  the  said  Tabor 
and  his  wife,  who  was  then  insane,  and  that 
there  was  no  property,  either  community  or  sep- 
arate, owned  by  Tabor  with  which  said  debt 
could  be  paid,  except  the  homestead  and  the  lot 
in  controversy,  and  that  tbe  said  Tabor  had 
no  means  of  paying  same  except  by  a  sale  of 
said  property,  which  said  testimony  was  offered 
by  the  defendants  Hill  and  Moore  after  the  court 
had  reopened  the  case  upon  the  issue  of  valua- 
tion, and  in  effect  had  granted  a  new  trial  to 
defendant  Priddy  upon  that  one  issue,  but  the 
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coart  refused  to  hear  said  testimony  of  tlie  said 
'witnesses  M.  H.  Moore  and  Sam  Wisdom,  as 
aboTe  set  out,  and  refused  to  permit  said  wit- 
nesses to  be  sworn,  and  announced  that  he  would 
not  hear  said  testimony." 

Elrror  has  been  assigned  to  the  rulings  of 
the  court  In  admitting  such  additional  tes- 
timony, and  to  the  refusal  of  further  testimo- 
ny ofFered  by  appellants  and  recited  in  the 
bills  of  exception,  as  shovra  above. 

[4]  It  thus  appears  that  the  only  objection 
to  the  admission  of  the  additional  testimony 
heard  was  that  such  action  was,  in  effect,  the 
granting  of  a  new  trial  upon  one  issue  alone, 
which  the  court  bad  no  authority  to  do. 
There  was  no  claim  made  that  apx)ellant8 
could  rebut  such  additional  testimony  by 
other  evidence,  or  that  appellants  desired  so 
to  do,  nor  was  there  a  request  for  time  to 
produce  further  testimony  upon  the  issue  of 
the  relative  value  of  the  strip  finally  award- 
ed to  plaintiffs  as  compared  to  the  consid- 
eration paid  by  defendants  for  the  lot  as  a 
whole.  In  other  words,  the  objection  urged 
merely  diallenged  tb.k  legal  authority  ot  the 
court  to  hear  bu<A  additional  testimony. 

Independent  of  statutory  provisions  for 
the  correction  of  Judgments,  it  is  a  familiar 
rule  of  common  law  that  courts  retain  com- 
plete control  over  Judgments  during  the  terms 
at  which  they  are  rendned,  and,  while  such 
terms  continue,  may  set  aside,  correct  or  re- 
form them.  Henderson  v.  Banks,  70  Tex. 
3»8,  7  S.  W.  815 ;  Sugg  v.  Thornton,  73  Tex. 
666,  9  S.  W.  145 ;  23  Gyc.  859,  860.  And  in 
38  Oyc.  p.  1360,  the  foUowing  is  said: 

"A  motion  to  reopen  a  case  for  the  purpose  ot 
introducing  further  evidence  in  the  cause  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
which  is  not  subject  to  review,  unless  there  has 
been  an  abuse  thereof." 

Again  in  the  same  volume  on  page  1368: 
"It  is  discretionary  with  the  court  what  fur- 
ther evidence  it  will  hear  after  the  case  has  been 
reopened.  Thug  if  the  court  grants  leave  to  in- 
troduce further  specific  testimony,  it  is  discre- 
tionary with  the  court  whether  it  will  permit 
the  introduction  of  other  evidence  than  that 
specified,  and,  unless  an  abuse  of  this  discre- 
tion appears,  refusal  to  permit  evidence  other 
than  that  specified  is  not  ground  for  reversaL" 

See,  also,  Riverside  Portland  Cement  Oo. 
V.  Masson,  69  Or.  502,  139  Pac.  723,  Ann.  Gas. 
1916A,  127,  to  the  same  effect,  and  supported 
by  other  authorities  therein  cited. 

As  noted  already,  the  trial  was  by  the  court 
without  a  Jury,  and  the  correction  and  ref- 
ormation of  the  Judgment  was  at  the  same 
term  of  court  during  which  the  original  Judg- 
ment was  rendered;  and  as  appellants'  ob- 
jection to  the  admission  of  further  testi- 
mony was  confined  alone  to  a  challenge  of 
the  authority  of  the  court  to  thus  reopen  the 
case  in  part,  and  as  they  did  not  offer  other 
evidence  in  rebuttal  of  that  heard  and  made 
no  showing  that  such  testimony  could  be 
procured.  It  clearly  api)ears  that  the  trial 
Judge  did  not  abuse  the  discretion  vested  in 
him  to  hear  such  additional  testimony.  In 
the  absence  of  any  showing  to  the  contrary. 


it  must  be  presumed  Uiat  such  further  bear- 
ing was  necessary  to  the  ends  of  Justice,  and 
that  the  necessity  arose  from  a  lack  of  suf- 
ficient evidence  upon  those  issues,  or  that 
the  action  ot  the  court  in  hearing  it  was 
induced  by  some  contention  presented  by  ap- 
pellants' motion  for  a  new  trial,  which  was 
then  presented  by  appellants,  but  which  does 
not  appear  in  the  record  before  us.  38  Cyc 
1361,   13^. 

[t]  In  view  of  our  conclusion  expressed 
above  upon  the  issue  of  the  right  of  S.  H. 
Tabor  to  sell  a  part  of  his  homestead  with- 
out being  Joined  in  the  deed  by  his  wife, 
the  refusal  of  the  court  to  hear  the  further 
testimony  offered  by  ai^>ellants  at  the  time 
the  Judgment  was  reformed  and  corrected 
did  not  constitute  reversible  error,  since, 
evoi  though  It  be  accepted  as  true,  it  could 
not  change  those  conclusions.  If  such  testi- 
mony was  true,  then  S.  H.  Tabor  was  in- 
solvent, owned  no  property  except  his  home- 
stead, which  was  not  liable  for  any  of  tbe 
debts,  and  had  no  means  of  support  for  him- 
self, his  insane  wife,  cuid  two  young  chil- 
dren, except  his  own  labor.  In  our  opinion 
such  proffered  testimony  would  tend  to  sup- 
port, rather  than  militate,  against  our  con- 
clusions upon  that  Issue.  Heldenheimer  ▼. 
Thomas,  63  Tex.  287. 

For  the  reasons  Indicated,  appellees'  mo- 
tion for  rehearing  ia  granted,  our  former 
Judgment  of  reversal  is  set  aside,  all  of  ap- 
pellants' assignments  of  error  are  overruled, 
and  the  Judgment  of  the  trial  court  is  af- 
firmed. 


THOMPSON  et  aL  T.  FIRST  STATB  BANK 
OF  AMABILLO.     (No.  1045.)» 

(Court  of  Civil  Appeals  of  Texas.  Amarillo. 

Oct   18,    1916.     On   Motion   for  Additional 

Findings  of  Fact,  Oct  25,  1916.  Rehearing 
Denied  Nov.  8,  1916.) 

1.  Banks  and  Banking  €=>39  —  Capital 
Stock— PATMENT—CoNSTiTtrnoNAL    Pbovi- 

BIOKS. 

A  note  given  in  payment  for  the  capital 
stock  of  a  bank  in  contravention  of  Const  art. 
12,  i  6,  prohibiting  the  issuance  of  stock  in  a 
corporation,  except  for  money  paid,  labor  done, 
or  property  actually  received,  ia  void  as  be- 
tween the  parties. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  JS  44-18;  Dec.  Dig.  «=> 
89.] 

2.  CoRPOBATioNS  «=>544(2)— CAPITAL  Stock — 
TausT  Fund  Doctbinx. 

The  capital  stock  of  a  corporation,  especial- 
ly its  unpaid  subscriptions,  is  a  trust  fund  for 
Uie  benefit  of  its  general  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  2162;  Dec.  Dig.  «=»544(2).] 

3.  Cokpokations  iS=»80(10)— Sdbsobiption  to 
Capital  Stock— Iksolvenct—Tbubt  Fund 
doctbine. 

In  view  of  the  doctrine  whereby  subscrip- 
tlons  to  the  capital  stock  of  a  corporation  be- 
come a  trust  fund  for  the  benefit  of  its  general 
creditors,  the  eoriioration's  insolvency  is  a  bar 


.£9For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Dlsesta  and  Iad« 
'Application  tor  writ  ol  arior  pending  In  Suprama    Court.         .  . 
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to  a  nodasloii  of  a  subscription  contract  for 
band. 

[Ed.  Note.— For  other  cases,  we  Corporationa, 
Cent  Dig.  i  262;    Dec.  Dig.  «=»80(10).] 

4.  GOT7BT8  «=990(1)— Rvixs  OF  Dbdision. 

Because  a  court  adopts  a  rule  established 
by  line  of  decisions  upon  a  given  question,  it 
does  not  necessarily  follow  that  it  must  carry 
such  rule  to  its  logical  results  where  the  par- 
ties occupy  different  relations  to  the  subject 
and  to  each  other, 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  813-315 ;   Dec,  Dig.  <8=>90a)-] 
3.  Bamks  and  Bawkihq  <8=»30  —  Subbcbip- 

iioN  Note— Vauditt—Esto  PPM,. 
A  subscriber  to  the  capital  stock  of  a  bank- 
ing corporation  payable  by  note,  in  contraven- 
tion of  Const,  art.  12,  g  6,  prohibiting  the  issu- 
ance of  stock  in  a  corporation  except  for  money 
paid,  labor  done,  or  money  actually  received, 
which  note  had  been  negotiated  so  as  to  give  the 
corporation  a  credit,  after  its  insolvency,  and 
in  view  of  the  trust  fund  doctrine,  was  estopped 
to  assert  the  invalidity  of  the  note, 

(Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig,  {§  44-48 ;  Dec,  Dig,  <8ss»39.] 

6,  Barks  ahd  Banking  «^39  —  Capitai. 
Stock— Patubnt  bt  Not»— Ibstjakcb. 

Under  Oomst  art  U,  g  6,  prohibiting  the  is- 
snaaee  Ot  stock  in  a  corporation  except  for  mon- 
ey paid,  labor  done,  or  property  actnaUr  re- 
ceived, a  banking  corporation  has  no  right  to 
issue  or  tender  its  stock  until  the  subacriber's 
note  is  paid, 

[Ed.  Note,— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  fg  44-4S;  Dec.  Dig,  «sa89.] 

On  Motion  for  Additional  Findings  of  Fact 

7.  Barks  and  Banking  «=»39  —  Subscbip- 
TioN  NoxB— Action— BTiDKNca, 

In  an  action  by  state  officers  in  the  name  of 
a  banking  corporation  to  recover  npon  sub- 
scription note  to  it  evidence  %aM  to  show  that 
the  liability  of  the  parties  on  the  note  on  the 
ground  that  it  was  given  in  violation  of  the  Con- 
stitution, was  not  raised  until  the  bank  had 
failed  and  suit  was  broogfat 

[Ed.  Note.— 'For  other  casts,  see  Banks  and 
Banking,  Gent  Dig.  gg  4A-4&\  Dec. Dig.  «=»39.] 

Error  firom  District  Court,  Potter  Connty; 
Hn^  li.  Vmphres,  Judge. 

Action  In  tlie  name  of  the  First  State  Bank 
«f  Amarlllo  In  liquidation,  instigated  by  state 
cfflc^B,  against  E  O.  Thompson  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed, 

Cmdglngton  &  Works,  of  Amarlllo,  for 
plaintiffs  in  error.  Turner  &  Rollins,  of 
Amarlllo,  for  defendant  in  error. 

HENDRICKS,  J.  Plalntlfl  In  error  H.  0. 
Thompson  executed  to  the  First  State  Bank 
of  Amarlllo,  on  September  22,  1913,  a  prom<- 
Issory  note  for  $1,000,  bearing  10  per  cent 
interest  from  maturity,  and  proriding  for 
the  usual  10  per  cent  attorney's  fees.  The 
consideration  for  the  execution  and  delivery 
of  the  note  was  the  contemplated  issuance 
and  deUvery  of  certain  stock  in  said  bank- 
ing Institution,  and  at  the  time  of  the  ex- 
ecution of  the  note  E.  O.  Thompson  was 
a  minor  and  Xj.  O,  Thompson,  his  father, 
signed  said  note  as  a  surety.  Thereafter  the 
First   State  Bank  of  Amarlllo   became  in- 


solvent, and  its  affairs  were  taken  in  charge 
by  the  Commissioner  of  Insvrance  and  Bank- 
ing of  the  state  of  Texas,  and  J,  O,  Roots  as 
special  agent  under  the  authority  of  the 
commissioner  of  banking,  assumed  the  actlre 
charge  of  the  liquidation  of  said  bank,  for 
the  benefit  primarily  of  the  creditors  of  said 
institution,  and  secondarily,  for  the  stock- 
holders. In  the  proceeding  involving  the 
process  of  liquidation  this  suit  was  insti- 
tuted at  the  instigation  of  the  state  officers, 
using  the  name  of  the  bank  as  party  plain- 
tiff, for  the  purpose  of  collecting  the  pro- 
ceeds of  said  note. 

Considerably  prior  to  the  insolvency  of  said 
institution,  E.  O,  Thompson,  the  principal  in 
said  note,  attained  his  majority,  but  the  ques- 
tion of  his  minority  as  a  defense  to  bis  lia- 
bility on  the  paper  is  neither  pleaded  nor 
urged  In  this  record. 

During  the  time  of  his  minority  E,  O. 
Thompson  received  and  retained  a  certain 
dividend  on  the  stock  of  said  bank,  aggre- 
gating about  8  per  cent,  and  we  Infer  from 
the  record  that  no  question  was  ever  raised 
in  regard  to  the  liability  of  dther  of  the  de- 
fendants until  after  the  bank  bad  failed  and 
this  particular  suit  was  instituted. 

The  plaintiffs  in  error  Thompson  allege: 

"That  no  stock  nor  certificate  of  stock  was  de- 
livered or  tendered  to  them  or  either  of  them  in 
plaintiffs  bank  as  a  consideration  for  such  orig- 
inal note  or  any  of  the  renewals  thereof  until 
after  said  plaintiff  bank  had  become  insolvent 
and  sucb  stock  and  all  certificates  thereof  had 
become  worthless," 

li,  O,  Thomps(»  testifled  that  he  saw  the 
original  certificate  of  stock  Issued  in  Ernest's 
name  (Qia  son)  after  the  bonk  failed  and  some, 
time  after  It  was  in  the  hands  of  the  receiver. 

The  officers  of  the  First  State  Bank  dis- 
counted said  note  with  the  Guaranty  Bank 
&  Trust  Company  of  Dallas,  which  credited 
the  latter  bank  with  the  proceeds  of  said 
note  on  July  8,  1910,  and  the  same  note  was 
nominally  paid  by  said  First  State  Bank 
August  19,  1910,  one  month  and  eleven  days 
after  its  negotiation  to  the  Dallas  bank. 
The  note  matured  on  Its  face  January  1, 1914; 
the  First  State  Bank  becoming  Insolvent 
April  2,  1914,  the  plaintiff  in  error  E.  O, 
Thompson  attaining  his  majority  in  March, 
1913. 

The  plaintiffs  in  error,  defendants  In  the 
court  below,  confessed  the  cause  of  action, 
except  In  so  fBr  as  It  may  be  avoided  by 
their  special  answer, 

[1-8]  The  trial  court  at  the  close  of  the 
tsstimony,  peremptorily  instructed  the  jury 
against  the  plaintiff  in  error,  and,  presenting 
the  question  in  many  phases  in  this  record,  It 
is  essentially  contended  that  the  note  Is  ab- 
solutely \<AA  because  in  contravention  of  the 
provisions  of  the  Constitution  prohibiting 
the  issuance  of  stock  in  a  corporation  except 
for  numey  paid,  labor  done,  or  property  a«- 
tually  received.    Const  art.  12,  g  6, 
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This  court  held,  In  the  case  of  McWhlrter 
V.  First  State  Bank  of  Amarlllo,  182  S.  W. 
684,  where  the  facts,  to  a  considerable  ex- 
tent,  were  similar  to  the  record  here,  that 
McWhlrter,  who  executed  a  note,  in  consider- 
ation of  the  issuance  and  delivery  of  stock 
In  the  same  bank,  was  estopped  to  deny  bis 
liability  npon  said  note,  after  the  assets  of 
the  bank  had  been  taken  in  charge  by  the 
officers  of  the  state  government,  for  the  pur- 
pose of  realizing  upon  said  assets  for  the 
benefit  of  the  creditors  and  stockholders  of 
that  institution.  In  that  case,  as  here,  the 
note  had  been  negotiated  to  the  Dallas  bank, 
and  a  short  time  thereafter  returned  to  the 
First  State  Bank,  without  any  real  consider- 
ation having  been  passed  between  the  Dallas 
and  the  Amarlllo  banks. 

After  the  return  by  the  Dallas  bank  to  the 
Amarlllo  bank  of  the  note  In  that  case,  as 
well  as  in  this,  the  note  was  renewed  by  the 
original  makers,  but  in  the  McWhirter  Case 
the  Jury  found,  upon  the  submission  of  an 
Issue  to  them,  that  the  renewal  note  In  reali- 
ty constituted  a  loan  between  the  parties; 
equivalent  to  finding  that  said  renewal  note 
was  not  the  representative  of  the  first  note 
executed,  and  hence  was  not  given  for  the 
ortglnal  stock  contracted  for  by  the  maker. 
In  the  McWhlrter  Case,  though  probably  not 
as  clearly  and  explicitly  shown  as  it  should 
have  been,  we  proceeded  upon  the  theory  that 
If  the  renewal  note  was  not  a  loan,  but  In 
reality  by  substitution  continued  to  represent 
the  former  note,  and  hence  the  consideration 
for  the  stock,  the  Insolvency  of  the  bank, 
with  Its  affairs  In  the  hands  of  the  govern- 
ment, precluded  the  contention  under  the 
Constitution  that  the  note  was  void. 

Plaintiffs  In  error  urge  with  persistency 
and  considerable  force  in  their  brief,  and  In 
a  written  argument,  that  if  such  a  note  Is 
void  ab  initio,  as  having  been  Inhibited  by 
the  Constitution,  it  is  void  for  all  purposes, 
and  that  the  change  in  the  condition  of  the 
affairs  of  the  bank  cannot  have  the  tallsman- 
ic  effect  of  vitalizing  the  note. 

^he  doctrine  that  the  capital  stock  of  a 
corporation  is  a  trust  fund  for  the  payment 
of  its  debts — particularly  so  after  Its  insol- 
vency— contributed,  as  an  element,  to  the 
conclusion  declared  In  the  McWhirter  Case. 
This  doctrine  was  established  In  the  United 
States  Circuit  Court  as  early  as  1824.  Judge 
Story,  In  the  course  of  an  opinion,  said: 

"It  appears  to  me  very^dear  npon  general 
principles,  as  well  as  the  legislative  intention, 
that  the  capital  stock  of  banks  is  to  be  deemed 
a  pledge  or  trust  fund  for  the  payment  of  the 
debts  contracted  by  tlie  bank.  The  pubKc,  as 
well  as  the  Legislature,  have  always  supposed 
this  to  be  a  fund  appropriated  for  such  pur- 
pose." Wood  V.  Dummer.  3  Mason  (U.  S.)  308, 
Fed.  Cas.  No.  17.944:  Thompson  on  Corpora- 
tions, vol.  4  (2d  Ed.)  I  8416. 

In  1873,  nearly  three  years  before  our  pres- 
ent Constitution  was  ratified,  the  Supreme 
Court  of  the  United  States  said  of  this  rule: 

"Though  It  be  a  doctrine  of  modern  date,  we 
think  it  now  well  established   that  the  capital 


stock  of  a  corporation,  especlaUv  its  nnpaid  sub- 
scriptions, is  a  tmst  fund  for  tne  benent  of  the 
general  creditors  of  the  corporation."  Sawyer 
V.  Hoag,  17  Wall  610,  21  L.  Ed.  781. 

The  Supreme  Court  of  this  state,  in  the 
case  of  Hdwe.  Co.  v.  Mfg.  Co.,  86  Tex.  161,  24 
S.  WV  22,  22  L.  B.  A.  802,  by  Chief  Justice 
Stayton,  follows  the  well-settled  rule  and 
quotes  from  Sawyer  t.  Hoag,  supra,  this  lan- 
guage: 

"The  debt  which  the  appellant  owed  for  his 
stock  was  a  trust  fund  devoted  to  the  payment 
of  all  of  the  creditors  of  the  company.  As  soon 
as  the  company  became  insolvent,  and  this  fact 
became  known  to  the  appellant,  the  ri^bt  of  set- 
off for  an  ordinary  debt  to  its  full  amount 
ceased.  It  became  a  fund  belonging  equally,  in 
equity,  to  all  the  creditors,  and  could  not  be 
appropriated  by  the  debtor  to  the  exclusive  pay- 
ment of  his  own  claim." 

Chief  Justice  Stayton  also  qaotes  from 
Appleton  V.  Tambnll,  84  Me.  72,  24  Atl.  592, 
to  this  effect : 

"Unpaid  stock  is  as  much  a  part  of  the  assets 
of  a  corporation  as  the  money  that  baa  been 
paid  in  npon  it.  *  *  *  Dnring  the  existence 
of  the  life  of  the  corporation  it  is  a  trust  to  b» 
managed  for  the  benefit  of  the  atoi^olders; 
bnt  in  the  event  of  its  dissolution,  or  insolvency, 
it  becomes  a  trust  fund  for  the  benefit  of  its 
creditors." 

It  has  been  the  settled  doctrine  of  the 
courts  that  corporate  insolvency,  as  bearing 
upon  the  right  of  a  subscriber  to  rescind  his 
contract  for  fraud,  is  a  bar  to  such  rescis- 
sion. Cook  on  CorporatlonB,  vol.  1,  p.  164; 
Scott  V.  Deweese,  181  U.  8.  215,  21  Sup.  Ct. 
586,  45  L>.  Ed.  828,  829.  This  position  ia  also 
well  illustrated  by  the  case  of  Burleson  v. 
Davis,  141  S.  W.  661  (writ  of  error  denied 
by  the  Supreme  Court). 

It  Is  true  that  our  courts  have  adopted  the 
theory  that  the  prohibitive  language  in  the 
Constitution  of  this  state,  with  reference  to 
the  Issuance  of  stock,  except  for  money  paid, 
labor  done,  or  property  actually  received,  re- 
stricts the  same  as  lietween  the  parties,  and 
does  not  proceed  upon  the  theory  that  it  Is 
wholly  between  the  government  and  the  cor- 
poration. 

[4]  This  court,  as  best  it  could,  has  fol> 
lowed  the  logic  of  that  theory,  giving  effect 
to  what  we  considered  were  reasonable  con- 
clusions, based  upon  such  a  premise.  How- 
ever, as  Chief  Justice  Brown  said.  In  the 
case  of  Chase  v.  Swayne,  88  Tex.  223,  30  S. 
W,  1051,  63  Am.  St.  Rep.  742:  \ 

"It  does  not  necessarily  follow  •  •  ♦  that 
because  a  court  adopts  a  rule  established  by  a 
line  of  decisions  upon  a  given  question,  that  it 
must  therefore  carry  that  rule  to  its  logical 
results  by  applying  it  to  all  cases  upon  the 
same  character  of  contracts,  where  the  parties 
occupy  different  relations  to  the  subject  and  to 
each  other." 

In  that  cause  cases  are  considered  where 
such  logical  result  is  not  extended. 

[C]  In  the  case  the  tmst  fund  doctrine 
prevailed  when  the  Constitution  of  this  state 
was  enacted  as  to  its  prohibitive  features 
in  regard  to  the  Issuance  of  stock.  In  the 
McWhlrter  Case,  and  the  present  case,  the 
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Bubscribera'  notes  are  negotiated  to  another 
bank  with  a  credit  obtained  In  tbe  trans- 
feree bank,  and  tbe  note  after  organisation 
of  tbe  new  bank  is  immediately  reacauired 
by  It  as  an  asset,  and  then  renewed  with 
the  original  maker.  If  a  bank  were  permit- 
ted to  obtain  a  credit  by  a  showing  of  de- 
posits to  the  extent  of  Its  capital  stock  pre- 
sented to  the  proper  banking  authorities  of 
this  state  for  the  purpose  of  organization, 
and  all  the  notes  of  tbe  stockholders  were 
those  so  used  as  representing  the  entire 
capital  stock,  and  said  stockholders  were 
then  permitted,  after  Insolvency,  to  invoke 
tbe  Gonstitntlon  as  prohibiting  tiie  execution 
and  delivery  of  such  notes,  evidently  there 
would  be  no  capital  stock  for  the  benefit  of 
-creditors.  The  insolvency  and  the  changed 
status  of  the  bank  and  tbe  changed  relation- 
ship of  the  parties  create  tbe  Interposition 
of  a  new  principle;  not  but  what  the  notes 
are  void  between  the  original  parties,  but 
that  the  original  maker  is  estopped  to  so  as- 
sert It.  Depositors  of  a  bank  have  the  right 
to  assume  that  an  Institution  of  that  charac- 
ter has  complied  with  the  law  of  this  state 
and  acquired  a  fund  as  a  means  of  indemnifl- 
catlon  to  It,  arguing  it  as  a  general  proposi- 
tion and  eliminating  the  guaranty  feature  as 
an  element  The  stock  books  of  the  cor- 
poration, ordinarily  would  show  such  a  sub- 
scriber as  a  full-fledged  stockholder.  To  then 
permit  him  to  say  that  he  was  not  a  stock- 
holder, when  the  insolvency  of  the  bank 
creates  the  rights  of  creditors  as  one  of 
paramount  consideration,  to  this  court  is  un- 
conscionable. Tbe  receiver  represents  the 
creditors  as  well  as  the  corporation.  Lyons 
V.  Benney,  230  Pa.  117,  79  Aa  251,  84  L.  R. 
A.  (N.  S.)  106. 

We  think  the  McWhlrter  Case  was  proper- 
ly decided  upon  the  main  principle  enunciat- 
ed therein,  and  hence  at  this  time,  notwith- 
standing the  vigor  of  appellants'  argument, 
and  seeming  logic  in  inferentlally  combating 
It,  we  cannot  do  otherwise  that  reaffirm  the 
principle. 

[S]  The  pleading  of  tbe  plaintiffs  in  error. 
In  effect  that  the  stock  was  neither  delivered 
nor  tendered  to  either  of  them  as  a  consider- 
ation for  the  original  note,  or  any  of  the  re- 
newals thereof,  untU  after  the  bank  had 
become  insolvent,  supported  by  the  testimony 
of  li.  O.  Thompson,  tbat  he  never  saw  the 
original  certificate  of  stock  until  after  the 
bank  bad  failed — as  an  available  plea  In  de- 
fense— rather  sustains  the  liability,  and  the 
judgment  The  corporation  had  no  right  to 
Issue  or  tender  the  stock  until  the  note  was 
paid,  and  the  position  asserted  in  the  plead- 
ing would  probably  be  controlled  by  the  fol- 
lowing authorities:  Commonwealth  Bonding 
&  Casualty  Ins.  Ca  t.  Hill,  184  S.  W.  247; 
Cope  V.  Pitzer,  166  S.  W.  447;  Bank  v. 
Pttlvey,  175  S.  W.  833;  Horn  v.  Baker,  173 
8.  W.  474;  Davis  v.  Burns,  173  S.  W.  476; 
Cattlemen'*  Trust  Co.  t.  Turner,  182  S.  W. 


436;  Cattlemen's  Trust  Co.  T.  Pm«tt,  184 
S.  W.  716. 

Tbe  JQdgment  of  the  lower  eourt  is  af- 
firmed. 

On  KoUon  for  Additional  Findings  of  Fact 

Complaint  is  made  as  to  some  of  the  find- 
ings in  the  original  opinion,  in  that  one  find- 
ing Is  incomplete  and  otbers  either  erroneous 
or  partially  erroneous. 

[7]  It  was  said  in  the  opinion: 
"We  infer  from  the  record  that  no  question 
was  ever  raised  in  regard  to  the  liability  of  ei- 
ther of  the  defendants  until  after  the  bank  had 
failed,  and  this  particular  suit  was  instituted." 

Plaintiff  in  error  calls  tbe  court's  atten- 
tion to  certain  pleadings  and  offered  evi- 
dence— 

"to  the  effect  that  B.  O.  Thompson  was  only 
an  accommodation  subscriber  for  stock,  and  that 
he  was  never  regarded  as  a  stockholder,  neither 
was  he  or  his  father,  L.  O.  Thompson,  consid- 
ered liable  on  the  original  note  or  any  of  the 
renewals  thereof,  except  as  accommodation 
signers." 

Our  statement  is  correct  as  to  the  only 
issue  raised  in  this  court  The  nine  assign- 
ments -In  platntlfl  in  error's  brief,  including 
the  assignment  on  fundamental  error,  only 
present,  in  different  phases,  the  question  of 
their  liability,  on  account  of  the  note  having 
been  given  for  stock  In  violation  of  the  Con- 
stitution. 

Tbe  first  assignment  says: 

"The  court  erred  in  peremptorily  instrncting 
the  jury  to  find  against  the  defendants  the 
amount  of  the  note  sued  upon,  which,  as  the 
evidence  shows  without  conflict,  was  executed 
in  renewal,  and  as  the  evidence  of  the  same  in- 
debtedness represented  by  note  of  date  July  1, 
IBIO,  *  *  *  which  said  original  note  was 
given  and  received  in  full  satisfaction  and  pay- 
ment for  $1,000  of  the  capital  stock  in  plain- 
tiff bank,"  etc. 

We  are  not  concerned  in  reality  with  any 
question  in  this  record  whether  B.  O.  Thomp- 
son was  an  accommodation  subscriber  or 
whether  L.  O.  Thompson,  the  alleged  accom- 
modation indoraer,  was  liable  as  principal 
or  as  an  accommodation  signer.  The  question 
of  the  liability  of  either  of  these  parties  upon 
this  note,  on  tbe  ground  that  the  note  was 
given  In  violation  of  tbe  Constitution,  was 
not  raised  until  tbe  bank  had  failed  and  tbe 
suit  had  been  filed.  Abstractly  speaking 
(Inappropriate,  however,  to  the  record  and 
brief  as  presented  In  this  court),  plaintiffs 
in  error  are  correct  as  to  tbe  position  assumed 
in  their  pleading,  and  some  testimony  offered 
for  the  purpose  of  sustaining  the  pleading. 
.  It  was  stated  In  the  opinion  that  E.  O. 
Thompson  received  and  retained  a  certain 
dividend  on  tbe  stock.  Complaint  Is  made 
tbat  the  "record  shows  without  question  that 
this  very  dividend  was  paid  as  interest  on  the 
note."  E.  O.  Thompson  testified  that  he  re- 
ceived this  particular   dividend,  spent  the 
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money,  and  personally  never  tendered  It  back. 
He  did  further  testify  that  his  father  tendered 
it  back  for  him,  but  the  tender  was  In  this 
manner:  "He  took  It  and  paid  the  Interest 
on  this  particular  note  with  It" 

Paragraph  3  of  plaintiff  in  error's  mo- 
tion, we  do  not  construe  to  I>e  a  request  for 
any  finding.  Our  attention  Is  merely  called 
to  their  bUl  of  exception  No.  8  as  to  certain 
matters  that  were  sought  to  be  proven  in 
regard  to  the  delivery  of  a  certificate  of 
stock.  There  Is  no  assignment  predicated 
on  this  bUl  of  exception. 

Paragraph  4  ccmplalns  of  the  Incomplete- 
ness of  our  finding  "relative  to  fbe  discount 
of  the  original  note  given  by  plaintiffs  in 
error  to  the  First  State  Bank  by  the  Guaran- 
ty Bonk  &  Trust  Company."  It  is  said  In 
the  motion  It  was  "definitely  shown  tliat 
plaintiffs  in  error  arranged  no  loan  with  the 
First  State  Bank  about  the  time  of  the  origi- 
nal note  or  soon  thereafter;  neither  did  they 
in  any  wise  become  indebted  to  the  First 
State  Bank,  as  shown  by  testimony  of  both 
of  plaintiffs  in  error."  We  did  not  find  tliat 
plaintifCs  la  error  arranged  any  loan.  Our 
finding  relative  to  the  discount  by  the  First 
State  Bank  was  a  part  of  the  history -(tf  the 
case^  and  we  regarded  the  question  of  the 
redelivery  by  the  Guaranty  Bank  &  Trust 
Company  of  the  note  to  the  First  State  Bank 
as  in  reality  placing  said  paper  In  the  same 
position  as  having  been  given  for  the  con- 
templated Issuance  and  delivery  of  stock  in 
said  State  Bank. 

The  latter  part  of  paragraph  4  says  our 
finding  is  incomplete  (relative  to  the  discount 
of  the  original  note),  for  the  reason  that 
there  was  testimony  sought  to  be  Introduced 
by  plaintiffs  In  error,  "to  the  effect  tliat  all 
renewals  of  Oils  original  note  were  had  under 
the  original  agreement  which  was  to  the 
effect  that  E.  O.  Thompson  should  in  fact 
not  become  a  stockholder  tn  the  bank,  but 
that  his  name  shtrold  only  be  used  as  an  ac- 
commodation, and  wltliout  any  real  obliga- 
tion ever  resting  on  either  of  the  plaintUts 
in  error  in  regard  to  said  stock  or  any  of 
said  notes."  The  question  was  not  before  us, 
as  often  stated,  with  reference  to  the  matter 
of  accommodation.  Aside  from  tlie  prc^Msl- 
tion  of  liability  raising  the  constitutional 
prohibition,  with  reference  to  the  issuance  of 
stock,  the  liability  of  a  party  who  executes 
his  notes'  solely  for  the  purpose  of  permit- 
ting a  corporation  to  organize  and  obtain  a 
charter,  permitting  Insolvency  to  ensue  and 
creditors'  rights  to  accrue,  could  probably  be 
easily  solved.  However,  no  such  question  Is 
presented  and  not  necessary  to  decide,  nor  a 
finding  of  fact  relative  thereto  made. 

With  the  explanations  mentioned  herein, 
the  motion  for  additional  findings  of  fact  is 
overruled. 


PERRX  BBOS.  T.  iieimiLU    (No.  8391.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
June  17,  1916.    On  Motion  for  Re- 
hearing, Nov.  11,  1916.) 

1.  Afpea.1.  aro  Ebbob  ^s3743(l)  —  AssiON- 

HENTS    OF    EBBOB— 8UFFICIBHCT— RUUSS     OF 
COUBT. 

Under  rule  24  for  Courts  of  Civil  Appeals 
(142  S.  W.  ■  lii),  requiring  an  assignment  of 
error  to  specify  the  grounds  of  error  relied  on 
and  set  forth  in  a  motion  for  new  trial,  rule 
26  (142  S.  W.  ^),  reqairing  an  assignment 
of  error  to  point  out  the  part  of  the  proceed- 
ings contained  in  the  recora  in  which  the  error 
is  complained  of  bo  as  to  identic  it  and  to 
refer  to  the  part  of  the  motion  for  a  new  trial 
in  which  the  error  was  complained  of,  and  rule 
31  (142  S.  W.  ziii),  requiring  that  to  each 
proposition  there  be  subjoined  a  statement  of 
such  proceedings  contained  in  the  record  as  ia 
necessary  to  support  the  proposition  with  a 
reference  to  the  page  of  the  record,  an  assign- 
lAent  of  error  in  a  charge,  followed  by  a  state- 
ment referring  to  the  "fourth  bill  of  exception, 
statement  of  facts,  pa^e  16,"  was  insuffideiit 
and  would  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2998 ;   Dec.  Dig.  «s>743(l).] 

On  Motion  for  Rehearing. 

2.  Appeal  ano  Ebbob  9=9759— Assionvcntb 
OF  Ebbob — SuFPicrENCY— Noticb  of  Objico- 
TioN — Rule  of  Coubt— "Dibbct." 

No  notice  of  the  appellee's  objections  to  the 
sufficiency  of  the  assignments  of  error  as  pro- 
vided by  mle  15a  for  Courts  of  Civil  Appeals 
(142  S.  W.  xi),  is  required,  where  appellant  fails 
to  coraply_  with  rule  29  (142  S.  W.  xii)  in  pre- 
paring his  brief,  regardless  of  whether  the 
courts  action  is  invoked  by  appellee  in  hla  brief, 
or  whetiber  the  court  of  its  own  motion  refuses 
to  consider  such  assignments,  and  notwithstand- 
ing Vernon's  Sayles'  Ann.  Civ.  St  1914.  art 
1612,  as  amended  by  Acts  33d  Leg.  e.  186,  and 
Supreme  Court  rule  101  (159  S.  W.  xi),  adopted 
in  compliance  therewith,  providing  that  the  ap- 
pellant shall  file  assignments  of  error  with  the 
clerk  before  taking  the  transcript  from  the 
clerk's  office,  and  that  where  a  motion  for  new 
trial  is  filed  the  assignments  theren  shall  con- 
stitute the  assignments  of  error,  and  that  an 
assignment  shall  be  sufficient  which  directs  the 
court's  attention  to  the  error  complained  of, 
as  the  word  "direct"  means  to  cause  to  point  o* 
go  straight  to  a  thing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  D5g.  J  3094;   Dec.  Dig.  <S=s759. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Direct.] 

Appeal  from  District  Court,  Erath  County ; 
W.  J.  Oxford,  Judge. 

Action  by  W.  T.  McNeill  against  Perry 
Bros.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

W.  W.  Moores,  of  Stephenville,  for  appel- 
lant  Hickman  &  Bateman,  of  Stephenville^ 
for  appellee. 

BUCK,  J.  Appellant  brought  suit  against 
appellee  in  the  Justice  court  upon  a  promis- 
sory note,  and  made  affidavit  and  bond  for 
writ  of  attachment  alleging  in  the  affidavit 
that  appellee  was  about  to  dispose  of  bis 
property  for  the  purpose  of  placUig  it  beyond 
the  reach  of  his  creditors.    The  writ  of  at- 
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taclunent  was  issned  and  an  actnal  levy  was 
made  under  the  writ  by  tlie  (^cer  upon  a 
certain  peanut  thresher  belonging  to  appel- 
lee, but  the  officer  made  no  return  on  the 
writ  The  service  of  the  writ  caused  a  de- 
lay In  the  operating  of  the  thresher  of  some 
four  hours,  until,  the  appellee  bavli%  secured 
the  money  with- which  to  pay  oft  the  alleged 
debt,  the  thresher  was  released.  Whereupon 
appellee  brought  suit  against  appellant  for 
damages  for  the  alleged  unlawful  Issuance 
and  levy  of  the  writ  In  the  sum  of  $2,050,  $250 
alleged  to  be  actual  damages,  and  $1,800  ex- 
emplary. From  a  judgment  for  plaintiff  In 
the  Bom  of  $15,  the  defendant,  «  corporation, 
appeals. 

Appellee  has  filed  In  this  court  an  objection 
to  the  consideration  of  any  of  the  six  as- 
signments In  appellant's  brief,  because  said 
assignments  are  not  briefed  in  compliance 
with  the  provisions  of  the  rules  laid  down  by 
the  Supreme  Court  for  the  guidance  <tf  the 
€k>arts  of  (Svll  Ai^eals  and  the  attorneys 
practicing  therein,  and  especially  does  he 
urge  a  ftllnre  to  comply  with  rules  29  and 
31  (142  S.  W.  xil  and  xlil),  for  the  guldanoe 
of  the  C!ourt8  of  Olvil  Appeals,  and  rale 
101a  (159  S.  W.  xl),  for  the  guidance  of  dis- 
trict and  county  courts. 

[1]  While  we  are  not  Inclined  to  re- 
quire a  strict  observance  of  the  rules  as  a 
prerequisite  for  consideration  by  us  of  the 
assignments  presented  by  an  appellant,  yet 
we  deem  It  our  duty  to  require  at  least  a 
substantial  compliance  with  the  rules  made 
and  provided  for  our  guidance,  as  well  as 
that  of  the  profession  generally.  We  have 
come  to  the  conclusion  that  appellant  has 
faUed  of  a  substantial  compliance  with  the 
rales  mentioned  in  each  of  Its  six  asslgn- 
ment&  For  instance,  the  fourth  assignment 
of  error,  submitted  as  a  proposltioQ,  is  as 
foUows: 

"The  court  erred  in  charging  the  jury  that 
they  should  Bsaesa  plaintiff's  damages  in  such 
a  sum  of  money  as  they  believed  from  the  evi- 
dence would  reasonably  compensate  him  for 
the  time  lost  by  teason  of  aaid  levy  of  the  writ 
of  attachment:  First.  There  was  no  return 
upon  the  writ  of  attachment,  showing  that  a 
levy  had  been  made.  Second.  The  compensation 
tor  time  lost  would  be  for  profits  that  would  be 
lost  while  the  machine  alleged  to  have  been 
seized  by  virtue  of  the  writ  of  attachment  could 
not  be  used  by  virtue  of  said  seizure,  and  profits 
axe  not  recoverable  as  damagea 

"Statement. 
"Defendants'  fourth  bill  of  exception,  state- 
ment of  facts,  page  16." 

Bule  24  (142  S.  W.  xll),  for  the  Courts  of 
Civil  Appeals  provides  that: 

"The  assignment  of  error  must  distinctly  spec- 
ify the  grounds  of  error  relied  on  mid  distinct- 
ly set  forth  in  the  motion  for  a  new  trial  in  the 
cause,  and  a  ground  of  error  not  distinctly  agto- 
ified  in  reference  to  that  which  is  shown  in 
the  record,  or  not  spedfled  at  all,  shall  be  con- 
sidered as  waived,  unless  it  be  so  fundamental 
that  the  oonrt  would  act  upon  it  without  an 
assignment  of  error  as  mentioned  in  rule  23." 

Role  25  (142  S.  W.  xil)  provides  what  shall 
constitute  a  distinct  specification  of  error; 


that  It  must  point  ov^  tliat  part  of  the  pro- 
ceedings contained  In  the  record  In  which 
the  error  la  complained  of,  In  the  particular 
matter,  so  as  to  Identify  it,  etc — 
"with  such  reasonable  certainty  as  may  be 
practicable,  in  a  succinct  and  clear  statement 
considering  the  matter  referred  to,  and  must 
refer  to  that  portion  of  the  motion  for  a  new 
trial  in  which  the  error  is  complained  of." 

Rule  31  provides: 

"To  each  of  said  propositions  there  shall  be 
subjoined  a  brief  statement,  in  substance,  of 
such  proceedings,  or  part  thereof,  contained 
in  the  record,  as  will  be  necessary  and  eufiicient 
to  explain  and  support  the  proposition,  with  a 
reference  to  the  pages  of  the  record.  This 
statement  must  be  made  faithfully,  in  reference 
to  the  whole  of  that  wliich  is  in  the  record  hav- 
ing a  bearing  upon  said  proposition,  upon  the 
professional  responsibility  of  the  counsel  who 
makes  it,  and  withoat  intermixing  with  it  argu- 
ments, reasons,  oonclusi<«s  or  inferences." 

With  these  rules  above  quoted.  In  whole  or 
In  part,  in  mind,  It  will  be  noted  that  no  ref- 
erence Is  made  In  this  assignment  to  the  mo- 
tion f<^  new  trial,  or  whether  the  assign- 
ment presented  was  contained  in  the  motion 
for  new  trial  or  not,  or  whether  any  motion 
for  new  trial  was  ever  filed,  and,  if  so, 
whether  it  is  contained  in  the  record.  The 
page  ot  th«  transcript  where  the  "fourth  bill 
of  exception"  is  to  be  found  is  not  Included 
In  the  statem«it  By  reference  to  page  16 
of  Hie  statement  ot  facts,  to  which  reference 
Is  made  in  the  "statement,"  It  is  found  that 
the  upper  half  of  said  page  contains  a  por- 
tion of  the  testimony  of  X.  J.  McNeill  and 
the  lower  half  contains  a  portion  of  the  tes- 
timony of  W.  T.  McNelU,  the  plaintUf,  and 
no  reason  is  given  in  the  statement  under  ^ 
the  assignment  why  either  excerpt  of  t^ti- 
mony  on  page  16  is  applicable  or  pertinent 
to  the  issue  presented  in  the  assignment,  or 
supiK>rts  the  sama  We  are  of  the  opinion 
that  appellee's  objection  should  be  sustained. 
Texas  Grain  &  Elevator  Co.  t.  Dyer,  184  S. 
W.  1049. 

The  other  five  assignments  are  practically 
In  the  same  conditlcm  and  subject  to  the  same 
objections.  We  are  inclined  to  believe  that 
counsel  for  appellant  did  not  exercise  his 
customary  care  in  preparing  his  brief,  and 
that  he  has  sacrificed  clearness,  fullness,  and 
perspicuity  In  the  effort  at  brevity.  If  the 
rights  of  his  client  affected  by  this  $15  judg- 
ment were  of  sufficient  moment  to  justify  an 
appeal  to  this  court,  we  think  they  also 
should  be  held  worthy  of  more  carefulness 
in  the  preparation  of  the  brief. 

Finding  no  fundamental  error  manifest  of 
record,  the  judgment  of  the  trial  court  ia 
affirmed. 

On  Motion  for  Bdiearing. 

[2]  Appellant  urges  error  in  the  court's 
action  In  refusing  to  consider  its  assign- 
ments' because  not  properly  briefed.  It  is 
urged  that  appellant  was  entitled  to  ten 
days'  notice  of  the  appellee's  objections,  un- 
der rule  15a  (142  S.  W.  xl)  for  Courts  of 
Olvil  Appeals.    No  notice  is  required  where 
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appellant  fails  to  comply  with  rnle  29  In 
preparing  bis  brief,  and  it  malwes  no  dllTer- 
ence  wbetlier  the  action  of  the  court  is  in- 
voked by  appellee  in  his  brief,  or  whether 
the  court  of  its  own  motion  and  volition  re- 
fused to  consider  such  defectively  briefed 
assignments.  Cooper  v,  Hiner,  91  Tex.  658, 
45  S.  W.  554 ;  T.  &  P.  Ry.  Co.  v.  Eberheart, 
91  Tex.  323,  43  S.  W.  610;  Stone  v.  Stitt, 
56  Tex.  Civ.  App.  465,  121  S.  Wl  187;  rule  29 
for  Courts  of  Civil  Appeals.  In  this  con- 
clusion, we  do  not  consider  that  we  are  dis- 
regarding article  1612,  Vernon's  Sayles'  Tex- 
as Civil  Statutes,  as  amended  by  the  Thirty- 
Third  Legislature  (Acts  33d  Leg.  c.  136)  nor 
rule  101  (159  S.  W.  xl),  adopted  by  the  Su- 
preme Court  in  compliance  with  said  article; 
nor  do  we  think  we  are  in  conflict  with  the 
holding  of  the  Supreme  Court  in  M.,  K.  & 
T.  Ry.  Co.  V.  Beasley,  155  S.  Wl  183-187; 
nor  with  the  Galveston  court  In  Conn  v. 
Rosamond,  161  S.  W.  73;  nor  with  the  Ama- 
rillo  Court  In  Kllgore  v.  Savage,  164  8.  W. 
108L  All  these  cases  recognize  that  the 
rules  of  procedure  and  practice  made  by  the 
Supreme  Court  are  subject  to  legislation 
touching  and  controlling  matters  concerning 
which  the  rules  treat.  Article  1612  prior 
to  the  amendment  In  1911  contained  the 
language  which  we  have  not  Italicized  in 
quoting  said  article  as  amended,  to  wit: 

"Assignments  of  Error;  Requisites  of. — The 
appellant  or  plaintiff  in  error  shall  in  all  cases 
file  with  the  clerk  of  the  court  below  all  as- 
signments of  error,  distinctly  specifying  the 
grounds  on  which  he  relies,  before  he  takes  the 
transcript  of  [the]  record  from  the  clerk's  of- 
fice; pfovided,  that  tchere  a  motion  for  new 
trial  haa  been  filed  that  the  aangnmenta  there- 
in sAall  oonstittite  the  aisignmenta  of  error,  and 
need  not  he  repeated  by  the  filing  of  the  aaaign- 
menta  of  error,  and  provided  furtlutr,  that  all 
errors  not  distinctly  specified  are  waived,  hut 
an  aasignment  ahall  he  auffioient  which  dxrecta 
ike  attention  of  the  eovrt  to  the  error  corn- 
plaint  of." 

The  amendatory  provision,  "where  a  mo- 
tion for  new  trial  has  been  filed,  that  the 
assignments  therein  shall  constitute  the  as- 
signments of  error,"  limits  the  assignments 
to  those  presented  in  the  motion  for  new 
trial,  and  hence  restricts  rather  than  en- 
larges appellant's  rights.  Hence,  if  a  more 
liberal  policy  with  reference  to  assignments 
be  Introduced  by  these  amendments  to  the 
original  article.  It  Is  because  of  the  language 
"but  an  assignment  shall  be  sufilcient  which 
directs  the  attention  of  the  court  to  the  error 
complained  of."  We  think,  in  the  sense  us- 
ed, "direct"  means  "to  cause  to  point  or 
go  straight  to  a  thing."  Standard  Diction- 
ary. And  that  an  assignment  that  fails,  ei- 
ther In  itself,  or  by  proposition  or  by  state- 
ment, as  In  those  in  the  instant  case,  to 
direct  the  attention  of  the  court  to  the  error 
charged,  and  to  the  basis  for  the  contention 
made,  to  bad,  and  that  Courts  of  Appealsi 
are  not  required  to  give  consideration  there- 
to.    We  do  not  think  the  amended  article 


was  Intended  to  or  should  be  held  to  supplant 
rule  29,  Inquiring  each  assignment  to  be 
accompanied  with  appropriate  propositions 
and  statements,  or  that  else  It  "sball  be  re- 
garded as  abandoned."  Doutbitt  t.  XVurar, 
159  S.  W.  182. 
The  motion  for  rehearing  to  ovemded. 


WAPLES  et  aL  V.  GILMORB.    (Na  8650.)* 

(Court  of  Civil  Appeals  of  Texas.  Ft  Worth. 
Oct  14.  1916.  Dissenting  Opinion,  Oct  16, 
1916.     Rehearing  Denied  Oct  17,  1916.) 

1.  CONtfl'lTUTlONAL  LaW  «=»68(1)— DiSTEIBU- 

TioN  OF  Powers— Powers  of  Coubt— Po- 

IXnOAL  9VE8TI0N8. 

If  nominations  after  primaries  to  fill  va- 
cancy caused  by  oflice  Incumbent's  death  were 
expressly  forbidden  to  be  made  by  the  executive 
committee  of  a  party,  the  court  could  declare 
the  effect  of  the  law,  and  the  mere  fact  that  the 
action  of  the  committee,  or  of  the  court,  might 
have  a  political  effect  would  not  make  the  legal 
question  involved  political  Instead  of  judicial. 
tEd.  Note.— For  other  eases,  see  Constitution- 
al Law,  Cent  Dig.  !  125;   Deo.  Dig.  «=>68(1).] 

2.  EixonoNS      ®s>147  —  Nokination  —  How 

MaDEV— FOWEBS  OF  EXEOXniVK  COHUITTKK. 

Where  after  a  primary  the  incumbent  of  an 
oflice  died,  causing  a  vacancy  for  which  no  nom- 
ination had  been  made,  Rev.  St  1911,  arts. 
3172,  3173,  as  to  powers  of  party  executive 
committee  to  fill  vacant  nominations  caused  by 
declination  or  death  of  nominee,  do  not  apply, 
such  sections  applying  only  when  after  primary 
nomination  the  nommee  dies  or  declines  the 
nomination,  so  that  the  committee  could  nom- 
inate as  it  chose  in  accordance  with  party  rules. 
[Ed.  Note.— For  other  cases,  see  Electiohs, 
Cent  Dig.  f  122;    Dec  Dig.  <S=9l47.1 

3.  CoNBTrnmoNAi-  Law  «=»68(1)— Distbibu- 
TioN  OF  Powers— PouncAL  Questions. 

The  mere  fact  that  one  party  so  predomi- 
nates as  to  assure  its  nominee  .of  election  is  bo 
ground  for  interference  by  the  courts  with  the 
nominating  machinery  of  such  party,  where  the 
question  is  unprovided  for  in  law  and  whoUy 
political. 

[Ed.  Note. — For  other  eases,  see  Constitntion- 
al  Law,  Cent  Dig.  8  125;   Dec.  Dig.  «s>68(l).] 

Dunklin  and  Buck,  JJ.,  dissenting. 

Appeal  from  District  Court,  Tarrant  Coan- 
ty;   J.  W.  Swayne,  Judge. 

Suit  by  C.  B.  Gilmore  against  Paul  Wa- 
pies  and  others  for  an  Injunction.  From  an 
order  granting  the  writ,  defendants  appeaL 
Order  set  aside  and  injunction  vacated. 

D.  W.  Odell,  Capps,  Cantey,  Hanger  & 
Short,  and  D.  B.  Trammell,  all  of  Ft  Worth, 
for  appellants.  Wynne  &  Wynne,  of  Wills 
Point,  and  Lattlmore,  Bouldin  &  Lattlmore, 
of  Ft  Worth,  for  appellee. 

OONNESt,  C.  J.  Thto  proceeding  was  in- 
stituted by  C.  B.  Gilmore  against  Paul  Wa- 
ples,  as  chairman  of  the  state  Democratic 
executive  committee,  and  against  82  others 
as  members  of  said  executive  committee,  to 
restrain  the  said  committee  from  making  and 
declaring  a  nomination  for  state  railroad 
commtosloner  to  fill  the  vacancy  caused  by 
the  recent  death  of  the  Hon.  W.  D.  WUllams. 
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Upon  the  filing  of  tbe  petition  before  the 
Judge  of  the  Serenteenth  judicial  district, 
the  prayer  of  tbe  petition  was  granted,  and 
pursuant  theretQ  a  writ  of  Injunction  was 
Issued,  and  from  the  order  so  granting  said 
writ,  an  appeal  was  duly  prosecuted  and  the 
cause  submitted  to  this  court  on  .the  10th 
Inst.  The  petition  upon  which  the  order  was 
granted,  omitting  formal  parts  and  the  para- 
graphs giving  the  names  and  residences  of 
the  parties,  and  setting  forth  O^e  prayer  for 
the  writ.  Is  as  follows: 

"Plaintiff  is  a  citizen  of  the  state  of  Texas  and 
resides  in  Van  Zandt  county  in  said  state.  The 
names  of  the  defendants  are  mentioned  in  the 
above  paragraph  of  this  petition,  and  hereafter 
when  they  are  adverted  to  in  this  petition  for 
tbe  sake  of  brevity  will  be  called  the  executive 
committee  of  the  Democratic  party.  Their 
places  of  residence  ere  scattered  over  the  state 
of  Texas,  and  are  designated  in  the  foregoing 
paragraph,  and  will  not  be  further  referred  to. 

"(2)  For  cause  of  action  plaintiff  charges  that 
be  Is  a  Democrat  and  belongs  to  the  Democratic 
party,  and  has  always  affiliated  with  it  in  all  of 
Its  organizations',  that  W.  D.  Williams,  who 
was  one  of  the  railroad  commiasioDers  of  tbe 
state  of  Texas,  died,  and  that  liis  death  oc- 
curred since  the  primaries  at  wMch  the  Demo- 
cratic party  selected  for  its  various  nominees 
for  the  vartous  ofiices  for  the  state  of  Texas, 
and  said  Williams  was  not  tbe  nominee  of  said 
party  for  said  office :  that  the  death  of  said  de- 
ceased member  of  the  railroad  commission  oc- 
curred after  all  meetings  of  the  Democratic  par- 
ty in  convention  assembled ;  and  that  the  va- 
cancy^oocurring  by  reason  of  the  death  of  the 
said  W.  D.  Williams,  has  not  been  filled  by 
nomination  of  any  person  by  the  Democratic 
party  as  a  candidate  to  fill  tne  said  place,  but 
your  petitioner  is  informed  and  believes  and  so 
charges  that  the  executive  committee  of  the 
Democratic  party  of  the  state  of  Texas  is  to 
meet  on  the  6th  day  of  October,  1916,  in  tbe 
city  of  Ft.  Worth  in  the  county  of  Tarrant  for 
the  purpose,  among  other  things,  of  unlawfally 
and  Illegally  attempting  to  declare  a  nominee 
of  the  Democratic  party  for  the  state  of  Texas 
to  be  placed  on  the  ticicet  to  fill  the  vacancy 
on  the  railroad  commission  caused  by  the  death 
of  the  said  W.  D.  WilUams,  and  of  certifying 
such  nomination  to  the  secretary  of  state  of  the 
state  of  Texas ;  that  there  have  been  two  can- 
didates that  have  announced  for  the  office  to 
fill  said  vacancy,  your  petitioner  and  Charles 
H.  Hurdleston,  as  has  been  published  by  the 
various  papers  throughout  the  state  of  Texas, 
and  applicant  is  informed  that  others  may  an- 
nounce, and  your  petitioner  charges  that  the 
executive  committee  of  the  Democratic  party 
has  no  power  or  authority  under  the  laws  of 
the  state  of  Texas,  nor  has  there  been  given  to 
said  executive  committee  or  delegated  to  them 
by  any  lawful  authority,  the  authority  to  make 
or  declare  said  nomination  or  certification. 
Tour  petitioner  is  informed  and  believes,  and 
so  charge^  that  said  executive  oonmiittee  has 
beeii  cnfled  together  by  the  political  machinery 
«f  this  state  that  now  has  charge  of,  and  is 
attempting  to  dominate,  the  poutics  of  this 
Mate,  with  tbe  avowed  intention  and  declared 
purpose  of  declaring  Charles  H.  Hurdleston, 
who  is  the  sppointee  of  Governor  Ferguson  to 
fill  the  vacancy  caused  by  the  death  of  the  said 
W.  D.  Williams  until  the  next  general  election, 
which  is  in  November,  to  be  the  nominee  of  the 
Democratic  party  for  said  office  and  of  so  cer- 
tifying to  said  secretarv  of  state ;  that  said  ac- 
tion that  is  being  and  threatened  to  be  taken  by 
■aid  executive  committee  is  unlawful  and  un- 
just; that  your  petitioner  is  a  candidate  for 
said  oBlce,  and  announced  before  be  learned  of 
the  course  that  was  going  to  be  attempted  to  be 
(>uisaed  by  the  executive  committee  of  the  Dem- 


ocratic party  of  the  state  of  Texas',  and  your 
petitioner  is  informed  and  believes,  and  so  charg- 
es, that  Governor  Ferguson,  the  Governor  of 
Texas,  has  notified  members  of  the  executive 
committee  of  the  Democratic  party  of  the  state 
of  Texas  that  they  will  be  called  together  on 
the  6th  day  of  this  month  at  Ft.  Worth,  Texas, 
for  the  purpose  of  selecting  a  candidate  to  suc- 
ceed W.  D.  Williams,  deceased.  As  an  earnest 
of  this,  your  petitioner  charges,  upon  informa- 
tion and  belief,  that  Walter  Jones,  one  of  the 
executive  committeemen  of  the  Seventh  senatori- 
al district,  and  James  Stabbs  of  the  Seventeenth 
senatorial  district,  have  each  received  notice  of 
said  meeting  from  Governor  Ferguson.  There 
is  absolutely  no  provision  by  statute,  nor  no 
provision  made  hy  any  action  of  the  Democratic 
party  acting  by  and  through  its  conventions  and 
organisations  authorized  to  act,  to  name  or 
declare  a  nominee  for  said  party  created  under 
this  emergency,  and  your  petitioner  respectfully  ' 
shows  to  the  court  that  the  only  power  and 
authority  that  said  committee  could  nave,  if  it 
takes  action  at  all,  is  to  determine  tbe  manner 
and  way  a  candidate  shall  be  selected  by  the 
Democratic  party  of  the  state  of  Texas  to  be 
placed  on  the  ticket  as  its  nominee.  The  great 
Democratic  party  of  tbe  state  of  Texas  has  the 

Eowerl  the  right,  and  the  vested  right  to  be 
eard  in  the  selection  of  its  candidate,  and  it 
has  a  right  to  speak  either  by  primary  or  by 
convention  through  its  people  in  the  selection 
of  its  candidate,  and  no  power,  nor  authority, 
nor  right,  is  vested  in  the  executive  committee 
of  the  Democratic  party  to  declare  any  one  the 
nominee  of  the  party. 

"(3)  Your  petitioner  charges  that  the  action 
of  the  executive  committee  of  the  Deniocradc 
party,  and  if  tbe  name  of  any  person  as  such 
nominee  be  so  certified  to  him,  of  the  secretary 
of  state  in  attempting  to  declare  the  nominee  of 
the  Democratic  party  for  such  office  and  to 
pbtce  his  namR  upon  the  Democratic  ticket  of 
tbe  state  of  Texas,  if  same  be  not  prevented, 
will  be  equivalent  to  an  election.  Your  peti- 
tioner is  a  candidate  and  has  the  full  right  un- 
der the  Constitution  and  laws  of  this  state  to 
make  the  race  before  the  Donocratic  par;^  of 
the  great  people  of  the  state  of  Texas  for  this 
office,  and  if  the  executive  committee  and  the 
defendants  in  this  case  are  permitted  to  meet 
and  in  star  chamber  to  declare  and  spBak  for  the 
Democratic  party  of  the  state  of  Texas,  tltat 
be  will  be  deprived  of  a  valuable  right  and  of 
the  privilege,  conceded  to  every  citizen  of  the 
United  States  and  the  state  of  Texas,  to  ask 
the  people  of  his  party  to  determine  either  by 
ballot  or  by  convention  his  right  to  have  his 
name  placed  upon  the  ti(^et  to  fiU  the  office  to 
which  he  aspires,  and  if  the  executive  committee 
is  permitted  to  act,  and  permitted  to  unlawfally 
and  illegally  declare  a  nominee,  or  in  other 
words  to  declare  the  appointee  of  Governor  Fer- 

Sison,  or  any  other  person,  the  nominee  of  the 
emocradc  party,  and  to  so  certi^  to  the  sec- 
retary of  state,  it  will  be  directly  taking  away 
from  the  i>eople  and  from  the  people  that  con- 
stitute the  Democratic  party  In  the  state  of 
Texas,  the  right  to  speak,  and  place  it  in  the 
hands  of  tbe  political  machinery  of  the  state, 
and  your  petitioner  will  thereby  sufEer  irrepara- 
ble Injury." 

Title  49  of  tbe  Revised  Statutes  of  Texas 
of  1911  provides  for  elections,  l>oth  general 
and  primary,  by  the  people  of  the  state  to 
determine  the  choice  of  electors  for  the  sev- 
eral offices,  executive,  legislative,  and  judi- 
cial, required  by  the  form  and  purposes  of 
our  state  government.  In  chapter  5,  relating 
to  general  elections,  an  official  "ballot"  is 
provided  for.  It  Is  declared  that  such  ballot 
shall  contain  the  printed  names  of  all  candi- 
dates  whose   nominations   tot   an   elective 
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office  bare  been  duly  made  and  properly 
certified.    And  article  2986  declares  that: 

"No  name  shall  appear  on  the  official  ballot 
except  that  of  a  candidate  who  was  actually 
nominnted  (either  as  a  party  nominee  or  as  a 
non-partisan  or  independent  candidate)  in  ac- 
cordance with  the  provisions  of  this  title." 

It  Is  further  proyided  in  the  chapter  nam- 
ed, article  2968,  that: 

"Where  a  nominee   shall  have  declined  his 

nomination,  or  shall  have  died,  and  the  vacancy 
so  created  shall  have  been  filled,  and  such  facts 
shall  have  been  certified  in  accordance  with  the 
provisions  of  article  3172,  thereupon  the  sec- 
retary of  state  or  county  judge,  as  the  case  may 
be,  shall  promptly  notify  the  oincial  board  creat- 
ed by  this  act  to  furnish  election  suppUea  that 
such  vacancy  has  occurred,  and  the  name  of  the 
new  nominee  shall  then  be  printed  upon  the  of- 
ficial ballot,  if  the  ballots  are  not  already  print- 
ed. If  such  declination  or  death  of  the  nominee 
occurs  after  the  ballots  are  printed,  or  due  no- 
tice of  the  name  of  the  new  nominee  is  receiv- 
ed after  such  printing,  the  official  board  charg- 
ed with  the  duty  of  furnishing  election  supplies 
shall  prepare  as  many  pasters  bearing  the  name 
of  the  new  nominee  as  there  are  offiaal  ballots, 
which  shall  be  pasted  over  the  name  of  the 
former  nominee  on  the  official  ballot  before  the 
presiding  judge  of  the  precinct  endorses  his 
name  on  the  ballot  for  identification." 

In  view  of  these  provisions,  and  of  others 
perbaps  not  now  necessary  to  particularly 
notice,  the  complainant  below,  and  appellee 
here,  C.  E.  Gllmore,  seeks  to  support  the 
order  appealed  from  upon  articles  S172,  817S, 
c.  10,  tit.  49.   These  articles  read  as  follows: 

Article  S172:  "A  nominee  may  decline  and 
annul  his  nomination  by  delivering  to  the  of- 
ficer with  whom  the  certificate  of  his  nomina- 
tion is  filed,  ten  days  before  the  election,  if  it 
be  for  a  city  office,  and  twenty  days  in  other 
cases,  a  declaration  in  writing,  signed  by  him 
before  some  officer  authorized  to  take  acknowl- 
edgments. Upon  such  declination  (or  in  case 
of  death  of  a  nominee),  the  executive  committee 
of  a  party,  or  a  majority  of  them  for  the  state, 
district  or  county,  as  the  office  to  be  nominated 
may  require,  may  nominate  a  candidate  to  sup- 
ply the  vacancy  by  filing  with  the  secretary  of 
state  in  the  case  of  state  or  district  officers,  or 
with  the  county  Judge  in  the  case  of  county  or 
precinct  officers,  a  certificate  duly  signed  and 
acknowledged  by  them,  setting  forth  tne  cause 
of  the  vacancy,  the  name  of  the  new  nominee, 
the  office  for  which  be  was  nominated,  and  when 
and  how  he  was  nominated." 

Article  8178 :  "Ko  executiTe  committee  shall 
ever  have  any  power  of  nomination,  except 
where  a  nominee  has  died  or  declined  the  nom- 
ination as  provided  in  article  8172." 

Appellants  nrgenUy  insist  that,  notwith- 
standing the  provisions  of  the  statutes  noted. 
Injunctive  relief  should  not  hare  been  grant- 
ed, for  the  reason  that  the  right,  privilege, 
or  complaint  of  the  petitioner,  Gllmore,  Is 
political  rather  than  Juridical.  If,  however. 
It  be  true,  as  appellee  Insists,  that  article 
8173,  above  quoted,  properly  applies  to  the 
case  made  by  the  plalntUT's  petition,  then 
the  majority,  composed  of  the  writer  and  of 
Associate  Justice  BUCK,  are  not  Inclined  to 
agree  with  appellant's  contention.  Seetton 
3,  art  1,  our  state  CSonstitutton,  provides 
that  all  freemen  have  equal  rights,  and  that 
no  man  la  "entitied  to  exdnslve  separate 
emoluments  or  prlvlleKes,  but  In  consldon- 


tlon  of  public  service.*  And  section  19  of  the 
same  article  provides  that  no  dtlzen  shall 
be  deprived  of  "liffe,  liberty,  property,  priv- 
ileges or  Immunities,  or  In  any  manner  dis- 
franchised except  by  [the]  due  course  of  the 
law  of  the  land."  In  view  of  which  and  of 
Revised  Statutes,  art  4648,  expressly  cloth- 
ing the  district  courts  with  power  to  Issue 
Injunctions,  "where  It  shall  appear  that  the 
party  applying  for  sudi  writ  Is  entitied  to 
the  relief  demanded,  and  such  relief  or  any 
part  thereof  requires  the  restraint  of  some 
act  prejudicial  to  the  applicant,"  we  feel  un- 
able to  agree  to  the  contention  mentioned. 

[1]  The  petition  presents  the  case  of  a 
citizen  entitied  to  align  himself  with  the 
Democratic  party  and  to  vote  and  to  seek 
the  favor  of  the  electors  In  obtaining  an  of- 
fice. These,  as  It  seems  to  said  majority, 
are  rights  or  privileges  having  their  basis 
in  the  fundamental  law  of  the  land,  and  that 
the  right  of  our  people  to  the  free  and  un- 
trammelled exercise  of  their  constitutional 
privileges  Is  to  be  guarded  with  sleepless 
vigilance  by  all  who  appreciate  the  blessings 
of  free  Institutions.  Such  rights  and  privi- 
leges seem  equal  In  Importance  to  freemen 
to  rights  of  liberty  and  property.  In  protec- 
tion of  which  courts  constantly  exercise  their 
functions.  Assuming  the  application  of  the 
statutes  relied  apon  by  appellee,  no  sound 
reason  appears  to  said  majority  why  the  gen- 
eral language  of  article  4643,  hereinbefore 
quoted  In  part,  should  not  apply  and  be 
available.  Under  the  averments  of  the  peti- 
tion, which  must  be  accepted  as  true  In  our 
determination,  the  threatened  act  would  be 
such  Impairment  of  the  plalntlfTs  privileges 
as  to  amount  to  an  entire  destruction  of 
them,  and  this  under  the  circumstances'  was 
admitted  on  the  submission.  If  In  fact  the 
threatened  act  of  the  executive  committee  be 
expressly  forbidden,  as  appellee  insists,  then 
.as  the  majority  named  view  It,  the  question 
becomes  legal  In  part  at  least  In  bvhA  case 
It  would  properly  be  a  function  of  the  court 
to  declare  the  effect  of  the  law,  and  the  mere 
fact  that  the  action  of  the  committee,  or  the 
action  of  this  court,  might  have  a  political 
effect  does  not  make  the  legal  question  Involv- 
ed political  Instead  of  judicial.  See  State 
of  Wisconsin  v.  Cunningham,  83  Wis.  90,  53 
N.  W.  35,  17  U  R.  A.  145,  85  Am.  St.  Rep. 
27;  YWia  v.  Brundidge,  109  Ark.  260,  160 
S.  W.  230,  Ann.  Cas.  1915C,  980;  In  re  Saw- 
yer, 124  U.  S.  200,  8  Sup.  Ct  482,  31  L.  Ed. 
402;  Anthony  v.  Burrow  (G.  0.)  129  Fed.  783; 
S  Bouvler's  Law  Dictionary,  p.  2961;  Mo- 
Donald  V.  Lyon,  43  Tex.  Olv.  App.  484,  95 
S.  W.  67;  Rotdnson  v.  Wlngate,  86  Tex.  Glv. 
App.  66,  80  S.  W.  1068;  Harding  v.  Com- 
missioners' Oonrt,  95  Tex.  175,  66  S.  W^  44; 
City  of  Dallas  v.  Consolidated  Street  Ry.  Co., 
106  Tex.  337,  148  S.  W.  292;  Fletcher 
V.  Tuttie,  161  IlL  41,  37  N.  E.  683,  26  L.  R.  A. 
143,  42  Am.  St  Rep.  220;  Wlnnett  v.  Adams, 
71  Neb.  817,  99  N.  W.  681;  Alderson  r.  Com- 
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mlsslonera,  82  W.  Ya.  640,  9  S.  B.  868,  5 
U  R.  A.  334,  25  Am.  8t.  Bep.  840;  State  T. 
Foster,  lU  La.  9S9,  86  South.  32;,  Kearna, 
T.  Howley.  188  Pa.  116,  41  Atl.  278,  42  U 
R.  A.  235,  68  Am.  St.  Kep.  862;  15  Cyc.  831. 
[2]  yi\p  need  not,  however,  elaborate  the 
views  above  expressed  inasmoch  as  the  ma- 
jority, composed  of  the  writer  and  Associate 
Justice  DUNKIilN,  are  of  the  opinion  that 
articles  3172  and  8173  have  no  proper  ap- 
plication to  the  fftcts  set  forth  In  the  itlain- 
tllTs  petition,  and  that,  therefore,  as  will 
more  folly  hereinafter  appear,  the  question 
presmted  to  as  is  political  rather  than  judi- 
cial, and  that,  hence,  the  plaintiff  was  not 
entitled  to  Uie  relief  sought  and  awarded  him 
by  the  court's  order  below.  It  seems  evident 
from  the  petition  that  the  right  or  privilege 
of  the  plaintiff.  In  the  absence  of  an  applying 
statute,  is  wholly  political.  If  the  threaten- 
ed act  be  consummated,  he  may  yet  con- 
tinue to  be  a  candidate  and  aeei.  the  office  to 
which  he  aq>lre8.  It  is  not  alleged  In  the 
petition  that  the  threatened  act  necessitates 
the  loss  or.  destmctioa  of  anything  of  de- 
terminable pecuniary  value,  and  It  is  merely 
speculative  to  say  that  an  unimpeded,  un- 
trammelled candidacy,  such  as  he  seeks, 
would  result  in  his  election.  So  that,  as 
stated,  in  the  absence  of  an  applying  statute, 
the  question  presorted  is  undoubtedly  poUt- 
IcaL  Do,  however,  the  statutes  invoked  ap- 
ply? In  1905  (Laws  Tex.  vol.  12,  p.  520  et 
seq.)  onr  Legislature  passed  an  act  covering 
the  entire  field  of  elections,  prescribing  the 
qualifications  of  voters,  provided  that  votes 
should  be  by  ballot,  providing  tor  the  divi- 
sions of  counties  and  cities  into  voting  pre- 
cincts, the  proper  notices  and  returns  of  elec- 
tion, election  supplies  and  returns,  defining 
the  powers  and  duties  of  the  officers  of  elec- 
tion, and  prescribing  the  method  of  condnct- 
Ing  elections,  eta  Said  act,  from  section  1 
to  section  101,  has  relation  to  general  elec- 
tions ;  the  act  further,  however,  provides  nn- 
d^  a  different  heading  for  primary  elections, 
and  from  section  102  to  section  183,  inclu- 
sive, relates  to  such  primary  elections.  As 
codified,  the  law  is  found  in  title  <ffl  of  Re- 
vised Statutes  of  1911.  In  both  the  act  of 
1906  and  in  the  codification,  the  two  subjects, 
to  wit,  the  subject  of  general  elections  and 
Of  primary  Sections,  are  kept  almost  wholly 
s^mrate.  Chapters  1  to  9,  inclusive,  of  the 
title  relate  to  general  elections,  the  conclud- 
ing chapter  on  this  subject  consisting  of 
"Miscellaneous  Provisions."  In  the  chap- 
ters relating  to  the  general  electicm  we  note 
but  one  reference  to  provisions'  found  among 
the  articles  relating  to  primary  elections, 
and  that  Is  in  article  2968,  c  6,  which  we 
hare  already  quoted,  which  provides  that, 
where  a  ntmiinee  shall  have  declined  the 
nomination  or  shall  have  died,  the  vacancy 
■o  created  shall  be  flUed  In  accordance  with 
article  3172,  also  quoted,  and  which  aathor- 
izes  an  executtve  eonunlttee  to  make  a  nom- 


ination to  ffll  the  Tacancy.  Ohaptor  10  of  the 
codification  relates  almost  if  not  entirely  to 
the  subject  of  primary  elections.  The  nec- 
essary qualifications  of  voters  and  of  officers, 
the  character  of  ballot,  the  method  of  con- 
ducting the  election,  of  canvassing  the  result, 
of  making  the  returns,  etc.,  are  all  prescrib- 
ed distinctly  and  independently  of  like  pro- 
visions relating  to  general  elections.  And 
it  is  in  this  chapter  of  the  codification,  as 
likewise  in  the  act  of  1005,  under  the  beading 
of  "Miscellaneous  Provisions,"  that  we  find 
article  3173  already  quoted,  and  upon  which 
appellee  reUes,  prohibiting  an  executive  com- 
mittee from  making  a  nomination  except 
where  a  nominee  has  died  or  declined  the 
nomination,  as  provided  in  the  preceding  ar- 
ticle 3172.  It  seems  quite  plain  to  the  ma- 
jority last  stated  that  the  "nominee"  In  the 
mind  of  the  Legislature  at  the  time  of  the 
enactment  of  articles '  3172  and  3173,  was 
the  nominee  of  a  primary ;  for  among  other 
things,  as  will  be  seen  by  a  re-reference  to 
article  2968  already  quoted,  that  in  the  con- 
tingency of  the  declination  or  death  of  a 
nominee,  after  the  official  ballots  have  been 
printed,  that  then  pasters  shall  be  provided 
bearing  the  name  of  the  new  nominee,  which 
"shall  be  i>a&ted  over  the  name  of  the  former 
nominee  on  the  official  ballot"  In  the  case 
of  W.  D.  Williams  this  direction  could  not 
be  followed.  Re  was  in  no  sense  a  nominee. 
His  name,  ander  any  reasonable  construc- 
tion of  the  statutes,  could  not  lawfully  be 
placed  upon  the  official  ballots  in  the  coming 
election.  He  was  not  a  candidate  before 
the  primary.  Did  time  admit,  we  might, 
we  think,  cite  numerous  instances  where  It 
had  been  held,  that  terms  of  general  Import 
in  statutes  were  restricted  by  the  connection 
In  which  they  had  been  used.  It  is  said  In 
86  Qyc.  p.  1119,  par.  (11),  that: 

"By  the  rule  of  construction  known  as  'ejus- 
dem  gsneris'  where  general  words  follow  the 
enumeration  of  imrticalar  classes  of  jMrsons  or 
thinEB,  the  general  words  will  be  construed  as 
applicable  only  to  persons  or  things  of  the  same 
general  nature  or  class  as  those  ennmerated." 

And  In  Bear  Bros.  &  Hlrsch  v.  Marx  & 
Kempner,  63  Tex.  301,  it  was  said  by  our  Su- 
preme Court  that: 

"In  construing  a  statute,  It  is  often  proper, 
and  even  necessary,  that  the  meaning  of  words 
may  be  ascertained  by  reference  to  the  meaning 
of  words  associated  with  them.  This  rule  is 
thus  stated  by  an  elementary  writer:  'In  the 
construction  of  statutes,  likewise,  the  rule 
"noscitur  a  sociis"  is  very  freqoently  applied; 
the  meaning  of  a  word,  and  consequently  the 
intention  of  the  Legislature,  being  ascertained  by 
reference  to  the  context,  and  by  considering 
whether  the  word  In  qnesnon  and  the  surround- 
ing words  are,  in  fact,  ejusdem  generis,  and  re- 
ferable to  the  same  subject-matter.'  " 

Article  3173  must,  therefore,  be  read  in  the 
light  of  its  connecting  articles  and  of  the 
subject  under  consideration  of  the  lawmak- 
ers at  the  time,  and,  as  already  Indicated. 
In  the  mind  of  the  majority  last-named,  the 
Legislature  in  the  enactment  of  article  3173 
did  not  have  In  contemplation  the  contlngen- 
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cy  that  has  been  presented  by  the  deatiti  of 
the  Hon.  W.  D.  WUUams.  If  this  be  true, 
as  already  stated,  then  the  question  of  wheth- 
er the  Democratic  executive  committee  of 
Texas  shall  undertake  to  make  a  nomiDation 
and  certify  such  nomination  to  the  secretary 
of  state  is  wholly  political,  the  right  and 
wrong  of  which  Is  dependent  upon  rules  and 
regulations  prescribed  by  the  Democratic 
party,  or  of  its  controlling  authorities,  and 
not  upon  any  law  to  the  execution  of  which 
the  courts  are  committed.  As  was  said  by 
the  Court  of  Appeals  of  Kentucky  In  Davis 
V.  Hambrlck,  109  Ky.  276,  58  S.  W.  TJ9: 

"Political  parties  are  voluntary  associations 
for  political  purposes.  The^  are  governed  by 
their  own  usages,  and  establish  their  own  rules. 
Members  of  such  parties  may  form  them,  re- 
organize them,  and  dissolve  them  at  their  will. 
The  voters  constituting  such  party  are,  indeed, 
the  only  body  who  can  finally  determine  between 
contending  factions  or  contending  organizations. 
The  question  is  one  essentially  political,  and  not 
judicial,  in  its  character.  It  would  be  alilie 
dangerous  to  the  freedom  and  liberty  of  the 
voters,  and  to  the  dignity  and  respect  which 
should  be  entertained  for  judicial  tribunals,  for 
the  courts  to  undertake  in  any  case  to  investi- 
gate either  the  government,  usages,  rules,  or 
doctrines  of  a  political  party,  or  to  determine 
between  conflicting  claimants'  rights  growing 
out  of  its  government." 

See,  also,  State  ex  reh  R.  C.  Jennett  v. 
Owens,  63  Tex.  261. 

Nor  Is  It  alleged  in  the  plaintiff's  petition 
that  by  any  rule  of  the  Democratic  party,  of 
which  he  is  a  member,  that  the  state  execu- 
tive committee  Is  precluded  under  the  circum- 
stances shown  in  this  case  from  making  a 
nomination.  So  far  as  we  can  be  advised  by 
the  record  the  threatened  procedure  is  in 
accord  with  party  regulations. 

[3]  It  is  alleged  and  insisted  that  this 
sta^te  is  predominately  Democratic,  that  a 
nomination  is  equivalent  to  an  election;  but 
what  if  it  were  otherwise?  Let  us  suppose 
that  the  voting  strength  of  the  Democratic 
party  and  the  Republican  party,  or  of  the 
Socialist  party,  was  very  nearly  equal,  so 
nearly  so  that  two  or  more  candidates  of  the 
Democratic  party  for  any  given  office  would 
almost  so  certainly  divide  the  strength  of 
the  party  as  to  make  certain  the  election  of 
the  nominee  of  the  Republicans  or  of  the 
Socialists.  Then  should  it  be  said  from  the 
viewpoint  of  the  party  man  that  a  Demo- 
cratic Legislature,  in  the  enactment  of  arti- 
cle 3173,  intended  to  preclude  its  chief  ex- 
ecutive and  supervisory  body,  selected  under 
the  provisions  of  our  election  law  by  the  vot- 
ers of  the  various  districts  of  Texas,  from 
safeguarding  the  party  interests  by  maklug 
a  nomination  when  a  vacancy  in  a  state 
ofBce  bad  been  created  by  death  too  late,  as 
here,  to  name  or  nominate  another  by  pri- 
mary convention  before  the  date  of  the  gener- 
al election,  at  which,  under  the  general  elec- 
tion laws,  the  officer  must  be  selected?  We 
think  not.  It  can  make  no  difference  in 
principle  that  the  state  is  largely  Democratic 
instead  of  Republican  or  Socialist    The  prin- 


ciple Is  the  same,  and  If  under  the  draum- 
stances  the  plaintiff  in  this  proceeding  can 
lawfully  invoke  the  aid  of  the  court  to  pre- 
vent a  party  nomination,  we  see  no  reason 
why  a  Republican  or  a  Socialist  might  not 
do  the  same.  It  would  certainly  be  to  the 
political  advantage  of  either  of  said  parties, 
if  the  state  was  politically  closely  divided, 
to  prevent  concerted  action  on  the  part  of 
its  political  adversary,  and,  as  stated,  we 
think  it  could  make  no  difference  in  ptin- 
dple  whether  or  not  It  is  so  divided.  With 
the  success  or  failure  of  the  different  parties, 
or  of  the  various  candidates,  the  couirts  have 
nothing  to  do,  other  than  as  the  written  law 
may  require  of  them.  And  where,  as  here, 
the  question  is  unprovided  for  in  the  law 
and  is  wholly  political,  as  we  think  it  Is,  the 
authorities  are  almost,  if  not  entirely,  uni- 
form that  the  courts  will  take  no  cognizance 
of  such  controversies.  City  of  Dallas  v. 
Consolidated  Street  Ry.  Co.,  105  Tex.  337, 
148  S.  W.  292;  Townsen  v.  Merfelder,  49 
Tex.  Civ.  App.  289,  109  S.  W.  420;  Robinson 
&  Watson  v.  Wingate,  98  Tex.  267,  83  S.  W. 
182 ;  Id.,  36  Tex.  Qv.  App.  66,  80  S.  W.  1067; 
Watson  V.  Cochran,  171  S.  W.  1068;  Annapo- 
lis V.  Gadd,  97  Md.  734,  57  Atl.  941 ;  State  v. 
Foster,  111  La.  939,  36  South.  32;  Alderson 
V.  Commissioners,  32  W.  Va.  640,  9  S.  E.  868, 
5  L.  R.  A.  334,  25  Am.  St.  Rep.  840. 

We  might  profitably  add  much,  perhaps,  to 
what  we  have  said,  but  the  exigencies  of  the 
case  and  the  Insistence  of  the  parties  have 
been  such  that  we  feel  somewhat  hurried, 
and  therefore  will  conclude  our  hastily  ex- 
pressed views  by  saying  that  in  our  Judg- 
ment, until  such  time  as  our  Legislature  shall 
provide  for  a  contingency  such  as  is  Involved 
Id  this  action,  the  properly  constituted  polit- 
ical authorities  concerned  are  supreme.  We 
therefore  are  of  opinion  that  the  trial  court 
erred  In  granting  the  prayer  of  plaintiff's  pe- 
tition, and  in  ordering  the  issuance  of  an  in- 
junction. Ic  is,  accordingly,  adjudged  that 
said  order  be  set  aside,  and  the  injunction 
issued  in  pursuance  thereof  be  vacated. 

.  BUCK,  J.,  dissents  in  part  and  reserves 
the  privilege  of  indicating  his  views  in  writ- 
ing. 

DUNKLIN,  J.  (dissenting).  My  reasons  for 
dissent  from  the  conclusions  of  the  majority 
upon  the  issue  first  discussed  in  the  opinion 
are  as  follows: 

The  controlling  question  is  one  of  Juris- 
diction to  grant  the  relief  prayed  tor  by  ap- 
pellee Gilmore. 

All  political  rights  are  derived  from  the 
Constitution  or  Statutes,  or  from  both  those 
sources.  If,  by  article  3173  of  our  Statutes, 
the  Legislature  Intended  to  deny  to  the  state 
executive  committee  of  a  political  party  the 
authority  to  nominate  a  candidate  for  office 
under  circumstances  alleged  In  the  present 
suit,  and  if  the  purpose  of  that  Statute  vra.s 
to  permit  any  and  all  candidates  to  make  the 
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race  for  anch  an  ofiBce,  untranuneled  by  exuSi 
a  nomination,  yet  the  statutory  rights  thus 
glren  to  appellee,  and  other  candidates  In 
the  same  altnatlon,  are  none  the  less  politi- 
cal by  reason  of  the  fact  that  they  are  con- 
ferred by  Statutes.  ^ 

The  power  vested  in  Judges  of  district  and 
county  courts  by  article  4643  to  grant  writs 
of  injunction  relate  only  to  suits  within  the 
Jorisdlctlon  of  said  courts,  and  the  general 
Jurisdiction  of  the  district  court  is  prescrib- 
ed in  chapter  3,  tit  24,  of  the  Statutes. 
Those  Jurisdictional  statutes  refer  alone  to 
dvll  suits.  In  the  absence  of  some  special 
provision  of  the  Statutes  to  the  contrary, 
the  character  of  such  suits  is  determlaed  by 
the  common  law,  which'  is  adopted  by  Stat- 
utes of  this  state,  and  it  la  well  settled  by 
the  common  law  that  dvll  demands  do  not 
include  demands  for  the  enforcement  of  polit- 
ical rights.  City  of  Dallas  v.  Consolidated 
St.  Ry.  Co.,  105  Tex.  331,  148  S.  W.  292; 
Harding  v.  Commissioners'  Court,  95  Tex. 
175,  66  S.  W.  44;  McDonald  v.  Lyon,  43  Tex. 
Civ.  App.  484,  95  S.  W.  67;  Walla  v.  Brun- 
didge,  109  Ark.  250,  160  S.  W.  230,  Ann. 
Cas.  1915C,  980. 

Hence  the  writer  is  of  the  opinitm  that 
even  though  article  3173  of  the  Statute  be 
given  the  interpretation  invoked  by  appel- 
lee, the  district  court  in  which  this  suit  was 
instituted  had  no  Jurisdiction  of  It,  and  that 
the  Judge  thereof  bad  no  authority  to  grant 
tbe  writ  of  Injunction. 

BUCK,  J.  (dissenting).  As  stated  in  the 
majority  opinion,  the  writer  agrees  with  the 
views  expressed  by  Chief  Justice  CONNEB 
that  if  articles  3172  and  3173,  Vernon's  Say- 
les'  Texas  Civil  Statutes,  1914,  apply  to  the 
case  presented  by  plaintiff's  petition,  then 
article  4643,  Id.,  provides  for  injunctive  re- 
lief for  appellee.  Chapter  11,  i  50,  Acts  of 
the  29th  Legislature,  pp.  520-665,  provides 
that:  "A  nominee  may  decUne  and  annul  his 
nomination,"  by  following  the  course  therein 
prescribed.  This  section  further  likewise 
provides  that  In  the  case  of  the  death  of  a 
nominee,  the  executive  committee  of  the  par- 
ty of  which  the  deceased  was  the  nominee 
may  nominate  a  candidate,  and  have  his  name 
placed  on  the  ticket  as  the  nominee  of  said 
party,  in  lieu  of  the  name  of  the  person  so 
deceased.  Certainly  this  provision,  preserved 
in  part  in  article  3172,  supra,  has  reference 
not  merely  to  general  elections,  as  contradis- 
tinguished from  primary  elections,  but  also 
to  the  substitution  of  a  nomination  by  the  ex- 
ecutive committee  in  place  of  a  nomination 
by  primary  election,  where  the  death  of  the 
nominee  has  occurred  subsequent  to  such  pri- 
mary election,  and  therefore  deals  with  and 
has  reference  to  the  system  of  primary  nomi- 
nations subsequently  provided  for  in  this  act. 

As  a  part  of  said  section  50  of  this  act, 
and  preserved  in  article  2968  of  the  Civil 
Statutes,  It  is  provided  that:  "No  paster 
shall  be  used  except  as  herein  authorized,  and. 


if  otherwise  used,  the  names  pasted  shall  not 
be  counted."  Thus  evidently  intending  to 
prohibit  the  counting  of  the  votes  cast  for 
a  candidate  In  the  general  election  who  has 
not  been  nominated  by  one  of  the  methods 
provided  for,  and  whose  name  has  been  past- 
ed  on  the  ticket.  Section  118  of  the  same 
act,  now  preserved  in  article  8173  of  the 
Statutes,  provides: 

"No  executive  committee  shatt  ever  (italics 
the  writer's)  have  any  power  of  Domination  ex- 
cept where  a  nominee  has  died  or  declined  the 
nomination  as  provided  in  section  50  of  this 
act." 

It  would  seem  more  specific,  plainer  lan- 
guage could  hardly  be  used  to  inhibit  an  ex- 
ecutive committee  from  nominating  a  candi- 
date except  in  the  case  where  a  nominee  has 
died  or  declined  the  nomination. 

It  is  conceded  by  my  Brethren  that  W.  D. 
Williams  was  not,  at  the  time  of  his  de- 
plored death,  a  nominee  of  the  Democratic 
party  in  the  sense  the  word  is  used  In  this 
act.  Therefore,  no  such  exigency  arose  as 
authorized  a  nomination  by  the  executive 
committee  provided  for  In'  section  50  of  said 
act.  It  is  further  conceded  by  Chief  Justice 
Conner  that  Inasmuch  as  the  Legislature 
has  seen  fit  to  enact  legislation  covering  party 
nominations,  and  has  therein  prescribed  how 
such  nominations  shall  be  made,  and  has  pro- 
hibited their  being  made  except  as  provided, 
that  injunction  may  be  resorted  to  to  prevent 
the  doing  of  some  act  prejudicial  to  the  rights 
of  a  petitioner,  which  act  the  law  has  ab- 
solutely forbidden.  In  this  view  be  is  fully 
sustained  by  the  authorities  be  cites,  as 
well  as  others  of  equally  eminent  respecta- 
bility. It  would,  in  tbe  opinion  of  the  writer, 
make  no  difference  if  it  were  In  fact  (as  sug- 
gested In  the  majority  opinion)  a  rule  of  the 
Democratic  party  that  the  executive  com- 
mittee should  nominate  a  candidate  under 
any  other  conditions  than  the  two  mentioned 
in  the  statute.  The  rules  of  every  party  must 
be  drcumscribed  and  limited  by  the  law  as 
enacted  by  tbe  Legislature.  Certainly,  then, 
it  was  not  incumbent  upon  the  petitioner 
in  this  case  to  contravene  In  his  petition  the 
existence  of  such  inhibited  rule.  If,  under 
the  statutes  and  under  the  Constitution, 
plaintiff  is  entitled  to  make  his  canvass  for 
this  ofBce  without  having  his  opponent  re- 
ceive an  advantage  at  the  hands  of  the  ex- 
ecutive committee,  which  advantage  is  not 
only  not  provided  for  by  statute,  but  ab- 
solutely prohibited  by  tbe  enactment  of  the 
Legislature,  then  It  seems  to  the  writer  that 
the  injunction  would  lie,  and  that  the  Judg- 
ment of  the  trial  court  should  in  all  things 
be  affirmed. 

As  is  well  said  by  the  appellee: 

"The  rights  of  a  candidate  in  elections,  where 
the  procedure  is  prescribed  by  law,  are  legal 
rights  and  the  question  in  the  instant  case  goes 
beyond  the  mere  right  to  be  a  caudidate  and 
involves  the  right  to  be  denominated  on  the 
official  ballot  as  one  who  is  the  legal  nominee 
of  the  Democratic  party." 
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It  was  said  In  the  case  of  Fletdier  v.  Tnttle, 
161  m.  57,  8T  N.  EJ.  688,  25  L.  B.  A.  145,  42 
Am.  St.  Rep.  220,  cited  and  relied  on  by  ap- 
pellants: 

"If  a  public  pfBcer,  charged  with  the  political 
adtninistration,'  has  disobeyed  or  threatens  to 
disobey  the  mandate  of  the  law,  whether  in  re- 
spect to  calling  or  conducting  an  election  or 
otherwise,  the  party  injured  or  threatened  with 
injury  in  his  political  rights  is  not  without 
remedy:  but  his  remedy  must  be  sought  in  a 
court  of  law,  and  not  in  a  court  of  chancery." 

Under  the  blended  system  of  this  state, 
no  such  distinction  between  legal  and  equi- 
table remedies  is  observed  as  in  the  Illinois 
Jurisdiction.  Under  article  4643,  Vernon's 
Sayles'  Texas  Civil  Statutes,  Injunctions  may 
be  granted: 

"(1)  Where  it  shall  appear  that  the  party  ap- 
plying for  such  writ  is  entitled  to  the  relief  de- 
manded, and  such  relief  or  any  part  thereof  re- 
quires the  restraint  of  some  act  prejudicial  to 
tne  applicant." 

As  said  In  the  case  of  Lane  t.  Kempner, 
184  S.  W.  1090-1093: 

"These  provisions  of  the  statute  have  been 
construed  in  many,  cases  by  the  courts  of  this 
state  as  ^ving  an  ai)plicant;,  putting  himself 
within  their  terms,  a  right  to  the  injunctive  re- 
lief, irrespective  of  the  existence  of  a  legal  rem- 
edy at  law.  It  is  not  a  sufficient  answer  to 
say  that  the  applicant  had  a  remedy  at  law,  and 
that  he  should  first  be  forced  to  resort  to  such 
legal  remedy." 

See,  also,  Sumner  v.  Crawford,  91  Tex. 
129,  41  S.  W.  994 ;  Tipton  T.  Railway  Postal 
Clerks  Associaaon  et  al.,  173  S.  W.  662; 
and  other  cases  dted  In  laob  v.  Kempner. 

The  cases  of  City  of  Dallas  v.  Consolidated 
Street  By.  Co.,  106  Tex.  337,  148  S.  W.  292, 
Harding  t.  Commissioners'  Court,  96  Tex. 
176,  66  8.  W.  44,  McDonald  ▼.  Lyon,  43  Tex. 
ClT.  App.  484,  95  S.  W.  67,  Walls  v.  Bmn- 
dldge,  109  Ark.  250,  160  S.  W.  230,  Ann.  Cas. 
19160,  980,  dted  by  Associate  Justice  DUNK- 
LIN in  his  dissent,  do  not,  in  the  opinion  of 
the  writer,  give  support  to  the  contention 
that  one  who  is  doing,  or  threatening  to  do, 
an  illegal  act  to  the  prejudice  and  injury  of 
a  dtlzen  of  this  state,  may  not  be  enjoined, 
because,  forsooth,  sudi  act,  actual  or  threat- 
ened, is  connected  with,  or  pertains  to,  the 
machinery  of  a  political  party.  In  the  first 
dted  case  the  Supreme  Court  merely  held 
that  courts  have  no  power  to  interfere  by  In- 
junction with  canvassing  returns  and  dedar- 
ing  results  of  an  election  on  the  ground 
that  the  regulation  sought  to  be  adopted  by 
popular  vote  was  not  one  which  could  be 
enacted,  and  would,  if  adopted.  Interfere 
with  property  rights  of  the  complaining  par- 
ty. In  this  dted  case  those  sought  to  be  en- 
Joined  were  alleged  in  plaintiff's  petition  to 
be  threatening  to  pursue  the  course  pre- 
scribed by  statute,  and  Mr.  Justice  Phillips  In 
discussing  the  question  said: 

"Elections  belong  to  the  political  branch  of 
the  government,  and  the  general  rule  is  that 
they  are  beyond  the  control  of  the  judicial  pow- 
er. The  authority  resides  in  the  courts  to  de- 
termine their  validity,  and  in  cases  of  invalidity 


to  protect  property  rights  which  may  he  wrong- 
fully impaired  if  their  result  Is  suffered  to  be- 
come effective  and  is  soncht  to  be  enforoed ;  but 
a  proper  deference  for  their  respectiTe  powers 
that  IS  imposed  upon  the  several  departments 
of  the  government,  should  constrain  tne  courts 
to  caution  and  certainty  when  their  authority 
is  invoked  against  the  determination  of  the 
popular  will" 

In  City  of  Austin  t.  Cemetery  Assoda- 
tlon,  87  Tex.  380,  28  S.  W.  628,  47  Am.  St. 
Rep.  114,  and  Wade  ▼.  Nunndly,  19  Tex. 
Civ.  App.  256,  46  S.  W.  66S,  it  was  held  that 
an  injunction  will  lie  to  restrain  the  enforce- 
ment of  a  void  dty  ordinance,  where  It  is 
shown  that  the  enfbrcement  of  the  ordinance 
would  result  in  lrrq;>arable  Injury  to  the  ap- 
plicant. 

The  writer  believes  the  same  prlndple  as 
here  contended  for  by  appellee  to  enunciated 
In  the  case  of  Board  of  Medical  Examiners 
of  Texas  v.  Taylor,  66  Tex.  Civ.  App.  291, 
120  S.  W.  674,  where  the  Texarkana  court 
held  that  where  a  State  Board  of  Medical 
Examiners  places  such  a  construction  on 
the  law  as  to  deprive  a  dtlsen  of  unquestion- 
able legal  right,  under  drcumstances  that  a 
dtizen  has  no  right  to  appeal  and  no  other 
remedy,  a  court  having  Jurisdiction  to  Issue 
mandamus  may  review  such  determination 
on  such  writ.  In  City  of  San  Antonio  t. 
Routledge,  46  Tex.  Olv.  App.  196,  102  S.  W. 
756,  it  to  held  that  mandamus  will  lie  to  com- 
pel the  performance  of  an  act  whldi  the  law 
enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  situation.  With  equal  force  It  seems 
that  an  officer,  person,  or  offldal  body,  threat- 
ening to  do  an  act  prohibited  by  law  and 
prejudidal  to  the  rights  of  another,  should 
be  subject  to  Injunction  to  restrain  the 
threatened  act. 

Hereinabove  the  writer.  In  the  limited  time 
allowed,  has  sought  to  express  his  views,  and 
regrets  that  the  exlgendes  of  the  situation 
do  not  allow  blm  more  time  for  the  Investi- 
gation of  the  Important  questlims  involved. 


SAN  ANTONIO  &  A.  P.  BT,  CO.  T. 
MOERBB.     (No.  6701.)* 

(Oonit  of  Civil  Appeals  of  Texas.    San  Antonio. 

Oct  18,  1916.    Rehearing  Denied 

Nov.  16,  1916.) 

1.  Bailboads    «=s>482(1)— Fires— Daicaos   to 
Goods— SnrnciBNCY  or  Evidenck. 

Evidence  in  an  action  for  the  loss  of  a  seed- 
house,  etc.,  by  fire  negligently  communicated 
from  boarding  and  lodging  cars  on  defendant's 
side  track,  hM  snffldent  to  sustain  a  verdict  for 
the  plaintiff. 

[Ed.  Note.— For  other  cases,   see   Bailroads, 
Cent  Dig.  S  1730;   Dec.  Dig.  «=>482(1).] 

2.  RAII.B0ADB   «E3480(2)— l^an— NxauaKRCB 

— PKEStnCPTIOK. 

Where  the  foreman  of  a  railroad  was  occu- 
pying a  boarding  car  in  which  fire  originated,  the 
presumption  was,  in  the  absence  of  testimony 
tending  to  sustain  a  different  condnsion,  that  it 
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began  throo^  some  act  or  failnre  to  act  on  the 
part  of  tlie  foreman,  or  other  employte. 

[Ed,  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1710.  1733;  Dec.  Dig.  <S=>480(2).] 

8.  Apfeai.  aitd  Ebbob  «=>1050(1)— Habuless 
Ebbob  —  Etidenoi:  —  Fibes  —  Actions  itob 
Dakages— JoiNDXB  or  Insubeb. 
In  an  action  agalnat  an  nnderwriter's  re- 
ceiver and  a  railroad  for  damages  fr<Kn  fire  negli- 
gently communicated  from  boarding  cars  on  a 
aide  track,  evidence  that  the  property  had  been 
insured,  and  evidence  as  to  property  not  insured, 
and  which  was  destroyed,  Introduced  while  the 
insurer  was  a  party,  and  which,  after  its  dis- 
missal, the  railroad  made  no  effort  to  have  with- 
drawn, was  not  prejudidal  to  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  If  1068,  1089,  4163,  4167; 
Dec.  Dig.  «»=»10B0(i).] 

4.  Tbiai,  «£92— TBTure  OAan  Tooithxb. 

In  Budi  action,  there  was  no  error  in  heat- 
ing the  two  cases  together. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  3-B;   Dec.  Dig.  «=»2.] 

6.  Kaiuboads  ®s>4S7— Fibes— Nkouoenox. 

Where  fire  started  in  boarding  cars  on  a  rail- 
road siding  which  the  employ^  were  using  in  the 
promotion  of  the  railroad's  bntiness,  it  was  gross 
negligeace  for  the  foreman  representing  the  rail- 
road to  fall  to  make  any  effort  to  prevent  its 
spread  to  plaintiff's  nearby  seedhouse,  and  gin- 
hoose,  whether  it  was  Sunday  or  not 

[Ed.  Note. — For  other  cases,  see  Saflroads, 
Cent  Die  1 1661 ;  Dec.  Dig.  «s>467.] 

6L  Apfeai.  and  E^ob  •3»882(12)  —  Bioht  to 

AujEOB  Bkbo»— Iirvmo  Ebbob. 
In  an  action  for  the  destruction  of  property 
from  fire  communicated  from  Doarding  cars  on 
defendant's  siding,  where  the  court  on  defend- 
ant's objection  straek  out  a  charge  that  the  bur- 
den was  on  the  plaintiff  to  establish  the  material 
issnee  sntunkted,  any  error  in  such  action  was 
invited  error. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  i  3602;  Dec.  Dig.  «s>882(12).] 

7.  Tbial  4=3265(10)  —  iNErrBucnoNS  —  Rs- 

In  such  actiOB,  the  defendant,  if  it  desired  a 
charge  va  the  burden  of  proof,  should  have  re- 
quested it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  637;  Dec.  Dig.  «=>255(10).] 

8.  Tbtal    «=»194(15)— iNBTBUcnoNS— Weioht 
OF  Evidence. 

In  an  acticm  for  the  destrnctian  of  property 
by  fire  communicated  from  boarding  cars  on  de- 
fendant's siding,  defendant's  requested  special 
charges,  directiy  on  the  weight  of  the  evidence, 
were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  I  466;  Dec.  Dig.  «3b104(16).] 

9.  Tbial  «s>262(9)— iNsmronoRs— IiofATXBi- 
Ai.  Issuer 

In  such  action,  special  charges  requested  by 
defendant  upon  immaterial  issues  and  upon  mat- 
ter* not  raised  by  the  testimony  were  proper)^ 
refused. 

(Bd.  Note.— For  other  oases,  see  TriaL  Cent 
Dig.  S  606;  Dee.  Dig.  «s»2K(8).] 

10.  Bahaoads  «s»457— Fibxb— Dutt  to  Pbe- 

YXjn  SPBEADOtO. 

Where  a  fire  started  in  boarding  cars  on  a 
railroad's  aiding  near  plaintiff's  seedhouse,  the 
duty  to  prevent  its  spread  was  on  the  railroad, 
and  not  upon  the  plamtUt, 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Out  Dig.  1 1661;  Dec.  Dig.  «=>467,] 


11.  EviDBNox  <8B>472(4)— Opnrioir  oB  Oonolv- 

SION. 

In  an  action  for  the  destruction  of  property 
by  fire  communicated  from  boarding  cars  on  de- 
fendant's siding,  testimony  of  a  witness  as  to 
whether  everything  was  done  to  save  the  proper- 
ty was  properly  excluded,  as  invading  the  prov- 
ince of  the  jury. 

[EM,  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2189;  Dec.  Dig.  <S=»472(4).] 

12.  Appeai.  AND  Ebbob  «=»742(1)  —  Assign- 

UXNTS  OF  EbSOB. 

An  assignment  of  error  which  is  not  a  propo- 
sition itself  and  is  not  followed  by  a  proposition, 
and  where  the  objection  to  the  evidence  is  not 
shown  by  the  brief,  wotdd  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8000;  Dec  Dig.  «=s)742(l).] 

18.  Appeal  and  Ebbob  4=>727— Absionmxntb 

ov  Ebbob— Abbtkact  Ebbob. 
In  an  action  for  the  destruction  of  property 
from  fire  communicated  from  boarding  cars  on 
defendant's  siding,  an  assignment  of  error  in  the 
taking  of  the  policy  of  insurance  to  the  jury 
room,  in  the  absence  of  any  alleged  injury  there- 
from, was  a  mere  abstraction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro^  Cent  Dig.  {{  2998,  8010-8024 ;  Dec.  Dig. 

Appeal  from  District  Court,  Fayette  Comi- 
ty; Frank  S.  Roberts,  Judge. 

Action  by  Ben  Moerbe  against  the  recelTar 
of  the  Southwestern  Underwriters  of  San  An- 
tonio and  the  San  Antonio  *  Ansoas  Pass 
Railway  CiHnpany.  Judgment  dismissing  the 
receiver,  and  Judgment  for  plaintUT  against 
the  defendant  Railway  Company,  and  It  ap- 
peals.   Affirmed. 

Duncan  &  Burleson,  of  La  Oranse^  for  ap- 
pellant George  WlUridi,  of  La  arange,  tor 
appellee. 

FLX,  0.  J.  Appellee  instituted  tills  suit 
against  the  receiver  of  the  Soathwaatem  Un- 
derwriters of  San  Antonio  and  appellant, 
wherein  be  Bought  to  recover  against  them 
jointly  the  sum  of  12,660,  and  against  appesl- 
lant  alone  the  som  of  $1,120.  The  suit  was 
based  on  the  loss  by  fire  of  a  certain  seed- 
house,  glnhouae,  gin  stands,  press,  boiler,  and 
engine  which  were  insured  by  the  under- 
writem  In  the  sum  of  $8,000  against  fire,  and 
OD.  appellant's  negligence  in  connection  with 
the  destruction  of  the  insured  property  as 
well  as  other  property  not  insured.  The 
Southwestern  Underwriters  was  dismissed 
from  the  suit,  and  the  cause  as  to  appellant 
submitted  to  a  Jnry  on  spedal  Issnea,  and  on 
the  answers  judgment  was  rendered  in  faror 
of  appellee  for  $8,400. 

[1,2]  The  evidence  shows  that  the  fire 
originated  in  a  car  standing  on  a  spur  or 
Bide  track  near  a  seedhouse  belonging  to 
appellant  There  were  several  cars  on  the 
siding,  which  were  being  used  as  lodging  and 
eating  places  for  employ^,  and  the  fire  start- 
ed In  the  car  occupied  by  Richardson,  the 
foreman  of  appellant,  and  was  communicated 
from  It  to  the  "commissary"  car,  which  was 
alongside  and  about  five  feet  from  the  seed- 
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house.  The  seedhonse  caught  from  fhe  com- 
missaiy  car,  and  the  glohouse  from  the  aeed- 
house.  The  two  cars  mentioned  and  the 
bouses  were  totally  destroyed.  Although  the 
car  occupied  by  Richardson  caught  on  fire  20 
or  more  minutes  before  It  reached  the  com- 
missary car,  no  effort  was  made  by  the  fore- 
man or  the  30  or  40  employ^  to  move  the 
cars  or  extinguish  the  flames.  The  Richard- 
son car  could  have  been  moved  and  the  com- 
missary car  and  houses  saved  if  the  em- 
ployes had  made  any  effort  to  move  the  car. 
This  they  failed  to  do,  although  requested 
time  and  again  by  Will  Hart,  a  citizen  near 
by,  who  went  to  the  fire.  The  property  of 
appellee  destroyed  by  the  fire  was  of  the  val- 
ue found  by  the  Jury.  The  evidence  falls  to 
disclose  any  c(Hitrlbutory  negligence  on  the 
part  of  appellee. 

The  first,  second,  and  eleventh  assignments 
question  the  sufllciency  of  the  evidence  to 
sustain  the  verdict  They  are  answered  by 
onr  conclusions  of  fact  If  the  evidence  of 
appellee's  witness,  Hart,  Is  to  be  credited,  as 
It  undoubtedly  was  by  the  Jury,  appellant's 
foreman  and  employ&i  were  grossly  negligent 
in  making  no  attempt  to  prevent  or  check  the 
spread  of  flames  arising  in  a  car  owned  by 
appellant  standing  on  a  siding  In  close  prox- 
imity to  appellee's  property.  The  foreman 
of  appellant  was  occupying  the  car  in  which 
the  fire  originated,  and  he  was  not  put  on  the 
stand  or  his  deposition  taken  to  show  how 
the  fire  started,  and  the  presumption  would 
prevail,  in  the  absence  of  testimony  tending 
to  sustain  a  different  conclusion,  that  it  be- 
gan through  some  act  or  failure  to  act  on  the 
part  of  the  foreman  or  other  employ&  In- 
effectual efforts  were  made  by  i>artle8  visiting 
the  fire  to  obtain  assistance  in  moving  the 
foreman's  car  in  which  the  fire  had  not  made 
much  headway  at  the  time,  and  the  commis- 
sary car  which  was  not  Ignited  at  that  time 
and  was  standing  alongside  the  seedhouae. 
The  commissary  car  was  Ignited  from  the  fore- 
man's car,  and  if  it  had  been  moved  out  of 
reach  of  the  flames,  the  seedhonse  might  not 
have  caught  from  the  other  car.  In  the  case 
of  Railway  ▼.  Anderson,  173  S.  W.  908,  a  fire 
originated  in  a  boarding  car,  whUe  standing 
on  a  side  track,  and  spread  to  a  farm  ad- 
jacent thereto  and  destroyed  the  grass  there- 
on. There  was  no  positive  evidence  of  negli- 
gence in  starting  the  fire,  except  that  it  start- 
ed in  the  car  iand  appellant  did  not  account 
for  how  It  started.  The  Court  of  Civil  Ap- 
peals of  the  Second  District  held  that  If  ap- 
pellant was  guilty  of  negligence  in  permit- 
ting the  fire  to  spread  from  the  car  to  the 
farm.  It  would  be  liable.  The  Supreme  Court 
refused  a  writ  of  error  in  the  case.  The  de- 
cision is  well  sustained  by  Texas  cases,  there- 
in dted. 

The  third  assignment  claims  error  In  the 
court  refusing  to  sustain  its  plea  in  abate- 
ment for  misjoinder  of  parties  and  causes  of 
action.    The  court  did  sot  refuse  to  sustain 


the  plea  in  abatement,  as  appears  from  the 
qualification  of  the  bill  of  exceptions,  but  the 
court  postponed  action  on  the  plea  until  he 
heard  the  evidence,  and  after  the  evidence 
was  heard  appellee  dismissed  as  to  the  in- 
surance company.  That  action  fully  dispos- 
ed of  any  complaint  as  to  misjoinder  of  caus- 
es and  parties.  The  assignment  of  error  is 
overruled. 

[1, 4]  The  record  falls  to  Indicate  that  evi- 
dence prejudicial  to  appellant  was  introduc- 
ed under  cover  of  the  presence  of  the  insur- 
ance company  in  the  case.  The  fact  that  the 
property  had  been  insured,  and  that  the  in- 
surance c(Mnpany  had  failed,  could  not  liave 
Injured  appellant  The  evidence  as  to  the 
11,120  worth  of  property  which  was  not  in- 
sured and  was  destroyed  was  properly  ad- 
mitted. The  insurance  company  had  nothing 
to  do  with  that  prapertj.  The  Issues  sub- 
mitted by  the  court  had  no  reference  to  the 
evidence  complained  of.  The  evidence  was 
introduced  wliile  the  insuitince  company  was 
a  party,  and  after  its  dismissal  appellant 
made  no  effort  to  have  the  evidence  as  to 
insurance  withdrawn  from  the  Jury.  There 
was  no  error  in  bearing  the  two  cases  to- 
gether. Skipwlth  ▼.  Hurt  94  Tex.  322.  00 
S.  W.  423;  Underwriters  v.  Railway,  31  Tex. 
Civ.  App.  104,  71  8.  W.  419. 

[5]  The  fifth,  sixth,  and  seventh  assign- 
ments of  error  are  overruled.  It  does  not 
matter  whether  it  was  Sunday  or  not  or 
whether  the  servants  were  employed  to  ex- 
tinguish fires  or  not;  It  was  their  duty  when 
a  fire  started  in  the  property  of  the  master 
to  use  all  reasonable  means  to  prevent  its 
spread  to  the  property  of  others,  and  it  was 
gross  negligence  in  the  foreman,  representing 
apQellant,  to  stand  idly  by  and  make  no  ef- 
fort to  prevent  the  spread  of  tlie  fire  to  ap- 
pellee's seedhonse  and  glnhouse.  The  em- 
ploy^ were  using  the  cars  in  the  promotion 
of  the  master's  business,  and  they  were  un- 
der as  strong  obligations  to  use  all  reason- 
able means  to  prevent  the  spread  of  a  fflre 
originating  In  the  cars  as  would  be  tbe  train- 
men of  a  train  from  which  fire  had  been  com- 
municated to  grass  or  other  combustible  ma- 
terial on  the  right  of  way.  In  the  case  of 
Railway  v.  Platzer,  73  Tex.  117,  11  8.  W. 
160,  3  L.  R.  A.  639,  16  Am.  St  Rep.  771,  tbe 
Snpreme  Court  said: 

"Without  entering  into  any  disenssion  as  to 
the  degree  of  care  «  railway  company  should 
ase  to  extinguish  a  fire  caufied  by  the  escape  of 
Are  from  its  enfrines,  we  feel  constrained  to  hold 
that  the  duty  does  exist  however  careful  such 
companies  may  be  to  prevent  the  escape  of  fire 
from  tbeir  engines,  and  that  the  failure  to  ex- 
ercise such  care  as  tbe  circumstances  of  a  given 
case  would  indicate  to  a  prudent  man  was  prop- 
er, will  give  cause  of  action  for  an  injury  result- 
ing." 

The  negligence  would  be  tbe  same  wheth- 
er tbe  fire  originated  through  negligence  or 
not 

[1, 7]  The  court  had  embodied  In  the 
charge  tbe  followlog: 
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"The  burden,  of  proof  b  opon  the  plaintiff  to 
cstabllsli  by  a  fair  preponderance  of  the  testi- 
mony die  material  irnnes  submitted." 

This  clause  waa  objected  to  by  a.ppellant 
as  follows: 

"This  defendant  excepts  to  that  iwrtion  of  the 
charge  of  the  court  in  the  conclading  part  of  his 
cliarge,  because  the  same  does  not  properly  de- 
clare the  law  applicable  to  the  facts  in  tiiis  case, 
and  no  aoch  charge  should  be  given," 

In  response  to  that  objection,  the  coart 
■track  that  irartlon  of  the  charge  relating  to 
the  bnrden  of  proof  from  the  charge,  and 
appellant  now  claims  error,  throng  the 
eighth  assignment  of  error,  in  the  conrt  do- 
ing the  very  thing  that  It  then  thought 
should  be  done.  If  it  was  error,  it  was 
clearly  Invited  by  appellant.  If  appellant 
desired  a  diarge  on  the  burden  of  proof.  It 
should  have  requested  it. 

[•,  •]  The  ninth  and  tenth  assignments  of 
error  are  overruled.  The  special  charges  re- 
quested by  appellant  were  directly  on  the 
wdlght  of  the  evidence,  were  on  immaterial 
issues  and  on  matters  not  raised  by  the 
testimony.  There  was  no  testimony  that 
Jackson  was  appellee's  watchman,  but  he 
swore  jKisitively  that  he  was  not;  this  fact, 
however,  is  stated  in  the  first  charge  to  have 
been  undisputed.  If  be  had  been  a  watch- 
man there  was  no  evidence  of  negligence  on 
his  part.  The  second  charge  attempts  to 
raise  an  issue  not  made  by  the  evidence  as 
to  the  employ^  In  the  early  morning  hours 
being  in  the  employ  of  appellant.  The  at- 
tempt to  raise  the  quegtlon  of  comparative 
negl^ence  was  not  authorized  by  the  law  or 
the  fact&  The  court  submitted  every  issue 
fairly  raised  by  the  evidence.  It  did  not 
make  any  dllTerence  whether  the  fire  origi- 
nated Inside  or  outside  the  cars;  the  issue 
being:  Did  appellant  use  any  diligence  to 
prevent  the  spread  of  the  fire  from  its  cars 
to  the  property  of  appellee? 

[IS]  The  twelfth  and  thirteenth  assign- 
ments of  error  are  disposed  of  in  the  consid- 
eration of  other  assignments,  and  they  are 
overruled.     Hart  swore  iwsitlvely: 

"When  I  got  there,  I  did  not  see  Hicbardson  or 
any  one  of  the  hands  making  any  effort  to  put 
the  fire  out" 

Will  Blves  swore: 

"I  did  not  see  the  hands  do  anything  towards 
trying  to  save  the  other  property." 

No  effort  was  made  to  check  the  fire  In 
the  foreman's  car  or  the  commissary  car. 
Some  water  was  carried  to  the  third  car 
which  stood  north  of  the  commissary  oar, 
away  frcHu  the  seedbouse.  Neylon,  a  wit- 
ness for  apj)ellant,  testified : 

"If  I  had  had  charge  of  that  gang,  and  they 
had  obeyed  me,  I  believe  I  could  have  saved  that 
gin.  The  hands  were  at  work  all  right,  but  were 
worldng  at  the  wrong  end.  I  never  saw  Mr. 
Parvin.  If  intelligence  had  had  control  of  those 
hands  there,  I  believe  they  could  have  moved 
that  first  car,  and  have  saved  the  ginbouse  and 
property." 


And  yet  in  the  face  of  tbia  array  of  testi- 
mony it  is  stated : 

"lAat  the  employes  who  were  boarding  in  said 
cars  exercised  all  reasonable  diligence  to  prevent 
the  spread  of  the  fire." 

The  duty  to  prevent  spread  of  tbo  fire 
was  on  appellant  In  whose  property  it  bad 
started,  and  not  upon  appellee. 

[11]  The  fourteenth  assignment  of  error  is 
overruled.  The  attempt  of  appellant  to 
have  the  witness  Eversole  take  the  place 
of  the  Jury  and  decide  as  to  whether  every- 
thing was  done  to  save  the  property  was 
properly  frustrated  by  the  court  ,  What^  t2ie 
witness  would  have  sworn  In  answer  to  the 
question  is  not  disclosed,  but  it  can  be  red- 
sonably  presumed  that  he  would-  not  have 
sworn  that  everything  was  done  "that  could 
be  done  under  the  circumstances  to  save 
the  property,"  because  he  testified  that  by 
proper  efforts  the  fire  could  have  been  ex- 
tinguished at  its  beginning. 

[12]  The  seventeenth  assignment  is  not  a 
proposition  in  itself,  nor  is  it  followed  by  a 
proposition.  What  the  objection  to  the  evi- 
dence was  is  not  shown  by  the  brief. 

[13]  It  does  not  appear  that  the  taking 
of  the  policy  of  Insurance  to  th«  Jury  room 
injured  appellanf,  and  no  such  claim  is 
made;  The  assignment  of  error  raising  this 
point  Is  a  mere  abstraction.  Beeks  v.  Odom, 
70  Tex.  183,  7  S,  W.  702.  If  a  bill  of  excep- 
tions was  taken  to  the  action  of  the  court 
in  permitting  the  policy  to  be  taken  to  the 
Jury,  no  reference  is  made  to  It  In  the  brief. 
The  eighteenth  assignment  Is  overruled. 

The  Judgment  is  affirmed. 


BTT.  WOKTH  &  D.  O.  RT.  CO.  v.  STATE.* 
(No.  8407.) 

(Court  of  CHril  Appeahi  of  Texas.    Fl  Worth. 

July  1,  1916.     Behearing  Denied 

Oct  14,  1916.) 

1.  RiiiAOAns  «=>226  —  Station  Aooomkoda* 
TIONS— Statutes— CoNBTBUOTioN. 

Vernon's  Sayles*  Ann.  Civ.  St  1914,  art 
6502,  as  to  station  accommodationB,  requires 
that  reasonably  clean  and  sanitary  c<»nfort  sta^ 
tions  for  men  and  women  be  maintained  only 
where  the  railroad  maintains  a  building  com- 
monly known  as  a  depot 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  740;  Dec.  Dig.  «=>226.] 

2.  RAII.B0AD8  «=»22e  — Station  Aoooioioda- 
TIONS— '  'Dkpot." 

Neither  a  store  building  of  an  individual  au- 
thorized to  sell  tickets  and  handle  freight  where- 
in seats  are  installed  for  waiting  passengers, 
nor  a  box  car  on  trucks  from  wliich  tickets  are 
sold,  and  in  which  passengers  wait  and  freight 
is  stored,  ia  a  depot,  so  as  to  require  installa- 
tion of  comfort  stations  in  accordance  with  Ver- 
non's Sayles'  Ann.  Civ.  St  1014,  art  6592. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  740;  Dec.  Dig.  ©=>226. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Depot] 

Buck,  J.,  dissenting. 


^saFor  etker  owms  smssim  topte  uid  KS7-NCUBBR  In  all  Kw-Numl>ar«l  DtgasU  andlnOexM 
•Application  tor  writ  ot  error  pending  in  Supreme  Court. 
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Appeal  from  District  Ooart,  Mbntagae 
County ;  O.  F.  Spencer,  Jndge. 

Action  by  the  State  against  the  Ft  Worth 
ft  Denver  City  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  Judgment  ordered  for  defend- 
ant 

John  Speer,  of  Bowie,  and  Thompson  & 
Barwlse  and  Geo.  W.  Wharton,  all  of  Ft 
Worth,  for  appellant  Paul  Donald,  of  Mon- 
tague, and  Templeton  &  Ifllam,  of  Ft  Worth, 
for  appellee. 

BUOE:,  J.  This  suit'  was  filed  June  2, 1915, 
by  the  county  attorney  of  Montague  county, 
to  recover  penalties  aggregating  $15,400,  for 
the  alleged  failure  of  the  defendant  railway 
company  to  comply  with  article  6593,  Ver- 
non's Sayles'  Texas  Civil  Statutes,  the  peti- 
tion alleging  that  for  a  period  from  July  1, 
1909,  until  June  1,  1915,  308  weeks,  defend- 
ant "maintained  and  kept  a  passenger  depot 
building  on  its  line  of  railway  at  the  town  of 
Frultland ;  that  within  a  reasonable  and  con- 
venient distance  from  its  said  depot  building, 
during  all  of  said  time,  appellant  had  main- 
tained water-closets  for  the  accommodation  of 
Its  passengers,  and  of  its  patrons  and  em- 
ployes at  such  depot  building;  that  it  had, 
continuously  during  said  time,  a  train  sched- 
ule by  which  passenger  trains  regularly  stop- 
ped at  Frultland  In  the  nighttime,  to  take  on 
and  to  discharge  passengers,  and  that  during 
that  time  its  passenger  trains  were  st<^pped 
at  night  at  Frultland  for  passengers;  that 
during  all  of  said  time  appellant  bad  wholly 
failed,  neglected,  and  refused  to  keep  said 
water-closets  and  depot  grounds  adjacent 
thereto  well  lighted  at  such  hours  In  the 
nighttime  as  its  passengers  and  patrons  at 
such  station  had  occasion  to  be  at  the  same, 
for  the  purpose  of  taking  passage  on  the 
trains,  or  waiting  for  the  arrival  thereof,  or 
after  leaving  the  same,  for  at  least  30  min- 
utes before  the  schedule  time  for  the  arrival  of 
said  trains,  and  after  the  arrival  thereof, 
wherefore  appellant  had  become  Indebted  to 
appellee  in  penalties,  under  tlie  act  of  the 
Thirty-First  Legislature  of  the  state  of  Tex- 
as, in  the  sum  of  $50  for  each  of  the  308 
weeks  mentioned,  amounting  in  all  to  the  sum 
of  $15,400."  Defendant  answered  by  general 
demurrer  and  various  excepUons,  by  general 
denial,  by  a  plea  to  the  constitutionality  of 
the  act  upon  which  the  suit  of  plaintiff  was 
based,  by  a  plea  that  the  defendant  was  en- 
gaged in  Interstate  transportation  of  passen- 
gers, and  therefore  was  not  amenable  to  the 
act  mentioned,  and  by  the  further  plea  that 
for  a  greater  portion  of  the  time  mentioned. 
It  bad  kept  the  water-closets  at  said  station 
well  lighted  and  "sufficiently  so  to  enable 
any  and  all  persons  who  desired  to  use  same 
to  do  so."  The  case  was  tried  with  a  Jury, 
and  from  a  verdict  and  Judgment  in  favor 
of  the  plaintiff  in  the  sum  of  $15,000,  the  de- 
fendant appeals. 

The  evidence  shows  that  for  a  period  be- 


ginning prior  to  Jaly  1,  1909,  and  ending 
about  September  25,  1912,  there  was  located 
on  defendant  railway  company's  grounds,  and 
about  10  or  15  feet  from  the  center  of  the 
track,  a  building  used  by  J.  T.  Reeser,  and 
after  his  death  by  his  son-in-law,  F.  F.  Green, 
and  his  two  sons,  Paul  and  John  Reeser,  for 
the  purpose  of  conducting  a  mercantile  busi- 
ness. While  the  land  upon  which  the  build- 
ing was  situated  was  owned  by  the  railway 
company,  the  building  was  owned  by  Reeser 
and  his  heirs  until  the  date  of  the  fire.  On 
this  building  and  above  the  door  Reeser  plac- 
ed, at  the  suggestion  of  the  railway  company, 
a  sign  furnished  by  it  and  reading,  "Frult- 
land." J.  T.  Reeser,  and  latev  his  two  sons, 
John  and  Paul,  In  succession,  were  employed 
by  the  railway  company  to  sell  tickets, 
though  it  was  not  shown  that  they  had  au- 
thority to  sen,  or  in  fact  ever  did  sell,  a 
ticket  beyond  the  state  line.  The  railway 
company  furnished  such  employe  with  a  cap, 
to  be  worn  while  in  the  discharge  of  the  rail- 
way company's  business,  with  the  name, 
"Agent"  on  the  front  thereof.  Letters  and 
other  communlcaticHis  from  the  railway  com- 
pany to  such  person  In  charge  were  address- 
ed to  the  "Agent  at  Frultland."  It  was 
shown  that  such  person,  whom  we  will  here- 
after call  "agent"  was  authorized  by  the 
railway  company  to  receive  freight  for  ship- 
ment but  was  not  authorized  to  make  out 
bills  of  lading  therefor,  but  that  the  shipper 
received  from  such  agent  a  receipt  for  the 
goods  delivered  to  the  railway  company  and  a 
blank  bill  of  lading  filled  out  with  the  de- 
scription of  the  goods,  to  be  signed  by  the 
agent  of  the  railway  company  at  Bowie  or 
Sunset,  according  to  whether  the  goods  were 
being  ^pped  north  or  south ;  that  the  agent, 
though  not  especially  authorized  so  to  do, 
did,  in  fact,  receive  and  take  care  of  some 
goods  shipped  to  Frultland,  consisting  prin- 
cipally of  household  furniture  and  of  goods 
shipped  to  the  agent  himself,  as  a  merchant 
The  agent  received  as  compensation  transpor- 
tation for  himself  and  perhaps  his  family, 
and  the  sum  of  $1  per  month.  The  agent 
was  also  the  representative  of  the  Adams  X<x- 
press  Company  which  shipped  goods  over  de- 
fendant's railway.  In  this  store  was  the  post 
office  and  for  pbrt  of  the  time  a  barber  shop. 
It  was  shown  that  the  main  purpose  of  Ree- 
ser and  others  in  securing  the  right  to  sell 
tickets  for  the  railway  company  was  the  ef- 
fect It  would  have  in  bringing  trade  to  the 
store,  There  were  placed  la  the  front  of  the 
store  settees  or  Chain  tar  passengers  waiting 
for,  or  disembarking  from,  trains.  The  store 
was  painted  the  same  color  as  other  depots  of 
defendant  laUway  company  by  painters  em- 
ployed by  the  railway  company  to  paint  their 
depots  generally,  but  the  owner  of  the  store 
paid  for  such  work.  Tbe  receipts  from  the 
sale  of  tldcets  during  the  period  covered  by 
the  suit  ran  from  $35  to  $80  per  month,  or 
an  average  of  $57.50,  but  the  evidence  fails 
to  show  any  spedflc  instance  of  a  sale  of 
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tickets  tor  the  midnight  train,  or  what  pro- 
portion of  the  average  proceeds  mentioned 
arose  fr<»n  sales  for  the  night  trains.  Fruit- 
land  Is  a  Tillage  of  some  60  to  75  Inhabitants 
ivltbln  a  radius  of  a  half  mile  from  the  sta- 
tion, and  the  freight  business  is  light  Dur- 
ing a  part  of  the  period  mentioned  there  were 
two  stores,  a  blacksmith  ahoo,  two  churches, 
and  a  Woodmen  hall.  Later  one  of  the 
stores  and  the  blacksmith  shop  were  dlscon- 
tinued. 

In  NoTember,  1912,  after  the  store  was 
burned,  a  box  car  was  placed  on  the  side 
track  where  tldcets  were  sold,  and  such 
freight  as  was  offered  for  shipment  and  could 
be  placed  therein,  was  stored.  Seats  were 
also  placed  therein  for  the  accommodation 
of  the  public  wliUe  waiting  for  trains.  In 
the  latter  part  of  1914,  the  railway  company 
remoyed  the  trucks  from  under  the  box  car, 
and  continued  to  use  It  for  the  purposes  here- 
inabOTe  set  out  up  to  the  time  of  the  suit. 

Prior  to  the  burning  of  the  store,  passen- 
gers desiring  to  purchase  tickets  at  night,  or 
to  take  the  train,  there  being  one  night  train 
each  way,  stopping  on  signal,  or  to  discharge 
passengers  having  tickets  for  Fmltland,  were 
accustomed  to  go  to  the  agent's  house  and 
inform  him  of  their  desire.  Ordinarily  they 
waited  for  trains  either  at  the  aunt's  house, 
or  at  the  house  of  some  neighbor,  up  to  30 
minutes  before  train  time,  when  the  agent 
would  open  up  Ills  place  of  business.  The 
water-closets  were  some  SOO  feet  in  front  of 
and  south  of  the  store,  and  when  the  store 
was  open  a  lamp  was  ordinarily  placed  on 
the  counter,  and  the  light  therefrom,  shining 
through  the  door,  would  extend  out  towards 
the  closets,  but  no  lights  were  placed  in  or 
near  the  closets  during  any  of  the  time  In 
controversy.  During  the  entire  period  from 
July  1,  1909,  to  the  date  of  the  suit,  no  one 
ever  asked  the  privilege  of  using  the  toilets 
at  night,  or  made  any  complaint  that  they 
were  not  pr<^erly  lighted. 

We  believe  the  foregoing  is  a  fair  state- 
ment of  the  facts  developed  on  the  trial,  and 
Is  snfiBdent  for  the  purposes  of  this  opinion, 
and  win  so  be  considered,  unless  it  shall 
appear  further  in  the  course  of  the  opinion 
necessary  to  note  other  evidence. 

Appellant  urges  in  a  group  of  kindred  as- 
signments: First.  That  the  evidence  is  in- 
saffldent  to  show  that  it  maintained  a  depot 
at  Fniitland:  (a)  From  July  1,  1909,  to  Sep- 
tember 20,  1912;  (b)  during  the  period  when 
the  box  car  used  as  a  place  for  selling  tick- 
ets was  on  wheds;  and  (c)  during  the  time 
after  the  trucks  were  removed  therefrom. 
Second.  By  another  group  of  assignments, 
that  the  act  of  the  Legislature  under  which 
this  suit  was  brought  is  In  vlolatlcm  of  the 
Fourteenth  Amendment  to  the  United  States 
Constitution,  tn  that  it  is  an  effort  to  deprive 
the  defMidant  of  its  property  without  due 
process  of  law,  and  to  deny  It  the  equal  pro- 
tection of  the  law.  Third.  By  another  group 
of  assignments,  tliat  said  act  Is  void  because 


too  vague  and  htdeflnite,  and  because  It  gives 
no  reasonable  rule  or  standard  by  which  a 
railway  company  could  know  when  It  had 
furnished  a  well-lighted  water-closet,  and  ad- 
dacent  depot  grounds.  Appellee  dtes,  in 
support  of  the  contention  urged  in  this  group. 
State  V.  T.  «e  N.  O.  Ry.  Co.,  103  S.  W.  688. 
M.,  K.  te  T.  Ry.  GO.  v.  State,  100  Tex.  420, 
100  S.  W.  766,  and  other  cases. 

[1]  In  construing  article  6992,  Vernon's 
Sayles'  Texas  Civil  Statutes,  requiring  rail- 
roads and  railway  corporations  to  maintain 
and  keep  reasonably  dean  and  sanitary  suit- 
able and  separate  water-closets  for  both  male 
and  female  persons  at  each  passenger  sta- 
tion on  its  line  of  railway,  either  within  its 
passenger  depot,  or  in  connection  therewith, 
etc.,  it  was  held,  and  we  think  properly  so, 
by  the  Court  of  Civil  Appeals  for  the  First 
Dlstrld,  in  State  v.  Jasper  &  B.  R.  Oo.,  164 
S.  W.  881,  that  such  act  only  requires  the 
erection  and  maintenance  of  toilets  by  rail- 
roads at  stations  where  it  has  constmded 
and  maintains  a  building,  commonly  known 
as  a  "depot,"  for  the  acccnnmodatlon  and 
protection  of  passengers  recdved  and  dis- 
charged thereat,  and  does  not  r^ulre  audi 
maintenance  at  way  and  flag  stations  where 
no  depot  or  building  has  been  erected. 

[2]  Therefore,  in  consideration  of  the  ques- 
tions raised  by  appellant's  first  group  of  as- 
signments, we  must  determine  whether  or 
not  the  use  by  the  railway  company  of  d- 
tber  of  the  structures  from  which  tickets 
were  sold  during  the  period  covered  by  this 
suit  was  In  the  contemplation  of  the  statute, 
a  depot  In  Railway  Go.  v.  Smith,  71  Ark. 
189,  71  S;  W.  947,  It  is  said : 

"The  term  'depot*  usually  includes,  not  only  the 
idea  of  a  stopping  place  [for  trains],  but  also 
that  of  a  building,  or  sometbinir  o^  the  kind,  for 
the  protection  and  convenience  of  passengers  and 
freight" 

In  Karnes  v.  Drake,  103  Ky.  134,  44  S.  W. 
444,  it  is  said: 

"When  we  speak  of  a  depot  at  a  railroad,  we 
mean  a  building  which  is  used  for  the  accommo- 
dation and  protection  of  railway  passengers  or 
freight" 

Other  definitions  of  similar  import  are 
found  in  State  v.  Edwards,  109  Mo.  316, 19  S. 
W.  91 ;  RaUway  Co.  ▼.  State,  61  Ark.  9,  31  S. 
W.  670;  Maghee  v.  Camden,  etc.,  Transp.  Co., 
45  N.  T.  620,  6  Am.  Rep.  124 ;  State  v.  New 
Haven  &  N.  Co.,  37  Conn.  163;  Plnnkett  r. 
Minneapolis,  etc.,  Ry.  Co.,  79  Wis.  222,  48  N. 
W.  619 ;  Fowler  v.  Loon  ft  Trust  Co.,  21  Wis. 
79 ;  L.  ft  N.  Ry.  Oo.  v.  Commonwealth,  33  S. 
W.  989,  17  Ky.  Law  Rep.  1136. 

In  State  v.  T.  ft  P.  Ry.  Co.,  173  8.  W.  900, 
the  Court  of  Civil  Appeals  for  the  Dallas 
District  held,  in  construing  article  659!^, 
supra,  that  said  article  applied  only  to  sta- 
tions where  a  building  is  erected  for  the  pro- 
tection and  accommodation  of  passengers  and 
freight,  and  that  it  did  not  apply  to  the 
place  where  trains  stopped  for  passengers, 
but  where  no  building  of  any  kind  for  passen- 
gers or  frdght  is  maintained,  though  the 
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merchant  near  snch  stopping  place  was  au- 
thorized to  sell  tickets ;  as  a  "depot,"  in  the 
usual  and  recognized  meaning  of  the  word, 
which  the  Legislature  must  have  intended, 
is  a  building  for  the  accommodation  and  pro- 
tection of  passengers  and  freight.  In  that 
case  the  company  having  no  agent  at  Crow, 
In  Wood  county,  the  merchant  applied  to  it 
for  permission  to  sell  tickets  over  the  road, 
which  was  granted,  and  he  was  furnished 
tickets,  which  he  kept  lui  his  storehouse, 
where  the  post  office  was  also  kept,  and  for 
selling  tickets  he  was  allowed  a  commission 
which  amounted  on  an  average  to  $10  per 
month;  the  sales  amounting  to  about  $100 
per  month.  The  road  did  not  have  any  in- 
terest in  the  building,  nor  did  it  furnish  any 
place  for  selling  the  tickets,  nor  any  accom- 
modation in  the  building  for  outgoing  or  in- 
coming passengers.  The  merchant  procured 
the  right  to  sell  tickets  for  the  purpose  of 
drawing  trade  for  his  mercantile  business. 
Crow  was  a  prepaid  station  for  freight,  and 
the  merchant  handled  none,  except  his  own, 
or  in  particular  instances  for  accommodation 
when  he  was  requested  by  parties  to  look  aft- 
er it.  ■  The  railway  company  furnished  him 
with  blank  bills  of  lading,  but  he  was  not  au- 
thorized to  sign  them,  but  would  furnish  par- 
ties with  one  who  wished  to  fill  them  out  and 
get  them  signed  at  the  next  station.  The  mer- 
chant owned  two  priries,  one  about  300  feet 
from  his  store,  and  the  other  in  his  residence 
near  Ills  store,  which  parties  were  permitted 
to  use  when  request  was  made  therefor.  La- 
dies waiting  for  a  train  generally  went  to  his 
bouse  to  call  on  bis  wife. 

The  facts  in  the  cited  case  are  very  similar 
to  the  facts  in  the  case  at  bar,  probably  the 
only  dlstingnishing  feature  being  that  in  the 
instant  case  the  building  used  was  on  the 
railway  company's  grounds,  while  in  the  cit- 
ed case  it  apparently  was  not. 

In  Ry.  Co.  v.  State,  61  Ark.  9,  81  S.  W.  670, 
in  a  suit  involving  the  construction  of  a  stat- 
ute requiring  railway  companies  to  provide 
separate  waiting  rooms  for  the  white  and 
African  passengers  in  all  of  the  passenger 
depots,  it  was  held  by  the  Supreme  Court  of 
Arkansas  that  a  store  on  a  railroad  compa- 
ny's right  of  way  where  railroad  tickets  were 
sold,  and  which  was  resorted  to  by  passen- 
gers while  waiting  for  the  cars,  and  over 
which  the  company  had  no  control,  was  not  a 
passenger  depot  within  the  meaning  of  the 
article.  See,  also.  State  v.  B.  &  O.  R.  K.  Co., 
61  W.  Va.  367,  56  S.  B.  618 ;  St.  L..  L  M.  & 
S.  Ry.  Co.  V.  Berry,  86  Ark.  30»,  'llO  S.  W. 
1049 ;  Land  v.  Wilmington  &  W.  lb.  Co.,  104 
N.  C.  48,  10  S.  EJ.  80. 

The  maJiHiity,  at  least,  are  of  the  opinion 
that  in  the  use  of  the  building  on  its  grounds 
for  the  purposes  Indicated  from  July  1, 1909, 
to  September  25,  1912,  the  railway  company 
did  not  maintain  a  depot  in  the  sense  In 
which  the  word  la  used  In  articles  6682  and 
6593,  and  therefore  that  it  cannot  be  held 
liable  for  a  failure  to  keep  well  lighted  the 


water-doeeta  near  to  said  building  and  used 
in  connection  therewith.  They  are  further 
of  the  opinion  that  in  the  use  of  the  box  car 
on  wheels  the  railway  company  did  not  main- 
tain a  "depot,"  in  the  sense  in  'Which  the 
word  la  used  in  said  articles.  St.  L.,  I.  M.  & 
S.  By.  Co.  r.  Berry,  86  Ark.  309,  110  S.  W. 
1049;  R.  R.  Co.  T.  Smith,  71  Ark.  189,  71  S, 
W.  047.  Therefore  the  majority  hold  that 
no  recovery  can  be  had  for  the  time  the  box 
car  used  as  a  place  for  selling  tickets  was 
on  trucks.  They  are  of  the  (pinion  that 
while  said  car  was  temporarily  used  as  a 
place  for  selling  tickets,  yet  it  was  a  part  of 
the  rolling  stock  of  the  company,  and  in  no 
sense  does  it  measure  up  to  the  requirements 
of  the  word,  "depot,"  as  defined  in  Railroad 
Co.  T.  Smith,  supra.  As  was  said  in  that 
case: 

"A  'box  car*  la  not  a  bailding.  The  latter  im- 
plies a  permanent  structure,  and  not  a  part  of 
the  rolling  stock  of  the  company,  which  may 
be  moved  at  will  along  the  line  of  the  railroad. 
We  think  that  the  word  'depot,'  as  used  in  the 
deed,  was  intended  to  mean  a  permanent  struc- 
ture of  some  kind  to  be  used  as  a  receptacle  for 
freight  and  passengers,  and  was  to  be  of  the  kind 
the  railway  company  erected  at  similar  stations 
along  its  line  of  railway." 

As  to  the  use  of  the  box  car  after  it  was 
taken  from-  its  trucks,  covering  a  period 
from  the  latter  part  of  1914  until  June  1, 
1916,  both  Chief  Justice  Conner  and  Associ- 
ate Justice  Dunklin  believe  that  the  rallwsty 
company  should  not  be  held  liable  for  the 
penalties  claimed.  Justice  Dunklin  is  of  the 
opinion  that  in  the  light  of  the  authorities 
cited  and  others  to  the  same  efCect,  such  a 
structure  could  not  be  held  to  be  a  depot  in 
the  sense  used  in  this  statute.  He  is  of  the 
opinion,  further,  that  as  the  earnings  of  the 
company  from  the  maintenance  of  the  de- 
pot in  question  were  of  insubstantial  amount; 
as  all  public  officers  charged  with  the  duty 
of  enforcing  the  statute,  as  well  as  the  pub- 
lic generally,  by  their  silence  acquiesced  in 
the  belief,  apparently  entertained  by  appel- 
lant in  good  faith,  that  there  had  been  no 
infraction  of  the  statute;  as  the  depot  was 
not  used  to  such  an  extent  as  even  to  sug- 
gest that  the  failure  of  appellant  to  main- 
tain the  lights  contemplated  by  the  statute 
caused  any  damages  or  inconvenience  to  any 
one  for  whose  benefit  it  was  enacted,  and  as 
the  punishment  of  $15,000  appears,  under  all 
the  circumstances,  to  be  extremely  severe — 
the  case  calls  strongly  for  the  application  oC 
the  rule  announced  in  Sutherland  on  Stato- 
tory  ConstrucUon,  H  208,  347,  that  penal 
statutes,  fixing  penalties  designed  to  enforce 
their  observance  and  not  as  reparation  to 
any  party  that  may  be  injured  by  their  vio- 
lation, must  be  strictly  construed,  and  the 
more  severe  the  penalty,  the  more  strict  the 
construction.  He  is  of  the  opinion,  further, 
that  as  the  use  made  of  the  box  car  at  the 
station  is  the  only  basis  tar  the  contention 
that  it  was  a  depot  building  vrlthin  the 
meaning  of  articles  6592  and  6593  of  our 
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statutes,  and  as  no  one  coold  c(mt«id  that 
the  car,  eitber  witb  or  wltbout  trucks,  was 
such  a  building  before  It  was  applied  to 
that  use,  there  Is  no  more  reason  for  hold- 
ing that  by  such  use,  as  a  mere  makeshift, 
the  car  was  metamorphosed  into  a  depot 
building  than  there  would  be  for  holding 
that  a  flat  car,  or  a  depot  platform,  or  even 
a  discarded  locomotive,  would  likewise  be- 
come such  a  building  If  applied  to  the  same 
use&  And,  further  still,  be  is  of  the  opin- 
ion that  as  those  statutes  do  not  specifically 
provide  that  a  storehouse  belonging  to  an- 
other and  used  by  blm  as  Reeser  and  bis 
sons  used  the  store  in  the  present  suit,  or  a 
box  car  used  as  the  car  in  question  was  used 
by  the  railway  company,  shall  be  considered 
as  a  depot  building,  within  the  meaning  of 
the  statutes,  and  that  as  the  question 
whether  or  not  such  is  their  meaning  Is  one 
of  construction,  governed  by  the  general  law 
of  statutory  construction,  the  reasons  ad- 
vanced in  the  decision  of  the  Supreme  Court 
of  the  United  States  In  the  case  of  S.  W. 
TeL  &  Tel.  Ca  v.  Danaher,  238  TJ.  S.  482,  35 
Sup.  Ct.  886,  60  U  Ed.  1419,  L.  R.  A.  1916A, 
120S,  tar  holding  that  the  Judgment  of  the 
trial  court  in  that  case  should  not  be  en- 
forced apply  with  full  force  in  the  present 
case,  in  which  the  Judgment  complained  of 
is  even  more  oppressive  and  severe;  and 
that  it  would  be  unreasonable  to  suppose 
that  in  enacting  those  statutes,  the  Legisla- 
ture ever  Intended  that  they  should  be  given 
such  a  construction. 

Chief  Justice  Conner,  while  in  some  doubt 
as  to  whether  or  not  the  structure  last  men- 
tioned should  be  deemed  a  depot,  in  the 
sense  in  which  it  Is  used  in  the  statute,  yet 
is  of  the  opinion  that,  by  reason  of  the  long 
acquiescence,  or  implied  acquiescence,  on 
the  part  of  the  state  and  its  representatives 
in  Montague  connty  in  the  conclusion  evi- 
dently reached  by  the  railway  company  that 
such  a  structure  was  not  a  depot,  and  the  re- 
liance thereon  by  the  railway  company  in 
good  faith,  and,  in  view  of  the  somewhat  di- 
verse holdings  by  the  appellate  courts  as  to 
the  construction  of  the  kindred  statute  (ar- 
ticle 6582,  Vernon's  Sayles'  Texas  Civil  Stat- 
utes), it  having  been  held,  in  State  v.°  T.  & 
N.  O.  By.  Co.,  108  S.  W.  6S3,  and  M.,  K  & 
T.  By.  Co.  v.  State,  100  Tex.  420,  100  S.  W. 
766,  violative  of  the  Fourteenth  Amendment 
to  the  United  States  Constitution,  though  its 
constltationallty  was  later  in  effect  sus- 
tained, that  it  would  be  oppressive  and  in 
effect  TlolatlTe  of  the  Fifth  and  Fourteenth 
Amendments  to  the  United  States  Constitu- 
tion to  permit  such  a  large  recovery  against 
the  railway  company  in  this  case  under  the 
circumstances  stated  and  covering  the  pe- 
riod of  the  state's  acquiescence.  In  this  par^ 
tlcnlar,  as  he  considers,  there  is  ground  for 
an  application  of  the  view  presented  in  S. 
W.  TeL  *  TeL  Co.  ▼.  Danaher,  238  U.  S.  482, 


36  Snp.  Ct  886,  S9i  L.  Ed.  1419,  L.  R.  A. 
1916A,  1208.  In  the  dted  case  the  plalntUf 
sued  the  defendant  telephone  company  for 
alleged  discrimination  against  her  and  the 
refusal  to  furnish  her  with  telephone  serv- 
ice, except  upon  certain  alleged  unreason- 
able conditions.  The  recovery  in  the  trial 
court  was  sustained  by  the  Supreme  Court 
of  Arkansas,  and  an  appeal  was  taken  to  the 
Supreme  Court  of  the  United  States.  Justice 
Van  Devanter  delivered  the  opinion  for  the 
latter  conrt  After  stating  that  the  state 
Supreme  Court  held  that  the  statute,  under 
which  the  suit  was  brought,  was  oonstita- 
tlonal,  and  the  regulation  and  requirement' 
of  the  defendant  company  as.  a  prerequisite 
to  furnishing  plaintiff  with  the  desired  serv- 
ice was  unreasonable,  and  its  enforcemoit 
against  the  plaintiff  was  a  discrimination 
against  her,  and  that  upon  this  construction 
of  the  statute  the  holding  of  the  state  Su- 
preme Court  was  blndlnt;  upon  the  United 
etates  Supreme  Court,  yet  it  was  further 
beii  that,  inasmudti  as  the  state  licglslature 
had  not  declared  such  a  regulation  on  the 
part  of  the  defendant  company  unreason- 
able, and  as  in  good  fblth  the  company  had 
adopted  and  promulgated  the  rule  and  re- 
quired observance  of  it  on  the  part  of  its 
patrons,  and  was  g^iUty  of  no  Intentional 
wrongdoing,  and  no  departure  from  any  pre- 
scribed or  known  standard  of  action  and  no 
reckless  conduct,  to  inflict  upon  it  the  heavy 
penalty  recovered  In  the  suit  ($6,300)  was 
plainly  arbitrary  and  oppressive,  and  in  vio- 
lation of  the  Fourteenth  Amendment  prohib- 
iting the  taking  of  property  without  due 
process  of  law.  Therefore  the  majority  con- 
clude that  the  Judgment  should  be  reversed 
and  Judgment  be  here  rendered  for  appel- 
lant; that  plaintiff  take  nothing  by  reason 
of  Its  suit 

The  writer  does  not  agree  with  some  of 
the  conclusions  reached  by  his  Brethren; 
but,  owing  to  the  nearness  of  the  end  of  this 
term  of  court,  and  the  press  of  other  work, 
will  not  here  attempt  to  enter  the  reasons 
for  his  dissent,  but  will  later  file  them. 

Judgment  reversed,  and  here  rendered  for 
appellant 

BUCK,  J.  (dissenting).  As  Indicated  in 
the  majority  opinion,  the  writer  Is  unable 
to  entirely  agree  with  some  of  the  conclu- 
sions reached  by  the  majority.  He  will  here 
briefly  note  the  grounds  of  his  dissent  Be 
recognizes  the  severity  of  the  penalty  which 
the  trial  court's  Judgment  visits  upon  the 
railway  company  for  its  alleged  failure  to 
comply  with  the  statutory  requirements,  yet 
if  it  can  be  reasonably  said  that  the  appel- 
lant company  disregarded  the  plain  provi- 
sions of  the  law,  it  cannot  be  relieved  of  the 
consequences  thereof  simply  because  they  are 
onerous.  Waters-Pierce  Oil  Co.  v.  Texas,  212 
U.  S.  86,  29  Snp.  Ct  220,  63  U  Ed.  417,  430. 

The  writer  is  unable  to  avoid  the  condn- 
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8lon  tbat  In  the  use  by  the  railway  company 
of  the  storehouse  It  maintained  a  "i&pot,"  In 
the  sense  in  which  the  word  is  used  In  the 
statute  under  which  this  action  is  brought 
The  fact  that  the  railway  company  did  not 
own  the  ground  upon  which  the  building 
stood,  it  seems  to  the  writer,  would  not  af- 
fect the  duty  of  the  appellant  to  comply 
with  the  law.  As  he  sees  It,  the  railway 
company  might  own  the  building  and  lease 
the  ground,  or  rent  the  building  and  own 
the  land,  or  own  both,  or  lease  both,  and  yet 
"maintain  a  depot,"  if  the  structure  was  a 
building  used  by  such  company  as  a  place 
provided  by  It  for  the  protection  and  oon- 
renlence  of  its.  passengers.  It  is  commonly 
known  that  railroad  companies,  owning  their 
depots  in  cities,  let  parts  of  their  buildings 
to  express  companies,  to  news  companies,  to 
the  postal  department  of  the  United  States 
goyernment,  and  for  other  purposes  not  di- 
rectly connected  with  the  railway  service, 
and  yet  the  portions  of  such  buildings  nsed 
strictly  for  the  protection  and  convenience 
of  their  passengers  are  none  the  less  depots. 

The  evident  purpose  of  the  act  under 
consideration  was  to  provide  for  the  accom- 
modation of  employes  in  and  aroond  the 
depots  and  of  passengers  while  waiting  for 
trains,  or  after  disembarking  therefrom. 
Therefore  it  certainly  was  not  contemplated 
by  the  Legislature  that  a  railroad  could, 
with  Impunity,  avoid  the  prescribed  duty  by 
raiting  a  building  rather  than  owning  it,  or 
by  securing  a  buUdlng  for  depot  purposes, 
not  owned  by  the  railroad,  and  for  which  no 
money  rent  was  paid.  Without  reference  to 
where  the  title  to  a  building  or  to  the  groond 
upon  which  it  was  erected  might  be  vested, 
the  question  to  be  determined  is.  Was  the 
railway  company  maintaining  a  depot? 

"It  is  unquestionably  a  fundamental  canon  of 
conatraction  that  snch  interpretation  shall  be 
given  to  acts  of  the  Legislature  as  will  effectuate 
the  intent  and  purpose  of  the  lawmakers  in 
their  enactments,  when  the  intent  of  the  law  is 
plain  and  obvious,  rather  than  to  follow  its  liter- 
al import  or  a  mere  grammatical  conatraction" 
Ellis  County  v.  Thompson,  96  Tex.  32,  64  S.  W. 
927,  66  S.  W.  48. 

In  Russell  y.  Farqnhar,  55  Tex.  358,  Judge 
Moore  uses  the  following  language: 

"While  it  is  for  the  Legislature  to  make  the 
law,  it  is  the  duty  of  the  courts  to  'try  out  the 
right  intendment'  of  statutes  upon  which  they 
are  called  to  pass,  and  by  their  proper  con- 
stimction  to  ascertain  and  enforce  them  accord- 
ing to  their  true  intent  For  it  is  this  intent 
which  constitutes  and  is  in  fact  the  law,  and  not 
the  mere  verbiage  used  by  inadvertence  or  oth- 
erwise by  the  Legislature  to  express  its  intent, 
and  to  follow  which  would  pervert  that  intent" 

In  2  Lewis  Sutherland's  Stat  Const.  (2d 
Ed.)  i  347,  the  author  says : 

"It  is  indispensable  to  the  correct  understand- 
ing of  a  statute  to  Inquire:  First  what  is  the 
subject  of  it ;  what  object  is  intended  to  be  ac- 
complished by  it?  When  the  subject-matter  is 
once  clearly  ascertained  and  its  general  intent 
a  key  is  found  to  all  its  intricacies;  general 
words  may  be  restrained  to  it  and  those  of  nar- 
rower import  may  be  exiwnded  to  embrace  it  to 


effectuate  that  intent  When  the  intention  can 
be  collected  from  the  statute,  words  may  be  mod- 
ified, altered,  or  supplied  so  as  to  obviate  any 
repugnancy  or  inconsistency  to  such  intention." 

See,  also,  Hill  ft  Morris  v.  Railway  Co., 
75  S.  W.  874 ;  State  v.  Railway  Co.,  37  Conn. 
163;  Railway  Co.  ▼.  Thomsberry,  17  S.  W. 
521. 

With  these  fundamental  principles  govern- 
ing statutory  construction  in  mind.  It  Is' 
difficult  for  the  writer  to  see  that  the  duty 
and  relationship  of  the  railway  company  to 
its  employ^  and  passengers  employed  tn 
and  frequenting  the  building  nsed  at  Fruit> 
land  as  a  depot,  would  in  any  way  be  af- 
fected by  the  fact  that  the  railway  company 
did  not  own  the  building,  used,  in  part  at 
least,  by  It  for  railway  and  depot  purposes. 
It  had  constructed  closets,  thereby  evidently 
recognizing  the  need  therefor;  the  building 
was  nsed  by  the  passenger  public  practically 
in  the  same  way  and  to  the  same  extent  that 
it  would  have  been  used  If  it  had  been  occu- 
pied only  for  railway  purposes.  The  agents 
of  the  railway  company  were  none  the  less 
employ&s,  for  whose  benefit  in  part  the  stat- 
ute was  enacted,  because  the  money  consid- 
eration or  salary  paid  them  was  nomlnaL 
The  benefits  accruing  to  such  agents  were 
none  the  less  real  and  substantial  because 
they  did  not  come  In  the  form  of  a  salary. 
The  right  to  have  the  storehouse  building 
placed  upon  the  railway  company's  ground 
was  a  valuable.  If  not  an  expressed,  consider- 
ation, ^e  writer  thinks  the  case  at  bar  is 
distingnlshable  from  the  Crow  Case,  178  S. 
W.  900,  cited  in  the  majority  opinion,  in  sev- 
eral respects,  at  least:  (1)  In  the  Crow  Case, 
the  railway  company  did  not  own  or  fur- 
nish the  grotind  upon  which  the  storehouse 
was  located;  (2)  in  this  case  the  building 
was  located  10  or  16  feet  from  the  center 
of  the  track,  while  In  the  dted  case  the 
house  was  located  76  feet  from  the  track,  and 
off  the  right  of  way ;  (3)  in  the  Instant  case 
the  sign  "Frnltland"  was  furnished  by  the 
railway  company,  in  the  cited  case  the  sign, 
"Railroad  Ticket  Office,"  was  placed  over 
the  front  door  of  the  store  by  Greer  himself; 
(4)  In  the  instant  case  the  railway  company 
furnished  the  closets,  while  In  the  dted  case 
such  closets  as  there  were,  were  furnished 
by  Oreer,  and  were,  Inferentialiy,  the  closets 
nsed  by  him  in  connection  vrith  his  business 
and  In  his  home  prior  to  the  time  that  he 
secured  the  right  to  sell  tickets  for  the  rail- 
way company.  These  differences,  though, 
perhaps,  slight  In  any  one  Instance,  when 
taken  together,  may  reasonably  he  snffldmt 
to  have  Justified  the  trial  court  In  holding, 
in  the  Instant  case,  that  the  building  was  a 
depot  nsed  for  railway  purposes  by  the  rail- 
way itself,  and  In  the  dted  case  tbfit  It  was 
not 

While  the  writer  is  not  thoroughly  con- 
vinced that  the  box  car,  either  with-  or  with- 
out trucks,  was  a  d^ot  in  the  sense  the 
word  U  used  in  the  statute,  yet  be  does  not 


Digitized  by  ^OOQl€ 


Tezj 


KBNFBO  T.  STATE 


187 


think  that  the  Berry  Case,  dted  In  the  major- 
ity opinion,  is  sufficient  authority  for  hold- 
ing that  It  was  net  In  concluding  in  the 
Berry  Case  that  a  box  car  was  not  a  depot, 
the  Supreme  Court  of  Arkansas  had  under 
consideration  the  question  whether  the  plac- 
ing of  a  box  car  on  a  side  track,  and  at 
which  freight  was  received  and  cars  stopped 
when  Otifgse6,  was  a  compliance  by  the  rail- 
way company  with  a  stlpolatlon  in  the  deed 
tliat  it  would  put  a  "depot  on  the  land." 
Berry  was  part  owner  of  a  large  tract  of 
land  along  the  railway  company's  right  of 
way,  and  In  part  consideration  for  the  con- 
Teyanceto  the  railway  company  of  a  right  of 
way,  indndlng  siding,  depot  grounds,  etc., 
through  his  land,  he  stipulated  that  the  rail- 
way company  should  erect  a  depot  In  the 
sense  in  which  the  word  was  used  in  the 
deed,  and  In  consideration  of  the  evident 
purpose  of  the  grantor  in  making  a  stipu- 
lation, the  expectation  of  the  consequent 
enhancement  in  value  of  his  lands  and  the 
convenience  to  those  living  and  working 
thereon,  the  writer  believes  that  the  court 
correctly  held  as  it  did.  But  he  is  not  bo 
certain  that  in  the  instant  case  the  same 
construction  should  follow. 

Without  extending  these  remarks  further, 
the  writer  respectfully  enters  his  dissent, 
believing  that  the  state  was  entitled  to  re- 
cover the  statutory  penalty  for  the  period  be- 
ginning July  1,  1909,  to  September  25,  1912, 
when  the  dei>ot  or  storehouse  was  burned, 
and  that  at  most  the  Judgment  should  be 
reformed  so  as  to  allow  recovery  only  for 
the  period  mentioned. 


RENFBO  V.  STATE.    (No.  4170.) 

(Court  of  (Mminal  Appeals  of  Texas.    Oct  26, 
1916.) 

OimaiTAi.  Law  «=>872%  —  Vebdict  bt  Less 

THAW   TWKLVB  JtmOBS— MlSDEUXANOB  OaSE 

— Statutb, 
Under  Coast  art  5, 1 18,  and  Code  Or.  Proe, 
1911,  art  765,  relative  to  verdict  In  misdemeanor 
cases  by  less  than  12  jurors,  in  a  prosecution  for 
a  misdemeanor,  where  the  jury  was  composed  of 
12  men,  only  11  of  whom  signed  the  verdict 
one  not  agreeing  to  the  conviction,  judgment  of 
conviction  ooold  not  stand,  the  district  court  be- 
ing without  authority  to  receive  a  verdict  of  less 
than  12  jurors  in  nUsdemeanor  cages,  except 
where  one  or  mors  of  the  jurors  have  been  dis- 
charged after  the  cause  has  been  submitted  to 
them,  if  there  be  as  many  as  nine  remaining,  as 
'  the  statute,  pursuant  to  constitutional  authority, 
provides. 

[Ed.  Note.— For  other  oases,  see  (Criminal 
Law,  Dec.  Dig.  ^s^812%.^^ 

Appeal  from  (Mminal  District  Court,  Dal- 
las County ;  Bobt  B.  Seay,  Judge. 

Salty  Renfro  was  convicted  of  keeping  a 
disorderly  house,  and  he  appeals.  Judgment 
reversed,  and  cause  remanded. 

EL  J.  Olhson,  of  Dallas,  for  appellant  O. 
0.  McDonald,  Aast  Atty.  Gen.,  for  the  State. 


DAVIDSON,  J.  Appellant  was  convicted 
for  unlawfully  and  knowingly  permitting  to 
be  kept  a  disorderly  bouse;  bis  punishment 
being  assessed  at  a  fine  of  $200  and  20  days 
imprisonment  in  the  county  jail. 

There  are  quite  a  number  of  questions  sug- 
gested in  bills  of  exception  why  this  judg- 
ment should  be  reversed.  Two  of  them  are 
stressed  In  the  brief.  The  case  was  tried  in 
one  of  the  criminal  district  courts  of  Dallas 
county,  which  seems  to  have  jurisdiction, 
under  the  act  of  the  Legislature,  to  try  mis- 
demeanors. 

The  jury  was  composed  of  12  men.  The 
judgment  shows  that  10  of  the  12  signed  the 
verdict.  The  record  seems  however,  inde- 
pendent of  the  judgment,  to  show  that  11  of 
the  jurors  signed  the  verdict.  One  of  the 
jurors  not  only  did  not  sign  the  verdict,  bat 
refused,  and  would  not  agree  to  the  convic- 
tion. The  contention  of  appellant  Is  that 
this  was  error,  and  we  bdieve  his  contention 
is  Boimd.  The  Oonstitntfcn  (article  6,  i  IS) 
provides: 

"  *  *  *  In  trials  of  dvil  cases,  and  In  trials 
of  criminal  cases  below  the  grade  of  felony  in  the 
district  courts,  nine  members  of  the  jury  concur- 
ring may  render  a  verdict  but  when  the  verdict 
shall  be  rendered  by  less  than  the  whole  number, 
it  Shan  be  signed  by  every  member  of  the  jury 
concurring  in  it  When,  pending  the  trial  of  any 
case,  one  or  more  jurors,  not  exceeding  three, 
may  die,  or  be  disabled  from  sitting,  the  remain- 
der of  the  jury  shall  have  the  power  to  render  the 
verdict:  Provided,  that  tiie  Legislature  may 
change  or  modify  the  rule  authorizing  less  than 
the  whole  number  of  the  jury  to  render  a  ver- 
dict" 

This  provision  of  the  Constitution  took 
Immediate  effect  legislation  not  being  neces- 
sary. It  authorized  a  verdict  by  nine  jurors 
subject  to  be  changed  by  the  Legislature. 
It  Is  apparent  from  reading  the  Constitution 
that  the  Legislature  was  empowered  to 
change  or  modify  the  rule  therein  set  out 
in  regard  to  this  particular  matter.  This 
was  also  held  in  Bowen  v.  Davis,  48  Tex. 
lOL  The  act  of  the  Legislature  with  refer- 
ence to  this  matter  is  artide  765  of  the  Code 
of  Criminal  Procedure,  as  follows: 

"In  cases  of  misdemeanor,  in  the  district  court, 
where  one  or  more  of  the  jurors  have  been  dis- 
charged from  serving  after  the  cause  has  been 
submitted  to  them,  if  there  be  as  many  as  nine 
of  the  jurors  remaining,  those  remaining  may 
render  and  return  a  verdict;  but,  in  such  case, 
the  verdict  must  be  signed  by  each  one  of  the 
jarors  rendering  It" 

So  it  will  be  seen  from  this  statute  that, 
in  order  for  less  than  12  jurors  to  return  a 
verdict,  not  more  than  8  must  be  discharged 
from  serving  after  the  case  has  been  sub- 
mitted to  them,  provided,  of  course,  it  can- 
not be  reduced  below  9. '  There  must  be  a  dis- 
charge, and  this  discharge  must  be  subse- 
quent to  the  time  the  case  is  submitted  to 
the  jury.  Article  758  of  the  Code  of  Criminal 
Procedure  bears  upon  this  question,  and 
reads  as  follows :  * 
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"In  a  misdemeanor  caoe,  in  the  district  coart, 
if  nine  of  the  jury  can  be  kept  together,  tbey 
shall  not  be  discharged ;  but,  if  more  than  three 
of  the  twelve  are  discharged,  the  entire  jury 
must  be  discharged." 

The  Legislature  having  express  authority 
'  to  enact  these  statutes,  they  are,  of  course, 
constltationaL  It  la  unnecessary  here  to  dis- 
cuss the  question  what  vrould  be  a  sufficient 
ground  for  the  discharge  of  one  or  more  of 
the  jurors  under  the  circumstances  provided 
by  the  Cionstitation  and  the  statute.  It  must 
be  a  Itigal  ground  and  such  as  authorizes  the 
•court  to  discharge  the  juror.  The  law  pro- 
vides there  must  be  12  jurors  in  the  district 
court  in  misdemeanor  cases.  There  were  12 
in  the  case  in  hand.  None  of  them  were  dls- 
diarged.  Ten  or  11  of  them  agreed  to  a  ver- 
dict. The  twelfth  refused  to  coincide.  Un- 
der the  CVHistltution  and  the  statute  there  is 
no  authority  in  the  district  court  to  receive  a 
verdict  of  less  than  12  jurors  in  misdemean- 
ors, except  under  the  drcumstancea  therein 
stated.  While  the  jury  remains  intact  with 
the  full  complement  the  verdict  must  be  by 
the  12.  If  for  legal  cause  one  or  as  many  as 
3  ere  discharged,  the  remainder  may  render 
a  verdict.  We  have  found  no  authority,  and 
none  has  been  pointed  out  to  us,  where  the 
court  can  receive  a  verdict  in  the  district 
court  in  a  misdemeanor  case  with  less  than 
the  verdict  of  a  full  jury,  all  of  them  being 
present  Without  discussing  this  matter  fur- 
ther, we  are  of  opinion  that  the  action  of  the 
trial  court  was  error  for  which  this  judgment 
must  be  reversed. 

It  is  contended  that  the  evidence  is  not 
sufficient  to  support  the  conviction.  The 
writer  is  of  opinion  this  position  is  sound. 
There  are  several  counts  in  the  Indictment 
The  state  proved  the  bad  reputation  of  the 
house  and  the  bad  reputation  of  some  of  the 
Inmates.  AiK>eUant's  wife  at  one  time,  it 
seems,  had  been  in  bad  repute  for  chastity. 
There  were  two  or  three  women  in  the  house 
whose  reputation  was  bad,  and  had  before  this 
been  lewd  women,  and  their  reputation  was 
still  bad.  They  had  lived  in  a  different  part 
of  Dallas.  They  were  friends  of  appellant's 
wife.  After  he  and  his  wife  married  they 
moved  to  a  different  part  of  the  city  of  Dal- 
las and  rented  a  house.  These  women  went 
to  appellant's  house  and  were  staying  there 
or  boarding  there;  at  least  tbey  were  in 
the  house.  The  record  shows  that  one  of  the 
women  had  not  heretofore  lived  under  sus- 
picious circumstances,  but  had  been  seduced 
and  given  birth  to  a  child,  and  she  was  at 
this  house  with  this  child.  The  evidence,  as 
the  writer  understands  this  record,  does  not 
show  that  these  women  committed  any  act  of 
lewdness  at  the  place,  where  appellant  lived. 
A  witness  testifies  that  he  was  there  on  two 
or  three  occasions  and  was  served  with  beer, 
and  that  when  the  beer  was  brought  in  from 
the  dining  room  he  would  see  a  dollar  on  the 
table  in  the  dining  room,  though  he  was  in 
a  different  room.    He  saw  nobody  put  the 


dollar  at  the  place  designated,  and  does  not 
know  that  any  beer  was  paid  for  when  be 
was  there;  and  he  testified  that  he  saw  no 
one  pay  any  money  to  anybody  for  the  beer. 
This  Is  the  only  witness  who  testifies  any- 
thing with  reference  to  any  sale  of  intoxi- 
cants. Beputatlon  alone  is  not  sufficient  to 
justify  a  conviction  under  the  bawdybouse 
statute.  There  must  be.  something  in  addi- 
tion to  that  which  shows  the  inmates  of  the 
house  were  carrying  on  the  business  of  pros- 
titution, or  were  having  sexual  intercourse. 

As  these  are  the  two  questions  presented 
by  the  brief,  we  have  discussed  those.  The 
evidence  took  a  very  wide  range,  running 
back  over  the  lives  of  these  women  for_  a 
long  while  and  prior  to  the  time  they  moved 
to  appellant's  house.  The  writer  is  of  opin- 
ion that  the  exceptions  taken  to  some  of  this 
testimony  should  have  been  sustained.  If 
these  women  had  been  lewd  heretofore  and 
bad  left  the  part  of  town  where  they  carried 
on  such  business  and  gone  to  a  different  part 
of  it  they  ought  not  to  be  held  guilty  unless 
it  be  shown  they  were  still  plying  their  vo- 
cation. There  ought  to  be  some  act  showing 
they  were  still  lewd  women.  They  may  not 
have  reformed,  and  they  may  be  still  lewd 
women,  but  there  ought  to  be  some  evidence 
to  show  that  fact;  reputation  is  not  alone 
sufficient  That  reputation  seems  to  have 
been  based  very  largely  on  the  fact  of  their 
previous  bad  conduct  Whether  the  wrlEer  is 
correct  or  not  in  this  matter,  there  ought  to 
be  some  evidence  of  the  fact  that  they  were 
engaged  in  that  business.  While  reputation 
may  be  proved  as  authorized  by  the  statute, 
still  reputation  is  not  enough  to  make  out  a 
case  or  overcome  the  presumption  of  inno- 
cence and  reasonable  doubt ;  there  must  be 
some  fact  independent  of  reputation  going  to 
prove  the  state's  case. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

PRENDERGAST,  P.  J.,  and  HARPBR,  J. 
We  concur  on  the  first  questitn  decided, 
but  express  no  opinion  on  the  second  question 
wherein  Judge  DAVIDSON  expresses  bis  in- 
dividual views. 


LANE  V.  STATE.    (No.  4201.) 
(Court  of  Criminal  Appeals  of  Texas.    Oct  2S, 

CnntTCfAi.  Law  ^=9872%  —  Yebdiot  bt  Lbbs 
Thah  Twelve  Jubobb— Mi8deicba.nob  Case. 
In  a  prosecution  for  a  misdemeanor,  where  a 
jury  of  twelve  was  selected,  impanded,  and 
sworn  to  try  the  case,  and  none  of  them  w^re 
discharged  or  excused  for  any  cause  before  ren- 
dition of  the  verdict  of  gnilty,  which  was  signed 
by  only  nine,  Uiree  jurors  failing  and  refusing  to 
join  therein,  judgment  of  conviction  could  not 
stand. 

[Eid.    Note.— For   other    cases,    see    Criminal 
Law,  Dec.  Dig.  «=9872%.] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Robt  B.  Seay,  Judge. 
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Jack  Lane  was  coBvlcted  of  tbe  nse  of 
abnslve  language,  and  be  appeals.  Judgment 
lerersed,  and  cause  remanded. 

Hanuon  ft  Hanncm,  at  Dallas,  for  appel- 
lant. O.  G.  McDonald,  Asst  Attjr.  Geo.,  for 
tbe  State. 

HARPER,  J.  Appellant  was  tried  under 
an  information  containing  tbree  counts,  one 
charging  aggravated  assault,  one  simple  as- 
sault, and  the  other  abusive  language.  The 
court  committed  no  error  in  orerrnling  the 
motion  to  quash  the  information.  Appellant 
was  convicted  under  the  count  charging  him 
with  the  nse  of  abusive  language,  and  his 
imnislunent  assessed  at  a  fine  of  $30. 

Several  questions  are  raised,  but  we  do  not 
deem  it  necessary  to  discuss  but  one  of  them. 
Tills  is  a  misdemeanor,  tried  in  tbe  criminal 
district  court  of  Dallas  county.  A  Jury  of 
twelve  men  were  selected,  impaneled,  and 
sworn  to  try  Ove  casa  None  of  them  were 
discharged  or  excused  for  any  cause  before 
rendition  of  the  verdict  Tbe  verdict  was 
signed  \>j  but  nine  of  tbe  Jurors,  three  faUing 
and  refusing  to  Join  in  the  verdict  of  guilty. 
Appellant  reserved  a  bUl  to  the  reception  of 
this  verdict,  he  contending  that  it  must  be 
Joined  in  by  all  the  Jurors  impaneled,  and 
not  discharged  or  excused.  Tills  question 
is  discussed  and  decided  in  the  case  of  Ren- 
fro  V.  State,  189  S.  W.  137,  No.  4176,  this 
day  banded  down,  and  in  accordance  with  the 
opinion  there  rendered,  this  case  must  be  re- 
versed. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


tJORTONELIA  v.  STATB.     (No.  4202.) 

(Gourt  of  Oriminal  Appeals  of  Texas.    Oct  25, 
1916.) 

GBnoNAi.  Law  «B»872)i  —  Vbboiot  bt  Less 

TBAS  TWELVB  JXTBOBS— MiSDKMKAHOB  CUSE. 

In  a  prosecution  for  a  misdemeanor,  where 
a  regular  Jury  of  twelve  was  impaneled,  but  nine 
only  found  a  verdict  of  guilty,  the  other  three 
refusing  to  concur,  none  of  them  having  been  in 
any  way  discharged  by  the  judge  before  verdict 
for  any  reason,  judgment  of  conviction  could  not 
stand. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Iaw,  Dec.  Dig.  «s»872^.] 

Appeal  from  Criminal  District  Conrt,  Dal- 
las Connty ;  Robt  B.  Seay,  Judge. 

John  Cortonella  was  convicted  of  an  ag- 
gravated assault,  and  he  appeals.  Judgment 
reversed,  and  cause  remanded. 

W.  W.  Nelms,  of  Dallas,  for  appellant.  O. 
C  McDonald,  Asst  Atty.  Oen^  for  tbe  State. 

PBBNDERGAST,  P.  J.  Appellant  was 
convicted  of  an  aggravated  assault  and  fined 
$26. 

Tbe  charge  was  a  misdemeanor.  Tbe  crim- 
inal district  courts  of  Dallas  county,  under 
an  Act  of  Legislatnre  CA.ct8  1916,  c.  85,  i  1) 


are  given  Jurisdiction  to  try  misdemeanor 
cases.  A  regular  Jury  of  12  men  was  im- 
paneled. Nine  only  .found  a  verdict  The 
other  three  refused  to  concur  in  the  verdict, 
and,  it  seems,  may  have  wanted  to  find  the 
defendant  not  guilty.  Neither  of  these  three 
were  in  any  way  discharged  by  tbe  Judge 
before  the  verdict  for  any  reason.  The  ap- 
pellant objected  to  the  judge  receiving  tbe 
verdict  of  the  nine  Jurors  only.  Notwith- 
standing this,  the  Judge  did  receive  it,  and 
thereupon  entered  the  Judgment  of  convic- 
tion.  Ttiis  was  error. 

This  is  a  companion  case  to  that  of  No. 
4176,  Salty  Renfro  v.  State,  189  S.  W.  187, 
and  No.  4201,  Jack  Lane  v.  State,  189  S.  W, 
188,  this  day  decided  on  appeal  from  th« 
same  district  conrt  It  is  unnecessary  to 
here  again  discuss  tbe  question.  On  the  au- 
thority of  the  opinions  in  those  cases,  the 
judgment  is  reversed,  and  the  cause  re- 
manded. 


THOMAS  V.  STATB.    (No.  4171.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  11, 

1916.    Rehearing  Denied  Nov.  8,  1916.) 

1.  Obiioitai.  Law  «=s>60S(7)  —  Absknob  or 

WlTNSSBXS— COKTIHITANOB. 

In  a  trial  for  murder,  where  several  disinter- 
ested witnesses  on  each  side  who  saw  the  diffi- 
culty and  tbe  killing  were  introduced,  but  de- 
fendant's son  and  another  eyewitness  present  in 
court  were  not  offered,  and  defendant  himself 
did  not  testify,  his  application  for  a  continuance 
on  the  ground  of  the  absence  of  a  witness  who 
saw  the  killing  and  deceased  advancing  in  a 
threatening  manner  upon  defendant,  and  defend- 
ant retreating,  and  who  would  testify  that  deceas- 
ed was  the  aggressor,  and  of  anoUter  witness  ex- 
pected to  show  that  deceased  had  more  than 
once  threatened  defendant  with  serious  bodihr 
harm,  and  of  another  witness  who  saw  the  diffi- 
culty and  heard  deceased  threaten  to  "fix  de- 
fendant," not  attaching  tbe  affidavit  of  either 
of  such  witnesses  as  to  what  they  would  testify, 
or  showing  any  reason  for  not  doing  so,  in  view 
of  the  improbability  that  such  witnesses  would 
testify  as  alleged,  was  properly  denied. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  i  1854;   Dec.  Dig.  «=b603(7>.) 

2.  CsnaNAi.   Law    «=»584(1)— ApfxaI/— Con- 

TINTJAHOE— WaIVEK. 

Where  defendant  declined  to  postpone  the 
conclusion  of  the  trial  until  the  arnvid  of  one  of 
such  witnesses,  and  did  not  ask  that  the  jury 
hear  the  testimony  of  such  witness  stated  by  him 
to  the  trial  judge,  he  waived  any  right  to  have 
such  witness  testify. 

[Bd.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  g  1821;   Dec.  Dig.  «8=»594(1).J 

8.  CaiMiNAL  Law  ^=3586  —  Dibcbetiok  of 

ConiHV- COHTHrUANCE. 

Under  the  statute  and  the  decisions,  the  first 
continuance  is  addressed  to  the  sound  discre- 
tion of  the  court,  and  "shaU  not  be  granted  as 
a  matter  of  right" 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  |  1311;   Dec.  tHg.  «s>586.] 

4.  GnnairAi.  Law  «s»961  —  New  Tbiai.  — 
Gbounds— Absxhok  or  Witnesses. 
The  court  after  bearing  the  whole  trial 
and  all  the  evidence,  on  a  motion  for  new  trial,' 
must  reconsider  the  motion  for  a  continuance,' 
and  if  he  then  concludes  that  the  testimony  of 
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the  absent  witnesses  was  not  material  or  that 
their  claimed  testimony  was  not  ptobably  trae, 
may  properly  refuse  the  new  triaL 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {J  2415-2417;  Dec.  Dig.  «=» 
961.] 

6.  Cbiminal  Law  «=»59(5(4),  917(2)— Appkai/— 

DlSCBETlOW  OP  TBIAL  COUBT— COITTINtTANCE. 

The  court,  on  appeal,  will  not  revise  or  re- 
verse the  judgment  of  the  lower  court  refusing  a 
continuance,  and  the  overmling  of  a  motion  for 
a  new  trial  based  thereon,  unless  it  appears 
from  the  evidence  at  the  trial  Aat  the  testimony 
of  such  absent  witnesses  was  relevant,  mate- 
rial, and  probably  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1311,  1323,  2162;  Dec.  Dig. 
<8=»595W,  917(2).] 

6.  CBDaNAi.  Law   «=>697(1)— Apfkai<— Goit- 

TINUANCK. 

The  court,  on  appeal,  will  not  reverse  for 
the  refusal  of  a  continuance,  unless,  in  connec- 
tion with  tile  other  evidence  on  the  trial,  it  is 
convinced  not  merely  that  defendant  might  prob- 
ably have  been  prejudiced  thereby,  but  that  it 
was  reasonably  probable  that  if  the  testimony 
of  absent  witnesses  had  been  given,  a  more  fa- 
vorable verdict  for  defendant  would  have  re- 
sulted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1331;   Dec  Dig.  «=>597(1).] 

Appeal  from  District  Coart,  Yooxig  Coun- 
ty ;  Wm.  N.  Bonner,  Jndge. 

J.  B.  Thomas  was  convicted  of  mamdangli- 
ter,  and  be  appeals.    Affirmed. 

M.  D.  Brown,  of  New  Oastle,  and  Kay  & 
Akin,  of  Wicblta  Falls,  for  appellant  a  C. 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 

PRENIDERGAST,  P.  J.  tJpon  a  trial  un- 
der an  indictment  for  mnrder,  appellant 
was  convicted  of  manslaughter,  and  assessed 
the  lowest  pnnlabment 

We  think  the  evidence  as  a  whole,  and 
especially  that  of  appellant's  witness  Estell 
Morrison,  a  little  girl  10  years  of  age,  raised 
the  issue  of  mutual  combat,  and  that  the 
court  did  not  err  in  submitting  that  issue. 
We  see  no  necessity  of  making  a  statement 
of  the  testimony.  It  is  amply  sufficient  to 
sustain  the  conviction. 

[1,2]  The  only  bill  of  exceptions  appel- 
lant has  In  the  record  Is  to  the  OTemillng  of 
his  motion  for  a  (continuance.  His  appli- 
cation therefor  was  on  account  of  the  ab- 
sence of  J.  A.  Davis  and  Robert  Tunnel  of 
Runnels  county,  and  W.  F.  Lannlng  of  Tar- 
rant cdunty.  He  alleged  that  Davis  saw  the 
killing,  and  saw  the  deceased  advancing  in 
an  angry  and  threatening  manner  upon  him, 
and  that  Be  was  retreating  and  had  been 
retreating  up  to  and  at  the  Instant  of  the 
killing,  and  that  he  will  teatU^  to  facts  show- 
ing that  deceased  was  the  aggressor.  By 
the  witness  Tunnel  he  claimed  he  expected 
to  establish  that  deceased  on  more  than  one 
occasion  had  threatened  defendant  with  seri- 
ous bodily  Injury;  by  Lannlng,  that  he  saw 
the  difficulty  and  heard  deceased  say  to  ap- 
pellant in  his  presence  and  hearing  and  Just 


before  the  kUUng:    T>amn  yon,  I  will  Just 
fix  yon  now." 

The  record  shows  that  there  were  Intro- 
duced several  wholly  disinterested  and  un- 
biased witnesses  <»  each  side  who  saw  the 
difficulty  and  killing — some  of  them  ri^t  at 
the  parties.  It  also  shows  that  appellant 
had  had  subpoenaed,  and  there  were  In  at- 
tendance upon  the  court  during  the  trial 
hia  own  son,  a  young  boy  /about  17  or  18 
years  old,  and  John  Stone,  both  of  whom 
were  eyewitnesses  to  the  flght  and  killing, 
but  Introduced  neither  of  them.  He  did  not 
himself  testify.  That  before  the  Judge  over- 
ruled his  motion  tor  a  continuance,  the 
Judge  by  phone  communicated  with  the 
sheriff  of  Runnels  county  and  learned  from 
him  that  he  had  subpoenaed  said  Davis,  and 
that  Davis  was  on  his  way  to  attend  the 
trial,  and  would  reach  there  that  night 
That  the  witness  Tunnel  was  sidt  and  could 
not  attend.  That  on  the  day  of  the  trial, 
before  it  was  concluded,  the  Jndge  Informed 
the  appellant  and  his  attorneys  that  the 
witness  Davis  would  arrive  in  time  to  testify 
the  next  morning,  and  offered  to  postpone 
the  conclnsion  of  the  trial  until  his  arrival, 
so  that  he  could  testify,  but  appellant  did 
not  agree  to  this ;  so  that  the  trial  proceeded 
and  went  to  the  Jury  late  that  evening.  That 
on  the  next  morning  the  witness  Davis  ax>- 
peared  in  court,  whereup(m  while  the  Jury 
was  out  and  before  It  returned  a  verdict, 
the  witness  was  summoned  before  the  court 
to  ascertain  what  his  testimony  would  be. 
Appellant  did  not  then  ask  that  the  Jury  be 
permitted  to  hear  the  witness'  testimony. 
In  the  court's  quallflcatlon  to  appellant's 
bill,  he  attaches  in  question  and  answer 
form  the  statement  of  the  testimony  of  said 
Davis  heard  at  the  time.  In  our  opinion, 
as  in  the  opinion  of  the  trial  Judge,  this  did 
not  bear  out  what  appellant  alleged  In  his 
motion  he  would  testify.  The  court  also 
states  In  this  qualification,  which  is  a  fact 
as  shown  by  the  record,  that  no  one  testified 
to  any  threat  of  any  kind  having  been  made, 
and  there  was  no  intimation  of  any  threat 
from  any  source.  The  witness  Lannlng  was 
not  procured,  nor  in  any  way  beard  from,  so 
far  as  this  record  shows,  ^e  trial  was  had 
and  the  verdict  and  judgment  rendered 
March  16th.  Appellant  filed  a  motion  for 
a  new  trial  on  the  same  day,  and  an  amend- 
ed motion  on  March  20th.  The  state  contest- 
ed his  motion  on  the  ground  of  the  overrul- 
ing of  his  motion  for  a  continuance,  and  the 
court  heard  and  overruled  it  on  Mardi  3(Kh. 
At  no  time  did  appellant  attach  the  affidavit 
of  either  of  said  absent  witnesses  or  show 
any  reason  why  he  did  not  do  so,  showing 
what  they  would  testify. 

Under  the  circumstances,  the  court  did  net 
err  in  overruling  his  motion  A>r  a  continu- 
ance, nor,  in  overruling  his  motion  for  a 
new   triaL     Under   the   drcumstances,    he 
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clearly  walTed  any  right  to  have  said  witness 
Davis  testify.'  It  Is  altogether  Improbable 
that  Ote  witness  Tunnel  wonld  have  testified 
to  any  threat,  but.  If  so,  the  application  does 
not  show  when  and  where  nor  nnder  what 
drcnmstances  the  claimed  threat  was  made, 
nor  that  It  was  communicated  to  appellant 
before  he  killed  deceased,  or  that  he  knew 
anything  about  It,  or  that  he  had  ever  heard 
«t  It,  nor  that  whatever  the  threat  was,  de- 
ceased did  or  said  anything  at  the  time  to 
indicate  that  he  was  then  attempting  to  ex- 
ecute any  supposed  threat  No  intimation 
by  any  of  the  other  eyewltnessea  to  the 
whole  fight  and  killing  indicated  that  de- 
ceased at  the  time  said  to  appellant,  "Damn 
you,  I  will  Just  fix  you  now,"  as  it  is  claimed 
the  absent  witness  Lanning  wonld  have  tes- 
tified. It  is  altogether  Improbable  that  he 
would  have  so  testified.  If  such  had  been 
a  fact.  It  seems  that  appellant  would  have 
Introduced  his  son  or  witness  Stone,  or  both, 
to  have  testified  to  the  same. 

[3, 4]  It  is  the  well-settled  law  of  this  state, 
both  by  statute  and  the  decisions,  that  the 
first  continuance  is  addressed  to  the  sound 
discretion  of  the  court,  "and  shall  not  be 
granted  as  a  matter  of  right."  Then  that  the 
court,  after  hearing  the  whole  trial  and  all 
the  evidence  on  a  motion  for  a  new  trial, 
shall  reconsider  the  matter,  and  If  he  there- 
upon concludes  that  the  evidence  of  the 
absent  witnesses  was  not  of  a  material  char- 
acter, or  that  their  claimed  testimony  was 
not  probably  true,  then  he  commits  no  error 
in  refusing  a  new  triaL 

[S]  Judge  White  in  his  An.  O.  O.  P.  f  M7. 
lays  down  the  correct  rule  as  follows: 

"The  court  on  appeal  will  not  revise  or  reverse 
the  judgment  of  ue  lower  court  refusing  a  con- 
tinuance or  postponement,  and  the  overruliiig  of 
the  motion  for  new  trial  based  upon  the  appli- 
cation for  continuance  or  iKMtponemeat,  unless 
it  is  made  to  appear  .by  (he  evidence  adduced  at 
the  trial  that  the  proposed  absent  testimony  was 
relevant,  material,  and  probably  true.  Roller 
V.  State,  36  Tex.  Cr.  B.  406  [88  S.  W.  44]; 
Undaey  v.  St^ite,  86  Tex.  Or.  B.  164  j:32  a  W. 
7681;  MoBeley  v.  State,  86  Tex.  Cr.  B.  210  [32 
S.  W.  1042] ;  XIate  v.  State,  35  Tex.  Cr.  B.  231 

rS.  W.  m];  McOrath  ♦.  State,  36  Tex.  Cr. 
413  [34  8.  W.  127,  941];  Wilkins  v.  State, 
35  Tex.  Cr.  B.  625  [34  S.  W.  627];  Waul  v. 
Bute.  33  Tex.  Cr.  B.  228  [26  S.  W.  199];  King 
V.  State.  34  Tex.  Cr.  B.  228  [29  S.  W.  10861; 
Oine  V.  State,  34  Tex.  Cr.  B.  415  [31  S.  W. 
175] ;  Wyley  v.  State,  34  Tex.  Or.  R.  514  [31 
S.  W.  393]:  Neel  v.  Sute,  33  Tex.  Cr.  R.  408 
[26  S.  W.  726];  BusseU  v.  State,  S3  Tex.  Cr. 
B.  42i  [26  S.  W.  990];  Shaw  v.  State,  32  Tex. 
Cr.  R.  166  [22  S.  W.  6881;  Hyden  v.  State,  81 
Tex.  Cr.  B.  401  [20  S.  W.  764]:  Brookin  v^ 
State.  26  [Tex.]  App.  121  [9  8.  W.  735]; 
Broiniing  v.  State,  26  PfeiJ  App.  482  TO  S.  W. 
770] :  Boyett  v.  State,  26  [Tex.]  App.  «S9  [9  8. 
W.  2TO1;  Brooks  v.  State,  24  [Tex.l  A«p.  274 
Ui  S.  W.  862]:  Jackson  v.  State,  23  [Tex.]  App. 
183  [5  3.  W.  871];  Henneasy  v.  State,  23  [Tex.l 


448  [44  Am.  Sep.  T08\;  Word-  v.  State,  12 
[Tex.l  App.  174;  Clampitt  v.  State,  9  [Tex.] 
App.  27 ;  Dowdy  v.  State,  9  [Tex.]  App.  292." 

[I]  In  the  next  subdivision,  he  also  lays 
down  another  correct  rule  as  follows: 

"The  court  on  appesl  will  not  reverse  a  judg- 
ment on  account  of  the  refusal  of  a  postpone- 
ment or  continuance,  unless  in  connection  with 
the  other  evidence  adduced  on  the  trial  they  are 
impressed  with  the  conviction  not  merely  that 
the  defendant  might  probably  have  been  preju- 
diced in  his  righta  by  sudi  ruling,  but  that  it 
was  reasonably  probable  that  if  the  absent  testi- 
mony had  been  before  the  jury  a  verdict  more 
favorable  to  the  defendnnt  would  have  resulted. 
Land  v.  State,  34  Tex.  Cr.  R.  330  [30  S.  W. 
788];  Gallagher  v.  State,  34  Tex.  Cr.  R,  .^06 
[80  S.  W.  557];  Easterwood  v.  State,  34  Tex. 
Or.  R.  400  [31  S.  W.  2941;  Sinclair  v.  State,  34 
Tex.  Cr.  R.  453  [30  S.  W.  1070];  Blunian  v. 
State,  33  Tex.  Cr.  R.  43  [21  S.  W.  1027,  26 
S.  W.  751;  Goldsmith  v.  State,  32  Tex.  Cr.  R. 
112  [22  S.  W.  405] :  Hyden  v.  State,  31  Tex. 
Cr.  R.  401  [20  S.  W.  764];  Hammond  v.  State, 
28  [Tex.l  App.  413  [13  S.  W.  605];  Frizzell  v. 
State,  30  [Tex.]  .A.pp.  42  [16  S.  W.  751]i  Pruitt 
V.  State,  30  [Tex.]  App.  156  [16  S.  W.  773]; 
Ellis  V.  State,  30  [Tex.]  App.  601  [18  S.  W. 
139] ;  Browning  v.  State,  26  [Tex.]  App.  432  [9 
S.  W.  770] ;  Boyett  v.  State,  26  [Tex.]  App.  689 
[9  S.  W.  275];  Covey  v.  State,  23  [Tex.]  App. 
.S8S  [5  S.  W.  283];  Self  v.  State,  28  [Tex.]  App. 
308  [13  S.  W.  602];  Phelps  v.  State,  15  [Tex.] 
App.  46." 

See,  also,  on  both  propositions,  Furnace  v. 
State,  182  B.  W.  467;  Stacy  t.  State,  177  S. 
W.  U8. 

Ttiere  is  no  other  Question  raised  In  aucb 
a  way  that  we  can  consider  it. 

The  Judgment  Is  afitoued. 


App.  84U  lo  H.  w.  :!ioi;  uovey  v.  State,  ^ 
(TexJ  App.  888  (6  8.  W.  283];  Bice  r.  State, 
S  [Tex.J  App.  664  [3  S.  W.  791] ;  Miller  v. 
State,  18  [Tex.]  App.  232;  Mathews  v.  State, 
17  [Tex.]  App.  472;  Beatey  v.  State,  16  [Tex.] 
App.  421;  WooMrldge  r.  State,  18  [Tex.]  App. 


TAYLOB  V.  STATE.     (No.  4248.) 

(Court  of  Criminal  Appeals  of  Texas.  -  Oct.  25, 

1916.) 

Bail  «=>70  —  Bond  and  Bkooonizanok  — 

TiMB  fob  Fixjno. 
Where  accused  filed  appeal  bond  with  the 
sheriff  in  term  time,  the  appeal  will  be  dismissed, 
since  in  no  event  can  appeal  bond  be  taken  in 
term  time;   a  recognizance  being  necessary. 

[Ed.  Note.— For  other  cases,  see  Bail,  Gent 
Dig.  I  287;    Dec.  Dig.  <8=»70.] 

.  Appeal  from  District  Court,  Bowie  County ; 
H.  F.  O'Neal,  Judge. 

J.  H.  Taylor  vras  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Appeal 
dismissed. 


0.  C  McDonald, 

State. 


Asst  Atty.  Gen.,  for  the 


DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  his  punish- 
ment being  assessed  at  one  year's  confine- 
ment in  the  penitentiary. 

Appellant  after  giving  notice  of  appeal,  en- 
tered into  an  appeal  bond  during  term  time, 
and  did  not  go  before  the  court  and  enter 
into  a  recognizance.  Court  adjourned  on  the 
27tb  day  of  July,  1916,  and  the  appeal  bond 
was  filed  on  Jvly  11,  1916,  sixteen  days  be- 
fove  court  adjourned.  The  appeal  bond  was 
approved  only  by  the  sheriff,  and  not  with 
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tbe  addttlonal  apiproTal  of  the  trial  jndge, 
but  in  no  event  can  an  appeal  bond  be  taken 
In  term  time  when  an  appeal  Is  consnmmat- 
ed  to  tills  court.  Tliere  must  be  a  recogni- 
zance. 
Tbe  appeal  will  be  dismissed. 


TAYLOR  T.  STATE.     (No.  4235.) 
(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 

»ia) 

Baii,  «=»70  —  Bond  and  B«ooonizai»cb  — 

Time  roa  Filino. 
Where  accused  filed  appeal  bond  with  the 
sheriff  in  term  time,  tbe  appeal  would  be  dis- 
missed^ since  in  oo  event  can  appeal  bond  be 
taken  m  term  time;  a  recognizance  being  nec- 
essary. 

[Ed.  Note. — For  other  cases,  see  Bail,  Cent 
Dig.  f  287;   Dec.  Dig.  <S=s>7a] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; H.F,  O'Neal.  Jndge. 

3.E.  Taylor  was  convicted  of  cattle  theft, 
and  he  appeals.    Appeal  dismissed. 

B.  P.  DoTOugh,  of  Texarlcana,  for  appel- 
lant C.  C.  McDonald.  Asst  Atty.  Gen.,  for 
the  State. 

DAYIDSON,  J.  Appelant  was  convicted 
Of  cattle  theft.  Ills  punishment  being  assessed 
at  two  years'  confinement  in  the  penitentiary. 

This  appeal  must  be  dismissed,  because  ap- 
pellant gave  an  appeal  bond  to  this  court  in- 
stead of  a  recognizance;  the  Instrument  be- 
ing entered  Into  during  term  time.  Tbe  court 
adjourned  on  the  27th  day  of  July,  1916. 
The  bond  for  , the  appeal  to  this  court  was 
entered,  into  and  approved  on  July  11,  1916. 
It  Is  a  bond  talcen  and  approved  by  the  sher- 
UC,  and  not  a  recognizance  as  required  by  the 
statute.  During  term  time  a  recognizance 
must  be  talcen,  in  vacation  an  appeal  bond. 

The  appeal  is  dismissed. 


DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law;  bis  pun- 
ishment being  assessed  at  two  yean  and  six 
months  confinement  In  the  pentteiriiary. 

The  only  question  presented  Is  the  sufE^ 
dency  of  the  facts.  The  state's  witness  Skip- 
per swears  to  a  sale  of  intoxicating  Uquor. 
This  is  denied  by  defendant,  and  he  is  sup- 
ported by  the  testimony  of  a  witness  named 
Guest  Without  discussing  the  examination 
and  cross-examination  of  witnesses,  the  Jury 
saw  pro^r  to  believe  the  evldencie  for  the 
state,  and  we  would  hardly  be  prepared  to 
say  it  is  not  sufficient;  at  least,  tliat  the 
Jury  was  authorized  in  reaching  the  contdo- 
slon  they  did  reach. 

There  being  nothing  else  in  the  record  to 
consider,  the  Judgment  will  be  affirmed. 


PABITA  V.  STATE.     (No.  4224.) 

(Gonrt  of  Criminal  Appeals  of  Texas.    Oct  25, 
1916.) 

iHIOXICATlNa    LlQTTOKS    €=>236(11)— 07IB2TBE 
— SCTi-ICIBNCT  OF  EVIDENCB. 

In  a  prosecution  for  violating  the  local  op- 
tion law,  where  the  state's  witness  testified  to  a 
■ale  of  intoxicating  li<}Uor,  which  was  denied  by 
defendant,  whose  aemal  was  supported  by  the 
testimony  of  a  certain  witness,  the  Court  of 
Criminal  Appeals  will  not  reverse  for  insuffi- 
ciency of  the  evidence  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig,  IS  313-315;  Dec.  Dig.  «=iu 
236(11).]  ^^ 

Appeal  from  District  Cotut,  Kleberg  Coun* 
ty;    W.  B.  Hopkins,  Judge. 

Manuel  Parita  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

Pope  ft  Sutherland,  of  Oorpus  Chrlstl,  for 
appellant  0.  O.  McDonald,  Asst  Atty.  G«n., 
for  the  State. 


BANKSTON  v.  STATE.     (No.   4242.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 

1916.    Rehearing  Denied  Nov.  15,  191S.) 

1.  CanaRAi.  Law  ®s3l091(10)  —  Afpkai.  — 
Bills  of  Exceptions. 

Bills  of  exceptions  relating  to  remarks  of 
liie  court  to  a  witness  for  the  defendant  on  her 
cross-examination,  merdy  stating  that  the  de- 
fendant objected,  without  stating  any  ground  of 
objection,  were  Insufficient  to  present  any  ques- 
tion for  review. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  8  2831;  Dec.  Dig.  «S=>10»l(10).j 

2.  WrrNESBBs  «=s>225  —  BzAiaNATioR  —  Rx- 
quniiNO  Answer. 

Where  a  witness  was  captious  and  refused 
to  answer  questions  by  giving  evasive  argumen- 
tative answers,  tbe  conrt  had  the  right  to  require 
her  to  answer  die  questions  propounded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  789;  Dec  Dig.  «S=»225.] 

Appeal  from  District  Court,  Wharton  Coun- 
ty; W.  C.  Carpenter,  Special  Judge. 

Porter  Bankston  was  convicted  of  man- 
slaughter and  he  appeals.    AffirmedL 

See,  also,  175  S.  W.  10e& 

H.  A.  Cllne.  of  Wharton,  for  appellant.  C. 
0.  McDonald,  Asst  Atty.  Gen.,<fOr  tbe  State. 

HARPER,  J.  Appellant  was  conrlcted  of 
manslaughter,  and  his  punishment  SBsessed 
at  five  years'  confinement  In  the  state  peni- 
tentiary. 

[1]  There  are  but  two  bills  of  exc^tioa 
in  the  record,  and  they  both  relate  to  remarks 
made  by  the  court  to  Florence  HiU,  a  wit- 
ness for  defendant,  while  she  was  being 
croBS^xamlned  by  the  state's  attorney,  in 
both  bills  It  is  merely  stated  the  defendant 
objected-,  no  grounds  of  objection  being  stat- 
ed. The  bills  are  wholly  insufficient  to  pre- 
sent any  question  for  review,  but  take  the 
examination  of  the  witness  and  It  shoves,  in- 
stead of  answering  the  questions  propound- 
ed to  her,  she  vras  arguing  with  the  district 
attorney,  and  the  court  told  her  not  to  argue, 
but  to  answer  the  questions  propounded,  and 
if  she  did  not  he  would  send  her  to  Jail.    A«ain. 
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wben  the  district  attorney  was  asking  tin 
witness  bow  for  It  was  from  a  certain  bouse 
to  tbe  boggy  shed,  the  court  remarked  this 
distance  was  In  eyldencei  Tbe  district  at- 
torney remarked  It  was  a  dlqiuted  question, 
wben  tbe  court  ranarked:  "I  don't  tblnk 
yon  can  establish  It  by  her ;  she  don't  know 
which  end  she  stands  on."  If  the  bills  were 
full  and  complete  in  every  respect  to  present 
tbe  question  that  perhaps  these  remarks  were 
such  as  to  discredit  the  witness  with  the 
Jury,  thai  being  the  only  objection  that  could 
be  made,  the  remarks  would  not  call  for  a 
roTersal  of  the  case. 

[2]  It  Is  apparent  the  witness  was  cap- 
tious, refusing  to  answer  questions  by  giving 
eraslve  and  argumentatiye  answers,  and  un- 
der such  circumstances  the  court  has  the 
right  to  require  a  witness  to  answer  the 
questions  propounded.  In  the  statement  of 
facts  the  testimoDy  of- this  witness  Is  In  ques- 
tion and  answer  form,  and  we  will  here  say 
that  the  action  of  the  court  was  fully  war- 
ranted by  the  conduct  of  the  witness. 

Tbe  only  .other  question  raised  is  as  to  the 
sufficiency  of  the  evidence.  A  short  synopsis 
of  tbe  testimony  was  given  In  tbe  opinion  on 
the  former  appeal  In  this  case,  reported  In 
176  S.  W.  1068,  and  we  do  not  deem  it  neces- 
sary to  do  so  again.  In  our  opinion  the  evi- 
dence Is  sufficient,  and  would  support  a  ver^ 
diet  of  a  higher  grade  of  offensa 

Tbe  judgment  is  affirmed; 


GOOSBY  V.  STATB.     (No.  41T&) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  26, 
1916.) 

1.  Cbuikai.  Law  «s>814(1>— iNffrauonoirs  — 

CONFOBVITT    TO   INFOBMATION. 

Under  Information  charging  that  acciiBed, 
being  the  owner  of  a  bouse,  knowingly  permitted 
it  to  be  used  for  prostitution,  inatrnctioD  permit- 
ting conviction  if  accused  knowingly  permitted 
the  house  so  to  b«  used  is  erroneous  for  failure 
to  conform  to  the  allegation  that  he  owned  the 
house. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1979,  1980;  Dec.  Dig.  <9s> 
814(1).] 

2.  Cbdonai.  Law  «5>402(1)— ETviobrob— Ad- 
jossiniUTT— PanuiONABT  Paoor. 

In  a  prosecution  for  knowingly  permitting  a 
house  to  be  nsed  for  prostitution,  it  is  not  a 
proper  predicate  for  oral  testimony  that  an  In- 
mate pleaded  guilty  to  vagrancy,  and  accused  to 
disturbing  the  peace,  for  a  witness  to  say  that 
he  did  not  know  where  the  complaint  was, 
that  he  had  not  looked  for  it  and  that  lu  case  of 
plea  of  guilty  the  complaint  was  usually  de- 
stroyed. 

(EU.  Mote.— For  other  cases,  see  OriminsI 
Law,  Gent  Dig.  i  887;   Dec.  Dig.  «s>402(l).] 

S.  DiBoaDEBi.T  HtfUBB  «=al6— BviuaROE— Ao- 
msaiBiiaTT. 

Testimony  that  ian  inmate  pleaded  guilty  to 
vagrancy  ia  not  admissible,  unless  It  be  shown 
diat  prostitution  was  tbe  basis  of  the  vagrancy 
diarge. 

[Ed.  Note.— For  other  cases,  see  Disosderly 
^omt».  Cent  Di»  SI  ^-^i  I)«P-  Dig.  «»ie.] 


4.  OannNAK  Law  «t3>869(l)— Bvidkncb— An- 

MisaiBrLirr. 
Testimony  that  accused  pleaded  guilty  to  dis- 
turbing the  peace  is  not  admissible  in  the  ab- 
sence of  proof  of  connection  of  such  offense  with 
that  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  822 ;  Dec.  Dig.  «=>369(1).] 

6.  DlSOBDKBI,T    House   ®S>16— EVIOKNCX— Ad- 

MI  S8IBII.ITT— Reputation. 
The  state  could  not  show  on  direct  examina- 
tion who  the  persons  were  who  told  witnesses  of 
the  bad  repntation  of  the  house. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent  Dig.  }{  21-26;  Dec.  Dig.  «=9l6.] 

Appeal  from  Johnson  County  Court;  B. 
Jay  Jackson,  Judge. 

J.  T.  Goosby  was  convicted  of  an  offense, 
and  be  appeals.    Reversed  and  remanded. 

W.  B.  Featherston  and  J.  O.  Lockett,  both 
of  Cleburne,  for  appellant  C.  C.  McDonald. 
Asst  Atty.  Gen.,  for  the  States 

DAVIDSON,  J,  The  charging  part  of  the 
information  is  that,  from  the  1st  day  of  June, 
1916,  and  on  each  successive  day  from  that 
date  to  the  80th  day  ot  July,  1916,  appellant 
was  then  and  there  the  owner  of  a  certain 
house,  and  did  then  and  there  unlawfully 
and  knowingly  permit  said  house  to  be  kept 
as  a  house  for  purposes  of  prostitution,  and 
where  prostitutes  were  permitted  to  resort 
and  reside  toe  the  parpose  ot  plying  their 
vocation. 

The  evidence  for'  the  state  is  that  Hays 
and  his  family  had  rented  the  bouse  in  ques- 
tion, and  had  Mrs.  Raney  there. as  nurse  to 
wait  on  his  wife,  who  was  soon  expected  to 
be  confined ;  that  Hays  and  bis  family  moved 
into  the  boose  along  about  the  1st  of  June, 
and  vacated  it  about  the  Sd  of  August  Tbe 
state  Introduced  evidence  of  tbe  general  bud 
reputation  of  the  house,  and  that  appellant 
had  been  seen  going  there  on  several  occa-' 
slons  and  coining  away,  and  on  one  occasion' 
officers  went  to  the  house,  and  Mrs.  Raney 
was  seen  in  a  room  of  the  honae  and  appel-< 
lant  leaving  the  romn  buttoning  his  pants. 
There  la  evidence  for  tbe  state  that  on  one 
or  two  occastons  other  women  were  there, 
and  they  were  somewhat  hllarhms ;  some  of 
t])em  were  out  in  the  yard  not  fully  dressed. 
Tbe  evidence  for  the  defendant  is  to  tbe  ef- 
fect that  Bays  bad  rented  the  house,  and 
that  Mrs.  Raney  was  an  inmate  of  tbe  house 
in  the  capacity  of  nnrse  for  his  wife,  who 
was  shortly  expected  to  be  confined.  Hays 
and  bis  'wife  testified  there  was  no  disorderly 
conduct  or  lewdness  carried  on  in  tbe  house, 
and  that  on  the  occasion  of  the  officers'  visit 
to  the  bouse,  when  It  was  stated  appellant 
was  seen  coming  out  of  the  door  buttoning 
hte  breeches.  Hays  was  sleeping  on  the  front 
gallery.  He  testified,  as  did  Mrs.  Hays,  that 
there  was  no  lewdness  carried  on  in  the 
Iwusek  and  that  the  boose  waa  under  their 
contriri.    This  is  tbe  auhstanee  of  the  case. 

The    first   clause   of   tbe   court's   charge 
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states,  generally,  that  the  information 
charges  appellant  with  knowingly  permitting 
a  disorderly  house  to  be  kept  In  Johnson 
connty,  on  or  about  the  Ist  day  of  June,  1915, 
and  on  each  snccesslTe  day  from  that  date  to 
July  30,  1916.  The  second  and  third  clauses 
of  the  charge  copies  two  statutes  with  refer- 
ence to  disorderly  and  bawdy  houses,  and  sets 
out  all  specified  grounds  of  the  statute;  and 
the  fourth  clause  charges  that: 

"Any  room  or  part  of  a  building  or  other  place 
appropriated  or  used  for  either  of  the  above  pur- 
poses enumerated  is  a  disorderly  house." 

The  following  is  the  court's  charge  sub- 
mitting the  issue  to  the  Jury: 

"Now,  bearing  in  mind  the  above  and  forego- 
ing definition  and  instruction,  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  de- 
fendant Goosby  did  unlawfully  and  knowingly 
permit  to  be  kept  as  a  house  for  purposes  of 
prostitution,  and  where  a  prostitute  or  prosti- 
tutes were  permitted  to  resort  and  reside  for 
the  purposes  of  plying  their  vocation,  then  in 
that  event  you  will  find  the  defendant  guilty 
as  charged  in  the  information,  and  assess  his 
punishment  at  a  fine  of  $200,  and  by  confinement 
in  the  county  Jafl  for  20  days  for  each  day  he 
permitted,  if  yon  find  he  did,  said  house  to  be  kept 
as  a  disorderly  house." 

In  the  definition  of  the  offense  the  conrt 
gare  the  following: 

"Any  person  who  shall,  directly  or  as  agent  for 
another,  or  through  any  agent,  keep  or  be  con- 
cerned in  keeping  or  aid  or  assist  or  abet  in  keep- 
ing a  disorderly  house,  in  any  house,  building, 
edifice  or  tenement  owned,  leased,  occupied  or 
controlled  by  him  directly  or  as  agent  for  an- 
other, or  through  any  agent,  shall  be  deemed 
guilty  of  keeping  or  being  concerned  in  keeping 
or  knowingly  permitting  to  be  kept,  a  disorderly 
house." 

Tben  the  definition  is  given,  as  set  out  in 
the  statute,  that  a  disorderly  house  Is  defined 
to  be  any  asslgnatian  bouse,  or  any  theater, 
playhouse,  or  house  where  spirituous,  vtnons, 
or  malt  liquors  are  kept  for  sale,  and  prosti- 
tutes, lewd  women,  or  women  of  bad  reputa- 
tion for  chastity  are  employed,  kept  in  serr- 
ice,  or  permitted  to  display  or  oonduct  them- 
selves in  a  lewd,  lascivious,  or  indecent  man- 
ner, or  to  which  persbns  resort  toe  the  pur- 
pose of  smoking  or  In  any  manner  using 
opium,  and  so  (hl, 

[1]  Looking  at  these  phases  of  the  cbaige 
and  the  application  of  them  by  the  conrt.  It 
will  be  readily  discoro^d  that  the  court  an- 
thorlsed  the  conTlction  of  ai^wllant  for  any 
and  all  of  the  clauses  therein  defined,  for 
be  says: 

"Now,  bearing  ia  mind  the  above  and  foregoing 
definition  and  instruction,  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  de- 
fendant Goosby  did  unlawfully  and  knowingly 
permit  to  be  kept  as  a  house  for  purposes  of 
prostttution,  and  Where  a  prostltnte  or.  prosti- 
tutes were  permitted  to  resort,"  etCn  find  the  de- 
fendant guuty. 

It  is  a  fondameotal  proposition  that  In  sab- 
mltting  the  lair  of  a  ease  authorizing  a  oon- 
vlctlon,  tm  diarge  nrast  conform  to  the  alle- 
gations in  file  information  or  the  indictment, 
and  the  eridence  introduced  supporting  such 


allegations.  Appellant  was  diarged  as  the 
owner  of  the  house,  and  that  he  permitted 
such  house  to  be  kept  for  the  purposes  of 
prostitution,  and  where  prostitntes  were  per- 
mitted to  resort  and  reside  for  the  purposes 
of  plying  their  vocation.  In  order  to  proper- 
ly submit  this  case  to  the  Jury  the  court  must 
confine  bis  charge  to  the  allegations  that  ap- 
pellant was  the  owner  of  tlie  house,  and  per- 
mitted prohibited  conduct.  The  court  an- 
thorises  a  conviction  without  confining  the 
jury  to  the  alleged  fact  ttiat  appellant  was 
the  owner  of  ttie  house.  Exception  was 
protnptly  taken,  and  special  requested  in- 
structions refused.  The  coort  was  in  error 
in  both  instances. 

[2-4]  Another  question  is  presented.  Ap- 
pellant objected  to  verbal  testimony  to  the 
effect  that  Mrs.  Raney  had  pleaded  guilty  to 
vagrancy  on  the  29th  day  of  July,  and  that 
appellant  pleaded  guilty  to  disturbing  the 
peace  on  that  day.  BzceptloD  was  reserved 
and  overruled.  Among  ottter  things,  it  is 
urged  that  If  the  evidence  was  introdudble, 
the  complaint  and  information  was  tlie  best 
evidence  as  to  the  fSct  that  she  was  diarged 
with  vagrancy,  and  what  part  of  statnte  was 
violated.  Witness  testified  that  he  did  not 
know  where  the  complaint  was;  that  be 
had  not  looked  for  it.  And  he  farther  testi- 
fied that  in  pleas  of  guilty  they  usually  de- 
stroyed these  pleadings.  This  was  not  a 
proper  predicate  fbr  the  introduction  of  the 
oral  testimony.  See  Bowman  v.  State,  73 
Tex.  Cr.  K.  194,  164  B.  W.  846.  There  Is 
nothing  to  show,  as  we  understand  this  rec- 
ord, that  Mrs.  Raney  was  then  living  in  this 
house,  and  the  complaint  should  have  been 
introduced  to  show.  If  it  would  do  so,  that 
she  was  charged  with  being  a  common  prosti- 
tute as  a  basis  for  the  vagrancy.  The  fact 
that  appellant  was  charged  with  disturbing 
the  peace  would  not  be  admissible  evidence 
in  this  character  of  case  as  presented  by 
this  record.  What  it  had  to  do  with  permit- 
ting prostitutes  to  reside  in  the  house  is  not 
undertaken  to  be  shown.  ORiis  testimony 
should  not  be  permitted  np<ni  another  trial  in 
the  condition  shown  by  this  record. 

[I]  Thoe  is  another  question.  A  ooople  of 
state's  witnesses  testified  to  the  bad  repata- 
tioa  of  the  house,  and  they  were  aSked  on 
direct  examination  by  state's  attorney  from 
whom  they  obtained  such  information.  Bacb 
one  gave  the  name  of  bis  informant,  to  tbe 
best  of  his  recollection.  Exception  was  re- 
served to  this,  which  should  have  been  sus- 
tained. The  state  is  not  permitted  to  oflFer 
this  testimony  in  chief,  The  defendant  may 
have  tested  the  memory  or  crediblUty  of 
these  witnesses,  had  he  seen  proper  to  do  so, 
by  probing  their  means  of  Information  as  a 
basis  for  their  testimony  for  bad  reputation 
or  for  their  impeachment  The  state  cannot 
introduce  It  as  original  testimony  in  provtns 
up  Its  ease. 

For  the  errors  indicated,  (be  Judgment  la 
reversed,  and  tbe  cause  remanded. 
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DB  ABMAN  T.  STATE.     (No.  4215.) 

(Gourt  of  Crintiaal  Appeals  of  Texas.    Oct.  26, 
1016.) 

1.  Indicthirt  and  Intobuation  «s>7— Sfb- 
OAi.  Tkbxb  or  OoiTiT— Statutes. 

By  Code  Or.  Proc.  1911,  arts.  93,  94,  and 
Rev.  St.  1911,  art.  1678,  the  calling  of  special 
terms  of  the  district  court  and  the  election  of 
special  jndges  is  provided  for,  and  an  indictment, 
found  at  a  special  term  regularly  called  the 
grand  jury  having  been  impaneled  by  a  special 
Judge  duly  selected,  was  valid. 

[Kd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  if  86-42;  Dec.  Dig. 
«=»7.] 

2.  Jttbt  «=»110(14)— OHAixmrox  to  Vbnisb- 
MAB— Failube  to  Bubcaih  Ohaujchob  rOB 
Cacsx. 

Where  defendant  did  not  exhanst  all  of  his 
peremptory  challenges,  and  no  unacceptable  jnry- 
nuui  was  forced  on  him,  there  was  no  error  in 
requiring  him  to  exhaust  one  of  his  peremptory 
challenges  on  a  venireman  as  to  whom  the  court 
should  have  sustained  his  challenge  for  cause. 

[B!d.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  i  620;  Dec.  Dig.  «s3llO(14).] 

8.  JVKT   «t»181(8)— QUBBTIOR  TO   VXRIBEIDEn 

^Dkath  Penaltt. 
In  a  prosecotion  for  mnrder,  the  state's 
counsel  was  properly  i>ermitted  to  ask  veniremen 
whether,  if  taken  as  jurors,  and  the  evidence 
Jostifled  it,  and  die  law  required  it,  they  would 
hesitate  to  inflict  the  death  penalty. 

[B!d.  Note.— For  other  cases,  see  Jnry,  Cent. 
Dig.  i  668;  Dec.  Dig.  «=9l31(8).l 

4.  OBmnTAl.  Law  «a>1120(8)  —  Apfsai.  — 
Bnxs  ov  BxcKPTioN— Showihq  or  Tebtx- 

UONT. 
Bins  of  exception,  complaining  of  the  court's 
reifaafil  to  permit  defendant  to  propound  certain 
Questions  to  a  witness,  should  state  what  the 
witness  would  have- answered  or  testified  to  in 
regard  to  the  matters  complained  of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w,  Gent.  Dig.  H  2931,  2932 ;  Dee.  Dig.  «=» 
1120(8).] 

B.  WmrsssEs  «s»24S— BrAioiTATioir- Bbfeti- 

TION  OV  TESTIUONT. 

Ibe  court  properly  refused  to  permit  defend- 
ant to  propound  to  a  witness  questions  involv- 
ing matters  as  to  which  she  had  already  tes- 
tified. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  H  827,  828;   DecTDlg.  9=>24S.] 

9.  OaxtajiAX.  Law  «s>647(3)— EvrouroB— Teb- 
TOlonr  AT  BXAMiniMQ  Txux. 

A  witness  was  properly  permitted  to  state 
what  he  testified  to  at  the  examining  trial;  his 
testimony  not  being  secondary  evidence. 

[Ed.  Note.— For  otiter  cases,  see  Criminal 
Law,  Cent  XMIg.  ||  1240-1245;  Dm.  Dig.  «» 
647(3).] 

7.  WrrnxaBn  ^ssSOSO)  —  Imfxacehxnt  — 

Statxuznt  or  Fobmeb  Testiuont. 
The  written  statement  taken  at  the  examin- 
ing trial  could  be  used  to  Imiteach  a  witness  stat- 
ing what  ke  testified  to  at  snch  trial. 

[Ed.   Note.— For  other  eases,  see  Witnesses, 
Cent.  Dig.  i  1254;    Dws.  Dig.  «e»303(3).] 
&  WrrmssEs   «S9886(2)— Imfkaohxent— Bti- 

dbkoe— Aouaaioir  or  Past  or  Statute— 

PxiOB  Testhcokt. 
Under  CJode  Cr.  Proe.  1911,  art  811,  rela- 
tive to  the  admissibility  of  all  of  a  statement 
bearing  <m  a  matter  testified  to,  in  a  murder 
cfwe,  miete  defendant  introduced  part  of  the  tes- 


timony given  by  a  witness  on  another  trial  for 
purposes  of  impeachment  the  state  was  properly 
permitted  to  introduce  other  portions  of  this 
testimony  relating  to  the  same  matter  as  the  por- 
tion introduced  by  defendant  since,  when  a  por- 
tion of  a  statement  or  testimony  is  offered  in 
evidence,  all  the  statement  bearing  on  the  matter 
testified  to  at  the  same  time  is  admissible  to 
render  the  meaning  clear. 

[E!d.  Note.— For  other  cases,   see  Witnesses, 
Gent  Dig.  i  1263^-    Dec.  Dig.  «=>306(2).] 

9.  Witnesses  •=»412— Cobbobobation— Actu- 
ALiTT  or  Sickness  Caubino  Adjoubnuent. 

Where  court  adjourned  on  account  of  the 
illness  of  a  witness  who  testified  that  she  was 
ill,  her  cross-examination  not  seriously  assailing 
or  questioning  her  testimony  on  that  point  the 
refusal  to  permit  defendant  to  introduce  evi- 
dence to  prove  that  she  was  really  sick  when 
court  adjourned  was  proper. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  {  1286;   Dec.  Dig.  «s»412.] 

10.  Homicide  «=3l81  —  Pbotooatior  —  Evi- 
dence. 

Where  defendant  claimed  to  have  killed  de- 
ceased because  of  his  relations  with  defendant's 
sister,  etc.,  contending  that  he  killed  deceased  the 
first  time  he  met  him  after  learning  of  such  mat- 
ters, the  court  properly  permitted  the  state  to 
elicit  from  defendant's  brother  on  cross-exami- 
nation that  he  had  discussed  the  matter  with  de- 
fendant some  three  years  before,  and  to  prove- 
by  other  witnesses  that  defendant  and  deceased 
had  met  on  several  occasions  since. 

[Eld.   Note. — For   other  cases,   see   Homicide, 
Cent  Dig.  H  383-386;    Dec.  Dig.  «=>181.] 

11.  HoiaoiDE  «3»181  — Justification- Sti- 
denoe. 

Where  defendant  introduced  testimony,  to- 
make  out  justification,  that  deceased  might  have 
been  the  cause  of  his  sister's  min,  it  was  per- 
missible for  the  state  to  show  that  when  defend- 
ant's brother  killed  another  brother,  there  was  a 
rumor  afloat  that  such  other  brother  and  the 
sister  had  improi>er  relations,  to  show  that  no- 
improper  relations  existed  between  deceased  and 
the  sister,  as  between  her  and  her  brother,  and 
that  defendant  knew  of  the  matter  and  had  dis- 
cussed it  with  still  another  brother. 

[Bd.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  H  883-S86;  Dee.  Dig.  «=s>181.1 

12.  Witnesses  €=3330(2)—£}vidbnce  —  Pas- 
sion OB  Pbovocation. 
In  a  prosecution  for  murder,  defendant  justi- 
fying on  the  ground  that  deceased  had  ruined 
Us  sister,  where  defendant  introduced  his  broth- 
er to  show  that  deceased  had  been  guilty,  the 
court  pr<qperiy  permitted  the  state  to  draw  from 
such  brother  on  cross-examination  the  statement 
that  he  and  defendant  had  discussed  before  the 
killing  the  alleged  improper  relations  between 
their  other  brother  and  sister, 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  {  1107;    Dec  Dig.  «=>330(2)J 

18.  HOUCIDB  «a>169(l)  —  BTIDXNOE  —  EZFI,A- 

nation  or  Out. 
Where  the  only  way  a  cut  of  defendant's  was 
referred  to  by  state's  witnesses  was  that  one 
referred  to  it  inddentally  as  fixing  the  time  of 
an  oecnrrence  a  year  before  the  killing,  the  court 
proi>erly  refused  to  permit  defendant  to  go  into 
details  of  how  he  received  the  cut  several  years 
before  the  difficulty,  being  permitted  to  testify 
that  he  received  it  in  an  effort  to  separate  some 
other  parties  engaged  in  a  fight 

[Ed.   Note.— For   other   cases/   see    Homicide, 
Cent  Dig.  {  341;   Dec.  Dig.  <»=>160(1).] 
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14.  JtTBT  €=110(1)  —  iNABrLlTT  TO  BXAD  AKD 

Write— Objection  afteb  Vebdict. 
Where  a  juror  swears  tbat  he  was  not  asked 
on  his  examination  whether  l^e  could  read  and 
write,  objection  on  that  score  after  verdict  comes 
too  late. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i§  B08-505.  515 ;  Dec.  Dig.  «=»110{1).] 

15.  JUBT   ®=>133   —   INABIUTT   or  JUBOB  TO 

Read  and  Wbitk— STATtrrE. 
Under  Code  Cr.  Proc.  1911,  art  892,  subd. 
14,  providing  that  the  cause  for  challenge  to  a 
juror  that  he  cannot  read  and  write  shall  not  be 
sustained  when  the  requisite  number  of  jurors 
able  to  read  and  write  cannot  be  found  in  the 
county,  in  a  murder  case,  where  it  was  not 
shown  to  the  court  that  there  were  enough  quali- 
fied persona  residing  in  the  county  who  could 
read  and  write  out  of  whom  a  jury  could  be  im- 
paneled, the  Court  of  Criminal  Appeals  is  not 
authorized  to  review  the  action  of  the  court  in 
overruling  motion  for  new  trial  on  the  ground 
that  a  juror,  who  could  not  to  tbe  court's  knowl- 
edge read  and  write,  had  been  impaneled. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {{  686-698;  Dec.  Dig.  <8=>133.] 

Appeal  from  District  Court,  Taylor  County; 
B.  A.  Oox,  Special  Judge. 

Claude  De  Arman  was  oonvicted  of  mui^ 
der,  and  he  ajw^als.    Judgment  affirmed. 

Ben  L.  Cox,  of  AMlene,  for  appellant 
G.  a  McDonald,  Asst.  Atty.  Oen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
murder  and  his  punishment  assessed  at  99 
years'  confinement  in  the  penitentiary. 

[1]  Shortly  after  the  homicide,  Hon.  Thom- 
as Ii.  Blanton,  judge  of  the  district  court, 
by  order  duly  entered,  convened  a  special 
term  of  the  court  to  meet  on  April  27th.  On 
that  day  a  Jury  commission  was  duly  sworn 
and  impaneled  and  Instructed  to  select  a 
grand  jury  and  draw  petit  jurors.  The  jury 
commissioners  performed  their  duties,  and 
the  court  ordered  the  sheriff  to  summon  the 
grand  jurors  to  appear  on  Monday  May  Ist, 
vfhea  the  court  recessed  until  that  day.  On 
May  1st  Judge  Blanton  was  absent,  and 
after  the  sheriff  bad  called  court,  the  law- 
yers in  attendance  selected  Hon.  B.  A,  Oox 
to  serve  as-  special  Judge.  Judge  Cox  took 
the  oath  required  by  law,  and  proceeded  to 
Impanel  the  grand  Jury.  The  grand  Jury 
thereafter  returned  Into  open  court  an  in- 
dictment, charging  appellant  with  the  murder 
of  Charlie  Brown.  Upon  the  return  of  the 
indictment  appellant  was  brought  into  open 
court,  and  his  cause  set  down  for  trial  on 
May  6th.  A  special  venire  was  regularly 
drawn,  and  the  sheriff  ordered  to  summon 
the  Jurors,  making  his  return  on  May  4th. 

When  the  case  was  called  for  trial  appel- 
lant filed  a  plea  In  abatement,  reciting  the 
facts  as  above  stated,  in  substance,  alleg- 
ing that  such  special  term  was,  for  the  rea- 
sons stated.  Illegal,  and  the  Indictment  should 
be  quashed.  The  court  did  not  err  in  over- 
ruling the -plea.  Our  laws  specifically  provide 
for  the  calling  of  special  terms  of  the  dis- 


trict court  and  the  election  of  special  judges. 
Articles  93, 84,  C.  C.  P.,  and  article  1678,  Rev. 
Civ.  Stats. 

[2]  Appellant  In  a  bill  of  exceptions  com- 
plains that  the  court  erred  in  requiring  him 
to  exhaust  one  of  his  peremptory  challenges 
on  the  venireman  J.  D.  Gaither;  that  the 
court  should  have  sustained  bis  challenge  for 
cause.  As  the  record  discloses  that  appel- 
lant did  not  exhaust  all  of  his  peremptory 
challenges,  and  no  Juryman  unacceptable  to 
him  was  forced  on  liim,  this  bill  presents  no 
error. 

[3]  Appelant  also  complains  that  state's 
counsel  was  permitted  to  ask  the  Jurors: 

"If  you  are  taken  as  a  Juror  and  the  evidence 
justifies  it,  and  the  law  requires  it,  would  you 
hesitate  to  inflict  the  death  penalty?" 

This  was  not  an  Improper  question,  and 
would  be  but  one  of  the  tests  to  ascertain 
whether  or  not  the  Juror  liad  any  conscien- 
tious scruples  against  the  infliction  of  death 
for  crima  Besides  this,  the  death  penalty 
was  not  assessed  in  this  case,  and  appellant 
does  not  contend  that  any  Juror  was  challeng- 
ed or  stood  aside  because  of  his  answer  to 
this  question. 

[4,  6]  In  bills  Nos.  6,  6,  and  7  appellant 
complains  that  the  court  would  not  permit 
him  to  propound  to  Mrs.  J.  H.  Hicks  certain 
questions.  Nowhere  in  either  of  the  bills  is 
it  stated  what  Mrs.  Hicks  would  have  an- 
swered or  testified  to  in  regard  to  the  sev- 
eral matters  complained  of.  The  questions 
all  related  to  matters  oocnrring  some  three 
or  four  years  prior  to  this  homicide,  and 
could  have  had  but  little,  if  any,  bearing  on 
the  issues  involved  in  this  triaL  In  addition, 
in  reading  this  record  it  is  made  manifest 
that  Mrs.  Hicks  did  testify  in  regard  to  all 
the  matters  about  which  appellant  desired  to 
question  her,  and  doubtless  the  court  ruled 
as  he  did  to  prevent  a  repetition  of  the  same 
testimony. 

[6,  7]  The  witness  Roy  Barker  was  prop- 
erly permitted  to  state  what  he  testified  to 
at  the  examining  trial  The  written  state- 
ment, taken  at  the  Ume,  could  be  used  to 
impeach  him,  if  he  did  not  so  testify.  His 
stating  what  he  testified  to  would  not  be 
secondary  evidence. 

[I]  When  the  defendant  introduced  a  por- 
tion of  the  testimony  given  by  Mrs.  Hicks 
on  the  trial  of  Edgar  De  Arman  for  the  pur- 
poses of  impeachment,  there  was  no  error 
in  permitting  the  state  to  introduce  other 
portions  of  this  testimony  relating  to  the 
same  matter  as  that  portion  introduced  by 
defendant  related  to.  When  a  portion  of  a 
statement  or  testimony  is  offered  in  evi- 
dence, then  all  the  statement  bearing  on 
that  matter,  testified  to  at  the  same  time,  is 
admissible  to  render  the  meaning  clear,  Ar- 
Ucle  811,  C.  C.  P. 

[I]  There  was  no  error  In  refusing  to  per- 
mit appellant  to  introduce  eridenoe  to  proye 
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that  Miss  Hfxle  De  Annan  was  mlly  side 
when  court  adjoomed  on  account  of  her  Ill- 
ness. She  so  teatlfled,  and  by  her  cross-ex- 
amination on  that  point  her  testimony  In 
regard  thereto  was  not  serionsly  assailed 
nor  qnestioned, 

[10-12]  Appellant  claimed  on  this  trial  to 
hare  killed  deceased  because  of  his  relations 
with  his  sister,  Hiss  Lnin  De  Arman,  and  in- 
salt  to  his  sister,  Miss  Hlxle  De  Arman.  His 
contention  was  that  he  killed  deceased  the 
first  time  he  met  him  after  learning  of  these 
matters.  Under  sudi  circumstances  there 
was  no  error  In  the  court  permittlnK  the 
state  to  elicit  from  Xerry  De  Arman  on 
cross-examination  that  he  had  discussed  with 
appellant,  some  three  years  prior  to  this  time, 
this  matter,  and  to  juroye  by  other  witnesses 
that  appellant  and  deceased  had  met  on  sev 
eral  occasions  since  that  time.  And  as  ap- 
pellant was  contending  there  was  trouble  ex- 
isting between  Will  De  Arman  and  Edgar 
De  Arman  at  the  time  Edgar  shot  and  killed 
Will,  and  was  further  contending  tbat  appel- 
lant had  testified  against  Edgar  at  the  time 
lie  was  convicted,  It  was'  permissible  for  the 
state  to  show  that  at  that  time  there  were' 
rumors  afloat  that  Will  De  Annan  and  his 
sister,  Lula,  were  engaging  in  improper  re- 
lations. Appellant's  sister,  Lula,  gave  birth 
to  a  baby  at  about  that  time,  and  while  ap- 
pellant was  introducing  testimony  that  de- 
ceased may  have  been  the  cause  of  his  sis- 
ter's ruin,  it  was  permissible  for  the  state 
to  show,  il  it  could  do  so,  that  no  improper 
relations  existed  between  deceased  and  Lula, 
and  that  improper,  relations  existed  between 
her  and  her  brother  Will,  and  that  appellant 
knew  of  it  and  had  discussed  the  matter 
with  his  brother  l?erry.  Appellant  had  in- 
troduced Terry  to  show  that  deceased  was 
guilty  of  Improper  relations  with  his  sister; 
and  there  was  no  error  in  the  court  permit- 
ting the  state  to  draw  from  the  witness  on 
cro8S<-examlnation  the  following   statement: 

"Me  and  the  defendant  Claude  had  discussed, 
prior  to  the  killins  of  Charlie  Brown,  the  rela- 
tions between  Wm  De  Arman,  my  brother  that 
was  killed,  and  my  sister  Lula  De  Arman.  As 
to  whether  we  had  discussed  the  fact  or  the 
alleged  fact  tbat  my  dead  brother,  Will  D«  Ar- 
man, had  been  having  sexual  intercourse  with 
my  sister  Lula  De  Arman  from  the  time  she  was 
14  years  old  until  Will  De  Arman  was  killed, 
we  had  suspidoned  it  and  talked  of  it  to  tbat 
effect.  I  did  not  see  the  affidavit  made  by  my 
sister  Lola.  I  don't  know  whether  I  was  in 
town  with  her  the  day  she  made  it.  She  told  me 
she  made  an  affidavit ;   that's  all." 

And  after  this  testimony  was  Introduced, 
the  comments  of  Mr.  Cunningham  thereon 
in  bis  argument  were  legitimate,  and  the  bill 
complaining  of  sudh  remarks  presents  no 
error. 

[It]  The  court  did  not  err  tn  refusing  to 
permit  appellant  to  go  into  details  of  how 
he  received  a  cut  several  years  before  tills 
dlffloulty.  The  only  way  it  was  referred  to 
by  state's,  witnesses  was  that  Mr.  Gist  referred 


to  It  incidentally  as  flxljig  the  time  of  a 
certain  occurrence  in  1915,  a  year  before  this 
killing  occurred.  Api>ellant  was  permitted 
to,  and  did,  testify  that  he  received  It  in  an 
effort  to  separate  some  other  parties  engaged 
in  a  fight 

[14]  The  only  other  question  raised  in  the 
record  l)efore  us  is  that  the  Juror  J.  W. 
Qlaze,°wtao  served  as  one  of  the  Jurors  in 
this  case,  could  not  read  nor  write.  We 
might  pass  this  off  by  stating  that  the  juror 
swears  no  such  question  was  asl^ed  him  on 
his  examination.  Under  such  circumstances 
objection  after  verdict  would  come  too  late. 
But  subdivision  14  of  article  692  provides 
that  this  cause  for  challenge  shall  not  be 
sustained  when  it  appears  to  the  court  that 
the  requisite  number  of  Jurors  able  to  read 
and  write  cannot  be  fotmd  in  the  county. 
Without  wishing  to  reflect  on  the  citizen- 
ship of  Taylor  county  (if  it  should  be  a  re- 
flection), we  will  say  that  in  the  testimony 
heard  appellant  offered  no  evidence  that  a 
sufficient  number  of  Jurors  resided  in  Taylor 
county  who  could  read  and  write  from  whom 
to  select  a  jury.  Even  had  the  court  known 
at  the  time  the  juror  was  Impaneled  that  he 
could  not  read  nor  write  (which  he  did  not), 
still  unless  It  was'  shown  there  was  a  suffi- 
cient number  of  qualified  persons  residing  in 
Taylor  county  who  could  read  and  write, 
out  of  whom  a  jury  could  be  Impaneled,  we 
would  not  be  authorized  to  review  the  ac- 
tion of  the  court  In  overruling  the  motion  for 
a  new  trial  on  this  ground. 

■  We  have  not  undertaken  to  give  a  synop- 
sis of  the  testimony.  The  details  of  the  kill- 
ing as  detailed  by  appellant  are  horrible. 
The  only  Issue  in  the  case  as  made  by  him 
Is,  Did  t}ie  evidence  show  that  his  mind  was 
So  Inflamed  by  an  adequate  cause  as  to  re- 
duce the  offense  to  manslaughter7  This  Is- 
sue was  fairly  submitted  to  the  jury  In  the 
court's  charge;  all  legitimate  evidence  bear- 
ing on  that  Issue  tendered  was  admitted,  and 
the  jury  was  fully  authorized  to  find  on  the 
testimony  we  have  before  us  that  the  killing 
occurred  In  accordance  with  a  predetermined 
determination  to  kill  while  appellant's  mind 
was  cool  and  collected,  and  that  he  was 
perfectly  cool  and  collected  when  be  ran 
Brown  down  and  killed  him. 

The  judgment  Is  affirmed. 


WABBINGTON  v.  STATE.    (No.  4228.) 

(Cfonrt  of  Oriminal  Appeals  of  Texas.    Oct.  25, 

1916.    Rehearing  Denied  Nov.  16,  1916.) 

1.  CBnaNAi,  Law  $=3llS9(3)  —  Appeal  —  Rb- 
viBw  —  QxTEsnoNS  OF  Fact  —  OoNrticrrNo 

EVIDXNOE. 

On  a  criminal  appeal,  if  all  the  incriminating 
testimony  is  sufficient  to  convict,  the  verdict  will 
not  be  disturbed,  whether  such  testimony  is  dis- 
puted or  not. 

TES.    Note.— For   other    eases,    see    Orlmlttal 
Law,  Gent.  Dig.  t  8076;  Dec.  Dig.  «B>U6e(8).] 
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2.  HoiOOIDE  «S9280  — MVBDBB  — Etidkrck  — 

ScmoiENOT. 
In  a  murder  trial,  evidence  that  deceased 
and  accused  were  rivals  for  a  woman  in  the 
neiifhborhood,  that  accused  had  enticed  deceased 
from  his  home,  and  that  accused  had  threatened 
deceased  and  prepared  himself  to  kill  him,  was 
sufficient  to  sustain  conviction ;  it  not  appearing 
that  any  person  other  than  accused  had  any  mo- 
tive for  killing  deceased. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  516-617;  Dec.  Dig.  <S=>250.] 

3.  Homicide  <8=»166(9)— Evidence— Motive. 

Testimony  of  a  woman  and  her  daughter  as 
to  accused's  relation  with  the  woman  was  admis- 
sible  to  show  motive  for  murder  by  accused ;  it 
appearing  that  deceased  was  his  rival  with  the 
woman. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  828;  Dec.  Dig.  (S=>16e(9).] 

4.  Cbihinal  Law  4=3465— OpiNiOR—BxfEBT 
Opiniow. 

Testimony  of  accoaed's  jailer  that  while  ac- 
cused was  in  Jail  at  night  he  would  stumble 
against  the  benches  and  seats  in  walking  around, 
offered  by  accused  in  a  murder  trial  for  the  pur- 
pose of  showing  he  could  not  see  at  all  in  the 
dark,  was  properly  exdnded,  as  not  being  that  of 
an  expert. 

[Ed.  Note. — For  other  cases,  see  Criminal 
JjMt,  Cent  Dig.  {  1044 ;  Dec.  iMg.  «=3455.] 

Appeal  from  District  Conrt,  Harrison 
County ;   H.  T.  Lyttleton,  Judge. 

Anderson  Warblngton  was  convicted  of 
murder,  and  appeals.    Affirmed. 

X.  D.  Harrison  and  W.  C.  Lane,  both  of 
Marshall,  for  appellant.  0.  O.  McDonald, 
Asst  Atty.  Gen.,  for  the  Stat& 

PRENDEROAST,  P.  3.  Appellant  was 
convicted  of  murder  of  John  Houston,  and 
bis  punishment  assessed  at  10  years  In  the 
penitentiary. 

The  only  serious  question  In  the  case  Is 
whether  or  not  the  evidence  was  sufficient  to 
sustain  the  verdict  Appellant's  able  attor- 
ney in  his  written  brief  contends,  and  also 
In  oral  argument  earnestly  and  forcibly  con- 
tended, that  the  evidence  was  not  sufficient 
He  suggested  in  argument  the  absence  of 
evidence  wlilch  he  claimed  might  have 
strengthened  the  state's  case,  and  without 
which  it  was  insufficient,  such  as  that  the 
state  bad  no  evidence  that  appellant's  tracks 
were  seen  at  or  near  the  body  of  the  de- 
ceased, and  an  absence  of  testimony  that 
the  appellant  had  a  gun  with  which  he  could 
have  done  the  killing.  We  think  the  legal 
question  as  to  the  sufficiency  of  the  evidence 
^  not  to  be  measured  by  what  was  not  prov- 
en in  these  or  other  particulars,  but  the 
question  is  whether  that  which  was  tntro- 
>duced  was  sufficient  It  may  be  the  state 
.could  have  strengthened  Its  case  in  some 
particulars,  and  the  evidence  upon  the  whole 
could  he  said  to  be  somewhat  weak.  How- 
ever, we  have  carefully  read  and  studied 
the  testimony,  and  our  conclusion  is  that  it 
was  sufficient  to  sustain  the  verdict,  and  that 
«ve  would  not  be  lustlfled  to  hold  otherwise. 


[1]  There  were  some  «(mfflctB  in  the  tes- 
timony bj  some  of  the  witnesses,  but  in  con- 
sidering a  question  of  this  Und  the  law  is 
that  we  must  take  all  the  incriminating  tes- 
timony wlilch  would  show  the  offense,  wheth- 
er disputed  or  not,  and  If  thereby  gnllt  Is 
shown,  and  the  Jury  so  find,  It  ia  sufficient 

[2]  Appellant's  d^ense  was  alibL  He  and 
his  wife  alone  on  the  subject  testified  that, 
at  the  time  fixed'  by  the  witnesses  when  the 
gun  was  fired  which  killed  the  deceased,  they 
were  at  home  in  t>ed  asleep.  The  uncontra- 
dicted testimony  shows:  That  Lorisia  Coby, 
a  negro  woman,  appellant  being  a  negro,  had 
lived  on  his  place  In  about  a  quarter  of  a 
mile  from  where  he  had  lired  for  five  years 
continuously  before  the  killing.  That  dor* 
Ing  all  these  years  appellant  had  "kepl^*  her, 
and  both  In  daytime  and  at  night  treqnenOy 
had  sexual  Intercourse  with  her.  That  about 
two  months  before  the  killing,  as  she  testi- 
fied, she  had  been  "weaned  off"  from  him, 
and  for  these  two  months  had  refused  to 
have  further  sexual  intercourse  with  him. 
That  In  effect  he  complained,  and  upbraided 
her  fbr  this.  Tbat  the  deceased,  who  lived 
a  mile  or  two  away,  but  In  the  same  neigh- 
borhood, had  Induced  her  to  remove  from  ap- 
pellant's place  and  move  to  where  he  Ured, 
and  she  had  arranged  with  him,  and  he  was 
going  to  move  her  and  her  family  the  Mon- 
day following  the  Friday  night  on  which  he 
was  killed,  and  appellant  knew  all  this. 
Tliat  a  few  days  before  deceased  was  killed 
appellant  went  to  Tom  Johnson,  a  relattve 
of  Lorisia,  with  whom  Lorisia  eoosnlted 
about  her  business,  etc.,  and  tried  to  induce 
Johnson  to  get  the  woman  not  to  leave  him. 
That  at  this  time  appellant  asked  where  de> 
ceased  lived,  and  the  witness  pointed  out  de> 
ceased's  house  to  him,  about  a  quarter  of  a 
mile  finm  where  they  then  were.  He  then 
asked  the  witness  If  he  had  seen  said  wom- 
an come  through  a  gate  leading  out  of  de> 
ceased's  place  a  few  days  before  that,  and 
the  witness  told  him  that  he  had.  Just  at 
this  time  they  saw  deceased  himself  coming 
the  same  route  he  was  asking  al>ont  the 
woman  having  come,  and  he  told  the  witness 
that  he  did  not  want  deceased  to  see  him, 
and  to  avoid  being  seen  by  him  he  got  behind 
a  woodpile  and  concealed  himself  at  the'  time. 
That  the  burden  of  his  talk  with  this  witness 
at  this  time  was  to  induce  the  witness  to  get 
the  woman  not  to  move  away  from  the  appel- 
lant, but  stay  with  him.  Among  other  things, 
he  then  told  said  witness  that  he  knew  some- 
body had  toiA  that  deceased  was  the  one 
ttiat  was  moving  her  away  from  there,  and  he 
said:  "No  man  conld  move  her  away  from 
there  and  stay  around  there." 

Lorisia  had  a  g^^wn  daughter,  Lizzie  Mc- 
Oee,  and  alao,  It  seems,  two  sons  and  a  lit- 
tle girl  about  nine  years  (M,  who  lived  with 
her.  On  Thursday  evenfaig  before  the  Idlling 
Friday   night,   appellant  went  to  Lorisia's 
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house,  crying,  and  asked  wbere  she  was,  aod 
lilBde  told  him  dbe  had  gone  off,  and  he  ask- 
ed if  she  liad  gone  to  hunt  a  place.  tAtsAe 
told  him  she  reckoned  so,  and  he  said:  "Are 
yon  going  to  leave  me  anyhow?"  Ubaie  re- 
plied she  reckoned  so,  and  he  then  said: 
"7oa  children  never  have  been  down  in  pray- 
er with  me,  and  I  want  yon  to  go  down  in 
prayer  with  me  one  time."  He  then  went 
down  In  prayer,  and  among  other  tilings,  he 
prayed:  "Turn  Lorisia  while  it  Is  taming 
time."  He  then  asked  Lizzie  If  she  wonld  do 
something  for  him.  She  replied  she  didn't 
know.  He  said:  "Are  yon  goldg  to  John 
Houston's  to-day?"  Lizzie  told  him  she  was. 
He  said  to  her:  "I  want  you  to  tell  John 
Houston  to  come  down  here  to  yoor  taonee 
tomorrow  night ;  I  want  to  see  htm  on  some 
business."  And  he  told  htr  not  to  let  any- 
body hear  her  tell  him.  She  promised  to 
tell  deceased,  went  up  to  deceased's  house 
the  next  day,  took  him  off  by  himself,  and 
told  him  what  appellant  had  told  her  to  tell 
him — that  Is,  to  come  down  to  her  house  that 
night,  that  appellant  wanted  to  see  him  on 
some  business — and  that  deceased  answered, 
"All  tight" 

Aivdlant  went  to  Marshall,  some  13  miles 
distant  tram  where  he  lived,  on  the  next  day, 
Friday,  and  while  there  bought  two  BB 
cartridges.  He  letomed  home,  readilng 
there  late  in  the  evening.  He  said,  after 
reaching  home,  he  saw  some  smoke  about 
halfway  between  his  honse  and  Lorisia's 
and  went  down  to  see  about  tt  Loiisda  tes- 
tified that  he  cane  to  her  house  that  eve- 
ning about  sundown ;  that  she  was  out  in  the 
crib  shelling  com  at  the  time,  and  that  he 
asked  her  why  she  spoke  to  him  so  "snap- 
pish" and  treated  him  so  cool  as  she  had 
done  the  last  two  or  three  months.  She  de- 
nied this,  and  he  asserted  that  she  had,  and 
that  he  then  asked  her  if  she  had  made  up 
her  mind  about  leaving,  and  she  told  him 
that  she  had  concluded  not  to  stay.  He  then 
asked,  "Don't  you  think  somebody  is  'root- 
working*  me  and  you?"  and  she  replied,  "No ;" 
and  that  he  said  she  might  be  mistaken.  The 
deceased,  John  Houston,  was  killed  that  night 
about  7  o'clock,  or  a  Uttle  later,  about  200 
yards  from  Lorisia's  house,  in  a  road  or 
path  back  of  her  garden,  which  road  or  path 
led  around  to  her  house.  Two  shots  were 
fired  at  the  time,  one  striking  deceased  In 
the  side  of  the  face,  and  the  other  in  the 
breast  near  the  heart,  killing  him.  The  shot 
in  his  breast  were  large  shot.  When  Lorisia 
and  her  children  heard  these  two  shots,  they 
immediately  left  her  home  and  went  to  a 
nearby  neighbor's,  where  she  remained  the 
balance  of  the  night  Elarly  the  next  morn- 
ing the  body  of  the  deceased  was  foond  at 
the  place  Indicated,  ahowiag  that  he  had 
been  killed  the  nl|^t  before. 

John  Mewhouse  testified  that,  Juat  b^ore 
appellant's  trial  at  the  preceding  term  of 


the  court,  aKtellant  taHA  faim  he  wanted  him, 
and  would  pay  him,  to  swear  on  his  trial 
that  at  the  time  said  shooting  took  place  he 
(the  witness)  was  at  appellant's  home,  and 
stayed  there  until  8  or  9  o'clock,  and  that 
appellant  went  to  bed  before  he  left.  In 
other  words,  he  wanted  this  witness  to  false- 
ly testify  to  an  alibi  for  him.  The  witness 
said  that  he  was  not  at  his  house  at  the 
time,  but  four  or  five  miles  therefrom,  and 
knew  nothing  about  the  shooting  or  Ulllng 
at  the  time,  and  refused  to  swear  as  appel- 
lant wanted  him  to. 

The  testimony,  we  think,  authorized  the 
Jury  to  find  and  believe,  as  they  did,  that 
appellant  and  no  one  else  shot  and  killed 
the  deceased.  There  Is  not  an  Intimation 
anywhere  in  this  record  that  any  person 
other  than  appelant  had  any  motive  what- 
ever for  killing  the  deceased.  The  testimony 
shows  that  he  had  the  moat  powerful  motive ; 
that  he  had  threatened  to  do  so,  and  pre- 
pared himself  to  do  so,  and  enticed  the  de- 
ceased from  his  home  to  Lorisia's  house  for 
that  purposa 

[S]  Appellant  objected  to  the  testimony  of 
Lorisia  and  her  daughter  to  the  effect  that 
appellant  had  "kept"  Lorisia  for  said  years 
and  had  had  sexual  intercourse  with  her. 
This  testimony  was  clearly  admissible  to 
show  motive  on  appeUant's  imrt 

[4]  The  amiellant  had  the  Jailer  to  testi- 
fy that  while  he  kept  appellant  In  Jail  on 
the  charge  in  this  case,  at  night  he  would 
stumble  against  the  benches  and  seats  in 
walking  around  in  the  Jail.  The  witness  was 
not  an  expert  From  this  testimony  by  the 
Jailer  he  sought  to  have  him  further  testify 
that  appellant  could  not  see  at  all  in  the 
dark.  The  court  properly  excluded  any  such 
conclusion  of  the  witness,  he  not  being  an 
expert 

We  have  thus  held  on  these  last  points 
as  if  the  'Questions  were  properly  raised.  As 
a  matter  of  fact  it  seems  they  were  not  rais- 
ed in  such  a  way  that  we  would  be  authoris- 
ed to  consider  them. 

The  Judgment  is  afilrmed. 


SARLI  V.  STATB.     (No.  4174.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 
1016.) 

1.  Cbivihai.  Law   «s>S0(5),  80— Aocoupucb 
— ConvioiioN. 

To  eonvict  one  as  as  accomplice  to  murder, 
the  evidence  must  show  that  the  alleged  princi- 
pal was  guilty,  and  that  the  alleged  accomplice 
advised,  urged,  commanded,  or  famished  the 
means  to  such  principal  with  which  to  commit 
the  mnrder. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Oent  Dig.  {{  81,  103-111,  1884;  Dec. 
Dig.  «s=»B9(5),  80.] 

2.  GiHHiNAi.  Law  «=>423(1)— Bviobhob— Deo- 

I.ABATIONB  or  CONBFIRATOB. 

The  sets  and  declarationB  «f  ooconsidratora 
made  by  either  in  fuitberance  of  the  common 
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design  are  admlnible,  when  they  tihow  the  crim- 
inal relation  between  them. 

[£id.  Note. — For  other  caies,  see  Criminal 
Lew,  Cent.  Dig.  §f  980,  990;  Dec.  Dig.  «=» 
423(1).] 

3.  Cbiuinal  Law  «s>422(1)  —  Btidshcb  — 

Co  N  8PIBAT0B8— Tnf  K. 

The  acts  and  declarations  of  coconspirators 
are  admissible,  where  they  occur  before  ue  com- 
pletion of  the  conspiracy. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f§  081-«S6,  088;  Dec.  Dig. 
<8=9422(l).] 

4.  Cbxminal  Law  e=>424(l)  —  Bvidehcb  — 
Conspirators— Li  laTATioN. 

In  a  prosecution  for  bein^  an  accomplice  to 
murder,  the  acts  and  declarations  of  the  alleged 
principal  sul>sequent  to  the  homicide  were  inad- 
missible against  the  accomplice  for  any  purpose. 
[ESd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1002, 1006,  1008,  1010;  Dec. 
Dig.  «=»424(1).] 

6.  Cbiminai,  Law  ^s>673(2)— Evidenos— Dbo- 

I.AB.1TION8   OF    PbIRCIFAL    —   LlKITUTa    Ev- 
Z^CT. 

In  a  prosecntion  for  being  an  accomplice  to 
murder,  by  retmom.  of  acta  done  prior  to  the  mur- 
der, the  acts  and  declarations  of  the  alleged 
principal  after  the  murder,  though  relating  to 
the  accomplice,  should  be  limited  to  proof  of  the 
principal's  guilt,  and  not  to  connect  the  accom- 
plice with  the  oSense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1874;  Dec.  Dig.  <ts>673(2).l 

6.  CsnaNAL  Law  «=>761(1)— Instbttction- 
AssuMFTioir  OF  Fact— AccoMPUGE. 

In  such  prosecution,  where  the  declarations 
of  the  alleged  principal  after  the  liilline  and  the 
end  of  the  conspiracy  were  inadmissible  against 
the  accomplice,  the  charge  that  the  alleged  prin- 
cipal was  an  accomplice  was  erroneous,  as  as- 
suming the  crucial  point  in  the  case  against  the 
defendant 

[E2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  1731,  1763;  Dec.  Dig.  «=» 
761(1).] 

7.  Cbiminal  Law  «=>428  —  Bvidewce  —  Ao- 

COMFLICB— COBBOBOBATION. 

In  such  prosecution,  wherein  tile  alleged 
principal  was  not  a  witness,  the  rule  of  cor- 
roborative evidence  applicable  to  accomplice's 
testimony  could  not  apply,  and  it  was  error  to 
•o  charge. 

[Eld.  Note!— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1017;    Dec.  Dig.  «=>42a] 

8.  CRIMINAL  Law  «=»424(8)  —  Evidence  — 
Heabsat. 

In  a  prosecution  for  being  an  accomplice  to 
murder,  acts  and  declarations  of  the  alleged 
principal  made  after  the  murder  and  the  com- 
pletion of  the  alleged  conspiracy  and  out  of  the 
defendant's  presence  were  hearsay,  and  inadmis- 
sible to  connect  defendant  with  tne  crime. 

[EVl.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1004 ;   Dec.  Dig.  «s>424(3).] 

0.   HoiaCIDS     «=»288— iRBTBUCnOHfr— AOOOM* 

PI.ICE— Reason  fob  Kiluno. 
Where  the  state's  theory  was  that  defendant 
advised  or  commanded  the  alleged  principal  to 
kill  deceased,  on  a  showing  that  if,  while  defend- 
ant and  the  alleged  principal  were  at  a  certain 
place,  the  girl  to  whom  the  deceased  was  en- 
gaged asked  him  to  make  the  principal  leave, 
and  deceased  started  off  to  get  a  weapon  to  kill 
the  principal,  for  which  reason  the  principal 
shot  nim,  the  coart  should  have  instructed  that, 
U  the  killing  waa  for  a  different  reason  than 


that  advised  by  defendaiit,  {he  Jury  shovld  ac- 
quit 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  603 ;  Dec.  Dig.  «=3288.] 

10.  Cbiionai.  Law  «s>424(3)  —  Evidenok  — 
Heabsat. 

In  a  prosecution  for  being  an  accomplice  to 
murder,  testimony  as  to  the  declarations  of  the 
alleged  principal  on  the  day  after  the  kiUing 
that  he  had  scared  or  killed  a  man  under  the 
defendant's  orders,  not  made  in  the  defendant's 
presence,  was  hearsay  and  inadmissible  as 
against  defendant 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1004 ;   Dec.  Dig.  «=>424(3).] 

11.  Cbhiinal  Law  ^=>673(2)— LnnriNa  Ef- 
fect  OF  Evidence— DuTT  of  Codbtv-Ao- 

COMPLICB— PbiNCIPAL. 

That  part  of  soch  testimony  tending  to 
show  that  the  alleged  principal  was  a  principal 
should  have  been  limited  to  that  purpose,  and 
not  allowed  to  connect  defendant  with  the  kill- 
ing. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |  1874;  Dee.  Dig.  «=3«73(2).] 

12.  Cbiminai,  Law  «=»414— Evidence— Lrr- 
TEB— Predicate. 

In  a  prosecutioa  for  beintf  an  accomplice  to 
murder,  where  a  witness  testified  that  sue  was 
engaged  to  deceased,  that  she  knew  and  was 
friendly  to  defendant,  and  that  defendant  sent 
word  to  her  trying  to  win  her  away  from  de- 
ceased, a  letter  received  by  her  through  the  post 
office  was  inadmissible  for  want  of  a  suffident 
predicate,  where  it  did  not  appear  that  defend- 
ant had  written  it  or  that  witness  knew  his 
handwriting  or  had  not  particularly  noticed 
what  waa  in  the  letter. 

[Ejd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  862,  936;  Dec.  Dig.  «=» 
414.] 

13.  Cbiuinal  Law  «=»7ig(4)— TbiaI/— Aboxt- 

IfENT  of  GOITNBBI/— BVIDKNOB  BXCLtmBD. 

Where  testimony  that  on  tiie  day  of  the  mur- 
der defendant  told  witness  he  was  going  to  a 
certain  place  where  he  had  an  appointment  with 
the  eheiiff,  and  that  a  day  or  two  after  tiie  mur- 
der witness  met  the  sheriff  and  received  a  com- 
munication from  him  vrithont  stating  what  it 
was,  was  excluded  on  defendant's  objection,  the 
argument  of  the  private  prosecutor  that  the  al- 
leged statement  of  defendant  was  untrue  and  a 
ruse  to  call  the  attention  at  the  witness  to  the 
fact  that  defendant  waa  out  of  town,  knowing 
a  crime  was  to  be  committed,  etc.,  thereby  bring- 
ing it  before  the  Jury,  waa  error. 

[Bid.  Note.— For  other  casei,  see  Criminal 
Law,  Cent  Dig.  f  1669 ;   Dec.  Dig.  «=3710(4).] 

Appeal  from  District  Court,  La  Salle  Coun- 
ty;  3.  F.  Mullaliy,  Judge. 

Alejandro  Sarll  was  convicted  as  an  ac- 
complice to  murder,  and  he  appeals.  Revers- 
ed, and  cause  remanded. 

jr.  Albert  Strawn,  of  Cotalla,  for  appellant 
C.  G.  McDonald,  Ant  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  3.  Appellant  was  convicted 
Bus  an  accomplloe  to  murder,  his  punishment 
being  assessed  at  60  years'  confinement  in 
the  penitentiary.  The  indictment  charges 
that  Porlirio  Tores  was  principal  In  the 
mttrder  of  Ike  HUl,  and  that  apiwUant  was 
his  accomplice.  Tores  was  convicted,  award- 
ed the  death  penalty,  and  hanged  something 
like  a  year  prior  to  the  trial  of  appellant 
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[1]  In  order  to  convict  ai>pellent  as  tbe 
accomplice,  the  evidence  must  show  that  To- 
res was  gnllty,  and  that  appellant  advised, 
urged,  commanded,  or  furnished  the  means 
to  Tores  with  whl<&  to  kill  Hill.  Tbe  evi- 
dence shows  that  appellant  and  Hill  were 
personal  friends,  so  far  as  the  record  shows, 
to  the  time  of  the  killing.  On  the  day  of 
and  preceding  the  killing  at  night  the  state's 
theory  is,  that  appellant  bought  four  rifle 
cartridges.  After  the  kUllng  Tores  was 
found  in  possession  of  three  shells  and  one 
liull  corresponding  in  size  with  those  the  wit- 
ness says  appellant  bought.  Another  witness 
testifies  that  subsequent  to  the  above-alleged 
purchase  Tores  borrowed  25  cents  from  appel- 
lant The  state's  theory  is  that  Tores,  with 
this  money,  purchased  the  same  character 
of  shells.'  It  Is  further  in  evidence  that  ap- 
pellant, after  the  purchase  of  the  shells,  left 
that  neighborhood  for  the  town  of  Tilden, 
in  McMollen  county,  and  was  not  at  nor 
about  the  place  of  the  killing  at  the  time  it 
occurred.  The  evidence  discloses  that  he 
stated  upon  leaving  Fowlerton,  where  the 
bomldde  occurred,  that  he  was  going  to 
the  Berry  ranch.  In  McMollen  county,  to  meet 
Mr.  Holland,  sheriff  of  ttiat  county,  with 
reference  to  the  arrest  of  a  Mexican  named 
Garcia  under  a  <d>arge  of  murder.  The  state 
also  introduced  evidence  to  the  effect  that 
a  Mexican  girl,  supposed  to  have  been  inti- 
mate with  and  engaged  to  Hill,  received  a 
letter,  which  she  says  she  opened  and  read 
one  line,  which  requested  her  to  be  the 
writer's  sweetheart.  It  was  written  with  a 
lead  pendl.  She  did  not  know  who  wrote 
the  letter,  and  did  not  know  the  handwriting 
of  appellant  Subsequently,  and  before  the 
homicide,  appellant  was  at  her  house,  and 
she  handed  him  the  letter,  which  he  tore  up 
and  threw  away.  Tbe  deceased,  Hill,  was 
about  the  premises  at  that  time.  Hill  was 
Intimate  with  tbe  girl,  and  was  engaged  to  be 
married  to  her ;  In  fact,  the  inference  Is  that 
she  was  his  mistress.  The  state's  contention 
Is  that  appellant  wanted  to  secure  her  af- 
fections. The  state  introduced  statements 
of  Tores  made  after  tbe  homicide.  He  was 
hanged  about  a  year  before  this;  therefore 
conld  not  and  did  not  testier.  These  state- 
ments '^ere  made  subsequent  to  the  homi- 
cide. These  will  be  noticed  In  taUng  up  tbe 
bills  of  exception,  charges  of  the  court  and 
other  matters. 

Api)eUant's  contention  was  that  be  had 
nothing  to  do  with  nor  advised  the  killing. 
Among  other  things,  it  was  proved  at  the 
time  of  the  homicide  that  Hill  was  at  the 
house  where  tbe  girl  lived;  had  come  to 
see  her  to  get  some  washing.  The  girl  had 
been  advised  by  appellant  that  Hill  would  be 
there  that  night,  the  night  of  the  killing,  to 
get  his  washing,  which  appellant  had  carried 
to  her  house  at  the  request  of  Hill  prior  to 
the  killing.  Hill  came,  and  Toresi  the  prls- 
<dpal.  was  present    73>e  girl  asked  Hill  to 


make  Tores  leave  the  place  on  account  of 
some  misbehavior  on  his  part  She  did  not 
relish.  Hill  asked  falm  what  he  was  doing 
there  and  what  be  meant  then  turned  to 
walk  away,  remarking  to  Tores  he  would 
be  back  in  five  minutes,  or  words  to  that  ef- 
fect. Tores  then  remarked  to  him,  "If  yon 
are  going  to  kill  me,  I  will  kill  you  first" 
and  immediately  shot  HilL  Tores  left  and 
went  some  miles  away  to  a  camp  of  two 
other  Mexicans.  They  inquired  why  he  was 
riding  around  that  time  of  night  He  replied 
he  had  shot  a  Gringo;  that  tbe  Gringoes 
were  cbaalng  him.  He  did  not  seem  to  know 
whether  he  bad  killed  Hill  or  not,  or  the 
Gringo,  as  he  called  him.  Statements  from 
Tores  are  also  to  the  effect  that  appellant 
told  him  to  kill  the  first  Gringo  that  came 
to  his  house  on  that  night  and  that  HUl  was 
the  first  one  that  arrived.  The  state's  theory 
was  that,  because  appellant  had  notified  the 
girl  that  HUl  was  coming  to  her  house  on 
Saturday  night  Hill  was  the  man  he  had  In 
contemplation  when  he  (appellant)  told  Tores 
to  kill  the  first  Gringo  that  came.  This  Is 
a  sufl[lclent  statement  of  the  case  to  review 
the  questions  presented. 

[2-6]  There  are  exceptions  to  the  Charge 
given  and  requested  charges  refused.  The 
court  charged  the  Jury  as  follows: 

"You  are  instructed  that  the  acts  and  declara- 
tiona  of  said  Porfirio  Tores  in  evidence  (if  any), 
in  so  far  as  they  relate  to  the  defendant 
Alejandro  Sarli,  must  be  taken  and  considered 
as  the  acts  and  declarations  of  an  accomplice. 
Now,  you  cannot  convict  the  defendant  upon 
the  testimony  before  you  as  to  the  acts  and 
declarations  of  said  Porfirio  Tores  alone,  unless 
yon  first  believe  that  such  testimony  and  such 
declarations  are  true,  and  connect  the  defend- 
ant with  the  offense  charged,  and  then  yon  can- 
not convict  the  defendant  upon  said  testimony 
and  declarations,  unless  you  further  believe  that 
there  is  other  testimony  in  the  case,  corrobora- 
tive of  the  testimony  as  to  snch  acts  and  dec- 
larations of  Porfirio  TOres,  tendlnc  to  connect 
tiie  defendant  with  the  offense  charged;  and 
the  corroboration  is  not  sufficient  if  it  merely 
shows  tbe  commission  of  the  offense  charged." 

Appellant  objected  to  the  above  charge* 
first,  because  the  Jury  Is  permitted  and  re- 
quired to  receive  and  consider  the  testiioony 
as  to  the  declarations  and  acts  o|  Porfirio 
Tores  in  evidence  as  proof  of  the  gailt  of 
the  defendant  and  permits  the  Jury  to  find 
the  defendant  guilty  If  the  Jury  believe  the 
testimony  as  to  such  acts  and  declarations 
of  Porfirio  Tores  Is  corroborated  by  other 
testimony  tending  to  connect  defendant  with 
the  offense  charged,  and  for  the  reason  that 
said  portion  of  the  charge  permits  tbe  Jury 
to  consider  testimony  as  to  thq  acts  and 
declarations  and  confession  of  Porfirio  To- 
res, made  after  the  commission  of  the  offense 
charged  and  before  the  commission  of  the  of- 
fense, as  evidence  of  the  guilt  of  the  -  de' 
fendant  when  no  conspiracy  whatever  has 
been  proven  by  tbe  state  to  have  been  enter- 
ed into  between  defendant  and  Porfirio  Tores 
to  kill  Ike  Hill,  and  after  the  offense  bad 
been :  compUttedt   even   U   a  eonspiraqy   ia 
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proTed,  and  for  tHe  fnrtber  reason  that  said 
language  la  contradictory  to  the  funda- 
mental law  of  the  case,  to  wit,  that  the  acts 
and  declarations  of  the  principal,  or  his  con- 
fession, can  be  proved  and  considered  on 
the  trial  of  the  accompUce  for  the  sole  apd 
only  purpose  of  establishing  the  guilt  of  the 
principal,  and,  in  the  case  at  bar,  for  the 
sole  purpose  of  proving  that  the  principal. 
Tores,  ccnnmltted  the  offense  charged  against 
Tores,  that  is,  the  murder,  and  farther  ob- 
jects to  another  charge  because  It  falls  to 
present  to  the  Jury  any  theory  raised  by  the 
evidence  except  that  of  defendant's  guilt  or 
Innocence,  presented  affirmatively,  based  up- 
on the  indictment,  for  the  reason  it  is  shown 
by  the  uncontradicted  evidence  that  the  de- 
ceased was  the  first  to  approach  the  alleged 
slayer,  and  made  certain  threats  which,  con- 
sideling  the  evidence  drawn  from  state's  wl1> 
nesses  that  Porflrlo  Tores,  alleged  principal, 
was  oommouly  regarded  as  being  of  unsound 
mind,  might  easily  have  been  concluded  by 
the  Jury  to  have  been  an  independent  cause 
of  the  killing  and  considered  and  acted  upon 
as  a  iffOTOcation  by  Porflrlo  Tores  at  the 
time  It  is  alleged  he  killed  the  deceased, 
and  which  testimony  could  easily  preclude 
the  guilt  of  the  defendant  and  account  for 
the  killing  of  deceased,  and  for  the  reason 
said  main  charge  fails  to  properly  limit  the 
purpose  for  which  testimony  as  to  acts  and 
declarations  of  Porflrlo  Tores  was  introduced 
and  could  be  considered. 

[7]  Outside  of  the  charge  above  quoted, 
the  only  other  portion  of  the  charge  on  this 
phase  of  the  case  was  the  general  submission 
to  the  Jury  of  the  proposition  that,  if  Tores 
killed  Hill  and  appellant  advised  him,  etc., 
prior  to  the  killing,  appellant  could  be  con- 
victed. There  were  two  propositions  in  this 
case  the  state  was  compelled  to  meet  and 
prove:  First,  that  Tores  did  the  killing; 
and,  second,  that  appellant  advised  or  fur- 
nished him  the  means  prior  to  the  homicide 
for  that  purpose.  The  indictment  precludes 
the  conviction  of  appellant  as  a  principal, 
or  any  other  connection  with  the  offense,  ex- 
cept that  of  an  accomplice.  It  is  not  sought 
to  show  his  presence;  and  In  fact  the  state, 
in  order  to  prove  its  case,  had  necessarily 
to  show  that  appellant  did  not  participate  in 
the  killing,  and  It  had  farther  necessarily 
to  show  that  appellant  advised  Tores  to 
kill  deceased  before  the  kllUng.  It  is  the 
law  of  Texas,  both  statute  and  opinion,  that 
the  guilt  of  the  principal  must  be  shown, 
or  there  can  be  no  accomplice.  There  can  be 
no  accomplice  to  an  offense,  or  a  princli)al  in 
an  offense,  unless  the  principal  commits  the 
offense  about  which  he  was  advised  or  com- 
manded to  commit  The  acts  and  declara- 
tions of  the  principal  are  admissible  to 
prove  his  guilt  His  acts  and  declarations 
may  or  may  not  become  evidence  against  the 
accmnplice  on  the  trial  of  the  accomplice. 
The  acts  and  declarations  of  a  coconspirator, 
U  an  accompUce  can  be  so  classed  with  Oie 


principal,  or  tbe  alleged  principal,  made  by 
either  in  furtherance  of  the  common  design, 
may  be  Introdudble  evidence  on  the  main 
case,  but  In  order  to  admit  this  character  of 
testimony  it  must  tn  some  way  show  or  tend 
to  show  the  criminal  relation  between  the 
principal  and  the  accomplice.  All  of  this 
character  of  testimony  must  occur  before  the 
c<Hnpletlon  of  the  conspiracy  or  end  of  the 
conspiracy.  In  this  case,  if  appellant  was 
guilty  as  accompUce  to  the  principal.  Tores, 
It  was  by  reascm  of  facts,  circumstances,  or 
acts  connecting  the  accompUce  with  the 
principal  prior  to  the  killing.  7%ere  was 
nothing  in  contemplation,  so  far  as  this  rec- 
ord goes  to  show,  to  be  done  by  the  parties 
after  the  killing.  Tbej  were  not  shown  to 
have  acted  together  afterwards,  and  in  fact 
the  state's  testimony  excludes  that  idea. 
We  think,  therefore,  that  the  charge  of  the 
court  was  error.  The  charge  should  have 
been  as  cont^ided  by  appellant,  to  the  ef- 
fect that  these  acts  and  declarations  of  Tores 
should  have  been  lUnlted  to  proof  of  his 
guilt,  and  the  Jury  further  instructed  bow 
and  for  what  purpose  they  could  consider  his 
sets  and  declarations.  Acts  and  declaraticms 
of  one  coconspirator  made  in  furtherance  of 
the  common  design  and  prior  to  the  consum- 
mation of  It  might  be  used  against  either 
or  both  as  original  evidence,  but  the  Jury  in 
their  consideration  of  the  case  should  be 
carefully  guarded  as  to  the  effect  and  pur- 
pose of  these  statemmts.  This  charge  no- 
where undertakes  to  do  this,  but  the  court 
simply  gave  the  charge  above  specified,  that 
the  acts  and  declarations  of  Tores  coold  be 
considered  as  evidence  against  appellant  and 
that  Tores  could  be  the  accompUce.  AU  the 
acta  and  declarations  made  subsequent  to  the 
homicide  could  not  be  used  against  appel- 
lant for  any  purpose  Criminative  state- 
ments made  by  Tores  might  be  used  against 
him  because  he  made  the  statements  and 
declarations  but  those  made  after  the  con- 
summation of  the  agreement,  if  there  was 
one,  could  not  be  used  against  appellant; 
for  the  whole  end  and  scope  of  this  conspir- 
acy, or  the  advising  of  Tores  by  appellant,  it 
such  thing  occurred,  was  terminated  in  the 
kilUng  under  this  record.  AU  of  the  acts 
and  declarations,  and  there  were  several  In- 
troduced in  evidence,  made  by  Tores  after 
the  killing,  that  in  any  way  Involved  or  re- 
ferred to  defendant  i^ould  have  been  lim- 
ited to  the  Jury  for  their  consideration  alone 
as  to  Tores  In  proving  his  guUt  Such 
declarations  could  not  be  used  to  connect  ap- 
pellant with  the  offense.  Therefore  the! 
court,  in  charging  that  Tores  was  an  ac- 
complice, assumed  the  very  crucial  point  in 
the  case  against  defendant  ■  Tores  was  not  a 
vritness;  therefore  the  rule  of  corroborative 
evidence  applicable  to  accomplice  witness 
could  not  apply,  and  the  court  was  In  error 
in  so  charging.  If  the  state  has  a  case  on 
the  facts  at  all,  it  Is  very  weak.  The  court 
did  not  stop  there,  but  emphasized  the  erfor> 
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as  we  andentand,  .when  he  loatniated  the 
jnry  that  these  acts  and  declaratioiiB  of 
Tores,  whom  he  charged  was  an  accomplice 
to  the  defendant,  must  be  corroborated. 

[8]  So  far  as  the  defendant  Is  concerned, 
those  acts  and  declarations  were  purely  bear- 
say,  and  conld  not  be  corroborated  so  as  to 
affect  the  defendant  They  were  dedaxa- 
tlons  of  Tores  made  after  the  consummation 
of  the  act,  at  the  termination  of  the  design 
and  purpose  of  the  conspiracy,  If  it  be  a  con- 
spiracy, or  the  adrlslng  by  appellant  to  Tores 
to  kUl,  made  ont  of  the  presence  of  appel- 
lant and  because  Tores  was  not  a  witness. 
Tores,  by  making  these  statements,  could 
not  corroborate  himself,  even  if  he  had  been 
a  witness,  but  he  was  not  a  witness,  and 
whatever  of  the  acts  and  declarattons  of 
Tores  were  Introdaced  before  the  Jury  was 
necessarily  on  the  theory  that  he  killed  Hill 
at  the  insHsatlon  of  appellant  This  could 
not  be  used  as  testimony  where  the  state- 
ments were  made  after  the  consommation  of 
the  design,  and  the  jury  should  have  been 
so  told  plainly,  but  instead  the  court  In  this 
charge  instructed  the  Jury  that  the  acts  and 
dedarations  of  Tores  could  be  treated  as 
evidence  against  appellant,  and  not  only 
that,  but  these  acts  and  declarations  should 
be  corroborated  in  some  manner  tending  to 
connect  the  defendant  with  the  crime.  This 
was  hearsay  testimony,  conld  not  be  used 
to  connect  appellant  with  the  crime,  and 
conld  not  be  corroborated,  because  illegiti- 
mate testimony  and  inadmissible,  and  not 
only  so,  but  they  were  declarations  of  Tores 
made  after  he  had  killed  Hill,  in  the  absence 
of  defendant,  and  were  not  subject  to  cor- 
roboration. If  the  case  should  be  tried  again, 
it  should  be  upon  the  theory  that  such 
acts  and  declarations  of  Tores  admitted  in 
evidence  should  only  be  those  anterior  to 
the  killing  and  in  furtherance  of  the  com- 
mon design  if  used  to  affect  appellant  If 
they  cannot  be  connected  in  this  way,  all  the 
acts  and  declarations  of  Tores  would  be  in- 
admissible, except  to  prove  his  own  guilt 
They  conld  not  be  used  to  prove  the  guilt  of 
defendant  and  all  acts  subsequent  to  the 
killing  of  Hill  and  statements  of  Tores  In 
regard  to  that  matter  should  he  excluded 
from  the  Jnry,  except  where  they  tend  to 
show  the  gnllt  of  Tores  in  killing  Hill,  and 
the  court's  charge  should  properly  so  limit 
the  testimony. 

.  [I]  There  is  another  qnestion  raised,  a 
charge  asked  and  refused  to  this  effect: 
That  If  Tores  killed  Hill  because  he  beUeved 
HUl  was  going  after  a  weapon  and  would 
return  In  five  minutes  and  kill  him,  and  that 
if  lot  this  reaaon  Tores  kiUed  Hill,  the  Jury 
should  acqnlt  appellant  We  believe  the 
charge  embodying  this  idea  should  have  been 
given  the  Jury.  The  state's  theory  was  that 
appellant  did  advise  Tores  to  kill  Hill.  If 
while  he  was  at  the  house  the  girl  asked  Hill 
to  make  Tores  leave,  and  Hill  started  off 
after  a  gun  to  come  back,  and  Tores  believed 


he  was  going  to  kill  him,  and  fbr  that  rea- 
son he  killed  Hill,  appellant  could  not  be 
convicted,  provided  this  was  the  sole  reason 
for  which  the  killing  occurred.  This  was 
directly  antagonistic  to  the  theory  that  ap- 
pellant was  an  accomplice,  and  the  Jury 
would  have  to  believe  he  was  an  accomplice 
In  order  to  convict  If  be  killed  Hill  for  a 
different  reason  and  because  he  thought  Hill 
was  going  to  kill  him  or  do  him  some  In- 
Jury,  then  the  killing  of  Hill  would  not  be 
under  the  command  or  advice  or  by  means 
furnished  by  appellant  This  charge  should 
have  been  given,  or  this  idea  In  some  way 
presented   to   the  Jury. 

[10]  The  following  diarge  was  requested 
by  appelant,  whldi  we  think  shonld  have 
been  given: 

"Tou  are  instructed  not  to  take  into  consid- 
eration the  testimony  of  Valentin  Herrera  and 
Polite  Vaaquez  as  to  the  declarations  and  acts 
of  Porfirio  Tores,  made  at  the  Fleming-Holmes 
store  in  Fowlerton  on  the  day  after  the  alleged 
killing  of  Ike  Hill  and  the  Sunday  after  at  the 
camp  of  Polito  Vasquez,  for  any  other  purpose 
than  to  establish  the  guilt  of  Porfirio  Tores, 
and  cannot  be  conridered  as  proof  of  any  guilt 
of  the  defendant  Alejandro  Sarli,  as  charged  in 
the  indictment" 

This  charge  shonld  have  been  given,  but 
was  refused.  A  bill  of  exceptions  recites 
that  while  Vasqnee  was  testifying  he  said: 

"I  saw  Porfirio  Tores  on  the  night  of  the 
28th  of  October,  1918.  He  came  to  my  camp. 
He  arrived  there  at  the  hours  of  night  with  a 
gnn  in  bis  band.  Then  he  saluted  me,  and  I 
asked  him  what  he  was  doing  so  late  at  night 
and  then  be  told  me  he  came  running  away  be- 
cause the  Oringoes  were  after  him  because  he 
had  scared  or  lolled  a  white  boy  thwe  in  town ; 
he  did  not  know  whether  he  was  dead  or  alive; 
that  when  he  shot  at  him  he  fell  to  the  ground. 
Then  I  asked  him  what  had  been  the  question 
for  him  (Tores)  to  shoot  at  him,  and  he  (Tores) 
told  me  that  when  he  worked  for  a  man  he  did 
as  they  ordered  him ;  that  Alejandro  Sarli  had 
gone  to  Tilden  the  day  before,  and  he  (Alejandro 
Sarli)  had  left  orders  with  him  (Tores)  that  the 
flrat  Qringo  that  came  to  the  house  to  use  his 
gun  on  him ;  and  that  he  was  the  Gist  one  to 
arrive,  and  he  was  the  one  he  used  the  gun  on." 

Various  objections  are  urged  to  the  admis- 
sion of  this  testimony,  especially  that  part 
of  It  as  to  what  defendant  did  or  told  Tores 
to  do,  for  the  reason  it  is  hearsay  and  not 
binding  on  defendant  and  for  the  reason  It  Is 
not  shown  defendant  was  present  at  the  time 
or  had  any  connection  with  the  'conversation 
between  witness  and  Tores,  and  it  is  imma- 
terial and  irrelevant  This  testimony  was 
not  admissible  against  appellant  It  was 
hearsay  altogether  as  to  appellant.  He  was 
absent,  and  the  statement  of  Tores  shows 
he  was  absent;  not  only  so,  but  was  absent 
frxKD  the  scene  of  the  killing  and  bad  gone 
to  Tilden.  This  statement  of  Tores  wonld 
tend  to  show,  had  it  been  legitimate  testimo- 
ny, that  he  had  been  by  appellant  advised  or 
commanded  to  shoot  the  first  Gringo  that 
came  to  the  house,  and  that  this  boy  Hill 
was  the  first  one  to  arrive;  therefore  he 
killed  him.  This  was  after  the  killing,  which 
occurred  Saturday  night,  early  in  the  night 
and  this  was  on  (he  night  of  the  following 
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day.  Tbe  killing  occurred  on  the  25tli  day 
of  October,  and  this  conversation  occurred 
at  night  on  the  26th  day  of  October. 
,  [11]  That  portion  of  this  testimony  that 
was  Introdudble  against  Tores  shows  that 
he  was  a  principal,  and  should  have  been  lim- 
ited exclusively  to  that  purpose  and  for  that 
reason.  It  was  very  damaging  testimony, 
and  should  not  have  been  permitted  to  be 
weighed  by  the  Jury  for  the  purpose  of  con- 
necting the  defendant  with  the  transaction. 

[12]  Another  bill  recites  that  the  girl, 
whose  name  was  Panchita  Qnintanllla,  while 
testifying,  over  objection  of  appellant,  was 
permitted  to  state: 

"I  was  engaged  to  Ike  Hill  about  a  :rear  be- 
fore his  death,  and  we  were  to  get  married,  and 
I  also  knew  Alejandro  BarlL  We  were  friends. 
Alejandro  Sarli  sent  word  to  me,  but  I  don't 
know,  sending  asking  if  I  wanted  to  be  his 
sweetheart." 

The  letter  introduced  in  connection  with 
this  girl's  testlmcmy  is  set  out  In  bill  of  ex- 
ceptions No.  14.  She  received  this  letter 
through  tbe  post  office.  It  was  written  in 
pencil.  She  bad  never  seen  appellant's  writ- 
ing, and  did  not  know  his  handwriting,  and 
did  not  recall  when  she  received  the  letter. 
She  did  not  read  the  letter  very  well,  only 
part  that  he  said — 
"if  I  had  love  for  him,  and  I  Just  took  it  and 

Eut  it  up.  I  gave  it  to  Alejandro  one  day  at  my 
ouse,  while  be  was  on  the  gallery.  He  took  it 
and  tore  it  up.  I  saw  him.  I  just  read  two  or 
three  words;  I  did  not  notice  very  well.  He 
did  not  open  the  letter  when  I  gave  it  to  him. 
He  did  not  look  at  it.  I  don't  know  when  tbe 
letter  was  dated.  I  gave  him  the  letter,  and 
said  I  did  not  have  any  use  for  it.  He  never 
said  a  word.  At  the  time  I  gave  Sarli  the  letp 
ter  Ike  Hill,  the  deceased,  was  at  my  house." 

This  was  objected  to  on  various  grounds: 
It  was  not  shown  that  defendant  had  written 
the  letter;  that  she  did  not  know  the  hand- 
writing of  defendant,  and  was  not  qualified 
to  testify  that  the  letter  was  written  by  de- 
fendant; and  for  tbe  reason  that  witness 
did  not  notice  particularly  what  was  in  tbe 
letter.  These  obJectionB  were  overruled. 
This  letter  under  this  bill  of  exceptions 
should  not  have  been  admitted.  There  was 
no  sufficient  evidence  to  show  that  aK>ellant 
had  written  the  letter.  We  are  led  to  believe 
this  letter  was  introduced  on  the  theory  that 
appellant  wfts  trying  to  win  the  aftection  of 
the  girl,  and  that  HiU  was  already  in  love 
with  her,  and  their  relations  were  such  that 
she  discouraged  Sarli.  The  state  offered 
this,  it  is  supposed,  on  the  theory  that  this 
may  have  been  some  Inducement  to  have  EUU 
killed.  If  it  was  not  offered  for  this  purpose, 
it  would  be  difficult  to  Imagine  for  what  pur- 
pose It  was  offered,  but,  unless  the  letter  was 
proved  up  in  some  way  so  as  to  show  appel- 
lant wrote  or  authorized  the  writing  of  the 


letter.  It  would   not  be  Introdudble.    The 
predicate  was  not  sufficiently  laid. 

[IS]  There  are  some  q>eeches  of  tbe  proa^ 
cutlng  officers  set  out  that  ought  not  to  be 
indulged  and  will  be  carefully  avoided  upon 
another  trial.  Another  bill  in  this  connec- 
tion will  be  noticed.  Mr.  Humphries  testi- 
fied that  the  defendant,  on  the  day  of  tbe 
homicide,  told  him  (witness)  that  he  was  go- 
ing to  the  Berry  ranch,  where  he  had  an  ap- 
pointment with  Will  Holland,  sheriff  of  Mo- 
Mullen  county,  to  look  for  a  Mexican  who 
was  wanted  upon  charges  of  murder,  and 
further  that  a  day  or  so  after  the  bomldde 
that  witness  met  Sheriff  Will  Holland  and 
received  an  official  commimlcatlon  from  him, 
without  stating  what  it  was,  and  that  a  man 
was  dispatched  to  Fowlerton  and  a  wire  sent 
to  Tllden.  The  court  excluded  this  testimony 
on  objection  of  the  appellant,  but  private 
prosecutor,  Hon.  Frank  H.  Burmeister,  dur- 
ing the  course  of  his  closing  argument  for  the 
state,  made  the  following  observation: 

"The  state  contending  that  the  statement  tes- 
tified to  by  tbe  witness  Humphries,  as  made  by 
defendant,  that  he  had  an  appointment  with  the 
sheriff  of  McMuUen  county,  being  untrue  and  a 
ruse  to  call  the  attention  of  the  officer,  Humph- 
ries, to  tbe  fact  that  defendant  was  out  of  town, 
knowing  a  crime  was  to  be  committed,  I  can 
presume  that  when  Mr.  Humphries  met  Mr. 
Will  Holland,  sheriff  of  McMulIen  coun^,  who 
did  not  testify  in  this  case,  and  asked  him  and 
told  him  what  Sarli  (defendant)  bad -said,  that 
he  could  presume  that  Mr.  Holland  said:  'I 
have  not  seen  that  fellow;  I  don't  know  any- 
thing about  him.' " 

Objection  was  urged  to  this,  among  other 
things,  that  it  was  bringing  testimony  before 
the  Jury  in  an  indirect  way  that  was  exclud- 
ed by  the  court  This  was  error  on  the  part 
of  counsel,  and  should  not  have  been  permit- 
ted by  the  court  This  was  getting  in  through 
the  mouth  of  the  prosecuting  officer  what  bad 
been  excluded  by  the  court  or  what  was 
supposed  to  have  been  what  Mr.  Holland 
would  have  stated.  This  was  never  testified 
before  the  Jury,  and  it  was  made  as  a  pre- 
sumption on  the  part  of  the  attorney  that 
these  things  did  occur.  If  that  had  been  be- 
fore the  Jury  through  the  mouth  of  the  wit- 
ness Holland,  it  would  have  doubtless  been 
injurious,  but  Mr.  Holland  was  dead,  and  did 
not  testify  in  the  case,  and  the  attorney  la 
not  itermltted  or  authorized  to  make  the 
statement  that  Holland  would  supposedly 
have  testified  had  be  been  present 

The  remaining  bills  of  exception  with  ref^ 
erence  to  arguments  are  not  discussed,  and 
are  not  further  noticed  tban  by  cautioning 
prosecuttng  attorneys  to  keep  within  the 
record. 

Tbe  Judgment  Is  reversed,  and  tbe  cause  Is 
remanded. 
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IfEDFOBD  T.  STATU.     (Na  422a) 

(Court  of  Criminal  Appeals  of  Texaa.    Oct  26, 
1M6.) 

1.  CBonnAi.  Law   «=»10e2(4)— Bill  of  Ex- 

CKFTIONB— Tux  TOB  FlUHQ. 

A  bill  of  exceptiona,  filed  more  than  30  days 
after  accuaed'a  motion  for  new  trial  has  been 
overruled  and  he  has  appealed,  is  too  late. 

[Ed.  Note. — For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  it  2847,  2848,  2849,  2851; 
Dec.  Dig.  «B>1<S»2(4).] 

2.  Cbxhiral  Law  «=»1092(5),  1098(6)— Ap- 
peal—Rbcobo—Etisbncs  ON  Motion  tob 
New  Tbial. 

In  order  to  get  the  benefit  of  the  evidence 
heard  on  motion  for  new  trial,  the  statement  of 
focts  heard  thereon.  In  the  form  either  of  state- 
ment of  teets  or  contained  in  a  bill,  must  be 
filed  dnring  the  term  at  which  the  trial  oc- 
curred. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  284T,  287T ;  Deo.  Dig.  ♦=» 
1092(IQ,  1099(6).] 

Appeal  from  District  Coort,  Fannin  Coun- 
ty;  Ben  H.  Denton,  Judge. 

B,  E.  Med  ford  was  convicted  of  a  simple 
assault,  and  appeals.    Affirmed. 

Bee^  also,  174  &  W.  607. 

R.  B.  Medf  ord,  of  Bonbam,  in  pro.  per.  C.  O. 
McDonald,  Asst  Atty.  Oen.,  for  the  State. 

P&ENDEBGAST,  P.  J.  Appellant  was 
convicted  of  a  simple  assault,  and  fined  $25. 

[1, 2]  The  term  of  court  at  which  he  was 
convicted,  as  a  matter  of  law,  could  continue 
longer  than  8  weeks;  and,  as  a  matter  of 
fact,  did  continue  longer  than  8  weeks.  The 
court  overruled  his  motion  for  a  new  trial  on 
April  3, 1916,  at  which  time  he  gave  notice  of 
appeal  to  this  court,  which  was  duly  en- 
tered. He  has  a  bill  of  exceptions  filed  more 
than  30  days  after  this  and  some  weeks  after 
the  term  of  court  had  adjourned,  in  which  is 
contained  what  purports  to  be  the  evidence 
heard  before  the  Judge  contesting  the 
grounds  of  his  motion  fbr  a  new  trial  with- 
out any  order  allowing  any  time  otber  than 
tbe  statute  allows,  80  days.    His  bill,  there- 


fore, cannot  be  considered  by  this  court,  as 
contended  by  the  Assistant  Attorney  Oeneral, 
on  two  grounds:  (1)  That  It  was  filed  too 
late — ^more  than  30  days  after  his  motion  for 
a  new  trial  was  overruled,  and  be  appealed. 
(2)  In  order  to  get  the  benefit  of  the  evidence 
heard  on  a  motion  for  a  new  trial,  it  is  neces- 
sary that  tbe  stat^nent  of  tacts  heard  there- 
on, whether  in  the  form  of  a  statement  of 
facts  or  contained  In  a  bill,  must  be  filed  dnr- 
ing the  term  at  which  the  trial  occurred. 
See  authorities  collated  in  section  598,  p.  307, 
Branch's  An.  P.  C.  This  is  the  only  bill  in 
tbe  record.  There  is  no  otber  question  to 
discuss. 
The  Judgment  is  affirmed. 


McAFEB  V.  STATE.    (No.  4260.) 

(CQort  of  Criminal  Appeals  of  Texas.    Nov.  1, 
1916.) 

Obiminal  Law  «=3l095,  1102— Bills  of  Ex- 
ceptions—Tiiie  FOB  FiLINQ. 
Where  purported  bills  of  exceptions  and 
statement  of  facts  were  filed  nearly  90  days  after 
adjournment  of  court  a  motion  to  strike  them 
out,  because  filed  too  late,  must  be  granted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2847;  Dec.  Dig.  <8=s>1095, 
1102.] 

Appeal  from  Orayson  County  Gonrt;  Day- 
ton B.  Steed,  Judge. 

Tom  McAfee  was  convicted  of  vagrancy, 
and  be  appeals.    Afilrmed. 

C.  C.  McDonald,  Asst  Atty.  Oen.,  for  tbe 
Stat& 

PRENDEROAST,  P.  J.  This  is  an  appeal 
from  a  conviction  for  vagrancy,  with  a  $1  fine. 
Tbe  purported  bills  of  exceptions  and  state- 
ment of  facts  were  filed  nearly  90  days  aft- 
er the  adjournment  of  court  The  Assistant 
Attorney  General's  motion  to  strike  them  out, 
because  filed  too  late,  must  be  granted.  With- 
out these,  no  question  Is  raised  which  can 
be  considered. 

The  Judgment  Is  afiSrmed. 
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VHiLAREAL  T.  STATE.     (No.  4228.) 
f916.) 


(Court  of  Criminal  Appeals  of  Texas.    Oct  26, 


1.  JuBT  «=>U0(14)— FBEBEarTATioKi  or  Objko- 

TI0N8. 

Accnsed,  not  having  exhansted  peremptory 
cballenireB,  learning  on  voir  dire  examination 
that  the  juror  was  employed  by  one  who  had 
contributed  funds  to  prosecute  accused,  and,  fail- 
ing to  challenge,  cannot  complain  after  verdict. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  f  620;  Dec.  Dig.  «=»110(14).] 

2.  Labcent  «s>61(1)— Etidznok— Aduibsibii.- 

In  prosecution  for  theft  of  buggy,  hauled 
some  distance  by  the  culprits  to  a  pasture  from 
which  a  horse  was  stolen  and  hitched  to  it,  wit- 
ness could  testify  that  he  afterwards  saw  the 
stolen  horse  in  possession  of  accused  and  one  in- 
dicted jointly  with  him. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  §{  144,  140;   Dec.  Dig.  «=>61(1).] 

3.  Cbiminai.  LiAW  «s»76  —  "Accesbobues"  — 
Failube  to  Repobt  Trbft. 

Mere  failure  to  report  seeing  persons  in  pos- 
session of  stolen  property  to  an  officer  will  not 
alone  mah:e  one  an  accessory,  if  he  ha*  no  other 
connection   with  the  theft. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  98;  Dec  Dig.  «=»T6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accessory.] 

4.  Cbiminal   Law   «s»1120(8)— Bxview— Bz- 
0I.U8ION  or  EVIDKNOB— Showino  Anbwbb. 

In  prosecution  for  theft  of  a  bug^y,  the  court 

cannot  say  that  exclusion  of  testimony  as  to 

value  of  that  type  of  buggy  after  60  days'  use 

was  erroneous,  where  the  bill  fails  to  show  what 

.  the  answer  would  have  been. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§2081,2932;  Dec.  Dig.  «8=>1120(3).] 
6.  Cbimikai.  Law  «=»722(8)  —  Conduct  of 

TBIAIr-ABOXmSNT  OF  COUNSEI.. 

Where  one  accused  of  larceny  of  a  buggy  ad- 
mitted his  prior  conviction  of  murder,  the  dis- 
trict attomev  could  refer  to  him  as  a  murderer 
in  discussing  his  testimony  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  (Jent  Dig.  i  1764;  Dec.  Dig.  «=»722(8).] 

6.  JUBY  «=»110(9)— Summoning  Juby— Wait- 
KB  or  Objxctionb. 

Accused,  being  fuUy  cognizant  of  the  fact 
that  the  sherift  had  employed  special  counsel 
to  aid  in  the  prosecution,  could  not  wait  until 
after  verdict  to  object  that  the  sheriff  should 
not  have  been  permitted  to  summon  the  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §i  612,  613;   Dec.  Dig.  <8=9ll0(9).] 

7.  CRnnNAL  Law  «=>1002(6),  1099(5)— Appeal 
-Time  fob  Filing  Biix  of  ExcEPTiONa 

Order  overruling  motion  for  new  trial  on  the 
ground  at  newly  discovered  evidence  cannot  be 
reviewed  when  presented  by  bills  and  state- 
ments of  facts  filed  after  term  time. 

['Bi.  Note.— For  other  cases,  see  Criminal 
Ijavr,  Cent  Dig.  §§  2847,  2878;  Dec  Dig.  «=» 
1092(6),  1099(6).] 

&  Criminal  Law  «=»814(17)  —  Instbuctions 

— Cibcumstantial  Evidence. 
Where  a  witness  testifies  that  accused  ad- 
mitted to  him  his  guilt  of  larceny,  refusal  of 
charge  on  circumstantial  evidence  is  not  erro- 
neous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1888,  1979;  Dec  Dig.  «=» 
814a7).] 


Appeal  from  District  CV>nrt,  Kleberg  Cioun- 
ty;  W.  B.  Hopkins,  Judge. 

Oorgonio  Vlllareal  was  conricted  of  theft, 
and  he  appeals.    Afflnned. 

See,  also,  182  S.  W.  822. 

Pope  &  Sutberland,  of  Corpns  Ghristl,  for 
appellant  O.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  3.  Appellant  was  conricted  of 
theft  of  a  buggy,  and  his  punishment  assess- 
ed at  2  years'  confinement  in  the  state  peni- 
tentiary. Tbere  was  no  error  In  refusing  to 
quash  the  indictment  as  decided  by  tliis 
court  in  the  companion  case  of  Ygnado  Mar- 
tinez, 188  S.  W.  1000,  decided  at  our  last  sit- 
ting ;  appellant  in  that  case  being  jointly  In- 
dicted with  this  defendant 

[1]  J.  B.  Wyatt  answered  on  his  voir  dire 
examination  that  be  was  employed  by  a  lum- 
ber company  In  which  R  J.  EHeberg  owned 
an  interest  The  record  discloses  that  Mr. 
Kleberg  bad  contributed  to  the  employment 
of  private  prosecution  in  this  casa  The  Ju- 
ror also  testifled  tbat  he  would  not  be  influ- 
enced by  that  fact  With  a  knowledge  of 
such  fticts  appellant  accepted  the  juror,  and 
it  la  too  late  to  -complain  after  verdict  At 
the  time  the  juror  so  answered  .appellant  had 
not  exhausted  his  peremptory  challenges,  as 
disclosed  by  the  record,  and  be  assigns  no 
reason  for  not  challenging  tbe  juror  peremp- 
torily at  tbe  time  he  was  made  aware  of  the 
facts. 

[2]  By  tbe  record  it  la  dladosed  that  when 
Peoples'  buggy  was  stolen  it  was  dragged  by 
hand  by  two  persons  some  distance;  that  it 
was  tben  stopped,  and  a  borse  hitched  to  it 
Without  objection  Mr.  Schnltx  was  permitted 
to  testify  tbat  Mr.  Lehman,  who  lived  near 
where  a  horse  was  bitched  to  tbe  buggy,  bad 
a  horse  stolen  that  same  night  Wben  Nico- 
las Guerrero  was  testifying  for  the  state  be 
was  permitted  to  testify  tbat  be  saw  tbis 
horse  in  the  pasture  of  appellant's  father 
subsequent  to  this  time,  and  that  appellant 
and  Ygnado  Martinez  were  tben  in  posses- 
sion of  the  Lehman  borse,  and  took  it  out  of 
tbe  pasture  and  turned  It  over  to  Rafaela 
Martinez.  This  testimony  of  Guerrero  was 
objected  to  on  several  grounds,  but  onder 
tbe  facts  of  tills  case  it  was  dearly  adnoissi- 
ble. 

[3]  Appellant  contends  tbat  if  be  had  been 
permitted  to  prove  by  Pablo  Rowland,  who 
testified  tbat  he  saw  appellant  and  Martinez 
deliver  the  buggy  to  Guerrero,  that  he  did 
not  report  such  ftict  to  the  officers,  tbat  this 
would  have  made  him  an  accessory  to  the 
theft  Mere  falUng  to  report  to  an  officer, 
when  one  has  no  other  connection,  will  not 
constitute  one  an  accessory.  Pinchard  t. 
State,  62  Tex.  Cr.  R.  602,  188  S.  W.  601,  and 
cases  there  dted. 

[4]  In  Ull  No.  4  it  is  shown  that  appellant 
offered  to  prove  by  Albricbt  "the  value  of  a 
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Mollne  buggy,  that  Iiad  been  used  60  daya." 
In  tbe  first  place  the  bUl  does  not  diadoae 
wtaat  tbe  answer  of  tbe  wltneaa  would  have 
been,  nor  wtaat  he  would  bave  testified  tbe 
ralue  o£.  tbe  buggy  was,  consequently  It  la 
Impossible  for  as  to  tell  whether  or  not  tbe 
answer  wonld  have  been  beneficial  to  appel- 
lant. Had  the  bill  recited  he  would  have  tes- 
tified tbat  the  valne  was  less  than  gSO,  a  se- 
rious question  would  be  presented,  for  in  that 
eTent  such  testimony  would  have  had  a  tend- 
ency to  reduce  this  offense  to  a  misdemeanor. 
But  as  tbe  bill  contains  no  such  aUegatloa, 
we  can  indulge  no  presuntptlon  in  faror  of 
the  bill.  Again  It  may  be  said  In  support  of 
tbe  ruling  of  the  trial  court  that  the  question 
did  not  take  Into  ccHislderatlon  tbe  fiicta 
proven  In  this  case.  While  the  alleged  own- 
er did  testify  that  he  had  owned  the  buggy 
flO  days,  yet  be  further  testified  that  the  bug- 
gy had  been  used  but  little,  and  bad  not  been 
driven  exceeding  76  miles.  Under  such  dr- 
cnmstances  we  cannot  say  tbe  court  erred  in 
not  permitting  a  question  that  embraced  60 
days'  use,  when  there  was  no  basis  in  the 
testimony  for  such  questfon. 

[i]  In  the  next  bill  complaint  Is  made  tbat 
the  district  attorney  in  his  argument  bad  re- 
ferred to  appellant  as  a  murderer,  and  that 
be  then  bad  three  or  four  cases  pending 
against  bin.  Afkp^lant  testified  in  his  own 
behalf,  and  on  cross-examination  admitted 
tbat  he  had  been  convicted  of  murder,  and 
tbat  he  was  under  indictment  charged  with 
other  felonies.  Such  testimony  being  in  tbe 
record,  it  was  legitimate  for  the  district  at- 
torney to  refer  to  it  in  discussing  the  testi- 
mony given  by  him  on  this  trial. 

[0]  Appellant  insists  that  as  the  sheriff 
bad  employed  private  prosecution  in  this 
case,  at  tbe  instance  of  E.  J.  Kleberg,  he 
ought  not  to  have  been  permitted  to  summon 
the  Jury  in  the  case.  He  alleges  no  Improper 
persons  were  summoned,  and  in  approving 
the  bill  the  court  aays: 

"No  objection  was  urged  to  the  sheriff  sum- 
moning ue  jury,   although   these   facts  were 
known  to  defendant  and  his  counsel  prior  to  the 
jury  bong  summoned." 
* 

Appellant  could  not  wait  until  after  ver- 
dict and  then  raise  such  question  when  be 
was  fully  cognizant  of  all  the  facts  prior  to 
the  trial. 

[7]  In  bills  Mos.  8,  d,  10,  and  11  appellant 
presents  various  phases  of  his  objection  to 
the  action  of  the  court  in  overruling  the 
ground  in  his  motion  alleging  newly  discov- 
ered evidence.  In  the  bills  none  of  tbe  testi- 
mony heard  is  incorporated;  they  were  filed 
long  after  the  adjournment  of  court  for  tbe 
term.  In  the  statement  of  tacts  is  caiftbi 
what  testimony  is  Claimed  to  have  been  heard 
when  the  motion  for  a  new  trial  was  acted 
on  by  the  court.  This  statement  of  facts  was 
filed  some  60  days  after  the  adjournment  of 
court  for  the  term.    This  question  was  so 


thoroughly  discasfled  In  Black  r.  State,  41 
Tex.  Gr.  B.  186,  68  S.  W.  116,  we  are  sup- 
prised  that  attorneys  still  undertake  to  pre- 
sent these  matters  in  statement  of  facts  and 
bHIs  presented  after  the  adjournment  of 
court  In  Knight  v.  State,  64  Tex.  Cr.  R. 
666,  144  S.  W.  967,  we  collated  the  decisions 
following  the  rule  announced  in  the  Black 
Case,  supra,  and  under  the  rule  of  law  an- 
nounced in  those  cases,  the  ground  in  tbe 
mott<m  for  a  new  trial  alleging  newly  discov- 
ered testimony  is  not  presmted  in  a  way  we 
can  review  the  action  of  tbe  court  in  tbat  re- 
spect. 

[I]  In  another  bill  it  is  oontonled  the  evi- 
dence Is  insufficient  To  this  we  cannot 
agree,  for  If  tbe  witnesses  for  the  state  are 
believed.  It  shows  the  guilt  of  appellant  be- 
yond question,  and  as  Gil  Guerrero  testified 
tbat  appellant  admitted  to  him  he  had  stolen 
the  buggy  from  Mr.  Peoples,  there  was  no  er- 
ror in  refusing  to  charge  on  drcumstantial 
evidence.  Wampler  v.  State,  28  Tex.  App. 
862, 13  S.  W.  144,  and  cases  dted  In  Branch's 
Grim.  Law,  f  203. 

The  judf^ent  is  affirmed. 


LIHBBRMAN  v.  STATE.    (Na  4231.) 
(Goort  of  Criminal  Appeals  of  Texas.    Oct  25, 

Indictment  and  Infobila.tion  $=3lS2(7}  — 
ElLXcnON  or  Counts  — iNTOXiOAxiNa  Liq- 
troBS. 
In  trial  for  unlawfully  BeiliDg  intoxicating 
liquors  in  quantities  less  than  one  gallon  in 
nonprohibitioB  territory  without  first  having 
paid  a  license  as  a  retail  liquor  dealer  to  so 
sell,  where  the  complaint  and  information  were 
in  two  different  counts,  each  alleging  tbe  com- 
mission of  the  offense  on  tbe  same  day,  and  in 
the  first  the  unlawful  selling  was  alleged  to  one 
party,  and  in  the  second  count  to  another  par- 
ty, such  pleading  was  permissible,  and  tbe  state 
was  not  bound  to  elect  on  which  count  convic- 
tion was  sought 

[Hid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  447:  Dec.  Dig. 
«=9l82(7).] 

Appeal  from  McLennan  County  Court; 
Geo.  N.  Denton,  Judge. 

Louie  Lieberman  was  convicted  of  unlaw- 
fully selling  Intoxicating  liquors,  and  appeals. 
Affirmed. 

O.  C.  McDonald,  Asst  Atty.  Gen.,  for  tbe 
Stats. 

PRENDBBGAST,  P.  3.  Appellant  was 
convicted  of  unlawtiiUy  selling  Intoxicating 
liquors  in  quantities  less  than  («e  gallon  in 
n<mprobibition  territory  without  first  hav- 
ing obtained  a  license  as  a  retail  liquor  deal- 
er to  so  selL  Tbe  complaint  and  information 
were  in  two  distinct  counts,  each  alleging 
the  oommlsston  of  the  offense  on  the  same 
day.  In  the  first  the  unlawful  selling  is 
alleged  to  one  party,  and  in  the  second  count 
to  another  party.    The  allegations  in  each 
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count  foUow  the  Btatnte,  and  eadi  is  clearly 
Bttfladent  Wlnterman  v.  State,  179  S.  W. 
704 ;  Trezerant  t.  State,  66  Tex.  Or.  B.  17!i| 
145  S.  W.  IIOL 

This  being  a  misdemeanor  case,  and  each 
count  alleging  tbe  same  character  of  offense, 
such  pleading  was  clearly  permissible,  and 
the  state  was  not  bound  to  elect  on  which 
count  conviction  was  sought. 

There  la  no  statement  of  facts  nor  any 
bills  of  exceptions  In  the  record.  There  Is 
nothing  further  that  can  be  considered  In  the 
abseice  of  a  statement  of  facts  and  bills  of 
exceptions. 

The  Judgment  is  therefore  affirmed. 


COGBUEN  T.  STATB.    (No.  4216.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 
1918.) 

Cbiminal  Law  «s3763,  764(1)— lN8TBt;onoN 

—Evidence— Weight. 
In  prosecution  for  selling  intoxicating  liq- 
uor in  prohibition  territory,  inatmction  predi- 
cating guilt  upon  whether  accused  showed  a 
bottle  of  whisKy  to  state's  witness  before  or 
after  be  paid  such  witness'  money  to  a  person 
selling  such  whisky,  held  erroneous  as  being  up- 
on the  weight  to  be  given  tbe  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1731,  1737,  1742,  1743, 
1746 ;    Dec.  Dig.  <S=»7e3,  764(1).J 

Appeal  from  Kaufman  County  Court; 
James  A.  Cooley,  Judge. 

Joe  Cogburn  was  convicted  of  selling  in- 
toxicating liquor  in  prohibition  territory,  and 
appeals.    Reversed  and  remanded. 

H.  W.  Jones,  of  Mabank,  and  S.  J.  Osborne, 
of  Kaufman,  for  appellant  C:  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
selling  Intoxicating  liquor  in  prohibition  ter- 
ritory. 

The  only  exception  in  the  record  is  to  one 
paragraph  of  the  court's  charge.    It  reads: 

"In  this  connection  you  are  instructed  that 
if  the  defendant  showed  the  bottle  of  whisky  to 
John  Tally  before  he  paid  the  money  over  to 
Zack  Woods,  then  you  are  authorized  to  find 
that  he  was  acting  with  tbe  said  Zack  Woods 
in  the  sale  of  the  whisky  to  John  Tally,  and 
would  be  a  principal  in  the  sale  of  the  whisky, 
and  if  you  so  find  and  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  you  will  find 
the  defendant  guilty  as  charged,"  etc. 

Appellant  objected  to  the  charge  as  being 
upon  the  weight  to  be  given  the  testimony, 
and  because  it  sets  out  facts  constituting 
proof  of  sale  which  are  erroneous  In  law. 
We  do  not  think  the  charge  correctly  presents 
the  law  as  applicable  to  tbe  evidence  in  this 
case.  State's  witness  admits  that  appellant 
told  him  he  had  no  whisky  for  sale,  but 
thought  he  could  get  some  for  him ;  that  ap- 
pellant then  went  up  the  railroad  and  around 
a  box  car,  and  when  appellant  came  back  he 
set  down  a  bottle  and  motioned  him  to  go 
get  it    Appellant  testlfled,  in  substance,  to 


the  same  facts,  but  says  he  acted  for  the  ac- 
commodation of  Tally;  that  Zadc  Woods 
was  selling  whisky  there  that  day,  and  be 
had  bought  some  from  him  for  blms^;  that 
when  Tally  approached  him  be  went,  around 
the  car  to  Zack  Woods,  got  a  bottle  of  whis- 
ky from  him,  and  carried  It  back,  and  set  it 
down,  and  motioned  Tally;  that  he  had  no 
interest  in  the  whisky,  and  gave  all  tbe  mon- 
ey to  Woods  that  he  received  from  Tally. 
The  issue  of  agency  should  have  been  proper- 
ly submitted,  and  his  guilt  or  innocence  not 
be  made  to  depend  on  whether  he  delivered 
tbe  money  to  Woqds  before  or  just  after  be 
motioned  to  Tally  to  go  and  get  the  whisky. 
The  Judgment  is  reversed,  and  the  cause 
remanded. 


REDWINB  V.  STATa    (No.  42ia) 

(Oonrt  of  Criminal  Appeals  of  Texas.    Oct  2B, 
1916.) 

CanoNAi,  Law  «=»1088(10)  —  Appeai.  —  Rxo- 

OBD. 

The  stenographer's  report  of  trial,  not  agreed 
to  by  any  attorney  in  the  case,  and  not  approved 
by  the  trial  judge,  cannot  be  considered  by  the 
Court  of  Criminal  Appeals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2794,  2795;  Dec.  Dig.  «=> 
1088(10).] 

Appeal  from  District  Court,  Mills  County; 
F.  M.  Spann,  Judge. 

S.  W.  Redwine  was  convicted  of  rape,  and 
he  appeals.    Affirmed. 

See,  also,  184  S.  W.  196. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  tbe 
State. 

PBENDEROAST,  P.  J.  Appellant  was  con- 
victed of  rape,  and  his  punishment  assessed 
at  life  imprisonment  This  is  the  second  ap- 
peal in  this  case.  The  first  Is  reported  in 
184  S.  W.  196. 

l^ere  is  no  statement  of  facts  In  the  rec- 
ord. Appellant  has  some  bills  of  exception, 
but  none  of  them  can  be  considered  in  tbe 
al>sence  of  a  statement  of  facts.  There  Is  on 
file  here,  and  which  was  also  filed  in  tbe 
lower  court,  the  stenographer's  report  of  the 
proceedings  of  the  triaL  It  is  in  no  way 
agreed  to  as  correct  by  the  attorneys,  or 
either  of  them,  and  It  is  In  no  way  approved 
by  tbe  trial  judge.  It  cannot  be  considered 
by  this  court 

Tbe  Judgment  is  therefore  tiffirmed. 


BUSH  V.  STATE.    (No.  4168.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  26, 
1916.) 

1.  OanaNAi.  Law  «=»476— Opinion  Bvidkncb 

—Cause  and  BIffbot— Wounds. 
The  testimony  of  a  surgeon  is  admissible  to 
prove  the  nature  of  a  wound  and  the  probable 
cause  and  effect. 

[EkI.    Note. — For  other   cases,    see   Ciiminal 
Law,  Cent  Dig.  {  1062;   Dee.  L>ig.  «3>476.] 
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2.  WrmBsnts.      «s>845(4  —  Impbachiho  — 

Proof  of  Indictme«t. 

In  a  marder  trial,  proof  by  the  state  that 

a  witDeaa   for  aecaaed  had  been  indicted  was 

admissible   as  to  his  credit,   althoush  sentence 

upon  his  subsequent  conviction  was  suspended. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1127, 1128;  Dec.  IMg.  <8=9345(4).j 
3-  Homicide    <s=3  163(2)— Evidkncb—Chaeac- 

TEB   OF   DKCEABED. 

In  murder  trial,  exclusion  of  proof  by  ac- 
cused that  deceased  had  a  bad  reputation  as  a 
bootlegger  of  whiskVj  and  that  ne  had  been 
convicted  of  illegal  iiquor  selling,  was  proper, 
since  deceased's  credit  a*  a  truthful  man  was 
not  in  issue^  no  res  gestie  or  other  statement  of 
his  being  mtroducea  In  evidence  against  ac- 
cnsed. 

(Ed.  Note. — ^Por  other  cases,  see  Homicide, 
Cent  Dig.  |§  312-517;    Dec.  Dig.  <8=s>ie3(2).] 

4.  Cbikinal  Law  «=s823(6)— Iwbtbuotion— 
Self-Defehsi. 
In  a  murder  trial,  where  accused  testified 
deceased  threatened  to  take  his  life  about  a 
girl,  and  that  he  armed  himself  at  the  time 
of  the  homidde  for  that  reason,  and  admitted 
that  at  night  he  8toi>ped  an  automobile  in  which 
deceased  and  the  girl  were  riding,  the  state's 
evidence  being  that  he  did  so  by  waving  a  pis- 
tol with  a  threat  to  kill  if  the  car  was  not 
stuped,  and  that  he  then  assaulted  one  of  the 
occupants,  an  instruction  that  if  accused  made 
an  attempt  to  stop  the  car  for  on  unlawful 
purpose,  bj  dmring  his  pistol  and  intimidating 
the  driver,  and  then  brought  on  the  difficulty 
resulting  in  the  homicide,  with  the  intention  to 
kiQ  deceased  if  he  resented  the  act,  he  would 
not  be  justified  in  killing  deceased,  although  it 
became  necessary  for  him  to  kill  deceased  to 
prevent  deceased  from  killing  him,  etc.,  was 
proper,  where  in  another  paragraph  of  the 
charge  the  jury  were  instructed  that  defendant 
did  not  waive  hia  right  of  self-defense  bv  arm- 
ing himself  and  seeking  an  interview  with  de- 
ceased for  the  purpose  of  inquiring  of  deceased 
as  to  threats  made  by  him  against  accused,  and 
were  also  instructed  when,  under  the  claimed 
facts,  if  found  true,  accused  would  be  guilty  of 
murder  and  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SI  1902-1994,  8158;  Dec.  Dig.  <S=9 
828(6);    Homicide,  Cent  Dig.  §§  718,  719.] 

6.  CxsmvAL  Law  «=>829(1)  —  Tkui.  —  In- 

KtBUCnON— Requkstb. 

A  requested  charge  copied  In  the  main 
charge  given  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  §  2011 ;    Dec.  Dig.  <S=»829(1).] 

Appeal  from  District  Court,  Nacogdoches 
Ckranty;  U  D.  Ouiim,  Judge. 

Henry  Bush  was  convicted  of  murder,  and 
appeals.    Affirmed. 

King  &  Seale,  of  Nacogdoches,  for  appel- 
lant C.  C.  McDonald,  Asst  At^.  Oen.,  for 
tbe  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  assessed  at  15 
years'  confinement  In  the  state  penitentiary. 

From  the  evidence  It  is  apparent  that 
trouble,  prior  to  the  fatal  encounter,  existed 
between  deceased,  Bnd  Lewis,  and  appellant 
on  account  of  attentions  each  was  paying  to 
a  colored  girl,  WUUe  May  Bonnepart  The 
state  introduced  threats  appellant  had  made, 
and  appellant  Introduced  evidence  of  threats 
deceased  had. made,  thus  both  sides  Introduc- 


ing evidence  of  previous  HI  will.  Both  sides 
agree  that  the  evening  of  the  homicide  de- 
ceased carried  Willie  May  Bonnepart,  Lollie 
Tolbert,  and  Jessie  Brantley  to  Caro,  Clif- 
ford .Sleet  driving  the  automobile.  The 
state's  case  is,  when  appellant  learned  of 
these  facts  he  stationed  himself  on  a  bridge 
he  knew  they  would  pass  in  returning  to 
the  home  of  Willie  May  Bonnepart,  and 
when  the  party  was  driving  across  the  bridge 
appellant  drew  his  pistol,  flagged  the  car, 
and  said,  "If  you  don't  stop  that  car  I  will 
kill  you."  As  the  car  came  to  a  stop  the 
driver.  Sleet,  undertook  to  gpt  out,  when 
appellant  struck  him  with  the  pistol;  that 
he  struck  Sleet  the  second  time,  felling  him 
to  his  knees,  when  Sleet  crawled  away.  Sleet 
says  that  Just  about  this  time  he  heard  de- 
ceased say,  "Walt  a  minute,  Henry,  and  let 
me  explain,"  when  a  shot  was  fired.  There  is 
no  question  that  a  number  of  shots  were  fired, 
and  deceased  was  found  some  distance  from 
the  automobile,  shot  twice — once  from  in 
front,  and  once  from  behind;  his  head  also 
had  two  blows  upon  it,  one  tn  the  forehead, 
and  the  other  in  the  back  of  the  head. 

Appellant  contends  that  be  went  to  take 
yVilUe  May  Bonnepart  to  church  that  night, 
when  he  was  informed  she  had  gone  to  Caro 
with  deceased;  that  the  reason  he  had  the 
pistol  in  his  pocket  was  on  account  of  the 
threats  be  had  been  informed  deceased  had 
made;  tliat  he  was  on  his  way  home,  be 
living  near  the  bridge,  when  he  saw  the  auto- 
mobile returning;  that  he  waved  to  the  car 
to  stop,  Intending  to  ask  the  Bonnepart  girl 
to  get  out  and  go  to  church  with  him;  that 
when  the  car  stopped,  deceased  and  Sleet 
both  got  out,  and  deceased  drew  a  pistol; 
that  Sleet  was  between  hlm_  and  Lewis,  de- 
ceased, .  and  after  deceased  had  drawn  his 
pistol,  he  drew  his  pistol  and  struck  Sleet 
to  knock  him  from  between  him  and  Lewis; 
that  he  and  Lewis  then  grappled  and  scuf' 
fled  around  for  some  distance,  deceased  in 
the  meantime  firing  two  shots;  that  after 
deceased  had  shot  twice,  be  shot  deceased 
and  continued  to  shoot  until  deceased  fell. 
He  contends  that  deceased  also  continued  to 
shoot 

As  to  whether  deceased  was  armed  that 
night  was  a  very  closely  contested  issue,  and 
a  Jury  would  be  authorized  to  find  either 
way  on  that  issue. 

[1]  Dr.  T.  J.  Blackwell  was  the  physician 
who  examined  deceased,  and  he  testified  that 
he  examined  the  wound  In  the  forehead, 
describing  it,  and  that  in  his  opinion  It  was 
caused  by  a  blow  from  some  blunt  instru- 
ment, and  that  the  nature  of  the  Mow  was 
such  that  it  would  have  felled  deceased  and 
rendered  him  unconscious.  This  testimony 
was  objected  to  by  appellant  on  the  ground 
that  It  was  an  opinion  of  the  witness.  The 
court  committed  no  error  in  overruling  the 
objection  made.     In  the'' case  of  Walte  v. 
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State,  18  Tei.  App.  180,  Jndge  White  ap- 
proved the  rule,  as  s&ted  In  Wharton's 
Orlm.  Evidence.  The  testimony  of  "a  sur- 
geon Is  admissible  to  prove  the  nature  of  a 
wound  and  Its  probable  cause  and  eftect,"  and 
this  Is  the  rule  always  adhered  to  in  this 
court  where  the  physician  Is  shown  to  be  a 
competent  one,  as  In  this  case. 

[2]  On  croBs-ezamlhatlon  of  John  Balllng- 
er,  a  witness  for  appellant,  the  state  was 
permitted  to  elicit  from  the  witness  that 
be  had  been  Indicted  and  convicted  of  theft. 
The  defkindant  then  developed  that  the  sen- 
tence In  that  case  had  been  suspended,  and 
asked  that  the  testimony  of  his  Indictment 
and  conviction  be  excluded.  Tbe  court  ex- 
cluded all  testimony  as  to  his  ccmvlction, 
and  Instructed  the  Jury  not  to  consider  It, 
but  permitted  evidence  that  he  had  been  In- 
dicted for  theft  to  remain  before  the  Jury. 
In  so  doing  the  court  committed  no  error, 
as  it  was  admissible  on  the  credit  to  be  given 
the  testimony  of  the  witness. 

The  testimony  coinplalned  of  in  tlie  third 
bill  of  exceptions  was  admitted  for  the  pur- 
pose of  the  impeachment  of  the  state's  wit- 
nesses, Lollie  Tolbert  and  Jessie  Brantley, 
and  the  court  so  held.  It  was  not  admissible 
as  original  testimony,  as  it  consisted  of  state- 
ments made  by  these  women  after  the  dif- 
ficulty was  over, 

[3]  The  court  permitted  appellant  to  prove 
that  deceased  had  a  bad  reputation  as  a 
peaceable,  law-abiding  citizen,  and  as  being 
a  dangerous  man.  There  waa  no  error  in 
refusing  to  permit  appellant  also  to  prove 
that  he  had  a  bad  reputation  as  a  bootlegger 
of  wblaby.  This  testimony  could  and  would 
shed  no  light  on  this  difficulty.  Nor  waa  it 
permissible  to  show  that  deceased  had  been 
convicted  in  the  federal  court  of.  selling 
liquor  without  obtaining  license.  Deceased 
was  not  a  witness.  No  rea  gesttt  or  other 
statement  of  his  was  introduced  in  evidence 
against  appellant,  thus  his  credit  as  a  truth- 
ful man  was  not  an  issue  in  the  case.    , 

[4]  After  giving  a  full  and  fair  charge  on 
aelf-defenae,  as  made  by  the  testlm(»iy  of- 
fered In  behalf  ol  appellant,  and  which 
charge  is  In  no  way  complained  of  by  appel- 
lant, the  court  instructed  the  jury: 

"Ton  are  farther  instructed  on  tiie  question 
of  s^-defense  that  if  yon  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  de- 
fendant, Henry  Bush,  made  an  attempt  to  stop 
the  car  that  Bud  Lewis  was  in,  for  an  unlawful 
yurpoee,  and  that  in  stopping  said  car,  if  he  did 
so,  the  defendant  drew  uis  pistol  and  intimi- 
dated the  party  driving  said  car  and  knowingly 
brought  on  the  difficulty  with  said  Lewis  oy 
such  acts,  if  any,  with  the  intention  of  UUing 
said  Lewis,  if  the  said  Lewis  should  resent  the 
same,  the  defendant  would  not  be  justifiable  in 
killing  said  Lewis,  although  after  the  starting 
of  such  trouble,  if  any,  by  the  defendant.  If 
you  find  he  did  so,  it  become  necessary  to  kill 
said  Lewis  to  prevent  Lewis  from  kilUne  him: 
but  if  you  have  a  reasonable  doubt  as  to  whether 
or  not  the  defendant  stopped  the  car  and  made 
an  attack  on  the  occupant  of  said  car  with  a 
pistol  for  an  unlawful  purpose,  you  will  give 
the  defendant  the  benefit  of  such  doubt  and 


consider  and  apply  Hie  rales  of  self-defbnse  as 
above  given  yon  in  charge." 

Appellant  in  his  bill  of  exceptions  and  in 
the  brief  filed  in  this  court  says  such  a  charge 
was  uncalled  for;  that  it  was  an  undue  lim- 
itation on  hia  right  of  self-defense;  that  it  is 
upon  the  weight  of  the  evidence,  and  because 
the  court  did  not  instruct  the  jury  that  ap- 
pellant had  the  right  to  stop  the  car  for  the 
purpose  of  asking  an  explanati<ni  and  having 
an  tdtervlew  with  deceased,  etc. 

We  do  not  think  the  charge' la  upon  tba 
weight  to  be  given  the  evidence,  but  a  mere 
statement  of  the  law  in  case  the  Jury  finds  a 
certain  state  of  facts  to  be  true.  As  to  the 
charge  being  uncalled  for  by  the  testimony, 
we  think  it  aptly  presents  tbe  law  as  ai^lica- 
ble  to  the  evidence  in  this  case.  Aiq^ellant 
himself  testifies  that  deceased  had  made 
threats  to  take  his  life  about  this  girl,  and 
he  armed  himself  on  this  occasion  for  that 
reason;  he  admits  stopping  the  car;  the 
state's  evidence  is  that  he  stopped  the  car  by 
waving  a  pistol  with  the  threat,  "If  you  do 
not  Bbap  it,  I  will  kill  you."  As  soon  as  the 
car  stopped,  he  began  striking  one  of  the 
occupants  of  the  car  over  the  head — ^not  the 
man  he  killed,  but  another  man.  If  he  com- 
mitted euCh  acts,  his  right  of  self-defense 
would  be  impaired,  and  the  court  should 
have  so  instructed  the  Jury.  In  another 
paragraph  of  the  charge,  the  court  informs 
the  Jury,  under  such  a  state  of  facta^  If  found 
true,  when  appellant  would  be  guUty  of  mur- 
der and  manslaughter;  and  out  of  an  abun- 
dance of  precaution  in  another  paragraph 
of  the  charge  he  Instructed  the  Jury: 

"In  conneetlMi  with  the  chai^  of  self-de- 
fense, yon  are  further  instructed  that  the  de- 
fendant did  not  waive  his  right  of  self-defense 
by  amdng  himself  with  a  pistol  and  seeking  an 
interview  with  the  deceased.  Bud  Lewis,  for  the 
purixwe  of  inquiring  of  said  Lewis  an  explana- 
tion of  threats,  if  any,  made  by  said  L«wia 
against  the  'defendant,  or  to  have  a  conversation 
with  Willie  May  Bonnepart." 

Taken  as  a  whole,  the  court's  charge  pre- 
sented vety  ftdrly  the  law  as  applicable  to 
the  two  theories  up<m  which  the  case  was 
tried  and  as  made  by  the  testimony,  and  is 
not  subjecfi  to  the  criticism  of  appellant; 
only  two  paragraphs  of  the  charge  being 
complained  of. 

[5]  Special  charge  No.  1  requested  was  ai>- 
parently  copied  In  the  main  charge  as  given, 
and,  of  course,  under  such  circumstances 
there  was  no  error  in  marking  it  refused. 
Special  charges  Nos.  3  and  4,  requested  by 
appellant,  were  fully  covered  by  the  court's 
charge.  In  the  record  there  l£<  no  special 
charge  numbered  2,  and  If  any  such  was  re- 
quested, it  was  omitted  from  the  record  now 
before  us. 

We  have  carefully  studied  the  record,  and 
are  of  the  opinion  no  matter  is  presented 
which  would  call  for  or  authorize  a  reversal 
of  the  case. 

The  Judgment  is  afflnned< 
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AMEBICAN  NAT.  BANK  et  aL  t.  DOUG- 
I<AS  et  al.     (No.  225.) 

(Supreme  Conrt  of  Arkansas.    Oct  80,  1916.) 

1.  Oasitibhiiknt  «=9l99— DisiUBBAL  OF  Wbit 
— ElFFBCT  ON  Bank. 

Where  a  bank  held  the  funds  of  a  depositor 
as  a  general  deposit  subject  to  check  before 
writ  of  garnishment  was  served  upon  it,  judg^ 
ment  dismissing  the  cause  of  action  against  the 
depositor  and  discharging  the  writ  of  garnish- 
ment placed  the  bank  and  the  depositor  in  their 
previous  relation,  and  the  bank  bad  no  right  to 
refuse  pavmedt  of  the  depositor's  check  where 
no  apiMMU  had  been  taken  from  the  judgment 
diamissing  the  writ  of  garnishment  or  super- 
sedeas bond  been  filed  when  the  check  was  pre- 
sented for  payment,  though  the  bank  was  noti- 
fied •neh  proceedings  were  contemplated. 

[X<d.  Note. — For  other  cases,  see  Garnishment, 
Cent.  Dig.  |  892;   Dec.  Dig.  «=»199.] 

2.  Apfkai.  and  Ebbob  «=»446,  487— DiEoas- 
BAi.  OF  Wbit  or  Oabnibhkent— Affbal  ob 
8U7BB8BDBA9— Effect  on  Bank. 

If  an  api>eal  had  been  actually  taken  from 
Judgment  dismissing  writ  of  garnisnment  served 
on  a  bank  in  an  action  against  its  depositor,  or 
a  supersedeas  bond  had  been  given,  the  bank 
was  justified  in  refusing,  for  its  own  protection, 
to  cash  its  depositor's  check. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Ehrror,  Cent  Dig.  H  2206,  2276 ;  Dec.  Dig.  «=» 
446,  487.] 

8.  GABKiSHiixiiT  «s»100— DuoaasAi.  of  Wbit 
—Right  of  Oabnishke  to  Rktain  Pobbxb- 

SION. 

In  the  absence  of  statute  prescribing  that 
where  a  judgment  lias  been  entered  dismissing 
a  writ  of  garnishment  and  discharging  the  gar- 
nishee, the  garnishee  ma^  retain  possession  of 
defendant's  property  during  the  time  allowed 
for  an  appeal,  or  until  a  reasonable  time  with- 
in that  period  has  elapsed  for  the  perfecting  of 
tiie  appeal  or  filing  supersedeas  bond,  the  gar- 
nidiee  has  no  authority  to  deprive  defendant  of 
the  possession  of  his  property  after  such  a  judg- 
ment 

[Bid.  Note. — For  other  cases,  see  Oamishment 
Cent  Dig.  i  392;    Dec.  Dig.  <»»199.] 

Appeal  from  Circuit  Ooort,  Sebastian 
County;  Paul  little.  Judge. 

Snit  by  Thos.  A.  Douglas  and  others 
against  the  American  National  Bank  and 
others.  From  a  Jadgment  for  plaintiffs,  de- 
fendants appeal.    Jadgment  affirmed. 

fRie  United  Mine  Workers  of  America,  dis- 
trict 21,  Is  a  voluntary  unincorporated  asso- 
ciation, composed  of  many  members.  The 
appellees  were  members  of  that  organization, 
and  appellee  Douglas  was  Its  secretary  and 
treasurer.  We  will  hereafter,  for  conven- 
ience, designate  the  organization  as  the  "dis- 
trict," 

On  September  1,  1914,  the  district  had  on 
deposit  with  the  American  National  Bank, 
of  Ft  Smith,  Ark.,  which,  for  convenience, 
we  will  hereafter  designate  "bank,"  the  sum 
<a  18,557.87.  These  funds  were  a  general 
deposit  and  subject  to  the  check  of  the  dis- 
trict through  Douglas,  its  treasurer.  In  Sep- 
tember, 1914,  the  Coronado  Coal  Company 
sued  the  district  In  the  United  States  Dis- 
trict Conrt  for  damages  alleged  to  be  due  It 


on  account  of  certain  torts  alleged  to  have 
been  committed  by  the  members  of  the  dis- 
trict Writs  of  garnishment  and  attachment 
were  Issued  out  of  the  district  court  and 
served  on  the  bank  on  September  2,  1914. 
On  October  20,  1916,  the  district  court  sus- 
tained a  demurrer  to  the  complaint  of  the 
coal  company  and  entered  a  judgment  dis- 
missing same.  On  October  26,  1916,  the 
United  States  conrt  entered  a  Judgment  dis- 
missing the  attachment  and  tbe  garnishment 
against  the  bank  and  discharging  the  bank. 
On  October  27,  1916,  tbe  district  drew  Its 
check  on  the  bank  and  presented  same  for 
the  full  amount  of  Its  deposit,  which  the 
bank  declined  to  pay,  and  the  check  was  pro- 
tested for  nonpayment  On  the  same  day  the 
district  instituted  suit  in  the  Sebastian  cir- 
cuit court  for  the  money.  The  bank  answer- 
ed, admitting  that  It  had  on  general  deposit 
the  amount  of  funds  claimed  by  the  district, 
but  alleged  that  said  check  had -not  been  paid 
for  the  reason  that  tbe  writ  of  gamlabment 
had  -been  Issued  by  the  United  States  court 
in  a  suit  pending  In  that  court  between  the 
coal  comiHiny  and  the  district,  whereby  tbe 
bank  was  ordered  to  hold  the  funds  subject 
to  tbe  orders  and  directions  of  the  United 
States  court,  and  that  the  bank  had  been  In- 
formed that  the  federal  court  bad  dismissed 
tbe  action  wherein  tbe  writ  of  garnishment 
was  Issued,  but  that  before  demand  was 
made  upon  tbe  bank  for  tbe  payment  of  tbe 
check  the  coal  ccMupany  notified  the  bank 
that  It  had  prayed  an  appeal  from  the  Judg- 
ment of  the  federal  court  dismissing  the  gar- 
nishment, and  that  the  appeal  would  be  per- 
fected within  the  time  allowed  by  law,  and 
that  a  supersedeas  bond  would  be  given  In 
tbe  federal  court,  and  that  tbe  coal  compa- 
ny would  hold  tbe  bank  liable  if  it  paid  out 
the  funds  In  Its  hands  belonging  to  the  dis- 
trict 

The  president  of  the  bank  testified  that 
the  bank  had  declined  to  cash  the  check  for 
the  reason  that  a  day  or  two  before  It  was 
presented  be  bad  been  notified  by  the  attor- 
neys for  the  coal  company  In  the  federal 
conrt  that  an  appeal  would  be  taken  Imme- 
diately In  that  cause  from  tbe  Judgment  of 
that  court,  and  that  a  supersedeas  bond 
would  be  given.  Tbe  bank  was  notified  that 
in  the  event  the  money  was  paid  out  before 
their  appeal  could  be  perfected  and  before 
the  appellate  court  couldi  pass  upon  the 
Judgment  dismissing  the  action  of  the  coal 
company  that  tbe  bank  would  be  held  liable 
by  tbe  coal  company  for  the  funds.  He  bad 
not  only  been  notified  orally,  but  the  bank 
had  been  served  with  written  notice.  That 
on  the  28tb  of  October,  1915,  tbe  attorneys 
for  tbe  coal  company  bad  served  the  bank 
with  written  notloe  that  they  were  prepar- 
ing to  take  an  appeal  or  writ  of  error  from 
the  Judgment  rendered  by  the  United  States 
District  Court  and  to  supersede  tbe  Jndg- 
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ment,  which  appeal,  In  their  opinion,  would 
have  the  effect  to  hold  the  funds  In  the 
hands  of  the  bank -pending  such  appeal.  He 
stated  that  the  bank  was  perfectly  willing  to 
pay  over  the  funds  to  the  district,  but  that 
Its  attorney  had  advised  that  It  would  not  be 
safe  to  do  so,  and  that  the  bank  only  wished 
to  protect  Itself,  and  had  no  other  Interest  In 
the  funds;  that  it  feared  that  It  might  have 
to  pay  the  same  twice. 

One  of  the  attorneys  for  the  coal  company 
testified  that  as  soon  as  he  learned  that  de- 
mand had  been  made  on  the  bank  by  the 
district  for  the  payment  of  the  funds  which 
had  been  garnisbeed  he  notified  the  bank  that 
the  plaintiffs  in  the  federal  court  case  had 
appealed  from  the  judgment  of  that  court 
dismissing  the  suit  therein,  and  that  be  later 
handed  to  the  attorney  for  the  bank  a  letter 
to  that  effect;  that  he  had  been  Instructed  by 
his  clients,  the  plaintiffs  in  the  federal  court 
case,  to  perfect  the  appeal  immediately  there- 
in, and  that  he  had  notified  the  bank  that 
the  appeal  would  be  perfected  at  the  earliest 
possible  moment,  and  supersedeas  bond  giv- 
en for  the  purpose  of  tying  up*  and  holding 
thie  funds  garnisbeed  and  attached  in  the 
hands  of  the  bank. 

A  certified  copy  of  the  Judgment  of  the 
federal  court  was  introduced  In  evidence, 
showing  that  that  dourt,  on  October  25,  1915, 
entered  a  Judgment  dismissing  the  writs  of 
garnishment  and  attachment,  and  discharg- 
ing the  bank  from  said  writs.  The  record 
also  shows  that: 

"Plaintiffs  at  the  time  requested  the  conrt  to 
allow  a  reasonable  time  in  which  to  present  to 
the  appellate  court  the  question  of  tendering  a 
supersedeas  bond  so  as  to  bold  the  attachments 
and  garnishments  herein  in  their  present  status. 
This  request  the  <:ourt  denied,  and  the  plainttffs 
at  the  time  excepted  to  the  ruling  of  tne  court 
in  discharging  the  attachments  and  garnish- 
ments, and  also  in  the  refusal  of  the  court  to 
allow  the  above  named." 

Upon  the  above  facts  the  court  rendered 
a  Judgment  in  favor  of  the  plaintiffs  below 
(appellees  here)  for  the  full  amount  of  their 
claim  and,  from  that  Judgment  this  appeal 
comes. 

Hill.  Brlzzolara  &  Fltzhugb,  of  Ft  Smith, 
for  appellants.  Covington  &  Grant,  of  Ft. 
Smith,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  In  Lewis  v.  Faul,  29  Ark.  470,  this 
court,  speaking  of  the  remedy  by  attachment 
and  garnishment,  said: 

"It  is  at  best,  an  extraordinary  and  harsh 
remedy,  in  derogation  of  the  common  law,  de- 
pending upon  positive  le^slation  for  its  exist- 
ence, and  he  woo  invokes  it  must  follow  the  law, 
at  least  in  substance." 

And  In  GUes  v.  Hicks,  45  Ark.  271.  276,  we 
said: 

"Garnishment  is  a  purely  statutory  proceed- 
ing, which  cannot  be  pushed  beyond  the  author- 
ity of  the  statute." 

[1]  Our  attention  has  not  been  directed  to 
any  statute,  and  we  know  of  none,  that  au- 


thorizes the  garnishee  to  hold  funds  in  bis 
hands  belonging  to  the  defendant  In  the  ac- 
tion after  Judgment  has  been  rendered  dis- 
missing the  cause  of  action  against  the  de- 
fendant and  discharging  the  writ  of  garnish- 
ment The  effect  of  a  Judgment  dismissing 
the  cause  of  action  a^lnst  the  defendant 
and  discharging  the  writ  of  garnishment  was 
to  place  the  garnishee  bank  and  the  defend- 
ant district  In  the  same  relation  that  they 
sustained  to  each  other  before  the  .writ  of 
garnishment  was  served  upon  the  bank.  The 
bank,  according  to  the  undisputed  proof,  be- 
fore the  writ  of  garnishment  was  served, 
held  the  funds  of  the  district  as  a  general 
deposit,  subject  to  the  check  of  the  district 
Inasmuch,  therefore,  as  it  appears  that  no 
appeal  bad  actually  been  taken  from  the 
Judgment  of  the  district  court  dismissing  the 
writ  of  garnishment  at  the  time  the  check 
of  the  district  was  presented  to  the  bank  for 
payment  the  bank  had  no  right  to  refuse 
such  payment 

[2]  Of  course  if  an  appeal  had  been  ac- 
tually taken  from  the  Judgment  dismissing 
the  writ  of  garnishment  or  if  a  supersedeas 
bond  had  been  given,  then  the  bank  would 
have  been  Justified  in  refusing  to  cash  the 
check,  under  the  doctrine  announced  by  this 
court  In  Harrison  v.  Trader,  29  Ark.  85. 
In  that  case,  speaking  of  a  lien  by  attach- 
ment this  court  quoting  from  Mr.  Drake,  on 
Attachments,  said : 

"The  dissolution  of  an  attachment  necessarily 
discharges  from  its  lien  the  effects  or  credits  on 
which  It  may  have  been  executed,  whether  re- 
duced to  possession  by  the  officer,  or  subjected 
in  the  bands  of  garnishees.  When  dissolved, 
the  defendant  is  entitled  to  a  return  of  the  prop- 
erty on  demand,  unless  the  judgment  of  dissolu- 
tion be  suspended  by  writ  of  error  or  appeal. 
This,  it  is  said,  takes  away  the  defendant's 
right  to  demand  the  property,  and  the  officer,  if 
he  have  notice  of  the  writ  id  error  or  appeal, 
would  not  be  justified  in  returning  the  prop- 
erty." 

And  further : 

"Our  statute  extends  only  to  supersedeas  of 
executions,  all  other  features  of  the  court's  ac- 
tion are  suspended  by  an  appeal  or  writ  of  er- 
ror ;  and  if  the  cause  is  reversed,  the  rights  of 
parties  stand  as  though  no  action  had  ever  tak- 
en place  in  the  inferior  court" 

But  the  facts  disclosed  by  this  record  are 
that  at  the  time  the  district  made  demand 
on  the  bank  for  the  payment  of  its  check 
there  was  no  appeal  actually  pending  from 
the  Judgment  dismissing  the  writ  of  garnish- 
ment; neither  had  there  been  any  superse- 
deas bond  filed,  or  any  order  of  the  district 
court  suspending  or  superseding  the  effect  of 
the  judgment  dismissing  the  writs  of  attach- 
ment and  garnishment  On  the  contrary,  the 
record  here  shows  that  the  district  court  in 
which  the  judgment  was  rendered  expressly 
refused  to  grant  the  plaintiffs  in  the  action 
time  in  .which  to  present  a  supersedeas  bond. 
True,  the  testimony  showed  that  at  the  time 
the  district  presented  its  check  to  the  bank  the 
latter  had  been  notified  that  an  appeal  would 
be  taken  immediately  from  the  Judgment  dla- 
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mlsslJDg  fbe  wilt  of  garnishment,  and  that 
same  would  be  perfected  and  a  supersedeas 
bond  given  for  the  purpose  of  holding  the 
funds  In  statu  quo.  But  this  testimony  only 
shows  that  an  appeal  had  not  In  fact  been 
taken,  but  was  only  contemplated,  and  that 
no  Biq)ersedeas  bond  bad  been  filed,  and 
that,  In  fact,  no  order  of  the  district  court 
had  been  made  suspending  or  superseding  the 
judgment  dismissing  the  writs  of  attachment 
and  garnishment 

It  thus  appears  that  at  the  time  the  dis- 
trict presented  its  check  to  the  bank  for  pay- 
ment the  bank  occupied  precisely  tne  same 
relation  to  the  district  as  it  did  before  the 
writs  were  served. 

[3]  In  the  absence  of  a  statute  prescribing 
that  where  a  judgment  had  been  entered  dis- 
missing a  writ  of  garnishment  and  discharg- 
ing the  garnishee  that  the  garnishee  may 
retain  possession  of  the  property  of  the  de- 
fendant during  the  time  allowed  for  an  ap- 
peal, or  until  a  reasonable  time  within  that 
period  has  elapsed  for  the  perfecting  of  the 
appeal  or  filing  a  supersedeas  bond,  the  gar- 
nishee would  have  no  authority  under  the 
la.w,  and  therefore  no  right,  to  deprive  the 
defendant  of  the  possession  of  his  property. 

In  Sherrod,  Clerk;  y.  Davis,  Sheriff,  17 
Ala.  312,  it  Is  said : 

"But  after  the  judgment  of  the  court  is  final 
and  complete  in  favor  of  the  defendant,  unless 
it  is  superseded  by  writ  of  error  or  appeal,  the 
right  of  the  defendant  to  have  the  property  re- 
stored to  him  is  unquestionable,  and  it  is  there- 
fore the  duty  of  the  sheriff  on  demand  to  deliv- 
er It  to  lam?' 

See,  also,  6  0.  J.  S  1091,  note  83,  and  other 
cases  there  dted. 

The  necessary  consequence  of  the  judgment 
in  favor  of  the  distrlict  dismissing  the  cause 
of  action  against  It  and  discharging  the 
bank  from  the  writs  of  attachment  and  gar- 
nishment was  to  restore  to  the  district  the 
right  to  check  out  the  funds  deposited  by  it 
with  the  bank,  and  It  follows  from  what  we 
have  said  that  simple  notice  to  the  bank  that 
an  appeal  would  be  immediately  prosecuted 
and  supersedeas  bond  filed  would  not  justi- 
fy the  bank  In  refusing  to  itay  over  the  mon- 
ey to  the  district 

The  judgment  of  the  drcult  court  so  hold- 
ing la  therefore  correct,  and  It  Is  affirmed. 


MNDSBT  T.  STATE.     (No.  192.) 
(Supreme  Court  of  Arkansas.     Oct  16,  1916.) 

1.  HoiaciDK  «=»28(2)  —  Mubdbb  in  Second 

Dkoree. 
Where  defendant  and  the  deceased  had  had 
a  diffienltr,  and  went  off  and  armed  themselves 
with  deadly  weapons  and  returned  and  renewed 
the  difficulty,  in  which  deceased  was  killed,  de- 
fendant was  guilty  of  murder  in  the  second  de- 
gree, if  sufficient  time  had  elapsed  for  passion 
to  cool  and  reason  to  be  restored. 

[Ed.    Note. — For   other  cases,   see   Homicide, 
Cent  Dig.  S  40;    Dec  Dig.  «=>23(2).] 


2.  HoSdCIOB    «S»40— DEOBXB  — MAirStAUOH- 
TKB. 

In  such  case  the  defendant  would  be  guilty 
of  manslaughter,  if  the  difficulty  was  renewed 
and  deceased  was  killed,  not  in  a  spirit  of  re- 
venge, but  in  the  heat  of  passion  caused  by  a 
provocation  apparently  sumcient  to  render  the 

gassion  irresistible,  and  before  a  sufficient  time 
ad  elapsed  for  reason  to  be  restored. 
[Ed.   Note. — For  other  cases,    see  Homicide, 
Cent  Dig.  {}  6^-64;    Dec.  Dig.  «=>40.] 

3.  HoxicioE    «=921— Dkobse— Self-Dbeense. 

Where  there  was  substantial  evidence  that 
defendant  and  deceased  quarreled,  and  went 
away,  and  returned  with  deadly  weapons  nnd 
renewed  the  quarrel,  and  defendant  willfully 
killed  deceased  after  discovering  that  deceas- 
ed was  disabled,  he  was  guilty  of  some  degree 
of  homicide^ 

[Ed.  Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  U  35-41;    Dec  Dig.  ®=»21.] 

4.  Homicide  <S=>254— Murder  in  Second  Ds- 
gbee— sufficienct  of  evidence. 

Evidence  in  a  trial  for  homicide,  held  to 
sustain  a  conviction  of  murder  in  the  second 


[Ed.  Note, — For  other  cases,  see  Homicide, 
Cent  Dig.  Sf  533-538 ;   Dec.  Dig.  «=5>254.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  Daniel  Taylor,  Special  Judge. 

L.  E.  Llndsey  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

The  appellant,  L.  E.  Llndsey,  was  convict- 
ed of  the  crime  of  murder  la  the  second  de- 
gree In  killing  one  Josh  Benedict,  and  he 
appeals. 

On  the  morning  of  the.  26th  day  of  July, 
1914,  the  appellant  and  several  others,  in- 
cluding Josh  Benedict,  met  at  a  commissary 
at  Marlon's  mill,  In  Jefferson  county.  Ark. 
They  drank  several  quarts  of  cider,  and 
some  of  the  crowd  got  very  drunk.  Josh 
Benedict  and  the  appellant  had  a  quarrel 
and  a  fight,  and  appellant  also  got  into  a 
fight  with  John  Wilson.  Appellant  stated 
that  he  waa  going  home  and  get  his  gun  and 

kill  both  of  the  d n  s s  of  b s.    He 

made  threats  that  he  .would  kill  both  of 
them  before  the  sun  went  down,  stating  In 
the  presence  of  one  witness  that  he  could 
kill  them  and  come  clear  for  |1,000.  Appel- 
lant went  home,  got  his  gun,  and  came  back 
to  the  commissary. 

During  the  quarrel  and  fight  between  Ben- 
edict, Wilson,  and  appellant,  appellant  told 
Benedict  and  Wilson  that  it  was  a  damn  cow- 
ardly trick  to  beat  him  up — ^both  of  them  be- 
ing young  and  stout — and  for  them  to  take 
his  knife.  Thereupon  appellant  said  that  he 
would  go  home  and  get  his  gun  and  come 
ba<^  and  make  both  of  them  run  like  a  spot- 
ted ape.  Appellant  was  asked  at  this  point 
by  Benedict  if  he  was  armed,  and  appellant 
told  him  "no."  When  this  information  was 
obtained,  Benedict  told  appellant  to  go  home 
and  get  his  gun;  that  what  had  been  said 
to  him  was  an  Insult  that  he  (Benedict)  nev- 
er .would  take;  and  if  appellant  was  not 
back  within  an  hour  be  would  be  at  appel- 
lant's gate.     When  appellant  returned  with 
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his  gtm,  lie  rode  bade  somewhere  near  the 
commissary  and  hitched  his  mule  and  ex- 
pressed himself  to  the  effect  that  if  he  was 
going  to  have  trouble  he  didn't  want  to  be 
on  a  mule.  Later  Benedict  got  on  appellant's 
mule,  rode  the  same  to  the  home  of  Leo  Bur- 
.  gess,  got  his  gun,  and  was  returning  to  the 
commissary;  and  on  his  way  he  was  advis- 
ed by  a  witness  not  to  go  where  he  said 
he  was  going.  To  this  Benedict  repUed  that : 
"That  kind  of  advice  was  as  good  as  his  moth- 
er conid  give  him,  but  he  just  could  not  accept 
it;  that  ne  was  going  down  there  and  kill  tbe 
8 of  a  b or  get  killed." 

Appellant,  after  his  return  with  his  gim, 
had  stopped  on  the  road  to  assist  one  Ash- 
craft,  .who  was  very  drunk  and  very  sick. 
As  Benedict  approached  the  place  where  ap- 
pellant and  Ashcraft  were  situated,  appel- 
lant was  seen  in  a  position  to  shoot,  and 
Benedict  was  getting  down  off  of  the  mule. 
Appellant  was  telling  Benedict  to  turn  the 
mule  loose;  that  he  didn't  want  to  kill  the 
mule.  Benedict  was  trying  to  keep  the  mule 
between  himseU  and  appellant,  and  <ippel- 
lant  was  trying  to  get  a  shot  at  him.  As 
soon  as  the  mule  passed  out  of  the  way,  ap- 
pellant shot 

The  witness  who  observed  this  testified 
that  after  the  first  shot  Benedict  felL  There 
had  been  one  shot  fired  before  that  that  tbe 
witness  did  not  see.  There  had  been  two 
shots  fired  when  the  witness  got  to  where 
they  were,  and  tbie  witness  stated  that  Ben- 
edict was  wounded  In  his  breast  and  through 
his  right  wrist  at  that  time.  When  witness 
walked  up  he  saw  that  appellant  was  get- 
ting ready  to  shoot  again  and  asked  him 
not  to  shoot  any  more,  telling  appellant  that 
Benedict  was  dead  anyway,  whereupon  ap- 
pellant said: 

"I  have  done  started  into  this  thing  and  I 
will  make  a  clean  finish  of  the  job." 

And  he  shot  him  again  in  the  back  of  tbe 
bead ;  then  he  walked  around  Benedict's  side 
and  fired  two  more  shots  right  in  his  side. 
Witness  saw  appellant  fire  four  shots.  This 
witness  stated  that  Benedict  did  not  have  a 
gun  in  his  hand  as  he  was  getting  off  of  the 
mule.  After  appellant  had  finished  shooting, 
he  said: 

"There  lies  the  ■ of  a  b ,  and  there 

lies  hia  gun.  He  fired  the  first  shot  and  I 
killed  him.    I  had  to  do  it" 

It  was  shown  that  the  wound  in  Benedict's 
hand  blew  off  the  fleshy  part  of  the  hand  at 
tbe  wrist,  unjolntlng  it  and  leaving  the 
thumb  and  fingers.  The  above  is  substantial- 
ly the  testimony  adduced  on  behalf  of  the 
state. 

On  behalf  of  the  appellant  the  testimony 
tended  to  show  that  he  had  a  quarrel  and 
fight  with  Benedict  and  Wilson.  Benedict 
called  appellant  a  liar,  and  appellant  start- 
ed towards  him  to  strike  him  with  his  fist ; 
when  he  saw  that  Benedict  was  going  after 
a  piece  of  timber,  the  appellant  pulled  his 
knife.    Wilson  knocked  appellant  down  with 


a  pole.  Benedict  had  hold  of  appdlant's  left 
hand.  Appellant  told  them  he  was  going 
home  and  get  hia  gun,  and  he  did  so  and 
came  back.  He  hitched  his  mule  a  short  dis- 
tance from  the  commissary,  and  after  talk- 
ing with  one  Mr.  Pennington  a  few  minutes 
be  made  up  his  mind  to  drop  it  and  go  home. 

He  was  asked  to  assist  Ashcraft  and  went 
out  to  where  be  was,  putting  his  gun  down 
by  the  side  of  a  sapling.  After  he  had  been 
assisting  Ashcraft  for  a  minute  or  so  be  heard 
a  gun  fire,  raised  his  eyes,  and  saw  Benedict 
on  his  (appellant's)  mule  between  10  and  1^ 
feet  away.  Benedict  at  that  time  was  tak- 
ing his  gun  down  from  his  shoulder  to  re- 
load it  Appellant  then  ran  to  his  gun,  and 
Benedict  kept  the  mule  turned  between  him- 
self and  appellant  Appellant  asked  him  to 
turn  the  mule  loose  and  let  it  get  out  of  the 
way.  Benedict  made  no  reply.  The  mule 
ran  backward  a  couple  of  steps,  exposing 
Benedict,  whereupon  appellant  fired,  and  ap- 
pellant then  continued  to  shoot  him  as  fast 
as  he.  could  work  bis  gun.  Appellant  con- 
fessed that  when  a  witness  asked  talm  to  de- 
sist he  stated: 

"I  have  commenced  it  I  am  gdng  to  make  a 
good  job  of  it" 

Among  other  Instructions  the  court  gave 
to  the  Jury  instruction  No.  17,  at  the  request 
of  the  state,  which  is  as  follows : 

"17.  If  you  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  prior  to  the  killing  of 
the  deceased  the  defendant,  L.  E.  Lindsey,  and 
deceased  had  had  a  difficulty,  and  after  such 
difficulty  went  off  and  armed  themselves  with 
deadly  weapons  and  returned  to  renew  the  con- 
test, and  did  renew  the  contest  in  which  the  de- 
ceased was  killed  by  the  defendant  then  you 
should  convict  the  defendant  of  murder  in  the 
second  degree,  or  manslaughter. 

"Murder  in  the  second-  degree  if  sufficient  time 
had  elapsed  for  passion  to  eodl  and  reason  to 
be  restored. 

"Manslaughter  if  the  dlfliculty  was  renewed 
and  the  deceased  was  killed,  not  in  a  spirit  of 
revenge,  but  in  the  heat  of  passion  caused  by  a 
provocation  apparently  sufficient  to  render  the 
passion  irresistible,  and  before  a  sufficient  time 
had  elapsed  for  reason  to  be  restored," 

The  appellant  asked  the  court  to  instruct 
the  jury  as  follows: 

"21.  If  yon  believe  from  the  evidence  that  the 
first  shot  fired  by  tliis  defendant  lulled  Bene- 
dict and  that  it  was  fired  by  the  defendant  in 
apparently  necessary  self-defense,  then  the  de- 
fendant snould  be  acquitted ;  and  tbe  further 
fact,  if  proven,  that  he  afterwards  fired  several 
shots  into  Benedict's  dead  body,  should  not  be 
considered  by  you." 

The  court  modified  this  prayer  by  adding 
to  it  the  following: 

"But  if  you  beUeve  from  the  evidence,  beyond 
a  reasonable  doubt  that  the  first  shot  fired  by 
the  defendant  did  not  produce  death,  and  would 
not  of  itseU  have  produced  death,  but  rendered 
deceased  incapable  of  doing  defendant  any  se- 
rious bodily  harm,  and  that  defendant  observed 
and  knew  uie  nature  of  the  wound  first  inflicted, 
that  it  was  not  sufficient  to  produce  death,  and 
that  deceased  was  no  longer  capable  of  doing 
him  any  serious  bodily  hann,  and  with  this 
knowledge  again  fired  into  the  body  of  deceased, 
killing  him,  then  you  should  convict  the  de- 
fendant of  some  degree  of  crime  charged  in  the 
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indtctmenL   as  explained   to  70a  In  theae  in- 
Btructlona." 

The  appellant  objected  to  the  tefaaal  of 
the  court  to  grant  his  prayer  as  asked,  and 
in  glTtng  the  same  as  modified. 

Caldwell  &  Triplett,  of  Pine  Bluff,  for  ap- 
pellant. Wallace  Davis,  Atty.  Qen.,  and 
Hamilton  Moses,  Asst  Atty.  Gen.,  for  the 
State. 

WOOD,  X  (after  stating  the  facts  as 
above).  [1,2]  1-  The  court  gave  correct  In- 
BtmcUons  covering  the  degrees  of  homicide 
Included  in  the  indictment  and  applicable  to 
the  evidence  adduced.  There  was  testimony 
to  warrant  the  court  In  giving  instruction 
No.  17.  It  correctly  declared  the  law  ap- 
plicable to  the  testimony  adduced  on  behalf 
of  the  state  and  tending  to  show  that  appel- 
lant was  guilty  of  the  crime  of  murder  or 
nutnslaugbter,  and  also  the  testimony  on  be- 
half of  the  appellant  tending  to  show  that 
the  killing  was  done  in  self-defense. 

[3]  2.  The  modification  to  appellant's 
prayer  for  Instruction  No.  21  was  also  correct 
There  was  substantial  evidence  from  which 
the  Jury  might  have  found  that  appellant 
wlUfnlly  killed  Benedict  after  he  discovered 
that  Benedict  had  been  disabled,  having  his 
wrist  broken  and  having  dropped  his  gun; 
that  appellant  willfully  and  maliciously  fired 
Into  the  body  of  Benedict  three  times  after 
he  discovered  Benedict's  disabled  and  help- 
leas  condition. 

[4]  The  testlm(»y  .warranted  the  verdict, 
and  the  law  was  correctly  declared.  The 
Judgment  is  therefore  correct,  and  it  must  be 
affirmed. 


HOLIiAND  V.  BOND.    (No.  228.) 
(Supreme  Court  of  Arkansas.     Oct  80,  lOlA.) 

1.  HnsBARD  AND  Wm  «s»86($  —  Wm's 

CONTRAOTB— SUBXTTSpiP. 

Under  Laws  1915,  p.  684,  f  1,  giving  to  • 
married  woman  all  the  rights  to  contract  and 
be  contracted  ^th  and  to  sue  and  be  sued  as 
thoueh  she  were  a  feme  sole,  a  married  woman 
may  be  sued  and  judgment  obtained  on  ber  note 
and  an  open  account,  the  consideration  of 
which  was  a  debt  of  her  husband  to  plaintiff, 
and  not  money  spent  on  her  separate  property. 
[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  341;   Dec.  I«g.  «=»85(6).] 

2.  HvsBAND  AND  WiTz  «=»57— Wife's  Con- 
TKACis  —  DxBTS  or  Husband  —  Constitu* 
noNAL  Fbovision. 

Const  1874,  art  9,  ^  7,  providing  that 
property  of  a  married  woman  shall  not  be  sub- 
ject to  the  debts  of  her  husband,  was  designed  to 
secure  to  married  women  the  separate  use  of 
their  property,  is  not  violated  by  Laws  1915,  p. 
684,  providing  that  every  married  woman  shall 
have  the  rights  to  contract  and  be  contracted 
with  and  to  sue  and  be  sued,  and  in  law  and 
equity  to  enjoy  all  the  rights  as  though  she  were 
a  feme  sole,  and  construed,  to  permit  her  to  give 
a  note  for  the  debt  of  her  husband. 

fE^  Note^ — BV>r  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  H  274,  284;  Dec  Dig.  «=357.] 


Appeal  from  Circuit  Court,  Ixmoke  Cotuity ; 
Thoe.  C.  Trimble,  Judge. 

Action  by  John  B.  Bond,  Jr.,  against  Mrs. 
'milie  B.  Holland.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Trimble  &  Williams,  of  Lonoke,  for  appel- 
lant Grover  C.  Morris,  of  little  Rock,  for 
appellee. 

HART,  J.  John  B.  Bond,  Jr.,  sued  Mrs. 
Willie  B.  Holland  on  certain  promissory  notes 
and  an  open  account.  The  consideration  of 
the  notes  and  of  the  open  account  was  a  debt 
of  the  husband  to  the  plaintiff,  and  not  money 
expended  on  the  separate  property  oil  the 
wife.  The  notes  were  executed  on  July  24, 
1915,  by  Mrs.  WUlie  B.  HoUand  and  M.  Hol- 
land, ber  husband.  After  that  time  she 
gave  a  written  order  to  the  plaintiff  for  the 
goods  furnished  her  husband  on  the  account. 
The  court  gave  judgment  for  the  plaintiff, 
and  defendant  has  appealed. 

[1]  The  correctness  of  the  Judgment  de- 
pends upon  the  construction  of  the  "Act  to 
remove  the  disabilities  of  married  women  in 
the  state  of  Arkansas,"  passed  by  the  Legis- 
lature of  1916.  Section  1  of  the  act  reads  as 
follows: 

"Sec.  1.  ThiA  from  and  after  the  passage  of 
this  act  every  married  woman  and  ever^  woman 
who  may  in  the  future  become  married,  shall 
have  all  the  rights  to  contract  and  be  contracted 
with,  to  sue  and  be  sued,  and  in  law  and  eouity 
shall  enjoy  all  rights  and  be  subjected  to  all  the 
laws  of  this  state,  as  though  she  were  a  feme 
sole."    Acts  of  1915,  p.  684. 

Prior  to  the  passage  of  this  act,  a  married 
woman  would  not  be  liable  as  surety  on  a 
promissory  note  for  her  husband  because 
contracts  could  only  be  made  by  a  married 
woman  in  reference  to  her  separate  property 
or  business.  McCarthy  v.  People's  Savings 
Bank,  108  Ark.  151,  156  8.  W.  1023 ;  Culber- 
house  V.  Hawthorne,  107  Ark.  462,  156  S.  W. 
421.  But  the  act  of  1915,  Just  referred  to, 
has  removed  that  restriction  and  in  the 
broadest  terms  enables  a  married  woman  to 
sue  and  be  sued,  to  contract  and  be  contract- 
ed with,  and  in  law  and  equity  to  enjoy  all 
rights  and  be  subjected  to  all  the  laws  of 
this  state  as  though  she  was  a  feme  sole. 
Major  V.  Holmes,  124  Mass.  108.  This  con- 
struction also  results  from  the  reasoning  of 
the  court  in  Fitzpatrlck  v.  Owens,  186  S.  W. 
832,  where  we  held  that  the  statute  meant 
to  give  the  wife  the  right  to  maintain  an 
action  against  her  husband  either  upon  con- 
tract or  for  tort. 

[2]  Again,  it  is  insisted  that  the  act  con- 
travenes article  9,  i  7,  of  the  Constitution  of 
1874,  providing,  in  effect,  that  the  property 
of  a  married  woman  shall  not  be  subject  to 
the  debts  of  her  husband.  This  provision 
in  the  Constitution  and  the  subsequent  leg- 
islation on  the  subject  were  designed  to 
secure  to  married  women  the  separate  use 
and  disposition  of  their  property.     Walker 
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T.  Jessup,  43  Ark.  163.  Under  this  clause  of 
the  Constitution  (and  before  the  act  now 
under  consideration  was  passed),  the  court 
has  frequently  held  that  a  married  woman 
may  convey  by  mortgage  her  property  In 
order  to  secure  the  debts  of  her  husband. 
Ooodrum  r.  Merchants'  and  Planters'  Bank, 
102  Ark.  326, 144  S.  W.  l98,  Ann.  Cas.  1914A, 
511,  and  cases  cited.  The  clause  of  the  Con- 
stitution in  question  did  not  prevent  a  mar- 
ried woman  from  pledging  or  conveying  her 
property  to  secure  the  debts  of  her  husband, 
but  only  meant  that  her  property  should  not 
be  subject  to  the  debts  of  her  husband  with- 
out some  affirmative  act  on  her  part  to  make 
her  liable.  Under  the  act  in  question  the 
wife  may  bind  herself  by  a-  joint  promise 
with  her  husband  to  a  third  person  la  the 
same  manner  as  if  she  was  a  feme  sole. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


PLANTERS*. FERTILIZER   &   CHEMICAL 

CO.  V.  COLUMBIA  COTTON  OIL  CO. 

et  al.    (No.  229.) 

(Supreme  Court  of  Arkansas.     Oct.  30,  1916.) 

1  Sales  ^=»5S— Construction  of  Contract 
—Printed  and  Wbittkn  Words. 
In  a  contract  of  sale  the  printed  words  of 
which  provided  that  the  buyer  should  pa;  the 
freight  and  deduct  the  same  from  the  pnce,  and 
the  written  language  provided  that  it  should  be 
paid  for  at  certain  prices  f.  o.  b.  the  seller's  fac- 
tory, the  printed  words  must  yield  to  the  writ- 
ten words. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Diis.  H  158,  161;    Dec.  Dig.  «=»58.] 

2.  Sales  <S=5>77(2),  201(4)— Deliveby—Titlhi— 
"P.  O.  B." 

In  a  contract  for  the  sale  of  acid  phosphate, 
the  written  words  "at  the  prices  set  opposite 
the  respective  brands  f.  o.  b.  cars  at  seller's 
factory"  meant  that  the  seller  was  to  load  it  on 
cars  at  its  factory,  and  that  the  buyer  was  to 
pay  the  freight  from  and  to  destination,  the 
words  "f.  o.  b."  meaning  literally  free  on  board, 
so  that  tiie  acid  was  to  be  put  on  cars  for  ship- 
ment without  any  expense  or  act  of  the  buyer, 
and  as  soon  as  so  placed  the  title  was  to  pass 
absolutely  to  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ont 
Di(t.  Si  210,  212,  536,  636;  Dec.  Dig.  <S=>77(2), 
201(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  F.  O.  B.] 

3.  Sales   €=»88— Cwntbaot— Constbuctioh— 
Question  fob  Jubt. 

In  a  printed  contract  for  the  sale  of  acid 
phosphate  providing  that  the  seller  should  pay 
the  freight,  and  conflicting  with  the  written  part 
of  the  contract  providing  that  the  buyer  should 
pay  the  freight,  there  was  no  ambiguity,  and  its 
construction  was  for  the  court,  and  not  for  the 
jury. 

[Ed.  Note.— For  otbetr  cases,  see  Sales,  Cent 
Dig.  §8  248-250;  Dec.  Dig.  «=>88.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty;  C.  W.  Smith,  Judge. 

Action  by  the  Planters'  Fertilizer  ft  Chem- 
ical Company  against  the  Columbia  Cotton 
Oil  Company  and  others.    Judgment  for  de- 


fendants,  and  plaintiff  appeals.     Reversed, 
and  cause  remanded  for  a  new  trial. 

Rose,  Hemingway,  Cantrell,  Loughborough 
&  Miles,  of  Little  Rock,  and  Stevens  ft  Stev- 
ens, of  Magnolia,  for  appellant  C.  W.  Mc- 
Kay, of  Magnolia,  for  appellees. 

HART,  J.  The  Planters'  FertiUzer  & 
Chemical  Company  sued  the  Colt^mbia  Cotton 
Oil  Company  and  others  to  recover  $2,813.36, 
which  it  alleges  was  the  balance  due  It  for 
1,250  tons  of  acid  phosphate  sold  by  plaintiff 
to  the  oil  company.  The  material  facts  are 
as  follows: 

The  Planters'  Fertilizer  ft  Chemical  0>m- 
pany  is  a  corporation  organized  tn  the  state 
of  Loulsianfi.  It  is  located  at  New  Orleans, 
and  Is  engaged  in  the  business  of  selling  fer- 
tilizers. The  Columbia  Cotton  Oil  Company 
is  a  corporation  organized  under  the  laws 
of  the  state  of  Arkansas,  engaged  In  business 
in  Magnolia,  Ark.  On  the  30th  day  of  July, 
1914,  the  two  corporations  entered  into  a 
written  contract  whereby  the  former  agreied 
to  sell  the  latter  1,250  tons  of  acid  phosphate. 
The  contract  was  drawn  up  on  a  printed  form 
of  the  selling  company  which  was  represented 
by  its  vice  president  and  manager,  W.  E. 
Turner.  »  The  purchaser  was  represented  by 
J.  W.  Bird,  its  manager.  That  part  of  the 
contract  which  Is  necessary  for  a  determina- 
tion of  the  issues  raised  by  the  appellee  is  as 
follows: 

"Witnesseth:  That  the  party  of  the  first  part 
hereby  sells  to  the  party  of  the  second  part  and 
the  second  party  hereby  purchases  from  the  said 
first  jjarty  the  amount  of  fertilizer  named  be- 
low at  the  prices  set  opposite  the  respective 
brands  per  ton,  in  car  lots,  f.  o.  b.  cars  at 
seller's  factory.  New  Orleans,  La. 

Quantity,  Brand.  Price. 

1,250  tons  per  ton. 

acid  phosphate  16%  avail  at  tS.25 

Stee  ol  bags,  — Iba. 

"Second  party  agrees  to  pay  freight  amount 
of  such  freight  to  be  deducted  from  above  prices 
in  settlement;  shipments  to  be  made  in  car 
lots." 

The  words  "seller's  factory.  New  Orleans, 
La.,  1,250  tons  add  phosphate  16%  avail, 
$8.25,"  were  written  in  the  contract  with  an 
indelible  pencil.  The  contract  was  executed 
in  triplicate.  The  copy  retained  by  the  sell- 
ing corporation  had  a  i)encil  mark  through  all 
that  part  of  the  contract  quoted  above  which 
begins  with  "Second  party  agrees  to  pay 
freight,"  etc.  The  copy  of  the  contract  sent 
to  the  purchaser  did  not  have  the  pencil  mark 
run  through  this  part  of  the  contract,  whicb 
was  in  printing  In  all  the  cc^ies. 

W.    E.   Turner   testified    substantially    as 

follows: 

"I  am  vice  president  and  manager  of  the 
plaintiff  corporation,  and  made  the  contract  with 
the  defendant  corporation.  The  contract  was 
executed  at  Magnolia,  Ark.,  July  30,  1914,  by 
J.  W.  Bird,  for  the  Cotton  Oil  Company  and  by 
myself  for  my  own  company,  I  filled  out  the 
contract  with  an  indelible  pencil,  and  then  hand- 
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ed  the  p^ncU  to  Mr.  Bird  for  him  to  sign  the 
contract  for  his  corporation.  I  noticed  that  the 
printed  part  'second  par^  agrees  to  pay  freight, 
amount  of  such  freight  to  be  deducted  £rom 
above  prices  in  settlement;  shipments  to  be 
made  in  car  lots,'  had  hot  been  marlced  ont  of 
tLe  contract,  and  I  picked  up  an  ordinar:^  lead 
pencil  and  marked  it  out.  The  reason  I  did  not 
mark  it  out  with  the  indelible  pencil  was  be- 
cause I  had  handed  it  to  Mr.  Bird  to  sign  the 
contract.  Tie  contract  was  signed  in  tripli- 
cate. I  had  to  slip  the  carbon  down  for  Mr. 
Bird  to  sign  the  contract,  and  in  doing  so  it 
went  down  below  the  words  marked  out  in  the 
copy  held  by  my  company,  and  because  the  car- 
boii  had  been  pulled  down  below  the  clause 
which  was  marked  out  b^  me  on  what  we  call- 
ed the  original  contract  is  the  reason  why  the 
clause  is  not  marked  out  on  the  other  two  copies 
of  the  contract.  It  was  our  intention  that  the 
clause  in  question  should  be  marked  out  of  all 
the  copies. ' 

The  qnestlon  Involred  in  the  appeal  Is 
whether  or  not  the  purchaser  or  seller  is 
bonnd  for  the  freight  onder  the  terms  of  the 
contract.  If  the  purchaser  Is  bonnd  for  the 
freight,  it  owes  the  seller  a  balance  of  $2,- 
645.31.  If  the  seller  Is  bound  to  pay  the 
freight,  there  Is  nothing  due  it  There  was 
a  verdict  and  judgment  for  the  defendant, 
and  the  plaintiff  has  appealed. 

[1 1  It  Is  a  well-recognized  rule  of  oonstmo- 
tlon  that,  where  a  contract  Is  written  In  part 
and  printed  in  part,  as  where  It  has  been 
filled  in  upon  a  printed  form,  the  parties 
nsnally  pay  much  more  attention  to  the  writ- 
ten parts  than  to  the  printed  parts.  Ac- 
cordingly, If  the  written  provisions  cannot 
be  reconciled  with  the  printed,  the  written 
provisions  control.  It  has  been  said  that 
this  rule  is  but  the  teaching  of  human  ex- 
perience crystaUzed  into  law.  The  reason 
given  is  that  the  written  words  are  the  Im- 
mediate language  and  terms  selected  by  the 
parties  themselves  for  the  expression  of  their 
meaning,  and  thus  more  safely  and  clearly  In- 
dicate the  Intention  of  the  contracting  par- 
ties. Un  the  other  hand,  the  printed  words 
are  a  general  formula  adapted  equally  to 
their  case  and  that  of  all  other  contracting 
parties  upon  similar  occasions  and  subjects. 
American  E^jcpress  Co.  v.  Pinckney,  29  111.  392 ; 
Atlantic  Terra  Cotta  C!o.  v.  Ooetsler,  150  Wis. 
19,  136  N.  W.  188,  Ann.  Cas.  1913E,  p.  958. 
and  case  notes:  Numerous  cases  from  the 
courts  of  last  resort  of  the  various  states 
and  from  the  Supreme  Court  of  the  United 
States  are  dted  in  support  of  the  rule.  The 
mle  has  also  been  recognized  by  this  court  In 
the  case  of  Leader  Co.  v.  Ldttle  Rock  Ry.  & 
Elec  Co.,  120  Ark.  221,  179  S.  W.  868.  In 
the  application  of  this  rule,  it  Is  readily 
apparent  from  reading  the  contract  quoted 
above  that  the  written  words  are  Inconsistent 
with  the  printed  words,  and  In  application 
of  the  mle  governing  such  cases  the  printed 
words  In  the  contract  must  yield  to  the  writ- 
ten words.  The  printed  words  provide,  In 
effects  that  the  purchaser  shall  pay  the 
freight  and  deduct  the  same  from  the  price  of 


the  fertilizer,  ^nie  written  language  of  the 
contract  provides  that  the  fertilizer  shall  be 
paid  for  at  the  prices  set  opposite  the  respec- 
tive brands  f.  o.  b.  at  "seller's  factory,  New 
Orleans,  La." 

[2]  The  words'  "at  the  prices  set  opposite 
the  respective  brands  f.  o.  b.  cars  at  seller's 
factory.  New  Orleans,  La.,"  mean  that  the 
seller  was  to  load  the  ferttli^r  on  the  cars 
at  its  warehouse  in  New  Orleans,  La.,  and 
that  the  purchaser  was  to  pay  the  freight 
from  there  to  the  place  of  destlnatloiL  The 
words  "f.  o.  b."  literally  mean  free  on  board, 
and  with  the  added  words  "at  seller's  fac- 
tory. New  Orleans,  La.,"  eta,  mean  that  the 
fertilizer  was  to  be  placed. on  cars  for  ship- 
ment at  the  seller's  warehouse  In  New  Or- 
leans without  any  expense  or  act  on  the 
part  of  the  buyer,  and  that  as  soon  as  so 
placed  the  title  Is  to  pass  absolutely  to  the 
buyer,  and  It  Is  to  pay  the  freight  Phoenix 
Packing  Co.  v.  Humphrey  Ball  Co.,  58  Wash. 
396,  108  Pac.  952;  Vogt  v.  Schlenebeck,  122 
Wis.  491,  100  N.  W.  820,  67  L.  R.  A.  756,  106 
Am.  St  Rep.  989,  2  Ann.  Cas.  814 ;  Hurst  v. 
Altamont  Mfg.  Co.,  73  Kan.  422,  85  Pac.  661, 
6  L.  R.  A.  (N.  S.)  928,  117  Am.  St  Rep.  625, 
9  Ann.  Cas.  549 ;  R.  J.  Menz  Lbr.  Co.  v.  E.  J. 
McNeeley  &  Co.,  68  Wash.  223,  108  Paa  621, 
28  L.  R,  A.  (N.  S.)  1007. 

[3]  If  it  be  considered  that  the  printed 
portion  of  the  contract  providing,  in  sub- 
stance, that  the  seller  should  pay  the  freight 
Is  still  In  the  contract,  it  Is,  as  we  have  al- 
ready seen,  In  conflict  with  the  written  part 
of  the  contract,  which  means  that  the  buyer 
shall  pay  the  freight.  Hence  there  was  no 
ambiguity  in  the  contract  and  its  construc- 
tion was  for  the  court,  and  not  for  the  Jury. 
Starnes  v.  Boyd,  101  Ark.  469,  142  S.  W. 
1143;  Clouston  v.  Maingault,  105  Ark.  213, 
150  S.  W.  858;  Mann  v,  Urquhart,  89  Ark. 
239,  116  S.  W.  219;  Thomas  v.  Johnston,  78 
Ark.  674-677,  96  S.  W.  468. 

Judgment  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


SMITH  V.  PRICE  et  aL    (No.  228.) 

(Snpreme  Court  of  Arkansas.     Oct  30,  1916.) 

1.  SPEcmo  Pebfobmance  ^=389— Defenses- 
Inequitable  CoNDDCT  OF  Plaintiff. 
In  a  suit  for  specific  performance  of  a  eon- 
tract  to  convey  land  by  the  terms  of  which  notes 
executed  by.  plaintiff  and  the  deed  were  placed 
in  escrow  pending  examination  of  title,  plamtifrs 
action  in  foreclosing  a  mortgage  lien  on  the  land 
subsequently  acquired  by  him,  taking  title  in  the 
name  of  bis  son  s  wife,  and  in  resisting  redemp- 
tion by  the  defendant,  although  his  attempt  to 
gain  title  was  unsuccessful,  was  inconsistent 
with  his  rights  under  the  contract,  and  it  was 
a  fair  exercise  of  the  chancellor's  discretion  to 
say  that  he  could  no  longer  invoice  the  equitable 
remedy  of  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  i  221;   Dec.  Dig.  <&=>89.] 
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2.  Vendob  and  Pubchaseb  «=»334(e>— Rkcov- 

KBY  OF  PbICE — CEEDIT  ON  NOTES. 

Plaintiff,  on  being  refused  specific  perform- 
ance, was  entitled  to  recover  a  commission  due 
him  for  sale  of  other  land,  credited  by  defendant 
on  plaintiff's  notes,  as  it  constituted  a  payment, 
as  did  the  actual  payment  of  the  first  install- 
ment of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  963,  97S-976;  De& 
Dig.  <S=3334(6).l 

Kirby,  J.,  dissenting. 

Appeal  from  Prairie  Chancery  Court;  J<flm 
M.  Elliott,  Chancellor. 

Action  by  Robert  B.  Smith  against  W.  M. 
Price  and  others.  From  a  decree  denying 
specLflc  performance  and  awarding  plaintiff 
a  money  Judgment,  plaintiff  appeals.  De- 
cree denying  specific  performance  affirmed, 
and  money  Judgment,  in  addition  to  that  re- 
covered below,  entered  for  plaintiff. 

R.  J.  Smith,  of  Montezuma,  Iowa,  and 
Manning,  Emerson  &  Morris,  of  little  Rock, 
for  appellant  Jno.  L.  Ingram,  of  Stuttgart, 
for  appellees. 

Mcculloch,  O.  J.  TWs  is  an  action  In- 
stituted In  the  chancery  court  of  Prairie 
county  by  appellant,  R.  B.  Smith,  against  ap- 
pellees to  require  the  spedflc  performance 
of  a  contract  executed  by  blm  and  appellee 
W.  M.  Price  for  the  sale  and  purchase  of  a 
tract  of  240  acres  of  land  situated  In  said 
county. 

Price  owned  the  lands  In  question,  which 
were  incumbered  by  two  mortgages  to  secure 
amounts  aggregating  about  $4,000,  neither  of 
which  mortgages  were,  however,  executed  by 
Price.  The  mortgages  were  executed  by 
Price's  grantors  prior  to  his  purchase.  Price 
entered  Into  a  written  contract  with  appel- 
lant, dated  October  31,  1906,  for  the  sale  of 
the  land  at  the  price  of  $9,500,  of  which 
$600  was  paid  cash.  The  contract  contained 
an  agreement  that  Price  would  rent  the  lands 
for  a  period  of  five  years  at  an  annual  rental 
of  $6  per  acre,  and  that  he  would  build  on 
the  land  a  pumping  plant  at  a  cost  of  $2,000. 
The  contract  specified  that  appelant  was  to 
pay  the  price  as  follows: 

"$500  down;  $1,500  when  deed  and  title  are 
accepted  by  second  party;  $2,000  when  rice 
pump  and  plant  of  that  cost  are  put  on  said 
premises  in  acceptable  manner  for  tke  purposes 
of  rice  culture  thereon,  but  not  ^rior  to  Janu- 
ary 1,  1907;  balance  purchase  price  payable  in 
five  equal  payments  of  $1,100  each  on  November 
10th  of  each  year  hereafter  until  all  are  paid, 
with  interest  at  the  rate  of  6  per  cent,  per  an- 
num from  November  10,  1907,  until  paid." 

The  $600  cash  payment  was,  as  before  stat- 
ed, paid,  and  appellant  executed  his  notes  to 
Price  In  conformity  with  the  contract  and 
the  notes,  together  with  the  deed,  were  plac- 
ed In  a  bank  at  Stuttgart  in  escrow  until  an 
abstract  of  title  could  be  furnished  and  ex- 
amined by  an  attorney.  The  contract  made 
no  reference  to  the  prior  mortgage  liens,  but 
their  existence  was  disclosed  by  the  abstract. 


and  the  attorney  who  examined  the  title  de- 
clined to  approve  it  until  the  liens  should  be 
removed.  The  papers  were  sent  by  the  Stutt- 
gart bank  to  another  bank  at  appellant's  home 
in  the  state  of  Iowa;  negotiations  being  pend- 
ing between  the  Iowa  Bank  and  Price  for  the 
sale  of  the  notes.  The  Iowa  bank  made  in- 
quiry of  appellant  about  the  validity  of  the 
notes,  and  he  called  attention  to  the  fact  that 
there  were  mortgage  liens  on  the  property 
which  had  to  be  removed  before  the  sale 
would  be  consummated,  and  that  he  would 
not  consent  to  a  sale  and  delivery  of  the 
notes  until  those  liens  were  dlscdiarged.  Cor- 
respondence took  place  between  appellant 
and  Price  about  allowing  the  notes  to  be 
sold  and  the  mortgage  liens  discharged  out  of 
the  price  to  be  received  from  the  notes,  but 
Price  would  not  consent  to  that  when  re- 
quested and  the  notes  were  not  sold. 

Subsequently  appellant's  son,  who  was  act- 
Ing  as  his  attorney  and  agent,  purchased  one 
of  the  mortgages  and  proceeded  to  foreclose 
the  same  under  the  power  contained  therein, 
and  the  lands  were  purchased  at  the  mort- 
gage sale  by  the  wife  of  appellant's  son.  The 
evidence  shows  that  the  purchase  was  really 
made  for  the  benefit  of  appellant  himself. 
Within  one  year  from  the  date  of  the  sale 
Price  attempted  to  redeem  from  the  mort- 
gage sale  by  tendering  the  amount  of  the 
debt,  Interest,  and  cost  of  sale  to  the  pur- 
chaser, but  the  tender  waa  refused,  and 
Price  thereupon  brought  suit  In  the  chancery 
court  of  Prairie  county  to  compel  an  accept- 
ance of  the  amount  In  redemption  of  the 
land  from  the  mortgage  sale.  Appellant  was 
made  a  party  to  that  action,  and  appeared 
and  resisted  Price's  effort  to  redeem,  but  the 
chancery  court  decreed  the  redemption,  and 
that  decree  was  affirmed  by  this  court  oa 
appeal.  102  Ark.  867,  144  S.  W.  206.  Th« 
record  In  that  case  shows  that  appellant.  In 
his  effort  to  resist  Price's  right  to  redeem, 
set  up  In  a  cross-complaint  the  latter'*  con- 
tract with  him  for  the  sale  of  the  land. 
The  cross-complaint  was  stricken  out  by  the 
court,  and  that  ruling  was  the  basis  of  the 
appeal  to  this  court.  It  was  held  here  that 
the  counterclaim  did  not  set  up  any  matter 
connected  with  the  foundation  of  the  plain- 
tiff's claim,  and  was  therefore,  not  properly 
a  matter  for  rdlef  In  that  action. 

The  present  action  was  Instituted  on  Oc- 
tober 6,  1811.  On  final  hearing  of  the  cause 
the  chancery  court  denied  the  prayer  for  spe- 
dflc performance,  but  decreed  the  recovery 
by  appellant  of  the  sum  of  $600,  the  cash 
payment  made  under  the  contract.  We  think 
the  decree  of  the  chancellor  was  correct  It 
has  been  held  by  this  court  that  specific  per- 
formance is  not  always  granted  as  a  matter 
of  right  but  rests  in  the  sound  discretion  of 
the  chancery  court 

In  Watktna  v.  Turner,  S4  Ark.  66S,  this 
court  said: 
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"Decrees  for  spedfic  performanoe  were  not 
originally  granted  In  any  case  as  matter  of 
course.  They  rested  in  the  sound  discretion  of 
the  chancellor  upon  all  the  equities  of  the  par- 
ticular case,  the  manifest  right  of  complainant 
the  hardship  of  the  case,  and  the  inadequacy  of 
the  l^al  remedy.  Afterwards,  when  the  prin- 
ciples upon  which  this  kind  of  relief  was  usually 
granted  became  established,  it  came  to  be  consid- 
ered the  duty  <^  the  courts  to  grant  it,  upon 
clear  cases  coming  within  the  principles,  out 
they  have  always  reserved  the  right  of  sound  dis- 
cretion, and  generally'  refuse  the  specific  relief, 
where  the  case  is  not  clear,  or  where  the  com- 
plainant is  in  the  wronj;,  or  there  are  consider- 
able countervailing  equities.  In  such  cases  it 
remains  competent  for  courts  of  equity  to  refuse 
to  interfere,  bnt  to  leave  the  parties  to  those 
rights  and  remedies  at  law  established  for  the 
general  administration  of  joatice." 

Prof.  Pomeroy,  in  his  work  on  E^qoity  Jn- 
rlsprudenoe,  said: 

"It  is  sometimes  said  that  the  remedy  of  spe- 
cific performance  rests  with  the  discretion  of  the 
court;  but,  rightly  viewed,  this  discretion  con- 
sists mainly  in  applying  to  the  plaintiff  the  prin- 
ciple. He  who  comes  into  a  court  of  equity  must 
come  with  clean  hands,  although  the  remedy,  un- 
der certain  circumstances,  is  regulated  by  the 
Srineiple,  He  who  seeks  equity  must  do  equity, 
be  doctrine,  thus  applied,  means  that  the  party 
asking  the  aid  of  the  court  must  stand  in  con- 
scientious relations  towards  his  adversary,  that 
the  transaction  from  which  his  daim  arises  must 
be  fair  and  just,  and  that  the  relief  itself  must 
not  be  harsh  and  oppressive  upon  the  defend- 
ant."    Pomeroy's  Eq.  vol.  1  (2d  Ed.)  {  13S. 

[1]  Appellant  had  the  right  to  insist  that 
the  mortgage  liens  be  discharged,  or  that  he 
be  protected  therefrom  before  the  consum- 
mation of  the  trade,  and  he  was  entirely 
within  his  rights  In  refusing  to  consent  to  a 
dellyery  and  sale  of  his  notes  until  those 
liens  were  discharged.  He  was  likewise 
within  his  rights  in  purchasing  the  ontstand- 
Ing  mortgage  lien  for  the  purpose  of  pro- 
tecting the  lands  from  foreclosure.  But  we 
are  of  the  opinion  that  appellant  put  himself 
In  an  inconsistent  attitude  towards  the  per- 
formance of  the  contract  when  he  foreclosed 
the  mortgage  and  bought  In  the  land,  and 
refused  to  allow  a  redemption,  thus  cutting 
off  Price's  title  and  permitting  performance 
of  the  contract  His  attitude  In  purchas- 
ing the  title  under  the  foreclosure,  which  the 
proof  shows  he  did  by  taking  the  title  in  the 
name  of  his  son's  wife,  was  inconsistent  with 
his  rights  under  the  contract,  for  the  reason 
that  the  divestiture  of  title  out  of  Price  by 
the  foreclosure  put  It  beyond  his  power  to 
I>erform  the  contract  by  conveying  the  land. 
The  fact  that  appellant's  effort  to  secure  the 
title  under  the  foreclosure  failed,  on  account 
of  Price's  redemption  from  the  sale,  did  not 
restore  appellant's  abandoned  right  to  a  spe- 
cific performance  of  the  contract  Having 
thus  put  himself  In  an  inconsistent  attitude, 
It  was  a  fair  exercise  of  the  chancellor's  dis- 
cretion to  say  that  he  can  no  longer  invoke 
the  equitable  remedy  of  spedflc  i>erfonnance. 

[2]  We  are  of  the  opinion,  however,  that 
the  court  erred  in  not  decreeing  to  appellant, 
in  addition  to  the  $500  paid,  the  further  sum 


of  I492.T0  wblcb  was  earned  by  appellant  as 
commission  on  sale  of  other  land,  and  which 
was  in  fact  credited  by  Price  on  the  notes. 
This  constituted  a  payment  as  much  as  did 
the  actual  payment  of  the  sum  of  $500,  and 
we  see  no  reason  why  a  distinction  should 
be  made  between  the  two  payments. 

The  decree,  so  far  as  It  denies  the  specific 
performance  of  the  contract  Is  affirmed. 
But  Judgment  will  be  entered  here  In  appel- 
lant's favor  for  the  sum  of  $492.70,'  with  In- 
terest from  date  of  credit  on  the  notes.  In 
addition  to  the  recovery  of  the  $500  allowed 
by  the  chancellor. 

It  Is  so  ordered. 

E:IRBT,  J.,  dissenting. 


TUGOIiB  T.  HOI<MAN  REAL  TESTATB  CO. 
(No.  282.) 

(Supreme  Court  of  Arkansas.     Oct  30,  1916.) 

1.  PLSAoma  4=9l99— FiiiiRe  of  Demurbbk— 
TiHB— Discretion  of  Ooubt. 

Under  Kirby's  Dig.  {  6111,  as  amended  by 
Acts  1915,  p.  1085,  t  6,  providing  that  the  de- 
fense to  any  complaint  must  be  filed  before  noon 
of  the  first  day  the  court  meets  In  regular  or  ad- 
journed session  after  service,  where  the  summons 
has  beoi  served  20  days  in  any  county,  and  sec- 
tion 6188,  as  amended  by  section  0  thereof  to 
Srovide  that  judgment  by  default  shall  be  ren- 
ered  by  the  court  where  the  defense  has  not 
lieen  filed  within  the  time  allowed  by  sections 
6111  and  6116,  provided  the  court  may  for  good 
cause  allow  further  time  for  filing  a  defense, 
allowing  a  demurrer  to  be  filed  after  20  days, 
where  no  action  could  have  been  taken  by  ue 
court  prior  to  the  day  on  which  it  was  filed, 
was  not  an  abuse  of  its  discreiion. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent  Dig.  {|  464-469;  Dec.  Dig.  «3>199.] 

2.  Vendor  and  Purohaskb  «=»814(1)— Action 

BT  PtmOHASEB— SiTFFICIBNCT  OF  COMPLAINT. 

A  complaint  held  to  allege,  in  effect,  that  a 
quitclaim  deed  to  the  property  described  was 
executed  and  delivered,  for  the  consideration 
named  which  defendant  had  agreed  to  pay,  and 
that  defendant  had  refused  to  pay  such  ccmsid- 
eration,  though  frequent  demand  therefor  had 
been  made,  and  to  be  good  as  against  a  demur- 
rer. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  M  920,  921;  Dec.  Dig. 
«=>314(1).] 

McCuUoch,  C.  J.,  and  Kirby,  J.,  dissenting. 

A]H)eal  from  Circuit  Court,  Pulaski  Coun- 
ty; G.  W.  Hendricks,  Judge. 

Action  by  E.  E.  Tuggle  against  the  Hol- 
man  Real  Estate  Company.  Judgment  for 
defendant  sustaining  Its  demurrer  to  and 
dismissing  the  complaint  and  plaintiff  ap- 
peals. Reversed,  and  cause  remanded,  vrith 
directions  to  overrule  the  demurrer. 

Troy  W.  Lewis,  of  Little  Rock,  for  appel- 
lant Carmlcbael,  Brooks,  Power  A  Rector, 
of  Little  Rock,  for  appellee. 

SMITH,  J.  Appellant  who  was  the  plain- 
tiff below,  filed  the  following  complaint: 
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"Comes  the  plaintiff,  E.  E.  Toggle,  and  for  his 
cau9e  of  action  against  the  defendant,  Holman 
Real  Estate  Company,  complains  and  alleges: 

"That  the  defendant  is  a  corporation  existing 
under  and  by  virtue  of  the  laws  of  Arkansas 
relating  to  corptorations,  and  is  doing  a  general 
real  estate  business  in  Pulaski  county,  Ark. 

"That  the  plaintiff  bought  from  or  through 
the  defendant  the  house  and  lot  described  as  fol- 
lows: Lot  4,  block  11,  Braddock's  addition  to  the 
city  of  Little  Rock,  Ark. — and  received  a  bond 
for  the  title  or  contract  of  purchase.  That  so 
much  of  the  purchase  money  paid  was  to  be 
rent,  and'the  remainder  of  it  to  be  equil?  ot  the 
plaintiff. 

"That  plaintiff  made  payments  on  said  place 
until  his  equity  according  to  the  said  agreement 
amounted  to  $323.20,  as  shown  by  the  defend- 
ant's books  and  by  the  officers  and  Agents  of  the 
defendant  acknowledging  the  equity  of  the  plain- 
tiff for  said  amount 

"That  on  the  18th  day  of  January,  1915,  the 
plaintiff  accepted  from  the  defendant  a  proposi- 
tion to  make  it  a  quitclaim  deed  to  the  said 
property.  The  proposition  was  set  out  in  a 
letter  by  the  defendant,  and  partly  expressed  the 
agreement  that  was  finally  reached  before  the 
making  ot  the  quitclaim  deed.  Said  letter  is 
hereto  attached  and  made  a  part  of  this  com- 
plaint the  same  as  if  here  recited  in  full.  The 
defendant  was  to  pay  $323.20  to  the  plaintiff, 
and  give  him  the  right  to  sell  the  property  for 
more  if  he  could  do  so  in  60  days,  and  it  was 
to  make  effort  to  sell  it  for  him  in  said  60  days, 
less  commission  and  paying  for  transfer  papers, 
and  if  it  failed  to  sell  for  him  within  the  said 
60  days,  then  its  moral  obligation  was  satisfied. 
That  the  consideration  promised  for  said  quit- 
claim deed  has  not  been  paid,  though  often  de- 
manded. 

"Wherefore  the  plaintiff  prays  judgment  for 
the  said  sum  of  ^23.20  and  for  all  just  and 
proper  relief." 

And  attached  thereto  was  tbe  following 
exhibit: 

"Little  Rock,  1-18-1915. 

"Mr.  B.  B.  Tuggle,  City— Dear  Sir:  In  re- 
gard to  the  amount  which  you  are  due  us  on  the 
cottage  at  3813  West  Sixteenth  street  will  say 
that  when  you  and  your  wife  have  executed  the 
quitclaim  deed  to  the  property  we  will  then 
hold  it  in  the  following  manner:  If  you  are  pei> 
sonally  successful  in  disposing  of  this  property 
within  60  days  (sixty)  to  a  buyer  capable  of 
carrying  out  your  contract  then  all  above  the 
amount  you  are  due  us  will  go  to  you. 

"It  is  also  agreed  that  we  are  to  use  our  ef- 
forts to  dispose  of  this  property,  and  if  within 
60  days  (sixty)  we  are  successful  in  so  doing 
then  all  above  the  expense  (such  as  5  per  cent 
commission,  transfer  of  papers,  etc.)  and  amount 
of  your  debt  will  go  to  you. 

"At  the  end  of  60  days  from  date  if  neither 
have  made  sale  then  this  moral  obligation  will 
have  been  satisfied  in  full. 
"Yonra  truly, 

"Holman  Real  Estate  Co.. 

"By  W.  E.  L.,  Secy." 

Upon  this  complaint  summons  Issued  and 
was  served  on  Augubt  17,  1915. 

On  September  11,  1915,  appellee  filed  a 
demurrer,  and  for  canse  said: 

"First  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

"Second.  That  the  court  has  no  jurisdiction 
to  hear  and  determine  said  canse." 

On  September  27,  1915,  appellant  filed  a 
motion  for  a  default  Judgment  in  which  he 
alleged  that  more  than  20  days  had  elapsed 
between  the  date  of  the  service  of  summons 
and  the  filing  of  the  demurrer.    This  motion 


also  alleged  that  It  'Is  filed  oa  tbe  first  day 
of  the  term  the  first  day  tbe  court  has-  been 
in  session  since  said  default  for  general  busi- 
ness." 

A  motion  was  also  filed  by  appellant  to 
strike  the  demurrer  from  the  files  of  tbe 
court  on  the  ground  that  it  was  not  filed 
within  20  days'  of  the  date  of  tbe  service  of 
the  summons. 

Both  motions  filed  by  appellant  were  over- 
ruled, and  the  demurrer  to  tbe  complaint  was 
sustained,  and  upon  appellant  declining  to 
plead  further  tbe  complaint  was  dismissed, 
and  this  appeal  has  been  duly  prosecuted 
from  that  order. 

[1]  Appellant  insists  that  appellee  was  In 
default  in  pleading  to  his  complaint,  and  that 
judgment  should  have  been  rendered  in  bis 
favor  under  the  provisions  of  Act  No.  290 
of  the  Acts  o£  1915,  v.  1061.  This  Is  an  act 
entitled: 

"An  a(t  to  regulate  pleading  and  practice  In 
the  circuit  and  chancery  courts  of  the  state  of 
Arkansas." 

Section  6  of  this  act  amends  section  6111 
of  Klrby's  Digest  to  read  as-  follows: 

"Sec  6111.  The  defense  to  any  complaint  or 
cross-complaint  must  be  filed  before  noon  of  the 
first  day  the  court  meets  in  regular  or  adjourned 
session  after  service:  First  Where  the  sum- 
mons has  been  served  twenty  days  in  any  coun- 
ty in  the  state.    Second.   •   •  •  Third.  •  •  • " 

Section  6188  of  Klrby's  Digest  Is  amended 
to  read  as  follows: 

"Sec.  6188.  Judgment  by  default  shall  be  ren- 
dered by  the  court  on  any  day  of  any  regular  or 
adjourned  session  in  any  ease  where  the  defense 
has  not  been  filed  within  tbe  time  allowed  by 
sections  6111  and  6112:  Provided,  that  the  court 
may  for  good  cause  allow  further  time  for  filing 
a  defense." 

The  effect  of  these  amendments  Is  to  re- 
quire the  defense  to  any  complaint  or  cross- 
complaint  to  be  filed  before  noon  of  the  first 
day  the  court  meets  in  regular  or  adjourned 
session  where  the  summons  has  been  served 
20  days  in  any  county  in  this  state;  and 
judgment  by  default  may  be  rendered  on  any 
day  of  any  regular  or  adjourned  session  whea 
tbe  defense  has  not  been  filed  on  or  before 
noon  of  the  first  day  of  court  20  days  after 
the  service  of  summona  There  Is  a  pro- 
viso, however,  that  for  good  cause  tbe  court 
may  allow  further  time.  And  we  are  not 
prepared  to  say  that  an  abuse  of  discretion 
is  shown  here  in  permitting  the  demurrer  to 
be  filed,  even  though  the  pleading  was-  not 
filed  in  time,  inasmuch  as  no  action  could 
have  been  taken  by  the  court  prior  to  the  day 
on  which  the  demurrer  was  filed. 

We  conclude,  therefore,  that  tbe  court  be- 
low properly  overruled  both  motions  filed  by 
appellant 

[2]  Counsel  for  appellee  insist  that  the 
demurrer  was  properly  sustained  upon  t>otb 
grounds  assigned.  It  is  argued  that,  if  de- 
fault bad  in  fact  be^i  made,  Judgment  could 
not  have  been  pronounced  for  any  given  s-um. 
But  we  do  not  agree  with  counsel  in  this 
contention.     The  complaint  alleges,  la  sub- 
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stance,  that  a  qnltclalm  deed  was  executed 
and  delivered  to  the  property  there  described 
for  the  agreed  consideration,  $323.20,  and 
that  there  had  been  a  refusal  to  pay  this 
consideration,  although  frequent  demand 
therefor  had  been  made.  There  is  attached 
to  tbe  complaint  and  made  an  exhibit  there- 
to a  letter  from  appellee  to  appellant  con- 
taining certain  propositions,  which  appellant 
has  approved  as  being  satisfactory  to  him; 
and,  while  there  are  no  allegations  In  the 
complaint  which  show  that  any  rights  have 
accrued  to  appellant  under  the  proviatons  of 
this  exhibit,  there  is  nothing  in  its  recitals 
which  contravene  the  allegation  of  the  com- 
plaint that  appellee  agreed  and  promised  to 
pay  $323.20  for  the  execntion  and  delivery 
of  tliis  deed. 

As  a  second  grotmd  of  demurrer  appellee 
says  tliat  It  does  not  appear  that  the  amount 
sned  for  exceeds  $100,  and  that  the  circuit 
court  therefore  had  no  original  Jurisdiction 
of  thiis  cause  of  action. 

It  follows,  however,  from  what  we  have 
just  said  that  the  sum  sued  for  is  $323.20, 
and  this  second  ground  of  demurrer  is  not, 
therefore,  well  taken. 

The  Jadgment  of  the  court  below  sustaining 
the  denwrrer  is  reversed,  and  the  cause  will 
be  remanded,  with  directions  to  overrule  it. 

MoOniXOCH,  O.  3.,  and  EIRBY,  J.,  dls- 

BNlt. 


KANSAS  CITY  SOUTHERN  RY,  CO,  ▼. 
LESLIE.    (No.  21A) 

(Sapreme  Court  of  Arkansas.    Oct  28,  1916.) 

1.  Pteadiro  ®=3236(3)  — AkknduentDttbino 

TBIAX,— DlSCBETION  OF  CotTBT. 

It  was  not  error,  after  defendant's  motion 
to  require  plaintiff  to  elect  npon  which  allega- 
tion of  negligence  he  relied,  for  the  court  to  per- 
mit plaintiff  to  amend  th«  petition  to  allege  that 
the  negligent  acta  complained  of  wer»  the  prox- 
imate cause  of  deceased's  injury,  since  the  court 
has  large  discretion  in  permitting  amendments 
of  the  pleadings. 

[Ed.    Mote.— For   other   cases,    see   Pleading, 
Cent.  Dig.  i  601;   Dec.  Dig.  <8=»236(3).] 

2.  Dkath  «=s>82  — Daicaobs  — SuFrEBmo  Be- 
it>BE  Dkath. 

In  an  action  for  death,  if  deceased  endured 
conscious  pain  and  suffering  because  of  tbe  in 
juries,  it  was  proper  to  assess  damages  in  such 
sum  as  from  tbe  testimony  would  appear  to  be 
fair  and  just  compensation  therefor,  from  the 
time  of  injury  to  death. 

[E^  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  i  106;  Dec.  Dig.  «s»82.] 

3.  Dkath    «s»86(l)— Daxaoeb— Instbuctions. 

It  was  proper  to  assess  damages  for  financial 
loss  to  widow  and  child  for  the  present  worth  of 
what  deceased  would  have  contributed  in  a  finan- 
cial way  had  he  lived,  limiting  the  right  of  the 
diDd  to  aoch  sum  a*  would  accrue  prior  to  ma- 
J«ity. 

[Ed.  Note.— For  other  casea,  see  Death,  Gent 
Dig.  H  108,  109,  112-114;  Dec.  Dig.  <3=>88(1).] 


4.  Triai.  €=»114— Conduct  of— Abgcment  of 

Counsel. 
In  action  by  administrator  of  deceased  brake- 
nmn,  it  was  not  error  to  permit  counsel  to  argue 
as  his  opinion  that  had  a  fiat  car,  in  climbing 
to  which  from  a  box  car  deceased  was  injured, 
been  placed  with  other  flat  cars,  the  injury 
would  not  have  occurred,  in  view  of  evidence  as 
to  the  situation  of  the  various  cars  in  the  train. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  275-278,  296;  Dec  Dig.  «=>H4.] 

Appeal  from  Circuit  Court,  Little  River 
County ;  Jeff.  T.  Cowling,  Judge. 

Action  by  Sam  B.  Leslie,  administrator  of 
Leslie  A.  Old,  deceased,  against  the  Kansas 
City  Southern  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Jas.  B.  McDonough,  of  Ft  Smith,  for  ap- 
pellant W.  P.  Feazel,  of  Nashville,  for  ap- 
pellee. 

KIRBY,  3.  This  Is  the  second  appearance 
of  this  case  In  this  court,  it  having  hereto- 
fore been  appealed  from  the  Judgment  ren- 
dered against  the  railway  company  and  af- 
firmed by  an  opinion  in  112  Ark.  306,  167  S. 
W.  83,  Ann.  Cas.  1915B,  834,  where  a  suf- 
ficient statement  of  it  appears.  It  was  tak- 
en on  a  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  where  tbe  Judgment 
was  reversed  for  error  in  the  giving  of  in- 
struction No.  10,  and  remanded  for  further 
proceedings.  238  U.  S.  699,  35*  Sup.  Ct.  844, 
59  L.  Ed.  1478.  That  court  in  Its  opinion 
said,  "Three  substantial  assignments  of  er- 
ror demand  consideration,"  and  after  review- 
ing and  deciding  that  said  assignments  1 
and  2  were  without  merit,  sustained  the 
third  assignment  relative  to  the  rule  for  the 
measure  of  damages  recoverable,  and  re- 
versed the  case  for  tbe  giving  of  said  In- 
struction No.  10. 

Upon  the  trial  anew,  virtually  the  same 
testimony  was  Introduced ;  the  error  indicat- 
ed being  avoided  by  another  instruction,  and 
from  tbe  Judgment  recovered  against  it,  the 
railway  company  prosecutes  this  appeal, 
stating  in  its  brief: 

"The  evidence  in  this  case  is  substantially  the 
same  as  it  was  at  the  former  trial,  with  some 
slight  changes  each  way.  There  may  be  some  lit- 
tle difference  in  the  testimogy  of  A.  C.  Holt,  and 
also  in  the  testimony  of  one  or  two  others,  but 
that  difference  is  not  sufficient  to  take  the  case 
to  a  Jury.  The  suit  is  one  under  the  federal 
law.  It  is  a  federal  question,  as  to  whether  or 
not  the  facts  shown  in  the  record  establish  a 
cause  of  action  under  the  federal  law.  There- 
fore, in  deciding  that  question,  It  is  respectfully 
submitted  that  the  court  must  follow  the  deci- 
sions of  the  federal  courts.  For  several  reasons 
which  are  given  below,  it  is  respectfully  sub- 
mitted that  under  the  construction  of  the  fed- 
eral Employers'  Liability  Act  [Act  April  22, 
1908,  c.  149,  35  Stat  65  (U.  S.  Oomp.  St  1918, 
§§  8657-8665)],  as  made  by  the  federal  courts, 
there  can  be  no  recovery  in  this  cause." 

Many  errors  are  assigned  which  we  do 
not  consider  because  of  their  having  been 
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determined  adversely  In  the  former  decision 
to  appellant's  contention. 

[1]  It  Is  Insisted  now  that  the  court  erred 
In  permitting  the  amendment  of  the  com- 
plaint by  appellant  In  giving  Instruction  No. 
10  on  the  measure  of  damages,  and  in  allow- 
ing an  Improper  argument  by  appellee's 
counsel.  At  the  conclusion  of  the  Introduc- 
tion of  appellee's  testimony,  appellant  moved 
the  court  to  require  him  to  elect  upon  which 
allegation  of  negligence  he  reUed  for  recov- 
ery, and  thereupon  be  amended  his  com- 
plaint by  leave  of  the  court,  by  adding  to 
the  allegations  of  the  second  paragraph : 

"That  all  the  acts  of  negligf^nce  hereinbefore 
complained  of,  either  concurring  or  single,  were 
the  approximate  cause  of  defendant's  fall,  in- 
jury, and  death." 

It  Is  not  shown  wherein  any  prejudice  re- 
sulted by  permitting  this  amendment,  It  not 
being  claimed  that  appellant  was  surprised 
thereby  or  did  not  have  all  of  Its  witnesses 
available  to  meet  and  refute  the  allegations 
of  the  complaint.  The  court  has  large  dis- 
cretion in  granting  or  permitting  amend- 
ments of  the  pleadings,  which  will  not  be 
controlled  unless  It  Is  shown  that  Its  discre- 
tion has  been  clearly  abused,  which  Is  In  no 
wise  apparent  Jiere.  American  Bond  C!a  v. 
Morris,  104  Ark.  276,  148  S.  W.  619. 

The  Instruction  complained  of  (No,  10) 
reads  as  follows : 

"If  you  find  for  the  plaintUf  on  the  deceased's 
cause  of  actiob,  that  is,  for  the  conscious  pain 
and  sufferinft  he  endured,  if  any,  by  reason  of  the 
injury,  yon  will  assess  the  damages  in  a  separate 
verdict  on  this  element  of  recovery  at  such  a  sum 
as  you  find  from  the  testimony  would  be  a  fair 
and  just  comjiensation  for  the  conscious  pain 
and  suffering  which  you  find  from  the  testimony 
the  deceased  underwent  on  account  of  the  injury, 
from  the  time  of  the  injury  to  his  death.  And  if 
you  find  for  the  plaintiff  on  the  question  of  finan- 
cial loss  to  the  widow  and  child  by  reason  of  the 
deceased's  death  you  will  assess  the  damages  in 
a  separate  verdict  on  this  element  of  recovery  at 
such  a  sum  as  you  find  from  the  evidence  would 
be  the  present  worth  of  what  the  deceased  would 
have  reasonably  contributed  to  them  in  a  finan- 
cial way  had  he  li^ed,  limiting  the  child's  right 
of  recovery  under  this  element  to  such  a  sum  as 
you  find  would  be  the  present  worth  of  what  the 
deceased  would  have  contributed  to  it  in  a  finan- 
cial way  up  to  the  time  it  arrived  at  its  maturl 
ty,  and  the  widow's  recovery  under  this  element 
to  such  a  sum  as  you  find  from  the  evidence 
would  be  the  present  worth  of  what  the  deceased 
would  have  contributed  to  her  in  a  financial  way 
daring  his  life.  You  may  assess  the  damages  im- 
der  this  element  of  recovery,  if  you  find  for  the 
plaintiff,  in  a  lump  sum,  but  when  you  have  done 
so,  if  you  do,  you  will  then  ai^ortion  the  same 
between  the  widow  and  child,  giving  the  child 
such  a  sum  as  you  find  from  the  evidence  would 
be  the  present  worth  of  what  the  deceased  should 
have  contributed  to  it  in  a  financial  way  up  to 
the  time  it  reached  its  majority,  and  to  ue  wid- 
ow such  a  sum  as  you  find  from  the  evidence 
would  be  the  present  worth  of  what  the  deceased 
would  have  contributed  to  her  in  a  financial  way 
had  he  lived,  during  his  life." 

[2,  S]  It  is  Insisted  that  this  inatmctlon 
famishes  no  guide  to  the  jury  for  assessing 
damages  on  the  subject  of  pain  and  suffer- 
ing, and  does  not  base  the  right  of  recovery 


for  the  widow  and  diHd  upon  fhelr  actnal 

pecuniary  loss,  and  that  it  is  contrary  to  the 
rule  for  measuring  damages  as  laid  down  by 
the  Supreme  Court  of  the  United  States. 

We  do  not  agree  with  this  contention,  and 
if  the  error  had  been  called  to  our  attention 
on  the  first  appeal,  there  had  been  no -need 
for  taking  the  case  to  the  United  States  Su- 
preme Court  for  its  correctlcsi,  bat  tliink 
the  Instruction  as  given  is  in  conformity  to 
the  rule  for  the  measurement  of  damages  as 
announced  by  said  court,  and  that  there  was 
no  error  committed  in  giving  it  K.  O.  Son. 
By.  Ca  V.  LesUe,  238  U.  S.  599,  35  Sup.  Ot 
844,  59  L.  Ed.  1478;  Mich.  Cent  Ry.  Co.  t. 
Vreeland,  227  U.  S.  69,  33  Sup.  Ct  192,  57 
L.  Ed.  417,  Ann.  Cas.  19140,  176;  Q.  C  &  S. 
F.  R.  B.  V.  McGlnnls,  228  U.  S.  173,  83  Sup. 
Ct  426,  57  L.  Ed.  785;  N.  O.  R.  R.  Co.  v. 
Zachary,  232  U.  S.  248,  84  Sup.  Ct  805,  58 
L.  Ed.  691,  Ann.  Cas.  19140,  159;  Norfolk 
&  Western  R.  R.  v.  Holbrook,  235  U.  S.  625, 
35  Sup.  Ct  143,  59  L.  Ed.  392;  St  L.,  I.  M. 
&  S.  R.  Co.  V.  Craft,  237  U.  B.  648,  35  Sup. 
Ct  704,  59  L.  Ed.  1160. 

[4]  It  is  next  contended  that  the  court 
erred  In  not  excluding  from  the  jury  the 
argument  of  appellant's  counsel  that  the  zinc 
car  should  have  been  put  in  some  other  part 
of  the  train,  back  with  the  other  tank  cars 
near  the  caboose.  The  court,  upon  objection 
being  made  to  this  argument,  said: 

"The  jury  has  heard  the  testimony  as  to  the 
arrangement  of  these  cars,  and  it  is  for  them  to 
determine  whether  or  not  defendant  exercised 
ordinary  care  in  the  making  up  of  that  train. 
They  will  determine  that  fact  from  the  tefti- 
mony" 

— ^wtdcb  remark  was  ahso  excepted  to. 

Appellant  insists  there  was  no  testimony 
In  the  record  npon  which  the  argument  could 
be  based,  and  that  the  court  should  have  ex- 
cluded it  on  that  account  It  does  not  pre- 
tend to  be  a  statement  of  a  fact  outside  the 
record,  but  is  only  an  argument  or  reason 
of  appellant's  counsel,  upon  the  facts  as  pre- 
sented In  evidence,  that  if  this  car  had  been 
with  the  others  of  like  kind,  there  would 
have  been  one  less  instance  reqairing  the 
employ^  to  go  up  and  down  from  a  higher 
to  a  lower  or  flat  car  upon  the  ladders  and 
grabirons  provided  for  snch  purpose. 

It  was  only  counsel's  view  of  the  matter, 
upon  the  condition  existing  and  the  case  as 
made  by  the  testimony,  or  expression  of  his 
opinion  thereon  in  argument,  and  no  error 
was  committed  in  the  court's  ruling.  Byrd  v. 
State,  76  Ark.  286,  88  S.  W.  974;  Reese  v. 
State,  76  Ark.  39,  88  S.  W.  841 ;  St  L,  I.  M. 
&  S.  B.  Go.  V.  Rogers.  93  Ark.  564,  126  S. 
W.  375,  1199;  St  L„  I.  M.  ft  S.  R.  Oo.  Y. 
Evans,  96  Ark.  547,  132  S.  W.  648. 

Appellant  files  an  additional  voluminous 
brief  in  reply  to  appellee's  motion  to  ad- 
vance and  affirm,  and  points  out  with  great 
particularity  certain  differences  In  the  testi- 
mony of  witnesses  as  Introduced  at  the  last 
trial;  bat   after   a   careful   review  <rf  the 
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wbole  record,  we  do  not  regard  such  differ- 
ences as  aufflclently  Important  and  material 
as  to  reqnlre  different  rulings  by  this  court 
to  those  made  on  the  former  appeal,  but 
rather  agree  with  appellant's  counsel  in  his 
said  statement  that  the  testimony  Is  sub- 
stantially the  same  as  at  the  former  trial, 
with  some  sUght  changes  each  way  that  are 
not  material. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  Is  aflBrmed. 


VAN  CAMP  y.  STATD.    (No.  188.) 
(Supreme  Court  of  Arkansas.     Oct  16,  191(1) 

1.  CsaasAL  Law  «=>1144(6)  —  Changb  or 
Vewtjk — Atfidavits— Pbesumptions. 

On  appeal  InTolving  petition  for  change  of 
venne,  the  court  most  treat  an  affiant  not  ex- 
amined aa  a  credible  person. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Die.  §{  2740,  2767,  2901,  3021;  Dec. 
Dig.  «=1144(6).] 

2.  Cbhonai.  Law  «=3lS4(2)— Chahoe  or  Vxn- 

XJB— "(SiKDIBXB  I^BSON." 

Persons  who  make  affidavit  for  change  of 
venae  on  the  ground  of  prejudice,  who  show 
themselves  famlliHr  only  with  the  sentiment  in 
the  city  of  trial,  and  not  with  that  in  the  coun- 
ty, are  not  "credible  persons"  within  the  mean- 
ing of  the  statute. 

[E^.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  H  248,  2S1:  Dec.  Dig.  «s» 
134(2). 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Credible  Person.] 

8.  CsQciRAi.  Law  «s>184(4)— Oharok  or  Vnr- 

ns— EVIDKNCE— DlSCBETIOR  OF  CJOUKT. 

EMdence  held  insufficient  to  show  abuse  of 
discretion  of  court  in  denying  motion  for  change 
of  venue  in  iiroaecatlon  for  peijuiy. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  f  248 ;  Dec.  Dig.  «=9l34(4).] 

4.  CanaNAi.  Law    «=9666(4)  —  Condvot  or 
Tbiaii— Rkkabks  or  Uoubt. 

Remarks  of  court  during  examination  of  ju- 
ror in  prosecution  for  perjury  referring  to  testi- 
mony m  a  dvil  case  at  the  trial  of  which  the 
juror  had  been  present  that  the  facts,  circum- 
stances, and  issues  would  be  practically  the 
same,  is  not  prejudicial,  where  the  issues  were  to 
the  extent  indicated  the  same  in  both  trials. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  1621;  Dec  Dig.  «=» 
055(4).] 

5.  Pebjxtbt  ^s>38(7)  —  EvmEHos  —  Sunn- 

CIENCT. 

In  prosecution  for  perjury  by  falsely  testify- 
ing that  another  paid  money  to  the  prosecuting 
witness,  the  charge  that  accused  so  testified  is 
sufficiently  supi>orted  by  showing  that  he  stated 
that  the  other  went  to  the  bank  to  get  the  money, 
and  Aen  handed  over  to  the  prosecuting  witness 
a  large  roll  of  money,  which  was  counted  and 
accepted  by  the  prosecuting  witness,  though  not 
actually  counted  in  bis  presence. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  i  117;    Dec  Dig.  «=>83(7).] 

«.  CaiMinAi.  Law  *=»423(1)  —  BJvinicwcs  — 
Statucents  or  Conbfibators— Aomissibil- 

XTT. 

In  a  prosecution  for  perjury  by  giving  false 
testimony,  where  the  prosecuting  witness'  testi- 
mony was  sufficient  to  show  conspiracy  between 


accused  and  another  to  defraud  the  prosecuting 
witness,  be  could  testify  as  to  conversations  with 
such  other  person  pursuant  to  the  conspiracy 
and  prior  to  its  consummation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ff  989,  999;  Dec  Dig.  <S=3 
423(1).] 

7.  WrrNKsSKS  4=»330(1)— Obxdibujtt— CTboss- 

BXAiaNATIOIf— ARSWBBS— BXFLARATIOR. 

Where  credibility  of  prosecuting  witness  in 
perjury  is  attacked  on  cross-examination  through 
showing  that  he  permitted  accused  without  pay- 
ment of  money  for  race  horses  to  leave  his  pres- 
ence carrying  the  bill  of  sale,  be  could  answer 
that  he  relied  on  rules  of  racing  association  to 
secure  payment 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1106;  Dec.  Dig.  «=>830(1).] 

8.  WrrNBSSxs  4=»330(1)— Cboss-Ezaioration 
— Scope. 

In  such  case,  where  counsel  then  asked  him 
if  he  relied  on  such  rules  for  conviction  in  a 
perjury  case,  it  was  proper  for  the  court  to  re- 
fuse to  permit  the  examination  to  proceed  fui^ 
ther  along  that  line;  the  question  being  friv- 
olous. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  f  1106;  Dec  Dig.  4=9880(1).] 

9.  OnnaNAi.  Law  4=91172(1)— Haxmlcss  E»- 

BOB— Sl7B)U88I0N  OT  ISSUES. 

In  prosecution  for  perjury  by  falsely  testify- 
ing in  another  action,  as  to  purchase  of  horses 
from  prosecuting  witness,  submission  of  issue 
whether  accused  purchased  a  certain  horse  or 
any  other  horse  was  not  prejudicial,  where  evi- 
dently intended  to  submit  the  issue  whether  the 
purchase  was  consummated  by  payment  of  mon- 
ey, thon^  it  was  not  disputed  that  certain  other 
horses  were  purchased. 

[EM.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  3128, 3154;     Dec  Dig.  «=s»1172(l).] 

10.  CBnoHAi,  Law  4=91172(2)  —  Habkless 

EBBOB— iNBTBUCnONS. 

In  prosecution  for  perjury,  instruction  that, 
to  convict,  die  state  need  not  make  proof  by  any 
certain  number  of  witnesses,  and  need  only  show 
legal  evidence  snfflcient  to  disprove  beyond  a  rea- 
sonable doubt  the  testimony  u^on  which  perjury 
was  charged,  while  erroneous  m  permitting  con- 
viction on  nntiorroborated  testimony  of  a  single 
witness,  was  not  prejadidal  where  two  witnesses 
actually  testified  as  to  the  falsity  of  the  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  8155;  Dec  Dig.  «=»1172(2).] 

Appeal  from  (Circuit  C!onrt,  Garland  Coun- 
ty;   Scott  Wood,  Judge. 

O.  O.  Van  Camp  was  convicted  of  perjury, 
and  be  appeals.    Affirmed. 

M.  S.  &  Arthur  Ck>bb,  of  Hot  Springs,  for 
appellant  Wallace  Davis,  Atty.  Gen.,  and 
Hamilton  Moses,  Asst  Atty.  Gen.,  for  tHe 
State. 

McCULLOCH,  O.  J.  This  Is  an  appeal 
from  a  Judgment  of  the  circuit  court  of  Gar- 
land county  ccmvlctlng  appellant  of  the  crime 
of  perjury,  which  said  offense  was  alleged 
in  the  Indictment  to  have  been  committed 
by  false  swearing  in  a  dvil  suit  tried  In 
the  Garland  circuit  court  wherein  appellant. 
Van  Oimp,  was  plaintiff  and  J.  T.  Strlte  and 
A.  L.  Valentine  were  defendants. 

Strlte  and  Valentine  were  the  owners  of 
four   horses   said   to   be   racers,   and   they 
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brought  tbelr  horses  to  the  dty  of  Hot 
Springs  to  attend  races  h«Id  there  in  the 
month  of  March,  1916.  Appellant  and  one 
Jones  resided  In  Hot  Springs,  and  they  ap- 
plied to  Strite  and  Valentine  to  get  them 
badges  which  would  pass  them  to  the  race 
track  so  that  they  could  encourage  betting. 
During  the  progress  of  the  races  negotia- 
tions were  opened  up  by  appellant  and  Jones 
with  Sttite  and  Valentine  for  the  purchase 
of  the  horses,  and  an  agreement  was  finally 
reached  for  the  sale  of  the  horses  or  some 
of  them  to  appellant  and  Jones.  There  is  a 
conflict  in  the  testimony  concerning  the  terms 
of  the  sale.  Strite  and  Valentine  testified 
that  they  agreed  to  sell  only  three  of  the 
horses,  named,  respectively,  Envy,  Cooster, 
and  Cherry  Seed,  and  that  the  other  horse, 
named  Encore,  was  not  to  be  included  in  the 
trade.  They  also  testified  that  only  the 
horses  were  to  be  sold,  and  none  of  the  rac- 
ing equipments  or  the  covers  or  bridles  or 
saddles  were  to  be  included.  Appellant  and 
Jones  both  testified  that  the  sale  was  to  in- 
clude all  four  of  the  horses  and  the  blankets, 
saddles,  and  bridles  and  other  equipments. 
The  price  agreed  upon  was  $1,500,  and  there 
is  no  dilute  about  that. 

It  appears  from  the  testim<niy  that  the 
terms  of  the  trade  were  finally  agreed  upon 
on  a  certain  evening,  and  that  appellant  was 
to  prepare  the  bill  of  sale,  and  the  parties 
were  to  meet  the  next  morning  for  the  pur- 
pose of  consummating  the  sale.  They  met 
the  next  morning,  and  in  the  meantime  ap- 
pellant had  prepared  the  bill  of  sale,  which 
Strite  and  Valentine  read  over  carefully,  and 
they  testify  that  the  writing  did  not  include 
the  name  of  the  horse  Encore  or  the  other 
property,  except  the  names  of  the  other  three 
horses.  According  to  the  testimony  of  Strite 
and  Valentine,  Jones  left  the  parties  to  go 
to  one  of  the  banks  to  get  the  remainder  of 
the  money  he  needed  to  make  the  payment 
of  $1,500,  and  on  his  return  they  repaired 
to  the  oflSce  of  a  Justice  of  the  peace,  and 
when  they  reached  there  Strite  and  Valen- 
tine signed  the  instrument,  and  their  signa- 
tures were  witnessed  by  the  Justice  of  the 
peace  and  a  constable  who  happened  to  be 
present. 

There  is  a  sharp  conflict  in  the  testimony 
af  to  what  occurred  Immediately  afterwards 
concerning  the  payment  of  the  money.  Strite 
and  Valoitine  both  testified  that  as  soon  as 
the  bill  of  sale  was  signed  appellfint  pl<^ed 
it  up  and  left  the  room ;  that  Jones  ran  bis 
hand  into  his  pocket  and  walked  into  the 
next  room,  and  when  Valentine  and  Strite 
followed  him  Jones  remained  that  Van  Camp 
wanted  a  oommissioD  for  sdllng  the  horses; 
that  they  refused  to  allow  any  commission ; 
and  that  Jones  refused  to  pay  the  money  ex- 
cept In  the  presence  of  appellant.  Eadi  of 
these  men  testified  that  the  agreed  purchase 
price  was  not  paid  then  or  at  any  odier  time. 
On  the  other  hand,  appellant  and  Jones  each 
testified  JUtat  the  money  was  banded  over  to 


Strite  and  Valentine  in  the  office  of  the  Jus- 
tice of  the  peace,  and  that  that  ended  the 
transaction.  The  blU  of  sale  as  exhibited  at 
the  trial  shows  that  the  horse  ESncore  and 
the  blankets,  bridles,  saddlesi  etc.,  were  in- 
eluded  therein,  but  Strite  and  Valentine  tes- 
tifled  that  those  things  were  not  in  the  bill 
of  sale  at  the  time  it  was  signed.  The  tes- 
timony of  the  Justice  of  the  peace  and  consta- 
ble to  some  extent  corroborates  the  testimony 
of  appellant  and  Jones,  but  they  do  not  swear 
positively  that  the  money  was  actually  paid 
over  in  the  office  or  that  the  writing  includ- 
ed the  horse  Encore  or  the  other  items  in 
dispute.  Strite  and  Valentine  testified  that 
after  making  considerable  effort,  without 
success,  to  get  appellant  and  Jones  together 
so  that  they  could  get  the  money,  they  went 
out  to  the  race  track  where  the  horses  were, 
and  that  later  appellant  came  out  there  with 
an  officer  end  tried  to  get  the  horses.  They 
refused  to  give  up  the  horses,  and  a  replevin 
suit  was  brought  in  the  name  of  appellant 

In  the  trial  of  that  cause  in  the  circuit 
court  appellant  testified  as  a  witness,  and 
his  testimony  was  substantially  the  same  as 
that  given  in  the  trial  of  the  present  case. 
He  testified  in  both  trials  that  the  horse  En- 
core and  the  blankets,  saddles,  bridles,  etc, 
were  included  in  the  trade  and  were  describ- 
ed in  the  bill  of  sale,  and  that  the  price, 
$1,600,  was  paid  in  the  office  of  the  JusUce 
of  the  peace.  The  charge  of  perjury  set  forth 
in  the  indictment  is  predicated  on  the  testi- 
mony given  in  the  trial  of  the  dvU  case 
which  is  alleged  to  be  false.  There  is  little. 
If  any,  controversy  as  to  the  substance  of 
the  testimony  given  by  appellant  in  the  trial 
of  the  civil  case;  the  real  controversy  be- 
ing over  the  quesUmi  of  the  truth  or  falsity 
of  that  testimony  concerning  the  alleged  sale 
of  the  horses. 

[1-3]  Appellant  filed  a  petition  for  a  change 
of  venue,  supported  by  the  affidavits  of  three 
persons,  all  of  whom  were  examined  in  open 
court  except  one.  We  must,  of  course,  treat 
the  one  who  was  not  examined  as  being  a 
creditable  perscm  (Whitehead  v.  State,  121 
Ark.  390,  181  S.  W.  154),  and  the  testlmmiy 
most  be  reviewed  in  order  to  determine 
whether  or  not  the  court  abused  its  discre- 
tion in  finding  that  none  of  the  otlier  affiants 
were  credible  persons  wltliin  the  meaning 
of  the  statute.  The  trial  court  is,  of  course, 
in  better  position  than  we  are  to  detumine 
the  question  of  this  sort,  and  it  has  been  the 
invariable  rule  here  to  uphold  the  trial 
court's  exercise  of  discretion  in  snch  mat- 
ters unless  an  abuse  there<^  has  bees  shown. 
All  of  the  affiants  were  examined  at  consid> 
erable  length  concerning  their  Imowledge  of 
the  state  of  feeling  towards  appellant,  and 
it  was  shown  that  many  of  the  witnesses  had 
but  little,  if  any,  knowledge  of  the  feeling 
outside  (rf  the  city  of  Hot  Springs.  Of  coarse, 
it  is  easy  to  see  that  tliere  was  no  abuse  of 
discretion  by  the  court  in  holding  that  those 
persons  were  not  credible  within  the  mean- 
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Ing  of  the  statute.  Several  of  the  affiants, 
however,  showed  a  knowledge  to  some  extent 
ontslde  at  the  dty  of  Hot  Springs.  When 
the  fact  Is  considered  that  the  transaction  out 
of  whl<di  the  cIyU  action  arose  occurred  less 
than  a  month  before  the  trial  of  the  present 
case,  thereby  giving  very  little  time  for  the 
Incident  to  become  sufficiently  notorious  to 
arouse  the  prejudice  of  the  inhabitants  of 
the  whole  county  to  the  extent  that  a  fair 
and  impartial  trial  could  not  be  obtained, 
together  with  the  somewhat  vague  and  un- 
certain statements  of  the  witnesses  concern- 
ing their  actual  knowledge  of  the  condition 
of  public  feeling  outside  of  the  city  of  Hot 
Springs,  we  cannot  say  that  there  was  an 
abuse  of  the  court's  discretion.  The  testi- 
mony of  the  affiants  does  not  in  fact  make 
out  a  case  of  such  general  prejudice  existing 
in  the  minds  of  the  inhabitants  of  Garland 
coonty  as  would  prevent  a  fair  and  impar- 
tial trial,  and  the  court  was,  we  think.  Jus- 
tified in  reaching  the  conclusion  that  they 
made  the  affidavits  upon  insufficient  infor- 
mation on  the  subject,  and  that  they  were 
not  to  be  treated'  as  credible  persons.  We 
decline,  therefore,  to  disturb  the  ruling  of 
the  court  In  refusing  to  grant  the  change  of 
venue. 

The  assignments  of  error  are  very  numer- 
ous, and  many  of  them  are  not  of  sufficient 
Importancej  to  call  for  discussion.  Only 
those  which  are  deemed  important  will  there- 
fore be  mentlcMied. 

[4]  In  the  examination  of  veniremen  con- 
cerning their  Qualifications  to  serve  as  Jurors 
in  the  case,  there  arose  a  controversy  be- 
tween counsel  for  the  state  and  for  the  de- 
fendant concerning  certain  questions  to  be 
propounded  to  one-  William  Sumpter,  who 
bad  been  summoned  as  a  Juror.  A  colloquy 
took  place  between  the  trial  Judge  and  coun- 
sel in  the  case  in  which  the  court  mada  the 
following  statement: 

"The  issue  there  [in  the  clvU  suit]  was  practi- 
cally the  same  in  a  way  as  it  would  be  here, 
because  one  side  there  claimed  that  he  bought 
the  four  horses,  and  the  other  side  claimed  that 
he  did  not." 

Sumpter,  It  seems,  had  been  present  dur- 
ing a  part  of  the  trial  of  the  civil  action, 
and  this  statement  was  made  In  response  to 
questions  from  counsel  as  to  how  far  they 
could  go  in  Interrogating  Sumpter  concern- 
ing Impressions  formed  from  what  be  had 
heard  In  the  trial  of  the  other  case.  Coun- 
sel for  appellant  excepted  to  the  remark 
made  by  the  court.  We  do  not  see  how  the 
remark  of  the  court  could  have  had  any 
prejudicial  eftect,  for,  aa  was  subsequently 
developed  In  the  trial,  the  principal  Issue 
turned  out  to  be  the  same  In  both  cases, 
that  Is,  to  say  whether  or  not  the  bill  of  sale 
Included  four  horses  or  only  three.  It  does 
not  appear  from  the  record  that  any  Jurors 
bad  been  accepted  at  that  time,  and  that  any 
of  them  were  present  to  bear  this  remark 
of  the  court;  but,  even  If  they  were,  we  do 
not  tUnk  that  It  bad  any  prejudicial  effect 


fpr  the  issues  were,  to  the  extent  indicated 
In  the  court's  remark,  the  same  In  both  tri- 
als. There  was,  as  before  stated,  no  con- 
troversy In  the  testimony  as  to  what  the  is- 
sues were  In  the  civil  case,  nor  was  there 
any  substantial  controversy  as  to  what  the 
testimony  of  appellant  was  upon  those  is- 
sues. 

[I]  It  Is  contended  by  appellant  that  the 
evidence  in  the  present  case  does  not  show 
definitely  that  he  testified  In  the  former 
case  that  the  sum  of  $1,500  was  actually 
paid  over  to  Strlte  and  Valentine  by  Jones, 
but  we  are  of  the  opinion  that  the  testi- 
mony does  show  that  conclusively.  It  is 
true  appellant  stated  in  his  testimony  in  the 
civil  case  that  the  money  was  not  actually 
counted  In  his  presence,  but  he  stated  that 
Jones  went  off  to  the  bank  to  get  the  bal- 
ance of  the  money,  and  that  after  his  re- 
turn they  went  to  the  office  of  the  Justice  of 
the  i>eace  where  the  bill  of  sale  was  signed, 
and  that  Jones  then  handed  over  to  Strlte 
and  Valentine  a  large  roll  of  money  contain- 
ing bills  of  $20  and  other  denominations,  and 
that  It  was  counted  and  accepted  by  Strlte 
and  Valentine.  T^e  effect  of  his  testimony 
was  that  the  agreed  price  of  $1,SOO  was  in 
fact  paid  in  his  presence.  The  court  there- 
fore might  very  well  have  eliminated  from 
the  consideration  of  the  Jury  all  question  as 
to  what  the  issues  were  In  the  civil  case, 
and  what  the  testimony  of  appellant  was 
concerning  those  Issues,  and  limited  the  con- 
sideration df  the  Jury  to  the  sole  question  in 
the  case,  whether  or  not  the  testimony  so 
given  was  true  or  false.  That  was  reaUy 
the  only  Issue  in  the  present  case,  and  the 
Jury  In  finding  appellant  guilty  necessarily 
reached  the  conclusion  that  the  horse  En- 
core and  the  saddles,  bridles,  blankets;  etc., 
were  not  embraced  in  the  bill  of  sale,  and 
that  the  price  was  never  paid  over  to  Strlte 
and  Valentine,  and  that  the  testimony  of 
appellant  was  therefore  false. 

[I]  Appellant  objected  to  the  testimony  of 
Strlte  and  Valentine  concerning  the  state- 
ments made  to  them  by  Jones  in  appellant's 
absence,  the  statements  claimed  by  Sprite 
and  Valentine  to  have  been  made  by  Jones 
when  he  went  off  Into  the  rooms  adjoining 
the  office  of  the  Justice  of  the  peace.  The 
statement  of  Jones,  to  which  they  testified, 
was  that  appellant  claimed  a  commission, 
and  that  he  (Jones)  would  not  pay  over  the 
money  in  the  absence  of  appellant  The  tes- 
timony of  Strlte  and  Valentine  was  sufficient 
to  establish  a  conspiracy  on  the  part  of 
Jones  and  appellant  to  swindle  Strlte  and- 
Valentlne  out  of  their  property,  and  ,that 
the  alleged  statements  of  Jones  were  made 
pursuant  to  that  conspiracy  and  prior  to  Its 
consummation.  One  of  the  issues  In  the  case 
was  whether  or  not  the  money  was,  in  fact, 
paid  over,  and  it  was  proper  to  permit  the 
witnesses  to  relate  any  statements  made  by 
either  appellant  or  Jones  In  carrying  out  the 
conspiracy. 
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[7]  Another  exception  relates  to  the  ruling 
of  the  court  In  itermittlng  witness  Strlte  to 
explain  certain  rales  of  the  racing  associa- 
tion. The  statement  of  the  witness  was 
given  In  response  to  a  question  prc^raunded 
on  cross-examination  as  to  why  the  witness 
had  permitted  appellant  to  leave  the  room 
with  the  bill  of  sale  In  his  possession  before 
the  money  was  paid,  and  the  substance  of 
the  statement  was  that  there  were  certain 
rules  of  the  racing  association  which  provid- 
ed for  an  adjustment  of  all  dlfterences  be- 
tween Its  patrons  and  to  exclude  from  the 
track  all  persons  found  to  be  guilty  of  disrep- 
utable practices,  and  that  the  witness  re- 
Ued  upon  these  rules  as  a  protection  against 
fraud,  and  that  such  reliance  Induced  him 
to  permit  the  appellant  to  take  the  bill  of 
sale  away  with  Mm  before  the  money  was 
actually  paid.  This  Is  the  substance  of  the 
explanation  given  by  the  witness  concerntog 
the  rules  of  the  association,  and  we  think 
that  the  court  was  Justified  In  allowing  him 
to  make  the  statement  in  response  to  the 
attack  made  on  his  credibility  on  account  of 
his  admission  that  he  had  let  appellant  take 
the  bill,  of  sale  before  the  money  was  paid. 

[I]  Counsel 'fbr  appellant  then  asked  the 
witness  whether  or  not  he  relied  upon  the 
rules  of  the  association  for  a  oonTictl(m  In 
the  case,  and  to  prove  that  he  did  not  sell 
the  fourth  horse.  Encore,  but  the  court,  re- 
fused to  tMrmlt  the  cross-examination  to 
proceed  any  farther  along  that  line,  and  we 
are  of  the  opinion  that  the  ruling  of  the 
court  was  correct.  The  question  was  real- 
ly frivolous,  and  the  court  properly  stopped 
the  cross-examination  aloag  that  Une. 

[I]  Objection  was  made  to  an  Instruction 
given  by  the  court  submitting  the  question 
whether  or  not  appellant  purchased  from 
Strlte  and  Valentine  four  horses,  naming 
them,  "or  any  other  horses";  it  being  con- 
tended that  the  undisputed  testimony  shows 
that  three  horses  were  purchased  and  that 
that  question  should  not  have  been  submit- 
ted to  the  Jury.  It  may  be  said,  in  the  first 
place,  that  there  Is  no  dispute  about  the  ne- 
gotiations for  the  sale  of  the  three  horses 
nor  for  the  price  to  be  paid,  and  that  there 
could  not  be  any  prejudice  in  that  part  of 
the  Instruction  objected  to,  but  what  the 
court  meant  to  submit  there  was  whether  the 
purchase  of  any  horses  at  all  had  in  fact 
been  consummated  by  payment  of  the  money. 
There  was  a  sharp  conflict  in  the  testimony 
as  to  whether  or  not  there  had  been  a  con- 
summation of  the  sale  which  the  undisputed 
testimony  showed  was  negotiated.  That 
was  one  of  the  Issues  In  the  case  which  af- 
fected the  question  of  the  truth  or  falsity 
of  appellant's  alleged  testimony. 

[1Q]  Error  of  the  court  is  also  assigned  In 
giving  an  Instruction  which  reads  as  fol- 
lows : 


"In  order  to  convict  defendant  for  peijury,  it 
is  not  necessary  for  the  state  to  make  proof  by 
any  certain  number  of  witneaaes,  but  a  convic- 
tion may  be  had  upon  any  legal  evidence  of  a  na- 
ture and  amount  sufficient  to  disprove,  beyond  a 
reasonable  doubt,  the  testimony  upon  which  per- 
jury is  assigned," 

The  contention  Is  that  the  Instruction  per- 
mits a  conviction  to  be  had  upon  the  uncor- 
roborated testimony  of  one  witness.  That 
criticism  of  the  instruction  is,  we  think, 
sound,  but  it  bad  no  prejudicial  effect  in 
the  present  case,  for  the  reason  that  two 
witnesses  testified  concerning  the  falsity  of 
appellant's  testimony,  and  that  was  suffi- 
cient to  sustain  a  conviction  If  the  testimony 
satisfied  the  Jury  beyond  a  reasonable  doubt 
of  the  guilt  of  the  defendant.  (Conceding, 
therefore,  the  instruction  to  be  erroneous, 
it  is  not  prejudicial,  and  does  ^ot  call  for  a 
reversal.  Brooks  ▼.  State,  01  Ark.  606,  121 
S.  W.  740. 

It  Is  insisted  that  the  evidence  Is  not  suf- 
ficient to  Justify  a  conviction;  that  the  testi- 
mony of  Strlte  and  Valentine  was  of  such  a 
character  that  it  ought  to  have  been  entire- 
ly disregarded  by  the  Jury.  We  think,  how- 
ever, that  that  was  a  question  for  the  Jury, 
and  that  there  was  saffldent  evidence  to  sos- 
taln  the  conviction. 

The  Judgmeut  la  therefore  affirmed. 


Ward 


SIMMONS  V.  A.  C.  CARTER  &  CO. 
(No.  202.) 

(Supreme  Court  of  Arkansas.     Oct  16,  1916.) 

1.  Ottabdian  and  Wabd  4t=>02  —  Sau  of 
Land — Bond — Ibbkouijibity. 

Where  a  guardian  applying  for  a  sale  of  his 
ward's  land  executed  a  bond  conditioned  'as  re- 
quired by  the  statute  with  a  penalty  In  a  less 
amount  than  tiiat  required.  Its  sufficiency  was 
within  the  discretion  of  the  court,  and  his  fail- 
ure to  execute  a  larger  bond  was  a  mere  irr^u- 
larity,  not  affecting  the  validity  of  the  sale. 
jd.  Note.— For  other  cases,  see  Ouardlan  and 
ard.  Cent.  Dig.  f{  363-3^;  Dec.  Dig.  «=» 
92.] 

2.  Infants  «s»88— Salk  of  Laiii>— "Bdvoa- 
TioN ' '— STAnrrE. 

Under  Kirby's  Dig.  |  3794,  anthorixing  a 
guardian's  sale  of  his  ward's  land  only  for  the 
primary  purpose  of  educating  the  ward,  the 
word  "education"  Indudes  expenses  necessarily 
incident  to  schooling.  Including  the  maintenance 
of  a  minor  of  school  age. 

[Ed.  Note.— For  other  cases,  see  Infbnts,  Gent 
Dig.  §  84;  Dec.  Dig.  «=938. 

For  other  definitions,  see  Words  and  Pfarases, 
Slrst  and  Second  Series,  Education.] 

8.  OUABDIAR   AND  WaBD   4s>114  —  SALX  OF 
I/AND— RiOHTS  OF  PCBCHASKB— AFPUCATIOK 

OF  Pbocebdb. 
The  purchaser  at  a  guardian's  sal^  of  land, 
is  not  bound  to  see  that  the  proceeds  are  prop- 
erly employed,  nor  is  his  purchase  invalidated 
because  the  proceeds  are  diverted  from  the  pur- 
pose for  which  they  were  intended. 

[Ed.  Note.— BV>r  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {  399;   Dea  Dig.  «=>114.] 


s=»For  other  cases  see  same  topic  and  KBT-NUHBBR  In  all  Ker-Numbered  Dlsesta  and  Indexes 
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4.  GuABDiAir  AiTD  Wabd  «=>86  —  SAI.B  or 

La  nd— NonoEs— SumciBNOT. 
Kirby's  Dig.  |  4923,  while  not  repealing  lec- 
tion 190,  provides  an  optional  method  of  glT- 
ing  notice,  and  notice  given  portroant  to  lec- 
tion 190,  providing  for  notice  by  posting,  or  In 
conformity  with  section  4923,  relating  to  legal 
notices  and  advertisement,  is  so  far  sufficient 
that  a  sale  will  not  be  held  void  after  confirma- 
tion. 

[Ed.  Note.— For  other  cases,  we  Qoardian  and 
VCard,  Cent.  Dig.  H  363,  364;  Dec.  Dig.  «=>96.] 

6.   GVABDIAIT    AND    WABD    ^3>99    —    SALK    OF 

Land— Refobt— iNTSBsax. 
On  a  guardian's  sale  of  Us  minor  ward's 
land,  the  guardian's  affidavit,  with  his  report 
tiiat  he  was  not  interested  In  the  sale  in  any 
manner,  was  a  substantial  compliance  with  the 
statute  thereon. 

W'Sd.  Note.— For  other  eases,  see  Guardian  and 
ard.  Cent  Dig.  {}  370,  S71 ;    Dec.  Dig.  *=» 
90.] 

6.  Apfkai.   AITD    SktBOB    «=3934(2>— Saix    or 
Lard  —  Vai.ttx  —  Statutb  —  "Void"  — 

Under  Kirby's  Dig.  f  8796,  providing  that  no 
realt7  of  any  minor  shall  be  sold  for  less  than 
three-fourths  of  the  appraised  valae,  wliich  re- 
quirement is  Jurisdictional,  section  3793,  pro- 
viding that  au  probate  sales  of  realty  pursu- 
ant to  proceedings,  not  in  substantial  compliance 
with  statutory  provisions,  shall  be  "voidable," 
which  has  been  construed  to  mean  "void,"  the 
Supreme  Court  may,  notwitiistanding  an  order 
confirming  a  guardian's  sale,  inquire  whether 
the  statutory  provisions  as  to  probate  sales  have 
been  substantially  complied  with;  and,  where 
the  guardian's  report  recited  a  sale  for  two- 
thir&  of  its  apprailsed  value,  and  the  recitals  of 
the  deed,  which  by  section  3799,  are  made  prima 
fade  evidence,  snowed  that  the  land  sold  for 
three-fourl^  of  its  appraised  value,  the  Su- 
preme Court  would  conclude  that  before  confir- 
matiMi  of  the  report  of  sale,  the  lower  court  as- 
certained tiie  truth  of  the  matter  as  it  should 
have  done,  though  it  did  not  correct  the  erro- 
neous recital  in  the  report 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  3777;   Dec.  Dig.  «=>934(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Void;    Voidable.] 

Appeal  from  Monroe  Chancery  Court ;  Jno. 
M.  Elliott,  Chancellor. 

Action  by  Buth  Simmons  against  A.  C. 
Carter  ft  Co.  Judgment  tor  defendant,  and 
plaintiff  appeals.    Affirmed. 

C.  F<  Greenlee,  <xC  Brlnkley,  for  appelliuit 
Mann  tug,  Eknerson  ft  Morris,  of  Little  Rock, 
tat  appdlee. 

SMITH,  X  Appellant  brought  this  suit  to 
set  aside  a  conveyance  made  by  her  guardian 
of  a  40«ci«  tract  of  land  which  she  had  in- 
berlted  from  her  mother.  She  alleged  that 
the  sale  and  ccMiTeyance  to  appellee,  who 
was  the  defendant  below,  was  void  for  the 
following  reasons:  First,  that  the  guardian 
bad  failed  to  execute  a  soffldent  bond;  sec- 
ond, that  the  sale  was  not  ordered  solely  for 
the  purpose  of  her  edncatloa;  third,  that  the 
sale  was  void  because  the  »Mloe  of  sale  was 
not  given  as  required  by  law;  fourth,  that 
In  reporting  the  sale  no  proper  affidavit  was 
made  by  the  guardian  redtlng  that  he  was 
not  interested  in  the  sale;    fifth,  that  the 


court  had  no  authority  to  ccmflrm  the  report 
of  sale  because  it  recited  that  the  land  had 
been  sold  for  two-thirds  of  its  appraised  val- 
ae. These  questions  will  be  discussed  in  the 
order  In  which  they  have  been  stated. 

[1]  First  It  is  admitted  that  the  guardian 
executed  a  bond  conditioned  as  required  by 
the  statute;  but  it  is  said  that  inasmuch  as 
its  penalty  was  only  $100,  it  must  be  assumed 
that  in  its  execution  no  account  was  taken 
of  the  value  of  the  land,  and  that  a  bond 
should  and  would  have  been  required  in  this 
amount  if  only  the  personal  property  had 
been  taken  into  account  The  t>ond,  of 
coarse,  should  have  been  executed  for  a  larg- 
er sum;  but  there  was  a  bond,  and  it  was 
conditioned  as  required  by  law,  and  its  suffi- 
ciency was  a  question  wlilch  addressed  itself 
to  the  Boond  discretion  of  thB  court,  and 
the  fallare  to  execute  a  larger  b<md  is  a 
mere  Irregularity  which  cannot  now  aftect 
the  validity  of  the  sale. 

[2]  Second.  The  petition  for  the  order  of 
sale  does  allege  that  the  minor  was  without 
means  with  which  to  "(dothe,  feed,  and  edu- 
cate herself,"  and  the  petitioner  did  pray 
that  the  order  of  sale  be  made  "for  the  pur- 
pose of  maintaining  and  educating  his  said 
ward."  At  the  time  of  tills  petition  the  minor 
was  of  school  age,  and  it  was,  therefore, 
proi)er  for  the  probate  court  to  determine 
whether  or  not  this  sale  was  necessary  for 
her  education  under  section  3794  of  Kirby's 
Digest  It  is  conceded  that  the  sale  was 
had  under  the  authority  of  that  section;  bat 
It  is  urged  that  counsel  placed  too  narrow 
a  meaning  upon  the  word  "education"  there 
employed.  It  is  true  that  this  section  au- 
thorizes a  sale  only  for  the  primary  purpose 
of  educating  the  minw,  but  a  child  must  be 
maintained  while  it  is  being  educated,  and 
malntouince  is  therefore  a  necessary  ex- 
pense in  the  education  of  the  child.  The 
word  "education"  as  here  employed  must  be 
regarded  as  including  those  expenses  neces- 
sarily Incident  to  one's  schooling.  Harper 
T.  Smitii,  89  Ark.  288,  U6  S.  W.  074,  131 
Am.  St  Rep.  93. 

[3]  In  this  connection,  It  Is  urged  that  the 
proceeds  of  the  sale  were  not  devoted  to  the 
minor's  education.  But  the  purchaser  at 
the  sale  is  not  bound  to  see  that  the  money  is 
properly  employed.  Nor  is  his  purchase  In- 
validated because  It  Is  diverted  from  the  pur- 
pose for  which  It  was  Intended.  Harper  t. 
Smith,  supra. 

[4]  Third.  The  notice  of  sale  was  given  by 
publication  in  a  newspaper,  and  no  notices 
were  posted  as  provided  by  sections  190  and 
3795  of  Kirby's  Digest  Long  subsequent  to 
the  enactment  of  these  statutes  the  Leglsla- 
tnre  enacted  what  is  now  section  4923  of 
Kirby's  Digest,  and  while  this  section  has 
not  been  treated  as  repealing  section  190  of 
Kirby's  EMgest,  it  has  been  regarded  as  pro- 
viding an  optional  method  of  giving  such  no- 
tices, and  we  have  held  that  notice  given  pnr- 
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Buant  to  section  190  of  Klrby's  Digest,  or  In 
conformity  with  section  4923  of  Klrby's  Di- 
gest, was  such  a  substantial  compliance  with 
the  statutory  provisions  that  a  sale  made  up- 
on notice  given  In  either  manner  would  not 
be  held  void  after  confirmation.  Harper  v. 
Smith,  89  Ark.  289,  116  S.  W.  674,  131  Am. 
St  Rep,  93;  Lendreth  r.  Benson,  116  Ark. 
369,  173  S.  W.  427. 

[!]  Fourth.  We  do  not  agree  with  learned 
counsel  that  this  sale  is  void  because  the 
guardian  did  not  return  with  his  report  of 
sale  a  proper  affidavit  that  he  was  not  a  pur- 
chaser of  the  land,  nor  interested  in  any 
manner  in  the  purchase  thereof.  The  guard- 
ian's report  does  show  that  the  land  was 
sold  to  A.  C.  Carter  ft  Co.,  and  the  affidavit 
of  the  guardian  recites  "that  I  am  not  in- 
terested in  said  sale  in  any  manner."  This, 
we  tliink,  is  a  substantial  compliance  with 
the  requirements  of  the  statute  on  this  sub- 
ject 

[I]  Fifth.  It  is  finally  urged  that  the  court 
was  withiout  jurisdiction  to  confirm  the 
guardian's  report  of  sale  tjecause  it  contain- 
ed the  recital  that  the  property  had  sold  for 
two-thirds  of  Its  appraised  value.  Section 
3796  of  Klrby's  Digest  provides  that  no  real 
estate  of  any  minor  shall  be  sold  for  less 
than  three-fourths  of  Its  appraised  value, 
and  this  requirement  is  Jurisdictional.  The 
court  is  without  authority  to  confirm  any 
sale  of  a  minor's  property  which  does  not 
bring  the  required  per  cent  of  the  appraised 
value,  and  confirmation  of  the  sale  cannot 
supply  this  failure.  Mobbs  v.  Millard,  106 
Ark.  563,  153  S.  W.  821.  Section  3793  of 
Klrby's  Digest  provides  that  all  probate 
sales  of  real  estate  made  pursuant  to  pro- 
ceedings not  In  substantial  compliance  with 
statutory  provisions  shall  be  voidable,  and 
we  have  construed  the  word  "voidable"  as 
here  used  to  mean  "void."  Hobbs  v.  Mil- 
lard, supra.  And  since  the  enactment  of 
this  statute  we  may — notwithstanding  there 
has  been  an  order  confirming  a  sale — inquire 
whether  the  provisions  of  the  statute  con- 
cerning probate  sales  have  been  substantial- 
ly complied  with.  It  is  not  contended  that 
the  land  did  not  sell  for  three-fourths  of  its 
appraised  value.  It  Is  only  urged  that  the 
report  of  sale  recited  a  sale  for  two-thirds 
of  the  appraised  value.  There  Is  nothing 
in  the  order  of  confirmation  showing  a  sale 
for  two-thirds  of  the  appraised  value,  end 
it  affirmatively  appears  from  the  recitals  of 
the  deed,  which  were  approved  by  the  court 
that  the  land  sold  for  three-fourths  of  its 
appraised  value,  and  the  recitals  of  this  deed 
are  made  prima  facie  evidence  of  the  facta 
there  recited.    Section  3799  of  Klrby's  Digest 

We  must  conclude,  therefore,  that  before 
confirming  the  report  of  sale  the  court  ascer- 
tained the  truth'  of  the  matter,  as  it  should 
have  done,  although  it  did  not  order  any 
correction  made  of  the  erroneous  recital  con- 
tained in  the  report    The  purpose  and  ef- 


fect of  section  3793  of  BOrby's  Digest  is  to 
throw  open  for  investigation  and  inspection 
the  question  whether  probate  sales  have  been 
made  in  substantial  compliance  with  statu- 
tory provisions,  notwithstanding  they  may 
have  been  confirmed,  and  when  that  inves- 
tigation was  made  by  the  court  below  the 
fact  appeared  that  the  land  did  sell  for  three- 
fourths  of  its  appraised  value,  and  the  truth 
of  that  finding  is  not  now  questioned. 

Evidence  was  offered  which  strongly  tends 
to  show  that  appellant  did  not  derive  the 
anticipated  benefits  from  that  sale,  and  that 
the  sale  has  not  been  to  her  advantage.  But 
this  evidence,  if  true,  cannot  defeat  the  sale, 
if  it  was  made  in  substantial  compliance  with 
the  statutes;  and,  as  we  are  of  the  opin- 
ion that  it  was  so  made,  the  Judgment  of  the 
court  below  will  be  affirmed. 


WIEOEIi  T.  ROAD  IMPROVEMENT  DIST. 

NO.  1  OF  PRAIRIE  COUNTY  et  aL 

(No.  234.) 

(Supreme  Court  of  Arkansas.    Oct  80,  1916.) 

1.  Sales  43»161— Pebfobkarob— Abilht. 

Under  a  contract  whereby  plaintiff  was  to 
deliver  trap  rock  to  a  road  improvement  dis- 
trict in  certain  sizes  as  ordered  by  its  engineer, 
reciting  that  the  plaintiff  was  to  order  rock  as 
needed,  and  that  all  orders  placed  by  him  were 
to  be  promptly  filled,  the  plaintiff.  If  he  could 
not  furnish  the  rock  himself,  was  bound  to  get 
rock  elsewhere. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  352;   Dec.  Dig.  «s>151.] 

2.  Sales  <S=>72(1)  —  Deuvkbt  of  Rooe  — 

Grades. 
Under  a  contract  to  furnish  trap  rock  crash- 
ed in  certain  sizes  in  the  proportion  ordered  by 
the  engineer  of  a  road  improvement  district,  the 
district  was  not  bound  to  accept  the  mill  run 
of  the  rock,  although  the  contractor  was  furnish- 
ing ail  of  a  certain  size  tiiat  he  could  manufac- 
ture, in  the  manufacture  of  which  other  sizes 
were  also  manufactured. 

[HM.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S  197;   Dec  Dig.  «s>72(l).] 

3.  DismssAL  AifD  Nonsuit  «s>12  —  Yoi^xna- 
TABT  Nonsuit. 

Plaintiff,  in  ad  action  for  rock  furnished 
under  a  contract  had  the  right  to  take  a  non- 
suit if  he  so  elected. 

[Kd.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  i  27 ;  Dec.  Dig.  «s>12.] 

4.  DlSHISSAI.  AND  NONBXTIT  «=s>19(2)— Effeot 
OF  Set-Off  and  Countebclaiu. 

Where  plaintiff  elected  to  take  a  nonsuit  he 
could  not  thereby  dispose  of  the  defendant's 
counterclaim. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit  Cent  Dig.  {§  84,  35;  Dec  Dig.  «=> 
19(2).] 

6.  Sales  <8=»3e3— SET-OiT-QtiEsriON  FOB  Svr- 
BT— Amount  of  Rkcovkbt. 
In  an  action  for  the  value  of  trap  rock, 
crushed  in  various  sizes  and  furnished  a  road 
iniproTement  district  under  a  contract  wherein 
plaintiff  took  a  voluntary  nonsuit,  where  the 
district  filed  a  counterclaim  for  plaintiff's  breach 
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It^i,  that  the  amount  to  be  recoveied  on  tlia 
eonnterclaim  was  for  the  jury. 

[E!d.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  1064;  Dec.  Dig.  <S=s>3e3.] 

8.  Saus  «s»418(3)— Bbkach  of  Oontbact— 
Measube  of  Davaobb. 
In  such  action,  the  district  coald  recover 
only  the  difference  between  the  contract  price  of 
the  roclc  and  the  cheapest  market  price  at  which 
rock  could  be  obtained  in  quantities  provided 
by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1181 ;   Dec.  Dig.  «=>418(8).l 

Appeal  from  Circnit  Court,  Prairie  County; 
Tho&  O.  Trimble,  Judge. 

Action  by  B.  N.  Wlegel,  operaUng  as  Pul- 
aski Stone  Company,  agnlust  Boad  Improve- 
ment District  No.  1  of  Prairie  County  and 
otliers,  with  counterclaim  by  the  defendants. 
Judgment  for  defendants,  after  plalntUTs 
voluntary  nonsuit,  and  plaintiff  appeals. 
Reversed  and  remanded  for  a  new  trial. 

JTno.  D.  Sbackleford,  of  Little  Rock,  for 
appellant.  J.  G.,  C  B.  &  Cooper  Thweatt, 
of  De  VallB  Bluff,  for  appellees. 

SMITH,  3.  Appellant,  operating  as  the 
Pulaski  Stone  Company,  entered  into  a  con- 
tract with  the  appellee  road  improvement- 
district,  whereby  he  undertook  to  fumi&h  the 
rock  required  by  the  district  in  the  construc- 
tion of  its  roads.  The  portions  of  the  con- 
tract which  are  material  here  read  as  fol- 
lows; 

"lirst.  That  for  and  in  consideration  of  the 
sum  of  e2c.,  per  estimated  cubic  yard  of  2300 
pounds  Western  Weighing  Association  weights 
f.  o.  b.,  cars  Little  Rock,  Arkansas,  said  con- 
tractor agrees  to  furnish  blue  trap  rock  crushed 
in  sizes  one  (1),  two  (2)  three  (3)  and  four  (4) 
in  such  proportion  as  ordered  by  the  engineer 
for  said  district. 

"Second.  Deliveries  of  rock  are  to  commence 
and  be  made  when  the  commissioners  for  said 
district  authorize  the  engineer  or  the  contractor 
for  said  district  to  place  orders  with  the  rock 
contractor,  it  being  understood  that  the  con- 
tractor for  said  district  is  to  order  rock  as  need- 
ed and  that  all  orders  placed  by  him  are  to  be 
filled  promptly. 

"Third.  Payments  for  rock  are  to  be  made  in 
cash  on  or  about  the  first  and  fifteenth  of  each 
month  and  are  to  cover  the  total  amount  of 
rock  used  the  preceding  month;  provided,  how- 
ever, if  any  defective  rock  is  shipped  to  the  dis- 
trict that  the  engineer  for  said  district  is  au- 
thorized to  refuse  or  accept  any  car  or  part  of 
any  car  on  behalf  of  the  district  and  notify  the 
rock  contractor.  It  being  understood  that  the 
district  is  not  to  be  responsible  for  any  freight 
on  said  defective  rock  or  the  unloading  thereof, 
bnt  that  any  expense  incurred  by  the  district  in 
handling  same  may  be  deducted  out  of  the  esti- 
mate due  rock  contractor.    •    •    • 

"Fifth.  It  is  further  understood  that  this  con- 
tract shall  not  be  terminated  until  the  entire 
length  of  the  road  in  said  district  is  completed 
and  in  the  event  the  contractor  fails  at  any 
time  to  supply  the  rock  as  needed  the  said  dis- 
trict is  authorized  to  purchase  rock  elsewhere 
and  charge  same  to  said  rock  contractor,  charg- 
ing said  contractor  with  the  difference  between 
the  price  herein  set  out  and  that  paid  else- 
where." 


The  parties  began  operating  under  this 
contract,  and  there  soon  arose  a  controversy 
over  the  quantity  of  the  rock  being  fnml&faed 
by  appelant.  The  first  complaint  about  the 
quantity  of  rock  furnished  was  adjusted  up- 
on the  representation  that  the  rock  was  be- 
ing shipped  OS  rapidly  as  cars  were  furnish- 
ed by  the  railroad  company;  bnt  later  the 
complaint  was  renewed,  not  only  as  to  the 
quantity  of  the  rock,  but  also  as  to  the  grade. 
The  engineer  of  the  district  made  requisition 
for  large  quantities  of  No.  8  rock,  and  for 
only  relatively  small  quantities  of  the  No.  1. 
Appellant  says  that  in  crushing  rock  four 
grades  are  manufactured,  and  that  it  was 
the  duty  of  the  district  to  take  the  entire 
mill  run,  and  that  the  district  had  no  right 
to  order  one  grade  to  tjie  exclusion  of  others, 
and  he  also  insists  that  inasmuch  as  be  was 
devoting  his  entire  >  output  to  appellee's  de- 
mands, he  was  not  guilty  of  any  breach  of 
the  contract  in  bis  failure  to  furnish  rock 
in  suffldently  large  quantities  to  meet  the 
road  district's  demanda  After  the  contro- 
versy arose  appellee  ceased  making  payments 
regularly,  but  professed  Its  willingness  to  do 
So  if  the  rock  was  furnished  according  to 
contract,  and  it  excuses  its  failure  to  pay 
by  saying  that  when  appellant  failed  to  fur- 
nish rock  as  be  bad  contracted  to  do,  the 
sum  then  due  him  was  reserved  to  pay  the 
increased  price  which  the  district  would  be 
compelled  to  pay  in  order  to  procure  the  nec- 
essary quantity  of  rock.  Appellant  insisted 
in  the  correspondence  which  was  offered  in 
evidence  that  be  had  compUed  with  bis  con- 
tract, but  that  appellee's  failure  to  make 
payments  for  the  stone  furnished  rendered 
it  impossible  for  him  to  continue  to  do  sa 
At  the  time  of  the  institution  of  this  suit 
there  had  been  furnished  a  quantity  of  rock 
which,  at  the  contract  price,  amounted  to 
$2,078.47,  and  judgment  was  prayed  for  this 
amount.  Appellee  did  not  deny  owing  the 
sum  sued  for,  but  filed  a  counterclaim  in  the 
sum  of  $6,219.12.  Of  this  sum  $403.80  rep- 
resented the  amount  the  district  had  been  re- 
quired to  pay  the  owner  of  the  teams  who 
had  contracted  to  distribute  the  roCk  for  loss 
of  time  due  to  the  failure  of  appellant  to 
deliver  the  rock.  The  remainder  represented 
the  difference  in  the  price  of  the  rock  which 
the  district  had  been  required  to  pay  to  ob- 
tain the  necessary  quantity  of  rock  to  com- 
plete the  building  of  the  roads. 

[1]  In  hist  argnment  to  the  Jury  counsel 
for  appellant  said: 

"He  [appellant]  gave  them  all  the  mill  produc- 
ed, and  that  was  all  he  could  do.  It  was  not 
his  duty  to  go  out  and  buy  it  from  some  one 
else." 

Whereupon  the  court  said: 

"That  contract  does  not  depend  on  the  ability 
of  that  mill  to  produce  the  materiaL  When  he 
made  the  contract  it  was  his  duty  to  carrv  it 
out,  and  if  he  could  not  furnish  it  himself,  it 
was  bis  duty  to  get  it  somewhere  else." 
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Appellant  excepted  to  this  remark  of  tlie 
conrt  WSo  think  no  error  was  committed  in 
this  mllng  of  the  court,  for  we  are  of  the 
opinion  that  the  court  correctly  defined  appel- 
lant's duty  under  the  contract  The  parties 
had  not  contracted  merely  for  the  output  of 
appellant's  plant,  bat  the  contract  provided 
that— 

"it  being  imderstood  that  the  contractor  for 
aaid  district  is  to  order  rock  as  needed  and 
that  all  orders  placed  by  him  are  to  be  promptly 
filled." 

It  was  therefore  the  duty  of  appellant,  as 
stated  by  the  court,  If  he  found  himself  un- 
able to  furnish  the  rock  as  required  by  the 
district,  to  obtain  the  deficiency  from  some 
other  source^ 

[I]  Instructions  were  asked  by  appellant 
to  the  effect  that  the  district  was  In  duty 
bound  to  accept  the  mill  run  of  the  rock.  It 
was  shown  by  appellant  that  he  was  furnish- 
ing the  district  all  of  the  No.  3  rock  which 
he  could  manufacture,  but  In  the  manu- 
facture of  this  grade  of  rock  the  other  grades 
were  also  manufactured.  The  engineer  of  the 
district  testified  that  the  district  proposed  to 
use  only  two  kinds  of  rock  on  the  road,  those 
being  Nos.  1  and  3.  No.  3  was  a  more  ex- 
pensive rock  than  No.  L  These  instructions 
were  properly  refused.  The  contract  did 
not  require  the  district  to  take  the  entire 
output  of  the  plant,  but  It  required  api>el- 
lant  to  furnish  the  rock  "in  sndi  proportion 
as  ordered  by  the  engineer  for  said  district" 

In  one  of  the  instructions  given  by  the 
court  it  was  stated  that  "the  whole  question 
here  seems  to  be  as  to  who  committed  the 
first  breadi,"  and  the  case  was  tried  and 
presented  to  the  Jury  upon  this  theory,  each 
excusing  himself  and  blaming  the  other  for 
Oie  breadi  of  the  contract  After  the  jury 
bad  be&i  deliberating  for  some  time  they 
came  in  and  the  following  proceedings  were 
had: 

"Juror:  We  have  agreed  to  find  on  the  conn- 
terelaim,  and  we  wanted  to  know  if  we  allowed 
any  daoiage  whether  we  bad  to  allow  the  full 
amount  of  the  damage  or  not" 

Whereupon  the  court  said: 

"If  yon  decide  for  the  plaintiir,  you  will  allow 
him  the  amount  he  claims.  If  jrou  decide  on  the 
counterclaim,  you  will  allow  him  whatever  the 
testimony  showed  was  due.  And  if  there  is  not 
any  contradiction,  you  will  find  whatever  the 
evidence  showed  on  the  counterclaim." 

A];q;>eilant  excepted  to  this  ruling  of  the 
conrt,  and  thereupon  asked  and  obtained  per^ 
mission  to  take  a  nonsuit  and  the  court  then 
charged  the  Jury  as  follows : 

"Gentlemen  of  the  Jury,  the  plaintiff  has  tak- 
en a  nonsuit  as  to  his  claim,  and  you  will  not 


consider  that  any  farther,  but  win  return  a  ver-' 
diet  for  the  defendant  on  its  counterclaim  for 
whatever  you  believe  has  been  proven.  You 
will  not  consider  the  plaintiff's  part  of  this  case 
any  further.  The  on^  case  that  stands  now  is 
the  counterclaim  of  the  defendant.  You  will 
return  a  verdict  for  the  defendant  for  any 
amount  you  tliink  lias  been  proven." 

Later  the  Jury  returned  Into  court  with  the 
statement  that  they  had  been  unable  to  agree 
upon  a  verdict,  whereupon  the  court  directed 
the  Jury  to  return  a  verdict  for  appellee  In 
the  sum  of  $4,885.69,  and  this  appeal  has  been 
duly  prosecuted  from  the  Judgment  rendered 
upon  the  verdict  so  returned. 

[3,4]  Appellant  had  the  right  to  take  a 
nonsuit  If  he  so  elected;  but  he  could  not 
thereby  dismiss  and  dispose  of  appellee's 
counterclaim,  and  the  court  should  have  sub- 
mitted that  cause  of  action  to  the  Jury.  Lay 
v.  Collins,  74  Ark.  536,  86  S.  W.  281.  We 
are  not  here  called  upon  to  say  what  effect 
appellant's  action  in  taking  the  nonsuit  under 
the  drcumstances  of  this  case  will  have  upon 
his  right  of  action  hereafter  if  it  Is  not  fur- 
ther prosecuted  upon  the  remand  of  this 
canse;  but  having  taken  the  nonsuit,  the 
court  pToperly  snbmitted  the  oonnterclalm  to 
the  Jury. 

'  [6-7]  We  think,  however,  the  court  should 
have  permitted  the  Jury  to  pass  upon  the 
question  of  the  amount  to  be  recovered  upon 
ttie  countwdaim.  We  think  it  cannot  be  said 
that  the  evidence  upon  that  question  is  undis- 
puted, nor  can  it  be  said  that  the  verdict  was 
directed  for  a  sum  so  small  that  no  preju- 
dice could  have  resulted,  and  unless  one  or 
the  other  of  these  conditions  obtained,  a  ver- 
dict should  not  have  been  directed.  It  is  true 
the  district  paid  $1  per  cubic  yard  for  the 
rock  which  appellant  had  agreed  to  furnish 
at  62  cents;  but  it  does  not  necessarily  fol- 
low that  the  district  should  recover  this  dif- 
ference. There  is  some  confilct  in  the  evi- 
dence as  to  the  value  of  the  rock  and  the  ex- 
tent of  the  advance  in  the  market  prlo&  But 
in  any  event  the  district  could  recover  only 
the  dlilerence  between  the  contract  price  and 
the  market  price,  and  the  Jury  should  have 
been  permitted  to  say  whether  the  district 
had  bought  rock  at  the  cheapest  price  at 
which  it  could  be  obtained  in  quantities  pro- 
vided in  the  contract 

We  are  also  of  the  opinion  that  the  jury 
should  have  been  permitted  to  pass  upon  the 
other  item  in  the  counterclaim. 

And  for  the  error  of  the  court  In  not  sub- 
mitting those  questions  to  the  Jnry,  the  Judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trIaL 
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0.  F.  HAKVET  CO.  t.  HUDDLESTON  et  aL 

(No.  226.) 

(Snpreme  Court  of  Arkansas.     Oct  SO,  1016.) 

1.  ShkbUTS  and  ConSTABLKS  ®=>130— Fau.- 
DBE  TO  Lktt  Execution— Deferbs— Stat- 
ute. 

When  sued  by  plaintifE  in  execution,  the 
officer  can  defend  against  a  failure  of  duty 
under  Kirby's  Dig.  §  3286,  rendering  him  liable 
for  the  whole  amoant  specified  in  an  execution 
for  Ua  &ilure  to  levy  or  retam  it  on  or  before 
return  day,  by  showing  that  hia  omission  to 
perform  ma  duty  was  due  to  the  conduct  or 
instmcti<ms  of  plaintiS  or  his  attorney  of  rec- 
ord. 

[Ed.  Note.— For  othw  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  267-271;  Dec.  Dig. 
«=>130.] 

2.  SliEBinB   AKD    CONBTABLES    «3>140— FAIL- 

UBB  TO  Make  Levt  and  Rktukn— Question 

FOB   JUBT. 

In  an  action,  under  Kirby's  Die.  {  8286, 
against  a  constabU  and  his  sureties  for  failure 
to  levy  an  execution  and  to  make  return,  wbcth 
er  the  constable  failed  to  make  levy  or  return 
on  account  of  the  instructions  of  plaintiffs  at- 
torney held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §{  308-313;  Dec.  Dig. 
«=j140.] 

3.  Skebiffb  and  Conbtiables  4=s>140  —  In- 

flTBUCTIONB— SbPABATION   07  ISSUES. 

In  an  action,  under  Kirby's  LHg.  {  8286, 
against  a  constable  and  his  sureties  tor  failure 
to  levy  and  make  return  of  an  execution,  where 
both  tile  issues  of  failure  to  levy  and  failure 
to  make  return  were  submitted  under  a  singly 
numbered  instructi<»i,  but  the  two  issues  were 
•ubmitted  under  distinct  and  separate  para- 
graphs, the  jury  conld  not  have  been  confused, 
[Kd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  808-818;  Dee.  Dig. 
«s>140.] 

Appeal  from  Circnlt  Court,  Pike  County; 
Jeff.  T.  Cowling,  Judge. 

Suit  by  tbe  O.  F.  Harvey  Company  against 
N.  N.  Hnddleston  and  others.  From  a  Judg- 
ment for  defendants,  plalntUf  appeals.  Judg- 
ment affirmed. 

W.  T.  Kldd,  of  Murfreesboro,  for  appel- 
lant W.  S.  Coblentz,  of  Murfreesboro,  for 
appellees. 

HART,  J.  The  O.  F.  Harvey  Company 
sued  N.  N.  Hnddleston,  as  constable  and  the 
sureties  on  his  bond  for  his  neglect  or  refus- 
al to  execute  or  levy  an  execution,  and  also 
for  falling  to  make  a  return  on  said  execu- 
tion on  or  before  tbe  return  day  therein  spec- 
tfled.  The  constable  and  his  sureties  answer- 
ed, admitting  that  the  execution  came  into 
the  constable's  hands,  and  the  failure  to  levy 
or  make  a  return,  and  as  a  defense  to  tbe 
action  claim  that  the  failure  to  levy  and  the 
nonreturn  of  the  execution  resulted  from  the 
act  or  instructions  of  the  plalntifl's  attorney. 
Tbe  material  facts  are  as  follows:  The  plain- 
tiff, the  O.  F.  Harvey  Company,  is  a  corpora- 
tion organized  and  doing  buainess  under  the 
laws  of  the  state  of  New  Tork.  It  recovered 
a.  Judgment  against  J.  H.  Neel  In  Pike  coon- 


ty.  Ark.,  and  had  execution  issued  thereon. 
The  execution  was  placed  in  the  hands  of 
N.  N.  Huddleston,  a  constable  in  said  county, 
by  the  attorney  of  the  plalntlfT.  Huddleston 
testified  that  the  plalntlfTs  attorney  told  him 
to  levy  on  some  pool  tables;  that  he  went 
over  to  make  the  levy,  and  Neel  told  him  not 
to  levy  on  them;  that  there  was  a  prior  lien 
on  them.  That  Neel  asked  him  to  wait  a  few 
days  until  he  could  sell  the  pool  tables,  and 
that  he  told  him  be  could  not  do  that;  that 
be  told  Neel  to  see  the  plaintiff's  attorney, 
and  that  if  it  was  aU  right  with  him,  he 
would  wait;  that  Neel  went  off  to  look  for 
plaintiff's  attorney:  that  he  then  met  plain- 
tiff's attorney,  and  was  told  by  him  that  it 
was  all  right  to  hold  up  the  execution;  that 
plalntUTs  attorney  never  gave  him  any  fur- 
ther instructions  after  he  told  him  to  hold 
up  and  not  make  the  levy.  Before  the  trial 
Neel  had  left  the  state,  and  it  was  admitted 
that  if  Neel  was  present  he  would  swear 
that  plaintiff's  attorney  told  him  that  the 
constable  was  instructed  to  levy  on  the'  pool 
tables;  that  there  was  a  Ilea  on  the  pool 
tables,  and  that  they  were  not  subject  to  ex- 
ecution ;  that  such  information  was  com- 
municated to  the  attorney  for  the  plaintiff, 
who  then  told  the  constable  to  hold  up  on 
the  execution.  On  the  other  hand  the  at- 
torney for  the  plaintiff  denies  that  he  told 
the  constable  to  hold  up  on  the  execution, 
but  says  that  he  instructed  him  to  make  the 
levy,  and  never  gave  him  any  further  Instruc- 
tions about  the  execution.  He  also  denies 
that  he  even  talked  with  the  defendant,  Neel, 
after  the  execution  was  placed  in  the  hands 
of  the  constable.  There  was  a  verdict  and 
judgment  for  the  defendant,  and  the  plaintiff 
has  appealed. 

[1,2]  It  is  first  Insisted  by  counsel  for  the 
plaintiff  that  the  court  erred  in  refusing  to 
direct  a  verdict  for  the  plaintiff.  The  action 
is  a  summary  proceeding  under  section  3286 
of  Kirby's  Digest,  which  provides  that  an 
officer,  neglecting  to  levy  an  execution,-  or 
falling  to  return  It  on  or  before  the  return 
day  therein  specified,  shall  be  liable  for  the 
whole  amount  of  the  money  in  the  execution 
specified.  The  statute  la  highly  penal,  and 
the  party  seeking  to  enforce  It  must  bring 
himself  within  both  the  letter  and  spirit  of 
the  statute.  Craig  v.  Smith,  74  Ark.  864, 
86  S.  W.  1124.  The  rule  is  settled  in  tills 
state  that  the  officer  can  defend  against  a 
failure  of  duty  under  this  statute,  ■when 
sued  by  the  plaintiff  in  execution,  by  showing 
that  his  omission  to  perform  the  duty  was 
due  to  the  c<xiduct  or  Instructions  of  the 
plaintiff  or  his  attorney  of  record.  Bickham 
V.  Kosminsky,  74  Ark.  413,  86  &  W.  282,  4 
Ann.  Cas.  078,  and  cases  dted.  This  is  in 
application  of  the  principle  that  the  plain< 
tiff  controls  his  own  execution,  and  he  can- 
not first  disarm  the  officer  and  then  hold  him 
liable  for  not  executing  the  writ  In  accord- 
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ance  with  the  statute.  In  short,  It  Is  well 
settled  that  where  the  failure  to  levy  or  to 
make  the  return  is  due  to  the  conduct  or  In- 
structions of  the  plaintiff  or  his  attorney, 
the  officer  Is  not  liable  under  the  statute. 
Under  the  facts  of  this  case  the  question  of 
whether  the  constable  failed  to  make  the 
levy  or  to  make  a  return  on  the  execution 
was  due  to  the  instructions  of  the  plaintiff's 
attorney,  was  a  Jury  question,  and  It  was 
submitted  to  the  Jury  under  Instructions  con- 
cerning the  correctness  of  whldi  no  com- 
plaint Is  made. 

[31  The  only  objection  urged  by  counsel 
for  the  plaintiff  to  the  Instruction  is  that  in- 
stnictlon  No.  1  was  misleading  because  the 
failure  to  levy  and  the  failure  to  make 
a  return  on  the  execution  were  both  sub- 
mitted to  the  jury  under  this  Instruction. 
Counsel  contends  that  they  were  separate 
issues,  and  should  have  been  submitted  to 
the  Jury  under  separate  Instructions.  We 
do  not  think,  however,  this  objection  is 
tenable.  It  is  true  both  Issues  were  submit- 
ted to  the  Jury  under  an  instruction  number- 
ed 1,  but  the  two  Issues  were  submitted  un- 
der separate  paragraphs,  which  were  as  dis- 
tinct as  if  they  were  separate  tostmctions. 
The  two  issues  were  submitted  to  the  Jury 
separately,  iand  the  Jury  could  not  have  been 
confused  in  regard  to  the  issue. 

The  Judgment  will  therefore  be  aflSrmed. 


NEELET  V.  MARTIN  et  aL     (No.  224.') 
(Supreme  Court  of  Arkansas.     Oct.  80,  19160 

1.  HoKEsncAD  «=3l41(l)— Right  of  Subvit- 
ING  Wife — Nature  or  Estate. 

The  widow's  privilege  of  occupying  the 
homestead  as  long  as  she  desires  is  a  privilege 
purely  personal  to  her,  which  she  can  neither 
convey  to  nor  share  with  another;  and.  while 
she  may  enjoy  the  rents  and  profits  so  long  as 
she  intends  It  as  a  home,  she  has,  strictly  speak- 
ing, no  estate  in  the  land  itself. 

[Ekl.  Note.— For  other  cases,  see  Homestead. 
Cent.  Dig.  U  261-270;   Dec.  Dig.  «i=»141(l).] 

2.  HouESTEAD    €=»146—CoNVETANCB— Effect 
—Abandonment. 

Alienation  by  a  widow  having  the  privilege 
of  occupying  the  homestead  as  long  as  she  de- 
sires confers  no  rights,  but  effects  an  abandon- 
ment and  a  termination  of  her  right  of  home- 
stead. 

[E3d.  Note.— For  other  cases,  see  Homestead. 
Cent.  Dig.  {  257;   Dee.  Dig.  «=>146.] 

3.  DOWEB   «=»]  14(4)— CONVETANOB— EJffect. 

A  deed  of  lands  allotted  to  a  widow  as  her 
dower  vests  in  the  grantee  an  estate  in  the  land 
during  her  life. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  i  377;  Dec  Dig.  <&=»114(4).] 

4.  DowEB  €=»113— Estate— Termination. 

The  allotment  on  dower  to  a  widow  vests 
in  her  a  freehold  in  the  land  for  life. 

[Ed.  Note.— i'or  other  cases,  see  Dower,  Cent 
Dig.  a  1,  176,  367;   Dec.  D^.  <8=>113.] 

5.  Adverse  Possession  ^s»62(3)  —  Lm  Bs- 

TATE— REVEBSIONEBS. 

The  possession  by  a  widow  allotted  dower  in 


reversioners  until  after  the  death  of  die  widow 
and  life  tenant  so  that  the  grantee  in  possessioD 
of  the  land  for  11  months  after  her  death  and 
until  he  brought  a  petition  to  confirm  his  title, 
acquired  no  title  by  adverse  possession  as  against 
the  reversioners. 

[Ed,  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S§  329-332;    Dec.  Dig.  «=» 

6.  EXECXJTOBS  AND  ADKIinSTBATOBS  9=o329GA 

— Saiie— VAtinnr. 
Where  lands  constituted  the  homestead  of 
minor  children,  a  sale  thereof  by  an  administra- 
tor de  bonis  non  to  pay  the  debts  of  the  estate 
was  vma, 

[Ed.  Note.— For  other  cases,  see  Elxecutors 
IMg. '©^3^(2)']°"'  ^^^  ^*  *  ^^^J    '^• 

7.  Homestead    <S=3l4S   —  Abandonment   — 
Rights  of  Minobs. 

The  homestead  rights  of  minor  dtildren  of 
a  decedent  were  not  affected  by  his  widow's 
abandonment  of  the  homestead. 
„t^-_J^otfi— For  other  cases,  see  Homestead, 
Cent  Dig.  §i  268,  277,  280,  285;  Dec.  Dig.  <S^ 
X45.] 

8.  Rbvkbsions  <8=>8(2)— Sale  of  Doweb  In- 
teres't-Action—Revebsionees— Laches. 

Where  the  grantee  of  a  dower  interest  in 
if»  7V-  *°*"^^  to  it«  possession  during  the 
Ute  of  bis  grantor,  the  reversioners  could  not 
nave  maintained  a  suit  for  possession  thereof 
untu  after  the  widow's  death,  and  were  not  bar- 
red by  laches,  where  they  set  up  their  daims 
in  less  than  a  year  after  her  death. 

^^'r^'*H-'7F°'^°^^^  "»se8,  see  Reversions, 
Cent  Dig.  i  11;   Dec.  Dig.  «=>8(2).) 

Appeal  frcMn  Prairie  Chancery  Court; 
John  M.  Elliottt,  Chancellor. 

Suit  by  Jeff  Neeley,  to  confirm  title  to 
land,  contested  by  A.  B.  Martin  and  others. 
Decree  for  defendants,  appointing  a  master 
to  state  an  account  of  the  betterments,  taxes, 
etc.,  and  plaintiff  appeals.    Affirmed. 

4ppellant  filed  his  petition  in  the  chancery 
court  of  Prairie  county  to  confirm  title  to 
certain  tracts  o£  land  therein  described. 
The  appellees  asked  to  be  made  parties,  and 
contested  the  petition  as  to  certain  tracts  of 
the  land.  To  these  tracts  it  appears  that 
appellant  and  the  appellees  deral«ned  title 
from  one  Jesse  Martin,  deceased.  Appel- 
lant grounded  his  claim  of  title  throng  a 
sale  of  the  land  made  by  the  administrator 
under  the  orders  of  the  probate  court  and 
a  deed  by  the  administrator  to  the  purchaser, 
one  H.  P.  Vaughan,  and.  also  a  deed  to 
Vaughan  from  the  widow  of  Jesse  Martin,  to 
whom  the  lands  had  been  allotted  as  dower, 
and  mesne  conveyances  from  Vaughan  to  ap- 
pellant, and  by  adverse  possession  of  him- 
self and  those  under  whom  he  claimed.  Ap- 
pellees claimed  that  they  were  the  owners 
of  the  lands  through  inheritance  as  the  sole 
end  only  heirs  of  Martin.  The  facts  are  sub- 
stantially as  follows:  Jesse  Martin  died  on 
the  25th  of  September,  1872,  leaving  his  wid- 
ow, Nardssa  Martin,  and  his  children,  Eliza- 
beth Lanford  (nfe  Martin),  an  adult,  Joseph 
Martin,  A.  B.  Martin,  Heilry  Martin,  and 
Artimissa  Martin,  minors,  surviving  him. 
Joseph  Martin  died,  leaving  a  widow,  Annie 


land  and  by  her  grantees  was  not  adverse  to  the  |  Martin,   and  one  child,   Viola   Martin,   wtio 
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has  since  died.  Also  Henry  Martin  died, 
leaving  a  widow,  but  without  issue.  Artlmia- 
sa  Martin  married  one  C.  C.  McDanlel.  A. 
B.  Martin,  Elizabeth  Lanford,  and  Artlmlssa 
McDanlel,  at  the  time  of  the  decree,  were 
the  sole  and  only  heirs  of  Jesse  Martin,  de- 
ceased. Jesse  Martin,  at  the  time  of  his 
death,  lived  with  his  wife  and  minor  chil- 
dren upon  a  portion  of  the  lands  In  contro- 
versy as  his  homestead.  At  the  February 
term,  1874,  of  the  probate  court  the  lands  in 
controversy  were  allotted  to  Narclssa  Mar- 
tin as  dower  in  the  estate  of  ber  deceased 
husband.  Soon  after  the  allotment  of  dower 
the  widow  and  minor  children  moved  away 
from  the  homestedd  to  Faulkner  county, 
where  they  resided  for  t^bont  20  years.  On 
the  20th  day  of  January,  1877,  the  reversion- 
ary intejrest  In  the  lands  in  controversy,  to- 
gether with  other  lands,  were  sold  by  the 
administrator  de  bonis  non  under  an  order 
c^  the  probate  court  for  the  purpose  of  pay- 
ing the  debts  of  the  estate  of  Jesse  Martin, 
deceased,  and  were  purchased  by  one  H.  P. 
Vangluui,  who  received  his  deed  the  31st  day 
of  Dec»nber,  1870.  On  the  4tb  day  of  Octo- 
ber,  1877,  Narclssa  Martin,  the  widow,  con- 
veyed her  dower  Interest  In  the  lands  In  con- 
troversy to  H.  P.  Vaughan.  Appellant  ob- 
tained his  claim  of  title  through  mesne  con- 
veyances from  Vaughan.  Vaughan  went  into 
actual  possession  of  the  land  In  1879,  and 
be  and  those  claiming  under  him,  including 
the  appellant,  have  been  in  the  actual  pos- 
session of  the  land  since  that  time,  paying 
taxes  and  making  improvements  thereon. 
NardBsa  Martin,  the  widow  of  Jesse  Martin, 
died  on  the  4th  day  of  January,  1906,  and 
appellant  filed  his  petition  to  confirm  title 
at  the  November,  1906,  term  of  the  court 
The  conrt  found  that  the  sale  of  the  lands 
in  controversy  tiy  the  administrator  de  bonis 
non  of  the  estate  of  Jesse  Martin,  deceased, 
under  the  order  of  the  probate  court  to  pay 
the  debts  of  the  estate,  was  void,  and  enter- 
ed a  decree,  confirming  and  quieting  title  In 
the  appellees,  and  appointed  a  master  to  state 
an  account  ,of  the  betterments,  taxes,  and 
rents,  and  directed  him  to  report  at  the  next 
term,  and  the  appellant  duly  prosecutes  this 
appeaL  Any  other  facts  necessary  will  be 
stated  In  the  opinion. 

Roy  D.  Campbell,  of  Cotton  Plant,  for  ap- 
pellant. W.  A.  Leach,  of  lioao'ke,  for  ap- 
pellees. 

WOOD;  3.  (after  stating  the  facts  as 
above).  [1,2]  The  deed  from  Narclssa  Mar- 
tin, the  widow  of  Jesse  Martin,  deceased, 
to  H.  P.  Vaughan  recites  that  for  the  consid- 
eration named  she  sold  the  lands  allotted  to 
ber  as  dower  (describing  the  lands  in  con- 
troversy), and  at  the  omcluslon  of  the  deed 
Is  tbls  ledtal: 

*?  am  only  seiling  whatever  claim  or  interest 
I  bsTe  therein,  said  lands  having  been  previoua- 
Jy  sold  for  taxes." 


In  KlUeam  y.  Carter,  65  Ark.  70.  *i  S.  W. 
1032,  we  said: 

"The  law  wisel:^  grants  to  the  widow  the 
privilege  of  occupying  the  homestead  so  long  as 
she  desires.  But  it  is  a  privilege  purely  person- 
al to  her,  which  she  can  neither  convey  to  nor 
share  with  another.  She  may  enjoy  the  rents 
and  profits  only  so  long  as  she  intends  it  as  a 
home.  Strictly  speaking,  she  has  no  estate  in 
the  land  itself,  but  only  the  privilege  of  occu- 
pancy. Alienation  by  her  confers  no  rights,  but 
It  means  abandonment,  and  the  termination  of 
her  right  of  homestead.  Not  so  with  an  estate 
for  life.  That  terminates  only  upon  the  death 
of  the  life  tenant" 

[S]  The  deed  of  Narclssa  Martin  to  H.  P. 
Vaughan  constituted  an  abandonment  of  her 
homestead,  and  at  the  same  time  it  conveyed 
to  Vaughan  the  only  estate  which  she  held 
in  the  lands,  to  wit,  her  dower  interest,  which 
vested  In  Msirtln  an  estate  In  the  lands  dur- 
ing her  life. 

AjipeUant  contends  that  Vaughan  and 
those  claiming  under  him  had  adverse  pos- 
session of  the  lands  from  October  4,  1877,  the 
date  of  the  deed  of  Narclssa  Martin,  to  H.  P. 
Vaughan.  Jesse  Martin  died  In  1872,  and 
appellee  A.  B.  Martin  was  bom  in  1870.-  He 
became  of  age  the  15th  of  July,  1891,  and  he 
could  have  Instituted  suit  3  years  thereafter, 
to  wit,  on  the  16th  day  of  July,  1894.  Ap- 
pellee Artlmlssa  McDanlel  was  bom  July 
2,  1872,  and  became  of  age  July  2,  1890,  and 
could  have  instituted  suit  for  these  lands 
July  2,  1893.  Although  she  married  In  1900, 
her  coverture  Is  not  alleged  to  defeat  the 
claim  of  adverse  possession.  Appellee  Eliza- 
beth LAnford  was  an  adult  at  the  time  of  her 
father's  death,  and  her  coverture  also  Is  not 
alleged  to  defeat  the  claim  of  adverse  pos- 
session. 

[4]  Appellant  therefore,  contends  that  all 
the  appellees,  after  they  were  entitled  to  sue, 
bad  to  take  notice  of  the  abandonment  of 
the  lands  by  Narclssa  Martin  In  1877,  and  of 
the  adverse  possession  thereof  since  that  time 
by  appellant  and  those  under  whom  he  claims 
title;  that  more  than  seven  years'  adverse 
possession  by  the  appellant  and  taose  under 
whom  he  claims  title,  had  Intervened  since 
the  time  when  appellees  were  entitled  to  sue 
and  November,  1906,  the  date  when  they  filed 
their  petition  to  have  the  title  confirmed  in 
them.  This  contention  Is  unsound.  The 
allotment  of  dower  to  Mrs.  Narclssa  Martin 
of  the  lands  in  controversy  vested  In  her  a 
freehold  in  those  lands  for  life.  Through  suc- 
cessive conveyances  this  estate  was  vested  in 
appellant  and  he  continued  to  hold  the  same 
until  the  estate  terminated  with  the  death  of 
Mrs.  Martin  on  January-  4,  1906.  "The 
widow  to  whom  land  is  assigned  as  dower 
becomes  a  life  tenant,"  and  the  estate  thus 
created  ceases  only  at  the  death  of  such  ten- 
ant 14  Cyc.  10136.  See,  also,  Nashville 
Lumber  Co.  v.  Barefleld,  93  Ark.  363,  124 
S.  W.  768,  20  Ann.  Cas.  968;  Tate  v.  Jay, 
31  Ark.  676;    Kllleam  v.  Carter,  supra. 

[S]  The  possession  of  Mrs.  Narclssa  Martin 
and  those  claiming  under  her  through  sue- 
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cesslve  deeds  to  and  inclnding  appellant  was 
not  adverse  to  the  appellees,  for  the  poeses- 
slmi  of  a  life  tenant  or  his  snccessors  In  title 
does  not  become  adverse  to  the  reversioner 
until  after  the  death  of  the  life  tenant.  Le 
Slenr  v.  Spikes,  117  Ark.  366,  175  S.  W.  413; 
Rogers  t.  Ogbum,  116  Ark.  233,  172  S.  W. 
807,  and  cases  cited;  Martin  ▼.  Conner,  116 
Ark.  359,  171  S.  W.  125.  Appellant  had  been 
in  possession  of  the  land  after  the  death  of 
Nardssa  Martin  abont  11  months  when  ap- 
pellees contested  his  petition  for  confirma- 
tion, and  sought  by  cross-action  to  have  title 
confirmed  and  quieted  In  themselves.  It  fol- 
lows that  appellant  acquired  no  title  by  ad- 
verse possession. 

[S]  At  the  time  of  the  sale  of  the  land  in 
suit  by  the  administrator  of  Jesse  Martin 
to  pay  the  debts  of  his  estate,  these  lands 
constituted  the  homestead  of  bis  minor  chil- 
dren, and  the  sale  was  therefore  void.  Tip- 
ton, Adm'r,  Ex  parte,  185  S.  W.  798;  Martin 
V.  Conner,  supra. 

[7]  The  homestead  right  of  the  minors  was 
not  affected  by  the  widow's  abandonment  of 
the  homeBtead.    Smith  t.  Scott,  92  Ark.  143, 


122  S.  W.  601 ;  MarUn  ▼.  Conner,  supra. 
Vaugban,  therefore,  acquired  no  title  to  the 
lands  In  suit  by  his  purchase  at  the  probate 
sale,  and  appellant  obtained  no  title  from 
that  source. 

[I]  There  is  no  testimony  in  the  record  to 
warrant  a  finding  that  appellees  were  es- 
topped from  maintaining  this  suit  What 
we  have  already  said  shows  that  they  are 
not  barred  by  laches.  Appellant  was  en- 
titled to  the  possession  of  the  lands  until 
Narclssa  Martin  died.  Tbx  appellees,  rever- 
sioners in  title,  could  not  have  maintained 
a  suit  for  possession  thereof  until  after  the 
death  of  the  life  tenant  1  Cyc  pp.  1067, 
1058;  Ugden  v.  Ogden,  60  Ark.  70,  28  S.  W. 
796,  46  Am.  St  Bep.  161 ;  Martin  t.  Conner, 
supra;  and  other  cases  dted  in  brief  for 
appellees.  Appellees  challenged  appellant's 
efforts  to  destroy  thdr  title  as  soon  as  be 
begdn  them,  and  afllrmatlTely  set  up  their 
own  title  In  opposition  to  his  dalm  in  less 
than  a  year  after  the  date  when  they  oonld 
first  do  so. 

The  decree  1b  correct,  and  la  affirmed. 
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AGES  RIDQB  COAL  CO.  T.  REBD. 

(Court  of  Appeals  of  Kentucky.    Not.  23, 1916.) 

Mastkb  and  Sebvaitt  «=3243(12)— Ikjtjbiks 
TO  Skkvant^- V101.ATION  or  Rules. 
Where  a  miner  knew  of  employer's  rule  pro- 
hibiting firing  shots  except  at  the  time  of  leav- 
ing muie,  and  he  nevertheless  fired  shots  and 
remained  in  the  room,  he  could  not  recover  for 
injuries  then  sustained. 

[EkL  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  }  774;  Dec.  Dig.  «=> 
243(12)^ 

Appeal  from  Circuit  Court,  Harlan  County. 

Action  by  W.  A.  Reed  against  the  Ages 
Ridge  coal  Company.  Judgment  for  plalntlft, 
and  defendant  appeals.  Reversed,  with  di- 
rections. 

Zeb  A.  Stewart,  of  Harlan,  for  appellant. 
Forrester  Ik  Ooss,  of  Harlan,  and  O.  I.  Daw- 
son, of  Plnevllle,  for  appeUee. 

CARROLL,  J.  The  appeUee  Reed  sustain- 
ed personal  Injuries  as  he  claims,  on  account 
of  the  foul  gas  and  bad  air  la  a  mine  of  the 
appellant  company  In  which  be  waa  working. 
To  recover  damages  for  the  Injuries  so  sus- 
tained, he  brought  this  suit,  and  on  a  trial 
there  waa  a  Judgment  In  his  favor  for  $600. 
A  reversal  Is  asked  on  the  grounds  that  the 
verdict  was  excessive,  and  that  the  court 
erred   In   giving  and   refusing  Instructions. 

Upon  the  subject  of  the  amount  recovered, 
and  i>asslng  for  the  present  the  question  as 
to  whose  fault  caused  the  Injuries  complained 
of,  the  evidence  as  to  the  extent  of  the  In- 
juries Is  not  satisfactory.  It  la  undisputed, 
however,  that  In  the  early  morning  of  June 
25,  1914,  Reed  was  overcome  by  either  foul 
gas,  bad  air,  or  smoke  In  the  room  In  which 
he  was  working,  and  was  removed  from  the 
mine  In  a  prostrated  condition.  He  com- 
menced to  work  again  for  the  same  company 
on  June  29th,  and  worked  for  It  until  July 
22d,  earning  about  the  same  or  perhaps  more 
wages  i)er  day  for  the  month  beginning  June 
29th  than  he  did  for  the  month  ending  Jtme 
25tb.  In  August  he  commenced  working  for 
fbe  Clover  Fork  Mining  Company,  and  work- 
ed for  that  company  until  late  In  the  spring 
of  191S,  earning  probably  as  much  for  each 
day  be  was  at  work  during  that  time  as  he 
had  earned  per  day  previous  to  June  26th, 
altbougih  there  Is  some  dispute  In  the  evi- 
dence on  this  point,  he  claiming  that  his 
earning  capacity  was  reduced  by  the  111  ef- 
fects from  the  gas,  smoke,  or  bad  air  from 
which  he  suffered  on  June  26tli,  while  the 
records  of  the  companies  for  which  he  work- 
ed show  that  he  earned  more  after  Jane  26th 
than  he  did  before. 

Reed  also  claims  that  as  a  result  of  the 
bad  air  In  the  mine  his  health  was  seriously 
injured,  that  he  suffered  with  headaches, 
with  pains  In  his  luugs  and  his  back,  and 
that  he  suffered  continually  with  these  all- 
moits  from  Jane  25th  down  to  the  time  of 


the  trial,  several  months  afterwards.  He 
also  testifies  that  the  air  In  the  mine  was 
bad,  and  that  the  air  courses  were  obstructed 
in  such  a  way  as  to  Interfere  with  the  cir- 
culation of  the  air  not  only  on  June  25th, 
but  for  some  time  before.  In  short,  his  testi- 
mony went  to  show  that  the  company  did 
not  observe  the  statute  In  respect  to  fur- 
nishing pure  air  for  its  mine,  and  that  this 
failure  to  observe  the  statute  had  continued 
for  some  time  before  June  26tlL  As  the  case 
must  be  reversed  for  other  reasons,  we  will 
not  at  this  time  express  any  opinion  as  to 
the  excessiveness  of  the  verdict 

It  was  shown  without  contradiction  that 
the  company  had  adopted  rules  under  which 
shots  were  to  be  fired  In  the  mine  only  In 
the  morning  about  11:30,  Just  before  the  men 
went  to  dinner,  and  In  the  afternoon  about 
4:30,  Just  before  they  quit  work  for  the  day. 
It  Is  also  undisputed  that  It  was  not  safe  for 
a  miner  to  remain  In  a  room  Immediately 
after  shots  were  fired,  as  the  smoke  from 
the  explosion  of  the  powder  would  fill  the 
room  with  noxious  fumes  that  were  danger- 
ous to  the  health  and  sometimes  put  In  peril 
the  life  of  the  miner.  It  was  for  this  reason 
that  the  rules  required  the  shots  to  be  fired  at 
the  times  stated,  so  that  the  smoke  would 
have  time  to  clear  away  before  the  miners 
went  back  to  work  after  the  shots  were  fired ; 
and  Reed  admitted  that  he  knew  of  these 
rules  and  also  that  It  was  dangerous  to  re- 
main In  a  room  Jost  after  shots  had  been 
fired. 

He  also  testified  that  he  did  not  fire  any 
shots  In  the  room  he  was  working  In  on  the 
morning  of  June  25th;  that  the  last  shots 
were  fired  In  the  room  In  the  afternoon  be- 
fore; and  further  said  that  If  a  person  re- 
mained In  a  room  while  the  smoke  was  clear- 
ing away  Immediately  after  a  shot  was  fired, 
it  would  afTect  him  In  the  same  way  that 
he  was  affected  on  this  morning. 

One  of  the  principal  defenses  of  the  coal 
company,  and  it  was  supported  by  consider- 
able evidence,  was  to  the  effect  that  Reed 
fired  shots  In  his  room  on  the  morning  of 
June  26th  without  leaving  the  room,  and  that 
the  smoke  from  these  shots  caused  the  Inju- 
ries of  which  he  complains.  This  was  made 
a  distinct  issue  In  the  case.  It  was  an  Im- 
portant Issue  because  Reed,  as  he  has  said, 
testified  that  he  knew  the  rules  of  the  com- 
pany providing  when  shots  should  be  fired, 
and  also  knew  It  was  dangerous  to  remain  in 
a  room  after  shots  had  been  fired,  and  that 
he  did  not  fire  any  shots  on  this  morning. 
It  will  therefore  be  seen  that  the  question 
whether  he  did  flre  any  shots  on  that  morn- 
ing was  a  very  material  one  In  the  case. 

The  court  In  Instructlcm  No.  8  said  to  the 
Jury: 

"If  you  believe  from  the  evidence  that  plain- 
tiff, on  the  morning  of  June  26th,  the  day  upon 
which  he  claims  to  have  been  injured,  fired 
shots  or  blasts  In  Us  room  or  working  place, 


tfssFoi  oUMr  ««Ma  ue  wma  loplc  and  K^T-NUMBEH  In  all  KsT-Niunbwml  DlswU  and  Indesaa 


Digitized  by  ^OOQIC 


186 


189  SOIJTU  WESTERN  REPORTER 


(Ky. 


and  remained  tiiere  8t  work,  and  that  his  inju- 
ries, if  any,  resulted  therefrom,  and  that  plain- 
tiff knew,  or  b;  tke  exercise  of  ordinary  care 
could  have  known,  of  the  danger  incident  to  his 
remaining,  if  he  did  so  remain  at  work,  in  his 
room  or  working  place,  then  he  was  guilty  of 
contribotory  negligence,  and  you  should  find  for 
the  defendant" 

This  instmction  did  not,  as  we  think,  ad- 
vise the  Jury  correctly  upon  thU  issue.  The 
Jury  should  have  been  told  that  if  they  be- 
lieved from  the  evidence  that  the  plaintiff, 
on  the  day  he  claims  to  have  been  injured, 
went  into  Itis  room  and  fired  off  any  shots 
or  blasts  at  a  time  when  they  should  not 
have  been  fired  according  to  the  roles  of  the 
company,  with  which  he  was  familiar,  and 
that  by  reason  of  the  smoke  or  gas,  if  any, 
arising  from  said  shots  so  fired  in  violation 
of  the  rules  of  the  company,  the  plaintiff 
received  the  injuries  of  which  be  complains, 
if  any,  they  shonld  find  for  the  defendant 

In  the  case  of  Bon  Jellico  Ckial  Co.  t.  Wil- 
son, 167  Ky.  590,  181  S.  W.  169,  the  facts 
were  very  similar  to  the  facts  in  this  case, 
and  it  was  held  error  not  to  give  such  an 
Instruction  as  we  have  indicated.  Instruc- 
tion "A"  offered  by  the  coal  company  pre- 
sented in  somewhat  different  form  this  view 
of  the  law,  and  either  it  or  a  correct  instruc- 
tion should  have  been  given  by  the  court  in 
place  of  instruction  No.  3.  On  another  trial 
the  court  will  give  the  instruction  outlined. 

Wherefore  the  Judgment  is  reversed,  with 
directions  for  a  new  trial  in  conformity  with 
this  opinion 


CARROIiL  et  aL  t.  OAVB  HILIi  OBMETBRT 
CO.  et  aL 

(Court  of  Appeals  of  Kentncky.    Nov.  16, 1916.) 

1.  Wills  «=3439 — Oonbtruotioit  Aooobdino 
TO  Intent. 

The  intention  of  the  testator  must  control 
the  construction  of  a  will,  regardless  of  motives 
or  opinions  of  other  persons. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  962,  965,  957;  Dec.  Dig.  <S=>439.] 

2.  Wills  «=5>441— Constbuction— Ajraiotjous 
Terms — Evidenob— Admissibilttt. 

If  a  will  contains  ambiguous  terms  or  dans- 
es,  the  motives  reasonably  supposed  to  have  ac- 
tuated the  testator,  the  purpose  of  the  will,  the 
relations  between  testator  and  devisees,  and  the 
nature  and  extent  of  property  may  be  called  to 
assist  the  language  in  ascertaining  the  intent 
but  such  matters  are  not  admissible  if  there  is 
no  ambiguity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  t  958 ;  Dec.  Dig.  «=>441.] 

3.  Wills  4=>488— Constbuction— Aubiououb 
Terms— Evidence— Admisbibilitt. 

Where  the  testator's  intention  Is  expressed 
in  plain  and  unambiguous  language,  parol  or 
other  extrinsic  evidence  is  inadmissible  to  show 
a  different  intention  from  that  expressed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Pie.  §f  1024,  1025,  1033-1036;  Dec  Dig.  «=» 
488.] 


4.  Chabities  <S=536—Conbtbuctioh— Particu- 
lar Words— "Just  Betond." 
Will  directing  erection  of  chapel  "Just  be- 
yond" the  basin  means  barely  beyond,  scarcely 
beyond,  or  closely  beyond,  widi  the  least  practi- 
cal space  between  it  and  the  basin. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent  Dig.  |  65;   Dec.  Dig.  «=a36.] 

6.  Charities  «s»32— Construction— Pabtiou- 

LAR  Words. 
Such  a  provision  is  not  ambiguous,  and  ex- 
trinsic evidence  la  not  admissible  to  show  the  in- 
tent 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  j  64;   Dec.  Dig.  «=>32.] 

6.  Charities  ^=>32— Constbuotion— "Ijatent 
Ambiouitt." 

A  "latent  ambiguity"  is  one  not  appearing- 
on  the  face  of  the  words  used,  and  not  known 
to  exist  until  the  words  are  brought  in  contact 
with  the  collateral  facts. 

[B^.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  {  64;   Dec.  Dig.  «=>32. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Latent  Ambiguity.] 

7.  Wills     «=>489(2)—Conbtbuction— Latent 
Ambiouitt — Evidence — AoHissiBiLrrr. 

When  a  latent  ambiguity  exists  in  a  will,  dec- 
larations of  testator  at  the  time  of  its  execution 
are  admissible  to  identify  the  objects  or  persons 
designated,  and  the  facts  and  circumstances  are 
admissible  to  explain  the  language. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1038;   Dec.  Dig.  «=»489(2).] 

8.  Charities    9=s>32 — Conbtbuction- Iatknt 
AMBiotnTT- Evidence — Admibsibilitt. 

Where  testatrix  directed  erection  of  mortua- 
ry chapel  "Just  beyond  the  basin,"  such  words 
not  being  ambiguous,  testimony  of  her  brother 
as  to  her  declarations,  indicating  a  different  in- 
tent, was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  64;  Dec.  Dig.  •8=>32.] 

9.  Charities  4=a32  —  Construction  Acoobd- 
mo  to  Intent— Evidenob— Admibsibilitt. 

Declarations  of  testatrix  more  than  ten  years 
prior  to  making  will  directing  erection  of  mortu- 
ary chapel,  which  tended  to  show  the  iMint  at 
which  she  desired  it  to  be  erected,  is  not  admis- 
sible, being  too  remote. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  |  64 ;  Dec  Dig.  «=»32.] 

10.  Charities  «=>32  —  Construction  —  Bvi- 
DENCE— Admibsibilitt. 

Where  testatrix  directed  erection  of  mortu- 
ary chapel  in  cemetery,  evidence  of  topography 
of  the  cemetery  is  competent  for  the  purpose  of 
determining  the  exact  location  of  such  chapel. 

[EM.  Note.— IVir  other  cases,  see  Charities, 
Cent  Dig.  {  64;  Dec  Dig.  «=>32.] 

11.  Charities  4=936  —  Oonstbuction  —  Evi- 
dence—Sufficienot. 

Evidence  together  with  provisions  of  a  will 
held  to  show  intention  of  testatrix  that  mortuary 
chapel  should  be  erected  on  site  contended  for  by 
heirs,  and  not  that  contended  for  by  the  ceme- 
tery. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  J  85;   Dec.  Dig.  <S=>36.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

Suit  by  the  Fidelity  Trust  Company,  ex- 
ecutor of  the  will  of  Fannie  Castleman  East- 
In,  for  final  settlement  of  the  estate,  wherein 
issue  was  Joined  between  John  B.   Carroll 
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and  otbers,  heirs  of  testatrix,  and  the  execu- 
tor and  the  Cave  Hill  Cemetery  Company. 
From  a  Judgment  in  favor  of  the  Company, 
the  helra  appeal.    Reversed  and  remanded. 

Bnrwell  K.  Marscboll  and  Gifford  &  Steln- 
fleld,  all  of  Louisville,  for  appellants  John  B. 
and  Julia  Carroll.  Robert  J.  Hagan,  of  liOU- 
isvUle,  for  appellant  Lewis  6.  Castleman. 
Baskin,  Dnffin,  Klnkead,  Sapinsky  &  Duffln, 
-of  Loulsrille,  for  appellee  Cave  Hill  Ceme- 
tery Co.  Randolph  H.  Blain,  of  Louisville, 
for  appellee  Fidelity  Trust  Co. 

HURT,  J.  The  Fidelity  Trust  Company, 
88  the  executor  of  the  last  will  and  testament 
of  Fannie  Castleman  Eastin,  instituted  this 
action  In  the  Jefferson  circuit  court  for  a 
settlement  of  its  accoimts,  and  for  a  final  set- 
tlement of  the  estate  of  decedent,,  and  a  dis- 
tribution of  the  assets  of  the  estate  to  the 
devisees,  in  accordance  with  their  interests. 
The  testatrix  died  about  the  20th  day  of 
February,  1912,  and  her  will  was  admitted 
to  probate  in  the  Jefferson  county  court  very 
shortly  thereafter.  By  the  first  clause  of 
the  will  the  Fidelity  Trust  Company  was 
appointed  executor  of  It.  The  second  clause 
of  the  will  Is  as  follows : 

"Second.  I  direct  my  executor  to  set  apart 
twenty-five  thousand  dollars  ($25,000.00)  to  ap- 
propriate same  in  the  erection  of  a  mortuary 
chapel,  which  is  to  be  located  in  Cave  HiU 
Cemetery  Just  beyond  the  present  basin,  which 
is  directly  opposite  to  and  in  front  of  the  gate 
of  entrance  to  this  cemetery,  and  at  the  end  of 
the  avenue  leading  from  this  gate.  The  said 
chapel  I  wish  erected  immediately  after  my 
death,  in  a  substantiai  but  artistic  Gothic  style 
of  architecture,  with  seating  capacity  for  not 
less  than  one  hundred  and  fifty  persons.  Over 
the  entrance  door  of  this  chapel  I  wish  distinctly 
carved  in  raised  letters  the  following  inscription: 
"To  the  Glory  of  God,  and  in  the  Memory  of  my 
Dear  Husband,  George  B.  Bastin,  and  our  only 
child,  'Dear  Little  George.' 

"I  also  desire  that  behind  the  pulpit  of  said 
cba.pel  there  shall  be  placed  in  the  wall  two  tab- 
lets of  stone,  one  in  memory  of  my  dear  hus- 
band, the  other  in  memory  of  our  'Dear  Little 
George.'  with  name  and  date  of  birth  and  death 
of  each,  carved  distinctly  in  raised  letters. 
When  said  chapel  is  completed,  it  shall  be  the 
property  of  Cave  Hill  Cemetery,  and  shall  be 
preserved  and  maintained  by  said  cemetery  com- 
pany." 

The  other  provisions  of  the  will  have  no 
relation  to  the  question  for  decision  upon  this 
appeal. 

Neither  the  testatrix  nor  the  executor  of 
ber  will  having  the  ownership  or  control  of 
the  grounds  of  the  Cave  HiU  Cemetery  Com- 
pany, the  bequest  to  erect  a  mortuary  chapel 
upon  its  grounds  could  not  be  carried  into  ef- 
fect without  the  consent  of  the  cemetery  com- 
pany. Upon  the  request  of  the  executor  to 
be  permitted  to  carry  into  effect  the  bequest, 
the  cemetery  company  demanded  that  the  ex- 
act location  for  the  erection  of  the  chapel 
shotUd  be  designated  and  approved  by  the 
chancellor,  and  that  the  plans  and  spcdflca- 
tlons  of  the  proposed  chapel  be  prepared  by  a 
competent  architect,  and  the  costs  of  the  erec- 


tion of  the  chapel  and  any  changes  necessary 
to  be  made  in  the  grounds  by  the  company 
be  ascertained  and  furnished  to  the  cemetery 
company,  before  giving  its  consent  to  the 
erection  of  the  chapel.  The  executor  then 
filed  a  petition  in  its  suit  for  a  settlement  of 
the  estate,  in  which  It  sought  the  advice  of 
the  court  as  to  the  definite  site  for  the  erec- 
tion of  the  chapel.  Thereupon  an  issue  was 
Joined,  between  the  heirs  of  the  testatrix  up- 
on the  one  side,  and  the  executor  and  the 
cemetery  company,  upon  the  other,  as  to 
where,  under  the  terms  of  the  will  of  the 
testatrix,  the  mortuary  chapel  should  be 
erected.  The  heirs  contend  that  the  will  re- 
quires its  erection  upon  the  piece  of  ground 
designated  upon  the  diagram,  which  follows, 
by  the  letter  A. 


The  executor  and  cemetery  company  con- 
tend that  its  erection  at  any  point  to  the  east 
of  the  dotted  circle  marked  "Basin"  and  be- 
tween the  parallel  lines  which  are  drawn 
tangent  to  the  north  and  south  sides  of  the 
"basin"  will  comply  with  the  requirements  of 
the  will,  and  have  selected  the  point  indicat- 
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ed  by  the  letter  O  upon  the  diagram  aa  the 
aaltable  and  proper  plaoe  for  the  erection  of 
the  chapel.  To  make  the  references  to  the 
objects  mentioned  Intelligible,  It  will  be  nec- 
essary to  make  an  explanation  of  the  dia- 
gram. The  circle  of  dots  represents  the 
"basin,"  which  Is  a  depression  In  the  ground 
to  the  depth  of  6  feet  below  the  level  of  the 
encircling  roadbeds,  and  Is  covered  with 
trees  and  shrubs.  The  "basin"  is  214  feet 
in  diameter  from  north  to  sonth.  The  paral- 
lel lines  which  extend  from  the  point  marked 
"Entrance  Gate"  to  the  "basin"  describe  the 
road  which  extends  from  the  entrance  to  the 
"basin,"  and  when  it  arrives  at  the  "basin" 
it  passes  around  it  upon  either  side  and 
around  plat  A,  as  the  parallel  lines  Indicate. 
The  roadway  upon  either  side  of  the  "basin" 
Is  20  feet  in  width.  To  the  southeast  and 
east  of  the  roadway,  which  encircles  the 
"basin"  upon  the  east,  around  the  plat  A,  and 
on  toward  the  north,  the  cemetery  is  divided 
into  burial  lots  as  Indicated  upon  the  dia- 
gram, the  most  of  which  are  occupied.  The 
point  C  is  situated  about  midway  of  a  wood- 
ed reserve,  which  extends  from  the  roadway 
to  the  outside  boundary  wall  of  the  cemetery 
grounds  upon  the  north.  O  is  80  feet  from 
the  rim  of  the  "basin,"  and  at  that  point  the 
ground  declines  rapidly  from  the  level  of 
the  roadway  to  the  depth  of  10  or  12  feet. 
G  Is  34  feet  from  a  line  drawn  along  the 
center  of  the  entrance  avenue  and  continued 
through  the  "basin"  to  a  point  where  a  line 
from  C  would  intersect  It  at  right  angles. 
In  addition  to  the  roadway  between  the  "ba- 
sin" and  C,  there  is  also  a  walkway,  and  a 
space  of  ground  covered  with  grass  about  16 
feet  In  width.  Plat  A  lies  contiguous  to  the 
"basin,"  and  is  about  100  feet  in  width  upon 
the  line  of  the  rim  of  the  "baBln,"  and  extends 
about  150  feet  ba<A:  to  Its  apex,  where  the 
roads  which  encircle  the  "basin"  come  togeth- 
er. Plat  A  is  somewhat  elevated,  and  Is  a 
very  conspicuous  point  in  the  groun'ds  of  the 
cemetery,  and  a  building  upon  it  would  be 
visible  from  nearly  aU  points  in  the  cemetery. 
To  the  east  of  plat  A,  and  beyond  the  road- 
way In  that  direction,  are  many  fine  tombs, 
mausoleums,  and  mmuments,  which  have 
been  erected  by  the  owners  of  the  burial  lots 
in  the  memory  and  honor  of  the  dead  whose 
remains  occupy  the  lots.  Much  thought, 
care,  and  labor  have  been  expended  in  the 
adornment  and  beautlflcation  of  the  burial 
lots  and  reserves  In  the  cemetery,  and  the 
roadways  have  been  laid  out  through  the 
grounds  with  an  eye  to  the  promotion  and 
preservation  of  th^  scenic  beauty,  and  the 
entire  cemetery,  wherein  about  48,000  persons 
have  been  burled,  is  filled  with  beautiful 
trees  and  shrubs. 

The  testimony  of  a  dvll  engineer  and  a 
landscape  gardener,  eadi  of  whom  ia  In  the 
service  of  the  cemetery  company,  were  taken, 
and  It  was  proven  by  them  that,  in  their 
opinion,  the  point  O  is  a  more  suitable  place 
for  the  erection  oA  the  chapel  than  plat  A ; 


that,  if  it  vras  erected  upon  plat  A,  It  would 
be  necessary  to  construct  a  driveway  30  feet 
In  width  around  the  eastern  rim  of  the  ba- 
sin ;  that  a  receiving  tomb  is  an  attachment 
to  a  modem  mortuary  chapel  in  which  to 
place  a  dead  body  until  the  chapel  services 
may  be  had ;  that  this  receiving  tomb  should 
be  beneath  the  chapel  floor,  and,  if  the  chap- 
el should  be  erected  upon  plat  A,  it  would  be 
necessary  to  elevate  the  chapel  floor  10  feet 
above  the  ground  to  permit  the  receivins 
tomb  beneath,  or  else  to  excavate  to  the 
depth  of  10  feet  In  the  ground  for  the  receiv- 
ing tomb;  that  there  Is  not  sufficient  space 
upon  plat  A  to  beautify  the  chapel  by  plant- 
ing about  it  shrubs  and  trees;  and,  if  the 
chapel  was  erected  upon  point  C,  no  excava- 
tion would  be  necessary  for  a  receiving  tomb, 
as  the  rapid  decline  of  the  ground  from  the 
front  of  the  chapel  toward  the  rear  would 
make  It  unnecessary ;  that  the  sides  and  back 
of  the  chapel  would  be  surrounded .  and  hid- 
den by  the  trees;  that  the  sum  of  $25,000 
was  not  sufficient  to  build  a  chapel  with  ar- 
tistic architectural  sides,  except  upon  the 
front,  and  that,  if  erected  upon  plat  A,  the 
plain  sides  and  back  of  the  building  would 
not  meet  the  approbation  of  the  owners  of 
the  burial  lots  which  He  upon  the  other  side 
of  the  roadway  from  it;  that  the  cost  of 
erecting  the  chapel  upon  plat  A  would  be 
about  $1,000  in  excess  of  the  cost  of  its 
erection  upon  0. 

The  depositions  of  Gen.  John  B.  Castleman 
and  John  Stites  were  taken  and  filed  as  evi- 
dence in  this  action.  By  the  former  It  was 
proven  that  he  Is  a  brother  of  the  testatrix, 
and  that  from  conversations  had  with  her 
her  general  purpose  in  regard  to  the  site  for 
the  mortuary  chapel  vras  that  it  should  be 
located  near  the  "basin,"  at  the  end  of  the 
avenue  which  furnishes  the  entrance  from 
Broadway  or  Baxter  avenue  to  the  couetery, 
and  that  from  his  understanding  of  her  iqten- 
tlon,  gathered  from  conversations  with  her, 
the  erection  of  the  chapel  at  point  C  would  be 
fulfillment  of  her  intentions  as  to  the  site  of 
the  chapel,  but  that  he  did  not  know  her 
final  determination  in  regard  to  the  matter 
until  he  bad  heard  her  will  read.  By  John 
Stites  It  was  proven  that  he  was  the  drafts- 
man of  a  former  will  of  the  testatrix,  ia 
which  she  provided  for  the  erection  of  a 
mortuary  chapel  in  the  cemetery  in  mndi 
the  same  language  as  that  used  Jn  her  last 
will  and  testament,  except  that  a  much  lar- 
ger sum  was  set  apart  for  the  purpose  in  her 
former  will  than  In  the  last  one.  The  will, 
which  was  written  by  the  witness,  was  made 
in  1887  or  1898,  and  some  months  after  that 
time  he  was  In  the  cemetery  in  company  with 
testatrix,  when  she  pointed  out  to  him  the 
point  at  which  she  desired  the  diapel  to  be 
erected,  and  the  point  designated  by  her  was 
near  the  eastern  edge  of  the  "basin,"  and  ap- 
proximately near  the  place  designated  on 
the  diagram  by  crossed  marks  and  the  let- 
ters J,  S.    She  requested  the  witness  to  laave 
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an  tnterrlew  wltb  the  president  of  the  ceme- 
tery company,  and  the  president  stated  that 
he  would  personally  oppose  the  erection  of 
any  mortnary  chapel  upon  plat  A.  He  in- 
formed  the  test&trlx  of  the  resnlt  of  his 
Interrlew  with  the  president,  and  she  seem- 
ed nrach  disappointed,  hut  did  not  express 
any  purpose  to  change  her  purpose  In  regard 
to  the  Bite  of  the  chapel.  These  conversa- 
tions with  testatrix  were  ten  years  or  more 
before  the  making  of  the  will  In  controversy, 
which  was  executed  In  December,  1910. 

The  circuit  court  adjudged,  upon  the  plead- 
ings, exhibits,  and  proof,  that  the  testatrix, 
by  the  terms  of  the  second  clause  of  her  will, 
limited  the  site  for  the  chapel  to  a  place 
Just  beyond  the  "basin"  and  Intended  there- 
by to  leave  the  selection  of  the  particular 
site  within  the  boundary  on  which  to  erect 
the  chapel  to  the  Gave  Hill  Cemetery  Com- 
pany, and  further  adjudged  that  the  point 
0  and  plat  A  were  each  within  the  boundary 
fixed  by  testatrix  in  her  will  and  that  a 
chapel  erected  at  either  of  the  points  named 
or  at  any  other  point  which  answered  the 
description  "Just  beyond  the  basin."  would 
conform  to  the  intention  of  the  testatrix  as 
expressed  in  her  will.  From  this  Judgment, 
the  heirs  of  testatrix  have  appealed. 

[11  It  should  be  said  that  in  the  decision 
of  ttie  question  which  is  presented  on  this 
appeal  tbe  motives  or  purposes  of  the  parties 
litigant,  or  the  ulterior  purposes  of  the  heirs 
of  testatrix  can  shed  no  light  upon  the  con- 
troversy, nor  can  in  any  way  be  a  determin- 
ing factor  controlling  the  decision.  The  only 
question  for  decision  la:  Where,  by  the 
terms  of  the  will  of  testatrix,  did  she  Intend 
that  the  proposed  mortuary  diapel  should 
be  erected?  To  ascertain  the  intention  of 
the  testatilx,  to  declare  it,  and  to  require 
the  carrying  out  of  that  intention.  If  possible, 
is  the  entire  duty  of  the  court  That  the  in- 
tention of  a  maker  of  a  will  shall  control  its 
construction  is  elementary,  unless  that  in- 
tention is  inconsistent  with  the  established 
roles  of  law.  If  any  other  construction  was 
permissible,  the  intention  of  the  testator 
would  prevail  in  the  execution  of  few  wills, 
since  the  opinions  of  mankind  as  to  what 
some  other  person  should  have  done,  or  the 
best  and  most  proper  way  to  accomplish  a 
parpose,  are  as  various  oftentimes  as  there 
are  different  persons.  Patrick  v.  Patrick,  135 
Ky.  307,  122  S.  W.  15»;  Cltiaena'  Trust  Co. 
V.  Flddlty  Trust  Co.,  136  Ky.  640,  124  S:  W. 
824;  Began  v.  Netherland,  141  E^y.  686,  183 
8.  W.  546 ;  McFerran  V.  Fidelity  Trust  Co., 
140  Ky.  636,  131  S.  W.  383 ;  Bayless  v.  Pres- 
cott,  79  Ky.  262;  Anderson  v.  Hall's  Adm'r, 
80  Ky.  91;  Thackston  v.  Watson,  84  Ky. 
210, 1  S.  W.  896,  8  Ky.  Law  Bep.  193;  Bnsch- 
meyer  v.  Eletn.  139  Ky.  124,  129  S.  W.  669; 
WatUns  T.  Bennett,  170  Ky.  464,  186  S.  W. 
182.  No  rale  of  construction  can  be  allowed 
to  override  the  plain  intention  of  the  testa- 
trix. 

[2]  The  question  often  arises  as  to  bow 


ttie  Intention  of  the  testator  Is  to  be  as- 
certained. When  there  are  ambiguous  terms 
or  ambiguoui  clauses  in  a  will,  the  mo- 
tives, which  can  reasonably  be  supposed 
to  have  actuated  the  testator,  the  purpose 
of  making  the  will,  the  relations  between  the 
testator  and  the  devisees,  and  the  nature  and 
extent  of  the  property  may  be  called  in  to 
assist  the  language  of  the  will  in  ascertain- 
ing the  Intentions  of  the  testator.  Henrj'  v. 
Henry,  81  Ky.  842;  Levy's  Bx'x  v.  Leeds, 
161  Ky.  66, 151  S.  W.  1;  Watklns  v.  Bennett, 
supra.  If  the  language  of  a  will,  when  all 
of  it  is  considered  together,  is  plain  and  un- 
ambiguous, there  is  nothing  to  do  except  to 
give  to  it  the  meaning  which  its  language 
clearly  imports.  If  the  language  of  a  clause 
of  a  will  is  plain,  and  is  not  clouded  or  made 
of  uncertain  meaning  by  other  language  of 
the  vrlll,  it  cannot  be  suiiposed  that  the  tes- 
tator meant  or  intended  anything  except  what 
is  said  and  according  to  the  ordinary  mean- 
ing of  the  language  used. 

The  written  language  of  a  will  is  the 
best  evidence  of  Its  meaning  and  the  inten- 
tion of  the  testator,  and  hence  the  intentions 
of  the  testator  must  be  gathered  from  the 
language  of  the  will  itself,  without  the  aid 
of  extrinsic  evidence,  if  it  is  unambiguous. 
Allan  V.  Vanmeter,  1  Mete.  264;  Mitchell  v. 
Walker,  17  B.  Mon.  61 ;  Stephens  v.  Walker, 
8  B.  Mon.  600;  Jackson  v.  Payne,  2  Mete. 
667. 

[3]  Further,  where  the  intention  of  the  tes- 
tator Is  expressed  in  plain  and  unambiguous 
language,  parol  or  other  extrinsic  evidence 
is  not  competent  nor  admissible  to  show  that 
the  testator  had  an  intention  different  from 
that  expressed  in  the  wUI.  Mudd  v.  Mulll- 
can,  12  S.  W.  263,  386,  11  Ky.  Law  Rep.  417; 
Long  V.  Duvall,  6  B.  Mwi.  219;  Tattle  v. 
Berryman,  94  Ky.  563,  28  S.  W.  846,  15  Ky. 
Law  Rep.   294. 

[4,  S]  The  clause  ot  the  will  in  controversy. 
In  the  Instant  case,  does  not  upon  its  face 
show  any  ambiguity.  It  directs  that  $26,000 
be  set  apart  and  appropriated  to  the  erection 
of  a  mortuary  chapel  within  the  Cave  Hill 
Cemetery.  It  directs  th^  it  be  built  in  a 
substantial,  but  artistic,  style  of  Gothic  ar- 
chitecture. It  provides  for  the  inscrlpUons 
and  the  places  at  which  the  inscriptions  shall 
be  placed.  It  provides  that  the  chapel  shall 
be  erected  "in  Cave  Hill  Cemetery  Just  be- 
yond the  present  basin,  which  is  directly  op- 
posite to  and  in  front  of  the  gate  of  entrance 
to  this  cemetery  and  at  the  end  of  the  ave- 
nue leading  from  the  gate.".  The  language 
which  is  as  follows:  "Which  is  directly  op- 
posite to  and  in  front  of  the  gate  of  entrance 
to  this  cemetery  and  at  the  end  of  the  ave- 
nue leading  from  this  gate" — definitely  fixes 
and  designates  the  "basin"  "Just  beyond" 
which  the  chapel  is  to  be  erected.  The  words 
"Just  beyond  the  present  basin"  clearly  ex- 
presses the  intention  of  the  testatrix  as  to 
the  site  of  the  chapel,  so  far  as  she  had  an 
intention  as  to  the  proximity  of  the  site  of 
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the  chapel  to  the  "basin."  The  <irord  "Just," 
as  used  In  the  connection  In  which  it  stands, 
should  be  given  its  ordinary  and  familiar 
meaning.  When  osed  with  reference  to  dis- 
tance, it  means  "barely;  scarcely:  closely; 
nearly."  Webster's  International  Dictionary, 
p.  806.  Hence  "Just  beyond"  means,  in  its 
ordinary  signlflcatlon,  barely  beyond,  scarce- 
ly beyond,  closely  beyond,  beyond  the  "basin," 
but  with  the  least  practical  space  between  it 
and  the  "basin."  This  language  being  plain, 
there  is  not  any  necessity  of  calling  to  Its 
aid  any  extrinsic  evidence  to  determine  the 
meaning  of  the  testatrix.  It  can  have  no 
meaning  other  than  that  the  testatrix  Intend- 
ed that  the  site  of  the  chapel  should  be  "Just 
beyond  the  present  basin." 

[6]  However,  when  it  comes  to  applying 
the  language  of  the  will  to  the  object  to  be 
operated  upon — that  is,  the  exact  site  upon 
which  the  testatrix  intended  that  the  chapel 
should  be  erected — It  appears  that  the  "ba- 
sin" is  214  feet  in  diameter,  and  that  there 
is  thus  that  number  of  feet  of  ground  "Just 
beyond  the  basin"  between  the  tangent  lines, 
and  it  Is  insisted  that  the  erection  of  the 
chapel  at  any  place  between  the  tangent 
lines,  would  fulfill  the  requirements  of  the 
wlU.  Hence  it  is  insisted  that  there  is  a  la- 
tent ambiguity  In  the  will  as  regards  the  ex- 
act site  Intended  for  the  chapel.  A  latent 
ambiguity  is  one  which  does  not  appear  upon 
the  face  of  the  words  used,  and  It  is  not 
known  to  exist  until  the  words  are  brought 
in  contact  with  the  collateral  facts.  2  O.  J. 
1312.  In  other  words,  there  does  not  ap- 
pear any  duplicity,  indistinctness,  or  un- 
certainty from  the  words  used,  but  appears 
when  the  words  are  applied  to  the  subject 
which  they  describe.  In  Breckenrldge  v. 
Duncan,  2  A.  K.  Marsh,  50,  12  Am.  Dec.  359, 
a  latent  ambiguity  was  defined  to  be  a  state 
of  case  "where  the  intention  of  the  party  is 
clearly  expressed,  and  a  doubt  exists,  not 
as  to  the  intention,  but  as  to  the  object  to 
which  the  intention  appUes." 

[7]  When  a  latent  ambiguity  exists  in  a 
will,  it  is  permissible  to  prove  the  declara- 
tions of  the  testator  made  at  the  time  or 
about  the  time  of  the  execution  of  the  will 
for  the  purpose  of  Identifying  the  objects  or 
I>ersons  upon  which  It  is  intended  that  the 
will  should  operate,  and  the.  facts  and  di'- 
cumstances  which  surround  the  testator  at 
the  time  of  the  making  of  the  will,  In  order 
to  explain  the  language  of  the  will  and  to 
assist  the  court  in  determining  his  intentions, 
Tudor  V.  Ten;el,  2  Dana,  47;  Thomas  v. 
Scott,  72  S.  W.  1129,  24  Ky.  Law  Rep.  2031; 
Mitchell  V.  Walker,  sapra;  40  Cyc.  1428, 
1429,  1431.  Where  the  language  is  plain  and 
unambiguous,  however,  the  parol  declarations 
of  the  testator  cannot  be  received,  where  they 
give  the  win  a  different  meaning  from  that 
expressed. 

ia-10]  Hence  the  testimony  of  Gen.  Castle- 
man  as  to  the  declarations  of  the  testatrix, 
so  far  as  they  may  tend  to  prove  that  the 


testatrix  did  not  Intend  tliat  the  chapel 
should  be  erected  at  a  point  immediately  be- 
yond the  "basin,"  is  incompetent  and  inad- 
missible. Neither  Is  the  testimony  of  John 
Stltes  competent  as  to  declarations  of  the 
intentimis  of  the  testatrix,  because  the  time 
of  the  making  of  the  declarations  is  too  re- 
mote from  the  execution  of  the  will  to  shed 
light  upon  its  meaning,  as  regards  the  inten- 
tion of  the  testatrix,  as  to  the  site  of  the 
proposed  chapel.  The  evidence,  however, 
which  describes  the  topography  of  the  ceme- 
tery is  competent  as  assisting  in  the  applica- 
tion of  the  language  of  the  wUl  to  the  ob- 
ject intended  to  be  effected  by  it 

[11]  The  evidence  given  by  the  dvil  engi- 
neer and  landscape  gardener  shows  beyond 
dispute  that  there  is  a  site  suitable  for  the 
erection  of  a  chapel  "Just  beyond  the  pres- 
ent basin,"  to  whidi  the  language  and  mean- 
ing of  the  will  may  be  applied.  The  ground 
embraced  In  plat  A  Is  "Just  beyond  the  ba- 
sin." It  is  a  commanding  location  and  visible 
from  all  parts  of  the  cemetery.  The  motive 
of  the  testatrix  in  making  the  devise  Is 
gathered  from  the  will  itself.  The  purpose 
was  to  erect  a  testimonial  to  the  memory  of 
her  husband  and  son,  which  would  be  useful, 
as  well  as  possessing  striking  artistic  bean- 
ties,  which  would  attract  the  admiration  of 
all,  and  to  keep  alive  the  memories  of  the 
dead,  to  whom  it  was  consecrated.  In  raised 
letters  over  the  entrance  and  up<»i  tablets 
behind  the  pulpit  the  purpose  and  motive  for 
the  erection  of  the  chapel  should  be  declared. 
This  motive  expressed  in  the  will  Is  a  fact 
bearing  upon  her  intention  as  to  the  site  ot 
the  chapel.  Plat  A  possesses  the  natural 
characteristics  to  make  it  a  suitable  and 
proper  place  for  such  a  monument,  and  has 
also  the  accessibility  necessary  to  render  It 
convenient  to  those  desiring  to  use  it  for  the 
funeral  obsequies  of  the  dead.  Point  O  is,  in 
a  sense,  beyond  the  "basin,"  but  it  cannot 
be  said  to  be  "Just  beyond"  it  It  is  80  feet 
from  the  rim  of  the  "basin"  to  point  O,  and 
the  continuity  of  the  ground  between  them 
Is  broken  by  a  rotCSway  which  is  20  feet  in 
width,  and  a  walkway  and  strip  of  ground 
16  feet  in  width  between  point  O  and  the 
roadway.  It  Is  34  ftet  to  the  north  from  a 
line  drawn  from  the  center  of  the  entrance 
gate  to  the  cemetery,  and  along  the  center  of 
the  avenue  leading  to  the  "basin,"  and  on 
through  the  "basin"  to  a  point  at  right  an- 
gles to  C.  At  p(dnt  O  the  earth  falls  away 
rapidly  towards  the  north,  and  within  a 
few  feet  to  a  depth  of  10  or  12  feet  below  the 
level  of  the  roadway.  The  territory  between 
point  0  and  the  outer  wall  of  the  cemetery 
toward  the  north  Is  a  reserve  covered  with 
trees.  While  the  opinions  of  the  dvll  engi- 
neer and  landscape  gardener  of  the  cemetery 
company  are  that  point  0  is  a  more  suitable 
site  for  a  mortuary  chapel  than  plat  A  Is, 
for  reasons  of  ornamentation  and  economy 
In  construction,  these  opinions  do  not  prove 
that   the  testatrix   intended   that   point   O 
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should  be  the  site  of  the  chapel;  as  there  la 
nothing  to  indicate  that  Bbe  knew  of  the 
potency  of  their  reasons  or  had  them  In  con- 
templation while  making  her  selection  of  a 
site  for  the  chapel.  These  same  witnesses 
give  It  as  their  opinions  ttiat  plat  A  Is  not 
suitable  for  a  mortuary  chapel,  because,  as 
they  say,  there  wUl  not  be  space  sufficient 
aronnd  the  chapel,  when  erected,  to  allow 
the  planting  of  trees  and  shrubs  for  prefer 
ornamentation.  The  testatrix  may,  however, 
have  entertained  a  different  opinion,  as  such 
opinions  are  held  In  accordance  with  the 
tastes  peculiar  to  different  Individuals,  and 
the  will  la  significantly  silent  npon  the  ne- 
cessity or  desire  for  such  ornamentation.  It 
Is  insisted  that  to  erect  the  chapel  upon  plat  A 
will  necessitate  the  making  of  a  road  30  feet 
In  width  along  the  eastern  rim  of  the  "ba- 
sin,'' bat  this,  if  done,  wonld  still  enable  the 
Chapel  to  be  erected  50  feet  nearer  the  "ba- 
sin" than  at  C.  To  erect  the  chapel  "just  be- 
yond the  basin,"  in  the  direction  of  point  C, 
would  necessitate  Its  erection  In  the  roadway 
or  the  walkway  just  beyond  it,  and  this  can- 
not be  presumed  to  have  been  the  Intention 
of  the  testatrix;  neither  could  she  have  con- 
templated the  erection  of  it  beyond  the  drive- 
way and  walkway  and  upon  the  steep  bank 
in  the  wooded  reserve;  at  least  It  seems  that 
it  is  very  Improbable  that  she  ever  ccKitem- 
plated  its  location  at  such  place,  if  effect  is 
given  to  the  necessary  meaning  of  the  lan- 
guage which  she  used  in  defining  its  Intended 
location. 

Hence,  taking  into  consideration  tlie  mo- 
ttves  of  the  testatrix  for  making  the  devise, 
as  appears  from  the  will,  the  language  used 
by  her  In  defining  the  site  for  the  chapel, 
and  the  nature  and  situation  of  the  grounds 
"Just  beyond  the  basin,"  It  does  not  appear 
that  there  is  any  other  ground  for  the  site 
of  the  chapel  to  which  the  language  of  the 
will  permits  it  to  be  applied,  except  that 
embraced  In  plat  A,  and  hence  we  conclude 
that  it  was  the  intention  of  the  testatrix 
that  the  chapel  should  be  erected  upon  plat 
A,  and  the  erection  of  it  at  C,  or  at  any 
other  point  except  upon  plat  A,  would  not  be 
a  compliance  with  the  requirements  of  the 
will. 

The  judgment  la  reversed,  and  cause  re- 
manded for  proceedings  consent  with  this 
(pinion. 


McCOT  V.  FERGUSON  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  16,  1916l) 

1.  Gttabdian  and  Ward  e=»ll*  Attthobitt 
or  Guardian— liKABii  or  Land. 

A  judgment,  enjoining  defendant  from  re- 
moving coal  and  timber  from  lands  of  an  infant 
except  for  domestic  purposes  only,  unless  a 
valid  and  lawful  lease  should  be  entered  into 
therefor  by  the  statntory  guardian  of  the  infant, 
does   not   onpOwer   the  statutory  guardian   to 


lease  the  lands  to  defendant  without  authority 
of  court 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  H  192-201;  Dec  Dig. 
«=>44.] 

2.  Guardian  and  Ward  e=s>44— Atjihobitt 
or  Guardian— Lease  or  Lands. 
WhUe  Ky.  St.  S  2031,  providing  that  a  guard- 
ian may  lease  real  estate  of  the  ward  until  the 
ward  shall  arrive  at  full  age,  the  statutory 
guardian  of  an  infant  hag  no  authority  to  enter 
into  a  lease  for  the  mining  of  coal  from  the  in- 
fant's lands  unless  such  power  be  granted  by 
a  court  of  competent  jurisdiction  in  a  proceed- 
ing brought  to  sell  or  dispose  of  the  mineral,  for 
coal  constitutes  a  part  of  the  land,  and  the 
lease  contemplated  by  the  statute  is  only  one 
for  the  use  of  the  lands. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 

Ward,  Cent  Dig.  gg  19^201;    Dec.  Dig.  9=> 
44.] 

8.  OtTABDIAN    AND    WARD    ®=»44— AUTHORITY 

or  OuARDiAN— Lkask  or  Land— Statute. 
A  guardian's  lease   of  land   of  his   infant 
ward,  cannot  be  upheld  under  Acts  1916,  c.  99, 
relating  to  such  leases,  where  the  statute  was 
enacted  subsequent  to  the  lease. 

W'Ed.  Note. — For  other  cases,  see  Guardian  and 
ard,  Cent  Dig.  gg  192-201;    Dec.  Dig.  «s> 
44.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Vernon  Ferguson,  Jr.,.  by  his 
next  friend  against  Sam  McCoy.  Injunction 
was  granted,  and  plaintiff  eought  a  rule 
against  defendant  to  show  cause  why  he 
should  not  be  punished  for  disobeying  the 
Injunction.  From  judgment  finding  the  re- 
sponse to  the  rule  Insufficient,  defendant  ap- 
peals.   Affirmed. 

3.  S.  Cllne  and  W.  E.  Steele,  both  of  Plke- 
vlUe,  for  appellant.  Staton  &  Plnson,  of 
PlkevUle,  for  appellee. 

CARBOLL,  J.  In  1010  the  appellee,  Ver- 
non Ferguson,  Jr.,  an  Infant,  by  his  next 
friend  brought  suit  in  the  Pike  circuit  court 
against  Sam  McCoy.  In  that  suit  there 
were  several  matters  in  controversy  and  sev- 
eral issues  made  by  the  pleadings,  one  of 
them  arising  on  the  effort  of  Ferguson,  the 
infant,  through  his  next  friend,  to  enjoin 
McCoy  from  mining  coal  on  land  claimed  to 
be  owned  by  the' infant,  and  removing  the 
coal  from  the  land  and  selling  it.  That  case 
came  to  trial  In  1914,  and  upon  this  issue 
the  lower  court  adjudged — 
"that  the  defendant,  Sam  McCoy,  be  and  he  is 
hereby  enjoined  and  restrained  from  removing 
coal  and  tunber  from  the  lands  described  in  the 

Siaintifrs  petition  and  in  the  deed  from  John 
I.  Ferguson  et  al.  to  Sam  McCoy,  except  for 
domestic  purposes  only  unless  a  valid  and  lawful 
lease  therefor  be  entered  into  bv  the  statutory 
guardian  of  the  infant  plaintiff.'' 

From  this  judgment,  which  also  deter- 
mined other  issues  between  the  parties,  an 
appeal  was  prosecuted  to  this  court.  The 
opinion  of  this  court,  which  may  be  found 
in  164  Ky.  136,  176  S.  W.  23,  disposed  of 
several  issues  between  the  parties,  but  did 
not  determine  in  any  manner  the  right  of 
the  statutory  guardian  of  an  Infant  to  enter 
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Into  a  contract  with  another  party  by  wblcb 
the  other  party  might  take  and  remove  ooal 
from  the  land  of  the  Infant,  although  the 
judgment  appealed  from  was  affirmed.  Aft- 
er the  opinion  In  this  case  was  handed  down, 
and  In  June,  1915,  the  next  friend  of  the  In- 
fant, Vernon  Ferguson,  Jr.,  filed  bis  affidavit 
In  the  court  and  asked  that  a  rule  Issue 
against  McCoy  to  show  cause  why  he  should 
not  be  punished  for  disobeying  the  injunc- 
tion forbidding  him  to  remove  coal  from  the 
land  except  for  domestic  purposes.  For  re- 
sponse to  this  rule  McCoy  exhibited  a  con- 
tract of  lease  entered  Into  between  himself 
and  Florence  McCoy,  statutory  guardian  of 
Vernon  Ferguson,  Jr.,  the  Infant,  under 
which  contract  McCoy  was  given  the  right 
to  mine  and  sell  coal  on  the  land  claimed 
by  the  infant,  and  he  deitended  on  this  con- 
tract to  exonerate  him  from  disobedience  of 
the  injunction.  The  lower  court,  however, 
held  that  the  response  was  not  sufficient,  and 
adjudged  that  the  statutory  guardian  of  the 
Infants  could  not  lease  the  coal  found  in  the 
land  of  the  Infants  without  having  first 
been  adjudged  that  right  In  a  proceeding 
brought  for  the  purpose  in  a  court  of  com- 
Itetent  jurisdiction.  The  court,  therefore, 
adjudged  the  lease  to  be  void,  and  enjoined 
McCoy  from  removing  any  coal  from  the 
land  under  and  by  virtue  of  ttid  lease  ex- 
cept for  his  domestic  use.  From  this  judg- 
ment McCoy  prosecutes  this  appeaL 

[1, 2]  It  will  therefore  be  seen  that  the 
«nly  question  presented  is.  Can  the  statu- 
tory guardian  of  an  infant  enter  into  a  ralld 
contract,  authorizing  the  grantee  in  the  con- 
tract to  mine  and  sell  coal  found  in  the  land 
of  liis  ward?  In  the  judgment  appealed 
from  the  lower  court  held  that  the  statu- 
tory guardian  had  no  authority  to  enter  Into 
a  contract  like  this,  and  in  tliis  conclusion 
we  concur. 

Counsel  for  McCoy  relies  oh  the  former 
Judgment,  which  we  have  set  out,  as  giving 
McCoy  the  right  to  mine  the  coal  If  he  se- 
cured a  contract  from  the  statutory  guard- 
ian of  the  infant  permitting  him  to  do  this. 
We  do  not  so  construe  this  judgment  It  ex- 
pressly recites  that  McCoy  might  do  this 
under  "a  valid  and  lawful  lease,"  entered 
Into  with  the  statutory  guardian  of  the  in- 
fant The  meaning  of  this  is,  as  we  under- 
stand it,  tliat  if  the  statutory  guardian  of 
the  infant  had  been  empowered  by  the  judg- 
ment of  a  court,  in  a  proceeding  brought 
for  the  purpose,  to  make  a  lease  like  this, 
then,  pursuant  to  the  authority  conferred,  he 
might  make  a  valid  and  lawful  lease  with 
McCoy  or  anybody  else;  but,  in  the  absence 
of  a  judgment  rendered  in  a  case  brought 
for  the  purpose  in  wtilch  this  authority  was 
asked  and  conferred,  we  are  very  sure  the 
guardian  has  no  power  to  enter  hito  a  lease 
by  which  coal  may  be  taken  from  the  land 
of  his  ward.    In  this  case  the  court  had  no 


jurisdiction  to  authorize  the  statutory  guard- 
ian to  lease  the  ooal  land  of  his  ward,  be* 
cause  It  Is  very  plainly  shown  by  the  rec- 
ord that  the  suit  brought  In  1910  did  not 
have  for  Its  purpose  the  lease  or  sale  by  the 
statutory  guardian  of  the  ooal  In  the  land 
of  the  infant 

It  is  said,  however,  that  section  2031  of 
tbe  Kentucky  Statutes,  providing  that  "a 
guardian  •  *  •  may  lease  any  real  estate  of 
the  ward  until  the  ward  shall  arrive  at  fall 
age;  but  no  such  lease  shall  be  made  for  a 
longer  term  than  seven  years,"  conferred  on 
the  guardian  authority  to  enter  into  this 
contract  with  McCoy.  We  do  not  think  so. 
The  statute  authorizing  the  guardian  to 
lease .  the  real  estate  of  his  ward  contem- 
plates an  ordinary  lease,  as,  for  example,  a 
lease  for  farming  purposes,  and  does  not 
mean  that  the  guardian  may  enter  into  a 
contract  by  which  timber  gnawing  on  tbe 
land  of  the  ward  mlg^t  be  cut  and  carried 
away  for  commercial  purposes,  or  coal  In 
the  land  of  the  ward  might  be  mined  and 
carried  away  for  such  purposes.  Timber 
growing  on  land  of  the  ward  and  coal  In  a 
mine  on  land  of  the  ward  are  ea(3i  parta 
of  the  real  estate  of  the  ward,  and  the  guard- 
ian can  no  more  sell  the  timber  or  the  coal 
than  he  can  the  land  of  the  ward  unless  lie 
Is  authorized  by  a  court  of  competent  jorto- 
dictlon  in  a  proceeding  bront^t  for  that 
purpose  to  sell  or  dispose  at  tt.  Ayer  & 
Lord  Tie  Co.  T.  Witherspoim's  Adm'r,  100 
S.  W.  269,  80  Ey.  Law  Bep.  1067;  Hays  ▼. 
Wicker,  161  Ky.  706,  171  S.  W.  447. 

[3]  The  Legislature  in  1016  (see  Acts  ot 
1916,  p.  647)  enacted  a  statute,  authorizlns 
the  guardian  of  an  Infant  to  lease  the  coal 
lands  of  his  ward  when  authorized  by  tbe 
court  so  to  do  in  the  manner  pointed  oat  In 
the  statute.  But  this  statute  has  no  appli- 
cation in  the  case  before  us,  as  the  lease 
here  In  question  was  made  long  before  thla 
statute  took  effect 

Wherefore  tlie  Judgment  la  affirmed. 


DANIELS  V.  CHARLES  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  10, 1916.) 

1.  Life  Bsxatks  «=»12  —  Lot  Tbwaki  — 
Rights  ov. 

While  a  life  tenant  unless  expressly  preclud- 
ed, may  work  a  mine  opened  before  the  com- 
mencement of  his  estate,  even  to  exhaustion,  a 
life  tenant  cannot  open  new  mines. 

[Ed.  Note.— For  other  cases,  see  Life  Eatatea, 
Cent  Dig.  88-31,  42;  Dec.  Dig.  «=s>12.] 

2.  DowBB  «=>10,  114(2, 8)— DowKBxas. 

A  widow  is  entitled  to  dower  in  mines  op^- 
ed  during  her  husband's  lifetime,  bat  there  ia 
no  dower  in  unopened  mlnt«,  and  ah*  cannot 
mine  coal  from  unopened  mines  or  cut  timber 
except  as  may  be  necessary  to  a  comfortable  en- 
joyment of  her  life  estate;  commercial  mining  ot 
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the  land  or  enttiBtf  of  the  timber  being  •>!  act 
of  waate  laBsenisg  the  remainder. 

rOd.  Note.— For  other  case;,  pee  Dower,  Oekt. 
Die.  H20-«S,  370.  371,  373;  Dec  Dig.  «=»10, 

3.  DOWEB  «=»1140K-RlQHT  TO  MiNK. 

Milling  by  a  life  tenant,  including  a  dower- 
eaa,  will  be  alloved  if  the  former  owner  of  the 
fee  has  Itnpreaaed  apon  it.  the  character  of  min- 
ing land  by  executing  an  enforceable  lease  for 
that  purpose  prior  to  the  commencement  of  the 
life  estate,  though  no  mines  were  opened  until 
after  its  commencement. 

[Ed.  Note.— For  other  cases,  see  Dower,  Ceat 
Dig.  {  373;  Dec.  Dig.  «=>U4(3).} 

4.  GUABDIAW  AKD  WabD  «c=>44  —  AUTHOBUT 
OF  GUABDIAN— IiBASINO  OF  LAND. 

A  guardian  of  minor  children  cJinnot,  lease 
his  ward's  land  for  mining  purposes  without 
authority  of  court,  for  the  taking  of  minerals 
from  the  land  is  not  an  ordinary  uscl 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Cent.  Kg.  H  1»2^201;  Dec.  Dig. 
«=>44.] 

Appeal  from  dnmit  Court,  Pike  County. 

In  tbe  matter  of  the  Judicial  Bettlement  of 
the  accounts  of  Mary  Daniels,  adjminlstra- 
trlx,  opposed  hy  America  Charles  and  oth- 
er&  From  a  Judgment  denying  the  claim 
of  the  admlnlstratilx  to  some  of  the  royal- 
ties under  a  lease  of.  coal  lands  of  the  de- 
cedent, the  administratrix  appeals,  and  the 
opponents  cross-appeal.  AfQrmed  on  the 
principal  appeal,  and  reversed,  with  Instrac- 
tlons,  on  the  cross-appeal. 

J.  J.  Moore,  Jno.  F.  Butler,  and  J.  S.  Cline, 
all  of  PikevUle,  for  appellant  P.  B.  Strat- 
ton,  of  Plkevllle,  and  0.  M,  Whltt,  of  Wil- 
Ilamson,  W.  Va.,  for  appellees. 

iniXJSB,  a  X  This  Is  the  third  appeal 
of  this  case.  See  Charles  t.  Daniels,  140  Ky. 
879,  131  S.  W.  42,  and  Daniels  v.  Charles, 
154  Ky.  232, 167  S.  W.  32,  for  the  former  opin- 
ions. .This  appeal  presents  but  a  single  Is- 
sue, and  It  Is  a  new  one. 

William  Daniels  died  In  IdOO,  leaving  13 
children.  He  was  the  owner  of  800  acres 
of  land  In  Pike  county.  His  widow.  Mary 
Daniels,  the  appellant,  qualified  as  adminis- 
tratrix of  her  husband's  estate,  and  filed 
this  action  to  settle  his  estate  and  sell  the 
land  for  the  payment  of  debts.  At  the  sale 
the  widow  boug)it  the  land;  and  the  first  ap- 
peal was  successfully  prosecuted  for  the  pur- 
pose of  setting  asldie  that  sale,  upon  the 
ground  that  she,  having  bought  the  land 
while  acting  as  administratrix,  held  It  In 
trust  for  her  chlldten,  and  not  In  her  own 
right.  The  case  was  remanded  for  the  pur- 
pose ot  rattling  her  accounts  as  administra- 
trix along  the  lines  indicated  In  the  first 
opinion.  The  land  was  divided,  and  dower 
was  allotted  to  Mary  Daniels,  as  widow. 
Subsequently  the  widow  tendered  tin  amend- 
ed answer  and  counterclaim,  setting  tip  that 
■be  and  her  husband.  In  1898,  had  leased 
for  a  royalty  of  seven  oBMa  per  ton,  all  the 
coal  ondev  the  SOO^tSTe  tract,  to  J.  K.  An- 
derson, who  had  assigned  hU  lease  to  the 


1Z%adcer  Coal  Mining  Company,  iud  that 
under  said  lease  she  was  entitled  to  one- 
third  of  all  the  royalties  upon  coal  mined 
and  shipped  from  the  land.  The  court,  how- 
ever, refused  to  let  the  amended  answer  and 
counterclaim  be  filed.  In  a  settlement  made 
pursuant  to  the  first  opinion.  It  was  adjudg- 
ed that  a  small  sum  was  due  the  adminis- 
tratrix, and  upon  the  second  appeal  that 
Judgment  was' affirmed.  But.  in  passlhg  upon 
the  mlihg  rejectltg  the  claim  for  royalties, 
this  court,  in  the  second  opinion,  said: 

"While  it  is  true  that  a  widow  may  be  en- 
dowed in  a  mine  already  opened,  and  it  has  also 
been  held  that  where  a  valid  lease  was  made  .by 
the  husband  in  bis  lifetime,  she  is  entitled  to 
dower  in  the  royalties,  this  rule  applies  only  in 
the  event  the  royalties  are  paid  on  coal  mmed 
frran.the  land  of  which  she  is  endowed.  Pdddy 
V.  Griffith.  150  111.  560  [87  N.  B.  999],  4X  Am. 
St.  Rep.  397.  In  the  present  case  no  coal  has 
been  mined  from  the  dower  land.  Should  any 
coal  be  mined  there  in  the  future,  she  may  pre- 
sent her  claim  U  an  independent  aotion."  Ifi4 
Ky.  235.  157  S.  W.  3a 

Upon  the  return  of  the  case  to  the  <drcalt 
court  after  the  second  appeal,  the  amended 
answer  and  counterclaim  was  filed,  and  the 
widow  was  permitted  to  prosecute  her  claim 
to  the  royalties.  In  the  contract  of  May  28, 
1898,  with  Anderson,  WBllam  Daniels  and 
Mary,  his  wife,  agreed  as  follows: 

"That  for  and  in  consideration  of  one  dollar 
paid  in  hand,  the  receipt  whereof  Is  hersfay  ■»■ 
knowledged,  the  parties  of  the  first  part  agree 
to  lease  all  the  coal  on  their  land  in  £^e  coun- 
ty, at  seven  cents  per  ton  royalty,  to  the  part? 
of  the  second  part<as  soon  as  title  is  cleared,  and 
when  party  of  the  second  part  begins  work  on 
plant  within  three  montlw  and  ships  <x>al  in 
twelve  months  from  date,  they,  the  parties  of 
the  first  part'  will  execnte  to  die  party  of  the 
second  part  a  good  and  sofficient  lease  for*  the 
coal  on  above  luids  with  the  nsual  minify  privi^ 
leges  thereon." 

Later,  on  Manih  17,  W06,  Mary  Daniels, 
In  her  own  right  and  aa  guardian  of. her 
four  Infant,  chUdrenr  attempted  to  carry  out 
the  original  onatract  of  1898,  by  ezecntbig 
a  formal. written  lease  to  the  Thadser  Coal 
Mining  Company,  In  which  she  confijfmed 
and  ratified  the  leasing  agreement  of  May 
28,  1898.  This  lease  is  the  usual  mining 
lease,  and  contained  the  many  provisions 
which  are  usually  found  In  such  leases.  Up- 
on the  trial  of  the  case  It  appeared  that  the 
commissioner  had  received  $774.83  as  royal- 
ties upon  coal  that  had  been  mined  from  the 
dower  tract,  ajid  the  widow  claimed  all  of 
it  The  chancellor,  however,  was  of  opinio^ 
tbat  the  widow's  share  of  the  royalties  on 
the  coal  mined  from  the  dower  tract  should 
be  estimated  according  to  the  life  tables,  and 
that  the  remainder  of  the  $774.83  belonged 
to  the  children,  of  WlUlam  Danlebj.  Under 
this  ruling  the  widow  was  adjudged  slightly 
more  than  15  per  cent,  or  $116.45  of  the 
$774.83.  This  was  about  one-seventh  of  the; 
royalties  received  upon  coal  mined  from  the 
dower  tract  The  widow  appeals,  claiming 
all  of  the  $774.83,  while  the  d^dren  prose-. 
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cute  a  cross-appeal,  claiming  that  the  widow 
Is  entitled  to  none  of  it.        , 

[1,2]  Stated  in  general  terms,  the  rule  Ja 
that  a  tenant  for  life,  unless  precluded  by 
restraining  words,  may  work  a  mine  that  was 
(q>ened  before  the  creation  of  the  life  es- 
tate. Shoemaker's  Appeal,  106  Pa.  302; 
Swayne  t.  Lone  Acre  OU  Co.,  98  Tex.  597,  86 
S.  W.  740,  69  L.  B.  A.  986,  8  Ann.  Cas.  1117; 
Alderson  t.  Alder8<m,  46  W.  Va.  242,  33  S.  B. 
228 ;  Plymouth  ▼.  Archer,  1  Br.  Ch.  Cas.  159; 
Velners  t.  Yaughan,  2  Beav.  466;  note  Is 
36  L.  B.  A.  (N.  S.)  1102. 

When  not  expressly  precluded,  a  life  ten- 
ant may  work  a  mine  opened  before  the  com- 
mencement of  his  estate,  even  to  exhaustion. 
Sayers  t.  Boeklnaon,  110  Pa.  473,  1  Aa 
308;  Moore  t.  BoUlns,  45  Me.  493;  Oerklns 
T.  Kentu<Acy  Salt  Co.,  100  Ky.  735,  39  S.  W. 
444,  19  Ky.  Law  Bep.  130,  66  Am.  St  Bep. 
370,  cases  cited  In  note  In  36  L.  B.  A.  (N.  8.) 
1103.  And  the  cases  are  all  agreed  that  a 
right  to  dower  exists  In  mines  opened  dur- 
ing the  husband's  lifetime.  Whittaker  ▼. 
Undley,  8  S.  W.  9,  8  Ky.  Law  Bep.  690; 
Moore  ▼.  Bolllns,  45  Me.  495;  Coates  t. 
Cheever,  1  Cow.  (N.  Y.)  460;  Hendrix  v.  Mc- 
Beth,  61  Ind.  473,  28  Am.  Bep.  680;  Bock- 
weU  T.  Morgan,  18  N.  J.  Sq.  384;  BUUngs 
y.  Taylor,  10  Pick.  (Mass.)  460,  20  Am.  Dec. 
533;  Crouch  v.  Puryear,  1  Band.  (Va.)  258, 
10  Am.  Dec.  528;  Hlgglns  OU  Sc  Fuel  Co.  v. 
Snow,  51  O.  0.  A.  267,  113  Fed.  433;  Len- 
fers  v.  Henke,  73  111.  405,  24  Am.  Bep.  263 ; 
Hook  V.  Garfield  Coal  Co.,  112  Iowa,  210,  83 
N.  W.  063;  Keon  ▼.  Bartlett,  41  W.  Va.  659, 
23  S.  E.  664,  31  L.  B.  A.  128,  66  Am.  St 
Bep.  884 ;  Stoughton  t.  Lei|^,  1  Taunt  402. 
But'  there  la  no  dower  in  unopened  mines. 
A  doweress  has  no  right  to  mine  coal  from 
unopened  mines,  or  cut  timber,  otherwise 
than  as  subservient  to  a  comfortable  enjoy- 
ment of  her  life  estate.  A  sale  or  commer- 
cial use  of  coal  so  mined,  or  timber  so  cut, 
is  an  act  of  waste,  and  lessens  the  estate  of 
the  remainderman,  and  for  that  reason  is 
not  permissible.  Whittaker  t.  Llndley,  su- 
pra; Kentucky  Con.  Coal  Blrer  Co.  r.  Fra- 
aler,  161  Ky.  377,  170  S.  W.  986;  McCoy  v. 
Ferguson,  164  Ky.  136,  176  S.  W.  23;  Mar^ 
shall  ▼.  Mellon,  179  Pa.  871,  36  AtL  201,  35 
L.  B.  A.  816,  67  Am.  St  Rep.  601;  note  In 
86  L.  B  A  (N.  S.)  1100.  See,  also,  Seager 
T.  McCabe,  92  Mich.  186,  52  N.  W.  299,  16  L. 
B.  A.  247,  for  a  good  discussion  of  the  ques- 
tion and  Hickman  t.  Irvine,  8  Dana,  121, 
as  to  dower  in  unimproved  lands. 

The  excerpt  taken  from  the  former  (pin- 
ion properly  recognized  the  rule  that  where 
mines  are  already  opened  upon  lands  assign- 
ed as  dower,  the  widow  has  the  right  to  op- 
erate the  same  and  receive  the  proceeds 
thereof,  but  that  the  widow  cannot  commit 
waste  upon  the  land,  and  that  the  subsequent 
opening  of  coal  or  other  mlnesi  thereon 
amounts  to  waste.  The  exception  last  stated 
is  as  well  settled  as  the  rule. 

The  reason  for  the  general  rule  applicable 


to  opened  mines  Is  that  tbn  Umda  bad  been 
devoted  to  mining  purposes  by  the  decedent 
during  his  lifetime,  and  the  mode  of  enjoy- 
ment and  the  source  of  profit  had  been  fixed 
and  determined  by  him.  In  snch  cases  min- 
ing Is  a  mere  mode  of  use  and  enjoyment, 
fixed  by  the  owner,  and  to  extract  the  min- 
erals Is  but  to  take  the  accming  proflta  from 
the  land. 

[S,  4]  There  la,  however,  this  fnrtlier  modi- 
fication to  the  general  rule:  Mining  by  the 
life  tenant  will  be  allowed  if  the  former  own- 
er of  the  fee  has  Impressed  upon  it  the  char- 
acter of  mining  land,  by  executing  an  en- 
forceable lease  for  that  purpose  prior  to  the 
commencement  of  the  life  estate,  although  no 
mines  had  been  opened  thereunder  until  after 
the  commencement  of  the  life  estate.  Prlddy 
V.  Griffith,  150  IlL  560,  37  N.  K.  999,  41  Am. 
St  Bep.  397;  Hendrix  t.  McBeth,  61  Ind. 
473,  28  Am.  Bep.  680;  Keon  ▼.  BarUett  41 
W.  Va.  659,  23  8.  E.  664,  81  L.  B.  A.  128,  56 
Am.  St  Bep.  884;  Alderson  r.  Alderson, 
46  W.  Va.  242,  33  S.  B.  228.  And  Mrs.  Dan- 
iels takes  refuge  nnder  this  modification  of 
the  rule  In  support  of  her  claim. 

The  question  for  decision,  therefore,  la 
this:  Was  the  contract  of  May  28,  1898,  a 
valid  and  enforceable  contract  at  the  time 
Mrs.  Daniels  made  the  lease  of  March  17, 
1906,  nearly  eight  years  later?  If  the  con- 
tract was  enforceable,  the  case  comes  within 
the  exception  to  the  general  rule  last  above 
pointed  out,  and  the  widow  was  entitled  to 
the  royallties  upon  coal  mined  from  the 
dower  tract  But,  since  the  contract  of  May 
28,  1808,  expired  by  its  own  terms  in  twelve 
months  from  its  date,  the  subsequent  lease 
executed  by  Mrs.  Daniels  on  March  17,  1008, 
nearly  eight  years  later,  in  her  Individual 
capacity  as  owner  and  as  guardian  of  her 
children,  was  wholly  unauthorized.  It  was 
neither  the  lease  of  William  Daniels,  nor 
made  to  carry  out  any  enforceable  contract 
made  by  him.  It  was  subsequently  determin- 
ed by  this  court  that  Mary  Daniels  waa 
not  the  owner  of  the  property,  but  that  she 
held  it  in  trust  for  her  children.  Uer  hus- 
band's contract  had  expired  and  was  not  en- 
forceable; consequently  her  voluntary  act 
in  giving  the  lease  of  1906  placed  it  pre- 
cisely in  the  position  as  if  the  contract  of 
1808  had  never  been  made,  and  that  she,  aa 
widow  and  guardian,  was  undertaking  to 
open  mines  which  her  husband  had  never 
opened.  See  McCoy  v.  Ferguson,  172  Ky.  — , 
189  S.  W.  191,  as  to  her  right  aa  guardian, 
to  make  the  contract  These  facts  bring  the 
case  within  the  general  rule  and  not  within 
the  exception. 

It  follows,  therefore,  that  the  Judgment  ot 
the  chancellor  was  wrong  in  allowing  appei* 
lant  any  portion  of  the  royaltiea  received 
tr«Mn  the  dower  tract 

The  Judgment  is  affirmed  npon  the  appeal, 
and  reversed  upon  the  cross-appeal,  with  in- 
structions to  enter  a  Judgment  in  accord- 
ance with  thla  opinion. 
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FBAE  T.  MUTUAL  BBNBFIT  LIFB 
INS.  00. 

(Court  of  Appeals  of  Kentnck7.    Nor.  17,  1916.) 

1.  INBUBANCB  «=>58— Lux  iNCrUBAKOB— STA.T> 

X7T>  Fizina  Mmnrou  Besxbtb— Gorbtsuc- 

TIOR. 

K7.  St  S  669,  snbds.  2,  4,  relative  to  the 
forfeiture  of  life  insurance  policies  for  nonpajr- 
ment  of  premiums,  etc.,  wm  intended  to  pre- 
scribe •  method  of  fixing  the  minimum  reserve 
on  all  life  insurance  policies  when  written  on  a 
basia  of  4  per  cent,  bat  was  not  intended  to  fix 
an  arbitrary  rule  where  the  insurance  was 
based  on  a  lower  rate,  necessitating  the  payment 
by  the  policy  holder  of  higher  premiums,  there- 
by accumulating  for  his  benefit  a  large  reserve. 
[Ed.  Note.— SV)r  other  cases,  see  Insurance, 
Cent.  Dig.  {  76;  Dec.  Dig.  «s>68.] 

2.  Insubascb  9s>364  -•  Lira  iNsxmARCB  — 

PaID-UP     OB     BXTKRDKD     iNSUSiinCS— SUB- 

BENDEB  Ghabob— Statute. 
Tbe  provision  in  an  endowment  policy  of 
Ufe.inmirance  for  a  surrender  charge  of  1  per 
cent,  of  the  amount  of  the  policy  in  the  case  of 
either  paid-up  or  extendi  insurance  was  con- 
trary to  Ky.  St.  i  669,  subds.  2,  4,  relative  to 
forfeiture  of  life  policies  for  nonpayment  of 
premiums,  providing  that  the  net  value  of  the 
policy  shall  be  used  -in  purchasing  paid-up  or 
extended  insurance,  and  not  the  cash  surrender 
value,  etc.,  and  therefore  void. 

[Ed.  Note.— SV>r  other  cases,  see  Insurance, 
Cent  Dig.  {  981;   Dec.  Dig,  <8=>364.1 

i^peal  £rom  Circuit  Court,  Fayette  Comity. 

Action  by  George  W.  Peak,  executor  of 
E^dward  C.  Martin,  against  the  Mutual  Ben- 
efit Life  Insurance  Company.  From  a  judg- 
ment dismissing  the  petition,  plalntUT  ap- 
peals. Judgment  reversed,  with  directions  to. 
sustain  demurrer  to  the  second  paragraph  of 
tbie  answer,  and  to  enter  a  Judgment  for 
plaintUE. 

Geo.  B.  Hunt,  Miller  &  Miller,  and  Jas.  A 
WUmore,  all  of  Lexington,  for  appellant 
Richard  C  Stoll,  of  Lexington,  and  Blchards 
&  Harrlfl,  of  Louisville,  for  appellee. 

TT7BNBB,  J.  On  the  12th  of  April,  1905, 
the  appellee  entered  Into  a  contract  of  in- 
surance with  Edward  C.  Martin  whereby  It 
Insured  his  life  for  the  sum  of  $6,000,  he  to 
pay  20  annual  premiums  of  $201.90,  each,  one 
on  that  day,  and  one  on  each  I2th  of  April 
thereafter;  and  It  was  provided  that  upon 
the  faUnre  to  pay  any  such  premium  when 
due  the  policy  should  become  null  and  void 
subject  to  the  nonforfeiture  provisions  there- 
in. Martin  paid  the  first  premium  in  cash, 
and  the  next  two  all  In  cash,  except  the 
dividends  to  which  he  was  entitled,  which 
were  credited  on  the  premiums.  The  three 
succeeding  premiums  were  paid  part  In  cash, 
part  by  crediting  the  dividends,  and  the  re- 
mainder by  borrowing  from  the  company  on 
the  policy.  The  policy  lapsed  on  April  12, 
1911,  for  nonpayment  of  the  premium  then 
due;  his  Indebtedness  on  the  policy  at  the 
time  being  $718.95,  after  crediting  all  divi- 
dends. The  net  reserve  on  the  policy  at  the 
date  It  lapsed  whs  $798.     On  the  23d  of 


March,  1912,  Blartln  died,  and  this  Is  an  ac- 
tion by  George  W.  Peak,  his  ececutor  and 
sole  legatee,  to  recover  on  the  policy. 

The  petition,  after  setting  out  In  detail 
each  payment  of  premium  and  how  the  same 
was  paid,  further  avers  that  oh  April  12, 
1911,  when  the  policy  lapsed,  the  net  value 
thereof  was  $798,  and  that  at  the  time  the 
total  indebtedness  of  Martin  to  the  defend- 
ant was  $718.96,  and  that  therefore  there  re- 
mained the  sum  of  $79.06  as  the  net  amount 
available  to  purchase  extended  Insurance, 
which,  according  to  the  defendant's  table,  ex- 
tended said  policy  for  the  period  of  513 
days  from  April  12,  1911,  and  that  therefore 
said  Insurance  was  extended  up  to  the  6tji 
day  of  September,  1912,  and  long  beyond  the 
23d  of  March,  the  time  of  Martin's  death. 
It  Is  alleged  In  the  petition  that  under  the 
nonforfeiture  provisions  of  the  policy,  after 
two  full  years'  premiums  had  been  paid, 
when  the  same  lapsed  for  nonpayment  of 
premium  on  the  12th  of  April,  1911,  Martin 
had  the  right:  (1)  To  surrender  said  policy 
to  the  defendant  for  the  cash  surrender  val- 
ue; or  (2)  to  surrender  said  policy  for  a  non- 
partidpatlng  paid-up  policy;  or  (3)  If  neither 
of  the  first  two  named  options  were  exercis- 
ed by  him,  that  the  insurance  would  be  auto- 
matically extended  from  the  date  of  default 
and  without  participation  in  any  surplus,  for 
the  full  amount  of  the  policy  and  exlsUng 
dividend  additions,  If  any,  without  any  ac- 
tion by  the  owner  of  the  policy.  It  is  fur- 
ther alleged  that  Martin  did  not  surrender 
the  policy  for  its  cash  surrender  value,  and 
that  he  did  not  surrender  same  for  a  paid- 
up  nonpartlclpating  policy,  and  that  there- 
fore under  the  terms  of  the  nonforfeiture 
provisions  the  Insurance  under  said  policy 
was  automatically  extended.  There  was  an- 
nexed to  the  petition  certain  interrogatories 
propounded  to  the  defendant  which  were  sub- 
sequently answered,  and  they  substantiate 
the  allegations  of  the  petition. 

The  defendant  answered  In  two  para- 
graphs. In  the  first  It  denied  that  the  net 
reserve  or  the  net  value  of  the  Martin  policy 
was  $798  on  April  12,  1911,  or  at  that  time 
there  remained,  after  the  payment  of  Mar- 
tin's Indebtedness  the  sum  of  $79.06  as  the 
net  amount  available  for  the  purchase  of  ex- 
tended Insurance  under  the  contract,  or  that 
there  was  any  amount  In  excess  of  $20.05 
available  for  such  purpose.  It  further  de- 
nied that  the  policy  was  thereby  extended 
beyond  the  death  of  Martin  on  the  23d  of 
March,  1912,  or  that  It  was  extended  to  any 
period  beyond  the  18th  day  of  October,  1911. 
In  the  second  paragraph  the  defendant  sets 
out  at  length  the  nonforfeiture  provisions  of 
the  poUcy  and  a  table  based  thereon  showing 
the  cash  surrender  value  at  the  various 
periods  and  the  length  of  time  of  automat- 
ically extended  insurance  upon  forfeiture 
for  nonpayment  of  premiums  under  the  terms 
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of  the  policy,  niese  nonforfeiture  provlslbnii 
Ai^  In  no  essential  respects  different  from 
what  Is  alleged  in  the  x>^tlon,  except  that 
they  do  provide  that  In  ascertaining  the  cAsh 
surrender  Value  the  same  shall  be  equal  to 
the  entire  net  reserve  of  the  policy  estimated 
by  the  American  Bxperl^ice  Mortality  at  3 
per  cent  yearly,  less  1  per  cent,  of  the 
amoant  Insured  by  the  pOUcy;  In  other 
words,  under  the  terms  of  the  nonforfeiture 
provisions,  the  ompany  In  the  Instant  case 
bad  the  right,  in  estimating  the  cash  sur- 
render value  of  the  policy,  to  take  from  the 
entire  net  reserve  1  per  cent  of  the  amount 
Insured,  or  $50,  as  a  surrender  charge,  leav- 
ing the  balance  of  the  net  reserve  or  net 
value  as  the  cash  surrender  value.  The  non- 
forfeiture provisions  further  provide  that  the 
amoant  of  the  paid-up  policy  or  the  term  of 
the  extended  Insurance  will  be  such  as  the 
amount  of  the  cash  surrender  value  of  the 
policy,  less  any  Indebtedness,  will  purchase 
at  single  premium  rates  according  to  the  at- 
tained age  of  the  insured  at  three  per  cent, 
yearly;  In  other  words,  that  while  the  net 
reserve  or  net  value  of  the  policy  at  the  time 
It  lapsed  was  $798,  the  company  had  the 
right  under  the  terms  of  Its  policy,  In  finding 
the  cash  surrender  value  thereof,  to  deduct 
$50  from  the  net  reserve,  thereby  fixing  the 
cash  surrender  value  at  $748,  and  that.  In- 
stead of  deducting  the  Indebtedness  of 
Martin  of  $718.05  from  the  net  value  of  the 
policy  at  the  time  It  lapsed,  and  thereby  as- 
certaining the  amount  available  to  purchase 
extended  Insurance,  the  Indebtedness  should 
be  deducted  from  the  cash  surrender  value  of 
$748,  and  thus  ascertained  under  the  terms 
oil  the  policy.  It  will  be  seen,  therefore, 
that  the  plaintiff's  claim  Is  that  there  was 
$79.05  available  to  purchase  extended  Insur- 
ance at  the  time  the  policy  lapsed,  and  that 
the  defendant's  claim  is  that  there  was  only 
$29.05  with  which  to  purchase  such  Insur- 
ance. The  $79.05  would  have  carried  the 
policy  beyond  the  death  of  Martin,  and  the 
$29.05  would  only  have  carried  It  to  the  18th 
of  October,  1911,  some  five  months  before  bis 
death. 

A  demurrer  was  filed  to  the  second  para- 
graph of  the  def^idant's  answer,  which  was 
overruled  by  the  court  and,  the  plaintiff  de- 
clining to  plead  further,  the  case  was  sub- 
mitted upon  the  pleadings  and  proof,  and  the 
court  dismissed  the  plaintUF's  petition,  and 
from  that  Jndgment  the  plalhtlfl  has  ap- 
pealed. 

Section  659  of  the  Kentucky  Statutes  pro- 
vides: 

"Subd.  2.  No  policy  of  life  or  endowment  in- 
surance upon  the  ordinary  plan  hereafter  issued 
by  any  domestic  Ufe  insurance  company  shall 
become  forfeited  or  void,  for  nonpayment  of  pre- 
miums, after  three  full  years'  premiums,  in  cash, 
have  been  paid  thereon;  but  in  case  of  default 
It  the  payment  of  any  premium  thereafter,  then, 
without  any  farther  stipulation  or  act,  except 
as  herein  provided,  auch  policy  shall  be  binding 
upon  the  company  for  the  amount  of  paid  up 


insurance,  which,  according  to  the  company's 
publiAed  tables  of-  tingle  premiums,  the  net 
value  of  the  policy  on  oueh  anniversaiy,  and  all 
dividend  additions  tiiereon,  computed  by  the 
rule  of  section  116  of  the  act,  to  which  this  is 
amendatory,  and  which  section  is  section  653, 
Kentudty  Statutes,  will  purchase  as  a  net 
single  premium  for  life  or  endowment  insurance 
maturing  and  terminating  at  the  time  and  in  the 
manner  provided  in  the  original  policy;  and  such 
default  shall  not  change  or  affect  the  condition 
or  terms  of  the  policy,  except  as  regards  the  pay- 
ment of  premium  and  the  amount  payable  there- 
on: Provided,  however,  that  any  company  may 
contract  with  its  policy  holders  to  furnish,  in 
lieu  of  the  paid-up  insurance  provided  for  in 
this  section,  any  other  form  of  life  insurance 
lawful  in  this  commonwealth,  of  not  leas  value. 

"The  reserve  for  such  paid-up  insurance  shall 
not  he  less  than  two-thirds  of  tiie  reserve  of  the 
original  policy;  bnt  any  ontntandiag  indebted- 
ness on  account  of  said  policy  shall  operate  to 
reduce  the  said  paid-up  insurance  in  proportion 
to  its  ratio  to  the  reserve  of  soch  paid-up  in- 
surance, computed  by  the  rule  of  section  116  of 
the  act  to  which  this  is  amendatory,  and  which 
sectiom  is  668,  Kentucky  Statutes. 

"Every  such  policy  after  the  payment  of  three 
fnll  years'  premiums  thereon.  In  cash,  shall  have 
a  surrender  value,  which  shall  not  be  lees  than 
seventy  per  cent  of  the  reserve  that  would  be  re- 
quired for  the  aforesaid  paid-up  insurance,  after 
deducting  for  any  indebtedness  as  above  provid- 
ed, computed  by  the  rule  of  section  116  of  the 
act,  to  which  this  is  amendatory,  and  which  sec- 
tion is  section  653,  Kentucky  Statutes.    *    •     • 

"Subd.  4.  *  •  •  Any  condition  or  stipula- 
tion In  the  policy  of  insurance,  or  elsewhere, 
contrary  to  the  provisions  of  this  section,  and 
any  waiver  of  such  provisions  by  the  assured, 
shall  be  void." 

And  section  653  provides: 

"When  the  actual  funds  of  any  life  Insurancs 
company  doing  business  in  this  commonwealth 
are  not  of  a  net  cash  value  equal  to  its  liabili- 
ties, counting  as  such  the  net  value  of  its  poli- 
cies, which  shall  be  until  the  thirl7-firBt  day  of 
December,  1895,  valued  according  to  the  'Ameri- 
can Experience'  table  rate  of  mortality,  with  in- 
terest at  fonr  and  one-half  per  centum  per  an- 
num, and  on  and  after  that  day  shall  be  valued 
according  to  the  'combined  exjierience'  or  'ac- 
tuaries' table  rate  of  mortality,  with  interest  at 
four  per  centum  per  annum,  it  shall  be  the  duty 
of  the  Insurance  commissioner  to  give  notice  to 
such  company  and  Us  agents  to  discontinne  is- 
suing new  policies  within  this  commonwealth 
until  such  time  as  Its  funds  may  become  equal 
to  its  liabilities,  valuing  its  policies  as  afore- 
said. Any  ofScer  or  agent  who,  after  such  no- 
tice has  been  given,  issues  a  new  policy  from 
and  on  behalf  of  such  company,  before  its  funds 
have  become  equal  to  its  liabilities  as  aforesaid, 
shall  forfeit  for  each  olfense  not  exceeding  one 
thousand  dollars." 

It  is  not  the  contention  of  the  company, 
as  we  understand  from  the  brief  and  the 
oral  argument,  that  it  had  a  right  under  the 
statute  to  deduct  the  cash  surrender  charge 
of  $50;  but  it  is  its  contention,  which  was 
the  view  of  the  lower  court,  that  as  the  stat- 
ute prescribes  bow  the  amount. to  be  applied 
to  paid-up  Insurance,  or  such  other  insur- 
ance as  might  be  contracted  for  of  not  less 
value,  shall  be  ascertained,  and  as  the  con- 
tract of  Insurance  provides  a  method  of 
reaching  that  amount  more  favorable  to  th» 
Insured  than  the  statute.  It  had  the  right 
under  the  statute  to  contract  for  the  metliod 
whidi  it  haa  adwted.  Xbat  is  to  aay  that. 
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because  the  contract  Is  more  ftLvorable  to  the 
Insared  wben  the  ealcnlatlon  la  matje  under 
Its  terms  than  It  would  be  U  made  under  the 
statute,  the  contract  la  enforceable,  that  the 
Insured  must  either  t^  upon  the  contract 
or  the  statute,  and  that  In  either  event  the 
amonnt  arallable  for  extended  Insurance 
would  not  have  kept  the  policy  alive  until 
the  death  of  Martin.  But  appellant  Insists 
that  he  Is  entitled  to  a  settlement  tinder  the 
terms  of  his  contract  read  and  construed  in 
the  light  of  the  statute,  and  that,  If  the  sur- 
render charge,  which  Is  not  authorized  by  the 
statute,  be  eliminated,  enough  would  be  left, 
as  above  Indicated,  to  carry  the  extended 
Insurance  beyond  the  date  of  Martin's  death. 

The  record  shows  that  the  Insurance  In 
question  was  Issued  upon  what  Is  known  as 
the  3  per  cent,  basis ;  that  Is,  that  the  preml- 
ams  paid  from  time  to  time  by  the  Insured, 
compounded  at  3  per  cent,  would  upon  the  ma- 
turity of  the  policy  and  similar  policies  of  the 
same  class  produce  a  fund  sufficient  to  dis- 
cbarge it  and  such  other  XMlldes.  The  lower 
the  rate  of  Interest  upon  which  a  policy  Is 
based — ^tbat  Is,  the  smaller  Income  which  the 
company  estimates  it  will  receive  upon  the  pre- 
mium paid — the  greater  will  be  the  premium 
required  to  be  paid  by  the  insured.  If  the 
Insurance  Is  Issued  upon  the  basis  of  3  per 
cent.,  the  premiums  will  necessarily  be  great- 
er than  if  it  is  issued  upon  the  basis  of  4 
per  cent.,  because  It  requires  a  larger  sum  of 
money  to  produce  a  given  amount  at  3  per 
cent,  than  It  does  at  4  per  cent,  and  it  nec- 
essarily follows  that  premiums  on  a  3  per 
cent  policy  are  higher  than  they  would  be 
for  the  same  amount  of  Insurance  for  the 
same  person  if  the  insurance  was  Issued  upon 
a  4  per  cent  basis. 

.  The  policy  in  question  Is  a  S  per  cent 
policy,  and  consequently  the  Insured  was  re- 
quired to  pay  higher  premiums  than  If  it 
had  been  a  4  per  cent  policy,  and  notwith- 
standing he  has  paid  these  higher  premiums 
upon  the  basis  of  S  per  cent,  and  thereby 
made  the  net  value  of  his  policy  greater,  it 
la  the  contention  of  the  company  that  he 
must  either  submit  to  the  deduction  of  the 
sorrender  charge  provided  for  in  the  con- 
tract, which  is  not  authorized  by  law,  or  be 
must  submit  under  the  statute  to  have  the 
calculation  under  the  flat  4  per  cent  basis 
fixed  therdn. 

This  contention  brings  us  squarely  to  the 
question  whether  the  statute  Intended  to  fix 
an  arbitrary  method  of  ascertaining  the  net 
reserve  on  all  policies  without  regard  to  the 
basis  iipon  irtildi  they  were  Issued  or  the 
amount  of  premlnms  paid  thereon,  or  was  it 
the  purpose  of  the  statute  to  prescribe  a 
method  of  ascertaining  the  minimum  re- 
serve or  net  value  of  a  policy  when  it  was 
writtm  spon  a  basis  of  4  per  cent? 

The  primary  purpose  of  ttie  Statute  was  to 
require  Insnranoe  comjMnies  to  do  business 
npon  a  taffe  and  sound  basis  so  th&t  their 


policy  holders  would  be  duly  protected,  and 
with  this  purpose  in  view  it  was  provided  In 
section  6fi3  that  whenever  the  actual  funds 
of  any  life  insurance  company  are  not  of  a 
net  cash  value  equal  to  its  liabilities  when  es- 
timated at  4  per  cent,  it  should  be  the  duty 
of  the  insurance  commissioner  to  direct  it 
to  discontinue  issuing  new  policies.  The 
effect  of  this  was,  in  substance,  to  say  to  the 
Insurance  companies  that  they  must  not  do 
business  upon  a  higher  rate  than  4  per  c«it., 
as.  In  the  opinion  of  the  lawmakers,  that 
was  the  minimum  basis  which  was  safe  and 
conservative. 

At  the  time  of  the  passage  of  that  act  no 
life  Insurance  companies  in  this  state  were 
doing  business  npon  a  less  basis  than  4  or 
4^  per  cent,  and  it  was  intended  by  the  act 
merely  to  prescribe  that  as  a  basis  of  ascer- 
taining the  minimum  reserve,  and  was  not 
in  contemplation  of  the  lawmakers  that  It 
might  be  so  construed  in  aby  state  of  case  so 
as  to  authorize  the  companies  to  use  that 
basis  as  a  pretext  to  enable  them  to  evade 
the  provision  prohibiting  a  surrender  charge 
on  lapsed  policies. 

It  would  be  impugning  the  integrity  as  well 
as  the  Intelligence  of  the  lawmakers  to  so 
construe  these  statutes  as  to  make  them 
mean  that  although  the  policy  holder  may  be 
required  under  a  policy  Issued  npon  one 
basis  to  pay  higher  premiums  than  he 
would  have  been  required  to  pay  If  issued 
upon  the  basis  fixed  in  the  statute,  and  there- 
by make  the  net  reserve  of  his  policy  when 
it  lapsed  approximately  $100  more  because  of 
the  excessive  premiums  paid  by  him  than  it 
would  have  been  If  he  had  paid  upon  the 
basis  fixed  by  the  statute,  he  must  settle  on 
the  arbitrary  basis  prescribed  by  the  statute, 
and  shall  not  be  entitled  to  settle  under  the 
terms  of  his  contract  with  the  company  un- 
less he  submit  to  a  surrender  charge,  which 
Is  prohibited  by  law.  To  so  construe  It 
would  be  to  offer  to  the  insurance  companies 
an  easy  method  of  evading  the  provlslou 
against  surrender  charges  and  enable  them, 
in  effect,  to  nullify  the  statute  in  that  re- 
spect 

[1]  We  think  a  fair  and  reasonable  inter- 
pretation of  the  statute  is  that  It  was  in- 
tended to  prescribe  a  method  of  fixing  the 
minimum  reserve  on  all  life  Insurance  poli- 
cies when  they  were  written  on  a  basis  of  4 
per  cent;  but  that  it  was  not  its  purpose 
to  fix  that  as  an  arbitrary  rule  where  the  in- 
surance was  based  upon  a  lower  rate  which 
necessitated  the  jmyment  by  the  policy  hold- 
er of  higher  premiums,  and  thereby  accumu- 
lated for  his  benefit  a  large  reserve. 

[2]  The  provision  in  the  policy  for  a  sur- 
render charge  in  the  case  of  either  paid-up 
or  extended  insurance  was  contrary  to  the 
statute,  and  therefore  void;  the  appellant 
was  entitled  to  a  settl^nent  under  the  terms 
of  his  policy  with  this  void  provision  elimi- 
nated.   Penn  Mutual  Life  Ins.  Ck>.  v.  Bar- 
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nett's  AAm'r,  124  Ky.  266,  06  S.  W.  1120,  99 
S.  W.  228.  29  Ks.  Law  Bep.  1234,  80  Ky.  Law 
Bep.  434.  It  la  the  net  value  wbldi  the  stat- 
ute says  shall  be  used  In  porchaslnK  paid-np 
or  extended  Insurance,  and  not  the  cash  sur- 
render value. 

The  judgment  la  reversed,  with  directions 
to  sustain  the  demurrer  to  the  second  para- 
graph of  the  answer,  and  to  enter  a  Judg- 
ment for  the  plalntlfl. 


ODMBEBLAND  CJOAL.CO.  et  aL  y. 
CBOLEY  et  aL 

(Court  of  Appeals  of  Kentucky.    Nov.  10, 1916.) 

1.  Apfbal  and  Bbbob  «=>1009(3)— BxvixW— 
FiNomos  OF  Fact. 

When  the  evidence  is  conflicting  and  the 
court  is  not  convinced  that  the  chancellor  has 
erred  to  the  prejudice  of  the  substantial  rights  of 
appellant)  but  has  merely  a  doubt  as  to  the  cor- 
rectness of  the  judgment,  it  will  not  be  dis- 
turbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3972;  Dec.  Dig.  «=> 
1000(3).] 

2.  Advebsk  Possessior  $s»14  —  Extent  of 
Possession.    . 

To  be  in  adverse  possession  of  land  covered 
by  a  senior  patent,  the  junior  patentee  muse  en- 
ter within  the  interference  and  take  actual 
possession  of  some  part  of  the  interference  and 
claim  to  a  well-defined,  plainly  marked  bound- 
ary. 

[Ei.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  77-81;   Dec.  Dig.  «=>14.] 

3.  Witnesses  i8=3l43(2)  —  Interview  with 
Deceased's  Gbantob  —  Intbbestbd  Wit- 
nesses—Wabbantob  OF  TnxE. 

Under  Oiv.  Code  Prac.  §  606,  subd.  2,  pro- 
viding that  no  person  shall  testify  for  himself 
concerning  any  verbal  statement  of  or  any  trans- 
action with  one  deceased,  etc.,  a  warrantor  of 
title,  though  not  a  party  to  an  action  involving 
the  title,  where  he  is  an  interested  witness,  is 
disqualified  from  testifying  therein  as  to  state- 
ments, as  to  boundaries,  of  a  deceased  grantor 
of  a  party  to  the  suit,  not  made  in  the  presence 
of  the  adverse  claimants.  - 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  620;  Dec  Dig.  iS=>143(2).] 

4.  Appeal  and  E^bbob  «=»1050(1)— Habmubss 
Ebbob— Incompetent  Evidence  of  Deceas- 
ed Gbantob'b  Statements. 

The  admission  of  incompetent  evidence  as  to 
deceased  grantor's  statement  as  to  boundaries 
was  not  prejudicial  where  the  error  did  not  af- 
fect the  conclusions  of  the  court  because  of  the 
fact  that  the  testimony  of  competent  witnesses 
as  to  what  the  qprantor  said  with  reference  to 
the  true  boundaries  was  so  conflicting  as  to  be 
of  no  value  in  deciding  the  question. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1068,  1060,  4163,  4157; 
Dec.  Dig.  «=»1060a)l 

Appeal  from  Circuit  Court,  Knox  County. 

Suit  by  A.  3.  Croley  and  others  against  the 
Cumberland  Coal  Company  and  others.  E*rom 
a  judgment  for  plaintiffs,  defendants  appeal 
Affirmed. 

B.  B.  Qolden  and  Black,  Black  &  Owens,  all 
of  Barbourvllle,  for  appellants.  W.  B.  Lay, 
of  Barbourvllle,  for  api>elIeeB. 


CLABKE,  J.  The  title  to  two  small,  but 
evidently  yalnable,  tracts  of  land  In  Knox 
county  is  Involved  In  this  recwd  of  1,266 
pages,  and  the  vital  issue  is  about  the  proper 
location  of  the  beginning  comer  and  the  first 
two  calls  In  the  deed  dated  September  13, 
1871,  from  Tarltoa  Lnnsford  to  Blchard 
Blcketts,  which  are  described  as  follows: 

"Beginning  on  a  chestnut  oak  standing  on  a 
cliff;  thenoe  with  said  Lunsford's  outside  line 
to  two  chestnuts;  thenoe  with  same  to  a  large 
poplar." 

Appellees  contend  that  a  marked  chestnut 
oak  snag  on  a  high  cliff  near  the  top  of  the 
mountain,  and  near  a  line  of  John  Alford's 
200-a.cTe  patent,  is  the  beginning  comer  de- 
scribed in  the  Blcketts  deed,  and  that  the 
Alford  patent  line  is  the  Lunsford  outside 
boundary  line  referred  to  In  that  deed.  Ap- 
pellants contend  that  a  fallen  chestnut  oak 
near  the  edge  of  a  small  cliff  and  near  a  line 
of  a  377-acre  patent  Issued  to  Lunsford  on  De- 
cember 14,  1869,  is  the  beginning  comer  de- 
scribed in  the  Blcketts  deed,  and  that  the 
Lunsford  outside  line  referred  to  In  that  deed 
la  the  outside  Une  of  this  377-acre  patent. 
The  two  chestnut  oak  trees  claimed  by  the 
parties  to  be  the  beginning  comer  of  the  Blck- 
etts deed  are  about  40  poles  apart,  and  the 
land  In  controversy  Is  of  triangular  shape  and 
Inclosed  upon  the  east  by  a  line  connecting 
these  two  chestnut  oak  trees,  upon  the  north- 
west by  the  Alford  patent  line,  and  upon  the 
southwest  by  the  Lunsford  377-acre  patent 
lines ;  the  lines  of  these  two  patents  converg- 
ing at  a  iMlnt  between  the  two  chestnuts,  the 
second  comer,  and  the  poplar,  the  third  corner 
In  the  Blcketts  land.  Both  of  these  dtestnut 
oak  trees  claimed  to  be  the  beglniilng  comer  in 
the  Blcketts  deed  are  marked  as  corner  trees, 
and  both  of  them  can  possibly  l>e  said  to  be 
on  a  cliff,  although  the  one  claimed  by  ttp- 
pellants  la  upon  a  very  small  cliff.  If  it  may 
be  rightly  called  a  cliff  at  all;  but,  assum- 
ing that  they  both  answer  the  description  In 
the  deed,  let  us  now  see  which  of  the  two 
lines,  the  Alford  or  the  line  of  the  377-acre 
Lnnsford  patent,  was  in  fact  the  outside 
boundary  line  of  Lunsford  at  the  time  he 
made  this  conveyance. 

Lnnsford  owned  at  the  time  a  large  body 
of  mountain  land.  A  200-acre  patent  Issued 
to  him  April,  27,  1854,  not  only  covered  the 
land  in  controversy,  but  overlapped  the  Al- 
ford patent  which  wais  the  senior  patent  of 
the  two,  and  the  Alford  line  rather  than  the 
377-acre  patent  line  was  the  outside  bound- 
ary Une  of  the  lands  to  which  Lunsford  had 
title,  and  it  would  seem  dear  that  the  chest- 
nut oak  snag  and  the  lines  as  claimed  by 
appellee  were  the  beginning  comer  and  fliat 
two  lines  described  in  the  Blcketts  deed; 
but  this  seemingly  simple  proposition  is,  to 
say  the  least.  Involved  In  some  doubt  by  the 
fact  that  a  short  time  before  the  deed  was 
made  by  Lnnsford  to  Blcketts,-  he  had  his 
land  surveyed  and  marked  by  processloners, 
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and  In  so  dolnff  followed  the  outside  llnea 
of  the  377-acre  patent  rather  than  the  out- 
side line  of  his  200-acre  patent,"  and  If  the 
processloners'  line  Is  taken  as  hla  outside 
line,  the  deed  to  Ricketta  did  not  Include 
the  land  In  controTersy,  and  the  fallen  chest- 
nut oak  contended  for  by  appellant,  as  the  be- 
glnobis  comer,  Is  more  probably  the  correct 
comer. 

It  seems  strange  upon  the  one  hand  that 
Lnnsford  would  have  permitted  the  proces- 
sloners to  run  as  his  ontslde  boundary  line 
the  lines  of  the  377-acre  patent,  when,  under 
his  200-acre  patent  of  older  date,  he  had  title 
to  flie  land  In  controversy  not  corered  by 
tbe  377-acre  patent,  but  possibly  covered  by 
a  Junior  patent  to  Ellhn  Ooz,  and  it  Is  equal- 
ly afi  strange  that  If  he  jneant  this  proces- 
sloners' line  to  be  his  outside  boundary  line, 
that  he  did  not  refer  to  that  line  as  such  in 
tbe  deed  to  Rlcketts  and  In  a  deed  to  Ellhu 
Nelson  for  the  land  adjoining,  made  upon 
tbe  same  date,  and  within  less  than  a  month 
after  the  procesdoners'  line  had  been  ran. 

[1]  The  report  of  the  processloners  was 
filed  and  recorded  tn  the  county  court  clerk's 
office,  but  It  was  cot  signed  and  attested  by 
liunsford  or  any  of  the  parties  owning  ad- 
Joinlog  land,  as  tbe  statute  then  In  force  re- 
quired should  be  done  before  it  would  be 
binding  upon  any  of  the  parties.  Since, 
therefore,  it  was  not  binding  upon  any  of  the 
parties,  it  la  of  no  effect  in  so  fiir  as  this 
controversy  Is  concerned,  unless  it  can  be 
said  to  Illustrate  which  line  was  meant  by 
the  partied  in  the  deed  as  the  outside  bound- 
ary  line  of  Limsford.  In  our  opinion  U  can- 
not serve  even  this  purpose  because  of  the 
fact  that  no  reference  whatever  Is  made  in 
the  deed  to  a  processloners'  line  having  been 
nm.  We  are  therefore  inclined,  on  the  face 
of  the  papers,  supported  by  the  evidence  that 
the  chestnut  oak  snag  is  upon  a  high  cliff, 
while  the  ftillen  chestnut  oak  Is  upon  a  very 
low  dlff,  if  upon  a  cliff  at  all,  to  accept  the 
contention  of  appellee  as  was  done  by  the 
chancellor.  And  this  position  finds  strong 
snpport  from  the  evident  constmctlon  placed 
upon  the  deed  by  the  parties  as  Illustrated 
by  their  acts  with  reference  to  the  disputed 
land.  The  evidence  shows  rather  conclusive- 
ly that  the  land  conveyed  to  Rlcketts  by 
Lnnsford  was  marked  by  line  trees  so  as  to 
Include  the  land  in  controversy,  and  that 
Sicketts  and  those  claiming  under  him  to 
have  claimed  and  been  in  possession  of  the 
boundary  thus  marked  continuously  since 
tbe  deed  was  executed  in  1871,  and  that  Luns- 
ford  never  thereafter  did  anything  inconsist- 
ent with  their  ownership.  Upon  the  other 
band,  even  if  we  are  unable  to  harmonize 
to  our  entire  satisfaction  the  processloners' 
line  with  the  other  facts  In  the  record,  we 
cannot  give  to  it  a  preponderating  effect,  and 
tbe  most  that  can  be  said  for  It  is  that  it 
leaves  the  mind  In  some  doubt  as  to  what 
was  meant  by  'Xtmaford's  outside  line"  In 


tbe  deed  to  Rlcketts;  but  If  we  give  to  tbe 
chancellor's  finding  any  weight  whatever,  as 
we  must  do  under  the  decisions  of  this  court 
In  Wathen  v.  Wathen,  149  Ky.  604,  148  S.  W. 
002,  Norrls  v.  Isaacs,  149  Ey.  700,  149  S. 
W.  901,  Salyer  ▼.  HawUns,  147  Ey.  487,  144 
S.  W.  374,  and  many  other  cases,  we  are 
even  under  this  view  of  the  testimony  not 
authorized  to  disturb  his  Judgment  So  we 
conclude  the  chestnut  oak  anag  on  the  dlff 
Is  the  beginning  comer,  and  the  Alf  ord  pat- 
ent line  Is  Lunsford's  outside  line  referred 
to  in  the  deed  to  Rlcketts. 

[2]  2.  Appellant  also  relies  upon,  as  defens- 
es, the  plea  that  the  deeds  to  appellees  were 
champertous,  and  that  it  has  title  to  the  land 
In  controversy  by  reason  of  adverse  posses- 
sion for  the  statutory  period;  but  neither 
of  these  defenses  is  sustained  by  the  evi- 
dence, since  to  sustain  either  plea  appellant 
must  have  been  in  actual  possession  of  the 
land  In  controversy  as  It  was  covered  by  the 
200-acre  Lnnsford  patent  of  which  he  was 
In  possession  and  under  which  appellees 
claim,  which  is  a  senior  patent  to  the  EUhn 
C!ox  patent  under  which  appellants  claim, 
and  it  Is  admitted  by  appellants'  agent  and 
witness  Marsee  that  appellant  and  tboB6 
through  whom  it  claims  bad  no  actual  pos- 
session of  any  of  the  land  in  controversy, 
but  only  such  possession  as  followed  the  actu- 
al possession  of  that  part  of  the  Cox  pat- 
ent outside  of  the  Interference.  This  posses- 
sion, however,  did  not  cover  the  land  In 
controversy,  If  In  fact  the  Cox  patent  in- 
cluded the  land  In  controversy  which  is 
doubtful,  because,  as  before  stated,  this  land 
was  covered 'by  the  200-acre  Lunsford  pat- 
ent which  was  senior  to  the  Cox  patent  and 
In  the  possession  of  Lunsford.  It  has  long 
been  the  established  rule  In  this  state  that 
one  livlng^  upon  and  controlling  a  Junior 
patent  Is  only  In  possession  of  that  part  of 
same  which  is  not  covered  by  senior  patents 
in  the  possession  of  another,  and  that  to  be 
in  possession  of  the  portion  thus  covered  by 
a  senior  patent,  the  Junior  patentee  must 
enter  within  tbe  interference  and  take  actual 
possession  of  some  part  of  the  interference 
and  claim  to  a  well-defined  plainly  marked 
boundary.  Trimble  v.  Smith,  4  Bibb.  257; 
Richie  V.  Owsley,  137  Ey.  63,  121  S.  W.  1016; 
Ritchie  V.  Same,  143  Ey.  1,  135  S.  W.  430; 
Whitley  County  Land  Co.  v.  Powers'  Heirs, 
146  Ey.  813,  144  S.  W.  2;  Hopson  v.  Cun- 
ningham, 161  Ey.  163,  170  S.  W.  622. 

[S,  4]  3.  Exceptions  were  filed  by  appel- 
lant to  the  depositions  of  the  following  wit- 
nesses who  testified  for  appellees:  Richard 
Rlcketts,  Wm.  EUlIon,  T.  M.  Trosper,  U.  M. 
Blakeley,  G.  B.  Detherage,  and  James  Bays, 
upon  the  ground  that  they  were  Interested 
witnesses  testifying  about  conversations  had 
with  Tarlton  Lansford,  who  was  dead  at  the 
time  their  testimony  was  given.  Tbe  court 
overruled  all  these  exceptions,  and  In  this 
ruling  we  think  the  chancellor  was  correct, 
except  with  reference  to  the  testimony  of 
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Rlcbard  Sicketts,  TT.  tS.  Blakeley,  and  James 
Bays,  of  converaatlona  with  Lunsford.  As 
to  these  three  witnesses  upon  that  question 
he  was  in  error,  since  they  were  Interested 
witnesses,  although  not  parties  to  this  action, 
as  warrantors  of  the  title  held  by  appellees ; 
and  their  testimony  of  statements  made  by 
Lunsford  to  them  not  In  the  presence  of  the 
adverse  claimants  '  Is  incompetent.  CItU 
Code,  I  606,  subsec.  2 ;  Howell  T.  Salt  Lick 
Lumber  Co.,  121  S-  W.  645.  Bnt  this  error 
does  not  affect  our  conclusions,  since  the  tes- 
timony of  competent  wltn^ses  of  what  Luns- 
ford said  tat  reference  to  which  chestnut  oak 
Is  the  true  corner  Is  so  conflicting  as  to  be 
of  no  ralue  In  deciding  the  question. 
Wherefore  the  judgment  Is  affirmed. 


CONSOLIDATION  COAL  CO.  r.  BfUSIC. 
(Court  of  Appeals  of  Kentucky.    Nor.  14, 1910.) 

1.  Masteb  and  Skbvant  «3>191(1)— S'eixow 
Sebvahtb— DtjtT'to  Warn  of  danoebb. 

After  coal  mine  machine  men  had  completed 
their  work  in  cnttine  excavations,  they  were 
followed  by  "loaders,  whose  du^  it  was  to 
shoot  down  the  coal  by  blasts,  load  it  Into  cars, 
remove  it  from  the  mine,  and  prepare  the  room 
by  propping  the  roof  with  timbers,  to  examine 
and  test  the  portion  not  propped,  and  to  take 
down  any  loose  date  found  there,  and  to  make 
the  room  safe  for  the  machine  men  to  follow 
them  and  make  further  cutting.  The  loaders 
would  then  inform  the  madiine  men  it  was 
ready,  and  the  machine  men  would  re-enter. 
Held,  the  negligence  of  a  loader  in  preparing  a 
room,  whereby  a  machine  man  was  injured  was 
chargeable  to  the  mining  company;  they  not 
being  fellow  serrants,  bnt  employtfa  in  different 
departments.  , 

[Kd.  Note.— IV>r  other  cases,  see  Master  and 
Servant,  Cent  Di^.  H  476,  477,  478;  Dec.  Dig. 
<8=9l91Cl).l 

2.  Masteb  and  Sebvant  4e»23S(9)  —  Con- 

TBIBUTORT   NKQUOBNCK. 

A  machine  man  injured  by  fall  of  slate  from 
the  roof  of  a  coal  mine  room  could  not  recover, 
if  the  danger  was  so  obvious  as  to  be  discovered 
by  such  inspection  as  it  was  hia  duty  to  make. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  714;  Dec.  Dig.  «=»235(9).] 

S.  Masteb  and  Sebvant  «=>289(23)— Injubt 
TO  Servant  —  Contbibdtobt  Nequobnce 
—Question  jwb  Jxjbt. 
Where  the  evidence  as  to  a  mine  employe's 
duty  to  inspect  and  whether  the  danger  was 
so  obvious  that  he  should  have  discovered  it 
under  any   inspection,  was  contradictory,   per- 
emptory instruction  thereon  was  not  justified. 
[Bd.  Note. — For  other  cues,  see  Master  and 
Servant   Cent   Dig.  i  1114;    Dee.   Dig.   «=> 
289(23).] 

4.  Appbai.  and  Erbob  «=>1064(1)— Habuucss 
Bbbob— I  nbtbuctio  nb. 
In  an  action  against  coal  company  by  ma- 
chine man  for  injuries  from  fall  of  slate  In  a 
mining  room,  an  instruction  authorizing  the  jury 
to  find  for  plaintlS  if  from  the  evidence  they 
believed  it  was  defendant's  duty  to  look  after  the 
safety  of  the  working  place  and  defendant  fail- 
ed to  make  it  reasonably  safe,  and  knew  or  could 
have  known  by  the  exercise  of  ordinary  care,  and 
plaJntiC  did  not  know,  that  the  roof  was  unsafe, 
was  not  prejudicial  to  defendant  even  if  it  were 


plaintiffs  duty  to  make  the  place  safe  lndei>end- 
ent  of  defendant 

[Ed.  Note.'— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  g  4219;  Dec.  Dig.  <8=>1064(1); 
Trial,  Cent  D^.  {  525.] 

6.  Apfkal  and  Bbbob  «=3l064(l)— Habkless 
£bbob— Inbtbuctiomb.  _ 
An  instruction  authorizing  the  jury  to  assess 
damages  as  therein  defined  if  the  defendant  neg- 
ligenuy  failed  to  do  its  duty  in  fumisliing  plain- 
tiff a  reasonably  safe  place  in  which  to  work,  not 
further  qualified,  was  not  prejudicial  to  defend- 
ant where  both  parties  theories  of  the  case 
were  presented  in  separate  instructions,  and  the 
jnrv  necessarily  understood  they  could  not  find 
under  one  of  they  believed  the  theory  present- 
ed by  the  other  instruction,  since  the  instruc- 
tions, taken  as  a  whole,  fairly  presented  the 
theories  of  both  parties,  notwitlistanding  the 
fact  that  the  instruction  comiplained  of  would 
have  been  in  better  form  had  it  been  qualified 
by  reference  to  oAer  instructions,  or,  better 
still,  if  it  had  been  confined  to  defining  the 
measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  4219:  Dec.  Dig.  «s>1064(l): 
Trial,  Cent  IMg.  g  525.] 

6.  Appkai,  and  Bkbob  4=»1094(1) — HABUucsa 
Ebbob— I  NBTBUcnona. 

An  instruction  that  I'  the  jury  believed 
from  the  evidence,  under  the  customs  and  rules 
of  the  company  to  examine  and  Inspect  the  roof 
of  the  mine,  plaintiff  failed  to  make  such  tests 
as  were  "usual  and  customary  among  miners" 
for  that  purpose,  and  that  such  test  would  have 
disclosed  the  danger,  they  should  find  for  tne  de- 
fendant was  not  prejudicial,  as  allowing  the 
men  to  disregard  the  mining  company's  rules 
and  customs  and  to  substitute  therefor  a  differ- 
ent rule  or  custom  of  their  own;  no  particular 
rule  or  custom  having  been  specified,  but  only 
a  duty  of  inspection  m  general. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Ont  Dig.  i  4219:  Dee.  Dig.  «=>1064(1)  ; 
Trial,  Cent  Dig.  i  626.] 

7.  Masteb  and  Servant  «=9296nO)— Injubt 
to  Sebvant  —  iNSTBtronows  —  Dtrrr  to  In- 
■ncoT. 

An  instruction  that  if  the  jury  should  be- 
lieve It  was  not  plaintiff's  duty  to  test  and  to 
inspect  the  roof  as  set  out  in  the  previous  in- 
struction, but  it  was  his  duty  only  to  inspect 
with  the  eye  by  looking,  and  should  further  be- 
lieve that  the  slate  in  the  roof  was  loose,  and 
plaintiff  knew  It  or  could  have  discovered  it  by 
such  inspection,  they  were  to  find  for  defend- 
ant was  proper,  as  submitting  to  the  jury  plain- 
tiff's theory,  which  was  supported  by  bis  own 
testimony  at  least 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  (  1187;  Dec.  Dig.  €=> 
296(10).] 

8.  Mabteb  and  Sebvant  4=3296(10)— Injury 
TO  Sebvant  —  Inbtbiictionb  —  Dtmr  to 
Inspect. 

In  Budi  action  an  instruction  that  if  the 
jury  believed  from  the  evidence  it  was  plaintiff's 
duty  to  look  to  the  safety  of  hia  working  place, 
where  he  was  injured  whUe  working,  they  should 
find  for  defendant,  although  they  might  believe 
the  slate  was  loose,  and  that  the  company's 
loader  knew  it  before  the  plaintiff  went  under 
it  to  cut  the  coal,  and  did  not  tell  plaintiff  it: 
was  loose,  was  proper,  as  submitting  defend- 
ant's theory  of  uie  case,  which  was  supported 
by  some  evidence. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant    Cent   Dig.   |   1187;    Dee.   Dig.     ~ 
296(10).] 
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9.  Appeal  and  Brbob  «=9216(1>— Pkbpsnta- 
uoN ,  OF  Objections  Belqw— Rkqub8t  fob 

OiirrTKD    iNSTBCCnON. 

The  failure  of  the  conrt  to  instrnct  upon  Ba- 
mmed liak,  pleaded  and  relied  upon  b;  defend- 
ant, could  not  be  objected  to  on  appeal,  where 
defendant  offered  no  such  instruction. 

[Ed.  Ifote.-*For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=>216(1);  Trial,  Ceiit.  Dl«. 
I  827.] 

Appeal  from  Circuit  Conrt,  Johnson  Cotinty. 

Action  by  OroTer  Music  against  the  Con- 
soUdaUon  Coal  Company.  From  judgment 
for  plaintifr,  defendant  appeals.    Affirmed. 

Fogg  &  Kirk,  of  PalntsvlUe,  and  O'Rear  & 
Williams,  of  Frankfort,  for  appellant.  J.  F. 
Bailey,  of  PalntsTllle,  for  appellee, 

CliARKE,  3.  This  action  was  instituted 
by  appellee  to  recover  damages  against  the 
appellant  company  for  injuries  received  from 
slate  falling  from  the  roof  upon  him  while 
working  as  a  machine  operator  In  a  coal 
mine.  Two  men  were  required  to  operate  the 
machine,  and  John  Perkey,  a  brother-in-law 
of  appellee,  was  engaged  with  him  tn  Its 
(qMratlon.  Their  duties  required  them  to 
cut  excavations  across  the  f&ce  of  the  coal 
near  the  floor  of  the  different  rooms  in  the 
mine.  After  they  had  thus  cut  the  coal  In 
a  particular  room, '  they  were  followed  by 
"loaders,"  whose  duty  It  was  to  shoot  down 
the  coal  by  blasts,  load  It  into  cars,  remove  It 
from  the  mine^  and  prepare  the  room  by 
propping  the  roof  with  timbers  to  within 
about  14  feet  of  the  face  of  the  coal,  to  ex- 
amine and  test  that  portion  of  the  roof  not 
propped  with  timbers,  and  to  take  down  any 
loose  slate  found  there  in  order  that  the 
room  might  be  made  a  reasonably  safe  place 
for  the  machine  men  to  make  another  cut- 
ting. When  a  room  had  thus  been  prepared 
by  the  loaders,  they  would  Inform  the  ma- 
chine men  that  the  room  was  ready  for  anoth- 
er cutting  In  the  face  of  the  coal,  who  would, 
as  soon  as  they  had  completed  their  work  in 
other  rooms,  re-enter  the  room  thus  prepared 
for  them,  and  with  the  machine  make  anoth- 
er excavation  in  the  face  of  the  coal. 

Appellee  was  an  experienced  machine  man, 
and  had  been  engaged  in  this  kind  of  work 
about  3^  years  when  the  accident  complain- 
ed of  here  happened.  Before  entering  the 
room  la  which  the  accident  occurred,  ap- 
pellee bad  been  informed  by  Jesse  Howell, 
Due  of  the  loaders  who  had  prepared  the 
room  for  the  machine  men,  that  the  room 
v&s  ready  for  them.  In  about  15  or  20  min- 
utes after  being  .thus  Informed,  appellee  went 
in  advance  of  his  companion,  Perkey,  and 
made  a  casual  Inspection  of  the  room,  from 
which  inspection  he  testified  that  be  saw  that 
the  room  bad  been  propjped  to  within  the 
proper  distance  of  the  face  of  the  coal,  and 
that  he  did  not  discover  from  the  inspection 
made  by  bim  any  dangerous  condition  la  the 
onpropped  portion  of  the  roof;   that  it  was 


impraotlcable  to  prop  the'  roof  nearer '  than- 
14  feet  to  the  face  of  tbe  ooal,  because,  if 
props  had  been  placed  nearer  to  the  face  of 
the  coal  than  was  done,  they  would  have  in- 
terfered with  the  operation  of  the  machine ; 
that  Perkey  then  came  with  the  machine, 
set  it,  and  they  had  made  three  cuts  of  42 
inches  each  and  started  on  the  fourth,  when 
a  large  slab  of  slate  fell  from  the  roof,  strik- 
ing and  seriously  Injuring  him;  that  he 
made  no  test  of  the  roof  or  any  examination 
other  than  the  one  made  when  he  first  en- 
tered the  room;  tbat  the  defect  in  the  con- 
dition of  the  roof  was  not  obvious,  and  tbat 
be  did  not  know  of  same;  that  the  most 
eflicacious  method  of  inspectins  the  roof  was 
to  have  tested  it  by  striking  it  with  a  pick  or 
other  like  instrument.  Appellee's  testimony 
with  reference  to  the  above  facts  is  not  con- 
tradicted, unless  the  t^tlmony  of  Howell 
in  reference  to  the  defective  condition  of  the 
roof  may  be  said  to  be  contradictory. 

The  principal  controversy  in  this  action  is 
about  what  duty  of  inspection  was  incum- 
bent upon  vpellee  upon  entrance  into  a 
room  for  the  purpose  of  making  an  excava- 
tion with  the  machine  after  be  had  been  in- 
formed that  the  room  was  ready  for  such 
work.  Appellee  testified  and  contends  tbat 
bis  only  duty  was  to  make  a  casual  observa- 
tion to  see  If  anything  was  wrong:  that  be 
was  under  no  duty  to  make  any  tests  for 
the  purpose  of  discovering  any  defect  that 
was  not  obviotis.  It  is  the  contention  of  ap- 
pellant tbat  it  was  appellee's  duty  before 
beginning  work  in  the  room  to  make  an  ex- 
amination thereof,  including  proper  tests,  In 
order  to  satisfy  himself  that  the  room  was 
a  reasonably  safe  place  in  which  to  do  his 
work  before  undertaking  to  do  same.  Both 
sides  of  this  controversy  are  supported  by 
testimony. 

[1]  Tbat  it  was  the  duty  of  appellant  to 
furnish  appellee  a  reasonably  safe  place  in 
which  to  do  bis  work,  having  due  regard 
for  the  character  of  that  work,  is  conceded, 
and  tbat  upon  the  loaders  was  imposed  the 
duty  of  preparing  the  room  so  that  It  would 
be  reasonably  safe  in  which  to  work  by  the 
machine  men  is  supported  by  a  preponder- 
ance, if  not  all,  of  the  evidence,  and  that  in 
this  case  this  work  was  not  properly  per- 
formed by  the  loaders  is  conclusively  estab- 
lished by  the  evidence  of  Jesse  Howell,  who 
testified  that  when  he  notified  appellee  that 
the  room  was  ready  for  him  he  knew  a  por- 
tion of  the  unsupported  roof  imder  which 
appellee  would  have  to  work  was  not  reason- 
ably safe,  but  that  a  portion  of  that  part  of 
the  roof  was  loose  and  ought  to  come  down, 
and  that,  being  unable  to  take  it  down  him- 
self, it  was  his  duty  to  have  Informed  the 
mine  boss  or  some  one  else  in  authority  of 
the  fact,  so  that  it  might  be  remedied  before 
appellee  was  Informed  that  the  room  was 
ready  for  him,  and  tbat  it  was  bis  intention 
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80  to  do,  bDt  that  he  forgot  to  do  it,  and  un- 
thoughtfnlly  Informed  appellee  that  the  room 
was  ready  for  hhn.  niat  thla  Is  negligence 
with  whldi  appellant  U>  chargeable  there  la 
DO  room  for  doubt,  because  Howell  was  not 
a  fellow  servant  of  appellee,  but  was  an  em- 
ploy6  In  a  different  department,  upcm  which 
rested  the  duty  of  making  reasonably  safe 
the  place  In  which  appellee  was  required  to 
work.  Williams  Coal  Ca  r.  Cooper,  188  Ky. 
287,  127  <S.  W.  1000.  The  responsibility  for 
this  negllgenoe  upon  the  part  of  an  employ^ 
in  a  different  department  could  hare  been 
aTOided  by  appellant,  unless  the  danger  was 
obvious,  only  If  the  duty  rested  upon  appellee 
Of  inspecting  and  testing  the  roof  before  be- 
ginning his  work,  and  to  ascertain  for  him- 
self whether  or  not  in  fact  it  had  been  made 
safe  by  the  employes  whose  duty  It  was  to 
make  it  safe.  That  such  was  liis  duty  is  the 
earnest  contention  of  counsel  for  appellant. 
The  further  contention  is  made  that  the  de- 
fect in  the  roof  is  shown  by  the  evidence  to 
have  been  obvious  and  such  as  forbade  ap- 
pellee to  work  under  it  without  necessarily 
assuming  the  risk ;  and,  contending  that  the 
evidence  conclusively  shows  that  such  defect 
was  BO  obvious  that  by  the  exercise  of  ordina- 
ry care  appellee  could  and  should  have  dis- 
covered it  by  even  the  casual  Inspection, 
such  as  he  admits  it  was  his  duty  to  make, 
counsel  for  appellant  urgently  insist  that 
their  motion  for  a  peremptory  instruction 
should  have  been  sustained. 

[2,  3]  Manifestly,  if  the  contention  of  ap- 
pellant that  the  defective  condition  of  the 
roof  was  so  obvious  that  it  could  have  been 
discovered  by  appellee  under  such  Inspection 
as  he  testified  It  was  his  duty  to  make  had 
been  clearly  established  by  ttie  evidence,  the 
motion  for  a  peremptory  should  have  been 
sustained,  but  upon  this  point  appellee  testi- 
fied that  this  condition  was  not  obvious  or 
discoverable  under  such  an  inspection  as  he 
was  required  to  make,  while  Jesse  Howell 
testified  that  the  condition  could  have  been 
discovered  by  a  close  Inspection  with  the  eye, 
but  that  it  was  not  so  obvious  as  to  have 
been  readily  seen  by  such  an  Inspection.  No 
other  witness  testified  about  the  condition  of 
the  roof  at  the  time  when  appellee  entered 
the  room.  There  were  18  witnesses  in  all 
introduced,  but  the  testimony  of  the  other 
witnesses  was  directed  to  the  extent  of  the 
duty  of  a  machine  runner,  such  as  appellee 
was,  to  inspect  a  room  before  beginning  work, 
and  the  extent  of  appellee's  injuries,  so  that 
it  will  be  seen  that  the  only  two  Issues  about 
whldi  there  was  any  real  contention  in  this 
action  were  the  extent  of  appellee's  duty 
to  inspect,  and  whether  or  not  the  dangerous 
condition  of  the  roof  was  so  obvious  that 
in  the  exercise  of  ordinary  care  he  ought  to 
have  discovered  that  condition  under  any  in- 
spection. Upon  both  of  these  questions  the 
evidence  is  contradictory,  and  upon  each 
issue  there  was  a  sufficiency  of  evidence  in 


support  of  appellee's  contention  to  necessitate 
a  submission  to  the  Jury,  and  appellant  was 
not  entitled  to  a  peremptory  instruction. 
Both  of  these  questions  were  submitted  to  the 
Jury  by  the  instructions  given  by  the  court, 
and  the  Jury  returned  a  verdic^  In  favor  of 
appellee  in  the  sum  of  $1,000;  ten  of  the 
Jurors  agreeing  to  and  signing  the  verdict. 

The  only  other  ground  upon  which  appel- 
lant relies  for  reversal  is  that  the  court  im- 
properly Instructed  the  Jury.  Seven  instruc- 
tions were  given.  By  the  first  the  Jury  were 
authorized  to  find  for  the  appellee  if,  from 
the  evidence,  they  believed  It  was  appellant's 
duty  to  look  after  the  safety  of  the  place 
and  failed  to  make  it  reasonably  safe,  and 
the  appellant  knew  or  could  have  known  by 
the  exercise  of  ordinary  care,  and  plaintiff  did. 
not  know,  that  the  roof  was  unsafe.  By  the 
second  instruction  the  measure  of  damage 
was  defined.  By  the  third  Instruction  the 
Jury  were  instructed,  if  they  believed  from 
the  evidence,  under  the  customs  and  rulea  ot 
the  company  to  examine  and  inspect  the  root 
of  the  mine,  appellee  failed  to  make  such 
tests  as  were  usual  and  customary  among 
miners  for  that  purpose,  and  that  sudi  test 
would  have  disclosed  the  danger,  they  should 
find  for  the  defendant  By  instruction  4  the 
Jury  were  told  that,  if  they  should  believe 
that  It  was  not  plaintiff's  duty  to  test  and  In- 
spect the  roof  as  set  out  In  instruction  3, 
but  it  was  his  duty  only  to  inspect  with  the 
eye  by  looking,  and  should  further  believe 
from  the  evidence  that  the  slate  in  the  roof 
was  loose,  and  this  fact  was  known  to  api>el- 
lee,  or  could  have  been  discovered  by  him  by 
such  an  inspection,  they  were  to  find  for  the 
defendant.  By  instruction  No.  6  the  Jury 
were  told  that,  If  they  should  believe  from 
the  evidence  that  it  was  plaintiff's  duty  to 
look  to  the  safety  of  his  working  place  where 
he  was  injured  while  engaged  at  work,  they 
should  find  for  the  defendant,  although  they 
might  believe  the  slate  was  loose,  and  that 
the  company's  loader  knew  it  before  the  plain- 
tiff went  under  it  to  cut  the  coal,  and  did 
not  tell  plaintiff  it  was  loose.  Instruction 
No.  6  defined  negligence  and  ordinary  care, 
and  instruction  No.  7  authorized  a  verdict  by 
nine  or  more  of  the  Jury.  Appellant  objected 
to  the  giving  of  instructions  Nos.  1,  2,  3.  4, 
and  6. 

[4]  The  objection  to  instruction  No.  1  Is 
that  it  was  misleading  In  submitting  to  the 
Jury  the  question  of  the  master's  duty  to 
furnish  appellee  with  a  reasonably  safe  place 
in  which  to  work,  since  the  evidence  all 
showed  that  the  roof  was  in  a'  dangerous 
condition,  of  which  the  loader  knew.  In  our 
Judgment,  this  question  was  properly  submit- 
ted to  the  Jury  under  the  drcnmstances  here, 
because  it  was  contended  throughout  the  trial 
by  appellant  that  it  was  not  its  duty  to  ren- 
der the  place  reasonably  safe  finally  except 
through  appellee  himself,  and  this  contention 
raised  the  queistlon,  whether,  under  the  dr- 
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CTunstances,  it  waa  appellant's  or  appellee's 
duty  to  make  the  place  safe,  but,  eren  U 
we  should  admit  the  contention  that  counsel 
for  appellant  makes  In  brief  that  It  was  nn- 
questlonably  appellee's  duty  to  make  the 
place  safe  Independent  of  appellant,  the  sub- 
mission of  that  question  to  the  Jury  certainly 
was  not  prejudicial  to  appellant 

[(]  The  second  instruction  Is  objected  to 
upon  the  ground  that  it  authorized  the  Jury 
to  assess  damages  as  therein  defined,  if  ap- 
pellant negligently  failed  to  do  its  duty  in 
furnishing  appellee  a  reasonably  safe  place 
In  which  to  work  without  proper  quallflca- 
tlon;  that  this  instruction  stands  oat  as  a 
simple  and  sole  guide  to  a  verdict  No  doubt 
this  Instruction  would  have  been  in  better 
form  had  it  been  qualified  by  a  reference-  to 
the  other  instructions,  or,  better  still,  if  it 
had  been  confined  to  defining  the  measure 
of  damages;  but,  since  both  parties'  theories 
of  the  case  were  presented  in  separate  in- 
structions, and  the  Jury  necessarily  under- 
stood they  could  not  find  under  one  if  they  be- 
llered  the  theory  pirtecnted  bf  another  In- 
struction, we  cannot  think  the  Jttry  were 
misled  or  the  appellant  prejudiced  by  this 
Instmctlon.  This  court  has  frequently  re- 
fused to  reverse  for  this  cause  where  the 
instmctloiis,  considered  as  a  whole,  fairly 
presented  the  theories  of  both  .parties.  See 
Jcdmson  r.  Peak,  60  S.  W.  682,  20  Ky,  Law 
Bep.  1037;  City  of  Lonisrllle  t.  McOlU, 
52  S.  W.  1053,  21  Ky.  Law  Bep.  71£;  O.  & 
O.  By.  Od.  t.  Origsby,  181  Ky.  868,  115  S.  W. 
237;  Ix>aisTUle  Water  Ca  t.  Williams,  140 
Ky.  820,  131  S.  W.  10. 

[I]  The  objection  made  to  instruction  No. 
8  is  that  it  fixes  the  plainttfTs  duty  of  in- 
spection tinder  the  customs  and  rules  of  the 
company,  and  that  it  anthmlzed  a  finding 
for  defendant  if  he  failed  to  make  such  test 
"as  is  usual  and  customary  among  miners," 
that  the  Instruction  Is  vicious  because  it  al- 
lows the  master  to  establish  rules  or  even 
customs  f<Hr  inspection,  but  that  it  allows 
the  men  to  disregard  these'  rules  and  cus- 
toms and  to  substitute  in  their  stead  a  differ- 
ent rule  or  custom,  namely,  "that  which  is 
usual  and  customary  among  miners."  This 
criticism  is  more  technical  than  substantial, 
In  our  Judgment  because  the  Instruction  does 
not  suggest  that  any  particular  duty  of  in- 
spection was  established  by  the  customs  or 
rules  of  the  company,  but  tells  the  Jury  only 
that  1^  they  should  find  from  the  evidenco^ 
under  the  customs  and  rule*  of  the  com- 
pany, it  was  the  duty  of  appellee  to  make  any 
Inspection,  and  he  failed  to  make  such  tests 
as  are  usual  and  customary  among  miners, 
they  should  find  for  the  defendant  No  par* 
ticular  rule  or  custom  haying  been  spedfled, 
but  only  a  duty  of  inspection,  such  duty 
would  have  been  i)erformed  by  an  obserranoe 
of  the  usual  and  customary  rule  amcmg  min- 
ers, fuid  the  instruction  does  not  seem  to  us 
to  be  erronsona,  qetbilnly  not  prejudicially  so: 
-{jH  It  is  asserted  &at  instruction  No.  4  is 


based  upon  appellee's  own  testimony  as  to 
what  he  regarded  his  duty  to  be,  that  is,  bis 
interpretation  of  such  admitted  duty  to  in- 
spect, and,  if  there  was  Imposed  a  duty  of 
inspection,  it  was  not  discharged  by  appel' 
lee's  misinterpretation  of  it  While  it  can, 
of  course,  be  said  that  appellee's  testimony 
of  what  his  duty  was  is  only  his  own  inter- 
pretation of  the  duty  imiwsed,  yet  it  is  ner- 
ertheless  true  that  appellee  testified  what 
was  in  fact  his  duty  as  imposed  and  recog- 
nized by  the  company,  and  in  this  he  is  cor- 
roborated by  other  witnesses,  although  it  is 
in  the  testimony  of  some  of  the  witnesses  that 
his  duty  to  inspect  imposed  the  duty  to  test 
as  well  as  to  look,  of  which  testimony  it 
might  equally  as  well  be  said  it  was  but 
the  witness'  Interpretation  of  the  duty  Im- 
posed. The  instruction  does  not  make  ap- 
pellee Interpreter  of  the  duty  of  inspection, 
but  it  does  submit  to  the  Jury  his  theory  of 
what  his  duty  in  reality  was,  and  this  wfks 
proper. 

[8]  Instruction  No.  6  submitted  to  the  Jury 
appellant's  theory  of  this  duty,  and,  the  two 
theories  being  supported  by  evidence,  it  was 
the  duty  of  the  court  of  course,  to  submit 
both  theories,  and  we  find  no  objection  to  the 
way  in  which  it  was  done. 

[I]  Appellant  also  complains  that  the  court 
gave  no  instruction  upon  the  question  of  as- 
sumed risk,  although  it  was  pleaded  and  rer 
lied  upon  by  appellant;  but  it  Is  apparent 
that  assumed  risk  had  no  place  in  the  instruc- 
tions here,  because,  if  it  was  the  duty  of  ap- 
pellant to  have  rendered  the  place  safe  for 
appellee  in  which  to  work,  and  it  negligently 
failed  to  do  so,  he  did  not  assume  any  risk 
consequent  thereto  (WilUahis  Coal  Co.  v. 
Cooper,  supra) ;  and,  besides,  appellant  offer- 
ed no  Instruction  upon  that  question.  The 
only  Instruction  offered  by  appellant  which 
It  urges  should  have  been  given  is  entirely 
covered  by  iostruction  No.  6,  which  was 
given. 

Many  authorities  are  dted  for  appellant 
but  none  of  them,  in  our  opinion,  are  appli- 
cable to  the  fftcts  of  this  casa  Counsel  for 
appellant  assume  throughout  their  brief  that 
it  was  appellee's  duty  not  only  to  make  a 
visual  inspection  as  he  did,  but  that  it  was 
his  duty  to  have  tested  the  roof  by  sounding 
it  with  a  pick  or  other  instrument  which 
Is  unquestionably  a  more  efflcadons  method 
of  Inspection,  but  as  we  have  heretofore 
pointed  out  the  extent  of  insijectlon  required 
of  him  under  the  customs  and  rules  of  the 
company  was  the  vital  question  in  Issue.  If 
it  had  been  appellee's  duty  to  make  such  in- 
spection  as  counsel  for  am>ell(uit  contend 
it  was,  the  cases  dted  would  have  beoi  ap- 
plicable, and  would  hare  sustained  appel- 
lant's contention,  but  the  question  of  wheth- 
er or  not  appellee's  duty  of  inspection  was 
sudi  as  counsel  for  appellant  contend  it  was, 
being  in  issue,  was  properly  submitted  to 
the  Jury. 

In  the  case  of  Eagle  Goal  Co.  r.  Patrldc's 
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Adln'r,  161  Ky.  338, 170  S.  W.  9fl0,  this  court 
said: 

"The  evidence  as  to  whose  duty  it  was  to  in- 
spect the  roof  of  the  place  where  Patrick  was 
at  work  was  conflicting,  and,  because  conflict- 
ing, it  was  for  the  jury.  And  it  was  error  to 
instruct  the  jury,  as  a  matter  of  law,  that  such 
duty  devolved  upon  the  coal  company." 

To  the  same  effect  are  Busy's  Adm'x  ▼. 
Chess,  84  S.  W.  663 ;  Old  Diamond  Coal  Co. 
V.  Denney,  160  Ky.  554, 169  S.  W.  1016;  Bor- 
derland Coal  Co.  V.  Small,  160  Ky.  739,  170 
S.  W.  8;  Duncan  Coal  Co.  v.  Thompson's 
Adm'r,  157  Ky.  304,  162  S.  W.  1139. 

Perceiving  no  error  in  the  trial  of  this  case 
prejndidal  to  appellant,  the  judgment  is  af- 
firmed. 


ALBRITTBJN  y.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  17, 1916.) 

Obiminal  Law  «=>  1206(5)  —  Ihdbtkbuihati: 

SxNTBNOB  Law— Statutes. 
Where  defendant  committed  voluntary  man- 
slaughter in  May,  1916,  he  should  have  been 
tried  under  Ky.  St  |  1136,  the  indeterminate 
sentence  law  in  effect  in  May,  1916  (Laws  1914, 
c.  19),  though  repealed  by  Act  March  23,  1916 
(Laws  1916,  c.  39),  not  effective  until  ^une, 
1916,  requiring  the  jury  to  fix  by  their  verdict 
a  punishment  to  be  inflicted  within  the  mini- 
mum and  maximum  periods  prescribed  by  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3279;  Dec.  Dig.  «=»1206(6); 
Statutes,  Cent.  Dig.  {  349.] 

Appeal  from  Circuit  Court,  Calloway 
County. 

Hobart  Albritten  was  convicted  of  volun- 
tary manslaughter,  and  he  appeals.  Judg- 
ment reversed,  with  directions  to  grant  de- 
fendant a  new  triHl,  and  for  further  proceed- 
ings' consistent  with  the  opinion. 

Coleman  &  X^ncaster,  of  Murray,  for  ap- 
pellant i«.  M.  Logan,  Atty.  Gen.,  and  Over- 
ton 8.  Hogan,  Asst  Atty.  Gen.;  for  the  Com- 
monwealth. 

TDBNSR,  J.  Appellant  was  indicted  in 
the  Calloway  circuit  court,  charged  with  the 
crime  of  murder  committed  In  that  county 
in  May,  1916.  A  trial  was  had,  and  resulted 
in  a  verdict  finding  him  guilty  of  voluntary 
manslaughter,  and  fixing  his  punishment  at 
20  years'  confinement  in  the  state  ipeniten- 
tiary,  as  was  authorized  by  die  instructions 
of  the  court  He  entered  his  motion  for  a 
new  trial,  and,  the  same  having  been  over- 
ruled, he  has  appealed. 

The  crime  was  committed  in  May,  1916, 
and  before  the  present  indeterminate  sentence 
law  in  this  state  became  effective,  and  his 
chief  complaint  on  the  appeal  is  that  he 
should  have  been  tried  under  the  law  In  force 
when  the  crime  was  committed. 

Section  1136  of  the  Kentucky  Statutes, 
which  was  the  indeterminate  sentence  law  in 
effect  in  May,  1816  (Laws  1914,  c  19),  pro- 
vides that  the  Jury,  if  they  find  the  defendant 
guilty,  shall  fix  and  render  against  .him  an. 


indeterminate  sentence  for  an  indefinite  term, 
stating  in  such  verdict  the  minimum  and 
maximum  limits  thereof;  the  minimom  not 
to  be  less  than  the  minimum  time,  or  the 
maximum  greater  than  the  maximum  time 
prescribed  by  law. 

This  statute,  however,  was  repealed  by 
an  act  of  March,  23,  1916  (Acts  1916,  p.  4.30). 
wherein  the  jury  is  required  to  fix  by  their 
verdict  a  punishment  to  be  inflicted  within 
the  period  prescribed  by  law.  This  act,  how- 
ever, did  not  become  effective  antH  June, 
1916,  and  the  appellant  should  have  been 
tried  under  section  1136,  Kentucky  Statutes, 
the  law  In  force  at  the  time  of  the  com- 
mission of  the  crime.  Golonan  v.  Common- 
wealth, 160  Ky.  87,  169  S.  W.  595. 

We  perceive  no  other  error  in  the  record, 
but  for  the  error  indicated  the  judgment  la 
reversed,  with  directions  to  grant  appellant  a 
new  trial,  and  for  further  proceedings  con- 
slstent  herewith. 


LOWH  V.  TATLOB. 
(Court  of  Appeals  of  Kentucky.    Nov.  17, 1916.) 

1.  Appeal  ano  Ebbob  €=9907(2)  —  Review  — 
PBBsuupnons. 

Wher«  the  evidence  heard  by  i^e  lower  court 
is  not  brought  up  on  appeal,  the  appellate  court 
will  presume  that  it  supports  the  findings  and 
judgment  entered  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§'  2911-^18,  2815,  2816; 
Dec.  Dig.  «=»907(2).] 

2.  Appeal  an n  Ebbob  «s3eg0(4)  —  Bivixw  — 
RECOBn. 

In  the  absence  of  any  part  of  the  evidence, 
the  Court  of  Appeals  will  not  on  appeal,  consid- 
er any  question  relating  to  the  testimony  offered 
or  introduced  at  the  trial. 

[Ed.  Note. — For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  {  2899;  Dec.  Dig,  «=s680(4).] 

3.  EjEOTlfXRT    <S=»120(1)    —    ENFOBOXHXirX    OF 

JunouENT — Wbit  OF  Possession. 
A  purchaser  from  a  successful  plaintiff  in 
ejectment  is  entitled  to  all  the  rights  of  that 
plaintiff,  including  a  writ  of  possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  ||  S8Q,  884-387;  Dep.  Dig.  «=» 
120(1).] 

4.  Continuance  ®s>33— Disobetion  of  Tbiai. 
CouBT— Denial. 

On  motion  by  a  purchaser  from  a  successful 
plaintiff  in  ejectment  to  procure  a  writ  of  pos- 
session, where'  defendant  bad  notice  of  the  mo- 
tion two  weeks  before  trial,  no  diligence  was 
shown  in  trying  to  procure  the  attendance  of 
absent  witnesses,  defendant  was  given  i>ermissioa 
to  read  the  affidavit  filed  in  support  of  a  mo- 
tion for  a  contkiuance  as  the  depositions  of  the 
absent  Witnesses,  it  was  not  shown  that  the  full 
benefit  of  the  testimony  could  not  i>e  had  in  that 
way,  and  the  affidavit  although  stating  the  loss 
of  the  record  in  the  original  action,  does  not 
show  a  diligent  search  or  any  likelihood  that  it 
eoold  be  found,  there  was  no  abuse  of  the  court's 
discretion  in  refusing  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Continaance, 
Cent  Dig.  {  113;  Dec.  Die.  <8=»3S.] 

Appeal  from  Circuit  Court,  Pike  County. 

Ejectment    by    Elkanath    Taylor    against 

Dick  Lowe.    Judgment  fat  plaintUt,  pj^lnttg 
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later  conv^ed  tb«  land  to  Helen  LesUe  A 
Co.,  who,  after  notice,  entered  a  motion  that 
the  case  be  redoeketed,  and  writ  of  poaaea- 
aion  awarded  them  for  the  land.  From  a 
lodgment  awarding  the  writ,  defendant  ap- 
peala    Affirmed. 

Cllne  &  Steele,  of  FlkevlUe,  for  appellant. 
J.  M.  York,  of  Catlettsburg,  and  J.  P.  Hob- 
son,  Jr.,  of  PlSevlUe,  (or  appellee. 

SETTIiS:,  J.  This  la  an  appeal  from  a 
judgment  of  the  PUce  cltcnlt  oonrt  awarding 
Helen  Leslie  &  Co.,  grantees  of  Elkanatb 
Taylor,  a  writ  of  habere  facias  po8aeBrt<«em 
for  a  tract  of  land  la  Pike  ooanty,  particu- 
larly described  in  the  Judgment  and  writ 
It  appears  from  the  record  that  the  land  re- 
ferred to  was  recoTeved  of  Lowe  by  Taylor 
In  an  action  brongbt  by  the  latter  in  the  Pike 
drcult  court  In  1907;  the  Jndgment  estab- 
lishing bis  ownership  thereof  and  directing 
the  iasual  of  a  writ  of  habere  fadaa  posses- 
sionem therefor  being  rendered  at  the  Oc- 
tober term,  1907,  of  that  conrt 

On  January  2X,  191^  Taylor  sold  and  by 
deed  conveyed  the  land  to  Helen  Leslie  4  Co. 
On  October  11,  191S,  Helen  Leslie  A  Co.,  aft- 
er doe  notice  to  Lowe,  entered  a  motion  in 
the  Pike  olicntt  court  that  the  caae  be  re- 
docketed  and  a  writ  of  habere  ftidas  poasea- 
sionem  awarded  them  from  the  Iand<  To 
this  motion  Lowe  filed  a  response,  denying 
the  right  of  Helen  Leslie  &  Co.  to  the  land, 
and  all^Eing  that  their  grantor,  SOkanath 
Taylor,  following  the  entering  in  hia  favor  of 
the  judgmoit  at  the  October  term,  190T,  ot 
the  Pike  dnmit  ootut,  oauaed  to  be.  isaned 
the  writ  of  habere  facias  poesesalonem  there- 
by awarded  him,  which  was  placed  in  the 
bands  of  the  sherifl  of  Pike  county,  who 
duly  ezecuted.it  by  depriving  him  (Lowe)  of 
the  possession  of  the  land  and  deUvering  it 
to  Taylor?  that  Immediately  after  the  ex- 
ecntlon  of  the  writ  Lowe,  by  the  payment  to 
Taylor  of  a  -  sum  of  money  the  amount  of 
which  was  not  named,  repurchased  of  blm 
the  land,  and  was  by  Taylor  again  placed  in 
possession  thereof,  which  possession  has 
since  continued.  It  was  further  alleged  in 
the  response  that  at  the  time  of  the  attempt- 
ed sale  of  the  land  by  Taylor  to  Helen  Lea- 
He  ft  Oa  and  of  the  execution  of  the  deed  by 
him  to  the  latter  he  (Lowe)  was  in  the  actu- 
al, advezse  poasessioA  of  the  land<  which  was 
tta«i  known  to  Helen  Lerile  ft  Co.,  for  which 
reasons  the  •deed,  from  Taylor  to  them  was 
and  is  champertouiB  and  void.  All  affirma- 
tive matter  of  the  response  was  controverted 
by  reply.  On  the  hearing  of  the  motion  the 
rights  of  the  parties  were  determined  by 
the  Judgmeiit  rendered,  as  previonsly  indicat- 
ed in  the  opinion. 

It  is  instoted  for  Lowe:'  (1)  Ttiat  the  dr- 
colt  conrt  was  without  authority  to  issue 
the  writ  of  possession  In  favor  of'  Helen 
Lealle  ft  Oo.;  (2)  that  the  deed  from  Taylor 
to  Helen  liealle  ^  ^  was  cj^uunp^r^nn;  (Si) 


that  tine  orart'Cned  fai  refusing  hbn  a  oon- 
tlnuanoi  of  the  case. 

[1,  i]  The  record  does  not  contain,  by  bill 
of  exceptions  or  otherwise,  the  evidence 
heard  by  the  drcnlt  conrt  on  the  trial  of  the 
motion.  We  know,  however,  tint  the  evi- 
dence was  introduced  by  each  of  the  parties, 
for  the  Judgment  so  declares.  It  Is  true 
there  Is  in  the  reoord  an  affidavit  filed  I^ 
Lowe  In  sapport  of  his  motion  for  a  continu- 
ance, which  names  certain  absent  witnesses 
and  paiports  to  state  certain  fiacts  to  wldch 
it  was  claimed  they  would,  if  present,  testi- 
fy, and  it  is  recited  in  the  Judgment  that 
the  continuance  asked  by  Lowe  waa  refused 
because  the  oppoalng  litigants  consented 
that  the  contents  of  the  affidavit  as  to  what 
the  absent  witnesses  would  testify  might  be 
read  in  evidence  as  their  depositions,  but  it 
is  not  made  to  appear  from  the  record  that 
such  contents  of  the  affidavit  were.  In  fact, 
read  or  considered  read  as  evidence  on  the 
trial  of  the  motion.  Such  being  the  state  of 
tbe  reeord,  we  most  take  It  ft>r  grantM  that 
whatever  eondnslons  of  fact  were '  antred 
at  by  the  drcnlt  court  were  stapporfed  by 
the  evtdenoe;  for  It  is  a  well-known  rule 
in  this  Jurisdiction  that,  where  the  evidence 
heard -by  the  lower'  conrt  Is  not  brought  up 
on'  the  appeal,  the  appellate  court  will  pre- 
sume lihat  it  cHipports  the  Judgment  rendered 
In  the  conrt  below,  and  an  equally  well- 
known  rule  that.  In  the  abMhoe  of  any  pert 
of  the  evidence,  this  ooart  win  not,  on  ap- 
peal, eoBUder  any  question  relating  to  the 
testimony  offered  or  introduced  on  the  trial. 
L.  ft  N.  B.  Co.  V.  Flnley,  86  Ky.  204,  B  8.  W. 
T68,  9  Ky.  Law  Rep.  660;  Harlan  v.  Howard, 
70  Ey:  878;  Bmmley  v.  Ifldiols,  etc.,  93 
B.  W.  687,  29  Ky.  Law  Rep.  6^;  Dnker's 
Adm'r  v.  KaeUn,  90  8.  W.  959,  28  Ky.  Law 
Rep.  900;  DIetz  v.  Barnard,  107  8.  W.  766, 
82  Ky.  Law  Rep.  1130;  Charles  v.  Hurley, 
109  S.  W.  320,  83  Ky.  Law  Rep.  7& 

So,  In  the  absence  from  the  record  of  the 
evidence  heard  on  the  trial  of  the  motion,  we 
are  Justified  In  assuming  that  it  established, 
as  found  by  the  drcult  conrt,  the  following 
facts:  (1)  That  the  former  'writ  of  possession, 
awarded  in  tbe  case  was  never  Issued,  or, 
if  Issued,  was  not  executed;  (2)  that  Lowe, 
after  tbe  rendition  of  tbe  Judgment  of  Octo^ 
ber,  1907,  did  not  purchase  or  otherwise  ac- 
quire from  Taylor  any  title  to  the  land  or 
right  to  remain  in  the  possession  thereof; 
(8)  tiiat  he  had  no  such  possession  of  the 
land  at  the  time  of  the  execution  of  the  deed 
from  Taylor  to  Helen  Leslie  ft  do.  as  made 
the  tatter's  purchase  of  the  land  or  their 
deed  thereto  champertous. 

IS]  With  the  foregoing  facts  thus  estab- 
lished, It  remains  to  be  determined  whether 
the  awarding  and  Issuance  of  the  writ  of 
possession  was  authorized  by  law.  If  Taylor 
was  entitled  under  the  Jud^ent  Of  October, 
1907,  to  the  Immediate  possession  of  the  land 
and  to  compel  Its  surrender  to  him  under 
tbe  w<lVtt  awarded  bUa,  »mA  Va»  viit  was 
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never  Issaed,  or,  If  issued,  was  not  ezecat- 
ed,  no  reason  Is  perceived  for  holding  that 
it  could  not,  after  his  conveyance  of  the  land 
to  Helen  Iieslie  &  Co.,  be  issued  in  his  name 
for  their  use  and  benefit,  as  was  allowed 
by  the  circuit  court  in  this  case.  In  Tribble 
v.  Frame,  6  Litt.  187,  the  question  involved 
was  whether  TribUe  could  take  possession 
of  the  land  without  process,  under  a  convey- 
ance made  of  it  to  him  by  one  Smith,  after 
Smith  had  obtained  a  Judgment  against 
Frame  for  the  possession  of  the  land.  In 
sustaining  Tribble's  right  to  take  possession 
of  and  hold  the  land,  we  said: 

"The  deed  which  was  executed  by  Smith  evi- 
dently conveyed  all  his  right  and  title  to  Tribble; 
and  by  the  judgment  against  Frame  Smith  is 
conclusively  shown  to  have  been  previously  in- 
vested with  the  legal  right  of  entry.  Tribble 
must  therefore  be  acknowledged  to  have  held  the 
legal  right  of  entry,  and,  as  the  holder  of  that 
right,  might  unquestionably,  upon  common-law 
principles,  lawfully  enter  and  take  the  posses- 
sion." 

To  the  same  effect  is  Ball  v.  lively,  4 
Dana,  368.  In  that  case  Charles  Morgan, 
the  plaintiff  in  ejectment,  procured  against 
the  defendant  a  Judgment  of  eviction,  after 
which  his  agent  sold  the  land  to  one  Ball, 
which  sale  was  ratified  and  confirmed  after 
Morgan's  death  by  his  executor,  who  had 
authority  to  sell  the  land.  By  the  purchase 
from  Morgan's  agent  Ball  secured  Morgan's 
titte.  It  was  held  that  BaU  had  the  right, 
to  revive  the  Judgment  In  the  name  of  the 
executor  and  obtain  a  writ  of  possesion 
for  the  land,  and  that  the  eviction  of  Live- 
ly from  the  land  by  the  sheriff  and  the  deliv- 
ery of  the  possession  thereof  to  BaU  by  that 
officer  under  the  writ  of  habere  facias  to  the 
extent  of  Morgan's  recovery  was  legal  and 
rightful.  We  think  it  clear  under  the  author- 
ity furnished  by  the  two  cases  supra  that  a 
purchaser  from  the  successful  plaintiff  in 
action  of  ejectment  is  entitled  to  all  the 
rights  of  that  plaintiff,  including  a  writ  of 
possession,  In  all  respects  as  the  plaintiff 
would  liave  been. 

There  is  here  no  question  of  limitations. 
The  statute  is  not  pleaded.  By  section 
2514,  Kentucky  Statutes,  an  action  on  a  Judg- 
ment, or,  where  land  was  the  thing  recoveredt 
a  proceeding  for  its  enforcement  by  writ  of 
habere  facias  like  that  here  instituted,  may 
be  brought  or  taken  at  any  time  within  15 
years  after  the  rendition  of  the  Judgment, 
Just  as  under  section  401,  Civil  Code,  an  ex- 
ecution may  issue  on  a  Judgment  at  any 
time  before  the  expiration  of  15  years. 

[4]  We  find  no  merit  in  Lowe's  complaint 
of  the  court's  refusal  to  grant  him  a  continu- 
ance. The  record  shows  that  he  had,  under 
the  notice  of  the  motion,  2  weeks  in  which  to 
prepare  for  trial.  No  diligence  was  shown 
In  trying  to  procure  the  attendance  of  the 
absent  witnesses.  Appellant  was  given  per- 
mission to  read  the  affidavit  filed  in  support 
of  the  motion  for  a  continuance  as  the  depo- 


Bltlon  of  the  absent  witnenes:  Whether  he 
did  BO  or  not  does  not,  as  previously  stated, 
appear  from  the  record,  but  it  was  not  made 
to  appear  in  the  affidavit  or  otherwise  that 
the  full  benefit  and  effect  of  the  testimony 
of  the  witnesses  could  not  be  had  as  well  in 
that  way  as  by  their  presence  in  court  and 
oral  statements  on  the  trial.  While  the  af- 
fidavit also  states  'the  loss  of  the  record  In 
the  original  action  of  Elkanath  Taylor  v. 
Dick  Lowe,  It  does  not  show  that  a  diligent 
search  had  been  made  for  it,  tliat  there  was 
any  llk^ihood  of  its  being  found,  or  that 
any  effort  liad  been  made  or  would  be  made 
to  supply  it.  We  find  no  error  In  the  refus- 
al of  the  continuance;  for  thwe  was  no  abase 
of  the  court's  discretion.  As  said  In  I.  C.  R. 
Co.  V.  DoMB,  137  Ky.  669,  126  S.  W.  349: 

"It  is  a  role  of  this  court  not  to  interfere  with 
the  action  of  the  trial  court  in  the  matter  of 
granting  or  refusing  a  continuance,  unless  con- 
vinced that  that  court  has  abused  its  discretion, 
and,  being  unconvinced  that  there  was  in  this 
case  such  an  abuse  of  discretion,  we  are  unwill- 
ing to  say  that  the  trial  court  committed  an  er- 
ror in  refusing  appellant  a  continuance  on  ac- 
coimt  of  the  absence  of  the  witness  Murphy." 
Ind.  Life  Ins.  Co.  v.  Williamson,  153  Ky.  81S, 
164  S.  W.  409;  City  of  Peducah  v.  Johnson,  93 
S.  W.  1035,  29  Ky.  Law  Rep.  032;  U  R.  Co. 
V.  Bryant,  142  Ky.  169,  134  S.  W.  182. 

No  legal  cause  is  shown  for  disturbing  the 
Judgment  awarding  the  writ  of  possession, 
and  It  is  therefore  affirmed. 


NAPIER  T.  ROBERTS. 
(Court  of  Appeals  of  Kentucky.    Nov.  16, 1916.> 

1.  BLKOnORB    9S9141   —   PbIKABT    BLEOTIOIf 
Law— RiOHT  to  InOBFENOBHT  NOKUIATIOIf . 

The  primary  election  law  of  1914  (Laws 
1914,  c.  83)  containing  no  provision  to  the  con- 
trary, a  defeated  candidate  for  a  party  nomina- 
tion was  not,  by  reason  of  his  partimpation  in 
the  primary  election,  prevented  nom  getting  his 
name  on  the  ballot  for  the  regular  November 
election  as  an  independent  candidate  for  the 
same  office  by  a  petition  as  inrescribed  by  Ky. 
St.  S  1453,  providing  for  nomination  by  peti- 
tion signed  by  a  stated  number  of  electors  quali- 
fied to  vote  for  the  candidate. 

[Ed.  Note. — For  other  cases,  see  ESections. 
(3enL  Dig.  {  121 ;   Dec.  Dig.  «=>141.] 

2.  EuEcnoRB  «=3 120  —  Rights  or  Vonas  — 

IRTEBPKETATIOR  OF  LAW. 

While  it  is  the  policy  of  the  law  to  nidiold 
and  guarantee  fairness,  honesty,  and  parity  in 
elections,  the  individual  voter  should  not  be 
deprived  of  the  opportunity  of  choosing  a  pab- 
lic  servant  from  among  those  wlio  may  se^  tlie 
place,  unless  the  plain  or  manifest  purpose  of 
the  law  demands  it. 

[E^.  Note. — For  other  cases,  see  ESections, 
Dec.  Dig.  «=>120.] 

Appeal  from  Ciircnlt  Conrt,  Leslie  County. 

Suit  by  C.  W.  Napier  against  R.  B.  Rob- 
erts. Judgment  for  defendant,  and  plalntlfit 
appeals.    Affirmed. 

Hogg  &  Johnson,  Nlckell  ft  Tynea,  J.  K.  P. 
Turner,  and  F.  J.  Erersole,  all  of  Hazard,. 

for  appellant.    Faulkner  &  Faulkner,  of  Haz- 
ard, Faulkner,  Stanflll  &  Faulkner,  of  Hyden, 


4tB»rM  other  «asM  le*  tame  tople  aa^'KBT-NUHBCR  is  sIl'Key-Ntwibared  Digests  sad  Indexes 


Digitized  by  ^OOQIC 


Ky.) 


KAI^IBR  V.  BOBSRTS 


207 


Wootton  A  Moigan,  of  HazaM,  IjewU  A 
I^wla,  of  Hyden,  Jno.  B.  Eversole,  of  Has- 
ard,  and  Hazelrlgg  A  Hazelrlgg,  of  Frank- 
fort, for  appellee. 

THOBCAS,  J.  The  qnestloB  InvolTed  In 
tbis  case  Is  flie  right  to  tbe  office  of  com- 
uMKiwealth's  attorney  for  tbe  Tblrty-^Bilrd 
jQdldal  district  of  Kentucky.  The  appdlaitt 
and  appellee  were  riyal  candidates  In  the 
August,  1815,  primary  election  for  the  Be* 
pabllcan  n<H]^natlon  for  that  office,  and  as  a 
result  of  the  election  the  appellant  tras  by 
tbe  properly  constituted  anthorltles  declared 
tbe  aofloinee  of  sudi  party,  he  being  found  to 
have  recelTed  150  votes  more  in  the  primary 
than  did  tbe  appellee.  Afterward,  and  with- 
in tbe  time  prescribed  by  law,  appellee  13- 
stitnted  a  contest  against  appellant.  In  which 
contest  Tarions  grounds  were  alleged  ia  sup- 
port of  the  conteutioa  that  the  appellant  had 
not  legally  Eecelved  the  nomination,  but  that 
appellee  had  so  received  it  This  contest  was 
abandoned,  or  at  any  rate  was  never  tried, 
because^  as  appellee  alleges,  for  one  reason  and 
another  he  was  unable  to  procure  a  Judge  to 
try  tbe  case  in  time  to  obtain  the  certificate 
necessary  to  get  his  name  upon  tbe  ballot  to 
be  voted  for  at  the  regular  November  elec- 
tion. When  he  found,  as  he  claims,  that  he 
would  be  thus  unable  to  try  his  contest,  he 
procured  by  petition,  as  Is  prescribed  by  sec- 
tion 1453  of  tbe  Kentucky  Statutes,  his  name 
to  be  printed  on  the  ballot  for  the  regular 
November  election  as  an  ladepeixdent  candi- 
date for  tbe  office  of  commonwealth's  attor- 
ney, with  his  own  picture  for  his  device.  At 
the  regular  November  election  he  received,  on 
the  face  of  the  returns,  157  more  votes  than 
did  appellant,  and  was  duly  awarded  the 
certlflcate  by  the  legally  constituted  canvass- 
ers of  the  returns. 

This  suit,  contesting  appellee's  right  to  tbe 
office,  was  In  due  time  filed  by  appellant,  In 
wblcb  many  grounds  for  the  contest  were 
alleged,  but  all  of  them  have  been  abandoned 
except  one.  It  being  that  inasmuch  as  appel- 
lee was  a  candidate  for  the  Republican  nomi- 
nation for  the  office  in  contest  at  the  August, 
1915,  primary,  he  was  not  entitled  to  have 
his  name  printed  upon  the  ballot  for  tbe  regu- 
lar November  election  for  the  some  office  as 
an  Independent  candidate. 

There  is  no  question  about  the  regularity 
of  the  petlti<Hi  required  by  section  1463  of  the 
Statutes,  nor  is  there  any  question,  as  the 
case  is  now  presented  before  us,  concerning 
lUegal  or  fraudulent  votes,  or  as  to  tbe  ma- 
jority of  votes  which  appellee  received  in  the 
general  election ;  the  only  question  being  the 
right  of  appellee  to  have  his  name  printed 
on  tbe  ballot  as  an  lndq>endent  candidate, 
after  having  participated.  In  the  primary. 
Tbe  bdal  conrt  disallowed  the  contentions  of 
tbe  appellant;  aitd  rendered  Judgment  in  fa- 
vor of  appellee,  from  which  this  appeal  is 
prosecuted. 

[1]  A  numbeor  of  Kentndc^  cases  ore  re- 


lied npoB,  bnt  we  find  no  application  for  any 
of  them,  under  the  facts  of  this  case,  unless 
It  be  the  case  of  Francis  v.  SturglH,  163  Ky. 
650,  174  S.  W.  753.  In  that  case  the  parties 
were  candidates  for  the  Democratic  nomina- 
tion for  the  office  of  county  conrt  clerk  for 
Knott  county  in  the  primary  election  of  1913. 
Francis  received  a  majority  of  the  votes,  and 
was  duly  dedared  the  nominee  of  the  Demo- 
cratic party  for  that  office.  In  that  same  pri- 
mary the  Bepublican  party  made  a  nomina- 
tion, and,  following  the  primary,  for  some 
unexplained  reason,  the  Repabllcan  nominee 
withdrew  and  declined  to  run,  whereupon 
Stnrgill  was  nominated  by  tbe  B^ublican 
committee  aa  Its  candidate  for  county  court 
clerk,  and  at  tbe  general  election  be  received 
31  votes  more  than.  Francis.  He  was  given 
the  certificate  of  election.  Francis  instituted 
a  contest  which.  In  tbe  lower  court,  was  de- 
cided against. blm,  but  upon  appeal  the  Judg- 
ment was  reversed  and  Francis  awarded  the 
office.  The  general  tenor  of  that  decision  is 
that  one  who  becomes  a  candidate  in  a  party 
primary  cannot,  if  he  is  defeated,  after. the 
primary  become  a  candidate  of  an  opposing 
party  which  likewise  participated  in  that 
same  primary  election.  The  reasons  which 
prompted  the  court  to  so  bold  are  given  in 
the  following  language: 

"In  enacting  tbe  primary  election  law  it  was 
the  manifest  intention  of  the  Iiegislature  to  re- 
lieve the  voters  of  tbe  state  of  the  corrupt  and 
unfair  methods  which  had  so  long  obtained  in 
tbe  proceediogs  of  poUtical  parties,  particular- 
ly in  the  methods  of  making  nominations,  and 
to  protect  the  voters  of  all  political  parties  from 
the  arbitranr  domination  of  corrupt  political 
bosses  and  designing  politicians,  of  whatsoever 
party.  This  being  so,  it  is  improbable  of  belief 
that  tbe  Legislature  could  have  contemplated 
that  one  who  seeks,  In  a  primary  election,  as 
did  appellee,  the  nomination  of  his  party  for  of- 
fice, against  another  of  like  poUtical  faith, 
would,  after  suffering  defeat  at  the  hands  of  his 
opponent,  have  tbe  right  at  the  regular  election 
to  seek  election  to  the  same  office  against  such 
oi>ponent  by  procuring,  at  the  hands  of  the  com- 
mittee of  an  ^posing  party,  tbe  placing  of  bis 
name  on  tbe  bafiot  under  its  device  as  its  nom- 
inee. Such  a  method  of  securing  a  party  nom- 
ination is  not  consonant  with  good  faith  or  fair 
dealing,  and  its  approval  by  us  would  defeat  the 
paramount  object  of  tbe  primary  law  and  de- 
stroy its  efficacy.  It  will  not.  We  dare  say,  be 
contended  that  it  would  have  been  permissible 
for  appellee  to  be  a  candidate  at  the  primary 
for  toe  nomination  for  counter  clerk  at  the  hands 
both  of  the  Democratic  and  Republican  parties, 
or  for  him  to  have  been  a  candidate  at  tbe 
November  election  under  both  the  Republican 
and  Democratic  devices;  how  then  could  he 
rightfully  be  a  candidate  for  a  nomination  at 
the  hands  of  one  of  these  parties  at  the  primary, 
and  run  as  the  nominee  and  under  the  device 
of  the  other  at  the  subseqneat  November  elec- 
Uon?" 

Further  along,  and  In  stmming  up  the 
conclusions  reacAied,  tbe  ooort  says: 

"It  is  our  conclusion,  therefore,  that  as  the 
Broviskms  of  die  primary  election  law  weald 
have  excluded  appellee,  a  member  of  the  Dem- 
ocratic party,  from  procuring  the  placing  of  his 
ftame  on  the  Republican  ballot  at  the  primary 
as  a  candidate  for  the  nominatioa  of  that  par- 
ty to  the  office  of  county  clerk  of  Knott  county, 
he  yraa.  not,  af t^r  ^is  def^t  in  the  primary  for 
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Oie  Democratic  nominatlob  for  the- office  In  Quea- 
tion;  eligible  to  nomioatioii  therefor  by  the  Re- 
publican  committee  of  Knott  county ;  and,  there- 
fore, that  the  action  of  the  committee  making 
him  the  nominee  of  the  Republican  party  and 
causing  his  name  to  be  placed  on  the  ballot  for 
the  regular  election  aa  sach,  under  the  device 
of  the  Republican  party,  was  without  authority 
and  Toid.  We  do  not  mean  to  ^e  understood  as 
holding  that  appellee's  name  could  not  have 
gone  on  the  ballot  for  the  regular- electioh  at  all, 
because  there  ia  nothing  in  the  provisions  of 
the  primary  election  law  which  would  have  pre- 
vented him  from  getting  his  name  on  the  ballot 
by  petition  as  an  udependent  candidate  for  the 
office,  under  a  device  other  than  that  of  a  poU^ 
ical  party." 

It  wUl  be  noticed  tbat  tte  eoatrouing  Idea 
mnnlng  throughout  that'  opiBlon  ts  that  a 
candidate  for  the  nohiination  of  a  particular 
party,  If  defeated,  may  not  become  a  candi- 
date of  the  oppoedng  party,  and  which  like- 
wise participated  in  the  primary  electioh,  for 
diat  same  office  In  the  general  election  fol- 
lowing the  primary.  In  other  words,  it  is 
recognized,  and  the  decision-  is  based  Upon 
such  recognition,  that  the  only  participants 
bi  primary  elections  are  those  aggregations 
of  voters,  who'  in  sufficient  ndmbers,  are  en- 
titled, under  'the  terms  of  the  primary  elec- 
tion law,  totw  called  political  parties.  There 
is  no  pfbvisiDn  any  whette  in  the  primary  elec 
tlon  law  vrith  reference'  to'  an  independent 
candidate  for  any  particular  office  at  the 
general  election ;  in  fact,  in  the  very  nature 
of  things,  there  could  be  no  «ucb  party  as 
the  independent  party,  for  the  very  meaning 
of  the  term  implies  that'  those  calling  them- 
selves Independents  are  disconnected  .from 
any  political  party  recognized  by  the  law. 
Th«y  do  not  propose  to  ezerdse  any  allegl- 
i^ice  to  any  such  political  party,  but,  on  the 
contrary,  to  be  independent  of  any  of  them. 
The  only  way  provided  -by  law  through  and 
by  which  a  candidate  who  is  not  the  nominee 
at  a  political  jpa^ty  may  get  his  name  printed 
upon  the  baUot  for  the  general  election  is 
nnder  the  provisions  of  section  1453  of  the 
Statutes,  and  which  section  does  not  pre- 
scribe any  quallflcatlons  for  the  independent 
candidate,  save  and  except  such  constitu- 
tional or  statutory  qnaliflcations  as  may  be 
required  for  that  particular  office.  If  the 
primary  election  lias  no  application  to  an 
independent  candidate^  it  is  difficult  to  see 
bow  it  could  be  applied  so  as  to  defeat  the 
right  of  any  legally  qualified  person  from 
becoming  an  independent  candidate.  Hie 
fact  is  that  it  is  universally  known  that  a 
candidate  of  a  political  party  enters  bis  race 
with  the  advantage  that  in  all  probability  be 
will  secure,  the  votes  of  tbat  party  in  tbe 
territory  wbepe  the  iifflce  Is  to  be  filledi  wheth- 
er the  electors'  are  acquainted  with  blm  or 
not,  and  to  prevent  such  electors  from  being 
Imposed  upon,  by  bavlng  ^ihist  iqxid  ihem 
candidates  not  of  their  own  cboosdng,  but  of 
political  bosses  and  corrupt  political  ma- 
chines, tbe  primary  Election  law  was  enacted, 
■and  to  farther  the  intent  and  purpose  of  it 
tbe  interpretation  was  glten  to  it  iui  ftnmd 


in  the  Francis  Oaise.^  There  la  nO  sodi  <D0- 
portnnity  for  the  perpetration  of'  frand  upon 
the  individual  voter  by  having  cme'a  name 
printed  as  an  independent  candidate.  He 
enters  the  rkce  without  the  probability  of  a 
party: following,  and neoessarUy  miut  be  de- 
pendent for  his  votes  np*on  Che  knowledge 
which  the  individual  voter  may  have  con- 
oeming  blm  and  his  qnallfloations.  In  other 
words,  there  is  no  party  emblem  in  bis  case, 
by  means  of  wtafaih  tbe  Individnal  voter  might 
be  deceived,  and  tbereby  caused  to  vote  for 
possibly  a  corrupt  or  Incompetrait  duidtdats 
who  may  have  secured  a  idace  under  tbe 
party'  emblem,  tbroogh  the  machfnatiGnfl  of 
corrupt  political  machinery.  If  -  tbe  voter 
affiliates  with  a  particular  party,  he  either 
has  to  vote  for  all  tbe  nominees  placed  un- 
der the  emUem  on  the  ballot,  or,  \t  he  should 
fall,  be  taunted  by  his  party  associates  with 
being  at  least  a  jtro  tanto  bolter.  It  was 
the  putl)oae  of  tbe  statute,  as  Interpreted  in 
the  Francis  Case,  supra«  to  guarantee  to  the 
individual  Toter  that  the  nMninees  under  his 
party  emblem  bad '  been  made  such  tbxougfa 
the  open,  faUr,  and  an6<)Btanilnated  manner 
pointed'  out  by  ttie  statute.  The  Independent 
voter  needs  no  such  protectlMi,'  because  he 
knows  that  no-  Independent  candidate  is 
nominated  through  any  sort  of  party  ma- 
chinery, and  that  the  names  of  such  candi- 
dates are  printed  ou  the  ballot  when  the  easy 
fortiallties  of  the  laW  are  complied  with. 
There  is  ttiereforeno  incentlte  for  the  inde- 
pendent candidate  to  1>e  voted  fOr  except  for 
the  honest  'purpose  bf  improving  pnWlc  serv- 
ice by  electtag  the  tedependent  candidate. 

It  must  not  b^ '  forgotten  that  under  the 
provldons  of  section  1454  a  candidate;  after 
having  been  nominated,  may,  in  the  manner 
therein  pointed  out,  have  Ms  name  printed 
as  an  Independent  candidate  upon  the  ballot 
for  tihe  general  election,  and  not  as  a  candi- 
date of  tbe  party  which  gave  blm  the  nomina- 
tion. It  is  true  that  the  nomination  therein 
referred  to  is  one  spoken  of  as  having  been 
made  by  a  convention,  but  there  Is  nothing 
In  the  primary  election  law,  as  we  read  It, 
which  would  prevent  the  candidate  nominat- 
ed in  a  primary  from  directing  those  au- 
thorized to  print  the  ballots  from  placing 
bis  name  in  an  independent  column  there- 
on. However  this  may  1)6,  we  do  not 
feel  authorized  to  extend  tbe  rule  farther 
than  that  given  to  dt  In  tbe  Pmncls  Case. 
The  rule  announced  in  the  Francis  Case  Is 
for  the  purpose  Of  protecting  the  purity  and 
fairness  of  primary  elections,  and  necessarily 
could  not  apply  ■  except  as  to  political  par- 
ties Which  might  participate  in  the  primary 
election.  As  tAere'Uno  reason  why  the  rule 
sboufld  apply  to  att  independent  candidate,  it 
follows  that  the  priitc^le  of  that  case  could 
liave  no  application  under  the  facts  wa  have 
here.  It  will  be  noticed  tinit  in  tbe  Frands 
Case  this  language  Is  used: 

"We  do  not  mean  to  be  understood  as  hold- 
ing that  appelleelB' name  could  not  have  gone  oa 
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the  ballot  for  Hie  resnlar  decdon  at  all,  becaoa* 
tliere  is  nothing  in  the  provisionB  of  the  prtmBi7 
election  law  which  would  hare  prevented  bim 
from  getting  his  name  on  the  ballot  b;  petitioB 
as  an  independent  candidate  for  the  omc«,  un- 
der a  deTice  other  than  that  of  a  political  par- 
ty." 

It  Is  claimed,  however,  that  tbls  etatemont 
of  tbe  Qonrt  is  dlctam  only.  It  might  be 
serlonsly  questioned  as  to  whether  thq.  state- 
ment referred  to  la  purely  diatom.  It  la  time 
tbat  tbe  anccessful  candidate  In  tbe  case 
then  bdng  considered  did  not  procure  his 
name  printed  on  the  ballot  at  the  general 
election  as  an  tndependent  candidate,  as  did 
appellee  in  the  Instant  case,  bat  it  is  equally 
true  tbat  the  court  bad  under  oonslderatloo 
tbe  right  of  a  defeated  candidate  In  a  primary 
Section  to  be  voted  for  In  tbe  general  elec- 
tion for  tbe  same  office  for  which  he  sought 
a  nomination  la  thct  prima<ry.  Bowever  this 
may  be,  and  oonsldNdng  tbe  stateowit  as 
being  purely  dlctam,  It  Is  not  tborebj  strip- 
ped ot  all  soundness  of  reason,  and  wa  tbinfc 
It  contains  a  vary  dear  statement  of  tbe  right 
of  tbei  appellee- to  become  an  Indwendent 
candidate  In  tiie  geoetal  electloo,  tmder  the 
facts  of  this  case.  Nor  do  we  think  tbat  the 
present  primary  election  law,  which  was  en- 
acted In  U14  (liaws  1914,  c.  88),  amending 
tbat  of  1912  (Laws  1912,  c.  7),  under  which 
tbe  pi!iiBary  election. lavolred  in  the  Fnuocia 
Case  was  baid^  aifeets  the  qaestlen  here-  la- 
Tolved.  Practioally  the  only  change  ooBslsts 
In  tbe  declaration  which  tbe  proposed  candi- 
date In  the  prlmaiy  is  required  to  make.  Un- 
der the  1912  statute  the  candidate  was  re- 
quired to  make  a  statement,  and  to  get  oei> 
tain  petitioners  who  were  required  to  Tttake 
prescribed  statements  relatiVe  to  the  candi- 
date in  order  to  get  Ills  name  printed  on  the 
baUot.  IStB  1914  statute  reqnlras  an  affi- 
davit to  be  made  by  the  candidate  embodying 
practically  the  same  facts,  and  the  statement 
of  two  other  persons  belonging  to  tbe  same 
political  party  touching  the  par^  allegiance 
of  tbe  candidate.  Manifestly  tbesQ  minor 
changes  cannot  affect  the  question  we  have 
here. 

Our  attention  is  called  to  tbe  case  of  State 
ez  ttik,  McCarthy  v.  Moore,  87  Minn.  308,  92 
N.  W.  4.  59  L.  E.  A.  447,  94  Am.  SL  Bep.  702, 
as  upholding  the  contention  of  appellant 
herein.  Upon  exafaitnation  it  will  be  found 
that  the  primary  election  law  of  Minuesota, 
under  which  the  n<Bninatlon  was  made,  ex- 
pressly forbade  any  defeated  candidate  par- 
ticipating ia  that  primary  election  becoming 
a  candidate  and  having  bis  name  printed 
upon  the  ballot,to  be  voted  at  tbe  subsequent 
general  election,  (rltber  *M'  an  Ind^endent 
or  as  the  candidate  of  ab  opposing  party. 
Clearly  tba  case,  being  governed  by  such  a 
statutes  has  no  appUcatloB  to  the  case  being 
-esnsldond.  Ontfae  ooBtrary^  it  would  seem 
to  fortify  the  position  of  appellee  at  least  to 
tbe  «ctent  tttat  tbe  LegMatnre  ot  tbat  state 


thought  tbat  unless  prevented  by  tbe  statute 
the  defeated  candidate  in  a  primary  for  a 
party  nomination  might  subsequently  become 
an  independent  candidate  in  tbe  general 
election,  and  by  antidpeltion  the  statute  pro- 
vided against  any  such  consequence. 

[2]  In  conclusion  It  may  be  said  that  wliile 
It  Is  the  policy  of  tbe  laW-  to  uphold  and 
guarantse,  as  much  as  pocnible,  fairness, 
honesty,  and  purity  in  elections.  It  may  be 
also  considered  a  rule  of  equal  public  impor- 
tance tbat  the  individual  voter  should  not  be 
deprived  of  the  opportunity  of  choosing  a 
public  servant  from  among  those  who  may 
deek  the  place,  unless  the  plabi  or  manifest 
purpose  of  the  law  demands  it.  We  are  con- 
vinced tbat  there  existed  no  DbBtacle<  in  tbe 
primary  election  law  under  consideration 
preventing  tbe  appellee  from  becoming  an 
Independent  candidate  for  the  office  of  com- 
mon weaHHTs  attorney  in  the  manner  beclid, 
and  tbat  the  trial  court  was  correct  in  so 
holding. 

Wherefore  tbe  Judgment  Is  affirmed. 


TOLBBRT  V.  YOUNG. 
(Court  of  Appeals  of  Kentucky.    Nov.  17, 191&) 

1.  By>BOiBLK  EWtbt  and  Dbtainib  «a>21(l)— 
WaiT^-StJiaicinNOY— STATTrra. 

.  A  writ,  issued  upon  complaint  by  a  person 
aggrieved  by  a  forcible  entry,  whica  carefully 
followed  Civ.  Code  Prac.  f  4©4,  authorizing  is- 
suance of  such'  Writ  and  giving  a  form,  reciting 
tbat  eomitlainant  bad  made  complaint  to  the 
judge  who  signed  the  writ,  was  sufficient,  though 
no  aifldavit  or  other  statmnent  was  made  by 
complainant  as  the  foundation  of  the  writ. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  {{  93-95,  lOS,  1(H; 
Dec.  Dig.  «=»21(1).] 

2.  FOBCIBI,E  BftrTKT  AND  Dbtainsb  «=>21(^— 
JOINIROlSSVB  ON  TbaVSBSS— APPXAKABOB 
— SOTATDCT. 

In  proceedings  for  a  forcible  entry,  where, 
after  defendant  had  filed  his  traverse  of  the 
finding  of  the  jury  in  the  quarterly  court,  as 
required  by  Civ.  Code  Prac.  i  463,  plaintiff 
traveraee  did  not  join  issue  on  the  traverse  as 
re<iuired  by  secdou  465,  but  appeared,  defend- 
ant's motion  for  a  peremptory  instruction  was 
properly  overruled,  as  tbe  provision  of  section 
466  for  joinder  of  issue  was  satisfied  by  the 
traversee  s  appearance. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  Sg  96,  101:  Dec. 
Dig.  «=3>21(2).] 

8.  FoBOiBUi  Bntbt  and  Dbiainkb  «8>86  — 

Vebdjox^— BnvnouNOT. 

'  In  forcible  entry,  verdict  merely  finding  de- 
fendant "guilty,"  instead  of  finding  him  "guilty 
of  the  forcible  entry  charged  in  tne  warrant, 
was  not  void ;  as  there  was  but  a  single  issue 
which  related  to  defendant's  guilt,  there  could 
be  no  mistake  aa  to  the  meaning  of  the  verdict 

[Ed.  Note.— For  other  cases,'  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  {189;  Dee.  Dig. 
*=>36.]  , 

Appeal  from'  Circuit  Court,  Grant  Ootmty. 

Action  by  J.  N.  Tonngagainst  Elmer  Tol- 
bert.  From  a  Judgment  finding  him  guilty 
of  having*  forcibly  «itered  upon  plaintiffls 
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land,    defendant    appeals.      Judgment    af- 
firmed. 

C.  G.  Adams,  Of  WlUlamstown,  for  appel- 
lant J.  J.  Blackburn,  of  Willlamstown,  for 
appellee. 

MILLER,  O.  J.  The  appellant  Tolbert  ap- 
peals from  a  judgment  finding  him  guilty  of 
baTing  forcibly  altered  upon  the  land  of 
Xoung. 

By  a  written  contract  made  March  1, 1916, 
Young  leased  30  acres  of  land  to  Tolbert  for 
the  cropping  season  of  1916.  The  contract 
further  provided  that  Young  should  furnish 
Tolbert  with  bam  room  and  sticks  for  the 
tobacco  to  be  raised  under  the  contract,  one 
horse  for  farm  work,  a  house  for  one  year, 
and  other  incidentals,  such  as  a  garden, 
firewood,  pasture,  etc.  Tolbert  agreed  to 
furnish  one  horse  to  complete  the  team  for 
the  farm  work,  and  was  to  feed  and  ca^e 
for  the  team  during  the  tenancy. 

Young  had  three  large  barns  upon  his 
farm,  besides  a  double  corncrlb.  One  barn 
was  known  as  the  feed  barn  in  which  stock 
was  kept,  while  the  bam  which  is  the  sub- 
ject of  this  action  was  used  for  storing  to- 
bacco and  other  farm  products. 

Early  in  December  when  Young  wa>t  to 
prepare  the  last-named  bam  for  shelter  for 
his  sheep,  he  found  that  Tolbert  had  taken 
possession  of  practically  the  entire  bam 
and  had  put  in  it  a  horse,  a  hog,  a  wagon, 
a  buggy,  a  hayrake,  and  his  crop  of  potatoes, 
com,  and  tobacco.  He  had  placed  the  to- 
bacco in  the  middle  of  the  passageway  so 
as  to  prevent  one  from  passing  to  the  rear 
end  of  the  barn.  This  was  done  without 
Young's  consent;  and,  when  Young  remon- 
strated with  Tolbert  about  it,  Tolbert  or- 
dered Young  to  leave  the  bam,  saying  that 
Young  could  get  possession  of  it  upon  the 
expiration  of  the  lease.  As  an  excuse  for 
his  appropriation  of  the  tobacco  bam  Tol- 
bert asserted  that  Young  had  excluded  hUn 
from  the  use  of  the  feed  bam  for  his  horse. 
Young  Immediately  caused  a  warrant  to  be 
issued  by  the  county  judge,  charging  Tol- 
bert with  having  forcibly  entered  the  bam; 
and,  upon  a  trial  of  the  case  in  the  quarter- 
ly court,  Tolbert  was  adjudged  guilty  of  the 
forcible  entry  as  charged  in  the  warrant. 
He  appealed  to  the  circuit  court  with  a  like 
result,  and  now  appeals  to  this  court. 

Many  alleged  errors  were  assigned  in  the 
grounds  for  a  new  trial,  but,  for  some  un- 
explained reason,  those  grounds  appear 
twice  in  the  record,  and  they  are  by  no 
means  identical.  Indeed,  they  are  quite  dif- 
ferent in  more  than  one  respect  However, 
we  will  consider  the  principal  questions  dis- 
cussed in  the  brief,  which  are  covered  by 
both  statements  of  the  grounds  for  a  new 
trial,  disregarding  the  unimportant  ones. 

[1]  1.  First,  it  is  insisted  that  the  writ  is 
fatally  defective  and  void,  because  no  affi- 
davit or   other    atatemoit   was    made    by 


Young  as  the  foundation  of  the  writ,  as  is 
required  by  section  454  of  the  Code.  That 
section,  however,  authorizes  the  wilt  to  be 
Issued  "upon  complaint  by  a  person  ag- 
grieved by  a  forcible  entry"  to  a  justice  of 
the  peace  or  county  judge  of 'the  county  in 
which  the  land  or -tenement,  or  a  principal 
part  thereof,  lies.  Said  section  of  the  Code 
gives  a  form  of  writ,  which  wa8_  followed  in 
this  case,  and  recites  that  Young  had  made 
complaint  to  the  judge  who  signed  the  writ 
The  writ  carefully  followed  the  statute,  and 
was  sufficient 

[2]  2.  It  is  next  insisted  that  after  Tol- 
bert had  filed  his.  traverse  of  the  finding  of 
the  jury  in  the  quarterly  court,  as  Is  re- 
quired by  section  463  of  the  Code,  the  trav- 
ersee  Young  did  not  join  issue  on  the  trav- 
erse, as  Is  required  by  section  466  of  the 
Code,  and  that  for  that  reason  Tolbert's  mo- 
tion for  a  peremptory  instruction  should 
have  been  sustained.  This  contention  Is, 
however,  not  well  founded,  in  view  of  the 
opinion  of  this  court  In  Cheek  v.  Reiter,  SI 
Ky.  Law^  Rep.  250,  102  S.  W.  28T.  In  that 
case,  as  here,  the  traversee  failed  to  file  a 
formal  joinder  of  issue  on  the  traverse,  as 
is  required  by  section  466,  but  proceeded 
with  the  trial  precisely  as  was  done  in  this 
case.  In  holding  there  was  a  sufficient  join- 
der of  issue  on  the  traverse,  as  required  by 
aecttoa  466,  supra,  the  court  said: 

"Section  465  does  provide  for  a  joinder  of  is- 
sue on  the  traverse,  bat  no  form  is  given  for 
this  as  in  the  case  of  a  traverse,  and  evidently 
this  provision  is  satisfied  by  the  appearance  of 
the  traversee,  who  maintains  before  the  jury  the 
truth  of  the  verdict  in  the  court  below.    *    •    * 

"We  know  of  no  rule  either  of  law  or  practice, 
which  requires  anything  more  formal  than  the 
appearance  of  the  traversee,  and  bis  under- 
taking to  uphold  the  verdict  of  the  jury  in  the 
country,  to  constitute  a  joinder  of  issue  within 
the  meaning  of  the  Code.  "This  class  of  pro- 
ceedings should  always  be  reviewed  with  great 
liberality..  Errors  which  are  merely  formal  or 
technical  shoald  be  disregarded.'  Powers  t. 
Sutherland,  1  Dnv.  151;  Taylor  v.  Monoban,  8 
Bush.  238:  Hicks  v.  Parks  [30  S.  W.  202],  17 
Ky.  Law  Rep.  37." 

[8]  3.  Again, 'it  is  Insisted  that  the  verdict 
is  void,  because  it  merely  found  the  appel- 
lant "guilty,"  instead  of  finding  Mm  "guilty 
of  the  forcible  entry  charged  in  the  warrant" 

It  is  true  the  verdict  did  not  state  of  what 
the  defendant  was  guilty;  but  as  there  was 
but  a  single  issue  which  related  to  the  guilt 
of  the  defendant  there  could  be  no  mistake 
as  to  the  meaning  of  the  verdict  It  was 
so  decided  In  Willis  ▼.  Linn,  148  Ky.  844, 148 
S.  W.  13,  a  case  of  forcible  detainer,  where 
the  court  said: 

"AH  that  the  law  requires  or  contemplates  is 
that  the  person  foond  guilty.  In  such  cases,  may 
know  the  charge;  therefore,  as  forcible  detainer 
was  the  only  charge  in  the  warrant  in  this  case, 
the  verdict  of  guilty  necessarily  means  that  ap- 
pellant was  gnUty  oc  forcibly  detaining  the  prop- 
erty specified.  It  is  susceptible  of  no  other  oob- 
straction." 

4.  The  instructions,  in  i^^t  words,  properly 
presented  to, the  Jury  the  single  Issue  as  to 
whether   Tolbert   forcibly   entered    Young's 
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bam ;  and  they  farthw  advised  the  Jury,  In 
the  language  of  aectlon  452  of  the  Code,  tiiat 
a  forcible  entry  was  an  entry  on  land  with- 
ont  the  consent  of  the  person  having  actual 
possession  thereof. 

The  other  grounds  relied  on  for  a  reversal 
are  unlmportEint,  and  will  not  be  considered. 

Judgment  affirmed. 


I  alderation  of  the  entire  record  we  are  of  the 
opinion  that  the  pleadings  and  the  evidence 
authorized  the  giving  of  both  of  these  in- 
structions, and  that  there  was  no  error  prej- 

{ udldal  to  appellant's  substantial  right  in  ei- 
ther, but  It  is  not  necessary  for  us  to  give 
our  reason  for  so  holding  because  of  the 
fact  that  it  does  not  appear  in  the  record 
that  appellant  either  objected  or  excepted  to 
any  of  the  instructions  given,  and  we  are 
therefore  not  authorized  to  review  the  ac- 
tion of  the  trial  court  up<»i  the  only  auea- 
tion  of  which  complaint  is  made. 
Wherefore  the  judgment  Is  affirmed. 


KALAHBR'S  ADM*K  v.   INDEPENDENT 
LIFE  INS.  CO. 

(Court  of  Appeals  of  Kentucky.    Nov.  21, 1916.) 

Appeal  and  Bmos  ^s>499(4),  BOH4)  —  Iir- 

BTBDCnONS— Ob  JKCTION . 

Where  the  record  does  not  show  that  ap- 
pellant either  objected  or  excepted  to  anv  of 
the  instructions  given,  the  Court  of  Appeals  is  , 
not  authorised  to  review  the  action  of  the  trial  (Court  of  Appeals  of  Kentucky.    Nov.  22,  1016.) 
court  in  giving  certain  instructiona.  ' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2298,  2304;  Dec.  Dig. 
«8=>499(4),  501(4).] 


ILLINOIS  CENT.  R.  CO.  et  al.  ▼.  STIVERS. 


Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  Second  Di- 
vision. 

Action  by  Kate  Kalaher's  administrator 
against  the  Independent  Life  Insurance 
Company.  Judgment  for  defendant,  dismiss- 
ing the  petition,  and  plaintiff  appeals.  Af- 
firmed. 

Furlong,  Woodbury  &  Furlong,  of  Louis- 
ville, for  aH)eUant.  Humphrey,  Mlddletoa 
&  Humphrey,  of  Louisville,  for  appellee. 

CLARKE,  J.  On  the  21st  day  of  July, 
1909,  appellee  Issued  i  policy  upon  the  life 
of  Edward  McMabon  for  $2,000,  in  which 
Mrs.  Kate  Kalaher,  an  aunt  of  the  Insured, 
was  named  as  beneficiary.  McMahoa  died 
on  October  13,  1909,  and  the  company  bav- 
ins refused  to  pay  the  policy  upon  receipt 
of  proof  of  his  death,  Mrs.  Kalaher  insti- 
tuted this  action  against  the  company  to  re- 
cover the  amount  of  the  policy.  The  com- 
pany resisted  payment  upon  the  ground  that 
McMahon  had  fraudulently  procured  the  is- 
suance of  the  policy  by  making  false  state- 
ments in  his  application  upon  which  the 
policy  was  issued  as  to  the  condition  of  his 
health  and  of  his  family  history,  and  that 
be  had  not  in  fact  been  examined  by  the 
company's  physician  but  that  some  other 
person  had  been  substituted  at  the  examina- 
tion; that  at  the  time  of  the  examination  and 
issuance  of  the  policy  McMabon  was  not  In 
good  health  as  represented,  but  was  suffer- 
ing from  tuberculosis  of  the  lungs  In  an  ad- 
vanced stage.  Mrs.  Kalaher  died  during  the 
pendency  of  the  action,  and  It  as  revived  in 
the  name  of  her  administrator.  The  trial  to 
a  jury  tesfilted  in  a  verdict  for  appellee,  and 
appellant's  petition  was  dismissed. 

The  only  ground  presented  for  a  reversal 
is  that  two  of  the  Instructions  glv«i  by  the 
court  are  erroneoua    From  a  careful  con- 


1.  Railroads  «=»4S2(2)  — Fibbs— Qvebtiohs 
70K  JuBT— Evidence. 

Circumstantial  evidence  may  be  so  strong 
and  well  connected  as  to  autboriae  finding  that 
fire  near  railroad  right  of  way  was  set  by  loco- 
motive sparks,  and  it  is  not  necessary  that 
sparks  shall  be  seen  to  fall  on  the  destroyed 
building. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  |{  1731,  1732;  Dec.  Dig.  «=>482(2).] 

2.  Railboads  «=>484(3)  —  Fibks  —  Qukstiohb 

ros  JUBT— BVIDKRCB. 

Evidence  ksM  to  warrant  submission  to  jury 
of  issue  whether  plaintiff's  buildings  were  de- 
stroyed by  fire  set  by  sparlu  from  defendant's 
I  locomotive. 

(Ed.  NotAi — For  other  cases,   see  Railroads, 
Cent  Dig.  f  1742;    Dec.  Dig.  «=94S4(S).] 

Is.  RAILAOADB     <■  1 10i(4>— FlBKS  —  QOBSTIOMB 
|.     TOB  JUBT— BVIDBHCB. 

I        Evidence  held  to  warrant  submission  to  jury 
of    issue    whether    locomotives    were    properly 
I  equipped  with  spark  arresters. 
[     [Ed.   Note.— E\>r  other  cases,  see  Railroads, 
.Cent.  Dig.  S  1743;    Dee.  Dig.  «=9484(4).] 

4.  Railboads  €=>484(4)  —  FtaxB  —  QtJXsnoNS 

rOB   JUBT— EVfDENOB. 

Evidence  held  to  warrant  submission  to  jury 
of  issue  whether  locomotives  properly  equipped 
with  spark  arresters  were  so  negligently  oper- 
ated as  to  emit  sparks  which  set  fire  causing 
loss  of  plaintiffs  buildings. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1743;   Dec.  Dig.  «=»484(4),] 

6.  Appeal  and  Ebbob  •s>1050(l)— Evidknck 
— ADMissrBiLiTT- BLabmlcss  Ekbob. 
Where  counsel  framed  questions  as  to  emis- 
:  sion  of  sparks  by  locomotive  before  and  after 
;  passing  plaintiff's  property,  so  as  to  bring  them 
!  within  the  proper  rule  against  remoteness,  and 
witnesses   sometimes   went   beyond   such    rule, 
while  such  answers  should  have  been  stricken, 
failure  to  do  so  was  not  prejudidal,  where  there 
',  was  evidence  properly  within  the  nile. 
'     [Ejd.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent  Dig.   M  1008,  1069,  4163,  4167; 
Dec.  Dig.  «S='1C60(1).] 

I  Appeal  from  Circuit  Conrt,  Hopkins 
County. 

I  Action  hy  Neal  Stivers  against  the  Illi- 
nois Central  Railroad  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
Afflrmed. 
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Gordon,  Gordon  &  Moore  and  Virgil  Y. 
Moore,  all  of  MadlsonylUe,  R.  V.  Fletc*er, 
of  Chicago,  111.,  and  Trabue,  Doolan  &  Cox, 
of  Loalsrllle,  for  appellants.  Latfoon  & 
WaddUl,  of  Madlsonvllle,  for  appellee. 

TUBNBR,  J.  On  and  prior  to  July  29, 
1915,  appellee,  Neal  Stivers,  was  the  owner 
of  a  planing  mill  at  White  Plains,  in  Hop- 
kins county,  on  the  line  of  appellant's  rail- 
road. One  of  the  buildings  of  this  plant, 
known  as  the  main  Inmber  room,  was  95  feet 
from  the  center  of  appellant's  main  track. 
On  that  night,  at  about  10  o'dodc,  this  lum- 
ber room  was  fouqd  to  be  on  fire,  and  as  a 
result  the  whole  plant  and  practically  all  of 
the  material  on  hand,  together  with  machin- 
ery, was  destroyed. 

This  is  an  action  by  the  appellee  against 
the  railroad  company  to  recover  for  the 
value  of  the  property  so  destroyed  because, 
as  alleged,  of  the  negligent  operation  and 
equipment  of  the  defendant's  engines,  where- 
by large  and  unnecessary  quantitieB  of 
sparks  and  hot  coals  and  embers  were  per- 
mitted to  escape  from  its  engines  used  In 
the  operation  of  the  railroad,  and  resulting 
in.  the  destruction  of  plalntifTs  property. 
The  answer  was  a  traverse,  and  on  the  trial 
the  Jury  returned  a  verdict  for  the  plaintiff 
for  f5,666,  upon  which  Judgment  was  en- 
tered, and,  a  new  trial  having  been  refused, 
defendants  have  appealed. 

The  grounds  for  reversal  are:  Oi  That 
a  peremptory  instruction  should  have  been 
^ven ;  (2)  that  the  damages  were  eixcessive; 
(3)  error  in  the  instructions;  and  (4)  error  in 
the  admission  of  evidence. 

The  evidence  shows  that,  beginning  east 
of  White  Plains  a  short  distance,  there  is  on 
appellant's  line  a  considerable  upgrade  un- 
til It  reaches  that  place  and  for  some  dis- 
tance beyond  it;  that  on  the  night  in  ques- 
tion a  wind  was  blowing  mildly  in  the  di- 
rection of  appellee's  plant  from  the  railroad 
track;  that  at  9:30  that  night  a  west-bound 
freight  train  passed  White  Plains,  and  when 
near  appellee's  plant,  both  before  it  reached 
it  and  after  passing  it,  was  seen  to  throw 
out  from  the  engine,  in  the  language  of  one 
witness,  "a  great  quantity  of  fire,"  and  as 
said  by  another,  "right  smart  sparks" ;  that 
it  was  a  long  freight  train  and  was  pulling 
upgrade;  that  the  engine  was  laboring  and 
the  sparks  drifted  over  towards  appellee's 
property ;  that  the  flre  was  discovered  about 
30  minutes  after  this  train  had  passed,  and 
was  first  seen  in  the  main  inmber  room,  one 
of  the  buildings  nearest  to  appellant's  track; 
that  the  buildings  were  covered  with  fire- 
proof roofing,  and  that  the  flre  was  first  dis- 
covered on  the  inside  of  the  main  lumber 
room,  although  there  is  some  contrariety  in 
the  eyldence  as  to  whether  it  was  burning 
first  In  the  front  part,  nearest  to  the  rail- 
road track,  or  further  back  In  that  room. 
There  is  also  evidence  that  large  quantities 
of  BbavlngB  were  around  tiiat  baildlng,  and 


that  under  One  of  the  doors  entering  the 
building  was  a  crack  of  about  two  Inches, 
and  around  this  door  shavings  had  burned, 
and  that  in  the  gable  end  of  the  building 
there  was  an  open  hole  next  to  the  railroad 
track,  which  had  no  covering  over  it, 
through  which  the  sparks  from  the  engine 
might  have  gotten  into  the  house.  The  fore- 
man of  the  planing  mill  testified  that  he 
locked  up  the  plant  at  6  o'clock,  and  that 
there  was  no  flre  in  the  house  at  that  time. 

[1,2]  It  has  long  been  the  rule  in  this 
state  in  cases  of  this  character  that  circum- 
stantial evidence,  when  sufficiently  strong 
and  well  connected,  will  aattiorlae  a  Jury  to 
find  that  the  sparks  were  the  cause  of  the 
flre ;  that  it  is  not  necessary  that  the  sparks 
should  have  been  seen  to  fall  on  the  building 
or  into  it,  but  that  if,  from  all  the  facts  and 
circumstances  In  evidence,  a  reasonable  mtnd 
might  fairly  conclude  that  the  fire  or  sparks 
from  the  engine  caused  the  loss,  it  should  be 
submitted  to  the  Jury.  li.  &  N.  v.  Feeney, 
166  Ky.  699,  179  S.  W.  826;  C.  &  O.  Ry.  Co. 
V.  Snyder,  164  Ky.  482,  175  S.  W.  640.  The 
court  did  not  err  in  declinlnt^  to  give  a  per- 
emptory. 

[S,  4]  Of  the  buildings  destroyed,  two  of 
them  had  Just  been  completed,  and  the  oth- 
ers had  been  o<Knipied  only  about  a  year, 
and  without  going  into  the  details  it  Is  suflS- 
dent  to  My  from  the  plaintiff's  evidence 
those  buildings  and  th^ooi^ents  were  of 
the  value  of  at  least  96*000.  In  the  Instmc- 
tlons  the  court  authorized  a  verdict  for  the 
plaintiff  (1)  If  the  defendant  failed  to  equip 
its  engines  with  the  beet  and  most  effectual 
spark  arresters,  and  because  of  sndi  failure 
the  flre  resulted;  (2)  if  they  riiould  brieve 
from  the  evidence  that  the  defendant's  serv- 
ants in  charge  of  its  engine  on  that  occa- 
sion operated  the  same  in  a  negligent  man- 
ner, and  thereby  caused  the  sparks  to  escaxie 
therefrom  and  set  fire  to  the  plalntifrs  prop- 
erty. 

It  is  conceded  that  there  was  evidence  au- 
thorizing the  submission  of  the  first  question 
to  the  Jury,  if  the  case  should  have  been 
submitted  at  all ;  but  it  is  insisted  that  there 
was  no  evidence  Justifying  the  submission 
of  the  second  proposition.  The  evidence 
showed  that  the  engine  In  question  was  a 
very  large  one,  known  as  a  Mikado  engine, 
and  it  is  in  evidence  by  the  defendant's  own 
witnesses  that  such  an  engine,  when  prop- 
erly supplied  with  spark  arresters,  as  it  is 
claimed  this  one  was,  would  not  emit  any 
sparks  when  properly  managed  and  control- 
led, and  that  the  emlsslcm  of  sparks  from 
such  an  engine  depended,  not  only  upon  Its 
equipment,  but  upon  the  manner  of  its  op- 
eration; in  other  words,  that  an  engine  of 
this  type,  supplied  with  pn>per  spark  arres- 
ters, would  not  emit  live  sparks  if  the  en- 
gineer propei;ly  managed,  and  controlled  It, 
and  it.  follows,  if  it  did  emit  them,  neces- 
sarily there  was  evidence  of  nsi^lgeiit  <9- 
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eratton.  It  may  very  well  bare  been,  nnder 
tbe  erldenoe  In  ttals  case  that  the  Jury  be- 
UeTed  the  engine  was  properly  equipped  with 
spark  arresters,  bat  that  because  of  the  neg- 
ligent manner  of  Its  operation  the  sparks 
were  emitted,  notwithstanding  the  presence 
of  tbe  spark  arresters.  We  think  under  the 
evidence  tbe  court  properly  submitted  both 
questions  to  the  Jury.        ' 

[I]  This  court  has  laid  down  the  rule  that 
In  cases  of  this  character  eTldence  of  the 
emission  of  sparks  by  loctmiotlves  shortly  be- 
fore and  shortly  after  the  fire  In  qnestlon  is 
competent,  and  this  rule  Is  recognleed  by 
appellant;  but  it  is  Insisted  that  It  has  not 
been  properly  followed  in  tMs  case,  and  that 
evidence  of  fires  too  remote  from  the  one 
in  question  was  admitted  by  the  lower  court. 
The  record  dlsdoaes  that  counsel  for  plain- 
tiff on  the  trial  carefully  framed  all  of  their 
'Questions  calling  for  such  evidence  in  ac- 
cordance with  this  rule,  but  that  sometlmeB 
tbe  witness,  instead  of  confining  the  answer 
to  occasions  shortly  before  or  shortly  after, 
would  go  on  and  speak, of  more  remote  oc- 
casions when  he  had  seen  sparks  coming 
from  cnginea.  Some  of  this  evidence  was 
permitted  to  go  imchallenged,  but  part  of 
It  appellant's  counsel  objected  to  and  entered 
motions  to  strike  Cfut.  In  one  or  two  instanc- 
es such  motiona  were  Improperly  overruled 
by  the  court,  but  in  tbe  light  of  the  whole 
record,  and  in  view  of  the  fact  that  there 
was  evidence  showing  occasions  which  did 
come  within  the  role,  we  do  not  think  such 
action  of  the  court  waa  jwejudidaL 

On  the  whole  case,  we  see  no  prejudicial 
error,  and  the  Judgment  is  afilrmed. 


TOVrmAj  et  al.  ▼.  LOUISVIIiLB  A  N.  E.  00. 
{Court  of  Appeals  of  Kentucky.    I^ov.  21, 1916.) 

1.  Appkal  and  Bbbob  «=»882(12)  —  Soofb  — 
iRvmn  EabOB. 

Where  one  seeking  recovery  (or  leas  by  fln^ 
alleged  to  have  been  set  by  locomotives,  offered 
instrnction  limiting  recovery  to  loss  caused  by 
two  eertain  engines,  he  could  not  complain  <x 
corollary  instruction  on  negligent  operation  be- 
cause limited  to  such  two  engines,  though  others 
passed  which  might  have  set  the  fire. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  t  3602;  Dec.  l5lg.  «=» 
882(12).] 

2.  TkIAL  4=>261(S)  —  iNBTBtTOnONS  —  ISSTTXB 
ASD  PbOOT. 

Where  the  only  negligence  alleged  was  emls- 
tdon  of  sparks  from  locomotives,  plaintiif  could 
not  have  instruction  predicating  recovery  on 
negligence  in  permitting  grass  and  weeds  to 
grow  en  the  right  of  way,  and  to  commnnieate 
tbe  fire  to  plaintifTs  pt«nises. 

(Ed.  Note.— For  other  cates,  see  Trial,  Cent 
Dig.  I  590;   Dec.  Dig.  ®=»251(3).] 

3.  APFKAt  AND   EbbOB   «=3l008— FiBXS— S/VI- 
DKNCK. 

ESvideace  held  sndi  that  the  court  could  not 
■ay  that  verdict  for  railway  in  actioa  for  low 
by  fire,  alleged  to  have  been  set  by  sparks  from 


locomotive,  was  so  flagrantly  against  the  weight 
of  evidence  as  to  indicate  passion  and  prejudice. 
CBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3938^948;  Dec.  Dig. 
<8=1003.] 

4.  Appeal  and  Ebbob  «=3978(8)— Discbktion 

OP  COBBT— New  Tbiai,. 
Mere  affidavits  that  Juror  was  seen,  while  his 
eyes  were  closed,  to  nod,  during  trial,  without 
showiug  when  he  did  so,  and  in  the  absence  of 
objection,  and  in  view  of  the  juror's  affidavit 
that  he  did  not  nod,  do  not  show  abuse  of  dis- 
cretion in  refusing  new  trial. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3870;  Dec.  Dig.  <S=»978(3).] 

Appeal  from  Circuit  Court,  XjIocoIu  County. 

Action  by  J.  R.  Powell  and  another  against 
tbe  Louisville  &  Nashville  Bailroad  Com- 
pany. Judgment  for  defendant,  dismissing 
the  petition,  and  plaintiffs  aK>eaL    Affirmed. 

G.  D.  Florence  and  J.  8.  Owsley,  both  of 
Stanford,  and  Robert  Harding,  of  Danville, 
for  appellants.  Benjamin  D.  Warfleld,  of 
Louisville,  and  P.  M.  McBoberta  and  E.  8.  Al- 
corn, both  of  Stanford,  for  appeUee. 

CLARKE,  J.  Appellants  S.  R.  Powell  and 
M.  M.  Sweeney  instituted  this  action  In  the 
Lincoln  drcnlt  conrt  against  appellee,  seek- 
ing to  recover  $10,000  damages  for  the  loss 
of  a  planing  mill,  fixtures  and  stock  of  lum- 
ber destroyed  by  fire  about  2:30  o'clock  In  the 
morning  of  Deceihber  19,  1913,  alleged  to 
have  resulted  from  the  negligence  of  appel- 
lee in  "carelessly  and  negligently  allowing 
and  permitting  sparks  of  fire  and  cinders  to 
escape  from  their  passing  'engine  and  en- 
gines, which  sparks  of  fire  and  cinders  set 
fire  to,  burned,  and  destroyed"  the  mill  and 
Its  contents. 

Appellee  'answered,  traversing  tbe  allega- 
tions of  negligence,  and  denied  that  the  de- 
stroyed property  was  worth  more  than  $2,- 
760.  On  a  trial  a  verdict  signed  by  nine  of 
the  Jurors  was  returned  In  favor  of  appel- 
lee, and  a  Judgment  entered,  dismissing  ap- 
pellants' petition,  from  which  Judgment  this 
appeal  is  prosecuted. 

The  errors  upon  whldi  a  reversal  is  sought 
are:  (1)  That  tbe  court  erred  In  giving  in- 
stmctiou  No.  4  over  appellants'  objection,  and 
In  refusing  to  give  instmetlon  "A"  offered 
bj  Bivellants;  (2)  that  the  verdict  is  fla- 
grantly against  the  evidence;  and  US)  that 
tbe  court  erred  in  overruling  appellants' 
motion  for  a  new  trial  upon  the  ground  that 
one  of  the  Jurors  signing  the  verdict  waa 
asleep  during  a  part  of  the  time  of  the  trial. 

1.  Apitellants'  evidence  disclosed  the  fact 
that  a  heavy  freight  train.  No.  84,  drawn 
by  two  engines^  Na  1815  and  No.  1316,  was 
stalled  near  the  destroyed  property  about  9 
o'dodi  on  the  evening  of  December  18th, 
and  that  b^ore  the  train  finally  got  away 
from  Stanford  about  10:1S  the  engines  draw- 
ing this  train  in  passing 'the  mill  were  emit- 
ting live  cinders,  from,  whic^  a  On  was  start- 
ed on  the  right  of  way  near  tbe  mill.    AU 
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of  the  etldence  introdaced  by  appellants  was 
directed  toward  proving  that  the  two  engines 
of  this  particular  train  emitted  the  sparks 
from  which  the  fire  resulted,  and  at  the 
close  of  the  evldenoe  appellants  offered  In- 
struction No.  1,  which  was  given  by  the  court, 
which  limited  their  right  of  recovery  to  a 
fire  originating  from  the  sparks  thrown  out 
by  engines  No.  1316  and  No.  1316.  In  the 
proof  for  appellee  it  developed  that  between 
the  time  that  this  train.  No.  84,  passed  the 
mill  at  10:15,  and  2:30  o'clock  the  next  morn- 
ing when  the  fire  was  discovered,  there  were 
two  other  heavy  freight  trains  drawn  by 
two  engines  each  and  one  passenger  train 
with  a  single  engine  that  passed  by  the  mill, 
but  without  proof  that  any  of  these  engines 
emitted  sparks  from  which  the  fire  could 
have  been  started. 

[1]  Instruction  No.  4,  of  which  appellants 
complaiu,  told  the  jury  that  although  they 
might  believe  that  the  fire-  was  caused  by 
sparks  from  engines  Na  1316  and  No.  1316, 
yet  if  they  further  believed  from  the  evidence 
that  the  engines  were  equipped  with  the  best 
and  most  approved  screens  and  spark  arrest- 
ers in  practical  "use  and  in  good  order,  they 
should  find  for  the  defendant,  unless  they 
believed  that  the  engines  were  negligently 
operated.  The  objection  urged  to  this  in- 
struction is  that  it  authorizes  a  finding  for 
appellee  If  engines  No.  1315  and  No.  1316 
were  properly  equipped,  and  did  not  place 
upon  appellee  any  duty  with  reference  to 
the  other  five  engines  shown  by  the  evidence 
to  have  passed  the  mill.  We  do  not  think 
appellants  are  in  a  position  to  make  such  an 
objection  as  this,  since  this  Instruction  is  bat 
a  corollary  of  Instruction  No.  1  offered  by 
appellants  and  given,  in  which  their  right 
of  recovery  la  limited  to  sparks  from  these 
two  engines.  If,  by  the  instruction  offered 
fc^  appellants  presenting  their  theory  of 
the  case,  they  could  recover  only  for  qparlu 
from  these  two  engines,  then  under  the  con- 
ditions described  in  Instruction  No.  4  they 
were  not  entitled  to  recover,  even  though  the 
fire  originated  from  one  of  these  engines,  on- 
lese^  negligently  or  carelessly  operated.  Appel- 
lants cannot  object  to  iastmctloa  No.  1  be- 
cause It  was  offered  by  them.  Neither  can 
they  object  to  Instmctlon  No.  4  which  cor- 
rectly states  an  additional  phase  of  the  same 
proposition  of  law  presented  by  Instructiom 
No.  1, 

[2]  Neither  were  they  entitled  to  have  In- 
struction "A"  offered  by  them  given  to  the 
Jury,  because  the  same  idea,  In  so  far  as 
they  were  entitled  to  have  It  presented  In  the 
instructions,  is  incorporated  In  Instmctlon 
No.  1.  Negligence  in  keeping  the  track  free 
from  grass  and  weeds  which  were  liable  to 
communicate  a  fire  from  a  passing  train  to 
adjacent  property  Is  not  relied  upon  in  the 
petition,  and  an  instruction  which  would 
have  presented  negligence  In  respect  thereto 
as  an  independent  cause  of  recovery,  as  did 


the  refused  Instmctioii,  was  therefmre  not 
authorized  by  the  pleadings.  As  instrnctioa 
No.  1  authorized  the  Jury  to  find  for  appel- 
lants if  the  fire  originated  from  the  negli- 
gence of  appellee  In  permitting  Its  engines  to 
emit  hot  cinders  from  which  the  fire  was 
communicated  to  appellants'  mill,  which  is 
the  only  negligence  alleged,  either  directly 
or  indirectly,  from  grass,  weeds,  or  other 
combustible  materials  upon  the  rig^t  of  way, 
which  were  permitted  to  be  there  negligently 
or  otherwise,  it  presented  to  the  jury  every 
theory  advanced  for  appellants  by  the  plead- 
ings and  the  evidence  as  to  the  origin  of  the 
fire  and  appellee's  liability  therefor. 

[3]  2.  Appellants  contend  that  the  verdict 
is  flagrantly  against  the  evidence,  but  to  this 
we  cannot  agree.  The  most  that  can  be  said 
for  the  evidence,  in  our  judgment.  Is  that  it 
might  or  might  not  account  for  the  origin  of 
the  fire,  although  we  are  rather  inclined  to 
believe  that  the  preponderance  of  the  evi- 
dence is  to  the  effect  that  the  fire  did  not 
originate  from  sparks  of  either  of  the  two 
engines  upon  which  appellants  base  their 
case.  It  was  more  than  four  hours  after 
these  engtaes  had  passed  before  the  fire  was 
discovered  in  the  mill.  A  number  of  witness- 
es were'  introdaced  by  appellee  who  testified 
that  there  was  no  fire  on  the  right  of  way  of 
the  railroad  company  from  the  time  the  two 
engines  complained  of  passed  the  mill  until 
some  time  after  12  o'dock.  The  Jury  was  an- 
thorlzed  to  believe  Qiese  witnesses  upon  this 
question,  and  if  their  testimony  was  true,  ap- 
pellants' theory  that  the  fire  was  commani- 
cated  to  the  mill  from  a  fire  started  in  the 
grass  upon  the  right  of  way  by  the  engines 
that  passed  about  10  o'clock  is  untenable. 
There  was  no  direct  proof  of  just  how  the 
fire  originated.  The  proof  of  the  origin  of 
the  fire  Is  all  circumstantial,  and  none  of  it 
convincing,  and  under  such  circumstances  we 
certainly  could  not  say  that  the  verdict  of 
the  Jury  is  so  flagrantly  against  the  evldoice 
as  to  indicate  prejudice  or  passion  upon  tbd 
part  of  the  Jury  in  behalf  of  the  railroad 
company  and  against  the  unfortunate  ownera 
of  the  mill  property. 

[4]  8.  Upon  the  last  ground  urged  upon  ns, 
that  one  of  the  jurors  was  asleep  during  a 
part  of  the  time  of  the  trial,  all  that  need 
be  said  Is  that  the  afildavlts  of  the  two  Ju- 
rors who  stated  they  saw  him  with  his  eyes 
closed  and  nodding  at  times  during  the  trial 
are  flatly  contradicted  by  the  afiSdavlt  of  the 
juror  himself,  and  besides,  no  objection  hav- 
ing been  made  during  the  progress  of  the 
trial  to  this  fact,  it  is  evident  that  ev«i  it 
the  Juror  did  nod  at  some  time  during  the 
trial  it  was  not  for  a  sufficient  length  of  time 
to  have  attracted  the  attention  of  any  one 
of  the  three  able  counsel  representing  appel- 
lants, or  If  they  did  notice  it  they  did  not  at 
that  time  regard  It  of  mffldent  Importance  to 
enter  an  objection  or  make  any  motion  on 
account  thereof.   Neither  do  the  affidavits  in- 
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dlcatB  at  what  time  during  the  progress  of 
the  trial  the  nodding  Is  alleged  to  hare  oc- 
cnrred.  From  all  that  appears  It  may  have 
been  while  appeUee  was  presenting  Its  de- 
fense. Upon  this  ground  appellants  fall  far 
short  of  making  It  appear  that  the  trial 
court  abnsed  a  sonnd  discretion  In  refusing 
to  grant  a  new  trlaL 

For  the  reasons  Indicated,  the  Judgment  Is 
affirmed. 


BAKER  T.  THOMAS  et  uz. 
(Court  of  Appeals  of  Kentacky.    Nov.  22, 1916.) 

WnxB    «s>546<4)  —  CoNBTBUonon  —  Estates 

Cbkatsd. 

Will  and  codicils  devising  lands  to  testa- 
trix's husband  for  life,  and  then  to  her  nephew, 
subject  to  money  charges,  but  providing  that, 
if  be  should  die  without  children,  the  executor 
should  sell  the  lands,  creates  a  fee  simple  in  the 
nephew  on  payment  of  the  charges ;  toe  limita- 
tion on  his  death  being  operative  only  if  he 
should  die  without  children  before  the  fife  tear 
anf  s  death, 

[Ed.  Note. — For  other  eases,  see  Wills,  Cent. 
Dig.  I  1174;    Dec.  Dig.  «=a>S45(4).l 

Appeal  from  Circuit  Court,  Montgomery 
Oounty. 

Acti<m  by  CUrence  F.  Thomas  and  wife 
against  R.  C.  Baker.  Judgment  for  plalntUfs, 
and  defoidant  appeala   Affirmed. 

John  A.  Jady,  of  Mt  Bterllng,  for  appel- 
lant Bobt  H.  Winn,  of  Mt  Sterling,  for 
appellees. 

MILLiER,  O.  3.  TUB  Is  an  action  by 
Oarence  F.  ^Riomas  and  Eaiaabeth,  bis  wife, 
to  enforce  a  contract  by  which  they  sold  to 
the  appellant  R.  C.  Baker  au  Improved  tract 
of  18  acres  of  land,  located  on  the  Spencer 
turnpike,  in  Moutgtwiery  county,  for  94,200. 
Baker  is  willing  to  perform  bis  contract,  but 
<iaestlon8  the  title  to  the  land  contracted 
tor. 

The  appellee  OIar«ice  F.  Thomas  obtained 
title  to  the  land  in  question  under  the  wUl 
ot  his  aunt  Mrs.  Louisa  Oreenwade,  who 
'died  in  August,  1914;  and  Baker's  only  ob- 
Jecti<xi  to  the  title  relates  to  the  character 
of  the  estate  therein  devised  to  Thomas.  In 
all  other  respects  the  title  Is  unobjection- 
able, and  the  deed  tendered  is  In  projMr 
form. 

By  the  first  clause  of  her  wUl  dated  March 
28,  1900,  Mrs.  Greenwade  devised  all  her 
property,  both  real  and  personal,  to  her  hus- 
band, Samnel  Greenwade^  for  and  during  his 
natoral  life,  spedflcally  directing  that  the 
lx>dy  of  her  said  estate  should  be  preserved 
intact  and  free  of  taxes,  and  the  improve- 
ments thereon  kept  Insured,  until  the  period 
of  distribution  should  arrive  upon  the  death 
of  her  husband.  The  second  clause  of  Mrs. 
Oreenwade's  will  reads  as  follows: 

**Xo  my  nephew  Clarence  F.  Thomas  I  be- 
oneath  the  farm  on  which  we  now  reside,  at  the 
death  of  my  said  huriMmd,  but  said  Clarence 
■hall,  when  ne  comes  into  the  possession  of  said 


farm,  pay  to  his  brother  Sam.  H.  Thomas  three 
hnndred  dollars,  and  is  also  to  pay  my  sister 
Cynthia  Hart  one  hundred  dollars;  and  these 
shall  be  the  respective  shares  of  my  estate  pass- 
ing under  this  will  to  said  Clarence  and  Sam 
H.  and  my  said  sister  Cynthia." 

The  seventh  clause  thereof  reads  as  fol- 
lows: 

"I  further  direct  that  in  the  event  of  the  death 
of  my  said  nephew  C.  F.  Thomas  without  child 
or  cliildren  batten  in  lawful  wedlock  then  my 
executors  or  administrators,  as  the  case  may  he, 
are  hereby  empowered  to  sell  and  convex  by  deed 
my  farm  aforesaid,  and  shall  collect  the  money 
for  same  from  purchaser  thereof  and  pay  to  my 
said  sister  Cynthia  Hart,  if  she  be  living,  the 
one  hundred  dollars  as  aforesaid,  and  to  said 
Sam  H.  Thomas  the  three  hundred  dollars  afore- 
said; and  the  remainder  of  the  proceeds  of 
said  farm  shall  be  equally  divided  between  the 
children  of  my  four  sisters,  namely,  Hannah 
H.  Daniel,  Mary  A.  Hastie,  Elizabeth  McCor- 
mick  and  Nancy  J.  Ellinton,  or  such  of  them  as 
may  survive  my  said  husband;  and  lastly  I 
hereby  appoint  my  said  husband  Samuel  Green- 
wade ana  my  saicl  nephew  Clarence  F.  Thomas 
the  executors  of  tiiis  my  will." 

By  a  second  codldl,  dated  April  16,  1906. 
Mrs.  Greenwade  also  sold: 

"Further  I  wish  and  direct  my  nephew  C.  F. 
Thomas  after  he  comes  in  possession  of  the  farm 


devised  to  him,  that  he  pay  his  brother  S.  H. 

~  lUars  and  pay  Ids  aunt 

Cynthia  Hart  twenty-five  dollars.     In  case  C. 


Thomas  two  hundred  doU 


F.  Thomas  dies  without  lawful  issue  this  farm 
ot  the  proceeds  be  divided  equally  between  the 
bein  herein  named." 

Samuel  Greenwade,  the  life  tenant,  died 
in  March,  1916,  the  remainderman,  Clarence 
F.  Thomas,  surviving  him,  and  then  and  now 
having  lawDol  issoe.  On  coming  into  posses- 
sion of  the  farm  in  question  upon  the  death 
of  Samuel  Oreenwade,  darenoe  F.  Thomas 
paid  the  moneys  charged  upon  the  land  by 
the  will,  and  there  Is  no  tiaim  that  the  land 
is  not  free  from  any  of  those  i^arges. 

The  chancellor,  being  of  opinion  that 
Clarence  F.  Thomas  took  an  estate  in  fee 
simple  under  the  will,  overruled  a  demurrer 
to  the  petition,  and  enforced  the  contract 
From  that  Judgment  Baker  appeals,  suggest- 
ing that  possibly  CHarence  F.  Thomas'  estate 
was  no  more  than  "a  defeasible  fee,  under 
the  authority  of  Simpson  v.  Adams,  127  Ky. 
790,  106  S.  W.  819,  82  Ky.  Law    Rep.  617. 

We  are  of  opinion  that  the  Judgment 
of  the  chancellor  holding  that  Thomas  took 
a  fee-simple  title  was  clearly  right  Indeed, 
the  record  presents  a  case  so  familiar  to 
the  profession  as  hardly  to  excite  argument 
It  is  the  usual  instance  of  a  devise  to  one 
for  life,  with  remainder  to  another,  and, 
If  the  remainderman  should  die  without 
children  or  Issue,  then  to  a  third  person, 
where  the  rule  Is  that  the  words  "dying 
without  children,  or  issue"  are  restricted  to 
the  death  of  the  remalndernwn  before  the 
termination  of  the  particular  estata  If 
there  ever  was  any  confusion  in  Kentucky 
about  this  principle  of  law.  It  was  put  at 
rest  In  the  case  of  Harvey  v.  Bell,  118  Ky. 
612,  81   8.  W.  671,  26  Ky.  Law  Rep.  381. 
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That  role  was  approved  In  ReuUng's  Adzn'x 
V.  Reullng,  13T  Ky.  637,  126  8.  W.  151; 
Hughes  V.  CovlngtoD,  152  Ky.  421,  153  S.  W, 
722;  Anderson  r.  Herring,  154  Ky.  289,  157 
S.  W.  13;  Henry  t.  Carr,  157  Ky.  552,  163 
S.  W.  756;  White  v.  White  Gdn.,  168  Ky. 
752,  182  S.  W.  942;  Calloway  v.  Calloway, 
171  Ky.  872,  188  S.  W.  410;  and  In  other 
cases. 

Simpson  T.  Adams,  sapra,  relied  upon  by 
appellant,  is  easily  distinguishable  from  the 
case  at 'bar,  since  in  that  case  there  was  no 
Intervening  life  estate,  and  consequently  no 
period  except  the  death  of  the  devisee  to 
which  the  words  "dying  without  issue"  could 
reasonably  be  referred.  lo  cases  of  that  char- 
acter it  Is  held,  in  the  absence  of  something 
In  the  will  evidencing  a  contrary  intent,  that 
the  words  "dying  without  issue"  create  a 
defeasible  fee  which  will  be  d^eated  by  tbe 
death  of  the  devisee,  at  any  time,  without 
Issue  then  living.  In  tbe  case  at  bar,  bow- 
ever,  Samuel  Gretnwade  held  a  life  estate, 
thus  bringing  the  case  within  the  first  rule 
laid  down  in  Harvey  v.  Bell,  supra,  while 
Simpson  V.  Adams,  supra,  comes  within  tbe 
fourth  rule  announced  in  Harvey  v.  Bell,  and 
has  no  a]K)Ucatlon  here. 


BfPAUFSB.  V.  McNABB. 

(Court  of  Appeals  of  Kentucky.    Nov.  17, 1916.) 

1.  Baseuertb  «s>17(5)— Bxssbtatioii  bt  Im- 
pucation. 

Where  a  deed  reserved  a  graveyard,  which 
had  been  in  nse  for  50  years,  was  sarrounded 
by  the  land  conveyed,  and  connected  wkh  the 
pnUic  road  by  a  well-defined  roadway,  the  way 
over  tbe  grantee's  land,  being  indispensably 
necessary,  was  reserved  to  grantor  by  implica- 
tion, though  the  deed  was  silent  on  the  ques- 
tion. 

{Bd.  Kote. — For  other  cases,  see  Easementi^ 
Gent  Dig.  U  45,  46;   Dec.  Dig.  «=»17(6).] 

2.  BASBMXiras  ^s>61(12)— JunoQUKNT  —  Oon- 

STKDCTION — OfEK    UOAD. 

In  an  action  to  construe  a  deed  to  give  the 
grantor  a  roadway  to  the  graveyard  reserved 
to  him  in  the  deed  and  surrounded  by  the  land 
conveyed,  a  judgment  that  the  grantor  have  an 
"open  road"  which  must  be  construed  in  the 
lignt  of  t^e  language,  "and  that  the  same  shall 
not  be  obetructed  by  locked  gates  or  anything 
that  will  hinder  him  from  entering  said  grave- 
yard," is  not  objectionable,  in  the  nse  of  the 
words  "open  road,"  because  by  providing  against 
the  use  of  locked  gates  tbe  effect  is  to  authorize 
the  use  of  unlocked  gates  at  proper  points. 

[Ed.  Note. — For  other  cases,  see   Easements, 
Cent  Dig.  8  148;    Dec  Dig.  «=»61(12).] 

8.  Easembmts    «=>61(9)  —  EviDKNcis  —  Soffi- 

OIENCY. 

In  an  action  to  construe  a  deed  reserving  to 
grantor  a  graveyard  surrounded  bv  the  land  con- 
veyed, evidence  held  sufficient  to  snow  that  gran- 
tee interfered  with  the  reasonable  use  of  the 
roadway  from  the  graveyard  to  the  highway  by 
those  entitled  to  the  easement. 

[Ed.  Note.— For  other  cases;  see  Easements, 
Cent.  Dig.  {  148 ;  Dec  Dig.  «=>61(9).l 


Appeal  fn»a  Circolt  Oonrt,  Wolfe  Coanty. 

Suit  by  W.  t:  McNabb  against  D.  B. 
Stamper.  Jodgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Nickell  &  Tynea  and  S.  Monroe  Ni<^ell, 
all  of  Hazard,  for  appellant.  O./B.  Stamper, 
of  Campton,  for  appellee. 

CLAT,  O.  On  November  17,  1906,  W.  T, 
McNabb  conveyed  to  D.  B.  Stamper  a  tract 
of  25  acre's  of  land,  located  in  Wolfe  county. 
The  deed  contains  the  following  provision: 

"  •  •  •  Reserving  one-half  acre  or  more  U 
necessary  for  a  graveyard,  which  is  now  being 
used  for  the  same  purpose.*' 

Charging  that  the  defendant,  D.  B.  Stamp- 
er, had  refused  to  give  him  a  passway  to 
the  graveyard,  plaintiff,  W.  T.  McNabb, 
brought  this  suit  for  tbe  purpose  of  having 
the  deed  reformed,  or  construed  so  as  to 
give  him  a  roadway  to  tbe  graveyard.  On 
final  bearing  the  conrt  adjudged  that — 
''plaintiff  have  an  open  road  to  said  graveyard, 
and  that  the  same  shall  not  be  obstructed  by 
locked  gates,  -or  anything  that  will  hinder  him 
from  entering  said  graveyard,  and  that  said 
privilege  to  said  graveyard  shall  be  enjoyed  by 
the  children  and  grandchildren  and  relatives  of 
the  said  W.  T.  McNabb,  for  all  purposes  what- 
ever for  which  graveyards  are  used  or  may  with 
propriety  he  used  without  hindranc6  or  inter- 
ference by  the  defendant,  B.  D.  Stamper,  or 
his  grpntees,"  etc. 

The  defendant,  appeals. 

The  evidence  shows  that  the  gravayatd  re- 
served Is  surrounded  on  all  sides  by  the  land 
sold  by  plaDxtifl  to  defendant  The  grave- 
yard l8  located  about  16d  or  200  yards  from 
tbe  public  road.  Leading  to  the  graveyard  ds 
an  old  roadway.  lAe  graveyard  has  been  In 
use  for  abeut  00  years.  On  one  occasion  de- 
fendant locked  the  gate  for  the  purpose  of 
preventing  memorial  services  from  being  held 
In  tbe  graveyard,  and  announcad  that  be 
would  not  permit  memorial  services  to  be  held 
there  again.  On  another  occasion  one  of 
plaintiff's  relatives  bad  to  cut  down  tbe  com 
standing  in  tbe  passway  in  order  -to  let  tbe 
funeral  pass  through.  '  On  the  contrary,  the 
defendant  testified  that  be  locked  the  gate 
merely  for  tbe  purpose  of  preventing  stock 
from  getting  on  bis  premises,  and  be  never 
objected  to  tbe  holding  of  memorial  services, 
but  did  object  to  actual  trespass  on  otber 
portions  on  bis  farm  by  person  holding  tbe 
memorial  services. 

[1]  In  view  of  tbe  conclusion  of  tbe  court, 
we  deem  It  unnecessary  to  pass  on  the  ques- 
tion whether  or  not  tbe  fkicts  are  sufiBdent 
to  warrant  a  reformation  of  tbe  deed,  or  to 
discuss  other  questions'  which  have  no  con>' 
trolling  effect  on  tbe  merits  of  the  controver- 
sy. Here  we  have'  a  case  where  the  grave- 
yard bad  been  In  use  for  50  years.  Leading 
to  the  graveyard  from  the  public  road  was  a 
well-defined  roadw'ay,  which  had  been  in  long 
and  continuous  use  In  going  to  and  from  the 
graveyard.    Not  only  so,  bat  ttie  w«y  from 
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tbe  grareyard  across  tbc^  land  of  the  defend- 
ant Is  indispensably  necessary.  Under  these 
circnmstances,  we  conclude  tliat  tbe  way  In 
qaestlon  was  reserved  by  Implication,  al- 
tbongh  the  deed  Is  sUent  on  tbe  subject. 
Moore  v.  Wblte,  1B9  Micb.  460,  124  N.  W. 
62,  134  Am.  St.  Rep.  735 ;  Willey  ▼.  Thwlng, 
68  Vt.  128.  34  AU.  428 ;  Oeible  t.  Smith,  146 
Pa.  276,  23  AtL  487,  28  Am.  St.  Rep.  796; 
Hall  r.  McLeod.  2  Mete.  88,  74  Am.  Dec.  400. 

[2]  We  see  no  objection  to  tbe  Judgment 
because  of  tbe  use  of  tbe  words  "open  road." 
Those  words  must  be  construed  In  tbe  light  of 
tbe  language,  "and  that  tbe  same  shall  not  be 
obstructed  by  locked  gates,  or  anything  that 
wUl  binder  blm  from  entering  said  grave- 
yard." By  providing  against  the  use  of  lock- 
ed gates  tbe  effect  is  to  authorize  the  use  of 
unlocked  gates  at  proper  points. 

[3]  We  further  conclude  that  tbe  evidence 
was  sufficient  to  show  that  tbe  defendant  in- 
terfered with  tbe  reasonable  use  of  the  road- 
way by  those  entitled  to  tbe  easement 

Judgment  affirmed. 


ILLINOIS  CENT.  R.  CO.  v,  DBNNINGTON. 
(Oonrt  of  Appeals  of  Kentucky.    Nov.  22,  1916.) 

X  Falsx  Iupbisohuekt  $=al3  —  Fbobablb 

Cause— Concession  . 
WbOe  ordinarily  a  confession  win  furnish 
probable  cause  for  making  an  arrest,  there  may 
be  cases  where  the  arrest  is  made  under  such 
circumstances  as  to  discredit  the  good  faith  of 
the  officer  making  the  arrest. 

[Bd.  Note.— For  other  cases,  see  False  Impris- 
onment. Cent.  Dig.  iS  6,  7.  81,  59;  Dec.  Dig. 
«=>13.] 

2.  Apvbai.  and  E^tBOB  «3>927(7)  —  Soovx  — 

Pbxsuuptionb. 
On  appeal,  for  the  purpose  of  reviewing  re- 
fusal of  i>eremptory  instruction,  the  testimony 
of  the  adverse  party  and  his  witnesses  mnat  be 
assumed  to  be  true. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8748;  Dec.  Dig.  «Ea927(7).] 

8.  False  IvPusoNUEin  ^=>39  —  Pbobabub 
Cause— Evidence— Question  fob  Jury. 
Evidence  held  to  present  a  jury  question 
whether  an  officer  acted  in  good  faith  in  arrest- 
ing plaintiff  on  a  felony  charge,  without  a  war- 
rant. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent-Dig.  SS 116-118;  Dec.Dig.  «=339.] 

4.  False  IicPBiaoNUENT  <s»34  —  Dauaoes  — 
Phtsioai.  SurncRiNO. 

Where  plaintiff's  arrest,  even  if  wrongful, 
was  not  made  with  unnecessary  force,  nor  was 
he  subjected  to  bodily  suffering  or  physical  pain, 
he  coiud  not  recover  for  phyncal  suffering. 

[Ed.  Note.— -For  other  cases,  see  False  Impria- 
onment.  Cent.  Dig.  {  111;  Dec.  Dig.  «3s»34.] 

5.  Appeal  and  Ebbob  «=3l064(l)— Habjojcss 
Bbb(»—Instbuotions— Damages. 

where  the  infant  plaintiS's  arrest  was  not 
made  with  unnecessary  force,  and  he  was  not 
subjected  to  bodily  suffering  or  pain,  but  the 
eoort  instmcted;  permitting  recovery  therefor, 
and  verdict  tat  Ids  favor  for  $600  was  returned, 
tbe  court  could  not  say  that  the  erroneous  in- 
struction was  not  pre]udicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  4219 ;  Dec.  Dig.  «s»1064(l); 
Trial,  Ceat  Dig.  {  COS.] 


Appeal  from  Circuit  Cburt,  Lyoo  Ooonty. 

Action  by  Bnasell  Dennlagton,  a  minor,  by 
his  next  friend,  J.  H.  Dennlngton,  against 
tbe  Illinois  Central  Ballroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  remanded  for  new  trial. 

John  (3.  Gates,  of  Princeton,  Blewett  Lee 
and  R.  V.  Fletcher,  both  of  Chicago,  111.,  and 
Trabue,  Doolan  &  Cox,  of  Lonlsvlhe,  for  ap- 
pellant Newton  W.  Utley  and  TJtley  &  Utley, 
all  of  Eddyville,  for  appellee. 

CLAT,  C.  Russell  Dennlngton.  an  Infant, 
suing  by  J.  H.  Dennlngton,  as  next  friend, 
brought  this  suit  against  tbe  Illinola  Central 
Railroad  Company  to  recover  damages  for 
false  arrest  and  imprisonment  Tbe  trial 
before  a  Jury  resulted  in  a  verdict  and  Judg- 
ment In  his  fftvor  for  $500.  Tbe  railroad 
company  appeals. 

It  appears  that  shortly  after  the  noon  hour 
on  March  14,  1914,  the  locomotive  drawing 
a  fast  passenger  train  was  derailed  near  a 
station  caned  "Iron  Hill,"  in  Lyon  county. 
Immediately  after  tbe  train  was  stopped  a 
passenger  found  an  iron  bolt  lying  on  the 
track  between  the  rails.  The  bolt  was  bent, 
and  bore  the  Imprint  of  the  flange  of  tbe 
locomotive  wheel,  and  was  flattened  on  the 
other  side  by  contact  with  the  top  of  the 
rail.  Those  present  further  found  a  mark 
on  the  rail.  On  the  Monday  following  plain- 
tiff was  arrested  on  tbe  charge  of  wrecking 
the  train  by  Otto  Hamilton,  defendant's  spe- 
cial agent  and  taken  to  Kuttawa  to  tbe  office 
of  the  town  marshal,  where  he  executed  bond. 
On  bis  examining  trial  before  the  county 
Judgp  he  was  held  over  to  the  grand  Jury. 
The  grand  Jury  failed  to  Indict.  Thereupon 
this  suit  was  brought  While  the  trial  was 
in  progress  the  grand  Jury  brought  In  an  In- 
dictment against  plaintiff.  Owing  to  the  Ill- 
ness of  one  of  tbe  Jurors,  there  was  a  mis- 
trial. Subsequently  the  indictment  was  dis- 
missed. 

It  further  appears  that  plaintiff  lived  with 
bis  father,  J.  H.  Dennlngton.  In  addition  to 
plaintiff,  the  latter's  family  consisted  of  his 
wife,  a  grown  daughtw  and  a  son  two  years 
younger  than  plaintiff.  Their  home  was  lo- 
cated at  Iron  Hill  near  the  defendant's  track. 
A  few  yards  frcMU  the  track  was  a  plant  bed, 
which  plaintiff  and  his  younger  brother  were 
engaged  in  burning.  Otto  Hamilton,  the 
road's  special  agent,  was  notified  of  the 
wreck,  and  In  a  short  time  came  vpoa  the 
goene.  After  some  investigation  he  found 
boys'  tracks  leading  from  the  plant  bed  down 
the  embankment  towards  the  raUread.  This 
caused  him  to  suspect  the  boys.  Thereupon 
be  <came  to  the  plant  bed  and  i>egan  to  quea- 
tlon  the  boys  In  regard  to  the  matter.  Be- 
fore detailing  what  then  occurred.  It  will  be 
best  to  state  that,. according  to  ttie  evidence 
of  the  father,  mother,  and  sister  of  the  boya, 
and  of  the  boys  themselves,  the  two  boys  went 
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to  work  at  tbe  plant  bed  early  Saturday 
morning.  They  were  accompanied  by  their 
tether,  who  soon  returned  to  tbe  bouse  and 
left  tor  Knttawa  for  tbe  purpose  of  buying 
some  groceries.  He  told  their  mother  to  have 
the  boys  meet  him  on  bis  return  at  a  point 
on  the  "old  cinder  fbad,"  about  one  mile  dis- 
tant, and  help  him  carry  the  groceries  home. 
Between  11  and  12  o'clock  their  mother  went 
to  the  plant  bed  and  told  tbe  boys  to  go  to 
meet  their  father.  Accompanying  tbe  mother 
was  her  grown  daughter,  who  carried  a  din- 
ner which  the  mother  had  prepared  for  a 
sick  neighbor.  Tbe  boys  started  towards 
the  track  for  tbe  purpose  of  meeting  their 
father.  They  were  accompanied  by  their 
sister.  While  standing  there  a  freight  train 
passed.  Then  the  daughter  and  the  boys 
went  across  the  track  together.  The  mother 
stood  and  watched  them  tmtil  they  bad  pro- 
ceeded some  distance  beyond  the  place  of  the 
wreck.  After  going  some  200  or  300  yards 
tbe  boya  separated  from  their  sister  and  pro- 
ceeded on  tbelr  way  to  the  cinder  road. 
While  there  the  boys  got  into  a  flght.  A  lit- 
tle before  1  o'clock  their  father  arrived  at 
the  meeting  place.  They  then  returned  to  the 
house,  and  while  crossing  the  track  at  tbe 
scene  of  tbe  wreck  they  observed  marka 
showing  that  there  bad  been  a  derailment 
After  dinner  tbe  boys  went  to  the  plant  bed. 
While  at  work  there  tbe  special  agent  ap- 
peared. According  to  the  testimony  fbr  plain- 
tiff, he  asked  tbe  boys  if  they  knew  anything 
about  tbe  wreck,  and  they  told  him  that  they 
did  not.  He  drew  his  pistol  and  asked  them 
if  they  knew  what  it  was.  He  also  displayed 
bis  detective  badge  and  inquired  if  they  knew 
what  that  was.  He  then  told  them  that  be 
was  a  railroad  detective.  After  some  discns- 
slon  he  took  tbe  smaller  boy  aside  and  talk- 
ed with  him.  He  then  took  plaintiff  aside 
and  talked  with  him  for  quite  a  while.  In 
this  conversation  he  told  plaintiff  that  Al- 
bert, the  younger  boy,  had  confessed  that 
they  did  It  Plaintiff  Insisted  that  be  knew 
nothing  about  it  Albert  says  that  be  made 
no  such  statement  to  Hamilton.  He  then  told 
plaintiff  that  if  be  would  say  be  did  It  It 
would  amount  to  nothing;  that  be  would 
take  plaintiff  to  Paducab  and  buy  him  a 
fine  suit  of  clothes  and  give  him  employment 
with  the  railroad.  After  staying  there  some 
time  discussing  the  matter,  Hamilton  left  He 
returned  on  Monday  morning  and  went  to  the 
home  of  tbe  boys.  He  was  accompanied  by 
an  officer  by  tbe  name  of  Hammond.  There 
he  met  their  mother  and  sister,  who  explain- 
ed that  the  tracks  down  tbe  embankment 
were  made  by  the  boys  when  they  went  to 
meet  their  father,  that  they  were  all  present 
when  tbe  freight  train  passed,  and  that  after 
it  passed  tbe  boys  proceeded  on  their  way 
and  did  not  place  the  bolt  on  tbe  track.  Ham- 
ilton and  Hammond  then  proceeded  to  the 
home  of  Mr.  Pendergrass,  where  plaintiff 
was  at  work.  PlaintifTs  testimony  as  to 
what  occurred  there  Is  as  follows: 


"Q.  What  did  Mr.  Hamilton  say  when  he  came 
up?  A.  Mr.  Hamilton  said,  'Good  morning,' 
and  I  said,  'Good  morning,'  and  he  said,  'Now, 
son,  I  come  down  here  to  get  the  straight  tale 
of  that'  and  I  said,  'Yon  got  that  Saturday  eve- 
ning,' and  he  said,  'No;  you  told  me  a  pack  of 
lies  Saturday  evening,  and  the  best  thing  for  you 
to  do  is  to  come  on  and  say  you  done  this,  and 
that  will  be  the  last  of  it'  and  I  said,  'No;  I 
don't  know  nothing  about  it,'  and  he  said  'I  am 
satisfied  you  are  the  one  that  pot  something  on 
the  track,'  and  I  said,  'No;  I  never,'  and  we 
kept  on  arguing  a  while,  him  arguing  that  I  did 
and  me  arguing  that  I  never,  and  he  said,  'Now, 
son,  if  you  will  say  you  did  put  sometliing  on 
the  track  I  will  get  you  a  Job  in  Paducah  at  $30 
or  $35  a  month  (I  forget  which),  and  pay  your 
way  to  Paducah,  and  get  you  a  new  suit  of 
clothes,  if  you  will  say  you  put  sometliing  on  the 
track,'  and  I  tpid  him  no,  I  wouldn't  do  it  and 
he  stayed  there  it  seemed  to  me  like  about  a 
couple  of  hours,  I  don't  know  how  long  it  was, 
but  102  run,  though,  just  after  we  got  to  town. 
I  told  him  to  go  on  away,  I  didn't  know  nothing 
about  it  I  wanted  to  go  to  work,  and  he  said.  'If 
you  will  say  you  put  something  on  the  track  I 
will  go  on  away.'  Mr.  Pendergrass  was  standing 
off  a  little  piece  from  me,  and  I  said,  'Mr.  Pen- 
dergrass, yon  heard  that?'  and  he  said,  'Yes;' 
and  I  said  then,  'Yes;  I  did,'  and  he  said  Tell 
me  the  reason  why,'  and  I  didn't  know  what  to 
say,  and  he  said,  'If  your  little  brother  was  the 
cause  of  it  tell  how  he  was  the  cause  of  it'  and 
I  said,  *I  first  put  something  on  the  track  and 
kicked  it  off,  and  he  said  I  wasn't  game,  and  I 
went  and  put  it  on,'  and  I  told  the  detective  that, 
and  he  said,  'Well,  let's  go  to  town,'  and  I  said, 
'Well,  you  didn't  do  what  yon  said  you  would: 
you  ain't  the  kind  of  man  I  thought  you  was;  I 
thought  you  was  a  man  of  your  word,'  and  he 
said,  'Don't  go  to  saying  I  ain't  a  man  of  my 
word,'  and  I  said,  'You  ain't;  you  dUdn't  do 
what  you  said  you  would,'  and  he  said,  'If  you 
had  come  on  and  said  it  right  without  me  hav- 
ing to  twist  it  out  of  you  with  this  stick  I 
wouldn't  have  bothered  you,'  and  he  took  me  on 
to  town.  Q.  Did  he  take  hold  of  you?  A.  No, 
sir.  Q.  How  did  he  take  you  to  town?  A.  In 
Mr.  Pendergrass'  wagon.  Q.  Anything  said  be- 
tween you  and  him  about  wanting  to  go  on  with 
your  work?  A.  Yes,8hr.  Q.  What  was  It?  A. 
I  told  him  I  wanted  to  go  on  with  my  woric  Q. 
What  did  he  say  to  that?  A.  He  said  if  I  would 
tell  him  I  pnt  something  «n  the  track  I  could 
go  on  to  work  and  there  would  be  nothing  else 
to  it  Q.  That  was  what  yon  told  him?  A.  Yes, 
sir.  Q.  What  was  said  then,  if  anything?  A. 
He  called  Mr.  Hammond.  Q.  What  did  he  say 
to  Mr.  Hammond?  A.  He  says:  'This  boy 
says  he  done  it  Let's  go  to  town.'  Q.  What  did 
you  say  then?  A.  I  don't  remember.  Q.  Did 
Mr.  Pendergrass  go  to  you?  A.  Yes,  sir.  Q. 
What  occurred  there  after  Mr.  Pendergrass  came 
down?  Did  you  say  anything  to  ^em  about 
what  you  had  told  him?  If  so,  what  was  it? 
A.  I  told  Mr.  Pendergrass  that  Mr.  Hamilton 
said  if  I  would  tell  him  that  I  did  do  Uiat  he 
would  go  away  and  let  me  alone,  and  now—  Q. 
Mr.  Pendergrass  heard  you  say  it?  A.  Yea,  sir; 
he  heard  me  say  that  Q.  Did  yon  ieaj  that  you 
had  said  that?  A.  No,  sir;  he  listened  to  me 
tell  it" 

On  cross-examination  plaintiff  repeated 
substantially  tbe  above  statements.  Plain- 
tiff further  testified  that  when  Mrs.  Pender- 
grass came  down  to  inquire  about  tbe  troa- 
ble  Hamilton  told  h»  that  plalntUt  had  put 
something  on  tbe  rail.  Mr.  Pendergrass,  a 
witness  for  plaintiff,  after  stating  that  some 
one  called  him  to  hear  what  Russell  said, 
made  tbe  following  statement  of  what  toolc 
place: 
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"Q.  What  was  said  then?  A.  WeU,  air,  Mr. 
Hamilton  got  the  boy  to  relate  what  be  had 
promiaed,  that  he  had  put  a  little  piece  of  iron 
on  the  road,  a  little  piece  of  iron,  marked  on  his 
hand,  bnt  I  don't  exactly  recollect  what  was 
said  about  it,  but,  anyhow,  aomething  was  said 
abont  taking  liini  to  town,  and  RusaeU  com- 
menced crying,  and  said,  'Yon  have  told  me  a  lie; 
yon  agreed  to  turn  me  loose,'  and  that  gentleman 
said,  'Yes ;  yon  told  it  after  I  took  this  stick  and 
twisted  It  ont  of  yon,  and  if  yon  don't  shut  up 
I  will  take  this  stick  and  i>e8tle  hell  ont  of  yon.' 
I  don't  remember  aU  that  was  said  about  it.  Q. 
To  refresh  your  recollection,  isn't  it  a  fact  that 
Bnsaell  called  yon  to  hear  what  Mr.  Hamilton 
said  to  him,  and  then  told  yon  that  if  he  would 
say  he  did  it  that  he  would  let  him  alone  and  let 
him  go  on  to  work?  A.  Maybe  something  said 
abont  it  Q.  Then  Hamilton  called  your  atten- 
tion to  that?    A.  Yes,  sir." 

He  further  stated  on  cross-examlnatiop 
tliat  plalntlir  told  Hamilton  that  be  did  put 
a  piece  of  Iron  on  the  track.  After  this  con- 
versation Mr.  Pendergrass'  wagon  was  hitch- 
ed np,  and  the  two  boys,  together  with  the 
ofBcers  and  Mr.  Pendergrass,  started  to- 
wards Kuttawa.  On  the  way  some  one  sug- 
gested that  they  tell  the  boys'  father  of  what 
bad  taken  place.  The  father  was  at  Oscar 
Y^ates"  farm-  When  the  party  approached 
the  father  came  to  the  road.  Plaintiff  says 
that  Hamilton  then  told  bis  father  that 
plaintiff  had  placed  the  obstruction  on  the 
track,  and  he  was  going  to  take  plaintiff  to 
town  for  trial  Plaintiff  gave  his  father  his 
clothes,  and  his  father  said  he  guessed  he 
wouldn't  go  to  town.  Plaintiff  did  not  re- 
member what  his  father  said  In  response  to 
Hamilton's  remark.  Mr.  Pendergrass  testi- 
fied that  there  was  something  said  about  the 
confession,  and  Mr.  Dennington  said  he  was 
not  going  to  help  the  boys  out  if  they  had 
done  anything  like  that.  During  his  conver- 
sation plaintiff  never  said  anything.  After 
leaving  the  Yates  farm  the  party  proceeded 
to  Kuttawa.  Plaintiff  was  turned  over  to  W. 
H.  McGoHum,  the  town  marshaL  Shortly 
thereafter  Hamilton  and  Hammond  left  for 
Princeton.  When  plaintiff  was  turned  over 
to  McCollum  plaintiff  says  that  Hamilton 
Informed  McCollum  that  he  had  found  out 
that  plaintiff  had  put  something  on  the  track. 
Thereafter  plaintiff  had  a  conversation  with 
McCJollum.  McCollum  told  plaintiff  that  the 
best  thing  he  could  do  was  to  say  that  he  put 
the  bolt  on  the  track,  bat  did  not  mean  any 
harm  by  tt.  At  the  same  time  McOollnm  said 
he  had  put  little  pieces  of  Iron  on  the  track 
from  town  to  Andy  Blchardson's,  bnt  did  not 
mean  any  harm  by  it  On  the  cross-examina- 
tion plaintlff«8ay8  that  he  first  ttdd  McCollum 
that  he  did  not  do- it  After  McCollum  ad- 
vised him  to  tell  the  truth  and  said  he  did 
not  mean  anything  by  It,  and  after  McCollum 
bad  told  blm  about  his  putting  things  on  the 
track,  plaintiff  told  him  that  he  put  a  piece 
of  iron  on  the  trade 

Acourding  to  the  evidence  of  Hamilton, 
the  apedal  ag^it,  be  was  led  to  suspect  the 
boys  because  of  their  demeanor  and  the 
tracks  leading  from  the  plant  bed.    After  in- 


terviewing the  father  of  t&e  boys  the  father 
stated  that  he  did  not  believe  the  younger 
boy  had  anything  to  do  with  It,  bat  that  he 
would  not  "put  it  past"  the  older  boy.  On  the 
Monday  following  plaintiff  admitted  that  he 
placed  the  iron  bolt  on  the  rail  and  kicked  it 
ot[.  His  brother,  Albert,  told  him  that  be 
was  not  game  and  to  pat  it  back  and  leave 
it  there.  Pendergrass,  who  was  standing 
near  by,  was  called  and  plaintiff  repeated  the 
confession  to  Pendergrass.  Hamilton  denied 
making  any  pr<Nnises  or  threats  to  Induce 
the  confession.  He  admits,  however,  telling 
the  boy  that  he  always  tried  to  help  a  truth- 
ful boy,  and  if  It  ever  happened  that  he  could 
get  blm  a  job  he  would  be  glad  to  do  so. 
Hammond  testified  that  after  Hamilton  had 
called  him  and  Pendergrass  he  heard  plain- 
tiff say  that  he  placed  the  bolt  on  the  track 
and  kicked  It  off,  and  that  his  brother  said, 
"You  are  a  dirty  coward  If  you  don't  put  the 
bolt  back  on  there."  Plaintiff  then  put  the 
bolt  on  a  few  minutes  before  the  train  was 
wrecked.  Hamilton  further  says  that  when 
the  father  was  Informed  of  plaintiffs  con- 
fession he  asked  plaintiff  if  It  was  true,  and 
plaintiff  replied  in  the  affirmative.  After 
plaintiff  had  stated  to  McCollum  that  he  plac- 
ed the  bolt  on  the  track,  McCollum  sent  for 
W.  T.  Gaines,  plaintifTs  uncle.  Gaines  says 
that  when  he  came  to  McCollum's  office  Mc- 
Collum said  to  plaintiff,  "Now,  Russell,  you 
state  to  your  Uncle  Will  Just  what  you  have 
stated  to  us."  In  answer  to  the  question, 
"What  did  he  say?"  witness  used  the  follow- 
ing language: 

"Well,  he  said  that  he  and  Albert  were  down 
there  on  the  railroad,  and  they  heard  the  train 
coming,  and  Russell  put  a  bolt  on  the  track,  I 
suppose  that  long,  I  don't  know;  I  might  have 
seen  the  bolt,  I  don't  know.  But,  anyhow,  he 
said  they  put  a  bolt  on  the  track,  and  the  train 
oome  up  pretty  close,  and  he  kicked  it  off,  and 
Albert  said  he  was  coward  if  he  didn't  pick  it 
up. and  put  it  back  on,  which  he  did,  he  said. 
Q%en  th^  went  on  across  over  there  to  the  pub' 
lie  road  in  that  direction,  and  they  stopped  and 
had  a  fight" 

The  witness  further  stated  that  McOoUam 
did  not  make  any  promises  or  threats,  or  do 
anything  to  intimidate  the  boy:  that  the 
boy  did  not  seem  to  be  frightened.  Other 
witnesses  testified  that  plaintlfl  confessed 
to  them  that  he  bad  placed  the  bolt  on  the 
track. 

[1,2]  A  private  person  may  make  an  ar- 
rest, when  he  has  reasonable  grounds  for 
believing  that  the  person  arrested  has  com- 
mitted a  felony.  Section  87,  Criminal  Cbde. 
A  jfe&<x  officer  may  make  an  arrest  in  obedi- 
ence to  a  warrant  of  arrest  delivered  to  him, 
or  without  a  warrant,  when  a  public  offense 
Is  committed  in  his  presence,  or  when  he 
has  reasonable  grounds  for  believing  that  the 
person  arrested  has  committed  a  felony. 
Section  36,  Criminal  Code;  Wright  v.  Com- 
monwealth, 85  Ey.  123,  2  S.  W.  904.  Under 
our  statutes  the  placing  of  an  obstruction  on 
a  railroad  track,  whereby  any  engine  or  car 
might  be  ups^t,  or  thrown  Item  the  track,  is 
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a  fclony,  Keotncky  Statutes,  |  807.  In  tbls 
case  the  arrest  was  made  without  a  warrant, 
and  the  question  Is:  Did  the  officer  making 
the  arrest  have  reasonable  grounds  to  be- 
lieve that  plaintiff  had  committed  a  felony 
by  placing  the  bolt  on  the  track?  Defendant 
Insists  that,  as  the  wreck  was  caused  by  the 
bolt  on  the  track,  and  the  officers  discovered 
tracks  leading  from  the  plant  bed  where  the 
boys  were  at  work  to  the  railroad  track,  and 
as  plalntlS  subsequently  confessed  to  the 
officer  that  he  placed  the  obstruction  on  the 
track,  and  repeated  his  confession  In  the 
presence  of  others,  the  trial  court  should 
have  held,  as  a  matter  of  law,  that  the  officer 
had  reasonable  grounds  to  believe  that  plain- 
tiff had  committed  a  felony,  and  should  have 
sustained  defendant's  motion  for  a  peremi>- 
tory.  While  ordinarily,  of  course,  a  confes- 
sion will  furnish  probable  cause  for  making 
an  arrest,  there  may  be  cases  where  the  ar- 
rest Is  made  under  such  circumstances  as  to 
discredit  the  good  faith  of  the  officer  making 
the  arrest.  It  must  not  be  forgotten  that  we 
are  here  dealing  with  the  case  of  a  boy  who 
lacked  a  few  months  of  being  14  years  of  age, 
and  for  the  purposes  of  a  peremptory  we 
must  assume  that  his  testimony  and  that  of 
his  witnesses  are  true.  According  to  their 
testimony,  the  officer  spent  some  time  trying 
to  persuade  plaintiff  to  confess.  To  induce 
the  confession  he  told  him  that  bis  younger 
brother  had  confessed.  On  the  same  occa- 
sion he  exhibited  his  badge  of  authority,  dis- 
played and  flourished  his  pistol,  and  an- 
nounced that  be  was  a  detective.  He  spoke 
of  taking  plaintiff  to  Jail  or  the  reform 
school.  He  told  plaintiff  that,  If  plaintiff 
would  say  that  he  did  it,  he  would  give  plain- 
tiff a  suit  of  clothes  and  procure  him  employ- 
ment with  the  railroad.  He  returned  the  fol- 
lowing Monday  and  was  told  by  plalntlfiTs 
mother  and  sister  how  the  tracks  leading  to 
the  railroad  came  to  be  there,  and  was  fur- 
ther told  that  plaintiff  could  not  have  placed 
the  obstruction  on  the  track.  He  then  went 
to  the  Pendergrass  farm,  where  plaintUE 
was  at  work.  There  he  again  repeated  his 
promise  to  buy  plaintiff  a  suit  of  clothes  and 
procure  him  employment  with  the  railroad. 
He  himself  admits  that  he  told  plaintiff  that 
he  always  liked  to  help  a  truthful  boy,  and, 
if  it  ever  happened  that  he  could  get  plain- 
tiff a  lob,  he  would  be  glad  to  do  so.  He  also 
told  plaintiff,  who  was  afraid  that  he  would 
be  taken  to  Jail,  that  If  plaintiff  would  say 
that  he  did  it,  that  would  be  the  last  of  it 
and  plaintiff  could  go  on  with  bis  work. 
With  the  fear  that  If  he  did  not  confess  be 
would  be  taken  to  Jail,  and  under  the  promise 
that  if  be  did  confess  that  would  be  the  end 
of  It,  plaintiff  called  on  Mr.  Pendergrass  to 
witness  the  agreement,  and  then  made  the 
confession.  Thereupon  the  officer  repudiated 
the   agreement   and   made  the  arrest  and 


threatened  to  "pestle  hell"  oat  of  plaintiff 
with  a  stick  which  he  had  in  his  Iiands. 

[S]  Considering  the  case  In  the  light  of  the 
fact  that  plaintiff  was  a  mere  boy,  and  of 
the  fear  and  anxiety  whldi,  not  only  the 
presence  of  the  officer,  but  the  thought  of 
going  to  prison,  would  naturally  excite  in 
his  mind,  and  in  the  light  of  the  intimidation, 
threats,  promises,  inducements,  and  subter- 
fuges employed  to  obtain  a  confession,  we 
are  unable  to  say,  as  a  matter  of  law,  that 
the  officer  acted  in  good  faith  in  making  the 
arrest,  but  condude  that  the  facts  and  cir- 
cumstances are  such  that  bonest  and  Intel- 
ligent  men  might  reasonably  differ  as  to  the 
conclusion  to  be  drawn  from  them,  and  that 
the  question  whether  or  not  he  had  reason- 
able grounds  to  believe  that '  plaintiff  had 
committed  a  felony  was  properly  submitted 
to  the  Jury.  It  follows  that  the  trial  court 
did  not  err  in  refusing  the  peremptory  asked 
for  by  defendant. 

[4]  The  instruction  on  the  measure  of  dam- 
ages authorizes  a  finding  of  damages  for  both 
mental  and  physical  suffering.  It  does  not 
appear  that  plaintiff's  arrest  was  accom- 
panied by  unnecessary  force,  or  that,  while 
being  detained,  he  was  sub;)ected  to  any  bodi- 
ly suffering  or  physical  pain.  Under  the  cir- 
cumstances, therefore,  damages  for  physical 
suffering  were  not  recoverable,  and  the  in- 
struction on  the  measure  of  damages  was 
erroneous.  Keiner  v.  Collins,  161  Ky.  696, 
171  S.  W.  899;  G,  N.  O.  &  T.  P.  Ry.  Co.  ▼. 
CecU,  164  Ky.  377,  176  S.  W.  664. 

[I]  While  admitting  this  to  be  true,  it  is 
suggested  by  counsel  for  plaintiff  that,  in 
view  of  the  size  of  the  verdict,  the  error  was 
not  prejudicial.  In  our  opinion,  however, 
the  case  is  a  close  one,  and  we  are  not  pre- 
pared to  say  that  the  Jury  awarded  no  dam- 
ages for  physical  suffering,  but  conclude  that 
the  Judgment  should  be  reversed  for  the 
erro^  referred  to. 

In  view  of  the  above  condnsion,  it  Is  un- 
necessary to  determine  whether  plaintiff's 
counsel,  In  his  address  to  the  Jury,  exceeded 
the  bounds  of  legitimate  argument 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


BARRT  T.  PAIN'S  ADiSTR  at  aL 

(Court  of  Appeals  of  Kentucky.    Nov.  21, 1916.) 

1.  EXECDTOBS    AND   Administratobs    9=>473, 
474(2)  —  Adhinisthation  Sditb  —  Saix  o» 
Land— PABiiK»-OinB  or  ImuKiVULMm. 
In  a  suit  by  the  administrator:  and  widow  of 
a  decedent  against  the  beirs,  to  settle  his  estate 
by  selling  realty  to  pay  debts,  and  to  divide  sur- 
plus among   the   persons   entitled   thereto,   tll« 
wives  of  parties  defendant  should  be  made  par- 
ties, as  required  by  Civ.  Code  Prac.  8  496,  di- 
rectJDK  how  land  ordered  to  be  sola  may   be 
freed  from  dower  rights :  but  the  fidlure  to  make 
them  parties  was  not  a  fatal  defect,  where,  after 
the  judgment,  they  came  into  the  case  and  rati- 
fied and  confirmed  what  iias  been  done,  upon 
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privy  exxtniiaBtion,  and.  where  their  rights  te 
compensation  were  preeerred. 

[Bid.  Note.— Tor  other  caeea,  see  Executors  and 
Administrators,  Oent  Dig.  j|  2042;  Dec.  Dig. 
«=»473,  474(2).] 

2.  IiTBARB  Pebsorb  «s971— Aotioitb— Appbab- 

ANCB. 

Civ.  Code  Prac.  |  36,  snbaec.  3,  provides  tibat 
no  judgment  shall  be  entered  against  an  insane 
person  summoned  in  the  state  until  his  commit- 
tee is  made  a  party  defendant,  or  flies  a  report 
of  no  defense,  and  section  63  provides  that  the 
summons  mniit  be  served  on  an  insane  defend- 
ant or  on  hia  committee  or  on  the  person  having 
charge  of  him,  etc.  In  a  suit  by  the  Bdministra- 
tor  and  widow  of  a  decedent  against  his  heirs, 
including  an  insane  person,  to  settle  and  dis- 
tribute the  estate,  summona  was  served  on  the 
pereon  in  charge  of  the  insane  person,  though 
before  the  judgment  a  committee  was  appointed, 
who  was  not  a  party  to  the  suit  and  did  not 
appear  therein.  Held,  that  such  service  ot  sum- 
mons was  nugatory,  and  that  such  insane  person 
was  not  before  the  court,  so  that  the  court  had 
no  jurisdiction  to  order  a  sale  of  his  interest, 
aad  that  such  error  in  the  proceedings  was  not 
cured  by  the  committee's  sabsequent  request  for 
leave  to  enter  an  appearance  in  the  action  to 
unite  in  the  i)etltion  and  confirm  the  sale,  on 
the  ground  that  an  answer  had  been  prepared 
bnt  not  filed  before  Judgment  by  reason  of  mi»- 
take. 

[Ed.  Mote.— For  other  cases,  see  Insane  Per- 
sons, dent  Dig.  H  118-124;   Dec.  Dig.  «=371.] 

3.  EXKCUTOBS  AND  Administbators  «=>330  — 
Sbttlekent  or  Bbtatk- Saia  vf  Pbopbbtt. 

In  a  suit  bv  the  adailnistrator  and  widow  of 
a  decedent  against  his  heirs,  to  settle  the  estate 
by  the  sale  of  leall?  to  pay  debts  and  for  the 
distribution  of  surplus,  where  it  appeared  that 
the  amount  necessary  to  pay  debts,  costs  of  ad- 
ministration and  to  compensate  wives  of  parties 
defendant  fbr  thMr  dower  rights  would  be  re- 
alized by  the  sale  of  one  lot  of  the  estate,  the 
court  had  no  jurisdiction  to  order  a  sale  of  the 
other  lot,  where  the  case  was  not  so  prepared 
as  to  give  the  court  jurisdictian  to  sell  the  real 
estate  of  the  infant  parties. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  K  1365,  1366;  Dec. 
rKg.  «=»830.] 

Appeal  from  dzcalt  Court,  B^yette  Ooonty. 

Suit  by  tbe  adminlBtrator  and  widow  of 
Natban  Fain,  deceased  against  the  Heirs  of 
Katban  Fain,  to  settle  the  estate,  to  sell  tbe 
property  to  pay  debts,  and  to  divide  tbe  sur- 
plus among  the  persdns  entitled  thereto,  tix- 
oepUons  by  J.  F.  Barry,  pnrcbaser,  to  the 
report  of  tbe  sale  were  oyemiled,  and  he 
appeals.    Judgment  reversed,  with  directions. 

George  C.  Webb,  of  Lexington,  for  appel- 
lant W.  WoTthlngton  and  W.  O.  G.  Hobbs, 
botiti  of  Lexington,  for  appelleea 

CAHROLIi,  jr.  A  suit  was  brought  by  tbe 
administrator  and  widow  of  Natban  Fain 
against  the  heirs  of  Natban  Fain  for  tbe  pur- 
pose of  settling  bis  estate,  and  to  sell  real 
estate  to  pay  the  debts  of  tbe  decedent,  and 
dMde  whatever  surplus  from  ttke  sale  of  the 
real  estate  that  might  be  left  among  per- 
sons entitled  thereto.  Elmo  and  Leo  Fain, 
Infants  under  the  age  of  14  years,  who  had 
an  Interest  In  the  real  estate,  and  William 
Gordon   Fa^  a  person  of  unsound  mind, 


who  also  had  an  Interest  la  tbe  real  estate^ 
were  made  defendants  in  the  suit  Tbe  peti- 
tion set.  out  in  aceneral  way  tbe  value  of 
tbe  personalty  and  real  property  of  tlie  de- 
cedent and  the  amount  of  bis  debts,  and 
showed  that  It  would  be  neoeeaary  to  sell 
some  of  bis  real  estate  for  the  purpose  of 
paying  bis  debts.  It  was  further  averred 
tbat  the  decedent  owned  two  s^tarate  bouses 
and  lots  in  the  dty  of  Lexington,  and  tbat 
neither  ot  them  could  be  divided  without 
materially  impairing  ita  value.  It  further 
appeared  from  tbe  petition  tbat  Norman  Fain 
and  Ulmont  Fain,  who  were  interested  par- 
ties and  detfendants  In  the  suit,  were  married 
men,  but  their  wives  were  not  made  parties 
to  the  suit  Tbe  prayer  of  tbe  petition  was 
tbat  the  case  be  referred  to  the  commissioner 
to  ascertain  and  report  all  daims  against 
tbe  estate  and  settle  tbe  accounts  of  tbe  ad- 
ministrator; that  tbe  real  estate  be  s(dd  and 
so  much  of  the  proceeds  as  might  be  neces* 
sary  for  that  purpose  be  applied  to  the  pay- 
ment of  debts  and  tbe  remainder  divided 
among  tbe  belra  of  tbe  decedent  according 
to  their  InterestBi  There  was  no  reference  to 
the  oonunisaloner  for  tbe  purpose  of  ascer- 
taining claims  against  tbe  estate,  and  no  re- 
port fUed  by  tbe  oommlssloDer  showing  the 
amount  of  claims,  or  showing  that  be  bad 
made  any  settlement  with  tbe  administrator, 
npr  did  Uie  administrator  file  any  report,  nor 
was  there  any  evidence  showing  tbat  It 
would  be  necessary  to  sell  both  of  tbe  bouses 
and  lots  for  the  purpose  of  paying  tbe  det>ts 
of  tbe  estate,  or  evidence  showing  that  tbe 
Interest  of  the  infants  would  be  benefited  by 
a  sale  of  so  much  of  the  property  as  it  was 
not  necessary  to  sell  for  the  purpose  of  paying 
the  debts  of  the  decedent  It  further  appears 
tbat  one  of  tbe  bouses  and  lots  sold  for  $600 
and  tbat  tbe  other  was  sold  for  $2,400  to  J. 
F.  Barry,  tbe  appellant  Barry  filed  excep- 
tions to  tbe  report  of  sale  upon  tbe  grounds: 
(1)  Tbat  tbe  defendants,  Norman  and  Ulmont 
Fain,  were  married  men,  but  their  wives  were 
hot  made  parties  to  tbe  suit;  (2)  tbat  Wil- 
liam Gordon  Fain  waa  a  person  of  unsound 
niind,  and  was  not  before  the  court;  (3)  tbat 
the  bond  required  by  section  493  of  the  Civil 
Code  was  not  executed;  (4)  that  John  Rus- 
sell Fain,  an  infant,  was  not  before  tbe  court 
on  process.  Tbe  court  overruled  tbe  excep- 
tl<ms  filed  by  Barry,  tbe  purchaser,  and  be 
appeals. 

[1]  1.  After  tbe  exceptions  were  filed. 
Myrtle  Fain  and  Bessie  Fain,  wives  oil  Nor- 
man and  Tllmont  Fain,  who  bad  not  been 
made  parties  to  tbe  suit,  came  Into  the  case 
by  a  petition,  asking  that  they  be  made  par- 
ties defendant  in  connection  with  their  hus- 
bands. They  further  in  this  pleading  ap- 
proved and  confirmed  everything  that  bad 
been  done  in  the  case  as  fully  as  if  they 
had  been  originally  made  parties  defendant 
It  appearing  tbat  the  requirements  of  sec- 
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don  49S  of  the  Code,  directing  bow  land  or- 
dered to  be  sold  may  be  freed  from  tbe  dow- 
er right  of  a  married  woman,  were  compiled 
with  by  the  pleadings  and  orders  filed  and 
made  after  the  exceptions  were  filed,  these 
exceptions  were  overruled.  The  lower  conrt 
being  of  the  opinion  that  the  subsequent 
proceedings  on  the  part  of  these  married 
women  divested  them  of  dower  Interest  in 
the  land  as  completely  as  if  they  had  been 
originally  made  parties  to  tbe  suit  and  the 
provisions  of  section  495  had  been  complied 
with  before  Judgment.  Of  course  these 
women  should  have  been  made  parties  to  the 
suit,  and  such  proceedings  had  before  Judg- 
ment as  would  have  divested  them  of  the 
dower  In  the  land,  but  we  think  this  Irregu- 
larity In  the  proceedings  was  cured  by  the 
subsequent  appearance  of  these  married 
women  and  tbe  action  of  tbe  court  thereon. 
Tbe  purpose  of  the  Code,  in  requiring  mar- 
ried women  to  be  made  parties  to  a  suit  for 
the  sale  of  land  In  which  they  have  a  con- 
tingent right  of  dower.  Is  to  tree  the  land 
from  this  claim  of  dower  and  at  the  same 
time  save  to  the  married  woman  the  com- 
t)ensatlon  in  lieu  of  dower  to  which  she  Is 
entitled.  While  a  married  woman  should 
be  made  a  party  defendant  in  a  suit  against 
her  husband  involving  the  sale  of  real  es- 
tate, we  do  not  think  the  failure  to  make 
her  a  party  is  a  fatal  defect  if  after  the 
Judgment  she  comes  into  the  case  and  rati- 
fies and  confirms  what  has  been  done,  upon 
privy  examination,  and  her  right  to  com- 
pensation is  preserved,  as  was  done  in  this 
case  by  proper  orders  of  court 

[2]  2.  William  Gordon  Fain,  a  son  of  de- 
cedent, was  made  a  party  defendant,  and 
the  petition  recited  that  he  was  a  person  of 
unsound  mind  and  had  no  guardian,  curator, 
or  committee  residing  in  the  state.  The 
summons  on  this  petition  was  executed  on 
April  30,  1014,  as  the  return  shows,  on  Wil- 
liam Gordon  Fain,  by  delivering  "to  William 
Gordon  Fain,  a  person  of  unsound  mind,  and 
to  Keltic  Fain,  the  person  having  charge  of 
William  Gordon  Fain,"  a  copy  thereof.  It 
appears,  however,  from  the  record  that  the 
Judgment  was  rendered  on  February  20, 
191S,  and  that  In  January,  1915,  the  Union 
Bank  &  Trust  Ck>mpany  was  appointed  the 
committee  of  William  Gordon  Pain,  but  this 
committee  at  the  time  of  the  Judgment  was 
not  a  party  to  the  suit,  nor  did  it  In  any 
manner  enter  its  appearance.  In  view, 
therefore,  of  the  fact  that  a  committee  was 
appointed  before  the  Judgment,  it  is  very 
clear  that  this  comtnittee  before  the  Judg- 
ment should  have  been  served  with  sum- 
mons or  have  entered  Its  appearance  to  the 
suit,  as  the  appointment  of  the  committee  at 
the  time  stated  rendered  nugatory  the  serv- 
ice of  the  summons  for  William  Gordon 
Fain  on  the  person  having  charge  of  him. 
So  far,  then,  as  William  Gordon  Fain  is  con- 
cerned, the  case  should  be  treated  as  if  he 


was  not  before  the  oomt  at  tbe  time  tbe 
Judgment  was  rendered,  although,  of  course, 
he  was  a  necessary  party,  aa  he  had  an  In- 
terest in  the  land  sought  to  be  sold.  Un- 
der these  circumstances  tbe  court  bad  not 
acquired  Jurisdiction  of  William  Gordon 
Fain,  and  no  power  to  order  a  sale  of  his 
interest  in  the  estate. 

It  was  attempted,  however,  to  cure  this 
fatal  error  In  the  proceedings  after  the  ex- 
ceptions to  the  report  of  sale  were  filed,  call- 
ing attention  to  the  fact  that  William  Gor- 
don Fain  was  not  before  the  court  and  con- 
sequently the  court  had  no  Jurisdiction  to 
order  a  sale  of  his  interest  The  attempt  to 
cure  this  error  was  made  In  this  way :  The 
Union  Bank  &  Trust  Company  in  June, 
1915,  filed  an  answer  in  the  case  in  which  it 
said  that  it  had  been  appointed  the  com- 
mittee of  William  Gordon  Fain  In  January, 
1915,  and  asked  that  It  be  permitted  to  en- 
ter its  appearance  in  the  action  for  the  pur- 
pose of  uniting  in  the  prayer  of  the  petition 
and  confirming  what  had  been  done.  In  con- 
nection with  this  answer  of  the  committee, 
affidavits  were  filed,  showing  that  an  answer 
had  been  prepared  for  the  committee,  to  be 
filed  in  the  case  before  the  Judgment  had 
been  entered,  but  that  through  some  over- 
sight or  mistake,  the  answer  was  not  filed, 
nor  was  any  order  made  until  after  the  ex- 
ceptions and  report  of  sale  were  filed,  show- 
ing that  Fain  had  a  committee. 

Now  the  question  is.  Was  this  fatal  omis- 
sion cured  by  the  subsequent  proceedings  to 
which  we  have  directed  attention?  Section 
36,  subsec.  3,  of  the  Code  provides  that : 

"No  judgment  shall  be  rendered  against  *  *  • 
a  person  of  unsound  mind,  who  is  snnmioned  in 
this  state,  •  •  •  nntU  •  •  •  the  •  •  • 
committee  *  *  *  of  audi  defendant  shall 
have  made  defense,  or  have  filed  a  report,  stat- 
ing that,  after  a  careful  examinati<Hi  of  the 
case,  he  is  unable  to  make  defense." 

And  section  63  provides  that: 

"If  the  defendant  be  of  unsound  mind  the 
summons  must  be  served  on  him  and  on  one  of 
the  following  named  persons,  if  residtng  in  the 
county,  viz.:  On  his  committee.    •    •    •" 

In  Hnlsewede  r.  Churchman,  Ex'x,  111  Ky. 
51,  63  S.  W.  1,  23  Ky.  Law  Rep.  487,  it  ap- 
pears from  the  opinion  that  in  a  suit  to  set- 
tle the  estate  of  a  decedent  two  of  the  In- 
fant children  were  not  brought  before  tbe 
court  The  purchaser  at  the  sale  excepted 
to  the  report  of  sale  upon  the  ground  that  aa 
these  infants  were  not  before  the  court  by 
service  of  process  or  in  any  other  manner, 
the  Judgment  was  void.  In  an  effort  to  cure 
this  defect  after  the  exceptions  had  been  filed, 
summons  was  issued  and  served  on  the  in- 
fants, and  their  mother  was  appointed  stat- 
utory guardian;  then  by  appropriate  plead- 
ings the  guardian  prayed  the  conrt  to  confirm 
the  sale  on  the  ground  that  it  was  beneficial 
to  the  Infants,  and  evidence  was  taken  show- 
ing that  it  was  beneficial.  But  the  court 
held  that  the  Judgment  was  void  as  to  these 
Infants,  and  could  not  be  ooriected  by  the 
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Bobsequent  prooeedlngs.  .To  the  same  effect 
Is  Clay  T.  Rice,  172  Ky.  164,  180  S.  W.  11. 

HI  3.  Altbougta  no  settlement  was  made 
wttb  tbe  administrator,  it  appears  from  his 
deposition,  which  was  taken,  that  the  unpaid 
debts  against  the  estate  amounted  to  $1,768.- 
07,  and  that  he  had  In  his  hands  In  cash 
$64&61  that  could  be  used  In  paying  debts. 
So  that,  excluding  cost  of  administration  and 
whatever  amount  it  would  take  to  compen- 
sate the  wives  of  Norman  and  Ulmont  Fain 
for  dower.  It  was  necessary  to  realize  from 
a  sale  of  the  real  estate  for  the  purpose  of 
paying  the  debts  only  |1,114.46.  If  there 
should  be  added  to  this  the  amount  neces- 
sary to  pay  the  cost  of  administration  and 
the  amount  needed  to  compensate  the  wives 
of  Norman  and  Dlmont  Fain  for  their  dower 
interest,  it  is  very  plain  that  the  house  and 
lot  bought  by  Barry  for  $2,400  would  have 
paid  all  debts  and  claims  against  the  estate, 
and  left  a  balance  of  several  hundred  dollars, 
and,  this  being  so,  it  was  not  at  all  necessary 
to  sell,  for  the  purpose  of  settling  the  es- 
tate, the  other  house  and  lot,  which  brought 
$600.  Under  these  circumstances  the  court 
had  no  Jurisdiction,  under  the  record  before 
US,  to  order  a  sale  of  the  $600  bouse  and  lot, 
as  the  case  was  not  so  prepared  as  to  give 
the  court  Jurisdiction  to  sell  the  real  estate 
of  the  inffints.  Elliott  v.  Fowler,  112  Ky. 
376,  65  S.  W.  849,  23  Ky.  Law  Bep.  1676. 

In  view  of  the  errors  and  omissions  we 
have  pointed  out,  the  Judgment  ordering  a 
sale  of  the  property  and  both  sales  made 
under  it  should  be  set  aside,  and  If  it  is 
desired  to  sell  more  land  than  is  necessary 
to  pay  debts,  the  case  should  be  prepared  for 
submission  and  Judgment  in  accordance  with 
the  provisions  of  the  Code. 

■Wherefore  the  Judgment  is  reversed,  with 
directions  to  proceed  in  conformity  witii  this 
opinion. 


WEBEB-WOI/TEBS   DRY   GOODB   CO.   v. 
800TT. 

(Conrt  of  Appeals  of  Kentucky.    Nov.  21, 1916.) 

1.  AssioRXENza  voB  Bknxiit  or  Cbkditoss 

«=»4— OoffBTBtTOriON   or    IRSTBUUENT. 

Where  plaintiff,  IndeMed  to  parties  for  goods 
Cor  her  store,  signed  a  writing  turning  over  to 
representatives  of  two  of  her  largest  creditors, 
her  stock  of  goods  for  the  benefit  of  her  creditors 
in  full  of  an  accounts  to  date,  includinc  a  mort- 
gan  to  one  of  them,  on  the  back  of  which  was 
written  the  names  of  all  the  creditors  and  the 
amount  due  each,  the  two  creditors  took  the 
stock  of  goods  as  assignees  for  the  benefit  of  all 
the  creditors. 

[BO.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent.  Dig.  H  2,  8; 
Dec.  Dig.  «=»4.] 

2.  COKTRACTS  «=»326-ACn0RS— NONPXBTOBIC- 

AKCK  or  CoNDmoRS— AonoN  roB  Damages. 
if  such  instrument  eonld  be  considered  as  a 
sale  of  plaintiff's  stock  to  such  creditors  on  con- 
ditioD  that  they  should  pay  plaintiff's  other 
creditors,  the  plaintiff  woiud  have  no  cause  of 
action  against  them  until  she  showed  damages 


on  account  of  their  failure  to  pay  socb  other 

creditors. 

_[Ed.   Note.— For  other  cases,  see  Contracts, 

Dec.  Dig.  «=9326.] 

8.  CoRTXAcrrs  «s3l87(2)— BxNaarr  or  Thibd 

Pabtt— RiOHT  or  AcTioR. 
Under  the  instrument,  if  construed  as  a 
sale  of  goods  to  two  of  plamtiff's  creditors  upon 
their  agreement  to  pay  her  indebtedness  to  other 
creditors,  such  other  creditors  would  have,  a 
right  to  collect  their  debts  from  sudi  two  creidi- 
tors. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  f  798;   Dec.  Dig.  «=»187(2).] 

Appeal  from  Circuit  Ooort,  Hidcman 
County. 

Action  by  Maude  H.  Scott  against  the  Web- 
er-Welters  Dry  Goods  Company  and  another. 
Judgment  for  plaintitr  against  the  named  de- 
fendant, and  it  appeals.  Reversed,  with  di- 
rections to  sustain  a  general  demurrer  to  the 
petition. 

Bobbins  &  Bobbins,  of  Mayfleld,  and  J.  W. 
Bennett,  of  Clinton,  for  appellant.  Jna  R. 
Evans,  of  Clinton,  for  appellee. 

CARROLLk  3.  [1]  Prior  to  October  21, 
1014,  Mrs.  Maude  H.  Scott  owned  and  con- 
ducted a  store  at  Oakton,  Ky.,  under  the 
name  of  the  Oakton  Dry  Goods  Company.  A 
considerable  indebtedness  to  different  mer- 
chants from  whom  she  had  bought  goods  ac- 
cumulated, and  she  was  unable  to  pay  it. 
Two  of  her  largest  creditors  were  the  Denl- 
Bon-Ghohson  Dry  Goods  Company  and  the 
Weber-Wolters  Dry  Goods  Company.  These 
credlt<M%  as  well  as  others,  were  pressing  for 
payment  of  their  debts,  and  on  October  21, 
1914,  representatives  of  these  two  firms  went 
to  Oakton  to  see  Mrs.  Scott  in  reference  to 
their  claims.  Weber,  a  member  of  the  Web- 
er-Wolters Company,  represented  his  compa- 
ny, and  John  Samuels  represented  the  Deni- 
8on-Oholson  Company.  After  an  extended 
discussion  of  the  business  affairs  of  Mrs. 
Scott' between  these  two  men,  Mrs.  Scott,  and 
her  husband,  it  was  agreed  by  all  parties 
that  Mrs.  Scott's  liabilities  exceeded  very 
largely  her  assets,  which  consisted  entirely 
of  the  stodt  of  goods,  and  it  was  finally 
agreed  between  them  that  the  stock  of  goods 
should  be  turned  over  for  the  benefit  of  the 
creditors  to  the  Weber- Woltera  Company  and 
the  Denison-Gholson  Company,  so  that  these 
companies  might  take  control  of  the  stock  of 
goods  and  dispose  of  the  same  for  the  benefit 
of  all  the  creditors.  We  say  this  because, 
under  all  the  surrounding  circumstances,  it 
does  not  appear  that  the  writing  which  was 
then  and  there  executed  is  susceptible  of  any 
other  construction.  This  writing  is  as  fol- 
lows: 

"Oakton,  Ky.,  December  21,  1914. 

"This  is  to  certify  that  I  hereby  turn  over 
or  assin  to  Denison-Gholson  Dry  Goods  Co.  and 
Weber-Wolters  Dry  Goods  Co.  my  stock  of  mer- 
chandise and  fixtures,  except  one  soda  fountain 
and  fixtures,  for  the  benefit  of  my  creditors,  in 
full  of  all  accounts  to  date;    also  mortgage  t» 
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Deniion-Ghofeoli  <Dry  Goods  Co.  for  |!2TO,  with 
accrued  interest. 

'^akton  Dry  Goods  Co., 

"Maude  H.  Scott" 

On  the  back  of  the  paper  upon  whicb  this 
assignment  was  written  the  names  of  all  the 
creditors  and  the  amount  due  each  were  wrlt- 
t&x,  and  thlB  schedule  showed  that  she  owed 
to  the  creditors  some  $2,000.  On  the  day 
following  the  execution  of  this  paper,  which, 
as  we  construe  it,  constituted  the  Weber- 
Wolters  Company  and  the  Denlaon-Oholson 
Company  assignees  for  the  benefit  of  the 
creditors  of  Mrs.  Scott,  these  two  companies 
took  charge  of  the  stock  of  goods  and  pro- 
ceeded to  dispose  of  It  at  retail.  It  also  ap- 
pears that  on  December  28,  1914,  the  Denison- 
Gholson  Company  brought  a  suit  against 
Mrs.  Scott  and  secured  an  attachment,  which 
was  levied  on  the  stock  of  merchandise  on 
December  29,  1914.  Mrs.  Scott  was  duly 
snmmcmedln  tbls  case,  but  did  not  file  any 
answer  or  pay  any  attention  to  It,,  and  cm 
February  28,  1816,  the  attachment  was  sus- 
tained and  the  sheriff  directed  to  sell  the 
property  atta4:hed,  which  It  appears  he  did, 
and  it  was  bought-  by  one  Pryor,  represent- 
ing the  Denison-GholsoD  Company,  for  $400. 
We  merely  mention  this  incident  in  itaaslng, 
as  it  does  not  affect  any  material,  issue  In 
the  case. 

What  disposition  was  subsequently  made 
of  this  stoc&  of  goods  does  not  appear,  but  it 
is  made  clear  that  Mrs.  Scott  has  never  paid 
to  any  of  the  creditors  anything  <m  their 
debts.  When  this  writing  was  executed  on 
December  21st,  and  this  stock  of  goods  turn- 
ed over  to  tbe  Weber- Wolters  C(Hnpany  and 
the  Denison-Gholson  Company,  Mrs.  Scott 
says  that  she  had  no  further  Interest  In  the 
business,  and  had  no  concern  In  whether  the 
creditors  were  paid  or  not,  and  consequently 
did  not  bother  herself  any  more  aboat  the 
matter  until  January,  1915,  when  she  brought 
this  suit  against  the  Weber- Wolters  Company 
and  the  Denison-Gholson  Company.  In  this 
suit,  after  setting  up  the  writing  of  Decem- 
ber 2lBt,  she  averred: 

That  the  companies  named  "booght  and  took 
charge  of  said  stock  of  goods  and  agreed  to  pay 
all  of  said  indebtedness  against  said  store  to 
the  date  of  this  contract,  and  that  they  also 
agreed  to  release  and  count  paid  one  mortgage 
of  $270,  with  the  interest  accrued  thereon,  which 
the  said  Maude  H.  Scott  and  Arthur  Scott  exe- 
cuted and  delivered  on  the  19th  day  of  Febru- 
ary, 1912,  to  the  Denison-Gholson  Dry  Goods 
Company.  •  •  •  That  they  took  charge  of 
said  store  through  the  defendant's  company  and 
ran  the  business  from  the  2l8t  day  of  December, 
1014,  up  until  the  28th  day  of  December,  1914, 
when  they  breached  said  contract,  ignored  same, 
and  failed  and  refused  to  pay  said  indebtedness 
of  said  Maude  H.  Scott  and  Arthur  Scott  then 
due  creditors  up  to  said  date.  Plaintiffs  say  that 
they  are  now  willing  and  ready  to  comply  with 
said  contract,  bnt  defendant's  company  refuses 
and  fails,  and  ignores  and  have  violated  same 
by  said  failure  and  refusal  to  pay  said  indebted- 
ness against  said  stock  of  goods  as  per  contract 
above  stated.  •  •  • .  Now  plaintiffs  say  that 
by  reason  of  the  failure  of  said  Denieon-Gholson 
•Dry  Goods  Company  and  Weber-Wolters  Dry 
Goods  Company  failing  and  refusing  to  comply 


with  said  contract,  they  have  been  damaged  in 
the  sum  of  $2,000. 
"Plaintiffs    state    that    defendant's    company 

food  and  well  knew  of  all  the  outstanding  in- 
ebtedness  against  said  stock  of  goods  at  the 
time  they  bought  same,  and  that  they  agreed  and 
promised  to  pay  off  said  indebtedness  for  and 
in  consideration  of  said  stock  of  goods  located 
in  Oakton.  Now  jilaintiffs  say  that  by  reason  of 
said  breach  of  said  contract  by  said  dcdFendant's 
company  they  are  damaged  in  the  sum  of  $2,500. 
Plaintiffs  ask  and  pray  judgment  against  the 
said  defendant's  company  for  sum  of  $2,500, 
damages  sustained  by  them  by  reason  of  said 
company's  failing  and  refusing  to  comply  with 
said  contract" 

The  action,  for  some  reason,  was  dismissed 
against  the  Denison-Gholson  Company,  and 
the  Weber-Wolters  Company,  after  filing  a 
general  demurrer,  which  was  overruled,  filed 
its  answer,  which  was  merely  a.  traverse  of 
the  allegations  In  the  petition.  After  ttiis 
the  case  went  to  trial  before  a  Jury,  and  aft- 
er motions  for  a  directed  verdict,  made  in 
its  behalf  at  the  conclusion  of  the  evidence 
for  Mrs.  Scott,  and  again  when  all  the  evi- 
dence was  in,  had  been  overruled,  the  court 
instructed  the  Jury  as  follows: 

"Gentlemen  of  the  Jury,  if  yon  believe  from  the 
evidence  in  this  case  that  defendant  purchased 
the  stock  of  goods  in  controversy  from  plaintilf 
under  an  agreement  to  pay  the  indebtedness  ow- 
ing by  plaintiff'  on  said  goods,  and  if  you  further 
believe  from  the  evidence  that  the  defendant 
failed  to  carry  out  said  agreement,  then  yoa 
should  find  for  plaintiff  the  reasonable  market 
value  of  said  stock  of  goods  at  the  time  defend- 
ant took  possession  thereol  But  unless  you  so 
believe,  the  law  is  for  the  defendant,  and  yoa 
should  so  find." 

The  Jury,  after  hearing  the  evidence,  re- 
turned a  verdict  in  favor  of  Mrs.  Scott  for 
$676,  and  this  appeal  is  prosecuted  from  a 
Judgment  on  the  verdict 

The  whole  case,  as  we  think,  turns  on  tlie 
proper  construction  of  the  writing  executed 
on  'December  21st,  and  our  constmctioa  o£ 
this  writing  is  that  the  Weber-Wolters  Com- 
pany and  the  Denison-Gholson  Company  did 
not  by  its  terms,  or  by  any  reasonable  infop- 
ence  therefrofi,  porchase  the  stock  of  goods. 
They  merely  took  the  stock  of  goods  over 
as  assignees  for  the  benefit  of  the  creditors 
of  Mrs.  Scott  This  being  so,  it  is  very  plain, 
that  Mrs.  Scott  stated  no  cause  of  action  in 
her  petition  and  the  demurrer  should  have 
been  sustained. 

[2,  3]  But  even  if  it  should  be  assumed 
that  this  writing  was,  as  she  contends,  a  pur- 
chase of  the  stock  of  goods,  we  do  not  under- 
stand how  Mrs.  Scott  could  have  gone  to  the 
jury  with  her  case,  because  there  is  not  a 
particle  of  evidence  that  she  suffered  any 
damage  whatever  on  account  of  any  failure 
on  the  part  of  the  Weber-Wolters  Company, 
or  the  Denison-Gholson  Company,  either  or 
both. of  them,  to  perform  the  terms  of  the 
contract,  assuming  it  to  be  a  purchase.  If. 
a^'  she  claimed  In  her  petition,  these  compa- 
nies took  the  stock  of  goods  under  an  agree- 
ment to  pay  her  creditors,  she  could  have  no 
cause  «f  action  against  them  nntU  and  unless 
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sbe  showed  ttat  she  suffered  Bome  damage 
on  account  of  tbelr  failure  to  pay  tbese 
creditors,  and  there  Is  no  evidence  whatever 
that  she  has  or  will  snataln  any  loss  or  dam- 
age on  this  account.  It  does  not  appear  that 
any  of  the  creditors  hare  made  any  effort 
whatever  to  collect  their  debts  from  her,  or 
ever  will  do  so. 

If  her  constmctlon  of  this  contract  were 
correct,  the  creditors  would  have  a  right  to 
collect  their  debts  from  these  two  companies, 
who,  under  her  construction  of  the  contract, 
assumed  for  a  valuable  consideration  to  pay 
them,  and  who  are,  so  far  as  the  record 
■hows,  solvent  and  responsible  concerns, 
wUle  Mrs.  Soott  is  insolvent  The  situation 
la  the  same  as  if  A.  should  nuke  a  contract 
with  B.,  based  on  a  sufficient  consideration, 
by  which  B.  assumed  the  payment  of  a  debt 
A.  owed  C.  In  such  a  state  of  case,  G.  would 
have  a  right  to  bring  a  suit  on  llie  contract 
against  B.  for  the  recovery  of  his  debt ;  but 
A.  would  have  no  cause  of  action  against  B. 
for  failing  to  pay  the  debt  to  C,  unless  he 
conld  show  he  sustained  some  damage  on  ac- 
connt  of  the  failure  of  B.  to  pay  the  debt. 
Smith  V.  Lewis,  8  6.  Mbn.  229 ;  Cumberland 
Tel.  Co.  V.  Cartwright  Tel.  Co.,  128  Ky.  395, 
108  S.  W.  8TS,  32  Ky.  Law  Rep.  1S57. 

If  this  liidgment  should  stand,  the  situa- 
tion would  be  this:  Mrs.  Scott  would  have 
paid  all  of  her  debts,  amounting  to  about  92,- 
000,  and,  in  addition  to  this,  sbe  would  have 
a  Judgment  against  these  two  companies  for 
$675.  Or,  to  state  It  in  other  words,  she 
would  make  out  of  the  transaction  a  profit  of 
$75,  in  addition  to  having  all  of  her  debts 
paid,  while  these  two  companies  would  be 
out  about  $2,00a  As  we  look  at  the  matter, 
Mrs.  Scott  did  not  In  her  petition  state  a 
cause  of  action,  or  in  her  evidence  make  oat 
a  case. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  sustain  a  general  demurrer  to 
the  petition. 


NORWOOD    ▼.    KEJNTUCKT    CONFEDER- 
ATE HOME. 

(CSourt  of  AkmsIb  of  Kentucky.    Nov.  21, 191&) 

Statu  «=9l91(2)— Staxb  Insiitction— Lia- 
BiuTY  roB  P0U.VT1011  or  Waxbb  Codbbe — 
Consent  of  State. 
A  confederate  bome  established  under  Act 
Blarcb  27,  1902  ^wg  1902,  c.  27),  placing 
the  management  in  a  board  of  trustees,  ap- 
pointed by  the  Governor,  and  providing  that  the 
property  should  be  held  in  the  name  of  the  com- 
moowealth,  and  not  authorizing  it  to  acquire  and 
bold  property,  or  to  be  sued,  was  not  put  on 
the  plane  of  other  Utigants,  and  hence  was  not 
Ualde  in  damages  for  the  discharge  of  sewage 
into  a  creek  watering  plaintiff's  farm  and  ren- 
dering it  nninhabitaole,  etc.,  since  the  effect 
woald  be  to  hold  that  the  state  may  be  sued 
witlMBt  its  consent  and  its  property  subjected 
to  a  claim  for  damages  for  a  nuisance  created 
1^  its  agents. 

VEid,  Note.— For  other  cases,  see  States,  Cent. 
Dig.  f  181;   Dee.  Dig.  «=»191(2).] 


Appeal  from  Circuit  Court,  Oldham  County. 

Action  by  Annie  L.  Norwood  against  the 
Kentticky  Confederate  Home.  Judgment  for 
defendant  sustaining  a  demurrer  to  the  peti- 
tion and  dlsmis.ilng  the  petition,  and  plain- 
tiff appeals.    Affirmed. 

D.  Mozley,  of  Louisville,  and  S.  B.  De 
Haven,  of  La  Orahge,  for  appellant  Robert 
T.  Crowe  and  D.  H.  French,  both  of  La 
Grange,  for  appellee. 

CLAY,  C.  Pursuant  to  an  act  of  March 
17,  1902  (Laws  1902,  c.  27)  the  state  of  Ken- 
tucky established  the  Confederate  Home  in 
Oldham  county  to  care  for  the  infirm  and  de- 
pendent Confederate  soldiers  of  the  state. 
To  this  end  a  tract  of  land  was  acquired 
and  a  number  of  buildings  erected  thereon. 
These  buildings  are  occupied  by  the  old  sol- 
diers and  the  employes  of  the  home.  Plain- 
tiff, Annie  L.  Norwood,  owns  and  occupies  a 
farm  near  the  home.  This  farm  Is  watered  by 
a  small  stream,  which  empties  into  the  south 
fork  of  Harrod's  creek.  Some  time  ago  the 
trustees  of  the  home  constructed  a  large 
sewer,  whldi  discharges  the  sewage  from  the 
home  into  the  creek  which  flows  through 
plaintlfTs  land.  Charging  that  the  sewage 
from  the  home  polluted  the  stream  in  ques- 
tion and  created  such  offensive  odors  that 
her  home  was  rendered  uninhabitable  and 
the  value  of  her  land  destroyed,  plaintiff 
brought  this  suit  against  the  Kentucky  Con- 
federate Home  to  recover  damages.  A  de- 
murrer was  sustained  to  the  petition  and  the 
petition  dismissed.    Plaintiff  appeals. 

Plaintiff  predicates  her  right  of  recovery 
on  the  ground  that  the  defendant  is  a  cor- 
poration, and  cannot  therefore  injure  her  . 
property  without  making  just  compensation 
therefor,  as  provided  by  section  242  of  the 
Constitution.  In  support  of  this  position  we 
are  referred  to  the  cases  of  City  of  Louisville 
V.  Hehemann,  161  Ky.  623,  171  S.  W.  165, 
L.  R.  A.  1915C,  747;  City  of  Madlsonvllle  v. 
Hardman,  02  S.  W.  030,  29  Ky.  Law  Rep. 
258;  City  of  Georgetown  v.  Ammerman,  143 
Ky.  209,  186  S.  W.  202;  and  Hauns  v.  Central 
Kentucky  Lunatic  Asylum,  103  Ky.  563,  45 
S.  W.  890,  20  Ky.  Law  Rep.  246.  The  first 
three  cases  merely  held  that  municipal  cor- 
porations, although  engaged  in  the  exercise 
of  a  governmental  function,  cannot,  under  the 
Constitution,  injure  private  property  with- 
out making  Just  compensation  therefor.  In 
the  case  of  Hauns  v.  Central  Kentucky  Luna- 
tic Asylum,  supra,  Hauns  recovered  a  Judg- 
ment against  the  asylum  for  damages  to  his 
farm,  caused  by  the  discharge  of  sewage  in 
Goose  creek.  XSxecution  Issued  thereon  and 
was  levied  on  certain  personal  property  be- 
longing to  the  asylum.  A  motion  to  quash 
the  levy  was  sustained.  On  appeal  to  this 
court  the  Judgment  was  reversed,  the  court 
holding  that  so  much  of  the  asylum  property 
as   was   not   reasonably   necessary   for  the 
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proper  care  of  the  Inmates  was  subject  to  ez- 
.ecution.  This  ruling  was  based  on  the  fact 
that  the  Legislature,  in  creating  the  cor- 
poration and  authorizing  it  to  sue  and  be 
sued,  and  Investing  It  with  title  to  all  the 
property  used  for  asylum  purposes,  clearly 
intended  to  place  the  attylum  on  the  plane 
of  other  litigants  to  the  extent  indicated. 
Central  Kentucky  Asylum  for  Insane  v. 
Hauns,  64  S.  W.  643,  23  Ky.  Law  Bep.  1011. 
In  the  case  under  consideration,  however,  a 
different  state  of  facts  is  presented.  The  act 
establishing  the  home  provides : 

"That  an  institution  to  be  known  as  the  'Ken- 
tucky Confederate  Home'  is  hereby  created  and 
incorporated,  the  object  of  which  shall  be  to  care 
for  the  infirm  and  dependent  Confederate  sol- 
diers of  the  state  qf  Kentucky." 

The  purpose  of  the  act  was  to  provide, 
on  the  part  of  the  state  of  Kentucky,  for  the 
organization  and  maintenance  of  a  Confed- 
erate home.  The  act  was  to  become  efTectlve 
and  the  appropriations  available  when  the 
Confederates  of  the  state  of  Kentucky  con- 
veyed to  the  commonwealth  a  tract  of  land 
containing  not  less  than  30  acres,  with  build- 
ings and  rooms  furnished  for  the  care  and 
custody  of  not  less  than  25  persons.  The 
control  and  management  of  the  home  were 
vested  in  .a  board  of  trustees,  composed  of 
15  members,  to  be  appointed  by  the  Governor 
from  among  the  Confederate  soldiers,  or 
their  sons,  residing  in  the  state  of  Kentucky. 
The  specific  purposes  for  wliich  the  funds  ap- 
propriated by  the  state  may  be  expended  are 
clearly  set  out  and  defined.  The  act  further 
provides  that  "as  ail  of  the  said  property 
is  held  in  the  name  of  the  commonwealth  of 
Kentucky,"  the  property  sliall  be  kept  in- 
sured and  the  premiums  paid  by  the  warrant 
'  of  the  auditor  of  public  accounts.  Kentucky 
Statutes,  f  416a,  subsecs.  1-4.  Nowhere  in 
the  act  is  the  home  authorized  to  acquire  and 
hold  jiroperty,  to  aue  or  be  sued,  or  to  ex- 
ercise any  of  the  jwwers  ordinarily  incident 
to  a  corporatiiHj.  The  "Kentucky  Confed- 
erate Home"  is  simply  a  name  by  which  the 
institution  Is  designated.  The  title  to  all 
of  the  property  used  for  the  purposes  of  the 
home  is  in  the  commonwealth  of  Kentucky. 
Therefore  there  is  nothing  in  the  act  creating 
the  home  which  shows  a  clear  legislative  In- 
tent to  place  the  home  on  the  plane  of  other 
litigants.  On  the  contrary,  the  whole  act 
negatives  the  theory  that  the  home  as  such 
should  I>e  liable  in  damages  for  the  nuisance 
complained  of.  The  reason  for  the  distinc- 
tion made  in  the  case  of  Central  Kentucky 
Asylum  for  Insane  v.  Hauns,  supra,  does  not 
exist.  If  Judgment  were  recovered,  the  effect 
would  be  not  to  subject  the  property  of  an 
institution  authorized  to  sue  and  be  sued, 
but  to  subject  property  belonging  to  the  state 
itself.  While  it  may  be  true  that  pubUc 
agents,  whether  styled  a  body  corporate  or 
constituting  a  board  with  certain  powers  and 
duties,  may  be  sued  by  a  private  citizen  to 


restrain  the  «<xumi8sIon  of  some  wrong,  or  to 
compel  the  performance  of  some  duty  en- 
Joined  by  law  (Heir,  etc,  t.  Central  Ken- 
tucky Lunatic  Asylum,  97  Ky.  458,  30  S.  W. 
971,  17  Ky.  Law  Rep.  320,  28  L.  R.  A.  394, 
53  Am.  St.  Rep.  414 ;  Reliance  Mfg.  Co.  et  aL 
V.  Board  of  Prison  Commissioners,  161  Ky. 
135, 170  S.  W.  941),  and  while  it  may  be  true 
tliat  municipalities,  and  even  public  eleemos- 
ynary institutions,  empowered  to  acquire  and 
hold  property  and  sue  and  be  sued,  may, 
under  certain  circumstances,  be  liable  in 
damages  for  nuisance  resulting  in  injury  to 
private  property  (Central  Kentucky  Asylum 
for  Insane  v.  Hauns,  supra;  City  of  Louis- 
ville V.  Hehemann,  supra;  City  of  Madison- 
viUe  V.  Hardman,  supra;  Ctty  of  George- 
town r.  Ammerman,  supra),  we  are  not  in- 
clined to  extend  this  doctrine  so  as  to  apply 
to  a  public  eleemosynary  institution  not  au- 
thorized to  hold  property,  to  sue  or  be 
sued,  or  to  perform  any  of  the  functions  of 
an  ordlxiary  corporation,  but  from  which 
aU  these  powers  seem  to  tiave  been  intention- 
ally withheld.  The  necessary  effect  of  such 
a  rule  would  be  to  hold  that  the  state  Itself 
may  be  sued  without  its  consent  and  its 
property  subjected  to  a  claiiu  for  damages 
for  a  nuisance  created  by  its  agent.  It  fol- 
lows that  the  demurrer  to  the  petition  was 
properly  sustained. 
Judgment  affirmed. 


FEARS  V.  UNITED  LOAN  ft  DEPOSIT 
BANK  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  17,  1916.) 

i.  Appeal  and  Ebbob  «=>203(2>— Evidence 
— Objectiowb  Bblow— Ruling  of  Cocbt. 
Under  Civ.  Code  Prac.  {  689,  providing  that 
errors  in  decisions  npon  exceptions  to  depositions 
are  waived  unless  excepted  to,  objections  to  evi- 
dence as  depositions  were  being  taken,  and  writ- 
ten objections  to  questions  and  answers  whidi 
the  court  did  not  and  was  not  requested  to  pass 
upon,  were  waived  in  the  court  below,  and  could 
not  be  raised  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=>203(2) ;  Depositions.  Cent. 
Dig.  I  339.] 

2.  COKTBACTS  «=>128(1)  —  IlXCGALirr  —  Ob- 
BTBUCTINO   COUBSK  OF  JUSTICE. 

Any  contract  to  impede  the  due  course  of 
pablic  justice  is  illegal  and  unenforceable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  6SS-.636,  653;  Dec.  Dig.  «=> 
128(1).] 

8.   CONTBAOIS     «=>137(1)— COHBIDBBATION — Il> 

LBOALITT. 

Where  any  part  of  the  consideration  for  a 
contract  is  illegal  and  vicious,  the  entire  con- 
tract is  void. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent.  Dig.  ||  701,  706-712;  Dec  Dig.  «=» 
137(1).] 

4.  CONTBACnS    «=>139— IlXXQALITY- EirrORCK- 

IfKNT. 

Where  a  party  to  a  contract  who  is  innocent 
of  any  unlawful  purpose  in  .making  it  seeks  to 
have  it  enforced,  it  cannot  be  avoided  by    the 
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other  partt  <>n  the^grdnnd  of  tb«  nnlawtnl  and 
undisdoeed  parpoae  which  actuated  Um  is  .mak- 
ing it. 

[Ed.  Note.— For  other  case*,   see  Contracts, 
Cent.  Dig.  U  684-700;  Dec  Dig,  «=»139.] 

5.  CONTBAOTB     «sa96(l)— INVAUOITT— DUBUS 

— Pabties. 
Duress  'wiD  not  avail  as  a  plea  to  avoid  a 
contract,  unless  the  party  seeking  to  enforce  it 
or  his  agent  imposed  the  duress,  or  nnleaa  it  was 
done  with  his  knowledge  and  was  taken  advan- 
tage of  by  him  to  obtain  the  contract;  and  du- 
ress by  a  third  person  will  not  avoid  a  contract 
made  with  a  party  who  was  not  cognizant  of  it. 

[E3d.   Note.— For  other  cases,   see  Contracts, 
Gent.  Dig.  U  431.  433,  484;  Dec.  Dig.  «s»96(l).] 

6.  MOBTOAOKS  9=386(8)  —  IlXEQALITT  —  OOJC- 

poimmire  FKLOirr  —  Suitioixnot  or  Bti- 

DE^rCE. 

In  a  suit  on  a  mortgage  note  and  to  enforce 
the  mortgage  lien,  resisted  on  the  ground  that 
the  defendant  wife  was  compelled  to  execute  the 
note  and  mortgage  by  duress,  arising  from 
threats  of  the  party  to  whom  the  proceeds  were 
paid  to  prosecute  an  indictment  against  her  hus- 
band for  embezzlement,  unless  such  amount  was 
paid,  evidence  held  not  to  show  the  plaintiff's 
guil^  knowledge  and  participation. 

(Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  }  1364;    Dec.  Dig.  <8=986(3).] 

7.  Banks  and  BANxnro  «=>118  —  Aochot  — 
KKowuBoa*. 

In  such  suit,  evidence  held  not  to  show  that 
the  plaintiff's  occasional  attorney  exercised  ^ny 
agency  for  it  in  the  transaction,  so  as  to  bind  it 
by  any  knowledge  which  he  might  h<ive  had  in 
regard  to  it. 

{Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  <Ss9ll&] 

8.  Contracts  «=>134— Ilueoalitt— RATmoA- 

TIOW. 

A  contract  which  is  in  contravention  of  pub- 
lic policy  and  void  cannot  be  ratified. 

[Ed.   Note. — For   other   cases,   see   Contracts, 
Cent.  Dig.  |  722;  Dec.  Dig.  «8=>134.] 

9.  CoirrBACTB  &=>138(3)  —  Intauditt  —  Ew- 

FOBCEMZNT. 

Where  money  is  paid  and  personal  property 
tranafeired  in  the  performance  of  a  void  con- 
tract neither  the  money  nor  the  property  can  be 
recovered,  although  the  other  party  should  refuse 
to  perform  his  part  of  the  contract;  the  policy 
of  the  law  being  that,  the  parties  being  in  equal 
wrong,  a  court  of  equity  will  not  aid  either  of 
them,  but  will  leave  them  where  it  finds  them, 
and  in  the  position  in  which'  they  have  placed 
themselves! 

[Ed.  Note.— For  other  cases,   see   Contracts, 
Cent  Dig.  H  688,  689;  Dec.  Dig.  «=.138(3>.] 

iO.  CONTBACTS  «S»139— INVAUDITT— BNFOBOB- 

iikni^Pabtixb  Not  ih  Pabi  Dsuon. 
Where  the  PVtieB  to  an  illogal  contract 
Are  not  in  pari  delicti,  the  less  guilty  one  may 
have  relief  if  his  concurrence  in  the  illegality 
was  caosed  by  wme  fraud,'  duress,  or  undue  in- 
fluence practiced  upon  bim  by  the  other. 

(Ed.  N<tte.— For  other'  eases,  see  Contracts, 
Cent  Dig.  IS  684-700;  Dec.  Dig.  «ss>189.1 

11.  Contracts  *=»95(S)  — "Duress"  — Atoid- 

ANCX. 

A  wi&  induced  to  execute  a  contract,  when 
deprived  of  the  free  exercise  of  her  will  through 
threats  made  to  her  to'  prosecute  her  husband 
for  a  crime.  Was  in  duKss  and  might  avoid  the 
contract ;  "duress"  being  the  unlawful  act  of  an- 
other inducing  one  to  make  a  contract  or  per- 
form some  act  which  deprives  him  of  the  exer- 


'ciee  of  Us  free  win,  A  species  ot  fraud,  wheretn 
compulsion  takes  the  place  of  deception. 

[Bid.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  ff  439,  440;   Dec.  Dig.  <8=>95(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Duress.] 

12.  MOBTOAGES  4S>86(3)— DCBSSS— SUFFICIEN- 
.    OT  or  EVIDENCB. 

In  a  suit  to  enforce  a  note  and  a  mortgage 
lien,  resisted  on  the  ground  that  the  defendant 
wife  was  compelled  to  execute  them  by  duress 
arising  from  the  threats  of  a  third  party,  the  ad- 
ministrator of  the  deceased  surety  on  her  hus- 
band's bond  as  a  master  commissioner,  to  prose- 
cute an  indictment  against  him  for  embezzlement 
unless  the  snm  of  $750,  the  proceeds  of  the  mort- 
gage, was  paid  to  him  to  secure  a  dismissal  of 
the  indictment,  evidence  held  not  to  show  that 
defendant  wife  was  induced  to  pay  the  money  to 
him  by  duress,  or  that  he  or  his  agent  imposed 
such  duress  upon  her,  or,  knowing  of  the  duress 
under  which  she  was  laboring,  took  advantage  of 
it  to  obtain  the  money. 

(Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1364 ;   Dec.  Dig.  <8=>86(3).] 

Appeal  from  Circuit  Court,  Heniy  County. 

Action  by  the  United  Loan  &  Deposit  Bank 
against  Maggie  Fears  and  J.  B.  Fears,  her 
husband,  with  crosa^petltlcHi  by  defendants 
against  A.  6.  Elllston,  administrator  of  I.  W. 
McOinnIs,  deceased.  Judgment  for  plaintiff 
against  defendants  Fears,  denying  recovery 
upon  the  cross-petitloQ  and  dismissing  It,  and 
defendant  Maggie  Fears  appeals.    Affirmed. 

J.  P.  Hobson  ft  Son,  of  Frankfort,  and  J. 
C.  Fears,  of  New  Castle,  for  appellant.  H. 
K.  Bourne,  of  New  Castle,  for  appellee  Unit- 
ed Loan  &  Deposit  Bank.  Brown  ft  Nockols, 
of  Frankfort,  for  appellee  Elllston. 

HURT,  3.  3.  R.  Feara,  tbe  husband  of 
the  appellant,  Maggie  Fears,  was  the  master 
commissioner  of  the  Henry  circuit  court,  and 
as  such  was  tbe  custodian  of  about  $2,000, 
which  he  failed  to  pay  over  to  the  persons 
entitled  thereto,  and  the  sureties  in  his  of- 
ficial bond  were  compelled  to  pay  it  for  him. 
One  of  the  snretleB  was  I.  W.  MeOinnis,  de- 
ceased, and  his  administrator,  the  appellee 
A.  O.  EUliston,  paid  -of:  the  defalcation  tbe 
sum  of  over  $1,000.  Several  months  after- 
ward the  grand  luxy  found  and  returned  an 
indictment  against  Fears,  whlcfli  accuse^  him 
of  tbe  crime  of  emb«eElemePt  growing  out  ot 
his  defalcation  as  master  oammlssioaer. 
After  the  prosecntlon  bad  been  eentlnued 
at  one  term  of  the  court  and  aoother  term 
bad  arrived,  J.  R.  Fears  and  Us  wife,  the 
appellant,  Maggie  Fears,. borrowed  $760  from 
tbe  appellee  the  United  Loan  ft  Deposit  Bank, 
and  executed  tbeir  promissory  notes  for  the 
loan,  and  as  security  Cor  tbe  payment  of  tbe 
notes  at  maturity  executed  and  deUvered  to 
the  bank  a  mortgage  upon  a  bouse  and  lot, 
which  was  Ono  property  of  tbe  appellant  and 
in  which  she  and  ber  husband  and  family 
resided.  Tbe  money  borrowed  -was  paid 
to  tbe  appellee  Elllston,  as  administrator  of 
McGinnis,  deceased.     The  appellee  Elllston, 
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and  the  ajgent  of  a  snrety  company,  which 
was  also  a  surety  In  the  official  bond  of 
Fears,  as  master  commlBsloner,  and  which 
had  paid  for  him  one-half  of  the  defalca- 
tion, signed  a  writing,  which  was  addressed 
to  the  commonwealth's  attorney,  and  re- 
quested him  to  cause  the  indictment  against 
Fears  to  be  dismissed.  The  commonwealth's 
attorney  filed  grounds  for  his  action,  and  re- 
quested the  court  to  dismiss  the  indictment, 
which  it  did.  When  the  notes,  which  had 
been  executed  to  the  appellee  bank,  by  Fears 
and  his  wife,  became  due  they  were  not  paid, 
and  the  bank  Instituted  this  suit  to  recov- 
er Judgment  upon  the  notes  and  the  enforce- 
ment of  the  mortgage  lien  and  a  sale  of  the 
house  and  lot  to  satisfy  the  Judgment  The 
appellant  and  her  husband  resisted  a  Judg- 
ment upon  the  notes  and  the  enforcement  of 
the  mortgage  lien,  and  pleaded  In  defense  of 
the  action  that  appellant  was  compelled  to 
ezecnte  the  notes  and  mortgage  by  duress 
arising  from  threats  of  appellee  Elllston,  to 
prosecute  the  indictment  against  Fears  and 
to  cause  him  to  be  put  in  the  penitentiary, 
unless  the  sum  of  1750  was  paid  to  him.  It 
was  further  pleaded  that  the  notes  and 
mortgage  were  executed  to  obtain  the  money 
which  they  represent,  and  that  EJlllston  had 
agreed,  In  consideration  of  the  money,  to 
procure  a  dismissal  of  the  indictment  and  an 
end  of  the  prosecution  for  embezslement,  and 
that  there  was  no  other  consideration  for 
the  notes,  except  to  procure  the  dismissal  of 
the  indictment,  and  that  the  appellee  bank, 
at  the  time  It  made  the  loan  and  furnished 
the  money,  was  acquainted  with  the  purpose 
for  which  the  money  was  to  be  used,  and 
for  that  reason  the  notes  and  mortgage  were 
void,  because  they  were  ezecated  as  part  of 
the  transaction  for  compounding  a  felony. 
The  answer  of  the  appellant  and  her  husband 
was  made  a  cross-petition  against  the  ap- 
pellee Elllston,  with  a  prayer  that  the  notes 
and  mortgage  be  declared  void  and  not  en- 
forceable, but  in  the  event  the  court  did  not 
adjudge  them  such  relief,  as  against  the 
bank,  that  they  have  a  Judgment  against  El- 
llston for  the  amount  which  had  been  paid 
to  him  and  their  costs.  The  bank  replied, 
and  denied  that  it  had  any  knowledge  of  any 
duress  exercised  upon  the  appellant  to  pro- 
cure her  to  execute  the  notes  and  mortgage, 
and  denied  that  It  had  any  knowledge  of  the 
purpose  for  which  the  money,  for  which  the 
notes  were  given,  was  borrowed  or  used,  or 
liad  in  any  way  participated  in  procuring 
the  dismissal  of  the  indictment  against  Fears, 
or  in  the  compounding  of  a  felony,  by  so  do- 
ing. The  appellee  ESIlston,  for  his  answer  to 
the  cross-petition,  denied  all  the  affirmative 
allegations  therein,  and  alleged  that  the  mon- 
ey was  paid  to  him  for  an  assignment  of  the 
claim  which  he  held  as  administrator  of  Mc- 
Olnnis,  deceased,  against  Fears  for  the  mon- 
ey which  he  had  paid  as  surety  for  him,  and 
that  sudi  sale  was  made  to  appellant  at  the 


request  of  her  husband.  He  aim  denied  that 
he  had  in  any  way  placed  any  duress  upon 
the  appellant  for  the  procurement  of  the 
money,  or  had  any  knowledge  of  any  du- 
ress under  whidi  she  labored.  Tbe  af- 
firmative allegationa  of  his  answer  were 
denied  by  reply.  After  the  parties  had 
taken  such  evidence  as  they  desired  upon 
the  issues,  the  action  was  submitted  for 
trial  and  Judgment,  and  resulted  in  a  Judg- 
ment in  favor  of  the  bank  against  appellant 
and  her  husband  for  the  bums  of  the  notes 
and  the  enforcement  of  the  mortgage  lien 
upon  the  house  and  lot  to  satisfy  them,  and  a 
denial  of  any  recovery  upon  the  cross-peti- 
tion against  EHliston,  which  was  dismissed. 
From  this  Judgment  the  appellant,  Blaggle 
Fears,  has  appealed. 

[11  1.  It  is  insisted  that  muCh  of  the  testi- 
moDj  la  incompetent  and  should  not  be  con- 
sidered, for  other  reasons.  Objections  were 
made  to  a  great  deal  of  the  evidence,  along, 
as  the  depositions  were  being  taken,  and 
written  objections  were  then  filed  to  many 
questions  and  answers,  and  the  entire  dep- 
osition of  J.  B.  Fears.  The  court  did  not 
pass  upon  any  of  these  objections,  nor  does  . 
It  seem  that  it  was  ever  requested  to  do  so. 
Section  689,  Civil  Code,  provides  that: 

"Errors  of  the  court,  in  its  decinons  upon  ex- 
ceptions to  d^oaitiona,  are  waived  onless  ex- 
cepted  ta" 

Hence,  if  the  court  had  been  requested  to 
pass  upon  the  objections  to  the  depositions 
and  had  done  so,  and  an  exception  to  the  de- 
cision had  nV)t  been  taken,  the  decision 
would  not  be  a  question  upon  this  appeal, 
because  the  objection  to  the  evidence  and  the 
adverse  ruling  thereon  would,  according  to 
the  literal  language  of  the  Code,  have  been 
waived.  Hence,  in  the  instant  case,  the  ob- 
jections having  been  made;  but  the  parties 
failing  to  have  the  court  pass  upon  the  objec- 
tions and  no  decision  thereon  having  been 
made,  it  must  be  concluded  that  the  objec- 
tions were  all  waived  in  the  court  below,  and 
is  not  a  question  which  can  be  raised  upon 
appeal.  Com  v.  Sims,  S  Hetc.  891;  Lewis  ▼. 
Wright,  8  Bush,  811;  Webber  v.  Webber, 
1  Meta  18 ;  Russell's  Heirs  v.  Marks'  Heirs, 
3  Mete  88;  Snedagar  v.  Elncald,  60  S.  'W. 
522.  22  Ky.  Law  Rep.  1347;  Bronson  y. 
Green,  2  Duv.  234. 

2.  Passing  to  the  merits  of  the  coatro- 
versy,  it  appears  that  the  indictment  vras 
returned  against  J.  R.  Fears,  at  the  January 
term,  1913,  of  the  circuit  court,  and  at  tlie 
April  term  was  continued  for  a  reason,  wbieb 
does  not  appear,  and  at  the  September  term 
it  was  dismissed.  We  presume  that  Fears 
was  arrested  before  the  April  term,  and 
was  under  bond  for  his  appearance  to  an- 
swer the  indictment  thereafter.  On  the  9tbi 
day  of  September,  which  was  during  tbe 
September  term  of  the  court  and  probably  on 
the  day  or  the  day  before  the  indictment 
was  set  for  trial,  the  notes  and  mortgage 
sued  on  were  executed.    On  the  10th  day  ot 
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September,  the  request  of  the  sureties  In  ttie 
official  bond  of  Fears  for  a  dismissal  of  the 
Indictment  was  signed,  and  on  the  11th  day  of 
September  the  reqiuests  were  filed  in  court 
and  the  prosecution  dismissed.  It  is  not 
pretended  that  any  officer  or  director  of  the 
appellee  bank  had  any  actual  knowledge,  at 
the  time  the  loan  was  made  and  accepted,  of 
the  purpose  of  the  obligors,  in  the  notes,  in 
borrowing  the  money,  or  what  was  Intended 
to  be  done  with  it.  The  place  of  business  of 
the  bank  is  at  Gampbellsburg,  while  the  ap- 
pellant and  her  family  resided  at  New  Castle. 
Both  towns  are  in  the  same  county,  but  the 
distance  between  them  is  not  shown.  It  Is 
insisted,  however,  that  H.  E.  Bourne,  an 
attorney  through  whom  it  is  claimed  the 
loan  was  consummated,  was  an  attorney  for 
the  bank,  and  that  he  had  knowledge  of  the 
purpose  of  the  loan  and  wbnt  was  Intended 
to  be  done  with  the  money  arising  from  it; 
that  Bourne  was  acting  as  attorney  for  the 
bank  and  made  the  loan  for  it;  that  lie 
knew  that  the  money  was  to  be  paid  to  Ellis- 
ton  for  the  purpose  of  stifling  the  prosecu- 
tion and  participated  in  the  intent  to  accom- 
plish the  unlawful  purpose  by  preparing  the 
notes  and  mortgage  and,  also,  a  check  to 
ElUston,  upon  the  bank  for  the  money,  to  be 
signed  by  appellant  It  Is  not  claimed  that 
the  bank  participated  to  any  extent  in  the 
intent  to  secure  the  stifling  of  the  prosecu- 
tlon,  except  the  claim  that  it  is  bound  by 
the  acts  and  knowledge  of  Boume.  It  is  not 
pretended  that  the  bank  was  guilty  of  any 
act  of  coercive  nature,  or  anything  which 
would  have  or  did  place  the  appellant  in 
duress  or  caused  her  to  execute  the  notes  and 
mortgage  against  her  will  or  otherwise.  Xhe 
contention  of  iqyellant  is  that  Elliston  had 
agreed,  in  consideration  of  the  sum  of  $760 
to  be  paid  to  him,  that  he  would  cause  the 
prosecution  against  Fears  to  be  dismissed, 
and  that  was  the  entire  consideration  which 
appellant  was  to  receive  for  the  money;  that 
the  bank,  through  its  attorney,  Boume,  knew 
of  tliis  vicious  contract,  and  furnished  the 
money  for  the  purpose  of  enabling  the  prose- 
cution to  be  compounded,  and  participated 
in  the  intent  to  compound  the  f  eltmy,  as 
above  stated. 

[2,  3]  It  may  be  conceded,,  that  any  con- 
tract to  impede  the  due  course  of  public  Jus- 
tice is  Illegal  and  unenforceable.  An  was 
said  In  Swan,  etc.,  v.  Chandler,  etc.,  8  B. 
Hon.  97: 

"It  is  against  pnbUc  policy  to  permit  indi- 
viduals to  settle  and  adjust  offenses  of  a  criminal 
nature,  the  punishment  of  which  is  deemed  es- 
sential to  the  general  welfare.  OOie  effect  of 
such  contracts  n  to  encourage  the  commission 
of  crime,  and  the  law  denounces  them  as  im- 
poUtic  and  illegal." 

It  has  been  held  ttiat,  if  any  part  of  the 
ooDsideratlon  for  a  contract  is  illegal  and 
vicious,  the  entire  agreement  is  void.  Klm- 
brough  ▼.  Lane,  11  Bush,  558;  Gardner  v. 
Maxey,  9  B.  Hon.  90;   Donallen  v.  Lennox, 


6  Dana,  91 ;  Woods  v.  McCabn,  6  Dana,  886; 
Brown's  Adm'rs  v.  Langford's  Adm'rs,  S 
Bibb.  500;  McGiU's  Adm'r  v.  Burnett,  7  J.  J. 
Marsh.  641 ;  Averbeck  v.  Hall,  14  Bush,  605. 
The  contract  between  the  appellant  and  her 
husband  and  the  appellee  bank  in  the  in- 
stant case,  however,  was  not  to  compound  a 
felony,  but  the  contract  was  solely  to  lend 
to  the  appellant  and  her  husband  the  sum  of 
$750,  which  they  agreed  to  repay  according 
to  the  tenor  of  the  notes,  and  to  secure  the 
payment  by  the  mortgage.  It  is  not  pretend- 
ed that  the  bank  had  any  interest  in  or  de- 
sired that  the  felony  be  not  punished. 

[4]  Where  a  party  to  a  contract,  who  is 
innocent  of  any  unlawful  purpose  in  making 
the  contract,  seeks  to  have  it  enforced.  It 
cannot  be  avoided  by  the  other  party  on  ac- 
count of  the  unlawful  purpose,  which  actu- 
ated him  in  making  It,  and  which  purpose  he 
did  not  disclose.  Steele  v.  Curie,  4  Dana, 
381.  In  Hedges  v.  WaUace,  2  Bush,  442,  92 
Am.  Dec.  407,  it  was  held  that  In  a  case  of 
a  vendor  and .  vendee,  although  the  vendor 
may  have  knowledge  of  the  unlawful  pur- 
pose of  the  vendee  in  purchasing  the  prop- 
erty, and  the  unlawjFul  purpose  to  which  he 
intends  to  apply  it,  the  contract  for  the  pay- 
ment of  the  purchase  price  Is  not  void  or 
unenforceable,  at  the  suit  of  the  vendor,  un- 
less the  acc<nnpllshment  of  the  unlawful 
purpose  entered  into  transaction  as  an  in- 
ducement or  motive  for  the  sale,  or  the  ven- 
dor participated  In  the  intent  to  accomplish 
the  illegal  act.  In  the  last-mentioned  case, 
the  court  quoted  with  approval  the  follow- 
ing excerpt  from  the  opinion  in  Dater  v. 
Earl,  3  Gray  (Mass.)  482: 

"If  the  illegal  use  to  be  made  of  the  goods 
•  •  •  enters  into  the  contract,  and  forms 
the  motive  or  inducement  in  the  mind  of  the 
vendor  or  lender,  to  the  Bale  or  loan,  then  he  can- 
not recover,  provided  the  goods  and  money  are 
actually  used  to  carry  out  the  contemplated  de- 
sign. But  bare  knowledge,  on  the  part  of  the 
vendor,  that  the  vendee  intends  to  put  the  goods 
or  money  to  an  illegal  use,  will  not  vitiate  the 
sale  or  loan,  and  deprive  the  vendor  of  all  reme- 
dy for  the  parcbase  money." 

With  relation  to  the  claim  by  appellant 
that  she  was  compelled  to  execute  the  notes 
and  mortgage  through  duress  imposed  upon 
her,  as  before  said.  It  is  not  claimed  that  ap- 
pellee bank  was  in  any  way  responsible  or 
caused  any  duress,  under  which  she  was 
laboring.  The  claim  is  tiiat  the  duress  arose 
from  the  threats  and  actions  of  ain>enee  El- 
ilston,  who.  It  was  alleged,  had  threatened 
to  cause  her  husband,  J.  R.  Fears,  to  be  con- 
victed and  confined  In  the  penitentiary,  and 
had  employed  attorneys  to  prosecute  Mm  for 
the  crime  of  embezzlement 

[6]  It  is  well  settled  that  duress  will  not 
avail  as  a  plea  to  avoid  a  contract,  unless 
the  one  who  is  seeking  to  enforce  the  con- 
tract, or  an  agent  of  his,  imposed  the  duress, 
or  that  it  was  done  with  his  knowledge  and 
was  taken  advantage  of  by  him  for  the  pur- 
pose of  obtaining  the  contract.    As  said  in     \ 
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Ely  T.  Hartford  life  Insurance  Co.,  128  Ky. 
808,  110  a.  W.  267,  83  Ky.  I-aw  Rep.  272: 

"Duress  by  a  third  person  will  not  avoid  a  con- 
tract made  with  a  party  who  was  not  cognizant 
of  it."  Long  V.  Branham,  30  Ky.  L«w  Rep.  552, 
99  S.  W.  271 ;  Hall  v.  Hall,  118  Ky.  656,  82  S. 
W.  268,  26  Ky.  Law  Rep.  553;  9  B.  O.  h.  729; 
Fightmaster  v.  Levi,  17  S.  W.  195,  13  Ky. 
Law  Rep.  412. 

It  Is  not  shown  or  contended  that  any  of- 
ficer, director,  or  agent  of  the  appellee  bank 
bad  any  knowledge  of  any  duress  having 
been  Imposed  upon  the  appellant,  which  In- 
duced the  execution  of  the  notes  and  mort- 
gage, but  Instead,  the  proof  afflrmatiyely 
shows  the  contrary. 

[(,  7]  The  evidence  relied  upon  to  show  a 
guilty  knowledge  and  participation  on  the 
part  of  the  appellee  bank  In  the  transaction, 
which  resulted  In  the  borrowing  of  the  mon- 
ey and  the  payment  of  it  to  Elllston,  and 
which  it  is  insisted  constituted  a  stifling  and 
impeding  of  the  due  execution  of  the  crim- 
inal laws,  is  as  follows: 

J.  R.  Fears  testifies  that  some  time  previ- 
ous to  the  finding  of  the  indictment  against 
him,  EUiston  came  into  his  oflice,  accompa- 
nied by  H.  K.  Bourne,\and  there  requested 
Bourne  to  ask  him  what  he  (Fears)  was  go- 
ing to  do  al>out  paying  the  money  which 
EUiston  had  paid  out  for  him  upon  his  bond. 
Fears  answered  that  be  did  not  know;  that 
he  was  not  in  a  condition  to  pay  it  then. 
EUiston  then  said  to  Bourne,  to  say  to  Fears, 
that  unless  he  and  his  wife  would  give  him 
a  mortgage  upon  her  property  for  91,000  or 
pay  him  the  money,  he  would  indict  him 
when  the  Henry  circuit  court  should  sit 
Fears  sqid  that  he  could  not  pay  the  money 
then,  but  to  wait  untU  court  convened,  and 
in  the  meantime  it  might  be  adjusted.  El- 
liston  then  said: 

"Say  to  him  that  unless  I  get  $1,000  or  a  mort- 
gage or  the  money  secured,  that  I  wiU  indict 
him,  and  grief  and  tears  will  not  avail  anything 
with  me." 

Fears  further  stated  that  Bourne  was  El- 
liston's  attorney,  although  he  does  not  state 
any  fact  or  circumstance,  other  than  this, 
to  indicate  that  such  relation  existed  between 
EUiston  and  Bourne.  EUiston  and  Bourne 
denied  that  such  conversation  occurred,  or 
that  anything  was  said  about  a  mortgage  by 
Fears  and  his  wife,  or  that  EUiston  made  any 
threat  to  indict  Fears,  or  made  a  threat  of 
'  any  kind.  EUiston  testifies  that  he  and  Fears 
were  not  on  friendly  relations,  and  he  re- 
quested Bourne  to  go  with  him  into  Fears' 
ofilce  for  that  reason,  and  because  he  would 
not  trust  hlmsdf  to  have  any  conversation 
with  Fears,  unless  there  should  be  some  other 
person  present ;  that  Bourne  was  not  his  at- 
torney at  all ;  that  he  requested  of  Fears  to 
know  whether  he  intended  to  repay  the  sum 
he  had  paid  for  him;  that  Fears  said  that 
be  .was  not  in  a  condition  to  pay  it,  and  that 
he  (EUiston)  said  that  he  would  insist  upon 
Fears  paying  it;  and  that  this  was  aU  tiiat 
:  transpired.    .  Bourne  corroborates    EUiston, 


except  that  he  says  that  EUiston  said  to 
Fears  "that  he  had  better  pay  it"  Fears  far- 
ther testified  that  he  had  no  farther  commu- 
nications with  Mliston,  but  during  the  Sep- 
tember term  of  the  court,  after  the  indict- 
ment in  January,  that  Bourne  frequently 
mentioned  the  matter  to  talm,  and  suggested 
that  If  he  would  pay  the  mcmey  or  secure 
by  mortgage  to  EUiston  the  sum  of  $500,  the 
Indictment  would  be  dlsntissed;  that  after- 
ward he  was  Informed  that  $750  or  a  mort- 
gage for  that  amount  would  be  necessary; 
that  he  was  willing  to  give  the  mortgage,  if 
he  could  get  the  consent  of  his  famUy ;  and 
that  flnaUy  his  wife,  the  appeUant,  agreed 
to  execute  the  mortgage;  that  Bourne  pre- 
pared the  notes  and  mortgage  and  a  check, 
payable  to  EUiston,  to  be  signed  by  the  ap- 
pellant, Mrs.  Fears,  in  his  (Fears')  otRce; 
that  he  did  not  know  that  the  mortgage  was 
to  be  given  to  the  bank  untU  Bourne  prepared 
it.  He  also  stated  that  in  the  transaction 
with  the  bank  Bourne  was  the  attorney  for 
the  bank,  but  he  does  not  state  any  fact  or 
any  circumstance  which  would  indicate  that 
such  was  the  fact,  or  that  he  had  knowledge 
of  such  relation  existing  between  the  bank 
and  Bourne. 

Morgan  Fears,  a  son  of  the  appellant,  tes- 
tified that  on  the  day,  or  the  day  before,  the 
notes  and  mortgage  were  executed  Bourne 
said  to  him  that  the  indictment  would   be 
dismissed  if  the  appellant  would  execute  the 
mortgage.    The  depositions  of  the  president, 
vice  president,  and  cashier  of  the  bank  were 
taken,  and  they  disclose  that  these  officials' 
did  not  know  that  Fears  had  been  indicted, 
but  proved  that  Bourne,  for  several  years 
past,  had  been  the  attorney  for  the  bank  when 
it  was  engaged  in  any  litigation,  but  that  be 
was  not  retained  regularly  by  it,  but  only 
acted  for  it,  when  employed,  upon  si)ecial 
occasions  to  do  so.    Bourne's  testimony  was 
to  the  effect  that  he  had  t)een  employed  and 
had  been  paid  fees  by  the  bank  in  two  suits, 
in  which  it  had  been  engaged  within  the  pre- 
vious five  or  six  years ;   that  he  was  not  an 
attorney  for  the  bank  except  when  it  had 
lltigati<m,  and  had  no  authority  to  represent 
it  regularly,  and  only  when  it  retiuested  bim 
to  do  so;  that  in  the  transaction  in  contro- 
versy he  was  not  acting  as  attorney  for  the 
bank,  but  he  was  attorney  for  Fears  and  Ills 
wife;  that  J.  B.  Fears  requested  him  to  in- 
terview EUiston  and  ascertain  whether   he 
would  sell  the  claim,  which  he,  as  adminis- 
trator, held  against  him,  to  appellant    for 
$750;    that  appellant  would  give  mortgage 
upon  her  property  and  procure  the  money  for 
that  purpose,  and  EUiston  agreed  to  accept 
the  $750  for  the  claim ;   that  he  informed  j, 
R.  Fears  of  ElUston's  acceptance  of  the  prop- 
osition;   that  Fears  then  requested  him    to 
assist  him  In  borrowing  the  money;     tliat 
he  Interviewed  the  cashier  of  the  appellee 
bask  upon  the  subject  by  telephone,    aud 
informed  him  that  Uie  appellant  desired,    to 
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borrow  from  It  $750,  and  to  secure  its  pay- 
ment by  a  mortgage  upon  her  house  and  lot, 
which  was  worth  from  $1,200  to  $1,500 ;  that 
the  cashier  agreed  to  lend  the  money  to 
the  appellant,  If  the  title  to  the  property  was 
good ;  that  he,  as  attorney  for  Fears,  exam- 
ined the  title,  and  at  his  request  prejpared  the 
notes  and  mortgage  and  a  check  upon  the 
bank,  payable  to  Elllston,  for  the  money; 
that  Fears  took  away  the  papers,  and  the 
notes  and  the  mortgage  were  returned  to  him 
executed;  that  the  check  was  not  returned 
to  him ;  that  he  caused  the  mortgage  to  be 
recorded  and  sent  the  notes  to  the  bank,  and 
directed  It  to  credit  the  appellant  with  ttie 
$750;  tliat  he  did  not  inform  the  cashier  of 
the  bank  who  made  the  loan  for  the  bank  for 
wliat  purpose  the  money  was  to  l>e  used.  He, 
furthermore,  denied  that  he  had  ever  liad  any 
conversation  with  Morgan  Fears  in  regard  to 
the  transaction,  or  with  the  appellant,  and 
knew  nothing  of  lier  laboring  under  any 
duress  or  any  duress  imposed,  or  attempted  to 
be  imposed,  upon  her  in  the  execution  of  the 
notes  and  mortgage.  He  further  denied  that 
he  ever  suggested  to  Fears  that  if  be  would 
pay  or  give  a  mortgage  for  $500,  or  any  oth- 
er sum,  the  indictment  would  be  dismissed. 

These  facts  do  not  show  any  agency  for 
the  bank  by  Bourne  in  tlie  transaction,  and 
hence  the  bank  was  not  bound  by  any  knowl- 
edge which  Bourne  may  have  had  in  regard 
to  it  Being  without  knowledge  of  the  claim- 
ed duress  or  of  the  purpose,  for  wliich  the 
borrower  intended  to  use  the  monoy,  its  con- 
tract cannot  be  voided,  either  on  account 
of  duress!  imposed  upon  the  appellant  by 
others,  under  which  she  may  have  executed 
the  notes  and  mortgage,  or  on  account  of 
any  unlawful  purpose  for  which  the  mon- 
ey was  borrowed  and  used,  and  which  was 
not  disclosed  to  it  by  appellant  or  other  per- 
s<»s,  and  hence  could  not,  in  lending  the 
money,  bare  participated  in  the  intent  to 
accomplish  any  unlawful  purpose  designed 
by  the  borrower  to  be  effected  by  the  use  of 
the  money,  and  neither  could  the  compound- 
ing of  a  felony  have  entered  into  the  con- 
tract on  the  part  of  the  bank  or  constituted 
any  part  of  its  motive  or  inducement  for  the 
lending  of  the  money. 

3.  The  Judgment,  denying  amy  relief  against 
8pi)ellee  Elllston  upon  the  cross-petition  of 
tlte  appellant,  remains  to  be  considered.  In 
considering  this  branch  of  the  ccmtroversy, 
the  position  of  the  appellee  bank  can  be  en- 
tirely eliminated  from  any  connection  with  It, 
as  the  money,  wlien  deposited  to  the  credit 
of  the  appellant,  was  her  pri^erty,  and  hav- 
ing paid  it  to  appellee  Elllston,  can  she  now 
recover  it  from  him?  As  before  stated,  it  la 
contended  for  appellant  that  the  only  consid- 
eration for  the  payment  of  the  money  to 
EUlston  was  an  agreement  by  him,  In  con- 
sideration of  the  payment  to  him  of  the  mon- 
ey, to  procure  the  dismissal  of  the  Indict- 
ment, and  therdiy  to  shield  the  husband  of 


the  appellant  from  titie  pTuiUhihbntr  which 
be  should  have  received  for  the  commlssicni 
of  a  crime,  which.  It  is  to  the  welfare  of 
the  public  should  be  punished. 

[8, 1]  This  character  of  a  contract  Is  In 
contravention  of  public  policy  and  is  void, 
it  cannot  be  ratified,  and  is  unenforceable 
at  the  suit  of  either  party  to  it.  According 
to  the  contentloa  of  appellant,  this  contract 
was  an  executed  one,  the  money  having  been 
paid  and  the  indictment  procured  to  be  dis- 
missed were  all  the  things  to  l>e  performed 
under  the  contract  betweoi  appellant  and 
ElUston.  The  common-law  rule  and  the  one 
applied  to  such  transactions  is  that  where 
money  is  paid  and  personal  property  trans- 
ferred in  performance  of  such  contract,  nei- 
ther the  money  nor  the  property  can  be  re- 
covered, although  the  other  party  should  re- 
fuse to  perform  his  i>art  of  the  contract,  the 
policy  of  the  law  being  that,  the  parties 
being  in  equal  wrong,  a  court  of  equity  will 
not  give  aid  to  either  of  them,  but  will  leave 
them  Just  as  It  finds  them  and  in  the  posi- 
tion In  which  they  hare  placed  themselves. 
Chapman  and  Wife  v.  Haley,  117  Ky.  1004, 
80  S.  W.  190,  25  Ey.  Law  Bep.  2182,  4  Ann, 
Cas.  712;  Central  Trust  &  Safety  Deposit 
Co.  V.  Respass,  112  Ky.  606,  66  S.  W.  421.  23 
Ky.  Law  Rep.  1905,  66  L.  R,  A.  47»,  99  Am. 
St.  Rep.  317;  Smith  v.  Richmond,  114  Ky. 
303,  70  S.  W.  846,  24  Ky.  Law  Ifep.  1117, 
102  Am.  St.  Rep.  283;  Davezac  v.  SeUer, 
i2  Ky.  Law  Rep.  599;  6  B.  a  L.  761 ;  Am, 
&  Eng.  Ency.  of  Law,  voL  16,  1001;  Green 
V.  HolUngsworth,  6  Dana,  173,  80  Am.  Dec. 
680;  Norrls  v.  Norrls'  Adm'r,  9  Dana,  817, 
35  Am.  Dec.  138 ;  Gray  v.  Roberts,  2  A.  K. 
Marsh.  209,  12  Am.  Dec.  383 ;  American  Na- 
tional Bank  v.  Madison,  144  Ky.  162,  137  S. 
W.  1076,  38  L.  R.  A.  (N.  S.)  697.  The  con- 
tention on  the  part  of  the  appellant  being 
that  she  paid  the  $750  to  appellee  Elllston 
upon  the  sole  consideration  that  he  would 
procure  the  indictment  against  her  husband 
to  be  dismissed,  and  the  evidence  tending 
conduslvely  to  show  that  was  her  purpose 
and  Intention,  whatever  may  have  been  the 
motive  of  Elllston  In  receiving  the  money, 
it  would  seem  that  she  falls  absolutely  within 
the  purview  of  the  principle  above  enunci- 
ated, and  that  a  court  of  equity  cannot  grant 
her  any  relief,  except  she  be  of  a  class  here- 
after mentioned.  On  account  of  the  Illegal 
and  vicious  nature  of  such  contracts,  the 
courts  consistently  refuse  to  either  enforce 
them  when  executory,  or  to  rescind  them  and 
restore  the  status  quo  between  the  parties  to 
them,  when  they  have  been  executed,  but  will 
leave  each  of  them  to  the  consequences  of 
his  own  wrong  doing. 

[10]  However,  if  the  parties  to  an  Illegal 
contract  are  not  equally  wrong,  or  as  Is 
termed,  In  part  delicto,  the  less  guilty  one, 
though  concurring  In  the  illegal  act,  may 
have  relief,  If  his  concurrence  was  caused 
by  some  fraud,  duress,  or  undue  Influence 
practiced  upon  him  by  the  other.    Anderson's 
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Adm'r  V.  Meridetb,  82  Ky.  864;  Harper  ▼■ 
Harper,  etc,  85  Ky.  160.  3  S.  W.  5,  8  Ky. 
Law  Rep.  820,  7  Am.  St  Rep.  583 ;  LouisviUe 
Insr.  Co.  V.  Hoffman,  etc.,  50  S.  W.  979,  20 
Ky.  liBW  Rep.  2016;  2  Pomeroy's  Eqnity, 
H  942-840;  6  R.  C.  L.  834.  It  is  Insisted, 
In  the  Instant  case,  that  the  dnress  prac- 
ticed upon  appellant  by  Elllston  entitles  her 
to  relief  from  the  consequences  of  her  act 

[111  Duress  Is  where  one,  by  the  unlawful 
act  of  another.  Is  Induced  to  make  a  con- 
tract or  perform  some  act  nnder  drcum- 
Btances  which  deprive  him  of  the  exercise 
of  bis  free  will.  It  is  a  species  of  fraud, 
wherein  compulsion  takes  the  place  of  de- 
ception. While  generally  a  contract  cannot 
be  avoided,  because  of  duress  imposed  upon 
some  person  other  than  the  one  seeking:  to 
avoid  the  contract.  It  is  well  settled  that  if 
a  wife  is  Induced  to  execute  a  contract, 
through  being  deprived  of  the  free  exercise 
of  her  will,  through  fears  aroused  by  threats 
made  to  her  to  prosecute  her  husband  for 
a  crime,  this  is  a  duress  which  will  avoid 
a  contract 

[12]  In  this  case,  then,  two  questions 
arise.  One  is:  Was  appellant  caused  to  pay 
the  money,  which  she  received  for  the  notes 
sued  on,  to  Elllston,  by  duress,  as  above 
described?  The  other  is:  Did  Elllston  or 
his  agent  impose  the  duress  upon  her,  or, 
knowing  of  the  duress  under  which  she  was 
laboring,  did  he  take  advantage  of  It  to  ob- 
tain the  money?  It  must  be  conceded  that 
from  the  fact  that  he  was  before  the  grand 
Jury  at  the  time  the  indictment  was  found, 
and  that  he  thereafter  employed  counsel  to 
assist  in  the  prosecution  of  Fears,  and  that 
as  soon  as  he  received  the  check  for  $750, 
he  was  willing  for  the  indictment  to  be  dis- 
missed and  the  prosecution  to  end,  and  re- 
quested the  commonwealth's  attorney  to  dis- 
miss It,  his  conduct  bears  strong  earmarks  of 
the  truth  of  the  averment  that  be  had  en- 
tered into  an  illegal  contract  to  compound 
the  crime  and  was  attempting  to  coerce 
money  out  of  Fears  by  means  of  the  prosecu- 
tion. However,  t^ere  is  no  denial  of  the 
guilt  of  Fears  of  the  charge  in  the  indict- 
ment, as  he  is  a  lawyer  and  testifies  that 
he  entertained  no  hope  of  an  acquittal,  and 
Blliston  was  within  his  rights  if  he  was  in 
good  faith  seeking  the  convlctl<Hi  of  Fears. 
Neither  can  It  be  Imputed  to  him,  as  a  wrong- 
ful act,  that  he  was  willing  to  receive  the 
money,  or  a  part  of  it,  which  Fears  owed 
him.  Elllston  deposes  that  he  never  at  any 
time  made  any  threat  of  prosecution  or  con- 
viction of  Fears;  that  be  never  made  any 
proposition  to  receive  payment  of  the  debt, 
and  in  conaideratlcMi  thereof  to  cease  the 
prosecution;  that  no  one  ever  made  any  sudi 
proposition  to  him,  nor  he  to  any  one;  that 
he  never  entered  into  any  such  contract  nor 
proposed  any  such ;  that  he  never  made  any 
threat,  to  prosecute  or  secure  the  conviction 
'  of  Fears,  to  appellant  or  her  husband;  that 


he  did  not  know  of  any  arrangements  being 
made  by  appellant  or  her  husband  to  obtain 
the  mon^  paid  to  him.  There  is  not  any 
proof  from  any  source  that  ElUston  ever 
made  any  threat  to  prosecute  or  Imprison 
Fears,  except  the  statement  of  Fears  here- 
tofore mentioned,  in  the  truth  of  which  he 
was  contradicted  by  Elllston  and  Bonrne. 
There  was  not  any  evidence  to  the  effect  that 
any  contract  or  agreement  was  made  by 
Elllston  with  appellant,  either  in  person  or 
by  agent,  that  he  would  Induce  the  dismissal 
of  the  indictment  in  c<Hislderation  of  the  pay- 
ment to  him  of  the  money.  EilUston  cor- 
roborates Bourne  in  the  statement  that 
Bourne  bore  an  offer  from  Fears  to  him,  to 
the  effect  that  appellant  would  give  him  $750 
for  the  claim  which  he  held  against  Fears, 
and  that  he  accepted  the  proposition,  and 
that  was  the  pretense  upon  which  the  money 
was  paid  to  him.  It  appears  that  as  soon  as 
he  received  the  che<^  he  assigned  the  claim 
whl(A  he  held  against  Fears  to  appellant, 
and  delivered  It  to  Fears'  attorney.  Bourne 
testifies  that  he  told  Fears  while  the  negotia* 
tions  were  in  progress  that  Elllston  would 
not  lend  his  aid  to  stopping  the  prosecu- 
tion, and  that  he  would  have  to  look  to  the 
attorney  f&r  the  commonwealth  to  secure 
that  relief.  He  also  testifies  that  Fears  said 
that  he  would  look  to  the  commonwealth's 
attorney  to  dismiss  the  indictment  Probably 
that  official  was  not  willing  to  do  it  until  the 
debt  should  be  satisfied.  Eilllstcm  explains 
that  the  reason  he  signed  the  request  for  the 
indictment  to  be  dismissed  was  that  his  own 
attorney  approached  him  with  the  statement 
that  the  commonwealth's  attorney  desired 
his  signature  to  the  request,  and  that  he  ac- 
ceded to  It  Elllston  testifies  that  he  did  not 
enjoy  friendly  relations  with  the  common- 
wealth's attorney  at  that  time,  and  hence 
it  cannot  be  supposed  that  he  Influenced  the 
determination  of  the  attorney  to  enter  the 
nolle  prosequi,  or  that  he  had  undertaken  to 
do  so.  The  evidence  is  very  convincing  that 
appellant  did  not  desire  to  execute  the  notes 
and  mortgage,  and  that  she  was  apparently 
laboring  under  much  distress  of  mind,  at  the 
time,  but  there  is  not  a  particle  of  evidence 
that  this  contract  was  caused  by  any  act  or 
word  of  the  appellee  Elllston,  or  any  agent 
of  his,  or  that  he  knew  of  her  condition  of 
mind  or  took  any  advantage  of  it  to  obtain 
the  money.  Her  distress  seems  to  have  aris- 
en from  representations  made  to  her  by  her 
husband  and  son,  and  their  importunities 
and  demands.  Her  son,  however,  who  tes- 
tifies that  he  said  to  his  mother  "that  she 
Just  had  to  execute  the  mortgage,"  says  that 
he  assured  her  that  his  father's  attorneys 
had  advised  him  tlutt  the  mortgage  could 
never  be  enforced,  and  that  she  was  so  ad- 
vised, at  the  office,  whei«  she  executed  the 
notes  and  mortgage,  and  that  she  never 
consented  to  execute  the  moirtgage  until  she 
was  so  advised,  and  he  expressed  th*  opin- 
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Ion  tbat  die  woqU  never  bave  executed  It, 
if  she  had  not  believed  that  It  wa^  unenforce- 
able. Hence  wbetber  a  contract  between  ai>- 
pellant  and  apiitilee  EUlaton,  to  tbe  effect 
tbat  In  consideration  of  tbe  payment  to  bim 
of  tbe  $750  by  ap];)eUant  be  wonld  cause  tbe 
indictment  against  ber  husband  to  be  dis- 
missed, can  be  ImpUed  from  the  facts  and 
circumstances  or  not,  it  is  certain  that  she 
paid  tbe  money  upon  that  consideration,  and 
if  sbe  was 'induced  to  pay  the  money  by  any 
duress  Imposed  upon  her,  it  was  not  caused 
by  EUlaton  nor  his  agents,  and  tbe  payment, 
as  well  as  tbe  receipt  of  tbe  money,  for  such 
a  purpose  being  Illegal  and  contrary  to  public 
poUcy,  equity  will  not  afford  any  relief. 
Tbe  Judgment  Is  therefore  affirmed. 


SHEARBK  V.  PKEWITT  et  aL 
(Conrt  of  Appeals  of  Kentucky.    Not.  23, 1916.) 

Febries  «=322  —  Landing  —  Usx  by  Othsb 

Carbixbs. 
The  owner  of  a  steamboat  navigating  a  river 
as  a  common  carrier  did  not  have  the  right 
without  consent  to  receive  and  dischai^e  passen- 
gers and  freight  at  a  ferry  landing,  the  owners 
of  which  owned  a  ferry  franchise,  exclusive  with- 
in certain  limits,  and  the  shore  on  which  the 
landing  was  located,  and  had  never  dedicated  it 
generally  to  the  public;  the  road  leading  to  the 
landing  over  their  land,  and  the  landing  itself, 
having  been  constrncted  solely  for  ferry  par- 
poses. 

[Ed.  Note.— For  other  cases,  see  Ferries,  Cent. 
Dig.  S  68;   Dec.  Dig.  «=»22.] 

Appeal  from  Circuit  Court,  Mercer  County. 

Suit  by  O.  F.  Shearer  against  George  Fre- 
wltt  and  another.  From  a  Judgment  deny- 
ing relief,  plaintiff  appea]&  Judgment  af- 
firmed. 

J.  F.  Vanarsdall,  of  Harrodsburg,  for  ap- 
pellant R.  W.  Keenon  and  Baccm  K.  Moore, 
both  of  Harrodsburg,  and  Obas.  H.  Morris, 
of  Frankfort,  for  appellees. 

CliAI,  a  Plaintiff,  O.  F.  Shearer,  la  the 
owner  of  a  freight  and  passenger  boat;  which 
he  operates  as  a  common  carrier  on  the  Ken- 
tucky river  and  its  tributaries.  Defendants, 
George  Prewltt  and  J.  M.  Prewltt,  are  resi- 
dents of  Mercer  county,  and  own  and  oper- 
ate a  ferry  across  tbe  Kentacky  river  at  a 
point  near  High  Bridge.  Plalntlfl  brought 
this  suit  to  enjoin  the  defendants  from  Inter- 
fering with  hla  right  to  use  the  ferry  landing 
on  tbe  Mercer  county  side  for  the  purpose 
of  receiving  and  discharging  freight  and 
passengers.  Tbe  relief  prayed  for  was  de- 
nied on  tbe  ground  tbat  the  use  of  the  land- 
ing In  qaestion  by  plaintiff  would  interfere 
with  tbe  defendants'  francblae.  Plaintiff 
appeals. 

It  appean  that  the  ferry  in  question  was 
established  many  years  ago  pursuant  to  stat- 
ute. It  runs  from  a  polat  on  tbe  Mercer 
coonty  shore  of  tbe  Kentacky  river,  a  navi- 
gable stream,  to  a  point  on  tbe  Jessamine 


cminty  shoes  ot  tbat  river.  Dettodants  not 
only  own  the  ferry,  but  own  tbe  land  on  botb 
sides  of  tbe  river  where  the  landings  are  lo- 
cated. Tbe  public  road  on  tbe  Mercer  county 
side  runs  to  within  a  few  yards  of  the  Mer- 
cer county  landing.  From  tbat  point  to  the 
landing  tbe  defendants  have,  constructed  over 
their  own  land  a  road.  Plaintiff  has  no  ferry 
privilege,  but  is  engaged  in  transporting 
freight  and  passengers  up  and  down  tbe 
Kentucky  river.  Be  owns  a  landing  on  tbe 
Jessamine  county  side,  but  owns  no  landing 
on  tbe  Mercer  county  side.  He  predicates 
bis  right  to  land  at  defendants'  ferry  landing 
on  the  Mercer  oonnty  side  on  the  fact  that 
the  road  leading  to  tbe  landing  and  across 
the  river  is  a  public  road,  and  tbat  tbe  land- 
ing in  question  la  tbe  only  point  on  tbe  Mer- 
cer county  side  where  passengers  and 
freight  may  be  received  and  discharged.  De- 
fendants base  their  refusal  to  grant  the  priv- 
ilege on  the  ground  that,  so  far  as  other 
boats  are  concerned,  tbe  landing  Is  alto- 
gether private,  and  on  tbe  further  ground 
that  tbe  use  of  tbe  landing  by  plaintiff 
wonld  Interfere  with  defendants'  franchise 
and  the  obligations  imposed  upon  them  by 
law.  To  ttiis  end  there  was  evidence  tending  ' 
to  show  tbat  the  landing  was  only  about  13 
feet  wide  and  not  large  enough  to  permit 
plaintiff's  boat  and  tbe  ferryboat  to  land  at 
tbe  same  time. 

The  right  of  navigation  is  not  involved  In 
this  case.  Tbe  question  is':  Does  the  right 
to  navigate  a  boat  as  a  common  carrier  carry 
with  it  tbe  right  to  use  the  ferry  landing 
without  the  consent  of  the  owner?  The  rule 
seems  to  be  tbat  unless  the  landing  is  a 
public  one  it  cannot  be  used  by  the  public 
generally,  but  tbe  right  of  use  is  eootined 
to  cases  of  necessity,  where,  in  tbe  proper 
exercise  of  the  right  of  passage,  it  becomes 
unavoidable  that  one  should  make  use  of  tbe 
bank  for  purposes  of  landing,  or  fastening 
bis  craft  in  tbe  prosecution  of  bis  passage. 
Washburn  on  Easements,  p.  554;  Baiubrldge 
V.  Sherlock,  29  Ind.  364,  96  Am.  Dec.  644. 
Furtbormore,  piers  or  landing  places,  and 
even  wharves,-  may  be  private,  or  they  may 
be  in  th^r  nature  public,  although  the  prop- 
erty may  be  in  an  individual  owner;  or, 
in  other  words,  tbe  owner  may  have  tbe  right 
to  the  exclusive  enJoym«it  of  the  structure, 
and  to  exclude  all  other  persons  from  its  use; 
or  he  may  be  under  obligation  to  concede  to 
others  the  privilege  of  landing  their  goods, 
or  of  mooring  their  vessels  there,  iq;>on  the 
payment  of  a  reasonable  compensation  or 
wharfage;  and  whether  they  are  tbe  one  or 
the  other  may  depend,  in  case  of  dispute, 
upon  several  considerations,  involving  the 
purpose  for  which  tbey  were  built,  the  uses 
to  which  tbey  have  been  applied,  tbe  place 
where  located,  and  the  nature  and  character 
of  tbe  structure.  Dutton  v.  Strong,  1  Black. 
23,  17  Ij.  Ed.  29.    Here  the  owners  of  the 
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ferry  'franchise  alao  own  fbe  shore  cm  whldi 
the  landing  In  question  Is  located.  The  ferry 
privilege  Is  ezdnslve  within  certain  limits, 
and  is  a  property  right  that  Is  clothed  with 
the  same  sanctity  and  entitled  to  the  same 
protection  as  any  other  class  of  property. 
Willis  V.  Calhoun,  145  Ky.  95,  140  S.  W.  199; 
Conway  v.  Taylor,  66  U.  S.  (1  Black.)  603, 
17  L.  Ed.  191.  There  Is  no  proof  that  the 
landing  has  ever  been  dedicated  graerally 
to  the  pnbllc  for  all  purposes.  The  road  lead- 
ing to  the  landing  and  the  landing  Itself 
were  constructed  solely  for  ferry  purposes. 
While  the  publlo  may  have  the  right  to  use 
the  road  and  landing  for  the  purpose  of  cross- 
ing the  river  on  the  ferry  line,  w  even  for 
the  purpose  of  transporting  th^nselves  and 
their  property  across  the  stream,  It  is  only 
in  this  sense  that  the  landing  is  a  public  one. 
This  right  does  not  confer  upon  all  owners 
of  steamboats  navigating  the  river  as  com- 
mon carriers  the  additional  right  to  receive 
and  discharge  passengers  and  freight  at  the 
landing,  which  is  used  solely  by  the  pabllc 
for  ferry  purposes.  In  other  words,  the 
use  of  the  landing  by  the  public  for  ferry 
purposes,  to  which  alone  it  has  been  dedi- 
cated, does  not  malce  the  landing  a  public  one 
for  other  than  ferry  purposes.  With  respect 
to  plaintiff  and  others  similarly  situated, 
the  landing  must  therefore  be  regarded  as  a 
private  one.  That  being  true,  plaintiff  is  not 
entitled  to  land  his  boat  there  without  the 
consent  of  the  defendants. 
Judgment  affirmed. 


BAISOR  V.  LYONS.* 
(Court  of  Appeals  of  Kentucky.    Nov.  22, 1916.) 

1.  Babkmknts  <8=»58(3)— Extent  of  Gbant— 
Resibvatior  of  Right  to  Ebiot  Gatbs 
AcBosa  Passwat. 

The  rule  that  the  grant  of  a  way  without 
any  reservation  of  a  right  to  maintain  eates 
does  not  necessarily  imply  that  the  owner  of  the 
land  may  not  maintain  gates,  does  not  apply 
where  the  consideration  for  the  grant,  the  ob- 
ject for  which  it  was  made,  the  situation  and 
condition  at  the  time  of  the  land  subject  to  the 
easement,  and  the  manner  in  which  it  had  been 
used  and  occupied  as  a  passway,  demonstrate 
that  it  was  not  the  intention  of  the  parties  that 
the  owner  of  the  servient  estate  might  or  should 
erect  any  gates  across  it  at  a  place  or  places 
other  than  at  its  termini. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §§  124-126;   Dec.  Dig.  «=»58(3).] 

2.  Easeuents  ^=»58(3)— Extent  of  Gbant— 
Reservation  of  Right  to  EIbect  Gates 
Across  Passwat. 

Where  a  passway  granted  was  definitely  lo- 
cated, and  had  been  so  located  for  more  than  50 
years,  and  had  no  gates  across  it,  save  where  it 
entered  and  left  grantor's  land,  and  bad  always 
been  used  without  gates  elsewhere,  the  grantee 
was  entitled  to  the  nse  of  the  passway  in  the 
same  condition  as  when  he  purchased  and  paid 
for  it,  namely,  without  gates  except  at  its 
termim. 

[Ed.  Note.— Por  Other  cases;  see  Easements, 
Cent.  Dig.  f$  124-126;    Dec.  tHg.  «=»58(3).] 


Appeal  from  Circuit  Court,  Shelby  County. 

Suit  by  C.  C.  Ralsor  against  Joseph  Lyons. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.'  Reversed  and  remanded,  with  di- 
rections. 

Beard  ft  Pickett,  of  Shelhyvllle,  for  appel- 
lant. Ralph  Gilbert  and  Beard  ft  Rives,  all 
of  Shelbyvllle,  for  appellee. 

SETTLE,  J.  The  ajE^^ellee,  Joseph  Lyons, 
on  February  15,  1910,  sold  and  by  deed  con- 
veyed to  the  appellant,  C.  C.  Raiaor,  two 
tracts  of  land  lying  on  Bullskin  creek,  in 
Shelby  county,  Ky.,  the  first  tract  containing 
44.51  acres,  excluding  a  graveyard  of  an  acre^ 
the  second  containing  40.74  acres.  The  two 
tracts  lie  side  by  side,  and  both  adjoin  a 
tract  of  111  acres  yet  owned  by  the  appellee, 
and  upon  which  he  resides.  The  deed  by 
which  appellee  conveyed  to  appellant  the  two 
tracts  of  land  referred  to  also  conveyed  to 
the  latter  a  passway  from  them  through  the 
land  of  appellee  to  the  Shelbyvllle  and  tlnch- 
vllle  turnpike.  The  language  of  the  deed  con- 
veying this  iMSSway  is  as  follows: 

"First  parties  [Lyons  and  wife]  alao  conveys 
to  second  party  a  passway  from  the  above-de- 
scribed lands  through  and  over  the  lands  of 
Lyons  this  day  purchased  by  him  from  W.  F. 
Taggart  Said  passway  runs  north  and  sonth  on 
top  of  the  bluff  along  the  old  road,  goina  by  the 
barn  of  said  Lyons,  and  strikes  Lyons' line  oat 
in  the  Shelbyvllle  and  Fincbville  pike,  and  is 
to  be  not  over  sixteen  feet  in  width." 

The  passway  furnishes  the  only  outlet  from 
appellant's  lands  to  the  Shelbyvllle  and 
Finchville  turnpike.  At  the  time  of  the  con- 
veyance from  appellee  to  appellant  there 
were  two  gates  on  the  passway,  one  at  the 
turnpike  on  appellee's  land,  and  the  other  at 
the  point  where  the  passway  leaves  his  land 
to  enter  that  of  appellant.  Some  time  prior 
to  Match  4,  1914,  appellee  erected  two  other 
gates  on  the  passway,  one  at  the  comer  of 
his  bam  lot,  and  the  other  between  that  point 
and  where  the  passway  ends  at  appellant's 
land.  These  gates,  together  with  the  fences 
connecting  with  them  on  either  side,  inclose 
a  field  or  fields. 

Appellant,  complaining  ot  the  erectloo  of 
the  two  gates  last  mentioned,  brought  in  the 
court  below  this  action  in  eqnity,  praying  a 
mandatory  injunction  compelling  their  re- 
moval by  appellee,  and  that  he  be  perpetually 
enjoined  from  again  erecting  them  or  other 
gates  elsewhere  on  the  passway.  It  la  al- 
leged In  the  petition  that  the  erection  »f  the 
gates  in  question  wUl  so  inconvenience  ap- 
pellant In  his  use  of  the  passway  as  to  con- 
stitute an  obstruction  thereof,  and  that  he 
was  conveyed  by  the  deed  from  appellee  such 
an  estate  or  interest  in  the  passway  as  enti- 
tled him  to  its  use  free  of  such  inconvenience 
or  obstructions.  The  answer,  aside  from  its 
admission  of  the  erection  of  the  gates  by  ap> 
pellee,  traverses  the  allegations  of  the  peti- 
tion, and  alleges  that  the  erection  of  the 
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gates  was  neeessary  to  fte  proper  use  and 
enjoyment  of  his  own  lands,  to  Inclose  them, 
and  to  protect  the  premises  from  the  depre- 
dations of  the  stock  of  appellant  and  others, 
that  the  deed  under  which  appellant  obtained 
the  right  to  the  passway  only  conveys  him  an 
easement  therein,  and  leaves  appellee  the 
owner  of  the  servient  estate,  with  the  right 
of  such  use  to  himself  of  the  passway  as  will 
not  interfere  with  appellant's  full  enjoyment 
thereof,  and  that  the  erection  of  the  addi- 
tional gates  complained  of  by  the  latter  will 
not  and  cannot  constitute  such  interference. 

On  the  hearing  the  circuit  court  refused 
the  injunction  prayed  by  appellant  and  dis- 
missed his  petiticMi,  from  which  Judgment  be 
has  appealed. 

It  seems  to  be  conceded  that  the  passway 
In  question  occupies  an  old  roadbed,  which, 
though  never  claimed  by  prescription  or  pre- 
vious grant  as  a  passway,  or  established  as  a 
public  rood  by  order  of  the  county  court,  has 
nevertheless  been  traveled  for  nearly  100 
years,  as  desired,  by  persons  crossing  appel- 
lee's land  from  that  of  appellant  and  other 
adjacent  lands  to  the  Shelby vlUe- and  Finch- 
ville  turnpike.  There  is  therefore  no  contro- 
versy as  to  the  location  of  the  passway  or  its 
having  a  width  of  16  feet.  The  evidence  in- 
troduced in  aiqpellee's  behalf  in  the  lower 
court  was  all  to  the  effect  that  the  erection 
and  maintenance  of  the  gates  at  the  points 
ta  controversy  was  necessary  to  the  proper 
enjoyment  and  protection  of  his  lands ;  and 
that  of  appellant  was  to  the  effect  that  thelz 
erection  and.  maintenance  was  unnecessary, 
and,  whether  necessary  or  not,  that  they  un- 
reasonably obstructed  his  use  of  the  passway. 
But  we  regard  it  unnecessary  to  enter  upon 
an  analysis  of  the  evidence  for  the  purpose 
of  determining  whether  jt  preponderates  in 
favor  of  the  one  party  or  the  other,  as  the 
decision  of  the  case  must  be  made  to  rest 
upon  the  terms  and  meaning  of  the  grant  un- 
der which  appellant  acquired  the  passway. 

[1]  As  a  general  rule,  the  grantor  of  the 
passway,  as  the  owner  of  the  servient  estate, 
wUI  be  regarded  as  Iiaving  reserved  all  the 
rights  therein  that  do  not  unreasonably  in- 
terfere with  the  enjoyment  of  the  easement 
by  the  owner  thereof.  If  the  erection  of 
gates  across  the  passway  be  attempted  by  the 
grantor  as  one  of  such  reserved  rights,  it 
may  be  done  unless  it  is  made  to  appear  that 
their  erection  would  unreasonably  interfere 
with  the  enjoyment  of  the  easement  by  the 
owner  thereof,  or  from  the  terms  of  the 
grant,  the  nature  and  situation  of  the  land 
subject  to  the  easement,  and  the  manner  in 
which  it  has  been  used,  that  it  was  not  the 
intention  of  the  parties  that  gates  should  be 
erected  thereon.  Our  meaning  may  be  bet- 
ter understood  by  the'  following  excerpt  from 
U  Cyc.  1212: 

'VThe  gtant  of  a  way  without  any  reservatioD 
of  a  rigi^  to  maintain  gates  doe*  not  necessarily 
imply  that  the  owner  of  the  land  may  not  do 
to.  Unless  it  is  expressly  stipulated  that  the 
way  sImU  be  an  <q)en  <ne,  or  it  appears  from 


the  terms  of  the-  grant  or  the  circnmstances  of 
the  case  that  such  was  the  intention  of  the  par- 
ties, the  owner  of  the  servient  estate  may  erect 
gates  across  the  way,  provided  they  are  so  lo- 
cated and  constructed  as  to  not  unreasonably 
interfere  with  the  right  of  passage." 

Numerous  cases  have  been  decided  in  this 
Jurisdiction  recognizing  the  right  of  the  own- 
er of  premises  through  which  a  passway  ex- 
tends to  erect  gates  at  the  points  where  it 
enters  and  leaves  his  land.  Maxwell  v.  Mc- 
Atce,  9  B.  Mon.  20,  48  Am.  Dec.  409 ;  Miller, 
etc.,  V.  Pettit,  127  Ky.  419,  105  S.  W.  892, 
82  Ky.  Law  Kep.  337;  Evans  v.  Cook,  etc.. 
Ill  S.  W.  326,  33  Ky.  Law  Rep.  788.  But  It 
will  be  found  that  only  one  of  these  cases, 
viz.  Evans  v.  Co<^,  supra,  seems  to  have 
passed  upon  the  question  of  erecting  gates 
on  the  passway  at  a  point  or  points  other 
than  the  termini.  Ma:cweU  v.  McAtee,  supra, 
is  cited  in  the  footnotes  and  mainly  relied 
on  to  support  the  statement  of  the  rule  quot- 
ed, above  from  Cyc.  In  the  opinion  in  that 
case  it  is  said: 

"It  is  evident  that  the  general  grant  of  a  pass- 
way,  or  right  of  way,  over  the  land  of  the  ^an- 
tor  at  a  particular  place,  does  not  confer  either 
the  possession  or  the  right  of  possession  of  the 
land,  but  the  mere  right  of  way,  o^  of  passing 
over  it.  And  nothing  passes  as  incident  to  such 
a  grant,  but  that  which  is  necessary  for  its 
reasonable  and  proper  enjoyment.  3  Kent's  Com. 
420;  Lyman  v.  Arnold,  6  Mason,  195,  Fed.  Cas. 
No.  8,626.  Notwithstanding  such  a  grant,  there 
remains  with  the  grantor  the  right  of  full  do- 
minion and  use  of  the  land,  except  so  far  as  a 
limitation  of  his  ri^ht  is  essential  to  the  fair 
enjoyment  of  the  nght  of  way  which  ha  has 
granted.  It  is  not  necessary  tiiat  the  grantor 
should  expressly  reserve  any  right  which  he  may 
exercise  consistently  with  a  fair  enjoyment  of 
the  grant  Such  rights  remain  with  him,  be- 
cause they  are  not  granted.  And  for  the  same 
reason  the  exercise  of  any  of  them  cannot  be 
complained  of  by  the  grantee,  who  can  claim 
no  other  limitation  upon  the  rights  of  the  gran- 
tor hut  such  as  are  expressed  in  the  grant,  or 
necessarily  implied  in  the  right  of  reasonable  en- 
joyment. •  •  •  The  statutes  which  anthorize 
the  establishment  of  private  passways,  on  appli- 
cation to  the  county  courts,  contemplate  the 
necessity  or  propriety  of  erecting  gates  across 
them,  and  provide  that  the  applicant  for  the  wa^ 
shall  pay  the  expenses.  In  view  of  this  provi- 
sion, and  of  the  general  convenience  by  which  it 
was  dictated,  it  might  be  safely  assnmed  that 
the  grant  at  a  passway  in  general  terms,  over 
a  particular  part  of  the  grantor's  land,  daes  not 
imply  a  negation  of  his  right  to  erect  gates  at 
the  termini  of  the  way  in  entering  and  leaving 
his  land,  and  we  suppose  that  among  the  pro- 
prietors and  cultivators  of  land  such  a  grant 
would  not  be  generally  understood  as  depriving 
the  owner  of  the  land  of  the  right  of  thus  in- 
closing his  land.  But,  even  if  this  were  not  so 
in  general,  we  are  satisfied  that  the  necessary 
imi^cation,  from  the  circDmstances  under  which 
the  grant  was  made  and  the  passway  used  in 
this  case,  is  that  the  right  of  erecting  or  keeping 
up  a  gate  in  the  usual  way  was  not  supposed  or 
intended  to  be  restricted,  and  therefore  that  the 
defendant  was  not  justined  in  pulling  down  the 
gate  erected  by  the  plaintiff,  luUess  from  some 
peculiarity  about  it  it  impeded  unreasonably, 
and  more  than  gates  commonly  do,  the  conven- 
ient use  of  the  passway." 

In  Miller,  etc.,  v.  Pettit,  supra.  It  Is  said : 
"It  has  been  held  that  the  owner  of  the  land 
may  ordinarily  erect  gates  where  the  passway 
enters  and  when  it  leaves  Ids  land.    Maxwell  v; 
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McAtee,  9  B.  Kon.  20,  48  Am.  Dec.  409;  Bland 
V.  Smith,  23  Am.  &  Eng.  Oyc.  of  Law,  84.  On 
the  other  hand,  it  has  been  held  that,  where  the 
way  is  acquired  by  prescription  and  is  need  as 
a  lane  free  from  gates  during  the  period  neces- 
sary for  perfecting  the  titJe,  none  can  be  erected 
afterward.  Fankboner  y.  Corder,  127  Ind.  164, 
2«  N.  E.  766:  ShiTers  v.  Shivers,  32  N.  J.  Eq. 
<>78.  The  pnssway  in  question  was  established 
in  1843.  It  has  been  used  since  that  time  as  far 
back  as  the  witnesses  can  remember.  Until  re- 
cent years  there  was  a  fence  on  both  sides  of 
it,  and  no  gate  except  where  the  passway  began 
at  Millrr's  line.  If  the  right  to  a  passway  may 
be  acquired  by  prescription,  we  can  see  no  rea- 
son why  a  passway  free  from  gates  may  not  be 
acquired  in  like  manner;  and  where  the  passway 
is  fenced  off  as  a  lane,  and  is  used  as  such  for 
30  or  40  years,  it  must  be  presumed  after  such 
a  great  length  of  time,  when  the  parties  are  all 
dead,  that  tlie  persons  using  the  passway  were 
the  owners  of  a  right  of  way,  as  they  held  it  and 
used  it  On  the  facts  shown,  the  court  should 
have  required  the  defendant  to  remove  the  gate 
at  the  pike  from  the  passway,  and  to  take  the 
poles  out  of  the  branch.  He  should  also  ad- 
judge the  plaintiff  $50  as  reasonable  compensa- 
tion for  the  obstruction  of  her  way." 

In  Brans  v.  Cook,  etc.,  snpra,  Ehrans  was 
tried  and  fined  In  the  county  court  for  o1>- 
stmctlng  a  passway,  acquired  by  a  prescrip- 
tive use  of  more  than  15  years,  by  erecting 
gates  across  the  same.  Thereafter  he  Insti- 
tuted an  action  In  the  circuit  court  of  the 
same  county  to  enjoin  the  collection  of  the 
fine  and  further  threatened  prosecutions  for 
maintaining  the  gates.  It  appears  that  there 
was  an  Issue  of  fact  as  to  whether  the  gates 
were  erected  at  the  termini  of  the  passway 
or  at  other  points  on  Ehrans'  land  removed 
therefrom,  In  which  respect  the  case  differs 
from  those  of  Marwell  ▼.  McAtee  and  Miller, 
etc.,  ▼.  Pettlt,  supra,  and  makes  it,  as  previ- 
ously stated,  the  only  case  decided  in  this 
Jurisdiction  expressly  declaring  that  the  own- 
er of  the  land  over  which  the  passway  runs 
has  no  right  to  erect  gates  elsewhere  than 
at  Its  termini.    In  the  opinion  we  said: 

"The  next  question  is  whether  the  erection  of 
the  gates  constituted  an  obstruction  of  the  pass- 
way.  Iliis  court  has  frequently  recognized  the 
right  of  tiie  owner  of  the  premises,  through 
whidi  a  passway  extends,  to  erect  gates  at  the 
points  where  the  passway  enters  and  leaves  his 
land.  Smith  v.  Pennington,  etc.,  supra;  Max- 
well V.  McAtee,  9  B.  Mon.  20,  48  Am.  Dec.  409, 
28  Am.  &  Gng.  Ency.  of  Law,  p.  34.  As  the 
burden  of  proof  was  on  appellant,  it  was  neces- 
sary for  him  to  show  that  the  gates  erected  by 
him  were  at  points  where  the  passway  enters 
and  leaves  his  premises.  The  proof  utterly  fails 
to  show  the  exact  location  of  the  gates;  indeed, 
from  the  language  used  by  appellant,  we  are  in- 
clined to  the  opinion  that  the  gates,  as  a  matter 
of  fact,  were  not  constructed  at  points  where  the 
way  enters  and  leaves  his  premises.  If,  as  a 
matter  of  fact,  appellant  had  constmcted  gates 
at  such  points,  such  action  on  his  part  would 
not  constitute  an  obstruction  of  the  passway,  and 
he  would  be  entitled  to  the  relief  sought.  He 
failed  to  show  that  the  gates  were  so  placed,  and 
it  therefore  follows,  that  he  must  be  denied  the 
relief  prayed  for." 

[1]  The  rl^ts  of  the  appellant  here  In- 
volved, unlike  those  of  the  owners  of  the 
passways  In  the  cases  dted,  arise  out  of  an 
express  contract,  L  e.  grant,  of  the  passway; 


paid  for  by  appellant  That  te,  the  deed  by 
which  appellee  conveyed  appellant  the  two 
tracts  of  land  also  conveyed  him  tbe  pass- 
way  therefrom,  through  his  (appellee's)  land, 
to  the  ShelbyvUIe  and  Finch vllle  pike;  and 
that  deed  states  In  unmistakable  terms  that 
the  consideration,  $6,000  named  therein,  was 
paid  appellee  both  for  the  lands  and  the 
passway.  We  do  not  mean  to  say  that  ap- 
pellee Is  not  still  the  owner  of  the  servient 
estate  In  the  land  embraced  by  the  passway, 
but  we  do  mean  to  say  that  appellant  ac- 
quired an  easement  therein  for  whldj  he 
paid  a  valuable  consideration,  and  which  he 
Is  entitled  to  nse  and  enjoy  In  the  condition 
In  which  It  appeared  and  was  when  acquired 
by  blra.  The  passway  then  had  gates  no- 
where upon  It  save  where  It  entered  and  left 
appellee's  land.  We  would  not  gainsay  the 
rule  announced  In  MaxweU  v.  McAtee,  supra, 
that  the  grant  of  a  way  without  any  reserva- 
tion bf  a  right  to  maintain  gates,  does  not 
necessarily  Imply  that  the  owner  of  the  land 
may  not  do  so,  but  only  hold  that  the  rule 
does  not  apply  where,  as  here  shown,  the 
consideration  for  the  grant,  the  object  for 
which  It  was  made,  the  situation  and  condi- 
tion at  the  time  of  the  land  subject  to  the 
easement,  and  the  manner  In  whldi  It  had 
been  used  and  occupied  as  a  passway  dem- 
onstrate that  It  was  not  the  Intention  of  the 
parties  that  the  owner  of  the  servient  es- 
tate might  or  should  erect  any  gates  across 
it  at  a  place  or  places  other  than  at  its 
termlnL  This  conclusion  is  sustained  by 
ample  authority  from  other  Jurisdictions. 
Thus  In  Welch  v.  WUcox,  101  Mass.  162, 
100  Am.  Dec.  113,  It  was  held  that,  the  grant 
of  a  way  "as  now  laid  out,"  there  being  no 
gate  across  the  way  at  the  time  of  the  grant, 
entitled  the  grantee  to  have  the  way  kept 
open.  In  Garland  v.  B\jrber,  47  N.  H.  301, 
It  was  held  that  the  grant  of  the  "free  and 
uninterrupted  use  of  a  way"  must  be  constru- 
ed to  mean  the  use  of  It  as  it  then  Is,  subject 
to  such  gates  and  bars  as  are  already  erected, 
but  without  further  Impediment. 

In  Baker  v.  Frick,  45  Md.  337,  24  Am. 
Dec.  506,  the  same  doctrine  was  thus  an- 
nounced: 

"The  right  of  the  grantee  to  have  the  way  un- 
obstructed by  gates  depends  upon  the  terms  of 
the  grant,  the  purposes  for  which  it  was  made, 
the  nature  and  situation  of  the  property  subject 
to  the  easement,  and  the  manner  in  which  it 
has  been  used  and  occupied." 

To  the  same  effect  la  Newsom  v.  Newsom 
(Tfenn.  Chan.  App.  1900)  56  S.  W.  29,  in  the 
opinion  of  which  it  is  declared: 

"Where  the  way  is  definitely  located  at  the 
time  of  the  grant,  and  has  always  been  used 
without  gates,  it  will  be  implied  that  tiie  par- 
ties intended  that  it  should  remain  in  this  con- 
ditJon.'f 

[2]  The  admitted  facts  of  the  Instant  case 
clearly  show  that  the  passway,  when  pur- 
chased by  appellant  and  conveyed  him  by  ap- 
pellee, was  definitely  located,  and  had  been 


the  dieed  conveying  it  showing  that  it  was  j  ao  located  for  more  than  60  yean.    It  then 
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liad  no  gates  across  it  save  where  It  entered 
and  left  appellee's  land,  and  bad  always 
been  used  without  gates  elsewhere.  Appel- 
lant Is  entitled  to  the  nse  of  the  passway  in 
the  same  condition  as  when  he  purchased 
and  paid  for  it.  It  may  therefore  well  be 
said  that.  In  view  of  the  "terms  of  the 
grants,  the  purposes  for  which  It  was  made, 
the  nature  and  situation  of  the  property  sab- 
Ject  to  the  easement,  and  the  manner  in 
which  It  bad  been  nsed  and  occupied,"  It 
could  not  have  been  in  the  contemplation  of 
the  parties  that  its  condition  should  be  chang- 
ed by  erecting  across  It  other  gates  than 
those  at  the  termini,  wlilch  however  well 
maintained,  would  obstruct  appellant's  en- 
joyment of  the  easement  with  burdensome 
inconvenience  and  hindrances  tbat  could  not 
be  imposed  by  the  presence  of  a  gate  at  each 
end  of  the  passway. 

It  is  onr  conclusion  that  appellant  is  en- 
titled to  the  relief  prayed  in  bis  petition; 
hence  the  Judgment  of  the  circuit  court  is 
reversed,  and  cause  remanded,  with  direc- 
tions to  that  court  to  set  aside  the  Jndgment 
dismissing  the  petitl<«  and  enter  in  lien 
thereof  another  granting  appellant  the  in- 
junctive relief  prayed. 


SCHAEFFBB  v.  ILIilNOIS  GENT.  B.  00. 

et  aL 
(Court  of  Appeals  o£  Kentucky.    Nov.  22,  1916.) 

1.  COMMERai  «3>27  — '  FSDBBAI.  EUPU>TBS8' 
LlABIUTT  Act— CHAaAOTBR  or  ElIPLOTIOBNT 
— "INTBBSTATE    COMKEBOBl." 

From  the  mere  fact  that  a  railroad  company 
is  an  interstate  as  well  as  an  intrastate  public 
carrier  of  freight  and  passengers,  tlierefore  en- 
gaged in  interstate  commerce,  It  does  not  fol- 
low that  the  work  in  which  its  servant  was  en- 
gaged when  killed  was  "interstate  commerce." 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  IMg.  {  25;   Dec.  Dig.  «3927. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  CommtoK  «=»27  —  Fbderai.  Ei(FU)TEBa' 
LiiABiUTT  Act  —  Bnoaobicent  in  Ihtcb- 

STATE   GOIIHEBCX. 

To  bring  a  case  within  the  federal  Employ- 
ers' liability  Act  of  April  22.  1906,  c.  14^  85 
Stat  65  (U.  8.  Oomp.  8t  1918,  «  8867-806S), 
it  most  be  shown  that  the  work  in  which  a 
railroad's  deceased  employ^  was  engaged,  when 
injured,  was  a  part  of  the  interstate  commerce 
in  which  the  road  was  engaged. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  f  25;   Dec.  Dig.  <S9>27.] 

3.  COMMXBCE  «s»27  —  Fbobbai,  Ekplotbbs' 
IiIABIUTT  Act— EROAaEMBNT  IK  "Inteb- 
statb  ComXBCB." 

It,  when  injured,  a  railroad's  deceased  em- 
ployi  had  been  engaged  in  removing  from  the 
track,  at  a  point  where  an  interstate  freight 
train  was  wrecked,  the  wrecked  material  that 
obstracted  it  he  was  engaged  in  the  work  of 
"interstate  commerce,"  as  the  clearing  of  the 
track  was  necessary  to  its  use  in  interstate  com- 
merce. 

[Eki.  Mote.— For  other  cases,  see  Commetce, 
Cent  Dig.  {  25:    Dee.  Dig.  4t»27.} 


4.  Tbial  <S=»16&-CHANenro  Thsobt  or  Bli- 

covBKY— Direction  of  Vebdiot. 
If  plaintiff,  suing  for  injury  under  the  fed- 
eral Employers'  Liability  Act  established  only 
a  right  to  recover  under  state  law,  and  refused 
to  amend  his  petition  to  conform  with  the  law 
of  the  state  and  the  proof,  a  right  accorded  by 
the  court,  the  court  should  nave  given  a  peremp- 
tory instruction  directing  verdict  for  the  rail- 
road. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  $f  341,  881-887,  888;    Dec  Dig.  <S=>169.] 

6.    COMUKBCB     9S927— Fbdbbal     Emploters' 
LiABii.rrT  Act  —  Injubt  in  "Intebsiate 

COMUESCE." 
The  employe  of  a  railroad  was  killed  in 
unloadbig  wrecked  material  from  a  car  in  its 
yards,  a  week  after  removal  frmu  the  scene  of 
the  wreck  of  an  interstate  train,  that  it  might 
be  separated  in  parts  for  other  employ&s  to  later 
inspect  and  determine  what  should  be  repaired 
for  future  use.  Hetd  that  such  employe  was 
not  engaged  in  "interstate  commerce,"  because 
other  employes,  more  than  a  month  later,  de- 
cided that  die  part  of  such  wrecked  material 
which  killed  decedent  diould  be  repaired,  and 
sent  it  into  another  state  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  25;   Dec  Dig.  <9=»27.] 

Appeal  trom  Circuit  Court,  McCracken 
County. 

Action  by  Mrs.  T.  E.  Schaefter,  adminis- 
tratrix, etc.,  against  the  niinois  Central  Rail- 
road Company  and  another.  From  a  Jndg- 
ment for  defendants,  plaintiff  appeals.  Judg- 
ment afSrmed. 

Bradshaw  &  Nlcbols,  of  Padncah,  for  ap- 
pellant Wheeler  &  Hughes,  of  Paducab, 
Blewett  Lee,,  of  Chicago,  HI.,  and  Trabue, 
Doolan  &  Cox,  of  Louisville^  for  appellees. 

SETTLE,  J.  This  action  was  brought  in 
the  court  below  against  the  appellees,  Illi- 
nois Central  Ballroad  Company  and  J.  C.  Mc- 
Carthy, by  the  appellant  Mrs.  T.  E.  Schaef- 
fer,  as  administratrix  of  the  estate  of  her 
deceased  husband,  T.  E.  Schaefler,  to  recover 
damages  for  bis  death,  which  resulted  from 
injuries  to  his  person  caused,  as  alleged  in 
the  petition,  by  the  gross  negligence  of  the 
appellee  railroad  company  and  its  servant 
J.  C.  McCarthy,  foreman  of  its  wrecking 
crew  and  the  decedent's  superior  in  author- 
ity. On  the  trial  and  following  the  introduc- 
tion of  her  evidence,  appellant  sustained  a 
n<»isult,  and,  from  the  Judgment  entered  up- 
on the  verdict  directed  by  the  court,  she 
prosecutes  this  appeal. 

The  action  was  brought  under  the  federal 
Employers'  Liability  Act,  It  being  alleged  in 
the  petition  that  the  work  in  which  the  de- 
cedent was  engaged  at  the  time  of  receiving 
tbe  injuries  tbat  caused  bis  de^th  was  in- 
terstate commerce,  and  that  he  was  survived 
by  his  widow,  the  appellant  and  one  child, 
Theodore  B.  ScbaefCer,  a  boy  ten  years  of 
age,  both  of  whom  were  wholly  dependent 
upon  him  for  their  support.  Appellees'  an- 
swer denied'  tbe  negligence  alleged  Ui  the  pe- 
tition or  tbat  the  decedent  was  engaged  In  in- 
terstate commerce  /at  the  time  of  receivlag  his 


4ts>For  othn  cases  ■••  imm»  topic  «ad  Bjnr-NUHdBR  In  all  Key-Numbered  DIksiU  and  IndaxM 


Digitized  by 


Google 


28& 


l^SOTTTQ WESTERN  RBPORTEB 


(Ky. 


Iniuries,  and  pleaded  assumption  of  risk  on 
the  part  of  the  latter.  The  affirmative  plea 
was  controverted  by  reply. 

The  following  brief  statement  of  the  facts 
will  show  the  circumstances  under  which 
appellant's  decedent  sustained  the  Injuries 
resulting  In  his  death :  About  December  31, 
1914,  one  of  appellee's  freight  trains,  while 
passing  from  Paducah  over  Its  line  to  Evans- 
vllle,  Ind.,  was  wrecked  near  Marion  In  this 
state,  causing  the  track  to  become  obstructed. 
On  the  same  day  a  wrecking  crew,  of  which 
the  decedent,  T.  E.  SchaefCer,  was  a  member, 
was  ordered  to  go  from  the  city  of  Paducah 
with  a  train  known  as  a  "wrecker,"  to  the 
place  of  the  accident,  with  directions  to  load 
the  wrecked  cars  and  parts  thereof  upon  the 
wrecker  and  return  them  to'  Paducah,  which 
they  did.  Upon  their  arrival  at  Paducah 
the  cars  loaded  with  the  wrecked  material 
were  placed  on  a  track  in  the  appellee's  rail- 
road yards,  where  they  remained  until  Jan- 
uary 9,  1916,  at  which  time  the  members  of 
the  wrecking  crew.  Including  the  decedent, 
were  ordered  to  unload  the  wrecked  material 
from  the  cars  on  the  side  track.  According 
to  appellant's  evidence,  while  thus  unloading 
the  cars  the  decedent  and  another  of  appel- 
lee's employes,  under  the  direction  of  its 
foreman,  J.  C.  McCarthy,  took  a  ix)le,  one 
end  of  which  they  placed  against  a  car  and 
held  the  other  end  where  the  wrecker  could 
be  moved  up  against  it  for  the  purpose  of 
shoving  the  car  further  down  the  track  that 
some  car  trucks  then  being  unloadied  might 
be  placed  upon  the  ground.  At  the  time  this 
direction  was  given  the  decedent  and  the 
other  employ^  referred  to,  the  wrecker  was 
holding  suspended  from  the  end  of  the  car 
a  set  of  "Pox  trucks,"  and  when  the  move- 
ment of  the  wrecker  and  car  took  place  cer- 
tain hooks  which  were  placed  under  the  cen- 
ter plate  of  the  Fox  trucks  slipped  or  turned 
loose,  causing  the  trucks  to  fall  on  Schaef- 
fer,  producing  the  injuries  of  which  he  soon 
died.  The  trucks  that  fell  upon  him  were 
placed  to  one  side  and  nothing  more  done 
with  them  until  February  18,  1915,  at  which 
time  they  seem  to  have  been  reloaded  on  a 
car  with  one  other  set  of  trucks  and  billed 
to  Burnslde,  IlL  It  was  shown  by  the  testi- 
mony of  certain  of  appellant's  witnesses  that 
the  manner  of  unloading  the  wrecked  mate- 
rial adopted  and  directed  by  appellee's  fore- 
man, McCarthy,  was  not  the  usual  or  a  safe 
method  of  doing  such  work.  Others  of  them, 
fewer  in  number,  expressed  the  opinion,  how- 
ever, that  the  method  of  unloading  was  rea- 
sonably safe  and  the  customary  way  of  doing 
such  work. 

[1]  But  conceding  that  the  foreman  was 
negligent  in  directing  the  method  of  unload- 
ing adopted,  the  question  arises:  Did  the 
evidence  bring  the  case  within  the  provisions 
of  the  federal  Employers'  Liability  Act?  In 
other  words,  was  the  work  in  ^  which  the  de- 
cedent wan  engaged,  when  the  injuries  caus- 
ing his  death  were  received,  interstate  com-; 


merce?  The  trial  court  was  of  the  opldlon 
that  the  work  was  not  interstate  commerce, 
for  which  reason  it  peremptorily  instructed 
the  Jury  to  return  a  verdict  for  the  appellee. 
The  pleadings  seem  to  make  no  issue  as  to 
the  fact  that  the  appellee  railroad  company 
is  an  interstate  as  well  as  intrastate  public 
carrier  of  freight  and  passengers,  and  there- 
fore engaged'  in  interstate  commerce,  but  it 
does  not  follow  from  this  fact  that  the  work 
in  which  the  decedent  was  engaged  was  in- 
terstate commerce.  As  held  in  Pcdersen  v. 
D.,  L.  &  W.  R.  Co.,  229  U.  S,  146,  33  Sup. 
Ct  648,  67  L.  Ed.  1125,  Ann.  Cas.  1914C,  153, 
the  true  test  always  is.  Is  the  work  In  ques- 
tion a  part  of  the  Interstate  commerce  in 
which  the  carrier  is  engaged? 

The  theory  advanced  by  the  appellant  for 
the  claim  that  the  decedent  was  engaged  in 
interstate  commerce  Is  that  while  the  wreck- 
ed material  unloaded  was  assorted  and  the 
larger  part  thereof  carried  to  appellee's  shops 
in  Paducah,  certain  other  parts,  including  the 
trucks  that  fell  on  the  decedent,  were  on  Feb- 
ruary 18,  1915,  loaded  on  a  car  and  billed  to 
Burnslde,  lU.,  to  be  repaired  for  further  use. 
The  other  witness  furnishing  any  testimony  on 
this  point  was  E.  A.  Gourleaux,  an  employ^ 
of  appellee  Illinois  Central  Railroad  Com- 
pany, intrusted  with  the  duty  of  keeping  a 
record  of  cars  that  were  wrecked  and  of  the 
disposition  made  of  all  wrecked  materiaL 
The  most  that  was  shown  by  the  testimony 
of  this  witness  was  that  the  trucks  which 
fell  upon  the  decedent  were,  on  the  18th  of 
February,  more  than  a  month  after  he  was 
killed,  put  on  a  car  and  billed  to  Burnslde, 
IlL,  a  suburb  of  Chicago  where  the  Illinois 
Central  Railroad  Company  has  extensive  re- 
pair shops.  But  it  was  not  made  to  appear 
by  the  testimony  of  this  witness  that  the 
trucks  reached  Burnslde,  were  repaired  there, 
or  that  they  were  ever  again  put  to  use.'  It 
does,  however,  appear  from  the  testimony  of 
the  same  witness  that  the  trucks  and  other 
wrecked  material  were  being  unloaded  from 
the  car  on  the  yard  track  at  the  time  of  the 
accident  to  the  decedent,  for  the  purpose  of 
enabling  other  employ^  of  the  railroad  com- 
pany, charged  with  that  duty,  to  inspect  them 
and  determine  from  such  inspection  whether 
they  could  be  made  of  further  use,  and,  if 
so,  what  use,  and  where  they  should  be  sent 
to  be  repaired  for  such  use.  In  other  words, 
it  is  patent  from  the  testlmcmy  of  Gourleaux 
that  it  could  not  have  been  known  when  the 
wrecked  material  was  unloaded  whether  the 
trucks  which  fell  upon  the  decedent  would 
go  to  the  Burnslde  shops  or  the  Paducah 
shops  for  repairs ;  If  they  ever  did.  In  fact, 
reach  Burnside  it  was  more  than  a  month 
after  the  decedent's  death  that  those  In  au- 
thority decided  they  should  be  sent  there, 
but  whether  to  be  repaired  or  pat  to  further 
use  the  witness  did  not  know. 

It  is  the  contention  of  appellant's  coonsel 
that  the  unloading  of  the  wreckage  in  the 
Paducah  yard*  from  the  cars  to  the  ground 
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for  Inspection  and' aepftraUon  of  the  parts, 
on  January  9,  191S,  was  but  a  preliminary 
step  to  an  Interstate  sbtpraent  of  tbe  trucks 
which  fell  npon  the  decedent;  whereas,  the 
erld^ice  as  we  have  seen,  only  establishes 
the  fact  that  the  nnloadlng  of  the  cars  was 
for  the  Inspection  and  separation  of  the 
wredced  material ;  that  It  was  not  determin- 
ed for  more  than  a  month  later  what  disposi- 
tion Should  be  ma<le  thereof,  and  wholly  faUs 
to  show  that  the  trucks  which  fell'  upon  the 
decedent  weP6,  in  fact,  shipped  beyond  the 
limits  of  this  state.  The  contention  is  no 
more  sustained  by  the  facts  thaq  would  be 
the  Insistence. that  an  employ^  of  a  common 
carrier  engages  In  Interstate  commerce  when 
rmmlng  oir  working  on  an.  engine  used  at  the 
time  exclusively  in  intrastate  commerce,  be^ 
cause  tbe  engine,  had  been  brought  from  an- 
other state  before  belQg  submitted  to  his 
use,  or  mlj^t  in.  the  coqrse  of  time  be  run 
into  another  state. 

[2]  Sight  must  not  be  lost  ot  the  fact  that 
In  order  to  bring,  tbe  case  within  tho  proTi' 
siona  of  the  .federal  statute  It  must  be  shown 
that  the  work  in  which  the  decedent  was  en- 
gaged was  a  part  ot  the  Interstate  commerce 
in  which  tbe  carrier  was  engaged, 

[3]  If  the  decedent  had  been ,  engaged  at 
tbe  time  of  the  accident  In  removing  from  .the 
track  at  the  point  where  tbe  train  .was  wreck- 
ed, the  wrecked  material  that  obstructed  it, 
it  might  well  be  said  that  as  the  clearing  of 
the  track  was  necessary  because  of  Its  use 
for  Interstate  commerce,  the  decedent  In  re- 
moving the  debris  from  the  track  would  be 
engaged  In  the  work  of  Interstate  commerce. 

[4]  In  I.  0.  E.  Ca  v.  Kelly,  167  Ky,  754, 181 
S.  W.  375,  we  held  that  where  the  employ^ 
of  a  common  carrier,  engaged  in  interstate 
commerce  was  Injured  through  the  negli- 
gence of  a  superior  while  loading  on  a  car 
steel  rails  to  be  stored,  which  had  previous- 
ly been  removed  from  the  railroad  track  used 
in  interstate  commerce,  because  no  longer 
suitable  for  use  therein,  In  performing  such 
service  was  hot  engaged  In  Interstate  com- 
merce. We  further  held  in  that  case,  bow- 
ever,  that  though  the  evidence  did  not  bring 
the  action  within  the  provisions  of  the  feder- 
al Employers'  Liability  Act,  under  which  it; 
was  instituted,  it  did  conduce  to  establish  the 
employe's  right  to  recover  under  the  law  of 
the  state,  and  that  the  trial  court  should 
have  given  him  leave  to  amend  his  petition 
to  conform  to  the  law  of  the  state  and  to  the 
proof  and  upon  the  filing  of  such  amendment 
submitted,  the  cascf  to'  the  jury  under  Instruc- 
tions app^lng  the  law  of  the  state,  if,  how- 
ever, he  refused  t6  avail  himself  of  the  right 
to  amend,  th^  court  in  that  event  should  havci 
given  a  peremptory  ihstructlon  directing 
a  verdlctf  fl>r  the  riaihroad  company.' 

In  I.  C.  R.  Co.  V.  Behren's  Adm'r,  283  TT. 
S.  473,  34  Sup.  Ct  646,/58  1..  Ed.  1051,  Ami. 
Cas.  1914G,  WS,  it  la  declared  that  Congress 
intended  by  the  pi'ovlslons  of  thfe'  Employert* 
LiablU^  Act  of  ^prU  22,  ISQ^Tmaking  every 


cbmmoB  carrier  by'iiallroad,  'while  engaged 
in  interstate  commerce,  liable  in  damages  to 
any  i)erson,  "suffering  injury  while  .  he  is 
employed  by  such  carrier  In  such  commerce," 
to  confine  its  application  to  injuries  occur- 
ring when  the  particular  service  in  which  the 
employ^  wf^s  en^ged  was  a  part  of  interstate 
commerce.-'  In  that  case  it  was  held  that  a 
fireman  employed  by  an  Interstate  railway 
!  carrier  on  a  switch  engine,  who  was  killed 
wbUe  aiding  In  the  work  of  moving  several 
cars,  all  loaded  with  intrastate  freight,  be- 
tween two  points  in  the  same  dty;  was  not 
employed  in  Interstate  commerce  within  the 
meaning  of  the  federal  Employers'  Liability 
Act,  although,  upon  completion  of  that  task 
the  switching  crew  was  to  have  gathered  up 
and  taken  to  other  points  several  other  cars 
as  a  step  or  link  in  hoth  Interstate  and  intra- 
state  transportation. 

In  L.  "&  N.  H.  CO.,T.  Parker's  Adm'r,  165 
Ky.  658,  177  S.  W.  46t5,  this  question  was  ful- 
ly considered  and  decided.  We  therein  held 
that  where  a  switching  Crew,  at  the  time  of 
an  injury  to  a  fireman  on  the  switch  engine, 
were  engaged  in  switching  an  intrastate  car 
from  one  part  of  the  yard  to  another,  but 
expected  shortly  to  switch  an  Interstate  car 
from  one  part  of  the  yard  to  another,  and 
the  switching  of  the  intrastate  car  wais  done 
in  order  tp  enable  the  engine  and  cr6w  to 
switch  the  Interstate  car  upon  another  track, 
they  were  engaged  in  Intrastate  and  not  In- 
terstate commerce.    In  the  opinion  it  is  said: 

"The  true  test  is  what  character  of  commerce 
Was  the  employ^  engaged  in  at  tne  time  6f  his 
injury,  and  not  whether  he  was  eniraged  at  the 
time  in  one  kind  of  commerce  as.  a  preliminary 
to  the  engagement  in  another  kind.  Suppose,  at 
the  time  of  Parker's  injury  there  bad  been  at- 
tached an  interstate  car  to  tbe  engine,,  and  it 
was  being  switched  from  one  part  of  the  yard  to 
another  'with  t)^e. preliminary  purpose  of  remov- 
ing an  intrastate  car  from  one  part  of  the  yard 
to  another,  would  a  contention  that  it  was  then 
engaged  in  intrastate  commerce  merely  because 
of  the  ijilrpose  in  the  near  future  to  so  engage 
be  ^considered  fM  A  ~moment  7" 

.  m  Can  lt,iwie  may  ask,  wttb  nny  pretense 
of  reason,  be  contended  that  where  an  em- 
ploye of  a  common  carrier  is  killed  in  un- 
loading Irotn'  a'  cat  to  its  yards  wreclied  iua- 
terial,  a  week  before  removed  from  the  scene 
of.ibe  wreck,,  thf^t  it  may  be,  separated  .In 
parts  for  other  employes  to  later  inspect  and 
determine  what  part  of  it,  if  any,  shall  be  re- 
paired for  future  use,  that  such  employ^ 
was  engaged  In.  interstate  oommerpe,  because 
other  employes,  more  than ;  a '  month  later, 
happened  to  decide. that  a; particular  part  of 
the  wrecked  material,  and  the  same  which 
fell  upon  and  kiU^  the  decedent,  should  be 
repaired  for  some  a^rt  of  use  In  .t^e  carrier's 
business  and  even  sent  into  another  state  for 
that  purpose. 

■  In  our  opinion  the  erldeno^  ^ntained  In 
tbe  record  falls  to  show  thftt  the  work  ap- 
pellant's- decedent  -was  performing  when  the 
Injuries  that  caused  his  death  were  received 
was  a  servl^  14. Interstate  commerce,  ^ence 
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the  action  of  the  trial  court  In  pereniotoilly 
directing  a  verdict  for  tbe  appellees  was 
proper. 
Judgment  affirmed. 


OOT/VEB  T.  LUTZ  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  25,  1916.) 

1.  Executors  and  Adhinistbatobs  «=>255— 

JUDOUENT— PlKALITY   OT  DETEamZTATIOR. 

In  a  suit  to  settle  a  decedent's  estate  where- 
in a  party  filed  a  claim  based  upon  a  note, 
judgment  of  the  circuit  court  approving  the  re- 
port of  the  commisaioner  and  adjudgmg  that 
the  claim  was  not  valid  or  enforceable  against 
decedent's  estate  was  a  final  determination  of 
the  case  so  far  as  claimant  was  concerned. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  U  907-909; 
Dec.  Dig.  <S=>2SS.] 

2.  EXECXTTOBB  AND   AOUINISTSATORS  «=>256— 

Judgment  —  Vacation     ob     MODmcATiON 

Afteb  Tebm. 
Such  judgment  was  one  which  the  court  bad 
no  power  to  vacate  or  set  aside  at  a  term  sub 
sequent  to  the  one  at  which  it  was  rendered,  ex- 
cept as  provided  by  law. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  907-909; 
Dec.  Dig.  «=»256.] 

8.  ExEcuTOBS   and   Aohinibtbatobs  4=9265, 
256(2) — RixiEF  FBOX  JuooKSNT— Statutes. 
Claimant  bad  open  to  Um  by  law  two  cours- 
es;   he  could  have  appealed,  or  he  could  have 
sought  the  vacation  of  the  judgment,  as  pre- 
scribed by  Civ.  Code  Prac.  N  344,  519,  620,  and 
for  the  causes  mentioned  in  sections  340,  618. 
[Ed.   Note.— For   other  cases,   see   Executors 
and  Administrators,  Cent  Dig.  H  861,  909,  911 ; 
Dec.  Dig.  «s>255,  256(2).] 

4.  New  Tbial  «s>109— Nonbesident's  Meth- 
od o»  Obtainino — Statute. 

The  method  of  obtaining  a  new  trial  provid- 
ed by  Civ.  Code  Prac.  §}  408^19,  relating  to 
absent  and  unknown  defendants,  is  not  available 
to  a  resident  claimant  against  a  decedent's  cs- 
tatSL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  230;    Dec.  Dig.   <8=3l09.] 

5.  Appeal  and  Ebbob  «=9ll9— Judouent  fob 
Costs. 

An  appeal  does  not  lie  from  a  judgment  for 
costs  only. 

[Ed.  Note. — Vot  other  cases,  see  Appeal  imd 
Error.  Cent  Dig.  {f  826,  827,  799,  823-839; 
Dec.  Dig.  «=9ll9.] 

Appeal  from  Circuit  Court,  Boyd  County. 

Suit  by  Jane  B.  Lutz  and  others  for  the 
settlement  of  the  estate  of  Kirk  Culver  Val- 
denar.  In  which  Kirk  Valdenar  Culver  filed 
a  claim.  There  was  Judgment  approving  the 
commissloDer's  report  and  findings  and  ad- 
Judging  the  claim  invcdld,  and  from  an  order 
overruling  claimant's  motion  to  set  aside  the 
Judgment  and  entering  Judgment  for  costs 
against  him,  claimant  appeals.  Appeal  dis- 
missed. 

P.  J.  Byan,  of  Newport,  and  Millard  Tyree, 
of  Clnclnnatt,  Ohio,  for  appellant  Proctor 
K,  MaUn  and  S.  &  Willis,  both  of  Ashland, 
for  appellees. 


HUBT,  X  Elrk  Culver  Yal^enar  died  In- 
testate, In  Boyd  county.  A  suit  was  Institut- 
ed in  the  circuit  court  of  that  county  for  a 
settlement  of  his  estate,  and  the  payment  of 
his  creditors  and  the  distribution  of  ttie  sur- 
plus among  bis  heirs.  An  order  was  duly 
made  In  the  action,  by  which  it  was  referred 
to  the  master  commissioner  of  the  court  to 
hear  proof  and  report  upon  the  claims  of 
creditors  of  the  estate,  and  the  various  credi- 
tors were  ordered  to  file  and  prove  their 
claims  before  the  commissioner.  The  appel- 
lant. Kirk  Valdenar  Culver,  presented  and 
filed  a  claim  before  the  coaunlssloner  based 
upon  an  alleged  promissory  note  for  the  siun 
of  $5,000.  Tbe  administrator  filed  exceptions 
to  this  claim,  and  considerable  proof  was 
taken  before  the  commissioner  by  appellant 
and  the  administrator.  The  commissioner 
decided  the  Issues  made  upon  the  claim  ad- 
versely to  appellant,  and  on  the  26th  day  of 
November,  1912,  at  a  regular  term  of  the  cir- 
cuit court,  filed  his  report.  In  which  the 
claim  was  disallowed.  The.appellant  did  not 
file  any  exceptions  to  the  report,  and  on  tbe 
Sd  day  of  December  following  Its  filing  the 
matter  came  on  regularly  for  hearing,  when 
the  court  rendered  a  Judgment  approving  the 
report  and  the  findings  of  the  commissioner, 
and  further  adjudged  that  the  claim  of  ap- 
pellant was  not  a  valid  or  enforceable  claim 
against  the  estata  Several  days  thereafter 
the  court  adjourned  regularly  and  finally 
for  the  term. 

[1-1]  The  Judgment  was  a  final  determina- 
tion of  the  case  so  far  as  the  appellant  was 
concerned.  It  was  a  Judgment  upon  the 
merits,  and  completely  disposed  of  appel- 
lant's action.  It  was  one  which  the  court 
had  no  power  to  vacate,  modify,  or  set  aside 
at  a  term  subsequent  to  the  one  at  which  it 
was  rendered,  except  in  the  time  and  In  the 
manner  provided  by  law.  Wood  v.  Sharp,  etc., 
169  Ky.  46,  166  S.  W.  787.  After  the  term 
at  which  It  was  rendered,  If  dissatisfied,  the 
appellant  had  open  to  him  by  law  two  cours- 
es, which  he  might  have  pursued.  He  could 
have  appealed  from  the  judgment  to  this 
court,  in  the  time  and  manner  provided  for 
appeals  from  the  circuit  courts  to  this  court, 
or  he  could  have  sought  a  vacation  of  the 
judgment  in  the  manner  prescribed  by  sec- 
tions 344,  619,  and  520  of  the  Civil  Code,  and 
for  the  causes  mentioned  in  sections  340  and 
618,  Civil  Code,  if  any  such  causes  existed. 
The  appellant  did  not  pursue  either  of  the 
courses.  He  was  not  a  nonresident;  hence 
the  method  of  obtaining  a  new  trial  provided 
by  chapter  1  of  title  10  of  the  Civil  Code 
could  not  be  applied.  There  is  no  pretense 
that  the  entry  of  tbe  Judgment  arose  from  a 
misprision  of  the  derk;  hence  the  method 
necessary  to  be  pursued  by  him  was  by  filing 
a  petition  and  having  process  thoreon,  as 
provided  by  sections  344  or  620;  of  the  Civil 
Code.    At  tbe  January  term  of  the  court, 
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1913,  tbe  appdlant  filed  a  motion  to  set  aside 
the  judgment,  and  alao  exceptions  to  the  re- 
port of  the  commlBsloner.  At  the  November 
term  of  the  court,  1813,  the  court  overruled 
the  motion  and  entered  a  Judgment  for  costs 
In  favor  of  appellees  against  appellant  This 
order  was  entered  on  December  12,  1013. 
From  It  this  appeal  was  taken  by  appellant 
on  the  8th  day  of  December,  1916.  The  mo- 
tion of  appellant  after  the  term  at  which  the 
jodgment  was  rendered  seemed  to  have  been 
an  effort  to  require  the  court  to  retry  the 
case  upon  the  same  evidence  and  pleadings 
npon  which  It  had  once  tried  the  case.  Noth- 
ing different  was  offered  or  suggested.  It 
was  res  judicata,  and  the  court  pr(%)erly  re- 
fused to  do  it;  as  it  then  was  without  au- 
thority to  disturb  the  Judgment  In  the  man- 
ner sought  The  order  of  December  12,  1913, 
from  which  the  appeal  is  taken,  is  not  a 
Judgment  from  which  an  appeal  will  lie,  as 
the  only  Judgment  embraced  by  it  is  a  Judg- 
ment for  costs,  and  an  appeal  does  not  lie 
from  a  Judgment  for  costs  only.  There  is 
no  statement  of  the  amount  of  the  costs,  and 
nothing  to  indicate  the  court  has  Jurisdic- 
tion. 

It  is  therefore  ordered  that  the  appeal  be 
dismissed. 


TIEBNEX  COAL  CO.  ▼.  BAII<BX  «t  ai. 
(Court  of  Appeals  of  Ksntacky.    Nov.  28,  1916.) 

1.  RbUaAdEKS  ^»16— SaLK  of  BKUAIKDUt— 

Bond— Statute. 
Dnder  Civ,  Code  Prac.  {|  401.  401a,  provid- 
ing that  in  an  equitable  action  by  titte  owner  of 
a  particular  estate  of  freehold  in  possession,  re- 
mainders and  contingeiit  interests  may  be  sold 
for  reinvestment  a  sale  may  be  ordered  without 
the  requirement  of  a  bond. 

[Ed.  Note.— For  other  cases,  see  Bemaindera, 
Cent  Dig.  {  11 ;   Dec.  IMg.  «=3l6.] 

2.  Bemainoebs  •sslO— Sale  07  Beicaindxb— 
Statute. 

That  the  title  under  which  the  land  is  held 
renders  it  possible  for  unborn  remaindermen  to 
ahare  in  tiie  fee  to  the  land,  does  not  militate 
against  the  court's  right  to  order  its  sale  for  re- 
investment under  Civ.  Code  Prac.  !f  491  and 
491a,  aa  th«  latter  section  expressly  confers  tlte 
power  to  order  a  aala  where  the  title  is  confer- 
red upon  a  husband  and  wife  for  their  lives  with 
remainders  in  fee  to  their  children,  providing 
that  all  persons  in  being  having  an  interest  in 
lands  are  made  parties  to  the  proee«dinga. 

lEd,  Note. — For  other  cases,  see  Bemaindera, 
Cent  Dig.  {  11;    Dec  Dig.  «=»16.] 

Appeal  from  Circuit  Oomrt  nke  County. 

Action  by  Brit  Bailey,  life  t«iant,  and 
otbers,  against  certain  remaindermen  in  be- 
ing, for  the  sale  of  land  for  reinvestment 
Bzoei>tlonB  to  the  aale  by  the  Tlemey  Coal 
OMipsny,  pnrdiafler,  were  overruled,  and  it 
appeals.    AtOrmsd. 

J.  F.  Hobson,  Jr.,  of  Pikeville,  for  appe- 
lant Anxier,  Harmon  &  Frances,  of  Pike- 
ville, and  John  F.  Auxler,  of  Jackson,  for 
app^ees. 


THOBIAS,  J.  Brit  Bailey  te  the  owner 
of  an  estate  for  the  lives  of  George  and  Mary 
Elender  Hatfield  in  and  to  a  tract  of  100 
acres  of  land  in  Pike  county,  Ky.,  and  the 
appellees,  who  are  children  of  George  and 
Mary  Elender  Hatfield,  are  the  owners  in 
fee  of  the  tract  in  remainder.  These  re- 
maindermen are  and  were  at  the  time  of  the 
rendering  of  the  Judgment  the  only  ones 
in  ease.  Under  the  ocmveyance  by  which 
the  parties  obtained  title,  the  parties  of  the 
second  part,  being  the  life  tenants  and  the 
remaindermen,  are  stated  to  be  "George 
Hatfield  and  Mary  Elender  Hatfield,  his 
wife,  daring  their  natural  life,  thence  de- 
scend to  the  heirs  of  their  body  of  the  sec- 
ond part"  In  a  contest  over  the  construc- 
tion of  this  deed  it  was  decided  in  the  case 
of  Runyon  v.  Hatfield,  IM  Ky.  171.  157  S. 
W.  17,  that  the  parties  took  interest  In  the 
land  as  above  outlined.  This  suit  was  sub- 
sequently filed  by  the  life  tenant  for  the  life 
of  the  elder  Hatfields  against  the  iremain- 
dermen  in  being,  as  provided  by  sections  481 
and  491a  of  the  Civil  Code  at  Practice,  to 
procure  Judgment  for  the  sale  of  the  land 
for  the  purposes  of  reinvestment  All  of  the 
remaindermen  are  adults  except  two,  and 
they  are  over  the  age  of  14  years.  They  were 
not  only  served  with  process  as  required  by 
the  statute,  but  their  statutory  guardian  Join- 
ed In  the  answer,  and  for  himself  and  on 
thdr  behalf  made  the  same  request  as  Is 
oontalned  In  the  prayer  of  the  petition. 

Ttie  testimony  shows  that  the  land  is  bar- 
ren of  timber,  and  is  worth  but  little  for 
agricultural  purposes.  Its  chief  value  con- 
sists In  the  coal  under  it  It  is  also  alleged 
and  shown  that  coal  mines  are  being  oper- 
ated upon  the  lands  adjoining  and  surround- 
ing it  and  if  for  any  reason  tbese  mines 
should  be  abandoned  by  exhausting  the  coal, 
or  for  other  cause,  the  tract  involved  here 
would  lose  its  value  for  mining  purposes,  as 
the  siae  of  the  tract  would  not  be  saffident 
to  Justify  the  Installing  of  machinery  to 
mine  the  ooal  under  It  alone.  It  further- 
more appears  that  if  the  land  could  be  now 
sold  so  as  to  permit  the  coal  to  be  mined  by 
some  of  the  surrounding  plants,  the  best 
possible  price  could  be  realised  tot  It 
Under  these  allegations,  and  the  proof  sus- 
taining them,  Judgment  was  rendered  order- 
ing the  land  sold  by  the  master  commission- 
er, which  was  done,  and  It  was  purchased 
by  appellant  for  95,668Ji5,  being  ^669.56 
more  than  the  sum  for  which  the  land  was 
appraised  by  those  selected  for  that  purpose. 
The  purchaser  filed  exceptions  to  the  sale, 
which  exceptions  were  overruled,  and  from 
this  Judgment  this  appeeU  is  prosecnted. 

[1]  We  have  carefully  examined  the  rec 
ord,  and  'find  that  the  sections  of  the  statute, 
both  as  to  the  allegations  and  proof,  have 
been  literally  c«na>Ued  with.  There  was 
no  bond  executed  before  the  Judgment  order- 
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ing  the  sale,  bnt,  nnder  repeated  decisions 
from  this  court,  a  sale  under  the  sections 
of  the  C!ode  referred  to  may  be  ordered 
without  the  requirement  of  a  bond.  Luttrell 
V,  Wells,  97  Ky.  84,' 30  S.  W.  10,  16  Ky.  Law 
Rep.  812;  Haggln  v.  Rogers,  97  S.  W.  362, 
29  Ky.  Law  Rep.  126S ;  Caulder  v.  Chenault, 
154  Ky.  777,  159  S.  "W.  578;  McClure  v. 
Crume,  141  Ky.  861,  132  S.  W.  433. 

[2]  Nor  does  the  fact  that  the  title  nnder 
which  the  land  la  held  render  It  possible 
for  nnbom  remaindermen  to  share  In  the 
fee  to  the  land  militate  against  the  right  of 
the  court  to  order  Its  sale  for  reinvestment 
under  the  section  of  the  <3ode,  supra,  in 
fact,  section  491a  expressly  confers  the 
power  to  order  a  sale,  where  the  title  Is  con- 
ferred as  it  is  here,  provided,  however,  that 
all  persons  in  being  who  have  an  Interest 
in  the  land  are  made  parties  to  the  proceed- 
ings. The  precise  question  was  determined 
in  favor  of  the  right  to  order  the  sale  in  the 
case  of  McGlure  v.  Cmme,  supra.  There  is 
nothing  In  the  title  nnder  which  the  land  is 
held  prohibiting  such  sale. 

We  therefore  find  no  error  in  the  proceed- 
ings, and  the  judgment  overmllng  the  excep- 
tions to  the  sale  is  affirmed. 


HABDINO  V.  BULLARD. 
(Court  of  Appeals  of  Kentncky.    Nov.  24, 1916.) 

1.  EXEcnroBS  ANO  AoiaNisiBATOBB  «s>227(3), 
434(5)  —  Claims  —  Dkuand  —  VERinoA- 

HON— COU  NTXBCZ.AU(. 

Ky.  St.  i  3870,  provides  that  demands 
against  the  estate  of  a  decedent  shall  be  verified 
by  the  written  affidavit  of  the  claimant.  Sec- 
tion 3871  provides  that  if  any  part  of  the  de- 
mand has  been  paid,  etc.,  the  affidavit  shall 
state  the  amount  of  the  payment,  etc.,  and  that 
the  veriGcation  shall  not  dispense  with  other 
proof  of  the  demand  as  required  by  law.  Sec- 
tion 3872  provides  that  no  action  shall  be 
brought  or  recovery  had  on  any  such  demand 
before  the  affidavit  Is  made,  or  until  demand  for 
payment  of  the  personal  representative.  Section 
3874  provides  that  no  demand  against  a  dece- 
dent's estate  shall  be  paid  by  his  personal  rep- 
resentative, or  allowed  as  a  credit  by  any  com- 
missioner or  court,  which  is  not  verified  by  affi- 
davit. Beld,  that  although  demand  on  the  ex- 
ecutor for  the  paymenit  of  claims  asserted 
against  the  estate  by  way  of  counterclaim,  set- 
off, and  cross-petition  In  the  answer  to  an  ex- 
ecutor's action  was  not  necessary  before  filing 
the  answer,  verification  and  proof,  as  required 
by  statute,  was  necessary  before  the  executor 
could  legallv  pay  them  or  the  court  could  render 
Judgment  therefor. 

[Ed.  Note.— For  other  cases,  see  Ehcecntors  and 
Administrators,  Cent  Dig.  M  814-«16,  1709; 
Uec.  Dig.  «=227(3),  434(6).] 

2.  EZKCITTOBS  ANO  Adkinistratobs  «s>227(4) 
— Claims— Vebimcation— Waiver. 

Failure  of  the  executor  to  object  to  the  want 
of  necessary  affidavit  and  proof  of  appellant's 
demands  against  the  estate  by  way  of  ;munter- 
daim.  set-off,  and  cross-petition  in  the  answer, 
or  failure  to  controvert  them,  did  not  relieve 
the  defendant  of  the  necessity  of  verifying  and 
proving  in  the  manner  required  by  the  statute. 
{Ed.  Note.— For  other  cases,  see  Executors 
and  Admimstraton,  Cent  Dig.  |  816^;  Dec. 
Dig.  <^227(4).] 


Appeal  from  Circuit  Court,  Campbell 
County. 

Action  by  Qiliomas  P.  Bullard,  execator  of 
the  will  of  Jessie  Buss  Harding,  deceased, 
against  R.  H.  Harding.  Jndgment  for  plain- 
tlfT,  and  defendant  appeals.    Affirmed. 

A.  C.  Hall,  of  Newport,  for  appellant  Hall 
te  Adams,  of  Covington,  for  appellee. 

SETTLE,  J.  The  appellee,  Thomas  P.  Bul- 
lard, as  executor  of  the  will  of  Jessie  Buss 
Harding,  deceased,  sued  the  appellant,  R.  H. 
Harding,  her  surviving  husband,  in  the  court 
below  upon  a  note  of  $500,  executed  by  the 
latter  to  the  testatrix  February  23, 1899,  pay- 
able one  day  after  date,  with  6  per  cent  In- 
terest from  its  maturity,  subject  to  the  follow- 
ing credits.  Indorsed  thereon:  $222.29  as  of 
July  1,  1902;  $22,  AprU  23,  1909;  $19,  July 
6,  1909. 

The  answer  of  the  appellant,  containing 
five  paragraphs  and  styled  a  set-off,  counter- 
claim, and  cross-petition,  admitted  the  ex- 
ecution of  the  note,  but  alleged  Its  payment 
in  full  and  set  up  an  Indebtedness  aggregat- 
ing $2,461.40  claimed  to  be  due  and  owing 
to  him  from  the  estate  of  the  testatrix.  This 
alleged  indebtedness  Includes  divers  specified 
items,  such  as  various  sums  of  money  claim- 
ed to  have  been  advanced  and  paid  by  appel- 
lant for  the  testatrix,  with  Interest  on  each 
from  the  date  of  the  transaction;  also  the 
value  .of  certain  stock  and  other  personal 
property  alleged  to  have  been  wronjgully  sold 
and  the  proceeds  converted  by  the  testatrix. 
Twelve  hundred  dollars  of  the  Indebtedness 
sued  for,  It  Is  claimed,  grew  out  of  the  fol- 
lowing transaction:  That  Is,  it  is  alleged  in 
the  answer  that  the  testatrix,  on  July  1,  1907, 
was  conveyed  by  deed  from  Alfred  McMnl- 
lens  and  Blanche  McMuUens,  his  wife,  a 
house  and  lot  in  the  town  of  Dayton,  Camp- 
bell county,  this  state,  for  which  she  agreed 
to  pay  them  $1,200,  $500  of  which  was  due 
npon  the  delivery  of  the  deed,  and  the  re- 
maining $700  was  owing  to  the  Citizens'  Loan 
&  Savings  Association  of  Dayton,  Ky.,  and 
secured  by  a  mortgage  which  had  been  ex- 
ecuted to  it  by  McMullens  and  wife,  which 
mortgage  debt  of  $700  the  testatrix  assumed 
and  agreed  to  pay;  that  she  was  without 
money  to  make  the  cash  payment  of  $600  to 
■McMullens  or  the  $700  mortgage  debt  to  the 
loan  and  savings  association,  and  at  her  re- 
quest appellant  advanced  and  paid  ft>r  her  to 
McMullens  the  $500  and  thereafter  paid  for 
her  to  the  loan  and  savings  association  the 
mortgage  debt  of  $700  due  it,  which  payments, 
It  was  alleged,  were  made  by  him  under  an 
agreement  with  the  testatrix  thati  she  would 
repay  both  amounts  to  him,  or,  in  the  event 
of  her  failure  to  do  so,  give  blm  such  Interest 
in  the  Dayton'  honse  and  lot  as  wotild  'equal 
the  amount  pafd  by  him  to  McMuUdns  and 
the  loan  and  savings  a^^ot^l^tibn,  less  what 
might  be  due  the  testatrix  by  way  Of  balance 
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apoQ  the  note  of  $600  apon  which  be  waa 
sued  by  her  executor  In  this  case ;  that  such 
balance  was  more  than  liquidated  by  the  cash 
payment  of  $500  which  he  made  for  the  tes- 
tatrix to  McMullens,  and  he  was  thereafter 
informed  by  her  tliat  the  note  had  been  de- 
stroyed, which  he  believed  to  be  true  until 
suit  was  brought  against  htm  thereon  by  the 
executor;  that  the  testatrix  never  repaid  to 
him  any  part  of  the  fSfiO  he  advanced  for  her 
to  McMullens,  or  of  the  $700  which  he  paid 
to  the  loan  and  savings  association  In  dis- 
cbarge of  Its  mortgage,  nOr  did  she  ever  con- 
vey to  him  an  Interest  In  the  house  and  lot 
conveyed  her  by  McMnllena  and  wife.  It  is 
farther  alleged  in  the  answer:  That  the  house 
and  lot  in  Dayton  which  the  testatrix  pur- 
chased of  McMullens  and  wife  was  before  her 
death  sold  and  conveyed  by  her  to  H.  R.  and 
Martha  Guenther  at  the  price  of  $1,250,  $S00 
of  which  was  cash  in  hand  paid  by  the  gran- 
tees. For  the  remaining  $450  they  executed 
to  the  testatrix  sundry  notes,  payable  month- 
ly at  the  Bank  of  Dayton,  Ky.  That  these 
notes  or  some  part  of  them  yet  remain  un- 
paid, and  that  appellant  is  entitled  to  a  lien 
thereon,  or  the  proceeds,  in  satisfaction  pro 
tanto  of  his  demands  against  the  testatrix's 
estate,  for  which  reason  the  Banic  of  Dayton 
and  the  Guenthers  were  asked  to  be  made 
parties;  that  the  answer  of  appellant  be 
made  a  cross-petition  against  them  and  the 
appellee  executor,  and  that  they  be  required 
to  make  disclosure  of  the  amount  yet  due 
opoQ  the  notes,  and  pay  same  into  court  sub- 
ject to  Its  order. 

It  will  be  observed,  from  what  has  been 
said  of  the  averments  of  the  answer,  set-off, 
counterclaim,  and  cross-petition,  that  it  does 
not  allege  that  the  agreement  by  which  the 
testatrix  undertook  to  give  appellant  an  in- 
terest in  the  Dayton  bouse  and  lot,  in  the 
event  of  her  failure  to  repay  him  the  sums  he 
advanced  In  discharge  of  the  consideration 
therefor,  was  in  writing,  and  the  fact  that 
such  agreement.  If  made,  was  violated  and 
rendered  impossible  of  performance  by  the 
sale  and  conveyance  of  the  house  and  lot  by 
the  testatrix  to  the  Guenthers  was  known  to 
him,  and  the  sale  and  conveyance  assented  to, 
is  shown  by  his  act  in  uniting  with  her  in 
the  deed  to  the  grantees. 

It  is  admitted  by  the  pleadings  that  the 
testatrix,  Jessie  Buss  Harding,  was  domiciled 
In  Shelby  county  at  the  time  of  her  death, 
and  that  the  probate  oC  the  will  and  the 
qualldcation  of  the  appellee  as  executor 
thereof  took  place  in  the  county  court  of  that 
county.  The  demands  against  the  estate  of 
the  testatrix  claimed  and  set  up  in  the  an- 
swer, set-off,  cotutterclaim,  and  cross-petition 
of  appellant  were  unsupported  or  nnaccom- 
ponied  by  the  statutory  affidavits  or  other 
proof  zeqalred  of  such  (daims,  and  neither  by 
a  i^y  nor  order  of  record  did  the  appellee 
controvert  the  allegations  of  the  answer,  set- 
off; counterclaim,  anfl  cross-jtetltion  of  the 


appellant  No  proof  was  taken  by  either  of 
the  parties,  and  on  a  submission  of  the  case 
upon  the  pleadings  the  circuit  court  entered 
the  following  Judgment: 

"This  cause  bein^  submitted  on  the  pleadings, 
the  answer  containing  a  g'ood  defense  not  denied, 
it  is  adjudged  that  plaintiff's  petition  be  dis- 
missed, and  defendant  recover  of  plaintiff  his 
costs  incurred  thereon.  It  is  further  adjudged 
that  defendant's  counterclaim,  set-off,  and  cross- 
petition  be  dismissed  without  prejudice,  and 
plaintiff  recover  of  defendant  his  cost  herein  ex- 
pended.    This  court  had  no  Jurisdiction." 

Appellant  complains  of  so  much  of  the 
Judgment  as  dismissed  his  set-off,  counter- 
claim, and  cross-petition ;   hence  this  appeal. 

Whether  by  the  expression  contained  in  the 
dosing  sentence  of  the  Judgment,  "This  court 
has  no  Jurisdiction,"  it  was  meant  that  the 
want  of  Jurisdiction  arose  out  of  the  fact 
that  the  matters  pleaded  in  appellant's  an- 
swer, set-off,  counterclaim,  and  cross-peti- 
tion. In  the  opinion  of  the  court,  involved  a 
settlement  of  the  testatrix's  estate,  which 
should  be  made  in  the  county  where  she  re- 
sided at  the  time  of  her  death,  her  will  was 
probated  and  the  executor  named  therein 
qualified,  or  that  the  want  of  Jurisdiction 
arose  from  the  fact  that  appellant's  demands 
against  the  estate  of  the  testatrix  were  un- 
supported by  the  affidavits  required  by  sec- 
tions 3870,  S871,  3872,  Kentucky  Statutes,  we 
are  not  advised.  We  assume,  however,  that 
the  court  did  not  regard  itself  as  la<dclns  In 
Jurisdiction  on  the  ground  first  mentl<Hied. 
for  tho  matters  set  up  in  the  pleading  in  ques- 
tion do  not  appear  to  involve  a  settlement  of 
the  estate,  as  It  Is  not  alleged  therein  that 
there  are  not  personal  assets  In  the  hands  of 
the  executor  sufficient  to  pay  the  appel- 
lant's claims  or  any  other  demands  that  may 
exist  against  the  estate.  It  is  therefore  un- 
necessary for  us  to  pass  upon  the  contention 
of  appellant's  counsel  that  the  want  of  Juris- 
diction on  the  ground  referred  to,  If  any,  was 
waived  by  the  failure  of  appellee  to  raise  that 
question  by  demnrrer. 

In  view,  however,  of  the  provislonB  of  the 
sections  of  the  statute,  supra,  we  conclude 
that  what  the  circuit  court  meant  by  the  lan- 
guage quoted  was  that,  inasmuch  as  appel- 
lant's demands  were  not  verified  by  the  affi- 
davits therein  required,  it  was  without  au- 
thority to  render  Judgment  for  any  part  of 
them  beyond  giving  him  credit  cm  the  note 
sued  on  by  the  executor  for  such  part  of 
the  moneys  as  he  had  advanced  for  or  paid 
the  testatrix  as  would  discharge  the  balance 
due  thereon.  We  are  fortified  in  this  conclu- 
sion by  the  fact  that  the  first  paragraph  of 
the  answer  alleged  full  payment  and  dis- 
charge of  the  note,  as  well  as  the  manner  and 
date  of  the  payment,  which  averments  were 
undented.  Section  3870  provides  that  de- 
mands such  as  those  attempted  to  be  assert- 
ed by  the  appellant  shall  be  verified,  by  the 
written  affidavit  of  the  claimant — 
"stating  that  the  demand  is  Just,  and  has  never 
to  bia  knowledge  or  belief  been  paid,  that  there 
is  no  off  set  or  discount  against  the  same  or  any 
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usury  therein;  and  if  the  demand  be  other  than 
an  obligation  signed  by  the  decedent  or  a  judg- 
ment, it  shall  also  be  verified  by  a  person  other 
than  the  claimant,  who  shall  state  in  his  affi- 
davit that  he  believes  the  daim  to  be  just  and 
correct,  and  give  his  reasons  why  he  so  believes." 

Section  3871  provides: 

"If  any  part  of  the  demand  has  been  paid, 
or  there  be  any  set-off  or  discount  against  the 
same,  or  any  usury  therein,  the  affidavit  sball 
state  the  amount  of  the  payment  or  usury,  when 
the  payment  was  made,  and  when  the  oS  set  or 
discount  was  due,  to  the  best  of  the  affiant's 
knowledge  and  belief.  This  verification  shall 
not  be  held  to  dispense  with  other  proof  of  the 
demand  as  required  by  law." 

Section  3872  provides: 

"Before  such  affidavit  is  made,  no  action  shall 
be  brought  or  recovery  had  on  any  such  demand, 
nor  until  demand  of  payment  thereof  has  been 
made  of  the  i>ersonal  representative,  accom- 
panied by  the  required  affidavit." 

Section  3874  provides: 

"No  demand  against  a  decedent's  estate  shall 
be  paid  by  his  personal  representative,  or  al- 
lowed as  a  credit  by  any  commissioner  or  court, 
which  is  not  verified  by  affidavit  as  required 
herein," 

Notwithstanding  tbe  posttire  requirements 
found  In  the  provisions  of  the  foregoing  sec- 
tions, we  bare  decided  that  a  personal  rep- 
resentative who  has  been  sued  for  a  debt 
owing  by  the  estate  of  his  decedent  may 
waive  the  demand  tfye  payment  of  the  claim 
before  suit,  by  failing  to  make  objection  to 
such  want  of  demand,  but  that  he  cannot 
waive  tbe  verification  of  the  daim  required 
toy  the  statute.  Perry  v.  Seltx,  2  Duv.  122; 
Thomas  v.  Thomas,  IS  B.  Mon.  184;  Howard 
V.  Leavell,  10  Bush,  481;  Warfleld,  etc.,  v. 
'Gardner's  Adm'r,  79  Ky.  68S;  Rogers  v. 
MltcheU's  Ex'r,  1  Meta  22. 

We  have  also  held  that  In  an  action 
brought  by  a  creditor  for  the  settlement  of 
an  Insolvent  decedent's  estate,  demand  of 
the  pers<»al  representative  before  the  insti- 
tution of  the  action  is  not  necessary.  Fox  v. 
Apperson,  6  Bush,  653.  But  in  such  state 
■of  case  verification  of  his  claim  and  others 
presented  against  the  estate  must  be  made 
before  they  are  allowed  or  paid.  Huffman  v. 
Moore,  101  Ky.  288,  41  S.  W.  292,  19  Ky. 
Law  Rep.  461 ;  Hill  v.  Grizzard,  133  Ky.  816, 
U9  S.  W.  168;  Grey  V.  Lewis,  79  Ky.  453. 

As  said  in  Crane  &  Breed  Mfg.  Go.  t. 
Stagg'B  Adm'r,  135  Ky.  428,  122  8.  W.  225: 

"The  object  of  the  statute  in  respect  to  the 
verification  of  claims  against  decedent's  estates 
is  to  protect  them  against  unjust  or  fraudulent 
claims,  and  the  reason  for  requiring  the  claim- 
ant, before  bringing  an  action  on  his  claim,  to 
make  demand  of  payment,  is  to  afford  the  per- 
sonal representative  an  opportunity  to  pay  it 
without  cost  of  suit,  and  at  the  same  time  have 
a  legal  voucher  of  such  payment.  If,  however, 
there  are  no  assets  in  the  hands  of  the  personal 
representative  with  which  to  pay  the  decedent's 
debts,  or  such  as  he  may  have  be  insufficient 
for  that  purpose,  but  the  decedent  left  real  es- 
tate liable  for  such  debts,  there  can  be  no  rea- 
son or  necessity  for  a  creditoi'a  presenting  bis 
claim,  accompanied  by  the  statutory  affidavit, 
to  the  personal  representative,  in  order  to  en- 
title him  [the  creditor]  to  bring  suit  for  the  pur- 
pose of  subjecting  such  real  estate  to  tlie  pay- 
jnent  of  the  decedent's  debts.  Including  his  own. 


As  was  well  said  in  Huffman  v.  Moore's  Adm'r, 
supra:  'Indeed,  the  right  to  bring  an  action  such 
as  this  i«  expressly  given  to  a  creditor  by  sec- 
tion 428,  Civil  Code  Prac.  And  that  right  is 
not  thereby  made  conditional  upon  compliance 
by  the  creditor  with  the  terms  prescribed  by 
the  statute  in  order  to  maintain  an  action  ordi- 
nary to  recover  personal  judgment  against  ^e 
administrator  or  executor.  Of  course,  an  ac- 
tion such  as  ihis  involves  a  reference  to  the 
master  commissioner  of  court  to  pass  upon  and 
report,  subject  to  approval  of  court,  in  regard 
to  every  claim  or  demand  that  may  be  present- 
ed, each  of  which  must  be  verified  and  approved, 
as  required  by  statute  before  being  allowed.' 
When  appellant's  claim  against  the  decedent's 
estate  is  presented  to  the  commissioner,  it  can 
then  be,  and  should  be,  verified  and  proved  in 
the  statutory  manner." 

The  necessity  for  demand  before  bringing 
an  original  action  against  a  personal  rep- 
resentative is  also  thus  well  stated  in  War- 
field,  etc.,  V.  Gardner's  Adm'r,  supra: 

"^e  reason  for  requiring  a  claimant,  before 
bringing  an  original  action  against  a  personal 
representative,  to  make  demand  of  him  for  pay- 
ment, ia  that  if  the  claim  is  just  and  properly 
proved,  it  may  be  paid  without  subjecting  the 
estate  to  the  costs  of  litigation.  But  the  reason 
for  requiring  the  demand  to  be  made  ceases  when 
the  personal  representative  begins  Utigatlon  him- 
self. Though  such  is  not  the  case  in  respect  to 
the  affidavit  of  the  claimant  and  proof  of  the 
justice  of  the  claim." 

[1]  In  this  case  the  action  was  commenc- 
ed by  the  personal  representative,  in  suing 
upon  tbe  note  which  had  been  executed  by 
the  appellant  to  his  testatrix.  The  <dalms  as- 
serted in  the  answer  of  appellant  against 
tbe  estate  of  the  testatrix,  and  appellee  as 
her  executor,  are  presented  by  way  of  counter- 
claim, set-off,  and  cross-petition,  and  demand 
of  the  executor  for  their  payment  before  the 
filing  of  the  answer,  counterclaim,  set-off,  and 
cross-petition  was  not  necessary  or  required. 
But  while  such  demand  was  unnecessary, 
verification  and  proof  of  the  claims,  as  re- 
quired by  the  statute,  was  necessary  before 
tbe  court  could  render  judgment  for  any  of 
them.  Millet  v.  Watkins,  4  Bush,  642;  Ward 
V.  Rhorer,  64  S.  W.  6,  21  Ky.  Law  'Rep.  1086; 
Perry  v.  Seltz,  2  Duv.  122.  In  so  holding  In 
Warfleld,  etc.,  v.  Gardner's  Adm'r,  supra,  we 
said: 

"But  by  subsection  84,  f  732,  of  the  present 
Civil  Code,  the  word  'action'  is  construed  to  em- 
brace a  demand  for  a  set-off  or  counterclaim, 
and  by  subsection  37  the  word  'sue'  is  construed 
to  refer  to  an  action  or  special  proceeding. 
•  •  •  And  we  are  of  the  opinion  that  both 
the  letter  and  spirit  of  the  law,  as  it  now  is, 
require  that  a  claim  against  the  estate  of  de- 
cedent, which  is  pleaded  as  a  set-off  or  counter- 
claim, should  be  verified  by  the  written  affidavit 
of  the  claimant,  and  proved  in  the  manner  re- 
quired by  law  in  the  case  of  claims  sued  upon 
by  original  action,  and  that  the  personal  repre- 
sentative may,  when  the  defendant  has  not  com- 
plied with  the  law  in  this  respect,  obtain  a  rule 
against  him,  and  upon  his  failoie  or  refusal  aft- 
er such  rule  to  verify  and  prove  his  claim  in  the 
manner  required  by  law,  his  set-off  or  counter- 
claim should  be  dismissed.'' 

[2]  The  executor  in  the  instant  case  did 
not,  it  is  true,  object  to  the  want  of  the  neces- 
sary afBdavlt  and  proof  of  appellant's  de- 
mands, nor  did  he  even  controvert  them,  bat 
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his  tellnre  to  do  eltber  did  not  relieve  ai>- 
p^ant  of  tbe  necessity  of  Terifylng  and  prov- 
ing them  in  tbe  manner  reqnired  by  the  stat- 
ute. Such  verification  Is  not  only  required  by 
section  3S72  of  tbe  statute,  supra,  as  a  con- 
dition precedent  to  a  recovery  upon  a  claim 
against  the  estate  of  a  decedent,  but  Is  also 
imperatively  required  by  section  S874,  which 
declares : 

"Xo  demand  a^rainst  a  decedent's  estate  shall 
be  paid  by  his  persqnal  representative,  or  al- 
lowed as  a  credit  by  any  commissioner  or  court, 
which  is  not  verified  by  aiBdavit  as  reqnired 
herein."     " 

In  view  of  these  provisions  of  the  statute, 
It  was  the  duty  of  the  circuit  court,  even  In 
the  absence'  of  an  objection  from  appellee  as 
executor,  to  dismiss  appellant's  counterclaim, 
set-oflF,  and  cross-petition,  as  was  done  by  the 
Judgment  rendered,  because  of  the  latter's 
failure  to  famish  tbe  necessary  verification 
of  bis  claim  reqtilred  by  the  statute;  and 
whether  that  court  should  have  allowed  so 
much  of  the  claims  as  discharged  tbe  bal- 
ance due  upon  the  note  sued  on  by  the  execu- 
tor we  need  not  decide,  as  the  executor  has 
not  taken  a  cross-appeal  from  that  part  of 
the  Judgment. 

We  do  not  overlo<dc  the  fttct  that  a  few 
cases  may  be  found,  such  as  t^on't  Bx.  v. 
Logan  County  Bank's  Assignee,  78  S.  W.  454, 
25  Ky.  Law  Bep.  1668,  Usher  v.  Flood,  17  S. 
W.  132,  12  Ky.  Law  Bep.  721,  and  Tipton  r. 
Bicbardaon,  64  S.  W.  788,  21  Ky.  Law  Bep. 
1195,  in  which  It  was  held  that  the  personal 
representative  had  waived  both  demand  and 
verification  of  the  claim,  but  all  these  were  cas- 
es In  which  the  personal  representative  had 
made  defense  on  the  merits  In  the  court  be- 
low without  objection  to  such  want  of  de- 
mand and  verification,  onie  reason  for  our 
so  ruling  is  patent  A  personal  representa- 
tive, after  negligently  failing  to  avail  himself 
of  the  protection  designed  by  the  statute  in 
requiring  demand  of  payment  and  verification 
of  the  dalm,  and  suffering  defeat  in  a  trial 
on  the  merits  in  the  court  below,  should,  on 
appeal,  in  all  fairness,  be  estopped  by  such 
negligence  from  making  complaint  <rf  tbe 
want  of  such  demand  and  proof. 

There  are,  however,  other  cases  in  which, 
notwithstanding  demand  of  the  personal  rep- 
resentative was  not  necessary,  a  reversal  of 
the  Judgment  recovered  against  him  by  the 
creditor  In  the  lower  court  was  adjudged  be- 
cause of  wwt  of  verlficatl<n  of  the  claim 
sued  on;  the  reversal  being  ordered  with 
dlrecti<»t  to  the  lower  court  to  set  aside  the 
Judgment  rendered,  compel  tbe  necessary 
statutory  verification  of  the  dalm,  and  again 
render  Judgment  therefor  against  the  person- 
al representative.  Worthley's  Adm'r,  etc, 
V.  Hammond,  76  Ky.  (13  Bush)  610.  But  in 
this  class  of  cases  the  appeal  was  taken  by 
tbe  personal  representative,  and  the  reversal 
authorized  because  the  personal  representa- 
tive had,  before  making  defease  in  the  lower 


I  court  on  the  merits,  objected  to  tbe  want  of 
verification  of  the  claim,  and  been  refused  a 
rule  requiring  Its  verification. 

While  in  the  instant  case  appellant,  after 
being  brought  into  court  by  appellee,  was  not 
required  to  make  of  the  latter  demand  of  the 
payment  of  the  claims  presented  by  bis  coun- 
terclaim, set-off,  and  cross-petition,  the  veri- 
fication and  proof  thereof  required  by  the 
statute  was  imperatively  necessary ;  and,  in 
the  absence  of  such  verification  and  proof, 
tbe  executor  could  not  legally  pay,  nor  the 
court  legally  allow  or  render.  Judgment  for 
them ;  hence  the  dismissal,  without  prejudice, 
of  the  counterclaim  and  set-off  by  the  court 
was  authorized,  of  which  acticm  appellant  Is 
estopped  on  this  appeal  to  complain,  as  to 
allow  him  to  do  so  would  permit  him  to  take 
advantage  of  his  own  negligence  in  failing 
to  make.  In  the  court  below,  the  necessary 
statutory  verification  and  proof  of  the  de- 
mands. 
Judgment  affirmed. 


LOUISVnULB  TOBACCO  WABSHOUSB  CO. 

V.  THOMPSON. 
(Court  of  Appeals  of  Kentucky.    Nov.  23, 1916.) 

1.  WiLIA  «=sSQB  —  TxarAMEKTABT  TsUSIS  — 
'     IMTEBESTB    OV    BSHanOIASy    —    RiOBTS    ov 

Cbsditobs. 
Under  Ky.  St.  {  2350,  providing  that  estates 
of  every  kind  held  in  trust  shall  be  subject  to 
the  debts  of  the  persons  tot  whose  benefit  they 
shall  be  held,  as  if  those  persons  owned  the  in- 
terest in  the  property,  where  a  beneficiary 
whose  interest  is  sought  to  be  subjected  is  given 
an  estate^  or  an  interest  in  the  property  devised 
which  he  can  legally  enforce,  that  interest  may 
be  subjected  to  nls  debts,  but  when  neither  of 
these  are  given,  but  tbe  amounts  which  he  is  to 
reoeiv«  are  discretioiiary  with  the  trustee,  no 
estate  is  created  whidi  may  be  subjected  to  the 
payment  of  his  debts. 

[Ed.  Note.— For  other  cases,  see  Wills,'  Cent 
Dig.  Sf  2212-2220;  Dec.  Dig.  <S=>8e9.] 

2.  Wills    «=>682(2)—Corsteuction— Nature 
OF  Interest  Qiven. 

Where  a  testatrix  gave  the  residue  of  her 
estate  to  the  executor  and  provided  that  he 
might  pay  for  the  support  of  her  husband  what 
amount,  if  any,  be  mig'ht  deem  reasonably  nec- 
essary, in  his  discretion,  with  a  devise  over  after 
the  death  of  the  husband,  the  husband  did  not 
take  an  estate  in  the  property  devised,  or  an 
interest  in  the  sums  to  I>e  paid  to  him  which  he 
could  legally  enforce. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  tf  1607-1611;    Dec.  Dig.  <fta»e82(2).] 

Appeal  from  Circuit  Court,  Washington 
County, 

Suit  by  W.  B.  Thompson,  administrator, 
etc.,  of  Bose  P.  Camden,  for  settlement  of  the 
estate  and  the  sale  of  tbe  property  to  pay 
the  lien  debts,  and  convert  all  of  it  Into  cash, 
in  which  the  Louisville  Tobacco  Warehouse 
Company  filed  an  intervening  petition,  seek- 
ing to .  subject  the  interest  of  the  husband 
of  testatrix  in  property  devised  to  the  pay- 
ment of  its  judgment  against  him.  From 
a  judgment  sustaining  a  demurrer  to  its  pe- 
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tltlon  and  dlsmlsaliig  Its  claim  on  its  refusal 
to  plead  furtber,  intervener  appeals.  Af- 
firmed. 

Humphrey,  Middleton  &  Humphrey,  of  Lou- 
isville, for  appellant.  Marshall  Duncan,  of 
Sprlngfleld,  S.  A.  Russell,  of  Lebanon,  and 
W.  O.  McChord,  of  Springfield,  for  appellee. 

THOMAS,  J,  The  question  inv(dved  on 
this  appeal  Is  whether  the  interest'  which 
Charles  W.  Camden  took  in  his  wife's  estate 
under  her  will  may  be  subjected  to  the  pay- 
ment of  bis  debts. 

The  first  clause  of  Mrs.  Camden's  will 
provides  for  the  payment  of  funeral  ex- 
penses, debts,  costs  of  administration,  and 
for  the  erection  of  a  suitable  monament  at 
her  grave. 

The  second  clause  is  as  follows: 

"I  appoint  D.  S.  Yancey,  of  Washington  coun- 
ty, executor  of  this  will,  and  direct  that  no  se- 
curity be  required  of  him  on  bis  bond  as  said 
executor,  and  I  devise  to  my  said  executor  all 
of  the  residue  of  my  estate,  after  the  payment 
of  the  items  named  in  paragraph  first,  for  the 
following  purposes,  to  wit: 

''(1)  To  sell  and  convey  the  same  and  invest 
the  proceeds  as  he  may  deem  for  the  best  in- 
terest of  my  estate. 

"(2)  To  control,  dispose  of,  make  profits  and 
increase  the  same  for  the  benefit  thereof  as 
thooRh  be  was  the  absolute  owner  of  said  estate, 
during  the  natural  life  of  my  husband,  Charles 
W.  Camden. 

"(8)  Of  the  proceeds  of  increase  from  said  es- 
tate that  ma^  oome  to  the  bands  of  my  execu- 
tor under  this  will,  said  executor  may  pay  for 
the  support  and  maintenance  of  my  husband,  G. 
W.  Camden,  whatever  amount,  if  any,  my  said 
executor  may  deem  reasonably  necessary  and 
proper  for  that  purpose,  in  the  discretion  of  my 
said  executor." 

By  the  third  clause  she  devises  her  estate, 
after  tbe  death  of  her  husband,  one-half  to 
Nellie  Thompson,  and  the  other  one-half  to 
tbe  Springfield  Baptist  Cburch.  The  fourth 
clause  makes  provision  for  compensatlrai  for 
tbe  executor  of  her  will  and  the  trustee  of 
her  husband,  and  by  tbe  fifth  clause  it  is  pro- 
vided that  if  the  named  executor  and  trustee 
should  fail  to  qualify  or  to  faithfully  dis- 
charge the  duties  Imposed  upon  him  as  such, 
the  county  Judge  of  Washington  county 
should  appoint  a  suitable  person  in  bis  stead; 
but  such  person  so  appointed,  if  any,  should 
receive  the  recommendation  of  tbe  husband 
of  the  testatrix. 

Mr.  Yancey,  tbe  executor  named  in  tbe 
will,  qualified,  but  after  serving  for  awhile, 
be  resigned,  and  the  court  appointed  the  ap- 
pellee, Thompson,  and  he,  discovering  that 
there  were  considerable  debts  against  the 
three  small  pieces  of  real  estate  owned  by 
tbe  testatrix,  due  for  purchase  money,  and, 
preferring  to  proceed  under  tbe  orders  of 
the  court  rather  than  under  the  powers  con- 
ferred by  tbe  will,  brought  this  suit  for  the 
settlement  of  tbe  estate  and  the  sale  of  the 
property  to  pay  tbe  lien  debts  and  to  convert 
all  of  it  Into  cash.  The  appellant  filed  in 
that  suit  Its  Intervening  petition,  stating  that 
it  liad  obtained  a  Judgment  against  tbe  hus- 


band for  the  sum.  of  12,279.78,  upon  whi«di 
execution  had  been  returned  no  property 
found,  and  it  sought  to  subject  his  Interest 
in  tbe  property  devised  to  tbe  payment  of  its 
Judgment  To  this  pleading  a  demurrer  was 
filed  and  sustained,  and,  declining  to  plead 
further,  Its  claim  was  dismissed,  and  from 
that  Judgment  it  prosecutes  this  appeaL  Sec- 
tion 2355  of  the  Kentucky  Statutes  is: 

"Estates  of  every  kind  held  or  possessed  in 
trust,  shall  be  subject  to  the  debts  and  charges 
of  the  persons  to  whose  use,  or  for  whose  bene- 
fit, they  shall  be  respectively  held  or  possessed, 
as  they  would  be  subject  if  those  persons  owned 
the  like  interest  in  the  property  held  or  possess- 
ed as  they  own  or  shall  own  in  tbe  use  or  trust 
thereof." 

It  is  insisted  by  appellant  that  under'  the 
provisions  of  that  section  it  is  entitled  to  ap- 
propriate to  tbe  payment  of  its  debt  tbe  In- 
terest of  tbe  husband  provided  for  by  his 
wife's  will,  but  whether  this  is  so  is  depend- 
ent upon  the  further  question  whether  tbe 
husband  as  cestui  que  trust  takes  an  estate, 
under  the  langufige  of  the  will,  which  he  can 
enforce ;  for,  unless  he  does,  there  Is  nothing 
which  a  creditor  may  subject,  under  repeat- 
ed rulings  of  this  court  The  purpose  of  the 
statute  was  to  reach  for  tbe  payment  of 
debts  trust  estates  tbe  same  as  legal  estates, 
and  manifestly  if  there  is  no  estate  held  by 
tbe  cestui  que  trust  In  tbe  trust  property, 
there  is  no  rule  for  tbe  apidlcation  of  the 
statute.  The  precise  question  arising  under 
tbe  same  statute,  with  siihilar  language  cre- 
ating the  trust  or  Interest  in  the  property, 
was  before  this  court  In  tbe  case  of  David- 
son's Bxecntor  v.  Kemper,  79  Ky.  5.  By  tbe 
will  considered  in  that  case  tbe  executors 
were  devised  tbe  entire  estate  of  tbe  testator. 
They  were  authorized  to  bold,  use,  and  con- 
trol tbe  same  for  the  use  and  benefit  of  tbe 
testator's  widow  and  three  children,  one  of 
tbe  latter  of  whom  was  Charles  Davidson. 
Tbe  execntors  were  empowered  "To  manage 
tbe  estate  in  such  way  as  may  seem  to  them 
most  to  redound  to  tbe  Increase  thereof,  and' 
to  tbe  best  Interest  of  my  said  wife  and  chil- 
dren, and  full  power  is  hereby  given  and  de- 
vised to  my  said  execntors.  In  ttaelr  discre- 
tion, to  sell  and  convey  any  and  all  of  my 
real  estate,"  etc.  By  tbe  seventh  clause  of' 
tbe  will  it  was  provided  that  tbe  executor 
pay  to  each  of  the  three  children,  for  their 
use  and  benefit,  either  quarterly,  half-yearly, 
or  annually,  "as  they  may  deem  most  ex- 
pedient, sum  or  sums  suitable  and  proper  for- 
tbe  support  of  each,  not  exceeding  either  the 
income  or  profits  of  his  or  her  share  of  my 
estate."  It  was  further  provided  in  the 
will  that  these  payments,  as  spedfled,  should 
be  made  to  each  of  the  children  during  life. 
An  effort  was  made  by  a  creditor  of  Charles 
Davidson  to  subject  bis  Interest  under  tbe 
will  to  the  payment  of  a  debt  be  owed,  which 
tbe  trial  court  did,  but  that  Judgment  was 
reversed  by  this  court  upon  the  ground  that 
tbe  debtor,  Charles  Davidson,  took  no  bene- 
ficial inte^^  in  tbe  property  devised,  noi^ 
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was  there  any  estate  In  the  property  created 
In  him,  and  that  his  Interest  was  confined  to 
the  Income,  which  was  left  discretionary  with 
the  trustee.  Many  preceding  cases  from  this 
court  are  referred  to  and  discussed,  and  the 
language  of  each  of  them,  creating  the  Inter- 
est sought  to  be  subjected,  was  differentiated 
from  that  involred  In  the  case  then  being 
coneidered.  The  final  conclusion  by  this 
court  in  the  Davidson  Case  is: 

"Neither  the  whole  nor  any  specific  portion 
of  the  income  ia  to  be  appropriated  for  the 
benefit  of  Charles  Davidson,  but  only  such  sums, 
not  exceeding  the  income,  tJi  the  executors  'may 
deem  most  expedient' " 

Under  the  will  we  have  here  the  executor 
"may  pay  for  the  support  and  maintenance 
of  my  said  husband,  Charles  W.  Camden, 
whatsoever  amount,  if  any,  my  said  executor 
may  deem  reasonably  necessary  and  proper 
for  that  purpose  in  the  discretion  of  my  said 
executor."  This  language  Is  equally  as  broad 
in  conferring  upon  the  executor  discretionary 
powers  concerning  the  payments  to  be  made 
to  the  husband  as  Is  the  language  in  the 
Davidson  Case,  conferring  such  powers  on 
the  executor  as  to  payments  to  be  made  to 
Charles  Davidson.  In  fact  there  can  be  no 
distinction  made  with  reference  to  the  dis- 
cretion given  by  the  executor  or  supposed 
trustee  in  the  two  cases.  It  is  claimed,  how- 
ever, that  the  doctrine  of  the  Davidson  Case 
has  been  modified  by  the  later  decisions  of 
this  court  in  the  cases  of  Marshall's  Trustee 
V.  Rash,  8T  Ky.  116,  T  S.  W.  879,  9  Ky.  Law 
Rep.  963,  12  Ado.  St  Rep.  467,  Hubbard  t. 
Hayes,  98  8.  W.  1034,  80  Ky.  Law  Rep.  406, 
FldeUty  Trust  Co.  v.  Walker,  116  Ky.  881, 
76  S.  W.  131,  25  Ky.  Law  Rep.  591,  Cecil's 
Trustee  ▼.  Robertson,  105  S.  W.  926,  32  Ky. 
Law  Rep.  357,  and  Montgomery  v.  OfCutt,  136 
Ky.  167,  123  S.  W.  676.  We  have  examined 
these  cases,  and  we  do  not  give  the  inter- 
pretation to  them  insisted  on  by  counsel  for 
appellant. 

In  the  Marshall  Case  the  devisee  whose 
Interest  was  sought  to  be  and  was  subjected 
was  rightfully  held,  under  the  provisions  of 
the  will  there  Involved,  to  take  a  beneficial 
interest  or  an  estate  In  the  prc^rty  devised. 
It  is  said  in  the  opinion: 

"It  is  not  nece^ary  to  refer  partimilarly  to  the 
provisions  of  the  wills  In  the  three  cases  Just 
dtrd  Tone  of  which  is  the  Davidson  Case],  nor 
to  deteriBine  whether  they  are  allowable  ex- 
ceptiooa  to  the  rules  we  have  laid  down  here,  for 
the  circumstances  of  these  cases  are  wholly  dif- 
ferent from  the  one  now  before  us." 

In  the  Fidelity  Trust  Co.  Case  the  trustee 
was  not  only  directed  to  pay  the  cestui  que 
trust  debtor  a  specific  sum  per  month,  but 
the  language  of  the  will,  as  construed,  gave 
the  trustee  the  right  to  make  up  any  deficit 
from  the  InccHue  in  the  payment  of-  the  spec- 
ified monthly  sums  out  of  the  corpus  of  the 
pn^erty,  and  these  two  differentiating  fea- 
tures fr<m>  the  language  of  the  will  we  are 
now  considering  in  this  case  were  adjudged 
Co  give  the  cestui  que  trust  a  beneficial  in- 


terest or  an  estate  in  tbe  property,  and  one 
whldi  he  could  enforce  against  the  trustee, 
and  which  his  creditor  conld  subject. 

In  the  Hubbard  Case  there  was  no 
discretion  given  to  the  executor  as  to  the 
payment  of  the  Income,  unless  the  cestui  que 
trust  whose  Interest  was  sought  to  be  sub- 
jected to  the  payment  of  his  debts  should  con- 
tinue to  lead  an  intemperate  life,  in  which 
event  the  Income  should  be  paid  to  the  wife 
of  the  son;  hut  if  the  son  should  lead  a 
sober  life,  it  was  mandatory  upon  the  execu- 
tor to  pay  to  him  the  entire  income  of  the 
property  devised.  The  dlscr^on  In  that 
case  lodged  with  the  executor  did  net  refer 
to  the  sums  or  amounts  which  he  should 
pay,  but  only  to  the  person  to  whom  he  should 
pay  them  at  the  particular  time  payments 
should  be  made.  Whoever  was  entitled  to 
it  at  that  particular  time  could  enforce  the 
payment,  and  this  right  gave  the  cestui 
que  trust  a  beneficial  Interest  in  the  estate. 
Furthei^more,  in  that  case,  under  the  terms 
of  the  will,  after  the  wife  died  and  the  chil- 
dren ceased  to  reside  with  the  son  of  the 
testator,  he  became  entitled  to  the  entire  In- 
come, and  these  conditions  existed  at  the 
time  that  suit  was  filed. 

In  the  Cedl  Case  the  Instrument  creating 
the  trust  Is  not  shown,  but  we  find  in  the 
opinion  this  language: 

"The  rule  is  that,  when  the  trustee  has  the 
discretion  to  withhold  from  the  beneficiary  aU 
Interest  in  the  trust  fund,  then  the  fund  may  not 
be  subjected  to  the  debts  of  the  beneficiary,  but 
that  if  the  beneficiary  may,  in  equity,  compd  the 
trustee  to  pay  her  a  certain  part  of  the  estate 
or  income,  the  creditors  ma^  do  the  same. 
Where  by  the  deed  a  beneficial  mtereat  is  vested 
in  the  benefidhry,  it  may  be  subjected  to  his 
debts,  although  the  grantor  provides  that  it 
shall  in  no  wise  be  liable  thereto." 

In  the  Montgomery  Case  the  devisee  whose 
interest  was  sought  to  be  subjected  was  giv- 
en an  absolute  Interest,  but  It  was  to  be  held 
by  a  designated  trustee,  and  the  beneficiary 
was  given  the  power  to  dispose  of  the  prop- 
erty by  wUL  Tliere  was  no  devise  over,  as 
we  have  in  the  Instant  case,  and  these  facts 
controlled  this  court's  decision  In  reaching 
the  conclusion  that  the  property  conld  be  sub- 
jected to  the  debts  of  the  devisee.  The  court 
says: 

"There  is  no  devise  over.  The  property  is 
devised  to  Staiar  Montgomery,  and  the  trust 
is  created  simply  in  an  attempt  to  shield  it  from 
his  debts.  The  trustee  could  not,  under  the  will, 
withhold  from  Staiar  Montgomery  the  proceeds 
of  the  estate,  and,  if  he  undertook  to  do  so, 
would  be  compelled  by  a  court  of  equity  to  ac- 
count to  him  therefor.  No  other  person  has 
any  interest  in  the  proceeds  of  the  estate." 

[1]  From  the  brief  review  we  have  given 
these  cases,  it  becomes  apparent  that  the 
rule  is  that,  where  the  beneficiary  whose  in- 
terest la  sought  to  be  subjected  Is  given  an 
enforceable  Interest  In  the  property  devised, 
that  Interest  may  be  subjected  to  his  debts. 
Such  an  Interest  is  glv^i  when  a  specific  sum 
is  directed  to  be  paid  to  him,  and  the  pay- 
ment of  which  sum  he  can  legally  enforce. 
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It  is  likewise  gtven  when  the  language  creat- 
ing the  interest  is  sufficient  to  give  bljn  an 
estate  In  the  property  devised,  but  when  nei- 
ther of  these  is  given,  and  the  sum  which  he 
Is  to  receive  Is  discretionary  with  the  trustee, 
no  interest  Is  created  which  may  be  subjected 
to  the  payment  of  his  debts. 

[2]  We  construe  the  will  under  considera- 
tion to  give  to  Charles  Camden  an  interest  in 
his  wife's  property  of  the  latter  character 
only.  Garner  v.  Wills,  92  Ky.  386,  17  8.  W. 
1Q23,  13  Ky.  Law  Rep.  726. 

It  results,  therefore,  that  the  Judgment  of 
the  courtl  appealed  from  is  correct,  and  it  is 
affirmed. 


MORAN  V.  MOHAN'S  ASATR  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  22,  1016.) 

1.  Apfeai.  and  Ebbob  «=»1062(2)— Rkview— 
Exceptions— BuLi  ngs. 

'  In  a  proceeding  for  appointment  as  admin- 
istrator, where  applicant  filed  written  excep- 
tions in  the  county  court  to  depositions  and  to 
various  questions  and  answers  propounded  to 
different  witnesses,  but  failed  to  have  the  ex- 
ceptions passed  upon  by  the  circuit  court  on 
appeal,  it  must  be  considered,  on  appeal  to  the 
Supreme  Court,  that  he  waived  the  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  X133-1186,  4281-4284; 
Dec.  big.  «=s>10€S(2).l 

2.  EXECT7T0BS   AND   Adhinistbators  <S=9l7(2) 
— Right  to  Appointmknt — Statxjte. 

Under  Ky.  St  }  3896.  providing  for  the 
appointment  of  a  relative  oi  deceased  as  admin- 
istrator, and  section  3897,  providing  that  If  no 
relation  of  the  deceased  apply  for  administra- 
tion at  the  second  county  court  from  the  death 
of  an  intestate^  the  court  may  grant  administra- 
tion to  a  creditor,  or  other  person  in  its  dis- 
cretion, the  county  coart  is  not  authorized  to 
appoint  any  person,  other  than  a  relation  of 
the  deceased,  entitled  to  a  distributable  share 
of  the  estate,  until  the  second  county  court  aft- 
er the  death  of  the  intestate,  if  there  is  a  rela- 
tive of  the  deceased,  who  is  a  distributee,  who 
resides  in  the  state,  and  who  is  competent  and 
qualified  to  act 

[Ed.  Note.— For  other  cases,  see  BSxecutors 
and  Administrators,  Cent  Dig.  {  44;  Dec.  INg. 
^=3l7(2).] 

3.  Ezecutobs  and  Administbatobs  ^»17(1) 
—Right  to  Appointment— Statute. 

Under  Ky.  St  fi  8896,  8897,  the  appoint- 
ment of  a  stranger  as  administrator  of  a  dece- 
dent's estate  before  the  second  county  court 
after  his  death  is  not  void,  but  only  erroneous ; 
and,  if  no  relative,  residing  in  the  state,  who 
is  competent  and  quaUfled  to  act,  applies  for 
administration  until  after  the  second  county 
court,  the  appointment  is  valid,  and  the  ap- 
pointee may  lawfully  perform  the  duties  of  the 
office. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  }g  43,  49,  50 ; 
Dec.  Dig.  «=»17(1).] 

4.  Executobs  and  Administbatobs  ^=9l7(^ 
—Right  to  Appointment— Statute. 

Under  Ky.  St  {g  8896,  8897,  if  after  the 
appointment  of  a  stranger  or  creditor  as  admin- 
istrator, a  relative  of  the  intestate,  who  is  a 
distributee  and  is  competent  and  qualified  to 
act  as  administrator,  applies  before  or  at  the 
second  county  court  after  the  death  of  the  in- 
testate, it  is  the  duty  of  the  court  to  set  aside 


the  prior  appointment  and  permit  the  relativs 
to  quali^. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  44 ;   Dec.  Dig. 

«=>17(2).] 

5.  Executobs  and  Administbatobs  «=»17(1) 
-Right  to  Appointment— Statute. 

Under  Ky.  St  §g  3896,  3897,  it  is  not  the 
duty  of  the  court  to  defer  in  the  appointment 
of  an  administrator  to  the  wishes  of  a  majority 
of  the  heirs  of  the  decedent 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  If  48,  49,  50; 
Dec  Dig.  «=»17(1)J  -"*...,, 

6.  Executobs  and  Administbatobs  «=»17(2> 
—Right  to  Appointment — Statute. 

Under  Ky.  St  §g  3896,  3897,  where  sn  ap- 
plicant for  appointment  as  administrator  was 
the  only  relative  and  distributee  applying  for 
letters  of  administration  upon  the  estate  of  the 
intestate,  it  was  the  duty  of  the  court  to  ap- 
point him  if  he  was  competent  for  the  tadE  and 
quaUfied. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  I  44 ;  Dec.  Dig. 
«=17(2).] 

7.  Executobs  and  Administbatobs  9=>18 — 
Appointment— QuAUFiCATioNs  or  Admin- 

IBTBATOB. 

Where  an  applicant  for  appointment  »*  ad- 
ministrator resided  in  the  state  and  county,  was 
above  21  years  of  age  and  under  nO  legal  dis- 
ability, and  there  was  no  evidence  that  he  was 
disqualified  under  Ky.  St  }  3846,  a  charge  that 
be  had  an  antipathy  against  other  heirs  not  be- 
ing founded  on  fact,  and  the  debt  which  it  is 
claimed  he  held  against  the  estate  bmng  barred 
by  the  statute  of  limitations,  and  he  swearing 
he  has  no  intention  of  attempting  to  enforce  it, 
and  the  charge  that  he  advised  a  creditor  of  the 
estate  to  secure  advice  of  a  lawyer  not  being 
a  culpable  act,  did  not  show  disqualification. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {§  60-77;  Dec 
Dig.  «=>18.]  . 

8.  Executobs  and  Administbatobs  ^»17(T) 
—Right  to  Appointment— Pbefebencb  be- 
tween Kindrej)  of  the  Same  Deqbee. 

Where  other  heirs  of  an  intestate,  most  of 
wh(»n  were  disquaUfied  by  coveture,  infancy,  or 
nonresidence,  nominated  a  stranger  for  appoint- 
ment as  administrator,  they  thereby  declined  to 
apply  for  appointment  themselves,  and  henco 
were  without  power  to  nominate  an  administra- 
tor to  the  exclusion  of  an  applicant  for  appoint- 
ment, who,  under  the  statute,  was  entitled  to 
appointment 

[Kd.  Note. — For  other  cases,  see  Executors- 
and  Administrators,  Cent  Dig.  gi  57-59;  Dec. 
EHg.  «=>17(7).l 

Appeal  from  Circuit  Court,  Mason  County. 

AppUcatlon  by  W.  L.  Moran  for  appoint- 
ment as  administrator  of  the  estate  of  BUstia 
Moran,  deceased,  and  by  other  helis  of  said. 
deceased,  asking  the  appointment  of  W.  EX. 
Rees.  From  a  judgmoit  of  the  circuit  court, 
affirming  orders  of  the  county  court  over- 
ruling the  application  of  said  Moran  and  ap- 
pointing said  Rees,  and  overruling  a  motion 
to  set  aside  the  appointment,  Moran  appeals. 
Reversea  and  remanded. 

Chas.  li.  Daly,  of  Maysvllle,  ior  appellant. 
Slattery  &  Bees,  of  MaysvUle,  tor  appellees. 

HURT,  J.  On  July  17,  1915^  Ellsba  Mor- 
an,   who    was   domiciled   in   Mason   county. 


dSssiTor  other  ease*  see  lanu  todo  and  KET-NUUBER  In  bU  Key-Numbered  Disesfs  and  Indezw 
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Ky.,  died  Intestate.  His  tether  and  mother 
both  had  died  previous  to  Mm,  and  he  left 
no  descendants  surviving  blm.  His  only 
heirs  at  law  were  his  brother,  who  Is  th&  ap- 
pellant, W.  Xj.  Moran;  Jennie  Bush,  a  sister; 
Earl  Moran.  Everett  Moran,  Bruce  Moran, 
Charles  Moran,  Harry  Moran,  Sudle  Moran, 
Sally  Moran,  and  Bessie  Moran,  the  children 
of  a  deceased  brother,  Darius  Moran ;  Stella 
Downing;  Cornelia  Mackoy  and  Maud  Os- 
borne, the  children  of  a  deceased  sister  Bet- 
tie  Moran  Downing;  Bertha  Ferris,  only 
diUd  of  a  deceased  brother,  Benjamin  Mor- 
an; and  3.  JR.  Moran,  W.  T.  Moran,  Elisha 
Moran,  Cornelia  Gardener,  Julia  Henry,  and 
J.  T.  Moran,  the  children  of  a  deceased 
brother,  Robert  Moran.  The  appellant,  W.  L. 
Moran,  the  only  brother  of  deceased,  who  was 
alive,  resided  In  Mason  county.  Earl,  Everett, 
Brace,  Charles,  Harry,  Sndle,  Sally  and 
Bessie  Moran,  Stella  Downing,  Cornelia  Mao- 
koy,  and  Maude  Osborne  all  resided  In  Mason 
county.  Jennie  Bush  resides  In  Boyd  county. 
Bertha  Ferris  resides  In  Ohio,  while  J.  K., 
W.  T.,  and  Elisha  Moran,  Cornelia  Garde- 
ner, Jnlla  Henry,  and  J.  T.  Moran  reside  In 
Oklahoma.  ■  Sally  Moran  and  Bessie  Moran 
are  Infants.  Cornelia  Mackoy  and  Maud 
Osborne  and  Jennie  Bush  are  married  wo- 
men. Bertha  Ferris,  Cornelia  Gardener,  and 
Julia  Henry  are  all  married  women,  and  are 
nonresidents  of  this  state.  J.  R.  Moran,  W. 
T.  Moran,  Elisha  Moran,  and  J.  T.  Moran 
are,  also,  nonresidents  of  this  state.  Thus, 
it  wHl  be  seen  that  W.  L.  Moran,  Earl  Moran, 
Everett  Moran,  Brace  Moran,  Charles  Moran, 
Harry  Moran,  Sadie  Moran,  and  Stella  Down- 
ing were  the  only  ones  of  the  heirs  of  de- 
cedent, Elisha  Moran,  who  had  the  legal  qual- 
ifications necessary  to  permit  them  to  act  as 
administrators  of  his  estate. 

On  July  Slsk,'  the  appellant,  W.  L.  Moran, 
filed  a  formal  application  before  the  Judge 
of  the  Mason  county  court  to  be  appointed 
administrator  of  the  decedent,  and  accompan- 
ied his  application  with  ah  offer  of  sureties 
sufficient  to  make  his  bond,  and,  also,  cer- 
tain affidavits,  by  which  were  proven  his 
l^^l  qnaliflcatlons  for  the  office.  None  of 
the  other  heirs  of  decedent  applied  for  letters 
of  administration  upon  his  estate,  but  upon 
the  same  day  filed  with  the  county  court  a 
written  request,  which  was  signed  by  all  of 
those  who  were  residents  of  Kentucky  ^nd 
by  Bertha  Ferris,  who  was  a  resident  of  Ohio, 
In  whidi  they  requested  the  court  to  appoint 
the  appellee  W.  H.  Bees  administrator  of  the 
estate,  nie  coort  overruled  the  motion  of 
appellant  to  be  appointed  administrator,  and 
over  the  objection  of  the  appellant  appointed 
the  appellee  W.  H.  Rees,  who  immediately 
qoalifled  as  sndL  Thereafter,  on  Monday, 
the  2d  day  <H  August,  which  waa  the  first  day 
of  the  regular  term  of  the  county  court  for 
that  month,  the  appellant  ai%)eared  in  the 
couhty  court,  and  again  moved  the  court  to 
appoint -him   admlnlstn^tor   of   the   estate, 


and  at  the  same  time  presented  his  bondsmen 
and  affidavits,  showing  his  qualifications, 
and  also  moved  the  court  to  set  aside  the  ap- 
pointment of  appellee.  These  motions  were 
overruled,  and  from  the  order  of  the  court 
made  on  the  Slst  day  of  July,  which  appoint- 
ed the  appellee  administrator  of  the  decedent 
and  refused  the  appointment  of  the  appellant, 
and  also  from  the  order  of  the  court  made 
on  the  2d  day  of  August,  overruling  the  mo- 
tion of  appellant  to  set  aside  the  order  ap- 
pointing Rees  administrator  and  to  appoint 
appellant  administrator  of  the  estate,  the 
appellant  appealed  to  the  circuit  court.  The 
case  was  heard  In  the  circuit  court,  and  that 
court  affirmed  the  Judgment  of  the  county 
court  and  dismissed  the  appeal  of  the  appel- 
lant, and  from  this  Judgment  an  appeal  was 
taken  to  this  court. 

[1]  The  contention  of  appellant  is  that  he 
is  the  nearest  of  kin  among  the  distributees 
of  the  decedent,  and  possessed  the  legal  quali- 
fications to  perform  the  duties  of  adminis- 
trator of  his  estate,  and  that  under  the  stat- 
ute was  entitled  to  be  appointed  as  such,  and 
that  the  courts,  both  drcuit  and  county 
court,  were  in  error  in  refusing  his  appoint- 
ment Upon  the  other  hand,  the  appellee  con- 
tends that  the  county  court  has  a  discretion 
to  appoint  either  a  distributee  or  a  stranger, 
and  that  the  appellant  was  not  morally  nor 
physically  suitable  or  qualified  to  perform  the 
duties  of  the  office,  and  that  he  was  further- 
more disqualified  on  account  of  antipathy 
upon  his  part  toward  the  other  heirs  of  the 
decedent.  EMdence  was  taken  by  both  ai>- 
pellant  and  appellee  by  way  of  depositions, 
without  objection  as  to  the  manner  of  making 
the  proof.  The  appellant  filed  in  the  circuit 
court  written  exceptions  to  the  depositions 
taken  by  the  appellee,  and  to  various  ques- 
tions and  answers  propounded  to  the  differ- 
ent witnesses,  but  he  failed  to  have  the  ex- 
cepttons  passed  upon  by  the  circuit  court, 
and  hence  upon  appeal  it  must  be  considered 
that  he  waived  the  exceptions  In  the  court 
below;  and,  the  court  having  made  no  de- 
cision in  regard  to  the  exceptions,  and  no 
exceptions  being  taken,  therefore,  to  the  de- 
cision of  the  court,  the  legality  of  the  depo- 
sitions and  their  contents  are  not  now  ques- 
tions upon  this  appeal. 

The  statutes  which  control  the  appoint- 
ment of  administrators  are  sections  3896  and 
3897,  Kentucky  Statutes.  The  first  of  the 
sections  mentioned  is  as  follows: 

"The  court  having  jurisdiction  sbaU  grant  ad- 
ministration to  the  relationB  of  the  deceased 
who  apply  for  the  same,  preferring  the  sur- 
viving nusband  or  wife,  and  then  such  others 
OS  are  next  entitled  to  distribution,  or  one  or 
more  of  them  who  the  court  shall  judge  will 
best  manage  the  estate." 

The  other  section  mentioned  la  as  follows: 
"If  no  such  person  apply  for  administration 
at  the  second  county  court  from  the  death  of 
an  intestate,  the  court  may  grant  administration 
to  a  creditor,  or  to  aay  other  person,  in  the  dis- 
cretion of  the  court" 
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The  only  kinsman  of  decedent,  who  was  a 
distiibntee  and  who  applied  for  letters  of 
administration  upon  his  estate,  was  the  ap- 
pellant. It  will  be  observed  that  the  statute 
limits  the  power  of  appointment  by  the  court 
of  a  distributee,  as  an  administrator  of  a 
decedent,  to  such  of  the  distributees  as  may 
apply  for  such  appointment.  If  there  Is  no 
surviving  husband  or  wife,  the  court  must 
appoint  an  administrator  for  the  estate  of 
decedent  from  among  the  ones  who  are  next 
entitled  to  distribution,  after  the  surviving 
husband  or  wife,  and  who  may  apply  to  the 
court  for  appointment  If  more  than  one  of 
those  next  entitled  to  distribution  after  the 
husband  or  wife  apply,  then  the  court  shall 
appoint  one  or  more  of  them,  who  the  court 
shall  adjudge  will  best  manage  the  estate. 
Hence,  if  only  one  of  the  class  next  entitled 
to  distribution  shall  apply,  then  the  court 
must  appoint  him,  if  he  is  competent  and 
qualified  to  act  as  an  administrator.  In 
Buckner's  Adni'r  v.  Buclcner,  120  Ky.  596, 
87  S.  W.  776,  27  Ky.  Law  Rep.  1032,  the 
court  said,  in  construing  the  statute  supra: 

"Under  this  statute  the  relation  first  in  rank 
as  distributee  is  entitled,  as  a  matter  of  right, 
to  administer  upon  the  decedent's  estate,  pro- 
vided sach  distributee  possesses  otherwise  legal 
cfualifications  to  act,  as,  for  example,  is  a  per- 
son who  is  a  resident  of  the  commonwealth  and 
of  contractual  age  and  capacity." 

[2]  Under  the  provisions- of  section  3897, 
supra,  the  county  court  is  not  authorized  to 
appoint  any  person,  other  than  a  relation  of 
the  deceased,  entitled  to  have  a  dlstnbnta- 
ble  share  of  the  estate,  untU  the  second  coun- 
ty court  after  the  death  of  the  Intestate,  If 
there  is  a  relative  of  the  deceased  and  who 
is  a  distributee  and  who  resides  in  the  state 
and  who  is  competent  and  qualified  to  act 
In  that  capacity.  In  Spayd's  Adm'r  v.  Brown, 
etc.,  107  S.  W.  823,  31  Ky.  Law  Rep.  438,  It 
was  held — 

"that  under  section  8896,  supra,  if  any  rela- 
tives of  decedent,  who  are  residents  of  this  state, 
apply  in  proper  time  for  appointment  as  admin- 
istrator. It  is  the  duty  of  the  county  court  to  ap- 
point one  of  them  who  is  quahfied  to  act  in 
such  capacity,  in  preference  to  a  stranger ;  and, 
if  such  relative  applies  by  the  time  of  the  second 
county  court  after  the  death  of  the  decedent,  it 
is  the  duty  of  the  county  court  to  set  aside  the 
appointment  of  a  stranger  or  creditor,  which  has 
been  previously  made,  and  appoint  in  his  stead 
the  relative  who  shows  himself  competent  and 
qualified  to  act." 

The  same  was  held  in  Watklns,  etc,  v. 
Watkins,  Adm'r,  136  Ky.  266,  124  S.  W.  301. 
In  construing  the  statutes,  supra,  it  has  been 
repeatedly  and  consistentiy  held  by  this 
court  that  the  appointment  of  a  stranger  or 
creditor  as  administrator  of  a  decedent  be- 
fore the  second  county  court  after  his  death, 
where  there  is  a  relative  of  the  decedent 
who  resides  in  this  state  and  is  a  distributee 
of  the  estate  of  decedent,  and  who  is  com- 
petent and  has  the  legal  qualifications  to 
act  as  an  administrator.  Is  erroneous. 
Young's  Adm'r  t.  U  &  N.  R.  R.  Co.,  121  Ky. 
483,  89   S.  W.  475,  28  Ky.  Lav   Rep.  451; 


Phillips  V.  Hundley,  135  Ky.  276,  122  S.  W. 
147;  Cunningham  v.  Clay,  112  S.  W.  852: 
McFarland  v.  L.  &.  N.  R.  R.  Co.,  130  Ky. 
172,  113  S.  W.  82;  Thompson  v.  Archie's 
Adm'r,  158  Ky.  690,  165  S.  W.  977;  Hilton, 
etc.,  v.  Hilton's  Adm'r,  109  S.  W.  905,  33 
Ky.  Law  Rep.  276. 

[3]  The  appointment  of  a  stranger  as  ad- 
ministrator of  a  decedent's  estate  before  the 
second  coun^  court  after  his  death  not  be- 
ing void,  but  only  erroneous,  where  there  is 
no  relative  residing  in  the  state  who  is  com- 
petent and  qualified  to  act,  or  who  does  not 
apply  for  administration  until  after  the  sec- 
ond county  court  after  the  death  of  the  In- 
testate, the  appointment  is  valid,  and  the 
stranger  may  lawfully  perform  the  duties  of 
the  office.  Young's  Adm'r  v.  L.  &  N.  R.  R. 
Co.,  supra;  Hilton,  etc.,  v.  Hilton's  Adm'r,. 
supra;  Thompson  ▼.  Archie's  Adm'r,  supra; 
Williams,  Ex  parte,  138  Ky.  61. 

[4]  From  the  requirements  of  the  statutes, 
supra,  there  can  be  no  doubt  that  it  is  the 
duty  of  the  county  court  to  appoint  a  rela- 
tive of  the  Intestate,  who  Is  a  distributee,  to 
administer  upon  Ms  estate,  if  such  relative 
applies  for  the  appointment  and  is  competent 
and  qualified,  and  from  the  oonstructiou 
placed  upon  the  statute  by  this  court  it  can- 
not be  doubted  that,  even  after  the  appoint- 
ment of  a  stranger  or  creditor,  If  such  a 
relative  and  Intestate  applies  before  or  at  the 
second  county  court  after  the  death  of  Intes- 
tate, it  Is  the  duty  of  the  court  to  set  aside- 
the  prior  appointment  and  permit  the  rela- 
tive to  qualify.  The  reasons  for  the  require- 
ments of  these  statutes  need  not  be  sought 
for,  as  the  legtslaUve  Intent  in  their  enact- 
ment Is  very  plain.  The  reasons  for  th& 
legislation  is,  however,  said  to  have  their 
origin  in  certain  abuses  of  the  former  times. 

[f]  Neither  is  It  the  duty  of  the  court  to 
defer  in  the  appointment  of  an  administrator 
to  the  wishes  of  a  majority  of  the  heirs  of 
decedent.  While  such  a  course  may  oftai- 
times  t>e  satisfactory,  the  court  must  be  guid- 
ed in  its  selection  by  the  law  upon  the  8nl>- 
ject.  In  some  Jurisdictions  the  probate  court 
gives  deference  to  the  wishes  of  the  majority 
of  the  heirs  in  selecting  the  persons  to  whom 
to  grant  letters  of  administration,  but  such 
rule  has  never  prevailed  in  this  st^ite,  as  we 
have  legislative  enactments  which  control 
thew  subject 

[B,  7]  The  appellant  being  the  only  rela- 
tive, and  distributee,  as  such,  having  applied 
for  letters  of  administration  upon  the  estate 
of  the  intestate,  it  was  the  duty  of  the  court 
to  appoint  him,  if  he  was  competent  for  the 
task  and  qoallfled.  There  is  no  contention 
made  to  the  effect  that  he  has  not  the  legal 
qnaliflcations  required.  He  Is  a  dtlzen  of  the 
state  and  county,  above  21  years  of  age,  and 
under  no  legal  disability.  Section  8846,  Ky. 
St.,  prescribed  the  grounds  on  which,  where 
any  of  them  exist,  the  court  must  remove 
an   administrator   and   revolCe  Iiia  appoint- 
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ment.  Tbe  gronnds  there  prescribed  for  such 
action  are  being  a  nonresident.  Insanity, 
bankruptcy,  Insolrency,  falling  circumstances, 
or  otherwise  Incapable  of  discharging  the 
trust.  There  was  nether  accusation  nor 
evidence  tending  to  show  that  appellant  was 
suffering  from  any  of  these  conditions.  The 
evidence  of  the  disinterested  witnesses  was 
to  the  effect  that  he  was  competent  and 
morally  fit  to  discharge  the  trust.  The 
charge  that  appellant  baa  an  antipathy 
against  the  other  heirs  of  the  Intestate,  and 
that  he  has  a  large  claim  against  the  estate, 
which  would  cause  his  Interests  to  militate 
against  the  best  Interest  of  the  estate  does 
not  seem  to  have  any  real  foundation  In 
fact.  The  debt  whldi  it  Is  claimed  he  holds 
has  long  since  been  barred  by  the  statute  of 
limitations,  and  he  swears  that  He  does  not 
«Iairo  It,  and  has  no  Intention  of  attempting 
to  enforce  It.  Two  or  three  of  the  heirs  who 
testified,  and  who  attempted  to  show  that  he 
had  Ijeen  troublesome  In  the  settlement  of 
other  estate^  of  their  relatives,  utterly  failed 
to  show  any  facts  upon  which  they  based 
their  statements.  The  charge  that  he  had 
advised  a  creditor  of  the  estate  to  secure  the 
advice  of  a  lawyer  does  not  seem  to  be  a 
•culpable  action  upon  his  part,  which  dls- 
qualifles  him  to  act  as  administrator. 

[I]  The  other  heirs,  by  nominating  another 
for  appointment  as  administrator,  thereby 
declined  to  apply  for  appointment  them- 
selves, and  hence  are  without  power  to  nom- 
inate as  administrator  to  the  exclusion  of 
appellant,  who,  under  the  statute,  was  en- 
titled to  qualify.  The  most  of  them  were  dis- 
qualified by  coverture.  Infancy,  or  nonresi- 
dence,  and  there  is  not  any  evidence  that 
the  others  are  competent  to  discharge  the 
trust,  and  hence  cannot  have  authority  to 
nominate  an  administrator  to  the  exclusion 
of  api)ellant,  who  has  shown  himself,  by  evi- 
dence, to  be  competent  and  qualified.  Trip- 
lett  V.  Wells,  Utt  Sel.  Cas.  49;  Watkins  v. 
Watkin's  Adm'r,  186  Ky.  266,  124  S.  W.  301; 
18  Cyc  91-®4. 

It  is  therefore  ordered  that  the  Judgment 
be  reversed  and  the  cause  remanded  to  the 
circuit  court,  for  proceedings  consistent  with 
this  opinion,  in  that  court  and  the  county 
court. 


MAULDING  V.  COMMONWEALTH. 
(Court  of  App«Al8  of  Kentucky.    Nov.  23, 1816.) 

1.  HOUICIDE     *a>800(3)— IN8TBUCTI0N&— Bvi- 

DENCB— Involuntabt  Mansi^auohxeb. 
In  a  trial  for  murder,  where  it  appeared 
that  defendant  knocked  the  deceased  down  with 
his  fist  and  then  stamped  him  in  the  head  and 
face  with  the  heel  of  his  shoe  until  he  killed 
him,  leaving  no  doubt  of  his  intention  to  kill, 
though  be  testified  that  be  did  not  intend  to  kiU 
deceased,  the  refusal  to  instruct  on  involuntary 
manslaughter  was  not  error,  as  such  an  instruc- 
tion should  not  be  given  in  any  case,  unless  it 


appears  from  all  the  facts  and  drcumstanccs 
that  the  intention  to  kill  was  lacking. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  650;    Dec.  Dig.  «=>309(2).] 

2.  Homicide  <S=»34  —  "Iwvoluntabt  Man- 

8Z.AU0HTBB." 

"Involuntary  manslaughter"  is  the  killing  of 
another  in  doing  some  unlawful  act,  but  without 
intention  to  kill. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  68;    Dec  THg.  «=34. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Involuntary  Man- 
slaughter.] 

3.  BoiaOIDE   4=»16,    68— Il(V0I.1TNtAKT   Man- 

SLADQHIEB— IhtENT. 

One  must  be  presumed  to  intend  the  conse- 
quences of  nn  act,  reckless  in  its  disregard  of 
human  life  and  committed  under  circumstances 
calculated  to  endanger  it,  and,  if  death  results, 
it  cannot  be  said  that  it  was  involuntary  homi- 
cide; and  this  is  true  whether  the  murder  be 
committed  with  a  deadly  weapon,  or  with  the 
hands  or  feet  as  on  such  Issue  the  inquiry  is 
whether  the  killing  was  done  with  malice  or  in- 
tent to  kill,  and  not  whether  deadly  weapons 
were  used. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  22,  82;   Dec.  Dig.  «=9l6,  68.] 

4.  Homicide  €=>294(1)  —  Instbuctions  —  In- 

SANIXT. 

Where  there  is  evidence  tending  to  sustain 

the  nlea  of  the  accused  that  he  was  of  unsound 

mind,  the  court  should  not  take  the  question 

from  the  jury  by  refusing  to  instruct  thereon. 

[Ed.  Note.— For'  other  cases,  see  Homicide, 
Cent  Dig.  {  605;    Dec.  Dig.  «=»204(1).] 

5.  Cbuonai.  Law  «s>452(9)  -^  Insaiiiit  — 
Opinion  Evidence. 

Opinion  evidence  of  intimate  friends  and  ac- 
quaintances as  to  the  defendant's  unsoundness 
of  mind  was  competent,  although  they  were 
not  experts,  their  opinions  being  permissible  on 
the  theory  that  by  long  association  and  observa- 
tion they  have  had  an  opportunity  to  form  an 
opinion  as  to  the  sanity  or  insanity  of  the  ac- 
cused, and  they  may  give  the  facts  upon  which 
it  is  based  so  that  the  jury  may  judge  for  itself 
the  weight  to  which  their  opinion  is  entitled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1054;   Dec.  Dig.  <8=9452(2).] 

6.  Homicide    «=32&4{U—lRSTBucnoNs— Evi- 
dence—Insanht. 

In  a  trial  for  murder  wherein,  aside  from  de- 
fendant's statement  that  some  17  years  ago  he 
had  been  shocked  by  a  stroke  of  lightning,  there 
was  no  evidence  that  he  ever  had  any  illness, 
disease,  or  misfortune  that  might  have  affected 
his  mind,  or  that  he  was  tainted  with  inherited 
insanity,  and  where  it  appesred  that  he  was 
a  man  of  vicious  temper,  not  as  smart  as  other 
people,  and  did  not  seem  or  look  right,  but  that 
he  knew  right  from  wrong,  the  evidence  was  not 
sufficient  te'  authorise  an  instruction  on  his  in- 
sanity. 

[Ed.  Note.-~For  other  cases,  see  Homicide, 
Cent  Dig.  {  605;  Dec.  Dig.  <S=>204(1).] 

7.  HoMXoiDE    «=>27— ExccBB— WSAKNxaa    or 
Mind. 

The  law  will  not  excuse  or  palliate  a  delib- 
erate murder  on  the  ground  that  the  perpetrator 
is  unlearned,  passionate,  or  even  of  weak  mind, 
unless  the  weakness  of  mind  amounts  to  such  a 
defect  of  reason  as  to  render  him  incapable  of 
knowing  the  nature  and  quality  of  his  acts,  or, 
if  he  doe*  know  it  of  knowing  that  it  is  wrong. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  EMg.  |8'43Vfr.  44;   Dee.  Dig.  «=327.] 
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Appeal  from  Clrcait  Court,  Monroe  County. 
Isaac  Mauldlng  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

Jackson  &  Denham  and  Sherman  Spear, 
all  of  Tompkinsvllle,  for  appellant.  M.  M. 
Logan,  Atty.  6en.,  and  Overton  S.  Hogan, 
Asat  Atty.  Oen.,  for  the  Commonwealth. 

CARROLL,  J.  Tinder  an  Indictment  charg- 
ing him  with  the  murder  of  Barney  Nlckols, 
the  appellant  Mauldlng  was  found  gniHty,  and 
his  punishment  fixed  at  Imprisonment  for 
life.  The'dilef,  and  In  fact  only,  substantial 
ground  upon  which  a  reversal  Is  asked  Is 
that  the  court  committed  prejudicial  error  In 
failing  to  give  instructions  on  'Involuntary 
manslaughter  and  Insanity. 

The  correctness  of  the  instructions  given 
must  be  tested  by  the  evidence,  and  so  I)efore 
setting  out  the  Instructions  given  and  tak- 
ing up  the  question  as  to  others  that  counsel 
urge  should  have  been  given,  we  will  look  to 
the  evidence,  which  Is  substantially  as  fol- 
lows: 

Mauldlng,  a  married  man  about  S7  years 
old,  strong  and  healthy,  was  living  at  the 
time  of  the  homldde  at  the  house  of  Cate 
Nlckols,  the  father  of  Barney  Nlckols,  who 
was  killed.  On  Sunday  evening  about  dafk 
Mauldlng  and  Barney  Nlckols  left  the  bouse 
to  go  after  a  cow,  and  Cate  Nlckols,  who 
was  sitting  on  his  porch  a  short  distance 
from  the  yard  gate  which  opened  on  the  pub- 
lic road,  said  that  he  saw  Mauldlng  Jerk 
Barney  through  the  gate  and  out  into  the 
road,  and  presently  saw  Mauldlng  stamping 
and  beating  him;  that  he  was  crippled  and 
not  able  to  go  out  to  the  road  where  his  boy 
was  being  killed;  that  there  were  rocks  and 
rails  and  pieces  of  wood  out  in  the  road 
around  where  Mauldlng  and  Barney  were; 
that  Barney  was  a  delicate  man,  and  a  hump- 
back. This  witness  further  testified  that, 
although  be  knew  Mauldlng  was  beating  his 
son,  he  did  not  know  he  had  killed  him  until 
a  little  while  after  the  assault;  that  In  the 
meantime  and  before  he  found  out  that  his 
son  had  been  killed,  Mauldlng  came  back  in 
the  house,  and  soon  afterwards,  in  company 
with  his  wife  and  children,  left  the  premises. 

Barney  Wheat,  who  drove  by,  saw  Barney 
Nickols  lying  on  the  side  of  tbe  road,  but 
did  not  know  that  he  was  dead.  He  also  qet 
Mauldlng  a  short  distance  from  Barney,  and 
observed  that  his  hands  were  bloody,  but  did 
not  have  any  conversation  with  hbn. 

Frank  England,  who  appeared  on  the  scene 
a  little  while  after  Wheat  had  left,  found 
Barney  lying  on  the  side  of  the  road  dead. 
His  face  and  head  and  ears  were  horribly 
mashed  and  bruised.  This  witness  did  not 
know  what  kind  of  an  instrument  the  wounds 
on  the  head  and  face  were  Inflicted  with, 
but  said  tl^it  from  their  appearane  the 
wounds  were  caused  by  striking  him  with  a 
club,  or  atamping  blm  wUb  tbe  heel  of  a 
Bboe. 


Other,  witnesses  also  testified  as  to  the 
mutilated  condition  of  Nlckols.  Leonard 
Wheat  testified  that  some  time  before  this 
Mauldlng  told  him  that  Barney  had  been  in 
tbe  habit  of  getting  drunk,  and  that  "be  was  . 
going  to  put  a  stop  to  it  one  way  or  anoth- 
er," and  that  "if  he  could  not  do  it  one  way, 
he  would  do  It  In  another  and  kill  him." 

John  Wheat  also  testified  that  about  a 
month  before  tbe  killing  he  heard  Mauldlng 
threaten  to  kill  Barney  Nlckols,  saying  that 
"If  be  did  not  quit  his  cutting  up,  he  would 
stamp  bis  head  off,"  and  also  told  him  that 
"he  had  knocked  Barney  Nlckols  down,  and 
be  had  a  notion  of  stamping  bis  head  off 
then." 

Irvln  Hall,  another  witness,  said  that  tbe 
day  after  the  killing  be  heard  Mauldlng  say 
that  "he  had  bit  Barney  three  times,  knock- 
ed him  down,  and  laid  him  on  the  other  side 
of  tbe  road." 

S.  T.  Hagan,  sheriff  of  tbe  county,  said 
that  tbe  day  following  the  killing  Mauldlng 
told  him  he  did  not  know  anything  about  it ; 
that  he  did  not  do  It;  that  be  further  told 
him  that  "they  liad  had  some  trouble  or  short 
words,  and  agreed  to  disagree,  and  be  decided 
to  move  away  and  leave  them." 

W.  G.  Strode,  the  Jailer,  said  that  he  bad 
talked  a  good  many  times  with  Mauldlng  in 
Jail,  and  noticed  him  closely,  and  In  an  an- 
swer to  tbe  question,  "I  will  ask  yon  If  be 
Is  a  man  of  ordinary  sense,"  be  replied,  "I 
don't  think  be  is."  He  further  said  that  he 
did  not  know  whether  bis  conduct  In  jail 
was  real  or  assumed,  that  sometimes  he 
would  be  In  a  rage  and  then  again  very 
humble.  Asked  If  he  was  not  afflicted  with 
melancholia,  be  answered,  "Seems  like  be  is 
a  little  that  way." 

Mauldlng,  In  bis  ovm  behalf,  after  testify- 
ing that  be  lived  at  Cate  Nlckols'  house,  was 
asked: 

"Did  you  have  a  difficulty  with  Barney  Nickols 
in  which  you  killed  him?  A.  Yes,  sir;  he  had 
a  difficulty  with  me.  Q.  Did  he  raise  a  diffi- 
culty with  you?  A.  Yes,  sir.  Q.  Tell  the  jury 
what  you  Ut  him  with.  A.  My  fist  Q.  How 
many  times?  A.  Three  or  four  times.  Q.  Did 
yon  hit  him  with  a  stick  or  rock  or  fence  rail 
or  stamp  him?  A.  No,  sir.  Q.  What  was  his 
condition?  A.  About  half  drunk.  Q.  I  will  ask 
you  if  you  know  of  any  trouble  that  occurred 
between  your  wife  and  Barney  Nickols  in  the 
kitchen  there  that  evening?  A.  Yes,  sir;  he 
Boid  that  if  she  did  not  do  what  he  want^  her 
to  do,*  he  would  tear  every  rag  of  her  clothes  off. 
Q.  Did  he  do  that?  A.  Yes,  sir.  Q.  How  did 
you  know  that?  A.  My  wife  tdd  me  tiiut  eve- 
ning. Q.  Had  he  ever  made  any  indecent  pro- 
posals to  her  before  that?  A.  Ye«,  sir.  Q. 
Who  told  you  that?  A.  She  did.  Q.  How  long 
was  that  before  this?  A.  Two  weeks.  Q. 
Where  was  Barney  when  yon  started  after  your 
cow?    A.  He  was  right  behind  me,  hitting  me 

in  the  back  and  calliiig  me  all  kinds  of  s s 

of  b— — 8.  Q.  What  was  he  hitting  you  with? 
A.  His  fist  Q.  How  far  did  he  follow  you? 
A.  Through  three  rooms  and  down  the  road 
about  30  steps  before  I  hit  him.    He  said,  'You 

Q d- —  8 of  a  b ,  I  will  take  my  knife 

and  kill  yon,'  and  he  run  his  hand  in  his  pocket, 
and  I  knocked  him  down  and  hit  him  three  or 
four  times.    Q.  Did  you  know  at  that  timt  that 
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70a  bad  IdUed  Urn?    A.  No,  sir.     Q.  Did  yon 

fick  him  up  and  la;  him  out  of  the  road?  A. 
moved  hia  feet  ont  of  the  road.  Q.  Where  did 
you  go?  A.  I  went  after  my  cow,  and  my  wife 
went  with  me.  Q.  Tell  the  ]ury  whether  or  not 
you  had  a  lightning  stroke,  or  was  shocked  by 
lightning  some  years  ago.  A.  Yes,  sir;  17  years 
ago.  Q.  How  did  that  affect  you?  A.  I  didn't 
know  anything  for  three  days  and  three  nights. 
I  have  not  been  right  since,  and  still  feel  the 
effects  of  it  Q.  Did  you  feel  the  effects  of  it 
the  day  yon  killed  Barney?  A.  I  do  all  the 
time.  There  are  times  I  don't  know  much.  Q. 
Xou  killed  Barney  Nickols?  A.  I  don't  know 
whether  I  did  or  not.  If  I  did,  I  did  not  aim  to 
do  it.  Q.  You  knocked  him  down  the  first  time 
you  hit  Mm?  A.  Yes,  sir;  I  stooped  over  and 
hit  him  again.  Q.  What  did  yon  hit  him  the 
second  time  for?  A.  I  was  mad.  I  didn't  know 
what  I  was  doing.  Q.  How  do  you  know  yon 
did  not  kick  him?  A.  I  know  I  didn't.  Q.  How 
long  before  yon  knodced  him  down  did  your  wife 
tell  you  that  he  bad  assaulted  her?  A.  About 
tSO  minutes.  Q.  What  did  you  hit  him  for?  A. 
Because  he  insulted  my  wife  and  called  me  all 

kinds  of  s s  of  b s  and  got  his  knife  nearly 

out." 

Beckham  Maalding,  his  son,  also  testified 
that  he  saw  Barney  slapping  his  father  out 
at  tbe  gate,  and  also  saw  him  put  his  hand  in 
bis  pocket  Just  before  his  father  hit  him. 

'     John  Jackson  said  that  he  knew  Maulding. 

"Q.  Tell  his  actions  generally.    A  I  have  seen 

smarter  people  than  UJin.    Q.  From  your  obser- 

ivation  01  him,  wonld  you  regard  him  as  being  a 
man  of  sonnd  or  unsound  mind?  A.  I  never 
thought  him  to  be  exactly  right  by  his  actions." 

He  also  said  that  he  examined  tbe  wounds 
on  the  face  and  head  of  Barney,  and  discoT- 
ered  tbe  print  of  a  shoe  heel  with  tacks 
Inlt        . 

John  Owens  was  asked: 

"Q.  Have  you  seen  him  and  been  with  him  and 
observed  his  talk  and  actions  and  conduct  gen- 
erally to  such  an  extent  that  you  could  tell  the 
jury  whether  yon  regarded  him  as  a  man  of 
sound  or  unsound  mind.  A.  He  did  not  seem 
right  to  me." 

Bob  E'ish  testlfled  that  be  was  acquainted 
with  Ike  Maulding,  and  lived  about  a  mile 
f romr  blm  at  the  time  be  killed  Barney  Nick- 
els. Asked  if  he  was  sufficiently  acquainted 
with  him,  his  acts,  conduct,  and  talk  so  as 
to  tell  the  jury  whether  he  was  a  man  of 
sonnd  or  unsound  mind,  he  answered: 

"Yes,  sir;  I  didn't  regard  him  as  a  man  of 
sound  mind.  Q.  What  actions  have  you  seen 
ttiat  would  lead  you  to  believe  that  he  was  not  a 
man  of  sonnd  mind  ?  A.  He  would  work  a  little 
'  and  then  look  aroand  and  not  act  right.  Q. 
What  would  be  do  when  you  wonld  tuk  witA 
him?  A,  Sometimes  he  wonld  talk,  and  some- 
times he  would  not  Q.  What  elsie  have  you 
seen  him  do  to  indicate  that  he  was  a  feeble- 
minded man?  A-  He  never  looked  right.  Q. 
He  had  sense  enough  to  kill  Barney  Nickols? 
A.  I  guess  he  did.  Q.  He  knows  right  from 
wrong?  A.  Tes,  sir.  Q.  CSonld  you  tell  wheth- 
er he  was  mean  or  feeble-minded?  A.  I  could 
not" 

0r.  Walden  was  introduced  aa  an  expert 
and  expressed  the  opinion  that,  U  a  person 
received  a  sbodc  from  li^tnlng,  It  would  af- 
fect bis  nervous  system,  aad  In  answer  to  a 
hypothetical  question  said  that  be  "would 
not  consider  him  to  be  thoroughly  at  himself." 
Asked  if  he  was  an  alienist,  he  answered: 


"I  don't  know  what  you  mean.  Q.  Ton  .ate 
not  an  expert  in  any  line?    A.  No,  sir." 

Upon  this  evidence  tbe  oonrt  Instructed 
tbe  Jury  that  11  they  believed  beyond  a  rea- 
sonable doubt  that  Maulding  "with  his  mal- 
ice aforethought  willfully  and  unlawfully 
struck  wltb  bis  flats,  rocks,  clubs,  or  other 
weapon,  or  weapons,  and  mortally  wounded 
Barney  Nickols,  from  which  striking  and 
wounding  said  Nickols  died  within  a  year 
and  a  day,"  they  should  find  the  defendant 
gnilty  of  mnrder  and  fix  his  punishment  at 
confinement  In  the  penitentiary  for  life  or 
at  death,  in  their  discretion. 

In  another  Instmction  they  were  told,  that 
If  they  believed  Maulding  "in  sudden  afFray, 
or  In  sudden  heat  and  passion,  and  under 
sach  provocation  as  excites  passion  beyond 
control,  without  previous  malice  and  not 
In  self-deffense,  willfully  and  unlawfully 
struck  with  bis  fists,  rocks,  or  sticks,  or  oth- 
er hard  substances  Barney  Nickols,  from 
which  striking,  beating  and  mortally  wound- 
ing Nickols  died  within  a  year  and  a  day," 
they  should  find  the  defendant  guilty  of  vol- 
untary manslaughter. 

In  another  instruction  the  law  of  self- 
defense  was  presented,  and  In  yet  another  the 
subject  of  reasonable  doubt  was  submitted. 

[1-S]  mere  is  no  evidence  in  the  case  that 
Maulding  struck  or  killed  Nickols  with  a 
rock,  dnb,  or  other  Implement.  On  tbe  con- 
trary, it  Is  clearly  shown  by  direct  evidence, 
as  well  as  by  reasonable  Inference  therefrom, 
that  Maulding  struck  and  knocked  down  . 
Barney  Nickols  with  his  fist,  and  then  stamp- 
ed him  In  tbe  head  and  face  with  the  heel 
of  bis  shoe  until  be  had  killed  him.  It  is 
therefore  Insisted  that  as  neither  the  bands 
nor  the  f^et  of  a  person  are  deadly  weapons 
within  tbe  meaning  of  tbe  law,  and  because 
Maulding  testlfled  that  he  did  not  Intoid  to 
kill  Nickols,  an  instructlcm  on  the  subject  of 
Involuntary  manslaughter  should  have  been 
given.  In  support  of  this  contention  the 
case  of  Thomas  v.  Commonwealth,  120  Ky.  428, 
86  S.  W.  968,  2T  Ky.  Law  Rep.  794,  Is  relied 
on.  It  appears  from  the  opinion  in  that  case 
that  Thomas,  after  previously  threatening  to 
kill  the  woman  be  was  living  with,  knocked 
her  down  with  hi;  fist  and  kicked  her  several 
tiroes  in  the  stomadi,  side,  and  ftice,  and 
that  she  died  from  the  effects  of  the  injuries 
Inflicted  by  him.  The  court  reffused  to  give 
au  instruction  on  tbe  subject  of  involuntary 
manslaughtor  and  In  holding  that  such  an 
instruction  should  have  been  given,  the  court 
said: 

*^n  this  ease  th«  Injuries  were  inflicted  by  the 
hands  and  feet  of  the  appellant  These  are  not 
deadly  weapons  within  th«  meaning  of  tbe  law, 
and  when  death  results  unintentionally  from 
their  use  in  an  assault  the  result  is  not  murder, 
but  involuntary  manslaaghter.  But  if  appellant 
intended  to  kill  his  mistress,  or  if  from  tl\e  man- 
ner and  use  of  his  fists  and  feet  considering  the 
relative  size  and  strength  of  the  parties,  what  he 
did  was  calculated  to  produce  death  or  great  * 
bodily  barm,  then  the  jury  would  have  the  right 
to  find  him  guilty  of  murder.    As  to  whether  or 
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not  marder  or  iiiTolinitaiT  manslaaghter  resnlt- 
ed  from  the  acts  of  appellant  was  a  question  for 
the  jury  to  determine  under  all  the  circumstanc- 
es of  the  case,  and  therefore  the  refusal  of  the 
court  to  instruct  as  to  involuntary  manslaughter 
was  prejudicial  to  his  substantial  rights." 

It  may  be  conceded  that  this  case  furnishes 
support  for  the  contention  of  counsel  that  an 
Instruction  on  involuntary  manslaughter 
should  have  been  given,  but  we  are  not  dis- 
posed to  follow  the  doctrine  announced  la 
the  Thomas  Case,  or  apply  it  to  the  case  we 
have,  and  In  so  far  as  It  may  be  In  conflict 
with  what  Is  said  in  tbla  opinion,  it  is  over- 
ruled. Involuntary  manslaughter  is  shortly 
defined  to  be  "the  killing  of  another  in  doing 
some  unlav^-ful  act,  but  without  an  intention 
to  kill."  Conner  v.  Commonwealth,  13  Bush, 
714.  A  fuller  definition  may  be  found  in 
Trimble  v.  Commonwealth,  78  Ky.  176,  and 
Lewis  T.  Commonwealth,  140  Ky.  652,  131  S. 
W.  517.  So  that  in  any  case  which  it  is 
sought  to  have  an  involuntary  manslaughter 
instruction,  it  should  appear  from  all  the 
facts  and '  circumstances  that  the  intention 
to  kill  the  person  assaulted,  or  struck,  or 
wounded,  was  lacking.  If  the  Intention  to 
kill  Is  present,  the  doctrine  of  involuntary 
manslaughter  has  no  place  in  the  case.  Thus 
It  was  said  In  York  v.  Commonwealth,  82  Ky. 
360: 

"One  must  be  presumed  to  intend  the  conse- 
quences of  an  act,  reckless  in  its  character  of 
human  life,  and  committed  under  circumstances 
calculated  to  endanger  it  If  death  results,  it 
cannot  be  properly  said  either  that  it  was  an  in- 
voluntary homicide  or  a  killing  per  infor- 
tunium," 

And  this  is  true  whether  the  murder  be 
committed  with  a  knife,  pistol,  or  other  dead- 
ly weapon,  or  bands  or  feet.  On  this  issue 
the  material  inquiry  in  every  case  is  whether 
the  killing  was  done  with  malice  and  intent 
to  kill,  and  not  the  manner  by  or  through 
which  it  was  done,  or  whether  the  imple- 
ments used  were  deadly  weapons  or  not  If 
one  person  intentionally  and  maliciously 
kills  another  by  beating  and  bruising  him  in 
such  a  manner  as  Mauldlng,  for  example, 
beat  and  bruised  Nlckols,  the  perpetrator  of 
the  crime  wUl  not  be  allowed  to  excuse  bim- 
seU  from  the  consequences  of  his  acts  or  to 
lessen  their  degree  by  the  mere  assertion  that 
he  did  not  mean  to  kill,  when  all  the  cir- 
cumstances surrounding  the  transaction  dis- 
prove bis  assertion. 

In  tills  case  there  la  no  question  made 
that  Mauldlng  did  not  kill  NickoU,  and  the 
undisputed  facts  show  that  he  beat  and  bruis- 
ed and  mashed  bis  head  and  face  in  8a<&  a 
brutal  and  horrible  manner  as  to  leave  no 
room  to  doubt  that  he  did  intend  to  kill  him. 
Under  these  circumstances  It  would  be  trav- 
esty on  Justice  for  this  court  to  say  that 
an  instruction  should  have  been  given,  tell- 
ing the  lury  that  they  might  punish  Mauldlng 
by  a  mere  tine  and  imprisonment  if  tbey  be- 
lieved he  did  not  intend  to  kill  Nlckols. 

We  ran,  of  course,  vrell  imderstand  how  a 


case  might  arise  In  which  an  instruction  on 
the  subject  of  Involuntary  manslaughter 
should  be  given.  We  can  easily  suppose  a 
case  in  which  a  man  might,  in  a  fit  of  anger, 
strike  another  with  his  fist,  or  kick  him  with- 
out any  Intention  of  killing  Iiim,  although  the 
man  struck  or  kicked  might  die  from  the 
effects  of  the  blow.  In  such  a  state  of  case, 
if  the  facts  and  surrounding  circumstances 
reasonably  showed  a  lack  of  intention  to 
kill,  an  Instruction  on  the  snbject  of  Involun- 
tary manslaughter  would  be  proper.  Illustra- 
tive cases  on  this  point  are  McQeorge  y. 
Commonwealth,  145  Ky.  540,  140  S.  W.  691  ; 
Westrup  v.  Commonwealth,  123  Ky.  95,  93 
S.  W.  646,  29  Ky.  Law  Rep.  519,  6  U  B.  A. 
(N.  S.)  685,  124  Am.  St  Rep.  316;  Hunn  t. 
Commonwealth,  143  Ky.  143,  136  S.  W.  144; 
Speaks  v.  Commonwealth,  149  Ky.  393,  149 
S.  W.  850;  Pash  t.  Commonwealth,  146  Ky. 
390,  142  S.  W.  700. 

But  where  the  killing  la  done  in  such  man- 
ner and  under  such  circumstances  as  to  ex- 
dude  the  idea  that  it  was  not  intended  to  kill, 
the  crime  falls  under  the  definition  of  murder 
or  of  voluntary  manslaughter,  as  the  case 
may  be,  and  no  Instruction  on  the  subject  of 
involuntary  manslaughter  should  be  given. 
Cox  T.  Commonwealth,  158  Ky.  435, 165  S.  W. 
411;  Bast  T.  Commonwealth,  124  Ky.  747, 
99  S.  W.  978,  30  Ky.  Law  Rep.  967. 

Having  these  views  of  the  law  applicable 
to  this  branch  of  the  case,  we  do  not  think 
the  court  committed  error  In  refusing  to  in- 
struct the  Jury  on  the  subject  of  involuntary 
manslaughter. 

[4,  S]  It  is  further  insisted  that  there  was 
sufficient  evidence  of  mental  unsoundness  to 
warrant  the  court  In  submitting  to  the  Jury 
an  instruction  on  the  subject  of  the  sanity 
of  Mauldlng.  We  do  not  think  so.  It  is  true 
that  the  rule  is  yery  well  established  in  this 
state  that  where  there  is  evidence  tending  to 
sustain  the  plea  of  the  accused  that  he  was  of 
imsound  mind,  the  conrt  should  not  take  the 
question  from  the  jury  by  refusing  to  giye 
an  instruction  on  this  issue.  It  is  also  the 
settled  practice  that  the  opinion  evidence  of 
Intimate  friends  and  acquaintances  as  to 
the  soundness  or  unsoundness  of  the  mind  of 
the  accused  Is  comi>etent  although  they  are. 
not  experts.  But  the  evldenoe  of  nonexperts 
is  permissible  only  upon  the  theory  that  by 
long  association  and  observation  they  have 
bad  an  (^portunity  to  form  an  oidnibn  as 
to  the  sanity  or  insanity  of  the  accused,  and 
this  opinion  they  may  give,  as  well  as  the 
facts  upon  which  the  opinion  is  based, -so 
that  the  Jury  may  Judge  for  themselves  what 
weight  the  opinion  is  entitled  to.  Abbott  y. 
Commonwealth,  107  Ky.  624,  56  S.  W.  196. 
It  was  said  in  Brown  y.  Ooinmonwealtb,  14 
Bush,  398,  that  when  the  evidence  of  non- 
expert witnesses  is  offered-'^ 
"the  court  mast  be  satisfied  that  the  witness 
has  had  an  opportunity,  by.  association  and  ob* 
servation,  to  form  an  opinion  as  to  the  sanity 
of  the  person  in  referenci^  to  whom  he  is  to 
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speak;  bat,  as  ta  the  extent  and  character  of 
the  evidence,  no  better  rule  can  be  established 
than  to.  leBT»  it  within  the  discretion  ot  the 
court" 

Thenooezpert  witness  should  also,  from 
bis  obeeiratloii  or  association  with  the  a<N 
cased,  or  both,  be  capable  of  expressing  an 
opinion  as  to  the  soundness  or  unsoundness 
of  his  mind,  based  on  facts  and  circumstances 
gathered  from  his  observation  or  association 
as  to  the  soundness  or  unsoundness  of  the 
mind  of  the  accused, 

[(,  7]  Measured  by  these  rales,  we  do  not 
think  the  evidence  ofFeied  was  sufficient  to 
anthorize  an  instraction  upon  the  subject  of 
Insanity.  The  evidence  of  Dr.  Walden,  who 
was  Introduced  as  an  expert,  was  wholly 
Incompetent,  because,  as  shown  by  his  evi- 
dence, he  was  not  qualified  to  express  an 
expert  opinion.  Nor  was  the  evidence  of  the 
other  witnesses  en  this  subject,  all  of  which 
we  have  set  oat,  saffldent  to  authorize  the 
giving  of  an  instraction  on  the  subject  of  in- 
sanity. Aside  from  the  statement  of  liauld- 
Ing  that  some  17  years  before  he  was  shocked 
by  a  stroke  of  lightning,  there  is  no  evidence 
that  he  ever  had  any  illness,  disease,  or  mis- 
fortune that  might  have  affected  his  mind,  or 
that  he  was  tainted  with  Inherited  insanity. 
Miracle  v.  Commonwealth,  148  Ky.  453,  146  S. 
W.  1136.  The  sum  of  the  evidence  on  this 
issue  is  that  Mauldlng  was  a  man  of  vicious 
temper ;  thafr  he  was  not  "as  smart  as  other 
people";  that  at  times  he  "did  not  seem 
right  or  look  right"  The  only  witness  who 
testified  that  he  did  not  regard  him  as  a  man 
of  sound  mind  was 'Bob  Fish,  wlio  was  noi 
qualified  by  Intimacy  or  associatioa  to  ex- 
press an  opinion  on  the  subject,  and  even  this 
witness  said  he  could  not  tell  whether  he  was 
mean  or  feeble-minded,  and  that  he  knew 
right  from  wrong. 

When  the  defense  of  Insanity  is  set  up  as 
an  excuse  for  cilme,  there  shonld  be  some 
tangible  evidence  In  support  of  the  plea.  The 
nonexpert  witnesses  who  testify  on  the  sub- 
ject should  be  able  to  give  some  reasons  fbr 
their  opinion,  based  on  the  manner,  actions, 
or  conduct  of  the  accused  that  they  gathered 
from  long  acquaintance  and  association  with 
him.  They  must  have  had  an  opportunity 
to  observe  his  manners,. habits,  and  course  of 
conduct  through  sach  a  period  of  time  as 
would  enable  them  to  come  to  a  fair  concln- 
sioa  as  to  his  mental  condition.  A  person 
who  sees  a  man  only  a  few  times,  and  who 
has  no  intimate  acquaintance  or  long  asso- 
ciatioa with  him,  is  not  qualified  to  express 
the  opinion  that  the  man  is  of  nnsotnd  mind 
merely-  because  on  some  occasions,  he  did  or 
said  something,  or  failed  to  do  or  say  some^ 
thing,  that  in  his  opinion  a  man  of  good  in- 
telligence and  sound  mind  might  have  done 
or  said,  or  wonid  not  have  done  or  said.    It 


is  a  matter  of  common  knowledge  that  al- 
most every  person,  at  some  time  or  place, 
and  under  some  circumstances,  will  do  or 
say  things  that,  according  to  the  ordinary 
rules  which  govern  the  conduct,  conversation, 
and  habits  of  men  of  ordinary  intelligence, 
indicate  either  tmsoundness  of  mind,  ec- 
centricity, falling  memory,  or  uncommon  no- 
tions of  matters  and  things.  And  so  if  a  per- 
son happened  to  see  a  man  of  normal  dispo- 
sition and  temperament  doing  or  saying  things 
that  did  not  seem  to  him  to  be  reasonable  or 
right  or  sensible,  he  might  have  and  express 
the  opinion  that  the  person  under  observation 
was  not  of  sound  mind,  although,  in  truth,  he 
may  have  been  a  man  of  fine  sense  and  eiicel- 
lent  understanding.  But  when  a  person  has 
had  opportunity  through  long  acquaintance 
and  association  to  observe  the  traits  of  char- 
acter of  another  and  his  appearance  and 
manner  of  conduct,  he  may,  by  putting  to- 
gether the  various  incidents  that  have  come 
under  his  notice,  be  able  to  form  a  reason- 
ably correct  opinion  as  to  whether  the  per- 
s<m,  judged  by  ordinary  standards,  is  or  is 
not  a  person  of  sound  mind.  And  it  is  only 
nonexpert  witnesses  of  this  class  who  are 
qualified  to  express  an  opinion.  So  that  the 
mere  expression  of  an  opinion  that  a  person 
is  or  U  not  of  sound  mind,  unless  the  opin- 
ion has  been-  formed  from  infohnatlon  based 
on  extended'  ot>8ervation,  acquaintance,  or 
associatioa  is  not  admissible.  No  one  of  the 
witnesses  in  this  ease  had  such  acquaintance 
or  associatioa  with'  Manlding  as  to  qualify 
him  to  express  an  opinlcai  as  to  his  sound- 
ness of  Blind,  The  witnesses  who  testified 
saw  him  only  occasionally,  did  not  know  hliu 
intimately,  and  the  meager  opinions  they  ex- 
p^-eased  were  formed  from  slight  acquain- 
tance and  small  opportunity  to  learn  his  real 
mental  qualities.  Maulding  may  have  been 
a  person  not  of  strong  mind,  Ignorant  and 
bfkd-tempered,  bat,  as  said  in  Fitzpatrick  v. 
Commonwealth,  81  Ky.  357: 

"There  is  no  law  which  will  excuse  or  palliate 
a  deliberate  murder  on  the  ground  that  the  i>er- 
petrator  of  it  is  unlearned,  passionate,  I'snorant,' 
or  even  of  weak  mind,  unless  the  weakness  of 
mind  amounts  to  sach  a  defect  of  reason  as  to 
render  him  incapahle  of  knowing  the  natnre  and 
quality  of  his  act,  or,  if  he  does  know  it,  that 
he  does  not  know  it  Is  wrong  to  commit  it  It 
is  no  excuse  for  murder  that  the  perpetrator  has 
not  power  to  control  Us  actions  whoi  aninsed 
or  in  a  passion.  It  is  the  duty  of  m«n  who  are 
not  Insane  or  idiotic  to  control  their  evil  pas- 
sions and  violent  tempers  or  brutal  instincts,  and 
if  they  do  not  do  so,  it  is  thcdr  own  fanit,  and 
their  moral  and  legal  responsibility  wiU  not  be 
destroyed  or  avoided  by  the  existence  of  such 
passions,  or  by  their  conduct  resalting  from 
them."  Bast  v.  Commonwealth,  124  Ky.  747, 
99  S.  W.  978,  30  Ky.  Law  Rep.  967. 

Upon  the  whole  case,  we  are  satisfied  the 
defendant  had  a  fair  trial,  and  the  judgment 
is  affirmed. 
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OUTHRIB  V.  STATE.    (No.  4222.) 

(CSonrt  of  Criminal  Appeals  of  Texas.    Oct.  25, 
1M6.) 

1.  Cbiminax  Law  «=3370— Bvidkncb— Othkb 
Offensks— Guilty  Knowlkdob. 

In  a  prosecution  for  keeping  a  liouse  where 
prostitutes  were  permitted  to  reside,  testimony 
of  an  officer  as  to  tiie  character  of  other  houses 
formerly  kept  by  defendant  was  admissible  to 
show  guilty  knowledge  on  her  part  of  the  char- 
acter of  the  women  she  permitted  to  reside  at 
and  resort  to  her  house. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  §§  825-829;  Dec.  Dig.  «=»87ai 

2.  Cmminal  Law  <S=>678(1)  —  Election  Bk- 
TWEEN  Offenses.         ^ 

In  a  prosecution  for  keeping  a  bouse  where 
prostitutes  were  ^rmitted  to  resort  and  reside, 
the  information,  m  one  count,  charging  the  com- 
mission of  keeping  a  certain  house,  the  court  er- 
red in  giving  a  blanket  charge  authorizing  a 
conviction  for  running  *ay  one  of  three  bouses 
with  which  the  evidence  connected  defendant. 

[Ed-  Note.— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  S  1580;   Dec.  Dig,  <S=»678(1).] 

3.  Disobdeblt  House  <S=»2  —  Qbadb  of  Of- 

FKNSB. 

^e  offense  of  keeping  a  honse  where  p;ro»- 
titates  are  permitted  to  resort  and  reside  is  a 
misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Di«.  H  1,  2,  9;   Dec.  Dig.  <8=»2.] 

Appeal  from  Cilmloal  District  Court,  Dal- 
las Count? ;  W.  L.  Crawford,  Jr.,  Judge. 

Julia  Guthrie  was  convicted  ot  keeping  a 
bouse  where  prostitutes  were  permitted  to 
resort  and  reside,  and  she  appeals.  Judg- 
ment reversed,  and  canee  remanded. 

McCutcbeon  &  Olinicli,  of  Dallas,  for  appel- 
lant C.  C  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
keeping  a  house  where  prostitutes  were  per- 
mitted to  resort  and  reside.  There  was  only 
one  count  in  the  information,  and  it  charged 
the  offense  to  have  occurred  on  or  about  Oc- 
tober 10,  1915. 

The  state  called  Policeman  McChiUougb, 
and  be  testified  to  visiting  the  bouse  at  2905 
Gaston  avenue,  when  Mrs.  Guthrie  resided 
tbere,  and  tesidfled  to  facts  which  would 
authorize  a  finding  that  she  permitted  pros- 
titutes to  resort  and  reside  and  ply  their 
vocation  there.  The  state  then  proved  by  the 
officer  that  prior  to  this  time  when  appellant 
lived  at  2901  Gaston  avenue  be  was  called 
to  that  place,  and  testified  to  facts  and  cir- 
cumstances which  would  authorize  a  Jury  to 
find  that  it  was  a  house  where  prostitutes 
were  permitted  to  resort  and  ply  tbelr  voca- 
tion. The  state  then  proved  by  the  officer 
that  some  time  ago  Mrs.  Guthrie  lived  on 
Nussbaumer  street,  and  when  she  resided 
tbere  she  ran  a  bouse  of  prostitution. 

[1]  After  the  state  had  proven  the  facts  re- 
garding the  bouse  at  2905  Gaston  avenue, 
appellant  objected  to  any  proof  of  tbe  char- 
acter of  houses  she  bad  lived  in  prior  to  ber 
moving  to  2905  Gaston  avenue.    Tbe  court,  we 


think,  correctly  admitted  the  testimony  for 
tbe  reason  stated  la  his  qnallfloatlon  to  the 
bills  of  exception.    Tbe  court  says: 

"The  testimony  complained  of  as  to  the  wit- 
neae  Emma  Hable  was  admitted  in  evidence  be- 
fore the  jury  as  a  circumstance  tj^nding  to  show 
the  knowledge  of  the  defendant  as  to  the  kind 
and  character  of  women  she  permitted  to  resort 
and  reside  at  her  home;  the  testimony  showing 
that  the  said  Emma  Hable  had  resided  with  the 
said  Mrs.  Guthrie  at  both  2901  Gaston  avenue 
and  2905  Gaston  avenue.  The  testimony  as  to 
Mrs.  Guthrie's  stepdaughter  and  the  witness 
Doris  was  admitted  in  evidence  as  a  circum- 
stance tending  to  show,  defendant's  guilty  knowl- 
edge." 

But  tbe  court  failed  to  so  limit  this  evi- 
dence in  bis  charge  to  tbe  Jury.  Instead  of 
doing  so,  under  his  cbarge  as  ^ven,  tbe  Jury 
would  have  been  authorized  to  convict  appel- 
lant if  she  ran  such  a  bouse  either  when  she 
lived  on  Nussbaumer  street,  at  2901  Gaston 
avenue,  or  at  2905  Gaston  avenue. 

When  the  state  concluded  its  testimony,  tbe 
appellant  filed  a  written  motion,  asking  tbe 
court  to  require  the  state  to  elect  on  which 
occasion  it  would  seek  a  conviction — when 
she  lived  on  Nussbaumer  street,  or  when  she 
lived  at  2901  Gaston  avenue,  or  when  she 
lived  at  2905  Gaston  avenue — that  she  might 
make  ber  defense  as  to  tbe  time  and  tbe  place 
at  which  a  conviction  would  be  asked.  The 
court  overruled  tbe  motion.  When  the  testi- 
m(my  was  closed,  appellant  renewed  the  mo- 
tion, asking  the  court  to  require  the  state 
to  elect  at  which  bouse  the  state  would  seek 
to  ccmvict  her  as  running  a  bavdybouse. 
This  was  again  overruled.  Appellant  then 
asked  special  charges  instructing  tbe  Jury 
that  she  could  only  be  convicted  of  running 
a  bawdybouse  at  2906  Gaston  avenue,  as  this 
was  the  first  place  testified  about  by  tbe  of- 
ficer. This  was  refused.  In  fact,  in  every 
conceivable  way,  appellant  sought  to  have  tbe 
coart  to  so  restrict  tbe  issue  in  tbe  case  that 
she  could  be  convicted  only  in  tbe  event  they 
found  she  ran  a  boose  of  prostitution  when 
residing  at  some  one  of  tbe  three  places,  in- 
stead of  having  the  charge  so  framed  tbe 
Jury  would  be  authorized  to  convict  If  they 
found  she  ran  either  of  tbe  houses  as  a  baw* 
dybouse  when  she  resided  la  either  of  tbem. 
The  court  gave  a  "blanket  charge,"  and  re- 
fused to  confine  the  state  to  any  one  honse 
or  occasion. 

[2,  3]  As  they  were  separate  and  distinct 
offenses,  occurring  at  different  periods  of 
time  and  at  different  houses,  eltbougb  she 
may  have  committed  tbe  same  offense  in  each 
of  said  houses,  the  court  was  in  error  In 
authorizing  a  conviction  at  either  of  the 
said  houses.  If  tbe  indictment  bad  contained 
three  counts,  alleging  tbe  offenses  to  bave 
occurred  at  different  dates,  In  accordance 
with  tbe  i»-oof  offered,  no  election  could  have 
been  required,  but  she  could  bave  been  con- 
victed upon  each  of  tbe  counts;  this  being  a 
misdemeanor.  But  as  she  was  charged  with 
committing  only  one  offense,  she  should  have 
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been  placed  on  trliU  for  only  one  offense. 
We  dlacusaed  this  qnestlon  fully  In  Golden  t. 
State,  72  Tex.  Or.  R.  10,  160  S.  W.  957,  and 
do  not  deem  It  necessary  to  do  so  again. 

IV>r  the  error  iiolnted  out  the  Judgment  Is 
rerersed,  and  the  cause  remanded. 


WALTER  V.  STATE.    (No.  4234.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  26, 

1916.     Rehearing  Denied  Not.  16,  19ia) 

1.  CunartAjA  Law  «s»584(1)— Continuance— 
RioBT  or  Accused. 

Refosal  of  continuance  vaa.  not  erroneous 
where  the  testimony  of  the  absent  witnesses  ap- 
peared immaterial,  and  the  court  offered  to 
postpone  the  case  until  the  next  morning  to 
give  defendant  time  to  get  his  witnesses  from  a 
place  23  miles  away. 

lEA,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1321 ;   Dec.  Dig.  <S=s>594(l).J 

2.  CsntiNAi,  Law  «=5loei(l>— Bill  of  Ex- 
ceptions—QUAunoATioN  OF  BlLI,  OF  Bx- 

CKPTIONS. 

Where,  is  allowing  accused's  bill  of  excei>- 
tiona  to  his  action  in  overruling  motion  for  con- 
tinuance, the  court  did  so  with  the  qualification 
stated  that  he  offered  to  postpone  the  case  until 
the  next  morning,  which  offer  was  not  accepted 
by  defendant,  affidavits  contradicting  sudi  qual- 
ification were  correctly  refused  as  a  Ull  of  ex- 
ceptions, and  could  not  be  considered  as  such 
by  die  appellate  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {{  2808,  2828-2830;  Dec.  Dig. 
«=>1091(1).] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; H.  F.  O'Neal,  Judge. 

Gerald  Walter  was  convicted  of  violating 
the  prohibition  law,  and  appeals.    AfSrmed. 

J.  S.  Crumpton  and  Joe  Hughes,  both  of 
Texarkana,  for  appellant.  C.  C.  McDonald, 
Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  This  Is  an  appeal 
from  a  conviction  for  violating  the  pr<Aibl- 
tlon  law  in  making  a  sale  of  Intoxicating  liq- 
uor. The  evidence  by  the  state's  witness  was 
amply  sufficient  to  sustain  the  conviction. 
Appellant  did  not  testify. 

[1]  He  made  a  motion  for  a  contlnnance, 
which  the  court  overruled,  In  the  morning 
when  the  case  was  first  called  for  trial.  The 
court  Immediately  had  Issued  an  attachment 
and  sent  an  officer  after  the  witnesses  to 
Texarkana  about  23  miles  distant.  The 
trial  proceeded  until  some  time  In  the  after- 
noon. The  court  thereupon  recessed  to  await 
the  arrival  of  appellant's  witnesses,  who 
were  expected  to  be  brought  In  by  the  offi- 
cer under  the  attachment  After,  being  thus 
at  recess  for  one  hour,  one  of  appellant's 
attorneys,  according  to  their  statement.  In- 
formed the  ludge  that  none  of  their  wit- 
nesses had  appeared,  and  that  he  wonld  be 
forced  to  dose  without  offering  any  testl- 
OHmy,  and  thereupon  the  trial  proceeded  and 
was  concluded  wltbont  his  witnesses.  We 
have  carefnlly  read  appenant's  motl(m  for 
a  contlnnance  and  the  proposed  testimony  of 


his  absent  witnesses, '  and  think  the  court 
was  correct  when  he  stated,  at  the  time  he 
overruled  their  nlotlon  for  a  continuance, 
that  their  testimony  would  be  immaterial. 

In  allowing  their  bill  of  exceptions  to  his 
action  In  overruling  their  motion  for  a  con- 
tinuance, the  court  did  so  with  this  qualifi- 
cation: 

"I  approve  and  order  filed  this  bill  of  excep- 
tion with  the  explanation  I  offered  to  postpone 
the  case  until  the  next  morning  to  give  defmd- 
ant  time  to  get  his  witnesses  from  Texarkana, 
a  distance  of  23  miles.  This  offer  was  not 
accepted  by  defendant  and  defendant  closed." 

Appellant,  after  accepting  and  filing  this 
bill  as  qualified,  undertook  to  contest  the 
qualification  by  the  afBdavlt  of  his  attor- 
neys. In  their  affidavit,  they  stated  In  sub- 
stance that,  after  the  state  Introduced  Its 
testimony  In  chief,  they  renewed  their  ai>- 
pUcation  for  a  continuance,  which  the  court 
overruled,  but  stated  that  they  would  re- 
cess for  a  while  and  maybe  their  witnesses 
would  appear.  That  after '  the  court  had 
been  in  recess  for  an  hour,  one  of  appellant's 
attorneys,  Mr.  Hughes,  Informed  the  court 
that  none  of  his  witnesses  had  appeared,  and 
that  he  would  be  forced  to  close  without 
offering'  any  testimony,  and  thereupon  the 
trial  proceeded  and  was  concluded.  They 
claimed  that  this  was  all  that  occurred  in 
this  connection.  The  district  Judge,  the  dis- 
trict attorney,  and  the  d^uty  sheriff,  who 
was  In  atitendance  and  waited  upon  the 
court  at  the  time,  each  and  all  swore  pofi- 
tlvely  that  the  court,  as  stated  In  his  qual- 
ification quoted  above,  did  offer  to  posUwne 
the  case  until  the  next  morning  and  give  de- 
fendant time  to  get  his  witnesses,  but  that 
the  offer  was  not  accepted,  and  the  defend- 
ant closed  the  case.  Under  the  circumstanc- 
es, we  must  take  the  Judge's  said  qualifica- 
tion as  true,  and  therefore  the  judge's  action 
in  overruling  their  motion  for  a  continuance 
presents  no  error. 

[2]  The  affidavit  of  appellant's  attorneys, 
as  stated,  together  with  the  affidavits  of 
three  other  persons  appended  thereto,  under 
the  circumstances,  was  correctly  refused  as 
a  bill  of  exceptions  by  the  trial  Judge  and 
cannot  be  considered  by  as  as  such.  Under 
the  drcomstances  stated,  it  is  a  mere  contest 
of  tlie  judge's  said  qualification  to  their  UU. 
No  other  error  is  pointed  out 

The  Judgment  is  affirmed. 


HILL  y.  STATE.     (No.  4278.) 
(Court  of  Criminal  Appeals  of  Texas.    Nov.  l* 

mtly  ^ 

L  CanaNAi.  Law  «=»596(2)— CJontinuancb— 
Due  Diuoenck. 
An  indictment  was  returned  June  Sd,  pro- 
cess issued  for  absent  witnesses  the  21st,  the 
case  called  the  27th,  and  application  for  con- 
tinuance then  made,  setting  out  the  names  of 
several  witnesses  by  whom  accused  expected  to 
prove  threats  made  by  the  assaulted  party,  and 
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the  case  wm  postponed  to  the  foUowing  day  and 
process  issued,  three  of  the  alleged  absent  wit- 
nesses being  produced  and  testifying  on  the 
trial:  The  case  being  again  called  on  the  28tb, 
accused  urged  the  continuance' on  the  previously 
filed  motion,  which  was  denied.  The  applica- 
tion was  insufficient  as  to  diligence,  the  three 
witnesses  who  testified  failed  entirely  to  tes- 
tify to  what  was  set  put  in  the  application  as  to 
threats,  and  none,  of  the  witnesses  were  pro- 
duced on  a  motion  for  new  trial.  There  was 
nothing  to  show  injury  from  the  deniaL  Held, 
that  there  was  no  error. 

[Eki.  Note. — For  other  cases,  see  Criminal 
Iraw/  Cent.  Dig.  §!  1336,  1841 ;  Dec.  IMg.  «=» 
598(i).] 

2.  WniTxssEs     «=>337(5)  —  Cboss-Exahina- 
TioN  OP  Accused  —  Pbbvious  Convictiok 
AND  Confinement  in  PENnsNTiABT. 
In  an  assault  trial,  it  was  proper  to  ask 

accused,  testi^ng  in  his  own  behalf,  if  he  had 

not  been   indicted,  convicted,   and   confined   in 

die  penitentiary. 
{Ed.  Note.— For  other  cases,   see  Witnesses, 

Cent.  Dig.  M  1132, 1140-n^,  114d-1148;  Dec 

Dig.  «=337(5).] 

&  Homicide  «=9257(1)— AsaA.ui.T  to  Mubdkb 

— EVIDENCB— SUITICMNCT. 

Evidence  held  sufficient  to  support  convic- 
tion of  assault  to  murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  643,  644,  662;  Dec,  Dig.  «=» 
257(1).] 

Appeal  from  District  Court,  Tarxaiit 
Connty;    B«a  M.  Terrell,  Judge. 

John  Hill  was  oonvicted.  of  assault  to 
murder,  and  appeals.    Affirmed. 

Jolni  L.  Poulter,  of  Ft.  Worth,  for  appel- 
lant C.  C.  McDonald,  Aast  Atty.  Oen.,  for 
the  State. 

DAVIDSON,  J.  Aroellant  was  convicted 
of  assault  to  murder,  the  jury  assessing 
his  punishment  at  five  years'  confinement  in 
the  penitentiary. 

[1]  The  indictment  was  returned  the  Sd 
of  June,  current  year ;  process  was  issued 
for  absent  witnesses  on  2l8t  of  June;  the 
case  was  called  for  trial  on  the  27tb  of 
June;  and  application  for  continuance  was 
made  setting  out  the  names  of  several  wit- 
nesses, by  whom  he  expected  to  prove 
threats  made  by  the  assaulted  girl.  Some 
of  the  threats  were  alleged  to  have  been  ac- 
companied by  a  statement  that  if  appellant 
did  not  marry  her  she  would  kill  him.  The 
case  was  postponed  to  the  following  day 
and  process  Issued.  Three  of  the  alleged 
absent  witnesses  were  produced  and  testified 
on  the  trial.  The  case  was  again  called  on 
the  28th;  the  state  announced  ready;  the 
defendant  not  ready.  He  urged  a  continu- 
ance on  previously  filed  motion.  The  ap- 
plication alleged  that  all  of  the  witnesses 
lived  in  the  city  of  Ft.  Worth,  where  the 
difficulty  occurred.  The  application  Is 
clearly  insufficient  as  to  diligence.  The  pro- 
cess Is  not  attached  to  the  application,  and 
we  know  nothing  of  It  except  as  stated, 
that  the  witnesses  were  not  found.  Three 
of  the  witnesses.  Gage,  Arthur  Hill,  and 
Mary  Lee  Hill,  are  shown  to  have  testified 


aa  witnesses,  and  &lled  to  testtQr  to  what 
was  set  out  in  the  application,  and  testified 
to  no  remark  of  the  girl  pertaining  to 
threats  to  take  the  life  of  appellant.  The 
statement  as  to  the  evidence  of  threats  is 
too  general ;  does  not  q>eclfy  with  any  par- 
ticularity when  they  were  made  or  where 
made.  To  illustrate  this  matter  more  def- 
initely, the  application  for  a  continuance 
shows  appellant  expected  the  witness  Gage 
to  swear  that  a  short  while  before  the  al- 
leged offense,  while  defendant  was  working 
for  Gage  in  the  barber  shop  of  Gage,  that 
the  alleged  injured  party  came  to  the  barber 
shop  where  defendant  was  at  work  and  ex- 
hibited a  pistol  and  then  and  there  threat- 
ened to  kill  the  defendant  Gage's  tes- 
timony was  to  the  effect  that  she  came  to 
the  barber  shop  on  more  than  one  occasion. 
He  does  not  testify  to  threats  or  the  exhi- 
bition of  a  pistol.  By  the  witnesses  Arthur 
Hill  and  Mary  Lee  Hill  he  says  he  expect- 
ed to  prove  that  a  short  time  before  the  al- 
leged offense  the  injured  party  went  to  said 
witnesses  and  told  them  to  tell  the  defend- 
ant that  if  he  did  not  marry  her  she  intend- 
ed to  klU  him,  which  information  was  after- 
wards convej'ed  to  defendant  and  before  the 
date  of  the  offense.  Going  to  the  statement 
of  facts  we  find  that  the  witness  Gage  tes- 
tified: That  he  had  known  defendant  two 
or  three  months,  and  knew  the  alleged  in- 
jured party,  Benlah  Norris,  by  sight  and 
knew  her  voice.  That  appellant  worked  for 
him  about  two  weeks  a  month  or  so  ago; 
maybe  longer  than  that  That  while  appel- 
lant was  working  there  he  saw  Beulab 
Norris  come  to  the  barber  shop.  That  she 
was  on  the  inside  of  the  shop  once.  "When 
she  came  in  the  shop  she  had  a  pocketbook 
or  something  like  that  in  her  hand.  I  don't 
know  what  she  came  for  then.  While  he 
(appellant)  was  working  for  me  she  came 
there  several  times;  I  d<Hi't  know  bow 
many.  One  time  she  came  to  the  door  and 
talked  to  John  Hill,  but  I  don't  recall  the 
conversation  between  them."  He  further 
stated  he  would  see  her  on  the  street  by  the 
shop  and  she  would  Just  walk  up  the  street 
and  back  part  of  the  time  on  the  other  side 
of  the  street  When  she  would  go  up  and 
down  the  street  Hiil  would  go  off  and  talk 
with  her,  and  then  come  back.  Mary  Lee 
HUl  testified:  That  she  was  the  wife  of 
Arthur  Hill,  brother  of  defendant,  and  knew 
Beulab  Norris.  That  on  one  occasion  she 
went  to  the  hospital  with  her  husband  to  see 
Beulah  Norris  after  this  trouble,  and  had  a 
oonversation  with  h,er  about  the  cutting, 
and  she  said  it  was  a  drunken  fight  This 
was  three  or  four  days  after  she  was  plac- 
ed in  the  bospitaL  Arthur  Hill  testified 
that  he  was  a  brother  of  the  defendant  and 
had  known  Beulah  Norris  about  four  years, 
and  learned  of  the  trouble  betwem  John 
and    Beulah    after    its    occurrence.      That 
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tbree  or  fonr  flays  afterwards  be  saw  Beu- 
lab  NorrlB,  and  sbe  told  blm,  wben  asked 
about  the  trouble,  tbey  bad  been  drinking 
and  had  a  fight.  That  was  aboat  all  she 
said  to  htm. 

It  will  be  seen  these  witnesses  testlfled  to 
nothing  Indicating  tbe  statement  to  be  tme 
as  made  by  appellant  In  his  application  for 
a  contlnnance.  In  fact,  each  cHie  of  them  flat- 
ly contradict  his  statementa  Concede  the 
fact  that  he  did  not  employ  a  lawyer  nntU 
tbe  2l8t  of  June,  dghteen  days  after  the  In- 
dictment was  fonnd,  still  there  was  no  dil- 
igence; he  oonld  not  excnse  diligence  be- 
cause he  had  not  employed  counsel ;  be  does 
not  seem  to  have  made  any  particular  effort 
to  secure  an  attorney,  but  he  could  have 
had  process  Issued  preparatMT  for  bis  trial 
whether  he  had  counsel  or  not  If  these 
witnesses  would  testU^  to  what  he  states 
be  expected  them  to  swear,  he  knew  that 
and  could  have  had  process  Issued.  Con- 
ceding the  diligence  Is  not  as  urgent  In  the 
first  application  as  In  a  subsequent  applica- 
tion, there  was  no  showing  made  when  the 
case  was  again  called  for  trial  after  post- 
ponement, except  he  simply  relied  oa  his  for- 
mer application.  Taking  this  record  as 
preaeateA  tmder.  the  facts,  this  testimony, 
viewed  In  the  light  of  what  was  revealed 
on  the  trial,  would  hardly  be  stated  by  tbe 
absent  witnesses  as  alleged.  None  of  the 
witnesses  were  produced  on  the  motion  for 
new  trial,  though  all  lived  In  the  city  of 
Ft;  Worth,  and  no  excnse  is  given  why  there 
was  not  something  before  the  court  to  show 
app<^ant  was  injured  legally  in  some  way; 
and  tbe  further  fact  that  the  application 
for  a  continuance  was  not  applied  for  sub- 
sequent to  postponement,  In  the  light  of  this 
record  we  are  of  opinion  that  the  court  was 
not  In  error  In  refusing  to  continue  the 
case.  Court  began  on  tbe  6th  of  June  and 
terminated  on  the  2d  of  September.  I7nd» 
any  sort  of  showing  these  witnesses,  if  they 
lived  in  Ft  Worth,  could  have  been  obtain- 
ed, unless  something  was  before  the  court 
to  Indicate  a  reasixi  why  they  could  not  be 
found.  For  fbeae  reasons  we  think  the 
court  was  not  in  error  In  refusing  tbe  con- 
tlnnance. 

[2]  The  second  ground  alleged  for  rever- 
sal Is  the  admission  of  testimony  on  crosa- 
examlnatlons  of  the  defendant  He  was 
asked  If  be  bad  not  been  Indicted  and  con- 
victed and  confined  in  the  penitentiary  prior 
to  this  trouble.  He  answered,  over  objec- 
tion, that  he  bad  been  in  the  penitentiary. 
This  was  not  original  testimony,  but  was 
asked  by  the  state  on  oross-examlnation  for 
the  purpose  of  attacking  his  credlblUty;  in 
other  words,  It  was  Introduced  to  impeach 
blm.    There  was  no  error  in  this. 

[SJ  Tbe  facts  are  ample.  a:be  testimony 
of  the  witnesses  shows  that  tbe  girl  was  cut 
with  a  rasor  and  stabbed  with  a  pair  of 


scissors;  one  of  the  wounds  being  a  dan- 
gerous ones.  One  of  the  wounds  entered  one 
of  her  lungs;  one  of  the  razor  cuts  was 
across  the  throat  It  was  not  a  very  serious 
wound,  by  reason  of  tbe  fact  It  did  not 
reach  tbe  artery.  There  is  some  testimony 
showing  it  was  prompted  by  Jealousy  on  his 
part  Tfa^  were  both  married;  neither  di- 
vorced. They  were  lovers;  he  keeping  her 
as  his  mistress.  The  details  of  the  testi- 
mony are  not  necessary  to  be  stated.  We 
are  of  opinion  there  is  no  error  in  this  rec- 
ord requiring  a  reversal. 
Tbe  Jndgmoit,  therefore,  la  affirmed. 


lajJLER  V.  STATB.    (No.  4261.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1, 
1916.) 

1.  Cbivinai.  La.w    «=>535(2)  —  Bvidkhoe  — 

CONFBSSION  —  SXJmcIENCr    or    COBBOSOaA.- 
TION. 

Bvidence  held  to  sufficienily  corroborate  con- 
fession of  accused  that  be  and  another  conunit- 
ted  a  burglary. 

[Ed.    Note. — For    other   caBes,    see    Criminal 
Law,  Ceat.  Dig.  §  1226;    Dec.  Dig,  <8=>535(2).l 

2.  Ceiminal  Law  «=>459—Evidicnc»— Opin- 
ions— Identity  of  Pbopkbty. 

Though  the  owner  of  a  store  which  was 
burglarized  could  not  positively  identify  sqi^ 
found  in  a  store  to  which  accuaed  said  he  had 
taken  snuff  stolen  from  witness'  store,  he  could 
state  his  best  judgment  and  belief  as  to  the 
identity  thereof. 

[Sd,   Note. — For   other   cases,   see   Criminal 
Law.  Cent  Dig.  U  104&-1050 ;    Dec  Dig.  «=> 

3.  Cbiminal  Law  «=>806(3)— Instbuotion*— 
Bepetition. 

After  instructing  that  to  convict  the  jnry 
must  find  beyond  a  reasonable  doubt  that  tbe 
house  was  entered  by  force  in  the  nighttime,  it 
is  not  error  in  instruction  precluding  convic- 
tion on  uncorroborated  confession  to  fail  to  re- 
iterate such  charge. 

[Bd.    Note.— -For    other   cases,    see    Criminal 
Law.  Cent  Dig.  g{  1973.  1991;    Dec  Dig.  «=9 

4.  Cmminal  Law  «=»535(1)—Bvidbhce— Con- 
fession—Cobbobobation — CoBFus  Delicti. 

The  corpus  delicti  of  bdrglary  need  not  be 
proved  independent  of  accused's  confession. 

[Ed.   Note. — ^For   other   cases,   see   Criminal 
Law,  Cent  Dig.  g  1225;   Dec  Dig.  «=>635a).J 

5.  BUBOLABT  «=>46(3)— Instbuctionb— FOBCI- 
BLE    EnTBT. 

Instruction  that  "entry"  means  every  kind 
Of  entry  but  one  by  free  consent  of  the  occu- 
pant, and  tliat  it  was  not  necessary  that  there 
should  be  any  actual  breaking,  was  erroneous 
for  failure  to  require  that  the  entrjr  be  made 
by  force  or  to  deone  entry  by  force,  in  view  of 
Pen.  Code  1911.  art  1303,  requiring  a  burglari- 
ous entry  to  be  made  by  force,  threats,  or 
fraud. 

[Ed.    Note. — For  other   cases,   see   Burglary, 
Cent  Dig.  {  113;    Dec  Dig.  <S=»46(3).] 

e.  BUBOLABT  «=»^(4)   —  INSTBUCTIONS  — 

NlGBTTnUC  Entbt. 

Under  indictment  charging  burglary  in  the 
nighttime,  failure  to  require  the  jury,  as  a 
condition  to  conviction,  to  find  that  the  entry 
was  in  the  nighttime,  is  error. 

[Ed.    Note.— For   other   cases,    see   Burelarv. 
Cent  Dig.  i  114;   Dec.  Dig.  «s»46(4).] 
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Appeal  from  District  Court,  De  Witt 
Ck>unty;    John  M.   Green,   Judge. 

Blake  Miller  was  convicted  of  burglary, 
and  he  appeals.     Reversed  and  remanded. 

R.  J.  Walde<*  and  A.  C.  Hartman,  both 
of  Cuero,  for  appellant  0.  C.  McDonald, 
Asst  Atty.  G«i.,  for  the  State. 

HA-RPER,  J.  Appellant  wad  convicted 
of  burglary,  and  his  punishment  assessed  at 
two  yearaf  confinement  in  the  state  pen- 
itentiary. Appellant  earnestly  insists  that 
the  crime  of  burglary  is  not  shown  inde- 
pendent of  the  confession  of  appellant,  and 
that  his  confession  is  n(^  corroborated  as  to 
the  breaking  and  altering  the  house — that 
this  fact  Is  proiven  alone  by  his  confession. 

[1]  Something  occurred,  not  disclosed  by 
the  record,  to  cause  the  arrest  of  appellant, 
and  the  morning  after  his  arrest  he  sent 
for  Mr.  Eugene  Bonham,  a  merchant  in 
Cuero,  for  whom  he  had  been  working  as 
porter.  He  told  Mr.  Bonham  he  had  bur- 
glarized the  store  and  gave  htm  a  descrip- 
tion of  the  goods  taken,  and  that  a  portion 
of  the  goods  had  been  taken  to  Sam  Macey's 
store  by  himself  and  Sain  Macey.  Acting  on 
the  Information  he  received  from  appellant 
Mr.  Bonham  and  an  officer  went  to  Macey's 
store  and  found  some  snuff  hidden  in  the 
store,  and  found  a  box  of  tobacco  hidden 
under  the  counter  wrapped  up  in  some  but- 
ter trays:  the  snuff  found  was  l(M»nt  Gar- 
ret snuff.  Mr.  Bonham  thought  this  snuff 
was  his  property,  although  it  had  no  par- 
ticular mark  on  It  He  Judged  this  snuff  to 
be  his  from  the  information  he  received 
from  appellant,  and  the  fact  that  he  looked 
at  his  stock  after  getting  this  information 
and  missed  snuff  of  this  character  and  kind. 
On  cross-examination  he  would  not  swear 
positively  that  the  snuff  be  found  was  his 
property,  as  other  merchants  tn  the  town 
handled  Gfixret  snuff  also.  He  could  not 
say  whether  the  property  was  taken,  if  it 
was  his  property,  in  the  daytime  or  night- 
time. In  addition  to  this  confession  made 
to  Mr.  Bonham,  the  state  also  introduced  a 
written  confession  made  by  appellant  there- 
after to  the  county  attorney,  In  which  ap- 
pellant said,  at  the  Instance  of  Sam  Macey, 
he  bad  left  the  door  unlocked  (only  closing 
It) ;  that  he  and  Sam  Macey  went  to  the 
store  at  night  In  the  latter  part  of  April,  and 
that  be  watched  and  held  the  elevator 
while  Macey  opened  the  door  and  brought 
out  one  case  of  Durham  tobacco,  one  case 
of  Brown  Mule  tobacco,  one  case  of  bottle 
snuff,  and  one  sack  of  beans;  that  they 
placed  this  in  Macey's  automobile  and  car- 
ried the  snuff  to  Macey's  store. 

Appellant's  confession  to  the  county  officer 
makes  a  complete  case  of  burglary,  for  he 
says,  they  at  night  opened  a  closed  door  and 
stole  the  property.  As  Mr.  Bonham  says 
he  does  not  know  when  the  property  was 
takoi  out  of  his  store,  appellant  contends 


that  there  is  no  corroboration  of  appellant's 
confession  that  they  opened  the  door  of  the 
store  In  the  nighttime  and  took  the  proper- 
ty. The  only  corroboration  Is  circumstan- 
tial. Harvey  Shaw  says  that  about  two 
weeks  before  appellant  waa  arrested  one 
night  he  saw  appellant  at  fba  back  ot  Bon- 
ham's  store — appellant's  confession  Is, 
they  entered  the  back  door.  Mr.  Shaw  says 
the  same  night  he  saw  Sam  Macey  driving 
his  automobile,  naming  the  places  he  saw 
him  drive  it  and  that  he  stoK)ed  the  car 
at  the  back  end  of  the  block  where  Bon- 
ham's  store  was  situated.  On  cross-exami- 
nation he  said  the  reason  be  knew  it  stop- 
ped was  be  could  not  hear  It  any  mwe,  when 
be  had  been  able  to  follow  it  by  the  noise 
up  to  that  time. 

In  the  confession  appellant  says  that  It 
was  the  latter  iMrt  of  April  when  they  en- 
tered the  store,  and  be  Is  shown  to  have 
been  arrested  and  made  his  confession  on 
May  11th.  S<Hne  two  weeks  prior  to  bis 
airrest,  as  testified  to  by  Marshal  Shaw, 
would  make  It  the  latter  part  of  April  when 
he  saw  appellant  at  the  back  oC  Bonham's 
store,  and  saw  Macey  drive  bis  car  to  the 
back  end  of  the  block  on  which  Bonham's 
store  is  situated.  As  Mr.  Bonham  testified 
that  he  missed  the  goods  appellant  says 
were  taken  out  of  the  store,  when  his  atten- 
tion was  called  to  It  and  also  testifies  that 
he  found  the  door  closed  but  unlocked  on 
one  occasion  about  this  time,  we  think  the 
confession  is  sufficiently  corroborated  by  cir- 
cumstantial evidence.  If  Mr.  Bcnham  had 
not  testified  that  goods  of  the  character  and 
kind  appellant  says  they  stole  had  been  tak- 
en out  of  his  store  without  his  consent  the 
corpus  delicti  would  rest  alone  upon  the  con- 
fession, but  as  the  owner  missed  the  goods 
and  said  they  were  taken  without  his  con- 
sent the  proof  of  the  crime  does  not  rest 
upon   appellant's   confession   alone. 

[2]  Although  Mr.   Bonham  was  not  able 
to  identify  positively  the  snuff  at  Macey's 
store  as  his  property,  yet  when  he  testified 
that  he  found,  at  the  place  where  appellant 
said   the   stolen   goods   had'  beoi   carried, 
goods  of  the  character  and  kind  that  had 
been  taken  from  his  store  hidden,  there  was 
no  error  in  refusing  to  withdraw  Mr.  Bon- 
ham's testimony  from  before  the  Jury.     A 
witness  may  state  his  best  Judgment  and 
belief   as  to  the  identify  of   the  property 
found.    Osgood  v.  State,  49  S.  W.  94;   Tur- 
ner V.  State,  48  Tex.  Or.  R.  585,  89  S.  W. 
975;    Harris  v.   State,  62  Tex.  Cr.  B.   235, 
137  S.  W.  373;    Williams  v.  State,  63  Tex. 
Or.  R.  607,  140  S.  W.  447.    In  this  case  Mr. 
Bonham  was  told  by  appellant  that  be  and 
Macey  had  stolen  a  case  of  snuff  from  bis 
store  and  carried  it  to  Macey's  store;     lie 
went  to  Macey's  store  and  found  a  case  of 
snuff  bidden  of  the  character  and  kind  he 
says  was  taken  from  his  store  without  his 
consent    In  the  absence  of  any  other  expla- 
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nation  of  when  tbht  niaff  came  from,  It  U 
bnt  a  natnral  inference  that  It  was  Bon- 
ham's  snuff.  After  confessing  he  had  stolen 
a  box  of  snaff  and  carried  It  to  a  place 
where  snnff  of  the  character  and  kind  was 
found,  if,  now,  when  relyingr  on  hia  plea  of 
not  guilty,  there  Is  any  other  explanation  of 
how  this  snuff  got  in  that  store  and-  was 
hidden,  he  by  the  testimony  offered  in  his 
behalf  shoold  glye  some  explanation  of  its 
presence,  and  not  rely  on  mere  proof  that 
other  people  in  the  town,  who  are  not 
shown  to  have  missed  any  snuff,  also  han- 
dled this  diaracter  of  snuff. 
[3]  The  court  instructed  the  Jury: 

"Ion  are  Instructed  that  in  this  state  no  per- 
son can  be  convicted  upon  his  confession  unless 
there  is  other  evidence  corroboratiTe  of  said 
confession  proying  that  the  offense  with  which 
the  defendant  is  onarged  was  committed.  There- 
fore, unless  you  believe  from  the  evidence  be- 
Jond  a  reasonable  doubt  that  there  is  other  evi- 
ence  in'tlie  case  corroboratiTe  of  said  confes- 
sion, whidi  proves  that  the  offense  with  which 
defendant  is  charged  was  committed,  you  will 
acquit  the  defendant." 

This  diarge  is  assailed  by  appellant,  be- 
cause It  does  not  require  the  Jury  to  find  be- 
yond a  reasonable  doubt  that  the  house  was 
entered  by  force  and  at  nighttime.  Other 
paragraphs  do  bo  Instruct  the  Jury,  and  it 
was  not  necessary  to  reiterate  such  charge 
in  this  paragraph. 

[4]  This  paragraph  of  the  charge,  was  but 
correctly  instructing  the  Jury  that  the  codt 
fesslon  alone  was  not  sufficient  to  prove  that 
a  crime  had  been  committed.  It  Is  not  nec- 
essary to  prove  the  corpus  delicti  independ- 
ent of  the  confession.  Kugadt  v.  State,  38 
Tex.  Or.  E.  681,  44  8.  W.  989;  Harris  ▼. 
State.  04  Tex.  Cr.  R.  605,  144  S.  W.  232,  and 
cases  dted.  In  Attaway  ▼.  State,  35  Tex. 
Cr.  R.  403,  S4  S.  W.  112,  It  was  held,  if  the 
fact  that  a  crime  was  committed  can  be 
proven  aMnnde,  the  confession  of  the  party 
is  sufficient  to  connect  him  with  the  offense. 

AI^  these  contentions  of  appellant  hang 
around  the  proposition:  Tint,  that  the  crime 
must  be  proven  independent  of  the  confes- 
sion; and  that  if  this  is  not  correct,  then 
the  corroboration  of  the  confession  is  insuffi- 
cient. The  first  contention  is  not  the  law, 
and  as  to  the  second,  after  a  careful  study 
of  the  record,  we  are  of  the  opinion  that 
the  facta  and  drcumstances  sufficiently  cor- 
roborate the  confession  to  support  the  ver- 
dict. Mr.  Bonham  testifies  that  cases  of 
snuff  bad  been  taken  out  of  his  store;  that 
they  were  so  taken  without  his  consent 
Thia  la  evidence  of  theft  by  some  one.  De- 
fendant in  his  confession  says  he  and  Sam 
Macey  took  the  snuff  out  of  Bonham's  store 
at  night.  Mr.  Bonham  finds  snuff  of  the. 
character  and  kind  he  says  was  taken  from 
Ills  store,  hidden  at  the  place  appellant  told 
him  be  took  the  stolen  property.     This  is 


sufficient  corroboration  of  the  confession  to 
show  theft  beyond  quefition,  when  there  is 
no  other  explanation  of  how  snuff  of  this 
character  and  kind  came  to  be  at  Sam  Ma- 
cey's  place.  The  defendant  was  not  con- 
victed of  theft,  but  burglary.  His  cdnfes- 
sion  shows  these  goods  were  taken  out  of 
the  store  in  the  night  by  pushing  open  an 
unlocked  closed  door.  About  the  time  he 
says  these  goods  were  taken  he  was  seen  in 
the  night  at  the  back  of  this  store.  He  says 
Sam  Macey  drove  around  there,  and  they 
carried  the  goods  away  In  his  aut<nnoMIe, 
and  Sam  Macey  was  seen  with  his  automobile 
at  the  back  of  this  store  about  this  time. 
Independent  of  the  confession,  we  have  the 
owner  testifying  that  goods  were  taken  from 
his  store  without  his  knowledge  or  consent; 
we  have  appellant  at  the  back  of  the  store 
at  night;  we  have  Snm  Macey  there  the 
same  night  in  hds  au,tomoblle;  we  find 
goods  of  the  character  taken  out  of  Bon- 
ham's store  hidden  In  Sam  Macey's  place  of 
business.  Alone  these  would  be  suspicious 
circumstances  and  not  enough  evidence  to 
authorize  a  conviction;  but  these  are  such 
circumstances  as  would  cause  suspicion  to 
fan  on  these  two  men,  which  apparently  It 
did,  and  when  arrested  appellant  makes  an 
oral  confession,  and  subsequently  a  written 
confession,  and  such  drcumstances  would 
be  corroborative  testimony  tending  to  con- 
nect appellant  with  the  offense. 
[SI  The  court  instructed  the  Jury:  ■ 
''By  the  term  'entry'  into  a  honse  is  meant 
every  kind  of  entry  but  one  made  by  free  con- 
sent of  the  occupant  or  of  one  authorized  to 
give  such  consent.  It  is  not  necessary  that 
there  should  be  any  actual  breaking  to  consti- 
tute burglary." 

This  is  virtually  copying  artide  1306  of 
the  Penal  C!ode,  bnt  in  defining  burglary  in 
the  nighttime  in  article  1303,  It  Is  seen  that 
an  entry  must  be  made  by  force,  threats,  or 
fraud,  and  in  construing  these  two  articles 
of  the  Code  in  Hamilton  v.  State,  11  Tex. 
App.  116,  this  court  held  that  the  indictment 
must  allege,  and  the  proof  show,  that  an 
entry  at  night  was  made  by  force,  threats, 
or  fraud  to  constitute  burglary.  Appellant 
objected  to  this  paragraph  of  the  charge  be- 
cause it  did  not  require  the  entry  to  be  made 
by  force,  and  nowhere  in  the  charge  did  the 
court  d^ne  what  was  meant  by  an  entry  by 
force.  See,  also,  Newman  v.  State,  66  Tex. 
Cr.  R.  276,  lie  S.  W.  667;  Bates  v.  State, 
60  Tex.  Cr.  R.  660,  09  S.  W.  661;  Ross  v. 
State,  16  Tex.  App.  660. 

[B]  AgB'in  in  the  indictment  the  burglary  Is 
alleged  to  have  occurred  in  the  nighttime, 
and  nowhere  in  the  diarge  does  the  court 
require  that  the  Jury  And  the  entry  was  in 
the  nighttime. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 
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MBNDLOVITZ  et  aL  t.  STATE.    (No.  4247.) 

(Court  of  Criminal  Appeals  of  Texas.    Not.  1, 
1916.) 

BaiI.  «=>94  —  AFPBAI.  —  FAII.T7BK  TO   Fiu 

Briefs— Dismissal. 
Under  Code  Cr.  Proc  1911,  art.  960,  pro- 
viding that  appeals  from  judgments  on  bail 
bonds  shall  be  governed  by  the  rule  governing 
appeals  in  civil  cases,  an  appeal  will  be  dismiss- 
ed where  no  briefs  have  been  filed  in  the  court 
below  and  in  the  Court  of  Criminal  Appeals. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  H  418-423;    Dec.  Dig.  <S=»94.] 

Error  from  District  Court,  Fayette  County; 
Frank  S.  Roberts,  Judge. 

Proceedings  by  the  State  against  Philip 
MendloTitz  and  others  on  a  ball  bond.  Judg- 
ment for  the  State,  and  defendants  bring  writ 
of  error.    Dismissed. 

See,  also,  158  S.  W.  1198. 

John  T.  Duncan,  of  La  Grange,  for  plain- 
tiffs In  error.  C.  C.  McDonald,  Asst  Atty. 
Gen.,  for  the  St&tf 

HARPER,  J.  The  appeUants  bring  this 
case  to  this  court  on  writ  of  error,  sued  out 
the  26th  day  of  last  June,  the  bond  being 
filed  on  that  day.  The  district  and  county  at- 
torneys accepted  service  on  the  writ  on  the 
27th  day  of  June,  the  transcript  being  filed 
in  this  court  on  the  19th  day  of  September, 
1916.  The  transcript  bef<»«  us  contains  only 
the  Judgment  nlal,  citation  to  appellants 
showing  service  on  each  of  them,  their  an- 
swer, filed  on  May  10,  1916,  and  the  final 
Judgment  of  the  court  entered  on  May  17, 
1916. 

No  bill  of  exceptions  reserved  to  any  ac- 
tion of  the  court  had  on  the  trial  of  the  case 
is  presented  in  the  record.  No  statement  of 
the  evidence  adduced  on  the  trial  accompanies 
the  record.  As  the  case  was  tried  before  the 
court,  no  motion  for  a  new  trial  was  filed,  or, 
If  so,  it  does  not  accompany  this  record.  No 
assignments  of  errdr  were  filed  In  the  trial 
court,  and  no  brief  filed  in  this  court 

If  we  looli  to  the  answer  of  the  appellants 
we  see  that  therein  are  presented  several 
exceptions  to  the  sufficiency  of  the  Judgment 
nisi,  but  If  such  exceptions  were  ever  pre- 
sented to  the  trial  court,  his  action  thereon 
is  not  shown  by  the  record.  After  answer 
filed,  this  Judgment  would  have  been  subject 
to  amendment,  and  If  the  exceptions  had  lieen 
presented  to  the  court,  doubtless  he  would 
have  permitted  It  to  be  amended  tn  the  re- 
spects complained  of ;  and  If  such  exceptions 
were  in  fact  presented  to  the  trial  court,  and 
his  action  thereon  was  shown  by  this  record, 
such  order  might  also  show  an  amendment 
of  the  pleadings  and  Judgment  to  cure  the- 
alleged  defective  entries.  Code  Cr.  Proc. 
1911,  art  499. 

But  there  is  one  feature  of  this  case  that 
prevents  us  from  giving  consideration  to  any 
or  all  the  grounds  allured  in  the  answer. 


which  Is  the  only  paper  we  have  before  us 
malting  any  complaint  whatsoever,  and  It  was 
filed  before  final  Judgment;  and  that  is.  no 
brief  has  ever  been  filed  in  this  case.  The 
statute  (Code  Cr.  Proc.  1911,  art.  960)  pro- 
vides that  on  appeal  these  cases  shall  be  gov- 
erned by  the  rule  governing  appeals  in  civil 
cases  on  appeal,  and  It  is  the  rule  that  unless 
briete  have  been  filed  In  the  court  below  and 
in  the  Gonit  of  Criminal  Appeals,  such  ap- 
peal win  be  dismissed.  Jay  v.  State,  S4  Tex. 
Or.  R.  98,  29  S.  W.  472 ;  Lewis  v.  State,  38 
S.  W.  206 ;   Sparks  v.  State,  47  S.  W.  976. 

Under  the  uniform  decisions  of  this  court, 
the  prayer  of  the  state  asking  that  this  case 
be  dismissed  must  be  sustained. 

The  appeal  is  dismissed. 


MARTIN  T.  STATE.     (No.  4246.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1, 
1916.) 

1.  GBnaiCAL  Law  9=>190— Fobiibr  Acqitittal 
— Effbct  of  Grantiro  Nbw  TBiai> 

Where  accused  had  previously  lieen  tried  up- 
on two  counts,  the  first  charging  forgery  and  the 
second  passing  a  forged  instrument,  and  was 
convicted  under  the  second  count,  thereby  ac- 
quitting him  of  the  first,  he  oould  not  again  be 
tried  on  a  count  for  the  forgery,  although  he 
was  granted  a  new  trial  on  the  cliarge  of  passing 
a  forged  instrument,  on  the  ground  that  one  of 
the  Jurors  was  a  minor,  since  the  first  trial  was 
not  a  nullity;  the  minority  of  a  juror  being  only 
a  ground  for  challenge  and  not  invalidating  a 
verdict 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §  376;  Dec.  Dig.  <8=9l90.] 

2.  Cbiuinal  Law  «=>530(2)— Evidkwc*— Sio- 
NATURE  OF  Accused. 

In  trial  for  passing  a  forged  instrument,  sig- 
natures of  accused,  written  by  him  at  a  former 
trial  as  a  means  of  comparison  of  the  names 
written  on  the  alleged  forged  instrument,  was 
admissible  in  a  subsequent  trial  for  comparison 
with  such  instrument  where  it  was  not  written 
in  the  presence  of  the  jury  for  comparison  pur- 
poses. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  i  1230;   Dec.  Dig.  «=>539(2).] 

3.  FoBOEBT  «s>47— Passing  Fobqed  Instbd- 

IIENTS— SUFFICIKNCT  OF  EVIDENCE. 

Where  accused  denied  under  oath  execution 
of  a  forged  instrument  he  was  accused  of  pass- 
ing, and  the  only  evidence  in  regard  to  it  in 
reference  to  comparison  of  handwriting  was  the 
signature  of  defendant,  which  was  subsequently 
handed  to  the  jury,  there  was  not  sufficient 
evidence  to  take  the  question  of  forgery  to  the 
jury,  in  view  of  the  statute  providing  that  where 
the  execution  of  the  instrument  is  denied  under 
oath,  proof  of  comparison  only  is  not  sufficient 
to  establish  the  fact  that  defendant  made  the 
writing. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dig.  {  123;  Dec  Dig.  «=347.] 

4.  Indictment  and  Infohication  «3>184  — 
Proof  and  Vabiancb— Person  Unknown. 

Where  an  indictment  alleged  that  the  forged 
name  was  somebody  to  the  grand  Jury  unknown, 
it  was  necessary  on  trial  thereof,  where  the  dili- 
gence of  the  grand  Jury  to  ascertain  the  name 
of  the  party  was  put  in  issue,  to  show  that  the 
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srand  Jurors  used  dm  diligence  In  order  to 
ascertain  the  name. 

[Eld.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §  574;  Dec.  Dig. 
«=>184.] 

S.  Witnesses  «=3>337(5>— Grbdibiutt  ov  Ao- 

CCSKI>— OoHVICnoW  ON  FOBICEB  Triai. 

Evidence  of  conviction  on  a  former  trial  in 
the  instant  case  cannot  be  used  to  impeach  an 
accused  testii^ing  for  himself. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Gent.  Dig.  »  1132, 1140-1142,  114&-1148;  Dec. 
Dig.  «=»38T(6).l 

Appeal  from  District  Court,  Bl  Paso 
County;  Dan  BI.  Jackson,  Judges 

C.  O.  Martin  was  convicted  of  passing  a 
forged  Instrument,  and  he  appeals.  Beveised 
and  renoanded. 

John  T.  Hill,  of  Bl  Paso,  for  appellant  C. 
O.  McDonald,  Asst  Atty.  Gen.,  for  the  Stata 

DAYIDSON,  J.  The  Indictment  contains 
two  counts,  the  first  charging  forgery,  and 
the  second,  passing  a  forg«d  instrument. 
The  conviction  was  had  under  the  second 
count. 

[1]  There  had  been  a  prevloos  convlcUon 
nnder  the  second  count,  which  was  set  aside 
by  the  trial  court  because  It  developed  on 
motion  for  new  trial  that  one  of  the  Jurors 
was  a  minor.  During  this  trial  appellant  in 
various  ways  sought  to  prevent  the  trial  of 
appellant  on  the  first  count,  for  forgery.  The 
court  overruled  all  of  his  grounds  and  tried 
him  on  both  counts.  The  conrt  refused  to 
consider  appellant's  grounds  for  the  same 
reason  that  he  granted  the  new  trial  In  the 
former  conviction ;  'that  Is,  the  lnc<»ni>etency 
of  the  Juror  who  was  a  minor.  We  suppose 
the  Idea  of  the  trial  court  was  that  the  first 
trial  was  a  nullity.  To  this  position  of  the 
court  we  cannot  agree.  The  minority  of  a 
Juror  Is  a  cause  for  challenge,  and  seems  to 
hnve  been  so  from  the  enactment  of  the 
original  Penal  Code  In  1856.  This  question 
came  for  donslderatlon  by  the  Court  of  Ap- 
peals In  Trueblood  v.  State,  1  Tex.  App.  650. 
It  was  there  held  the  verdict  would  not  be  set 
aside  for  that  reason  alone.  It  is  unneces- 
sary to  discuss  reasons  that  would  require  a 
revision  of  that  case.  It  has  never  been  over- 
ruled, 80  far  as  the  writer  Is  aware.  There- 
fore we  sustain  the  contention  of  appellant 
that  the  conviction  under  the  second  count 
on  the  former  trial  acquitted  appellant  of 
the  forgery  set  out  In  the  first  count,  and  he 
shotdd  not  have  been  tried  on  this  trial  under 
that  count.  The  court  submitted  the  first 
count  to  the  Jury  In  this  trial,  as  he  did  in 
the  former.  The  Jury  convicted  under  the 
second  count  In  both  instances. 

Appellant  also  In  proper  time  reserved  an 
exception  to  the  conrt's  durge,  submitting 
the  first  count  of  th«  Indictment  to  the  Jury 
for  their  consideration  in  this  triaL  The 
court  was  in  error  in  doing  so  under  the  au- 
thority already  mentioned. 


[2]  Another  bill  recites  appellant  testified 
in  his  own  behalf  on  the  former  trial,  and 
while  testifying  wrote  his  name.  The  bUl 
recites  that  he  objected  to  it  at  that  time. 
It  seems  to  have  been  written  for  the  purpose 
of  using  it  as  a  means  of  comparison  with 
the  name  written  on  the  alleged  forged  In- 
strument Yarions  objections  were  urged, 
and  the  court  in  signing  the  bill  says  he 
permitted  It  because  W.  H.  Fryer  testified  he 
saw  defendant  do  the  writing  at  the  former 
trial  after  having  taken  the  stand  in  hla  own 
behalf.  The  bill  Is  not  full  enough,  we  think, 
to  show  error.  Names  written  by  the  accused 
in  this  manner  can  be  osed  for  comparison  in 
regard  to  forged  Instrumoits.  There  seems 
to  be  a  qualification  to  this,  however,  by  thb 
decisions  to  the  effect  that  it  would  not  be 
admissible  it  written  In  the  presence  of  the 
Jury  for  comparison  purposes.  These  cases 
will  be  found  collated  by  Mr.  Branch  in  hla 
Annotated  Penal  Code  on  page  863.  This  bill 
does  not  show  snch  to  have  been  the  case  in 
reference  to  this  particular  matter. 

[S]  Appellant,  however,  moved  to  withdraw 
and  exclude  from  the  oonslderati<Hi  of  the 
Jury  the  signature  and  paper  previously  men- 
tioned. The  conrt  refused,  and  appellant  ex- 
cct>ted.  The  basis  of  this  contention  seems 
to  be  that  it  eoold  not  become  evidence  be- 
fore the  Jury  for  the  reason  that  the  execu- 
tion of  the  instrument  set  out  in  the  indict- 
ment was  n9t  shown  to  have  been  executed 
by  the  defendant,  and  this  evidence  in  re- 
gard to  the  writing  was  introduced  as  a 
means  of  comparison  to  show,  if  It  could  by 
this  means,  that  the  handwriting  in  the  al- 
leged forged  Instrument  was  in  the  same 
writing  as  the  name  written  by  appellant 
The  only  evidence  in  regard  to  It  In  reference 
to  comparison  of  handwriting  was  the  signa- 
ture and  the  subsequent  handing  of  it  to  the 
Jury.  The  Jury  passed  it  among  themselves, 
and  this  seems  to  have  closed  this  part  of  the 
case.  No  experts  were  placed  on  the  stand, 
and  no  evidence  in  regard  to  the  similarity 
was  introduced.  The  name  of  appellant  as 
written  and  the  view  of  it  by  the  Jury  was 
all  that  constituted  this  part  of  the  case. 
Appellant  denied  the  execution  of  the  forged 
instrument  under  oath,  and  testified  to  facts 
and  clrciunstances  showing  that  he  did  not 
forge  the  instrument  or  write  any  part  of  it 
This  was  a  serious  question  in  the  case,  the 
state  relying  upon  the  fact  that  he  passed 
the  Instrument  to  show  that  it  was  a  forgery, 
and  that  he  knew  it  was  a  forgery.  The  Jury 
acquitted  him  of  the  forgery,  and  convicted 
him  of  passing  it  It  was  necessary  for  the 
state  to  show  that  he  knew  the  instrument 
was  a  forgery  when  he  passed  it  The  statute 
provides  that  where  the  execution  of  the  in- 
strument Is  denied  under  oath,  proof  of 
comparison  only  is  not  suSSclent  to  establish 
the  fact  that  defendant  made  the  writing. 
Mr.  Branch  has  collated  these  authorities  on 
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page  863  of  his  recent  Annotated  Penal 
Code,  dtlng  Spicer  y.  State,  62  Tex.  Cr.  R. 
180,  105  S.  W.  818;  Mahs  t.  State,  54  Tex. 
Cr.  R.  393,  113  S.  W.  11;  Brooks  t.  State, 
57  Tex.  Cr.  R.  261,  122  S.  W.  386;  Batte 
V.  State,  57  Tex.  Or.  R.  125,  122  S.  W.  561. 
Tbere  are  other  drcomstances  relied  upon 
by  the  state  to  show  that  he  knew  the  In- 
strument was  a  forgery,  yet  It  was  a  disput- 
ed Issue,  and  the  Jury  should  have  been 
cautioned  that  this  alone  would  not  form  the 
basis  of  a  conviction.  Under  the  circum- 
stances of  this  case  the  writer  does  not  be- 
lieve this  ought  to  have  gone  before  the  Jury. 
There  ought  to  have  been  other  testimony 
than  the  mere  passing  of  the  signature  to  the 
Jury.  What  the  Jury  discovered,  or  tboaght 
they  discovered,  from  oMnparlson  Is  not 
shown  by  any  testimony.  The  only  means  of 
arriving  at  what  they  did  discover  Is  to  be 
found  In  the  verdict  they  rendered. 

Appellant  asked  a  special  chtfrge  to  the 
effect  that  the  Jury  should  be  Informed  that 
they  could  not  convict  appellant  on  this  trial 
for  forgery.  This  was  refused.  This,  from 
what  is  said  in  the  previous  portion  of  this 
opinion,  should  have  been  given.  Exception 
was  taken  to  the  court's  charge,  submitting 
that  Issue  to  the  Jury,  and  this  reauested  in- 
struction refused.  He  could  not  be  tried  on 
the  count  for  which  he  was  acquitted. 

[4]  AiHtellant  asked  another  special  In- 
stmction  which  was  refused,  as  follows: 

"Ton  are  instmcted  that  it  is  necessary  to  a 
conviction  of  defendant  in  this  cause  that  the 
evidence  should  show  upon  the  issue  in  the  sec- 
ond count  in  the  indictment  that  the  grand  Jury 
used  diligence  to  ascertain  the  name  of  the  party 
who  forged  said  instrument,  and  you  are  in- 
structed that  the  state  has  fkiled  to  show  that 
any  diligence  was  used  by  the  grand  Jury  to  as- 
certain the  forger  of  s)Ud  instrument,  and  you 
will  therefore  return  a  verdict  of  not  guilty  upon 
the  second  count." 

This  was  refused.  Proper  exception  was 
taken  to  the  court's  charge  for  refusing,  in 
the  first  Instance,  to  give  such  charge,  and 
an  exception  was  also  reserved  to  the  court's 
refusal  to  give  appellant's  special  requested 
instruction.  The  evidence  on  this  question 
was  to  the  eflCect,  both  by  bill  of  exceptions 
and  statement  of  facts,  that  the  grand  Ju- 
rors had  no  evidence  before  them  on  this 
question;  that  they  knew  of  none,  and  seemed 
to  have  sought  none;  that  they  returned  this 
bill  only  upon  the  testimony  taken  before  the 
examining  court.  This  was  upon  the  theory 
that  the  indictment  alleged  that  the  forged 
name  was  somebody  to  the  grand  Jurors  un- 
known. The  name  of  Foord  was  signed  to 
the  document  There  was  a  witness  named 
Ford  who  testified  that  it  was  not  his  sig- 
nature, and  that  he  knew  of  no  man  by  the 
name  of  Foord;  that  he  had  known  of  two 
or  three  other  Fords;  that  one  of  them  had 
been  dead  for  about  a  year,  and  there  was 
one  at  Ft  Bliss,  close  to  the  town  of  El 
Paso,  but  he  was  under  the  Impression  that 


that  Ford  had  died  very  recently.  Wbererer 
the  grand  Jury  alleges  a  necessary  party's 
name  to  be  unknown  and  it  becames  an  is- 
sue on  the  trial  of  the  case,  in  order  to  sus- 
tain such  allegation  it  must  be  shown  that 
the  grand  Jury  used  due  diligence  In  order 
to  ascertain  the  name.  Here  It  is  alleged  it 
was  forged  by  somebody  to  the  grand  Jurors 
unknown,  but  there  was  no  effort  on  their 
part  to  ascertain  who  that  party  was.  One 
of  the  grand  Jurors,  in  a  general  way,  stat- 
ed that  they  had  no  way  of  ascertaining, 
but  that  is  his  conclusion.  He  states  no  fact 
except  thnt  the  indictment  was  returned 
from  the  testimony  taken  in  the  examining 
court  Whether  that  testimony  disclosed  the 
name  or  did  not  disdose  the  name  of  the 
party  who  is  supposed  to  have  forged  the  In- 
strument is  not  stated  anywhere  in  the  rec- 
ord. The  state  shows  other  parties  were 
with  appellant  at  the  time  he  passed  the  in- 
strument and  there  are  detailed  conversa- 
tions between  the  parties.  We  are  of  opinion 
that  appellant's  contention  is  correct  There 
should  have  been  some  evidence  when  the 
question  was  raised  as  to  what  diligence  was 
exercised  by  the  grand  Jury  in  regard  to  this 
question.  This  has  been  the  settled  rule  in 
Texas  since  the  case  of  Jorasco  v.  State,  6 
Tex.  App.  23&  The  question  came  in  Jor- 
asco V.  State,  who  seems  to  have  been  the 
same  party,  in  8  Tex.  App.  640.  These  cases 
have  been  followed  since  their  rendition. 

[i]  While  appellant  was  on  the  stand  tes- 
tuS^g  he  was  asked  if  he  had  ever  been 
convicted  hi  this  case  and  hi  Colorado.  Vari- 
ous objections  were  urged  to  this,  and  espe- 
cially that  part  of  tt  which  refers  to  the 
previous  conviction  In  this  case.  Appellant's 
contention  Is  correct  so  far  as  it  applied  to 
the  conviction  in  this  case.  Evideuce  of  the 
conviction  In  the  instant  case,  occurring  on 
a  former  trial,  cannot  be  used.  This  has 
been  the  subject  of  juior  decisions.  Upon 
another  trial  the  court  will  not  permit  this 
testimony  to  go  to  the  Jury. 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


MARTIN  V.  STATE.    (No.  4204.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 

1916.    Rehearing  Denied  Nov.  16,  1816.) 

1.  Intoxicatiro   LrquoBS  ®=>236(11)  —  Or- 
FENSB — Sufficiency  of  Evidence. 

In  a  prosecution  (or  an  unlawful  sale  of  in- 
toxicating liquor  in  prohibition  territory,  evi- 
dence held  to  sustain  a  finding  that  defendant 
bad  not  ordered  the  whisky  for  and  at  the  in- 
stance of  his  unde. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnoia,  Gent  Dig.  U  313-816;  Dec  Dig.  «=> 
236(11).] 

2.  CBuntAi.  Law  «3»684— Triaii— AniOBSioir 
of  Evidbhcb— Statutb. 

Under  Code  Cr.  Proe.  1911,  art.  718,  provid- 
ing that  the  court  shall  allow  testimony  to  b« 
introduced  at  any  time  before  the  argument  is 
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completed  if  it  is  necesBary  to  the  due  adminis- 
tration of  justice,  there  was  no  error  in  permit- 
ting the  state  to  introduce  another  witness  where 
its  only  witness  had  not  rebutted  the  testimony 
of  a  witness  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  {§  1615,  1618;  Dec  Dig.  «=» 
684.] 

3.  Ceiminal    Law    «=»683(1)— TkiaI/— IPTBO- 

DUCnOM    OF    EVIDEROE — RbBTJTTAL. 

In  a  prosecution  for  an  unlawful  sale  of  in- 
toxicating liquor,  where  the  defendant  on  the 
cross-examination  of  a  state's  witness  had  asked 
him  all  the  details  of  the  alleged  purchase  of 
whisky  from  the  defendant  as  testified  to  by  the 
witness'  brother,  and  bad  also  Introduced  another 
witness  -who  testified  as  to  raeh  purchase,  the  ad- 
mission of  the  testimony  of  the  brother  in  re- 
butttkl  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S§  1615, 1617;  Dec.  Dig.  <8=>688(1).] 

4.  Cbhiiiiai.  Law  «=>685(6)  —  Objbotion  to 

EVIDSNCB  ADIOSSIBLK  IN  FABT. 

Where  evidence  is  introduced  over  objection, 
some  ot  which  is  admissible,  and  some  of  which 
is  not,  but  the  objection  goes  to  the  whole  of  it, 
no  error  is  shown. 

'  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  1637;  Dec.  Dig.  «=3695<6).l 

8.  Witnesses  «=>321— Ivpeachino  Own  Wit- 

wcoD  Staxotk. 
Under  Code  Or.  Proc.  1911,  art  816,  pro- 
viding that  a  party  Introducing  a  witness  whose 
statements  are  injurious  to  his  cause  may  attack 
his  testimony,  the  state  where  its  witness  testi- 
fied on  direct  that  he  bought  whisky  from  de- 
fendant and  on  cross-examination  testified  that 
the  transaction  was  not  a  sale,  but  that  the  whis- 
ky was  only  ordered  by  defendant  for  his  father, 
and  where  another  state's  witness  testified  that 
he  and  the  firat  witness  and  another  purchased 
whisky  from  defendant  the  state  might  recall  its 
first  witness  to  show  that  his  testimony  that  the 
whisky  had  been  ordered  by  defendant  for  his 
father  was  an  afterthonght  which  he  did  not 
state  in  the  court  of  inquiry  or  before  the  grand 
jury. 

[Ed.  Note.-^For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1094,  1099,  1100;  Dec  Dig.  «=» 
321.] 

6.  Cbiuinai.  Law   «=9829(4)   —  Requested 
Craboes— Given  Chaboes. 

Where  the  court's  charge  in  a  prosecution 
for  an  onlawful  sale  of  liquor  fully  covered  the 
subject  of  defendant's  ag«icy  for  his  father,  the 
refusal  of  defendant's  special  charges  thereon 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011 ;   Dec.  Dig.  «=>829{4).} 

7.  Cbiminal  Law  «=>1064(7)  —  Apfeai.  —  In- 

BTBtTCTION. 

Under  the  statnte  providing  that  unless  a 
tbarga  is  excepted  to  when  given  or  on  motion 
for  new  trial,  it  is  not  ground  for  reversal,  error 
in  a  charge  not  assigned  in  a  motion  for  new 
trial  will  not  be  considered  on  appeal. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2683;  Dec  Dig.  «=>1064(7).] 

Appeal  from  District  Court,  Somervell 
County;   W.  3.  Oxford,  Judge. 

Boone  Martlo  was  convicted  of  making  an 
unlawful  sale  of  intoxicating  liquor  in  pro- 
hibition territory,  and  he  appeals.    Affirmed. 

Levi  Herring,  of  Glen  Rose,  and  W.  E. 
Myres,  Of  Cleburne,  for  appellant  C.  C.  Mc- 
Donald, Asst  Atty.  Gen.,  for  the  State. 


PBiiNDEaEtGAST,  P.  J.  Appellant  was 
convicted  for  making  an  unlawful  sale  ot 
Intoxicating  liquor  in  the  prohibition  county 
of  Somervell  and  assessed  the  lowest  pun- 
ishment 

[1]  By  its  first  witness,  D.  M.  (or  Dock) 
Martin,  on  direct  examination,  the  state 
clearly  and  positively  made  out  its  case 
against  appellant,  and  rested  without  Intro- 
ducing any  other  witness.  Appellant  did  not 
testifjr.  His  claim  was  that  be  had  ordered 
the  whisky  for  and  at  the  Instance  of  his  un- 
cle. Mess  Martin.  He  then  introduced  Mess 
Martin,  who  was  quite  an  old  man,  84  or  85 
years  old;  he  himself  testifying  that  he  did 
not  know  his  exact  age.  On  direct  examina- 
tion. Mess  Martin's  testimony  supported  his 
contention,  but  on  cross-examination  he  testi- 
fied that  it  was  in  the  summer  of  1915  when 
he  attended  the  Confederate  Reunion  and 
stayed  at  appellant's  father's;  that  he  then 
told  appellant  to  order  for  him  some  whisky. 
That  he  sent  for  it  two  or  three  times,  but 
that  in  some  two  or  three  weeks  thereafter 
he  sent  and  got  the  whisky  that  he  then  or- 
dered. According  to  the  testimony,  he  never 
ordered  but  once.  The  alleged  sale  in  this 
case  occurred  on  or  about  January  31,  1916. 
The  court  In  a  full  and  correct  charge,  to 
which  there  was  no  objection,  submitted  this 
question  to  the  Jury  and  told  them  that  if 
Mess  Martin  ordered  the  liquor  that  be  deliv- 
ered, which  was  alleged  to  have  been  a  sale, 
and  he  derived  no  profit  from  handling  It, 
but  simply  acted  as  the  agent  of  his  uncle  In 
procuring  the  same  for  him,  or  if  they  had  a 
reasonable  doubt  of  this,  to  acquit  him.  The 
jury  evidently,  as  the  evidence  clearly  Justi- 
fied them  to  find,  found  against  him  on  this 
issue. 

[2]  In  one  of  bis  bills  of  exceptions,  he 
complains  that  the  court  erred  In  permitting 
the  state  to  introduce  any  other  witness  after 
Mess  Martin  had  testified  for  him  and  only 
one  witness  had  theretofore  testified  for  the 
state,  because  the  testimony  of  such  other  wit- 
ness was  not  in  rebuttal  of  what  his  witness 
liad  testified,  but  was  independent  evidence 
and  should  have  been  introduced  before  the 
state  first  rested.  The  statute  (article  718, 
C.  C.  P.)  and  all  the  decisions  thereunder  are 
directly  to  the  reverse  of  ai^ellant's  con- 
tention, See  section  766,  White's  An.  C.  C. 
P.,  where  some  of  the  cases  are  cited.  There 
are  many  others  to  the  same  effect 

[3]  In  another  bill,  appellant  objected  to 
this  testimony  of  the  state's  witness  Arch 
Martin,  viz.: 

"I  remember  the  transaction  that  occurred  In 
January,  1916,  in  which  myself,  my  brother 
Dock,  and  Marcelus  Slater  chipped  in  and  got 
some  whisky.  We  came  here  to  town  on  January 
80th,  I  think  it  was,  in  1916,  and  we  asked  Dock 
if  he  would  go  to  Boone  Martin's  and  get  some 
whisky.  He  said  he  would.  I  gave  him  a  half 
dollar,  and  Marcelus  gave  him  a  half  dollar,  and 
he  went  up  there  and  got  a  quart,  and  we  went 
down  on  the  creek  and  divided  up,"  on  various 
grounds. 
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The  court.  In  approving  the  bill,  qoallfled 
and  explained  It  as  follows: 

"The  above  testimony  of  Arch  Martin  was  in- 
troduced by  the  state  in  rebuttal,  after  the  de- 
fendant, on  cross-examination  of  the  state's  wit- 
ness, D.  M.  Martin,  had  asked  said  D.  M.  Mar- 
tin aU  the  details  of  the  transaction  testified  to 
by  said  witness  Arch  Ma'rtin,  and  after  defend- 
ant had  also  introduced  witness  Marcelus  Slater 
who  had  also  testified  as  to  the  matters  so  tes- 
tified about  by  the  witness  Arch  Martin,  and  as 
to  what  was  said  between  Dock  Martin  and 
Arch  Martin  and  Marcelus  Slater  was  injected 
into  the  case  on  cross-examination  of  Dock  Mar- 
tin and  by  defendant's  witness  Marcelus  Slater, 
and  the  court  permitted  the  state  to  introduce 
said  testimony  in  rebuttal  as  to  what  was  said 
upon  said  issue  injected  into  the  case  by  the  de- 
fendant." 

As  quallfled,  the  bill  presents  no  error. 

[4]  In  addition  to  this,  It  is  well  settled 
that  where  evidence  is  Introduced  over  ob- 
jection, some  of  which  Is  admissible  and  some 
of  it  Is  not,  bnt  all  Is  together  objected  to, 
no  error  Is  shown.  That  In  order  to  point 
out  any  error,  the  objection  must  be  specially 
to  the  particular  portion  which  Is  Inadmissi- 
ble. Clearly,  all  of  the  testimony  of  thls^^^t- 
ness  was  admissible  except  what  they  asked 
Dock  and  his  reply.  He  did  not  object  to 
this  specially,  bnt  included  It,  as  stated,  In 
his  objections  to  the  whole.  This  presents  no 
error.  Ortiz  v.  State,  68  Tex.  Or.  R.  626,  151 
S.  W.  10S6;  Payton  v.  State,  35  Tex.  Or.  R. 
510,  34  S.  W.  615 ;  Gaines  v.  State,  37  S.  W. 
333 :  Tubb  v.  State,  55  Tex.  Or.  R.  623,  117 
S.  W.  858;  Cabral  v.  State,  67  Tex.  Cr.  R. 
304, 122  S.  W.  872;  Hughes  v.  State,  68  Tex. 
Cr.  R.  687, 152  S.  W.  912 ;  Plnkerton  v.  State, 
71  Tex.  Cr.  R.  203,  160  S.  W.  87;  Boyd  v. 
State,  72  Tex.  Cr.  R.  623,  163  S.  W.  67; 
Lopez  V.  State,  73  Tex.  Cr.  R.  625,  166  S.  W. 
154 ;  Francis  v.  State,  170  S.  W.  782 ;  Zwelg 
V.  State,  171  S.  W.  751 ;  Ghent  v.  State,  176 
S.  W.  668;  Aven  v.  State,  177  8.  W.  82;  1 
Thomp.  on  Tr.  (2d  Ed.)  $  696. 

[S]  After  the  state's  first  witness  D.  M. 
(or  Dock)  Martin,  on  his  direct  examination, 
had  made  out  a  clear  case  of  sale  by  appel- 
lant to  him  as  alleged  and  claimed  by  the 
state,  the  appellant  took  him  on  cross-exami- 
nation and  elicited  testimony  from  him  tend- 
ing to  show  that  the  whisky  he  got  at  the 
time  was  for  his  father,  the  appellant  having 
ordered  It  for  blm  and  he  secured  the  deliv- 
et7  of  It  to  him  for  his  father;  in  other 
words,  tending  to  show  not  a  sale,  but  that 
appellant  was  acting  as  the  agent  solely  for 
his  father  in  getting  the  whisky  and  deliver- 
ing it  to  him  for  his  father.  The  state  there- 
upon, in  examination  of  blm,  produced  his 
written  sworn  testimony  before  the  grand 
Jury  In  conflict  with  his  then  testimony  as 
to  the  order  and  delivery  of  the  whisky  there- 
under and  examined  him  thereabout  Ap- 
pellant objected  to  this,  claiming  that  the 
state  could  not  Impeach  its  own  witness,  and 
the  testimony  before  the  grand  Jury  could 
not  be  used  for  that  purpose  anyway.  In 
approving  appellant's  bill  on  this  subject,  the 


court  did  so  with  this  statement  and  qnalifl- 
catlon: 

"The  witness  D.  M.  Martin  testified  on  direct 
examination  that  he  bought  a  quart  of  whisky 
from  the  defendant  Boone  Martin  in  January, 
1916,  and  paid  him  $2  in  silver  for  the  whisl^r. 
On  cross-examination,  be  was  a  very  willing  wit- 
ness for  the  defendant,  and  testified  to  facts  and 
circumstances  tending  to  show  that  the  trans- 
action was  not  a  sale,  and  would  answer  in  the 
a£5rmative  almost  any  question  asked  him  by  de- 
fendant's counsel,  tending  to  prove  that  the  whis- 
ky in  question  had  been  ordered  by  defendant 
for  his  father  Mess  Martin.  This  witness  spem- 
ed  to  be  very  hostile  to  the  state  and  very  mncb 
in  sympathy  with  the  defendant,  they  being  cous- 
ins. Thereafter  Arch  Martin  was  called  as  a 
witness  for  the  state  and  testified  that  said  wit- 
ness and  Marcelus  Slater  and  Dock  Martin  made 
up  the  $2  and  gave  it  to  Dock,  and  Dock  went 
oS  and  came  back  with  the  whisky,  and  that 
said  three  parties  took  it  to  the  creek  and  divided 
it  up,  and  that  there  was  no  order  about  said 
liquor.  And  thereafter  the  state  recalled  the 
witness  D.  M.  Martin,  also  known  as  Dock  Mar- 
tin, and  asked  the  question  and  elicited  the  tes- 
timony as  set  oat  in  the  bill,  and  sought  to  show 
tliat  (by)  said  witness'  testimony  that  said  whisky 
had  been  ordered  by  the  defendant  for  Mess  Mar- 
tin was  an  afterthought,  and  that  he  did  not 
state  it  either  in  the  court  of  inquiry  or  before 
the  grand  jury,  but  testified  on  both  occasions 
tbe  facts  showing  a  straight  sale  to  him  by  the 
defendant  of  the  whisky.  The  said  witness  D. 
M.  Martin  having  on  cross-examination  testified 
to  facts  injurious  to  the  state's  cause,  and  the 
state  having  sliown  by  other  witnesses  that  the 
transaction  under  investigation  was  in  fact  a 
sale,  the  court  considered  that  the  examination 
by  the  state,  as  complained  of  in  this  bill,  was 
proper." 

As  quallfled,  tbe  bill  presents  no  ^ror. 
Besides,  the  statute  and  the  decisions  are  all 
against  appellant  on  this  point  Article  815, 
C.  0.  P. ;  sections  1116  and  1046,  White's  An. 
C.  O.  P. 

[6,  7]  The  only  other  matter  complained  of 
is  the  refusal  of  the  court  to  give  appellant's 
special  charge  on  the  subject  of  the  claimed 
agency  of  appellant  The  court's  charge  had 
covered  this  point  fully,  and  there  was  no  er- 
ror In  refusing  his  special  charge.  Besides, 
the  point  Is  not  raised  In  such  a  way  that  It 
can  be  considered.  Ryan  v.  State,  64  Tex. 
Cr.  R.  628,  142  S.  W.  878,  Byrd  v.  State,  69 
Tex.  Cr.  R.  36,  161  S.  W.  1068,  and  a  large 
number  of  other  cases. 

Tbe  Judgment  is  afllrmed. 


SUGGS  V.  STATE.     (No.  4278.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  X, 
1916.) 

CaiuiNAi.  Law  «=3ll44(14)  —  Appkai. —  Pre- 
sumption. 
In  the  absence  of  statement  of  facts  and  bill 

of  exceptions,  it  will  be  presumed  that  the  charge 

presented  the  law,  and  all  of  it,  applicable  to  the 

evidence. 
[Ed.    Note.— For    other    cases,    see    Criminal 

Ijiw,  Cent  Dig.  »  2767,  2901,  8032;  Dec  Dig. 

«=>1144(14).] 

Appeal  from  Tarrant  County  Court;   Jesse 
M.  Brown,  Judge. 
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Harry  Suggs  was  convicted,  and  aiweala. 
Affirmed. 

G.  C.  McDonald,  Aast  Atty.  Oen.,  for  the 
State, 

HABPER,  J.  Appellant  was  convicted  of 
vagrancy  In  the  connty  court  of  Tarrant 
county,  from  which  jodgm^t  he  prosecntes 
this  appeal. 

In  the  absence  of  a  statement  of  facta  and 
billa  of  exception,  we  mnst  presume  the  court 
presented  the  law,  and  all  the  law,  applica- 
ble to  the  evidence  In  his  charge. 

The  Judgment  te  afBrmnd. 


KILPATRICK  V.  STATE.    (No.  4160.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1, 
1916.) 

1.  HoHiciDE  «=»296(2)  —  Pbovoking  Diin- 
ctii.TT — Ibsui;. 

Facts  of  homicide  case  heU  not  to  raise  the 
question  of  provoking  a  difficulty,  so  as  to  au- 
thorize a  charge  thereon  (or  the  state. 

TExL  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  f  60S;  Dec.  Dig.  «=>295(2).] 

2.  GanaiiAi.  Law  «=>770(2)— Instbx70tioh»— 
OoTTKTZB  PBOPoarrioN. 

Where  the  question  of  provoking  a  difficulty 
is  in  the  case  and  forms  an  issue,  defendant  & 
entitled  to  an  affirmatiye  charge,  presenting  the 
counter  proposition  to  that  given  for  the  state. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1806;   Dec.  Dig.  i8=s>770(2).] 

3.  Homicide  €=3295(1)  —  FaovoKina  DiFn- 

COT-TT — IbSTTG. 

ProvokiDg  a  difficulty  is  never  in  the  case, 
except  where  self-defense  is  also  an  issue,  bong 
used  to  eliminate  defendant's  theory  of  the  diffi- 
culty on  that  issue. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  606,  607 ;  Dec.  Dig.  «=»295(1).] 

4.  HoMZCiDC  ®=3298— Right  to  Abbest— In- 

STBCOTIONB. 

In  place  of  a  general  charge,  a  charge,  stat- 
ing under  what  circumstances,  applicable  to  the 
facts  of  the  case,  defendant  in  homicide,  as  an 
officer,  would  have  a  right  to  arrest  deceased, 
should  be  given. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  i  612;   Dec.  Dig.  <8=»298.] 

5.  WmfBasBS  •s»16— DoouHEirrft-OBnn  vos 
Pbodvoiion. 

For  production  of  a  telegram  sent  immedi- 
ately after  the  homicide,  by  witnesses  for  the 
state,  contradictory  of  tneir  testimony,  and  so 
impeaclung,  an  order  should  be  made ;  it  not  be- 
ing obtainable  otherwisew 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  19-27;  Dec,  Dig.  «=»16.] 

Appeal  from  District  Court,  Presidio  Coun- 
ty; P.  R.  Price,  Judge. 

J.  3.  Eilpatrick,  Jr.,  was  convicted,  and 
appeals.    Reversed  and  remanded. 

C.  E.  Mead  and  H.  H.  KUpatildc,  both  of 
Marfa,  for  appellant.  O.  O.  McDonald,  Asst. 
Atty.  Gea,  for  the  Stata 

DAVIDSON,  J.  AppeDmt  waa  allotted 
10  years  ccmflnemoit  In  the  penitentiary  for 
tnnrder. 


There  are  two  theories,  in  direct  conflict 
as  to  the  killing  and  the  immediate  facts. 
This  killing  occurred  at  Candelaria  in  what 
Is  known  as  the  "Big  Bend  country,"  about 
60  miles  from  Marfa,  near  the  Rio  Grande 
river.  In  this  little  village,  among  other 
things.  Is  a  store,  post  office,  saloon,  and  pool 
hall.  The  father  of  appellant  lived  In  the 
little  town,  as  did  appellant,  but  appellant 
q;>ent  most  of  his  time  on  his  father's  ranch 
some  miles  out  in  the  country.  On  the  eve- 
ning preceding  the  killing  at  night  appellant 
came  in  from  his  father's  ranch  to  spend  the 
night  at  his  father's  bouse.  After  supper, 
about  half  after  8  or  9  o'clock,  appellant,  wh» 
was  constable  of  that  precinct,  walked  down 
to  the  pool  ball.  In  this  hall  were  four  sol- 
diers and  a  nnmber  of  Mexicans.  Three  of 
the  soldiers  and  one  of  the  Mexicans  were 
playing  a  game  of  pool.  Quite  a  number  of 
them  were  drinking.  One  of  the  soldiers, 
whose  name  was  Kemp,  but  who  was  not  en- 
gaged in  the  game  of  pool,  was  decidedly  In- 
toxicated. The  state's  case  is  made  mainly 
by  the  evidence  of  two  of  the  soldiers,  Hodges 
and  Hardy,  Kemp  not  being  used  as  a  wit- 
ness. Oniey  both  were  engaged  in  the  game 
of  pool,  and  testified  that  as  appellant  enter- 
ed the  pool  hall  he  came  with  his  pistol 
drawn  and  exclaimed,  "Hey,  hey  1"  and  began 
shooting,  killing  one  of  the  soldiers  whose 
name  was  Keyser. 

Appellant's  evidence,  througji  several  wit- 
nesses, was  to  the  effect  that  when  he  wei^ 
into  the  pool  hall  he  took  a  seat  on  a  bench 
which  was  by  the  side  of  the  wall,  and  had 
been  sitting  there  something  like  20  minutes, 
observing  the  game,  and  had  not  q;)0ken  to 
anyone.  While  sitting  there  the  soldier 
Kemp  drew  his  pistol,  and  chased  one  or 
more  of  the  Mexicans  out  of  the  pool  hall. 
Into  the  street;  that  he  was  boisterous  and 
used  vicious  and  violent  language,  and  when 
be  came  back  into  the  hall  be  passed  appel- 
lant, or  went  where  he  was  and  cursed  him, 
using  the  same  character  of  boisterous  lan- 
guage. Appellant,  as  Kemp  turned  towards 
the  pool  table  and  went  around  one  end  of 
it,  got  up  and  went  to  him  and  admonished 
him  that  he  must  keep  aniet  and  cease  his 
disturbances;  that  as  he  said  that,  Kemp 
fired  at  him;  and  that  appellant  Immediate- 
ly returned  the  fire,  firing  three  shots.  None 
of  these  struck  Kemp,  but  one  or  two  of 
them  struck  the  soldier  Keyser,  killing  him. 
The  killing  of  Keyser  was  claimed  to  have 
been  accidental.  The  shots  were  fired  at 
Kemp,  and  not  Keyser.  As  before  stated, 
appellant  was  constable  of  that  precinct 
This  is  a  sufficient  statement  to  bring  in  re- 
view the  charge  of  the  court  with  reference 
to  provoking  a  difficulty. 

[1]  We  are  of  opinion  that  these  facts  do 
not  suggest  or  raise  the  question  of  provok- 
ing a  difficulty.  It  cannot  be  claimed  or  as- 
serted that  if  the  state's  theory  is  right,  ap- 
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pellant  provoked  the  dlfflcalty,  for  under 
that  theory  he  came  In  the  i)00l  hall  with  bis 
pistol  drawn,  and,  after  making  the  exclama- 
tion Imputed  to  him,  began  shooting,  Keyser 
being  killed.  It  would  be  useless  to  discuss 
the  question  of  provoking  a  difficulty  under 
that  state  of  facts,  onie  theory  of  the  de- 
fendant certainly  does  not  present  that  Issue. 
If  a  difficulty  was  provoked  at  all.  It  was 
by  Kemp,  who  with  a  drawn  pistol  chased 
a  Mexican  out  of  the  house,  and,  returning, 
abused  appellant,  whereupon,  appellant  ad- 
monishing him  to  keep  quiet,  he  flred  upon 
appellant.  It  would  be  of  no  use  or  benefit 
to  discuss  this  question.  From  no  view- 
point of  this  record  Is  provoking  a  difficulty 
In  the  case.  If  upon  another  trial  the  facts 
are  developed  as  come  In  this  record,  the 
court  will  not  charge  upon  this  proposition 
of  the  law. 

[2, 3]  There  is  another  counter  proposition 
growing  out  of  this  presented  by  appellant, 
which  was  dedined  by  the  court;  that  is, 
where  the  question  of  provoking  a  difficulty 
vol  non  Is  In  the  case,  that,  having  charged 
provoking  a  difficulty  for  the  state,  a  coun- 
ter proposition  to  this  for  the  defendant 
should  have  been  given.  It  is  unnecessary 
to  discuss  that  question  here,  because  provok- 
ing a  difficulty  Is  not  shown;  but  wherever 
that  question  is  In  the  case  and  it  forms  an 
issue,  the  defendant  is  always  entitled  to  an 
affirmative  ctiarge,  presenting  the  counter 
proposition  to  that  given  for  the  state.  Pro- 
voking a  difficulty  is  used  where  self-defense 
is  an  issue  to  eliminate  appellant's  theory  of 
the  difficulty  on  that  issue.  The  general 
proposition  may  be  again  stated  and  assert- 
ed that  provoking  a  difficulty  is  never  In 
the  case  except  where  self-defense  is  also  an 
Issue. 

[4]  The  court  in  a  general  way  submitted 
the  question  of  the  right  of  appellant  as  an 
ofQoer  to  arrest  Kemp,  and  his  right  to  resist 
an  attempt  made  by  Kemp  to  kill  or  Inflict 
serious  bodily  injury  upon  him.-  The  charge 
was  rather  general.  Appellant  asked  a  spe- 
daX  instruction,  submitting  this  theory  af- 
firmatively applicable  to  the  facts  In  which 
was  embodied  the  acts  and  conduct  of  which 
Kemp  was  guilty  at  the  time  of  the  difficulty 
for  which  the  appellant  was  authorized  or  re- 
quired to  arrest  him.  The  court's  charge,  as 
before  stated,  was  general ;  that  asked  by  ap- 
pellant and  refused  by  the  court  specially 
pointed  out  the  legal  rea«on  why  appellant 
was  authorized  to  arrest  Kemp:  First,  Kemp 
had  made  several  assaults  upon  persons  pres- 
ent by  pointing  his  pistol  at  them  in  a  threat- 
ening manner ;  second,  displaying  a  pistol  In  a 
public  place,  same  being  a  deadly  weapon; 
third,  by  cnrsing  and  abusing  i>erson8  In 
appellant's  presence  in  a  manner  reasonably 
calculated  to  provoke  a  breach  of  the  peace; 
and,  fourth,  by  using  obscene  language,  curs- 
ing and  swearing  In  a  public  place  in  a  man- 


ner reasonably  calculated  to  disturb  the  In- 
habitants of  such  place.  We  are  of  opinion 
that  upon  another  trial,  with  reference  to 
the  right  of  an  officer  to  arrest  under  the 
facts  of  this  case,  tbk  Jury  should  be  told 
under  what  circumstances  appelant  wonld 
be  authorized  to  make  an  arrest.  These 
matters  here  all  occurred  In  bis  presence 
and  within  a  few  feet  of  him.  The  law  im- 
poses the  duty  upon  him  to  arrest  a  party  un- 
der such  circumstances,  and  to  use  all  nec- 
essary means  to  accomplish  that  in  case  of 
resistance.  It  is  not  here  Intended  to  discuss 
these  matters  at  length.  Upon  another  trial 
there  should  be  an  instruction  given  the 
Jury  to  the  etFect  that  under  these  circum- 
stances appellant  would  have  a  right  to 
make  the  arrest. 

[B]  There  is  another  question  which  should 
cause  a  reversal  of  this  Judgment.  Hodges 
and  Hardy  testified  for  the  state  as  hereinbe- 
fore mentioned.  On  the  night  Just  after  the 
killing  they,  together  with  Sergeant  Kraft 
and  perhaiM  one  or  two  others,  signed  a 
statement  which  was  sent  In  a  telegram  to 
army  headquarters  at  Marfa,  In  which  said 
telegram  they  stated  that  Keyser  was  killed 
by  a  Mexican.  On  the  trial  they  testified 
that  Keyser  was  killed  by  the  appellant. 
The  bill  is  quite  lengthy.  A  copy  of  this  tele- 
gram was  in  possession  of  the  district  attor- 
ney, who  refused  to  let  appellant's  counsel 
read  It,  on  the  ground  that  It  was  his  pri- 
vate paper.  The  telegraph  officer  was  served 
with  a  snbp«ena  duces  tecum,  and  brought 
the  telegram  in  court.  He  refused  to  pro- 
duce the  paper,  or  let  appellant's  counsel 
have  It,  on  the  ground  that  he  was  interdict- 
ed by  the  War  Department  from  giving  out 
the  contents  or  testifying  about  it  without  an 
order  of  court,  and  the  court  refused  to 
give  the  order.  These  matters  are  all  cer- 
tified. The  court  should  have  granted  this 
order,  and  required  the  production  of  the 
telegram.  It  was  directly  contradictory  of 
the  testimony  of  the  two  soldiers,  and,  to 
say  the  least  of  it.  It  was  impeaching.  Upon 
another  trial  this  testimony  will  be  admitted. 

There  are  other  matters  in  the  record,  but 
from  what  has  been  said  will  hardly  arise 
upon  another  triaL 

For  the  reasons  indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


KLOPNEB  V.  STATE.     (No.  4272.) 
((>ottrt  of  Criminal  Appeals  of  Texas.    Nov.  1, 

1916.) 
Irfaitts     9=3 18  —  DxuN  quBKTS — Afpeai.  — 

JCDOUKNTS    AFFEAI.«.BIJt. 

No  appeal  lies  to  the  Court  of  Criminal 
Appeals  from  an  order  adjudging  defendant  a 
delinquent  child,  and  ordennrhim  conveyed  to 
the  State  Inadtiite  for  the  Training  of  Juvo- 
niles ;  it  not  banc  a  conviction  of  a  criminal 
offense. 

[Ed.    Note. — For   other    cases,    see    Infanta, 
Cent  Dig.  g  18;  Dec  Dig.  «ss>18.1 
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Appeal  from  Tarrant  Oonnty  Court;  JTeese 
M.  Brown,  Judge. 

Lionel  Klopner  was  adjudged  a  delinquent 
child,  and  he  appeals.    Appeal  dismissed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

HARPEB,  J.  Appellant  was  tried  before 
Hon.  Jesse  M.  Brown,  county  judge  of  Tar- 
rant county,  under  an  information  charging 
him  with  being  a  delinquent  child.  This  is 
not  a  criminal  offense,  and  no  appeal  lies  to 
this  court  from  an  order  adjudging  him  a 
delinquent  child,  and  ordering  him  conveyed 
to  the  State  Institute  for  the  Training  of 
Juveniles.    Bx  parte  Bartee,  174  S.  W.  1057. 

The  court  being  without  Jurisdiction  to 
entertain  this  appeal,  it  is  ordered  dlsmiased. 


LYONS  V.  STATE.     (No.  4266.) 

(Court  of  Criminal  Appeals  of  Texas.    Not.  1, 
1916.) 

1.  CanaNAi.    Law    <S=3ll44(8)  —  Apfxai.  — 

SWEABINO  JtTBT— StATDTIC. 

Under  Code  Cr.  Proc.  1896,  art.  904,  as 
amended  by  Acta  25th  Leg.  c.  12,  proTiding  that 
on  appeal  the  court  must  c(«clumvely  presume 
that  the  jury  was  sworn,  unless  such  utct  was 
made  an  issue  below,  where  no  such  issue  was 
raised  during  the  trial,  and  the  Jndgment  recited 
that  the  court  heard  evidence  on  such  issue  on 
the  motion  (or  new  trial,  and  determined  it 
against  the  defendant,  and  the  evldmce  was  not 
presented,  the  court  could  not  say  that  it  af- 
firmatively appeared  by  the  record  that  the  jnry 
was  not  sworn. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2768-2760,  2901,  8028.  8024 : 
Dec  Dig.  «S31144(8);  Jury,  Cott.  Dig.  H 
306.  330,  847.  890.] 

2.  Just  «=»  148(3)— Oath. 

Where  a  jury  was  sworn  to  try  a  case,  and 
the  case  was  dismissed,  and  defendant  in  the 
next  case  consented  to  go  to  trial  before  the 
same  jury,  the  jury  was  duly  sworn  for  the  sec- 
ond case. 

[EH.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  S  643;   Dec.  Dig.  «=>148(8).] 

Appeal  from  District  Court,  Wichita  Coun- 
ty; Wm.  N.  Bonner,  Judge.  ' 

Jim  Ly<m8  was  convicted  of  perjury,  and 
he  appeals.    Affirmed. 

J.  M.  Blankenshlp,  of  Wichita  Falls,  for 
appellant.  C  C.  McDonald,  Aaat  Atty.  Oen., 
tor  the  State 

HABPEB,  3.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  two 
years'  confinement  In  the  state  penitentiary. 

[1]  No  statement  of  fttcts  accompanies  the 
record,  but  In  the  motion  for  a  new  trial  ap- 
pellant contends  that  the  jury  was  not  sworn 
to  try  this  case.  In  the  affidavits  he  states 
the  facts  to  be:  That  one  case  was  called 
against  appellant,  and  a  jury  was  duly  im- 
paneled and  sworn;  that  the  district  attor- 
ney then  dismissed  that  case,  and  the  trial  of 
tUs  case  was  proceeded  with  before  the  same 
Jury,  wltbout  the  jury  being  again  sworn. 


The  Judgment  redtes  that  the  Jury  was  duly 
impaneled  and  sworn,  and  the  first  time  this 
qnestion  is  attempted  to  be  raised  is  after 
verdict  in  the  motion  for  new  trial.  Article 
904,  Code  Cr.  Proa,  as  amended  by  Acts 
25th  Leg.  c.  12,  provides  that  on  appeal  we 
must  conclusively  presume  that  the  jury 
was  sworn,  unless  such  fact  was  made  an 
Issue  In  the  court  below.  Certainly  no 
such  issue  was  raised  during  the  trial;  and 
if  it  can  be  said  to  be  raised  by  these 
affidavits,  the  Judgment  of  the  court  recites 
that  he  heard  evidence  on  that  Issne 
and  determined  it  against  appellant's  con- 
tention. Appellant  does  not  present  that 
evidence  to  us,  and  we  certainly  cannot  un- 
der such  circumstances  adjudge  "that  It  af- 
firmatively appears  by  the  record"  that  the 
jury  was  not  sworn. 

[2]  We  are  further  of  the  opinion  that 
when  the  Jury  was  sworn  in  the  first  In- 
stance, that  case  dismissed,  and  when  appel- 
lant consented  to  go  to  trial  In  this  case  be- 
fore the  same  jury  which  bad  been  duly 
sworn,  it  was  a  substantial  oompllanoe  with 
the  statute. 

The  Judgment  is  affirmed. 


SPBNOn  ▼.  STATE.      (No.  4186.) 

(Oonrt  of  Criminal  Appeals  of  Texas.    Nov.  1, 
1916.) 

1.  HoiaciDB   4=9167(1)— Etidxncb—Thbbatb 

BY  AOCTTSKD. 

Threats  by  accused,  broad  enough  to  include 

one  against  the  life  of  deceased,  held  admissible. 

[Ed.   Note.— For  other  cases,   see   Homicide, 

Cent.  Dig.  {{  832,  838;    Decrbig.  <8i=»167(l).] 

2.  CBnoHAi.  Law  «s>103e<2)  —  Apfbai,  —  Ob- 
jection Not  Raissd  at  Tbial. 

There  was  no  error  because  of  remoteness 
of  time  of  the  incident  admitted  as  affecting  de- 
fendant's crediUlity,  the  question  of  time  not 
being  raised  at  the  trial,  and  being  known  by  the 
judge  only  on  the  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2640;  Dec  Dig.  «=>1036(2).] 

3.  Cbtmistal   Law    «s3ll69(B)    —   Habiojcss 
SteaoB— Bjbjbction  or  Etidbrox. 

Any  error  in  refusing  to  admit  under  Code 
Cr.  Proc.  1911,  art.  718,  evidence  offered  out  of 
order  was  harmless,  its  sole  purpose  being  to 
support  testimony  to  reduce  the  homicide  to 
manslaughter,  which,  as  shown  by  the  verdict, 
was  believed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  8143;  Dec.  Dig.  <8=»1169(e).] 

Appeal  from  District  Conrt,  Morris  Coun- 
ty; J.  A.  Ward,  Judge. 

Milton  Spence  was  convicted,  and  appeals. 
Affirmed. 

Henderson  &  Bolln,  of  Dalngerfleld,  for 
appellant.  J.  H.  Beavers,  of  Wlnnsboro,  and 
0.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

PRENDBROAST,  p.  J^  Appellant  was 
tried  for  murder,  and  found  guilty  of  man- 
slaughter with  the  highest  penalty  assessed. 
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Tbe  testiniony  from  tbe  state'S'  aide  es- 
pecially tended  very  strongly  to  show  that  ap- 
pellant  was  gnllty  of  murder  in  killing  O.  A. 
Knlefl,  who  was  a  constable  at  tbe  time  and 
had  been  for  some  months.  The  theory  and 
contention  of  the  state  was — and  there  was 
abundant  evidence  in  the  record  tending  to 
that  effect: 

That  appellant  was  a  "bootlegger,"  selling 
Intoxicating  liquor  in  prohibition  territory, 
and  had  been  for  some  time.  That  Joe  Davis, 
the  Justice  of  the  peace  in  the  small  town 
where  tbe  killing  occurred,  and  said  KuletF, 
constable,  were  on  his  trail,  seeking  to  pro- 
cure evidence  to  prosecute  him,  and  that  they 
had,  on  more  than  one  occasion  recently  be- 
fore the  killing,  had  parties  before  them  for 
that  purxjose.  Growing  out  of  their  investi- 
gations and  seeking  evidence  to  prosecute 
and  convict  him,  the  constable  had  that  very 
day,  before  the  killing,  about  8  o'clock  that 
night,  arrested  him  on  a  complaint  and  war- 
rant, charging  him  with  the  theft  of  some 
whisky,  and  that  three  or  four  weeks  before 
that,  when  they  began  one  of  their  said  In- 
vestigations, appellant  came  up  Into  the  room 
where  the7  were,  and  that  the  deceased 
searched  him  at  that  time  for  arms.  That 
on  that  occasion  appellant  told  the  constable 
and  Justice  of  the  peace:  "If  yon  don't  let 
me  alone  and  let  my  business  alcHie,  I  will 
kill  you  both."  That  on  another  occasion, 
about  three  weeks  beforje  the  killing,  appel- 
lant told  the  justice  of  the  peace: 

"You-all  may  catch  me  selling  whisky.  If  yon 
are  going  to  adopt  the  plan  you  started  in  on, 
I  guess  you  will,  because  you  will  find  somebody 
that  won't  tell  a  lie  for  me.  Bat  whenever  you 
do,  I  tell  you  right  now  you  are  going  to  have 
a  fight.    I  will  kill  both  of  yon." 

That  on  another  occasion,  about  a  week 
before  the  killing,  deceased  had  arrested  a 
Syrian  for  unlawfully  peddling  without  a 
license,  and  appellant  In  talking  about  that 
said  that  U  deceased  ever  bothered  him  or 
meddled  with  him,  or  something  like  that,  he 
would  kill  him.  Another  witness  testified 
that  the  day  before  the  killing  he  presented 
an  account  against  appellant  for  payment, 
and  appellant  told  him  that  "Jack"  had  been 
pushing  him  so  in  his  business  he  did  not 
have  any  money  right  then  but  that  he  would 
pay  It  the  next  day;  that  if  they  did  not 
let  up  on  him,  business  was  going  to  pick  up. 
Deceased  was  called  Jack.  Another  witness 
swore  that  immediately  after  appellant  fired 
the  shot  which  killed  the  deceased,  he  said, 
"I  told  you  I  would  kUl  you."  Another  wit- 
oess  swore  that  appellant,  when  leaving  the 
scene  of  the  UUing,  said  he  was  getting  tired 
of  those  Q — d  d d  s s  of  b— — s  run- 
ning over  him.  All  the  above  testimony  was 
given  without  any  objection  by  appellant 

[1]  Over  hla  objections,  tbe  court  permit- 
ted J.  B'  Hampton  to  testify  that  in  March 
before  the  killing  on  October  2d,  following,  be 

°t  appellant  on  the  train  coming  from  Ft 


Worth;  that  appellant  asked  him  to  get  some 
packages  he  had  in  the  vestibule.  There 
were  three  of  them,  two  large  ones  and  one 
small  one,  "and  be  said  It  was  whisky  and 
be  wanted  to  take  it  out  on  the  side  nest  to 
the  hotel  when  we  got  down  there.  He  said 
he  was  selling  whisky,  and  tbe  first  man  that 
interfered  with  him,  be  was  going  to  kill 
him."  And,  over  his  objections,  the  court 
also  permitted  J.  R.  Bogard  to  testify  that 
he  bad  a  conversation  with  appellant  on 
the  train  about  the  middle  of  June  before 
the  killing;  that  appellant  had  a  sack  in  his 
hands  with  some  bottles  of  beer  in  it,  so  he 
stated  to  him  and  remarked: 

"They  sell  it  pretty  open  here.  We  can't  do 
that  in  Naples.'^ 

And  further: 

"£>7ery  one  knows  my  business.  I  don't  hide 
it     I  gamble  and  sell  whisky  for  a  living,  but 

I  will  shoot  the  heart  out  of  the  s a  of  a 

b h  that  turns  me  in." 

Over  appellant's  objections,  tbe  court  per- 
mitted W.  F.  Smith  to  testify  that  about  a 
week  or  10  days  before  the  killing  appellant 
was  In  bis  bart>er  shop  getting  shaved,  and 
remarked  that  he  was  going  to  quit  "bootleg- 
ging," and  the  witness  repUed,  "I  am  mighty 
proud  of  it;"  that  they  talked  on  a  minute 
or  two,  and  be  said: 

"By  Q A,  Joe  Davis  and  Jack  Knieff  wasn't 

going  to  make  him  quit;   he  was  going  to  do  it 
anyhow." 

Appellant's  objections  to  the  testimony  of 
these  witnesses  was  that  it  was  Irrelevant, 
immaterial,  and  too  remote  and  not  a  threat 
against  tbe  life  of  deceased.  We  think  this 
testimony  was  admissible.  We  have  had  oc- 
casion repeatedly  and  recently  to  discuss  the 
admissibility  of  such  testimony,  and  to  col- 
late the  authorities  thereon  and  state  and  dis- 
cuss the  rules  applicable  in  Howe  v.  State, 
177  S.  W.  497,  and  HUes  v.  State,  73  Tex.  Cr. 
R.  20,  163  S.  W.  717.  We  deem  it  unneces- 
sary to  again  state  or  discuss  them,  or  cite 
these  authorittes. 

[2]  Appellant  testified  on  cross-examination 
in  response  to  the  district  attorney's  qaes- 
tions  that  be  had  been  charged  with  assault 
to  murder  when  he  shot  a  fellow  down  In 
Cass  county;  that  be  was  then  under  indict- 
ment charged  with  attempt  to  rob  and  also 
for  tbe  felony  of  ''bootlegging,"  selling  whis- 
ky.   He  had  pleaded  for  a  suspension  of  sen- 
tence.   At  tbe  time  be  testified  that  when  he 
lived  in  Cass  county  he  shot  a  fellow  dowu 
there,  and  was  charged  with  assault  to  mur- 
der, his  attorney  objected,  because  it  was  im- 
material and   irrelevant  and  calculated    to 
prejudice  tbe  Jury  against  him.    The  oourt 
overruled  bis  objections,  and  admitted    the 
testimony  solely  as  affecting  his  credibility  as 
a  witness.    The  oourt  states  that  at  tbe  time 
of  said  objections  and  when  said  testimony 
was  admitted,  the  question  of  the  time  when 
that  occurred  did  not  arise,  and  the  court 
was  not  made  aware  that  that  iaddenl  oo- 
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curred  some  12  years  before  antll  tbe  motion 
for  a  new  trial  was  filed,  and  that  no  objec- 
tion at  the  time  was  made  because  it  was 
too  remote.  Under  the  circumstances,  this 
bill  presents  no  error. 

[3]  Appellant's  wife  swore  that  some  short 
tliue,  i20  or  30  minutes,  before  the  IdUlng  the 
deceased  came  to  her  residence,  which  was 
ri;;ljt  In  the  town,  and  Insulted  her  by,  to  sub- 
stanre,  then  asking  her  to  have  sexual  inter- 
course with  him ;  that  in  a  few  minutes  after 
this,  her  husband  came  home,  when  she  told 
biui  of  it  He  testified  that  his  wife  so  told 
him.  and  that  he  at  once  got  his  gun,  hunted 
deceased  down,  and  shot  and  killed  him  be- 
cause of  this  insult  to  her.  As  stated,  the 
jury  acquitted  Iilm  of  murder,  and  found 
bim  guilty  of  manslaughter.  The  sole  ground 
on  which  he  was  oouTlcted  of  manslaughter 
was  this  claimed  insult  to  his  wife.  One  of 
the  state's  witnesses  to  rebuttal  on  cross-ez- 
auiinatlon  testified  that  deceased's  reputati<»i 
at  rbe  time  he  was  killed,  and  for  some  time 
before,  for  chastity  and  virtue,  was  bad.  The 
state  Introduced  no  testimcxiy  at  all  on  the 
point.  The  order  of  testimony  was,  first,  the 
state  totroduced  its  mato  witnesses  to  estab- 
lish the  offense  and  rested.  Thereupon  the 
appellant  totroduced  his  testimony  and  rest- 
ed. The  state  then  totroduced  its  rebuttal 
testimony  and  rested.  After  this,  appellant 
produced  three  witnesses,  who  would  have 
testified  that  they  knew  the  general  reputa- 
tion of  deceased  for  virtue  and  chastity,  and 
that  It  was  bed.  The  state  objected  to  this 
testimony  because  it  was  not  to  rebuttal  of 
any  the  state  Iiad  totroduced.  It  was  not  in 
rebuttal,  as  claimed  by  the  state.  The  statute 
(article  718,  C.  O.  P.),  however,  is  that  the 
court  BliaU  allow  testtoiony  to  be  totroduced 
at  any  time  before  the  argument  Is  con- 
cluded if  It  api)ear  that  It  is  necessary  to  a 
due  administration  of  Justice.  This  court 
has  repeatedly  held  under  this  statute  that 
large  discretion  is  allowed  the  trial  Judge 
to  admitting,  or  refusing  to  admit,  testimony 
not  to  rebuttal,  after  all  other  evidence  is  in, 
but  before  the  argument  is  concluded,  and 
the  trial  court  must  necessarily  have  large 
discretion  to  the  matter.  If  appellant  had 
been  convicted  of  murder,  we  would  reverse 
the  judgment,  because  this  testimony  was  ex- 
cluded, but  as  the  testimony,  if  admitted, 
would  have  gone  solely  to  support,  in  a  meas- 
ure, the  testimony  of  appellant's  wife  of  the 
claimed  insult  to  her  by  deceased,  and  as  the 
Jury  believed  her  testimony,  and  thereby 
appellant  was  acquitted  of  murder  and  found 
guilty  of  only  manslaughter,  and  all  the  tes- 
timony, without  any  doubt,  would  show  tatoi 
guilty  of  manslaughter,  no  injury  occurred 
to  him  by  reason  of  the  court's  excludtog 
sndi  evidence,  and  the  court's  ruling  there- 
fore became  harmless. 

There  is  no  other  question  to  the  case,  and 
the  Judgment  is  affirmed. 


rBBGUSON  T.  STATE.    (No,  4090.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  4, 

1916.    On  Motion  for  Rehearing, 

Nov.  15,  1916.) 

1.  iNOICnCENT  AND    Infobuation    «=9l28  — 

JToiNDEB  or  OFraNSEs  IN  Unk  Count. 
An  indictment  for  aiding  and  alietting  the 
cashier  of  a  state  bank  in  violating  Pen.  Code 
1911,  art  623,  which  deulsrea  guilty  of  felony 
a  bank  ofllccr  who  embezzles  or  wiUfuUy  iniBap- 
plies  any  of  its  funds,  held  to  be  to  one  count 
only. 

[Ed.  Note. — For  .other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  403-413;  Dec. 
Dig.  <S=»128.] 

2.  iNDIOliaRT  AND  INFOBUATION  «s»137(6>— 

Cebtaintt— Gbounbs  for  Quashing. 

An  indictment  for  aiding  and  abetting  the 
ccshier  of  a  bank  in  violating  Pen.  Code  1811, 
art.  028,  held  open  to  motion  to  quash,  on  the 
ground  that  its  language  and  allegations  are 
confused,   todefinite,  and  unintelligible.    - 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Infon-Ation,  Cect  Dig.  I  486;  Dec.  Dig. 
•s»137(6).l 

8.  Indictment  and  Inpobmation  ^=»125(27) 
— Sbpabate  Countb— Sbpabatb  Offknbes. 
I'LD.  Code  1911,  art  628,  declaring  gmlty 
of  felony  an  officer  of  a  state  bank  who  emt>ez- 
zlea,  abstracts,  or  willfully  misapplies  its  funds, 
prescribes  three  separate  and  distinct  offenses, 
whidi  should  be  charged  in  separate  counts, 
and  not  three  ways  in  which  a  given  offenra 
can  be  committed,  which  may  be  alleged  con- 
junctively. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  «s»125(27).l 

4.  EmBEZZLEUXNT    «=»ll{l)--0rFEN8ES— "Em- 

bezzlk"— "Abstbact"— WrLurnLLY  "Mis- 
apply." 
Within  Pen.  Code  1911,  art  623,  declaring 
guilty  of  a  felony  an  officer  or  clerk  of  a  state 
bank  who  "embezzles,  abstracts,  or  willfully  mis- 
applies" its  funds,  "embezzle '  refers  to  acts 
done  for  the  benefit  of  the  actor  as  against  the 
bank,  "misapply"  covers  acts  having  no  rela- 
tion to  pecuniary  profit  or  advantage  to  the 
doer,  while  "abstract"  means  only  to  take  and 
withdraw  from  the  possession  and  control  of  the 
bank;  and  while  'embezzlement"  may  toclude 
the  offenses  of  abstraction  and  willful  misap- 
plication, either  of  those  offenses  may  be  com- 
mitted without  embe^ement. 

[Ed.  Note. — E>or  other  cases,  see  EhnbesBl»' 
mcut.  Cent.  Dig.  g  9;    Dec.  Dig.  «=»11(1). 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series,  Abstract;  Embezzle; 
Misapply.] 

5.  Indicthbnt  and  Infobuation  «=»138— Mo- 
tion to  QuAsn— Gbotjnds. 

That  the  offense  is  not  set  forth  '^n  plain 
and  intelligible  words,"  as  required  by  Code  Cr. 
Proc.  1911.  art.  451,  subd.  7,  by  article  576 
made  ground  for  motion  to  quash  the  indict- 
ment, 18  embraced  in  a  motion  to  quash  because 
"the  language  and  allegations  thereof  are  con- 
fused, indefinite,  and  unintelligible." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  InformatioD,  Cent  Dig.  {  472;  Dec  Dig. 
«=>138.] 

6.  Indictuent   and   Infobkation   4s»138  — 
Motion  to  Quash— Gbodnds. 

The  ground  of  motion  to  quash  an  indict- 
ment, that  it  does  not  charge  any  offense  against 
the  laws  of  the  state,  is  sufficient  within  Code 
Cr.  Proc.  1911,  art  675,  providing  that  an  ex- 
ception of  substance  to  an  indictment  is  -  that  it 
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does  not  appear  from  its  face  that  an  offense 
a^inst  the  law  was  committed  by  defendant. 
[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  472;  Dec.  Dig. 
«=138.] 

7.  Criminal  Law  <S=s>1133— ApfbaI/— Attack- 
INO  Indictuent. 

Validity  of  an  indictment  as  to  substance 
may  be  attacked  at  any  time,  even  for  the  first 
time  on  motion  for  rehearing. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J  2084;   Dec.  Dig.  «=3ll33.] 

8.  Indictment  and  Infokuation  «=»196(7)— 
Ground  tor  Quashing — Duplicitt. 

That  an  indictment  is  duplicitous  on  its  face 
is  a  defect  of  substance,  ground  for  quashing 
which  can  be  raised  at  any  time. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I  635;  Dec.  Dig. 
«=.196(7).] 

Appeal  from  District  Conrt,  Cherokee  Coun- 
ty; L.  D.  Oulim,  Judge. 

H.  M.  Ferguson  was  convicted,  and  appeals. 
Reversed  and  dismissed. 

Perkins  &  Perkins  and  Ouinn  &  Gulnn,  all 
of  Rusk,  and  Wynne,  Wynne  &  Gilmore,  of 
Wills  Point,  for  appellant.  C.  G.  McDonald, 
Asst.  Atty.  Q&n.,  for  the  State. 

PRESNDEROAST,  P.  J.  Appellant  was 
convicted  of  "aiding  and  abetting  In  embes- 
zlement,"  as  stated  by  the  Judgment.  It  Is 
claimed  by  both  sides  that  the  Indictment 
was  preferred  under  article  623,  P.  C,  wblch 
as  to  the  offenses  charged  is: 

"Every  president,  cashier,  director,  teller, 
clerk  or  agent  of  any  state  bank,  •  *  •  in- 
corporated under  the  lavs  of  Texas,  who  em- 
bezzles, abstracts  or  willfully  misapplies  any 
of  the  moneys,  funds  or  credits  of  such  state 
bank,  •  •  •  with  intent  in  either  case  to  de- 
fraud such  state  bank,  or  any  other  corporation, 
body  politic  or  any  individual,  person,  firm  or 
association,  *  •  •  and  every  person  who, 
with  like  intent,  aids  or  abets  any  officer,  clerk 
or  agent  in  any  violation  of  this  article,  shall 
be  deemed  guilty  of  a  felony,  and  shall,  upon 
conviction,  be  imprisoned  in  the  state  peniten- 
tiary for  a  term  of  not  less  than  five  years  nor 
more  than  ten  years." 

As  will  be  seen  from  the  Indictment,  It  has 
some  indications  of  having  been  preferred 
under  article  96,  P.  C,  also. 

[1]  The  appellant  contends  that  the  indict- 
ment is  In  tw6  coimts;  the  state,  that  it  is 
in  one  only.  Omitting  the  usual  commence- 
ment about  the  organization  of  the  grand 
Jury  and  the  usual  concluding  part,  tbe  In- 
dictment is: 

"That  at  the  time  and  all  the  times  herein  al- 
leged the  Guaranty  State  Bank  of  Mt  Selman, 
at  Mt  Selman,  Tex.,  was  a  state  banking  asso- 
ciation, which  had  been  theretofore  duly  and 
legally  incorporated,  created,  organized,  and  es- 
tablished under  and  by  virtue  of  the  acts  of  the 
Legislature  of  the  state  of  Texas  and  under 
the  laws  of  said  state  in  such  cases  made  and 

Srovided,  and  was  then  and  there  existing  and 
oing  a  banking  business  as  a  state  bank  of 
deposit  and  discount  at  the  town  of  Mt  Selman, 
state  of  Texas,  county  of  Cherokee,  and  at  all 
times  herein  alleged,  one  A.  E.  Burns  was  the 
cashier  of  said  the  Guaranty  State  Bank  of  Mt 
Selman.  And  that  heretofore,  to  wit  on  or 
about  the  15th  day  of  December,  A.  D.  191S, 


one  H.  W.  Ferguson  did  then  and  there  know- 
ingly, willfully,  fraudulently,  and  unlawfully 
and  with  the  intent  in  him,  the  said  H.  W.  Fer- 
guson, to  injure  and  defraud  the  said  state  bank, 
aid  and  abet  the  said  A.  E.  Bums,  he  being  then 
and  there  cashier  as  aforesaid,  then  and  there 
unlawfully  and  fraudulently  secrete  and  take, 
and  to  embezzle,  abstract  and  willfully  misap- 
ply certain  of  the  moneys,  funds,  and  credits 
of  the  said  state  bank  for  the  use,  benefit,  and 
advantage  of  him,  the  said  H.  W.  Ferguson,  and 
for  the  use,  benefit,  and  advantage  of  a  person 
and  persons  other  than  the  said  state  bank,  the 
name  and  names  of  said  person  and  persons 
being  to  tbe  grand  jurors  unknown,  to  wit,  the 
sum  of  $6,000  in  currant  money  of  the  United 
States  of  the  value  of  $6,000  and  the  funds  and 
credits  of  the  value  of  $5,000,  then  and  there 
belonging  to  and  being  the  property  of  the  said 
state  bank  without  the  knowledge  and  consent 
of  said  bank  and  its  board  of  directors ;  that  is 
to  say  the  said  A.  B.  Bums  heretofore,  to  wit, 
on  the  day  and  year  last  aforesaid,  in  said  coun- 
ty and  state  being  then  and  there  cashier  as 
aforesaid,  aided  and  abetted  by  the  said  H.  W. 
Ferguson,  did  then  and  there  knowingly,  un- 
lawfully, and  fraudulently,  and  with  the  intent 
to  injure  and  defraud  said  state  bank,  unlaw- 
fully and  fraudulently  secrete  and  take  and  will- 
fully embezzle,  abstract  and  misapply  certain 
of  the  moneys,  funds,  and  credits  of  the  said 
state  bank,  amountingto  the  sum  of  $5,000  and 
of  the  value  of  $6,000,  a  more  particuUtf  de- 
scription of  whidi  is  to  the  grand  jurors  un- 
known, and  cannot  be  given  by  the  grand  jury, 
in  the  manner  and  by  the  means  to  the  grand 
jurors  unknown,  and  the  said  A.  E.  Bums,  by 
virtue  of  his  cashiership  as  aforesaid,  was  tbe 
receiver  and  controller  of  and  having  charge  of 
the  moneys,  funds,  and  credits  of  the  said  the 
Guaranty  State  Bank  of  Mt  Sdman,  and  he, 
the  said  A.  E.  Bums,  had  received,  and  there 
had  come  into  his  hands  and  was  then  and 
there  in  his  possession  as  such  cashier,  by  virtue 
of  the  power  of  control,  direction,  and  manage- 
ment said  A.  E.  Bums  had  as  cashier,  as 
aforesaid,  over  the  moneys,  funds,  and  credits  of 
said  banking  association,  did  then  and  tiiere 
willfully,  fraudulently,  and  unlawfully  secrete 
and  take  and  embezzle,  abstract  and  ihllfuUy 
misapply  moneys,  funds,  and  credits  belonging 
to  said  bank,  to  wit,  amounting  to  the  sum  of 
$5,000  current  monev  of  the  United  States  of 
America  and  the  funds  and  credits  of  said  bank 
to  the  value  of  and  to  the  amount  of  $5,000,  a 
better  description  of  which  is  to  the  grand  ju- 
rors unknown,  and  cannot  be  given  by  the  grand 
jury,  which  sum  of  moneys,  funds,  and  credits 
he,  the  said  A.  E.  Bums,  did  then  and  there 
unlawfully  and  fraudulently  secrete  and  take 
from  and  out  of  the  moneys,  funds,  and  cred- 
its then  and  there  belonging  to  and  being  the 
property  of  said  state  bank,  without  the  Imowl- 
edge  and  consent  of  said  state  bank  and  its 
board  of  directors,  said  sum  of  $6,000,  a  more 
particular  description  of  which  said  moneys, 
funds,  and  credits  so  embezzled,  abstracted,  ana 
willfully  misapplied  being  to  the  grand  jurors 
unknown,  and  same  were  taken  without  lawful 
authority,  as  they,  the  said  H.  W.  Ferguson  and 
A.  E.  Burns,  and  each  of  them,  then  and  there 
well  knew,  and  the  said  sum  was  then  and  there 
willfully,  wrongfully,  and  unlawfully  appropriat- 
ed and  converted  to  the  use,  benefit,  and  advan- 
tage of  the  said  H.  W.  Ferguson  and  of  the  said 
A.  E.  Bums,  and  each  of  tnem,  and  for  the  use, 
benefit,  and  advantage  of  a  person  and  persons 
other  than  the  said  state  bank,  the  name  and 
names  of  said  person  and  persons  to  this  grand 
jury  unknown  and  the  said  H.  W.  Ferguson 
knowingly,  willfully,  fraudulently,  and  unlaw- 
fully aided  and  abetted  the  said  A.  B.  Bums, 
cashier  as  aforesaid,  therein  with  the  intent  in 
and  of  him,  the  said  H.  W.  E^rguson,  to  injure 
and  defraud  said  state  hank." 
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[1, 31  Wife  have  carefuUy  and  repeatedly 
studied  this  Indictment,  and  conclnde  that  It 
Is  In  one  count  only.  The  appellant  made  a 
motion  to  qnaah  It  on  various  grounds,  one 
being  "because  the  language  and  allegations 
thereof  are  confused.  Indefinite,  and  unintel- 
ligible." We  think  this  ground  of  the  mo- 
tion Is  good,  and  should  have  been  sustain- 
ed. If  it  can  be  considered  to  charge  any 
offense  at  all,  it  In  one  count  charges  three 
separate  and  distinct  offenses,  to  wit:  (1) 
Aiding  and  abetting  embezzlement;  (2)  aid- 
ing and  abetting  abstracting;  and  (3)  aiding 
and  abetting,  willfully  misapplying,  the  pub- 
lic moneys,  funds,  eta,  of  said  state  bank. 

We  have  not  quoted  all  of  the  statute 
(article  523),  but  have  omitted  that  part  of 
It  which  has  no  application  herein.  The 
parts  omitted  also  prescribe  some  separate 
and  distinct  offenses  In  addition  to  those  we 
have  mentioned  above.  This  statute,  and  the 
indictment  under  it,  does  not  come  within  the 
well-settled  principle  that  when  a  statute 
prescribes  two  or  more  ways  that  a  given  of- 
fense can  be  committed,  the  indictment  can 
allege  all  the  ways  conjunctively  and  sustain 
a  conviction  if  either  Is  properly  proven,  but, 
instead,  this  statute  does  not  prescribe  three 
separate  and  distinct  ways  of  committing 
any  given  offense,  but  prescribes  three  sep- 
arate and  distinct  offenses.  Hence  we  think 
the  indictment  is  also  fatally  defective,  be- 
cause in  one  count  it  charges  three  separate 
and  distinct  offenses,  if,  as  stated,  it  (Charges 
any  offense  at  all. 

In  criminal  pleading.  It  is  always  permissi- 
ble and  commendable,  when  necessary  or 
proper  to  charge  an  accused  with  the  offense 
In  separate  counts  In  order  to  meet  the  proof 
as  it  may  develop.  Under  this  statute,  each 
and  every  separate  and  distinct  act  of  em- 
bezzlement, or  of  abstracting,  or  of  willfully 
misapplying,  is  a  separate  and  distinct  of- 
fense, and  can  be  preferred,  and  probaUy 
should  be.  In  separate  and  distinct  indict- 
ments. However,  we  see  no  necessity  In  the 
disposition  we  make  of  this  case  of  discussing 
anything  further  in  connection  with  the  law 
or  the  indictment 

There  is  one  matter,  however,  we  will  call 
attention  to,  and  that  is,  the  statement  of 
facts  embraces  questions  and  answers,  ob- 
jections and  arguments,  remarks  of  the  court 
and  many  other  things  it  ought  not  to  con- 
tain. If  we  had  eVer  reached  it  herein, 
doubtless  if  the  Assistant  Attorney  General 
had  made  a  motion  to  strike  out  the  state- 
ment of  fhcts  and  not  consider  it  because  of 
the  way  it  was  made  up,  in  all  probability  we 
would  have  sustained  his  motion.  The  stat- 
ute on  this  subject  and  the  many  decisions 
are  so  clear  and  distinct  to  the  effect  that 
such  a  statement  of  facts  will  be  struck  out 
and  not  considered,  but  will  not  dte  them 
again  now. 

The  Judgment  Is  reversed,  and  the  cause 
dismissed. 

189S.W.-18 


On  Motion  for  Rehearing. 

The  state's  able  attorneys  who  were  em- 
ployed specially  to  prosecute  this  case  have 
filed  a  very  elaborate  and  lengthy  argument 
and  brief,  urging  vigorously  and  forcibly  that 
this  court  erred  in  holding  the  indictment 
herein  defective.  They  invoke  several  well- 
established  doctrines  as  applicable  herein, 
such  as  surplusage,  and  that  an  indictment 
can  properly  allege  conjunctively  all  the 
ways,  when  there  are  more  than  one,  in 
which  a  given  offense  may  be  committed, 
and  that  proof  of  either  will  sustain  a  con- 
viction, and  some  others,  citing  and'quoting 
very  extensively  many  decisions  of  this  court 
on  these  points.  All  these  doctrines  were 
thoroughly  considered  before  the  original 
opinion  was  prepared  and  handed  down,  and, 
upon  the  most  mature  deliberation,  we  con- 
cluded none  of  them  had  any  application  to 
this  case.  We  deem  it  unnecessary  to  dis- 
cuss any  of  these  doctrines. 

There  can  be  no  question  but  that  if  the 
statute  under  which  this  prosecution  was 
had  had  prescribed  only  one  offense  and  three 
or  more  ways  in  which  it  might  have  been 
committed,  the  indictment  could  legally  and 
properly  have  charged  conjunctively  in  one 
count  the  offense  as  committed  in  all  these 
ways;  but,  as  held  in  the  original  opinion, 
said  statute  prescribes  three  separate  and 
distinct  offenses,  and  not  three  ways  of  com- 
mitting one  offense.  Said  statute  (P.  G.  art. 
628),  copied  in  the  original  opinion,  was  tak- 
en literally  as  applicable  to  our  state  banks 
from  article  5209  of  the  United  States  Re- 
vised Statutes  (U.  S.  Comp.  St.  1913,  §  9772). 
as  applicable  to  national  banks.  The  federal 
courts,  in  construing  that  statute,  have  ex- 
pressly held  that  it  provides  for  at  least  three 
separate  and  distinct  offenses,  to  wit:  (1) 
Embezzlement;  (2)  abstraction ;  and  (3)  will- 
ful misapplication,  of  any  Of  the  moneys, 
funds,  or  credits  of  each  bank.  U.  S.  v.  Lee- 
(C.  C.)  12  Fed.  816,  and  many  other  cases 
from  the  federal  courts  to  the  same  effect. 
After  the  most  thorough  search,  we  have 
been  unable  to  find  any  decision  of  any  fed- 
eral court  under  that  statute  which  holds,  or 
intimates,  that  it  prescribes  but  one  offense 
and  three  ways  of  committing  it. 

[4]  Each  of  the  words,  "embezzles,"  ab- 
stracts," or  willfully  "misapplies"  must  be 
given  effect.  The  word  "misapply"  was  in- 
tended to  include  acts  nor  covered  by  the 
previous  words  "embezzle"  or  "abstract"  To 
give  "misapply"  the  same  meaning  as  the 
word  "embezzle"  is  to  eliminate  a  word  from 
the  statute.  This  cannot  be  done.  U.  S.  v. 
Fish  (C.  O.)  24  Fed.  585-1591.  The  terms  "em- 
bezzlement" and  "misapplication"  used  with 
reference  to  the  funds  of  a  bank  are  not  con- 
vertible terms.  Jewett  v.  U.  S.,  100  Fed. 
832-840,  41  C.  C.  A  88,  53  L.  K.  A  568.  The 
word  "embezzle"  refers  to  acts  done  for  the 
benefit  of  the  actor  as  against  the  bank, 
while  the  word  "misapply"  covers  acts  hav- 
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Ing  no  relation  to  pecuniary  profit  or  advan- 
tage to  the  doer  thereof.  U.  S.  V.  Talntor,  28 
Fed.  Cas.  7-0.  "Abstract,"  as  used  In  the 
Btatnte,  ia  a  word  of  slmiple,  popular  meaning, 
wlthont  ambiguity.  It  means  to  take  or 
withdraw  from;  so  that  to  "abstract"  the 
funds  of  a  bank,<  or  a  iMrtlon  of  them,  Is  to 
take  and  withdraw  from  the  possession  and 
control  of  the  bank  moneys,  etc.,  alleged  to 
be  so  abstracted.  It  has  but  one  meaning, 
being  that  whldi  is  attached  to  It  in  its  or- 
dinary p<q;>ular  sense.  U.  S.  v.  Northway, 
120  U.  43.  327,  7  Sup.  Ct  580,  30  L.  Ed.  684; 
U.  S.  V.  Harper  (C.  C.)  33  Fed.  479.  Embez- 
zlement under  this  statute  involves  two  es- 
sential elements:  (1)  A  breach  of  duty  or 
trust  with  respect  to  the  moneys,  etc.,  of 
the  bank  embezzled,  which  must  have  been 
lawfully  In  the  custody  or  possession  of  the 
principal  by  virtue  of  his  office  or  employ- 
ment, although  such  possession  need  not  have 
been  exclusive  of  that  of  other  officers,  clerks, 
or  agents;  and  (2)  wrongful  appropriation 
of  such  moneys,  etc.,  to  his  own  use,  with  in- 
tent to  Injure  or  defraud  the  bank  or  others. 
Embezzlement  may  Include  the  offenses  of 
abstraction  and  willful  misappropriation,  but 
either  of  the  latter  offenses  may  be  com- 
mitted without  embezzlement  3  Mlchle's 
Banks  and  Banking,  p.  1932;  TJ.  S.  T.  Breese 
(D.  C.)  131  Fed.  915;  U.  S.  v.  Toutsey 
(D.  C.)  91  Fed.  864.  An  Indictment  for 
embezzlement  must  allege  the  moneys  or 
funds  were  intrusted  to  the  possession  of  the 
defendant,  but  an  indictment  for  abstraction 
or  misapplication  need  not.  3  Mlchle's  Banks 
and  Banking,  p.  1948;  TJ.  S.  v.  Northway, 
supra;  U.  S.  v.  Johnson,  Fed.  Cas.  No.  15,- 
483.  "Misappropriation"  means  wrong  ap- 
propriation ;  to  turn  to  a  wrong  purpose. 
Hagerty  v.  Badkin,  72  N.  J.  Eq.  473,  66  Atl.  424. 
The  cases  from  the  various  federal  circuit 
Courts  of  Appeal  are  not  in  harmony.  There 
perhaps  is  some  conflict  between  them.  We 
have  cited  above  those  which  we  think  are 
correct  and  in  point. 

The  cases  of  Green  v.  State,  66  Tex.  Cr. 
R.  452,  147  S.  W.  693,  and  Ferrell  v.  State, 
68  Tex.  Cr.  R.  487,  152  S.  W.  901,  particular- 
ly relied  upon  by  the  state,  as  well  as  other 
cases  cited,  we  think,  have  no  application  to 
this  case.  In  all  those  cases,  we  were  dls- 
aissing  an  indictment  under  a  statute  which 
did  not  make  two  or  more  separate  and  dis- 
tinct ofCenses,  but  the  two  or  more  methods 
of  committing  one  offense,  and  all  these  cases, 
properly  considered,  clearly  make  that  dls- 
tlnctiiHi. 

[E]  Our  statute.  In  various  provisions,  pre- 
scribes what  allegations  in  an  indictment 
shall  be  deemed  sufficient.  Among  others, 
article  451,  C.  C.  P.,  subd.  7,  states:  "The 
offense  must  be  set  forth  lu  plain  and  Intel- 
ligible words."  Also  article  570,  C.  C.  P., 
expressly  authorizes  an  accused  to  make  a 
motion  to  quash  the  indlctuient  for  the  want 
of  any  of  the  requisites-  prescribed  by  said 


artlde  45L  One  ground  of  the  motion  to 
quash  this  indictment  was  because  "the  lan- 
guage of  the  allegations  thereof  are  confused, 
indefinite,  and  unintelligible."  This  ground 
did  not  follow  the  exact  language  in  the  stat- 
ute tliat  the  offense  was  not  set  forth  "In 
plain  and  Intelligible  words,"  but  we  think, 
without  question,  it  embraced,  and  was  in- 
tended to  embrace,  that  provision  of  the  stat- 
ute, and  not  only  authorized,  but  required, 
the  court  to  pass  upon  it,  and  we  are  still  of 
the  opinion  that  the  allegations  of  the  in- 
dictment were  so  confused,  indefinite,  and 
unintelligible  as  not  to  charge  the  offense 
in  plain  and  intelligible  worda  That  alone 
would  require  that  this  case  should  be  re- 
versed and  dismissed,  as  we  held  in  the  orig- 
inal opinion. 

[t]  Another  ground  of  appellant's  motion 
to  quash  said  indictment  was  that  it  does  not 
charge  any  offense  against  the  laws-  of  the 
state.  The  statute  (article  575,  C  C.  P.)  ex- 
pressly provides  that  an  exception  of  sub- 
stance to  an  indictment  is  that  It  does  not 
appear  from  the  face  of  It  that  an  offense 
against  the  law  was  committed  by  the  de- 
fendant. We  are  also  of  the  opinion  that 
said  ground  to  quash  it  sufficiently  embraced 
and  raised  this  question  of  the  sufficiency  of 
the  Indictment  under  said  article  of  the  stat- 
ute, and  this  also  not  only  authorized,  but 
required,  the  lower  court  to  pass  upon  the 
indictment  on  that  ground.  Ttie  lower  court 
did  80,  and  overruled  that  ground  of  tbe 
motion,  as  well  as  all  others. 

The  state's  attorneys  cite  State  ▼.  School- 
field,  29  Tex.  502,  wherein  Judge  BeU  held 
that  the  motion  or  demurrer  to  quash  the  in- 
dictment In  that  case  which  was  simply  and 
solely  because  It  was  "insufficient  In  law," 
did  not  Inform  ;the  court  whether  the  objeo- 
tlon  was  one  of  form  or  of  substance,  and  that 
the  lower  court  was  not  called  upon  to  pass 
upon  any  such  general  objection.  They  al- 
so cite  In  that  connection  the  case  of  Phillips 
V.  State,  in  the  same  volume,  page  234,  where- 
in that  decision  of  Judge  Bell's  was  dted. 
In  the  PhUllps  Case  the  Supreme  Court  did 
not  follow  tlie  Schoolfield  Case,  but,  on  tbe 
contrary,  did  consider  the  objection  in  that 
instance  to  the  effect  solely  that  tbe  indict- 
ment was  "insufficient,  and  charged  no  of- 
fense known  to  the  law,"  and  held,  as  tlie 
lower  court  did,  that  the  indictment  was 
good. 

17]  This  court,  from  its  foundation  con- 
tinuously down  to  the  present  time,  haa  ual- 
formly  held  that  the  validity  of  an  indict- 
ment as  to  substance  may  be  attacked  at  any 
time  in  this  or  in  the  lower  court,  even  after 
an  afiirmance  in  this  court,  and  for  the  first 
time  on  motion  for  rehearing.  White  v. 
State,  1  Tex.  App.  211;  Uolden  v.  State,  1 
Tex.  App.  234;  Cox  v.  State,  8  Tex.  App.  254, 
34  Am.  Rep.  746;  Woolsey  v.  State,  14  Tex. 
App.  57;  Maddox  v.  State,  14  Tex.  App.  447: 
Gonzales  v.  State,  58  Tex.  Cr.  R.  141,   124 
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S.  W.  937;  Dnnn  r.  State,  71  Tex.  Cr.  B. 
91.  158  S.  W.  300;  Jasper  v.  State,  73  Tex. 
Cr.  R.  198,  164  S.  W.  851;  Ryan  v.  State, 
176  S.  W.  40. 

[I]  In  several  well-considered  cases  tbis 
court  has  held  that  U  the  indictment  Is  du- 
pUdtous  on  Its  &ce,  the  defect  is  one  of  sub- 
stance, and  is  ground  for  an  arres^  of  the 
Jadgment,  and.  In  effect,  can  be  raised  at 
any  time.  Weathersby  t.  State,  1  Tex.  App. 
646;  Hickman  t.  State,  22  Tex.  App.  441, 
2  S.  W.  640;  Scales  v.  State,  46  Tex.  Cr.  R. 
301,  81  S.  W.  947.  66  L.  R.  A  730,  108  Am. 
St  Rep.  1014;  Wlood  ▼.  State,  47  Tex.  Cr. 
R.  543,  84  S.  W.  1058.  The  state  claims  that, 
as  no  jiwtioa  was  made  to  quash  the  indict- 
ment specifically  because  It  was  duplicltous 
and  even  if  it  was,  alleging  in  one  count 
three  separate  and  distinct  ofTenses,  it  was 
too  late  to  raise  such  question  after  verdict, 
and  call  our  attention  to  Cablness  v.  State, 
66  Tex.  Cr.  R.  416,  146  S.  W.  934,  and  Green 
V.  State,  66  Tex.  Cr.  R.  452,  147  S.  W.  503, 
where  we  cited  some  authorities  to  that  ef- 
fect It  may  be  that  under  a  peculiar  state 
of  fact  such  doctrine  would  apply,  but  we 
think  it  does  not  in  this  case.  It  is  notice- 
able that  while  the  court  herein  submitted 
conjunctively  to  the  Jury  a  finding  on  all  three 
offenses  embraced  in  the  Indictment  and  the 
verdict  of  the  Jury  was  general,  the  court 
applied  the  verdict  and  conviction  by  the 
Judgment  to  aiding  and  abetting  embezzle- 
ment The  testimony  by  the  state  not  only 
tails  to  show  embezzlement,  but  its  own  evi- 
dence positively  establishes  no  embezzlement 
by  Burns  hence  there  could  be  no  aiding  and 
abetting  in  embezzlement  by  appellant.  How- 
ever, that  has  nothing  to  do  with  whether  or 
not  the  indictment  was  fatally  defective. 

We  have  given  this  case  and  the  questions 
arising  in  it  an  unusual  amount  of  investi- 
gation and  consideration,  and  also  have  care- 
fully studied  the  state's  brief  and  motion  for 
rehearing,  and  we  are  thoroughly  satisfied 
that  oar  rulings  in  the  original  opinion  were 
correct    The  motion  is  therefore,  overruled. 


ADKINS  et  al.  v,  GILLESPIE.     (No.  7627.) 

(Court  of  Civil  Appeals  of  Texas.     Dallas. 

Oct   21,  1916.      Rehearing   Denied 

Nov.  18,  1916.) 

1.  Vewdob  and   Pubchaseb  «=>130(8)— Con- 
TBAors— Construction— Title  of  vbndob. 

Under  contract  for  sale  of  realty  contingent 
on  showing  marketable  title,  an  abstract,  show- 
ing that  certain  vested  interests  created  by 
judgment  were  outstanding,  did  not  show  such 
record  title  as  was  in  contemplation  of  the 
parties. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  246;  Dec  Dig.  «=» 
130(8).] 

2.  Judgment  «=»504(1)  —  Vauditt— Coixat- 
EBAL  Attack. 

Where  final  judgment  in  partition  shows 
that  commissiooers  departed  from  the  first 
judgment  and  their  instructions  and  substituted 


Other  lands  for  those  Greeted  to  be  partitioned, 
the  judgment  is  void,  and  does  not  affect  the 
title  of  any /Of  the  parties,  and  is  subject  to 
collateral  attack. 

(BU,  Note.— For  other  cases,  see  Jadgment, 
Cwt  Dig.  I  944;    Dec.  Dig.  «=3504(l).f 

3.  JUDOMENT    «S>406(1)— COIXATKXAI,  AtTAOK 

— Pbesuuptionb. 
In  determining  whether  title  offered  was 
marketable,  where  the  abstract  showed  a  simple 
partition  suit  in  which  the  commissioners  de- 
parted from  the  primary  judgment,  it  cannot 
be  said  that  the  presumption  must  obtain  that 
pleadings  were  filed  and  evidence  introduced  on 
the  bearing  wliich  authorized  such  final  judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  8t  640%,  933;   Dec.  IMg.  (S=>4g5(l).] 

4.  Vbndob  and  Pubchasbb  «=»130(2)— Title 
OF  Vendor — "Mabketable  Title. 

A  good  title  may  be  unmarketable,  since  a 
marketable  title  is  one  free  from  judicial  doubt 
or  uncertainty  as  to  facts  under  which  posses- 
sion can  be  acquired  and  retained  without  liti- 
gation. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  246;  Dec.  Dig.  «ss> 
130(2).  •»...» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Marketable  'ntle.} 

6.  Vendob  and  Pubchaseb  «=>  130(7)— Title 
OF  VEJtDOB— "Mabketable  TrriJt." 

If  an  abstract  shows  merely  a  title  by  limi- 
tatioD,  it  is  not  a  marketable  title,  since  litiga- 
tion may  arise  in  regard  to  it 

[Ed,  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Sg  246,  247;  Dec.  Dig. 
«=»130(7).] 

6.  Vendob  and  Pubchaseb  «=»140— Titlb  of 
Vendob— Mabketable  Tttlb. 

Under  a  contract  by  wliich  the  vendor  agrees 
to  convey  marketable  title,  a  showing  of  title  by 
limitation,  made  only  by  ex  parte  affidavit,  is 
whoUy  insufficient ;  such  an  affidavit  being  pure- 
ly hearsay  and  inadmissible  as  evidence. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Kg.  {{  262-264;  Dec.  Dig. 
«=3l40.] 

7.  Vendob  and  Pubchaseb  «=»130(7)— Tttle 
OF  Vendob— Rights  of  Vendee. 

Under  a  contract  requiring  the  vendor  to 
convey  marketable  title,  the  vendee  need  not 
look  beyond  the  abstract  furnished  him,  and 
althongh  the  vendor  has  good  title  by  limitation, 
the  vendee's  rights  are  not  to  be  determined 
on  showing  made  on  the  trial  of  his  action  to 
recover  money  deposited,  brought  long  aftct 
notification  of  rescission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  ' 
Purchaser,  Cent  Dig.  {g  240,  247;    Dec.  Dig. 
«=)130(7).l 

Error  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  A.  (3.  OUIespie  against  A.  0.  Ad- 
Mns  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

K.  R.  Craig,  of  Dallas,  for  plaintiffs  in  er- 
ror. Spence  &  Haven  and  W.  J.  Rutledge, 
Jr.,  all  of  Dallas,  for  defendant  in  error. 

TALBOT,  J.  We  extract  from  the  briefs 
of  the  parties  the  following  statement  of  the 
nature  and  facts  of  the  case:  On  the  18th 
day  of  May,  1014,  plaintiffs  In  error  A.  C.  Ad- 
kins  and  W.  A  Polk  entered  Into  a  written 
contract  with  defendant  in  error,  A.  C.  Giliea- 
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pie,  for  the  exchange  of  lands.  Adklns  and 
Polk  were  to  convey  to  Gillespie  lot  No.  1  in 
block  No.  3  of  the  Houston  &  Texas  Central 
Railway  Company's  addition  to  the  city  of 
Dallas.  In  exchange  Gillespie  was  to  convey 
to  Adkins  and  Polk  another  tract  of  land  in 
the  city  of  Dallas,  a  description  of  whldi  is 
unnecessary.  It  was  provided  that  each  party 
should  "within  10  days  furnish  to  the  other 
party  an  abstract  of  title  down  to  date,  show- 
ing a  marketable  title  to  the  land  put  into 
the  exchange,"  and  that  30  days  should  be 
allowed  for  removing  any  objections  which 
might  be  made  by  the  other  party.  It  was 
further  provided  that  if  the  title  to  the  land 
to  be  put  In  by  either  party  Ediould  not  be 
shown  to  be  marketable,  that  the  deal  might 
be  declared  off  by  the  other  party.  It  was 
also  stipulated  that  $400  should  be  deposited 
by  each  party  as  a  forfeit  for  failure  to  com- 
ply with  the  contract,  ome  half  to  be  paid  to 
B.  T.  Barry  real  estate  department,  as  liqui- 
dated damages,  and  the  other  half  to  the 
other  party.  The  money  was  deposited  by 
both  p6,rtles,  ?400  each,  with  Biyan  T.  Bar- 
ry real  estate  department,  composed  of  Bry- 
an T.  Barry,  John  T.  Payne,  and  M.  L. 
Moore.  The  abstract  of  the  title  of  Adkins 
and  Polk  was  examined  for  GiUesple  by 
Coombes  &  McGulie,  attorneys,  and  tn  an 
opinion  delivered  in  writing  to  him  certain 
defects  in  the  title  of  Adkins  and  Polk  were 
pointed  out.  These  defects,  which  were  set 
out  in  Gillespie's  amended  petition,  were,  in 
substance,  that  James  N.  Smith,  to  whom  the 
land  embracing  this  lot  formerly  belonged, 
devised  by  will  all  his  property  to  his  daugh- 
ter, Sarah  Francis  Smith,  from  whom  th& 
Houston  &  Texas  Central  Railway  Company 
afterwards  purchased  the  land  embracing 
this  lot.  The  Houston  &  Texas  Central  Rail- 
way Company  conveyed  the  lot  in  controver- 
sy to  S.  F.  Needham.  After  this  last-named 
conveyance,  but  before  it  was  recorded,  the 
heirs  of  the  widow  of  James  N.  Smith  recov- 
ered this  lot  from  Houston  &  Texas  Central 
Railway  Company.  Th^  interests  of  some  of 
'  the  heirs  of  Mrs.  Smith  had  passed  to  Hous- 
ton &  Texas  Central  Railway  Company,  but 
the  Interests  of  others  had  been  conveyed  and 
were  outstanding  in  other  persons,  as  fol- 
lows: Louisa  Hedges  and  E<.  A.  Walker  c<hi- 
veyed  to  Sarah  A  Cole  and  W.  P.  Cole  and 
G.  A.  Cole  to  John  D.  Cole ;  Minerva,  Clara 
and  Emma  Wood  to  G.  C.  Cole;  John  C.  Cole 
and  Tennessee  Brandenburg  to  N.  J.  Husted, 
who  conveyed  to  G.  C.  Cole;  and  that  "the 
children  of  Mrs.  Harrell  do  not  part  with 
their  interest  therein."  Gillespie  alleged  that 
the  defects  envunerated  had  been  p<dnted  out 
to  Adkins  and  Polk,  but  they  had  not  cured 
them.  The  opinion  of  Coombes  &  McGulre 
was  furnished  to  Adkins  and  Polk,  and  the 
parties  representing  them  in  the  proposed  ex- 
change. It  is  shown  that  at  the  expiration  of 
30  days  from  the  date  of  the  original  opinion 
by  Coombes  &  McGuire,  a  supplemental  opin- 


ion was  furnished  by  them  to  A.  0.  Gillespie, 
»nd  tills  supplemental  opinloD  called  atten- 
tion to  the  fact  that  nothing  had  been  pre- 
sented to  the  said  Gillespie's  attorneys  cur- 
ing the  defects  pointed  out  in  the  title,  and 
up  to  the  time  this  case  was  tried  in  the  trial 
court  no  information  other  than  that  contam- 
ed  in  the  abstracts  of  title  was  ever  presented 
to  A.  C.  Gillespie.  It  appearing  to  Gillespie 
that  Adkins  and  Polk  would  make  no  further 
showing  curing  the  defects  pointed  out  in  the 
abstract,  he  notified  them  and  Bryan  T.  Bar- 
ry real  estate  department,  the  real  estate 
agents  connected  with  the  proposed  exchange, 
that  he  would  not  accept  the  title  as  shown 
by  the  abstracts,  and  that  he  demanded  a  re- 
fund to  him  of  the  $400  deposited  by  him  as 
a  forfeit  for  failure  to  comply  with  the  c<hi- 
tract  The  $400  not  having  been  returned  to 
Gillespie,  he,  on  the  20th  day  of  April,  1915, 
brought  this  suit  against  Adkins  and  Polk 
and  Barry,  Payne,  and  Moore  for  the  recov- 
ery of  the  same.  Adkins  and  Polk  filed  an 
answer  to  Gillespie's  original  petition,  deny- 
ing generally  Gillespie's  allegation  that  the 
title  was  not  marketable,  and  by  way  of 
cross-action,  alleging  compliance  with  the 
terms  of  the  contract,  Gillespie's  refusal  to 
perform  the  contract  and  praying  for  the  re- 
covery of  the  $400  deposited  by  Gillespie  as 
a  forfeit  for  his  failure  to  so  perform  the 
contract 

By  supplemental  answer  Adkins  and  Polk 
replied  to  the  allegations  of  Gillespie's  amend- 
ed petition,  setting  out  specific  defects  in 
their  title,  to  the  effect  that:  (1)  The  ab- 
stract showed  that  after  the  suit  by  the  heirs 
of  Mrs.  Smith  against  Houston  &  Texas 
Central  Railway  Company,  in  which  they  re- 
covered by  the  partition  Uiis  lot  among  oth- 
ers, a  suit  for  partition  among  themselves 
was  brought  by  the  heirs  of  Mrs.  Smith,  to 
which  suit  all  the  heirs  named  in  Gillespie's 
petition  were  parties.  That  in  this  suit,  aft- 
er the  decree  ascertaining  heirship  and  ap- 
pointing commissioners,  an  agreement  was 
entered  into  between  the  heirs  and  the  Hous- 
ton &  Texas  Central  Railway  Company  by 
which  there  was  an  exchange  of  lots,  the 
Houston  &  Texas  Central  Railway  Company 
giving  certain  lots  which  had  been  set  apart 
to  it  in  the  partition  by  the  former  suit,  for 
certain  other  lots,  including  the  one  in  con- 
troversy, which  had  been  set  apart  to  the 
heirs.  That  in  accordance  with  this  ex- 
change the  commissioners  substituted  the  lots 
received  from  the  Houston  &  Texas  Central 
Railway  Company  for  the  lots  released  to  it, 
and  partitioned  the  whole  among  the  heirs. 
That  this  exchange  and  substitution  of  lots 
was  reported  by  the  commissioners  in  their 
report  of  partition,  and  the  partition  as  bo 
made  was  approved  by  the  court — district 
court  of  Dallas  conn^ — on  December  14. 
1888,  and  decree  entered  vesting  title  in  the 
several  distributors  in  accordance  with  such, 
partition.    The  supplemental  petUioa  aet  out 
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tlie  lots  received  by  the  several  heirs  alleged 
by  Olllespie  to  have  claims  against  this  lot, 
as  follows:  One  share,  which  was  one-twelfth 
of  the  whole,  was  set  apart  to  the  heirs  of 
Mrs.  L.  B.  Walker,  among  whom  were 
Louisa  Elizabeth  Hedges  and  E.  A.  Walfier, 
consisting  of  lots  2,  18,  19,  and  20  in  block  8, 
all  of  which  were  by  the  partition  between 
heirs  and  Houston  &  Texas  Central  Rail- 
way Ck>mpany  set  apart  to  the  heirs;  one 
share,  one-twelfth,  was  decreed  to  the  heirs 
of  CalTln  O.  Cole,  among  whom  were  O.  A. 
Cole,  John  C.  Cole,  Emily  Wood,  Minerva 
Clark  (then  Preston),  and  the  children  of 
Sarah  HarrelL  This  share  consisted  of  lots 
6,  7,  and  17  In  block  18,  which  were  set 
apart  to  the  Smith  heirs  in  the  former  suit, 
and  lots  1,  2,  and  3  in  block  4,  and  lot  17  in 
block  8,  acquired  by  the  exchange  referred 
to  from  Houston  9c  Texas  Central  Railway 
Company ;  of  this,  lot  3  in  block  4  was  set 
apart  to  the  children  of  Sarah  Harrell  as 
tbelr  share  of  the  whole.  I>efendants  fur- 
ther alleged  that  the  purchase  by  Sarah  A. 
Cole  of  the  Interests  of  Louisa  Hedges  and 
B.  A.  Walker,  as  well  as  the  purchases  by 
John  D.  Cole,  of  the  interests  of  W.  P.  Cole 
and  G.  A.  Cole,  and  the  purchases  by  G.  C. 
Cole  of  the  Interests  of  Minerva  Clark  and 
£mma  Wood,  were  all  made  pending  the 
partition  suit  between  the  heirs,  and  such 
purchasers  were  omcladed  by  the  judgment 
therein.  That  N.  J.  Husted  purchased  the 
Interests  of  John  C.  Cole  and  Tennessee 
Brandenburg  before  the  decree  appointing 
commissioners  for  partitioa,  but  in  his  con- 
veyance thereof  to  G.  C.  Cole,  made  after  the 
partition,  he  IdentLQed  such  interests  as  the 
same  lots  set  apart  by  the  partition  to  the 
heirs  of  Calvin  Q.  Cole,  the  ancestor  of  his 
vendors. 

Adkina  and  Polk  further  alleged:  That.the 
abstract  showed  the  absence  of  any  assertion 
of  claim  by  the  Houston  &  Texas  Central 
Hallway  Company  to  any  of  the  lots  formerly 
belongljig  to  it,  and  which  had,  by  the  ex- 
change referred  to,  been  taken  by  the  c<hu- 
mlsslouers  and  partitioned  among  the  heirs, 
and  the  acquiescence  of  all  parties  in  the  de- 
cree for  such  a  long  period  of  time,  30  years. 
That  the  judgment  was  conclnalve  of  all  the 
rights  of  all  the  partieS|g  Or,  if  not  condu- 
sive  as  to  the  minors,  th«r  children  of  Sarah 
Harrell,  It  became  so  at  the  expiration  of  2 
years  from  the  arrival  of  each  of  them  at  its 
majority.  That  the  judgment  bad  never  been 
set  aside  or  appealed  from,  and  more  than 
2  years  had  expired  since  the  date  at  which 
the  youngest  child  of  the  Harrell  minors, 
then  livios,  arrived  at  Its  majority.  They 
also  pleaded  that  they  and  those  under  whom 
they  claimed  were  and  had  been  for  more 
than  85  yeais  la  the  actual  possession  and 
occupancy  of  the  lot  under  claim  of  right  ad- 
verse to  all  the  world.  That  this  fact  was 
commonly  and  generally  known  In  the  com-- 
BBBlty  where  said  land  was  situated,  and 


there  were  and  still  are  many  credible  per- 
sons known  to  plaintiff  who  are  cognizant  of 
the  fact  and  to  whom  plaintiff  bad  been  re- 
ferred. That  there  is  and  can  be  no  doubt 
nor  dispute  about  that  fact  and  none  was 
suggested  by  plaintiff  or  his  attorney. 

The  title  to  the  property  involved  was 
originally  in  James  N.  Smith.  He  left  a  will, 
which  was  duly  probated,  bequeathing  practi- 
cally all  his  property,  including  the  tract  of 
land  in  which  the  lot  in  controversy  is  em- 
braced, to  his  daughter,  Sarah  F.  Smith,  a 
daughter  by  a  former  marriage ;  with  a  Ufe 
estate  in  a  part  of  his  property  to  his  widow, 
with  remainder  over  to  said  daughter.  This 
daughter  subsequently  married  J.  H.  Bul- 
lington,  and,  after  the  death  of  Bullington, 
conveyed  the  tract  embracing  the  lot  in  con- 
troversy to  the  city  of  Dallas.  Subsequently, 
on  November  28,  1871,  the  city  of  Dallas 
conveyed  it  to  trustees  of  Houston  &  Texas 
Central  Railway  Company,  who  subsequently 
conveyed  to  the  railway  company. 

Mallnda  Smith,  whose  maiden  name  was 
Cole,  the  widow  of  James  N.  Smith,  died 
without  issue,  leaving  her  mother,  Polly  Cole, 
surviving  her,  who  later  died.  On  March  11, 
1876,  the  brothers  and  sisters  of  Mallnda 
Smith,  who  were  living,  and  the  descendants 
of  those  dead,  instituted  suit  in  the  district 
court  of  Dallas  county  against  Houston  ft 
Texas  Central  Railway  Company,  for  the 
recovery  of  one-half  of  the  6-acre  tract  em- 
bracing this  lot,  as  w^  as  one-half  of  anoth- 
er tract  of  6^  acres  adjoining  this,  alleging 
that  the  land  was  the  community  pr(^rty  of 
James  N.,  and  his  wife,  Mallnda,  Smith.  On 
February  7,  1879,  Judgment  was  rendered  in 
the  said  suit,  giving  the  plaintiffs,  naming 
them,  a  recovery  of  a  one-half  interest  in  the 
two  tracts  of  land,  and  appointing  commis- 
sioners to  make  partition.  On  January  30, 
1880,  the  report  of  the  commissioners  was 
approved,  and  the  two  tracts  of  land  parti- 
tioned between  plaintiffs,  who  are  commonly 
designated  the  Cole  heirs,  and  the  defendant 
Houston  ft  Texas  Central  Railway  Company. 
The  commissioners  in  their  report  stated: 
That  they  had  "preserved  the  present  system 
of  streets,  lots,  and  blocks,  as  laid  out  by  the 
said  Houston  &  Texas  Central  Railroad  Com- 
pany, in  their  addition  to  the  city  of  Dallas. 
The  6^-acre  tract  was  partitionea  by  lot  and 
block  numbers,  giving  to  plaintiffs  33^  lots, 
and  to  defendant  33^  lots,  each  25x00  feet. 
The  6-acre  tract  was  partitioned  by  giving  plain- 
tiffs the  N.  W.  hal£  embracing  this  lot,  and 
the  defendant  the  S.  E.  half.  The  abstract 
showed  a  judgment  in  suit  styled  J.  M.  Cole  et 
al.  V.  J.  H.  Cole,  No.  4483,  in  the  district  court 
of  Dallas  county  of  data  December  5,  1882." 

This  Judgment  recited  that  the  plaintiffs 
and  the  defendants  in  the  suit,  naming  them, 
appeared  and  announced  ready  for  trial.  It 
adjudged  that  the  plaintiffs  and  the  defend- 
ant, except  certain  named  attorneys,  were 
the  sole  surviving  heirs  at  law  of  Mallnda 
Smith  and  Polly  Cole;  that  the  therein 
named,  attorneys  were  entitled  to  a  certain 
interest. in  the  lands  Involved  in  the  suit; 


Digitized  by 


^^oogle 


278 


189  SOUTHWESTERN  REPORTER 


(Tex. 


and  the  heirs  of  MaUnda  Smith  and  P0U7 
Cole  were  entitled  to  a  certain  Interest  In 
said  lands  and  fixed  their  Interests.  The 
minors,  Walter  Walker,  Ida  E.,  Travis  L., 
Walter,  Elddle,  Jesse,  Thomas,  and  Clay,  Har- 
rell  appeared  by  their  guardian  ad  litem, 
J.  T.  Downs,  appointed  by  the  court. 

The  decree  then  proceeds  to  appoint  com- 
missioners to  "appraise,  value,  and  partition" 
the  lands,  describing  the  portion  of  the  two 
tracts,  the  same  as  in  the  partition  between 
the  heirs  and  Houston  &  Texas  Central  Rail- 
way Company.  The  court  noted  at  end  of 
decree  that  other  lands  sought  to  be  partition- 
ed were  not  euffldently  described,  but  that 
this  decree  should  not  affect  a  future  parti- 
tion of  them. 

The  abstract  also  showed  a  decree  which 
had  been  entered  in  said  cause  as  of  date 
December  14,  1883,  on  the  report  of  the  com- 
missioners of  partition.  The  decree  copies  in 
full  the  report  of  the  commissioners,  which, 
reciting  the  appointment,  sets  out  a  descrip- 
tion of  the  property  which  they  were  directed 
to  partition,  and  added: 

"We,  the  undersigned  commissionerB,  after  be- 
ing duly  sworn,  and  notifyiog  the  parties  on  the 
day  of  December,  1882,  proceeded  to  ap- 
praise, value  and  partition  said  above-described 
premises  between  the  several  part  owners  as 
directed  in  said  writ;  and  having  found  upon 
survey  that  the  three  acres  last  above  descrioed 
had  also  been  heretofore  subdivided  into  lots  and 
blocks  appropriately  named  and  numbered,  and 
fronting  and  abutting  upon  recognized  streets 
and  alleys,  and  being  advised  that  an  agreement 
has  been  entered  into  between  the  part  owners 
of  said  above-described  premises,  and  the  Hous- 
ton ft  Texas  Central  Railway  Company,  by  the 
terms  of  which  agreement  the  said  part  owners 
were  to  exchange  lot  14,  block  17,  lots  6,  7,  8, 

9,  10  and  11,  block  19,  lot  3,  block  29,  lot  18 
in  block  17,  lot  1  in  block  18,  lot  28  in  block  17, 
and  lot  1  in  block  3,  of  the  railroad  addition  to 
the  city  of  Dallas,  all  comprised  in  said  above- 
described  premises  for  certain  other  lots  not 
included  in  said  boundaries,  to  wit:  Lots  17 
and  18  in  block  9;  lots  13,  21,  22,  and  23  in 
block  16;  lots  18,  19,  20,  21,  22,  23,  24,  2S, 
and  26  in  block  6 ;  lote  1,  2,  and  3  in  block  4 ; 
lot  17  in  block  3;  lot  7  in  block  29:  lots  3 
and  4  in  block  3:  lots  1,  2,  and  3  in  block  l6; 
loU  3  and  4  in  block  28 ;  lots  8  and  9  in  block 
4 ;    lot  2  in  block  28 ;    lot  14  in  block  16 ;    lots 

10,  11,  and  12  in  block  17.  and  fractional  lots 
3.  4,  and  5  in  block  l9  of  tue  Houston  &  Texas 
Central  Railway  Company  addition  to  the  town 
of  I>allas,  and  after  duly  appraising  each  lot 
separately,  we  divided  the  wnole  into  twelve 
equal  parts  according  to  the  appraised  value 
thereof,  and  allotted,"  etc — 

setting  out  the  several,  lots  awarded  to 
each  of  the  several  shares.  To  the  heirs  of 
Calvin  G.  Cole,  among  whom  were  Included, 
of  the  parties  indicated  by  plaintiffs'  peti- 
tion, whose  titles  were  outstanding,  W.  P. 
(WUliam)  Cole,  O.  A.  Cole,  Minerva  Preston 
(Clark),  Emily  (Emma)  Wood,  John  C.  Cole, 
Tennessee  Brandenburg,  and  the  children  of 
Sarah  HarreU,  were  alloted  lots  1,  2,  and  8 
in  block  4 ;  lot  17  in  block  8 ;  lots  6,  7,  and 
17  in  block  18.  Of  these  lots  1,  2,  and  3  in 
block  4  and  lot  17  in  block  3  were  obtained 
by  the  exchange  from  Houston  &  Texas  Cen- 
tral Railway  Company.  .  Of  this  allotmeat 


the  commissioners  awarded  lot  8,  Mode  4,  to 
the  children  of  Sarah  Harrell.  To  the  heirs 
of  Mrs.  Ii.  E.  Walker,  among  whom  were  the 
other  heirs  whose  interests  plaintiffs  alleged 
were  outstanding,  viz.  Louisa  Hedges  and  B. 
A.  Walker,  were  allotted  lots  2,  18,  19,  and 
20  in  block  3 ;  lots  7,  8,  and  9  in  block  17 ; 
and  lot  23  in  block  3.  None  of  these  were 
embraced  iui  or  affected  by  the  exchange. 
Lot  3  in  block  4  was  recommended  to  be  -ap- 
portioned to  the  minor  heirs  of  Sarah  Har- 
rell for  the  reason  stated  in  the  report: 

"We  deem  said  award  benefidal  to  all  the 
other  part  owners  of  said  share  awarded  to  the 
heirs  of  Calvin  O.  Cole,  the  remainder  of  said 
heirs  being  adults  and  thus  enabled  to  dispose 
of  their  respective  interests  without  further 
costs  of  partition." 

The  commissioners  appraised  the  property 
at  $825  for  each  share  and  the  whole  at 
$9,900.  Concluding  the  recital  of  the  report 
of  commissioners  the  decree  proceeds: 

"And  there  being  no  oppositioni  and  the  Bam» 
having  been  fully  considered,  it  is  ordered,  ad- 
judged and  decreed  by  the  court  that  the  same 
be  in  all  things  approved." 

Thereupon  the  commission  proceeded  in 
the  usual  form  to  Test  and  divest  title  in 
accordance  with  the  allotment  made  by  the 
commissioners,  expressly  vesting  title  to  lot 
3,  block  4,  in  the  minor  heirs  of  Sarah  Har- 
reU. The  record  shows  no  motion  for  new 
trial,  appeal  from  or  other  proceeding  to  re- 
view or  vacate  the  decree  of  partition.  Tliere 
is  nothing  in  the  record  showing  that  the 
Houston  ft  Texas  Central  Railway  Company 
has  ever  asserted  any  claim  to  any  of  the 
lots  which  were  obtained  from  it  by  the  ex- 
change. 

The  abstract  further  showed  a  deed  execut- 
ed by  J.  W.  Ferris,  Anson  Rainey,  John  H. 
Cole,  M.  V.  Cole,  J.  L.  Cole,  J.  T.  Downs, 
Eliza  J.  Funkhouser,  and  W.  A.  Cole  (ownlng- 
nlnertwelfths  of  the  land)  to  Houston  ft  Texas 
Central  Railway  Company  in  consideration 
of  $1,  all  the  lots,  identified  by  lot  and  block 
numbers,  which  the  report  stated  had  been 
given  by  the  part  owners  to  the  Houston  & 
Texas  Central  Railway  Company  in  the  ex- 
change J.  M.  Cole  purchased  the  interests 
of  A.  O.  Walker,  Jr.,  and  M.  B.  (Ellxabeth) 
Callaway,  two  of  the  five  heirs  of  L.  E.  Walk- 
er, in  1881.  Proceedings  in  administration 
showed  that  J.  M.u.Cole  died  January  21, 
1883.  S.  A.  Cole,  bJs  widow,  was  appotntod 
administratrix,  who  later  filed  an  application 
to  8^  lot  7. in  block  29  (set  apart  in  the  par- 
tition to  J.  M.  Cole),  and  two-fifths  undivided 
interest  in  lots  7,  8,  and  9,  block  17,  and  2, 
18,  19,  and  20  in  block  3  Uset  apart  to  the 
Walker  heirs),  and  lots  6  and  6  In  block  3 
(set  apart  to  J.  M.  Cole).  Atbae  the  order  ot 
sale  was  entered,  the  administratrix  was  au- 
thorized to  make  another  exdiange  of  lots, 
with  Houston  &  Texas  Central  Railway  Com- 
pany, which  was  done  in  January,  1884.  The 
abstract  further  showed  a  deed  from  Houstoa 
&  Texas  Central  Railway  Company  to  S.  F. 
Needham,  dated  June  28, 1878,  laoorded  ixor- 
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naiy  31,  1884,  conveying  lot  1  In  block  3  for 
a  consideration  of  $75  of  whlcb  $50  was  paid 
and  note  dne  In  12  months  ezecated  for  $25. 
'  ReceiTershlp  proceedings  against  Houston  & 
Texas  Central  Railwajr  Ck>mpany ;  order  dia- 
charglng  all  the  Joint  recetvers,  except  Ctaas. 
DlUlngbam  and  anthorlzlng  him  to  collect 
notes  given  for  the  purchase  money  of  lands 
and  execute  releases  of  liens.  Deed  of  re- 
lease from  Dillingham,  receiver,  to  S.  F. 
Needham,  of  the  lien  tat  the  $25 ;  deed  from 
S.  F.  Needham  and  wife  to  A.  M.  McAllister, 
dated  August  28,  1879,  conveying  lot  1,  bloctc 
Z;  deed  from  A.  McAllister,  Joined  by  her 
husband,  to  W.  R.  Fisher,  dated  June  24, 1891, 
conveying  30x76  feet  otf  same  lot;  W.  B. 
Fisher  and  wife  deeded  to  John  Tomson  abd 
wife,  dated  November  29,  1893,  conveying 
same  30x76  feet;  Mrs.  Amanda  MoAllist^ 
and  husband  to  John  Tomson,  deed  dated 
May  20,  1892,  conveying  lot  1,  block  3 ;  deed 
from  John  Tomson  and  wife  to  W.  A.  Polk 
and  A.  O.  Adkins,  dated  August  4,  1913, 
conveying  lot  1,  block  3.  The  abstract  also 
showed  affidavit  of  John  Tomson,  dated  Aug- 
ust 4,  1913,  idoitifying  A.  M.  F.  McAllister 
as  the  same  person  as  Mrs.  A.  McAllister 
and  Mrs.  Amanda  McAllister.  Affiant  also 
stating: 

"Since  our  purchase  of  this  property  in  1892, 
same  has  been  improved,  rented,  and  used  con- 
tinuously by  us  through  our  tenants,  and  our 
title  has  never  been  called  in  question." 

The  case  was  tried  without  a  Jury,  and  the 

result  was  a  Judgment  for  plaintiff  Gillespie 

■  for  the  recovery  of  the  $400,  the  amount  of 

the  deposit,  and  for  interest,  and  the  case  is 

now  before  this  court  on  writ  of  error. 

The  trial  court  found,  among  other  things, 
as  sbovm  by  his  conclusions  filed,  that  the 
decree  of  partition  in  the  suit  of  J.  M.  Cole 
et  al.  V.  J.  H.  Cole,  No.  4483,  district  court  of 
Dallas  county,  was  fatally  defective,  be- 
cause It  undertook:  to  partition  among  the 
parties  to  that  suit,  upon  the  report  of  the 
commissioners,  without  apprc^riate  plead- 
ings and  proof,  lands  wUch  said  commis- 
sioners reported  said  parties  had  agreed  to 
take  In  exdiange  for  the  lands  which  they 
had  lieen  ordered  to  partition ;  the  language 
of  the  trial  court  being: 

"No  appropriate  pleadings  providing  f6r  the 
substitution  of  the  iands  whion  the  commisaion- 
ers  actually  partitioned  for  the  lands  ordered  to 
be  pai'titionea  are  shown  in  the  abstracts  of 
title  furnished  to  plaintiff  Gillespie;  and  no 
such  contract  aa  is  mentioned  in  the  commission- 
ers' report  is  shown  in  the  abstract  of  title." 

The  plaintiffs  in  error,  who  wlU  hereinafter 
be  referred  to  as  defendants,  contend:  (1) 
That  the  abstract  of  their  title  to  lot  No.  1  la 
block  No.  3,  which  was  to  be  given  In  ex> 
change  for  the  property  of  defendant  in  er- 
ror, who  will  beteiiiafter  be  referred  to  as 
plaintiff,  does  not  and  did  not  show  that 
there  was  any  outstanding  title  in  any  ct  the 
parties  to  the  partition  suit  of  J.  M.  Cole  et 
aL  V.  J.  H.  Cole,  which  they  and  each  of  them 
are  not  barred  and  estopped  from  asserting. 


<2)  That  the  record  of  said  partition  suit,  as' 
disclosed  by  said  abstract,  showed  that  all 
the  heirs  named  in  the  petition  of  the  plain- 
tiff were  parties  to  said  suit  as  plaintiffs,  the 
heirs  of  Sarah  Harrell  being  represented  by 
guardian  appointed  by  the  court;  that  the 
said  decree  of  partition  purports  to  have  been 
made' upon  an  agreed  exchange  between  the 
parties  to  said  suit  and  the  Houston  &  Texas 
Central  Railway  Company,  whereby  an  ex- 
change was  made  of  the  lots  including  the  lot 
In  controversy  to  the  said  railway  company 
for  other  lots  formerly  belonging  to  •  said 
company,  which  latter  were  substituted  and 
partltiunod  by  the  commissioners;'  that  the 
decree  of  the  court  approving  and  adopting 
the  report  of  the  commissioners  was,  in  effect, 
the  ratification  of  such  exchange,  and  the 
presumption  must  obtain,  in  the  absence  of 
any  appeal  from  or  effort  to  vacate  said 
decree  for  more  than  80  years,  that  whatever 
amended  ])leading  and  evidence,  as  were 
necessary  to  authorize  the  court  to  act  in 
the  matter  of  sul>stitution  of  other  lots  for 
some  of  the  lots  embraced  in  the  original 
decree  of  partition  therein,  were  filed  in  said 
cause  and  brought  to  the  attention'  of  the 
court,  and  that  all  steps  necessary  to  au- 
thorize the  cotirt  to  take  the  action  It  did 
were  taken ;  therefore  the  decree  became  and 
was  conclusive  and  binding  on  all  the  par- 
ties thereto  and  their  privies.  (3)  That  after 
such  great  lapse  of  time,  the  presumption 
must  obtain  that  the  several  distributees  of 
said  estate,  including  the  parties  named  by 
plaintiff,  have  apprc^rlated  the  parcels  of 
land  respectively  set  apart  to  them,  and  that 
innocent  third  persons  have  acquired  sndi 
interest  therein  as  to  render  impossible  a  re- 
partition of  said  land,  or  the  restoration  to 
the  Houston  &  Texas  Central  Railway  Com- 
pany of  the  land  received  from  it  (4)  That 
in  the  absence  of  any  showing  to  the  coa- 
trary,  the  presumption  is  that  the  several 
distribntees  acqnlesced  in  the  partition  and 
accepted  and  converted  or  still  bold  the  re- 
spective portions  of  the  estate  set  apart  to 
them.  In  that  situation,  no  one  of  them 
could  assert  a  Claim  to  any  other  part  of  the 
land.  (5)  That  any  aasertl<»i  of  title  to  the 
lot  in  controversy  by  any  one  of  the  parties 
named  in  plalntifrs  petition  would  be  a  col- 
lateral attain  on  the  Judgment  of  partition. 
The  defendants  further  c(»itend  that  an 
nndisputed  occupancy  and  possession  of  the 
lot  in  controversy,  maintained  continuously 
for  more  than  30  years  by  the  successive 
holders  of  the  title,  was  shown  in  the  ab- 
stract of  title  furnished  the  plaintiff  by  the 
affidavit  of  John  Tomson,  and  that  the  un- 
disputed  etidence  on  the  trial  of  tills  case  was 
that  the  defendants  and  those  under  whom 
they  claimed  bad  been  in  the  adverse  and 
uninterrupted  possession,  using  and  occupy- 
ing said  lot  under  deeds  duly  recorded  for 
more  than  30  years;  that  for  more  than  20 
years  next  before  the  submission  of  the  al>- 
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stract  of  the  title  to  plaintiff  all  taxes  on 
said  lot  were  paid  by  said  holders,  and  that 
there  was  no  suggestion  by  the  testimony,  or 
otherwise,  that  any  fact  or  facts  existed  or 
might  be  reasonably  supposed  to  exist,  which 
could  raise  any  doubt  about  these  facts,  or 
which  could  in  any  wise  defeat  or  render 
doubtful  the  legal  effect  of  such  continuous 
adverse  possession  under  deeds  duly  register- 
ed, with  the  payment  of  taxes  as  aforesaid. 
[1,2]  As  has  been  shown,  the  contract  for 
exchange  of  properties,  executed  between  the 
defendants  on  the  one  part  and  the  plaintiff 
on  the  other  part,  was  conditioned  upon  the 
furnishing  by  defendants  of  "an  abstract  of 
title  down  to  date  showing  a  marketable  ti- 
tle to  the  land  put  into  the  exchange,"  with 
the  understanding  that  30  days  would  be  al- 
lowed to  remove  any  objections  made  to  the 
title  by  said  GiUespie.  The  abstract  of  title 
furnished  to  plaintiff  by  defendants  showed 
that  a  Judgment,  a  link  in  their  chain  of  ti- 
tle, entered  by  the  district  court  of  Dallas 
county,  Tex.,  in  the  suit  of  J.  M.  Cole  et  at 
V.  J.  H.  Oole,  Tested  Interests  In  certain 
beita  of  Mallnda  Smith,  and  that  certain  of 
these  Interests,  involving  the  lot  In  contro- 
versy, as  pointed  out  In  the  opinion  of 
Ooombes  b  McOolre,  delivered  to  plaintiff, 
were  outstanding,  and  hence  the  title  in 
defendants  was  not  such  a  record  title  as 
was  in  the  contemplation  of  the  parties  and 
as  plaintiff  had  agreed  to  take.  We  agree 
with  the  contention  of  the  plaintiff  to  the 
effect  that  where  the  final  Judgment  In  a 
suit  for  partition  of  certain  described  lands 
shows  that  the  commissioners  appointed  to 
partition  said  lands  departed  from  the  first 
Judgment  in  said  suit  and  their  inatructions 
and  substituted  other  lands  for  those  which 
they  were  directed  to  partition,  such  Judg- 
ment Is  void,  does  not  affect  the  title  of  any 
of  the  parties  to  the  said  suit  in  any  of  said 
lands,  and  may  be  collaterally  attacked. 
Such  was  the  character  of  the  Judgment  en- 
tering into  defendants'  chain  of  title.  The 
abstract  of  title  furnished  by  them  to  the 
plaintiff  showed  that  certain  named  parties 
as  those  of  the  brothers  and  sisters  of  Malln- 
da Smith,  who  were  living,  and  the  descend- 
ants of  those  dead,  and  J.  W.  Ferris,  A. 
Rainey,  and  J.  T.  Downs,  were  the  Joint  own- 
ers of,  among  other  land,  the  northwest  one- 
half  which  Included  the  lot  in  controversy,  of  a 
tract  of  0  acres  of  land  that  had  been  recover- 
ed from  the  Houston  &  Texas  Central  Rail- 
way Company,  and  that  as  such  owners 
the  parties  named  were  entitled  to  recover 
their  respective  Interests  fixed  by  the  court 
as  dependent  upon  the  relationship  of  same 
to  Mallnda  Smith,  and  of  the  others,  their 
interests  as  attorneys  who  had  acquired 
same  as  attorneys'  fees.  The  Judgment  di- 
rected that  said  tract,  among  other  lands, 
should  be  divided  into  12  equal  parts  and 
allotted  to  the  different  parties  named  there- 
in according   to  their  respective  Interests. 


Commissioners  were  appointed  by  said  Judg- 
ment to  appraise  value  and  partition  said 
tract  with  other  lands  described  therein,  and 
In  obedience  to  the  writ  issued  from  the 
court  reported  that  they  bad  proceeded  to 
appraise,  value,  and  partition  the  said  3-acre 
tract,  together  with  other  lands  described  in 
said  writ.  The  commissioners  further  re- 
ported that  having  found  upon  survey  that 
the  said  8-acre  tract  had  been  theretofore 
subdivided  into  lots  and  blocks  appropriately 
named,  and  numbered,  etc.,  "and  being  ad- 
vised that  an  agreement  had  been  entered 
into  between  the  part  owners  of  said  above- 
described  premises  and  the  Houston  &  Texas 
Central  Railway  Company,  by  the  terms  of 
wbidk  agreement  the  said  part  owners  were 
to  exchange"  certain  named  lots,  all  compris- 
ed In  said  3-acre  tract,  including  the  lot  Involv- 
ed in  this  suit,  for  certain  other  lots  not  in- 
cluded in  said  tract,  that  they  had  proceeded 
to  substitute  the  lots  to  be  secured  by  said  part 
owners  In  exchange  for  the  lots  comprised  in 
the  S-acre  tract  and  to  partition  and  allot  said 
substituted  lots  instead  of  those  which  they 
had  been  directed  to  partition.  This  report  of 
the  commissioners  was  by  the  Judgment  of  the 
court  approved,  and  a  decree  entered  divest- 
ing and  vestlDg  title  in  accordance  therewith. 
The  Houston  &  Texas  Central  Railway  Com- 
pany was  not  a  party  to  that  suit,  and  the 
decree  of  partition  Just  referred  to  did  not 
undertake  or  purport,  so  far  as  shown  by  the 
record  sent  to  this  court,  to  divest  the  title 
of  the  Cole  heirs  to  the  lot  in  controversy  in  . 
this  suit  and  other  lots  to  be  received  by  the 
railway  company  in  the  exchange  referred 
to  In  the  commissioners'  report,  and  vest 
same  in  said  company.  The  partition  made 
by  said  commissioners  and  the  decree  of  the 
court  based  thereon  dealt  only  with  the  lots 
to  be  received  by  the  Cole  heirs  in  said  ex- 
change, and  do  not,  except  possibly  by  infer- 
ence, purport  to  divest  the  title  of  the  lot  in 
controversy  oat  of  any  one  or  to  vest  it  in 
anyona 

[t]  There  Is  nothing  in  the  abstract  of  ti- 
tle furnished  defendant  in  error  or  in  the 
proceedings  had  in  the  trial  of  this  case  to 
show  that  by  pleadings  oi)  othervrise  the 
parties  sought  specific  performance  of  the 
executory  contract  referred  to  by  the  com- 
missioners in  the  report.  Indeed,  there  ia 
nothing  in  said  abstract  or  proceedings  to 
show  that  such  a  ctmtract  ever  existed  ex- 
cept the  bare  statement  in  the  final  decree 
of  partition  purix>rting  to  be  a  part  of  the 
report  of  the  commissioners  to  the  effect  that 
said  commissioners  had  been  advised  that 
such  a  contract  had  been  entered  Into  be- 
tween the  parties.  It  afilrmatively  appears, 
we  think,  from  the  decrees  contained  in  the 
abstract,  that  the  suit  in  which  they  were 
rendered  was  simply  an  ordinary  suit  for  the 
partition  of  the  property  described  in  the 
pleadings.  This  being  true,  we  do  not  be- 
lieve it  correct  to  say,  in  determining  wheth- 
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«r  or  not  the  defendants  furnished  plaintiff 
an  abstract  showing  a  marketable  title,  that 
the  presumption  mast  obtain  that  pleadings 
were  filed  and  eyldence  introduced  upon  the 
hearing  of  the  commissioners'  report  before 
the  final  partition  decree  was  entered  in  the 
suit  of  the  Cole  h^rs,  which  authorized  the 
district  court  of  Dallas  county  to  substitute 
lots  not  Included  in  the  3-acre  tract  for  lots 
Included  therein,  and  which  the  commission- 
ers had  been  ordered  to  partition  and  dis- 
tribute among  said  heirs.  We  recognize  the 
rule  announced  tn  the  cases  cited  by  the  de- 
fendants in  respect  to  collateral  attacks  upon 
Judgments  and  the  presumptions  which  ordi- 
narily must  obtain  whea  a  court  of  record  as- 
sumes to  exercise  jurisdiction  In  a  given  case 
as  to  the  validity  of  its  proceedings,  but  we 
have  concluded  that  the  several  presumptions 
which  must  obtain  to  sustain  the  position  of 
the  defendants  in  this  case  cannot  be  Indulg- 
ed. We  think  that  notwithstanding  the  final 
decree  of  iNirtition  confirmed  the  report  of 
the  commi8sl<nier8,  In  which  it  was  recited 
that  said  commlssloneiB  had  been  advised 
that  the  C!ole  heirs  had  entered  into  an  agree- 
ment with  the  railway  company,  by  the  terms 
<rf  which  said  h^s  were  to  exchange  lots 
with  it,  said  decree  Is  insufficient  to  divest 
the  title  of  the  Cole  heirs  in  and  to  the  lot 
involved  in  this  suit.  But  whether  or  not 
the  abstract  furnished  the  plaintiff  showed  a 
good  title  in  the  defendants  is  not  the  ques- 

ti<Rl. 

r4]  The  c<M>tract  entered  into  between  the 
defendants  and  the  plaintiff  for  the  exchange 
of  lands  obligated  and  bound  the  defendants 
to  furnish  an  abstract  showing  a  "marketable 
title,"  and  it  has  been  correctly  held  that  a 
good  title  may  be  unmarketable  sometimes. 
The  deflnltiona  of  "marketable  title"  found  in 
the  adjudicated  cases  are  variously  framed, 
but  there  la  no  material  difference  attached 
to  its  meaning  by  any  of  them.  We  give 
some  of  the  definitions  found  in  adjudicated 
cases.  A  marketable  title  Is  one  "free  from 
Judicial  doubt  or  uncertainty  as  to  matter  of 
facts,  and  one  in  which  the  possession  can 
be  acquired  and  retained  without  Utlgatlon 
or  Judicial  decision."  Vought  v.  Williams, 
46  Hun  (N.  Y.)  638.  It  "is  one  that  Is  free 
from  reasonable  doubt.  There  is  reasonable 
doubt  when  there  is  uncertainty  as  to  some 
fact  appearing  In  the  course  of  its  deduction, 
and  the  doubt  must  be  such  as  affects  the 
value  of  the  land,  or  will  interfere  with  its 
sale"  Vought  v.  Williams,  120  N.  Y.  253, 
24  N.  B.  195,  8  U  B.  A,  681,  17  Am.  St.  B^. 
634;  Boberts  &  Corley  v.  McFadden,  Weiss  & 
Kyle,  82  Tex.  av.  App.  47,  74  S.  W.  105; 
Austin  V.  Bamum,  S2  Minn.  186,  58  N.  W. 
1132.  "It  is  on«  of  such  a  character  as 
should  assure  to  the  vendee  a  peaceful  enjoy- 
ment of  the  pr<^}erty.  Bam&id  v.  Brown, 
112  Mich.  452,  70  N.  W.  1038,  67  Am.  St  Bep. 
381.  A  marketable  Utle  is  defined  to  be,  "In 
equity,  a  title  in  which  there  is  no  doubt  In- 
virfved  eitbex  as  to  matter  of  law  or  faot. 


Dalzell  V.  Crawford  (Pa.)  2  Law  J.  17, 1  Pars. 
BJq.  Cases,  8745."  In  Brokaw  v.  Duffy,  166 
N.  Y.  8»1,  69  N.  B.  196,  it  is  said  that  "a  title 
is  not  marketable  when  it  exposes  the  party, 
holding  it  to  Utigatlon.  •  •  •  The  dis- 
tinction which  once  prevailed  as  to  market- 
able titles  between  conrts  of  law  and  equity 
no  longer  exists,  and  an  action  at  law  by 
the  vendee  to  recover  back  purchase  money 
paid  may  be  based  upon  the  same  ground 
that  would  justify  a  court  of  equity  in  refus- 
ing to  compel  him  to  accept  the  title." 

[B]  The  record  title  shown  by  the  abstract 
furnished  the  plaintiff  was  not  such,  in  our 
opinion,  as  to  require  the  plaintiff  to  accept 
it  under  the  terms  of  the  contract  entered 
Into  with  def^idants,  but  the  question  re- 
mains: Did  said  abstract  show  such  a  title 
by  limitation  as  to  require  plaintiff  to  accept 
It?  We  think  not  The  tiUe  of  the  defend- 
ants by  limitation  depends  very  probably  "on 
an  Issue  of  fact  as  to  which  some  dispute  may 
arise."  If  so,  such  a  title  is  not  the  mar 
ketable  title  called  for  in  the  contract  Hel- 
ler V.  Cohen,  154  N.  Y.  299,  48  N.  B.  527: 
Cline  V.  Booty,  176  8.  W.  1081 :  McLaughlin 
V.  Brown,  126  S.  W.  292. 

[I]  But  under  a  contract,  as  in  this  case,  by 
which  the  vendor  agrees  to  convey  market' 
able  title,  a  showing  of  title  by  limitation 
made  only  by  an  ex  parte  affidavit  shown 
in  an  abstract  is  wholly  insufficient  The 
only  evidence  of  title  In  defotdants  by  limi- 
tation contained  in  the  abstract  furnished 
plaintiff  is  the  affidavit  of  Jobn  Tomson,  one 
of  the  parties  through  whom  defendants 
sought  to  deralgn  title.  In  this  affidavit 
Tomson  simply  said: 

"Since  our  purchase  of  this  property  in  1882, 
same  has  been  improved,  rent^,  and  used  con- 
tinuously by  us  tnroueh  our  tenants,  and  our 
title  has  never  been  calted  in  question." 

This  affidavit  does  not  state  the  requisite 
facts  to  show  title  by  limitation,  but  if  it 
did  it  would  not  suffice  to  meet  the  demand 
of  the  contract  entered  into  between  the  de- 
fendants and  the  plaintiff  for  an  abstract 
showing  nuirketable  title.  The  mere  ex  par- 
te affidavit  of  a  party  as  to  limitation  form- 
ing a  part  of  an  abstract  of  title,  even  when 
placed  of  record,  is  purely  hearsay  and  Inad- 
missible as  evidence  in  the  courts,  and  is  not 
record  evidence  of  title.  Cline  v.  Booty,  su- 
pra, and  authorities  therein  cited. 

[7]  Under  his  contract  plaintiff  did  not 
have  to  look  beyond  the  abstract  of  title  fur- 
nished to  him  by  the  defendants,  and  al- 
though the  trial  court  found  that  as  a  matter 
of  fact  defendants  had  a  good  title  by  limita- 
tion plaintiff's  rights  were  not  to  be  deter- 
mined upon  the  showing  made  at  the  trial  of 
this  case,  long  after  he  had  notified  defend- 
ants of  his  determination  to  rescind  the  con- 
tract of  exchange,  and  the  trial  court  was 
Justified  In  rendering  its  judgment  In  ignoi>- 
Ing  such  finding  and  the  evidence  upon  which 
it  was  based. 

We  have  discussed  only  what  we  conceive 
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to  be  the  controlling  questions  arlstng  on  the 
appeal,  and  the  conclusions  reached  and  ex- 
pressed rendered  It  unnecessary  to  consider 
the  subsidiary  or  collateral  questions  pre- 
sented and  discussed  in  the  able  brief  of 
counsel  for  the  defendants. 

Believing  the  record  discloses  no  such  error 
as  would  Justify  us  In  rererslng  the  case,  the 
Judgment  of  the  court  below  Is  affirmed. 


BOBERT  McLANE  CO.  v.  SWERNEMANN  ft 

SCHKADE  et  aL     (No.  5665.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Oct  25,  1916.) 

1.  Tbxai.  ^=»395(2)— Firdiros  or  Fact  and 
Conclusions  of  Law— Indefinitkness. 
Though  a  trial  court's  findings  of  fact  and 

conclusions  of  law  were  somewhat  mixed,  that 
is  immaterial  where  the  facts  found  sufficiently 
appear. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  I  928;  Dec.  Dig.  «=>395(2).] 

2.  Sales  «=»73— "Sale  by  Sample"— What 
Constitutes. 

When  the  designation  of  quality  is  by  refer- 
ence to  sample,  the  sale  is  one  by  sample. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  188;  Dec.  Dig.  «s>73. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sale  by  Sample.] 

3.  Sales  «=>271— Sals  bt  Sample— Implica- 
tion. 

A  sale  by  sample  implies  a  warranty  that 
the  goods  sold  are  equal  in  kind  and  quality  to 
the  sample. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  !§  76&-771;  Dec.  Dig.  «=»271.] 

4.  Sales  «=3l68(5)  —  Sale  bt  Sample  —  In- 
spection. 

Where  goods  are  sold  by  sample,  the  pur- 
chaser has  the  right  to  inspect  them,  and  if  not 
equal  in  kind  and  quality  with  the  sample,  he 
may  reject  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent, 
Dig.  i  407;   Dec  Dig.  «S=»168(5).] 

5.  Sales  «=970— Sale  bt  Samflb— Placb  of 
Deuvebt. 

Generally,  hi  the  absence  of  special  agree- 
ment, the  place  of  delivery  in  case  of  a  sale  by 
sample  is  Uie  place  of  inspection. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  St  214-216;  Dec.  Dig.  «=>79.] 

6.  Sales  «=3201(4>— Sale  bt  Samflb— Place 
OF  Delivebt. 

Where  onions  were  sold  by  sample  at  a  fixed 
price  per  pound,  less  freight,  and  when  deliv- 
ered to  the  carrier  were  equal  in  quality  to  the 
sample,  title  then  passed  to  the  buyer,  though  he 
was  entitled  to  inspect  them,  to  determine 
whether  they  were  equal  to  the  sample,  and  be 
is  liable  for  the  purchase  price  notwithstanding 
they  were  injured  in  transit  through  the  car- 
rier's negligence,  for  if  goods  are  to  be  shipped 
to  a  purchaser,  delivery  to  a  common  carrier,  is, 
in  the  absence  of  agreement  to  the  contrary,  a 
delivery  to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  a  535,  636;   Dec  Dig.  «3»201(4).] 

7.  Sales  «=»201(2)—CoNTBACT6h— Delivebt. 

Where  there  is  a  special  contract  that  goods 
are  to  be  delivered  to  a  particular  place,  title 
does  not  pass  until  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  630;   Dec.  Dig.  <S=»201(2).] 


8.  Sales   «=»79— Delitert— Aobbement. 

That  goods  are  to  be  shipped  to  a  particular 
place  does  not  show  that  the  seller  is  to  deliver 
them  at  such  place. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  214-216;  Dec.  Dig.  «=>79.] 

9.  Sales  «=>181(1)  —  Delivebt  —  Pbesump- 

TIOMS. 

In  the  absence  of  an  agreement  to  deliver 
goods  sold  at  a  particular  place,  the  presump- 
tion is  that  delivery  is  to  be  made  at  the  place 
of  sale,  and  in  such  case,  though  sale  Is  by  sam- 
ple, acceptance  need  not  be  shown.  ■ 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent, 
Dig.  tt  473-476;  Dec  Di«.  «=»181(1).] 

10.  Sales   «=>150(2)— Selleb— Liabilitt   of. 
Where  title  to  goods  sold  passed  on  deliv- 
ery to  the  carrier,  the  seller  is  not  liable  for 
the  carrier's  negligence. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  354,  355;   Dec.  Dig.  «=>150(2).] 

11.  Appeal  and  Ebbob  <$=>877(5)— Review— 
Pebsons  ENTn-LED  TO  Allege  B^bbob. 

In  an  action  by  seller  of  goods  against  the 
purchaser  and  the  carrier,  judgment  was  render- 
ed against  the  purchaser  on  the  theory  that 
title  passed  upon  delivery  to  the  carrier,  and  re- 
covery in  favor  of  the  seller  against  the  carrier 
was  denied.  The  purchaser  filed  no  cross-action 
against  the  carrier,  and  the  seller  did  not  com- 
plain of  the  denial  of  relief  against  the  carrier. 
HM  that  on  appeal,  the  purchaser  conid  not 
complain  of  the  failure  of  the  court  to  find  in 
favor  of  the  seller  against  the  carrier. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3562,  8568;  Dec  Dig. 
«8=»877(5).] 

12.  Pleading  «s3l49  —  Cbobs-Complaint  — 
Right  to  Oountbbclaim. 

In  an  action  by  seller  of  goods  against  the 
purchaser  and  the  carrier,  the  purchaser  may, 
the  goods  having  been  Injured  in  transit,  cross- 
complain  against  the  carrier ;  the  seller  con- 
tending that  title  paned  to  the  purchaser  on  de- 
livery to  carrier. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  |  801 ;   Dec  Dig.  «=»149.] 

Appeal  from  Lee  County  Court;  John  H. 
Tate,  Judge. 

Action  by  Swememann  &  Sdikade  and 
others  against  the  Robert  McLane  Company 
and  the  San  Antonio  &  Aransas  Pass  Railway 
Company.  From  a  judgment  for  plaintiffs 
against  the  named  defendant,  it  appeahs. 
Affirmed. 

P.  J.  Alexander,  of  Glddings,  and  Hender- 
son, Kidd  &  Gillis,  of  Cameron,  for  appellant 
Richard  W.  Mayfleld  and  Thos.  W.  Tbomjp- 
Bon,  both  of  Glddings,  for  aroellees. 

Findings  of  Fact 
JENKINS,  J.  The  appellees  InsUtnted 
suit  in  the  Justice's  court  against  appellant 
and  the  San  Antonio  &  Aransas  Pass  Ball- 
way  Company  to  recover  the  value  of  certain 
onions  shipped  by  appellees  from  Lexington 
in  Lee  county,  over  said  railway  company's 
road  to  appellant  at  Cameron  in  Milam 
county.  Upon  appeal  from  a  Judgment  of 
the  Justice  court,  there  was  a  trial  in  tlie 
county  court  before  the  court  without  a  Jury, 
which  resulted  in  a  Judgment  for  aK>ellees 
against  appellant,  and  in  favor  of  the  rall- 
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■way  company,  from  which  Judgment  appel- 
lant has  prosecuted  this  appeal. 

The  court  filed  Its  findings  of  fact,  which, 
In  snbstance,  are  that  appellees  sold  to  ap- 
pellant onions,  as  alleged,  by  sample  fur- 
nished api>ellant  at  its  place  of  business  at 
Cameron,  Tex.,  at  2  cents  per  jwund,  less 
freight,  and  that  the  onions  when  delivered 
to  the  railway  company  by  the  appellees  at 
XiCxtagton,  appellee's  shipping  point,  were 
In  every  respect  equal  to  the  samples  fur- 
nished to  appellants. 

The  evidence  shows  that  the  onions  were 
injured  in  transportation  by  the  negligence 
of  the  railway  company,  and  that  when  they 
arrived  at  Cameron  they  were  almost  worth- 
less. The  appellant  had  no  place  of  busi- 
ness, except  at  Cameron,  and  had  no  oppor- 
tunity to  inspect  the  onions  until  their  ar- 
rival at  Cameron,  which  fact  was  known  to 
appellees  at  the  time  of  the  sale. 

Opinion. 

[1-10]  "The  trial  court  held,  as  a  matter  of 
law,  that  the  only  thing  incumbent  upon  ap- 
Itellees  was  to  deliver  the  onions  to  the  rail- 
way company  at  Lexington  equal  to  the  sam- 
ple by  which  they  were  sold,  and  that,  hav- 
ing done  80,  they  thereupon  became  the  prop- 
erty of  the  appellants,  and  that  appellant 
was  thereupon  bound  to  pay  appellees  the 
agreed  price;  and  as  the  onions,  when  in- 
jured by  the  railway  company,  were  the 
property  of  appellant,  the  appellees  had  no 
cause  of  action  against  the  railway  com- 
pany. BIzcept  as  to  holding  that  the  appel- 
lees had  no  cause  of  action  against  the  rail- 
way company,  and  as  to  which  no  error  is 
assigned,  we  concur  in  the  trial  court's  con- 
clusion of  law,  as  well  as  tn  its  finding  of 
fact 

The  trial  court's  findings  of  fact  and  con- 
clusions of  law  are  somewhat  mixed,  bat 
this  is  Immaterial,  as  it  appears  with  suffi- 
cient deamess  what  facts  it  found.  "Wells 
V.  Xarbrough,  84  Tex.  660,  19  S.  W.  865; 
Byon'B  Heirs  v.  Rust,  65  Tex.  580;  Transit 
Co.  T.  Alexander,  90  S.  W.  1119;  Mortgage 
Co.  V.  McCarty,  34  S.  W.  306.  When  the 
designation  of  quality  is  by  reference  to 
sample,  the  sale  is  by  sample.  86  Oyc.  223. 
A  sale  by  sample  implies  a  warranty  that 
the  goods  sold  are  equal  In  kind  apd  quality 
to  the  sample.  Hume  t.  Oil  Co.,  27  Tex. 
Civ.  App.  366,  65  S.  W.  390;  Shoe  Co.  v. 
HamUton,  18  Tex.  Civ.  App.  283,  44  S.  W. 
405;  Keeler  v.  Mfg.  Co.,  43  Tex.  Civ.  App. 
555,  96  S.  W.  1098.  A  sale  by  sample  im- 
plies that  the  purchaser  has  the  right  to  In- 
spect the  goods,  and  tf  they  are  not  equal  in 
kind  and  quality  with  the  sample,  he  may 
reject  them.  35  Cyc.  223-225.  In  the  ab- 
sence of  special  agrreement,  the  place  of  de- 
livery is  generally  the  place  of  inspection. 
86  Cyc.  226. 

But  it  does  not  follow  that  the  goods  must 
equal  the  sample  when  they  arrive  at  tbeli 


destination.  They  must  be  such  at  the  time 
of  their  delivery  by  the  seller  to  the  pur- 
chaser. If  the  seller  deliver  goods  not  of 
the  kind  and  quality  purchased,  the  minds 
of  the  parties  never  met  as  to  such  goods, 
and  hence  there  Is  no  sale.  The  seller  In 
such  case  has  breached  his  contract.  But  If 
they  are  equal  to  sample  when  delivered  to 
the  purchaser,  the  contract  becomes  execut- 
ed by  such  delivery,  the  title  passes  to  the 
purchaser  and  the  seller  Is  entitled  to  price 
agreed  upon.  Thus  It  la  seen  the  question, 
when  are  the  goods  to  be  considered  as  de- 
livered to  the  purchaser?  may  be,  and  in  the 
instant  case  la  the  controlling  Issue. 

If  there  Is  a  special  contract  that  the 
goods  are  to  be  delivered  at  a  particular 
place,  the  title  does  not  pass  until  thej^  are 
delivered  at  such  place.  Grelf  v.  Sellgman, 
82  S.  W.  583;  Railway  Co.  v.  Scott,  4  Tex. 
Civ.  App.  70,  26  S.  W.  239;  Hatch  v.  OU 
Co.,  100  U.  S.  124,  25  L.  Bd.  554;  Carpet 
Co.  V.  MlUer  ft  Co.,  38  Tex.  Civ.  App.  575, 
86  S.  W.  662.  In  the  case  last  cited  the 
court  found  that  the  llnters  were  to  be  ship- 
ped to  Boston,  Mass.,  "and  that  the  same 
should  on  inspection  there  by  appellant  be 
equal  to  the  samples."  (Italics  ours.)  The 
fact  that  the  goods  are  to  be  shipped  to  a 
certain  place  does  not  show  that  the  seller 
is  to  deliver  them  at  such  place.  Burton  v. 
Crate  Co.,  161  S.  W.  25;  Battaglia  v.  Thom- 
as, 6  Tex.  Civ.  App.  563,  23  S.  W.  885,  1118. 
In  the  absence  of  an  agreement  to  deliver  at 
a  particular  place,  the  presumption  Is  that 
delivery  Is  to  be  made  at  the  place  of  sale, 
and  In  such  case  acceptance  need  not  be 
&hown.  Hatch  v.  Oil  Co.,  supra,  100  U.  S. 
557,  25  L.  Ed.  564.  And  the  quality  of  the 
goods  Is  to  be  determined  as  of  the  place  of 
sale.    35  Cyc.  225. 

If  the  goods  are  to  be  shipped  to  the  pur- 
chaser, in  the  absence  of  an  agreement  to 
the  contrary,  delivery  to  a  common  carrier 
Is  delivery  to  the  purchaser.  Rea  v. 
Sdiow,  42  Tex.  Civ.  App.  600,  93  S.  W. 
706;  Grelf  v.  Sellgman,  supra,  82  S.  W. 
534.  If  the  goods  at  the  time  of  their  de- 
livery to  the  buyer,  at  which  time  they 
became  bis  property,  are  of  the  kind  and 
quality  represented  by  the  sample,  the  sale 
is  completed,  and  it  follows  from  the  legal 
propositions  hereinbefore  stated,  that  though 
a  purchaser  of  goods  sold  by  sample  has  the 
right  to  Inspect  them  upon  their  arrival  at 
his  place  of  business,  such  inspection  Is  only 
for  the  purpose  of  determining  whether  or 
not  at  the  time  they  were  delivered  to  the 
common  carrier  they  were  equal  to  the 
sample  by  which  he  bought,  and  not  as  to 
whether  they  have  deteriorated  while  being 
shipped  to  him.  35  Cya  195.  The  seller  is 
not  responsible  for  the  negligence  of  the  rail- 
way company  in  making  the  shipment.  De 
Stefano  v.  Todaro^  83  S.  W.  390. 

[11,12]  Appellant  assigns  error  on  the 
faUure  of  Uxe  court  to  render  Judgment  for 
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the  appellees  against  the  railway  company. 
As  the  appellant  did  not  file  any  croBs-ac- 
tlon  against  the  railway  company,  and  as 
the  appellees  are  not  complaining  of  the  ac- 
tion of  the  court  In  this  regard,  this  assign- 
ment Is  overruled.  The'  appellant  might 
have  filed  such  cross-action.  Kemendo  t. 
Fruit  Co.,  61  Tex.. Civ.  App.  631,  131  S.  W. 
73 ;  Railway  Co.  ▼.  Turner,  43  Tex.  Civ.  App. 
608,  97  S.  W.  609.    But  It  did  not  do  so. 

Finding  no  error  of  record,  the  Judgment 
of  the  trial  court  Is  affirmed. 

Affirmed. 


MISSOURI,  K.  A  T.  BY.  CO.  OF  TEXAS  t. 

BOBERTSON.     (No.  1661.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Oct  26.  1916.) 

1.  Bailboadb  «=»312(3),  313— Cbossiho  Ac- 

OIDENT— FAILUBB  to  GIVE  SlONAI.. 

Where  a  person  was  thrown  from  a  wagmi 
because,  when  he  approached  a  crossing,  a  train 
standing  nearby  was  started  and  moved  partly 
over  the  crossing  without  giving  the  statutory 
signal  or  ringing  the  bell,  the  railroad  com- 
pany was  liaMe;  the  failure  to  give  the  signal 
under  the  circumstances  being  negligence  per  sa 
[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  U  990,  1002;   Dec.  Dig.  «s>312(3), 

2.  Bailboads  <sa31S— SiQWAia— S  u  ntfirru  Tia> 
Wabnirg. 

When  some  other  character  of  warning  is 
relied  upon  by  a  railroad  as  a  substitute  for 
the  statutory  signals,  it  most  appear  that  the 
injured  party  had  actual  notice  of  the  substi- 
tuted warning. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  f  1002;    Dee.  Dig.  «=>313.] 

3.  Bailboadb  ®s>860(29)  —  CBoaaiRa  Acci- 
dent —  CONTBIBUTOBY  NXOUOEUCK  —  QUX^ 
TJON  1X>B  JVBT. 

Where  one  crossing  a  set  of  tracks  was  sud- 
denly told  by  a  brakeman  that  a  train  on  an- 
other track  was  to  be  moved,  and  was  injured 
by 'being  thrown  from  his  wagon  when  he  at- 
tempted to  get  out  of  the  way,  the  question  of 
his  contributory  negligence  was  for  the  jury,  al- 
thou^  if  he  had  remained  in  the  situation  he  was 
when  warned  he  would  not  have  been  injured, 
since  a  i>erson  who  is  injured  while  acting  upon 
the  reasonable  appearance  of  danger  and  in  an 
effort  to  extricate  himself  is  protected  by  the 
same  rules  which  apply  when  the  danger  is  reaL 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1188;   Dec.  Dig.  «=>360(29).] 

4.  Tbial  «s»242— GoNrnsiRO    Inbtbuotiohb. 

In  action  for  injuries  from  crossing  accident 
an  instruction  that  if  the  jury  believed  from  the 
evidence  that  plaintiff  was  injured  as  alleged  by 
him  in  petition  and  "that  the  same  was  the 
proximate  result  of  the  negligence  of  defendant 
*  *  •  as  alleged  *  ••  in  his  petition,  in 
either  of  the  manners  set  out  in  paragraph  2,  3, 
4,  or  5,"  without  contributory  negligence  by 
plaintiff,  then  to  find  for  plaintiff,  etc.,  was  er- 
roneous as  confusing  and  apt  to  mislead,  since 
the  language  used  virtually  told  the  jury  that 
if  the  facts  stated  in  any  one  of  the  paragraphs 
were  found  by  them  to  be  true,  this  was  suffi- 
cient proof  of  negligence  by  defendant,  although 
the  acts  and  omissions  mentioned  in  detail  in 
paragraphs  4  and  6  were  not  charged  therein 
to  be  negligent 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  669-676;  Dec.  Dig.  «=»242.] 


R.  NKOUSEKOK    «=>141(8)    '—    OonTBIBTITOKr 
NEOIIGENCT— iKBTBtJCnOW. 

In  action  for  negligent  injuries,  an  Instmo- 
tion  that  if  the  Jury  bdieved  that  plaintiff's  in- 
jury was  the  proxiniate  result  of  his  own  neg- 
ligence and  not  due  to  the  negligence  of  the  de- 
fendant to  find  for  defendant  was  error  ss  re- 
quiring the  jury,  in  order  to  find  for  defendsnt 
to  find  not  only  plaintiff's  contributory  negli- 
gence, but  also  absence  of  any  n^ligence  of  de- 
fendant 

[Ed.  Note.— BV>r  other  cases,  see  Negligence, 
Cent  Dig.   i  891;    Dec  IMg.  «=»141(8).] 

6.  Tbiai.  4=>256(1)— iNBTBirCTiONS. 

A  party  desiring  a  more  explicit  or  compr»- 
hensive  presentation  of  an  issue  by  the  court 
should  request  it  by  appropriate  instructions. 

[Ed.  Note.— For  other  coses,  see  Triti,  Cent. 
Dig.  II  628,  638;  Dec.  Dig.  «=»266(1).] 

Appeal  from  District  Court,  Marion  Coun- 
ty; J.  A.  Ward,  Judge. 

Action  by  W.  D.  Robertson  against  thft 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  From  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  remanded. 

Sauuter  &  Singleton,  of  Jefferson,  and 
Chas.  C.  Huff,  of  Dallas,  for  appellant  S.  P. 
Jones  and  T.  P.  Harte,  of  Marshall,  for  ap- 
pellee. 

HODGES,  J.  Thla  appeal  is  from  a  judg- 
ment awarding  the  appellee  $5,000  as  damag- 
es for  personal  Injuries  sustained  at  a  pub- 
lic crossing  in  the  city  of  Jefferson,  Tex. 
The  facts  show  that  the  appellee  resided  In 
the  country,  and  had  gone  to  Jefferson  that 
day  with  a  wagonload  of  cotton,  which  hB 
delivered  at  a  warehouse  near  the  appel- 
lant's depot  The  depot  was  located  between 
two  streets  which  crossed  the  appellant's 
track  at  right  angles.  In  going  to  the  ware- 
house, which  was  on  tlie  east  side  of  the 
railroad,  appellee  crossed  the  tracks  north 
of  the  depot  and  turned  south.  While  he  was 
at  the  warehouse  unloading  his  cotton  a 
freight  train  came  into  the  station  from 
the  north,  and  in  due  time  openings  were 
made  so  as  to  prevent  blocking  the  street 
crossing;  the  train  being  divided  into  three 
sections.  Appellee  saw  this  train,  and  knew 
that  it  was  still  there  when  he  left  the  ware- 
house. Ue  returned  by  the  same  route  he 
traveled  in  going,  and  undertook  to  cross  the 
railroad  at  the  same  point  north  of  the  de- 
pot A  part  of  his  route  was  parallel  with 
the  raUr<Mtd,  and  he  went  on  the  crossing  at 
an  oblique  angle.  There  were  several  side- 
tradis  at  that  point.  In  addition  to  the  main 
line.  While  he  was  attempting  to  drive  his 
team  around  a  box  car  standing  on  the  main 
line,  he  fell  from  or  was  thrown  out  of  his 
wagon  and  sustained  the  injuries  for  wbldi 
he  sued. 

The  first  error  assigned  complains  of  the 
insufficiency  of  the  evidence  to  support  the 
verdict  In  stating  his  cause  of  action  the 
appellee  sets  ont  fonr  distinct,  and  to  some 
extent  InconsiBtent,   grounds  of  negligence. 
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After  proper  preliminary  aTermenta,  be 
states  his  cause  of  action  In  paragraphs  2, 
3,  4,  and  Q  of  Ills  petition.  We  ahaU  state 
only  the  substance  of  these  paragraphs,  as 
follows: 

Second.  "Hie  street  leadtng  from  the  cotton 
platform  to  appellee's  home  was  pardally  block- 
ed, but  a  safflcient  opening  had  been  left  to 
enable  persons  to  cross.  After  the  cars  had 
been  standing  for  some  ten  minutes  or  longer, 
plaintiS  started  to  drive  his  team  acrpas  the 
track;  and  after  he  had  driven  upon  one  of  the 
tracks,  and  while  in  the  act  of  driving  his  team 
across  another  immediately  in  front  of  him,  one 
of  the  employes  of  the  railway  company  rushed 
suddenly  from  behind  some  cars  and  spoke 
abruptly,  frightening  the  plaintiffs  team  and 
causing  same  to  shy  and  throw  the  plaintiff 
from  his  wagon  against  one  of  the  cars  or  some 
other  hard  substance." 

l%ird.  "When  he  was  driving  his  team  across 
the  tracks,  one  of  the  employte  of  the  defend- 
ant rushed  from  behind  the  cars  and  ordered  the 
plaintiff  to  stop.  Plaintiff,  being  in  a  perilous 
situation  and  not  bdng  able  to  tell  whetiier  the 
cars  on  the  main  line  or  one  of  the  side  tracks 
were  about  to  be  moved,  endeavored  to  drive 
acro«  the  track,  believing  that  was  the  safest 
course  to  take.  The  employ^  spoke  in  a  loud 
tone  of  voice  while  he  rushed  from  behind  the 
car,  which  frightened  the  plaintiff's  team,  caus- 
ing them  to  shy  and  throw  him  from  his  wagon." 

Fourth.  "While  plaintiff  was  passing  over  the 
tracks  of  the  defoidant  railway  company,  the 
defendant.  Its  servants  and  employAi  in  charge 
of  the  cars;  without  giving  any  warning  what- 
ever to  ^e  plaintiff,  suddenly  started  the  cars 
in  motion,  or  strack  them,  making  a  loud  noise, 
which  caused  plaintiff's  team  to  become  fright- 
ened and  jump  or  run,  which  jerked  or  threw 
him  from  the  wagon,  inflicting  the  injuries  of 
which  he  complains." 

Fifth.  "When  the  plaintiff  approached  the  rail- 
road tracks  the  cars  were  standing  still,  and 
there  appeared  to  be  nothing  to  prevent  him 
from  driving  across.  The  employes  of  the  de- 
fendant gave  no  rignal  or  warning  of  any 
character  that  indicated  that  it  was  not  safe 
for  him  to  drive  across  or  that  there  was  any 
intention  upon  their  part  to  cause  the  cars  to 
move,  until  after  plaintiff  had  driven  his  team 
upon  the  tracks  and  had  placed  the  same  in  sndi 
position  that  any  warning  given  to  him  only 
tended  to  confuse  him.  That  he  was  in  a  posi- 
tion where  he  could  not  extricate  himself  from 
the  dangers  in  a  better  way  than  by  endeavor- 
ing to  drive  his  team  across  all  of  the  tracks. 
That  while  so  doing  the  persons  in  charge  of  the 
train,  without  warning,  started  or  struck  the 
same,  which  caused  a  loud  rattling  noise,  which 
frightened  the  plaintUFs  team  and  caused  them 
to  jump  or  run,  by  reason  of  which  he  was 
thrown  from  the  wagon  and  injured." 

The  appellee  testified  at  length  in  his  own 
behalf.  His  account  of  how  the  Injnry  oc- 
curred Is  substantially  as  follows:  A  train 
came  into  the  depot  after  he  got  to  the  oot- 
tonyard.  He  took  It  to  be  a  freight  train. 
This  was  between  2  and  8  o'clock  In  the  after- 
noon. ISiere  were  some  wagons  ahead  of 
blm,  and  be  bad  to  remain  some  little  time 
before  be  could  onload  his  cotton.  There 
were  three  tracks  to  be  crossed — two  east 
of  the  depot,  and  one  west  of  the  depot  In 
going  out  from  the  platform  he  drove  on  the 
first  track;  and  while  his  team  was  within 
three  or  fon^  feet  of  the  second  track  a  man 
appeared  and  called  to  blm  in  a  loud  Tolce, 
saying: 


"Stop!     Tou  are  gofaig  to  be  killed!    Don't 

you  see  that  engine  coming  in  there?" 

The  person  seemed  to  be  excited  and  in  a 
harry.  When  he  heard  that  command  he 
stopped  his  team  and  looked  to  see  if  he 
could  discover  the  engine.  He  looked  down 
the  track  some  distance  from  him  and  saw 
the  engine,  which  was  emitting  smoke  or 
steam.  He  could  not  tell  which  track  the 
engine  was  on.  There  were  tbree  or  four 
cars  on  the  track  oa  which  he  bad  driven. 
When  he  discovered  the  engine  In  that  situa- 
tion be  tbongbt  tbe  best  thing  be  could  do 
would  be  to  get  off  of  this  track.  He  knew 
that  If  the  engine  came  back  on  that  track 
It  would  be  bound  to  hit  bis  wagon,  and 
thought  15  he  could  get  In  between  tbe  tracks, 
and  probably  cross,  that  would  be  the  best 
way  out    He  says: 

"I  wanted  to  move  on  because  I  knew  I  oouU 
not  stay  where  I  was.  I  was  afraid  I  would  get 
hurt" 

The  wagon  was  then  on  the  east  track,  and 
tbe  heads  of  his  horses  were  on  the  next 
track.  The  first  thing  that  occurred  to  blm 
was  to  get  off  the  side  track  and  then  get 
across  the  other.  He  then  started  his  team 
and  Immediately  turned  round  and  called  to 
bis  son,  who  was  in  another  wagon  following, 
not  to  come  on  to  tbe  crossing.  At  that  time 
the  team  was  moving  slowly.  He  beard  a 
"racket"  and  felt  the  team  Jerk.  It  was  a 
bumping  or  knocking  noise ;  he  could  not  tell 
just  what  It  was;  It  sounded  like  the  train 
had  started ;  It  was  right  at  his  left  towards 
tbe  depot.  When  this  occurred  the  horses 
jumped  and  jerked  the  wagon  a  little  for- 
ward, turned  to  tbe  right,  and  threw  blm  out. 
He  was  standing  up  In  the  wagon  at  the 
time  because  be  had  no  seat  The  wagon  bed 
was  about  a  foot  or  more  In  depth.  Another 
party,  by  the  name  of  Bryant  Williams,  was 
In  the  wagon  with  him.  He  further  testified 
tbat  tbe  bell  was  not  rung  or  the  whistle 
blown ;  that  be  heard  no  one  warn  blm  not 
to  come  on  tbe  track,  until  after  be  bad  cross- 
ed tbe  first  track.  At  tbe  time  tbe  borses 
Jumped  be  was  looking  back  talking  to  tbe 
man  in  tbe  next  wagon.  He  states  that  he 
does  not  know  definitely  what  frightened  bis 
team — whether  It  was  some  man  coming  from 
behind  a  car,  or  the  noise  of  tbe  train.  Ue 
denied  that  the  fall  was  caused  by  the  wheel 
sliding  along  tbe  side  of  tbe  rail.  He  admit- 
ted, however,  tbat  tbe  wheel  did  strike  tbe 
rail  at  an  oblique  angle.    He  says: 

"I  could  not  swear  what  frightened  my  team. 
They  shied  to  tbe  right  and  cut  the  wagon,  and 
it  Just  flopped  me  out  of  it  I  think  the  wheel 
struck  the  rails  when  they  jumped;  it  was  after 
I  started  tbe  wagon — after  I  had  stopped  when 
the  wagon  elided  when  it  strack  the  rails  after 
I  started  the  second  time.  I  did  not  see  the 
cars  move.  I  don't  know  positively  what 
frightened  the  horses.  It  was  the  fuss  or  some- 
thing. They  did  not  run  away.  I  had  the  lines 
in  my  hands  when  I  fell." 

The  testimony  of  Bryant  Wllliama,  a  wit- 
ness for  the  plaintiff,  Is,  In  substance,  that  he 
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was  In  the  wagon  with  Robertson,  resting 
on  bis  knees,  with  his  back  towards  Robert- 
son, looking  In  a  different  direction  from 
that  in  which  the  wagon  was  moving.  He 
saw  no  one  give  Robertson  any  warning  or 
signal  to  stop.  Robertson  did  not  stop  his 
wagon,  but  kept  on  moving;  and  Jnst  as  the 
team  was  going  around  the  end  of  a  car 
standing  on  the  main  line  the  string  of  cars 
vas  struck  by  the  engine,  causing  them  to 
move.  The  horses  shied  to  the  right  and 
Jerked  the  wagon.  He  turned  his  head  Just 
in  time  to  see  Robertson  as  he  was  falling. 

Appellant  introduced  a  considerable  amount 
of  testimony,  all  of  which  tended  to  show 
that  the  cars  were  not  moved,  and  that 
Robertson  had  been  warned  not  to  go  on  the 
track.  In  rebuttal  the  appellee  Introduced 
two  witnesses,  Jones  and  Olds,  who  were 
present  at  the  time  the  accident  happened. 

Jones  testified  that  the  train  was  stand- 
ing on  the  main  line,  and  he  and  others  were 
waiting  for  it  to  move;  that  the  train  did 
move  before  Robertson  fell  out  of  the  wag- 
on. The  brakeman  had  signaled  the  engi- 
neer to  back  up,  and  the  train  had  Just 
started  to  moving  as  Robertson  was  coming 
on  up  towards  the  railroad.  The  brakeman 
saw  him  coming,  and  "hollowed"  to  him  to 
stop,  but  the  latter  kept  on  coming.  The 
brakeman  then  ran  to  the  other  side  to  flag 
the  engineer  to  stop.  The  train  was  moved 
about  15  feet.  It  and  the  wagon  met  on  the 
crossing  Just  as  the  train  stopped.  "The  car 
had  a  little  the  edge  on  the  wagon ;  that  is, 
It  had  more  of  the  crossing ;  and  the  wagon 
Just  ran  In  against  the  box  car,  and  the 
tongue  hit  the  box  car  and  the  man  fell  out 
head  foremost"  On.  cross-examination  this 
witness  said  that  Robertson  was  down  in 
the  flat  when  the  brakeman  called  to  him  to 
stop ;  he  had  not  gotten  to  the  crossing,  was 
some  40  or  60  feet  from  it.  He  beard  the 
brakeman  say  "Stop"  twice,  but  Robertson 
failed  to  heed  the  warning.  Robertson  was 
traveling  so  fast  In  the  wagon  the  brake- 
man  Just  had  time  enough  to  run  back  on 
the  other  side  and  flag  the  engineer.  The 
team  did  not  become  frightened;  did  not 
offer  to  move,  but  stood  perfectly  stiU. 

Olds  testified  that  he  was  present  at  the 
time,  and  that  the  section  of  the  train  at 
the  crossing  where  Robertson  fell  did  not 
move  before  the  fall  occurred.  On  cross- 
examination  he  stated  that  Robertson  was 
down  In  the  flat,  coming  up  oa  the  Incline, 
when  he  first  ^saw  him,  about  20  feet  from 
the  track ;  that  Weems,  the  brakeman,  called 
to  him  to  stop,  and  waved  his  hand ;  that 
Robertson  continued  to  drive  on  as  if  he 
did  not  hear  him.  The  brakeman  called  to 
him  two  or  three  times,  but  Robertson  never 
stopped  until  he  drove  Into  the  car  and  It 
knocked  him  out  of  the  wagon.  He  struck 
the  end  of  the  car  with  the  wagon  tongue. 
He  further  stated  that  'Robertson  was  com- 
ing pretty  fast,  rushing  his  team,  and  the 


brakeman  was  calling  to  talm  all  the  time  to 
stop. 

A  careful  examination  of  the  statement 
of  facts  fails  to  show  any  evidence  to  sap- 
port  the  finding  that  the  appellee's  team 
was  frightened  by  an  agent  or  employ^  of 
the  railroad  company  suddenly  coming  from 
behind  the  car  or  yelling  to  him  In  a  loud 
voice.  While  the  appellee  says  that  he  does 
not  know  whether  the  horses  were  frighten- 
ed by  the  noise  of  the  cars  or  by  some  one 
coming  suddenly  from  behind  the  car  and 
making  a  loud  noise,  there  is  no  affirmative 
evidence  that  they  were  frightened  In  that 
manner.  That  conclusion  eliminates  from 
further  consideration  paragraplis  2  and  3  of 
the  plaintiff's  original  petition. 

[1]  We  come,  then,  to  the  question:  Was 
the  evidence  sufficient  to  sustain  a  finding 
that  the  appellee  was  injured  as  the  proxi- 
mate result  of  the  acts  and  omissions  set 
out  in  paragraphs  4  and  5?  The  Jury  was 
Justified  in  flindlng  that  at  the  time  Robert- 
son approached  the  crossing  a  train  stand- 
ing near  waa  started  and  moved  partly  over 
the  crossing  without  giving  the  statutory 
signal  or  ringing  the  bell.  The  failure  to 
give  that  signal  under  the  circumstances 
made  a  case  of  negligence  per  se. 

12, 3]  The  next  question  then  is:  Was 
that  negligence  the  proximate  cause  of  the 
Injury?  The  rule  seems  to  be  that  when 
some  other  character  of  warning  Is  relied  on 
by  the  railroads  as  a  substitute  for  the  stat- 
utory signals,  it  must  appear  that  the  injur- 
ed party  had  actual  notice  of  the  substitut- 
ed warning.  M.,  K.  &  T.  Ry.  v.  Taff,  31 
Tex.  Civ.  App.  657,  74  S.  W.  88.  In  this 
Instance  the  evidence  does  not  show  that  the 
appellee  had  any  actual  notice  that  the  train 
was  to  be  moved  till  his  team  had  passed 
over  and  his  wagon  was  on  the  first  ^de 
track.  In  other  words,  he  was  at  the  time 
of  receiving  the  notice  on  the  crossing.  The 
Jury  might  have  concluded  that  he  was  in 
that  situation  by  reason  of  the  failure  of 
the  appellant's  employes  to  ring  the  bell,  and 
might  also  have  found  that  Robertson  him- 
self was  free  from  negligence  in  falling  to 
sooner  observe  the  warnings  glvoi  by  the 
brakeman,  who  was  then  trying  to  attract 
his  attention.  It  is  true  the  evidoice  shows 
that  appellee  was  not  at  that  time  in  a  place 
of  actual  danger,  and  that  had  he  remained  in 
that  situation  he  would  not  have  been  injure 
ed.  But,  according  to  appellee's  testlmooy, 
he  thought  he  was  in  a  place  of  danger,  and 
made  the  effort  to  cross  over  to  the  other 
side  of  the  remaining  tracks  in  order  to 
escape,  believing  that  was  the  safest  course 
to  pursue.  The  issue  thus  presented  be- 
comes one  of  contributory  negligence,  and 
the  Jury  had  a  right  to  determine  whether 
a  reasonably  prudent  person  would,  under 
the  circumstances,  have  concluded  that  the 
situation  was  dangerous.  A  party  who  acts 
upon  the  appearance  of  danger  and  is  Injur- 
ed In  an  effort  to  extricate  himself  Is  pro- 
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tected  by  the  same  rules  which  apply  when 
the  danger  Is  real;  provided,  of  course, 
there  be  reasonable  gronnds  to  apprehend 
danger  under  the  existing  drcumstances. 
Lodwlck  Lbr.  Co.  v.  Monnce,  46  Tex.  Clr. 
App.  230,  102  a  W.  142;  Williams  ▼.  Rail- 
way Co.,  84  Tex.  ClT.  App.  146,  78  S.  W.  45 ; 
I.  &  G.  N.  By.  Ot>.  ▼.  Neff,  87  Tex.  303,  28 
8.  W.  283.  The  state  of  the  evidence  is  snch 
that  the  Jory  might  have  concluded  that  the 
appellee  acted  without  sufficient  reason  to 
apprehend  danger,  or  that  he  was  guUty  of 
contributory  negligence  in  taking  the  course 
that  he  did  under  all  the  circumstances; 
bat  we  cannot  say  aa  a  matter  of  law  that 
snch  a  finding  should  have  been  made.  We 
therefore  overmle  the  assignment  complain- 
ing of  the  Insufficiency  of  the  evidence. 

[4]  The  court  gave  the  following  as  a 
part  of  his  general  charge: 

"Now,  therefore,  bearing  in  mind  the  forego- 
ing iostructions,  if  you  believe  from  a  prepon- 
derance of  the  evidence  in  this  case  that  the 
plaintiff  W.  D.  Bobertaon  on  or  about  the  16th 
day  of  December,  1914,  was  injured  in  his  per- 
son as  alleged  by  him  in  the  petition,  and  that 
the  same  was  the  proximate  result  of  the  neipi- 
gence  of  the  defendant.  Its  servants  or  employes, 
as  alleged  by  the  plaintiff  in  his  petition,  in 
either  of  the  maimers  set  out  in  paragraph  2, 
3.  4,  or  6,  and  withoat  any  negligence  on  the 
part  of  the  plaintiff,  then  you  ^1  find  for  the 
plaintiff  bucL  damages  as  you  may  find  from 
the  evidence  he  has  sustained  aa  the  proximate 
result  of  defendant's  negligence,  not  to  exceed 
the  amonnt  sued  for." 

The  appellant  complains  that  this  charge 
is  on  the  weight  of  the  evidence.  By  the 
express  terms  of  this  charge  paragraphs  2, 
3,  4,  and  6  of  the  appellee's  original  petition 
are  in  ^ect  made  exhibits  to  be  considered 
by  the  Jury  in  applying  the  Instruction 
given.  The  language  "that  the  same  was 
the  proximate  result  of  the  negligence  of  the 
defendant,  etc.,  as  alleged  by  the  plaintiff 
in  bis  petition,  in  either  of  the  manners  set 
out  in  paragraphs  2,  3,  4,  or  6,"  was  doubt- 
less understood  by  the  Jury  to  mean  the 
same  as  if  the  court  had  said  "that  the 
same  was  the  proximate  result  of  the 
"negligent  conduct'  of  the  defendant,"  as 
set  out  in  paragraphs  2,  8,  4,  or  5.  This  in- 
struction virtually  tells  the  Jury  that  if  the 
ta.cts  stated  In  any  one  of  the  paragraphs 
were  found  to  be  tmet  this  was  sufficient 
proof  of  negligence  oo  the  part  of  the  ap- 
pellant to  Justify  a  finding  to  that  efi^ect 
Nowhere  in  paragraphs  4  and  S  is  it  charged 
that  the  acts  and  omissions  mentioned  in  de- 
tail were  negligent.  It  is  true  that  in  other 
portions  of  the  appellee's  petition  those  es- 
sential averments  are  made,  but  the  Jury 
was  not  in  that  connection  referred  to  those 
other  portions.  Considering  the  sharp  con- 
flict in  the  evidence,  we  think  It  probable 
that  the  verdict  of  the  Jury  was  Influenced 
by  this  Instruction,  and  for  that  reason  we 
have  concluded  that  the  error  is  of  sufficient 
importance  to  Justify  a  reversal  of  the  Judg- 
mmt.    The  charge,  considered  In  the  light 


most  favorable  to  the  appellee,  was  calculat- 
ed to  confuse  and  mislead  the  Jury. 

[6, 1]  A  third  assignment  la  based  upon 
the  failure  of  the  court  to  give  a  proper  and 
fuU  charge  upon  the  issue  of  contributory 
negligence.  In  a  general  way  the  Jury  was 
instructed  that  a  verdict  for  the  plaintiff 
must  rest  upon  a  finding  that  he  was  him- 
self not  guilty  of  negligence  In  bringing 
about  the  injury.  A  special  charge  on  con- 
tributory negligence,  covering  one  phase  of 
the  defense,  was  given  at  the  request  of  the 
appellant.  The  conrt  also  gave  as  a  part  of 
his  general  charge  the  following: 

"If  you  believe  from  the  evidence  the  plain- 
tiff was  injured  as  alleged  by  him  on  the  16th 
day  of  December,  1914,  but  you  further  believe 
from  the  evidence  that  the  same  was  the  proxi- 
mate result  of  the  plaintiff's  own  neglicence  and 
that  the  same  was  not  due  to  the  negligence  of 
the  defendant,  then  yon  will  find  for  the  de- 
fendant." 

This  doubtless  was  intended  as  a  charge 
favorable  to  the  appellant  cm  contributory 
negligence.  It  will  be  observed,  however, 
that  it  requires  the  Jury  to  find  not  only 
that  the  plaintiff  was  himself  guilty  of  neg- 
ligence, but  that  the  injury  was  not  due  to 
the  negligence  of  the  defendant  This  does 
not  submit  the  issue  of  contributory  negli- 
gence. The  defense  of  contributory  negli- 
gence is  made  out  when  it  is  shown  that  the 
negligence  of  the  plaintiff  concurred  with 
that  of  the  defendant  in  bringing  about  the 
injury.  However,  If  the  appellant  desired 
a  more  explicit  or  comprehensive  presenta- 
tion of  the  issue  of  contributory  negligence, 
it  should  have  been  requested  by  appropriate 
instructions. 

We  venture  the  foregoing  criticism  upon 
that  particular  charge,  in  view  of  the  fact 
that  the  case  is  to  be  tried  again.  We  would 
also  suggest,  for  the  same  reason,  that  in 
stating  the  issues  the  court  should  avoid  sub- 
mitting those  grounds  of  recovery  which  are 
withoat  evidence  to  sustain  them. 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


WISEINHtINT  et  aL  V.  PABK.  (No. 'nWS.)* 
(Court  of  Civil  Appeals  of  Texas.    Dallas.    Oct 

14,  1916.    Behearing  Denied  Nov.  18,  1916.) 
Nbw  Tbial  «s>iaO-LATE  MoTiow— Excuse— 

DiSCRETIOA. 

No  sufficient  excuse  being  shown  why  defend- 
ants were  not  represented  on  the  trial  or  why 
they  did  not  file  their  motion  for  new  trial  in 
the  two  days  prescribed  by  statute,  there  is  no 
abuse  of  discretion  in  denying  the  motion. 

[EVl.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  244;   Dec.  Dig.  <S=5»120.] 

Appeal  from  District  Court,  Kaufman 
County;   F.  h.  Hawkins,  Judge. 

Action  by  J.  W.  Park  against  J.  li.  Wisen- 
hunt  and  othera  Judgment  for  plaintiff. 
Motions  of  the  named  defendant  and  another 
for  new  trial  overruled,  and  they  appeal. 
Affirmed. 


ttsaVoi  other  cmw  m«  nm»  topto  and  KBT-NtTUBKR  In  all  Key-Numbered  Dtguts  aad  IndezM 
•Application  for  writ  ol  error  pendlns  in  Supreme  Court. 
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Ross  &  Zumw'alt,  of  Dallas,  for  appellants. 
HufCmaster  A  Hnffmaster,  of  Kaufman,  for 
appellee. 

RAINEY,  a  J.  On  January  18,  1915,  ap- 
pellee brought  suit  against  W.  O.  Wisenhunt 
and  wife,  Delia  Wisenhunt,  J.  h.  Wiaen> 
hunt,  and  the  Farmers'  State  Bank  of 
Justin,  Tex.  The  object  of  the  suit  was  to 
recover  on  certain  promissory  notes  executed 
by  W.  G.  Wisenhunt  for  the  purchase  of 
certain  land  and  to  foreclose  the  lien  there- 
on. J.  L.  Wisenhunt  and  the  Farmers'  State 
Bank  were  setting  up  some  kind  of  title  or 
claim  to  said  land,  and  prayed  for  Judgment 
aa  the  notes  and  foreclosure  of  the  lien,  etc 
All  parties  were  duly  dted,  none  of  which 
answered  except  the  bank,  but  made  default 
"On  March  2,  1915,  the  Farmers'  State  Bank 
of  Justin,  Tex.,  appellant  herein,  filed  its 
answer,  in  which  it  alleged  that  there  was 
another  note  similar  in  all  Its  provisions  as 
the  notes  sued  on,  given  by  said  W.  O.  Wisen- 
hunt to  said  Park  in  part  payment  of  said 
land,  and  that  it  was  agreed  by  and  between 
the  said  W.  6.  Wisenhunt  and  the  said  J.  h. 
Wisenhunt  that  If  the  latter  would  pay  off 
said  first  note,  he  should  be  subrogated  to  all 
the  rights  of  the  bolder  of  said  notes,  and 
with  said  understanding  the  said  J.  L.  Wisen- 
hunt did  pay  off  said  note,  together  with  in- 
terest on  said  other,  notes,  and  that  to  secure 
him  for  the  money  so  paid,  the  said  W.  G. 
Wisenhunt  executed  to  him  a  deed  of  trust 
on  said  land,  and  that  the  said  Farmers' 
State  Bank  loaned  J.  L.  Wisenhunt  the  mon- 
ey to  make  said  payment;  that  by  reason 
thereof  and  by  said  payment  said  J.  L.  WVs- 
enhunt  became  subrogated  to  the  rights  of 
the  plaintiff  herein  for  said  amounts,  and 
Is  entitled  to  have  the  same  repaid  by  the 
plaintiff,  or  to  share  in  the  proceeds  arising 
from  the  sale  of  said  land;  that  in  case  of 
foreclosure  sale  the  said  J.  L.  Wisenhunt  Is 
entitled  to  have  all  his  said  payments  re- 
paid in  full  before  the  payment  of  the  notes 
held  and  sued  on  by  the  plaintiff;  that  said 
payments,  contract,  and  deed  of  trust  were 
executed  and  made  with  the  knowledge  and 
consent  of  i^alntiff,  and  he  had  full  notice 
thereof  before  filing  this  suit;  that  this  de- 
fendant loaned  the  said  J.  L.  Wisenhunt 
the  sum  of  money  i>aid  as  aforesaid  upon 
such  understanding  and  agreement,  and  la 
order  to  protect  this  defendant  the  court 


should,  in  case  of  foreclosure,  decree  the  full 
payment  of  said  note  and  Interest  paid  as 
aforesaid.  Prayer  that  the  court  declare 
the  rights  of  said  J.  L.  Wisenhunt  to  be 
superior  to  that  of  the  iflalntlff  herein  and 
for  costs."  To  this  answer  of  the  Bank 
of  Justin,  the  plaintiff,  J.  W.  Park,  filed 
supplemental  petition  on  March  3,  1913, 
containing  special  exceptions  and  a  general 
deniaL  Neither  of  the  appellants,  nor  their 
attorney,  was  present  on  the  trial  of  the  caae^ 
which  was  on  March  22,  1915,  aud  Judgment 
was  rendered  for  appellee  for  the  amount 
due  on  the  notes  and  foreclosure  of  lien  on 
the  bind  with  cost  taxed  against  the  appel- 
lant. On  April  14,  1915,  the  bank  filed  a  mo-' 
tion  In  said  caae  for  a  new  trial,  and  on 
April  30, 1915,  J.  L.  Wisenhunt  filed  a  motion. 
On  April  29,  1915,  appellee  filed  exoeptlons 
to  the  bank's  motion  for  new  trial,  on  the 
ground  that  no  sufficient  diligence  is  diown, 
and  no  reasonable  excuse  given  why  said 
motion  was  not  filed  within  the  two  days 
prescribed  by  the  statute,  and,  second.  In 
effect,  that  the  motion  shows  uixm  Its  face 
no  good  reason  for  it  not  being  present  at 
the  trial  and  presenting  its  defense.  On 
April  30,  1916,  both  motions  for  rehearing 
were  heard  by  the  court  The  exceptions 
to  the  bank's  motion  were  sustained,  and 
both  motions  overruled,  and  notice  of  ap- 
peal was  taken,  and  the  action  of  the  court 
is  before  us  for  review. 

We  concede  that  the  bank's  plea  set  up  a. 
Just  dalm  to  have  the  amount  of  Its  demand 
Included  in  the  decree  of  foreclosure,  and 
provided  in  the  division  ot  the  proceeds  of 
the  sale  of  said  land,  had  it  been  present  at 
the  trial  and  pres^ited  evidence  to  sustain 
said  plea.  But  we  are  of  the  opinion  no  sof- 
flclent  excuse  is  shown  why  It  was  not  repre- 
sented on  the  triaL  This  applies  also  to 
J.  L.  Wjlsenhunt  No  legal  reason  is  shown 
why  the  motions  of  the  bank  and  Wisenhunt 
were  not  sooner  filed  in  the  district  ooort. 
On  March  22,  1915,  their  attorney  was  noti- 
fied by  the  district  Judge  that  the  case  had 
been  tried  and  Judgment  rendered  on  that 
day,  and  the  bank  did  not  file  its  motion 
until  22  days- later,  and  Wisenhunt  filed  his 
over  1  month  thereafter.  We  think  no  legal 
excuse  existed  for  sud>  delay,  and  under  the 
circumstances  the  trial  court  did  not  abuse 
his  dlaeretlon  in  not  granting  the  motions 
for  a  new  triaL 

The  Judgment  is  affirmed. 
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TEXAS  *  PAC.  HT.  CO.  v.  HANSON.* 
(No.  1668.) 

(Conit  of  Oivil  Appeals  of  Texas.    Texarkana. 

Nor.  8,  1916.    Rehearing  Denied 

Not.  16, 1916.) 

1.  Remotai.  ot  Causes  $=927— Rioet  of  Rx- 

MOVAI,. 

Under  Act  Cong.  Jan.  28,  1915,  c.  22,  f  5, 
88  Stat  804,  declaring  that  no  federal  court 
shall  have  jariadiction  of  any  action  or  suit 
against  any  railroad  company,  upon  the  ground 
that  snch  company  was  incorporated  under  an 
act  of  Congress,  the  fact  that  a  raUroad  com- 
pany ynjB  incorporated  by  congressional  act  does 
not  entitle  it  to  remove  an  action  from  the  state 
to  the  federal  courts. 

[E!d.  Note. — FV>r  other  cases,  see  Removal  of 
Canses,  Cent  Dig.  H  64-68;  Dec.  Dig.  «=927.1 

2.  Gabbixks  «=93aO<ll)  —  Cabbiaob  or  Pab- 
bkkokbs—Aotionb—Nbouoerok— Evidence. 

In  an  action  against  a  railroad  company  for 
Injnries  received  by  a  passeziger  who  fell  in 
stepping  on  a  round  piece  of  wood  lying  on  the 
car  floor,  the  gnestion  of  the  negligence  of  the 
■erraata  of  the  company  in  failing  to  remove 
the  piece  of  wood  held,  under  the  evidence,  for 
the  Jury. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1179,  1190,  1306;  Dec.  Dig.  «s> 
820(11).] 

3.  CAXBins  ^9380  —  Cabbiaob  or  Pabsbs- 

OnS— OOIITBIBIITOBT    NBOUOBNOB   OV    PAS- 
SKNOBB. 

A  carrier  of  passengers  being  bound  to  exer- 
cise a  high  degree  of  care,  a  passenger  who  fell 
on  stepping  upon  a  round  piece  of  wood  left  in 
tite  aisle  of  a  raOroad  car  cannot  be  held  guilty 
of  contributory  negligence  in  failing  to  discover 
it  because  the  servants  of  the  earner  who  fail- 
ed to  discover  the  piece  of  wood  were  negligent 
for  die  passenger  might  proceed  on  the  assump- 
tion that  ^e  carrier  haa  performed  its  duty. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1870,  1372,  1378;  Dec.  Dig.  «b» 
S80J 

4.  TKIAL  e=>252(10)— iNSTBTJOnOWB— Applioa- 
BIUTT  TO  EhriDXRCB— PaSSXNOKBS. 

In  an  action  for  injuries  received  by  a  pas- 
senger who  fdl  upon  stepping  on  a  piece  of 
wood,  an  instruction,  directing  the  jury  to  &>d 
in  his  favor  if  the  carrier's  employ^  permitted 
the  piece  of  wood  to  be  placed  in  the  car,  or 
caused  and  permitted  it  to  be  left  in  the  car,  can- 
not in  view  of  other  instructions,  be  held  erro- 
neous, because  theie  was  no  evidence  that  the 
employte  consented  to  or  directed  the  placing  of 
the  piece  of  wood  on  the  floor  of  the  car,  for 
the  jury  obviously  could  not  have  understood 
the  instruction  to  relate  to  actual  direction  by 
the  employte  or  the  giving  of  special  permission. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  603;    Dea  Dig.  «=>252a0).] 

5.  Damaobs  «=9l82(8)— Pebbonai.  Injubiks— 
Measdbx  ot  Damaoks. 

An  award  of  $25,000  in  favor  of  a  passen- 
ger injured  in  a  fall  on  a  train  so  that  both  of 
his  legs  were  paralyzed,  one  arm  was  paralysed, 
and  he  was  totally  helpless  cannot,  where  it 
appeared  tihat  the  Injnries  were  permanent,  be 
held  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  874;   Dec.  Dig.  «=>182(8).l 

Appeal  from  District  Court,  Giegg  Connty; 
W.  C.  Bnford,  Judge. 

Action  by  B.  H.  Hanson  against  tbe  Texas 
ft  Padflc  Railway  Company.    From  a  jad(- 


ment  for  plaintiff,  defendant  appeals.    At- 
firmed. 

Appellee  was  a  passenger  on  one  of  ap- 
pellant's trains  from  Longvlew  to  Dallas. 
Appellant's  station  (referred  to  In  tlie  testi- 
mony as  the  "City  Depot")  in  Dallas,  where 
appellee  Intended  to  leave  the  train,  is  4,800 
feet  beyond  tlie  Union  Station.  After  tbe 
train  passed  the  station  last  mentioned  ap- 
pellee went  from  tbe  the  seat  he  occupied 
about  tbe  center  of  tbe  coach  he  was  in  tQ 
tbe  rear  end  thereof  to  get  a  drink  of  water, 
when  be  stepped  upon  a  round  piece  of 
wood,  about  3^  inches  long  and  tbree-fourtbs 
of  an  Incb  in  diameter,  lying  on  tbe  floor  ot 
tbe  coach,  wblcb,  rolling  under  bis  footi 
caused  him  to  fall  violently  to  tbe  floor, 
whereby  he  sustained  injuries  to  his  spine, 
resulting  (the  testimony  on  bis  behalf  Indicat- 
ed) in  a  paralysis  of  almost  bis  entire  body. 
Claiming  that  tbe  presence  of  the  piece  of 
wood  on  the  floor  of  the  car  was  due  to  neg- 
ligence on  tbe  part  of  appellant,  appellee 
sued  and  recovered  of  it  the  judgment  for 
926,(XK>  from  which  tbe  appeal  Is  prosecuted. 

Young  &  Stinchcomb,  of  Longvlew,  and 
Geo.  Thompson  and  R.  S.  Sbapard,  both  of 
Dallas,  for  appellant  Lacy  &  Bramlette  and 
W.  O.  ShoultB,  all  of  Longvlew,  and  D.  W. 
O'DeU,  and  Gaines  B.  Turner,  both  of  Ft 
Worth,  for  appellee. 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1]  Tbe  trial  court  did  not  err  in 
holding  appellant  was  not  entitled  to  remove 
tbe  cause  from  tbe  state  to  a  federal  court, 
on  tbe  ground  that  it  was  Incorporated  un- 
der an  act  of  Ongress.  Section  5  of  tbe  act 
approved  January  28,  1915,  part  1,  U.  S. 
Statutes  1914-16,  p.  803.  In  the  statute  cit- 
ed Congress  declared: 

"No  court  of  the  United  States  shall  have  Ju- 
risdiction of  any  action  or  suit  by  or  against 
any  railroad  company  npon  the  ground  that  said 
railroad  company  was  incorporated  under  an  act 
of  Congress.' 

[2]  In  support  of  a  contention  it  makes  that 
tbe  court  erred  in  refusing  its  request  to  in- 
stmct  the  jury  to  find  in  its  fkvor,  appellant 
insists  there  was  no  testimony  tending  to 
show  negligence  on  its  part  It  is  urged  that 
the  testimony  did  not  show  bow,  nor  when, 
nor  by  whose  agency,  the  piece  of  wood  came 
to  be  on  tbe  floor  of  the  car,  and  did  show 
that  appellant's  employes  used  due  care  to 
discover  and  remove  it  It  must  be  conceded 
that  the  direct  testimony  with  reference  to 
tbe  presence  of  the  piece  of  wood  in  tbe  car 
went  no  farther  than  to  show  that  it  was 
there  when  appellee  teU,  but  we  think  it  au- 
thorized inferences  which  warranted  the 
finding  involved  in  tbe  verdict  that  appel- 
lant's employes  did  not  use  the  care  they 
should  have  used  to  discharge  tbe  duty  they 
owed  appellee  as  a  passenger  to  discover  and 
remove  it  in  time  to  prevent  tbe  Injury  to 
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«ppellee.  It  appeared  that  the  Dallas  Fair, 
to  which  great  numbers  of  people  resort  was 
open,  and  that  the  train  was  heavily  loaded. 
The  train  porter  testified: 

"I  cleaned  the  car  between  Terrell  (31  miles 
from  Dallas)  and  Forney  (20  miles  from  Dallas). 
If  I  had  seen  the  piece  of  wood  on  the  floor  I 
would  have  piclced  it  up.  I  am  moat  sure  that 
I  would  have  seen  it  if  it  bad  been  there  on  the 
floor  when  I  was  cleaning  the  car.  I  did  not 
see  it  when  I  cleaned  the  car." 

The  brakeman  testified  that  It  was  a  part 
ot  his  duty  "to  look  through  the  train  and 
keep  the  aisle  clear."     He  further  testified: 

"On  this  day  there  was  a  great  many  banana 
peelings,  orange  hulls,  and  goober  peas  on  the 
floor  of  the  aiue,  and  I  was  looking  after  that — 
they  were  not  in  the  aisles  so  much  as  they  were 
between  the  seats— wherever  they  were,  I  knew 
there  was  danger  in  their  t>eing  there.  •  •  • 
Supper  time  was  coming  on  in  the  meantime 
(as  the  train  moved  from  Terrell  to  Dallas),  and 
people  were  getting  busy  eating.  There  is  more 
throwing  of  refuse  on  ue  floor  between  Terrell 
and  Dallas  than  anywhere  else  along  about  sup- 

Eer  time.    Dallas  is  usually  the  getting-off  place, 
tallas  is  a  good  large  place,  the  largest  city  on 
the  line;   that  is,  it  is  the  largest  one  that  we 

to  through.  *  •  •  After  leaving  the  Union 
itation  and  before  getting  to  the  City  Station 
I  walked  through  tlie  three  coaches  and  then 
came  back  to '  where  Mr.  Hanson  was  hurt. 
When  I  called  the  City  Station  I  did  not  see 
Mr.  Hanson  walking  along  right  behind  me.  t 
don't  think  I  looked  back  as  I  went  out  the 
door.  •  •  •  I  was  in  a  hurry,  and  just 
glanced  over  the  car  and  directed  the  people  who 
asked  questions.  If  I  had  looked  I  could  have 
.seen  this  umbrella  handle  (referring  to  the  piece 
of  wood  which  caused  appellee  to  fall)  if  it  had 
been  there." 

This  testimony,  It  seems  to  us,  when  con- 
sidered In  connection  with  that  of  appellee 
that  the  piece  of  wood  was  on  the  floor  of  the 
car  as  he  approached  the  water  cooler,  tend- 
ed strongly  to  show  negligence  on  the  part  of 
the  brakeman,  and  made  It  the  duty  of  the 
court  to  submit  the  case  to  the  Jury ;  for  if 
the  piece  of  wood  was  then  on  the  floor,  It 
would  have  been  reasonable  to  conclude  it 
was  there  when  the  brakeman,  who  was  Just 
ahead  of  appellee  as  he  approached  the 
water  cooler,  passed  by  same;  and  If  the 
brakeman  could,  as  he  said  be  conld,  have 
seen  It,  and  did  not,  the  Inference  would 
have  been  a  reasonable  one  that  he  did  not 
see  It  because  he  failed  to  discharge  the  duty 
he  owned  to  appellee  to  discover  It. 

[3]  In  support  of  the  same  contention  ap- 
pellant farther  Insists  that  the  "undisputed 
testimony"  showed  appellee  to  have  been 
guilty  of  contributory  negligence  which  bar- 
red bis  right  to  a  recovery  because  of  neg- 
ligence on  its  part  The  argument  is  that 
"If  the  employes  of  the  defendant  should 
be  held  to  be  guilty  of  negligence  in  not 
finding  and  removing  the  stick,  it  is  axioma- 
tic that  appellee  should  be  held  guilty  of 
contributory  negligence."  If  the  respective 
duties  of  appellant  and  appellee  were  the 
same  the  argument  would  be  valid.  But  they 
were  not  the  same.  Appellant  owed  to  ap- 
pellee the  duty  to  exercise  a  high  degree 
of  care  to  discover  and  remove  the  piece  of 


wood  from  the  car.  A  duty  to  discover  the 
piece  of  wood  on  the  floor  did  not  rest  upon 
appellee.  He  had  a  right  to  assnme  that  ap- 
pellant bad  discharged  Its  duty  to  discover 
and  remove  anything  from  the  floor  which 
rendered  It  dangerous  for  bim  to  use  It; 
and.  In  the  absence  of  anything  putting  bim 
on  notice  that  the  floor  was  unsafe  for  the 
Use  he  made  of  it,  he  was  not  called  upon  to 
act  otherwise  than  the  way  the  testimony 
showed  he  did  act.  Railway  Co.  v.  Shetter, 
94  Tex.  199,  59  S.  W.  533. 

It  follows  from  what  has  been  said  we  are 
of  opinion  the  second,  and  also  the  flfteenth 
and  sixteenth  assignments,  Should  be  over^ 
ruled. 

[4]  The  court  instructed  the  jury  to  flnd 
for  appellee,  other  conditions  concurring.  If 
they  believed  appellant's  employes  In  charge 
of  the  train  "permitted"  the  piece  of  wood 
"to  be  placed  In  the  car,  or  caused  and  per- 
mitted it  to  be  left  In  said  car."  It  Is  urged 
that  this  Instruction  was  erroneous,  because, 
it  is  asserted  there  was  no  evidence  to  show 
that  said  employes  "permitted"  or  "caused" 
the  piece  of  wood  to  be  on  the  floor  of  the 
car.  It  is  true  there  was  no  testimony  show- 
ing that  appellant's  employes  "caused"  the 
piece  of  wood  to  be  where  It  was,  or  "per- 
mitted" it  to  be  there.  In  the  sense  that  tbey 
had  knowledge  of  or  had  consented  to  its 
being  there.  But,  we  think,  looking  to  the 
entire  charge,  as  It  should  be  assumed  they 
did,  the  jury  would  not  have  understood  that 
the  words  were,  used  in  that  sense,  and  hence 
were  not  misled  to  appellant's  injury  as  to 
the  Issue  submitted  to  them.  Railway  Co.  v. 
Keefe,  37  Tex.  Civ.  App.  688,  84  S.  W.  682. 
We  do  not  understand  the  ruling  just  made 
to  be  in  conflict  with  the  one  made  in  South- 
western Telegraph  &  Telephone  Co.  v.  Sand- 
ers, 1*78  S.  W.  866,  dted  by  appellant  In 
that  case  it  appeared  from  undisputed  tes- 
timony that  the  rope  there  In  question,  when 
furnished  by  the  defendant  to  the  plaintiff, 
was  dry  and  perfectly  safe  for  the  use  to 
be  made  of  It  and  that  it  was  wet  and  un- 
safe when  used  by  the  plaintiff  and  his 
fellow  servants  because  tbey  had  dragged  it 
over  wet  ground.  "In  this  state  of  the  evi- 
dence," the  court  said,  "the  wet  condition  of 
the  rope  could  not  be  attributed  to  any  fault 
of  the  company,  and  an  instruction  whicb 
permitted  Its  being  held  responsible  for 
such  condition  was  plainly  unauthorized  and 
prejudicial.  It  is  equally  clear  that  the  sub- 
mission of  the  issue  of  the  company  having 
furnished  Sanders  with  a  wet  rope  was  er- 
roneous ;  there  being  no  evidence  that  it  bad 
done  so." 

[6]  Appellant  vigorously  insists  that  the 
verdict  is  excessive.  It  has  not  been  with- 
out hesitation  that  we  have  reached  the 
conclusion  that  the  contention  should  be  over- 
ruled. There  is  nothing  in  the  record,  unless 
the  amount  of  the  verdict  alone  does  so. 
which  suggests  that  the  Jury  in  retumluK  tlie 
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verdict  might  bave  been  Inflaenced  by  any 
consideration  other  than  that  of  their  duty. 
The  cause  was  tried  after  mote  than  a  year's 
time  had  elapsed  from  the  time  apijellee  suf- 
fered the  Injury  he  complained  of.  He 
testified: 

"The  last  time  I  had  the  oae  of  either  of  my 
legs  so  far  aa  I  have  knowledge  was  at  the  time 
jnst  before  I  stepped  on  the  stick.  Since  that 
time  I  have  never  been  able  to  turn  over  in  bed 
without  assistance.  My  legs  feel  nnmb,  and  it 
feels  like  there  is  a  chain  or  something  around 
each  one  of  my  legs,  and  a  little  tingling  sensa- 
tion that  feels  sorter  like  ants  crawling  on  me  or 
something,  and  at  times  it  worries  me  nearly  to 
death.  The  sensation  feeling  like  anta  crawling 
on  me  extends  the  full  length  of  my  legs  from 
the  crotch  down,  and  sometimes  it  gets  up  in 
this  arm  again  just  Uke  it  used  to  when  I 
couldn't  use  it  •  •  •  Whenever  they  lay  me 
down  and  wherever  they  lay  me  down  I  stay 
right  there.  I  have  to  stay  there,  because  I 
can't  move.  •  *  •  When  they  raise  me  up  I 
can  stay  tiiat  way  about  an  hour.  When  they 
lay  me  down,  it  takes  me  a  day  or  two  to  get 
where  I  can  get  rest,  and  ■!  have  very  severe 
pains  in  my  head  and  neck  when  they  straighten 
me  up  that  way.  •  •  ♦  My  bowels  move  in- 
voluntarily at  times.  •  •  •  There  Is  no  In- 
voluntary movement  of  the  kidneys  that  I  am 
conscious  of.  My  underwear  is  damp  sometimes, 
and  I  don't  know  what  causes  it. 

Physicians  who  examined  and  treated  him 
testified  that  in  their  opinions  appellee  would 
neyer  recover  from  the  condition  he  was  in. 

When  the  testimony  referred  to  and  other 
testimony  In  the  record  is  looked  to,  which 
the  Jury  had  a  right  to  believe,  we  do  not 
think  It  can  be  said  that  the  sum  found  in 
appellee's  favor  will  more  than  fairly  com- 
pensate him  for  the  financial  loss  and 
physical  and  mental  suffering  he  has  sustain- 
ed, and  In  the  future  wUl  sustain. 

We  have  considered  all  the  assignments 
In  the  briefs  not  disposed  of  by  what  has 
been  said,  and  are  of  the  opinion  none  of 
them  presents  a  reason  why  the  judgment 
should  be  reversed.    Therefore  It  is  affirmed. 


STATE  ex  reL  WALTON,  Tax  Collector,  T. 
XTDBRIA  et  aL    (No.  B710.)* 

(Oonrt  of  CSvil  Appeals  of  Texas.    San  Antonio. 

Oct  26,  1916.    Rehearing  Denied 

Nov.  15,  1916.) 

1.  Adoption     «=>21— Statute— Iithsbitaitoe. 

The  law  of  adoption  (Rev.  St.  1911,  art  2), 
applies  only  to  heirship  and  the  right  to  mainte- 
nance and  support,  but  gives  the  adopted  heir, 
for  all  purposes  of  inheritance,  the  same  rights 
as  the  child  bom  in  lawful  wedlock,  bringing  him 
effectually  within  the  general  laws  of  descent 
and  distribution. 

[Ed.   Note.— For   other   cases,    see   Adoption, 
Cent  Dig.  S§  85,  86,  S8-40;   Dec.  Dig.  <&3>21.] 

2.  Taxation  «=s>876(2)  —  iNBEsnANOs  Tax  — 
ExBMPnoNs— Pbofebtt  Fassiko  to  Adopt- 
XD  Child— Siatutb—"Dibkot"—"IjIkkai.''— 
"Dkscendawt." 

Under  the  inheritance  tax  law  (Rev.  St 
1911,  art.  7487),  exempting  property  passing  to 
direct  lineal  descendants,  property  passing  by 
testator's  win  to  his  adopted  children  was  ex- 
empt from  the  inheritance  tax,  in  view  of  article 


2,  entitling  an  adopted  heir  to  all  the  rights  and 
privileges,  both  in  law  and  equity,  of  the  legal 
heir  of  the  party  adopting,  since  ^direct"  used 
in  the  exemption  clause  of  tb»  inheritance  tax 
law,  signifies  being  in  the  natural  or  usual 
course  or'  line,  immediately  up  or  down,  the  op- 
posite of  collateral,  while  "lineal"  has  much  the 
same  signification,  and  "descendant"  does  not 
mean  one  exclusively  who  is  connected  in  the 
descending  line  by  blood  with  the  person  owning 
the  estate. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1691;  Dec.  Dig.  «=»875(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Descendant;  Direct; 
LineaL] 

S.  Statutes     «=»225%— Conbtboctiow— Rkf- 

KBENOE  TO  JUDICLAL  OONBTBUCTION. 

In  construing  the  language  of  the  inheritance 
tax  law  (Rev.  St  1911,  art  7487),  it  must  be 
presumed  to  have  been  used  in  the  same  sense 
which  it  bears  in  laws  on  kindred  subjects,  as 
construed  by  decisions  made  before  the  law  was 
enacted. 

[Ed.  Note.— BV>r  other  cases,  see  Statutes, 
Cent  Dig.  {306;   Dec  Dig.  «=>226%.] 

Appeal  from  District  Court,  Cameron  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Action  by  the  State  of  Texas,  on  the  rda- 
tlon  of  W.  B.  Walton,  Tax  Collector  of  Cam- 
eron County,  against  Daniel  Yturrla  and 
others,  to  recover  an  Inheritance  tax.  From 
a  judgment  that  plaintiff  take  nothing  by  his 
salt,  be  appeals.   Judgment  affirmed. 

A.  M.  Kent  and  Harbert  Davenport,  both 
of  BrownsvUle,  for  appellant  R.  B.  Creag- 
er  and  F.  W.  Seabury,  both  of  Brownsville, 
and  Denman,  Franklin  &  McGown,  of  San 
Antonio,  for  apoellees. 

FLT,  0.  J.  The  state  of  Texas,  npon  the 
relation  of  W.  B.  Walton,  tax  collector  of 
Cameron  county,  sued  Daniel  Yturrla,  Her- 
mlnio  Yturrla,  Fausto  Ytnrrla,  Ysabel  Garda, 
joined  with  her  husband,  Mlgnal  Garcia, 
Miguel  Francisco  Garda,  Juan  Antonio  Gar- 
cia, Jose  Alejandro  Garcia,  and  Maria  del 
Rosario  Garda,  to  recover  an  Inheritance 
ta&  amounting  to  $26,762.12.  The  cause  was 
tried  by  the  court,  and  judgment  rendered 
that  appellant  take  nothing  by  his  salt 

We  adopt  the  flndlnga  of  fact  of  the  trial 
judge: 

"Frandsco  Ytorria,  now  deceased,  was,  during 
his  lifetime,  the  owner  of  the  property  upon 
which  inheritance  tax  is  sought  to  be  collected 
by  this  suit  Francisco  Yturria  was  lawfully 
married  to  Felidtaa  Trevino  Yturrla,  who  is  still 
living.  On  January  8,  1897,  the  said  Frandsco 
Yturria  apd  Felldtas  Trevbo  de  Yturria,  his 
wife,  duly  and  legally,  and  in  all  things  in  con- 
formity with  the  laws  of  the  state  of  Texas, 
adopted  Daniel  Yturria  and  Ysabel  Dominguei 
Yturria  (now  the  wife  of  Miguel  Garcia,  and 
sued  herein  under  the  name  of  Ysabel  Garcia), 
who  are  two  of  the  defendants  herein,  as  the 
legal  heirs  of  them,  and  each  of  them,  the  said 
Francisco  Yturria  and  wife.  Francisco  Yturria 
died  without  issue  of  his  body,  on  June  15,  1912, 
domiciled  in  Cameron  county,  Tex.,  and  leaving 
a  large  estate,  consisting  wholly  of  his  one-half 
of  the  property  belonging  to  the  community  of 
bis  aforesaid  marriage.  Francisco  Yturria  left 
a  last  will  and  testament  which  has  been  duly 
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and  leigaJly  t>robated  in  the  county  conrt  of  Cam- 
eron county,  Tex.,  and  thereby  devised  and  be- 
queathed aU  of  his  property  as  follows:  To  said 
Felicitas  TreviM)  de  Ytarria  an  estate  for  her 
life  in  one  nndiTided  half  of  same ;  to  said  Dan- 
iel Tturria,  of  defendants,  an  estate  for  his  life, 
in  one  nndivided  one-fourth  of  same;  and  to 
Ysabel  Garcia,  of  defendants,  an  estate  for  her 
life,  in  one  ondivided  one-fonrth  of  same.  The 
remainder  in  the  property,  the  life  estate  in 
which  so  passed  to  Daniel  Ytarria,  was  devised 
and  bequeathed  to  Herminio  Yturria  and  Fausto 
Yturria,  children  of  the  said  Daniel  Yturria, 
who  were  bom  in  lawful  wedlock,  and  who  are 
of  defendants  herein.  The  remainder  in  the 
property,  the  life  estate  in  which  so  passed  to 
Ysabel  Garcia,  was  devised  and  bequeathed  to 
Miguel  Francisco  Garcia,  Juan  Antonio  Garcih, 
Jose  Alejandro  Garcia,  and  Maria  del  Rosario 
Garcia,  children  of  the  said  Ysabel  Garcia,  bom 
to  her  in  lawful  wedlock,  and  who  are  of  de- 
fendants herein.  The  remainder  in  the  property 
in  which  the  life  estate  so  passed  to  Felicitas 
Trevino  de  Yturria  was  devised  and  bequeathed 
to  the  above-named  children  of  Daniel  Yturria 
and  Ysabel  Garcia.  The  entire  estate  left  by 
Francisco  Ytnrria  at  his  death,  with  the  excep- 
tion of  the  life  interest  in  one-half  Uiereof  which 
passed  to  his  widow,  as  aforesaid,  passed  to  his 
said  two  lawfully  adopted  heirs,  and  their  chil- 
dren, begotten  in  lawful  wedlock,  who  are  the 
defendants  in  this  suit." 

It  la  provided  In  article  7487  of  the  Re- 
vised Statutes  of  Texas: 

"AU  property  within  the  jurisdiction  of  this 
state,  real  or  personal,  corporeal  or  Incorporeal, 
and  any  Interest  therein,  whether  belonging  to 
ifahabitants  of  this  state  or  not,  which  shiul  pass 
absolutely  or  in  trust  by  will,  or  by  the  laws  of 
descent  of  this  or  any  other  state,  or  by  deed, 
grant,  sale  or  gift  made  or  intended  to  take  ef- 
fect in  possession  or  enjoyment  after  the  death 
of  the  grantor  or  donor,  shall  upon  passing  to  or 
for  the  use  of  any  person  except  the  father, 
mother,  husband,  wife  or  direct  uneal  descend- 
ants of  the  testator,  intestate,  grantor  or  dnnor, 
or  any  public  corporation  or  charitable,  educa- 
tional or  religious  organization  within  this  state 
when  such  bequest,  gift  or  devise  is  to  be  used 
for  charitable,  educational  or  religious  purposes 
within  this  state,  be  subject  to  a  tax  for  the 
benefit  of  the  state.    •    •    • » 

The  only  question  In  this  case  la:  Are 
children,  legally  adopted  under  the  laws  of 
Texas,  comprehended  and  Included  In  the 
term  "direct  lineal  descendants,"  and  there- 
fore not  subject  to  the  inheritance  tax  pre- 
scribed by  the  quoted  statute?  This  suit  is 
based  on  the  proposition  that  the  term  In- 
cludes only  the  direct  issue  of  the  person 
from  whom  the  estate  descended.  Of  course 
the  answer  to  the  question  must  be  made 
under  and  in  view  of  the  statutes  as  to 
adopted  children  in  Texas,  in  connectioQ  with 
Texas  cases,  assisted  by  oplnions^  of  courts 
of  the  United  States  and  other  states  con- 
struing similar  statutes.  No  Texas  decision 
has  been  rendered  on  the  direct  question  in- 
volved herein,  but  there  are  a  number  of 
Texas  decisions  wblcb  tend  to  establish  the 
relation  that  adopted  children  sustain  as  to 
the  property  of  their  parents  by  adoption. 
The  word,  "direct,"  used  in  the  statute  pro- 
viding for  the  inheritance  tax,  bearB  its  usual 
signification  of  being  in  the  natural  or  usual 
course  or  line,  Immediately  up  or  down.  It 
Ig  the  (^poslte  of  coUateraL     Black's  Law 


Diet  p.  370.  The  word,  "lineal,''  has  much 
the  same  signification  and  its  force  and  ef- 
fect is  not  Increased  by  the  use  of  the  word, 
"direct,"  nor  4s  It  weakened.  A  lineal  de- 
scendant Is  one  who  cornea  In  a  line,  as 
from  father  to  son,  and  the  construction 
must  depend,  In  the  ultimate  analysis,  on 
the  position  occupied  by  the  adopted  child 
towards  his  adopted  parents. 

[1J  The  law  of  adoption  was  unknown  to 
the  common  law,  but  was  a  well-known  prac- 
tice under  the  Roman  law  and  is  the  prac- 
tice In  all  countries  where  the  civil  law  pre- 
vaUs.  In  Texas  and  many  other  states  the 
rule  has,  to  a  certain  extent,  been  made 
statutory.  Under  the  dvll  law,  however,  It 
was  provided  that  the  adopted  child  cannot 
inherit  If  the  person  adopting  him  has  a 
legitimate  child  living,  but  it  made  the 
adopted  child  a  member  of  the  family  and 
invested  him  with  the  privileges  and  duties 
peculiar  to  the  relation  of  parent  and  child. 
Under  the  Texas  law  the  adopted  child  la 
not  made  a  member  of  the  family,  but  It 
clothes  him  with  all  "^e  rights  and  privi- 
leges, both  In  law  and  equity,  of  a  legal 
heir  of  the  party  so  accepting  blm,"  and  It 
Is  provided  that  If  the  party  adopting  him 
shall  have — 

"at  the  time  of  such  adoption,  or  shall  thereafter 
have,  a  child  begotten  in  lawful  wedlock,  such 
adopted  heir  shall  in  no  case  inherit  more  than 
one-fourth  of  the  estate  of  the  party  adopting 
him."  Article  2,  Rev.  Stats.;  Eckford  v.  Knox, 
67  Tex.  200,  2  S.  W.  872. 

Tlie  law  of  adoption  applies  only  to  heir- 
slilp  and  the  right  to  maintenance  and  sup- 
port, and  In  the  statute  of  adoption  the  per- 
son adopted  is  described  as  the  adopted  heir. 
It  has  reference  alone  to  material  things, 
and  does  not  attempt  to  give  or  place  upon 
the  adopted  heir  the  privileges  and  duties 
peculiar  to  the  relation  of  parent  and  child, 
as  ft  done  by  the  civil  law.  Taylor  v.  JJe- 
seve,  81  Tex.  246,  16  S.  W.  1008.  It  gives 
the  adopted  heir  for  all  purposes  of  Inherit- 
ance the  same  rights  as  the  child  bom  in 
lawful  wedlock,  and  brings  him  effectually 
within  the  purview  of  the  general  laws  ot 
descent  and  distribution,  as  limited  by  ar- 
ticle 2,  hereinbefore  adverted  to. 

[2]  The  word,  "descendant,"  as  used  In  ar- 
ticle 7487,  does  not  mean  one  exclusively 
who  is  connected  in  the  descending  line  by 
blood  with  the  person  owning  the  estate,  but 
undoubtedly  was  used  in  the  same  sense 
that  descendant  is  used  in  the  statutes  of  de- 
scent and  distribution.  The  effect  of  the 
adoption  of  an  heir  is  to  put  him  In  the 
same  attitude  towards  the  adopting  parents 
as  if  he  was  their  own  child.  He  becomes 
as  much  a  descendant  as  though  a  child 
bom  unto  the  parents.  Clark  v.  West,  96 
Tex.  437,  73  S.  W.  797;  Virgin  v.  Marwlck, 
97  Me.  S78,  65  AtL  620. 

[S]  In  construing  the  language  of  the  law 
on  the  inheritance  tax,  it  must  be  presumed 
to  have  been  used  in  the  same  sense  whicli 
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It  bears  In  laws  on  kindred  subjects,  aB  eon- 
strued  by  decisions  made  before  the  law  was 
enacted.  The  decisions  in  Texas  are  as  one 
In  holding  that,  so  far  as  property  rights  are 
concerned,  the  adopted  heir  stands  In  exact- 
ly the  same  position  as  the  chUd  of  the  body 
of  the  parents.  In  a  well-considered  opin- 
ion, -written  by  Associate  Justice  Rasbnry 
for  the  Coi}rt  of  Civil  Appeals  of  the  Fifth 
District,  after  a  review  of  many  decisions, 
the  following  from  a  Kentncky  case  was  af- 
firmed: 

"CHiat  it  is  the  event  of  adoption  that  fixes, 
nnder  the  law  authorizijig  the  adoption,  the  legal 
status  of  the  adopted  child;  and  the  child,  by 
the  event  of  adoption,  becomes  the  legal  child  of 
the  adopting  parents,  and  stands,  as  to  the  prop- 
erty of  the  adoptiag  parent,  in  the  same  light  as 
a  diild  bom  in  lawful  wedlock,  save  in  so  far 
as  the  exceptions  in  the  statute  authorizing  the 
adoption  declare  otherwise.  And,  when  the  stat- 
ute antliorlzes  a  fnll  and  complete  adoption,  the 
diild  adopted  theremder  acqnires  all  of  the  legal 
rights  and  capacity,  including  that  of  inheritance 
of  a  natural  child,  and  is  under  the  same  duties." 
Harle  v.  Harle,  166  S.  W.  874. 

Article  2,  Beviaed  Statutes,  entttles  the 
adopted  heir  "to  all  the  rights  and  privi- 
leges, both  in  law  and  equity,  of  a  legal  heir 
of  the  party  so  adopting  him,"  and  if  it  is  a 
privilege  to  a  child  of  the  body  to  be  exempt- 
ed from  taxation  on  his  inheritance,  it  is  a 
privilege  to  the  adopted  child  who  occupies, 
under  the  law,  the  same  status,  as  to  prop- 
erty, as  the  child  bom  in  lawful  wedlock. 
The  law  as  to  taxation  of  Inheritances  did 
not  seek  to  deprive  him  of  this  right,  but 
left  him  occupying  the  same  status  as  before 
its  adoption.  The  inheritance  tax  law  con- 
siders the  right  to  inherit,  and  not  the  re- 
lationship, and  has  reference  to  the  heritable 
status,  and  not  to  any  relationsliip  to  the 
deceased  person.  The  law  had  fixed  the  her- 
itable status  of'  the  adopted  heir,  as  equal, 
so  far  as  this  question  is  concerned,  to  and 
on  the  same  plane  with  the  lawfully  begot- 
ten child,  and  the  I«glslature  evinced  no 
desire  to  disturb  that  status.  The  decisions 
of  other  states,  i)aaatng  on  «>iTniiflr  statutes, 
sustain  this  proposition. 

The  judgment  is  afSrmed. 


FABMEB  V.  WITOHER  et  al    (No.  1668.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
Oct  26,  1916.) 

1.  JxTsncES  or  the  Peaok  «s»162{1)— Judq- 

HKNTS— ElTBOT   OF  APPKAL. 

Although,  when  an  appeal  from  the  justice 
court  to  the  county  court  has  been  penected, 
the  judgment  of  the  justice  court  is  superseded, 
and  is  thereafter  unenforceable,  if  the  case  be 
one  of  which  the  appellate  court  cannot  take  cog- 
nizance, or  if  the  appeal  was  not  legally  per- 
fected, judgment  of  ti\e  justice  court  remains 
midistarbed. 

PBd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  Jg  600,  608;  Dee.  Dig. 
«=>ie2(l).]  -    "        .         . 


Z  Afteai,  AifD  Bbsob  cs=»884(l)— Revixw— 

Pbesuuftions. 
In  the  absence  of  something  in  the  record 
to  the  contrary,  the  court  of  civil  appeals  must 
assume  that  a  judgment  of  a  justice  was  ren- 
dered upon  proper  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3777,  3780,  3781;  Dec.  Dig. 
«=»934(1).] 

3.  JUSTICES  or  THE  Pkacx  «=»141(6)— Jubis- 

DionoN  at  Apfeal. 
A  judgment  of  the  coun^  court  upon  the 
question  of  its  jurisdiction  of  an  appeal  from 
the  justice  court,  although  erroneous,  is  con- 
clusive of  that  issue  until  set  aside  in  a  proper 
proceeding. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  476;  Dee.  Dig.  «=> 
141(6).] 

Appeal  from  District  Court,  Upsbor  Coun- 
ty; B.  M.  Smith,  Judge. 

Suit  for  injunction  l)y  J.  M.  Farmer 
against  W.  B.  Witcher  and  others.  From  an 
order  of  the  district  judge  refusing  to  vaca- 
tion a  ten^porary  Injunction,  plalntUt  ap- 
peals.   Affirmed. 

Martin  &  Nelson,  of  Longview,  for  appel- 
lant W.  E.  Witcher  and  E.  L.  Wallace,  both 
of  Qllmer,  for  appellees. 

HODGES,  J.  In  March,  1916,  the  appel- 
lant, J.  M.  Fanner,  filed  his  original  petition 
with  the  district  clerk  of  Upshur  county, 
seeking  a  writ  of  injunction  restraining  the 
appellee  Witcher  and  one  R.  L.  Wallace,  a 
justice  of  the  peace,  from  enforcing  a  judg- 
ment theretofore  rendered  in  the  justice 
court  of  Upshur  county.  It  is  alleged,  in 
substance,  that  on  the  13th  day  of  March, 
1916,  in  the  justice  court  of  precinct  No.  6 
of  Upshur  county  W.  B.  Witcher  recovered 
a  judgment  against  the  appellant.  Farmer, 
before  R.  L.  Wallace,  a  justice  of  the  peace, 
for  the  sum  of  $8  and  costs  of  suit.  The 
judgment  also  awarded  a  foreclosure  of  a 
lien  on  a  cait  valued  at  $35.  It  is  further  al- 
leged that  the  appellant,  J.  M.  Farmer,  ap- 
pealed to  the  county  court  of  Upshur  county 
within  due  time,  and  In  the  county  court  in- 
sisted upon  a  plea  of  privilege  to  be  sued 
in  precinct  No.  1  of  Gregg  county,  Tex.; 
that  the  plea  of  privilege  was  submitted  to 
the  county  court  at  the  September  term,  1915; 
that  the  connty  judge  stated  to  the  parties 
at  that  time  that  he  was  of  the  opinion  that 
the  plea  should  be  sustained,  and  that  the 
defendant  Parmer  and  his  attorneys  need 
not  appear  any  more  in  tliat  court;  that  he 
would  give  the  attorney  for  the  plaintiff  time 
to  show  authorities  on  the  proposition,  and 
upon  his  failure  to  furnish  them  he  would 
render  judgment  sustaining  the  plea.  It  is 
averred  that  the  appellant,  relying  upon  the 
statements  made  by  the  county  judge,  con- 
cluded that  the  court  did  make  the  order  at 
the  September  term  sustaining  his  plea  of 
privilege,  but  that  on  the  28tfa  of  February, 
1916,  without  any  notice  to  the  appellant, 
the  appeal  was  dismissed,  and  an  order  en- 
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tered  to  that  effect  by  tbe  county  judge,  and 
also  an  order  directing  the  Issuance  of  a 
writ  of  procedendo  to  the  Justice  court;  that 
such  a  writ  was  issued  by  the  clerk,  thereby 
depriving  tbe  appellant  of  his  right  to  a 
trial  on  the  issues  invol-ved  in  that  case. 
Then  follows  a  detailed  statement  of  the  de- 
fenses which  the  appellant  had  as  a  defend- 
ant In  that  suit  It  Is  also  alleged  that  an 
execution  had  been  issued  upon  the  Judgment 
rendered  in  the  Justice  court  by  the  justice 
of  the  peace,  and  placed  in  the  hand's  of  tbe 
proper  officer  for  the  purpose  of  enforcing 
the  collection  of  that  Judgment  whldi  it  Is 
charged  was  void.  The  petition  was  sworn 
to  in  proper  form. 

This  appeal  is  by  Farmer  from  an  order  of 
the  district  Judge  refusing  in  vacation  the 
temporary  injunction  applied  for.  No  briefs 
or  assignments  of  error  have  been  filed. 
C!ounsel  for  appellant  in  an  oral  argument 
urged  that  the  judgment  of  the  ^stice  court 
was  void;  that  it  bad  been  superseded  and 
annulled  by  tbe  appeal,  and  that  a  dismissal 
of  the  appeal  could  not  revive  It;  hence  the 
Justice  of  the  peace  was  without  authority 
to  issue  an  execution  from  his  court  for  tbe 
purpose  of  collecting  the  amount  of  tbe  debt 

[1]  It  is  true  that  when  an  appeal  from 
the  Justice  court  to  the  county  court  has 
been  perfected  the  Judgment  theretofore  ren- 
dered in  the  Justice  court  Is  superseded  and 
is  thereafter  unenforceable.  Barter  et  aL  v. 
Curry,  103  8.  W.  445,  and  cases  there  refer- 
red to.  Appeals  of  this  character  are  to  be 
tried  de  novo,  and  the  appellate  court  should 
finally  dispose  of  the  controversy.  This  rule 
obtains,  however,  only  in  those  Instances 
where  the  appellate  court  acquires  Jurisdic- 
tion through  a  compliance  with  all  of  the  es- 
sential proceedings  required  by  law,  and 
when  tbe  subject-matter  is  within  its  judi- 
cial cognizance.  If  the  case  be  one  of  which 
the  appellate  court  cannot  take  cognizance, 
or  if  the  appeal  is  not  legally  perfected,  tbe 
Judgment  of  the  Justice  court  remains  undis- 
turbed. Roberts  v.  McCamant,  70  Tex.  744, 
8  S.  W.  643;  Kingsley  v.  Schmicker,  60  S. 
W.  332. 

[2,  3]  We  must  determine  the  question  in- 
volved In  this  appeal  solely  from  tbe  facts 
stated  In  the  appellant's  original  petition. 
He  alleges  "that  J.  M.  Farmer  appealed  said 
cause  of  action  to  tbe  county  court  of  Up- 
shur county  within  due  time."  That  is  rath- 
er an  indefinite  statement  He  fails  to  say 
either  that  he  perfected  an  appeal  or  that 
he  took  the  steps  necessary  to  pettect  one. 
But  treating  the  averment  as  sutficient  it  is 
further  alleged  that  the  county  court  dis- 
missed the  appeaL  No  reason  for  such  a 
dismissal  is  stated.  It  may  be  that  it  was 
for  lack  of  Jurisdiction.  We  must  assume 
that  when  a  judgment  was  rendered  it  was 
rendered  upon  the  proper  grounds,  unless 
there  is  something  In   tbe  record  showing 


the  contrary.  Conceding  that  tbe  conclusion 
of  county  court  upon  tbe  question  of  Juris- 
diction was  erroneous,  and  that  the  case 
should  not  have  been  dismissed  upon  that 
ground,  still  the  county  court  had  a  right  to 
pass  upon  that  question,  and  its  Judgment 
is  conclusive  of  that  issue  until  set  aside  in 
a  proper  proceeding. 

The  case  of  Roberts  v.  McCamant,  above 
referred  to,  has  many  features  similar  to  this 
case.  There  the  effort  was  to  restrain  the 
enforcement  of  a  Judgment  from  a  Justice 
court  upon  tbe  ground  that  the  Judgment  had 
been  superseded  and  annulled  by  an  appeal 
to  the  county  court  In  his  petition  for  the 
injunction  the  complainant  had  alleged  tbe 
facts  essential  to  show  that  it  was  an  ap- 
pealable case  and  that  an  appeal  had  been 
perfected.  He  also  alleged  that  tbe  appeal 
was  dismissed  for  want  of  jurisdiction.  An 
execution  was  thereafter  issued  upon  the 
judgment  of  the  Jnstice  court  Justice 
Gaines,. in  rendering  the  opinion  of  the  Su- 
preme Court  said: 

"It  seems  to  us  that  Roberts  was  entitled  to 
his  appeal,  and  he  alleges  in  his  petition  that  it 
was  perfected.  But  the  county  court  had  puria- 
diction  to  determine  tliese  questions,  and  it  ap- 
pears from  the  petition  that  it  did  determine 
that  it  did  not  have  Jurisdiction  of  the  case  and 
dismissed  the  appeal  on  that  ground.  Ilie  judg- 
ment of  the  county  court  may  be  erroneous,  but 
it  is  none  the  less  conclusive  until  set  aside  by 
proper  proceedings,  and  estops  the  appellant 
from  saying  that  the  case  had  been  properly  ap- 
pealed. It  follows,  as  we  think,  that  the  jus- 
tice was  authorized  to  issue  execution  for  the 
amount  recovered  and  the  costs  of  his  court." 

We  think  what  is  there  said  is  decisive  of 
the  principal  issue  in  this  appeal,  and  the 
order  refusing  the  temporary  Injunction  will 
be  affirmed. 


GARLINGTON  v.  COXTBN. 
(No.  1646.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 
June  29,  19idb     On  Motion  for  Re- 
bearing,  Oct  6,  1916.) 

X  SEQtissiTiATiON   Q=>21— WsoNorni.  IsstT- 
ANCB  OF  Writ— ActiONa— PucADmo. 
In  a  counterclaim  for  wrongful  issuance  of 
writ  of  sequestration,  the  allegations  that  the 
writ  was  issued  because  the  party  who  sued  it 
out  desired  to  prevent  a  sale  by  the  defendant 
and  to  secure  the  profit  from  such  sale  for  him- 
s^f  are  not  as  to  too  remote  damages,  but  being 
on  the  issue  of  exemplary  damages,  are  proper. 
[Ed.  Note. — For  other  cases,  see   Sequestra- 
tion, Cent  Dig.  §§  50-54;   Dec  Dig.  «s»21.] 

2.  Sequkstbation    «=»:)1  —  Sxoessxvs    Daic- 

AOES. 

Where  goods  were  damaged  by  rain  to  the 
amount  of  $75,  and  the  owner  lost  the  use  of 
land  of  the  value  of  $150,  and  while  he  was  out 
of  possession  tbe  land  was  damaged  between 
f500  and  $1,000  in  value,  a  verdict  of  $400  as 
actual  damages  for  wrongful  issuance  of  writ  of 
sequestration  was  not  excessive. 

[Ed.   Note. — For  other   cases,  see   Sequestra- 
tion, Cent  Dig.  §§  50-54;    Dec.  Dig.  «=»21.1 

Appeal   from  District  Court   Henderson 
County ;  John  S.  Prince,  Judge. 
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Action  by  J.  W.  Garllngton  against  W.  T. 
Gotten  and  J.  H.  Harrison  and  anotben 
Judgment  for  plaintiff  against  all  defend- 
ants, and  for  defendant  W.  T.  Gotten  on  bis 
counterclaim  against  plaintifT,  and  J.  W.  Gar- 
llngton appeals  from  so  mudi  of  the  Judg- 
ment as  is  adverse  to  blm.  Affirmed.  On 
motion  for  rehearing.  Motion  granted,  Judg- 
ment set  aside,  and  Judgment  rendered  re- 
forming the  Judgment,  and  the  Judgment  aa 
80  reformed,  affirmed. 

In  1906  appellant  sold  and  conveyed  a  tract_ 
of  land  In  Henderson  county  to  J.  H.  Harrl-' 
son,  In  consideration,  in  part,  of  the  latter's 
four  promissoiy  notes  for  $200  each,  payable, 
respectively,  January  1, 1909, 1910, 1911,  and 
1812.  In  October,  1911,  Harrison  sold  and 
conveyed  the  land  to  aiqpellee  and  bis  son  T. 
M.  Gotten,  who  afterwards  conveyed  his  in- 
terest In  the  land  to  appellee,  In  consldera- 
tioo,  in  part  of  their  assuming  the  payment 
of  the  notes  he  had  made  to  appellant  In 
December,  1911,  by  agreement  of  the  parties, 
the  times  for  the  pajnnent  of  the  notes,  re- 
spectively, were  extended  to  January  1, 1914, 
1915,  1916,  and  1917.  Each  of  the  notes,  it 
seems,  contained  a  stipulation  that  a  fail- 
ore  to  pay  it,  or  accrued  Interest  on  It,  when 
due,  at  the  option  of  the  holder  should  oper- 
ate to  mature  all  of  them.  Neither  of  the 
notes  having  been  paid,  this  suit  was  brought 
by  appellant  against  Harrison  and  the  Goir 
tens  to  recover  the  amount,  principal,  Intec- 
est,  and  attorney's  fees  thereof,  and  to  fore- 
close a  vendor's  lien  retained  on  the  land  to 
secure  them.  At  the  time  he  commenced 
the  suit  appellant  applied  for  the  issuance  of 
a  writ  of  sequestration,  on  the  ground  that 
he  feared  the  "defendants,"  quoting,  "who 
are  In  possession,  will  make  use  of  their 
said  possession  to  injure  said  property  dar- 
ing the  pendency  of  this  suit"  Having  pro- 
cured the  Issuance  of  the  writ,  appellant,  on 
January  28  and  29,  1915,  had  the  sheriff  to 
execute  It  by  ejecting  appellee  and  his  wife 
.  and  children,  who  were  residing  upon  and 
using  the  premises  as  their  homestead,  from 
the  dwelling  house  thereon,  and  so  deprived 
them  of  further  possession  and  use  of  the 
land.  Harrison  and  T.  M.  Gotten  did  not  an- 
swer the  suit  Appellee  answered,  and  by  a 
plea  In  reconvention,  in  which  he  alleged  that 
the  writ  was  wrongfully  and  malldtfusly 
sued  out,  and  that  he  and  his  family  by  vir- 
tue of  same  were  wrongfully  ejected  from 
and  deprived  of  tbe  possession  and  use  of  the 
land,  sought  a  recovery  against  api)ellant  of 
damages,  actual  and  exemplary,  which,  he 
alleged,  he  thereby  suffered.  The  Jury  found 
In  appellant's  favor  against  Harrison,  T.  M. 
Gotten,  and  appellee,  for  the  amount  (princi- 
pal. Interest,  and  attorney's  fees)  of  the 
notes,  and  for  a  foreclosure  of  the  vendor's 
lien  asserted,  and  in  favor  of  appellee  against 
appellant  for  $400  actual  and  $T5  exemplary 
damages.  Tbe  appeal  is  by  Garllngton  alone 
from  tbe  Judgment  on  the  verdict  so  far  as  It 
was  against  faUn. 


Miller  ft  Miller,  of  Athens,  J.  U  Budy,  of 
Bowie,  and  B.  S.  Neblett  and  Gordon  Damon, 
both  of  Gorsicana,  for  appellant  Blchard- 
son  &  Watklns,  of  Athens,  for  appellee. 

WILLSON,  0.  J.  (after  stating  the  facts  as 
above).  [1]  In  bis  plea  In  reconvention  ap- 
prise alleged  that  Just  prior  to  tbe  time 
when  tbe  suit  was  instituted  he  bad  con- 
tracted to  sell  tbe  land  to  one  Eldd  for  a  sum 
$000  In  excess  of  tbe  sum  due  appellant  on 
the  notes  sued  upon;  that  tbe  statement 
made  by  appellant  in  his  application  for  the 
writ  of  sequestration  that  he  feared  appellee 
would  make  use  of  his  possession  thereof  to 
injure  the  premises  during  the  pendency  of 
the  suit  was  false,  and  known  by  appellant 
to  be  so  at  the  time  he  made  it;  and  that 
appellant's  real  purpose  in  procuring  the  is- 
suance and  execution  of  the  writ  was  to  ob- 
tain possession  of  the  land  at  once  so  that  he 
could,  and  appellee  could  not,  sell  and  deliver 
possession  thereof  to  Kldd.  Appellant  ex- 
cepted to  tbe  allegations  In  tbe  plea,  so  far 
as  they  referred  to  a  sale  of  tbe  land  to  Eldd, 
and  complains  of  tbe  action  of  the  court  in 
overruling  bla  exceptions.  Tbe  ground  of 
the  exceptions  was  that  damages.  If  appellee 
suffered  any,  by  reason  of  appellant's  inter- 
ference as  charged  in  the  negotiations  with 
Kldd,  were  too  remote  to  be  made  tbe  basis 
of  a  recovery.  It  Is  a  sufficient  answer  to 
tbe  complaint  to  say  that  it  is  apparent  from 
the  plea  as  a  whole  that  the  allegations  were 
not  Intended  by  tbe  pleader,  nor  treated  by 
tbe  court  in  his  Instructions  to  the  Jury,  as  a 
basis  for  tbe  recovery  of  actual  damages,  but 
were  made  in  support  of  the  charge  that  ap- 
pellant's acts  in  procuring  tbe  Issuance  and 
execution  of  tbe  writ  were  malldons. 

[2]  The  contentiMis  made,  that  the  ver- 
dict, In  so  far  as  it  was  for  appellee  for  $400 
as  actual  damages,  was  excessive,  and  in  so 
far  as  it  was  for  appellee  for  $76  as  exemplary 
damages,  was  without  evidence  to  support  it, 
must  be  overruled.  It  appeared  from  sip- 
pellee's  testimony  as  a  witness  that  tbe  dam- 
age by  rain  to  his  household  goods  moved  by 
the  sheriff  from  the  dwelling  boose  was  $75 ; 
that  the  value  of  the  use  of  tbe  land  while 
he  was  deprived  of  it  was  $160 ;  and  that  the 
land  was  damaged  while  be  was  excluded 
from  its  possession  from  $600  to  $1,000.  The 
Jury  had  a  right  to  believe  this  testimony, 
and,  evidently,  they  did  believe  at  least  a 
part  of  it  As  to  tbe  exemplary  damages, 
there  was  testimony,  we  think,  which  author- 
ized the  Jury  to  find  that  the  writ  of  seques- 
tration was  wrongfully  and  maliciously  sued 
out  and  executed. 

There  is  no  error  in  the  Judgment,  and  It  is 
affirmed. 

On  Motion  for  Bebearing. 

Further  conslderaticm  of  the  record  has 
convinced  us  that  we  erred  in  holding  there 
was  testimony  to  support'  tbe  finding  by  the 
Jury  of  exemplary  damages  in  favor  of  ap- 
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pellee.  Therefore  tbe  motion  will  be  grant- 
ed, the  judgment  of  this  court  affirming  the 
judgment  of  the  court  below  will  be  set 
aside,  and  judgment  will  be  here  rendered 
so  reforming  the  judgment  of  the  court  below 
as  to  decree  a  recovery  by  appellee  of  only 
the  actual  damages  found  In  his  favor,  and, 
as  so  reformed,  the  judgment  of  that  court 
will  be  a£9rmed. 


WEIXS  FARGO  &  CO.  EXPRESS  t.  CRIT- 
TENDEN.    (No.  1654.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
Oct  12,  1916.) 

1.  COTTBTB  «=>121(6)  —  COTTBTS  OF  ClVH-  AP- 
PEALS—JUSISDICTIONAL   Amount— iNTEBisT. 

Where  interest  is  allowed  upon  tbe  claims 
for  damages,  it  is  treated  as  a  part  of  the  dam- 
ages, and  not  interest,  within  the  meaning  of 
the  statute  fixing  the  jurisdictional  limits  of 
the.  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  419,  420;   Dec.  Dig.  <&s>121(5).] 

2.  COTJBTS   <S=>169(8)— JumsDiCTiow— Amoxjht 
—Fictitious  Cbkdit. 

When  the  amount  which  the  plaintiff  is  en- 
titled to  recover  appears  from  his  allegations  to 
be  a  fixed  sum,  he  will  not  be  permitted  to  enter 
a  fictitious  credit  for  the  sole  purpose  of  giv- 
ing jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent, 
Dig.  U  428-436;   Dec.  Dig.  <&=>169(8).] 

3.  COUBTS  «s»122-^UBISDI0TI0N— AlfOTTHT  IN 
CONTBOVKBST— PWITIOW. 

In  determining  the  amount  in  controversy 
in  any  given  case,  the  court  will  look  to  the  aver- 
ments m  the  body  of  the  petition,  and  not  alone 
to  the  prayer  for  relief. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
D^;.  iS  413.  427;  Dec.  Dig.  «s>122.] 

4.  Dauaobs  «s»167(4)— Rkoovebt— Pleadiho. 

To  recover  interest  upon  an  unliquidated 
claim  for  damages,  interest  must  be  asked  for 
or  embraced  in  the  aggregate  amount  laid  as 
damages. 

lEH.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  438,  449-461;  Dec.  Dig.  ®=» 
157(4).] 

5.  Appeal  and  Ebbob  €=965  —  Appealablk 
judgukntft— jubibdiotionai.  auotint. 

In  a  suit  in  justice  court  for  damages  for  the 
negligent  failure  to  deliver  a  package  of  films 
intended  for  use  in  a  moving  picture  show, 
wherein  tbe  petition  alleged  that  in  consequence 
plaintiff  was  without  films  and  could  not  get 
others,  to  his  damage  in  the  sum  of  $160,  and 
asked  for  damages,  costs  of  suits,  and  general 
relief,  without  specifically  asking  for  interest, 
the  amount  in  controversy  did  not  exceed  $100, 
and  the  judgment  of  the  county  court  for  plain- 
tiff on  appeal  was  final,  so  that  the  appeal  there- 
from would  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  315-328;  Dec.  Dig.  i&a»66.] 

Appeal  from  Fannin  County  Court;  EL  L. 
Agnew,  Special  Judge. 

Suit  by  A.  Crittenden  against  the  Wells 
Fargo  &  Company  Express.  Judgment  In 
county  court,  affirming  Judgment  in  justice's 
court  for  plalntUF,  and  defendant  ai^eals. 
Dismissed. 


Thos.  P.  Steger,  of  Bonham,  and  Baker, 
Botts,  Parker  ft  Garwood,  of  Houston,  for 
appellant.  J.  W.  Gross,  of  Bonham,  for  ap- 
pellee. 

HODGES,  J.  In  September,  1914,  the  ap- 
pellee filed  this  suit  in  the  justice  court  of 
Fannin  county  against  the  appellant,  seek- 
ing a  recovery  of  damages  for  failure  to 
promptly  transport  and  deliver  a  package  of 
films  Intended  for  use  in  a  moving  picture 
show.  He  filed  a  written  original  petition, 
•which  stated  a  cause  of  action  for  negli- 
gence, and  recovered  judgment  for  $100  in 
the  justice  court,  and  also  in  the  county  court 
upon  appeal.  The  express  company  has  i^ 
pealed  from  that  judgment 

The  ai^ellee  has  filed  a  motion  asking 
that  this  appeal  be  dismissed  for  want  of 
jurisdiction  In  this  court  He  contends  that 
neither  the  judgment  nor  the  amount  In 
controversy  exceeds  $100,  and  that  under  the 
statute  the  judgment  of  the  county  court  la 
final.  Tbe  appellant,  on  tbe  other  band,  In- 
sists that  the  pleadings  of  the  appellee  were 
such  that  the  amount  for  which  a  judgment 
might  have  been  rendered  in  his  favor  ex- 
ceeded $100. 

The  plalntUTs  petition,  after  alleging  the 
facts  essential  to  his  cause  of  action,  con- 
tains the  following: 

"That  in  consequence  of  defendant's  said  neg- 
ligence, as  aforesaid,  i^laintiff  was  without  any 
fflms  for  his  moving  picture  show  on  said  date, 
and  could  not  get  any  others,  and  therefore 
could  not  have  any  show  on  the  afternoon  and 
night  of  said  date.  That  by  reason  thereof  he 
was  damaged  to  the  amount  of  $100." 

The  petition  then  proceeds  to  state  facts 
necessary  to  show  that  the  appellant  had  rea- 
son to  exi>ect  the  consequences  which  follow- 
ed, as  a  result  of  the  failure  to  deliver  the 
go6da  promptly.  It  concludes  with  tbe  fol- 
lowing: 

"That  the  plaintifl  reasonably  expected  to  take 
in  and  would  have  taken  in  from  said  show  on 
July  4,  1014,  the  sum  of  $100.  Wherefore 
plaintiff  pra^  that  defendant  be  cited  to  an- 
swer the  petition,  and  on  trial  hereof  he  have 
judgment  for  the  amount  of  his  damages,  coota 
of  suit  and  general  relief." 

In  reply  to  the  motion  to  dismiss  the  ap- 
peal, counsel  for  appellant  contends  that  up- 
on those  pleadings  the  appellee  might  have 
a  judgment  for  interest  on  the  sum  of  $100  at 
the  rate  of  6  per  cent  per  annum  from  the 
date  of  the  Injury,  and  thus  the  amuimt  put 
in  controversy  exceeded  the  final  jurisdiction 
of  the  county  court 

[1-8]  It  Is  generally  held  that,  where  Inter- 
est is  allowed  upon  claims  of  this  character, 
it  is  treated  as  a  part  of  the  damages,  and 
not  Interest,  within  the  meaning  of  the  stat- 
ute which  fixes  the  Jurisdictional  limits  of 
tbe  courts.  Scfaulz  v.  Tessman,  92  Tex.  491, 
49  S.  W.  103L  It  has  also  been  held  that, 
when  the  amount  which  the  plaintiff  Is  enti- 
tled to  recover  api>ear8  from  his  allegations 
to  be  a  fixed  sum,  he  will  not  be  permitted  to 


«=»For  oUi«r  cases  ■««  sama  toplo  and  KET-NUUBER  In  all  Ka^-Numbered  Dlftasti  and  Indazas 


I       _ 


Digitized  by  ^OOQIC 


Tex.) 


DABDEN  V.  VANLANDINGHAlt 


297 


enter  a  flctltlotm  credit  for  the  sole  purpose 
of  giving  Jurisdiction,  and  further  that  in  de- 
termining the  amount  in  controversy  in  any 
given  case  the  court  will  look  to  the  aver- 
ments in  the  body  of  the  petition,  and  not 
alixie  to  the  prayer  for  relief.  Pecos  ft  N. 
T.  R.  K.  Oo.  V.  Canyon  Coal  Co.,  102  Tex. 
481,  119  S.  W.  2M ;  HofFman  v.  IJoan  Ass'n, 
85  Tex.  410,  22  S.  W.  164.  In  order  to  re- 
cover interest  upon  an  unliquidated  claim 
for  damages.  Interest  must  be  asked  for  or 
embraced  In  the  aggregate  amount  laid  as 
damages.  In  the  case  of  Pecos  ft  N.  T.  R. 
R.  Ca  T.  Raysor  (Sup.)  172  8.  W.  IIOS,  the 
suit  was  to  recover  damages  for  an  iiijary 
to  a  shipment  ut  pianos.  After  alleging  that 
the  plaintlfT.had  been  damaged  In  the  sum 
of  1875,  and  that  defendants  became  justly 
indebted  to  him  in  that  sum,  the  petition  con- 
cluded as  follows: 

"Wherefore  plaintiff  prays  that  the  defend- 
ants be  cited  to  answer  this  petition,  and  that 
on  trial  hereof  he  have  judgment  for  bis  said 
damages  in  the  sum  of  $975,  with  legal  interest 
thereon,  for  coats  of  suit,  and  for  general  relief." 

It  may  be  remarked  that,  if  interest  had 
been  computed  upon  the  $975  from  the  date 
of  the  injury,  the  total  amount  would  have 
exceeded  $1,000  and  would  have  effected  the 
jurisdictional  question  involved.  In  an  opin- 
ion by  Justice  Phillips  the  Supreme  Court 
said: 

"Interest  was  *  •  *  recoverable  in  this 
character  of  case  only  as  damages.  Baker  v. 
Smelser.  88  Tex.  26,  29  S.  W.  377  [83  L.  R.  A. 
163].  And  If  it  be  true  that  the  prayer  is  sub- 
ject necessarily  to  the  construction  that  recov- 
ery of  interest  upon  the  $975  was  sought  as  a 
part  of  the  judgment,  as  distinct  from  legal  in- 
terest upon  a  judgment  for  $975,  the  ease  would 
be  one  where  the  amount  sought  to  be  recovered 
exceeded  the  Jurisdiction  of  the  court  But  is 
the  prayer  reasonably  subject  to  only  that  con- 
struction ?  We  think  not.  It  is  as  readily  sub- 
ject to  the  construction  of  a  prayer  for  a  judg- 
ment for  $975,  the  amount  of  his  alleged  dam- 
ages, with  legal  interest  on  the  judgment  That 
is  the  constmction,  therefore,  which  should  be 
applied." 

The  case  of  Baker  v.  Smelser,  referred  to 
above.  Is  one  upon  which  counsel  for  appel- 
lant seems  to  rely  as  sustaining  his  view  of 
the  law.  In  that  case  Chief  Justice  Oaines 
said: 

"It  Is  apparent  from  the  record  before  us  that 
the  plaintiff  must  have  claimed  in  his  pedtton 
$1,000,  the  value  of  the  goods  converted,  and 
additional  damages  for  the  conversion,  measur- 
able by  the  intsrest  on  that  value  from  the  date 
of  the  couTersion  to  the  time  of  die  trial  If 
these  items  are  to  be  treated  as  interest  within 
the  meaning  of  that  term  as  used  in  the  section 
of  the  Oonstitntion  from  whidi  we  have  quoted, 
then  the  record  fails  to  show  that  we  have  ju- 
risdiction." 

After  dlacnsstng  that  qnestion  at  some 
length,  it  was  decided  that  what  was  tbere 
called  "interest"'  riionld  be  treated  only  as 
damages,  and  not  Interest,  within  the  mean- 
ing of  the  constitutional  provision  referred  to 
by  the  court.    It  was  accordingly  held  that 


the  amount  In  controversy  in  that  case  ex- 
ceeded $1,000. 

S.  A.  ft  A.  P.  Ry.  Co.  v.  Addison,  96  Tex. 
61,  70  S.  W.  200,  is  a  case  in  which  the  Su- 
preme Court  enunciated  a  principal  which 
we  think  is  applicable  to  the  issue  before 
us.  The  suit  was  one  for  damages,  in  which 
the  plaintiff  sought  a  recovery  of  $130  for 
injuries  to  a  shipment  of  horses.  After  dis- 
cussing some  other  questions  Involved,  the 
court  said: 

"In  cases  of  this  character  interest  may  be 
allowed  by  way  of  indemnification  as  a  part  of 
the  damages,  but  is  never  allowed  eo  nomine, 
and  therefore,  in  order  to  recover  interest,  the 
damages  claimed  in.  the  pleadings  must  be  laid 
in  a  BufiScient  amount  to  cover  the  loss  at  the 
time  of  the  accrual  of  the  cause  of  action,  and 
the  interest  thereon  from  that  date  to  the  time 
of  tho  trial.  In  this  case  the  damages  claimed 
were  only  $130.  The  recovery  was  necessarily 
limited  to  that  amount" 

In  that  case,  as  In  this,  the  plaintiff  had 
laid  his  damages  in  a  certain  amount,  had  not 
asked  specifically  for  interest  on  that  amount, 
but  only  prayed  for  general  relief.  Follow- 
ing the  rule  deducible  from  the  foregoing 
case,  we  conclude  that  the  amount  in  contro- 
versy in  this  case  did  not  exceed  $100,  and 
that  the  Judgment  of  the  county  court  was 
flnaL 

The  appeal  will  therefore  be  dismissed. 


DARDEN  et  al.  V.  VANLANDINGHAM  et  al.* 
(No.  1696.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  24,  1916.     Rehearing  Denied 

Oct  6,  1916.) 

1.  Tbxspass  to  Tbt  Tttlb  9=341(1)  —  Pbiha 
Faoix  Cask. 

In  a  suit  by  heirs  to  recover  land  of  their 
ancestor,  partitioned  on  his  death  from  a  party 
who  through  successive  conveyances  took  title 
from  the  purchaser  at  partition  sale,  the  parti- 
tion proceedings  having  included  only  j)art  of 
the  ancestor's  lands,  by  proof  of  heirship  from 
the  ancestor,  the  admitted  common  source  of  ti- 
tle, plaintiffs  established  a  prima  facie  right  of 
recovery  to  the  extent  of  the  land  not  involved 
in  the  original  pleadings  of  tiie  partition  suit. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Titie,  Cent  Dig.  ^02;  Dec  Dig.  «=>41(1).] 

2.  RSFORMATION    OF    IRSTKUICKNTS    «s»13(3)— 
CoBBECnON  OV  DKXD— Al/TEBNATIVX  RELIXT. 

If  an  heirs  inheriting  land  are  free  from  le- 
gal disability  and  jidn  m  a  conveyance,  proof 
that  a  single  tract,  for  which  they  receive  pay, 
and  intend  to  convey,  is  by  mistake  omitted 
from  their  deed,  authorises  a  court  of  equity  to 
reform  the  instiument,  or  to  grant  sucn  relief 
to  the  purchaser  as  correction  would  confer. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {{  43-60;  Dec.  Dig. 
«=5»13(3).] 

3.  RE70BKATI0H    OT   IimBUlORRTS    «=a>19(l)— 

Mutual  Mibiakk. 
A  mistake,  to  justify  the  reformation  of  an 
instrument  or  deed,  must  have  been  participat- 
ed in  by  all  the  parties  in  interest 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments.  Cent  Dig.  K  74,  7&-78;  Dec. 
Dig.  «=»19(1).] 
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4.  PABTiTioir  «s3lOO(4)  —  Relief  Against 
Mistake  iw  Partition  Suit. 
Where  heirs  joined  in  a  suit  to  partition 
their  ancestor's  lajid,  a  part  being  omitted  from 
the  original  pleadings,  to  establish  a  mutual  mis- 
take of  all  the  parties  in  interest  sufficient  to 
authorize  relief  to  the  successor  in  title  of  the 
purchaser  on  partition  sale,  it  was  necessary 
to  prove  that  such  original  purchaser  was  a  par- 
ty to  the  mistake  whereby  part  of  the  land  was 
omitted  from  the  pleadings. 

[EM.   Note. — For  other  cases,   see  Partition, 
Cent  Dig.  H  380-386,  388-390;   Dec  Dig.   ' 
100(4).] 

B.   TBE8PA88  TO  TbT  TITLB  €=»38(1)— DEFENSE 

—Burden  or  Pboof. 
In  suit  by  heirs  to  recover  part  of  their  an- 
cestor's land,  against  a  party  claiming  through 
successive  conveyances  from  the  purchaser  at 
a  sale  on  partition,  the  burden  of  proof  to  show 
that  the  purchaser  on  partition  sale  was  a  par- 
ty to  the  mistake  whereby  part  of  the  land  of 
the  heirs'  ancestor  was  omitted  from  die  plead- 
ings in  tiie  partition  suit  was  on  defendant,  who 
relied  upon  the  defense  of  mutual  mistake. 

lEd.  Note. — For  other  cases,  see  Trespass  to 
Tfy  Title,  Cent  Dig.  }  B3;  Dec.  Dig.  «s9 
38tl).l 

6.  Partition    «b»109(1)— Remedies   of   Suc- 
cessor OF  Purchaser— Uroino  Mistake. 

Where  a  purchaser  of  land  on  partition  sale 
could  not  have  urged,  as  ground  for  a  claim  of 
title  to  land  omitteid  from  the  original  pleadings 
in  die  partition  suit,  that  the  omission  was  by 
mistake,  no  subsequent  purchaser  claiming  un- 
der him  can  do  sa 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Die  If  876,  876,  887;  Dec.  Dig.  <&=> 
109(1).] 

7.  Partition  «s>10e(l)  —  Remedy  of  Ptjh- 

CHA6EB— DEHOIXNOT   IN   AMOUNT   OF   LAND. 

Where  a  purchaser  of  land  at  partition  sale 
at  a  stated  price  per  acre  paid  for  more  land 
than  he  got,  the  partitioning  heirs  receiving 
more  money  than  they  were  entitled  to,  any  rem- 
edy against  the  heirs  is  confined  to  the  purchas- 
er, the  party  with  whom  they  dealt,  and  is  based 
on  the  right  of  reimbursement  for  the  excess 
paid. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  IHg.  K  875,  876,  887;  Dec.  Dig.  «s> 
109(1).] 

8.  Partition  ^»109(4)  —  Omitted  Land  — 
Remedy  of  Purchaser. 

Where  the  joint  owners  of  land  failed  to 
include  all  the  land  in  their  petition  for  parti- 
tion, the  purchaser  on  partition  sale  could  not 
claim  title  to  land  consequently  omitted  from  the 
commissioner's  deed  to  him  on  the  ground  that 
the  tract  was  omitted  from  the  original  plead- 
ings by  mistake,  since  the  equitable  doctnhe  of 
relieving  against  the  consequences  of  a  mistake 
by  correcting  a  written  instrument,  or  by  treat- 
ing that  as  done  which  the  parties  intended  to 
do  in  making  their  contract  has  no  application 
to  the  case,  mvolving  the  judgment  of  a  court ; 
the  purchaser's  remedy,  if  any,  being  a  demand 
for  reimbursement 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  SS  380-386,  388-890;  Dec.  Dig.  <S=» 
109(4).] 

9.  Partition   «=>109(1)— Equitieb   of   Pur- 
chaser—Personal  Character. 

Whatever  equities  the  purchaser  of  land  on 
partition  sale  might  have  asserted  against  the 
plaintiffs  by  reason  of  mistake  in  failing  to  in- 
clude a  tract  of  land  in  the  suit  was  personal 
to  him,  and,  in  the  absence  of  conveyance  by 
him,  could  not  be  asserted  by  any  subsequent 


purchaser  under  a  conveyance  which  did  not 
purport  to  convey  the  omitted  tract 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {{  875,  876,  387;    Dec.  Dig.  <S=> 

Appeal  from  District  Court,  Ellis  County; 
F.  Xj.  Hawkins,  Judge. 

Suit  by  Earnest  Darden  and  others  against 
M.  Lb  Vanlandingbam  and  others.  From  a 
judgment  for  defendants,  plaintifb  appeal. 
Judgment  reversed,  and  judgment  rendered 
for  plaintiffs,  the  case  being  remanded  to'  be 
disposed  of  in  accordance  with  the  prayer 
for  a  partition. 

W.  H.  Fears,  of  Waxahachle,  for  appel- 
lants. J.  T.  Spencer  and  G.  C.  Oroce^  botli 
of  Waxahachle,  for  appellees. 

HODGES,  J.  In  February,  1016,  the  ap- 
pellants filed  this  suit  against  appellee,  seek- 
ing to  recover  an  undivided  nine-tenths  in- 
terest In  ten  acres  of  land  described  as  a 
part  of  tlie  Z.  Wilson  survey,  situated  la 
Ellis  county.  Tbey  also  sought  to  have  tlie 
land  sold  and  the  proceeds  partitioned  among 
the  several  claimants.  The  appellee  present- 
ed defenses  claiming  the  exclusive  title  to 
the  entire  tract  The  material  issues  of  fact 
are  practically  undisputed. 

It  was  shown  upon  the  trial  that  the  land 
was  formerly  owned  by  J.  R.  Darden  and 
wife,  both  of  whom  are  dead;  that  Darden 
and  wUe  had  ten  children,  and  the  appellees 
represent  all  of  their  heirs  except  one,  H.  O. 
Darden.  J.  R.  Darden  left  two  ^acts  of 
land.  One  of  them  Is  desciibed  as  contain- 
ing 166  acres,  less  32  acres  which  bad  been 
sold.  This  tract  was  purchased  by  Darden 
in  1880,  and  the  deed  duly  placed  on  record. 
The  other  tract,  the  one  involved  In  this 
litigation,  was  purchased  by  him  in  1892,  but 
the  deed  was  not  recorded  until  a  short  time 
before  the  institution  of  tliis  suit  This  lat- 
ter tract  adjoins  the  other  on  the  north.  In 
1006  the  Darden  heirs  instituted  a  suit  in 
the  district  court  of  Ellis  county  for  the 
purpose  of  partitioning  the  lands  left  them 
by  their  parents.  It  seems  that  all  then 
agreed  that  H.  C.  Darden,  who  was  the  old- 
est child,  and  the  one  most  familiar  with  tbe 
property  to  be  divided,  should  be  given  tbe 
power  to  arrange  with  an  attorney  for  insti- 
tuting the  suit  and  to  control  the  conduct 
and  the  proceedings  to  follow.  The  heirs  in- 
tended to  include  in  that  suit  all  of  the  real 
estate  left  them  by  their  deceased  parents, 
but  for  some  reason  only  the  larger  tract  was 
described  in  the  original  pleadings ;  no  men- 
tion being  made  of  the  other.  Judgment  was 
rendered  in  due  course  of  time,  directing  the 
land  to  be  sold  at  private  sale  for  caah  by 
a  vedal  commissioner  appointed  for  that 
pnipose.  At  the  sale  which  followed  tbe 
land  was  purchased  by  W.  B.  McDaniel  at 
$86  per  acre,  and  tbe  price  paid  was  based 
upon  an  estimate  of  13S  acres.    Tbe  evidence 
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shows  that  McBanlel  purchafled  at  the  In- 
stance of  and  for  H.  C.  Darden,  to  whom  he 
Immediately  executed  a  conveyance.  In  1907 
H.  G.  Darden  and  wife  conTeyed  to  J.  H. 
Goodloe.  In  December,  1911,  Goodloe  and 
wtfe  conveyed  to  the  appellee.  The  deed 
from  McDanlel  to  Darden,  and  that  from 
Darden. to  Goodloe,  contained  a  description 
only  of  the  larger  tract  of  land;  but  the 
deed  from  Goodloe  to  the  appellee  Indnded 
In  Its  description  the  land  Involved  In  this 
suit.  The  evidence  also  shows  that  the  Judg- 
ment of  the  court,  the  various  orders  made, 
and  the  report  of  the  commissioner  followed 
the  description  In  the  original  petition  of 
the  plnlntlffa,  and  did  not  Include  the  land 
In  oontroversy. 

At  the  condnslon  of  the  evidence  the  ap- 
pellants requested  a  peremptory  Instruction 
In  their  favor.  This  was  refused,  and  the 
court  propounded  interrogatories  to  the  jury, 
In  response  to  which  the  foUovrlng  findings 
of  fact  were  made:  (1)  That  J.  B.  Darden 
owned  133  acres  of  land ;  <2)  that  the  heirs 
Intended  to  Include  all  the  land  he  owned  at 
his  death  In  the  partition  suit;  0)  tliat  they 
bdlered  that  the  sale  made  in  those  prooeed- 
Ings  disposed  of  It  all;  (4)  that  the  purchas- 
er nnder  the  partition  sale  believed  he  was 
getting  all  of  the  lands  belonging  to  the  es- 
tate of  J.  B.  Darden;  (5)  that  the  Darden 
heirs  through  that  partition  proceeding  re- 
ceived pay  for  133  acres  of  land.  Upon  these 
findlnss  the  court  entered  a  Judgment  In  fa- 
vor of  the  appellee,  and  denied  any  recovery 
to  the  appellants.  This  Judgment  Is  at- 
tacked upon  the  ground  that  it  Is  unsupport- 
ed by  the  evidence. 

[1-7]  It  may  be  conceded  that  all  of  the 
facts  found  above  are  true;  yet  it  does  not 
follow  that  the  relief  granted  in  the  court  be- 
low should  have  been  given.  By  proof  of  heir- 
ship from  J.  B.  Darden,  an  admitted  common 
source,  the  appellants  established  a  prima 
fade  right  of  recovery  to  the  extent  prayed 
for.  To  defeat  that  prima  fade  right  the 
appellee  relied  solely  upon  the  grounds  that 
the  appellants  have  received  pay  for  all  the 
land  they  inherited  from  their  ancestors, 
and  that  the  failure  to  Indude  in  the  parti- 
tion salt  the  tract  in  controversy  was  the  re- 
salt  of  a  mistake  on  the  part  of  all  those  In- 
terested. If  all  the  helis  had  been  free  from 
any  legal  disability  and  had  Joined  in  a 
conveyance  to  McDanlel,  proof  that  one  tract 
of  the  land  for  wbldi  they  received  pay,  and 
bad  intended  to  convey,  had  been  by  mistake 
omitted  from  the  deed,  would  authorize  a 
court  of  equity  to  reform  the  instrument  of 
eonTeyanoe,  or  to  grant  such  relief  to  the 
pnrcbaser  as  that  correction  would  confer. 
Dnrtuun  ▼.  Luce,  140  8.  W.  860;  Howell  v. 
Lumber  Co.,  62  Tex.  Civ.  App.  584,  132  S.  W. 
848 ;  Avery  v.  Hunton,  23  Tex.  Oiv.  App.  863, 
56  S.  W.  210.  In  such  cases  the  rule  applied 
is  foonded  upon  the  powers  of  a  court  of 
equity  to  correct  derical  mistakes  and  en- 


force the  real  contract  wbidi  the  parties 
made.  Bat  the  mistake  must  be  one  partid- 
pa  ted  In  by  all  the  parties  in  Interest.  Un- 
der  the  facts  before  us  the  immediate  and 
first  victim  of  the  mistake  charged  was  Mc- 
Danlel, who  purchased  at  the  commissioner's 
sale.  While  the  evidence  shows  that  he  pur- 
chased for  H.  O.  Darden,  It  Is  made  clear 
that  he  did  not  in  so  doing  act  as  the  agent 
of  Darden.  He  pai^  his  own  money,  not 
money  that  was  furnished  by  Darden.  He 
paid  cash  and  sold  to  Darden  on  time,  and 
conveyed  by  a  deed  containing  a  general  war- 
ranty. He  also  reserved  in  the  deed  a  ven- 
dor's lien  to  secure  the  purchase-money  notes. 
Bridently  the  agreement  between  Darden 
and  McDanlel  amounted  simply  to  this:  That 
McDanlel  should  buy  the  land  for  cash  and 
sell  it  to  Darden  on  time.  Had  Darden  fail- 
ed to  pay  at  maturity  the  purchase-money 
notes  whldi  he  gave,  McDanlel  could  have 
foredosed  his  vendor's  lien.  This  he  could 
not  have  done  had  MdDaniel  been  merely  an 
agent  or  trustee  for  Darden  in  purchasing  at 
the  sale  by  the  commissioner.  Hence,  In  es- 
tablishing a  mutual  mistake  of  all  the  par- 
ties in  interest  sufildent  to  authorise  the  re- 
lief sought  by  the  appellee  In  this  case,  It 
was  necessary  to  prove  that  McDanlel  was  a 
party  to  that  mistake.  The  burden  of  doing 
this  rested  upon  the  appellee,  who  relied 
upon  that  defense.  According  to  McDaniel's 
testimony,  he  knew  nothing  about  the  land 
to  be  partitioned,  except  that  it  was  the  Dar- 
den estate,  and  that  the  number  of  acres 
amounted  to  133.  He  did  not  know  whether 
It  was  embraced  in  one  tract  or  two.  Nei- 
ther does  it  appear  that  be  knew  anything 
about  the  identity  of  the  land.  It  is  not 
shown  that  he  expected  to  get  this  particu- 
lar tract  of  land  in  the  conveyance  from  the 
commissions.  The  only  mistake  of  which 
he  could  complain  was  the  shortage  in  the 
number  of  acres  conveyed  in  his  deed.  If 
McDanlel  could  not  have  urged  that  mistake 
as  ground  for  a  daim  of  title  to  the  land 
omitted,  that  cannot  be  done  by  any  pur- 
chaser claiming  under  him.  Bis  bid  for  the 
land,  as  shown  by  the  report  of  sale,  was 
985  per  acre,  and  the  court  approved  the 
sale  in  that  form.  In  the  deed  fr«»n  the 
commissioner  the  tract  was  described  as 
containing  133  acres.  In  the  metes  and 
bounds  given  the  length  of  each  line  was 
stated.  A  mathematical  calculation  shows 
that  according  to  those  dimensions  the  adiort- 
age  amounted  to  8  or  10  acres.  It  therefore 
appears  that  McOianlel  paii  for  more  land 
than  he  got,  and  that  the  heirs  received 
more  money  than  they  were  entitled  to.  In 
Budi  a  case  the  remedy  against  the  heirs,  tf 
any,  is  confined  to  the  party  with  whom  they 
dealt,  and  is  based  upon  the  right  of  reim- 
bursement for  the  excess  paid. 

[t,  9]  But  there  is  another  and  a  stronger 
reason  why  this  judgment  cannot  be  sustain- 
ed.    The  equitable  doctrine  whldi  relieves 
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against  the  consuquences  of  a  mistake^  by 
correcting  a  written  Instrnment  so  as  to 
make  It  a  true  record  of  the  real  contract,  or 
by  treating  tbat  as  done  which  the  parties 
Intended  to  do  In  the  making  of  their  con- 
tract, has  no  application  to  the  case  before 
us.  Here  the  muniment  of  title  in  wbidi 
the  mistake  Is  said  to  have  occurred  Is  not 
a  voluntary  conveyance  by  the  parties,  but 
the  judgment  of  a  court  McDanlel  acquired 
bis  title  by  a  Judicial  sale  made  In  pursuance 
of  a  judgment  In  all  things  regular  and  in 
conformity  with  the  pleadings  of  the  parties. 
In  such  cases  the  rule  of  caveat  emptor  ap- 
piles,  and  the  purchaser  Is  charged  by  law 
with  notice  of  the  subject-matter  of  the  suit 
He  cannot  after  bis  purchase  claim  that  be 
thought  he  was  getting  property  not  Included 
In  the  partition  decree.  If  he  paid  for  a 
greater  number  of  acres  than  was  conveyed 
to  bim,  his  remedy,  if  any,  Is  a  demand  for 
reimbursement.  He  cannot  claim  a  title  by 
eBt(^E>pel  In  a  case  where  the  judgment  of  a 
court  Is  essential  to  the  passage  of  title.  The 
failure  of  the  joint  owners  of  the  Darden  es- 
tate to  include  in  their  petition  for  a  parti- 
tion all  of  their  land  merely  had  the  legal  ef- 
fect of  leaving  their  title  undisturbed  as  to 
tbat  which  was  omitted.  The  rights  of  the 
purchaser  at  the  sale  made  by  the  commis- 
sioner must  be  determined,  not  by  what  the 
Joint  owners  latended  to  have  sold,  but  by 
what  the  court's  decree  directed  to  be  sold. 
Moreover,  whatever  equities  McDanlel  might 
have  asserted  against  the  appellants  by  rea- 
son of  the  mistake  In  failing  to  include  the 
smaller  tract  in  the  partition  suit  was  purely 
personal  to  him,  and  In  the  absence  of  a  con- 
veyance by  blm  conld  not  be  asserted  by  any 
subsequent  purchaser.  Darden  conld  not 
claim  by  estoppel  a  right  wbidi  McDanlel, 
his  grantor,  held  only  by  estoppel.  M(X>an- 
lel's  deed  to  Darden  conveyed  only  the  larg- 
er tract,  and  there  Is  no  evidence  tending  to 
show  that  McDanlel  intended  to  convey  any 
other  land. 

The  Judgment  of  the  court  will  be  re- 
versed, and  judgment  here  rendered  in  favor 
of  the  appellants  for  the  Interests  sued  for. 
The  case,  however,  will  be  remanded  for  the 
purpose  of  being  disposed  of  in  aocordanoe 
with  the  prayer  for  a  partition. 


OARDEX  VALLEY  MBROANTILE  CO.  «t  aL 
V.  FALKNER  et  al.    (No.  1608.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

July  6,  1916.    Blearing  Denied 

Oct.  6,  1916.) 

1.  VENint  «=3l8— Action  fob  Convebsiow. 

Action  for  conversion  of  pergonal  property 
may  be  brought  in  the  county  of  plaintiS's 
residence  if  one  of  the  defendants  has  converted 
some  of  the  properly  there. 

tEd.  Note. — For  other  cases,  see  Venne,  Cent 
Dig.  i  32;    Dec.  Dig.  «s>18.] 


2.  Landlobd  Ann  TsiTAirF  «s>242  —  Land- 
lobd's  Lieiis— Fubnishinq  Goods— "Fub- 

NISHKD." 

A  landlord  buying  a  note  under  agreement 
that  if  the  owner  of  moles  would  sell  them  to 
the  landlord's  tenant  and  take  the  tenant's  note 
for  the  purchase  price,  he  would  bny  the  note 
at  its  face  value,  oas  no  landlord's  Uen  on  the 
mules,  they  not  being  "furnished"  by  him  within 
article  6476,  Vernon's  Sayles'  Ann.  .Civ.  St 
1914,  as  to  landlord's  Uen. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  g§  976.  979-981 ;  Dec 
Dig.  <e=>242. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Furnished.] 

3.  LAJ7DI.0BO    AND   TENANT   ^=s>242  —  I<AND- 

LOBo's  Liens— FuBNiaHiHa  Oooos— "Fub- 

nibhbd." 
A  landlord  allowing  his  tenant  to  keep  a 
quantity  of  com  due  as  rent,  instead  of  deliver- 
ing it  to  him,  in  order  that  tne  tenant  might  use 
it  during  the  next  year  for  seed,  was  not  en- 
titled to  a  lien  for  such  com j  it  not  being  "fur- 
nished" within  article  6475,  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  as  to  landlord's  lien. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  gg  976,  979^81;  Dee.  Dig. 
<3=>242.] 

Appeal  from  Wood  County  Court;  B.  B. 
Bozeman,  Judge. 

Action  by  A.  J.  FaUmer  and  others  against 
the  Garden  Valley  Mercantile  Company  and 
others.  From  Judgment  for  plalntUCs,  the 
named  defendant  and  others  appeaL  Affirm- 
ed as  to.  defendant  T.  B.  Calhoun,  and  re- 
formed and  affirmed  as  to  other  defendants. 

Simpson,  Lasseter  &  Gentry,  of  Tyler,  for 
appellants.  Jones  ft  Jones,  of  Mlneola,  and 
Harris  &  Brltton,  of  Quitman,  for  appellees. 

WILLSON,  O.  J.  [1]  The  suit  was  by  Falk- 
ner  (1)  against  bis  tenant,  T.  E.  Calhonn,  to 
recover  sums  be  claimed  the  latter  owed  him 
as  rent,  and  for  supplies  famished  to  make 
crops  grown  by  the  tenant  on  the  land ;  and 
(2)  against  the  Garden  Valley  Mercantile 
Company,  a  Arm  composed  of  himself  (Falk- 
ner),  S.  B.  TunneU,  G,  B.  Browning,  W.  O. 
Head,  G.  M.  Terry,  and  8.  P.  Vesey,  and 
Tarver,  Steele  &  Co.,  a  Arm  composed  of  C. 
L.  Tarver  and  L.  B.  Steele,  to  recover  dam- 
ages for  a  conversion  by  them,  as  alleged, 
of  certain  property  belonging  to  the  tenant 
on  whldi  he  (E^lkner)  claimed  to  have  a 
landlord's  lien.  It  was  commenced  In  Wood 
county,  where  Falkner  resided,  and  where, 
he  alleged,  the  conversion  complained  of  oc- 
curred. None  of  the  defendants  resided  in 
that  county.  Tunnell,  Browning,  Terry,  and 
Head,  in  a  plea  duly  filed,  claimed  a  privi- 
lege ijiey  asserted  to  be  sued  In  Smith  connty, 
where  they,  respectively,  resided,  Instead  of 
in  Wood  county.  Whether  the  plea  should 
have  been  sostalned  depended  on  whether  it 
appeared  tbat  the  mercantite  company  or 
Tarver,  Steele  ft  Co.  weare  guilty  of  a  conver- 
sion of  the  cotton  In  Wood  county.  It  ap- 
peared from  the  testimony  that  the  rented 
land  was  in  Smith  county.  By  the  terms  of 
the  contract  between  Fal]mer  and  Calhomi 
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the  former  was  to  receive  as  rent  one-third 
of  the  com  and  one-fourth  .of  the  cotton 
and  cotton  seed  g^rown  by  the  latter  on  the 
land.  The  property  on  which  Falkner  claim- 
ed a  landlord's  lien  and  which  he  claimed 
the  mercantile  company  and  Tarver,  Steele  & 
Co.  converted  consisted  of  com,  cotton  seed, 
and  seven  bales  of  cotton  grown  by  Calbonn 
on  the  land,  and  two  mules  purchased  by 
him  of  one  Kindle.  Calhoun,  having  mort- 
gaged the  property  to  the  mercantile  com- 
pany, tnmed  same  over  to  said  company 
with  Instructions  to  sell  it  and  credit  the 
dalm  the  company  had  against  him  witli 
the  proceeds  after  paying  out  of  same  the 
sum  he  owed  to  Falkner  as  rent  At  the 
time  the  mercantile  company  took  possession 
of  the  property  It  was  In  Smith  county, 
where  the  company  afterwards  sold  the 
mules.  It  canled  the  seven  bales  of  cotton 
to  Wood  county,  and  there  sold  same  to  Tar- 
ver, Steele  &  Co.,  who,  when  they  purchased. 
knew  that  Falkner  claimed  a  landlord's  lien 
on  the  property.  The  mercantile  company 
paid  to  Falkner  one-fourth  of  the  sum  real- 
ized by  the  sale  of  the  cotton  as  the  part 
thereof  he  was  entitled  to  as  rent 

The  contmtion  made  that  on  the  facts 
stated  the  court  should  have  peremptorily 
instructed  the  Jury  to  find  In  favor  of  the 
plea  Is  overruled.  It  may  be  the  testimony 
was  not  sufficient  to  support  a  finding  that 
the  conversion  by  the  mercantile  company 
occurred  in  Wood  county,  but  it  was  suffi- 
cient to  show  that  Tarver,  Steele  ft  Co.  con- 
verted the  cotton  in  that  county.  As,  there- 
fore, FaUmer  had  a  rl|^t  to  sue  that  com- 
pany In  Wood  county  and  to  make  the 
mercantile  company  a  party  to  the  suit,  the 
finding  against  the  plea  of  privilege  was  not 
error.  Cobb  v.  Barber,  92  Tex.  309,  47  S.  W. 
963;  Bobertson  v.  Hunt,  77  Tex.  821,  14  a 
W.  68;    88  Cyc  ZOOS. 

The  judgment  was  in  favor  of  Falkner 
against  Calhoun  for  $547.11,  against  the  mer- 
cantile company  and  Its  members  other  than 
himself  for  a  like  sum,  and  against  Tarver, 
Steele  &  Co.  for  $285,  the  value  of  the  seven 
bales  of  cotton  purchased  by  them  of  the 
mercantile  company.  Calhoun  has  not  ap- 
pealed, and  the  Judgment  will  not  be  dis- 
turbed so  far  as  it  is  against  him. 

The  judgment  against  the  mercantile  com- 
pany and  its  members  was  based  on  findings 
that  they  had  converted  com,  cotton  seed, 
seven  bales  of  cotton,  and  two  mules  on 
which  Falkner  claimed  a  landlord's  lien, 

[2]  The  mercantile  company  claimed  that 
It  appeared  as  a  matter  of  law  that  Falkner 
did  not  have  a  lien  on  the  mules.  The  con- 
tention Should  have  been  sustained.  It  ap- 
peared that  Calhoun  needed  the  mules  to 
make  crops  on  the  rented  land.  The  owner 
^  the  moles,  one  Kindle,  wanted  $326  In  cash 
for  them.  Cblboun  was' unable  then  to  pay 
the  price  demanded.  FaUmer  agreed,  U  Kin- 
dle would  let  Oalboon  hare  the  mules  and 


take  bis  note  for  the  purchase  price,  be 
(Falkner)  would  buy  the  note  of  Kindle  at 
its  face  value.  Thereupon  on  February  5, 
1913,  Kindle  sold  the  mules  to  Calhoun,  tak- 
ing his  promissory  note  for  the  purchase 
price,  $325,  payable  to  him  (Kindle)  November 
1,  1913,  and  stipulating  for  Interest  from  its 
date  at  the  rate  of  10  i)er  cent  per  annum 
and  for  10  per  cent  additional  if  it  was  not 
paid  at  its  maturity  and  was  placed  in  the 
hands  of  an  attorney  for  collection.  Febru- 
ary 20,  1913,  Kindle  by  an  indorsement  on 
the  note  transferred  it  to  Falkner,  who  then 
paid  him  its  face  value.  It  is  plain,  we  think, 
that  the  mules  were  not  "furnished"  by  Falk- 
ner to  Calhoun  within  the  meaning  of  the 
statute  (article  5475,  Vernon's  Statutes),  and 
therefore  that  Falkner  did  not  have  a  land- 
lord's lien  on  them. 

Among  the  items  of  indebtedness  claimed 
by  Falkner  against  Calhotm  was  one  for 
$66.55  on  account  of  supplies,  consisting  of 
dry  goods,  which  he  claimed  he  furnished 
Calhoun  to  enable  him  to  make  crops  grown 
on  the  land.  The  contention  of  the  mei^can- 
tUe  company  with  reference  to  this  is  that 
it  appeared  as  a  matter  of  law  from  the  tes- 
timony that  the  goods  were  not  "furnished" 
by  Falkner  to  Calhoon  within  the  meaning 
of  the  statute.  We  do  not  think  It  so  ap- 
peared, and  therefore  overrule  the  conten- 
tion. The  sufficiency  of  the  verdict  to  sup- 
port the  judgment  as  to  this  item  is  attacked, 
but  we  do  not  think  It  was  insufficient. 

[S]  Falkner  claimed  that  he  had  furnished 
Calhoun  80  bushels  of  com  worth  $30  to  en- 
able him  to  make  crops  on  the  land  in  1913. 
He  proved  that  Calhoun  owed  him  that 
quantity  of  com  its  rent  for  the  year  1912, 
and  that  he  permitted  Calhoun  to  keep  the 
com  Instead  of  delivering  same  to  htm  on 
Ca.lhoun's  representation  that  he  "would 
need  it  to  use  that  winter  and  In  making  a 
crop  for  the  year  1912."  The  Jury  found  in 
favor  of  Falkner  "for  $53.26  for  cotton  seed 
and  com."  If  the  finding  as  to  the  com' 
referred  to  the  30  bushels  above  mentioned, 
then  the  finding  that  Falkner  had  a  land- 
lord's lien  on  the  property  the  mercantile 
company  and  Tarver,  Steele  &  Co  were  charg- 
ed with  converting  to  secure  the  sum  due 
for  it  plainly  was  unauthorized.  The  30 
bushels  of  com  was  not  a  part  of  the  crops 
grown  on  the  land  during  the  year  1913,  and 
Falkner  did  not  "furnish"  same  to  Calhoun. 
What  he  did  was  to  waive  a  right  he  had  to 
have  Calhoun  turn  it  over  to  him  in  1912,  and 
grant  CalhoUn  an  extension  of  time  in  which 
to  pay  the  amount  of  rent  represented  by 
the  com.  If  the  finding  did  not  refer  to 
that  com,  then  it  was  wholly  without  evi- 
dence to  support  it;  for  there  was  no  testi- 
mony showing  Falkner  to  be  entitled  to  re- 
cover anything  -  of  Cfalhoxin  on  account  of 
corn  grown  by  him  on  the  land  in  1913.  And 
so  there  was  no  evidence  shoving  that  Falk- 
ner was  entitled  t«  lecoyer  en  aooount  o( 
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cotton  seed  grown  on  the  land.  On  the  con- 
trary, the  testimony  In  the  record  Indicates 
that  Falkner  had  recelTCd  all  that  was  due 
him  by  Calhoun  on  account  of  com  and  cotton 
seed  grown  by  the  latter  during  the  year 
1913. 

The  judgment  will  be  so  reformed  as  to  ad- 
judge a  recovery  by  Falkner  against  the 
mercantile  company  and  Tarver,  Steele  &  Co. 
of  $66.55,  and  a  recovery  over  by  Tarver, 
Steele  &  Co.  against  the  mercantile  company 
of  a  like  sum,  and  as  so  reformed  will  be 
affirmed. 


EASTERN  TEXAS  TRACTION  CO.  «t  aL  ▼. 
HARRISON  et  aL     (No.  1619.)* 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

July  6,  191&    Rehearing  Denied 

Oct  6,  1916.) 

1.  Raiuoads  «=»17— VAMorrr  —  Bbbaoh  — 

LlABIUTT. 

Where  the  officers  of  a  traction  company,  as 
a  personal  speculation,  contracted  witn  prop- 
erty owners,  In  return  for  a  bonus,  to  purchase 
certain  lots  and  have  the  depot  and  terminals 
ot  the  traction  company  erected  thereon,  but 
failed,  after  purchasmg  the  lots,  to  have  the 
offices  of  the  company  established  there,  they 
were  liable  to  the  parties  who  paid  them  the 
bonus  for  its  return,  totjether  with  stipulated 
interest,  according  to  their  contract. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  }}  36-38;  Dec  Dig.  «=>17.] 

2.  RAiLROAns  «=36S— CoNTBAcT  or  OinoKBS 
— Construction  as  Pbbsonal. 

Where  the  officers  of  a  traction  company 
contracted  with  certain  property  owners,  in  re- 
turn for  a  bonus,  to  buy  lots  and  construct  and 
maintain  thereon  the  depot  and  terminal  station 
buildings  of  the  traction  C9mpany,  which  con- 
tract was  signed  by  the  officers  without  designat- 
ing themselves  as  such,  it  was  to  be  construed 
as  their  personal  engagement,  and  not  as  that 
of  the  company. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  180,  131, 138, 135, 186;  Dec.  Dig. 
^  'X} 


8.  Railboads   9s>58— Contract— Corbtb'uo- 

TION. 

Where  officers  of  a  traction  company  agreed 
with  property  owners,  in  return  for  a  bonus,  to 
purchase  lots  and  erect  and  maintain  thereon 
the  terminal  buildings  of  the  traction  company, 
and  a  following  bond  contained  the  assent  and 
ratification  of  the  traction  company  to  main- 
tain its  offices  in  the  dty,  such  bond  did  not 
necessarily  include  an  agreement  by  the  com- 
pany to  construct  the  buildings  in  accordance 
with  the  undertaking  of  its  officers. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  IXg.  H  130, 131,  183, 135,  136;  Dec.  Dig. 
«s>68.] 

4.  Railboaus  «s>6&— Looation  or  Stations 

—Ultra  Vibxs  Contract. 
A  traction  company  might  itsdf,  in  return 
for  a  bonus  have  made  a  contract  with  property 
owners  in  a  city  to  buv  lots  and  erect  and  main- 
tain its  terminal  buildings  thereon,  and  could 
have  bound  itself  to  return  the  bonus  if  it  failed 
to  perform. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  130, 131, 183, 136,  136;  Dec.  Dig. 
«=35S.] 


6.  Railboaob  «=»58— Location  or  Stations 

—Ultra  Vires  Contbact. 
Where  the  otBcers  of  a  traction  company,  in 
return  for  a  bonus,  contracted  with  property 
owners  to  buy  lots  in  the  city  and  erect  and 
maintain  the  company's  terminal  buildings 
thereon,  the  bond  executed  by  the  company  and 
the  officers  personally  engaging  to  guarantee 
that  the  officers,  should  they  fail  to  perform, 
would  return  the  money  received,  was  not  ultra 
vires  as  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  180, 181,  188,  186,  186;  Dec.  Dig. 
<g=>68.] 

6.  Corporations    «=»432(1)— OmoKB— Au- 

THORITT  to  EXKCtlTE  BOND— Pbesumption. 
Where  a  corporation's  bond  is  offered  in  ev- 
idence without  any  objection,  the  presumption 
is,  in  the  absence  of  evidence  to  the  contrary, 
that  the  officer  who  signed  it  was  duly  au- 
thorised. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  1718,  1726,  1743,  1762;  Dec.  Dig. 
«=>432(11.] 

7.  Tbubtb  «=>70— RKsm.TiNa  Tbcbt— Bonus 
TO  Secube  Pdrohabx  or  Lots. 

Where,  in  return  for  a  bonus,  the  officers  of 
a  traction  company  agreed  with  property  own- 
ers in  a  city  to  purchase  lots  and  erect  and 
maintain  the  temmial  buildings  of  the  traction 
company  thereon,  and  the  money  donated  was 
used  in  the  purcnase  of  the  lots,  having  been 
advanced  with  the  understanding  that  the  titie 
should  be  vested  In  the  officers,  it  never  having 
been  contemplated  that  the  property  owners 
should  have  any  interest,  there  was  no  result- 
ing trust  in  favor  of  the  property  owners,  since 
the  law  will  not  imply  a  trust  where  the  parties 
did  not  intend  that  any  interest  should  vest  and 
there  was  no  diversion  of  the  funds. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  Si  96-97;    Dec  Dig.  «=»70.] 

Appeal  from  District  Court,  Hunt  County ; 
A.  P.  Dohoney,  Judge. 

Suit  by  Will  N.  Harrison  and  others 
against  the  Eastern  Texas  Traction  Company 
and  others.  E^m  a  judgment  for  plaintiffs, 
defendants  appeal.  Judgment  reformed  and 
affirmed. 

Joseph  F.  Nichols  and  SberriU  &  Stames, 
all  of  Greenville,  for  appellants.  B.  M.  Mc- 
Mahan  and  H.  h.  Carpenter,  both  of  Green- 
ville, for  appellees. 

HODGES,  J.  In  July,  1918,  the  appellants 
White  and  Crotty  were  officially  connected 
with  the  appellant  Eastern  Texas  Traction 
Company;  one  of  them  as  Its  president,  and 
the  other  as  its  vice  president  and  general 
manager.  The  Eastern  Texas  Traction  Com- 
pany was  a  private  corporation  organized  to 
construct  and  operate  an  Interurban  railway 
between  Greenville  and  Dallas.  The  appel- 
lees are  the  owners  of  property  in  Greenville  ; 
and  for  the  purpose  of  securing  the  benefits 
resulting  from  the  location  and  the  mainte- 
nance of  the  office  and  terminal  buildings  of 
the  traction  company  upon  certain  lots  in  the 
dty  of  Greenville  entered  Into  the  following 
contracts: 

"In  consideration  that  J.  W.  Crotty  and  For- 
est E.  White  wiU  buy  lot  Na  1  in  block  202 
in  Greenville,  Hunt  county,  Texas,  known  as 
the  J.  B.  Clayton's  corner  on  West  Lee  street 
and  lot  No.  15  in  block  No.  202,  immediately 
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soath  of  Bald  lot,  known  aa  the  Mra.  Bearie  Lit- 
tle's lot,  and  will  constract  and  maintain  on 
said  lots  the  depot  and  terminal  station  build- 
ings of  the  Eastern  Texas  Traction  Company, 
the  andersigned,  as  trustee  for  certain  property 
owners  who  will  be  benefited  by  the  location  and 
maintenance  of  said  station  and  office  on  said 
lots,  and  have  subscribed  the  $4,2S0.00  herein 
mentioned,  agrees  to  pay  to  said  Crotty  and 
White  the  mm  of  $4,260.00  on   the  purchase 

Jirice  of  said  lots,  whoi  the  purchase  of  said 
ots  is  consummated  by  said  Crotty  and  White. 
And  the  said  Crotty  and  White  hereby  obligate 
themselves  to  buy  said  lota  Its  aforesaid  and 
commence  to  erect  thereon  the  station  buildings 
aforesaid,  within  a  period  of  six  months  from 
this  date,  and  complete  same  within  twelve 
months  from  date  hereof,  and  guarantee  that 
the  said  Eastern  Texas  Traction  Company  will 
eatablish  and  maintain  its  said  depot  and  ter- 
minal station  od  said  premises ;  and  they  further 
guarantee  that  the  sold  improvements  on  the 
««!d  lots  Shan  be  at  least  the  fair  cost  of  $10,- 
000.00. 

"This  contract  shall  become  eifective  when 
ratified  by  the  said  traction  company  by  proper 
resolution  entered  on  its  minutes,  and  its  assent 
jn  writing  appended  hereto,  ana  when  a  legal 
,and  sufficTe&t  guaranty  for  the  faithful  perform- 
ance of  thdr  agreements  by  Crotty  and  White 
and  the  traction  company  b  entered  into;  and 
upon  fun  compliance  by  said  White  and  Crotty 
with  their  covenant  therein,  said  trustee  shall 
execute  to  them  a  full  release  of  this  contract. 

"Executed  Ib  duplicate  this  the  24th  day  of 
July,  1913,  [Signed]    j:  W.   Crotty. 

"F.  B.  White. 
"[Signed]    O.  M.  Portwood. 

"Bond. 

"In  consideration  of  the  benefits  to  accrue  to 
it  and  other  good  c«udderati<Mi8,  the  Eastern 
Texas  Tnetioa  Company  hereby  assents  to  and 
ratifies  the  foregoing  contract  on  the  part  of 
Crotty  and  White,  as  to  the  location  and  mainte- 
nance of  its  depot  and  station  terminals  in  the 
city  of  Greenville,  and  the  said  3.  W.  Crotty 
and  Forest  B].  White,  as  principals,  and  the  said 
Eastern  Texas  Traction  Company,  a  corpora- 
tion, and  L.  E.  Birdsong,  hereby  jointly  and 
severally  acknowledge  ourselves  to  owe  and  be 
indebted  to  C.  M.  Portwood,  trustee,  in  the 
full  sum  of  $6^000.00,  payable  to  said  trustee, 
at  Gremville,  Texas. 

"The  condition  of  this  obligation  is  that  where- 
as, if  all  of  the  aforesaid  covenants  and  condi- 
tions as  to  the  erection  and  construction  and 
establishment  and  maintenance  of  the  depot 
and  station  terminals  on  said  premises  is  not 
fully  performed,  then  the  said  Grotty  and  White 
will  repay  to  said  trustee,  or  his  successor,  for 
the  benefit  of  the  respective  subscribers  to  said 
fund,  the  full  sum  of  money  so  subscribed,  with 
8  per  cent,  interest  per  annum  thereon,  and  all 
costs  and  expenses  of  collection,  if  any. 

"Witness  onr  hands  this  24th  day  of  July, 
1918.  [Signed]  F.  B.  White.  J.  W.  Crotty. 
Eastern  Texas  Traction  Co.,  By  F.  E.  White, 
President.  L.  B.  Birdsong.  Attest:  [Signed] 
I.  A.  Miller,  Secretary." 

At  the  expiration  of  the  time  stipulated  no 
steps  bad  been  taken  by  Crotty  and  White  to 
perform  their  undertaking;  and  some  of 
those  who  bad  contributed  to  the  fund  of 
$4,250  Trere  unwilling  to  extend  further  time, 
and  demanded  the  return  of  their  portion  of 
the  contribution.  The  appellees  were  those 
who  were  willing  to  give  more  time,  and  ac- 
cepted from  Crotty  and  White  the  following 
•bUgatlOB: 


"Supplementid  Agreement. 

"It  is  agreed  between  J.  W.  Crotty  and  F.  B; 
White,  first  parties,  and  C.  M.  Portwood,  for 
himseU  and  aa  trustee  for  the  other  subscribers 
to  interurban  station  site  bonus,  second  pai^ 
ties: 

"(1)  That  Crotty  and  White  will  not  repay  to 
said  trustee  et  aL  the  sum  of  $1,650.00  of  the 
bonus  heretofore  paid  them. 

"That  they  will  begin  or  cause  to  be  begun 
in  good  faith  the  erection  of  the  station  and 
terminal  buildings  provided  for  in  the  original 
contract,  on  or  before  April  15,  1914,  and  com- 
plete the  same  within  six  months  from  that  date. 

"That  they  will  pay  interest  on  the  $4,260.00 
from  July  24,  19lS,  to  April  14,  1914,  at  8% 
per  annum,  to  be  deducted  from  the  $1,650.00 
to  be  repidd  by  trustee  et  aL 

"That  the  said  trustee  et  aL  agree  to  and 
hereby  «tend  time  for  commencement  and  con- 
strucaon  of  said  buildings  to  the  periods  afore- 
said, and  agree  to  repay  said  $1,650.00  to  Crotty 
and  White  or  their  asmens,  when  the  foundation 
of  said  buUdings  have  oeen  made  and  material 
cm  the  ground  and  constructiou  of  walls  shall 
have  reached  at  least  six  feet  in  height,  but 
the  amount  of  interest  aforesaid  shall  be  deduct- 
ed from  the  sum  to  be  so  repaid. 

"Said  Crotty  and  White  will  convey  the  lots 
to,  and  cause  a  further  obligation  to  be  made  by 
the  Eastern  Texas  Traction  Company^  for  the 
construction  and  maintenance  of  its  depot  and 
terminal  station  upon  said  premises  in  said  city 
of  Greenville,  as  a  condition  to  being  entitled 
to  the  said  bonus. 

"The  original  contract  between  the  parties  as 
to  said  matters  is  continued  in  force,  except  as 
emended  hereby.  _^ 

"Executed  in  duplicate  this  29th  day  of  Janu- 
ary, A.  D.  1914. 

"[Signed]    White  and  Crotty, 

"By  J.  W.  Crotty." 

It  appears  that  the  $1,650  referred  to  in 
this  Instrument  was  paid  over  to  those  of 
the  original  contributors  who  refused  the 
extension  of  time.  Before  the  expiration  of 
the  time  limit  last  referred  to  Crotty  and 
White  had  purchased  the  lots  and  had  re- 
ceived the  bonus  of  $4,250,  but  have  never 
constructed  the  buildings  contemplated,  nor 
has  the  traction  company  ever  establishied 
its  offices  upon  the  lots  mentioned. 

The  appellees  instituted  this  suit  against 
Crotty  and  White  and  the  Eastern  Texas 
Traction  Company  for  the  purpose  of  recov- 
ering the  sum  of  their  respective  contribu- 
tions to  the  bonus  paid  to  Crotty  and  White, 
and  interest  thereon  at  the  rate  of  8  per 
cent  per  annum  as  stipulated  in  the  origi- 
nal agreement.  They  also  asked  that  a  re- 
sulting trust  in  the  lots  purchased  by  Crot- 
ty and  White  be  declared  in  their  favor.  In 
a  trial  before  the  court  without  a  Jury  a 
Judgment  was  rendered  establishing  the  trust 
as  prayed  for  and  awarding  in  favor  of  each 
of  the  contributors  a  Judgment  for  that  por- 
tion which  he  had  contributed,  together  with 
interest  thereon  at  the  rate  of  8  per  cent  per 
annum. from  the  time  the  contributions  were 
made. 

[1]  In  BO  far  as  Crotty  and  White  are 
concerned  in  this  appeal,  it  may  be  said  that 
they  are  without  any  meritorious  defense  as 
to  the  personal  liability  adjudged  against 
them  in  the  court  below.  In  consideration 
Of  a  boniu  receired  thef  bad  agreed  to  pu^ 
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chase  the  lots  referred  to  In  their  contracts 
and  to  construct  thereon  certain  buildings, 
and  guaranteed  that  the  oflSces  of  the  trac- 
tion company  wonld  there  be  located  and 
maintained.  They  have  tailed  to  perform 
the  material  parts  of  their  engagements,  and 
there  Is  no  reason  why  they  should  not  re- 
turn the  bonus,  together  with  the  stipulated 
Interest,  according  to  their  contract.  The 
benefits  which  the  appellees  were  to  receive 
and  which  Induced  them  to  make  their  con- 
tributions were  the  results  of  having  the  of- 
fices of  the  traction  company  established 
and  maintained  upon  the  lots  In  question. 
The  mere  change  In  the  ownership  of  the  lots, 
caused  by  their  purchase  by  Crotty  and 
White,  did  not  produce  the  benefits  which 
formed  the  consideration  of  the  agreements. 
According  to  their  testimony  Crotty  and 
White  entered  Into  this  enterprise  as  a  per- 
sonal speculation,  and  not  as  agents  of  the 
traction  company.  They  cannot,  therefore, 
evade  the  legal  consequences  of  their  failure 
to  perform  their  contract. 

[2-S]  The  traction  company,  however,  de- 
nies liability,  npon  the  ground  that  the 
terms  of  the  contracts  do  not  bind  it  to  per- 
form any  of  Che  engagements  undertaken  by 
Crotty  and  White,  and  upon  the  further 
ground  that  the  bond  to  which  It  is  osten- 
sibly a  party  was  executed  in  its  name  by 
White  without  any  authority.  It  also  pl^ds 
that  this  bond  undertakes  to  bind  the  trac- 
tion company  to  the  performance  of  an  ultra 
vires  undertaking.  It  is  evident  that  the 
first  and  principal  contract  entered  into  by 
CtoVtv  and  White  on  July  24,  1913,  should 
be  construed  as  their  personal  engagement 
to  bring  about  the  stipulated  conditions. 
The  bond  which  followed  contains  the  as- 
sent and  ratification  of  the  traction  company 
to  maintain  its  offices  in  the  city  of  Green- 
ville, and  Inferentlally  it  may  be  said  upon 
the  lots  in  question.  This  does  not  neces- 
sarily Include  an  agreement  by  the  traction 
company  to  construct  the  buildings  in  ac- 
cordance with  the  undertaking  of  Crotty  and 
White.  If  the  traction  company  therefore  is 
liable  at  all,  it  must  be  held  on  the  bond  it 
entered  Into  with  Crotty  and  White.  This  is 
an  engagement,  it  is  true,  to  guarantee  that 
Crotty  and^Whlte,  in  the  event  they  failed  to 
perform  their  agreements  regarding  the  prop- 
erty to  t>e  purdiased  and  Improved,  would 
return  the  money  they  had  received.  The 
traction  company  was  not  wholly  without  in- 
terest In  this  enterprise.  Crotty  and  .White 
were,  endeavoring  to  secure  lots  on  which  to 
erect  buildings  to  be  occupied  by  it  In  the 
necessary  conduct  of  its  business.  It  had 
in  effect  agreed  to  occupy  and  use  those 
buildings  when  constructed.  I^s  guaranty 
was  given  evidently  to  enable  Crotty  and 
White  to  secure  the  lots.  It  might  as  an 
original  undertaking  have  made  just  such  a 
contract  with  the  contributors  as  Crotty  and 


White  had  entered  into,  and  <!onId  have  twund 
Itself  to  return  the  bonus  in  the  event  it 
failed  to  erect  the  buildings  and  maintain 
Its  offices  there.  The  evidence  shows  that 
Crotty  and  White  subsequently  conveyed  the 
lots  purchased  by  ihem  to  the  traction  com- 
pany; that  the  latter  began  the  erection  of 
buildings  thereon,  and  abandoned  the  work 
because  of  the  lack  of  funds.  We  c<»clude 
that  the  contract  was  not  ultra  vires. 

[1,7]  It  is  farther  contended  that  White 
bad  no  authority  to  execute  the  bond  in  tlie 
name  of  the  traction  company;  that  his  act 
in  signing  its  name  to  that  Instrument  was 
a  usurpation  of  authority.  The  bond  was 
offered  in  evidence  without  any  objection, 
and  the  presumption  is.  In  the  absence  of 
evidence  to  the  contrary,  that  the  officer  who 
signed  it  was  authorized  to  do  so.  14  Ency. 
of  Evidence,  p.  741.  The  evidence  shows 
that  White  and  Crotty  were  the  executive 
officers  of  the  traction  company,  and  in  the 
active  management  of  Its  business  affairs. 
We  think,  however,  that  the  portion  of  the 
Judgment  of  the  trial  court  which  under- 
took to  establish  in  favor  of  the  appellees  a 
resulting  trust  in  the  lots  is  withput  support 
In  the  evidence.  While  the  money  donated 
was'  used  in  the  purchase  of  the  lots,  it'  was 
advanced  as  a  bonus  and  with  the  under^- 
standlng  that  the  title  to  the  property  should 
be  vested  in  Grotty  and  White.  It  was  nev- 
er .  contemplated  that  the  appellees  should 
themselves  have  any  Interest  in  the  lots. 
The  law  will  not  imply  a  trust  where  the 
parties  did  not  Intend  that  any  interest 
should  vest,  and  there  was  no  diversion  of 
the  funds. 

The    Judgment    will    accordingly    be    re- 
formed and  affirmed. 


WEMTZEUO  et  aL  v.  CHESTER  rt  aL* 
(No.  609.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paaix 

Oct.  27,  1916.    Rehearing  Denied 

Nov.  le,  1916.) 

1.  Appeal  ard  Bbbob  «s>75&— Bbiee»— Copt 

or  AssiaNUENxs  of  Ebbor. 
Assignmenta  of  error,  as  the;  appear  in  the 
motion  for  new  trial,  must  be  correctly  copied 
in  the  brief. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error.  C!ent  Dig.  {  S094;    Dec.  Dig.  «s>7Sd.l 

2v  Tbespass  to  Tbt  Tnxa  «s>16  —  Tbiai.  — 
£<LECTioN  Between  Soubcks  or  Tirxx. 
In  trespass  to  try  title,'  the  defendant  need 

not.  elect  as  l>etween  two  deeds,  iMth  «t  which 

are  valid  and  convey  the  same  title. 
[Ed.  Note. — For  other  cases,  see  Trespass  to 

Try  TiUe,  Cent.  Dig.  U  20,  28;   Dec  Dig.  «=• 

16.] 

3.  Deeob  «=»194(D,  1S6(1)— Bvidbroe— Bu»- 
DBH  or  Pboof. 
'Where  in  trespass  to  try  title  defendant 
shows  possession  of  title  deeds  and  the  land  ib 
suit' at  Uie  date  of  plaintiffs'  deeds  to  the  sanae 
land,  the  burden  of  proof  is  on  plaintiff  to  show 
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nondeUvciT  «rf  defenttaart  deeds  and  want  of  I  them.    The  charge  and  the  answers  to  the 
mental  capadt;  of  grantor  to  execute  the  same,    issues  submitted,  are  as  follows: 


rEJd.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dir^lf  574,  675,  881-583.  687-698,  634,  648; 
Dec.  Dig.  «=»194(1),  196(1).] 

4.   EVIDKNCK     «=»373{1)— DOCTJMJENTABT     B7I- 

DENCEJ— Deeds— AtJTHEimcATioN . 
Where  in  trespaw  to  try  title  defendant 
proves  the  execution  and  delivery  of  deeds  un- 
der which  i>oSBeB8ion  is  had  of  the  land  and  the 
mental  capacity  of  the  grantor  to  execute  and 
deliver  them,  the  deeds  are  admissible  as  evi- 
dence as  against  the  affidavit  of  plainba  as  to 
forgery. 

[Ed.  Note.— BV>r  other  cases,  see  Evidence, 
Cent  Dig.  {  1681;  Dec.  Dig.  «8»373(1).] 

6  Affk&i.  and  Sbbok  «=»10e7  —  Habmless 
'Bbboe- Rbfdsal  of  Immatkbiai.  Ikbtbuo- 

Befosal  of  special  charges  submitted  by  ap- 
pellant upon  immaterial  issues  is  not  cause  for 
reveisal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^or,  Cent  Dig.  |  4229;  Dec.  Dig.  ®=»1067; 
Trial,  Cent  Dig.  f  475.] 

9  Appbai,  and  Bbbob  «=>1(»6(2)— Habmless 
"Ebbob— ErcLiTMNG  Evidence. 

The  exclusion  of  impeaching  evidence  offer- 
ed by  appellant  upon  immaterial  Issues  Is  not 
ground  for  revMsaL 

[Ed.  Note.— For  ether  oases,  see  Aweal  and 
eJcot^  Cent  Dig.  S  4188;  Dec.  I5ig.  «=» 
1056(2).] 

Appeal  from  District  Court,  Harris  Comi- 
ty; Chas.  B.  Ashe,  Judge. 

Action  by  Frank  Wentwll  and  another 
against  BUa  W.  Cheeter  and  another.  The 
named  deffflidant  died  pending  the  suit,  and 
the  case  proceeded  against  the  other  defend- 
ant, W.  W.  Chester.  From  judgment  for 
sarrlvlng  defendant,  plaintlfTs  appeaL  Af- 
flxmed. 

F.  L.  Jones,  of  Hotwton,  for  appdlants. 
B.  W.  Franklin,  of  Honston,  for  app^ee. 

WALTHALli,  J.  This  is  an  action  of  tres- 
pass to  try  title  to  lot  4  in  block  404,  Baker's 
addition  to  the  city  of  Houston,  north  side  of 
Boffalo  Bayou,  Harris  county,  Tex.,  original- 
ly brought  by  appellants,  Frank  Wentzell  and 
BUa  W.  Wentadl,  against  Ella  W.  Chester 
and  her  husband,  W.  W.  Chester.  Ella  W. 
Chester  died  pending  the  suit,  and  the  case 
proceeded  against  W.  W.  Chester,  sole  devi- 
see under  her  will.  Anna  Jankowskl,  and  in 
some  of  the  pleadings  and  other  parts  of  the 
record  caUed  Anna  Yankowskl,  is  the  agreed 
'Ooouncn  sonroe  of  title.  Appellants  claim  ti- 
tle by  deed  of  purchase  from  Anna  Jankow- 
skl, dated  July  10,  1913.  Appellees  cUilm  ti- 
tle by  two  separate  deeds  of  gift,  first,  Octo- 
ber 26, 1912,  second,  November  26,  1912,  from 
Anna  Jankowskl.  The  case  was  tried  before 
a  Jury,  and  snbmitted  upon  special  Issues. 
Upon  their  findings  the  court  entered  a  Judg- 
ment for  defendant  W.  W.  Cheeter. 

The  charge  of  the  court  and  the  Issues 
-submitted  quite  deariy  indicate  the  Issues 
of  fact  presented  by  the  pleadings  and  proof, 
'and  we  think  we  need  not  more  fully  state 


"(1)  The  court  submits  this  case  to  yon  upon 
special  issues,  which  you  will  answer  as  you 
find  the  fact  to  be  in  regard  to  each  of  such  spe- 
cial issues  hereinafter  snbmitted  to  you,  on  a 
separate  sheet  or  sheets  of  ^aper,  numbering 
your  answer  to  correspond  with  the  number  of 
the  issue  submitted,  being  guided  by  the  charge 
herein  as  to  the  law  which  the  court  gives  you 
as  applicable  to  the  issues  herein. 

"(2)  The  mental  condition  of  a  party  making 
a  deed  which  would  render  a  deed  invalid  and 
void  is  such  condition  of  mental  weakness  as 
renders  the  party  at  the  time  incapable  to  un- 
derstand what  he  or  she  is  doing  and  the  effect 
of  his  or  her  act  as  the  case  may  be.  If  a  per- 
son, though  sick  and  physically  weak,  is  never- 
theless possessed  of  sufficient  mental  capacity 
to  understand  what  he  or  she  is  doing,  and  is 
capable  of  forming  the  intent  to  make  and  de* 
liver  a  deed,  and  knows  the  effect  thereof,  such 
person  in  the  meaning  of  the  law,  is  of  sound 
mind,  and  a  deed  made  under  such  circumstances 
is  vaiid  and  conveys  title.  If  a  person  is  not 
possessed  of  that  degree  of  capacity  stated  above, 
to  convey  the  title  to  such  party,  the  deed  con- 
veys no  title.  Every  person  is  presumed  of 
sound  mind  until  the  contrary  is  shown. 

"(3)  Concerning  the  question  of  what  is  es- 
sential to  the  delivery  of  the  deed,  you  are  in- 
structed as  follows:  That  question  is  generally 
one  of  intention,  and  if  a  party  signs  and  ac- 
Imowledges  a  deed,  and  the  officer  by  whom  the 
acknowledgment  is  taken  hands  it  over  to  the 
grantee  (that  is,  the  party  to  whom  it  is  made) 
in  the  presence  of  the  grantor  (that  is,  the  party 
making  it)  with  such  i)arty'8  knowledge,  and 
the  grantor  makes  no  objection,  that  is  delivery 
in  law.  If  Anna  Jankowskl  made  the  deed  of 
October  26,  1912,  or  made  the  deed  of  Novem- 
ber 26,  1912,  to  Ella  Chester,  intending  thereby 
to  convey  to  her  (the  said  Ella  Chester)  title  to 
the  property,  and  the  notary,  with  the  knowl- 
edge of  Anna  Jankowskl,  handed  the  deed  to 
EUa  Chester  after  it  was  execated,  and  she,  the 
said  Anna  JankowsU,  made  no  objection,  then 
that  was  delivery  vrlthin  the  meaning  of  the  law. 
If  Anna  Jankowskl  did  not  intend  to  deliver  the 
deed  to  EUa  Chester,  or  did  not  intend  that  it 
should  be  delivered  to  her  so  as  to  convey  title, 
then  the  fact  that  it  came  into  the  possession  of 
Ella  Chester  would  not  make  the  delivery  com- 
plete, and  there  would  be  no  delivery  in  law. 

"(4)  Upon  the  question  of  undue  influence,  you 
are  charged  that  by  undue  influence  is  meant 
that  there  is  brought  to  bear  upon  the  mind  of 
the  party  signing  the  instrument  such  influence 
as  was  sufficient  to  overthrow  her  will  and  in- 
duce her  to  make  an  instrument  that  she  did  not 
intend  to  make  and  would  not  have  made  but 
for  such  influence,  and  would  not  have  done  if 
left  to  herself.  Persuasion  or  entreaty  or  argu- 
ment or  solicitation  does  not  constitute  undue 
influence  .sufficient  to  set  aside  a  deed,  unless 
it  is  shown  to  have  subverted  and  overthrown 
the  will  of  the  grantor  and  caused  her  to  do 
that  which  she  did  not  desire  or  intend  to  do. 

"(6)  The  burden  of  proof  is  upon  the  plain- 
tiffs by  a  preponderance  of  the  evidence  to  es- 
tablish nondeuvery  of  the  alleged  deeds  from 
Anna  Jankowskl  to  Ella  Chester  of  dates  Oc- 
tober 25,  1912,  and  November  25,  1912,  respec- 
tively, mental  incapacity  to  execute  said  deeds, 
or  that  undue  influence,  as  that  term  has  been 
heretofore  defined,  was  exercised  by  the  defend- 
ants, or  either  of  them,  upon  Anna  Jankowskl  to 
induce  her  to  make  the  deeds." 

In  response  to  the  issues  submitted,  the 
Jury  found  and  returned  the  facts  to  be  as 
follows : 

(1)  Aima  Jankowskl  executed  the  deed  to 
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tbe  property  In  controversy  to  Ellla  Chester 
on  or  about  October  25,  1912. 

(2)  Anna  Jankowski  Intended  by  the  deed 
of  October  26,  1912,  to  convey  the  title  to 
the  property  In  question  to  Ella  Chester. 

(8)  At  the  time  of  the  execution  of  the 
deed  of  October  25,  1912,  Anna  Jankowski 
was  of  sound  mind  and  capable  of  making  a 
deed,  as  that  term  Is  defined  In  the  charge 
of  the  court. 

(4)  Anna  Jankowski  delivered  the  deed  of 
October  25,  1912,  as  delivery  has  been  defin- 
ed In  the  charge  of  tbe  court 

(6)  Tbe  defendants,  nor  either  of  them, 
exerdaed  undue  influence  on  Anna  Jankow- 
ski to  Induce  her  to  make  the  deed  of  Oc- 
tober 25,  1912,  conveying  the  property  In 
'Question  to  Ella  Chester,  as  undue  Influence 
Is  defined  and  explained  in  the  charge  of 
tbe  court. 

(6)  Anna  Jankowski  at  tbe  time  of  exe- 
cuting and  delivering  the  deed  of  October  25, 
1912,  was  not  under  the  Influence  of  beer  or 
whi^y  to  such  an  extent  that  she  did  not 
know  and  appreciate  the  nature  and  effect 
of  her  act 

(7)  Anna  Jankowski  executed  the  deed  to 
the  property  In  controversy  to  EUa  Chester, 
at  date  November  25,  1912. 

(8)  At  the  time  of  the  execution  of  the 
<aeed  of  November  25,  1912,  Anna  Jankowski 
was  of  sound  mind,  and  capable  of  making 
the  deed  as  that  term  has  been  defined  In 
the  charge. 

(9)  Anna  Jankowski  delivered  the  deed 
«f  November  26,  1912,  to  Ella  Chester,  or  It 
was  delivered  to  her  In  the  presence  and 
with  the  knowledge  of  Anna  Jankowski  and 
without  objection  on  her  part. 

(10)  Anna  Jankowski  Intended  by  the 
•deed  of  November  25,  1912,  to  convey  the 
title  to  the  property  in  question  to  Ella 
•Chester. 

(11)  The  defendants  did  not  exercise  un- 
'due  influence  on  Anna  Jankowski  to  Induce 
ber  to  make  the  deed  of  November  25,  1912, 
conveying  the  property  in  question  to  EUa 
Chester  as  undue  Influence  la  defined  and 
•explained  in  tbe  charge. 

(12)  Anna  Jankowski  on  July  10,  1918, 
was  of  sound  mind  and  capable  of  making 
a.  deed  as  that  term  Is  defined  and  explained 
In  the  charge.  On  the  twelfth  Issue  tbe 
-court  instructed  that  the  burden  was  on  de- 
fendant Chester  to  establish  the  negative 
of  tbe  issue  by  a  preponderance  of  the  evi- 
'dence. 

(13)  Frank  Wentzell  Is  tbe  father  of  Ella 
Chester. 

(14)  The  defendants  Chester  have  occu- 
pied tbe  property  In  question  since  July  10, 
1913. 

'(15)  The  reasonable  rental  value  of  the 
property  In  question  from  July  10th  to  tbe 
time  of  trial  la  $10  per  month.  The  court 
charged  tbe  Jury  tbat  they, were  the  exclu- 
sive Judges  of  tbe  facts  proved,  the  credi- 
bility of  tbe  witnesses,  and  tbe  weight  to 


be  given  to  the  testimony,  but  tbe  law  tb^ 
were  bound  to  take  from  the  charge  given 
them,  and  be  governed  thereby. 

Appellee  objects  to  a  conslderatioa  of  any 
of  appellants'  assignments  of  error,  because 
they  do  not  conform  to  tbe  rules  governing 
In  the  preparatlMi  of  cases  for  submission 
In  Courts  of  Civil  Appeala  Appellants'  mo- 
tion for  a  new  trial  covers  IIT  pages  of  tbe 
record,  and  Is  divided  Into  five  paragraphs 
or  subdivisions,  each  paragraph  covering 
more  than  one  subject 

Tbe  appellants  in  their  assignments  in  tbe 
brief  make  no  pretense  to  copy  tbe  corre- 
sponding paragraph  or  portion  of  the  para- 
graph In  the  motion  for  a  new  trial  to 
which  they  refer.  It  would  serve  no  good 
purpose  to  show  the  reasons  why  the  25 
assignments  in  the  brief  do  not  distinctly 
^edf y  grounds  of  error,  as  required  by  the 
rules. 

[1]  Assignments  of  error,  as  they  appear 
In  the  motion  for  new  trial,  must  be  correct- 
ly copied  in  tbe  briet  Edwards  v.  Toung- 
blood,  160  S.  W.  288;  Iowa  Mfg.  Co.  v.  Wal- 
cowlch,  163  S.  W.  1054 ;  ODeM  ▼.  Thompson, 
166  S.  W.  56;  Overton  v.  K.  of  P.,  163  S.  W. 
1053;  Smith  v.  Bogle,  166  S.  W.  35;  Lake- 
side Irr.  Co.  V.  Buffington,  168  &  W.  21; 
Goons  V.  Lane,  168  S.  W.  981 ;  Bnth  v.  Oobe, 
165  S.  W.  530 ;  Fesslnger  v.  El  Paso  Times 
Co.,  164  S.  W.  1171;  Imperial  Irr.  Co.  t. 
McKenzle,  167  S.  W.  761. 

[2]  However,  we  have  carefully  reviewed 
the  entire  case,  and  are  of  tbe  <vlnlon  that 
tbe  record  shows  no  reversible  error.  It 
was  agreed  tbat  Anna  Jankowski  is  tbe 
common  source  of  title.  The  proof  amply 
shows  (that  She  voluntarUy  executed  and 
delivered  the  two  deeds  to  Ella  Chester  to 
the  property  In  controversy,  one  on  October 
26, 1912,  and  one  on  November  25,  1912,  and 
that  at  each  time,  she  Intended  to  execute 
the  deed,  was  of  sound  mind  and  capable  of 
executing  the  deeds,  was  not  under  the  In- 
fiuence  of  beer  or  whisky,  and  on  each  Issue 
submitted  tbe  Jury  found  the  fact  submitted 
in  favor  of  appellee^  There  is  nothing  in 
aiHpellants'  contention  tbat  the  court  should 
have  required  tbe  appellee  to  elect  as  be- 
tween the  two  deeds.  If  Anna  Jankowski 
voluntarily  jexecnted  and  delivered  either 
one  of  the  two  deeds,  and  was  not  at  tbe 
time  in  any  way  under  any  of  the  diaablk- 
ties  charged,  and  each  deed  was  executed 
and  delivered  before  her  deed  to  ai^ellants, 
there  Is  no  reason  why  appdlants  should  not 
be  permitted  to  claim  title  under  either  or 
both  of  said  deeds. 

[3-1]  Tbe  court  placed  the  burden  of 
proof  on  appellants  to  show  nondelivery  of 
the  deeds  and  want  of  mental  capacity  to 
execute  the  deeds.  Appellee  was  in  posses- 
Blcxi  of  the  deeds  and  the  lot  conveyed  at 
the  date  of  appellants'  deeds.  Appellee  also 
proved  tbe  execution  and  delivery  of  the 
deeds,  and  the  mental  capacity  of  the  gran- 
tor to  execute  and  deliver  tbe  deeds.    That 
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was  salBclentto  admit  tbe  deeds  as  evidence, 
as  against  tbe  affidavit  aa  to  forgery.  Ap- 
pellants allied  that  the  deeds  were  never 
delivered,  and  that  the  grantor,  Anna 
Jankowaki,  did  not  have  the  mental  capacity 
to  exeente  the  deeds.  We  think  the  coart 
was  not  in  error,  as  the  Issues  of  nondeliv- 
ery and  want  of  m«ital  capacity  were  de- 
fensive matters.  The  deeds  were  deeds  of 
gift  Amia  Jankowskl  was  a  white  woman. 
Ella  Chester  was  a  bastard  child  of  an  un- 
married negro  woman,  and  the  considera- 
tion In  the  deeds  are  recited  to  be  "natural 
love  and  affection  I  bear  for  my  grand- 
daughter, Ella  Wentzell  ICI^ester."  It  Is 
claimed  by  appellant  that  the  consideration 
stated  is  impossible.  To  meet  that  phase 
of  the  case,  if  It  could  be  a  defense  against 
the  deeds,  appellee  alleged,  proved,  and  the 
jury  found  that  appellant  Frank  Wentzell, 
son  of  the  grantor,  was  the  father  of  Ella 
Wentzdl  Chester,  and  that  Anna  Jankowskl 
was  the  lecogulzed  grandmother  of  Ella 
Chester;  that  Ella  bad  lived  with  and  cared 
for  her  grandmother  from  early  childhood 
until  her  marriage;  that  the  clause  In  the 
deed  referring  to  Ella  as  a  granddaughter 
was  referred  to  In  reading  and  explaining 
the  deed;  and  that  Anna  Jankowskl  said 
that  she  wanted  to  make  the  deed  while  she 
was  living,  "on  account  of  the  color  of  her 
granddaughter."  Appellants  submitted  siie- 
dal  charges,  which  were  refused,  and  offer- 
ed impeaching  evidence  which  the  court  re- 
fused to  hear,  upon  which  appellants  have 
undertaken  to  assign  error.  The  evidence 
and  charges  were  upon  immaterial  Issues, 
and  which  could  in  no  way  affect  the  volun- 
tary execution  and  delivery  of  the  deeds. 
The  case  Is  affirmed. 


COBSICANA  TRANSIT  CO.  et  aL  ▼.  WAIr 
TON.    (No.  1616.)' 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

July  1,  1916.     Rehearing  Denied 

Oct  19,  1916.) 

1.  Death  «=>38  —  Action— Pastiks  Liabub. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  4691,  authorislhg  an  action  for  wrongful 
death  caused  by  the  neglect  of  any  carrier  by 
the  negligence  ttt  its  servants  or  agents,  an  elec- 
tric company  not  owning  or  operating  a  street 
railroad,  though  receiving  the  money  collected 
by  the  transit  company  and  applying  it  aa  a 
credit  on  the  amount  due  to  it  tot  the  rent  of 
car  bams,  dectric  power,  etc.,  but  having  a  dis- 
tinct corporate  existence,  was  not  liable  tor 
the  death  of  one  killed  by  the  negligence  of 
railroad's  motorman. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  49;    Dec.  Dig.  «=>33.] 

2.  COBFORATIOIIS    «=»617((9  —  DlSSOLXmOIT — 

Abatkmeni  OF  Action. 
Where  a  corporation  was  dissolved,  the  rem- 
edy was  to  abate  an  action  against  it  and  not 
to  direct  a  Judgment  on  the  merits  m  its  fa- 
vor. 

[E^  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  2464 ;   Dec.  Dig.  9=>6n(5).] 


8.  Atfbai.  and  Bbbob  «=9232(1)— <)in»ii0N> 
FOB  Review— NoNEXiBTENCB  of  Defendant 

COBPOKATION. 

A -suggestion  to  the  trial  conrt  that  a  de- 
fendant corporation  was  nonexistent  may  be 
considered  as  rating  the  question  of  the  right 
of  such  corporation  to  prosecute  an  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1368,  1430;  Dec.  Dig. 
«=92S2(1).] 

4.  CoBPOBAnoNB   4=9617(0)— Right  to   Ap- 

FSAL. 

A  corporation  which  had  become  nonexistent 
by  its  dissolution  had  no  capacity  to  prosecute 
im  appeal  from  a  judgment  against  it 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  2454;    Dec.  Dig.  «=»61T(5).] 

Appeal  from  District  CJourt,  Navarro  Coun- 
ty; H.  B.  Davlss,  Judge. 

Action  by  W.  W.  Walton  against  the  Cond- 
cana  Transit  Company,  the  Corslcana  Gas 
&  Electric  Company,  and  the  Southern  Trac- 
tion Company.  Judgment  for  plaintiff,  and 
defendants  appeal.  Judgment  against  the 
Corslcana  Gns'  &  Electric  Company  reversed 
and  rendered  in  its  favor,  appeal  of  Corsi- . 
cana  Transit  Company  dismissed,  and  Judg- 
ntent  as  to  Southern  Traction  Company  af- 
firmed. 

This  is  an  action  by  the  appellee  for  dam- 
ages for  the  alleged  wrongful  death  of  hl^ 
child  two  years  old.  The  street  car  strucK 
and  killed  the  child  at  the  street  crossing  of 
Third  avenue  in  the  city  of  Corslcana  oi\ 
January  31,  1913.  The  petition  alleged  that 
the  Corslcana  Transit  Company  owned  the 
line  of  street  railway  and  the  street  car,  tha^ 
the  Corslcana  Transit  Company  was  a  cor- 
poration legally  organized  under  the  laws  of 
Texas'  and  engaged  in  business  in  Corslcana 
in  Navarro  county,  Tex.,  with  its  principal 
offices  therein,  and  that  the  street  car  was 
being  operated  at  the  time  of  the  accident  by 
a  motorman  of  the  transit  company.  The  pe-i 
titlon  further  averred  that  the  negligence 
was  that  of  the  Corslcana  Transit  Company, 
and  also  of  the  motorman  in  operating  the 
car.  But  the  i>etition  has  the  further  para- 
graph: 

"10.  Plaintiff  further  alleges  that  he  is  unable 
to  tell  exactly  who  owns  the  Corslcana  Transit 
Company  and  the  car  in  question,  and  who  is 
the  real  employer  of  said  motorman,  but  he  la 
informed  and  believes,  and  therefore  alleges, 
that  all  of  said  defendants  are  owned,  dominat- 
ed, and  controlled  by  the  same  person  or  per< 
sons,  and  that  they  operate  aa  a  copartnersnip„ 
and  that  while  nominally  they  are  being  operat- 
ed in  the  guise  of  corporate  entities,  yet  they 
are  but  the  snbsidiaries  of  each  other,  and  the 
Corslcana  Transit  Company  is  the  agent  of  the 
other  defendants  herein,  and  is  owned  by  them 
as  their  instrument  in  transactinj;  their  busi- 
ness, and  that  they  are  jointly  liable  for  the 
acta  complained  of  and  damages  sued  for  here^ 
in." 

The  petition  then  prays  for  Judgment 
against  the  defendants  Jointly  and  severally 
for  the  damages  sued  for. 

The  Corslcana  Gas  &  Electric  Company 
pleaded  in  defense  that  it  did  not  own  nor 
operate  the  street  railway  or  the  car,'  and 
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was  not  liable  for  tbe  Injury.  The  Ooralcana 
Transit  Company  appeared  by  answer  and 
presented  legal  exception  to  the  petition,  a 
dwlal  of  any  negligence,  and  a  plea  of  contrlb- 
atory  negligence  on  the  part  of  the  plalntUT. 
The  answer  was  signed  by  attorneys  and  was 
sworn  to  by  J.  W.  Carpenter  as  agent  of  the 
Corslcana  Transit  Company.  There  was  a 
verdict  in  favor  of  appellee  against  both,  com- 
panies. 

The  evidence  shows  that  the  Oorslcana 
Transit  Company,  a  corporation,  Is  engaged  In 
the  business  of  operating  a  street  car  system  In 
Oorslcana;  and  the  Corslcana  Gas  &  Elec- 
tric Company,  a  corporation,  is  engaged  in 
the  business  of  manufacturing  and  supplying 
the  public  In  Oorslcana  with  electric  lights 
and  power.  At  the  time  of  the  injury  com- 
plained of,  and  before  that  time,  tbe  stock- 
holders and  the  directors  of  the  Corslcana 
Transit  Company  and  of  the  Cor&icana  Gas  & 
Slectric  Company  were  the  same  persons,  and 
.J.  W.  Carpenter  was  president  and  manager 
of  each  company.  Each  of  these  corporations 
held  separate  stockholders'  and  directors' 
meetings  and  was  managed  by  its  own  state- 
ments annually  to  the  city,  state,  and  federal 
governments.  The  Corslcana  Transit  Com- 
pany exclusively  owned  the  street  railway 
and  the  cars,  and  never  ceased  operating  the 
street  railway ;  and  the  motorman  In  charge 
of  the  car  was  an  employ^  of  the  Corslcana 
Transit  Oomi>any.  'The  Corslcana  Gas  &. 
Electric  Company  furnished  the  Corslcana 
Transit  Company  the  electric  power  with 
which  to  operate  the  street  railway,  and  was 
paid  for  such  power  at  the  rate  of  3^  cents 
per  kilowatt.  The  Corslcana  Transit  Com- 
pany was  organized  in  the  summer  of  1003, 
and  at  that  time  its  stockholders  and  direc- 
tors were  different  persons  from  the  stock- 
holders and  directors  of  the  Corslcana  Gas 
&  Electric  Company;  and  at  the  time  of  Its 
organization  the  transit  company  arranged 
or  agreed,  for  economy  and  convenience,  with 
the  gas  and  electric  company  to  pay  the  gas 
and  electric  company,  in  addition  to  the 
amount  paid  for  electric  power,  the  sum  of 
9100  per  month  for  ground  rent  for  the  car 
barn  and  for  clerical  work  in  the  superin- 
tendency  of  the  company's  affairs.  This 
agreement  continued  until  the  Southern  Trac- 
tion Company  took  over  the  street  railway 
property  on  February  1, 1913.  The  Corslcana 
Gas  &  Electric  Company  did  not  receive  any 
profit  or  benefit  besides  tbe  specified  sum  of 
$100  and  the  amount  paid  for  electric  current. 
The  evidence  respecting  the  dealings  of  the 
two  companies  with  eacb  other  and  bow  the 
business  was  conducted  may  be  shown  sub- 
stantially, It  is  concluded,  by  quoting  from 
the  testimony  of  the  witness  Carpenter  as  fol- 
lows: 

"I  was  president  and  manager  of  tbe  Corsl- 
cana Transit  Compan;';  and  I  also  held  the 
same  positions  with  the  Corsicana  Gas  &  Elec- 
tric Company.  I  held  both  positions  in  each  of 
the  corporations  at  the  same  time^    The  Cor> 


sicana  Gas  &  E3ectrlc  Company  famished  pow- 
er to  the  Corsicana  Transit  Company,  with 
which  to  run  its  cars,  and  tbe  Corsicana  Transit 
Company  paid  the  Gas  St,  ESectric  Company  for 
that  power.  The  Corsicana  Transit  Company 
employed  me  to  operate  and  manage  the  Cor- 
sicana Transit  Company,  and  the  Corsicana  Gas 
&  Electric  Company  employed  me  to  operate 
and  manage  its  business.  I  was  manaeer  of 
the  Corsicana  Transit  Company  on  the  day  of 
the  accident,  and  was  managing  it  on  that  day. 
As  manaaer  and  president  of  the  Corsicana 
Transit  Company  ft  was  my  business  to  look 
after  its  business  in  every  way ;  hire  employes ; 
attend  to  its  bnsiness  in  every  respect  As  man- 
ager and  president  of  the  Corsicana  Gas  & 
Electric  Company^  it  was  my  duty  to  attend  to 
the  operation  of  it^  business  in  ever^  respect. 
Tbe  two  businesses,  that  is,  the  Corsicana  Gas 
&  Electric  Company  and  the  Corsicana  Transit 
Company,  were  separate  and  distinct,  and  it 
just  happened  that  I  was  president  and  manager 
of  both  concerns.  When  I  employed  employes 
for  the  Corsicana  Transit  Company,  I  was  act- 
ing for  the  Corsicana  Transit  C<mpany;  and 
when  I  employed  employes  for  the  Corsicana 
Gas  &  Electric  Company,  I  was  acting  for  that 
concern.  The  fares  on  the  street  cars  are  plac- 
ed in  boxes  on  the  cars,  and  those  fares  are 
collected  daily,  and  when  the  money  is  collected 
otE  the  cars  it  is  taken  to  the  office  and  placed 
in  the  safe.  That  monejr  is  placed  to  the  cred- 
it of  the  Corsicana  Transit  Company.  We  make 
an  entry  in  our  books  of  the  amount  of  money 
collected  from  the  cars.  The  Corsicana  Tran- 
sit Company  did  not  have  books  in  which  to 
keep  a  record  of  its  business;  that  credit  I 
just  mentioned  was  made  on  the  books  of  the 
Corsicana  Gas  &  ESectric  CompauT.  We  show 
tlif  collections  from  the  cars  of  the  Corsicana 
Transit  Company  in  the  books  of  the  Corsicana 
Gas  &  Electric  Company,  but  the  money  so 
collected  is  placed  to  the  credit  of  the  Corsicana 
Transit  Company.  In  answer  to  your  question 
as  to  why  it  was  that  we  used  the  books  of 
the  Corsicana  Gas  &  Electric  Company,  in 
which  to  enter  the  receipts  of  the  Corsicana 
Transit  Company,  I  will  say  that  we  did  that 
simply  because  it  was  less  trouble  to  transact 
the  business  that  way  than  it  was  to  have  two 
distinct  sets  of  books.  We  would  collect  the 
money  from  the  cars  of  the  Transit  Company 
once  a  day,  and  on  the  books  of  the  Gas  ft  Elec- 
tric Company  we  would  make  a  notation  as  to 
how  much  was  collected  and  credit  it  to  the 
Cordcana  Transit  Company.  We  had  one  book 
that  belonged  to  the  Corsicana  Transit  Com- 
pany, which  was  separate  and  distinct  from  the 
books  of  the  Corsicana  Gas  &  Electric  Company, 
that  was  what  was  called  the  cosh  fare  book. 
I  sometimes  used  the  employes  of  the  Corsicana 
Gas  ft  Electric  Company  to  do  work  for  the 
Transit  Company,  but  wiien  I  did  that  the  IVan- 
sit  Company  would  pay  tliem  for  such  woik; 
the  Transit  Company  would  pay  the  Gas  « 
Electric  Company  for  tliat  work.  The  Gas  & 
Electric  Company,  in  doing  that  work,  or  fur- 
nishing power,  would  be  paid  for  that  by  the 
Transit  Company,  just  like  it  was  a  third  par- 
ty. Some  of  the  employes  of  the  Transit  Oom- 
pany  were  separate  in  their  work  from  the  em- 
ployes of  the  Corsicana  Gas  ft  Electric  Com- 
pany. There  was  ho  employ6  who  was  the  em- 
pIoy6  of  both  the  Corsicana  Gas  ft  Electrie 
Company  and  the  Corsicana  Transit  Company 
at  the  same  time." 

The  evidence  warrants  the  findings  of  t&tt 
that  tbe  motorman  In  charge  of  tbe  car  was 
guilty  of  negligence  In  operating  the  street 
car  as  alleged,  proximately  causing  the  death 
of  tbe  child,  and  the  evidence  warrants  tbe 
amount  of  the  verdict  Ibe  Corsicana  Trans- 
It  Company  was'  the  owner  of  and  was  op- 
erating the  street  car  and  railway,  a&A  the 
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motorman  causing  tbe  deatb  was  Its  employ& ' 
The  Oorelcana  Gas  &  Slectric  Company  was 
not  the  owner  or  hirer  of,  nor  was  It  operat- 
ing, the  railway  or  car  In  copartnership  or 
jointly  with  the  Transit  Company.  The  Ck>r- 
sicana  Gas  &  Electric  Company  was  by  con- 
tract paid  a  fixed  sum  for  ground  rent  for 
car  barn  and  for  6Tiperintend»icy  of  tbe 
financial  and  corporate  affairs  of  tbe  transit 
company,  and  received  no  profit  nor  pay  be- 
sides said  fixed  sum  as  compensation  and  the 
pay  for  electric  current 

McGlellan  &  Prince  and  Woods  &  Kerr, 
all  of  Gorslcana,  for  appellants.  Richard 
Mays  and  Lather  A.  Johnson,  both  of  Gorsl- 
cana, for  appellee. 

LEVT,  J.  (after  stating  tbe  fiicts  as  above). 
[1]  Tbe  appellant  Gorslcana  Gas  &  Electric 
Company  predicates  error  upon  the  refusal 
of  the  court  to  peremptorily  instruct,  as  re- 
quested, a  verdict  In  Its  favor,  because  the 
evldeDce  falls  to  show  it  to  be  liable  under 
tbe  statute  for  the  death  of  tbe  child.  The 
petition  fairly  charged,  as  we  interpret  It, 
the  two  things:  (1)  That  tbe  Gas  &  Electric 
Company  and  the  Transit  Company  were 
operating  a  street  railway  "as  a  oopartner- 
Bbip,"  or  Jointly,  and  (2)  that  the  Gas  ft 
Eaectrlc  Company  "owned"  the  street  railway 
property.  We  concluded  that  the  Corslcana 
Transit  Company  through  its  motorman  was 
gnllty  of  negligence  proximately  causing  the 
death  of  the  child.  We  have  further  con- 
cluded as  applicable  to  tbe  two  things  plead- 
ed by  appellee  that,  in  point  of  fact  as  dl»- 
dosed  by  the  evidence,  tbe  Gas  &  Electric 
Company  was  a  distinct  existing  corpora- 
tion and  did  not  own  and  was  not  operating 
tbe  street  railway  or  car  by  hire  or  as  a 
partner  with  or  jointly  with  the  Corslcana 
Transit  ComiMiny,  a  distinct  and  separate 
corporation.  Giving  legal  effect  to  the  facts 
so  found,  it  Is  believed  that  the  Corslcana 
Gas  &  Electric  Company  may  not  be  held 
Uable  for  tbe  death  of  the  child.  Article 
iVM,  Vernon's  Sayles'  Stat;  Lange  v.  Burke, 
69  Ark.  85,  61  S.  W.  165;  White  v.  Land  & 
Water  Co.,  18  Tex.  Civ.  App.  634,  46  S.  W. 
207 ;  Lipscomb  v.  Ry.  &  Express  Co.,  95  Tex. 
5,  64  S.  W.  923,  66  L^  R.  A.  %9,  93  Am.  St 
Rep.  804. 

r2-41  The  Corslcana  Transit  Company  by 
its  assignipent  of  error  Insists  tliat  the  court 
committed  fundamental  and  prejudicial  er- 
ror in  falling  to  peremptorily  charge  the 
jury  to  bring  in  a  verdict  in  its  favor,  upon 
the  ground  tbat  such  company  had  been  legal- 
ly dissolved  and  was  no  longer  in  existence 
at  the  time  of  tbe  suit  Tbn  transit  company 
appeared  and  made  answer  to  the  merits  oD 
the  salt  and  evidence  was  offered  In  de- 
fense against  its  Uabillty  charged  in  tbe 
petition.  And  It  appears  there  was  evidence 
ihowlng  that  on  April  7,  1913,  at  a  meeting 


of  the  stockholders  and  directors  of  the 
transit  company,  there  was  voluntary  dissolu- 
tion of  the  corimratlon.  The  stockholders  of 
the  corporation  properly  signed  the  resolution 
dissolving  the  corporation,  and  filed  the  same 
with  the  secretary  of  state,  who  issued  a 
certificate  of  dissolution.  It  is  believed  it 
may  not  be  said  that  there  was  error,  as 
contended  by  appellant  in  the  precise  assign- 
ment of  error,  on  the  part  of  tbe  trial  court 
in  refusing  to  direct  a  verdict  in  its  favor 
on  tbe  merits  of  the  case,  for  Judgment  would 
have  to  be  rendered  on  tbe  verdict.  The 
necessary  legal  effect  of  the  dissolution  Is 
merely  to  abate  the  action  against  the  corpo- 
ration. 6  Thompson  on  Corp.  (Ed.  1895)  I 
6723;  10  Cyc  p.  1316.  If  appellant  was  dis- 
solved as  a  corporation  the  remedy  was  to 
abate  the  action,  the  same  as  the  suggestion 
of  death  of  a  defendant  would  abate  an  ac- 
tion. And  taking  the  proof  as  a  suggestion 
to  tbe  trial  court  tbat  the  corporation  was 
nonexistent,  such  suggestion  may  be  con- 
sidered as  raising  the  question  of  the  right 
of  such  corporation  to  prosecute  an  appeal. 
Being  nonexistent  as  a  corporation  by  disso- 
lution, the  dissolution  terminates  its  exist- 
ence, so  that  it  has  no  capacity  to  prosecute 
an  appeaL  State  v.  Loan  &  Trust  Co.,  113 
Iowa,  439,  86  N.  W.  638.  Tbe  corporation 
may  only  appeal  from  a  judgment  declaring 
a  forfeiture  of  its  charter.  Railway  Co.  v. 
Jackson,  85  Tex.  605,  22  S.  W.  1030. 

Tbe  Judgment  against  tbe  Corslcana 
Gas  &  Electric  Company  is  reversed  and  here 
rendered  In  its  favor  with  costs,  and  the  ap- 
peal by  the  Corslcana  Transit  Company  is 
dismissed.  The  aiwellee  and  the  sureties  on 
the  Corslcana  Transit  Company's  bond  will 
each  pay  one-half  of  tbe  costs  of  appeaL 
Tbe  judgment  as  to  the  Southern  Traction 
Company  will  remain  nndlsturbed. 


ROBERTS-BROWN  LUMBER  CO.  v.  VICK- 

ERY.    (No.  6662.) 

(Court  of  CHvQ  Appeals  of  Texas.    Austin.    Oct 

11,  1916.) 

SALKS    ^»221— LU.BIUTT     VOB    Pbich— PUB- 
OHABB  FBOK  POTCHASKB. 

Where  a  lumber  company  sold  and  shipped 
three  carloads  of  lumber  to  a  partnership,  which 
arranged  with  defendant  to  receive  the  three  car- 
loads and  to  satisfy  therefrom  previous  orders 
of  the  partnership's  customers,  defendant  to  re- 
ctivs  the  difference  between  the  wholesale  or 
invoice  price  and  the  retail  price  of  the  lumber 
for  unloading,  taking  care  of,  and  deliverinc 
it  and  to  remit  to  the  lumber  company  for  the 
balance,  defendant  was  Uable  to  the  lumber  com- 
pany, after  performing  his  contract  with  the 
partnership,  only  for  the  invoice  price  of  the 
balance  of  the  lumber,  since  he  took  title  to  the 
lumber  from  the  partnership,  and  not  from  the 
lumber  company. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent. 
IMg.  H  004,  606,  607,  608;   Dec.  Dig.  <e=>221.] 

AK>oal  from  Hamilton  County  Court;    J. 
L.  Lewis,  Judge. 


4E9Far  otiMT  oMaa  ■••  same  topic  and  KaY-NXJMBBR  tn  all  Kar-Numb«nd  DlfMta  and  Indezaa 
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Suit  by  the  Roberts-Brown  lAimber  Com- 
pany against  W.  R.  Vlckery.  From  a  judg- 
ment for  plaintiff  for  $318.18,  plaintiff  ap- 
peals.   Judgment  affirmed. 

A.  R.  Eidson,  of  Hamilton,  for  appellant. 
H.  E.  Trippet,  of  HIco,  and  J.  W.  Bleker, 
Jr.,  for  appellee. 

JENKINS,  J.  The  appellant  shipped  three 
carloads  of  lumber  from  Shreveport,  La.,  to 
Brown  Lumber  Company,  Richland  Springs, 
Tex.  This  lumber  was  turned  over  to  ap- 
pellee, who  delivered  a  portion  thereof  to 
certain  parties  who  claimed  to  have  bought 
same  from  the  Brown  Lumber  Company. 
The  determinative  issues  in  this  case  are  is- 
sues of  fact,  viz.:  Who  sold  the  lumber  to 
appellee?  To  whom  did  it  belong  when  it 
was  delivered  to  appellee?  These  issues  were 
found  by  the  court  In  favor  of  appellee,  as 
appears  from  the  following  findings  of  fact : 

"(1)  I  find  that  the  Roberts-Brown  Lumber 
Company,  a  corporation  doing  a  wholesale  lum- 
ber buBlness,  with  its  principal  office  at  Sbreve- 
port.  La.,  about  September  16,  19ll,  sold  to  the 
Brown  Lumber  Company,  of  Richland  Springs, 
Tex.,  three  oars  of  lumber,  f.  o.  b.  on  cars  at 
Shreveport,  Iia.,  at  an  agreed  price  of  $1,094.55. 

"(2)  I  find  that  the  Brown  Lumber  Company, 
of  Richland  Springs,  Tex.,  was  a  firm  composed 
of  R.  Willbanks,  of  Walnut  Springs,  Tex.,  J. 
R.  Dofflemyre,  of  San  Saba,  San  Saba  connty, 
Tex.,  and  J.  B.  Brown,  of  Pleasant  Hill,  La. 

"(3)  I  further  find  that  It  was  the  intention  of 
said  firm  to  place  R.  Willbanks  at  Richland 
Springs,  as  general  manager  of  their  yards,  and 
that  J.  R.  Dofflemyre  was  to  be  connected  with 
the  yard,  either  in  the  capacity  of  a  salesman  or 
as  a  trader,  that  is,  trading  lumber  for  stock, 
which  stock  was  to  be  shipped  to  the  other  mem- 
ber of  the  firm  J.  B.  Brown,  and  by  him 
traded  for  lumber.  Some  time  subsequent  to  the 
shipment  of  the  three  cars  of  lumber  above  refer- 
red to,  and  before  they  reached  their  point  of 
destination,  or  before  they  reached  Richland 
Springs,  Tex.,  the  said  Brown  Lumber  Com- 
pany concluded  not  to  open  their  yards  at  Rich- 
land Springs,  and  concluded  to  dispose  of  the 
lumber  they  had  in  transit 

"(4)  R.  Willbanks  and  J.  R.  Dofflemyre,  rep- 
resenting the  firm  of  Brown  Lumber  Cfompany, 
made  a  trade  with  the  defendant  W.  R.  Vickrey 
on  or  about  the  10th  day  of  October,  1911, 
whereby  they  were  to  divert  the  above  referred 
to  three  cars  of  lumber,  which  were  then  at  Lo- 
meta,  Tex.,  to  the  defendant  W.  R.  Vickrey, 
who  was  then  in  the  lumber  business  in  San 
Saba,  Tex.',  on  the  following  terms,  to  wit:  That 
the  said  W.  R.  Vickrey  was  to  take  the  said 
lumber  and  unload  same  in  his  yards.  Brown 
Lumber  Company  was  to  pay  the  excess  freight 
and  whatever  demurrage  there  should  be  on  the 
lumber,  and  the  said  W.  R  Vickrey  was  to  de- 
liver for  them,  the  said  Brown  Lumber  Com- 
pany, $650  worth  of  this  lumber  that  they  rep- 
resented to  him  they  had  already  sold  to  par- 
ties living  near  San  Saba,  as  follows:  "To  Mat 
Kuykendall  $365  worth  of  lumber  at  retail  price: 
to  H.  G.  Galloway  $160  worth  of  lumber  at 
retail  price;  to  Frank  Chamberlain,  $125  worth 
of  lumber  at  retail  price.  Defendant  was  to  de- 
liver this  lumber  to  these  parties  when  call^ 
for;  tiie  Brown  Lumber  Company  having  al- 
ready traded  the  lumber  to  these  parties  for 
stock.  'Hie  defendant  was  to  receive  the  differ- 
ence between  the  wholesale  or  invoice  price  and 
the  retail  price  of  the  Inmber  for  unloading,  tak- 
ing care  of,  and  delivering  said  lumber.    He  was 


to  remit  to  the  mill  for  the  balance  of  said  lum- 
ber, less  the  freight  and  demnrrage. 

"(6)  I  find  that,  in  pnrsuance  of  this  con- 
tract, the  defendant  W.  R.  Vickrey  took  charge 
of  these  said  cars  of  lumber  when  tfae^  were 
delivered  to  him,  unloaded  the  same,  and,  m  fact, 
delivered  to  the  above-named  parties  tlie  $660 
worth  of  said  lumber  above  referred  to. 

"(6)  I  further  find  that  after  the  delivery  of 
the  above-described  lumber,  and  after  the  freight 
and  demurrage  charges  wer«  taken  out,  there 
was  still  due  on  the  three  cars  of  Inmber  to  the 
Brown  Lumber  Company  the  sum  of  $318.13, 
and  I  find  according  to  the  contract  made  be- 
tween the  defendant  Vickrey  and  R.  Willbanks 
and  J.  R.  Dofflemyre,  representing  the  Brown 
Lumber  Company,  this  sum  was  to  be  paid  to 
the  Roberts-Brown  Lumber  Company;  and  X 
find  that  W.  R.  Vickrey  has  never  paid  tltat 
sum. 

"(7)  I  find  that  the  statement  that  W.  R. 
Vickrey  made  on  October  21,  1911,  to  the  Roh- 
erts-Brown  Lumber  Company,  of  Shreveport, 
La.,  in  reference  to  these  three  cars  of  lumber, 
was  made  by  him  at  that  time  for  the  purpose 
of  notifying  said  company  that  the  cars  were 
received,  the  amount  oi  the  extra  freight  due  oa 
said  cars,  the  amount  ot  demurrage  due  on  said 
cars,  and  that  said  statement  was  not  made  by 
him  for  the  purpose  of  changing  or  altering  his 
contract  with  the  Brown  Lumber  Company,  and 
that  at  the  time  he  told  them  to  charge  this  ac- 
count he  intended  to  furnish  them  with  mem- 
oranda of  credit  slips  for  lumber  delivered  to 
the  said  Mat  Kuykendall,  Frank  C.  Chamber- 
lin,  and  H.  O.  Galloway,  aa  well  aa  expense  IhIIb 
for  freight  and  demurrage. 

"(8)  I  find  that  W.  R.  Vickrey  mailed  either 
to  the  Roberts-Brown  Lumber  Company  or  to 
J.  B.  Brown  his  check  for  $318.18,  which  was 
the  amount  due  by  him  to  said  Roberts-Brown 
Lumber  Company  under  his  contract  with  the 
Brown  Lumber  Company.  1  find  that  said  dieck 
was  either  lost  or  misplaced,  and  has  never 
been  cashed,  and  I  further  find  that  W.  R.  Vick- 
rey is  entitled  to  pay  the  Roberts-Brown  Lum- 
ber Company  the  said  sum  of  $318.13,  with  in- 
terest from  January  1,  1912,  to  the  date  of  this 
judgment  at  the  rate  of  6  per  cent. 

"(9)  I  find  that  all  letters  and  statements  from 
the  Roberts-Brown  Lumber  Company  to  Vick- 
rey were  received  by  him  after  he  made  his  con- 
tract with  the  Brown  Lumber  Company,  and  I 
find  that  the  lumber  in  qnestian  was  die  prop- 
erty ot  the  Brown  Lumber  Oompanv  during  all 
the  transactionB  had  between  the  Brown  Lum- 
ber Company  and  W.  B.  Vickrey,  and  that  the 
Roberts-Brown  Lumber  Company  had  no  inters 
est  or  title  in  the  Inmber,  as  they  sold' it  to  the 
Brown  Lumber  Company  on  open  account,  f. 
o.  b.  Shreveport,  La.,  and  that  when  Vickrey 
wrote  Roberts-Brown  Lumt>er  Company  giving 
statement  and  agreeing  therein  to  pay  for  the 
lumber  he  had  in  mind  his  trade  with  Will- 
banks  and  Dofflemyre,  and  did  not  intend  to 
promise  the  Roberts-Brown  Limiber  Company 
any  more  than  called  for  bv  said  trade,  and  that 
the  statement  of  the  lumber  contained  in  the 
three  cars  was  made  as  a  basis  for  settling  the 
excess  freight  and  demurrage,  as  per  said  con- 
tract As  a  matter  of  law,  from  the  foregoing 
facts  I  find  that  defendant  Vickrey  owes  the 
plaintiff  $318.13,  with  interest  thereon  from 
January  1,  1912,  at  the  rate  of  6  per  cent  per 
annum,  and  renders  and  enters  judgment  ac- 
cordingly." 

The  evidence  la  sufficient  to  stutaln  the 
findings  of  the  court  These  findings  of  fact 
are  sufficient  to  sustain  the  judgment,  ftor 
which  reasons  the  judgment  of  the  trial  court 
is  affirmed. 

Affirmed. 
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WALTER  CONNALLT  ft  CO.  ▼.  CONTINEN- 
TAL STATE  BANK  OF  BIG  SANDY 
et  aL    (No.  1668.) 

(Court  of  Oivil  Appeals  of  Tezaa.    Texarkana. 
Nov.  2,  1916.) 

HoBTGAaxs  ^9127,  49i,  664— Fobkolosubb— 

JiTDGUENT  —   DBSCBIPTION    OF   PBOPEBTT   — 

Cebtaintt. 
A^nst  mortgagors  of  chattels  and  real  es- 
tate, and  8ub«equent  mortgagees  and  purchasers 
with  knowledge  of  the  property  being  mortgaged, 
description  in  a  mortgage,  judgment  of  foreclo- 
sure, and  sheriff's  deed,  stating  number  and 
kinds  of  gin  machinery,  also  the  ginhonse  in 
vhich  it  is  operated,  and  the  lot  on  which  the 

house  is  located,  it  being  stated  to  be  "at 

in  TJ.  countr,"  and  reference  being  made  to  the 
records  of  u.  county  for  further  and  better  de- 
scription, is  sufficient;  the  property  being  ca- 
pable of  Identification  by  aid  of  extrinsic  eyi- 
aence. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  249,  1441-1445,  1682-1S91;  Dec. 
Dig.  <8=>127,  494,  654.] 

Appeal  from  District  Coart,  D^wliar 
County;   R.  M.  Smith,  Judge. 

Action  by  Walter  ConnaUy  &  Ca  against 
tbe  Continental  State  Bank  of  Big  Sandy  and 
another.  From  an  adverse  Jndgment,  plain- 
tlir  appeals.    Rerersed  and  remanded. 

Price  ft  Bealrd,  of  Tyler,  for  appellant 
Warren  ft  Briggs,  of  Gilmer,  and  J.  P.  Hart, 
of  Big  Sandy,  for  appellees. 

HODGES,  7.  In  April,  1916,  the  appellant 
filed  this  snlt  against  the  Continental  State 
Bank  and  W.  F.  Collins,  seeking  to  recover 
the  title  and  possession  of  a  certain  tract  of 
land  in  Upshnr  county  and  some  gin  ma- 
(4iinery  located  thereon.  All  the  property  is 
described  more  In  detail  in  the  platntltTs 
petition.  Collins  filed  no  answer  to  this  suit 
The  Continental  State  Bank  answered  by  a 
general  demurrer,  general  and  special  denials, 
and  a  plea  of  not  gnllty. 

The  evidence  offered  by  the  appellant  show- 
ed that  on  Jane  4,  1912,  it  sold  to  W.  F.  Col- 
lins two  gin  stands  and  some  gin  machinery, 
in  payment  for  which  Collins  gave  four 
promissory  notes  aggregating  $1,400,  and  at 
the  same  time  executed  a  mortgage  for  the 
purpose  of  securing  the  payment  of  those 
notes.  The  mortgage  contained  tbe  follow- 
ing description  of  the  property: 

•Two  60-saw  right-hand  Pratt  hnller  gins; 
two  OOniaw  class  0  feeders;  one  120>«aw 
right-hand  steel  lint  f«le  [flue]  system;  one  120- 
saw  battery  condenser;  two  iron  dust  flues 
for  condenser;  one  revolving  double  box  6" 
■crew  power  press  complete  with  regular  equip- 
ment fnduding  steam  tramper  and  fittings;  one 
2/60-Bayr  elevator  system  complete  from  wagon 
to  fan,  including  fan  and  fan  countershaft:  one 
seed  blowing  elevator  complete;  one  11x15 
Skinner  enrae  complete  with  all  regular  fix- 
tures, including  foundation  bolt  and  steam  and 
exhaust  pipe;  one  42x12  horizontal  tubular 
boiler  complete  with  regular  fixtures  including 
iasariiator  and  wUstle;  also  all  belting,  shafting 
and  pulleys  and  other  appurtenances  necessary 
to  complete  the  above  outfit;   also  the  ginhouse 


in  whidi  the  above  machinery  is  located  and 
operated,  and  the  lot  or  parcel  of  ground  upon 
which  said  house  and  macninery  is  located.  For 
further  and  better  description  of  gin  lot  refer- 
ence is  here  made  to  the  records  of  Upshnr 
county." 

Following  this  description  In  the  mortgage 
was  tbe  stipulation  that: 

"The  machinery  was  located  and  to  be  located 
at in  TJpdiur  county,  Texas,  and  to  re- 
main personalty  wherever  located." 

Upon  the  failure  of  Collins  to  pay  the  notes 
at  maturity  the  appellant  instituted  a  suit 
in  the  district  court  of  Smith  county  against 
Collins  and  the  Continental  State  Bank,  in 
which  It  recovered  a  Judgment  for  the 
amount  duev  and  a  foreclosure  of  tbe  mort- 
gage. Tbe  appellee  bank  was  made  a  party 
to  that  suit  upon  the  ground  that  It  claimed 
.some  kind  of  an  interest  in  or  lien  upon  the 
property  involved.  In  due  course  of  time  an 
order  of  sale  was  Issued  upon  that  Judgment 
and  all  of  the  property,  both  the  machinery 
and  tbe  ginhouse  and  lot,  were  levied  upon 
and  sold  by  the  sheriff  and  purchased  by  the 
appellant.  The  sberifF  thereafter  made  a 
proper  conveyance  to  appellant  of  the  same. 
Tbe  descripUon  In  tbe  Judgment  and  the 
sberifTs  deed  followed  that  In  tbe  mortgage, 
and  was  no  more  definite.  Some  time  after 
this  sale  of  the  pr(^>erty  and  its  purchase  by 
the  appellant  the  Continental  State  Bank 
foreclosed  a  mortgage  held  by  it  npon  tbe 
same  property,  taken  subsequent  to  that  of 
tbe  appellant.  It  seems  that  another  sale 
was  made  under  that  Judgment  of  foreclo- 
sure, at  which  tbe  property  was  pnrcdiased  and 
taken  possession  of  by  tbe  bank.  The  evi- 
dence farther  tended  to  show  that  tbe  officers 
of  the  bank  had  actual  notice  of  the  appel- 
lant's prior  mortgage  and  that  It  was  on  tbe 
machinery  purchased  by  Collins  from  appel- 
lant in  1912.  Collins  testified  that  at  the  time 
he  executed  tbe  mortgage  to  appellant  he  had 
a  verbal  contract  to  pardiase  tbe  gin  lot 
from  Its  former  owner;  that  tbe  tract  con- 
sisted of  one-half  an  acre  of  land,  vhidi  be 
was  then  using  as  a  gin  lot  and  on  which  he 
Intended  to  locate  this  particular  machinery ; 
that  it  was  so  located  and  operated,  and  was 
there  when  seized  and  aaid.  by  the  sheriff  in 
obedience  to  the  Judgment  rendered  In  fsTor 
of  the  awellant 

When  tbe  mortgage  executed  by  ColUns 
to  the  appellant  and  tbe  Judgment  rendered 
in  favor  of  tbe  appellant  against  ColUns,  were 
offered  in  evidence,  counsel  for  tbe  appellee 
Continental  State  Bank  objected  to  their 
introduction,  npon  the  ground  that  they  were 
void  because  of  tbe  Insufficiency  of  the  de- 
scription of  tbe  property.  Tbe  court  refused 
at  that  time  to  sastaln  the  objection,  and 
permitted  the  evidence  to  go  to  the  Jury.  At 
the  conclusion  of  the  testimony,  however,  he 
gave  a  peremptory  instruction  to  the  Jury  to 
return  a  verdict  tor  tbe  defendants.     The 


^s»For  other  saw*  see  nLiiie  toplo  and  KBT-NUHBKB  in  all  K*r-N«mbar*d  DlSMta  and  IndezM 
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glTlng  of  that  charge  la  the  principal  error 
urged  on  this  appeal. 

We  must  assume,  In  the  present  state  of 
the  record,  that  the  peremptory  Instruction 
complained  of  was  prompted  by  a  conclusion 
on  the  part  of  the  trlnl  court  that  the  de- 
scription In  the  judgment  and  mortgage  was 
too  Indefinite  to  constitute  suflScient  evidence 
to  sustain  a  recovery  by  the  appellant. 

The  sufficiency  of  a  description  In  instru- 
ments of  this  character  depends  largely  upon 
circumstances  and  the  relative  8ltuatl<»t  of 
the  parties  to  the  controversy.  A  description 
which  might  be  Insufficient  to  constitute  rec- 
ord notice  of  a  prior  conveyance  or  mortgage 
might  be  sufficient  as  between  parties  to  such 
Instruments  and  those  having  actual  knowl- 
edge of  the  Identity  of  the  property  Intended 
to  be  mortgaged  or  conveyed.  While  the 
description  here  under  consideration  is  some- 
what vague,  it  cannot  be  said  tliat  It  is  so 
indefinite  as  to  render  void  the  Instruments 
in  which  It  appears.  The  following  cases  ap- 
I)ear  to  sustain  that  conclusion:  Blytbe  v. 
Crump,  28  Tex.  Civ.  App.  827,  66  S.  W.  886; 
Ranck  v.  Howard  Sansom  Co.,  3  Tex.  Civ.  App. 
507,  22  S.  W.  773;  Watt  v.  Parlln  ft  Oren- 
dorf  Co.,  44  Tex.  Civ.  App.  439,  98  S.  W.  428; 
Ames  Iron  Works  v.  Chinn,  16  Tex.  Civ.  App. 
88,  88  B.  W.  247 ;  Harless  v.  Jester,  97  S.  W. 
188;  fbnhandle  National  Bank  v.  Btauery, 
78  Tex.  498,  15  S.  W.  23 ;  Johnson  v.  Brown, 
66  S.  W.  485 ;  Scaling  v.  First  National  Bank. 
89  Tex.  Civ.  App.  164,  87  S.  W.  716. 

In  consideration  of  the  sufficiency  of  the 
description  of  the  gin  machinery,  let  us  suit- 
pose  that  the  aiq>ellant  had  sold  to  Collins 
property  corre^ondlng  to  that  description, 
and  had  taken  a  mortgage  to  secure  the  pay- 
ment of  the  purchase  money,  in  which  the 
description  was  no  more  specific  than)  is 
here  ^ven.  Could  Collins  successfully  resist 
a  foreclosure,  upon  the  ground  that  the  de- 
scription was  too  indefinite?  Could  he  say 
that  no  property  had  been  mortgaged?  We 
think  not.  For  as  between  the  parties  to 
that  contract  such  details  as  were  necessary 
to  Identify  the  property  might  be  easily  sup- 
plied by  parol  evidence.  The  same  liberality 
would  be  Justified  In  dealing  with  subsequent 
purchasers  and  mortgagees  who  had  actual 
loiowledge  of  the  identity  of  the  property 
contemplated  in  the  mortgage.  Parol  evi- 
dence may  be  resorted  to  to  supply  details 
not  in  confiict  with  a  written  general  de- 
scription. In  OlddlhgB  V.  Day,  84  Tex.  605, 
19  8.  W.  682,  Chief  Justice  Stayton  quoted  as 
follows  from  a  former  decision  of  the  Su- 
preme Court: 

"The  construction  of  a  deed,  being  matter  of 
law,  is  for  the  court  If,  therefore,  the  land 
intended  to  be  conveyed  by  it  be  so  inaccurately 
described  that  it  appears,  on  an  inspection  of 
the  deed,  the  identity  of  the  land  is  altogether 
uncertain,  and  cannot  be  determined,  the  court 
■hould  pronounce  it  void;  but  when  tlie  uncer- 
tainty does  not  appear  upon  the  face  of  the 
deed,  but  arises  from  extraneous  facts,  as  in 
other  cases  of  latent  ambiguity,  parol  evidence 


is  admissible  to  explain  or  remove  it.  In  such 
case,  the  deed  should  not  be  excluded  from  the 
jury,  iHit  should  po  to  them  along  with  parol 
evidence,  to  explain  or  remove  such  ambiguity: 
and  the  identity  of  the  land  is  then  a  mixed 
question  of  law  and  fact,  to  be  determined  by 
the  jury  under  the  instructions  of  the  court" 

Continuing,  the  court  said: 

"This  rule  b  as  applicable  to  deeds  made  to 
consummate  sales  made  by  sheriflb  under  execu- 
tions as  to  deeds  made  by  private  persons." 

In  Wilson  V.  Smith,  50  Tex.  365,  the  court, 
after  discussing  the  sufficiency  of  a  descrip- 
tion, said: 

"Apparently  the  court  held  the  defendant's 
title  insufficient  because  of  uncertainty  of  de- 
scription of  the  land  sold  in  the  sheriCE's  deed 
and  in  the  levy.  If  so,  we  are  of  opinion  that 
the  court  erred.  Certainly  the  deed  cannot  be 
pronounced  void  upon  mere  inspection,  for  it 
cannot  be  said  that  it  appears  from  the  face  of 
tlie  deed  that  the  land  conveyed  cannot  be 
identified  by  the  aid  of  extrinsic  evidence." 

The  rule  as  to  personal  property  is  no  less 
lllieral  than  that  which  applies  to  descrip- 
tions of  real  estate.  There  is  nothing  which 
api>ears  upon  the  face  of  the  mortgage  or  the 
Judgment  In  this  Instance  which  indicates 
timt  a  more  definite  description  of  the  perscA- 
al  property  could  have  been  given.  Nor  la 
there  anytlilng  appearing  upon  the  face  of  the 
mo|-tgage  or  Judgment  wtilcb  indicates  that 
the  property  cannot  be  distinguished  from 
the  property  of  a  like  Iclnd.  The  evidence 
was  uncontradicted  upon  the  trial  that  this 
particular  machinery  intended  to  l>e  mort- 
gaged and  corresponding  to  the  general  de- 
scription given  in  the  written  evidence  was  in 
fact  Identified ;  that  it  was  the  same  that  was 
purchased  by  Collins  from  the  appellant, 
and  was  situated  upon  a  gin  lot  formerly  l>e- 
longlng  to  Collins  and  then  in  the  possession 
of  parties  holding  under  the  appellee  banic 
The  testimony  further  shows  that  the  appel- 
lee bank  knew  that  this  property  had  been 
purchased  by  ColUns  and  mwtgaged  by  him 
to  the  appellant  at  the  time  It  took  its  mort- 
gage, and  also  when  it  foreclosed  tlie  lien 
under  which  It  claimed  possession  of  the 
property. 

The  evidence,  we  think,  was  sufficient  to 
support  a  finding  in  favor  of  the  appellant 
as  to  the  personalty,  and  for  that  reason 
alone  the  court  committed  reversible  error 
in  giving  the  general  peremptory  instruction. 

The  next  inquiry,  then,  is  as  to  the  suffi- 
ciency of  the  description  of  the  real  estate. 
This  is  described  as  follows: 

"Also  the  ginhouse  in  which  the  above  ma- 
chinery is  located  and  operated,  and  the  lot  or 
parcel  of  ground  upon  which  said  ginhouse  and 
machinery  are  located.  For  further  and  better 
description  of  gin  lot  reference  is  here  made  to 
the  records  of  Upshur  county." 

If  the  gin  machinery  could  be  identified  and 

its  location  established,  that  in  itself  would 
be  sufficient  to  locate  and  Identify  the  lot 
upon  which  the  mortgage  lien  was  to  <^)erate. 
The  reference  to  the  deed  records  of  Upshur 
county  Indicates  that  the  property  was  situ- 
I  ated  In  tliat  county.    While  tlUs  was  insuf- 
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fldent  to  fnrnlah  a  descrlpUon,  It  Is  enongb 
to  sbow  the  situs  of  the  property.  ColUns 
testified  that  he  had  preTlously  contracted  for 
a  lot  consisting  of  a  half  acre  of  land,  npon 
which  he  owned  and  operated  a  gin,  and  upon 
whl(3t  this  particular  machinery  was  to  be 
located  at  the  time  of  Its  pnrdiase,  and  up<xi 
which  it  was  actually  located  and  operated 
thereafter.  There  la  no  confasioD  as  to  the 
quantity  of  land  or  as  to  Its  exact  situation. 
The  description  in  the  mortgage  and  judg- 
ment made  plain  the  following  facts:  That 
the  land  intended  to  be  Incumbered  was  a 
gin  lot  owned  by  Collins,  situated  In  TTpsbor 
county,  on  which  was  located  the  gin  ma> 
chlnery  bought  by  Collins  from  the  appel- 
lant. As  between  Collins  and  the  appelant, 
the  former  could  not  say  that  such  a  descrip- 
tion was  void  for  uncertainty.  Brlce  v.  Shef- 
field, 118  Oa.  128,  44  S.  E.  848 ;  Mann  et  al.  t. 
Stote,  116  Ind.  883,  19  N.  B.  181;  1  Jones  on 
Mortgages,  {S  66  and  66 ;  8  Devlin  on  Deeds, 
i  1012.  In  the  last-dted  authority  It  is  said: 
"And  generally  the  rule  may  be  stated  to  be 
that  the  deed  will  be  sustained  if  it  is  poaiible 
from  the  whole  description  to  ascertain  and 
identify  the  land  Intended  to  be  conveyed." 

Mr.  Jones  in  bis  work  on  Mortgages,  a> 
cited  above,  aoys: 

"When  the  objection  is  merely  to  the  indefl- 
nitsneas'of  the  description  it  does  not  lie  with 
the  morteagor  to  say  that  he  conveyed  the 
property  by  a  description  so  loose  or  indefinite 
that  no  tide  could  pass  npon  a  foreclosure  sale 
of  the  property." 

For  the  reasons  stated,  the  judgment  of 
the  district  court  will  be  reversed,  and  the 
cause  remanded. 


HOOH  HABDWARB  CO.  v.  TBOPIOAL  OIL 
CO.     (^o.  6666.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Oct. 
25,  1916.) 

FbaDD    ^9l2  —  MlaBEPBBSBNTATIORB  —  GOOD 

Fatth. 
*  Where  representation  of  an  oil  company 
that  it  had  ootained  orders  for  the  oil  which 
it  sold  to  a  hardware  company  was  true,  and  its 
promise  to  send  such  orders  to  the  hardware 
company  to  aid  it  in  selling  the  oU  was  made 
in  good  faith,  its  subsequent  faUare  to  send 
such  orders  did  not  amount  to  legal  fraud,  and 
furnished  no  basis  for  rescission  of  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  I  14;  Dec.  Dig.  <g=9l2.] 

Appeal  from  Williamson  County  Court; 
Richard  Crltz,  Judge. 

Suit  by  the  Tropical  Oil  Company  against 
the  Hoch  Hardware  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Judg- 
ment affirmed. 

H.  Zdarll,  of  Taylor,  and  Nmm  ft  Lore, 
of  Georgetown,  for  appellant.  Melaaky  & 
Moody,  of  Taylor,  for  appellee. 


Findings  of  Fact 

JENKINS,  J.  The  appellant  is,  and  at  the 
time  of  the  transactions  herein  referred  to 
was,  a  corporation  doing  a  retail  hardware 
business  at  Taylor,  WUIiamson  county,  Tex. 
The  appellee  was  a  corporation  doing  a 
wholesale  business.  In  April,  1914,  the  duly 
authorized  agent  of  appellee  was  engaged  in 
taking  orders  for  goods  from  persons  in  the 
vldnlty  of  Taylor.  It  was  agreed  between 
said  agent  of  appellee  and  the  appellant,  act- 
ing through  its  general  manager,  that  appel- 
lant would  assist  appellee's  agent  in  procur- 
ing such  orders,  and  that  instead  of  the  ap- 
pellee's filling  the  same,  it  was  to  bill  goods 
to  appellant  at  wholesale  prices,  and  appe- 
lant would  fill  said  orders  at  retail  prices. 
Shortly  thereafter  the  agent  of  appellee  rep- 
resented to  the  appellant  that,  togetber  with 
some  orders  taken  by  appellant,  he  had  pro- 
cured enough  orders  from  solvent  purchasers 
in  tbe  Tldnlty  of  Taylor  to  make  a  carload, 
and  that  he  would  sUp  the  goods  covered  by 
such  orders  to  appellant,  who  was  to  receive 
and  pay  for  same  at  wholesale  prices,  and 
promised  appellant  to  send  it  said  orders. 
Tbe  goods  were  shipped  and  received  by  ap- 
pellant, of  the  value  of  $620.66  at  wholesale, 
but  none  of  said  original  orders  were  sent 
to  appellant.  Copies  of  some  of  said  orders 
were  sent,  and  appellant  filled  the  same  and 
remitted  to  app«dlee  the  wholesale  prices 
thereof,  amonntlng  to  f  120.66.  Appellant  de- 
manded of  appellee  that  it  send  all  of  said 
orders,  and  upon  its  failure  to  do  so  notified 
appellee  that  it  held  tbe  unsold  goods  subject 
to  Its  order.  Tbe  case  was  submitted  to  a 
jury  on  special  Issues.  The  appellant  con- 
tends that  by  reason  of  tbe  form  of  the  ques- 
tions, tile  answers  of  tbe  jury  are  not  suffi- 
ciently Intelligible  to  form  the  basis  of  tbe 
judgmoit  herein,  which  was  for  appellee  for 
the  sum  of  $400.  With  this  we  do  not  agree. 
Tbe  jury  found  substantially  that  the  ap- 
pellee represented  to  the  appellant  that  it  had 
secured  orders  from  solvent  parties  in  the 
vicinity  of  Taylor  for  all  of  tbe  goods  ship- 
ped' to  appellant;  tbat  appellant  agreed  to 
purchase  said  goods  at  the  price  alleged  by 
appellee ;  that  it  relied  upon  said  representa- 
tion, and  but  for  said  representation  and  the 
promise  to  send  said  orders,  it  would  not 
have  purchased  said  goods ;  that  said  repre- 
sentations were  true,  and  that  the  promise  to 
send  said  orders  was  made  in  good  faith; 
tbat  said  promise  was  not  complied  with. 
The  evidence  is  sufficient  to  support  tbe  find- 
ings of  the  jury.  Appellant  resisted  appel- 
lee's suit  for  tbe  remainder  of  the  purchase 
price  of  said  goods  ($400)  on  the  ground  that 
the  contract  was  obtained  by  fraud,  and  of- 
fered to  return  the  portion  of  tbe  goods  un* 
sold  of  the  value  of  $308.22. 
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Opinion. 

The  evidence  showing  that  the  representa- 
tion of  appellee,  viz.,  that  it  had  obtained  or- 
ders for  the  goods  which  were  sold  to  appel- 
lant was  true,  and  that  the  promise  to  send 
such  orders  to  api)ellant  to  aid  It  In  selling  the 
goods  was  made  In  good  faith,  the  subsequent 
failure  to  send  such  orders  does  not  amount 
to  legal  fraud,  and  famishes  no  basis  for  re- 
scission of  the  contract  Bigham  t.  Blgham, 
57  Tex.  238 ;  Railway  Co.  v.  Tltterlngton,  84 
Tex.  218,  19  S.  W.  472,  81  Am.  St  Rep.  39 ; 
Mayer  ▼.  Swift,  78  Tex.  367,  U  S.  W.  378 ; 
Moore  ▼.  Cross,  87  Tex.  657,  29  S.  W.  1061, 12 
R.  O.  L.  p.  254. 

finding  no  error  of  record,  the  Judgment 
of  the  trial  court  Is  affirmed. 

Affirmed. 


JENKINS  et  nx.  v.  GUARANTY  8TATB 
BANK  OF  PAIiBSTINB.     (No.  617.) 

«3ourt  of  ClTil  Appeals  pf  Texas.     El  Paso. 
Nov.  2,  1916.) 

1.  HoMSSTBAD    9=996— LlABUJTT  FOB   DkBT— 
PtIBCHASE-MONBT  LlEN. 

If  vendees  conveyed  land  to  satisfy  purchase- 
money  debt,  leaving  a  deficit  and  a  parcel  was 
reconveyed  to  them  under  agreement  that  the 
lien  reserved  was  for  the  original  purchase 
price,  the  amount  thereof  would  attach,  though 
the  parcel  was  occupied  as  a  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  U  147-163 ;   Dec.  Dig.  «=>96.] 

2.  houestkad    «s>116(2)  —  pubohasb-monbt 
Lien. 

But  if  such  transaction  was  simulated  to 

avoid    the    constitutional    prohibition    against 

mortgaging  the  homestead,  no  lien  would  attach. 

[Ed.  Note. — For  other  cases,  see  Homestead, 

Cent  Dig.  Si  18ft-190;    Dec.  Dig.  «=115(2).] 

8.  Affkai.  and  Ebbob  «=3l010(l)— Rbtikw— 

Findings  or  Fact. 
The  court  on  appeal  cannot  disturb  a  fact 
finding  if  sufficiently  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3979-8981;  Dec  Dig.  «s> 
1010(i).] 

Appeal  from  District  Court,  Anderson 
Ck>unty ;  John  S.  Prince,  Judge. 

Suit  by  the  Guaranty  State  Bank  of  Pales- 
tine against  Alex  Jenkins  and  wife.  Judg- 
ment for  plaintiff  and  defendants  appeal. 
Affirmed. 

Kay  &  Seagler,  of  Palestine,  for  ai^pellants. 
Funderburk  &  Strickland,  of  Palestine,  for 
appellee. 

HARPER,  0.  J.  This  suit  was  brought  by 
appellee  against  appellants  upon  a  promis- 
sory note  for  |5S,  Interest  and  reasonable  at- 
torney's fees,  as  provided  In  the  note,  and 
for  foreclosure  of  vendor's  lien  upon  certain 
20  acres  of  land.  The  appellants  answered 
(as  applicable  to  the  assignments  of  error 
urged  here)  that  they  owned  a  tract  of  land 
containing  83.4  acres  which  was  their  home- 
stead; that  they  owed  one  Dupuy,  on  ac- 
count of  a  certain  judgment  the  sum  of  $665 


and  an  additional  amount  of  $81.60  for  other 
causes,  which  they  were  unable  to  pay,  and 
had  no  property  subject  to  execution ;  that 
they  were  Induced  through  coercion  and  In- 
timidation on  the  part  of  said  Dupuy  and 
(me  Edwards,  In  consideration  of  the  pay- 
ment of  the  said  indebtedness,  to  convey  all 
of  said  land,  except  20  acres,  to  said  E^d- 
wards;  that  on  the  19th  day  of  December, 
1912,  the  defendants,  in  pursuance  of  the 
above  agreement  and  under  the  circumstances 
inducing  same,  executed  and  delivered  to  J. 
"B,.  Edwards  a  deed  which  the  defendants 
were  told  and  believed  conveyed  to  the  said 
J.  R.  Edwards  63.4  acres  of  the  above-men- 
tlmied  land,  and  did  not  include  therein  the 
20  acres  above  mentioned;  that  It  was  not 
their  Intention  and  was  not  the  purpose  of 
said  agreement  to  convey  to  the  said  J.  R. 
B^dwards  more  than  the  said  63.4  acres  which 
did  not  include  the  said  20  acres;  that  de- 
fendants have  since  been  Informed  that  the 
field  notes  In  said  deed  actually  covered  and 
embraced  the  entire  83.4  acres  of  land  above 
mentioned;  that  they  have  been  informed 
tliat  on  the  same  day  said  Edwards  executed 
a  deed  to  them  for  the  20  acres  of  land  de- 
scribed In  plaintlfl's  petition,  which  contains 
the  reservation  of  vendor's  lien;  that  tbe 
transactions  above  mentioned,  to  wit,  tbe 
conveyance  of  said  land  by  defendants  to  the 
said  J.  R.  EMwards  and  the  reconveyance  on 
the  same  day  and  as  a  part  of  the  same 
transaction  of  tbe  said  20  acres  of  same  by 
the  said  J.  R.  Edwards  to  defendants,  were 
simulated  and  made,  without  the  knowledge 
and  consent  of  defendants,  for  tbe  purpose 
of  creating  a  lien  on  defendants'  homestead, 
in  violation  of  and  for  the  purpose  of  evading 
the  homestead  exemption  laws  of  Texas ;  tbat 
said  transactions  are  void  and  without  force 
and  effect ;  that  said  note  sued  on  in  this  suit 
is  without  consideration  and  is  void,  and  can- 
not be  enforced  against  the  defendants  or 
their  said  homestead ;  that  they  never  receiv- 
ed the  $58  cash  mentioned  in  tiie  conveyance 
from  them  to  the  said  J.  R.  Edwards,  and, 
that  the  $58  mentioned  in  the  said  deed  from 
the  said  J.  R.  Edwards  to  defendant  Alex 
Jenkins,  which  Is  claimed  to  be  evidenced  by 
tbe  note  sued  on  In  this  suit,  was  not  and  is 
not  for  the  purchase  money  due  on  said  20 
acres  of  land,  nor  for  taxes  .due  thereon,  nor 
for  work  and  material  used  In  constructing 
Improvements  thereon;  that  tbe  said  note 
was  transferred  by  said  Edwards  to  appellee 
with  full  knowledge  upon  tbe  part  of  both 
parties  of  the  above  facts.  Trial  before  the 
court  resulted  in  Judgment  for  appellee  for 
$58  and  interest,  attorney's  fee  of  $501  and 
foreclosure  of  the  lien  on  the  20  acres  of 
land.  To  which  exception  was  taken  and 
notice  of  appeal  given. 

The  court  made  the  following  findings  ot 
fact  and  conclusions  of  law: 

"I  find  that  the  note  sued  on  was  executed 
by  the  defendant  Alex  Jenkins. 
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**I  find,  at  the  time  of  the  ezecutioii  of  the 
note,  there  wag  a  valid,  subsisting  judgment  ip 
this  district  court  against  the  defendant  Alex 
Jenldss,  which  judgment  foreclosed  a  vendor's 
Uen  on  the  83  acres  of  land  deeded  by  Jenkins 

and  wife  on  the day  of  ^—  to  J.  B. 

EMwards. 

"I  further  find  that  on  same  date  the  defend- 
ant Jenkins  was  owing  to  J.  A.  Dupuy  other 
indebtedness  than  said  judgment,  and  the  other 
indebtedness  aggregated  the  sum  of  $646. 

"I  further  find  that  Alex  Jenkins  agreed  with 
J.  B.  BSdwards,  after  advising  with  Gov.  Camp- 
bell as  to  the  legality  of  the  transaction  as  to 
how  to  raise  the  money,  it  was  agreed  that 
Jenkins  and  his  wife  would  convey  to  Edwards 
the  entire  83  acres  of  land  for  $600,  which  $600 
lacked  $68  of  paying  the  total  indebtedness, 
and  it  was  further  agreed  that  20  acres  of  land 
should  be  reconveyed  to  Alex  Jenkins,  for  which 
Alex  Jenkins  was  to  and  did  execute  the  note 
in  controversy  in  this  suit^ 

"I  further  find  that  J.  R.  Edwards  was  at 
the  time  advised  by  his  counsel  (Gov.  Campbdl) 
that  the  lien  included  in  this  way,  as  to  the 
58  acres  would  be  a  valid  lien. 

"I  further  find  that  the  entire  83  acres  of 
land,  as  the  20  acres  embrace  a  part  of  the 
83  acres,  was  the  homestead  of  Alex  Jenkins 
and  his  wife,  and  that  the  20  acres,  on  which 
the  lien  is  foreclosed,  in  this  case,  is  now  the 
homestead  of  Alex  Jenkins. 

"I  further  find  that  the  entire  transaction 
«f  the  two  deeds,  sale  of  the  83  acres  of  land 
and  resale  of  20  acres  was  one  and  the  same 
transaction,  and  that  the  $68  note  in  contro- 
versy was  intended  by  nlaintifE  to  take  the  part 
of  the  balance  of  the  judgment  by  this  court, 
hereinbefore  referred  to,  for  the  vendor's  lien 
against  the  83  acres  of  land;  in  other  words, 
the  $58  note  is  a  part  of  the  same  indebtedness 
as  the  judgment. 

"I  further  find  that  $50  is  a  reasonable  attor- 
ney's fee  for  counsel  for  plaintiff. 

"I  conclude  that  plaintiff  ought  to  have  judg- 
ment for  the  amount  of  the  note  and  interest, 
the  reasonable  attorney's  fee,  with  foreclosure 
of  a  vendor's  Hen,  expressed  in  the  note,  on 
the  20  acres  of  land,  as  prayed  for  in  their  pe- 
tition." 

The  first  assignment  reads: 

"The  court  erred  in  its  findhig  of  fact,  read- 
ing 'that  the  $S8  note  in  controversy  was  intend- 
ed by  plaintiff  to  take  the  part  of  the  balance 
of  the  judgment  of  this  court,  hereinbefore  re- 
ferred to,  for  the  vendor's  lien  against  the  83 
acres  of  land;  in  other  words,  the  $68  note  is 
a  iHut  of  the  same  indebtedness  as  the  judg- 
ment,' for  the  reason  that  the  evidence  in  this 
case  shows  Uiat  the  judgment  debt  was  entirely 
canceled  and  paid  in  the  sale  of  the  land  by 
Alex  Jenkins  and  wife  to  J.  R.  Edwards,  for  the 
deed  from  Alex  Jenkins  and  wife  to  J.  R. 
Edwards  states  that  out  of  said  $600  paid  for 
said  land  a  judgment  in  the  sum  of  $56o  render- 
ed in  the  district  court  of  Anderson  county,  Tex., 
in  favor  of  J.  A.  Dupuy  et  al..  and  ag^ainst  Alex 
Jenkins  et  ux.,  was  paid;  that  plaintiff's  offi- 
cers and  agents  prepared  these  instruments, 
and  knew  the  contents  thereof,  and  knew  the 
legal  effect  of  the  statements  therein  contained, 
and  expressed  the  real  intention  of  all  parties 
concerned  at  the  time  of  said  transaction." 

The  second  assignment  is  snbstantlally  to 
the  same  effect,  and  both  will  be  discussed 
together.  The  only  propositions  urged  under 
these  assignments  is  that  the  finding  of 
facts  and  the  judgment  of  the  conrt  thereon, 
based  upon  testimony  relative  to  a  particular 
transaction,  which  is  manifestly  contrary  to 
the  original  and  final  intentions  and  agree- 


ments of  all  the  parties  to  the  transaction, 
are  erroneous,  and  not  binding  upon  the  ap- 
pellate court. 

Judging  by  the  statements  and  argument, 
the  question  sought  to  be  'raised  by  these 
assignments  and  propositions  is  that  the  $58 
amount  of  the  note  sued  upon  is  not  part  of 
the  amount  for  which  judgment  was  render- 
ed, and  Hen  foreclosed  as  a  part  of  the  origi- 
nal purchase  price  of  the  lands.  Therefore 
that  part  of  the  judgment  foreclosing  a  lien 
upon  the  lands  for  sold  amount  which  is  a 
homestead  is  null  and  void. 

[1]  If  the  sale  of  the  83.4  acres  to  Edwards 
was  made  by  appellants  In  settlement  of  a 
part  of  the  original  purchase  price  of  the 
land  and  all  of  the  debt  not  a  part  there- 
of, and  It  did  not  settle  all  of  the  claim  of 
Dupuy,  but  by  agreement  between  the  appel- 
lants and  Edwards  the '20  acres  was  recon- 
veyed to  them  for  the  note  of  $58  sued  upon, 
with  the  understanding  that  the  $58  repre- 
sented a  part  of  the  original  purchase  price 
of  the  land  for  collection  of  which  a  lien 
was  retained,  then  the  Uen  would  attach  to 
secure  Its  payment.  Johnsen  ▼.  Arrendale, 
30  Tex.  Civ.  App.  504,  71  S,  W.  46. 

[2]  But  If  the  sale  of  the  entire  tract 
and  the  resale  of  20  acres  to  appellants  was 
simulated  to  avoid  .the  provisions  of  the 
Constitution,  prohibiting  the  mortgaging  of 
homesteads,  then  the  present  plaintiff,  ap- 
pellee, cannot  recover.  Sanger  Bros.  v. 
Brooks,  101  Tex.  116,  105  8.  W.  37. 

[3]  The  court  In  this  case  has  found  as 
an  afilrmatlve  fact  that  the  note  sued  on 
Is  a  part  of  the  original  purchase  price,  a 
part  of  the  same  indebtedness  as  the  judgi 
ment,  and  thus  holds  that  the  Uen  exists  to 
secure  Its  payment,  and  there  is  evidence  suffi- 
cient to  support  this  finding  of  the  court, 
and  In  such  case  we  cannot  disturb  it.  San- 
ders v.  Bawllngs,  77  8.  W.  41. 

The  third  and  last  assignment  is  that  the 
Judgment  for  attorney's  fee  of  $50  is  not  a 
"reasonable"  fee  as  provided  for  in  the  note. 
The  answer  Is  that  all  the  evidence  without 
contradiction  is  that  such  an  amount  is  a 
reasonable  fee,  and  the  trial  conrt  did  not 
err  In  so  holding. 

Afilrmed. 


iBTNA  INS.  CO.  V.  WACO  CO.     (No.  6658.) 

(Court  of  CivU  Appeals  of  Texas.    Austin.    Oct. 
11,  1916.) 

1.  INSUBARCE     <8=»33e(6)— POUOT— OONSTBUO- 

TION— FOBFErrUBE. 

A  provision  in  a  policy  that  it  should  be 
void,  in  the  absence  of  agreement,  if  insured 
tfrocnred  other  insurance  on  the  property  cover- 
ed, was  not  nullified  by  a  concurrent  insurance 
clause  which  did  not  provide  for  forfeiture  for 
its  violation,  since  both  clauses  should  be  con- 
strued together. 

IBi.  Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  |  871;  Dec.  Dig.  «=>386(6).] 
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2.  Constitutional  Law  «=a276— Dbpbiviitg 

OF  Right  or  Contract^"Duk  Pbocbsb  of 

Law." 
Acts  33d  Iieg.  c.  105  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  4874a,  4874b),  being  "An  act 
to  prevent  fire  insurance  companies  from  avoid- 
ing liability  for  loss  to  personal  property  un- 
der technical  provisions  of  the  policy,"  providing 
that  no  breach  by  the  insured  of  any  of  the  pro- 
visions of  any  fire  policy  shall  render  void  the 
policy  or  constitute  a  defense  to  a  suit  for  loss 
thereon,  unless  such  breach  contributed  to  bring 
about  the  destruction  of  the  property,  does  not 
violate  the  Constitution  of  Texas,  and  of  the 
United  States  by  depriving  an  insurance  compa- 
ny of  the  right  of  contract  and  taking  its  prop- 
erty without  "due  process  of  law." 

[Ed.  Note.— For  other  cases,  see  C<Hi8titution- 
al  Law,  Cent  Dig.  |g  846,  846;  Dec.  Dig.  «=> 
276. 

For  other  definitions,  see  Worda  and  Phrases, 
First  and  Second  Series,  Due  Process  of  Law.] 

8.  Inbubanok  «!=»302  —  Freit  Ihbubanob  — 
"Technical"  Bbbaoh  of  Foliot — Statute — 
"Immateriai-" 
Acts  33d  Leg.  c.  105  (Vernon's  Sayles'  Ann. 
CHv.  St.  1914,  arts.  4874a,  4874b),  entitled  "An 
act  to  prevent  fire  insurance  companies  from 
avoiding  liability  for  loss  and  damage  to  person- 
al property  under  technical  and  Immaterial  pro- 
visions of  the  policy,"  where  the  breaching 
thereof  has  not  contributed  to  bring  about  the 
loss,  is  constitutional;  the  word  "technical," 
as  used  in  the  caption,  being  synonymous  with 
immaterial,  so  that  the  effect  of  the  act  is  to 
declare  as  a  matter  of  law  all  restrictive  provi- 
sions in  an  insurance  policy  on  personal  prop- 
erty immaterial,  unless  they  have  contributed  to 
bring  about  the  destruction  of  the  property. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  «=»302. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Immaterial;  Techni- 
cal.] 

4.  Statutes  <8=»116  —  Tmx  —  Conbtitu- 

TIONALTrr. 

Acts  33d  Leg.  c.  105  (Vernon's  Sayles*  Ann. 
Oiv,  St.  1914,  arts.  4874a,  4874b),  entitled  "An 
act  to  prevent  fire  insurance  companies  from 
avoiding  liability  for  loss  and  damage  to  per- 
sonal property  under  technical  and  immaterial 
provisions  of  the  policy  or  contract  of  insurance 
where  the  act  breaching  such  provision  has  not 
contributed  to  bring  about  the  loss,"  providing 
that  no  breach  by  the  insured  of  any  of  the 
provisions  of  any  fire  insurance  policy  upon  per- 
sonalty shall  render  void  the  policy  or  consti- 
tute a  defense  to  a  suit  for  loss  thereon,  unless 
such  breach  contributed  to  bring  about  the  de- 
struction of  the  property,  does  not  violate  the 
constitutional  provision  (Const,  art.  3,  {  35), 
that  no  bill  shall  contain  more  than  one  sub- 
ject expressed  in  its  tittle,  although  construed 
to  render  inoperative  as  a  "technical"  and  im- 
material provision,  a  policy  provision  forfeiting 
the  policy  for  taking  out  additional  insurance; 
such  construction  not  giving  the  act  a  broader 
meaning  or  scope  than  its  caption  or  title, 

[Ed,  Note.— For  other  cases,  see  Statute*, 
Cent.  Dig.  {§  152-164;   Dec.  Dig.  «=>116.] 

Error  from  District  Court,  McLennAn 
CJounty;   Tom  L.  McCullough,  Judge.' 

Action  by  Levy  &  Rosen  against  the  .SItna 
Insurance  Company,  In  which  the  Waco  Com- 
pany intervened.  Judgment  for  intervener 
and  defendant  brings  error.    Affirmed. 


Thompson,  Knight,  Baker  ft  Harriis,  Will 
C.  Thompson,  and  Geo.  S.  Wright,  all  of  Dal- 
las, for  plaintiff  in  error.  W.  ll  Eason,  of 
Whco,  for  defendant  in  error. 

Findings  of  Fact 

JENKINS,  J.  On  August  12,  1914,  the 
plaintiff  in  error  Issued  to  I/evy  &  Rosen  an 
insurance  policy  for  $1,000,  which  limited 
the  concarrent  insurance  allowed  to  $6,000. 
The  Insured  then  bad,  including  this  policy, 
$6,000  Insurance  oa  said  property.  On  Sep- 
tember   ,  19i4,  the  insured  procured 

$2,000  additional  insurance  on  said  property. 
On  September  16,  1914,  the  property  was 
partially  destroyed  by  Are;  the  loss  being 
$6,736.97.  Levy  ft  Rosen  filed  suit  to  recover 
of  plaintiff  la  error  one-eighth  of  this 
amount;  the  total  insurance  being  $8,000, 
and  the  policy  herein  sued  on  being  for  $1,- 
000.  The  plaintiff  in  error  pleaded  in  bar  a 
violation  of  the  contract  by  obtaining  addi- 
tional insurance.  Plaintiffs  rejoined  that 
the  agreement  not  to  obtain  additional  in- 
surance was  a  technical  and  Immaterial  pro- 
vision of  the  contract,  and  that  the  violation 
of  the  same  constituted  no  bar  to  recovery. 
The  Waco  Company  intervened,  alleging  that 
the  policy  sued  on  had  been  assigned  to  it, 
and  adopted  the  pleadings  of  plaintiff.  Judg- 
ment was  rendered  for  interveners  as  prayed 
for,  from  which  appeal  has  been  duly  per- 
fected. 

Opinion. 

[1]  We  do  not  agree  with  the  contention 
of  defendants  in  error  that  the  action  of 
the  court  in  not  allowing  the  evidence  offer- 
ed by  plaintiff  in  error  to  the  effect  that  the 
policy  had  been  violated  by  securing  the  ad- 
ditional insurance  without  the  knowledge  or 
consent  of  plaintiff  in  error  was  not  errone- 
ous, for  the  reason  that  it  appeared  from  the 
answer  herein  that  sndb  additional  insur- 
ance had  been  obtained  and  that  the  poUcy 
did  not  provide  for  forfeiture  by  reason  of 
such  additional  insurance,  in  that  the  for- 
feiture clause  reads  as  follows: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  Indorsed  hereon  or  added  here- 
to, shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contracts 
of  insurance,  whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  this  policy." 

And  that  this  provision  was  nnllifled  by  the 
concurrent  insurance  clause  wlildi  did  not 
provide  for  forfeiture  for  its  violation,  and 
which  reads  as  follows: 

"Total  concurrent  insurance  permitted,  in- 
cluding this  policy  $6,000,  as  follows:  $6,000 
on  stock  and  furniture  and  fixtures.  It  is  un- 
derstood and  agreed  that  no  other  insurance  is 
permitted  unless  the  total  amount  allowed,  in- 
cluding this  policy,  is  entered  in  blank  space  in 
paragraph  next  above." 

These  two  clauses  should  be  construed  to- 
gether, so  as  to  give  effect  to  both;  and,  ao 
construed,  they  mean  that  no  additional  in- 
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sarance  sball  be  allowed  except  enough  to 
make  $6,000  concurrent  inauranoe  and  any 
addttloDEl  amotmt  shall  forfeit  the  contract 
for  the  $1,000  for  which  this  policy  Is  writ- 
ten. 

We  tUnk  that  the  testimony  oftered  by 
plaintiffs  la  error  with  reference  to  the  addi- 
tional Insurance,  as  shown  by  Its  bill  of  ex- 
ception, was  material  and  was  sufficient  to 
defeat  tlie  plaintUF's  and  Intervener's  cause 
'      ot  action,  if  the  act  of  the  Thirty-Third  Leg- 
islature (chapter  105,  p.  194)  is  uncoustltu- 
I      tlonal,  as  contended  by  plaintiffs  In  error, 
vUch  contention  was  overrnled  by  the  trial 
I      court    The  constitutionality  of  said  act  is 
I      here  presented  by  plaintiff  in  error  under  a 
proper  bill  of  exceptions  and  assignment  of 
I     error. 

Plaintiff  in  error  In  its  assignments  of  er- 
ror contends  that  said  act  is  nnconstitutlonal: 
I  Tirst.  Tliat  the  subject  contained  in  the  body 
of  the  act  is  not  expressed  in  the  caption,  as 
required  by  section  SS,  art.  8,  of  tlie  Constita- 
tioD  of  the  state  of  Texas. 

"Second.  Because   said   act   deprives   the   de- 
fendant of  the  right  of  contract,  and  is  taking 
I     his  property  without  due  process  of  law  under 
'     tile  Constitntioa  ot  Texas  and  of  the  United 
States. 
"Third.  And,  farther,  that  if  said  law  has  any 
'     validity,   it   can   have  no  broader   meaning   or 
Kope  Uian  its  caption  or  title,  which  means  that 
laid  law  only  applies  .to  technical  and  immate- 
rial provisions,  and  the  provision  of  the  poliqy 
forbidding   additional   insurance   is   a   materliU 
and  nontechnical  provision  of  said  policy  as  a 
I     matter  of  law,  or  in  any  evdnt,  the  question  of 
tlie  material   and   nontechnical  nature   was  a 
question  of  fact  for  the  jury." 

[2]  We  do  not  thlnlc  that  there  is  any 
force  in  the  second  reason  assigned  for  the 
nnconstltritionality  of  the  act  above  stated. 
While  It  Is  the  duty  of  a  court  to  declare  a 
law  unconstitutional  in  a  proper  case,  this 
should  never  t>e  done  except  in  a  clear  case. 
It  has  been  said  by  highest  authority  that 
courts  "should  never  declare  a  statute  void 
unless  Its  Invalidity  is,  in  their  Judgment, 
beyond  reasonable  donbt"  See  6  R.  G.  U  p. 
75,  and  authorities  there  dted. 

[3]  The  constitutionality  of  this  act  was 
upheld  by  the  Galveston  Court  of  Civil  Ai>- 
peals  In  the  case  of  Insurance  Ca  v.  Fine- 
gold,  183  S.  W.  833.  We  concur  in  that  de- 
cMon,  to  wlilch  reference  Is  here  made  for  a 
statement  of  the  constitutional  provision  re- 
tied  on  and  the  act,  Including  its  caption. 
We  tliink  that  the  word  "tedmlcal,"  as  used 
io  the  caption.  Is  synonymous  with  Imma- 
terial, and  that  the  effect  of  the  act  is  to  de- 
clare, as  a  matter  of  law,  all  restrictive  pro- 
visions In  an  insurance  policy  on  personal 
property  Immaterial,  unless  they  have  con- 
tributed to  bring  about  tbe  destruction  of 
the  property. 

[4]  The  relation  of  the  caption  to  the  body 
of  ati  act  has  t>een  so  often  and  so  learnedly 
con^dered  that  we  do  not  feel  that  we  could 
add  anything  to  the  discussion;  and  there- 
fore we   will   not  undertalEe  to  review  the 


numerous  cases  on  this  subject  dted  by  the 
learned  counsel  for  plaintiffs  in  error.  Suf- 
fice it  to  say  that,  after  carefully  reading 
the  same,  we  do  not  think  that  they  are  ap- 
plicable to  the  case  at  bar,  or,  at  least,  the 
application  of  the  principles  of  law  therein 
declared  do  not  require  us  to  hold  the  act 
under  consideration  unconstitutional. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  affirmed. 

Affirmed. 


BARTON  V.  McODIRB.     (No.  6672.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Oct  18.  1»16.) 

1.  EviDEROii  «=s>271(9),  314(1)  —  Heabsat  — 
Siur-SxaviNo  Dkolarationb. 

In  an  action  against  a  realty  broker  by  the 
owner  of  land  to  recover  the  difference  between 
the  price  actually  paid  and  the  price  at  which  he 
accounted  to  the  owner,  though  it  was  a  con- 
troverted question  whether  the  broker  sold  as 
the  owner's  agent  or  whether  he  verbally  con- 
tracted with  the  owner  to  purchase  the  land  at 
the  lower  price,  and  thereafter  sold  it  liimself 
to  the  buyer  for  the  higher  price,  and  it  was 
also  a  controverted  question  whether  the  broker 
agreed  with  the  owner  to  deposit  with  a  bank 
the  sum  of  $1,000- as  earnest  money,  and  wheth- 
er or  not  he  made  such  deposit  tJie  court  prop- 
erly excluded  testimony  tliat,  when  he  made  such 
deposit  the  broker  stated  that  he  had  that  day 
bought  the  property  firom  the  owner  at  the  lower 
price,  and  was  depositing  the  $1,000  as  earnest 
money  pursuant  to  verbal  agreement;  the  evi- 
dence being  hearsay  and  the  statements  self- 
serving. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1078,  1168;   Dec.  Dig.  «=»271(9), 

2.  EVIDENCK  «=al21(6) — STATElTBirrS  OF  PaB- 

TT— Res  6E8T.S. 
Hie  statements  made  by  the  broker,  when 
depositing  liis  fl,(X)0  check  in  bank,  and  on  the 
same  day,  that  he  liad  that  day  verbally  bought 
the  land  from  the  owner  over  the  telephone,  and 
was  depositing  the  money  as  earnest,  were  not 
so  connected  in  point  of  time  or  otherwise  with 
the  transaction  between  broker  and  owner  as  to 
render  them   admissible  as  res  gestae. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  816,  1117,  1119;  Dec  Dig.  «=> 
121(6).l 

8.  Evidence  «es»271(9),  314(1)  —  Heabsat  — 

Sklf-Sebvino  Declarations. 
A  conversation  between  the  broker  and  an 
attorney,  shortly  after  the  telephone  conversa- 
tion, in  which  the  broker  told  the  attorney  that 
he  had  made  such  a  telephone  contract  with  the 
owner,  and  its  terms,  was  inadmissible  as  hear- 
say and  self-serving. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ff  1078,  1168 ;  Dec.  Dig.  «=»271(9), 
314(1).] 

4.  Apfbal  and  Ebbob  «3>1011(1)— Re  view- 
Findings— Oonfuctino  Evidence. 
Appellate  courts  do  not  undertake  to  deter- 
mine what  constitutes  a  mere  preponderance  of 
testimony,  and  do  not  set  aside  findings  of  trial 
coarts  on  conflictiiig  evidence,  unless  they  are 
so  contrary  to  the  overwhelming  weight  of  the 
testimony  as  to  indicate  some  improper  motive 
or  influence. 

fEd.  Note. — BV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3983-^988;  Dec.  Dig.  «3» 
1011(1).] 
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5.  Brokkbs  4s>S0— RATmoATToir  of  Aokkt's 
Fbaud. 

Though  the  owner,  without  notice  of  the 
broker's^  fraud,  accepted  from  him  money  for  an 
excess  in  acreage,  transferred  notes  executed 
by  the  broker  as  part  of  the  consideration  for 
the  land,  and  executed  a  new  deed,  lie  did  not 
thereby  ratify  the  broker's  acts. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  $$  29,  30;  Dec.  Dig.  <S=»3e.] 

6.  Estoppel   ®=>92(3)— Estoppel   in   Pais. 

Nor  did  such  facts  constitute  an  estoppel  of 
the  owner  to  sue  the  broker. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §  262;   Dec.  Dig.  <S=.92(3).] 

7.  Apfxal  and  Ebbob  «s9ll51(2)— Disposi- 
tion— CoBBECTioN  OF  Judgment. 

The  facts  in  respect  to  the  amounts  receiy- 
ed  by  the  broker  and  his  commission  being  un- 
disputed, error  committed  in  rendering  judg- 
ment for  an  excessive  amount  will  be  corrected 
by  the  Court  of  Civil  Appeals  without  remand- 
ing for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  4498-4600,  4503-4606; 
Dec  Dig.  <S=3llin(2).] 

Appeal  from  District  Court,  Lampasas 
Comity :  John  D.  Robinson,  Tndge. 

Salt  by  W.  H.  McGulre  against  Ll  B.  Bar- 
t(Mi.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Judgment  refbimed  and  af- 
firmed. 

Mattbews  &  Browning,  of  Lempacias,  Day- 
ton Moses,  of  Ft  Wortti,  and  T.  E.  Hammond, 
of  Burnet,  for  appellant  Word  &  Walker 
and  M.  M.  White,  all  of  Lampasas,  for  aK>el- 
lee. 

KEY,  C.  J.  W.  H.  McGuire  was  the  owner 
of  a  farm  and  ranch  situated  In  Burnet  coun- 
ty and  embracing  1,235.7  acres  of  land.  On 
the  31st  day  of  December,  1913,  be  entered 
Into  a  written  contract  with  L.  R.  Barton,  a 
real  estate  broker  at  Bertram,  Tex.,  by  the 
terms  of  which  he  listed  the  property  with 
Barton  for  sale.  That  contract  was  some- 
what ambiguous  as  to  the  minimum  price  for 
the  land  and  Barton's  compensation  for  sell- 
ing it,  but  perhaps  was  susceptible  of  the 
construction  that  Barton  was  to  have  as  com- 
pensation all  that  he  sold  the  land  for  in  ex- 
cess of  $12.50  per  acre.  In  February,  1914, 
Barton  prepared  and  sent  by  mall  to  McOuire 
a  supplemental  contract,  modifying  the  origi- 
nal contract  In  reference  to  some  of  the  terms 
upon  which  the  sale  might  be  made,  but 
not  otherwise  modifying  that  contract  Mc- 
Guire received  that  contract,  added  to  it  a 
stipulation  that  the  land  must  net  him  at 
least  $12.50  per  acre,  and  that  Barton  was 
to  get  his  6  per  cent  commission  from  the 
sales  price  of  the  land.  In  other  words,  the 
addition  which  McGulre  wrote  into  the  sup- 
plemental contract  deprived  Barton  of  his 
right  to  all  the  excess  over  $12.60  per  acre 
for  which  he  might  sell  the  land,  and  stipu- 
lated, in  effect,  that  he  would  receive  no  com- 
pensatimi  unless  be  sold  the  land  for  more 
than  $12.50  per  acre,  and  was  then  to  have  6 


that  much.  If  It  would  result  In  reducing 
the  amount  received  by  McGulre  to  less  than 
$12.60  per  acre.  McGulre  then  returned  the 
supplemental  contract  to  Barton,  and  there 
Is  conflict  in  the  testimony  as  to  whether  he 
accepted  it  and  acted  upon  It  or  repudiated 
it  on  account  of  the  additional  clause  writ- 
ten therein  by  McGuire.  In  February,  1915, 
McGuire  instituted  this  suit  against  Barton, 
alleging  that  the  latter,  while  acting  as  plaln- 
tilTs  agent,  had  fraudulently  induced  the 
plaintiff  to  convey  the  land  to  him  (Barton), 
and  had  immediately  sold  the  land  to  one  J. 
E.  Howze  for  $18  per  acre.  In  his  answer 
Barton  denied  that  he  ever  assented  to  or 
acted  upon  the  suppl^nental  contract  of  Feb- 
ruary 25,  1914,  and  further  alleged  that  on 
February  28,  1914,  he  entered  into  a  contract 
over  the  telephone  with  the  plaintiff  for  the 
purchase  of  the  land  by  the  defendant  at 
$12.50  per  acre,  which  contract,  he  alleges. 
was  carried  out  and  put  in  writing  on  Mandi 
6,  1»14,  on  which  day  the  plaintiff  conveyed 
said  land  to  the  defendant,  who  paid  plaintiff 
therefor  in  cash  and  notes  as  agreed  on  in 
the  telephone  contract  Appellant  testlfled 
that  he  bought  the  land  from  aK»eUee  as  al- 
leged In  his  answer.  Appellee  testified  to 
the  contrary.  There  was  a  nonjury  trial, 
which  resulted  in  a  Judgment  for  the  plaintiff 
for  $5,684.22,  and  the  defendant  has  prosecut- 
ed an  appeal. 

The  trial  Judge  filed  the  foUowlng  findings 
of  fact  and  oonduslons  of  law: 

"Findings  of  Fact 
"(1)  I  find  that  on  December  81,  1013,  and 
at  the  other  dates  hereinafter  mentioned,  the 
defendant  was  engaged  as  a  real  estate  agent 
at  Bertram,  Burnet  county,  Tex. 

,  Pl-I^^^  5"*  .'"'^  December  31,  1913,  the 
plaintiff  Usted  the  land  described  in  plainttrs 
petition  with  the  defendant  for  sale  upon  the 
ternis  as  specified  therein,  and  in  said  contract 
l?^?,®*^  ™^*  """^  ^"^  ''"  to  net  the  plaintiff 
$12.00  per  acre,  agreeing  therein  to  pay  said 
Barton  a  commission  of  6  per  cent  of  the  salea 
price  of  said  land. 

"(3)  Th«t  thereafter,  on  the  26tb  day  of  Fbb- 
"""y.  1?14,  the  defendant  sent  to  the  plaintiff 
an  additional  or  supplemental  contract  of  sale, 
and  at  the  same  tune  requested  that  plaintiff 
give  him  an  option  on  said  umd. 

"(4)  That  plaintiff  refused  to  give  an  option 
on  said  land  to  defendant 

"(6)  That  plaintiff  signed  said  supplemental 
or  additional  contract  after  having  added  there, 
in  a  clause  that  said  land  was  to  net  plaintiff 
the  sum  of  $12.50  per  acre,  the  defendant  to 
receive  his  commisaon  of  6  per  cent  on  the 
sales   price  of  said  land. 

"(6)  I  find  that  at  the  time  of  the  sale  of 
plaintifTs  land  as  hereinafter  stated  the  defend- 
ant was  acting  under  and  by  virtue  of  said 
supplemental  contract 

"(7)  I  farther  find  that  thereafter,  on  the 
28th  day  of  February,  1914,  the  defendant  by 
telephone  advised  the  plaintiff  that  he  had  a 
purchaser  for  said  land,  the  defendant  at  that 
time  being  in  Burnet  county,  and  the  plaintiff 
in  Lampasas,  Lampasas  county,  Tex. 

"(8)  That  on  the  1st  day  of  March,  1014. 
i      *  ....     i  ..  ,  . ,        .  1  plaintiff  met  defendant  on  said  land  in  Burnet 

per  cent,  of  the  total  consideration,  and  not  |  county,  Tex.,  and  advised  defendant  that  he 
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would  sen  the  land  at  the  price  of  $12.60  per 
acre,  and  discussed  the  terms  and  conditions  of 
•aid  sale  with  the  d^endant. 

"(»)  Thereafter,  on  the  4th  day  of  March, 
1014,  the  defendant,  being  in  Austin,  Tex.,  wired 
the  plaintiff  at  Lampasas,  Lampasas  county, 
Tex.,  'de<d  closed  on  your  ranch  with  $2,000 
terms  about  as  agreed  on  February  28th,  but 
some  better,  please  make  deed  and  abstract  at 
once.' 

"(10)  That  thereaft^,  on  the  6th  day  of 
Iforcb,  1915,  defendant  came  to  lismpasas, 
I^mpasas  <;oanty,  Tex.,  and  represented  to 
pl«iwriff  that  he  had  sold  said  land  to  one  J.  E. 
Bowse  at  Austin,  Tex.,  at  the  price  of  $12.50 
per  acre,  but  that  before  said  deal  could  be  clos- 
ed that  it  would  be  necessary  for  the  liens  ex- 
isting against  plaintiff's  said  land  to  be  removed, 
or  placed  in  notes  to  suit  the  purchaser,  and 
that  in  order  to  protect  the  defendant  in  hi^ 
forfeit  of  $1,000  it  would  be  necessary  for  plain- 
tifF  to  execute  his  deed  to  defendant  and  place 
•aine  In  the  bank  to  protect  the  loan. 

"(11)  That  on  Mardi  6,  1914,  plaintiff  so  exe- 
cuted his  deed  and  placed  same  ut  the  bank  as 
directed  by  defendant. 

"(12)  That  thereafter  said  deed  was  returned 
to  plaintiff  to  make  some  changes  in  same,  and 
on  Hay  20,  1914,  was  re-executed  and  delivered 
to  defendant. 

"(IS)  That  plaintiff  received  for  said  property 
fhe  «am  of  $15,446.26. 

"(14)  That  on  the  22d  day  of  May,  1914,  de- 
fendant conveyed  said  premises  to  said  J.  E. 
Howze  for  the  sum  of  ^,242,  being  $5,684.22 
more  than  defendant  had  represented  to  plain- 
tiff he  was  getting  for  said  land,  less  the  5  per 
cent  commission  due  the  defendant. 

"(15)  I  further  find  that  plaintiff  did  not  as- 
certain that  defendant  had  received  said  sum  for 
said  land  until  after  he  had  executed  his  deed  to 
defendant  and  until  after  defoidant  had  trans- 
ferred said  property  to  the  purchaser,  HowzA 

"(16)  I  further  find  that  during  the  pendency 
of  said  sale  plaintiff  discovered  that  there  were 
8.7  acres  more  in  his  said  place  than  he  had 
q>ecified  in  his  said  sales  contract,  and  that  de- 
fendant had  agreed  to  secure  from  the  purchas- 
er the  sum  of  $12.50  for  said  excess. 

"(17)  T%at  after  said  sale  was  dosed,  and 
bef6re  plaintiff  was  informed  of  the  facts  as  to 
how  much  defendant  had  received  for  said  land, 
plaintiff  wrote  to  defendant  requesting  that  de- 
fendant remit  said  sum  of  $12.60  per  acre  for 
said  excess. 

"(18)  That  defendant  on  May  29,  1914,  and 
on  June  2,  1914,  advised  plaintifl  by  letter  that 
he  had  been  unable  to  collect  said  sum  of  $12.60 
per  acre  for  said  excess  from  said  J.  H.  Howse. 

"(19)  That  thereafter,  on  or  about  June  8, 
1914,  plaintiff  wrote  to  defendant  advising  him 
that  he  had  learned  that  defendant  bad  secured 
$18  per  acre  for  said  land,  and  demanded  that 
defendant  remit  to  him  the  balance  of  the  pur- 
chase price  of  said  land  less  his  (defendant's) 
commission  of  5  per  cent,  on  the  sales  price  <» 


"(20)  That  thereafter  on  June  10;  1914,  the 
defendant  remitted  to  plaintiff  said  sum  of 
$12.50  per  acre  for  said  excess. 

"mj  I  find  that  plaintiff  retained  said  sum 
of  $12.60  per  acre  tor  the  excess  in  said  land 
after  full  knowledge  of  the  facts  of  defendant's 
having  sold  the  same  for  $18  per  acre,  and  fur- 
ther u»t  defendant  had  prior  thereto  transfer- 
red said  land  to  Howze. 

"(22)  I  find  that  after  plaintiff  had  received 
knowledge  of  the  facts  of  the  sale  to  Howze,  he 
(plaintiff)  sold  or  exchanged  soma  of  the  pui^ 
diase-money  notes  for  said  property,  and  also 
received  from  J.  E.  Howae  the  payment  of  two 
of  said  notes. 

"(23)  I  find  that  X  B.  Howze  was  an  Innocent 

enrchaser  of  said  property  for  value  with  no 
Dowtedga  of  the  fraud  of  the  defendant. 

"Jno.  D.  Bobinson,  Judge. 


"Conclusions  of  Law. 

"I  therefore  conclude  as  a  matter  of  law  that 
the  act  of  plaintiff  in  receiving  said  sum  of  $12.- 
00  per  acre  for  the  excess  in  said  land  and  in 
transferring  certain  of  said  notes  and  receiving 
payment  of  two  of  same  was  not  a  ratification 
of  the  fraud  of  defendant.  I  therefore  conclude 
as  a  matter  of  law  that  plaintiff  should  recover 
of  and  from  the  defendant  the  sum  of  $5,684.22, 
with  interest  thereon  from  May  21,  1014,  at 
the  rate  of  6  per  cent,  per  annum,  and  all  costs 
of  suit  Jno.  D.  Robinson,  Judge." 

Thereafter,  in  response  to  appellant's  ap- 
plication therefor,  the  Judge  filed  the  follow- 
ing additional  findings: 

"(1)  I  find  that  defendant  did  not  on  Febru- 
ary 28,  1914,  in  a  telephone  C(mversation  be- 
tween plaintiff  and  defendant,  propose  to  buy 
from  plaintiff  the  land  in  question  at  $12.50  per 
acre,  and  find  that  such  a  trade  was  not  con- 
summated on  that  day  between  plaintiff  and  de- 
fendant in  so  far  as  same  could  be  consummated 
in  the  conversation  over  the  phone,  or  at  any 
time  thereafter. 

"(2)  I  find  that  plaintiff  did  not  agree  to  exe- 
cute a  deed  to  defendant  on  March  1,  1014,  and 
did  not  agree  to  send  the  same  on  the  2d  day  of 
March,  1914,  to  the  bank  oi  T.  S.  Reed  &  Son 
at  Bertram. 

"@)  I  have  found  the  material  terms  of  the 
contract  of  December  31,  1013,  in  the  second 
paragraph  of  the  original  findings. 

"(^  I  find  that  on  May  20.  1914,  the  deed 
from  plaintiff  to  the  defendant  was  returned  to 
plainnff  and  re-exeeuted  for  the  purpose  of 
having  some  of  the  deferred  payments  made  pay- 
able to  the  wife  of  plaintiff  mstead  of  to  the 
plaintiff.  John  D.  Robinson,  Judge." 

The  findings  of  the  trial  court  are  sus- 
tained by  testimony. 

Opinion. 

[1]  Appellant's  first  four  assignments  of 
error  complain  of  rulings  of  tlie  trial  court 
in  ezdndlng  the  testimony  of  certain  wit- 
nesses offered  for  the  purpose  of  proving 
certain  statements  made  by  appellant  to 
such  witnesses.  One  of  the  witnesses  re- 
ferred to  was  A.  B.  McOlll,  who  received 
appellant's  deposit  of  $1,000  In  tlie  bank  of 
T.  S.  Reed  &  Son  at  Bertram,  Tex.,  during 
the  afternoon  ot  February  28,  1914.  Tba 
bill  of  exception  recites  that: 

"While  the  vritness  A.  B.  McOill  was  testify- 
ing in  behalf  of  defendant  the  defendant  proved 
by  said  witness  that  on  the  afternoon  of  Febru- 
ary 28,  1914,  defendant,  L.  R.  Barton,  came  to 
the  bank  of  T.  S.  Reed  &  Son  at  Bertram,  Tex., 
and  deposited  with  said  bank  his  check  on  said  T. 
S.  Reed  &  Son  for.  the  sum  of  $1,000  in  favor  of 
W,  H.  McGuire,  plaintiff,  contract  of  sale  exe- 
cuted by  plaintiff  and  defendant  and  deed  exe- 
cuted by  plaintiff  and  his  wife  conveying  the 
W.  H.  McOuire  ranch  propen?,  and  being  same 
property  described  in  plaintifrs  original  petition, 
and  defendant  offered  to  prove,  and  said  wit- 
ness would  have  testified,  that  at  the  time  of  de- 
positing said  check,  on  Febmaiy  28,  1914,  de- 
fendant stated  to  him  that  he  had  that  day,  over 
the  phone,  while  at  Burnet,  Tex.,  bought  said 
property  from  plaintiff  for  $12.50  per  acre,  and 
that,  according  to  the  verbal  agreement  made 
between  himself  and  plaintiff,  he  was  depositing 
said  $1,000  aa  earnest  money,  and  as  security 
that  he  would  comply  with  the  terms  of  said 
sale;  that  plaintiff  had  agreed  with  him  (de- 
fendant) that  he  would  execute  sale  contract 
and  a  deed  of  conveyance  to  said  property,  and 
would  send  same  to  the  bank  of  T.  S.  Reed  & 
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Son  on  die  Monday  following;  to  the  introdnc- 
tion  of  which  tegtimony  plaintiff  objected  on 
the  ground  that  said  testimony  was  immaterial, 
was  bad  outside  of  the  hearing  and  presence  of 
plaintiff,  not  binding  on  plaintiff,  and  was  self- 
serving,  which  objection  was  snstained  by  the 
court,  and  defendant  not  permitted  to  introduce 
said  eyidence." 

Appellant  oilered  to  prove  by  himself,  D. 
O.  Reed,  and  Emzy  Marcna  tbat  on  the  same 
day  he  made  similar  statements  to  Reed  and 
Marcus,  and  the  court  sustained  the  same 
objections  to  that  testimony.  The  conten- 
tion urged  in  behalf  of  appellant  seems  to 
be  that,  inasmuch  as  It  was  a  controverted 
Question  as  to  whether  appellant  sold  the 
land  to  Howze  for  $18  per  acre,  as  appel- 
lee's agent,  as  claimed  and  testified  to  by  ap- 
pellee, or  whether  on  March  28tb,  aa  claimed 
and  testified  to  by  appellant,  be  made  a 
verbal  contract  to  purchase  the  land  from 
appellee  at  $12.50  per  acre,  and  thereafter 
f90ld  It  to  Howze  for  $18  per  acre ;  and  It  al- 
so being  a  controverted  qaestlon  tis  to 
wbetber,  on  the  day  appellant  claims  to 
have  bought  the  land  from  appellee,  he 
agreed  with  the  latter  to  deposit  with  T.  S. 
Reed  &  Son  the  sum  of  $1,000  as  earnest  or 
forfeit  money,  and  whether  or  not  he  made 
said  deposit,  and  the  undisputed  testimony 
showing  that  appellant  made  a  deposit  of 
$1,000  In  the  bank  referred  to  on  that  day  to 
the  credit  of  appellee,  the  excluded  testi- 
mony of  the  witnesses  referred  to  was  ad- 
missible. • 

We  cannot  agree  with  appellant's  conten- 
tion. The  testimony  referred  to  was  not 
only  hearsay,  but  was  offered  for  the  pur- 
pose of  proving  that  appellant.  In  the  ab- 
sence of  appellee,  had  made  certain  onawom 
statements  which  were  self-serving,  and 
whldi  were  offered  for  the  purpose  of  bol- 
stering and  supporting  the  testimony  given  by 
him  upon  the  witness  stand.  It  is  said  In  ap- 
pellant's brief  that  at  the  time  referred  to  no 
controversy  bad  arisen  between  the  parties, 
but  that  fact  affords  no  ground  for  departing 
from  the  rule  which  excludes  sadi  testimony. 
The  court  permitted  appellant  to  prove  (and 
there  seems  to  have  been  no  controversy 
about  the  fact)  that  at  the  time  referred  to 
appellant  made  the  deposit  In  the  bank  to 
the  credit  of  appellee ;  but  appellant  and  ax>- 
pellee  differ  widely  In  their  testimony  as  to 
the  prior  agreement  between  them  which  re- 
sulted in  the  deposit  referred  to  being 
made.  Appellee  testified,  in  substance,  that 
appellant  told  him  that  he  bad  found  a  par- 
chaser  for  the  land,  and  that  in  order  to 
secure  the  deal  it  was  necessary  to  deposit 
$1,000  In  the  bank,  which  he  bad  done;  that 
appellant  also  stated  that  his  purchaser 
would  not  take  the  land  with  certain  out- 
standing liens  against  it,  but  if  appellee 
would  deed  the  land  to  appellant  the  notes 
given  by  appellant  could  be  used  to  pay  off 
snCh  liens,  and  the  purchaser  would  then 
accept  a  deed  from  appellant  This  was  de- 
nied by  appellant,  who  testified  that  appel- 


lee deeded  him  the  land  in  pnrsnaEce  of  his 
contract  of  purchase  made  by  telephone  on 
the  day  he  deposited  the  money  in  the  bank. 
In  substance,  appellee's  contention  is  that 
appellant  had  fbnnd  a  purchaser  for  the 
land  at  a  much  larger  price  than  $12JS0  per 
acre,  or,  at  least,  was  satisfied  that  he  could 
find  such  purchaser,  and  that  at  the  time  he 
procured  appellee's  agreement  to  deed  the 
land  to  appellant  the  latter  had  in  his  mind 
the  intention  to  defraud  the  appellee  out  of 
several  thousand  dollars  by  getting  appellee 
to  convey  the  land  to  him  (appellant)  for 
$12.60  per  acre,  thereby  enabling  appellant 
to  convey  it  to  some  one  else  for  a  larger  con- 
sideration. Now,  if  appellee's  contention 
was  true,  then  at  the  time  appellant  made 
the  $1,000  deposit  in  the  bank,  and  made  the 
several  statements  which  were  excluded,  he 
had  a  strong  motive  for  making  such  state- 
ments. To  show  the  existence  of  such  mo- 
tive It  was  not  necessary  to  show  that  at 
the  time  the  statements  referred  to  were 
made  a  controversy  had  already  arisen  be- 
tween the  parties,  because  the  apprehension 
that  such  controversy  might  arise  would 
constitute  a  sufficient  motive  for  making  the 
statements  referred  to,  If  a^ieUant's  par- 
pose  to  defraud  was  as  claimed  by  appellee. 

[2]  At  any  rate,  the  statements  made  by 
appellant  to  the  witnesses  referred  to  were 
not  BO  connected,  in  iwint  of  time  or  other- 
wise, with  the  transaction  which  had  occur- 
red between  appellee  and  appellant,  and 
which  appellant  contends  resulted  in  the 
contract  of  sale,  as  to  render  sndi  state- 
ments admissible  as  res  gestte  or  pert  of 
that  transaction.  SuCh  statements  were 
hearsay  and  self-serving,  and  therefore  were 
inadmissible. 

In  the  case  <a  Taliaferro  r.  Goudelock,  82 
Tex.  S21, 17  S.  W.  792,  which  was  a  case  for 
damages,  actual  and  exemplary,  on  account 
of  the  suing  oat  and  levy  ot  an  attachment 
at  the  instance  of  appellants,  the  court  says : 

"As  affecting  the  cUdm  tor  exemplary  damages, 
evidence  was  introduced  by  both  parties  upon 
the  issue  as  to  whether  or  not  the  defendant  in 
the  attachment  suit  was  indebted  to  the  plain- 
tiff in  that  suit  in  the  foil  amount  for  which 
the  writ  of  attachment  was  sued  ont.  Ooude- 
lock,  the  plaintiff  in  this  suit,  testified,  that  he 
had  on  a  date  named  paid  $166  on  the  debt.  A 
witness  for  the  defendant  testified  that  the  pay- 
ment was  never  made.  Piaintifl  testified  farther 
that  he  drew  the  money  with  whidi  be  made  the 
payment  from  a  certain  banker  on  the  day  on. 
which  he  made  the  payment,  and  told  tlie  bank- 
er at  the  time  that  he  wanted  the  money  to 
make  said  payment  with.  Over  the  objection  of 
the  defendants  the  court  pmnitted  the  plaintiff 
to  corroborate  his  own  testimony  with  the  evi- 
dence ot  the  banker  that  he  d£d  get  from  him 
the  money  as  daimed  by  him,  and  that  he  did 
then  make  the  statement  that  he  wanted  it  to 
pay  to  the  plaintiff.  It  is  not  pretended  that 
l^aferro  was  present  when  the  statement  waa 
made.  The  testimfmy  ot  the  banker  was  clearly 
improper,  and  for  the  error  in  admittinK  it  the 
judgment  must  be  reversed." 

In  the  case  of  Davis  v.  Bisk,  M  T«z.  OW. 
App.  193,  108  a.  W.  472,  wbidi  was  a 
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In  wUdi  a  partner  sold  bis  intereat  In  a 
firm  bnsdneas  and  agreed  to  pay  the  debts  of 
the  firm,  the  buyer  conveying  real  estate  to 
exchange,  the  jMirtner  failed  to  pay  the 
debts,  and  creditors  took  charge  of  the  busi- 
ness, DaTla,  the  buyer,  sued  Slsk,  tbe  seller, 
and,  tbe  only  point  In  Issue  being  as  to 
whether  or  not  Sisk  assumed  the  firm's 
debts,  the  court  says: 

"Tn»e  [trial]  court  did  not  err  in  not  permlttinr 
appellant's  (DaTis*)  wife  to  testify  tiat  appel- 
lant told  her  on  tbe  way  to  Mt.  Vernon  to  sign 
the  deeds,  and  on  the  return  therefrom  that  tbe 
trade  between  himself  and  the  defendant  was 
that  defendant  was  to  pay  tbp  debts  against  the 
firai  and  borineas,'  etc.  TIob  testimony  was 
hearsay  and  aelf-aerving,  and  *  *  *  clearly 
inadmissible." 

[I]  The  fifth  assignment  of  error  presents 
snbstantlaUy  the  same  question;  the  conten- 
tloa  being  that  soon  after  appellant  ceased 
talking  with  appellee  over  the  telephone  (to 
which  conversation  he  claims  to  have  made 
the  contract  to  purchase  the  land)  be  went 
to  the  office  of  Dayton  Moses,  an  attorney  at 
Burnet,  Tex.,  and  told  him  that  he  bad 
made  such  telephone  contract  with  appellee 
and  the  terms  thereof,  tbe  same  as  he  ofCer- 
ed  to  prove  by  the  other  witnesses  referred 
to.  That  conversation  was  no  part  of  the 
tatervlew  between  appellant  and  appellee, 
and  was  properly  excluded  upon  the  same 
objections  that  were  made  to  the  testimony 
of  the  other  witnesses. 

[4]  There  are  several  other  assignments 
wblcb  charge  that  certato  findings  of  the 
trial  court  are  contrary  to  the  preponderance 
of  the  testimony.  The  rule  Is  well  settled 
in  this  state  that  appellate  courts  do  not 
undertake  to  determtae  what  constitutes  a 
mere  preiwnderance  of  testimony,  and  do 
not  set  aside  findtogs  of  Juries  and  trial 
courts  when  the  evidence  is  confllcttog,  un- 
less it  is  charged  and  shown  that  they  are 
so  contrary  to  the  overwhelming  weight  of 
the  testimony  as  to  todlcate  that  the  Jury  or 
trial  Judge  was  actuated  by  some  Improper 
motive  or  influence.  Tbe  decisions  upon  this 
question  are  numerous,  and  are  collated  to 
section  1030  under  the  head  of  "Appeal  and 
Eirror"  to  tbe  first  volume  of  Green's  Texas 
Digest,  p.  702. 

[i,  I]  No  such  charge  is  made  by  tbe  as- 
signments referred  to,  and,  without  further 
comment,  they  are  overruled.  Under  two  of 
the  assignments  referred  to  appellant  pre- 
sents tbe  contrition  that,  as  the  preponder- 
ance of  the  evidence  shows  that  after  appel- 
lee was  Informed  and  knew  that  appellant 
had  obtatoed  a  mudi  larger  sum  than  $12.60 
per  acre  for  the  land,  he  transferred  two 
notes  executed  by  appellant  for  said  land, 
accepted  payment  at  the  rate  of  $12.60  per 
acre  for  S.37  acres,  excess  acreage,  and  there- 
after executed  a  second  deed  to  appellant 
for  tbe  land,  therefore  he  should  be  held  to 
have  ratified  what  appellant  had  done,  and 
to  be  estopped  from  matotatolng  this  suit 
According  to  appellee's  testimony,  which  the 
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trial  court  seems  to  have  accepted  as  true,  ha 
bad  no  notice  of  the  existence  of  the  facts  re- 
ferred to  until  after  appellant  had  sold  the 
land  to  an  innocent  purchaser ;  and  therefore 
we  hold  that  the  fact  that  he  accepted  from 
appellant  a  certato  sum  of  money  for  the 
excess  acreage,  and  that  he  transferred  notes 
executed  to  him  by  appellant  as  part  of  the 
consideration  for  tbe  land,  and  executed  a 
new  deed,  which  was  done  by  agreement,  and 
merely  for  the  puii>ose  of  havtog  some  of 
the  purchase-money  notes  made  payable  to 
appellee's  wife,  do  not  prove  ratification  of 
appellant's  conduct  to  wlthholdtog  from  ap- 
pellee about  $6,000,  to  which  tbe  facts  found 
by  the  trial  court  show  be  was  entitled,  nor- 
do  such  facts  constitute  an  estoppel.  Appel- 
lee could  not  then  recover  the  land  from 
such  tonocent  purchaser,  and  the  facts  refer- 
red to  do  not  estop  him  from  recovertog  from 
appellant. 

[7]  It  is  also  contended  on  behalf  of  the 
appellant  that  the  Judgment  la  excessive,  the 
first  contention  betog  that  the  preponderance 
of  the  testimony  shows  that  appellant  sold 
the  land  to  Howze  for  only  $19,243.60,  in- 
stead of  $22,242.00,  as  found  by  the  trial 
court;  and  therefore,  If  appellee  was  enti- 
tled to  recover,  such  recovery  should  have 
been  limited  to  $3,790.47.  Appellant's  second 
contention  is  that  the  undisputed  testimony 
Shows  that  appellee  was  entitled  to  recover 
only  $6,202.  Tbe  written  contract  of  sale  be- 
tween appellant  and  Howze  required  a  cash 
payment  of  $7,000,  and  Howze  testified  that 
he  paid  that  amount,  while  appellee  testified 
that  he  paid  only  $4,600,  and  that  he  re- 
leased Howze  from  the  payment  of  tbe  other 
$2,600.  The  trial  court  seems  to  have  ac- 
cepted the  testimony  of  Howze  as  true,  and 
decided  that  issue  to  appellee's  favor.  As  to 
tbe  other  potot,  tbe  case  is  to  this  attitude: 
Aroellee  conceded  to  his  petition  that  appel- 
lant was  entitled  to  a  commission  of  6  per 
cent,  upon  the  amount  for  which  he  sold  tbe 
land  to  Howze.  The  written  contract  recited 
that  tbe  sale  by  appellant  to  Howze  was  for 
$18  per  acre,  and  that  he  was  to  make  a  cash 
payment  of  $7,600;  but  it  contatoed  another 
stipulation  stating,  to  sul>stance,  tliat  appel- 
lant would  remit  to  Howze  the  sum  of  $600, 
denomtoated  commissions.  In  oth'er  words, 
when  considered  to  its  entirety,  the  contract 
of  sale  required  Howze  to  pay  only  $7,000  to 
cash  and  to  give  bis  notes  for  specified  sums 
as  tbe  balance  of  the  consideration.  The 
property  sold  consisted  of  1,236.7  acres, 
which,  at  $18  per  acre,  amounted  to  $22,- 
242.60,  but  from  that  sum  must  be  deducted 
$600,  the  amount  of  the  cash  payment  remit- 
ted by  appellant,  and  that  leaves  $21,742.00. 
A  commission  of  6  per  cent,  npon  that  sum 
amounts  to  $1,087.13,  which,  when  deducted 
from  $21,742.60,  the  amount  of  consideration 
received  by  appellant  from  Howze,  leaves 
$20,665.47.  The  undisputed  proof  shows  that 
appellee  received  from  appellant  only  $16,- 
446.26,  wblcb  leaves  a  balance  of  $6,200.22, 
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which,  after  ctmcedlns,  aa  appellee  did,  ap- 
pellant's right  to  the  5  per  cent.  commlBslon, 
Is  the  correct  amount  that  appellee  was  en- 
titled to  recover.  This  Is  $475  less  than  the 
amount  recovered  by  appellee;  but,  as  the 
facts  in  this  respect  are  undisputed,  the  er- 
ror that  was  committed  in  rendering  the 
Judgment  for  $5,684.22  can  be  corrected  by 
this  court  without  remanding  the  case  for 
another  trial. 

Therefore  the  JudgmeA  of  the  court  below 
will  be  reformed  so  as  to  limit  atq;>ellee'8  re- 
covery to  $5,209.22,  with  Interest  as  stipu- 
lated therein ;  the  costs  of  the  appeal  to  be 
taxed  against  appellee. 

Reformed  and  affirmed. 


QUANAfl,  A.  4  P.  RY.  00.  T.  MOORB. 
(No.  1049.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Oct.  26,  1916.     Rehearing  Denied 

Nov.  16,  1816.) 

1.  CABBIBB8      «S>2(K6)     —    MORDKLITKKT      OV 

Fbeiobt— AoTioir  fob  Pbnai.tt— DcnNSBS. 
In  a  suit  for  damages  and  to  recover  a  pen- 
alty for  the  violation  of  Rev.  St  1911,  arts. 
6670,  6671,  for  willfully  and  wrongfully  refusing 
to  deUver  goods  consigned  to  the  plaintiff,  on 
which  freight  had  been  prepaid,  to  a  connecting 
carrier  at  the  junction  for  carriage  to  plain- 
tiffs place  of  residence,  and  for  violation  of 
the  Kailroad  Commission's  rule,  requiring  a 
railroad  to  receive  and  transport  goods  legally 
tendered  subject  to  a  penalty  for  delay,  and 
aUowing  48  hours  additional  at  junctions  where 
it  Is  necessary  to  rehandle  goodis,  where  it  ap- 
peared that  the  defendants  and  the  connecting 
carrier  had  violated  articles  6689,  6608.  In  fail- 
ing to  maintain  a  depot  at  the  junction  tor  keep- 
ing goods,  it  was  no  defense  that  they  were  car- 
ried beyond  to  a  point  on  defendant's  railroad 
and  there  retained  for  tailore  of  the  connecting 
carrier  to  settle  advance  charges  on  the  goods 
previously  delivered  to  it,  and  for  delivery  only 
on  payment  of  the  freight  to  the  junction  point. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  IMg.  i  41;    Dec.  Dig.  <S=>20(6).] 

2.  Carbikbs  «=»2(K6)— Gabbiaoe  of  Ctoons— 

NONDSUVSBT  — DBFSNSES  — SKFABATION    OF 

Goods. 

Even  if  the  conditions  were  such  that  the 
defendant  could  not  deUver  the  goods  without 
taking  them  to  a  point  on  its  hue  beyond  the 
junction  for  separation  from  other  goods,  it 
would  not  be  reheved  from  Uability,  unless  such 
conditions  were  made  known  to  the  shipper  be- 
fore the  goods  were  delivered  to  it  for  trans- 
iwrtation. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  f  41 ;   Dec.  Dig.  «=>20(6).] 

3.  Cabbiebs  «»13(1)— Cabblaok  of  Ooodb— 

DiSCBIUINATION. 

The  idea  prominent  in  legislation  as  to  re- 
ceiving and  transporting  freight  is  equality,  and 
carriers  are  not  permitted  to  exercise  their  char- 
ter rights  BO  as  to  benefit  one  individual  or 
community,  to  the  detriment  of  another. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ({  21-24;   Dec.  Dig.  «S=>13(1).] 

4.  Cabbiebs  «=>2  —  Delay  in  Dklivkby  — 
Rt;i.Bs  OF  Railboad  CojoaBsiON— Effect 
ON  Statttte. 

The  rule  of  the  Railroad  Commission,  re- 
quiring goods  legally  tendered  to  a  carrier  to 


be  received  and  transported  sabject  to  a  certain 
penalty  for  delay  in  delivery,  enacted  nnder 
article  6687,  authorizing  the '  Commission  to 
make  all  needful  regulations  for  unloading  can 
at  junction  points,  did  not  repeal  or  supersede 
artide  6670,  subd.  2,  providing  that  if  a  car- 
rier fails  or  refuses,  under  regiuations  made  by 
the  Commission,  to  trtmsport  and  deliver  with- 
out delay,  it  shall  be  guilty  of  discrimination, 
since  the  right  to  regulate  does  not  give  the 
right  to  substitute  a  different  penalty  from  that 
prescribed  by  the  statute, 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  8§  4,  6;  Dec.  Dig.  «=>2.] 

6.  Cabbiebs  ^»19  — Delat  in   Deuvbbt  — 

Damages  ob  Penaltt— Measube, 
In  a  suit  for  damages  and  to  recover  a 
penalty  for  the  violation  of  Bev.  St  1911,  arts. 
6670,  6671,  for  wiUfoUy  and  wrongfully  refusing 
to  deUver  goods  consigned  to  plaintiff  to  a  con- 
necting carrier,  and  for  carrying  them  beyond 
the  connecting  point,  plaintiff's  profits  on  the 
amount  of  goods  sold  vrere  not  a  proper  meas- 
ure of  damages,  where  it  did  not  appear  that 
such  profits  were  lost  by  a  refusal  to  deUver 
them  within  the  statutory  time. 

[Ed.    Note. — For    other    cases,    see   Carriers, 
Cent  Dig.  H  83-18;    Dec.  Dig.  <Ss>19.] 
6.  Appeai.  and   Ebbob  «cs»932(l)— Pbebuiif- 

HON— Damaoes. 
In  a  case,  tried  by  the  court  it  will  not  be 
presumed  that  the  court  improperly  allowed 
plaintiff's  profits  as  damages,  where  there  was 
no  evidence  to  show  that  sudi  profits  were  in 
fact  lost  to  plaintifl. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  {  3782 ;   Dec.  Dig.  «=3932(1).] 

Api>eal  from  Motley  County  Ooort;  G.  B. 
Whitten,  Judge. 

Action  by  R.  P.  Moore  agalmt  the  Quanah, 
Acme  &  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

D.  E.  Decker  and  J.  A.  Clarke,  both  of 
Quanah,  and  0.  E.  Hamilton,  of  Matador,  for 
appellant  T.  T.  Bouldln,  of  Matador,  for 
appellee. 

HUFF,  O.  J.  This  suit  wag  Instltnted 
by  appellee  for  damages  and  to  recover  a 
penalty  for  the  violation  of  articles  6670  and 
6671  of  the  Revised  Civil  Statutes  of  1911. 
in  that  appellant  wlllfullyi  wrongfully,  and 
maliciously  refused  to  deUver  the  goods  con- 
signed to  him  at  Matador,  to  the  Motley 
County  Railway  Company,  the  connecting 
carrier  at  Matador  Junction,  but  carried  the 
same  beyond  that  point  to  Roaring  Springs, 
on  appellant's  line  of  road.  The  facts  in  this 
case  sufficiently  show  that  the  shipment  of 
goods  was  received  by  the  appellant  on  ita 
line  of  road  at  Quanah,  Tex.,  to  be  trans- 
ported over  Its  line  of  road,  to  the  Matador 
Junction,  and  thence  to  Matador  over  the 
Motley  County  RaUway  Company's  road  to 
Matador,  appeUee's  residence  and  place  of 
bustnees,  to  wh<»n  the  consignment  was 
made.  The  agent  of  appellant  wrote  to  ap- 
peUee  at  Matador  with  reference  to  the  ahip- 
ment: 

"Owing  to  the  faUure  of  the  Motley  Gonntj 
Railway  Company  to  make  satisfactory  settle- 
ment for  the  advance  charges  on  freight  there 
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tofore  delivered  that  line,  thia  oompany  wiUi 
only  deliver  this  freight  to  the  connection,  when 
the  freight  to  Matador  Junction  has  been  paid 
to  na.  We  will  deliver  this  freight  to  you  at 
this  office  (Roaring  Springs)  on  payment  of 
freight  charges  or  will  deliver  to  the  Motley 
County  Railway  Company  at  the  junction  on 
payment  of  freight  to  that  point.  Please  advise 
what  disposition  you  desire  made  of  the  frdght" 

Upon  receipt  of  the  above  letter  the  ap- 
pellee called  up  the  agent,  and  requested  him 
to  send  the  goods  to  him  at  Matador.  The 
agent  replied  that  he  bad  instructions  from 
his  company  to  hold  the  freight  until  the 
freight  charges  were  paid  at  Roaring 
Springs.  The  agent  testified  that  he  did  not 
send  out  the  usual  card  of  notice,  but  Instead 
thereof  sent  out  the  letter  or  the  above  no- 
tice, by  direction  of  the  officials  of  appellant 
road.  This  was  done  In  an  effort  to  have 
freight  charges  theretofore  advanced  and 
■paid  by  appellant  repaid  by  the  Motley  Coun- 
ty Road.  He,  however,  testified  that  the 
freight  on  this  particular  shipment  was  pre- 
paid, and  that  he  delivered  it  to  the  other 
road  as  soon  as  he  could  separate  it  from 
other  shipments  made  to  Afton.  The  evi- 
dence shows  the  shipment  was  held  from  the 
24tb  until  the  27th  of  August,  1914.  Mr. 
Gaines,  the  superintendent  of  the  Motley 
County  Railway  testified  that  his  road  was 
able  to  and  did  handle  all  freight  delivered 
it  by  appellant  at  the  Junction ;  that  he  call- 
ed up  the  agent  at  Roaring  Springs  about  the 
23d  to  the  26th,  and  asked  why  the  freight 
for  Matador  consignees  was  not  delivered  to 
the  Motley  County  Railway  Company.  The 
agent  told  him  he  was  Instructed  to  hold  the 
freight  until  settlement  between  the  two 
roads  In  the  freight  controversy  was  had; 
that  his  road  ran  cars  every  day,  except  one 
or  two,  and  met  appellant's  train  at  the 
Junction;  that  there  was  no  depot  or  agent 
at  the  Junction  maintained  by  either  road, 
but  that  the  freight  was  delivered  to  the 
Motley  County  Railway  Company  from  car 
to  car,  except  carload  lots;  that  since  the 
settlement  of  the  freight  controversy  all 
carloads  and  less  than  carload  lota  consign- 
ed to  Matador  have  been  stopped  at  the  Jimc- 
tlon  and  not  sent  to  Roaring  Springs.  Olr- 
colar  2703  was  introduced  in  evidence  as  the 
Railroad  Commission's  rule,  governing  trans- 
portation of  freight  less  than  carload  ship- 
m^tts.  This  provides  for  such  shipments 
legally  tendered  to  a  railroad  company  at 
its  customary  place  of  receiving  such  ship- 
ments, stipulating  that  it  sliall  promptly  re- 
odve  the  same,  and  for  failure  to  receive 
and  transport  such  shipments  the  company 
at  fault  shall  pay  to  the  shipper  the  follow- 
ing amounts  in  cents  per  hundred  pounds 
(setting  out  a  scale  according  to  days  de- 
tained or  delayed,  the  minimum  charge  for 
any  one  sliipment,  five  cents):  "Provided 
that  forty-eight  hours  additional  time  shall 
be  allowed  at  Junction  points  or  division 
termlnala  when  It  la  necessary  to  rehandle 
the  shipment" 


[1-t]  TSte  flxst,  second,  third,  and  fonrtli 
assignmaits  urge  that  the  Judgment  of  the 
court  is  not  supported  by  the  evidence.  By 
propositionB  it  is  urged,  where  there  la  no 
depot  or  agent  at  the  Junction,  that  It  Is 
not  a  vlolattoi  ot  article  6670  or  of  the  rules 
of  the  Railroad  Commission  to  carry  proper^ 
ty  beyond  the  station;  that  It  was-  not  an 
offense  to  delay  72  hours  when  that  was  the 
earliest  dellTery  possible  under  the  condi* 
tloos  ttrimUng  at  the  Junction.  In  falling  to 
establish  and  maintain  a  6epot  or  place  for 
keeping  and  caring  for  goods  to  be  delivered 
and  transported  to  the  connecting  lines  the 
two  roads  in  question  violated  the  statutes. 
Articles  6680  and  6606.  Their  violation  of 
these  statutes  will  not  relieve  the  one  vio- 
lating the  artide  fixing  a  penalty  for  failure, 
or  refusal  to  deliver  the  goods  to  Its  con- 
necting carrier.  The  fhcts  show,  and  the 
court  was  Justified  in  finding,  that  the  goods 
were  not  In  fact  held  for  separation  from 
other  shipments  to  oUier  points^  but  were 
held  under  instructions  from  the  officials 
of  appellant  until  a  freight  dispute  could  be 
adjusted  between  the  two  roads.  This, 
clearly,  did  not  excuse  the  failure  or  re- 
fusal for  72  hours,  or  for  any  time,  to  de- 
liver the  goods.  It  was  no  excuse  for  an- 
noying the  shilling  public.  To  compel  the 
shippers  of  Matador,  on  the  Motley  County 
Railway  Company's  road  to  go  to  Roaring 
Springs  to  pay  the  freight  and  get  their 
goods  would  be  intolerable.  The  letter  of 
the  agent  in  this  case  was  evidently  so 
worded  as  to  Impress  the  shipper  such 
would  be  required  of  him.  The  idea  promi- 
nent in  our  legislation  upon  receiving  and 
transiwrting  freight  is  eqtiallty.  They  are 
not  permitted  to  exercise  their  charter 
rights  in  sudi  manner  as  to  benefit  one  ink 
dividual,  town  or  community,  to  the  detri- 
ment of  another.  Railway  Co.  t.  Smith,  63 
Tex.-  322.  Even  If  the  conditions  were  such 
that  the  appellant  could  not  deliver  the 
goods  at  the  Junction  without  taking  them 
to  Roaring  Springs  for  separation,  from 
other  freight,  this  would  not  relieve  it  from 
liability  to  comply  with  the  law  unless  such 
conditions  were  made  known  to  the  shipper 
before  their  delivery  to  it  for  transportation. 
Railway  Co.  v.  Hannay,  pH  Tex.  603,  142 
S.  W.  1163.  This  court  has  held  the  excuse 
given  in  this  case  will  not  relieve  the  road 
from  liability  under  the  statute.  Railway 
Co.  T.  Jones,  178  8.  W.  858;  Railway  Oo. 
T.  Warren,  184  S.  W.  232i  llbB  Oommis- 
sion's  rule  required  the  delivery  and  receipt 
of  this  character  of  freight  to  be  at  the  cus- 
tomary place.  The  evidence,  without  con- 
tradiction, both  before  and  after  the  dispute, 
shows  that  the  Motley  County  Railway  Com- 
pany's train  met  appellant's  at  the  Junction 
each  day  and  received  freight  from  it  by 
delivering  from  one  car  to  the  other.  This 
was  the  customary  place  and  manner,  but 
appellee,  owing  to  the  dispute,  refused  to 
deliver  the  freight  as  had  been  customary. 


Digitized  by  ^OOQIC 


324 


189  SOUTHWESTERN  REPORTER 


(Tex. 


It  Is  contended  the  rtde  gave  appellant  48 
hours.  If  this  Is  true  the  freight  was  not 
delivered  within  that  time  under  the  undis- 
puted facts  In  this  case.  Want  of  time  for 
the  delivery  was  not  then  urged  by  appel- 
lant, or  that  It  would  require  the  48  hours 
allowed  by  the  rule.  At  that  time  It  gave 
no  other  reason  than  that  of  the  dispute  and 
unreasonably  demanded  that  the  freight 
must  be  paid  and  the  goods  received  at 
Roaring  Springs.  It  not  only  violated  the 
statute,  but  the  regulation  of  the  Commis- 
sion as  well. 

[4]  It  apparently  Is  urged  because  the 
OommlBslon  fixed  a  different  penalty  to  that 
of  the  statute  that  this  necessarily  repealed 
or  superseded  the  statutory  penalty.  If 
these  articles  of  the  statute  were  not  repeal- 
ed by  the  'Railroad  Commission  Act,  by  Im- 
plication, ttnea  for  a  stronger  reason  a  rule 
by  the  Comml8Sl<m  will  not  repeal  or  super- 
sede them.  Railway  Co.  ▼.  Hannay;  Rail- 
way Co.  T.  Warren,  supra.  The  Railroad 
Commission  was  granted  no  such  power. 
Subdivision  2,  art  6670,  provides  if  the  car- 
rier "shall  fall  or  refuse,  under  such  regula- 
tion as  may  be  prescribed  by  the  Commis- 
sion," "to  transport  and  deliver  without 
delay,"  it  will  be  guilty  of  dlscrlmlnatlcHi. 
The  right  to  regulate  does  not  give  the 
right  to  substitute  a  different  penalty  or 
substitute  a  rule  for  the  statute.  It  may 
regulate  the  manner  of  doing  the  thing  and 
the  like,  but  cannot  abrogate  the  statute. 
Article  0687  indicates  what  is  meant  by  the 
term  "under  such  regulation."  "The  Rail- 
road Commission  of  Texas  shall  have  the 
power,  and  authority  is  hereby  vested  in  it, 
to  make  all  needful  rules  and  regulations 
for  unloading  cars  at  junction  points,"  etc. 
Whenever  a  raOroad  falls  or  refuses  to 
transport  or  deliver  without  delay  such 
freight  to  the  connecting  carrier.  It  violates 
the  statutes.  If  the  road  has  complied  with 
the  regulations  of  the  Commission,  it  may 
be  excused  perhaps.  In  this  case,  however, 
there  was  no  pretense  at  the  time  of  the  re- 
fusal of  conforming  either  to  the  mandates 
of  the  law  or  the  rule ;  but  the  refusal  was 
based  on  an  unreasonable  contenticHi  and  de- 
mand by  the  railroad.  These  assignments 
will  be  overruled.' 

[6,  6]  The  fifth  assignment  of  error  is  to 
the  action  of  tiie  court  In  permitting  appel- 
lee to  testis  tliat  his  profits  were  15  per 
cent,  on  the  amount  of  goods  sold.  Under 
the  facts  In  this  case  we  do  not  think  this 
Is  a  proper  measure  of  damages.  It  is  not 
shown  these  profits  were  lost  by  the  refusal 
to  deliver  the  goods  in  72  hours.  Under 
some  conditions  this  may  be  a  proper  meas- 
ure of  damages.  This  assignment,  however, 
shows  no  Injury  to  have  occurred,  and,  upon 
looking  Into  the  record,  we  find  nothing  to 
convince  us  that  the  court  allowed  this  as 
part  of  the  recovery.     The  case  was  tried 


by  the  court,  and  we  will  not  presume  the 
court  allowed  them,  when  there  is  no  evi- 
dence to  show  tliat  they  were  in  fact  lost,  to 
appellee.  There  is  no  assignment  to  the  ef- 
fect that  he  did.  The  judgment  is  not  for 
as  much  as  he  could  have  allowed  under 
the  statute.  For  the  above  reason  the  fifth 
assignment  is  overruled. 

The  sixth  and  seventh  assignments  are 
overruled.  The  assignments  are  that  it  was 
error  to  permit  the  appellee  to  testify,  as 
shown  by  the  bill  of  exceptions.  The  bill  of 
exceptions  are  to  the  effect  that  the  court 
refused  to  permit  the  witness  to  testify  and 
answer  certain  questions,  not  that  he  per- 
mitted him  to  testify  as  set  out  in  the  as- 
signment The  rejection  of  the  evidence, 
however,  was  not  error,  and  no  such  Injury 
to  appellant,  of  which  It  could  complain. 

The  eighth  and  ninth  assignments,  to  the 
action  of  the  court  in  overruling  special  ez-' 
ceptlons  2  and  3,  to  the  plaintiff's  petition, 
are  overruled.  We  thhik  the  petition  suflS- 
dently  definite.  Our  views  as  to  the  effect 
of  the  statute  and  regulations  by  the  Com- 
mission are  given  in  our  consideration  of 
the  first  assignment 

Assignments  from  8  to  14  are  overruled. 
These  assignments  seek  to  attack  the  con- 
stitutionality of  articles  6670  and  6671.  The 
questions  here  presented  have  been  fully 
answered  by  the  Supreme  Court  Railway 
Co.  V.  Hannay,  104  Tex.  608,  142  S.  W.  1163. 
No  reversible  error  having  been  assigned  op 
pointed  out,  the  case  will  be  afiirmed. 


JOHNSON  T.  MORGAN.     (No.  8680.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Oct  26,  1916.) 

1.  Judgment  «=3243— Lien— Pabties. 

A  Judgment  is  not  a  lien  upon  the  land  of 
one  not  a  party  of  record. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
.Cent  Dig.  |  428;    Dec.  Dig.  «3»243.] 

2.  JuoauENT  ®=>787— Lien— Pbioritt. 

The  owner  of  land,  havicg  executed  a  deed 
of  trust  thereon  to  secnre  bis  note,  conveyed  it, 
the  grantee  assuming  payment  of  the  note  and 
giving  vendor's  lien  notes  in  payment  of  the 
land.  The  grantee  in  turn  conveyed  the  land  to 
a  judgment  debtor,  who  assumed  payment  of 
the  note  secured  by  the  deed  of  trust  as  well  as 
of  the  vendor's  lien  notes.  Held,  that  the  orig- 
inal owner  and  his  immediate  grantee  had  liens 
which  have  priority  over  the  lien  of  the  judg- 
ment creditor  upon  the  equity  of  redemption  ac- 
qoired  by  the  judgment  debtor, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ii  1S61,  1363-1367;  Dec.  Dig.  «=> 
787.] 

Error  from  District  Court,  Coryell  County; 
J.  H.  Arnold,  Judge. 

Suit  hy  E.  J.  Morgan  against  Robert  A. 
Johnson  and  others.  There  was  a  judgment 
for  plaintiff,  and  the  named  defendant  brings 
error.    Reversed  and  remanded. 


9=»For  other  cases  see  some  topio  and  KBT-NTIIIBBIB  in  til  Kay-Numband  Dlgaata  and  Indazaa 
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John  B.  Dnnett,  at  Bdton,  for  plalntilt  In 
error.  McOlellan  &  McCleUan,  of  OateevUle, 
for  defendant  In  error. 

RIOB,  J.'  This  anlt  was  bronght  by  defend- 
ant In  error  against  plaintiff  in  error,  Bobert 
A.  Johnson,  G.  A.  Parker,  E.  B.  Simmons  and 
J.  B.  Garden,  for  the  purpose  of  establishing 
and  foreclosing  an  alleged  Jndgment  lien  on 
100  acres  of  land  out  of  the  Wells  surrey 
In  Coiyell  connl^,  alleging  that  theretofore,  to 
^It,  on  the  1st  of  Angust,  1910,  in  canse  No. 
2947,  in  the  district  court  of  Coryell  county, 
entitled  B.  J.  Morgan  t.  J.  B.  Roberts  et  al., 
plaintiff  recovered  a  Judgment  against  J.  B. 
Boberts,  CUnt  Boberts,  S.  M.  Scott,  Wise  & 
Graves,  a  firm  composed  of  Mont  Wise  and 
Beed  Graves,  and  against  the  said  Mont  Wise 
and  Beed  Graves  Individually,  for  the  sum 
of  $509.60,  with  costs  of  suit,  which  Judg- 
ment was  credited  with  $53.70.  It  was  fur- 
ther alleged  that  on  the  29th  day  of  October, 
1910,  plaintiff  caused  an  execntlon  to  be  is- 
sned  on  said  Judgment,  directed  to  the  sheriff 
or  any  constable  of  Coryell  county,  which 
was  thereafter  levied  on  a  certain  automobile 
as  the  property  of  the  defendant  Parker,  but 
this  levy  was  thereafter  dismissed  by  order 
of  plaintiff  and  the  execution  returned  nulla 
bona.  Also  alleging  that  thereafter,  on  the 
25th  day  of  January,  1912,  plaintiff  caused 
an  abstract  of  said  Jndgment  to  be  Issued, 
properly  filed,  recorded,  and  indexed  In  the 
abstract  of  Judgment  record  of  said  county, 
alleging  that  by  reason  thereof  said  abstract 
of  Judgment  operated  as  a  lien  upon  all  the 
real  estate  of  the  defendants  therein  situat- 
ed In  said  county,  and  that  thereafter  the 
said  Parkpr  acquired  title  to  and  became 
the  owner  of  sidd  above-described  tract  of 
land;  that  said  Judgment  Is  wholly  unpaid, 
except  as  indicated  by  the  credit  aforesaid; 
that  the  said  Simmons,  Johnson  and  Garden 
are  each  asserting  some  right,  title,  interest, 
and  lien  in  and  to  said  land,  the  exact  nature 
of  which  is  to  plaintiff  unknown,  but  which 
he  alleges  is  inferior  to  the  lien  created  by 
said  abstract  of  Judgment  Wherefore  he 
prayed  for  decree  establishing  his  debt  and 
lien  aforesaid,  with  foreclosure  thereof 
against  all  of  the  defendants  to  this  suit,  and 
for  order  of  sale,  etc. 

The  defendants  Parker,  Simmons  and 
Garden  failed  to  appear  and  answer,  and 
Judgment  was  rendered  by  default  against 
them.  The  plaintiff  in  error  filed  a  general 
demurrer,  general  denial,  and  specially  an- 
swered, alleging  that  If  it  were  true,  as  al- 
leged by  plaintiff  (defendant  In  error),  that 
he  had  acquired  a  Hen  upon  said  land  by  rea- 
son of  his  Judgment  lien,  and  by  reason  of 
Parker's  having  acquired  title  thereto,  still, 
he  asserted  that  he,  plaintiff  in  error,  and 
those  who  claimed  under  him,  had  a  prior 
and  snperlor  lien  to  that  asserted  by  defend- 
ant In  error  because  before  Parker  acquired 
any  Interest  in  the  land  plaintiff  in  error  was 


the  owner  In  fee  simple  thereof,  and  while 
so  owning  same  he  ^cecuted  a  deed  of  trust 
thereon  to  secure  the  Grand  Lodge  of  Texas 
In  the  payment  of  his  promissory  note  for 
the  snm  of  $1,600 ;  that  he  subsequently  sold 
and  conveyed  the  land  to  Garden,  his  co- 
defendant,  and  as  part  of  the  consideration 
therefor.  Garden  assumed  the  payment  of  said 
note,  and  he  likewise  executed  and  delivered 
to  plaintiff  in  error  his  proioilssory  notes  for 
the  aggregate  snm  of  $1,160,  and  to  secure 
the  same  a  vendor's  lien  was  expressly  re- 
tained in  his  deed  to  Garden ;  that  after  such 
sale  and  conveyance,  plaintiff  in  error  as- 
signed and  transferred  said  vendor's  lira 
notes  so  executed  and  delivered  by  Garden  to 
J.  H.  Reese,  and  that  subsequent  thereto  Gar- 
den sold  and  conveyed  his  equity  In  said  prop- 
erty to  G.  A.  Parker,  defendant  herein,  and 
Parker,  as  a  part  of  the  consideration  there- 
for, assumed  the  payment  of  said  note  and 
Uen  to  said  Grand  Lodge,  as  well  as  the 
other  vendor's  Uen  notes  executed  and  deliv- 
ered by  him  to  plaintiff  in  error;  that  the 
said  Parker  had  full  notice  of  said  liens  and 
incnmbrances,  and  that  if  defendant  in  error 
acquired  a  Jndgment  lien  against  the  inter- 
est of  Parker  In  said  property,  as  claimed 
In  bis  petition,  such  lien  was  subject  and  In- 
ferior to  the  other  liens  above  described 
which  have  never  been  paid  off  or  satisfied, 
and  are  still  outstanding  and  valid  Incum- 
brances against  the  land.  Wherefore  plaintiff 
in  error  prayed  that  If  defendant  In  error  re- 
covered a  Judgment  In  this  case  against  the 
defendant  Parker  and  his  vendees  for  a  fore- 
closure of  his  Jndgment  lien  upon  said  prop- 
erty, then  that  this  plaintiff  In  error  have 
Judgment  establishing  and  decreeing  that  the 
liens  and  Incumbrances  above  described  are 
superior  to  the  lien  of  defendant  in  error,  and 
that  said  land  be  sold  subject  to  the  aforesaid 
liens,  etc. 

(1,  2]  The  case  being  tried  before  the  court 
without  a  Jury,  Judgment  was  rendered  that 
said  answer  was  a  disclaimer  of  any  right, 
title,  or  interest  of  plaintiff  in  error  in  the 
subject-matter  of  the  suit,  and  constituted  no 
defense,  offset,  or  counterclaim  to  the  debt 
sought  to  be  established,  or  to  the  foreclo- 
sure of  the  lien  prayed  for,  and  that  he  go 
hence  and  recover  his  costs.  Judgment  was 
likewise  entered  in  favor  of  defendant  in 
error,  establishing  his  debt  and  Judgment  Uen 
as  against  Parker,  and  decreeing  that  the 
same  was  superior  to  any  right,  title,  or  in- 
terest that  Simmons,  Johnson,  or  Garden 
might  have  in  said  land,  and  decreeing  fore- 
closure of  said  lien  against  all  of  the  defend- 
ants In  this  suit,  from  which  Judgment  this 
writ  of  error  Is  sued  out  by  plaintiff  in  er- 
ror, who  claims  that  the  court  erred  In  hold- 
ing that  defendant  In  error  had  a  valid  and 
subsisting  Judgment  lien  on  said  land,  su' 
perlor  to  any  right,  title,  or  Interest  of  plain- 
tiff in  error  therein,  and  in  decreeing  fore- 
closure thereof  in  favor  of  defendant  in  er- 
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ror,  for  the  reason  that  no  fact  was  stated  In 
flefendant  In  error's  petition,  showing  that 
Parkei'was  a  party  defendant  In  the  original 
salt  In  canse  No.  2917  In  the  district  conrt  of 
Coryell  coun^.  We  belieye  this  contention  is 
correct:  First,  because  the  defendant  In  er- 
ror's petition  falls  to  show  that  O.  A.  Parker 
was  one  of  the  defendants  in  the  original 
Judgment  recovered  in  cause  No.  2947  In  the 
district  court  of  Coryell  county,  without 
which  no  judgment  could  have  been  rendered 
against  him.  In  order  to  establish  the  lien 
against  him,  it  must  necessarily  appear,  of 
course,  that  Parker  was  a  party  defendant  to 
said  suit  And,  second,  because  even  if  this 
bad  been  shown,  we  think  it  sufficiently  ap- 
pears from  plaintiff  In  error's  answer  that 
he  had  an  Interest  In  the  land  which  was  su- 
perior to  that  of  Parker,  for  which  reasons 
the  court  erred  in  holding  that  the  same  con- 
stituted a  disclaimer  on  his  part. 

For  the  errors  indicated,  the  Judgment  of 
the  conrt  below  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


GULF,  C.  «c  8.  F.  RT.  CO.  v.  GOODMAN. 
(No.  6703.) 

(Conrt  of  Civil  Appeals  of  Texas.    San  Antonia 
Nov.  1,  1916.) 

1.  Afpkai.  Ann  Ebbob  <S=»1091(2)— Psxatncp- 

TION— AlXEOATIONB    OF   PETITION— RdUNGB. 

Where  plaintiff's  pleadings  in  a  justice  court 
were  oral  and  there  were  no  memoranda  thereof 
in  the  record  from  the  county  court,  the  allega- 
tions in  hia  petition  will  be  presumed  by  Uie 
Court  of  Ciyil  Appeals  to  have  been  consistent 
with  the  rallngs  of  the  trial  judge. 

IEjA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4387,  4388 ;  Dec.  Dig.  «=» 
1001(2).] 

2.  JXTDOMENT    «=3%0— ConTOBUITT    TO    PXTI- 

TioN— Causk  of  Action. 
A  plaintiff  must  allege  a  cause  of  action 
against  a  defendant  in  order  to  recover  thereon. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  S  436;  Dec.  Dig.  <&»250.] 

3.  AyPKAL   AND    Ebbob   «=»1091(2>— PBKSintP- 

TioN— Pleading  to  Suppobt  JtrnoitENT. 
The  Court  of  Civil  Appeal  must  presume 
other  oral  pleading,  on  appeal  from  justice  on 
behalf  of  the  plaintiff  not  inferable  from  the 
statement  thereof  in  the  charge  necessary  to  sus- 
tain the  county  court's  judgment  consistent 
with  the  charge,  but  cannot  presume  allegations 
contradictory  to  the  statement  thereof  in  the 
written  charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  4387,  4388;  Dec.  Dig.  «=> 
1091(2).] 

4.  Master  and  I^bvant  «=»7T  —  Hospitai. 
Fee— Action  bt  Bbeaoh— Plbadino. 

Plaintiff's  allegations  that  defendant  rail- 
road, with  his  consent  retained  out  of  his  salary 
$1  each  month  for  hospital  fees  and  impliedly 
promised,  in  consideration  thereof,  to  furnish 
without  further  charge  services  In  its  hospital 
with  medical  and  surgical  treatment  if  plaintiff 
became  ill,  and  that  defendant  breached  its  im- 

glied  obligation  by  refusing  to  admit  him  to  its 
ospital  or  to  furnish  him  with  medical  treat- 


ment etc.,  and  thereby  eompened  him  to  pay 
a  certain  reasonable  amount  for  sudi  services, 
stated  a  cause  of  action  to  recover  the  reason- 
able amonnt  which  plaintiff  had  been  obliged 
to  pay  for  medical  treatment,  etc. 

[Ed.  Note.— #or  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  106, 106;  Dec.  Dig.  <S=» 
77.] 

6.  Mabteb  and  Sebvant  «=>77  —  Hospitai, 
Sebvices— Action  bt  Bbeach — ^Evidence. 
In  Bucli  action  evidence   held  not  to  sustain 
the  cause  of  action  pleaded. 

[Ed.  Note.— Ftor  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  105,  106;  Doc  Dig.  «=» 
77.] 

6.  GoBPOKATioNS  «=»484(2)— HoaFiTAi.  Sebv- 
ices—Right  to  Contract. 
A  transportation  corporation  cannot  con- 
tract as  an  insurance  company  to  indemnify  an 
employe  for  the  amount  spent  by  him  for  hospi- 
tal accommodations,  medical  treatment  etc., 
because  the  statute  expressly  authorizes  insur- 
ance corporations. 

[Ed.  Nota- For  other  cases,  see  Corporations, 
Cent  Dig.  |  1815;   Dec.  Dig.  «=»484(2).] 

Appeal  from  Austin  County  Court ;  O.  O. 
Erueger,  Judge. 

Action  by  O.T.  (Soodman  against  the  Gulf , 
Colorado  &  Santa  F(S  Railway  Company. 
From  a  Judgment  of  the  cotmty  court,  on 
appeal  from  Justice's  court  for  plaintifC,  de- 
fendant appeals.  Reversed,  and  Jtidgment 
rendered  for  defendant 

Terry,  Oavln  &  Mills  and  A.  H.  Colwen, 
all  of  Galveston,  for  appellant  Duncan  & 
Duncan,  of  BeUville,  for  appellee. 

SWEARINGBN,  J.  [1]  This  cause  was 
won  in  the  Justice's  court  by  appellee,  Good- 
man, and  reached  this  court  by  appeal  from 
the  county  court,  where  it  was  submitted  to 
a  Jury  upon  a  written  general  charge.  Ap- 
pellee's pleadings  were  oral,  and  no  memo- 
randa thereof  is  cwitalned  in  the  record  be- 
fore us.  Under  su<^  circumstances,  the  al- 
legations in  appellee's  petition  will  be  pre- 
sumed by  this  court  to  have  been  consistent 
with  the  rulings  of  the  trial  Judge.  Maass 
V.  Solinsky,  67  Tex.  290,  3  S.  W.  289;  RaU- 
way  V.  Shlpman,  1  Tex.  Civ.  App.  407,  20 
S.  W.  952;  Silberberg  v.  Trilling,  82  Tex. 
623,  18  S.  W.  501;  Patty  v.  Gibson,  23  S.  W. 
302. 

[2]  It  Is,  of  course,  demental  that  plain- 
tiff must  allege  a  cause  of  action  against  de- 
fendant in  order  to  recover  thereon.  Mer- 
chants' &  Bankers'  X'lre  Underwriters  t. 
WUliams,  181  S.  W.  860,  861;  Holman  v. 
CrisweU,  13  Tex.  38;  Kelly  v.  Webb,  27  Tex. 
368. 

[3,4]  Looking  to  the  written  general 
diarge  given  the  Jury  by  the  county  Judge^ 
we  find  the  cause  of  action  of  plalntlfl  stat- 
ed in  the  following  language: 

"In  this  cause  the  plaintiff,  0.  T.  Goodman, 
sues  the  Gulf,  Colorado  &  Santa  FE  Railway 
Company,  defendant  for  the  smn  of  |140  alleged 
to  have  been  expended  by  him  for  hospital  fees, 
medical  attention,  and  drugs.  Plaintiff  alleges 
that  on  the  6th  day  of  October,  1013,  and  for 
some  time  prior  thereto,  he  was  an  employe  of 
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the  defendant,  and  that  during  the  time  he  was 
in  the  services  of  the  defendant,  it  retained  at 
the  end  of  each  month  out  of  Us  monthly  salary 
the  sum  of  $1  for  hospital  fees,  and  that  by  rea- 
son thereof  he  was  entitled  to  hospital  serrices, 
medical  attention,  and  drags,  in  case  of  illness, 
without  further  charge.  Plaintiff  alleges  that 
on  the  6th  day  of  October,  1913,  he  was  severely 
homed  about  the  hands  and  face  in  the  base- 
ment of  a  building  in  the  dty  of  Houston,  Tex." 

The  only  legal  and  reasonable  construc- 
tion that  can  be  given  to  this  charge  Is  that 
plaintiff  alleged  the  fact  that  the  railroad 
company  with  bis  consent  retained  oat  of 
plalntifTs  salary  fl  each  month  for  hospital 
fees,  and  farther  alleged  that  the  defendant 
railway  company  impliedly  promised,  In  con- 
sideration of  the  m(Mithly  hospital  fee,  to 
famish  appellee,  without  fttrthier  charge, 
with  hospital  services, .  medical  attention, 
and  drugs  In  case  of  the  illness  of  appellee. 
It  may  be  Inferred  from  the  Issues  present- 
ed In  the  charge  that  as  plalntlfl  paid  a  dol- 
lar a  month  to  the  railroad  company  for 
hospital  fees,  plaintiff  would  be  admitted  In- 
to the  railroad  company's  hospital.  It  may 
farther  be  Inferred  that  If  entitled  to  ad- 
mission In  the  railroad  company's  hospital, 
plaintiff  was  entitled  to  the  surgical  treat- 
ment and  accommodations  he  would  have 
received  there  from  the  railroad  company's 
agents.  The  Kenllworth,  4  L.  B.  A.  (N.  S.) 
56,  note,  citing  111.  C.  By.  06.  t.  Otaeen,  112 
Ky.  695,  66  S.  W.  639,  68  S.  W.  1087;  Scan- 
Ion  V.  Hallway  Ck).,  86  S.  W.  930.  From  the 
court's  charge  It  may  further  be  presumed 
that  plaintiff  alleged  that  he  became  111,  and, 
farther,  that  plalntlfl  prayed  for  Judgment 
for  1140,  alleged  by  him  to  have  beoi  paid 
by  plalntlfl  for  hospital  charges,  medical  at- 
trition, and  drugs  to  some  one  other  than 
the  defendant  railroad  company. 

OThls  Is  all  of  plalntifTs  pleading  that  can 
belnftered  from  the  statement  thereof  In  the 
charge.  This  court  must  presume  all  other 
pleadings  on  behalf  of  plalntlfl  necessary  to 
sustain  the  court's  Judgment,  If  consistent 
wltb  the  charge,  but  cannot  presume  any  al- 
legations contradictory  to  the  statement 
thereof  In  the  written  charge.  We  can  then 
presume  that  plalntlfl  alleged  that  the  de- 
fendant breached  its  Implied  obligation  by 
nfuslng  to  admit  plaintiff  to  Its  hospital 
and  by  refusing  to  furnish  him  the  surgical 
treatment  and  accommodations  and  drugs 
he  was  entitled  to  receive,  and  that  plain- 
tiff thereby  was  compelled  to  expend  $140 
for  these  services,  which  amount  was  rea- 
sonable. Unless  we  are  permitted  to  pre- 
sume the  allegation  of  a  breach,  plaintiff 
stated  no  cause  of  action.  M.  &  B.  Fire  Un- 
derwriters, 181  S.  W.  881,  862.  We  are  per- 
mitted to  presume  these  allegations  were 
made  In  the  oral  petition. 

[(]  Sudi  being  the  presumed  cause  of  ac- 


tion made  by  the  plaintiffs  petition,  was  it 
sustained  by  the  evidence?  Appellant  by  Its 
third,  fourth,  and  twelfth  assignments,  urges 
that  the  Judgment  Is  contrary  to  the  evi- 
dence, and  the  trial  court  erred  In  refusing 
a  peremptory  Instruction  for  appellant,  and 
erred  In  refusing  to  set  aside  the  Judgment 
and  grant  appellant  a  new  trial.  The  evi- 
dence shows  that  appellee,  plaintiff,  believed 
appellant  maintained  a  hospital.  That  ap- 
pellee did  not  seek  admission  to  appellant's 
hospital.  That  appellant  had  no  notice  of 
appellee's  injury  until  after  appellee's  recov- 
ery. That  appellant  never  refused  to  admit 
appellee  to  the  hospital,  and  never  refused 
the  surgical  treatment  and  drugs  for  which 
appellee  paid  the  hoqpltal  fee.  This  proof 
was  furnished  by  the  aiqiieUee  himself  and 
was  uncontradicted.  We  are  therefore  con- 
strained to  hold  that  the  evidence  wholly 
failed  to  sustain  the  cause  of  action  pleaded. 
In  the  brief  for  appellee  It  Is  contended  that 
appellant  was  bound  by  the  Implied  contract 
as  an  Insurer,  and  was  bound  to  Indemnify 
plaintiff  for  the  amount  expended  by  him 
for  hospital  accommodation,  surgical  treat- 
ment, and  drugs.  We  are  not  at  liberty  to 
presume  that  such  a  cause  of  action  was 
pleaded,  for  It  contradicts  the  statement  of 
the  cause  of  action  made  by  the  trial  court 
in  Its  charge. 

[I]  Furthermore,  a  transportation  corpo- 
ration cannot  contract  as  an  Insurance  com- 
pany, because  the  statute  expressly  author- 
izes Insurance  corporations,  McCaleb  v. 
Boeme  Elea  Power  &  Mfg.  Co.,  178  S.  W. 
1101. 

As  we  must  sustain  appellant's  third, 
fourth,  and  twelfth  assignments  of  error, 
and  that  ruling  disposes  of  the  case,  we  do 
not  feel  it  necessary  to  discuss  the  other  as- 
signments, most  of  which  are  without  merit 
in  view  of  the  verdict  of  the  Jury. 

Illustrations  by  analogy  usually  cloud  not 
clear,  but  perhaps  the  following  may  be  an 
exception:  When  a  guest  registers  at  an 
American  plan  hotel,  the  act  of  registering 
creates  the  implied  contract  which  binds  the 
guest  to  pay  a  current  rate  and  binds  the 
hotel  to  furnish  the  guest  with  the  hotel's 
accommodatiiHis.  If  the  guest  la  without 
baggage  the  rate  may  be  donanded  and 
paid  in  advance.  Should  the  guest  take  his 
meal  at  a  restaurant  not  controlled  by  the 
hotel  and  pay  for  the  meal,  the  guest  could 
not  require  the  hotel  to  refund  him  the  price 
paid  for  the  restaurant  meal.  But  If  the 
hotel  refused  to  furnish  the  meal  after  re- 
ceiving payment,  the  guest  probably  would 
be  entitled  to  recover  because  of  the  breach 
of  the  implied  contract.- 

The  Judgment  of  the  trial  court  is  re- 
versed, and  Judgment  here  rendered  for  ap- 
pellant 
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MISSOURI,  K.  ft  T.  RT.  00.  ▼.  BIASQUBDA. 
(No.  7666.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

May  27,  1916.    Rehearing  Denied 

Nov.  11,  1016.) 

1.  Tbiai,  «=s194(19)— Injubiks  to  Sekvait^- 
Instbuctiorb   —   Intadino   Pbotinok   or 

JUBT. 
Instruction  that,  there  being  no  evidence  of 
negligence  on  the  master's  part  causing  the  serv- 
ant's injui7,  the  evidence  showing  that  the 
danger  of  injury  was  as  obvious  to  the  servant 
as  to  his  foreman,  and  the  servant  having  as- 
sumed the  risk  of  injur;,  verdict  should  be  re- 
turned for  the  master,  is  properly  refused  as  be- 
ing on  the  weight  of  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  i  466;  Dec.  Dig.  <es>194(19).] 

2.  Tbial  «=»252(11)— Injxjbieb  to  Sbrvakt— 
iNBTBucnoNs   —   Invadisg   Pbovinok   o» 

JUBT. 

Such   instruction   held  properly  refused   as 
unsupported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  603;  Dec.  Dig.  «S=9252(H).] 

8.  Master  awd  Skbvant  <8=s»276(2),  286(40)— 
'   Injtjbies  to  Skbvant— Oabe  of  Fobbmaw— 

Instbuction. 
Evidence  held  insufficient  to  warrant  sub- 
mission of  issue  whether  foreman  was  negli- 
gent in  failing  to  warn  servant  of  the  danger 
which  caused  his  injuries,  or  to  sustain  finding 
that  the  injury  was  the  proximate  result  of  such 
alleged  negligence. 

[£M.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |!  951,  959,  1044;  Dec. 
Dig.  <S=9276(2),  286(40).] 

On  Motion  for  Rehearing. 

4.  Tbial  «=»420  —  Motion  kob  Vkbdiot  — 

Pbesebtation  or  Waiveb. 
Where  the  master  asked  peremptoiy  instmc- 
tion,  which  was  refused,  and  then  requested  sub- 
mission of  issue  of  his  negligence  by  a  qualified 
motion  reciting  the  refusal  of  the  peremptory 
instruction,  he  was  not  precluded  from  assert- 
ing on  api)eal  that  there  was  no  evidence  raising 
the  issue  of  his  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  083;  Dec.  Dig.  <S=>420.] 

Appeal  from  District  Coort,  Dallas  Coun- 
ty ;  Kenneth  Foree,  Judge. 

Action  by  Dionslo  Maaqneda  against  the 
Missouri,  BLansas  ft  Texas  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded.  Motion 
for  rehearing  overraled. 

C.  C.  Huff  and  J.  M.  CJbambers,  both  of 
Dallas,  for  appellant  Lewis  &  Roark,  of 
Dallas,  for  appellee. 

TALBOT,  J.  This  Is  a  snlt  brought  by 
the  appellee  against  the  appellant  to  recover 
damages  for  personal  Inluries  received  by 
him  while  In  the  employ  of  appellant  as  a 
section  hand.  The  case  was  submitted  to  a 
jury  upon  special  Issues,  and  npon  their  find- 
ings the  trial  court  rendered  judgment  in 
favor  of  the  appellee  for  the  sum  of  $500, 
and  the  case  Is  now  before  this  court  on  ap- 
peal. 


The  appellee  was  engaged  In  track  work 

nnder  Harvey  Lambert,  as  section  foreman, 
with  six  other  men,  composing  the  section 
crew.  At  a  p<dnt  about  two  miles  from  Cad- 
do, Okl.,  a  steer,  whl«di  had  become  frighten- 
ed by  an  automobile  at  Caddo,  broke  away 
from  the  herd  in  which  It  was  being  driven 
and  made  its  way  north  along  defendant's 
track  to  the  place  where  said  section  crew 
was  at  work,  It  having  been  followed  by  two 
men  on  horseback,  who  were  endeavoring  to 
head  It  and  return  It  to  the  herd-  PlalntlfTs 
evidence,  which  was  not  contradicted  In  any 
material  particular  by  any  evidence  on  the 
part  of  defendant.  Is  substantially  that  as 
the  steer  approached  the  place  where  plain- 
tiff was  at  work,  the  said  foreman  directed 
the  men  to  drive  the  steer  off  the  track, 
which  was  upon  aii  embankment.  It  appear- 
ing that  a  passenger  train  was  a  few  minutes 
past  due,  and  the  foreman  thought  it  neces- 
sary for  the  safety  of  the  train  that  the 
steer  be  driven  from  the  track;  that  In  re- 
sponse to  the  foreman's  direction  to  head  the 
steer  from  the  track,  the  section  crew  de- 
ployed across  the  track,  or  rather  the  two 
tracks  which  were  at  that  place,  and  by  ges- 
tures with  their  tools  caused  the  steer  to 
stop  and  tnm  off  the  tracks  and  go  down 
the  embankment,  leaving  the  tracks  about 
fonr  rail  lengths  from  the  place  where  the 
crew  was  working.  After  the  steer  turned 
off  down  the  embankment  the  crew  returned 
to  work,  and  while  en^ged  in  their  work 
the  men  on  horseback  came  on  and  the  steer 
reappeared  on  top  of  the  embankment  aboat 
two  rail  lengths  from  where  the  crew  was  at 
woi^,  and  made  a  quick  nm  fhrongh  the 
men,  striking  plaintiff  as  It  went  through, 
inflicting  npon  him  the  injuries  of  which  he 
complains.  Plaintiff  alleges  that  his  injury 
was  the  result  of  negligence  on  the  part  of 
the  defendant  through  its  section  foreman 
in  five  particulars:  (1)  In  permitting  the  ani- 
mal to  get  npon  the  right  of  way  throngb 
inadequate  fence;  (2)  in  instructing  the  crew 
to  head  off  the  animal,  knowing  it  to  be 
yidous  and  dangerous;  (S)  in  fidllng  to  warn 
plaintiff  of  the  danger  incident  to  heading 
the  steer;  (4)  in  falling  to  furnish  plaintiff 
a  reasonably  safe  place  to  work;  and  (5) 
in  failing  to  use  any  care  to  avoid  the  In- 
Jury  after  discovering  plaintiffs  peril.  It 
was  further  alleged  by  plaintiff  that  defend- 
ant and  plaintiff  were  engaged  in  interstate 
commerce  at  the  time  of  said  injury,  whldi 
allegation  was  admitted  to  be  true  by  de- 
fendant Defendant  specifically  denied  all 
the  allegations  of  negligence,  and  that  plain- 
tiff's injury  was  a  proximate  resnlt  thereof, 
and  further  pleaded  that  the  danger  Incident 
to  heading  the  steer  was  open  and  obvious 
to  plaintiff,  and  that  plaintiff  assumed  all 
the  risk  of  injury  from  the  steer. 
[1,2]  When  the  introduction  of  the  evl- 
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dence  was  concluded  the  appellant  requested 
tbe  court  to  charge  the  Jnry  as  follows ; 

"Gentlemen  of  the  Jury:  There  being  no  ctI- 
dence  showing  negligence  on  the  part  of  defend- 
ant proximately  causing  plaintiff's  injury,  and  the 
evidence  showing  that  the  danger  of  injury  in 
heading  tbe  steer  was  as  obvious  to  plaintiff  as 
to  tbe  section  foreman,  and  plaintiff  having  as- 
snmed  the  risk  of  injury  by  his  continued  effort 
to  head  the  steer,  after  his  fellow  servant  bad 
failed,  yon  will  return  a  verdict  for  the  defend- 
ant" 

This  charge  was  refused,  and  Its  refusal 
forms  the  basis  of  appellant's  first  assign- 
ment  of  error.  The  charge  was  at  least  In 
part  upon  the  weight  of  the  evidence  and 
properly  refused.  The  evidence  does  not, 
as  Is  assumed  In  the  charge,  show  conclusive- 
ly  that  tbe  danger  of  injury  in  heading  the 
steer  was  as  obvious  to  tbe  appellee  as  to  the 
section  foreman;  nor  does  it  so  show,  in  our 
opinion,  that  tbe  appellee  assumed  tbe  risk 
of  injury  by  bis  continued  effort  to  head 
the  steer  after  his  fellow  servants  had  failed. 
There  Is  evidence  to  the  effect  that  appel- 
lant's section  foreman  was  acquainted  with 
the  nature  and  disposition  of  that  class  of 
cattle  to  which  the  steer  in  question  be- 
longed, and  that  such  a  steer  when  gotten  in 
a  comer  or  pen  would  Sght,  and  that  ap- 
pellee knew  nothing  whatever  of  tbe  nature, 
disposition,  and  propensities  of  such  a  steer 
under  such  circumstances.  There  Is  also  tes- 
timony to  tbe  effect  that  when  the  steer  re- 
turned upon  the  railroad  track,  after  having 
been  driven  from  it  by  the  section  hands, 
and  when  within  about  20  feet  from  appeUee 
and  his  colaborers,  the  foreman  discovered 
that  it  was  going  to  fight,  and  that,  notwith- 
standing the  others  escaped  without  injury, 
it  was  too  late,  when  the  foreman  directed 
the  sectlcm  hands  to  leave  and  seek  a  place 
of  safety,  for  appellee  to  avoid  tbe  attack 
of  tbe  animal.  So  that  the  charge  as  framed 
-was  not  in  Its  entirety  warranted  by  the  evi- 
dence, and  should  not,  therefore,  have  been 
given.  For  tbe  same  reasons  Just  stated  tbe 
second,  third,  and  fourth  assignments  of  er- 
ror must  be  overruled. 

Tbe  court  by  Issue  No.  1  submitted  to  the 
Jury  whether  Lambert  in  directing  plaintiff 
and  the  crew  on  the  occasion  In  question 
used  ordinary  care  for  the  safety  of  plain- 
tiff, and  by  Issue  No.  2  the  court  Instructed 
tbe  Jury  that  if  issue  No.  1  be  answered  in 
the  negative,  then  they  should  answer  wheth- 
er the'  injuries  to  plaintiff  were  the  proxi- 
mate result  of  the  want  of  ordinary  care  of 
Lambert,  if  they  found  that  he  failed  to  use 
such  care.  The  Jury  answered  the  first  is- 
sue in  the  negative,  and  the  second  in  tbe 
affirmative.  Tbe  submission  of  these  Issues 
is  complained  of  by  appellant  in  ite  fifth  and 
eighth  assignments  of  error.  The  propoei- 
ti<Mi  under  the  fifth  assignment  is  to  the  ef- 
fect that  the  evidence  was  insufficient  to 
warrant  a  finding  that  appellant's  foreman, 
Lambert,  ftiiled  to  exercise  ordinary  care  for 
tbe  safety  of  tbe  appellee,  therefore  issue 


No.  1  should  not  have  been  submitted  to  the 
Jury,  and  the  proposition  contended  fbr  un- 
der the  eighth  assignment  is  as  follows: 

"The  evidence  conclusively  showing  that  in 
obedience  to  the  alleged  negligent  act  of  the 
foreman  in  directing  the  crew  to  head  the  steer 
the  crew  drove  the  steer  from  the  track  and 
down  the  embankment,  and  afterwards,  at  the 
suggestion  of  the  foreman,  returned  to  their 
track  work,  and  that  subsequently  the  steer 
slowly  returned  to  the  track,  and,  discovering 
the  horsemen  rapidly  approaching,  turned  and 
ran  through  the  crew,  striking  and  injuring 
plaintiff,  aU  of  which  occurred  wholly  independ- 
ent of  any  action  of  the  foreman  other  than  his 
effort  to  get  the  men  out  of  the  way  of  the  steer, 
the  finding  of  the  jury  that  the  injur;  was  tbe 
proximate  result  of  the  alleged  negligence  of 
Lambert  is  without  evidence  to  support  it." 

[3]  These  assignments,  we  tbinik,  are  well 
taken.  Tbe  testimony  in  reference  to  the 
care  used  by  appellant's  foreman  Lambert 
for  tbe  safety  of  appellee,  and  upon  the  ques- 
tion of  whether  the  direction  given  by  said 
foreman -to  appellee  and  his  colaborers  to 
bead  the  steer  and  drive  him  from  tbe  rail- 
road track  was  negligence  and  proximately 
resblted  in  the  injuries  received  by  appel- 
lee, Is  that  of  the  witnesses  Lambert,  Bsplno- 
za,  and  the  appellee  himself.  The  witness 
Lambert  testified  in  this  connection: 

"I  told  the  men  we  would  have  to  run  it  [the 
Bteerloff  the  right  of  way  when  It  got  dose  to 
us.  We  were  running  it  off  the  track.  We  had 
a  train  due  there  at  that  time,  and  I  was  afraid 
it  would  cause  an  accideat,  and  so  we  ran  it  off. 
The  animal  remaining  on  the  track  might  have 
wrecked  the  train.  When  I  instructed  the  men 
to  head  it  off,  they  carried  out  my  instructions. 
When  I  discovered  that  the  steer  was  going  to 
flght,  I  was  12  or  15  feet  from  the  plaintiff. 
The  steer  was  about  20  feet  from  hiin.  "The 
only  effort  I  made  to  prevent  him  from  getting 
hurt  was  to  holloa  to  him  to  run.  We  all  made 
motions  at  the  animal  to  scare  it  away.  I  hol- 
loaed for  them  to  run,  and  then  I  ran  and  turn- 
ed around  and  saw  him  standing  there,  and  then 
I  called  again  to  him  to  run.  I  don't  know  that 
he  understood  me,  but  he  could  see  everybody 
else  running." 

Esplnoza  testified  that  when  tbe  foreman 
told  the  men  to  chase  tbe  steer  off  tbe  track 
the  steer  left  the  track  and  the  foreman  told 
the  men  to  go  back  to  work,  which  they  did. 
At  that  time  the  men  on  horseback  made  the 
steer  come  up  on  the  track  again,  and  when 
it  got  back  it  was  so  close  to  tbe  place  where 
the  men  were  working  that  they  saw  the 
danger  and  tried  to  escape,  but  it  was  too 
late.  Tbe  foreman  gave  the  order  for  tbe 
men  to  leave  and  get  in  a  safe  place,  but  it 
was  too  late,  and  in  that  minute  tbe  steer 
caught  the  man  and  hurt  him.  He  further 
stated  that  when  the  steer  went  back  on  the 
track  the  foreman  told  tbe  men  to  get  out  of 
tbe  way,  but  It  was  too  late ;  that  the  steer 
was  about  four  rails  from  them  when  he  first 
turned  off  the  track  and  went  down  the  em- 
bankment.   Tbe  appellee  testified: 

"When  the  foreman  told  us  to  head  off  the 
steer,  we  were  all  standing  in  line  and  tbe 
animal  went  down  the  embankment,  lliat  was 
pro)>ably  two  rails  from  us.  The  men  then 
went  back  to  work.  The  horsemen  were  about 
four  poles  from  the  steer  when  it  went  down  the 
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embankment.  They  were  probably  half  that 
distance  from  the  steer  when  it  came  back  up  on 
the  track.  The  men  were  riding  up  on  top  ot 
the  embankment  between  the  two  tracks,  The 
men  were  running  tlieir  horses.  The  steer  was 
going  very  slowly  when  it  came  up  on  the  em- 
bankment. We  stopped  working  when  it  came 
back  up  and  when  the  animal  came  up  to  where 
we  were  he  turned." 

The  witness  further  stated  the  animal  saw 
the  horsemen  and  ran  in  an  opposite  direc- 
tion (from  the  horsemen)  to  where  the  men 
were  working,  and  that  the  men  were  work- 
ing at  that  time.    He  stated: 

"The  horsemen  ran  the  steer  through  the  gang 
of  men— that  Is  the  way  it  was.  The  horsemen 
ran  the  steer  through  the  crowd.  When  the 
horsemen  ran  the  steer  through  the  crowd,  the 
men  were  at  work." 

This  testimony  was  practically  nndl^nt- 
ed  and  Insufficient  to  authorize  and  sustain 
the  Jury's  finding  to  the  effect  that  the  ap- 
pellee's injury  was  the  proximate  result  of 
negligence  on  the  part  of  appellant  or  Its 
foreman,  Lambert  It  falls  to  show  that  ap- 
pellee suffered  any  injury  as  a  result  of  bis 
efforts  to  drive  the  steer  from  appellant's 
track  in  obedience  to  the  instructions  given 
by  the  foreman,  Lambert  On  the  contrary,  it 
appears  therefrom  that  the  object  and  pur- 
pose of  the  instruction  had  been  acoompllsbed 
without  injury  to  appellee,  and  that  whatever 
Injury  he  sustained  was  received  after  such 
danger  as  he  may  have  been  exposed  to  by 
the  instruction  of  the  foreman  to  drive  the 
steer  from  the  track  Iiad  ceased  and  he  and 
his  colaborers  had  returned  to  work  and  were 
proceeding  In  the  usual  way  in  the  iwrform- 
ance  of  their  duties.  When  the  steer  went 
upon  the  track  the  second  time  the  instruc- 
tion to  drive  him  from  it  was  not  repeated, 
but  on  the  contrary  the  section  men,  as  soon 
as  the  foreman  discovered  indications  of  dan- 
ger from  the  appearance  and  action  of  the 
steer,  were  told  to  run  to  a  place  of  safety. 
The  evidence  further  shows  that  after  the 
steer  had  been  driven  from  the  railroad  track 
and  had  again  gone  upon  it  the  men  on 
horseback,  who  were  endeavoring  to  drive 
him  back  to  the  herd,  came  rapidly  up,  and 
that  the  steer  then  rushed  through  the  section 
men  and  injured  the  appellee.  Thus  it  ap- 
pears, we  think,  that  the  cause  of  appellee's 
injury  was  independent  of  the  instruction  of 
the  foreman.  So  that  the  evidence  being 
as  related,  it  cannot  be  said,  we  think,  that 
the  instruction  of  the  foreman  in  the  first 
Instance  to  drive  the  steer  from  the  track 
was  the  proximate  cause  of  appellee's  injury, 
or  that  said  foreman  failed  to  exercise  ordi- 
nary care  for  the  safety  of  the  appellee. 

There  are  several  assignments  of  error 
which  have  not  been  discussed  because  we 
deem  it  unnecessary  to  do  so.  What  we  have 
said  disposes  of  the  controlling  questions 
arising  on  this  appeal,  and  for  the  reasons 


stated  the  judgment  of  the  court  below  wHl 
be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 

On  Moti(m  tor  Rehearing. 

[4]  We  have  carefully  considered  the  ai>- 
pellee's  motion  for  a  rehearing,  and  conclude 
that  it  presents  no  good  reason  for  a  change 
of  the  views  expressed  In  our  original  opin- 
ion. That  opinion  is  not  we  believe,  in  con- 
filct  with  cases  cited  by  appellee.  The  con- 
tention to  the  effect  that  the  appellant  hav- 
ing asked  that  the  question  of  the  negligence 
of  its  foreman  be  submitted  to  the  Jury  and 
having  invited  an  answer  upon  the  issue  as 
to  the  cause  of  appellee's  Injury,  it  cannot 
be  heard  to  say  there  was  no  evidence  to 
suM)ort  those  issues,  is  not  sound.  The  ap- 
pellant not  only  requested  the  trial  court  to 
direct  the  Jury  to  return  a  verdict  in  its 
favor  on  the  ground  that  there  was  no  evi- 
dence showing  negligence  on  its  part  proxi- 
mately causing  appellee's  injury,  but  in  ask- 
ing the  submission  of  issues  used  the  follow* 
Ing  language: 

"The  court  having  refused  defendant's  special 
charge  No.  1  (which  was  the  peremptory  instruc- 
tion asked),  the  defendant,  without  admitting 
that  there  are  any  issues  of  fact  that  should  be 
submitted,  requests  that  if  issues  of  negligence 
be  submitted  they  be  submitted  in  the  fulowing 
form." 

Then  follow  the  Issues  requested  to  be 
submitted.  Having  requested  a  peremptory 
instruction  and  having  qualified  its  requests 
for  the  submission  of  the  issues  presented  In 
the  manner  stated,  appellant  did  not  preclude 
or  estop  itself  from  asserting  and  insisting 
on  appeal  to  this  court  that  there  was  no  evi- 
dence raising  such  issne&  The  rule  that 
where  a  party  unqualifiedly  requests  the  sub- 
mission of  an  issue  it  will  not  be  heard  to 
say  on  appeal  that  the  issue  was  not  raised 
by  the  evidence,  is  not  applicable!  In  such  a 
case. 

The  motion  for  rehearing  is  ovemiled. 


AHBRIGAK  NAT.  INS.  CO.  t.  HAWKINS. 
(No.  1653.) 

(C!onrt  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  8,  1916.     Rehearing  Denied 

Nov.  16,  1916.) 

1.  Inbubanck  «=»624(6)— Action  on  Pouct— 
ABSiONiraNT  or  Interest. 

An  agreement,  purporting  to  be  an  agree- 
ment to  pay  an  attorney,  for  his  legal  services  in 
collecting  a  life  insurance  policy,  a  fixed  sum, 
based  on  the  amount  recovered,  does  not  pass 
the  legal  title  out  of  the  holder  of  the  policy  to 
any  part  of  the  amount  insured,  so  as  to  make 
the  attorney  a  necessary  party  to  an  action  on 
the  policy. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  {  1566;   Dec.  Dig.  <8=»624(6).] 

2.  Insukance  «=»133(1)— Life  Insuhance  — 
LiMrriNo  Amount  Patablb— Statute. 

Under  Vernon's  Sayles'  Ann.  Oiv.  St  1914, 
art  4742,  subd.  3,  providing  that  no  policy  «C 
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life  inmirance  ahall  be  iasned  by  a  company  In- 
corporated under  the  laws  of  the  state  if  it  con- 
tains any  provision  for  any  mode  of  settlement 
at  maturity  of  leas  value  than  the  amounts  in- 
sured on  the  face  of  the  policy,  where,  by  a  life 
policy,  the  insurer  agreed  to  pay  on  death,  after 
one  payment  of  premiums,  the  amount  specified 
in  a  schedule  which  put  the  amount  at  $450,  but 
a  tollowintr  clause  provided  that  half  only  of  the 
sum  should  be  payable  if  death  occurred  within 
six  calendar  months  from  date  of  the  policy, 
such  danse  was  void,  and,  though  death  oc- 
curred within  six  months,  the  beneficiary  could 
recover  the  full  amount,  since  by  the  statute  the 
insurer  is  left  free  to  agree  upon  the  amount  of 
insurance,  but  is  required  to  state  in  the  policy 
in  a  single  provision  the  sum  of  money  agreed 
to  be  ^payable  in  the  event  of  insured's  death,  ex- 
cept in  the  event  of  suicide  or  stated  hazardous 
occupation. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {$  208,  211;    Dec.  Dig.  «=»133(1).] 

8.  Inbukanck  Q=>3— Life  Insurance  —  Rxa- 

miATION— STATDTK— OONSTXTUTIONALITr. 

Vernon's  Sayles*  Ann.  Civ.  St.  1914,  art 
4742,  sobd.  3,  requiring  life  Insurers,  in  effect, 
to  state  in  the  policy,  in  the  form  of  a  single 
provision,  the  sum  of  money  agreed  to  be  pay- 
able in  the  event  of  insured's  death,  except  as 
pertains  to  suicide  or  stated  hazardous  occupa- 
tions, is  not  violatiTe  of  either  the  state  or  fed- 
eral Constitution,  as  the  Legislature  acted  with- 
in its  power  over  corporations. 

[E}d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  g;    Dec.  Dig.  «=3>3.] 

4.  INSUBANCB  ^=>eO&—t.irS   INSUKANOB— PKH- 
AI.TT  FOB  FAILUBK  TO  PaT— StaTUTB. 

Dnder  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  4746,  requiring  a  life  insurance  company, 
on  demand  by  a  policy  holder,  made  after  the 
policy  is  due  and  payable  according  to  its  terms, 
to  pay  the  holder,  within  the  required  time,  the 
amount  of  insurance  it  is  legally  liable  for  un- 
der thq  policy,  and,  for  failure  to  pay,  assessing 
as  damages  12  per  cent,  of  the  aiDount  the 
company  is  liable  for,  where,  after  death  of  a 
party  insured  for  |450,  the  beneficiary,  on  ac- 
count of  the  company's  agent's  representations 
tocher  that  $225  was  all  that  was  due  on  the 
policy,  if  any,  demanded  payment  of  $226,  which 
the  insurance  company  failed  to  pay,  it  was  lia- 
ble, in  the  beneficiary's  action  on  the  policy,  for 
damages  amounting  to  12  per  cent  of  the  $400 
for  which  it  was  legally  liable,  since  the  insur- 
ance company  may  not  predicate  a  defense 
against  the  damages  on  the  mere  fitct  that  the 
demand  as  made  recited  a  less  amount  as  due 
than  it  was  legally  liable  for,  while  it  could  not 
be  said  that  the  beneficiary's  intention  was  not 
to  demand  payment  of  the  full  liability  on  the 
{Mliey. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1488;  Dec.  Dig.  «=a602.] 

Appeal  from  Harrison  County  Court ;  Geo. 
L.  Huffman,  Judge. 

Action  by  Mary  Hawkins  against  the  Amer- 
ican National  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

Tbe  action  Is  by  appellee,  the  beneficiary, 
upon  a  policy  of  life  insurance  issued  and 
delivered  by  appellant  on  the  life  of  her  son 
Johnnie  Hawkins.  Appellee  in  her  petition 
also  seeks  recovery  of  12  per  cent  of  tbe 
amount  Insured,  as  damages  because  of  re- 
loaal  to  pay  after  demand  had  been  made 


therefor,  as  provided  by  law,  and  attorney's 
fees, 
l^be  policy  reads  as  follows: 

"Policy  No.  1186212. 
"American  National  Insurance  Company. 
"In  consideration  of  the  payment  in  advance 
of  tbe  premium  mentioned  in  the  schedule  be- 
low on  or  before  each  Monday  during  the  con- 
tinuance of  this  contract,  doth  hereby  agree, 
subject  to  the  agreements  and  conditions  below, 
and  on  the  reverse  hereof,  each  of  which  is  here- 
by made  part  of  this  contract  and  contracted 
by  the  assured  to  be  part  thereof  as  fully  as  if 
herein  recited,  to  pay,  immediately  upon  receipt 
of  due  proof  of  the  death  of  the  insured  made  in 
the  manner,  to  the  extent  and  upon  the  blanks 
required  herein,  and  upon  surrender  of  this  policy 
and  all  receipt  books,  the  amount  stipulated  in 
said  schedule.  Provided,  however,  that  no  obli- 
gation is  assumed  by  the  company  prior  to  the 
date  thereof,  nor  unless  on  said  date  the  insured 
is  alive  and  in  sound  health. 


Sebedul*  (Above  Referred  to) 


Name  ot  Insured. 
Jobnle  Hawkins. 


Age  Next  Birthday. 
10  years. 


Name  o(  Beneficiary. 
Uarjr  Hawkins,  Mother. 


Weekly  Premium. 
ZScenta. 


Amount  ot 
Insurance. 

t4S0.00. 


"One-half  only  ot  the  above  sum  payable  if 
death  occur  within  six'  calendar  months  from 
date,  and  the  full  amount  if  death  occur  there- 
after. 

"If  the  age  of  the  insured  is  not  correctly  stat- 
ed herein^  no  greater  amount  will  be  paid  than 
the  premium  herein  would  have  purchased  at 
the  true  age. 

"In  witness  whereof  the  president  and  secre- 
tary of  said  American  National  Insurance  Com- 
pany have  signed  these  presents  and  fixed  the 
seal  of  the  Company  at  the  city  of  Galveston, 
Texas,  this  Jan.  26th,  1916.  [Here  follows  sig- 
natures of  officers.]" 

'hie  defendant,  besides  general  denial, 
pleaded  as  follows:  That  in  no  event  can 
appellee  recover  more  than  one-balf  of  said 
$460,  because  said  policy  on  its  face  contains 
tbe  provision  that  one-half  only  of  said  $460 
Is  payable  if  death  occur  wltbin  six  calendar 
months  from  date  of  the  policy.  That  the 
death  of  said  Jobnle  Hawkins  did  occnr 
within  six  calendar  months  from  tbe  date  of 
tbe  policy ;  and  if  plaintiff  can  recover,  sbe 
can  recover  only  one-balf  of  said  $460. 

There  was  a  trial  before  a  Jury,  and  verdict 
for  appellee  for  tbe  sum  ot  $460,  12  per  cent 
damages,  and  $126  attorney's  fee& 

It  appears  that  tbe  appellant  is  a  life  in- 
surance company  incorporated  under  tbe 
laws  ot  Texas  and  doing  business  therein,  and 
bas  its  principal  domicile  in  Galveston,  Tex., 
and  that  tbe  policy  sued  on  was  Issued  and 
delivered  at  MarsbaU,  Tex.  Tbe  policy  was 
Issued  on  January  25,  1915,  on  tbe  life  of 
Jobnle  Hawkins;  and  Mary  Hawkins,  tbe 
beneficiary,  is-  tbe  mother  of  the  insured. 
The  insured  died  by  drowning  on  May  14, 
1915.  Proofs  ot  death  were  made  out  and 
delivered  to  tbe  agent  of  tbe  company  two 
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days  after  tbe  death  of  the  Insured.  The 
brneflclaiy  mule  written  demand  on  the 
company  for  the  payment  of  the  policy  more 
than  30  days  prior  to  the  institution  of  the 
suit,  and  payment  of  the  policy  was  refused 
by  defendant 

The  Jury  made  finding,  which  is  sustained 
by  the  proof,  as  to  reasonable  attorney's  fees. 
All  of  the  findings  of  the  Jury  Involved  in 
the  case  have  support  In  the  evidence,  and 
are  sustained. 

Lane  &  Lane,  of  Marshall,  for  appellant. 
Gary  Abney  and  M.  M.  O'Banlon,  both  of 
Marshall,  for  appellee. 

LEIVY,  3.  (after  stating  the  facts  as 
above).  tH  The  Instrument,  shown  in  bill  of 
exception  No.  1,  executed  by  appellee  to  her 
attorney,  M.  M.  O'Banion,  Is  not  su£h  an  as- 
signment of  an  Interest  In  the  policy  or 
claim,  it  Is  believed,  as  to  make  the  attorney 
a  necessary  party  to  the  suit  Under  the 
general  rule  the  holder  of  the  legal  title  must 
be  the  one  to  sue.  Ins.  Co.  v.  Coffee,  61  Tex. 
287 ;  Cleveland  v.  Heidenhelmer,  92  Tex.  108, 
46  S.  W.  30.  And  the  Instrument  mentioned 
merely  purports  to  be  an  agreement  to  pay 
the  attorney  for  his  legal  services  a  fixed 
sum,  based  on  the  amount  for  which  judg- 
ment may  be  rendered,  and  does  not  operate, 
or  have  the  legal  effect,  to  x)ass  the  legal 
title  out  of  appellee  to  the  amount  Insured, 
or  to  a  part  of  it  The  assignment  is  over- 
ruled. 

[2, 3]  Appellant  insists  that  its  liability  on 
the  policy,  In  view  of  the  fact  that  the  In- 
sured died  within  six  months  of  the  date  of 
the  policy,  may  be  measured  only  by  the  pro- 
vision, which  was  pleaded,  reading: 

"One-liftlf  only  of  the  above  sum  payable  if 
death  occur  within  six  calendar  months  from 
date,  and  the  full  amount  if  death  occur  there- 
after." 

The  ooort,  construing  the  entire  policy, 
determined  that  the  provision  set  out  should 
be  held  Inoperative  as  being  in  violation  of 
section  3,  art  4742,  Vernon's  Sayles'  Civ. 
Stat,  and  permitted  the  plaintiff  to  recover 
the  full  amount  of  $450. 

As  relating  to  the  questions  en  appeal,  it 
is  necessary  to  consider  articles  4759,  4741, 
and  4742  of  the  act  (Session  of  1909,  p.  192), 
authorizing  the  incorporation  of  life,  acci- 
dent, and  health  insurance  companies  to 
transact  business  in  this  state,  and  regulating 
and  imposing  conditions  on  the  general  man- 
ner of  the  transaction  of  the  business  of  sudti 
companies  within  this  state.  Vernon's  Say- 
les' Civ.  SUt  p.  8179.  Article  4769  provides 
that: 

"Life  insurance  companies  shall,  within  five 
days  after  the  issuance  of,  and  the  placing  upon 
the  market  any  form  of  policies  of  life  insur- 
ance, file  a  copy  of  such  form  of  policy  with  the 
department  of  insurance  and  banking." 

Article  4741  provides  that  the  life  Insur- 
ance policies  issued  and  delivered  in  this 
state  by  such  incorporated  companies  shall 
contain  certain  provlslcHis  "substantially  as 


follows,"  and  which  are  there  set  oat  And 
article  4742  provides  that: 

"No  i)olicy  of  life  insurance  shall  be  issued  or 
delivered  in  this  state,  or  be  issued  by  a  life  in- 
surance company  incorporated  under  the  laws  of 
this  state,  it  it  contains  any  of  tbe  following 
provisions:     •    •    • 

"3.  A  provision  for  any  mode  of  settlement  at 
maturity  of  less  value  than  the  amounts  insured 
on  the  face  of  the  policy,  plus  dividend  additions, 
if  any,  less  any  indebtedness  to  the  company  on 
the  policy,  and  less  any  premium  that  may,  by 
the  terms  of  the  policy,  be  deducted;  provided, 
that  any  company  may  issue  a  policy  promising 
a  benefit  less  than  ths  full  benefit  in  case  of 
*  *  *  death  of  the  insured  by  Ids  own  hand 
while  sane  or  insane,  or  by  following  stated 
hazardous  occupations.  This  provision  shall  not 
apply  to  purely  accident  and  health  policies. 
None  of  the  foregoing  provisions  relating  to  poli- 
cy forms  shall  apply  to  policies  issued  in  lieu 
of  or  in  exdiange  for,  any  other  policy  issued 
before  July  10,  1009." 

By  these  articles  It  plainly  seems.  It  la 
thought  that  the  Legislature  intended  to  reg- 
ulate and  direct  as  expressed  in  section  3, 
"policy  forms"  of  the  life  Insurance  policies 
issued  by  life  insurance  companies,  and  to 
give  tbe  legal  effect  of  noncompliance  with 
the  form  prescribed.  This  was  the  sole  pur- 
pose of  the  legislative  act;  and  the  enforce- 
ment of  the  prescribed  form  of  the  policy  was 
the  only  object  of  Its  inhibitions.  And  the 
language  of  article  4742,  {  S,  may  not  It  is 
believed,  be  properly  construed  as  placing  a 
restriction  upon  the  right  of  the  parties  to 
freely  make  agreement  or  contract,  in  tlie 
first  instance,  of  the  amount  or  amounts  of 
Insurance  i>ayable  on  the  death  of  the  insur- 
ed. The  "amounts  insured  on  the  face  of  the 
policy"  are,  by  the  article,  to  be  sustained  as 
a  valid  and  inforceable  agreement  and  are 
not  to  be  detracted  from.  Using  "amounts" 
in  the  plural  indicates  that  there  may, be 
agreements  allowable  In  the  given  case  re- 
garding different  amounts  or  annuities  pay- 
able on  the  death  of  the  'Insured.  And  the 
words  "amounts  Insured  on  the  face  of  the 
policy"  evidently  mean  and  refer  to  the 
agreed  principal  amount  or  amounts  of  in- 
surance stated  in  the  first  clause  or  formal 
provision  Incorporated  In  the  policy,  contain- 
ing the  direct  promise  or  agreement  on  the 
part  of  the  insurance  company  to  pay  at  the 
death  of  the  insured.  Thus  It  Is  apparent 
that  which  article  4742  in  terms  disapproves 
of,  and  against  which  the  policy  of  the  leg- 
islative act  Is  directed,  is  the  inserting  in 
the  policy,  op  having  the  policy  "contain"  "a 
provision"  which  formally  provides  "for  a 
mode  of  settlement  at  maturity  of  less  value 
than  the  amounts  insured  on  the  face  of  the 
policy."  "A  provision"  or  clause,  "for  a  mode 
of  settlement  at  maturity"  as  used  in  the  ar- 
ticle, wliich  reduces  the  payment  of  "the 
amounts  Insured  on  the  face  of  the  policy," 
means  and  refers  to  a  subordinate  clause  or 
provision  which  operates  to  so  far  change  the 
preceding  clause  or  chief  agreement  regard- 
ing the  principal  amounts  payable  on  death 
of  the  Insured  as  to  provide  for  a  lees  and 
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different  amonnt  payable  on  death.  Thus 
there  Is  Intended  to  be  Imposed  by  the  act, 
the  requirement  that  the  form  In  which  the 
contract  or  agreement  is  cast  or  Incorporated 
in  the  policy  may  not  be  misleading  as  to  the 
amounts  of  Insuianoe  payable  on  the  death  of 
the  Insured.  The  Insurance  company  Is  left 
free  to  agree  upon  the  amonnt  of  Insurance, 
but  Is  required  to  state  In  the  policy  In  the 
form  of  a  single  provision  the  sum  of  money 
agreed  to  be  payable  In  the  event  of  the  death 
of  the  person  whose  life  Is  Insured,  except  as 
pertains  to  suldde  or  stated  hasardous  occu- 
pation. It  Is  believed  that  the  Legislature  In 
passing  this  act  was  acting  within  Its  un- 
doubted power  over  corporations,  and  that  the 
act  is  not  in  violation,  as  insisted  by  appel- 
lant that  It  was,  of  either  the  state  or  federal 
Constitution.  Ins.  Co.  v.  Daggs,  172  U.  8. 
557,  10  Sup.  Ct.  281,  43  Ia  Ed.  562;  Ins.  Co. 
V.  Cravens,  178  U.  S.  889,  20  Sup.  Ct.  692,  44 
L.  Ed.  1116 ;  Whitfield  v.  iBtna  Life  Ins.  Co., 
205  D.  8.  489,  27  Sup.  Ct  678,  51  L.  Ed.  895; 
Life  Ins.  Co.  v.  Clements,  140  U.  S.  226,  11 
Sup.  Ct  822,  86  lu  Ed.  407.  And,  further 
looking  to  the  provision  or  clause  in  question 
as  it  appears  In  the  policy,  It  is  concluded 
that  such  provision  operates  to  accomplish 
the  veiy  thing  which  the  law  disapproves  of. 
As  may  be  seen  from  the  recitals  on  the  face 
of  the  iKdlcy,  the  insurance  company.  In  con- 
sideration of  the  payment  of  the  premiums 
'Mentioned  In  the  schedule  below,"  agreed 
to  pay  at  the  death,  happening  without  regard 
to  any  period  of  time,  of  the  Insured  "the 
amonnts  stipulated  In  said  schedule."  The 
amount  and  only  amount,  "stipulated  In  said 
schedule"  is  $460.  Then  the  provision  in  con- 
troversy appears  below  the  schedule,  but 
forms  no  part  of  Its  contents.  This  provision 
or  condition  plainly  has  for  its  purpose  and 
object  so  far  to  modify  the  preceding  first 
or  main  stipulation  for  Insurance  as  to  pro- 
vide for  payment  of  only  one-half  of  the 
agreed  "amount  stipulated  in  said  schedule" 
if  the  Insured  should  die  within  six  mouths 
from  the  date  of  the  policy.  Thus  the  lan- 
guage of  the  preceding  first,  or  main,  agree- 
ment In  the  policy  may  be  regarded  as  speci- 
fying on  the  schedule,  or  face,  of  the  policy 
the  full  sum  of  $460,  to  be  payable  on  the 
death  of  the  Insured,  happening  without  re- 
gard to  any  time  limit;  and  the  subordinate 
provision  Is  to  be  regarded  as  Intending  to 
modify  the  first  stipulation  to  pay  the  full 
ram  on  death  happening  at  any  time,  by  pro- 
viding a  benefit  leas  than  the  full  benefit  If 
death  happens  within  six  months  of  the  date 
of  the  policy.  Had  the  "said  schedule"  in  the 
policy  stated  the  amounts  insured  to  be  $225 
If  death  occur  within  six  calendar  months 
from  date  of  the  policy,  and  $450  U  death  oc- 
cur thereafter,  the  policy  might  have  been 
construed,  as  contended  by  a]M>ellant  to  be  in 
the  form  required  by  the  statute.  But  the 
first  clause,  or  main  agreement  or  acbedole, 
in  the  poUcy  did  not  so  state,  or  express  the 


agreement  of  the  amonnts  payable  on  the 
death  of  the  insured.  It  is  believed  that  the 
trial  court  did  not  err  tn  holding  that  the 
I>ollcy  was  not  In  the  form  required  by  law, 
and  that  as  a  consequence  of  noncompliance 
with  the  law  the  provision  In  question  was 
void  and  of  no  legal  effect  so  far  as  it  pro- 
vided for  a  less  sum  than  $450  upon  the 
death  of  the  insured  within  six  months  from 
the  date  of  the  policy.  Appellant  predicates 
error  in  allowing  appellee  to  recover  12  per 
cent  damages  on  the  amount  of  $450  Insur- 
ance in  the  policy,  upon  the  ground  that  her 
demand  made  of  the  insurance  company  for 
the  payment  of  the  amount  insured  specified 
the  sum  of  $225,  and  not  the  greater  sum  of 
$450.  The  policy  provides  that  the  Insurance 
company  will  pay  the  amount  of  Insurance 
immediately  upon  due  proof  of  the  death  of 
the  deceased.  It  appears  that  on  Saturday, 
after  the  death  of  the  Insured  on  Friday 
morning  before,  the  witness  Billups,  acting 
for  the  appellee,  took  the  policy  and  receipts 
to  the  office  of  the  witness  Uarvey,  who  was 
the  division  superintendent  of  appellant  com- 
pany. The  division  superintendent  took  the 
policy  and  receipts,  and  prepared,  as  he  says, 
all  proofs  of  death  required  by  tne  policy, 
and  forwarded  the  policy,  laoeipts,  and  proof 
of  death  to  the  home  o£Soe  of  appellant  Ap- 
pellee from  that  date  until  the  trial  of  the 
case  was  never  In  possession  of  nor  saw  the 
policy.  On  Wednesday  following  the  making 
of  proofs  of  death  the  appellee  went  to  the 
office  of  the  division  superintendent  and 
was  informed  by  bim,  as  he  says,  that: 

"The  policy  was  more  than  four  weeks  in  ar- 
rears, and  was  out  of  benefit,  and  that  the  com- 
pany was  not  liable  on  the  policy,  and  that  she 
could  not  recover  anything." 

Appellee  testifies  that  the  division  superin- 
tendent further  stated  to  her: 

"That  if  my  policy  was  not  lapsed,  it  was  for 
$225,  as  it  had  been  in  effect  leas  than  six 
months.  I  thought  that  $225  was  all  they  owed 
me." 

Afterwards,  on  May  28,  1016,  appellee 
wrote  to  appellant  company  the  following  let- 
ter: 

"I  hereby  make  demand  upon  yon  for  the  pay- 
ment of  the  sum  of  $225.00  due  me  on  policy  No. 
1186212  issued  by  you  on  the  life  of  my  son 
Johnie  Hawkins  on  or  about  January  25,  1915 ; 
said  policy  being  now  in  your  possession,  and  a 
better  description  of  which  I  am  unable  to  give. 
My  son  came  to  his  death  in  Marshall,  Texas,  on 
14th  day  of  May,  1915,  and  I  am  the  beneficiary 
named  in  said  policy." 

Appellant  received  the  letter  either  the 
next  day,  or  within  two  days  after  the  Aafe 
of  the  letter,  and  did  not  thereafter  pay  any 
Insurance  to  appellee,  and  she  filed  salt  on 
July  5,  1015. 

[4]  As  disclosed  by  the  evidence.  It  Is  be- 
lieved that  appellant  has  subjected  itself  to 
liability  for  payment  of  the  12  per  cent  dam- 
ages on  the  amount  of  $460  Insurance.  The 
sum  of  $450,.and  no  less  snm,  la,  as  determin- 
ed above,  the  amount  of  Inanrance  that  appel- 
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lant  Is  legally  liable  by  the  face  of  Its  policy 
to  pay  to  the  policy  bolder.  And  article  4746, 
Vernon's  Sayles'  Civ.  Stat,  Intends,  It  Is 
thought,  to  require  the  Insurance  company, 
on  a  demand  by  the  policy  bolder  which  Is 
tnade  after  the  policy  is  due  and  payable  ac- 
cording to  its  terms,  to  pay  to  such  policy 
holder  within  the  required  time  the  amount 
of  insurance  It  is  legally  liable  nnder  the 
policy  to  pay;  and.  If  there  Is  failure  to  so 
pay,  then  to  assess  as  damages  12  per  cent,  of 
the  amount  the  company  is  legally  liable  to 
pay  under  the  policy.  And  providing,  as  the 
article  does,  that  12  per  cent,  damages  shall 
be  assessed  on  the  amount  of  the  company's 
liability  under  the  policy,  the  Insurance  com- 
pany may  not,  it  Is  believed,  predicate  a  de- 
fense against  the  damages  upon  the  fact 
alone  that  the  "demand"  as  made  recited  a 
less  amount  as  due  than  Its  legal  obligation 
under  the  policy.  And  It  may  not  be  said 
in  this  case  that  appellee  should  be  held  as 
precluded  from  recovering  damages  on  a  sum 
In  excess  of  that  stated  in  her  demand;  for 
when  the  letter  or  demand  is  read  In  the 
Ught  of  the  evidence  and  in  the  light  of  the 
legal  liability  of  appellant  on  the  policy.  It 
may.  be  well  said  that  the  Intendment  of  ap- 
pellee was  to  demand  payment  by  appellant 
of  the  full  liability  on  the  policy.  She  ex- 
plains that  the  words  "two  hundred  and 
twenty-flve  dollars"  were  put  in  the  letter  be- 
cause, based  on  what  appellant's  division  sn- 
pe^ntendent  had  Informed  her,  "I  thought 
that  was  all  they  owed  me." 
The  Judgment  la  affirmed. 


FRIGID  FLUID  CO.  v.  SID  WESTHHIMER 
CO.     (No.  604.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Oct  26,  1916.     Rehearing  Denied  Nov. 

16,  1916.) 

1.  Estoppel  «=»119— Pzbeuptoby   Chabqb!— 
questiok  fob  jubt. 

When  an  estoppel  or  waiver  is  pleaded  and 
supported  by  evidence,  it  is  a  valid  objection  to 
peremptory  charge  for  the  other  party,  and  such 
issue  should  always  be  submitted  to  the  jury. 
[Ed.  Note.— For  othjr  cases,  see  Estoppel, 
Cent  Dig.  {  309;    Dec.  Dig.  iS=>119.] 

2.  Apfeai.  and  Ebbob  ^=91062(5)— Habicless 
Ebbob— Submission  or  IseuK— Iumaiebial- 

ITT. 

Where  the  seller  of  embalnuni;  fluid  war- 
ranted it  to  t>e  good  for  the  purpose  mtended  and 
the  buyer  pleaded  breach  of  such  warranty,  it 
was  immaterial  what  the  value  of  the  fluid  was 
at  the  point  of  shipment,  and  any  alleged  error 
in  submitting  the  issue  of  such  .value  is  harm- 
less. 

'[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4218;  Dec.  Dig.  «=» 
1062(5).] 

3.  Tbial  «=9350(2)— SuBMiSBioir  of  Issues  — 

EVIDENTIABT    FACTS. 

In  submitting  cases  upon  special  issues,  the 
court  should  submit  the  ultimate  issue,  and 
not  issues  evidentiary  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  828.  882:  Dec.  Dig.  <8=>350(2).] 


4.  Sales  «=»447— Bbsaor  or  WABBAirrr  — 
SuBuissioN  OF  Issues— Evidkntiabt  FajCTBi. 

In  action  by  seller  of  embalming  fluid  for 
purchase  price,  defended  on  the  ground  of  breach 
of  warranty,  refusal  to  submit  Issue  as  to  man- 
ner of  use  of  fluid  was  not  error,  the  manner 
of  use  being  only  evidentiary  on  the  issue  of 
breach  of  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  C^t 
Dig.  i  1318;    Dec.  Dig.  <S=»447.] 

5.  SaI'BS  <S=»447— ^Bbeaoh  of  Wabbawtt  — 
Submission  or  Issues  —  Etidentulbt 
Facts. 

Refusal  of  special  issue  whether  such  fluid 
would  produce  satisfactory  results  on  the  bodies 
of  dead  mulattos  was  not  error,  where  the  fluid 
was  sold  for  general  use. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ;  1318;   Dec.  Dig.  «=»447.] 

6.  Appeal  and  Ebbob  <S=»1062(5)— Habmlebb 
Ebbob— Submission  or  Issues. 

Although  admission  of  testimony  of  witness 
that  embalming  fluid  had  no  market  value  was 
erroneous,  the  error  was  harmless,  where  the 
issue  was  on  breach  of  warranty  and  not  marl^ 
value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4218;  Dec.  Dig.  «=» 
1062(5).] 

7.  Sales  €=»448  —  Bbeach  of  Wabbahtt— 
Rights  or  Pabties. 

Undsr  contract  for  sale  of  embalming  fluid 
by  which  the  seller  furnished  an  embalming  table 
free  of  charge  and  the  court  declared  rescission 
for  breach  of  warranty  of  fluid,  Judgment  few 
seller  for  value  of  the  table  was  erroneous, 
where  pnrdiaser  offered  return  of  the  table. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1319;    Dec  Dig.  «=>448.] 

Appeal  from  Harris  County  Ootirt ;  Clart  G. 
Wren,  Judge. 

Action  by  the  Frigid  Fluid  Clompany 
against  the  Sid  Westhelmer  Company.  Judg- 
ment for  plalntlfl  in  part,  and  plalnttfT  ap- 
peals.   Reformed  and  affirmed. 

Hunt,  Myer  &  Teagle  and  Rodman  S.  Cos- 
by, all  of  Houston,  for  appellant  Ouynes  * 
Colgln,  of  Houston,  for  appellee. 

WALTHAIjL,  J.  This  suit  was  brought  on 
a  written  contract  in  the  county  court  at  law 
by  the  appellant,  Frigid  Fluid  Company, 
against  the  appellee,  Sid  Westhelmer  Com- 
pany, to  recover  the  purchase  price  of  40 
cases,  or  960  bottles  of  an  embalming  fluid 
known  as  Frigid  Fluid.  The  contract  Is  In 
the  form  of  an  order  for  goods;  Its  date  Is 
September  5,  U911;  order  Is  to  ship  to  aiH 
pellee  at  Houston,  Tex.;  to  be  shipped  at 
once;  the  price  Is  stated  to  be  $16^20  per 
case,  first  payment  $25,  due  February  1, 1912, 
and  $25  monthly  until  paid;  6  per  cent  dis- 
count. The  order  includes  one  tablev  $95, 
gratis.  It  is  alleged  that  the  goods  wure  de- 
livered to  the  Atchison,  Topeka  &  Santa  F4 
Railway  Ompany,  at  Chicago,  HI.,  consigned 
'to  appellee;  that  the  goods  were  shipped  dur- 
ing the  months  of  October  and  November, 
1911,  and  were  received  In  good  condition  and 
accepted  by  appellee  and  used  for  many 
months ;  that  appellee  had  paid  $61X)8  of  the 
total  price,  and  defaulted  as  to  the  balance; 


«=9Far  other  csias  we  lam*  topic  aiid  KBT-NUUBBR  In  all  Key-Numbsred  DlgesU  snS  Ind«xe< 
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mat  the  embalmlBg  table  was  delivered  grat^ 
uitonslf ,  provided  appellee  woald  pay  for  tbe 
fluid;  tbat  prior  to  tbe  time  of  this  sale, 
appellee  bad  bonght  and  used  goods  similar 
to  the  goods  sued  for.  Appellee  admitted  the 
execution  of  the  written  order,  but  denied 
that  It  evidenced  the  entire  agreement,  and 
alleged  that  appellant's  agent,  making  the 
sale,  had  made  certain  representations  as  to 
the  quality,  fitness,  and  e£9clency  of  the  fluid 
for  the  purposes  for  which  It  was  known  the 
'fluid  was  to  be  used;  that  said  agent  war- 
ranted the  fluid  to  be  of  the  very  finest  and 
highest  qaallty,  and  fit  In  every  way  for  em- 
balming dead  human  bodies;  the  same 
would  give  appellee  sattsfiBcUon,  and  could 
be  returned  If  unsatisfactory  or  not  as  rep- 
resented; that  said  warranties  and  lepxesaio 
tatlons  were  material  and  the  indndiig  cause 
of  the  sale;  that  appellee  relied  thereon; 
tbat  the  fluid  was  absolutely  worthless  for 
the  purpose  of  embalming  dead  human  bodies 
— and  pleaded  a  breach  of  warranty.  Appel- 
lee prayed  tor  a  rescission,  and  tendered 
back  the  unused  fluid  and  table,  and  offered 
to  pay  the  contract  price  for  the  used  portion 
of  the  fluid,  and  In  the  alternative,  if  rescis- 
sion were  denied,  that  appellant  Uike  noth- 
ing because  of  a  total  failure  of  considera- 
tion, and  r^rery  of  the  $51.08  and  the 
freight  charges  paid  by  it,  and  In  the  alterna- 
tive for  damages  In  ofTset  to  the  contract 
price  for  partial  failure  of  consideration.  Ap- 
pellee admitted  in  Its  pleadings  that  It  had 
used  at  least  eight  cases  of  the  fluid;  that 
about  August  1, 1912,  it  had  ofFered  to  return 
the  remainder  of  the  fluid  and  the  table  on 
discovering  the  unfitness  of  the  fluid.  Appel- 
lant pleaded  tbat  appellee,  by  using  the  fluid 
for  so  long  a  period,  had  waived  any  right  to 
return  same  and  was  estopped  to  deny  its 
IlaUIlty  for  the  purchase  price.  The  case 
was  tried  before  a  jury,  and  submitted  upon 
q>eclal  Issues.  The  Issues  and  answers  ate 
as  follows: 

"(1)  Do  you  believe  from  a  preponderance  of 
the  evidence  that  the  fl-jld  which  plaintiff  ship- 
ped to  defendant,  and  which  has  not  been  os^, 
would  perform  the  service  of  embalming  dead 
bodies  m  a  satisfactory  manner,  it  properly  naed 
by  a  skilled  embalmer,  or  do  yon  not?  Answer: 
We  do  not. 

"(2)  Do  you  or  do  yon  not  believe  from  a 
preponderance  of  the  evidence  that  the  said 
flnid  that  has  not  been  used  by  defendant  had 
any  value  for  use  as  an  embalming  fluid  In 
Houston,  Tex.,  at  the  time  it  was  shipped  by 
plaintiff  to  defendant  in  Houston?  Answer: 
We  do  not" 

"(4)  Do  you  or  do  you  not  believe  from  a 
preponderance  of  the  evidence  that  said  fluid 
that  has  not  been  used  by  defendant  had  any 
value  for  use  aa  an  embalming  fluid  in  Chi- 
cago, Hi.,  at  the  time  it  was  shipped  by  plain- 
tiff to  defendant?  Answer:  We  do  not. 
S"((^  How  many  bottles  of  said  fluid  which 
laihtifl  shipped  to  defendant  have  been  used  by 
efendant?    Answer:  264  bottles. 

"(6)  What  was  the  reasonable  market  value 
of  the  table  mentioned  in  the  testimony  in  Chi- 
cago, 111.,  at  the  time  it  was  shipped  to  de- 
fendant?   Answer:  180.00." 


Thereupon  the  court  entered  this  Judgment: 
In  favor  of  plaintiff  against  the  defendant 
tor  the  sum  of  $239.11,  being  the  amount  due 
at  the  contract  price  fbr  11  cases  (264  bot- 
tles) of  the  fluid  used  by  defendant,  and  $90 
for  the  table,  plus  interest  to  date  of  Judg- 
ment; that  plaintiff  also  recover  of  the  de- 
fendant the  remaining  29  cases  of  fluid  now 
in  defendant's  possession,  and  in  the  event 
defendant  failed  or  refused  to  deliver  same 
to  the  platntlft  within  ten  days,  that  plaintlfT, 
in  that  event,  should  also  recover  of  defend- 
ant the  sum  of  $469.80,  being  the  value  of 
the  remaining  cases  of  the  fluid  at  the  con- 
tract price.  From  this  Judgment,  the  plaintiff 
appealed. 

[1]  Appellant's  flrst  ground  of  error  Is  di- 
rected to  the  refusal  of  the  court  to  give  a 
peremptory  instruction  to  flnd  for  appellant 
for  the  full  amount  of  its  dalm,  on  the 
ground  that  appellee  had  waived  any  right  to 
return  the  goods,  and  by  using  about  one- 
third  of  the  entire  goods  was  estopped  to  as- 
sert- that  they  were  of  no  value.  It  is  a 
valid  objection  to  the  giving  of  a  peremptory 
charge,  when  the  evidence  raises  an  issue  of 
waiver  or  estoppel;  It  b^ng  a  question  of 
fact  The  issue  should  have  been  submitted 
to  the  Jury.  In  this  case,  appellee  pleaded 
that  the  "fluid  was  worthless  at  the  very 
time  and  moment  of  its  delivery  to  said  rail- 
way company,"  and  "unflt  for  use  and  worth- 
less, and  was  not  then  or  at  any  time  in  good 
and  mercantile  condition,  and  was  at  all 
times  unflt  for  the  preparation  of  dead  hu- 
man bodies  for  burial,"  and  states  the  rea- 
sons why  the  fluid  was  worthless.  There  was 
evidence  offered  to  sustain  these  allegations. 
Westhelmer  said : 

"If  Frigid  Fluid  was  good  fluid,  It  was  worth 
it  ($8.10  per  dozen  bottles)  but  in  the  condition 
Utis  was,  it  wasn't  worth  anything;  it  wasn't 
fit  for  use;  it  would  be  a  detriment  to  my  busi- 
ness. •  •  •  I  discontinued  making  further 
monthly  payments  as  I  agreed  to  do  because  my 
embalmers  complained  to  me  that  the  fluid 
wasn^t  doing  the  proper  work." 

Fogel  said: 

"There  were  InstmctionB  given  by  the  Frigid 
Fluid  Company  as  to  how  this  particular  fluid 
should  be  used.  I  followed  those  instructions 
in  embalming  these  bodies,  lliis  fluid  made  the 
bodies  that  were  embalmed  with  it  kind  of  ashy. 
*  •  •  All  those  which  I  embalmed  which  we 
held  would  turn  a  dull  grayish,  or  putty-Uke 
color.    •    •    •    Tbia  wasn't  good  fluld.^' 

Other  witnesses  testified  to  practically  the 
same.  The  appellee  alleged  and  offered  proof 
to  the  effect  that  an  agent  of  appellant  rep- 
resented and  warrantod  the  fluid  to  be  of  the 
highest  grade  and  quality,  and  fit  lu  every 
way  for  the  purposes  and  uses  of  embalming 
dead  human  bodies.  The  Jury  found  that  the 
fluid  was  worthless  for  the  purpose  of  em- 
balming dead  human  bodies. 

In  the  case  of  Hayden  et  aL  v.  Houghton 
et  al.,  24  S.  W.  803,  an  action  by  the  seller 
against  the  purchaser  of  cigars,  sold  by  an 
agent  or  drummer,  in  which  the  purchaser  al- 
leged that  the  goods  were  purchased  under  a 
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warranty  that  ihey  were  good,  mercbantable, 
and  salable  dgare,  .and  that  after  deliyery 
the  purchaser  discovered  that  the  dgars 
were  of  no  value  and  were  worthless,  and  for 
that  reason  they  were  not  liable  for  the  con- 
tract price  or  for  any  sum,  and  where  there 
was  evidence  tending  to  establish  the  Issues 
presented,  and  there  was  evidence  tending 
to  show  that  after  the  cigars  were  received 
the  purchaser  used  some  of  them  and,  after 
discovering  that  they  were  worthless,  offered 
to  return  them,  the  Court  of  Civil  Appeals 
for  the  Third  District  said: 

"Whether  the  warranty  was  waived,  or  the 
cigars  were  accepted  in  such  a  manner  as  to 
constitute  a  waiver  of  the  warranty,  were  ques- 
tions of  fact  that  the  jury  should  have  been 
permitted  to  determine  under  all  of  the  evi- 
dence before  them,  accompanied  with  proper  in- 
Btructims  from  the  trial  court.  The  law  does 
not  undertake  to  say  that  certain  acts  shall 
bring  about  a  waiver  of  the  warranty,  or  that 
certain  acts  will  constitute  an  acceptance  of  the 
article  sold;  and,  in  the  absence  of  a  declara- 
tion of  law  to  that  effect,  the  court  should  per- 
mit the  jury  to  ascertain  these  issues  from  aU 
of  the  facts  before  them." 

To  the  same  effect  is  Brantley  v.  Thomas, 
22  Tex.  275,  73  Am.  Dec  264;  Wright  v. 
Davenport,  44  Tex.  106;  Evans  v.  Goggan,  6 
Tex.  Civ.  App.  129,  23  S.  W.  854.  The 
requested  peremptory  instruction  should  not 
have  been  given,  and  the  assignment  is  over- 
ruled. 

[2]  The  second  error  assigned  Is  to  the 
action  of  the  court  in  submitting  issue  No. 
4,  It  being  asserted  that  the  evidence  as  to 
the  value  of  the  fluid  at  Chicago,  111.,  was 
undisputed,  and  it  was  therefore  error  to 
submit  any  such  Issue  to  the  Jury.  .It  Is 
not  apparent  to  us  what  pertinency  the  Is- 
sue indicated  had.  Under  the  Issues  raised 
by  the  pleadings,  the  value  of  the  fluid  in 
CMcago  was  immaterial.  The  issue  raised 
by  the  defendant's  pleading  was  that  rep- 
resentations and  warranties  had  been  made 
respecting  its  fitness  and  eflSdency  for  em- 
balming human  bodies  after  death ;  that  the 
same  were  material,  were  relied  upon  and  in- 
duced the  purchase  of  the  fluid,  and  that 
the  fluid  did  not  come  up  to  the  representa- 
tlMis  and  warranty  made  respecting  It  This 
was  the  vital  Issue  In  the  case.  Marliet  val- 
ues of  the  property  in  Chicago  or  any  other 
place  were  wholly  irrelevant.  If  the  defend- 
ant failed  to  establish  his  defense  as  pleaded, 
he  was  liable  for  the  contract  price.  If  be 
did  estabUsb  the  truth'  of  his  allegations,  re- 
specting the  warranty  and  representations, 
be  was  not  liable  for  anything  unless  he 
failed  to  return  the  unused  fluid.  Any  sup- 
posed error,  therefore,  with  reference  to  the 
fourth  special  Issue  Is  harmless,  as  it  was 
an  wholly  Irrelevant  issue. 

[3]  The  third  assignment  complains  of  the 
refusal  to  submit  this  Issue: 

"Could  a  careful  and  experienced  embalmer 
use  embalming  fluid,  such  as  is  contained  in  the 
eighty  dozen  bottles  sold  b^  plaintiff  to  defend- 
ant, is  the  abdominal  cavity  of  a  corpse  and 
use  some  other  fluid  bt  the  arteries  and  thus 


Ijoth  preserve  the  corpse  and  prevent  an  ashy 
color  of  the  corpse?" 

The  Issue  was  properly  refused.  It  related 
to  an  evidentiary  fact  In  submitting  cases 
upon  special  Issues,  the  court  should  submit 
the  ultimate  issue,  and  not  Issues  evidentiary 
thereto.  It  might  be  that  a  careful  and  ex- 
perienced embalmer  might  have  used  the  fluid. 
In  the  abdominal  cavity  of  a  corpse  and  used 
some  other  fluid  in  the  arteries,  and  thus 
preserve  the  corpse  and  prevent  an  ashy, 
color  thereof,  and  yet  it  would  not  necessarily 
follow  that  the  Frigid  Fluid  sold  defendant 
was  altogether  an  efficient  embalming  fluid. 
Indeed,  it  would  seem  to  show  its  unfitness 
and  inefficioicy  if  it  could  only  be  used  in 
the  abdominal  cavity  and  some  other  fluid 
had  to  be  used  in  the  arteries. 

[4]  In  the  fourth  assignment  complaint  Is 
made  of  the  refusal  of  this  ISsue: 

"In  all  the  bodies  upon  which  defendant  and 
its  embalmers  used  the  frigid  fluid  purchased 
in  the  fall  of  1911.  was  all  of  the  blood  removed 
from  the  veins  ana  surface  tissues?" 

This,  likewise,  submitted  an  evidentiary 
fact  and  not  an  ultimate  issue.  The  answer 
to  this  Issue,  whether  In  the  affirmative  or 
in  the  negative,  would  have  tended  merely 
to  prove  or  disprove  the  truth  of  the  allega- 
tions respecting  the  unfitness  of  the  fluid. 
It  would  not  necessarily  control  the  issue, 
and  there  was  no  error  in  refusal  to  submit 
the  issue. 

[S]  The  fifth  assignment  complains  of  the 
refusal  to  submit  this  special  Issue: 

"Will  the  embalming  fluid  sold  by  plaintiff 
to  defendant  in  October  and  November,  1911, 
when  used  careful]^  upon  the  bodies  of  dead 
mulatto  negroes,  produce  satisfactory  results  as 
to  the  preservation  of  the  body,  and  the  color  of 
the  bodyr 

This,  likewise,  would  be  merely  an  eviden- 
tiary issue.  The  fluid  was  not  bought  for 
the  special  purpose  of  embalming  dead  mulat- 
to negroes,  and  the  warranty  was  not  re- 
stricted to  Its  effect  upon  such  corpses.  A 
flndlng  of  satisfactory  results  when  used 
upon  such'  bodies  would  not  conclude  tbe- 
isBue  as  to  its  fltness  and  efficiency  generally 
as  an  embalming  fluid. 

[B]  Error  is  next  assigned  to  the  refusal 
of  the  court  to  strike  out  the  testimony  of 
the  witness  Settegast,  to  the  effect  that  fluid 
which  would  turn  the  face  of  a  corpse  a  dull 
grayish  or  putty-like  color  had  no  market 
value,  the  ground  of  the  objection  being  that 
the  witness  had  never  bought  or  sold  any 
such  fluid,  and  did  not  know  of  any  such 
sale,  and  therefore  vras  not  qualified  to  tes- 
tify to  the  market  value  of  such  fluid. 

As  we  have  indicated  above,  the  question, 
of  market  values  is  wholly  irrelevant  in  this 
case.  Had  the  objection  be«i  made  that  such 
testimony  was  irrelevant,  it  would  have  been 
well  taken,  but  none  such  was  urged,  and,  as 
to  the  particular  objection  urged,  the  testi- 
mony of  the  witness  shows  that  he  had  been 
In  the  undertaker  business  for  a  long  time, 
and  was  well  qualified  to  testify  respecting 
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embalming  flnldB;  and  we  think  there  was 
no  error  tn  admitting  his  testlmosiy,  as 
against  the  partlcnlar  obJectl<M  urged;  and, 
If  it  was  error,  It  was  harmless,  as  It  re- 
lated to  an  lrrd.eTant  Issne  wbldi  seems  to 
have  been  raised  by  the  parties. 

For  the  reasons  indicate,  we  are  of  the 
opinion  that  appellant's  assignments  of  er- 
ror shonld  all  be  overruled. 

[7]  Appellee  presents  a  cross-assignment, 
complaining  of  the  action  of  the  court  in 
rendering  Judgment  against  It  for  the  value 
of  the  table.  This  cross^sslgnment  Is  well 
taken,  and  should  be  sustaii^.  From  an  in- 
spection of  the  Issues  submitted  to  the  Jury, 
it  is  apparent  that  the  controlling  issues  in 
this  case,  respecting  the  warranty  relied  upon 
by  tbe  defendant,  was  not  submitted  to  the 
jury.  It  must  be  aasumed  that  the  same 
were  resolved  by  the  court  in  favor  of  the 
appellee,  as  the  Judgment  which  was  render- 
ed can  be  accounted  for  in  no  other  way. 
The  effect  of  the  court's  Judgment  was  to 
rescind  the  contract  In  so  far  as  concerned 
the  29  cases  which  defendant  had  on  hand. 
Am  to  those  cases,  the  decree  was  that  the 
plaintlfr  should  recover  the  same  from  de- 
fendant ;  and,  in  the  alternative,  for  Its  val- 
ue. If  the  defendant  failed  to  deliver  said 
cases.  If  the  defendant  had  the  right  to  re- 
scind as  to  those  29  cases,  it  also  had  the 
rigbt  to  rescind  as  to  the  table.  It  tendered 
a  return  of  the  table  with  the  unused  fluid. 
The  Judgment,  therefiwe,  should  have  been 
in  favor  of  the  plaintiff  for  the  value  at  the 
contract  price  of  the  11  eases  used  by  de- 
fendant, with  interest,  less  the  credit  of  $51 
which  had  been  paid  by  the  defendant,  and 
for  the  return  of  the  29  cases  and  the  table, 
and,'  in  the  alternative,  for  the  value  of  said 
29  cases  and  table  at  the  contract  price,  if 
the   same  was  not  returned  by  defendant 

Xbe  Judgment  is  so  reformed,  and,  as  re- 
formed, affirmed. 


IaAND  V-  JOHNSON.     (No.  6714.)  • 

(Coart  of  CivO  Appeals  ot  Texas.    San  Antonio. 

Oct.  26,  1916.    Rehearing  Denied 

Nov.  22,  1916.) 

1.  Appxai.  aitd  Ebbob  ^ssTSS-Asbiormkntb 

OOP  ElBBOB— JOIHDEB  OF  SEVBBAI.  MaTTXBS. 

In  a  landlord's  suit  against  her  tenant,  de- 
fendant's assignment,  complaining  of  the  re- 
fusal to  give  special  charges  and  the  court's 
failure  to  submit  defendant  s  claims  for  repairs 
and  for  actual  and  exemplary  damages  for  suing 
out  a  writ  of  sequestration,  joining  separate 
and  distinct  matters  in  violation  of  the  rules, 
could  not  be  considered. 

r£d.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  IS  3028,  8029;  Dec.  Dig.  «=> 
736.] 

2.  iJiNDLOBn  Awn  Tenant  €=»285(5)— Kecov- 

EBT   or  PBKMISES— iNSTBCCnON— CONBTEUO- 
TION. 

In  a  landlord's  suit  against  her  tenant,  tiie 
instruction,  as  to  the  lease  contract  in  evidence, 
Uiat  under  its  terms,  in  case  of  fire  and  damage 


to  the  premises,  the  matter  of  repair  was  with- 
in the  discretion  of  the  lessor,  and  that  the  ques- 
tion of  fitness  for  occupancy  after  the  fire  was 
solely  within  plaintiff's  determination,  and  that 
if  she  decided  the  premises  to  be  unfit  for  oc- 
cupancy, and  not  to  repair  or  rebuild,  such  de- 
cision was  binding  on  defendant,  and  his  rights 
under  the  lease  terminated,  did  not  affirmatively 
state  any  rule  that  the  lessor  could  in  bad  faith 
without  excuse  or  justification  take  advantage 
of  the  word  "deem  in  the  lease  to  arbitrarily 
terminate  it. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S  1199;  Dec.  Dig.  <S=»285(6).] 

8.  IjANDI.obd  and  Tenant  iS=»285(4)— Tebmi- 
NATioN  or  IiEase— Fraud  of  Landlord— 

SOFFICIENCT  or  EVIDENCE. 

In  a  landloni's  suit  a^inst  her  tenant,  evi- 
dence held  insufficient  to  justify  a  finding  that 
plaintiff  acted  fraudulently  in  electing  to  termi- 
nate the  lease,  and  not  to  repair  after  a  fire, 
and  merely  pretended  to  deem  the  premises  un- 
fit for  occupancy. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tmant,  Cent.  Dig.  i  1197;  Dec.  Dig.  <8=» 
285(4).] 

4.  Landix>bd  AND  Tenant  «b9160(2)— Lbasb— 
Election  to  Rebttild. 

The  clause  of  a  lease  that  in  case  of  fire  the 
lessee  should  give  immediate  notice  to  the  lessor, 
who  should  cause  the  damages  to  be  repaired, 
but,  if  the  premises  were  deemed  by  the  lessor 
to  be  so  damaged  as  to  be  unfit  for  occupancy, 
"or  if  the  lessor  should  decide  not  to  rebuild," 
the  lease  should  cease  and  rent  be  paid  up  to 
the  time  of  the  fire,  meant  that,  if  any  of  the 
several  houses  on  the  premises  was  completely 
destroyed,  the  landlord  could  elect  whether  or 
not  to  rebuild. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  545;  Dec.  Dig.  ®=>150(2).] 

5.  Landlord  and  Tenant  e=»285(5)— Ques- 
tion fob  Juby— Constbuction  or  Lease. 

In  a  landlord's  suit  against  her  tenant,  where 
there  was  no  pleading  that  a  clause  of  the  lease 
giving  the  landlord  the  right  to  terminate  the 
lease  in  case  of  fire  was  ambiguous,  and  no  evi- 
dence was  introduced  as  to  what  was  in  the 
minds  «f  the  parties  making  the  contract,  the 
question  whether  the  lease  had  reference  to  a 
fire  that  should  destroy  all  or  practically  all  of 
the  buildings  on  the  premises,  or  such  a  fire  as 
in  fact  occurred,  whidi  substantially  injured 
them,  but  did  not  destroy  all,  could  not  become 
a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {  1199;  Dec.  Dig.  <S=» 
285(6).] 

6.  I.ANDLOBD  AND  TENANT  ®=>285(5)— BeOOV- 

ERY  or  Possession- Instruction— Pebemp- 

TOBT  Chabge. 
In  suit  against  a  tenant  by  his  landlord, 
who  by  the  lease  had  an  election  to  terminate  or 
rebuild  in  case  of  fire,  where  a  paragraph  of 
the  charge  was  that,  under  the  admitted  facts, 
the  lessor,  on  a  specified  date,  was  the  owner 
of  the  premises  and  entitled  to  iKMSesaion,  and 
that  she  was  entitled  to  such  a  sum  for  use  and 
occupancy  as  the  jury  might  find  to  have  been 
the  fair  rental  value  for  the  time  the  premises 
were  held  by  defendant  after  the  specined  date, 
Ae  charge  was  a  peremptory  instruction,  not 
only  to  nnd  for  plaintiff  for  possession,  tmt  for 
the  fair  rental  value,  though  the  first  and  sec- 
ond paragraphs  informed  the  jury  of  the  reasons 
relied,  on  by  the  court  in  reaching  its  conclusion. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,    Cent   Dig.   I   1199;     Dec.    Dig.   «=» 
1285(6).] 
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7.  Appkai,  and  Ebbob  «=9 1068(8)— Habmucbs 
Ebbob— Inbtbtjctions. 
In  a  landlord's  suit  against  her  tenant, 
where  the  second,  third,  and  fourth  paragraphs 
of  the  charge  were  in  effect  a  peremptory  in- 
Btniction  to  find  for  plaintiff  for  the  possesion 
and  the  fair  rental  value  of  the  premises  from  a 
date  until  defendant  surrendered,  and  were  not 
objected  to  by  defendant,  whether  the  court 
erred  in  giving  the  first  paragraph  of  the  charge, 
informing  the  jury  of  the  reasons  rdied  on  by 
him  in  concluding  the  lease  terminated  on  the 
date  specified  in  the  third  paragraph,  was  imma- 
teriaL 

.  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  <  4227;  Dec.  Dig.  ♦=»1068(8); 
Trial,  Cent  Dig.  |  475.) 

Appeal  from  District  Court,  Nueces  Coun- 
ty;  W,  B.  Hopkins,  Judge. 

Suit  by  WjUllam  Uehlinger  and  Annie  TTeh- 
linger  against  Charles  Land  and  another, 
wherein  Anna  Ueblinger,  under  the  name  of 
Annie  Ueblinger  Johnson,  filed  an  amended 
petition.  From  a  judgment  for  plaintiff  Anna 
Uehlinger  Johnson,  defendant  Land  appeals. 
Judgment  affirmed. 

H.  D.  McDonald  and  Bi  P.  Scott,  botb  of 
Corpus  Chrlstl,  for  appellant  Pope  &  Sxith- 
eriand,  6.  B.  Scott,  Boone  &  Pope,  and  Oow- 
an  Jones,  all  of  Corpus  Cbristi,  for  appellee. 

MOURSUND,  J.  William  Uehlinger  and 
wife,  Anale  Uehlinger,  on  May  11, 1912,  sued 
Charl^  Laud  and  Mrs.  E.  P.  Cooper,  in  tres- 
pass to  try  title,  for  certain  real  estate  In 
Corpus  GbrlstL  At  the  same  time  plaintiff 
sued  out  a  writ  of  sequestration,  upon  an 
affidavit  made  by  plaintiff  Annie  Uehlinger. 
The  sequestration,  upon  motion  of  defendant 
Land,  was  quashed  on  March  13,  1913.  On 
November  2,  1916,  said  Annie  Uehlinger,  un- 
der the  name  of  Annie  Uehlinger  Johnson, 
ffied  her  first  amended  original  petition, 
having  obtained  permission  to  prosecnrte  the 
suit  without  being  Joined  by  B.  O.  Johnson, 
who  married  her  and  abandoned  her  after 
she  was  divorced  from  Uehlinger.  She 
sought  to  recover  rents  in  the  sum  of  $3,600 
per  annum,  and  also  $7,200  for  every  year 
since  the  Institution  of  the  suit  for  rents  she 
would  have  received  from  a  building  she  was 
prevented  from  erecting  because  of  Land's 
refusal  to  surrender  po&sesslon  of  the  prem- 
ises. 

Land  pleaded  that  he  had  leased  the  prem- 
^8  from  J.  W.  Stacey,  who  had  sold  such 
premises  and  assigned  the  lease  to  Mrs. 
Annie  Uehlinger  Johnson,  and  that  he  recog- 
nized her  as  his  landlord  thereafter;  that 
the  lease  by  its  terms  was  to  terminate  De- 
cember 31,  1913;  that  about  November  20, 
1911,  the  kitchen  and  bake  oven  on  said 
premises  were  destroyed  by  fire;  that  such 
fire  did  not  so  damage  the  premises  as  to 
make  them  unfit  for  occupancy,  and  under 
the  terms  of  the  lease  the  landlord  should 
cause  the  damages  to  be  repaired  forthwith; 
that  Mrs.  Johnson,  although  requested  to 
promptly  repair  the  buildings,  refused  to  do 


so,  wliereupon  defendant  Land,  at  bis  own 
expense,  in  the  sum  of  $1,400,  made  the  re- 
pairs reasonably  necessary  to  place  the  build- 
ing in  a  "usable  and  tenantable"  condition 
for  the  uses  and  purposes  for  wtii(di  he  had 
rented  the  same.  He  prayed  for  Judgment 
for  such  sum  of  $1,400,  and  further  recon- 
vened for  damages  alleged  to  have  been 
caused  by  the  issuance  of  the  writ*  of  se- 
questration, whldi  he  alleged  was  wroug- 
fully  Issued.  He  claimed  actual  damages  in 
the  sum  of  $260  for  a  iieriod  of  nine  days 
during  which  the  sheriff  bad  possession  of 
the  premises;  also  actual  damages  in  the 
sum  of  $920  paid  out  for  premiums  on  the 
replevy  bond  given  by  bim;  also  tor  $10,000 
exemplary  damages. 

Mrs.  Johnson,  by  siqpplemental  petition, 
denied  that  the  lease  was  of  the  tenor  and 
effect  pleaded  by  defendant  Land,  and  al- 
leged: 

"That  said  lease,  among  other  things,  provided 
that  the  rental  thereof  should  b«  payable  the 
1st  day  of  each  and  every  month,  $121.30  per 
month  for  eadi  month  from  date  thereof  durmg 
the  year  1910,  $141.30  per  month  each  month 
during  the  year  1911,  $166.30  ea<dt  month  dur- 
ing the  year  1912,  and  $166.30  each  month  dur- 
ing the  year  1918,  and  that  said  rent  should  be 
paid  at  the  City  National  Bank  of  Corpus 
Cbristi,  Tex.,  in  advance  as  the  same  should 
fall  due,  and  that  default  for  ten  days  in  the 
payment  of  any  installment  should  cause  said 
defaulted  installment  to  bear  interest  at  the  rate 
of  10  per  cent,  per  annum  from  date  of  such 
default  until  paid,  and  that  in  case  of  fire  the 
lessee,  the  said  Chas.  Land,  defendant  herein, 
should  give  immediate  notice  to  the  lessor,  who 
should  thereupon  cause  the  damages  to  be  re- 
paired forthwith,  but  if  the  premises  were 
deemed  by  the  lessor  to  be  so  damaged  as  to  be 
unfit  for  occupancy,  or  if  the  lessor  should  de- 
cide not  to  rebuild,  the  lease  should  cease,  and 
the  rent  should  be  paid  up  to  the  time  of  the  fire, 
and  that,  in  case  of  default  in  any  of  the  afore- 
said covenants  or  in  the  payment  of  any  install- 
ment of  rent  the  lessor  had  the  right  to  declare 
said  lease  forfeited;  that  a  fire  occurred  on 
said  premises  on  or  about  the  20th  day  of  No- 
vember. 1911,  and  badly  damaged  and  injured  - 
the  building  and  improvements  of  said  property, 
and  plaintiff,  exercising  her  right  privilege,  and 
options  under  said  lease,  declined  to  repair  said 
buildine.  and  declared  said  lease  terminated,  and 
so  notified  defendant" 

She  further  alleged  that  Land  refused  to 
pay  the  rent  as  it  became  due,  and  failed  to 
surrender  the  premises,  although  he  had 
agreed  to  do  so,  whereupon  she  had  per- 
fected arrangements  to  erect  a  large  fire- 
proof building,  which  would  have  brought 
her  a  net  Income  of  $7,200  per  atmum.  She 
denied  all  allegations  to  the  effect  that  the 
writ  of  sequestration  had  been  wrongfully 
Issued,  and'  that  Land  had  suffered  dam- 
ages by  reason  of  its  Issuance^ 

Land  replied  by  supplemental  answer,  de- 
scribing the  damages  to  the  premises,  and 
alleging: 

"That  such  damages  were  not  of  such  extent 
as  to  justify  plaintiff  in  fairness,  reason,  and 
good  faith  to  defendant  in  declaring  said  lease 
forfeited,  and  the  defendant  says  such  refuBal 
of  plaintiff  to  repair  such  damages,  and  her  said 
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attempted  forfelttiTe  of  tbe  lease,  'wai  dtme  ca- 
pridoaaly  and  melidonsly  without  just  caose  or 
reason,  and  for  the  purpose  ot  injaring  this  de- 
fendant and  serving  her  own  selfish  purposes." 

A  verdict  was  returned  in  favor  of  plain- 
tiff for  the  title  and  possession  of  tbe  prem- 
ises, and  for  $200  per  month  for  24  months, 
with  interest  at  6  per  cent  Judgment  was 
rendered  In  accordance  with  the  verdict. 

[1]  By  the  first  assignment  of  error  com- 
plaint la  made  of  the  refusal  to  give  special 
charges  numbered  from  1  to  14,  inclusive, 
and  of  the  fbUure  of  the  court  to  submit  de- 
fendant's claims  for  repairs  and  for  actual 
and  exemplary  damages  for  suing  out  the 
writ  of  sequestration.  Appellee  objects  to 
the  consideration  of  such  a&sigument  on  the 
ground  that  appellant  has  therein  Joined 
several  separate  and  distinct  matters  in  vio- 
lation of  the  rules.  This  objection  must  be 
sustained.  Nelson  v.  Boggs,  177  S.  W.  1005; 
Foster  v.  Bennett,  178  S.  W.  1001;  Ralney 
T.  Old,  180  S.  W|.  923;  Browder  v.  School 
District,  172  S.  W.  152;  McConnon  v.  Mc- 
CJormlck,  179  S.  W.  276;  Klllman  v.  Young, 
171  S.  W.  1065. 

[2]  By  the  second  assignment  complaint 
is  made  of  the  first  paragraph  of  the  charge, 
which  reads  as  follows: 

"Ab  to  the  lease  contract  in  evidence  you  are 
instructed  that  under  the  terms  thereof,  in  case 
of  fire,  and  damage  by  reason  thereof  to  said- 
premisea,  the  matter  w  repair  of  said  premises 
was  within  the  discretion  of  the  lessor,  and  that 
the  qnestion  of  fitness  for  occupancy  after  the 
fire  was  solely  within  the  determination  of  plain- 
titr,  and  that,  if  plaintiff  decided  same  to  be 
unfit  for  occupancy,  or  not  to  repair  or  rebuild, 
such  decision  was  binding  upon  the  defendant, 
and  his  rights  under  said  Teaae  terminated." 

The  dauae  of  the  lease  to  whidi  this  para- 
graph relates  reads  as  foUows: 

"That  the  leasee  shall,  In  case  of  fire  give  im- 
mediate notice  to  the  lessor,  who  shall  there- 
upon cause  the  damages  to  be  repaired  forth- 
with; but  tf  the  premises  be  deemed  by  the 
lessor  to  be  so  damaged  as  to  be  unfit  for  occu- 
pancy, or  if  the  lessor  shall  decide  not  to  rebuild, 
the  lease  shall  cease,  and  the  rent  be  paid  by 
lessee  up  to  the  time  of  tiie  fire." 

Appellant  coateuds.  In  his  proposition  un- 
der this  assigniuent,  that  the  charge  informs 
the  Jury  that  the  lessor  could,  in  bad  faith, 
without  excuse  or  Justification,  take  advan- 
tage of  the  word  "deem"  to  arbitrarily  ter- 
minate the  lease.  No  such  rule  Is  affirmative- 
ly stated  in  the  charge,  but  It  is  true  the 
court  Ignored  the  Issue  raised  by  Land  In  his 
first  supplemental  answer.  If  it  be  conceded 
that  the  allegations  In  said  answer  are  suffi- 
cient to  raise  the  issue  of  fact  whether  plain- 
tiff fraudulently  pretended  to  deem  the  prem- 
ises unflt  for  occupancy,  when  In  fact  she 
considered  the  same  fit  for  occui;>ancy,  we 
conclude  that  the  evidence  raised  no  such 
issue,  and  that  a  verdict  based  upon  a  find- 
ing to  that  effect  could  not  be  permitted  to 
stand. 

[>]  The  Improvements  on  the  premises 
consisted  of  a  two-story  concrete  building,  18 
or  20  feet  by  4S;  a  small  one-stoiif  concrete 


building  adjcdning  the  same,  ftnblet  by  I<and, 
and  used  as  a  fruit  stand;  a  gallery  at  the 
rear  of  the  two-story  building  with  a  stair- 
way leading  to  its  second  story;  a  wooden 
building  40  feet  by  28  feet  connected  to  the 
gallery,  in  which  building  a  bake  oven  was 
located.  The  principal  business  carried  on  by 
Land  was  the  bakery  business,  for  which  the 
location  and  improvements  were  especially 
adapted.  He  also  sold  canned  goods,  grain, 
and  hay,  which  he  kept  on  the  first  floor  of 
the  two-story  concrete  building.  The  up- 
stairs part  was  used  for  residential  purposes. 
It  is  undisputed  that  the  wooden  building 
and  bake  oven  were  destroyed  by  the  fire; 
that  the  upstairs  portion  of  the  other  building 
was  badly  damaged,  part  of  the  floor  being 
destroyed,  some  partitions  damaged,  and  win- 
dows on  one  side  destroyed.  Plaintiff  testi- 
fied the  roof  was  burned.  Land  did  not  spe- 
dflcally  deny  this,  but  did  not  mention  it  in 
detailing  the  damages.  The  lower  floor  of  the 
concrete  building  was  injured  by  water  and 
smoke,  and  the  roof  of  the  one-story  con- 
crete building  was  damaged,  but  these  por- 
tions of  the  improvements  were  not  rendered 
unfit  for  occupancy.  The  lot  was  valuable, 
and  the  buildings  old  and  of  comparatively 
little  value.  Land  testified  that  two  rooms 
upstairs  could  have  been  used  after  the  fire, 
but  that  he  would  have  had  "to  repair  that 
part  touched  by  the  fire  to  have  made  It  habi- 
table." As  a  matter  of  fact  the  upstairs  poi^ 
tion  was  not  used  from  the  time  of  the  fire  to 
the  time  Land  surrendered  possession.  Land 
had  to  get  another  place  in  which  to  do  his 
baking.  He  testified  that  when  plaintiff  de- 
manded her  building  he  told  her  he  wanted 
his  shop  and  for  her  to  build  him  a  shop  so 
he  could  continue  business.  Plaintiff  testified 
that  Land  told  her  the  premises  were  un- 
flt to  do  business  in,  and  that  It  would  take 
about  $2,000  to  repair  the  premises,  and 
demanded  that  she  spend  such  amount  Land 
did  not  deny  this.  Plaintiff  refused  to  re- 
build the  destroyed  building  and  to  repair  the 
other  building,  and  elected  to  terminate  the 
lease  under  the  provision  above  copied.  Land 
refused  to  give  possession,  and  paid  no  rent 
after  December,  but  proceeded  about  March 
to  erect  a  bake  oven  and  a  small  hollow  tile 
building,  there  being  a  city  ordinance  pro- 
hibiting the  erection  of  wooden  buildings,  ex- 
pending the  sum  of  |1,400  for  such  improve- 
ments. He  admitted  that  plaintiff  protested 
"forcibly"  against  the  making  of  these  im- 
provements. There  was  no  provision  in  the 
contract  authorizing  the  making  of  such  im- 
provements by  the  tenant.  In  view  of  the 
above  facts,  we  find  that  plaintiff  deemed  the 
premises  unfit  for  occupancy  for  the  purposes 
fbr  which  they  were  leased,  and  that  there  is 
no  evidence  which  would  Justify  a  finding 
that  she  acted  fraudulently  and  merely  pre- 
tended to  deem  the  premises  unflt  for  occu- 
pancy. 
[4]  We  axe  also  of  the  opinion  that  the 
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clause  "or  If  the  lessor  shall  decide  not  to 
rebuild"  meant  that,  If  any  of  the  bouses  was 
completely  destroyed,  the  landlord  could  elect 
whether  or  not  to  rebuild. 

[S-7]  Appellant,  In  stating  his  objections  to 
the  charge  In  the  second  assignment  of  error, 
contends  that  the  issue  should  have  been  sub- 
mitted to  the  jury  whether  that  provision  of 
the  lease  had  reference  to  a  fire  that  should 
destroy  all  or  practically  all  of  the  build- 
ings on  the  lot,  or  such  a  fire  as  that  shown 
,  by  the  evidence.  We  find  no  pleading  to  the 
effect  that  said  clause  was  ambiguous,  nor 
any  evidsice  introduced  as  to  what  was  in 
the  minds  of  the  parties  making  the  contract, 
and  the  question  could  not  become  a  Jury 
question.  It  appears  to  us  that  t&e  court, 
while  apparently  stating  an  abstract  proposi- 
tion of  law,  based  alone  upon  his  interpreta- 
tion of  the  clause  of  the  lease  contract  relat- 
ing to  damage  by  fire,  was  in  reality  stating 
his  conclusion  of  law  based  upon  the  clause 
of  the  contract  as  applied  to  the  undisputed 
evidence.  This,  we  think,  is  shown  conclu- 
sively when  the  entire  charge  is  considered. 
Paragraph  2  is  to  the  effect  that  under  the 
provisions  of  the  lease,  in  case  of  default 
in  payment  of  any  installment  of  rent,  the 
lessor  had  the  right  to  declare  the  lease  fot^ 
felted  at  her  discretion,  and  to  re-enter  the 
premises.  Then  follows  paragraph  3,  which 
reads  as  follows: 

"Under  the  admitted  and  nndispated  facts  of 
this  case,  plaintiS  is,  and  was  on  the  1st  day 
of  January,  1912,  the  owner  in  fee  simple  of 
the  lot  and  premises  in  controversy  herein  and 
possession  of  the  lands  and  premises  described 
in  plaintifTs  first  amended  original  petition,  and 
for  such  a  sum  of  money  for\tbe  use  and  occu- 
pancy thereof  as  you  may,  from  the  evidence, 
find  to  have  been  the  fair  and  reasonable  renbil 
value  of  said  lands  and  premises  for  the  time  the 
same  were  held  by  said  defendant  Chag.  Land, 
from  the  Ist  day  of  January,  A.  D.  1912." 

In  paragraph  4  the  Jury  la  instructed  not 
to  consider  any  of  the  other  Issues  presented 
by  the  evidence  adduced,  but  to  confine 
themselves  strictly  to  the  issues  submitted 
In  the  charge. 

The  charge  really  constitutes  a  iieremp- 
tory  instruction  not  only  to  find  for  plaintiff 
for  the  possession  of  the  premises,  but  for 
the  fair  and  reasonable  rental  value  of  the 
premises  from  January  1,  1912,  until  Land 
surrendered  the  sam&  The  court  determined 
that  the  lease  was  at  an  end  after  January 
1,  1912,  under  the  undisputed  facts,  and  so, 
In  effect,  informed  the  Jury.  Paragraphs  1 
and  2  of  the  charge  were  unnecessary,  and 
could  only  serve  the  useless  purpose  of  in- 
forming the  jury  of  the  reasons  relied  upon 
by  the  court  in  arriving  at  the  conclusion 
that  the  lease  terminated  on  January  1, 1912, 
and  Land  was  respontible  for  the  rental 
value  for  the  time  the  premises  were  unlaw- 
fully detained  from  plaintiff.  The  record 
fails  to  disclose  any  exception  by  defendant 
to  paragraphs  2,  S,  and  4  of  the  charge,  and 


it  is  dear  tliat,  in  view  of  tlte  nature  of  tba 
instructions  contained  therdn,  It  U  imma- 
terial whether  or  not  the  court  erred  in  giv- 
ing the  first  paragraph.  This  court  has 
heretofore  held  that  a  peremptory  charge 
must  be  excepted  to  as  other  charges.  Strong 
V.  Harwell,  185  S.  W.  676;  McCall  ▼.  Roe- 
mer,  186  S.  W.  409. 

As  no  objection  was  urged  to  the  peremp> 
tory  charge,  nor  to  paragraph  2,  it  was  use- 
less to  object  to  paragraph  1,  and  useless  to 
ask  the  giving  of  special  charges  submitting 
other  issues  when  no  objection  was  made  to 
paragraphs  S  and  4. 

We  conclude,  therefore,  that  even  if  It 
were  conceded  that  the  issue  relied  upon  by 
Land  was  raised  by  the  evidence,  and  that 
paragraph  1  of  the  charge  hacorrecOy  stated 
the  law  applicable  thereto,  it  would  be  im- 
proper to  reverse  the  Judgment  because  par- 
agraphs 2,  3,  and  4  of  the  charge  were  not 
objected  to  by  Land,  and  said  paragraphs 
determine  all  the  vital  issues  in  the  case, 
except  that  of  rental  value,  and  no  CMn- 
plaint  is  made  of  the  Jury's  finding  in  that 
respect. 

The  Judgment  is  afSimed. 


TATIiOE  BROS.  JEWELRY  CO.  ▼.  KEI*. 
LEX,     (No.  605.) 

(Conrt  of  Civil  Appeals  of  Texas.    EI  Paso. 

Oct  26,  1916.     Rehearing  Denied 

Nov,  16,  1916.) 

1.  EVIDEWCE  «=»2S3(1)— OONSFIBACT— WBOITO* 

rci.  Attachuznx. 
In  a  suit  for  an  automobile  wrongfully  at- 
tached and  sold  by  defendant  as  the  property  of 
another,  if  the  evidence  had  shown  prima  facie  a 
conspiracy  between  plaintiff  and  such  other  that 
plaintiff  might  hold  the  property,  such  other's 
acts  or  statements  would  be  admissible. 

rEd.   Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  {f  994,  995,  1002;    Dec.  Dig.  <S=9 

2.  EviDKNOS  4=>317(5)  —  ADinssiBiuTr  — 
Heabsat. 

In  such  suit,  where  the  controversy  was 
whether  the  automobile  belonged  to  plaintiff  or 
to  the  one  in  whose  possession  it  was  attached, 
in  the  absence  of  conspiracy,  her  statement  to  a 
witness,  not  in  the  presence  of  the  plaintiff  and 
prior  to  any  controversy  over  the  title,  that  the 
automobile  belonged  to  her  and  not  to  the  plain- 
tiff, was  hearsay  and  inadmissible. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  i  1178;  Dec  Dig.  «=>317(I9.] 

3.  EviDBNOE   *=»106(1)— Chabaotbb— Wbowo- 
rxTL  Attaohmxmt— Action  fob  Oonvkbsion. 

It  was  not  error  to  exclude  testimony  that 
plaintiff  liad  been  arrested  in  bed  with  the  wo- 
man in  whose .  possession  the  automobile  had 
been  seized,  and  fined  for  vagrancy,  and  that  he 
was  with  her  when  she  purchased  the  automo- 
bUe. 

[Ed.   Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  |f  177-182,  186;  Dae.  Dig.  «=» 

io6a).i 
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4.  Appbai.  and  Ebbob  «=>926(7)  —  PBKsnxp- 

tion   —  pompetekcy  of  testimony  as  to 

Vai.tj*. 
Where  the  bill  of  exceptions  did  not  show 
what  examination,  or  that  no  examination  was 
made  to  test  the  qualifications  of  a  witness  as  to 
the  value  of  an  automobile,  the  presumption  was 
that  the  court  satisfied  itself  by  proper  inquiry 
as  to  the  competency  of  such  testimony,  and 
the  mere  statement  that  the  witness  had  not 
qualified  was  not  enooxh  to  rebut  the  presump- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {f  3746,  8746;  Dec.  Dig.  <S=» 
«26(7).] 
C.  Attachmeht  «=»374  — WBoworni,  Attaoh- 

iixtn—Aanov  ron  OonvBBSioR— E^7IDKN(nB. 
In  a  suit  for  an  antomobile  wrongfully  at-, 
tacfaed  and  sold  as  the  property  of  another,  testi- 
mony as  to  its  value  where  no  witness  attempted 
to  describe  its  condition,  or  what  effect  a  six 
months'  use  would  have  had  upon  its  value,  did 
not  conatitiite  such  proof  of  its  reasonable  value 
as  would  afford  a  basis  for  judgment. 

DEM.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  SI  1863-1372,  1392;  Dec.  Dig.  <S=) 
874.] 

a.  Dahageb  «s>62(1)— Loss  or  Pbofits— Re- 

COVRT. 

Plaintiff,  if  making  no  effort  to  replevy  the 
automobile  or  to  secure  another  in  its  place  with 
which  to  continue  his  business,  could  not  re- 
cover loss  of  profits. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  f  U8;   Dec  Dig.  «5>62(1).] 

7.  ATTACHiairr  ^=3374 — Wbongfui,  Attach- 

HEIfT  —  AonoIT  roB  OONTEBSION  —  RENTAL 

Value— BviDEN  OB. 
Where  plalntifl  testified  that  he  was  operat- 
ing the  automobile  for  hire  at  an  average  net 
«aming  of  about  $10  per  day,  but  could  not  state 
what  Uke  expense  was  or  whether  he  would  have 
operated  it  during  the  time  It  was  wrongfully 
detained,  there  was  no  evidence  on  which  to  base 
a  finding  of  $2  per  day  rental  value. 

[Ed.  Note. — ^For  other  cases,  see  Attachment, 
Cent.  Dig.  {8  136»-1372,  1392;  Dec.  Dig.  «=> 
374.] 

8.  Attaohvxnt  «S9375(8)  —  WsoNornii  At- 

TAOBUBNT— AonON   TOB  CoNTEBSION- MXACh 

rBE  or  Damages. 
Ordinarily,    the    measure    of    damages    for 
wrongful  attachment  is  the  value  of  the  goods 
attached,  with  interest  from  the  date  of  seizure. 

[Bid.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  |  1379;  Dec,  Dig.  <8=»375(3).] 

9.  Attaoskbnt  «=>368— WBONorirL  Attaoh- 
icENT— Remedies. 

One  claiming  title  and  possession  of  proper- 
ty attached  and  sold  as  the  property  of  another 
may  elect  to  sue  to  recover  the  property  itself. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Cent.  Dig.  {{  1344, 1845;  Dec.  Dig;  <8s>368.] 

10.  Attachment  «=9S78(3)  —  Wbonqful  At- 
tachment— MXASUBE  07  Damages. 

In  a  suit  for  an  automobile  wrongfully  at- 
tached and  sold  as  the  property  of  another,  or  In 
the  alternative  for  its  rental  value,  the  plain- 
tiff was  entitled  to  the  property,  together  with 
the  reasonable  value  of  its  use  during  its  deten- 
tion to  b«  estimated  on  the  basis  of  its  rental 
value. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  {  1879;   Dec.  Dig.  «=»375(3).] 

11.  Attaohment  «=»374r— WBONoruL  Attaoh- 
HENT— Action  fob  Oonvebsion  —  Miasubk 
or  Dakaoeb. 

In  such  suit  seeking,  in  the  alternative,  to  re- 
cover its  value  and  rental  value,  where  there 


was  no  evidence  to  show  its  rental  value  or  any 
basis  for  the  allowance  of  lost  profits  as  special 
damages,  the  plaintiff  should  have  judgment  for 
the  automobile  and,  as  damages  for  its  detention, 
interest  upon  its  value,  or  for  its  rental  value  or 
loss  of  profits  in  its  rent  service  as  the  pleading 
and  proof  might  require,  and  in  the  alternative 
for  its  value  with  such  damages. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  {  1363 ;  Dec.  Dig.  «9»374.] 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Wm.  Masterson,  Judge. 

Action  by  H.  W.  Kelley  against  the  Taylor 
Bros.  Jewelry  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

E.  T.  Chew,  of  Houston,  for  appellant 
Oeo.  A.  Dclbomme  and  Roberts  &  Sears,  all 
of  Houston,  for  appellee. 

HARPER,  C.  J.  The  appellant,  Taylor 
Bros.  Jewelry  Company,  had  seized  and  sold 
a  certain  automobile  under  writ  of  attach- 
ment as  the  property  of  Kuma  Hlgglos,  and 
appellee,  Kelley,  brought  this  suit  for  the 
title  and  possession,  or,  in  the  alternative, 
for  its  value  and  rental  value  because  of  its 
wrongful  conversion  under  the  allegations 
that  the  machine  was  his,  and  that  he  was 
entitled  to  its  possession  and  value.  The  ap- 
pellant denied  that  it  belonged  to  appellee, 
and  alleged  that  it  was  bought  by  Kuma  Hig- 
glns  with  her  own  funds,  and  that  it  was 
subject  to  execution,  etc.,  and  further  spe- 
dflcally  pleaded  conspiracy  between  Kelley 
and  said  Kuma  Hlggins  to  conceal  the  prop- 
erty from  her  creditors,  and  to  defeat  the 
lien  created  by  the  levy  of  the  writ 

[1-8]  The  first  assignment  is  that  the  court 
erred  In  refusing  to  permit  witness  to  testify 
that  Kama  Hlggins  had  stated  to  him  Just 
prior  to  the  service  of  the  writ  of  attach- 
ment that  the  automobile  belonged  to  her, 
that  It  did  not  belong  to  plaintiff,  but  that 
he  was  running  it  for  her,  etc.  The  rule  is 
that  when  evidence  was  developed  that  was 
suuident  to  show  prima  facie  a  conspiracy 
between  plaintiff  and  Kuma  Hlggins  to  act 
In  concert  to  shape  matters  so  that  plaintiff 
would  bold  the  property,  her  acts  or  state- 
ments would  be  admissible.  Sullivan  t.  Fant, 
51  Tex.  Civ.  App.  6,  110  S.  W.  522. 

It  seems  clear  that  the  testimony  was  hear- 
say and  Inadmissible.  The  controversy  in 
this  suit  is  whether  the  automobile  belonged 
to  Kelley  or  Kuma  Hlggins.  It  cannot  be  held 
that  the  statements  made  to  the  witness  by  a 
person  not  a  party  to  the  case,  not  in  the 
presence  of  the  plaintiff,  and  prior  to  any  suit 
or  controversy  over  the  title  to  the  machine, 
tends  in  any  way  to  establish  ownership, 
nor  that  plaintiff  did  not  own  the  machine  at 
the  time  it  was  taken  under  writ  of  attach- 
ment. So  far  as  the  record  discloses,  the 
statement  was  made  prior  to  the  suit  by  the 
Jewelry  Company  against  the  said  Hlggins. 
If  she  had   been   making  up  a  defense,  a 
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conspiracy  to  defeat  the  collection  of  the 
debt,  it  seems  that  she  would  hare  stated 
tbat  the  antomobile  belonged  to  Kelley  and 
not  to  her,  so  the  statement  in  no  way  tends 
to  prove  a  conspiracy.  And  we  find  no  evi- 
dence in  the  record  upon  whidi  to  base  a 
finding  that  a  conspiracy  existed  between 
the  parties  at  any  time  In  resi)ect  to  any 
matters  pertaining  to  this  suit. 

The  observation  next  above  is  sufficient 
reason  for  overruling  the  second,  third,  and 
fourth  assignments,  to  the  effect  that  it  was 
error  to  exclude  the  testimony  that  the  plain- 
tiff had  been  arrested  in  bed  with  Kuma 
Hlgglns  and  fined  for  vagrancy,  and  the  fur- 
ther testimony  that  plaintiff  was  with  Kuma 
when  she  purchased  the  automobile.  Aa 
stated  above,  the  main  question  here  is: 
Was  Kelley  the  owner  of  the  automobile? 
It  not,  then  he  Is  not  entitled  to  recover  in 
this  case,  and  we  conclude  that  if  the  evi- 
dence excluded  were  added  to  that  admitted, 
It  would  not  be  sufficient  upon  which  to  base 
a  judgment  for  the  appellant 

[4]  The  fifth  is  that  the  court  erred  In  per- 
mitting witness  to  testify  as  to  value  of  the 
automobile  because  be  was  not  qualified 
as  an  expert 

The  bill  of  exceptions  does  not  show  what 
examination  nor  that  no  examination  was 
made  to  test  the  quaUflcations  of  the  witness- 
es, and  in  such  cases  the  presumption  is  tbat 
the  court  satisfied  himself  by  proper  inquiry 
as  to  the  competency  of  the  evidence,  and 
the  mere  statement  that  the  witness  had 
not  qualified  is  not  enough  to  rebut  the  pre- 
sumption. Hardin  v.  Sparks,  70  Tex.  429, 
7  S.  W.  769.  The  assignment  must  therefore 
be  overruled. 

[8]  The  sixth  to  ninth,  inclusive,  urge  that 
there  is  no  legal  or  competent  evidence  as  to 
the  true  measure  of  damages  for  the  conver- 
sion of  the  automobile  In  question.  The  only 
evidence  of  the  value  of  the  car  at  the  time 
It  was  attached  la  that  it  cost  $750  second- 
hand. In  March,  and  the  testimony  of  another 
that  it  was  in  his  opinion  worth  $800,  in  Sep- 
tember, when  taken.  This  latter  witness 
clearly  revealed  by  his  answers  to  questions 
that  he  did  not  have  sufficient  knowledge  of 
the  condition  of  the  car  to  make  his  opin- 
ion of  much  value.    He  testified: 

"I  never  inspected  the  car  at  all  to  see  its  gen- 
eral condition ;  I  never  law  the  motor  taken 
down  or  the  transmission  taken  out,  or  anything 
of  that  kind.  I  do  not  of  my  own  knowledge 
know  how  long  that  car  had  been  run.  1  never 
did  look  or  examine  the  engine  or  any  parts  of 
the  car.  As  to  whether  I  mean  to  teU  the  jury 
tbat  just  from  a  casual  view  of  the  car  going 
into  the  garage  with  a  number  of  other  cars,  and 
it  being  a  Studebaker  car,  regardless  of  my 
knowledge  of  the  advantage  of  it,  or  how  it  had 
been  run,  why,  that  would  be  my  judgment  that 
it  would  be  the  value  of  it,  $800,  judghig  it 
alone  with  other  cars  of  the  same  type;  that 
would  be  my  opinion  as  to  its  value  from  the 
best  Information  I  had  in  hand  at  that  time.  I 
am  assuming  that  the  car  would  be  in  fairly  good 
rnaning  order ;  I  did  not  make  an  inspection  of 
it  to  determine  whether  it  was  or  not" 


And  no  witness  attempted  to  describe  its 
condition  at  the  time,  nor- what  effect  the  stx 
months'  use  would  or  did  have  npcm  its  val- 
ue. Such  evidence  of  value  does  not  con- 
stitute such  proof  of  the  reasonable  market 
value  of  the  car  at  the  time  taken  as  should 
obtain  In  such  cases  to  be  the  basis  for 
judgment 

[6]  There  is  no  evidence  that  the  plaintiff 
made  any  effort  to  replevy  the  car,  nor  to 
secure  another  In  Its  place  with  which  to 
continue  the  business,  and  these  are  neces- 
sary to  a  recovery  for  profits  in  cases  of 
wrongful  attachment  or  sequestration.  Halff 
Co.  V.  Waugh,  183  S.  W.  845;  Low  v.  Ne 
Smith,  77  S.  W.  32;  Hamlett  v.  Coates.  182 
S.  W.  1147;  Wilson  v.  Manning,  85  S.  W. 
1079. 

[7]  Again,  wltoess  says  he  was  operating 
the  car  tor  hire  at  an  average  net  earning 
of  about  $10  per  day,  but  tbat  be  kept  no  - 
expense  account  and  could  not  tell  what  the 
expense  of  keeping  it  was,  nor  does  he  tes- 
tify that  he  could  and  would  have  operated 
it  during  the  time,  so  there  is  no  evidence 
upon  which  to  base  a  finding  of  $2  per  day, 
rental  value  of  the  car. 

[8-11]  The  tenth  assignment  which  is  sub- 
mitted as  a  proposition,  reads: 

"Because  the  court  erred  in  rendering  judg- 
ment for  i^laintiff  for  the  sum  of  $428,  aa  so- 
called  special  damages  aa  found  by  the  jury,  be- 
cause plaintiff,  if  entitled  to  recovery  at  all,  was 
entitled  to  recover  only  the  reasonable  market 
value  of  said  antomobile,  at  the  date  tbat  it  was 
attached  by  defendants,  with  interest  at  the  rate 
of  6  per  cent  from  said  time." 

We  concur  in  the  view  that  there  was  er- 
ror in  rendering  judgment  for  $428,  as  dam- 
ages, under  the  evidence  adduced,  bat  can- 
not concur  in  the  unqualified  assertion  that 
appellee  was  entitled  to  recover  only  the 
valne  of  the  automobile,  witii  legal  interest 
from  the  date  of  its  seizure.  In  view  of  a 
retrial,  it  Is  proper  that  we  should  indicate 
our  view  of  the  proper  measure.  The  plain- 
tiff sued  to  recover  the  title  and  possession 
of  the  automobile,  or  its  value,  together  with 
damages  in  the  sum  of  $10  per  day  for  its 
use. 

The  case  was  submitted  to  •  Jory  apon 
special  Issues  as  follows: 

"(1)  Who  was  the  owner  of  that  certain  five- 
passenger  automobile,  of  Studebaker  make,  par- 
ticularly described  in  the  plaintiff's  petition  here- 
in, on  the  9th  day  of  September,  1914? 

"(2)  What  was  the  reasonable  market  value  of 
said  car  at  said  time  and  place? 

"(3)  What  was  the  reasonable  net  rental  value 
of  said  car  from  the  9th  day  of  September,  1914. 
to  this  date?" 

In  response  to  the  first  issue,  they  found 
in  favor  of  Kelley;  in  response  to  the  sec- 
ond, they  answered,  "$750,"  and  in  resiMose 
to  the  third,  they  answered,  "$2  per  day." 
Thereupon  the  court  entered  judgment  that 
Kelley  recover  of  defendant  the  antomobile, 
describing  the  same,  and  the  sum  of  $42S 
damages,  and  if  said  automobile  could  not 
be  bad,  then,  that  Kelley  recover  the  said. 
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snm  of  9750,  the  yalne  assessed  b7  the  Jury 
in  addition  to  said  damages. 

Ordinarily,  the  measure  of  damages  for 
wroDgflal  attachment  Is  the  yalve  of  the 
goods  attached,  with  interest  from  the  date 
of  seizure.  Fisher  ▼.  Scherer,  16&  S.  W. 
1133.  Ordinarily,  this  rule  furnished  ade- 
quate comqpensatlon  to  the  injured  person  in 
the  absence  of  pleading  and  proof  showing 
a  right  to  recover,  in  addition  to  the  value 
of  the  property,  special  damage  arising  from 
the  deprivation  of  its  use.  If  the  plaintiff 
elects  to  do  so,  he  may  sue  to  recover  the 
property  itadf.  In  many  cases,  to  allow  as 
damages,  interest  merdy  upon  the  value  of 
the  property  during  the  period  of  its  deten- 
tion, would  Inadequately  compensate  him  for 
the  wrongful  detention  and  does  not  furnish 
the  pr<9>er  measure  of  damage.  Upon  the 
ctxitrary,  be  is  entitled  to  the  property 
wrongflolly  seized,  together  with  the  reason- 
able value  of  its  use' during  the  period  of  its 
detention,  which,  in  -the  case  oC  an  auto- 
mioblle,  ordinarily  would  be  estimated  upon 
the  basis  of  its  rental  value.  Prldgin  v. 
StricUand,  8  Tex.  427,  68  Am.  Dec.  124; 
Mmmerlyn  v.  Alexander,  38  Tex.  126;  Hud- 
son T.  Wilkinson,  46  Tex.  444;  Low  v.  Ne 
Smith,  77  S.  W.  32;  Uooba  v.  Pafford,  84 
Tex.  Civ.  App.  616,  78  S.  W.  991;  Waller  v. 
Hail,  46  &  W.  82;  Graddock  v.  Ooodwln, 
54  Tex.  678. 

In  some  instances,  loss  of  profits  as  special 
damages  may  be  allowed,  where  the  case 
is  brought  within  the  rules  allowing  such 
damages.  -  Such  special  damages  in  such 
cases  will  be  allowed  whether  the  suit  be 
for  the  pn^ierty  itself  or  its  value.  Wilson 
V.  Manning.  35  S.  W.  1079;  Hamlett  v. 
Coatee,  182  S.  W.  1147;  Halff  v.  Waugh,  183 
S.  W.  845.  No  fixed  rule  of  damages  can  be 
declared  which  will  apply  in  eveiy  instance, 
and  of  necessity  must  vary  in  different  cases, 
according  to  the  facts.  Graddock  v.  Qoodwln, 
and  Wilson  v.  Manning,  both  supra. 

In  the  case  at  bar,  the  plaintiff  testified 
that  he  was  operating  the  automobile  in  rent 
service,  and  Its  av^age  net  earnings  in  such 
service  was  |10  per  .day.  There  was  no  other 
testimony  wherry  a  proper  estimate  could  be 
made  of  the  value  of  its  use.  This  testimony 
alone  was  insufficient  to  enable  the  jury  to 
determine  what  Its  reasonable  rental  value 
was.  And  the  pleading  and  evidence  failed 
to  bring  the  case  within  the  rule  announced 
in  the  cases  last  above  dted,  whereby  the 
net  profits  derived  from  its  use  in  the  rent 
service  might  be  properly  allowed  as  q)eclal 
damages.  Under  the  testimony,  the  court 
should'  have  allowed  as  damages,  interest 
upon  the  value  of  the  car,  because:  (1) 
There  was  no  e'vidence  whereby  the  rental 
value  of  the  car  could  be  ascertained  by  the 
Jury,  and  (2)  there  was  no  proper  basis  ^own 
for  the  allowance  of  lost  profits  in  the  rent 
service  as  special  damages. 


XJpoa  a  retrial.  If  the  Issue  of  title  be  re- 
solved in  favor  of  Kelley,  judgment  sbonld 
be  rendered  in  his  favor  for  the  car,  and, 
as  damages  for  its  detention,  he  should  llke- 
■wise  recover  interest  upon  its'  value,  or  for 
its  rental  value  or  lost  profits  in  the  rent 
service,  as  the  pleading  and  proof  may  de- 
mand; and  In  the  alternative,  for  its  value, 
with  damages  assessed  by  the  same  rule. 
Whether  a  recovery  be  had  for  the  property 
itself  or  its  value,  the  measure  of  damage 
for  the  wrongful  detention  is  the  same. 
Pridgin  V.  Strickland,  supra. 

Reversed  and  remanded. 


HAMEB  ▼.  SANTOED  et  al    (No.  1644.)' 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 

June  22,  1916.     Rehearing  Denied 

Oct  0.  1916.) 

1.  EviDKNcs  •s>592— AvAi]:.ABiUTr  TO  0th- 

SB  Pabtt. 
Evidence  offered  by  plaintiff  In  tretmass  to 
try  title  to  prove  common  source  of  title  can- 
not be  ccmsiaered  as  evidence  of  title  in  the  de- 
fendant, unless  offered  by  Mm. 

rEid.   Note. — For   other  cases,   see  Bvidence, 
Cent.  Dig.  f  2429 ;   Dec.  Dig.  «=>692.] 

Z  GuABniAN  AND  Wabo  «=9lOO  — Sale  or 
Lano— Obdeb— Necicbbitt  o»  Appointment 
— VAunrrT. 
One  not  validly  appointed  guardian  of  an 

infant  was  not  a  guardian,  and  orders  of  the 

county  court  for  sale  of  land  of  the  infant  by 

such  person  were  void. 

W'Ed.  Note. — For  other  cases,  see  Guardian  and 
aid.  Cent  Dig.  {{  372^  873;    Dec.  Dig.  «=> 
100.1 


3.  QUAXDIAR  AND  WAXD  4s>  106@— SaIX  OF 

Lano  —  TAuniTT  or  Oboxbs  — Dibxci  At- 
tack. 
Where  plaintiff  in  trespass  to  tir  title  al- 
leged that  one  who  assumed  to  sell  the  land  as 
her  guardian  under  orders  of  court  was  not  le- 
gally or  in  fact  her  guardian,  and  was  without 
authority  to  sell  the  land,  the  allegations  must 
be  construed  as  a  <Urect  attack  <hi  such  orders, 
and  entitle  her  to  inove  that  such  person  was 
not  her  guar^an. 

W£M.  Note. — For  other  cases,  see  Qnardian  and 
ard.  Cent.  Dig.  H  385,  388;    Dec.  Dig.  <8=3 
105(2).] 

4.  GUABDIAN     AND     WaBD     «=3l08— SAUB     OF 

Land— iNVAunnT— Cabb  and  Suppobt  — 

lilABILITT. 

Since  the  liability  of  an  infant  to  one  ren- 
dering him  care  and  support  is  pergonal,  and 
does  not  attach  to  his  property,  an  infant  who 
by  trespass  to  try  title  seeks  recovery  of  land 
sold  by  one  assuming  to  be  her  guardian  can- 
not, as  a  condition  precedent  to  recovery,  be 
required  to  refund  purchase  money  expended  by 
her  assumed  guardian  for  her  support. 

W'Ed.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent.  Dig.  1}  369,  395-398;    Dec.  Dig. 
<3=>108.] 

5.  Tbespass  to  Tbt  Txtue  4»47(S)— Amount 

or   RKOOVXST— lUPBOVKlOiNTS. 
Plaintiff  in  trespass  to  try  title  may  be  re- 
quired to  pay  to  the  one  in  possession,  if  his 
gossession  was  in  good  faith,  and  on  behef  that 
e  was  entitled  to  possession  based  upon  good 
grounds,  the  amount  of  the  difference  between 
the  rental  value  of  the  land  'while  he  had  pos- 


4ts»Fer  other  comb  ne  mna  toplo  and  KBIT-NUHBBR  in  all  Kay-Kumberad  Dlgeata  sad  IndaxM 
'Application  tor  writ  of  error  pending  In  Supreme   Court. 
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session  and  the  value  of  improTementB  placed 
thereon  by  him. 

[Ed.  Note. — ^Por  other  cases,  gee  Trespass  to 
Try  Title,  Cent  Dig.  i  69 ;   Dee.  Dig.  <S=a47(3).] 

Appeal  from  District  Oonrt,  Delta  County; 
A.  P.  Dohoney,  Judge. 

Trespass  to  try  title  by  Bulala  Sanford  and 
husband  against  B.  W.  Foster,  A.  F.  Hamer, 
and  another.  From  the  judgment  rendered, 
Mrs.  Sanford  and  Hamer.  appeal.  On  Ham- 
er's  appeal,  affirmed. 

This  was  a  suit  of  trespass  to  try  title  and 
for  damages,  brought  by  Eulala  Sanford, 
joined  pro  forma  by  her  husband,  against  R. 
W.  Foster,  F.  M.  Nldever,  and  A.  F.  Hamer. 
The  land  sued  for  consisted  of  flve  adjoining 
tracts,  together  containing  173.85  acres,  in 
Delta  county.  Mark  Foster  was  the  source  of 
the  title  asserted  by  the  parties  respectively. 
Eulala  Foster  was  the  daughter  of  said  Hark 
Foster.  She  proved,  and  the  court  found, 
that  her  father  died  July  19,  1908,  leaving  a 
will,  which  was  duly  probated,  whereby  he 
devised  the  land  to  her. 

The  answer  of  Nldever  to  the  suit,  if  lie 
made  one,  is  not  in  the  record  sent  to  this 
court  The  answers  filed  by  Foster  and  Ham- 
er consisted  of  pleas  of  not  guilty  and  pleas 
containing  allegations  as  follows:  That  In  his 
will  Mark  E'oster  named  E.  W.  Foster  as 
executor  without  bond  and  appointed  him 
guardian  of  the  estate  of  Eulala,  then  a 
minor ;  that  said  K.  W.  Foster  had  said  will 
duly  probated;  that  it  was  his  purpose  to 
be  appointed  guardian  of  Eulala's  estate,  and 
he  was  advised  by  counsel  he  employed  that 
the  court  liad  appointed  him  as  such  guardi- 
an ;  that  be  was  so  appointed  by  the  county 
court  of  Delta  county  in  1909;  that,  act- 
ing as  such  guardian,  he,  at  the  February 
term,  1910,  applied  to  said  court  for  an  order 
authorizing  him  to  sell  the  land  in  contro- 
versy; that  his  application  was  granted,  and 
said  court  on  February  28,  1910,  made  an 
order  directing  him  to  sell  the  land;  that 
in  accordance  with  the  order  he  sold  the 
land,  Nldever  being  the  purchaser;  that 
he  made  due  report  of  the  sale,  and  on  March 
7,  1910,  the  court  by  an  order  then  made 
confirmed  same  and  directed  him  to  make 
title  to  the  purchaser ;  that  at  the  time  the 
application  and  orders  mentioned  were  made 
a  necessity  existed  for  the  sale  of  the  minor's 
lands,  as  She  owned  no  personal  property 
which  could  be  applied  to  her  support  and 
maintenance;  that  he  continued  thereafter- 
wards  to  act  as  guardian  of  Eulala's  estate, 
and  disbursed  the  proceeds  of  the  sale  to 
Nldever  for  her  support  and  education ;  that 
in  making  the  application  for  the  order  au- 
thorizing him  as  guardian  to  sell  the  land 
and  in  selling  same  he  acted  in  good  faith 
and  in  accordance  with  the  advice  of  counsel, 
believing  he  was  the  guardian  of  Eulala's 
estate;  that,  if  he  was  not  such  guardian 
de  jure,  he  was  de  facto;  and  that  Eulala, 
having  received  the  benefit  of  the  sale  made 


to  Mdever,  was  bonnd  by  his  acts  as  guaidi- 
an.  In  their  said  ideas  Foster  and  Hamer 
prayed  that  in  the  event  the  court  determined 
that  Eulala  was  entitled  to  recover  the  land, 
she  be  required  as  a  condition  to  such  re- 
covery to  return  the  money  realized  by  Fos- 
ter from  the  sale  thereof  to  Nldever.  In  bis 
answer  Hamer  tarth.ee  alleged  that  he  in 
good  faith  had  had  adverse  possession  of 
130  acres  of  the  land  for  more  than  a  year 
before  Eulala  commenced  her  suit,  and  had 
made  permanent  and  valuable  improvements 
thereon,  for  the  value  of  which  he  asked 
a  recovery  against  Eulala  In  the  event  she 
recovered  the  land. 

In  a  supplemental  petition  the  plaintiffs 
charged  that  R.  W.  Foster  never  was  guardi- 
an of  Eulala's  estate,  and  that  he  knew  when 
he  applied  for  the  order  to  sell  the  land 
that  he  had  never  been  appointed  guardian 
thereof,  and  that  in  applying  for  that  order 
and  in  obtaining  the  order  confirming  the 
sale  he  mMe  to  Nldever  be  perpetrated  a 
fraud  on  the  court,  and  that  his  purpose  was 
to  convert  the  value  of  the  land  to  his  own 
use. 

With  reference  to  the  matters  pleaded  by 
Foster  and  Hamer  the  court  found  as 
facts:  a%at  at  the  time  her  father  died 
Eulala  was  14  years  of  age;  that  R.  W.  Fos- 
ter never  applied  for  and  was  never  appoint- 
ed guardian  of  her  estate;  that,  "believing 
he  had  authority  to  do  so^"  said  R.  W.  Fos- 
ter as  such  guardian  applied  for  and  pro- 
cured the  orders  directing  and  confirming 
the  sale  made  to  Nldever;  that,  as  such 
guardian,  on  March  7,  1910,  he  conveyed 
the  land  to  Nldever  In  consideration  of  $250 
paid  to  him  by  Nldever  and  the  latter's  prom- 
issory notes  for  $1,250,  which  he  (Foster) 
sold  for  $1,200;  that  on  January  2,  1911, 
Nldever  sold  and  conveyed  the  land  to  Ham- 
er; that  in  buying  it  the  latter  acted  in 
good  faith,  believing  Nldever  owned  it; 
that  Hamer,  after  buying  the  land,  placed  on 
It  permanent  and  valuable  improvements, 
which  enhanced  its  value  in  the  sum  of 
$1,615;  and  that  Foster,  on  account  of  board, 
lodging,  clothing,  and  other  necessaries  for 
Eulala  while  she  was  a  minor  and  before  she 
married,  had  paid  sums  aggregating  $1,766. 
On  the  findings  just  recited  and  further 
findings  made  by  him  that  Eulala  was  the 
devisee  of  the  land  named  in  her  father's 
will,  and  that  the  rental  value  of  the  land 
during  the  time  Nldever  and  Hamer  had  pos- 
session of  it  was  $1,200,  the  court  ccmduded 
that  the  purported  guardianship  proceedings 
and  the  deed  of  Foster  as  guardian  to 
Nldever  were  void,  and  that  Bulala  Sanford 
was  entitled  to  l^e  land  on  paying  to  Hamer 
the  sum  of  $115,  which  he  found  to  be  the 
excess  of  the  value  of  the  improvements 
placed  on  the  land  over  the  rental  value 
thereof,  and  rendered  Judgment  accordingly. 
From  this  judgment  both  Mrs.  Sanford  and 
Hamer  have  appealed. 


Digitized  by 


Google 


TexJ 


HAMEB  ▼.  SAKFOBD 


345 


Newman  PhUUps,  of  Cooper,  for  appel- 
lanta.  3.  L.  McNeese,  of  Dallas,  and  James 
Patteson,  of  Cooper,  for  appellees. 

WUXSON,  0.  J.  (after  stating  the  tacts  as 
above).  That  Mrs.  Sanford,  as  ber  father's 
devisee,  owned  the  land  at  the  time  B.  W. 
Foster  as  her  gnardlan  andertook  to  convey 
it  to  Nldever,  is  not  Questioned  by  Bamer. 
His  contention  was  and  is  that  it  appeared 
that  he  had  acquired  her  title.  As  support- 
ing bis  contention,  Hamer  refers  to  proof 
made  by  Mrs.  Sanford  for  the  purpose  alone 
of  showing  that  she  and  he  claimed  title 
from  Mark  Foster  as  a  common  source,  con- 
sisting of:  (1)  Xbe  appUcatlon  of  R.  W. 
Foster  as  guardian  of  her  estate  to  sell  130 
acres  of  her  land,  filed  January  13,  1910; 
(2)  notice  of  the  flUng  of  said  application 
and  return  thereon  showing  it  to  hare  been 
posted  as  required  by  law;  (3)  order  of  the 
county  court  of  Delta  county  granting  said 
application  and  directing  a  sale  of  said  130 
acres,  made  February  28,  1910;  (4)  report 
of  a  sale  thereof  to  Nldever,  filed  February 
28,  1910;  (6)  order  confirming  sale  and  di- 
recting title  to  be  made  to  the  purchaser, 
made  March  7,  1910;  (6)  deed  from  R.  W. 
Foster  as  guardian  to  Nldever,  dated  March 
7,  1910;  and  (7)  deeds  from  Nldever  to 
Eamer,  dated  January  2,  1911,  and  January 
7,  1914. 

[1-3]  Controverting  Hamer's  ccmtention, 
Mra  Sanford  insists  that  the  testimony  speci- 
fied, having  been  offered  by  her  and  ad- 
mitted only  for  the  purpose  stated,  could  not 
be  craisldered  as  evidence  of  title  in  Hamer, 
unless  offered  by  him,  and  that,  as  it  was  not 
offered  by  him,  he  was  before  the  court  with- 
out any  evidence  whatever  of  title  in  himself. 

The  rule  in  actions  of  trepass  to  try  title 
is.  It  seems,  that  evidence  offered  by  the 
plaintiff  to  prove  common  source  cannot  be 
considered  «s  evld^Ke  of  title  in  the  defend- 
ant, unless  offered  by  him.  Article  7749, 
Vernon's  Statutes;  Ogden  v.  Bosse,  86  Tex. 
336,  24  S.  W.  798;  Hardware  Co.  v.  Davis, 
87  Tex.  146,  27  S.  W.  62.  A  qualification  of 
the  rule  was  stated  in  the  case  last  cited  as 
follows: 

"If  the  plaintiff  in  an  action  of  trespass  to  try 
title,  in  order  to  maintain  his  action,  prove  that 
both  he  and  defendant  claim  from  a  common 
grantcH:,  and  if  in  doing  this  he  should  exhibit 
the  defendant's  title,  and  it  should  appear  upon 
its  face  to  be  superior  to  liis  own,  he  cannot  suc- 
«eed,  unless  he  go  farther,  and  show  that,  not- 
withstanding its  apparent  soundness,  it  is  for 
«ome  reason  invalid." 

It  may  be  that,  looUng  to  the  face  of  the 
orders  directing  and  confirming  the  sale 
made  to  Nldever  alone,  the  trial  court  should 
bave  indulged  a  presumption  in  favor  of  the 
exlstoice  of  power  to  make  them.  Martin  v. 
Bobinson,  67  Tex.  874,  8  S.  W.  650.  If  so, 
then  it  would  have  appeared  prima  fade  from 
the  testimimy  adduced  by  Mrs.  Sanford  to 
prove  common  source  that  Hamer's  title  was 
superior  to  her  own.    If  that  was  the  atti- 


tude of  the  case,  then  it  was  Incumbent  on 
her  to  "go  further  and  show  tliat,  notwith- 
standing its  apparent  soundness,"  the  title 
In  Hamer  for  scHue  reason  was  invaUd.  We 
think  she  did  that.  As  shown  in  the  state- 
ment above,  she  alleged  in  a  supplemental 
petition  that  R.  W.  Foster  never  was  guardi- 
an of  her  estate,  and  that  he  practiced  a 
fraud  on  the  county  court  of  Delta  county 
when  he  induced  it  to  make  the  orders  di- 
recting and  confirming  the  same  to  Nldever, 
on  the  faith  of  his  representations  that  he 
was  such  guardian.  We  think  these  allega- 
tions should  be  construed  as  a  direct  attack 
by  Mrs.  Sanford  on  those  orders,  and  enti- 
tled her  to  prove  that  said  R.  W.  Foster  was 
not  the  guardian  of  her  estate.  As  has  al- 
ready been  stated,  the  testimony  sufficiently 
showed,  and  the  court  found  the  fact  to  be, 
that  R.  W.  Foster  was  not  such  guardian. 
If  be  was  not,  then  plainly  the  orders  made 
by  the  county  court  of  Delta  county  were 
void,  and  Hamer  was  without  title  to  the 
land. 

[4]  A  further  contention  made  by  Hamer 
is  that  the  trial  court  should  have  required 
Mrs.  Sanford  as  a  condition  to  the  recovery 
of  the  land  awarded  her,  to  "refund  so  much 
of  the  purchase  mcmey  paid  by  Nldever  as 
was  shown  to  have  been  used  by  R.  W.  Fost- 
er as  her  guardian  in  her  necessary  support 
and  matatenance,  and  as  was  found  by  the 
court  to  have  been  so  used."  The  contention 
must  be  overruled.  The  liability  Incurred  by 
Mrs.  Sanford,  tf  any,  on  account  of  neces- 
saries furnished  her  by  R.  W.  Foster  while 
she  was  a  minor,  was  a  personal  one,  and 
not  a  charge  on  her  property.  We  know  of 
no  rule  which  would  have  authorized  the 
court  to  require  her  to  discharge  the  liability 
she  may  bave  so  incurred  before  awarding 
her  a  recovery  of  property  she  owned.  North- 
craft  V.  Oliver,  74  Tex.  168,  11  S.  W.  1121. 

[5]  While  we  agree  with  Mrs.  Sanford  in 
the  contention  she  makes  that  the  judgment, 
in  so  far  as  it  is  in  her  favor,  does  not  appear 
frcHU  the  record  to  be  erroneous,  we  do  not 
agree  with  her  in  the  further  contention  that 
the  judgment  is  wrong  in  so  far  as  it  awards 
a  recovery  by  Hamer  against  her  of  ^15  as 
the  difference  In  his  favor  between  the  value 
of  the  use  of  the  land  and  the  value  of  im- 
provements he  placed  on  It.  It  did  not  fol- 
low because  Hamer  failed  to  prove  title  to 
the  land  that  he  was  not  entitled  to  an  al- 
lowance for  improvements  placed  by  him 
titereon.  ID  under  all  the  facts  and  cir- 
cumstances "he  had  good  ground*  to  believe, 
and  did  believe,  that  the  title  under  which  he 
entered  was  good,  and,  acting  on  such  be- 
lief, he  in  good  faith  made  permanent  and 
valuable  improvements  which  enhanced  the 
value  of  the  land,"  he  was  entitled  to  the 
allowance  claimed,  notwithstanding  the  ti- 
tle he  asserted  was  worthless.  West  Lum- 
ber Co.  V.  Ohessher,  146  S.  W.  977.  The  find- 
ing of  the  trial  court  that  Hamer  did  tha^ 
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seems  to  be  amply  sapported  by  testimony  In 
the  record.  And  Mrs.  Sanford  luis  not  re- 
ferred na  to  and  we  have  not  found  testimony 
In  the  record  which  would  bare  supported  a 
finding  to  the  contrary. 
The  Judgment  Is  affirmed. 


FIDELITY  ft  DEPOSIT  CO.  OP  MABT- 

LAND  T.  ANDERSON  et  aL* 

(No.  7683.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Oct  14,  1916.     Rehearing  Denied 

Nov.  11,  1916.) 

1.  Pbincifai.  ANn  Aqent  4s»156— Agency— 

FbAUD   or  AOBNT. 

U.,  on  whom  F.  relied  to  secure  tiie  signing 
of  a  contract  by  the  other  parties,  was  F.'s 
agent,  as  regards  false  representations  on  which 
H.  secured  Uie  signing. 

[Ed.  Note. — ^For  other  cases,  see  Principal 
and  ^nt.  Cent  Dig.  {}  683^7;    Dec.  Dig. 

2.  Contracts   <8=>94(6)— Fbaud— iNQinBT. 

One  induced  by  fraudulent  representations 
to  enter  into  a  contract  is  not  oarred  from 
relief  therefrom  because,  had  he  made  further  in- 
quiry, he  would  have  known  the  truth. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  424,  426,  1164;  Dec.  Dig.  «=» 
»4(5).l 

3.  Appkai.  aho  Ebsob   «=>934(2)— Fbssujif- 
TiON— FiNDiNQ  OF  Fact. 

In  support  of  the  judgment  agency  of  one 
who,  by  letter  admitted  in  evidence,  approved 
a  change  in  contract  will  be  presumed  to  .have 
been  found  by  the  court,  the  evidoice  support- 
ing such  a  finding,  and  submission  to  the  jury 
of  the  issue  having  neither  been  made  nor  re- 
quested. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3777;   Dec.  Dig.  «=>934(2).] 

4.  THIAL  «=»    191(1)— iNSTBDOTIOSS—AaBUMP- 

TiON  OF  Facts. 

A  requested  instruction,  assuming  a  fact  as 
to  which  the  evidence  raised  an  issue,  is  prop- 
erly denied. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  tl  420,  421,  435;    Dec  Dig.  <e=»m(l).l 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Foree,  Judge. 

Action  by  Alfred  O.  Anderson  against  J. 
S.Macon  and  others.  From  an  adverse  Judg- 
ment, defendant  Fidelity  &  Deposit  Com- 
I>any  of  Mai^yland  api>eals.    Affirmed. 

Burgess,  Burgess,  Germany  &  Chrestman, 
of  Dallas,  for  appellant  John  U  Young 
and  Short  &  Felld,  all  of  Dallas,  for  appel- 
lees. 

BAINET,  O.  J.  Anderson,  one  of  the  ap- 
pellees, sued  J.  A.  Macon  and  C.  M.  Hopper, 
contractors,  and  their  sureties,  the  appel- 
lant, on  their  bond  for  a  failure  to  comply 
with  the  builder's  contract  and  for  abandon- 
ing the  worlc.  Appellant  vouched  In  S.  E. 
Allen  and  Paul  Agnew,  as  Indemnitors  and 
asked  Judgment  over  against  them  in  the 
event  plaintiff  recovered  Judgment  against 
appellant.  A  trial  was  had  and  special  la- 
sues  were  submitted  to  a  Jury  and  upon  a 


return  of  a  rerdict  a  Judgment  was  ren- 
dered against  Macon  and  Hopper  and  the 
appellant  In  favor  of  Anderson  and  in  favor 
of  Allen  A  Agnew  on  the  claim  of  the  bond- 
ing company.  From  this  Judgment  the  bond- 
ing company  altme  appeals  to  this  court. 

[1,2]  Anderson,  the  owner  of  the  building, 
pleaded  In  effect,  that  he  made  a  contract 
with  Macon  and  Hopper  to  construct  the 
building,  and  that  after  Macon  and  Hopper 
had  partially  completed  it,  they,  without 
cause,  abandoned  it,  and  he  expended  a  con- 
siderable sum  of  money  in  having  It  finished, 
for  which  amount  he  is  entitled  to  recover 
Judgment  against  the  contractors.  Agnew 
and  Allen  admitted  signing  the  contract  of 
indenmity,  but  charged  that  they  did  not 
read  it,  and  signed  It  on  the  faith  and  belief 
of  appellant's  agent's  statement  that  said 
contract  was  a  recommendation  of  charac- 
ter, which  was  false,  but  relied  on  by  them. 
As  to  Agnew  and  Allen,  appelant  contends 
that  they  cannot  defeat  liability  by  reason 
of  not  having  read  the  Indemnity  contract, 
even  if  Harrison  made  misrepresentations  as 
charged,  and  that  Harrison  was  not  such  an 
agent  capable  of  binding  appellant  The 
evidence  shows  that  Harrison  was  acting  for 
appellant  in  receiving  the  Indemnity  con- 
tract, called  OD  Agnew  and  Allen  for  their 
signatures  to  it,  represented  to  them  that 
the  said  Instrument  was  a  recommendation 
of  character,  and  induced  them  thereby  to 
sign  the  same.  These  facts  were,  in  effect, 
found  by  the  Jury,  which  we  think  binding 
on  appellant,  and  warrant  the  Judgment  in 
favor  of  Agnew  and  Allen.  The  appellant 
having  relied  on  Harrison  to  secure  the  sign- 
ing of  the  contract  of  Indemnity,  it  is  bound 
by  his  misrepresentations,  and  is  not  in  an 
attitude  to  take  an  advantage  on  account  of 
Agnew  and  Allen  having  signed  it  by  rea- 
son of  their  acting  on  said  misrepresenta- 
tions. The  rule  laid  down  by  Mr.  Justice 
Stayton,  in.Labbe  t.  Corbett,  69  Tex.  503,  in 
fraud  cases,  which  we  think  applicable  here, 
la  as  follows : 

"When  once  it  is  established  that  there  has 
been  any  fraudulent  misrepresentation,  •  •  • 
b;  which'  a  ];>er8on  has  been  induced  to  enter 
into  a  contract  it  is  no  answer  to  Us  claim  to 
be  relieved  from  it  to  tell  him  that  he  mieht 
have  Imown  the  truth  by  further  inquiry.  He 
has  a  right  to  retort  upon  his  objector:  'You, 
at  least,  who  have  stated  what  is  untrue 
•  •  •  for  the  purpose  of  drawing  me  into  a 
cMitract,  cannot  accuse  me  of  want  of  caution 
because  I  relied  implicitly  upon  your  fairness 
and  honesty.' " 

[3]  We  will  next  consider  the  errocs  as- 
signed with  reference  to  the  right  to  recover 
against  appellee  Apderson,  On  this  branch 
of  the  case  the  appellant  presented  the  sixth 
and  seventh  errors  assigned,  which  are  as 
follows : 

"Sixth.  The  court  erred  in  refusing  to  give 
special  charge  reauested  by  this  defendant  as  fol- 
lows: 'You  are  charged  tnat  M.  Murphy  had  no 
authority  to  execute  the  letter  offered  in  teati- 
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mony,  anthoiUng  the  plaintiff  to  pa;  Mayfield 
Lomber  Companv  for  die  amount  of  material 
fumiahed  by  said  company  in  full  on  behalf  of 
the  defendant  Fidelity  &  Deposit  Company  of 
Maryland,  and  his  act  in  .doing  bo  doea  not  con- 
stitute a  waiver  of  the  terma  of  the  CMitract  and 
bond  sued  on.' 

"Seventh.  The  court  erred  in  permitting  the 
plaintiff,  over  the  objection  of  tnis  defendant, 
to  offer  in  testimony  the  letter  dated  March  21. 
1914,  addressed  to  Alfred  O.  Anderson,  416 
Prstorian  Bldg.,  Dallas,  Tex.,  as  f<dlow8:  'Dear 
Sir:  Please  pay  to  J.  S.  Mayfield  Lumber  Com- 
pany at  each  estimate  entire  amount  due  accord- 
ing to  signed  invoices  for  building  material  de- 
livered on  your  premises  at  corners  of  Beagan 
and  Bowser  Aves.,  Dallas,  Texas,  and  oblige, 
Xours  truly,  Macon  &  Hopper,  per  J.  B.  Macon. 
Accepted  and  approved,  Alfred  O.  AndenKm ; 
Approved,  M.  Murphy.' " 

The  proposition  of  appellant,  In  effect. 
Is  tbat  the  conrt  erred  in  admitting  said 
letter  ^ttaoat  qnallflcation  or  snbmittlng 
any  Issne  as  to  Mnrpby's  authority  to  bind 
the  company,  and  also  the  court  erred  in 
falling  to  submit,  in  connection  with  an  Is- 
sue as  to  Murphy's  authority  to  approve 
change  of  contract  In  this  letter,  the  ques- 
tion of  plaintiff's  knowledge  or  notice  of 
Armstrong's  exclusive  agency  and  Murphy's 
want  of  authority  as  requested  In  this  spe- 
cial charge.  The  building  contract  provided 
that  In  paying  for  its  construction  2S  per 
cent,  of  the  estimates  should  be  reserved  by 
the  owner,  which  was  not  observed,  but 
more  than  7B  per  cent  was  paid  to  the  con- 
tractors; hence  the  authority  of  Murphy  to 
approve  the  letter  arose.'  We  thln^  the  evi- 
dence sufficient  to  raise  the  issue  of  Mur- 
phy's agency,  but  it  was  not  submitted  to  the 
jury ;  and,  in  the  absence  of  a  finding  by  the 
Jury,  it  will  be  presumed  that  the  court 
found  he  was  tlie  agent,  as  said  finding  is 
supported  by  the  evidence  and  no  request 
made  by  appellant  for  Its  submission. 

[4]  The  charge  requested  in  the  sixth  a»- 
sigument  assumes  -that  Muridty  was  not  an 
agent,  and  as  the  evidence  raised  the  issue, 
it  was  not  error  to  refuse  said  charge. 

We  have  considered  all  the  assignments 
presented,  and  think  none  present  reversible 
error. 

The  evidence  supports  the  Judgment,  and 
it  is  afftrmed. 


SLAOLB  V.  FIRST  STATE  BANK  OF 
PARIS.    (No.  1660.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

Nov.  6,  1916.    Rehearing  Denied 

Nov.  16,  1916.) 

Chattel  Mobtoaoxs  €=3136— AssuicPTioir  ov 
MoaroAOE. 
Where,  after  a  father  had  abandoned  his 
farm  and  such  com  as  he  had  planted  was  killed 
by  a  frost,  his  son  thereafter  rented  the  land 
and  planted  it,  he  did  not  take  over  or  create, 
a«  a  lien  on  his  own  crop,  a  chattel  mortgage  on 
his  father's  crop  by  agreeing  with  the  mortgagee 
that  if  the  mortgagee  -would  let  him  have  horses 
mortgaged  by  his  father  with  which  to  make  a 
crop  he  would  take  over  the  horses,  and  make  a 


crop  and  then  pay  his  father's  notes,  secured  by 
the  chattel  mortgage  on  his  father's  crop,  such 
ogreement  creating  at  most  a  personal  liability. 
[Ed.  Note.— For  other  cases,  see  Chattel  ifcort- 
gages.  Cent  D^.  U  218-216;  Dec.  Dig.  «=» 
126.] 

Appeal  from  Lamar  County  Court;  Tom  L. 
Beauchamp,  Judge. 

Action  by  the  First  State  Bank  of  Paris 
against  3.  A.  Slagle  and  another.  From 
judgment  for  plaintiff,  the  named  defendant 
appeals.  Reversed  and  remanded  for  an- 
other trial. 

S.  B.  Slagle  on  January  21, 1914,  executed 
to  the  bank  his  note  for  $111.76,  and  secured 
same  by  chattel  mortgage  on  two  horses.  On 
March  81,  1914,  S.  B.  Slagle  executed  anoth- 
er note  to  the  bank  for  $82.50,  and  secured 
same  by  a  chattel  mortgage  on  16  acres  of 
cotton  and  20  acres  of  com  to  be  grown  by 
him  on  the  farm  of  J.  F.  Darnell.  Appellee 
bank  brought  the  suit  against  S.  B.  Slagle 
and  J.  A.  Slagle  on  the  notes  and  for  fore- 
closure of  the  chattel  mortgage  lien  on  the 
horses  and  crops.  The  petition  alleged  that 
after  the  execution  of  the  notes  and  mort- 
gages the  defendant  J.  A.  Slagle  came  into 
possession  of  the  property  described  in  the 
mortgages,  and  as  a  consideration  for  the 
same  being  turned  over  to  him  he  assumed 
and  promised  to  pay  off  the  indebtedness 
"and  ratified  the  mortgages  given  to  plaintiff 
thereon  by  S.  B.  Slagle."  A  writ  of  seques- 
tration was  sued  out  by  the  bank  and  levied 
on  certain  com,  cotton,  and  cotton  seed.    J. 

A.  Slagle,  besides  his  answer  in  defense,  filed 
a  cross-action  and  asked  for  damages  for  the 
levy  of  sequestration  on  the  com,  cotton,  and 
cotton  seed,  which  he  claimed  was  his  end 
without  incumbrance. 

J.  W.  Love,  W.  L.  Hutchison,  and  Fred 
S.  Dudley,  all  of  Paris,  for  appellant  Wright 
&  Patrick,  of  Paris,  for  appellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
The  appidlant  by  his  seventh  assigimient  of 
error  makes  the  point  that  he  was  entitled 
to  have  an  affirmative  finding  by  the  Jury 
respecting  damages  for  suing  out  the  seques- 
tration writ.  It  is  believed  that  the  conten- 
tion must  be'  sustained,  the  Judgment  re- 
versed, and  the  cause  remanded  for  another 
trial.  As  disclosed  by  the  record,  S.  B.  Sla- 
gle In  April,  1914,  abandoned  his  family  and 
rental  contract.    Before  his  abandonment  S. 

B.  Slagle  had  planted  some  com,  but  no 
other  part  of  the  crop;  and  at  th«  time  of 
the  abandonment  by  S.  B.  Slagle  the  com 
that  he  had  planted  was  killed  by  frost  Aft- 
er the  abaindonment  of  the  land  by  S.  B. 
Slagle  the  ownw  of  the  land  rented  It  to  J. 
A.  Slagle,  who  planted  and  made  the  crop 
sequestered.  After  S.  B.  Slagle  had  aban- 
doned the  rental  contract  with  J.  A  Slagle, 
it  became  and  was  a  new  and  distinct 
contract  from  that  of  S.  B.  Slagle.  And  the 
bank's  mortgage  on  a  crop  to  be  grown  by 
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S.  B.  Slagle  did  not  cover  nor  extend  to  tbe 
crop  made  and  grown  entirely  by  J.  A.  Sla- 
gle, unless  J.  A.  Slagle  executed  a  mortgage 
tbereon.  And  the  evidence  does  not  show 
that  X  A.  Slagle  executed  any  mortgage  or 
gave  any  lien  to  the  bank  on  his  crop.  The 
testimony  on  the  part  of  the  bank  at  most 
would  show  that  appellant  agreed  with  the 
bank  that  If  the  bank  would  let  him  have 
the  horses  mortgaged  by  his  father,  with 
which  to  make  a  crop,  he  (J.  A.  Slagle)  would 
take  over  the  horses  and  make  a  crop  and 
then  pay  the  indebtedness  of  the  two  notes. 
The  effect  of  this  agreement  may  be  to  hold 
appellant  liable  for  the  debts  as  a  part  of 
the  consideration  for  the  horses,  bnt  snch 
agreement  does  not  have  the  effect  or  Intend- 
ment to  create  a  mortgage  or  lien  on  the 
crop  of  3.  A.  Slagle  for  the  debt 

For  the  error  indicated,  the  judgment  Is 
reversed,  and  tbe  cause  remanded  for  anoth- 
er triaL 


EHLINGEB  v.  SPECKEIiS.     (No.  6704.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Oct  26,  1916.    Behearing  Denied 

Nov.  22,  1916.) 

1.  BANKBUPTOT    «=3426(1)    —    DiSCHABOS    OF 

Debt— False  Repbesgntations. 
Where  the  maker  of  a  note  procured  the 
bolder  to  make  a  loan  to  him  through  ftdse  pre- 
tenses and  false  representations  that  an  insur- 
ance policy  was  his  policy  and  fully  worth  $500, 
the  maker's  discharge  in  bankruptcy  did  not  dis- 
charge him  from  the  debt 

[Ed.  Note. — For  other  coses,  see  Bankruptcy, 
Cent  Dig.  §{  787,  792 ;  Dec.  Dig.  «=>426(1).] 

2.  Bills  and  Notes  9=3>505  —  Disohabqb  in 
Bankbuptcy  —  Fbauo  —  Evidence  —  Ad- 
missibility. 

In  suit  on  a  note  representing  a  loan  which 
the  maker  procured  by  false  representations  that 
he  owned  an  insurance  policy  worth  $500,  evi- 
dence of  an  officer  of  the  insurance  company, 
tending  to  show  that  the  maker,  joioed  by  his 
wife,  had  borrowed  $230,  the  full  loan  value  of 
the  policy,  from  the  Insurance  company,  while  he 
had  represented  that  he  bad  borrowed  only  $100, 
or  $150,  on  the  policy,  and  had  offered  it  for  se- 
curity, was  admissible  to  show  fraud  on  the 
maker  s  part,  and  to  contradict  his  statements 
made  to  the  lender. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  1717,  1718;  'Dec  Dig.  «=» 
505.] 

3.  Appeal  and  Erbob  <g=>1050(l)— Habmt.kss 
Erbob— Cboss-Examination. 

Defendant  cannot  complain  of  his  testimony 
on  cross-examination,  drawn  from  him  over  his 
protest,  where  be  bad  sworn  to  practically  tbe 
same  facts  in  bis  testimony  on  direct  examina- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  1069,  4153,  4157; 
Dec.  Dig.  <S=»1050(1).] 

4.  Appeal  and  Ebrob  ®=1071(1)— Statement 
OF  Facts— Setting  Fobth  Deductions. 

Where  there  are  sufficient  facts  in.  the  state- 
ment of  facts  to  sustain  the  judgment,  it  is  im- 
material that  the  court  also  set  forth  conclu- 
sions, deductions,  and  inferences  instead  of  facts. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4234;  Dec.  Dig.  «s>1071(l).] 


5.  Liens  ^zslS—FoBBOLOstniK— Denial. 

In  suit  on  a  note,  where  plaintiff  asked  fore- 
closure of  lien  on  defendant  s  insurance  {tolicy, 
bnt  it  was  alleged  and  proved  that  defendant  bad 
no  beneficial  interest  in  tbe  policy,  the  oourt 
properly  refused  to  foreclose  the  lien. 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent. 
Dig.  f  30;  Dec.  Dig.  <S=>18.] 

Appeal  from  Blayette  County  Court  r' 
George  Willrleh,  Judge. 

Suit  by  J.  O.  Speckels  against  John  P. 
Ehlinger.  Prom  a  Judgment  for  plaintiff  for 
his  debt,  but  refusing  to  forecloss  a  Uen,  de- 
fendant appeals,  and  plaintiff  cross-assigns 
error  in  refusing  to  foreclose  bis  lien.  Cross- 
assignment  overruled,  and  Judgment  af- 
firmed. 

L.  D.  Brown,  of  La  Grange,  for  appellant. 
C.  D.  Krause,  of  La  Grange,  for  appellee. 

FLY,  C.  J.  This  is  a  suit  on  a  promissory 
note  for  $600,  executed  by  appellant  to  ap- 
pellee for  borrowed  money,  and  which  appel- 
lant seeks  to  evade  the  payment  of  by  a  plea 
of  a  discharge  in  bankruptcy.  Appellee  also 
sought  to  foreclose  a  lien  on  a  certain  policy 
of  insurance,  which  had  been  executed  by  ap- 
pellant In  anticipation  doubtless  of  the 
plea  of  discharge  in  bankruptcy  appellee  al- 
leged fraud  upon  the  pact  of  appellant  in  rep- 
resenting that  a  certain  policy  of  insurance 
was  his  poUcy,  that  It  was  a  valuable  securi- 
ty and  fully  worth  the  sum  of  $500,  which 
representatitKis  were  false,  and  known  by  ap- 
pellant to  be  false  when  he  made  them.  The 
cause  was  tried  without  a  Jury,  and  Judg- 
ment was  rendered  in  favor  of  app^ee  for 
his  debt,  but  the  court  refused  to  foreclose 
a  Uen  on  the  policy  of  insurance.  The  evi- 
dence was  sufficient  to  show  that  the  money 
was  obtained  by  appellant  from  appellee  by 
representations  to  the  effect  that  he  owned 
a  policy  of  insurance  on  .which  he  bad  boi^ 
rowed  $100  or  $160,  when  the  poUcy  was  in 
favor  of  his  wife,  and  he  and  she  borrowed 
$230,  all  permitted  by  tbe  policy  itself.  No 
money  could  have  been  obtained  from  aK)el- 
lee  by  appellant  without  security.  We  ap>' 
prove  the  findings  of  fact  of  tbe  trial  Judge. 

[1]  The  court  did  not  err  in  entering  Judg- 
ment for  appellee  against  appellant  person- 
ally because  he  had  created  the  debt  through 
false  pretenses  and  false  representations, 
and  his  discharge  in  bankruptcy  did  not  dis- 
charge him  from  the  debt.  Katzensteln  v. 
Eeid,  41  Tex.  Clr.  App.  106,  91  S.  W.  360. 
This  disposes  of  the  first  ninth  and  tenth 
assignments  of  error. 

[2]  The  second  and  third  assignments  ot 
error  are  overruled.  The  evidence  of  the  of- 
ficer of  the  Insurance  company  was  permis- 
sible to  show  fraud  on  tbe  part  of  appellant 
and  to  contradict  his  statements  made  to 
appellee.  The  evidence  tended  to  show  that 
appellant  had.  Joined  by  bis  wife,  borrowed 
$280  from  the  insurance  company,  that  sum 
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being  the  foil  loan  Talue  of  fbe  policy,  when 
he  had  repreaented  that  he  had  borrowed 
only  9100  or  |150  on  the  policy  and  had  of- 
fered It  for  secnrtty. 

[3]  Appellant  Is  In  no  position  to  complain 
of  his  testimony  drawn  out  over  his  protest 
on  the  cross^xamlnatlon,  as  he  had  sworn  to 
practically  the  same  facts  in  his  testimony 
on  direct  examination,    fle  stated: 

"If  my  wife  had  transferred  this  policy  to  Mr. 
Speckels,  I  would  certainly  not  have  paid  the 
premiums  on  the  policy." 

The  eTldenoe  tended  to  show  that  appellant 
know  the^  lien  he  had  glyen  was  worOiless 
when  signed  by  him  alone.  The  fourth  and 
fifth  assignments  of  error  ate  overruled. 

[4]  Tbere  is  no  merit  lu  the  sixth,  seventh, 
eighth,  and  ninth  assignments  of  error,  and 
tbey  are  oTerruled.  The  statement  of  facts 
supports  the  Judgment,  and  It  Is  Immaterial 
whether  the  court  set  forth  conclusions,  de- 
ductliMts,  and  Inferences  Instead  of  facts  or 
not.  However,  the  court  found  sufficient 
facts  to  sustain  the  Judgment,  and  those 
were  all  the  facts  necessary  to  be  found. 

The  eleventh  assignment  Is  too  general  to 
be  considered. 

[6]  There  Is  an  appareat  inconsistency  In 
asking  for  the  foreclosure  of  a  lien  <hi  the 
policy,  i^ien  It  was  alleged  and  proved  that 
appellant  has  no  beneficial  interest  In  the 
policy.  The  court  did  not  err  in  refusing  to 
foredoee  the  lien,  and  the  cross-assignment 
of  appellee  is  overmled. 

The  Judgment  Is  affirmed.  . 


BOUSBB  y.  HOGITE]  et  aL    (No.  019.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Nov.  2,  1916.) 

ApFBAI.  ARD  SbBOB  «S979(1>— Dkoibionb  Be- 
TXEWABUB— Final  Judouknt. 
In  an  action  arainst  the  owner  by  sureties 
on  contractors'  bonos,  who  also  sought  recovery 
against  the  architect,  a  judgment  which  did 
not  dispose  of  that  contention,  nor  of  the  con- 
tractors' claim  against  the  architect,  is  not  final, 
and  no  appeal  there&om  will  lie. 
*  [Ed,  Note. — ^For  other  cases,  see  Appeal  and 
Bw*,  Cent  Dig.  «  4S4,  486-493;  Dec.  Dig. 
<»a»T9(l).I 

Appeal  from  District  Court,  Anderson 
County;  John  S.  Prince,  Judge. 

Action  by  George  A.  Wright  and  another 
against  Mrs.  Mattle  Rouser,  E.  H.  Hogue, 
and  others.  I'rom  the  Judgment,  the  first- 
named  defendant  appeals.    Appeal  dismissed. 

Wncox  ft  Graves  and  Sanswn  &  Metcalfe, 
all  of  Georgetown,  for  appellant  Gregg  & 
Brown,  Gardner,  Campbell  ft  Sewell,  and  A. 
O.  Greenwood,  all  of  Palestine,  for  appellees. 


HIGGINS,  J.  Hogue  ft  (Crawford,  build- 
ers, entered  Into  a  contract  with  appellant, 
whereby  they  agreed  to  build  a  house  for 
her  according  to  plans  and  specifications  pre- 
pared by  A.  O.  Watson,  architect,  and  under 
the  supervision  of  said  architect  To  secure 
the  due  performance  of  their  contract,  they 
gave  bond  with  Geo.  A.  WIrlght  and  John  R. 
Heame  as  sureties.  When  the  building  was 
partially  completed,  the  builders  abandoned 
the  work  and  the  contract  was  completed  by 
the  sureties.  Thereafter  the  sureties  sued 
Mrs.  Rouser,  Watson,  Hogue,  and  Crawford 
to  recover  an  indebtedness  alleged  to  have 
arisen  out  of  the  transactions  between  the 
parties.  In  view  of  the  disposition  made  of 
this  appeal,  it  is  unnecessary  to  set  forth  the 
particular  nature  of  the  claims  and  Issues 
raised  by  the  plaintiff's  petition  and  the  coun- 
terclaims and  cross-actions  of  the  various 
defendants.  Hogue  ft  Crawford  filed  a  cross- 
action  against  Mrs.  Rouser  for  $440.86  for 
extra  work  done  by  them  imder  their  con- 
tract prior  to  its  abandonment  They  also 
filed  a  cross-action  against  Watson  seeking 
to  recover  one-half  the  cost  of  certain  extra 
work  done  upon  the  building  under  an  agree- 
ment alleged  to  have  been  made  by  Watson 
to  pay  one-half  the  expense  thereof.  Mrs. 
Rouser  set  up  various  counterclaims  and  filed 
cross-actions  against  the  contractors,  the 
sureties,  and  the  architect 

Upon  trial  Judgment  was  entered  as  fol- 
lows: In  favor  of  Wright  and  Hearne 
against  appellant  for  $1,666.71,  with  fore- 
closure of  lien;  In  favor  of  Mrs.  Rouser 
against  Watson  for  $1,560.98;  In  favor  of 
Hogue  &  Crawford  against  Mrs.  Rouser  for 
$294.26.  The  decree  further  recited  and  de- 
clared a  severance  of  the  issues  raised  by 
Wright  and  Hearne  against  Hogue  ft  Craw- 
ford. 

From  the  statement  made.  It  is  apparent 
that  no  disposition  has  been  made  of  the 
suit  by  Wright  and  Hearne  against  Watson, 
nor  of  Hogue  ft  Crawford's  cross-action 
against  Watson.  The  Judgment  is  therefore 
not  final,  and  an  appeal  therefrom  does  not 
Ue.  This  appeal  must  therefore  be  dismissed. 
Flnnlgan-Brown  Co.  v.  Escobar,  179  S.  W. 
1127. 

There  are  other  Issues  In  the  case  of  which 
no  direct  disposition  has  been  made,  though 
possibly  disposed  of  by  necessary  Implication. 
In  that  connection,  we  quote  the  language  of 
the  Supreme  Court  in  Trammel  v.  Rosen,  106 
Tex.  132,  157  S.  W.  1161,  as  follows: 

"Every  final  judgment  should  plainly,  explic- 
itly, and  Bpedfically  dispose  of  each  and  every 
party  to  the  cause,  and  of  each  and  every  issue 
therein  presented  by  the  pleadinga" 

Dismissed. 
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HOUiSTON  &T.  C.  R.  CX).  v.  MONTGOMEBY. 
(No.  6S80.) 

(Court  of  Civil  Appeals  of  Texas,    Austiii. 
Oct  11,  1916.) 

1.  Costa  *=»286— Pbevahjckq  Pabtt. 

An  appellant,  successful  on  his  appeal  In 
having  the  case  reversed  and  remanded,  is  en- 
titled to  recover  the  costs  of  such  appeal  in  a 
proper  proceeding  in  a  proper  tribunaL 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  IS  900-905,  907;    Dec.  Dig.  «=>286.] 

2.  Costs  «=»264r— Oobts  of  AppKAii— Betaza- 

TIDN. 
An  appellant  prevailing  on  appeal  should  see 
to  it  that  costs  are  correct  in  the  first  instance, 
and  has  30  days  after  filing  the  record  in  Court 
of  Appeals  in  which  to  ask  certiorari  to  cor- 
rect the  same,  so  that  on  a  motion  to  retax 
costs,  in  effect  a  motion  for  certiorari  to  cor- 
rect the  judgment,  the  court  will  not  recall  its 
mandate  and  amend  the  judgment. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent. 
Dfg.  fS  1001-1008:   Dec.  Dig.  <S=»264.] 

Appeal    from    District  .Court,    Bobertson 
County;  J.  0.  Scott,  JHidge. 
Motion  to  retax  costs.    Motion  overruled. 
For  former  opinion,  see  185  S.  W.  633. 

Baker,  Botta,  Parker  &  Garwood,  of  Hous- 
ton, and  Strlbllng  ft  Strlbling,  of  Waco,  for 
the  motion. 

JENKINS,  J.  [1, 1]  On  a  former  day  we 
rendered  judgment  In  this  case  reversing 
and  remanding  the  same.  The  clerk  taxed 
the  costs  against  the  appellee,  as  shown  by 
the  record.  Appellant  has  filed  a  motion  to 
retax  the  costs,  and  attached  thereto  a  cer- 
tified bill  of  costs  showing  stenographer's 
report  and  statement  of  facts  $207,  which 
was  not  shown  by  the  certified  bill  of  costs 
In  the  original  record.  Appellant  asks  us  to 
recall  our  mandate  and  to  tax  this  cost 
against  appellee.  Of  coarse,  the  appellant, 
having  been  successful  on  the  appeal,  is  en- 
titled to  recover  the  costs  of  such  appeal  In 
a  proper  proceeding  In  a  proper  tribunal; 
but  appellant's  motion  asking  us  to  recall 
the  mandate  and  retax  this  cost  Is,  In  effect, 
a  motion  for  certiorari  to  correct  the  judg- 
ment. The  appellant  should  have  seen  to 
It  that -the  bill  of  costs  was  correct  In  tbe 
first  Instance,  and  It  had  30  days  after  fil- 
ing the  record  in  this  conrt  in  which  to  ask 
for  certiorari  to  correct  the  same.  Under 
these  circumstances  we  do  not  feel  called 
upon  to  recall  the  mandate  and  amend  our 
judgment  herein. 

Motion  to  retax  is  overruled. 


WOOTON  et  fti  V.  JONES.    (No.  6742.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Oct.  4, 1916.) 

1.'  Appeai.  and  Ebsob  €=>66— "Finai.  Jxtdo- 

MENT." 

With  certain  statutory  exceptions,  no  appeal 
can  be  prosecuted  until  a  final  judgment  has 


been  rendered;  a  judgment  which  does  not  dis- 
pose of  all  the  issnes  involved  not  being  final. 

[£d.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  M  829-331,  335-3^;  Dec. 
Dig.  <8=»6& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Judgment] 

2.  Appeai.   aitd   Bbbos   «=971(3)   —  Finai. 

judovknt. 
Judgment,  in  an  injunction  suit  to  restrain 
sale  of  realty  on  foreclosure  of  mortgage,  which 
was  limited  by  its  express  terms  to  the  cause  of 
action  asserted  by  plaintiffs  in  their  original  pe- 
tition for  injunction,  and  did  not  attempt  to  dis- 
pose of  their  plea  wherein  they  sought  to  recov- 
er penalties  against  defendant  mortgagee  for  his 
alleged  collection  of  usurious  interest,  was  not 
final. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Cent  Dig.  {f  308-398;    Dee.  Dig.  «s> 
71(8)J 
8.  Appeai.  aitd  Kbbob  «=>768  —  Statx  at 

Pi^ADiNOs  BKI.OW— Admission. 
On  appeal  from  a  judgment  in  an  injunc- 
tion suit  to  restrain  sale  on  foreclosure,  the 
statement  in  defendant  appellee's  brief  that 
plaintiff  appellants'  plea,  asserting  their  right  to 
recover  penalties  on  account  of  usury,  was  not 
called  to  the  attention  of  the  trial  court  when 
tihe  case  was  disposed  of  will  be  regarded  as 
equivalent  to  an  admission  that  the  plea  referred 
to  was  then  on  file. 

[Ed.  Note.— For  other  casaB,  see  Appeal  and 
Brror,  Cent  Dig.  i  3103 ;  Dec  Dig.  <S=37e8.] 

4.  Appbai.  aitd  Bbbob  «=371(3)— "Fin ai.  Ob- 
deb"— Appkai,  DJ  Injunction   Sun>— Stat- 

J7TE8. 

Bev.  St  1911,  arts.  4644r-4646,  provide  for 
an  appeal  from  an  order  granting,  refusing,  or 
dissolving  injunction.  Plaintiff  sued  to  foredose 
the  mortgage,  and  defendant  filed  a  general  de- 
murrer and  ob'tained  a  temporary  injunction. 
Held,  that  on  order  dissolving  the  temporary  in- 
junction after  the  case  had  been  called  for  trial, 
and  an  order  sustaining  the  demurrer  to  the  peti- 
tion for  an  injunction,  though  adjudicating  one 
of  the  branches  of  the  case,  was  not  final,  where 
a  plea  of  usury  set  up  in  the  answer  was  not  dis- 
posed of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  393-396;  Dec.  Dig.  «=» 
71(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Order.] 

Appeal  from  District  Court,  Tom  Green 
County;  J.  W,  Timmlns,  Judge. 

Suit  by  H.  A.  Wooton  and  another  agalnsl 
W.  O.  Jones.  From  a  judgment  for  defend- 
ant, plaintiffs  appeaL    Appeal  dismissed. 

W.  A.  Anderson  and  A.  Ik  Brantley,  both  of 
San  Angelo,  for  appellants.  Jos.  Spence,  Jr., 
and  Blanks,  Collins  &  Jackson,  all  of  San 
Angelo,  for  appellee. 

KEY,  C.  J.  In  April,  1914,  W.  O.  Jones 
brou^t  suit  against  H.  A.  Wiooton  and  his 
wife  upon  a  promissory  note  for  $2,CK)0  and 
for  Interest  and  attorney's  fees,  and  sought 
to  foreclose  a  mortgage  lien  on  certain  real 
estate  in  Tom  Green  county.  At  the  Hay 
term,  1915,  of  the  district  court  of  Tom 
Green  county,  judgment  was  rendered  for 
Jones  as  prayed  for  in  his  petition.  August 
2,  1915,  the  defendants  H.  A.  Wooton  and  his 
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wife  filed  an  injnnctton  snlt  In  tbe  district 
court  of  Tom  Green  county,  to  risstrain  the 
sale  of  the  real  estate  upon  which  the  mort- 
gage had  been  foreclosed  by  the  Jndgment 
referred  to.  On  the  same  day  the  Jnd^  of 
the  DlBtiict  coart  of  Tom  Oreen  comity,  act- 
ing In  vacation,  granted  a  temporary  writ  of 
Injunction,  restraining  the  sale  of  the  land 
"until  the  farther  order  of  said  district 
court."  etc.  On  the  16th  day  of  May,  1916, 
W.  C  Jones,  the  defendant  In  the  Injunc- 
tion suit,  filed  an  answer,  which  indnded  a 
general  demurrer  to  the- petition  for  Injxmc- 
tlon  and  a  motdon  to  dissolve  the  same.  On 
the  16th  day  of  May  the  Wootons  filed  a 
plea  which  contained  exoepttons  to  the  plead- 
ing filed  the  prevloua  day  by  W.  O.  Jones,  a 
reply  to  the  averments  contained  In  Jones' 
pleading,  «nd  a  eross-actton,  alleging  that 
the  $2,000  note  upon  whldi  the  original  suit 
was  predicated  was  usurious ;  that  they  had 
made  certain  payments  upon  that  note,  and 
were  entitled  under  the  nsnry  statute  to  re- 
cover penalties  whldi  exceeded  the  true 
amount  of  their  indebtedness  to  Jones  to  the 
extent  of  $830.88,  whldi  latter  amoont  they 
sought  to  recover  from  Jones.  At  that  time 
the  district  court  of  Tom  Oreen  county  was 
in  session,  and  on  that  day  that  court  ren- 
dered, the  following  Judgment : 

"W.  O-  Jones  v.  H.  A.  Wooton  et  al.  No.  2646. 
In  the  District  Court  of  Tom  Oreen  Oonn- 
ty,  Texas.  May  Term,  1916.  On  this  leth  day 
of  May.  1916,  this  cause  being  legularlr  reached 
and  called  for  trial,  came  on  to  be  lieard  plain- 
tiff's motion  to  dissolve  the  temporary  Injanc- 
tlon  issned  by  the  honorable  Jadge  of  tibia  court 
in  vacation  on  the  2d  day  of  Aagust,  1916,  to- 
gether with  the  general  demurrer  of  plaintiff  to 
defendants'  petition  for  injunction  wliich  was 
filed  on  the  2d  day  of  August,  1915,  and  defend- 
ants by  their  counsel  in  open  court  stated  that 
they  now  abandon  any  and  all  grounds  for  in- 
junction based  on  any  homestead  claim  of  de- 
fendants in  any  of  the  real  estate  involved  in 
this  suit;  and  the  court,  having  heard  said  gen- 
eral demurrer  and  the  argument  of  counsel 
thereon,  is  of  the  opinion  that  the  law  Is  with 
plaintiff,  and  that  plaintiff's  said  general  demur- 
rer as  contained  in  plaintiff's  moaon  to  dissolve 
said  injunction,  and  in  plaintiff's  answer  to  de- 
fendants petition  for  injunction  filed  <ya  the  16th 
day  of  May,  1916,  to  defendant's  said  petition  for 
injunction  which  was  filed  on  the  2d  day  of  Au- 
gust, 1915,  be,  and  the  same  is  hereby,  sustained, 
and  defendants'  said  petition  for  injunction  is 
hereby  dismissed,  and  said  injunction  heretofore 
issued  by  the  honorable  judge  of  this  court  in 
vacation  is  now  dissolved.  It  is  further  ordered 
that  defendants  and  the  sareties  on  their  injunc- 
tion l>ond  pay  all  costs  incurred  in  tliis  injunc- 
tion proceeding,  for  which  execution  may  issue 
in  favor  of  the  officers  of  the  court  against  de- 
fendant H.  A.  Wooton  and  the  sureties  on  said 
injunction  bond.  To  which  order  and  ruling  of 
the  court  defendants  then  and  there  excepted, 
and  in  open  court  gave  notice  of  appeal  to  our 
Court  of  Civil  Appeals  for  the  Third  Supreme 
Judicial  District  of  Texas,  at  Austin." 

On  the  IStfa  day  of  May,  1916,  H.  A. 
Wooton  and  his  wife  filed  a  motion  for  a 
new  trial,  which  motion,  in  part,  reads  as 
follows: 

"1.  Because  said  order  of  the  court  does  not 
dispose  of  all  the  iasoes  in  tlUs  cause,  in  that 


these  defsddanta  liaa,  on  the  said  16th  day  of 
May,  1916,  by  leave  of  the  court  filed  in  tliis 
suit  before  any  announcement  of  ready  upon 
said  demurrers  and  motion  to  dissolve  said  in- 
junction, filed  in  tliis  cause  their  first  supplemen- 
tal petition,  whidi  said  supplemental  petition 
is  sn  file  in  tliis  cause,  hereby  referred  to  and 
mads  a  part  of  this  motion,  which  said  supple- 
mental petition,  answer,  and  cross-action  of  de- 
fendants, shows  a  meritorious  defense,  and  a 
complete  legal  defense  and  cross-action  against 
plaintiff,  and  shows  that  plaintiff  would  be  In- 
debted to  defendants  in  a  large  sum  of  money 
after  canceling  the  debt  sued  upon  by  plaintiff, 
and  setting  aside  and  annulling  th«  jndgment 
which  had  been  enjoined." 

On  the  following  day  the  motion  tor  new 
trial  was  overruled,  Woot(Hi  and  his  wife 
excepted  and  gave  notice  of  appeal,  and  the 
case  has  been  advanced  and  submitted  to  this 
court  for  decision. 

[1]  At  the  threshold  of  the  case,  and  be- 
fore considering  the  questions  presented  by 
the  parties,  this  court  is  confronted  with  a 
question  of  jurisdiction.  With  oertata  8ta^ 
utory  exceptions,  it  is  well  settled  by  a  long 
line  of  decisions  that  no  appeal  can  be  prose- 
cuted until  a  final  judgment  has  been  ren- 
dered; and  it  is  equally  as  well  settled  that 
a  judgment  which  does  not  dispose  of  all  the 
Issues  Involved  in  the  case  is  not  a  final  judg- 
ment. The  leading  case  upon  that  subject 
is  Unn  v.  Arambould,  56  Tex.  611;  and  It 
has  been  followed  by  numerous  other  cases, 
as  shown  by  Rosels  Notes,  voL  2,  p.  1064, 
1910  edition. 

[2-4]  The  judgment  rendered  In  this  case, 
and  from  which  it  is  sought  to  prosecute  this 
appeal  is,  by  its  express  terms,  limited  to  the 
cause  of  action  asserted  by  the  Wootons  in 
their  original  petition  for  injunction  filed 
August  2,  1915,  and  does  not  attempt  to  dis- 
pose of  their  plea,  in  which  they  sought  to 
recover  penalties  against  Jones  on  account  of 
his  alleged  collection  of  usurious  Interest 
The  Judgment  that  was  rendered  is  nothing 
more  than  a  judicial  determination  that  the 
plaintiff's  original  petition  stated  no  cause  of 
action,  and'  that  the  temporary  Injunction 
previously  issued  should  be  dissolved.  It  is 
stated  in  appellee's  brief  that  appellants' 
plea,  which  asserted  their  right  to  recover 
penalties  on  account  of  usury,  was  not  call- 
ed  to  the  attention  of  the  trial  court  at  the 
time  the  case  was  disposed  of.  We  regard 
that  statement  as  equivalent  to  an  admission 
that  the  plea  referred  to  was  then  on  file, 
but  the  record  does  not  show  that  appellants 
had  abandoned  that  plea.  On  the  contrary, 
appellants'  motion  for  a  new  trial  indicates 
that  the  plea  referred  to  had  not  been  aban- 
doned, and  ought  to  have  been  sufficient  to 
direct  attention  to  the  fact  that  no  final  judg- 
ment had  been  rendered,  though  the  question 
of  Jurisdiction  of  this  court  does  not  depend 
upon  the  trial  court's  knowledge  of  the  fact 
that  a  Judgment  is  not  flnaL 

[S]  However,  It  is  stated  in  the  brief  of 
one  of  the  parties  that  this  appeal  is  pros- 
ecuted under  article  4044  <of  the  RevlstNl 
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Statates,  and  if  that  aTttde  anthorlsea  the 
appeal,  It  should  not  be  dismissed.  That 
article,  and  the  two  immediately  toliowing  It, 
read  as  follows: 

"Art.  4644.  Appeah  Atloioed  to  Oourt»  of 
OivU  Appealti—Aiij  party  or  partiea  to  any  ciril 
snit  wherein  a  temirarary  injunction  may  be 
granted,  refused  or  dissolved,  under  any  of  the 
provisions  of  this  title,  in  term  time  or  in  vaca- 
tion, may  appeal  from  the  order  or  judgment 
granting,  refusing  or  dissolving  such  injunction, 
to  the  Court  of  Civil  Appeals  having  jurisdic- 
tion of  the  case ;  but  sndi  appeal  shaU  not  have 
the  effect  to  suspend  the  enforcement  of  the  or- 
der appealed  from,  unless  it  shall  be  so  ordered 
by  the  court  or  judge  who  enters  the  order ;  pro- 
vided, the  transcript  in  such  case  shall  be  filed 
with  the  clerk  of  the  Court  of  Civil  Appeals 
not  later  than  fifteen  days  after  the  entry  of  rec- 
ord of  such  order  or  judgment  granting,  refusing 
or  dissolving  such  injunction." 

"Art  46^.  Prooeedingt  o»  AppeoZ.— It  shall 
not  be  necessary  to  brief  such  case  in  the  Court 
of  Civil  Appeals  or  Supreme  Court,  and  the  case 
may  be  beard  in  the  said  courts  on  the  bill  and 
answer,  and  such  affidavits  and  evidence  as  may 
have  been  admitted  by  the  jud^e  granting,  refus- 
ing or  dissolving  such  injunction;  prowded,  the 
appellant  may  file  a  brief  in  the  Court  of  Civil 
Appeals  or  Supreme  Court  upon  the  furnishing 
the  appellee  with  a  copy  thereof  not  later  than 
two  days  before  the  case  is  called  for  submission 
in  such  court,  and  the  appellee  shall  have  until 
the  day  the  case  is  called  for  submission  to  an- 
swer such  brief." 

"Art.  4646.  Case  to  havt  Preoeienoe  on  Ap- 
peal.—Such  case  shall  be  advanced  in  the  Court 
of  Civil  Appeals  or  Supreme  Court  on  motion  of 
either  party,  and  shall  have  priority  over  other 
cases  pending  in  such  courto." 

Considering  all  of  these  articles  together, 
we  do  not  think  that  article  4644  should  be 
construed  as  having  application  to  and  con- 
trolling a  Judgment  rendered  upon  a  final 
trial,  although  such  judgment  may  result  in 
the  dissolution   of  a  temporary  injunction  | 


prevlonaly  granted.  By  enacting  articles 
4644,  4646,  and  4646,  we  think  it  was  the  pur- 
pose of  the  Legislature  to  provide  a  speedy 
means  by  wliich  an  appeal  might  be  prosecut- 
ed from  an  order  or  judgment,  granting,  re- 
fusing, or  dissolving  an  injunction,  with  the 
view  to  have  the  appeal,  if  possible,  dispoeed 
of  before  the  case  should  be  finally  tried  In 
the  district  or  county  court,  and  that  it  was 
not  intended  to  control  a  judgment  rendered 
upon  final  trial.  In  the  instant  case  the  rec- 
ord shows  that  the  orders  sought  to  be  ap- 
pealed from  were  made  after  the  case  bad 
been  regularly  reached  and  called  for  trial; 
and  the  order,  sustaining  the  general  demur- 
rer to  the  original  i>etition  for  injunction, 
was  sufficient  grounds.  In  and  of  itself,  for 
dissolving  the  temporary  Injunction,  and  was, 
in  fact,  a  final  adjudicatioii  of  one  of  tlie 
branches  of  the  case.  But  it  left  unadjadl- 
cated  and  undisposed  of  the  other  branch  of 
the  case  involved  in  the  plea  of  usury;  and 
thjerefore  we  leel  compelled  to  hold  no  final 
judgment,  in  the  sense  necessary  to  confer 
jurisdiction  upon  this  court,  was  rendered  In 
this  casei. 

It  is  not  to  be  understood  from  what  baa 
been  said  In  this  opinion,  nor  from  our  action 
in  dismissing  the  appeal,  that  this  court  has 
passed  uimn  the  merits  of  the  plea  of  usury, 
and  appellant's  asserted  right  to  recover  pen- 
alties, as  set  up  in  that  plea.  The  merits  of 
that  plea  were  not  determined  by  the  trial 
court,  and  have  not  been  considered  by  this 
court 

For  the  reasons  stated,  we  hold  that  this 
court  has  no  jurisdiction,  and  therefore  the 
appeal  is  dismissed. 

Appeal  dismissed. 
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HADDON  T.  FINLBY.    (No.  248.) 
(Supreme  Oourt  of  Arkanias.     Not.  6,  1916.) 

1.  SALX8    <s=»85(l)—OoNTBAOT— Condition*— 
Rkmsdiks  of  Butek. 

Where  specifications  of  a  contract  for  sale  of 
an  auto  truck  were  not  mere  warranties,  but 
conditions  precedent,  the  buyer  could  either  re- 
ject the  car,  accept  the  car  and  bring  cross-ac- 
tion for  breach  of  warranty  when  sued  for  the 
purchase  price,  or  use  the  breach  by  way  of  re- 
duction or  recoupment  in  an  action  by  the  seller 
for  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  U  236,  238;  Dec.  Dig.  «3>8&(D.] 

2.  Salks  «=3364(4)  —  RJEOOTXXT  or  Price  — 

TkiAI/— iNSTBTJCnONS. 

On  a  seller's  counterclaim  for  the  price  of 
an  auto  truck,  a  requested  instruction  that.  It 
seller  agreed  to  put  the  auto  truck  in  a  condition 
satisfactory  to  the  buyer,  the  contract  was  not 
complete  until  it  was  put  in  such  satisfactory 
conation,  delivered  and  accepted  in  such  condi- 
tion, and,  if  not  put  in  such  condition,  delivered, 
and  accepted,  there  was  no  sale,  should  have 
been  given,  as  the  given  instruction  on  the  issue 
of  whether  there  was  a  sale,  while  a  correct 
statement  of  law,  was  not  sufficiently  specific  to 
present  plaintiS's  defense  that  he  had  rejected 
the  car  because  it  did  not  meet  the  contract 
apecifications  and  that  no  sale  was  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfe.  i  1068;  Dec.  Dig.  <8=>364(4).] 

&.  Salcs  «S9364(6)  —  RxoovEBT  or  Puck  — 

TbIAL— IirBTBUOTIONB. 

A  further  requested  instractimi  that  if  seller 
bdled  to  put  the  auto  track  in  the  conditioa 
agreed  to  \a  him  with  plaintiff,  the  plaintiff 
could  rescind  the  contract,  even  though  he  took 
possession  to  ascertain  whether  or  not  it  fulfilled 
the  warranties  of  the  seller,  should  have  been 
given,  as  the  given  instruction,  while  a  correct 
atatement  of  the  law,  was  not  sufficiently  specific 
to  present  defendant's  defense  that  he  had  a 
right  to  rescind  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §  1071;  Dec.  Dig.  «=s>364(IJ).l 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty ;  Guy  Fulk,  Judge. 

Suit  by  J.  E.  Haddon  against  F.  J.  Flnley, 
In  wUcb  defendant  filed  a  counterclaim. 
Jadgnient  for  ,defendant  for  the  excess  of 
couuterclaljn,  and  plaintiff  appeafls.  Re- 
versed, and  remanded  for  new  trial. 

J.  F.  Wills,  of  Argenta,  for  appellant 

SMITH,  J.  Appellant  brought  suit  upon 
an  aoQoimt  against  appellee,  the  correctness 
of  whicb  la  not  disputed,  but,  after  admit- 
ting  the  oprrectness  of  the  demand  against 
him,  appellee  filed  a  counterclaim,  In  which 
be  alleged  that  he  had  sold  appellant  an 
automobile  for  $220,  and  he  prayed  for,  and 
recovered,  a  Judgment  for  the  excess  of  his 
counterclaim  over  appellant's  demand  against 
him.  In  support  of  his  counterclaim  appel- 
lee testified  that  the  car  was  in  first-class 
■bape,  and,  after  a  demonstratlou  of  it  ap- 
pellant said  it  was  all  right,  and  that  he 
would  take  It  at  the  agreed  price  of  $220; 
that  the  car  was  delivered  to  and  accepted 
by  appellant,  who  commenced  to  use  It,  but 


broke  a  flywheel,  whereupon  appellant  sent 
the  car  to  appellee,  ^who  is  a  mechanic,  to  be 
repaired,  and  after  keeping  the-  car  in  ids 
possession  for  three  weeks,  during  which 
time  he  was  waiting  for  the  new  flywheel  to 
be  shipped  from  the  factory,  appellee  return- 
ed the  car  in  good  condition  to  appellant, 
who  then  denied  he  had  ever  bought  it 

Appellant  testified  that  appellee  proposed 
to  sell  him  the  car,  and  he  went  to  the  home 
of  appellee  to  see  it;  that  appellee  said  he 
would  put  a  new  motor  in  the  car,  and  make 
other  repairs,  which  would  put  It  in  first- 
class  shape,  and  that  the  car  would  be  dellT- 
ered  for  trial,  and  that  u^n  trial  thfe  car 
proved  to  be  worthless,  and  witness  saw  ap- 
pellee  and  told  him  he  would  not  keep  it, 
whereupon  appellee  said,  "Very  well,  the  old 
car  fooled  me,"  and  appellee  took  the  car 
away  from  appellant's  place  of  business. 

Other  testimony  was  offered  which  tended 
to  support  appellant's- contention  that  there 
was  no  sale,  and  that  such  trade  as  was 
made  was  rescinded  by  the  return  of  the  car. 

Appellant  asked  a  number  of  instructions, 
all  of  which  were  refused  by  the  court, 
whereupon  the  court  charged  the  Jury  as 
follows: 

"Glentlemen  of  the  Jury,  this  is  a  suit  brought 
by  Haddon  against  Finley*  for  the  collection  of 
an  account  amounting  to  $85  due  on  a  grocery 
blU.  The  defendant  does  not  deny  the  correct- 
ueas  of  the  account  but  claims  a  set-off  and 
counterclaim  in  the  nature  of  a  purchase  price  of 
an  automobile.  The  sole  question  for  yon  to  de- 
termine is  whether  or  not  Finley  sold  an  automo- 
bile to  Haddon,  and,  if  you  find  that  ha  did  sell 
it  why,  then,  he  woqjd  be  entitled  to  set  this  off 
against  the  claim  of  Haddon:  and,  if  it  exceeds 
the  amount  sued  for,  he  would  be  entitled  to  a 
judgment  in  his  favor  for  the  excess  amount  Of 
course,  it  is  a  question  of  fact  there  for  yon 
to  determine  whether  or  not  there  was  a  sale; 
that  is  all  the  court  sees  in  the  case.  Plaintiff 
contends  that  there  was  no  sale,  and  S^nley  con- 
tends that  he  did  buy  It;  that  is  all  there  is  to 
it  The  burden  should  be  on  the  defendant  as 
he  «laims  there  wasn't  a  sale." 

[1-3]  Appellant  now  complains,  not  of  the 
correctness  of  the  instruction  given  by  the 
court  but  of  the  court's  refusal  to  give  In- 
structions specifically  declaring  the  law  ap- 
plicable to  the  defenses  which  he  Interposed. 
These  ware:  First,  that  there  was  no  com- 
pleted sale,  for  the  reason  that  the  car  was 
not  in  the  satisfactory  condition  which  it 
was  agreed  it  should  be,  and  that  even  though 
there  was  evidence  sufficient  to  support  a 
finding  that  a  sale  bad  been  made,  there  was 
also  evidence  that  this  sale  bad  been  rescind- 
ed. As  presenting  these  two  issues,  appellant 
asked  Instructions  numbered  2  and  7,  which 
read  as  follows: 

"(2)  Xou  are  instructed  that  if  Finley  agreed 
to  put  the  automobile  truck  in  a  condition  satis- 
factory to  Haddon,  the  contract  of  sale  was  not 
complete  until  it  was  put  in  such  satisfactory 
condition  and  delivered  to  and  accepted  b^  Had- 
don in  such  condition.  If  it  was  not  put  m  such 
condition  and  delivered  to  and  acc^ted  by  Had- 
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don,  then  tbere  was  no  tale,  and  your  verdict 
should  be  in  favor  of  Haddon." 

"(7)  You  are  instructed  that  if  yon  bdleve 
from  the  evidence  that  the  defendant,  Finley, 
failed  to  put  the  auto  truck  in  the  condition  as 
agreed  to  by  him  with  the  plaintiff,  then  the 
plaintiff  had  a  right  to  rescind  the  contract,  even 
though  he  took  the  machine  into  his  possession 
to  ascertain  whether  or  not  it  fulfilled  the  war- 
ranties of  Finley." 

We  think  both  of  these  instractions  should 
have  been  given  as  presenting  concretely  the 
law  applicable  to  appellant's  defenses  to  the 
counterclaim,  as  tlie  Instruction  given  by  the 
court,  while  containing  a  correct  statement 
of  the  law,  was  not  sufficiently  spedflc  to 
present  these  Issues. 

In  one  respect  the  case  Is  similar  to  that 
ot  Ward  Furniture  Mfg.  Co.  v.  Isbell,  81  Ark. 
£60,  99  S.  W.  845,  In  that  here,  as  there,  tlie 
contract  specifications  were  not  mere  war- 
ranties, but  were  conditions  precedent,  and, 
OS  such,  gave  appellant  the  choice  of  three 
remedies  as  there  stated:  First,  to  reject  the 
car;  second,  to  accept  the  car  and  bring  a 
cross-action  for  breach  of  warranty  when 
sued  for  the  purchase  price ;  or,  third,  with- 
out bringing'  cross-action  after  breach  of 
w&rr&nty  to  utie  the  breiach  by  way  of  reduc- 
tion or  r^coupmeitt  in  the  action  by  the  ven- 
dor for  the  pripe.  ,  Appellant  bad  testified 
that  he  bad  rejected  the  car  for  the  reason 
that  it  did  tiot  meet  the  contract  specifica- 
tions; and.  If  such  was  the  case,  he  had  the 
right  to  exercise  the  first  of  these  options 
and  say  that  no  sale  had  t>een  made. 

And  we  are  also  of  the  opinion  that  in- 
struction numbered  7  shoHld  have  been  given, 
as  appellant  had  the  right  to  rescind  the  sale 
if  the  Jury  found  from  the  evidence  that  a 
sale  was  made,  if  his  evidence  in.  regard  to 
the  agreement  was  true. 

For  the  error  indicated,  the  Judgment  wUl 
be  reversed,  and  the  cause  remaoded  for.  a 
new  triaL 


BELOATE  v.  W.  L.  BAKEB  &  CO. 
(No.  236.) 

(Supreme  Court  of  Arkansas.    Nov.  6,  1916.) 

1.  MEcnANics'    Liens   ®=»271(7)  —  Erfoboe- 

MENT— ALLEQATION      07      CONTBAOI— SUFn- 
CIBMCT. 

Jn  an  action  to  enforce  a  mechanic's  lien, 
the  complaint,  alleging  that  plaintiff  "did  in- 
stall in  the  residence  of  this  defendant  a  bath 
and  closet,  for  which  he  charged  this  defendant 
the  sum  of  $64,  wliich  charge  the  defendant  has 
never  objected  to,"  sufiiciently  alleged  that  the 
work  was  done  and  material  furnished  under  a 
contract  with  defendant. 

(Ed.   Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  500;   Dec.  Dig.  «=>271(7).] 

2.  Pleading  ®=9205(Z)  —  Failube  to   File 
EXHIBrrS— RULKr— Genebai,    Dbmubbeb. 

The  defect,  in  the  complaint  in  an  action 
to  enforce  a  mechanic's  lien  that  copies  of  the 
account  and  the  affidavit  filed  with  the  clerk  of 
the  circuit  court  were  not  exhibited  with  it, 
should  have  been  raised  by  a  motion  for  a  rule 
on  plaintiff  to  require  an  exliibition  with  the 


complaint  of  the  account  and  affidavit;  die  de- 
fect was  not  one  which  could  be  reached  by 
general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  492 ;   Dec.  Dig.  «=>206(2).] 

3.  Mechanics'  Liens  ^=93— Lien  or  Pbinoi- 

PAL  Contbactob— Statutes. 
Acts  1911,  p.  462,  amending  Kirby's  Dig. 
c.  101,  subd.  2,  relative  to  mechanics'  liens, 
giving  the  owner  the  privilege  of  requiring  bond, 
and  giving  a  lien  in  favor  of  subcontractors,  la- 
l>orers,  or  materialmen  if  the  bond  is  not  giv- 
en, does  not  exclude  a  lien  in  favor  of  the  princi- 
pal contractor  by  operating  as  a  repeal  of  the 
part  of  the  chapter  of  the  digest  conferring 
liens  on  mechanics  and  materialmen,  which 
gives  the  principal  contractor  a  lien,  since  the 
statute  has  nothing  whatever  to  do  with  liens 
of  principal  contractors,  and  leaves  the  old  stat- 
ute in  full  force  so  far  as  relates  to  such  liens, 
repealing  only  Kirby's  Dig.  §  4975,  and  such 
other  provisions  as  are  in  conflict. 

[EkI.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  4 ;  Dec.  Dig.  «=33.] 

Appeal  from  Circuit  Court,  Independence 
County;  Dene  H.  Coleman,  Judge. 

Action  by  W.  L.  Baker  &  Co.  against  W. 
EL  Beloate.  From  a  judgment  for  plaintiff 
on  demurrer  to  the  complaint,  defendant  ap- 
peals.   Judgment  affirmed. 

W.  B.  Beloate,  of  Walnnt  Ridge,  in  pro. 
per.  W.  K.  Ruddell,  of  Batesvllle,  for  appel- 
lee. 

McCULLOC!H,  C.  J.  This  Is.  an  action  in- 
stituted in  the  circuit  court  of  Indepoidenioe 
county  by  appellee  against  appellant  to  re- 
cover the  sum  of  |64,  and  to  charge  certain 
real  estate  with  a  lien  for  the  amount  to  be 
recovered  under  the  statute  allowing  liens 
for  the  benefit  of  mechanics.  It  is  alleged 
in  the  complaint  that  the  plaintiff  installed 
a  bath  and  closet  in  the  residence  of  de- 
fendant for  the  agreed  sum  of  $64,  the  real 
estate  on  which  the  residence  Is  situated 
being  described,  and  that  the  plaintiff  bad 
complied  with  the  statute  by  filing  with  the 
clerk  of  the  circuit  court  a  verified  account 
of  the  demand,  showing  the  labor  perform- 
ed and  material  furnished.  The  court  over- 
ruled appellant's  demurrer  to  the  complaint, 
appellant  stood  upon  the  demurrer  without 
pleading  further,  and  the'  «oart  rendered 
judgment  in  appellee's  favor  for  the  amount 
of  the  claim  found  to  be  due. 

[1]  The  demurrer  was  a  general  one,  on 
the  ground  that  the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. It  is  said  that  the  complaint  is  in- 
sufficient because  it  does  not  contain  an  al- 
legation that  appellant  contracted  with  ap- 
pellee In  person  for  Installing  the  bath  and 
closet  in  the  building,  but  we  think  that  the 
language  of  the  complaint  is  sufficient  to  be 
treated  as  a  specific  allegation  to  the  effect 
that  the  work  was  done  and  material  far- 
nlshed  under  a  contract  with  the  appellant 
The  allegation  is  that  the  plalntlfl  "did  in- 
stall In  the  residence  of  tlibi  defendant  a 
bath  and  closet,  for  which  he  charged  this 
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defendant  the  som  of  164.00,  whicb  cbarge- 
the  defendant  baa  never  objected  to."  A 
fair  interpretatlcm  of  the  language  is  that 
there  was  a  contract  between  the  two  par- 
ties under  which  the  work  was  done. 

[2]  It  la  next  contended  that  the  com- 
plaint was  defective  because  copies  of  the 
account  and  affidavit  filed  with  the  clerk  of 
the  circuit  court  were  not  exhibited  with 
the  complaint.  That  was  a  defect  which 
should  have  been  raised  by  a  motion  for  a 
rule  on  plaintiff  to  require  an  exhibition 
with  the  complaint  of  the  account  and  affi- 
davit. Xhe  defect  is  not  one  which  can  be 
reached  by  a  general  demurrer,  Henry  r. 
Bladtbnm,  32  Ark.  445. 

[3]  The  final  contention  of  appellant  ia 
that  the  statute  now  in  force  does  not  give 
a  principal  contractor  a  lien.  The  argument 
Js  based  upon  the  peculiar  language  of  the 
act  of  June  2,  1911  (Acts  1911,  p.  462),  which 
In  part  reads  as  follows: 

"That  chapter  101,  subdivision  11  of  Kirbv's 
Digest  of  the  Statutes  of  Arkansas  be  amended 
as  follows: 

"Section  L  The  principal  contractor  menbon- 
ed  in  chapter  101,  subdivision  II  may  execute 
a  bond  to  the  state  of  Arkansas,  for  the  use  of 
all  persons  in  whose  favor  liens  might  accrue, 
by  virtue  of  chapter  101,  subdivision  II  of  Kir- 
bv's Digest  of  the  Statutes  of  Arkansas,  con- 
ditional for  the  payment  of  all  claims  which 
might  be  the  basis  of  liens;  which  bond  shall 
be  in  a  snm  of  not  less  than  doable  the  amount 
of  the  contract  price,  with  good  and  sufficient 
sureties,  whose  qnalifications  shall  be  verified, 
and  such  sureties  shall  be  approved  by  the  clerk 
of  the  circuit  court,  in  the  county  in  which  the 
property  is  dtuated,  and  may  file  such  bond  in 
the  office  of  said  clerk;  provided,  that  if  such 
houd  is  not  filed  all  laborers,  mechanics,  and 
material  furnishers,  except  the  principal  g<»i- 
tractor,  shall  have  a  Uen  for  the  unpaid  amount 
of  their  claims,  against  the  building  erected  and. 
improved  and  a^^ainst  the  lot  of  ground  upon 
which  Uie  same  is  situated,  and  provided  in  this 
<^pter.  Provided,  that  if  the  owner  shall  re- 
qui^  the  contractor  to  execute  bond,  and  the 
same  shall  be  executed,  approved  and  filed,  as 
herein  provided,  he  shaU  not  be  liable,  nor  shall 
the  building  erection  or  improvements,  nor  shall 
the  lot  or  ground  upon  which  the  same  is  situat- 
ed, he  liable  for  any  sum  or  sums  ot  money  due 
Butxxmtractor,  laborers  or  materialmen  because 
of  any  work  done,  labor  performed,  or  material 
fumiuied  in  the  erection  of  said  building  erect- 
ed, or  improvements  under  contract  with  said 
principal  contractor  or  subcontractor.  Suit  may 
be  brought  on  said  bond  by  any  person  interest- 
ed." 

The  position  appellant  takes  Is  that  the 
set  at  1911  operates. as  a  repeal  of  the  chap- 
ter of  the  digest  conferring  liens  in  favor  of 
uiedianlcs  and  materialmen,  and  that  as  the 
last  statute  Is  substitated  for  and  takes  the 
place  of  the  former,  it  alone  can  be  looked 
to  for  anthorlty  to  declare  a  lien  In  favor 
-of  ft  principal  contractor.  It  Is  contended 
that  the  language  of  the  statute^  ."except 
the  principal  contractor,"  excludes  a  lien  In 
fftvor  of  the  principal  CMitractor.  We  do 
not  think  that  the  statute  was  intended  to 
repeal  that  part  of  the  chapter  of  the  digest 
■  referred  to,  wlfUb  gives  a  Uen  to  a  principal 


ccwtractor.  The  other  sections  of  tlie  act  of 
1911  relate  to  public  buildings  and  to  public 
officers  and  buildings  erected  by  churches 
and  charitable  institutions.  It  contains  a 
section,  expressly  repealing  section  4975  of 
Kirby's  Digest,  which  declares  that  contrac- 
tors, subcontractors,  laborers,  and  material 
furnishers  shall  not  be  given  a  lien  for  a 
greater  amount  than  the  aggregate  contract 
price  with  the  owner,  but  that  the  owner 
shall  not  pay  any  money  until  all  laborers 
and  mechanics  employed  on  the  same,  and 
all  material  furnishers,  shall  be  paid.  An- 
other section  provides  that  all  laws 'in  con- 
flict with  the  act  are  repealed. 

Section  1,  as  quoted  above,  was  only  In- 
tended to  give  the  owner  the  privilege  of  re- 
quiring a  bond  so  as  to  obviate  liens  of  la- 
borers and  mechanics  and  material  furnish- 
ers and  to  give  a  Uen  on  a  building  or  other 
improvement  in  favor  of  sQbcontractors,  la- 
borers, or  materialmen  for  the  full  amount 
of  their  respective  claims  in  the  event  the 
bond  be  not  given.  It  has  nothing  whatever 
to  do  with  liens  of  the  principal  contractors, 
and  leaves  the  old  statute  in  full  force  so 
far  as  relates  to  such  'liens.  The  statute 
does  hot  purport  to  substitute  the  new  act 
for  the  old  one,  and  does  not  specify  any 
particular  section  which  is  amended.  It 
does  not  follow  the  usual  form  of  amending 
the  old  statute  "so  as  to  read  as  follows." 
It  seems  clear,  therefore,  that  nothing  Is 
amended  or  repealed  except  Kirby's  Digest, 
I  4975,  and  such  other  provisions  as  are  In 
conflict  with  the  new  statute.  The  exception 
In  the  first  section  as  to  principal  contrac- 
tors Is  therefore  without  any  force,  and 
could  have  been  altogether  omitted  without 
affecting  the  force  of  the  statnte. 

The  complaint  stated  a  cause  of  action, 
and  the  court  did  not  err  in  overruling  the 
demttrter.    Affirmed. 


BUFFALO  Zmo  ft  COPPEB  CO.  et  aL  v.  Hc- 
0ABT7  et  aL    (No.  222.) 

(Supreme  Court  of  Arkansas.     Oct  SO,  1916.) 

1.  BOITITDABIKS  «=>S7(1)  —  ESVIDENOK  —  SuiTl- 
CI£NOT. 

In  an  action  to  recover  a  strip  of  land  claim- 
ed to  be  situated  within  plaintiffs'  boundaries, 
evidence  keld  to  sustain  a  verdict  for  plaintiff. 

rBd.  Mote.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  »  184-189,  192,  194;  Dec  Dig.  «=> 
37(1).] 

2.  BOURDABIBS     «S»87(1)— EVIDKNOB— BUBDSir 

or  PBOor. 
Under  Kirby's  Dig.  H  1142,  1143,  providing 
that  a' certified  copy  of  the  records  of  a  county 
surveyor  shall  be  prima  facie  evidence  in  any 
court  of  record,  but  Shall  not  be  conclusive,  and 
may  be  reviewed  where  disputed,  in  an  action  to 
recover,  a  strip  of  land  claimed  to  be  situat^ 
within  plaintiffs'  boundaries,  certificates  of  for- 
mer coudty  surveys  of  other  tracts,  not  reaching 
the  disputed'  line,  but  tending  to  show  its  direc- 
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tlon,  altbongh  of  eqtial  dignity,  constltutiiig  a 
prima  facie  case  only  as  to  their  contents,  a 
county  surveyor's  certificate  of  survey  along  the 
disputed  boundary  line,  supporting  plaintiffs' 
claim,  made  out  a  prima  facie  case  for  plaintiffs, 
shifting  the  burden  of  proof  to  defendants  to  es- 
tablish the  true  boundary  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  184-189,  192,  194;  Dec.  Dig.  «=» 
37(1).] 

S.  BouNDABizs     i8=»41— TbiaI/— Instbuotions 

— Repuonanot. 
In  an  actio d  to  recover  a  strip  of  land  al- 
leged to  be  within  plaintiff's  boundaries,  an  in- 
struction that  a  county  surveyor's  certificate  of 
survey  along  the  disputed  boundary  constituted 
prima  facie  evidence  and  must  be  taken  as  true 
unless  preponderance  of  evidence  established  an- 
other line,  and  an  instruction  that  certificates  of 
former  county  surveys  form  the  same  prima 
facie  evidence  as  that  of  any  other  surveyor, 
were  not  conflicting  where  the  former  surveys 
were  of  other  tracts  and  not  along  the  true 
boundary  line. 

(Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  gS  205-607;  Dec.  Dig.  «=>41.] 

4.  Tbial  «=»194(10)— Instbuctions  —  Pbot- 

INCE   OF  JtJBT. 

A  given  instruction.  In  effect,  that  only  clear 
and  convincing  testimony  of  citizens  coald  be 
considered  in  determining  the  identification  and 
location  of  missing  corners  in  the  government 
survey,  was  objectionable  as  an  invasion  of  the 
province  of  the  jury  in  determining  the  weight 
of  the  evidence^  as  the  location  of  a  boundary, 
like  any  other  issue,  is  to  be  determined  by  the 
preponderance  of  the  testimony. 

■[BM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  457;    Dec.  Dig.  «=>194(10).] 

5.  BOUNDABIKa    €=s»54(4)— SUBVEYS— CONFOBM- 

IXT  TO  Obiginai.  United  States  Subvky. 
It  is  the  duty  of  a  county  surveyor,  in  sub- 
dividing a  section  originally  surveyed  under  au- 
thority of  the  United  States,  to  make  his  survey 
conformably  to  the  original  survey. 

[Ed.  Note. — For  other  cases,  see  Boondarles, 
Gent  Dig.  |  272;   Dec.  Dig.  <8=»54(4).] 

Appeal  from  Circuit  Conrt,  Marion  Coun- 
ty;  John  I,  Worthlngton,  Judge. 

Action  by  J.  U  HcCarty  and  othera  against 
the  Buffalo  Zinc  &  Copper  Company  and  oth- 
ers. Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

J.  G.  Floyd,  of  YellTille,  tot  appellants. 
Williams  ft  Seawel,  of  Yellville,  for  appelleea 

McCULLQCH,  C.  J.  Appellants  and  appel- 
lees are  the  owners,  respectively,  of  adjoin- 
ing tradis  of  land  In  Marion  county.  Ark., 
the  boundary  between  the  two  tracts  being 
along  section  lines.  There  arose  a  dispute 
between  the  said  parties  as  to  the  true  loca- 
tion of  the  boundary  line,  and  this  is  an  ac- 
tion instituted  by  appellees  to  recover  pos- 
session of  e  strip  of  ground  34  feet  wide, 
claimed  to  be  situated  within  appellees'  botmd- 
aries.  The  case  was  tried  before  a  jury, 
and  there  was  a  verdict  in  favor  of  appellees. 

[1]  There  was  a  sharp  conflict  In  the  tes- 
timony. Appellees  Introduced  In  evidence  a 
certlfled  copy  of  a  survey  made  by  the  coun- 
ty surveyor,  and  also  Introduced  witnesses, 
indndlng  the  couniy  surveyor  and  numerous 


other  persons,  In  support  of  the  correctness 
of  his  survey.  On  the  othier  hand,  appel- 
lants Introduced  testimony  tending  to  show 
that  the  true  boundary  line,  according  to  the 
original  government  survey,  threw  the  dis- 
puted strip  of  land  on  their  side  of  the  bound- 
ary. It  Is  very  earnestly  contended  that  the 
evidence  of  witnesses  introduced  by  appel- 
lees  should  not  be  accepted,  for  the  reason 
that  the  surrey  was  made  on  the  wrong  ba- 
sis, and  that  said  testimony  Is  palpably  In 
conflict  with  the  obvious  fiicts  with  respect 
to  the  true  location  of  the  section  line.  We 
are  of  the  opinion,  however,  after  careful 
consideration  of  the  testimony,  that  there 
was  sufficient  on  each  ride  to  make  a  case 
for  the  Jury,  and  that  we  must  treat  the  vei^ 
diet  as  a  settlement  of  the  Issue  of  fiict  In 
favor  of  appellees. 

Error  of  the  court  Is  assigned  in  gtving 
the  following  instraction: 

"(2)  I  instruct  you  that  the  record  of  the  snr- 
vey  made  by  Fulton  Patterson  as  county  survey- 
or of  Marion  county  as  a  matter  of  law  consd- 
tutes  the  prima  facie  evidence  of  the  correct  line 
and  correct  corner  to  the  land  in  dispute  so  far 
as  it  appears  from  the  survey,  and  must  be  taken 
by  you  as  the  true  line  and  corner  to  the  land 
in  controversy,  unless  you  find  from  a  preponder- 
ance of  the  evidence  in  this  cose  that  some  oth- 
er line  and  some  other  comer  is  the  true  Ihte 
and  comer." 

The  conrt  also  w^va,  at  the  request  of  ap- 
pellants, the  following  instmction: 

"(4)  The  court  also  Instructs  the  Jury  that'  the 
records  of  former  coimty  surveyors  form  the 
same  prima  facie  evidence  as  wo^d  that  of  any 
other  surveyor,  all  of  which  are  records  of  the 
same  character." 

[2, 3]  It  is  omtended  that  tb«ae  two  in- 
structions are  directly  conflicting,  and  ttiat 
the  first  one  quoted  above  is  prejudicial,  in 
that  It  puts  the  burden  on  appdlants  of  over- 
coming the  prima  fa<4e  case  made  by  the 
certiflcate  of  the  county  surveyor,  notwith- 
standing the  fact  that  appellants  also  intro- 
duced official  certificates  of  former  county 
surveyors,  showing  that  the  line  they  con- 
tend for  Is  the  true  one.  As  applied  to  the 
evidence  in  this  case,  we  think  there  is  no 
conflict  In  the  two  Instructions.  The  stat- 
ute provides  that  a  county  surveyor  shall 
keep  a  record  of  all  his  surveys,  and  that  a 
certlfled  copy  of  sudr  record  "nndor  the 
hand  of  the  surveyor  shall  be  admitted  as 
prima  fade  evidence  in  any  conrt  of  record," 
but  that  no  record  of  any  sarveyor  "shall 
be  conclusive,  but  may  be  reviewed  by  any 
competent  tribunal  in  any  case  where  the 
correctness  thereof  may  be  disputed."  Klr- 
by's  Digest,  ||  1142,  1143.  This  court,  in 
constrvdng  the  statute  referred  to  above,  de- 
cided that  when  a  party  to  a  controTWsy  in- 
troduced in  evidence  the  surveyor's  record, 
making  a  prima  fade  case,  it  threw  the  bnr- 
desa  vpon  the  other  party  of  du>wing  that  the 
location  of  the  true  line  was  otherwise  than  ■ 
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as  shown  In  tbe  sarvey  thus  cerUfled.    Smith 
T.  Leach,  44  Aift.  287. 

The  official  records  of  each  survey  of  the 
same  line  made  by  different  snrreyora  are 
of  eqnal  dignity,  and  in  case  of  such  conflict 
there  would  be  no  Bhlftlng  of  tbe  burden  of 
proof  from  one  side  to  the  other,  as  In  tbB 
case  of  introduction  of  one  certlfleate.  But 
we  understand  that  In  the  pres^it  case  tbe 
certificates  ot  former  surveys  did  not  reach 
to  the  particular  line  now  in  controversy,  but 
stopped  short  of  reaching  that  point  They 
were  records  of  surveys  of  other  tracts  of 
land,  and  were  of  value  in  this  particular 
controversy  as  tending  to  show  tbe  direction 
of  the  correct  boundary  line  betwem  these 
two  tracts,  but  they  did  not,  In  fact,  oonstl- 
tnte  a  survey  of  the  line  now  in  dispute. 
Therefore  those  former  surveys,  while  con- 
stituting a  prima  fade  case  as  far  as  they 
went,  did  not  shift  the  burden  on  th«  ai^pel- 
lees  of  showing  the  true  boundary,  nor  nulUf  y 
tbe  prima  fade  effect  of  tbe  official  record 
of  the  last  survey  made  by  the  county  sor- 
veyor.  Our  conclusion  is  that  these  two  In- 
gtmctlons  were  not  conflicting,  but  were 
properly  given  in  the  case,  and  that  the  last 
survey,  which  was  along  tbe  disputed  bound- 
ary line,  made  out  a  prima  facie  case  in  fa- 
vor of  appellees,  and  that  tbe  burden  of 
proof  then  shifted  to  appellants  to  establish 
the  tme  boundary  Una 

(41  The  court  refused  appellants'  request 
to  give  tbe  following  Instruction: 

"(7)  The  jury  are  Instructed  that  identification 
of  mounds,  pits,  buried  memorials,  witness  trees, 
or  other  permanent  objects  noted  in  the  field 
notes  of  surveys  are  admissible  in  evidence  as 
means  of  locating  the  missing  comer  in  its  origi- 
nal position.  If  this  cannot  be  done,  clear  and 
convincing  testimony  of  citizens  aa  to  the  place 
it  originally  occupied  should  be  conq^dered  if 
such  can  be  obtained.  In  any  event,  whether 
the  locus  of  the  comer  be  fixed  by  tbe  one  means 
or  the  other,  such  locus  should  uways  be  tested 
and  confirmed  by  measarements  to  known  cor- 
ners. No  definite  rule  can  be  laid  down  as  to 
what  shall  be  sufficient  evidenoe  in  such  cases, 
and  much  must  be  left  to  the  skill,  fidelity,  and 
good  Judgment  of  the  surveyor  in  the  perform- 
ance of  his  work." 

This  instruction  was  objectionable  for  the 
reason  that  it  invaded  tbe  province  of  the 
Jury  In  determining  the  weight  of  the  evi- 
dence. The  location  of  a  boundary  Is  to  be 
determined,  like  any  other  Issue,  by  a  pre- 
ponderance of  the  testlm<Hiy,  and  It  was  In- 
correct to  tell  the  jury  In  effect  that  only 
"clear  and  convincing  testimony  of  citizens" 
could  be  considered  in  determining  tbe  iden- 
tification and  location  of  missing  comers  in 
the  government  survey. 

[S]  There  are  several  other  assignments  of 
error  with  regard  to  Instructions  given  and 
requests  for  Instructions  refused,  but  we 
are  of  the  opinion  that  the  court  placed  the 
issues  before  the  Jury  upon  correct  instruc- 
tions, and  that  there  was  no  error  committed. 
There  was  a  clear-cut  issue  of  fact  in  this 


base  aa  to  tbe  locaticai  of  the  sectleo  lilies 
and  the  court  correctly  instructed  that  it  Is 
"tbe  duty  of  the  county  surveyor  In  subdivid- 
ing any  section  or  part  of  section  of  land  orig- 
inally surveyed  under  tbe  authority  of  tbe 
United'  States  to  make  his  survey  conform- 
ably to  tbe  original  survey."  Now,  tbe  dis- 
puted boundary  was,  as  before  stated,  a  sec- 
tion line,  and  under  this  instruction  it  was 
tbe  duty  of  the  surveyors  to  follow  out  the 
lines  of  the  original  government  survey,  and ' 
both  sides  in  tbe  testimony  attempted  to 
show  that  they  bad  done  so.  This  made  a 
question  for  tbe  Jury  upon  directly  conflict- 
ing testimony,  and  there  was  enough  testi- 
mony on  each  side  to  sustain  a  verdict. 

We  find  no  error  in  the  record,  so  tbe  judg- 
ment is  affirmed. 


SAILOR  et  al.  v.  RANKTN  et  al.     (No.  205.) 
(Supreme  Gourt  of  Arkansas.    Oct.  23,  1816.) 

1.  BuecnoNB      «=>285(1)-^ontx8T»— Pu!!a.d- 

tSQ — COMPULINT— SUKriOHNCY. 

Although  pleadings  in  a  statutory  proceed- 
ing should  be  construed  with  strictness,  a  pe- 
tition which  charged  that  the  election  judges 
committed  such  fraud  and  misconduct  m  the 
holding  of  an  election  for  the  removal  of  a 
county  seat  in  each  of  four  precincts  as  to  ren- 
der the  election  therein  void,  permitted  a 
large  number  of  persons  to  vote  who  were  not 
qualified,  electioneered  with  voters,  fraudulent- 
a  registered  persons  who  did  not  appear,  and 
fraudulently  changed  ballots,  evidentiy  intended 
to  attack  the  validity  of  the  whole  return  in 
each  township  mentioned,  and  will  not  be  so 
technically  construed  as  to  defeat  the  obvious 
meaning  and  intent  of  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  H  266-268,  276,  276:  Dec.  Dig.  «=» 
285(1).] 

2.  Eleotionb  ^=9232— Conouct  of  Busotior 
— Feaud. 

While  tbe  power  to  reject  an  entire  poll 
should  be  exercised  only  in  extreme  cases  where 
it  is  impossible  to  ascertain  the  true  vote, 
where  in  a  given  voting  precinct  it  is  shown 
that  fraud  was  promiscuously  committed,  the 
exact  limits  of  which  it  is  Impossible  from  the 
testimony  to  ascertain,  and  which  fairly  draws 
in  question  the  integrity  of  the  whole  returns, 
the  same  should  be  thrown  out  entirely  and 
omitted  from  the  count,  leaving  each  party  an 
opportunity  to  prove  by  other  evidence  the 
number  of  legal  ballots  actually  cast. 

[£d.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  {  204;   Dec.  Dig.  <S=»232.] 

3.  Counties  «=>35(3)— County  Seat— Eucc- 
TION  — Contests— ■  Review  — ITiNDiNas  o» 
Fact. 

On  appeal  from  an  action  to  contest  an  elec- 
tion to  remove  a  county  seat,  where  the  trial 
judge  found  fraud  sufficientiy  proved  to  justify 
the  exclusion  of  the  whole  of  the  returns  from 
certain  townships,  the  sole  question  is  wheth- 
er or  not  tbe  testimony  is  legally  sufficient  to 
support  the  findings. 

■    [Ed.  Note.— For  other  cases,   see  Counties, 
Cent  Dig.  §!  43,  44;  Dec.  Dig.  «=935(3).] 

4.  CouNTiBS  e=9S5(S)— County  Seats— Elec- 
tion— Contests— Evidence— Sufficiency. 

In  an  action  to  Contest  the  result  of  an 
election  on  the  question  of  the  removal  of  a 
county  seat,  evidence  held  to  show  frauds  of 
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Buch  general  nature  aa  affected  the  validity  of 
tlie  wDoIe  returns  from  certain  townships  and 
to  warrant  a  finding  that  the  entire  returns  of 
each  should  be  rejected  aa  being  unworthy  of 
credit. 

[E^.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  43,  44;  Dec.  Dig.  «=>35{S).} 
6.  CouNTiEB  <8=>35(2)— County  Sbat&— Elec- 
tion —  Contests  —  Constitdtionai.  and 
Stathtobt  Pbo visions. 
Under  Const  art.  13,  {  S,  proTiding  that  no 
county  seat  shall  be  changed  without  the  con- 
sent of  a  majority  of  the  qualified  voters  of  the 
county,  and  Kirby's  Dig.  {  1125,  providing  that 
the  number  of  persons  who  have  paid  their 
poll  tax  as  shown  by  the  list  filed  with  the 
county  clerk  b^  the  collector  shall  govern  the 
county  court  m  ascertaining  the  number  of 
qualified  voters  in  the  county,  the  total  vote  in 
an  election  for  the  removal  of  a  county  seat 
being  less  than  the  number  of  certified  poll  tax- 
es, the  latter  controls,  and  will  be  accepted  as  a 
proper  test  of  the  number  of  votes  necessary 
to  constitute  a  majority. 

[Ed.  Note.— For  other  cases,  see  ConntleB, 
Cent  Dig.  {  42;   Dec.  Dig.  <S=>S5i2).] 

6.  Counties  «=335(3)— County  Seats— Elec- 
tion—  Contests  —  Evidence  —  Burden  or 
Pboof. 

In  an  action  to  contest  an  election  for  the 
removal  of  a  county  seat,  where  an  entire  poll 
of  two  townsbips  was  rejected,  it  devolved 
upon  each  party  to  adduce  proof  other  than 
the  certificate  of  the  returns,  and  the  burden 
was  on  those  claimint;  a  majority  in  favor  of 
removal  to  prove  the  number  of  legal  votes 
cast  in  favor  of  removal  in  the  rejected  town- 
ships. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  K  43,  44;  Dec.  Dig.  (S=>35(3).] 

7.  Counties  ^=»36(4)— County  Seats— Elec- 
tion—Contests— Review — Statute. 

Under  Kirby's  Dig.  |  1121,  as  amended  by 
Laws  1909,  p.  891,  providing  that,  if  a  major- 
ity of  qualified  votes  given  in  favor  of  a  re- 
moval of  a  county  seat  be  not  given  for  the 
place  to  which  the  removal  is  proposed  to  be 
,  made,  the  proposition  shall  be  considered  as 
rejected,  and  the  county  court  shall  order  a  new 
election  to  be  governed  in  all  respects  like  the 
first,  except  the  original  county  seat  and  the 
one  receiving  the  next  highest  vote  at  the  first 
election  shall  be  put  in  nomination  and  voted 
for,  where  the  contest  is  heard  in  the  circuit 
court  on  appeal  from  an  order  of  the  county 
court,  and  it  is  adjudged  there  that  a  major- 
ity of  the  votes  were  for  removal,  but  not  for 
either  place  proposed,  the  circuit  court  has  ju- 
risdiction to  order  an  election  to  determine  the 
place  to  which  a   removal  shall  be   made. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  45;   Dec.  Dig.  «S935(4).] 

Appeal  from  Circuit  Court,  Perry  County; 
G.  W.  Hendricks,  Judge. 

Proceeding  by  C.  E.  Rankin  and  others  to 
contest  an  election  held  for  the  purpose  of 
voting  on  the  proposed  removal  of  a  county 
seat.  In  which  C.  L.  Sailor  and  others  filed  a 
response.  From  a  Judgment  of  the  circuit 
court  on  appeal  from  a  Judgment  ofi  the 
county  court,  the  contestees  appeal.  Affirm- 
ed In  part,  reversed  In  part,  and  remanded, 
with  directions. 

Sellers  ft  Sellers,  of  Morrllton,  for  appel- 
lants. Mehaffy,  Reld  Jk  Mehaffy,  of  Little 
Rock,  and  Jno.  L.  Hill  and  J.  H.  Bowen,  both 
of  PerryvlUe,  for  appellees. 


McCULLOCH,  O.  J.  This  Is  an  appeal 
from  the  Judgment  of  the  circuit  court  of 
Perry  county  in  a  proceeding  instituted  to 
contest  the  result  of  an  election  held  for  the 
purpose  of  voting  on  the  proposed  removal 
of  the  county  seat  of  that  county  from  Perry- 
ville.  There  were  two  towns  to  which  a  re- 
moval was  proposed.  Perry  and  Blgelow,  and 
each  ot  those  places  received  a  very  substan- 
tial number  of  votes.  The  county  election 
commissioners  rejected  the  returns  from  four 
precincts,  and  omitted  them  from  their  re- 
turn to  the  county  court.  On  the  bearing  of 
this  contest  in  tiie  circuit  court  on  appeal 
from  the  county  court,  it  was  conceded  by 
both  sides  to  the  contest  that  the  elections 
held  in  those  four 'townships,  and  two  others, 
were  void,  and  that  the  returns  from  the  six 
townships  should  be  entirely  excluded,  wbidi 
the  circuit  court  accordingly  did. 

The  fftce  of  the  returns,  vrith  those  six 
townstiips  excluded,  showed  the  following 
result:  Total  vote  1,869 ;  for  removal  1,264 ; 
against  removal  694;  for  Bigelow  1,176; 
for  Perry  635.  The  clerk's  certified  list  of 
persons  who  had  paid  iwll  tax  for  the  pre- 
ceding year  showed  a  total  of  2,001  qualified 
electors.  It  thus  appeared  from  the  face  of 
the  returns  that  a  majority  of  the  votes  case 
at  the  election,  and  also  a  majority  of  the 
total  vote  according  to  the  number  of  poll 
taxes  paid,  was  in  favor  of  tlie  proposal  to 
remove  the  county  seat  and  to  establish  the 
same  at  the  town  of  Bigelow..  Certain  citi- 
zeaa  thereupon  instituted  a  contest  in  the 
county  court  on  behalf  of  the  town  of  Perry 
over  the  question  of  removal  to  Blgelow, 
and  subsequently  the  appellees  instituted  a 
like  proceeding  on  behalf  of  the  town,  of 
Perryvllle  contesting  the  vote  on  said  remov- 
al and  the  vote  in  favor  of  Blgelow. 

Appellants  filed  their  response  on  belialf 
of  the  town  of  Bigelow,  and  also  a  counter 
contest  asking  for  the  exclusion  of  the  re- 
turns from  the  six  townships  already  referred 
to.  Each  of  the  contests  was  based  on  alleg- 
ed irregularities  and  frauds  in  four  town- 
ships, constituting  separate  voting  precincts, 
viz.,  Casa,  Roland,  Houston,  and  Perry; 
the  last-named  township  being  the  one  in 
which  the  town  of  Bigelow  is  situated. 

When  the  case  was  called  for  trial  in  the 
circuit  court,  the  contestants  on  behalf  of  the 
town  of  Perry  withdrew  their  contest,  and 
the  cause  proceeded  to  trial  upon  the  contest 
of  appellees  on  bebalf  of  the  town  of  Perry- 
vllle. The  court  sustained  the  returns  as 
made  by  the  election  officers  in  Houston  abd 
Perry  townships,  but  excluded  the  vote  from 
the  other  two  townships,  holding  that  the 
charges  of  fraud  had  been  snstained.  The, 
circuit  court  decided,  however,  that  the  con- 
testees had  established  the  validity  of  30 
votes  cast  in  Roland  township  in  favor  of 
removal  and  la  favor  of  Blgelow,  and  also 
had  established  the  validity  of  13  votes  in 
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Casa  township.  It  was  therefore  adjadged 
that  the  propodal  to  remove  the  county  seat 
from  Perryvllle  and  the  vote  In  favor  of 
Bigelow  did  not  constitute  a  majority  of  the 
electors,  and  that  both  propositions  -had  been 
lost.  The  oontestees  thereupon  prosecuted 
the  appeal  to  this  court. 

It  Is  only  necessary  for  us  to  review  the 
decision  of  the  court  with  respect  to  the 
election  In  Casa  and  Roland  townships;  for 
tn  all  other  respects  the  decisions  of  the  trial 
court  were  In  fiivor  of  appellants. 

It  Is  contended,  In  the  first  place,  that 
neither  the  pleadings  nor  the  testimony  war- 
ranted the  Judgment  of  the  court  excluding 
the  returns  from  CSasa  and  R«dand  townships. 
It  Ifl  ai^ued  that  the  petlti<W8  for  contest 
only  attack  the  validity  of  spedflcally  men- 
tioned ballots  In  those  two  townships,  and 
did  not  question  the  Integrity  of  the  returns 
as  a  whole.  We  find,  however,  on  examina- 
tion of  the  petition,  that  it  Is  charged  therein 
that  the  judges  "committed  Such  fraud  and 
misconduct  In  the  holding  of  said  election 
in  each  of  said  precincts  as  to  render  the 
election  therein  void,"  and  that  the  fraud  and 
misconduct  consisted  of  permitting  a  large 
number  of  persona  to  vote  who  were  not 
qualified  electors,  soate  of  whom  did  not  re- 
side in  the  precinct  or  county,  that  the  elec- 
tion officers  in  said  township  electioneered 
with  voters  in  the  polling  places,  and  that 
they  fraudulently  registered  as  voting  cer- 
tain persons  who  did  not  appe.<ir  at  all  at  the 
polls,  and  that  they  fraudulently  changed  the 
ballots  of  voters  who  cast  their  ballots 
against  removal  8»  as  to  show  that  the  same 
had  been  cast  In  fftvor  of  removal. 

While  the  rule  Is  that  pleadings  In  a  special 
statutory  proceeding  of  this  kind  should  be 
construed  with  some  strictness,  that  does  not 
mean  that  there  should  be  such  a  technical 
construction  of  the  pleadings  as  would  defeat 
the  obvious  meaning  and  Intention  of  the 
pleader.  It  was  obviously  the  intention  of  the 
contestants  to  attack  the  validity  of  the 
whole  return  In  each  of  the  four  townships 
mentioned,  and  it  would  be  a  very  narrow 
interpretation  of  the  language  used  In  the 
petition  to  say  that  it  was  only  intended  to 
exclude  certain  votes.  This  intention  Is  very 
plain  whoi  considered  In  connection  with  the 
fact  that  substantially  all  of  the  votes  in 
those  four  townships  were  In  favor  of  removal 
and  In  favor  of  the  town  of  Bigelow,  and  the 
effort  of  contestants  was  to 'show  fraud  of  a 
general  nature  which  would  destroy  the  Integ- 
rity of  the  returns  of  the  election  officers. 

[1]  In  support  of  the  contention  that  the 
proof  is  insufficient  to  show  such  fraud  as 
would  warrant  an  exclusion  of  the  whole 
poll  of  the  two  townships  mentioned,  learned 
counsel  rely  upon  the  rule  which  the  authori- 
ties dted  in  their  brief  show  to  be  well  es- 
tablished, to  the  effect  that,  the  i)ower  to 
reject  an  entire  poll  being  a  dangerous  pow- 
er, "it  should  be  exercised  only  in  extreme 


cases,  that  is  tb  kay.  In  a  case  itrburB  it  Is 
Impossible  to  ascertain  with  reasonabU 
certainty  tiie  true  vote."  McCrary  on  Elec 
tions,  I  623 ;  Patton  v.  Coates,  41  Ark.  Ill ; 
Webb  ▼.  Bowden,  187  8.  W.  461. 

[2]  On  the  other  hand,  it  Is  equally  well 
settled  that  where.  In  a  given  voting  prednct. 
It  Is  shown  that  fraud  was  pritmiscuously 
cwnmltted  by  the  electlcm  officers  which  af- 
fected tlie  result  to  an  extent,  the  exact 
limits  of  which  it  is  impossi&e  from  the 
testimony  to  ascertain,  and  which  fairly 
draws  in  question  the  Integrity  of  the  whole 
returns,  the  same  should  be  thrown  out  en- 
tirely and  omitted  from  the  count,  leaving 
each  party  the  opportmilty  to  prove  by  other 
evidence  the  number  of  legal  ballots  actually 
cast.  Rhodes  ▼.  Driver,  68  Ark.  601,  64  S.  W. 
272. 

[t]  We  have  here  a  finding  of  the  trial 
Judge  to  the  effect  that  the  fraud  was  suffi- 
ciently proved  to  Justify  the  exclusion  of 
the  whole  of  the  returns  from  Casa  and  Ro- 
land townships,  and  our  sole  Inquiry  here  is 
directed  to  the  question  whether  or  not  the 
testimony.  Is  legally  sufficient  to  support  the 
llndlngs  of  the  trial  court  Schuman  v.  San- 
derson, 73  Ark.  187,  83  B.  W.  840. 

[4]  An  analysis  of  the  testimony  shows 
that  there  was  proof  tending  to  establish  the 
foUowIngj  with  respect  to  Casa  township: 
That  each  of  the  election  officers  were  parti- 
sans of  the  proposition  to  remove  from  Perry- 
vllle to  Bigelow ;  that  some  of  the  election 
officers  on  the  day  oi  the  election  left  the 
polling  place  and  went  to  the  residence  of  a 
certain  voter  who  was  Ul  and  received  his 
ballot  there  and  carried  It  back  to  the  poll- 
ing place  and  deposited  it  In  the  ballot  box; 
that  the  officers  permitted  6  persons  to  vot6 
who  were  not  qualified  electors;  that  the 
returns  showed  that  11  persons  voted  who  did 
not  attend  the  election  at  all;  and  that  the 
ballots  of  8  voters  were  changed  after  they 
were  handed  In  by  the  respective  voters  to 
the  election  officera  A  recount  of  the  ballot 
also  shows  that  Bigelow  was  returned  as 
receiving  4  more  votes,  and  Perry  received  4 
less  votes,  than  shown  In  the  certified  re- 
turns. There  was  also  testimony  tending  to 
show  that  the  poUbooks  were  rewritten  and 
substituted  after  the  election  so  as  to  show 
the  change  of  the  names  at  42  electors.  One 
of  the  witnesses  introduced  by  appellees 
testified  that  he  procured  the  poUbooks  from 
the  election  officers,  and  In  their  presence 
made  a  copy  of  the  same,  and  when  this 
copy  was  compared  with  the  returns  on  file 
with  the  election  commlsslonera  It  was  found 
that  42  names  had  been  changed.  The  total 
number  of  votes  shown  by  the  returns  to 
have  been  cast  In  Casa  township  was  145, 
and  the  testimony  Just  referred  to,  if  accept- 
ed as  true,  WHS  sufficient. to  show  frauds  of 
such  general  nature  as  affected  the  validity 
of  the  whole  returns. 

The  proof  with  respect  to  Roland  township 
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tends  to  tibovr  that  ont  of  the  total  poll  of 
110  votes  there  appeared  34  names  of  persona 
who  bad  not  paid  their  poll  taxes  in  the 
county;  that  the  election  officers  placed  In 
the  box  ballots  purporting  to  be  those  of  Q 
person's  who  did  not  appear  at  all  at  the  poll- 
ing place;  the  officers  concede  that  this  Is 
true  as  to  2  of  the  ballots ;  that  2  other  per- 
sons were  permitted  to  vote  who  wete  not 
qualified  electors,  and  who  so  informed  the 
election  officers  at  the  time,  but  that  the 
officers  insisted  that  they  go  ahead  and  vote. 
This  testimony,  it  given  full  credence,  was 
legally  sufficient  to  warrant  a  finding  that  the 
entire  returns  from  the  town&hlp  should  be 
rejected  as  being  unworthy  of  credit. 

It  is  contended  finally  that  upon  the  find- 
ings of  fact  made  by  the  court,  even  with  the 
exclusion  of  the  two  townships,,  a  majority 
of  the  rotes  were  in  favor  of  removal  from 
Perryville  and  in  favor  of  Bigelow,  and  that 
the  judgment  should  have  been  against  the 
contestants.  After  careful  consideration  of 
the  findings  of  the  court,  we  are  of  the  opin- 
ioa  that  tbla  contention  is  sound  with  respect 
to  the  vote  for  removal  from  PerryviUe,  but 
that  the  contention  cannot  be  sustained  as 
to  the  finding  in  respect  to  the  vote  In  favor 
of  Bigelow. 
[6]  The  Oonstltntion  of  1874  provides  that: 
"No  county  seat  shall  be  established  or  chang- 
ed without  the  consent  of  a  majority  of  the 
qualified  voters  of  the  coimty  to  be  affected  by 
such  change,  nor  until  the  place  at  which  it  is 
proposed  to  establish  or  change  such  coaaty 
seat  shall  be  fully  designated."    Article  18,  f  3. 

The  statute  now  in  force  provides  that: 
"The  number  of  the  persons  who  have  paid 
their  poll  tax,  as  shown  by  the  list  of  persons 
who  have  paid  their  poll  tax  as  filed  with  the 
county  clerk  by  the  collector"  shall  govern  the 
conn^  court  in  ascertaining  the  number  of 
qoaUned  voters  of  the  county  in  a  proceeding 
for  the  removal  of  the  county  seat.  Kirby's 
ZMgest,  §  1125. 

The  validity  of  a  somewhat  similar  stat- 
ute, prescribing,  however,  a  different  test, 
was  upheld  by  this  court,  as  being  not  In 
conflict  with  the  Constitution,  in  the  case  of 
Vance  ▼.  Austell,  45  Ark.  400,  where  the 
court  held  that  the  statute  and  the  Constitu- 
tion, when  construed  together,  created  a 
double  test  requiring  that  the  vote  in  favor 
of  removal  shall  constitute  a  majority  of 
those  actually  voting  at  the  election,  and 
also  of  the  list  prescribed  by  the  statute. 
Now,  the  proof  shows  In  the  present  case 
that  there  were  2,004  poll  taxes'  paid  in  the 
county,  a  majority  of  which  would  be  1,003. 
The  total  vote  actually  cast  was,  according  to 
the  findings  of  the  trial  court,  less  than  the 
number  on  the  certified  list  of  paid  poll  taxes. 
That  is  to  say,  taking  the  returns  of  the 
townships,  exclusive  of  the  6  that  were 
thrown  out,  and  then  deducting  the  total 
vote  from  Casa  and  Roland  townships,  and 
adding  the  43  legal  votes  shown  to  have  been 
cast  in  those  townships,  makes  a  total  of 
1,667  votes  cast  at  the  election.  The  totfd 
vote  being  less  than  the  nunAer  of  certified 


poll  taxes,  the  latter  controls,  ^terefore 
we  must  accept  that  as  the  proper  test  of 
determining  the  number  of  votes  necessary 
to  constitute  a  majority.  Tbere  were  re- 
turned in  favor  of  Bigelow  1,176  votes,  in- 
cluding Casa  and  Roland  townships,  and 
after  deducting  the  total  number  (240)  cast 
in  favor  of  Bigelow  in  those  townships,  and 
adding  the  43  rotes  found  by  the  court  to 
have  beai  legally  cast  in  those  two  town- 
ships in  favor  of  Bigelow,  It  makes  the  total 
In  favor  of  Bigelow  978,  which  is  26  votes 
less  than  is  necessary  to  ccmstitute  a  ma- 
jority according  to  the  certified  list  of  poll 
taxes  paid  in  the  county. 

[6]  It  is  contended  bff  learned  counsel 
that,  under  the  pleadings  and  undisputed 
facts,  54  more  votes  should  be  counted  In 
favor  of  Bigelow,  but  this  contention  la  pred- 
icated upon  the  view  that  those  votes  should 
be  counted  in  computing  the  result  for  the 
reason  that  they  are  not  successfully  attack- 
ed in  the  proof.  The  rule  is,  however,  that 
when  the  entire  p<fll  is  rejected,  it  devolves 
upon  each,  party  to  adduce  proof,  other  than 
the  certificates  of  the  returns,  to  establish 
the  number  of  legal  votes  casit.  Rhodes  v. 
Driver,  supra.  The  burden  was  therefore 
on  apptilants  to  prove  the  number  of  votes 
cast  in  favor  of  Bigelow  tu  those  two  re- 
jected townshiiw,  and  they  have  f&iled  to 
prove  more  than  the  number  found  in  their 
favor  by  the  court  So  we  cannot  sustain  the 
contention  that  the  undisputed  proof  shows 
a  majority  in  favor  of  removal  to  Bigelow. 

The  state  of  the  case  Is  dlfterent,  however, 
with  respect  to  the  vote  on  the  question  of 
removal  from  Perryvllla  There  were  1,284 
votes  returned  in  favor  of  the  removal  prop- 
osition, exclusive  of  the  six  townships  which 
were  rejected  from  the  returns.  Out  of  this 
number  a  total  of  239  were  in  favor  of  the 
removal  in  Casa  and  Roland  townships,  and, 
after  deducting  this  number  from  the  total 
and  adding  the  43  votes  found  by  the  court 
to  have  been  legally  cast  In  f&vor  of  the  prop- 
osition, it  leaves  a  total  of  1,068  votes  in 
favor  of  removal,  which  constitutes  a  ma- 
jority of  the  voters  who  paid  poll  taxes  and 
of  the  votes  actually  cast  at  the  electl<xL 
We  are  of  the  opinion,  therefore,  that  the 
court  erred  in  its  judgment  declaring  that 
the  vote  In  faror  of  removal  had  failed  to 
carry.    The  statute  provides  that: 

"If  such  majority  of  the  qualified  voters,  al- 
though given  in  favor  of  a  change  or  removal 
from  [the]  existing  location,  be  not  given  for 
the  place  (or  one  of  the  places,  if  more  than 
one  place  be  submitted)  to  which  the  change 
or  removal  is  proposed  to  be  made,  the  propo- 
sition shall  be  considered  as  rejected,  and  it 
shall  be  the  duty  of  the  county  court  at  its 
next  regular  meeting  to  order  a  new  election, 
to  be  governed  in  all  respects  like  the  first,  ex- 
cept at  the  second  election,  the  original  coun- 
ty seat  and  the  place  receiving  the  next  highest 
vote  at  the  first  election  shall  be  put  in  nomi- 
nation and  voted  for  at  said  second  electJon." 
Kirby's  Digest,  |  1121,  as  amended  by  Act 
May  81,  1909,  p.  891. 
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(7]  Where  the  contest  is  heard  In  the 
droult  tourt  on  appeal  fiom  an  order  of  the 
county  court,  and  it  is  adjudged  there  that  a 
majority  of  the  votes  were  for  removal,  but 
not  f&r  either  place  proposed,  the  circuit 
court  has  jurisdiction  to  order  an  election  to 
determine  the  place  to  which  the  removal 
sbaU  be  made.  Neal  t.  Shlnn,  49  Ark.  227, 
4  S.  TVl  771. 

The  judgment  of  the  circuit  Court  la  there- 
fore affirmed  in  so  far  as  it  declares  that  a 
majority  did  not  vote  in  favor  of  either  of 
the  two  places  {jroposed  for  removal,  but 
the  Judgment  declaring  tliat  the  proposed 
removal  from  PerryvUle  failed  to  carry  ia 
reversed,  and  the  cause  remanded,  with  di- 
rectlons  to  the  circuit  court  to  enter  a  Judg- 
ment in  accordance  with  the  statute,  order- 
ing a  new  election  to  determine  the  location 
of  the  county  seat  as  between  PerryvUle,  the 
old  county  seat,  and  Bigelow,  the  other  can- 
didate. 


CITIZENS'  BANK  BLDQ.  v.  L.  &  B.  WERT- 
HBIMBR,  Inc.    (No.  237.) 

(Supreme  Court  of  Arkansas.    Nov.  6,  1010.) 

1.  LiANDLOBD    AND    TENANT    «S»94(1)— PBOVI- 

810W  roB  Tebkination— TiHE  of  Notice. 
Under  a  lease  for  a  saloon  providing  that  if 
prohibition  be  established,  the  lessee  may  at  his 
option  terminate  it,  petition  of  adult  inhabitants 
for  issuance  of  license  being  filed  on  the  day  the 
statute  became  operative,  notice  of  termination 
given  within  ten  days  after  withdrawal  of  the 
petition  is  in  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  ||  316,  361,  862;  Dec.  Dig. 
«S=>94a).] 

2.  tiAttDLORD   AND    TENANT   «=l>94(3)   —  1^- 

MiNATioN  OF  Lease— Waiveb  of  Wbitten 

NoncB. 
Written  notice,  on  which  a  lease  providee 
that  the  lessee  may  terminate  it,  ia  waived, 
where  the  lessee  nves  oral  notice,  and  the  lessor 
does  not  object  thereto,  and  by  his  words  and 
conduct  leads  the  lessee  reasonably  to  believe 
the  informality  is  waived. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  it  818,  818;  Dec  Dig.  4=3 
94(3).] 

8.  WOBDS      AND      PhBASES   —    "BBABONABLB 
TMB." 

Reasonable  time  may  be  defined  generally 
to  be  so  much  time  as  is  necessary  under  the 
circumstaoces  for  a  reasonably  prudent  and  dili- 
gent man  to  do^  conveniently,  what  the  contract 
or  duty  requires  should  be  done,  having- regard 
for  the  rights  and  possibility  of  loss,  if  any,  to 
the  other  party  to  be  affected.    . 

[Ed.  Note.— For  other  deflnitious,  see  Words 
and  Phrases,  First  and  Second  Series,  Reason- 
able Time.] 

Appeal  from  Circuit  (3ourt,  Jefferson  CJoun- 
ty;  Autonio  B.  Grace,  Judge. 

Action  I^  the  Citizens'  Bank  Bolldlug 
against  L.  &  B.  Wertheimer,  Incorporated. 
Judgment  loi;  defendant,  and  plaintifT  ap- 
peals.   Affirmed. 

See,  also,  117  Ark..  SO,  173  S.  W.  841. 


Taylor,  Jones  &  Taylor,  of  Pine  Bluft,  for 
appellant.  Coleman  ft  Gantt,  of  Pine  Bluff, 
for  appellee. 

Mcculloch,  O.  J.  Appellee '  rented  a 
store  room  from  appellant  for  a  term  of  five 
years,  be^nning  January  1,  1811,  to  use  in 
the  operation  of  a  wholesale  and  retail  liquor 
business.  The  contract  provided  for  montUy 
^yments  of  rent,  and  also  contained  the  fol- 
lowing clause: 

"It  is  further  understood  and  agreed  between 
the  parties  that  in  case  the  prohibition  of  the 
sale  of  liquor  in  Jefferson  county  or  in  the 
ci^  of  Pine  Bluff  should  be  established  and  the 
said  lessee  prohibited  from  carrying  on  its 
business  as  wholesale  and  retail  liquor  dealers 
in  said  building  by  operation  of  law,  then  at  the 
option  of  the  lessee  and  upon  written  notice 
given  by  it,  this  lease  shall  terminate  and  be 
at  an  end.'" 

Appellee,  moved  out  of  the  building  on 
March  1,  1814,  and  paid  the  rent  up  to  that 
date,  having  given  verbal  notice  a  short  time 
before  of  intention  to  terminate  the  lease. 

This  la  an  action  instituted  by  appellant  to 
recover  on  the  notes  for  monthly  payments 
of  rent  accruing  subsequent  to  the  removal 
of  appellee  from  the  building.  Appellee  filed 
an  answer,  alleging,  in  substance,  that  on 
January  1,  1914,  when  the  act  of  February 
17,  1813  (p.  180),  went  Into  effect,  prohibit- 
ing the  issuance  of  license  to  sell  intoxicating 
liquors  unless  a  majority  of  the  adult  white 
inhabitants  within  the  Incorporated  limits  of 
the  town  or  dty  should  file  a  petition  asking 
therefor,  that  a  petition  in  ctmformity  wltb 
the  statute  was  filed  with  the  county  court, 
but  was  withdrawn  on  February  18th  with- 
out being  passed  on  by  the  county  court,  and 
that  a  second  petition  was  filed  on  February . 
28,  1914,  and  the  prayer  thereof  was  granted 
on  April  6,  1914,  and  that  on  or  about  the  Ist 
of  February,  1914,  appellee  elected  to  termi- 
nate the  said  lease  and  gave  notice  to  appel- 
lant to  that  effect.  The  court  sustained-  a 
demurrer  to  the  answer,  and  on  appeal  to 
this  court  it  was  held  that  the  answer  stated 
a  good  defense,  and  the  Judgment  was  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer.  117  Ark. 
50,  178  S.  W.  841, 

In  disposing  of  the  case  this  court  said: 

"Appellant  could  not  have  conducted  the  busl- 
netrs  for  which  it  leased  appellee's  building 
without  violating  the  law,  ana  each  and  every 
sale  of  intozicanng  liquors  which  it  might  have 
made  prior  to  April  6th,  in  that  year,  would 
have  constituted  a  violation  of  the  law  and 
subjected  it  and  its  employes  and  servants  to 
the  fines  and  penalties  prescribed  by  the  stat- 
ute. The  condition,  therefore,  had  arisen 
against  which  apoellant  had  contracted.  It 
having  become  unlawful  to  sell  liquor,  appel- 
lant had  the  right  to  exercise  the  option  of  can- 
celling the  lease." 

On  the  remand  of  the  cause,  there  was  a 
trial  before  a  Jury  wMch  resulted  in  a  ver- 
dict in  favor  of  appellee.  The  evidence  ad- 
duced on  the  part  of  appellee  tended  to  show 
that  during  the  first  half  of  the  month  of 
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E*ebraai7-,  1814, '  ib^  president  of  appellant 
corporation  was  vertxilly  notified  by  agents 
of  appellee  that  the  latter  had  elected  to 
terminate  the  lease  and  would  remove  from 
the  bulldlbg  on  March  Ist,  succeeding,  and 
that  the  president  when  so  notified  made  no 
request  for  a  Written  notice,  and  said  nothing 
abont  a  written  notice  being  given.  Mr. 
Speers,  the  presidoit  Of  the  appellant  corpo- 
ration, testified  that  the  latter  part  of  Fel>* 
Tuary  Mr.  Hanf,  the  manager  of  appellee's 
business,  came  to  him  and  spoke  about  can- 
celing the  lease,  but  did  not  aAy  that  he  was 
going  to  cancel  it,  but  merely  said  that  he 
wanted  to  do  so,  and  that  he  (witness)  re- 
plied that  he  would  expect  appellee  to  comply 
with  the  contract. 

[1]  One  of  the  chief  grounds  urged  for  re- 
versal is  the  ruling  of  the  court  in  refusing 
to  give  the  following  Instruction: 

"2.  The  lease  introduced  in  evidence  provides 
that  in  case  the  prohibition  of  the  sale  of  liq- 
uor in  Jefferson  county  or  in  the  dty  of  Pine 
Bluff  should  be  established  and  Said  lessee  pro- 
hibited from  carrying  on  its  business  of  whole- 
sale and  retail  liquor  dealers  in  said  building 
by  operation  of  law,  then,  at  the  option  of  the 
lessee,  and  upon  written  notice  given  by  it,  this 
lease  shall  terminate  and  be  at  an  end.  The 
General  Assembly  of  the  state  of  Arkansas,  on 
the  17th  day  of  February,  1913,  passed  the  act 
known  as  the  Going  Law,  and  this  act  became 
effective  on  the  1st  day  of  January,  1914,  and 
by  the  terms  of  that  law  it  became  unlawful 
for  defendants  to  sell  intoxicating  liquors  in 
the  city  of  Pine  Bluff  from  the  beginning  of 
that  day  until  the  terms  of  the  law  should  be 
complied  with  and  license  issued  by  the  Jeffer- 
son coimty  court,  which  was  done  acsording  to 
a  decision  of  that  court,  on  the  6th  day  of 
April,  1914.  Accordingly,  on  the  let  day  of 
January,  1914,  the  contingency  arose  which, 
under  the  terms  of  the  lease,  permitted  the 
lessee,  or  defendant,  to  exercise  its  option  and 
cancel  and  determine  the  lease,  if  if  so  desired, 
and  the  lessee  was  bound  to  exercise  this  op- 
tion on  the  1st  day  of  January,  1914,  or  within 
a  reasonable  time  thereafter,  and  a  failure  on 
the  part  of  the  lessee  to  exercise  its  option 
in  the  manner  provided  for  in  the  lease  on  the 
1st  day  of  January,  1914,  or  within  a  reasona- 
ble time  thereafter,  woald  constitute  a  waiter 
of  its  option  and  an  election  by  the  lessee  to 
hold  for  the  remainder  of  the  term  of  the 
lease.  What  jjeriod  of  time  would  constitute 
a  reasonable  time  is  a  matter  to  be  determined 
by  you  under  all  the  circumstances  of  the  case, 
and  may  be  defined  generally  to  be  so  much 
time  as  is  necessary  under  the  circumstances 
for  a  reasonably  prudent  and  diligent  man  to 
do,  conveniently.  What  the  contract  or  duty 
requires  Should  be  done,  having  a  regard  for 
the  rights  and  possibility  of  loss,  if  any,  to  the 
other  party  to  be  affected.  Unless  you  find, 
therefore,  from  a  preponderance  of  the  testi- 
mony, tbat  defendant  did,  on  file  Ist  day  of 
January,  1914,  or  within  a  reasonable  time 
thereaftpr,  exercise  its  option  to  cancel  and 
terminate  the  lease  contract  by  gitine  notice 
to  plaintiff,  then  you  ,will  find  for  plaintiff  in 
thte  sum  dalmed," 

We  are  of  the  opinion  that  the  instruction 
]ust-4uoted  embodies' a  correct  statement  of 
thin  law.  The  former  decision  of  this  court, 
which' has  become  the  law  of  the  case,  de-, 
Clares  'that  at  the  time  the  verbal  notice  was! 
ttUege'd  to  have  been  given  probibitlen  had' 
been  "establisbed"  jWithln .  the  meaning  of 


the  contract,  and  tbat  appellee  bad  fbe  right 
to  terminate  the  lease.  The  question  of  the 
time  when  the  notice  should  be  given  was 
not  passed  on  in  the  opinion  delivered  in  that 
case.  Now,  taking  the  law  as  established  by 
that  decision,  we  think  tliat  while  api)ellee 
had  the  right  to  terminate  Oib,  lease  under  the 
conditions  then  existing,  the  right  was  not 
a  continuing  one,  but  must  have  been  exer- 
cised at  the  time  the  new  conditions  arose, 
or  within  a  reasonable  time 'thereafter.  If 
the  facts  had  Jnstifled  it,  we  think  appellant 
would  have  been  entitled  to  an  instruction 
submitting  to  the  Jury  the  question  whether 
or  not  the  notice  was  given  within  a  reason- 
able time.  , 

But  after  mature  consideration  we  have 
reached  the  condnslon  that  under  the  un- 
disputed testimony  in  the  case  the  time  was 
reasonable  and  the  facts  did  not  call  for  a 
submission  of  that  issue  to  the  jury.  Prohi- 
bition existed  in  Pine  Bluff,  under  the  undis- 
puted proof,  on  and  after  January  1,  1914, 
but  It  appears  from  the  proof  that  on  that 
day  a  petition  of  adult  inhabitants  of  the 
dty  was  presented  to  the  county  court  ask- 
ing for  the  Issuance  of  license.  That  petition 
was  not  acted  on  finally  by  tho  county  court, 
but  was  withdrawn  on  February  1£^  and 
ten  days  thereafter  the  new  petition  was  fil- 
ed. About  that  time — the  precise  date  is  not 
given — appellee  made  an  election  to  termi- 
nate the  lease,  and  gave  verbal  notice  ac- 
cordingly. There  was  a  dispute  whether  such 
notice  was  given  at  all,  but  we  must  treat 
tbat  issue  as  being  settled  in  appellee's  fa- 
vor. Under  the  drcumstances,  we  think  that 
the  notice,'  if  given  at  all,  was  a  timely  one, 
and  that,  as  before  stated,  the  proof  did  not 
call  for  a  submission  of  tbat  Issue  to  the 
Jury.  Appellee  had  the  right  to  wait  a  rea- 
sonable length  of  time  to  ascertain  whether 
or  not  there  was  any  probability  of  license 
being  granted,  so  that  it  could  continue  its 
business,,  and  it  could  not  in  any  view  of  this 
evidence  be  said  that  waiting  until  the  mid- 
Qte  or  latter  part  of  February,  with  the  pe- 
tition for  license  pending,  was  ah  unreason- 
able length  of  time  to  wait  before  making  the 
election  to  chncel  the  lease. 

There  are  assignments  of  error  with  re- 
spect to  the  rtUings  of  tbe  court  in  giving 
anfl  refusing  instructions  on  the  subject  of 
the  giving. of  notice.  The  court  gave  the  fol- 
lowing instruction  on  the  request  of  appel- 
lant: 

"4.  The  parties  have  stipulated  in  their  con- 
t;ract  of  lease  for  a  written  notice  of  the  inten- 
tion of  lessee  to  terminate  the  lease  upon  the 
happening  of  the  contingency  nam'^  therein 
and  a  bare  acquiescence  or  silence  on  the  part 
of  plaintiff,  or  lessor,  when  Informed  orally  by 
defendant  of  its' intentions  to  cancel  the  lease 
and  surrender  the  premises)  even  thoogh  you 
believe  that  defendant  did-  inform  plaintiff  of 
its  intention  to'  terminate  said  lease,  would  not 
constitute  a  waiver  of  the  written  notice  pro- 
vided for  in  the  lease." 

This  insJnructlon  was, -We  think,  more  fa- 
Torgble  to  appellant  than  It  waa  enliaed  to^ 
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and  that  there  was  no  error  In  refusing  to 
give  the  other  Instruction  on  the  same  sub- 
ject. 

[2]  The  court,  on  the  request  of  the  appel- 
lee, gave  the  following  instroctloa: 

"1.  While  the  written  lease  between  plain- 
tiff and  defendant  provides  that  the  defendant 
might  at  its  option  terminate  the  lease  in  the 
event  that  prohibition  shoold  be  eetabliahed 
in  the  city  of  Pine  Bluff,  apon  written  notice 
given  bv  it  to  the  plaintiff,^  the  informality  of 
a  verbal  notice  could  be  waived  by  the  plaintiff 
b7  its  acceptance  or  acquiescence  therein.  If 
jroD  find  from  the  evidence  that  defendant  by 
its  agents  gave  verbal  notice  to  the  plaintiff 
that  it  terminated  the  lease  on  and  after 
March  1,  1914,  under  the  terms  of  the  option 
contained  in  the  lease  by  so  stating  to  the  pres* 
ident  of  the  plaintiff  company  who  executed  the 
lease  on  behalf  of  plaintiff,  and  that  plaintiff, 
through  its  president,  knowing  that  the  no- 
tice was  intended  to  terminate  the  tenancy  on 
and  after  March  1,  1914,  made  no  objection  to 
the  form  of  the  notice,  and  that  it  was  not  in 
vniting,  and  by  his  words  and  conduct  led  the 
defendant  reasonably  and  properly  to  under- 
stand that  the  informality  of  the  verbal  notice 
was  wsived,  and  that  lessee  did  so  understand 
it  then  this  was  such  acquiescence  on  the  part 
of  plaintiff  that  it  cannot  now  object  that  the 
notice  was  insufficient" 

It  Is  contended  that  this  Instruction  Is  er- 
roneous and  in  conflict  with  the  one  given 
at  appellant's  request.  We  do  not  think  the 
Instructions  are  necessarily  conflicting.  But, 
at  any  rate,  the  instruction  last  quoted  cor- 
rectly states  the  law  applicable  to  the  case, 
and  there  was  no  error  In  giving  it.  The 
doctrine  stated  in  that  tustructlon  is  one 
which  has  received  the  approval  of  this  court 
In  numerous  cases.  St.  L.,  I.  M.  &  S.  R.  Co. 
V.  Nunley,  120  Ark.  258,  179  S.  W.  869. 

This  disposes  of  all  the  attacks  upon  the 
trial  court's  rulings,  and,  no  error  being 
found,  the  Judgment  must  he  affirmed ;  and 
It  Is  so  ordered. 


BENNETT  v.  THOMPSON.    (No.  236.) 
(Supreme  Court  of  Arkansas.     Nov.  6,  1916.) 

1.  Appeal  and  Baaos  «=9927(7)  —  Rxvixw  — 

PSBEJCPTOBT  iHSTBUOnON. 

Where  both  parties  asked  a  peremptory  in- 
struction, and  the  court  gave  plaintiff's  request- 
ed instruction,  the  question  on  appeal  is  whether 
or  not  the  testimony,  viewing  it  hi  its  strongest 
light  in  plaintiff's  favor,  is  sufficient  to  sustain 
the  verdict  for  him. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3748 ;  Dec.  Dig.  <S=»927(7).] 

2.  BaoKEBs  ^ss>65(2)  —  Cokfunsation  —  Mis- 
conduct or  Bbokkb. 

Where  a  broker  who  was  engaged  to  sell 
property,  without  agreement  as  to  commission, 
on  obtaining  a  purchaser  for  $750,  told  principal 
that  he  could  get  her  the  net  price  of  $500,  his 
conduct  in  withholding  information  as  to  the 
amount  of  the  purchase  being  wrongful,  upon  re- 
fusal of  the  principal  to  consummate  the  sale 
when  she  asoertained  the  truth,  the  broker  could 
not  recover  either  the  difference,  or  the  reason- 
able commission  to  which  he  would  have  been 
entitled  if  the  sale  had  been  consummated. 

[Ed.    Note.— For    other   cases,    see    Brokers, 
C«it  Dig.  I  48;   Dec  Dig.  «=s66(2).] 


Appeal  from  Clrcnlt  Coxat,  Pulaski  Couih 

ty ;   Guy  Fulk,  Judge. 

Action  by  J.  R.  Thompson  against  Roze  B. 
Bennett  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beversed  and  dismissed. 

J.  W.  ft  J.  W.  House,  Jr.,  and  Archie  F. 
House,  all  of  Little  Bock,  for  appellant 
Hutton  &  Harkey,  of  Little  Rock,  for  appel- 
lee. 

MCCULLOCH,  O.  J.  [1]  This  is  an  action 
Instituted  by  appellee  against  appellant  to 
recover  the  amount  of  broker's  profit  on  a 
sale  of  real  estate.  Appellant  owned  a  tract 
of  land  at  Magaalne,  Ark.,  and  authorized 
appellee  to  find  a  purchaser  for  her,  which  he 
did  and  reported  the  sale  to  her;  but  appel- 
lant refused  to  consummate  the  deal  on  the 
ground  that  appellee  bad  deceived  her  by 
withholding  the  true  amount  of  the  agreed 
price,  and  appellee  sues  to  recover  the  dif- 
ference betwem  the  amount-  of  tbe  price 
which  appellant  agreed  to  accept  for  the  land 
and  the  amount  he  was  to  receive  from  the 
purchaser.  The  case  was  tried  before  a 
Jury  in  the  circuit  court,  and  both  sides  asked 
a  peremptory  instruction.  The  court  gave  the 
appellee's  requested  instruction,  so  the  ques- 
tion presented  to  us  on  this  appeal  is  wheth- 
er or  not  the  testimony,  viewing  It  in  its 
strongest  light  In  appellee's  favor,  is  suflilctent 
to  sustain  the  verdict.  St  Louis  S.  W.  Ry. 
Co.  V.  Mulkey,  100  Ark.  71,  189  8.  W.  643, 
Ann.  Gas.  19130,  1339.  The  testimony  will 
therefore  be  stated  in  its  strongest  light 
favorable  to  appellee's  right  of  recovery. 

[2]  The  two  parties  to  the  controversy  met 
in  Little  Rock,  where  appellee  resided,  and 
appellant  informed  appellee  that  she  owned 
land  at  Magazine  and  asked  him  to  find  a 
purchaser  for  her.  Nothing  was  said  at  that 
time  about  the  price,  nor  about  the  payment 
of  any  comnilssi<»i.  Appellant  then  returned 
to  her  home  In  Muskogee,  Okl.,  and  later  aj^ 
pellee  found  a  prospective  purchaser  who 
agreed  to  take  the  land  at  the  price  of  $760i 
He  wrote  to  appellant,  informing  her  that  be 
had  found  a  purchaser  and  that  he  could  sell 
the  land  so  as  to  get  her  the  net  price  of  |500, 
but  said  nothing  about  the  price  he  was 
to  get  from  the  purchaser.  She  replied  by 
telegram,  accepting  the  offered  price,  and 
appellee  then  wrote  to  her  Instructing  her 
to  make  the  deed  to  the  purdiaser,  reciting  a 
consideration  of  $750,  and  forward  the  deed 
to  one  of  the  banks  in  Little  Rock  with  in- 
structions to  pay  him  (appellee)  $250  out  of 
the  consideration  to  be  itaid.  Appellant  re- 
fused to  consummate  the  sale  when  she  as- 
certained tbe  true  price  for  which  the  land 
was  sold. 

Appellee  testified  that  he  was  not  acting 
as  agent  for  Miss  Bennett,  the  appellant, 
and  was  not  buying  the  proi>erty  for  himself, 
but  was  acting  as  a  broker  and  expected  to 
earn  as  a  profit  the  difference  between  the 
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price  lllw  Bennett  agreed  to  accept  and 
the  price  to  be  paid  by  the  purchaser.  He 
testified  that  the  customary  commission  of  a 
real  estate  agent  was  6  per  cent,  on  the 
amount  of  the  sale,  but  that  it  was  customary 
for  a  broker  to  earn  a  greater  profit  on  a 
deal  negotiated  by  him.  Under  this  state  of 
facts,  we  are  of  the  opinion  that  appellee's 
conduct  In  witliholding  from  appellant  the 
information  as  to  the  amount  of  the  purchase 
was  a  wrongful  act  which  prevents  him  from 
recovering  the  amount  claimed,  or  any 
amount  The  case  is  ruled  by  several  de- 
cisions of  tlUs  court 

In  Boysen  v.  Robertson,  70  Ark.  66,  68  S. 
W.  243,  the  facts  were  that  Robertson,  a 
real  estate  broker,  agreed  to  seek  a  purchaser 
for  Mrs.  Jones,  the  owner  of  certain  lands, 
at  the  price  of  $3  per  acre  net  to  ber.  Boy- 
sen's  agent,  Thweatt,  was  authorized  to  pur- 
chase the  land  at  $4  an  acre,  and  the  two 
agents,  Robertson  and  Thweatt,  got  together 
and  negotiated  a  sale  and  purchase  between 
their  principals  for  $4  an  acre.  One-half  of 
the  difference  between  the  net  price  which 
the  owner  had  agreed  to  accept  and  which 
the  prospective  purchaser  had  agreed  to  pay 
was  to  be  allowed  to  Robertson  for  his  com- 
mission. The  two  principals  subsequently 
disregarded  this  agreement  and  negotiated 
a  sale  direct  between  themselves  at  the  price 
of  f4  per  acre.  Robertson  sued  Boysen  for 
the  commission  he  was  to  receive,  and  In 
denying  the  relief  sought  tills  court  said: 

"The  contract  meant  that  the  land  must  bring 
to  Mrs.  Jones  $3  per  acre  over  and  above  all  ex- 
penses and  deductions.  •  •  •  This  was  only 
a  limitation  apon  his  power  to  sell.  It  was  still 
his  duty  to  sell  the  land  for  the  highest  price 
obtainable,  and  to  account  to  Mrs.  Jones  for  the 
proceeds,  less  a  compensation  not  greater  than 
the  excess  of  the  purchase  money  over  $3  per 
acre  net,  and  at  the  same  time  not  exceeding  a 
reasonable  compensation.  The  whole  amount  for 
which  he  sold  the  land  was  due  to  and  recover- 
able by  Mr&  Jones.  If  he  had  collected  it,  he 
might  have  reserved  out  of  it  what  his  principal 
was  owing  him  on  account  of  the  sale.  But  the 
contract  made  by  him  was  never  completed." 

In  Taylor  t.  Oodbold,  76  Ark.  395,  88  S. 
W.  969,  the  facts  were  similar,  except  that 
the  subject-matter  of  the  contract  was  pei^ 
sonal  property.  The  court  delivering  the 
opinion  quoted  the  following  statement  of 
the  law  from  Mechem  on  Agency,  §  952: 

"Like  other  agents  in  whom  trust  and  confi- 
dence are  reposed,  the  broker  owes  to  his  princi- 
pal the  utmost  good  faith  and  loyalty  to  his  in- 
terests. •  •  •  It  is  his  duty,  therefore,  to  ful- 
ly and  freely  disclose  to  his  principal  at  all 
times  the  fact  of  any  interest  of  his  own  or  of 
another  client  which  may  be  antagonistic  to  the 
interests  of  his  principal,  and  he  will  not  be  per- 
mitted to  take  advantage  of  the  situation  to 
make  gain  for  himself  by  forestalling  or  under- 
mining his  principal." 

It  was  held  that  the  broker  was  not  en- 
titled to  recover  any  commission. 
'    The  same  doctrine  is  announced  In  Feather- 
ston  V.  Trone,  82  Ark.  381,  102  S.  W.  196. 

It  is  contended  by  counsel  for  the  appel- 
lee fbat  the  jtriucijile  announced  by  this  court 


does  not  control  for  the  reason  that  he  was 
acting,  not  as  an  agent,  but  as  a  broker. 
This  argument  overlooks  the  fact  that  a 
brokerage  transaction  Is  goremed  by  the 
doctrine  of  agency. 

"A  broker  is  a  peculiar  kind  of  an  agent,"  says 
the  Indiana  court,  "and  brokerage  is  a  peculiar 
kind  of  agency.  It  is  the  business  of  a  broker  to 
negotiate  contracts  between  others  in  matters  of 
trade  and  commerce.  He  usually  deals  with  the 
contracting  parties,  and  not  with  the  things 
which  may  be  the  subject  of  the  contract.  He 
has  neither  interest  in  nor  possession  of  the 
property  which  it  is  his  business  to  buy  or  sell 
for  others,  and  ordinarily  he  has  no  implied  pow- 
er to  buy  or  sell  in  his  own  name.  It  is  in  these 
respects  that  a  broker  differs  from  a  factor  and 
from  an  ordinary  agent."  Haas  v.  Ruston,  14 
Ind.  App.  8,  42  N.  B.  298,  66  Am.  St  Rep.  288. 

The  rule  is  again  stated  as  follows: 
"A  broker  acting  strictly  as  middleman  to  ef- 
fect a  purchase  and  sale  of  property  is  the  com- 
mon agent  of  both  buyer  and  seller;  otherwise 
he  is  the  agent  of  the  party  originally  employing 
him."    19  Oyc.  191. 

To  the  same  effect,  see  Rapalje  on  Real 
Estate  Brokers,  {  2,  and  Gross  on  Real  Es- 
tate Brokers,  {  141. 

The  Supreme  Court  of  the  United  States, 
in  Hooper  v.  California,  155  U.  S.  648,  15 
Sup.  Ct  207,  39  U  Ed.  297,  quoted  with  ap- 
proval a  text-writer's  definition  of  "broker" 
and  "principal"  as  follows: 

"The  engagement  of  a  broker  is  like  to  that  of 
a  proxy,  a  factor,  or  other  agent ;  but,  with  this 
difference,  that  the  broker,  being  employed  by 
persons  who  having  opposite  interests  to  manage, 
he  is,  as  it  were,  agent  both  for  the  one  and  the 
other  to  negotiate  the  commerce  and  affair  in 
which  he  concerns 'himself.  Thus,  his  engage- 
ment is  twofold,  and  consists  in  being  faithful  to 
all  the  parties  in  the  execution  of  what  every 
one  of  uem  intrusts  him  with.  And  his  power 
is  not  to  treat,  but  to  explain  the  intentions 
of  both  parties,  and  to  negotiate  in  such  a  man- 
ner as  to  put  those  who  employ  him  in  a  condi- 
tion to  treat  together  personally." 

The  dnty  therefore  rests  npon  the  broker 
the  same  as  any  other  agent  to  make  dis- 
closure to  his  principal  of  the  terms  of  the 
negotiation  so  that  the  principal  may  act 
advisedly  in  determining  whether  or  not  the 
proposal  is  satisfactory.  A  broker  can  un- 
doubtedly make  a  contract  whereby  be  will 
be  entitled  to  the  difference  between  the 
amount  of  the  price  the  seller  agrees  to  ac- 
cept and  the  amount  the  purchaser  agrees  to 
pay,  regardless  of  what  the  amount  Is.  Bat 
such  a  contract  must  be  plainly  expressed  In 
order  to  relieve  the  broker  of  the  duty  he 
owes  to  his  principal  to  make  full  disclos- 
ure concerning  the  terms  of  the  negotiation. 

This  rule  is  very  aptly  stated  by  the 
Georgia  court  as  follows: 

"We  do  not  mean  to  hold  that,  if  tk«  real  es- 
tate brokers  who  are  plaintiffs  in  this  case  bad 
alleged  an  express  contract  that  if  they  should 
procure  a  purchaser  for  the  property  listed  with 
them  they  might  have  as  compensation  for  thcdr 
services  all  that  dtey  might  s«3l  the  properly  tor, 
above  a  fixed  sum,  they  would  not  be  entitled  to 
such  excess  as  compensation  for  their 'services, 
in  case  they  procured  a  purchaser.  But  where 
the  owner  agrees  with  brokers  for  them  to  sdl 
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property  for  a 'named  amount  'net  to  him,'  snch 
language  wiD  not  be  held  to  import  by  implica- 
tion a  contract  to  allow  the  brokers,  as  a  fee  or 
profit,  all  of  the  purehaae  price  in  excess  of  the 
sum  80  named."  Matheney  ▼.  Godin,  130  6a. 
713,  61  a  B.  703. 

It  follows  therefore  that  appellee  Is  not 
entitled  to  recover  the  profit  which  he  claims 
to  have  earned  by  the  sale.  If  appellant, 
after  receiving  knowledge  of  the  terms  of 
the  sale,  had  accepted  the  price  ofCered  and 
coosummated  the  sale,  she  would  have  been 
liable  to  appellee  for  a  reasonable  compensa- 
tion. Uoysen  v.  Robertson,  supra.  But  ap- 
pellant refused  to  consummate  the  sale  after 
she  ascertained  the  true  conditions,  and  appel- 
lee did  not  ask  for  a  consummation  on  any 
other  terms.  Appellant  had  a  right  to  dls- 
r^ard  the  trade  on  account  of  appellee's 
unfaithfulness,  and  Is  therefore  not  liable 
to  him  for  any  amount.  Feather ston  v. 
Trone,  supra;  Little  v.  Fhipps,  208  Mass. 
331,  94  N.  B.  260,  84  L.  B.  A.  (N.  S.)  1046. 

The  Judgment  of  the  circuit  court  la  there- 
fore reversed,  and  th6  cause  is  dismissed. 


WBLLS  V.  McNUTT. 
(Snpreme  Oonrt  of  Tennessee.    Nov.  18,  1016.) 

Keouobnok   «s»122(6),    186(2»)— Ohii.dbbn— 

AoB  AT  Which  OHABaEABLK  with  Con- 

TRiBUTOBT  Nkouoemok  —  Pbkstjmptiow  — 

Qttestiok  fob  Jttbt. 

There  is  a  presumption,  nonconclttrive  and 

rebuttable  in  character,  that  a  child  under  seven 

Sears  of  age  ia  not  guilty  of  contributory  neg- 
gence,  for  lacksof  capacity,  and,  where  there 
is  opposing  evidence,  the  capacity  of  the  infant 
is  an  issoe  of  fact  for  the  Jury. 

[lid.  Note.— For  .other  eaasa,  see  Megligenoe, 
Cent  Dig.  Jl  223,  847-^9;  Dec.  Dig.  «=» 
122(6),  ]S6(2d).] 

Appeal  from  droult  Court,  Knox  Oountjr; 
y<Hi  A.  Huffaker,  Judge. 

Action  by  Willie  Wells,  by  next  friend, 
against  Q.  N.  McNutt  From  judgment  of 
Court  of  CivU  ^peals  affirming  Judgment 
for  defendant,  plalntlfC  appeals.     Affirmed. 

F.  Bw  langheadf  of  Knoxvllle,  for  appel- 
lant. J.  Harry  Price,  of  Knoxvllle,  for  ap- 
pellee. 

WILLIAMS,  J.  PlalntUC,  a  chUd  of  six 
years  old,  sues  for  pergonal  Injuries  claimed 
to  have  been  negligently  caused  by  defend- 
ant while  operating  an  automobile  <n  one  of 
tbe  streets  of  Knoxvllle.  The  Jury's  verdict 
was  in  favor  of  defendant. 

Tbe  'aoie  assign  ment  of  error  ts  be  ooo- 
sldered  in  this  opinion  relates  to  the  trial 
Judge's  refusal  to  give  the  following  request 
to  charge,  tendered  by  idalntifE: 

"I  efaarge  you  that  Willie  Wells,  beicf  bat 
six  years  of  age  at  the  time  she  was  injured, 
on  account  of  her  tender  vears  and  because  she 
had  not  reached  the  ag«  oi  discretion,  cannot  be 
cbaigeable  with  oontribatoi?  negligence." 

Instead,  the'  trial  Judge  charged,  in  sub- 
staooe,  that  it  was  for  tbe  Jury  to  determine 


whether  plaintiff  by  Reason  of  her  tender  age 
wss  Incapable  of  exercising  any  degree  of 
care,  and  that  she  was  required  by  the  law 
to  exercise  only  the  degree  of  care  which  an 
ordinarily  prudent  child  of  her  age  might 
have  been  expected  to  use  under  like  circum- 
stances. 

The  Court  of  CSvtl  Appeals  on  appeal  held 
that  there  was  no  error  in  the  rulings  of 
the  lower  court:  and  we  are  asked  to  review 
and  reverse  the  Judgment  of  the  appellate 
court. 

As  seen,  the  Insistence  of  the  plaintiff,  as 
petitioner,  is  that  an  infant  of  the  age  of 
six  years  as  a  matter  of  law  bad  not  the 
capacity  of  being  guilty  of  n^llgence  that 
could  contribute  to  the  injuries  suffered  by 
her. 

The  question  of  contributory  negligence  on 
the  part  of  children  of  tender  years  Is  one 
on  which  the  courts  have  differed.  That  this 
Is  true  is  manifest  from  the  text,  as  well  as 
the  cases  dted,  In  29  Cyc.  637-639: 

"While  it  has  been  held  that  the  law  has 
prescribed  no  definite  age  at  which  a  child  most 
arrive  before  it  can  be  charged  with  contribn- 
torv  negligence,  practically  no  cases  are  found 
which  hold  that  a  child  under  six  years  of  age 
can  be  charged  with  negligence.  The  decisions 
are  conflicting  as  to  whether  children  of  six 
are  chargeable  with  negligence  or  not,  some  hold- 
ing that  they  are  not,  others  that  they  may  be, 
although  not  as  a  matter  of  law.  After  the  age 
of  seven  the  rule  is  that  the  child  may  be 
chargeable  with  contribatory  negligence." 

It  Is  apparent  that  some  of  the  courts  have 
been  influenced  by  the.  rule  of  tbe  criminal 
law  exempting  childxeu  under  seven  from 
responsibility  for  crime,  or  that  for  conveni- 
ence they  have  ad<q)ted  the  crimihal  rule  as 
analogous  in  the  administration  of  civil  rem- 
edies. The  difficulty,  as  we  conceive,  has 
arisen  by  reason  of  some  courts  carrying  the 
analogy  too  far.  In  the  criminal  law  a  pre- 
sumption coiKluslve  in  character  is  raised 
by  tbe  law  that  an  infant  up  to  the  age  of 
seven  is  incapable  of  understanding  the  na- 
ture of  crime  and  can  in  no  event  be  held 
responsible  therefor. 

We  are  of  opinion  that  tbe  true  rule  in 
civil  actions  is  that  tbere  is  a  presumption, 
nonconduslve  and  rebuttable  in  character, 
that  a  child  under  seven  years  of  age  is  not 
guilty  of  contributory  negUgence,  for  lack  of 
capacity. 

Convenient,  because  definite,  as  would  be 
the  rule  fixing  that  period  for  the  application 
of  a  conclusive  presumption,  it  is  apparent 
that  It  would  not  operate  Justly  in  all  civil 
cases.  There  should  not  be  fixed  arbitrarily  , 
any  age  when  an  Infant  is  presumed,  as  a 
matter  of  law,  to  be  capable  of.  Zeroising 
discretion  and  cara  Some  children  mature 
earlier  than  othen;  some  have  riatnral 
capacity  or  better  training  in  habits  of 
thought  than,  others  who  are  older.  More- 
over, care  or  ladL  of  c^re  is  a  thing  related 
to   tbe   particular  surroundings,   simple  or 
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complex,  of  the  accident  under  Investigation. 
It  Is  also  easily,  conceivable  that  a  child 
nearly  seven  years  of  age  by  reason  of  living 
near  the  scene  of  the  injuries  may  be  better 
acqualnited  with  and  appreciative  of  the 
dangers  incident  to  it  than  some  other  child 
of  fifteen  unacquainted  with  it. 

prima  facie  a  <dilld  of  six  Is  not  guUty  of 
dontribntory  negligence,  but  the  defendant 
Is  not  precluded  from  insisting  that,  under 
the  facts  disclosed  in  the  particular  case,  the 
Infant  bad  capacity  to  be  and  was  negligent. 
The  capacity  of  the  infant  is,  then,  one  of 
fact  for  the  Jury  to  pass  upon,  and  not  one 
of  law  for  the  conrt  The  trial  Judge  there- 
fore did  not  err  in  refusing  the  request  ten- 
dered. Westbrook  v.  Mobile,  etc.,  B.  Co.,  66 
Miss.  560,  6  South.  321,  14  Am.  St.  Rep.  687, 
and  note;  note  to  Baker  y.  Seaboard,  etc.,  B. 
Go.(  17  Ana  Oas.  853 ;  Baker  v.  Public  Serv- 
ice R.  CO.,  79  N,"  J.  Lew,  249,  76  Aa  441 ; 
Purcell  T.  Boston  Elevated  B.  Co.,  211  Mass. 
79,  97  N.  E.  626. 

To  charge  as  requested  in  relation  to  a 
child  three  or  four  years  of  age  (Bamberger 
V,  Citizens'  St  B.  Co.,  95  Tenn.  18,  81  S.  W. 
163,  28  li.  B.  A.  486,  49  Am.  St.  Bep.  909), 
or  tn  a  case  where  no  facts  were  developed 
to  overcome  the  prima  facie  case,  might  not 
be  reversible  error.  A  nomber  Of  the  cases 
cited  In  support  of  the  doctrine  of  conclusive 
presumption  as  a  matter  of  law  merely  so 
hold. 

Sufficient  facts  appeared  in  the  pending 
case  to  take  to  the.  jury  the.  determination 
of  the  question  of  fact  of  the  capacity  of 
plalntlfT. 

The  Judgment  of  the  court  of  CivU  Appeals 
holding  that  of  the  circuit  court  to  be  correct 
is  affirmed. 


WILLOUOHB7  y.  JABVIS  «t  aL 
(Supreme  Court  of  Tennessee.    Nov.  22,  1910.) 

1.  AFFBAI.  and  EbbOB  «ss>748(1)   —   INSTTFTI- 

ciEKCT  OF  Assignments  of  Ebbob  —  Judo- 

MENT^ErrEOT. 

When  the  Court  of  Civil  Appeals  adjudged 
that  the  assigmnents  of  error  did  not  comply 
with  the  rules  of  the  court,  all  rights  of  appellant 
therein  to  have  the  case  tried  by  that  court  were 
ended. 

[Ed.  Note. — For  other  cases,  «ee  Appeal  and 
Error,  Cent  Dig.  {f  3058,  8061-3064;  Dec.  Dig. 
«=5>748(1).] 

2.  Cebtiobabi  ®=»42(3)— Petition  to  Revise 
Action  of  Codbt  of  Civil  Appeals— Show- 
ing of  Mebits. 

If  the  action  of  the  CX>urt  of  Civil  Appeals, 
in  adjudging  that  assignments  of  error  did  not 
comply  with  its  rules,  is  desired  to  be  reviewed 
by  the  Supreme  Court,  the  petition  for  certiorari 
must  show,  not  only  that  the  Court  of  Civil  Ap- 
peals misconstrued  and  raisappUed.  Ita  own  rules, 
and  that  the  assignments  of  error .  were  suffi- 
cient, but  must  also  show  merits. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  U  66,  69,  73,  77-79;  Dec  Dig,  «=» 
42(3).] 


3.  Obtiobaxi  ®3342(4)— Review  of  Dbcebioic 
or  Coubt  of  Civn.  Afpeai^— Assionments 
OF  Ebbob  to  Ghancellob. 
Assiguments  of  error  must  accompany  peti- 
tion to  the  Supreme  Court  for  writ  of  certio- 
rari to  review  the  action  of  the  Court  of  .Civil 
Appeals,  and  must  be  made  to  the  decree  of  the 
Court  of  Civil  Appeals,  and  not  to  the  decree  of 
the  chancellor. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  fi  70,  71;   Dec.  Dig.  <8=»42(4).] 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  B.  N.  wnioughby  against  William 
Jarvls  and  others.  There  was  a  decree  for 
complainant,  and  appeal  to  the  Court  of  Civil 
Appeals,  and  to  review  the  action  of  that 
court  in  striking  out  the  assignments  of  er- 
ror on  complainant's  motion  as  insufficient, 
defendants  petition  for  certiorari.  Decree  of 
Court  of  Civil  Appeals  affirmed. 

Robinson  &  Fancher,  of  Sparta,  for  com- 
plainant Dorton  &  Burnett,  of  Orossvllle, 
for  defendant^. 

LANSDEN,  J.  The  chancellor  gave  com- 
plainant a  decree  which  was  appealed  to  the 
Court  of  Civil  Appeals.  In  that  court  upon 
motion  of  the  complainant,  the  assignments 
of  error  were  stricken'  out  as  insufficient 
That  court  held  that  the  defendants  bad 
failed  to  comply  with  tts  rates  in  respect  to 
assignments  of  error. 

[1 , 2]  In  this  court  defendants  have  pre- 
sented and  flled  a  i>etitlon  for  certiorari 
which  gives  a  liistory  ot  the  case,  including 
the  action  of  the  Court  of  Civil  Appeals,  but 
it  is  unaocomipanled  with  any  assignments  of 
error,  and  does  not  contain  such  assignment 
within  Itself  raising  the  question  that  the 
Court  of  Civil  Appeals  acted  erroneously  in 
holding  the  assignments  in  that  court  insuffi- 
cient under  its  rules.  When  the  Court  of 
Civil  Appeals  adjudged  that  the  assignments 
of  error  did  not  comply  with  the  rules  of 
that  court  all  rights  of  ttie  appellant  therein 
to  have  the  case  tried  by  that  court  were  end- 
ed. If  its  action  in  respect  of  the  assigrn- 
ments  of  error  is  desired  <to  be  reviewed  by 
this  court,  the  petition  for  certioratl  must 
show,  not  only  that  the  Court  of  Civil  Ap- 
peals misconstrued  and  misapplied  Its  own 
rutes^  and  that  the  assignments  of  error  were 
sufficient,  but  it  must  also  show  merits. 
This  court  bas  power,  and  wilt  revise  the 
action  of  the  Court  of  Civil  Appeals  in  con- 
struing its  own  rules,  where  the  petition  for 
certiorari  makes  a  plain  case  of  er^r  and 
also  shows'  merits.  It  of  course,  is  a  matter 
of  Indifference  whether  that  court  correctly 
or  incorrectly  held  that  the  assignments  weitt 
bad  in  a  case  which  hati  no  merit 

[3]  There  is  an  additional  reason  why  the 
decree  of  the  Court  of  Civil  Appeals  must  be 
affirmed.  The  assignments  of  error  in  Oils 
court  are  not  to  tbe  decree  of  the  Conrt  of 
Ctvll  Appeals,  but'.tO  the:  decree  of  the  chan- 
oelloc.    By.  the  aet  ;creating  the  Court  of 
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Ctvtl  Appeals,  cts^B'are  transferred  for  re- 
vleTv  from  that  court  to  this  court  by  the 
writ  of  certiorari  only,  l^e  aissignmentfl  of 
error  must  accompany  the  petition  for  writs 
of  certiorari,  and  must  be  made  to  the  decree 
of  tbe  Court  of  CItII  Appeals.  The  petition- 
er cannot  ignore  the  decree  of  that  court  and 
assign  errors  against  tbe  decree  of  the  chan- 
cellor. NashvlUe  ▼.  Patton,  12S  Tenn.  SOI, 
143  S.  W.  1181. 


SMITH  T.  CnNOINNATI,  N.  O.  &  T.  P.  BT. 
OO. 

(Supreme  Court  of  Tennessee.    Xov.  22,  1916.) 

JuiMiiENT  «3»697-^CoNCLuaiVENBsa— Bxa  Ju- 
dicata. 
Where  a  passenger  and  his  wife  were  injured 
in  a  collision  due  to  tbe  carrier's  negligence,  the 
husband  had  bat  one  cause,  based  on  tbe  single 
tort,  though  he  could  recover  for  his  own  inju- 
ries and  the  loss  of  his  wife's  services,  and  in- 
jury to  his  property,  so  that,  having  sued  for  all, 
and  dismissed  as  to  his  own  injuries,  tbe  judg- 
ment then  rendered  barred  a  subsequent  action 
for  his  own  injuries. 

[B^d.  Xote.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  1062-1065,  1112;  Dec.  Dig.  «=> 
687.1 

Appeal  from  Circuit  Court,  Hamilton  Conii- 
ty;    Nathan  L.  Bachman,  Judge. 

Action  by  Julian  P.  Smith  against  the  Cln- 
dnnatl.  New  Orleans  &  Xe^as  Padflti  fiail- 
way  Company.  Fix)m  a  decree  dismissing  the 
salt,  plaintiff  appeals.    Afflrmed. 

Lewis  Shepherd  and  Fleming  &  Shepherd, 
all  of  Chattanooga,  for  appellant  Allison, 
Lynch  &  Phillips,  of  Chattanooga,  for  ap- 
pellee. 

LANSDEN,  J.  Smith  commenced  this  suit 
In  the  circuit  court  of  Hamilton  county  to  re- 
cover of  the  railway  company  for  damages 
for  personal  injuries  alleged  to  have  been  re- 
cdved  by  him,  and  for  damages  to  certain 
personal  property,  in  an  accident  to  a  pas- 
senger c(>ach  of  the  defendant  company  in 
November,  1913.  There  la  no  question  here 
bat  what  the  company  was  negligent  and  the 
plaintifF  received  Injuries.  The  onl^  ques- 
tion arises  upon  a  plea  of  res  adjtidlcata  filed 
by  the  railway  company.  The  f6:ct8  pertinent 
to  this  plea  are  as  follows: 

Plaintiff  and  his  wife,  in  November,  1918, 
were  traveling  on  one  of  the  trains  of  the 
defendant  company,  and  when  It  was  near 
the  dty  of  Chattanooga  >  tl)e  passenger  coach 
in  which  tbey  ^ere  riding  was  derailed,  and 
they  received  '  injuries.  '  Suits  were  .i  com- 
menced in  the  federal  court  to  recover  dam- 
ages for  Injaries  sustained  by  the  wife,  and 
also  by  .the  plaintiff  to  recover  for  loss  of 
tbe  services  of  the,. wife,  Injuries  to  himself 
«nd  to  Ids  property'.  In  response  to  mottflps 
made  by.  r  the  defendant  In  thet  federal  cqurti, 
the  plaintiff  disodssed  aU  of  his  suits  thev^ 
except  for  tojuriss  to  bis  wife  and  for  tbe 
loss  of  her  services. . :  HhC'  defendant  pleaded 


tbe  former  suit  and  recovety  In  the  federal 
court  as  a  bar  to  this  actloa  The  drctalt 
Judge  pronounced  Judgment  on  the  verdict  of 
the  Jury,  and  an  appeal  was  taken  from  this 
Judgment  to  the  Court  of  Civil  Appeals.  In 
that  court  the  Judgment  was  reversed,  and 
the  suit  dismissed. 

The  question,  as  it  comes  to  as,  has  not 
been  decided  by  this  cpurt,  so  far  as  we  are 
advised.  In  Railroad  v.  Brlgman,  95  Tenn. 
628,  82  S.  W.  762,  the  question  was  discussed, 
hut  a  decision  was  pretermitted..  In  Railroad 
y.  Matthews,  115  Tenn.  172,  91  S.  W,  194,  a 
question  very  similar  was  decided,  and  the 
Court  of  Civil  Appeals  relies  upon  thia-cflse 
as  authority  to  sustain  Its  action.  In  C,  N. 
O.  &  T.  P.  By.  Co.  V.  Roddy,  132  Tenn.  574, 
179  8.  W.  143,  a  quotation  Is  made  from  Free- 
man on  Judgments,  which  was-  also  made  in 
Railroad  v.  Brigmant  supra.  But  the  Roddy 
Case  did  not  Involve  a  plea  of  res  adjudicata. 

As  stated,  the  case  most  nearly  in-  point 
Is  that  of  Railroad  v:  Matthews,  supra.  That 
was  a  suit  by  Matthews  for  injuries  sustain- 
ed by  him  to  his  person  and  to  his  property 
In  a  collision  with  a  ttain  at  a  toad  crdsslng. 
The  defendant  moved  to  strike  the  decline- 
ti<m  for  dnpUdty,  and  the  court  held  that  it 
was  not  duplex.    It  was  said: 

"But  in  this  case  there  is  but  one  cause  of 
action  sued  upon.  The  negligent  Bcficn  of  the 
plaintifF  in  error  constituted  but  one  tort  The 
injuries  to-  the  person  and  property  of  the  de- 
fendant in  error'  were  the  several  results  and 
effects  of 'one  wrongful  act.  A  single  tort  can 
be  tbe  basis  of  but  one  action.  It  is  not  improp- 
er to  declare  in  different  counts  for  damages  to 
the  person  and  property  when  both  resnit  from 
the  same  tort  and  it  is  the  better  practice  to  do 
so  where  there  Is  fUky  differoice  in  the  measure 
of  damages,  and  all  the  damage  sustained  must 
be  sued  for  in  dne.suit  This  is  necesSMT  to-pfe- 
vent  multiplicity  of  suits,  burdensome  expense, 
and  delays  to  plaintiffs,  and  vexatious  litigation 

? gainst  defendants.  If  necessary  to  prevent  con- 
usion  in  ascertaining  the  damages  to  be  recover- 
ed for  different  injuries,  separate  verdicts  may 
be  directed." 

It  has  Also  been  held  that  the  MTlng  bf 
the  statute  to  the  widow,  children,  and  next 
of  kin  of  a  decedent  of  a  night  of  actl^  to 
be  prose(!Uted  In  the  name  of  his  administra- 
tor for  pertonal  Injuries  -r^ultlng  in  death 
flQtis;n«t  crests- s  new  and  substantive  right 
of  action  for  their  beneflt,  but  merefy,  pre>- 
serves  and  i  continues  for  then  the  right 
of  action- the  deceased  would  .have  had  If  he 
had  snrylved,  iLove  v.  SoD^em  By.  Co.,  108 
Tenn.  104f,.65  8.  W.  475,.  C5  L.  R..A,.  471; 
Whaley  r.  Oatletb,  .lOB  ^Bcnn.  848,  63  S.  W. 
181.  .   ' 

The  following  .qnotatlbn  tsom  Freeman  lolt 
Judgments.. is  made  la  JBrigman  v.,  Railway 
Co.,  8upra„and  C,  K  0.  &  T...P.p)Ei.y.\Co.  v. 
)?Loddy,  supra:  j-^  '-     [  . 

"A  single  tort  can  both*  foundation  for  but 
one  claim  for  damages'.  '•*  '  •  *  •  All  damaRes 
wjiich  can,  by  any  possibility,  result  from  a  sin- 
gfe  fdrt  f«r»  an  IwJtvWble  caieo'of  actionj  fiv- 
etT'canae.^f  Mtion  in. tort  consists  of  twa  pvts. 
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fo  wit,  the  unlawful  act,  and  all  damages  that 
can  arise  from  it.  For  images  alone  no  action 
can  be  permitted.  Hence,  if  a  recovery  has  once 
been  had  for  the  unlawful  act,  no  subsequent  suit 
can  be  maintained.  There  must  be  a  fresh  act, 
as  well  as  fresh  damages." 

It  to  said  also  in  Railroad  v.  Mattbews, 
supra,  that  if  the  plaintife  failed  to  sue  for 
the  entire  damages  done  him  by  the  tort,  a 
second  action  for  daoiages  omitted  will  be 
precluded  by  the  judgment  in  the  first  suit 
brought  and  tried.  For  this  statement. 
Southern  Ry.  Ck).  r.  Brigman,  supra,  Free- 
man on  Judgments,  g  241,  and  Carraway  v. 
Burton,  4  Humph.  108,  are  cited. 

Mr.  Freeman  and  the  case  of  Carraway  v. 
Burton  fully  Bustaln  the  proposition  stated 
by  the  court  This  last  case  discusses  the 
question  in  the  exact  phase  in  which  It  is 
presented  to  us.  We  think  all  of  our  cases, 
while  not  deciding  the  question  presented 
exactly,  furnish  a  basis  from  which  the  nec- 
essary corollary  is  drawn  that  if  the  plain- 
tiff, suing  for  damages  for  injuries  resulting 
fr(»n  a  single  fort,  does  not  include  in  his 
suit  all  the  injuries  sustained,  a  subsequent 
suit  for  those  omitted  will  be  barred  upon 
a  plea  of  res  adjndicata  aptly  pleaded.  This 
fbllowB  d&turally  from  the  conclusion  that 
the  recovery  is  for  the  tort,  and  not  for  the 
injuries.  If  "a  single  tort  can  be  the  founda- 
tion for  but  one  claim  for  damages,"  it  in- 
evitably follows  that  there  can  be  but  one 
suit  to  recover  for  injuries  resulting  from 
that  tort.  The  decree  of  the  Court  of  Civil 
Appeals  is  affirmed. 


FORD  T.  rARMBJRS'  BXOH. 
(Supreme  Court  of  Tennessee.    Nov.  18,  1916.) 
Sales  «=3442(U)— ■Warbaiht— Seed  —  Dam- 

▲QES. 

For  the  breach  of  an  express  warranty  that 
seed  la  tme  to  name,  where  the  seller  knows  the 
use  for  which  it  is  tiought  and  the  huyer  plants 
it  in  Ignorance  of  its  true  character,  the  measare 
of  recoverable  damages  is  the  value  of  a  crop 
had  the  seed  been  as  warranted,  such  as  would 
ordinarily  have  been  produced  that  year,  less 
the  value  of  the  crop  actually  raised. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1284;  Dec  Dig.  «s>442(UL).] 

Appeal  from  liaw  Court  of  Johnson  City; 
Dana  Harmon,  Judge. 

Suit  by  J.  A.  Ford  against  the  Farmers' 
Eixchange.  B^m  a  judgment  of  the  Court 
of  Civil  Appeals  reversing  a  judgment  for 
the  defendant  and  remanding  the  cause  to 
the  lower  court  ton  trial,  defendant  appeals. 
Modified  and  affirmed,  and  cause  remanded 
for  trial  in  the  drcott  court 

Thad  A.  Cox,  Harr  &  Bnrrow.  and  Ben  H. 
Taylor,  all  of  Johnson  City,  for  appellant 
Vines  &  Price  and  Divine  &  Oninn,  all  of 
Johnson  City,  for  appellee. 

WILLIAMS,  J.  ThiB  suit  was  began  by 
Ford  to  recover  damages  fbr  the  breacb  of  an 


alleged  waranty  made  by  defendant  In  the 
sale  of  watermelon  seed. 

It  appears  that  plaintiff  haa  for  many 
years  been  engaged  in  raising  melons  for 
market  on  a  large  scale.  Tbere  was  testi- 
mony tending  to  show  that  defendant  had 
sold  plaintiff  his  melon  seed  for  several 
years,  the  seed  being  known  as  "Klekley 
Sweets,"  and,  knowing  of  the  use  intended 
to  be  made  of  them,  guaranteed  that  the  seed 
sold  on  the  particular  occasion,  which  were  to 
come  from  a  new  and  untried  producer,  were 
of  that  variety.  The  melons  produced  from 
such  seed  were  the  best  for  the  soil  and 
climate. 

Plaintiff  made  expenditures  in  renting  land, 
preparing  the  soil,  and  planting  the  seed; 
but  on  the  crop  coming  to  or  nearing  ma- 
turity It  was  discovered  that  the  seeds  were 
not  as  warranted,  but  of  an  inferior  variety. 
An  examination  of  the  seeds  would  not  dis- 
close whether  they  were  "Klekley  Sweets"  or 
not 

The  vines  produced  small  melons  which 
were  not  readily  sold  on  the  market  In  fact 
plaintiff  testified  that  he  was  able  to  obtain 
only  about  $100  for  the  crop,  selling  some  of 
the  melons  at  50  cents  a  hundred. 

There  was  also  proof  tending  to  show  that 
had  the  seed  been  true  to  kind,  the  crop  .would 
have  been  of  a  considerably  greater  value. 

The  defendant  tendered  |2  and  the  costs 
accrued  in  the  case  and  filed  a  plea  of  tender. 
The  tender  sum  of  $2  represented  the  differ- 
ence between  the  market  value  of  the  amount 
of  seed  delivered  to  plaintiff  by  defendant  and 
the  same  amount  of  "Klekley  Sweets."  The 
defense  was  that  the  measure  of  damages  was 
at  most  that  sum. 

The  trial  Judge  held  with  this  Insistence 
and  gave  peremptory  instmction  to  the  jury 
to  find  for  defendant 

The  Court  of  Civil  Appeals,  on  appeal,  beld 
that  this  ruling  was  erroneous,  and  remand- 
ed the  cause  to  the  lower  court  for  tHtd. 

We  bold  that  this  was  a  pn^ier  dlsposltloa 
of  the  case  on  the  part  of  the  appellate  court, 
though  we  reach  the  result  on  a  different 
theory  of  the  law. 

There  have  been  developed  two  rolee  In  re- 
spect to  damages  growing  out  of  the  warrant- 
ing of  seed  that  proved  not  true-  to  name.  The 
first  class  of  cases,  dealing  with  seed,  im- 
pn^crly  delivered  nnder  the  contract  that 
are  of  sach  quality  that  no  crop  is  produced, 
iannonnce  the  rsetrlctlve  rule  tbat  there  is 
no  proper  basis  for  ttie  allowsnee  of  ex- 
pected profits  as  damages.  Hie  mis  in  such 
case  appears  to  be  that  the  items  of  damages 
recoverable  are  those  of  actual  ontlay,  audi  as 
the  price  paid  for  the  seed,  the  expense  of  pre- 
paring the  soil  to  receive  the  seed  (less  gen- 
eral benefit  to  the  land  therefrom),  the  ex- 
pense of  planting,  and  tito  loss  sostalned 
from  having  the  land  lie  Idle  for  sadi  period 
of  time  as  the  use  of  it  was  lost    Shaw  r. 
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Smith,  46  Kan.  884,  26  Pac.  88«,  U  L.  B.  A. 

681;  Butler  t.  Moore,  68  Go.  780,  45  Am. 
Rep.  508 ;  Belger  ▼.  Worth,  127  N.  a  230,  37 
S.  E.  217,  52  L.  R.  A  362,  80  Am.  St  Rep. 
798;  Vaughan's  Seed  Store  v.  Strlngfellow, 
56  Fla.  708,  721,  48  South.  410;  Sedg.  Dam. 
(9th  Ed.)  K  191,  768. 

The  other  and  more  liberal  rale  Is  applied 
In  cases  where  the  defective  seed  germinate 
and  produce  a  crop  that  Is-  inferior  In  qual- 
ity and  value  to  the  one  that  would  have  been 
produced  In  the  same  circumstances  had  the 
seed  been  as  warranted.  In  such  case,  by  an 
almost  unbroken  line  of  authorities  in  Eng- 
land and  America,  there  Is  held  to  be  a  rea- 
sonable basis  on  which  to  estimate  the  profit 
that  would  have  been  made  had  the  seed  been 
of  contract  quality.  It  is  held  that  this  basis 
Is  found  In  the  certainly  ascertainable  value 
of  the  crop  actually  produced,  the  <!ourt  hav- 
ing only  to  estimate  the  difference  in  value 
ttetween  that  crop  and  the  value  of  the  crop 
that  would  ordinarily  have  been  produced 
under  the  same  circumstances  If  seed  true  to 
name  had  been  supplied  by  the  seller.  The 
loss  is  held  not  to  be  conjectural  and  the  dam- 
ages not  to  be  speculative  or  beyond  the 
contemplation  at  tbe  contracting  parties. 

In  Wolcott  v.  Mount,  86  N.  J.  Law,  282,  18 
Am.  Bep.  488,  tbte  basis  for  the  allowance  of 
expected  profits  la  thus  recognised: 

"The  loss  of  tbe  value  of  a  crop  for  whldi 
the  seed  bad  not  been  sown,  the  yield  from 
which,  it  planted,  would  depend  upon  the  con- 
tingencies of  weather  and  season,  would  be  ex- 
cluded as  Incapable  of  estimation,  with  that  de- 
gree of  certaintsr  which  the  law  exacts  in  the 
proof  of  damages.  But  *  *  *  if  a  crop  has 
been  sowed  on  the  ground  prepared  for  cultiya- 
tion,  and  the  plaintifTs  complaint  is  that,  be- 
cause of  the  inferior  quality  of  the  seed,  a  crop 
of  leas  value  is  produced,  by  these  circumstancee 
the  means  would  be  furnished  to  enable  the  jury 
to  make  a  proper  estimation  of  the  injury  result- 
ing from  the  loss  of  profits  of  this  character. 
*  *  *  The  uncertainty  of  the  quantity  of 
the  crop,  dependent  upon  the  weather  and 
season,  was  removed  by  the  yield  of  the  ground 
under  the  precise  circumstances  to  which  the 
seed  ordered  would  have  been  exposed." 

See,  also.  White  v.  Miller,  71  N.  T.  118, 
27  Am.  Rep.  IS;  Vaugfaan  Seed  Store  v. 
Strlngfellow,  supra. 

In  the  case  of  Hurley  v.  Budti,  10  Lea  (78 
Tenn.)  346,  It  appeared  that  Budil,  a  market 
gardner,  applied  to  Hurley  to  buy  "Early 
Rose"  potatoes,  informing  the  latter  that 
they  were  desired  to  plant  for  the  early  mar- 
ket; that  that  variety  matured  about  the 
middle  of  June,  and  was  worth  on  the  mar- 
ket fSJSO  per  bushel.  A  different  kind,  actu- 
ally furnished  and  planted,  did  not  mature 
until  August  Tbe  court  disallowed  the 
cialm  of  the  plalntlfF  that  he  was  entitled 
to  recover  as  damages  the  increased  value  of 
tbe  potatoes  he  would  have  raised  and  sold 
If  the  seed  potatoes  delivered  had  been  of 
the  "Early  fiose"  variety;  and  this,  on  the 
ground  that  tbe  claim  was  based  on  the  as- 
sumption that,  if  the  variety  ordered  had 


been  delivered,  th^  would  have  been  plan^ 

ed,  cultivated,  and  matured  at  a  glTen  time 
(In  June),  and  that  therefore  speculative 
profits  would  be  involved.  The  q>eculatlve 
element,  we  conceive,  was  that  the  anticipat- 
ed crop  would  have  matured  on  a  date  that 
substantially  differed  from'the  date  when  the 
seed  potatoes  that  were  actually  furnished 
would  and  did  mature. 

In  its  particular  ruling  on  the  point  of 
speculative  damages,  the  case  of  Hurley  v. 
Buchl  may,  and  we  think  should,  be  treated 
as  not  out  of  harmony  with  the  widely  ac- 
cepted general  rule,  but  as  announcing  an 
exception  to  it,  based  on  the  fact  above  refer- 
red to.  The  uncertainty  in  the  quantity  of 
the  crop,  dependent  on  weather  and  sea- 
son, under  the  facts  of  that  case,  was  not 
removed  by  any  aiding  reference  to  the  ac- 
tual yield  under  precise,  or  fairly  similar  dr- 
cumstances.  The  weather  at  or  near  the 
date  of  the  maturing  of  "Early  Hose"  seed 
potatoes  might  have  been  such  as  to  materi- 
ally affect  the  quantity  and  quality  of  the 
production,  while  not  having  identical  effect 
upon  the  later  maturing  variety. 

Broadly  stated,  the  rule  is  that  for  the 
breach  of  an  express  warranty  that  seed  is 
true  to  name,  where  the  seller  knows  the 
use  for  which  the  same  is  bought  and  the 
purchaaer  sows  in  Ignorance  of  the  true 
character  of  the  seed,  the  measure  of  re- 
coverable damages  is  the  value  of  a  crop 
had  the  seed  been  as  warranted,  such  as 
would  ordinarily  have  been  produced  that 
year,  less  the  value  of  the  crop  actually  rais- 
ed. Wolcott  V.  Mount  38  N.  J.  Law,  496,  20 
Am.  Eep.  425;  Van  Wyck  v.  Allen,  68  N. 
T.  61,  25  Am.  Rep.  136;  Fubrman  v.  In- 
terior Warehouse  Co.,  64  Wash.  159, 116  Pac. 
666,  37  L.  B.  A.  (M.  S.)  89 ;  Edgar  v.  Joseph 
Breck  Corp.,  172  Mass.  681,  62  N.  E.  1088; 
2  Sedg.  Dam.  (9th  Ed.)  768. 

The  Judgment  of  the  Court  of  Civil  Appeals 
Is  modified  and  affirmed.  Remand  for  a 
trial  of  the  cause  in  th«  drcolt  court 


HYDBN  V.  STATE. 
(Supreme  Court  of  Tennessee.    Nov.  18,  1816.> 
Labcent  4=95  —  B1.1UENT8  —  Pbopkbtt  At- 

TAOHBD  TO   "FbXSHOLD." 

A  railroad  track  on  a  right  of  way  owned  by 
a  street  railway  company  being  a  part  of  tbe 
"freehold,"  under  Shannon's  Code,  f  6496,  sub- 
sec.  6,  making  it  a  misdemeanor  to  sever  and 
carry  away  from  the  freehold  of  another  any- 
thing attached  thereto  under  such  circumstances 
as  would  render  the  trespass  larceny,  if  the 
thing  severed  and  carried  away  were  personal 
property,  where  accused  cut  wire  attached  to 
rails  so  that  it  had  to  be  cut  to  be  removed, 
and  carried  it  away,  he  was  not  guilty  of  lar- 
ceny, as  the  entire  act  of  which  the  severance 
is  a  part  is  declared  by  the  statute  to  be  tres- 
pass, and  distinguished  from  larceny, 

(Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |i  11-17;    Dec  Dig.  «S96. 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Freehold.] 
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Appeal  from  Criminal  Coart,  Hamilton 
County;    S.  D.  McEeynolds,  Judge. 

Anderson  Hyden  was  convicted  of  larceny, 
and  be  appeals.  Reversed,  and  a  nolle  prose- 
qui recommended. 

X  H.  Early,  of  Chattanooga,  for  appellant 
Frank  M.  Thompson,  Atty.  Gen.,  and  Strang 
&  Fletcher,  of  Chattanooga,  for  the  State. 

GREEN,  J.  The  plaintiff  In  error  was  In- 
dicted and  convicted  for  alleged  larceny  of 
copper  wire,  from  the  Chattanooga  Traction 
Company,  and  has  appealed  in  error  to  this 
court 

There  la  no  controversy  in  the  proof,  and 
the  single  question  ipresented,  in  various 
ways,  is  whether  the  offense,  shown  to  have 
been  committed  by  Hyden,  amounts  to  lar- 
ceny. 

The  Chattanooga  Traction  Company  oper- 
ates a  trolley  line  from  North  Chattanooga 
to  Signal  Mountain,  over  a  right  of  way 
whidk  it  owns.  Copper  wire  Is  used  as  a 
bond  to  tie  the  rails  one  to  another,  and 
also  to  connect  the  rails  on  opposite  sides 
of  the  track.  The  wire  is  passed  through 
holes  in  the  rails  and  la  bradded,  so  that 
it  can  only  be  removed  by  cutting  the  wire 
from  the  rail.  Such  use  of  the  wire  is  made 
to  facilitate  the  passage  of  the  electric  cur- 
rent moving  the  trolley  cars. 

The  proof  tends  to  show  that  the  plaintiff 
in  error,  equipped  with  a  pair  of  bolt  cut- 
ters, went  along  the  track  of  the  traction 
company  and  cut  a  considerable  quantity  of 
the  bond  wire  therefrom,  which  pieces  of 
wire  he  placed  in  a  sack  and  took  away  with 
him.  ■ 

It  is  insisted,  for  the  plaintiff  in  error, 
that  the  wire  so  cut  and  removed  was  a 
part  of  the  freehold,  and  that  the  act  of  the 
plaintiff  in  error  was  not  larceny.  We  think 
this  contention  must  be  sustained. 

A  railroad  track  laid  along  a  right  of  way 
owned  by  a  street  railway  company  Is  <xt- 
tainly  a  part  of  the  freehold.  This  conclu- 
sion necessarily  results  from  an  application 
of  the  principles  announced  in  any  of  our 
cases  on  the  subject  Hickman  ▼.  Booth, 
131  Tenn.  32,  173  S.  W.  438;  Union  Bank  v. 
Wolf,  114  Tenn.  255,  86  S.  W.  310,  108  Am. 
St  Rep.  903,  4  Ann.  Cas.  1070;  Johnson  v. 
Patterson,  81  Tenn.  (13  Lea)  628;  De  Graf- 
fenreid  v.  Scruggs,  23  Tenn.  (4  Humph.) 
451,  40  Am.  Dec.  65a 

As  before  stated,  the  bond  wire  taken  off 
by  the  plaintiff  in  error  was  bradded  to  the 
rails  and  had  to  be  cut  therefrom  In  order 
to  be  removed.  This  wire  was  intended  to 
be  permanently  annexed,  manifestly. 

This  court  has,  in  two  cases,  announced 
that,  where  things  savoring  of  the  realty  are 
severed  and  carried  away,  if  the  severance 
and  asportation  constitutes  one  continuorus 
act,  there  is  no  larceny.  Bell  v.  State,  63 
Tenn.  (4  Baxt)  426;  Bradford  t.  State,  74 
Tenn<  -<6  Lea)  634. 


The  court  quoted  and  approved  the  follow- 
ing from  Greenleaf  on  Evidence,  i  163: 

"If  the  severance  and  asportation  were  one 
contmnous  act  of  the  prisoner  it  is  only  a  tres- 
pass; but  if  the  severance  were  the  act  of 
another  person,  or,  if  after  the  severance  by  the 
prisoner  any  interval  of  time  elapsed  after  which 
he  returned  and  took  the  article  away,  the  sev- 
erance and  asportation  being  two  distinct  acta, 
it  is  larceny.'*^    Bell  v.   State,  supra. 

The  holding  In  Tennessee  is  undoubtedly 
Id  accord  with  the  common-law  rule,  and 
perhaps  with  the  weight  of  authority.  See 
note  in  49  U  R.  A.  (N.  S.)  065. 

It  Is  insisted  by  the  Attorney  General,  how- 
ever, that  a  better  rule  la  announced  in  State 
V.  Don<Aue,  75  Or.  418, 144  Pac.  755,  147  Pac. 
648,  Harberger  v.  State,  4  Tex.  App.  26,  30 
Am.  Rep.  167,  and  other  cases  to  the  effect, 
that  by  the  act  of  severance  the  wrongdoer 
converts  the  property  into  a  chattel,  and  if 
he  then  removes  the  severed  property  with 
a  felonions  intent  he  la  guilty  of  larceny 
whatever  dispatch  may  have  been  employed 
by  the  thief  in  the  removal. 

Although  this  court  indicated  some  dis- 
satisfaction with  the  common-law  rule  an- 
nounced and  followed  in  Bell  v.  state,  supra, 
and  althou^  there  is  much  force  in  the  argu- 
ment of  the  Attorney  General  for  what  be 
calls  the  modern  rale,  we  feel  bound  to  fol- 
low our  previous  holding,  in  view  of  the  leg- 
islative policy  prevailing  on  this  subject  in 
this  state. 

By  section  6496  of  Shannon's  Code,  snbsec. 
6,  it  Is  declared  to  be  a  misdemeanor  "to 
sever  and  carry  away  from  the  freehold  of 
another  any  property  or  thing  attached  there- 
to, under  such  circumstances  as  would  ren- 
der the  trespass  larceny,  if  the  thing  severed 
and  carried  away  were  personal  property." 

The  statute  Just  quoted  exactly  describes 
the  offense  whidi  the  plaintiff  in  error  com- 
mitted, and  this  offense  is  declared  to  be  a 
misdemeanor,  and  Is  expressly  differentiated 
from  larceny  by  the  words  of  the  act 

In  view  of  the  statute,  we  could  not  hold 
that  the  severance  of  the  property  from  the 
freehold  amounted  to  a  conversion  into  per- 
sonalty and  the  Immediate  carrying  away 
thereof  was  larceny,  because  the  entire  act 
of  which  the  severance  Is  only  a  part,  is  de- 
clared, by  the  statute,  to  be  trespass  and  dU- 
tlnguUbed  from  larceny. 

If  we  adopted  the  rule  pressed  upon  ua  by 
the  Attorney  General  it  would  have  the 
effect,  of  resolving  a  statutory .  offense  into 
two  elements,  and  we  would  Inflict  a  higher 
punishment  for  part  of  a  crime  than  the 
Legislature  prescribed  for  the  completed  of- 
fense. 

Inasmuch  as  the  Legislature  has  defined 
the  offense,  with  which  the  plaintiff  in  error 
is  charged,  and  prescribed  the  penalty  for  it 
the  court  is  without  power  to  do.  more  than 
enforce  the  legislative  enactment 

By  the  act  of  1889,  c.  161,  it  was  made  a 
felony  to  enter  upon  another's  land_and  re- 
move from  the  stalka  eon  of  com  crowing 
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tbereota,  and  to  appropriate  the  same.  It 
UiTiB  appears  that  after  tbe  dedaion  in  Bell 
T.  State,  and  Bradford  ▼.  State,  supra,  the 
qaestlons  tliei^e  W6re  considered  by  the  liCg- 
.lalature,  and  no  change  was  made  in  the 
common  law  and  the  statutory  rvdes,  to  which 
we  have  referred,  except  with  respect  to 
growing  corn. 

For  the  reasons  stated,  we  think  the  trial 
Judge  erred  in  holding  the  defendant  below 
to  have  been  guilty  of  larceny,  and  the  Judg- 
ment will  be  reversed,  and  a  nolle  prose- 
qui recommended. 


OARNEGIB  REALTY  CO.  «t  al.  v.  CABO- 
LINA,  O.  &  O.  BT.  CO.  et  al. 

(Supreme  Court  of  Tennessee.    Nov.  18,  1918.) 

1.  Bailkoadb  ®=372(8)— Covkmant  as  to  Usx 

OF  PbOPKOTT— ACTIOW  FOB  BBBACH— PlXAB- 

ma, 

A  bUl  by  the  grantor  against  the  saocessors 
of  two  railway  companies,  grantees,  showing  the 
conveyance  was  for  ^1  cash  "with  the  obliga- 
tion to  erect,  maintain,  and  operate  thereon  a 
passenger  depot,"  which  was  not  done,  charging 
this  was  a  covenant  running  with  the  land,  for 
breach  of  which  defendants  were  liable,  and 
praying  in  the  alternative,  in  case  the  court 
uiould  be  of  opinion  that  the  stipulation  was  a 
condition  subsequent  instead  of  a  covenant,  for 
recoveiy  of  the  land  for  condition  broken,  was 
properly  treated  by  complainant  'as  one  for 
breach  of  covenant,  and  not  one  for  recovery  of 
land  for  condition  broken. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  i  177;  Dec.  Dig.  «=a72(8).J 

2.  Bailboads  «=972(3)— Oovkkant  as  to  Usb 
OF  Pbopebtt— To  Ebbct  Railway  Station. 

Such  a  deed  created  a  covenant,  and  not  a 
conditioD  subsequent. 

[Ed.   Note.— For  other  cases,   see  Bailroads, 
Cent.  Dig.  i  171;   Dee.  Dig.  i8=>72(3).] 

3.  Bailboads  «=972(5)— Covehart  as  to  Ubk 
of  i'aopebtt  to  £)bect  bau.wat  station. 

Such  deed,  imposing  the  oUigation  upon  the 
grantees  and  "their  respective  successors  and 
assigns  forever"  was  a  covenant  running  with 
the  land ;  it  not  being  necessaiy  that  the  gran- 
tees sign  such  a  deed. 

[Bid.   Nots.- FOr  other  cases,  see  Bailroads, 
Cent  Dig.  i  174 ;   Dec.  Dig.  «=»72(5).] 

4.  BAII/20A08  4=972(5)— CovsNANi;  as  to  Use 
OF  Pbopebtt— Pebsonb  Liable— Assiqnkic 
Not  CLAiinNO  Undeb  Dked. 

But  an  assignee  of  a  grantee  of  such  deed 
was  not  liable  on  the  covenant  therein  wuere 
it  had  never  taken  possession  of  nor  used  the 
land  nor  exercised  any  ownership  over  it;  the 
benefit  and  harden  of  such  a  deed  being  redpro- 
caL 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  174;    Dec  Dig.  «=!>72(5).] 

6w  Easkmbnts  4=924  —  Absionss  Clahung 

Undkb  Dkkd. 
A  purchaser  of  an  easement  created  by  a 
deed  cannot  be  permitted  to  enjoy  the  easement 
and  refuse  to  perform  the  undertaking  which 
was  the  consideration  of  the  easement. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  S8  64-89;  Dec.  Dig.  <8=»24.] 

6.  Limitation  of  Acttowb  «t=>22(6)  —0ns- 
Teab  Statute  of  LiiUTATiONa~A<moR 'FOB 
Bbkaoh  of  CovbMant. 
The  one-ypar  statute  of  limitations,  protect- 
ing'the'obcupaaon  of  land  for  works  of  internal 


I  improvement,  does  not  apply  to  a  suit  for  breach 
of  a  covenant  running  with  land. 

[Ed.  Note.— For  other  cases^  see  Limitation  of 
Actions,  Cent  Dig.  |  108;  Dec.  Dig.  «=» 
22(6).] 

7.  LnoTATioiT  OF  Actions  *=»50(l)  —  Cotb- 

KANT8— CONTINUINO    ObLIOATION. 

vAJthough  the  initial  breach  of  a  covenant  "to 
erect,  maintain  and  operate"  a  passenger  sta- 
tion on  a  lot  conveyed  has  occurred  over  six 
years  before  suit  was  brought,  yet,  if  such 
breach  continuee,  the  right  to  sue  therefor  is 
not  barred  by  the  six  years  statute  of  limita- 
tions of  suits  for  breach  of  covenant,  but  dam- 
ages sustained  from  such  continued  breach  with- 
in six  ^ears  of  the  date  of  suit  are  recoverable; 
the  obligation  being  continuous. 

[E!d.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  273,  277-279;  Dec. 
Dig.  «=>50(1).] 

8.  Covenants  4s»114(l)  —  Actions  fox 
BiEACH  —  Pueadino  —  Intebest  of  Com- 
plainant. 

In  suit  by  grantor  and  others  for  continuing 
breach  of  continuing  covenant  running  with 
land,  where  in  the  buI  there  was  a  general  ex- 
pression that  one  of  the  other  cocomplainants 
had  succeeded  to  the  rights  and  property  of  the 
grantor,  but  no  facts  as  to  the  disposition  of  the 
rights  and  properties  of  (he  grantor  were  set 
out  nor  the  time  of  such  disposition,  and  it  did 
not  appear  that  the  grantor  was  not  a  going 
corporation,  the  bill  was  not  demurrable  as 
showing  that  the  grantor  could  not  sue  because 
it  had  parted  with  its  rights  in  the  land,  and 
that  Its  assignees  were  not  entitled  to  sue  on 
the  covenant  since,  from  all  that  appeared,  the 
assignees  may  have  acquired  their  rights  within 
six  years  prior  to  suit. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cetat  Dig.  SI  189,  183-200,  202,  263;  Dec.  Dig. 

Appeal  from  Chancery  Court,  Washington 
County;  A.  N.  Shoun,  Special  Chancellor. 

Suit  by  Oie  Carnegie  Realty  Company  and 
others  against  Carolina,  Cllnchfield  &  Ohio 
Railway  Company  and  others.  From  order 
sustaining  demurrers  to  the  bill,  complain- 
ants appeaL  Demurrer  of  defendant  South- 
ern Railway  Company  sustained,  demurrer  of 
the  named  defendant  overmled,  and  case  re- 
manded. 

G.  T.  Lee,  of  Johnson  City,  and  8.  0.  Wll- 
Uams,  of  Knoxville,  for  appellants.  J.  B. 
Cox,  Harr  &  Burrow,  and  Phlegar,  Powell, 
Price  &.  Sbelton,  all  of  Johnson  City,  for  ap- 
pellees. 

GBEEN,  J.  This  biU  was  filed  by  the 
Carnegie  Bealty  Company,  the  Carnegie  De- 
velopment Company,  Wilberforce  Sully,  and 
the  Carnegie  Land  Company,  the  last  three 
complainants  suing  for  the  use  of  the  Car- 
negie Realty  Company  against  the  Carolina, 
CUuchfleld  &  Ohio  Railway,  the  Southern  & 
Western  Railway  Company,  and  the  South- 
ern Railway  Company. 

The  bill  averred  that  the  Carnegie  Land 
Company,  engaged  In  the  business  Indicate^ 
by  its  name,  in  1890  conveyed  to  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany, and  the  Charleston,  Cincinnati  &  Chi- 
cago Railroad  Company  a  certain  town  lot. 
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in  the  Oarnegle  addition  to  Johnson  City, 
wbicb  addition  consisted  of  about  1,600  acres 
and  was  owned  by  the  Carnegie  Land  Com- 
pany. 

It  is  further  averred  that  about  1891  or 
1892  the  two  railroad  companies,  Just  named, 
grantees  of  the  said  deed,  became  insolvent, 
and  their  properties  were  sold  through  court 
proceedings;  that  the  properties  of  the 
Charleston,  Cincinnati  &  Chicago  Railroad 
Company  were  acquired  by  tbe  Southern  & 
Western  Railroad  Company,  and  later  by  the 
Carolina,  Cllnchfleld  &  Ohio  Railway;  and 
that  tbe  properties  of  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company  were 
acquired  by  tbe  Southern  Railway  Company. 

The  deed  from  tbe  Carnegie  luand  Compa- 
ny to  tbe  two  railroad  companies  is  exhibited 
with  tbe  bill,  and  It  appears,  from  an  In- 
spection of  the  deed,  as  well  as  from  allega- 
tions of  the  bill,  that  tbe  town  lot  in  ques- 
tion was  conveyed  to  tbe  railroad  companies 
for  $1  in  cash,  and  with  the  obligation  upon 
the  railroad  companies  "to  erect,  maintain, 
and  operate  thereon  a  passenger  depot  sub- 
ject to  tbe  following  provisions  and  condi- 
tions." Then  follow  in  the  deed  certain 
spedflcations  as  to  the  use  of  the  depot  prop- 
erties, tbe  upkeep  thereof  and  tbe  character 
of  improvements  to  be  placed  on  the  lot. 

It  is  averred  In  the  bill  that  the  two  rail- 
road companies  began  the  construction  ot  a 
depot  on  the  lot,  and  bad  completed  the 
structure  up  to  the  roof  line,  with  chimneys 
erected,  at  the  time  they  became  Insolvent 
It  appears  from  the  bill  that  there  was  no 
actual  use  of  this  lot  for  depot  purposes  by 
tbe  grantees  under  the  deed,  or  their  succes- 
sors. It  is  alleged  that  tbe  Southern  &  West- 
em  Railway  Company  occupied  said  lot  for  a 
time  and  placed  thereon  a  turntable,  and 
that  tbe  Carolina,  CUnchfleld  &  Oblo  Rail- 
way Company  has  erected  upon  the  lot  a 
house,  or  office,  for  its  employes,  and  that 
the  Southern  &  Western  Railway  Company 
and  the  Carolina,  Cllnchfleld  &  Oblo  Railway 
Company  both  used  the  partially  constructed 
depot  building  for  a  machine  shop,  putting  a 
roof  on  the  building  for  that  purpose. 

It  does  not  appear  from  tbe  bill  tbat  the 
Southern  Railway  Company  has  ever  made 
any  claim  to  this  lot  or  used  tbe  premises 
for  any  purpose  whatever  since  It  acquired 
the  properties  of  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  Company,  under 
foreclosure  proceedings. 

The  bill  charges  that  the  obligation  to  erect 
and  maintain  a  passenger  depot  on  the  lot 
so  conveyed  was  a  covenant  running  with 
the  land,  and  tbat  the  defendants  herein 
named,  succeeding  to  tbe  rights  of  the  origi- 
nal grantees,  are  liable  to  the  complainant  in 
damages  for  failure  to  maintain  a  passenger 
depot  on  this  tract  of  land. 

The  bill  prays  In  tbe  alternative.  If  the 
court  should  be  of  an  opinion  that  a  condi- 
tion «ab8e4«ent  Instead  of  a  wvenant  was 


set  forth  in  the  deed  referred  to,  tbat  the  re- 
coverr  of  the  land  be  decreed  for  condition 
broken. 

Demurrers  were  filed  by  the  defendants 
named  and  sustained  by  the  chancellor,  and 
the  case  appealed  to  this  court.  These  de- 
murrers will  be  parttcnlarly  referred  to  here- 
after. 

[1]  In  this  court  the  complainants  very 
properly,  as  we  think,  treat  the  suit  as  one 
for  breach  of  covenant,  and  not  one  for  tbe 
recovery  of  land  for  condition  broken. 

Referring  again  to  tbe  deed  to  the  tall* 
road  companies,  the  habendum  clanse  there- 
of is  In  these  words: 

"To  have  and  to  hold  onto  said  East  Tennes- 
see, Virginia  &  Geor^a  Railway  Company  and 
the  Charleston,  Cincinnati  &  Chicago  Railroad 
Company,  their  respective  successors  and  assigiis 
forever,  for  union  passmger  depot  purposes, 
with  the  obligation  to  erect,  maintain,  and  op- 
erate  thereon   a   passenger   depot" 

[2]  From  the  foregoing  It  seems  that  the 
railroad  companies  did  not  take  this  land 
upon  condition  that  a  union  passenger  depot 
should  be  erected  and  maintained ;  that  is  to 
say,  their  estate  did  not  depend  on  compli- 
ance with  such  condition.  They  took  the 
land  with  the  obligation,  In  the  language  of 
the  deed,  to  erect  and  maintain  this  depot, 
and  for  a  breach  of  such  obligation  they  be- 
came liable  in  damages,  but  their  estate  was 
not  forfeited.  Tested  by  the  rules  laid  down 
in  tbe  case  of  Land  Oa  v.  Interurban  Co., 
186  a.  W.  454,  we  think  the  words  used  la 
this  deed  created  a  covenant  and  not  a  for- 
feiture, or  condition  subsequent. 

[3]  The  question  then  arising  is  whether 
the  said  covenant  runs  with  the  land,  or  was 
personal  to  the  grantees  under  the  deed. 
This  court  has  In  several  decisions  adhered 
to  the  second  resolution  In  Spencer's  Case, 
6  Co.  16,  and  held  that  a  covenant  in  respect 
to  something  not  in  esse  must  specifically 
bind  the  assignees  of  the  covenantor  in  order 
for  such  covenant  to  run  with  the  land.  The 
deed  herein  fully  complies  with  this  rule; 
for  it  imposes  the  obligation  upon  the  two 
grantees  and  "their  respective  successors  and 
assigns  forever."  Bream  ▼.  Dli^erson,  21 
Tenn.  (2  Humph.)  126;  Brooks  v.  Smith,  1 
Shannon's  Oases,  158;  Clcalla  v.  Miller,  106 
Tenn.  255,  68  S.  W.  210. 

It  has  also  been  determined  by  this  court 
that  a  covenant  running  with  the  land  may 
be  created  by  tbe  acceptance  of  a  deed  poll 
with  stipulations  purporting  to  bind  the 
grantee.  The  stipulations  in  the  deed  here 
before  us  purport  to  bind  the.  grantees  and 
successors  and  asalgns  forever.  It  is  not 
necessary  that  the  grantee  sign  such  a  deed. 
Doty  V.  Railroad,  103  Tenn.  664,  675,  53  S. 
W.  944,  48  L.  R.  A.  160,  and  Midland  RaU- 
road  Co.  v.  Fisher,  125  Ind.  19,  24  N.  B.  756, 
8  L.  B.  A.  604,  21  Am.  St  Rep.  188.  The 
great  weight  of  authority  Is  to  this  effect. 
See  cases  collected  in  note  6  L.  B.  A.  (N.  SO 
436. 

Uritb  these  genenl  otweryatlons,  wn  come 


Digitized  by  ^OOQIC 


Tenn.) 


CARNEGIE.  REALTY  CO.  v.  OAROUNA,  O.  «  O.  RT.  00. 


373 


to  the  contdderatlon  of  the  points  raised  by 
the  demnrrers  filed  by  the  railroad  compa- 
nies, and  this  opinion  is  confined  to  the  pre- 
cise points  raised  by  the  demurrers. 

[4]  In  the  first  and  third  grounds  of  de- 
murrer filed  by  the  Southern  Railway  Com- 
I>any  it  is  pointed  out  that  the  bill  does  not 
aver  any  possession  or  use  of  the  lot  in  Ques- 
tion by  the  said  railway  company,  nor  that 
the  said  railway  company  had  ever  exercised 
any  act  of  ownership  over  the  property. 

We  are  of  opinion  that  thia  demurrer  is 
well  taken  and  fatal  to  the  bill,  as  against 
the  Southern  Railway  Company. 

[S]  The  reason  for  holding  an  assignee  of 
a  grantee  liable  on  the  covenant,  or  Implied 
covenant  of  the  latter,  under  a  deed  poll,  is 
that  by  accepting  the  benefits  of  the  deed  the 
assignee  likewise  assumes  the  obligations  of 
the  deed.  A  purchaser  of  an  easement  creat- 
ed by  a  deed  cannot  be  permitted  to  enjoy  the 
easement  and  refuse  to  perform  the  under- 
taking which  was  the  consideration  of  the 
easement 

'  "One  who  takes  a  privilege  in  land  to  which  a 
harden  is  annexed  has  no  right  to  assert  a 
claim  to  the  privilege  and  deny  responsibility 
for  the  burden;  a  party  who  acquires  such  a 
privilege  acquires  it  subject  to  the  conditions 
and  burdens  bound  up  with  it,  and  must,  if  he 
asserts  a  right  to  the  privilege,  bear  the  burdens 
which  the  contract  creating  the  privilege 
brought  into  existence."  Doty  v.  Railroad,  iSs 
Tenn.  667-^578,  63  S.  W.  944,  946  (48  fj.  R.  A. 
160). 

See,  also,  Midland  Railroad  v.  Ftsbor,  126 
Ind.  19,  24  N.  E.  7S6,  8  L.  R.  A  604,  21  Am. 
St  Rep.  189;  Georgia  Southern  Railroad  v. 
Reeves,  64  Oa.  482;  Atlanta,  K.  &  N.  R.  Co. 
V.  McKlnney,  124  Oa.  929,  63  S.  B.  701,  6  L. 
R.  A.  (N.  S.)  436,  110  Am.  St  Rep.  216;  and 
other  authorities  reviewed  In  Doty  v.  Rail- 
road, supra. 

Inasmuch  as  the  benefit  and  burden  of 
such  a  deed  are  reciprocal,  it  necessarily 
follows  that  an  assignee  of  the  properties  of 
the  grantee,  who  repudiates  the  benefit  can- 
not be  charged  with  the  burden.  Since  it 
does  not  appear  that  the  Southern  Railway 
Company  has  ever  made  any  claim  to  the 
lot  in  controversy,  or  made  any  use  of  It  or 
had  any  possession  of  it  the  said  company 
cannot  be  charged  with  the  obligation  of 
maintaining  a  passenger  station  thereupon. 

The  Carolina,  dlnchfleld  &  Ohio  Railway 
filed  three  separate  demurrers  containing 
numerous  grounds. 

One  ground  of  the  demurrer  is  to  the  effect 
that  complainants'  right  of  action,  If  any,  is 
for  breach  of  covenant  and  not  for  the  re- 
lief Bought  by  the  bill.  As  we  have  hereto- 
fore stated,  this  suit  is  now  treated  by  the 
complainant  as  one  for  breach  of  covenant, 
and  the  bill  may  be  so  construed.  This 
ground  of  demurrer  is  accordingly  overruled. 

[8, 7]  The  demurrer  next  interposes  the 
statute  of  Umltatlraos  of  one  year  protecting 
the  occupation  of  land  for  works  of  internal 
improvement  and  the  statute  of  limitations 
of  Biz   yean  barring  suits  for  breach  of 


ooToiant  The  one-year  statute,  of  course, 
has  no  application.  This  ts  not  now  a  suit 
for  the  recovery  of  land  or  the  value  thereof, 
but  for  breach  of  covenant  Neither  is  the 
suit  barred  by  the  six-year  statute. 

The  obligation  assumed  by  the  grantees 
under  the  deed  of  the  Canx^e  Land  Com- 
pany was  "to  erect  maintain,  and  operate" 
a  passenger  station  on  the  lot  conveyed.  The 
obligation  was  not  merely  to  construct  this 
depot,  but  to  maintain  and  operate  it  forever. 
The  obligation  is  continuous,  and  the  right  to 
sue  for  its  breach  runs  along  with  the  breach, 
and  will  include  damages  sustained  wltltln 
six  years  of  the  date  of  suit 

The  case  Is  altogether  similar  to  Doty  v. 
Railroad,'  supra,  where  the  grantee  undertook 
to  run  daily  passenger  trains  over  the  right 
of  way  conveyed.  The  court  held  that  the 
obligation  to  run  these  trains  was  continu- 
ous, and  bound  the  grantee  to  render  this 
service  so  long  as  it  claimed  and  enjoyed  the 
easement,  and  that  the  right  of  action  con- 
tinued for  successive  and  continuous  breach- 
es of  the  contract  When  the  contract  was 
breached  by  the  original  grantecv  the  owner 
of  the  land  bad  a  right  of  action  at  once. 
The  rights  of  the  owner  were  not  then  end- 
ed, or  exhausted,  however;  for  at  that  time 
he  could  only  sue  fbr  the  damage  then  sus- 
tained. Damage  subsequently  sustained 
might  be  recovered  In  a  subsequent  suit  for 
a  subsequent  or  continuing  breach  by  the 
Immediate  grantee,  or  Its  assignee. 

To  the  same  elTect  see  Midland  Railway 
Oa  T.  Fisher,  126  Ind.  10,  24  N.  B.  756,  8 
li.  R.  A  604,  21  Am.  St  Rep.  189;  Atlanta, 
K.  &  N.  R.  Co.  V.  McKlnney,  124  Oa.  929,  53 
8.  B.  701,  6  L.  R.  A  (N.  S.)  436,  110  Am.  St 
Rep.  216;  Shaber  v.  St  Paul  Water  Co..  30 
Minn.  184,  14  N.  W.  874;  Jeter  v.  Glenn,  0 
Ridi.  (S.  O.)  374. 

Another  ground  of  demurrer  Interposed  by 
the  Carolina.  Cllnchfleld  &  Ohio  Railway 
Company  Is  that  the  bill  proceeds  on  repug- 
nant theories,  and  that  the  complainants 
should  be  required  to  elect  whether  they  will 
sue  for  the  land  as  for  breach  of  condition 
subsequent  or  whether  they  will  sue  upon 
the  alleged  covenant 

As  we  have  heretofore  stated,  complain- 
ants have  made  this  election,  and  this  ground 
of  demurrer  Is  therefore  overruled. 

[I]  It  is  further  objected  by  the  demurrer 
of  this  defendant  that  the  Carnegie  Land 
Company  alone  could  avail  Itself  of  the  bene- 
fit of  this  covenant  conceding  that  it  was 
a  covenant  running  with  the  land.  And  It  Is 
said  the  bill  shows  that  the  Carnegie  Land 
Company  has  parted  with  all  its  rights  per- 
taining hereto,  and  such  rights  are  now  vest- 
ed In  the  Carnegie  Realty  Oompanj-. 

We  do  not  find  It  necessary  to  determine 
whether  the  assignees  of  the  Carnegie  Land 
Company  are  entitled  to  the  advantages  of 
this  covenant  We  do  not  Intend  to  intimate 
that  they  are  without  suCh  right.  In  the 
case  before  us,  the  Carnegie  Land  Company 
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ia  a  party,  and,  wblle  tbere  is  a  general 
expression  In  the  bill  that  the  Carnegie  Real- 
ty Company  has  succeeded  to  the  rights  and 
properties  of  the  Carnegie  Land  Company, 
still  the  Carnegie  Land  Company  is  suing 
here,  and  its  capacity  to  sne  and  right  to  sue 
are  admitted  by  the  demurrer.  The  facts 
with  reference  to  the  disposition  of  the  rights, 
assets,  and  properties  of  the  Carnegie  Land 
Company  are  not  set  out  in  the  bill,  nor  does 
the  time  of  such  disposition  appear.  So  far 
as  we  know,  the  Carnegie  Land  Company 
may  be  a  going  concern.  It  does  not  appear 
that  there  has  been  any  dissolution  of  the 
company.  The  facts  of  the  case  should  more 
fully  appear  before  the  court  passes  on  the 
defense  raised  by  this  ground  of  the  de- 
murrer. 

The  other  complainants  may  have  acquired 
their  interests  within  six  years  prior  to  suit, 
and,  the  extent  and  character  of  their  inter- 
ests not  appearing,  it  may  be  that  the  Carne- 
gie Land  Company  would  be  entitled  to  any 
recovery  herein,  at  least  primarily. 

It  is  also  Insisted  by  the  demurrer  of  the 
Carolina,  Clinchfleld  &  Ohio  Railroad  Com- 
pany that  tSls  covenant  to  erect,  maintain, 
and  operate  a  passenger  depot  on  the  lot  con- 
veyed is  not  a  covenant  that  runs  with  the 
land.  We  have  heretofore  expressed  onr 
opinion  as  to  this. 

Reverting,  however,  to  Spencer's  Case,  6 
Co.  16,  which  this  court  has  consistently 
followed,  the  second  point  in  that  case  was 
resolved  in  th^e  words: 

"It  was  resolved  that  In  this  case,  if  the  lessee 
had  covenanted  for  idm  and  his.  assigns  that 
they  would  make  a  new  wall  upon  some  part  of 
the  thing  demised,  that,  forasmuch  as  it  Is  to 
be  done  upon  the  land  demised,  that  it  should 


bind  the  assignee;  for,  although  tlie  covenant 
doth  extend  to  a  thing  to  be  newly  made,  yet 
it  is  to  be  made  npon  the  tiling  demised,  and 
the  assignee  is  to  take  the  benefit  of  it,  and 
therefore  shall  bind  the  assignee  by  express 
words."     Spencer's  Case,  supra. 

Clearly  this  passenger  station  was  to  be 
built  upon  the  land  demised,  and  the  assignee 
of  the  grantees  was  to  take  the  benefit 
of  it  and  the  case  before  as  falls  entirely 
within  the  test  prescribed  in  the  qnotatton 
above. 

Covenants  to  build  and  maintain  railroad 
switches,  stations,  and  sidings  contained  tn 
conveyances  to  railroad  companies  of  rights 
of  way,  depot  grounds,  and  the  like,  are  al- 
most uniformly  held  to  be  covenants  running 
with  the  land.    7  R.  a  S.  p.  1109. 

The  complainants  bne  for  rent  of  the  lot  In 
question,  but  we  understand  rent  is  claimed 
merely  as  the  proper  measure  of  damages, 
which  should  be  fixed  for  breach  of  the  cove- 
nant. Complainants  are  not  claiming  the 
ownership  of  the  land.  We  reserve  the  ques- 
tion as  to '  what  is  the  proper  measure  of 
damages,  until  the  case  is  developed,  and 
that  point  is  reached  and  discussed. 

Our  conclusion  is  that  the  demurrer  of  the 
Southern  Railway  Company  must  be  sus- 
tained, and  the  demurrer  of  the  Carolina, 
Clinchfleld  &  Ohio  Hallway  Company  must 
be  overruled. 

The  case  will  be  remanded  for  further  pro- 
ceedings, and  the  costs  of  this  court  divided 
between  the  Carolina,  Clinchfleld  &  Ohio 
Railway  C<xnpany  and  the  complainants. 

WILLIAMS,  J.,  having  been  of  coonsel. 
did  not  partidiMte  In  the  conslderatloii  of 
this  case. 
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EITTS  T.  EITTS. 
(Saprone  Court  of  Tennegsee.    Oct  25,  1916.) 

1.  Statctks  «s»181(1)— CoNKiBUonoN— IiBO- 
iSLATivE  Intent. 

The  legialative  intent  controls  the  coarta  In 
the  construction  of  statutes. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  269;   Dec.  Dig.  «=9l81(l).l 

2.  SXJITTITKS  «=>286  —  CONSTBUOnON— Rekb- 
DIAI.  STATXTTES. 

Remedial  statutes  are  construed  UberaUy  to 
accomplish  their  objects,  correct  tlie  evils,  and 
•nppress  the  mischief  aimed  at. 

[£<d.  Note. — For  other  eases,  see  Statutes, 
Cent.  Dig.  IS  317,  324,  325;   Dec.  Dig.  «=>236J 

3.  Statdtm    ®=9241(1)  —  Construotiom— Fb- 

NAL  CiCXRACTEB— StATUTI  BEQUIBINa  SAT- 
ISFACTION or  Lien  of  Recobd. 
Acts  1907,  c.  473,  providing  that,  whenever 
a  debt  secured  by  mortgage  or  by  lien  retained 
in  a  deed  given  for  the  sale  of  land  has  been 
fullv  paid,  the  mortgagee,  transferee,  or  assignee 
of  the  mortgagee,  or  the  legal  holder  of  the  debt 
secured,  must  satisfy  the  record,  or,  in  case  of 
failure  to  enter  proper  satisfaction,  forfeit  $100 
to  the  party  making  request,  is  a  penal  statute, 
Bs  it  fixes  an  exact  som  to  be  recovered  against 
the  one  in  default  in  an  action  of  debt  or  qui 
tarn. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  i  322;   Dec.  Dig.  <8=»241(l).l 

4.  Statutes  «=s>241(1)— Constbuotion  —  Pk- 
NAI.  Statutes. 

Such  statutes,  being  penal,  and  not  remedial, 
should  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Statutes. 
Cent.  Dig.  g  322;   Dec  Dig.  «s>241(l).] 

5.  DowEB  ^=»1— Ohabaotkb  or  Rigbt— Def- 
jhition. 

A  widow's  "dower"  is  not  a  purchase  from 
her  husband,  but  is  an  incumbrance  upon  the 
title  of  the  heir  at  law,  originating  with  the 
marriage,  and  being  consummated  by  the  hus- 
band's death. 

pid.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  li  1,  2,  8;   Dec.  Dig.  «S=»1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Dower.] 

d.  Vendob  and  Pubchabbb  «=>267— Vbndob's 
Lten — Satisfaotioit  of  Recobd— Widow's 
RioHT  —  Statute  —  "Owhkb"  —  "Pub- 
chaseb"  —  "Tbanbfehee"  —  "Asbiqneb" 

^— **iIOBTGAOEE  " 

Under  Acts  1907,  c.  473,  providing  that, 
whenever  a  debt  secured  by  mortgage  or  by  lien 
retained  in  a  deed  given  for  the  sale  of  land  has 
been  fully  paid,  the  mortgagee,  transferee,  or 
assignee  of  the  mortgagee,  or  the  legal  holder  of 
the  debt  secured,  must  satisfy  the  record,  or,  in 
case  of  failure  to  enter  proper  satisfaction,  for- 
feit $100  to  the  party  making  request,  a  widow, 
whose  husband  was  indebted  to  defendant,  the 
indebtedness  being  evidenced  by  a  specific  lien 
retained  in  a  deed  to  land,  after  her  husband 
died  and  she  became  possessor  of  the  entire  tract 
under  the  law  awarding  her  homestead  and  dow- 
er, could  not  recover  against  defendant  the 
statutory  penalty  for  a  failure  and  refusal  to 
satisfy  of  record  the  Uen  retained  in  her  hus- 
band's deed,  as  she  was  not  within  the  provisions 
of  the  statute,  not  being  the  "owner,"  "purchas- 
er," "transferee,"  "assignee,"  or  "mortgagee." 

(Bd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  751-768;  Dec.  Dig. 
^s>267. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assignee ;  Mortgagee ; 
Owner;   Purchaser] 


Certiorari  to  Court  qt  Civil  Appeals. 

Suit  by  Willie  Kltts  against  Isaac  Eitts. 
There  was  a  Judgment  for  plalntifC  on  de- 
murrer to  the  declaration,  and  defendant  ap- 
pealed to  the  Court  of  Civil  Appeals,  which 
affirmed,  and  defendant  petitions  for  certio- 
rari. Judgment  of  the  Court  of  Civil  Ap- 
peals reversed,  demurrer  sustained,  and  suit 
dismissed. 

HarriB  A  Beeler,  of  Koorvllle,  and  J.  W. 
WoUenbarger,  of  Washburn,  for  plaintiff. 
Montgomery  %  Montgomery,  of  Tazewell,  for 
defendant 

LANSDEN,  J.  Mrs.  Eltts  brought  this 
suit  in  the  circuit  court  of  Grainger  county 
to  recover  of  the  defendant  $100  penalty  pre- 
scribed by  chapter  473  of  the  Acts  of  1907. 
A  demurrer  was  filed  to  her  declaration, 
which  was  overruled,  and,  the  defendant  de- 
clining to  plead  further.  Judgment  was  ren- 
dered against  him  for  $100,  the  amount  of 
the  penalty  prescribed  by  the  act  referred  to. 
He  appealed  to  the  Court  of  Civil  Appeals, 
and  that  court  affirmed  the  Judgment  of  the 
drooit  Judge.  The  case  Is  before  us  upon 
petition  for  certlorarL  The  case  presented 
by  th«  dedaratitm  and  demurrer  is  as  fol- 
lows: 

Mrs.  Kltts'  husband  was  indebted  to  the 
defendant,  Isaac  Kltts,  and  this  Indebtedness 
was  evidenced  by  a  specific  lien  retained  in  a 
deed  to  curtain  land  in  Grainger  county.  He 
died,  and  the  plaintiff  below,  as  his  widow, 
became  the  possessor  of  the  entire  tract  of 
land  under  the  law  awarding  her  homestead 
and  dower.  She  gave  notice  to  the  defend* 
ant  to  satisfy  of  record  the  Uen  retained  in 
the  deed.  He  failed  and  refused  to  do  this, 
whereupon  she  brought  suit  to  recover  $100 
penalty. 

The  demurrer,  when  properly  considered, 
raised  one  general  point,  and  that  is  that  the 
plaintiff,  being  the  widow  of  the  deceased 
lienor,  and  being  in  possession  of  the  land  as 
dowager  and  homesteader,  is  not  within  the 
provisions  of  the  statute. 

Section  1  of  the  statute  is  aa  follows: 

"That  whenever  a  debt  secured  bj  a  mortgage, 
deed  of  trust,  or  by  lien  retained  m  a  deed  giv- 
en for  the  sale  of  land  has  been  fully  paid  or 
satisfied,  the  mortgagee,  transferee,  or  assignee 
of  the  mortgagee  or  the  legal  holder  of  the  debt 
secured  by  deed  of  trust  or  lien  for  purchase 
money  who  has  received  payment  or  satisfaction 
of  the  debt  must  satisfy  the  records  either  by 
entry  on  the  margin  of  the  record  of  the  mort- 
gage, deed  of  trust,  or  deed  by  a  formal  deed  of 
release.  If  the  holder  of  any  debt  secured  by 
mortgage,  deed,  or  trust  or  lien  for  purchase 
money  shall  fail  to  enter  proper  satisfaction  aft- 
er the  debt  has  been  fully  paid  upon  request  in 
writing  of  tlie  mortgagor  or  maker  of  tlie  debt 
or  of  a  purchaser  of  the  property  covered  by 
said  mortgage,  deed  of  trust,  or  uen,  the  said 
holder  of  said  debt  shall  forfeit  to  the  party 
making  such  request  one  hundred  dollars  ($100) ; 
provided,  the  release  has  not  been  made  within 
thirty  days  after  said  written  notice,  unless 
there  is  pending  or  there  is  instituted  a  suit 
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within  that  time  In  which  tibe  fact  of  paymmt  or 
satisfaction  is  or  may  l>«  contested." 

Section  2  relates  to  payments  by  partial 
payments,  and  provides  that  on  request,  in 
writing,  of  the  mortgagor  or  maker  of  the 
debt  secured  by  trust  deed  or  lien  for  pur- 
chase tnoney,  or  of  a  Judgment  creditor  or 
other  creditor  of  the  mortgagor  having  a  lien 
or  claim  on  the  property,  there  shall  be  noted 
on  the  margin  of  the  record  of  the  mortgage, 
deed  of  trust,  or  deed,  the  date  and  amount 
of  such  partial  payments,  and  provides  that, 
if  the  mortgagee  or  holder  of  such  debt  falls 
to  make  such  entry,  he  shall  forfeit  to  the 
party  making  the  request  $100. 

Section  S  relates  alone  to  the  payment  of 
costs. 

Section  4  is  as  follows: 

"That  the  right  of  action  given  herein  shall 
be  considered  as  a  personal  right,  and  shall  not 
be  lost  or  waived  by  the  sale  of  the  property  cov- 
ered by  the  mortgage,  or  deed  of  trust,  or  other 
lien  before  a  demand  was  made  for  a  satisfaction 
of  the  records." 

The  Court  of  Oivll  Appeals  was  of  the 
opinion  that  the  fi>regolng  statute  was  a 
remedial  one,  and  should  therefore  receive  a 
liberal  construction.  By  this  process  that 
court  held  that  the  widow,  who  was  In  posses- 
sion of  all  the  land  by  virtue  of  the  homestead 
and  dower  laws,  was  within  its  terms  and 
could  recover  the  penalty  prescribed. 

[1]  It  is  beyond  question  that  the  legisla- 
tive intent  Is  to  control  the  courts  in  the  con- 
struction of  statutes.  Zickler  v.  Bank,  104 
Tenn.  2T7,  57  S.  W.  341;  Wingfldd  v.  Crosby, 
5  (Sold.  241. 

But  the  line  oi^  cases  holding  that.  In  case 
of  doubt,  the  court  should  give  that  construc- 
tion which  will  save  the  right,  does  not  ap- 
ply unless  the  plalntlft  falls  within  the  mean- 
ing of  the  statute  under  consideration;  and 
that,  of  course  is  the  question  for  decision. 

[2]  It  is  also  well  settled  that  remedial 


statutes  are  c<Histnied  lli>erally  to  acoouf 
pllsh  their  objects,  correct  the  evils,  and  sup- 
press the  mischief  aimed  at  State  v.  Howse, 
132  Tenn.  452,  178  S.  W.  1110. 

[J]  We  think,  however,  that  the  statute  un- 
der oonslderatlon  is  a  penal  statute.  It  fixed 
an  exact  sum  to  be  recovered  against  the 
one  in  default;  in  an  action  of  debt  or  qui 
tarn.  Parks  ▼.  Railroad,  13  Lee,  1,  49  Am. 
Rep.  665 ;  Drew  v.  Russell,  47  Vt.  250;  South- 
western  Bldg.  dc  Loan  Co.  v.  Rowe,  125  Ala. 
491,  28  South.  484;  BayUes  v.  Curry.  128  HI. 
287,  21  N.  E.  695 ;  Boavler's  Imw  Dictionary; 
Iowa  y.  ChL,  eta,  R.  Co.,  87  Fed.  487,  3  L.  R. 
A.  664. 

Many  Illustrations  of  the  application  of  the 
principle  here  announced  can  be  found  in 
the  cases  dted  In  note  38,  86  Cyc.  p.  1181. 

[4]  l%e  statute  being  penal  and  not  reme- 
dial, It  follows  as  a  matter  of  course  that  it 
shouldl  be  strictly  construed.  36  Cyc.  p. 
1183;  Cohn  v.  Lunn,  133  Tenn.  652, 182  S.  W. 
684. 

[S]  The  widow's  dower  is  not  a  purchase 
from  her  husband,  but  is  an  incumbrance 
upon  the  title  of  the  heir  at  law.  It  origi- 
nates with  the  marriage  and  is  consummated 
by  the  death  of  the  husband.  Crenshaw  v. 
Moore,  124  Tenn.  533,  137  S.  W.  924,  34  L.  R. 
A.  (N.  S.)  1161,  Ann.  Cas.  1918A,  165 ;  Combs 
V.  Young,  4  Yerg.  226,  26  Am.  Dea  226. 

[6]  Assigning  to  the  words  used  in  the  stat- 
ute tbelr  technical  meaning,  It  la  clear  that  the 
widow,  holding  the  homestead  and  dower,  is 
not  within  Its  terms.  She  is  not  the  "own- 
er," "purchaser,"  "transferee,"  "assignee,"  or 
"mortgagee."  While  she  la  in  possession  of 
the  land  and  is  the  owner  of  an  assignable 
estate,  still  she  Is  not  within  the  terms  em- 
ployed by  the  Legislature  and  cannot  recover 
tbe  penalty. 

It  results  that  the  Judgment  of  the  Court 
of  Civil  Appeals  is  reversed,  and  the  demur- 
rer sustained,  and  the  suit  dismissed. 
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STATE  ex  mL  CHICAGO,  M.  &  ST.  P.  RY, 
CO.  et  al.  T.  PUBLIC  SERVICE  COMMIS- 
SION OF  MISSOURI  et  aL    (No.  19284.) 

(Supreme  Court  of  Missouri.     In  Banc.     Not. 
11.  1916.) 

1.  COVMEBCE  ^=333— INTBASTATB  SHIFUENT. 

Where  grain  is  shipped  in  carload  lots  from 
points  In  the  state  to  another  point  therein 
to  be  there  sold  by  a  consignee  on  the  floor  of  the 
board  of  trade,  with  no  intention  of  the  shippers, 
express  or  implied,  to  ship  beyond  such  pomt,  it 
is  an  intrastate  shipment:  any  further  shipment 
under  the  buyer's  direction  being  a  new  ship- 
ment. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  H  26,  SI;  Dec.  Dig.  «=>S3.] 

2.  CUSTOUS  AND  Ubaoib  «=»17  —  Opkbatior 

AND  'EFWSOT. 

While  general  usage  may  be  shown  to  remove 
ambiguities  and  uncertainties,  it  cannot  be  em- 
ployed to  destroy,  modify,  or  contradict  what  is 
otherwise  manifest;  nor  make  a  contract  where 
there  is  none. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {  S4 ;  Dec.  Dig.  <8=>17;  EM- 
dence,  Cent  Dig.  {  1946.] 

8.  GomaBCB  «s»38— Intbabtate  Shipment. 

That  after  cars  of  grain  under  a  shipment 
from  other  points  in  the  state  to  Kansas  City, 
to  be  there  sold,  hare  arrived,  they  are  for  con- 
venience of  the  carrier  placed  by  it  on  a  hold 
track  in  the  state  of  Kansas,  tUl  the  grain  is 
sold,  does  not  destroy  the  intrastate  character 
of  the  shipment. 

[EJd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  26,  81;  Dec  Dig.  «=>38.] 

4.  CoioisBCK  «=s)83— "Intebstam  Shipment." 
An  "interstate  shipment"  exists  when  a  com- 
modity has  been  turned  over  by  a  shipper  to  a 
common  carrier  to  be  transported  from  one  state 
to  snother  under  a  contract  of  shipment;  the 
definite  diaracter  of  such  shipment  being  fixed 
when  the  movement  of  the  commodlt^r  has  com- 
menced for  die  purpose  of  transportation. 

tfH.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |i  26,  81 ;  Dec  Dig.  «=>33. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Interstate  Commerce.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Harris  A'  Robinson,  Judge. 

Proceeding  by  the  State,  on  relation  of  the 
Chicago,  Milwaukee  &  St  Paul  Railway 
Company  and  others,  to  review  findings  and 
order  of  the  Public  Service  Commission  of 
Missouri,  made  on  complaint  of  the  Board  of 
Trade  of  Kansas  City,  Mo.  From  an  ad- 
verse judgment,  relators  apx>eal.    Affirmed. 

O.  W.  Dynes,  of  Chicago,  111.,  for  appellant 
Chicago,  M.  A  St.  P.  By.  Ca  S.  W.  Moore 
andJ.-M.Sonby,  bothof  Kansas  City,  for  ap- 
pellant Kansas  City  Southern  Ky.  Co.  James 
F.  Oieen,  of  St.  Louis,  for  appellant  MlsBourl 
Pac  Ry.  Ca  Cowherd,  Ingraham,  Durham 
&  Morse,  of  Kansas  City,  for  appellant  St. 
Louis  &  S,  F.  R.  Co.  N.  S.  Brown,  of  St 
Louis,  for  appellant  Wabash  R.  Co.  Scar- 
ritt,  Scarrltt,  Jones  &  Miller,  of  Kansas  City, 
for  appellant  CSiicago  &  A.  R.  Co.  Wm.  G. 
Busby,  of  Carrollton,  for  respondent  Public 


Service  Commission.  Atwood  &  Hill,  of  Kan- 
sas City,  for  respondent  Kansas  City  Board 
of  Trade. 

V^ATiKPTR.,  J.  This  is  an  appeal  from  a 
judgment  of  the  circuit  court  of  Jackson 
county  under  the  provisions  of  section  114, 
Laws  Ma  1918.  The  Board  of  Trade  of  Kan- 
sas City,  Mo.,  filed  a  complaint  before  the 
Public  Service  Commission  alleging  that  the 
railroad  com()anies  named  above  as  appel- 
lants were  charging  interstate  instead  of 
intrastate  rates  for  shipments  of  grain  from 
points  on  their  respective  lines  within  this 
state  to  Kansas  City,  Mo.,  in  Tlolatl<»i  of  the 
state  maximum  frei^t  rates.  Sections  3240, 
3241,  R.  S.  1909.  Upon  a  hearing  a  finding 
was  made  by  the  commission  sustaining  the 
contention  of  conytolnants  that  the  said 
ahlpments  were  Intrastate  instead  of  inter* 
state,  and  the  railroad  companies  were  or* 
dered  to  dealBt  from  charging  higher  rates 
for  such  ahlpments  than  those  prescribed  by 
the  state  statutes.  A  review  of  the  findings 
and  order  of  the  commlsalon,  under  section 
111,  p.  641,  Laws  Mo.  1818,  was  held  before 
the  circuit  court  of  Jackson  county  on  the  ap- 
plication of  said  railroad  companies,  and  the 
action  of  the  commission  was  in  all  things 
afilrmed.  The  correctness  of  the  judgment 
thns  rendered  is  the  matter  for  our  consid- 
eration. 

The  grain  Involved  in  thisi  controversy  is 
such  as  is  shipped  in  carload  lots  from  points 
within  this  state  to  Kansas  City,  Mo.,  and  la 
subsequently  sold  and  deliyered  within  the 
switching  llnilte  of  aald  city.  The  shipments 
are  made  under  biUs  of  lading  to  grain  deal- 
as  in  Kansas  City,  Ma,  or  to  shippers'  or- 
ders bills  of  lading,  whlcb  are  such  as  show 
consignments  to  the  orders  of  shippers  but 
bear  notations  to  carriers'  agents  at  destina- 
tion to  notify  parties  named  of  arrival  of 
shipments.  The  names-  of  parties  to  be  noti- 
fied are  those  of  grain  dealers.  Upon  the 
arrival  of  grain  at  Its  destination  It  is  plac- 
ed by  tlie  carriers  on  their  hold  tracks  for 
inspection,  who  at  onoe  noti^  the  condgnees 
or  dealers'  named  in  the  Mils  of  lading.  The 
hold  tracks  are  those  used  by  carriers  upon 
vrhldi  to  set  or  place,  upon  their  arrival  at 
their  destination,  can)  of  grain  pending  the 
Inspection  and  sale  of  same.  Some  of  these 
hold  tracks  are  in  the  state  of  Kansas. 
When  the  g;rain  in  such  cars  has  been  in- 
spected, whether  in  Missouri  or  Kansas,  a 
sample  is  taken  of  that  contained  in  each 
car,  accompanied  by  a  ticket  describing  the 
car  and  giving  the  grade,  weight,  and  qual- 
ity o£  the  grain,  which  1&'  signed  by  the  in- 
spector. This  sample  is  delivered  to  a  grain 
dealer,  who  exhibits  it  with  the  inspection 
ticket  on  the  floor  of  the  Board  of  Trade,  and 
upon  such  sample  the  carload  of  grain  is 
sold.  The  terms  of  the  sale  are  placed  on  the 
back  of  the  inspection  ticket,  which  is  de- 
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llTcred  to  the  buyer  and  oonstltates  the  writ- 
ten evidence  of  bis  purchase^  When  the 
grain  Is  sold,  a  written  order  Is  made  by  the 
dealer  directing  the  carrier  where  the  car 
shall  be  delivered.  This  order  Is  attached 
to  the  bin  of  lading  by  the  dealer  and  de- 
livered to  the  agent  of  the  carrier.  Upon 
this  order  the  car  is  taken  from  the  hold 
tracks  and  delivered  to  the  purchaser. 

If  the  place  of  the  delivery  of  the  grain 
after  it  is  sold  Is  on  the  line  of  the  carrier, 
It  is  delivered  to  the  buyer  without  addition- 
al charge ;  but,  if  it  is  transferred  to  anoth- 
er line,  a  reconslgnment  charge  is  made  for 
such  service  by  the  original  carrier  and  a 
switching  charge  is  made  by  the  connecting 
carrier.  After  delivery  the  buyer  settles 
with  the  grain  dealer  by  paying  for  the  grain 
according  to  the  terms  of  parchase,  and  the 
dealer,  as  agent  for  the  shipper,  pays  the 
carrier  the  freight  charges,  including  (if  the 
car  is  delivered  by  a  connecting  carrier)  a 
reconslgnment  and  swttdiing  charge.  When 
switching  charges  are  due  they  are  paid  by 
the  buyer  In  his  Bettlement  with  the  dealer, 
and  the  latter  pays  same  to  the  carrier  for 
account  of  the  connecting  carrier. 

[1]  An  Intrastate  or  interstate  movement 
of  a  commodity  is  usually  to  be  determined 
from  certain  elemental  facts  common  in  the 
majority  of  cases  to  all  shipments.  These 
are  the  intention  of  the  shipper  as  indicated 
by  the  bill  of  lading,  the  continuity  of  the 
movement  of  the  commodity,  and  Its  delivery 
under  the  contract  of  sh^ment  There  are 
adjudicated  cases  from  which  some  of  these 
are  absent  When  this  occurs  other  facts  are 
found  to  be  present  due  to  the  nature  of  the 
particular  case,  of  sufficient  probative  force 
to  determine  the  nature  of  the  shipment 

[4]  Applying  the  elementals  noted,  we  find 
that  an  "Interstate  shipment"  exists  when  a 
commodity  has  been  turned  over  by  a  ship- 
per to  a  common  carrier  to  be  transported 
from  one  state  to  another  under  a  contract 
of  shipment;  the  definite  character  of  such 
shipment  being  fixed  when  the  movement  of 
the  conmiodlty  has  commenced  for  the  pur- 
pose of  transportation.  If,  however,  the  com- 
modity has  been  committed  to  the  carrier  by 
the  shipper  for  transportation  from  one  point 
to  another  in  the  same  state,  the  character 
of  the  commerce  Is  intrastate  in  its  nature, 
subject  to  certain  limitations  not  In  this 
case  but  which  we  will  notice  later.  These 
definitions  are  sufficient  to  distinguish  gen- 
erally between  the  two  classes  of  commerce — 
the  one  regulated  by  federal  and  the  other  by 
state  law.  Thus  regulated,  we  look  to  the 
rulings  of  the  United  States  Supreme  Court 
and  those  of  our  own  court  to  aid  in  the  con- 
struction of  these  statutes  and  thus  de- 
termine the  classification  of  a  shipment  in 
any  given  case. 

Here  it  is  admitted  that  the  contracts  of 
shipment  were  from  points  in  the  state  to 
Kansas  City,  Mo.  There  Is  an  absence  of  In- 
tention, either  express  or  implied,  on  the 


part  of  shippers  to  ship  the  grain  beyond 
Kansas  City,  Mo.  Intention,  while  it  may 
not  In  some  instances  be  controlling,  is  in 
these  cases  Important  The  owners  of  the 
grain,  in  the  exercise  of  a  proper  dominion 
over  their  property,  ship  it  to  said  city  for 
sale.  It  is  there  delivered  to  and  sold  by  a  con- 
signee of  the  shipper  on  the  floor  of  tb» 
Board  of  Trade.  ^Hie  delivery  to  the  con- 
signee completes  the  contract  between  the 
shipper  and  the  carrier  (Adams  Bxpress  Co. 
V.  Kentucky,  214  U.  S.  loc  dt  223,  29  Sup. 
Ct  633,  63  L.  Ed.  972;  I*  &  N.  K.  B.  Co.  v. 
Cook  Br.  Ca,  223  U.  S.  loc.  dt  82,  32  Sup. 
Ct.  189,  66  li.  Ed.  856;  Kirmeyer  v.  Kansas, 
236  U.  S.  loc  cit  672,  36  Sup.  Ct  419,  69  U. 
Ed.  721),  and,  the  transaction  having  been 
confined  to  this  state,  no  question  can  arise 
as  to  the  nature  of  the  shipment,  viz.,  that  it 
is  intrastate.  The  following  concurrent  con- 
ditions confirm  this  conclusion:  (1)  The  in- 
tention of  the  parties  evidenced  by  the  bill 
of  lading  naming  Kansas  City,  Mo.,  as  the 
point  of  final  destination;  (2)  the  continu- 
ous movement  of  the  grain  to  such  point; 
and  (8)  its  delivery  there  to  the  consignee  of 
the  shipper  on  the  bold  tracks  of  the  carrier. 
The  essential  character  of  the  commerce  is 
properly  determinable  from  the  presence  of 
these  requisites,  and,  while  influenced  by  the 
billing  or  form  of  contract  the  character  of 
the  shipment  is  not  to  be  controlled  by  it 
except  when  taken  In  connection  with  the 
other  essentials  in  the  case.  Upon  the  sale  of 
the  grain  its  further  movement  is  subject  to 
the  direction  of  the  purchaser.  He  may,  de- 
pendent upon  the  location  of  his  business  or 
his  purpose  In  the  disposal  of  the  grain,  di- 
rect its  shipment  to  a  point  outside  of  the 
state,  but  until  be  so  directs  the  character 
of  the  commodity  as  an  article  of  commerce 
continues  as  under  the  original  shipment 
When,  however,  the  movement  of  the  grain 
begins  under  the  owner's  direction,  the  car- 
rier commences  the  performance  of  a  new 
contract  separate  from  and  Independent  of 
the  original  under  which  it  had  transported 
the  grain  from  the  Initial  {mint  of  shipment 
to  ECansas  City,  Mo.  Oulf,  etc,  B.  Co.  t. 
Texas,  204  U.  S.  403,  27  Sup.  Ct  360,  51  U 
Ed.  640;  Cht,  M.  &  St  P.  B.  Ca  v.  Iowa, 
233  U.  S.  334,  34  Sup.  Ct  592,  58  L.  Ed.  988. 
If  the  shipment  be  across  the  state  line,  Its 
character  becomes  Interstate  in  nature  upon 
the  beginning  of  the  movement  of  the  grain 
under  the  new  contract  Precedents  sustain- 
ing this  conclusion  are  plentiful.  In  general 
terms  we  find  it  affirmatively  declared  In 
The  Daniel  Ball,  10  WaU.  666,  19  L.  Ed.  999; 
Coe  V.  Errol,  116  U.  S.  617,  6  Sup.  Ct  475, 
29  L.  Ed.  715;  La.  R.  R.  Comm.  v.  Bailroad, 
229  U.  S.  336,  33  Sup.  Ct  837,  67  L.  Ed.  1215 ; 
K.  Comm.  v.  Worthlngtcm,  226  D.  S.  101,  82 
Sup.  Ct  653.  66  L.  Ed.  1004. 

It  will  be  found  that  the  requisites  we  have 
referred  to  are  not  present  In  all  of  the  cases 
in  which  the  shipments  were  held  to  be  inter- 
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state  In  their  n&ture.  In  each  of  these  cases, 
however,  there  are  existing  facts  so  clearly 
defining  the  intention  of  the  parties  as  to 
enable  the  natnre  of  the  transaction  to  be 
readily  determined  without  other  aid.  Take, 
for  example,  the  case  of  Southern  Padflc 
Terminal  Co.  t.  Interstate  Conun.  Conunie- 
alon,  219  n.  S.  498,  SI  Sup.  Ot  279,  55  U  Ed. 
310.  In  that  caje,  while  the  billing  was  local, 
the  commodity  shipped,  as  disclosed  by  all  of 
the  facts,  was  from  its  origin  intended  for 
export;  and  everything  that  was  done  in 
regard  to  some  from  the  beginning  down  to 
the  loading  of  the  commodity  on  foreign- 
bound  ships  was  a  part  of  the  contract  of 
carriage  and  the  shipment  was  therefore  held 
to  be  Interstate  in  character. 

In  United  States  v.  Union  Stockyards  Co., 
226  U.  S.  286,  33  Sup.  Ct  83,  57  L.  Ed.  226, 
a  shipment  originated  outside  of  the  state  of 
Illinois.  Before  it  was  completed  it  was 
moved  over  the  rails  of  the  Union  Stock- 
yards to  its  final  destination.  The  question 
arose  as  to  whether  this  last  shipment  was 
not  intrastate,  and  it  was  held  not  to  be,  but, 
on  the  contrary,  a  part  of  the  entire  move- 
ment from  the  point  of  origin.  Another  case 
illustrating  the  fact  that  local  billing  alone 
will  not  determine  the  nature  of  a  shipment 
Is  that  of  Railroad  Comm.  v.  Texas  Pacific 
R.  B.  Ck>.,  229  U.  S.  836,  33  Sup.  Ct  867,  57 
U.  Ed.  1215.  In  this  case  staves  and  logs 
were  shipped  to  New  Orleans  and  there  load- 
ed on  vessels  for  export  It  was  held,  not- 
withstanding the  billing,  that  from  the  be- 
ginning there  was  an  evident  intention  and 
purpose  to  ship  to  foreign  countries,  and  that, 
except  for  the  necessary  reshipment  at  New 
Orleans,  there  was  that  continuity  of  move- 
ment necessary  to  diaracterlze  the  transac- 
tion as  interstate.  In  State  ex  Inf.  ▼.  A.  T. 
&  8.  F.  By.  Co.,  178  Mo.  e87„7B  S.  W.  776, 
63  Lb  R.  A.  761,  a  suit  was  brought  by  the 
Attorney  General  to  oust  certain  railroads 
from  the  exercise  of  corporate  powers  for 
exacting  a  reconsignment  charge  for  hand- 
ling certain  cars  in  Kansas  City,  Mo.  It  be- 
ing shown  that  the  only  shipments  Involved 
were  those  originating  outside  of  Missouri, 
It  was  held  that  the  charges  were  not  Im- 
. properly  made  on  the  ground  that  the  state 
has  no  power  or  authority  to  forfeit  the 
right  or  franchise  of  a  common  carrier  doing 
interstate  business  or  to  oust  it  from  the 
exercise  of  Its  right  to  charge  tolls  or  fees  for 
interstate  transportation.  That  case,  there- 
fore, has  no  application  under  the  &ctB  to 
the  case  at  bar.  * 

[2]  The  cases  to  which  we  have  made  par- 
ticular reference  are  readily  distinguishable 
from  that  under  review.  Each  of  those  dis- 
closes marked  Interstate  characteristics  not 
to  be  found  here,  and  it  is  only  by  Implica- 
tion and  supplementing  a  completed  contract 
by  Invoking  custom  or  usage  that  any  ap- 
'pllcable  facts  can  t>e  found  giving  the  trans- 
actldn  bei^  other  than  an  Intrastate  charac- 


ter. Usage  or  custom  cannot  properly  be  in- 
voked to  aid  In  the  contention  of  the  appel- 
lants. The  purpose  of  the  contract  between 
the  shipper  and  the  carrier  is  manifest  from 
its  terms.  While  general  usage  may,  in  a 
particular  case,  be  shown  to  I'emove  am- 
biguities and  uncertainties,  it  cannot  be  em- 
ployed to  destroy,  modify,  or  contradict  what 
la  otfaerwlae  manifest,  nor  make  a  contract 
where  therb  Is  none;  and  hence  its  applica- 
tion In  this  case  is  unauthorized.  Nat  Bank 
V.  Burkhardt  100  U.  S.  692,  26  L.  Ed.  766; 
TlUey  V.  County  Cook,  103  U.  S.  162,  26  L. 
Ed.  374. 

[t]  Let  US  suppose  an  extreme  case,  how- 
ever,-of  whidi  there. are  said  to.  be  occasional 
Instances,  In  which  the  hold  tracks  of  the 
carrier  are  beyond  the  state  line.  Suppose, 
in  a  case  of  this  character,  the  carrier,  for 
its  own  convenience,  after  the  cars  contain- 
ing the  grain  have  reached  Kansas  City,  Mo., 
places  same  on  a  hold  track  in  the  state  of 
Kansaa  during  the  time  Intervening  between 
the  arrival  of  the  cars  and  the  sale  of  the 
grain.  Will  this  fact  alone  control  the  cliar- 
acter  of  the  shipment?  We  think  not  The 
only  written  evidence  of  the  contract  be- 
tween the  shipper  and  the  carrier  is  the  bill 
of  lading.  This  defines  Kansas  City,  Mo., 
as  the  final  destination  of  the  property.  No 
facts  In  the  case  authorize  the  conclusion 
that  eitiier  the  shlj^er  or  the  carrier  intend- 
ed otherwise.  The  added  movement  by  which 
the  cars,  were  transferred  across  the  state 
line  and  there  held  by  thie  carrier  was  on  its 
own  initiative  and  for  its  own  advantage.. 
Aside  from  the  shipper's  lack  of  intention 
that  this  should  be  done,  there  is  nothing  to 
Indicate  he  had  any  knowledge  It  has  been 
done.  Despite  these  facts.  It  Is  sought  to 
burden  him  with  a  greater  rate  of  carriage 
than  be  contracted  to  pay;  or,  in  other 
words,  on  account  of  the  carrier's  act  alone 
it  is  sought  to  have  the  shipment  classified 
as  Interstate  in  its  character.  The  facts 
do  not  warrant  it,  and  well-reasoned  author- 
ities correctly  construed  do  not  authorize  it. 

From  the  foregoing  it  follows  that  the 
Judgment  of  the  circuit  court  should  In  all 
things  be  affirmed,  and  It  is  so  ordered.  All 
concur,  GRAVES,  BOND,  and  EHVELLB, 
JJ.,  each  in  separate  opinions. 

GRAVES,  J.  (concurring).  I  concur  in  the 
result  of  the  opinion  by  WALKER,  J.,  and  In 
much  that  he  has  said  therein.  My  views, 
perhaps,  go  further  than  do  his.  Vide  dis- 
senting opinion  In  Deardoiff  v.  C,  B.  A  Q. 
Hy.  Co.,  283  Mo.  65,  172  S.  W.  833.  The  in- 
tent of  the  shipper  governs  the  character  of 
the  shipment  (as  to  whether  interstate  or  In- 
trastate) ;  but  when  that  Intent  has  been 
clearly  evinced  by  a  written  contract  of  car- 
riage to  which  both  parties  have  subscribed, 
the  railroad  company,  for  the  purpose  of 
getting  a  higher  rate  of  carriage.  Is  estopped 
by  the  terms  of  its  written  contract  from  say- 
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Ing  that  tbe  Intentloii  wu  for  an  Interstate 
shipment,  if  the  contract  was  one  for  an  in- 
trastate shipment.  Where  the  contract  is 
for  an  intrastate  shipment,  the  Intent  must 
be  gathered  from  the  instrument.  I  am 
aware  that  there  are  cases  seemingly  to  the 
contrary,  but  I  cannot  bring  my  judgment 
around  to  the  idea  that  the  Intent  of  the  par- 
ties as  to  the  character  of  a  given  shipment 
can  or  should  be  determined  otherwise  than 
by  their  solemn  written  agreement  as  to  the 
carriage.  I  therefore  concur  with  the  result 
reached,  and  such  portions  of  the  opinion  as 
do  not  conflict  with  these  views. 

REVELLB,  J.  (concurring).  I  concur  In 
the  affirmance  of  this  Judgment,  and  in  the 
learned  opinion  of  our  Brother  WAI/KER. 
Shipments  consigned  from  one  point  In  this 
state  to  another  point  in  tlxis  state  are  intra- 
state shipments,  unless  it  is  the  intention  of 
the  shipper  to  reconsign  same  and  extend 
them  beyond  the  state  line;  or  unless  the 
shipment  Is  of  such  a  character  and  made 
under  such  circumstances  that  it  necessarily 
must,  regardless  of  the  shippers'  intentions, 
extend  beyond  the  line.  In  either  of  such 
cases  the  shipment  Is  an  interstate  shipment, 
but  neither  of  these  conditions  prevail  in  the 
present  case. 

BOND,  J.  (concnrrlng),  I  concur  in  the 
result  of  the  learned  opinion  of  our  Brother 
WALKER  for  the  following  reasons:  The  es- 
sential character  of  commerce  in  cases  like 
the  .present  is  determined,  first,  by  the  inten- 
tion of  the  shipper,  second,  by  the  nature 
and  object  of  the  shipment.  These  may  be 
shown  from  the  facts  and  circumstances  of 
the  particular  case  and  are  not  conclusively 
established  by  the  terms  of  the  bill  of  lad- 
ing, which  can  never  alter  the  real  nature  of 
a  shipment,  and  whose  language  may  be  ex- 
plained or  overcome  by  the  characterising 
elements  of  the  transaction.  That  the  terms 
of  a  bill  of  lading  are  not  conclusive  of  the 
nature  of  the  shipment,  but  only  evidentiary 
In  connection  with  other  facts  and  circum- 
stances bearing  on  the  purpose  and  destina- 
tion of  the  shipment,  is  now  the  settled  doc- 
trine of  the  Supreme  Court  of  the  United 
States.  Lusk  v.  Atkinson,  186  S.  W.  loc.  dt. 
710  et  seq.,  and  cases  dted. 

In  the  case  under  review,  the  record  re- 
veals no  facts  indicating  any  Intent  on  the 
part  of  the  shipper  to  send  the  product  be- 
yond the  borders  of  this  state,  and  discloses 
no  knowledge  on  his  part  of  the  delivery  of 
similar  shipments  beyond  the  confines  of  the 
State.  There  existed,  therefore,  no  data  af- 
fording reasonable  grounds  for  an  inference 
on  the  part  of  the  shipper  that  his  property 
was  to  be  transported  to  a  point  beyond  that 
designated  in  the  bill  of  lading  nor  informing 
him  of  the  existence  of  such  custom  on  the 
part  of  the  carrier. 


It  follows  that  the  tests  determinative  at 
the  character  of  interstate  commerce  were 
not  met  by  the  facts  disclosed  in  this  record. 
On  account  of  this  failure  of  proof,  the  Pub- 
lic Service  Ciommisslon  was  Justified  in  mak- 
ing tbe  order  requiring  tbe  carrier  to  exact 
only  the  rates  prescribed  by  the  laws  of  this 
state  for  Intrastate  commerce,  and  Its  Hading 
and  order  should  be  afibmed. 


KANSAS  OITX  v.  PENGILLBY.    (No.  174ea) 

(Supreme  Court  of  Missouri.     In  Banc.    Not. 
11,  1916.) 

1.  CoNSTiTDTiowAL  Law   «=383(8)   —  Otvh; 
Rights— "IMFBIBONMSNT  job  Debt." 

A  fine  assessed  for  tbe  violation  of  a  valid 
city  ordinance  is  not  within  tbe  prohibition  of 
Const,  art  2,  {  16,  which  forbids  unprisonment 
for  debt. 

[Ed.  Note.— For  other  cases,  see  Clonstitational 
Law,  Cent  Dig.  {151^;  Dec.  Dig.  <8s>83(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Imprisonment  for 
Debt] 

2.  Constitutional  Law   «=>83(3)   —   Otva, 
Rights— "IicpRiBONMENT  fob  Debt." 

A  municipal  ordinance  making  it  a  misde- 
meanor for  any  person  who  shall  hire  a  horse- 
drawn  or  power-propelled  vehicle  for  the  pur- 
pose of  riding  therein  or  transporting  merchan- 
dise to  refuse  to  pay  therefor  and  prescribes 
fine  and  imprisonment  as  a  punishment  is  inval- 
id under  Const  art  2,  }  16,  which  forbids  im- 
prisonment for  debt 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  8  161% ;   Dec.  Dig,  «=»83(3).] 

3.  CONSTITUTIONAI.    LaW    (3=983(3)    —    Civu^ 

Rights— iMPBisomcBNT  fob  Dbbt. 
Such  ordinance  cannot  be  sustained  as  a  val- 
id exercise  of  police  power. 

[Ed.  Note.— For  other  cases,  see  CSonstitutional 
Law,  Cent  Dig.  i  1611^  ;  Dec.  Dig.  «=>83(3).] 

Bond,  J.,  dissenting. 

Appeal  frpm  Criminal  Court,  Jacksoa 
County;  Ralph  S.  Latshaw,  Judge. 

R.  M.  Pengilley  was  convicted  of  violatioa 
of  an  ordinance  of  Kansas  City  making  It 
a  misdemeanor  tea  any  person  who  shall 
hire  a  vehicle  and  refose  to  pay  the  agreed 
or  reasonable  price  therefor,  and  he  appeals. 
Reversed. 

William  C.  Forsee,  J.  E.  Trogdon,  and  8. 
P.  Forsee,  Jr.,  all  of  Kansas  City,  for  appel- 
lant. J.  A.  Harzfeld,  Charles  M.  Blackmar, 
Hunt  C.  Moore,  and  A.  F.  Smith,  aU  of  Kan- 
sas City,  for  respondent. 

BLAIR,  J.  This  appeal  comes  tnm  the 
criminal  court  ot  Jackson  county,  wherein, 
on  %ppeal  from  the  municipal  court  of  Kan- 
sas City,  appellant  was  fined  |6  for  an  al- 
leged violation  of  a  section  of  an  ordinance 
of  E^ansas  City,  reading  thus: 

"Section  1.  That  any  person  who  shall  hire  a 
horse-drawn  or  power-propelled  vehicle,  whether 
carriage,  buggy,  wagon,  automobile  or  taxicab, 
for  tbe  purpose  of  riding  therein  or  transporting 
any  goods,  wares,  or  merchandise,  and  shall  re- 
fuse to  pay  the  agreed  price,  or  the  reasonable 
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piic«  therefor,  or  the  mte  therefor  u  fixed  by 
mny  ordinance  of  Kansas  City,  shall  be  deemed 
KoUty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  not  less  than  one  dollar  nor  more 
than  five  hundred  dollars." 

Tlie  remainder  of  the  ordinance  prescribed 
rates  and  regulations  for  antomobiles  used 
for  carrying  passengers  for  hire.  Oommit- 
ment  for  failure  to  pay  the  fine  is  part  of 
the  judgment  In  this  case. 

This  proceeding  grew  out  of  appellant's 
failure  to  pay  $15.40  claimed  for  the  nse  of 
an  automobile  in  which  he  rode.  Liet  it  be 
assumed  the  amount  was  correct,  and  that 
appellant  refused  to  pay.  The  principal 
question  counsel  discuss  is  whether  the  or- 
dinance la  valid  when  tested  by  the  provi- 
sion of  section  16,  art.  2,  of  the  state 
Constitution,  whldi  forbids  imprisonment 
for  debt 

[t]  A  fine  assessed  for  the  Infraction  of  a 
valid  dty  ordinance  Is  not  within  the  pro- 
Mbltl<»i  mentlcMied.  City  v.  Sternberg,  69 
Mo.  302,  308.  Is  this  ordinance  valid?  It 
la  true  it  gives  the  unpaid  owner  of  the 
vehicle  no  recovery  under  it;  yet  it  does 
make  the  mere  fUlure  to  pay,  an  offense 
punishable  by  imprisonment.  The  obliga- 
tion to  pay  arose  oat  of  a  contract  (I/emon 
V.  Ctaanslor,  68  Mo.  loc  dt.  868,  80  Am. 
Rep.  799),  and  is  strictly  within  the  meaning 
of  the  word  "debt"  as  used  In  the  constitu- 
tional provision  forbidding  Imprisonment 
therefor.  It  cannot  be  admitted  that  the 
constitutional  prohibition  may  be  evaded  by 
the  device  of  declaring  a  simple  breach  of 
contract  a  crime  unless  it  Is  to  be  conceded 
that  dty  councils  and  the  Legislature  are 
not  restricted  at  all.  Bailey  v.  Alabama, 
219  V.  a.  loc.  dt.  242,  31  Sup.  Ct  14f6,.66  U 
Ed.  191.  Up<»  this  question  the  Supreme 
Ooart  of  Wasblngton  said: 

"Imprisonment  for  debt  is  abhorrent  to  the 
spirit  of  free  goTemment,  and  is  not  to  be  tol- 
erated under  the  form  of  penal  statutes."  In  re 
Mnecke,  52  Wash.  loc.  dt  315,  100  Pac.  743,  21 
U  B.  A.  (N.  &)  209,  132  Am.  St  Rep.  968. 

The  same  prlndple  was  approved  in  State 
V.  Paint  Bock  Coal,  etc.,  Co.,  92  Tenn.  loc. 
dt  83,  84,  20  S.  W.  499,  36  Am.  St  Rep.  68. 
In  Lamar  v.  Prosser,  121  Ga.  loc.  dt  154, 
48  S.  B.  9T7,  the  Supreme  Court  of  Georgia, 
discussing  the  same  proposition,  said: 

"The  General  Assembly  of  this  state  cannot 
■nder  the  guise  of  a  statnte  creating  a  criminal 
oBenae,  imprison  <a>e  who  has  failed  to  pay  a 
debt" 

[1]  In  this  case  the  ordinance  did  not  re- 
Qolre,  nor  did  the  evidence  tead  toward, 
proof  of  fraud  In  the  procurement  and  use 
of  tbe  veblde.  It  la  hardly  disputable  that 
the  chauffeur  knew  api)ellant  had  no  money 
with  him  when  accepted  as  a  passenger. 
The  ordinance  constitutes  an  effort  to  do  in- 
directly what  the  Constitution  dedares  shall 
not  be  directly  done,  and  is  therefore  in- 
ToUd.  State  ez  rd.  v.  Neosho,  20S  Mo.  loc. 
dt  72,  73,  101  S.  W.  99. 


[S]  It  la  contended  th6  ordfnance  foils 
within  the  police  power. 

"The  police  power  cannot  be  made  a  cloak 
under  which  to  overthrow  or  disregard  constitu- 
tioDal  rights."  State  v.  Raihroad,  242  Mo.  lo& 
eft.  366,  147  S.  W.  121.  This  is  settled  doc- 
trine. 

The  case  of  Bray  v.  State,  140  Ala.  172, 
37  South.  260,  Involved  an  ordinance  pun- 
ishing the  failure  to  pay  hack  hire.  While 
the  court  bdd  the  ordinance  valid.  It  did 
not  discuss  the  provision  of  the '  Alabama 
Constitution  prohibiting  Imprisonment  for 
debt,  except  to  hold  that  "fines,  forfeitures, 
mulcts,"  etc.,  were  not  debts  within  its 
meaning.  It  did  declare  the  passage  of  the 
ordinance  within  tiie  coundl's  legislative 
power  as  a  police  regulation,  bat  did  not 
argue  the  matter,  and  dted  as  authority  a 
case  holding  dty  coundls  had  power  to  reg- 
ulate markets  and  require  certain  businesses 
to  be  transacted  therein.  Tbe  views  of  that 
court  upon  the  particular  Jnstlflcatlon,  in 
the  police  power,  of  the  ordinance  It  was 
considering,  are  not  given  in  detail  in  tbe 
opinion.  The  ordinance  Is  not  set  out  in 
full,  and  what  it  may  tave  required.  If  any- 
thing. In  respect  of  proof  of  fraud,  does  not 
appear.  In  these  drcumstances  we  are  not 
inclined  to  consider  it  as  an  authority  sup- 
porting the  dty's  contention  in  this  case. 

It  Is  urged  the  fact  the  tazlcab  company 
was  a  common  carrier  ought  to  Induce  a 
different  conclusion.  There  Is  no  direct  proof 
supporting  the  fact  assumed.  Tbe  taxicab 
company  is  in  no  wise  at  tbe  mercy  of  its 
patrons.  It  may  require  payment  In  ad- 
vance if  it  so  desires,  and  thus  protect  It- 
self. Regulations  may  be  Imposed  upon  pa- 
trons of  carriers  and  fines  may  be  assessed 
for  thdr  vlolatl<ni,  but  sudi  regulations 
must  accord  with  applicable  constitutional 
provisiona.  Further,  tbe  ordinance  is  not 
limited  to  common  carriers,  bnt  applies,  by 
ita  terms,  to  every  borse-drawn  or  power- 
propelled  veblde  hired  for  the  conveyance  of 
goods  or  passengers.  Again,  it  la  not  om- 
flned  to  licensed  vehldes,  as  was  the  ordi- 
nance In  Bray  v.  State,  supra. 

The  Judgmient  is  reversed. 

GRAVES,  WALKBR,  TARIS,  and  RB- 
YELLB,  JJ.,  concur.  WOODSON,  C.  J.,  con- 
curs in  tbe  result    BOND,  3.,  dissents. 


TAOKSON  T.  SOUTHWBST  MISSOURI  R. 
00.    CNo.  17974.) 

(Supreme  Court  of  MissourL     In  Banc.     Nov. 
11,  1916.) 

1.  Railboads  «s>801— GaoBsma  Aocidxrts— 

RlOBTS  AT  CBOSSINOS. 

The  use  of  tbe  highway  at  crossings  over 
railroad  tracks  by  the  railway  and  the  general 
public  is  a  common  one,  to  be  enjoyed  by  each 
consistently   with   the  rights  of  the  other,  al- 
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thongh  tii«  ralboad  generally  has  the  priority  of 
right  of  way. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  {  956;  Dec.  Dig.  «=9301.] 

2.  RAn.BOADS  $=9301— CsossiNO  AcoiDxms— 
Riairrs  and  Duties. 

The  duty  of  the  traveler  to  anticipate  that 
the  railroad  may  fail  to  give  statutory  signals 
and  act  upon  that  theory,  and  the  duty  of  the 
railroad  to  anticipate  that  the  traveler  will  fall 
to  hear  or  disregard  signals  given,  and  to  keep 
reasonable  watch  for  such  instances,  are  recipro- 
cal, and  while  the  railway  need  not  moderate  the 
speed  of  its  train  untU  danger  appears,  the 
traveler,  while  in  duty  bound  to  be  watchful  and 
cautious,  need  not,  until  the  danger  appears, 
keep  off  of  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
€ent  Dig.  g  966 ;    Dec.  Dig.  «s»301.] 

3.  Railroads  «=>350(13)  —  Okosbirq  Acoi- 

DiBNTB  —  COWTBIBUTOBT  NKOUOENCB  —  EVI- 
DENCE. 

Evidence  held  to  wurant  submission  of  issue 

of  contributory  negligence  of  rider  of  motorcycle 

struck  by  interurban  car  at  a  highway  crossing. 

[Ed.   Note.— For   other   cases,   see   Bailroads, 

Cent.  Dig.  {  U66:   Dec.  Dig.  «s»350(13).] 

Graves,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jasper  County; 
D.  E.  Blair,  Judge. 

Action  by  J.  W.  Jackson  against  the  South- 
west Missouri  Railroad  Company.  Case  cer- 
tified from  the  Springfield  Court  of  Appeals 
on  request  of  Farrlngton,  J.,  who  dissented 
from  the  Judgment  of  such  court  (171  Mo. 
App.  430,  156  S.  W.  1005)  on  appeal,  afiirming 
the  Judgment  for  plaintiff.    AfBrmed. 

McReynolds  &  Halliburton,  of  Carthage, 
for  appellant  B.  A.  Mooneyban,  of  Carthage, 
and  Norman  A.  Cox  and  Hugh  Dabbs,  both 
of  Joplln,  for  respondent. 

BROWN,  O.  This  case  is  certified  to  us 
from  the  Springfield  Court  of  Appeals  In 
Which  a  majority  opinion  was  filed  afflrming 
the  Judgment  of  the  trial  court  for  plain- 
tiff In  the  sum  of  |7,499.  From  this  de- 
cision Farrlngton,  J.,  dissented,  stating  in  an 
opinion  filed  that  the  decision  of  the  majori- 
ty was,  in  his  Judgment,  in  conflict  with  the 
decisions  of  this  court  In  numerous  cases 
mentioned,  and  requesting  that  the  case  be 
certified  to  us  for  final  determination.  The 
action  of  the  Springfield  Court  of  Appeals  is 
reported  in  171  Mo.  App.  430,  166  S.  W. 
1005,  where  both  the  majority  and  minori- 
ty opinions  are  set  forth  in  full. 

The  dissent  of  Judge  Farrlngton  is  placed 
solely  upon  the  ground  that  at  the  time  of 
the  injury  upon  which  the  suit  Is  founded, 
the  plaintiff  is  conclusively  shown  by  the 
evidence  to  have  been  guilty  of  negligence 
which  contributed  directly  to  his  injury. 
The  able  and  exhaustive  presentation  of  law 
and  fact  which  characterizes  the  dissenting 
opinion  calls  for  an  examination  of  this 
question  by  this  court.  In  all  other  respects 
there  can  be  and  Is  no  qnestlon  that  the  ma- 
jority opinion  of  Sturgis,  J.,  presents  the  case 


fully  and  faliiy,  and  we  adopt  tfc  tor  tbls 
court 

We  believe,  with  Judge  Farrlngton,  that 
the  evidence  in  whl(&  we  must  search  for  the 
facts  Is  simple  and  direct,  and  It  presents 
a  vivid  picture  df  the  circumstances  wblcb 
must  guide  us  to  our  conclusion.  It  is  grati- 
fying to  know  that  the  testimony  of  the  two 
principal  and  perhaps  only  real  actors  in  the 
unfortunate  drama,  the  plaintiff  himself  and 
the  motorman  who  was  operating  the  car 
by  which  he  was  injured.  Is  characterized  by 
the  evident  desire  to  disclose  the  real  facts 
so  far  as  they  could  comprehend  and  remem- 
ber them.  The  motorman  was  "knocked  out" 
by  the  strain  incident  to  the  occurrence,  so 
that  Mr.  Havens,  a  competent  motorman  who 
happened  to  be  on  the  car,  ran  it  In  from  the 
place  of  the  accident  to  JopUn,  while  the 
plaintiff  recovered  consciousness  in  the  hospi- 
tal about  three  days  afterward.  How  far 
these  drcumstanceei  might  have  affected  the 
accuracy  of  their  recollection  .of  the  events 
of  the  few  seconds  immediately  preceding,  and 
which  covered  the  whole  ground  in  contro- 
versy, was  one  of  the  questions  before  the 
Jury. 

The  defendant  railway  is  operating  by  elec- 
tric power  between  the  dtiea  of  Carthage. 
Missouri,  and  Oalena,  Kansas,  through  Webb 
City  and  Joplln.  It  was  a  double-track  line 
running  north  and  south  at  the  place  of  the 
accident,  the  south-bound  cars  using  the  west 
track.  The  car  In  question  was  running 
south  from  Webb  City,  and  had  not  yet  left 
the  literal  city  limits.  The  railroad  ran 
along  the  east  side  of  Mt  Hope  Cemetery, 
while  the  public  road,  30  feet  wide,  along 
which  the  plaintiff  was  going  east  on  a  mo- 
torcycle, ran  along  the  south  side  of  the  cem- 
etery, crossing  the  railroad  tracks  at  Its 
southeast  comer.  This  was  level  for  some 
distance  west  of  the  tracks  and  then  went 
up  a  very  ea^  grade  of  several  hundred 
feet  to  what  is  spoken  of  in  the  evidence  as 
the  top  of  the  hilL  The  entrance  to  the 
cemetery  is  at  Its  southeast  comer,  in  a  con- 
crete wall  having  its  foundation  in  ground 
higher  than  the  railway  tracks.  This  wall 
was  in  the  neighborhood  of  4Vi  feet  high 
and  constituted  a  segrment  of  90  degrees  of  a 
circle.  The  west  end  rested  on  the  north 
line  of  the  public  road  something  more  than 
100  feet  west  of  the  railroad,  and  the  east 
end  upon  the  west  line  of  the  right  of  way 
about  the  same  distance  north  of  the  center 
of  the  public  road.  It  was  concave  to  the 
southeast  comer  of  the  cemetery  lot  Wings 
extended  from  Its  ends  north  and  west  ap- 
proximately 46  feet.  Along  this  wall  was 
shrubbery  and  vines.  The  north  wing  ran 
west  at  its  north  end,  ending  at  the  south- 
east comer  of  an  ofllce  building  extending 
40  odd  feet  further  north  and  having  shrab- 
bery  In  its  front  and  a  grove  of  persimmoD 
trees  north  and  east  of  its  north  end.    It 
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waa  aboat  200  feet  from  the  middle  of  the 
public  road  to  the  north  eod  of  this  office. 

The  plaintiff  testified  that  during  the  morn- 
ing of  the  day  of  the  accident  in  October, 
1911,  he  was  riding  east  on  the  public  road 
we  have  mentioned,  Intending  to  cross  the 
railroad  tracks  at  the  cemet^y  crossing,  and 
to  go  south  on  a  road  passing  down  the  east 
side  of  the  tracks.  'Wfien  he  came  to  the  top 
of  the  hill  he  was  going  8  or  0  or  10  miles  an 
hour.  As  be  went  down  the  hill  he  closed 
the  spark  and  let  the  machine  coast  When 
be  came  out  from  behind  the  cemetery  wall 
he  was  going  not  to  exceed  4  or  4^  miles  an 
hour.  He  looked  north  up  the  railroad  track 
and  did  not  see  or  hear  any  car.  His  atten- 
tion was  drawn  more  in  that  direction  on 
acconnt  of  the  brush  and  wall.  He  then  look- 
ed south,  where  he  had  a  clear  view,  and, 
seeing  nothing,  went  on.  And  that  was  all 
he  knew — he  didn't  know  what  happened. 
He  did  not  know  how  far  he  could  see  toward 
the  north,  but,  be  said,  he  did  know  one 
tbing..  He  looked  Just  the  moment  he  came 
out  from  behind  that  stone  wall,  and  never 
had  time  to  look  any  more.  When  be  came 
out  from  behind  the  wall  he  was  40  or  60 
feet  from  the  track.  He  also  testified  that 
gi^g  at  the  rate  of  4  miles  an  hour  lie  could 
not  stop  bis  motorcycle  in  10  feet,  because 
he  bad  tiled  it,  and  did  not  know  Whether  he 
could  stop  It  In  20.  He  thought  that  going 
4  miles  an  hour  on  level  ground  would  take 
36  or  maybe  40  ftoet  to  stop. 

Mr.  Stokes,  the  motoiman,  testtfled  tbat  lie 
gave  a  signal  for  the  crossing  that  day  800  or 
900  feet  away,  and  did  not  use  bis  bell  or 
whistle  again  until  he  saw  plalntitt;  that  he 
was  keeping  a  lookout  for  the  crossing,  and 
when  about  200  feet  away  from  It,  he  saw 
plalB^  come  Into  view  about  60  feet  away 
from  the  track.  At  that  time  he  thought 
plaintiff  must  have  been  going  12  or  15  miles 
an  hour.  Plaintiff  was  looking  toward  the 
car  and  be  (Stokes)  began  to  whistle,  and 
stopped  bis  car.  Plaintiff  began  to  slow 
down,  but  could  not  stop  until  he  got  on  the 
tra(^.  He  ran  across  the  tmck,  his  motorcy- 
cle stopped  on  the  west  rail  of  the  east  track, 
and  be  slid  off  bdilnd.  Grasping  the  wheel 
of  his  motor  with  both  hands,  he  pulled  him- 
self toward  it  and  got  far  enough  to  keep 
from  being  struck  by  the  front  of  the  car, 
and  was  hit  only  by  the  projecting  steps. 
The  car  stopped  about  100  feet  past  the  cross- 
ing, wbldi  was,  according  to  Mr.  Stokes'  tes- 
timony, a  good  stop,  being  300  feet  from 
where  he  first  saw  plaintiff.  Mr.  Marquis, 
who  was  on  the  train,  testified  that  he  was 
on  the  rear  platform  with  the  conductor, 
beard  the  danger  signal,  and  immediately 
tamed  his  face  to  the  rear  and  saw  plain- 
tiff beside  the  track  and  south  of  the  cattle 
guard  20  or  30  feet  This  witness  said  with 
reference  to  the  danger  signal:  "I  took  it  at 
the  time,  and  I  do  yet.  It  was  right  at  the 
crossing;   Just  the  Instant  the  whistle  blew 


I  turned  and  saw  the  man  thrown  off  there 
at  one  side."  This  witness  had  not  noticed 
any  signal  up  to  that  time. 

From  this  testimony  we  make  the  follow- 
ing inevitable  deductions:  (1)  The  car  was 
running  so  fast  that  the  motorman  was  un- 
able to  stop  it  within  a  less  distance  than 
300  feet-  (2)  The  conditions  were  such  that 
although  he  looked,  he  was  unable  to  see 
plaintiff  from  his  car  at  any  point  more  dis- 
tant from  the  crossing  than  200  feet  (3> 
That  it  was  equally  impossible  for  the  plabi- 
tiff  M  see  the  car  before  It  reached  a  point 
200  feet  from  the  crossing.  (4)  That  no  sig- 
nal of  the  approach  of  the  car  had  been  giv- 
en untU  after  the  motorman  saw  plaintiff, 
unless  the  single  blast  of  the  whistle  had  been 
given  800  or  900  feet  away.  It  is  upon  this 
foundation  that  we  must  determine  whether 
the  plaintiff  was  conclusively  shown  to  be 
guilty  of  such  negligence  as  will  bar  his  re- 
covery. The  superstructure  must  be  con- 
structed from  bis  own  testimony,  which,  so 
far  as  consistent  with  the  physical  facts,  we 
must  take,  as  the  Jury  has  taken  It  to  be 
substantially  true. 

Much  learning  has  been  brought  to  bear 
upon  this  subject  by  text-writers  and  Judges 
by  which  the  principles  have  been  clearly  set- 
tled; but  each  of  the  long  procession  of  cases 
which  are  continually  passing  in  Judicial  re- 
view, has,  unfortunately,  its  own  peculiar 
facts  which  either  present  new  questions  or' 
the  old  questions  in  a  different  light,  so  that 
we  are  continually  compelled  to  revert  to 
tbose  principles  for  our  guidance.  That,  as 
we  shall  see,  is  the  case  here. 

(1,  2]  The  use  of  the  highway  at  these 
crossings  by  the  railway  and  the  general  pub- 
lic is  a  common  one,  to  be  enjoyed  by  each 
consistently  with  the  rights  of  the  other. 
While  the  railroad  has  generally  the  priority 
of  right  of  way,  that  priority  depends,  not 
on  a  superior  right  but  solely  upon  the  prin- 
ciple of  equality  as  applied  to  the  nature  of 
the  public  service  it  performs  and  the  char- 
acter of  the  machinery  and  appliances  neces- 
sary to  its  prosecution.  To  secure  this  equal- 
ity by  preventing  so  far  as  possible  the  an- 
noyance and  delay  of  the  general  public 
which  would  result  from  casting  upon  them 
the  whole  burden  of  protecting  themselves 
from  injury  In  the  legitimate  use  of  the 
easement  the  Legislature  has  seen  fit  to  de- 
fine the  minimum  of  warning  to  be  given  by 
the  railroad  of  the  approach  of  its  deadly 
instruments  of  traffic.  It  is  clear  that  this 
warning  would  be  of  little  utility  unless  the 
traveler  for  whose  b«ieflt  It  is  designed  U 
permitted  to  profit  by  It  If,  In  every  case 
in  which  the  traveler  upon  a  public  high- 
way approaches  a  railroad  crossing  and  can 
hear  no  warning  because  no  train  is  ap- 
proadiing,  he  must  act  in  all  respects  as  if 
there  were  no  law  requiring  such  notice,  that 
law  would  be  «  dead  letter  as  to  him.  Should 
he  hear  the  train  he  must  stop  and  let  It 
pass.    Should  he  not  hear  It  be  must  still  aa- 
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sume  It  la  there,  coming  stealthily  like  a 
CTlmlnal  to  take  his  life.  This  Is,  of  course, 
not  the  law;  but  the  statutory  duty  Is,  In 
every  such  case,  an  element  of  the  situation 
In  determining  the  question  of  negligence  be- 
tween the  parties  to  an  accident  of  this  char- 
acter. It  Is  true  that  the  law  requires  the 
traveler  to  anticipate  that  the  company  may 
fall  to  give  the  statutory  signals,  and  to  act 
upon  that  theory;  Just  as  It  requires  the 
railroad  company  to  anticipate  that  the 
traveler  will  fall  to  hear  or  disregard  the 
signal  when  given,  and  to  keep  reasonable 
watch  for  such  Instances,  and  be  prepared  to 
protect  those  guilty  of  such  carelessness. 
These  duties  are  equal  and  reciprocal,  and 
extend'  no  further  than  does  the  humane 
principle  In  which  they  have  their  origin, 
for  the  law  Is  no  respecter  of  persons.  While 
the  duty  of  watchfulness  on  the  part  of  the 
railway  does  not  Include  the  duty  to  stop  or 
moderate  the  speed  of  Its  train  until  danger 
appears,  and  thereby  injure  the  public  service 
In  anticipation  of  a  possible  wrong,  so  the 
same  benign  principle  Is  applied  to  the 
traveler  who,  while  in  duty  bound  to  be 
watchful  and  cautious,  is  not  under  obliga- 
tion until  the  necessity  appears,  to  surrender 
to  a  possible  wrongdoer  all  the  benefits 
which  the  law  Is  intended  to  confer. 

Every  person,  as  we  have  already  said,  has 
an  equal  right  to  the  use  of  these  public 
crossings  for  the  purposes  for  which  they 
are  designed,  and  the  law  endeavors  to  so 
regulate  that  use  as  to  avoid  every  unneces- 
sary impediment  to  its  convenient  exercise 
by  all.  One  who  approaches  the  track  on 
foot  with  an  unobstructed  view  In  both  di- 
rections may  well  be  expected  to  look  before 
stepping  upon  it,  and  if  he  comes  upon  it 
suddenly,  so  that  there  is  little  distance  in 
which  to  make  his  observation,  the  incon- 
venience of  stopping  in  a  place  of  safety  for 
that  purpose  is  ordinarily  negligible,  and  en- 
ables him  to  bring  another  sense  to  his  aid  in 
detecting  the  possible  approach  of  danger. 
Laun  V.  Bailroad,  216  Mo.  668,  116  S.  W. 
653;  Green  v.  Railroad,  192  Mo.  131,  90  S. 
W.  805;  Schmidt  v.  Railroad,  191  Mo.  215, 
90  S.  W.  136,  3  L.  R.  A.  (N.  g.)  196.  Should 
he  happen  to  be  driving  a  restless  team, 
which  demands  his  attention,  his  equal  right 
to  the  crossing  might  well  justify  him  in 
exx>ectlng  a  compliance  with  the  law  enactr 
ed  to  secure  him  that  equality.  Johnson  v. 
Railroad,  77  Mo.  646.  In  the  case  just  dted, 
where  the  statutory  signals  were  omitted  at 
a  highway  crossing,  we  said: 

"Had  not  the  defendant  disobeyed  the  law 
and  disregarded  a  duty  which  it  imperatively  en- 
joined, and  for  the  nonperforniBnce  of  which  no 
excuse  Is  receivable,  the  collision  in  this  case, 
whereby  a  strong  and  robust  man,  according  to 
the  evidence,  was  injured  to  the  extent  of  per- 
manent disability,  in  the  performance  of  his 
customary  labor,  wonld  not,  in  all  reasonable 
human  probability,  have  occurred." 

In  this  case  the  evidence  admits  that  no 
Statutory  signals  were  given.    The  motorman 


testified  that  he  gave  a  single  toot  of  his 
whistle  800  or  900  feet  from  the  crossing. 
Although  there  was  much  evidence  to  the 
contrary,  yet,  taking  It  to  he  true,  it  was 
wholly  Inadequate.  The  bell  was  not  sound- 
ed at  any  point  Had  the  whistle  been  re- 
peated at  intervals  or  the  bell  sounded  con- 
tinually until  the  plaintiff  came  into  view,  we 
may  well  say,  as  we  said  in  the  Johnson  Case, 
that  in  all  human  probability  the  collialoa 
would  not  have  occurred,  for  the  plaintiff  was 
proceeding  noiselessly  with  his  sparii:  cut  oat 
at  what  he  states  to  be  a  very  moderate 
speed.  As  the  plaintiff  and  the  motorman 
came  In  sight  of  each  other  at  the  same  In- 
stant, we  will  assume  tltat  this  occurred,  as 
stated  by  the  latter,  when  the  car  was  200 
feet  from  the  road  crossing.  He  thinks  he 
could  see  up  the  road  about  SO  feet  from  the 
track.  At  this  point  plaintiff  was  looking  right 
toward  him  and  "commenced  slowing,  but 
he  couldn't  stop  before  he  reached  the  track." 
The  car  was  then  coming  down  a  long  grrade, 
and  the  evidence,  we  think,  shows  that  It 
must  have  been  running  as  much  as  SO  miles 
Ves  hour.  At  this  rate  he  wonld  have  passed 
over  the  last  200  fbet  before  seeing  plaintiff 
in  about  4^  seconds,  while  the  plaintiff,  who 
was  the  best  judge  of  his  own  speed,  numing, 
as  he  Biiys,  not  to  exceed  4  or  4V4  miles  per 
hour  would,  at  the  latter  gait,  have  passed 
over  80  feet  of  ground  on  his  way  to  the 
crossing.  While  these  flgnires  of  speed  and 
distance  are  probably  inaccurate,  th^  repre- 
sent the  best  impression  of  actors  in  an  ex- 
citing episode,  trying  to  recount  their  re- 
spective parts  as  th^  were  enacted.  "Bm 
car  was  noiselessly  coming  down  the  long 
grade.  The  Interest  of  the  motorman  in  the 
details  of  his  duty,  had,  no  doubt,  been  per- 
mitted to  stale,  and  he  neglected  to  give,  any 
signal  of  his  approach  until,  coming  out  from 
behind  the  persimmon  grove  200  feet  north 
of  the  crossing,  and  looking  past  the  big, 
square,  vine  covered  post  at  the  angle  of  the 
cemetery  wall,  he  saw  plaintiff  on  his  motor- 
cycle, going  rapidly,  as  he  naturally  thought, 
toward  the  track.  The  motorman  tells  of 
four  things  which,  so  far  as  hla  perception 
Indicated,  were  simultaneous.  The  plaintiff 
looked  right  at  Mm;  he  whistled  and  tried 
to  stop  his  car,  and  plaintiff  tried  to  stop  hla 
motorcycle.  Neither  succeeded,  and  the  col- 
lision came  so  quickly  that  Mr.  Marquis,  the 
deputy  sheriff,  riding  on  the  rear  platform, 
turned  his  face  to  the  rear  immediately  on 
hearing  the  danger  signal  and  saw  the  plain- 
tiff lying  between  the  tracks.  The  car  had 
already  struck  and  passed  him. 

[3]  Returning  to  the  motorcycle.  Plaintiff 
says  he  came  over  the  top  of  the  hill  a  fevr 
hundred  feet  west  of  the  crossing,  and  when 
he  began  to  come  down  the  grade,  whidi  was 
very  easy,  he  closed  out  his  spark,  and  coast- 
ed down  to  and  over  the  100  feet  of  level 
ground  between  the  foot  of  the  grade  and 
the  tracks,  so  that  when  he  came  out  from 
behind  the  cemetery  wall  he  was  going  not 
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to  exceed  4  or  4%  mUea  per  hour.  He  tben 
looked  toward  the  north,  to  which  Us  atten- 
tion was  drawn  particularly  on  account  of 
the  wall  and  brush ;  be  then  looked  toward 
the  south,  where  the  view  was  clear,  and 
cannot  remember  what  followed.  We  knew 
from  the  motorman,  however,  that  be  looked 
north  at  the  coming  car,  tried  to  stop,  failed, 
was  thrown  off  as  his  machine  bumped  upon 
the  track  In  front  of  the  car,  seized  the 
wheel  of  his  madilne  with  both  hands,  and 
with  what  must  have  been  a  supreme  effort, 
stopiied  It,  and  at  the  same  time,  with  Its 
aid,  drew  himself  far  enough  across  the  track 
to  save  his  life.  It  is  evident  that,  had  be 
not  been  thrown  from  the  machine  he  woald 
haye  saved  himself  from  injury.  The  testi- 
mony of  these  two  men,  which  Is  surprisingly 
dear  when  we  consider  their  opportunities 
for  observation,  renders  speculation  as  to  the 
line  of  sight  past  and  into  the  posts  and 
vtoes  and  shrubbery  unnecessary  by  Inform- 
li^  OS  of  the  exact  position  of  the  car  when 
they  could  first  see  each  other.  When  the 
motorcycle  was  60  feet  from  the  track,  trav- 
eling at  the  maximum  speed  estimated  by  its 
rider,  the  car  must  have  been  at  least  150 
fteet  or  between  three  and  four  seconds  beyond 
the  limit  of  plaintiff's  vision,  and  noiselessly 
approaching,  so  that  be  had  time  to  look 
deliberately  in  that  direction,  as  he  says  he 
did,  without  seeing  or  hearing  it  He  then, 
as  he  should  have  done,  glanced  south,  and 
when  he  looked  back  to  the  north,  and  the 
two  men  saw  each  other,  there  is  no  question 
that  each  did  everything  in  his  power  to  stop 
his  machine  and  prevent  the  collision. 

We  think  tliat  under  the.  evidence  in  this 
case  the  question  of  contributory  negligence 
was  properly  snlHnitted  to  the  Jury,  and,  ac- 
cordingly, afllrm  the  Judgment  of  the  trial 
court 

HAILEY,  C,  not  sitting. 

PER  CUBIAM.  AU  concur  in  the  fore- 
going oplidon,  except  ORAVBS,  J.,  who  dis- 
sents, for  reasons  stated  In  the  opinion  of 
PARRINOTON,  J.,  of  the  Springfield  Court 
of  Appeals. 


FCKLONG  V.  GBRMAN-AMERIOAN  PRESS 

ASS'N.    (No.  16970.) 
(Sopreme  Court  of  MlssonrL    In  Banc.    Nov. 

11,  1918.) 
1.  Lien.  AND  Slandbb  4s»81  — PLKAniira  — 

BZTRARK0t7S  FaOTS. 

Rev.  St  1909,  (  1837,  providing  that  peti- 
tion in  libel  need  plead  no  extraneous  facts  to 
show  application  to  plaintiff  of  the  publication, 
but  that  it  shan  be  enough  to  state,  generally, 
that  it  was  published  concerning  plaintiff,  does 
not  obviate  necessi^  of  pleading  extraneous 
facts  not  embraced  in  the  impntea  words,  but 
necessary  to  show  the  meaning  of  those  words 
and  the  diaracter  of  person  to  whom  applied. 
[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig,  |(  187-187,  209,  210;  Dec. 
Dig.  «=>81.] 


2.  IiIBEL  AND  SULNDFB  «S3>81— RBCOTXBT  FOB 
liTBEL    OF   ANOTHKB— StATUTHS. 

Rev.  St  1900,  i  1837,  providing  that  the  pe- 
tition in  Ubel  need  plead  no  extraneous  facts  to 
show  application  to  plaintiff  of  the  publication, 
but  that  it  shall  be  enough  to  state,  generally, 
that  it  was  published  concerning  plaintiff,  does 
not  allow  recovery  for  libel  of  another. 

[Kd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  U  187-197.  209,  210;  Dee. 
Dig.  <S=381.] 

3.  libbi,  and  si.andeb  «=381  —  pucadino — 
Inducemxnt. 

Petition  for  libel  need  allege  no  extraneous 
facts  explanatory  of  a  publication  libelous  per 
se,  but  a  petition,  counting  on  words  not  libel- 
ous per  se,  is  not  good,  unless  alleging  facts 
giving  to  such  words  a  libelous  character. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |S  187-19T,  209,  210;  Dec. 
Dig.  «s»81.1 

4.  LiBBI.  AND  S1.ANDIIB  9=386(1)— PtXADIN a — 

Innuendo. 
The  office  of  an  innoendo,  imputing  to  the 
publication  a  libelous  meaning,  necessary'  only 
where  the  publication  is  not  libelonB  per  se,  is 
explanatory,  and  the  innuendo  is  not  a  substi- 
tute for  the  necessary  allegation  of  extraneous 
facts,  giving  to  the  publication  a  libelous  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  |  206;   Dec.  Dig.  «=>86(1).] 

6.  Libel  and  Siandkb  «=>7(1)  —  Chaboinq 

Cbimc. 
For  a  publication  to  be  libelous  as  charging 
a  crime,  the  acts  charged  must  constitute  a 
crime  at  the  place  where  they  are  charged  to 
have  been  done. 

[Ed.  Note.— For  other  cases,  see  libel  and 
SUmder,  Cent  Dig.  SI  17,  28:    Dec.  Dig.  «=» 

6.  FLEAblNO    «=38(8)— OOHOUTSION— FOBBIOR 

Law. 

'  Bald  aOegation  of  petition  for  Hbel  that 
kidnapping  is  a  felony  under  the  law  of  anoth- 
er state  is  insttffident 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  12,  18;    Dec  Dig.  «s>8(8).] 

7.  Evidence  ^=>80(2)— Pbesttxftion  —  Con- 
HON  Law. 

There  is  no  presumption  that  the  common 
law  is  in  force  In  California ;  it  not  having  been 
settled  onder  British  sovereignty. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  101;  Dea  Dig.  «=>80(2).] 

8.  KiDNAFPiNO  «=sl  —  Comkon-Law   Buc- 

MENTS. 

^dnapping  under  the  common  law  is  a  mis- 
demeanor, committed  bv  the  tmlawful  and  for- 
cible abduction  or  stealing  away  a  person  from 
his  own  country  and  sending  him  to  another.  - 

[Ed.  Note.— For  other  cases,  see  Kidnapping, 
Cent  Dig.  Si  1-7;   Dec.  Dig.  «»!. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Kidnapping.] 

9.  Libel  and  Slandeb  «=>19— Constbttotion 
or  Lanoxtaob  Used. 

The  force  of  words  of  an  alleged  libel  is 
to  be  gathered  b^  giving  them  their  ordinary 
meaning  and  readmg  the  article  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  fi  98,  99;  Dec.  Dig.  «=» 
19.] 

10.  Kidnapping  «=sl  —  EasENTiAZ8  — Falsi 
Ikpbibonmknt. 

Kidnapping  is  false  imprisonment,  plus  the 
removal  of  the  detained  person  to  another 
place. 

[Ed.  Note. — For  other  cases,  see  Sdnapping, 
Cent  Dig.  81 1-7;  Dec.  Dig.  «=»1.] 


*»Far  other  cum  Me  sama  toplo  and  KBT-NUMBER  in  aU  Kcr-Numbared  DliwU  and  IndezM 
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11.  False   Ikpribonmcht   «=5>5— EuooiWTS— 
^  Detention. 

False  imprisonment  is  an  unlawful  detention 
of  the  person  of  another,  which  detention  need 
not  be  by  application  of  force,  but  may  be  pur- 
suant to  submission  to  a  display  of  authority 
or  of  force,  which  apparently  can  be  avoided 
only  by  submission;  and  there  is  not  the  essen- 
tial constraint  of  liberty,  if  way  of  escape, 
available  without  peril  of  life  or  limb,  is  left 
open. 

[Ejd.  Note. — For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  §$  3,  4;  Dec.  Dig.  «=>6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  False  Imprisonment] 

12.  Libel  and  Slander  <8=»7(2)— Oon8tbdo- 

TION  or  ARTICI.B— KlDMAFFING — FALBB  IM- 
,  PEISONMENT. 

Implication  of  restraint,  necessary  for  false 
imprisonment,  an  element  of  Iddnapprnz,  claim- 
ed to  hare  been  charged  by  an  alleged  libel,  held 
not  permissible  from  the  words  of  the  article, 
"turned  suddenly  on  two  detectives  with  him, 
brolie  loose  and  escaped,"  reading  the  article 
as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  70;    Dec.  Dig.  «=»7(2).] 

13.  Libel  and  Slander  €=»6(1)  — r  Libel  Per 
Sb— Exposure  to  Scorn. 

A  publication,  containing  no  abuse,  vituper- 
ation, ridicule,  or  irony,  and  charging  no  mis- 
conduct, unless  it  be  such  for  a  detective  to  at- 
tempt to  secure  the  lawful  return  to  his  conn- 
try  of  an  offender  against  its  laws,  though  stat- 
ing employment  to  smu^le"  such  person  into 
such  country,  held  not  libelous  per  se,  as  ex- 
posing plaintiff  to  scorn,  ridicule,  and  feelings 
of  contempt  and  execration. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ii  6,  8^.  15;  Dec.  Dig. 
<S=^(1).] 

14.  Libel  and  Siardbb  4=s>9(1)  —  Injubt  to 

Business. 
A   publication  Is  not  libelous   as   touching 
plaintiff's,  business,  it  intimating  no  want  of  in- 
tegrity, fraud,  want  of  skill,  or  disloyalty  to 
his  chents. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {|-80,  90;  Dec.  Dig.  «=> 
9(1).] 

16.  LiBix  Ann  Slandkb  (S=388(1>  —  Pucadinq 

Speciai,  Dailaoes. 
The  publication  not  being  libelous  per  se, 
and  no  special  damages  being  alleged,  no  cause 
of  action  is  stated. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §  213;  Dec.  Dig.  <8=389(1).] 

Bond,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court; 
Gbas.  Claflin  Allen,  Judge. 

Action  by  Thomas  Furlong  against  the 
German-American  Press  Association,  a  cor- 
poration. Judgment  for  defendant,  and 
plaintiff  appeals.    AfBrmed. 

L.  Frank  Ottofy,  of  St  Louis,  for  appel- 
lant Campbell  Cummlngs  and  Wm.  F. 
Woerner,  both  of  St  Louis,  for  respondent 

BLAIR,  J.  This  Is  an  appeal  from  a  Judg- 
ment for  defendant,  entered  by  the  circuit 
court  of  the  dty  of  St  Louis  after  sustain- 
ing a  general  demurrer  to  a  petition  in  two 
counts,  the  pertinent  allegations  of  the  first 
of  which  are  as  follows: 

Plaintiff  in  this,  his  first  amended  petition, 
for  his  first  cause  of  action,  states  that  the 


rdefendant  is,  and  was  at  the .  times  hereinafter 
stated,  a  corporation  organized  under  the  laws 
of  the  state  of  Missouri  and  engaged  in  the 
publication  of  certain  newspapers  of  large  cir- 
culation. 

Plaintiff  states  that  the  defendant,  oa  the  23d> 
day  of  November,  1910,  published  of  and  con- 
cerning the  plaintiff  in  the  St  Louis  Times,  a 
daily  newspaper  circulating  as  aforesaid,  regu- 
larly printed  and  published  in  the  city  of  St 
Louis,  Mo.,  in  an  edition  designated  as  the 
"Homo  Edition,"  the  following  defamatory  and 
libelous  matter,  to  wit: 

"REVOLUTION  IN  MEXICO  PLANNED 

HERE  IS  BELIEF. 

"Activity  in  St  Louis  of  the  Villareals  Is 

Recalled. 

"Were  Balded  by  PoUce. 

"Girl  Declares  in  Letters  She  Will  Fight  with 
the  Men. 
"It  is  believed  by  many  Mexicans  that  the 
revolution  now  raging  in  Mexico  is  the  result 
of  the  foundation  laid  by  the  Mexican  revolu- 
tionists some  years  ago  In  St  Louis  and  advo- 
cated by  Antonio  Villareal  and  his  sisters  in  the 
La  Regeneradon,  Antonio  VUlareal  and  his 
sister,  Andrea,  were  the  real  founders  of  the 
Mexican  revolution  that  is  caUing  now  the  at- 
tention of  the  world,  and  while  they  are  care- 
fully Isept  at  present  in  the  background,  it  is 
said  to  be  a  fact  they  are  conducting  the  bat- 
tles. Litis  F.  Correa,  who  was  banished  from 
Mexico  in  August  of  the  present  year,  is  at 
present  secretary  of  the  American  Manufactur- 
ers' Foreign  Exploitation  Company  in  St  Louis 
and  keeps  in  close  touch  with  the  Villarealtt. 
Within  the  week  he  has  received  a  communica- 
tion from  Andrea  Villareal  from  San  Ajitonio, 
Tex.,  where  she  is  aiding  her  brother  in  the 
revblutionaiy  movement.  Correa  was  the  cor- 
respondent for  a  press  association  and  was  lo- 
cated in  Mexico  City  until  August,  1910,  when, 
be  says,  he  was  given  notice  by  the  Mexican 
Government  he  must  cease  sendi^  dispatches 
to  the  United  States  or  depart  He  says  that 
rather '  than  be  compelled  to  quit  tedling  the 
truth  about  the  Situation  he  quitted  Mexican 
soil  and  came  to  St  Louis. 

"Correa  Here  in  1905. 

"Correa  was  in  St  Louis  in  October,  1905, 
shortly  after  the  Detective  Department  raided 
the  Kegeneracion  headquarters,  107  North 
Channing  avenue,  and  arrested  Villareal  and 
his  associates.  The  ari;estB  were  made  as  the 
result  of  a  secret  mission  to  St  Louis  of  Man- 
uel Esperon  y  de  la  Flor,  who,  at  the  time,  was 
Chief  of  Police  of  Puebla.  Be  was  in  dose 
touch  with  the  Diaz  Government,  and.  his  mis- 
sion to  St  Louis  was  kept  secret 

"Antonio  Villareal  came  to  St  Louis  with  his 
two  sisters  and  father  in  the  early  part  of  1903, 
after  his  father  had  been  released  from  prison 
and  was  exiled  from  Mexico.  The  senior  ViU^-r 
real  was  the  first  one  of  the  Mexican  nobles  to 
attack  the  Diaz  Government,  and  for  this  he 
was  thrust  into  prison,  and  his  money  and 
property  confiscated.  They  reached  this  city 
paupers,  and  both  ^irls  and  Antonio,  who  had 
never  known  work  in  their  lives,  had  to  begin 
as  factory  hands.  This  awakened  within  An- 
tonio the  revolutionary  spirit,  and  he  departed 
again  for  Mexico,  and  after  staying  away  a 
few  months,  returned,  and  an  active  revolu- 
tionary party  was  organized,  and  it  was  dedded 
to  publish  the  first  revolutionary  Mexican  pa- 
per. Antonio  found  friends  and  asststants  not 
only  in  Mexicans  but  in  a  number  of  liberal 
Americans,  who  helped  him  finandally  in  pub- 
lishing the  paper.  Not  only  did  he  himself  take 
an  active  part  in  the  paper,  but  his  two  sisters 
endangered  their  Uves  and  liberty  for  the  same 
cause.    Many  trips  were  made  by  them  to  Mexi- 
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can  border,  and  there  the  paper*  and  Instmc- 
tions  were  issued  to  the  inward  Mexican  Rero- 
Intionary  Committee.  It  was  through  one  of 
these  trips  that  the  Mexican  police  aiscovered 
that  the  main  headquarters  were  located  in  St. 
Iionis. 

"Andrea  Spied  Upon. 

"It  was  dnrinc  the  early  part  of  1906  that 
Andrea  was  traced  by  the  Mexican  spies  from 
El  Paso  to  St  Louis,  and  when  it  was  discov- 
ered that  the  paper  was  being  printed  here  and 
that  all  the  orders  came  from  this  city,  the 
Mexican  Government  began  to  act  The  Amer- 
ican Government  was  asked  to  surrender  the 
plotters  to  the  Mexican  Government  for  at- 
tempting to  dethrone  Diaz.  The  Villareals 
then  moved  from  Twelfth  and  Market  streets 
to  1017  North  Seventeenth  street  and  that  was 
the  last  place  the  La  Regeneracion  was  pub- 
lished in  St.  Louis.  The  police's  attention  was 
called  to  the  place  by  the  fact  that  it  was  for- 
merly occupied  by  the  St.  Louis  Ajiarchists  as 
club  rooms.  It  was  the  meeting  place  of  many 
noted  anarchists  and  well  known  to  the  police. 
It  was  during  the  last  part  of  1906  that  An- 
tonio Villareal  and  a  number  of  his  compan- 
ions were  arrested  and  for  a  short  time  the 
party  was  broken  up.  However,  the  work  with- 
in Mexico  was  not  stopped.  Andrea,  her  sis- 
ter and  the  feeble  father  kept  it  alive,  and  an 
open  correspondence  began  between  them  and 
the  He^can  revdutionists.  For  a  time  it  was 
almost  impossible  for  the  two  girls  to  take  an} 
steps  at  all.  They  were  being  shadowed  in  this 
city,  and  all  their  letters  were  opened  in  Mexi- 
co and  for  a  time  they  were  unable  to  do  any 
active  work.  This  was  soon  changed,  and  com- 
monication  was  established  between  them. 
Nothing  could  be  done,  however,  while  Antonio 
was  in  prison.  Andrea  knew  the  value  of  the 
knowledge  of  English,  and  also  of  the  interest 
of  pabUc  opinion.  She  wrote  letters  to  the  pa- 
pers to  stir  public  opinion  and  was  greatly 
soccesRfuL  After  the  American  papers  had 
been  condemning  Diaz  for  nearly  two  years 
pleading  the  cause  of  the  Villareals,  Andrea 
decided  to  go  herself  to  Mexico  and  start  an 
active  outbreak.  She  discovered  that  she  coold 
not  reach  even  El  Paso,  as  she  was  shadowed 
by  Mexican  spies  from  tiie  moment  she  left  St 
Louis,  and  to  avoid  being  arrested  hid  in  Dallas 
for  over  two  weeks.  She  waa  to  have  met  and 
conferred  with  a  committee.  The  committee 
sent  telegrams  to  St  Louis  asking  her  where- 
abouts, but  even  telegrams  were  held  back. 
Nearly  a  month  passed  before  she  could  take 
any  further  steps.  Andrea  decided  to  dress  as 
a  man  and  penetrate  Mexico.  She  was  eager  to 
partake  in  the  battles  herself.  That  was  the 
fast  heard  of  her.  Three  months  a^o  her  broth- 
er was  released.  This  was  the  signal  for  the 
reopening  of  active  work.  He  summoned  his 
old  friends.  It  is  believed  that  Andrea  is  lead- 
ing all  the  revolutionary  forces  and  that  her 
younger  sister  is  conducting  the  business  end 
of  the  revolution.  A  few  months  ago  Andrea 
wrote  to  a  Chicago  woman  and  in  part  said: 
^oon  I  will  be  able  to  realize  the  ambition  of 
my  life  .and  fight  side  by  side  with  men  for  the 
liberty  of  my  country.  But,  oh!  how  I  wish 
they  could  know  that  I  am  a  woman,  but  they 
will  not  till  my  body  Is  found  dead  upon  the 
battle  ground.' 

"Desmond's  Visit  Recalled. 

"Ibe  visit  of  William  Desmond,  then  Ohief  of 
Detectives  in  St.  Loids,  to  Mexico  to  bring 
.  back  Obarles  Krats  bad  its  part  in  the  capture 
here  of  the  revolutionary  conspirators.  Des- 
mond had  been  courteously  received  by  the 
Mexican  Government  officials,  who  aided  him 
in  every  way  possible.  For  that  reason,  the 
Pnebla  Chief  of  Police  was  chosen  as  the 
agent  of  the  Mexican  Government  to  come  to 
St  Louis  and  break  up  the  junta,  of  which  VQ- 
lareal  and  Us  sisters  were  the  recognised  heads. 


Mannel  Bisperon  y  de  la  Flor,  who  was  accom- 
panied by  his  wife,  appeared  before  the  Grand 
Jury  secretly  and  succeeded  in  getting  indict- 
ments against  Villareal  and  the  other  three  edi- 
tors of  the  paper  they  published.  Police  agents 
arrested  all  of  the  revolutionists.  In  addition 
to  Villareal,  there  were  Ricardo  Flores  Ma- 
gon,  Enrique  Flores  Magon  and  Juan  Sarabia. 
Villareal' B  two  sisters,  Audrea  and  Louisa  were 
at  the  time  in  the  d^  but  were  not  molested. 

"Forfeit  Bonds  and  Flee. 

"Villareal  and  his  companions  were  permit- 
ted to  give  bail  and  forfeited  their  bonds  by  de- 
parting to  Canada,  where  they  resumed  the 
publication  of  their  organ  of  the  revolution. 
The  Mexican  government  traced  the  revolution- 
ists to  Canada  and  again  the  paper  was  sup- 
pressed. Efforts  to  extradite  them  failed,  but 
the  headquarters  of  the  junta  then  were  remov- 
ed to  Araona.  'Villareal  was  diivoi  from 
Arizona,'  said  Gorrea  Wednesday,  'and  estab- 
lished headquarters  in  Los  Angeles,  Cal.  More 
than  a  year  ago  Ambassador  Cmel  waa  sent 
from  Washington  and  instructed  to  proceed 
to  the  Pacific  Coast  and  brin^  all  pressure  he 
could  bear  upon  the  extradition  of  Villareal.' 
In  this  he  was  successful.  'While  Creel  was  on 
his  way  to  Washington  he  met  the  Mexican  of- 
ficial in  St  Louis  who  had  been  acting  as  am- 
bassador at  Washington  while  Creel  was  on 
his  special  mission.' 

"Vigilance  Not  Relaxed. 

"  'After  Creel's  mission  had  failed,  the  Mex- 
ican Government  never  for  one  moment  relax- 
ed its  intention  of  obtaining  custody  of  Villa- 
real,  whose  power  continued  to  prow.  It  em- 
ployed a  St.  Louis  secret  service  agency  to 
go  to  Los  Angeles  and  smuggle  Villareal  across 
the  border,  where  he  was  to  be  summarily  dealt 
with.  The  private  detectives  were  successful 
in  getting  the  confidence  of  Villareal,  and  they 
hadf  him  within  sight  of  the  Mexican  border 
when  he  awoke  to  their  plana.  Tb«  revolu- 
tionary leader  turned  suddenly  on  two  detec- 
tives with  him,  broke  loose  and  escaped.  He 
returned  to  Los  Angeles,  where  he  took  up  the 
attempted  kidnapping  with  the  Los  Angeles 
authorities.  The  nead  of  the  detective  agency 
admitted  at  that  time  he  was  paid  liberajly  by 
the  Mexican  Government  to  get  Villareal  across 
the  border  by  fair  means  if  possible  but  to 
get  him  across  the  border  and  Into  th«  hands  of 
the  Mexican  Government' " 

Plaintiff  further  states  that  the  said  news- 
paper, The  St  Louis  'Hmes,  has  a  large  dr- 
cnlation  throughout  the  states  of  Missouri, 
EJinsas,  Oklahoma,  Iowa,  Arkansas,  and  in  the 
entire  territory  known  as  the  Mississippi  Val- 
ley. 

Plaintiff  farther  states  that  he  is  the  presi- 
dent and  bead  of  the  Furlong  Secret  Service 
Company,  otherwise  known  as  a  detective  agen- 
cy, employing  private  detectives  for  the  pur- 
pose of  detecting  crime  and  bringing  criminals 
to  justice,  and  has  been  engaged  in  said  busi- 
ness for  more  than  25  years  last  past  in  the 
city  of  St  Louis,  and  is  the  controlling  and 
virtual  owner  of  the  said  Furlong  Secret  Serv- 
ice Company. 

Plaintiff  further  states  that  at  the  time  of 
■aid  publication  there  were  engaged  in  busi- 
ness in  the  city  of  St  Louis  ten  secret  service 
or  detective  agencies,  including  said  Furlong 
Secret  Service  Company;  that  In  said  publica- 
tion by  "the  St  Louis  secret  service  agency" 
the  defendant  meant  and  intended  to  refer  to 
the  said  Furlong  Secret  Service  Company,  and 
that  by  "the  head  of  the  detective  agency  re- 
ferred to  in  said  publication  the  defendant 
meant  and  did  Intend  to  mean,  the  plaintiff; 
and  that  the  said  defamatory  matter  was  pub- 
lished of  and  concerning  the  plaintiff  and  said 
Furlong  Secret  Service  Company,  a  corpora- 
tion of  which  the  plaintiff  la  the  head  and  pre*- 
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ident,  asd  was  bo  understood  by  readers  thereof. 

And  plaintiff  states  that  in  and  by  said  ar- 
ticle hereinbefore  set  out,  pablished  by  the 
defendant  as  aforesaid,  defendant  charged  that 
the  plaintiff  had  been  guilty  of  the  crime  of 
kidnappine,  or  attempted  kidnapping,  and  had 
committed  said  crime  in  the  state  of  Califor- 
nia in  and  near  the  city  of  Los  Angeles  in  said 
steite;  and  plaintiff  states  that  the  crime  of 
kidnapping  in  the  state  of  California  is  a  fel- 
ony, and  punishable  by  imprisonment  in  state's 
prison  for  a  term  of  from  1  to  10  years;  that 
the  said  article  published  by  defendant,  as 
aforesaid,  concerning  plaintiff,  Is  and  was  false; 
that  the  same  was  malicious;  and  that  there 
was  no  justification  therefor,  as  the  defend- 
ant well  knew. 

Plaintiff  further  states  that  it  was  a  matter 
of  general  knowledge  at  the  time  of  the  said 
publication  that  the  said  Furlong  Secret  Serv- 
ice Company  and  this  plaintiff  personally  was 
in  the  employ  of  the  Mexican  government  for 
the  purpose  of  investigatinx  the  movement 
and  activity  of  persons  in  the  United  States 
engaged  in  fomenting  a  revolution  in  Mexico, 
and  that  it  was  generally  known  by  many  of 
the  readers  of  the  said  article  that  the  said 
Furlong  Secret  Service  Company  was  the  secret 
service  agency  meant  in  the  said  article,  and 
that  the  plaintiff  was  meant  by  "the  head  of 
the  detective  agency"  therein  referred  to. 

Plaintiff  further  States  that  the  said  publi- 
cation, in  so  far  as  the  same  relates  to  the  St. 
Louis  secret  service  agency,  meaning  the  Fur- 
long Secret  Service  Company,  and. the  head  of 
the  secret  service  agency,  meaning  this  plain- 
tiff, was  malicious,  false,  and  untrue,  auu  puu- 
lished  by  the  defendant  for  the  purpose  of  in- 
juring this  plaintiff. 

In  the  second  count  the  opeolng  and  clos- 
ing allegations  are  Identical  with  those  in 
the  first  count,  and  the  matter  alleged  to 
be  libelous  Is,  with  Inconsequential  differ- 
ences, a  reprint  on  the  same  day  In  a  later 
edition  of  the  paper  of  the  same  matter  set 
out  In  the  first  count  With  respect  to  the 
part  of  the  article  asserted  to  be  actionable. 
It  is  Identical  with  that  forming  the  basis 
of  the  first  count. 

[1-4]  I.  The  statute  (section  1837,  R.  S. 
1009)  In  actions  for  libel  renders  It  unneces- 
sary to  plead  extraneous  facts  to  show  the 
publication  applies  to  plaintiff.  It  does  not, 
however,  obviate  the  necessity  to  plead  ex- 
traneous facts  not  embraced  within  the  im- 
puted words,  but  necessary  to  show  the 
meaning  of  those  words  "and  the  charac- 
ter of  person  to  whom  applied."  Flowers  ▼. 
Smith,  214  Mo.  loc.  dt  134,  112  S.  W.  499. 
The  statute,  of  course.  In  no  way  supports 
the  Idea  that  one  may  recover  for  a  libel 
upon  another.  Diener  v.  Chronicle  Pub.  Co., 
230  Mo.  loa  dt  624,  625,  132  S.  W.  1143,  33 
L.  R.  A.  (N.  S.)  216.  No  allegations  of  ex- 
traneous facts  explanatory  of  a  publication 
libelous  per  se  are  essential  to  the  petition, 
and  no  petition  Is  good  which  counts  upon 
words  not  libelous  per  se,  and  which  falls 
to  allege  facts  giving  to  such  words  a  libel- 
ous character.  If  the  words  are  libelous 
per  se,  no  Innuendo  is  necessary.  If  they 
are  not  so,  an  innuendo,  imputing  to  the 
words  a  libelous  meaning  In  the  light  of 
pleaded  extraneous  facts,  is  necessary.  The 
office  of  the  Innuendo,  however,  is  explana- 
tory, and  It  is  not  a  substitute  for  allega- 


tion. Sotham  ▼.  Drover's  Telegram  Co.,  239 
Mo.  loc  dt  619,  620,  144  S.  W.  428.  With 
respect  to  It  the  question  Is  whether  the 
facts  alleged  justify  the  meaning  it  Imputes, 
the  Inference  it  draws.  Flowers  v.  Smith, 
supra,  214  Mo.  loc  dt  134,  112  S.  W.  499. 
Obviously,  an  Innuendo  cannot,  Of  itself, 
broaden  the  meaning  of  the  published 
words;  neither  will  a  strained  and  forced 
meaning  be  put  upon  facts  pleaded  or  words 
published  because  by  the  Innuendo  such 
meaning  Is  attributed  to  them.  Orchard  v. 
Printing  Co.,  240  Mo.  loc  dt  590,  144  S.  W. 
812. 

Libels  are  classified :  Those  whldi  impate 
to  a  person  the  commission  of  a  crime; 
whidi  have  a  tendency  to  Injure  Mm  in  his 
(Mce,  profession,  calling  or  trade;  which 
hold  him  up  to  scorn  and  ridicule,  and  to 
feelings  of  contempt  or  execration.  Impair 
him  in  the  enjoyment  of  general  society, 
and  injure  those  Imperfect  rights  of  friendly 
intercourse  and  mutual  benevolence  which 
man  has  with  respect  to  man.  Newell  on 
Slander  and  Libel  (3d  Ed.)  |  88.  The  defi- 
nition of  the  third  class  is  broad  enough  to 
indude  that  in  our  statute  (section  4818,  R. 
S.  1909)  and  those  heretofore  approved  by 
this  court.  McGlnnis  v.  Knapp,  109  Mo.  loc 
dt  138,  139,  18  S.  W.  1134.  Any  writing, 
printing,  picture,  effigy,  or  sign  Iiavlng  the 
effect  defined  in  the  description  of  either 
of  the  three  classes  mentioned,  Is  libelous 
per  se.  It  is  not  essential  to  a  libel  that  it 
impute  crime.  Orchard  v.  Printing  Co.,  su- 
pra; Mitchdl  V.  Bradstreet  Co.,  116  Mo.  loc 
dt  241  et  seq.,  22  S.  W.  358,  724,  20  Lw  B. 
A.  138,  36  Am.  St  Rep.  592;  Noeninger 
V.  Vogt,  88  Mo.  loc  dt  693. 

[E-7]  II.  Does  the  publication  complained 
of  charge  or  impute  a  crime  to  appellant? 
In  the  petition  the  only  innuendo  is  that  the 
publication  charges  plaintiff  with  the  crime 
of  "kidnapping  or  attempted  kidnapping." 
No  extraneous  facts,  adding  to  the  action- 
able meaning  of  the  words,  are  pleaded,  and 
consequently  the  issue,  if  any,  raised  by  the 
innuendo  is  "one  of  logic,  not  of  fact"  Bun- 
dy  V.  Hart  46  Mo.  loc  dt  463,  2  Am.  Rep. 
525.  In  order  for  the  words  to  be  action- 
able as  cliarging  a  crime,  it  is  necessary  that 
the  acts  charged  constitute  a  crime  at  the 
place  at  which  they  are  charged  to  have  been 
done.  Bundy  V.  Hart  supra.  No  statute  or 
other  law  of  California,  or  other  state  adopt- 
ing the  common  law  or  directly  making  kid- 
napping an  offense,  is  properly  pleaded.  The . 
bald  allegation  that  kidnapping  is  a  felony 
under  California  law  is  insuffident  Gibson 
V.  RaUroad,  225  Mo.  loc  dt  483,  125  S.  W. 
453;  McDonald  v.  Life  Ass'n,  154  Mo.  loc 
dt  628,  55  S.  W.  999.  Further,  since  Cali- 
fornia was  not  settled  under  British  sover- 
eignty, no  presumption  can  be  indulged  that 
the  common  law  is  in  force  there.  Mathle- 
son  V.  BaUroad,  219  Mo.  loc.  dt  652,  118  S. 
W.  9;    Johnson  T.  Dicken,  26  Mo.  loc  dt 
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S82;  Bnody  ▼.  Hart,  supta.  In  ftds  sltoa- 
tton  there  are  reepeotable  authorities  hold- 
ing that  the  petition  states  no  cause  of  ac- 
tion, so  far  as  a  charge  of  crime  is  relied 
npon,  the  rule  applicable  as  to  the  laws  of 
foreign  countries  being  applicable  to  a  state 
such  as  California,  and  that  rule  being,  ac- 
cording to  such  authorities,  thai  In  an  ac- 
tion depending  npon  the  laws  of  such  states 
and  countries  the  party  relylhg  upon  such 
law  must  plead  and  prove  it  or  fall  in  his 
action  or  defense. 

[S]  There  is,  however,  authority  for  the 
proposition  that  certain  fundamental  rights 
Will  be  presumed  to  be  protected  by  the 
laws  of  every  civilized  state  and  country, 
and  that  words  charging  an  offense  of  crim- 
inal character  against  one  of  these  rights 
may  be  held  libelous  without  specific  allega- 
tloa  as  to  the  laws  of  such  jurisdiction. 
Crashley  v.  Press  Put).  CJo.,  179  N.  Y.  27,  71 
N.  E.  258,  1  Ann.  Gas.  196;  Langdon  v. 
Toung,  33  Vt  136.  Assuming,  for  the  pur- 
poses of  the  case,  that  this  rule  is  appli- 
cable here,  and  turning,  as  we  may  do,  to 
the  common  law,  not  as  such,  but  as  the 
best  available  repository  of  the  rules  of  rea- 
son and  natural  justice  (Whltford  v.  Rail- 
road Co.,  23  N.  T.  465),  and  accepting  it 
merely,  in  so  far  as  It  deals  with  them,  as 
definitive  of  the  natural  rights  all  systems 
of  law  can  be  assumed  to  protect,  we  find 
kidnapping  j:o  be  a  misdemeanor,  commit- 
ted by  the  unlawful  and  forcible  "abduction 
or  stealing  away  a  man,  woman  or  chUd, 
from  their  own  country,  and  sending  them 
to  another."  4  Blackstone's  Com.,  S  219.  It 
is  therefore  a  violent  and  serious  infringe- 
ment of  personal  liberty,  "unquestionably  a 
very  heinous  crime"  (Id.),  and  may  weU  be 
said  to  be  within  tb.6  protection  of  any  sys- 
tem of  laws  which  is  the  product  of  even 
rudimentary  civilization. 

[9-12]  Applying  these  principles,  however, 
the  publication  charges  no  crime.  Waiving 
the  questiim  whether,  at  the  time,  Vlllareal 
was  a  member  of  the  class  against  whom 
the  offense  could  be  committed,  he  not  be- 
ing a  citizen  of  the  United  States,  still  the 
words  do  not  charge  the  offense.  These 
words  must  be  construed  in  their  ordinary 
sense,  and  the  article  read  as  a  whole,  "the 
bane  and  the  antidote  being  taken  together." 
The  offense  of  kidnapping  is  false  imprison- 
ment, plus  the  removal  of  the  detained  per- 
son to  another  place.  False  Imprisonment 
is  any  unlawful  detention  of  the  person  of 
another.  While  the  application  of  force  is 
not  essential,  and  detention  pursuant  to  sub- 
mission to  a  display  of  authority  or  of  force 
which  apparently  can  be  avoided  only  by 
submission  is  sufficient  (Tiede  v.  Fuhr,  264 
Mo.  loc.  cit  632,  175  S.  W.  910),  yet  there 
must  be  a  constraint  of  liberty,  and  if  a 
way  <tf  escape  Is  left  open  which  is  avail- 
able without  peril  of  life  or  limb  (Newell  on 
Malicious  Pros.,  p.  67),  it  is  no  Imprison- 
ment.' 


la  Tlew  of  these  principles,  the  article 
complained  of  charges  not  even  false  im- 
prisonment, unless  forcible  restraint  Is  to 
be  Implied  from  the  expression  "turned  sud- 
denly on  two  detectives  with  him,  broke 
loose  and  escaped."  This  language,  how- 
ever, must  be  read  in  connection  with  the 
whole  publication.  Diener  v.  Chronicle  Pub. 
C!o..  230  Mo.  loc  cit  626,  132  S.  W.  U43, 
33  L.  B.  A.  (N.  S.)  216.  The  whole  ImpUea 
no  use  of  force  in  procuring  Villareal  to 
approach  the  Mexican  border,  tmd  no  re- 
straint Imposed  which  closed,  in  the  sense 
defined,  the  avenues  of  escape.  It  Is  clear 
there  was  no  submission  to  any  exhibition 
of  force  or  authority  if  any  such  exhlbiti(ai 
was  made,  and  that  neither  force  nor  au- 
thority was  so  charged  to  Iiave  been  exerted 
that  Vlllareal  was  in  any  difficulties  when 
he  undertook  to  leave  the  detectives. 

The  language  used  concerning  attempted 
kidnapping  obviously  refers  to,  and  is  based 
npon,  the  facta  previously  stated,  and  these 
afford,  in  our  (pinion,  no  basis  for  an  in- 
ference that  kidnapping  or  false  imprison- 
ment was  committed  or  attempted  in  the 
sense  that  there  was  any  criminal  act  done. 
Under  numerous  statutes  decoying,  invei- 
gling, etc.,  are  substituted  for  force,  but  no 
such  statute,  so  far  as  the  pleading  goes,  is 
in  force  in  California. 

[IS]  III.  Is  the  publication  libelous  in 
that  it  holds  plaintiff  up  to  scorn  and  ridi- 
cule, and  to  feelings  of  contempt  and  exe- 
cration, etc.?  The  whole  article  must  be 
considered,  its  object  is  to  be  looked  to,  and 
no  forced  construction  is  to  be  given  it.  In 
the  article  there  Is  a  total  absence  of  abuse, 
vituperation,  and  epithets.  It  contains  no 
ridicule,  no  irony,  none  of  the  usual  evi- 
dences or  accompaniments  of  libel.  It 
charges  no  misconduct,  unless  it  be  miscon- 
duct for  a  detective  to  attempt  to  secure  the 
lawful  return  to  his  country  of  an  offender 
against  its  laws.  The  statement  that  the 
secret  service  agency  was  employed  to 
"smuggle"  Villareal  Into  Mexico  must  be 
taken  with  the  context  The  usual  meaning 
of  this  word  is  wholly  inapplicable  to  the 
introduction  of  a  person  into  a  country.  At 
the  most  it  Is  but  a  charge  against  the 
agency,  and  not  against  plaintiff.  Further, 
if  it  could  be  said  to  apply  to  plaintiff,  the 
subsequent  acts  charged  to  have  been  done 
pursuant  to  such  employment  explain  ^t 
quite  harmlessly,  those  acts  being  not  at  all 
unlawful  and  indicating  no  criminal  disposi- 
tion and  entailing  no  disgrace.  So  far  as 
concerns  the  charge  as  to  the  admission 
made  by  plaintiff,  that  contains  nothing  in- 
dicating he  was  unworthy  or  regardless  of 
others'  rights.  Neither  by  innuendo'  nor  by 
argument  in  hla  brief  does  counsel  attrib- 
ute to  the  word  "smuggle"  or  to  the  words 
relating  to  the  admission  mentioned  any 
sinister  meaning.  He  has  Ignored  them,  and 
we  would  not  be  wholly  without  justifica- 
tion if  we  followed  Ills  ezampla    For  this 
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reason,  and  also  under  tbe  role  annoOnced 
in  Diener  y.  Chronicle  Pnb.  C!o.,  230  Mo.  loc. 
dt  624  et  seq.,  132  S.  W.  1143,  33  Lu  B.  A. 
(K.  S.)  216,  we  decline,  in  the  drcnmstances, 
to  hold  the  words  complained  of  are  libel- 
ous per  se  as  exposing  plaintiff  "^o  scorn, 
ridicule,  feelings  of  contempt,  and  execra- 
tion," and  falllns  under  the  third  class  of 
libelous  publications. 

[14]  IV.  There  is  no  imputation  to  plain- 
tiff of  conduct  injurious  to  his  diaracter  as 
a  business  man.  The  article  intimates  no 
want  of  integrit7>  fraud,  want  of  skill,  or 
disloyalty  to  his  client&  Under  the  rule 
laid  down  in  St  James  Military  Academy 
T.  Gaiser,  126  Mo.  loc.  dt  626,  28  S.  W.  851, 
28  L.  R.  A.  667,  46  Am.  St  Eep.  502,  Mit- 
chell V.  Bradstreet  Co.,  116  Mo.  loc.  cit  240 
et  seq.,  22  S.  W.  358,  724,  20  L.  B.  A.  138, 
38  Am.  St  Rep.  592,  and  Noeninger  v.  Vogt 
88  Mo.  loc.  dt.  593,  the  publication  was  no 
libel  touching  plaintlfTs  business. 

[It]  V.  The  publication  not  being  libelous 
per  se,  and  no  special  damages  being  alleged 
(Mitchell  T.  Bradstreet  Co.,  116  Mo.  loc.  dt 
240,  2411),  no  cause  of  action  was  stated. 
The  Judgment  is  affirmed.  All  concur,  except 
BOND,  J.,  who  dissenta 


CASE  ▼.   JEFFERSON   CITY   BBIDGB   ft 
TRANSIT  CO.    (No.  12188.) 

(Kansas  City  Court  of  Appeals.     MissoorL 
Not.  6,  1916.) 

1.  Stbebt  Raileoads  <S=>114(9)— Injtjbt  or 
Tkaok— Etidbnce — Neqlioencx. 

In  an  action  for  personal  injuries  from  a 
collision  of  plaintiffs  wagon  and  defendant's 
street  car,  evidence  held  to  show  that  the  oar 
was  being  negligently  operated  at  an  unusual 
and  dangerous  speed. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  246;  Dec.  Dig.  «=3ll4(9).l 

2.  Stbekt  Rablboads  i8=>110(2)— Injtjbt   on 
Tback— Plkadino— CoNTiiBUTOBar   Nkou- 

GKNOK. 

In  an  action  for  personal  injury  from  a  col- 
lision between  plaintiff's  wagon  and  defendant's 
street  car,  and  despite  the  defendant's  failure 
to  plead  contributory  negligence  as  an  affirma- 
tire  defense,  yet  if  tiie  evidence  most  favorable 
to  plaintiff  indisputably  convicted  him  of  con- 
tributoiy  negligence,  tbe  court  should  have  per- 
emptorily d&ected  a  verdict  for  the  defendant 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  224;   Dec.  Dig.  «=3ll0(2).] 

3.  Stbeet  Railboadb  9=390(5)— In jxtst  fbom 
colusiow — contbibutoby  kxguoknck. 

Plaintiff,  who  deliberately  left  a  place  of 
safety  for  one  of  known  danger  and  unneces- 
sarily incurred  a  risk  of  injury  relying  upon 
the  defendant's  motorman  to  avoid  Uie  danger 
which  he  himself  should  not  have  encountered, 
was  guilty  of  contributory  negligence,  whidh 
was  a  complete  defense  to  his  action. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. (3ent  Dig.  S  212;  Dec.  Dig.  (S=s>99(6).] 

Appeal  from  Circuit  Court,  Cole  County; 
J.  G.  Slate,  Judge. 
"Not  to  be  offldally  published." 


Action  by  Rex  Q.  Cam  against  tbe  Jeffer- 
son City  Bridge  &  Transit  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  and  cause  remanded. 

Irwin  &  Haley,  of  Jefferson  City,  for  ap- 
pellant Pope  &  liOhman,  of  Jefferson  City, 
for  respondent 

JOHNSON,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries  plaintiff  alleges 
were  caused  by  the  negligence  of  defendant 
in  the  operation  of  an  electric  street  car  on 
High  street  in  Jefferson  City.  The  car  col- 
lided with  a  one-horse  delivery  wagon  plain- 
tiff was  driving  eastward  on  High  street 
and  the  petition  alleges  that  the  collision 
was  caused  by  negligence  in  running  the  car 
"at  a  reckless,  careless,  dangerous,  and  un- 
lawful rate  of  speed."  This  is  the  only 
spedflc  averment  of  negligence.  The  answer, 
in  addition  to  a  general  denial,  spedfles 
acts  of  negligence  on  the  part  of  plaintiff 
which,  it  is  alleged,  were  the  sole  cause  of 
the  injury,  but  contains  no  technical  plea  of 
contributor}-  negligence.  Ramp  v,  Met  St 
Ry.  Co.,  133  Mo.  App.  700,  114  S.  W.  59.  A 
trial  to  a  Jury  resulted  in  a  verdict  and 
Judgment  for  plaintiff  for  $100,  and  defend- 
ant appealed. 

The  injury  occurred  after  dark  in  tbe  eve- 
ning of  January  12,  1915,  while  plaintiff 
was  attempting  to  drive  across  the  car 
track  at  or  near  the  intersection  of  Marshall 
street  He  had  been  driving  east  on  the 
south  side  of  High  street  along  a  course 
about  4  feet  south  of  the  track  and,  when  at 
or  near  the  street  intersection,  turned  his 
horse  to  a  northerly  course  for  the  purpose 
of  driving  north  on  Marshall  street  Ac- 
cording to  the  testimony  of  plaintiff,  the  col- 
lision occurred  when  the  horse  had  crossed 
the  track,  and  tbe  car,  which  was  running  at 
unusually  high  speed,  struck  tbe  rear  part 
of  the  wagon  and  pushed  the  wagon  and 
horse  100  feet  or  more  along  the  track  until 
the  car  stopped.  Plaintiff  lost  consdousness 
at  the  instant  of  tbe  collision,  and  tbe  in- 
ference that  tbe  horse  and  wagon  were 
pushed  ahead  of  tbe  car  proceeds  from  taU' 
testimony  that  be  bad  reached  Marshall 
street  when  he  turned  northward,  and  there- 
fore was  In  a  place  100  feet  or  more  east 
of  the  place  where  the  horse  and  -  wagon 
were  found  after  the  collision,  and  upon  the 
testimony  of  witnesses  to  the  effect  that  the 
noises  of  tbe  collision  included  prolonged 
scraping  sounds  such  as  would  have  accom- 
panied tbe  sidewi&e  pushing  of  a  wagon 
along  a  pavement  The  wagon  was  not  over- 
turned, but  was  left  standing  on  tbe  south 
side  of  the  track,  a  front  wheel  and  the 
shafts  were  broken,  the  horse  was  found 
lying  on  the  north  side  of  tbe  track  de- 
tached from  the  wagon,  and  wltb  a  front 
and  hind  leg  broken. 

The  motorman,  a  wltnees  for  defendant. 


»For  otbar 


we  Huna  toplo  naA  KBT-NUIIBER  In  all  Ker-NumlMred  OifwU  and  Iiid«z«» 
*a8.  W.  SS8,724.nUB.A.138,28  Am.  8t  Rep.  EM. 
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denied  tliat  the  tunroe  end  wagon  w«re  inuh- 
ed  or  dragged  by  the  car.  He  states  that 
plaintiff  turned  In  front  of  the  car  after  It 
had  ^crossed  ACacrshall  street,  and  tl)at: 

"Just  as  the  horse  and  the  front  of  the  wagon 
got  across,  I  struck  it,  and  it  knocked  the  horse 
loose  from  the  yrtigon.  I  did  not  drag  either 
the  horse  or  wagon,  pust  struck  them,  and  the 
horse  went  on  one  side  and  the  wagon  on  the 
other.  I  Btrudc  the  horse  just  a  little  to  the 
front  of  the.  wagon,  just  caujiht  the  right  fore 
wheel  and  broke  it  and  the  right  shaft  I  was 
right  at  him  at  the  time  he  started  and  pat  his 
horae  on  the  track,  not  over  15  or  20  feet  The 
car  was  under  fuU  speed.  I  had  the  full  power 
on,  but  it  had  not  had  time  to  pick  up  full 
speed.  I  indge  I  struck  him  about  100  feet  on 
this  side  (west)  of  Marshall  street  I  bad  no 
idea  that  he  would  turn  acroes  the  track  before 
he  did." 

The  street  lights  were  burning,  and  the 
car  carried  a  headlight.  Plaintifr  ohserred 
the  car  when  it  was  at  the  intersection  of 
Lafayette  street,  a  block  eo&t  of  Harsball 
street,  and  noticed  that  the  car  was  ap- 
proaching at  a  rapid  speed,  but  did  not  no- 
tice tlkat  its  speed  was  uausually  high.  The 
car  was  more  than  500  feet  distant,  and 
plaintiff  states: 

That  he  was  then  starting  to  turn  the  horse 
to  make  the  crossing.  When  he  looked  again 
the  horse  had  just  crossed  the  track,  and  the 
car  was  still  200  feet  away.  "Q.  When  your 
horse  got  on  the  track  it  (the  car)  was  200  feet 
away?  A.  No,  when  the  horse  got  across  the 
track.  Q.  When  the  horse,  was  entirely  across 
the  track  the  car  was  200  feet  away?  A.  Yes, 
sir.  Q.  And  before  you  got  off  it  struck  the 
wagon  before  you  could  drive  off  the  track?  Is 
tiiat  what  you  tell  the  jury?  A.  Well,  I 
couldn't  say  it  was  exactly  200  feet  I  couldn't 
measure  looking  into  a  headlight  after  night 
I  might  be  mistaken  Just  exactly  how  far  away 
It  was." 

Plaintlir  offered  no  evidence  which  dear- 
ly or  definitely  estimated  the  rate  of  speed 
at  which  the  car  aproached.  Witnesses  de- 
scribed the  speed  as  "very  fast"  and  "faster 
than  usual."  Plaintiff  himself  stated  that 
usually  cars  ran  along  that  track  at  about 
12  miles  per  hour,  and  he. thinks  the  car  in 
question  must  have  been  running  at  twice 
that  speed.  We  quote  from  his  testimony 
on  cross-examination: 

"Now,  how  could  yon  tell  how  fast  this  car 
was  running  if  it  was  simply  coming  before  you 
and  all  yon  could  see  was  the  headli^t?  A. 
Well —  Q.  Turn  around  and  look  at  the  jury 
and  tell  die  jury  how  you  could  teU.  A.  Well, 
because  I  could  tdl.  •  •  ♦  Because  I  could 
see  it  up  there  at  Lafayette  street,  and  then  it 
caa^t  me  before  I  could  get  across  the  track. 
Q.  Came  a  whole  block  while  you  were  going 
4  feet?  A.  Xes,  sir;  not  4  feet,  while  1  was— 
Q.  About  how  far  did  yon  move?  A.  Well,  I 
moved  at  least  8  feet.  Q.  Moved  at  least  8 
feet?  A.  Yes,  sir.  Q.  ^at  was  as  fast  aa 
you  could  move?  Did  you  whip  your  horse 
any?  A.  No,  sir.  Q.  IMd  you  make  any  effort 
to  get  him  across  faster  so  that  he  could  get 
out  of  the  way?  A.  No,  sir.  Q.  Tou  think 
not?  Now,  could  you  tell  that  the  car  was 
running  faster  than  usual?  A.  I  thought  it 
was.  Q.  How?  A.  Yes,  sir.  Q.  How  fast 
does  it  usually  run  down  there?  A.  Well,  I 
Judge  about  12  miles.  Q.  About  what?  A. 
About  12  miles  an. hour.  Q.  And  how  fast  was 
it  running  ihii  night?  A.  It  must  have  been 
mhnisg  twice  that  fast     Q.  Twice  that  fast? 


Just  coming  like  the  wind  there,  was  It?  A. 
It  surely  must  have.  Q.  Must  have  been  in 
order  to  run  600  feet  wnlle  you  drove  8  feet. 
That  is  what  you  tell  the  jury,  is  it?  You  drove 
about  8  feet  after  vou  saw  it  leave  Lafayette 
street;  is  that  right?  A.  I  drove  that  far  any^ 
way." 

The  horse,  described  as  an  ordinary  d^lv- 
ery  horse,  was  traveling  at  an  ordinary 
walk,  or  about  4  miles  per  hour,  and,  in 
traveling  from  a  point  4  feet  south  of  the 
track  to  a  point  which  would  place  him  Just 
north  of  the  track,  must  have  traversed  a 
distance  of  not  less  than  16  feet,  or  twice 
that  estimated  by  plaintiff,  whose  ideas  of 
distance  and  measurements  seems  to  be  most 
vague  and  inaccurate.  PlaintifTs  estimate  of 
the  speed  of  the  car  had  no  evidentiary  val- 
ue since,  confessedly.  It  .was  based  upon 
premises  which  could  not  have  been  true. 
To  run  from  Lafayette  street  to  the  place  of 
collision  while  plaintiff's  horse  was  travel- 
ing 16  feet,  the  car  would  have  traveled  at 
a  rate  exceeding  125  miles  per  hour — a  man- 
ifest Impossibility. 

[1]  Under  all  the  facts  and  circumstances 
adduced  in  evidence,  the  inference  most  far 
vorable  to  plaintiff  is  that  the  car  was  run- 
ning at  a  speed  not  exceeding  20  miles  per 
hour;  that  the  usual  speed  of  cars  along 
that  stretch  of  track  was  not  in  excess  of  12 
miles,  and  that  running  a  car  at  a  greater 
speed  under  the  described  conditions  would 
have  been  negligence.  In  allowing  such  an 
Inference  we  are  not  unmindful  that  the 
physical  effects  of  the  collision  strongly  tend 
to  negative  the  contention  of  plaintiff  that  a 
car  at  high  speed  struck  his  light  wagon 
broadside  and  pushed  it  and  the  horse  ahead 
100  feet  without  demolishing,  or  even  over- 
turning, the  .wagon.  The  imreasonableness 
of  this  story  lies,  not  in  the  statement  that 
the  car  was  being  run  at  an  unusual  and 
negligent  rate  of  speed,  but  In  the  statement 
that  the  horse  and  wagon  were  pushed  so 
great  a  distance  without  even  overturning  the 
wagon  or  throwing  plaintiff  from  his  seat; 
The  motorman's  assertion  that  the  force  6f 
the  impact  was  centered  on  the  rear  of  the 
shaft  and  separated  the  horse  from  the  wag- 
on, throwing  the  horse  to  the  right  and  push- 
ing the  front  of  the  wagon  around  to  the  left, 
is  reasonable,  but  It  tends  to  support  plain- 
tiff's contention  that  the  car  was  running  at 
an  unusual  and  negligent  rate  of  speed.  The 
conclusion  that  the  car  was  being  negligently 
operated  at  an  unusual  and  dangerous  speed 
has  the  support  of  substantial  evidence,  and 
the  court  did  not  err  in  refusing  to  hold,  as 
a  matter  of  law,  that  plaintiff  had  failed  in 
his  proof  of  the  pleaded  act  of  negligence. 

[2,  3]  The  most  serious  question  presented 
by  the  demurrer  to  the  evidence,  .which  de- 
fendant contends  should  have  be«i  given,  re- 
lates to  plaintiff's  own  conduct.  Despite  the 
failure  of  defendant  to  plead  contributory 
negUgence  as  an  affirmative  defense,  if  the 
evidence  most  favorable  to  plaintiff  indispu- 
tably convicts  him  of  negligence  whldi  di- 
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rectly  contrltmted  to  his  injury,  the  court 
should  have  peremptorily  directed  a  verdict 
tor  defendant. 

At  the  time  when  plaintiff  turned  from  a 
place  of  safety  to  drive  across  the  track  he 
was  about  100  feet  west  of  Marshall  street, 
and  the  car  had  already  crossed  that  street, 
since  it  could  not  have  been  a  greater  dis- 
tance from  the  place  of  collision  than  80  feet. 
There  was  no  other  vehicle  on  the  street  in 
that  block;  plaintiff,  before  he  made  the 
turn,  was  In  a  place  of  safety,  and  there  was 
no  reason  for  him  to  anticipate  that  the  car 
would  not  run  between  street  intersections 
at  the  highest  usual  rate  of  speed.  He  says 
he  supposed  it  was  running  at  such  speed, 
which  he  placed  at  12  miles  per  hour,  but  at 
that  rate  the  car  .would  have  reached  the 
place  of  the  crossing  in  4^  seconds,  and 
plaintiff  must  have  known  that  unless  the 
motorman  reduced  the  speed  of  the  car,  a  col- 
lision would  occur,  since  that  brief  time 
would  not  suflSce  for  his  wagon  to  cross  the 
track  and  reach  a  place  of  safety.  Conse- 
quently, on  his  own  showing,  he  appears  to 
have  deliberately  left  a  place  of  safety  for 
one  of  known  danger — to  have  unnecessarily 
incurred  a  risk  of  Injury — relying  upon  the 
motorman  to  avoid  the  danger  which  he  him- 
self should  not  have  encountered.  Such  con- 
duct has  been  so  uniformly  and  repeatedly 
denounced  as  negligence  in  the  reported  cas- 
es that  a  review  or  citations  of  the  authori- 
ties would  be  superfluous.  It  was  to  avoid 
the  hard  consequences  of  the  application  of 
the  rule  of  contributory  negligence  in  such 
cases  that  the  humanitarian  doctrine  was 
evolved,  but  plaintiff  does  not  plead  negli- 
gence under  that  rule  and,  of  course,  cannot 
be  allowed  to  recover  upon  a  cause  not  plead- 
ed. His  only  charge  being  negligence  to 
which  contributory  negligence  is  a  complete 
defense,  and  such  negligence  being  indisputa- 
bly established  as  a  matter  of  law,  the  court 
erred  in  not  directing  a  verdict  for  defend- 
ant 

The  Judgment  is  reversed,  and  the  cause 
remanded.   All  concur. 


MERRICK  V.  TRAVELERS'  INS.  CO, 
(No.  12019.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

July  8,  1916.    Rehearing  Denied 

Nov.  6,  1916.) 

Insttbarcb  «=9668(11)— Action  on  Lifk  In- 
SUBANCE  Policy  —  Question  foe  Juby  — 
Death  isom  Gadbe  Inbureo  Aqainst. 
In  action  on  life  insurance  policy  of  a  den- 
tist insuring  against  "septic  poisoning,  tbe  re- 
sult of  extemu  inoculation  through  accidental 
contact  with  septic  matter,"  evidence  that  de- 
ceased was  so  inoculated  from  a  patient  af- 
flicted  with   pyorrhea,  with   testimony   of   ex- 
perts as  to  conclusions  to  be  drawn  from  sub- 
sequent  symptoms   of  deceased,   although    op- 
posed by  the  testimony  of  experts  of  defendant, 
aeld  to  warrant  submission  to  tbe  jury  of  the 


question  whether  death  resulted  from  the  cause 
insured  against. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $8  1745,  1763,  1764;  Dec.  Dig.  «=> 
668(11)  J- 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Thos.  J.  Seehorn.  Judge. 

"Not  to  be  officially  published." 

Action  by  Ollie  B.  Merrick  against  tbe 
Travelers^  Insurance  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Vinton  Pike,  of  St.  Joseph,  and  O.  C.  Mos- 
man,  of  Kansas  City,  for  appellant.  Se- 
bree,  Conrad  &  Wendorff,  of  Kansas  City, 
for  respondent 

JOHNSON,  J.  This  is  an  action  on  a 
policy  of  accident  insurance  issued  by  de- 
fendant to  WUliam  C  Merrick,  a  practicing 
dentist  in  Kansas  City,  who  died  April  24, 
1912,  while  the  policy  was  in  force.  A  rider 
attached  to  the  policy  provided  that: 

"Subject  otherwise  to  all  of  its  conditions  and 
provisions  this  policy  covers  septic  poisoning, 
tbe  result  of  external  inoculation  through  ac- 
cidental contact  with  septic  matter." 

Plaintiff,  who  la  the  widow  of  the  insured 
and  the  beneficiary  named  in  the  policy,  c<«- 
tends  that  tbe  death  of  ber  husband  was  the 
result  of  external  inoculation  through  ac- 
cidental contact  with  septic  matter,  and 
therefore  that  she  is  entitled  co  the  indem- 
ity  provided  in  the  policy.  Defendant  de- 
nies that  such  was  the  cause  of  the  deatli 
of  the  insured,  and  insists  that  the  evidence 
of  plaintiff  fails  completely  to  sustain  ber 
action,  and  leaves  the  cause  of  the  death  in 
the  field  of  conjecture  and  speculation.  The 
trial  court  thought  otherwise,  denied  defend- 
ant's request  for  a  directed  verdict,  and 
submitted  issues  of  fact  to  tbe  Jury.  Verdict 
and  judgment  were  for  plaintiff,  and  defend- 
ant appealed. 

The  facts  and  circumstances  of  tbe  last 
sickness  and  death  of  the  insured,  disclosed 
by  the  evidence  of  plaintiff,  were  as  follows: 
Merrick  apparently  was  in  good  health,  but 
had  l>een  afflicted  for  two  weeks  or  more  with 
a  slight  cold  and  its  attendant  Inflammation 
of  the  nasal  mucous  membrane,  but  the  cold 
and  Inflammation  had  almost  disappeared  at 
tbe  time  of  bis  alleged  infection.  He  was 
working  in  his  office  on  the  teeth  of  a  patient 
who  was  suffering  from  a  virulent  and  ad- 
vanlied  attack  of  pyorrhea,  a  disease  which 
causes  the  formation  and  ooElng  of  pus  at 
the  base  of  the  affected  teeth.  The  patient 
suddenly  coughed  with  explosive  violence, 
ejecting  a  spray  of  saliva  into  tbe  doctor's 
face.  Tbe  assistant  to  tbe  doctor  testified 
that:    ■ 

He  was  fitting  a  bridge  in  the  patient's  month 
and  his  face  '^as  down  so  low  he  could  not 
get  out  of  the  way  as  he  generally  did.  •  •  • 
Dr.  Merrick  bad  bis  fingers  in  Hall's  mouth 
at  the  time  of  these  coughing  spells.  Hall 
was  reclining  in  tbe  chair  and  the  doctor  was 
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ben^nc  OT«r  him.  He  waa  sot  bending  oyer 
bim.  He  wae  down  in  his  tece  looking  into  bis 
mouth  at  these  front  teeth,  and  that  had  oc- 
curred on  other  dates  in  the  same  way,  but  at 
other  times  the  doctor  was  not  holding  anything 
and  could  get  away." 

The  next  day  the  doctor  and  Mrs.  Mer- 
rick attended  a  matinee,  and  on  leaving  the 
theater  he  complained  of  a  headache.  After 
returning  home,  the  pain  which  was  In  the 
forehead  Just  above  the  nose  seemed  to  in- 
crease and  extended  around  to  the  ear.  Ue 
slept  little  that  night  The  next  day  be 
dressed,  but  reclined  all  day  and  snflFered 
from  the  pain,  which  did  not  abate.  The 
next  morning,  which  was  Monday,  be  went 
to  the  office  to  keep  an  appointment,  but  re- 
turned home  at  1  o'dock  in  a  taxicab  and 
was  suffering  intensely  from  the  pain  in  his 
forehead  and  ear.  He  went  to  bed  and  bad 
the  family  physician  called,  who  made  an  ex- 
amination.   The  physician  teetifled: 

"I  examined  him  all  over  and  his  nose  the 
best  I  could  without  an  artificial  light  The 
mucous  membrane  was  red,  swollen,  and  in- 
flamed, hot  you  might  say,  no  watery  fluid  be- 
ing discharged  from  his  nose.  No  redness  of 
the  eyes,  and  his  throat  was  not  red,  if  I  re- 
member correctly.  None  of  the  symptoms  of 
a  cold." 

A  specialist  I>r.  Hamilton,  was  called  In 
to  treat  the  nose,  and  other  doctors  were 
called  in  consultation.  In  time  tbe  pain  de- 
creased, but  the  patient  gradually  grew 
weaker  and  developed  symptoms  of  mental 
aberration.  Constantly  but  gradually  he 
grew  worse  and  died  April  24th,  about  three 
months  after  he  became  bedfast  Bpidemlc 
spinal  meningitis  was  prevalent  in  the  city, 
and  the  patient  exhibited  many  symptoms  of 
that  disease,  and  the  attending  physician 
certified  that  it  was  tbe  cause  of  his  death. 
The  expert  evidence  introduced  by  plaintiff 
strongly  negatives  such  conclusion.  One  of 
tbe  physicians  called  Into  consultation,  Dr. 
Skoog,  a  specialist  in  diseases  of  that  diar- 
acter,  made  a  lumbar  puncture  into  tbe 
spine  and  drew  off  some  of  the  fluid  from  tbe 
sac  covering  the  entire  spinal  cord  and  brain. 
Tbe  experts  agree  that  the  fluid  would  have 
contained  the  bacteria  of  mflningltls  if  the 
patient  were  suffering  from  that  disease. 
Dr.  &»koog  testified : 

"This  fluid  was  clear.  I  examined  it  in  my 
laboratory  personally;  contained  no  ba.cteria. 
I  looked  especially  for  the  germs  of  meningitis, 
especially  the  epidemic  meningitiB,  because 
there  was  quite  a  bit  of  that  around  the  city  at 
the  time;  but  they  were  not  present  none  of 
them.  •  •  •  From  my  investigation,  basing 
my  conclusions  solely  on  that,  he  was  not  suf- 
fering from  any  form  of  meningitis  or  cerebro- 
spinal meningitis." 

The  symptoms  of  tbe  patient  also  were 
similar  to  those  of  certain  syplillltic  attacks, 
and  Dr.  Skoog  tested  the  fluid  for  syphilis 
germs,  but  found  none.  Later  another  spe- 
cialist  made  tbe  Wasserman  test  "with  a 
negatlTe  result;  there  was  no  evidence  pres- 
ent" 

A  specimen  of  bloody,  thick  pus  wblcb  ex- 
uded from  the  imtlent's  nose  was  taken  by 


a  bacteriologist,  who,  after  making  a  culture, 
found  it  contained  the  virulent  type  of  tbe 
germ  known  as  the  "staphylococcus  albus." 
This  germ  is  always  present  in  the  pus  of 
pyorrhea,  and.  not  only  produces  septic  mat- 
ter  wblcb  is  another  name  for  pus,  but  Is  a 
part  of  it;  pus  or  septic  matter  being  com- 
posed of  the  germs  and  tbe  organic  tissue 
they  have  broken  down.  PlalntltTs  experts 
separate  these  pus  germs  into  two  classes, 
the  virulent  and  nonvirulent;  the  latter  be- 
ing the  quiescent  germ  which  floats  in  the 
air,  lodges  on  the  clothing,  skin,  hair  and 
under  the  finger  nails.  Tbe  germ  In  that 
state,  they  say,  is  ordinarily  harmless  even 
if  it  reaches  a  favorable  culture  fleld  in  the 
bo^dy.  But  when  tbe  germ  wblcb,  to  quote 
tbe  language  of  one  of  the  witnesses,  "has 
been  associated  with  septic  pus,  which  has 
been  doing  damage,  tearing  down  healthy 
tissue,  has  already  proven  itself  to  be  a  dis- 
ease producer,"  finds  lodgment  on  Inflamed 
mucous  membrane  or  any  other  good  culture 
ground  In  tbe  body,  it  sets  to  work  and  by 
reproduction  enlarges  the  fleld  of  Its  destruc- 
tive activity.  Tbe  opinion  of  plaintiff's  ex- 
perts is  that.  If  virulent  germs  from  pus 
coughed  into  tbe  face  of  tbe  dentist  were 
inhaled  and  lodged  on  mucous  membrane 
weakened  by  Inflammation,  they  could  and 
would  begin  destructive  operations,  travel 
by  multiplication  through  the  nasal  passage 
to  the  brain,  and  produce  the  symptoms  and 
results  of  tbe  malady  which  caused  the  death 
of  tbe  Insured. 

This  hypothesis  is  contradicted  by  defend- 
ant's exi>ert8,  but  at  this  stage  of  tbe  case 
we  are  not  Interested  in  evidentiary  con- 
tradictions and  disputes.  The  question  the 
demurrer  to  the  evidence  raises  for  our  de- 
cision is  this:  Is  tbe  evidence  of  plaintiff's 
experts  reasonable,  and,  U  believed  by  the 
triers  of  fact,  would  it  point  with  certainty 
to  accidental,  external  inoculation  from  8ei>- 
tic  matter  as  tbe  proximate  cause  of  the 
death  of  the  insured  ? 

The  parties  contracted  with  reference  to  a 
highly  technical  subject  and  knew  that  any 
Judicial  inquiry  Into  a  cause  founded  upon 
the  stipulation  in  the  rider  would  involve 
the  Investigation  and  comparison  of  the  opin- 
ions of  experts  in  the  science  of  septic  poi- 
soning and  the  selection  therefrom  of  the 
evidentiary  hypothesis  which  appeared  most 
reasonable  to  tbe  unscientific  minds  of  tbe 
triers  of  fact 

To  sustain  her  burden  of  proof  plaintiff 
was  not  required  to  adduce  uncontradicted 
opinion  evidence,  but  only  audi  evidence  as 
would  seem  reasonable  to  the  common  under- 
standing, consistent  with  itself  and  its  basic 
facts  and  which,  if  accepted,  would  exclude 
any  other  oonduaion  than  that  the  alleged 
cause  of  tbe  fatal  disease  was  the  actual 
proximate  cause.  Her  evidence  deals  with 
every  possible  cause  of  diseases  manifested 
by  tbe  symptoms. of  the  one  in  question  and 
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deflottely  ezclades  from  the  sphere  of  rea- 
sonable Inference  all  other  causes  than  that 
alleged,  viz.,  that  virulent  germs  which  were 
a  part  of  septic  matter  were  accidentally 
brought  into  the  nasal  passage  where  by 
natural  processes  they  thrived,  multiplied, 
and  found  their  way  to  the  brain,  producing 
a  condition  wbldti  resulted  In  the  death  of 
the  snfterer. 

The  conclusion  that  such  was  the  cause 
does  not  involve  the  arbitrary  selection  of 
one  from  two  or  more  causes  for  only  one 
of  whldi  defendant  would  be  liable,  nor  the 
building  of  inference  upon  inference.  It 
rests  squarely  upon  its  basic  facts  which, 
though  numerous,  are  structural  elements  of 
a  single  evidentiary  foundation.  The  c«se 
in  hand  is  distinguishable  from  those  cited 
in  the  brief  of  defendant  where  the  plaintiff 
was  held  to  have  failed  in  his  proof.  To 
say  that  plaintiff  has  not  sufficiently  proved 
her  cause  would  be  to  hold,  in  effect,  that  no 
liability  based  on  the  stipulation  In  the  rider 
could  be  proved  If  the  experts  of  the  re- 
spective parties  disagreed.  The  court  did 
not  err  in  sending  the  case  to  the  Jury. 

Other  points  raised  by  defendant  have 
been  carefully  examined  and  are  ruled  not 
well  taken. 

There  is  no  prejudicial  error  in  tl»e  record, 
and  the  Judgment  is  affirmed.    All  concur. 


GOODEN  V.  MODERN  WOODMEN  OP 
AMERICA. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  6^  1916.     Rehearing  Denied 

Nov.  27,  1916.) 

1.  iNstraAHCE  4=3825(2)— Fratkbnai,  Benefit 
Inbubancb— Actions— SxjFFiciitNOT  of  Ev- 

IDKNCE. 

In  an  action  on  a  benefit  certificate,  where 
defendant  admitted  the  issuance  of  the  certifi- 
cate, and  plaintiff  proved  the  death  of  the  mem- 
ber, and  that  she  was  the  beneficiary,  she  made 
out  a  prima  facie  case,  and  the  trial  court  can 
be  convicted  of  error  in  refusing  a  peremptory 
instruction  for  defendant  only  on  a  showing 
that  either  a  suspension  of  the  member  or  his 
abandonment  of  the  insurance  was  established 
so  conclusively  as  to  take  away  from  a  jury  any 
right  to  make  a  contrary  finding. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  2008 ;   Dec.  Dig.  «8=»825(2).] 

2,  Insurancb  «=817(1)  —  Fbatebnal  Bene- 
fit Insubancb  —  Actions  —  Bubden  of 
Pboof. 

When  a  prima  facie  case  is  made  by  plain- 
tiff in  an  action  on  a  benefit  certificate,  the  bur- 
den is  on  defendant  to  establish  an  affirmative 
d^ense  to  the  satisfaction  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1999.  2000;  Dec.  Dig.  «=>817a).] 
8.  Insitkanob  <Ss>825(1)— Fbaterrai.  Benefit 

Insubancb— Action— Question  fob  Jubt. 
Though  the  evidence  in  support  of  an  af- 
firmative defense  in  an  action  on  a  benefit  cer- 
tificate is  uncontradicted,  the  issue  must  be  sub- 
mitted to  the  jury  to  determine  the  credibiiit? 
of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  8  2009 ;  Dec.  Dig.  <8=>826a).] 


4.  Tbiai.  «=s>141  —  QuBSTioirs  of  Law  akd 
Fact— CoNCLTJsrvBWEss  of  Evidence. 

If  plaintiff  admits  that  ddCendant's  evidence 
in  support  of  an  affirmative  defense  is  true,  or 
if  the  evidence  is  such  that  plaintiff  is  condn- 
sively  bound  by  it,  there  is  no  question  for  tint 
jury,  but  oidy  one  of  law  for  the  court 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  336;   Dec.  Dig.  <8=9l41.] 

5.  Insubancb  «3»826(1)— Benefit  Insubancb 
— Actions— Question  fob  Jubt. 

In  an  action  on  a  benefit  certificate,  evi- 
dence held  insufficient  to  show  the  authenddty  of 
a  letter  by  the  decedent,  stating  that  he  had 
dropped  the  insurance,  or  to  prove  abandonment 
so  conclusively  as  to  overcome,  as  matter  of 
law,  plaintifTs  prima  fade  case. 

[Bd.  Not& — For-  other  cases,  see  Insuraaoe, 
Cent  Dig.  {  2009;  Dec.  Dig.  <Ss>825(l).] 

6.  Insurance  «s>82S(2>— Benefit  Insu&amob 
—Actions— Pebkmptobt  Instbuction. 

In  an  action  on  a  benefit  certificate,  where 
plaintiff  introduced  in  evidence  the  same  record 
reUed  upon  by  defendant  to  show  nonpayment 
of  assessment  by  decedents,  if  such  record 
showed  that  the  assessments  bad  not  been  paid, 
plaintiff  was  bound  thereby,  and  a  peremptory 
instruction  should  have  been  given  for  defend- 
ant 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  2009 ;    Dec.  Dig.  «=3825(2).] 

7.  Appbai,  and  Erbor  «=»907(4)— Revibw— 
Pbebuuftionb— Mattes  Okitted  fbox  Bw>- 

OBD. 

Where  the  validity  of  the  Judgment  is  at- 
tacked for  insufficiency  of  the  evidence,  or  on 
the  ground  that  the  evidence  contained  no  is- 
suable determinative  fact  to  be  submitted  to  the 
jury,  an  appellate  court  will  not  convict  the  trial 
court  of  error  where  the  entire  evidence  is  not 
presented  in  the  abstract 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2911;   Dec  Dig.  «8=»907(4).] 

8.  Appeal  and  Bbbob  «=»907(4)— Review— 
Pbebuhftions— Matter  Omitted  frou  Rec- 
ord. 

In  an  action  on  benefit  certificates  in  which 
the  defense  is  nonpayment  of  assessments  and 
suspension  of  the  decedent,  where  the  record 
shows  that  the  books  of  the  local  camp  for  the 
years  1901-1913  were  admitted  in  evitfence,  but 
the  abstract  fails  to  show  their  contents  for  the 
years  1907-1911,  the  Court  of  Appeals  cannot 
reverse  the  finding  of  the  jury. 

[EkI.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  2911 ;  Dec.  Dig.  <S=>»07(4).] 

9.  Appeal  and  Ebbob  «=»662(1)— Recobd— 
Confuct. 

The  contention  of  defendant  that  it  abstract- 
ed all  that  the  records  show  as  to  the  payment 
of  assessments  by  decedent,  cannot  be  accepted 
by  Court  of  Appeals  where  the  record  shows  that 
the  account  for  five  years  was  admitted  in  evi- 
dence, and  is  not  abstracted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  {  2860 ;   Dec.  Dig.  «=>662(1).J 

10.  Afpkai.  and  Ebrob  •=>585(1)— Record- 
Defects— Correction  . 

Where  the  record  shows  that  the  accounts 
for  certain  years  introduced  in  evidence  are  not 
abstracted,  it  is  not  incumbent  on  the  respond- 
ent to  supply  the  deficiency  by  filing  an  addition- 
al abstract;  the  burden  of  showme  invalidity 
of  the  judgment  bdng  on  the  appellant 

[Bd.  Note. — ^For  other  CRses.  see  Appeal  and 
Error,  Cent  Dig.  U  2686-2688,  2^0-2694, 
2604;  Dec.  Dig.  «8i=»585(l).] 

Appeal  from  Circuit  Court,  Adair  County; 
O.  D.  Stewart.  Jndge. 
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Action  by  Emily  Qoodea  against  the  Mod- 
em Woodmen  of  America.  From  a  Judg- 
ment for  plalntur,  defendant  appeals.  Af- 
firmed. 

Truman  Plants,  of  Warsaw,  111.,  W.  O. 
Goodson,  of  Macon,  and  F.  M.  M<^aTld,  of 
Springfield,  for  appellant.  Weatberby  & 
Frank  and  Campbell  &  Ellison,  all  of  Kirks- 
Tille,  for  respondent 

TRIMBLB,  J.  In  1898  tbe  defendant  is- 
sued to  William  Gooden  a  benefit  certificate 
of  insurance  for  $1,000,  payable  at  bis  death, 
if  in  good  standing,  to  his  mother  Emily 
Gooden.  He  died  April  16,  1914.  Defendant 
refused  to  pay,  and  plaintifC  brought  this 
suit  She  recovered  Judgment  in  the  trial 
court. 

The  defense  Is:  First,  that  Gooden  was 
suspended  for  nonpayment  of  assessments 
for  the  months  of  January,  February,  and 
March.  1914,  and  nonpayment  of  dues  payable 
March  31,  1914;  second,  that  Gooden  bad 
abandoned  the  policy  as  evidenced  by  a  letter 
which  defendant  claims  Gooden  wrote  to  it 
-In  December,  1913. 

The  existence  of  the  benefit  certificate  and 
the  membership  of  Gooden  (barring  the  alleg- 
ed suspension  and  abandonment)  having 
been  admitted,  the  plaintilT  proved  his  death, 
and  that  she  was  the  beneficiary,  and  rested. 
The  defendant  then  undertook  the  burden 
of  proving  the  suspension  and  the  abandon- 
ment. At  the  conclusion  of  the  evidence,  de- 
fendant asked  a  peremptory  instruction  di- 
recting the  Jury  to  return  a  verdict  for  it, 
which  was  refused.  All  other  instructions 
asked  by  defendant  were  given,  and  there  is 
no  objection  to  the  one  Instruction  given  for 
plaintiff;  nor  is  any  point  made  on  tbe  ad- 
mission or  exclusion  of  evidence.  Consequent- 
ly the  refusal  of  tbe  peremptory  Instruction 
to  find  for  defendant  is  the  only  matter  of 
which  it  complains. 

[1-3]  Of  course,  before  the  trial  court  can 
be  convicted  of  error  in  this  regard  the  rec^ 
ord  must  show  that  either  a  suspension  or  an 
abandonment  was  established  so  conclusively 
as  to  take  away  from  the  Jury  any  right  to 
make  a  contrary  finding.  The  admission  that 
defendant  had  issued  the  benefit  certificate 
to  Gooden  and  that  he  was  a  member  of  the 
order,  coupled  with  plaintiff's  proof  that  he 
was  dead  and  that  she  was  the  beneficiary, 
made  out  a  prima  facie  case  for  plaintiff. 
Bange  v.  Supreme  Council  Legion  of  Honor, 
179  Mo.  App.  21,  161  S.  W.  652.  When  that 
is  done,  the  burden  is  on  the  defendant  to 
establish  an  affirmative  defense  to  the  satis- 
faction of  the  Jury.  And  even  though  the 
evidence  in  support  of  such  defense  is  un- 
contradicted, still  the  issue  must  be  submit- 
ted to  tbe  Jury  In  order  that  they  may  de- 
termine the  credibility  of  that  evidence. 
Tbe  court  In  suidi  case  cannot  direct  a  vw- 
dlct.  Winn  v.  Modem  Woodmen,  167  Mo. 
App.  1,  187  S.  W.  292;   TroU  T.  Protected 


Home  Circle,  161  Mo.  App.  719,  141  S.  W. 
916;  Prints  v.  Miller,  233  Mo.  47,  loc.  dt.  49, 
186  S.  W.  19;  MUliken  v.  Tliyson  Com.  Co., 
202  Mo.  637,  loc  dt.  655,  100  S.  W.  604; 
Hunter  y.  Wethlngton,  206  Mo.  284,  loa  dt 
293,  103  S.  W.  543,  12  Ann.  Caa.  629 ;  Mow- 
ry  V.  Norman,  204  Mo.  173,  loc.  dt  191, 
103  S.  W.  16 ;  Wolff,  adm'x,  v.  Campbell,  110 
Mo.  114,  19  S.  W.  622 ;  Kelly  v.  Knights  of 
Father  Matthew,  179  Mo.  App.  608,  162  S.  W, 
682. 

[4]  The  above  statement  of  the  rule  pre- 
supposes that  the  evidence  is  of  such  diarac- 
ter  as  to  present  a  question  of  credibility  for 
the  Jury  to  pass  upon.  If  plaintiff  admits 
that  defendEint's  evidence  is  tme,  or  if  tbe 
evidence  is  such  that  plaintiff  is  conclusively 
bound  by  It,  then  there  la  no  question  for 
the  Jury,  but  only  <me  of  law  for  the  court 
A  careful  examination  and  statement  of  de- 
fendant's evidence  and  Its  character  is 
therefore  necessary  in  order  to  determine 
whether  tbe  case  comes  under  the  general 
rule  requiring  the  submission  of  the  issues  to 
the  Jury  or  whether  it  is  within  one  of  the 
exceptions  to  the  rule. 
'  [f ]  The  prlndpal  witnesses  for  the  defend- 
ant were  Connor,  the  local  camp  clerk,  and 
McNamara,  the  Head  Clerk,  or  Secretary,  at 
Rock  Island,  III.,  who  was  assistant  Bead 
Clerk  at  tbe  time  the  matters  testified  about 
transpired.  By  the  clear  and  explldt  terms 
of  tbe  insurance  contract,  a  failure  to  pay 
any  assessment  on  or  before  tbe  last  day  ot 
the  month  for  which  it  was  levied,  or  a  fail- 
ure to  pay  dues  by  the  time  required  therefor, 
ipso  facto,  worked  a  suspension  of  the  mem- 
ber and  rendered  the  policy  null  and  void. 
So  that  if  it  were  established  that  deceased 
had  failed  to  pay  the  assessment  for  either 
January,  February,  or  March,  1914,  or  to  pay 
the  dues  payable  on  or  before  March  31, 
1914,  the  certificate  was  void,  and  plaintiff 
must  foil. 

To  prove  this  nonpayment  of  assessments 
and  dues,  tbe  defendant  Introduced  the  "pass 
report"  of  the  local  camp  sent  to  the  office 
of  the  Head  Clerk  in  Febmary,  1914.  This 
pass  report  was  signed  by  the  presiding  offi- 
cer and  clerk  of  the  local  camp,  and  showed 
the  name  of  William  Gooden  as  having 
failed  to  pay  the  assessment)  for  January, 
1914,  known  as  assessment  294,  and  as  being 
suspended  for  that  reason.  The  pass  report 
of  the  local  camp  for  assessment  296,  levied 
for  February,  1914,  was  next  introduced  show- 
ing no  payment  by  WilUam  Gooden  of  said 
assessment,  nor  did  his  name  appear  among 
those  reinstated.  No  reference  whatever  is 
made  to  him  therein.  Likewise  pass  report 
of  the  local  camp  for  tbe  month  of  March, 
1914,  was  introduced  showing  no  payment  of 
assessment  for  that  month.  These  pass  re- 
ports were  identified  by  McNamara,  tbe  Head 
Clerk,  as  having  been  recdved  through  tbe 
mall  from  the  local  camp  In  tbe  regular 
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conrae  of  business.  No  objection  was  made 
to  tbe  Introduction  of  these  pass  reports. 

The  defendant  also  Introduced  as  Kxhlblt 
6  a  book,  Identified  by  Connor  as  the  "Ledger 
Account"  of  the  local  camp,  with  especial 
reference  to  pages  78  and  79,  showing  William 
Gooden's  account  with  the  local  camp  where- 
in he  had  paid  24  assessments  of  60  cents 
each  being  assessment  No.  270,  levied  Janu- 
ary, 1912,  to  and  Including  assessment  Xo. 
293,  levied  December,  1013,  but  no  payment 
of  assessments  after  that  time  or  after  as- 
sessment No.  293.  Connor  testified,  "That 
Is  the  last  assessment  reported  there."  He 
also  testified  that  the  last  payment  of  dues 
by  Gooden  were  those  payable  on  or  before 
December  31,  7&i3.  McNamara,  the  Head 
Clerk,  testified  that  no  assessments  on  ac- 
count of  William  Gooden  were  received  since 
December,  1913. 

The  Head  Clerk  further  identified  Exhibit 
J,  which  he  termed  waa  a  "permanent  record 
of  his  office,"  which  record  stated  that  a  no- 
tice of  suspension  was  mailed  to  William 
Uooden,  February  28,  1914.  McNamara  then 
testified  that  "under  the  rules  of  the  office" 
a  letter  accompanied  the  notice  of  suspension 
and  offered  copies  of  two  circular  letters 
from  the  head  office  to  William  Gooden,  urg- 
ing him  to  reinstate  himself  by  payment  of 
his  assessments  and  dues  If  In  good  health. 
The  copies  of  these  circulars  were  not  dated, 
but  McNamara  testified  that  the  original  of 
the  first  was  sent  out  under  date  of  February 

28,  1914,  and  the  second  under  date  of  March 

29,  1914.  He  then  produced  what  purported 
to  be  a  letter  signed  by  William  Gooden,  dat- 
ed April  2, 1914,  which,  among  other  things, 
said: 

"I  have  dropped  the  Woodmen  voluntarily 
with  the  advice  of  my  beneficiary.  I  gave  the 
camp  clerk  notice  to  that  effect  in  January." 

.  The  letter,  after  saying,  "It  is  useless  for 
me  to  go  into  detail  and  give  my  reasons 
why,"  nevertheless  proceeded  to  state  several 
matters  as  a  reason  for  his  action  and  closed 
by  saying  he  admitted  their  success  "by  drop- 
ping my  policy  in  the  Woodmen.  Very  sin- 
cerely yours,  Wm.  Gooden,  Camp  2147." 

Under  the  terms  of  the  Insurance  contract, 
suspension  for  nonpayment,  rendering  the 
policy  void,  was  not  affected  or  waived  by 
giving  or  falling  to  give  notice.  The  offer- 
ing in  evidence  of  the  alleged  notices  and  of 
the  letter  purporting  to  be  from  insured  was 
for  the  double  purpose  of  showing  that  Good- 
en impliedly  admitted  nonpayment,  and  that 
he  had  abandoned  the  policy;  the  notices 
being  shown  in  evidence  merely  as  a  means 
of  Identifying  the  letter  as  having  been  writ- 
ten by  insured  in  answer  to  them.  If  there 
could  be  no  question  as  to  the  authenticity 
of  this  letter  and  as  to  its  having  been  re- 
c^ved  in  answer  to  notices  sent  to  Gooden, 
it  would  seem  that  defendant  had  conclusive- 
ly established  its  defense,  and  that  there 
was  nothing  for  the  Jury  to  decide.    For  If 


the  letter  Is  genuine,  it  shows  a  clear  and 
unequivocal  abandonment  of  the  policy  or 
certificate.  But  McNamara  admitted  on 
cross-examination  that  be  knew  nothing 
personally  about  any  notices  having  been 
sent  to  Gooden  or  of  any  letter  having  been 
received  from  him.  All  he  knew  about  no- 
tices having  been  sent  was  based  on  the  cus- 
tom of  the  office  and  its  mode  of  doing  busi- 
ness. The  knowledge  be  had  was  obtained 
from  the  books  in  the  office.  No  evidence 
was  given  of  any  letters  having  been  prop- 
erly directed  and  stamped  or  mailed  to  Good- 
en, and  none  that  any  letter  from  him  was 
received  through  the  malls.  All  that  the 
witness  knew  of  the  letter  purporting  to 
be  from  Gooden  was  that  it  was  in  the  files 
of  defendant's  office,  be  never  having  seen  it 
until  after  this  controversy  arose.  No  evi- 
dence was  offered  to  prove  the  signature  to 
the  letter  as  being  Gooden's.  The  letter 
says  that  the  local  camp  clerk  had  been  noti- 
fied in  January,  yet  no  question  was  asked 
of  the  derk  to  corroborate  this.  In  such 
state  of  the  record  It  cannot  be  maintained 
that  the  authenticity  of  the  letter  was  estab-, 
Ushed,  and  the  abandonment  proved,  so  con- 
clusively as  to  overcome,  as  a  matter  of 
law,  plaintiff's  prima  fade  case.  It  was  a 
question  for  the  Jury  to  say  whether  defend- 
ant ever  received  a  letter  from  Gooden  and 
whether  the  letter  submitted  as  his  was 
genuine.  It  is  said  that  no  objection  was 
made  to  the  introduction  of  the  letter,  but 
this  was  not  an  admission  of  its  genuineness. 
Defendant  had  offered  evidence  tending  to 
show  that  letters  had  been  sent  to  Gooden 
urging  him  to  reinstate,  and  then  had  intro- 
duced the  purported  Gooden  letter,  found  in 
the  files,  as  a  letter  received  from  him  in 
answer  to  those.  This  was  some  evidence 
sufficient  to  authorize  the  introduction  of  the 
letter  In  evidence  to  the  Jury.  They  could 
then  weigh  the  evidence  of  authentidty  for 
whatever  it  was  worth.  There  being  some 
evidence  authorizing  Its  admission,  an  ob- 
jection to  the  introduction  of  the  letter,  had 
it  been  made,  would  have  had  to  be  overrul- 
ed. Plaintiff  was  not  required  to  make  a 
useless  objection.  She  did  not  admit  the 
letter  to  be  genuine,  and  her  failure  to  make 
an  objection  that  must  of  necessity  have  been 
overruled  cannot  be  accepted  as  an  admis- 
sion that  the  letter  was  from  Gooden.  It 
was  still  incumbent  upon  defendant  to  shovr' 
that  the  letter  was  genuine  or  to  prove  facts 
raising  the  presumption  that  It  came  from 
Gooden.  The  testimony  in  support  of  the 
copies  of  the  notice  and  drculars  to  Gooden, 
and  of  the  finding  in  the  files  of  the  letter 
said  to  have  come  from  him,  rest  entirely 
upon  the  oral  testimony  of  the  Head  Clerk, 
and  his  knowledge  of  tbem  Is  derived  solely 
from  notations  made  on  these  instroments, 
coupled  with  his  knowledge  of  the  manner 
business  is  ordinarily  carried  on  by  his  office. 
At  the  same  time  be  cannot  say  who  made 
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these  notations,  nor  when  they  were  put 
there,  nor  how  the  circular  copies  or  the  let- 
ter came  into  the  BJtes,  or  when  or  who  put 
them  there.  Under  these  circumstances  the 
question  whether  the  letter  was  authentic 
or  not  was  for  the  jury. 

We  now  take  up  the  Question  of  whether 
a  failure  to  pay  assessments  was  conclusive- 
ly shown  or  not.  As  stated,  defendant's  evi- 
dence In  this  regard  was  the  pass  reports 
sent  to  the  head  office  by  the  officers  of  the 
local  camp,  the  oral .  evidence  of  the  Head 
Clerk  that  no  assessments  had  been  received 
from  Gooden  since  December,  1913,  and  De- 
fendant's Elzhlbit  6,  being  a  book  kept  by  the 
local  camp,  wherein  it  appeared  that  Gooden 
had  not  paid  any  assessment  after  December, 
1913. 

[6]  After  these  were  Introduced,  the  plain- 
tiff, in  cross-examination  of  defendant's 
witnesses,  established  the  fact  that  up  to 
the  year  1912,  the  Head  Camp  had  advised 
its  members  to  pay  as  much  as  a  year  In  ad- 
vance, and  that  a  number  of  members  had 
done  so,  and  the  local  camp  bad  sent  them 
In  to  the  Head  Camp.  Thereupon  the  plain- 
ttcr,  in  cross-examination  of  Connor,  the  lo- 
cal camp  derk,  identified  four  books  which 
the  latter  had  produced  at  the  trial,  and 
which  the  record  shows  were  marked  De- 
fendant's Exhibits  3,  4,  6,  and  6,  as  con- 
taining the  record  of  the  payments  made  by 
the  members  of  the-  local  camp,  beginning 
January  1,  1901.  PlalntifF  then  offered  the 
four  books  in  evidence.  The  last-named  book. 
Exhibit  6,  is  the  same  hook  and  exhibit  that 
defendant  offered  showing  that  no  assess- 
ment had  been  paid  by  Gooden  since  Decem- 
ber, 1913.  Consequently,  defendant  says  that 
plaintiff  having  identified  the  same  record 
book  as  a  record  kept  by  the  local  camp  and 
having  Introduced  it  in  evidence,  thereby 
vouched  for,  and  Joined  with  defendant  in 
asserting,  its  credibility,  accuracy,  and  cor- 
rectness. In  other  words,  the  record  book, 
Exhibit  6,  Is  a  record  agreed  upon  by  both 
parties,  has  been  identified  as  showing  the 
facts,  and  for  this  reason  must  be  accepted 
as  conclusively  binding  on-  both,  and  «-hia 
record  shows  the  failure  of  Gooden  to  pay 
any  assessments  after  December,  1913.  For 
this  reason,  defendant  says  the  failure  of 
Gooden  to  pay  the  assessments  of  January, 
1914,  and  thereafter  was  conclusively  estab- 
lished, leaving  no  question  for  the  Jury  to 
pass  upon.  Moreover  it  claims  that  the 
course  pursued  by  plaintiff  in  the  trial,  and 
the  iwsition  taken  by  her  in  her  brief,  Is  an 
admission  that  defendant  had  established 
that  Gooden  did  not  pay  said  assessments. 
Because  the  evident  purpose  of  plaintiff's 
cross-examination  as  to  payments  in  advance 
and  the  introduction  of  the  books  showing 
payments  from  January  1,  1901,  to  and  ta- 
dnding  December,  1913,  was  to  show  that  by 
advance  payments  made  in  those  years  by 
Gooden,  he  had  overpaid  and  consetinently 


did  not  owe  and  was  not  in  arrears  for  the 
assessments  of  Jsinuary,  1914,  and  thereaft- 
er. That  this  was  plaintiff's  purpose  is  fully 
borne  out  by  plaintiff's  position  taken  in  her 
brief.  And  if  the  foregoing  were  all  that  is 
in  this  case,  we  would  bold  that  the  above 
circumstances  take  the  case  out  of  the  oper- 
ation of  the  general  rule  hereinabove  stated 
as  to  the  procedure  where  plaintiff  has  made 
a  prima  fflcle  case.  For,  even  if  defendant's 
evidence  was  not  that  character  of  record 
evidence  which  would  conclude  plaintiff,  be- 
cause made  by  one  party  only,  yet  when 
plaintiff  introduced  the  same  record,  and 
thereby  vouched  f<M:  its  truth  and  correct- 
ness, she  became  bound  thereby  as  to  all  is- 
suable facts  which  such  record  unqualifiedly 
disclosed.  If  such  record,  thus  agreed  upon 
by  the  parties,  showed  that  the  assessments 
of  January,  1914,  and  thereafter,  or  any  one 
of  them,  were  not  paid,  then  there  remained 
no  room  for  reasonable  controversy,  and 
there  was  nothing  for  the  Jury  to  settle.  In 
that  event  the  court  should  have  given  de- 
fendant's iieremptory  instruction.  Ricbey  v. 
Woodmen  of  the  World,  163  Mo.  App.  235, 
146  8.  W.  461;  Darlington  Lumber  Co.  v. 
Missouri  Pacific  By.  Co.,  243  Mo.  224,  147  S. 
W.  1062. 

But  did  the  records  in  evidence  show  th^t 
any  assessment  or  dues  were  due  and  un- 
paid? And  this  brings  us  to  another  phase 
of  the  case.  The  plaintiff,  after  showing 
that  members  had  been  invited  to  pay  in  ad- 
vance, and  that  a  number  bad  been  in  the 
habit  of  doing  so,  then  showed  on  cross-ex- 
amination of  Connor,  the  number  of  assess- 
ments levied  by  defendant  from  the  assess- 
ment made  for  January,  1901,  down  to  and 
including  the  assessment  due  and  payable  in 
December,  1913,  and  also  showed  the  number 
of  assessments  made  for  each  year  from 
1901  to  1913,  both  inclusive.  The  books  and 
records  showing  these  assessments  and  the 
number  and  amounts  paid  by  Gooden  were 
then  Introduced  In  evidence  by  plaintiff. 
With  this  evidence  beforie  the  Jury  they  could 
determine  whether  or  not  Gooden  had  fail- 
ed to  pay  his  dues  or  the  assessments  lev- 
ied against  him  for  January,  1914,  and  there- 
after, or  whether,  by  advance  and  overpay- 
ments made  by  him,  defendant  had  received 
enough  to  cover  the  amounts  it  claimed  were 
not  paid.  -  With  all  the  evidence  before  the 
court  and  Jury,  the  latter  found  a  verdict 
for  plaintiff,  and  the  former  approved  the 
verdict 

[7,  •]  Now,  the  abstract  of  the  record, 
which  defendant  has  brought  to  this  court 
in  an  attack  upon  the  finding  and  Judgment, 
shows  the  contents  of  these  record  books  as 
to  assessments  and  dues  paid  by  Gooden  for 
the  years  1901,  1902,  1003,  1904,  1905,  and 
1906,  and  for  the  years  1912  and  1013,  but 
it  omits  or  falls  to  show  their  contents  as  to 
payments  by  Gooden  for  the  years  1907  to 
1911,  both  Inclusive.     In  other  words,  the 
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abstra<:t  does  not  bring  to  us  all  the  evidence 
that  the  court  and  Jury  had,  upon  which  the 
verdict  and  judgment  was  based.  In  that 
situation  how  is  this  court  able  to  say  that 
the  jury  had  no  evidence  on  which  to  base 
Its  finding  or  that  the  defendant  has  con- 
clusively shown  that  Gooden  owed  any  dues 
or  the  assessments  of  January  and  there- 
after and  failed  to  pay  them?  Where  the 
validity  of  the  Judgment  1b  attacked  upon 
the  ground  of  the  Insufficiency  of  the  evi- 
dence, or,  which  In  this  case  Is  the  same 
thing,  that  the  evidence  contained  no  Issuable 
determinative  fact  to  be  submitted  to  the 
Jury,  the  rule  Is  well  settled  that  an  appel- 
late court  will  not  convict  the  trial  court  of 
error  where  the  entire  evidence  Is  not  pre- 
sented In  the  abstract  McCarroU  v.  Kansas 
City,  64  Mo.  App.  283;  Crohn  v.  Modern 
Woodmen  of  America,  145  Mo.  App.  158,  120 
S.  W.  lOaa;  Sesslnghaus  Milling  Co.  v.  Hane- 
brlnk,  247  Mo.  212,  152  S.  W.  354,  Ann.  Cas. 
1914B,  875;  Knode  t.  Modem  Woodmen  of 
America,  171  Mo.  App.  377,  380,  157  S.  W. 
818;  O'Malley  v.  Heman  Construction  Co., 
255  Mo.  886,  392,  164  S.  W.  565^  The  account 
of  William  Gooden  for  the  years  1907  to  1911, 
both  inclusive,  which  Is  omitted  from  this 
record,  is  important  and  material,  In  the 
light  of  the  evidence  that  many  members  up 
to  1912  paid  as  much  as  a  year  In  advance. 
If  a  member  paid  a  year  In  advance  he  could 
not  know  how  many  would  be  needed  or  used 
In  that  year.  The  evidence  shows  that  the 
assessments  never  ran  higher  than  12  a 
year,  but  sometimes  ran  as  low  as  8  or  9 
according  to  the  number  needed  to  pay  death 
losses  for  that  year.  Consequently,  If  in  sudi 
advance  payments  more  money  was  paid  than 
was  needed  to  meet  assessments  for  that 
year  the  excess  should  be  applied  upon  sub- 
sequent assessments.  Plaintiff  contends  that 
the  records  known  as  Exhibits  3,  4,  5  and  6 
showed  the  number  of  assessments  levied,  the 
number  of  assessments  deceased  paid,  the 
amount  be  paid,  and  that  he  paid  all  that  was 
due  from  him,  and  was  therefore  In  good 
standing  at  the  time  of  his  death.  The  court 
and  Jury  with  all  the  records  before  them 
found  that  he  was;  and  in  the  absence  of 
these  five  years  from  the  record  we  are  not 
in  a  position  to  say  they  were  wrong. 

[1]  Defendant  contends  that  It  abstracted 
all  that  the  records  show,  but  we  cannot  ac- 
cept this  statement  in  opposition  to  the  rec- 
ord Itself  which  shows  on  Its  face  that  the 
rueords  contained  the  account  for  all  of  said 
years,  and  that  the  account  for  five  of  those 
years  Is  not  abstracted.  The  record  also 
shows  that  the  records  containing  the  entire 
account  was  introduced  in  evidence  by  plain- 
tiff. And  from  the  procedure  thereafter 
adopted  by  defendant,  as  shown  by  the  ab- 
stract of  the  record,  it  is  apparent  that  de- 
fendant understood  that  the  defendant's 
books,  as  offered  by  plaintiff,  contained  the 


account  of  William  Oooden  for  all  of  the 
years,  and  recognized  the  fact  that  they 
at  least  tended  to  support  plaintifTs  theory 
that  there  was  a  fund  on  hand  from  excess 
payments  made  by  him  sufficient  to  cover  the 
amounts  it  was  charged  he  had  failed  to  pay. 

[10]  It  is  also  urged  that  if  plaintiff  was 
not  satisfied  with  the  manner  in  which  de- 
fendant had  abstracted  the  records  showing 
Gooden's  account,  she  should  have  filed  an 
additional  abstract  supplying  the  deficiency. 
But  it  is  not  Incumbent  upon  the'one  who  has 
recovered  the  judgment  to  maintain  it  The 
burden  of  showing  its-  invalidity  is  on  the 
one  attacking  the  judgment.  Brand  v.  Can- 
non, 118  Mo.  595,  597,  598,  24  S.  W.  434.  Sec- 
tion 2048,  R.  S.  Mo.  1909,  provides  that  the 
respondent  "may,  if  dissatisfied"  with  appel- 
lant's abstract,  file  an  additional  abstract 
according  to  the  rules  of  the  court;  and  rule 
15  (169  S.  W.  xlU)  provides  that  the  respond- 
ent shall  file  such  additional  abstract  "as  he 
may  deem  necessary."  But  inasmuch  as  it 
was  not  necessary  for  plaintiff  to  show  what 
was  disclosed  by  the  account  of  Gooden  for 
the  years  omitted,  it  was  not  Incumbent  upon 
her  to  supply  the  omission.  Of  course,  if 
the  appellant's  abstract  did  not  show  on  Its 
face  that  there  were  some  records  not  ab- 
stracted, then  It  would  have  been  Incumbent 
upon  respondent  to  show  that  fact  by  fur- 
nishing an  abstract  of  the  omitted  part  It 
Is  when  this  is  the  case  that  we  understand 
it  is  necessary  for  the  respondent  to  file  an 
additional  abstract  if  he  would  question  tiie 
completeness  of  his  opponent's  abstract 

Finding,  as  we  do,  that  upon  the  question 
of  abandonment  there  was  an  issue  for  th» 
Jury,  and  that  upon  the  question  of  suspen- 
sion for  nonpayment  we  cannot,  owing  to  the 
state  of  the  record,  say  there  was  no  ques- 
tion for  the  jury  upon  that  Issue,  we  are  com- 
pelled to  affirm  the  Judgment.  It  Is  so  order- 
ed.   The  other  Judges  concur. 


PRATT  v,  IRWIN.    (No.  12078.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

July  3,  1916.    Rehearing  Denied 

Nov.  27,  1916.) 

1.  Bbokkbs  <S=»85(7)  —  Action  fob  Coioas- 

SION— E-VIDENCE— AnMISSlBtLlTT. 

In  action  for  real  estate  agent's  commis- 
slon,  a  defense  being  that  plaintiff  and  one  R. 
consrpired  to  malce  an  apparent  contraet  for  ex- 
change of  lands  with  defendant  which  R.  did 
not  intend  to  carry  out,  to  make  it  appear  de- 
fendant was  indebted  for  services  in  secaring 
such  contract,  it  was  not  error  to  admit  in  evi- 
dence the  final  contract  of  exchange  between, 
defendant  and  R.,  whereby  R.  assumed  the  pay- 
ment of  plaintiff's  commission,  wliich  R.  later 
refused  to  carry  out,  this  being  adnussible  as- 
having  a  direct  evidentiary  bearing  on  the- 
pleaded  issne  of  fraud  and  collusion  between 
plaintiff  and  R. 

[Ed.    Note. — For   other    eases,    see    BnAers. 
Cent  Dig.  |  112;  Dec  Dig.  «^=>85(7).l 
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2.  Bbokkbs    «s>e4<l)-H>adidaBftaoir->.Wfin< 
Rajutsd. 

An  agent  employed  to  procure  a  purchas- 
er of  bis  prindpal'a  land  is  deemed,  in  tl>e  ab- 
sence of  any  contractual  prOrision  to  the  coti- 
trary,  to  have  eatned  Us  commission  when  he 
procures  a  purchaser  with  whom  his  principal 
enters  into  a  written  contract  of  purchase  and 
sale,  whether  or  not  the  purchaser  afterwards 
refuses  to  perform  such  contractl 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  {  97;  Dec.  Dig.  «s>64(l).] 

3.  Bbokebs    «:s>dlC9  —  CoHiassion  —  Whxr 
Rabned— Contract  Pbovibionb. 

The  rule  that  a  broker  is  deemed  to  have 
earned  his  commission  by  seearine  a  contract 
with  a  purchaser,  altbooch  the  latter  after- 
wards refnses  to  perform  it,  does  not  forbid  a 
broker  and  his  client  from  stipulating  that  his 
commission  shall  not  accrue  until  the  sale  or 
exchange  be  consummated. 

[Bd.  Note.— For  other  caaea,  see  Brokers, 
Gent.  Dig.  t  97;  Dec.  Dig.  4t»M(2).l 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Clarence  A.  Bumey,  Judge. 

"Not  to  be  offldally  published." 

Action  by  Horace  Pratt  against  W.  M. 
Irwin.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Affirmed. 

Amos  A.  Knoop,  of  Kansas  City,  for  ap- 
pellant. Thomson,  Davis  &  Holmes,  of  Kan- 
sas City,  for  respondent 

JOHNSON,  J.  This  18  an  action  to  recover 
a  real  estate  agent's  commission.  The  ver- 
dict was  for  defendant,  and  plaintiff  ap- 
pealed. Plaintiff  lived  In  Kansas  City,  and 
defendant  in  Denver.  Both  were  agents  for 
a  land  company  doing  business  at  Denver. 
Defendant  owned  land  in  Colorado,  and  at 
a  meeting  of  land  agents  in  Kansas  City 
employed  plaintiff  to  procure  an  exchange  of 
his  land  for  land  in  MissourL  Afterward 
plaintiff  and  bis  cousin  Isaac  W.  Ray,  who 
owned  land  in  Missouri,  went  to  Colorado, 
met  defendant,  and  entered  into  negotiations 
fbr  the  exchange  of  a  farm  of  240  acres  In 
Colorado,  which  defendant  owned  for  one  of 
80  acres  in  Missouri  owned  by  Ray.  The 
parties  then  went  to  Kansas  City,  and  after 
defendant  bad  inspected  Ray's  farm  be  and 
Ray  entered  into  a  written  contract  for  the 
exchange  of  the  farms.  Two  days  later  they 
entered  into  a  supplemental  contract  correct- 
ing some  deficiencies  in  the  original,  and  on 
the  same  day  plaintiff  had  an  oral  agree- 
ment abont  the  commission  the  latter  was 
to  receive  from  defendant  According  to 
the  testimony  of  plaintiff  the  parties  agreed 
tbat  plaintiff  had  earned  the  <;pmmls8lon  and 
fixed  the  amount  at  $1,000,  which  defendant 
agreed  to  pay.  This  is  denied  in  part  by 
defendant  who  states  he  said  to  plaintiff: 
'^f  this  deal  Is  completed  and  the  papers  are 
transferred  I  -would  be  willing  to  pay  91,000," 
to  wblch  plaintiff  replied,  "Of  course,  I 
wooldnt  expect  a  commission  unless  the 
deal  is  completed." 

Afterward  Ray  refused  to  make  the  ex- 
change, and  defendant  brought  suit  against 


him  onthe'oftntraBt'At  Doivw.  niat  enit 
was  compromised  and  dismissed,-  and  a  new 
contract  of  exchange  was  entered  into  in 
whlcb  Ray  agreed  to  pay  plaintiff's  commis- 
sion. Plaintiff  denies  tbat  be  agreed  to  this 
substitution,  bnt  there  are  facts  and  circum- 
stances In  evidence  which  tend  to  diow  that 
the- new  contract  was  entered  into  by  Ray 
with  his  knowledge  and  consent  Ray  re- 
fused to  perform  tbat  contract,  and  defend- 
ant brought  suit  against  him  in  the  federal 
ooort  at  Kansas  City.  Then  plaintiff  began 
this  snit  and  obtained  service  on  defendant 
while  be  was  In  Kan^s  City. 

The  answer  alleged  that  plaintiff  and  Ray 
entered  into  a  conspiracy  "to  bring  about  an 
apparent'  contract  between  the  said  Ray  and 
the  said  defendant  for  the  very  purpose  of 
making  it  appear  that  the  defendant  was 
indebted  to  the  said  plaintiff  for  services  In 
bringing  about  said  contract  when  in  truth- 
and  In  fact  the  said  Isaac  W.  Ray  did  not 
intend  In  good  f&ith,  whlcb  the  plaintiff  well 
knew,  to  carry  out  any  such  contract,"  etc. 

[t]  The  court  took  this  issue  of  bad  faith 
away  from  the  Jury  in  an  instruction  given 
at  the  request  of  plaintiff,  and  we  refer  to  it 
now  only  in  answer:  to  the  point  urged  by 
plaintiff  that  the  court  erred  in  admitting 
in  evidence  the  final  contract  of  exchange  in 
which -Ray  assumed  the  payment  of  plain- 
tifTs  commission.  Such  evidence  clearly  was 
admissible  for  the  reason,  if  for  no  oth- 
er, tbat  it  had  a  direct  evidentiary  bearing 
on  the  pleaded  Issue  of  ooUusion  and  fraud 
between  plaintiff  and  Ray. 

We  are  asked  to  reverse  the  judgment  on 
the  ground  of  error  In  defendant's  Instruc- 
tions 4  and  6  given  by  the  court  The  objec- 
tion to  the  first  of  these  Instructions  Is  found- 
ed on  the  asserted  absence  of  any  evidence 
that  the  commission  would  not  be  earned 
"unless  the  deal  should  go  through  and  the 
title  papers  should  pass." 

[2,  3]  An  agent  employed  to  procure  a  pur- 
chaser of  bis  principal's  land  is  deemed,  in 
the  absence  of  any  contractual  provision  to 
the  contrary,  to  have  earned  his  commission 
when  be  procures  a  purchaser  with  whom 
bis  principal  enters  into  a  written  contract 
of  purchase  and  sale,  whether  or  not  the 
purchaser  afterwards  refuses  to  perform  such 
contract  Knlsely  v.  Leathe,  256  Mo.  841, 
166  S.  W.  257;  Bird  v.  Rowell,  180  Mo.  App. 
421,  167  S.  vr.  1172;  Lombard  v.  Sills,  170 
Mo.  Ap<J.  555,  157  S.  W.  93.  But  that  rule 
does  not  forbid  the  parties  from  stipulating 
tbat  the  commission  shall  not  accrue  until 
the  sale  or  exchange  be  consummated.  The 
conversation  between  the  parties  In  which 
they  agreed  upon  the  amount  of  the  commis- 
sion, as  detailed  by  defendant,  shows  that 
both  parties  understood  the  contract  of  em- 
ployment, which  was  oral,  to  mean  that 
plaintiff  would  not  be  entitled  to  his  com- 
mission until  the  ticdiange  of  farms  was 
actaally  made. 
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The  jury  \reire  entitled  to  Infer  tbat  gach 
were  the  terms  of  the  employment,  and  on 
this  hypothesis  plaintiff  would  not  be  enti- 
tled to  recover  in  this  action.  Other  objec- 
tions to  this  Instruction  are  obviously  Ul- 
founded,  and  are  ruled  against  plaintUf. 

The  sixth  instruction  is  free  from  the 
fault  of  assiuning  as  proved  a  fact  contro- 
verted in  the  evidence. 

There  is  no  prejudicial  error  In  the  record, 
and  the  Judgment  Is  affirmed.     All  concur. 


DASO  ▼.   JEFFERSON  CITY   BRIDGE   & 
TERMINAL  CO.    (No.  12182.) 

(Kansas  City  Court  of  Appeals.     Missouri. 
Nov.  6,  1916.) 

1.  Trial   «=»ffi3(4)— Ikbtbuction— Ionobing 
Issues— Last  Clear  Chancis. 

Where  plaintiff,  \rhile  backing  his  automo- 
bile out  of  his  driveway  into  the  street,  was 
struck  by  a  street  car,  an  instruction  direct- 
in);  verdict  for  him  if  the  motorman  was  neg- 
ligent and  omitting  qualification  as  to  his 
contributory  negligence,  even  if  based  on  the 
humanitarian  idea^  is  faulty,  in  not  submitting 
discovery  of  imminent  peril  in  time  to  avoid 
the  collision. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i  618;  Dec.  Dig.  «=»253(4).] 

2.  Tbial  «=»191(S)  —  IiTSTSncTiONB  AlssuM- 
iMO  Facts— Nequoence  of  Motobuar. 

Evidence  held  tnsufficient  to  warrant  as- 
sumption in  instruction  that  the  motorman  had 
his  head  turned  looking  at  passengers  frolick- 
ing in  the  car. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  430;  Dec.  Dig.  «=>191(8);  Negligence, 
Cent  Dig.  g  858.] 

3.  Tbiai,  «=9253(4)— Irstbuotions— Ighobing 
Issues— Last  Clea:2  (Thance. 

Where  plaintiff,  while  bating  hia  automo- 
bile out  of  his  driveway  into  the  street,  was 
struck  by  a  street  car,  an  instruction  directing 
verdict  for  defendant  if  plaintiff  was  guilty  of 
contributory  negligence  is  erroneous,  if  it  fails 
to  qualify  by  submitting  the  humanitarian  rule. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.   §   613;    Dec.   Dig.   «=»253(4).] 

4.  Street  Railboads  «=9l03(3)— Injxibies  to 
Persons— Last   Oueab   Chance— Inbtbuo- 

TIOK. 

Contributory  negligence  of  a  person  who,  in 
backing  his  car  out  of  his  driveway,  collided 
with  a  stret  car,  does  not  bar  his  recovery  un- 
der the  humanitarian  rule. 

lEA,  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  t  219;   Dec.  Dig.  <S=9l03(3).] 

Appeal  from  Circuit  (3ourt,  Cole  Ck>unty; 
Jack  O.  Slate,  Judge.  . 

"Not  to  be  officially  published." 
Action  by  Don  A.  Daso  against  the  Jeffer- 
son City  Bridge  &  Terminal  Company.    Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Irwin  &  Haley,  of  Jefferson  City,  for  appel- 
lant. Pope  &  Lohman,  of  Jefferson  City,  for 
respondent 

ELLISON,  P.  J.  Plaintiffs  action  was  In- 
stituted   to   recover    damages   for.  personal 


Injury  received  In  a  collision  vrKb  one  of 
defendant's  street  cars  on  a  street  in  Jeffer- 
son City,  and  also  for  partial  destruction  of 
his  automobile  in  the  same  collision.  He  re- 
covered Judgment  for  $25  for  injury  to  him- 
self and  $75  to  hls'  automobile. 

It  seems  that  plaintiff  resided  on  a  street 
in  a  block  between  cross-streets  in  Jefferson 
City,  and  that  he  had  a  private  driveway 
from  the  street  into  bis  premises  which  he 
used  iB  getting  bis  automobile  in  and  out; 
that  defendant's  street  railway  track  is  on 
this  street,  and  in  getting  out  of  bis  prem- 
ises it  was'  necessary  for  him  to  back  bis 
machine  across  the  sidewalk  and  defendant's 
track.  At  the  time  of  the  collision  plaintiff 
had  backed  out  and  stopped  on  tbe  sidewalk. 
He  got  out  and  "cranked"  the  machine  to 
start  tbe  engine.  He  got  In  and  andertook 
to  back  across  the  track  wben  be  was  struck 
by  defendant's  street  car. 

The  case  was  based  on  two  theories,  one 
that  defendant  was  guilty  of  negligence  and 
plaintiff  was  not,  and  on  tbe  humanitarian 
rule.  There  was  evidence  tending  to  show 
that  defendant's-  motorman  was,  and  also 
that  he  was  not,  guilty  of  negligence.  So 
there  was  evidence  tending  to  show  tbat 
plaintiff  was,  and  also  was  not,  guilty  of  con- 
tributory negligence.  Furthermore,  there 
was  evidence  tending  to  show  that  the  motor- 
man  discovered  plaintiifs  peril,  or, .  in  tbe 
exercise  of  ordinary  care,  might  have  dis- 
covered it  in  time  to  have  avoided  the  col- 
lision. 

Objection  Is  made  to  tbe  instructions  given 
at  plaintiff's  instance.  The  first  one  is  a 
mere  abstraction  mingled  with  an  argument. 
Its  tendency  was  harmful,  and  it  should  be 
omitted,  ^e  second  should  have  the  words, 
"the  Jury  believe  from  the  evidence  that," 
between  tbe  words  "IT*  and  "he,"  near  the 
middle  of  tbe  instruction. 

[1]  The  fourth  instruction  directs  a  verdict 
for  plaintiff  if  it  was  believed  the  motorman 
was  negligent,  and  omits  any  condition  or 
qualiflcation  as  to  plaintUFs  contributory 
negligence.  If  it  be  said,  in  excuse  for  this, 
that  the  instruction  is  based  on  the  humani- 
tarian idea,  It  is  still  faulty,  in  not  submit- 
ting tbe  motorman's  discovery  of  bis  immi- 
nent peril  in  time  to  have  avoided  tbe  col- 
lision. 

[2]  There  was  evidence  tending  to  prove 
tbat  the  motorman  bad  bis  bead  turned  to 
those  back  in  the  car  and  was  engaged  in 
a  bandying  cdnversation  with  them.  There 
was-  also  evidence  tending  to  prove  tbat  be 
was  not,  that  he  was  looking  "bumming  a 
tune"  to  himself,  when  some  one  in  the  car 
Jocosely  referred  to  it,  and  be  merely  turn- 
ed bis  head  and  made  a  remark,  and  tliat  at 
this  moment  there  was  no  car  on  the  track, 
nor  was  there  any  wben  he  turned  his  face 
forward.  In  these  circumstances,  It  wa» 
error  for  Instruction  6  to  assume  as  a  fact 
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that  the  motormaii  had  bi?  head  tamed  "look- 
ing at  iMunengera  frolicking  In  the  car."    • 

What  we  have  said  as  to  Instruction  4  wlU 
apply,  sabatantlaUr,  to  Instruction  6. 

[3]  As  there  Is  to  be  another  trial,  we  will 
add  that  defendant's  Instruction  B  directs  a 
verdict  If  plaintiff  was  guilty  of  contributory 
ne^igence;  It  should  hare  proceeded  to  qual- 
Uy  by  submitting  the  theory  of  the  humani- 
tarian rule.  In  Instruction  C,  the  last  line 
as  to  plaintiff  being  free  from  negligence 
should  be  ooiltted. 

[4]  The  court's  modification  of  instruction 
D  for  defendant  was  proper,  since  it  took 
such  modification  to  properly  state  the  hur 
manltarlan  rule.  The  first  clause  i^ould  be 
omitted  altogether,  since  plaintiff's  contribu- 
tory negligence  is  not  a  bar  to  his  recoT- 
ery  under  the  humanitarian  rule.  The  word 
"wantonly"  towards  the  close  of  the  instruc- 
tion should  also  be  omitted. 

So  we  think  the  court's  modification  of  In- 
Btructlou  F  was  proper. 

While  the  record  shows  that  each  party  re- 
garded tlte  case  as  involving  the  humani- 
tarian rule,  we  suggest  that  the  petition  be 
so  ammded  as  to  clearly  embrace  that  phase 
of  the  case.  Qihut  is  to  say,  it  should  more 
explicitly  state,  without  leaving  to  inference, 
that  the  motorman  saw  plaintiff  in  imminent 
peril,  or.  In  the  exercise  of  ordinary  care, 
might  have  seen  him,  in  time  to  have  avoided 
the  collision. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded.   All  concur. 


MBTROPOMTAN  PAVING  00.  v.  OIBARD 
INV.  CO.    (No.  12146.) 

(Kansas  C!ity  (k)urt  of  Appeals.     Missouri. 

Nov.  6,  1916.     Rehearing  Denied 

Nov.  27,  1916.) 

McniCtPAI,   COBPORATIONS   4=3336(1) — Stbkst 

IicFBOTXUBNT— Delatino  Awasd  or  CON- 

TKACT  wrrBouT  Rkadvkbtibino. 
Where  a  city  ordinance  for  a  street  paving 
improvement,  approved  October  7,  1912,  pro- 
vided that  the  work  should  be  completed  within 
120  days  after  the  contract  was  awarded,  with 
extensions  for  bad  weather,  and  the  board  of 
public  works,  October  12,  1912,  pubUshed  a 
notice  inviting  bids  for  the  work,  and  but  one 
bid  was  submitted,  which  was  opened  October 
25,  1912,  when  action  was  deferred  until  May 
14,  1913^  when  the  board  awarded  the  contract 
to  the  bidder  on  the  bid  filed  and  opened  Octo- 
her  25th,  ordering  that  the  work  be  completed 
in  120  days,  such  delay  of  seven  montaa  in 
awarding  the  contract,  after  receiving  the  bid 
and  opportunity  to  other  contractors  to  bid 
had  been  closed,  constituted  an  abandonment  of 
the  proceeding,  and  was  a  practice  that  might 
be  perverted  to  the  destruction  of  real  competi- 
tive bidding,  so  that  the  owner  of  a  special  tax 
bill  issued  for  the  paving  work  could  not  recov- 
er thereon;  the  city  ofEKcers  had  made  time  of 
the  essence  of  the  proceeding,  and  could  not  so 
arUtraiily  delay  the  awarding  of  the  contract 
without  readvertising  for  bida 

[EJd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $  860 ;  Dec.  Dig.  «=» 
336(1).] 


Appeal  from  Clicnlt  Court,  Buchanan  Coun- 
ty; Cbas.  H.  Mayer,  Judge. 

Suit  by  the  Metropolltafi  Paving  C!ompany 
against  the  Glrard  Investment  Ck>mpany. 
From  a  Judgment  for  plain  tiff,  defendant  ap- 
peals.   Judgment  reversed. 

W.  B.  Norrls,  of  St  Joseidi,  for  appellant. 
Ben  J.  Woodson,  of  St.  Joaeph,  for  respond- 
ent 

JOHNSON,  J.  This  is  a  suit  on  a  special 
tax  bill  of  a  series  issued  by  the  dty  of  St 
Joseph  for  the  paving  of  Penn  street  between 
Sixteenth  and  Twenty-Sixth  streets.  A  trial 
without  the  aid  of  a  Jury  resulted  in  a  Judg- 
ment for  plaintiff,  the  owner  of  the  tax  bill, 
and  the  cause  is  here  on  the  appeal  of  defend- 
ant 

The  proceedings  for  the  paving  of  the  street 
were  Inaugurated  at  a  meeting  of  the  board 
of  public  works  held  on  July  12, 1912,  and  re- 
sulted In  the  preparation  and  submission  to 
the  council  of  an  ordinance  for  paving  the 
street  with  an  asphaltic  concrete  pavement 
in  accordance  with  plans  and  specifications 
prepared  and  filed  by  the  dty  engineer.  This 
ordinance,  known  as  No.  6193,  was  passed  by 
the  council  and  approved  by  the  mayor  Octo- 
ber 7,  1912,  and  It  contained  the  provision: 

"Said  work  to  be  completed  within  120  days 
after  the  contract  shall  be  awarded,  provided 
that  the  time  fixed  for  the  completion  hereof 
shall  be  extended  for  such  length  of  time  as  the 
contractor  may  be  actually  and  necessarily  pre- 
vented from  pursuing  said  work  by  reason  of 
bad  weather,"  etc. 

On  October  12,  1912,  the  board  of  public 
works  pubUshed  a  notice  to  contractors,  In- 
viting them  to  bid  on  the  work,  stating, 
among  other  things: 

"Proposals  for  the  above  work  will  be  receiv- 
ed until  eleven  o'clock  a.  m.  Friday  Oct.  26, 
1912,  and  will  be  opened  and  read  at  the  office 
of  the  board  of  public  works.  Specifications, 
contracts,  blank  forms  and  any  other  informa- 
tion relative  to  the  above  work  may  be  had  in 
the  engineering  department  of  the  board  of  pub- 
lic works.  The  right  to  reject  any  and  all  pro- 
posals is  reserved. 

The  board  met  at  the  time  stated  in  the  no- 
tice, opened  the  bid  of  plaintiff,  who  was 
the  only  bidder,  and  then  Altered  of  record 
the  following  order: 

"On  motion  action  was  deferred  in  awarding 
the  contract  for  paving  and  otherwise  improv- 
ing Penn  street  from  Sixteenth  to  Twenty- 
Sixth  street  as  provided  for  by  special  ordinance 
No.  6,193,  approved  October  7,  1912." 

All  further  prooeedlnga  were  suspended  un- 
til May  14,  1913,  when  the  board  met  and 
awarded  the  contract  to  plaintiff  on  the  bid 
filed  and  opened  on  October  25th.  Ten  days 
later  the  contract  finally  awarded  "was  enter- 
ed into"  between  plaintiff  and  the  board,  and 
the  order  of  the  board  recited  that  the  work 
should  be  completed  within  120  days  from 
that  date.  It  appears  from  the  testimony  of 
members  of  the  board  who  were  introduced 
as  witnesses  by  plaintiff  that  plaintiff  was 
a  reliable  and  responsible  contractor,   and 
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80  regarded  by  the  board,  and  that  ttae  rea- 
sons of  the  board  for  deferring  action  in 
awarding  the  contsact  were  that  the  plaintiff, 
who  was  the  only  bidder  npon  a  number  of 
street  improTements  for  which  the  board  had 
advertised  for  bids  at,  or  near,  the  time  of 
the  advertisement  in  the  pres^it  case,  would 
not  be  able  to  prosecute  the  work  on  all  at 
the  same  time;  that  plaintiff  would  not  be 
able  to  complete  the  paving  of  Fenn  street 
without,  interruption  by  cold  weather,  and 
that  it  was  desirable  that  such  interruption 
be  avoided.    One  member  testified: 

"If  we  thought  a  contractor  couldn't  ^t 
through  with  the  work,  we  would  defer  action 
on  it  and  award  the  contract  when  we  thought 
the  weather  would  permit  going  ahead  with  the 
work.  •  •  •  Q.  But  in  a  case  like  this,  where 
the  bid  was  all  right,  and  it  was  just  a  ques- 
tion of  the  approachmg  weather,  as  you  have 
testified,  was  it  not  your  custom,  the  custom  of 
the  board  of  public  works,  to  award  the  con- 
tract, unless  the  contractor  requested  you  not 
to?  A.  Certainly  we  would  award  the  contract 
if  he  wanted  it;    if  not,  defer  action." 

Another  member  said: 

"Q.  When  ordinances  were  passed,  became 
effective  in  the  fall  of  the  year,  what  was  the 
general  policy  of  the  board  of  public  works  of 
the  city  of  St.  Joseph,  Mo.,  in  letting  the  con- 
tracts under  those  ordinances  in  the  fall  of 
the  year?  Did  you  let  them  tlien,  or  pass  them 
until  spring  go  the  work  could  begin  in  the 
spring?  A.  We  generally  passed  them  until 
spring,  for  several  reasons:  Because,  in  the 
first  place,  if  a  contractor  has  to  apply  for  an 
extension  of  time,  he  sacrifices  6  i>er  cent,  of 
the  contract  price.  We  thought  it  was  the  duty 
of  the  board  of  public  works  to  protect  the  con- 
tractor in  that  respect,  you  know.  We  did  the 
same  with  sewer  contracts,  and  so  forth.  Q. 
Why  did  you  do  that?  A.  We  did  it  because 
we  thought  the  conditions  would  probably  not 
be  in  proper  shape,  and  that  they  would  have 
everything  ready  to  start  in  the  spring." 

It  is  argued  by  defendant  that  the  delay 
of  seven  months  in  awarding  the  contract, 
after  the  bid  had  been  received  and  the  op- 
portunity to  other  contractors  to  bid  had 
been  closed,  constituted  an  abandonment  of 
the  proceeding  and  was  a  character  of  pro- 
ceeding which,  if  allowed  to  be  continued 
by  the  board  would,  or  might,  t^id  to  open 
the  door  to  fraud  and  favoritism — 
"that  such  action  had  the  effect  of  giving  re- 
spondent seven  months  in  addition  to  the  120 
days  provided  in  the  contract  for  the  perform- 
ance of  the  work,  enabling  him  to  gather  his 
materials,  organize  his  force,  and  prepare  for 
the  doing  of  the  work,  which  advantages  were 
denied  to  other  prosi;>ective  bidders,  and  were 
not  disclosed  in  the  notice  to  contractors." 

In  support  of  this  argument  we  are  dted 
to  our  decision  In  Marshall,  to  Use,  v.  Wis- 
dom, 127  Mo.  App.  640,  106  S.  W.  1078.  In 
that  case,  as  in  this,  the  Initiatory  ordinance 
in  prescribing  a  time  for  the  completion  of 
the  work  made  time  of  the  essence  of  the 
proceeding,  and  vitally  differentiated  the 
case  from  that  of  Jaicks  v.  Middlesex  In- 
restmoit  Co.,  201  Mo.  Ill,  98  S.  W.  759, 
where  the  ordinance  failed  to  fix  a  time  for 
the  completion  of  the  work.  We  held  in  the 
Wisdom  Case,  and  perceive  no  reason  for  al- 


tering that  view,  that  where  property  oVn- 
ers  and  contractors  are  notified  by  the  ordi- 
nance that  time  Is  essential,  they  are  assur- 
ed, In  effect,  that  the  proceedings  will  be  con- 
ducted to  the  point  of  the  execution  of  the 
contract,  without  nnnsnal  delay  and  with 
the  usual  expedition  of  a  man  who  la  In  a 
hurry  to  have  his  work  done,  and  express 
such  haste  in  the  terms  of  his  proposal  to 
bidders.  That  the  ordinance  in  the  Instant 
case  was  Intended  to  convey  the  assurance 
that  the  contract  would  be  awarded  and  en- 
tered Into  without  nnnsnal  delay,  and  that 
the  work  would  be  expected  to  be  done  dur- 
ing the  winter  months.  Is  mantfested,  not 
only  by  the  provision  fixing  a  time  for  the 
completion  of  the  paving,  but  also  by  the  In- 
clusion of  a  stipulation  for  an  extension  of 
time  to  cover  delays  In  the  prooecutlon  of  the 
work  caused  by  bad  weatiier.  Xhere  Is  no 
suggestion  In  the  wording  of  the  ordinance 
and  notice  to  contractors  that  by  means  of 
the  expedient  of  postponing  the  awarding 
of  the  contract  after  the  closing  of  all  op- 
portunity to  others  to  bid,  the  period  for  do- 
ing the  work  would  be  stret(4ied  from  120 
days  to  11  months  and  the  successful  bidder 
be  given  all  the  advantages  which  might  ac- 
crue from  such  enlargement,  particularly  the 
advantage  of  escaping  the  retarding  and  ex- 
pensive obstructions  of  winter  weather.  The 
only  difference  in  fact  between  this  case  and 
the  Wisdom  Ose  is  that  in  the  latter  the 
city  awarded  the  contract  and  then  delayed 
entering  into  it,  while  here  the  awarding  of 
the  .contract  was  deferred.  But  this  is  a  dis- 
tinction without  a  substantial  difference  in 
practical  results.  In  either  case  the  prac- 
tice pursued  is  one  that  easily  might  be  per- 
verted to  the  advantage  of  a  favored  con- 
tractor and  the  destruction  of  real  competi- 
tive bidding.  Paraphrasing  what  we  said  In 
the  Wisdom  Case,  it  Is  but  fair  to  presume 
that  if  bidders  had  known  that  instead  of 
120  days  in  which  to  complete  the  work,  they 
would  have  almost  a  year,  other  and  lower 
bids  would  have  been  filed.  If  we  should 
tolerate  the  suggestion  that  the  city  officers 
may  delay  arbitrarily  the  awarding  of  the 
contract  without  readvertlsing  for  bids  In 
cases  where  they  have  made  time  of  the 
very  essence  of  the  proceeding,  we  would 
give  sanction  to  a  rule  which,  not  only  might 
be  destructive  of  real  competition,  but  would 
open  the  door  to  fraud  and  favoritism.  The 
city  ofllcers  will  not  be  allowed  to  place 
themselves  in  a  position  where  they  may  say 
to  a  favorite  contractor,  "Yon  may  choose 
your  own  time  and  season  to  do  this  work," 
and  say  to  all  others,  "You  must  do  it  with- 
in a  specified  time  and  under  disadvanta- 
geous conditions." 

The  learned  trial  Judge  erred  In  not  ren- 
dering Judgment  for  defendant,  and  it  fol- 
lows that  the  Judgment  for  plaJntlff  should 
be  reversed.    It  Is  so  ordered.    All  concur. 
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SHINE  y.  SHENB.    (No.  11808.) 

(Kansas  City  Court  of  Appeals.     MlBsonrl. 

Oct  2,  1916.    Rehearing  Denied 

Not.  6,  191&) 

1.  TnvoiCB  «=>37(^— Desebtioh— Eftobt  to 
EiTFECT  Reconciliation. 

Whei«  a  husband  is  not  blamelaas  for  liU 
.  wife's  leaving  him,  it  is  incumbent  on  bim  to 
make  some  effort  at  reconciliation  before  he  can 
secure  divorce  for  her  desertion. 

pSd.  Note.— B\>r  other  cases,  see  Divorce, 
Cent.  Dig.  i  114;  Dec.  Dig.  «=937(8).l 

2.  DiVOBCE    «c=»87(8)— DeBEKTION— BiTDBT    TO 
EtTFECT  BKCONOILIATION. 

Where  a  husband  was  to  blame  for  bis 
wife's  leaving  him  because  of  his  bringing  her 
to  live  with  his  mother  and  sisters  and  bis 
persistent  coldness  and  indifference,  and  he 
made  no  effort  to  obtain  her  return,  but  refused 
to  consider  the  possibility  of  reconciliation,  he 
could  not  secure  divorce  on  the  ground  of  deser- 
tion. 

[Bid.  Note. — ^For  other  cases,  see  Divorce,  Gent 
Dig.  (  114;    Dec.  Di«.  <8»S7(8).] 

3.  DrvoBCB  «=»37(8)— Desertion— Bftobt  to 
JBmcT  Rkconoiuation. 

Where  it  is  reasonably  clear  that  all  efforts 
upon  the  part  of  the  husband  to  effect  a  recon- 
ciliation would  prove  unavailing,  he  may  be  ex- 
cused from  making  such  efforts. 

fEd.  Note.— For  other  cases,  see  Divoroe,  Cent 
Dig.  i  114;    Dec.  Dig.  «=»37(8).]   ' 

4  DiTOBCX  «=>29— Gboundb— "Ikdiowities." 
Whether  certain  acts  and  conduct  constitute 
"indignities"  such  as  to  render  one's  condition 
intolerable  depends  on  the  situation  in  which 
that  one  is  placed,  the  tenderness,  delicacy,  and 
vital  nature  of  the  points  at  which  the  unhappi- 
ness  occurs,  the  constancy  with  which  the  irri- 
tation is  experienced,  and  the  effects  produced 
upon  one's  peace  of  mind  in  a  realm  where  peace 
of  mind  may  be  rightfully  sought  and  expected, 
for  mental  torture  may  be  more  keen  than  physir 
cal  suffering. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  $i  84-92,  94;    Dec.  Dig.  «=s»29. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indignity.] 

5.  DiVOEOT  «=»29-OBOtJKD»— "INDIONITIBB." 

A  couTM  of  condnct  constantly  persisted  in, 
showing  deepHseated  and  ineradicable  suspicion 
of  and  aversion  to  a  wife,  a  refusal  to  make 
even  a  slight  concession  in  regard  to  matters  in 
which  the  parties  have  mutuiu  rights  and  inter- 
ests, a  fixed  determination  not  to  allow  a  recon- 
ciliation or  to  bring  about  a  change  of  affairs, 
and  a  harsh  refusal  to  permit  the  wife  to  see 
or  even  caress  her  offspring  and  a  ruthless  and 
forcible  interruption  thereof  upon  the  public 
street,  constituted  in  the  aggregate  indignities 
to  her  of  the  most  wearing  and  painful  nature, 
destructive  alike  to  Ix>th  health  and  spirits. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
C«ait  Dig.  88  84-92,  94;    Dec.  Dig.  <8=>29.] 

6.  Divo«CB  e=>298(l)— Ctjstodt  of  Childbxn 

— PaTTLT  OT  PAiENTB. 

Under  Laws  1918,  p.  91,  providing  that  in 
divorce  proceedings  the  rights  of  parents  as  to 
CDStody  of  the  dmdren  shall  be  equal  and  such 
custody  shall  be  awarded  "only  as  the  best  in- 
terests of  the  child"  require,  the  custody  of  a 
diild  shonld  not  in  any  case  be  awarded  for  the 
purpose  of  gratifying  the  mere  feelings  and 
wishes  of  one  parent  or  the  other,  or  with  any 
idea  of  punishing  or  rewarding  either  parent; 
but  the  child's  welfare  should  be  the  supreme 
comsideratloD. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
(3ent  Dig.  U  781,  785;  Dec.  Dig.  «=298a).] 


7.  DrvoBCX  «s»296(l)— Custody  ov  Orildben. 
Where  both  divorced  parents  were  of  good 

moral  character,  but  the  husband  was  occupied 
with  an  exacting  business,  held,  the  best  inter- 
ests of  their  10  year  old  boy  required  placing 
him  with  his  mother  on  certain  conditions  as 
to  education,  religious  training,  and  visits  to 
bis  father. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  781,  785;   Dec.  Dig.  «=»298(1).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  E.  E.  Porterfleld,  Judge. 
"Not  to  be  officially  published." 
Action  by  John  J.  Shine  against  Margaret 
M.  Sbine,  In  which  defendant  filed  a  cross- 
bill. From  a  Judgment  dismissing  both  peti- 
tion and  cross-bill,  both  parties  appeaL  Re- 
versed and  remanded. 

Marley  ft  Marley,  of  Kansas  City,  for 
plaintiff.  John  T.  Harding  and  Joseph  S 
Rust,  both  of  Kansas  City,  for  defendant. 

TRIMBLE,  J.  This  Is  an  action  for  di- 
vorce brought  July  20,  1914,  by  the  husband 
on  the  ground  of  desertion.  His  wife  filed 
a  cross-bill  charging  indignities.  After  a 
bearing,  the  court  refused  to  grant  a  di- 
vorce to  either  party  and  dismissed  both 
petition  and  cross-bill.  Both  sides  hare  ap- 
pealed. 

The  parties  were  married  Jane  12,  1901. 
At  the  very  outset  of  their  married  life  a 
step  was  taken  fraught  with  danger  to  their 
future  peace  and  hapidneas.  Instead  of  go- 
ing to  themselves  and  setting  up  a  home  of 
their  own,  the  husband  took  bis  young  bride 
to  live  in  a  home  with  bis  mother  and  two 
Bistera  One  of  the-  latter  was  a  school- 
teacher. The  other  sister  and  the  mother 
looked  after  the  household.  Necessarily,  the 
wife  was  In  a  somewhat  anomalous  and,  to 
say  the  least,  limited,  situation — without 
responsibility  and  without  authority  in  her 
own  home.  For  a  time^  while  the  wife  was 
yonng,  and  before  the  coming  of  a  child  had 
brought  its  trying  cares  and  sources  of 
household  irritation,  together  with  soberet 
views  of  life,  the  position  of  the  wife 
brought  forth  no  outbreaking  or  marked  nn- 
happlness.  The  record  does  not  go  Into  de- 
tails concerning  the  four  years  that  elapsed 
between  the  marriage  and  ihe  birth  of  a 
child.  Those  years  were  passed  over  with 
the  general  statement  that  there  was  in  the 
family  "no  open  Inharmony,"  no  open  quar- 
rel. It  Is  clear,  however,  from  little  side* 
lights  ui>0D  the  family  life,  gathered  from 
the  testimony  of  its  various  members,  that 
Inbarmonies  did  arise  from  time  to  time, 
and  though  each  of  them  appears  small  In 
itself,  yet,  as  they  arose  out  ot  the  situa- 
tion in  which  all  persons  were  placed,  and 
at  a  point  of  contact  so  close  and  so  con- 
stant, they  were  none  the  less  painful  and 
difficult  to  bear.  This  should  not  be  con- 
sidered as  casting  any  reflection  upon  the 
other  members  of  the  family.    Undoubtedly 
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they  were  and  are  ladies  of  cnltnre  andi 
refinement  and  deported  themselves  as  such. 
Doubtless  no  one  was  to  blame  for  the  in- 
harmony  that  did  exist;  it  was  the  inevi- 
table outgrowth  of  the  situation  hereinbefore 
referred  to.  But  although  inharmony  exist- 
ed to  some  extent,  the  occasions  of  open 
family  discord  had  not  yet  arisen  to  reveal 
to  the  wife  the  fact  that,  while  she  was 
nominally  in  the  family,  she  was  not  a  mem- 
ber of  it 

A  boy.  Pierce  W.  Shine,  was  born  July  12, 
1805.  From  this  time  the  wife's  acute  and 
wearing  nnbappiness  began.  Her  view  is 
that  her  husband  began  then  to  openly  man- 
ifest his  lack  of  affection  for  her  and  to 
treat  her  with  coldness  and  indifference; 
that  he  did  not  live  with  her  as  a  husband 
after  the  child  was  bom,  with  four  excep- 
tions, two  of  them  at  the  time  of  trips  to 
GarrolltiMi,  Mo.,  another  to  New  York  taken, 
especially  the  latter,  with  a  view  to  recon- 
ciling their  differences,  and  again  upon  an- 
other occasion ;  that  after  the  birth  of  the 
child  her  husband  never  kissed  her  or 
showed  any  affection  for  her;  that  during 
their  entire  married  life  he  never  to6k  her 
to  call  on  the  neighbors,  or  to  visit  any 
places  of  amusement,  except  once  to  a  lec- 
ture; that  sometimes  be  went  automobile 
riding  with  a  neighboring  family  and  left 
her  at  home;  and  that  she  was  otherwise 
ignored  and  left  to  herself.  Much,  if  not 
all  of  this,  Is  denied  by  the  husband,  al- 
though it  is  conceded  that,  after  the  arrival 
of  the  baby,  he  ceased  to  occupy  the  same 
room  with  his  wife.  The  parties  differ  in 
their  testimony  concerning  the  reason  for 
this.  The  husband  says  he  occupied  a  -dif- 
ferent room  because  the  boy  slept  with  her ; 
that  his  occupancy  of  a  separate  room  was 
on  account  of  the  presence  of  the  child,  for 
the  health  of  the  family,  at  her  suggestion, 
and  with  her  consent;  that  he  considered 
they  lived  together  as  husband  and  wife  un- 
til she  left  home  on  March  15,  1913 ;  that  he 
occupied  her  room  "off  and  on"  np  to  that 
date,  but  was  unable  to  say  how  much  of 
the  tiipe.  After  pressure  under  cross-exam- 
ination he  said,  he  occupied  her  room  and 
bed  one-third  of  the  time,  and  finally  said  it 
was  one  night  in  the  month,  perhaps  more. 
But  although  the  husband's  explanation  of 
his  absence  from  his  wife's  room  is  that  she 
'suggested  and  consented  thereto,  yet  the  tes- 
timony of  one  of  the  husband's  sisters  re- 
vealed the  fact  that  the  wife  complained  of 
that  situation  some  six  or  seven  years  be- 
fore the  separation,  when  the  boy  was  two 
or  three  years  cii,  and  that  the  wife 
charged  the  family  with  responsibility  for  it 
The  wife's  complaint  on  this  score  should 
not  be  regarded  as  disclosing  indelicacy  and 
lack  of  modesty,  or  a  coarse  demand  for  the 
fleshly  rights  of  marriage  Such  neglect  on 
the  part  of  a  husband  marks  too  well  ttie 
waning   and  death   of   conjugal    affection ; 


and,  with  no  reference  whatever  to  physical 
desires,  reveals  to  a  wife.  In  the  most  con- 
vincing way,  that  her  husband's  coldness 
and  indifference  is  not  superficial,  attribu- 
table merely  to  the  natural  reticence  of  a  si- 
lent and  busy  man,  but  is  unerringly  indica- 
tive of  the  fact  that  the  wife  is  indeed  out- 
side the  sphere  of  his  love  and  no  longer 
queen  of  his  heart  and  life.  And,  notwith- 
standing the  husband's  denial  of  the  charge 
of  coldness  and  indifference,  the  Impression 
forced  upon  us  by  a  study  of  the  record  in 
all  Its  bearings  Is  that  the  charge  is.  In 
large  degree,  true.  He  admits  that  he  and 
the  boy  went  automobile  riding  and  that  his 
wife  was  not  taken  along,  but  he  did  not  re- 
gard her  as  being  left  behind.  He  did  not 
refuse  to  take  her  out  among  friends  and  to 
places  of  amusement,  but  at  the  same  time 
the  record  is  bare  of  any  offers  upon  his  part 
to  do  so,  nor  is  It  shown  that  they  actually 
did  go  anywhere  together  except  to  the  one 
lecture  and  the  two  trips  moitioned  above, 
and  once  to  a  neighbor's  upon  Invitation. 
Defendant,  however,  says  he  frequently 
brought  home  theater  tickets  for  his  wife 
and  the  other  members  of  the  family,  but 
that  he  did  not  go  himself  on  account  of 
business  engagements.  All  the  testimony, 
even  that  on  his  side,  shows  that  he  does 
not  seem  to  have  appreciated  the  situation 
in  which  his  wife  was  placed,  nor  did  he  of- 
fer to  ameliorate  the  difficulties  thereof  by 
siding  with  her,  or  at  least  attempting  to 
mollify  the  situation  by  a  word  of  sympathy 
or  of  condUatory  counsel.  In  the  instances 
of  household  nnhapplness  hereinafter  re- 
cited, he  actively  took  sides  against  his 
wife,  and  it  is  not  recorded  anywhere  that 
he  ever  sought  to  comfort  and  sustain  her, 
or  that,  if  she  were  in  the  wrong  through  a 
misapprehension  of  the  facts,  he  ever  tried 
to  help  her  to  a  better  and  happier  realiza- 
tion of  them,  or  made  any  effort  to  secure 
domestic  harmony. 

After  the  boy  grew  out  of  actual  babyhood, 
the  question  of  his  discipline  became  a  source 
of  Irritation  in  the  household.  He  got  along 
well  with  one  of  his  aunts,  but  quarreled 
frequently  with  the  other,  and  for  which  hla 
mother  says  she  herself  often  punished  him. 
At  times  the  mother  heard  the  boy  and  his 
aunt  having  trouble,  and  she  would  call  him 
to  come  to  her,  but  the  child  did  not  come, 
being  detained  for  punishment  by  the  aunt. 
On  one  occasion  the  mother  heard  the  two 
having  some  trouble  downstairs,  and  she  call- 
ed to  the  child  to  come  up  where  she  wns. 
The  child  did  not  come  when  called,  and, 
finally,  when  he  did  come,  gave  as  a  reason 
for  not  obeying,  his  detention  by  his  aunt. 
The  mother  went  downstairs  and  spoke  to  the 
aunt  about  it,  and  the  latter  admitted  she 
had  not  let  him  come,  and,  when  asked  by 
the  mother  why  she  did  not  send  the  child 
to  her,  said  that,  when  he  did  things  when 
she  was  around  that  she  did  not  like,  he  had 
to  settle  with  her  first;  that  she  would  man- 
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■ee  him  to  suit  beraeU.  To  wtalcb  tbe  motbr 
er  replied  tbat  she  would  see  her  husband 
and  ascertain  from  him  U  such  was  to  be  tbe 
case.  She  did  ask  him  that  ni^ht  after  din- 
ner, privately  In  the  library,  whether  she  or 
tbe  aunt  was  to  have  charge  of  and  correct 
tbe  boy;  tbat  tbe  divided  authority  was 
making  him  hard  to  manage  and  required 
frequent  punishments  of  Itim.  Just  then  the 
aunt  came  In,  saying  she  wanted  to  explain, 
but  tbe  wife  said  she  had  heard  all  the  ex- 
planation that  was  necessary;  she  did  not 
want  to  hear  explanations.  The  husband, 
Instead  of  trying  to  solve  the  difficulty,  be- 
gan walking  excitedly  about  the  room,  sid- 
ing against  his  wife,  making  violent  gesticu- 
lations and  unpleasant  remarks,  upbraiding 
his  wife,  and  telling  her  the  household  was 
a  bappy  one  with  never  any  trouble  until 
she  ctcme  into  It  He  ended  by  taking  the 
child  and  going  Into  the  next  room  and, 
upon  the  wife  following  them  In,  asked  her 
■what  she  was  doing  In  there;  to  which  she 
replied  that  she  came  to  hear  the  boy  say  his 
prayers  and  to  kiss  him  goodnight  This  her 
husband  refused  to  allow  her  to  do,  and, 
according  to  her  testimony,  pushed  her  out 
of  the  room,  bruising  her  shoulder  In  doing 
so,  and  telling  her  he  would  stay  there  all 
night  before  she  should  hear  the  boy's  pray- 
ers, and  that  she  should  never  bear  his 
prayers  again.  Finally,  upon  complaint  of 
tbe  child  that'  be  was  tired,  the  father  sent 
hlna  off  to  bed,  and  the  wife  retired  to  her 
room,  where  she  suffered  a  nervous  chill. 
Tbe  testimony  of  the  aunt  shows  that  she 
did  have  trouble  with  the  boy  at  times; 
and  It  also  discloses  a  determination  on  her 
part  to  deal  with  him  herself,  though  she 
says  It  was  because  the  mother  would  not. 
Sbe,  herself,  testifies  that,  at  the  time  she 
went  In  to  make  the  explanation  to  which 
the  wife  would  not  listen,  she  said : 

"If  that  child  tries  to  run  over  me,  I  am 
going  to  settle  with  him  right  there  if  you 
don't" 

The  husband,  in  testifying  about  the  mat- 
ter, denies  laying  hands  upon  his  wife,  but 
says  that  she  jumped  on  him,  and  tbat  be 
merely  took  her  hands  off  and  then  left  the 
room.  He  does  admit  tbat  be  took  the  boy 
to  another  room  and  would  not  allow  bis 
wife  to  cinne  In  where  tbe  boy  was  to  say  his 
prayers,  as  he  "didn't  want  to  be  humiliated 
any  farther."  He  says  nothing  about  bis 
conduct  otherwise  on  that  occasion,  and  gives 
no  reason  why  his  wife  should  Jump  on  him, 
thereby  making  it  necessary  to  remove  her 
band*  and  leave  the  room. 

The  husband  and  bis  relatives  were  mem- 
bers of  tbe  CatboUc  Ohureh.  The  wife, 
thoDi^  reared  a  Presbyterian,  was  an  BIplsco- 
palian.  This  difference  In  religious  views 
does  not  seem  to  have  been  tbe  direct  cause 
of  discord,  though  indirectly  It  did  have  Its 
bearing — leading  to  distrust  and  sospidon 
as  to  tbe  motires  governing  the  parties  in 
tbeir  acts  and  oondoct.     Tbe  wife,  at  ber 


j  marriage,  piomlsed  tbat  tbe  ebUdren  should 
be  reared  in  the  Catholic  faith,  and,  though 
the  husband  and  his  rdatives  appear  to  have 
suspected  the  wife  of  Insincerity  in  this  re- 
gard, yet  there  Is  no  substantial  evidence  of 
any  attempt  on  the  part  of  tbe  wife  to  lnter<- 
fere  with  the  rearing  of  the  boy  in  the  r<^ 
llglon  of  his  father.  She  never  sought  to  send 
him  to  any  church  other  than  the  Catholic. 
He  has  never  attended  any  church  or  Sun- 
day school  except  of  that  faith,  and  even 
when  the  boy  was  In  her  exclusive  charge 
and  control  tbe  mother  sent  him  to  that 
church.  Throughout  the  record  the  evidence 
is  tbat  she  was  willing  for  him  to  be  reared 
In  that  faith,  but  insisted  that  he  should  be 
educated  in  the  public  school  rather  than  in 
the  parochial  schools.  When  he  became  six 
years  of  age,  this  question  of  where  he  was 
to  be  educated  became  a  matter  oZ  acute  dif- 
ference between  the  parents;  the  mother 
wanting  lilm  sent  to  the  public  school,  the 
Norman  school  in  Kansas  City  in  which 
ward  they  resided,  while  the  father  wanted 
him  to  go  to  the  parochial  school  According 
to  the  husband's  testimony,  tb^y  had  "a 
prett?  stiff  fuss  about  it,"  and  he  admits  that 
his  wife  told  him  all  she  wanted  was  that 
the  boy  should  go  to  the  Norman  school; 
tbat  be  could  do  whatever  he  wanted  In  the 
way  of  controlling  the  boy's  religious  train- 
ing. But  evidently  the  husband  suspected 
his  wife  of  having  a  secret  desire  to  inter- 
fere in  that,  because,  although  she  taught 
him  only  two  prayers,  "Our  Father,"  and 
"Now  I  lay  me,"  yet  the  husband  wanted  to 
hear  him  say  his  prayers  himself,  and  tried 
to  do  so,  but  says  his  wife  interfere  there- 
with. His  description  of  the  manner  In 
which  she  Is  claimed  to  have  interfered  is 
rather  vague  and  general,  but  amounts  to 
this :  That,  while  he  would  be  bearing  the 
boy  say  his  prayers,  his  wife  would  sit  by 
looking  on  with  a  queer  expression  or  leer 
on  her  face.  This  the  wife  strenuously 
denies. 

The  quarrel  over  the  boy's  education  final- 
ly culminated.  In  September,  1911,  In  nn 
agreement  on  the  part  of  the  husband  that 
he  would  allow  the  boy  to  attend  the  public 
school,  In  return  for  which  tbe  wife  was  to 
have  nothing  to  do  v^th  bis  religions  train- 
ing. Thereupon,  the  boy  started  to  the  pub- 
lie  school.  The  f&ther  soon  learned  that  in 
the  mornings  before  the  time  of  his  depar- 
ture to  business,  and  in  tbe  evenings  after 
his  return  and  before  tbe  child's  retiring 
hour,  there  was  little  time  or  opportunity  for 
him  to  superintend  the  boy's  religious  train- 
ing. He  seems  to  have  regarded  bis  wife  as 
being  to  blame  for  bis  lack  of  opportunity  in 
this  regard,  but  his  testimony  on  the  whole 
shows  that  no  one  was  to  blame,  as  it  arose 
out  of  the  nature  of  tbe  drcumstanoes.  For 
this  reason,  and  because  the  public  school 
held  only  half  day  sessiona  at  that  time,  the 
father  sent  the  boy,  in  the  aftenaoons  to  the 
parochial  school. 
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Matters  contbnied  thus  for  a  year,  the  boy 
attendlnjT  the  public  school  In  the  forenoon 
and  the  parochial  school  In  the  afternoon. 
The  discord  and  Inharmony  In  the  household 
continued.  It  Is  evident  that  suspicion  and 
distrust  of  motives  were  rife,  the  family  sus- 
pecting the  wife  of  secretly  trying  to  Influ- 
ence the  boy  against  their  religion,  and  the 
wife  feeling  that  the  husband's  insistence 
upon  the  boy's  going  to  morning  religious 
services  at  certain  hours  was  to  interfere  as 
much  as  possible  with  his  attendance  at  the 
public  school,  and  that  she  was  not  wanted 
in  the  family  because  of  her  religious  faith. 
She  says  she  was  told  by  one  of  the  members 
of  the  family  that  she  had  not  been  wanted 
or  welcomed  In  the  family  on  that  account. 

As  September  of  1912  approached,  the 
mother  learned  from  the  child  that  his  fa- 
ther was  going  to  send  him  to  the  parochial 
and  not  to  the  public  school.  After  the  child 
was  In  bed,  the  mother  went  upstairs  to  her 
husband's  room  and  asked  him  if  it  were  true 
he  was  going  to  do  that  after  promising  her 
to  send  him  to  the  public  school.  He  told 
her  it  was,  gave  her  no  reason  for  this  viola- 
tion of  his  promise,  and  told  her  to  get  out 
of  his  room,  calling  her  a  she-bear  and  she- 
devil.  The  wife  softens  the  harshness  of 
the  first  of  these  terms  scnnewhat  by  explain- 
ing the  connection  in  which  he  used  It,  In 
that  he  said  to  her: 

"No  one  could  accuse  yon  of  not  being  a  good 
mother.  You  were  always  a  regular  she-bear 
about  that  boy."  , 

After  this  interview,  the  wife  says  the  hus- 
band never  spoke  to  her  voluntarily;  that 
at  the  table  he  ignored  her  and  addressed  his 
requests  to  others,  even  when  she  was  the 
one  to  grant  them;  that  he  would  go  away 
without  telling  her  good-bye  or  where  he  was 
going,  and,  after  being  absent  from  the  city 
on  business  for  several  days,  would  return 
home  and  go  about  his  affairs  without  seeing 
or  greeting  her;  that  he  never  carried  on 
any  conversation  with  her  except  to  an- 
swer her  questtons,  and  then  son^etimes  he 
would  answer  her,  and  again  at  other  times 
would  quarrel  with  her. 

The  mother's  health  had  become  poor,  and, 
about  a  week  or  ten  days  after  the  boy  be- 
gan attending  the  parochial  school,  her  con- 
dition became  very  critical,  necessitating  a 
stay  in  the  hospital  and  an  operation  for  the 
removal  of  a  tumor,  for  appendicitis,  and 
the  removal  of  a  large  number  of  gallstones. 
She  went  to  St.  Mary's  Hospital  and  remain- 
ed there  until  some  time  in  October,  1812. 
While  she  was  in  the  hospital,  her  husband's 
mother  died  October  6,  1812. 

During  the  wife's  stay  at  the  hospital,  the 
husband  brought  the  little  boy  to  see  her 
everyday.  But  the  evidence  of  the  wife  and 
her  sister  Is  that,  beyond  asking  her  the  first 
day  how  she  was,  the  husband  never  mani- 
fested any  Interest  in  her,  nor  looked  at  her 
nor  talked  to  her.  The  evidence  Is  that  on 
the  day  of  bis  mother's  death  the  husband 


was  Iq  hto  wUb's  room  at  the  hospltBl,  and 
she  called  him  to  her  bedside,  pulled  him 
down  to  her,  and  kissed  him,  but  that  be  re- 
ceived It  In  silence  and  gave  no  answering 
caress.  On  the  day  the  wife  left  the  hospi- 
tal she  was  barely  able  to  walk,  and  as  she 
got  out  of  her  chair  she  asked  her  husband 
to  help  her,  but  that  he  replied  that  her  sis- 
ter could  help  her  and  he  would  carry  the 
grip,  which  the  sister  says  was  a  small  one. 

The  wound  made  by  the  operation  had  not 
healed,  and  the  wife's  sister  went  home  with 
her  to  nurse  and  attend  her.  The  sister 
corroborates  the  wife  as  to  the  husband's 
coldness  and  indifference,  his  Ignoring  of  her 
at  the  table,  the  frequent  quarrels  the  boy 
had  with  his  paternal  aunt,  and  the  trouble 
the  husband  and  wife  had  with  reference  to 
the  said  aunt's  control  and  management  of 
the  boy,  and  the  incident  of  the  husband's  re- 
fusing to  allow  his  wife  in  the  room  while 
the  boy  said  his  prayers,  and  the  bruising  of 
her  shoulder  In  putting  her  out  of  the  room. 
This  was  a  month  after  the  operation,  and 
the  wife  was  still  nervous  and  weak.  The 
wife's  sister  staid  at  the  house  all  of  the 
time  till  the  middle  of  December,  1912,  and 
then  returned  to  her  home  in  Rosedale,  Kan. 
This  was  but  a  short  distance  away,  and  the 
sister  was  back  and  forth  the  rest  of  the  win- 
ter, spending  about  half  of  the  time  during 
January  and  February,  1913,  at  the  home  of 
the  parties. 

The  unhappy  conditions  in  the  household 
continued.  One  Sunday  after  the  wife  was 
well  enough  to  leave  the  house,  the  boy  and 
his  father  were  starting  for  a  walk.  The 
wife,  being  upstairs,  raised  the  window  and 
asked  them  to  wait  for  her,  as  she  would  like 
to  go  along.  They  waited;  but,  when  the 
wife  came  downstairs  ready  to  go,  the  hus- 
band went  Into  the  house  and  sat  down,  say- 
ing for  her  and  the  boy  to  go  <»i,  as  he  would 
stay  at  home. 

The  wife  says  that,  after  the  boy  was  start- 
ed to  the  parochial  school  In  1912,  she  made 
no  ^ort  to  have  bis  school  changed;  that 
she  made  no  attempt  at  any  time  to  Interfere 
in  his  religious  training;  that,  according  to 
the  promise  she  made  at  marriage,  she  al- 
ways expected  him  to  be  reared  a  OatboUc; 
and  that,  ao  far  from  his  father  having  no 
opportunity  to  give  his  son  religious  train- 
ing, the  child  went  over  his  lessons  in  his 
father's  lap  of  evenings  and  was  not  allowed 
to  say  bis  prayers  In  her  room  upstairs. 

On  Saturday,  March  15,  1913,  the  mother 
dressed  the  boy  to  go  downtown  with  her. 
The  husband  came  home  at  noon  and  told 
the  boy  to  come  with  htm.  The  boy  replied 
he  was  going  downtown  with  hl»  Mama.  To 
which  the  father  replied,  "You  are  not,  you 
are  going  downtown  with  me,"  and  started 
out  of  the  room  with  him.  The  wife  pleaded 
with  the  husbtuid  to  let  him  go  with  ber,  tell- 
ing him  he  kept  the  boy  from  her,  that  he 
had  his  sister  to  watch  the  boy  and  tell  him 
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what  to  do,  tluit  lie  telepboned  blm  after 
school  and  took  him  downtown  from  her,  that 
he  had  him  of  evenings  after  his  retom  from 
school  during  his  waking  hoars,  and  the 
only  time  she  had  opportunity  to  be  In  the 
child's  society  was  on  Saturdays.  The  hus- 
band refused,  saying  he  was  going  to  take 
blm  downtown.  The  wife  said  to  him: 
"Don't  treat  me  this  way,  I  bare  stood  all 
I  can."  Bnt  th«  husband  took  the  boy  and 
went  downtown.  Being  very  onbappy,  and 
not  being  granted  the  privilege  rat  her  boy's 
society  which  she  bad  Implored,  she  left  her 
husband's  house  end  returned  to  her  old 
homestead  near  Rosedale.  The  husband, 
when  cross-examined  as  to  why  bis  wife  left, 
at  first  said  that  It  was  because  he  wanted 
to  take  the  diQd  downtown  and  get  him  f^ 
suit  of  dotbes ;  but  under  further  cios8.ex-. 
amlnatlon,  wtaidi  presented  the  absurdity 
of  such  a  theory,  finally  modified  his  state- 
ment by  saying  he  thought  the  real  reason 
was  that  be  Insisted  on  sending  the  boy  to 
the  parochial  achooL  His  entire  testimony 
shows  that  he  never  considered  that  his 
wife's  Isolation,  heart  hunger,  and  desire 
for  solace  and  companionship,  and  her  un- 
bappy  situation  In  general,  had  anything  to 
do  with  her  leaving.  He  attributes  It  sole- 
ly to  an  umreasonable  oppositi(Mi  on  her  part 
to  the  boy  being  educated  in  the  parochial 
schools ;  and,  although  he  ofters  no  tangible 
proof  of  her  opi>osltlon  to  or  Interference 
with  the  religious  training  of  his  boy,  his 
Idea  seems  to  be  that  these  were  the  real 
reasons  for  her  desire  that  her  son  be  edu- 
cated In  the  pnbllc  sdiools.  It  seems  to  us 
tbat  If  there  bad.  In  fact,  been  such  opposl- 
tioa  to,  or  attempt  to  Interfere  with,  the  re- 
ligious training  of  the  child,  there  would 
have  been  some  overt  act  upon  her  part  clear- 
ly indicative  of  it  Instead  of  this,  the  rec- 
ord Is  barren  of  any  objection  upon  her  part 
to  the  boy  attending  his  father's  church  or 
of  any  attempt  to  send  him  elsewhere,  but 
shows,  as  stated  before,  that  prior  to  the 
separation,  when  the  boy  was  with  her  dur- 
ing a  summer  vacation  at  a  northern  resort, 
she  regularly  sent  blm  to  the  Catholic 
Church.  Such  being  the  case,  it  Is  bard  to 
believe  tbat  a  wife  and  mother  would  leave 
her  borne  and  cblld  merely  because  of  a  dl& 
ference  with  her  husband  over  the  education 
of  tbeir  son.  A  careful  study  of  the  record 
leads  to  the  conviction  that  cradltlons  Ip 
the  household  must  have  been  sopiewbat  at 
least  as  she  claims  they  were,  and  that  It  was 
on  account  of  her  desperate  and  lonely  situa- 
tion tbat  she  left,  and  not  for  the  cause  as- 
cribed by  fbe  husband.  This  view  is  also 
strengtbened  by  fbe  difference  in  the  attitude 
of  tbe  two  parties  as  disclosed  by  their  tes- 
timony. The  ocdd,  hard,  imyleldlng,  and  un- 
forgiving spirit  of  the  husband,  together  with 
tbe  reserve  and  cantlon  he  exhibited  whoa 
cross-examined  for  certain  facts,  contrast  un- 
Ctvorably  with  tbe  attitude  of  tbe  vUb,  her  1 


frankneBS,  her  apparent  readiness  to  ac- 
knowledge the  presence  of  extenuating  dr- 
cumstances  In  her  husband's  favor,  and  her 
willingness  to  concede  him  the  benefit 
thereof. 

However  this  may  be,  she  left  her  bus- 
band's  home  on  March  16,  1913.  On  the  17th 
she  brought  suit  for  divorce  alleging  Indigni- 
ties which.  In  a  general  w&y,  covered  the  mat- 
ters hereinabove  specified.  Her  husband  filed 
a  cross-bill.  While  the  suit  was  pending,  tbe 
wife  took  the  boy  and  went  to  I>e8  Moines, 
Iowa.  She  did  not  Inform  her  husband  that 
she  was  going,  nor  of  her  whereabouts.  He 
&!R!ertalned  where  they  were  some  time  the 
latter  part  of  April.  In  about  two  months 
die  returned  to  Kansas  City  with  tbe  boy  In 
order  to  attend  the  trial  of  her  divorce  suit. 
When  It  came  to  trial,  and  after  the  wife's 
side  was  in  and  the  husband  had  testified, 
tbe  court  announced  It  would  proceed  no 
further  as,  In  Its  opinion,  the  wife  should 
not  prevail  and  the  husband,  upon  bis  own 
testimony,  was  not  entitled  to)  a  divorce. 
Thereupon  the  wife  dismissed  her  petition, 
and  tbe  husband  dismissed  his  cross-blU. 
Before  the  suit  was  dismissed,  the  wife's 
counsel  made  a  talk  In  open  court  about  a 
recondllatlon,  suggesting  that  It  could  t)e 
fixed  up.  The  husband  says  be  said  nothing 
In  response  to  this  suggestion  of  reccmclUa- 
tlon.  The  petition  and  cross-blU  were  dis- 
missed June  27,  1913.  During  that  summer 
the  wife  lived  with  her  sister  in  Rosedale, 
the  boy  spending  part  of  bis  time  with  her 
and  part  of  the  time  with  his  father  without 
any  definite  agreem«it  in  reference  thereto. 
About  two  weeks  before  school  opened  that 
fall,  the  husband  telephoned  his  wife  that  he 
was  gdng  to  keep  the  boy  unless  she  would 
agree  to  have  him  only  Friday  nights  and 
Saturdays,  retnming  him  Saturday  nights. 
She  did  not  agree  to  this,  and  tbe  father 
kept  the  boy  all  the  time.  Tbe  wife  sought 
the  help  of  tbe  circuit  Judge  who  bad  tried 
tbe  divorce  case,  and  then  wait  to  see  the 
Catholic  bishop.  The  latter,  after  seeing 
the  husband,  was  unable  to  do  anything. 
Thereupon  the  mother  went  to  the  school  and 
to<A  the  boy  to  her  home  near  Rosedale  and 
sent  word  to  her  husband  she  was  willing  to 
make  any  arrangement  whereby  she  might 
have  tbe  boy  part  of  the  time.  She  says  she 
was  unable  to  get  her  husband  to  go  to  the 
bishop  for  a  settlement  of  the  matter  until 
she  took  the  boy  to  her  home,  and  tbat  she 
took  that  means  of  obtaining  a  settlement. 
The  result  was  that  both  parties  went  before 
tbe  bishop  In  an  oideavor  to  get  tbe  matter 
settled.  In  tbe  hearing  before  tbe  blshc^, 
tbe  pnqposltlon  was  made  In  behalf  of  the 
husband,  by  bis  counsel,  tbat  the  mother 
have  the  boy  Friday  nights  and .  Saturdaya 
The  wife,  throngh  her  counsel,  suggested  a 
recondllation  by  which  the  husband  and  wife 
might  Uve  together  and  settle  their  differ- 
ences on  account  of  the  child.    While  this 
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proposition  was  being  made,  the  husband  pac- 
ed the  floor  shaking  his  head.  Following  the 
suggestion  of  reconciliation,  there  was  silence 
for  so  long  a  time  that  the  bishop  flnall; 
proposed  that  he  proceed  to  settle  the  ques- 
tion of  the  custody  of  the  child.  An  agree- 
ment was  then  reached  whereby  the  boy  was 
to  be  with  his  mother  five  days  In  the  week, 
except  that  he  was  to  eat  lunch  with  his  fa- 
ther on  those  days  and  be  with  blm  on  Friday 
and  on  Saturday  night,  Sunday,  and  Sunday 
night,  and  attend  the  Catholic  Church  and 
school.  The  adjustment  before  the  bishop 
was  made  about  October  1,'1913.  The  wife 
at  that  time  was  living  with  her  sister  In 
Bosedale;  but,  shortly  after,  they  rented  a 
place  in  EaniBas  City  near  the  CathoUc 
school  In  order  that  the  boy  might  convenient- 
ly attend  school  and  church  when  with  his 
mother. 

Although  the  wife  bad  obtained  some  of 
her  things  from  her  husband's  home,  there 
were  a  few  articles  claimed  by  her  which 
were  there  yet — a  rug  given  her  by  her  sister 
and  possibly  one  or  two  other  things.  In 
the  late  fall  of  1913,  she  telephoned  several 
times  for  permission  to  get  these,  but  says 
she  failed  to  obtain  It.  Her  husband  says  he 
tpld  her  he  was  going  to  be  away  and  for  her 
not  to  come  when  he  was  not  there.  She 
says  she  went  twice,  but  each  time  found  the 
house  locked.  About  two  weeks  before 
Christmas  she  went  there  to  get  her  rug  and 
the  boy's  toys  and  Christmas  tree  ornaments. 
The  house  was  locked  and  she  tried  to  raise 
a  window.  A  passer-by  saw  her,  and,  in  at- 
tempting to  raise  the  window  for  her,  broke 
It.  The  husband's  sister,  returning  home, 
unlocked  the  door.  The  wife  got  her  rug  out 
on  the  front  porch  and  had  placed  some  of 
ber  aoa'a  toys  on  It  preparatory  to  taking 
them  away,  when  the  husband,  who  had  been 
notified  over  the  telephone  by  his  sister,  came 
home.  He  said  nothing  to  bis  wife,  but  went 
Into  the  house  and  locked  the  door,  leaving 
her  lying  on  the  rug  on  the  front  porch.  His 
wife  says  she  was  upstairs  when  he  arrived, 
and  that  she  came  down,  and  he  shoved  her  out 
the  door  and  down  upon  the  rug.  He  says 
she  lay  down  on  the  rug  to  prevent  him  from 
taking  It  back  Into  the  house.  The  wife 
thereupon  tried  to  get  Into  the  house,  and, 
tJelng  unable  M  do  so,  he  says  she  went 
around  to  a  side  window  and  threatened  to 
break  every  window  tn  the  house  if  she  were 
not  let  In.  He  told  her  to  fire  away,  and  she 
threw  a  rock  through  the  window.  Her 
husband  tossed  her  muff  out  on  the  porch  to 
her.  She  says  be  threw  It  at  her  and  It 
struck  her  in  the  face.  She  did  not  get  any 
of  the  articles  or  toys,  but  went  away  with- 
out them.  The  husband  says  he  told  the 
driver  of  a  van,  who  appeared  shortly  after, 
that  there  was  nothing  to  move. 

At  the  time  the  wife  and  her  rister  moved 
Into  the  city  so  that  tbe  boy  might  attend 
sdiool  and  church  when  with  her,  they  de- 


sired to  sell  80  acres  at  Uieir  old  homestead. 
The  purchaser  would  not  accept  a  deed  with- 
out Mr.  Shine's  signature.  He  agreed  to  sign 
it  only  on  condition  that  his  wife  enter  into 
a  written  contract  whereby  he  agreed  to  re- 
linquish all  claim  to  her  property  and  she 
to  give  up  all  dalins  to  his  and  to  abandon 
all  claims  for  divorce,  alimony,  and  mainte- 
nance, and  any  other  legal  or  equitable  right 
or  Interest  in  hla  property.  In  order  to  per- 
fect the  sale  of  her  and  her  sister's  land,  the 
wife  entered  Into  this  contract  with  her  hus- 
band on  May  1,  1914.  At  the  hearing  beforo 
the  bishop .  when  the  proposition  was  made 
that  the  husband  rent  a  house  and  the  couple 
live  together  away  from  his  relatives,  the 
husband  refused^  saying  he  was  not  going 
to  buy  his  boy's  society  In  that  way.  The 
wife  thereupon  announced  that  she  and  her 
sister  would  rent  a  flat  themselves,  as  she 
was  not  after  her  husband's  money. 

The  agreement  us  to  a  division  of  the  time 
with  the  boy  made  before  the  bishop  October 
1, 1913,  continued  until  June  21, 1914.  When 
this  date  arrived,  whlc^  was  the  close  of 
school,  the  husband,  without  informing  the 
wife,  took  the  boy  to  Garrollton  and  continu- 
ed thereafter  to  keep  him;  the  mother  being 
without  opportunity  of  seeing  her  son.  Once 
she  saw  him  by  waiting  at  a  drug  store  until 
&be  saw  ber  husband  go  to  his  office  with  the 
boy,  when  she  followed  them  in  and  kissed 
her  aon.  Another  time  she  waited  at  the 
house  of  a  neighbor  next  door  to  her  hus- 
band's home,  hoping  for  an  opportunity  to  see 
the  boy.  At  the  suggestion  of  this  neighbor, 
she  telephoned  her  husband  asking  that  the 
boy  be  allowed  to  come  to  see  her.  At  first 
the  husband  agreed  to  let  him  come  for  half 
an  hour,  but,  after  leaving  the  telephone  a 
few  moments,  returned  and  refused  to  let 
the  boy  go.  After  formal  demand  through 
ber  counsel  to  be  allowed  to  see  her  son,  she 
went  once  to  her  husband's  home  for  that 
purpose.  After  that,  in  order  to  uee  him,  she 
began  waiting  for  him  at  the  stores  and  on 
the  streets.  On  the  7th  of  July,  1914,  she 
was  on  her  way  to  the  above-mentioned 
neighbor's  to  catch  a  glimpse  of  the  boy  if 
perchance  he  should  pass.  She  met  him  and 
his  father  on  the  street,  the  boy  on  his  bicycle 
out  In  the  street,  the  father  a  short  diatonce 
behind  him  on  the  sidewalk.  She  went  out  to 
where  the  boy  was  and  put  her  arms  around 
him.  Her  husband  ran  towards  them,  twisted 
ber  arms,  from  about  the  boy,  seized  her 
around  the  waist  or  about  the  wrists,  pulled 
her  down  the  street,  and  pushed  her  against 
a  pile  of  bilck,  telling  the  boy  to  go  into  the 
house,  and  threatening  her  with  the  police 
court  Tlie  husband  says  she  Btru<^  him  with 
her  umbrella,  and  that  he  merdy  held  ber  by 
the  hands  to  keep  her  from  striking  blm; 
but  her  version  of  the  occurrence  Is,  in  the 
main,  corroborated  by  dldnterested  persons 
who  happened  to  be  Q)ectator8. 

After  this  occurrence,  the  wife  SAys  her 
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hoBbaud  made  an  agreement  over  tbe  tele- 
phone to  meet  her  at  an  office  down  In  town, 
Intimating  that.  If  she  would  oome,  an  ar- 
rangement would  be  made  by  >vhich  she 
<»uld  see  the  boy.  She  came  and  was  Im- 
mediately served  with  summoos  in  her  hus- 
band's suit  for  divorce.  She  had  at  this  time 
returned  to  her  home  in  Rosedale,  Kan. 

As  hereinbefore  stated,  the  wife  filed  an 
answer  and  cros&>-blIl  based  upon  Indignities. 
The  court  beard  the  testimony  and  took  the 
«ai^  under  advisement  from  February  1  to 
May  1,  191S.  At  this  date  the  court  evi- 
dently intimated  what  the  Judgment  was 
going  to.  be.  At  any  rate,  on  May  1,  1915, 
the  wife  signed  and  ofCered  to  flle  in  the 
case  a  written  statement  or  offer  In  which  she 
averred  that,  as'  none  of  the  disagreements 
which  separated  the  parties  had  arisen  out 
of  immorality  or  of  mortal  turpitude,  there 
was  nothing  standing  in  the  way  of  a  recon- 
ciliation except  willfulness  of  the  parties 
which  had  been  kept  aflame  by  litigation  and 
cross-purposes  as  to  the  custody  of  the  son. 
Said  statement  further  suggested  that  for  the 
sake  of  the  son,  whose  welfare  was  at  stake, 
the  parties  could  lay  aside  all  other  consid- 
erations and  resume  their  former  relations 
for  the  sake  of  each  other  as  well  as  of  the 
child.  In  It  the  wife  pronrised  to  endeavor 
in  evttiy  respect  to  fulfil  her  marital  vows  and 
discharge  all  her  wUely  duties  and  assist  in 
every  'way  to  forget  the  past  and  start  life 
anew,  and  offered  to  turn  over  to  her  hus- 
band the  entire  matter  of  the  son's  education 
and  religious  draining.  This  written  offer 
of  reconciliation  on  the  part  of  the  wife  was 
objected  to  by  the  husband,  and,  upon  fsach 
objection,  the  court  excluded  it  and  again 
took  the  case  under  advisement  On  the  29th 
of  May,  1916,  the  court  in  a  memorandum 
opinion  found  that  the  wife  deserted  the  hus- 
band without  legal  cause,  but  that  it  was 
"so  dear  from  the  whole  record  that  the 
plaintlfl,  far  from  being  injured  by  the  de- 
sertion, was  evidently  gratified  and  glad  that 
it  occurred,"  and  that  he  was'  not  an  injured 
party  within  the  meaning  of  the  law.  The 
court  further  found  that  the  facts  shown  in 
evidence  did  not  Justly  defendant  Margaret 
M.  Shine  in  leaving  her  home  and  the  plain- 
tiff, and  for  that  reason  she  is  not  entitled 
to  a  divorce.  Thereupon,  as  hereinbefore 
stated,  both  petition  and  cross-bill  were  dis- 
missed; from  which  Judgment  each  side  ap- 
pealed. 

[1,S]  Under  the  drcnmstanoes,  which  of 
the  two  parties,  if  .either.  Is  entitled  to  a  di- 
vorce? Is  the  husband  entitled  thereto?  Tbe 
only  ground  upon  which  he  asks  it  is  deser- 
tl<m.  No  charge  Is  made,  nor  does  the  evi- 
dence show  auc^t,  against  the  wife's  moral 
diaracter,  or  that  she  did  anything  the  hus- 
band ooald  not,  in  honor,  overlook  and  for- 
give. As  to  the  cause  of  her  leaving  him,  no 
disinterested  person  can  read  the  record  with- 
out coming  to  the  conclusion  that  it  was 


brought  about  by  the  nnhat^y  situation  in 
which  the  wife  was  placed,  coupled  with  tbe 
coldness  and  indifference  of  her  husband  and 
his  failure  to  lift  a  finger  to  ameliorate  it 
Plaintiff  would  have  us  believe  it  was  caused 
by  an  obstinate  and  unreasoning  determina- 
tion to  have  her  own  way  in  reference  to  the 
religions  training,  and  especially  the  edu- 
cation, of  her  child;  but,  as  hereinbefore 
stated,  there  is  no  evidence  that  she  ever 
made  an  effort  to  Influence  his  religion,  and 
for  the  last  two  years  of  their  married  life 
she  ceased  trying  to  have  him  educated  in 
the  public  schools.  If  her  determination  In 
this  regard  was  so  intense  as  to  cause  her  to 
leave  home  because  she  could  not  have  her 
own  way,  it  would  have  undoubtedly  led  her 
into  some  overt  act  of  Interference  with  the 
boy's  religion.  She  could  not  have  re- 
frained from  it  nor  concealed  It;  and,  if  she 
had  interfered,  such  act  would  have  been 
introduced  in  evidence  as  proof  of  it,  and,  in 
that  event,  such  Interference  would  have 
something  more  to  rest  upon  than  mere 
Inference  and  suspicion.  We  are  not  now 
considering  the  wife's  right  to  claim  a  di- 
vorce, but  only  the  husband's.  Hence  any- 
thing now  said  in  the  way  of  enumerating 
her  sources  of  unhapplness  Is  for  the  pur- 
pose of  showing  the  circumstances  of  the 
alleged  desertlcm  in  order  to  determine  who 
was  the  real  cause  thereof ;  for,  even  if  the 
wife's  leaving  was  for  causes  insufficient  at 
that  time  to  entitle  her  to  a  divorce,  never- 
theless it  Is  certain  that  the  husband  cannot 
be  held  blameless  for  her  departure.  Under 
such  drcnmstances,  and  especially  as  they 
present  themselves  here,  can  the  husband 
obtain  a  divorce  upon  the  ground  of  deser- 
tion when  he  not  only  made  no  efforts  what- 
ever to  bring  about  a  reconciliation,  but, 
throughout  the  time  required  by  the  statute 
to  ripen  desertion  into  a  cause  of  action  for 
divorce,  steadfastly  set  his  face  against  every 
suggestion  looking  toward  a  resumption  of 
the  marital  relations?  "A  husband  who,  not 
being  blameless  for  the  act,  makes  no  effort 
to  prevent  his  desertion  by  his  wife,  and  ap- 
pears to  acquiesce  in  and  be  satisfied  with 
its  continuance,  cannot  api)eal  successfully 
to  the  court  for  a  divorce  on  the  ground  of 
deserttto."  Herold  v.  Herold,  47  N.  J.  Eq. 
210,  213,  20  Atl.  376,  9  L.  R.  A.  696. 

"A  husband  cannot  accept  the  departure  of 
Us  wife  from  the  home  as  a  desertion  and  de- 
mand a  divorce  when  he  refuses  to  invite  her 
return,  makes  no  eSoit  to  induce  her  to  re- 
sume her  place  In  his  household,  and  rejects 
her  overtures  for  reconciliation.  Even  though 
she  be  originally  in  fault  in  leaving  him,  he 
cannot  shut  the  door  against  her  return,  and 
then  make  her  continued  absence  the  ground 
of  a  charge  of  desertion  as  reason  for  dissolv- 
ing the  marriage  tie.  Under  such  circumstanc- 
es, he  is  held  to  have  consented  to  the  separa- 
tion." McElhaney  v.  McElhaney,  125  Iowa, 
333,  335,  101  N.  ■W.  93,  94. 

It  Is  not  advisable  to  lay  down  a  hard  and 
fast  rule  as  to  the  'duty  of  a  husband,  whose 
wife  has  left  him,  to  attempt  a  reconciliation 
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or  to  seek  her  retnm  before  he  can  obtain 
a  divorce  upon  the  ground  of  desertion.  That 
question  rests,  and  should  rest,  largely  upon 
the  particular  facts  of  each  case.  But  it 
may  be  safely  said  that,  where  he  Is  not 
blameless  for  the  separation,  It  Is  Incumbent 
upon  him  to  make  an  effort  at  reconciliation. 
If,  as  In  this  case,  he  Is  to  blame  for  the 
separation,  and  makes  no  effort  to  obtain  her 
return,  but  refuses  to  consider  the  possibility 
of  a  reconciliation,  his  prayer  for  divorce 
upon  the  ground  of  desertion  shonld  be  de- 
nied. There  are  many  authorities  to  this 
effect  GlUlnwaters  v.  GUllnwaters,  28  Mo. 
60;  Bradley  v.  Bradley,  160  Mass.  258,  35 
N.  B.  482 ;  Cornish  v.  Cornish,  23  N.  J.  Eq. 
208;  Gray  v.  Gray,  15  Ala.  779;  Edwards  v. 
Edwards,  69  N.  J.  Bq.  522,  61  Atl.  531; 
Thorpe  v.  Thorpe,  9  R.  I.  57;  Hall  v.  Hall,  69 
N.  J.  Eq.  402,  45  Atl.  690 ;  Schuman  t.  Schu^ 
man,  93  Mo.  App.  99,  106 ;  Simpson  y.  Simp- 
son, 31  Mo.  24;  Dwyer  v.  Dwyer,  16  Mo.  App. 
422;  Hall  v.  Hall,  77  Mo.  App.  600;  14  Cyc. 
617-«;  Albee  t.  Albee,  141  lU.  550,  31  N.  E. 
163. 

[3]  It  Is  no  doubt  true  that,  where  It  Is 
reasonably  clear  that  all  efforts  upon  the  part 
of  the  husband  to  effect  a  reoondllatlon 
would  prove  unavailing,  he  may  be  excused 
from  making  such  efforts.  And  plaintiff 
claims  that  such  Is  the  situation  here.  But 
that  is  not  the  case.  The  fact  that  two  days 
after  the  wife's  departure  she  brought  suit 
for  divorce,  and  then,  after  the  occurrences 
happening  between  that  time  and  the  bring- 
ing of  the  husband's  suit,  she  filed  a  cross- 
bill again  asking  for  divorce,  do  not  show 
she  would  have  refused  reconciliation.  Be- 
sides, when  the  offers  were  made,  at  least 
those  made  within  the  year,  it  was  the  hus- 
band's duty  to  receive  and  act  upon  them. 
It  is  not  for  him  to  sit  in  Judgment  upon  her 
offers  and  say,  without  testing  them,  that  they 
were  not  made  In  good  faith.  If  he  does,  he 
need  not  be  surprised  to  find  that  the  court's 
Judgment  does  not  coincide  with  his  upon  that 
point.  We  are  clearly  of  the  opinion  that 
the  husband  in  this  case  is  not  entitled  to  a 
divorce,  and  therefore  agree  with  the  con- 
clusion reached  by  the  trial  Judge  that  his  pe- 
tition should  be  dismissed. 

Is  the  wife  entitled  to  a  divorce?  Counsel 
for  plaintiff  Insist  that  we  should  treat  the 
case  upon  the  theory  that  the  rights  of  the 
parties  became  fixed  on  the  15th  of  March, 
1913,  when  the  wife  left.  We  do  not  think 
so.  The  wife's  cross-bill  was  filed  Septem- 
ber 16,  1915.  Her  right  to  go  into  the  acts 
and  conduct  of  her  husband  as  grounds  for 
divorce  should  extend  at  least  to  that  date. 
Has  she  shown  such  indignities  as  will  entitle 
her  to  a  decree  In  her  favor? 

[4, 1]  As  to  what  will  constitute  indignities 
depends  greatly  on  the  facts  in  each  case.  Mo- 
Cann  v.  McCann,  91  Mo.  App.  1 ;  Hooper  y. 
Hooper,  19  Ma  855.  And  whether  certain  acts 
and  conduct  Gonslltnte  indignities  such  as  to 


render  one's  condition  tatolenible  depends  on 
the  situation  In  which  that  one  is  placed,  the 
tenderness,  delicacy,  and  vital  nature  of  the 
points  at  which  the  unhappiness  occurs,  the 
constancy  with  which  the  irritation  Is  ex- 
perienced, and  the  effects  produced  npon 
one's  peace  of  mind,  in  a  realm  where  peace 
of  mind  may  be  rightfully  sought  and  expect- 
ed. Beyond  dispute  this  vrife  was  in  a  hard 
and  difficult  position,  a  trying  place.  She 
was  in  the  fiimlly,  but  clearly  not  one  of  it. 
She  was  an  object  of  suspicion,  both  on  the 
part  of  her  husband  and  bis  relations,  with 
regard  to  what?  The  rell^ous  training  of 
her  own  child.  On  this  account  she  .was  not 
allowed  the  privilege,  so  dear  to  a  mother's 
heart,  of  hearing  her  little  boy  fold  his  hands 
at  her  Imee  and  Usp  his  evening  prayer. 
There  is  no  need  to  again  recite  the  things 
which  show  that  her  place  In  the  home  was 
lonely  and  unhappy.  Any  one  at  all  acquaint- 
ed with  life  knows  how  essential  to  a  wo- 
man's happiness  It  is  that  her  home — ^whlch, 
of  course,  is  her  world,  ber  all — shall  be  free 
of  those  things  that  tend  constantly  to  destroy 
her  peace  of  mind.  Mental  torture  is  more 
keen  than  physical  suffering,  and,  when  to 
this  constant  Inharmony  is  added  the  cool- 
ness and  neglect  of  her  husband,  the  one  to 
whom  she  had  a  right  to  turn  for  solace  and 
sympathy,  it  is  no  wonder  her  situation  be- 
came well  nigh  unendurable.  Not  once  did 
the  husband  seek  to  make  her  unhappy  situa- 
tion less  hard  to  bear.  She  had  a  room  In 
the  house,  a  place  to  eat  and  sleep,  and  when 
she  fell  sick  her  hospital  and  medical  bills 
were  paid.  It  is  true;  but  tills  is  not  the  limit 
of  consideration  to  which  a  wife  is  entitled. 
Lynch  v.  Lynch,  87  Mo.  Af^.  37.  A  course  of 
conduct  constantly  persisted  in  showing  deep- 
seated  and  irradicable  suspicion  of  and  aver- 
sion to  a  wife,  a  refusal  to  make  even  a  slight 
concession  in  regard  to  matters  in  which  the 
parties  have  at  least  mutual  rights  and  Inter- 
ests, and  which  have  to  do  with  the  most 
sacred  treasures  of  a  woman's  heart,  a  fixed 
determination  not  to  allow  a  recondllatlon  or 
to  bring  about  a  change  of  affairs,  and  final- 
ly a  harsh  refusal  to  permit  the  mother  to  see 
or  even  caress  her  offspring  and  a  ruthless 
and  forcible  Interruption  thereof  upon  the 
public  street— rail  these  things  constitute  In 
the  aggregate  indignities  of  the  most  wear- 
ing and  painful  nature,  destructive  alike  to 
both  health  and  spirits.  Rose  v.  Rose,  129 
Mo.  App.  179,  107  S.  W.  1089;  Holschbacb 
V.  Holscbbach,  134  Mo.  App.  266,  114  S.  W. 
1036.  We  are  of  the  opinion  that  they  are 
sufficient  to  entitle  the  wife  to  a  decree  In 
her  favor. 

[8,  7]  There  still  remains  the  question  of 
the  custody  of  the  child.  This  question  most 
be  disposed  of  in  the  light  of  the  act  of  the 
General  Assembly  approved  March  20,  1913, 
and  which  went  into  effect  June  2S,  191S. 
Laws  U918,  p.  91.  The  first  section  of  that  act 
makes  "the  father  and  mother,  with  equal 
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powers,  rl^ta  and  datlect"  the  natural  goard- 
ian  and  curator  of  their  ebUdren,  and  gives 
them  "the  custody  and  care  of  tbelr  persons, 
«ducatlon  and  estates."  Section  5  of  said 
act  provides  tliat  a  husband  and  wife  living 
apart  are  entitled  to  an  adjudication  of  the 
circuit  court  as  to  their  powers,  rights,  and 
duties  in  respect  of  the  custody  and  control 
of  their  unmarried  minor  diildroi  "without 
any  preference  as  betwew  the  said  husband 
and  wife,  and  neither  the  husband  nor  the 
wife  has  any  right  paramount  to  that  of  the 
other  In  lessfwit  of  the  custody  and  contror 
of  such  children.  And  section  6  jiroTides 
that: 

"In  all  proceedings  for  divorce  •  •  •  in 
which  shall  be  involved  the  right  to  the  cnstodj 
and  control  of  minor  children,  •  •  »  the 
rights  of  the  parents  shall  be  equal,  and  neither 
parent  as  such  shall  have  any  right  paramount 
to  that  of  the  other  parent,  but  in  each  case  the 
court  shall  decide  only  aa  the  best  interests  of 
the  child  itself  may  seem  to  require." 

The  effect  of  this  act  is  to  place  the 
mother  and  father  upon  an  equal  footing 
with  regard  to  the  right  to  hare  charge  and 
custody  of  their  children.  The  mother  is 
not  confronted  as  heretofore  with  the  com- 
mon-law preference  for  the  father.  People 
ex  reL  v.  Elder,  98  App.  Div.  244,  90  N.  Y. 
Supp.  703.  However,  the  welfare  of  the 
chUd  is  the  supreme  consideration  to  be  ever 
kept  in  mind.  Its  custody  should  not  in  any 
way  be  awarded  "for  the  purpose  of  gratify- 
ing the  mere  feelings  and  wishes  of  one  par- 
ent or  the  other  or  with  any  Idea  of  punish- 
ing or  rewarding  either  parent"  In  re 
Krauthoff,  191  Mo.  App.  149,  loa  dt  171, 
177  S.  W.  U12,  1120.  There  Is  nothing  In 
this  record  showing  that  the  wife  is  not  a 
true  and  faithful  mother  to  her  boy.  Noth- 
ing is  against  her  character  or  fitness  to  have 
charge  of  him.  She  is  willing  that  he  be 
reared  In  the  religion  of  his  father  and,  as 
stated  before,  when  she  had  him  In  her  ex- 
clusive control  she  sent  him  to  the  Catholic 
Church  whenever  that  was  possible.  When 
she  had  him  half  the  Ume,  she  rented  a 
home  near  the  church  In  order  that  he  might 
conveniently  attend  same.     If  the  boy  be 


left-wlth  tbe  father,  he  .wlH  be  In  a*  comfort- 
able home.  It  la  true ;  yet  It  Is  one  in  which 
the  memory  of  his  mother's  name  cannot.  In 
the  nature  of  things,  be  revered  and  cherish* 
ed.  While  he  would  have  two  aunts  In  that 
home,  still  with  one  of  them  he  does  not 
agree,  or  at  least  has  disagreed  with  In 
times  gone  by,  and  the  other  has  her  own  af- 
fairs to  look  after.  No  one  will  look  after 
the  welfare  of  a  boy  so  closely  as  his  mother, 
whose  heart  is  the  prompter  of  all  her  mo- 
tives. If  it  be  said  that  ne  will  also  have  the 
benefit  of  his  father's  care,  it  may  be  observ- 
ed that.  If  the  latter's  business  has  been  so 
reacting  in  the  past  as  to  never  allow  him 
time  to  accompany  his  wife  to  places  of 
amusement  or  sodal  relaxation,  then  the 
prospect  that  be  wUl  find  much  time  to  de- 
vote to  the  society  of  his  boy  is  not  flatter- 
ing. In  short,  we  feel  that  the  best  interests 
of  the  boy  at  this  time  favor  placing  him 
with  the  mother,  on  condition  that  she  live 
where  he  may  conveniently  attend  his  fa- 
ther's church,  be  reared  in  the  Catholic 
faith,  and  see  his  father  regularly  at  proper 
times  and  occasions,  and  that  for  this  pur- 
pose he  be  allowed  to  spend  Saturday  after- 
noons and  nights  and  Sundays  and  Sunday 
nights  with  his  father.  The  latter  is  liable 
for  his  son's  support  in  any  event,  and  a 
reasonable  provision  should  be  made  for  this 
purpose.  While  the  wife's  cross-bill  contains 
a  formal  demand  for  alimony  and  mainte- 
nance, yet  we  gather  from  the  record  that 
the  v^fe  Is  not  really  demanding  anything 
In  the  way  of  money  from  her  husband,  ex- 
cept for  the  expenses  incurred  by  her  In  this 
suit  and  a  sufllcient  sum  to  be  regularly  paid 
for  the  maintenance  of  the  boy. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  enter  a  decree  of  divorce  in  favor 
of  the  wife  with  a  reasonable  allowance  for 
expense  money  in  this  suit,  awarding  the 
custody  of  the  chUd  to  defendant  together 
with  a  reasonable  monthly  allowance  against 
the  plalntliT  for  the  child's  support,  and  dis- 
missing plaintiff's  petition  for  divorce.  All 
concur. 
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BANE  OF  CmUJCOTHE  ▼,  QUNBT. 
(No.  11372.) 

(Kansas  City  Ciourt  of  Appeals.    Missoori. 

Not.  6,  1916.     Bebearine  Denied 

Nov.  27,  1916.) 

1.  BnxB  AND   Notes  *=>139(1)— Considkba- 

TION— Jb'ATMENT  OF  PAOT-DtJE  DjCBT. 

A  promise  of  a  debtor  to  pay  his  past-due 
obligation  as  surety  on  a  note  is  a  mere  nudum 
pactum,  which  cannot  serve  as  the  consideration 
to  the  creditor  to  extend  the  payment  of  another 
note  upon  which  he  was  also  liable  as  surety. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§340-343,  349;  Deo.  Dig. 
<S=»139(l).] 

2.  Bills  and  Notes  «=s»138— Kenewal— Con- 

DIXIONAt  PBOHIBE — PAYMENT   OF   PaBT-DUE 

Debt. 
Where  the  payment  of  other  notes  by  de- 
fendant on  which  he  was  liable  as  surety  and 
the  furnishing  of  collateral  security  were  made 
eonditions  precedent  to  acceptance  by  plaintiff 
of  a  renewal  note  signed  by  maker  and  defend- 
ant, of  a  note  on  which  he  was  also  liable  as 
security,  the  mere  fact  that  plaintiff  held  the 
new  note  and  collateral  subject  to  the  perform- 
ance of  the  other  condition  would  not  constitute 
an  unqualified  granting  of  the  extension  and 
acceptance  of  the  new  note,  since  the  acceptance 
of  an  offer,  to  create  a  contract,  must  be  abso- 
lute,' unambiguous,  unequivocal,  without  vari- 
ance from  the  terms  of  tne  offer,  and  defendant 
cannot  claim  that  the  performance  of  one  condi- 
tion absolved  him  from  the  other  because  it  re- 
lated to  a  duty  which  he  was  bound  in  law  to 
discbarge. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  338,  339;  Dec.  Dig.  «=> 
138.] 

3.  Tbial   ®=9296(l)r-lNSTBT;cTioN»— Rxasinq 

ToaETHEB. 

An  instruction  should  be  read  in  connection 
with  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-707;    Dec  Dig.  «S=9296(1).] 

Appeal  from  Circuit  Conrt,  LtTlngston 
County;  Arch  B.  Davis,  Judge. 

"Not  to  be  offldally  published." 

Suit  by  the  Bank  of  Chillicotbe  against  W. 
J.  Gunby.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Scott  J.  Miller  and  Paul  D.  Kitt,  botb  of 
CaUUicottie,  for  appellant  J.  M.  Davis  & 
Son,  of  CtiUlicothe,  for  respondent 

JOHNSON,  J.  Tbis  suit  was  brought  Oc- 
tober 11,  1913,  upon  a  negotiable  promis- 
sory note  .  for  $1,000  and  interest,  dated 
Marcli  29,  1913,  and  due  in  six  months  after 
date.  Plaintiff  was  tbe  payee,  Charles  D. 
McWilUams  the  maker,  and  defendant  a 
surety.  The  defense  interposed  in  tbe  an- 
swer is  that  on  August  7,  1913,  plaintiff  ac- 
cepted a  renewal  note  due  in  six  months, 
with  a  pledge  of  certain  shares  of  stock  as 
collateral  security,  and  afterwards,  on  the 
same  day,  "negligently,  carelessly,  and  wan- 
tonly" returned  the  coUateril  to  McWllllams, 
without  tbe  consent  of  defendant,  thereby  re- 
leasing defendant  in  law  from  any  obligation 
as  surety  for  HcWilllams  on  the  note  in  suit 
A  trial  of  tbe  issues  raised  by  this  defense 


iresulted  In  a  verdict  and  judgment  tor  plain* 
'tiff,  and  defendant  appealed. 

On  August  7,  1913,  defendant,  wbo  is  sol- 
vent, was  indebted  to  plaintiff  as  surety  for 
McWilliams  on  three  promissory  notes  known 
in  the  evidence  as  the  Knight  note  for  $1,- 
200,  the  Francis  note  for  $1,000,  and  the  note 
in  suit,  the  first  two  of  which  were  also  se- 
cured by  real  estate  mortgages  and  were 
past  due.  The  note  in  suit  was  not  secured 
otherwise  than  by  tbe  signature  of  defend- 
ant as  surety,  which  made  it  good.  McWil- 
liams, the  maker,  was  extensively  engaged 
in  the  real  estate  and  loan  business,  and  was 
Insolvent,  and  badly  involved,  but  the  fact  of 
his  insolvency  was  not  known  either  to 
plaintiff  or  defendant  We  surmise  from  the 
evidence  that  both  knew  enough  about  his 
affairs  to  cause  them  to  have  misgivings  and 
anxiety  about  his  solvency,  and  to  look  with 
care  to  the  protection  of  their  respective  in- 
terests. Whether  or  not  this  was  the  fact 
defendant  had  an  interview  with  an  execu- 
tive officer  of  the  bank  which  ended  in  an 
understanding  between  them  that  the  bank 
would  undertake  to  procure  additional  se- 
curity for  the  note  In  suit  from  McWilliams, 
and  if  successful  would  take  a  renewal  note 
signed  by  McWilliams  and  defendant,  pro- 
vided defendant  would  pay  or  cause  to  be 
paid  the  past-due  Knight  and  Francis  notes. 
Pursuant  to  this  understanding  plaintiff  pre- 
pared a  collateral  form  note  dated  August 
7,  1913,  due  In  six  months,  for  the  amount 
of  the  indebtedness,  procured  the  signature 
of  McWilliams  thereto,  and  the  deposit  by 
him  of  certain  shares  of  stock  of  the  par 
value  of  $4,000,  and  the  actual  value  of  $1,- 
000  or  $1,200,  which  the  note  recited  were 
to  be  held  by  plaintiff  as  security  for  its 
payment 

Shortly  afterward,  and  in  the  morning  of 
August  7th,  defendant  called  at  the  bank  and 
signed  the  renewal  note  as  surety.  Thus  far 
there  is  no  material  controversy  over  the 
facts  of  the  transaction.  When  defendant 
signed  the  renewal  note  it  and  the  collateral, 
as  well  as  the  old  note,  were  in  the  posses- 
sion of  plaintiff.  The  disputed  fact  is  wheth- 
er, aa  defendant  contends,  the  bank  at  that 
time  accepted  the  renewal  note  and  collater- 
al, together  with  the  promise  of  defendant 
to  pay  the  two  past-due  notes  in  the  near  fu- 
ture, or,  as  plaintiff  insists,  the  renewal  note 
was  not  to  be  accepted  until  defendant  bad 
paid  the  other  notes  which  he  was  to  do  on 
that  day.  Plaintiff  held  tbe  renewal  note 
and  collateral  until  after  banking  hours,  and. 
failing  to  receive  the  agreed  payment,  turn- 
ed them  over  to  McWilliams,  who  came  to 
the  bank  and  made  demand  for  them. 

[1]  Counsel  for  defendant  argue  that  oa 
the  facts  disclosed  in  plaintifTs  evidence  the 
court  erred  in  not  directing  a  verdict  for  de- 
fendant Tbe  argument  is  built  on  tbe  well- 
settled  rule  that  a  promise  of  a  debtor  to 
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pay  bis  past-dne  debt  Is  a  mere  nudum  pac- 
tum, which  cannot  serve  as  the  consideration 
to  the  creditor  to  extend  the  payment  of  an- 
other obligation  of  the  debtor.  Wolz'  t.  Par- 
ker, 134  Mo.  458,  3S  8.  W.  U48;  Petty  ▼. 
Douglass,  76  Mo.  70 ;  Regan  t.  Williams,  186 
Mo.  620,  S4  S.  W.  959,  106  Am.  8t  Rep.  600. 

[2]  Defendant  was  legally  bound  as  surety 
immediately  to  pay  the  Knight  and  Francis 
notes,  and  his  promise  to  pay  them  added 
Dotblng  to  his  legal  liability,  and  therefore 
could  have  furnished  no  consideration  tor 
the  renewal  of  the  note  In  suit.  But  we  fall 
to  see  any  advantage  to  defendant  from  this 
rule.  The  agreement  of  plalnttfl  to  renew 
the  note  tn  suit  If  executed  by  an  acceptance 
of  the  new  note  and  collateral  would  have 
bad  the  support  of  a  sufficient  consideration, 
viz.  the  additional  security  of  the  pledged 
shares  of  stock. 

The  question  here  is  not  whether  defend- 
ant's promise  to  pay  the  Enlgbt  and  Fran- 
cis notes  was  or  was  not  a  part  of  the  con- 
sideration for  plalntUf's  agreement  to  extend 
the  time  for  the  payment  of  the  note  in  salt, 
but  was  the  payment  of  those  notes  made  a 
condition  precedent  to  the  granting  of  the 
extension  and  the  acceptance  of  the  renewal 
note  and  collateral,  such  c<Hidltlon  to  be  per- 
formed by  defendant  on  that  business  day? 
If  such  was  the  agreement,  and  the  evidence 
of  plalntur  tends  to  show  that  it  was,  the 
mere  fact  that  plalntUt  hdd  the  new  note 
and  collateral  snbject  to  the  performance  of 
the  condition  on  which  they  were  being  held 
would  not  constitute  an  luauallfled  granttng 
of  the  extension  and  acc^tance  of  the  new 
note. 

PlalntifTs  offer  to  extend  the  time  of  pay- 
ment was  coupled  with  two  conditions,  1.  e., 
that  defendant  would  sign  the  renewal  note 
as  surety,  and  would, pay  the  other  two  notee 
on  that  day.  Defendant  performed  only  one 
of  those  OHiditions,  and  then  took  the  unten- 
able position  that  snch  partial  performance 
absolved  him  from  the  other  because  it  re- 
lated to  a  duty  he  was  bound  in  law  to  dis- 
charge. No  rule  is  better  settled  than  that 
an  acceptance  of  an  offer,  to  create  a  con- 
tract, must  be  abscdute,  unambiguous,  un- 
equivocal, without  variance  or  shadow  of 
taming  from  the  terms  of  the  offer.  Scott 
V.  Davis,  141  Mo.  218,  42  8.  W.  714;  Qaus  v. 
Lumber  Co.,  116  Mo.  App.  loc.  dt.  119,  92 
S.  W.  121 ;  Sarran  v.  Richards,  161  Mo.  App. 
666,  132  S.  W.  286. 

We  know  of  no  good  reason  in  law  for 
holding  that  a  creditor  may  not,  without  en- 
trapping himself,  say  to  bis  debtor: 

'^f  you  will  pay  one  of  your  past-due  notes 
today  I  will  give  you  further  time  to  pay  the 
othw  one,  anS  win  hold  the  sccurit:^  yon  offer 
for  audi  accommodation  until  the  time  I  give 
you  to  pay  the  one  shall  have  expired." 

[•]  Tb«  court  did  not  err  In  refusing,  to  di- 
rect a  verdict  for  defendant.  Instruction 
A,  given  at  the  request  of  plaintiff,  If  stand- 


ing alone,  would  be  subject  to  the  criticism 
of  submitting  a  question  of  law  to  the  Jury, 
but  when  read  in  connection  with  Instruc- 
tion B,  as  It  should  be,  we  find  the  facts  cm 
which  plaintiff  would  be  entitled  to  recover 
are  fully  and  fairly  defined.  Objections  to 
other  rulings  on  the  Instructions  have  been 
fully  answered  in  the  views  expressed. 

There  Is  no  prejudicial  error  in  the  rec- 
ord, and  the  Judgment  Is  affirmed.  All  con- 
cur. 


BRiaHTWBIX  V.  LTJSK  et  aL    (No.  12091.) 

(Eanaaa  City  Court  of  Appeals.     Mlsvouri. 

June  12,  1916.    Rehearing  Denied 

Nov.  27,  1916.) 

1.  Masteb  arc  Sbbvart  «=>228(1)— Injutries 

TO  SeBVANT  —  CONTBIBUTOBT  NxOUGENCE  — 

Statutoby  Pbovibion. 
Under  the  federal  Etaployers'  Liability  Act 
(Act  April  22,  1908,  c.  m  8S  Stat  66  [U.  S. 
Comp.  St  1918,  M  8667-8666]),  no  degree  of 
negligence  of  an  injured  servant,  however  gross 
or  proximate  as  a  matter  of  law,  can  bar  a  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  670;  Dec  Dig.  «=>228(l).l 

2.  Masteb  and  Sebvart  «=>137(4)— Injiibieb 
to  Skbvant— Opebation  of  Trains— DtrrY 
of  Enoineeb. 

The  rule  that  an  engineer  of  a  passing  loco- 
motive is  entitled  to  indulge  in  the  presumption 
of  a  dear  track  as  to  all  employ^,  such  as  sec- 
tion hands  and  track  repairers,  who  are  required 
by  the  rules  of  the  company  to  keep  out  of  the 
way  of  trains,  does  not  apply  where  the  engineer 
knew  that  the  traclc  was  not  clear,  and  that  it 
was  necessary  to  keep  a  lookout 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  269,  270,  274,  277,  278; 
Dec.  Dig.  «=»137(4).] 

3.  Negligence  €=>10  —  Pboxiuate  Catjbe  — 
Anticipation  of  Injttbt. 

Where  an  Injury  cannot  reasonably  be  an- 
ticipated and  would  not  have  happened  unless 
under  exceptional  circumstances,  it  is  not  negli- 
gence to  fail  to  take  precautionary  measures, 
though  if  taken  the  infury  would  not  have  re- 
sulted. 

[Ed.  Note. — For  other  cases,  see  Negtigenee, 
Cent  Dig.  i  12 ;  Dec.  Dig.  «s>10.] 

4.  Masteb  and  Sebvant  «=»96(1)— iNjntTBnw 
TO  Servant— Opebatiow  op  Tbain— Pboxi- 
icATE  Cause  of  Injttbt. 

Where  a  locomotive  engineer  knew  that  a 
track  was  not  dear  of  employes  and  another 
track  ,was  only  8  feet  distant  from  that  on  which 
the  locomotive  was  running,  it  is  a  reasonable 
condnsion  that  injury  to  the  foreman  of  the 
track  crew  would  naturally  result  from  the  negli- 
gence of  the  engineer  in  failing  to  heed  the  sig- 
nal of  the  foreman  to  stop. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ig  167,  162;  Dec.  Dig.  <Ss> 
96(1).] 

6.  Dahagxs  «=»132(12)— Excessive  Dahaoes 

— Pebsonai,  Injubieb. 
An  award  of  £5,000  to  a  workman  47  years 
of  age,  earning  $55  per  month,  for  the  loiis  of 
the  right  arm,  almost  completely  incapacitating 
him  from  earning  a  livelihood,  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  383;   Dec.  Dig.  «=»132(12).] 
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Appeal  from  CSrcolt  Court,  Jackscn  Ooxm- 

ty;  O.  A.  Lucas,  Jndge. 
"Not  to  be  <«clally  pubUshed." 
Action  by  S.  B.  Brlghtwell  against  James 

W.  Lusk  and  otbers,   recetvers  of  the   St 

Lonls  ft  San  Francisco  Railroad  Company. 

From  a  Judgment  for  plalntifl,  defendants 

appeal.    Affirmed. 

W.  F.  Evans,  of  St  Lonls,  and  Cowherd, 
Ingraham,  Duriiam  &  Morse,  of  Kansas  City, 
for  appellants.  Calvin  &  Rea  and  Geo.  C. 
Coggbum,  all  of  Kansas  City,  for  respond- 
ent 

JOHNSON,  J.  ThlQ  Is  an  action  for  per- 
sonal Injuries  founded  on  the  federal  Em- 
ployers' Liability  Act  Defendants  are  the 
receivers  of  the  St  Lonls  &  San  Francisco 
Railroad  Company,  an  interstate  carrier, 
and  at  the  time  of  his  injury,  February  21, 
1914,  plalntifl  was  the  foreman  of  a  gang  of 
section  men  employed  in  repairing  a  main 
track  In  defendants'  switch  yards  in  Kan- 
sas City.  The  men  were  raising  low  Joints 
In  the  track  and  had  been  thus  employed 
during  the  day.  In  this  operation  they  rais- 
ed the  track  on  Jacks  which  supported  It 
while  they  removed  the  soft  material  and 
filled  the  depression  with  cinders.  Then 
they  lowered  the  track,  removed  the  Jacks, 
and  passed  on  to  the  nesct  low  Joint  During 
the  afternoon  (the  injury  occurred  at  4:30 
p.  m.)  a  switch  engine  working  in  that  part 
of  the  yards  had  been  run  two  or  three  times 
over  the  track  where  the  repairs  were  being 
made.  This  track  was  called  the  "middle 
yard  lead"  and  ran  north  and  south.  The 
engine  worked  in  an  area  north  of  the  point 
where  the  track  gang  was  working,  but  oc- 
casionally it  ran  south  on  the  "lead"  over 
and  beyond  that  iwint,  and  then  back  again 
in  a  few  seconds. 

The  engineer  knew  low  Joints  were  being 
raised,  that  during  that  operation  the  track 
was  elevated  and  supported  by  tra(^  Jacks, 
and  that  It  would  not  be  safe  to  nm  the  en- 
gine over  such  place  until  the  track  had  been 
lowered  and  the  Jacks  removed.  Just  before 
the  injury  the  engine  approached  on  that 
track  from  the  north  at  a  time  when  the  sec- 
tion men  were  working  at  a  low  Joint  and 
the  track  was  raised.  The  engineer  intro- 
duced as  a  witness  by  defendant  testified : 

"I  don't  know  how  many  times  we  backed  up 
there,  but  several  times,  and  this  one  particular 
time  when  he  was  hurt  we  were  backing  up  and 
I  did  not — ^was  not  sure  whether  the  track  was 
clear  for  os  to  go  back  or  not,  so  I  kept  backing 
tip  until  I  got  fairly  close  enough  that  I  thought 
we  ought  to  know  whether  to  stop  or  not,  and 
he  (plaintiff)  stepped  over  between  the  tracks, 
and  I  got  no  signal  (from  plaintiff  to  stop),  so  I 
whistled." 

We  quote  this  testimony  at  this  time  be- 
cause of  Its  corroboration  of  plaintiff's  evi- 
dence which  tends  to  show  that  this  Is  not 
an  Instance  where  the  engineer  relied  upon 
the  presumption  of  a  clear  track,  but  Is  one 
where  he  anticipated  the  track  might  be  foul- 


ed, and  therefore  was  boanA  not  to  proceed 

without  a  signal  or  unless  he  knew  the  tra<&  { 
was  clear.  Plaintiff  testtfled,  but  afterward 
the  testimony  was  stricken  out  on  motl<Hi  of 
defendant,  that  when  the  engine  first  ran 
over  his  place  of  work  he  said  to  the  aigX- 
neer,  after  experiencing  difficulty  In  attract- 
ing his  attention:  "Now,  when  you  are  back- 
ing up  here  on  this  track  always  watch  be- 
hind for  a  signal  because  I  am  working  rl^t 
back  here,"  to  whldi  the  engineer  rolled, 
"All  right" 

In  our  consideration  of  the  demurrer 
which  defendant  Insists  should  have  been 
given,  that  testimony  is  omitted.  Apart 
from  It,  the  evidenoe  shows  beyond  qaestlon 
that  this  was  a  place  where  the  engineer,  not 
entitled  to  Indulge  In  the  preaumptloa  of  a 
clear  trade,  was  bound  to  keep  a  lookout  for 
a  signal  from  plaintiff.  The  evidence  of 
plaintiff  tends  to  show  that  as  the  engine 
approached,  tender  first,  plaintiff  crossed 
over  to  the  east  side  of  the  track  where  the 
engineer  could  see  him,  and  r^>eatedly  gave 
the  signal  to  stop.  He  observed  the  engi- 
neer was  looking  backward  at  the  "drag"  of 
cars  and  did  not  see  him.  In  endeavoring 
to  attract  his  attention  plaintiff  reached  a 
spot  from  10  to  16  feet  north  of  the  low  Joint 
and  near  the  west  rail  of  the  next  track  east 
which  was  called  the  "east  yard  lead." 
This  track  ran  parallel  to  the  middle  yard 
lead,  and  plaintiff  states  the  distance  be- 
tween them  was  8  feet,  which  would  allow  a 
clear  space  of  nearly  4  feet  in  which  one 
might  stand  while  trains  were  passinjr  eadi 
other  on  the  two  tracks. 

The  witnesses  for  defendants  give  the  dis- 
tance between  the  tracks  at  from  10  to  14 
feet  Plaintiff's  evidence  on  this  Issue  Is  sub- 
stantial, and  for  the  purposes  of  the  demur- 
rer we  must  assume  that  the  two  tracks 
were  8  feet  apart  While  plaintiff  was  sig- 
naling and  shouting  to  the  engineer  and,  as 
stated,  was  near  the  east  yard  lead,  a  frel^t 
car,  which  another  switch  engine  operating 
in  the  east  yard  bad  shunted  on  that  track, 
approached  from  the  south  and  struck  plain- 
tiff <m  the  shoulder,  knocked  him  down,  and 
ran  over  his  right  arm.  There  was  no 
switchman  on  this  car,  and  no  wanting  was 
given  of  Its  approach. 

The  reason  plaintiff  gives  for  not  looking 
in  the  direction  of  the  oncoming  car,  in  sub- 
stance, is  that  his  duty  to  signal  the  engineer 
to  prevent  the  latter  from  running  the  en- 
gine over  the  raised  track  was  Imperative, 
and  that  under  the  rules  observed  in  the  op- 
eration of  trains  and  cars  in  the  yards  he 
had  no  reason  to  anticipate  that  a  flying 
switdi  would  be  made  on  the  east  track.  On 
the  other  hand  the  evidence  of  defendant 
tends  to  show  that  it  was  the  practice  to 
switch  cars  in  that  manner  wlthoat  warning, 
and  that  It  was  the  duty  and  custom  of 
track  men  to  look  out  fbr  sfldi  movements. 

The  engineer  testified  that  plaintiff  waa 
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not  tiyln?  to  stgnal  Mm,  bnt  Kerned  to  be 
looking  Intoitly  at  the  trade  work.  He  said: 
"I  tooted  the  vhiatle  two  or  three  timee  for 
him  to  get  out  of  the  way  or  step  one  way  or 
the  other,  and  he  stepped  over,  that  Is,  he  came 
there  in  front  of  this  bos  car  that  was  coming 
down  towards  the  crossover;  then  I  seen  that 
be  didn't  see  this  car,  and  so  I  hollered  at  him; 
the  time  was  so  short,  and  the  car  was  so  close 
from  him  that  he  did  not  seem  to  realize ;  did 
not  seem  to  bear  me,  and  did  not  look  np  at  all, 
and  the  car  hit  him." 

Tbe  engine  was  mnnlng  slowly,  not  over 
four  or  five  miles  per  hour,  and  was  stopped 
before  It  reached  the  track  Jacks.  The  petl 
tlon°  alleged  that  the  proximate  cause  of  the 
Injury  was  negligence  of  tbe  engineer  In  ap- 
proaching tbe  track  Jacks  without  looking 
for  a  stop  signal,  and  negligence  in  running 
the  car  along  the  east  trac^  without  having 
an  operator  thereon  to  give  warning  of  Its 
approadi.  In  the  Instmctlons  tbe  oonrt 
withdrew  the  latter  charge  from  tbe  Jury, 
and  anthorized  a  verdict  for  plaintiff  only 
upon  the  hypothesis  that  the  alleged  negli- 
gence of  the  engineer  was  a  proximate  cause 
of  the  Injury.  Tbe  answer.  In  addition  to  a 
general  denial,  pleaded  assumed  risk  and 
contributory  negligence,  and  tbe  Jury  were 
Instmcted  If  they  found  plaintiff  was  guilty 
of  contributory  negligence  "he  shall  not  re- 
cover the  full  amount  of  his  damages,  which 
you  may  find  he  has  sustained,  but  only  the 
proportional  amount  bearing  the  same  rela- 
tion to  the  full  amount  of  bis  said  damages 
as  tbe  negligence  attributable  to  the  defend- 
ants bears  to  the  entire  negligence  attributa- 
ble to  both  tbe  plaintiff  and  the  defendants." 
The  Jury  returned  a  yerdlct  for  plaintiff  In 
tbe  sum  of  |6,000,  and  defendants  appealed. 

[1]  In  our  consideration  of  the  argument 
that  the  court  should  have  directed  a  verdlci 
for  the  defendants  we  begin  with  the  prem- 
ise that  in  an  action  under  the  federal  Em- 
ployers' Liability  Act  the  defense  of  con- 
tributory negligence  can  perform  no  other 
office  than  that  of  diminishing  the  damages 
recoverable  by  the  plaintiff,  and  even  in  cas- 
es where  such  negligence  must  be  treated  as 
established  in  law  the  plaintiff  will  not  be 
deprived  of  his  right  to  recover  the  damages 
tbe  Jury  finds  from  the  evidence  are  properly 
attributable  to  pleaded  negligence  of  the  de- 
fendant, which  also  was  a  proximate  ^nd 
contributing  cause  of  the  Injury.  Tbe  act 
provides  (section  8,  a  149,  35  Stat  at  Large 
U.  S.  p.  66): 

"Tbe  fact  that  the  employ^  may  have  been 
guilty  of  contributory  negligence  shall  not  bar 
a  recovery,  but  tbe  damages  shall  be  diminished 
by  tbe  Jury  in  proportion  to  the  amoant  of  negli- 
gence attributable  to  such  employe." 

Of  this  proTlai<m  It  is  well  said  In  Penn. 
Co.  T.  Ode,  214  Fed.  948,  181  a  O.  A.  244. 
that  no  degree  of  negligence  on  the  part  of 
an  Injured  servant,  however  gross  or  proxi- 
mate as  a  matter  of  law,  can  bar  a  recov- 
ery, it  being  Impossible  that  plalntUTs  neg- 
ligence should  equal  tbe  combined  negli- 
gence of  both  plaintlfl  and  defendant    Con- 


seqnently  tbe  sole  issue  we  most  scire  on* 
this  branch  of  the  case  Is  whether  or  not 
the  evidence  In  Its  aspect  most  favorable  to 
plaintiff  accuses  the  engineer  of  negligence, 
which  either  with  or  wlthont  negligence  of 
plaintiff  was  a  proximate  cause  of  the  in- 
Jury.  Hardwick  v.  Ballroad,  181  Mo.  App. 
156,  168  8.  W.  828. 

[2]  In  support  of  tbelr  contention  that  tbe 
engbieer,  even  If  he  failed  to  keep  a  look- 
out for  plaintiff,  and  Instead  was  looking 
backward,  yet  did  not  violate  any  duty  he 
owed  plaintiff,  counsel  for  defendant  invoke 
tbe  well-settled  rule  that  an  engineer  ot  a 
passing  locomotive  Is  entitled  to  indulge  In 
tbe  presumption  of  a  dear  track  as  to  all 
employ^  such  as  section  bands  and  track 
repairers  who  are  required  by  tbe  rules  of 
the  comjiany  to  keep  out  of  tbe  way  ot 
trains,  and  la  not  required  to  be  on  the  look- 
out for  them.  Degonla  v.  Ballroad,  224  Mo. 
664,  123  S.  W.  807;  Gabal  v.  Railroad,  251 
Mo.  257,  158  a  W.  12;  Rashall  v.  Railroad, 
249  Mo.  500,  155  S.  W.  426;  Nlvert  v.  Rail- 
road, 232  Mo.  626,  185  S.  W.  83;  Aerkfetx 
V.  Humphreys,  145  U.  S.  418,  12  Sup.  Ot 
835,  36  li.  Ed.  758;  Wltham  v.  Delano,  184 
Mo.  App.  677,  171  S.  W.  990;  Salsbury  v. 
RaUroad,  175  Ho.  App.  334,  162  S.  W.  279. 

But  these  cases  are  In  line  with  tbe  great 
current  of  kuthority  which  recognizes  the 
sensible  doctrine  that  the  presumption  of  a 
clear  track  cannot  be  allowed  to  shield  tbe 
defendant  against  liability  where  the  act  In 
question  did  not  proceed  from  such  pre- 
sumption but  with  knowledge  of  the  act- 
or— the  engineer — ^that  the  track  ahead  was 
not  clear,  and  that  it  was  necessary  to 
keep  a  lookout  As  we  pointed  out  in  the 
Hardwick  Case,  the  rule  In  question  does 
not  mean  that  the  track  workers  are  entire- 
ly outside  tbe  pale  of  protection,  but  only 
that  unless  there  Is  s(»netblng  in  tbe  situa- 
tion to  call  for  watchfulness  and  care  on 
the  part  of  tbe  engineer  he  is  not  required 
to  anticipate  that  employ^  whose  business 
is  to  keep  themselves  and  their  work  out  of 
his  way,  nevertheless,  will  require  bis  at- 
tention. Where,  as  in  tbe  present  case,  tbe 
engineer  knows  that  the  track  ahead  is  ob- 
structed by  tbe  track  men  and  their  opera- 
timis  np<m  it  In  a  manner  to  endanger 
lives  and  pnyerty  if  care  is  not  observed, 
be  has  no  right  to  indulge  In  any  presump- 
tion of  a  safe  trade,  but  must  advance  cau- 
tiously keeping  a  lo<^ont  for  signals  to  stop. 
The  engineer  in  bis  testimony  conceded  that 
such  was  his  duty,  and  asserted  that  he  was 
in  tbe  full  performance  tbereof,  but  that 
plaintiff  was  inattentive.  PlalntUTs  evi- 
dence, which  we  must  accept  tends  to  show 
that  the  engineer  was  not  keeping  a  lock- 
out but  was  running  the  engine  regardless 
of  warning  signals,  towards  the  defective 
place.  Clearly  the  evidence  accuses  the  en- 
gineer of  a  negligent  breach  of  duty  to- 
wards plaintiff — ^tbe  duty  to  keep  a  lookout 
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■for  Ua  signal  to  stop  and  to  obey  such  sig- 
nal when  given. 

[3]  Bnt  It  Is  argued  tbat  the  engineer  had 
no  reason  to  anticipate  that  his  negligent 
breach  of  such  duty  would  or  might  result 
In  plalntlfTs  being  struck  by  a  moring  car 
<m  the  parallel  track,  or  even  that  plaintiff 
might  be  led  thereby  Into  taking  a  position' 
near  that  track.  The  doctrine  is  recognized 
in  this  state  that  where  an  injury  camiot 
reasonably  be  anticipated  and  would  not 
have  happened  Tinless  under  exceptional  cir- 
cumstances, it  is  not  negligence  to  fail  to 
take  precautionary  measures  to  prevent  It, 
although  If  taken  the  injury  would  not  have 
resulted.  Brewing  Ass'n  t.  Talbot,  141  Mo. 
674,  42  S.  W.  679,  64  Am.  St  Rep.  638; 
Moore  T.  Lead  Ck>.,  125  Uo.  App.  loc.  dt 
396,  102  S.  W.  616;  Monday  ▼.  BaUroad,  136 
Mo.  App.  696,  119  8.  W.  24;  Foley  ▼.  Mc- 
Mahon,  114  Mo.  App.  442,  90  S.  W.  113. 

[4]  We  think  the  facta  and  circumstances 
In  the  present  case  will  support  a  reasonable 
conclusion  that  the  injury  was  a  natural  re- 
sult of  the  negligence,  and  therefore  one 
that  the  engineer  must  be  presumed  to  have 
anticipated  as  a  natural  and  probable  conse- 
quence. The  relative  narrowness  of  the 
space  between  the  tracks,  the  Imperative 
necessity  of  attracting  the  engineer's  atten- 
tion which  eansed  plaintiff  to  move  to  the 
best  vantage  point,  and  the  practice  in  the 
yards  of  running  detached  cars  <m  the  east 


track  without  an  attendant  to  give  warn- 
ing, were  facts  from  which  the  inference  oC 
danger  to  plaintiff  from  the  probable  co- 
operation of  the  active  ingredients  of  sncb 
situation  would  and  should  have  been  drawn 
by  a  reasonably  careful  person  in  the  posf- 
tlon  of  the  engineer.  The  court  did  not  err 
In  refusing  to  direct  a  verdict  for  defend- 
ants. 

We  have  carefully  considered  the  <>bjec- 
tions  to  the  rulings  cm  instructions,  and  find 
them  free  from  prejudicial  error. 

[6]  We  cannot  say  as  a  matter  of  law  that 
the  verdict  was  excessive.  Plaintiff  was  47 
years  of  age,  and  was  earning  $55  per  month. 
He  lost  his  right  arm  and  has  been  almost 
completely  incapacitated  from  earning  a 
livelihood.  The  questions  of  whether  or  not 
be  was  guilty  of  contributory  negligence 
and,  if  so,  to  what  extent  such  negligence 
should  be  allowed  to  diminish  his  damages, 
were  issues  of  fact  which  were  referred  to 
the  Jury  in  proper  tnstructicMUL  We  have  no 
right  to  diminish  the  recovery  on  the  ground 
of  contributory  negligence,  and  in  aid  of  the 
verdict  must  assume,  if  necessary,  that  the 
Jury  exonerated  plaintiff  from  ttie  imputa- 
tion of  negligence.  On  such  hypothesis,  an 
assessment  of  $5,000  for  the  loss  to  a  work- 
Ingman  in  the  prime  of  life  of  his  right  arm 
cannot  be  considered  as  transgressing  the 
bounds  of  the  Jury's  discretion. 

The  Judgment  is  affirmed.    All  <;(Hicur. 
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MILLER'S  BX'BS  ▼.  lOLLEB'S  HEIRS,  A 
CREDITOB& 

(Conn  of  Appeals  of  Kentncky.    Dec.  1,  1916.) 

1.  EZECUTOHa  AND  Adminisikatobb  $=>2T7— 

POSTFONINO  DEUANDS  OF  CREDITOBS. 

While  testator  may,  as  regards  the  benefi- 
ciaries under  liis  will,  by  provimon  Uiereof ,  post- 
pone time  of  settlement  and  distribution,  such 
provision  cannot  restrain  the  creditors  from 
sooner  coercing  payment  of  their  demands. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administratoia,  Gent.  Dig.  ii  1074,  1076, 
1124;    Dec  Dig.  «s»277.] 

2.  TBUBifi  4=961(8)— TEBianATiON  bt  Cottki. 

Consent  of  the  Interested  itarties  will  not 
authorize  a  court  to  terminate  the  trust  creat- 
ed by  a  provision  of  will  that  the  executors 
shall  condnct  testator's  business  till  his  youngest 
son  is  25,  when  distribution  shall  be  made,  the 
trust  being  an  active  one,  and  its  objects  not 
being  accomplished. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent. 
Dig.  i  85 ;    Dee.  Dig.  <Ss»61(3).] 

8.  TBtTBM  4c»61(l)  —  Tbbmination  —  J0DO- 
KKNV  FOB   8AU   of   PbOFKBIT. 

The  trust  created  by  provision  of  will  that 
the  executors  shall  conduct  testator's  business 
till  hia  youngest  son  is  26,  when  distribution 
shall  be  made,  is  terminated,  as  having  beooms 
impossible  of  acconuplishment,  by  rendition  of 
judgment  for  sale  of  the  trust  property  to  sat- 
isfy testator's  debts,  partly  secured  oy  mort- 
gage thereon,  payment  of  which  the  tmstees  are 
unable  to  meet. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  83;   Dec.  Dig.  «S61C1).] 

4.    EZEGUIOBS  AND  AOMIMiarBAIOBS  ^S3264<1) 

—Sale  —  Pbocexds  —  Rights    of    Secdbes 

Cbbditobs. 
Eacb  of  several  ereditora  of  t«stator,  all 
Mcarcd  by  suMiate  mortgages  on  different  lots, 
is,  on  sale  of  the  property  for  payment  of  debts, 
entitled  to  preference  over  general  creditors  only 
as  to  prooeed*  ot  tita  lot  on  which  be  has  a 
mortgage. 

[BJd.  Notew— For  other  cases,  see  Executors 
and  Administrators,  Cent  Die.  81  997,  1001- 
1009,  1011 ;   Dec  Dig.  <S=»264(1).J 

6.  ElXECTITOBS  ATTD  Administbatobs  «=>265— 
ASVARCBB  TO  CaBBT  ON  BuBIHSaS— PBBRB- 
■HCB. 

Expenditures  from  their  own  means  which 
executors  are  compelled  to  make  in  carrying  on 
testator's  business,  as  directed  by  hik  will,  are 
entitled,  like  costs  ot  administratiai,  to  pref- 
erence, and  should  be  paid  before  unsecured  in- 
debtedness. 

[Ed.  Not& — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  88  1012-1022; 
Dec  Dig.  «=9266.] 

&   EXXCDTOBS  AND  ADMINIBTBATOB8  93>266— 

Advanobs  TO  Fat  Dbbtb— PsaFEBBNCKs. 
Claims  of  executors  because  of  usiag  their 
own  money  to  pay  indebtedness  created  by  tes- 
tator stand  on  the  same  footing  as  the  debts 
paid. 

[Ed.  Note. — For  other  oases,  see  Executors 
and  Administrators,  Cent  DU;.  SS  1012-1022; 
Dec.  Dig.  «=>2«6.] 

7.  WlliS  «=756— CONSTRTJOTION— LBaAClES— 

SouBc*  OF  Patment. 
Under  a  will,  directing  that  testator's  bad- 
ness be  carried  on  by  his  executors  till  his  son 
W.  Is  26  years  old,  and  that  out  of  the  proceeds 
of  the  business  ther  sball  pay  for  W.'s  educa- 
tioa,  and  that  If  tne  money  spent  therefor  be 
leas  than  12,000,  tiie  diflersnce  between  the 
amount  so  spent  and  $2,000  shall  be  paid  him 


when  he  reaches  the  age  of  26,  and  in  the  next 
clause  giving  to  testator's  three  sons  equally  all 
his  estate,  subject  to  the  provisions  of  the  fore- 
going clause,  the  bequest  of  the  difference  be- 
tween the  expenditure  for  education  and  $2,000 
does  not  fail  because  of  the  termination  of  the 
trust  by  judgment  for  sale  to  satisfy  creditors ; 
the  will  not  necessarily  requiring  the  bequest  to 
be  satisfied  from  the  proceeds  of  such  business. 
lEd.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  88  1947.  1048;   Dec.  Dig.  «=>756.] 

Appeal  from  Circuit  Court,  Kenton  County, 
Common  Law  and  Equity  Division. 

Action  by  W.  R.  Miller's  Executors  against 
W.  R.  Miller's  Heirs  and  Creditors.  From 
the  judgment,  plaintUFs  appeaL  Affirmed  In 
part,  and  in  part  reversed  and  remanded, 
with  directions. 

John  E.  Shepard,  of  Covington,  for  appel- 
lants. E.  H.  Chamberlain,  ot  Covington,  for 
appellees. 

HURT,  J.  W.  R.  MlUer  died,  testate,  In 
Covington,  on  the  23d  day  of  September,  1912. 
He  left  surviving  him  at  the  time  of  bis 
death  his  widow,  Julia  Miller,  and  three  sons, 
C.  C.  Miller,  A.  R.  Miller,  and  Walter  R.  Mill- 
er, who  were  his  only  heirs.  Walter  R. 
Miller  was  an  infant,  and  about  17  years  of 
age,  at  the  time  of  the  death  of  the  testator. 
The  last  will  and  testament  ot  the  decedent 
was  admitted  to  probate  at  the  October  term 
of  the  county  court,  1912.  The  will  had  been 
executed  on  the  26th  day  of  October,  1911, 
a  little  leas  than  1  year  before  testator's 
death. 

The  testator,  at  his  death,  was  the  owner 
of  lots  Nos.  142,  143,  and  144,  which  fronted 
on  Eastern  avenue.  In  Covli«ton,  and  in  the 
Wallace  snbdivljrion,  and  upon  the  first- 
named  lot  his  residence  was  situated,  and 
the  three  lots  mentioned  were  used  with  it 
for  the  purposes  of  the  residence.  He  was 
also  the  owner  ot  lots,  which  are  Nos.  160, 
167,  169,  160,  161,  162,  and  163,  respectively, 
and  which  are  lots  between  Eastern  avenue 
and  Oakland  avenue,  in  Wallace's  subdivision, 
and  front  on  the  last-named  street  He,  also, 
owned  the  south  20  feet  of  lot  No.  17  and  lots 
Nos.  18,  19,  20,  21,  22,  23,  24,  and  26,  which 
lie  on  the  east  side  of  Oakland  avenue,  and 
front  on  the  east  side  of  that  street,  and  are 
In  Craig  &  Fisher's  subdivision.  He  owed  a 
debt  amounting  to  |8,000,  with  interest  there- 
on at  6  per  centum  per  annum  from  May  1, 
1911,  to  Oeorge  England  and  the  German- 
National  Bank,  and  which  was  secured  by  a 
mortgage  upon  lots  Nos.  166  and  167.  He 
owed  to  the  Central  Savings  &  Trust  Com- 
pany the  sum  of  $4,600,  with  Interest  at  6 
per  centum  per  annum,  from  the  lat  day  of 
July,  1906,  and  which  was  secured  by  a 
mortgage  upon  lots  Nos.  142,  143,  144,  169, 
160,  161,  162,  163,  18,  19,  20,  21,  22,  23,  24,  26, 
and  the  portion  of  lot  No.  17,  which  was  own- 
ed by  him.  He  was  indebted  to  various  cred- 
itors, whose  debts  were  unsecured,  about 
$8,000,  and  was  the  owner  of  $800  in  money 
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and  honsehold  property  of  the  value  of  $200. 
He  was  a  florist,  and  was  engaged  In  the 
business  of  growing,  culture,  and  sale  of 
flowers,  bulbs,  plants,  and  shrubs,  and  In 
connection  with  that  business  owned  a  con- 
siderable stock  of  flowers  and  plants,  and  this 
business  as  conducted  by  him,  was  regarded 
as  the  most  valuable  asset  of  his  estate. 
For  the  purpose  of  carrying  on  the  business 
of  a  florist  and  for  the  growing  and  maturing 
of  flowers  and  plants,  be  had  constructed 
upon  lots  Nos.  156  and  157,  three  green- 
houses, which  entirely  covered  the  lots,  and 
upon  lota  Nos.  17,  18,  19,  20.  21,  22,  23,  24, 
and  25  be  had  seven  greenhouses  and  various 
hotbeds  and  other  things.  Including  heating 
apparatus  and  other  articles  of  personal 
property  used  in  connection  vrlth  the  business. 
Lots  Nos.  142, 143,  144, 159,  160,  161,  162,  and 
163  were  used  In  connection  with  the  resi- 
dence, and  not  used  In  his  business  of  a  flor- 
ist, except  lot  No.  159,  which  was  partially 
devoted  to  that  business. 

The  last  will  and  testament  of  the  testa- 
tor is  as  follows: 

"I,  W.  B.  Miller,  being  of  sound  mind  and 
disposing  memory,  declare  this  to  be  my  last 
will  and  testament. 

"First  I  give  to  my  wife  all  my  bouBehold 
and  kitchen  furniture.  I,  also,  give  to  her  my 
residence  on  Eastern  avenue,  in  the  city  of 
Covington,  for  and  daring  her  natural  life,  and 
one-third  of  the  income  of  the  rest  of  my  estate 
for  her  life. 

"Second.  I  direct  that  the  floral  business  I 
now  conduct  and  own  be  carried  on  by  my  ex- 
ecutors in  the  name  of  W.  R.  Miller  until  my 
son,  Walter,  is  twenty  five  years  of  age,  and 
there  shall  be  no  division  of  my  estate  until  said 
time;  and  out  of  the  proceeds  of  said  business 
my  executors  will  pay  for  the  education,  cloth- 
ing and  maintaining  my  son,  Walter,  not  to 
exceed  six  hundred  dollars  a  year,  until  he  is 
twenty  two  years  old,  but  none  of  said  sum  shall 
be  used,  except  for  the  time  he  is  attending 
some  educational  institution.  If  the  money 
•pent  for  his  education  after  June,  1913,  does 
not  amount  to  two  thousand  dollars,  then  there 
shall  be  paid  to  him  in  money  when  he  arrives 
at  twenty  five  years  of  age  the  difference  be- 
tween the  sum  so  spent  for  him  for  said  pnriKise 
after  June,  1913,  and  the  sum  of  two  thousand 
dollars. 

"I  give  to  my  son,  Charles,  all  my  interest  in 
the  money  dne  C.  C.  Miller  and  Company,  at 
Lexington,  Kentucky.  I  give  to  my  three  sons, 
C.  C.  Miller,  A.  R.  Miller,  and  Walter  Miller, 
equallv,  all  my  estate,  subject  to  the  provisions 
namea  in  the  foregoing  clauses. 

"Fourth.  I  appoint  my  sons,  C.  C.  Miller  and 
A.  R.  Miller  executors  of  this  will  and  request 
that  thev  be  permitted  to  qualify  as  such  with- 
out bond. 

"Witness  my  this  25th  day  of  Oct..  1911. 

"W.  R.  MiUer." 

QThe  floral  business,  wtalCh  was  conducted 
on  lots  Nos.  156  and  167,  and  that  conducted 
on  lots  Nos.  17  to  25,  Inclusive,  were  In  a 
way,  conducted  In  connection  with  each  oth- 
er and  as  one  business,  but  had  dlfTerent 
beating  plants,  and  might  be  conducted  sepa- 
rately. Tbe  executors  undertook  to  carry  on 
the  floral  business  as  directed  In  the  second 
Clause  of  the  will,  with  the  result  of  the  re- 
ceipts of  the  business,  amounting  to  about 
17,000  per  year,  and  the  expenditures  in  its 


conduct  to  about  $6,000  per  year,  leaving  an 
excess  of  receipts  over  expenditures  of  over 
$1,000,  which  was  entirely  taken  up  in  tbe 
payment  of  the  taxes  and  Interest  on  debts, 
repairs,  and  other  necessary  expenses  In  the 
preservation  of  tbe  estate,  so  there  was  no 
net  income  from  the  estate,  and  the  widow 
could  not  be  paid  anything,  a*  directed  in 
the  first  clause  of  the  wllL  There  was  ex- 
pended for  Walter  R.  Miller  the  sums  direct- 
ed in  the  second  clause  of  thn  will,  bat  be 
became  21  years  of  ase  on  tbe  19th  day  of 
November,  1915,  and  did  not  attend  sdiool 
after  June,  1918,  only  to  tbe  extent  that  $300 
was  spent  for  him,  after  that  time,  leaving 
a  balance  of  $1,700  to  be  paid  to  him  under 
the  terms  of  the  will.  No  compensation  baa 
been  received  by  the  executors  for  tbeir 
services,  and  to  protect  the  estate  against 
creditors  and  for  necessary  expenditures  In 
carrying  out  the  trust  Imposed  upon  tbem  in 
tbe  second  clause  of  the  will,  In  addition  to 
the  receipts  of  the  business,  tbey  bave  been 
compelled  to  advance  of  their  own  funds  a 
sum  In  excess  of  $6,000.  Creditors  became 
Importunate  in  their  demands  for  the  pay- 
ment of  the  debts,  which  the  estate  owed 
them.  The  personalty  of  the  estate  was 
largely  Insufilclent  to  pay  the  original  debts, 
without  considering  the  expenses  of  adminis- 
tration or  the  necessary  expenses  of  carrying 
on  the  trust. 

On  June  80,  1915,  the  executors,  making 
tbe  belrs  of  testator  and  the  creditors  hold- 
ing debts  against  the  estate,  which  were  se- 
cured by  mortgage  liens,  defendants  to  the 
action,  presented  their  petition  to  tbe  cir- 
cuit court,  in  which  they  asked  tbe  court  to 
appoint  a  receiver  for  the  floral  business, 
and  for  a  construction  of  the  will,  and  tor 
a  judgment,  defining  the  rights  of  the  par- 
ties under  the  will;  that  the  real  estate  be 
sold  and  tbe  creditors  of  the  estate  be  requir- 
ed to  assert  their  claims  in  the  action.  Upon 
the  same  day,  by  the  requeist  of  the  heirs  of 
testator,  except  the  infant,  Walter  R.  Miller, 
and  a  majority  in  amount  of  the  claims,  of 
the  creditors,  a  receiver  was  appointed  for 
the  floral  business  of  the  estate,  and  quali- 
fied as  such.  Thereafter,  on  Febmaty  28, 
1916,  an  amended  petition  was  -filed  by  tbe 
executors,  in  which,  among  other  things,  it 
was  alleged  that  they  had  endeavored  since 
their  quallflcation  to  execute  tbe  trust  Im- 
posed upon  them  in  the  second  clause  of  tbe 
will,  by  carrying  on  tbe  floral  business  ot 
testator,  as  directed  in  the  will,  and  out  of 
the  proceeds  had  been  paid  the  Interest  on 
the  Indebtedness,  taxes,  repairs,  and  operat- 
ing expenses,  as  well  as  for  the  education, 
clothing,  and  maintenance  of  Walter  R.  Mill- 
er, as  provided  In  the  will,  but  had  been 
able  to  pay  nothing  to  the  widow  under  the 
provisions  of  tbe  first  clause  of  the  will,  and 
that  it  was  not  possible  to  conduct  the  busi- 
ness so  that  it  would  afford  sufficient  return 
to  carry  out  the  requirements  of  the  will  and 
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pay  'the  neeeesai?  ebaises  upon  the  estate, 
and  tbat,  la  order  to  conduct  It,  they  had 
been  compelled  to  extend  their  personal  cred- 
it for  the  carrying  on  of  the  baBlneas,  and 
had  advanced  10,257.73  to  snstain  and  carry 
on  tlie  trust,  and  to  prevent  creditors  from 
Instituting  actions  against  the  estate  for 
their  debts;  tliat  the  nature  of  the  property 
was  such  that  it  was  more  valuable  for  the 
conduct  of  a  floral  business  than  otherwise, 
and  to  sell  it  in  separate  lots  would  destroy 
its  value  to  a  material  extent,  and  tbat  the 
portions  of  it,  which  were  used  in  the  floral 
business,  could  not  be  divided  and  sold  with- 
out greatly  Impairing  the  value  of  each  por- 
tion and  the  value  of  the  whole;  that  a  forc- 
ed sale  would  be  disastrous  to  the  estate,  be- 
cause of  the  limited  market  for  such  busi- 
ness; that  by  reason  of  the  charges  and  trust 
Imposed  upon  the  property  and  the  indefinite 
character  and  rights  of  the  devisees  under 
the  wUl,  they  could  not  secure  a  credit  for 
the  canylng  forward  of  the  business  of  the 
trust ;  that  they  had  not  been  able  to  secure 
from  the  business  a  sufficiency  of  revenues  to 
execute  the  trust  after  paying  the  charges 
upon-  the  property  and  the  necessary  costs  of 
operatlM),  which  they  were  obliged  to  pay 
in  order  to  be  allowed  to  proceed,  at  all,  and 
again  sought  a  construction  of  the  will  and 
a  judgment,  defining  the  rights  of  the  dev- 
isees, respectively,  and  a  judgment  against 
the  estate  for  the  sums  advanced  by  them. 

Walter  R.  Miller,  who  had  now  become  21 
years  of  age,  the  widow  of  decedent,  and.  the 
executors  In  their  capacity  as  devisees,  filed 
an  answer  and  joined  in  the  prayer  of  the 
petition,  for  a  construction  of  the  will  and 
a  judgment,  defining  their  Interests  under  the 
will,  respectively,  as  appUed  to  the  extraneous 
facts  encountered  in  Its  executlcHi.  Proof 
was  heard,  which  substantially  supported  the 
averments  of  the  petition  and  amended  peti- 
tion as  to  the  character,  value,  and  location 
of  the  real  estate  Involved,  the  amounts  of 
the  debts  and  the  Inability  of  the  executors 
to  carry  out  the  provisions  of  the  will  relat- 
ing to  the  conduct  of  ttie  fioral  business,  the 
payment  of  the  charges  upon  the  estate,  and 
the  indebtedness  against  it,  and  their  inabili- 
ty to  pledge  the  estate  for  money. 

The  court  adjudged:  (1)  That  the  execu- 
tors could  not  carry  on  the  floral  business  as 
directed  in  the  will  without  such  a  substan- 
tial loss  as  to  materially  impair  the  estate 
and  that  it  must  be  sold  for  the  payment  of 
its  debts;  (2)  that  it  was  Impossible  for  the 
executors  to  so  manage  the  trust  estate  as  to 
perform  the  directions  of  the  testator  with 
reference  to  the  estate  with  the  charges  im- 
posed upon  it  by  the  will  and  by  the  testator 
previous  to  bis  death;  (8)  that  the  real  es- 
tate mortgaged  by  testator  in  his  lifetime 
could  not  be  sold  In  satisfaction  of  the  mort- 
gage debts,  without  destroying  the  fioral  busi- 
ness and  thus  secessarily  terminating  the 
trust 


Basing  Its  Judgment' np<»  the  above  flnd- 
tngs  of  fact,  the  court  thai  adjudged  tbat  the 
lots  Nee.  166  and  157,  of  Wallace's  subdivi- 
sion, and  17,  18,  19,  20,  21,  22,  23,  24,  and  25 
of  Gralg  &  Fisher  subdivision,  should  be  first 
sold,  and  out  of  the  proceeds  the  mortgage 
indebtedness  upon  the  lots  must  be  paid  and 
the  balance  applied  to  the  payment  of  the 
unsecured  indebtedness  including  the  advanc- 
es made  by  the  execntoTs,  and  if  any  portion 
of  the  proceeds  of  the  sale  of  the  lots  men- 
tioned remained  unexpended,  out  of  it  to 
pay  the  mortgage  Indebtedness  upon  lots  Nos. 
1^  143,  144,  159.  160,  161,  162,  and  163  of 
Wallace's  subdivision;  and  if  only  a  portion 
of  the  last-mentioned  lots  had  to  be  sold  to 
satisfy  the  indebtedness  of  the  decedent,  then 
lots  Nos.  163,  162,  161,  160,  and  159  should 
be  sold  in  the  order  mentioned,  and  if  the  in- 
debtedness should  be  satisfied  without  a  sale 
of  lots  Nos.  142, 143,  and  144,  upon  which  the 
residence  of  testator  is  situated,  then  these 
lots  should  be  held  by  the  widow  as  a  home 
for  and  during  her  natural  life,  with  remain- 
der to  the  three  sons  of  testator,  subject  to 
a  charge  of  $1,700,  without  interest,  in  favor 
of  Walter  R.  Miller. 

[1,2]  The  first  question  presented  is:  Did 
the  court  have  power  to  terminate  the  trust 
provided  for  in  the  second  clause  of  the  ^11? 
It  will  be  observed  that  the  testator  did  not 
mention  his  debts  in  the  will,  and  did  not 
make  any  provision  for  their  payment  Nei- 
ther did  he  fix  any  time  when  his  executors 
should  make  a  settlement  of  the  indebtedness 
of  his  estate.  While  It  has  been  held  that 
where  a  testator  fixes  the  time,  by  his  will, 
when  his  personal  representative  should 
make  a  settlement  and  distribution  of  his 
estate  among  his  heirs  and  devisees,  the 
heirs  and  devisees  are  bound  by  such  a  pro- 
vision, and  cannot  maintain  a  suit  to  settle 
the  estate  prior  to  the  time  fixed  by  the  will 
for  the  settlement  and  distribution,  but  such 
a  provision  in  a  will  cannot  restrain  the 
creditors  from  coercing  the  payment  of  their 
demands  before  such  time,  and  they  may 
proceed  without  regard  to  the  provisions  of 
the  will.  Linthecum,  etc.,  v.  Vowels,  118  Ky. 
888,  80  S.  W.  1090,  26  Ky.  Law  Rep.  221.  The 
wHl,  fln  the  Instant  case,  provides,  that 
a  division  of  the  estate  shall  not  be  made 
until  Walter  S.  Miller  shall  arrive  at  the  age 
of  25  years,  but  tha'dlvision  referred  to  and 
intended  by  the  testator  was  a  division 
among  his  devisees ;  for,  as  before  said,  he  un- 
dertook to  make  no  provision  with  reference 
to  his  creditors  or  the  payment  of  the  obli- 
gations of  his  estate.  The  executors,  as  hlis 
personal  representatives,  can  maintain  an 
action  for  a  construction  of  the  will  and  a 
settlement  of  the  estate  against  his  devisees, 
creditors,  and  others  interested  in  the  estate,- 
as  provided  by  section  428,  subsecs.  1,  2,  of 
the  Civil  Code,  and  this  acti<»i  may  be  treat- 
ed as  such  if  the  creditors  are  made  and  be- 
come iMUties  to  the  action,  as  prayed  for  in 
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tbe  pettUon.  In  such  an  action  a  Judgment 
may  be  rendered  for  tbe  sale  of  the  real  es- 
tate of  the  decedent,  If  it  appears  that  tbe 
personalty  la  tnanfUclent  to  satisfy  the  debts 
of  the  estate.  All  of  the  heirs  and  devisees, 
at  the  time  of  the  Judgment,  were  above  the 
age  of  21  years,  and  parties  to  tlie  action. 
The  allegations  in  tlie  pleadings,  as  well  as 
the  eridenoe  beard,  proved,  without  doubt, 
that  it  was  necessary  to  sell  the  real  estate, 
or  at  least  a  large  part  of  it,  and  probably 
all  of  it.  to  satisfy  the  indebtedness.  Tlie 
value  placed  upon  all  the  property  was  about 
$20,000,  and  the  debts  amounted  to  $18,000,  not 
including  the  costs  of  administration,  and  the 
personal  estate  amounted  to  only  $5,000  or  $6,- 
000.  The  trust  created  in  the  second  clause  of 
the  will  is  expressed  in  plain  and  imamblgu- 
ous  terms.  There  can  be  no  doubt  of  the  in- 
tention of  the  testator,  as  gathered  from  the 
language  of  the  wllL  The  intention  of  the 
testator  was  that  the  executors  should  carry 
on  the  floral  business,  in  which  the  testator 
was  engaged  at  the  time  of  bis  death,  and 
in  his  name,  until  his  youngest  son  should 
become  26  years  of  age,  and  they  should  pay 
out  of  the  proceeds  of  the  business,  for  the 
clothing,  education,  and  maintenance  of  the 
son,  not  exceeding  $600  per  year,  until  be 
should  become  22  years  of  age,  but  none 
should  be  expended  for  Mm,  except  when  he 
was  attending  some  educational  institution, 
and  if  the  amount  expended  for  his  education 
after  June,  1913,  did  not  amount  to  $2,000, 
he  should  receive  the  dlilerenGe  between  the 
amount  expended  for  his  education  after 
June,  1913,  and  $2,000,  when  be  became  26 
years  of  age.  Hence  the  time  for  the  expira- 
tion of  the  trust  was  when  Walter  B.  Miller 
became  26  years  of  ag^  which  time  has  not 
yet  arrived.  The  purpose  of  the  trust  is 
very  plain  to  be  seen.  It  was  for  the  educa- 
tion of  the  infant  son  of  testator,  and  his 
maintenance  while  obtaining  the  education. 
The  testator  contemplated,  what  lias  happen- 
ed, that  the  son  would  probably  not  attend 
school,  and  he  then  desired  to  make  a  provi- 
sion for  him  in  lieu  of  the  educational  advan- 
tages which  he  would  fail  to  take  advantage 
of.  The  intuition  of  the  testator  being  plain, 
the  trust  should  be  executed,  and  a  court  has 
no  power  to  terminate  it,  unless  it  is  impos- 
sible of  accomplishment,  or  is  one  of  the 
trusts  belonging  to  a  class  which  a  court 
may  dissolve  and  terminate  upon  the  request 
of  the  parties  to  it.  There  seems  to  have 
been  no  other  income  arising  from  his  estate, 
except  such  as  was  derived  from  the  floral 
business,  and  the  widow  of  testator,  under 
the  first  clause  of  the  will,  was  to  receive 
one-third  of  the  income  ftom  the  entire  es- 
tate. Ordinarily  a  trust  is  ended  only  when 
the  purposes  for  which  it  was  created  have 
been  accomplished.  Courts  of  equity  may, 
however,  decree  the  termination  of  a  trust 
and  a  distribution  of  the  trust  fund,  when 
all  of  the  parties,  who  aoe  interested  in  it, 


axe  capable  and  agree  and  eonaent  to  Its 
termination,  although  the  trust  may  not  have 
ceased  by  expiration  of  time,  and  all  its 
purposes  may  not  have  been  accomplished. 
2T  Am.  A  B.  Ency.  of  Law,  S22;  Perry  on 
Trusts,  §  290;  Smith  ▼.  Harrington,  etc.,  4 
AUea  (lifoss.)  666;  40  Cyc.  1812;  Armistead 
V.  Hartt,  9T  Va.  818,  88  S.  B.  616;  40  Cyc. 
1807 ;  Sears  t.  Oboate,  146  Mass.  895,  15  N. 
EL  786,  4  Am.  St  R^.  320;  Bowditch  t. 
Andrew,  8  Allen  (Mass.)  339;  Inches  v.  HiU, 
106  Mass.  676;  Be  Stone,  188  Mass.  476; 
Browning  v.  FikHn,  12  8.  W.  714,  28  Ky. 
Law  Rep.  470;  Avery  ▼.  Avery,  90  Ky.  616, 
U  S.  W.  693,  12  Ky.  Law  Rep.  621;  Donald- 
son T.  AUen,  182  Bfo.  626,  81  8.  W.  1151; 
Adams'  Trustee  v.  Adams,  66  8.  W.  161,  21 
Ky.  Law  Bep.  1756.  The  cases,  however,  in 
which  the  courts  of  eqvity  exercise  the  power 
to  terminate  the  trusts  before  the  time  of 
their  expiration  are  limited  to  the  cases 
where  the  instrument  of  their  creation  ex- 
presses the  reason  ft>r  their  creation,  and 
that  reason  has  ceased,  or  upon  request  of 
all  the  parties  in  interest,  only  where  the 
whole  design  and  object  of  the  trust  has  t>een 
practically  accomplished,  and  all  the  time 
interests  created  by  it  have  become  vested. 
Weakley,  Trustee,  v.  Buckner,  91  Ky.  457, 
16  S.  W.  130,  13  Ky.  Law  Bep.  37;  Brannin 
r.  Sherley,  91  Ky.  460,  16  S.  W.  94,  12  Ky. 
Law  Bep.  977.  It  is  apparent  that  the  ob- 
jects of  the  trust,  in  the  instant  case,  have 
not  been  accomplished.  Furthermore,  this 
is  an  active  trust,  and  it  is  manifest  that,  al- 
though the  testator  had  his  son  Walter  in 
mind  as  the  sole  benefldaiy,  he  intended  that 
the  control  and  management  of  the  property 
should  be  in  the  hands  of  the  trustees  and 
subject  to  their  discretion,  and  hence  a  court 
would  refuse  to  terminate  the  trust  uiwn 
his  application  or  tliat  of  the  trustees.  Hence 
the  consent  of  the  interested  parties  would 
not  authorize  a  court  to  terminate  It. 

[81  The  trust  property  is,  however,  cover- 
ed by  mortgage  liens,  and  in  addition  to  the 
mortgage  liens,  there  are  outstanding  against 
the  property  several  thousand  dollars  of  un- 
secured debts  of  the  testator.  In  the  will, 
which  created  the  trust,  the  testator  made 
no  provision  tor  the  parent  of  the  debts  or 
the  discharge  of  the  liens.  The  trustees 
cannot  pledge  the  property  for  money  to 
discbarge  the  liens  or  to  pay  the  other  debts, 
because  of  their  amount  compared  with  the 
value  of  the  {property,  and  the  refusal  of 
otboiB  to  extend  the  necessary  credit,  with 
the  property  as  the  security.  The  rights  of 
the  creditors  to  subject  tiie  property  to  ttte 
satisfaction  of  the  debts  Is  superior  to  the 
rights  of  the  devisees  under  the  wilL  They 
do  not  have  to  wait  on  the  expiration  of  tin 
trust  by  time.  If  the  prapettj  is  sold  to 
satisfy  the  debts,  tills  removes  the  authority 
of  the  trustees  over  it,  and  henoe  the  further 
execution  of  the  trust  becomes  impossible, 
and  the  rights  devised  to  the  beneficiaries  of 
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the  trust  nrast  fail.  A  Judicial  sale  of  th« 
tmst  property  under  an  Incumbrance,  which 
was  made  prior  to  the  creation  of  the  trust, 
necessarily  renders  the  trust  Impossible  of 
accomplishment.  De  Bevolse  t.  Sandford, 
Hoff.  Ch.  (N.  Y.)  182;  30  Cyc.  103;  2  Perry 
on  Trusts,  292.  Hence  the  trust  In  this  case 
has  become  impossible  of  accomplishment, 
because  of  the  arising  of  conditions  which 
could  not  be  foreseen  when  It  was  created, 
and  it  terminates  itself,  and  the  trustees 
are  relieved  from  any  responsibility  for  the 
further  execution  of  it,  when  it  is  adjudged 
to  be  sold.  In  satisfaction  of  tbe  tneumbrano- 
es  placed  upon  It  by  the  testator  and  his  un- 
secured debts.  Outhbert  r.  Chautet,  136  N. 
Y.  826,  32  N.  a  1088,  18  L.  R.  A.  748;  Haw- 
thorn T..  Root,  6  Bush,  601.  The  rendition 
of  the  Judgment  for  the  sale  of  the  trust 
property  to  satisfy  the  debts  of  the  testator 
terminates  the  trust.  In  tblS  case,  as  It 
would  be  idle  to  attempt  to  further  execute 
It,  with  a  sale  of  the  trust  pr<^perty  impend- 
ing, and  in  good  faith  to  be  presently  made. 
[4]  (b)  The  court  adjudged  that  the  lots 
Nos.  166  and  167,  and  17,  18,  19, 20, 21, 22. 28, 
24,  and  25,  being  tbe  lots  upon  which  the 
floral  business  was  conducted,  should  be  sold 
and  the  proceeds  be  applied  to  tbe  payment 
of  tbe  mojrtgage  Indebtedness  upon  these  lots, 
and  the  sum  remaining,  If  any,  should  be 
applied  to  paying  the  unsecured  indebted- 
ness against  tbe  estate.  This  seems  to  be  In 
▼l(^tlon  of  the  rights  of  the  mortgage  cred- 
itors. The  i>arty  holding  the  mortgage  upon 
lots  Noe.  166  and  167  Is  a  dlfterent  party 
from  the  one  holding  the  mortgage  lien  up- 
'  on  the  other  real  estate  of  the  testator.  The 
oTert>lus  of  the  proceeds  of  the  sale  of  the 
lots  embraced  in  one  of  the  mortgages,  over 
and  above  what  is  necessary  to  pay  off  the 
lien,  cannot  be  appropriated  to  tbe  paymwt 
of  the  other  mortgage  indebtedness,  to  the 
exclusion  of  the  unsecured  creditors.  Nei- 
ther can  the  proceeds  of  the  sale  of  tbe  lots 
covered  by  one  of  the  mortgage  liens  be  ap- 
propriated to  the  debts  of  the  unsecured 
creditors  until  the  mortgagee's  debt  Is  ex- 
tinguished. Lots  Nos.  166  and  157  should  be 
sold  in  satisfaction  of  the  mortgage  upon 
them,  and  tbe  holder  of  the  lien  la  entitled 
to  have  his  entire  debt  extinguished  from 
tbe  proceeds  of  the  sale,  and  the  remainder 
of  tbe  proceeds,  if  any,  should  be  applied 
to  the  unsecured  debts.  The  same  course 
should  be  pursued  in  regard  to  the  mortgage 
upon  the  other  real  estate,  and  the  bolder 
of  a  mortgage  lien  will  not  be  entitled  to 
participate  in  any  of  the  funds  arising  from 
any  other  source,  unless  tbe  sale  of  the 
property,  upon  which  he  has  a  lien,  fails  to 
satisfy  his  debt;  then  be  can  partldpnte  in 
tbe  general  funds  to  the  extent  that  the  debt 
is  unsatlsfled.  The  lots  embraced  by  eacb 
mortgage,  respectively,  should  be  sold  pri- 
marily for  tb»  satisfaction  of  the  mortgage 
iten,  and  may  be  sold  together,  or  two  or 


more  Of  them  together,  as  It  may  appear, 
that  they  will  sell  for  the  greatest  amount 
No  more  of  the  real  estate  should  be  sold 
than  Is  snfBelent  to  satisfy  the  indebtedness 
against  the  estate,  unless  the  portion  em- 
braced by  each  mortgage,  respectively,  can- 
not be  divided  without  materially  impairing 
its  value.  If  practical  to  do  so  and  not 
necessary  to  i»ay  the  Indebtedness,  the  por- 
tions upon  which  the  reeldenoe  of  testator 
is  situated  should  not  now  be  sold. 

ri,  6]  (c)  The  court  was  In  error  In  ad- 
Judging  that  all  advancements  made  by  the 
executors  out  of  their  own  means  should  be 
upon  an  equality  with  the  other  unsecured 
Indebtedness  of  the  estate.  If  the  execu- 
tors, in  carrying  on  the  floral  business  as  di- 
rected by  the  will,  were  compelled  to  ex- 
pend their  own  means,  and  such  expendi- 
tures were  necessary  to  execute  the  trust, 
and  such  as  were  dictated  by  prudence,  such 
debts,  like  the  costs  of  admlqlstration,  are 
preferred,  and  should  be  paid  before  any  of 
the  unsecured  Indebtedness  Is  paid.  If  funds 
of  their  own  were  used  by  the  executors  In 
satisfying  indebtedness  against  the  estate, 
which  was  created  by  tbe  testator,  as  to 
such  Indebtedness  the  executors  should  be 
treated  as  assignees  of  the  creditors,  whose 
debts  they  have  discharged,  and  are,  as  to 
them,  upon  an  equality  with  the  holders  of 
other  similar  debts. 

[7]  (d)  It  was  manifestly  the  intention  of 
tbe  testator  that  his  widow  should  have  a 
life  estate  In  his  residence  and  one-third  of 
the  income  of  the  rest  of  his  estate  for  her 
life,  and  the  next  consideration  was  the 
education  of  and  a  provision  for  bis  infant 
son.  The  rights  of  bis  creditors  to  have  his 
property  subjected  to  the  payment  of  his 
indebtedness  are,  however,  superior  to  tbe 
rights  of  these  Intended  objects  of  his  boun- 
ty under  the  will,  and  if  It  takes  the  entire 
property  to  satisfy  tbe  creditors,  the  be- 
quests for  tbe  benefit  of  bis  wife  and  son 
fall.  It  is  insisted  that  when  the  trust 
created  by  the  second  clause  of  the  will  is 
terminated,  the  devise  of  the  difference  be- 
tween the  amounts  paid  for  the  infant  son's 
education  after  June,  1913,  and  $2,000  should 
fall.  We  cannot  concur  with  this  conten- 
tion. The  language  of  the  will  does  not  nec- 
essarily require  that  the  bequest  be  satisfied, 
only  out  of  the  proceeds  of  the  floral  busi- 
ness, and  the  clause,  which  follows,  provides 
that  the  devise  of  the  residue  of  the  estate 
to  testator's  three  sons,  iu  equal  amounts, 
is  stibject  to  tbe  provisions  named  in  the 
foregoing  clause,  one  of  which  was  that  his 
infant  son,  Walter  R.  Miller,  should  re- 
ceive the  difference  between  what  was  ex- 
pended for  him  after  June,  1913,  and  $2,000. 
Hence,  if,  when  a  sufflclency  of  tbe  real 
estate  is  sold  to  satisfy  the  Indebtedness, 
and  any  remains  unsold.  Including  the  late 
residence  of  testator,  bis  widow,  Julia  Mil- 
ler, will  be  entitled  to  hold  tbe  residence  and 
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lot  npon  wbldi  It  stands  for  her  natural 
life,  and  to  receive  one-third  of  the  Income 
from  the  rest  of  the  lands,  which  are  not 
sold,  during  her  life.  No  4iTision  can  be 
made  of  the  lands  which  are  unsold  until 
Walter  R.  Miller  Is  25  years  of  age,  but 
when  a  division  is  made,  one-third  of  the 
income  of  the  lands  must  be  secured  to  the 
widow  during  her  life.  Walter  R.  Miller 
will  have  a  lien  upon  the  part  of  the  lands 
unsold  for  the  amount  of  the  bequest  to 
him,  payable  at  the  death  of  the  widow,  but 
bearing  no  Interest  untU  that  time,  and  at 
the  death  of  the  widow,  the  residence  and 
other  lands,  which  may  remain  undisposed 
of,  should  be  divided  equally  between  the 
three  sons  of  the  testator,  after  the  payment 
of  the  bequest  to  Walter  R.  MiUer.  If  the 
residence  lot  should  be  sold  on  account  of 
indivisibility,  as  before  stated,  and  after  the 
payment  of  the  debts,  a  sum  of  money  re- 
mains unexpended,  the  entire  Income  from 
this  sum  should  be  paid  to  the  VTldow  dur- 
ing her  life,  and  at  her  death  the  bequest 
to  Walter  R.  Miller  should  be  paid  out  of 
it,  and,  if  any  remains,  it  should  then  be 
equally  divided  between  the  three  sons  of 
testator,  as  provided  by  the  wlU. 

It  is  therefore  ordered  that  the  Judgment, 
so  tar  as  it  adjudges  that  the  trust  property, 
as  well  as  a  sulhcleucy  of  the  other  real 
estate  to  satisfy  the  Indebtedness,  be  sold 
in  satisfaction  of  the  indebtedness,  and  the 
trust  secured  in  the  second  clause  of  the 
will  be  terminated,  is  affirmed,  but  as  to  all 
other  matters  it  is  reversed  and  remanded, 
with  directions  to  proceed  in  conformity 
with  this  opinion. 


MARTIN  v.  Cin  OF  WILLIAMSBI7RQ. 

(Court  of  Appeals  of  Kentucky.     Dec.  1,  1916.) 

Appeal  and  Ebhob  <S=>1056(1),  1064(1)— 
Habmless  Ebkob— Instructions. 
In  an  action  against  a  cit^  for  damages  to 
property  from  the  alleged  neghgence  of  the  city 
tn  grading  streets,  etc.,  alleged  errors  in  the 
instructions  and  in  the  rejection  of  evidence 
could  not  have  been  prejudicial  to  the  plaintiff's 
substantial  rights  or  authorize  a  reversal,  where 
the  evidence  was  that  the  property  was  not 
injured  by  the  alleged  negligence,  and  admitted 
only  a  verdict  tor  the  defendant. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $g  4187,  4191,  4207.  4219; 
Dec.  Dig.  €=1058(1),  1064(1);  Trial,  Cent. 
Dig.  S§  475,  528.] 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Ellen  Martin  against  the  City  of 
Williamsburg.  Judgment  for  defendant,  and 
plaintift  appeals.    Affirmed. 

Rose  &  Pope,  of  Williamsburg,  for  appel- 
lant. H.  0.  61111s  and  T.  E.  Mahon,  both  of 
Williamsburg,  for  appellee. 

CLAY,  C.  Plaintiff,  Mrs.  Ellen  Martin, 
brought  this  suit  against  the  city  of  Williams- 
burg to  recover  damages  for  injury  to  her 


pr(q;>erty,  alleged  to  have  been  caused  by  the 
negligent  acts  ot  the  defendant  A  trial  be- 
fore a  Jury  resulted  in  a  verdict  and  Judg- 
ment for  the  city.    Plaintiff  appeals. 

Plaintiff  asked  tor  damages  on  three 
grounds:  (1)  The  negligent  grading  of  the 
streets  on  the  north  and  east  sides  ot  her  resi- 
dence so  as  to  increase  and  change  the  natural 
flow  and  amotmt  ot  water  which  tell  from 
adjacent  and  surrounding  territory  and  cause 
same  to  overflow  her  premises;  (2)  the  con- 
struction of  a  fill  on  the  north  side  of  ber 
residence  and  the  erection  of  a  stone  wall  so 
close  to  her  property  as  to  entirely  cut  off 
the  use  of  a  wagon  road,  the  only  entrance 
Into  ber  premises;  and  (3)  the  deposit  In 
front  ot  her  bouse  ot  large  quantities  ot  filth, 
garbage,  eta,  which  caused  offensive  odors 
and  Interfered  with  the  comfortable  enjoy- 
ment of  her  home. 

A  reversal  Is  asked  because  of  alleged  er- 
rors in  the  instructions  and  the  rejection  ot 
competent  evidence.  We  deem  it  unnecessary 
to  enter  Into  a  discussion  of  the  errors  relied 
on.  Not  only  is  plalntifTs  evidence  ot  damage 
unsatisfactory  and  unconvincing,  but  the 
overwhelming  weight  of  the  evidence  is  to 
the  effect  that  plalntUTB  property  was  not 
injured  by  any  of  the  negligent  acts  com- 
plained of.  Indeed,  It  is  difficult  to  see  how 
the  jury  which  heard  the  case  ahd  viewed 
the  premises  could  have  returned  any  other 
verdict.  Under  these  circumstances,  we  con- 
clude that  the  errors  relied  on  could  not  have 
been  prejudicial  to  appellant's  substantial 
rights  and  are  not  sufficient,  therefore,  to 
authorize  a  reversal. 

Judgment  affirmed. 


COMMONWEALTH  v.  SOHNEITER. 
(Court  of  Appeals  of  Kentucky.    Dec.  1,  1916.) 
Appeal  and  Ebbob  «=>907(3)— Recobd — Suf- 

FICIENCT— PbESDMPTIONS. 

Where  a  cause  depends  npon  the  facts,  and 
tbore  is  no  transcript,  it  will,  because  of  the 
absence  of  the  evidence,  be  presumed  that  th« 
evidence  supports  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  294 ;    Dec.  Dig.  <S=>907(3).I 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

Application  by  Fred  Schnelter  tor  license 
to  conduct  a  tavern.  From  a  Judgment  of 
the  circuit  court  reversing  refusal  o£  license 
by  the  county  court,  the  Commonwealth  ap- 
peals.   Affirmed. 

A.  Scott  BuUitt,  of  LoulsviUe,  for  the  Com- 
monwealth. A.  J.  Blzot  and  P.  H.  Savage, 
both  ot  Louisville,  tor  appellee. 

CLAY,  C.  Fred  Schnelter  applied  to  the 
county  court  tor  a  license  to  conduct  a  tav- 
ern in  Jefferson  county.  A  protest  was  filed 
by  certain  citizens.  After  hearing  by  the 
county  court  the  license  was  refused.     On 
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appeal  to  the  drcuit  court  it  was  held  that 
Schn^ter  was  entitled  to  a  license,  and  the 
judgment  of  the  county  court  was  reversed. 
The  commonwealth  appeals. 

Whether  or  not  the  license  was  properly 
granted  depends  upon  the  facts.  The  case 
Is  here  without  a  transcript  of  the  evidence 
on  which  it  was  heard  below.  In  the  ab- 
sence of  the  evidence,  it  will  be  presumed 
that  the  evidence  supports  the  judgment,  and 
the  judgment  will  be  affirmed.  Lowe  v.  Tay- 
lor, 172  Ky.  275,  1S9  S.  W.  204;  Flrqt  State 
Bank  of  Irvlngtoa  v.  Richardson  et  aL,  167 
Ky.  771,  181  S.  W.  611. 

Judgment  affirmed. 


OmOINNATI,  N.  O.  &  T.  P.  RT.  CX).  T.  Me- 

QtJAID. 
(Court  of  Appeals  of  Kentucky.    Nov.  29,  1916.) 

1.  RAII.B0ADS    9=»222(5>— Opkbatioh— AcmON 

rOB  IWJtTBY— QUBSTIOW  FOB  JtJBY. 

In  an  action  by  the  owner  of  land  abutting 
on  a  railroad  right  of  way  for  damages  for  iU 
nee;ligent  operation  of  engines,  etc.,  over  a 
switch  track  so  as  to  throw  upon  plaintiff's  prop- 
erty an  unusual  and  unnecessary  amount  of  soot, 
smoke,  cinders,  and  dirty  water,  and  to  create 
unusual  and  unnecessary  noises,  diminishing  the 
rental  value  of  the  property,  held,  on  the  evi- 
dence, that  the  defendant  was  not  entitled  to  a 
peremptory  instruction. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  724;   Dec  Dig.  <S=»222(5).J 

2.  BAHiBOAOS   «=>222<1)— Operation— Injubt 
FBOU  Smoke  akd  Noise— Dauaoes. 

In  such  case,  plaintiff  was  not  entitled  to 
recover  damages  to  her  property  from  cinders^ 
smoke,  noise,  etc,  in  the  skillful  and  prudent  op- 
eration of  engines,  etc.,  but  might  recover  dam- 
ages to  her  property  from  cinders,  soot,  smoke, 
eta,  caased  by  the  unskillful  or  negligent  opera- 
tion of  the  engines,  etc.,  and  from  excessive  and 
unnecessary  noiae. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  720;  Dec.  Dig.  «=>222(1),] 

3.  RAiutoADS   «=»222(5)— Opebation— AcTioir 

FOB  INJUBT— INSTBUCTIONS — DaUAQES. 

In  such  action,  an  instruction  properly  limit- 
ing the  psoovety  of  damages  for  ihe  diminution 
io  the  rental  value  of  plaintiffs  rented  property 
to  five  years  before  the  bringing  of  the  action, 
but  not  limiting  the  jury  to  the  same  time  as  to 
the  diminution  of  the  property  occupied  by 
plaintiff,  was  not  objectionable,  where  the  right 
to  recover  as  to  rented  houses  and  as  to  that 
occupied  by  plaintiff  was  so  linked  together  as 
that  the  jury  could  not  have  understood  that 
they  might  cover  a  longer  period  la  estimating 
one  item  of  damasea  than  the  other.  , 

[Ed.  Note.— For  other  cases,  see  Railroads^ 
Cent  Dig.  {  724;  Dec.  Dig.  «=>222(5).] 

4.  Atpkai.  and  Ebbob  ^=>1002— Question  of 
Fact— Revebsal. 

Where  the  evidence  was  sufficient  to  sustain 
a  verdict  either  way,  the  court  will  not  set  it 
aside  on  appeal. 

[Ed.  Note.— For  «tiier  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {J  3935-3937 ;  Dec.  Dig.  «=> 
10Q2.] 

Aitpeal  from  Clxcait  Court,  Fayette  Coun- 
ty. 

Action  by  Ellen  UcQuald  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Paclflc  Rail- 


way Company.  Judgment  for  plaintiff  on 
one  of  her  causes  of  action,  and  defendant 
appeals,  and  plaintiff  takes  a  cross-appeal. 
Affirmed  on  original  appeal  and  cross-appeaL 

Hunt  &  Busb,  of  Lexington,  and  John 
Galvln,  of  Cincinnati,  Ohio,  for  aroellant. 
Allen  &  Duncan,  of  Lexington,  tot  appellee. 

TURNER,  J.  The  appellee  is  the  owner  of 
a  plot  of  ground  on  Foreman  street  in  Lex- 
ington, having  a  frontage  of  abont  220  feet 
This  property  was  bought  by  faer  in  1891,  and 
she  erected  thereon  three  cottages  for  raxt 
and  a  house,  in  which  she  lives.  On  the  east 
and  southeast  this  property  abuts  on  the 
right  of  way  of  appellant  railway  company, 
and  on  its  said  right  of  way  and  near  appel- 
lee's house  it  operates  a  switch  track  run- 
ning to  certain  coal  bins  belonging  to  it  In 
1899  this  switch  track  was  reccmstmcted  and 
elevated  so  as  that  the  coal  from  Hie  cars 
might  be  dumped  more  conveniently  into  the 
coal  bins. 

In  April,  1909,  one  of  appellee's  rent  honses 
was  burned,  and  in  April,  1910,  this  action 
was  brought  for  damages.  Three  causes  of 
of  action  are  set  up  against  defendant: 
C^rst  That  the  defendant  had  negligently 
oonstmcted  its  said  switch  track  at  such  a 
grade  and  on  auch  a  curve  as  that  the  opera- 
tion of  cars  over  the  same  became  a  nui- 
sance; Second.  That  the  defendant  negli- 
gently operated  its  cars  and  engines  over  this 
switch  track,  and  because  of  such  negligent 
operation  caused  to  be  throvrn  upon  her  pr<^ 
erty  an  unusual  and  unnecessary  quantity 
of  soot,  smoke,  cinders,  and  dirty  water,  and 
because  thereof  made  and  created  unusual 
and  unnecessary  noises,  whereby  the  value 
of  the  use  of  h»  property  and  the  rental  val- 
ue thereof  was  lessened.  Third.  That  the  de- 
fendant had  negligently  set  fire  to  <ne  of  her 
rent  houses  and  caused  same  to  b«  burned 
in  April,  1909. 

On  the  trial  the  court  properly  'declined  to 
instruct  the  Jury  on  the  first  proposition  be- 
cause all  the  evidence  showed  that  the  switch 
track  had  been  properly  constructed,  but  on 
the  other  two  questions  submitted  the  case 
to  the  jury.  The  jury  found  for  the  defend- 
ant on  the  issue  as  to  whether  it  had  set  fire 
to  the  plaintiff's  house,  but  on  the  question 
of  negligent  operation  resulting  in  the  throw- 
ing of  uuusual  and  unnecessary  quantities 
of  soot,  smoke,  and  cinders  on  appellee's 
property  and  creating  unusual  and  unneces- 
sary noises,  it  returned  a  verdict  for  the 
plaintiff  for  ?616. 

From  a  judgment  on  that  verdict  the  rail- 
road company  has  appealed,  and  the  plain- 
tiff prosecutes  a  cross-appeal  because  of  her 
dissatisfaction  with  the  verdict  on  the  other 
Issue. 

[1]  Two  grounds  are  urged  for  reversal  by 
appellant:  First,  that  it  was  entitled  to  a 
peremptory    Instruction   on   the   Issue   upon 
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which  tihe  jary  found  for  the  plaintiff :  and, 
second,  that  the  instructions  were  erroneous 
and  did  not  fairly  submit  that  issue  to  the 
Jury. 

The  evidence  for  the  plaintiff  showed  that 
the  switch  track  was  erected  upon  a  grade 
of  from  5  to  8  per  cent,  varying  at  differ- 
ent points,  and  that  there  Is  a  considerable 
curve  as  the  track  proceeds  from  the  eastern 
end  of  plaintiff's  property  around  to  the 
southeastern  part;  that  frequently  In  cold 
or  wet  weather,  and  sometimes  in  dry  weath- 
er, the  engine  operating  on  this  switch  track 
would  get  stalled  thereon  and  have  to  re- 
turn and  make  another  run ;  that  sometimes 
three  and  four  efforts  were  made  before  the 
cars  would  be  finally  placed  at  the  bins; 
that  at  times  when  the  engine  would  stall 
the  engineer  in  charge  would  continue  his 
efforts  to  compel  the  engine  to  push  the  cars 
up;  that  nearly  always  three,  and  frequent- 
ly four,  cars  were  taken  up  or  attempted  to 
be  taken  up  at  the  same  time. 

It  is  a  matter  of  common  knowledge  that 
a  railroad  engine  taking  a  heavy  load  up  a 
steep  grade  will,  in  the  exertion  and  in  ttie 
use  of  the  increased  power  necessary  to  ac- 
complish its  task,  emit  more  soot,  smoke,  and 
cinders  than  it  would  it  it  had  a  smaller 
load  on  a  leaser  grade,  and  therefore  from 
this  evidence  the  Jury  bad  a  right  to  infer 
negligence  uix>n  the  part  of  the  defendant  in 
undertaking  to  carry  up  this  grade  and 
around  this  curve  too  much  of  a  load  at  one 
time,  and  that  this  negligence  resulted  in  the 
throwing  of  unusual  and  unnecessary  quan- 
tities oC  smoke  and  cinders  on  plaintiff's  prop- 
erty. Iiikewiae  we  know  as  a  matter  of 
common  experience  that  an  excessively  laden 
train  going  up  a  steep  grade  will  make  con- 
siderably more  noise  than  it  would  if  it  bad 
a  lighter  load. 

Not  only  so,  but  there  was  evidence  by 
the  defendant's  witnesses  tending  to  show 
that  an  engine  properly  handled  could  with- 
out difficulty  place  fcTur  cars  at  the  bins  on 
that  switch  track,  as  there  was  direct  evi- 
dence showing  that  at  times  an  engine  with 
four  cars  was  stalled  on  this  grade,  the  Jury 
might  well  have  inferred  that  it  was  due  to 
the  negligence  and  carelessness  of  those  in 
charge  of  the  engine,  and  espedaUy  in  view 
of  the  fact  that  there  was  evidence  to  show 
that  at  times  some  ot  the  engines  were  in 
charge  of  inexperienced  men.  We  think  the 
court  piopeily  overruled  the  motion  for  a 
peremptory  Instruction. 

[2]  It  is  complained  of  the  third  instruc- 
tion that  the  Jury  were  not  told  distinctly 
therein  that  the  plaintiff  could  only  recover 
for  the  excessive  soot,  smoke,  cinders,  and 
noise  caused  by  the  negligent  operation  over 
and  above  what  would  have  been  caused  by 
prudent  operation.    An  examinatlofn  of  the 


instruction  in  question  discloses  that  it  is 
not  subject  to  the  criticism ;  on  the  contrary, 
it  Is  unusually  dear  and  explicit  in  the  re- 
spect Indicated.  In  fact  it  is  so  dear,  ac- 
curate, and  impartial  In  the  submission  of 
the  issue  that  we  have  deemed  it  proper  to 
insert  it  in  this  opinion  as .  a  guide  iq 
future  litigation  ot  this  nature.  The  instruc- 
tion is  as  follows: 

"The  Jury  are  instructed  that  the  defendant 
railroad  company  had  the  right  to  construct  its 
switch  track  upon  its  right  of  way  adjoininff  the 
property  of  the  plaintiff,  and  had  the  right  to 
operate  its  cars  and  engines  over  and  upon  said 
switch  track  in  a  skillful  and  prudent  manner, 
and  the  plaintiff  is  not  entitled  to  recover  any 
damages  which  may  have  been  caused  to  her 
property,  or  the  use  or  enjoyment  thereof,  by 
Ecason  of  any  cinders,  smoke,  soot,  or  noise  caus- 
ed by  such  skillful  and  prudent  operation  of  the 
defendant's  cars  and  engines  .on  said  track ;  but 
if  the  jury  believe  from  the'  evidence  that  the 
defendant  operated  its  cars  and  engines  over  said 
switch  track  in  an  unskillful  or  negligent  man- 
ner, and  that  by  reason  of  such  unskillful  or  neg- 
ligent operation  of  its  engine^  and  cars,  if  there 
was  any  such  operation,  an  unusual,  excessive, 
or  unnecessary  amount  of  cinders  or  smoke  or 
soot  was  thrown  over  and  upon  the  plaintiff's  lot 
and  houses,  and  that  an  unusual  and  excessive 
and  unnecessary  amount  of  noise  was  created  by 
such  operation,  and  that  the  use  and  enjoyment 
of  plaintifrs  proiterty  was  injured  by  reason 
of  such  cinders,  soot,  and  smoke,  and  by  such  ex- 
cessive and  unnecessary,  unusual,  excessive,  and 
unnecessary  noise,  then  the  jury  sliould  find  for 
the  plaintiff." 

[3]  It  is  complained  of  instruction  No.  4 
that  while  it  properly  limited  the  recovery 
of  damages  for  the  diminution  in  the  rental 
value  of  the  cottages  which  were  rented  out 
to  a  period  of  five  years  before  the  bringing 
of  the  action,  it  did  not  limit  the  Jury  to  the 
same  time  as  to  the  diminution  in  the  value 
of  the  use  of  the  property  occupied  by  tbe 
plaintiff.  The  contention  is  without  merit; 
an  examination  of  the  instruction  shows  that 
the  right  to  recover  for  tbe  diminution  in 
rental  value  of  tbe  three  rented  houses  and 
tbe  right  to  recover  for  diminutloa  hi  value 
in  the  use  and  enjoyment  of  the  house  oc- 
cupied by  the  plaintiff  were  so  linked  to- 
gether as  that  the  Jury  could  not  have  un- 
derstood that  they  might  cover  a  longer  peri- 
od in  estimating  one  item  of  damages  than 
the  other. 

[4]  On  the  plaintiff's  cros»-appeal  the  only 
ground  for  reversal  is  that  the  verdict  was 
contrary  to  the  wdght  of  the  evideuoe.  It 
is  suffident  to  say  tliat  the  evidence  was 
quite  conflicting  on  this  issue,  end  was  suffi- 
dent to  have  sustained  a  verdict  either  way. 
Under  such  circumstances  this  court  will  not 
set  it  aside.  Certainly  the  verdict  is  not 
clearly  and  palpably  against  the  weight  of 
the  evidence. 

The  Judgment  is  affirmed  on  Jwth  the  orig- 
inal and  cross-appeals. 
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WRIGHT  «t  nx.  ▼.  CLINE  et  aL 

(Court  of  Appeals  of  Kentucky.    Nor.  29,  1916.) 

1.  Loos  AND  LoooiNQ  $=33(14)  —  Salx  of 
Standing  Timber — Rights  ok  Pubchaseb. 

A  Bale  of  standing  timber  to  be  removed  from 
the  land  within  a  fixed  time  li  a  sale  of  only  so 
much  of  it  as  is  lemoved  within  that  time,  and 
the  purchaser  who  fails  to  remove  it  within  the 
time  specified  in  his  contract  has  no  remedy,  un- 
less he  has  been  prevented  by  the  act  of  God  or 
the  act  of  the  seller  from  removing  the  trees 
within  the  specified  time,  and,  if  he  has  been 
so  prevented,  he  is  entitled  to  a  reasonable  timo 
after  the  expiration  of  the  time  fixed  by  his  con- 
tract vrithin  which  to  remove  it 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  f  11;  Dec.  Dig:  «e=>8(U)  ; 
Sales,  C«>t.  Dig.  {  591.] 

2.  liOSB  AND  LoaorwG  <s=5>3(16)  —  Saub  of 
Stardino  Timbsb— Time  fob  RuMovAii— Ex- 
tension—Sbtficiency  OF  Evidence. 

In  an  action  by  the  purchaser  of  standing 
timber  to  enjoin  the  vendor  from  setting  up  any 
claim  thereto  or  from  interfering  with  his  right 
to  remove  the  timber,  evidence  held  to  support 
a  finding  of  a  parol  contract  between  the  vendor 
and  the  purchaser,  extending  the  time  within 
which  the  purchaser  might  cut  and  remove  the 
timber,  intended  by  the  vendor  to  perpetrate  a 
fraud  on  the  purchaser,  and  thereby  prevent  him 
from  cutting  and  removing  the  timber  within  the 
time  fixed  by  his  written  contract. 

[EU.  Note.— Fbr  other  cases,  see  Logs  and 
I.,oggiag,  Cent.  Dig.  i  12;  Dec.  Dig.  «=»3(15) ; 
Contracts,  C^ent  Dig.  f{  890,  898.] 

8.  Fbattds,  Statute  of  «9»119(2)— Contkaot 

—Offense. 
The  statute  of  frauds  cannot  be  used  as  a 
weapon  of  offense,  so  that,  if  the  vendor  of 
standing  timber,  with  a  fraudulent  purpose  to 
deceive  and  defraud  the  purchaser  and  prevent 
him  from  removing  it  within  the  time  allowed  by 
his  contract,  entered  into  a  parol  contract  ex- 
tending the  time  of  removal,  he  would  not  be  al- 
lowed to  take  advantage  of  his  own  wrong  and 
fraud. 

[Od.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  i  270;   Dec.  Dig.  <S=>110(2).] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  for  injunction  by  Richard  Ratclift, 
revived  In  the  name  of  J.  S.  Cline,  administra- 
tor, and  others,  against  Geo.  W.  Wright  and 
wife.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.   Affirmed. 

Roscoe  Vanover,  of  Plkeville,  for  appel- 
lants. W.  K.  Steele  and  J.  S.  Cline,  both  of 
Plkeville,  for  appellees. 

HURT,  J.  George  W.  Wright,  on  the  13th 
day  of  November,  1906,  sold  to  Joel  RatcllS 
and  Katie  Ratclifl  609  trees,  of  several  varie- 
ties, and  which  were  standing  upon  his  lands 
In  Pike  county.  Wright  and  his  wife,  Harriett 
Wright,  who  Joined  with  him,  executed  and 
delivered  to  the  Ratcllffs  a  deed,  in  which 
was  set  out  the  various  trees,  and  the  terms 
and  conditi<H)8  of  the  sale,  among  which  was 
the  stipulation  that  the  vendees  should  have 
four  years  thereafter  to  cut  and  remove  the 
trees  from  the  land.  The  trees  were  also 
designated  by  cross  marks,  and  the  deed  was 
put  to  record.    Thereafter,  on  the  lltb  day 


of  May,  1906,  Joel  Satdtff  and  Katie  Rat- 
cliff  sold  the  trees  and  all  their  rights  under 
the  deed  from  Geo.  W.  Wright  to  them  to 
Richard  Ratcliff,  and  executed  and  delivered 
a  deed  to  him,  in  which  the  sale  and  its  terms 
were  set  out  The  consideration  for  the  sale 
and  conveyanoe  was  $761.25,  paid  to  Joel 
and  Katie  Ratcllfr  by  Richard  BatclitT. 
Thereafter,  and  before  the  time  in  whi^h  the 
right  to  cut  and  remove  the  trees  under  the" 
terms  of  the  deed  from  Wright  to  Joel  Rat- 
<Htfr  had  expired,  Wright  and  Richard  Rat- 
cliff  entered  into  a  contract,  which  was  re- 
duced to  writing  and  subscribed  by  Wright, 
by  the  terms  of  which,  in  consideration  of  the 
sum  of  $20  paid  to  him,  Wri^t  agreed  that 
Batcllfr  should  have  until  the  13th  day  of 
November,  1910,  in  whldi  to  cut  and  remove 
the  trees  from  the  land.  In  the  summer  of 
1810  Richard  Ratcliff  entered  into  a  contract 
with  one  Salyer  by  which  he  engaged  Salyer 
to  cut  and  remove  the  trees  from  the  land 
for  him  before  the  arrival  of  the  13th  day 
of  November,  when  the  time  expired  within 
which  he  was  authorized  by  his  contract  to 
cat  the  trees.  Richard  Ratcliff  claims  that 
<m  several  occasions  previous  to  the  summer 
of  1910  app^ant  Wright  bad  approached 
him  and  assured  him  that  he  did  not  need 
to  have  any  uneasiuess  in  regard  to  getting 
the  trees,  because  b*  would  give  him  Just 
as  much  time  in  which  to  cut  and  remove  the 
trees  as  he  might  desire;  that  there  was  a 
considerable  number  of  small  trees  upon  the 
tract,  tbe  title  to  wblcOt  did  not  pass  in  the 
sale  of  the  trees,  which  were  owned  by  Rat* 
cliff,  and  yet  remained  the  property  of 
Wright,  and  tbat  Wright  was  endeavoring  to 
make  a  sale  of  the  small  trees  to  the  same 
person  to  whom  Ratclifl  might  sell  his 
trees,  land  tbat  Wright  (represented  tbat 
such  an  ariangemeut  wonkl  assist  the 
price  which  each  of  them  would  receive 
for  his  trees;  that  Ratclifl  bad  contract- 
ed the  sale  of  his  trees  to  one  Thomas, 
and  tbat  negotiations  were  on  between 
Wrti^it  and  I^omas  for  the  sale  to  tbe  latter 
at  the  small  trees  also,  but,  for  some  reason 
not  disclosed  by  the  evidence,  the  ezjiectad 
contract  with  Tbomas  was  not  consummated, . 
and  be  did  not  dose  a  trade  for  ^ther  Rat- 
aitta  or  Wright's  trees;  that  when  Wright 
learned  thereafter  tbat  Ratcliff  had  con- 
tracted with  Salyer  to  ctit  and  remove  bis 
trees,  from  Wright's  land,  in  the  summer  of 
1910,  and  while  there  was  yet  time  under  the 
contract  to  do  so,  Wri^t  proposed  to  him 
that,  if  be  would  not  cut  and  remove  hl^ 
trees  at  tbat  time,  but  would  allow  tbem  to 
remain'  standing  until  be  could  make  a  sale 
of  his  small  trees  to  tbe  same  person,  who 
might  become  a  purchaser  of  Ratcllfl's  trees, 
be  (Ratcliff)  could  bave  such  time  as  he  might 
want  to  cut  and  remove  bis  trees;  that  be 
accepted  this  propositicm,  and,  relying  upon 
tltis  contract,  he  procured  a  rescls^n  of  the 
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contract  between  him  and  Salyer  for  the  cut- 
ting  and  removal  of  the  trees,  and  permitted 
the  trees  to  remain  standing  upon  the  land. 
This  contract  was  not  reduced  to  writing,  but 
Batcliff  at  the  time  proposed  to  have  It  reduc- 
ed to  writing,  but  Wright  raised  his  hand, 
and  declared  that  his  "word  \ras  as  good  as 
his  fcond."  Batcliff  claims  that,  relyhag 
iipon  the  parol  contract  with  Wright,  he  was 
thereby  caused  to  fall  to  cut  and  re'more  the 
trees  until  after  the  13th  day  of  November, 
when  the  time  expired  under  the  written  con- 
tract ;  that  on  the  llth  day  of  November  he 
received  information  that  Wright  was  threat- 
ening to  cut  the  trees  himself  as  soon  as  the 
13th  of  November  should  pass,  and  that  on 
the  16th  of  November  he  went  to  see  Wright 
and  to  Inquire  whether  he  Intended  to  cut 
the  trees;  that  he  met  Wright  upon  the  road 
and  inquired  of  him  if  he  had  cut  the  trees, 
when  Wright  aslced  what  trees  he  referred 
tOk  and  when  he  said,  "The  trees  that  I  own 
which  are  upon  your  land,"  Wright  said  that 
BatcllfF  did  not  have  any  trees  there,  and  be 
defied  him  or  any  other  person  to  cut  the 
trees,  and  spurred  by  him ;  and  that  he  could 
get  no  further  conversation  with  him.  There- 
after Wright  conveyed  the  land  upon  which 
the  trees  stand  to  his  wife,  the  appellant 
Harriett  Wright,  without  any  consideration 
to  support  the  deed.  BatcllfC  tried  to  sell 
the  trees  to  different  persons,  and  tried  to 
employ  others  to  cut  and  remove  them  from 
the  land,  but  by  Wright's  claim  of  ownership 
of  the  trees,  and  by  forbidding  any  person  to 
enter  upon  his  lands  to  cut  them,  he  deterred 
aU  from  so  doing. 

Ratcllff  instituted  this  action  against 
Wright  and  his  wife,  and  sought  to  liave  it 
adjudged  that  he  was  the  owner  of  the  trees 
and  had  the  right  to  cut  and  remove  them 
from  the  land,  and  that  appellees  be  enjoined 
from  setting  up  claim  t«  them  or  interfering 
with  his  use  of  them. 

The  appellees  denied  Ratcliff's  ownership 
01*  right  to  cut  or  remove  the  trees,  and 
denied  the  making  of  the  oral  contract  with 
Batcliff,  in  the  summer  of  1910,  or  tliat  they 
iiad  in  any  way  prevented  his  removal  of  the 
trees  during  the  time  provided  in  the  written 
contract,  and  that  he,  having  failed  to  re- 
move the  trees  within  the  time  in  which  be 
had  a  right  under  his  contracts  so  to  do,  thi 
trees  thus  became  the  property  of  appellant. 

The  court,  below  found  from  the  evidence 
tliat  the  parol  contract  was  entered  into  be- 
tween the  parties,  and  that  it  was  made  by 
appellant  Geo.  W.  Wright  without  any  inten- 
tion of  keeping  it  upon  his  part,  but  with 
the  purpose  of  perpetrating  a  fraud  upon 
Ratcllff,  by  thereby  preventing  him  from  cut- 
ting and  removing  the  trees  before  November 
13tb,  and  with  the  purx>ose  of  setting  up 
claim  to  the  trees  after  that  time  should 
have  passed ;  that  Ratcllff  was  deceived  and 
thus  prevented  from  removing  the  trees  un- 
til after  November  13th.    The  court  furtlier 


adjudged  that  the  representatives  of  Rat- 
cUff,  in  whose  names  the  action  has  been  re- 
vived, he  having  died  during  the  pendency 
of  the  suit,  were  the  owners  of  the  trees  and 
entitled  to  cut  and  remove  them  from  the 
land  within  a  reasonable  time,  and  enjoined 
appellees  from  claiming  the  trees  or  from 
cutting  them  and  from  interfering  with  the 
appellees  in  removing  them  from  the  land. 

The  appellant  Wright  and  bis  wife  seek  a 
reversal  of  the  Judgment,  and  insist  that  the 
parol  contract  claimed  by  the  appellees  to 
have  been  made  between 'intestate  and  appel- 
lants was  never  in  fact  made,  and  that,  If  it 
was  made,  it  was  within  the  statute  of 
frauds,  and  not  enforceable. 

[1]  It  is  well  settled  that  a  sale  of  stand- 
ing trees,  to  be  removed  from  the  land  with- 
in a  fixed  time  in  the  contract,  is  a  sale  of 
only  so  many  of  the  trees  as  are  removed 
within  that  time,  and  the  vendee  who  fails 
to  remove  the  trees  purchased  by  him  within 
the  time  specified  in  the  contract  Jias  no 
remedy,  unless  he  has  been  prevented  by  the 
act  of  Ood  or  the  act  of  the  seller  from  re- 
moving the  trees  within  the  specified  time.  If 
he  is  so  prevented,  the  vendee  is  entitled  to 
have  a  reasonable  time  after  the  expiration 
of  the  time  fixed  in  the  contract  within  which 
to  remove  the  trees.  Ford  Lumber  Co.  v. 
Cress,  132  Ky.  317,  116  8.  W.  710;  Jackson 
V.  Hardin,  87  S.  W.  Ill*,  27  Ky.  Law  Rep. 
1110 ;  Chestnut  v.  Green,  120  Ky.  385,  8«  S. 
W.  1122,  27  Ky.  Law  Rep.  838;  Taylor  Brown 
Timber  Co.  v.  Wolf  Creek  Coal  Co.,  107  S.  W. 
733,  32  Ky.  Law  Rep.  1016;  Gates  v.  Yeargin, 
115  8.  W.  794;  Bach  v.  LitUe,  140  Ky.  396. 
131  S.  W.  172. 

[2]  Hence,  If  the  parol  contract  was  not 
entered  into  between  appellant  Geo.  W. 
Wright  and  Ratcllff,  by  which  the  time  in 
which  the  trees  should  be  cut  and  removed 
was  extended  beyond  the  13th  day  of  Novem- 
ber, and  by  the  making  of  which  Batcliff 
was  fraudulently  Induced  to  fail  to  cut  and 
remove  the  trees  until  after  the  13tb  day  of 
November,  it  is  very  clear  that  appellees  must 
fall  in  their  action.  As  before  stated,  the 
chancellor  who  tried  the  action  in  the  court 
below  was  of  the  opinion  that  the  contract 
was  made  as  claimed  by  api)ellees,  and  that 
appellant  made  the  contract  with  the  fraudu- 
lent purpose  of  preventing  Ratcllff  from  re- 
moving the  trees,  and  that  by  it  Ratcllff  was 
fraudulently  procured  and  induced  to  allow 
the  trees  to  remain  on  the  land  until  the 
time  given  in  the  written  contract  for  their 
removal  had  expired.  While  the  evidence  is 
conflicting,  it  tends  very  strongly  to  sup- 
port the  Judgment  arrived  at  by  the  chancel- 
lor. He  was  acquainted  with  the  parties  and 
the  witnesses,  and,  giving  to  his  opinion  that 
degree  of  weight  which  is  ordinarily  accord- 
ed the  trial  Judge  upon  a  question  of  fact 
where  the  evidence  is  contradictory,  there 
does  not  seem  to  be  any  sufficient  reason  to 
disturb  it 
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[S]  Whether  the  contract  1b  one  within  the 
statute  of  frauds  or  not,  which  is  not  decided, 
suffice  it  to  say  that  the  statnte  of  frauds  can- 
not be  need  as  a  weapon  of  offense,  and  if  the 
appellee,  with  a  fraodnlent  purpose  to  de- 
ceive Batcllff  and  thereby  defrand  him, 
thereby  prevented  him  from  removing  the 
trees  within  the  time  specified  in  his  written 
contract,  the  aK)ellant  should  not  be  allowed 
now  to  take  advantage  of  his  own  wrongs  and 
to  reap  the  benefits  of  a  deception  purposely 
perpetrated  by  him.  From  the  evidence  there 
is  no  doubt  that  the  requests,  representa- 
tions, and  agreements  which  appellant  made 
with  BatcUff,  all  of  which  were  represented 
to  be  for  appellants'  benefit,  caused  Batcllff 
to  allow  the  time  specified  in  his  contract  to 
pass  without  cutting  and  removing  the  trees. 
The  property  Is  still  standing  upon  the  lands 
of  appellante,  and  no  third  person  can  in  any 
way  be  Injured  by  doing  equity  between  the 
parties. 

When  the  case  is  returned  to  the  court  be- 
low, It  should  amend  its  Judgment  by  fixing  a 
time  within  which  it  is  reasonable  for  the 
appellees  to  cut  and  remove  the  trees. 

The  Judgment  Is  therefore  affirmed.  ■ 


liOUISVILLE  A  N.  B.  00.  v.  STANAFORD. 
(Coort  of  Appeals  of  Kentucky.    Nov.  29,  1916.) 

1.  Bailboads  «=>376(1)— Friqhtenino  Hoes- 

■8   —    DUTT    OF   BNOinSKB   —    DlBCOVEBINO 

The  engineer  of  a  train  upon  a  railroad  near 
to  and  parallel  to  a  highway  was  under  no  duty 
to  discover  the  peril  of  a  traveler  from  a  run- 
away horse,  but  his  sole  duty  was  to  use  ordina- 
ry care  with  all  reasonable  means  at  his  com- 
mand to  prevent  injury  to  the  traveler  alter  her 
peril  was  discovered. 

[Ed.   Note.— For  other  cases,   see  Bailroads, 
Cent  Dig.  f|  1275,  1278;  Dec.  Dig.  ♦=»876(1)J 

2.  BAIUOADB  «=>397^)  —  FBIOHTEmNO  AlTI- 
HAIJS— DiSCOVEBBD  PBBH/— EVinEHCE. 

In  an  action  for  injury  when  the  plaintifrs 
horse  was  frightened  by  a  whistle  and  the  escape 
of  steam,  evidence  that  the  horse  and  buggy  were 
in  plain  view  of  the  engineer  and  that  he  was 
looking  at  them  was  admissible  on  the  issue 
whether  he  had  discovered  plaintiff's  peril. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  }  1353;   Dec.  Dig.  <8=»397(9).) 

8.  Railboads  «=»400(8)  —  Fkiohtekino  Ani- 

UAIB  —  DiSCOVKBED  PkKIL  —  QUESTION  FOR 
JVST. 

Such  evidence  was  snfScient  to  take  the  case 
to  the  Jory  on  the  issue  whether  the  engineer 
had  discovered  plaintiff's  peril. 

[Ed.   Not& — For  other  cases,   see  Railroads, 
Cent.  Dig.  g  1876;   Dec.  Dig.  <8=>400(8).] 

4.  Raiisoads  «=>400(8)  —  Fbightenino  Ari- 

KATS— DIBCOVKBED    FEBII/— ObDIRABT    OABE 

— Question  fob  Jubt. 
In  an  action  for  injury  from  the  frightening 
of  plaintlCs  horse  by  a  whistle  and  escaping 
steam,  held  on  the  evidence  that  whether  the  en- 
gineer, after  discovering  plaintiff's  peril,  exei^ 
dsed  ordinary  care  for  her  safety,  was  for  the 
jnry. 

[Ed.  Note^— For  other  cases,   see  Railroads, 
Cent.  Dig.  f  1375;  Dec.  Dig.  «=:>400(8).} 


S.  Railboadb  «=s>S76(3)— Ofebation— Injubt 

TO  TBAVELEB— SlONATS. 

Even  where  required  by  statute,  employt* 
of  a  railroad  who  in  fact  see  the  danger  in  whidt 
a  traveler  is  placed  should,  if  necessary  in  the 
exercise  of  ordinary  care,  cease  blowing  the 
whistle  as  a  crossing  signal  and  resort  to  the  bell; 
the  statute  providing  either  mode  of  warning  for 
a  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1277;  Dec.  Dig.  «s>376(3).] 

Appeal  from  Circuit  Court,  Whitley 
Coimty. 

Action  by  Roxie  Stanaford  against  the 
liOuisviUe  &  Nashville  Railroad  Company. 
Judgment  fbr  plaintiff,  and  defendant  ap- 
peals. Judgment  revensed,  and  cause  re- 
manded for  a  new  trial. 

Hiram  H.  Tye,  of  Williamsburg,  and  Ben- 
jamin D.  Warfleld,  of  Louisville,  for  appel- 
lant Stephens  &  Steely,  of  Williamsburg, 
for  appellee. 

'  CLAT,  C.  This  la  a  personal  Injury  ac- 
tion, in  which  plaintiff,  Roxie  Stanaford, 
recovered  of  the  defendant,  Loulsvi^e  & 
Nashville  Railroad  Company,  a  verdict  and 
Judgment  for  $3,000.  The  railroad  company 
appeals. 

The  company's  line  runs  through  the  town 
of  Williamsburg  between  what  is  known  as 
the  "Sutton  Crossing"  and  the  "Underground 
Crossing."  One  of  the  highways  of  the 
town  runs  practically  parallel  with  the  com- 
pany's track  for  a  distance  of  about  a  quar- 
ter of  a  mile.  The  distance  of  the  highway 
from  the  company's  track  varies  from  20  to 
75  feet.  At  a  point  about  midway  between 
the  Sutton  Crossing  and  the  Underground 
Crossing  are  three  one-story  houses,  which 
are  located  between  the  highway  and  the 
track.  Near  the  Sutton  Crossing  is  a  deep 
cut  Emerging  from  the  cut  the  track  Is  on 
a  fill,  while  the  highway  runs  through  what 
is  called  a  sag,  and  for  a  considerable  dls-' 
tance  is  lower  than  the  railroad  track. 

On  the  day  of  the  accident  plaintiff  and 
her  brother  were  driving  along  the  highway. 
One  of  the  company's  trains  going  south 
gave  the  crossing  signal  Just  before  rea(^- 
ing  the  Sutton  Crossing.  The  horse  which 
plaintiff  and  her  brother  were  driving  be- 
came frightened  and  started  down  the  ^gh- 
way  Just  in  front  of  the  engine.  The  high- 
way was  located  on  the  side  next  to  the 
engineer.  A  part  of  the  time  the  horse  was 
ahead  of  the  train,  and  at  other  times  the 
train  was  ahead  of  the  horse.  According  to 
the  evidence  for  plaintiff,  plaintiff's  brother, 
after  going  some  distance,  succeeded  In  get- 
ting the  horse  under  control  and  drew  him 
to  a  slow  lope.  About  that  time  the  engi-. 
neer  gave  two  sharp  whistles  and  permitted: 
the  steam  to  pop  off  under  the  engine. 
Thereupon  the  horse  took  fright  a  second 
time  and  ran  rapidly  down  the  highway  to 
the  Underground  Crossing,  where  the  high-. 
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way  makes  a  sbarp  torn.  In  making  tbia 
torn  the  buKgy  was  upset  and  plalnUS 
thrown  to  the  gronnd  and  seveTely  injured. 
One  witness  for  plaintiff  claims  that,  when 
he  saw  the  horse  was  frightened,  he  stepped 
upon  the  track  and  undertook  to  flag  iown 
the  train,  hut  rec^ved  no  response  to  his 
signal.  Another  witness  says  that,  when  the 
horse  took  fright  the  second  time,  the  engi- 
neer WAR  looking  in  the  direction  of  the 
horse  and  buggy.  Another  witness  says  that 
the  engineer  was  leaning  out  of  his  cab 
lauglilng.  A  third  witness  says  that  the  en- 
gineer was  sticking  his  waist  out  and  look- 
ing at  the  horse  and  buggy.  Others  say  that 
the  horse  and  buggy  were  in  plain  view  of 
the  engineer,  exc^t  for  a  abort  distance 
where  two  or  three  houses  were  between  the 
track  and  the  highway. 

The  engineer  says  that  he  never  saw  the 
horse  and  buggy,  but  had  his  attention  di- 
rected to  the  block  signals.  He  also  says 
that  after  giving  the  signals  for  the  Sutton 
Crossing  he  gave  no  further  signaLs  until 
after  he  passed  the  Underground  Crossing. 
The  fireman  testifies  to  the  same  effect 

[1]  In  its  Instructions  the  court  told  the 
Jury,  in  substance,  that  if  they  believed  from 
the  evidence  that  the  defendant's  engineer, 
after  discovering  plaintUTs  presence  lo  the 
buggy  on  the  highway,  saw,  or  by  the  uae 
of  ordinary  care  could  have  seen,  that  the 
borae  was  frightened,  and  that  the  dream- 
stances  were  such  as  to  lead  an  ordinarily 
prudent  person,  situated  as  the  engineer  was, 
to  believe  tliat  the  horse  would  aorge  or  nm 
and  Injure  plaintiff,  and  he  thereafter  failed 
to  nae  ordinary  care  to  stop  or  control  the 
train  and  prevent  unnecessary  loud  noises, 
eta,  they  should  find  for  plaiBtiff.  This  In- 
stmctlua  is  assailed  on  the  ground  that  tt 
imposed  on  defendant's  engineer  the  duty  to 
discover  plaintiff's  peril.  It  Is  defended  by 
plaintiff  on  the  ground  that  it  conforms  to 
the  ruling  of  this  court  in  the  cases  of  L.  & 
K  R.  R.  Co.  T.  AUen,  153  Ky.  262,  154  a  W. 
1095,  and  Kentucky  Traction  Be  Terminal  Oo. 
V.  Humphrey,  168  Ky.  611,  182  S.  W.  854.  It 
does  appear  that  the  instruction  was  pat- 
terned after  that  given  in  the  Allen  Case,  su- 
pra, but  the  rule  there  applied  has  no  applica- 
tion (o  the  facts  of  this  case.  In  the  Allen 
Case  the  horse  and  train  were  both  going 
towards  a  pnbUc  crossing.  The  accident  was 
the  result  of  a  ooUision  at  the  crossing,  and 
the  drcumstanoes  were  such,  when  the  engi- 
neer saw  the  horse  running  towards  the 
crossing,  as  to  lead  an  ordinarily  prudent 
person  to  believe  that  a  collision  between  fhe 
horse  and  train  would  take  place.  In  the 
presoit  case  plaintiff  was  not  Injured  while 
the  horse  was  going  over  a  public  crossing, 
nor  was  there  any  ooUIslon  between  the  borse 
and  the  train. 

Nor  do  we  see  any  ground  for  applying  tlie 
rule  laid  down  in  the  Humphrey  Case,  supra. 
That  was  a  case  of  an  Intemrban  or  ap,.  elec- 


tric car  numlng  alon^r  one  of  the  prindpal 
thoroughfares  of  the  dty  of  Vrankfort 
Here  the  railroad  was  on  Its  own  right  of 
way  and  its  tracks  were  from  20  to  75  feet 
distant  from  the  highway  in  question.  Un- 
der the  circumstances,  therefore,  we  conclude 
that  defendant's  engineer  was  nnder  no  duty 
to  discover  plalntlfTs  peril,  but  that  his  sole 
duty  was  to  use  ordinary  care,  with  all  rea- 
sonable means  at  his  command,  to  prevent 
injury  to  plaintiff  after  her  peril  was  discov- 
ered. Millers  Creek  B.  E.  Co.  v.  Blevins, 
159  Ky.  699,  167  S.  W,  886;  L.  &  N.  R.  R. 
Co.  V.  Harrod's  Adm-x,  166  Ky.  166, 169  S.  W. 
686,  47  1*  B.  A.  (N.  S.)  918;  O.  &  O.  Ry.  Co. 
V.  Lang's  Adm'r,  135  Ky.  76,  121  S.  W.  993; 
I.  C.  R.  B.  Co.  V.  Martin,  110  S.  W.  815,  33 
Ky.  Law  Rep.  666;  L.  &  N.  B.  B.  Co.  v.  Mo- 
Candless,  123  Ky.  121.  93  S.  W.  1041,  29  Ky. 
Law  Bep.  663. 

It  therefore  follows  that  the  Instruction 
complained  of  was  erroneous. 

[2,  3]  Complaint  is  made  of  the  admission 
of  testimony  to  the  effect  that  plaintiff's 
horse  and  buggy  were  In  plain  view  of  the  en- 
gineer and  that  be  was  looking  at  them. 
Since  there  Is  no  better  way  of  showing  that 
the  engineer  discovered  plaintiff's  peril  than 
to  establish  the  fact  that  the  engineer's  view 
of  the  horse  and  baggy  was  unobstructed, 
and  that  be  was  looking  la  the  direction  of 
the  horse  and  buggy,  we  conclude  that  tfaU 
evidence  was  properly  admitted.  We  also 
condude  that  it  was  sufildent  to  take  the 
case  to  the  Jury. 

[4, 8]  It  is  also  Insisted  that  the  case 
should  not  have  gone  to  the  Jury,  because  of 
plaintiff's  failure  to  prove  a  want  of  ordinary 
cave  on  the  part  of  the  en^neer  to  avoid  the 
injury  after  plaintiff's  peril  was  discovered. 
In  this  connedion  It  la  argued  that  plaintiff 
did  not  show  that  the  escaping  steam  and 
the  additional  whistles  blown  when  the  horse 
took  fright  the  second  time  were  unnecessary. 
We  fail,  however,  to  find  In  the  record  any 
emergency  calling  for  the  giving  of  signals 
at  that  time,  or  making  it  necessary  for  the 
steam  to  escape.  It  does  not  appear  that 
either  the  statute  or  the  rules  of  the  company 
require  the  giving  of  signals  for  the  under- 
ground crossing.  Even  where  required  by 
the  statute,  it  is  the  rule  that.  If  the  ena- 
ployCs  of  the  railroad  company  In  fad  see 
the  danger  In  which  the  traveler  Is  placed, 
then  they  Should,  If  necessary.  In  the  exer- 
cise of  ordinary  care,  cease  blowing  the  whis- 
tle as  a  signal  for  the  crossing,  and  resort  to 
the  bell,  as  the  statute  provides  either  mode 
of  giving  a  warning  for  the  crossing.  Mil- 
lers Creek  R.  R.  Cow  v.  Blevins,  supra ;  I.  O. 
R.  B.  Co.  ▼.  Martin,  supra;  L.  ft  N.  B.  R. 
Co.  V.  McCandless,  supra.  Considering  the 
case  in  the  light  of  the  circumstances  under 
wbldi  the  signals  were  given  and  the  steam 
permitted  to  escape,  we  think  It  was  for  the 
jDiy  to  say  whether  or  not  tbe  engineer,  after 
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dl8Cov«rhii;  plafntUT's  peril,  failed  to  flzerctM 
ordinary  care  tor  ber  safety. 

Judgment   reversed,  and   cause  remanded 
for  a  new  trial  conatetent  wltb  this  opinion. 


WESTERN  &  SOTTTHERN  LIFB  INS.  CX). 
▼.  WEBSTER. 

(Court  of  Appeals  of  Kentucky.    Nor.  28,  l&ia) 

1  InsuBAXcB  «=>119— NicKssmr  of  Ihsxtb- 

ABIX  INTBBEST. 

A  policy  taken  ottt  on  the  life  of  anotber, 
Iiy  one  who  pays  all  the  premiums,  is  void  nn- 
1ms  the  person  taking  it  oat  has  at  that  time 
an  insurable  interest  in  the  life  of  the  other, 
since  otherwise  it  would  be  a  wagering  con- 
tract apd  against  public  policy. 

[Bd.  Mote.— For  other  cases,  see  Insurance, 
Cent.  Die.  S  166;   Dec.  Dig.  «=»119.1 

2l  Inbubancb   «e3>116(4)— IirscnuBLB   Imnt- 

BSr— PCBSORS  LiVINO  A8  MAN  AHD  WlIS. 

Where  a  man  and  woman  live  together  as 
husband  and  wife,  either  has  an  insurable  in- 
terest in  the  life  of  the  other  irrespectivs  of 
whether  there  is  a  vaUd  marriage. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  lei;  Dee.  Dig.  «=»116(4).] 

3.  InamAHCB  «s>116a)— "Insurabu  Irtkc- 
kst"— Patiiknt  op  PRBicnms. 

"Insurable  interest"  is  not  dependent  upon 
who  pays  the  premiums,  bat  solely  upon  the  re- 
lationship which  the  parties  bear  toward  each 
other,  which  must  be  such  as  will  justify  a  rea- 
sonable expectation  of  advantage  or  boiefit,  to 
the  party  obtaining  the  insurance,  from  the  con- 
tinuance of  the  insured  life. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  158;  Dec.  Dig.  9=9116(1). 

For  othtf  definitions,  see  Words  and  Phrases, 
First  and  Sectmd   Series,   Insurable   Interest.] 

4.  INSTJBANCE  «=>123— iRaORABLB  INTKBBST— 
HlISUAND  AND  Wm  —  ARRULXJKQ  MAB- 
■lAOB. 

Where  a  woman,  living  with  a  man  as  his 
wife  under  a  formal  but  illegal  marriage,  had 
him  procure  a  nolicy  on  his  life  containing  a 
chan^  of  beneficiary  clause  and  she  paid  the 
premiums  therefor,  a  Judgment  annulling  her 
marriage  as  void  ab  initio  terminated  her  in- 
surable interest  in  his  life;  Ky.  St.  t  2121,  as 
to  restoration  of  property  to  either  spouse  up- 
on divorce  "from  the  b<»d  of  matrimony,"  not 
applying. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  16&-1T1 ;    Dec.  Dig.  «=»123.] 

5.  Insttbance  «=9l23— Becoveby  or  Pbkxi- 
xms  Paid  bt  Oira  with  No  Ir8X7babi.b  Ih- 

TBaiBT. 

Where  a  woman,  after  the  termination  of 
her  insurable  interest  by  divorce  from  her  hus- 
gand,  nevertheless  continued  until  his  death  to 
pay  premiums  on  a  policy  on  his  life  in  which 
•he  had  been  beneficiary,  she  was  entitled,  on  his 
death,  to  recover  from  the  insnranoe  company 
only  the  amounts  paid  by  her  as  premiums,  with 
interest. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  16»-17l;   Dec  Dig.  «C9123.] 

Appeal  from  Glrcnlt  Court,  CiampbeU 
County. 

Action  by  Cktrie  Webster  against  the 
Western  ft  Southern  Life  Insurance  (Compa- 
ny. From  a  Judgment  for  plaintiff,  defendr 
ant  appeals.    Reversed. 


A.  M.  Caldwell,  of  Newvort,  for  appellant; 
Jndson  A.  Shney  and  L.  J.  Orawfonl,  both 
of  Newp<Ht,  for  appellee. 

CLARKE,  J.  Appellee  filed  this  action 
seeking  to  recover  of  appellant  the  sum  of 
$1,000.  the  amount  of  a  policy  Issued  by  ap- 
pellant upon  the  life  of  James  P.  Weesner  on 
the  29th  day  of  June,  1907,  In  which  she  was 
designated  as  the  beneficiary,  alleging  that 
she  was  married  to  Weesner  on  the  14th  day 
of  February,  1906,  and  that  he  had  died  on 
or  before  the  22d  day  of  March,  1915.  She 
further  alleged  that  the  policy  was  Issued 
and  delivered  to  her  and  Weesner,  but  that 
she  had  paid  all  the  premiums  that  were  paid 
upon  it,  and  that  she  had  been  divorced  from 
Insured  by  Judgment  of  the  Campbell  circuit 
court  on  the  7th  day  of  January,  1909 ;  that 
the  company  had  refused  to  accept  the  offer- 
ed proof  of  Weesner's  death,  or  to  pay  her 
the  amount  of  the  policy.  A  demurrer  was 
filed  to  the  petition  and  overruled.  Appel- 
lant answered  in  three  paragraphs.  In  the 
first  paragraph  it  denied  that  Weesner  was 
dead.  In  the  second  it  denied  that  appellee 
was  the  legal  wife  of  the  Insured  or  that 
she  had  any  insurable  Interest  in  his  life, 
and  tendered  and  paid  into  court  the  sum 
of  $287.76,  alleged  to  be  the  total  amount 
of  premiums,  with  interest  and  costs  then 
accrued,  paid  by  appellee,  which  It  asked 
that  appeUee  be  required  to  accept  in  full 
settlement  of  all  demands.  In  the  third  par- 
agraph appellant  alleged  that  If  appellcie  ever 
had  any  Interest,  insurable  or  otherwise.  In 
the  policy  of  insurance  sued  on,  or  In  the 
life  of  Jamea  P.  Weesner,  soch  rights  were 
terminated  by  the  Judgment  of  divorce.  A 
demurrer  was  sustained  to  the  second  and 
third  paragraphs  of  the  anawor,  and  appellee 
declined  to  accept  the  amoant  tendered  and 
paid  into  court  in  full  satisfaction  of  her 
claim.  At  the  conclusion  of  the  evidence, 
both  appellee  and  appellant  entered  a  motion 
for  a  peremptory  Inatmctloii.  The  motion  of 
appellant  was  overroled,  to  wbldi  It  except- 
ed, while  the  motfoo  of  appeUee  was  sustain- 
ed, to  which  appellant  objected  and  except- 
ed, and  the  Jury,  pursuant  to  the  instruc- 
tions of  the  court,  returned  a  verdict  in  favor 
of  app^lee  for  the  full  amoant  of  the  p<riicy, 
upon  which  Judgment  was  entered,  and  from 
which  Judgment  this  appeal  la  prosecuted. 

Numerous  errors  are  relied  upon  by  appel- 
lant for  reversal;  but,  as  the  questions  In- 
volved depend  upon  the  validity  of  the  con- 
tract, it  will  only  be  neecssary  to  construe 
the  contract.  In  Uie  li^t  of  the  fitcts  of  rec- 
ord. 

.  [1,2}  Since  appellee  alleged  In  her  petition 
that  "the  said  contract  of  insurance  was  en- 
tered into  by  and  between  the  James  P. 
Weesner,  plaintiff  and  defendant  therein," 
but  that  she  had  paid  all  the  premiums  paid 
to  appellant  upon  the  policy,  it  was  neces- 
sary to  the  validity  of  the  contract  that  she 
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should  have,  at  tbe  time  the  contract  was 
made,  an  Insurable  interest  in  the  life  of 
Weesner;  otherwise  it  would  have  been  a 
wagering  contract  and  against  public  policy. 
Western  &  Southern  Life  Ins.  Co.  v.  Grimes* 
Adm'r,  138  Ky.  838,  128  S.  W.  66,  and  Rupp 
V.  Western  Life  Indemnity  Co.,  138  Ky.  18, 
127  S.  W.  490,  29  L.  R.  A.  (N.  S.)  675.  That 
appellee  and  Weesner  were  not  legally  mar- 
ried is  admitted,  and  appellant  c<mtends  that 
appellee  therefore  did  not  have  an  insurable 
interest  in  his  life.  In  Joyce  on  Insurance,  g 
155,  it  is  said: 

"Although  it  IB  held  that  by  the  term  wife  ia 
meant  a  lawful  wife,  yet  a  woman  has  an  insur- 
able interest  in  the  life  of  a  man  with  whom 
for  years  she  had  been  living  as  his  wife." 

In  Mutual  Life  Ins.  Co.  v.  Martin,  106 
Ky.  11,  55  S.  m  OM,  21  Ky.  LaW'Bep.  1466, 
this  court  said: 

"Where  a  man  and  woman  live  together  as 

husband  and  wife,  either  has  an  insurable  in- 
terest in  the  life  of  the  other,  irrespective  of 
whether  there  is  s  valid  marriage." 

See,  also,  25  Cya  705. 

[3]  It  is-  true  that,  in  all  of  the  cases  so 
holding  which  we  have  examined,  the  policy 
was  procured  by  the  Insured  and  the  pre- 
miums paid  by  him;  but  insurable  interest 
is  not  dependent  upon  who  pays  the  pre- 
miums, but  solely  upon  the  relationship  the 
parties  bear  toward,  each  other.  As  said 
in  Wamock  v.  Davis,  104  U.  a  775,  26  L. 
Ed.  924: 

"It  ii  not  easy  to  define  with  precision  what 
will  in  all  cases  constitute  an  insurable  inter- 
est, so  as  to  take  the  contract  out  of  the  class 
of  wager  policies.  It  may  be  stated  generally, 
however,  to  be  audi  an  interest,  arising  from  the 
relations  of  the  party  obtaining  the  msurance, 
either  as  creditor  of  or  surety  for  the  assured, 
or  from  the  ties  of  blood  or  marriage  to  him,  as 
will  justify  a  reasonable  expectation  of  advan- 
tage or  benefit  from  the  continuance  of  his 
Ufe." 

As  the  policy  was  Issued  upon  the  life 
of  Weesner  while  he  and  appellee  were 
living  together  as  husband  and  wife  pur- 
suant to  a  formal  but  Illegal  marriage,  and 
they  were  recognized  as  such  by  friends  and 
acquaintances,  we  conclude  appellee  had, 
when  the  policy  was  issued,  an  insurable 
interest  in  the  life  of  Weesner,  such  as  per- 
mitted her  to  pay  the  premiums  thereon,  and 
that  the  contract  was  not  therefore  void. 

[4,  S]  But  cme  other  question  .  with  refer- 
ence to  the  policy  remains,  and  that  Is:  Did 
the  Judgment  auDulling  the  marriage  of  ap- 
pellee and  the  insured,  upon  the  ground  that 
it  was  void  ab  initio  because  Weesner  bad 
a  living  wife  from  whom  he  had  not  been  di- 
vorced, terminate  her  Interest  in  the  con- 
tract? Appellant  contends  that  It  does, 
and  that  she  Is  only  entitled  to  recover  the 
amount  she  has  paid  to  it  as  premiums,  with 
interest,  which  amount  it  t«tdered  in  full 
settlement  of  the  claim.  In  support  of  this 
contmtlon,  appellant  cites  Schauberger  v. 
Morel's  Adm'r,  168  Ky.  368,  182  S.  W.  198, 
and  Sea,  Adm'r,  t,  Conrad,  155  Ky.  61,  159 


S.  -W.  682,  17  L.  S.  A.  (N.  B.)  1074,  Ann.  Cas. 
1915C,  318,  In  the  former  of  which  cases  this 
court  said: 

"It  is  now  a  settled  rule  of  law  in  this  jurisdic- 
tion that  if  a  husband  procures  a  life  insurance 
policy  on  himself,  naming  his  wife  as  beneficiary, 
but  with  the  right  reserved  to  himself  to  change 
the  beneficiary,  and  the  parties  are  thereafter 
divorced  by  a  judgment  of  a  court  of  competent 
jurisdiction,  the  wife  is  thereby  divested  of  all 
interest  in  the  policy  of  insurance,  and  cannot 
at  the  death  of  the  husband  dalm  the  proceeds. 
In  oOiee  words,  the  wife's  interest  in  the  policy 
on  the  husband's  life  is  divested  by  the  judgment 
of  divorce,  and  this  is  true  though  the  pre- 
miums thereon  may  have  been  paid  b^  his  wife, 
but  in  the  latter  case  she  will  he  entitled  to  be 
reimbursed  out  of  the  proceeds  of  the  policy  the 
amount  of  the  premiums  paid  by  her  thereon. 
The  judgment  of  divorce  operates  to  restore  to 
the  divorced  parties  the  title  to  such  property  as 
either  may  have  obtained  from  or  through  the 
other  during  marriage,  in  consideration  or  by 
reason  thereof;  and  this  is  true  whether  the 
return  of  the  property  is  ordered  by  the  judg- 
ment of  divorce  or  in  a  subsequent  proceeding. 
If  the  order  of  restoration  be,  as  is  often  the 
case,  merely  formal,  or  none  is  mads  when  the 
divorce  is  granted,  any  question  thereafter  aris- 
ing as  to  what  property  shall  be  restored  by 
either  party  to  the  other  may  be  settled  by 
subsequent  proceedings." 

Counsel  for  appellee  contends  that  the 
above  rule  applies  only  where  there  has  been 
a  divorce  from  a  legal  marriage  and  has  no- 
application  where  the  judgment  anonls  a 
void  marriage;  that  the  above  rule  is  de- 
pendent upon  section  426  of  the  CivU  Code 
and  section  2121  of  the  Kentucky  Statutes:; 
that  neither  of  these  statutory  provisions 
has  reference  to  any  divorce  except  from 
the  bonds  of  matrimony  such  as  exist  under 
a  legal  marriage,  but  which  never  existed 
between  appellee  and  the  Insured.  Appellee 
cites  from  the  latter  part  of  section  2121  of 
the  Statutes  the  following: 

"Upon  final  judgment  of  divorce  from  the 
bond  of  matrimony  the  parties  shall  be  restored 
such  property,  not  disposed  of  at  the  commence- 
ment of  the  action,  as  either  obtained  from  or 
through  the  other  before  or  during  the  marriage 
in  consideration  thereof 

— In  support  of  his  argument  that  It  Is  only 
a  "Judgment  of  divorce  from  the  bond  of 
matrimony"  that  restores  pn^terty  acquired 
by  reason  of  the  marriage. 

The  argument  is  Ingenious,  and,  if  sound, 
leaves  a  psuedo  wife  in  a  very  much  better 
position  with  reference  to  property  acquired 
by  her  from  the  Illegal  husband  during  and 
by  reason  of  an  illegal  marriage  relationship 
when  same  Is  declared  a  nullity,  tlian  a  legal 
wife  is  left  with  reference  to  property  acquir- 
ed by  her  from  her  husband  during  and  by 
reason  of  a  legal  marriage  when  same  Is  dis- 
solved. This  anomalous  condition  can  re- 
ceive Judicial  sanction  only  if  it  necessarily 
results  from  statutory  enactment,  and  we 
do  not  believe  that  any  swdi  necessity  ezlsts- 
here.  The  quotation  by  (Counsel  for  appellee 
from  section  2121,  supra,  when  taken  by  It- 
self, would  seem  to  Indicate  that  restoration 
of  property  might  apply  alone  to  a  final  Judg- 
ment U  divorce  from  the  bonds  of  matrlmo- 
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07;  but,  vrtten  70a  read  the  entire  section 
of  the  statutes,  It  Is  apparent  that  the  only 
purpose  of  the  Legislature  In  restricting  the 
langaage  to  a  final  judgment  of  divorce  from 
the  bonds  of  matrimony  was  to  disttngolsh 
such  a  dlToroe  from  a  Judgment  of  divorce 
from  bed  and  board,  following  which  there  is 
no  restitution  of  property.  The  entire  sec- 
tion deals  with  property  rights  of  husband 
and  wife,  and  It  is  clear  that  the  Legislature 
intended  by  its  enactment  that  an  absolute 
divorce,  as  diatinguished  from  a  separation 
from  bed  and  board,  should  carry  with  it 
a  restoration  of  property  acquired  by  one 
qjtouse  from  the  other  during  and  by  reason 
of  the  marriage  relationship,  and  that  this 
section  was  meant  to  apply  to  all  absolute  di- 
vorces, and  applies  with  equal  force  to  a 
Judgment  annulling  a  marriage  that  was 
void  ab  initio.  But  even  if  this  were  not 
true,  for  another  reason  appellee  could  not, 
under  the  facts  here,  be  permitted  to  recover 
more  than  the  amount  that  she  had  paid  to 
the  company  with  interest.  Although  she 
had  an  Insurable  Interest  such  as  authorized 
her  to  pay  the  premiums  so  long  as  she  and 
the  insured  lived  together  as  husband  and 
wife,  without  contravening  public  policy 
against  wagering  contracts,  when  that  rela- 
tionship ceased,  she  no  longer  had  any  inter- 
est In  his  life  and  could  not  then  pay  premi- 
ums to  keep  alive  insurance  upon  his  life  with- 
out engaging  in  a  wagering  contract.  There 
can  be  no  doubt  that  after  her  marriage  to  the 
Insured  was  annulled  she  had  no  insurable 
Interest  in  his  Ufe^  since  her  insurable  in- 
terest was  tmsed  upon  a  mere  cohabitation 
which  could  not  survive  the  existence  of  the 
relationship.  This  case  is  in  no  wise  analo- 
gous to  cases  wber^  oae  of  the  two  dies 
while  the  relationsliip  exists,  and  the  sur- 
vivor Is  permitted  to  collect  the  policy.  The 
policy  here  not  only  did  not  mature  while 
the  conditions  creating  an  insurable  Interest 
existed,  but  in  order  to  mature  the  policy  it 
was  necessary  for  appellee  to  pay  the  pre- 
miums for  more  than  five  years  upon  a  policy 
Insuring  a  life  in  which  she  had  no  insur- 
able interest.  In  Sea,  Adm'r,  v.  Conrad  and 
Scbauberger  v.  Morel's  Adm'r,  supra.  It  was 
held  that  a  life  insurance  policy  containing 
a  change  of  beneficiary  clause  was  the  prop- 
erty of  the  Insured  even  if  the  premiums 
were  paid  by  the  beneficiary.  The  policy 
here  then,  since  it  contains  such  a  clause, 
was  the  property  of  Weesner,  and  app^lee 
had  no  Interest  in  same  except  as  beneficiary 
subject  to  his  right  of  change,  and  conse- 
quently no  right  to  ke^  it  alive  by  payment 
of  the  premiums  in  the  absence  of  an  insur- 
able interest  in  the  life  of  the  assured.  For 
her  so  to  do,  even  with  the  consent  of  appel- 
lant, would  be  engaging  in  the  maintenance 
of  a  wagering  contract,  which  Is  against  pub- 
lic policy.  Western  &  Southern  Life  Ins.  Co. 
V.  Grimes'  Adm'r,  supra.    -The  only  interest 


appellee  bad  In  the  policy  after  the  termina- 
tion of  her  insurable  Interest  in  the  life  of 
the  insured  was  the  amount  of  the  premiums 
that  she  had  paid  upon  the  policy. 

It  therefore  results  the  court  erred  in  sus- 
taining a  demurrer  to  that  portion  of  appel- 
lant's answer  confessing  liability  for  the 
premiums  paid  by  appellee  and  tendering  the 
amount  of  same  with  interest. 

Wherefore  the  Judgment  is  reversed  for 
proceedings  consistent  herewith. 


CATJDILL  V.  CATJDILL. 
(Court  of  Appeals  of  Kentucky.    Nov.  28,  1016.) 

1.  DivoacE  «=»280,  312— AuMONY— Appeai,. 

WhUe  the  Court  of  Appeals  has  no  power  to 
reverse  a  decree  of  divorce,  it  may  review  the 
decree  to  determine  whether  alimony  wag  prop- 
erly awarded  or  refused,  and  whether  the  cus- 
tody of  children  was  properly  bestowed. 

[Ed.  Note. — For  other  cases,  see  Divorce. 
Cent.  Dig.  §§  764,  806;  Dec.  Dig.  <S3>280,  312.] 

2.  DivoBOB  $3>287— AuuoNT— Affxai.. 

On  appeal,  where  it  appears  that  a  divorce 
was  improperly  granted  to  the  husband,  and  the 
wife  has  no  sufficient  estate  of  her  own,  the  ap- 
pellate court  may  award  her  reasonable  alimony 
out  ut°  the  huuband's  income  or  estate. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {  771;   Dec  Dig.  .^=>287.] 

3.  DivoBCx  $s»33— Gbounds. 

That  a  wife  poeseases  an  outrageous  temper 
and  quarrelsome  disposition,  is  no  ground  under 
Ky.  St.  §  2117,  on  which  the  husband  may  ob- 
tain a  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  f  103;    Dec.  Dig.  «=>33.1 

4.  DivoKCB  «=»29S(6>— Custody  and  SxnppoBT 
or  Childbbn  —  Obounds  roB  Awabd  of 
Custody. 

In  an  action  for  divorce,  where  the  evidence 
did  not  tend  to  show  that  the  wife  was  an  un- 
suitable person  to  have  custody  of  the  three 
youngest  children,  who  were  girls,  Md,  that 
their  welfare  required  that  the  wife  should  have 
their  custody. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  f  787;  Dec.  Dig.  «=>298(«).l 

6.  DivoBo  «»23S—ALiiioinr— Evidence  of 

MiscosnucT. 
Evidence  examined,  and  held  not  to  show 
such  misconduct  on  the  part  of  the  wife  as  to 
warrant  a  decree  refusing  her  alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dfe.  a  67(>-«72,  703;   Dec.  Dig.  «=>238.] 

Appeal  from  Circuit  Court,  Letcher  County. 

Action  for  divorce  by  Mary  Caudill 
against  W.  R.  Caudill.  From  a  Judgment 
for  defendant,  giving  to  him  the  custody  of 
the  children,  and  denying  plalntiflF  alimony, 
plaintiff  appeals.  Reversed  and  remanded, 
with  dlrectlinis. 

Felix  G.  Fields  and  James  H.  Newman, 
both  of  Whitesburg,  for  appellant  Dish- 
man,  Tinsley  &  Disbman,  of  Barbourville, 
and  David  Hays  and  D.  D.  Fields,  both  of 
Whitesburg,  for  appellee. 

CLAT,  C.  Basing  her  action  on  cruel 
and  Inhuman  treatment,  abandonment,  eta, 
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plaintlir,  KaiT  Candill,  brongKt  this  suit 
against  her  husband,  W.  B^  Caudill,  for  di- 
vorce and  alimony,  and  for  the  custody  of 
her  Infant  children.  Defendant  filed  an 
answer  and  counterclaim,  denying  the  al- 
legations of  the  petition,  and  asking  a  di- 
vorce from  plalntUC  on  the  ground  that  she 
possessed  an  outrageous  temper,  and  habitu- 
ally quarreled  and  behaved  towards  him  in 
such  a  manner  as  to  render  life  with  her  in- 
tolerable. On  final  bearing  plaintUTs  peti- 
tion was  dismissed,  and  defendant  granted 
a  divorce  on  bis  counterclaim.  The  custody 
of  the  three  oldest  children,  who  were  boys, 
was  awarded  to  the  defendant.  The  cus- 
tody of  the  three  youngest  children,  who 
were  girls,  was  awarded  to  plaintiff,  with 
the  right  and  privilege  on  the  part  of  each 
party  to  visit  the  children  in  the  custody 
of  the  other.  The  defendant  was  also  ad- 
Judged  to  pay  plaintiff  $10  on  the  first  day 
of  each  month.  Four  months  later  evidence 
was  beard,  and  the  Judgment  was  modified 
by  awarding  the  custody  of  the  three  girls 
to  the  defendant  and  discontinuing  the  al- 
lowance of  $10  per  month  to  plaintiff  for 
their  support  It  was  provided  in  the  judg- 
ment,  however,  that  the  youngest  child 
should  be  left  in  the  custody  of  the  plain- 
tiff until  such  time  as  it  would  not  need  the 
q>eclal  care  of  Its  mother,  and  that  in  the 
meantime  the  defendant  should  furnish  the 
child  reasonable  support  and  clothes.  The 
judgment  contains  an  additional  provision, 
advising  that  the  defendant  leave  the  girls 
at  present  with  their  mother,  and  that  he 
furnish  them  a  reasonable  support,  accord- 
ing to  his  means.    Plaintiff  appeals. 

[1,i]  While  we  have  no  power  to  reverse 
a  decree  of  divorce,  we  may  review  the  cor- 
rectness of  the  decree  for  the  purpose  of 
determining  whether  or  not  alimony  was 
properly  awarded  or  refused,  or  the  custody 
of  children  was  properly  bestowed.  Ander- 
son V.  Anderson,  152  Ky.  773,  164  S.  W.  1; 
White  V.  White,  152  Ky.  769,  154  S.  W.  33 ; 
Davis  V.  Davis,  86  Ky.  82,  4  S.  W.  822,  9 
Ky.  Law  Rep.  300.  And  in  case  it  appears 
that  the  divorce  was  improperly  granted  to 
the  husband  and  the  wife  has  no  sufllcient 
estate  of  her  own,  the  court  may  award  her 
reasonable  aUmony  out  of  the  husband's  In- 
come or  estate.  Ck>leman  v.  Coleman,  164 
Ky.  709,  176  S.  W.  186. 

It  appears  that  prior  to  the  time  this  ac- 
tion was  brought  plaintiff  and  defendant 
lived  on  a  small  farm  owned  by  defendant's 
father.  Within  a  period  of  a  few  years 
plaintiff  bore  defendant  five  children,  and 
one  child  was  bom  after  this  suit  was 
brought.  When  the  suit  was  brought  the 
oldest  child  was  12  years  of  age.  The  ages 
of  the  others  ranged  between  that  and  4 
years.  For  several  years  there  was  no  frio- 
tioQ  between  plaintiff  and  defendant.  Trou- 
ble, however,  occurred  between  his  sister 
and  ber  sister,  and  from  that  time  on  the 


relations  between  plalntifl  and  defendant 
were  strained.  According  to  the  evidence 
for  defaidant,  plaintiff  possessed  a  bad  tem- 
per and  pursued  and  quarreled  at  him,  and 
made  his  life  intolerable.  On  the  other 
hand,  it  appears  tliat  some  time  after  the 
trouble  between  the  other  members  of  the 
family  defendant  took  three  of  the  children 
and  left  them  with  his  parents,  who  de- 
nied plaintiff  the  right  to  see  them,  and  fre- 
quently told  her  not  to  come  on  their  place. 
It  also  appears  that  defendant  himself 
would  take  his  meals  at  his  father's  home, 
and  when  he  would  come  to  his  own  home 
he  would  take  some  of  his  diildren,  go  in- 
to a  room,  lock  the  door,  and  i&ay  his  wife 
the  right  to  come  In.  There  is  also  evidence 
to  the  effect  that  on  one  or  two  occasions 
he  struck  his  wife,  Uiough  he  claims  that 
this  was  done  to  ward  off  an  attack  which 
she  made  <m  him.  It  also  appears  that 
when  his  wife  was  enceliite,  and  therefors 
in  such  condition  as  to  demand  the  utmost 
consideration  at  his  hands,  defendant  re- 
peatedly neglected  her. 

[3]  Under  our  statutes,  the  husband  can- 
not obtain  a  divorce  from  his  wife  on  the 
ground  that  she  possesses  an  outrageous 
temper  or  a  quarrelsome  disposition.  Since 
these  are  the  grounds  relied  on  by  the  hus- 
band, it  follows  that  the  divorce  was  im- 
properly granted  to  him.  The  only  question 
remaining  to  be  determined  is  whether  the 
wife's  conduct  was  such  as  to  authorize  a 
refusal  of  alimony.  Even  though  we  accept 
as  true  the  statements  of  defendant's  wit- 
nesses respecting  the  uncontrollable  temper 
and  quarrelsome  disposition  of  plaintiff,  we 
are  not  prepared  to  say  that  because  of  her 
temper  and  quarrelsome  disposition,  under 
the  facts  exliiblted  by  this  record,  the  wife 
was  in  such  fault  that  the  defendant  should 
not  be  required  to  contribute  something  to- 
wards the  support  and  maintenance  of  her 
and  her  children.  On  the  C(xitraiy,  it  seems 
to  us  that  a  husband  who  carries  his  wife's 
children  to  the  home  of  his  parents  and  de- 
nies her  the  right  to  see  them,  who  takes 
meet  of  his  meals  with  his  parents  and. 
when  he  returns  to  his  own  home,  deliber- 
ately locks  himself  and  children  in  a  room 
and  refuses  to  permit  his  wife  to  enter  or 
to  have  any  intercourse  with  him,  and  who 
otherwise  neglects  her  when  she  is  enceinte, 
should  not  be  surprised  to  find  that  she  can 
no  longer  control  her  temper,  but  has  devel- 
oped a  quarrelsome  dlqpositloa, 

[4, 1]  There  is  no  evidence  tending  to 
show  that  the  wife  Is  not  a  suitable  person 
to  have  the  custody  of  her  children.  View- 
ing the  case  from  the  standpoint  of  the  in- 
terest and  welfare  of  the  three  youngest  chil- 
dren, we  conclude  tliat  because  of  their  ten- 
der years  they  need  the  attention  of  their 
mother,  and  that  they  should  be  placed  in 
her  custody.  Wilis  v.  Wills,  168  Ky.  35,  181 
S.  W.  619.     W«  further  coaduae  that  de- 
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fendaot  ahoold  iMty  plaintlfl  $5  per  montb 
ftllmony,  and  110  per  montb  addittonal  for 
tbs  support  and  maintenance  of  the  tibiree 
children  commuted  to  her  custody- 
Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  Judgment  In  ooo- 
formlty  with  this  opinion. 


BOARD  OF  TRUSTEES  OP  HAHTFOBD 
GRADED  SCHOOLS  et  A  t.  OHIO 
OOTJNTT  BOARD  OF  BDUOATION  et  al. 

(Court  of  AppMls  of  Kentucky.    Not.  28, 1916.) 

%.   ScnOOLS  AHS  SCHOOI.  DiaSBICTS  «S>80(1)— 

CONTKAOIB— Nbcbssity  ov  WsiTiNa — Stax- 

XJTES. 

Under  Ky.  St  i  442Sa,  suM.  8,  as  to  con- 
tracts between  a  conaty  board  of  education  and 
the  trustees  of  a  high  school  for  furnishing  pu* 

Sils,  completing  the  rural  school  course,  free 
igh  school  tuition,  requiring  that  said  con- 
tracts be  in  writing  and  contain  full  and  com- 
idete  stipulations  as  to  employment  of  teachers, 
etc..  no  recovery  could  be  had  against  a  coun- 
ty board  of  education  by  trustees  of  a  graded 
school  for  furnishing  hign  school  tuition  pursu> 
ant  to  a  verbid  contract  with  the  board,  since 
such  a  i-oatract  must  be  in  writing  and  contain, 
at  least  in  substantial  form,  the  statutory  stipu- 
lations. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i|  191,  193,  194; 
Dec.  Dig.  «=^(1).] 

2.  Schools  ahd  Sohooi.  Dibvbiots  «=d80(1)— 

CONTBAOTB— NjECESSITT   OF   OlTIOIAI.  AOT. 

Under  such  statute,  where  a  written  con- 
tract was  executed  by  the  superintendent  of 
common  schools  as  chairman  and  another  per- 
son as  secretary  of  a  county  board  of  education, 
of  the  one  part,  and  two  persons  as  chairman 
and  secretary,  respectively,  of  a  board  of  trus- 
tees of  a  graded  school,  of  the  other  part,  and 
■ucb  contract  was  not  offieiaUT  authorised  or 
adopted  by  either  educational  body,  it  was 
void,  not  being  the  official  act  of  these  bodies. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  191,  198,  194; 
Dec.  Dig.  «=»80(1).] 

8.  Schools  and  Schooi.  Distbiois  4=980(1)— 
County   Boabd   ow   Education— Tbusiees 
or  Graded  School— KEEPiNa  Rbcobdb. 
All  the  acts  and  doings  of  a  county  board 

of  education  and  of  trustees  of  a  graded  school 

should  be  made  a  matter  of  record,  so  aa  to  show 

at  least  what  official  action  was  taken  in  any 

case. 
[Ed.  Note. — For  other  cases,  see  Schools  and 

School  Districts,  Gent  Dig.  {{  101,  198,  194; 

Dec.  Dig.  «=5>80(l).l 

Appeal  from  Circuit  Court,  Ohio  Comity. 

Action  by  the  Board  of  TmstecB  of  Hart- 
ford Graded  Schools  and  others  against  the 
Ohio  County  Board  of  Education  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Barnes  &  Smith  and  C.  M.  Barnett,  all  of 
Hartford,  for  appellants.  Ernest  M.  Wood- 
ward and  C.  M.  Crowe,  both  of  Hartford,  for 
appellees. 

CARROLL,  X  Although  the  amount  in 
controversy  In  this  case  is  under  $500,  and 
the  Judgment  will  be  affirmed,  we  have  grant- 


ed an  appeal,  and  will  write  an  opinion  on 
account  of  the  public  nature  of  the  question 
involved.  It  is  provided  In  part  In  section 
4426a,  subsection  8,  of  the  Kentucky  Stat- 
utes, that: 

There  sliall  be  established  by  the  county  board 
of  education  one  or  more  high  schools  in  each 
county.  "If  such  high  school  already  exists, 
and  if  the  connty  board  may  be  able  to  make 
each  an  arrangement  with  the  trustees  or  board 
of  education  of  said  high  school  as  will  famish 
to  the  pupils  completing  the  rural  school  course 
free  tuition  in  said  hi^  school,  then  said  high 
school  may  be  considered  as  meeting  the  pur- 
pose cf  this  law  without  the  establishment  by 
the  board  of  another  high  school.  The  county 
board  of  education  in  the  various  counties  shall 
have  foil  power  and  authority  to  unite  with  the 
governing  authorities  of  any  city  or  town  in 
their  respective  counties  for  the  purpose  of  es- 
tablishing a  high  school  for  the  jomt  use  of 
the  city  or  town  and  such  county,  and  to  unite 
with  such  autiiorities  for  the  purpose  of  main- 
taining such  high  school  if  one  be  already  in 
existence.  For  this  purpose  said  county  boards 
are  hereby  given  full  power  and  authority  to 
make  such  contracts  aa  thev  may  deem  neces- 
sary or  proper  for  the  establishment  and  main- 
tenance of  such  high  schools  for  the  joint  use 
of  the  county  and  such  city  or  town.  Said 
contract  shall  be  in  writing  and  riiall  contain 
full  and  complete  stipulations  as  to  employment 
and  compensation  of  teachers,  course  of  study, 
payment  of  expenses  of  the  scho^  emd  the  con- 
ttol  and  discipline  of  the  pupils." 

Under  the  authority  of  this  statute  the  coun- 
ty board  of  education  of  Ohio  county  and  the 
trustees  of  the  Hartford  gn:aded  school,  situ- 
ated in  Ohio  county,  in  1900  entered  Into  a 
contract  whereby,  in  consideration  of  a  stipu- 
lated sum  to  be  paid  by  the  board  of  educa- 
tion to  the  Hartford  graded  school,  gradu- 
ates from  the  common  schools  of  the  county 
outside  the  boundary  of  the  graded  school 
district  should  be  i)ennltted  to  attend  the 
graded  schooL  This  written  contract  was 
not  renewed  for  another  year,  nor  was  any 
other  written  contract  entered  into  between 
the  parties  for  any  of  the  years  from  1910 
to  1913,  Inclusive,  although  it  appears  that, 
under  some  verbal  agreement  between  the 
board  of  education  and  the  trustees  of  the 
school,  graduates  from  the  common  schools 
of  the  county  were  permitted  to  attend  the 
graded  school  In  each  of  these  years;  the 
board  of  education  paying,  or  agreeing  to 
pay,  a  stipulated  amount  to  the  graded  school 
for  this  privilege.  On  June  5,  1914,  what 
purports  to  be  a  contract  was  entered  into 
between  the  board  of  education  and  the  trus- 
tees of  the  school.  In  which  it  was  stipulated 
that  common  school  graduates  should  be  ad- 
mitted to  the  high  school  at  a  tuition  fee  of 
$4  per  mouth  for  each  student  Some  time 
after  this  the  board  of  education  refused  to 
pay  the  tuition  fee  of  certain  pupils  attend- 
ing the  graded  school,  whose  tuition  the 
graded  school  Insisted  should  be  paid  under 
the  written  contract  as  well  as  the  verbal 
agreements  made  between  these  education 
authorities.  Being  unable  to  adjust  the  dif- 
ferences between  them  growing  out  of  this 


«=3For  other  casM  ■••  Mua«  topic  and  KBY-NUUBBR  In  all  Key-Numberad  Diaesto  and  Indexu 
1  on  Q  Tir      oo 

Digitized  by  ^OOQIC 


189  S.W.— 28 


484 


188  SOirrHWESTBBN  REPORTEB 


<Ky. 


dispute,  the  graded  school  brought  this  suit 
against  the  board  of  education,  asking  Judg- 
ment against  it  for  certain  sums  for  tuition 
alleged  to  be  due  in  1913  and  1914.  After 
the  case  had  been  prepared  for  trial,  and  sub- 
mitted for  judgment,  the  lower  court  dis- 
missed the  petition,  and  the  graded  schocA 
trustees  have  brought  the  case  here. 

[1]  The  statute  under  which  contracts  like 
the  one  tnvolved  in  this  case  may  be  entered 
into  expressly  provides  that  such  contracts 
shall  be  in  writing  and  shall  contain  certain 
stipulatioas  specified  In  the  statute.  In 
County  Board  of  Education  v.  Dudley,  154 
Ky.  426,  157  S.  W.  827,  it  appears  that  a 
controversy  came  up  between  the  county 
board  of  education  of  Hopkins  county  and 
the  trustees  of  a  common  school  located  at 
£iarUngton,  and  in  the  course  of  the  opinion 
the  court  mid: 

"It  was  the  duty  of  the  county  board  of  edu- 

cation,  either  to  establish  a  high  school  of  its 
own  or  to  provide  one  by  contract  with  the 
governing  authorities  of  an  existing  high  school : 
but  in  case  it  should  contract  for  high  school 
teaching,'  the  contract  should  be  in  writiug,  and 
should  contain  full  and  complete  stipolailons 
as  to  employment  and  compensation  of  tesch- 
ers,  oouraes  of  study,  payment  of  the  expenses 
of  the  school  and  the  control  and  tliscipGns  of 
the  pupils.  •  •  •  The  resolution  of  the  board 
did  not  constitute  a  contract,  since  it  was  uni- 
lateral only,  and  did  not  bind  the  appellees  to 
perform  any  service  for  the  county  board  of  ed- 
ucation. Furthermore,  it  did  not  contain  any 
provision  whatever,  either  complete  or  cursory, 
as  to  the  courses  of  study,  payment  of  the  ex- 
penses of  the  school,  or  the  control  and  disci- 
pline of  the  pupils.  •  •  •  In  the  case  at  bar 
there  was  no  written  contract  signed  by  either 
party,  and  that  being  trae,  appellees  are  not  in 
a  position  to  maintain  an  action.  Mingo  v. 
Trustees  of  Colored  School  District,  113  Ky. 
475  [68  S.  W.  483,  24  Ky.  Law  Rep.  288].  It 
is  a  well-established  rule  that  one  who  contracts 
with  a  pubUc  officer  acting  under  the  auUiori^ 
of  a  statute  can  contract  only  in  the  manner 
pointed  out  by  the  statute;-  otherwise  he  has 
no  contract.  City  of  LouisviOe  v.  Parsons,  160 
Ky.  420  [160  S.  W.  498]." 

Following  the  construction  of  the  statute 
adopted  by  the  court  in  that  case,  we  again 
reiterate  that  no  enforceable  contract  can 
be  entered  into  between  the  board  of  educa- 
tion and  the  trustees  of  a  graded  school  un- 
less it  is  in  writing,  and,  furthermore,  con- 
tains at  least  in  substantial  form  the  stipu- 
lations that  the  statute  provides  must  form 
a  part  of  these  contracts.  The  purpose  of 
the  statute  in  requiring  contracts  like  these 
to  be  put  in  writing  was  to  avoid  the  discord 
and  litigation  detrimental  to  the  education- 
al interests  of  the  county  that  might  fol- 
low, as  in  this  case,  from  differences  of  opin- 
ion between  the  board  of  education  and  the 
graded  school  trustees  as  to  what  the  terms 
of  the  contract  were.  It  ia  very  easy  for 
school  authorities  to  enter  Into  written  con- 
tracts In  accordance  with  the  statute,  which 
will  express  the  agreements  that  have  been 


entered  into  between  them,  and  when  aatib 
a  contract  Is  reduced  to  writing,  and  adopted 
by  both  parties  acting  in  their  oflBdal  capac- 
ity, there  is  small  opportunity  for  dispate  to 
arise  as  to  the  terms  and  conditions  of  the 
contract 

In  the  case  we  have  the  contract  of  1909 — 
without  expressing  any  opinion  as  to  its 
statutory  sufficiency — was  by  its  terms  to  be 
in  force  only  during  that  year.'  It  was  not 
adopted  for  any  of  the  years  1910, 1911, 1912, 
1913,  or  1914  by  the  board  of  education  or 
the  graded '  school  trustees  acting  In  their 
official  capacity,  although  it  is  fair  to  assume 
that  under  some  verbal  arrangemaits  be- 
tween the  connty  superintendent  of  common 
sdiools  and  some  of  the  trustees  of  the 
graded  school  for  the  years  1910,  1911,  1912, 
and  1913,  it  was  agreed  that  common  acbool 
graduates  might  attend  for  a  consideration 
agreed  xipaa  the  graded  scho<d.  But  these 
verbal  agreements  and  arrangements,  what- 
ever they  were  or  by  whom  made,  were  not 
enforceable  by  either  party. 

[2]  On  June  5,  1914,  what  purports  to  be 
a  contract  under  the  statute  was  entered  in- 
to for  the  year  1914  between  the  county 
superintendent  of  commcMi  schools,  as  chair- 
man, and  J.  L.  Brown,  secretary,  of  the  coun- 
ty board  of  education  of  the  one  part,  and 
J.  H.  B.  Carson,  chairman,  and  C.  M.  Bar- 
nett,  secretary,  of  the  board  of  trustees  of 
the  graded  school,  of  the  other  part;  but  It 
is  clearly  shown  that  this  contract,  inade- 
quate on  Its  face,  was  not  authorized  or 
adopted  by  the  board  of  the  trustees  of  the 
graded  school,  or  the  board  of  education, 
acting  hi  an  official  capacity.  In  other  words, 
it  was  not  the  act  and  deed  of  either  of  tbesei 
bodies. 

[t]  The  board  of  education  can  act  only 
in  its  official  capacity.  It  is  made  by  the 
statute  a  body  politic  and  corporate,  and  all 
of  its  acts  and  doings  should  be  made  a  mat- 
ter of  record.  The  trustees  of  graded  school 
are  likewise  a  body  corporate  and  should 
keep  a  record  of  their  proceedings,  and  nei- 
ther of  these  bodies  can  speak  otherwise 
than  by  their  records.  We  do  not  mean  to 
hold  that  It  ia  indispensable  that  these  rec- 
ords should  be  kept  with  ell  the  exactness  of 
detail  that  is  observed  In  the  records  of  or- 
ganized business  institutions,  but  only  that 
there  should  be  some  record  k^t  showing 
that  the  board  of  education  or  the  trustees 
of  the  graded  school,  as  the  case  may  be, 
acting  in  an  official  capacity,  took  action  In 
respect  to  the  matter  under  Investigation. 

We  agree  with  the  lower  court  that  no  en- 
forceable contract  was  in  existence  between 
these  bodies  during  the  years  for  which  it  la 
sought  to  recover  tuition  fees,  and  therefore 
the  Judgment  dismissing  the  petition  is  af- 
firmed. 
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liOUISyiLLB  ft  N.  B.  OO.  ▼.  LONG  (two 
cum). 

(Coart  of  Appeals  of  Kentnekr.    Nov.  28, 1916.) 

L  Masteb  and  Sebvant  €=»264(14)  —  Injtt- 
BiEs    TO    Sehvant— Action — Pusadino — ^Va- 
riance—Sar  Place  to  Wobbl 
Where  petition  (or  injury  to  a  sectioa  hand 
alleged  failure  to  furniah  lafe  place  to  work  and 
to  instruct  of  danger  of  remaining  close  to  pass- 
ing trains,  proof  that  he  was  injured  because 
required  by  the  foreman  to  work  near  a  passing 
train,  withoat  being  warned  of  danger,  thereby 
getting  in  his  eye  a  steel  sliver  ground  oS  the 
rails  on  a  nearby  curve  by  the  wheels  of  the  caM 
of  the  train,  was  not  a  material  variance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  874;  Dec.  Dig.  «s> 
264(14).] 

2.  Ai^PBAi.  AND  Ebsob  9=»107(S>— Necisbiit 

OF  OBJBCnONS  BBLOW  —  MlBLKADIMQ  VABI- 
AIICE. 

Under  Civ.  Code  Prac.  §S  129,  130,  providing 
that  no  variance  not  prejudicially  misleading  is 
material,  and  reqninng  such  objection  to  be 
shown,  to  allow  amendment,  etc.,  a  party  failing 
to  object  or  claim  in  the  trial  court  that  it  was 
misled  by  an  alleged  variance  cannot  make  the 
objection  for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «s>197(3):  Pleading,  Cent. 
Dig.  {  143&] 

3.  Tbiai.  «=>14S— Takiro  Cabs  fbok  Jubt— 
qoxstion  of  faotr-confuctufo  evioencb 
— Pkbemftobt  Instruction. 

There  being  proof  on  either  side  of  the  ques- 
tion of  fact  in  a  case,  a  motion  for  a  peremptory 
instroction  is  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  8f  342,  343 ;  Dec.  Dig.  «=3»143.1 

4.  Appeal  and  Ebrob  €=>204(2)  —  Necebsitt 
of  Objections— Admission  of  Testimony. 

Objection  to  the  admission  of  hearsay  testi- 
mony cannot  be  made  for  the  first  time  on  appeal 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1260, 1261, 12S0;  Dec.  Dig. 
«=a204(2) ;   Trial,  Cent  Dig.  {  172.] 

5.  Tbial  «=»260(1)— Ihbtbuctiors— Govxbbd 
BT  Othkb  Instbuctionb. 

An  instniction  fuller  covered  by  another  in- 
strnction  should  be  omitted. 

[EtI.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  f  651;    Dec.  Dig.  «=»2fl0(l).]    " 

6.  Master  and  Servant  <Ss>203(21)— Instbuo- 
hon— DtJTT  TO  Wabn  and  Instruct. 

An  instruction  as  to  the  master's  duty 
thrangh  its  officers  and  agents  to  warn  and  in* 
strnct  of  dangers  "as  often  as  may  have  been 
reasonably  necessary  to  make  him  fully  under- 
stand and  appreciate  the  danger,  if  any,"  was 
error,  as  requiring  an  indefinite  number  of 
warnings,  and  the  duty  should  have  been  stated 
in  general  terms. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  (Tent  Dig.  |  1160;  Dec.  Dig.  «=> 
293(21).] 

7.  Tbial  «=»296(4,  5)  —  Instructions  —  Omit- 
TKO  Point  Govebed  by  Otheb  Instbuo- 
noNa 

An  instruction  as  to  ordinary  care  to  be 
naed  by  a  minor  servant  meant  that  degree  of 
care  reasonably  to  be  looked  for  in  a  boy  of  his 
age,  experience,  and  intelligence,  etc.,  could  not 
be  complained  of  by  the  master  as  not  stating 
that  the  minor  was  not  required  to  use  the  same 
degree  of  care  as  would  be  required  of  an  adult 
servant  where  other  instructions  given  on  de- 


fendant's motion  placed  apon  the  boy  the  sam* 
degree  of  accountabili^  as  would  be  required  of 
an  adult  of  similar  experience. 

[Ed.  Note.— For  other  cases,  see  Trial,  (Tent 
Dig.  g  709 ;   Dec.  Dig.  €=»296(4,  5).] 

8.  Damages  €=»2ie(8)— Instructions— Babw- 
INO  PowEB — Injuries  to  Minob  Servant. 

In  action  by  minor  for  injuries,  an  instmo- 
tion  authorizing  recovery  by  him  for  such  mental 
and  physical  pain  as  he  had  already  endured  and 
for  such  as  he  might  reasonably  be  expected  to 
endure  in  the  future,  and  for  permanent  impair- 
ment of  his  earning  power,  was  erroneous,  as  au- 
thorizing his  recovery  for  any  permanent  impair- 
ment of  his  earning  power,  whereas  his  recov- 
ery therefor  should  have  been  limited  to  the  pe- 
riod after  he  attained  majority. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i  653 ;  Dec.  Dig.  «=>216(8).] 

9.  Trial  <g=»29e(ll)  —  Instructions  —  Error 
Cured  by  Another  Instbuction. 

Nor  was  such  error  cured  by  an  instruction 
that  the  minor's  father,  whose  action  for  loss  of 
the  boy's  services  was  tried  with  the  boy's  ac- 
tion, was  by  soother  instruction  authorized  to 
recover  for  loss  of  his  son's  earning  power  from 
the  accident  until  he  should  arrive  at  majority, 
since  the  jury  would  not  necessarily  understand 
that  if  they  found  for  the  father  for  the  period 
of  the  son's  minority  they  were  not  to  find  for 
the  son  for  the  same  period. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Diigr.  S  715;    Dec.  Dig.  ^5>29eai).) 

10.  DAMAaES  €=5216(0)— iNSTBUCnONS—lNJU- 

BIE8  TO  Person— KxPBNBES  Incurred. 
Where  a  father's  petition  claimed  $1,680  (or 
loss  of  services  of  son,  and  (201  for  medical 
treatment,  with  prayer  for  $2,(X)0  damages,  an 
instruction  which,  after  authorizing  recovery  for 
Impairment  of  son's  earning  power  during  minor- 
ity, also  authorised  the  father  to  recover  such 
further  sum  as  the  jury  might  believe  he  had  in- 
curred for  medical  treatment,  not  to  exceed  al- 
together the  sum  of  $2,000,  was  technically  erro- 
neous, as  allowing  recovery  of  $2,000  for  medical 
treatment  instead  of  $201  pleaded  and  proved, 
even  if  not  prejudicial  when  read  as  a  whole,  ia 
view  of  the  fact  that  there  was  no  evidence  of 
such  expense  other  than  that  the  doctor's  bill 
was  $201. 

[Ekl.  Note.— For  other  cases,  see  Damages, 
C!ent  Dig.  S  S54;  Dec  Dig.  «s»216(0).] 

Appeal  troux  Circuit  Gouit,  Franklin 
County. 

Actions,  tried  together,  by  Marshall  Long 
and  by  J.  B.  Long,  against  the  Louisville  & 
NasbviUe  Railroad  Company.  From  Judg- 
ments for  plaintiffs  In  both  cases,  defend- 
ant appeals.  Judgments  reversed,  and  cases 
remanded  for  new  trial.  ' 

Guy  H.  Briggs,  of  Frankfort,  and  Benja- 
min D.  Warfield,  of  Louisville,  for  appellant. 
Leslie  W.  Morris,  and  J.  P.  Hobson  &  Son, 
all  of  Frankfort,  for  appellees. 


MILLER,  C  3.  These  two  suits  grew  out 
of  the  same  accident  Key  were  beard  to- 
gether in  the  lower  court,  and  will  be  dis- 
posed of  here  in  one  opinion. 

Marshall  Long,  a  boy  17  years  old,  was  em- 
ployed as  a  section  hand  by  the  Louisville 
&  Nashville  Railroad  Company.  At  the  time 
of  bis  Injury  he  was  a  member  of  a  squad 


^stPor  other  cases  sae  sum  topic  and  KBT-N17HBBR  In  aU  Key -Nwntorsd  Dlgesta  and  Indues 
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working  on  the  riSht  of  way,  in  a  steep,  deep 
cut,  near  Ganey's  bridge,  under  the  direction 
of  Mike  Rice,  the  section  foreman,  or  Estill 
Grimes,  the  assistant  foreman.  There  Is  a 
conflict  In  the  testimony  as  to  whether  Rice 
or  Grlmea  was  In  command  at  the  time  Long 
was  injured.  Long  was  cutting  weeds  with 
a  scythe,  and  while  standing  in  the  ditch,  by 
the  side  of  the  track,  and  about  five  feet  from 
the  nearest  rail  of  the  track,  one  of  appel- 
lant's trains  passed  him,  about  4  o'clodc  In 
the  afternooa  He  was  struck  in  the  eye  by 
a  silver  of  steel  thrown  from  the  wheels  of 
the  cars.  The  Injury  resulted  In  the  loss  of 
his  right  eye.  He  had  theretofore  practical- 
ly lost  the  nse  of  his  left  eye.  He  brought 
his  action  for  the  loss  of  his  eye,  and  for  pain 
and  suffering,  while  his  father,  J.  B.  Long, 
brought  another  action,  for  the  loss  of  the 
services  of  his  infant  son  doe  to  the  same 
accident.  The  son  recovered  a  verdict  for 
$2,000,  and  the  father  recovered  a  verdict 
for  $500.    The  company  appeals  in  each  case. 

1.  It  Is  Insisted  that  there  was  a  substan- 
tial and  material  variance  between  the  case 
alleged  in  the  petition  and  the  case  proved, 
and  for  that  reason  appellant's  motlmi  for-  a 
peremptory  Instruction  should  have  been  sus- 
tained. 

[1]  The  petitions  are  substantially  alike, 
and  allege  that  the  company  failed  to  fur- 
nish and  provide  the  plaintiff  Marshall  Long 
with  a  reasonably  safe  place  and  method  In 
whltih  to  do  bla  work,  and  failed  to  warn 
or  Instruct  him  of  the  danger  Incident  to  do- 
ing the  work  required  of  him  by  remaining 
close  to  the  train  as  it  passed.  They  fur- 
ther alleged  that  the  agents  of  the  company 
knew  of  the  danger  accompanying  the  boy's 
work,  and  that  he  did  not  have  equal  means 
with  the  defendant  to  know  of  that  fact,  and 
did  not  know  it.  There  is  no  averment  that 
the  defendant  was  negligent  In  permitting 
the  sliver  of  steel  to  be  thrown  against  ap- 
pellant's eye;  neither  is  it  alleged  that  this 
Is  a  case  of  defective  appliances.  On  the 
contrary,  upon  the  trial,  the  case  was  rested 
solely  upon  the  ground  that  the  foreman  put 
the  boy  to  work  cutting  weeds  from  the  right 
of  way  near  the  track,  specifically  directing 
him  to  continue  at  work  while  a  train  was 
I>as8lng,  the  foreman  knowing  the  danger 
and  failing  to  warn  the  boy,  who  was  una- 
ware of  bis  peril. 

The  plaintlSs'  proof  was  to  the  effect  that 
the  boy  was  injured  because  he  was  required 
by  the  foreman  to  continue  cutting  weeds 
while  the  train  was  passing  in  the  cut,  and 
for  that  reason  he  was  unable  to  withdraw 
into  a  place  of  safety.  At  the  time  be  was 
injured  the  boy  had  been  working  for  the 
company  as  a  tiectlon  hand  about  four 
months,  and  had  been  engaged  in  cutting 
grass  and  weeds  from  the  right  of  way  some 
four  or  five  days.  At  the  time  of  his  injury 
he  was  working  in  the  cut  above  referred  to, 
which  was  quite  steeg^  and  from  12  to  20  feet 
deep;,  and  as  the  train  apiuroached  the  cut 


it  came  around  a  curve,  which  caused  the 
wheels  of  the  cars  te  grind  upon  the  rails 
and  throw  off  Imperceptible  small  particles 
or  slivers  of  Iron  and  sted.  It  will  thus  be 
seen  that  the  plaintiff's  cause  of  action  Is 
rested  upon  the  fact  that  be  was  put  to 
work  at  a  dangerous  place  upon  the  right 
of  way,  without  being  warned  of  the  danger 
by  the  foreman. 

The  dangerous  place  was  not  caused  by  any 
defect  in  the  management  of  the  train,  or  In 
the  construction  of  the  track,  but  by  the  pass- 
ing of  the  train  so  near  tbe  boy  as  caused 
h'is  eye  to  be  struck  by  a  sliver  of  steel 
thrown  off  by  the  action  of  the  wheels  of  the 
car  against  the  rail.  This  was  a  danger 
which  the  boy  did  not  know,  but  which  the 
company's  foreman  did  know,  according  to 
the  allegatl<»is  of  the  petition.  These  facta, 
if  true,  made  it  an  unsafe  place  for  the  boy 
to  work. 

It  has  been  established  by  many  witnesses, 
including  those  of  the  appellant  as  well  as 
those  for  the  appellee,  that  passing  trains 
throw  off  fine  particles  of  steel  and  cinders 
and  dirt  As  several  of  the  witnesses  testi- 
fied, this  is  a  fact  well  known  by  all  track- 
men.  So  the  proof  followed  the  petition  In 
showing  the  place  was  unsafe,  although  not 
for  the  reason  appellant  Insists  was  intend- 
ed by  the  petition. 

Furthermore,  sections  129  and  130  of  tbo 
Civil  Code  read  as  follows: 

"128.  No  variance  between  plefldinga  and 
proof  is  matprial,  which  does  not  mislead  a  par- 
ty, to  his  prejudice,  in  maintaining  bis  action  or 
defense  upon  the  merits.  A  party  who  claims 
to  have  been  so  misled  must  show  that  fact  to 
the  satisfaction  of  the  court:  and.  thereupon, 
tbe  court  may  order  the  pleading  to  be  amended, 
upon  such  terms  as  may  oe  Just. 

"130.  If  such  variance  be  not  material,  the 
court  may  direct  the  fact  to  l>e  fonnd  according 
to  the  evidence,  and  may  order  an  immediate 
amendment." 

[2]  The  defendant  having  failed  to  object 
or  claim  in  the  trial  court  that  It  was  mis- 
led by  the  alleged  variance,  the  complaint 
made  for  tbe  first  time  upon  the  appeal 
comes  too  late. 

[t]  Furthermore,  we  fall  to  see  that  there 
was  any  material  variance  between  the  peti- 
tion and  the  proof;  and,  as  there  was  proof 
upon  either  side  of  the  question  of  fact,  ap- 
pellant's motion  for  a  peremptory  instruc- 
tion was  properly  overruled. 

2.  Campbell  E.  James  made  a  diagram 
showing  the  location  of  the  tnA  as  it  passed 
through  the  cut;  and,  in  the  course  of  his 
testimony,  he  indicated  upon  the  diagram  the 
spot  where  the  boy  had  told  Campbell  he 
was  standing  at  the  time  he  was  injured. 

[4]  Appellant  insists  that  this  testimony 
was  hearsay,  and  should  not  have  been  ad- 
mitted. Unquestionably  this  testimony  was 
hearsay,  and  Uierefore  incun^ietait ;  and,  no 
doubt,  it  would  have  been  exchiOed  had  there 
been  an  objection  to  It  But,  as  there  was 
no  objection  to  It,  the  appellant  is  not  la  • 
position,  to  complatn  ot.its  admtariuih 
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3.  nie  court  gave  elevMi  inatrncttona,  &▼« 
upon  the  motion  of  the  appellees,  and  six 
npon  tbe  motion  of  the  appellant. 

The  fljrst  inatcuctlon  made  It  tbe  duty  ot 
the  company  to  use  ordinary  care  to  fonilsb 
tbe  boy  a  reasonably  safe  place  In  which 
to  work,  and  authorized  a  recovery  for  the, 
plaintiff  if  the  place  was  not  reasonably  safe 
while  the  train  was.  passing,  provided  that 
fact  was  known  to  the  company,  or  could 
have  been  known  by  It  in  the  exerdae  of 
ordinary  care,  and  was  not  known  to  tbe 
boy.  This  Instruction  la  criticized  upon  the 
ground  that  it  aasuoied,  aa  a  matter  of  law, 
that  the  company  required  the  boy  to  con- 
tinue at  work  cutting  grass  from  the  right 
of  way  whdle  the  train  was  passing,  instead 
of  submitting  that  question  to  the  Jury  aa  an 
issue  of  fact 

[E]  While  we  see  no  substantlBl  error  In 
the  first  instruction,  we  think  It  was  un- 
necessary, under -the  istmes  and  the  proof. 
The  plaintiff's  case,  as  above  stated^  rested 
solely  ap<H>  the  fact  that  be  was  required 
to  work  In  a  dangwons  place,  without  being 
warned  of  the  unknown  danger,  and  that  ia- 
sne  was  folly  submitted  under  the  second 
Instruction.  There  was  really  no  place  for 
the  first  instruction;  and  upon  another  trial 
It  dioald  be  omitted.  Trosper  Coal  Oo.  t. 
Crawford.  168  Ey.  21A  lt»  8.  W.  211. 

[I]  4.  The  second  lastroctton  reads  as  fol- 
lows: 

"The  coort  instracts  the  Jury  that,  if  tbey  be- 
lieve from  the  evidence  that  at  the  time  of  the 
injury  complaiaed  of  to  tbe  plaintiff  he  did  not 
understand  and  appreciate  the  danger  of  frag- 
ments of  steel  or  iron  flyiag  in  bis  eyes  from  this 
passing  of  the  train  mentioned  la  the  evldanoe, 
th  rough  inexperience  or  from  any  other  cause,  and 
that  the  defendant,  its  oflteers  or  agents  superior 
in  authority  to  plaintiff,  knew  this,  or  by  the  ex- 
ercise of  ordinary  oare  ought  to  have  known  it, 
it  was  their  duty  to  have  warned  and  instructed 
him  of  the  danger,  if  any,  as  often  as  may  have 
been  reasonably  necessary  to  make  him  fully  un- 
derstand and  appreciate  the  danger,  if  any,  and 
if  the  jnry  l>eli8ve  from  the  evidence  that  the 
defendant,  its  officers  or  agents  superior  in  au- 
tliority  to  plaintiff,  failed  to  so  warn  or  instruct 
him  of  tlie  danger,  if  any,  and  that  plaintiff, 
whilst  exercising  ordinary  care  for  bis  own  safe- 
ty, was  Injured  by  a  fragment  of  metal  flying 
in  his  eye,  thrown  from  the  passing  train  men- 
tioned in  tbe  evidence,  then  tbe  law  is  tor  the 
plaintiff,  and  the  jnry  should  so  Gnd;  and,  unless 
you  so  believe,  yon  ought  to  find  for  the  de- 
fendant, unless  you  find  for  tbe  plaintifi  undra 
instruction  No.  i." 

There  is  one  false  note  in  this  instmction. 
It  properly  placed  upon  the  company's  offi- 
cers or  agents  superior  in  atithorlty  to  plain- 
tiff, In  case  they  knew  of  his  danger,  the 
duty  to  warn  and  lastmet  the  boy  of  his 
danger ;  but  in  z«quiilng  them  to  do  so  "as 
often  as  may  have  been  reaaouaUy  neces- 
sary" to  make  him  tiiUy  understand-  and  ap- 
preciate tbe  danger  tb»  Instpoiitlon  went  too 
far.  Tbe  faetructlon  imposing  the  warning 
duty  upon  the  company's  agents  should  have 
been  stated  in  general  terms,  and  not  in  the 
eqtilyocal   pbraae   used   In  the  Instmction, 


whlcb.    under   a    reasonable    oonstniction, 

would  require  an  indefinite  number  of  warn- 
ings. This  waa  error,  and  npon  another  trial 
this  clause  of  the  instruction  should  be  cor- 
rected as  herein  Indicated. 

[7]  5.  The  third  Instruction  told  the  jury 
that  ordinary  care  aa  applied  to  tbe  boy 
meant  that  degree  of  care  which  may  be  rea- 
sonably looked  for  In  a  boy  of  hla  age,  ex- 
perience, and  intelligence,  and  that  the  fail- 
ure to  use  such  care  was  negligence  upon  bis 
part,  provided  he  fully  understood  and  ap- 
preciated the  danger  from  the  flying  frag- 
ments of  steel  or  Iron  thrown  out  from  the 
passing  train.  It  is  Insisted  that  this  inatruc- 
tion  is  erroneous  because  it  faUed  to  advise 
the  Jury  that  the  boy  waa  not  required  to 
use  the  same  degree  of  care  as  would  be  re- 
quired of  an  adult  section  hand.  We  see  no 
merit  in  this  criticism,  and,  if  there  had 
been,  tbe  appellant  is  not  in  a  position  to 
complain  thereof,  since  the  seventh  and 
eleventh  Inatructloos  given  npon  tbe  motion 
of  appellant  placed  upon  the  boy  the  same  de- 
gree of  accountability  as  would  be  required 
of  an  adult  of  similar  tntelllgence. 

[8]  8.  The  fourth  instruction,  fixing  the 
measure  of  damages  for  the  boy,  authorized 
a  recovery  tn  hla  behalf  for  any  mental  and 
physical  pain  that  he  had  already  endured, 
and  for  such  mental  and  physical  pain,  if 
any,  that  he  might  be  reasonably  expected, 
from  the  evidence,  to  endure  in  tbe  future, 
and  for  the  permanent  impairment  of  his 
power  to  earn  money,  if  the  jury  should  be- 
lieve from  the  evidcoice  that  there  bad  been 
any  such  impairment,  not  to  exceed  the 
amount  claimed  in  the  petition.  Under  a 
fair  interpretation  of  this  instruction,  the 
Jury  was  authorized  to  find  for  the  boy  for 
any  permanent  impairment  of  his  power  to 
earn  money  in  the  future,  when,  under  the 
law,  the  boy'a  right  to  recover  upon  this 
ground  should  have  been  limited  to  the  peri- 
od subsequent  to  tbe  day  he  should  become 
21  years  of  age. 

Under  the  fifth  Instruction  the  Jury  was 
properly  Instructed  that  the  father  might  re- 
cover damages  for  the  impairment  of  his  In- 
fant son's  power  to  earn  money  from  the 
date  of  his  injury  until  be  should  arrive  at 
the  age  of  21  years.  C,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Troxell,  143  Ky.  771,  137  S.  W.  543. 
In  thus  allowing  both  the  father  and  the  boy 
to  recover  damages  for  tbe  permanent  im- 
pairment of  the  boy's  power  to  earn  money 
during  the  period  of  his  infancy,  the  court 
erroneously  aut;horlced  a  douUe  recovery  for 
that  period.    This  clearly  was  error. 

[•]  Apif^ee  insists,  however,  that  since  the 
two  cases  were  tried  together,  and  laystruc- 
ttons  4  and  5  are  t<^  be  read  together  and 
Bm)Ued  bj  tbe  same  Jury,  Utey  mould,  of 
course,  understand  that  in  case  they  should 
find  for  the  father  for  the  period  covered  by 
the  son's  minority,  tbey  would  understand 
that  they  were  not  to  flud  for  the  son  for  the 
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same  period.  The  Instmctlon  was,  however, 
clearly  erroneous,  and  we  are  not  prepared 
to  say  that  It  was  not  prejadldal  in  this 
case.  While  the  argument  for  the  appellee 
as  above  outlined  Is  plausible,  It  Is  not  proba- 
ble that  the  Jury  would  be  able,  in  applying 
the  two  instructions,  to  make  the  distinction 
made  by  able  counsel.  If  the  cases  had  been 
tried  separately,  the  instruction  given  in  the 
boy's  case  would  require  a  reversal;  and 
the  fact  that  the  cases  were  tried  together 
does  not  seon  to  be  a  sufficient  reason  to 
Justify  us  in  treating  this  as  an  unprejudi- 
dal  error.  The  two  instructions  should  have 
clearly  and  distinctly  limited  the  recovery  of 
both  the  father  and  the  son,  as  above  indi- 
cated, and  the  failure  to  do  so  constituted  a 
reversible  error. 

[10]  7.  It  is  further  insisted  that  the  in- 
struction in  the  father's  case  was  erroneous, 
because  it  did  not  limit  the  amount  to  be  al- 
lowed him  for  expenses  in  the  way  of  medi- 
cal treatment  to  $201,  the  amount  alleg^ed  in 
the  petition.  After  authorizing  a  recovery 
on  behalf  of  the  father  for  the  impairment 
of  his  son's  power  to  earn  money  during  the 
period  of  his  minority,  the  flftfi  Instruction 
also  authorized  the  father  to  recover  such 
further  sum  as  the  Jury  might  believe  from 
the  evidence  he  had  incurred  in  the  way  of 
•  medical  treatment,  if  any,  of  bis  infant  son, 
not  to  exceed  altogether  the  sum  of  52,000. 
The  father's  petition  claimed  ?1,690  for  the 
loss  of  his  son's  services,  $201  for  medical 
treatment,  and  closed  with  a  prayer  for  $2,- 
000  damages.  Appellant  insists  that  this  in- 
struction authorized  a  recovery  by  the  father 
of  $2,000  for  expenses  for  medical  treat- 
ment of  his  son,  while  the  petition  and  the 
uncontradicted  proof  show  that  he  had  paid, 
or  become  liable  for,  only  $201  upon  that 
account,  and  that  this  constituted  a  rever- 
sible error,  under  the  authority  of  L.  &  N. 
H.  R.  Co.  v.  Watkins,  71  S.  W.  882,  24  Ky. 
Law  Rep.  1464. 

In  the  Watkins  Case  it  was  held  to  be 
error  for  the  court  to  instruct  the  Jury  that 
if  they  should  find  for  the  plaintiff  they 
should  fix  the  amount  of  recovery  in  such  a 
sum  as  would  compensate  him,  without  limit- 
ing the  jury  to  the  sum  stated  in  the  petition 
as  constituting  plaintiff's  damage  for  the 
item  covered  by  the  instruction.  See,  also, 
South  Covington  &  Cin.  Ry.  Co.  v.  Raymer, 
182  Ky.  190,  116  S.  W.  281,  136  Am.  St.  Rep. 
177. 

By  way  of  reply,  however,  appellee  Insists 
that,  since  both  the  father  and  the  doctor 
testified  that  the  doctor's  bill  was  $201,  and 
there  was  no  other  evidence  on  the  subject, 
and  no  evidence  of  any  other  expense,  the  in- 
struction could  not  have  been  prejudicial. 
While  this  instruction  was  technically  er- 
roneous, and  may  not,  when  read  as  a  whole, 
have  been  prejudicial  to  the  appellant,  it 
will,   upon    another   trial,   be   corrected   so 


as  to  conform  to  the  estabOshed  rule  upon 
this  subject 

8.  Of  the  instructions  given  upon  the  mo- 
tion of  appellant  the  sixth  gave  the  law  upon 
the  subject  of  assumed  risk  by  the  boy ;  the 
seventh  required  him  to  exercise  ordinary 
care  for  his  own  safety,  and  to  seek  a  place 
of  safety  in  case  he  had  sufficient  intelligence 
and  experience  to  appreciate  the  danger,  al- 
thouf;h  he  had  been  placed  in  danger  by  his 
superior  officer;  the  eighth  properly  defin- 
ed ordinary  care;  the  ninth  properly  In- 
structed upon  the  issue  of  the  contributory 
negligence  of  the  boy;  the  toitfa  was  a  sub- 
stantial repetition  of  the  seventh,  and  again 
required  the  boy  to  exercise  ordinary  care 
for  his  own  safety,  and  to  leave  his  place  of 
danger  and  seek  a  place  of  safety  in  case 
he  had  sufficient  exiperience  and  intelligence 
to  realize  his  danger;  while  the  eleventh 
placed  upon  the  boy  the  same  degree  of  ac- 
countability as  is  required  of  an  adult  of 
similar  intelligence,  in  case  the  boy  possessed 
sufficient  intelligence  to  appreciate  the  dan- 
gers incident  to  his  employment 

There  was,  and  could 'be,  no  just  complaint 
upon  the  part  of  the  appellant  of  these  in- 
structions; we  merely  mention  them  as  a 
part  of  the  history  of  the  case,  and  to  show 
that  the  issues  of  assumed  risk  and  con- 
tributory negligence  made  by  the  pleadings 
were  fully  submitted  to  the  Jury.  In  ao  ftir 
as  any  of  them  are  repetitions  of  other  In- 
structions, they  might  properly  be  omitted 
upon  another  trial. 

For  the  errors  indicated,  the  judgment  is 
reversed  in  each  case,  and  the  caaes  remand- 
ed for  a  new  triaL 


BWAiiD's  BX'R  V.  orrr  of  ixhjisvtltm. 

COMMONWEALTH  v.  EWALD'S  EX'H. 
(Court  of  Appeals  of  Kentm^.    Nov.  28, 1910.) 

Taxation  «s>868(1)  —  Oobpobaxioii  Stock  — 

Situs. 
The  fact  that  corporation  stock  was  kept  in 
a  safety  vault  outside  the  state  does  not  prevent 
its  having  a  situs  for  taxation  at  the  owner's 
domicile. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1688,  1686;  Dec  Dig.  «=3868(1)J 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

On  petition  for  modification  and  extension 
of  opinion.  Petition  snstained  in  part,  and 
opinion  modified. 

For  former  opinion,  see  171  Ely.  609,  188 
S.  W.  652. 

Gibson  ft  Crawford,  of  LoniBvllle,  tat 
£}wald's  £x'r.  Pendleton  Beckley,  6ea  Cary 
Tabb,  and  Stuart  Chevalier,  all  of  IJouis- 
ville,  for  City  of  LoolsviUe.  Hodgea  A 
James,  of  Eddy vlUe,  Jno.  a  Duffy,  of  Frank- 
fort and  M.  H.  Thatcher  and  Trabue,  Doolan 
&  Cox,  all  of  Lottlsville,  for  the  Common- 
wealth. 
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THOMAS,  3.  Tbe  petition  for  modiflca- 
tlon  and  extension  of  tbe  opinion  rendered 
herein,  which  opinion  Is  found  In  171  Ky. 
500,  188  S.  W.  652,  calls  our  attention  to 
tbe  fact  that  In  that  opinion  we  overlooked 
certain  personal  property  belong^g  to  the 
estate  of  L.  P.  E)wald  which  he  had  failed 
to  list  for  taxation  for  the  taxing  years  of 
ISKM,  1905,  and  1906.  The  opinion  referred 
to  seems  to  hare  only  decided  that  the  es- 
tate of  Ewald  was  not  liable  for  the  per- 
sonal property  held  In  the  name  of  Ewald 
Iron  Company  for  those  years.  The  record 
shows  that  at  the  assessing  periods  for  those 
years  Mr.  Ewald  was  the  owner  of  other 
personal  property  besides  the  money  on  de- 
posit In  the  name  of  the  Ewald  Iron  Com- 
pany, and  which  had  failed  to  be  assessed 
for  taxation  for  either  of  the  years  men- 
tioned. This  property  consisted  of  850 
shares  of  tbe  capital  stock  of  Helmbacher 
Forge  and  Rolling  Mill  Company,  and  600 
shares  of  the  capital  stock  of  Granby  Min- 
ing &  Smelting  Company,  and  perhaps  other 
personalty.  The  proceedings  are  broad 
enough  to  authorize  tbe  court  to  assess  this 
property  for  taxation  for  the  above-named 
years,  and,  under  the  testimony.  It  clearly 
had  a  right  to  do  so.  The  fact  that  tbe  stock 
tn  these  corporations  was  kept  by  the  owner 
tn  some  safety  vault  in  the  city  of  St  Louis, 
Mo.,  does  not  deprive  it  from  baring  a  situs 
for  taxation  in  tbe  dty  of  Louisville,  Ky., 
the  home  of  Ewald. 

It  results,  therefore,  that  tbe  opinion, 
when  It  denied  the  city  the  right  to  any 
taxes  for  those  years,  went  farther  than  the 
facts  justified,  and  the  petition  for  modlflca- 
Uoa  Is  sustained  to  the  extent  that  the  Judg- 
ment staonld  tax  all  the  personal  property 
belonging  to  the  decedent  for  the  years  men- 
tioned, except  the  money  on  deposit  In  St 
Louis  banks  In  the  name  of  the  Ewald  Iron 
Company.  In  other  respects  It  Is  overruled, 
and  tbe  mandate  should  be  corrected  so  as 
to  conform  herewith.  Upon  the  return  of 
the  case,  tbe  value  of  tbe  stocks  mentioned, 
and  other  personal  property,  if  any,  owned 
by  Ewald  In  his  individual  name  at  the  as- 
sessing periods  for  those  years,  should  be 
fixed  by  the  court,  and  Judgment  rendered 
accordingly. 


SIMPSON  V.  TOCUM  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  28,  1916.) 

1.  Estoppel  *=»94(1>— Standing  bt— PiRinx- 

TiNo  Saus. 
Where  a  son  knew  of  and  consented  to  both 
-conveyance  by  Ms  mother  for  a  valuable  consid- 
eration and  adverse  possession  of  the  land  by  the 
vendee  continuously  from  the  date  of  the  deed 
for  more  tiian  IS  years,  he  was  estopped  to  claim 
title  by  an  unrecorded  deed  to  him  in  existence 
•t  the  time  tbe  deed  to  the  vendees  was  made, 
and  recorded  prior  to  the  recording  of  the  ven- 
dees' deed. 

[Ed.   Note.— For   other   cases,    see   Estoppel, 
•Cent  Dig.  I  245;  Dec.  Dig.  «E9d4(l).] 


2.  Deeds  «=364— Datb  or  Dbutbbt  as  Date 

or  Deed. 
Where,  altbongh  a  deed  from  a  mother  to  her 
son  was  executed  and  recorded  prior  to  the  exe- 
cution and  recording  respectively  of  her  deed  of 
the  same  land  to  vendees,  its  existence  was  not 
discovered  by  the  son  until  after  the  delivery  and 
recording  of  the  vendees'  deed,  it  had  no  effect, 
not  being  accepted  before  title  passed  to  the  ven- 
dees, since  a  delivery  to  and  acceptance  by  the 
grantee  is  essential  to  the  validity  of  a  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  142,  143 ;   Dec.  Dig.  9=964.] 

Appeal  from  Circuit  Oonrt,  Heoderwm 
County. 

Action  by  Danld  Yocom  and  others 
against  Lloyd  Simpson.  From  a  Judgment 
for  plalntllfs,  defendant  appeals.    Affirmed. 

L.  W.  McKee,  of  Lawrenceburg,  for  appel- 
lant W.  P.  Marsh  and  J.  B.  Shely,  both  of 
Lawrenceburg,  for  appellees. 

CLARKE,  J.  In  December,  1900,  M.  F. 
Simpson,  mother  of  appellant  conveyed  to 
appellees,  who  are  the  trustees  of  the  An- 
derson circuit  M.  B.  Church  South,  In  con- 
sideration of  $400,  about  three  acres  of  land, 
upon  which  there  Is  a  dwelling  house.  This 
deed  was  not  recorded  until  November  12, 
1901,  but  not  later  than  in  January,  1901, 
appellees  took  possession  of  the  lot  and  resi- 
dence, and  It  has  been  used  continuously 
since  that  time  by  appellees  as  a  parsonage 
when  the  church  bad  a  resident  minister, 
and  has  been  rented  and  controlled  by  appel- 
lees during  such  time  as  the  church  did  not 
have  a  resident  minister. 

In  July,  1913,  appellees,  desiring  to  sell 
the  property,  and  having  a  purchaser  there- 
for, discovered  that  there  was  of  record  a 
deed  conveying  the  same  property  from  M. 
F.  Simpson  to  appellant  of  date  July  23, 
1900,  and  which  had  been  recorded  on  June 
20,  1901.  Thereupon  appellees  requested  ap- 
pellant to  Join  in  the  deed  to  the  purchaser, 
but  he  declined  to  do  so,  and  then,  for  the 
first  time,  asserted  title  in  himself  to  the 
lot,  but  took  no  action  to  dispossess  appel- 
lees; Appellees  filed  this  action  October  29, 
1915,  against  appellant  to  quiet  their  title 
to  the  property,  alleging  that  the  deed  to 
appellant  was  not  of  record  at  tbe  time  they 
purchased  the  property;  that  they  had  no 
knowledge  of  its  existence;  that  appellant 
acted  as  agent  for  bis  mother  in  the  sale  to 
appellees,  received  the  purchase  price,  and 
consented  to  the  sale ;  and  that  he  was  there- 
by estopped  from  asserting  title  adverse  to 
appellees.  Appellant  answered,  traversing 
the  allegations  of  the  petition. 

[1  ]  The  condoslon  is  unavoidable  from  the 
evidence  that  appellant  knew  of  the  sale 
and  conveyance  of  the  three-acre  lot  by 
his  mother  to  appellees  for  a  valuable  con- 
sideration, and  of  appellees'  adverse  posses- 
sion of  same  continuously  from  the  time 
the  deed  was  made  until  July,  1918;  that 
he  had  a  part  at  least  in  making  the  sale, 
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consented  thereto,  and  acquiesced  therein 
for  more  than  13  yenra.  This  CTldence  was 
amply  sufficient  to  sostaln  ai^iellees'  plea  of 
estoppel,  even  if  appellant  had  bad  title  un- 
der the  nnrecorded  deed  to  him  at  the  time 
the  deed  was  made  to  appellees.  16  Cyc.  723, 
10  R.  C.  L.  695.  and  Trimble  v.  King,  131 
.  Ky.  1,  U4  S.  W,  817,  22  I*  B.  A.  (N.  S.) 
880. 

[2]  However,  appellant  testified  that  the 
deed  to  hlra  from  his  mother  was  executed 
and  lodged  fbr  record  by  her  without  his 
knowledge  or  consent,  and  that  he  did  not 
know  of  its  existence  until  in  October,  1905, 
when  the  deed  accidentally  fell  into  his  pos- 
session. It  is  therefore  apparent  that  there 
was  no  acceptance  upon  the  part  of  appel- 
lant of  the  deed  to  him  from  bis  mother 
until  October,  1905,  and  that  it  was  then  too 
late  to  be  effective  against  the  deed  to  ap- 
pellees since  a  delivery  to  and  acceptance 
by  the  grantee  is  essential  to  the  validity  of 
a  deed.  Bunnell  v.  Bunnell,  111  Ky.  566, 
64  S.  W.  420,  65  S.  W.  607,  23  Ky.  L&w  Bep. 
800,  1101,  and  Bell  v.  Fanners'  Bank  of 
Kentucky,  74  Ky.  (U  Bnsb)  34.  21  Am.  B^. 
205. 

Wherefore  the  judgment  quieting  appel- 
lees' title  is  affirmed. 


JAMES  et  al.  v.  DAVIS  et  ux. 
(Court  of  Appeals  of  Kentucky.    Nov.  24, 1916.) 

L  WiTNESBEs  «a>63(5)  —  Coia>KTENOT  — Hus- 
band AKD  Wife. 
In  view  of  Civ.  Code  Prac  $  606,  subaec.  1, 
providing  that  in  actions  which  might  have  been 
brought  by  or  against  the  wife  if  ehe  were  un- 
married, either  the  husband  or  wife  may  testify, 
in  an  actioo  to  recover  lands,  where  the  wife  was 
the  claimant  in  possession,  her  husband's  deposi- 
tion was  admissible,  where  hers  was  not  taken. 

[Ed.  Note. — For  other  cases,   see   Witnesses, 
Cent.  Dig.  i  141;  Dec.  Dig.  «=953(5).] 

2.  EJECTMEWr  €=5>95(1)— EVIDEWCE. 

Evidence  hM  to  show  sale  of  land  62  years 
before  by  ancestor  of  parties  suing  for  its  re- 
covery, so  as  to  estop  them  from  claiming  title. 
[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  g§  280,  282,  283,  285-294;  Dec.  Dig. 
®=»95(1).] 

3.  Evidence  <8=5372(2)— Ancient  DoctrMENTS. 

A  writing  purporting  to  convey  lands  for  a 
consideration  is  admitted  62  years  after  its  date 
in  support  of  possession,  without  direct  proof  of 
its  execution,  if  it  is  found  in  the  proper  custody, 
unblemished  by  alterations,  and  otherwise  free 
from  suspicion,  and  appears  to  be  as  much  as  80 
years  of  age. 

[Ed.    Note.— For   other    cases,    see    Evidence, 
Cent  Dig.  {  1614 ;  Dec.  Dig.  «=372(2).] 

4.  Appeal  and  Ebrob  4s»985— Questions  or 
Fact— Documents. 

The  weight  of  such  a  document  is  for  the 
tribunal  having  determination  of  the  facts  in  is- 
sue. 

(Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3907;  Dec.  Dig.  «=>995.] 

Appeal  from  Circuit  Court,  Pike  County. 
Suit  by  Ballard  James  and  others  against 
Sam  Davis  and  wife.    Fn>m  a  judgment  dis- 


missing the  petition,  plaintiib  appeaL    Af- 
firmed. 

B.  M.  James,  of  Prestonburg,  and  Stratton 
&  Stephenson,  of  Pikeville,  for  appellants. 
Roscoe  Vanover,  of  Pikeville,  for  appellees. 

HUBT,  J.  The  appellants  are  the  diUdren 
and  grandchildren  of  Hawkens  Jackson,  who 
died  12  or  13  years  ago.  On  August  9,  1848, 
a  patent  was  granted  to  Hawkens  Jackson 
for  100  acres  of  land  on  the  Trace  fork  of 
the  Left-Band  fork  of  Brushy  creek,  in  Pike 
county.  On  the  13th  day  of  April,  1912,  the 
appellants  instituted  this  action  in  the  Pike 
circuit  court  for  the  recovery  of  the  tract  of 
land,  which  had  been  granted  to  their  an- 
cestor, against  the  appellee  Sam  M.  Davis, 
who,  they  alleged,  were  unlawfully  in  the 
possession  of  it  and  wlfhholdliig  it  from 
them,  nnd  sought  the  recovery  of  the  posses- 
sion of  the  land  from  him,  as  well  as  to  re- 
cover of  him  the  sum  of  $500,  the  value  of 
the  timber  trees  which  they  alleged  he  had 
cut  from  the  land  and  appropriated  to  his 
own  use,  and  the  further  sum  of  $260,  which 
they  alleged  he  had  damaged  the  land  by 
cutting  other  timber  trees  from  It  The  ap- 
pellee Sam  M.  Davis  denied  the  ownership 
or  right  of  possession  of  the  land  by  the  ap- 
pellants, and  alleged  that  his  vrlfe,  Ida  Bell 
Davis,  was  the  ovmer  of  the  land,  and  that 
she,  and 'those  under  whom  she  claimed,  had 
been  In  the  adverse  possession  of  the  land  for 
more  than  30  years  before  the  action  was 
died,  and  relied  upon  the  15-year  statute  of 
limitations  and  upon  the  SO-year  statute  of 
limitations  in  bar  of  the  appellants'  cause  of 
action.  The  appellants  denied  that  the  land 
was  owned  by  Ida  Bell  Davis,  or  that  she, 
or  those  under  whom  she  claimed,  had  been 
in  the  adverse  possession  of  it  for  either  15 
years  or  30  years.  The  appellants  also  filed 
an  amended  petition  making  Ida  Bell  Davis 
a  party  defendant  to  the  suit  Thereafter 
the  appellees,  Sam  Davis  and  Ida  Bell  Davis, 
his  wife,  filed  an  amended  answer,  in  which 
they  alleged  that  Hawkens  Jackson  had  sold 
this  land  to  John  M.  Davis,  in  consideration 
of  one  yellow  mare  and  $35  in  money,  and 
had  executed  and  delivered  to  John  M.  Davis 
a  writing  in  which  the  terms  of  the  sale  were 
set  out,  and  In  which  be  obligated  himself  to 
execute  and  deliver  to  John  M.  Davis  a  deed 
to  the  land,  and  that  the  writing  was  dated 
on  the  21st  day  of  September,  1849.  At  such 
date  they  alleged  that  Hawkens  Jackson  de- 
livered the  possession  of  the  land  to  John 
M.  Davis,  and  that  he  and  those  claiming  un- 
der him,  Including  these  appellees,  had  been 
in  the  actual,  open,  hostile,  and  adverse  pos- 
session of  the  land,  claiming  it  as  their  own, 
from  that  time  until  the  bringing  of  the  suit, 
a  period  of  more  than  62  years.  The  aver- 
ments of  the  amended  answer  were  denied 
by  a  reply,  and  it  was  further  alleged  that 
the  writing  by  which  it  was  claimed  that 
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Hawkois  Jackson  had  sold  the  land  to  John 
M.  DftTls  was  a  forgery.  The  appellees  also 
filed  a  deed  from  John  M.  Davis  to  appellee 
Sam  M.  Davis  dated  the  8th  day  of  July, 
1885,  and  a  deed  from  Sam  M.  Davis  to  the 
api)enee  Ida  Bell  Davis  dated  the  3d  day  of 
January,  1896,  both  of  which  deeds  were  re- 
corded very  shortly  after  their  execution,  and 
presumably  embrace  and  convey  the  lands  in 
controversy  from  John  M.  Davis  to  appellee 
Sam  Davis,  and  from  him  to  the  appellee  Ida 
Bell  Davts. 

The  suit  was  originally  brought  at  law,  hot 
by  agreement  of  parties  It  was  transferred 
to  the  equity  side  of  the  court's  docket,  and 
proof  was  taken  by  depositions,  and  In  all 
respects  It  was  conducted  and  tried  as  an 
etitiltable  action.  The  court  below  adjudged 
that  the  writing  relied  upon  as  the  evidence 
of  a  sale  of  the  land  by  Hawkens  Jackson 
to  John  M.  Davis  and  of  date  of  September 
23.  1849,  had  never  been  executed  by  Hawk- 
ens  Jackson  and  was  invalid,  but  It  further 
adjudged  that  the  appellees  had  manifested 
a  title  to  the  lands  by  an  adverse  holding  of 
it  by  them  and  those  under  whom  they  claim- 
ed for  the  statutory  period  necessary  to  vest 
title  in  the  occupants,  and  dismissed  the 
petition.  From  this  Judgment  the  heirs  of 
Ilawkens  Jackson  prayed  an  appeal  to  this 
court. 

[1  ]  I.  It  is  Insisted  by  the  aivellants  that 
the  appellee  Sam  M.  Davis  is  not  a  compe- 
tent witness,  and  should  not  have  been  pei^ 
mitted  to  testily,  and  that  the  evidence  giv- 
en, by  him  should  not  now  be  considered. 
This  contention  is  based  upon  the  fact  that 
both  he  and  his  wife,  Ida  Bell  Davis,  are  i>ar- 
tles  to  this  action,  and  that  she  is  claiming 
to  t>e  the  owner  o£  the  land  which  is  sought 
to  he  recovered  by  the  action.  Exceptions 
were  not  filed  to  the  deposition  of  Sam  M. 
Davis,  and  the  trial  court  did  not  pass  upon 
the  question  of  hia  competency  as  a  witness. 
The  deposition  of  Ida  Bell  Davis  was  hot 
taken.  Section  606,  subsec  1,  of  the  CivU 
Code,  provides  that,  in  actions  which'  might 
have  been  brought  by  or  against  a  wife  if 
she  was  unmarried,  either  the  husband  or 
wife  may  testify,  but  not  both  of  them  may 
testify.  In  such  cases  the  wife,  when  she  Is 
the  real  party  in  Interest  In  the  suit,  may 
elect  to  testl^  herself  or  to  have  her  hus- 
band testify  for  her,  but  both  of  them  may 
not  testify.  As  the  claimant  and  in  posses- 
sion of  the  land  in  controversy,  she  could 
have  been  sued  for  the  recovery  of  the  pos- 
session of  the  lands,  if  she  was  an  unmarried 
wcHnan;  and,  if  she  was  an  unmarried  wo- 
man, she  could  maintain  an  action  for  their 
recovery,  if  ejected  from  the  possession. 
Hence  her  husband  was  a  competent  witness 
for  her,  she  not  having  testJfled.  Taylor, 
Jr.,  k  Sons  v.  Johnson,  99  8.  W.  820,  80  Ky. 
Law  Rep.  656;  Wise  t.  Foote,  81  Ky.  10; 
Howard  v.  Tenner.  8T  Ky.  62,  7  8.  W.  647,  10 
i^.  Law  Rep.  94;  Glover  &  Dnrrett  v.  Snter, 
38  a  W.  869,  18  Ky.  Law  B^.  liOU. 


[2]  2.  The  testimony  Telating  to  the  claim 
of  appellees  to  having  the  lands  la  their  ad- 
verse posaeefdOD  for  15  yeais  and  for  80 
years  before  the  institution  of  the  suit  for 
their  recovery  is  meager  and  not  very  satis- 
factory. It  is  apparent  that  the  court  could 
have  been  much  more  enlightened  as  to  the 
true  state  ot  the  facts  if  the  parties  had 
been  zealous  to  have  done  so.  The  contention 
of  appellee  Is  that  Hawkois  Jackson,  tite 
patentee  of  the  land,  and  who  died  in  1904, 
1906,  or  1906,  sold  the  land  on  the  2l8t  day 
of  September,  1849,  to  John  M.  Davis,  the 
father  of  ai^eUee  Sam  M.  Davis,  in  c<H]sld- 
eration  of  one  yellow  mare  and  a  promlsaory 
note  for  $35.  In  the  answw  it  is  alleged  that 
this  sale  was  by  pcur(4,  and  that  John  M. 
Davlfi  took  possesion  <Kf  the  land  and  held 
poeaeaaioo  of  It  from  the  date  of  the  sale  of 
it  to  him  until  1886,  whoi  he  by  deed  convey- 
ed It  to  apiteUee  Sam  M.  Davis.  The  appel- 
lee Sam  M.  DaWs  held  it  in  possession  from 
that  time  ontil  1896,  when  he  by  deed  sold 
and  conveyed  it  to  the  appellee  Ida  Bell 
Davis,  who  lias  hdd  It  In  poaee8Bl(Mi  alnoe 
that  time.  This,  If  true,  Is  a  continuous  poe- 
seaakMi  of  the  land  by  Ida  Bell  Davis  and 
those  under  whom  she  claims  the  title  to  the 
land  for  a  period  of  time  exoeedlng  62  years 
before  the  filing  of  the  action  by  the  appel- 
laata  for  its  reoovery.  The  description  of 
the  land  as  to  lines  and  objects  called  for  In 
the  deed  from  John  M.  Davis  to  Sam  M. 
Davis  and  Uia  description  of  the  land  pat- 
ented to  Hawkens  Jackson  cannot  be  recog- 
nized as  the  same  tract  of  land  from  the  mere 
reading  of  the  descriptions  in  the  patent  and 
deed,  and  thB  description,  as  given,  of  the 
lands  conveyed  by  Sam  M.  Davis  to  Ida  Bell 
Davis;  in  tke  deed,  which  be  executed  to  her, 
Is  not  similar  to  the  description  given  of  the 
lands  which  ere  embraced  in  the  patent  to 
Jacksoa  and  the  deed  from  J<^n  M.  Davis 
to  Sam  M.  Dayis.  While  the  descriptions 
given  in  the  two  deeds  maj  be  different  de- 
scriptions of  the  lands  sued  for  and  the  same 
tract  of  land  as  that  described  In  the  patent 
to  Jackscm,  such  a  conclusion  cannot  be  ar- 
rived at  by  a  mere  reading  of  the  title  pa- 
pers. However,  tiie  appellants  alleged  in 
their  pleadings  that  the  appellees  are  in  the 
possession  of  the  lands  described  in  the  pat- 
ent, and  the  appellees  admit  the  possession 
of  the  lands,  and  Sam  M.  Davis  states,  not 
very  dearly,  that  the  lands  described  in  the 
patent  are  embraced  in  the  two  deeds,  but 
this  has  to  be  inferred  from  other  facts  which 
he  does  state,  ratiier  than  from  any  direct 
statement  to  that  effect.  The  appellants 
seem  to  tacitly  admit  that  the  deeds  embrace 
the  lands  sued  for.  As  to  whfther  the  deeds 
embrace  ottier  lands  than  the  land  patented 
to  Jackson  the  parties  upon  both  sides  are 
silent 

Joba  M.  Davis  has  been  dead  for  18  or  20 

years.    Sam  M.  Davis  states  In  his  depoiri- 

I  tloii«  la  cblaf,  that  he  and  bis  wife  have  been 
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residing  npon  the  lands  sued  for  for  22  years ; 
that  th«  land  has  a  well-marUed  boundary, 
which  was  made  aronnd  It  about  8S  years 
ago;  that  he  has  lived  within  that  marked 
boundary  for  about  22  years ;  that  about  two 
acres  of  the  land  has  been  under  fence  and 
cultivated  by  his  father  and  himself  every 
year  for  probably  40  years,  and  an  orchard 
has  been  upon  It  for  21  years  past;  that  his 
father  always  claimed  to  own  the  land,  and 
be  has  since  It  was  conveyed  to  him,  and  bis 
wife  has  claimed  ownership  of  it  since  It 
was  conveyed  to  her.  The  statement  made 
by  him  with  reference  to  two  or  three  acres 
of  it  having  been  under  fence  and  in  culti- 
vation, and  that  an  orchard  had  been  planted 
upon  It,  is,  however,  based  upon  the  assump- 
tion that  the  appellants  are  correct  in  their 
claim  as  to  the  proper  location  of  the  land 
which  was  granted  to  Jackson  by  the  patent, 
but  that  he  does  not  know  whether  the  loca- 
tion of  the  lands  embraced  in  the  patmt  to 
Jackson  have  been  correctly  located  by  the 
appellants  or  not  He  testifies  to 'having 
seen  Stony  Amyx  and  others  surveying  the 
lands  sued  for,  but  it  does  not  appear  at 
whose  Instance  Amyx  and  his  associates  were 
surveying  the  land,  but  from  the  fact  that 
the  appellees  were  not  directing  the  survey 
it  is  presumed  that  the  surveying  was  done 
at  the  Instance  of  the  appellants,  and  for 
some  reason  they  have  failed  to  indicate  by 
proof  the  result  of  the  survey  or  as  to  wheth- 
er or  not  the  survey  showed  appellee  Davis 
to  have  made  correct  statements  in  regard  to 
the  location  of  his  dwelling,  cleared  lands, 
and  other  things  about  which  he  gave  testi- 
mony with  reference  to  the  location  of  the 
Jackson  patent. 

In  a  deposition  in  rebuttal  the  appellee 
Sam  M.  Davis  makes  the  statement  that  he 
does  not  know  whether  he  resides  upon  the 
lands  sued  for  or  not,  but  from  the  other 
statements  made  we  conclude  that  he  meant 
by  this  statement  that  he  did  not  know 
whether  the  location  of  the  Jackson  patent 
claimed  by  appellants  was  a  correct  location 
or  not,  and  that  he  did  not  Intend  to  make 
any  change  in  his  statement;  that,  if  the 
patent  was  located  as  claimed,  he  was  resid- 
ing upon  it,  and  had  been  fOr  22  years  last 
past  One  of  the  appellants  and  a  witness 
who  resides  in  another  county  at  a  distance 
from  the  land  testified  that  th^  were  ac- 
quainted with  the  lands,  and  that  7  or  8  years 
ago  there  was  no  Improved  or  Inclosed  lands 
upon  the  land  sued  for,  and  that  the  Indo- 
sure  of  a  portion  of  the  land  was'  done  not 
more  than  2  years  ago,  and  that  appellee,  in- 
stead of  residing  upon  the  tract  resided  from 
300  to  400  yar|)s  from  it,  but  neither  of  them 
made  any  statement  to  the  effect  that  they 
had  ever  seen  a  survey  of  the  land  made, 
nor  how  or  in  what  way  they  had  obtained 
their  knowledge  as  to  the  location  of  the 
land.  Aged  men  in  the  neighborhood  tes- 
tified to  the  effect  that  John  M.  Davis  claim- 


ed to  own  the  land  for  many  years  past,  until 
it  was  conveyed  to  Sam  M.  Davis,  who  had 
claimed  the  ownership  of  it  since  that  time, 
and  that  abont  30  years  ago,  one  or  the  other 
of  the  Davlses  cut  and  removed  the  timber 
trees  from  the  lands  and  sold  them.  The 
appellees,  however,  claim  that  at  the  time 
that  Jackson  sold  the  land  to  John  M.  Davis 
he  executed  and  delivered  him  a  writing  as 
a  memorial  of  the  transaction,  and  by  which 
he  agreed  to  convey  the  land  to  John  M. 
Davis,  by  a  good  and  sufficient  title,  and  they 
file  with  the  deiwsltioa  of  Sam  M.  Davis  such 
a  writing,  which  the  appellees  daim  was 
found  by  Sam  M.  Davis  among  a  quantity  of 
old  papers  pertaining  to  land  title  which 
had  been  in  the  possession  of  John  M.  Davis 
during  his  lifetime.  The  writing  was  first 
discovered  7  or  8  years  ago.  It  bears  the  date 
of  September  21,  1849,  and  purported  to  evi- 
dence a  sale  by  Hawkens  Jackson  to  John 
M.  Davis  of  the  land  sued  for  in  this  ac- 
tion. It  was  signed  by  the  name  of  Hawkens 
Jackson  and  attested  by  two  witnesses, 
Steven  Robnit  and  Moses  Colensworth.  The 
proof  shows  that  Colensworth  has  been  dead 
20  or  30  years,  and  that  Robnit  has  been 
dead  for  10  or  more  years.  Hence  there  was 
no  person  now  living  who,  more  than  62  years 
before  the  bringing  of  this  suit  could  testlQr 
with  regard  to  the  execution  and  delivery  of 
tbis  paper.  If  this  paper  was  the  act  of 
Hawkens  Jackson,  it  Is  evident  that  the  ap- 
pellants must  fall  In  their  suit  as  neither 
Hawkens  Jackson  nor  his  heirs  could  be 
heard  to  claim  the  land,  after  he  had  sold 
it  for  a  valuable  consideration  and  obligated 
himself  to  convey  it  to  his  vendee. 

The  appellants  insist  that  the  paper  in 
question  is  a  forgery,  and  the  circuit  court 
arrived  at  the  conclusion  that  it  was  not 
genuine,  although  It  held  that  appellees  had 
a  good  title  to  the  lands  sued  for  by  ad- 
verse possession.  The  paper  In  question  was 
set  up  by  the  appellees  In  an  amended  an- 
swer, while  in  the  answer  it  was  alleged  that 
the  sale  by  Jackson  to  John  lA.  Davis  was 
by  parol,  but  this  is  explained  to  have  occur- 
red from  the  fact  that  appellees  were  not 
present  when  the  original  answer  was  pre- 
pared, and  that  their  attorney  had  not  been 
advised  of  all  of  the  facts  of  the  case.  The 
appellants,  in  attempting  to  avoid  the  force 
of  the  writing,  which  is  called  a  bond  for  ti- 
tle, introduced  witnesses,  who  proved  that 
paper  sacks  and  pokes  such  as  are  used  by 
merchants  to  inclose  their  goods  when  sold 
were  not  In  use  as  far  back  as  the  date  of 
this  writing,  but  they  did  not  undertake  to 
prove  that  the  writing  Is  upon  paper  of  the 
character  of  which  these  sacks  or  pokes  ate 
made,  and  rely  only  upon  an  assertion  to  that 
effect  In  their  brIetL  It  la  fnrtfaermore  In- 
sisted that  an  Inspection  of  the  writing  will 
show  that  It  is  all  in  the  same  handwriting, 
including  the  names  of  ttaa  attesting  wltneas- 


Digitized  by  ^OOQl€ 


Kyj 


JAMES  y.  DAVIS 


A43 


es,  and  that  tbe  writing  was  done  with  a  steel  | 
pen,  and  at  the  date  of  its  supposed  execu- 
tion such  pens  were  not  in  use.  There  is, 
however,  no  evidence  of  any  person  who  pre- 
tends to  know  the  difference  between  the 
writing  with  a  steel  pen  and  that  done  with 
a  pen  made  from  a  goose  quill  in  the  record. 
Two  witnesses  also  testify  who  claimed  to 
have  been  acquainted  with  Hawkens  Jack- 
son, and  that  he  subscribed  his  name  H.  F. 
Jackson.  One  witness  also  testifies  that  be- 
fore the  bringing  of  this  suit  the  appellee 
Sam  M.  Davis  stated  in  bis  presence  or  to 
him  that  he  had  no  writing  of  any  kind  by 
Hawkens  Jackson  with  regard  to  the  land 
sued  for.  and  that  his  father,  John  M.  Davis, 
had  none,  but  this  statement  is  very  positive- 
ly denied  by  Davis.  Other  witnesses  testify 
that  previous  to  the  Civil  War  and  about  the 
time  of  the  beginning  of  the  Civil  War  Hawk- 
ens Jackson  owned  a  yellow  mare,  which  was 
said  that  he  had  received  as  consideration 
for  the  sale  of  the  land  to  John  M.  Davis. 
Other  witnesses  testified  to  his  ownership  oT 
a  yellow  mare,  but  stated  that  It  was  their 
information  that  he  purchased  her  from  one 
Adams.  The  original  paper  relied  on  by  the 
apipellees  as  evidencing  the  sale  of  the  land 
to  John  M.  Davis  is  with  the  record,  and  an 
in8i)ectlon  of  it  faUs  to  convince  us  of  a 
want  of  its  genuineness.  The  body  of  the 
writing  and  the  names  of  the  subscribing 
witnesses,  one  of  whom  signs  by  mark,  ap- 
pears to  be  the  handwriting  of  the  attesting 
witness,  Robnlt,  but  it  cannot  be  said  that 
the  signature,  "Hawkens  Jackson,"  is  done 
by  the  same  hand.  The  paper  and  the  writ- 
ing show  that  it  has  all  the  appearances  of 
being  very  aged,  and  seems  to  have  been  writ- 
ten upon  paper  which  was  not  designed  for 
writing  purposes  but  of  what  particular  class 
of  paper  or  for  what  purpose  it  may  have 
been  used  does  not  appear. 

The  paper  states  that  the  condderatlon 
for  the  sale  of  (be  land  is  a  yellow  mare  and 
a  note  for  $35.  Nothing  appears  about  the 
paper  which  could  be  relied  upon  as  an  evi- 
dence that  it  was  not  executed  at  the  time  it 
purports  to  be.  Truly  one  of  the  appellants, 
who  was  a  grandson  of  Hawkens  Jackson, 
stated  that  the  signature  is  not  in  the  hand- 
writing of  his  grandfather.  This  statement 
would  have  been  more  convincing,  however, 
if  this  witness  bad  shown  a  degree  of  ac- 
quaintance with  the  handwriting  of  Haw- 
kens Jackson  50  or  60  years  ago,  when  he  was 
a  young  man,' or  if  specimens  of  his  writing 
at  that  time  bad  been  produced  to  have  add- 
ed weight  to  the  mere  opinion  of  the  witness, 
which  does  not  seem  to  have  been  founded 
upon  sufficient  facts  to  make  it  convinQlug. 
This  witness  was  only  12  or  13  years  of  age 
at  the  death  of  Hawkens  Jackson.  There  are 
many  things  in  the  record  which  tend 
strongly  to  prove  that  Hawkens  Jackson 
had  parted  with  his  title  to  this  land  many 
years  before  his  death.    He  lived  from  56  to 


57  years  after  the  date  of  the  writing  and  in 
the  neighborhood  of  where  the  land  sued  for 
is  situated.  There  is  no  evidence  of  bis  ever 
asserting  any  authority  or  acts  of  owner- 
ship over  the  land,  nor  did  he  ever  claim  to 
own  it,  although  a  witness  says  that, shortly 
before  his  death  he  was  heard  to  say  that  he 
ought  to  own  some  land.  He  was  in  the 
neighborhood  when  the  Davises  spent  an  en- 
tire winter  felling  and  removing  the  timber 
trees  from  the  land  and  disposing  of  them,  to 
which  Jackson  never  at  any  time  made  any 
objection,  and  it  is  fairly  reasonable  to  pre- 
sume that  on  account  of  his  proximity  to 
where  the  work  was  going  on  he  must  neces- 
sarily have  known  It.  Hia  brother,  upon- 
whose  lands  he  lived  for  the  last  15  years 
of  his  life,  testified  that  he  never  heard  of 
any  claim  of  ownership  that  Hawkens  Jack- 
son made  to  this  land.  It  is  proven,  and  not 
denied,  that  before  the  justices  of  the  fiscal 
court  of  the  county  Jackson  testified  imder 
oath,  between  1880  and  1890,  that  he  was  not 
the  owner  of  any  land  at  all.  It  is  not 
shown  that  in  the  half  century  from  the  date 
of  the  writing  imtll  his  death  he  ever  listed 
or  paid  taxes  upon  the  land ;  whUe  it  a^ears 
that  John  M.  Davis  did  do  so.  From  these 
circumstances  we  are  convinced  that  he  had 
sold  this  land  and  parted  with  bis  title  to 
it  a  great  many  years  previous  to  his  death. 

[3]  Such  a  writing  as  the  one  in  question 
is  admitted  as  evidence  in  support  of  a  pos- 
session without  direct  proof  of  its  execution. 
If  it  is  found  in  the  proper  custody,  is  unblem- 
ished by  alterations,  and  otherwise  free  from 
suspicion,  and  appears  to  be  as  much  as  SO 
years  of  age.  Burgln  v.  Chenault,  9  B.  Mon. 
285 ;  Harlan,  etc.,  v.  Howards  etc.,  79  Ky. 
373 ;  Boyd  v.  Bethel,  9  S.  W.  417, 10  Ky.  Law 
Rep.  470;  Thruston  v.  Masterson,  9  Dana, 
233;  Winston  v.  Gwathmey's  Heirs,  etc.,  8 
B.  Mon.  20 ;  Cook's  Heirs  v.  Totton's  Heirs, 
6  Dana,  100;  Bennett  v.  Runyon,  4  Dana, 
422;  Taylor  v.  Cox,  2  B.  Mon.  429;  Davidson 
V.  Morrison,  86  Ky.  397,  6  S.  W.  871,  9  Am. 
St.  Rep.  205,  9  Ky.  Law  Rep.  629;  Thompson 
V.  L.  &  N.  R.  R.  Co.,  110  Ky.  973,  63  S.  W.  42, 
23  Ky.  Law  Rep.  476. 

[4]  After  the  admission  of  such  a  document, 
as  evidence,  its  weight  is  then  a  matter  for 
the  tribunal,  whose  duty  It  is  to  determine 
the  facts  at  issue.  In  the  tostant  case  the 
writing  came  from  the  custody,  wherein  It 
would  naturally  be  supposed  to  be  in  a  bundle 
of  old  papers  which  John  M.  Davis  had  in  his 
lifetime  in  his  custody,  and  relating  to  lands 
owned  by  him.  It  is  not  blemished  by  altera- 
tions, and  there  is  nothing  about  It  to  excite 
suspicion  of  its  want  of  genuineness,  and  ap- 
pears to  be  as  old  as  It  purports  to  be.  John 
M.  Davis  had  held  the  land  in  possession 
under  the  writing.  Taking  Into  consideration 
the  extraneous  facts  in  proof,  which  go  to 
support  the  existence  of  such  a  document, 
there  does  not  seem  to  be  any  convincing 
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reason  for  boldlns  that  It  Is  not  tbe  aet  of 
Hawkens  Jackson. 
Tbe  Judgment  Is  tberefore  affirmed. 


BARNES   T.    1IA.XWELL    MOTOR    SALES 
CORP. 

(Court  of  Appeals  of  Kentucky.    Nov.  24,  1916.) 

1.  CoKPOBATioNB  *=»668(10)— Skbvics  of  Pbo- 

CESS— AGKKTS. 

The  rule  that  process  may  be  served  on  a 
special  agent  of  a  foreign  corporation  taking 
orders -within  the  state  and  sending  them  to  the 
company  for  approval,  thongh  the  business  is 
entirely  interstate,  does  not  apply  where  tbe 
.salesman  is  an  independent  contractor. 

[Ed.  Note. — For  other  cases,  see  CorporatioiUL 
Cent.  Dig.  |  2616 ;  Dec.  Dig.  <8=>668(10).] 

2.  COBPORATIONS  9=»6eS(10)— SXBVICE  Ot  PBO- 
0E88 — AOEMTS. 

Under  a  contract  between  a  foreign  corpora- 
tion manufacturing  automobiles,  and  a  local  aa- 
tomobile  sales  partnership,  by  which  the  former 
sold  cars  and  parts  to  the  partnership,  retaining 
title  tiU  payment,  and  reqairing  reports  of  sales, 
allotting  certain  territory,  paying  part  of  adver- 
tising expense,  and  agreeing  to  repurchase  un- 
sold goods  on  termination  of  the  contract,  the 
partnership  to  make  all  sales  to  consumers,  the 
partnership  is  not  an  agent  of  the  corporation, 
and  service  of  process  on  a  partner  was  of  no 
force. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  2616;   Dec.  Dig.  <8=>e68(10).] 

Appeal  from  drcnit  Court,  Oblo  County. 

Action  by  W.  O.  Barnes  against  tbe  Max- 
well Motor  Sales  Corporation.  F*om  a  judg- 
ment dismissing  the  suit  after  quashing  tbe 
return  of  the  summons,  plaintiff  appeals. 
Affirmed. 

Ernest  Woodward,  of  Hartford,  for  ap- 
pellant. H.  P.  Taylor,  of  Hartford,  for  ap- 
peUe& 

CliAT,  C  Plaintiff,  W.  O.  Barnes,  brought 
tills  suit  against  the  Maxwell  Motor  Sales 
Corporation  to  recover  the  snm  of  |50,  which 
be  bad  deposited  with  tbe  defendant  to  guar- 
antee tbe  payment  of  automobile  parts  or- 
dered by  blm  for  tbe  purpose  of  repairs, 
and  also  to  recover  damages  aggregating 
$564  for  breach  of  contract  Summons  was 
'  Issued  and  served  on  J.  H.  B.  Carson  as 
agent  of  tbe  defendant  in  Ohio  county. 
Without  entering  its  appearance  for  any 
other  purpose,  tbe  defendant  moved  to  quash 
tbe  return  on  tbe  summons.  In  support  of 
this  motion  It  filed  tbe  affidavit  of  its  secre- 
tary, C^rl  H.  Pelton,  and  a  copy  of  the  con- 
tract between  it  and  tbe  Hartford  Motor 
Company,  a  partnersblp  conducted  by  J.  H. 
B.  Carson  and  A.  £L  Pate.  The  lower  court 
sustained  tbe  motion  to  quash,  and  plaintiff 
electing  to  stand  by  tbe  process,  bis  petition 
was  dismissed.    Plaintiff  appeals. 

Pelton's  affldaTlt  is,  in  substance,  as  fol- 
lows: The  Maxwell  Motor  Sales  Corpora- 
tion was  organized  under  tbe  laws  of  Dela- 
ware.   Its  principal  place  of  business  Is  in 


Detroit,  Mlcb.  It  Is  qaaUfled  for  doing  busi- 
ness in  Michigan  and  other  states  of  tbe 
Union,  but  is  not  qualified  for  doing  busi- 
ness in  Kentucky.  The  only  business  done 
by  the  defendant  in  Kentucky  is  an  inter- 
state business.  It  maintains  no  office  in 
Kentucky  and  baa  no  warebouse  nor  storage 
point  therein  and  makes  no  sales  therein. 
Its  traveling  salesmen,  who  report  to  its  ex- 
ecutive offices  in  Detroit,  go  into  Kentucky 
and  make  contracts  and  take  orders  for  tbe 
sale  of  its  cars  to  citizens  of  Kentucky, 
which  contracts  and  orders  are  not  binding 
until  accepted  at  the  company's  home  office 
In  Detroit  3.  H.  B.  Carson  is  not  an  agent 
of  the  Maxwell  Motor  Sales  Corporation, 
but,  together  with  A.  B.  Pate,  is  a  partner 
In  tbe  firm  known  as  the  Hartford  Motor 
Company.  The  Hartford  Motor  Company  is 
a  dealer  In  Hartford,  Ky.,  who,  by  contract 
with  tbe  Maxwell  Motor  Sales  Corporation, 
purchased  Maxwell  motor  cars  and  resells 
them  in  Kentucky.  Neither  Carson  nor  Pate 
'sells  cars  tor  tbe  Maxwell  Motor  Sales  Cor- 
poration on  commission,  nor  rejpresents  it 
in  the  sale  of  cars.  They  merely  pnrcliase 
cars  from  the  Maxwell  Motor  Sales  Compa- 
ny, their  orders  therefor  being  subject  to 
approval  at  tbe  Maxwell  Company's  office 
In  Detroit.  They  do  not  have  in  tbelr  pos- 
session any  property  of  tbe  Maxwell  Com- 
pany and  are  not  empowered  to  make  any 
omtract  on  behalf  of  that  company,  or  do 
anything  In  connection  witb  tbe  Maxwell 
motor  cars  other  tlian  to  sell  to  tbeir  own 
customers  cars  wbicb  they  have  previously 
bought  from  tbe  Maxwell  Company  and  paid 
for. 

Tbe  contract  between  the  ICaxwell  Motor 
Sales  Corporation  and  the  Hartford  Motor 
Company  is  denominated  a  ''distributer's 
agreement"  By  tbe  contract  the  distributer 
orders  and  purchases,  lab.  Detroit,  Mlcb., 
12  Maxwell  automobiles,  to  be  delivered  in 
certain  months.  The  list  prices  of  tbe  vari- 
ous machines  are  set  forth  in  the  contract 
and  are  billed  to  the  distributer  witb  cer- 
tain percentages  off  tbe  list  prices.  The 
terms  of  payment  on  automobiles  are  cash 
In  advance,  or  sight  draft  against  tbe  bill  of 
lading  with  collection  charges  added.  On 
Maxwell  parts  and  purchases  of  parts  for 
obsolete  models  the  distributer  is  allowed  a 
discount  of  20  per  cent  He  is  also  allowed 
a  cash  discount  of  10  per  cent  from  tbe  net 
prices  of  an  repair  parts  purchased  by  blm, 
provided  the  payment  therefor  Is  made  In 
cash  on  or  before  the  20tb  day  of  the  month 
following  tbe  shipment  All  Involcee  on  said 
parts  are  due  30  days  after  date  of  ship- 
ment In  case  they  are  not  promptly  paid, 
tbe  company  reserves  the  right  to  ship  C. 
O.  D.  Tbe  distributer  is  granted  the  right 
to  sell  Maxwell  automobiles  in  Oblo  coonty. 
He  also  has  tbe  right  of  exclusive  sale  on 
repair  parts  for  "Model  26,"  but  tbe  com- 
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paiv  regervM  file  rtflit  to  aell  r«psfe  parts 
for  all  other  modtis.  Should  the  company 
make  tmdn  sales,  It  will  protect  the  distribu- 
ter In  his  commlaeloiL  The  dlstrlbnter  is 
regoired  to  make  a  depoedt  with  the  c<»a- 
pasy  to  secure  the  payment  of  his  rspair 
parts  acooimt.  He  is  required  to  take  and 
pay  for  the  cars  specified  In  tlie  contract, 
settle  his  parts  account  each  month,  make 
weekly  reports  of  sale,  do  the  advertising  re- 
quired by  the  contract,  keep  on  hand  a  stock 
of  parts  specified  therein,  and  perform  all  the 
oonditlons  of  the  agreement  to  the  satisfac- 
tion of  the  company.  He  is  also  required  to 
provide  faciUtles  for  the  proper  handling,  re- 
IMtirtng,  and  adjusting,  at  reasonable  charges, 
of  all  Maxwell  cars  in  said  territory,  and  to 
Inspect,  free  of  duurge  and  at  least  once  in 
«aeb  month,  any  Maxwell  car  which  the  own- 
er brings  to  the  distributer's  place  of  busi- 
ness. The  distributer  also  obliggates  himself 
to  secure  dealers  Ib  mdi  cities  and  towns 
-within  Ilia  territory  as  will,  in  tbe  Judgment 
of  tlie  company,  cover  said  territory.  If  he 
fails  to  do  so,  tbe  company  may  procure  deal- 
ers Itself  and  declare  that  portion  of  tbe  ter- 
ritory released  from  the  agreement  Tbe 
distributer  is  prohibited  from  soliciting  or- 
ders for  cars  outside  of  his  own  territory. 
If,  howevN',  he  makes  a  sale  within  his  ter- 
ritory to  a  resident  of  any  other  territory,  be 
mus£  account  to  the  distributer  in  whose  ter- 
ritory the  purchaser  resides  for  one-haU  of 
tbe  commission.  In  no  event,  however,  is 
the  company  to  be  liable  for  such  commis- 
sion. 

At  tlie  termination  of  tbe  agreement  the 
company  agrees  to  purchase  from  the  dis- 
tributer all  new  repair  parts  in  good  condi- 
tion purchased  by  die  distributer  from  the 
company  under  the  contract,  the  distributer 
to  pay  the  transportation  charges  on  such 
parts  to  the  nearest  Maxwell  Service  Station. 
The  company  is  not  liable  to  the  distributer 
for  any  loss  or  damage  to  automobiles  while 
the  same  are  in  the  custody  or  possession 
of  any  common  carrier  In  transit,  but  such 
loss  shall  be  borne  by  the  distributer.  As 
part  of  the  expenses  of  his  business,  the  dis- 
tributer is  required  to  pay  any  tax  that  may 
be  levied  upon  such  business  or  any  automo- 
Mles  or  parts  that  may  be  in  his  possession. 
Tbe  cost  of  advertising  Is  divided  between 
the  company  and  the  distributer.  The  adver- 
tising is  prepared  by  tbe  company.  The  ad- 
vertising shall  cost  not  less  than  $36  nor  more 
than  $60,  without  additional  authority  from 
tlM  company.  Bach  purchaaer  from  the  dis- 
tributer is  given  tbe  standard  warranty  of 
tbe  MaUonal  Automobile  Chamber  of  Com- 
meroa  Tbe  title  to  each  and  every  automobile 
and  porta  thereof  shall  r«nain  in  the  com- 
pany until  tbe  same  are  paid  for  in  cash. 
!%•  agreement  centtones  until  June  80,  1916, 
but  eitber  party  is  given  the  right  to  cancel 
tte  agreemoit  at  any  time  upon  written  no- 
tice, by  registered  mall  oi  otherwise,  to  tbe 


other  party.  Such  cancellatloB  operates  as 
a  cancellation  of  all  orders  for  automobiles 
or  parts  thereto  whtdi  may  have  been  re< 
ceived  by  the  company  fr<»n  the  distributer 
prior  to  such  cancellation.  In  the  event  of 
such  cancellation,  the  company  reserves  the 
right,  at  its  option,  to  purchase  at  invoice 
prices  all  automobiles  which  are  the  prop- 
erty of  and  in  tbe  possession  of  the  distrib- 
uter. The  agreement  contains  a  further  stip- 
ulation to  tbe  effect  that  it  is  understood  be- 
tween the  parties  that  the  distributer  is  in 
no  sense  the  representative  or  agent  of  the 
company  and  has  no  right  or  authority  from 
it  to  assume  or  create  any  obligation  of  any 
kind  on  its  behalf,  or  to  bind  it  in  any  re- 
spect whatsoever. 

[t]  The  process  in  this  case  was  not  serv- 
ed on  any  one  of  the  company's  special  agents 
sent  into  the  state  for  the  purpose  of  taking 
orders  for  automobiles  and  transmitting  them 
to  the  company  for  its  approval.  That  being 
true,  the  rule  that  process  may  be  served  on 
such  an  agent,  although  the  business  trans- 
acted may  be  entirely  of  an  interstate  char- 
acter, as  announced  in  the  case  of  Interna- 
tional Harvester  Ca  v.  Commonwealth,  147 
Ky.  655,  14S  S.  W.  393,  and  subsequently  ap- 
proved on  writ  of  error  to  the  United  States 
Supreme  Court,  234  U.  S.  579,  34  Sup.  Ct  944, 
68  Lk  Ed.  1470,  does  not  apply. 

[21  Here  tbe  process  was  served  on  J.  H. 
B.  Carson,  one  of  the  members  of  the  part- 
nership doing  business  imder  tbe  firm  name 
of  the  Hartford  Motor  Company.  There- 
fore tbe  validity  of  tbe  process  depends  on 
whether  or  not  Carson  was  the  agent  of  the 
defendant.  Maxwell  Motor  Sales  Corporation. 

In  support  of  the  proposition  that  Carson 
was  the  agent  of  the  defendant,  the  argument 
is  as  follpws:  The  contract  gave  to  Carson 
the  exclusive  rights  to  sell  defendant's  auto- 
mobiles and  parts  in  Ohio  county,  and  fur- 
ther provided  that,  if  tbe  defendant  Its^ 
sold  repairs  or  machines  to  parties  in  Car- 
son's territory,  Oorson  should  be  paid  a  com- 
mission on  such  sales.  The  title  to  all  ma- 
chines furnished  under  the  agreement  re- 
mained in  the  defendant  until  paid  for,  but 
Carson  was  required  to  pay  the  taxes.  The 
cost  of  advertising  was  divided  between  the 
parties  and  the  amount  thereof  fixed.  Car- 
son was  required  to  make  weekly  reports  of 
the  property  sold  and  of  the  property  on 
hand,  and  to  keep  on  hand  and  exhibit  cer- 
tain spedfled  articles.  He  .was  also  obligated 
to  secure  subdealers,  who  should  be  satisfac- 
tory to  the  defendant  and  whose  contracts 
diould  be  on  the  forms  pr^uired  by  the  de- 
fendant, subject  to  its  approval.  Upon  the 
termination  of  the  contract,  ddendant  re- 
served tbe  right  to  take  back  at  invoioe  pric- 
es all  parts  or  automobiles  which  plaintitr 
owned  and  had  on  hand.  Sither  party  bad 
the  right  to  cancel  any  portion  of  tbe  or- 
I  ders  for  machines  or  parts,  or  the  entire  coa- 
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tract,  by  giving  written  notice  to  the  other 
tn  writing. 

In  the  case  of  Three  States  Buggy  &  Imple- 
ment Oo.  of  Galro,  111.,  v.  Ck>mmonwealth, 
105  S.  W.  871,  82  Ky.  Law  Rep.  885,  the  qnea- 
tlon  was  whether  the  appellant  was  doing 
business  In  the  state  in  Tlolatlon  of  Kentucky 
Statutes,  {  571,  requiring  every  foreign  cor- 
poration having  a  place  of  business  in  the 
state  to  file  with  the  Secretary  of  State  a 
statement,  naming  Its  agents  thereat  upon 
whom  process  may  be  served.  Under  the 
contract  In  that  case  the  appellant  agreed  to 
furnish  Its  goods,  f.  o.  b.  Cairo,  111.,  to  a  re- 
tall  firm  In  this  state,  the  latter  to  pay  for 
such  goods  as  It  sold  on  specified  terms.  Ap- 
pellant also  agreed  to  carry  over  or  take  up 
such  goods  as  were  not  sold  at  the  expiration 
of  the  contract,  provided  they  were  delivered 
to  ft  In  good  condition  f.  o.  b.  Cairo,  HL  The 
firm  agreed  to  keep  the  goods  insured  in 
favor  of  the  appellant  It  was  held  that  the 
contract  did  not  make  the  firm  the  corpora- 
tion's agent,  but  merely  provided  for  a  series 
of  sales  upon  the  terms  set  out  therein,  and 
that  the  appellant  was  not  doing  business  In 
the  state  In  violation  of  the  statute. 

In  the  case  of  Mlkolas  v.  Hiram  Walker 
&  Sons,  73  Minn.  305,  76  N.  W.  36,  It  was  held 
that  a  person  Is  not  an  agent  within  the 
meaning  of  the  statute  authorizing  service 
of  process  upon  foreign  corporations,  where 
the  relation  of  the  person  served  with  the 
process  to  the  foreign  corporation  Is  that  of 
wholesaler  and  manufacturer,  doing  business 
under  a  contract  by  which  the  manufacturer 
agrees  to  sell  his  goods  only  to  such  whole- 
saler, who  In  turn  Is  to  buy  them  exclusively 
from  the  manufacturer,  and  to  sell  at  pre- 
scribed prices  fixed  by  the  latter,  In  consider- 
ation of  which  the  manufacturer  agrees  to 
give  the  wholesale  dealers  certain  rebates. 
Again,  In  the  case  of  Gottschalk  v.  Distilling 
&  Cattle  Feeding  Co.  (C.  C.)  50  Fed.  681,  It 
was  held  that  a  foreign  corporation  Is  not 
doing  business  in  the  state  so  as  to  render 
it  subject  to  service  of  process  therein,  by 
selling  Its  products  to  certain  persons  In  the 
state  for  distribution,  who  are  styled  dis- 
tributing agents,  where  the  contract  with 
these  purchasers  was  that  they  should  buy 
exclusively  from  the  foreign  corporation  such 
goods  as  It  manufactured,  and  should  sell 
them  at  trade  prices  established  by  It 
Among  the  cases  sustaining  the  rule  above 
announced  are  the  following:  Wasey  v.  Whlt- 
<:omb,  167  Mich.  58,  132  N.  W.  572 ;  Sturm  v. 
Boker,  150  U.  S.  312,  14  Sup.  Ct  88,  37  U 
Ed.  1083. 

In  the  case  under  consideration  the  auto- 
mobiles and  parts  thereof  were  actually  sold 
to  the  Hartford  Motor  Company.  It  was 
none  the  less  a  sale  because  the  title  thereto 
was  to  remain  In  the  defendant  until  the 
goods  were  paid  for,  or  because  the  defend- 
ant reserved  the  right  at  the  termination  of 


the  contract  to  take  the  goods  back  at  In- 
voice prices.  The  defendant  did  not  agree 
to  do,  nor  did  it  actually  do,  any  of  the  busi- 
ness of  receiving,  storing,  and  selling  the 
goods  In  Ohio  county.  The  purchasers  of  the 
goods  were  purchasers  from  the  Hartford 
Motor  Company  and  were  solicited  and  se- 
cured by  it  alone.  They  were  Its  customers 
and  liable  to  it  for  the  purchase  price  of  the 
goods.  In  an  their  dealings  with  such  cus- 
tomers the  members  of  the  partnership  acted 
for  themselves  and  not  for  the  defendant 
We  therefore  conclude  that  neither  member 
of  the  firm  of  the  Hartford  Motor  Company 
was  an  agent  within  the  meaning  of  the  stat- 
ute authorising  service  of  process  upon  for- 
eign  corporations. 

A  different  rule  prevails  in  this  Jurisdiction 
where  the  contract  itself  describes  the  local 
dealer  as  agent  and  the  other  provisions  of 
the  contract  considered  in  the  light  of  this 
circumstance,  are  sufficient  to  show  that  an 
agency  In  fact  was  ccntemplated  by  the  par- 
ties. Commonwealth  ▼.  Parlin  St  Orendorfl, 
118  Ey.  168,  80  S.  W.  781,  26  Ky.  Law  Rep. 
68;  Orr's  Adm'r  v.  Orr,  157  Ky.  670,  163  S. 
W.  757. 

Judgment  affirmed. 


JAMES  V.  GOLDEN. 

(Court  of  Appeals  of  Kentucky.    Nov.  28, 
1916.) 

1.  Appbai.  awd  Erbob  i3=>1009(4)— Fikdinos 
OF  Cbakceixob— Review. 

The  Supreme  Court  will  not  reverse  the 
chancellor's  Jadsment  cm  the  mere  matter  of 
the  credibility  of  the  witnesses,  or  where,  under 
the  evidence  as  a  whole,  the  truth  of  a  matter 
involved  is  doobtfol,  but  it  will  weigh  and  Judge 
of  the  sufficiency  of  the  evidence  for  Itself;  and 
where  it  is  found  to  preponderate,  the  cliancel- 
lor's  Judgment  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3874;  Dec  Dig.  «=> 
1009(4).] 

2.  Bnxs  Airn  Notes  €=>527(2)— Aonon— Pat- 

IdCNT — SUFFICIENCT   OV   EvlDEROE. 

In  suit  by  a  bank  on  a  note  upon  wUch  de- 
fendant was  principal  debtor,  and  one  of  the 
defendants  in  uis  cross-petition  was  snre^,  the 
defendant  connterclaimed  against  the  bank,  and 
filed  a  cross-petition  against  such  surety  and 
the  appellant,  alleging  that  the  note  had  been 
paid  by  a  transaction,  whereby  in  considera- 
tion of  110,000  he  sold  his  option  on  coal  lands 
to  the  appellant  and  snch  surety,  and  received 
their  note,  and  surrendered  such  note  to  the 
surety  in  consideration  of  the  surety's  accept- 
ance of  an  order  which  was  received  by  uie 
plaintiff  bank,  in  full  satisfaction  of  the  note. 
\Beld,  that  the  evidence  was  insufficient  to  show 
the  alleged  sale  of  the  land  to  appellant  and 
the  surety,  as  individuals,  but  to  show  a  sale 
to  a  coal  company  in  which  the  parties  were 
shareholders,  and  not  to  relieve  defendant 
from  liability  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {(  1848, 1848;  Dee.  Dig.  «» 
527(2).] 

Appeal  from  Circuit  Court,  Knox  County. 

Action  in  equity  by  the  National  Bank  ot 

John  A.  Black  of  Barboorvllla  against  John 
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E.  Golden,  in  wbidi  defendant  filed  a  coon- 
terclalm  against  tbe  bank,  and  a  cross-peti- 
tion against  Frank  P.  James  and  J.  R. 
Curry,  to  wUcb  such  defendants  In  tbe 
cross-petition  and  tbe  bank  filed  answers. 
Judgment  for  defendant,  and  crosa-petltioaer 
and  F.  J..  James  appeaL  Reversed  and 
cause  remanded,  wltb  directions  to  set  It 
aside  and  to  dismiss  tbe  croas-itetltion. 

O.  B.  Rankin,  of  Harrodsbnrg,  for  appel- 
lant. J.  D.  Tnggle,  of  BarbonrrlUe,  Brown 
ft  Nuckols,  of  Frankfort,  and  J.  M.  Robslon, 
W.  R.  Lar,  and  Hiram  H.  Owens,  all  of 
BarbonrriUe,  for  appellee. 

SETTE<B,  J.  Tbls  appeal  brings  to  as  for 
review  a  judgment  of  |8,518,  witb  interest 
from  tbe  date  of  its  entry,  and  costs,  recov- 
ered of  tbe  appellant,  Frank  P.  James,  by 
tbe  appellee  Jobn  EL  Golden  on  cross-peti- 
tion in  tbe  Knox  circuit  court 

Tbe  action  In  wbicb  tbe  cross-petition  was 
filed  was  brougbt  by  tbe  National  Bank  of 
Jobn  A.  Black  of  Barbourrllle  on  a  $2,800 
past-due  note,  upon  wbicb  tbe  appellee  was 
principal  debtor  and  Howard  and  J.  R. 
Carry  sureties.  Appellee  was  served  wltb 
summons,  but  tbe  sureties,  being  nonresi- 
dents, were  proceeded  against  by  warning 
order.  An  order  of  attacbment  was  Issued 
against  the  property  of  tbe  defendants.  Ap- 
pellee filed  to  tbe  petition  an  answer,  wbicb 
was  made  a  counterclaim  against  the  bank 
and  a  cross-petition  against  tbe  appellant 
Frank  P.  James,  and  J.  R.  Curry,  in  wbicb, 
after  denying  any  Indebtedness  upon  tbe 
note  of  $2,S00  sued  for,  be  in  substance  al- 
leged that  it  was  paid  by  him  in  the  follow- 
ing manner:  That  in  tbe  month  of  April, 
1012,  in  consideration  of  tbe  sum  of  $10,000, 
be  sold  and  by  deed  conveyed  bis  interest  in 
certain  Knox  county  lands  upon  which  be 
held  options  of  purchase  to  J.  R.  Curry  and 
tbe  appellant,  Frank  P.  James,  as  Indlrldu- 
als,  and  that  tbe  former,  for  himself  and 
James,  executed  and  delivered  to  him  his 
note  for  that  amount;  that  they  accepted 
but  never  put  to  record  tbe  deed  he  made 
tbem;  that  at  the  time  of  the  execution  by 
bim  of  the  $2,800  note  to  the  National  Bank 
of  John  A.  Black,  John  A  Black,  the  presi- 
dent thereof,  bad  a  judgment  against  bim 
for  $3,200,  for  wbicb  be  had  caused  certain 
real  estate  belonging  to  appellee  in  the  city 
of  BarbourvUIe  to  be  sold  and  purchased  for 
himself  (Black)  by  Hiram  H.  Owens;  that 
tbe  indebtedness  of  $3,200  on  Black's  judg- 
ment, for  wbicb  appellee's  property  was  sold 
and  purchased  by  Owens  for  Black,  togeth- 
er wltb  tbe  $2,800  note  upon  which  Howard 
and  J.  R.  Curry  were  bis  sureties,  made  bis 
total  indebtedness  to  Black  and  tbe  bank  $6,- 
000,  to  satisfy  wbicb  Black  fraudulently  In- 
duoBd  bim  to  deliver  to  J.  R.  Curry  tbe 
note  of  $10,000,  wbicb  the  latter  bad  for 
himself  and  appellant  executed  to  appellee 


for  his  interest  In  tbe  Knox  county  lands, 
by  agreeing  to  accept  an  order  from  appel- 
lee upou  J.  R.  Curry  for  the  sum  of  $6,000, 
which  order  appellee  did  in  writing  draw 
upon  J.  R.  Curry  and  deliver  to  Black  in  his 
own  right  and  as  president  of  tbe  bank ;  that 
Curry  wrote  bis  acceptance  upon  tbe  order, 
and  tbe  same  was  accepted  by  Black  in  full 
satisfaction  of  tbe  $2,800  note  sued  on  and 
tbe  $3,200  for  which  he  bad  caused  appel- 
lee's property  in  BarbourvUIe  to  be  sold; 
that  bis  surrender  of  tbe  $10,000  nbte  to  J. 
R.  Curry  thus  procured  by  the  fraudulent 
act  of  John  A.  Black  was  without  a  con- 
sideration, except  to  the  amount  of  the  or- 
der for  $6,000,  which  he  gave  Black  upon 
Curry,  and  which  tbe  latter  accepted  in 
writing  and  agreed  to  pay  Black,  and  $482 
which  Curry  and  appellant  had  previously 
paid  on  tbe  $10,000  note,  and  for  tbe  differ- 
ence between  the  $6,000,  $482,  and  $10,000, 
Judgment  was  asked  against  J.  R.  Curry  and 
the  appellant  James. 

By  an  amended  answer,  counterclaim,  and 
cross-petition  it  was  alleged  by  appellee  that 
since  the  filing  of  his  original  answer,  coun- 
terclaim, and  cross-petition,  a  settlement 
was  made  between  him  and  John  A.  Black, 
the  latter  acting  for  himself  and  for  tbe 
National  Bank  of  John  A.  Black,  whereby 
it  was  agreed  that  tbe  order  for  $6,000, 
drawn  by  appellee  on  J.  R.  Curry  in  favor 
of  Jobn  A  Black,  should  be  and  was  sur- 
rendered and  returned  to  appellee  by  John 
A.  Black,  and  judgment  was  entered  in  pur- 
suance of  such  agreement  in  the  action 
brougbt  by  Black  against  him.  Tbe  amended 
answer,  counterclaim,  and  cross-petition  fur- 
ther alleged  that  no  part  of  the  $6,000  order 
was  ever  paid  by  appellant  or  J.  R.  Curry, 
and  Its  surrender  to  appellee  entitled  him  to 
recover  of  them  tbe  amount  of  tbe  $10,000 
note,  less  the  credit  of  $482  to  which  they 
are  entitled  thereon,  and  for  this  he  asked 
judgment  and  asserted  a  lien  upon  the 
Knox  county  lands. 

J.  R.  Curry,  who  was  only  constructively 
summoned  as  a  nonresident  on  tbe  cross-peti- 
tion, filed  no  answer  thereto,  but  the  appel- 
lant James,  John  A.  Black,  and  the  National 
Bank  of  John  A.  Black  filed  separate  answers 
to  the  cross-petition,  as  amended,  containing 
a  traverse  of  its  averments.  The  answer 
of  the  appellant,  James,  in  addition  alleged 
that  appellee  never  held  his  or  Curry's  note 
for  $10,000  or  any  amount;  that  there  was 
never  a  sale  of  tbe  Knox  county  lands  of  ap- 
pellee's equity  therein  to  appellant  and  Cur- 
ry, or  either  of  them;  that  tbe  only  sale 
made  thereof  by  appellee  was  to  the  Knox 
County  Coal  Company,  In  which  be  and  Cur- 
ry were  stockholders  to  the  amount  of  five 
shares  of  $100  each,  and  the  appellee  a  stock- 
holder to  tbe  amount  of  1,240  shares  of  $100 
each.  The  judgment  of  the  court  granted  ap- 
pellee all  the  relief  prayed  by  him,  and  it 
now  becomes  necessary  for  ua  to  determine 
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whether  the  Judgment  was  authorized  by-tbe 
evidence. 

Appellant's  and  J.  B.  Curry's  connection 
with  appellee  and  the  Knox  county  lands 
arose,  as  It  appears  from  the  record,  out  of 
the  following  transactions:  The  appellee, 
John  E.  Golden,  then  and  now  a  resident  of 
Knoz  county,  this  state,  having  prior  to 
April,  1912,  secured  options  at  ?20  per  acre 
on  about  5,000  acres  of  land  supposed  to  con- 
tain coal,  lying  In  that  county,  upon  which  he 
seems  to  have  paid  nothing,  went  to  the  dty 
of  Lexington  about  the  1st  of  April,  1912,  had 
an  Interview  with  the  Rev.  J.  W.  Porter  of 
that  city,  and  requested  him  to  Indorse  a  note 
of  ^10,000,  upon  which  he  (appellee)  desired 
to  raise  money  to  meet  some  pressing  de- 
mands for  which  be  was  liable,  representing 
that  he  wished  to  organize  a  corporation  to 
exploit  the  Knox  county  lands  upon  which 
he  held  the  options.  The  Rev.  Mr.  Porter  de- 
clined to  sign  the  note,  but  telephoned  J.  R. 
Curry,  then  a  resident  of  Lexington,  suggest- 
ing to  the  latter  that  he  might  be  able  to  aid 
appellee  in  organizing  the  corporation. 
Thereupon  appellee  went  to  see  Curry,  dis- 
cussed the  matter  with  him,  and  obtained 
Curry's  consent  to  go  to  Knox  county  and 
look  at  the  lands,  which  be  did  within  a  day 
or  two  thereafter.  Appellee  went  again  to 
Lexington  April  18th  to  see  Curry,  and  they 
agreed  to  organize  a  corporation,  to  be  known 
as  the  Knox  County  Coal  Company,  to  take 
over  the  Knox  county  lands,  and  sell  enough 
stock  of  the  corporation  to  pay  for  it.  It 
was  then  farther  agreed  between  appellee 
and  Curry  that  Curry  and  one  other  person, 
to  be  secured,  should  become  sureties  or  ac- 
commodation indorsers  on  appellee's  note  for 
$10,000,  to  tide  him  over  his  financial  trou- 
bles ;  the  payment  of  the  note  to  be  also  pro- 
vided for  out  of  the  proceeds  of  the  stock  of 
the  corporation  sold.  It  was  contemplated 
by  appellee  and  Curry  that  the  Rev.  J.  W. 
Porter  would  become  the  other  surety  or  in- 
dorser  on  the  note,  but  be  refused  to  do  so. 
Thereupon  Curry  suggested  that  they  see  the 
appellant,  F'rank  P.  James,  and  request  him 
to  become  a  surety  or  indorser  thereon  with 
Curry  for  appellee,  participant  in  organizing 
the  corporation  and  a  stockholder  therein; 
but  James,  upon  being  Invited  to  sign  the 
note  for  $10,000,  also  refused  to  do  so.  He 
expressed  his  wllUngness,  however,  to  take  a 
small  amount  of  stock  in  a  corporation  to 
exploit  the  lands  if,  upon  seeing  them,  be 
found  them  to  be  of  the  quality  and  value 
represented  by  appellee,  and  he  agreed  to  go 
upon  and  inspect  the  lands.  So  on  April  24, 
1012,  appellee's  son,  appellant,  and  Curry 
looked  over  the  lands,  following  which  it  was 
agreed  between  the  appellee  Curry  and  ap- 
pellant that  the  corporation  should  be  organ- 
ized to  take  the  lands  at  the  price  per  acre 
stipulated  In  the  options  held  thereon  by  ap- 
pellee, the  understanding  between  them  being 
that  the   capital  stock  should  not  exceed 


$250,000;  that  appellant  and  Ourry  wonld 
take  five  shares  each,  of  $100  per  share ;  that 
appellee  would  subscribe  for  1,240  shares 
of  $100  each:  that  api>enant  would  allow  the 
use  of  his  name  as  president  of  the  corpora- 
tion, and  Curry  his  name  as  its  secretary  and 
treasurer ;  that  the  "^nox  County  Coal  Com- 
pany" should  be  the  title  of  the  coiporation; 
and  that  enough  of  the  stock  be  Immediately 
sold  to  pay  appellee  $10,060  for  his  equity  In 
the  Knox  county  lands,  and  also  pay  for  the 
lands.  Tbla  agreement  was  reached  April 
24,  1912,  and  on  the  afternoon  of  the  same 
day  appellant  left  Barbourville  and  returned 
to  Lexington.  Curry  left  Barbourville  on  a 
night  train  and  got  to  Lexington  the  next 
morning.  It  was  the  understanding  between 
them  and  appellee  that  his  brother  should 
prepare  the  articles  incorporating  the  Knox 
County  Coal  Company  and  also  the  deed  con- 
veying appellee's  equity  in  the  lands  to  the 
corporation  and  send  both  the  articles  of  in- 
corporation and  deed  to  Curry  and  appellant 
at  Lexington.  The  deed  from  appellee  to 
the  corporation,  conveying  his  equity  in  the 
lands,  evidenced  by  title  bonds,  was  signed 
and  acknowledged  by  himself  and  wife  April 
26,  1912,  and  waa  received  by  appellant  and 
Curry  on  the  27th.  He  was  at  once  informed 
by  them,  however,  that  they  had  been  ad- 
vised by  their  attorney,  Mr.  Botts,  of  Lexing- 
ton, that  the  deed  could  not  be  accepted  until 
the  instrument  incorporating  the  Knox  Coun- 
ty Coal  Company  was  executed  and  recorded 
and  the  organisation  of  the  company  effect- 
ed thereunder. 

In  a  few  days  appellant  and  Curry  receiv- 
ed from  appellee  the  arttcles  of  incorporation 
which  bad  been  prepared  by  bis  brother,  but 
Curry,  acting  upon  the  advice  of  the  attor- 
ney, Botts,  immediately  wrote  appellee  call- 
ing his  attention  to  certain  defects  In  the 
articles  as  prepared,  in  reply  to  which  ap- 
pellee wrote  Curry  to  have  the  articles  of 
incorporaticm  prepared  in  such  form  as  would 
obviate  the  defects  pointed  out  in  the  In- 
strument Tberenpon  new  articles  of  incor- 
poration were  pr^ared  by  Botts,  whldi  .were 
later  acknowledged  by  appellee,  appellant, 
and  Curry,  and  the  organlsoition  of  the  cor- 
poration duly  eCTected,  each  of  tbe  three  sub- 
scribing the  shares  of  stock  they  had  agreed 
to  take  in  the  corporation.  By  a  further 
agreement  between  the  parties  the  deed  made 
by  appellee  and  wife  conveying  his  eqtdty  In 
the  Knox  county  lands  was  not  to  be  accept- 
ed or  the  money  paid  for  the  landa  by  the 
corporation  until  the  titles  to  the  varlimu 
tracts  of  land  were  examined  and  found  to 
be  good,  abstracts  made  thereof,  and  also 
deeds  made  by  the  numerous  owaera  of  the 
lands  to  the  corporation,  in  pursuance  of  the 
options  or  title  bonds  which  had  been  obtain- 
ed by  appellee  thereon.  In  Jime  or  July, 
1912,  down  to  which  time  W.  R.  Lay,  an  at- 
torney of  Barbourville,  was  engaged  In  the 
wortc  «f  «i«  mining  the  titles  to  the  lands, 
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preparing  the  abstracto,  deeds,  etc.,  ttwrewas 
a  meeting  of  the  board  of  directors  of  the 
corporation  In  Lexington,  appellee  being  pres- 
ent. The  deed  of  April  26,  1912,  from  ap- 
pellee to  the  Knox  Connty  CSoal  Company 
.was  then  dlscnssed,  considered,  and  OaciBr- 
ed  by  attorney  Botts  to  be  too  defectlTe  for 
the  corporation's  acceptance.  In  order  to 
make  the  right  of  the  corporation  to  a  con- 
Teyance  of  appellee's  Interest  In  the  Knox 
connty  lands  a  matter  of  record  pending  the 
execation  of  a  proper  deed,  appellee  then 
proposed  to  submit  In  writing  for  Its  formal 
acceptance  of  record  his  prerlons  undertaking 
to  convey  the  lands  to  It,  all. (tf  which  la 
shown  by  the  minutes  of  the  meeting.  Hr. 
Botta  was  directed  to  rednce  this  proposition 
to  writing,  to  be  signed  by  appellee.  Fol- 
lowing this  meeting  Gurry  Industriously  at- 
tempted to  And  a  market  for  the  stock  Issned 
by  the  Knox  County  Goal  Company,  but  was 
unable  to  do  so.  Consequently  appellee  re- 
oelved  nothing  for  his  equity  In  the  lands, 
the  lands  were  never  paid  for,  appellee  paid 
nothing  for  the  stock  received  by  him,  and 
appellant  and  Curry  each  lost  substantially 
an  amount  equal  to  what  was  to  have  been 
paid  by  them,  respectively,  for  their  stock, 
made  up  of  the  aggregate  of  various  sums 
advanced  by  them  at  the  request  of  appellee 
for  surveying  and  platting  the  lands,  coat 
of  effecting  the  organization  of  the  corpora- 
tion, and  cost  of  advertising  and  attempting 
to  sell  the  stock. 

AH>eUee'B  financial  embarraasment  reach- 
ed anch  a  crisis  by  September  8,  1912,  that 
he  and  his  wife  executed  to  J.  B.  and  Howard 
Cuny  a  mortgage  upon  their  home  In  Bar- 
bourvllle  and  the  former's  Interest  In  the 
Knox  County  Coal  Company,  to  secure  a  loan 
ot  f41B  made  him  by  Howard  Curry  and  a 
loan:  of  f736  by  J.  B.  Curry.  On  September 
11,  1912,  at  appellee's  earnest  Insistence,  J. 
B.  and  Howard  Curry  became  his  sureties  on 
the  note  of  12,800  to  the  NaUonal  Bank  of 
John  A.  Black,  of  Barbourvllle,  and  to  In- 
demnl^'  them  against  loss  as  such  sureties  be 
executed  to  them  a  mortgage  on  his  home.  In- 
terest In  the  Knox  County  Coal  Company, 
certain  other  real  estate,  and  assigned  them 
a  policy  of  Insurance  on  his  life.  This  Is  the 
note  upon  .which  the  bank  sued,  as  previously 
stated  In  the  opinion. 

[1]  This  action  was  brought  In  equity.  The 
Issue  made  by  the  appellee's  cross-petition 
and  the  answers  thereto  are.  In  the  main, 
of  equitable  cognizance,  and  the  evidence 
upon  which  the  Judgment  of  the  circuit  court 
was  based  Is  all  found  In  the  record  in  the 
form  of  depositions.  While  It  Is  the  role  in 
this  Jurisdiction  that  we  will  not  reverse  the 
Judgment  of  the  cbanoellor  on  a  mere  matter 
of  the  credibility  of  the  witnesses,  or  where, 
tinder  the  evidence  as  a  whole,  the  truth  of 
the  matter  Involved  Is  doubtful,  we  have, 
however,  often  held  that  though  the  dumcel- 
lor's  judgment  is  entitled  to  some  weight, 
189S.W.-29 


we  will  weigh  and  Judge  .of  the  suffldency  of 
the  evidence  for  ourselves,  and  where  it  la 
found  to  preponderate  for  one  side  or  the 
other  In  such  a  way  as  to  convince  us  that 
the  dianoellor  erred,  his  Judgment  will  be 
reversed.  Farmer  v.  Hampton,  164  Ky.  83, 
156  S.  W.  1041;  Coomea  Bros.  v.  Orlsby  & 
Co.  et  aL,  161  Ky.  394,  161  S.  W.  943;  Bul- 
loch V.  Harrison,  146  Ky.  368,  140  S.  W.  636; 
Northmp's  Trustees  v.  Summer's  Trustees, 
132  Ky.  166,  116  S.  W.  699;  HoweU  et  al. 
V.  Union  Grocery  Co.,  113  S.  W.  912. 

[2]  Our  examination  of  the  evidence  In 
this  case  leads  us  to  the  conclusion  that  It 
does  not  support  the  Judgment.  We  will  not 
attempt  to  discuss  in  detaU  the  voluminous 
evidence  appearing  In  the  record,  but  will 
content  ourselves  with  the  consideration  of 
such  of  the  salient  facts  and  circumstances 
furnished  by  it  as,  in  our  opinion,  refute  the 
appellee's  contention  that  the  sale  of  his  in- 
terest or  equity  in  the  Knox  connty  lands  was 
made  to  J.  B.  Curry  and  the  appellant,  Frank 
P.  James,  as  individuals.  It  Is  proper,  how- 
ever, to  notice  first  the  evidence  upon-  which 
he  relies.  This  consists  of  his  own  testimony, 
that  of  W.  M.  Parker,  J.  F.  Stanflll,  E.  W. 
Cole,  and  W.  H.  Davis.  Appellee  alone  tes- 
tifies that  there  was  a  contract  between  him- 
self, J.  B.  Curry,  and  appellant,  whereby 
Curry  and  appellant  became  the  purchasers, 
IndlTidnally,  of  the  Knox  county  lands.  He 
also  testified  f^t  this  contract  was  made 
when  they  were  at  Barbourvllle,  following 
their  inspection  of  the  lands  and  before  ap- 
pellant left  Barbourvllle  on  his  return  to 
Lexington.  It  is  admitted  by  appellee  that 
April,  24,  1912,  was  the  day  upon  which  Cur- 
ry and  appellant  Inspected  the  lands.  He 
also  claims  that  on  the  following  day  or  the 
second  day  thereafter  he  and  his  wife  sign- 
ed and  acknowledged  before  W.  M.  Parker  a 
deed  conveying  his  equity  In  the  Bjiox  county 
lands  to  Curry  and  appellant  jointly,  as  In- 
dlvldaals,  and  that  this  deed  was  by  him  in- 
closed In  an  envelope,  addressed  to  Curry  and 
appellant  at  Lexington,  and  after  being 
stamped  was  deposited  by  blm  in  the  post 
o£9ce  for  transmission  by  maU.  Appellant 
and  Curry  both  testified  that  no  such  deed 
reached  them  or  was  expected  by  them ;  that 
they  never  contemplated  the  pnrdiase  of 
appellee's  interest  In  the  lands  as  individuals 
and  were  never  asked  by  appellee  to  so  pur- 
chase them.  Appellee  proves  by  no  witness 
other  than  himself  that  J.  B.  Curry  execut- 
ed to  him  in  his  own  behalf  and  for  the  ap- 
pellant, James,  a  note  of  910,900  as  evidenc- 
ing the  consideration  to  be  paid  by  them  for 
his  Interest  in  the  lands.  There  is  no  evi- 
dence in  the  record  conducing  to  prove  that 
he  was  ever  seen  by  any  one  In  the  possession 
of  such  a  note,  and  though  his  answer  and 
cross-petition  contains  an  averment  that  he 
was  induced  by  the  fraud  of  John  A.  Black 
to 'surrender  this  note  to  J.  B.  Curry,  he  did 
not  take  Blat^'s  deposition  to  prove  the  ex- 
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iistence  of  the  note,  Mid  tbe  lattefs  r^ply 
filed  to  bis  counterclaim  afid  croBB-'petltloD 
empbatlcally  denies  that  be  fraudulently  or 
otherwise  procured  the  s<ji*ender  at  the 
note  by  appellee  to  Curry,  and  also  denies 
that  there  was  such  a  note.  James  and  Cur- 
ry testified  that  bo  endi  note  was  ever  ex- 
ecuted by  them,  nor  were  they  or  either  of 
them  asked  to  do  so.  W.  M.  Parker  testi- 
fied that  be  took  the  acknowledgments  of  ap- 
pellee and*  his  wife  to  a  deed  to  appellant 
and  Curry  shortly  after  the  visit  of  James 
and  Curry  to  Barbourville,  but  was  indefinite 
<n  his  recollection  and  statements  as  to  the 
nature  and  contents  of  the  deed.  It  appears, 
however,  from  the  testimony  of  James,  Curry, 
and  appellee,  that  they  owned  some  lands  in 
Letcher  and  Perry  counties  which  they  had 
purchased  of  appellee,  and  to  which  he  made 
them  a  deed  or  deeds,  and  from  all  the  testi- 
mony bearing  on  that  point  it  is  more  than 
probable  that  the  deed  which  Parker  claims 
was  acknowledged  before  him  was  the  deed 
to  the  Letcher  and  Perry  county  lands. 

The  witnesses  StanfiU,  Cole,  and  Davis 
testi^ed  as  to  certain  statements  which  they 
claim  were  made  by  J.  R.  Curry  In  the  ab- 
sence.of  appellant  tending  to  indicate  that  the 
transaction  between  appellee,  James,  and 
Curry  with  respect  to  the  Knox  cdunty  lands 
was  an  individual  matter.  Bat  according  to 
their  testimony,  substantially  all  that  Curry 
said  to  them  with  reference  to  the  Knox 
county  lands  was  that  "we"  bought  them  or 
"our"  lands  of  "his  company,"  referring,  as 
the  witnesses  Inferred,  to  himself  and  James 
as  the  owners.  These  conversations  were 
all  denied  by  Gurry.  Besides,  it  is  a  matter 
of  everyday  occurrence  that  persons  connect- 
ed witn  a  corporation  or  in  control  of  Its 
property,  in  speaking  of  either,  commonly 
refer  to  the  corporation,  Its  property,  or 
business  as  our  property,  our  company,  and 
the  like.  For  this  reason,  officers  or  stock- 
holders of  a  corporation  cannot  be  subjected 
to  personal  liability  for  its  obligations  mere- 
ly because  of  referring  to  it  as  the  witness- 
es mentioned  say  was  done  by  Curry.  Mani- 
festly such  evidence  as  was  thus  furnished 
by  appellee  and  his  witnesses  is  trivial  and 
clearly  insufiJdent  to  establish  his  conten- 
tion of  a  sale  of  the  lands  to  James  and 
Curry  as  individuals. 

Upon  the  other  band,  the  contention  of  ap- 
pellant that  the  sale  made  by  appellee  of 
his  equity  or  Interest  In  the  Knox  county 
lands  was  made  to  the  Knox  County  Coal 
Company  must>  be  accepted  for  the  following 
reasons:  The  deed  appellee  executed  and 
sent  to  J.  R.  Curry  at  Lexington  was  made 
to  the  Knox  County  Coal  Company.  He  caus- 
ed the  writing  creating  the  Knox  County 
Coal  Company  as  a  corporation  to  be  written, 
and  he,  together  with  James  Curry,  signed 
and  acknowledged  It  as  Incorporators  before 
It  was  put  to  record.  He  and  they,  acting 
In  tioncert,  effected  the  organisation  of  thei 


r'corporation.  He  and  thejr  we^  tbe  cmly  sab- 
scrlbers  to  the  stock,  and  tbe  numerous  let- 
ters found  with  the  depoeltlona  of  James  and 
Curry  show  his  oontlnning  and  consistent 
recognition  of  the  corporation  as  the  owner 
of  the  Knox  county  lands,  and  also  show 
bis  persistent  urging  of  Curry  to  make  sales 
of  the  stock,  in  wder  that  he  might  be  re- 
lieved, wltb  what  would  come  to  him  out  of 
such  sales,  of  the  financial  troubles  under 
which  he  was  laboring.  These  letters  also 
show  the  terms  of  the  ccmtract  under  whlcb 
the  lands  were  taken  over  by  the  Knox  Ooun- 
ty  Coal  Company  as  a  corporatlcxi;  and  al- 
though It  is  shown  by  the  testimony  of  both 
James  and  Curry  that  they  rq)eatedly  wrote 
appellee  with  reference  to  the  corporation, 
its  business  and  needs,  it  is  a  significant 
fact  that  not  one  of  these  letters  written  to 
and  received  by  aiq;>ellee  were  made  a  part  of 
his  dQ>osition  or  otherwise  tatroduoed  in 
evidence.  Moreover,  although  the  depositions 
of  James  and  Curry  were  given  after  the 
deposition  of  appellee  was  taken,  he  did  not 
permit  bis  deposition  to  be  retakm  in  rebut- 
tal that  be  might  contradict  amy  statement 
of  fttct  made  is-  theirs.  Another  dream- 
stance  strongly  conducing  to  dlspiove  appel- 
lee's contentlpn  of  a  sale  to  appellant  and 
Curry  la  the  fact  that  on  December  21,  1912, 
six  or  eight  months  after  tbe  Knox  County 
Coal  Company  was  incorporated,  he  gave  to 
W.  T.  Turner  an  order  on  the  coitwratlon 
for  a  certain  sum  of  money,  and  told  him 
at  the  time  that  he  bad  sold  It  the  Knox 
county  coal  lands,  for  whlcb  It  had  not  paid 
him.  On  January  18,  lAlS,  be  gave  a  similar 
order  on  the  Knox  County  Coal  Company  to 
W.  H.  Oleaton,  and  about  the  same  time  yet 
another  to  W.  H.  Davis.  Why  should  be  be 
giving  such  orders  unless  there  bad  been  a 
sale  and  conveyance  of  the  lands  to  the  E^nox 
County  Coal  Company,  and  that  company  was 
owing  him  the  money  for  which  he  later 
sought  to  make  appellant  and  Curry  liable? 
It  also  appears  from  the  evidence  that  appel- 
lee, notwithstanding  his  claim  of  a  sale  of 
the  Knox  county  lands  to  appellant  and  Car- 
ry individually,  April  24,  1912,  endeavored 
to  make  a  sale  of  them  to  Williams  &  Toung 
on  April  25,  1912.  Again,  U  there  was  an 
indebtedness  of  |10,000  from  appellant  and 
Curry  to  him  growing  out  of  a  sale  to  th^n 
as  individuals  of  the  lands,  why  should  he, 
as  the  evidence  shows  was  done,  on  May  8, 
1912,  borrow  of  Curry  money,  secured  by  a 
mortgage  upon  his  property,  Instead  of  ob- 
taining from  him  that  sum  as  a  payment  on 
Curry's  and  appellant's  indebtedness  to  blm 
and  crediting  it  on  the  $10,000  notes  of  tbeln 
whlcb  be  claimed  to  hold.  In  this  connec- 
tion the  farther  inquiry  suggests  Itself:  It, 
as  claimed  by  appellee,  he  was  then  holding 
the  note  of  appellant  and  Curry  for  $10,000 
as  evidencing  the  consideration  they  were  to 
pay  him  for  the  Knox  cntmty  lands,  why,  on 
^ptembev  11.  1912,  did  he  induce   J.  B. 
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Curry  and  hia  brother,  Howard  Onriy,  to  bo- 
come  Ills  Burettes  on  the  note  6t  $2,800  to  the 
Xational  Bank  of  John  A.  Black,  give  them 
a  mortgage  on  his  home,  his  Interest  In  the 
Knox  County  CJoal  Company,  and  assign 
them  a  policy  of  Insurance  on  his  life,  all 
for  the  purpose  of  indemnifying  them 
against  loss  by  reason  of  their  suretyship, 
Instead  of  demanding  of  J.  B.  Oorry  a  pay- 
ment of  that  amount  oa  the  note  of  $10,000, 
and  giving  credit  there<m  for  same?  Why, 
it  may  further  be  asked,  U  the  appellant, 
James,  was,  as  claimed  by  appellee,  jointly 
Uable  with  J.  B.  Curry  to  him  on  the  |10,- 
000  notes  referred  to,  did  appellee,  August 
.9, 1913,  propose  to  buy  from  James  his  Letcher 
and  Perry  county  lands  at  the  price  of  $2,- 
500,  execute  to  him  a  note  therefor  due  one 
year  after  date,  its  payment  to  be  secured 
by  a  lien  retained  In  the  deed  to  be  made  him 
by  James  conveying  the  lauds.  Instead  of 
offering  to  purchase  the  lands  at  $2,500  and 
give  him  credit. for  that  sum  on  the  $10,000 
note? 

It  la  not  to  be  overlooked  that  no  claim 
was  ever  made  by  appellee  that  there  had 
been  a  sale  or  conveyance  of  the  Knox  coun- 
ty lands  to  James  and  Curry,  instead  of  td 
the  Knox  County  Coal  Company,  until  after 
he  was  sued  by  the  National  Bank  of  John 
A.  Black  upon  the  $2,800  note.  The  most 
plausible  reason  appearing  from  the  record 
tor  this  remarkable  change  of  front  on  the 
part  of  appellee  is  furnished  by  the  insolven- 
cy of  the  Knox  County  Coal  Company,  re- 
sulting from  the  inability  of  its  ofDcers  to 
sell  Its  capital  stock,  from  the  proceeds  of 
which  it  had  been  understood  by  all  the  par- 
ties concerned  appellee  was  to  be  paid  the 
$10,000  he  was  to  receive  from  the  corpora- 
tloD  for  bis  options  on  th«  Knox  county 
lands,  and  the  owners  of  the  lands  were  to 
be  paid  their  value.  The  tact  that  appel- 
.lant,  after  the  execution  of  the  $2,800  note 
to  the  National  Bank  of  John  A.  Black,  gave 
Black  as  president  of  the  bank  an  order  on 
J.  R.  Carry  for  $6,000,  or  that  the  order  was 
accepted  by  Curry,  does  not  conduce  to  prove 
a  sale  of  the  Knox  connty  lands  to  Curry  and 
appellant  The  reply  flled  by  the  hank,  and 
Black  as  Ite  president,  to  the  answer  and 
cro!>jB-petltion  of  appellee,  alleges  that  the 
order  was  given  by  appellee  and  accepted 
by  Curry,  as  shown  by  his  accefptance  in- 
dorsed thereon,  with  the  distinct  understand- 
ing between  all  the  parties  that  it  was  to  be 
paid  out  of  moneys  realized  from  the  sale 
of  the  stock  of  the  Knox  County  Coal  Com- 
pany when  made  by  Curry.  This  fact  is  al- 
so established  by  the  depositions  of  Curry 
and  appellant,  and  is  not  contradicted  by  ap- 
pellee or  any  witness  introduced  in  his  be- 
half. The  order  was  not  paid  because  Curry 
was  unable  to  sell  the  stock  of  the  corpora- 
tion. Neither  he  nor  appellant  was  individ- 
ually liable  for  any  part  of  the.  order,  and 


ihe  ftict  that  nothing  waa  paid  on  It  In^oeed 
upon  neither  of  them  any  liability,  conse- 
quently appellee  was  not  entitled  to  a  judg- 
ment against  appellant  or  Curry  by  reaison 
of  the  giving  of  the  order;  nor  did  the  fail- 
ure to  pay  any  part  of  it  have  the  effect  to 
revive  any  liability  upon  their  part  to  ap- 
pellee upon  a  note  for  $10,000,  as,  according 
to  the  evidence,  no  midi  note  was  ever  er* 
ecuted  by  them  or  either  of  them.  The  giv- 
ing of  the  order  by  Curry  was  purely  a  mat- 
ter of  accommodation  to  appellee,  and  was 
wholly  without  cmisideratlon  as  far  as  Carry 
and  appellant  were  individually  concerned. 

Api)eUee's  contention  that  there  was  a  sale 
made  of  his  interest  or  equity  in  the  Knox 
county  lands  to  appellant  and  Curry  ts  not 
only  overthrown  by  the  testimony  of  the  lat- 
ter and  the  numerous  facts  and  circumstances 
we  have  already  commented  on  in  the  opin- 
ion, but  by  his  own  evidence  as  well.  This 
shows  that  though,  according  to  hia  claim, 
the  deed  to  them  as  Individuals  waa  written 
and  mailed  them  on  April  2S,  1012,  his  ad- 
mission that  they  on  the  26th  telephoned  him 
to  hasten  the  execution  of  the  deed  to  the 
corporation,  together  with  the  failure  of 
proof  to  show  that  they  ever  received  the 
deed  to  them  as  Individuals,  must  be  held  to 
manifest  a  failure  by  them  to  accept  the  lat- 
ter deed;  and  the  further  fact  that  appellee 
did,  aa  requested  by  their  telephone  mes- 
sage, at  once  execute  and  send  to  them  the 
deed  to  the-  Knox  County  Coal  Company  dem- 
onstrateathat  the  sale  of  the  lands  was  made 
to  that  company^ 

In  our  opinion  tiie  evidence  foond  in  the 
record  fomisbes  no  anfladent  basis  for  the 
judgment  rendered  by  the  circuit  court; 
hence  that  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  the  circuit  court 
to  set  it  aside  and  dismiss  the  appellee's 
croBft-petition. 


OHIO  BIVER  CONTRACT  CO.  v.  GORDON, 

Judge. 

(Court  of  Appeals  of  Kentucky.   Nov.  24, 1016.) 

1.  Pbohibitioh  «=»34— Tkmporabt  Obdeb— 
ASTrautxrn  bt  Final  Obdbb. 
The  final  order  of  the  Court  of  Appeals,  de- 
nying a  patitiou  for  writ  of  ^robibition,  neces- 
sarily carried  with  it  the  dismissal  of  the  entire 
case,  including  annnlment  of  the  temporary  or- 
der of  prohibition  made  to  preserve  the  statas 
pendina  hearing,  although  no  fonoal  order  waa 
entered  dismiaimg  the  temporary  restraining 
order  when  the  case  was  finally  disposed  of  by 
denial  of  the  writ,  so  that  the  order  of  the  Chief 
Justice,  granting  writ  of  errw  from  the  federal 
Supreme  Court,  directing  that  it  should  operate 
as  a  supersedeas,  did  not  keep  the  temporary 
restrainmg  oriir  in  force  until  the  case  should 
be  finodly  disposed  oC  in  the  federal  t^uprelBe 
Court. 


[£d.  Note.^EV>r  other  cases,  see  Prohibition, 
Cent.  Dig.  i  83 ;   Dec.  Dig.  <8=a3^]  . 
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2.  CotTKTS  «=>807— Writ  o»  Ekbob  fbom  9a- 
PBEMK  CoDBT  or  Urxikd  Staixs— Fxokrai. 
Statutx. 
Where  the  order  of  the  Chief  Justice  of  the 
Court  of  Appeals,  granting  writ  of  error  from 
the  United  States  Supreme  Court,  mere^  fol- 
lowed the  federal  statute  (Bev.  St.  U.  S.  {1007 
[Gpmp.  St  1913,  S  166$),  petitioner's  failure  to 
subsequently  comply  with  the  statute  by  lodg- 
ing a  copy  of  the  writ  of  error  in  the  clerk's  of- 
fice for  respondent's  use  did  not  aflect  the  va- 
lidity of  the  Chief  Justice's  order  that  the  writ 
of  error  should  operate  as  a  supersedeas. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  li  1081-1084;   Dee.  Dig.  <8=s>397.] 

8.  COITBTS    «=»397  —  JUBISDICTIOir  —  Bbbob' 
FBOU  FKDBRAI,  STJ7BSMK  COUBT. 

Where  the  Chief  Justice  of  the  Court  of 
Appeals  has  allowed  writ  of  erro^  from  the  fed- 
«nl  Supreme  Court,  the  Court  of  Appeals  has 
no  jurisdiction,  under  the  well-recognized  rules 
of  appellate  practice,  to  vacate  the  order  grant- 
ing writ  of  error  and  directing  that  It  operate 
as  a  supersedeas;  if  the  order  was  erroneous 
»r  the  federal  statute  not  subsequently  compUed 
with  by  itetitioner,  it  was  for  the  federal  Su- 
preme Court  to  pass  upon  such  questions. 

[Ed.  Note,— For  other  cases,  see  Courts,  Cent 
Dig.  Sf  1081-10S4J    Dec  Dig.  «a=>897.] 

Petltloa  for  writ  of  prohibition  by  the 
Ohio  River  Contract  Company  against  Thom- 
as R.  Gordon,  Judge.  The  petition  was  over- 
ruled and  the  vrrit  denied,  and  petitioner  ap- 
pealed, presenting  Its  petition  for  writ  of 
error  from  the  United  States  Supreme  Court, 
which  was  allowed,  and  respondent  moves  to 
dissolve  the  temporary  restraining  order  en- 
tered upon  filing  of  the  petition  for  writ  of 
prohibition,  and  to  vacate  and  set  aside  so 
much  of  the  order  allowing  the  writ  of  error 
as  provided  that  It  should  operate  aa  a  su- 
persedeas.   Motions  overruled. 

See,  also,  186  S.  W.  178. 

J.  P.  Hobson  &  Son,  of  Frankfort,  and 
Richards  &  Harris,  of  Louisville,  for  peti- 
tioner. Matt  O'Doherty  and  O'Doherty  & 
Yonts,  all  of  LoulaviUe,  for  respondent 

MILLERy  a  J.  This  was  an  original  pro- 
ceeding in  this  court  by  the  Ohio  River  Con- 
tract Company,  as  petitioner,  to  prohibit 
Thomas  B.  Qordon,  Judge  of  the  Jefferson 
circuit  court,  from  proceeding  with  the  trial 
of  the  caiie  of  John  J.  Haines  v.  Ohio  River 
Contract  Company,  then  pending  in  Judge 
Gordon's  court 

Haines's  suit  was  for  damages  for  person- 
al Injuries  received  by  him  while  working 
for  the  petitioner  in  the  construction  of  a 
lock  and  dam  in  the  Ijouisville  &  Portland 
Canal,  upon  land  which  was  the  property  of 
the  United  States,  and  the  petitioner  claimed 
the  state  court  was  without  Jurisdiction  to 
try  the  case,  for  that  reason.  Upon  the  fil- 
ing of  the  petition  for  the  writ  of  prohibition, 
this  court  entered  an  order  on  February  29, 
1916,  whereby  Judge  Gordon  was  "tempo- 
rarily restrained  and  prohibited  from  pro- 
ceeding further"  with  Raines's  action,  "untU 
the  furth»  orders  of  this  court"  Ttais  was 
the  usual  order  entered  In  eases  of  this  cbar- 


acter  for  flie  purpose  of  preserving  the  status 
until  the  application  for  the  writ  could  be 
heard  upon  its  merits.  On  May  26,  1916^ 
pursuant  to  an  opinion  then  filed,  and  report- 
ed in  170  Ky.  412,  186  S.  W.  178,  the  petition 
for  the  writ  of  prohibition  was  overruled 
and  the  writ  was  denied,  at  the  cost  of  the 
petitioner.  No  formal  order  was  entered, 
however,  dismissing  the  temporary  restrain- 
ing order  of  February  29,  1916,  above  refer- 
red to.  On  June  27, 1916,  the  petitioner,  the 
Ohio.  River  Contract  Company,  presented  to 
the  Honorable  W.  B.  Settle,  acting  Chief  Jus- 
tice of  this  court,  its  petition  for  a  writ  of 
error  from  the  United  States  Supreme  Court 
to  the  Court  of  Appeals  of  Kentucky,  together 
with  its  bond  conditioned  according  to  law, 
praying  that  the  writ  of  error  be  allowed, 
that  the  citation  be  signed  and  granted,  that 
the  bond  be  approved,  and  that  "such  bond 
may  operate  as  a  stay  of  the  proceedings  in 
said  Jefferson  circuit  court"  Thereupon  the 
acting  Chief  Justice  made  the  following  in- 
dorsement upon  the  petition: 

"l^e  writ  of  error  as  prayed  for  In  the  for»- 
going  petition  is  hereby  allowed  this  27th  of 
June,  1916,  the  writ  of  error  to  operate  as  a 
supersedeas ;  and  the  bond  for  costs  is  fixed  in 
the  sum  of  five  hundred  ($500.00)  dollars;  and 
the  same  being  tendered  herewith,  is  approved. 
Dated  at  Frankfort  Ky..  this  27th  day  of  June, 
1916.  W.  E.  Settle,  Acting  Chief  Justice  Court 
of  Appeals  of  Kentucky." 

The  proceedings  under  the  writ  of  error- 
were  continued  by  having  the  record  copied 
and  filed  in  the  oflice  of  the  derk  of  the 
United  States  Supreme  Court,  where  the 
hearing  of  the  writ  of  error  Is  now  pending. 

On  November  1,  1916,  the  respondent  Gor- 
don, pursuant  to  notice,  moved  this  court: 
(1)  To  dissolve  the  temporary  restraining 
order  which  was  issued  herein  on  February 
29,  1916;  and  (2)  to  vacate  and  set  aside 
so  much  of  the  order  of  June  27, 1916,  allqw- 
ing  the  writ  of  error,  as  provides  that  the 
writ  of  error  shall  operate  as  a  supersedeas. 

[1]  1.  We  nnderstand  the  contention  of 
the  petitioner  to  be  that  the  order  of  act- 
ing Chief  Justice  Settle,  directing  that  the 
order  granting  the  writ  of  error  should  opei^ 
ate  as  a  supersedeas,  had  the  effect  of  keep- 
ing the  temporary  restraining  order  In  force 
until  the  case  should  be  finally  disposed  of  In 
the  Supreme  Court  of  the  United  States. 
This  contention  is  based  upon  the  fact  that 
no  formal  order  was  entered  dismissing  the 
temporary  restraining  order  when  the  case 
was  finally  disposed  of  by  the  denial  of  the 
writ 

We  do  not  so  understand  the  effect  of  the 
final  order  of  this  court  denying  complain- 
ant's petition  for  the  writ  of  prohibition.  It 
should  not  be  overlooked  that  the  temporary 
restraining  order  was  Issued  only  for  the 
purpose  of  preserving  the  status  of  the  case 
pending  the  trial,  and  until  some  further  or 
final  order  should  be  made.  It  expressly  so 
declares.     So,   when   the   case   was   finally 
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heard  and  the  wilt  of  prohibition  wu  de> 
aled,  tbat  was  the  final  order  In  the  caae 
(CItU  Oode,  i  476),  and  necessarily  carried 
with  It  a  dismissal  of  the  entire  case,  In- 
cluding the  annulment  of  the  temporary 
order  of  prohibition.  Any  other  view  must 
necessarily  hold  that  the  temporary  writ  of 
prohibition  was  In  eflFect  after  the  final  writ 
of  prohibition  had  been  denied — a  position 
that  cannot,  with  reason,  be  maintained. 

In  the  late  case  of  Potter  v.  fonts,  172 
Ky.  132,  188  S.  W.  1050,  the  clerk  had  grant- 
ed a  temporary  Injunction,  and  upon  the 
trial  the  circuit  court  dismissed  the  petition, 
bnt  did  not  formally  discharge  the  temporary 
Injunction.    In  that  case  this  court  said: 

"The  dismissal  of  the  petition  ended  the  case, 
and  necessarily  operated  as  a  dissolntion  of  the 
Injunction  granted  by  the  clerk.  The  case 
could  not  be  pending  for  one  purpose  after  it 
had  been  dismissed  for  all  purposes." 

Our  conclusion  is  that  the  temporary  or- 
der of  prohibition  of  February  20,  1916,  was 
annulled  and  discharged  by  the  final  order 
denying  the  writ  of  prohibition ;  and,  as  It 
is  not  now  In  force,  no  further  order  la  nec- 
essary, or  will  be  entered,  In  the  premises. 
The  first  motion  is  therefore  overruled. 

[2]  2.  Section  1007  of  the  United  States 
Bevised  Statutes  reads  as  follows: 

"In  any  case  where  a  writ  of  error  may 
be  a  supersedeas,  the  defendant  may  obtain  such 
supersedeas  by  serving  the  writ  of  ^rror,  by 
lodging  a  copy  thereof  for  the  adverse  party  in 
the  clerk's  office  where  the  record  remains,  with- 
in sixty  days,  Sundays  ezdnsive,  after  the  ren- 
dering of  the  judgment  complained  of,  and  ^v- 
ing  the  security  required  by  law  on  the  issuing 
of  the  citadoD,.  But  if  be  desires  to  stay  process 
on  the  judgment,  he  may,  having  served  his  writ 
of  error  as  aforesaid,  give  the  security  refuired 
by  law  within  sixty  days  after  the  rendition  of 
such  judgment,  or  afterward  with  the  permis- 
sion of  a  justice  or  judge  of  the  appellate  court. 
And  in  such  eases  where  a  writ  of  error  may  be 
a  supersedeas,  execution  shall  not  issue  until  the 
expiration  of  ten  days."  4  Fed.  Sts.  Ann,  p. 
618. 

Olie  order  of  June  27, 1916,  was  entered  un- 
der the  authority  of  the  federal  statute,  above 
quoted.  It  appears,  however,  that  no  copy  of 
the  writ  of  error  was  lodged  in  the  office  of 
the  clerk  of  this  court  for  the  adverse  party. 
It  Is  therefore  claimed  by  the  respondent 
tbat  the  federal  statute  has  not  been  com- 
piled with,  and  that  this  court  was  therefore 
without  pow»  to  direct  that  the  writ  of  error 
sbonld  operate  as  a  supersedeas.  This  con- 
clusion, however,  does  not  follow  from  the 
premise.  It  will  be  noticed  that  the  order 
of  June  27, 1916,  merely  followed  the  federal 
statute,  at>ove  quoted;  and  we  do  not  see 
bow  the  fallnre  of  the  petitioner  to  subse- 
auently  comply  with  the  statute,  by  lodging 
a  copy  of  the  writ  of  error  In  the  clerk's 
office  for  the  nse  of  the  respondent,  can  In 
any  way  affect  the  validity  of  the  order.  The 
order  was  not  In&dvertently  made. 

[3]  Moreover,    nnder   the   weU-ieoognlzed 


roles  of  aroeOate  pracUoe^  we  do  not  un- 
derstand that  this  court  now  has  Jurisdiction 
to  vacate  the  order  of  Jane  27, 1916. 

In  Newman's  Pleading  &  Practioe  (2d  Bd.) 
i  681,  it  is  said: 

"The  effect  of  an  appeal  is  to  remove  the  cause 
to  the  higher  forum  and  to  continue  the  proceed- 
ings there.  A  cause  cannot  progress  at  the 
same  time  In  the  inferior  and  appellate  tribunal. 
It  follows  therefore  that  when  an  appeal  has 
been  taken  the  case  is  no  longer  pending  in  the 
lower  court ;  its  authority  is  terminated ;  and 
no  further  steps  can  be  taken  there,  except  by 
way  of  amendment  or  correction  of  the  record 
for  the  purpose  of  taking  the  corrected  record 
before  the  Court  of  Appeals  by  certiorari  or 
subpoena  duces  tecum^  and  thus  enabUng  that 
court  to  correctly  decide  the  case." 

The  rule  Is  stated  in  3  0.  J.  p.  1262,  as 
follows: 

"Jurisdiction  of  the  cause  is  not  transferred 
to  the  appellate  court,  but  remains  in  the  trial 
coort  until  the  appeal  or  proceeding  in  error  is 
perfected  in  accordance  with  the  statutory  pro- 
visions on  the  subject.  On  the  other  hand,  as 
soon  as  the  appeal  or  proceeding  in  error  is  per- 
fected, ttie  jurisdiction  of  the  appellate  court 
attaches,  and  that  of  the  trial  court  ceases,  as 
far  as  the  subject-matter  of  the  appeal  or  pro- 
ceedlnjg  in  error  is  concerned.  And,  when  the 
jurisdiction  of  the  appellate  court  has  attach- 
ed, it  may  permit  the  subsequent  periormance 
of  any  act  to  periect  the  appeal  which  is  not 
flal  to  ■ ■  -     -■  - 


its  jurisdiction  and  which  was  un- 
intentionally omitted. 

"Generally,  when  appellant  has  given  his  no- 
tice of  apipeal  or  filed  his  affidavit,  and  has  giv- 
en a  satisfactory  bond  or  undertaking,  when 
this  is  required,  or  when  a  writ  of  error  has 
been  duly  issued  and  returned,  and  not  until 
then,  he  has  done  substantially  all  that,  is  re- 
quired of  him  to  give  the  appellate  court  juris- 
diction." 

In  Keyser  v.  Farr,  106  U.  S.  266,  26  Ii.  Bd. 
1026,  after  the  bond  had  been  accepted  and 
the  case  had  actually .  been  entered  in  the 
Supreme  CJourt  of  the  United-  States,  the 
trial  court  vacated  its  order  granting  the 
appeal,  and  the  appellee  moved  a  dismissal 
of  the  appeal  for  that  reason.  It  was,  how- 
ever, denied.  See,  also.  Draper  v.  Davis,  102 
U.  S.  370,  26  L.  Ed.  121.  And,  In  McKay  v. 
Neussler,  148  Fed.  86,  78  C.  C.  A.  164,  It  was 
held  by  the  United  States  Circuit  Court  of 
Appeals  that,  by  the  allowance  of  a  writ  of 
error  and  supersedeas,  the  lower  court  lost 
Jurisdiction  to  correct  an  error  In  the  record, 
even  though  apparent  on  the  face  thereof. 

If  the  order  of  June  27,  1916,  was  errone- 
ous, or  if  the  statute  was  not  subsequently 
complied  with,  it  is  for  the  Supreme  Court 
of  the  United  States,  the  forum  in  which 
the  appeal  is  pending,  to  pass  upon  those 
questions.  That  practice  was  followed  in 
Kitchen  v.  Randolph,  93  U.  S.  86,  23  L.  Ed. 
810,  and  in  Sage  v.  Central  R.  Co.,  93  U.  S. 
412,  23  L.  Ed.  933,  relied  upon  by  respondent. 
See,  also,  Title  Guaranty  &  Surety  Co.  v. 
United  States,  222  U.  S.  401,  82  Sup.  Ct  168, 
66  Ii.  Ed.  248. 

The  second  motion  is  also  orermled. 
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CITT  OP  ASHt.AND  v.  CITT  OP  CAT- 

LETT8BURG  et  al. 

(Coort  of  Appeals  of  Kentucky.    Nor.  23,  1916.) 

1.  DouiciijE  d=>4(2>— Ohanqk  oi-  Bxsidknob 
—Intent. 

Mere  change  of  residence  is  not  of  itself 
the  proof  of  a  change  of  domicile,  unless  accom- 
panied by  an  express  or  implied  intention  to 
abandon  the  old  domicile  and  acquire  a  new 
domicile,  and  one  may  reside  for  pleasure  or 
health  in  one  place  without  forfeiting  his  domi- 
cile or  legal  residence  in  another  place,  as  it  is 
not  residence  alone,  but  the  intention  of  the  per- 
son conjoined  vitb  residence  that  determines 
"domicile"  (citing  Words  and  Phrases,  Second 
Series,  Domicile). 

[£3d.  Note.— For  other  cases,  see  DomicUe, 
Cent  Dig.  SJ  9,  22;  Dec.  I>ig.  <e5»4(2).]    ■ 

2.  DoiaoiUE  «=>2  —  Distinction  BrrwEacN 

"DOUIOILB"    AND    "LCOAI.    BKSIDKNCE"    — 

"Actual  Residknce." 
There  is  a  distinction  between  a  legal  resi- 
dence or  domicile  and  an  actual  residence;  a 
legal  residence  consisting  of  facts  and  int«nt, 
and  when  once  fixed  requires  both  facts  and  in- 
tention to  change  it,  but  as  contradistinguished 
from  a  legal  residence,  one  may  have  an  actual 
residence  in  another  place  without  surrendering 
his  legal  residence,  provided  he  does  not  int«ad 
to  do  ao. 

[Bd.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  g  2;   Dec.  Dig.  <Ss>2. 

For  other  definitions,  gee  Words  and  Phrases, 
First  and  Second  Series,  Actual  Residence; 
Legal  Residence.] 

3.  Domicile    «=34(2!)— Rcsidkncb— ClHiANaB— 
Intent. 

A  removal  not  CMitemplatin^  an  absence 
from  a  former  domicile  for  an  mdefinlte  and 
uncertain  time  does  not  change  the  domicile,  so 
that  one's  place  of  residence  prima  facie  is  his 
domicile,  unless  there  is  some  motive  for  that 
residence  not  inconsistent  with  a  clear  intention 
to  retain  a  permanent  residence  in  another 
place. 

[Ed.  Note. — For  other  cases,  see  Domicile, 
Cent.  Dig.  §{  9,  22;   Dec  Dig.  «S==4(2).] 

4.  DoiuciLE  ^»10— Change  or  Residencb— 
Intent— Evidence. 

In  determining  whether  one  changing  bis 
actual  residence  intended  thereby  to  change  his 
legal  residence  or  domicile,  the  party's  own  ex- 
pressed intention  cannot  have  a  controlling 
effect;  where  there  is  a  conflict  between  his 
expressed  intention  and  his  conduct,  the  latter 
will  usually  control. 

lEd.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  S  39;    Dec.  Dig.  <S=>10.] 

5.  Domicile  ®=»10— Fobmeb  Rebidenob— In- 
tent—Sufficienct  OK  Evidence. 

In  an  action  by  an  administratrix  against 
a  city,  wberMn  deceased  formerly  resided  and 
the  city  in  which  he  actually  resided  at  the  time 
of  his  death,  to  compel  them  to  litigate  their 
claims  against  the  state  for  taxes,  so  that  she 
might  know  to  which  city  she  was  liable,  evi- 
dence held  to  sustain  a  finding  that  deceased  for 
the  6  years  next  l>efore  his  death  was  a  legal 
resident  of  the  city  in  which  he  formerly  re- 
sided. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent  Dig.  $  38;    Dec.  Dig.  «=»10.] 

Appeal  from  Circuit  Court,  Boyd  County. 

Action  by  Mra  Ceres  Prlcttard,  adminis- 
tratrix,' of  Columbus  Prichard,  deceased, 
against  tbe  Ci^  of  Ashland,  City  of  Gatr 
lettsburg,  and  Board  of  BducatlMi  of  City 


of  Gatlettsbnrg,  to  retjulre  tiiem  to  litigate 
their  claims,  so  that  the  plaintiff  might  know 
to  whom  she  was  liable  for  taxes.  Judgment 
fop  City  ot  Catlettsburg  and  Board  of  Edu- 
cation of  City  of  Catlettsburg,  and  City  of 
Ashland  appeals.   Affirmed. 

John  T.  Dlederich  and  D.  H.  Putnam,  both 
of  Ashland,  for  appellant  D.  M.  Howerton, 
of  Catlettsburg,  for  appellees. 

CLARKE,  J.  Columbus  Prichaid  died  on 
August  22,  1914,  a  resident  of  Boyd  county, 
Ky.,  and  after  his  death  It  developed  that  he 
was  the  owner  and  possessed  of  $40,000  in 
personal  property  that  had  not  been  assessed 
for  taxation  for  the  6  years  next  before  his 
death.  The  cities  of  Ashland  and  Catletts- 
burg and  the  board  of  education  of  Catletts- 
burg each  asserted  claim  against  his  estate 
for  taxes  upon  this  sum  for  that  period.  His 
administratrix,  Mrs.  Ceres  Prichard,  filed 
this  action  in  tbe  Boyd  circuit  court  making 
both  cities  and  said  board  of  education  par- 
ties, and  asking  that  they  be  required  to  set 
up  and  litigate  their  respective  claims  in  or- 
der that  she  might  know  in  whidi  city  she 
was  liable  fpr  taxes. 

The  only  question  involved  is  the  legal  res- 
idence or  domicile  at  the  decedent  for  the  5 
years  preceding  his  deatb.  Tbe  domicile  of 
an  individual  has  been  the  frequent  subject 
of  litigation,  and  the  law  with  reference 
thereto  has  been  clearly  defined  and  is  thor- 
oughly established,  but  the  application  of  the 
law  to  tbe  particular  facts  of  a  case  is  fre- 
quently a  very  difBcmlt  prop<isition.  It  is 
conceded  In  the  Instant  case  that  Mr.  Pricb- 
ard's  actual  and  legal  residence  was  in  Cat- 
lettsburg for  some  30  or  40  years  prior 
to  1907,  when  he  sold  his  home  in  Catletts- 
burg and  moved  with:  his  son  and  daughter- 
in-law  into  a  home  in  Ashland  that  he  had 
built  for  his  son,  who  was  his  only  child, 
and  who  was  engaged  in  business  In  Ashland. 
It  Is  contended  for  appellant  that  by  selling 
his  home  in  Catlettsburg  and  moving  into 
the  home  in  Ashland,  decedent  transferred 
his  legal  as  well  as  his  actual  residence  from 
Catlettsburg  to  Ashland.  Decedent  did 
change  his  place  of  abode  in  1907  from  Cat- 
lettsburg to  Ashland,  but  whether  or  not 
he  made  a  like  change  in  his  domicile  i.<! 
the  particular  question  before  us. 

[1]  Upon  this  subject  we  find  in  volume 
2  of  Words  and  Phrases  (Second  Series)  p. 
137,  the  following: 

"Mere  change  of  residence  is  not  of  itself 
proof  of  a  change  of  domicile  unless  accompanied 
by  an  intention,  express  or  implied,  to  abandou 
the  old  domicile  and  acquire  a  new  one.  With- 
in tbe  principle  of  law  declared  in  the  decisions, 
a  person  may  reside  for  pleasure  or  health  in 
one  place  without  forfeiting  or  surrendering  his 
domicile  or  legal  residmce  in  another,  if  he  so 
intends.  It  is  not  residence  alone,  but  it  is 
the  intention  of  tbe  person,  expressed  or  implied 
from  the  facts  in  evidence,  cmijoined  with  resi- 
dence, that  determines  domicile.     Every  person 


4ts>For  other  cases  sea  asm*  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indssaa 


Digitized  by  LjOOQIC 


Ky.) 


crrr  op  ASHLAin)  v.  oitt  of  oATMrrrsBUEO 


4S5- 


sui  jnris  and  capable  of  controlling  his  person- 
al movements  may  change  his  domicile  at  pleas- 
ure, but  a  chan^  of  domicile  InTolves  intention 
as  the  dominant  factor." 

[2]  Numerous  authorities  are  dted  in  sup- 
port of  this  text,  among  wblcb'  la  the  case 
of  Tipton  V.  Tipton,  87  Ky.  245,  8  S.  W.  440, 
10  Ky.  Law  Rep.  252,  where  this  court,  in 
distinguishing  between  legal  and  actual  resi- 
dence, said: 

"There  ia  a  broad  distinction  between  a  legal 
and  actual  residence.  A  legal  residence  [domi- 
cile] cannot,  in  the  natare  of  things,  coexist 
in  the  same  person  in  two  states  or  countries. 
He  must  have  a  legal  residence  somewhere. 
•  •  *  The  law  will,  from  facts  and  circum- 
stances, fix  a  legal  residence  for  him,  unless 
he  voluntarily  fixes  it  himself.  Hia  legal  resi- 
dence consists  of  tact  and  intention;  both  must 
concur;  and  when  his  legal  residoice  is  once 
fixed,  it  requires  both  fact  and  intention  to 
diange  it.  .  As  oontradistingnished  from  his 
legal  residence,  he  may  have  an  actual  resi- 
dence in  another  state  or  country.  He  may 
abide  in  the  latter  without  surrendering  his 
legal  residence  in  the  former,  provided  he  so 
intends." 

[3]  Another  statement  of  the  particniar 
phase  of  the  law  of  domicile,  with  which  we 
are  now  concerned,  that  is  often  quoted,  is 
the  following  from  Jacobs'  Law  od  Domicile, 
p.  378: 

"A  removal  whidi  does  not  contemplate  an 
absence  from  the  former  domicile  for  an  ind^- 
nite  and  uncertain  time  is  not  a  change  of  it. 
But  when  there  is  a  removal,  unless  it  can  be 
shown  inferred  from  circumstances  that  it  was 
for  some  particniar  purpose  expected  to  be  only 
of  a  temporary  nature,  or  in  tilie  exercise  of 
some  particular  profession,  office,  or  calling, 
it  does  change  the  domicile.  The  result  is  that 
the  place  ef  residence  is  prima  facie  the  domi- 
cile, unless  there  be  some  motive  for  that  resi- 
dence not  inconsistent  with  a  clearly  establish- 
ed Intention  to  retain  a  permanent  residence  in 
another  place." 

[4]  It  follows  that  altbonj^  decedent 
changed  bis  actual  residence  from  Catletts- 
bnrg  to  Ashland  in  1907,  he  did  hot  change 
his  legal  residence  or  domicile  unless  he  in- 
tended 80  to  do,  and  his  intention  in  the 
final  analysis  is  really  the  only  question  in 
issue,  and  in  determining  this  issue  the  par- 
ty's own  expressed  intention  cannot  have  a 
controlling  effect;  where  there  is  a  conflict 
between  his  intention  as  expressed  and  as 
exhibited  by  liis  conduct,  the  latter  will  usu- 
aUy  control.  Saunders  t.  City  of  Flemlugs- 
bnrg,  163  Ky.  682,  174  S.  W.  51. 

[t]  With  this  statement  of  the  law  of  dom- 
icile before  ns,  which  we  conceive  is  a  cor- 
rect statemoit  of  as  much  of  that  law  as  is 
applicable  to  this  case,  we  will  now  consider 
the  evidence  as  to  decedent's  intention.  As 
expressed  by  him  npon  all  occasions  when  he 
bad  In  mind  the  distinction  between  actual 
and  legal  residence,  the  evidence  is  nnani- 
mouB  that  Mr.  Prichard  intended  his  legal 
residence  should  remain  in  Catlettsbnrg.  As 
was  stated  by  his  daughter-in-law,  Mrs. 
Ceres  Prichard,  whose  testimony  seems  to 
have  been  entirely  Impartial,  although  she 
testified  as  a  witness  for  appellant,  "when- 
erer  yon  talk  of  borne  to  father,  Cattetts- 


burg  meant  home  to  him."  His  purpose  or. 
motive  in  moving  to  Ashland  from  Catletts-. 
burg  is  equally  as  free  from  doubt,  for  it  is 
concluslTely  shown  that  having  himself  re- 
tired from  business  after  bis  wife  died  in 
1900,  bis  son  and  only  child  being  engaged  in 
business  in  the  nearby  city  of  Ashland,  it 
was  the  desire  of  the  father,  son,  and  daugh- 
ter-in-law to  live  together;  that  as  a  result 
of  this  desire,  the  son  and  daughter-in-law 
were  induced  by  the  father  to  leave  their 
home  in  Ashland  and  come  to  live  with  him 
in  his  home  in  Catlcttsburg,  although  the 
father  was  not  actively  engaged  in  business 
at  either  place,  while  the  son  was  engaged 
In  business  in  Ashland.  In  deference  to  the 
father's  desire  to  reside  in  Catlettsburg,  they 
lived  there  for  7  years,  although  this  arrange- 
ment was  inconvenient  to  and  not  in  accord 
with  the  wishes  of  the  son  and  daughter-in- 
law,  and  only  after  7  years  of  solicitation  by 
the  son  and  daughter-in-law  did  Mr.  Prichard 
consent  to  sell  his  home  in  Catlettsburg  and- 
go  to  live  with  them  in  their  home  in  Ash- 
land. Nor  was  there  any  difference  in  13w 
tax  rates  of  the  two  cities  that  can  be  said 
to  furnish  a  motive  for  the  change,  which  in- 
some  cases  has  been  held  to  be  the  reason 
for  attempt  to  maintain  or  establish  a  fiction- 
al domicile  at  another  place  than  the  place 
of  actual  residoice. 

Ashland  and  Catlettsburg  are  quite  close 
together;  in  fact,  so  close  as  to  be  almost,  if 
not  quite,  adjacent  to  each  other.  After  Mr. 
Prichard  moved  to  the  home  in  Ashland  he 
continued  to  spend  much,  if  not  the  greater 
part,  of  eadi  day  in  Catlettsburg  In  the  same 
places  that  had  been  attractive  to  him 
throughout  his  business  life.  He  registered 
and  voted  in  Catlettsburg  every  year  in  which 
he  registered  or  voted  at  the  same  place  as 
he  had  done  for  more  than  30  years,  and  he 
never  registered  or  voted  or  attempted  to 
register  or  vote,  at  any  time,  in  Ashland, 
Such  personal  property  as  he  listed  for  taxa- 
tion, he  listed  each  year  in  Catlettsburg,  and 
he  never  listed  any  personal  property  for 
taxation  in  any  year  in  Ashland,  although 
the  tax  rate  was  practically  the  same  in  each 
place.  He  never  did  any  act  so  far  as  we 
can  discover  from  the  record  inconsistent 
with  his  expressed  intention  of  retaining  his 
legal  residence  in  Catlettsburg  except  to  eat 
and  sleep  in  the  home  of  his  son  and  daugh- 
ter-in-law under  an  arrangement  whereby  he 
paid  all  the  household  expenses,  which  was 
but  a  continuation  of  the  arrangement  tbat 
had  existed  during  the  7  or  8  years  that 
his  son  and  daughter-in-law  had  lived  with 
him  in  his  home  in  Catlettsburg,  and  this 
fact  alone  is  clearly  insufficient  to  change 
his  domicile,  as  it  is  only  the  "fact"  and 
but  one  circumstance,  and  the  only  cir-: 
cumstance  showing  intention  to  change  his 
domicile,  while  every  other  circumstance 
proves  a  different  intention.  So  that  in  this 
case  It  can  hardly  be  said  there  Is  any  coo- 
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flict  between  the  expressed  Intention  and  the  [  117  E7.  433,  78  8.  W.  213,  25  Ky.  Taw  Bep. 


conduct  of  decedent,  alttaongb  he  registered 
at  hotels  when  away  from  the  county  upon 
two  occasions  as  from  Ashland  and  said  up- 
on several  occasions  that  Aahland  was  a  nice 
city  in  whtdi  to  live,  since  these  were  but 
expressions  with  reference  to  his  place  of 
abode  as  dlstingnlshed  from  domicile. 

Counsel  for  appellant,  however,  contend 
that  the  fact  that  he  continued  his  abode  at 
the  home  of  hla  son  and  daughter-in-law  tn 
Ashland  from  1907  until  the  time  of  bis 
death,  without  any  place  of  abode  in  Cat- 
lettsbnrg,  is  conclusive  evidence  that  there 
was  an  absence  of  any  present  intention  up- 
on the  part  of  Mr.  Prichard  of  ever  return- 
ing to  Catlettsburg,  or  of  ever  living  any 
place  except  in  the  home  in  Ashland,  and 
that  whatever  intention  he  may  have  had,  if 
any,  of  returning  to  Catlettsburg  or  going 
elsewhere  was  but  a  floating  Intention,  and 
too  indefinite  to  support  a  legal  residence  at 
any  place  other  than  his  actual  residence, 
and  this  is  the  only  view  of  the  facts  of  this 
case  which  presents  any  real  trouble. 

In  many  cases  an  attempt  to  maintain  a 
legal  residence  at  an  old  homfe  after  a  (^ange 
to  a  new  place  of  abode  has  been  denied  np- 
<m  the  ground  that  the  intention  to  return 
was  tpo  indefinite  to  be  more  than  what  is 
frequently  called  a  fioating  Intention,  and  not 
sufficient  to  support  the  claim,  and  we  are 
not  disposed  to  question  the  soundness  of 
any  of  these  cases  upon  the  facta  Involved; 
bat  we  do  not  think  that  the  facts  of  those 
cases  are  entirely  analogous  to  the  facts  of 
this  case.  In  the  decision  of  a  question  of 
domicile,  it  is  hardly  possible  that  a  decision 
In  one  case  can  be  of  much  value  in  the  de- 
cision of  another,  for  the  question  la  always 
one  of  fact,  depending  upon  all  the  facts  tn  evi- 
dence, and  but  slight  differences  in  any  two 
cases  will  Justify  and  may  demand  contrary 
conclusions.  Upon  this  question  Mr.  Justice 
Cooley,  In  volume  1  of  his  work  on  Taxa- 
tion &i  Ed.)  p.  641,  says: 

"No  exact  definition  can  be  given  of  domicile: 
it  depends  upon  no  one  fact  or  combination  of 
circumstances,  but  from  the  whole,  taken  to- 
gether, it  must  be  determined  in  each  particular 
case.  It  is  a  maxim  that  every  man  must  have 
a  domicile  somewhere,  and  also  that  be  can  have 
but  one.  Of  course,  it  follows  that  this  exist- 
ing domicile  continues  until  be  acquires  another; 
and  vice  versa,  by  acquiring  a  new  domicile  he 
relinquishes  a  former  one.  From  this  view  it 
is  manifest  that  very  slight  circumstances  must 
often  decide  the  question.  It  depends  upon  the 
preponderance  of  evidence  in  favor  of  two  or 
more  places;  and  it  may  often  occur  that  the 
evidence  of  fact  tendinfr  to  establish  the  domi- 
cile in  one  place  would  bo  entirely  conclusive 
were  it  not  for  the  existence  of  facts  and  cir- 
cumstances of  a  still  more  condusive  and  de- 
cisive character  which  fix  it  beyond  question  in 
another.  So  on  the  contrary  very  slight  cir- 
cumstances may  fix  one's  domicile,  if  not  con- 
trolled by  more  conclusive  facts  fixing  it  in 
another  place." 

This  text  has  been  approved  by  thla  court 
In  the  cases  of  City  of  Lebanon  T.  Biggers, 


1528,  and  Inter-Southern  Ufe  Ins.  Oo.  ▼.  Mll- 
Uken,  149  Ky.  616,  149  S.  W.  875,  and  many 
other  cases.  In  fact  It  is  recognized  In  the 
dedsions  of  all  cases  upon  this  question,  and 
we  do  not,  therefore,  deem  it  necessary  to 
take  up  separately  the  cases  upon  which  ap- 
pellant relies,  but  we  ^Mt^^  this  case  is  dis- 
tinguishable  from  those  cases  by  the  f&ct 
that  decedent's  natural  desire  to  live  with  his 
son  and  daughter-in-law  is  dearly  shown  to 
be  his  only  reason  for  reluctantly  consenting 
to  live  outside  of  Catlettsburg,  and  that  their 
home  was  so  near  to  Catlettsburg  as  to  per- 
mit him  to  live  with  them,  and  at  the  same 
time  exercise  his  every  right  and  duty  as  a 
citizen  of  Catlettsburg,  together  with  the 
fact  that  he  did  continue  to  spend  a  part  of 
nearly  every  day  in  that  dty,  to  maintain 
the  same  interest  in  its  welfare  and  to  ex- 
ercise there  his  rights  and  duties  of  dtlzen- 
ship  as  he  had  always  done.  And  we  feel 
we  may  consistently  say  from  the  evidence 
here  that  Mr.  Prichard  at  all  times  had  a 
"present  intention  of  returning"  to  Catletts- 
burg at  any  time  the  arrangement  by  which 
he  was  staying  in  the  home  of  liis  son  and 
daughter-in-law,  which  was  not  his  home, 
but  theirs,  became  unsatisfactory,  and,  this 
being  so,  although  he  remained  in  their  home 
for  7  or  8  years,  it  cannot  be  said  to  have 
been  his  permanent  home  or  more  than  a 
temporary  abiding  place. 

Upon  all  of  the  facts  of  this  particalar 
case  we  do  not  think  the  chancellor  erred  in 
holding  that  Mr.  Prichard  for  the  5  years 
next  before  his  death  was  a  legal  resident  of 
the  city  of  Catlettsburg,  and  the  judgment  ia 
affirmed. 


TUDOR  T.  CITY  OP  L0UISVII1<B  et   aL 
(Court  of- Appeals  of  Kentndty.    Nov.  28,  ISlft) 

1.  Plkadino  «=9S74— Issukb— Pboof. 

Where  essential  averments  of  the  complaint 
are  denied  by  answer,  plaintiff  cannot  recover 
without  proving  them. 

(Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  U  1217-1223 ;   Dec.  Dig.  <S=374.] 

2.  MUNICIFAL  COBFOBATIONS  e=»757(l) — CaBX 

OF  STBEETS  and   S1DEWAI.KB. 

A  municipality,  failing' to  exercise  ordinary 
care  to  keep  and  nSaintain  streets  and  sidewalks, 
taken  over  by  it,  in  reasonably  safe  condition 
for  the  travel  for  which  they  are  intended,  ia 
liable  to  one  damaged  thereby. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1691 ;  Dec  Dig.  ^=> 
757(1).] 

3.  Municipal  Cobporacions  9=>757(1) — Cabb 
or  Stbeexb  and  Sidbwai.ks. 

A  municipalitr,  in  caring  for  its  streets  and 
sidewalks,  is  liable  for  negligent  acts,  both  of 
misfeasance,  such  as  &ulty  construction  ren- 
dering them  dangerous  for  travel,  and  of  non- 
feasance, consisting  of  failure  to  repair  after 
they  have  become  unsafe. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cmt  Dig.  {  1691;  Dee.  Dig.  ~ 
757(1).] 
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4.  MuinoiFAi.  CoBPoaATioHB  «=»788(1)— No- 

TICB  0»  DKrECT  IN  STBEIT  OB  SlDBWAIX. 

In  order  to  fasten  upon  the  munidpali^ 
UabiUt7  for  an  omission  to  repair  the  nBWie 
condition  of  the  etreet  or  sidewalk,  it  must  have 
either  actual  or  constructive  notice  of  the  de- 
tect 

[Ed.  Note.— For  oAer  eases,  see  Municipal 
Corporations,  Cent.  Dig.  K  1641,  1M6,  lO&i; 
Dec.  Dig.  •=»788(1).] 

6.  MumciPAL  CoEPOBATioNB  •a»T91(l)— Ho- 

TIOB  or  DKROT  Uf   SiBBat  OB  SiDBWAIJC— 

"CoKBTBUCnVB   NOTICB." 

Constructive  notice  to  a  manidpalitr  of  a 
defect  in  its  street  or  sidewalk  la  estabHshed 
by  showing  that  the  defeetlTe  ooodition,  al- 
though not  actually  known  t»  the  city,  could 
have  been  known  By  the  ezerdse  of  ordinary 
care  and  diligence  on  its  part. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpoi«tioi&,  Gent  Dig.  i  1648;  Dec.  Dig.  «s> 
781(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Constructive  Notice.] 

6.  MUNIGIPAI.  COBPOBATIONS  «=»791(2)— NO- 
TICE or  Defeot  in  Street  ob  Sidewalk— 
CoNSTBTJcnvx  Notice— liENGTH  or  Time  ot 
Defect. 

A.  municipality  is  charged  with  oonstmetiva 
notice  of  a  defect  or  obstruction  in  its  streets 
or  sidewalks  which  has  existed  for  such  length 
of  time  as  to  have  afforded  the  manicipal  au- 
thoritiea  a  reasonable  <qqiortuiiity  to  have  dis- 
coyored  it 

[Ed.  Note.— For  other  ca^ea,  see  Municipal 
Coruoratiuns,  Cent  Dig.  «  1647,  1648;  Dec 
Dig.  <8=»79l{2).] 

7.  Municipal  Cobporations  *=»768(1)— Na- 
TUBB  OF  Defect  in  Sidewalk. 

The  f Act  that  plaintitC  fell  on  an  Iron  and 
glass  grating  level  with  the  rest  of  the  sidewalk, 
which  grating  had  become  smoother  than  It 
was  once,  it  not  appearing  by  whom  or  when 
it  was  constructed,  or  that  ft  was  inherently 
dangerous,  or  that  there  were  any  holes  in  it 
by  wliich  plaintiff  was  tripped,  or  any  obstacle 
over  which  she  stumbled,  doea  not  tender  the 
municipality  liable  for  her  injury. 

[Ei.  Not*. — For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  |  1624;  Dec.  Kg. 
«=»768(1).]  iH   .  ,  -!-» 

8.  MirmciPAL  Cobporations  9=>818(9)— Ac- 
tion FOB  Injubt  on  Sidewalk— Evidence 
— CoicniBNOT. 

In  an  action  against  dtjr  for  injury  from 
dipping  on  a  ndewalk  grating,  evidence  that 
another  had  slipped  on  the  same  dde  of  the 
street  the  placea  not  bdng  shown  to  be  iden- 
tical, and  no  investigation  appearing  to  have 
been  made  of  the  accident,  was  incompetent 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {  1736 ;  Dec  Dig.  «s> 
818(9).]      • 

9.  Municipal  Corporations  <8=>788(1)— Na- 
TUBB  of  Defect  in  Sidewalk  —  Slippebi- 
nbss  of  Sidewalk. 

A  dtv  having  actual  or  constructive  notice 
would  be  liable  for  injury  resuitiug  from  smooth- 
ness or  slippenness  of  a  sidewalk,  either  as  orig- 
inally- constructed,  or  becoming  audi  by  nset 
resntting  in  Its  becoming  dangerous  or  unsafe 
for.travders. 

[Ed.  Note.— For  other  oases,  see  Monidpal 
Corporations,  Cent  Dig.  g{  1641,  1646,  1652; 
Dec  Dig.  «=)T88(1).] 

Appeal  from  Clrcnlt  Court,  JetTerson  (Toon- 
ty,  Common  Pleas  Branch,  First  Division. 
Action  by  Willie  Ann  Ttidor  against  the  City 


of  Louisville  and  others.    From  Judgment  for 
defendants,  plaintiff  appeals.    AfDrmed. 

Henry  J.  Tllford,  of  Looisvllle,  tor  appel- 
lant Geo.  Cary  Tabb  and  Pendleton  BecUey, 
both  of  Loalsvllle,  for  appellee  City  of  Louls- 
vUle.  O'Neal  &  O'Neal,  of  LoulsvlUe,  tor  ap- 
pellee F.  W.  Woolworth  Oa 

THOMAS,  3.  At  about  5  o'docfc  on  the 
afternoon  of  March  17,  1913,  the  appellant, 
WUlle  Ann  Tudor,  was  coining  out  of  the 
store  of  F.  W.  Woolworth  Company,  situat- 
ed on  the  west  side  of  Fourth  street,  between 
Green  and  Walnut  streets.  In  the  dty  of 
Louisville,  Ky.,  and  after  getting  upon  the 
walk  In  front  of  the  store  she  slipped  and 
fell,  sustaining  injuries,  to  recover  damages 
for  which  she  filed  this  suit  against  the  dty, 
the  F.  W.  Woolworth  Company,  and  the  Mc- 
Dowell estate.  The  place  where  her  foot 
began  to  slip  was  upon  an  Iron  grating  some 
8  or  4  feet  wide,  and  occupying  the  space  from 
the  wall  of  the  store  out  to  the  asphalt  por- 
tion of  the  walk.  The  iron  grating  has  small, 
circular  eyes  in  it  which  are  filled  with  glass 
so  as  to  permit  light  Into  the  basement  of 
the  building,  such  as  are  commonly  used  upon 
sidewalks  for  that  imrpose.  It  is  alleged  that 
the  grating  was  maintained  hy  the  owner  of 
the  bulIAlng,  the  McDowell  estate,  and  for 
the  use  of  the  occupant  thereof,  V.  W.  Wool- 
worth  Company,  and  that  the  dty  of  Louis- 
ville allowed  and  permitted  it  to  be  main- 
tained as  a  portion  of  the  sidewalk,  that  It 
had  been  constructed  for  many  years,  and, 
because  of  the  constant  traffic,  had  become 
worn  and  exceedingly  smooth,  whereby  It  was 
rendered  slick  and  dangerous.  In  an  amended 
petition  plaintiff  alleged  that  the  dty  did 
not  construct  the  grating  originally,  but  that 
Its  dereliction  consisted  In  allowing  It  to  be 
maintained  as  a  part  of  the  walk  In  the  con- 
dition described.  A  written  answer  was  fil- 
ed by  each  of  the  defendants,  denying  the 
allegations  of  the  petition  and  affirmatively 
pleading  contributory  negligence.  There  was 
also  an  order,  controverting  the  pleadings  of 
plaintiff  of  record.  A  trial  resulted  In  a 
verdict  for  each  defendant,  which  was  ren- 
dered upon  a  peremptory  instruction  from 
the  court  directing  It,  and,  to  reverse  that 
Judgment,  this  appeal  Is  prosecuted. 

[1]  Before  considering  the  merits  of  the 
case.  It  should  be  stated  that  no  appeal  has 
been  prosecuted  from  the  Judgment  In  favor 
of  the  McDowell  estate,  and  we  fail  to  find 
any  testimony  in  the  record  showing  that  the 
P.  W.  Woolworth  Company  even  occupied  the 
building,  much  less  that  the  grating  was 
maintained  for  Its  benefit  as  a  tenant  either 
of  the  building  or  of  Its  basement  As  the 
pleadings  put  these  facts  in  Issue,  It  was 
Incumbent  upon  the  plaintiff  to  offer  some 
proof  in  support  of  these  necessary  facts  to 
render  that  defendant  liable.  As  this  was 
not  done,  it  Is  clear  that  the  Judgment  must 
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be  affirmed  as  to  the  appellee  F.  W.  Wool- 
worth  Company. 

[2]  The  rule  In  this  state,  as  established  by 
an  unbroken  line  of  cases,  Is  that  a  munici- 
pality must  exercise  ordinary  care  to  keep 
and  maintain  its  streets  and  sidewalks,  after 
they  have  been  taken  over  by  the  city,  4n  rea- 
sonably safe  condition  for  the  character  of 
travel  for  which  they  are  Intended,  and  if  It 
should  fall  to  do  this,  it  will  be  liable  to  the 
one  suffering  damages  thereby.  West  Ken- 
tucky Telephone  Co.  v.  Pharis,  78  S.  W.  917, 
25  Ky.  Law  Rep.  1838;  City  of  Harrodsburg 
V.  Abram,  138  Ky.  157,  127  S.  W.  758,  29 
L.  R.  A.  (N.  a.)  199;  City  of  Covington  v. 
Belser,  137  Ky.  125,  123  S.  W.  249;  City  of 
LoulsvlUe  V.  Haugh,  167  Ky.  643.  163  S.  W. 
1101;  Gnan  t.  Ackerman,  166  Ky.  258,  179 
S.  W.  217 ;  Eagan  t.  City  of  Covington,  166 
Ky.  825,  179  S.  W.  1026,  and  cases  referred 
to  therein.  It  is  neither  a  guarantor  of  the 
perfect  condition  of  the  streets  and  sidewalks 
nor  of  the  safety  of  the  traveler  on  either. 
Elam  T.  aty  of  Mt.  Sterling,  132  Ky.  657. 
117  S.  W.  250,  20  L.  R.  A.  (N.  S.)  512 ;  Vamey 
V.  aty  of  Covington,  155  Ky.  662,  160  S.  W. 
173;  City  of  Ashland  v.  Boggs,  161  Ky.  728, 
171  S.  W.  461,  Ann.  Cas.  1916B.  1005. 

[3-1]  The  negllgenoe  for  which  the  munici- 
pality may  be  rendered  liable  consists  of  acts 
of  misfeasance  and  nonfeasance.  The  former 
Includes  faulty  construction  of  the  street  or 
sidewalks  so  as  to  render  them  dangerous 
for  travel,  while  the  latter  consists  of  a 
failure  to  r^air  the  street  or  sidewalk  after 
construction,  and  after  becoming  unsafe.  Of 
the  latter  class  of  negligence,  if  any.  Is  the 
one  to  which  the  Instant  case  belongs,  and 
the  rule  in  this  state  is  firmly  settled  that 
in  order  to  fasten  upon  the  municipality  lia- 
bility for  an  omission  to  repair  the  unsafe 
condition  of  the  street  or  sidewalk,  It  must 
have  either  actual  or  constructive  notice  of 
the  defect,  and  such  constructive  notice  is  i 
established  when  the  evidence  shows  that 
the  defective  condition,  although  not  actually 
known  by  the  city,  could  have  been  known  by 
the  exercise  of  ordinary  diligence  and  care 
on  its  part.  If  the  defect  or  obstruction  had 
existed  for  such  a  length  of  time  as  to  have 
afforded  to  the  authorities  of  the  city  a  rea- 
sonable opportunity  to  have  discovered  it,  it 
would  be  charged  with  constructive  no- 
tice. City  of  LoulsvlUe  v.  Lenehan,  149  Ky. 
537,  149  S.  W.  932,  Ann.  Cas.  1914B,  164; 
City  of  Ashland  v.  Hoggs,  161  Ky.  728,  171 
S.  W.  461,  Ann.  Cas.  1916B,  1005;  Hosier 
Hotel  Co.  V.  Speed,  167  Ky.  800,  181  S,  W. 
645. 

[7,  8]  Applying  these  legal  principles  to  the 
facts  of  this  case,  we  find  that  there  is  no 
testimony  In  the  record  as  to  who  constructed 
the  iron  grating  upon  which  plaintiff  slipped, 
nor  is  there  any  testimony  to  show  how  long 
It  has  been  constructed.  There  is  some 
testimony  looking  to  the  establishment  of 
the  fact  that  it  is  now  somewhat  smoother 
than  it  oQce  was.    There  is  no  evidence  to 


show  that  this  particular  character  of  grating 
is  in  any  wise  Inherently  dangerous,  nor  Is 
there  any  evidence  to  show  any  boles  by 
which  plaintiff  was  tripped  or  in  which  her 
foot  became  hung,  or  any  obstacle  over  which 
she  stumbled.  It  la  true  that  she  testifies 
that  some  considerable  time  after  the  acci- 
dent, and  after  she  had  partially  recovered 
from  her  injuries,  she  observed  that  some  of 
the  glass  in  the  iron  frame  was  loose,  but  to 
what  extent  la  not  shown,  and  there  is  no 
evidence  authorizing  the  conclusion  that  such 
condition  was  in  any  manner  dangerous,  nor 
Is  it  shown  thdt  that  condition,  if  it  did  ex- 
ist, would  cause  the  grating  to  be  either 
smoother  or  slicker  than  if  It  did  not  exist. 
According  to  the  testimony,  which  includes 
a  photograph  of  the  walk  at  that  point,  the 
Iron  grating  Is  upon  a  perfect  level  with  the 
remainder  of  the  walk,  and  there  is  no  ap- 
preciable aperture  between  the  two.  It  is  true 
that  a  witness  testifies  that  some  time  pre- 
vious to  plaintiff's  fall  the  witness  had  slipped 
upon  the  pavement  on  that  same  side  of  the 
street,  but  the  places  where  these  two  ac- 
cidents happened  are  not  shown  to  be  iden- 
tical, nOr  does  the  record  show  any  investiga- 
tion concerning  the  facts  relative  to  the  ac- 
cident to  the  witness,  so  that  this  testimony 
sheds  no  light  upon  the  Issues  involved  here, 
even  if  it  was  competent,  which  clearly  It 
was  not. 

AppeHant,  however,  relies  npon  the  case  of 
City  of  Carlisle  v.  Secrest.  75  8.  W.  268,  26 
Ky.  Law  Rep.  336.  In  that  case  it  appeared, 
by  both  allegation  and  proof,  that  the  side- 
walk where  plaintiff  fell — 
'Svas  made  of  rough  rock  slabs,  which  had,  by 
long  usag«,  become  very  uneven,  some  of  them 
slanting  down  towards  the  property  line,  and 
having  holes  several  inches  in  depth  between 
them." 

The  walk  was  several  feet  above  the  ad- 
joining property,  and  on  one  of  the  slabs 
which  had  worn  to  a  sli(^  surface,  and  slant- 
ing toward  the  edge  of  the  walk,  the  plaintiff 
slipped  and  fell  off  the  walk  to  the  ground 
below,  sustaining  the  injuries  for  which  he 
sued.  The  right  of  the  plaintiff  to  recover 
therein  is  not  predicated  upon  the  Isolated 
fact  that  the  piece  of  stone  composing  a  part 
of  the  walk  had  become  slick  by  constant 
use,  but  the  other  conditions  which  we  have 
enumerated  'were  factors  in  causing  the 
court  to  conclude  that  the  walk  at  that  point 
was  not  reasonably  safe.  There  is  clearly  a 
wide  difference  between  the  facts  found  in 
that  case  and  the  one  we  are  now  consider- 
ing. The  dangerotis  elements  of  a  slanting, 
uneven,  and  rough  walk,  as  well  as  an  un- 
guarded and  elevated  one,  found  in  that  case, 
are  entirely  wanting  in  the  Instant  case. 
The  only  parallel  facts  in  the  two  cases  are 
that'  the  surface  of-  the  walk  in  each  one 
was  more  or  less  slick. 

In  addition  to  the  case  relied  on,  which 
we  have  Just  considered,  we  are  referred  to 
the  cases  of  Oromarty  v.  City  of  Bosttm,  127 
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Mass.  328,  34  Am.  R«p.  381,  and  Roe  v.  Mayor 
of  the  City  of  New  York,  66  N.  Y.  Super.  Ct. 
298,  4  N.  Y.  Supp.  447.  But  we  do  not  regard 
the  facts  In  those  cases  as  being  analogous 
to  those  here  Inyolved.  In  fact,  the  New 
York  Case  Is  one  where  the  original  construc- 
tion was  found  to  be  In  Itself  dangerous,  and 
consequently  It  am  have  no  bearing  upon  the 
case  before  us. 

Cases  from  this  court  with  somewhat  simi- 
lar features  to  this  one  are  Carroll's  Adm'r 
T.  City  of  LoulsvlUe.  117  Ky.  758,  78  S.  W. 
1117,  26  Ky.  Law  Rep.  1888,  City  of  Louls- 
Tllle  V.  Uebelhor,  142  Ky.  151,  134  S.  W.  152, 
Breckman  v.  City  of  Covington,  143  Ky.  444. 
136  S.  W.  865,  and  McCourt  v.  City  of  Cov- 
ington, 143  Ky.  484,  136  S.  W.  910.  In  the 
Carroll  Case  the  plaintiff's  decedent  was  kill- 
ed by  his  horse  slipping  and  falling  while 
he  was  riding  over,  the  railroad  crossing  in 
the  city  of  Louisville  at  the  intersection  of 
Third  and  A  streets.  That  crossing  had  been 
constructed  by  placing  steel  rails  parallel 
and  about  3  inches  apart  and  filling  in  be- 
tween them  with  cement  and  concrete.  The 
rails  were  not  covered  with  either  cement 
or  concrete,  and  it  was  charged  that  the  tops 
of  the  rails  were  slide,  and  caused  the  dece- 
dent's horse  to  slip  and  falL  In  denying 
the  right  of  plalntlfT  to  recover,  and  after 
stating  that  the  city  could  not  construct  its 
streets  or  sidewalks  in  accordance  with  a 
plan  which  wotUd  be  "palpably  unsafe  to 
travelers,"  the  court  said: 

"Bat  when  the  plan  is  one  that  many  pru- 
dent men  might  approve,  or  where  it  would  be 
so  doubtful  upon  the  facta  whether  the  street, 
as  planned  or  ordered  by  the  city  governing 
board,  was  dangerous  or  unsafe,  or  not,  that 
different  minds  might  entertain  different  opin- 
ions with  respect  thereto,  the  benefit  of  the 
doubt  should  be  given  the  dty,  and  it  should  not 
be  held  Uable." 

In  the  Debelhor  Case  it  was  claimed  that 

the  street  was  unsafe  because  constant  travel 
had  made  a  concave  depression  in  one  of  the 
blocks  of  stone  out  of  which  the  crossing  was 
constructed,  which  was  claimed  by  plaintiff 
to  be  4  or  6  inches  deep,  but  by  defendant  to 
be  only  from  1  to  1%  Inches  deep.  In  dis- 
cussing the  rights  of  the  parties  growing  out 
of  the  evidence  this  court  said: 

''If  it  was  only  l^i  or  2  inches,  a  smooth 
worn  place  in  the  stones,  it  would  not  be  in 
such  a  condition  as  indicates  neglect  of  the 
crossing  by  the  city.  The  city  does  not  insure 
the  safety  of  its  streets,  and  it  is  not  reasonable 
to  place  upon  it  the  burden  of  maintaining  at 
all  dmrs  and  under  hazard  every  street  cross- 
ine  and  sidewalk  in  a  perfect  condition.  It  is 
oiUy  required  to  be  reasonably  safe  for  use 
as  a  footway  for  pedestrians.  There  must  be 
some  point  sltort  of  perfection,  therefore,  that 
is  not  aotionable  negligence.  We  know  as  a 
matter  of  common  knowledge  that  such  depres- 
sions in  a  street  as  slight  unevenness,  caused  by 
wear,  of  an  inch  or  so  are  quite  common  in 
all  cities,  ^at  which  is  so  customary  may  be 
regarded  as  ordinarily  safe,  and  that  is  the 
standard." 

In  the  Bieckmaa  Case  the  plaintiff  slipped 
apon  a  smooth  piece  of  stone  l*/i*  feet  wide, 


and  slanting  some  S^  Inches,  which  caused 
her  to  fall,  sustaining  the  injuries  for  which 
she  sued.  This  piece  of  stone  or  step  in  Its 
slanting  condition  was  a  part  of  the  sidewalk 
of  the  city  of  Covington,  but  led  into  a  store- 
house from  which  plaintiff  was  coming  at  the 
time  she  fell.  The  trial  court  gave  a  peremp- 
tory instruction  to  find  for  the  defendant, 
which  was  sustained  by  this  court,  and,  after 
reviewing  a  number  of  authorities,  it  is  said 
in  the  opinion: 

"Under  the  testimony  of  the  case  at  bar,  we 
cannot  say  that  the  walk  was  obviously  dan- 

Serous.  AU  such  sidewalks  are  more  or  less' 
angerous  when  wet,  but  that  is  not  a  condi- 
tion which  would  render  a  city  liable  in  dam- 
ages to  persons  who  fall  thereon  and  injure 
themselves." 

In  the  McCourt  Case  facts  are  found  very 
similar  to  the  ones  we  have  here.  The 
plaintiff  in  that  case  slipped  upon  a  cover- 
ing of  a  catch-basin  made  of  metal,  but  per- 
fectly smooth,  and  so  placed  in  the  walk  as 
to  make  a  i>erfectly  even  surface,  and  it 
had  been  so  constructed  for  many  years. 
The  complaint  was  that  this  material  in  its 
smooth  and  slick  condition  was  dangerous, 
or  at  least  much  more  unsafe  than  If  the 
covering  had  been  made  of  wood  or  if  the 
iron  had  been  corrugated  or  roughened  on 
its  surface.  But  none  of  this  was  permit- 
ted to  fasten  liability  upon  the  city.  In  the 
course  of  the  opinion  it  is  said: 

"Appellant's  complaint  really  amounts  to 
this:  That  the  city  is  liable  because  it  did  not 
adopt  a  covering  for  the  catchbasin  as  safe  as 
could  be  made  and  keep  and  maintain  it  in  this 
condition.  Such  is  not  the  law;  on  the  con- 
trary, the  city  is  only  required  to  use  reasonable 
care  to  construct  its  public  ways  so  as  to  make 
them  reasonably  safe  for  travel." 

In  the  light  of  these  autborities,  and  the 
rules  governing  the  liability  of  municipali- 
ties in  such  cases,  we  fail  to  discover  any 
error  committed  by  the  court  in  instructing 
the  Jury  to  find  for  the  defendants.  As 
stated,  there  is  no  defect  in  the  sidewalk  at 
the  p<knt  complained  of  except  that  it  was 
slick,  and  was,  some  months  afterward, 
found  to  be  slightly  loose.  Nothing  is 
shown  as  to  when  these  ccraditions  arose, 
and  no  fact  from  wUch  even  constructive  no- 
tice might  be  imputed  to  the  dty,  conced- 
ing that  the  testimony  shows  a  dangerous 
condition.  The  only  evidence  of  such  condi- 
tion is  the  fact  ttiat  the  plaintiff  slli^ed  and 
fell.  If  this,  alone,  is  sufllcient  to  establish 
a  dangerous  condition,  and  one  for  which 
the  city  is  liable,  then  indeed  should  a  note 
of  alarm  be  sounded  lest  all  municipalities 
should  l>ecome  bankrupt  because  of  dam- 
age suits.  We  are  not  prepared  to  indorse 
such  contention,  for,  under  the  rule  which 
we  have  seen,  the  city  must  maintain  Its 
walks  only  In  a  reasonably  safe  condition. 
To  require  It  to  maintain  them  so  that  no 
one,  under  any  circumstances,  would  slip 
or  fall  while  using  them,  would  impose  a 
burden  upon  the  dty  well-nigh  impossible 
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of  perfonnance,  and  consequences  clearly  in- 
tolerable. 

[9]  We  would  not  be  understood  as  hold- 
ing that  a  dty  wonld  not  be  liable  nnder 
Buy  drcnmstances  because  of  smoothness 
and  sUpperlness  of  a  sidewalk,  either  as  orig- 
inally constructed,  or  becoming  snch  by 
use,  resulting  In  its  becoming  dangerous  or 
unsafe  for  travelers.  If  such  conditions,  ac- 
companied with  such  danger,  are  shown  to 
exist,  the  place  could  not  be  said  to  be  rea- 
sonably safe,  under  the  law,  and  If  a  dty 
has  actual  knowledge  thereof,  or  oonstmo- 
'tlve  knowledge,  as  herein  defined,  its  liabili- 
ty would  be  thereby  established. 

Bdng  convinced  of  the  correctness  of  the 
Judgment,  it  is  affirmed. 


BUBNBTT  T.  OOMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.     Nov.  24, 
1916.) 

1.  HoiaciDB  «=>218— Dtino  Declarationb— 
Prbuhinabt  Evidence. 

The  question  whether  statementB  are  com- 
petent as  a  dying  dedaration  is  wholly  for  the 
court,  and  all  preliminary  proceedings  neces- 
sary to  enable  the  court  to  pass  upon  that 
question  should  be  heard  by  the  court  separate 
and  apart  from  the  jury. 

[E3d.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  {{  458,  459;   Dec.  Dig.  «=»21&] 

2.  HoiaouB    $=»203(2)  —  DTma    Deci.asa.- 

TIORS— SbNBS    of    iMPENDINa    DEATH— GU- 
OUMSTAKTIAI.    EVIDEMCB. 

It  is  not  necessary  that  the  decedent  should 
have  expressly  declared,  the  belief  that  he  was 

Sling  to  die,  or  that  he  could  not  recover;   but 
s  state  of  mind  may  be  shown  as  well  by  dr- 
cumstances  and  surroundings. 

[Bid.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  f  4S1;    Dec.  Dig.  «s»208(2).] 

3.  HOMICIDK  «=>20S(3)— DtINQ  DECI.aBATI0NB 

—Sense  or  Impendiro  Death— Suffioibn- 

OT  OF  Seowino. 
Where  the  victim  had  been  shot  in  the  left 
side  with  a  shotgun  and  had  been  informed  by 
one  doctor,  in  presence  of  other  doators,  that 
she  had  but  a  short  time  to  live,  and  thereafter 
had  said  that  fhe  was  sorry  to  die  and  leave 
her  child,  her  subsequent  statement  that  her 
husband,  the  accused,  came  home  drunk  and 
mad  about  something  and  began  to  beat  her 
and  went  to  his  pocket  and  drew  a  pistol, 
which  she  took  from  him  in  a  scuffle,  and  he 
got  a  shotgun  and  shot  her,  was  admissible; 
It  being  apparent  she  fully  realized  her  dying 
condition. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  S  432;  Dec.  Dig.  «=>203(3).] 

4.  Criminax  Law  «=s>365(1)— EyviDENCE— Ad- 
lassiBiUTT- Attendant  Cibcumstancess— 
Otheb  Substantive  Qfiense  Connected 
WITH  Sake  TaANSACTioN. 

Refusal  at  accused's  request  to  ezdnde  evi- 
dence that  the  victim,  his  wife,  was  pregnant 
at  the  time  of  homicide,  or  that  her  infant  child 
was  killed  by  the  homidde,  was  not  error, 
since  where  two  crimes  are  so  dosdy  connect- 
ed as  to  be  inseparable,  evidence  of  both  la  ad- 
missible in  trial  for  the  commission  of  one  of 
them. 

[Eid.   Note. — ^For   other   cases,   see   Criminal 
Law.  Cent  Dig.  |  807;  Dec  Dig.  i8=>365(l).] 


6.  CBnoRAi,   Law    «=»11S4(3)— Appeal— Ap- 

PSAIABLB  ObDERS  —  ObDBB  ON  MOTION   TO 

QVABB  Indictment. 
Under  Cr.  Code  Prac.  |  281  providing  that 
decisions  upon  motions  to  set  aside  an  in- 
dictment are  not  subject  to  exception,  the  ac- 
tion of  the  trial  court  upon  motioa  to  set  aside 
an  indictment  cannot  be  reviewed. 

[Kd.  Note. — For  other  cades,  see  Criminal 
Law,  Cent  Dig.  {{  2989,  2990,  8056;  Dec.  Dig. 
«=»1134(3).] 

6.  Indictment  and  Information  «=»137(2) — 
Motion  to  Quash  —  Qbounds  —  Composi- 
tion or  Oband  Jubt. 

Under  Ky.  St  S  2248,  providing  that  the 
fact  that  one  not  qualified  or  competent  to 
serve  on  a  grand  jnry_  acts  as  such  shall  not  be 
cause  for  setting  aside  indictments  found  by 
such  grand  jury.  It  is  not  ground  for  qaashing 
an  indictment  that  a  member  of  the  grand  jury 
who  found  It  had  served  as  a  juror  within  12 
months. 

[EM.  Note. — For  other  eases,  see  Indictment 
and  Information,  Cent  Dig.  i  4S1;  Dec.  Dig. 
€=»137(2).] 

7.  HomciDB    ^9127— iNDioncKiras— W11.1.FUI. . 
Natube  or  Homicide. 

An  objecflon  that  nn  indictment  for  murder 
was  insumdent  as  not  charging  that  accused 
"willfully"  killed  deceased  was  technical  and 
without  merit  where  it  charged  accused  with 
"willful  murder"  in  unlawfully,  malldously,  fe- 
loniously, and  of  his  malice  aforethought  kill- 
ing the  victim  by  shooting,  etc.;  the  word 
"mlful"  not  being  essential  in  an  indictment 
in  any  event 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  H  192-194;   Dec.  Dig.  <S=9l27.] 

8.  HoMiciDB  ®=>309(1)  —  Inbtbuctiosb  —  Bjb- 

DUCTION    of   CBIME   TO    MANSLAUOHTHa. 

An  instruction  in  effect  telling  the  jury  that 
to  find  accused  guilty  of  voluntary  manslaugh- 
ter they  must  believe  the  killing  was  done  in 
sudden  heat  and  passion  "and"  sudden  affray, 
was  error,  since  the  crime  is  properly  reduced 
to  manrianghter  if  done  dther  in  sodden  heat 
and  passion  "or"  in  sndden  affray. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  f  649;  Dee.  Dig.  <S=>S00(1).] 

9.  HOKIOIDE    «=9300(2>— INBTBUOTIONS— SeU- 

Defbnse. 

An  instruction,  requiring  the  jury,  in  order  to 
acquit  for  self-defense,  to  believe  that  accused 
at  the  time  of  the  homidde  believed  it  neces- 
sary to  kill  deceased  to  protect  himself  from 
death,  or  great  bodily  harm,  "and"  that  such 
necessity  actually  existed,  was  error,  since  ac- 
quittal on  that  ground  is  justified  if  either  such 
necessity  actually  existed,  "or"  accused  thought 
it  existed. 

[Ed.  Note.— For  other  oases,  see  Homidde, 
Cent  Dig.  {  616;  Dec.  Dig.  «=>300(2).J 

10.  HomciDB     «=a300(3)  —  Instbuotiorb  — 
Sbij-Defbnsb. 

A  qualification  of  self-defense  instruction, 
to  the  effect  that  accused  could  not  rely  on 
that  plea  if  the  jury  beUeved  that  he  "precip- 
itated and  brought  on  the  difficulty  and  fight," 
was  improper,  since  it  was  too  general,  and 
failed  to  indicate  or  define  how  accused  brought 
on  the  difficulty,  and  left  to  the  jury,  rather 
than  -to  def  endanf  B  belief,  the  question  whether 
or  not  deceased  was  about  to  inflict  harm  upon 
accused. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  I  617;   Dec  Dig.  «8=300(3).] 

Ai^ieal  from  Circolt  Court,  Whitley  County. 
Everett  Burnett  was  convicted  of  murder, 
and  appeals.    Beversed,  with  dlrectloas. 
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Henry  C.  QUUb  and  B.  B.  Snyder,  botb  of 
WlUlamsbuTK,  for  appellant  M.  M.  Logan, 
Atty.  Gen.,  and  Overton  8.  Hogan,  AbbL  Atty. 
Gen.,  for  the  Commonwealtli. 

TURNER,  J.  Appellant  was  Indicted  In 
the  Whitley  circuit  court,  charged  with  the 
murder  of  his  wife,  Bertha  Burnett  On 
bis  trial  he  .was  fonnd  guilty,  and  sentenced 
to  conflnement  in  the  penitentiary  for  life, 
and  from  that  Judgment  he  has  appealed. 

Appellant  was  about  27  or  28  years  of  age, 
and  had  been  twice  married.  By  his  first 
wife  he  had  three  children,  and  was  then 
divorced  from  her.  By  his  last  wife  he  had 
one  child,  an  Infant  about  18  months  of  age 
at  the  time  of  the  bomicld&  He  and  his 
wife  and  this  infant  were  living  in  a  small 
bouse  near  Savoy  in  Whitley  county,  where 
he  was  employed  as  a  section  hand  on  a  rail- 
road. On  one  Sunday  morning  in  February, 
1916,  aft^  eating  breakfast  at  home,  he  went 
to  the  station  at  Savoy,  where  he  met  some 
friends  and  acquaintances.  During  the  morn- 
ing a  train  came  in  which  brought  to  some 
of  his  friends  a  consignment  of  liquor,  and 
appellant  participated  in  the  consumption  of 
at  least  a  part  of  It  but  exactly  to  what  ex- 
tent he  imbibed  is  not  disclosed.  About  the 
time  he  was  ready  to  go  home  his  first  wife's 
brother,  WlUie  Thomas,  was  seen  approach- 
ing the  station,  and  api)ellant  remariced  that 
he  knew  that  Thomas  also  had  some  liquor 
in  the  office,  for  he  had  seen  it  the  night  be- 
fore, and  that  he  would  get  something  more 
to  dtlnk.  Thomas  came  up,  and  there  was  a 
package  of  liqnor  in  the  ofiice  for  him,  and 
appellant  did  take  at  least  one  drink  out  of 
Tbomas'  bottle.  Thereafter,  as  appellant 
started  towards  his  home,  his  brother-in-law 
Tbomas  went  with  him  to  a  point  near  or  op- 
posite the  Burnett  home,  and  in  sight  of  the 
front  pOrdi  where  appellant's  wtte  was  stand- 
ing. Appellant  bad  some  talk  with  Thom- 
as, bis  brotber-In-law,  about  his  three  chil- 
dren by  his  first  marriage,  and  .was  informed 
by  Thomas  that  one  of  the  little  girls  need- 
ed a  pair  of  shoes,  which  appellant  promised 
to  send  to  her  shortly.  Appellant  left  Thom- 
as near  his  home,  and  shortly  after  he  reach- 
ed his  home  several  shots  were  heard  there- 
in, and  when  the  neighbors  reached  there  his 
wife  was  lying  in  the  kitchen,  mortally 
wounded  by  the  Are  from  a  shotgun,  and  ap- 
pellant was  woimded  by  two  pistol  shots, 
one  in  eacdi  shoulder.  The  woman  lingered 
only  a  few  hours  and  died.  Appellant  his 
wife,  and  the  18  months  old  cbild  were  the 
only  eyewitnesses  to  the  tragedy. 

The  grounds  relied  on  for  reversal  are; 
<1)  niat  the  statement  of  the  deceased  was 
Incompetent  as  a  dying  declaration ;  (2)  that 
the  eyidenoe  of  pregnancy  of  deceased  was 
incompetent;  (S)  that  bis  motion  to  quash 
the  Indictment  tbould  have  been  sustained  be- 
cause one  of  the  members  ct  th«  grand  Jury 
had  served  on  tbe  regular  panel  of  the  dr- 
cutt  oomt  wltikln  12  months;  (4^  tbat  the  in- 


dictment Is  fatally  detective  because  It  does 
not  charge  that  the  defendant  "willfully" 
killed  the  deceased;  and  ^  the  court  erred 
in  the  instructions  to  the  Jury. 

[1]  Early  in  the  trial  tbe  question  arose  as 
to  what  were  the  drcumstancee  under  which 
the  decedent  made  the  statements  which  were 
relied  upon  as  a  dying  declaration;  it  being 
the  contention  of  the  commouw^th  that 
they  were  made  subsequent  to  a  statement 
by  the  doctor  to  her  that  she  had  but  a  few 
hours  to  live,  and  after  she  had  said  that  she 
was  sorry  to  have  to  die  and  leave  her  child ; 
and  it  is  being  contended  by  the  defendant 
that  the .  statements  relied  upon  were  made 
by  her  before  the  doctor  informed  her  that 
she  had  only  a  short  time  to  live,  and  at  a 
time  when  she  had  no  consciousness  of  im- 
pending death.  .  The  evidence  shows  that 
when  the  neighbors  first  reached  the  house 
she  said  that  if  they  did  not  get  a  doctor 
soon  she  would  die,  but  that  thereafter  she 
expressed  the  (Winion  that  she  would  be  all 
right  if  they  would  let  her  sleep  for  a  half 
an  hour.  It  Is  the  claim  of  appellant  that 
she  only  made,  or  undertook  to  make,  two 
ftatementa,  detailing  the  facts  of  the  tragedy, 
and  that  each  of  these  statements  was  made 
by  her  before  tbe  doctor  informed  her  that 
she  had  but  a  few  hours  to  live,  and  when 
she  believed  she  would  get  well,  and  that 
therefore  neither  of  them  was  competent  as 
a  dying  declaration.  On  the  other  hand,  it 
Is  contended  by  the  commonwealth  that  she 
made  three  such  statements,  two  before  the 
doctor  told  her  of  her  condition,  and  one 
thereafter.  Confronted  with  this  situation 
the  trial  court  sent  the  Jury  out  and  heard 
tbe  evidence  on  this  disputed  point,  and  aft- 
er hearing  it  ,was  satisfied  that  tbe  third 
statement  was  made  after  the  doctor  had  in- 
formed her  of  her  condition,  and  admitted  it 
in  evidence,  but  excluded  all  statements 
theretofore  made  by  the  decedent  This  pro- 
cedure was  entirely  proper;  the  question 
whether  statements  are  competent  as  a  dy- 
ing declaration  is  wholly  for  tbe  court,  rf&d 
all  preliminary  proceedings  necessary  to  en- 
able the  court  to  pass  upon  that  question 
should  be  heard  by  the  court  separate  and 
apart  from  the  Jury.  As  said  by  this  court 
in  Wilson  V.  Commonwealth,  141  Ey.  341, 132 
S.  W.  1557: 

"In  determining  whether  evidence  of  a  dying 
declaration  is  competent  it  is  undoubtedly  the 
safer  practice  for  the  court  to  hear  it  in  ad- 
vance of  its  introduction  before  the  jury,  and 
in  tiheir  absence,  in  order  that  they  may  ^et 
no  impression  from  it  tbat  would  be  prejudicial 
to  the  defendant  if  the  court  should  rule  it  in- 
competent and  reject  it" 

Tbla  practice  has  long  beoi  recognized  and 
followed  in  this  state.  Coyle  v.  Common- 
wealtb,  122  Ey.  781,  03  S.  W.  S84,  29  Ky. 
Law  Rep.  340;  Allen  v.  Commonwealth,  184 
Ky.  110,  119  S.  W.  795,  20  Ann.  Cas.  884; 
Commonwealth  v.  Johnson,  168  Ky.  579,  165 
S.  W.  984. 

[2,  t]  The  statemant  made  by  tbe  decedent 
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after  being  Informed  by  tHe  doctor  tbat  she 
had  only  a  short  time  to  live  'was,  In  sub- 
stance, that  her  husband  went  off  that  morn- 
ing and  came  back  drnnk  and  was  mad  about 
something,  but  that  she  did  not  know  what, 
and  began  to  beat  and  abuse  her,  and  went 
to  his  pocket  to  get  his  pistol,  and  that  they 
got  into  a  scuffle,  and  she  got  the  pistol 
away  from  him,  and  that  he  then  went  and 
got  the  shotgnn  and  shot  her,  and  that  after 
she  was  shot,  she  shot  him  twice  with  the 
pistol.  But  It  Is  the  contention  of  appellant 
that  even  this  third  statement,  made  under 
the  conditions  above  recited,  does  not  bring 
it  within  the  rule  making  it  competent  as  a 
dying  declaration ;  that  it  was  not  made  un- 
der such  consciousness  of  impending  dissolu- 
tion, or  certainty  of  death,  when  every  mo- 
tive to  falsify  had  been  removed ;  that  the 
drcumstances  were  not  such  as  to  dispense 
with  the  customary  oath.  It  is  however,  a 
well-recognized  rule  in  this  state  that  it  is 
not  necessary  that  the  decedent  should  have 
expressly  declared  the  belief  that  he  was  go- 
ing to  die,  or  that  he  could  not  recover ;  his 
state  of  mind  may  be  shown  as  well  by  clr- 
cumstanoes  and  surroundings.  In  this  cas^ 
not  only  had  the  victim  been  shot  in  the 
left  side  with  a  shotgun,  but  she  had  been 
Informed  by  one  doctor,  in  the  presence  of 
other  doctors,  tbat  she  had  but  a  short  time 
to  live,  and  after  being  so  Informed,  she  said 
she  was  sorry  to  die  and  leave  her  child.  No 
reasonable  interpretation  can  be  given  to  her 
statement  that  she  was  sorry  to  die  and  leave 
her  child  except  that  she  fully  realized  her 
situation.  In  Allen  v.  Commonwealth,  168 
Ky.  337,  182  S.  W.  181,  the  admissibility  of 
certain  statements  as  a  dying  statement  was 
in  question,  and  the  court  said : 

"He  did  not  eay  in  words  that  he  was  going 
to  die,  or  that  he  could  not  recover,  nor  did 
any  one  tell  him  that  his  wounds  were  fatal, 
or  that  be  had  only  a  short  time  to  live;  but 
he  did  say  several  times,  and  to  more  than 
one  person  that  'he  was  goine  to  die';  that 
'he  was  killed';  that  'they  killed  him';  and, 
tb^e  being  no  facts  or  circumstances  tending 
to  controvert  this  certainty  of  impending  death, 
his  dying  declaration  was  properly  admitted. 

Likewise  in  Eversole  v.  Commonwealth, 
157  Ky.  483,  163  S.  W.  498,  where  a  similar 
question  was  Involved,  the  court  said: 

"To  make  such  a  statement  as  that  coming 
from  the  deceased  admissible  as  a  dying  decla- 
ration, it  must  be  made  when  the  party  is  in 
extremis  and  has  given  np  all  hope  of  this  life; 
but  whether  this  be  so  or  not  may  be  determin- 
ed, not  only  by  what  he  may  say,  but  by  his  evi- 
dent danger  and  by  all  the  surrounding  circum- 
stances. The  Injured  party  need  not,  in  ex- 
press words,  declare  that  he  knows  he  is  aboot 
to  die  or  make  use  of  equivalent  language." 

In  Begley  v.  Commonwealth,  154  Ky.  30, 
156  S.  W.  686,  almost  the  precise  question 
which  we  have  in  this  case  was  determined. 
There  the  decedent  had  been  informed  by  his 
physician  that  he  could  BOt  get  well,  and  he 
said  he  hated  to  die  on  account  of  his  chil- 
dren, and  the  court  held  that  statements 
made  under  these  condltioiis  WM«  competent 


as  a  dying  dedaration.  Tlie  appellant's  ver- 
sion of  what  happened  at  the  house  is  that 
when  he  returned  his  wife  was  angry  and 
Jealous  because  she  had  seen  him  talking 
with  his  former  wife's  brother,  and  told  him 
she  was  going  to  kUl  him  and  then  herself; 
that  she  took  the  pistol  tpmi  the  table  where 
he  laid  it  and  shot  him  twice,  that  he  fell 
after  the  second  shot  near  where  the  shotgun 
was,  that  she  shot  at  him  while  he  was 
down,  and  he  then  managed  to  reach  the 
shotgim  and  shot  her,  and  tbat  she  thereaft- 
er shot  at  him  twice. 

[4]  At  the  beginning  of  the  trial  the  ap- 
pellant entered  a  written  motion,  signed  by 
his  attorneys,  wherein  it  was  admitted  that 
he  shot  Bertha  Burnett,  from  which  shoot- 
ing she  died,  and  consented  that  the  court 
might  Instruct  the  jury  to  that  effect,  and  en- 
tered a  motion  to  exclude  any  and  aU  evidence^ 
statements,  and  arguments  upon  the  part  of 
the  commonwealth  to  the  effect  that  said  Ber- 
tha Burnett  was  at  the  time  of  the  homicide 
pregnant,  or  that  her  Infant  child  was  killed 
by  such  shooting.  This  motion  does  not  seem 
to  have  been  acted  upon,  but  the  trial  pro- 
ceeded as  if  it  had  not  been  made.  Manifest- 
ly it  was  the  purpose  to  keep  from  the  Jury 
any  reference  to  the  fact  that  the  defendant 
had  killed  his  Infant  child  at  the  same  time 
he  killed  his  wife.  This  was  a  most  novel 
procedure,  and  one  which  we  have  never  be- 
fore known  to  have  been  resorted  to;  and, 
while  we  are  inclined  to  praise  the  Ingenuity 
of  counsel,  we  cannot  uphold  this  method  of 
withholding  from  the  Jury  all  the  facts  and 
circumstances  surrounding  the  commission 
of  a  crime.  It  has  always  been  the  rule  that 
when  two  crimes  are  simultaneously  commit- 
ted, or  are  so  connected  with  each  other  as 
to  time  and  locality  that  they  are  ins^arable, 
if  one  is  on  trial  charged  with  one  of  them, 
evidence  as  to  both  must  be  admitted.  The 
physical  and  mental  condition  and  aU  circum- 
stances surrounding  the  parties  at  the  time 
were  necessarily  competent  on  the  trial  of 
this  case. 

[t]  The  complaint  of  appellant  that  the 
court  erred  In  refusing  to  quash  the  Indict- 
ment because  there  was  a  member  of  the 
grand  Jury  who  had  served  as  a  Juror  within 
1^  months  is  without  merit.  It  has  many 
times  been  held  by  this  court  that  under  the 
provisions  of  section  281  of  the  Criminal 
Code  the  action  of  the  trial  court  upon  motion 
to  set  aside  an  Indictment  is  not  subject  to 
exception,  and-  cannot  therefore  be  reviewed 
by  this  court.  Jenkins  v.  Commonwealth,  167 
Ky.  550,  180  S.  W.  961. 

[I]  Not  only  so,  but  it  Is  expressly  provid- 
ed In. section  2248,  Kentucky  Statutes,  that 
the  fact  that  one  not  qualified  or  competent 
to  serve  on  a  grand  Jury  acts  as  such  shaU 
not  be  cause  for  setting  aside  Indictments 
found  by  such  grand  Jury. 

[7]  The  contention  that  the  ladlctmsnt  was 
insuffldetit  because  it  did  not  obcrce  that 
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appeUant  bad  'ViUfullT*  Ulleil  fhe  deceased 
is  likewise  ultratedinical  and  without  merit. 
The  Indictmrat  ctaargea  apiwUant  of  tbe 
crime  of  '^riUflIl  murder,"  in  that  he  did 
nnlawfully,  malldoualy,  feloniously,  and  of 
his  malice  aforethought  kill  and  murder 
Bertha  Burnett  by  shooting  her,  etc.,  so  that 
even  If  it  were  necessary  that  the  word  "will- 
ful" should  have  been  in  the  indictment,  we 
find  It  there.  Bat  It  is  no  more  essential  that 
the  word  "willful"  should  be  in  such  an  In- 
dictment than  that  tbe  word  "unlawfully" 
should,  and  it  has  frequently  been  held  that 
the  latter  word  Is  unnecessary  in  such  an 
indictment.  OTerstreet  t.  Oommonwealtb, 
147  Ky.  471,  144  S.  W.  751;  Oieer  T.  Com- 
monwealth, 164  Ky.  396, 175  S.  W.  666 ;  COark 
▼.  Gfflitmonwealth,  165  Ky.  472, 177  S.  W.  251. 

[t,  t]  But  we  find  the  instructions  fatally 
defective  In  at  least  two  respects.  In  the 
first  place  the  first  and  second  instructions 
use  the  word  "and"  in  two  or  three  places 
where  the  word  "or"  should  have  been  used; 
they,  in  eftect,  tell  the  jury  that,  in  order  to 
find  the  defendant  guilty  of  voluntary  man- 
slaughter, they  must  believe  the  killing  was 
done  in  sudden  heat  and  passion  "and"  sud- 
den affray,  thereby  making  It  necessary  to 
reduce  the  crime  to  manslaughter,  that  tbe 
Jury  should  believe,  not  only  that  the  killing 
was  done  In  sudden  heat  and  passion,  but  that 
there  also  must  have  been  a  sudden  afCray, 
when  in  fact  the  correct  rule  is  that  If  It  is 
either  done  in  sudden  heat  and  passion,  or 
In  a  sudden  affray  the  crime  is  reduced  to 
manslaughter.  Likewise  In  the  instruction 
on  self-defense  the  Jury  was  required  to  be- 
lieve, before  the  defendant  might  be  acquit- 
ted on  that  ground,  not  only  that  the  defend- 
ant at  the  time  believed  It  to  ^.pecessary 
to  kill  deceased  to  protect  himself  from  death 
or  great  bodily  harm,  but  that  such  necessity 
actually  existed.  Clearly  in  this  respect  the 
two  instructiODB  named  were  erroneous,  and 
on  another  trial  tbe  court  will  frame  these 
instructions  as  Indicated  in  the  recent  case 
of  Taylor  ▼.  Oommonwealtb,  172  Ky.  136^ 
188  S.  W.  1087. 

[II]  In  qualifying  the  self-defense  Instruc- 
tion the  court  said  to  the  Jury,  in  substance, 
that  the  defendant  could  not  rely  upon  that 
plea  if  the  Jury  should  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  be 
"precipitated  and  brought  on  the  difficulty 
and  flgtat"  This  instruction  in  this  form  has 
often  beoi  condemned  by  this  court  because 
the  language  is  held  to  be  too  general,  and 
fans  to  indicate  or  define  how  the  defendant 
bnni^t  on  the  difficulty,  and  leaves  to,  the 
Jury,  rather  than  to  the  defendant,  tbe  ques- 
tion whether  or  not  they  believed  that  the  de- 
ceased was  about  to  Infilct  harm  upon  tbe 
defendant.  In  Hacker  v.  Commonwealth,  158 
Ky.  783, 166  S.  W.  235,  this  question  was  con- 
sidered at  length,  and  tbe  authorities  review- 
ed, and  on  another  trial  tbe  instruction  will 


be  made  to:  ooofortn'  to  tbe  views  fherein 
expressed. 

iFot  the  reasons  Indicated  the  Judgment  i$ 
reversed,  with  directions  to  grant  appellant 
a  new  trial,  and  for  furth^  proceedings  con- 
sistent herewith. 


LESUC  et  al.  v.  SPABKS. 

.    (Court  of  Appeals  of  Kentucky.    Nor.  21, 
1916.) 

1.  PASmiON       «=3d5— JUDOUKNT— InTESBSTS. 

In  an  action  und^r  Ky.  St  {  2348,  for  par- 
tition between  Joint  tenants,  a  Judgment  direct- 
ing the  commisBioner  to  allot  plaintiS's  one- 
third  interest  so  that  it  woald  adjoin  his  home 
tract,  and  to  partition  such  Interest  "accord- 
ing to  quality,  quantity,  and  value,  and  also  to 
allot  to  each  of  the  defendants  one-third  of 
said  land  according  to  qoality,  quantity,  and 
valae,"  meant  that  neither  joint  owner  snould 
receive  more  than  his  one-third  interest,  con- 
sidering quality,  value,  etc.,  and  was  not  ob- 
jectionable in  form. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  H  300-316;    Dee.  Dig.  <S=>95.] 

2.  Pabtition  «=35S—Pi.EADiNO— Answer  and 

COUNTEBCLAIll — TbAVKBSE. 

In  an  action  under  Kj.  St  (  2348,  for  par- 
tition between  joint  tenants,  wherein  the  first 
para|;raph  of  the  answer  was  a  traverse  of  the 
petition,  which  had  alleged  that  the  land  was 
worth  $1,500  and  conld  be  divided  without  ma- 
terially impairing  its  sale  value,  the  sole  issue 
made  by  the  pleadings  was  whether  the  land 
could  be  so  divided,  and  a  counterclaim  asking 
that  the  property  be  sold  as  a  whole  and  for 
a  division  of  the  proceeds  between  the  joint 
owners  as.  providea  by  Civ.  Code  Prac.  i  490, 
snbsec.  2,  did  not  change  tiie  issue  made  so  as 
to  require  a  traverse. . 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {  164;   Dec  Dig.  «=»68.] 

8.  Pabtition  <S=>77(2)— AenrAt  Pabtitiok— 

Divisibility  or  TWct. 
In  an  action  under  S^.  St.  f_2348,  for  a 
partition,  the  fact  .thft  plaintiff's  allotment 
joining  his  home  pJace  would  be  worth  more 
to  him  than  the  respective  shares  of  the  de- 
fendants to  them  did  not  affect  tbe  plaintiff's 
right  to  have  a  division,  of  the  land,  if  divisible 
without  materially  impairing  its  value. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {  217 ;   Dec.  Dig.  «=»77(2).] 

4.  Pabtition   €=>77(2)— Actual  Partition— 

DiVISIBlLITT  OF  TbACT. 

A  partition  is  a  joint  tenant's  primary  right 
ander  Ky.  St  {  2348,  which  will  not  be  denied 
him  unless  it  affirmatively  appears  that  with- 
in Civ.  Code  Prac.  I  490,  subsec.  2,  the  tract 
is  indivisible  Without  materially  impairing  its 
value,  but  if  such  Indivisibilibr  appears  it  would 
do  violence  to  the  rights  of  tbe  joint  owners 
to  deny  them  a  sale  as  a  whole. 

[Ed.  Note.— For  nther  cases,  see  Partition, 
Cent  Dig.  f  217 ;  Dec.  Dig.  «=»77(2).l 

5.  Pabtition  «=»77<^— AonrAt  Pabtition— 

DlVISTBIUTT   01'  T&AOT. 

In  an  action  under  Ky,  St  |  2348.  for  a 
partition  between  three  joint  tenants,  in  view 
of  Civ.  Code  Prac.  {  490,  subsec.  2,  providing 
for  its  sale  if  the  property  cannot  be  divided 
without  materially  Impairing  its  value,  or  the 
value  of  the  plaintiff's  interest  therein,  where 
the  principal  value  of  the  land  was  in  two  nn- 
surveyed,  undeveloped  coal  seams,  and  an  al- 
lotment of  plaintiff's  interest  adjoining  his 
home  plase  would  include  the  only  available 
house  site  on  the  tract,  no  satisfactory  parti- 
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don  could  be  made,  and  It  ahoidd  be  sold  as  a 
whole. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  I  223;  Dec.  Dig.  «=»77(4).] 

Appeal  from  drcait  Orart,  Pike  Ootmty. 

Action  for  partition  by  David  SparKs 
against  Ingrabam  Leslie  and  another.  Jadg- 
ment  for  plaintiff,  and  certain  defendants  ap- 
peaL  ReTersed,  with  instructions  to  enter  a 
judgment  sdllng  the  tract  as  a  whole  and 
dlTiding  the  proceeds. 

W.  K.  Steele  and  J.  S.  Cllne,  both  of  Pike- 
vllle,  for  appellants.  Stratton  &  Stephenson, 
of  PikeTllle,  for  appellee. 

MILLER,  O.  J.  Ingrabam  LesUe,  W.  S. 
latteral,  and  David  Sparks  Jointly  and  equal- 
ly own  two  tracts  of  land,  containing  178 
acres  and  10  acres,  respectively,  lying  on 
Joe's  creek,  in  Pike  county.  The  two  tracts 
are  contignoas,  and  may  be  treated  as  one 
tract  for  the  purposes  of  this  case.  The  land 
formerly  belonged  to  Leslie  and  Litteral,  who 
sow  an  undivided  one-third  interest  thereof 
to  Sparks,  for  $333.33,  in  November,  1908. 
Sparks  owns  and  lives  upon  his  home  farm 
containing  between  75  and  100  acres,  which 
lies  next  to  the  188-acre  tract. 

On  December  23,  1914,  Sparks  brought  this 
action  against  Leslie  and  litteral  for  the 
purpose  of  having  the  188  acres  divided  be- 
tween Leslie,  litteral,  and  himself,  accord- 
tag  to  their  respective  interests,  as  may  be 
done  under  section  2848  of  the  Kentucky 
Statutes.  Leslie  and  Litteral  answered,  de- 
nying that  the  traet  could  be  divided  with- 
out materially  impairing  its  value  or  the  val- 
ue of  their  Interest  therein;  and,  by  a  coun- 
terclaim, they  asked  that  tlie  property  be 
sold,  as  a  whole,  for  the  purpose  of  dividing 
the  proceeds  of  sale  between  the  Joint  own- 
ers, as  is  provided  by  subsection  2  of  section 
490  of  the  Civil  Code  of  Practice. 

The  second  paragraph  of  the  answer  alleg- 
es that  the  tract  is  mountainous  and  rough, 
containing  less  than  one  acre  of  level  land; 
that  there  is  very  little  agricultural  land  in 
it;  that  there  la  only  one  boose  or  building 
site  on  said  tract;  that  it  has  underlying  it 
two  or  three  workable  seams  of  valuable 
bituminous- £oal,  about  six  feet  thick ;  that  it 
would  be  impossible  to  divide  the  tract  so  as 
to  allot  to  the  respective  owners  thereof  their 
shares  according  to  quality,  quantity,  and 
value;  that  it  cannot  be  divided  without  ma- 
terially impairing  its  value,  or  the  value  of 
the  defendant's  interests  therein;  and,  that 
it  would  sell  for  a  greater  price  as  a  whole. 

The  answer  further  states  that  Litteral 
had  made  a  "give  or  take"  proposition  to 
Sparks  for  their  respective  shares  In  the 
land,  and  that  Sparks  bad  refused  to  enter- 
tain it  And  during  the  taking  of  proof  ap- 
pellants offered  Sparks  $800  for  his  undi- 
vided interest,  which  he  refused. 

The  chancellor  found  that  the  land  could 
be  divided  between  the  owners  without  ma- 


terially Impairing  its  valae,  and  entered  a 
Judgment  accordingly.  He  further  directed 
the  commlsslMier  to  allot  Sparks'  share  so 
that  it  would  adjoin  his  home  place.  From 
that  Judgment  the  defendants  Leslie  and  Lit- 
teral prosecute  this  appeal,  insisting:  (1) 
That  the  court  erred  In  directing  Sparks' 
share  to  be  laid  off  so  that  it  would  adjoin 
bis  home  place,  vrlthout  qnalli^ng  that  pro- 
vision by  requiring  that  it  should  be  done 
so  as  not  to  Ujure  the  interests  of  appel- 
lants; (2)  that  Judgment  should  have  gone 
for  appellants,  because  the  second  paragraph 
of  their  answer  and  counterclaim,  which  al- 
leged that  the  tract  was  indivisible,  giving 
the  reasons  therefor,  had  not  been  contro- 
verted by  a  reply;  and  (3)  that  the  tract  Is 
not  divisible  without  materially  Impairing 
its  value  and  the  value  of  appellants'  Inter- 
ests therein,  under  the  proof. 

[1]  1.  There  is  no  merit  in  the  objection  to 
the  form  of  the  Judgment  WMle  It  is  true 
the  judgment  directed  the  commissioner  to 
allot  plaintiff's  one-third  interest  so  that  It 
would  adjoin  his  home  tract  It  further  di- 
rected him  to  partition  to  Sparks  one-third 
of  the  land  "according  to  quality,  quantity, 
and  value,  and  also  to  allot  to  each  of  the 
defendants  one-third  of  said  land  according 
to  quality,  quantity,  and  value."  This  provi- 
sion of  tile  Judgment  necessarily  meant  that 
each  owner  should  be  allotted  his  one-third 
Interest  In  the  land,  taking  into  considera- 
tion the  quality,  quantity,  and  value  of  the 
respective  shares  so  allotted,  and  that  nei- 
ther joint  owner  should  receive  more  than 
his  one-third  Interest 

[2]  2.  Neither  do  we  find  any  greater  mer- 
it in  the  second  contention,  that  the  prayer  of 
the  appell$jBts'  coimterclalm  should  have  been 
granted,  unUer  the  pleadings.  It  Is  true  that 
the  counterclaim  allimiatlvely  alleges  the  in- 
divisibility of  the  tract  and  gives  somewhat 
in  detail  the  reasons'  upon  whlcb  that  belief 
is  based.  But  the  first  paragraph  of  the  an- 
swer was  a  traverse  of  the  petition,  which 
had  alleged  that  the  land  was  worth  $1,600, 
and  could  be  divided  without  materially  im- 
pairing its  vendable  value.  There  was  there- 
fore but  one  issue  presented  by  the  plead- 
ings, and  that  was  whether  the  land  could 
be  divided  without  materially  Impairing  its 
value  or  the  value  of  plaintUTs  interest. 
That  issue  was  fully  made  by  the  allegations 
of  the  petition  and  the  controverting  allega- 
tions of  the  first  paragraph  of  the  answer. 
The  counterclaim  of  the  appellants  was 
merely  an  assertion  upon  their  part  that  the 
land'  should  be  sold  as  a  whole  on  account  of 
its  indivisibility,  and  asked  the  afllrmatlve 
reUef  authorized  by  section  490  of  the  Code ; 
but  the  issue  was  not  thereby  changed.  If 
the  case  had  been  tried  upon  the  petition 
and  the  traverse  thereof  by  the  answer,  and 
the  proof  had  establlsBed  the  IndivlsiblUty 
of  the  tract,  the  only  Judgment  pos.sible 
would  have  been  a  dismissal  of  the  petition. 
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Bat  under  tba  ooontaBmlBlm  which  piesented 
the  aaiBQ  Issue  of  indivlsiblUty  a  Judgm^t 
ot  sale  would  be  proper.  In  case  the  fact  of 
IndlviaibUlty  was  established  by  the  proot 
The  effect,  therefore,  of  the  counterclaim 
was  to  make  possible  the  sale  of  the  tract  as 
a  whole,  but  not  to  change  the  issue  of  fact 
made  by  the  first  paragraph  of  the  answer. 

It  has  frequently  been  held  by  tills  ooort 
that,  where  an  Issue  has  been  once  made  by 
the  pleadings,  and  a  subsequent  pleading 
reiterates  the  facts  already  in  issue,  It 
is  not  necessary  for  the  opposing  party  to 
again  travetM  tbem.  Bofainaom  t.  WilUani* 
son,  7  Bosh,  604 ;  MadOin  y.  Tmstees,  18  Ky. 
Law  Rep.  OS ;  Prestcm  y.  Beall,  14  E^y.  Law 
Rep.  61, 19  S.  W.  175;  Schmldta  v.  Mitchell, 
101  Ky.  691.  41  S.  W.  929,  72  Am.  St  Bep. 
&I. 

3.  The  proof  is  contradictory  only  upon  the 
qnestion  of  the  diyislbllity  of  the  tract  All 
the  witnesses  agree  that  the  land  is  moun- 
tainous and  rough,  with  less  than  one  acre 
of  leyel  land,  and  that  it  has  only  one  suita- 
ble hnlldlng  site  ft>r  a  residence;  that  it  con- 
tains at  least  two  seams  of  workable  coal, 
bat  that  no  survey  of  the  coal  has  ever  been 
made;  and  that  ft  is  worth  from  fl,500  to 
$1,800,  one  witness  for  the  appellants,  how- 
ever, placing  the  value  at  $2,000. 

Upon  the  principal  issue  of  diyisibility,  ap- 
pellants introduced  six  witnesses,  who  tes- 
tified that  the  land  could  not  be  divided 
without  materially  impairing  its  value,  and 
that  it  would  bring  a  greater  price  if  sold  as 
a  whole;  while  Sparks  Introduced  five  wit- 
nesses, who  testified  precisely  to  the  contrary. 

[3]  It  further  appears  that,  If  Sparks' share 
of  the  land  in  question  be  laid  off  to  him  so 
as  to  adjoin  his  home  place,  it  would  increase 
the  value  of  his  home  place  in  a  sum  perhaps 
greater  than  the  actual  value  of  the  share 
BO  allotted.  la  other  words,  Sparks'  allot- 
ment woold  thereby  be  worth  more  to  him 
than  the  respective  shares  of  Leslie  and  Lit- 
toral would  be  worth  to  them.  That  tact, 
however,  does  not  affect  the  right  of  Spates 
to  have  a  division  of  the  laud,  provided  it  be 
divisible  without  materially  impairing  its 
value;  neither  does  it  injure  Leslie  or  I41>- 
teral. 

In  Talbott  ▼.  Campbell,  67  S.  W.  63,  23  Ky. 
Law  Bepk  2190,  it  was  said  that,  unless  it  is 
made  atBrmatively  to  appear  that  the  proper- 
ty is  Indivisible  without  materially  impair- 
ing Ua  value.  It  would  be  error  to  adjodge  ite 
sale  as  an  entirety;  that  the  owner  of  each 
share  is  entitled  to  hold  bis  property  subject 
only  to  the  rl^ts  of  bis  cotenants;  and 
that,  if  a  tract  is  indivisible,  it  would  be 
unjust  to  the  other  tenants  to  compel  them 
to  sniffer  sacrifices  to  gratify  one  point  own- 
er's whim  or  claim  to  personal  use  of  the 
identical  property.  That  language  was  quot- 
ed with  approval  in  Gill  v.  Lane,  80  8.  W. 
1176.  26  Ky.  Law  Bep.  269. 
189  S.W.-30 


[4]  The  effect  of  these  decisions  is  that  a 
partition  is  the  Joint  owner's  primary  right, 
which  will  not  be  denied  him  unless  it  be 
made  afilrmatively  to  appear  that  the  tract 
Is  iBdivIsible  without  materially  impairing 
its  value.  On  the  other  hand,  if  such  indivisi- 
bility Is  so  made  to  appear,  it  would  do  equal 
violence  to  the  rights  of  the  Joint  owners 
if  a  sale  as  a  whole  should  be  denied  them. 

Appellee,  while  not  controverting  the  prop- 
osition of  law  above  laid  down,  relies  upon 
C!onner  y.  €!ox,  22  S.  W.  606,  16  Ky.  Law 
Bep.  140,  which  merely  holds  that,  although 
a  tract  of  land  Jointly  owned  is  indivisible, 
yet,  if  it  further  appears  that  the  interest  of 
one  Joint  owner  can  be  allotted  to  him  with- 
out injury  to  the  interest  of  the  other  Joint 
tenants,  the  court  will  allot  his  Interest  to 
Iiim  so  that  the  other  Joint  tenants  may  still 
hold  their  shares  Jointly.  See,  also.  Kirk  v. 
Crutcher's  Adm'r,  146  Ky.  64,  189  S.  W. 
1076. 

[C]  Sparks  insists  that  this  rule  can  be 
applied  under  the  facts  in  the  case  before  us, 
by  allotting  him  his  one-third  of  the  tract  In 
question  so  that  it  may  adjoin  his  home  place, 
while  Leslie  and  litteral  may  continue  to 
hold  their  two  interests  Jointly.  But  this 
assumes  that  Sparks'  share  may  be  allotted 
without  materially  Impairing  the  value  of 
the  remaining  two-thirds  of  the  tract,  which 
is  the  very  question  in  issue.  Dnquestionably 
a  tract  of  188  acres  can  be  divided  into  three 
patts,  if  only  acreage  is  considered.  The 
statute  requires,  however,  not  only  an  equal 
division  according  to  values,  but  a  division  by 
wliich  no  share  will  be  materially  impaired 
In  value.  And  it  furtlier  appears  that  in 
order  to  carry  out  the  Judgment  and  allot 
Sparks'  interest  so  that  it  will  adjoin  his 
home  place,  it  will  necessarily  Include  within 
his  allotment  the  house  site  above  referred 
to,  and  leave  no  building  site  whatever  for 
two-thirds  of  the  farm. 

The  principal  value  of  this  land  lies  in 
its  two  undeveloped  coal  seams.  They  have 
not  been  surveyed,  and  no  proof  has  been 
taken,  and  probably  could  not  be  taken, 
showing  their  extent  or  location.  The  oom- 
mlssioner  has  not  yet  made  a  partition,  and 
it  cannot  be  said  how  he  will  divide  the  tract. 

However,  considering  the  character  of  the 
land,  the  location  of  the  only  available  boose 
site,  and  the  great  uncertainty  Uiat  must 
necessarily  arise  as  to  the  value  and  location 
of  the  two  unsurveyed  coal  seams,  it  seems 
reasonably  clear,  under  tlie  proof,  tliat  no 
satisfactory  partition  of  the  land  can  I>e 
made.  At  best  It  would  largely  be  a  guess  as 
to  values  t>ased  upon  unknown  and  uncertain 
factors.  In  a  case  of  that  character,  the 
Code  contemplates  a  sale  as  a  whole,  and 
not  a  partition. 

Judgment  reversed,  with  InstructionB  to 
the  drcnlt  court  to  enter  a  Judgment  selling 
the  tract  as  a  whole  and  directing  a  division 
of  the  proceeds. 
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BEMENT  et  aL  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  28, 1916.) 

1.  Judgment  «s»101(2)— DKTAtna— PiJtAJDino 
TO  Sustain.   . 

Under  Ky.  St  {  4076cl,  providing  that  the 
petition  by_  the  commonwealth  seeking  a  for- 
feitnre  of  title  to  landa,  for  failure  of  the  owners 
to  assess  or  pay  taxes,  shall  allege  the  facts 
constituting  the  cause  of  forfeiture  and  file  vdth 
it  a  copy  of  the  grant  upon  which  the  claim 
sought  to  be  forfeited  is  based ;  and  no  other 
title,  whether  owned  or  claimed  by  the  defendant 
or  b7  otberfL  shall  be  forfeited,  etc.,  in  a  pro- 
ceeding for  forfeiture  of  patents,  where  none  of 
the  patents  were  filed  with  the  petition  or  made 
a  part  of  the  record  and  the  petition  in  no  way 
described  the  land  but  merely  recited  the  num- 
bers of  the  patents,  averring  their  issuance,  a 
judgment  by  default  was  void,  since  the  peti- 
tion conferred  no  jurisdiction  over  the  snbject- 
matter. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  168,  170;    Dec  Dig.  «=»101(2).] 

2.  Appeal  and  Ebbob  «=9ll3@)— Judouknt— 
Default  Judomknt. 

From  denial  of  motion  to  set  aside  a  Y<Ad 
default  judgment  for  forfeiture  of  lands  for  de- 
linquent taxes,  under  Ky.  St  J  4076d,  an  appeal 
lies,  as  to  wnich  the  regulations  of  time  and 
manner  in  which  appeals  from  erroneous  judg- 
ments under  such  statute  may  be  taken  do  net 
apply. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  766,  767;  Dec.  Dig.  ^=> 
113(3).]  -•    "    •"• 

Appeal  from  Circnlt  Coavt,  Leslie  Oun^. 

Action  by  tbe  Oommonwealtb  against  W. 
P.  Bement  and  others.  Default  judgment 
was  taken  by  plaintiff,  and  from  judgment 
refusing  to  set  aside  tbe  original  judgment 
and  permit  answer,  defendants  appeal.  Be- 
versed,  with  directions. 

T.  G.  Stoart,  of  Winchester,  T.  Q.  Lewis, 
of  Hyden,  W.  L.  Brown,  of  London,  and 
Hazelrlgg  &  Hazelrigg,  of  Frankfort,  for  ap- 
pellants. Wm.  A.  Stanflll,  of  Uyden,  Faulk- 
ner &  Faulkner,  of  Hazaiid,  Faulkner,  Stan- 
flll &  Faulkner,  of  Hyden,  and  Ira  Fields, 
of  Whltesburg,  for  the  Commonwealth'. 

CARROLL,  J.  On  April  11,  1012,  the  com- 
monwealth brought  this  suit  under  section 
4076b  of  the  Kentucky  Statutes  to  forfeit  the 
title  to  certain  lands  on  account  of  the  failure 
of  the  owners  to  assess  or  pay  the  taxes  there- 
on. The  petition,  wMch  was  filed  by  Ira 
Fields,  commonwealth's  attorney,  charged.  In 
substance,  that  the  commonwealth  had  caused 
to  be  issued  to  A.  F.  Baum  and  William  M. 
Smith  patents  Nos.  46,687  to  46,690,  inclu- 
sive; 46,697  to  46,699,  inclusive;  and  46,781 
to  46,794  Inclusive;  46,799  to  46,801,  Indu- 
slve ;  and  46,837  to  46,925,  inclusive;  and  to 
William  M.  Smith  Individually  patents  No«. 
48,809  to  48,836,  Inclusive,  the  land  covered 
by  these  patents  being  located  In  Leslie  coun- 
ty. It  further  charged  that  Baum  and  Smith 
were  believed  to  be  dead,  and  it  was  un- 
known whether  they  died  testate  or  intestate, 
and  averred  that  the  ccHumonwealth  had  no 


knowledge  or  information  who  owned  the 
title  to  the  land  at  the  time  the  suit  was 
brought,  as  the  records  of  the  Leslie  county 
clerk's  oflSce  did  not  show  any  transfers  of 
the  land  covered  by  the  patents  by  deed  or 
will.    It  was  further  averred: 

That  the  devisees  or  heirs  or  Vendee  or  ven- 
deef  of  Baum  and  Smith,  are  "nonresidents  of 
the  state  of  Kentucky,  and,  as  plaintiff  believes, 
are  now  absent  therrarom,  and  that  the  plaintiff 
does  not  know  the  name  of  the  place  wherein  a 
post  office  iB  kept  nearest  to  tbe  residence  of 
any  of  them." 

Tbe  petiti(«  tuitbier  set  oat  tbe  names  of 
some  iO  different  persons  who  wens  made  de- 
fendants, and  it  was  averred: 

That  these  named  defendants  "are,  as  it  be- 
lieves and  is  advised  and  therefore  avers,  claim- 
ing title  to,  and  claiming  to  be  the  owner  or 
owners  of,  all  or  part  of  the  land  described 
in  its  petition  and  under  the  grants  herein  de- 
scribed;  that  they  claim  said  tracts  of  land 
respectively,   and   title   and  ownership  thereto. 


by    deeds,    devises,   inheritance   and   transfeia. 

throiuh.  b_. 

and  William  M.  Smith  as  vendors  or  devisors 


Sroiuh,  by,  or  under,  the  said  A.  F.  Baum 


of  said  patents,  but  that  neither  of  said  de- 
fendants nerein  or  any  of  their  predecessors  in 
title,  or  vendors  or  vendees,  nor  any  of  them, 
nor  the  original  patentees  aforesaid,  nor  any 
one  claiming  by,  tnrough,  or  under  them,  or  «- 
ther  of  them,  have  at  any  time  after  the  is- 
suance of  said  patents  reqpectively  and  before 
the  filing  of  this  petition,  ever  caused  the  said 
lands  or  part  thereof,  or  any  interest  therein, 
to  be  listed  for  assessment  or  taxation  for  any 
purijose  whatever  in  Leslie  county  or  else- 
where in  the  state  of  Kentucky  for  either  of  the 
years  as  of  September  1,  1806,  i^eptember  1, 
1907,  September  1,  1908,  September  1,  1909, 
September  1,  1910,  and  September  1,  1911,  or 
paid  any  taxes  whatever  on  same,  or  any  jtart 
thereof,  or  interest  therein,  for  any  of  said 
yeara" 

It  was  also  averred  that: 

"By  reftson  of  the  aforesaid  failure  of  tbe 
owner  or  owners,  claimed  or  claimant  of  the  said 
tract  or  tracts  of  land,  or  of  part  thereof,  or  in- 
terest therein,  under  said  patents,  to  pay  the 
taxes  which  should  have  been  assessed  against 
him  or  them,  or  those  under  whom  he  or  tbey 
claim,  as  the  owner  or  claimant  thereof,  as  m 
said  dates,  and  the  failure  of  the  owner  or  own- 
ers, claimant  or  claimants  of  said  tract  or  tracts 
of  land,  or  part  thereof,  or  interest  therein, 
under  said  patents,  to  list  such  land,  or  part 
thereof,  or  interest  therein,  for  assessment  and 
taxation  as  of  said  dates,  and  the  failure  of  said 
owner  or  owners,  claimant  or  claimants,  of  said 
tract  or  tracts  of  land,  or  part  thereof,  or  in- 
terest therein,  under  said  patents,  to  pay  the 
taxes  which  should  have  been  charged  against 
him  or  them,  or  those  under  whom  he  or  they 
daim,  as  the  owner  or  claimant  thereof,  as  of 
the  said  dates,  and  for  which  the  assessment  in 
said  act  provided  should  have  been  made,  said 
owner  or  owners,  claimant  or  claimants,  of  said 
tract  or  tracts  of  land  or  part  thereof,  or  inter- 
est therein,  under  said  patents,  said  the  said 
tract  or  tracts  of  land  became  and  are  delin- 
quent, and  that  by  reason  of  the  aforesaid  fail- 
ure of  the  owner  or  owners,  claimant  or  claim- 
ants of  the  said  tract  or  tracts  of  land,  or  part 
thereof,  or  interest  therein,  under  said  patents, 
to  pay  the  taxes  which  should  have  been  assess- 
ed against  him  or  them,  or  those  under  whom 
he  or  they  claim,  or  to  list  same,  has  became  and 
is  subject  to  forfeiture  and  transfM  to  the 
plaintiff,  the  commonwealth  of  Kentucky,  of  the 
claim  and  title  of  the  owner  or  owners,  claimant 
or  claimants,  under  said  patents,  or  any  of  them. 


4fes»FoT  other  eases  lea  same  topic  and  KBT-mniBBR  la  all  Key-Numbered  Dlguts  and  Index** 
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of  the  said  land  hendnbedm  described,  and  all 
and  eveij  part  thereof,  tani  all  interest  therein." 

The  petition  further  set  out  that  "the  plain* 
tiff  files,  aa  part  of  this  petition,  duly  cer- 
tified coirfea.  of  the  aforesaid  patents  to  said 
patentees  upon  which  the  title  or  dalm  of 
Bald  land  sought  herein  to  be  forfeited  la  bas- 
ed," bnt  no  patents  appear  with  the  petition 
or  In  the  record,  although  the  entire  record 
bas  been  brongbt  up.  It  was  further  aver- 
red "that  the  commonwealth's  attorney  does 
not  know  the  names  or  places  of  residence  of 
the  heirs  at  law,  deylseea  or  grantees,  or 
any  of  them,  of  said  patentees  or  grantees 
or  any  of  them." 

On  December  18,  1912,  the  clerk  mtered  a 
warning  order  against  the  defendants,  and 
on  tbfe  same  date  certified  that  he  had  post- 
ed on  the  front  door  of  the  courthouse  at 
Hyden,  Ky.,  the  county  seat  of  Leslie  county, 
a  copy  of  the  petition,  together  with  the  ex- 
hibits referred  to  ttterein,  althoagb  no  ex- 
hibits appear  In  the  record.  He  also  certified 
that  two  warning  orders  were  issued,  one 
summons  and  one  copy  to  Perry  county  and 
one  summons  and  one  cc^y  to  Letcher 
county. 

It  appears  that  on  February  6,  1013,  0.  S. 
Cobb  filed  an  answer  reciting  that  he  was  de> 
fendant,  although!  his  name  does  not  appear 
either  In  the  caption  or  body  of  the  petition 
as  a  defendant,  and  in  this  answer  traversed 
the  averments  of  the  petition  as  to  the  assess- 
ment ot  the  land  and  iwyment  of  taxes,  and 
further  averred  that  h«  was  the  owner  of  an 
undivided  three-eighths  In  all  of  the  tracts 
of  land  described  in  the  petition,  and  averred 
that  the  three-eighths  interest  had  been  list- 
ed for  assessment  by  him  and  his  vendor,  Mc- 
Nemey,  for  eadi  of  the  years  mentioned  in 
the  petition,  and  that  all  the  tax  due  on  said 
land  had  been  paid. 

The  next  order  appears  on  February  7, 
1913,  when  Begley  filed  his  report  as  corre- 
sponding attorney,  in  which  he  said  that: 

"He  has  used  due  diligence  in  trying  to  obtain 
the  post  office  address  o{  the  following  defend- 
ants, *  *  *  bat  has  been  unable  to  do  bo, 
and,  therefore,  could  not  notify  the  said  defend- 
ants. He  states  that  he  has  used  due  diligence 
in  trying  to  obtain  the  names  and  post  office 
addresses  of  the  unknown  defendants  in  order 
that  he  might  correspond  with  them,  but  has 
been  unable  to  do  so,  and,  therefore,  been  unable 
to  inform  any  of  the  defendants  of  the  nature 
of  the  petition  herein,  and  knows  of  no  defense 
which  they  might  desire  made." 

On  February  14,  1913,  none  of  the  defend- 
ants mentioned  in  the  petition  having  ap- 
peared either  by  pleading  or  attorney,  the 
case  was  called  for  trial  and  a  Jury  Impanel- 
ed, and  the  Jury  returned  a  verdict,  finding 
for  the  commonwealth  a  forfriture  of  all  the 
land  described  in  the  petition  except  as  to 
the  interest  owned  by  Cobb;  and  following 
this  verdict  there  was  a  Judgment  forfeiting 
to  the  commonwealth  five-elghths  of  the  land 
described.  The  Judgment  did  not  contain 
any  description  whatever  of  the  land,  mere- 
ly ledtlng  tba*  tlie  land  eovelred  by  the  pat- 


ents, described  by  numbers  only  in  Hui  pett- 
tion  and  in  the  judgment,  was  forfeited.  It 
was  further  ordered  that  the  case  should 
remain  on  the  docket  In  order  to  give  the  de- 
fendants and  those  entitled  to  redeem  the 
land  an  opportunity  to  do  so  under  the  stat- 
ute. 

On  October  7,  1914,  the  defendants  named 
In  the  petition,  as  well  as  some  parties  who 
are  not  named,  but  who  claim  to  have  an  In- 
terest in  the  land,  all  of  whom  were  non- 
residents of  the  state,  came  into  court  by  at- 
torney and  moved  the  court  to  set  aside  the 
Judgment  of  forfeiture  rendered  at  the  Feb- 
ruary term,  1913,  and  In  this  motion  they  set 
out  that  the  land  forfeited  had  been  assessed 
each  year  from  1900  to  1913,  inclusive,  and 
that  the  taxes  assessed  had  been  paid  for 
each  of  these  years. 

On  October  14th  the  defendants  named  In 
the  petition,  aa  well  as  claimants  not  men- 
tioned in  the  petition,  tendered  an  answer 
in  which  it  was  averred  that  all  of  them 
were  n(»resldents  of  the  state  and  had  never 
at  any  time  resided  in  or  been  citizens  of 
the  state.  They  denied  that  the  land  bad 
hot  been  listed  for  each  of  the  years,  or  any 
of  the  years,  mentioned  In  the  petition,  or 
that  the  taxes  due  had  not  been  paid  for 
each  of  said  years.  They  further  averred 
thait  an  action  had  been  brought  by  the  com- 
monwealth In  the  Perry  circuit  court  against 
the  defendants  mentioned  in  the  petition 
herein  to  forfeit  the  title  of  patents  number- 
ed 46,410  to  46,430,  inclusive;  46,442  to  46,- 
446,  indnsive;  46,462  to  46,661,  inclusive; 
46.681  to  46,699.  Inclusive;  46,771  to  46,986, 
inclUBlve,  and  48,709  to  48,836,  inclusive,  and 
upon  a  trial  of  said  suit  in  the  Perry  circuit 
court  it  was  adjudged  that  the  title  to  the 
land  should  not  be  forfeited,  as  the  land  has 
been  assessed  and  the  taxes  paid  thereon  for 
each  year  from  1901  to  1913,  Incluslva 

The  answer  also  recited  a  good  many  oth- 
er matters  that  we  do  not  think  necessary  to 
extend  this  opinl<m  in  setting  out  But  the 
court  overruled  the  motion  to  set  aside  the 
forfeiture  and  refused  to  permit  the  tendered 
answer  to  be  filed,  and  the  case  has  been 
brought  here. 

[t]  It  is  provided  in  section  4076d  of  the 
Kentucky  Statutes  that:  * 

The  i>etitIon  by  the  commonwealth  seeking  a 
forfeiture  "shall  allege  the  facts  constitutinK  the 
cause  of  forfeiture  under  the  provisions  of  this 
article,  and  tliere  shall  be  filed  with  it  a  cony  ot 
the  grant  or  instrument  upon  which  the  title  or 
claim  sought  to  be  forfrited  is  based  i  and  no 
other  title,  claim  or  possession,  or  continuity 
thereof,  whether  owned  or  claimed  by  the  de- 
fendant or  by  others,  shall  be  forfeited  or  in  any 
manner  affected  by  said  proceeding.  The  prayer 
shaTl  be  for  a  Judgment  of  forfeiture  and  sole  of 
the  title  or  claim  in  the  petition  described." 

It  will  be  observed  that  under  this  statute 
it  is  provided  that  the  commonwealth  shall 
file  with  the  petition  "a  copy  of  the  grant  or 
instrument  upon  which  the  title  or  dalm 
sought  to  be  f orfrited  Is  based ;  and  no  other 
title,  <flaim-or  possession,  or  coatinoity  there- 
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of,  whether  owned  or  claimed  by  the  de- 
foidant  or  by  others,  shall  be  forfeited  or  in 
any  manner  affected  by  said  proceedings." 
Bnt  the  record  shows  that  there  was  not 
filed  with  the  petition  or  made  a  part  of  the 
record  any  of  the  patents  sought  to  be  for- 
feited, nor  does  the  petition  contain  any  de- 
scription whatever  of  the  land.  It  merely 
recites  the  nnnibers  of  the  patents,  coupled 
with  the  averment  that  patents  for  these 
numbers  had  been  issued  to  Baum  and  Smith. 

This  is  a  very  rigorous  statute,  and  before 
land  can  be  forfeited  under  It  every  require- 
ment of  the  statute  must  be  observed.  The 
extraordinary  nature  of  tliis  statute  and  the 
great  injustice  that  might  be  perpetrated  In 
the  name  of  the  commonwealth  under  it,  is 
well  illustrated  in  the  case  we  hava  Here 
it  appears  from  the  undisputed  record  that 
land  owned  by  nonresident  defendants,  prob- 
ably many  thousands  of  acres,  worth  many 
thousands  of  dollars,  has  been  taken  from 
them  by  a  default  Judgment  and  forfeited  to 
the  commonwealth  under  the  pretense  that  the 
owners  had  not  assessed  the  land  or  paid 
the  taxes  thereon  for  certain  years,  although, 
in  truth  and  in  fact,  as  appears  from  the 
record,  the  land  had  been  assessed  for  each 
of  the  years  and  the  taxes  paid  for  each  of 
the  years.  This  condition  was  allowed  to 
come  about  in  this  way: 

The  nonresident  owners  did  not  make  any 
defense  to  the  action  forfeiting  their  land 
before  the  Judgment  or  after  the  Judgment 
within  the  time  allowed  by  the  statute,  for 
the  very  good  reason  tliat  they  did  not  know 
of  the  forfeiture  proceedings,  although  they 
were  warned  to  appear  in  the  action  and 
given  constructive  notice  in  the  manner  pro- 
vided in  the  statute.  Bnt  this  constructive 
notice,  although  sufficient  under  the  statute 
to  bring  these  nonresident  defendants  before 
the  court,  did  not,  as  appears  from  the  rec- 
ord, bring  home  to  them,  or  any  of  them,  any 
notice  of  the  proceedings,  because  the  post 
office  address  of  none  of  the  defendants  was 
given,  and  the  warning-order  attorney  v^ose 
duty  it  was  to  notify  them  of  the  pendency 
of  the  action  filed  his  report  saying  that  he 
could  not  give  them  any  notice  because  he 
did  T>ot  know  and  could  not  obtain  their  post 
office  Address  or  place  of  residence.  So  that 
the  owners  of  the  land  did  not  know  until 
some  time  after  the  Judgment  what  bad  been 
done.  Fortunately,  however,  for  the  course 
of  Justice,  the  record  Itself  upon  which  the 
forfeiture  Judgment  was  declared,  furnishes  a 
remedy  by  which  the  great  wrong  attempted 
to  be  perpetrated  in  this  case  may  be  cor- 
rected. The  ground  on  which  the  relief  to 
which  the  landowners  are  entitled  may  be 
rested  is  that  the  petition  Is  so  fatally  de- 
fective as  to  be  insufficient  to  uphold  the 
Judgm^it  by  default 

When  It  is  sought  to  forfeit  land  under 
this  drastic  statute,  the  title  papers  describ- 
ing the  land  must  be  filed  with  the  petition, 
as  directed  In  the  statute,  and  this  record 


furnishes  a  good  example  of  the  necessity 
for  requiring  that  the  title  papers  be  filed 
with  the  petition  before  a  Judgment  by  de- 
fault can  be  taken.  There  i»  no  description 
whatever  in  the  body  of  the  petition  of  the 
land  sought  to  be  forfeited,  or  in  any  exhibit 
filed  with  it  or  in  the  record.  The  land.  In 
the  petition  as  well  aa  in  the  Judgment,  Is 
merely  described  by  what  is  alleged  to  be  the 
numbers  of  the  patents.  It  is,  therefore, 
plain  tliat  no  person  could  by  an  examination 
of  the  petition  or  the  Judgment  or,  indeed, 
the  entire  record,  have  the  remotest  Idea 
where  the  land  was  located.  Its  Iwondary,  or 
how  many  acres  It  contained.  This  infonoa- 
tlon  could  only  be  obtained  if  at  all  by  se- 
curing from  the  r^lstratlon  office  at  Frank- 
fort the  patents  on  which  the  titles  of  the 
forfeited  land  depended. 

We  are,  therefore,  of  the  opinion  that  the 
filing  of  the  grant  or  patent  is  a  Jurisdiction- 
al requirement  without  which  the  court  has  no 
power  to  render  a  Judgment  by  default,  and 
so  the  Judgment  of  forfeiture  was  absolutely 
void.  It  is  Just  as  Indispensable  to  the  valid- 
ity of  a  Judgment  by  default  that  the  court 
should  have  Jurisdiction  of  the  subject-mat- 
ter of  the  action  as  that  it  should  have  Juris- 
diction of  the  person  of  the  defendant.  In 
this  case  the  court  did,  as  api>ear8  from  the 
record,  have  Jurisdiction  of  the  persons  of  the 
defendants;  but  it  did  not  have  Jurisdiction 
of  the  subject-matter  of  the  action,  as  this 
Jurisdiction  could  not  be  acquired  unUl  and 
unless  the  statutory  requirement  as  to  the 
filing  of  title  papers  was  complied  with.  Ac- 
tions under  this  statute  are  strictly  proceed- 
ings in  rem  and  In  such  cases  the  thing 
sought  to  be  affected  must  be  described  so 
that  it  may  be  Identified  by  the  record. 

[2]  As  the  Judgment  was  void,  the  court 
should  have  set  It  aside  on  the  motion  made 
for  that  purpose,  and  when  the  court  failed 
to  do  this,  the  defendants  had  the  right  to 
prosecute  an  appeal  to  this  court.  The  pro- 
visions of  the  statute  regulating  the  time 
and  manner  in  which  appeals  from  Judg- 
ments under  this  statute  may  be  taken  to  this 
court  have  no  application  to  this  case.  The 
only  regulate  proceedings  concerning  Judg- 
ments that  are  erroneous  and  not  void.  A 
void  Judgment  Is  no  Judgment  It  has  at  no 
time  or  place  any  force  or  effect  It  does 
not  give  the  plaintiff  anything  or  take  from 
the  defendant  anything. 

One  remedy  of  which  the  defendant  may 
avail  himself  to  relieve  his  property  of  the 
cloud  that  even  a  void  Judgment  may  put  on 
it  is  to  make  a  motion  in  the  lower  court  to 
have  the  void  Judgment  set  aside,  which  was 
done  In  this  case,  and  upon  tbe  fUlure  ot 
the  lower  court  to  do  this,  prosecute  an  ai>- 
peal  to  this  court 

Wherefbre  the  Judgment  Is  reversed,  with 
dlrectlcMis  to  set  aside  the  Judgment  of  for- 
feiture and  permit  the  owners  of  the  land 
forfeited  and  the  parties  in  interest  to  make 
defense  to  the  forfeiture  aaUon. 
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WMTiTiR  T.  FOX  et  aL 

(Court  of  Appeals  of  Kentucky.    Nov.  21,  1016.) 

1.  Maucious  PBosEoriTioN  «=321(1)— Pboba- 
BLS  CAXiax— Advice  or  Counsei. 

Id  a  salt  (or  malicions  prosecution  on  the 
charge  that  plaintiff,  while  sheriff  of  a  county 
and  ex  officio  chairman  of  a  county  board  of 
election  commissioners,  had  willfully  and  know- 
ingly violated  Ky.  St.  g  1696a,  subseca.  8,  15,  by 
failing  to  notify  one  of  the  defendants  of  hU 
appointment  as  an  election  officer,  where  it  ap- 
peared that  one  of  the  defendants  made  affidavit 
to  such  effect  to  his  codefendant,  a  practicing 
attorney,  and  that  such  attorney  and  others 
were  unanimously  of  the  opinion  that  the  statute 
had  been  violated,  and  that  plaintiff  was  guilty, 
and  there  was  no  want  of  diligence  in  obtaining 
the  fiicts,  or  any  concealment  of  the  facts  from 
the  attorney,  the  defendants  had  probable  cause 
for  instituting  the  prosecution,  and  hence  a 
defense  to  the  action. 

(Ed.  Note.— For  other  cases,  see  Malicious 
Proeecation,  Gent.  Dig.  K  40,  41,  44 ;  Dec.  Dig. 
«=»21(D.] 

2.  Maucioub  Pboseootion  «=>66  —  Bubdek 
OF  Pboof. 

In  an  action  for  malicions  prosecution,  the 
burden  of  establishing  malice  and  a  want  of 
probable  cause  is  on  the  plaintiff,  and  proof  of 
an  aoquittal  of  the  charge  is  not,  of  itself,  suffi- 
cient to  make  a  prima  facie  case  for  the  plaintiff, 
or  to  cast  upon  defendant  the  burden  of  dis- 
proving malice  or  of  showing  probable  cau8& 

[Ed.  Note. — B\>r  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  ({  11^116;  Dec.  Dig. 
«=»5e.] 

8.  Maliciottb  PBOSEOirnoN  «s>82— Mauok— 

Ikfebxnoe  raoM  Want  or  Psobabuc  Cause. 

The  malice  necessary  to  sustain  an  action  for 

malicious  prosecution  may  be  presumed  from  a 

want  of  probable  cause. 
[Ed.   Not*.— For  other   cases,   see   Malicions 

Prosecution,  Cent  Dig.  f§  67, 68;  Dec.  Dig.  «=> 

32.] 

4.  Malioioub  FsoBBonTtON  «s»23— Want  or 
PBOBABI.E  Cause — InncBBncB  rapu  Maliok. 
Want  of  probable  cause  will  not  be  presum- 
ed, although  actual  malice  is  indisputably  es- 
tablished. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  t  Sd;   Dec  Dig.  «=»23.] 

6.  Maucioub  Pbosecution  €=a71(2)  —  Ques- 

TIOH  FOB  JUBT— WaHT  OF  FBOBABIA  OaUSS. 

Where  the  facts  relied  upon  to  establish 
probable  cause  are  disputed,  the  existence  of 
probable  cause  is  for  the  Jury,  but  where  such 
facts  are  not  disputed,  it  is  for  the  court;  and, 
if  the  undisputed  facts  are  sufficient  to  constitute 
probable  cause  as  a  matter  of  law,  it  is  the 
coort's  duty  to  direct  a  verdict  for  the  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent  Dig.  tf  161,  162;  Dec  Dig. 
«=>71(2).] 

&  Mauciottb  Pbosboction  <8s»21(1>— Dbfbits- 

E8— ADTIOB  of  COUNBEZr-lRTEBEST, 

The  rule  that  the  advice  of  counsel  upon  all 
the  focts  constitutes  probable  cause  for  institut- 
ing a  prosecution  and  a  defense  to  an  action  to 
recover  damages  therefor  requires  that  the  con- 
sulting attorney  most  be  a  disinterested  person, 
and  Uie  attorney  conanlted  is  not  interested 
merely  because  he  is  a  member  of  the  political 
party  at  whose  instigation  his  codefendant  was 
appdnted  an  election  officer,  where  such  defend- 
ant bad  proaecuted  for  the  failure  of  plaintiff  to 


noti^  him  of  his  appointment  as  reqaired  by 
KyrSt  f  1606a,  subseca.  3,  16. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  |g  40,  41,  44;  Dec.  Dig. 
<8=»21(1).] 

7.  Malicious  Pbosecutioh  ®=>56— Pbobablx 

Caube  —  Speoiai,  Pixa  —  Staiotb  —  "Ak- 

bweb." 
Under  Clv.  Code  Prac.  {  05,  defining  an  "an- 
swer" as  a  traverse,  a  statement  of  fact  con- 
stituting an  estoppel  against  or  avoidance  of  a 
cause  of  action  stated  in  the  petition,  a  state- 
ment of  facts  constituting  a  set-off  or  counter- 
claim, a  cross-petition,  the  defense  of  the  advice 
of  counsel,  set  up  in  an  action  for  malicious 
prosecution  to  show  the  existence  of  probable 
cause,  is  not  within  the  definition  of  an  answer, 
aside  from  a  traverse;  and  hence,  where  the  al- 
legations of  the.  petition  were  traversed,  an  issue 
was  made  as  to  probable  cause,  including  the 
advice  of  counsel,  and  it  was  not  necessary  to 
specially  plead  the  advice  of  counseL 

[BM.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  106-110;  Dec  Dig. 
«S356. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Answer.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, OommoD  Pleas  Branch,  Third  Division. 

Acti<Ni  by  A.  M.  Bmler  against  H.  I.  Fox 
and  S.  J.  Nathan.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Affirmed. 

Bennett  H.  Toung,  Robert  Hagan,  Sam 
Tate,  Clem  Hugglns,  and  B.  H.  Neoman,  all 
of  Louisville,  for  appellant  Bnrwell  K. 
Marshall,  Robert  H.  Lucas,  Chas.  T.  Gard- 
ner, and  Burton  Vance,  all  of  Louisville,  for 
appelleeB. 

THOMAS,  J.  This  Is  a  snlt  by  appellant, 
A.  M.  Emler,  against  the  appellees,  H.  I. 
Fox  and  S.  J.  Nathan,  wherein  the  plaintlfl 
seeks  to  recover  damages  of  the  defendants 
for  an  alleged  malicious  prosecution  which 
they  Instituted  against  him  before  a  Justice 
of  the  peace  for  Jefferson  connty.  At  the 
time  the  plaintiff  was  sheriff  of  that  county, 
and  by  virtue  of  his  oI&cb  was  chairman  of 
the  county  board  of  election  commissioners. 
The  defendant  Nathan  had  been  apixrfnted 
on  October  20,  1013,  a  Republican  election 
officer  for  one  of  the  voting  precincts  of  the 
city  of  Louisville  for  the  election  to  be  held 
on  November  4th  following.  The  charge  for 
which  the  plaintiff  was  arreisted,  and  wMch 
he  claims  was  Instituted  maliciously  and 
without  probable  cause,  was  that  he  wlUfnlly 
and  knowingly  violated  the  provisions  of 
subsection  8,  {  1606a,  of  the  Kentucky  Stat- 
utes by  falling  to  notify  the  defendant  Na- 
than of  his  api)olntment  as  such  election  offi- 
cer. The  duties  Impoised  by  the  law  upon 
the  sheriff  are  stated  In  the  subsection  refer- 
red to,  but  the  penalty  for  willfully  'and 
knowingly  violating  those  duties  Is  fixed  by 
subsection  16  of  the  section  referred  to. 
Separate  answers  were  filed  by  the  defend- 
ants, in  each  of  which  there  was  a  traverse 
of  Uie  allegatlon,s  of  the  petition,  and  a° 
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paragrapb  afflnxmtlTely  alleging  that  tbere 
existed  probable  cause  to  believe  the  plaintiff 
guilty  at  the  time  of  the  Issuing  of  the  war- 
rant against  him,  and  another  paragraph  al- 
leging the  guilt  of  the  plaintiff ;  in  still  an- 
other paragrraph  of  the  answer  of  the  de- 
fendant Nathan  he  relied  on  the  advice  of 
counsel  obtained,  as  allowed  by  the  variotis 
opinions  of  this  court  on  the  subject,  as  eoa- 
stitutlng  probable  cause  for  his  action  in  the 
matter.  These  various  affirmative  pleas 
were  denied,  and  upon  trial  there  was  a  ver- 
dict for  the  defendants,  to  reverse  which  this 
appeal  is  prosecuted. 

Many  contentions  and  counter  contritions 
are  pressed  upon  us  by  each  •side  to  the  con- 
troversy, chief  among  which  relate  to  the 
Instructions  given  and  refused  ui)On  the  tri- 
al, and  evidence  admitted  and  rejected  by 
the  court  during  the  trial;  but,  under  the 
view  which  we  take  of  the  case  as  presented, 
we  do  not  deem  it  necessary  to  discuss  these 
matters,  nor  would  It  serve  a  useful  purpose 
to  undertake  to  state  in  detail  the  facts  out 
of  which  the  prosecution  grew,  as  they  are 
so  varied  and  complicated  that  a  recitation 
of  them  would  carry  this  opinion  beyond  due 
and  appropriate  bounds. 

It  will  be  seen  that  subsection  3  of  the  sec- 
tion of  the  statate  referred  to  requires  the 
sheriff  to  give  to  the  ofQcers  of  election 
written  notice  of  their  appointment  before 
the  day  of  the  election  at  which  they  are  ex- 
pected to  serve.  Subsection  15  of  the  sec- 
tion imposes  a  penalty  for  the  sheriff  to 
vcillfully  and  knowingly  refuse  to  do  this. 
As  chairman  of  the  board  of  election  com- 
misslonera  it  is  his  duty  to  preside  at  the 
meetings  of  the  board  and  to  verify  its  pro- 
ceedings by  his  signature  as  such  chairman, 
a  part  of  which  proceedings  necessarily  In- 
cludes the  appointment  of  election  officers ; 
the  notification  which  he  is  to  give  to  such 
election  offlcera  constitutes  their  credentials, 
entitling  them  to  serve  as  such.  As  stated, 
Nathan  was  appointed  on  the  29th  of  Octo- 
ber, of  which  fact  he  became  informed  the 
next  day,  either  through  the  public  press  or 
otherwise,  and,  failing  to  receive  official  noti- 
fication thereof,  on  Monday  morning  follow- 
ing he  went  to  the  sheriff's  office,  and,  as 
he  claims,  was  informed  by  that  officer  that 
his  notification  and  (xedentials  had  been 
mailed  to. him.  Some  statement  was  made 
by  him  in  regard  to  it,  but  later  in  the  after- 
noon of  that  same  day  he  again  went  to  the 
sheriffs  office,  but  found  him  absent.  He 
remained  at  the  office  of  the  sheriff  until  1 
o'clock  that  night,  which  was  Tuesday  morn- 
ing, without  obtaining  his  credentials  or  of- 
ficial notification.  The  evidence  shows  that 
there  were  numbers  of  others  who  had  been 
appointed  and  had  failed  to  be  notified,  as 
Nathan  had.  and  they  were  at  the  court- 
house on  Monday  afternoon,  seeking  their 
credentials,  also,  but  were  unable  to  procure 
th«m.    About  the  time  Nathan  left  the  court- 


house, or  perhaps  shortly  before,  a  number 
of  the  appointed  'Section  officers  who  had 
failed  to  receive  their  notices  instituted  in- 
Juncticm  proceedings  to  compel  the  plaintiff, 
as  sheriff,  to  deliver  to  them  their  notifica- 
tions, ln(doding  their  credentials,  authoriz- 
ing them  to  serve  as  such  officers,  which  In- 
junction was  not  served  on  the  defendant, 
however,  until  some  time  between  7  and  8 
o'clock  next  morning,  and  after  the  polls  had 
been  opened.  Nathan  never  procured  his, 
and,  of  course,  did  not  serve. 

It  is  bat  just  to  the  plaintiff  to  say  that 
his  evidence  shows  that  when  these  notlfica- 
tlouA  including  that  of  Nathan,  were  glvra 
him,  he  delivered  them  to  one  of  his  deputies, 
and  h«  claims  to  have  gone  to  the  respective 
places  of  abode  of  each  appointee,  but  fail- 
ed to  find  them.  He  also  states  that  in  leav- 
ing his  office  about  3:30  on  Monday  after- 
noon he  was  compelled  to  do  so  in  order  to 
discharge  some  of  his  duties  with  reference 
to  the  election  in  places  located  out  of  the 
dty  and  in  the  county  of  Jeflei>son. 

[1]  While  at  the  courthouse  Monday  night, 
Nathan  and  others  made  affidavits,  setting 
forth  the  facts  substantially  as  above  out- 
lined, and  on  the  20th  day  of  November,  in  the 
office  of  the  codefendant,  Fox,  who  Is  a 
regular  practicing  attorney,  he  made  a  simi- 
lar affidavit.  The  warrant,  however,  was 
not  sworn  out  until  some  time  toward  the 
middle  of  January,  1914,  'but  both  Nathan 
and  Fox  had  discussed  the  facts  in  the  pres- 
ence of  each  other,  and  in  the  presence  of 
W.  W.  Davis,  Burton  Vance,  Chas.  T.  Gard- 
ner, M.  J.  Holt,  Kobert  H.  Lucas,  and  per- 
haps other  attorneys  of  the  Louisville  bar. 
The  evidence  convinces  us  that  these  at- 
torneys were  unanimously  of  the  opinion 
that  the  statnte  had  been  violated,  and  that 
the  plaintiff  was  guilty  of  the  offense  with 
which  he  was  charged. 

There  is  nothing  to  show  any  want  of 
reasonable  diligence  on  the  part  of  either 
Fox  or  Nathan  to  obtain  the  facts,  nor  do 
we  find  any  evidences  of  any  concealment 
from  the  attorneys  of  any  of  the  facts  known 
to  them,  80  that  we  unhesitatingly  conclude 
that  the  defendants  brought  themselves  with- 
in the  rule  so  often  announced  by  this  court, 
permitting  them  to  Justify  their  actions  In 
instituting  the  prosecution  under  the  advice 
of  counsel  honestly  obtained. 

[2-C]  This  court  has  uniformly  held  that 
if  a  defendant  in  a  suit  of  this  kind  could 
show  that,  before  he  procured  the  order  of 
arrest  of  the  plaintiff,  he  laid  the  facts  be- 
fore a  competent  attorney  and  fairly  obtain- 
ed his  advice  that  the  defendant  in  the  prose- 
cution was  guilty,  this  would  constitute  prob- 
able cause  for  instituting  the  prosecution,  and 
consequently  a  defense  to  an  action  to  recover 
damages  therefor.  Among  the  numerous  cases 
from  this  court  are:  Lancaster  r.  Lang8t<m, 
36  S.  W.  521, 18  Ky.  Law  Rep.  299;  Meskerv. 
McCourt,  44  S.  W.  £75, 19  Ky.  Law  R^.  1897; 
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Ahrens  A  Ott  Mfg.  Co.  y.  Hoeher,  61  S.  W. 
194,  21  Ky.  Law  Rep.  280 ;  Farmers'  4  Ship- 
pers' Tobacco  WariBhoBse  Company  v.  Gib- 
bons, 55  S.  W.  2,  21  Ky.  Law  Kep.  1348;  Mark 
&  Muae  7.  Christian,  59  S.  W.  1092,  22  Ky. 
Law  Bep.  1102;  Tandy  ▼.  EUey,  80  S.  W.  776, 
26  Ky.  Law  Rep.  98;  MUler  v'.  Metropolitan 
Life  Insurance  Co.,  89  S.  W.  188,  28  Ky.  Law 
Bep.  223;  Ifational  Life  &  Accident  Insur- 
ance Co.  V.  Gibson,  101  S.  W.  896,  31  Ky.  Law 
Rep.  101,  12  L.  B.  A.  (N.  8.)  717;  Sehott  v. 
Indiana  National  Life  Insurance  Co.,  160 
Ky.  533,  168  S.  W.  1023,  Ann.  Cas.  1916A, 
337;  Moser  v.  Fable,  164  Ky.  517,  175  S.  W, 
907;  Dyer  v.  Singer  Sewing  Machine  Com- 
pany, 164  Ky.  538,  175  S.  W.  1037;  and  Car- 
rigan  v.  Graham,  166  Ky.  333,  179  S.  W. 
198.  These,  and  otber  cases  frmn  this  court, 
hold  that  the  burden  of  establishing  malice 
and  a  want  of  probable  cause  Is .  upon  the 
plaintiff  in  a  malicious  prosecution  suit,  and 
tliat  proof  of  an  acquittal  of  the  charge  is 
not,  of  itself,  sufficient  t<r~make  a  prima 
fade  case  for  the  plaintiff,  or  to  cast  the 
burden  upon  defendant  to  dlsprove^mallce  or 
to  show  the  existence  ot  probable^^use  for 
Instituting  the  prosecution.  They  also  estab- 
lish the  rule  in  this  state,  and  which  has 
bem  such  elsewhere  from  the  earliest  his- 
tory of  this  character  of  action,  that  malice 
necessary  to  sustain  the  acflon  may  be  pre- 
sumed from  a  want  of  probable  cause,  but 
that  want  of  probable  cause  will  never  be 
presumed,  although  actual  malice  be  indis- 
putably established.  Jones  v.  L.  &  N.  Rail- 
way Co.,  96  S.  W.  793,  29  Ky.  Law  Rep.  945; 
Yocum  ▼.  Polly,  1  B.  Mon.  358,  36  Am.  Dec. 
583;  Garrard  v.  WlUet,  4  J.  J.  Marsh.  628. 
The  authorities  referred  to  furthermore  Hold 
the  rule  to  be  that  if  the  facts  relied  upon  to 
establish  probable  cause  are  disputed,  €he 
question  of  the  existence. of  probable  cause 
should  be  submitted  to  the  Jury,  under  ap- 
propriate instructions,  but  if  such  facts  are 
not  disputed,  it  becomes  a  question  for  the 
court,  and  If  the  undisputed  facts  are  snffl- 
clent  to  constitute  probable  cause,  as  a  mat- 
ter of  law  it  is  the  duty  of  the  court  to  di- 
rect a  Terdlct  for  the  defendant.  Illustrat- 
ing these  rules,  we  And  this  court,  in  the 
case  of  Moser  v.  Fable,  supra,  saying: 

"Applying  this  rule  [advice  of  counsel]  to  the 
facts  of  this  case,  we  find  it  somewhat  difflcolt 
to  designate  what  more  or  different  steps  the  ap- 
pellant could  have  taken  to  justify  him  in  caus- 
ing the  appellee's  arrest  He  not  only  acted 
without  nuuice,  but  after  a  full  submission  of 
all  the  facts  he  acted  upon  the  advice  of  three 
attorneys,  who  ware  of  one  opinion.  Under  this 
evidence,  the  court  should  have  sustained  defend- 
ant's motion  for  a  peremptory  instruction." 

In  tike  case  referred  to  of  Carrlgan  t. 
Graham  it  la  said: 

"  'What  facts  and  circumstances  amount  to 
probable  cause  is  a  question  of  law.  Whether 
they  exist  or  not,  in  any  particular  case  where 
the  evidence  is  conflicting,  is  a  question  of  fact, 
to  be  determined  by  the  Jnrr.  But  where  there 
is  no  conflict  in  the  evidence,  whether  the  facts 
shown  amount  to  probable  cause,  is  ordinarily  a 
question  of  law  for  the  court.'    *    *    *    In  the 


instant  case,  the  proof  shows  without  contradic- 
tion or  dispute  that  the  Grahams  made  a  fuH 
and  fair  statement  of  all  Oie  facts  to  the  attor- 
ney upon  whose  advice  the  prosecution  was  insti- 
tuted, and  acted  upon  his  advice.  Under  these 
circumstances,  the  trial  court  properly  directed 
a  verdict  for  the  defendant." 

[6]  We  are  aware  that  the  rule  under  con- 
sideration requires  that  the  consulted  at- 
torney must  be  a  disinterested  one,  and  it 
is  Insisted  in  this  case  tiiat  the  attorneys 
wbo  were  consulted  are  not  disinterested 
ones,  because  they  were  members  of  the  po- 
litical party  at  whose  instigation  Nathan 
was  appointed  election  officer,  and  we  are 
dted  to  the  case  of  Smith  v.  Fields,  Vtd  Ky. 
60,  129  8.  W.  325,  80  L.  R.  A.  (N.  S.)  870. 
In  that  case  it  will  be  found  that  the  con- 
sulted attorney  was  financially  interested  in 
the  litigation  oat  of  wtaidi  the  prosecution 
grew,  and  of  course  he  was  very  properly 
iuM  not  to  be  a  disinterested  adviser.  The 
interest  which  will  disqualify  the  attorney 
from  giving  adrioe  upon  which  the  defend- 
ant in  this  character  of  suit  may  rely  can- 
not be  extended  so  as  to  Include  merely  a 
political  interest.  If  such  an  interest  on 
the  part  of  the  attorney  would  disqualify 
htm  from  giving  such  advice,  In  many  eases 
it  would  be  an  extremely  difficult  matter  to 
obtain  what  would,  under  such  circum- 
stances, be  unprejudiced  advice,  for  it  is  a 
known  fact  t)iat  members  of  the  bar  In  this 
country  usually  take  more  than  an  average 
Interest  In  politics,  and  the  great  majority 
of  them  align  themselves  with  some  pro- 
nounced political  party.  In  such  a  case  if 
a  member  of  one  political  party  should  be 
accused  of  a  violation  of  the  law,  an  attor- 
new  of  an  imposing  political  party  would  be 
disqualified  from  giving  advice  to  the  one 
considering  himself  aggrieved,  and  wbo  de- 
sired to  institute  a  prosecution  so  that  the 
law  might  be  vindicated.  The  very  state- 
ment of  the  proposition  is  sufficient  to  re- 
fute Its  soundness.  We  are  convinced  that 
under  the  facts  disclosed  the  trial  court 
should  have  sustained  the  motion  of  the  de- 
fendants for  a  peremptory  instruction,  di- 
recting a  verdict  in  their  behalf. 

17]  But  at  this  point  we  are  met  with  the 
argument  that,  so  far  as  the  defendant  Vox 
Is  concerned,  he  did  not  In  his  answer,  spe- 
cially plead  the  advice  of  counsel  obtained 
by  him  as  establishing  probable  cause  for 
the  part  he  took  in  Instituting  the  prosecu- 
tion against  the  plaintiff,  and  that  he  can- 
not therefore  rely  on  it.  We  are  convinced 
that  this  objection  is  not  well  taken,  be- 
cause such  a  special  plea  is  not  necessary 
under  our  form  of  practice.  It  must  not  be 
forgotten  that  the  advice  of  counsel,  ob- 
tained in  the  manner  required  by  law,  is 
only  for  the  purpose  of  combating  the  neces- 
sary allegations  which  the  plaintiff  must 
make  in  his  petition  that  the  prosecution 
was  instituted  without  probable  cause.  In 
other  words,  it  is  evidence  of  the  existence 
Of  probable  cause.    When  the  allegations  of 
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the  petition  are  traverBed,  an  lasne  la  made 
as  to  whetber  there  existed  probable  canse, 
and  necessarily  any  fact  bavlnif  a  bearing 
upon  tbls  Issue  one  way  or  the  other  would 
be  admissible  in  evidence.  This  naturally 
follows  from  the  well-established  rule  of 
pleading  as  found  in  all  of  the  authorities. 
Unless,  therefore,  the  practice  In  this  state 
requires  a  different  rule,  or  has  made  an 
exception  of  the  rule  of  practice  now  under 
consideration,  it  would  be  competent  for 
the  defendant  In  a  malicious  prosecution  to 
prove  under  his  traverse  the  fact  that  he 
sought  and  obtained  the  advice  of  counsel 
as  showing  that  be  acted  with  probable 
cause.  We  find  no  such  exception  existing 
in  tbls  state,  although  In  a  number  of  cases, 
including  some  of  those  to  which  we  have 
referred,  no  doubt  out  of  abundant  caution, 
the  advice  of  counsel  was  relied  upon  by  a 
special  plea.  In  none  of  the  cases  do  we 
find  that  it  Is  a  requirement  under  our  prac- 
tice. An  answer  is  defined  by  section  95  of 
the  Civil  Code  of  Practice  to  be: 

"1.  A  traverse.  2.  A  statement  of  facts  wblcb 
constitute  an  estoppel  against,  or  avoidance  of, 
a  cause  of  action  stated  in  the  petition,  3.  A 
statement  of  facts  which  constitute  a  set-off  or 
counterclaim.    4.  A  croBs-petitlon." 

The  advice  of  counsel  Is  evidently  not  a 
statement  of  facts  which  constitute  an  estop- 
pel against  the  cause  of  action  stated  in  the 
petition,  nor  is  it  in  avoidance  of  such  a 
cause  of  action  because  it  confesses  nothing 
stated  In  the  petition,  and  there  can  be  no 
avoidance  of  a  thing  which  is  not  confessed, 
nor  is  it  a  set-off,  counterclaim,  or  cross-peti- 
tion. It  would  seem,  therefore,  that  the  con- 
clusion Is  irresistible  that  there  exists  no 
rule  of  pleading  requiring  this  character  of 
defense  to  be  specially  relied  upon  by  plea  in 
order  to  enable  the  defendant  to  obtain  the 
benefit  of  it.  This  question  was  considered 
by  the  Supreme  Court  of  Massachusetts, 
which  has  a  somewhat  similar  method  of 
pleading  to  our  own,  in  the  case  of  Folger  v. 
Wasbbum,  137  Mass.  60.  In  that  case,  upon 
the  precise  question,  the  court  said: 

"A  general  denial  by  the  defendant  pats  in  is- 
sue all  the  facta  which  it'  is  necessary  for  the 
plaintiff  to  prove  in  order  to  make  out  a  prima 
fade  case.  Evidence  on  behalf  of  the  defendant 
that,  in  instituting  the  previous  prosecution,  he 
acted  In  good  faith,  under  the  advice  of  counsel, 
is  competent  under  a  general  denial,  because  it 
tends  to  rebut  the  plaintiff's  alleKations  of  malice 
and  want  of  probable  cause.  This  is  not  a  sub- 
stantive fact  in  avoidance  of  the  action :  it  does 
not  admit  and  avoid  facta  alleged  by  the  plain- 
tiff, but  disproves  them." 

In  26  Cyc.  88,  upon  the  same  point,  it  Is 
said: 

"Under  the  general  denial,  or  general  issue, 
facts  showing  the  existence  of  probable  cause, 
and  the  nonexistence  of  malice,  the  guilt  of 
plaintiff,  and  all  circumstances  attending  the 
transactions  which  tend  to  show  defendant's  mo- 
tive may  be  offered  in  evidence." 

See,  also.  Sparling  v.  Conway,  6  Mo.  App. 
283 ;  Id.,  75  Mo.  510 ;  Griffin  v.  Chubb,  7  Tex. 
603,  68  Am.  Dec.  85.   The  same  question  wa? 


under  consideration  by  the  sni)#rlor  court  of 
this  state  in  the  case  of  JohnsMi  t.  Clem, 

4  Kj.  Law  Bep.  860,  wherein  the  court, 
through  Judge  Bowden,  gave  somewhat  an 
exhaustive  consideration  to  the  question  now 
being  considered,  and  held  that  the  special 
plea  of  the  nature  under  discnsaUm  l8  not 
necessary  to  enable  the  defendant  to  rdy  on 
the  advice  of  connseL  In  the  oourse  of  the 
opinion  the  court  says: 

"When  he  [defendant]  tendered  the  issue  of  a 
traverse,  he  fixed  the  qualitv  of  all  the  facts  r»- 
lating  to  that  issue,  even  if  It  were  conceded, 
which  we  do  not  concede,  that  he  might  have 
pleaded  the  facts,  whether  they  are  regarded  as 
only  a  particular  method  of  denial,  or  are  re- 
garded as  in  the  nature  of  an  avoidance.  Bat 
there  la  not  in  the  facts  pleaded  the  first  essen- 
tial condition  of  an  avoidance;  it  cannot  be  said 
that  it  admits  the  charge  of  malioe  and  want  of 
probable  cause  by  not  specially  denying  them, 
and  then  avoids  the  effect  of  that  admission  by 
facts  which  are  themselves  merely  a  denial  of 
them  by  inference.  If  it  can  be  considered  as 
admitting  malice  and  want  of  probable  cause, 
in  order  to  maintain  the  paragraph  as  a  suppos- 
ed plea  of  avoidance,  then  the  paragraph  is  good 
for  nothing,  because  it  contains  no  matter  which 
can  defeat  the  plaintiff's  action,  assuming,  as  the 
argument  does,  that  the  pleadings  admit  that  the 
prosecution  was  malicious  and  without  probably 
cause.  That  which  is  admitted  by  the  pleadinps 
is  incontrovertible.  To  hold  that  It  la  a  plea  of 
confession  and  avoidance  would  be  to  say  that 
not  a  single  fact  pleaded  could  be  proved,  inas- 
much as  the  supposed  confession  of  malice  and 
want  of  probable  cause  precludes  any  testimony 
whatever,  tending  to  contradict  that  which  is 
confessed.  But  one  possibility  remains;  if  any- 
thing, it  is  a  mere  denial,  in  a  form  not  prescrib- 
ed by  the  Code ;  there  being  already  an  issue  by 
a  traverse,  it  is  merdy  a  statement  of  the  evi- 
dence relevant  to  that  issue." 

The  same  court,  speaking  throagh  Judge 
Bichards,  in  the  case  of  Crawford  v.  Keyser, 

5  Ey.  Law  Rep.  693,  upholding  the  right  of 
the  defendant  to  rely  on  this  defense  without 
a  special  plea,  said: 

"Under  such  a  denial  the  defendant  may  prove, 
as  a  fact  tending  to  show  probable  cause,  that  he 
acted  under  the  advice  of  a  licensed  lawyer." 

Again,  the  same  court,  in  the  case  of 
Arnold  v.  Hicks,  6  Ky.  Law  R^.  934,  upon 
the  same  question,  said: 

"Under  this  traverse  the  defendants  were  en- 
titled to  prove,  as  tending  to  show  want  of  mal- 
ice and  tae  existence  of  probable  cause,  that  be- 
fore taking  any  step  they  laid  before  a  practicing 
attorney  all  the  facts  in  the  case,  and  that  he 
advised  them  that  the  facts  so  stated  were  suffi- 
cient to  justify  a  criminal  proceeding,  and  the 
court  erred  in  refusing  to  allow  them  to  make 
such  proof." 

The  same  question  has  been  before  this 
conrt  in  the  case  of  Farmers'  8c  Sbippers' 
Warehouse  Company  y.  Gibbons,  supra.  In 
that  case  there  was  no  special  plea  relying 
npon  the  defense  now  under  consideration. 
Still,  evidence  of  such  defense  was  not  only 
admitted  npon  the  trial  under  the  defendant's 
traverse  of  the  allegations  of  the  petition, 
but  this  evidence  was  adjudged  by  this  court 
to  be  sufficient  to  authorise  the  direction  of  a 
verdict  for  the  defendant  It  la  statM  in  the 
Qldnion  in  that  case: 
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"Hw  oflgiul  petkioB  <wn  faint  two  para- 
graphs.  In  one  it  la  alleged  that  appellant  ma- 
liciooalT  and  without  probable  cause  taatltnted 
this  aut  againat  him,  and  jnaUeiooaly  canaed  an 
attachment  to  iaaue  against  the  property  of  ap- 
pellee. •  •  •  The  other  paragraph  is  a  pro- 
ceeding under  aectilon  7  of  the  Kentucky  Statutes 
for  damages  for  the  sning  oat  and  levy  of  the 
Attachment  'without  good  cause.' " 

Farther  along,  in  showing  the  defendant's 
pleading,  It  is  stated: 

"The  ancwer,  aa  amended,  ia  a  general  denial 
of  each  and  every  averment  of  the  petition." 

In  snnuning  up  the  condnsion  of  the  ooort 
on  tills  state  of  tbe  pleading  and  the  erl- 
4ence  as  shown  In  the  record,  the  coort  says : 

"The  testimony  shows  that  appellant  honestly 
sought  th9  advice  of  its  attorney  after  taking 
more  than  ordinary  care  to  acquaint  itself  with 
the  facts  on  wliich  it  based  its  claims  for  reeor- 
«ry,  and,  after  fnlly  and  fairly  stating  the  ease 
pursued  the  course  recommended  by  such  coun- 
sel; and  neither  malice  nor  want  of  probable 
'Cause  is  shown." 


Without  dlscnsalng  tbe  right  of  Fox  to 
rdly  npoD  the  apeclal  plea  of  Nathan,  under 
the  drcomstancee  of  this  case,  provided  tbe 
practtoe  required  tbe  defense  to  be  made 
by  a  special  plea,  we  are  convinced  from  tbe 
general  piineiples  of  pleading,  ud  from  the 
language  of  tbe  section  of  tbe  Code,  snpra, 
and  tbe  authorities  referred  to,  that  this  de- 
fense may  be  introduced  under  a  general  de- 
nial <rf  tbe  allegations  of  tbe  petition,  or,  as 
stated  by  the  Code,  a  traverae  only  of  that 
pleading.  It  tberefore  resnlts  that  tinder 
the  pleading  of  appellee  Fox  be  bad  a  right  to 
Introdnoe  evidence  on  tbe  question  of  bbtain- 
ing  advice  of  oounsel  and  to  rely  thereon, 
and  tbe  court  did  not  err  In  permitting  him 
to  do  so. 

As  tlie  Jury  found,  under  tbe  instmctlona, 
for  tbe  defendant,  which,  according  to  oar 
view,  they  should  have  been  directed  by  tbe 
ooart  to  BO  find.  It  results  that  the  Judgment 
is  correct,  and  it  dwald  be  and  is  a£armed. 


Digitized  by 


Google 


474 


189  SOUTUWESTBRN  KE3FORTBB 


(Tex, 


WOOD  T.  STATE.    (No.  4199.) 

(C!onrt  of  Criminal  Appeals  of  Texas.    Oct  18, 
1916.     On  Rehearing,  Nov.  15,  1916.) 

1.  Rape    ♦=»51(4)— Bvidenok— Sttfpiciknot— 

FOBCE. 

Prosecutrix's  testimony  of  the  act  and  her 
screaming  and  resisting  to  the  utmost,  and  tes- 
timony of  several  others  as  to  bruises  on  her 
back  and  b'bth  arms,  held  sufficient  to  support 
conviction  of  rape  by  force. 

[Ed;  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  {  74;  Dec.  Dig.  <S=>51(4).] 

2.  Cbikinal  Law  <8=s>596(1)  —  Second  Af fu- 
CATION  FOB  Continuance. 

Refusal  of  continuance  because  of  absence  of 
accused's  witness,  who  lived  about  a  quarter  of  a 
mile  from  the  scene  of  the  alleged  crime,  who 
would  have  testified  that  she  was  at  home  that 
night  and  heard  no  one  scream,  a  state's  witness 
who  lived  further  from  the  scene  having  testi- 
fied to  hearing  screams  at  the  time,  was  not  er- 
ror, where  it  was  not  stated  what  accused's  wit- 
ness was  doing  at  the  time,  nor  whether  her 
house  was  open  or  closed,  and  accused  introduc- 
ed several  witnesses  living  in  the  neighborhood, 
who  testified  to  hearing  no  screams  that  night, 
and  the  application  was  the  second  application 
for  continuance. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  1328 ;  Dec.  Dig.  «=9596(1).] 

3.  Cbucinai.  Law  <S=9366(3)  —  Rxs  Gebta  — 
C0MFI.AINTB  or  Pbosecxjtbix. 

Testimony  as  to  what  prosecutrix  said  in 
malting  complaint  is  admissible  where  the  com- 
plaint is  made  so  soon  after  the  occurrence  as  to 
be  res  gestts  of  the  act 

[EA.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  {  811 ;  Dec.  Dig.  <8=>36e(3).] 

4.  Rape  ^=>48(1)— Evidence— Complaiwtb  or 
PB06BCUTBIX. 

Testimony  that  prosecutrix,  next  day  after 
the  aUeged  crime,  made  complaint  to  her  mother 
and  a  neighbor,  is  admissible,  where  witnesses 
testify  only  to  the  fact  of  complaint  and  not 
what  was  said. 

[Eld.  Note. — For  other  cases,  see  Rai>e,  Cent 
Dig.  i  67 ;  Dec,  Dig.  <8=>48(1).] 

5.  Rape    «=343(2)— £>vidbnce— CoHDiTioif    ov 
PBOsEotn'Bix  Afteb  Offense. 

Where  prosecutrix  complained  next  day  aft- 
er the  alleged  crime  to  her  mother  and  a  neigh- 
bor, their  testimony  tliat  she  was  nervous  and 
crying  and  had  bruises  on  her  arms  and  baclt, 
and  that  she  remained  in  that  condition  for  some 
time  thereafter,  and  that  she  would  cry  when- 
ever the  subject  was  approached,  was  admissible. 
[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  §  65;  Dec  Dig.  «=>43(2).] 

6.  Rape  €=949(2)  —  Evidence  —  EIxplaha- 
TioN  OF  Failubs  <ro  Complain. 

Admission  of  testimony  of  prosecutrix  that 
the  reason  she  did  not  tell  her  father  and  moth- 
er of  the  alleged  crime  the  night  it  occurred,  as 
soon  as  she  got  home,  was  because  they  were 
old,  her  father  being  74,  and  her  mother  67,  and 
her  father  was  feeble,  presented  no  error,  where 
the  father  and  mother  l>oth  testified  at  the  trial, 
and  the  Jury  had  a  view  of  them. 

[Ed.  Note!— For  other  cases,  see  Rape,  Gent 
Dig.  I  70;   Deo.  Dig.  «=»49(2).] 

7.  Cbiminai  Law  «s»451(2)— Opinion— Facts 
Also  Stated. 

It  was  not  error,  as  permitting  opinions  and 
conclusions  of  a  witness,  to  permit  prosecutrix 
to  tell  that  she  resisted  "all  she  could,"  where 
she  also  testified  in  detail  to  various  specific 


acts  of  resistance  on  her  part  and  of  violence  on 
the  part  of  accused. 

UEi.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1040;  Dec.  Dig.  «=>451(2).] 

8.  Cbiionai.  Law  4s>351(8)  —  Evidence  or 
"Fbame-Up." 

Permitting  cross-examination  of  accused  elic- 
iting that  his  brother-in-law  visited  him  while  in 
jail  before  be  gave  bond  was  proper,  where  it 
appeared  that  as  soon  as  accuaed  was  rat  on 
bond  he  and  his  brother-in-law  went  to  the  place 
where  accused  daimed  the  act  of  intercourse 
took  place,  and  the  brother-in-law  claimed  to 
have  discovered  things  that  would  support  ac- 
cused's contention  of  voluntary  intercourse,  and 
that  he  then  got  another  person  to  viMt  the  spot 
and  look  at  ft  and  the  objects  claimed  to  have 
been  fotind  there;  the  state's  contention  being 
that  these  articles  were  placed  there  by  the 
brother-in-law  as  a  "frame-up." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  762;  Dec.  Dig.  «=>351(8).] 

9.  WiTNEBSES  «=>821—  luPEAOHnra  —  One's 

Own  Witnebb. 
Irrespective  of  who  subpflBnaed  a  witness,  the 
party  introducing  him  is  not  permitted  to  impeach 
him  unless  he  testifies  to  some  tect  damaging 
to  the  cause  of  introducing  party,  which  the  lat- 
ter was  unaware  the  witness  would  testi^  to  be- 
fore placing  him  on  the  stand. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  K  1094,  1099,  1100;   Dec.  Dig.  «=> 

10.  Rape  «=»40(3)— Evidence— Chabacteb  of 
Pbobeoutbiz  —  Pbevioub  Aotb  or  Inconti- 
nence WITH  Othebs. 

Generally,  acts  of  prosecutrix  with  others 
than  accused  are  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  i  57;  Dec.  Dig.  «=940(3).] 

11.  Rape  <8=s>59{16)—In8tbuotion8— Consent 
OF  Pbosecutbix. 

Where  prosecutrix  testified  to  the  use  of 
force,  and  accused  testified  to  specific  words  and 
acts  of  consent  an  instruction  that  "it  is  not 
necessary  that  consent  be  in  words,  if  she  yields 
her  person  to  the  defendant"  he  would  not  be 
guilty,  was  correct  and  applicable  to  the  evi- 
dence. 

[Ed.  Note. — ^For  other  cases,  see  Rape,  Oent 
Dig.  i  96;  Dec.  Dig.  <8=»59(16).] 

12.  Cbuonai,  Law  «=3829(1)  —  Tbiai.  —  Be- 
qubsted  Inbtbuctions— Covebed  bt  Otheb 

iNSTBTTCnONB. 

Refusal  of  special  charges  requested  by  ac- 
cused is  not  error,  where  they  are  covered  by  in* 
structions  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cient  Dig.  |  2011 ;  Dec.  Dig.  <8=*829{1).] 

13.  CBnaNAX  Law  9=s>S23(4)— Inbtbuctions— 

BXPEATINO  DEFINITIONa 

A  paragraph  in  a  charge  requiring  the  Jury 
to  find  beyond  a  reasonable  doubt  that  accused 
did  by  force  "violently  ravish,"  etc.,  prosecutrix, 
was  not  objectionable  as  not  requiring  the  jury 
to  believe  that  prosecutrix  used  her  utmost  en- 
deavor to  prevent  the  act  where  "force"  was  de- 
fined in  two  paragraphs  of  the  charge,  following 
and  preceding  this  one;  it  not  being  necessary 
again  to  define  the  word. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1992-1994;  Dec.  Dig.  «s> 
823(4).] 

14.  Rape  $=959(13)— Instbuotions— Appuoa* 
BiLiTT— Intent. 

Where  both  accused  and  prosecutrix  testified 
to  a  completed  act  of  intercourse,  it  was  not  er- 
ror to   refuse   charges   on   accuised'a   "intent"; 
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there  befnir  no  question  u  to  'wbat  tiia  intent 
was  on  ths  occlusion. 

[Bd.  Note.— For  other  oimb,  see  Bape,  Cent. 
Dig.  i  d3;  Dec.  Dig.  <&=>69(13).] 

15.  CxomiAX  Law  <S=»820(9)— iHarxuononB— 
Special  Gbabge— Statutx. 

Where  the  court's  charge  on  presnmption  of 
innocence  and  burden  of  proof  was  in  accord- 
ance with  the  statutory  provisions,  ther«  was  no 
necessity  to  give  a  requested  special  charge. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;   Dec  Dig.  «=3S29(9).] 

16.  Cbimisai.   Law   ^9722(3)— TBiAii—ABoc- 

HENT  OF  COUKSSI/— COIQIENY  OR  OHAaACTEB 
OF  AcCtlSED. 

A  remark  of  the  district  attorney  in  closing 
that  accused  "was  not  only  born  a  cripple,  but 
he  was  bom  with  a  deformed  heart,"  accused's 
father  having  testified  as  to  his  having  been  bom 
with  a  crippled  foot  and  leg,  was  proper,  where 
the  testimony  of  prosecutrix,  if  true,  would  •» 
thorise  such  a  atatonent. 

[Ed.  Note.— SV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1674 ;  Dec.  Dig.  «=»722(3).] 

17.  Cbiminai  Law  «=>722(1)— Tbiai>-Abgu- 
UENT  OF  CoTJNaii>- Appeal  to  Sympathy. 

A  district  attorney's  statement  in  his  clos- 
ing address  that  "If  the  law  will  not  protect  this 
girl  with  her  innocence,  to  the  devu  with  the 
law,"  was  not  improper;  counsel  having  the 
right  to  contend  that  the  prosecutrix,  was  inno- 
cent and  had  voluntarily  committed  no  wrong. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1674;  Dec.  Dig.  «=5>722(l).) 

18.  CnnnwAL  Law  «=»724(2)— Tbiai/— Arotj- 
MENT  OF  Counsel— Abttsivk  Larouaos. 

Where  a  district  attorney  in  his  closing  ad- 
dress addressed  to  accused  the  remark,  "Tou  know 
no  more  about  love  than  a  hog  does  about  decen- 
cy," this  was  Justified  by  testimony  of  accused 
that  the  act  of  Intercourse  was  the  result  of  the 
relations  existing  between  him  and  prosecutrix  by 
reason  of  their  feelings  toward  each  other,  not- 
withstanding the  remark  was  forceful. 

[Ed.  Note.— For  other  cases,  see  Ci^minal 
Law,  Cent  Dig.  1 1679;  Dec  Dig.  <8=»724(2).] 

19.  Cbiuirai.  Law  <8=>72(K7).  1171(3)— Tbial 

— ABOUICBHT  op  CoVNSfelr-COMUIINTS  OR  IR- 

TXRER0C8  nOK  BviDKROE. 
Where  in  his  closing  address  the  district  at- 
torney stated  women  usually  lie  about  having 
had  ijitercourse,  this  was  either  not  prejudicial 
to  accused,  who  claimed  prosecutrix  was  lying 
about  the  act,  or  else  it  was  legitimate  argument 
on  the  evidence  that,  if  prosecutrix  had  consent- 
ed to  the  act  she  would  not  have  complained  of 
it  to  others;   there  being  no  other  witnesses. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  j§  1670,  1671,  3127;  Dec  Dig. 
«=3720(7),  1171(3).) 

20.  CsmzRAL  Law  <&=9ll71(l)— Habic]:,B88  Eb- 
BOB  —  Ccdrsel's  Reicabks  —  MlNIMtnt  Veb- 

DIOT. 

The  statement  in  the  district  attorney's  clos- 
ing address,  "There  never  was  a  woman  who 
went  astray  but  some  man  was  the  cause  of  it," 
was  not  reversible  error,  as  calculated  to  "rile 
the  passion  of  the  jury,"  where  the  verdict  re- 
turned was  tlie  minimum  fixed  by  law. 

[Ed.  Nota.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  3127 ;   Dec  Dig.  «=»U71(1).] 

21.  CbSqomai.  Law  •s>867(2)  —  Tbial  —  Mis- 
OORDUOT  or  JUBY  —  DiSOUSSIMO  Aoouskd's 
CoRVionoR  OX  Arotbkb  Cbiue. 

That  the  jury,  while  considering  their  ver- 
dict, discussed  whether  the  accused  was  con- 
ricted  of .  a  bone. theft  for  which  accused  bad 
testified  he  had  bean  indicted,  but  as  to  the  dia- 


position  of  whick  aoenaed  bad  not  testified,  waa 
not  misconduct  where  such  evidence  was  admit- 
ted as  affecting  accused's  credibility,  and  it  did 
not  appear  that  the  jury  considered  it  for  any 
other  purpose. 

[E!d.  Note.— For  other  eases,  see  Criminal 
Law,  Oeat  Dig.  i  2065;  Dec  Dig.  «a>857(2).] 

On  Behearlng. 

22.  Cbiuiral  Law  ($=9396(2)  —  Evidercb  — 
Whole  Conversation. 
Under  Code  Cr.  Proc  1911,  art.  811,  making 
admissible  the  whole  of  a  conversation  to  explain 
a  part  thereof  introdnced  by  the  opposite  party, 
accused  cannot  testify  as  to  alleged  remarks  in 
a  conversation  where  they  do  not  explain  anoth- 
er portion  thereof  introduced  by  the  opposite 
party, 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  {  862;  Dec.  Dig.  «=>306(2).] 

28.  Cbimirai.  Law  <e=>1037(2)— Appeal-Ob- 
JxonoNS  Below— Requests  tob  Additior- 
AI,  Inbtbuctions. 
Accused  could  not  complain  of  certain  re- 
marks of  the   district   attorney's   which    were 
withdrawn  by  the  court  from  the  jury,  the  dis- 
trict attorney  being  instructed  to  remain  in  the 
record,  where  no  o&er  or  additional  instructions 
were  requested  by  accused;  it  being  his  doty,  if 
he  did  not  think  the  withdrawal  by  the  court 
and  the  instructions  given  at  the  time  sufficient, 
to  ask  for  and  secure  additional  instructions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1691,  2646;  Dec  Dig.  <8=> 
1087(2).] 

Appeal  from  District  Court,  Coleman  Coun- 
ty; John  W.  Goodwin,  Judge. 

clarence  Wood  was  convicted  of  rajje  by 
force,  and  appeals.    AfBrmed. 

Woodward  &  Baker  and  Snodgraas,  pibrell 
ft  Snodgraas,  all  of  Coleman,  for  appellant 
Critz  ft  Woodward,  of  Coleman,  Cunning- 
hum  &  Sewell,  of  Ablloie,  and  C.  G.  McDon- 
ald, Asst  Atty.  Oen^  for  the  State.' 

HABPEB,  3.  Appellant  wan  ctmvlcted  of 
rape  by  force,  and  his  punishment  assessed 
at  five  years'  oonflnement  in  the  state  peni- 
tentiary. 

Miss  Virginia  BUey  testlfled  tbat  on  Feb- 
ruary 17tli  Dude  White  telephoned  ber,  stat- 
ing that  appellant  desired  to  take  ber  to  the 
show  at  Santa  Anna  that  night;  that  ber 
fftther  objected  to  ber  going,  and  sbe  could 
not  go;  tbat  Dude  then  asked  her  If  abe 
would  go  with  appellant  to  Charlie  Freeman's 
and  play  forty-two,  and  tbat  be  (Wblte)  was 
going,  and  would  play  witb  Mr.  Freeman's 
daughter.  Witness  testlfled  she  consented  to 
go  to  Freeman's,  and  tbat  night  about  8 
o'clock  or  8:30,  appellant  came,  and  tbey 
drove  to  Mr.  Freeman's.  When  tbey  got 
there,  appellant  remarked,  "Dude  has  not 
got  here  yet,"  and  "Let's  drive  down  the  road 
a  piece,"  as  be  wanted  to  get  a  cotton  sack 
out  of  tbe  field.  Sbe  consented.  They  drove 
down  tbe  road  about  a  quarter  of  a  mile, 
when  appellant  stopped  tbe  borse  and  got 
out  as  If  to  get  tbe  sack,  walked  around  tbe 
back  of  the  buggy,  threw  a  powder  of  some 
kind  In  ber  face,  and  caught  bold  of  her. 


A=3»For  aUier  oases  tee  suae  toolo  and  KET-NUMBEm  ta  all  Key-Kumtwred  Digest*  and  Indexe* 


Digitized  by  ^OOQIC 


476 


189  SOUTUWESTBBN  RBPORTEB 


CTex. 


pnlUng  her  oat  of  the  baggy,  and  die  tell 
on  her  back,  when  appellant  by  force  out- 
raged her  person,  and  she  screamed,  and  re- 
sisted to  her  utmost,  going  Into  details  as  to 
what  she  did.  Appellant  testified,  and  ad- 
mitted that  he  got  Dude  White  to  tel^bone 
Miss  Riley;  that  Miss  Riley  did  answer  that 
her  father  objected  to  her  going  to  Santa 
Anna.  But  he  also  testified  she  said  "We 
will  tell  them  we  are  going  to  Mr.  Freeman's, 
but  go  to  Santa  Anna  instead;"  that  he 
went  for  her  about  the  time  Miss  Riley  te»- 
tlfled,  and  they  started  as  If  going  to  Mr. 
Freeman's,  but  in  reality  intending  to  go  to 
Santa  Anna;  that  on  the  road  Miss  Riley 
so  conducted  herself  end  from  her  conversa- 
tion he  believed  sh«  would  submit  to  him; 
that  he  asked  her  to  do  bo,  and  she  at  first 
objected,  but  finally  got  out  of  the  buggy,  and 
he  q>read  a  lap  robe,  and  they  had  sexual 
Intercourse  at  a  different  place  to  that  tes- 
tified to  by  Miss  RUey;  that  Miss  Riley  otter- 
ed no  resistance,  and  he  used  no  force. 
Dude  White  testified  for  appellant  as  to  the 
telephone  conversation,  and  corroborated  ap- 
pellant as  to  his  version  of  the  engagement. 
Sam  Cobb  testified  he  overheard  the  tele- 
phone conversation,  and  corroborated  Miss 
Riley  that  the  engagement  was  to  go  to  Mr. 
Freeman's  to  play  forty-two. 

[1]  Appellant  earnestly  insists  that  the 
testimony  is  Insufficient  to  support  the. con- 
viction. To  this  contention  we  cannot  give 
our  assent  Miss  Riley's  testimony  makes  a 
case,  especially  when  several  witnesses  testi- 
fy to  bruises  on  her  back  and  on  both  her 
arms. 

[2]  Appellant's  first  bill  complains  of  the 
action  of  the  court  in  overruling  his  appli- 
cation for  a  continuance  on  account  of  the 
absence  of  Mrs.  Nona  Moore,  who  at  the 
time  of  the  alleged  occurrence  lived  only  a 
quarter  of  a  mile  from  the  scene,  as  testi- 
fied to  by  Miss  Riley.  She  would  have  tes- 
tified she  was  at  home  that  night  and  beard 
no  one  scream.  Appellant  contends  this  tes- 
timony is  material,  as  the  state  used  L.  O. 
Dunn  as  a  witness,  who  testified  he  was  at 
home  reading,  had  his  door  open,  and  be 
heard  screams  about  the  hour  Miss  Riley  tes- 
tified to  screaming.  Dunn  lived  some  fur- 
ther from  the  scene  than  did  Mrs.  Moore, 
but  in  the  application  it  is  not  stated  what 
iShe  was  doing  at  that  time,  nor  whether  her 
house  was  open  or  closed.  This  is  the  sec- 
ond application  for  a  continuance,  and  it  la 
the  rule  that  there  is  no  error  in  refusing  It, 
when  the  absent  witness  would  only  testify 
to  facts  testified  to  by  other  witnessea  Ap- 
pellant introduced  several  witnesses  living 
in  this  neighborhood,  who  testified  that  they 
heard  no  screaming  that  night,  and  under 
such  circumstances  the  bill  presents  no  error. 
Fisher  v.  State,  4  Tex.  App.  181;  Walker 
V.  State,  IS  Tex.  App.  643,  44  Am.  Rep. 
716,  note;  Beatey  t.  State,  16  Tex.  App. 
430;    Tucker  T.   State,  23  ^Tex.  App.  619, 


6  S.  W.  180;  Hooper  t.  State,  29  Tex.  App. 
615,  16  S.  W.  665;  Blnman  v.  State,  33 
Tex.  C5r.  H.  48,  26  S.  W.  76 ;  Bujah  v.  State, 
40  Tex.  Or.  R  641,  61  S.  W.  238;  Bu<*ner 
V.  State,  66  Tex.  C3r.  B.  611,  117  S.  W.  802; 
Petty  V.  State,  69  Tex.  Cr.  R.  891,  129  S.  W. 
616;  Allen  v.  State,  64  Tex.  Cr.  B.  225,  141 
S.  W.  988. 

[3-7]  Miss  Riley  testified  that  when  she 
went  h<Mne  that  night  her  mother  and  father 
were  at  home,  and  it  was  developed  that 
she  did  not  tell  her  mother  or  her  father 
about  the  occurrence  that  night.  She  testi- 
fied she  did  not  sleep  any  that  ni^t,  and 
that  before  sunup  next  morning  she  went  to 
Mrs.  Elmore's,  a  near  neighbor  with  whom 
she  was  intimate^  and  told  her  of  the  trans- 
action. Nothing  she  told  Mrs.  Elmore  was 
admitted  in  evidence,  cMily  the  fact  that  tbe 
first  complaint  she  made  was  to  Mrs.  Elmore 
the  next  morning  before  sunup.  After  it  was 
deveIoi)ed  that  she  did  not  tell  her  mother 
and  father  about  the  transaction  when  she 
got  home  that  night,  she  was  permitted  to 
testify  that  her  father  was  an  old  man,  74 
years  of  age,  and  that  he  was  very  feeble, 
and  that  her  mother  was  67  years  of  age. 
She  was  also  permitted  to  testify  that  a» 
she  returned  home  from  Mrs.  Elmore's,  her 
mother  being  then  up,  she  told  her  mother; 
and  her  mother  was  permitted  to  testify 
that  tiie  girl  then  was  nervous  and  crying, 
and  she  continued  to  have  nervous  crying 
spells  for  a  month  or  more.  All  this  testi- 
mony was  objected  to^  as  i»,made  manifest  by 
appellant's  bills  of  exceptirai  Nos.  10,  11,  12, 
and  22.  If  the  complaint  had  been  so  so<mi 
after  the  occurrence  as  to  be  res  gestae  of 
the  act,  it  would  have  been  permissible  for 
Mrs.  Elmore  and  her  mother  to  have  testified 
what  the  girl  said  to  them,  but  the  court  rec- 
ognized the  correct  rule,  and  permitted  nei- 
ther of  them  to  testify  what  Miss  Ril^  said, 
only  that  she  complained  to  them,  and  they 
then  were  permitted  to  testify  as  to  her  con- 
dition; that  she  was  nervous,  was  crying,  and 
had  bruises  on  her  arm  and  back.  Ever  since 
the  rendition  of  the  opinion  in  Pefferling  v. 
State,  40  Tex.  492,  It  has  been  the  unbroken 
rule  of  decision  that  such  testimony  is  ad- 
missible.   In  that  case  Judge  Moore  said: 

"It  has  •  •  *  been  universally  held  that 
recent  complaint  by  the  peraon  injured,  her  state 
and  appearance,  marks  of  violence,  and  her  con- 
dition •  •  •  shortly  after  the  alleged  occor- 
reoce,  may  be  proved  as  original  evidence." 

The  court  only  permitted  the  witnesses  to 
testify  that  complaint  was  made  to  them,  and 
then  testify  as  to  her  condition;  and  there 
was  no  error  in  admitting  Mrs.  Elmore's  and 
Mrs.  Riley's  testimony.  Lawson  v.  State, 
17  Tex.  App.  303;  Hoist  v.  SUte,  28  Tex. 
App.  7,  8  S.  W.  767,  69  Am.  Rep.  770;  Red- 
dick  V.  State,  36  Tex.  Cr.  R.  463,  84  S.  W. 
274,  60  Am.  St  Repb  56;  Pettus  v.  State,  58 
Tex.  Or.  R.  646,  126  S.  W.  868,  187  Am.  St 
Rep.  978;  Conger  v.  State,  OS  Tex.  Cr.  R. 
312,  140  S.  W.  1112;  Ortti  v.  SUte,  68  'Hex. 
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Or.  B.  608,  ISl  a  W.  106»;  and  cams  dted 
In  Branch's  Penal  Code,  f|  1784,  1T8S.  And 
after  the  mother  testified  as  to  the  condition 
of  the  girl  when  she  made  complaint  next 
morning,  there  was  no  error  in  pennlttlng  her 
to  testify  that  she  remained  In  that  nenrom 
condition  for  some  time  thereafter,  and  that 
Bbe  was  crying  on  oecaslons  when  the  subject 
was  ai^roached.  This  would  be  evidence  of 
the  severity  of  the  shock  to  her  mental  and 
physical  nature.  Barge  v.  State,  73  Tex.  Cr. 
R.  505,  167  S.  W.  63;  Jacobs  v.  State,  66  Tex. 
Gr.  R.  14B,  146  S.  W.  568,  and  cases  there 
cited  and  collated  In  Brandt's  Penal  Code, 
I  1785.  Nor  was  there  -any  error  In  permit- 
ting the  girl  to  testify  that  tiie  reas<»i  she 
did  not  tell  her  flather  and  mother  that  night 
as  soon  as  she  got  there  that  they  were  old, 
her  father  74  years  of  age,  and  her  mother 
67;  that  her  father  was  very  feetile.  This 
was  an  explanation  of  her  conduct,  as  it  was 
contended  that  her  failure  then  to  complain 
was  a  drcum^ance  on  the  issue  of  consent. 
Such  explanation  was  ree8<Hiable  under  the 
circumstances  in  evidence.  But,  if  sudi  evi- 
dence had  not  been  admissible  aa  to  the  age 
of  the  parents.  It  would  present  no  error,  as 
the  father  and  mother  both  testifled  on  this 
trial,  and  the  Jury  had  a  view  of  tbem.  Ap- 
pellaut  also  contends  it  was  error  to  permit 
the  girl  to  testify  that  she  resisted  appellant 
"all  she  could,"  and  "I  did  everything  I 
knew  how,"  he  contending  this  was  a  oonclu- 
slon  and  opinion  of  the  witness.  The  rec- 
ord discloses  that  the  girl  testified  to  her 
various  acts  of  resistance  in  detail;  that, 
when  tvpellant  grabbed  and  undertook  to 
take  her  out  of  the  but^y,  she  caught  the 
iron  rods  of  tba  top  and  undertook  to  pre- 
vent him  from  Jerking  her  out;  that  he 
Jerked  her  loose,  and  threw  her  on  the 
ground;  that  she  screamed,  and  he  placed 
his  hand  over  her  moutli,  etc.,  and  after  she 
had  thus  detailed  the  facta  there  was  no 
error  in  permitting  her  to  t^l  that  she  re- 
sisted all  she  could,  and  did  everything  she 
knew  how  to  prevent  appellant  from  accom- 
pllahiug  her  ruin. 

[8]  Appellant  complains  of  the  action  of 
the  court  in  permitting  the  state  to  elicit 
from  appellant  on  cross-examination  that 
while  he  was  in  Jail,  charged  with  this  of- 
fense, his  brother-in-law,  Claude  White,  visit- 
ed him.  The  record  discloses  that  as  soon 
88  the  examining  trial  was  held  and  appel- 
lant gave  bond  this  brother-in-law  and  ap- 
pellant went  to  the  place  where  appellant 
claimed  the  act  of  intercourse  took  place, 
and  this  brother-in-law  claimed  to  have  dis- 
covered things  that  would  support  appel- 
lant's contention,  and  he  then  went  to  Mr. 
Daniels  and  got  him  to  visit  the  spot  and 
look  at  the  scene  and  the  objects  claimed  to 
have  been  found  there.  It  was  evidently  the 
contention  of  the  state  that  this  was  a 
"frame-up,"  and  under  such  drcumstancee 
there  was  no  error  la  permitting  the  state 


to  prove  that  tU«  brotber-in-law  visited  ap- 
pellant while  in  Jail ;  that  the  day  he  was  re- 
leased,, he  and  this  brother-in-law  were  to- 
gether that  night,  and  the  next  day  they 
went  to  a  certain  point  and  found  the  artl- 
des  appdlant  contended  would  support  his 
contention. 

[>,  10]  The  only  other  bills  in  the  record 
that  relate  to  the  admission  and  exclusion  of 
testimony  are  bills  Nos.  2,  3,  4,  and  21,  and 
aU  relate  to  the  testimony  of  the  witness 
Sam  Cobb.  When  appellant  called  and  in- 
troduced him  as  a  witness,  it  would  be  imma- 
terial as  to  who  had  the  subpoena  issued  for 
him,  and  the  court  did  not  err  In  so  holding. 
When  one  introduces  a  witness,  he  vouches 
for  him,  and  is  not  permitted  to  impeach  the 
witness  unless  the  witness  should  testify  to 
some  fact  that  is  damaging  to  his  cause, 
which  he  was  unaware  the  witness  would 
testify  to  before  pladng  him  on  the  witness 
stand.  No  such  condition  arises  in  this  case, 
as  it  is  made  to  appear  there  had  formerly 
been  a  trial  of  this  case,  at  which  the  wit- 
ness testifled  to  the  same  facta  the  state 
elidted  from  him  on  cross-examination  at 
this  trial.  The  witness  Sam  Cobb  testifled 
on  cross-examination  that  while  he  and  ap- 
pellant were  In  Southern  California  nppel- 
lant,  in  speaking  of  Miss  Riley,  had  said  that 
"it  is  there  for  him,  and  that  he  would  get 
it ;  if  he  could  not  get  it  any  other  way,  he 
would  rape  her."  Appellant  on  direct  ex- 
amination had  proven  by  this  witness  that  he, 
had  hugged  and  kissed  Miss  Riley  when  go- 
ing with  her,  and  on  cross-examination  said 
he  had  never  told  appellant  anything  about 
it.  Appellant  then  desired  to  prove  by  the 
witness  what  he  (appellant)  claimed  the  wit- 
ness had  told  him,  and,  if  he  did  not  admit 
so  telling  appellant,  he  (appellant)  then  asked 
to  be  permitted  to  testify  what  he  dalmed 
this  witness  bad  told  him.  If  appellant 
should  propound  the  questions  to  the  wit- 
ness, and  he  denied  making  any  such  state- 
ment to  appellant,  certainly  appellant  would 
be  barred  by  the  answer  of  the  witness,  and 
could  not  Impeach  him,  and  there  was  no  eiN 
ror  In  refusing  to  permit  appellant  to  testify 
what  he  claimed  the  witness  had  told  him, 
if  the  witness  should  deny  it.  It  the  wit- 
ness had  admitted  he  so  told  appellant,  yet 
If  the  witness  denied  the 'occurrence,  certain- 
ly such  testimony  would  not  be  admissible 
as  aifecting  the  girl,  when  the  witness  says, 
if  he  ever  told  appellant  any  such  thing,  it 
was  not  true.  The  court,  after  hearing  all 
tills  testimony,  in  the  absence  of  the  Jury, 
then  exduded  that  portion  of  the  witness's 
testimony  In  which  he  said  he  had  hugged 
and  kissed  Miss  Riley,  and  so  Instructed  the 
Jury.  Appellant  excepted  to  such  action  on 
the  part  of  the  court  and  to  giving  such  in- 
structions, he  contending  that,  as  the  wit- 
ness had  testified  to  material  facts  against 
him,  he  should  be  permitted  to  show  the  re- 
lation existing  between  the  witness  and  the 
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girl  as  affecting  bis  bias  and  credit.  As 
bereinbefore  stated,  appellant  knew  the  wit- 
ness would  testify  in  behalf  of  the  state  on 
cross-examination,  as  he  did,  the  witness  hav- 
ing so  testified  at  a  former  trial;  yet,  not- 
withstanding sncb  loiowledge,  he  placed  the 
witness  on  the  stand.  Therefore  he  was  in 
no  position  to  ask  to  be  permitted  to  attack 
the  credit  of  the  witness.  It  la  a  general 
rule  that  In  this  character  of  case  acts  of 
the  girl  with  others  are  not  admissible.  Law- 
son  V.  State,  17  Tex.  App.  292.  Appellant 
admits  this  Is  the  rule,  and  that  sacb  testi- 
mony Is  not  admissible  as  affecting  the  girl, 
but  contends  that  it  should  be  admitted  as 
affecting  the  credit  of  the  witness  Cobb;  but, 
as  hereinbefore  stated,  he  is  In  no  position  to 
make  such  contention,  as  he  had  called  the 
witness  with  knowledge  that  he  would  tes- 
tify as  he  did  on  cross-examination.  Then 
again  the  witness  testified  he  had  not  visit- 
ed nor  been  with  the  girl  for  more  than  a 
year;  consequently  andb  testimony  would  not 
tend  to  show  bias  at  the  time  of  the  trial. 

In  his  main  charge  the  court  instructed 
the  Jury: 

"(3)  In  tMs  case  the  indictment  charges  a 
rape  by  force,  and  I  charge  you  that  force, 
within  the  meaning  of  this  statute,  is  defined  as 
follows:  To  constitute  rape  by  force,  the  ac- 
cused must  have  ravished  the  alleged  injured 
female  by  having  camal  knowledge  of  her  witli- 
out  her  consent  and  against  her  will  by  force, 
and  the  force  used  must  have  been  such  as  might 
reasonably  be  supposed  suflSdent  to  overcome  all 
resistance,  within  her  power,  taking  into  con- 
sideration the  relative  strength  of  the  parties 
and  other  circumstances  of  the  case,  and  pene- 
tration of  the  sexual  organ  of  the  female  alleg- 
ed to  have  been  ravished  by  the  male  organ  of 
the  accused  must  be  proved  beyond  a  reasonable 
doubt. 

"(4)  The  penalty  prescribed  by  statute  for  the 
offense  of  rape  is  death  or  confinement  in  the 
penitentiary  for  life,  or  for  any  term  of  years 
not  less  than  five,  in  the  discretion  of  the  Jury. 
Accordingly  you  are  instructed  that,  if  yon 
believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  did,  as  charged  in  the 
indictment,  on  or  about  the  ITth  day  of  Febm- 
ary,  1915,  in  the  county  of  Coleman  and  state 
of  Texas,  make  an  assault  in  and  upon  the  said 
Virginia  Riley,  a  woman,  and  did  then  and  there 
by  force  violently  ravish  and  have  carnal  knowl- 
edge of  her,  the  said  Virginia  Kiley,  without  her 
consent  and  against  her  will,  you  wlU  find  the 
defendant  guilty  as  charged,  and  assess  his  pun- 
ishment at  death,  or  at  confinement  in  the  peni- 
tentiary for  life,  <Mr^in  your  discretion,  at  such 
confinement  for  any  Term  of  years,  not  less  than 
five. 

"(6)  You  are  further  Instructed  as  a  part  of 
the  law  in  this  case  that  the  defendant  stands 
charged  with  having  carnal  intercourse  with 
the  prosecutrix,  Virginia  Biley,  without  her 
consent,  and  by  force.  Ton  are  therefore  in- 
structed that  it  devolves  upon  the  state  in  this 
case  to  prove  beyond  a  reasonable  doubt  that 
the  defendant  did  have  carnal  intercourse  with 
the  prosecutrix  by  force  and  without  her  con- 
sent, and  before  you  can  convict  the  defendant 
you  must  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  prosecutrix,  not  only 
did  not  consent,  but  that  she  put  forth  her  ut- 
most resistance  to  prevent  the  defendant  from 
having  camal  intercourse  with  her,  considering 
the  relative  size,  and  strength  of  the  parties, 
and  conditions  surrounding  them  at  the  time, 
and  all  other  circumstances  in  the  case,  and  if 


yon  have  a  reasonable'  doubt  as  to  whether  or 
not  the  prosecutrix  did  put  forth  her  utmost 
resistance  to  prevent  said  camal  intercourse,  it 
will  be  your  dnty  to  return  a  verdict  of  not 
guilty. 

"(6)  If  from  the  evidence  ymi  bsUeve  that  tlie 
prosecutrix,  Virginia  Riley,  consented  to  have 
camal  intercourse  with  the  defendant,  Clarence 
Wood,  or  if  you  entertain  a  reaJMnable  doubt 
as  to  whether  or  not  aha  did  consent,  then  it 
will  be  your  duty  to  acquit  the  defendant.  It  is 
not  necessary  that  consent  be  in  words ;  if.  she 
yields  her  person  to  the  defendant,  that  would 
be,  in  law,  consent." 

[11,11]  We  have  copied  these  paragtaplis 
of  the  charge  because  they  are  the  ones  at 
which  appellant's  ezoQttloiis  are  aimed  and 
the  qnestions  to  which  the  appellant's  special 
charges  refused  are  directed.  Appellant's 
objectloos  to  paragraph  No.  6  Is  that  it  does 
not  name  all  the  drcnmstances  tmder  which 
consent  might  be  Inferred  and  Is  too  restric- 
tive, and  on  this  feature  he  requested  sever- 
al special  charges,  excepting  to  the  refusal 
of  the  Court  to  give  same.  No  one  was  pres- 
ent except  appellant  and  the  girl,  and  she 
testified  to  force  being  used  and  would  make 
a  case  of  rape.  Appellant  testified  to  the 
girl  suggesting  the  matter  by  a  dream  sbe 
told  him;  that  she  voluntarily  got  out  of 
the  buggy,  and  whoi  be  spread  the  lap  robe 
she  voluntarily  laid  down  and  unpinned  her 
drawers.  When  the  court  In  this  paragraph 
Instructed  the  Jury  that  consent  need  not  be 
in  words,  only  that,  if  she  yielded  her  per- 
aaa  to  the  defendant,  he  would  not  be  guilty, 
it  was  a  correct  proposition  of  law,  as  appli- 
cable to  the  evidence,  and,  having  given  this 
charge,  there  was  no  error  in  refusing  the 
special  charges  on  this  issue. 

[13]  Appellant  also  objected  to  paragraph 
4  of  the  oharge  because  in  It  he  did  not  re- 
quire the  jury  to  believe  that  the  girl  used 
her  utmost  endeavor  to  prevent  the  Inter- 
course. In  this  paragraph  he  required  the 
jury  to  find  that  beyond  a  reasonable  doubt 
appellant  did  by  force  "violently  ravish,"  etc. 
Having  defined  "force"  In  paragraphs  3  and  5 
as  he  did,  It  was  not  necessary  to  again  in 
paragraph  4  define  the  meaning  of  the  word. 

[1 4]  Appellant  asked  several  charges  on  "in- 
tent" of  appellant  As  the  appellant  and  the 
girl  both  testify  to  a  completed  act  of  inter- 
course, there  can  be  no  question  of  what  ap- 
pellant's Intent  was  on  that  occasion.  The 
only  issue  remaining  was:  Did  appellant 
use  force  to  accomplish  his  purpose,  or  did 
she  assent  to  the  act,  and  this  Issue  was 
fairly  presented. 

[II]  Q%e  court's  charge  on  presnmptlon  of 
Innocence  and  burden  of  proof  was  In  ac- 
cordance with  the  statutory  provisions,  and 
there  was  no  necessity  to  give  the  special 
charge  requested.  The  court  properly  limit- 
ed the  testimony  that  appellant  had  been 
indicted  for  horse  theft;  in  fact,  the  conrt's 
charge  so  admiral>Iy,  fully,  and  fairly  pre- 
sented the  case  as  made  by  the  testimony 
there  was  no  neceisity  to  give  any  at  the 
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special  charges  reoaeated,  and  no  error  In 
refusing  to  do  so. 

There  are  eight  bills  of  exception  In  the 
record  complaining  of  Isolated  portions  of  the 
remarks  of  the  district  attorney  In  his  dos- 
tng  address.  The  remarks  complained  of  in 
bills  Nos.  8,  28,  and  29  were  withdrawn  by 
the  court,  and  the  jury  Instructed  not  to 
consider  same,  the  court  at  the  time  rebuk- 
ing the  district  attorney.  As  these  remarks 
were  withdrawn,  we  will  not  discuss  them 
further  than  to  say  they  are  not  of  the  nature 
as  to  be  ground  for  reversal  under  such  dr^ 
cumstances. 

In  bills  Nos.  23,  24,  26,  26,  27,  and  28  the 
remarks  hereinafter  <iuoted  were  objected  to: 

[1 8]  (1)  "The  defendant  was  not  only  bom 
a  cripple,  but  he  was  bom  with  a  deformed 
heart"  Appellant  had  his  father  testis 
that  he  was  born  crippled  In  one  foot  and 
leg,  and  that  fhey  bad  always  been  smaller 
than  the  other.  If  what  the  young  lady  tes- 
tified Is  true,  the  acts  of  defendant  would  be 
such  as  to  authorize  the  remark  that  bis 
heart  was  deformed. 

[17]  (2)  "If  the  law  will  not  protect  this 
girl  with  her  Innocence,  to  the  devil  with  the 
law."  State's  counsel  certainly  had  the  right 
to  contend  that  the  girl  was  innocent  and  had 
voluntarily  committed  no  wrong.  If  AOt,  his 
mouth  would  be  dosed  in  this  character  of 
case.  The  remarks  were  legitimate  and  not 
Improper. 

[18]  (3)  "Clarence  Wood,  you  know  !no 
more  about  love  than  a  hog  does  about  de- 
cency. My  Ood,  Is  that  love  to  take  this  girl 
and  beat  her  that  way!  If  that  Is  love,  I 
hate  my  mother."  Appellant  bad  testified 
he  Ipved  the  girl,  and  would  have  the  jury  to 
infer  that  the  act  of  intercourse  was  the  re- 
sult of  the  relations  existing  between  thera 
by  reason  of  their  feelings,  one  towards  the 
other.  Testimony  in.  the  case  Is  always 
the  subject  of  argun^ent  and  critldsm,  and, 
while  the  remarks  were  forceful,  yet  he  was 
discussing  the  testimony,  and  had  a  right  to 
do  so.  As  long  aS|  counsel  stay  in  the  record 
and  do  not  use  Invective  and  abuse,  their 
argument  cannot  be  controlled. 

[19]  (4)  "The  history  of  the  world  shows 
that  a  woman  who  has  had  Intercourse  with 
a  man,  even  where  she  Is  pregnant,  will  lie 
about  It,  and  daim  It  to  be  a  swelling  of  the 
bowels."  How  this  could  have  been  Injuri- 
ous to  appellant  he  falls  to  point  out.  He  In 
this  case  was  contending  that  Miss  Riley 
bad  had  Intercourse  with  him,  and  was  on 
this  trial  lying  about  it  No  connection  Is 
shown  as  to  any  of  these  Isolated  objections, 
but  we  can  readily  understand  that  the  dis- 
trict attorney  must  have  been  arguing  to  the 
Jury  that  If  Miss  Riley  and  appellant  had 
mutoally  -assented  to  the  act,  as  contended 
Iqr  appellant,  she  would  not  voluntarily  have 
told  otber  people  about  It  next  morning  and 
bad  appftllant  arrested,  when  no  other  eye 
bad  seen  and  no  other  peiEcm  knew  of  the 


occurrence  other  than  herself  and  appellant 
and  this  was  but  legitimate  argument  from 
the  evidence  In  this  case. 

[20]  (5)  "There  never  was  a  woman  who 
went  astray  but  some  man  was  the  cause  of 
it"  This  Is  the  last  isolated  remark  com- 
plained of  in  the  record,  and  the  connection 
In  which  It  was  used  Is  not  stated,  and  ap- 
pellant's objection  is  that  It  was  calculated 
to  "rile  the  passion  of  the  jury."  The  ver- 
dict In  this  case  is  the  minimum  fixed  by 
law,  and  if  It  was  thus  Intended,  it  failed  in 
Its  purpose. 

[21]  The  contention  that  the  case  should 
be  reversed  on  account  of  the  misconduct  of 
the  Jury  Is  based  upon  the  following  affi- 
davit: 

"I,  O.  M.  Wood,  upon  oath  state  that  after 
the  rendition  of  the  verdict  herein  I  talked  to 
Juror  Henry  Avant,  and  said  Henry  Avant  in- 
formed me  that  while  the  jury  was  in  the  jury 
room  coDudering  th^r  verdict,  and  at_  a  time 
when  the  jury  stood  eight  for  conviction  and 
four  for  acquittal,  one  of  the  jurors  stated  to  the 
other  jurors  that  the  defendant,  Clarence  Wood, 
had  probably  served  a  term  in  the  penitentiary 
for  horse  theft;  and  one  of  the  jurors  thereupon 
stated  that  the  case  against  him  for  horse  theft 
occurred  about  three  years  aeo,  and  thereupon 
the  said  Henry  Avant  remaraed.to  the  jurors 
that  at  that  time  he  saw  the  defendant  down 
about. Santa  Anna,  and  did  not  think  he  had  bad 
dme  to  serve  a  sentence  for  horse  theft  in  the 
penitentiary,  and  thereupon  another  one  of  the 
Jurors  said  that  he  miAt  have  gotten  out  at 
that  time  on  a  suspended  sentence  for  horse 
theft,  and  that  the  jury  rendered  their  verdict 
of  conviction  after  this  conversation." 

When  the  motion  for  a  new  trial  was 
heard,  the  juror  Avant  testified  as  a  witness, 
and  testified  In  substance  to  the  facts  as 
stated  In  the  aflldavlt  He  was  the  only 
Juror  placed  on  the  stand,  and  he  testified 
that  this  had  no  Influence  on  him.  Appel- 
lant, whem  on  the  witness  stand,  had  testi- 
fied he  had  been  Indicted,  charged  with  horse 
theft,  and  had  not  testified  to  the  disposi- 
tion of  the  case.  Therefore  It  was  but  nat- 
ural for  the  jury  to  discuss  the  fact  of  this 
Indictment  It  was  admitted  to  affect  his 
credit  as  a  witness,  and  the  court  Instructed 
the  jury  they  could  consider  It  for  that  pur- 
pose and  no  other,  and  the  affidavit  does  not 
state  that  It  was  considered  for  any  pur- 
pose. The  Indictment  being  a  legitimate 
matter  of  discussion.  It  was  but  natural  for 
one  to  state  that  under  It  he  might  have  been 
convicted;  another  answers  that  could  not 
have  been  true,  for  he  had  seen  him  about 
this  time;  when  another  one  remarked  he 
might  have  gotten  out  on  a  suspended  sen- 
tence. No  one  offered  testimony  that  be  had 
been  convicted  of  horse  theft,  but  Inquiry 
was  made,  and  he  might  have  expected  this 
when  he  testified  he  had  been  indicted  charg- 
ed with  this  crime  some  three  years  prior  to 
this  trial,  and  offered  no  evidence  .to  show 
the  disposition  of  that  case.  This  was  not 
misconduct  on  the  part  of  the  jury,  but  only 
a  natural  result  from  the  evidence  adduced. 

The  Judgment  Is  affirmed. 
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On  Rehearing. 

Appellant  In  his  motion  for  rehearing  pre- 
sents but  few  questions,  the  first  of  them 
relating  to  the  testimony  of  Sam  Oobb,  the 
other  being  to  the  refusal  of  the  court  to  give 
a  special  charge  requested. 

The  defendant  called  Sam  Cobb  as  a  wit- 
ness, and  he  testified  at  appellant's  instance 
that  prior  to  February  17,  U16,  he  had  gone 
with  the  prosecuting  witness,  Miss  Virginia 
Riley,  a  number  of  times,  and  that  he  had 
hugged  and  kissed  her.  The  state  then  cross- 
examined  Cobb,  and  he  testified,  among  oth- 
er tilings,  that  appellant  had  told  blm,  in 
speaMng  of  Miss  Riley: 

"It  is  there  for  me.  and.  If  I  cannot  get  It  any 
other  way,  I  am  going  to  rape  her." 

On  redirect  examination  Cobb  testified  he 
bad  not  been  with  Miss  Riley  since  the  term 
of  court  preceding  this  trial,  and  that  he  did 
not  remember  being  with  her  any  time  since 
March  14.  1914 ;  that  he  could  not  tell  what 
he  said  or  appellant  said  on  the  occasion 
testified  to  on  cross-examination  other  than 
that  appelant  said  he  was  going  to  have 
intercourse  with  Miss  Bil^  if  be  had  to  rape 
ber.    Then  on  recroes  be  said : 

"I  have  never  had  more  intimate  rdatlMia 
with  the  girl  than  I  have  told  the  iurr  about.  1 
never  told  anybody  that  I  had  a  hell  of  a  time 
with  her." 

After  the  examination  of  the  witness  the 
state  moved  to  exclude  the  testimony  of  the 
wljtness  wherein  he  stated  he  had  hugged 
and  kissed  the  prosecuting  witness,  which 
motion  was  sustained  by  the  court,  and  de- 
fendant reserved  a  bill  of  exceptions.  In  the 
case  of  Lawson  v.  State,  17  Tex.  App.  802, 
this  court,  speaking  through  Judge  WiUson, 
said: 

"It  is  too  well  settled  in  this  state  to  admit  of 
question  or  discussion  that,  while  the  general 
character  for  diastity  of  the  alleged  injured 
female  may  be  shown  to  be  bad,  not  in  justifica- 
tion of  the  offense,  but  as  weakening  the  evi- 
dence of  the  prosecution  as  to  want  of  consent, 
yet  it  is  not  admissible  to  prove  particular  in- 
stances of  unchkatity,  except  with  the  defendant 
Pefferling  V.  Stote,  40  Tex.  486;  Dorsey  v. 
State,  1  Tex.  App.  33 ;  Rogers  v.  State,  1  Tex. 
App.  187;  Jenkins  v.  State,  1  Tex.  App.  346; 
Mayo  V.  State,  7  Tex.  App.  342.  It  was  there- 
fore not  error  to  reject  the  evidence  offered  by 
the  defendant  to  prove  that  Lucinda  Lawson 
had,  prior  to  the  alleged  rape,  been  guilty  of  il- 
licit carnal  intercourse  with  another  man." 

This  rule  has  prevailed  In  this  state  in  an 
unbroken  line  of  dedsions,  and.  If  one  can- 
not show  that  the  prosecutrix  had  been  guilty 
of  illicit  intercourse  with  another  in  this 
character  of  case,  how  much  less  reason  is 
there  for  the  contention  that  evidence  is  ad- 
missible to  prove  that  the  prosecutrix  had 
merely  kissed  another  man.  This  identical 
question  .was  passed  on,  however.  In  Kearse 
▼.  State,  88  S.  W.  364  (an  assault  to  rape 
case),  and  this  court  held: 

"Appellant  complains  that  the  court  erred  in 
refusing  to  permit  Earnest  Lockhart  to  testify 
to  having  kissed  prosecutrix.  •  •  •  The  fact 
that  prosecutrix  may  have  kissed  witness  Lock- 


hart  would  be  no  argnmant  tkat  dw  would  Idas 

appellant." 

Appellant,  however,  Inststs  that  while  the 
testimony  Is  not  admissible  to  Ib  any  manner 
affect  the  prosecutrix,  yet  M  Sam  Oobb,  on 
cross-examination  by  the  state,  had  testified 
to  facts  against  blm,  it  was  permlasible  to 
show  by  him  that  he  bad  kissed  the  girl  to 
show  his  bias  and  interest  and  to  affect  bis 
credit  as  a  witness,  and  dtes  us  to  the  case  oC 
Curry  V.  State,  72  Tex.  Cr.  B.  475,  162  S.  W. 
857,  wherein  this  court  said,  speaking  through 
Presiding  Judge  Prendergast: 

"Motives  which  operate  upon  the  mind  of  a 
witnsas  when  he  testifies  are  never  regarded  as 
immaterial  or  collateral  matters.  Great  lati* 
tude  ia  allowed  in  asking  questions  on  cross- 
examination.  A  witness  may  be  adced  any 
auestion,  the  answer  to  which  may  have  a  ten- 
ency  to  affect  bis  credibility"— dting  and  quot- 
ing from  a  number  of  authorities. 

Appellant  overlooks  the  fact  that  he  called 
Sam  Cobb  as  a  witness,  and  not  the  state, 
and  he  thereby  vouched  for  his  credibility, 
which  fact  makes  the  Curry  Case  wholly  in- 
applicable. The  state  had  made  Its  case  and 
rested,  and  appellant  In  making  his  defense 
called  Sam  Cobb  as  a  witness.  If  he  did  not 
think  him  a  credible  witness,  why  would 
be  call  blm  to  testify?  The  only  Instance 
in  which  one  who  calls  a  person  to  testify 
can  Impeach  such  witness  Is  where  the  op- 
posite party  on  cross-examination  testifies  to 
some  affirmative  fact  against  him,  which  he 
did  not  know  he  would  testify  to  when  he  call- 
ed him  as  a  witness.  No  such  state  of  facts 
is  shown  by  this  record,  but,  on  the  other 
hand,  It  is  shown  that  this  was  the  second 
trial  of  this  case,  and  on  the  former  trial 
the  witness  had  testified  to  the  same  facts  be 
did  on  this  trial  on  cross-examination  by  the 
state.  That  appellant  is  not  allowed  to  im- 
peach a  witness  called  by  him  under  sudi 
circumstances  was  settled  against  appellant's 
contention  in  Perrett  v.  State,  170  8.  W.  816 ; 
Oates  V.  State,  67  Tex.  Cr.  R.  488,  1«  S. 
W.  1194;  Hollingaworth  y.  State,  182  S.  W. 
481,  and  cases  cited.  One  cannot  call  a  wit- 
ness, knowing  what  his  testimony  will  be, 
in  order  to  get  In  otherwise  Inadmissible  tes- 
timony by  way  of  impeachment,  when  he 
knew  the  witness  would  testify  as  be  did 
when  be  called  him  to  the  witness  stand. 

[22]  After  the  witness  bad  testified  on 
cross-examination  as  he  did,  appellant  on 
redirect  examination  asked  Cobb  'V  be 
(Cobb)  had  not  told  appellant  he  had  hugged 
and  kissed  the  prosecutrix  a  thousand  times, 
and  said,  'Believe  me,  I  have  had  a  hell  of 
a  time  with  ber.' "  Appellant  says  be  knew 
the  witness  would  deny  making  en<A  a  state* 
ment,  but  he  desired  to  ask  the  question  to 
lay  a  predicate  to  impeach  him.  Again,  we 
would  say  appellant  called  Cobb  as  a  witness, 
and  the  state  did  not  do  so,  and,  If  he  knew 
be  would  so  testify,  what  right  luid  be  to  ask 
a  question  to  lay  a  predicate  to  Impeecb  hlmT 
However,  appellant  seeks  to  bring  hlmseU 
wttlda  tta*  ml*  tbat,  wben  a  part  of  a  con- 
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▼ersatlon  Is  IntiMuced  by  one  side,  the  other 
party  may  elldt  the  entire  conversation.  Ap- 
pellant, hoiwever,  forgets  that  he  testifies  he 
had  no  tsacb  conversation  with  Cobb  as  Cobb 
testifies  to,  and  he  admits  had  he  been  per^ 
mltted  to  ask  Cobb  the  question  Cobb  would 
testify  he  had  no  such  conrersatton  In  regard 
to  which  appellant  seeks  to  lay  a  predicate 
to  impeach  him.  To  put  the  matter  plainly, 
Cobb  testifies  that  appellant  told  him.  In 
speaking  of  Miss  RUey  that  it  was  there 
for  him,  and  he  would  get  It,  and  if  he  could 
not  get  it  in  no  other  way,  he  would  rape 
her.  Appellant  vehemently  denies  that  any 
such  conversation  ever  took  place,  ahd  says 
he  made  no  such  statement  nor  said  anything 
similar  to  it  Under  that  provision  of  the 
statute  which  provides  that,  when  part  of  a 
conversation  is  introduced,  It  all  becomes' 
admissible,  appellant  does  not  seek  to  show 
what  he  In  fact  said  nor  anything  Cobb  said 
that  would  excuse,  mitigate,  or  Justify  him 
in  using  the  language,  if  he  did  do  so,  but 
seeks  to  Introduce  something  he  claims  Cobb 
said,  which  Cobb  denies.  As  said  by  Presid- 
ing Judge  White  In  Penland  v.  State,  19  Tex. 
App.  376,  It  Is  only  where  the  evidence  ofTer- 
ed  is  explanatory  of  the  acts  and  declarations 
of  defendant  .with  reference  to  parts  of  the 
acts  and  dedaratlons  admitted  against  him 
that  come  within  the  rule  of  article  751  (now 
article  811).  In  Kunde  v.  State,  22  Tex. 
App.  65,  3  S.  W.  326,  Judge  WlUson  says: 
"It  is  obvious  tiiat  the  portion  of  said  testi- 
mony offered  •  •  •  by  defendant  had  no  re- 
lation •  •  *  to  that"^  part  introduced  "by 
the  state,  was  not  necessary  to  make"  that  in- 
troduced "understood,  nor  did  it  in  any  way 
explain  the  same.  It  was  clearly  inadmissible 
by  virtue  of'  article  761  (now  811)  '.'and  it  was 
not  admioidble  onder  any  rule  of  evidence. 

It  Is  only  when  the  other  evidence  offered 
would  explain  the  part  introduced  or  is  nec- 
essary to  make  fully  understood  what  has 
been  introduced  that  such  additional  testi- 
mony becomes  admissible  under  article  811. 
Ford  V.  State,  41  Tes.  Or.  R.  1,  61  8.  W.  985 ; 
68  S.  W.  869. 

[231  The  complaints  as  to  the  remarks 
of  counsel  were  fully  discussed  in  the  orig- 
inal opinion,  and  we  do  not  deem  it  neces- 
sary to  do  so  again.  As  to  the  only  remark 
complained  of  in  the  motion  for  a  rehearing 
in  this  court,  the  bill  shows  the  court  with- 
drew it  from  the  Jury  and  Instructed  the  dis- 
trict attorney  to  remain  in  the  record.  No 
other  or  additional  Instructions  were  request- 
ed by  appellant,  and  if  he  did  not  think  the 
withdrawal  by  the  court  and  the  instructions 
given  at  the  time  sufficient,  it  .was  his  duty 
to  ask  for  and  secure  additional  instruc- 
tions. 

As  the  court  had  fully  defined  consent,  as 
applicable  to  the  facts  in  this  case,  as  shown 
in  that  part  of  the  charge  copied  in  the  orig- 
inal opinion,  it  was  not  necessary  to  give  the 
a^pedal  diargis  requested  on  that  issue. 
The  motion  for  rehearing  is  overruled. 


BANK8TON  v.  STATE.    (No.  4271.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1. 

1916.    On  Motion  for  Rehearing, 

Nov.  22.  1916.) 

1.  Cbimtnai,  Lav  ®=al095,  1102  — Appbai-— 
OOMPUBXioN  OF  Record — ^TntE. 

Where  the  statement  of  facts  and  bills  of 
exceptions  were  filed  19  days  after  adjourn- 
ment of  the  term  without  any  order  allowing 
the  statement  to  be  so  filed,  motion  to  strike 
them  oat  must  be  granted. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2847;  Dec.  Dig.  «=s»1096, 
1102.] 

On  Motion  for  Rehearing. 

2.  Cbiminai,  Law  <8=>1092(7),  1009(6)  —  Ar- 
PEAi/— C0MP1.BTION   or  KECoan — ^Timk. 

In  such  case,  after  affirmance  and  on  mo- 
tion for  rehearing,  an  order  in  the  trial  court 
to  enter  judgment  nunc  pro  tunc  allowing  20 
days  to  file  the  statement  and  bUla  was  void, 
and  such  statements  coold  not  be  considered  on 
appeal 

[Ed.  Note.— For  other  cases,  tee  Oriminal 
Law,  Cent  Dig.  H  2860.  2852-2864,  2877;  Dec. 
Dig.  <8=»1002(7),  1099(6).] 

Appeal  from  Runnels  County  Court;  M. 
Kleberg,  Judge. 

Malcolm  Bankston  was  convicted  of  mis- 
demeanor theft,  and  he  appeals.  AiBrmed. 
On  motion  for  rehearing.    Motion  overruled. 

J.  W.  Powell,  of  Ballinger,  Jamea  P.  Oog- 
deU,  of  Winters,  and  B.  B.  Truly,  of  Bal- 
linger, for  appellant  0.  01  M<a)onald,  Asst 
Atty.  (Sen.,  for  the  State. 

PRENDERGAST,  P.  J.  [1]  This  is  a  con- 
viction for  misdemeanor  theft  The  state- 
ment of  facts  and  bills  of  exceptions  were 
filed  19  days  after  the  term  of  court  adjotim- 
ed  without  any  order  allowing  the  statement 
of  facts  to  be  filed  after  adjournment  The 
Assistant  Attorney  Oeneral's  motion  to  strike 
them  out  on  that  account  must  therefore  be 
granted.  Without  these  no  question  Is  pre- 
sented which  we  can  review. 

The  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

[2]  Some  ten  days  After  the  affirmance  of 
this  case,  and  nearly  six  months  after  the 
term  of  the  lower  court  adjourned  at  which 
the  trial  was  had,  appellant  made  a  motion 
In  the  lower  court  to  enter  the  judgment 
nunc  pro  tunc  at  the  trial  term,  allowing  him 
20  days  within  whidi  to  file  the  statement 
of  facts  and  bills  of  exceptions.  The  lower 
court  on  November  10th,  instant,  at  that 
term  of  the  court,  entered  such  order  nunc 
pro  tunc  Appellant  brings  a  certified  copy 
of  his  said  motion  and  the  Judgment  of  the 
court  so  entering  attached  to  his  motion  for 
a  rehearing  herein,  and  asks  this  court  to 
now  consider  said  Statement  of  facts  and 
bills.  The  case  of  Lewis  v.  State,  34  Tex. 
CJr.  R.  126,  29  S.  W.  384,  774,  30  S.  W.  231, 
18  precisely  in  point  and  holds  directly  and 
specifically  ttiat  no  Such  order  can  be  entered 
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nunc  pro  tunc  after  appeal  to  tbls  court. 
This  case  has  uniformly  and  In  a  large  num- 
ber of  cases  been  followed  by  the  decisions 
of  this  court  down  to  this  date,  and  follows 
the  statute.  Quarles  t.  State,  37  Tex.  Cr.  R. 
362,  39  S.  W.  668,  Suesberry  v.  State,  72 
Tex.  Cr.  B.  439,  162  S.  W.  849,  and  a  large 
number  of  cases  collated  under  article  916, 
2  Vernon's  Ann.  0.  C.  P.  p.  879,  and  section 
258,  1  Branch's  Ann.  P.  C.  p.  162.  This  court 
therefore  cannot  consider  such  statement  of 
facts  nor  bills  of  exception. 
The  motion  is  OTermled, 

HARPER,  J.,  absent 


CRANSILL  T.  STATE.    (No.  4269.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1916.) 

Cbihinal   Law    *=»1092(7),  1099(6)— Apfrai. 

AND    Erbor— Biixs    or    EZCEFTIOir— Statb- 

MERT  OF  Facts. 
A  statement  of  facts  and  bills  of  exception, 
filed  more  than  the  20  days  authorized  by  law 
in  which  to  file  evidence  in  the  county  court,  aft- 
er the  court  adjourned,  cannot  be  considered. 

[£d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2850,  2852-2854,  2877;  Dec. 
IHg.  <S=»1092(7),  1099(6).] 

Appeal  from  Scurry  Ounty  Court;  C.  R. 
Buchanan,  Judge. 

M.  Cranflll  was  convicted  of  selling  non- 
intoxicating  liquors  without  a  license,  and 
he  appeals.    Affirmed. 

Fritz  R.  Smith  and  James  L.  Splller,  both 
of  Snyder,  for  appellant.  C.  G.  McDcmald, 
Asst.  Atty.  (Sen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  selling  nonlntoxlcatlng  liquors  without  a 
license. 

Court  adjourned  on  the  29tb  day  of  July; 
the  statement  of  facts  was  filed  on  the  7th 
day  of  September.  This  was  clearly  beyond 
the  time  authorized  by  law,  to  wit,  20  days, 
In  which  to  file  evidence  In  the  county  court 
There  are  quite  a  number  of  bills  of  excep- 
tion. These  were  also  filed  on  the  7th  of 
September,  and  cannot  be  considered. 

Without  these  matters  before  the  court, 
there  is  nothing  to  revise,  and  the  judgment 
ts  affirmed. 


HAMILTON  V,  STATE.    (No.  4280.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1916.) 

1.  Cbikinai.  Law  «=>1099(6)  —  Appeal  aitd 

Ebbob — Statement  of  Facts. 
In  a  prosecution  for  violation  of  the  local 
option  law,  a  statement  of  facts,  filed  more  than 
20  days  after  adjournment  of  the  court,  is  too 
late  tor  consideration  by  the  (Tourt  of  Criminal 
Appeals. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  S  2877 ;  Dec.  Dig.  <&=1099(8).] 


2.  Cbiminai.  Law  «=3ll22W  —  Apveai.  and 

Ebbob— Exceptions. 
In  the  absence  of  the  evidence,  the  Court 
of  Criminal  Appeals  is  unable  inteUigently  to 
pass  upon  exceptions  taken  to  the  charges  of 
the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2941;  Dec.  Dig.  «=>1122(3).] 

Appeal  from  Newton  C!ounty  Court;  W.  B. 
Gray,  Judge. 

Reese  Hamilton,  Jr.,  was  convicted  of  vio- 
lating the  local  option  law,  and  be  appeals. 
Afibrmed. 

Forse  &  Ferguson,  of  Newton,  for  appel- 
lant 0.  0.  McDonald,  Asst  Atty.  (Sen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  ctrnvlcted 
of  violating  the  local  option  law;  his  pun- 
ishment being  assessed  at  a  fine  of  ^25  and 
20  days'  Imprisonment  In  the  county  Jail. 

[1,  2]  Court  adjourned  on  22d  of  July  ;  the 
statement  of  facts  was  filed  on  Anigust  14tb. 
This  was  more  than  20  days  after  the  ad- 
journment of  court,  which  malies  it  too  late 
for  consideration.  There  were  exceptions 
taken  to  the  court's  charge,  as  well  as  ex- 
ceptions to  other  rulings  of  the  court  In  ad- 
mitting testimony.  In  the  absence  of  the 
evidence  this  court  is  unable  InteUigently  to 
revise  the  charges  of  the  court  The  charge 
may  have  been  in  accord  with  the  facts  and 
properly  submitted  the  questions.  There 
seem  to  have  been  no  special  charges  aslced, 
and  this  is  a  misdemeanor. 

The  Judgment  will  be  affirmed. 


SMILEY  V.  STATE.    (No.  4268.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1, 
1916.    Rehearing  Denied  Nov.  22, 1916.) 

1.  WiTKESSES    «=»3j(M:!BBDIBIUTT. 

Testimony  of  a  witness  on  cross-examination 
that  he  had  been  in  the  jMnitentiary  was  admis- 
sible to  affect  his  credit  as  a  witness. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  ff  U40-U49;    JHc  Dig.  «=»350.] 

2.  Witnesses  «s»77  —  Disquauvigation  — 
Pboof. 

The  oral  testimony  of  a  witness,  on  cross- 
examination,  that  he  had  been  in  the  penitoi- 
tiary,  did  not  render  him  incompetent  as  a  wit- 
ness. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  196-200;  Dec.  Dig.  «=s>77.] 

3.  CanaNAi.  Law  «=>1044  —  Postponkvbht 
or  TaiAii— Disquaufioahon  or  Witness. 

If  the  first  intimation  that  defendant  re- 
ceived that  a  witness  had  served  a  term  in  the 
penitentiary  was  his  oral  testimony  to  that 
effect  on  cross-examination,  he  should  have 
asked  postponement  of  the  case  until  he  could 
get  a  copy  of  the  sentence  of  the  witness,  if 
he  desired  to  do  so,  setting  up  that  he  had  not 
before  been  aware  of  tlie  teet 

[Ed.    Note.— For   other   eases,   see   Oimlnal 
I.aw,  Cent  Dig.  H  2672,  2674.  2676;  Dee.  Dig. 

«=>1044.] 
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4.  CanaitAi:  luw  «aal(M4— Amunr-KKsm- 

VATIOKI  OF  OBOUNDB  Or  RKTIXW— DUQUAXI- 

FicATioN  OF  Witness. 
Where  defendant,  when  he  first  learned  that 
a  witness  had  been  in  th«  penitentiary  by  auch 
witness'  oral  testimony  on  croes-examination, 
did  not  ask  postponement  until  he  conld  get 
a  copy  of  the  sentence,  he  not  having  secured 
a  copy,  the  facta  presented  on  appeal  are  no 
ground  for  new  trial. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  }{  2672.  2674,  2675;  De<v  Dig. 
^=»1044.] 

8.    FOBOBBT  ^=>1&— "AXTKMFT  TO  PASS  FolO- 
ED   InSTBUIOEMT"— AlXXOATIOR. 

Where  defendant  bargeuned  for  a  watch,  and 
tendered  a  forged  che<^,  payable  to  "T.  B.,"  in 
payment,  and  only  left,  taking  the  watch  with 
him,  when  the  storekeeper  took  the  check  and 
went  to  the  telephone  to  ask  its  alleged  maker 
if  it  was  genuine, '  there  was  an  "attempt"  to 
pass  the  check,  and  it  was  not  necessary  to  al- 
lege that  the  cfae(^  had  been  indorsed  by  "T. 
B."  or  that  defendant  represented  that  he  was 
of  that  name. 

[Ed.  Note.— Fw  other  cases,  see  Forgery, 
Dec.  Dig.  «8=»ie. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Attempt  to  Commit 
Crime.] 

Appeal  from  Dlatrict  Court,  Tarrant  Coun- 
ty;  Ben  M.  Terrell,  Judge. 

Columbus  Smiley  was  convicted  of  attempt- 
ing to  pass  a  forged  Instrument,  and  be  ap- 
peals.   Judgment  affirmed. 

Web  Maddox  and  Mercer,  Wall  &  Bouer, 
all  of  Ft  Worth,  for  appeUant.  C.  C.  McDon- 
ald, Asst.  Atty.  Gen.,  for  the  State. 

HARPHK,  J.  Appellant  was  conrlcted  of 
attempting  to  pass  a  forged  Instrument,  and 
his  punishment  assessed  at  two  years'  con- 
finement in  the  state  penitentiary. 

There  are  but  three  bills  of  exception  In 
tbe  record — two  of  them  relating  to  the  wit- 
ness Arthur  Burks,  who  testified  he  forged 
the  cbeck,  that  appellant  saw  him  do  so  and 
agreed  to  get  It  cashed,  when  they  would  di- 
vide the  proceeds.  Joe  Brodkey  testified  ai>- 
pellant  came  to  Us  store  and  attempted  to 
pass  the  chedE  on  him. 

[1-4]  On  cross-examination  of  Arthur  Buibs, 
aiq>ellant  asked  him  If  he  bad  ever  been  to 
tbe  iwnltentlary,  and  the  witness  answered 
tbat  be  bad,  and  was  sentenced  In  McLennan 
county.  Appellant  then  moved  to  exclude  tbe 
testimony  of  Burks,  on  tbe  ground  that  be 
was  an  Incompetent  witness.  All  tbe  proof 
offered  was  tbe  statement  of  Burks  on  cross- 
examination.  Xbls  testimony  was  admissible 
to  affect  his  credit  as  a  witness,  but  such  oral 
testimony  would  not  render  blm  Incompetent 
as  a  witness.  TbiB  question  has  been  so  tbor- 
ongbly  dlsonssed  by  tble  court  In  Bratton  v. 
State,  34  Tex.  Cr.  R.  479^81  8.  W.  87B,  White 
T.  State,  33  Tex.  Cr.  R.  177,  26  S.  W.  72,  and 
Moore  V.  State,  38  Tex.  Cr.  B.  266,  4fi  S.  W. 
800,  we  de«a  it  unnecessary  to  do  so  again. 
If  this  was  tbe  first  intimation  tbat  appel- 
lant received  tbat  Burks  had  served  a  term 
in  the  penitentiary,  be  sbould  then  have  ask- 


ed a  postponement  of  tbe  case  untU  be  could 
send  to  Waco  and  get  a  copy  of  tbe  sentence, 
If  be  desired  to  do  so,  setdng  up  tbe  fact  that 
be  bad  not  prior  to  this  time  been  aware  of 
such  fact  As  be  did  not  then  do  so,  it  pre- 
sents no  ground  for  a  new  trial,  when  even 
at  tbat  late  day  be  bad  not  secured  a  copy  of 
the  sentence. 

[I]  Tbe  only  other  question  presented  Is 
tbat,  as  tbe  cbeck  appeUant  sought  to  pass 
on  Joe  Brodkey  was  payable  to  "Tom  Brown, 
or  order,"  It  ought  to  have  been  alleged  that 
the  check  bad  been  Indorsed  by  Tom  Browa 
or  tbat  appellant  represented  himself  to  be 
named  Tom  Brown.  As  appellant  bargained 
for  a  watch  and  tendered  the  dieck  tn  pay- 
ment, and  only  left  when  Brodkey  took  tbe 
cheek  and  went  to  tbe  telephone  to  ask  tbe 
alleged  maker  of  tbe  <Aeck  if  it  was  genuine, 
taking  with  him  the  watch  he  had  been  bar- 
gaining for,  it  was  an  "attempt  to  pass"  tbe 
check,  and  this  was  tbe  offense  with  which  he 
was  charged. 

Tbe  Judgment  is  afBrmed. 


RBID  V.  STATE.    (No.  4278.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1916.) 

1,  Assault  and  Battebt  i8=>86— BJvidencb— 
Reputation  for  Violence. 

In  a  proeecution  for  assault,  where  self- 
defense  was  an  issue  in  the  case  from  tbe  dan- 
ger as  it  reasonably  appeared  to  the  defendant 
at  the  time  from  the  acts  and  conduct  of  the 
injured  party,  proof  of  the  fact  that  tbe  in- 
jured party  had  the  reputation  of  being  a  vio- 
lent and  dangerous  man  when  drinking  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  131;   Dec.  Dig.  <S=386.] 

2.  Assault  and  Battebt  fr=86— Evidencb— 
Isolated  Acts  of  Violence. 

In  a  prosecution  for  assault  evidence  as  to 
isc^ated  acts  of  violence  by  the  injured  party 
was  inadmissible,  where  there  was  no  evidence 
that  accused  was  aware  of  such  acts  prior  to 

the  wmwtilt. 

[E^d.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  1 131;  Dec.  Dig.  «s»8a] 

Appeal  from  Tyler  County  Court;  Tom  F. 
Coleman,  Judge. 

Sam  Iteld  was  convicted  of  assault,  and 
be  appeals.    Reversed  and  remanded. 

W.  B.  Adams  and  J.  A.  Mooney,  both  of 
Woodvllle,  for  appellant  C.  0.  McDonald, 
Asst  Atty.  Gen.,  for  tbe  State. 

HARPBR,  J.  Appellant  was  convicted  of 
an  ai^ault  on  B.  C  Wheat,  and  prosecutes 
this  appeal  from  such  Judgment. 

[1]  After  proving  by  Laurence  McAIlster 
tbat  be  "was  with  B.  C.  Wheat  about  noon 
on  tbe  day  of  the  injury  and  late  in  the  eve- 
ning of  tbe  same  day,  a  short  time  before  be 
was  injured,  and  at  each  time  he  [B.  C. 
Wheat]  took  a  big  drink  of  whisky  out  of 
my  bottle,"  appellant  proposed  to  prove  by. 
J.  JEfc  Wheat  and  others  that  they  knew  tbe 
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geowal  reputation  of  B.-C.  Wheat  as  a  peace- 
able, law-abiding,  or  a  violent  and  dangerous 
man  when  drinking,  and  that  hi^  reputation 
when  drinking  was  that  of  a  violent  and 
dangerous  man.  The  court  fiustalned  the 
state's  objection  to  such  testimony.  Appe- 
lant, by  his  testimony  and  the  testimony  of- 
fered in  hia  behalf,  raised  the  issue  that, 
while  he  struck  the  blow  -  as  alleged,  he  did 
80  to  prevent  Mr.  Wheat  from  striking  him 
with  a  hammer  he  then  had  in  his  hand, 
raised  in  a  striking  po8itl<Hi.  The  court  in 
his  charge  submitted  the  issue  of  self-de- 
fensa  It  seems  from  the  dectslons  of  this 
court  that,  when  self-defense  is  an  issue  In 
the  case  from  danger  as  it  reasonably  ap- 
peared to  defendant  at  the  time  from  the 
acts  and  conduct  of  the  injured  party,  proof 
of  the  fact  that  the  injured  party  had  the 
reputation  of  being  a  violent  and  dangerous 
man  is  admissible,  and  the  court  erred  in 
excluding  the  testimony.  Moore  v.  State, 
15  Tex.  App.  16;  Daniels  ▼.  State,  68  Tex. 
Cr.  R.  569,  126  S.  Wi.  1153;  Horbach  v.  State, 
43  Tex.  242;  West  v.  State,  18  Tex.  App.  651; 
Wharton's  (Mm.  Bv.  {  63a;  Com.  v,  Tircin- 
skl,  189  Mass.  257,  76  N.  B.  261,  2  U  R.  A. 
(N.  S.)  103,  4  Ann.  Cas.  337  and  cases  cited. 

[1]  There  was  no  error  in  excluding  the 
testimony  as  to  isolated  acts  of  violence,  as 
there  is  no  evidence  appellant  was  aware  of 
such  acts  prior  to  the  time  of  this  assault. 
If  on  another  trial  it  should  develop  that 
appellant  was  aware  of  such  acta  prior  to 
this  dlfflailty,  then  proof  of  such  acts  will  be 
admissible;  otherwise,  all  evidence  in  regard 
thereto  should  be  excluded. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


SMITH  V.  STATE.    (No.  420&) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  25, 
.  1916.    Rehearing  Denied  Nov.  22,  1916.) 

1.  Obiuinai.  Law  <8=>361(1),  864(4)— Bvidkhob 

— DXCLuUBATION  8— ADMlaSIBILCrT. 

In  a  proBecution  for  manalaughter,  a'  re- 
mark by  defendant's  wife  and  his  repl^:  "Go 
back  to  the  bouse.     1  have  done  nothmg  but 

kill  a  d n  dog"— was  properly  admitted  in 

evidence,  the  statement  tteing  made  almost  im- 
ibediateiy  following  the  killing,  and  the  remark 
of  the  wife  being  necessary  to  explain  defend- 
ant's statement. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  802,  803,  808,  816;  Dec  Dig. 
«=s>361(l),  364(4).] 

2.  HOKioiDK  «=»327  —  Apfkai.  Alio  Bbbob  — 

BlIX  or  SXCKFTIONS. 

A  bill  of  exceptions  to  review  error  in  ad- 
mitting proof  of  dying  declarations  must  con- 
tain and  state  that  it  contains  all  the  predicate 
laid  on  which  the  dying  declarations  are  ad- 
mitted, and  must  also  set  out  the  declaration. 
[Sid  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  695;    Dec  Dig.  «=>327.] 

S.  Homicide     «=3tll6— MAnsLAUoHTKB— Jub- 

TIFICATION. 

That  defendant  suffered  a  simple  assault, 
causing  pain  or  bloodshed,  is  no  justification 
for  bomkide,  although  it  reduces  the  offense 


to  aaaslaughter,  but  to  justify  the  killing  he 
must  show  that  be  was  in  danger  of  death  or 
serious  bodily  injury. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  156-157;   Dec.  Dig.  «=»115.] 

4.  houicidk  «s3329— a.ffeal  and  e^bob  — 

Review. 
Where  on  the  entire  record  it  appears  that 
the  jury  would  have  been  authorised  to  return 
no  other  verdict  than  the  one  found,  which  was 
hianslaugbter,  the  appellate  court  will  not,  in 
disregard  of  its  rules,  reView  alleged  errors  hi 
the  admission  of  a  dying  declaration,  were  such 
error  was  not  urged  on  motion  for  new  trial, 
and  where  the  bill  of  exceptions  is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  696;   Dec  Dig.  ^=>S2».] 

Appeal  from  District  Court,  Angelina 
County;  L.  D.  Gninn,  Judge. 

Monroe  Smith  was  convicted  of  man- 
slaughter,  and  appeals.    Affirmed. 

L  D.  Fairchlld  and  Mantooth  &  Collina, 
all  ot  Lufkln,  for  appellant  O.  C.  McDon- 
ald, Asst  Atty.  Gen.,  for  the  State. 

HARPBR,  3.  [tl  AppeUant  prosecatea 
this  appeal  from  a  conviction  for  manslaugh- 
ter. While  there  are  three  bills  of  ezcepdtm 
in  the  record,  in  the  argument  of  appellanf  s 
attorney  made  in  open  court  and  in  the  brief 
filed  he  presents  but  one  of  them — ^the  one 
complaining  of  the  admission  of  the  alleged 
dying  dedaratioa  in  evidence.  The  other 
two  complain  that  the  court  was  in  error 
in  admitting  the  statement  at  appellant's 
wife  and  his  reply:  "Oh,  go  back  to  the 

house.    I  liave  done  nothing  but  kill  a  d n 

dog."  If  the  remark  of  the  wife  had  not 
been  necessary  to  make  plain  the  ronark  of 
appellant,  her  remark  would  aqt  have  been 
admissible.  Certainly  no  one  can  contend 
but  that  the  remark  of  appellant  was  ad- 
missible. No  arrest  had  been  made.  No 
officer  was  present,  and  the  remark  was 
naade  almost  immediately  following  the  fa- 
tal shooting.    These  bills  present  no  error. 

As  to  the  hill  oooH>lainlng  of  admlttiug 
the  alleged  dying  declantion  in  evidence, 
the  state  contends  we  should  not  consider  it, 
because  in  the  motion  for  a  new  trial  this 
question  was  not  raised,  nor  presented  to  the 
trial  court  as  a  reason  why  the  trial  court 
should  have  set  the  judgment  aside,  and  we 
are  referred  to  the  case  of  Gant  v.  State,  73 
Tez.  (A.  R.  279,  165  S.  W.  142,  as  support- 
ing the  state's  contention.  See,  alao^  Rules, 
pp.  vlii  to  xi,  159  S.  W.;  Vinson  v.  State, 
179  S.  W.  674;  Deeo  v.  Crane,  1T5  S.  W.  468. 
In  that  case,  decided  March  14,  1914.  we 
called  the  attention  of  the  bar  to  the  tact 
that  our  Supreme  Court  was  given  authori- 
ty to  prescribe  rules  for  the  government  at 
all  courts,  and  had  provided  that  grounds 
not  presented  to  the  trial  court  In  the  mo- 
tion for  a  new  trial  could  not  be  C4»sldered 
on  aHteal.  To  consider  the  bill  In  this  case, 
we  most  ignore  that  rale  of  the  Supreme 
Court.     Appellant  admits  that  in  his   mo- 
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tlon  for  ft  new  tital  there  Is  no  groond  spe- 
cifically assigning  the  admlsalon  of  the  dying 
declaration  as  error,'  but  says  It  was  an  over- 
sight, and  contends  that,  tnasmnch  as  we 
have  always  heretofore,  In  emphasizing  that 
we  mnst  follow  the  rales  adopted  by  the  Sn- 
preme  Conrt,  gone  into  and  dlscnssed  the 
bills,  we  should,  notwithstanding  the  omis- 
sion, consider  his  bill  in  this  instance.  We 
have  never  felt  inclined,  nor  do  we  now  feel 
inclined,  to  deprive  an  appellant  of  a  snb- 
Etantial  right  by  reason  of  a  technical  fail- 
ure to  observe -the  roles,  but  counsel  ought 
to  remember  that,  while  this  conrt  is  a  court 
of  final  resort,  yet  the  laws  of  the  state  and 
the  rules  governing  the  courts  are  and  should 
be  binding  on  us. 

[2]  The  state  insists  that,  notwithstanding 
the  appellant  did  not  complain  In  the  motion 
for  a  new  trial  of  admitting  the  alleged  dy- 
ing declaration.  If  we  consider  it,  the  bill  It- 
self Is  insufficient  to  present  that  question 
for  review,  and  cites  as  to  the  cases  of  High- 
smith  V.  State,  41  Tex.  Or.  R.  37,  60  S.  W. 
723,  51  S.  W.  919;  Edois  ▼.  State,*  41  Tex. 
Cr.  R.  623,  66  S.  W.  816;  Hopkins  v.  State, 
58  S.  W.  619 ;  Medina  v.  State,  48  Tex.  Or. 
R.  62,  63  S.  W.  331;  and  other  cases.  In 
these  cases  the  rule  is  stated  to  be: 

"A  bin  of  exceptions  taken  to  the  supposed 
error  of  admitting  proof  of  dying  declarations 
mnst  contain  and  state  that  it  contains  all  the 
predicate  laid  on  which  the  dying  dedarations 
are  admitted,  and  most  also  set  out  the  declara- 
tion." 

Appellant  admits  his  Mil  does  not  state 
that  all  the  predicate  was  not  properly  laid, 
nor  that  it  contains  all  the  testimony  heard 
in  laying  the  predicate  for  the  admission  of 
the  testimony,  but  says,  as  the  conrt  refers 
to  the  statement  of  facts  in  approving  the 
bill,  this  qualification  of  the  court  ought  to 
be  held  to  cure  the  defects  of  the  bill.  And 
be  again  urges  that  in  the  past,  while  refer- 
ring to  these  defects,  we  have  nearly  in  ev- 
ery instance  gone  on  and  discussed  the  bill, 
and  he  asks  that  we  consider  this  bill. 

We  will  state  that  we  have  read  this  bill 
and  the  entire  record,  and  we  are  of  the 
opinion  that,  had  this  alleged  dying  declara- 
tion not  been  introduced  in  evidence,  the  ju- 
ry could  and  would  have  been  authorlaed  to 
return  no  verdict  other  than  at  least  finding 
appellant  guilty  of  manslaughter.  Of  oonise, 
the  state's  case  would  render  appellant 
guilty  of  murder,  and  we  °wlU  not  consider 
that  testimony,  but  take  the  testimony  offer- 
ed in  behalf  of  appellant.  His  testimony  is 
the  strongest  offered  in  his  behalf,  and  he 
admits  that  deceased  wtis  nnaxmed  and  in 
bis  shirt  sleeves.  He  testifies  to  no  threaten- 
ing gesture,  as  if  deceased  was  seeking  a 
weapon  of  any  character.  He  testifies  that 
deceased  was  the  larger  man  of  the  two; 
that  be  went  to  deceased's  place  of  business 
In  search  of  Mr,  Durham,  with  whom  be 
Claimed  to  have  some  bnsiness;  that  be  ask- 


ed deceased  If  Durham  was  In  tttere,  aad 
deceased,  instead  of  answering  him,  cursed 
blm  and  hit  him;  that  they  scuffled  around, 
when  deceased  struck  him  in  the  mouth  and 
knocked  him  down  and  commenced  kicking 
him ;  that  he  asked  deceased  to  quit,  and 
when  he  would  not  do  so,  he  pulled  his  pis- 
tol and  shot  him  three  times.  One  wound 
was  In  the  stomach,  one  In  the  hand,  and 
the  other  in  the  thigh.  Two  of  the  wounds 
are  apparently  from  the  front,  while  the  oth- 
er is  from  the  rear.  The  theory  of  appel- 
lant is  that  deceased  was  facing  him  when 
he  fired  the  first  two  shots,  and  turned  as  be 
fired  the  last  shot.  The  state  by  Its  testi- 
mony would  contend  that  when  the  first 
shot  was  fired  deceased  had  his  back  to  ap- 
pellant walking  off,  and  be  then  tamed  fac- 
ing appellant 

[S]  Appellant  admits  that  deceased  was 
not  armed,  but  says  that  during  the  altera- 
tion   deceased   called   him    a    s n   of   a 

b ^h,  and  said  he  would  kill  him.    This 

remark,  the  blow  In  the  mouth,  the  kicks, 
and  the  relative  size  of  tbe  parties  Is  appel- 
lant's testimony  of  excuse  and  mitigation  of 
the  killing.  If  everything  he  says  Is  true, 
would  It  Justly  appellant  in  slaying  his  fel- 
low man?  Tbe  injuries  received  by  appel- 
lant, as  shown  by  his  testimony,  and  ^11  the 
testimony,  are  such  that  If  deceased  was 
alive  and  on  trial  for  tbe  assault  we  could 
not  sustain  a  verdict  of  aggravated  assault, 
but  the  injuries  received  would  only  show 
a  simple  assault  by  deceased  If  appellant's 
testimony  Is  the  correct  version  of  the  af- 
fair, and  if  one  unjustifiably  make  a  sim- 
ple assault  on  another,  causing  pain  or  blood- 
shed, it  reduces  the  offense  to  manslaughter, 
but  does  not  justify  one  in  killing.  There 
must  be  danger  of  death  or  serious  bodily 
injury  before  be  Is  Justifiable  in  slaying  his 
antagonist 

[4]  If  the  law  is  to  be  properly  enforced, 
we  think  the  facts  of  this  case  would  render 
appellant  guilty  of  manslaughter,  taking  Into 
consideration  alone  tbe  testimony  offered  in 
his  behalf;  and,  taking  this  view  of  the  case, 
as  he  was  found  guilty  of  manslaughter  only, 
we  do  not  feel  Inclined  to  Ignore  the  rules  of 
the  court  in  the  first  place  to  consider  tbe 
bill,  and  then  ignore  the  rules  as  regards  tbe 
sufficiency  of  bills  of  this  character.  Appel- 
lant is  deprived  of  no  substantial  right  In 
enforcing  the  rules. 

The  judgment  is  affirmed. 


TIPPBTT  V.  STATE.    (No.  4244.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  IS, 

1916.) 

Wbafors  «so11(1)—C  AUSTIN  a  Pistol— Stat- 
utes—"Pkace  OmoKB." 
Const  art.  5,  i  12,  makes  all  judges  of  the 
courts  of  the  state,  not  only  judicial  and  civil 
officers,  but  also  peace  officers.  Pen.  Code  1911, 
art  476,  exempts  peace  officers  from'  tbe  provi- 
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•I<MIB  of  article  475,  prohibiting  the  carrying  of 
arms.  Rev.  St.  1911;  arts.  903-922,  creates  the 
corporation  court  of  a  city  and  provides  for  its 
Judge.  Held,  that  such  judge  was  a  "peace  offi- 
cer," and  authorized  to  carry  a  pistol,  even  when 
not  in  the  actual  discharge  of  the  duties  of  his 
ofSce. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  i  10;  Dec.  Dig.  «=)11(1). 

For  other  definitions,  see  Words  and  Plirasea, 
First  and  Second  Series,  Peace  Officer.] 

Appeal  from  Lavaca  County  Court;  F.  H. 
Green,  Judge. 

H.  M.  Tippett  -was  convicted  of  unlawfully 
C8rr}-ing  a  pistol,  and  he  appeals.  Judgment 
reversed,  and  cause  remanded. 

Will  T.  Bagby,  of  Hallettsville,  for  appel- 
lant C  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

nARPER,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  a  fine  of  $100.  The  agreed 
statement  of  facts  is  short,  and  we  copy  It 
herein,  to  wit: 

"That  at  the  time  charged  in  the  information 
the  city  of  Hallettsville  was  a  duly  incorporated 
ci^  under  the  general  laws  of  the  state  of  Tex- 
as. That  it  is  the  county  seat  for  Lavaca  coun- 
ty, Tex.  That  at  said  time  this  defendant,  H. 
M.  Tippett,  was  the  duly  elected,  qualified,  and 
acting  mayor  of  said  city.  Tliat  by  virtue  of  his 
office  lie  was  also  judge  of  the  corporation  court 
of  said  city.  That  on  or  about  the  time  alleged 
in  said  information,  and  while  holding  the  official 
position  aforesaid,  he  had  on  or  about  his  per- 
son a  pistol  in  said  city  of  Hallettsville.  That 
at  the  time  he  had  said  pistol  he  was  not  en- 
gaged in  the  discharge  of  any  special  or  particu- 
lar duty  as  such  civil  officer." 

It  Is  thus  seen  that  appellant  Is  under  the 
law  Judge  of  the  corporation  court  of  the  city 
of  Hallettsville,  that  he  carried  a  pistol,  and 
at  said  time  was  not  in  the  discharge  of  any 
oflSdal  duty. 

Were  this  an  original  proposition,  the  writ- 
er would  hold  that  appellant,  under  the  law, 
was  not  entitled  to  carry  weapons,  except 
when  In  the  discharge  of  bis  official  duties; 
but  a  different  construction  has  been  placed 
on  the  Constitution  and  laws  of  this  state 
by  this  court  In  Jones  v.  State,  65  S.  W. 
92,  this  court  held  that,  by  virtue  of  sec- 
tion 12  of  article  5  of  the  Constitution,  all 
Judges  of  the  courts  of  this  state  are  not 
only  Judicial  officers  and  civil  officers,  but 
peace  officers  also.  In  that  case  Jones  was  a 
county  Judge,  carried  a  pistol  when  not 
in  the  discharge  of  his  duties,  and  this  court 
held  that  be  had  a  right  to  carry  the  pistol 
by  reason  of  the  fact  that  Pen.  Code  1911,  art 
476,  exempts  peace  officers  from  the  provi- 
sions of  article  475,  and  that  the  Constitu- 
tion, by  section  12  of  article  5,  made  all 
Judges  peace  officers.  If  under  the  provisions 
of  that  section  of  the  Constitution  a  county 
Judge  is  a  peace  officer,  then  there  Is  no  es- 
cape from  holding  tbat  a  Judge  of  the  cor- 
poration court  is  also  a  peace  officer.  Chap- 
ter 6  of  title  22,  Revised  Statutes,  creates 


this  court  and  provides  Ibr  a  Judge  of  tbe 
court,  and  if  all  Judges  are  peace  officers 
by  virtue  of  the  constitutional  provision  here- 
inbefore recited,  then  appellant,  by  virtue 
of  being  Judge  of  the  corporation  court, 
would  be  a  peace  officer,  and  authorized  to 
carry  a  pistol,  even  when  not  In  the  actual 
discharge  of  the  duties  of  the  offlc&  The 
Criminal  Code  authorizes  peace  officers  to 
carry  pistols  at  any  and  all  times,  but  other 
civil  officers  to  carry  them  only  when  in  the 
discharge  of  their  duties.  The  Code  makes 
this  distinction.  Under  the  authority  of  the 
Jones  Case,  supra,  the  Judgment  is  reversed. 

Were  this  an  original  proposition,  the  writ- 
er would  hold  that  tbe  Legislature,  in  exempt- 
ing peace  officers  -  from  the  provisloiui  of 
article  47S,  Intended  and  in  fact  did  exempt 
only  such  officers  as  it  (the  Legislature)  had 
defined  as  peace  officers  in  arUde  43  of  the 
Code  of  Criminal  Procedure.  It  defines  as 
peace  officers  sheriffs,  and  their  d^ntles,  con- 
stables, marshals,  or  policemen  of  Incorporat- 
ed cities  or  towns,  and  private  citizens  spe- 
cially appointed  to  execute  criminal  process. 
We  thlnlc  this  tbe  class  intended  to  be  ex- 
empted by  tbe  Legislature,  and  that  Judges, 
beUig  Judicial  and  dvil  officers,  would  only 
be  exempt  when  in  the  discharge  of  their  du- 
ties. 

Tbe  Judgment  is  reversed,  and  tbe  cause 
remanded. 


Bx  parte  LOVKLL.    (No.  4301.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  16, 
1916.) 

Bail  4=bS1— Graoe  of  Oirnses— EviDnrcc 

— FlNANCIAl  CONOITION. 

Where  the  state's  evidence,  if  accepted  by 
the  jury,  would  make  a  case  of  murder  in  the 
first  degree,  tbe  bond  should  not  be  nominal, 
even  though  the  evidence  offered  by  the  defend- 
ant woulcTshow  the  lower  grade  of  offense,  or 
a  justifiable  homidde,  and,  in  such  case  and 
notwithstanding  the  relator  was  possessed  of 
but  little  property,  his  bond  wonla  be  fixed  at 
the  sum  of  $7,600. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  Si  209,  210,  212;    Dec.  Dig.  «=>51.] 

Appeal  from  District  Court,  Stadby  Goon- 
ty;  W.  a  Buford,  Judge. 

Habeas  corpus  by  Henderson  LoveU.  Re- 
lator remanded  to  custody  of  tbe  Sheriff,  and 
he  appeals.    Reversed,  and  ball  granted. 

W.  I.  Davis,  of  Center,  and  Beeman  Strong, 
of  Nacogdoches,'  for  appellant  G.  O.  Mc- 
Donald, Asst  Atty.  Gen.,  for  tbe  State. 

HARPBR,  J.  Appellant  was  Indicted  for 
murder.  He  sued  out  a  writ  of  habeas  cor- 
pus before  Hon.  W.  C.  Buford,  who,  after 
hearing  the  evidence,  remanded  relator  to 
tbe  custody  of  the  staerifT.  After  a  careful 
review  of  tbe  testimony,  we  think  the  judge 
was  in  error  in  refusing  bond.  However, 
bond  should  not  be  granted  in  the  nominal 
sum  requesfted  by  relator.    It  may  be  true 
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that  he  may  be  poesessed  of  bnt  little 
property;  bot.  In  passing  on  the  question 
of  amount  of  bond  required,  we  should  take 
Into  consideration  the  character  of  case  made 
by  the  evldenoe  for  the  state  as  well  as  that 
made  by  the  testimony  ofTered  In  behalf  of 
defendant  And  when  the  state's  evldoice, 
If  accepted  by  the  Jury,  would  make  a  case 
of  murder  In  the  first  degree,  the  amount  of 
the  bond  should  not  be  nominal,  even  though 
the  evidence  offered  In  behalf  of  defendant 
would  show  a  lower  grade  of  offense,  or  a 
justifiable  homicide.  Taking  Into  considera- 
tion appellant's  financial  condition,  and  the 
evidence  as  a  whole,  his  bond  Is  fixed  at  the 
sum  of  17,600,  ap<m  the  giving  of  which  In 
the  terms  of  the  law  be  will  be  released. 
The  Judgment  is  reversed,  and  bail  granted. 


Bx  parte  XOVEUj.     (No.  4800.) 

ipeals 

m.) 


(Court  of  Criminal  Appeals  of  Texas.    Nov.  15, 
191" ' 


_Appeal  from  District  Court,  Shelby  County; 
W.  C.  Bnford,  Judge. 

Habeas  corpns  by  Carroll  Lovell.  Relator 
remanded  witnoot  bond,  and  he  appeals.  Re- 
versed, and  bail  granted  in  the  sum  of  $7,500. 

W.  L  Davis,  of  Center,  and  Beeman  Strong, 
of  Nacogdoches,  for  appellant  C.  C.  McDon- 
ald, Asst  Atty.  Qen.,  for  the  State. 

DAVIDSON,  J.  Relator,  having  been  charg- 
ed with  murder,  resorted  to  a  writ  of  habeas 
corpus  for  the  purpose  of  obtaining  bail.  Up- 
on a  hearing  under  the  writ  the  Strict  court 
remanded  him  without  bond. 

This  is  a  companion  case  to  that  of  cause  No. 
4301,  Ei  parte  Henderson  Lovell,  189  S.  W. 
486,  this  day  decided;  the  facts  being  substan- 
tially the  same.  Under  the  authority  of  that 
case  the  judgment  herein  is  reversed,  and  the 
idteriff  of  Shelby  county  is  ordered  to  take  bail 
in  the  sum  of  f7,500,  conditioned  as  the  law 
requires.  Upon  the  execution  of  this  bond  the 
relator  will  be  discharged  from  custody. 

The  judgment  is  reversed,  and  bail  granted  in 
the  sum  of  |7,500. 


Ex  parte  STURROCK.     (No.  4257.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1010.) 

DivoBCE  *=»269(10)  —  Alimoht  —  Conteupt 

—Petition— Veritication. 
A  petition,  alleging  that  petitioner's  husband 
was  guilty  of  contempt  In  failing  to  pay  her 
temporary  alimony  pendente  lite,  is  defective 
when  not  sworn  to  or  accompanied  by  an  affida- 
vit, and  a  contempt  order  entered  thereon,  over 
proper  objections,  is  void. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  <S=»2e9a0).l 

Original  application  by  J.  W.  Starro*^ 
for  a  writ  of  habeas  coipua  Relator  or- 
dered discharged. 

J,  A.  Mooney,  of  Woodvllle,  for  appellant 
J.  B.  Wheat,  Co.  Atty..  of  Woodvllle,  and 
C.  O.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 


HARPER,  3.  This  Is  an  original  appli- 
cation for  writ  of  habeas  corpus  praying  to 
be  discharged  from  an  order  of  the  county 
court  adjudging  relator  guilty  of  contempt 
in  falUng  to  pay  the  amounts  to  the  wUe, 
required  by  an  order  of  the  court  to  be 
paid. 

The  record  discloses  the  information  was 
filed  in  the  county  court  of  Tyler  county 
on  January  8,  ldl6,  charging  that  relator  on 
or  about  December  15,  1916,  unlawfully, 
wiUfnlly,  and  without  Justification  did  de- 
sert and  refuse  to  provide  for  the  support  of 
his  wife,  Mrs.  Forest  Sturrock.  On  the 
same  day  she  filed  an  application  asking 
that  the  conrt  enter  an  order  requiring  re- 
lator to  support  her  during  the  pendency 
of  the  case  against  him  charging  him  with 
desertion.  The  court  on  January  .24,  1916, 
after  a  hearing,  entered  an  order  requiring 
relator  to  pay  to  his  wife  the  sum  of  $12.50 
per  month  during  the  pendency  of  the  case 
against  him.  The  information  was  filed  and 
order  entered  by  virtue  of  the  provisions  of 
chapter  9a  of  Vernon's  Ann.  Pen.  Code  1016, 
being  articles  640a,  640b,  640c,  640d,  640e, 
and  640f  of  the  Code.  The  facts  show  that 
relator  paid  the  sums  ordered  to  be  paid  for 
six  months,  or  to  June,  1916,  and  thereafter 
had  failed  to  make  the  payments  for  the 
months  of  June,  July  and  August,  amount- 
ing to  ?37.50. 

On  September  11,  1916,  Mrs.  Sturrock  filed 
in  the  county  court  a  petition,  in  which  It  is 
alleged: 

"Now  comes  Mrs.  Forest  Sturrock,  complain- 
ant and  represents  to  the  conrt  that  said  J.  W. 
Sturrock  is  and  has  been  guilty  of  contempt  in 
refusing  to  obey  the- order  of  the  court  in  that 
be  has  failed  to  contribute  the  sum  of  $12.50  per 
month  as  required  by  the  order  <^  the  court  or 
any  part  of  said  sum,  since  June  12,  1916,  and 
she  moves  the  court  to  adjudge  the  said  J.  W. 
Sturrock  guilty  of  contempt  since  June  12,  1016, 
up  to  this  time." 

This  motion,  application,  or  petition  Is  not 
sworn  to  by  Mrs.  Sturrock,  nor  any  other 
person.  Relator  was  dted  to  appear  and 
show  cause  why  be  should  not  be  adjudged 
guilty  of  contempt  and  he  appeared  and 
filed  an  answer  on  September  25,  1016, 
among  other  things,  "specially  excepting  to 
the  petition  or  complaint  because  same  Is 
not  sworn  to." 

Taking  the  view  we  do  of  this  matter.  It 
is  unnecessary  to  state  further  the  provi- 
sions of  the  answer  filed.  The  court  over- 
ruled this  exception,  and  the  hearing  was 
had  on  the  unsworn  complaint  or  petition, 
and  the  court  adjudged  relator  guilty  of 
contempt  and  remanded  relator  to  jail  un- 
til he  should  pay  to  Mrs.  Sturrock  the  sum 
of  $37.50,  and  all  costs  Incurred  in  this  pro- 
ceeding. 

On  September  27,  1916,  In  vacation,  Judge 
Davidson  granted  the  writ,  and  this  cause 
was  heard  by  this  court  on  October  11th 
last     At  that  hearing  relatw  again  urged 
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that  the  petition  ae  complaint  filed  in  the 
county  court  asking  that  be  be  cited  to  ap- 
pear and  show  cause  why  he  sliould  not  be 
adjudged  guilty  of  contempt  was  not  sworn 
to,  and  asked  that  he  be  discharged.  We 
are  of  opinion  the  county  court  was  In  er- 
ror in  oyerruling  the  exceptioa,  and  erred 
in  taking  jurisdiction  of  the  contempt  pro- 
ceedings when  no  sworn  petition  or  affida- 
vit had  been  filed.  In  Rapalje  on  Contempt, 
i  93,  it  is  said: 

"In  the  United  States  the  almost  universal 
practice  in  this  matter  is  to  present  to  the  court 
an  affidavit  setting  forth  the  facts  and  circum- 
stances constituting  the  alleged  contempt,  sworn 
to  by  some  person  who  witnessed  or  had  knowl- 
edge of  the  offense.  Unless  such  an  affidavit  be 
presented,  process  will  not  be  panted.  The  is- 
suing of  process  without  the  filing  of  the  proper 
affidavit  is  erroneous,  and  the  error  is  not  cured 
by  the  subsequent  filing  thereot"  - 

The  courts  of  this  state  have  adopted  and 
adhered  to  that  rule.  Ez  parte  Duncan,  182 
S.  W.  313 ;  Ex  parte  Landry,  65  Tex.  Or.  R. 
440,  144  S.  W.  962;  Ex  parte  Foster,  44  Tex. 
Cr.  R.  425,  71  S.  W.  693,  60  I*  B.  A.  631, 
100  Am.  St  Rep.  86& 

The  jurisdiction  of  the  county  court  not 
being  legally  invoked,  its  order  was  void, 
and  relator  is  entitled  to  be  discharged. 
We  do  not  discuss  the  other  questions 
raised,  but  are  Inclined  to  the  c^inion  that 
if  the  court  had  jurisdiction,  we  would  not 
be  authorized  to  review  his  finding  of  facts 
and  inquire  Into  the  ability  of  relator  to 
make  the  payments. 

Relator  is  ordered  discharged. 


HOUSE  V.  STATE.     (No.  4260.) 

(Court  of  Criminal  Appeals  of  Texas.    Not.  8, 
1916.) 

1.  Ckiminai,  Law  iS=»1090(7)— Bux  of  Bx- 
'    CEPTioNS— Necessity — Contintjance. 

The  refusal  of  accused's  request  for  a  con- 
tinuance cannot  be  reviewed,  where  no  bill  of 
exceptions  is  reserved  to  the  ruling. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  3204 ;  Dec.  Dig.  «=>1090(7).] 

2.  Cbiminal  Law  i^=»9S2— Evidence— Other 
Oftenses— Suspended  Sentence. 

Testimony  that  warrants  are  held  for  ac- 
cused's arrest  for  offenses  other  than  that  for 
which  he  is  being  tried  is  admissible,  where 
his  request  for  a  suspended  sentence  is  submit- 
ted to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {}  2500,  2501;  Dec.  Dig.  <3s» 
882.] 

Appeal  from  District  Court,  Jones  County ; 
John  B.  Thomas,  Judge. 

J.  L.  House  was  convicted  of  forgery,  and 
appeals.    Aflirmed. 

Payne  &  Patterson,  of  Abilene,  for  appel- 
lant C.  C  McDonald,  Asst.  Atty.  Oen.,  for 
the  State. 

DAVIDSON,  J.  AppelUnt  was  convicted 
of  forgery ;  his  punishment  being  assessed  at 
two  years'  confinement  In  the  penitentiary. 


[1]  The  refusal  of  appellant's  continuance 
cannot  be  revised,  In  the  absence  of  bill  of 
exceptions  reserved  to  the  ruling  of  the  court 

[2]  There  is  but  one  bill  of  exceptions  in 
the  record,  which  is  as  follows: 

"The  defendant  excepts  to  the  ruling  of  the 
court  wherein  he  permitted  the  state,  over  the 
objections  of  the  defendant  to  elicit  evidence 
from  the  sheriff  of  Stonewall  county,  Texas,  and 
the  sheriff  of  Jones  county,  Texas,  to  the  effect 
that  they  each  held  caiHases  for  the  arrest  of 
the  defendant  for  other  and  different  offenses 
than  the  one  in  which  he  is  being  tried." 

The  grounds  were  that  the  testimony  was 
irrelevant,  immaterial,  prejudicial,  and  would 
in  no  way  estabUab  the  guilt  of  the  defend- 
ant, but  was  highly  Infiammatory  and  could 
serve  no  other  purpose  than  to  inflame  the 
minds  of  the  jury  against  him.  Obe  bill  is 
very  indefinite;  It  does  not  undertake  to 
state  the  testimony;  but  conceding  that  the 
statement  that  these  officers  held  warrants 
for  the  arrest  of  appellant  for  ofrenses  other 
than  that  for  which  he  was  being  tried  pre- 
sented the  question,  without  a  showing  to 
the  contrary,  this  testimony  may  have  been 
admissible  on  the  issue  of  appellant's  rei 
quest  for  a  suspended  sentence.  The  court 
submitted  the  issue  of  suspended  sentence 
to  the  jury,  and  this  testimony  would  have 
been  admissible  upon  that  Issue. 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 


HOLLINGSWORTH  t.  STATE.    (No.  411B.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  8, 
1916.) 

1.  Cmmikax  Law  «=»673(1),  678(1)  —  Evi- 
dence— Otheb    Acts— LnoTATioK    of— Er- 

rECT— BiLEOTION. 

In  a  prosecution  for  incest,  where  birth  of 
a  child  to  prosecutrix  was  proved  as  of  such 
date  that  the  act  originally  relied  on  could  not 
have  caused  the  pregnancy,  while  the  state 
should  be  permitted  to  prove  the  two  acts,  the 
force  of  the  later  should  be  limited,  or  the 
state  should  be  required  to  elect  upon  which  act 
it  would  rely. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  1580,  1872 ;  Dec.  Dig.  «=> 
673(1),  678(1).] 

2.  Cbiminai.  Law  *=»417(16)— Evidkno»— Ad- 
kissibilitt. 

A  letter  of  prosecutrix'  father  to  accused, 
charging  him  with  the  offense  and  demanding 
certain  things,  to  which  accused  had  replied,  in- 
dignantiy  denying  the  charge,  was  inadmissible. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {(  964-867;  Dec.  Dig.  «=> 
417(16).] 

3.  Incest  «=»1— Repeaotsd  Acts. 

Incest  is  not  a  continuous  offense,  but  each 
act  is  a  separ&te  offense. 

Pid.  Note.— Far  other  cases,  see  Incest  Cent 
Dig.  {  1;  Dec.  Dig,  «=»!.] 

4.  Cbiminai,  Law  «=)780(3)— Tbial— Inbisuo- 
tions— accoufuces — cobllobobation. 

Since  the  court  should,  in  a  prosecution  for 
incest,  instruct  on  necessity  of  corroboration  of 
the  accomplice  according  to  statute,  whether  re- 
quested or  not  it  is  error  to  charge  merely  not 
to  convict  alone  on  her  testimony,  but  the  jury 
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should  be  told  fliat  she  mnat  be  corroborated  as 
to  the  facts  by  evidence  tending  to  connect  ac- 
cused with  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1866;   Dec.  Dig.  «=»780(3).] 

6.  Cbiunai.  Law  «=5»673(2)— TwaIt-Reckp- 
TiON  ftp  Evidence  —  Iicpkachment  —  Limit- 

INO  EVIDENOB. 

Where  testimony  is  introduced  that  is  not 
otiginal,  but  is  for  collateral  or  Impeaching  pur- 
poses, it  will  be  limited  for  the  purposes  for 
which  it  Is  introduced. 

[Ed.  Note.— Fbr  other  cases,  see  Criminal 
liBw,  Cent  Dig.  {  1874;   Dec.  Dig.  «=>673(2).] 

Prendergast,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Coryell  Coun- 
^;  J.  H.  Amoldi  Judge. 

Alfred  HoUlDgswortli  was  convicted  of  In- 
cest, and  he  appeals.  Beversed  and  remand- 
ed. 

.  D.  W.  OdeU,  of  Ft  Worth,  for  appellant 
O.  C.  McDonald,  Asst  Attjr.  Gen.,  tot  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  incest,  his  ponlshoient  being  assessed  at 
5  years'  conflnemtet  tn  the  penitentiary. 

This  Is  the  second  appeal.  The  record  is 
somewhat  changed  from  what  it  was  on 
the  former  appeal,  found  reported  in  182  S. 
W.  465.  The  prosecutrix  is  alleged  to  be  the 
niece  of  appellant  The  facts  show  that  she 
was  about  20  years  of  age,  living  at  appel- 
lant's house,  and  became  ultimately  the  moth- 
er of  a  (diUd.  On  the  former  trial,  by  re- 
ferring to  the  opinion  in  that. case,  it  wUl 
be  seen,  she  testified,  in  substance,  that  ap- 
pellant haid  not  had  intercourse  with  her,  but 
that  DoUins  was  tlie  author  of  her  shame 
and  the  father  of  her  child.  On  this  trial 
she  testified,  denying  that  Dollins  was  the 
author  of  her  shame,  but  refused  absolutely 
to  give  the  name  of  her  betrayer.  The  state 
relied  npon  facts  and  circumstances  to  show 
that  appellant  was  guilty.  The  girl  lived  at 
his  house,  and,  of  course,  opportunities  were 
afforded.  Easter  testified  that  he  saw  appel- 
lant and  the  girl  In  the  act  of  sexual  inter- 
course between  sundown  and  dark  In  a  seed- 
house,  a  crib;  she  had  gone  to  milk  the 
cows,  and  appellant  had  gone  to  where  she 
was,  and  they  got  into  this  seedhouse  and 
had  intercourse. 

[1]  When  aU  the  testimony  was  In,  or  when 
it  developed,  there  must  have  been  more  than 
one  case  of  intercourse  by  somebody  with  the 
girl,  the  defmdant  asked  that  the  state  be 
required  to  elect  upon  which  transaction  It 
would  rely  for  a  conviction.  This  the  court 
refused.  The  further  proposition  was  made 
by  appellant  in  the  trial  court  and  here, 
substantially,  that  If  an  election  Should  be 
made,  and  If  not,  then  the  testimony  of  the 
extraneous  act  should  be  limited.  The  writ- 
er has  not  agreed  with  the  majority  of  this 
conrt  either  prior  to  1911  or  since  with  ref- 
erence to  this  matter.  It  has  been  held  by 
the  majority  of  this  court  prior  to  1011  that 


acts  of  this  sort  were  admissible,  but  should 
be  limited  by  the  Judge.  The  majority  of  the 
court  foUow«d  that  rule  in  Battles  v.  State, 
63  Tex.  Or.  R.  147,  140  S.  W.  783.  I  do  not 
care  here  nor  now-  to  review  that  guestlon. 
Under  my  view  of  the  law  the  state  was  not 
entitled  to  prove  but  one  act;  under  the  ma- 
jority role  tbey  were  entitled  to  prove  It, 
but  the  force  and  effect  of  the  testimony 
should  have  been  limited.  For  this  reason 
this  judgment  should  be  reversed. 

The  continuance  will  not  be  discussed,  for' 
upon  another  trial  the  testimony  may  be 
secared;  if  not  it  wiU  be  presented  in  a 
dUSerent  light 

[2]  While  the  trial  was  in  vogue  the  state 
offered  In  evidence  a  letter  written  by  W.  T. 
Dunn,  father  of  prosecutrix,  to  appellant 
Dunn  was  the  father  of  the  girl,  appellant 
being  her  uncle.  In  this  letter  Dunn  de- 
manded of  him  certain  things 'because  he 
says  appellant  had  ruined  his  daughter.  Of 
course  Dunn  knew  nothing  about  it,  except 
what  he  bad  heard  from  some  source.  Ap- 
pellant indignantly  refused  to  have  anything 
to  do  with  It,  and  vigorously  denied  it  This 
testimony,  under  the  drcumatances,  was  not 
admlsslUew  Had  he  responded  in  some  way 
showing  his  guilt,  or  the  fact  he  might  have 
been  guilty  bo  it  may  have  been  used  as  a 
criminating  fact,  we  might  have  a  different 
inropoeltlon,  but  he  indignantly  refused  to 
have  anything  to  do  with  It  and  denied  any 
connection  with  the  matter,  asserting  his 
Innocence.  Upon  another  trial  this  testi- 
mony should  not  be  admitted. 

Oscar  Easter  testified  that  he  saw  defend- 
ant and  the  girl  In  the  act  of  sexual  Inter- 
course In  the  seedhouse  alluded  to  previous- 
ly. When  the  witness  had  finished  appel- 
lant made  a  motion  to  exclude  this  testi- 
mony. This  the  court  declined,  and  let  it 
remain.  Under  the  Battles  Case,  supra,  and 
cases  of  the  same  character,  this  testimony 
was  admissible,  but  it  should  have  been  lim- 
ited for  the  purpose  for  which  it  was  wlmit- 
ted,  whatever  that  may  have  been. 

[3]  The  girl  gave  birth  to  a  child  on  the 
29th  of  October.  Easter  swears  that  he  saw 
them  in  the  act  of  intercourse  In  May.  Of 
course  appellant  could  not  have  been  the 
father  of  that  child  if  that  was  his  only 
act  of  Intercourse.  It  la  evident,  and  the 
facts  will  show,  as  well  as  the  laws  of  na- 
ture demonstrate,  that  she  could  not  have 
given  birth  to  a  fully  developed  child  from 
an  act  of  intercourse  in  May.  It  necessarily 
would  have  occurred  as  early  as  the  latter 
part  of  January  or  some  time  In  February. 
This  testimony  should  have  been  dther  lim- 
ited, or  the  state  required  to  elect  upon  which 
act  it  would  rely  for  conviction  and  the  other . 
act  limited.  Incest  is  not  a  continuous  of- 
fense, and  it  would  seem  under  the  statute 
that  each  act  of  Intercourse  would  be  a  sep- 
arate offense.    When  the  defendant  regnest- 
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ed  the  state  be  required  to  elect,  It  should 
Bave  been  granted  or,  falling  to  do  that,  the 
testimony  should  have  been  limited,  but  the 
court  did  neither.  Upon  another  trial  this 
matter  wlU  be  properly  looked  after  in  the 
■charge  of  the  court.  If  the  testimony  is  ad- 
mitted. 

£4]  The  court  charged  the  Jury  on  accom- 
plice testimony  as  follows: 

"If  you  should  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant,  Al- 
fred HoUingsworth,  bad  carnal  intercourse  with 
the  prosecutrix,  Cassie  Dunn,  then  you  are  in- 
structed that  Cassie  Dunn  would  be  an  accom- 
plice to  the  alleged  crime  of  incest,  and  you  can- 
not find  the  defendant  guilty  alone  upon  the  tes- 
timony of  the  said  Cassie  Dunn." 

This  is  the  court's  only  charge  oo  accom- 
plice testimony.  Proper  exceptions  were  re- 
served in  a  timely  way  that  presents  the 
question  squarely  for  decision.  The  court, 
qualifying  t"lie  bill,  states  that  he  gave  it 
more  fully,  and  evidently  he  did  as  it  is  set 
out  in  the  bill  of  exceptions ;  that  appellant 
excepted  to  It  for  several  reasons,  and  the 
court  changed  the  wording  of  the  charge, 
leaving  it  as  above  quoted.  He  states  that 
the  reason  he  did  that  was  appellant  insisted 
on  Charging  the  statute.  The  court  should 
charge  the  statute  with  reference  to  the  of- 
ftose  whether  asked  or  not.  The  law  re- 
quires the  court  to  give  the  law  applicable 
to  all  the  facts  of  the  case.  Some  of  the 
reasons  here  urged  by  appellant  against  the 
diarge  as  originally  written  are  that  It  was 
on  the  weight  of  the  evidence  and  not  ap- 
plicable to  the  facts  In  the  case,  and  that 
the  court's  charge  should  have  conformed  It- 
self to  the  statute.  The  statute  requires, 
where  the  girl  la  an  accomplice,  that  she 
must  be  corroborated  not  only  as  to  the  fact 
of  the  intercourse,  but  as  to  the  &cts  and 
circumstances,  or  suffldently  at  least  to  cor- 
roborate her  tending  to  connect  the  defend- 
ant with  the  otFense  about  which  she  testi- 
fied. The  court  should  not  only  have  charged 
that  If  the  Jury  should  believe  she  had  had 
Intercourse  with  defendant  that  she  would 
then  be  regarded  as  an  accomplice,  but  In 
that  event  her  evidmce  should  show  him 
guilty,  and  they  must  believe  her  testimony 
true  and  the  corroborating  evidence  must 
tend  to  connect  htm  with  the  offense  cumralt- 
ted.  It  is  not  the  writer's  purpose  to  go  Into 
a  detailed  statement  of  the  law  and  argu- 
ment and  reasoning  along  this  line.  This 
charge  did  not  comply  with  the  law,  and  the 
judge  evidently  In  his  qualiflcation  thought, 
or  seemed  to  think,  that  he  was  going  wrong 
because  the  appellant  had  invited  the  error. 
Reading  the  bill  and  hla  qualification,  we 
cannot  agree  with  It  Apijellant  insisted 
upon  a  charge  on  the  law  as  the  statute  de- 
manded. This  the  court  did  not  give.  Among 
other  things  he  mentioned  specially  was  that 
the  court  should  charge  the  Jury  that  if  her 


testtmiuy  was  true  and  the  Jury  ahould  be- 
lieve it,  there  must  be  corroborating  evi- 
dence tending  to  connect  the  defendant  with 
the  commission  of  the  offense. 

There  were  several  charges  asked  by  ap- 
pellant, which  were  refused.  We  are  of 
opinion  that  some  of  these  charges  should 
have  been  given. 

[5]  There  are  other  matters  In  the  case, 
but  enough  has  been  said  to  indicate  how 
the  case  should  be  tried  upon  another  trlaL 
Some  of  the  testimony  admitted  ougjit  to 
have  been  limited,  but  we  deem  it  unneces- 
sary to  go  into  a  detailed  statement  of  this. 
The  court  and  the  attorneys  for  the  state 
and  appellant  will  understand  that  where 
testimony  Is  Introduced  that  is  not  original 
testimony,  but  is  Introduced  for  collateral 
or  impeaching  purposes,  it  will  be  limited  for 
the  purposes  for  which  It  Is  Introduced.  This 
is  an  old  familiar  rule,  and  it  seems  like  It 
would  be  unnecessary  to  discuss  It. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  Is  remanded. 

PRENDBROAST,  P.  J.,  dissents. 


JONES  V.  STATE.     (No.  4237.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  1, 
l5l6.) 

Crdhnai.  Law  «s»1184  — Appeal— Aherd- 

iiENT  OF  Judgment, 
In  prosecution  for  keeping  a  disorderly 
house,  where  the  verdict  of  guilty  assessed  a 
fine  of  f200  and  20  days'  imprisonment,  judg- 
ment orderhig  that  the  state  do  have  aad  re- 
cover of  defendant  all-  costs,  "together  with  said 
fine  of  $200,"  will  be  amended  on  appeal  to  in- 
clude the  jail  imprisonment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  4407,  4636;  Dec  Dig.  «=» 
1184.] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  W.  L.  Crawford,  Jr.,  Judge. 

Hugh  Jones  was  convicted  for  keeping  a 
disorderly  house,  and  be  appeals.  Judgment 
amended  and  afilrmed. 

C.  C.  McDonald,  Asst  Att7.  Q«a^  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
for  keying  a  disorderly  house.  The  record- 
Is  before  us  without  a  statement  of  facts  or 
bill  of  exceptions.  The  punishment  assess- 
ed is  a  $200  fine  and  20  days'  Imprisonment 
in  the  county  jail.  The  judgment  seems  to 
be  Incomplete.  The  verdict  of  the  Jury  as- 
sessed a  fine  of  $200  and  20  days'  imprison- 
ment The  judgment  orders  that  "the  state 
of  Texas  do  have  and  recover  of  the  defend- 
ant all  costs  in  this  behalf  Incurred,  together 
with  said  fine  of  $200." 

The  Judgment  will  be  amended,  so  as  to  in- 
clude the  jail  imprisonment  and  affirmed. 
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DIAZ  V.  STATB.    (No.  4227.) 

(Conit  of  Criminal  Appeals  of  Texas.    Oct.  25, 
1916.) 

1.  CaniiNAi.   Law    «s»U58(3)  —  Appkai.  — 
Scope. 

In  the  face  of  directly  conflicting  evidence, 
\rhetber  a)«3U8ed  sold  liquor  unlawfully,  or 
merely  procured  it  for  prosecuting  witness,  is 
for  the  jury,  and  the  court  on  appeal  cannot 
disturb  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  8076 ;   Dec.  Dig.  «s>U59(8).] 

2.  CuiaNAi.  Law  «3>10gO(19)  —  Appbai.  — 
Scope— Rbsibvation  or  Exckptions. 

The  court  on  appeal  will  not  consider  sep- 
arate grounds  In  a  motion  for  new  trial,  when 
that  is  the  onl][  way  exception  is  taken  to  the 
proceedings  dnring  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  K  2804,  S201;  Dec.  Dig.  <S=> 
1090(1»).] 

3.  Criuinai.   Law    «»1122C1)  —  Appkal  — 
ScoPB— Recobd. 

Though  the  record  contains  a  purported  spe- 
cial reqnested  charge,  yet,  if  It  fails  to  show 
that  it  was  presented  to  or  acted  on  or  refused 
by  the  judge,  and  there  is  no  bill  to  the  court's 
refusal,  nor  objection  to  the  charges  given,  no 
question  tiiereon  is  presented  for  review. 

(Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2C40,  2044;  Dec.  Dig.  «s» 
1122(1).] 

Appeal  from  District  C!6iirt,  EQebarg  Coun- 
ty ;  W.  B.  Hopkins,  Jndg& 

Lnpe  Diaz  was  oonvicted  of  nnlawfally 
selling  Intoxicatiiig  liquor  in  problUtlon 
territory,  and  be  appeals.    Affirmed. 

Pope  &  Sutherland,  of  Corpus  Chrlstl,  for 
appellant  C.  C.  McDonald,  Asst  Atty.  Oen., 
for  the  State. 

PRENDERGAST,  P.  J.  Appellant  was  con- 
victed of  unlawfully  selling  intoxicating  liq- 
uor In  prohibition  territory. 

[1]  He  contends  the  evidence  was  Insuffi- 
cient to  sustain  the  verdict.  We  have  care- 
fully read  the  testimony,  and  conclude  that 
It  was  sufficient;  the  state's  witness  testify-, 
Ing  positively  to  a  sale  by  appellant  to  him 
as  alleged  in  the  indictment.  Appellant  de- 
nied making  a  sale,  but  claimed  that  be  pro- 
cured at  witness'  instance  the  liquor  and 
delivered  it  to  blm.  This  was  a  question  of 
fact  for  the  Jury  and  the  trial  judge,  and 
not  for  this  court.  Hence  we  cannot  disturb 
the  verdict  on  that  ground. 

[2]  The  only  bUl  of  exceptions  in.  the  rec- 
ord is.t«  the  court's  overruling  bis  motion 
for  a  new  trial.  In  this  motion  he  sets  up 
three  separate  and  distinct  grounds.  The 
uniform  practice  of  this  court  is  not  to  con- 
sider the  separate  grounds  in  a  motion  for 
a  new  trial  when  that  Is  the  only  way  ex- 
ception is  taken  to  the.  proceedings  during 
the  trial. 

[3]  There  appears  In  the  record  what  pur- 
ports to  be  a  special  charge  requested  by 
appellant,  but  it  in  no  way  shows  that  it 
waB  ever  presented  to  the  judge,  or  that  the 


f  Judge  ever  saw  or  acted  on  it  during  tbe 
trial.  There  is  no  bill  in  any  way  to  the 
court's  refusal  to  give  it  No  objection  was 
made  to  the  court's  charge  for  either  claim- 
ed error  of  commission  or  omission.  There- 
fore, under  the  very  terms  of  the  statute  and 
the  many  decisions  of  this  court  thereunder, 
no  question  as  to  said  charge  is  presented 
which  this  court  is  authorized  to  review. 
The  Judgment  is  therefore  affirmed. 


MATTHEWS  v.  STATE.     (No.  4144.) 

(CSourt  of  Criminal  Appeals  of  Texas.  Oct.  4, 
191S.  Rehearing  Denied  Oct  25,  1916.  Dis- 
senting Opinion,  Nov.  1,  1916.) 

1.  Intoxicatino    Liquors    «=9205(2)— Caijt- 

INAL    PbOSKCUTIONB-  INDIOTUINT  —  SUFTI- 
CIENCT. 

An  indictment  for  selling  intoxicating  liq- 
uors in  prohibition  territory,  whi<ih  recited  the 
holding  of  an  election,  the  entry  and  publica- 
tion of  the  order  of  Uie  commissioners'  court, 
and  the  sale  by  defendant  thereafter,  was  suffi- 
cient; the  date  of  the  election  and  the  put- 
ting the  law  in  force  being  immaterial  further 
than  to  allege  that  the  law  was  in  force  before 
the  alleged  sales  were  made,  and  it  being  un- 
necessary to  set  forth  the  orders  for  the  election. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  225;  Dec.  Dig.  ^s» 
206(2}.] 

2.  WlTNBSSIES  «s>368  —  Chabacteb  —  Cboss- 
EXAMINATION. 

In  a  prosecution  for  sdUng  intoxicating  Hq- 
nor  in  prohibition  territory,  where  a  witness 
for  defendant  testified  that  the  general  reputa- 
tion for  truth  and  veracity  of  the  principal 
witness  for  the  state  was  bad,  it  was  proper 
on  cross-examination  for  the  county  attorney 
to  inquire  whether  such  witness  was  a  drink- 
ing man. 

[Ed.'  Note. — For  other  cases,  see  Witnessesy 
Cent  Dig.  §{  1159,  1160 ;   Dec.  Dig.  «=>358.1 

3.  Chimin Aii  Law  4=31170^(5)— Appeal  ani> 
Ebbob— Habuixss  Ebbob— EJlaiunation  or 
Witness. 

Where  such  witness  on  cross-exaniination 
denied  in  substance  that  he  was  a  drinking 
man,  admitting  that  occasionally  he  took  a 
drink,  any  error  in  permitting  such  cross-exam- 
ination was  harmless  as  not  prejudicing  the 
defendant 

lEi.  Noteb— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3133;  Dec  Dig.  «=> 
1170%(5).] 

4.  Cbiminal  Law  ®=»377— Bvidencb— Chab- 
ACTEB  OF  Accused. 

In  a  prosecution  for  selling  intoxicating 
liquor  in  prohibition  territory,  unless  the  state 
has  attacked  defendant's  general  reputation  for 
truth  and  veracity  or  has  attempted  to  impeach 
him  by  proving  contradictory  statements,  he  is 
not  entitl^  to  introduce  evidence  of  his  good 
reputation  for  truth  and  veracity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  836,  837,  840;  Dec.  Dig. 
«=9377.J 

5.  WmTESBES     «=3288(6)  —  Cboss-Exakina- 

TIOW. 

In  a  prosecution  for  selling  intoxicatiBg  liq- 
uor in  prohibition  territory,  where  a  witness  in 
behalf  of  plaintiff  testified  that  he  had  seen 
whisky  in  defendant's  room  on  6nly  one  occa- 
sion and  then  only  a  half  pint,  it  Was  i>roper 
for  the  state  on  cross-examination  to  elicit 'the 
admission  that  such  witness  on  the  day  of  de- 
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fendant's  arrest  snbseanent  to  the  offense  charg- 
«d  In  the  indictment  nad  seen  five  pints  in  the 
defendant's  room. 

[Ed.  Note.— For  other  cases,  see  'Witnessea, 
Gent  Dig.  {  036 ;   Dec.  Dig.  «=9268(6).] 

Harper,  J.,  dissenting. 

Appeal  from  District  Oonrt,  Collin  Conn- 
ty ;  M.  H.  Gamett,  'Jndge. 

J.  M.  Matthews  was  convicted  of  selling 
Intoxicating  liquors  in  prohibition  territory, 
and  appeals.    Affirmed. 

J.  A.  Dial,  of  Sulphar  Springs,  for  appel- 
lant. C.  O.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

PKENDBROAST,  P.  J.  ThiB  la  an  appeal 
from  a  conrlctlon  for  pursuing  the  occupa- 
tion or  business  of  selling  Intoxicating  liq- 
uors In  prohibition  territory,  with  the  lowest 
penalty  assessed. 

The  evidence  by  the  state's  witnesses, 
which  was  evidently  believed  by  the  Jury, 
was  amply  sufficient  to  sustain  the  convic- 
tion, although  disputed  on  some  material 
points  by  others.  Appellant  now  attacks  the 
state's  principal  witness  vigorously  as  un- 
worthy of  belief.  There  is  more  or  less  tes- 
timony In  the  record  supporting  the  testimo- 
ny of  this  witness.  It  is  evident  this  attadc 
was  also  made  in  the  court  below.  The  Jury 
and  the  trial  Judge  heard  his  and  all  the 
other  testimony  and  were  more  competent  to 
Judge  of  the  truth  of  his  testimony  than  this 
court  can  possibly  be.  They  are  by  law  made 
the  exclusive  Judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  their 
teetimcmy.  We  cannot  legally  disturb  the 
verdict 

With  the  proper  preliminary  and  conclud- 
ing allegations,  the  indictment,  which  was 
Died  November  26,  1915,  alleged.  In  sub- 
stance, that  on  November  1,  1915,  In  CoUln 
county,  Tex.,  and  after  the  qualified  voters 
of  said  county  had  determined  at  an  elec- 
tion held  in  accordance  with  the  law  that  the 
sale  of  intoxicating  liquors  should  be  prohib- 
ited in  said  county,  and  after  the  commis- 
sioners' court  of  said  county  bad  made  and 
entered  an  order  to  that  effect,  and  after 
said  order  bad  been  published  by  the  coun- 
ty Judge  as  required  by  law,  appellant  did 
then  and  there  unlawfully  engage  In  and  pur- 
sue the  occupation  and  business  of  selling 
intoxicating  liquors  in  violation  of  said  law, 
which  law  was  then  and  there  in  full  force 
and  effect  in  said  county,  and,  while  so  en- 
gaged In  said  occupation  and  business,  he 
did  then  and  there  unlawfully  make  five  dif- 
ferent sales  of  Intoxicating  liquors  to  3.  W. 
Pierce  and  other  sales  to  divers  other  per- 
sons to  the  grand  Jurors  unknown ;  all  of 
said  sales  being  in  violation  of  said  law  and 
within,  three  years  next  preceding  the  filing 
<>f  the  Indictment,  and  said  business  and  oc- 
cupatiMt  not  then  and  there  being  permitted 
by  law. 

[1]  We  think  this  indictment  Is  safBdent 
under  the  statute  and  decisions,  and  that  the 
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cases  dted  by  appellant  (Mlzell  v.  State,  BO 
Tex.  Or.  K.  226,  128  S.  W.  125;  Slack  ▼. 
State,  61  Tex.  Cr.  R.  372,  186  S.  W.  1073, 
Ann.  Ca&  1913B,  112;  Stephens  y.  State.  63 
Tex.  Cr.  R.  382,  139  S.  W.  114;  Leonard  v. 
State,  68  Tex.  Cr.  R.  549,  152  S.  W.  632;  and 
MUlB  V.  State,  178  S.  W.  367),  Instead  of  be- 
ing authority  for  holding  said  indictment  bad, 
have  the  contrary  effect.  In  this  offense,  the 
date  of  the  election  and  putting  the  law  in 
force  Is  immaterial  further  than  to  allege 
that  the  law  was  in  force  before  the  alleged 
ofTense  was  committed,  which  was  done  In 
this  case.  No  authorities  hold  that  in  such 
an  indictment  it  is  necessary  to  give  the 
orders  for  the  prohibition  election.  The  al- 
legations made  in  this  Instance  include  all 
that  was  necessary  on  that  point 

[2,1]  Mr.  Smart,  one  of  appellant's  wit- 
nesses, testified  that  the  general  reputation 
of  Mr.  Pierce,  the  state's  material  witness, 
for  truth  and  veracity,  was  bad.  On  Ills 
cross-examination  by  the  state,  this  occor- 
red:  The  county  attorney  asked  him  if  he 
was  a  drinking  man.  He  answered :  "What 
do  you  call  a  drinking  man?"  The  county 
attorney  replied:  "A  man  that  drinks  whis- 
ky whenever  he  can."  Defendant  objected, 
because  it  was  on  an  immaterial  matter  and 
would  not  affect  his  credibility.  The  county 
attorney  stated  that  it  might  show  his  sym- 
pathy, and  the  court  stated  he  would  not 
compel  the  witness  to  answer,  bat  he  might 
answer  If  he  wanted  to,  or  he  might  decline 
to  answer.  The  witness  then  stated:  "I 
don't  know  what  you  call  a  drinking  man." 
The  county  attorney  repeated  in  substance 
what  he  had  stated  before.  The  witness 
answered:  "I  don't  drink  whenever  I  can  get 
it,  but  I  might  take  a  drink  once  In  a  whila" 
We  think  this  was  not  improper  cross-exam- 
ination under  the  circumstances  of  this  case ; 
but,  even  if  it  was,  the  answer  of  the  wit- 
ness would  show  no  injury  to  appellant. 

The  state  contended  that  appellant  on  Sat- 
urdays want  to  Dallas  on  the  Intemrban, 
returning  that  night  with  more  or  less  whis- 
ky, and  that  he  kept  it  from  time  to  time  in 
bis  room  at  his  boarding  house.  The  state's 
main  witness  had  testified  to  finding  several 
bottles  of  whisky  In  a  box  under  appellant's 
bed  in  his  room  pending  the  time  the  state's 
witness  testified  appellant  had  made  the  re- 
spective sales  to  him.  Appellant  Introduc- 
ed his  landlord,  Mr.  Heftner,  who  testified 
that  be  never  saw,  and  In  effect  Tippellant 
never  kept,  any  whisky  In  his  room,  and  that 
he  never  found  any  therein.  The  state,  In 
crossing  this  witness,  undertook  to  show  by 
him  that  appellant  went  to  Dallas  every  Sat- 
urday night  and  returned  therefrom  to  Mc- 
Klnney  about  midnight  Appellant  objected 
to  this  character  of  examination  of  his  land- 
lord. However,  the  landlord  testified  he  did 
not  know  whether  he  went  to  Dallas  or  not ; 
In  effect,  he  did  not  know  where  he  went  on 
Saturday  nights.  -  This  testimony,  like  that 
pas8e4  upon  Just  above^  was  proper  cross- 
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examination,  and  shows  no  Injury  to  appel- 
lant. The  answer  of  the  witness  failed  to 
prove  the  state's  contention  rtn  this  point,  and 
his  bill  presents  no  error.  Hart  v.  State,  5T 
Tex.  Cr.  R.  24,  121  S.  W.  508;  Wasthan  T. 
State,  41  Tex.  Cr.  R.  387,  55  S.  W.  55 ;  Baiter 
T.  State,  45  Tex.  Cr.  -R.  390,  7T  S.  W.  618; 
Harding  v.  State,  49  Tex.  O.  R.  603,  95  S. 
W.  528;  Sweeney  T.  State,  65  Tex.  Cr.  R. 
598,  148  S.  W.  883,  and  eases  dted. 

His  sixth  bin,  complaining  of  the  question 
by  the  county  attorney  on  cross-examination 
of  his  witness  McCowan,  presents  no  revers- 
ible error. 

[4]  Appellant's  seventh  and  eighth  bills 
of  exceptions  are  very  lengthy.  They  con- 
tain some  19  pages  of  typewritten  questions 
and  answers  of  appellant  himself  on  cross- 
examination  by  the  state,  and  each  winds  up 
with  an  objection  to  the  court's  refusal  to 
permit  him  to  have  two  witnesses  testify,  re- 
spectively, to  his  good  general  reputation  for 
truth  and  veracity.  The  state  objected  to 
these  witnesses  so  testifying  because  his 
said  general  reputation  was  not  an  issue. 
The  court  sustained  the  objection,  stating 
that  he  would  not  permit  the  defendant  to 
introdnce  evidence  to  sustain  his  r^utatlon 
for  tratb  and  veracity  unless  such  r^uta- 
tlon  had  been  attacked.  We  think  that 
neither  bill  shows  that  the  witness  was  im- 
peached, or  attempted  to  be  impeached,  in 
sacfa  a  way  as  would  authorize  blm  to  Intro- 
dnce  witnesses  to  establish  his  reputation 
In  the  respect  mentioned.  The  role  is  well 
established  that,  if  the  state  bad  attacked 
his  general  reputatiUm  for  troth  and  verac- 
ity by  any  witness,  or  bad  attempted  to  Im- 
peach him  by  proving  contradictory  state- 
in«its,  then  be  would  have  been  permitted 
to  bave  iotnodnced  such  proof;  bvt,  nntii 
■odi  contingency  arlaea,  tbe  Jbct  that  he 
gtvea  testliBony  dlapntlng  that  offered  by  the 
atate  wonld  make  no  sach  testimony  admis- 
sible. Pettis  V.  State,  68  Tex.  Cr.  R.  224,  ISO 
S.  W.  790;  Lacy  v.  State,  63  Tex.  Cr.  R  198, 
140  S.  W.  4«1 ;  Alien  v.  State,  64  Tfti,  Or.  R. 
227.  141  8.  W.  983;  Wlllians  v.  State,  67  Tex. 
Cr.  R.  298,  148  S.  W.  788 ;  Downing  v.  State, 
«1  Tex.  Cr.  R.  823,  136  8.  W.  471 ;  Wlsnoekl 
T.  State,  68  Tex.  Cr.  B.  382,  153  S.  W.  318; 
McOne  v.  State,  170  S.  W.  285;  and  many 
other  cases  collated  to  1  Branch  An.  P.  O.  p. 

lis. 

[i]  As  stated  above,  the  state's  main  wit- 
ness had  testified  to  finding  liquor  stored  In 
appellant's  room  under  his  bed  pending  the 
time  he  testified  appellant  made  the  sales  to 
Mm  alleged  to  the  Indictment  Appellant  not 
only  denied  this,  but  he  Introduced  Mr.  Seff- 
ner,  his  landlord,  who  on  direct  examination 
supported  appellant  in  his  testimony  on  this 
point.  The  state  then  took  him  on  cross- 
examination  on  this  point,  and  the  ^tness 
testified  that  he  bad  seen  five  pints  of  whisky 
in  bis  room  on  the  very  day  he  waa  learrestr 
ed :   the  court  a°alifying  the  bill  aa  follows: 


"The  -WtnesB  W.  A.  Heffner  was  Introduced- 
by  the  defendant,  and  defendant's  attorney  prov- 
ed by  him  that  Mr,  Matthews,  tke  defendant 
was  rooming  at  hia  house  when  he  was  arrested 
on  the  charge  of  pursuing  the  occupation  of 
selling  Intoxicating  liquor,  and  continned  to 
room  there  after  he  made  bond,,  and  was  roon- 
ing  there  when  he  was  surrendered  by  his  bonds- 
men, and  then  proved  by  sold  witness  .that  he 
had  seen  no  T^hisky  in  said  Matthews'  rOom  but 
one  time  during  the  entire  time  that  Matthews 
was  at  his  house,  and  that  was  during  Christ- 
mas, and  that  was  something  like  a  naif  pint 
with  which  they  made  eggnog. 

"After  the  defendant  had  elicited  on  direct  ex- 
amination from  the  said  witness  the  facts,  as 
above  stated,  the  testiaiony  that  he  bad  only 
seen  whisky  in  defendant's  room  one  time,  and 
that  was  the  half  pint  Christmas,  the  court  then 
permitted  the  state  to  prove  by  said  defendant's 
witness  on  eross-exammation  that  he  had  aeeo 
five  pints  in  his  room  on  the  very  day  that  de- 
fendant was  rearrested." 

We  think  this  was  legitimate  cross-exam- 
ination of  this  witness  under  tbe  circumstanc- 
es, and,  as  qualified  by  the  court,  his  bill  pre- 
sents no  error. 

We  have  not  discussed  each  of  appellant's 
bills  of  exceptions,  though  we  have  consider- 
ed them  all.  Ifone  of  tbem  present  any  re- 
versible error. 

Tbe  Judgment  is  affirmed. 

HARPER,  T.  (dissenting).  I  cannot  give 
my  assent  to  the  affirmance  of  this  case,  and 
respectfully  enter  my  dissent  for  the  reasons 
herpin  after  stated.  Appellant  was  prosecuted 
for  pursuing  the  occupation  of  selling  intoxi- 
cating liquors  and  making  two  sales  to  J.  W. 
Pierce.  By  this  witness  Pierce  alone  is  ap- 
pellant shown  to  have  made  any  sales  of 
intoxicating  liquors.  No  other  witness  tes- 
tifies to  any  sale.  1?his  witness  testifies  to 
purchasing  Intoxicating  liquor  from  appellant 
on  five  different  occasions  from  October  11th 
to  October  25th.  He  admitted  that  he  had 
theretofore  been  Indicted  in  Orayson  county 
charged  with  theft  of  a  diamond,  that  be  had 
been  Indicted  charged  with  theft  of  a  horse 
In  Fannin  county,  that  he  was  indicted  In 
Hunt  county  charging  blm  with  forgery,  and 
that  he  had  been  arrested  In  that  county 
charged  with  burglary,  bnt  testifies  he  was 
convicted  in  none  of  thoee  cases.  He  also  tes' 
tiflp'i  that  he  was  now  under  indictment  in 
Titus  county  charged  with  embezzlement, 
and  also  under  Indictment  In  tbe  same  county 
charged  with  forgery;  that  these  latter  two 
cases  were  still  pending  against  him.  He  al- 
so testlhed  that  he  was  employed  to  come  to 
Collin  county  to  catch  violators  of  the  pro- 
hibition law,  and  received  $2.50  a  day  and 
all  expenses.  Including  -  the  price  of  liquors 
he  says  he  purchased.  The  record  discloses 
that  be  recdved  (102  from  October  lOtb  to 
October  25th. 

J.  W.  St  Olalr,  T.  C.  Norman,  T.  B.  Smart, 
and  J^  R.  Nelson  testify  tbe^  know  the 
state's  witness,  and.  his  reputation  for  truth 
and  veracity  in  the  immunity  in  which  he 
lived  la  bad.  It  is  upon  the,  testimony  of  this 
witoesfl  that  the  stato  seeks  to  and  will  in- 
carcerate appellant  in  the  penitentiary. 
However,  the  Jury  apparently'  believed  him. 
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and  we  perhaps  should  not  disturb  the  ver- 
dict If  there  was  no  error  in  the  record ;  but, 
when  the  state  relies  upon  testimony  of  this 
character  to  take  away  froqi  a  citizen  his 
good  name  and  liberty,  we  should  closely 
scrutinise  the  record,  and  If  any  error  that 
could  have  been  hurtfnl  and  harmful  Is  com- 
mitted the  case  should  be  reversed. 

As  bef(»'e  stated,  no  one  testifies  to  a  sale 
of  whisky  by  appellant  except  the  witness 
Pierce.  Appellant  takes  the  stand  and  in 
most  positive  language  denies  ever  making 
a  sale  to  Pierce.  He  testifies  on  one  occasion 
he  remarked  In  Pierce's  presence  that  he 
was  going  to  Dallas,  and  that  Pierce  gave 
him  $2.60  to  bring  him  back  some  whisky  and 
beer,  and  this  be  says  be  did.  Walter  True 
testified  that  he  was  present  when  a  man 
about  the  middle  of  October  requested  appel- 
lant to  bring  him  some  whisky  and  beer ;  that 
four  or  five  were  present  when  this  occurred, 
but  he  could  not  identify  the  man  who  made 
the  request.  Appellant  testifies  that  on  an- 
other occasion  he  met  state's  witness  Pierce 
at  the  Savoy  barbershop,  and  they  all  threw 
in  and  made  up  $2  and  purchased  the  whisky 
from  Bill  Stinson,  and  on  still  another  oc- 
casion appellant,  Mr.  Buddy,  and  Pierce  made 
up  a  dollar  and  purchased  some  whisky  from 
a  negro  at  Ed  Gates'  restaurant ;  tliat  Pierce 
got  the  whisky  from  the  negro;  that  at  no 
other  time  and  under  no  other  circumstances 
did  he  and  Pierce  have  any  dealings,  and  he 
never  at  any  time  sold  any  whisky  to  Plerco. 
This  made  a  clear  issue  between  the  testi- 
mony of  the  two,  and  the  state  on  cross-ex- 
amination, to  render  appellant  as  little  enti- 
tled to  credit  as  a  witness  as  Pierce  bad 
shown  himself  to  be,  rigidly  cross-examined 
appellant  and  asked  bim  If  he  did  not  testi- 
fy that  they  secured  one  bottle  of  the  whisky 
from  Bill  Stinson,  and  if  be  did  not  know 
that  Bill  Stinson  was  under  indictment  for 
selling  Intoxicating  liquors,  and  that  Stinson 
was  then  a  fugitive  from  Justice,  all  of  whicl 
questions  the  court,  over  objection,  required 
the  witness  to  answer,  and,  after  he  had  an- 
swered, propounded  to  him  the  following 
question  and  statement: 

"And  you  now  come  and  say  that  this  man 
who  has  gone  from  here,  and  who  is  also  under 
indictment,  that  the  whisky  was  bought  from 
him?  And  that  is  just  as  true  as  anything  else 
you  have  testified  to,  isn't  it?' 

The  state  then  took  him  up  and  asked  bim 
about  the  bottle  of  whisky  that  appellant  tes- 
tified was  purchased  by  Pierce,  Duddy,  and 
himself  from  a  negro,  and  had  him  testify 
that  he  did  not  know  the  name  of  the  negro, 
but  they  were  told  by  Abe  Ounn  that  they 
could  get  the  whisky  from  the  negro,  and 
further  that  Abe  Ounn  was  then  under  in- 
dictment for  selling  intoxicating  liquor. 

The  state  next  asked  him,  "Tou  have  t>een 
convicted,  haven't  you,  for  transporting  liq- 
uor into  the  state  of  Oklahoma?"  and  when 
appellant  answered,  "No,"  state's  counsel 
asked  him,  "Have  you  been  charged  with 
transporting  liquor  Into  the.  state  of  Okla- 


homar  Tlie  witness  answered, 'Vo."  State's 
counsel  then  asked  appellant  If  In  the  habeas 
corpus  trial  for  bond  In  this  case  he  did  not 
testify  that  "he  bad  pleaded  guilty  to  trans- 
porting ^liquor  into  the  state  of  Oklahoma." 
The  witness  answered  emphatically,  "Xo,  I 
did  not,"  and  when  he  so  answered  state's 
counsel  remarked,  "That  is  Just  as  true  as 
anything  else  you  have  sworn  to."  State's 
counsel  then  asked  appellant,  "I  will  ask  you 
if  yon  have  not  been  charged  with  bank  tob- 
bery  in  the  state  of  Arkansas,"  to  whldi 
question  he  answered,  "No."  State's  coun- 
sel then  asked  him  If  "he  had  not  been  sepa- 
rated from  his  wife  for  the  past  eighteen 
months."  The  court  sustained  the  objection 
to  this  last  question,  and  the  witness  was 
not  required  to  answer  it,  and  the  jury  and 
this  court  do  not  know  what  his  answer 
would  have  been.  Many  questions  of  similar 
character  and  kind  were  permitted  to  l>e 
asked,  but  these  are  sufficient  to  present  the 
question  upon  whidi  I  enter  my  dissent. 

This  was  unfair  examination  If  the  state 
did  not  think  It  could  prove,  and  would 
offer  to  prove,  that  the  matters  had  occur- 
red. The  record  discloses  the  state  offered 
no  proof  that  appellant  had  been  guilty  of 
either  of  the  things  inquired  about,  and  the 
questions  propounded  were  therefore  merely 
propounded  to  Impair  appellant's  credit  as 
a  witness.  Had  the  state  been  in  position 
to  prove  that  appellant  had  been  indicted 
for  these  different  offenses,  it  might  be  and 
probably  was  proper  cross-examination ;  but, 
after  the  state  had  thus  sought  to  Impair 
his  credit  as  a  witness,  appellant  offered 
as  a  witness  O.  B.  English,  who  testified  he 
had  known  appellant  for  16  years,  and  3. 
M.  Cox,  who  testified  that  he  had  known 
appellant  since  he  was  a  small  boy,  and  that 
he  (Cox)  was  county  clerk  of  his  home  coun- 
ty. After  they  had  so  testified,  they  each 
were  asked  "if  they  imew  appellanf  8  repu- 
tation for  truth  and  veracity  in  the  com- 
munity in  which  be  lived,"  and  the  ooort 
sustained  the  state's  objection  to  such  ques- 
tion. The  bill  shows  they,  and  each  of  them, 
would  have  testified  they  knew  the  reputa- 
tion of  appellant,  and  his  r^ratation  for 
truth  and  veracity  was  good. 

This  Is  the  error  the  court  fell  Into.  Aft- 
er permitting  the  state  to  so  severely  assail 
appellant  on  cross-examination  in  order  to 
Impair  his  credit  as  a  witness  l>efore  the 
Jury,  appellant  was  entitled  to  put  hia  repu- 
tation for  truth  and  veracity  In  issue,  and 
to  have  proven  that  it  was  good  by  the  wit- 
nesses named.  Under  the  circnmstances,  in 
the  writer's  (pinion,  this  was  such  error  as 
should  result  in  a  reversal  of  the  case.  Mat- 
thews, appellant,  was  raised  In  Hopkins 
county,  and  has  lived  In  Collin  county  for 
a  little  more  than  a  year  only,  and  the  wit- 
nesses Who  had  known  him  from  bis  child- 
hood were  the  ones  he  desired  and  did  call 
to  prove  his  reputation.  In  the  case  of 
BuUer  V.  State,  52  Tex.  Or.  R.  531,  107  S.  W. 
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840,  It  Is  beld  tbat,  wbere  Vbe  croBthezamlaa- 
tlon  brings  the  case  wltbln  the  exception 
which  provides,  where  there  Is  an  attack 
on  the  evidence  given  by  appellant,  state- 
ments Involving  Imputation  of  bad  faith  and 
the  assertion  of  crime  against  him,  and  where 
the  cross-examination  Involves  an  attack  up- 
on the  Integrity  and  tmthfnlness  of  his  sub- 
stantial defense.  It  Is  error  to  exclude  evi- 
dence of  good  reputation  for  truth  and  verac- 
ity. If  there  is  any  case  which  could  be 
brought  within  that  rule  without  the  Intro- 
duction of  direct  Impeaching  testimony,  we 
think  the  facts  copied  above  this  to  be  such 
a  case.  It  charged  crime  In  two  instances; 
recent  fabrication  of  explanation  after  other 
witnesses  had  left,  eta  See,  also,  Thompson 
V.  State,  74  Tex.  Cr.  E.  146,  167  S.  W.  845; 
Wllkerson  v.  State,  60  Tex.  Cr.  K.  888.  131 
S.  W.  1108,  Ann.  Cas.  19120,  126;  Alderson 
V.  State,  68  Tex.  Cr.  B.  52T,  111  S.  W.  738. 
In  the  case  of  Walker  v.  State,  178  S.  W. 
359,  the  only  way  It  was  sought  to  discredit 
the  witness  Mrs.  Bessie  Tarpin  was  to  ask 
her  If  she  had  not  made  statements  contra- 
dictory to  her  testimony  on  the  trial  as  to 
the  age  of  the  girl.  Her  testimony  as  to 
this  matter  was  permitted  to  go  uncontradict- 
ed. No  witness  was  placed  on  the  stand  to 
Impeach  Mrs.  Turpln, '  yet,  because  the  ap- 
pellant on  cross-examination  had  thus  cross- 
examined  her,  this  court  held  the  state  could 
not  support  the  witness.  The  writw  did 
not  dissent  In  that  case  because  be  had  en- 
tered a  dissent  to  such  a  rule  of  law  in 
Thompson  v.  State,  74  Tex.  Or.  R.  147,  167 
S.  W.  345,  and  other  cases,  and  did  not  deem 
It  proper  to  incumber  the  reports  with  a 
continuous  dissent  on  the  same  proposition. 
But  he  respectfully  desires  to  enter  his  dis- 
sent to  It  being  held  no  error  to  permit  the 
state  to  support  Its  witness  under  such  cir- 
cumstances, and  yet  refuse  to  permit  a  de- 
fendant to  give  in  evidence  supporting  evi- 
dence under  similar  circumstancea 

The  record  discloses  appellant  was  arrest- 
ed the  latter  part  of  October,  1916,  charged 
with  this  offense,  and  bound  over  to  the 
grand  jury.  His  room  was  then  searched 
and  no  Intoxicating  liquor  found.  The  grand 
jury  returned  a  bill  against  him  November 
26tta  and  he  was  rearrested  and  gave  bond. 
In  February  following  one  of  his  bondsmen 
surrendered  him,  and  his  room  was  again 
searched  In  February^  and  the  state  was  per- 
mitted to  Introduce  evidence  that  In  Febru- 
ary (over  three  months  after  he  was  charged 
with  having  committed  this  offense)  the  sher- 
iff found  In  his  room  five  pint  bottles  of  Joel 
B.  Frazler  whisky,  an(J  the  five  bottles  were 
Introduced  In  evidence.  The  writer  Is  aware 
that  there  are  several  cases  holding  (and 
we  would  not  be  understood  as  dissenting 
from  that  rule)  that,  If  whisky  Is  found  In 
one's  possession  contemporaneous  with  the 
alleged  violation  of  the  law,  such  fact  is 
admissible  In  evidence;  and  in  one  case  It 
was  held  a. month's  Uopb  woa  not  too  Nmate. 


but  now  the  rule  Is  extended  to  over  a  period 
of  3^  months  thereafter.  Such  has  not 
heretofore  been  the  rule  according  to  the 
writer's  understanding,  and.  If  3%  months 
thereafter  Is  not  too  remote  to  be  beld  to  be 
contemporaneous  with  the  transaction,  we 
are  at  a  loss  to  understand  what  time  limit 
will  be  held  to  be  not  contemporaneous.  The 
trial  court,  in  his  qualification  to  the  bill, 
seems  apparently  to  think  It  was  rather  re- 
mote, and  places .  bis  ruling  on  a  different 
ground.  He  soys  appellant  placed  W.  A, 
Heffner,  with  whom  he  boarded  while  In  Mc- 
Kinney,  on  the  stand  to  prove  that  he  was 
In  the  room  occupied  by  him  every  day,  and 
that  appellant  had  no  whisky  in  the  room  at 
any  time  except  Ohrlstmas,  when  he  had  a 
half  pint,  with  which  they  made  an  eggnog, 
and  he  permitted  the  state  to  prove  that  the 
sheriff  found  five  pints  in  the  room  when  he 
rearrested  appellant  In  February — this  to 
Impeach  the  witness  HefTner.  Unfortunately 
for  the  state's  eontention,  though,  the  rec-  ' 
ord  discloses  (if  witnesses  are  to  be  believed) 
the  whisky  was  not  appellant's  and  had  not 
been  placed  there  by  him.  He  so  testified, 
and  Frank  McCowan,  a  lineman  of  the  Tex- 
as Tractloa  Company,  swears  the  whisky  be-, 
longed  to  him;  that  he  placed  It  in  appel- 
lant's ro6m,  and  that  It  was  In  hte  tool  sack; 
that  he  had  placed  It  there  until  be  came 
back  off  the  line.  The  state  offers  no  proof 
to  contradict  this  evidence;  all  It  did  was 
to  ask  McCowan: 

"Now,  when  did  von  decide  that  you  eoald 
come  up  ber«  and  teOl  that  you  put  this  whisky 
in  this  man's  room  tbat  you  had  never  met  be- 
fore?" 

The  asking  of  such  question  would  not 
raise  a  conclusive  presumption  that  he  and 
the  other  witnesses  bad  sworn  falsely  about 
the  matter,  but  If  It  be  conceded  that  it 
was  appellant's  whisky  that  was  found  in  the 
room  In  February,  1916,  when  he  had  been 
arrested  and  charged  with  an  offense  in  Oc- 
tober, 1916,  and  the  testimony  was  admis- 
sible for  the  purpose  of  Impeaching  Heffner, 
the  court,  while-  stating  the  testimony  was 
admitted  for  that  purpose  in  approving  the 
bill, filed  after  the  adjournment  of  conrt,  did 
not  so  treat  the  testimony  and  thus  Hmit  It 
during  the  trial  of  the  case  nor  In  his  charge 
to  the  jury.  The  testimony  was  admitted, 
and  no  Ilmltsitlon  placed  thereon  in  the 
charge  or  otherwise,  when  the  rule  of  law  is: 

"If  the. impeadiing' testimony  can  be  used  by 
the  jury  to  establish  any  fact  in  the  case,  other 
than  as  affecting  the  credit  of  a  witness,  it  is 
error  to  fail  to  limit  it  in  the  charge  of  the 
court"  Rownn  v.  State,  57  Tei.  Or.  R.  625, 
124  S.  W.  668,  136  Am.  St.  Rep.  1005,  and 
cases  cited  in  section  873,  Branch's  Crim.  liaw. 

There  are- a  number  of  other  bilhi  of  ex- 
ception In '  the  .  record ;  btit, .  as  the  above 
were  all  that  I  gave  my  Brethren  notice  I 
would  dissent  on  at  the  time  the  original 
opinion  was  banded  down,  1  will  not  discuss 
the  others.'  I  want  t(j  unequivocally  put  my- 
self on  record  as  favoring  one  rule  of  law. 
tiotb  toe  the  state  and  for  the  defendant 
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ORIPPKN  T.  STATE.     (No.  419C) 

(Conrt  of  Oriminal  Appeals  of  Texas.    Not.  8, 
1916.) 

1.  Oriminai.  liAw  «s»1173(3)  —  Afpeai.  and 
Error— iNBTBttenoNS—HAMCLBass  Ebsob. 

Tbe  erroneous  refusal  of  instructions  on  the 
issue  of  assault  with  intent  to  kill  will  not  be  re- 
viewed, where  conviction  was  for  the  lesser  of- 
fense of  aggravated  assault. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  {  3168;  Dec.  Dig.  «=9ll73(3).I 

2.  GsniiRAi.  Law  «c3390— E^viderok— Adios- 

SIBIUTT. 

Where  testimony  of  defendant  on  trial  for 
assaulting  a  police  omcer  with  intent  to  kill  tend- 
ed to  show  malice  of  such  officer  in  arresting 
defendant  without  warrant,  evidence  of  the  rules 
o<  the  police  department  and  its  custom  of 
making  arrests  without  warrants  held  admissi- 
ble  to  show  good  faith  of  the  officer  assaulted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  858 ;  Dec.  Dig.  <8=»890.] 

8.  Cbiminai.  Law  ®=s>390— Evidence— Adhib- 

simuTT— Ordinances. 
For  the  same  reason,  an  ordinance,  author- 
icing  tbe  marshal  to  make  arrests  without  war- 
rant, was  admissible,  audi  ordinance  applying, 
not  only  to  the  marshal,  but  to  all  policemen  un- 
der him. 

[Ed.  Note.— Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  858;  Dec.  Dig.  9=9390.] 

4.  Cbiuinai.  Law  «e9890— Etioencb— Adxis- 
sibii.itt— orornarces. 

So,  also,  an  ordinance,  making  it  an  offenae 
for  any  person  to  appear  in  certain  public  places 
in  company  with  a  common  prostitute,  was  ad- 
missible as  showing  good  faith  of  the  officer  in 
arresting  defendant 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  868 ;   Dec.  Dig.  «=»390.] 

5.  Arrest  (S=s>63(l)— Searches  and  Seizures 
9=97 — ^Authority  to  Abbest  withoot  Wab- 
BANT— Validity  of  Statute. 

Statutes,  authorizing  arrests,  without  war- 
rant by  peace  officers,  and  authorizing  municipal 
corporations  to  establish  rules  authorizing  such 
arrests,  are  not  invalid  by  reason,  of  Const  art 
1,  {  9,  prohibiting  unreasonable  seizures. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  H  145,  181-1156:  Dec.  Dig.  <S=»e3(l); 
Searches  and  Seizures,  Gent  Dig.  f  5;  Dec.  Dig. 
«=>7.] 

6.  HoiaciDE  9=»168<1>— EvioBiioB— Aoiassi-. 
bility. 

In  a  prosecution  for  assault  with  intent  to. 
kill,  evidence  of  threats  made  by  defendant  prior 
to  the  assault  are  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  293  ;  Dec.  Dig.  «s>168(l).] 

7.  Cbihirai.  Law  «=9778(5),  815(9)— Tbiax^ 
Instructions— Self-Defenbe. 

In  a  prosecution  for  assault  with  intent  to 
kill,  an  instruction  that  defendant  was  entitled 
to  be  acquitted  if  the  Jury  believed  that  he  com- 
mitted the  assault  as  a  tneans  of  defense,  believ- 
ing that  he  was  in  danger  of  losing  his  life  or 
of  serious  t»odilr  injury,  held  not  erroneous  as 
ignoring  the  doctrine  of  reasonable  doubt  or 
shifting  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  i{  1849,  1967;  Dec.  Dig.  «sa> 
778(5),  815(9).] 

8.  Hoiaoinx  «sa800(7)  —  Tbiai.  —  lNsimuo> 
xioh»-Justificatiom. 

In  a  prosecution  for  sssanltiiig  a  police  offi- 
cer with  intent  to  kill,  a  requested  instruction 


that  the  arrest  of  iMendant  widioat  wlorrant  hy 
such  officer  was  adequate  cause,  Justifying  or  ex- 
cusing the  assault,  was  properly  refused,  where 
the  assault  was  committed  about  25  minutes  aft- 
er defendant's  arrest  and  after  his  confinement 
thereunder  had  terminated. 

[Ed.  Note. — For  other  cases,  see  Homidds, 
Cent.  Dig.  i  622;   Dec.  Dig.  «=3>300(7).] 

9.  Cbuunai,  Law  «=a829(6)  —  Xbiai.  ■>  Ih- 

BIBUCTIONS— JrSTlFICAXIOM. 

In  a  prosecution  for  assaulting  a  police  offi- 
cer with  intent  to  kill,  where  the  court  properly 
submitted  the  issue  of  self-defense  without  lim- 
itation by  a  charge  on  the  issue  of  provocation, 
it  was  not  error  to  refuse  an  instruction  that  de- 
fendant, after  being  arrested  by  such  officer 
without  warrant  had  a  right  to  arm  himself  and 
seek  such  officer  to  demand  an  explanation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;   Dec.  Dig.  «s>829(5).] 

10.  HoiaciDK  «=9296(1)  —  TxzAi.  —  Imbtbuc- 
TIONB— Pbovocatior. 

.  In  a  prosecution  for  assaulting  a  policeman 
with  intent  to  kill,  where  tbe  assault  was  com- 
mitted subsequent  to  defendant's  arrest  without 
warrant  by  such  officer,  a  requested  instruction 
that  such  arrest  was  illegal,  unwarranted,  and 
in  effect  a  species  of  aggravated  assault  con- 
stituting great  provocation,  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  606,  607;  Dec.  Dig.  «=a295(l).] 

11.  CtinaifAX.  Law  «=>788(1)  —  Triai.  —  Iir- 

STRUOTIORa. 

In  a  prosecution  for  assault  with  intent  to 
kill,  an  instruction  that  uncommunicated  threats 
against  the  life  of  defendant  may  be  considered 
in  ascertaining  the  condition  of  mind  of  the  par- 
ty assaulted  at  the  time  of  the  assault  held  er- 
roneous, in  not  permitting  the  Jury,  to  consider 
such  uncommunicated  threats  for  other  purposes, 
particularly  as  corroborating  evidence  of  com- 
municated threats  and  as  shedding  light  upon 
the  question  of  who  was  probably  the  aggressor. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1872-1874,  1876;  Dec.  Dig, 
<3=>783(1).] 

12.  Homicide  €=3271-  Trial  —  FiovmcE  of 
OouBT  and  Jury. 

In  a  prosecution  for  assault  with  intent  to 
kill,  the  issue  as  to  who  began  Che  difficultjr  is  a 
question  for  tbe  jury  which  the  court  cannot  de- 
cide, nor  take  away. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  665;  Dec.  Dig.  4=»27L] 

Appeal  from  District  Conrt,  McLennan 
County ;  Blctlard.  I.  Munroe,  Jndge. 

Wesley  Crippen  was  convicted  of  aggravat- 
ed assault,. and  appeals.  Reversed  and  re- 
mandied. 

Wmiams  ft  Williams  and  Bdgar  Harold, 
all  of  Waco,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

PBBNDERGAST,  P.  J.  Under  an  Indict- 
ment and  trial  for  ah  assault  to  murder  J. 
R.  Splllers,  a  police  officer  of  Waco,  appel- 
lant was  convicted  of  an  aggravated  assault, 
and  bis  punishment  assessed  at  two  years  in 
the  county  JaU. 

Tbe  testimony  on  behalf  of  tike  state  by 
a  preponderance  would  show  a  most  ag- 
gravated case  of  an  assault  with  Intent  to 
murder,    an    attempted    assassination,    and 
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would  show  audi  a  state  of  tact  as  to  ex- 
clude manslaughter  if  Spillers  had  been  kill- 
ed. On  the  other  hand,  by  his  own  testimony. 
supported  by  some  other,  appellant  showed 
such  a  state  of  fact  as  to  show  that  if  he 
had  succeeded  in  killing  Spillers,  his  ofCense 
would  have  been  no  higher  than  that  of  man- 
slaughter, thereby  raising  the  issue  of  ag- 
gravated assault.  On  this  point  the  Jury  ac- 
quitted him  of  assault  to  murder,  and  found 
him  guilty  of  aggravated  assault,  as  stated. 
Appellant  introduced  testimony  of  threats 
against  him  by  Spillers,  both  communicated 
and  uncommunlcated.  In  his  testimony, 
Spillers  denied  all  such  threats,  testifying 
that  he  made  none  of  them.  Appellant  by 
practically  his  testimony  alone  raised  the  is- 
sue of  self-defense  from  apparent  danger. 
The  testimony  of  the  state  by  Spillers  and 
other  eyewitnesses  would  exclude  self-defense. 

[1  ]  Appellant  assigns  a  large  number  of 
claimed  errors — a  good  many  to  the  admlsslan 
of  testimony,  others^  to  various  paragraphs 
of  the  court's  charge,  and  still  others  to  the 
court's  refusal  to  give  some  of  his  special 
charges.  As  most  of  his  refused  charges  and 
some  of  his  complaints  as  to  the  court's 
charge  were  solely  with  reference  to  the 
question  of  an  assault  with  intent  to  murder, 
and  as  he  was  acquitted  of  that  offense,  they 
pass  out  and  an  not  discussed. 

The  shooting  occoned  on  the  night  of  July 
28,  1915.  In  the  claimed  dl8<ibarge  of  his 
official  duties  Spillers  arrested  appellant  on 
October  1,  1914,  for  a  minor  offense  against 
the  dty  ordtnajoces  of  Waco.  Again,  early 
in  December  following,  he  again  arrested  him 
for  the  vlolattan  oC  another  dty  ordinance. 
The  arrest  In  both  Instances  was  made  wttb- 
out  Spillers  having  a  warrant  for  appellant's 
arrest  at  the  time.  Appellant  was  tried  the 
next  day  after  his  first  arrest  in  the  dty 
court  and  acquitted.  He  was  tried  under  the 
second  arrest  on  December  8,  1S14,  and  con- 
victed. He  appealed  that  case  to  the  county 
court  Hie  charge  In  that  case  .was  vagran- 
cy. After  the  said  appeal,  twice  before  July 
28,  1916,  appellant  forfeited  his  bond.  On 
July  28th,  when  his  case  was  again  called, 
at  whldi  time  it  was  set  for  trial,  he  failed 
to  appear,  and  his  bond  was  again  forfeited. 
Si^llcrs  was  a  witness  against  him  in  that 
case,  and  was  presoit  when  this  last  for- 
feiture was  taken.  The  assistant  county  at- 
torney in  diarge  of  that  prosecution  and 
other  officers  in  the  sheriff's  department  at 
the  time  instrticted  Spillers  that  if  he  could 
find  appellant,  to  again  arrest  him  so  as  to 
have  him  present  the  next  morning  for  trlaL 
No  warrant  for  bis  arrest  was  issued,  and 
Spillers  had  none  that  night  when  he  again 
arrested  him  in  ooajpUance  .with  his  Instruc- 
tions from  said  officers.  He  found  him  that, 
night  in  the  reservation  district  of  Waco  and 
arcestad  him.  Appellant  did  not  resist  ar- 
rest at  that  time,  nor  did  he  attempt  to  e» 
cape  while  arrested  and  in  custody.  When 
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arrested  on  this  occasion,  appellant  by  }fi» 
own  testimony  abused,  and  cursed  SplUers  in. 
the  most  outrageous  way.  and  offered  and 
wanted  to  fight  him,  If  Spillers  would  take 
off  his  plstoL  Spillers  called  for  the  offi- 
cer in  charge  of  the  hoodlum  wagon  for  the 
purpose  of  transferring  blm  to  the  jail  and 
confining  htm  therein.  The  officer  with  this 
wagon  soon  appeared.  Appellant  got  on  it 
and  with  that  ofilcer  went  to  JalL  Spillers 
did  not  go  with  them,  and  had  nothing  more 
to  do  with  the  matter.  Within  a  very  few 
minutes,  three  or  four  he  says,  he  was  order- 
ed released  by  a  deputy  sheriff,  and  .was  re- 
leased from  jail  and  from  tills  arrest  Ap- 
pellant Is  shown  then  to  have,  in  effect,  stat- 
ed he  was  going  to  arm  himself  and  kill 
Spillers.  He  proceeded  to  hunt  up  a  shot- 
gun and  shells  with  large  shot,  loaded  his 
gun,  and  went  to  hunt  Spillers  to  kill  him, 
found  him,  shot  him  three  times,  the  three 
loads  taking  effect  in  Spillers'  body,  wound- 
ing him  most  dangerously,  shot  at  him  a 
fourth  time,  but  missed  him,  and  then  fled. 

[2]  Appellant  contended,  and  so  testified 
and  introdnoed  other  testimony  somewhat 
tending  to  support  him,  to  the  effect  that 
eadi  of  said  arrests  by  SplUers  of  him,  and 
especially  on  the  nijght  of  July  28th,  was 
because  of  fillets'  malice  towards  him,  and 
done  to  humlllatei  embarrass,  discredit,  pun- 
ish, and  Impose  upon  him,  and  that  he  was 
using,  and  had  used,  his  official  position  as  a 
I>oliceman  to  accomplisb  these  purposes  and 
to  run  over  and  overawe  him ;  that  Spillers* 
said  actions  and  conduct  were  not  actuated 
by  any  desire  on  his  part  to  discharge  hia 
duties  as  a  poUcenmn,  but  were  solely  for  th» 
purposes  stated.  With  ttiese  issues  thus 
made  by  appellant,  we  think  all  the  testimony 
of  Spillers  himself,  and  of  the  various  officers 
of  the  dty  and  county,  to  the  effect  that  all 
arrests  by  the  poOce  officers  of  said  dty 
were  made  .without  warrants,  and  that  the 
police  officers  were  so  instructed  to  make  ar- 
rests -without  wanaot  by  their  superior  of- 
ficers, and  that  Splllors  was  instructed  by 
the  assistant  county  attorney  and  the  other 
officials  to  arrest  appellant  on  this  occasion — 
in  other  words,  all  such  testimony  as  would 
ediow,  or  tend  to  show,  the  reverse  of  appel- 
lant's contention  as  just  stated,  and  that  SpU- 
lers  was  acting  In  good  faith  in  the  discharge 
of  his  duties  as  a  policeman — was  admissible. 
This  disiKwes  of  a  large  number  of  appellant's 
bills  of  exceptions  to  the  admission  of  testi- 
mony on  these  lines.  The  court  properly  ad- 
mitted said  testimony  on  the  question  of  the 
motive  of  Spillers  in  making  said  arrest,  and 
restricted  the  jury  to  the  consideration  there- 
of for  that  purpose  alone. 

If  appellant  had  resisted  said  arrest  at  the 
time  It  was  made,  or  had  attempted  to  relieve 
himself  of  arrest  after  being  arrested,  and  at 
that  time  had  shot  SpUlers,  his  rights  would 
have  been  very  different  from  what  they  were- 
under  the  unquestioned  facta  shown  1^  this. 
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record.  He  did  not  then  shoot  Spillers,  nor 
attempt  to  shoot  him,  but  shot  him  some  25 
minutes  to  an  hour  thereafter,  and  after  he 
had  been  entirely  released  and  relieved  from 
all  arrest.  It  Is  unnecessary,  therefore,  to 
discuss  what  hla  rights  would  have  been  If 
the  shooting  had  occurred  when  he  was 
arrested,  or  during  bis  confinement  under 
that  arrest  by  Spillers. 

[3-8]  Our  Constitution  (section  9,  art  1) 
guarantees : 

"The  people  shall  be  secure  in  their  persons 

*  *      *      from    all    unreasonable    seizures. 

•  •    •  n 

Our  law  has  all  the  time,  and  especially 
since  our  Codes  were  adopted  in  1866  (arti- 
cles 259-263)  expressly  authorized  arrests  by 
peace  officers  In  a  great  many  instances  with- 
out warrant,  and  expressly  authorized  mo- 
nldiMil  corporations  to  establish  rules  ati- 
tborMng  arrests  without  warrant  in  a  great 
many  instances.  These  statutes  have  uni- 
formly been  sustained  by  all  the  courts  as 
constltatlonaL  2  Branch's  Ann.  P.  C,  pp. 
1114,  1115. 

Ho  error  Is  shown  In  the  court's  action  in 
admitting  the  testimony  complained  of  by  ap- 
pellant in  his  bills  from  2  to  11,  inclusive, 
and  15,  along  the  lines  mentioned.  As  quali- 
fied by  the  court  and  as  shown  by  the  record, 
the  court  correctly  admitted  the  testimony 
of  a  threat  by  appellant  against  Spillers,  ob- 
jected to  in  appellant's  twelfth  bill. 

The  ordinance  of  said  city  giving  the  mar- 
shal thereof  authority  to  arrest  without  war- 
rant, complained  of  In  appellant's  thirteenth 
bill,  was  admissible.  We  think  it  applied,  not 
only  to  the  marshal  personally,  but  to  all 
policemen  under  him  In  the  dty.  Another 
ordinance  of  the  city  making  it  an  offense 
for  any  person  to  appear  in  certain  public 
places  mentioned  in  comimny  with  a  common 
prostitute  was  also  admissible.  This  ordi- 
nance, while  It  may  not  have  specifically  cov- 
ered the  first  offense  for  which  Spillers  ar- 
rested appellant,  yet  had  a  bearing  upon  the 
good  faith  of  the  officer  in  making  the  arrest, 
was  admissible  along  the  same  line  as  cover- 
ed by  his  bills  above  mentioned.  . 

[7]  After  giving  the  seventh  paragraph  of 
the  charge  on  self-defense,  the  court  In  the 
eighth  c^ve  this: 

"It  you  believe  that  the  defendant-  committed 
the  assault  as  a  means  of  defense,  believins  at 
the  time  he  did  so  (if  he  did  do  so)  that  be  was 
in  dauger  of  losing  bis  life  or  of  aerious  bodily 
injury  at  the  hands  of  said  J.  R.  Spillers,  then 
you  will  acquit  the  defendant,  and  say  by  your 
verdict,  'Not  guilty,'  or  if  you  have  a  reasonable 
doubt  thereof,  you  will  acquit  him." 

This  did  not  shift  the  burden  of  proof  to 
appellant,  nor  Ignore  the  doctrine  of  reason- 
able doubt  as  applied  to  a  defense,  as  com- 
plained of  in  one  of  appellant's  bills.  This 
paragraph  of  the  charge  ilvas  a  correct  enun- 
ciation of  the  law  applicable  in  this  case. 

[8]  Nor  did  the  court  err  in  refusing  to 
charge,  as  appellant  complained  he  should, 
that  the  arrest  of  appellant  on  said  night  of 


July  28tb  was  of  itself  adequate  cause.  If 
the  shooting  had  occurred  at  the  time  of  the 
arrest,  or  while  appellant  was  under  arrest, 
and  in  an  attempt  to  secure  his  liberty  there- 
from, such  charge  might  have  been  applica- 
ble, but  the  court  gave  the  prefer  charge  on 
the  subject,  submitting  to  the  jury  for  them 
to  determine  from  all  the  facts  and  circum- 
stances whether  or  not  adequate  cause  exist- 
ed so  as  to  reduce  the  offense  from  assault 
to  murder  to  aggravated  assault 

[t]  The  court  did  not  err  in  omitting  to 
charge,  in  substance,  that  the  appellant  had 
the  right  to  arm  himself  and  seek  Spillers 
for  any  explanation,  as  complained  of  in  ap- 
pellant's twenty-third  bill.  The  court  sub- 
mitted self-defense,  and  did  not  limit  In  any 
way  such  issue  with  a  charge  on  provoking 
the  difficulty.  The  law  is  settled  that  if 
the  court  in  his  charge  does  not  limit  the  ac- 
cused's right  of  self-defense  by  a  charge  on 
provoking  the  difllculty,  or  otherwise,  hut 
submits  his  right  of  self-defense  on  every 
defensive  theory,  it  is  not  error  to  refuse  to 
charge  on  his  right  to  arm  himself  and  seek 
an  explanation.  Williford  v.  State,  38  Tex. 
Cr.  R.  396,  42  S.  W.  972;  Harrelson  y.  State, 
60  Tex.  Cr.  R.  539,  182  S.  W.  783 ;  Holmes  ▼. 
State,  69  Tex.  Cr.  R.  588, 155  S.  W.  205;  Fox 
V.  State,  71  Tex.  Cr.  R.  322,  158  S.  W.  1141 ; 
Strickland  v.  State,  71  Tex.  Cr.  R.  586,  161 
S.  W.  110;  Carey  t.  State,  74  Tex.  Cr.  R. 
117,  167  S.  W.  866;  Pord  v.  State,  177  S. 
W.  1176. 

[10]  As  the  record  presents  this  case.  It 
was  unnecessary,  and  it  would  have  been  im- 
proper, for  the  court  to  have  told  the  Jury 
that  the  said  arrest  on  July  28th  was  Illegal, 
unwarranted,  and  regarded  by  the  law  as  a 
great  provocation  and  a  species  of  aggravat- 
ed assault,  as  contended  by  appellant  should 
have  been  given.  As  stated,  if  the  shooting 
had  occurred  at  the  time  of  the  arrest  or 
an  attempted  release  therefrom,  such  charge 
might  have  been  proper,  but  the  shooting  did 
not  then  occur,  but  occurred  at  such  a  time 
thereafter  as  to  make  such  charge  Improper. 

[11]  In  a  separate  paragraph,  the  court 
charged  the  Jury  thus: 

"TJncommunicated  threats,  if  any,  afraiust  the 
life  of  a.  person  accused  of  assanlt  with  intent 
to  murder,  may  be  considered  by  the  jury  in  as- 
certaining the  condition  of  the  mind  of  the  party 
assaulted  at  the  time  of  the  shooting." 

[12]  Appellant  at  the  proper  time  and  in 
the  proper  way  excepted  to  this  charge,  and 
In  every  way  properly  preserved  and  present- 
ed the  question.  His  specific  objection, 
among  other  things,  was  that- It  was  more 
restrictive  than  is  the  law,  and  prevents  the 
Jury  from  considering  said  uncommnnlcated 
threats  for  other  legitimate  puri>oses,  and  es- 
pecially for  the  purpose  of  corroborating  the 
evidence  of  communicated  threats  and  throw- 
ing light  upon  who  probably  began  the  dif- 
ficulty. In  our  opinion,  appellant's  complaint 
is  correct,  and  requires  a  reversal  of  the 
Judgment    UBQuestloKabiyi  Oasx^t  was  testt 
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moiiy  of  repeated  threats  wblCh  were  nncom- 
manlcated  as  well  as  threats  which  were 
commnnicated.  Both  were  denied  by  Mr. 
SpUlers.  The  effect  of  the  charge  was  to 
restrict  the  Jury  to  the  consideration  of  nn- 
communlcated  threats  for  the  sole  purpose  of 
ascertaining  the  assanlted  party's  condition 
of  mind,  and  prevented  Its  consideration  for 
the  purpose  of  corroborating  other  evidence 
of  communicated  threats  which  were  denied 
by  Spillers,  and  prevented  the  Jury  from  con- 
sidering it  for  the  purpose  of  determining 
who  probably  began  the  difficulty  at  the  time 
of  the  shooting.  The  appellant's  testimony, 
perhaps,  alone  raised  the  latter  question,  and 
it  may  be  that  the  great  preponderance  of 
the  testimony  was  against  him  on  this  Issue, 
and  the  Jury  might  not,  and  probably  should 
not,  have  believed  blm  on  that  issue;  but  this 
was  a  question  which  the  court  could  not  de- 
cide nor  take  away  from  the  Jury.  They  had 
the  right  to  do  this.  The  court  should  not 
have  charged  on  the  subject  of  uncommunl- 
cated  threats  at  all.  Howard  v.  State,  23 
Tex.  App.  278.  6  S.  W.  231;  King  v.  State, 
0  Tex.  App.  556;  Reeves  v.  State,  34  Tex. 
Cr.  R.  486,  31  S.  W.  382;  Wallace  v.  State, 
44  Tex.  Cr.  R.  303,  70  S.  W.  756.  100  Am. 
St.  Hep.  855;  Poole  v.  State,  45  Tex.  Cr.  R. 
348,  76  S.  W.  865;  Adams  v.  State,  47  Tex. 
Cr.  R.  355,  84  S.  W.  231;  Bethune  v.  State, 
40  Tex.  Cr.  R.  166,  90  S.  W.  1014;  TJnder- 
hlU's  Crim.  Ev.  (2d  Ed.)  {  326,  and  authori- 
ties there  cited. 

For  this  error  in  the  court's  chajge,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


MARSHALL  v.  STATE.    (No.  4206.) 

(Court  of  Cn'tniiral  Appeals  of  Texas.    Nov.  1, 

1916.    On  Motion  for  Rehearing,  Nov. 

20,  1916.) 

1.  CBimiTAi,  Law  «=>829(6)— Ixbtbuctioks— 
Seij^Defenbb. 

Instructiooa  in  prosecution  for  murder,  de- 
fining homicide,  self-defense,  and  stating  the 
terms  and  conditions  under  which  one  would  be 
JQBtified  in  killing  in  self-defense,  held  to  proper- 
ly present  t{ie  issue  of  self-defense,  and  therefore 
warrant  refusal  of  special  charges  requested  by 
accused  which  it  substantially  covered, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011 ;  Dec.  Dig.  <»3»829(S).] 

2.  Gbikinal  Law  «=»829(5)— iNarBXTcnoNB. 

If  the  court  does  not  limit  defendant* s  right 
of  self-defense  by  a  charge  on  provoking  the  diffi- 
culty, or  otherwise,  but  gives  him  the  perfect 
right  of  self-defense  on  every  defensive  theory, 
it  is  not  error  to  refuse  to  diarge  on  his  right 
to  arm  himself  and  seek  an  explanation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,.  Cent.  Dig.  i  2011;  Dec.  Dig.  «s»8a0(5).l 

Appeal  from  District  Court,  Angelina 
County;  L.  D.  Gulnn,  Judge. 

Bluett  Marshall  was  convicted  of  murder, 
and  he  appeahs.  Affirmed.  On  motion  for 
rehearing.     Motion  overruled. 


W.  J.  Townsend,  Jr.,  of  Jacksonville,  and 
I.  D.  Falrchild,  of  Lnfkln,  for  appellant  C. 
O.  McDonald,  Asst  Atty.  Oen.,  for  the  State. 

PRBNDERQAST,  P.  J.  This  is  an  appeal 
from  a  conviction  for  murder  with  eight 
years  assessed  as  the  penalty.  It  is  the  sec- 
ond appeal.  The  first  Is  reported  in  76  Tex. 
Cr.  R.  386,  175  S.  W.  154. 

Appellant's  defense  was  claimed  self-de- 
fense. The  court  in  a  correct  and  full  charge 
submitted  the  issue  of  murder.  No  complaint 
Is  made  of  the  court's  charge  on  that  issue. 
He  also  submitted  the  Issue  of  manslaughter 
In  every  phase  that  the  evidence  suggested. 
There  was  no  complaint  to  the  court's  charge 
on  that  Issue.  The  testimony  on  behalf  of 
the  state  showed  a  most  horrible  murder.  It 
is  unnecessary  to  detail  the  testimony.  By 
his  testimony,  appellant  raised  the  issue  of 
self-defense.  We  think  the  court's  charge  in 
submitting  that  issue  did  so  in  the  most  com- 
prehensive and  complete  way  in  appellant's 
behalf  that  could  well  have  been  done.  The 
Judge,  in  the  main  charge,  instructed  the 
Jury: 

"Homicide,  which  means  the  killing  of  one  per- 
son by  another,  is  Justifiable  when  committed  in 
self-defense.  If  you  find  from  the  evidence,  be- 
yond a  reasonable  doubt,  in  this  case,  that  the 
defendant  killed  said  Westmoreland  about  the 
time  charged  in  the  indictment,  and  by  the 
means  charged  in  the  indictment  he  would  be 
justifiable  if  he  did  so  to  prevent  Westmoreland 
from  killing  him,  the  defendant,  or  inUicting  se- 
rious bodily  injury  on  him,  if  it  reasonably  ap- , 
peared  by  the  acts  of  said  Westmoreland  or  by 
the  words  of  the  said  Westmoreland,  coupled 
with  his  acts,  at  the  time  of  such  killing,  if  any, 
that  it  was  the  purpose  and  intention  of  the  said 
Virgil  Westmoreland  to  kill  the  defendant  or  to 
inflict  on  him  some  serious  bodily  injury,  you 
will  acquit  the  defendant  The  defendant  would 
be  justifiable  in  killing  the  said  Westmordand,  if 
he  did  so,  if  the  said  Westmoreland  was  attempt- 
ing to  cut  the  said  defendant  with  a  knife,  and 
to  prevent  the  said  Westmoreland  ftom  cutting 
or  inflicting  <»i  the  defendant  death  or  serious 
bodily  injury,  the  defendant  shot  and  killed  the 
said  Westmoreland,  you  will  acquit  the  defend- 
ant. In  passing  on  the  question  of  self-defense, 
the  Jury  can  take  into  consideration  all  acts  of 
the  said  Westmoreland,  if  any,  done  at  the  time 
of  such  killing,  and  any  and  all  words  spoken 
by  him,  if  any,  and,  in  fact  all  of  the  facts  and 
circumstances  in  evidence,  transpiring  at  the 
time,  or  immediately  before,  and  said  acts  and 
circumstances  are  to  be  viewed  from  the  defend- 
ant's standpoint;  and  if  it  reasonably  appeared 
to  the  defendant's  mind,  viewed  from  his  stand- 
point, that  it  was  the  purpose  and  intent  of  the 
deceased  to  kill  or  inflict  on  him,  the  defendant, 
some  serions  bodily  harm,  the  defendant  had  a 
right,  in  law;  to  act  on  such  danger,  or  apparent 
danger,  if  any,  the  same  as  it  reasonably  appear- 
ed to  the  defendant  at  the  time,  and  the  defend- 
ant would  have  the  same  right  to  act  on  the  ap- 
pearance of  danger  as  though  the  danger  were 
real  The  defendant  was  not  bound  to  retreat  to 
avoid  the  necessity  of  killing  the  deceased.  If 
you  should  find  from  the  evidence,  or  believe 
from  the  evidence,  that  the  defendant's  life  was 
not  in  danger,  or  that  he  was  not  in  danger  of 
serious  bodily  injury  from  the  deceased,  West- 
moreland, you  are  instructed  that  the  defendant 
had  the  same  right  to  act  on  the  appearance  of 
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danger;  as  If  the  danger  had  been,  in  fact,  real; 
if  it  reasonably  appeared  to  the  defendant,  aa 
viewed  from  liig  standpoint,  that  the  dangw  waa 
real.  When  a  homicide  takes  place  to  prevent 
death  or  the  infliction  of  serious  bodily  injury, 
the  weapon,  if  any,  or  means,  if  any,  used  by  the 
deceased,  on  the  occasion  of  the  homicide  was 
aach  as  would  hare  been  calculated  to  have  pro- 
duced death  or  serious  bodily  injury,  the  law  pre- 
sumes that  the  person  so  using  said  weapon,  if 
any,  designed  to  inflict  death  or  serious  bodily 
injury  on  the  defendant.  A  deadly  weapon  is 
one  that  is  calculated  to  produce  death  or  seri- 
ous bodily  injury  in  the  manner  in  which  the 
same  is  used,  n  you  have  a  reasonable  doubt 
as  to  whether  or  not  the  defendant  acted  in  self- 
defense,  you  will  give  the  defendant  the  benefit 
of  such  doubt,  and  acquit  him." 

In  addition,  the  Judge  gave  appellant's  spe- 
cial charge,  as  follows: 

"Xou  are  further  instructed  that  in  determin- 
ing the  existence  of  actual  or  apparent  danger, 
you  are  to  view  the  facts  of  the  case  from  the 
standpoint  of  the  defendant,  at  the  time  of  the 
killing,  taking  into  consideration  the  threats 
made  by  deceased,  against  defendant,  if  any  were 
made,  the  general  reputation  of  the  deceased  for 
violence,  if  such  has  been  proved,  and  the  lan- 
guage of  the  deceased  just  before,  and  mt  the 
time  of,  the  homicide,  if  such  be  in  proof  in  de- 
termining the  guilt  or  innocence  of  the  defend- 
ant." 

[1]  Appellant  requested  some  special  charg- 
es on  this  Issne.  We  have  carefully  con- 
sidered them.  We  think  the  court's  charge 
and  that  given  at  appellant's  Instance  suffi- 
ciently and  fully  cover  a  proper  submission 
of  the  issne.  It  has  always  been  held  that, 
when  an  issne  Is  properly  covered  and  sub- 
mitted by  the  court's  diarge  and  substantially 
and  fully  embraces  other  special  charges  re- 
quested by  the  accused,  the  court  should, 
as  be  did  in  this  Instance,  refuse  to  give  such 
other  special  charges. 

[2]  The  court  refused  to  give  seme  other 
special  charges  of  appellant  to  the  effect 
"that  appellant  had  the  right  to  carry  bis 
gun  with  him  and  to  load  it  if  be  believed,  or 
had  reason  to  believe,  that  he  might  have 
trouble  with  deceased,  or  if  he  believed,  or 
had  reason  to  believe,  that  deceased  would 
do  him  serious  bodily  harm  or  take  his  life; 
or  If,  In  addition,  they  believed  he  secured 
the  gun  and  loaded  It  to  carry  home  with 
him,  without  any  hostile  Intentions,  but  for 
the  purpose  of  defending  himself,  he  would 
be  Justlfled  In  loading  it."  In  some  cases  this 
court  has  held  that  It  would  be  proper  to  give 
some  such  charge.  We  have  carefully  con- 
sidered the  statement  of  facts,  the  court's 
whole  charge,  and  these  specially  requested 
charges  on  this  subject  which  the  court  re- 
fused, and.  In  our  opinion,  the  court  correct- 
ly refused  his  charges.  Briefly  stated,  the 
testimony  up  to  the  immediate  act  of  killing 
shows  this  state  of  fact:  Appellant  and  de- 
ceased were  brothers-in-law;  deceased  having 
married  appellant's  sister.  They  were  on 
perfectly  friendly  terms.  No  disturbance  be- 
tween them  theretofore  was  the  occasion  for 
the  klUlng,  or  had  any  bearing  upon  It  at  the 
time  of  the  killing.  The  killing  occurred 
about,  or  after,  13  o'clock  at  nitfit    All  the 


evening  before,  appellant  and  deceased  were 
together  on  the  most  friendly  terms.  Appel- 
lant bad  procured  some  whisky,  and'  they 
both  drank  freely  of  it  an  that  evening'  and 
the  night  of  the  killing  up  to  Just  a  short 
time  before  the  killing.  Together  they  went 
from  a  gin,  where  they  had  met,  or  some 
other  place  whence  they  went  together  that 
evening,  to  deceased's  home  each  carrying 
with  him  his  gun,  with  the  Intention  of  to- 
gether going  hunting  that  night  Appellant 
also  at  the  time  had  along  with  him  a  box 
of  cartridges.  They  reached  deceased's  home 
together  somewhat  early  In  the  night  After 
together  carousing,  drinking,  and  eating,  they 
called  In  a  neighbor,  Mr.  Davis,  to  go  hunt- 
ing with  them,  and  all  three  started  to  do  so, 
but  deceased  changed  bis  mind  after  getting 
out  a  short  distance  from  his  home,  and  de- 
clared he  would  not  go  hunting,  but  would 
return  home,  and  the  other  two  also  then  so 
determined  and  returned  to  his  home  with 
him.  Thereupon  appellant  procured  his  gun, 
which  he  had  brought  with  him,  and  some 
cartridges,  loaded  it  snd  started  home,  fol- 
lowing closely  Mr.  Davis  and  his  wife  and 
children,  who  were  also  returning  to  their 
home  a  short  distance  away.  After  he  had 
gotten  out  about  the  yard  gate,  deceased 
hailed  him,  went  to  where  he  was,  and  in  a 
drunken  condition  followed  him  along  up 
some  distance  to  where  the  killing  occurred. 
There  was  no  testimony  or  intimation  that 
appellant  at  any  time  after  he  procured  and 
loaded  his  gun  and  started  home  with  It  in 
any  manner  or  for  any  purpose,  sought  the 
deceased  at  all,  but  the  whole  evidence  Is 
that  he  was  attempting  during  all  this  time 
to  get  away  from  the  deceased  and  return  to 
his  home.  We  think  such  charges  as  request- 
ed by  appellant  under  the  circumstances  of 
thla  case,  were  inapplicable.  They  could 
not  and  would  not  have  been  of  any  service 
to  the  Jury  to  solve  the  questions  submitted. 
And  hence  we  conclude  the  court  did  not  err 
In  giving  any  of  these  specially  requested 
charges  on  this  subject 

No  other  question  is  presented. 

The  Judgment  is  affirmed. 

On  Motion  for  Behearing. 

The  sole  question  now  raised  Is  that  this 
court  erred  in  the  original  opinion  in  holding 
that  the  trial  court  did  not  err  in  refusing 
to  charge  as  appellant  requested,  as  tersely 
stated  by  appellant  In  his  motion,  on  "the  de- 
fendant's right  to  arm  hlmseU."  As  shown  In 
the  original  opinion,  the  testimony  in  the  case 
made  snch  a  charge  wholly  inapplicable.  We 
did  not  then  cite  the  anthcnrltles,  but  do  so 
now. 

Aa  shown  In  the  original  opinion,  the 
charge  of  the  court  submitted  aj)pellant's 
claimed  self-defense  most  fully  and  complete- 
ly from  all  standpoints,  and  in  no  way  limit- 
ed his  right  of  self-defense  by  a  diarge  on 
provoking tiio-dlfflealty,  ocothcndaek    Under 
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sadi  drcnmatancea,  by-  many  declsionB  of 
tbls  court,  uniform  oo  the  sobject,  the  role 
Is,  which  ve  take  from  2  Branch's  Ann.  P. 
C.  t  1950,  p.  1091,  as  follows:  If  the  conrt 
does  not  limit  defendant's  right  of  self- 
defense  by  a  charge  on  provoking  the  dlf- 
flcnlty,  or  otherwise,  bnt  gives  him  the  per- 
fect right  of  self-defense  oa  every  defensive 
theory,  it  is  not  error  to  refuse  to  charge  on 
his  right  to  arm  himself  and  seek  an  explana- 
tion. WlUlford  V.  State,  38  Tex.  Cr.  R.  396, 
42  S.  W.  972;  Harrelson  v.  State,  60  Tex. 
Cr.  R.  639,  132  8.  W.  783 ;  Holmes  ▼.  State, 
69  Tex.  Cr.  R.  688,  165  S.  W..206;  Fox  v. 
State,  71  Tex.  Cr.  E,  322,  168  S.  W.  1141; 
Strickland  t.  State,  71  Tex.  Cr.  R.  58S,  161  S. 
W.  110;  Carey  v.  SUte,  74  Tex.  Cr.  R.  117, 
167  S.  W.  366;  Ford  v.  State,  177  S.  W.  1176; 
Crlppen  v.  State,  189  S.  W.  496,  recently  de- 
cided, bat  not  yet  officially  reported.  We 
think  these  authorities  are  decisive  against 
appellant's  contention  herein. 
The  motion  is  orerruled. 

HARPBR,  X,  absent 


rLETCHER  T.  A.  W.  KOCH  00.    (Na  8676.) 

(Coort  of  Civil  Appeals  of  Texas.    Aasdn. 
Nov.  1,  1916.) 

1.  iNrANTS   ^3967(1)— CORTSAOT  OF  iHTAltT— 

Ratiroation. 
A  contract  made  by  a  minor,  except  for  ne«- 
caaariea,  is  not  Undlng  npon  him,  unless  made 
■o  by  such  conduct  as  wul  create  an  estoppel, 
or  by  a  ratification  after  the  disability  of  mi- 
nori^  has  ceased  to  exist,  such  contracts  not 
being  absolutely  void,  as  they  may  be  ratified 
after  majority. 

FE!d.  Note.— B>>r  other  cases,  see  In&nts, 
Cent.  Dig.  Jf  136-143,  145-148,  161;  Dec.  Dig. 
«=»67a)3 

2.  Infants  «3>57(2)— Failuuc  to  Disaivibic 

CONTBACl^PRESUVPnoN    OF    RATIFICATION. 

Where  a  minor  contracted  to  buy  a  lot  and 
pay  in  installments,  but  title  remamed  in  the 
seller,  and  it  was  not  made  to  appear  that  the 
minor's  failure  to  repudiate  the  contract  sooner 
than  8  months  after  he  reached  majority  result- 
ed in  any  injury  to  the  seller,  the  minor's  failure 
to  disaffirm  sooner  created  no  presumption  of 
ratification. 

[Ed.  Note.— E\>r  other  cases,  see  Infants,  Cent 
I^.  S  144;   Dec.  Dig.  «s>6T(2).] 

3.  iNTAins  «3>67a>— Ratifioation  of  Con- 

TSACT— EXFKESS  PboMIU. 

If  a  minor,  after  reaching  majority,  with 
fnll  knowledge  of  the  fact  that  his  previously 
made  contract  is  not  binding  on  him,  declares 
to  the  other  party  that  he  adopts  it  or  intends 
to  abide  by  it  such  conduct  is  a  ratification 
without  a  specific  promise  to  perform. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  H  136-143,  145-148,  161;    Dec.  Dig.  «s» 

67a).j 

4  IRFARTS  «a>67(l)— GOKTBAOIS  OF  MxiTOBS-' 
"RATIFICATtON . " 
As  applied  to  the  contracts  of  minors,  "rati- 
fication'' means  that  the  late  minor,  knowing 
his  contract  is  not  binding  on  account  of  his 
aainoriiar  when  he  made  it,  'determines  in  his 
own  mmd  to  waive  that  defect  and  adopt  the 
contract    and    signifies   his   intention   by   such 


spoken  or  written  wofds,  or  other  conduct  as 
will  render  it  manifest 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  a  186-143,  146-148,  161;  Dec  Dig.  «=» 
67(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ratification.] 
6.  Ikfants  «ai97(l)— Katifioatioit  of  Cok- 

TKAOT— PbOOF. 

Unless  a  minor's  words  »  acts  after  reach- 
ing majori^  make  it  clearly  and  distinctly  ap- 
pear that  he  intends  to  ratify  his  previousQr 
made  contract  they  are  not  sufficient  proof  of 
ratification. 

[Ed.  Note.— For  other  eases,  see  Infanta, 
Cent  Dig.  |i  136-148,  145-148,  151;  Dec.  Dig. 

6.  WoBos  Ann  Phbases— "Eatificaxioh." 

To  constitnte  a  "ratification"  or  confirma- 
tion of  something  previously  done,  it  must  ap- 
pear that  the  party  charged  with  having  ratified 
or  confirmed  the  transaction,  at  the  time  he  com- 
mitted the  acts  tending  to  show  such  confirma- 
tion, knew  that  the  former  transaction  was  not 
binding  upon  him. 

7.  Infants  «ss>98  —  Ratifioation  of  Con- 
TKAOT— Knowumen  of  VoinAsia.  Chajbao- 

TBB— PbOOF. 

The  fact  that  a  minor,  who  is  claimed  to 
have  ratified  his  previously  made  contract  after 
attaining  majority,  liad  knowledge  that  it  was 
not  binding  upon  him,  may  be  shown  by  eircum- 
gtantial  svidenos. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  (  298;    Dec  Dig.  «=»98.] 

8.  Infants  «=»57(2)  —  Ratifioatioh  of  Con- 

TBACT — ^KnOWUEOOX    OF   VOIDABLX   ChABAC- 

TK»— liAPSS  OF  Tm. 
The  mere  fact  that  4  months  elapsed  be- 
tween the  time  a  minor  attained  his  majority 
and  when  he  wrote  a  letter  claimed  to  consti- 
tute a  ratification  of  his  previously  made  con- 
tract did  not  Justify  a  finding  that  he  knew 
that  the  contract  was  not  bindln|;  on  him  when 
he  wrote  the  letter. 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent 
Dik.  S  li4;  Dec  Dig.  «=>57(2).] 

9.  Infants  «=967(1)— Cortbaoi  to  But  Land 
■  — RATrnaATioN. 

Where  an  infant  who  contracted  to  bny  a 
lot  and  to  pay  in  installments,  2%  months  after 
he  reached  majority  wrote  to  the  seller,  stating 
that  it  appeared  from  the  contract  of  purchase 
that  he  had  agreed  to  pay  taxes  after  a  certain 
date,  and  requested  the  seller  to  notify  him 
promptly  as  to  the  amount  due  on  the  property 
for  the  year,  and  to  advise  him  whether  he 
should  remit  tiie  money  to  pay  such  taxes  to  the 
tax  c(dIector  or  to  the  seller,  such  letter  was  not 
a  ratificatien  of  his  contract  to  bny, 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  JS  136-148,  146-148,  161;  Dec.  Dig.  «=» 
67(1).] 

Appeal  from  District  Conrt,  McLennan 
Connty;   E.  X  Clark,  Judg& 

Suit  by  B.  X  Fletcher  against  the  A.  W. 
Koch  Company.  From  a  judgment  for  de- 
fendant, plaintiff  an>eal&  Reversed  and  re- 
manded. 

Boggesa  ft  Naman,  of  Waoo,  for  appellant 
Stribllng  ft  StriUins,  of  Waco,  for  appellee. 

KEY,  C.  X  i^pellant  brought  this  suit 
against  appellee  for  the  rescission  of  a  con- 
tract for  the  {mrchase  by  appellant  of  certain 
real  estate  from  appellee.  The  ground  re- 
lied on  for  rewdsslon  was  the  fact  tlmt  ap- 


ot  othss'casss  sss  saus-topto  sad  KET-NtJlOIBR  tii  sll  Ksy-NiiinlMced  Dlgsstt  sad  lodwM 


Digitized  by  ^OOQIC 


602 


189  SOUTH  WESTEBN  REPORTER 


Clext 


pellant  was  a  minor  under  the  age  of  21 
years  at  the  time  the  contract  was  made. 
The  trial  Judge  filed  the  following  oonclu- 
Blona  of  fact  and  law: 

"ConcluaUin*  of  Fact  / 

"(1)  On  the  24th  day  of  June,  1912,  B.  J. 
Fletcher,  plaintiff,  entered  into  a  contract  with 
A.  W.  Koch  &  Company  to  purchase  from  A.  W. 
Koch  &  Company,  lot  13,  block  No.  17,  as  shown 
on  the  plat  of  Highland  Place,  beinc  an  addition 
to  the  city  of  Waco,  Texas,  for  the  considera- 
tion of  $12.50  cash,  and  the  further  sum  of 
$12.50  on  the  first  day  of  each  sncceeding  month 
thereafter  until  tlie  total  sum  of  $300  has  been 
paid,  and  the  further  consideration  of  two  notes 
for  $225.00  each,  due  June  24th,  1916  and  June 
24th,  1916,  respectively. 

"(2)  That  ui  the  first  clause  of  said  contract, 
it  is  provided  that  A.  W.  Koch  &  Company 
agreed  to  pay  all  state  and  county  taxes  on  said 
property  up  to  and  including  the  year  1913. 

"(3)  That  said  contract  was  signed  by  the  par- 
tis on  the  date  it  bears,  and  the  plaintiS  paid 
a  cash  consideration  of  $12.50  and  also  $12.60 
on  the  first  of  each  snoceedinc  month  until  he 
had  paid  the  snm  of  $300  under  said  contract 

"(4)  That  plaintiff  executed  his  two  notes  for 
$225  each,  payable  to  A.  W.  Koch  &  Co.,  as 
provided  for  in  the  contract,  and  same  were  de- 
livered to  payee  therein  contemporaneously  with 
the  execution  of  said  contract. 

"(5)  That  the  lot  described  In  the  contract 
was,  and  is  now,  unimproved,  being  vacant 
property. 

"(6)  That  plaintiff,  at  the  time  of  the  execu- 
tion by  him  of  the  notes  and  contract  referred 
to,  was  a  minor. 

"(7)  That  the  plaintiff  reached  his  majority 
on  November  S,  1914. 

"(8)  That  on  January  16,  1916,  plaintiff,  then 
being  at  Lexington.  Tex.,  addressed  the  follow- 
ing letter  to  A.  W.  Koch  &  Co.,  Waco,  Texas: 
'Gentlemen:  From  my  purchase  contract  on  lot 
No.  13  of  block  17  of  Highland  Place  addition, 
it  appears  that  I  am  to  pay  state  and  county 
taxes  on  the  lot  hereafter.  Please  let  me  know 
promptly  the  amount  of  the  state  and  count? 
taxes  due  on  this  lot  for  the  year  1014,  and  also 
advise  me  whether  I  shall  remit  to  von  or  to 
the  county  tax  collector.'  That  this  letter. was 
received  by  defendant,  aud  on  January  18,  1915, 
defendant  wrote  plaintiff  the  following  in  reply: 
'Dear  Sir:  Replying  to  your  favor  of  thp  16th 
inst.  beg  to  advise  that  the  taxes  on  your  lot  in 
Highland  Place  addition  was  psid  by  us  for 
last  year.'  Which  letter  was  received  by  the 
plsintiff. 

"(9)  That  the  contract  referred  to  by  plaintiff 
in  his  letter  of  January  16,  1015,  was  the  con- 
tract of  purchase  above  referred  to  of  date  June 
24,  1913,  and  that  plaintiff  had  reference  to 
clause  1  of  the  contract  as  provided  for  the  pay- 
ment of  taxes. 

"(10)  That  plaintiff,  by  said  letter,  expressed 
a  willingness  and  intention  to  carrv  out  the  con- 
tract as  made  by  him  under  date  June  24,  1913. 

"(11)  That  the  taxes  as  paid  by  the  defend- 
ant on  the  lot  referred  to  were  paid  by  the  de- 
fendant as  a  matter  of  convenience  for  the  plain- 
tiff and  other  purchasers  of  lots  in  that  addition 
who  had  similar  contracts,  and  for  the  reason 
that  the  entire  property  was  assessed  to  de- 
fendant as  acreage  property,  and  not  assessed 
to  the  purchasers  under  the  several  contracts, 
and  the  taxes  so  paid  by  the  defendant  for  the 
plaintiff  were  charged  to  plaintiff's  account  in 
the  roinilxr  course  of  denlings. 

"(12)  That  the  plsintiff  at  no  time  between 
November  3,  1914,  and  about  Jul^  3,  1915,  ei- 
ther by  word  or  act,  denied  his  hability  under 
the  contract  and  notes,  or  in  any  way  under- 
took to  disaffirm  the  same  to  the  defendant 

"(13)  That  the  first  of  said  notes  became  due 
June  24,  1916, .  and  about  that  date  plaintiff 


came  to  Waco  from  Lexington,  ^x.,  and  con- 
ferred with  W.  W.  Naman,  attorney  at  law,  aa 
to  his  liability  on  the  notes  and  his  right  to  re- 
cover the  amount  paid  by  him  under  the  con- 
tract. 

"(14)  That  on  or  about  July  3,  1916,  W.  W. 
Naman  notified  defendant  Uiet  plaintiff  denied 
liability  on  the  notes  and  contract  and  would 
sue  to  recover  the  sum  of  $300  paid  by  him  un- 
der the  contract  unless  same  was  repaid  with- 
out suit  claiming  that  he  was  not  bound  by  the 
contract  by  reason  of  his  minority  at  the  time 
same  was  executed. 

"(15)  This  was  the  first  information  or  no- 
tice defendant  had  of  plaintiff's  minority,  and 
denial  of  liability  by  reason  thereof,  on  the  con- 
tract and  notes. 

"(Iffi  That  thU  suit  was  instituted  on  the  29th 
day  of  July,  1916. 

"(17)  That  from  November  8,  1914,  to  July 
3.  1916  (the  latter  date  being  the  time  when 
plaintiff  first  notified  defendant  of  his  intention 
to  disaffirm  the  contract),  was  not  under  all  tlie 
facts  and  circumstances  in  evidence,  a  reason- 
able time  to  disaffirm  the  contract,  bnt  plain- 
tiff delayed  an  unreasonable  time  before  disaf- 
firming the  contract.  &  J.  Clark. 

"(SonclasioDS  of  Lew. 

"From  the  foregoing  facta  the  court  condades 
as  a  matter  of  law: 

"1.  That  there  was  an  expressed  ratification 
and  affirmance  of  the  contract  entered  into  by 
the  plaintiff  and  A.  W.  Koch  &  Ck).,  after  plain- 
tiff reached  his  majority. 

"2.  That  having  expressly  ratified  and  affirm- 
ed the  contract  as  of  date  Januaiy  16,  1915,  as 
shown  by  plaintiff's  letter  set  forth  in  the  state- 
ment of  facts,  the  plaintiff  was  estopped  from 
thereafter  disaffirming  the  same. 

"3.  That  under  all  the  facts  and  circumstances 
in  evidence,  as  shown  by  the  findings  of  fact 
the  plaintiff  did  not  disaffirm  the  contract  with- 
in a  reasonable  time  after  he  reached  hia  ma- 
jority. 

"4.  That  the  plaintiff  is  not  entitled  to  re- 
cover the  amount  paid  by  him  onder  the  con- 
tract and  is  not  entitled  to  have  the  notes,  exe- 
cuted by  him  under  the  contract  canceled  and 
delivered  up,  as  prayed  for. 

"5.  That  judgment  should  be  rendered  for  the 
defendant" 

Opinion. 
[1,1]  By  his  brief,  and  by  oral  argument 
Of  his  connsel  when  the  case  was  submitted 
in  this  court  appellant  challenges  the  cor- 
rectne^  of  the  trial  conrt's  conclusions  of 
law,  and  asks  a  reversal  of  the  case  on  ac- 
count of  such  alleged  error.  We  have  reach- 
ed the  conclusion  that,  in  the  main,  the  con- 
tentions urged  on  l>dialf  of  appellant  are 
sound,  and  require  a  reversal  of  the  judg- 
ment That  a  contract  made  by  a  minor, 
except  for  necessaries,  Is  not  binding  upon 
liim  unless  made  so  by  such  conduct  as  will 
create  an  estoppel,  or  by  a  ratification  after 
the  disability  of  minority  liad  ceased  to  ex- 
ist is  a  proposition  of  law  too  well  estab- 
lished to  require  citation  of  authorities.  It 
is  true  that  such  contracts  are  not  absolute- 
ly void  and  they  may  be  ratified  by  the  minor 
after  his  minority  ceases.  It  Is  also  true  that 
some  authorities  seem  to  teach  the  doctrine 
that  the  minor's  failure  to  disafiOfm  or  re- 
pudiate the  contract  within  a  reasonable  time 
after  reaching  his  majority  will  render  the 
same  binding  upon  him.  Other  authorities' 
hold  that  the  doctrine  refened  to  should  be 
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limited  to  execated  omtractB  and  tltat  it  has 
no  application  to  those  where  the  contract  is 
executory  such  as  the  one  inyolved  In  this 
case.  Whether  or  not  the  mere  failure  to 
disaffirm  or  repudiate  within  a  reasonable 
time  wUl  render  an  executed  contract  bind- 
ing is  not  InTolved  in  this  case,  and  we  ex- 
press DO  opinion  upon  that  subject.  The  con- 
tract here  involved  is  executory,  The  title 
to  the  property,  which  was  the  subject-matter 
of  the  contract,  is  stiU  La  the  appellee,  and  it 
was  not  made  to  appear  that  appellant's  fail- 
ure to  sooner  repudiate  the  contract  has  re- 
sulted in  any  injury  to  appellee,  and  there- 
fore we  hold  that  appellant's  failure  to  soon- 
er disaffirm  and  demand  for  rescission  creat- 
ed no  presumption  that  the  plaintiff  intended 
to  ratify  and  be  bound  by  the  contract.  He 
disaffirmed  in  about  8  montlis  after  he  reach- 
ed Ills  majority. 

[3-8]  The  trial  court  seems  to  have  regard- 
ed the  letter  written  by  the  piaintlff  to  the 
defendant,  2^  months  after  he  reached  his 
majority,  as  an  express  ratification  of  the 
contract;  and,  if  that  conclusion  is  correct, 
the  case  was  properly  decided.  In  fact,  rati- 
fication may  be  shown  without  proving  an 
express  promise  to  fulfill  the  obligations  of 
the  contract  If  the  minor,  after  reaching 
the  age  of  majority,  and  with  full  knowledge 
of  the  fact  tliat  the  contract  is  not  binding 
upon  him,  declares  to  the  other  party  that 
he  adopts  it,  or  Intends  to  abide  by  it,  such 
conduct  on  Ills  part  would  constitute  a  rati- 
fication without  a  specific  promise  to  p«f  orm 
the  several  obligations  of  the  contract  In 
other  words,  as  applied  to  this  class  of  con- 
tracts, ratification  means  that  the  late  minor, 
knowing  that  the  contract  is  not  binding  np- 
on  him  on  aceoont  of  his  minority  at  th§ 
time  he  made  it  determines  in  his  own  mind 
to  waive  that  defect  and  adopt  the  contract 
and  signifleB  such  intention  by  such  spoken 
or  written  words  mr  other  conduct  as  will 
render  such  Intention  manifest  He  may  do 
or  say  things  that  are  consistent  with  such 
intention,  and  therefore,  by  implication,  such 
conduct  may  tend  to  prove  the  existence  of 
an  intention  to  ratify.  But  unless  such  acts 
or  wotriis  make  it  clearly  and  distinctly  ap- 
pear that  such  intention  to  ratify  existed, 
they  do  not  constitute  sufficient  proof  of 
ratification. 

Few,  if  any,  law-writiers  have  ever  rank- 
ed biigher  than  Mr.  Parsons,  and  he  states 
the  rule  upon  the  subject  of  confirmation  of 
contracts  made  by  infants  in  the  following 
language: 

"As  the  liability  of  an  infant  is  defeated  by 
the  law  for  his  protection,  therefore  when  he  is 
of  full  age  he  may  ratify  and  confirm  a  contract 
entered  mto  by  Um  dnrin^  infancy,  and  this 
by  i>aroI;  but  for  this  ratification  a  mere  vc- 
knowiedgment  that  the  debt  existed,  or  that  the 
contract  was  made,  is  not  enough.  It  need  not 
be  a  precise  and  formal  promise,  but  it  must  be 
a  ditoet  and  express  confirmation,  and  substan- 
tially^— though  it  need  not  be  in  form— a  prom- 
ise to  pay  the  debt  or  fulfill  the  contract.  It 
mnrt  be  made  with  the  deliberate  patpose  of 
{Msuming.a  liability  from  which  he  knows  he 


is  discharged  by  law,  and  under  no  compulsion, 
and  to  the  party  himself  or  his  agent"  1  Par- 
sons on  Contracts,  270. 

The  mle  thns  stated  is  beUeved  by  this 
court  to  be  correct  In  fact,  our  research 
has  failed  to  discover  any  criticism  of  the 
mle  thns  announced;  but  we  have  found 
mudi  diversity  of  opinion  as  to  what  will 
constitute  ratification  or  confirmation  of  a 
contract  made  dvrlng  infancy.  Some  courts 
hold  that  a  mere  failure  to  disaffirm  after 
arriving  at  -the  age  of  majority  will  not  con- 
stitute a  ratification,  unless  such  failure 
covors  the  period  of  time  necessary  to  bar  an 
action  for  resdsaion  of  the  contract  Others 
do  not  go  to  that  extent  bvt  there  is  no  dif- 
ference of  opinion  upon  the  proposition  that 
if  the  late  minor  is  obtaining  any  heneflt  un- 
der the  contract  he  must  by  affirmative  ac- 
tion, disaffirm  within  a  reaaonabie  time  after 
bis  minority  ceases. 

There  is  also  divergence  of  opinion  as  to 
the  effect  to  be  given  to  payments  required 
of  the  minor  by  the  contract  and  made  by 
him  after  his  minority  has  ceased,  the  seem- 
ing weight  of  authority  being  that  such  pay- 
moits  do  not  constitnte  sufficient  proof  of 
ratlflcation  of  the  contract  In  Rapid  Tran- 
sit Land  Co.  v.  Sanford,  24  S.  W.  58T,  it 
was  held  by  the  Fifth  Court  of  Civil  Ap- 
peals: (1)  That  the  infant  who  purchases 
land  and  gives  his  monthly  installment  notes 
for  the  price  may,  on  becoming  of  age,  re- 
scind the  contract  and  recover  what  he  has 
paid  thereon;  (2)  that  the  fact  that  he  pays 
two  of  the  notes  within  four  months  after 
becoming  of  age  is  not  of  itself,  a  ratifica- 
tion of  the  contract;  (3).  that  disaffirmance 
within  four  months  after  becoming  of  age  is 
within  a  reasonable  time. 

The  authorities  also  differ  upon  the  qnes- 
tion  oa  to  whether  or  not  it  is  necessary  for 
the  proof  to  show  that  at  the  time  the  form- 
er minor  committed  the  acts  relied  upon  as 
proof  of  ratification  he  knew  the  fact  that 
the  contract  was,  voidable  and.  not  binding 
upon  him,,  unless  he  adopted  or  ratified  it 
In  dealing  with'  that  question  some  conrts 
hold  that  all  persons  not  resting  under  a  dis- 
ability will  be  presumed  to  know  their  legal 
rights,  and  therefore,  it  is  not ,  necessary  to 
prove  that  the  former  minor  knew  that  tbq 
contract  was  not  binding  npon  him  whaq 
he  committed  the  acts  relied  on  as  showing 
ratlflcation  thereof.  Both  Oyaand  Am.  & 
Ehig.  ESncy.  Law  approve  that  as  the  sounder 
mle,  while  the  able  authors  o£  Oie  notea  to 
Craig  V.  Van  Bobber,  18  Am.  St  Rep.  708,  and 
Tobey  v.  Wood,  26  Am.  Rep.  30,  express  the 
View  that  the  converse  doctrine  announced 
by  other  courts  is  better  supported  by  rea- 
son. 

[6]  It  is  well  settled,  both  by  reason  and 
authority,  that  in  order  ,to  constitute  a  rati^ 
Scation  or  confirmation  of  something  which 
has  been  previously  done,  it  mnst  appear  that 
the  party  charged  with  having  ratified  or  con- 
firmed the.  transaction,  at  the  .tlpte  he,  corn- 
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mltted  tbe  aets  tending  to  show  sach  con- 
firmation, knew  that  the  former  transaction 
was  not  at  that  time  binding  upon  him.  In 
other  words,  applying  that  rule  to  tUs  case, 
appellant  nrast  have  Intended  to  adopt  or 
ratify  tbe  contract  so  as  to  make  it  binding 
upon  blm ;  and,  in  order  to  hare  such  inten- 
tion, be  must  at  that  time  have  known  of 
the  defect  In  the  contract,  and  that  it  was 
not  binding  upon  him.  An  Intention  to  rati- 
fy cannot  exist  in  the  absence  of  knowledge 
of  a  necessity  for  ratification;  and,  this  being 
the  case,  it  would  seem  to  be  immaterial 
whether  the  fact,  knowledge  of  which  is  es- 
sential to  constitute  ratlflcatloii,  constltiites 
a  proposition  of  law,  at  some  other  fact  dis- 
connected from  the  law.  The  expression  that 
all  persons'  are  presumed  to  know  the  law  is 
often  misleading,  as  is  shown  by  our  Supreme 
Court  In  Stooksbury  y.  Swan,  86  Tex.  B72,  22 
S.  W.  966,  where  the  court,  speaking  through 
Mr.  Chief  Justice  Stayton,  said: 

"It  la  said  that  everj  sane  person  who  has 
reached  years  of  discretion  is  presumed  to  know 
the  law;  but  it  is  not  meant  by  this  that  an 
inference  is  to  be  drawn  that  such  persons  do 
actually  know  the  law  of  the  land  in  which  they 
live.  The  expression  is  misleadini;,  for  there 
is  no  inference  based  on  probabilities  that  any 
such  knowledge  exists;  but  public  policy  re- 
quires that  aU  such  persons  shall  be  held  to 
responsibiUty  for  their  acts,  without  reference 
to  their  knowledge  or  want  of  knowledge  of  the 
law," 

[7, 1]  We  are  not  to  be  understood  as  hold- 
ing that  It  is  necessary  in  any  case  to  pro- 
duce direct  testimony  to  show  that  the  party 
alleged  to  have  ratified  bis  fbrmer  contract 
had  knowledge  at  that  time  of  the  defect  in 
it  That  fact,  as  w^  as  almost  any  other 
fact,  may  be  shown  by  circumstantial  evi- 
dence. In  this  case  no  evidence  was  produced 
that  shed  any  light  upon  that  subject,  un- 
less It  be  the  drcnmstance  that  4  months  had 
elapsed  between  the  time  the  appellant  at- 
tained his  majority  and  when  he  wrote  the 
letter  relied  on  as  constituting  ratification  of 
tbe  contract ;  and  we  are  not  willing  to  hold 
that  such  brief  lapse  of  time  will  justify  a 
finding  that  appellant  knew  that  the  contract 
was  not  binding  upon  him.  Nor  can  we  in- 
dorse the  holding  of  the  trial  court  that,  be- 
cause about  8  months  had  elapsed  after  ap- 
pellant attained  his  majority  before  he  ex- 
pressly disaffirmed  the  contract,  such  disaf- 
firmance was  not  made  within  a  reasonable 
time.  It  was  not  shown  that  the  failure  to 
disaffirm  earlier  resulted  in  any  injury  to  ap- 
pellee, and  therefore,  if  it  be  conceded,  which 
we  do  not  hold,  that  in  this  class  of  cases 
the  minor  may  become  bound  because  of  his 
mere  failure  to  disaffirm  within  a  time  short 
of  the  period  of  limitation,  still  we  hold  in 
this  case  that  appellant's  disaffirmance  was 
within  a  reasonable  time,  and  that  he  did  not 
become  bound  by  bis  failure  to  dlsaffirtn 
earlier. 

[9]  This  leaves  no  fact  or  drcnmstance  to 
support  the  judgment  in  this  case,  except  the 
fact  that  appellant  wrote  the  letter  set  o\it 


in  the  trial  oourf s  flnding  of  fbctiL  That 
letter  merely  stated  that  it  appeared  from 
the  contract  of  purchase,  which  he  had  en- 
tered into  during  his  minority,  that  he  had 
agreed  to  pay  the  taxes  due  on  the  property 
after  a  certain  date,  and  requested  the  other 
party  to  the  contract  to  notify  him  promptly 
as  to  the  amount  of  taxes  due  on  the  proper- 
ty for  the  year  1914,  and  to  advise  him 
whether  he  should  remit  the  money  to  pay 
such  taxes  to  the  tax  collector  or  to  Koch  & 
Co.,  the  party  addressed,  and  from  whom  he 
bad  contracted  to  purchase  the  property. 
There  is  nothing  in  that  letter  to  indicate 
that  appellant  was  aware  of  the  fact  that  tbe 
contract  was  not  binding  upon  him.  On  tbe 
contrary,  it  would  rather  seem  that  he  as- 
sumed that  it  was.  It  contained  no  promLse^ 
either  express  or  Implied,  to  perform  all  the 
obligations  of  the  contract  In  fact,  it  was 
limited  to  tbe  obligation  to  pay  taxes  on  the 
property,  and  contained  no  promise  to  pay 
such  taxes.  If  he  knew  at  that  time  that 
the  contract  was  not  binding  upon  him,  un- 
less he  ratified  It,  his  purpose  in  writing  the 
letter  may  have  been  to  ascertain  the  amount 
of  taxes  due  on  the  property,  in  order  to  de- 
termine whether  or  not  he  would  ratify  and 
adopt  the  contract  At  any  rate.  It  was  not 
shown  that  he  paid  tbe  taxes,  or  made  any 
other  payment  after  he  attained  the  age  of 
majority ;  and  the  statements  made  by  him 
in  the  letter  tend  less  to  prove  ratification  of 
the  contract  than  did  the  two  payments  made 
in  the  case  of  Rapid  Transit  Land  Co.  v. 
Sanford,  supra,  in  which  it  was  held  that 
ratification  was  not  shown. 

In  conclusion,  we  deem  It  not  amiss  to  say 
that  while  some  of  tbe  eerUer  American 
cases  may  have  gone  too  far  in  protecting 
minors  against,  contracts  made  during  minor- 
ity, some  of  the  later  dedsioos  seem  to  have 
gone  equally  f&r  in  the  opposite  direction. 
The  inability  of  a  minor  to  bind  himself  by 
contract  is  so  well  established  as  a  principle 
of  law,  and  rests  upon  such  a  just  founda- 
tion, as  leaves  no  doubt  as  to  the  duty  of 
courts  to  administer  that  rule  of  law,  in  or- 
der that  minors  may  obtain  the  benefits  to 
secure  which  that  rule  was  established.  And 
while  the  courts  have  properly  held  that 
audi  contracts  are  not  absolutely  void,  and 
may  become  binding  by  ratification  or  estop- 
pel after  the  disability  of  minority  has  been 
removed,  that  rule  ought  not  to  be. applied 
in  sudx  manner  as  to  nullU^  the  rule  estab- 
lished for  the  protection  of  the  minor.  In 
this  state,  in  so  far  as  our  researdx  has  gone, 
tbe  appellate  courts  have  gone  to  neither  ex- 
treme; but  while  attempting  to  administer 
the  law  with  reasonable  fairness,  have  kept 
in  mind  the  fact  that  its  prime  (^Ject  la  the 
protection  of  minors.  TUb  is  Illustrated  by 
tbe  case  of  Bullock  v.  Sprowls,  93  Tex.  188, 
64  S.  W.  661.  47  L.  R.  A.  326.  77  Am.  St  Rep. 
849,  in  which  our  Supreme  Court  declined  to 
follow  seme  decisions  in  other  Jurisdictions^ 
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and  expressions  in  8om6  of  Its  former  opln- 
Uma,  to  the  effect  that  before  a  mlaor  Is  en- 
titled to  ^' Judgment,  canceling  a  deed  made 
by  him,  he  mnst  ofTer  to  restore  or  accotmt 
for  the  consideration  received  by  him,  even 
though  it  is  made  to  appear  that  he  has  dis- 
posed of  such  consideration;  and,  among 
other  things,  the  conrt  said: 

"If  a  recovery  of  the  land  U  to  be  denied  him 
nntil  he  shall  restore  an  equivalent  for  the  mon- 
ey wliich  he  has  thus  been  enabled  to  dissipate, 
the  purpose  of  the  law  wlU  be  defeated,  and  his 
estate  will  be  taken  to  make  good  the  money 
which  the  person  dealing  with  nim  h^s  put  it 
in  his  power  to  squander  through  his  lack  of 
discretiim.  The  disability  laid  upon  minors 
to  sell  thdr  property  will  afford  smau  protection 
if  purchasers  may  pay  than  money  upon  it,  and, 
after  it  has  been  lost  through  extravagance  or 
indiscretion,  hold  the  property  as  a  security  for 
the  return  of  the  money.  Proper  consideration 
for  the  interests  of  parties  who  thus  knowing- 
ly deal  with  minors  does  not  demand  that  the 
pnrposes  of  the  law  in  imposing  the  disability 
should  be  defeated.  Losses  which  occur  in  such 
dealings  are  only  wlmt  persons  buying  property 
from  and  paying  money  to  minors  should  expect 
from  their  presumed  Incapacity  to  Judiciously 
manage  busmess  affairs,  and  they  are  nutural 
consequences  of  such  risks  which  can  furnish  no 
good  reason  for  denying  to  the  minors  the  pro- 
tection wluch  it  is  the  purpose  of  the  law  to 
give  them.  We  do  not  think  it  was  ever  the 
purpose  of  the  learned  Judges  who  wrote  the 
opinions  in  the  cases  cited  to  lay  down  a  rule 
so  broad  that,  in  its  operation,  it  would  conflict 
with  the  leading  principle  which  renders  minors 
incapable  of  conveying  away  their  property: 
but  that  it  was  only  meant  to  state  a  general 
principle  under  which  all  persons  would  be 
protected  from  loss  as  far  as  this  could  be  done 
consistently  with  the  protection  designed  to  be 
given  to  ue  interests  of  the  minor." 

In  that  case  the  consideration  for  the  deed 
made  by  the  minor  had  been  received  and 
disposed  of  by  him,  and  yet  U  was  held  that 
he  was  entitled,  without  making  compensa- 
tion to  hie  vendee,  to  recover  the  land. 

For  the  reasons  stated,  our  conelusion  is 
that  the  Judgment  of  the  trial  court  should 
be  reversed,  and  the  cause  remanded  for  an- 
other trial :  aJQd  it  is  so  ordered. 

Beversed  and  remanded. 


KOKBRNOT  et  al.  v.  ROOS  et  aL    (No.  8816.) 

(Court  of  CivU  Appeals  of  Texas.    San  Antonio. 

Oct  18,  1916.    Rehearing  Denied 

Nov.  22, 1916.) 

1  COKPOBAXIONS  <&s>6U(l),  621(1)  —  InsoL- 
vsNOY— Rbcmvebship— Statxtob. 
Under  Rev.  St.  1911,  art.  1203,  authorising 
stockholders  of  any  insolvent  OMporation  own- 
ing 25  per  cent,  of  its  stock  to  institute  a  suit 
for  its  dissolution,  and  providing  that  the  cor- 

S oration  proceeded  against  shall  have  ten  full 
ays  notice  prior  to  the  date  set  for  the  hear- 
ing on  the  application  for  a  receiver,  no  notice 
is  required  to  be  given  a  corporation  by  such 
stodcholder  in  a  suit  seeking  its  dissolution,  and 
the  appointment  of  a  receiver  by  such  stock- 
holder is  not  authorized;  the  provision  therefor 
being  merely  a  recognition  ol  the  fact  that  a 
stockholder,  under  certain  conditions,  may 
couple  with  his  suit  to  dissolve  an  application 
for  the  appointment  of  a  receiver,  and  Intended 


to  prevent  the  appointment  of  a  receiver  without 
notice. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent.  Dig.  U  2435,  2461-2464,  2471;  Dec.  Dig. 

«8=»ei4(i),  ana).] 

2.   COBPOSATIONS   «S»S57(1)   —   RiCKIVEBSHIF 

— Statutb. 
A  stockholder  of  a  corporation  app^iag  for 
a  receiver  must  do  so  under  Rev.  St.  1911,  art 
2154,  providing  that  any  stockholder  of  a  joint- 
stock  or  incorporated  company  may  have  bis 
action  against  it  and  have  a  receiver  appointed 
as  in  ordinary  cases;  and  his  right  to  a  receiver 
must  depend  on  whether  he  brings  himself  with- 
in article  2128  and  subdivisions,  defining  the 
circumstances  under  which  a  receiver  may  be 
appointed,  in  which  case  it  would  be  immaterial 
whether  the  stockholder  had  2S  per  cent  of 
the  stock. 

[Bd.  Note.— BVir  other  cases,  see  Corporations, 
Cent  Dig.  f  222T;    Dec  Dig.  «=>557(1).] 

8.  Ck>BP0«ATI0NB    9s»G64   —   RlOEIVBBSHIP  — 

Right  or  Stookholdeb— Judgment. 
Rev.  St  1911,  art  2154,  providing  that  any 
stockholder  of  a  joint-stock  or  incorporated 
company  may  have  his  action  against  it  and  may 
have  a  receiver  appointed  as  in  ordinary  cases, 
places  such  stockholder  in  the  same  class  with 
the  creditors,  and  hence  It  is  not  essential  that 
he  shotild  have  a  Judgment  or  express  lien  up- 
on the  property  of  the  corporation,  though  he 
must  have  a  dahn  or  cause  of  action  against 
the  cMporation  within  the  jurisdiction  of  the 
court,  independently  of  the  receivership,  and 
hence  a  suit  by  a  stockholder,  with  the  consent 
of  the  corporation,  not  to  recover  any  sum 
against  i^  but  merely  to  throw  it  in  the  hands 
of  a  receiver  and  delay  the  collection  of  a  de- 
fendant's first  lien  debt  and  obtain  time  in 
which  to  borrow  money  and  pay  off  the  lien, 
could  not  be  maintained. 

[Ed.  Note. — For  other  coses,  see  Corporations, 
Cent  Dig.  i  2220;   Dec.  Dig.  «=»C!6i4.] 

4.  RxcKiTBBs  «=»1  —  DxranriOR  —  "RKcnv- 

ZB." 

A  "receiver"  is  an  indifferent  person  be- 
tween the  parties  to  a  cause  appointed  by  the 
court  to  receive  and  preserve  the  property  or 
fund  in  litigation  pendrata  lite. 

[Bd.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {  1;  Dec.  Dig.  <S=3l. 

For  other  definitions,  see  Words  and  Phrases, 
B^rst  and   Second   Series,   Receiver.] 

6.  Bkceivebs    ®=»29(1)— A:ppoiNTvn;Ni>— Pbb- 

OATjnON. 

The  ezerdse  of  the  extraordinary  powor  of 
a  chancellor  in  appointing  receivers  is  a  delicate 
and  responsible  duty  to  be  (Uscharged  with  the 
ntmost  caution  and  only  under  such  special  and 

Seculiar  circumstances  as  demand  summary  re- 
ef, and  to  prevent  manifest  wrong  and  injury. 
[Bd.   Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  U  38-41;    Dec  Dig.  <8=»29(1).] 

6.  Recbivebs  Q=»3— Appoiktigeht— Pkndkkot 

or  Action. 
A  prayer  for  a  receiver  is  merely  ancillary 
to  a  cause  of  action  pending  between  parties  in 
which  a  judgment  by  one  may  be  obtained 
against  the  other,  and  a  receiver  should  not  be 
appointed  for  a  corporation  where  no  cause  of 
action  is  pending  upon  which  a  judgment  could 
be  predicated. 

[Ed.  Note.— BV)r  other  cases,  see  Receivers, 
Cent  Dig.  JJ  5-17;    Dec  Dig.  i8=s»3.] 

Appeal  from  District  Court,  Bexar  County; 
W.  S.  Anderson,  Judge. 

Suit  by  Edward  Roos  against  the  Summit 
Place  Company,  B.  L.  Kokernot  and  others, 
and  B.  B.  Weber,  receiver  of  the  Coatlnen- 
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tal  Trnat  Oompatty,  tor  dlssolutloii  of  the 
Summit  Place  Company,  alleged  to  be  Insol- 
vent, for  the  appointment  of  a  receiver,  and 
for  an  Injunction  to  restrain  Its  sale  of  lots. 
Receiver  appointed,  and  temporary  writ  of 
Injunction  Issued,  and  H.  L.  Eokemot  and 
others  appeaL  Order  appointing  the  receiver 
and  Issuing  the  Injunction  set  aside,  and 
cause  remanded. 

Templeton,  Brooks,  Napier  ft  Ogden,  of 
San  Antonio,  and  Q.  U.  Watson,  of  Houston, 
for  appellants.  Lewrlght  ft  Douglas,  of  San 
Antonio,  for  appellees. 

FLY,  C.  J.  This  is  an  appeal  from  an  or- 
der appointing  a  receiver  and  granting  a 
temporary  Injunction  against  R.  L.  Ball,  the 
trustee  In  a  deed  of  trust  given  by  the  Sum- 
mit Place  Company  to  secure  H.  Ia.  Eokemot 
in  the  sum  of  $30,000,  and  Lee  C.  Ayers,  trus- 
tee for  a  second  mortgage,  to  restrain  them 
from  selling  certain  lots  in  Summit  place.  In 
the  city  of  San  Antonio.  The  suit  was  In- 
stituted by  Bdward  Roos,  claiming  to  be  a 
creditor  and  the  owner  of  25  per  cent  of  the 
corporate  stock  of  the  Summit  Place  Com- 
pany, against  that  company,  Frederick  Ter- 
rell, R.  C.  Roos,  H.  L,  Eokemot,  R.  L.  Ball, 
Lee  C  Ayers,  and  R.  E.  Weber,  receiver  of 
the  Continental  Trust  Company,  to  dissolve 
the  Summit  Place  Company,  alleged  to  be  an 
Insolvent  corporation  which  had  forfeited  Its 
right  to  do  business  by  a  failure  to  pay  the 
franchise  tax,  to  have  a  receiver  for  the  cor- 
poration appointed,  and  for  Injunctions  to  re- 
strain the  sale  of  the  lots  of  the  corporation 
under  and  by  virtue  of  the.  deeds  of  trust 
given  by  it.  The  petition  vras  filed  on  Sep- 
tember 4,  1916,  notice  was  waived  and  serv- 
ice accepted  by  Frederick  Terrell  as  vice  pres- 
ident of  the  Summit  Place  Company,  and  R. 
C.  Roos  accepted  service  for  himself,  and  on 
September  6,  1916,  without  hearing  any  evi- 
dence, the  court  appointed  a  receiver  and  is- 
sued temporary  writs  of  injunction  against 
Ball,  Ayers,  KcAemot,  and  Weber  restrain- 
ing sale  of  the  lots.  No  notic^  was  given 
them  of  any  application  for  the  appointment 
of  a  receiver  or  injunction.  A  bond  of  $5,000 
was  required  of  Edward  Roos  before  Issuing 
the  Injunction,  but  the  record  falls  to  disclose 
that  such  bond  was  ever  given. 

[1,2]  Article  1203  authorizes  stockholders 
of  any  Insolvent  corporation  who  own  25  per 
cent,  of  the  stock  to  institute  and  prosecute 
a  suit  for  the  dissolution  of  the  corporation. 
The  article  closes  as  follows: 

"It  Is  further  provided  that  any  such  corpo- 
ration proceeded  against  shall  have  ten  full 
days  notice  prior  to  the  day  Bet  for  the  hearing, 
on  an  application  for  the  appointment  of  a  re- 
ceiver." 

We  think  the  proper  construction  of  arti- 
cle 1203,  Rev.  Stats.,  Is  that  no  notice  Is  re- 
quired to  be  given  a  corporation  by  a  stock- 
holder or  stockholders  owning  25  per  cent  of 
the  stock  who  may  seek  to  dissolve  It,  and 
that  the  provision  "^hat  any  such  corpora- 


tion proceeded  against  shall  have  tea  days' 
full  notice  prior  to  the  day  set  for  hearing 
on  an  applicaticm  for  the  appointment  of  a 
receiver"  does  not  authorize  the  appointment 
of  a  receiver  by  such  stockholders.  This 
provision  is  merely  a  recognition  of  the  fact 
that  a  stockholder,  under  certain  conditions, 
might  couple  with  his  suit  to  dissolve  a  cor- 
poration an  application  for  the  appointment 
of  a  receiver,  and,  should  he  do  so,  he  must 
give  the  corporation  ten  days'  notice.  It  was 
an  effort  to  prevent  the  appointment  of  a 
receiver,  under  the  circumstances,  without 
the  notice.  There  Is  no  authority  given  a 
stockholder  in  article  1203,  to  apply  for  a  re- 
ceiver, but  to  obtain  this  authority  he  must 
go  to  article  2154  Revised  Statutes,  where  it 
is  provided  that: 

"Any  stockholder  or  stodboldera  of  such 
joint-stock  or  incorporated  company  may  have 
his  or  their  action  against  such  company,  and 
may  have  a  receiver  appointed  as  in  ordinary 
cages." 

The  article  places  the  stockholder  In  the 
same  class  with  a  creditor  or  otiier  Individu- 
al, and  his  right  to  a  receiver  most  then  de- 
pend on  his  ability  to  bring  himself  within 
the  purview  of  one  of  the  subdivisions  of  arti- 
cle 2128,  which  define  the  circumstances  un- 
der which  a  receiver  may  be  appointed.  It 
would  not  matter  whether  the  stodcholder 
had  25  or  1  per  cent  of  the  stock  of  the  com- 
pany; If  he  could  show  that  he  was  entitled 
to  a  receivership  the  law  would  accord  it  to 
him. 

In  this  case  a  stockholder  sued  the  cor- 
poration and  sought  Its  dissolution,  joining 
with  It  an  application  for  the  appointment  of 
a  receiver.  Process  was  waived  and  serrloe 
accepted  by  Che  corporation,  the  only  one  to 
whom  notice  was  necessary,  under  the  stat- 
ute. In  connection  with  the  allegation  that 
the  plaintiff  was  a  stoekbolder  and  that  the 
corporation  was  Insolvent  and  had  forfeited 
Its  corporate  rights,  it  was  alleged  that  it 
was  Indebted  to  him  In  the  sum  of  $4,000. 

[3]  Artlde  2154  having  placed  the  stock- 
holder in  the  same  category  of  any  other 
creditor,  the  same  rules  will  apply  to  both, 
and  in  the  case  of  Railway  v.  Davis,  30  S. 
W.  693,  this  court  held  that  It  was  not  es- 
sential that  the  claim  of  a  creditor  "should 
have  become  a  judgment,  or  that  he  should 
have  an  express  lien  upon  the  property  of  the 
corporation."  He  must  however,  have  a 
claim. 

Again,  in  the  case  of  People's  Inv.  Ca  ▼. 
Crawford,  45  S.  W.  788,  It  was  held  by  this 
court,  In  passing  upon  the  application  by 
stockholders  for  the  appointment  of  a  veoelv- 
er,  that: 

"A  stockholder  seeking  the  appointment  of  a 
receiver  for  a  corporation  on  the  gronnd  of  in- 
solvency, or  imminent  danger  uereof,  must 
show,  to  entitle  himself  to  sudi  appointment 
that  he  has  a  cause  of  action  against  the  cor- 
poration, independently  of  the  receivership.  Oiat 
the  corporation  is  Insolvent  or  in  imminent  dan- 

ger  thereof,  and  that  his  interest  as  such  8to<^- 
older  requires  the  appointment  to  be  made." 
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Tbe  only  allegatloD  aa  to  fhe  indebtedneM 
of  the  coiporatioa  Is : 

"^tat  said  Summit  Place  Company  is  in- 
debted to  this  plaintiff  in  the  sum  of  $4,000." 

Other  Indebtedness  Is  also  alleged  to  other 
parties.  There  la  no  prayer  for  a  Judg- 
ment against  the  corporation  for  the  Indebt- 
edness, and  It  1b  evident  the  object  of  the 
suit  was  not  to  recover  any  sum  against  the 
corporation,  but  merely  to  throw  It  into  the 
hands  of  a  receiver  apd  delay  the  collection 
of  a  first  Hen  det>t  due  to  H.  It.  Kokemot. 
As  said  in  Style  v.  Uintrip,  171  8;  W.  788, 
sppaking  of  the  appointment  of  a  receiver: 

"The  ezercite  of  such  appointing  power  la 
purely  auxiliary,  depending  upon  the.  pendency 
of  a  suit,  seeking  some  other  and  ultimate  re- 
'lief,  which  is  within  the  Jurisdiction  of  the 
court"  Webb  v.  AUen,  15  TBx.  «v.  App.  608, 
40  S.  W.  342;  Hermann  v.  Thomas,  143  S.  W. 
195;  Railway  v.  Gay,  86  Tex.  582,  26  S.  W. 
599,  25  X,.  R.  A,  62;   High  on  Rec.  |  17. 

"It  is  not  only  esseatial  that  the  petition 
should  state  grounds  calling  for  the  appointment 
of  the  receiver  to  talM  charge  of  the  property 
involved  in  the  litigation,,  but  ,it  should  also 
show  upon  its  face  an  independent  cause  of  ao- 
tion  within  the  jarisdiction  of  the  court" 

That  case  was  approved  by  this  court  in 
Toomey  v.  Mortgage  Co.,  177  S.  W.  840. 

In  the  case  of  Houston  Ice  &  Brewing  Co. 
V.  Clint,  189  S.  W.  409,  speaking  of  the  ap- 
pointment of  a  receiver  at  the  Instance  of  a 
second  llenholder,  this  court  held: 

"In  this  case  the  applicant  for  the  receiver- 
ship had  no  interest  in  the  property  except  in 
so  tar  as  there  might  be  a  surplus  after  paying 
off  the  first  lien,  and  he  had  no  right  and  could 
not  be  endowed  with  the  right  by  the  court,  to 
needlessly  sacrifice  the  property  of  the  first  lien- 
holder.  Under  the  allegations  of  the  petition 
for  the  receivership,  the  court  should  not  have 
entertained  the  suit,  which  could  result  in  noth- 
ing bat  an  impairment  or  sacrifice  of  the  mort- 
gaged property." 

In  this  case  the  petition  seeks  a  reoelver- 
shlp  in  a  case  wherein  It  is  alleged  that  there 
are  liens  against  the  property  amounting 
probably  to  960,000.  There  Is  no  allegation 
that  the  property  Is  worth  more  than  that 
sum,  the  only  allegation  as  to  value  being 
that: 

The  property  "is  of  the  reasonable  maritet 
value  of  $150,000  or  more  in  normal  times,  but 
the  real  estate  market  in  the  state  of  Texas  is 
much  depressed  at  the  present  time,  and,  by 
reason  tliereof,  said  property  would  not  sdl  for 
anything  apprexiraatfng  said  amount" 

From  an  inspection  of  the  act  of  1007,  of 
which  article  1203  is  a  part.  It  appears  that 
the  object  of  the  act,  as  oispressed  in  the  cap- 
tion, was  to  prohibit  Insolvent  corporations 
from  doing  business  In  this  state,  and  to 
provide  means  by  which  charters  could  be 
forfeited.  The  appointment  of  receiver  Is 
not  mentioned  in  the  caption.  There  is  noth- 
ing In  the  act  indicating  that  there  was  .any 
Intention  or  desire  on  the  part  of  the  Legis- 
lature to  repeal  or  In  any  manner  Interfere 
with  the  provl8i<»is  of  the  act  of  1887,  a  part 
of  which  is  article  2154,  whl4A'  provides  the 
grounds  upon  which  a  receiver  may  be  ap- 
pointed at  the  Instance  of  a  stockholder. 


Now  in  section  2  of  the  act  of  1907  (Acts 
30th  Leg.  c  188)  it  is  provided  that,  when 
the  dissolution  at  a  corporation  is  sought  at 
the  instance  of  the  Attorney  General,  the 
court  may  In  Its  discretion  appoint  a  receiv- 
er to  administer  the  atTairs  of  the  corpora- 
tion, but  no  audi  provision  is  found  In  the 
section  relating  to  a  dissolution  obtained  at 
the  hands  of  a  stockholder,  and  we  are  of 
the  (pinion  that  a  stockholder,  in  order  to 
(rititain  the  appointment  of  a  receiver,  must 
comply  with  the  requirements  exacted  from 
any  other  person. 

If  a  petition  setting  np  the  facts  author- 
izing the  dissolution  of  a  corporation  nnder 
the  provisions  of  article  1203  would  be  suf- 
flcieot  ordinarily  to  obtain  the  appointment 
ot  a  receiver,  which  is  not  deemed  a  cor- 
rect proposition  by  this  court,  stlli  in  this 
cede.  In  view  of  the  fact  that  the  circum- 
stances Indicate  a  design  upon  the  part  of 
the  stockholdera,  directors,  and  offlonrs, 
which  nsnally  compose  a  corporation,  to 
obtain  a  receiver  simply  to  prevent  the  col- 
lection of  a  debt,  the  receiver  shoald  not 
have  been  appointed.  The  suit  to  all  intents 
and  purposes  was  one  upon  the  part  of  the 
corporation  to  destroy  Itself  and  have  its 
affairs  administered  by  a  receiver,  in  di- 
rect violation  of  article  2154.  Everything 
connected  with  the  suit  indicates  that  ttie 
suit  was  fully  ooncnrred  in  by  every  one  in- 
terested la  the  corporation.  Under  the  cir- 
cumstances it  Is  lmi)oeslble  to  imagine  the 
corporation  as  not  seeking  the  dissolution 
and  appointment  of  a  receiver  when  all  the 
stockholders,  all  the  directors,  end  all  the 
otUcers  were  nndoabtedly  aiding  and.  abet- 
ting the  suit 

We  recognise  the  fact  that  a  corporation 
is  a  legal  entity;  separate  and  distinct  from 
its  membership,  but  It  can  only  act  through 
its  lawfully  authorized  agents,  and  when  its 
otHcers,  stockholders,  and  entire  membership 
concur  In  a  certain  action,  it  must  and  will 
usually  Mnd  the  corporation,  because  with- 
out these  officers,  members,  stodcholders, 
the  corporation  is  a  myth,  ntterly  Incapable 
of  iwwer  or  action.  The  corporation  is  a 
creature  of  the  law,  bnt  whenever  it  is  en- 
tirely separated  from  its  members,  officers, 
and  directors  It  is  only  a  dream,  and  exists 
only  In  Its  potentiality  of  being  revived  by 
a  new  membership  and  reorganization.  If 
a  corporation  can  be  bonnd  by  its  agents  it 
must  be  bound  within  the  limitations  of  the 
law  creating  it,  by  the  united  actions  of  all 
of  its  otticers,  directors,  and  stockholders. 
It  la  drafting  too  heavily  oa  the  human 
mind  to  imagine  a  corporation  not  acting 
when  every  one  interested  in  or  connected 
with  it  has  acted  for  it 

The  petition  in  this  case  dearly  indicates 
that  time  in  which  to  borrow  money  to  pay 
oft  the  two  liens  was  the  sole  object  of  the 
suit  and  to  attain  that  object 'a  receivership 
was  applied  for.  That  application  was  not 
ancillary  to  any  other  demand,,  but  w^s  the 
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sole  purpose  to  be  gained  by  the  suit.  It 
was  a  salt  to  wblch  ready  acquiescence  was 
made  by  tbe  three  stockholders  who  were 
the  only  directors,  and  one  of  them  accept- 
ed service  for  the  corporation,  and  the  oth- 
er for  himself.  Whether  the  corporation 
could  ffeill  to  agree  to  the  suit  and  stand 
six>n8or  for  It  when  all  the  stodcholders  and 
all  the  directors  were  aiding  and  abetting 
it  is  not  quite  apparent  The  whole  affair 
has  the  appearance  of  an  agreement  of  the 
corporation  through  its  stockholders  and  di- 
rectors to  obtain  a  receivership  to  gain  time 
on  a  debt  that  was  due  and  the  validity  of 
which  is  not  disputed. 

If  the  receivership  was  hastily  and  improv- 
idently  granted,  it  Is  no  Justification  to 
say  that  the  parties  owning  the  prior  liens 
on  the  property  have  not  been  Injured,  and 
the  receivership  will  not  prejudice  their 
rights.  H.  li.  Kokemot  has  a  first  lien  on 
the  property  to  secure  a  debt  whose  validity 
is  not  attacked,  and  it  is  an  injury  to  him 
to  have  bia  sale  of  the  property  prevented 
and  the  collectloa  of  his  debt  indefinitely 
postponed  in  order  that  the  market  In  real 
estate  in  Texas  may  .readjust  its^  and 
land  become  more  valuable.  Stripped  of  aU 
goperfluitieB,  that  Is  the  sum  and  substance 
of  the  action.  Tte  llenholders  are  to  be  put 
to  the  Inconveniences  and  annoyances  con- 
nected with  a  receivership  merely  that  the 
corporation  or  rather  its  stockholders  can 
obtain  time  to  sell  the  property  on  a  higher 
market  As  said  In  Brenton  v.  Peck,  S9  Tex. 
Cav.  App.  224,  8T  S.  W.  898: 

"The  purpose  to  delay  a  sale  until  things  yet 
to  come  may  enhance  the  improvement  com- 
pany's holdings  is  practically  aamitted,  and  the 
powers  of  a  court  of  equity  are  InToked,  not 
upon  a  reasonably  satisfactory  showing  that  the 

SlaintiS  will  otherwise  lose  his  debt,  but  in  or- 
er  that  the  defendant  Improvement  Company 
may  not  have  ita  property  subjected  to  the  dan- 

§er  of  sacrifice  at  public  sale  when  it  prefers  to 
old  for  higher  prices.  Under  the  evidence  ad- 
duced, it  is  not  surprising  that  the  defendant 
company  submits  with  such  complacency  to  a 
proceeding  which  is  usually  termed  harsh  and 
drastic,  and  which  is  generally  denied,  except 
upon  a  dear  showing  of  necessity." 

[4,  6]  A  "receiver"  Is  defined  as  an  indiffer- 
ent person  between  the  parties  to  a  cause, 
appointed  by  the  court  to  receive  and  pre- 
serve the  property  oc  fund  In  litigation  pen- 
dente lite. 

"The  exercise  of  the  extraordinary  power  of 
a  chancellor  in  appointing  receivers  is  an  ex- 
ceedingly delicate  and  responsible  duty  to  be 
disdiarged  by  the  court  with  the  utmost  caution, 
and  only  under  such  special  or  peculiar  circum- 
stances as  demand  summary  relief.  •  •  * 
And,  since  It  Is  a  serious  interference  with  the 
rights  of  the  citlsea,  without  the  verdict  of  a 
jury  and  before  a  r^^ar  heating,  it  riiottld  be 
granted  only  for  the  prevention  of  manifest 
wrong  and  injury."    High  on  Ret  }  3. 

In  this  case  no  caution  seems  to  have  been 
exercised  but  upon  the  petition  of  a  stock- 
holder, and  with  the  acquiescence  of  the 
other  stockholders,  the  directors,  and  conse- 


quently the  oorporatlon,  with  no  fiicts  bat 
the  allegations  of  the  plalntUTs  petitloD,  and 
tiiose  allegations  candidly  averring  that  the 
receivership  was  sought  to  gain  time  nntll  the 
real  estate  market  became  more  active  and 
lands  advanced  in  value,  with  a  complacent 
corporation  waiving  process  and  accepting 
service  and  without  a  hearing,  land  was  plac- 
ed in  the  hands  of  a  receiver,  and  llenholders 
prevented  from  collecting  their  debts,  except 
by  going  into  a  court 

[(]  It  is  stated  by  Beadi  on  Bee  f  SU 
that  it  is  the  rule  that  exc^t  in  cases  of 
infants  and  lunatics,  a  receiver  wlU  not  be 
appointed,  unless  a  suit  or  action  Is  pending. 
In  othet  words,  as  hereinbefore  stated,  the  . 
prayer  for  a  receiver  is  merely  ancillary  to 
a  cause  of  action  pending  between  parties  in 
which  a  judgment  by  one  may  be  obtained 
against  the  other.  A  receivership  is  a  mere 
incident  to  a  pending  action,  and  rarely  can 
a  case  be  found  where  a  receiver  can  he  ap- 
pointed where  no  cause  of  action  Is  pending, 
but  on  the  other  hand,  the  only  cause  penA- 
Ing  Is  the  appointment  of  a  receiver  around 
which  revolves  all  the  Incidents  of  the  case. 
Take  the  receivership  out  of  this  case,  and 
what  cause  of  action  is  pending  between  Ejd- 
ward  Boos  and  the  Summit  Place  Company? 
Nothing  upon  which  a  judgment  coul^  be 
predicated.  Was  the  Indebtedness  shown  by 
an  account  a  note,  or  any  other  written  in- 
strument There  is  no  prayer  for  the  debt 
the  only  prayer  being  for  an  injunction,  a 
recover,  tor  a  dissolution  of  the  ooiporation 
and  a  forfeiture  of  Its  charter,  and  that  the 
assets  after  paymoit  of  indebtedness  be  dis- 
tributed among  the  stockholders.  He  was  sot 
suing  for  a  debt  but  seeking  the  appointment 
of -a  receiver  and  an  Injunction  to  sustain 
him. 

We  deem  it  timely  to  suggest  that  In  ap- 
pointing receivers  too  great  haste  should  not 
be  Indulged  in,  and  time  should  be  taken  to 
allow  parties  affected  by  It  to  be  heard.  A 
restraining  ocder  for  a  few  days  until  the 
facts  could  be  heard  could  hurt  no  one,  and 
might  be  the  means  of  preventing  oppression 
and  ill-advised  Interference  with  rights  of 
property. 

The  order  appointing  the  receiver  and  Is- 
suing the  injunction  will  be  se^  uiiia,  and 
the  caoss  remanded. 


ANDERSON  r.  FARMER  et  aL   (No.  1046.)* 

(Conrt  of  Otvil  Appeals  of  Texas.     Amariila 

Oct  26, 1916.    Behearing  Denied 

Nov.  29,  1916.) 

1.  VBRDOB  AKB  PVWmABKR  «ss>231(4)— BOHA 

Fids  Pubchabeb— Noncx. 
A  purchaser  need  not  examine  the^records 
for  previous  conveyances  executed  by  his  gran- 
tor prior  to 'the  time  the  title  held  by  snch 
grantor  originated,  nor  is  he  charged  with  no- 


Q=>For  otber  cases  see  samt  toplo  and  KSY-XUHBEK  In  all  Key-Numbered  Dlcesti  and  ludezea 
'Application  lor  writ  ot  error  pending  In  Supremo  Court. 
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tice  of  prior  dMda  or  moc^BOgM  ,giTeii  by  tlie 
grantor  previoua  to  the  origin  of  title. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  616;    Dec  Dig.  «=» 
281(4).] 
2.   PCBLIO  LAITDS  *b»178(2>— B18HMI  OF  Ptm- 

CHABKR— LJKHB. 

A  purchaser  of  school  lands,  who  gave  Tea- 
dor's  lien  notes  in  payment,  cannot,  by  permit- 
ting  a  forfeiture  for  failure  to  pay  the  interest 
and  then  secoring  a  reaward  <n  m  landa,  de- 
femt  the  rights  of  his  vendor. 

[Ed.  Note.— For  other  eases,  see  Public  Lands, 
Cent.  Dig.  {  580;  Dec.  Dig.  «=»178(2).] 

8.  MoBTOAOBS  «s9l8e(3),  636— NoTiQK-BuB- 

DKK  or  Pboot. 
A  vendor,  asserting  that  a  mortgagee  of  the 
purchaser  as  well  as  the  one  who  bou^t  on  fore- 
closure sale  was  charged  with  notice  of  his 
vendor's  lien  notes,  has  the  burden  of  proving 
notice. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  464,  1667;  Dec.  Dig.  «a»186(8), 
536.] 

4.  MoBTOAOBs  «3»5Se— Bona  Fidi  Pobobas- 

■B— NOTIOB— IKPLIED   NOTIOK. 

The  owner  of  school  lands  sold  them,  re- 
ceiving vendor's  lien  notes  for  the  purchase 
price.  The  purchaser  allowed  the  lands  to  be 
forfeited  for  nonpayment  of  interest,  etc.,  and 
after  securing  a  reaward  mortgaged  them  to  his 
father.  On  foreclosure  sale  the  lands  were 
bought  in  by  the  pordiaser's  mother.  She  and 
the  father  had  been  notified  by  tlie  pnrdiaser 
that  he  had  exchanged  other  land  for  the  school 
lands.  The  deed  to  the  purchasers  recited  the 
reservation  of  vendor's  hen  notes.  Held  that, 
though  the  purchaser  by  allowing  the  land  to 
be  forfeited  and  then  securing  a  reaward  could 
not  defeat  the  vendor's  lien  notes,  nevertheless 
his  motiier  and  father  were  not  charged  with 
notice  of  the  vendor's  lien  notes  by  reason  of 
their  knowledge  of  the  purchase  or  exchange, 
and  so  the  title  acquired  by  purchaser's  mother 
at  foreclosure  sale  was  superior  to  the  lien  of 
the  notes. 

lEd.  Note.— For  other  eases,  s«e  Mortgages, 
Gent.  Dig.  i  1667;    Dee.  Dig.  «=>636.] 

Appeal  from  District  Court,  Hale  County; 
B.  C.  Joiner,  Judge. 

Action  by  A.  L.  Anderson  against  P.  H. 
Farmer  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

T.  W.  Holmes,  of  Plalnvlew,  for  appellant 
Smith  ^  Palmer,  of  Comanche,  for  appellees. 

HB2a)RICKS,  J.  The  plaintlfC,  A.  U  An- 
derson, appelant  In  this  conrt,  as  the  bolder 
of  tbree  vendor  lien  notes,  executed  by  W.  £. 
and  P.  H.  Farmer,  Instltnted  this  suit  against 
them  In  the  district  court  of  Hale  county, 
together  with  their  mother,  to  foreidoae  on 
three  sections  of  school  land,  situated  In 
joaknm  county.  Anderson  alleged  that 
Martha  M.  Farmer,  the  mother,  was  setting 
up  a  claim  for  the  land  as  a  pnnihaser  under 
an  order  of  sale,  lasned  In  a  foreclosure  suit, 
by  Tlrtoe  of  a  certain  deed  of  trust,  execut- 
ed by  W.  B.  and  P.  H.  Farmer,  to  their 
father,  now  deceased,  alleging  that  both  the 
father  and  mother,  ^tben  the  deed  of  trust 
was  given  and  when  the  foreclosure  sale  un- 
der same  was  made,  possessed  both  actual 
and   constructive   notice  of  plaintiff's   Uen. 


One  AlEcrs,  who  had  porchaaed  the  partlenlor 
school  land  from  the  state,  in  March,  1909, 
conveyed  said  land  to  P.  H.  Farmer  on  Feb- 
ruary 15,  1911,  the  consideration  for  i^hme 
being  the  excliange  by  Farmer  of  other  land 
situated  in  another  portion  of  the  state  and 
the  additional  consideration  of  the  three 
vendor  lien  notes  for  $250  each,  afterward 
acquired  by  plaintiff,  Anderson.  Tbn  commis- 
sioner of  the  Qeneral  Land  Office  forfeited 
the  land  for  nonoccupancy,  on  April  8,  1911, 
but  awarded  the  same  to  Farmer  on  April  28, 
191L  Thereafter  It  was  a^;aln  forfeited  for 
nonpayment  of  interest  on  July  12,  1913.  and 
reawarded  to  Farmer  December  16,  1913. 
After  the  first  forfeiture,  but  prior  to  the 
second  forfeiture,  Farmer  executed  the  deed 
of  trust  to  his  father,  which  was  in  some 
manner  acquired  by  Mrs.  Farmer,  the  mother, 
and  by  her  foreclosed,  and  the  property  por- 
cfaased  by  her  at  foreclosure  sale.  The  legal 
question  upon  the  facts  is  one  of  superiority 
between  this  Uen,  and  the  previous  lien  ex- 
hibited in  the  deed  from  Farmer  to  Akers, 
which  set  out  the  notes,  executed  before  the 
first  forfeiture  on  account  of  nonoccupancy. 
[1, 2]  It  is  the  settled  law  that  a  purchaser 
of  land  is  not  required  to  examine  the  rec- 
ords for  previous  conveyances  executed  by 
his  grantor  prior  to  the  time  the  title,  held  by 
such  grantor,  originated;  nor  Is  he  charged 
with  notice  by  tue  record  of  such  prior  deed 
or  mortgage  given  by  such  grantor  previous 
to  the  origin  of  the  titla  Breen  v.  Morehead, 
104  Tex.  25T,  138  S.  W.  1047,  Ann.  Cas.  1914A, 
1286;  DevUn  on  Deeds  (3d  Ed.)  voL  2,  g  726, 
and  cases  cited  In  footnotes  Nos.  7  and  8  on 
page  1831.  It  Is,  however,  held  tn  Gunnels  et 
al.  V.  Cartledge  et  aL  that  a  purchaser  could 
not  permit  a  forfeiture  of  his  sdiool  land  for 
failure  to  pay  the  interest  and  then,  after 
forfeiture,  plead  such  fact  as  a  failure  of 
cobslderatlon  In  defense  against  certain 
notes  glrea  for  deferred  payments  arising  in 
a  prior  purchase  of  said  school  land.  26  Tex. 
ClT.  App.  628,  64  S.  W.  806  (writ  of  error 
denied  l>y  Supreme  Court). 

l%e  trial  court  found  against  Andetwn, 
the  holder  of  the  previous  vendor  lien  notes, 
and  decided  in  fftvor  of  Mrs.  Fanner,  claim- 
ing the  title  under  the  foreclosure  of  the  deed 
of  trust  executed  subsequent  to  the  forfeiture. 
As  stated,  the  facts  show  tlut  Farmer 
traded  certain  land  In  another  county  to 
Akers,  for  the  three  sections  of  school  land, 
with  the  additional  consideration  of  the  exe- 
cution and  delivery  of  the  three  notes. 
Mrs.  Fanner  testified  : 
"That  she  heard  tit  the  boys,  W.  B.  and  P. 
H.  Farmer,  maldng  a  trade  with  a  man  named 
Akers,  for  some  land  in  Toakum  county,  Tex. 
•  •  •  The  deceased  husband  also  hear  about 
it  *  •  •  Known  nothing  of  the  details  of 
the  trade.  •  *  •  The  boys  wrote  home  about 
it.  *  *  *  Mv  husband  and  I  learhed  about 
it  at  the  same  time;  all  we  knew  was  through 
letters  from  the  boys.  •  •  ♦  We  understood 
they  were  trading  a  piece  of  land  at  Stacy  for 
the  Toakum  county  land." 


4ta>Vor  etker  I 
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She  also  testlfled  that  they  knew  of  the 
forfeiture,  but  as  to  any  Information  to  them 
of  the  cause  of  the  forfeiture,  the  record  Is 
Bilent 

Appellant's  position  is  that  Farmer,  who 
purchased  the  land  from  Akers,  on  account 
of  his  neglect,  was  the  cause  of  the  forfeiture 
by  the  Commissioner  of  the  Land  OfiSce ;  that, 
belTig  culpable  In  that  respect,  his  repurchase 
of  the  land  subsequent  to  the  forfeiture 
would  continue  the  previous  vendor's  lien  as 
between  him.  Farmer  and  Akers,  as  a  matter 
of  equity ;  that  J.  N.  Farmer,  who  acquired 
the  subsequent  deed  of  trust,  after  the  for- 
feiture, was  not  an  Innocent  mortgagee,  for 
the  reason  that  he  knew  that  a  trade  had 
been  made  between  Akers  and  his  son,  and 
consequently  knew  that  Akers  had  deeded  the 
land,  and  on  account  of  this  knowledge,  by 
virtue  of  the  duty  of  inquiry,  he  was  also 
charged  with  the  contents  of  the  deed,  con- 
taining the  recitations  reserving  the  lien,  as 
well  as  a  description  of  the  vendor  lien  notes ; 
that  Mrs.  Farmer,  who  afterwards  acquired 
the  mortgage,  had  the  same  information,  and 
hence  is  charged  with  Icnowledge  of  the  same 
facts  as  her  husband. 

The  logic  of  the  decision  of  Breen  v.  More- 
bead,  supra,  by  our  Supreme  Court,  would, 
at  least,  require  actual  notice,  or  that  knowl- 
edge imperatively  charged  by  the  duty  of 
Inquiry  from  suggestive  facts ;  and  the  ques- 
tion in  this  record  is.  Do  the  facts  invoke 
the  application  of  the  principle  arising  from 
the  doctrine  of  Imperative  inquiry?  The 
Farmers,  the  husband  andj  wife,  had  the 
right  to  assume,  of  course,  that  Akers  con- 
veyed whatever  title  he  bad  to  their  son. 
And  it  might  probably  be  that  they  would  be 
charged  with  knowledge  that  a  deed  or  writ- 
ten conveyance  was  executed  for  tliat  pur- 
pose. 

.  [3]  Appellant  argues  that  the  contents  of 
this  deed  they  are  also  charged  with.  What 
the  rule  would  be  upon  the  conditions  assum- 
ed by  appellant  it  is  not  necessary  to  de- 
cide. Clearly,  the  burden  of  proof  was  npon 
appellant  to  prove  notice. 

[4]  Mrs.  Farmer  testlfled  that  she  knew 
nothing  of  the  details  of  the  trade ;  tliat  the 
information  obtained  by  her  and  her  huslxind 
was  through  a  letter  written  by  the  boys  while 
the  latter  were  residing  at  Stacy.  "My  hus- 
band and  I  understood  the  boys  were  trading 
a  piece  of  land  near  Stacy  for  the  Yoakum 
county  lands."  If  this  were  the  only  knowl- 
edge conveyed  in  the  letter — and  evidently  the 
trial  coart  so  considered  it — ^ttae  Information 
merely  of  an  exchange  of  lands  might  pre- 
clude a  suggestion  of  any  additional  consid- 
eration to  Akers,  different  from  the  case 
of  knowledge  of  the  fact  of  a  mere  purchase 
of  land,  without  knowledge  of  the  details  of 
the  consideration.  Because  it  might  be  con- 
sidered that  one  who  bad  knowledge  that 
another  had  merely  purcliased  land,  without 


taiowiedge  of  details,  would  be  put  upon  In- 
quiry of  the  consideration  and  the  contents 
of  a  deed  Including  a  lien,  which  we  do  not 
decide,  does  not  necessarily  argue  that 
knowledge  of  a  mere  exchange  of  lands  would 
put  upon  inquiry  one  subsequently  acquiring 
rights  in  said  property  whether  the  vendor 
making  previous  exchange  of  other  land  for 
such  land  reserved  a  lien  upon  the  land  re- 
ceived in  such  exchange  for  an  additional 
consideration  of  which  he  knew  nothing.  If 
the  Akers  deed  to  Farmer,  the  son,  were  in 
the  clialn  of  title,  which  the  mortgagee  would 
have  to  regard  in  the  line  of  title  back  to 
the  sovereignty,  our  oonclusion  would  lie 
different ;  but  this  case  Involves  the  doctrine 
of  notice  in  pais,  and  whether  disclosed 
facts  are  sufficiently  suggestive  of  other  facts 
to  be  arbitrarily  Imputed  to  one  dealing  with 
the  subject,  upon  the  doctrine  of  inquiry. 

The  trial  court  having  decided  the  question 
against  the  appellant,  we  are  not  disposed, 
on  the  facts,  to  disturb  his  conclusion  and 
Judgment    AfDrmed. 


CARR  V.  GRAND  LODGE,  UNITED  BROTH- 
ERS OF  FRIENDSHIP  OF  TEX- 
AS, et  aL    (No.  614.) 

(Court  of  Civil  Appeals  of  Texas.     E3  Faao. 

Nov.  9, 1916.    Rehearing  Denied 

Nov.  28,  1916.) 

1.  PUBADIKG   e=93e0(2)— MOTIOH  TO   STBIKB— 

Tna. 
A  motion  to  strike  supplemental  answers 
of  named  defendant  on  the  ground  that  in  their 
preparation  the  named  defendant  acted  in  coUn- 
sion  with  plaintifiTs  attorneys  to  the  prejudice 
of  defendant  maldng  the  motion,  filed  after  all 
parties  had  announced  ready  for  trial,  after 
all  exceptions  and  objections  to  the  pleadings 
had  been  argued  and  overruled,  the  jury  had 
been  selected,  impaneled,  and  sworn,  and  plain- 
tiffs had  rested  their  ease  on  the  pleadings, 
came  too  late. 

[Ed.  Note. — For  other  cases,  see  Pleadinc, 
Cent  Dig.  i  1130;   Dec  Dig.  «S=9380(2).] 

2.  Evidence  <S=»208(6),  263(4)— Admission  — 

SlTPEBSEDED     PLEADINGS— ADMISSIBIUTT. 

In  an  action  for  fraternal  insurance,  de- 
fendant's original  answer,  containing  admis- 
sions of  relevant  issues,  was  admissible,  but 
open  to  explanation  or  contradiction  like  oth- 
er admissions. 

[Ed.  Note.— For  other  cases/  see  ^Evidence, 
Cent.  Dig.  |S  718," 719,  1026,  1027  j  Dec  Dig. 
<S=>208(e),  263(4).] 

3.  iNBUBANCE  ^=»819(1)  —  FbATEBNAI,  IlTStTB- 
ANOE— StrPFICIBNCT   OF  BVIDEKCB. 

In  an  acticm  for  fraternal  benefit  insorance, 
where  it  was  undisputed  that  no  certificate  liad 
been  issued  as  provided  by  the  constitution  and 
by-laws,  naming  plaintiff  benefidary,  and  an 
admission  that  plaintiff  had  been  so  named  in 
a  defendant's  original  answer  bsing  sattsfac- 
torily  explained,  evidence  held  insufScient  to 
support  a  finding  that  plaintiff  was  named  as 
beneficiary  in  the  obligation  when  deceased  Join- 
ed the  lodge. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  2006;   Dec  Dig.  <S=819(1).] 

4.  INSUBANCS  €=9777— Fkatebnai.  Ikbubasob 
— Designation  of  Beneficiabt. 

Where  the  constitution  and  by-lav?8  of  de- 
fendant fraternal  insurance  association  provide 
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for  the  appointment  of  beoeficiaries  by  iun- 
ance  of  certificate,  oral  Btatements  and  deda- 
rationB  of  the  insured  as  to  who  wonld  receive 
the  benefit  on  her  death  are  immaterial  and  ir- 
relevant, and  do  not  constitute  a  legal  derigna- 
tion. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  t  1944;   Dec.  Dig.  <©=»777.] 
5.  Insurance  «=s>778— Fbatebnal  Irbubaitcx 

— Benkficiabt— Statute. 

Under  Uev.  St.  1011,  art  4SS2,  providing 
that  the  payment  of  death  benefits  shaU  be  con- 
fined to  wife,  husband,  relative  by  blood  to  fonrth 
degree  aasending  or  descending,  or  to  a  person 
dependent  upon  the  member,  that  each  member 
shall  have  right  to  change  beneficiary,  and  that 
no  beneficiary  shall  obtain  a  vested  interest 
ontil  payable  on  death  of  member,  etc.,  and 
constitnaon  and  by-laws  of  defendant  provid- 
ing that  order  of  benefidaries  shall  be  the  wife, 
the  husband,  etc.,  or  if  unmarried  and  has  nam- 
ed some  other  person,  may,  on  becoming  mar- 
ried, change  the  beneficiary  to  wife  or  husband, 
where  no  benefit  certificate  has  ever  been  is- 
sued to  a  member,  the  payment  of  death  bene- 
fits should  be  made  to  her  husband,  and  a  rela- 
tive whom  she  had  intended  to  make  a  benefi- 
dary  had  no  daim. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  {  1&45;    Dec.  Dig.  <S=778.] 

Appeal  from  Anderson  County  Court;  B. 
V.  Swift,  Jndge. 

Action  by  Irene  Browning  and  another 
against  the  Grand  Lodge,  United  Brothers 
of  Friendship  of  Texas,  and  another.  Prom 
a  Judgment  for  the  plaintlfTs  against  the 
named  defendant,  and  against  the  defendant 
C.  F.  Carr  on  his  cross-action,  the  defend- 
ant 0.  F.  Carr  appeals.  Reversed  and  ren- 
dered tor  O.  F.  Carr  on  the  cross-action. 

Kay  &  Seaj^er,  of  Palestine,  tor  appellant 
Fonderburlf  &  Strickland  and  E.  T.  McCain, 
all  of  Palestine,  for  appellees. 

WAI<THAlIi,  J.  Appellees,  Irene  Brown- 
ing and  husband,  Thomas  Browning,  broaght 
this  suit  in  the  county  conrt  at  law  of  Ander- 
son county  against  appellees.  Grand  Lodge, 
United  Brothers  of  Friendship  of  Texas,  and 
C.  F.  Carr,  to  recover  of  the  Grand  Lodge  the 
smn  of  $400,  alleged  to  be  dne  appellees  on  a 
contract  of  Insurance  of  Freddie  L.  Gardner, 
afterwards  Freddie  Gardner  Carr,  and  to 
predude  said  C.  F.'Carr  In  Ills  daim  for  said 
insurance  money. 

The  Grand  Lodge  answered,  not  denying 
the  indebtedness,  expressed  a  willingness  to 
pay  the  sum  claimed  to  the  person  or  persons 
entitled  to  receive  same,  but  that,  by  reason 
of  the  facts  pleaded,  was  unable  to  decide 
as  tietween  Irene  Browning  and  C.  F.  Chrr 
until  their  respective  claims  had  been  de- 
dded  so  as  to  protect  the  lodge  from  farther 
liability.  Appellant  Carr  answered  urging 
general  and  special  exceptions,  and,  by  cross- 
action,  asserted  claim  to  the  said  sura  of 
money.  The  opposing  claims  are  substantial- 
ly as  follows: 

Under  the  constitution  and  by-laws  of  the 
said  Grand  Lodge,  constituting  a  part  of  the 
contract  of  insurance,  a  designated  bene- 
ficiary. 1.  e.,  one  holding  a  benefit  certificate. 


was  an  essential  element;  that  the  obliga- 
tion .in  the  insurance  contract  to  pay  the 
insurance  money  was  contingent,  upon  there 
being  a  designated  benefldary ;  when  Freddie 
L.  Gardner  became  a  member  of  the  subordi- 
nate lodge,  it  is  the  claim  of  the  Brownings 
that  she  had  issued  to  her  a  benefit  certifi- 
cate with  Irene  Browning  named  as  benefi- 
ciary written  therein;  that  if  such  benefit 
certificate  with  the  name- of  Irene  Browning 
as  beneficiary  was  not  in  fact  issued,  the 
Grand  Lodge  recognized  the  existence  and 
validity  of  the  insvurance  contract  by  beeping 
accounts  with  the  insured  for  dues  and  as- 
sessments paid,  receipting  for  same  and  re- 
taining said  dues  and  assessments,  and  la 
estopped  to  deny  the  existence  of  sudi  bene- 
fit certificate  or  that  it  was  never  in  tact 
issued;  that  the  laws  of  the  Grand  Lodge 
make  provision  that  a  member  being  unmar- 
ried at  the  date  of  her  membership  and  who, 
in  her  benefit  certificate,  may  have  named 
some  person  other  than  her  husband,  and 
who  shall  thereafter  become  married,  may 
have  her  benefit  certificate  so  changed  as  to 
designate  her  husband  as  her  beneficiary, 
but  unless  such  change  shall  be  made  during 
her  lifetime,  the  amount  due  on  her  de&th 
shall  be  paid  to  the  beneficiary  named.  Ap- 
pellees Browning  daimed  that  no  change 
was  made  in  the  benefit  certificate  of  Fredr 
die  Gardner  during  her  lifetime. 

Appellant  Carr  alleges  his  marriage  with 
Freddie  L.  Gardner  and  her  subsequent 
death;  denies  that  a  benefit  certificate  was 
ever  issued  to  her;  denies  that  she  ever  des- 
ignated any  one  as  the  beneficiary  of  her  in-, 
surance;  alleges  that  the  constitution  and 
by-laws  of  the  Grand  Lodge  provide  that 
the  benefldary  under  the  Insurance  provi- 
sion shall  be  her  husband ;  that  «ihouId  it 
be  found  that  Freddie  Gardner  did  designate 
some  one  other  than  her  husband,  C.  F.  Carr 
as  the  beneficiary  of  her  insurance,  then  he 
alleges  that  before  her  death,  she  went  be- 
fore the  subordinate  league  of  which  she 
was  a  member,  and  in  open  session  made  the 
statement  to  the  lodge  that  she  wanted  her 
insurance  arranged  so  that  it  would  be  made 
payable  to  and  go  to  her  husband  as  her 
beneficiary,  and  that  by  so  doing  she  desig- 
nated her  husband  as  her  benefidary;  that 
from  some  cause  not  due  to  her  negligence, 
she  did  not  get  a  benefit  certificate,  and 
died  without  ever  having  received  one. 

On  special  issues,  the  Jury  found:  First. 
Irene  Browning  was  named  as  beneficiary  In 
the  Insurance  obligation  when  Freddie  Gard- 
ner (afterwards  Freddie  Carr)  Joined  the 
lodge.  Second.  Upon  her  marriage  to  Carr, 
Freddie  Gardner  Oarr  did  not  diange  the 
beneficiary  in  the  insurance  obligation  to 
Carr.  Third.  Freddie  Gardner  Carr  com- 
plied, as  near  as  possible,  with  the  constitu- 
tion and  by-laws  of  the  lodge  in  making 
Irene  Browning  beneficiary.  Fourth.  Fred- 
die  Gardner   did   not  comply,   as   near   as 
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possible,  with  the  constitution  and  by-laws 
of  the  lodge  In  changing  the  benefidary  from 
Irene  Browning  to  C.  P.  Carr. 

Upon  the  above  findings,  the  trial  court 
entered  Judgment  in  favor  of  appellees 
Browning,  and  against  the  Grand  liodge,  and 
against  appellant  on  hla  cross-action.  From 
the  Judgment,  appellant  Carr  alone  prose- 
cutes this  appeal. 

Appellant  presents  four  assignments  of 
•error.  The  first  ground  of  error  Is  to  the 
action  of  the  court  In  overruling  his  motion 
to  BtAke  oat  the  first  three  supplemental 
answers  of  the  Grand  Lodge,  on  the  ground 
that  In  the  pr^aratlon  of  said  supplemental 
answers  the  lodge  acted  in  collusion  with  the 
attorneys  for  the  Brownings,  and  to  his  prej- 
udice. 

[1]  The  bill  of  exceptions  taken  to  the  or- 
der of  the  court  overruling  his  motion  re- 
cites that  the  motion  was  filed  "after  all 
parties  plaintiffs  and  defendants  had  an- 
nounced ready  for  trial,  and  after  all  ex- 
ceptions and  objections  to  the  pleadings 
had  been  argued  and  overruled  by  the  court, 
and  after  a  Jury  had  been  duly  selected,  im- 
paneled, and  sworn,  and  after  the  plaintiffs 
had  rested  their  case  on  the  pleadings."  We 
think  the  motion  came  too  late.  No  reason 
la  shown  why  the  motion  was  not  presented 
earlier.  We  do  not  pass  upon  the  merits  of 
the  motion.  Brwin  v.  City  (rf  Austin,  1 
WUte  &  W.  Civ.  Gas.  Ot  App,  8  1037.  The 
assignment  is  overruled. 

[2]  Appellant's  second  ground  ot  errw  is 
directed  to  permitting  the  appellees  Brown- 
ing to  introduce  paragraph  4  of  appellant's 
original  answer,  reading:  "Said  defendant 
admits  the  ta.cta  as  set  out  In  paragraph  No. 
4  of  plaintiff's  petition."  The  paragraph 
alleged  in  substanoe  that  Freddie  li.  Gardner 
contracted  with  the  Grand  Lodge  that  upon 
her  death  the  lodge  "would  pay .  to  Irene 
Browning  the  sum  provided  in  the  said  con- 
stitution and  laws  of  said  order,  subject  to 
amendment  of  same,  said  plaintiff  having 
been  named  as  the  beneficiary  in  said  con- 
tract of  insurance."  In  this  we  think  there 
waa  no  error.  The  abandoned  or  superseded 
pleading  is  admissible,  but  open  to  explana- 
tion or  contradiction  like  other  admiaslona 
As  said  by  the  Supreme  Court  in  H.  E.  &  W. 
T.  By.  Co.  T,  DeWait  96  T«t  121,  TO  S.  W. 
S31.  97  Am.  St.  Rep.  677: 

"It  is  sometimes  the  fact  tiiat  allegations  are 
made  by  the  attorney  drawing  pleadings  upon 
a  misunderBtanding  of  the  facta  and  not  by  au- 
thority of  the  party,  and  this  of  course  may  be 
shown.  *  *  *  We  think  that  pleadings  wMch 
have  been  filed  in  court  in  behalf  of  a  party 
should  be,  prima  facie  at  least,  regarded  as 
authorized  by  him,  and  admissible  against  him. 
where  they  admit  facts  relevant  to  the  issue.' 

Two  relevant  issues  are  referred  to  and 
admitted  in  the  paragraph,  viz.  that  a  benefit 
certificate  had  been  issued,  and  that  Irene 
Browning  was  therein  designated  as  benefi- 
ciary. Had  there  been  no  amended  pleading, 
the  court  ooidd  noti  prvpeily,  have  teard  at* 


idence  contradlctliig  the  admitted  facts,  and, 
but  for  the  further  fact  pleaded,  tliat  Fred- 
die Gardner  Carr  had  cltanged  the  benefi- 
ciary named,  should  hav«  entered  Judgment 
without  evidence  in  favor  ot  appellee* 
Browning.  The  assignment  la  overruled. 
Appellant's  third  ground  of  error  we  copy: 
"The  court  erred  in  overruling  the  defendant 
C.  F.  Oarr's  motion  for  a  new  trial,  becansa 
the  verdict  and  finding  of  the  jury  to  special 
issue  No.  1  of  the  court's  charge  reading:  "Was 
Irene  Browning  named  as  beneficiary  in  the 
insurance  obligation  when  Freddie  Gardner 
(afterwards  Freddie  Carr)  Joined  the  lodge?' 
to  which  the  Jury  answered  Tes,'  is  not  sup- 
ported by  the  evidence,  and  is  contrary  to  die 
evidence  because  the  evidence  is  andiapated 
that  there  was  no  benefit  certificate  iasued  to 
said  Freddie  It.  Gardner  naminK  the  said  Irene 
Browning  as  the  beneficiary  of  her  insurance; 
that  the  said  Freddie  L.  Gardner  never  did 
make  application  to  the  defendant  company  or 
one  of  Its  local  lodges  or  temples  for  a  benefit 
certificate  in  favor  of  Irene  Browning,  but 
merely  made  some  verbal  declarationa  outside 
of  the  lodge  meetings,  and  not  in  connection 
with  the  lod^e  work,  that  she  wanted  the  said 
Irene  Brownmg  to  have  her  insurance  money 
in  case  of  her  death,  and  that  these  dedara- 
tions  were  made  before  the  said  Freddie  L. 
Gardner  married  the  said  O.  F.  Carr;  that  the 
provisions  of  the  constitution  and  by-laws  of 
the  defendant  company  which  require  the  in- 
sured to  sign  the  insurance  contract  in  the  prea- 
ence  of  the  lodpe  or  temple,  and  that  the  name 
of  the  beneficiary  must  be  written  in  every 
benefit  certificate  issued,  and  that  the  insur- 
ed must  pay  the  sum  of  CO  cents  in  order  to 
get  the  benefit  certificate,  were  not  complied 
with  by  the  said  Freddie  L.  Gardner  in  attempt- 
ing to  name  the  said  Irene  Browning  as  her 
benefidary." 

The  fourth  error  Bsslgned  la: 

"The  court  erred  In  rendering  and  entering 
Judgment  for  the  idaintiffs  in  this  canse  upon 
the  answers  of  the  jury  to  the  special  issues 
submitted  to  them  by  the  court,  for  tiie  reason 
that  said  Judgment  is  not  supported  by  the  evi- 
dence and  contrary  to  the  uw  and  the  evi- 
dence herein,  because  the  law  of  this  state  reg- 
ulating fraternal  insurance  fixes  the  order  of 
payment  of  benefits  in  the  absence  of  a  legal 
designatioa  by  the  insured,  and  tite  husband 
is  by  law  named  first,  and  before  eousin,  in 
order  in  the  destjaiatioa  by  the  statute;  and 
the  evidence  in  this  case  is  undisputed  and 
shows  the  following^  Tliat  the  said  defendant 
C.  F.  Carr  was  the  lawful  husband  of  the 
said  Freddie  Gardner  Oarr  at  the  time  of  her 
death;  that  the  said  Irene  Browning  was  a 
cousin  of  the  said  Freddie  Gardner  Carr;  that 
the  said  Freddie  Gardner  Oarr  never  did  make 
application  to  the  officers  of  the  lodge  or  local 
temple  for  a  benefit  certificate  naming  Irene 
Browning  as  the  benefidary;  that  t£e  said 
Freddie  Gardner  Carr  did,  after  her  marriage 
to  the  said  C.  F.  Carr,  make  application  to  the 
officers  of  the  temple  of  which  she  was  a  mem- 
ber for  a  benefit  certificate,  naming  her  hus- 
band, the  said  C.  F.  Carr,  as  her  beneficiary, 
and  tendered  the  50  cents  fee  for  same;  that 
there  was  not  at  any  time  a  benefit  cerdflcate 
iasned  by  said  lodge  to  the  said  Freddie  Gard- 
ner Carr,  naming  any  one  as  the  beneficiary 
of  her  insurance;  that  the  constitution  and  by- 
laws of  the  defendant  company  provide  that  the 
insurance  money  on  the  death  of  a  member  shall 
be  paid  to  the  person  or  persons  named  in  the 
benefit  certificate  of. the  deceaved  meaaber,  or 
to  such  persons  as  in  the  constitution  and 
by-laws  of  said  order  are  designated  benefi- 
ciaries and  in  the  order  named;  that  the  hus- 
band is  named  first  and  before  the  cousin  in 
order  ia  the  deaignatioa  hy  the  Mnstltution 


Digitized  by  ^OOQIC 


Tex.) 


OARR  ▼.  ORAITS  I/JDOE.  VHnTED  BROTHERS  OF  FRIENDSHIP 


513 


and  bylaws  of  defendant  company  of  the 
order  of  beneficiarlea;  that  the  constitution  and 
by-laws  of  defendant  company  provide  that  the 
contract  of  insnrance  of  a  member  shall  be 
•inied  bj  the  inanred  in  the  presence  of  the 
lodge  or  temple  before  it  ahall  be  valid,  and  in 
force,  and  that  the  insured  shall  pay  the  lodge 
SO  cents  for  a  benefit  certificate  before  the 
same  issoes,  and  that  said  certificate  shall  be 
signed  \>j  the  master  and  secretary  of  a  lodge 
and  the  princess  and  secretary  of  a  temple,  and 
shall  be  forwarded  to  the  Grand  Secretary  to 
be  copied  in  his  book;  that  the  last-named  pro- 
vision of  the  said  constitution  and  by-laws  were 
not  complied  with  by  the  said  Freddie  Gardner 
Carr  in  her  attempt  to  name  the  said  Irene 
Browning  the  benefidaty  of  her  insurance; 
that  none  of  die  other  provisions  of  the  constl- 
tntlon  and  by-laws  of  the  defendant  company 
were  compiled  with  by  the  said  Freddie  Gard- 
ner Carr  in  her  attempt  to  name  the  said  Irene 
Browning  as  her  beneficiary.  Under  the  above 
facts,  the  defendant  C.  F.  Carr  says  that  the 
plaintiffs  were  not  entitled  to  recover  herein 
as  a  matter  of  law." 

The  third  aasignmeiit  challenges  the  soffl- 
dency  of  the  evidence  to  ivstUy  the  rabmls- 
alaa  to  the  Jnry  of  special  Issne  No.  1  above 
aet  out.  Article  1,  §  2,  of  the  constitution 
and  by-laws  of  the  Grand  Lodge  of  the  U.  K 
F.  and  S.  M.  T.,  In  which  order  Freddie  I* 
Gardner  held  her  membership,  provides: 

"The  object  of  this  department  shall  be  to 
create  a  nud  for  which  •  *  •  there  shall 
be  paid  to  the  person  or  persons  named  in  the 
member's  certificate  of  membership  (whish  is 
here  termed  benefit  certificate)  as  beneficiary 
or  beneficiaries  snch  snm  or  snms  of  money  as 
mar  be  ascertained  by  the  board  of  managers 
under  the  provisions  of  article  8,  I  2,  of  these 
laws.  The  beneficiary  or  benefidaries  (except 
as  stated  in  sections  8  to  8,  indnsive,  of  this 
article)  shall  be  the  wife,  the  husband,  etc. 
[naming  the  order  of  beneficiaries]." 

Ckmtlnnlng,  the  article  and  section  pro- 
Ttdes: 

"The  name  or  names  of  the  beneficiary  or 
benefidaries  shall  be  written  in  every  benefit 
certificate  issued." 

Article  2,  I  1,  provides: 

"An  members  of  the  V.  B.  F.  and  S.  M.  T. 
in  good  standing  in  Texas  jurisdiction  shall 
be  and  are  hereby  made  holders  of  certificates 
of  membership  in  the  Texas  Mutual  Aid  De- 
partment of  the  U.  B.  F.  and  S.  M.  T.  But 
no  member  can  be  considered  In  good  standing 
until  the  sinking  fnnd  of  fifty  cents  has  been 
paid,  and  no  pMlcy  will  be  issued  until  it  is 
paid." 

Section  3  of  the  above  article  has  reference 
to  certificate  stipulations,  and  provides: 

"The  foUowing  conditions  shall  be  made  a 
part  of  every  beneficiary  certificate  and  shall 
be  binding  on  members,  beneficiary  or  benefi- 
daries of  this  order:    •    *    ♦ 

"Fifth.  This  certificate  must  be  signed  In  the 
presence  of  the  lodge  or  temple  by  the  insur- 
ed before  it  shall  be  valid  and  in  force. 

"Sixth.  Each  member  who  joins  after  Sep- 
tember 1,  1907,  shall  pay  fifty  cents  ($.50)  for 
policy  or  benefit" 

Article  8,  {.  4,  provides: 

"A  member  in  good  standing,  being  unmarried 
at  the  date  of  his  or  her  membership,  or  at 
the  date  of  bis  or  her  certificate,  and  who,  in 
his,  or  her  benefit  certificate  may  have  nam- 
ed, or  designated  some  person  or  persons  (other 
than  the  husband  or  the  wife)  as  in  section  2, 
art.  1,  provided,  and  who  thereafter  shall  be- 
come married,  he  or  she  may  have  Iiis  or  her 
benefit  certificate  so  changed  as  to  name  and 
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designate  his  wife  or  her  husband  as  the  bene- 
fidary  of  bis  or  her  choice,  and  unless  such 
change  shall  be  made  during  the  lifetime  of  the 
member,  the  amount  so  promised  by  this  or- 
der shall  be  paid  to  the  beneficiary  or  benefi- 
daries named,  or  to  those  entitied  to  the  same 
by  inheritance,  as  in  these  laws  prescribed  and 
provided." 

[3]  The  same  section,  continuing,  pre- 
scribes that  to  efTect  the  change  the  benefit 
oertlflcate  must  be  returned  to  the  Grand 
Secretary  with  the  desired  change  Indorsed 
thereon  and  pay  25  cents,  whereupon  the  old 
certificate  would  be  canceled  and  a  new  one 
naming  the  new  beneficiary  Inserted.  We 
think  we  need  not  quote  more  of  the  oonstl- 
tntlon  and  by-laws  of  the  order  to  show  the 
view  we  entertain.  It  is  quite  dear  that  the 
Grand  Lodge  constitution  and  by-laws  con- 
template that  a  benefit  certificate  should  be 
issued  to  the  Insured  in  which  the  benefi- 
ciary's name  should  be  Inserted,  and  that  it 
no  certificate  is  issued,  the  amount  of  In- 
surance due  on  the  death  of  the  insured 
would  be  paid  as  provided  in  article  2,  |  1, 
above  quoted,  that  is  to  the  wife,  the  hus- 
band, etc.,  in  the  order  named.  The  Jury 
found  that  Irene  Browning  was  named  as 
beneficiary  in  the  obligation  when  Freddie. 
Gardner  joined  the  lodge.  We  find  no  evi- 
dence to  support  this  finding.  The  issue  aa 
to  whether  any  benefit  certificate  was  ever 
issued  to  her  at  any  time  was  not  submitted 
to  the  jury.  Bat  assuming  that  the  issue 
submitted  necessarily  Included  the  finding 
that  one  was  issued  and  that  she  was  named 
as  the  beneficiary,  what  evidence  supports 
the  finding? 

[4]  Julia  McClelland  had  been  princess  of 
the  local  temple  for  ten  years,  including  the 
time  when  Freddie  Gardner  jctoad  the  order 
and  held  her  membership.  She  states,  among 
other  things,  that: 

"T^ere  never  was  a  certificate  issued  to  Fred- 
die Gardner.  So  far  as  I  Imow  she  never  call- 
ed for  a  certificate  before  she  married  O.  F. 
Carr.  Yes,  we  had  plenty  of  certificates  at 
the  time  she  joined." 

Witness  talked  with  her  bodi  before  and 
after  her  marriage  as  to  who  would  be  her 
beneficiary.  Before  her  marriage  her  Inten- 
tion was  to  make  Irene  Browning  the  bene- 
ficiary, and  after  marriage  she  expressed 
her  wish  in  the  open  session  of  the  lodge  to 
make  her  husband  her  beneficiary.  At  that 
time  the  lodge  had  no  blank  certificates,  and 
never  had  any  previous  to  her  death. 

£}stella  Neely,  the  recording  secretary  of 
the  local  temple,  was  a  member  when  Fred- 
die Gardner  joined  and  during  her  memt>er- 
ship.    She  said: 

"Freddie  Gardner  never  did  have  a  benefit 
certificate  issued  to  her.  •  •  •  I  never  did 
hear  her  say  whom  she  wanted  as  her  benefl- 
dary  until  after  she  married.  The  first  time 
I  heard  her  say  anything  about  her  benefidai7 
was  on  the  20tii  day  of  July,  1914.  when  she 
came  before  the  lodge  and  stated  that  she 
wanted  her  hnsband,  C.  F.  Carr,  to  be  her  ben- 
efidary.  The  reason  we  did  not  make  out  a 
certificate  then  was  because  we  did  not  have 
any  blank  certificates  at  that  time;    they  liaa 
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not  come.  The  next  time  abe  mentioned  her 
beneficiary 'to  me  wai  some  time  after  that,  I 
think  the  next  lodge  da;:  she  came  to  me  at 
the  foot  of  the  stairs  which  lead  np  to  the  lodge 
room  and  handed  me  60  cents,  and  told  me  to 
:et  her  a  certificate  and  fix  it  np  with  her  hns- 
and  as  beneficiary.  We  had  no  lodge  meeting 
that  night,  and  I  handed  her  back  the  50  cents. 
I  told  her  that  as  soon  as  the  certificates  came 
I  would  let  her  know.  Freddie  Gardner  died 
November  9,  1914,  and  at  the  time  of  her  death 
she  had  no  certificate;  I  never  spoke  to  her 
again  about  it  after  she  offered  me  the  50  cents 
because  the  blank  certificates  never  came,  and 
we  have  never  yet  received  them." 

Irene  Browning  testified: 

"I  knew  Freddie  L.  Gardner  daring  her  life- 
time. She  was  my  cousin.  •  *  •  Yes,  Fred- 
die told  me  before  she  joined  the  order  that 
she  was  going  to  make  me  her  benefidary.  She 
also  told  me  after  she  joined  that  she  had  made 
me  her  benefidary.  She  often  told  me  that  I 
would  get  her  insurance  money  in  case  she 
sbonld  die.  No,  she  never  did  have  a  benefit 
certificate.  •  •  •  No,  I  am  not  a  member  of 
that  lodge.  No,  Freddie  did  not  have  a  certifi- 
cate in  which  I  was  named  aa  benefldaty." 

Thomas  Browning  testified: 
"I  heard  BVeddie  Gardner  say  several  times 
that  she  had  made  Irene  her  beneficiary." 

Paragraph  4  ot  plaintiff's  original  answer, 
quoted  and  discussed  Under  a  former  assign- 
ment, wag  offered  as  an  admission  or  declara- 
tion of  the  fact  there  stated.  The  evidence 
In  explanation  of  .the  admission,  we  think 
quite  sufficient  to  destroy  the  probative  force 
of  the  admission.  F^mn  the  evidence  quoted 
above,  and  that  was  all  the  evldenoe  offered 
on  the  Issue  aa  to  whether  a  benefit  certificate 
was  ever  issued  to  Freddie  L.  Gardner  Carr 
before  and  after  her  marriage,  we  necessarily 
conclude  that  a  benefit  certificate  was  never 
issued  to  Freddie  Gardner  in  which  Irene 
Browning  was  named  as  beneficiary.  If  it 
could  be  said  that  a  parol  declaration  of  a 
member  of  a  fraternal  beneficiary  association 
indicating  the  name  of  the  desired  beneficiary 
is  sutUdent,  it  would  also  be  true  that  the 
name  of  that  beneficiary  could,  in  like  man- 
ner, be  changed  and  another  be  substituted, 
and  by  such  methods  the  constitution  and  by- 
laws of  the  organization  would  be  set  at 
naught,  and  the  association  could  never  know 
to  whom  It  would  owe  the  insurance  benefit. 
Unless  the  matter  Is  controlled  by  the  stat- 
ute of  this  state  hereinafter  referred  to,  it 
might  be,  as  said  by  the  Appellate  Ck)urt  of 
Illinois,  In  Royal  League  v.  Kolin,  169  lU. 
App.  646,  it  was  within  the  power  of  Freddie 
Gardner  to  have  named  Irene  Browning  as 
beneficiary,  and  to  have  made  a  new  desig- 
nation as  her  beneficiary  If  she  had  chosen 
to  do  so.  But  this  she  neglected  and  failed 
to  do.  The  'statements  which  she  Is  shown 
to  have  made  as  to  who  would  receive  the 
benefit  upon  her  death  were  immaterial  and 
irrelevant,  and  cannot  be  considered  In  deter- 
mining the  beneficiary.  Such  parol  declara- 
tions do  not  constitute  a  legal  designation 
of  the  fund,  made  in  the  manner  provided 
therefor  In  the  laws  of  the  order.     Grand 


Lodge,  A.  O.  U.  W.,  V.  Edwards  et  aL,  111 
Me.  359,  89  Aa  147. 

[5]  It  is  our  opinion  that  in  the  absence  of 
any  benefit  certificate,  the  payment  of  tbe 
death  benefits  should  be  made  to  appellant, 
as  provided  by  the  laws  of  tbe  order  above 
quoted  and  article  4832,  Revised  Civil  Stat- 
utes of  this  Btate^  1911.  That  article  pro- 
vides: 

"The  payment  of  deatb  benefits  shall  be  con- 
fined to  wife,  husband,  rehitive  by  blood  to  the 
fourth  degree  ascending  or  descending,  •  •  • 
or  a  person  or  persons  dependent  upon  the 
member:  Provided,  that,  if  after  the  issuance 
of  the  original  certificate  the  member  shall 
become  dependent  upon  the  charity  of  an  indi- 
vidual or  of  an  institutioa,  be  shall  have  the 
privilege  with  the  consent  of  the  association, 
to  make  such  individual  or  institution  his  ben- 
eficiary. Within  the  above  restrictions,  each 
member  shall  have  the  right  to  designate  his 
beneficiary,  and,  from  time  to  time,  nave  the 
same  changed  in  accordance  vrith  the  laws, 
rules  or  regulations  of  the  association;  and 
no  benefidanr  shall  have  or  obtain  any  vested 
interest  in  the  said  benefit  until  the  same  has 
become  due  and  payable  ui>on  the  death  of 
•  •  •  said  member:  Provided,  that  any  as- 
sociation may,  b^  its  laws,  limit  the  scope  of 
benefidaries  witmn  the  above  classes."  Grand 
Lodge,  etc.,  v.  Mackey,  104  S.  W.  907. 

The  assignments  3  and  4  are  sustained,  and 
the  case  is  reversed  and  here  rendered  for 
appellant  on  his  cross-action. 


OVERTON  T.  FIRST  TEXAS  STATE  INS. 
OO.     (No.  7236l)* 

(Court  of  Civil  Appeals  of  Texas,    Galveston. 

Oct  81,  1916.     Rehearing  Denied 

Nov.  28.  1916.) 

1.  Pbinoipai.  Airo  AosHT  9=9124(3)— LlABiu- 
TiES  TO  Thibd  Persons— Action— Dibxo- 
TioN  or  Vebdict. 

In  an  action  by  a  subscriber  for  stock  of  an 
insurance  company  to  recover  the  amount  paid 
for  the  stock  with  interest,  pursuant  to  a  con- 
tract alleged  by  the  plaintiff  to  have  been  made 
by  the  stockbroker  who  sold  the  stock,  where 
there  was  no  proof  of  the  broker's  authority  to 
make  a  contract  for  the  return  of  the  price,  ex- 
cept the  introduction  in  evidence  of  the  answer, 
alleging  that  the  agent  was  not  the  agent  of  de- 
fendant authorized  to  make  such  an  agreement, 
and  that  the  agent  sold  the  stock  in  question  to 
plaintiff,  and  plaintiff  signed  the  written  agree- 
ment of  purchase,  and  this  contract  was  sub- 
mitted to  defendant  and  accepted  by  it,  and  filed 
by  it,  a  verdict  was  properly  directed  for  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Prindpal  and 
Agent,  Cent.  Dig.  |  724;   Dec.  Dig.  «s9l24(3).] 

2.  PaiNoiPAr.  AND  Agewt  9=»119(1),  148(1)-' 
LiABiLrrzES  to  Thibd  Pkbsonb — Aothobitt 
OF  Aqent^Bubden  of  Pboof. 

A  party,  dealing  with  an  agent,  is  bound  at 
his  peni  to  ascertain,  not  only  the  fact  of  the 
agency,  but  the  extent  of  the  agent's  powers, 
and  in  case  either  is  controverted,  the  burden 
is  upon  him  to  establish  it. 

[Ed.  Note. — For  other  cases,  see  Prindpal  and 
Agent.  Cent  We.  H  891,  MS,  898,  399.  401, 
634,  652;   D«!.  Dig.  «=>119(1),  148(1).] 

3.  Pbinoipal  and  Aoent  «=>  101(1)  —  LlABtL- 
iTT  of  Thibd  Pkbsons  —  Authokitt  of 
Agent — Appabbnt  Authobitt. 

In  the  absence  of  facts  or  drcumstances 
known   to  a  party   dealing  with   an   agent  on 
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arhicfa  he  relied  and  wUch  tended  to  show  that 
the  agent  waa  clothed  with  the  apparent  au- 
thority to  make  the  contract  in  question,  the 
doctrine  of  apparent  authority  to  make  the 
contract  does  not  apply. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  {$  2S6,  3S0,  846;  Dee. 
Dig.  «=3lOia).] 

Appeal  from  District  Ckmrt,  Harris  Coun- 
ty; J.  W.  Woods,  Special  Judge. 

Action  by  T.  Y.  Orerton  agaitist  the  First 
Texas  State  Insurance  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 

Atkinson,  Graham  &  Atkinson,  of  Houston, 
for  appellant  Baker,  Botts,  Parker  &  Oar- 
wood  and  J.  O.  ^wnes,  Jr.,  all  of  Houston, 
tor  appellee. 

McMEANS,  J.  On  June  21,  1911,  appel- 
lant, Overton,  subscribed  for  fire  shares  of 
the  capital  stock  of  the  appellee  First  Texas 
State  Insurance  Company,  and  paid  $250  in 
cash,  and  agreed  to  make  five  additional  pay- 
ments of  $150  each,  making  a  total  of  $1,000. 
The  subscription  contract  was  in  writing, 
and  was  obtained  by  a  stockbroker  named 
Christian,  who  was  authorized  by  appellee 
to  sell  Its  stock.  The  subscription  contract 
was  forwarded  to  the  appellee  and  accepted 
by  It  on  June  SO,  1911.  Thereafter  appellant 
made  the  additional  payments  as  agreed,  and 
became  the  owner  of  the  stock.  Thereafter 
appellant  filed  this  suit  against  the  Insurance 
company,  alleging  in  effect  that  Christian, 
who  sold  blm  the  stock,  agreed  that  if  he, 
the  appellant  l>ecame  dissatisfied  with  his 
purchase,  the  company  would  repay  to  him 
the  amonnt  he  had  paid  therefor  at  any  time 
after  one  year  from  the  date  of  the  contract, 
with  interest  thereon  at  the  rate  of  10  per 
cent  per  annum.  He  further  alleged  that 
after  one  year  from  the  date  of  the  contract 
he  had  become  dissatisfied  with  his  purchase, 
and  had  tendered  the  stock  to  the  company, 
and  demanded  of  it  the  sum  he  had  paid 
therefor,  and  interest  and  that  this  demand 
had  been  refused.  He  further  alleged,  in 
substance,  that  be  relied  on  the  statements 
made  by  Christian,  and  believed  them  to  be 
true,  and  believed  that  the  insurance  compa- 
ny would  repurchase  the  stock  in  the  contin- 
gency mentioned,  and  that  had  be  not  so  be- 
lieved, he  would  not  have  purchased  the 
stock,  and  would  not  have  paid  therefor.  He 
further  alleged  that  when  the  Insurance  com- 
pany, through  Christian,  made  such  represen- 
tations to  blm,  it  had  no  intuition  of  carry- 
ing .them  out,  but  made  the  representations 
with  the  fraudulent  purpose  of  obtaining  the 
appellant's  money.  He  tendered  the  stock  to 
appellee,  and  prayed  for  a  recovery  against 
appellee  for  $1,000  and  10  per  cent  per  an- 
num Interest  thereon.  Appellee  answered, 
denying  that  It  or  any  i>erson  authorized  to 
act  for  it  had  made  any  contract  with  the 
appellant  to  repurchase  the  stock  in  question 
as  alleged  by  appellant,  and  denying  that 
the  contract  sued  on  was  made  by  it  or  Its 


duly  authorized  agent  It  ftnfhw  denied 
that  It,  or  any  agent  authorized  to  represent 
It,  was  guilty  of  any  fraud  or  improper  con- 
duct in  dealing  with  the  appellant  Plead- 
ing its  def»i8e  afilrmatively  appellee  alleged: 
"In  1911  a  majority  of  the  stockholders  of 
this  insurance  company  authorized  an  Increase 
of  the  capital  stock  of  the  company.  That  the 
plaintiff,  T.  V.  Overton,  subscribed  for  five 
shares  of  the  new  or  increased  capital  stock  of 
the  company  at  the  rate  of  $200  per  share,  or 
a  total  of  $1,000.  Said  subscription  and  agree- 
ment to  purchase  said  five  shares  of  stock  were 
embraced  in  a  written  contract  dated  June  21, 
1911,  the  original  of  which  contract  will  be 
introduced  upon  a  trial  of  this  case.  That  the 
entire  agreements  between  the  parties  to  this 
suit  were  embraced  in  said  written  contract 
Mr.  Ciiristian  (whom  the  plaintiff  claims  was 
an  agent  of  the  defendant  company)  was  not 
the  agent  of  the  defendant,  duly  auUiorized  to 
make  any  promise  or  statement  such  as  the 
plaintiff  contends  for  and  had  no  authority 
whatever  from  the  defendant  to  make  any  agree- 
ment with  the  plaintiff,  by  tlie  terms  of  which 
the  defendant  should  repurchase  the  stock  with 
interest  That  said  Christian  was  a  stockbro- 
ker, and  was  not  authorized  by  the  defendant  to 
sell  this  or  any  stock  upon  the  terms  and  condi- 
tions that  the  plaintifl  has  alleged.  Tliat  said 
Christian  sold  the  stock  in  question  to  the  plain- 
tiff, and  the  plaintiff  signea  the  written  agree- 
ment or  contract  with  reference  to  the  stock 
hereinabove  mentioned,  and  this,  contract  was 
submitted  to  the  defendant  and  accepted  by  it 
and  signed  b/  it  Said  writtoi  contract  con- 
tains none  oi  the  agreements  and  stipulations 
now  contended  for  by  plaintiff,  and  this  de- 
fendant had  no  knowledge  and  no  notice  of  any 
such  promises  or  agreements,  if  they  were  made 
(whicn  is  not  adimtted,  but  denied),  and  tliis 
defendant  issued  the  stock  to  the  plamtiff,  rely- 
ing upon  said  written  contract" 

After  appellant  had  Introduced  all  his  evi- 
dence and  rested  his  case,  the  appellee  moved 
the  court  to  strike  out  and  exclude  all  the 
testimony  offered  by  him,  which  was  granted, 
whereui)on  the  court  peremptorily  instructed 
the  jury,  selected  tx>  try  the  case,  to  return  a 
verdict  for  the  appellee,  which  was  done,  and 
thereuiwn  a  Judgment  was  accordingly  en- 
tered for  appellee,  from  which  the  appellant, 
Overton,  has  appealed. 

All  of  appellant's  assignments  of  error 
complain  of  the  action  of  the  court  in  ex- 
cluding the  evidence  ofTered  by  him  and  in 
instructing  a  verdict  for  the  appellee^  The 
evidence  excluded  was  the  testimony  of  ap- 
pellant and  that  of  his  witness,  Ned  Jame- 
son.   Appellant  testified: 

"When  Christian  offered  the  stock  to  me,  I 
told  him  I  Imew  nothing  about  such  stuff  as 
that,  such  as  investing  in  insurance  companies, 
and  he  said  that  stock,  it  was  not  going  to  be 
reissued,  would  not  be  reissued,  and  that  if  1 
was  dissatisfied  with  the  stock  after  I  had  paid 
for  it,  then  one  year  afterwards  that  he  would — 
that  the  company  would— return  the  money  paid 
in  and  take  up  the  stock,  with  lO.per  cent  in- 
terest" 

He  further  testified:  ' 

"When  Ctiristian  made  the  i>romiae  to  me 
that  I  have  detailed  about  getting  my  money 
back,  I  believed  it.  I  would  not  have  taken  that 
stock  and  paid  that  money." 

The  witness  Ned  Jameson  testlfled  that  he 
was  present  and  heard  the  conversation  be- 
tween  Overton   and   Christian,'  and  heard 
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Cbrlstlan  tell  Overton  tbat  If  be  was  not 
Batlsfled  with  the  company  In  12  months,  he 
oonld  draw  his  money  ont'  and  get  8  jper 
cent.  Interest  thereon,  and,  farther,  that 
Christian  made  the  same  proposition  to  wit- 
ness on  the  same  day  he  made  It  to  Overton. 
As  showing  the  authority  of  Christian  to 
make  the  contract  sued  on,  the  appellant  In- 
troduced in  evidence  a  part  of  the  answer 
of  appellee.  Ttie  portion  of  the  answer  re- 
lating to  the  authority  of  Christian  is  as  fol- 
lows: 

"Mr.  Christian  (whom  the  plaintiff  daims  was 
an  agent  of  the  defendant  company)  was  not 
the  agent  of  the  defendant,  duly  authorized  to 
make  any  promise  or  statement  such  as  the 
plaintiff  contends  for,  and  had  no  authority 
whatever  from  the  defendant  to  make  any  agree- 
ment with  the  plaintiff,  by  the  terms  of  wliich 
the  defendant  should  repurchase  the  stock  with 
interest;  that  said  Christian  was  a  stockbro- 
ker, and  was  not  authorized  by  the  defendant  to 
sell  this  or  any  stock  upon  the  terms  and  condi- 
tions that  the  plaintiff  has  alleged ;  that  said 
Cbristisn  sold  the  stock  in  question  to  the  plain- 
tiff, and  the  plaintiff  signed  tbe  written  agree- 
ment or  contract  with  reference  to  the  stock 
hereinabove  mentioned,  and  this  contract  was 
submitted  to  the  defendant  and  accepted  by  it 
and  signed  by  it." 

[1]  No  effort  was  made  by  appellant  to 
prove  that  Christian  had  authority  from  the 
appellee  to  make  a  contract  binding  it  to  re- 
pay to  the  appellant  the  amount  he  had  paid 
for  the  stock,  and  interest,  other  than  by  tbe 
recitals  in  the  answer  above  copied,  and  no 
proof  was  adduced  to  show  that  the  appellee 
at  the  time  It  received  the  payments  for,  and 
Issued,  the  stock,  had  any  notice  or  knowl- 
edge that  Christian  had  made  representa- 
tions In  the  regard  alleged  by  appellant 

In  view  of  the  state  of  the  proof  we  think 
the  court  properly  Instructed  a  verdict  in  fa- 
vor of  the  appellee,  and  If  an  error  was  oth- 
erwise committed  in  excluding  the  testimony 
referred  to,  it  was,  we  think,  wholly  imma- 
terial. 

[2, 3]  A  party  dealing  with  an  agent  is 
bound,  at  his  peril,  to  ascertain,  not  only  the 
fact  of  the  agency,  but  the  extent  of  the 
agent's  powers,  and  In  case  either  is  contro- 
verted, the  burden  of  proof  is  upon  him  to 
establish  it  Baker  v.  Machinery  Co.,  84  S. 
W.  661;  Morton  V.  Morris,  27  Tex.  Civ.  App. 
262,  66  S.  W.  97;  Story,  Ag.  210,  211;  Connor 
V.  Bank,  156  S.  W.  1092.  The  authority  of 
the  agent,  Christian,  to  make  a  contract 
with  Overton,  binding  the  company  to  repur- 
diase  the  stock  was  denied  by  the  appellee, 
and  the  only  proof  of  snch  agency  offered 
by  appellant  was  that  part  of  the  appellee's 
answer  which  showed  that  Christian  had  no 
such  authority.  Again,  there  was  no  proof 
to  authorize  the  application  of  the  doctrine 
of  apparent  authority  of  Christian  to  make 
the  contract,  which  doctrine  is  founded  on 
the  law  of  estoppel,  because  there  was  no 
proof  of  facts  or  circumstances  known  by 
Overton,  and  upon  which  be  relied,  that  tend- 
ed to  show  that  Christian  was  clothed  with 


the  apparent  anthorlty  to  make  tbe  contract 
in  question.  As  said  in  Cleveland  v.  Hous- 
t<»  Sporting  Goods  Store,  166  S.  W.  912: 

"The  doctrine  in  relation  to  agency  by  estop- 
pel does  not  apply  unless  the  person  dealing 
with  the  pretended  agent  and  invoking  the  doc- 
trine reUed  upon  was  misled  by  his  apparent 
authority,  or,  in  other  words,  unless  ne  was 
misled  by  the  representation  or  conduct  of  the 
alleged  principal  He  must  have  been  actually 
misled  and  induced  to  act  to  his  prajudice  by 
reason  of  the  principal's  condnct;  he  having 
on  his  part  exercised  due  dlligmce  to  ascertain 
the  truth.    Clark  &  Skyles,  Agency,  p.  148." 

In  consideration  of  the  foregoing  we  bav* 
concluded  that  the  conrt  did  not  err  In  giv- 
ing tbe  peremptory  instruction  complained 
of,  and  the  judgment  of  the  conrt  below  la 
therefore  affirmed. 

Affirmed. 


EQUTTABLB  LOAN  SOa  t.  TATLOB  BROa 
JBWELEY  CO.    (No.  7249.) 

(Oonrt  of  Oivil  Appeals  of  Texas.     Oalveston. 

Nov.  10,  1916.    Behearing  Denied 

Nov.  28,  1916.) 

OSATnCL  MOBTGAOKS  «=3226(2)  —  SAI.X  OV 
MOBTOACIKD  Pbopebtt— LiABiLrrr. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  6660,  prohibituig  sale  or  removal  of  mort- 
gaged personalty  from  the  county,  and  because 
all  persons  are  presumed  to  have  notice  of  a  re- 
corded chattel  mortgage,  tbe  pledgee  of  a  ring 
for  a  loan  to  chattel  mortgagor  of  the  same,  on 
sale  of  the  ring  on  the  mortgagor's  default  to  a 
person  outside  the  county,  U  liable  as  for  conver- 
sion. 

[Ed.  Note.— For  other  eases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  468-470;  Dee.  Dig.  «=> 
225(2).] 

Appeal  from  Harris  County  Oonrt,  at  lAw; 
O.  O.  Wren,  Jndge. 

Action  by  Taylor  Bros.  Jewelry  Company 
against  the  Equitable  Loan  Society  and  W. 
W.  McDonald.  The  emit  was  dismissed  as 
to  McDonald,  and  from  Judgment  for  plain- 
tiff the  remaining  defendant  appeals.  Af- 
firmed. 

Socbat  &  Lipper,  of  Houston,  for  appel- 
lant   H.  T.  Chew,  of  Houston,  for  appellee. 

LANE^  J.  This  suit  was  instituted  by 
Taylor  Bros.  Jewelry  Company,  aiqpellee, 
against  the  Equitable  Loan  Society,  appel- 
lant, and  W.  W.  McDonald,  and  in  its  peti- 
tion alleges  that  on  tbe  Ist  day  of  Ansust, 
1914,  W.  W.  McDonald  was  Indebted  to  It 
in  the  sum  of  $330 ;  that  to  secure  the  pay- 
ment of  said  debt  said  McDonald  made,  ex- 
ecuted, and  delivered  to  appellee  a  mortgage 
on  a  certain  diamond  ring,  which  said  mort- 
gage was  duly  registered,  as  required  by 
law,  on  the  4tb  day  of  August  1914;  that 
while  said  McDonald  still  owed  appellee 
$247.10  Of  said  Indebtedness  and  while 
said  mortgage  was  still  a  valid  subsist- 
ing unsatisfied  lien  upon  said  diamond  ring, 
appellant  obtained  i>os8eS8ion  of  said  ring, 
sold  the  same  to  a  nonresident  of  this  state 


4s»FDr  other  oasea  see  same  topic  aud  KBT-NUMBER  in  all  Key-Numbered  DlgeiU  and  Indexes 
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and  thereby  converted  and  placed  Cbe  same 
beyond  the  reach  of  appellee,  without  Ita 
consent,  to  Its  damage  In  the  sjim  of  1247.10, 
for  vrhlch  It  prayed  Judgment 

Appellant,  one  of  the  defendants  In  the 
lower  court,  answered  and  say  that  on  the 
8th  day  of  April,  1915,  It  was  engaged  In  the 
business  of  a  pawnbroker;  that  it  was  regu- 
larly licensed  as  such,  and  that  it  is  still 
such;  that  on  said  8th  day  of  April,  1016,  It 
did  sell  to  one  R.  Levy  a'  certain  diamond 
ring  for  $135  In  the  manner  and  fbrrn  as  re- 
quired by  law  of  pawnbrokers,  which  said 
ring  bad  theretofore  been  pledged  to  it  by 
W.  W.  McDonald  for  a  loon  of  $126;  that  it 
does  not  admit  or  deny  tliat  said  ring  so 
sold  by  it  to  Lery  was  the  ring  mortgaged 
by  McDonald  to  appellee ;  that  if  it  was  the 
ring  upon  which  appellee  held  a  lien  appel- 
lant Iiad  no  notice  of  the  existence  of  such 
lien;  that  said  ring  was  of  the  value  of  $126, 
and  no  more.  And  in  conclusion  appellant 
says  that  it  did  not  convert  any  property 
upon  which  appellee  held  a  lien,  that  it  only 
sold  whatever  right  or  title  It  had  acquired 
by  the  law  of  this  state  governing  pawnbro- 
kers, and  that  in  so  doing  it  did  not  act  in 
derogation  of  any  of  the  rights  of  appellee, 
and  that  it  did  not  know  of  any  claim  of  ap- 
pellee, and  that  appellee  did  not  notify  it  of 
any  such  claim  until  long  after  said  ring  was 
regularly  sold;  that  said  sale  was  made  in 
legal  manner,  and  tliat  said  ring  was  sold 
for  a  reasonable  sum.  It  being  admitted 
that  W.  W.  McDonald  was  insolvent,  he  was 
dismissed   from   the  suit. 

The  cause  was  tried  by  the  court  without 
a  Jury,  and  Judgment  was  rendered  In  favor 
of  appellee  against  appellant  for  the  sum  of 
$247.10.  From  such  Judgment  the  Equitable 
Loan  Society  has  appealed. 

The  undisputed  evidence  shows  that  W.  W. 
McDonald  was  indebted  to  appellee  oa  An- 
gust  1, 1914 ;  tliat  he  gave  api>eUee  a  mortgage 
on  the  ring  in  question  at  that  time;  tliat  said 
mortgage  was  duly  registered  as  r^uired  by 
law  on  the  4th  day  of  August,  1914;  that 
there  was  still  due  and  unpaid  on  said  In- 
debtedness of  McDonald  to  appellee  the  sum 
of  $247.10  at  the  time  this  suit  was  brought ; 
tliat  said  mortgage  at  that  time  was  a  valid, 
subslsUng,  unsatlsfled  lien  on  said  ring; 
that  prior  to  the  8th  day  of  April,  1916,  ap- 
pellant loaned  McDcmald  $126,  and  took  the 
ring  in  question  in  pawn  to  secure  the  pay- 
ment of  said  loan;  that  McDonald  made  de- 
fault in  the  payment  of  said  loan,  and  that 
on  the  8th  day  of  April,  1915,  appellant,  aa 
a  licensed  pawnbroker,  sold  said  ring  to  one 
B.  Levy,  a  resident  of  New  York,  for  $126, 
after  advertising  the  same  in  manner  and 
form  as  required  by  law  relative  to  pawn- 
brokers, and  that  appellant  thereafter  in 
proper  time  made  proper  report  of  such  sale 
as  required  by  law  of  pawnbrokers,  and  that 
all  tbeproceeds  of  such  sale  were  applied  to 


tlie  payment  of  the  loan  made  by  appellant 
to  McDonald  and  costs  incident  to  such  sale. 

Appellant  contends,  however,  that  the  Judg- 
ment rendered  against  it  on  the  matters  al- 
leged and  facts  proven  is  not  supported  by 
the  law  of  this,  state,  for  the  reascm  that 
when  any  person  procures  a  loan  from  a 
pawnbroker  and  places  a  pledge  In  the  pos- 
session of  such  pawnbroker  to  secure  such 
loan,  and  thereafter  the  pawnbroker  sells 
such  pledge  in  manner  and  form  as  required 
by  law  relating  to  pawnbrokers,  such  pawn- 
broker sells  only  his  Interest  in  the  pledge, 
and  does  not  sell  in  denial  of  the  rights  of 
the  holder  of  a  prior  mortgage  on  the  prop- 
erty pledged  and  sold,  although  said  mort- 
gage was  properliy  registered  before  the 
pawnbroker  took  such  property  in  pledge; 
that  such  pawnbroker  sells  and  the  purchaser 
buys  only  such  rights  In  the  property  sold 
as  the  pledgee  and  pawnbroker  had,  and 
therefore  the  purchaser  buys  subject  to  the 
prior  lien  and  such  sale  by  the  pawnbroker 
does  not  constitute  a  conversion  of  the  prop- 
erty sold  by  the  pawnbroker.  In  support  of 
It^  contention  appellant  cites  us  to  Wootton  v. 
Wheeler,  22  Tex.  838 ;  Robinson  Bros.  &  C«. 
V.  Veal,  1  White  &  W.  Civ.  Cas.  Ct.  App.  | 
311;  Raysor  v.  Reld  &  Smith,  66  Tex.  266; 
Sparks  v.  Pace,  60  Tex.  298;  and  Gammage 
V.  SUliman,  2  Wlllson  Civ.  Cas.  Ct.  App.  g  14. 

By  an  examination  of  the  cases  cited  It 
will  be  seen  that  the  causes  of  action  declared 
upon  therein  arose  prior  to  the  passage  of 
article  6660,  Revised  Civil  Statutes  of  tills 
state  (passed  in  1870),  which  provides  that  no 
person  making  a  mortgage  shall  remove  the 
property  mortgaged  out  of  the  county,  nor 
sell  or  dispose  of  the  same  without  the  con- 
sent of  the  mortgagee,  and  in  case  of  any 
violation  of  the  provisions  of  such  article 
the  mortgagee  shall  be  entitled  to  the  posses- 
sion of  the  property  and  to  have  the  same 
then  sold  for  the  payment  of  his  debt,  wheth- 
er due  or  not. 

The  cases  cited  by  appellant  tend  to  sap-' 
port  its  contention,  but  we  do  not  think  they 
will  apply  to  the  facts  of  the  present  case 
since  the  enactment  of  the  article  of  the 
statute  mentioned  and  especially  in  view  of 
the  fact  that  the  mortgage  given  by  McDon- 
ald to  appellee,  among  other  things,  contained 
the  following: 

"I  agree  that  I  will  use  said  property  care- 
fully, and  that  I  will  not  sell,  hypothecate,  mort- 
gage,  or  difipose  of  the  same,  nor  suffer  it  to  be 
removed  beyond  the  confines  of  Harris  county, 
Texas,  or  to  pass  out  of  my  control  and  posses- 
sion." 

A]K>eIlant  is  charged  with  tfie  knowledge 
of  the  law,  and  it  had  constructive  knowl- 
edge of  the  registered  mortgage  held  by  ap- 
pellee, and  of  its  provisions,  and  cannot  be 
heard  to  say  that  It  had  no  such  knowledge. 
Having  such  knowledge  at  the  time  it  took 
possession  of  said  ring,  and  at  the  time  it 
disposed  of  the  same  to  Levy,  a  nonresident 
of  Harris  county,  and  thereby  openly  violat- 
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ed  tbe  rights  of  appellee  as  expressed  In  botb 
the  article  mentioned  and  the  terms  of  the 
mortgage,  it  should  be  held  to  have  converted 
said  property  to  its  own  nse. 

The  decisions  of  our  courts  rendered  since 
the  passage  of  article  5660  in  1879  are  against 
the  contention  of  appellant,  and  support  the 
judgment  of  the  trial  court.  Buffalo  Pitts 
Co.  V.  Stringfellow-Hume  Hdw.  Co.,  61  Ter. 
ClT.  App.  49,  129  S.  "W.  1161;  Fonts  v.  Ayres, 
11  Tex.  av.  App.  388,  32  S.  W.  436;  Bailey 
V.  Culver,  175  S.  W.  1083;  Nunn  v.  Padgitt, 
161  S.  W.  921;  Adams  v.  Johnson,  51  Tex. 
Civ.  App.  583,  113  S.  W.  176;  ScaUng  v.  First 
Nat.  Bank,  39  Tex.  Civ.  App.  154,  87  S.  W. 
715,  and  cases  cited.  Writ  of  error  refused, 
Lowe  T.  Wing,  56  Wis.  31,  18  N.  W.  892; 
Hunter  v.  Abematby,  188  8.  W.  269;  West- 
ern Mortg.  Co.  V.  Shelton,  8  Tex.  Civ.  App. 
650,  29  S.  W.  494. 
In  the  last  case  dted  tbe  court  says: 
"We  believe  the  view  of  tbe  law  entertained 
by  the  court  below  (same  as  here  contended  for 
by  appellant)  as  expressed  in  this  charge  would 
have  been  correct  previous  to  the  adoption  of  our 
chattel  mortgage  statute  in  1879,  in  the  absence 
of  a  special  provision  in  the  contract  prohibiting 
tfuch  sale;  but  it  will  be  observed  that,  both  by 
tbe  terms  of  the  mortgage  contract  in  this  case 
and  by  the  act  of  1879,  such  disposition  of  the 
mortgaged  property  was  prohibited." 

We  find  no  error  In  the  trial  of  this  case 
In  the  court  below,  and  therefore  the  Judg- 
ment therein  rendered  is  affirmed. 

Affirmed. 


HOUSTON  BELT  &  TERMINAL  RT.  CO.  v. 
HAKDIN  LUMBER  CO.  (No.  7220.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct  18,  1916.    Rehearhig  Denied 

Nov.  23,  1916.) 

1.  Railroads  «=»350(13)— Action  fob  Colli- 
sion—Contbibutoby  Nbqligence— Taking 
Case  fbom  Juby. 

In  an  action  against  railroad  for  damages  to 
an  automobile  from  a  collision,  the  evidence 
to  have  authorized  the  court  to  taie  the  plain- 
tiff's contributory  negligence  from  the  jury  must 
have  been  such  that  there  was  no  room  for  ordi- 
nary minds  to  differ  as  to  the  conclusion  to  be 
drawn  from  it 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1166;  Dec.  Dig.  <S=3350(13).] 

2.  Appeal  and  Ebbob  «3»1001(1)— Qttxstion 
OF  Fact— Vebdict. 

A  finding  of  the  jury  upon  testimony  that 
warranted  it  is  conclusive  upon  the  Court  of  Civil 
Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S{  3928-3933;  Dec.  Dig.  «=» 
lOOl(i).] 

3.  Railboads  <S=>350(33)— Damage  fbou  Col- 
lision—Question HOa  JlJBT— DiSCdVERBO 
Pebil. 

In  an  action  against  a  railroad  to  recover 
damages  to  an  automobile  from  a  collision  with 
defendant's  locomotive,  held,  on  the  evidence, 
that  the  trial  court  did  not  err  in  submitting  the 
issae  of  plaintiff's  discovered  peril  to  the  jury. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1191;  Dec  Dig.  €=»350(33).] 


4.  TbIAX  «=»266{1)— iNBTBUCTIONa— Reqtjebt. 
Where  the  charge  was  correct  as  far  as  it 
went,  the  defendant,  if  desirhig  a  fuller  charge 
upon  the  question  presented,  should  have  re- 
quested such  instruction  by  a  special  charge, 
and,  where  it  did  not  do  so,  its  assignments  of 
error  thereon  could  not  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  628,  633;   Dec  Dig.  «=»256(l).l 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge. 

Action  by  the  Hardin  Lumber  Company 
against  the  Houston  Belt  &  Terminal  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Andrews,  Streetman,  Burns  &  Logue,  and 
W.  tk  Cook,  all  of  Houston,  for  appellant 
Gill,  Jones  &  Tyler  and  Hu^  Potter,  all  of 
Houston,  for  appellee. 

McMEANS,  J.  The  Hardin  Lumber  Com- 
pany brought  this  suit  against  the  Houston 
Belt  &  Terminal  Railway  Company  to  recov- 
er damages  to  an  automobile  owned  by  plain- 
tiff, alleged  to  have  been  occasioned  by  a  col- 
lision between  said  automobile  and  a  loco- 
motive operated  by  the  employ^  of  defend- 
ant on  Its  railway  track.  The  collision  is  al- 
leged to  have  occurred  at  the  intersection  of 
Rice  street  and  Walker  avenue,  tn  the  dty 
of  Houston,  at  which  place  the  locomotive 
was  running  upon  the  railway  track  In  a 
westerly  direction  on  Walker  avenue  and 
tbe  automobile,  driven  by  B.  R.  Hardin,  an 
agent  of  tbe  plaintiff,  was  proceeding  in  a 
southerly  direction  on  Rice  street.  It  Is  also 
alleged  that  when  Hardin  first  saw  tbe  loco- 
motive, he  was  within  about  10  feet  of  tbe 
railway  track,  and  that  the  locomotive  was 
then  about  160  feet  distant,  and  approaching 
the  crossing  at  tbe  rate  of  about  25  miles 
per  hour;  that  Hardin,  observing  tl^  immi- 
nent danger,  endeavored  to  stop  the  automo- 
bile, but,  on  account  of  the  very  short  space 
between  himself  and  the  railway  track,  was 
unable  to  do  so,  and,  realizing  this,  he  at- 
tempted to  hurry  across,  wltb  tbe  result  that 
tbe  locoqiottye  struck  the  automobile  Just  in 
front  of  tbe  rear  wheel  on  the  left  side,  caus- 
ing tbe  damages  alleged  in  the  petition.  Re- 
covery is  predicated  upon  the  negligence  of 
the  defendant  in  tbe  following  partlcnlars: 

(1)  Tbe  looomotlTe  was  being  ran  by  tbe 
servants  of  defendant  at  a  rate  of  speed  in 
excess  of  that  allowed  by  the  ordinances  of 
tbe  dty  of  Houston,  viz.,  6  miles  per  hour; 

(2)  tbe  locomotive  bell  was  not  rung  as  re- 
quired by  said  ordinances ;  and  (3)  "that  tbe 
defendant,  by  and  through  its  agent,  failed 
to  stop  the  engine,  and  even  failed  to  stop 
its  speed,  when  it  became  cognizant  of  the 
perilous  position  of  the  plaintiff  therein,  but 
wantonly,  negligently,  and  carelessly,  and 
wholly  without  fault  of  tbe  plaintiff,  proxi- 
mately caused  tbe  collision  and  consequent 
damages  and  Injuries  to  the  automobile. 
•   •    *  "   The  defendant  answered  by  general 
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denial  and  a  plea  of  contributory  negrligence 
of  plaintiff's  agent,  the  driver  of  the  automo- 
bile, to  the  effect:  (1)  That  be  f&lled  to  beep 
a  propel  loolLout  before  endeavoring  to  cross 
the  track ;  (2)  that  he  failed  to  take  any  pre- 
cautions aa  he  att^upted  to  cross  the  track, 
though  having  adequate  knowledge  of  the 
surroundings  and  of  the  danger;  and  (8) 
that  he  negligently  and  carelessly  continued 
the  automobile  In  motion  at  a  careless  and 
reckless  rate  of  speed  after  seeing,  and  being 
In  a  position  to  have  feen,  the  approaching 
locomotive  In  time  to  have  stopped  and 
avoided  Injury.  The  case  was  tried  before  a 
Jury,  and  resulted  in  a  verdict  and  Judgment 
for  plalntier  for  |1,022,  from  which  the  de- 
fendant has  appealed. 

The  appellant  admits,  and  we  find,  that 
the  evidence  Is  sufficient  to  raise  the  Issue 
of  the  negligence  of  the  operatives  of  the  lo- 
comotive la  running  the  locomotive  at  a 
greater  speed  than  allowed  by  the  ordinances 
of  the  city  of  Houston,  and  also  in  failing  to 
ring  the  locomotive  bell;  and  tbe  action  of 
the  court  In  submitting  these  issues  to  the 
Jury  Is  not  attacked  by  any  assignment  of 
error  in  this  court. 

Appellant,  by  Its  first  assignment  of  error, 
complains  of  the  action  of  the  court  In  refus- 
ing to  give  a  special  instruction  asked  by  lt« 
peremptorily  directing  a  verdict  In  its  favor. 
It  contends,  in  this  coimectlon,  that  it  con- 
clusively appears  from  the  evidence  that  the 
driver  of  the  automobile,  plaintiff's  "agent, 
was  guilty  of  contributory  negUgence  aa  a 
matter  of  law,  barring  recovery,  in  one  or 
more  of  the  respects  alleged  In  the  defend- 
ant's answer. 

[1]  Before  this  court  can  say  that  any  of 
the  alleged  acts  of  the  driver  on  the  occa- 
sion in  question  was  contributory  negligence 
as  a  matter  of  law,  such  acts  must  have  been 
in-  violation  of  some  law,  or  that  tbe  facts 
were  undisputed  and  admitted  of  but  one  In- 
ference regarding  the  care  of  the  party  in 
doing  tbe  acts  in  question.  In  other  words, 
to  have  authorized  the  court  to  take  the 
question  from  the  Jury,  the  evidence  must 
have  been  of  such  character  that  there  was 
no  room  for  ordinary  minds  to  differ  as  to 
the  conclusion  to  be  drawn  from  It  Lee  t. 
Railway,  Hd  Tex.  5S8,  36  S.  W.  63. 

12]  We  have  carefully  examined  tUe  evi- 
dence In  the  record  bearing  upon  tbe  ques- 
tion of  the  contributory  negligence  of  the 
driver  of  the  automobile  in  the  respects  al- 
leged in  the  defendant's  answer,  and  have 
concluded,  and  so  find,  that  the  evidence, 
while  sufficient  to  raise  the  issue,  was  not 
undisputed,  but  was  of  such  character  as  to 
admit  of  a  finding  by  the  Jury  that  the  driv- 
er was  free  from  contributory  negligence  In 
the  respects  charged  in  the  defendant's  an- 
swer, and  as  the  Jury  found  against  the  de- 
fendant upon  the  Issue,  upon  testimony  that 
warranted  %  their  finding  Is  conclusive  upon 


this  court  The  assignment  and  the  several 
propositions  thereunder  are  overruled. 

[S]  Tbe  second  assignment  complains  of 
the  action  of  the  court  in  submitting  the  is- 
sue of  discovered  peril,  the  contention  b^ng, 
in  effect  that  the  evidence  adduced  upon  this 
issue  was  not  sufflcient  to  take  the  case  to 
the  Jury. 

Hardin,  the  driver  of  the  car,  testified,  in 
substance,  that  he  was  traTelllng  south  on 
Bice  street  at  about  the  speed  of  10  or  12 
miles  per  hour,  and  that  when  he.  reached  a 
p<^t  10  or  12  or  possibly  16  feet  from  the 
railway  track  he  saw  the  locomotive,  then  at 
a  distance  of  about  ISO  feet  from  the  cross- 
ing, and  coming  at  a  rate  of  speed  of  about 
25  miles  per  hour;  that,  realizing  the  dan- 
ger of  a  coUlsIon,  he  put  the  automobile  Into 
reverse  and  tried  to  stop,  but  that,  on  ac- 
cormt  of  the  street  b^ng  wet  and  slippery, 
the  wheels  slipped  and  the  autMnobUe  con- 
tinued its  forward  motion;  that  seeing  he 
could  not  stop  in  time  to  avert  a  coUIslon, 
be  put  the  automobile  in  forward  motion 
and  tried  to  hurry  across,  but  without  suc- 
cess, and  the  collision  resulted.  He  further 
testified  that  there  was  no  slacking  of  the 
speed  of  the  locomotive  from  the  time  he 
first  saw  It  until  the  impact  and  that  he 
was  watching  the  locomotive  from  tbe  time 
be  first  saw  It  until  the  collision  occurred. 
He  further  testified: 

"They  apparently  didn't  see  me  at  all.  *  •  • 
I  Bat  there  listeniiig,  and  I  said,  'Aiirt  Ite  ever 
going  to  see  me;  ain't  he  ever  going  to  stop?' 
but  he  just  kept  on  coming  down  there,  and  nev- 
er did  see  me." 

The  evidence  sufficiently  shows  that  at  the 
time  the  locomotive  and  automobile  reached 
points  from  which  the  operator  of  each 
could  have  seen  the  other,  there  was  nothing 
to  obstruct  the  view  of  the  engineer,  and  be 
testified  that  he  was  keeping  a  lookout  on 
the  side  of  the  track  from  which  the  automo- 
bile was  approaching,  but  that  he  did  not 
see  the  automobile  until  he  was  within  15 
feet  of  it,  and  that  he  then  threw  the  brakes 
into  emergency  and  used  all  the  means  at 
his  command  to  stop  before  striking  tbe  au- 
tomobile, but  could  not  stop.  He  further  tes- 
tified that  when  he  discovered  the  automo- 
bile, he  was  traveling  at  a  speed  of  6  or  8 
miles  per  hour,  and  that  at  that  rate  of  speed 
he  could  have  stopped  In  the  length  of  bis 
engine.  There  was  other  testimony  from 
which  the  Jury  might  have  concluded  that  the 
locomotive,  if  going  ot  the  rate  of  6  miles 
per  hour,  could  have  been  stopped  in  the 
space  of  8  or  10  feet  and  stUl  other  testi- 
mony that  It  could  have  been  stopped  within 
15  or  20  feet  But  the  locomotive  did  not.  In 
fact  stop  after  the  collision  until  it  had  run 
75  feet  according  to  the  testimony  of  one 
witness,  100  feet  according  to  the  testimony 
of  another,  and  150  feet  according  to  the  tes- 
timony of  a  third.  Two  witnesses  testified 
that  the  automobile  was  knocked  30  or  40 
feet  up  tbe  track  from  the  crossing. 
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The  jvay  vnm  not  compelled  to  credit  all 
the  testimony  of  the  englaeer  or  reject  It  all, 
but  It  was  within  their  province  to  give  cre- 
dence to  a  part  of  It  and  reject  the  rest  It 
was  within  their  province,  therefore,  to  say 
that  the  engineer  spoke  the  tmth  when  he  tes- 
tified that  he  was  keeping  a  lookout  on  the 
side  from  which  the  automobile  approached 
the  crossing,  and  to  reject  that  part  of  his 
testimony  to  the  effect  that  he  did  not  discover 
the  automobile  and  the  danger  to  it  and  its 
occupant  until  he  was  within  15  feet  of  it 
There  being  an  absence  of  obstructions  to  his 
vision  from  the  time  be  might  have  seen  the 
impending  catastrophe  had  he  been  in  the  ex- 
ercise of  ptoper  watchfulness,  and  the  Jury 
having  the  right  to  believe  that  part  of  his 
testimony  in  which  he  said  he  was  keeping  a 
lookout.  It  was  within  their  province  to  say 
that  he  did  actually  discover  the  automobile 
and  realized  the  danger  at  a  time  when,  by 
the  use  of  the  means  at  hand,  he  oould  have 
stopped  and  avoided  the  collision.  Again,  the 
Jury  had  the  right  to  say  that  the  statement 
of  Hardin,  the  driver,  that  the  engineer  never 
did  see  htm  was  merely  conjecture  upon  his 
part,  arising  from  the  fact  that  he  was  in 
plain  view  of  the  locomotive,  and  that,  al- 
though the  danger  was  patent,  there  was  no 
diminution  of  the  speed  of  the  locomotiva 
Again,  the.  Jury  might  have  accepted  as  true 
the  statement  of  the  engineer  that  be  did  not, 
in  fact,  discover  the  automobile  until  be  was 
within  15  feet  of  it  and  that  he  was  then 
going  at  a  rate  of  speed  of  6  or  8  miles  per 
hour,  and  yet  have  discredited  his  statement 
that  he  used  aU  the  means  at  his  command 
to  atop  and  avoid  the  collision,  in  view  of 
the  testimony  of  another  witness  that  a  loco- 
motive, moving  at  that  rate  of  speed,  could 
have  been  stopped  In  8  or  10  feet,  tiiereby 
avoiding  a  collision,  or  In  view  of  the  state- 
ment of  still  another  witness  that  It  could 
have  been  stopped  in  15  or  20  feet,  thereby 
reducing  the  speed  of  the  locomotive  so  as  to 
have  allowed  the  automobile  to  safely  cross 
the  track  ahead  of  the  locomotive  by  a  nar- 
row margin,  or,  in  case  of  a  collision,  prob- 
ably minimizing  its  efCect;  It  having  been 
shown  by  the  testimony  of  another  witness 
that  the  locomotive  did  not  in  fact  stop  un- 
til it  had  run  a  distance  of  75  feet,  and  by 
that  of  another  that  it  ran  100  feet,  by  an- 
other that  It  ran  150  feet,  and  by  others  that 
the  automobile  was  knocked  by  the  Impact  a 
distance  of  30  or  40  feet 

From  the  consideration  of  the  foregoing, 
we  are  of  the  opinion  that  the  court  did  not 
err  in  submitting  the  Issue  of  discovered 
peril;  and  the  second  assignment  and  all 
propositions  thereunder  are  overruled. 

[4]  The  court's  charge  Is  not  subject  to  the 
criticism  presented  In  the  third  assignment. 
The  charge  is  correct  as  far  as  it  went ;  and, 
if  defendant  desired  a  fuller  charge  upon  the 
question  presented,  It  should  have  requested 


such  instruction  by  a  q>eclal  charge.  The 
assignment  cannot  be  sustained. 

We  deem  the  fourth  aasigiiment  to  be  with- 
out merit,  and  it  is  overruled  without  fur- 
ther comment 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  court  below  ig  af- 
firmed. 

Affirmed. 


McKAY  V.  McKAF  et  aL    (Ma  1041.)* 
(Court  of  Civil  Appeals  of  Texas.     AmariDa 
Oct  11,  1916.    Rehearing  Denied 
Nov.  22,  1916.) 

1.  Affeai,  and  Ebbob  «=»101l(l)— Rkvmw— 
Findings  of  Fact. 

Where  the  testimony  is  sufficient  to  raise 
an  issue,  though  conaideraUy  mooted,  it  is  the 
duty  of  the  Court  of  Civil  Appeals  to  adopt  the 
finding  of  the  trial  court  on  the  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3963-3988;  Dec.  Dig.  «=» 
10U(1).] 

2.  BVIDBROX  «=al22(S)— PKBSONB  — DECI.ARA- 

TioNs  or  Deceased— BxscuTioN  or  Deed. 
In  an  action  to  cancel  a  deed  from  husband 
to  wife,  declarations  of  the  deceased  grantor, 
made  to  the  lawyer  who  made  the  deed  jost  prior 
to  its  preparation  and  execution,  that  he  wanted 
the  deed  prepared  because  he  would  "have  no 
peace"  unless  he  did  it  were  admissible  as  part 
of  the  res  gestte  to  prove  a  condition  of  mind  of 
the  deceased  in  the  fre*  asaertioa  of  his  own 
will,  and  that  the  will  of  the  wife  was  substi- 
tuted for  his. 

[Ed.  Note.— For  other  cases,  see  EvidenoSk 
Cent  Dig.  J  840;  Dec.  Dig.  «=»122(S).] 

3.  Cancxixation  or  Instbuhxnts  ®=»43  — . 
PiAADiNO — Issues. 

In  an  action  to  cancel  a  deed  from  husband 
to  wife  an  allegation  in  the  petition  that  the 
wife,  at  a  later  date,  entered  into  a  writtrn 
agreement  to  care  for  the  husband  while  he  lived, 
to  i>rocure  another  deed,  with  a  general  denial, 
was  not  sufficient  to  raise  as  a  litigated  issue  the 
question  of  ratification  of  the  prior  deed,  by  an- 
other provision  in  the  contract 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  K  96-99;  Dec.  Dig. 
<S=>43.] 

4.  CORTBAOTS    «=9lll  — CONSIDEBATIOn  —  RB- 
6UKFTI0N  or  MABITAL  REI.ATI0N8. 

An  agreement  for  the  resumption  of  marital 
rights  as  part  of  the  consideration  for  a  deed 
made  by  a  husband  to  his  wife,  being  a  right  to 
which  a  husband,  especially  as  the  injured  party, 
was  entitled  to  without  bargain,  waa  void  and 
rendered  the  whole  contract  including  an  agree- 
ment for  ratification  of  a  prior  deed,  iUegal,  since 
public  policy  will  not  permit  a  party  to  enforce 
a  promise  obtained  by  an  illegal  promise  al- 
though connected  with  another  which  is  legaL 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  tS  61(W>20;   Dec.  Dig.  «=>111.] 

Appeal  from  District  Court,  Hemphill  Coun- 
ty ;  O.  Coffee,  Special  Judga 

Suit  by  G.  B.  McKay  and  others  against 
Alice  McKay  to  cancel  two  deeds  of  convey- 
ance. From  a  Judgment  canceling  one  of 
the  deeds,  defendant  appeals.    Affirmed. 

H.  E.  Hoover  and  Hoover  &  Dial,  all  of 
Canadian,  for  appellant    Baker  &  Willis,  of 

Canadian,  for  appellees. 


A=>For  other  eaiea  Me  nm«  toplo  and  KaT-NUUBBR  la  all  Ker-Numbwed  Digest*  and  Indaxw 
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HBNDRRflCS,  J.  The  appellees  McKay, 
the  Burvlvliig  brothera  and  Bisters  of  Hugh 
McKay,  deceased,  sned  Alice  McKay,  the  ap- 
pellant and  surviving  .wlte  of  said  Hugh  Mc- 
Kay, for  the  purpose  of  canceling '  two  cer- 
tain deeds  of  conveyance,  executed  by  Hugh 
McKay,  the  deceased  husband.  In  his  life- 
time, to  his  wife,  Alice  McKay. 

The  principal  grounds  for  cancellation  of 
said  instrument  are,  In  substance,  that,  at 
the  time  of  the  execution  of  the  deeds  of 
conveyance,  Hugh  McE^ay  had  become  so  en- 
feebled In  Intellect  that  he  did  not  fnUy  com- 
prehend the  effect  of  the  Instruments  so  ex- 
ecuted by  him,  and  that  In  such  condition  hla 
wife,  Alice  McKay,  dominated  the  disposi- 
tion of  said  property  in  her  favor,  substitut- 
ing her  mind  for  hia  to  the  extent  that  her 
acts  constituted  undue  Influence. 

The  trial  court  found,  without  tbe  aid  of 
a  jury,  that  tbe  property  In  controveray — the 
east  one-half  of  section  152,  block  41,  H. 
&  T.  C.  Ry.  Co.  survey,  and  all  of  section  No. 
151,  block  41,  H.  *  T.  0.  By.  Co.  surrey.  In 
Hemphill  county,  Tex.— constituted  the  sq>- 
arate  estate  of  the  deceased  husband,  Hugh 
McKay,  at  the  time  of  the  conveyance  of 
same  to  his  wife,  Alice  McKay.  The  court 
also  fbnnd  that  on  the  Ist  day  of  November, 
1909,  the  date  of  the  execution  and  delivery 
of  the  conveyance  to  the  half  section  of  land 
in  controversy  herein,  and  the  first  in  point 
of  time,  Hugh  McKay's  mind  was  feeble  to 
the  extent  that  he  was  susceptible  of  being 
unduly  Influenced  to  "transact  business  mat- 
ters in  such  manner  as  not  to  reflect  bis  will 
but  the  will  and  desire  of  his  wife,  whose  in- 
fluence he  was  under" ;  and  also  found  that 
the  mind  of  McKay  was  "overcome  by  ex- 
cessive importunity  on  the  part  of  defend- 
ant, Alice  McKay,  and  that  said  act  and  deed 
did  not  express  the  .will  and  desire  of  said 
Hugh  McKay,  but  the  will  of  Alice  McKay, 
and  that  he  would  not  have  executed  the 
same  except  for  tbe  weak  and  feeble  condi- 
tion of  his  mind,  and  undue  influence  of  Alice 
McKay  over  his  will  power." 

The  deed  to  section  151  (the  whole  section) 
was  executed  and  delivered  by  Hugh  McKay 
to  his  wife  on  the  12th  day  of  September, 
A  D.  1010. 

Contemporaneous  with  the  execution  of  the 
last  conveyance,  on  the  12th  day  of  Septem- 
ber, 1910,  Hugh  McKay,  tbe  husband,  and 
Alice  McKay,  bis  wife,  executed  what  is  des- 
ignated in  this  rec(»d  as  a  postnuptial  agree- 
ment, purporting  to  be  a  settlement  and  adr 
Justment  of  certain  property  rights  as  well 
as  the  disturbed  marital  rights,  between  said 
parties. 

Subsequent  to  tbe  execution  of  tbe  flrst 
deed  to  tbe  half  sectlra  above  mentioned,  and 
prior  to  tbe  execution  of  tbe  second  deed  to 
tbe  .whole  section,  and  the  accompanying 
{WBtunptial  agreement,  Hogb  McECay  had 
InsUtDted  in  the  district  oourt  of  Hemphill 
county  an  action  for  dtvoros  against  bis  wlfb. 


Alice  MdCay,  also  praying  for  a  cancella- 
tion of  the  flrst  deed  of  conveyance  above 
mentioned.  In  the  postnuptial  agreement 
Hugh  McKay  agreed  to  dismiss  said  suit 
and  also  affirmed  the  flrst  deed  of  conveyance 
as  valid.  Itie  postnuptial  agreement  also 
contains  this  provision: 

"Tbe  said  Alice  McKay  agrees  to  take  tbe  said 
Hugh  McKay  back  as  her  lawful  and  wedded 
husband,  and  to  keep  and  care  for  him  through 
life,  in  sickness  and  in  old  age,  and  to  see  that 
his  wants  are  provided  for,  and  that  he  receives 
the  comforts  of  Hfe,  In  a  manner  in  keeping  with 
bla  station  in  life.'* 
In  said  agreement  it  was  also  provided: 
"That  any  property  belonging  to  the  separate 
estate  of  either  Shall  not  be  sold  or  conveyed 
withont  such  sale  and  conveyance  being  agreed 
to  and  Joined  hi  by  both.    •    •    •  " 

Hie  particular  instrument  also  recited  that 
Alice  McKay  had  provided  "some  means  from 
her  separate  estate,"  wbl(^  had  been  used  for 
the  advtinoement  of  the  community  estate 
as  well  as  for  the  separate  estate  of  her  hus- 
band, and  In  consideration  of  all  of  said 
matters  Hugh  McKay  agreed  to  convey  to 
the  wife,  as  her  separ^jte  estate,  all  of  section 
No.  ISl,  above  described. 

The  trial  court  found  that  tbe  deed  to 
the  half  section  was  obtained  by  undue  in- 
fluence, but  concluded  as  to  tbe  conveyance 
by  McKay  to  his  wife  of  tbe  whole  section 
No.  151,  subsequently  executed: 

"That  the  evidence  fails  to  show  tluit  nndue 
inflaence  was  brought  to  bear  npon  him  to  cause 
the  execution  of  said  deed,  or  that  it  was  not 
bis  will,  as  ezpresaed  therein." 

He,  however,  found  additionally  that  Hugh 
McKay  remained  under  the  Influence  of  AUce 
McKay  from  the  time  of  the  execution  of  the 
flrst  deed,  and  that  the  ratification  Instru- 
ment, executed  at  tbe  time  of  tbe  second 
deed,  affirming  the  flrst  deed,  was  tbe  expres- 
sion of  tbe  will  of  Alice  McKay,  and  that 
Hugh  McKay  would  not  have  executed  said 
Instrament  except  for  the  undue  influence 
of  tbe  wife.  Judgment  was  rendered  for 
Mrs.  McKay  for  the  whole  section,  but  in 
favor  of  the  heirs  for  the  half  section. 

This  record  fails  to  disclose  the  exact  age 
of  Hugh  McKay  at  the  time  of  the  execution 
of  said  instrument,  but  it  is  to  be  Inferred 
that  he  was  of  an  age  between  70  and  80  at 
said  dates.  The  age  of  the  wife  Is  not  shown, 
nor  can  tbe  same  be  inferred. 

The  principal  presentation  of  error  by  the 
appellant,  Mrs.  McB^y,  addressed  to  tbe 
action  of  tbe  trial  court  In  canceling  the 
deed  to  the  half  section,  is,  in  effect,  that 
tbere  was  not  suflldent  evidence  to  support 
the  Jutlgment  so  rendered.  The  assignment 
also  assumes  tbe  form  that  sudh  ludgment  la 
"contrary  to  tbe  great  pientHiderance  of  tbe 
evidence." 

Tbe  attorney  who  represented  Hugh  Mc- 
Kay In  tbe  preparation  of  said  instrument  tes- 
tifled  that,  prior  to  tbe  time  of  the  execution 
of  tbe  deed,  McKay  solicited  him  to  prepare 
the  same;  that  he  then  refused  to  act  in  the 
matter;    that  subsequently  McKay  came  to 
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bis  office  and  Informed  Mm  that  Bfrs.  IfcKay, 
at  tbe  home,  wished  to  see  him;  that,  accom- 
panle<a  by  McKay,  he  went  to  the  home  and 
in  conversation  with  Mrs.  McKay  for  a  con- 
siderable period  of  time,  in  the  presence 
of  Mr.  McKay,  with  reference  to  the  Instm- 
ment,  she  "Insisted  that  he  should  make  It 
and  gave  her  reasons  therefor."  "The  con- 
versation lasted  quite  a  whUe;  Mrs.  McKay 
urging  him  to  make  the  deed,  and  Mr.  Mc- 
Kay saying  nothing.  ♦  •  •  He  left  with 
me,  Insisting  that  he  should  make  the  deed, 
aarlng  that  he  would  have  no  peace  unless  he 
did  It."  Another  portion  of  this  witness' 
testimony  Is  as  follows: 

"Mr.  McKay  said  very  little.  What  be  did 
say — 1  cannot  recollect  the  words,  «  •  •  ex- 
cept that  he  was  not  consenting.    •    •    • 

[11  At  tbe  trial,  on  account  of  the  testi- 
mony of  opposition  witnesses,  it  became  a 
controverted  issue  as  to  the  condition  of 
Hogh  McKay's  mind  addressed  to  the  ques- 
tion of  feebleness  of  intellect,  and  the  trial 
court,  as  stated,  found  as  a  fact  that: 

"Hugh  McKay's  mind  waa  weak  and  feeble  to 
the  extent  that  be  was  susceptible  of  being  undu- 
ly influenced  to  transa'ct  business  in  such  a 
manner  aa  not  to  reflect  bis  will,  but  tbe  will 
and  desire  of  his  wife." 

Without  reproducing  the  testimony,  we 
find  that  the  same  was  sufficient  to  raise  the 
particular  issue,  though  considerably  mooted. 
It  is  our  duty  to  adopt  the  finding  of  the 
trial  Judge  on  the  issue. 

However,  It  Is  insistently  and  forcibly 
urged  by  appellant's  counsel  that  the  case, 
on  the  facts,  not  being  one  of  dementia  or 
mental  Incompetency,  to  the  extent  that  the 
Instmment  would  be  void  ab  Initio,  the  tes- 
timony of  Judge  Baker,  with  reference  to 
the  conversation  and  manifestations  In  Mrs. 
McKay's  home,  coupled  with  the  declarations 
of  McKay,  were  insufficient  to  cancel  the 
deed.  This  testimony  is  assailed  as  to  its 
probative  force,  as  well  as  to  Its  competency. 

Chief  Justice  Brown,  in  the  case  of  Rankin 
V.  Rankin,  105  Tex.  466,  151  S.  W.  629,  says 
that: 

"Tbe  general  role  on  this  point  is  thus  ex- 
pressed: 'Where  tbe  execation  of  a  will  is  prov- 
ed in  tbe  mode  required  by  law,  the  declarations 
of  the  testator,  made  before  or  after  tbe  execu- 
tion of  tbe  instrument,  are  not  competent  to 
prove  fraud,  duress,  or  forgery,  or  to  disprove 
the  execution— they  are  hearsay^  merely.  But 
such  declarations,  made  at  the  time  tbe  instru- 
ment was  executed,  are  admissible  as  part  of  res 
gestffi.  Tbe  rule  upon  these  points  is  the  same  in 
tbe  case  of  wills  that  it  is  in  tbe  case  of  deeds.'  " 

It  Is  to  be  Inferred  from  Judge  Baker's 
testimony  that  proximately  Immediately  fol- 
lowing the  Instructions  of  McKay  to  draw  the 
deed  be  prepared  the  Instnuient,  and  that 
the  same  was  executed.  He  said  McKay 
left  toe  hou.se  with  him,  insisting  that  he 
make  the  deed,  and  that  be  would  have  "no 
peace  unless  he  did,"  and  that  he  (Baker) 
went  to  the  office,  wrote  tbe  deed,  and  then 
Mcivay  told  blm  be  wanted  bis  will  written. 
We  infer  they  went  together  to  tbe  office. 

The  case  of  Beanblen  t.  Olcotte,  12  Mlcb. 


486,  reveals  this  condition:  MattUas  Bonlean, 
a  gardener  In  Beaublen's  employment,  was 
permitted  to  testify  to  a  conversation  held 
with  Beaublen  shortly  before  his  death.  In 
which  the  deceased  expressed  regret  at  hav- 
ing married,  and  stated  that  he  was  not 
master  at  home;  "that  he  was  afraid  of  bis 
wife,  and  was  compelled  to  submit  to  her 
demands,  or  otherwise  there  would  be  trouble 
in  the  house."  We  infer  that  tbe  statements 
were  made  shortly  before  tbe  execution  of 
tbe  deed,  and  the  question  was  one  of  ca- 
pacity and  of  undue  Influence.  Justice  Camp- 
bell said; 

"It  has  been  held  geaerally  that  tbe  declara- 
tions of  a  testator  concerning  his  feelings  in  re- 
gard to  different  persons  are  tbe  best  evidence  of 
his  real  sentiments,  where  ^ey  are  made  sin- 
cerely and  unreservedly.  Hb  feelings  toward  hia 
wife,  and  towards  relatives  of  bis  own  who 
would  be  affected  by  such  testamentary  provi- 
sion, •  •  •  must  necessarily  be  inquired  into 
in  order  to  get  at  the  true  state  of  the  case." 

A  New  York  case  is  quoted.  In  which  It  Is 
said: 

"It  la  abnndanfly  settled  that  upon  either  of 
these  questions  (either  uiBanity  or  strengtJi  of 
intellect  connected  with  fraud)  the  declarations 
of  the  testator,  made  at  or  before  the  time  of 
tbe  execution  of  tbe  will,  are  competent  evi- 
dence." 

The  Supreme  Court  of  Alabama,  In  tbe 
case  of  Roberts  v.  Tirawlck,  13  AUu  68,  quot- 
ing the  syllabus,  which  fairly  reflects  that 
part  of  the  opinion,  held: 

"Tbe  declarations  of  a  testator,  made  before 
and  at  tbe  time  of  the  execntioa  of  tbe  will,  or 
so  shortly  thereafter  as  to  form  a  part  of  the  res 
gestte,  and  necessarily  connected  with  it,  may  be 
received,  to  prove  fraud  or  undue  influence  in  its 
execution." 

Schouler  oa  Wills,  voL  1,  |  243  (6th  Ed.}, 
sustains  the  same  doctrine. 

The  case  of  Rankin  v.  Rankin,  105  Tex. 
451,  151  S.  W.  527,  supra,  limits  the  effect 
of  evidence  of  this  character  to  proof  of 
condition  of  mind  when  the  declaration's  are 
connected  with  tbe  act  and  not  declarations 
thereafter  made  tn  connection  therewith; 
nor  are  the  declarations  received  as  proof 
of  the  truth  of  the  statement,  but  as  reflect- 
ing the  condition  of  Intellect  and  mental 
attitude,  relevant,  whether  such  condition  of 
mind  Is  susceptible  of  being  overborne — at 
least  we  so  construe  the  effect  of  said  case. 

The  testimony  of  Baker  establishes  the  fact 
of  insistence  by  Mrs.  McKay  of  her  hnsl>and 
for  tbe  execution  of  a  deed,  and  that  McKay 
then  sat  In  tbe  room  not  consenting  to  Its 
execution;  that  he  yielded  on  account  of 
a  condition  of  mind,  whether  the  fact  was 
false  or  true,  that  be  would  have  no  peace 
unless  he  made  the  deed. 

[2]  The  testimony  of  other  witnesses  es- 
tablishes the  fact  of  feebleness  of  mind  and 
susri^ttblUty  to  Influence.  If  the  declara- 
tions, as  a  part  of  the  res  geste,  are  admis- 
sible to  prove  a  condition  of  mind  as  a  hand^ 
cap  In  the  free  assertion  of  bis  own  will,  tbe 
issue,  found  by  the  court,  was  sustabaed.  We 
admit  tbe  force  in  a  proper  case  of  the  case 
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of  De  Garca  ▼.  CtelTRn,  65  Tex.  67,  ctted  by 
appelant,  and  which  could  be  reinforced  by 
the  case  of  Henry  r.  PhUUps,  105  Tex.  466, 
151  S.  y/^  633,  by  Justice  Dibrell.  to  the  ef- 
fect that  Incompetent  declarations  cannot 
form  the  basis  of  a  finding  In  an  appellate 
court,  notwithstanding  their  presence  In  the 
record  without  objections.  Uowever,  this 
record  Is  different. 

[3]  It  Is  also  Insisted  that  the  postnnpltal 
agreement,  on  account  of  the  ratification 
clause  in  the  same,  reaffirmed  the  deed  to  the 
half  section  which  the  trial  court  canceled. 
At  the  argument.  It  was  mooted  whether  ap- 
pellant could  raise  ratification  on  account  of 
not  having  pleaded  the  same.  Appellant's 
answer  was  merely  a  general  denial,  but  It 
was  Insisted  by  her  counsel  that  plalntUTs 
pleadings  sufficiently  averred  the  ratification 
agreement  for  the  purpose  of  cancellation  to 
the  extent  that  the  general  denial  produced 
the  Issue. 

Paragraph  A  of  plaintiffs'  pleading  Is  as 
follows: 

"Flaintiffg  allege  that,  at  the  time  said  deed  to 
said  whole  section  was  executed,  Alice  McKay, 
for  the  parpose  of  deceiWDir  the  said  Hugh,  en- 
tered into  a  written  agreement,  promising  to 
care  for  said  Hugh  while  he  lived,  and  tiicaeby 
procured  said  deed  and  at  the  same  time  infln- 
enced  the  said  Hugh  to  make  bis  wiU  in  her  fa- 
vor as  to  hi*  whole  estate." 

We  are  clear  that  this  pleading  with  a 
denial  did  not  raise  the  question  of  ratifica- 
tion aa  a  litigated  Issue  before  a  court  and 
Jury. 

There  Is  an  Interesting  phase  of  the  ques- 
tion. In  this:  It  Is  noted  that  the  postnup- 
tial agreement  recites: 

"The  said  Alioe  McKay  agrees  to  take  said 
Hugh  back  as  her  lawful  and  wedded  husband 
and  to  keep  and  care  for  him  through  life. 
•    •    •  •' 

We  construe  this  as  an  agreement  for  the 
resumption  of  marital  rights  along  with  oth- 
er purposes  as  a  part  of  the  consideration 
for  the  conveyance  of  the  whole  section. 

[4]  It  Is  to  be  Inferred  from  the  agreement, 
as  well  as  from  the  testimony  of  the  wit- 
nesses, that  there  had  been  an 
and  separation  between  husband  and  wife. 
If-  McKay  was  bargaining  for  a  resumption 
of  his  marital  rights,  something  which  in 
law  he  was  entitled  to  without  a  bargain, 
such  a  consideration,  we  have  no  doubt,  In- 
d^>eDdent  and  alone,  would  be  void  and 
stamfi  a  contract  as  Illegal. 

"PnUic  policy  forbids  that  the  performance  of 
such  duty  may  be  made  the  subject  of  twrter  and 
sale.  T^e  law  fixes  and  regulates  the  marital  re- 
lation on  public  considerations,  and  will  not  al- 
low the  parties  to  discard  and  renew  it  for  mon- 
ey." Sealer's  Est,  148  Pa.  886,  22  Aa  892,  IS 
L.  K.  A.  681.  24  Am.  St  Bep.  560. 

"It  is  not  a  mere  peisonal  right  affecting  only 
the  parties  to  the  marriage,  but  a  right  which  is 
an  incident  of  the  status  of  marriage,  •  •  • 
and  which  must  be  exercised  upon  considerations 
arisinx  from  the  nature  of  the  right  It  is  given 
to  the  Injured  party  to  be  used  in  the  Interest 
of  justice  and  of  society.  It  is  as  much  against 
public  policy  to  restore  interrupted  conjugal  re> 


estrangement'  "pronouncing 


latlons  for  money,  as  It  is  to  continue  them  with- 
out Intermption  for  the  same  consideration." 
MerriU  v.  Peaslee,  146  Mass.  460,  4  Am.  St 
Rep.  836. 

Justice  Walker  said,  In  the  case  of  Roberts 
T.  Frlsby,  88  Tex.  220: 

"I  do  not  know  how  far  a  husband  will  be 
morally  bound  by  a  postnuptial  contract  in 
which  be  hires  his  wife  to  live  with  him,  but  the 
legal  obligation  cannot  be  recognized  in  this 
court" 

The  case  of  Copeland  t.  Boas,  68  Tenn. 
(0  Baxt.)  228,  224,  40  Am.  Rep.  89,  decided 
by  Judge  Turney,  is  the  same  as  the  Rob- 
erts-Frlsby  Case  on  the  facts,  announcing  the 
same  prlndpla  In  studying  this  question, 
we  find  cases,  where  an  Innocent  and  Injured 
spouse.  In  consideration  of  a  dismissal  of 
divorce  suit,  agrees  to  resume  the  marital 
relations  and  condones  the  fault  of  the  oth- 
er, receives  something  valuable  for  such  ac- 
tion, the  consideration  Is  upheld,  as  It  Is  an 
agreement  to  do  something  which  the  law 
does  not  compel  the  Injured  party  to  do.  If 
the  record  here  speaks  anything,  the  hus- 
band Is  shown  to  be  the  Injured  party,  ac- 
cording to  the  testimony  of  New,  the  ofllcer  fi 
the  acts  testified  to  by  him,  evidently,  in  paH, 
producing  the  divorce  suit 

We  think  the  record  shows  that  aydom- 
Inant  part  of  tho  consideration  to  McKay  as 
a  part  of  the  contract  was  the  r.i^uinptlon  of 
his  marital  rights,  though  blended  with  other 
considerations  probably  legaL    "^ 

"If  any  ^art  of  a  consideration  is  illegal,  the 
whole  consideration  is  void,  because  puuic  pol- 
icy wUl  not  permit  a  party  to  enforce  a  promise 
which  he  has  obtaineoNJiy  an  illegal  act  or  an  il- 
lef^al  promise,  althoufh  be  may  have  connected 
with  this  act  or  promise  another  which  is  legal." 
Seeligsou  v.  Lewis,  65  Tex.  215,  216,  57  Am. 
Rep.  693;  Wegner  Bros.  v.  Biering  &  Ca,  65 
Tex.  606;  Reed  v.  Brewer,  90  Tex.  144,  87  8. 
W.  418;  Kdwards  County  v.  Jennings,  89  Tex. 
618,  85  S.  W.  1063. 

If  such  a  position  Is  sound,  a  court  of 
equity  should  not  enforce  the  ratification  con> 
tract 

It  Is  argued  that  the  trial  court,  in  finding 
the  deed  to  the  whole  section  valid,  and  In 
the  accompanying  postnuptial 
agreement  void,  produced  such  a  contradic- 
tory finding  of  fact  as  to  leave  the  matter 
undetermined  relative  to  that  phase  of  the 
case;  also,  that  if  he  found  the  deed  valid, 
thereafter  made  to  the  whole -section,  on  ac- 
count of  the  issue  of  undue  Influence  not  hav- 
ing been  sustained  as  to  that  conveyance,  the 
accompanying  postnuptial  agreement  should 
also  be  valid. 

Under  more  appropriate  conditlcms  and  in 
a  different  condition  of  record,  the  argu- 
ment ot  appellant  would  have  considerable 
force;  however,  the  manner  In  which  we  view 
the  record,  we  deem  the  issue  as  to  the  agree- 
ment of  ratification  wholly  immaterial. 

Upon  the  whole,  the  judgment  of  the  trial 
court,  canceling  the  deed  to  the  half  section 
— the  obly  land  involved  in  this  court — 
should  be  affirmed,  and  it  la  go  ordered. 
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ZEISS  T.  FIRST  STATE  BANK  et  aL* 
(No.  68.) 

(Court  of  C!iTil  Appeals  of  Texas.    Beaumont. 

Oct  26,  1916.     Rehearing  Denied 

Not.  23,  1916.) 

1.  MOSTGAOES  «=>209— Tbtjstebb— DtJTT  OF. 

A  trustee  in  a  deed  of  trust  becomes  the 
special  agent  of  both  parties,  and  must  act  with 
abaolute  impartiality  and  fairness. 

[Ed,  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  466-468;  Dec.  Dig.  <S=>2097] 

2.  MoBrQAOES,   $=>869(3)  — i  Fobbciobubii  — 
Sales— Vacation  . 

A  sale  by  a  trustee  to  foreclose  a  deed  of 
trust  will  be  set  aside  if  there  is  proof  of  un- 
due advantage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  1094;   Dee.  Dig.  <S=»369(3).] 

8.  MoRTOAOEB  ®=>360  —  roBBCLoauBB— Au- 
thority OF  Tbusteb. 
In  making  a  sale  under  a  deed  of  trust,  the 
trustee  must  abide  by  and  comply  with  the 
terms  of  the  deed,  but  incidental  matters  out- 
side of  its  terms  are  left  to  his  discretion. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i  692;  Dec.  Dig.  <S=>3eo.] 
4.  MOBTOAOEB  9=>369r7)—FoBE0LOsaBB— Va- 
cation—BuBDEN  OF  t>E00F. 
The  grantor  in  a  deed  of  trust  who  sues  to 
set  aside  a  sale  made  by  the  trustee  has  the 
burden  of  proving  that  Uie  trustee  abused  his 
discretion,  acted  unfairly,  or  took  undue  ad- 
vantage of  him. 

[Bid.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  $$  1097, 1098;  Dec  Dig.  e=»369(7).j 

6.  MOBTOAOKS    «s>369(2)— FOBKCIiOBIXBB— Va> 

CATION. 

A  deed  of  trust  authorizing  sale  by  the  trus- 
tee in  case  of  nonpayment  of  the  note  secured 
did  not  give  the  grantor  the  right  to  be  present 
at  the  sale  or  make  it  incumbent  on  the  trusrtee 
to  postpone  the  sale  until  he  could  arrive.  Nev- 
erUieless  the  trustee  notified  the  grantor  of  the 
date  of  the  sale,  and  shortly  before  the  sale 
the  trustee  was  requested  to  postpone  it  until 
after  10:40,  so  that  the  grantor  could  arrive. 
Antidpating  an  effort  to  enjoin  the  sale,  the 
trustee  refused  to  delay,  and  the  property  was 
sold  a  few  minutes  before  the  grantor  arrived. 
The  price  was  somewhat  inadequate,  but  there 
was  no  showing  that  the  grantor  would  have 
made  a  higher  bid,  or  that  he  had  the  power  to 
protect  his  interests.  Held^,  in  view  of  the 
fact  that  the  grantor  was  involved,  and  had 
stated  that  he  could  not  even  pay  the  interest, 
and  the  sale  was  in  all  respects  regular,  it  will 
not  be  set  aside  on  account  of  inadequacy  of 

Srice  coupled  with  the  refusal  of  the  trustee  to 
elay  until  the  grantor  could  arrive. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1094;  Dec.  Dig.  <8=9369(2).] 

Appeal  from  District  Court,  Liberty  Coua- 
ty;  J.  Llewellyn,  Judge. 

Action  by  George  P.  Zeiss  against  the  First 
State  Bank  and  another.  On  plaintiff's  death 
the  action  was  revived  by  his  administrator, 
A.  W.  Umland.  From  a  judgment  for  de- 
fendants, plalntUf  appeals.    Affirmed. 

Stevens  &  Stevens,,  of  Houston,  for  appel- 
lant. B.  B.  l^ickett,  Jr.,  of  Uberty,  for,  4P' 
peUees. 

BROOKE,  J.  This  suit  was  instituted  In 
the  district  court  of  Liberty  county,  Tez.> 
b£  George  P.  Zeiss,,  as  plnlnOff,  against  the 


First  State  Bank  of  Liberty,  7.  F.  Richard- 
son, and  Wirt  Davis  as  defendants.  George 
P.  Zeiss  having  died  about  the  8th  day  of 
August,  1914,  his  admlBistrator,  A.  W.  Um- 
land, made  himself  a  party  plaintUf,  by  ap- 
propriate pleadings,  and  proceeded  to  prose- 
cute the  suit  This  action  was  instituted 
for  the  purpose  of  setting  aside  a  sale  under 
a  certain  deed  of  trust,  which  was  executed 
by  George  P.  Zeiss  and  another  U>  secure  the 
First  State  Bank  In  the  sum  of  $5,000.  J.  F. 
Richardson  was  the  trustee  named  In  the 
deed  of  trust 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  verdict  and  judgment  render- 
ed in  t&voT  ot  the  defendants.  The  defend- 
ant Wirt  Davis  having  filed  a  cross-action 
against  the  plalntifC,  Judgment  was  also  ren- 
dered In  favor  of  the  said  Wirt  Davis  upon 
his  cross-action  against  the  plalntifT  for  the 
land  In  controversy.  A.  W.  Dmland,  ad- 
ministrator, by  order  of  the  court,  was  per- 
mitted to  prosecute  the  suit  The  said  A.  W. 
Umland,  administrator  of  the  estate  of 
George  P.  Zeiss,  deceased,  has  appealed 
from  the  judgment  of  the  district  court 

It  might  be  well  to  say  also  that  the  deed 
of  trust  in  question  was  made  by  George  P. 
Zeiaa  and  another  on  February  16,  1913,  to 
secure  a  note  for  |6,0(X>,  due  90  days  there- 
after, with  Interest  at  10  per  cent  Tba 
note  was  not  met  at  maturity,  nor  was  any 
interest  ever  paid  on  It  A  sale  by  the 
trustee  was  not  made  until  April  7,  U914. 
The  land  was  bid  in  by  the  appellee  Wlit 
Davis,  but  the  trustee  made  the  deed  to  the 
First  State  Bank,  and  then  the  bank  deeded 
same  to  Davis,  and,  while  said  bank  was 
named  as  a  payee  In  the  deed,  and  as  the 
beneficiary  In  the  deed  of  trust,  the  appellee 
Wirt  Davis  in  fact  furnished  the  money 
which  was  loaned  Zeiss. 

Appellant  assails  the  action  of  the  lower 
court  in  rendering  judgment  for  the  defend- 
ants for  the  reason  that  he  says  the  proof 
of  the  case  having  shown  that  on  the  day 
of  the  alleged  sale  by  the  trustee,  before  10 
o'clock  a.  m.,  the  said  trustee,  J.  F.  Richard- 
son, and  parties  representing  the  beneficiary 
In  the  deed  of  trust  were  requested  by  George 
P.  Zeiss  and  his  attorneys  not  to  sell  the  land 
until  the  said.  Zeiss  could  arrive  at  Liberty 
on  a  train  which  reached  that  place  at  10:30 
a.  m.  standard  tbne,  April  7,  1914,  and  that 
said  trustee  and  the  defuidants  unduly  has- 
tened the  sale  of  said  land.  In  order  to  make 
the  same  before  the  said  George  P.  Zeiss 
could  be  present,  and  the  evidence  having  fur- 
ther shown  that  the  trustee  and  the  defend- 
ants decUned  to  inform  the  agents  and  at- 
torneys of  said  Zeiss'  when  said  sale  would 
take  place,  and  the  evidence  having  further 
shown  that  the  said  trustee,  according  to  his 
own  testimony,  was  actlpc  solely  as  the  agent 
ot  Wirt  Davis  and  the'  First  State  Bank,  and 
that  he  abused  his  ^titles  as  a  trustee  In  not 
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affording  fbe  said  Zdas  an  opportunity  to  be 
present  at  said  sale,  and  the  evidence  having 
further  shown  that  the  land  was  sold  to  the 
said  Wirt  Davis  for  the  som  of  $1,700,  when 
It  was,  at  the  time  of  said  sale.  In  cash  worth 
not  leas  than  f4,000,  and  there  being  some 
question  as  to  whether  or  not  the  said  sale 
took  place  wltbtn  the  hours  prescribed  by 
law,  solar  time,  hence  the  court  erred  In 
rendering  Judgment  for  the  defendants,  and 
a  new  trial  should  be  granted. 

[1, 2]  The  first  proposition  urged  la  that 
the  trustee  In  the  deed  of  trust  becomes  the 
special  agent  of  both  parties,  and  must  act 
with  absolute  Impartiality  and  with  fairness 
to  all  partlee  ooncenied.  The  second  proposi- 
tion Is  that  a  sale  for  an  Inadequate  price  by 
a  trustee  will  be.  set  aside  If  there  Is  proof 
.of  undue  acl vantage.  We  think  the  proposl- 
tions  are  correct  legal  propositions,  and  we 
are  constrained  to  Inquire  whether  any  undue 
and  unfair  advantage  was  obtained  over  the 
appellant  in  making  said  sale.  However,  we 
are  confronted  at  the  outset  with  the  Judg- 
ment of  the  court,  In  which  these  Issues  are 
determined  against  the  appellant 

[S-B]  It  la  also  true  that  in  making  a  sale 
under  a  deed  of  trust  the  trustee  must  abide 
by  and  comply  with  the  terms  of  the  deed, 
but  Incidental  matters  outside  of  its  terms 
are  left  to  his  discretion,  and  that  the  gran- 
tor In  the  deed  of  trust,  who  sues  to  set 
aside  the  sale  made  by  the  trustee,  has  the 
burden  of  proving  that  the  trustee  abused 
his  discretion  by  acting  unfairly  with,  or 
has  taken  some  undue  advantage  of  him,  and 
that  thereby  he  has  suCered  material  Injury. 
No  proof  was  submitted  that  the  slightest  loss 
was  suffered  on  account  of  any  act  of  the 
trustee,  and  the  attack  ia  based  on  the  fact 
that  the  sale  was  not  deferred  or  postponed 
until  George  P.  Zeiss  could  be  present  and 
attend  the  same.  However,  there  is  no  tes- 
timony that  the  said  Zeiss,  If  In  fact  present, 
could  or  would  have  bid  and  paid  for  the 
land  a  sum  greater  than  the  land  really 
brought  under  the  trustee's  sale.  The  deed 
of  trust  provides  as  follows: 

"The  State  of  Texas,  County  of  Liberty. 

"Know  all  men  by  these  presents:  That  I, 
George  P.  Zeiss,  of  Honaton,  in  the  county  of 
Harris,  and  state  of  Texas,  for  and  in  consid- 
eration of  the  snm  of  one  dollar  to  me  cash  in 
band  paid  by  J.  F.  Richardson,  of  Liberty  coun- 
ty, in  the  state  of  Texas,  trustee,  the  receipt 
whereof  is  hereby  acknowledged,  and  in  fur- 
ther consideration  of  the  debt  and  trust  herem- 
after  mentioned,  have  granted,  sold,  and  con- 
veyed, and  by  then  presents  do  arrant,  sell, 
and  convey,  nnto  the  said  J.  F.  Richardson, 
trustee,  and  to  his  successor  or  snbstitBte  in 
tUs  trust,  and  to  his  and  their  assiKne  for- 
ever, all  and  singular  the  following  described 
property  situated,  lying,  and  being  in  the  county 
of  Uber^  and  state  of  Texas,  viz.:  Parts  of 
the  Jacob  B.  Self  beadright  leagae  described 
as  foUowe:  [Description  of  land  by  metes  and 
bounds.! 

"To  have  and  to  hold  the  herdn  described 
premises,  together  with  all  and  singular  the 
ricbu,  and  appurtenances  thereto  in  any  wise 
belonpnf  ,-imto  the  -miA  i.  9-.  Siehai<dson<  trus- 


tee,  and  I  do  hereby  bind  mysdf,  my  heirs, 
executors,  and  administrstor*  to  warrant  and 
forever  defend  all  and  singular  the  said  prem- 
ises unto  the  said  J.  F.  Richardson,  trustee,  to 
his  suecesaor  or  snbsdtnte,  and  to  liis  and 
their  assigns  forever,  against  any  person  whom- 
soever 'lawfully  claiming  or  to  claim  the  same 
or  any  part  thereof,  in  trust,  however,  for  the 
following  purposes  and  upon  the  following  con- 
ditions, viz.:  If  the  said  George  P.  Zeiss  shall 
well  and  truly  pay  otT  and  discharge  ab  the  ma- 
turity thereof,  according  to  the  tenor  and  ef- 
fect thereof,  one  certain  promissory  note  made 
by  George  P.  Zeiss  and  W.  3.  Zeiss  payable  to 
the  order  of  the  First  State  Bank  of  Liberty 
and  described  as  follows:  [Here  follows  note 
for  $6,000,  dated  2/16/1918,  and  due  90  days 
after  date,  signed  by  Geo.  P.  Zeiss  and  W.  J. 
Zeiss]— with  interest  thereon  from  maturity  until 

Said  at  the  rate  of  10  per  cent,  per  annum,  said 
iterest  payable  as  it  accrues  at  the  office  of 
■aid  bank,  then  this  conveyance  idiaU  become 
null  and  void,  and  these  presents  shall  be  re- 
leased in  due  form  at  my  expense.  But  in  case 
of  default  or  failure  to  observe  and  keep  any 
of  the  covenants  hereof  by  the  grantors  herein, 
then  and  in  that  event  the  said  trnstee  is  here- 
by authorized  and  empowered,  and  it  shall  be 
ms  special  duty,  at  the  i<eqnest  of  the  payee  or 
any  holder  of  any  of  the  above-described  notes, 
to  sell  the  above-described  property  to  the  high- 
est bidder  for  cash  at  the  courthouse  door  of 
the  county  in  which  said  property  or  any  part 
thereof  is  situated,  at  public  outcry,  between 
the  hours  of  10  o'dock  a.  m.  and  4  o'clock  p. 
m.  on  the  first  Tuesday  in  any  month,  after 
having  given  notice  of  such  sale  by  posting  up 
written  or  printed  notices  at  three  public  plac- 
es In  said  county  of  libertr  and  state  of  Tex- 
as, and  aO  of  which  said  notices  shall  have 
been  posted  for  at  least  twenty  days  next  be- 
fore the  day  of  sale,  and  after  such  sale  to 
make  the  purchaser  or  purchasers  hereunder 
good  and  snffldent  deeds  in  the  name  of  the 
grantors  herein,  conveying  the  property  so  sold 
to  the  purchasers  in  fee  simple,  with  general 
warranty  of  title,  and  to  receive  the  proceeds 
of  said  sale  and  to  apply  the  same  as  follows: 
First,  to  the  payneat  of  all  necessary  costs 
and  expenses  incident  to  the  execution  of  said 
trusts,  including  a  fee  to  the  tmatee  of  6  per 
cent,  to  be  estimated  upon  the  amount  realized 
at  said  sale;  seeond,  to  the  payment  rateably 
of  the  said  note  then  unpaid  principal  and  ac- 
crued interest  (it  being  understood  that  when 
default  shall  be  made  In  the  payment  of  any 
of  said  note  or  any  bistanment  of  Interest  on 
said  note,  or  a  failure  to  pay  any  state,  conn* 
ty,  or  dty  taxes  assessed  upon  said  property, 
after  the  same  by  law  becomes  delinquent,  all 
the  others  shall  become  at  onse  due  and  pay- 
able, at  the  option  of  the  holder  or  holders 
thereof);  third,  the  remainder,  if  any  there 
shall  be  after  the  payment  of  all  said  costs  and 
expenses,  and  the  principal  and  interest  of  said 
note,  shall  be  paid  to  me  the  said  George  P. 
Zeiss  or  to  my  heirs,  assigns,  or  legal  represen- 
tatives. In  case  of  death  of  the  said  3.  F.  Rich- 
ardson, trustee,  or  of  his  refusal,  failure,  or  in- 
ability for  any  reason  within  five  days  after 
such  request  by  the  holder  Or  holders  of  said 
note  as  above  stipulated  to  make  said  sale  or 
to  perform  said  trusts,  then  the  legal  hcdder 
or  holders  of  said  note  or  any  of  them  may 
appoint  in  writing  a  substitute  trustee,  who 
shall  thereupon  succeed  to  all  the  estate,  rights, 
powers,  and  trusts  hereinbefore  granted  to  and 
vested  in  said  J.  F.  Richardson,  trustee.  And 
it  is  further  specially  agreed  by  the  parties 
hereunto  that  in  any  deed  or  deeds  given  by 
any- trustee  or  subsotnte  duly  appointed  here- 
imder,  any  and  all  statements  of  nets  or  other 
recitals  therein  made  as  to  the  nonpayment  of 
the  money  secured,  or  aa  to  the  request  to  sell, 
the  time,  place,  terms  of  sale,  and  property  to 
be-  hold  having  been  duly  paUiahisd,  w  m  te 
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taty  other  .act  or  tUiig  having  been  duW  done 
by  any  trustee,  or  snbstitute,  shall  be  taken  by 
any  and  all  courts  of  law  and  equity  as  prima 
facie  evidence  that  the  said  statements  or  rent- 
als do  state  facts  and  are  -without  further  ques- 
tion to  be  accepted.  And  Qeorpe  P.  Zeiss,  the 
said  grantor,  does  hereby  ratify  and  confirm 
any  and  all  acta  that  the  trustee  or  substitute 
or  his  successor  in  this  trust  may  lawfully  do 
in  the  premises  by  yirtue  hereof.  Erasures  and 
interlineations  made  and  approved  before  sign- 
ing. 
"^^ Witness  my  hand  this  16th  day  of  February, 

A.  D.  1913.  Geo.  P.  Zeiss." 

It  may  be  noted  that  there  is  no  prorlslon 
in  the  deed  of  trust  giving  Zeiss  the  right  to 
be  present  at  the  sale,  nor  making  It  Incum- 
bent upon  the  trustee  to  postpone  the  sale 
until  he  could  arrive,  nor  does  the  deed  of 
trust  provide  that  Zeiss  be  notified  when  the 
sale  is  to  take  place.  But  the  trustee  did, 
in  fact,  mail  him  a  copy  of  the  notice  of  sale, 
which  was  posted.  This  la  admitted  by  all 
parties. 

It  might  be  well  to  give  a  resume  of  the 
testimony. 

0.  F.  Stevens  testified: 

That  on  the  morning  of  the  day  of  the  tale, 
about  8  o'clock,  he  telephoned  from  Houston 
to  Mr.  Richardson,  the  trustee,  at  Liberty,  "to 
laiow  if  he  couldn  t  put  the  sale  off  until  Mr. 
Zeiss  came  here,  but  he  didn't  know  and  didn't 
promise  to  do  it"  "I  was  under  the  impres- 
sion that  it  was  necessary  at  that  time  to  ad- 
vertise it  [the  sale]  in  the  newspapers,  and  I 
wanted  that  information  from  him.  I  concede 
now  that  under  the  terms  of  the  deed  of  trust 
that  wasn't  necessary,  be^iuse  it  didn't  so  pro- 
vide in  the  deed  of  trust"  "Zeiss  wanted  to 
leave  Houston  at  9:10,  which  was  to  arrive  here 
at  10:35  or  10:40,  tmd  he  couldn't  have  reach- 
ed here  before  that  time  after  I  communicated 
with  the  trustee." 

C.  F.  Stevens  further  testified  that  two  or 
three  days  before  the  sale  be  telephoned  B. 

B.  Pickett,  Jr.,  who  was  attorney  for  Wirt 
Davis  and  the  First  State  Bank,  to  Inquire 
about  the  sale,  and  was  told  by  Pickett  "that 
the  sale  would  have  to  go  on  as  advertised, 
and  no  one  told  Mr.  Zeiss  that  the  sale  would 
not  take  place  on  that  day."  C.  F.  Stevens 
also  testified  that  at  the  time  of  the  trustee's 
sale  the  land  was  worth  about  $4  per  acre, 
and  be  figured  that  there  were  about  1,160 
acres  In  the  clear.  Mr.  Zeiss  did  not  speak 
to  him  about  having  a  member  of  bis  firm 
present  at  the  sale  to  buy  the  land,  although 
one  member  of  his  firm  was  in  Liberty  that 
day,  "and  I  communicated  with  him,  but  Mr. 
Zeiss  did  not  tell  me  to  have  him  at  the  sale 
to  buy  that  land  for  him." 

F.  M.  Stevens  testified  that  0.  F.  Stevens 
phoned  him  from  Houston  on  the  day  of  the 
sale,  and  asked  him  to  request  Mr.  Richard- 
son to  put  oS  the  sale  until  Mr.  Zeiss  could 
arrive  on  the  10:30  train;  that  he  then  re- 
quested Mr.  Richardson  to  wait,  and  Rich- 
ardson said  he  would  have  to  see  Mr.  Pickett 
and  Mr.  Davis,  "that  they  were  running  It, 
aad  he  eoulds't  give  me  any  satisfaction, 
and  didn't  say  whether  he  would  wait  or 
what  he  would  do,  I  asked  him  to  let  me 
kaom  when  iM  aold  It,  and  what  time  )>e  was 


going  to  sell  It  He  nerer  Old  ten  me,  and 
I  was  watdilng  the  sale,  and  my  recollection 
is  that  I  was  In  the  drug  store,  and  I  didn't 
hear  any  sale  called  oot" 
J.  F.  Richardson,  the  trustee,  testified: 
"I  made  this  sale  at  the  Instance  of  the  First 
State  Bank  and  Mr.  Davis,  and  at  tliat  time  I 
was  a  director  of  the  Bank.  It  was  after  10 
o'clock  when  we  sold  the  land,  and  we  were 
not  afraid  to  wait  until  after  the  train  came  be- 
cause of  an  injunction:  I  laughingly  told  yon 
we  wasn't  going  to  watt  and  take  a  chance  on 
him  coming  with  an  Injunction.  We  didn't  hur- 
ry It  up  for  that  reason;  we  pulled  it  off  on 
time.  I  can't  tell  you  whether  if  we  hadn't 
been  afraid  of  an  injonetion.that  we  would  have 
waited  or  not  I  remember  you  asked  me  if 
we  were  going  to  sell  the  land  on  that  day,  and 
I  told  you  'Tes,'  and  Fred  asked  me  to  post- 
pone  it  until  after  the  train  came.  Ton  tele- 
phoned to  me  and  asked  me  to  wait  until  the 
train  came,  that  yon  and  he'  were  coming;  I 
understood  that  you  were  coming  with  him. 
I  don't  know  whether  you  came  that  day  or 
not  I  waa  acting  for  Mr.  Davis  in  the  sale  of 
that  land.  Davis  and  I  offered  to  take  over  his 
bank  at  Waller  and  put  it  on  its  feet  and  take 
care  of  the  BMrst  National  in  Houston  for  him, 
but  hia  refusal  to  do  that  had  nothine  to  do 
with  expediting  the  sale  of  this  land.  I  acted 
for  Mr.  Davis  in  making  the  sale  of  this  land. 
I  was  not  acting  for  Mr.  Zeiss.  I  couldn't  act 
for  him,  because  I  was  the  trustee,  and  selling 
it  under  Mr.  Davis'  directions.  Tes,  sir:  I 
guess  I  was  acting  for  Mr.  Zeiss  also.  I  was 
the  trustee,  and  acted  as  trustee  as  the  law  di- 
rected." 

B.  B.  Pickett,  Jr.,  testified  that  he  drew  the 
notices  of  sale  after  Mr.  Richardson  had 
been  requested  to  make  the  said  by  the  First 
State  Bank,  and  also  by  Mr.  Wirt  Davis; 
that  he  personally  knows  that  Wirt  Davis 
advanced  the  sum  of  $5,000  on  the  note.  The 
deed  of  trust  at  first  was  Intended  for  the 
First  State  Bank,  but  before  the  transaction 
was  closed  he,  as  attorney  for  the  bank,  ad- 
vised against  the  loan  l^  the  bank,  because 
Mr.  Zeiss  was  on  too  mudi  paper,  and  there- 
upon Wirt  Davis  advanced  the  money.  He 
further  testified: 

That  a  few  days  before  the  sale  took  place 
Mr.  Stevens  telephoned  him  and  asked  what 
would  be  done  about  having  the  Zeiss  land  sold 
under  the  deed  of  trust,  "and  I  simply  told  him 
that  the  sale  would  be  gone  ahead  with  just  as 
advertised,  that  we  couldn't  postpone  it  any 
longer.  I  thought  we  had  nven  Mr.  Zeiss  all  the 
chance  he  could  ask,  and  I  tried  to  make  it  as 
emphatic  as  I  could  so  he  would  onderatand 
that  there  would  be  no  more  dehiy." 

B.  B.  Pickett,  Jr.,  farther  testified: 
That  he  remembers  distinctiy  that  the  sal* 
by  the  trustee  "was  made  just  a  few  minutes 
before  that  train  came;  can't  tell  how  many 
minutes  before,  but  mr  recollection  is  that  I 
saw  Mr.  Zeiss  before  I  got  back  to  my  office; 
am  quite  sure  it  wasn't  made  more  than  ten 
minutes  before  that  train  came;  hardly  think 
that  long." 

J.  F.  Richardson  also  testified: 

That  the  train  referred  to  arrived  at  Liberty 
on  that  day  at  10:40  a.  m.  (the  regular  schedule 
being  10:35  a.  m.),  so  he  learned  by  inquiry  of 
the  railroad  agent  "I  remember  of  making  the 
sale  of  this  land  on  tiie  7th  day  of  April,  1914, 
and  the  train  came  in  shortly,  after  we  left  the 
eourthouse;  couldn't  state  how  many  minutes, 
but  I  met  Mr.  Zeiss  right  out  there  on  the 
square, as  I  came  oat  qt  the  conrthoase." 
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And  there  was  evidence  tbat  tbe  aale  occur- 
red In  the  usnal  manner  by  being  announced 
In  tlte  usual  way  and  formally  cried  out  and 
bid  off  in  the  usual  way. 

E.  B.  Pldsett,  Jr.,  testified  that  the  value 
ot  the  land  at  that  time  was  $3  or  $4  per 
acre  If  the  title  was  entirely  clear.  Also  he 
testified: 

That  he  does  not  know  if  Mr.  Davis  was  at 
the  sale,  bat  be  bid  in  the  land  for  him,  and 
that  "he  considered  that  Mr.  Richardson  was 
a^tini;  for  all  parties  jast  as  the  law  puts  that 
obligation  on  him,  to  act  with  faimesB,  and  not 
take  advantage  of  imy  one  and  treat  both  par- 
ties alike." 

A.  W.  Umland  testified: 

That  the  land  is  worth  at  least  |4  per  acre, 
and  he  thinks  that  be,  as  administrator  of  the 
estate,  conld  sell  it  for  $4  per  acre  cash.  "I 
know  about  Mr.  Zeiss'  basineBs  at  that  time, 
and  he  could  have  paid  more  than  |1,7S0  for 
the  land  then.  Oonlo  not  say  just  exactly  what 
be  could  have  paid  for  it,  couldn't  give  any  ape- 
cUlc  amount,  but  I  know  enough  about  his  busi- 
ness at  that  time  to  know  that  he  could  have 
prevented  the  land  being  sacrificed  at  tbat  fig- 
nre." 

That  testimony  be  gave  on  direct  examina- 
tion.   On  cro8»«xamlnatlon  he  testified: 

"That  was  just  four  months  before  Mr.  Zeiss 
died.  It  is  a  fact  that  he  was  in  very  strait- 
ened condition  financially,  and  practically  every- 
thing tbat  be  had  was  tied  up.  I  don't  know 
whether  he  had  been  asked  time  and  again  to 
pay  this,  and  that  he  had  promised  to  do  so, 
but  failed;  don't  know  anvthing  about  it  I 
know  tbat  he  could  have  paid  more  than  $1,7S0 
for  the  land  at  the  time  It  was  sold,  because 
the  cash  he  had  on  hand  at  that  time  was  more 
than  that  When  he  died  there  was  only  $2,600 
on  hand  in  tbe  bank,  and  tbe  deposits  ran  over 
$20,000.  bat  two  or  three  weeks  before  he  died 
there  had  been  some  uaasuaUy  heavy  withdraw- 
als. I  don't  know  whether  Mr.  Zeiss  two  or 
three  weeks  before  he  died  had  an  appointment 
to  meet  Wirt  Davis  and  Frank  Richardson  to 
make  a  part  payment  on  this  note  or  not. 
*  *  *  The  liabilities  of  the  estate  are  about 
four  times  tbe  assets,  and  under  forced  sale 
It  would  crowd  the  estates  to  pay  26  cents  on 
the  dollar." 

Again,  on  direct  examination,  he  testified' 
"Bat  in  April,  1914,  which  was  16  months 
ago,  conditions  were  mach  better,  before  the 
war.  At  the  time  of  this  sale  I  would  say  that 
Mr.  Zeiss  was  solvent  If  he  bad  lived  he  could 
have  worked  it  all  out  all  right,  but  dying  at 
the  time  he  did  left  him  in  pretty  bad  shape. 
X  think  his  assets  at  the  time  of  this  sale  were 
equal  to  his  liabilities." 

He  further  testified  on  cross-examlnatloD: 
"The  inventory  that  I  filed  shows  an  excess 
of  assets  over  liabilities,  and  the  inventory 
included  everything',  so  far  as  I  know.  Yes, 
sir;  there  was  some  $18,000  or  $20,000  owing 
to  the  Houston  banks,  but.  I  don't  know  whether 
most  of  that  is  in  Liberty  county  stuff  that  is 
worthless;  don't  know  whether  the  Binley 
stuff  that  we  hold  is  worthless.  I  have  never 
estimated  that  I  never  had  no  knowledge  of 
any  of  it  until  after  his  death." 

And  J.  F.  Richardson  testified: 

That  he  and  Wirt  Davis,  at  Bfr.  Zeiss'  re- 
quest, had  met  bim  at  Honston  after  they  "had 
written  him  two  or  three  letters  and  couldn't 
cret  a  reply  in  regard  to  what  be  would  do,  and 
Mr.  Dans  made  an  appointment  with  bim  and 
met  him  at  tbe  Brasos  Hotel,  and  we  met  him 
there  and  had  a  talk  with  Min,  and  we  offered 
to  take  care  ot  tkis  paper  If  lie  would  pay 


the  interest  op  on  It,  and  add  a  Uttie  more  addi< 
tional  security,  and  he  said  it  was  an  impossi- 
bility for  him  to  even  pay  tbe  interest" 

Jn  the  case  of  Glvens  v.  McCray,  196  Mo. 
306,  03  S.  W.  379,  113  Am.  St  Rep.  736,  tbe 
court  says: 

"The  mere  fact  that  the  property  conveyed 
by  deed  of  trust  is  sold  In  gross  is  not  per  se 
sufficient  to  avoid  the  sale;  and  no  case  that 
I  am  aware  of  has  gone  to  that  lentrth.  There 
must  be  some  attendant  fraud,  unfair  dealing, 
or  abuse  by  the  trustee  of  the  confidence  re- 
posed in  him,  or  some  resulting  injury  frnm  a 
sale  made  in  this  way,  in  order  to  obtain  the 
aid  of  a  court  of  equity  to  divest  a  titie  thus 
acquired.  In  tbe  very  nature  of  things  some 
latitude  of  ffiscretion  ought  in  this  regard  to 
be  allowed  the  trustee;  indeed  the  very  instru- 
ment conferring  the  power  contemplates  this, 
and  so  long  as  his  acts  are  free  from  any  sus- 
picion or  bias,  and  that  discretion  is  not  ar- 
bitrarily nor  unsoundly  exercised,  those  acta 
will  be  exempt  from  equitable  interference." 

In  the  case  of  National  Loan  Ca  v.  Doren- 
blaser,  80  Tex.  Civ.  App.  148,  69  8.  W.  1019, 
the  court  says: 

"Tbe  statute  requires  notice  of  sales  under 
deeds  of  trust  to  be  given  by  posting  writt«l 
or  printed  notices  thereof  in  three  public  plac- 
es in  the  county  where  the  sale  Is  to  take  place, 
one  of  which  shall  be  at  the  door  of  the  court- 
house of  the  county" — citing  Fisher  v.  Slmwi, 
96  Tex.  234,  66  S.  W.  447.  882;  Marshton  v. 
Yaites,  66  S.  W.  867.  "The  posting  of  the  no- 
tices in  this  case,  one  at  the  courthouse  door, 
one  on  a  telephone  pole  near  the  northwest 
corner  of  the  courthouse  square,  and  the  other 
on  a  telephone  pole  near  tne  northeast  corner 
of  the  said  square,  was  practically  one  place, 
and  such  posting  was  not  at  three  public  places, 
as  contemplated  by  tbe  statute.  The  price  for 
which  the  lot  sold  being  gros^  inadequate,  tbe 
irregularity  in  giving  the  notice  of  sale  was 
sufficient  to  set  aside  the  sale  by  the  trustee. 

"It  was  in  tbe  dis3reti<»  of  the  trustee,  under 
the  terms  of  said  deed  of  trust  th  sell  the 
property  as  a  whole,  or  in  separate  parcels, 
and  the  exercise  of  such  discretion  in  selling  the 
whole  lot,  instead  of  in  parcels,  will  not  be 
cause  for  Betting  aside  the  sale,  unless  it  oper- 
ated as  an  injury  to  opposing  interests.  The 
evidence  fails  to  show  that  a  better  price  would 
have  been  realized  by  selling  In  a  diirerent  man- 
ner, or  that  a  different  reBolt,  beneficial  to 
opposing  interests,  would  have  accrued.  We 
therefore  conclude  tbat  the  evidence  fails  to 
show  an  abuse  of  discretion  by  the  trustee  in 
selling  the  lot  as  a  whole." 

It  will  be  seen  that  this  sale  was  set  aside 
not  alone  on  account  of  tbe  Inadequacy  of 
price,  bu^  on  account  of  tbe  irregularity  in 
tbe  posting,  and  that  said  posting  was  not  at 
three  public  places  as  contemplated  by  tbe 
statute. 

In  the  case  of  iGvants  ▼.  ErOman,  153  S. 
W.  930,  tbe  court  says: 

"In  this  connection  we  desire  to  state  that 
mere  inadequacy  of  price  paid  for  the  lots  is 
not  alone  sufficient  to  set  the  sale  aside,  unless 
that  act  is  supplemented  by  proof  of  bad  faith, 
mistake,  or  undue  advantage  taken  of  ignorance 
or  weakness  of  those  whose  property  rights  are 
affected  by  tbe  sale" — citinK  ludgins  t.  Mor- 
row, 47  Ark.  615,  2  8.  W.  104. 

Gontiuulng,  tbe  court  says: 

"When  plaintiff  proved  a  sale  under  execution 
by  introducing  a  valid  judgment  in  execution, 
together  with  a  sheriff^  deed,  all  apparently 
regular,  if  there  was  any  illegalit^r  or  irregular- 
ity rendering  the  proceedings  void,  it  w,as  the 
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da<7  of  appellee  to  adsnme  the  burden  of  es- 
tabliahing  sadi  facts;  and  the  aame  rnle  applies 
to  a  sale  by  a  trustee  onder  a  power  contained 
in  a  trust  deed" — citing  Maverick  y.  Salinas, 
15  Tez.  67;  Kennedy  ▼.  Walker,  188  S.  W. 
1115. 

Umland,  the  administrator,  t«tstlfied  tbat 
at  tbe  time  of  Mr.  Zeiss'  death  his  bank  had 
on  hand  only  about  $2,600  with  whldi  to  pay 
off  debts  amounting  to  more  than  $2,600, 
and.  In  addition,  he  was  indebted  to  banks 
in  Houston  in  the  sum  of  $18,000  or  $20,000, 
and  that  tbe  liabilities  of  the  estate  were 
about  four  times  the  assets,  and  that  nnder 
forced  sale  it  would  crowd  the  estate  to  pay 

25  cents  on  the  dollar,  and  he  admitted  that 
Mr.  Zeiss  was  in  very  straitened  conditions 
financially,  and  practically  everything  was 
tied  up.  See  Hampshire  v.  Greeves,  104  Tex. 
620,  143  &  W.  147;  Glvens  v.  McCray,  196 
Mo.  806,  93  S.  W.  374,  U3  Am.  St.  Bep.  7-86; 
Green  C!o.  v.  St  Lonls  Mutual  Bnllding  Co^ 
196  Mo.  358,  93  S.  W.  1111;  Seip  v.  Orinnan, 
86  S.  W.  350;  Hndglns  v.  Morrow,  47  Ark. 
516,  2  S.  W.  104;  Am.  &  Bng.  B&c.  of  Law, 
vol.  28,  p.  1006;  Klein  v.  Glass,  63  Tex.  37; 
Jones  V.  Pratt,  77  Tex.  210,  13  8.  W.  887; 
Smith  y.  Perkins,  81  Tez.  157,  18  d.  W.  805, 

26  Am.  St.  Hep.  794;  Georgi  ▼.  Juergen,  66 
S.  W.  873. 

In  Jones  v.  Pratt,  supra,  the  court  says: 

"An  Inadequacy  of  price  la  not  by  itself  suf- 
ficient to  require  the  sale  to  be  set  aside.  It 
is  so  great  as  to  require  it  to  be  set  aside  if 
even  slight  Irregularities  attending  the  sale  had 
been  proved.  But  when  such  irregularities  are 
not  proved,  they  should  not  be  sought  after 
and  created  by  the  court  in  order  to  avoid  the 
sale.  Such  a  cours^'  would  be  destructive  of 
ezecntioi^  sales.  Confidence  in  such  sales  mast 
be  preserved.  When  they  are  authorized  and 
properly  conducted,  great  inadequacy  of  price 
alone  vnB  not  be  held  cause  for  vacating  them." 

We  have  carefully  examined  tbe  record 
and  appellant's  assignment  of  error  and  the 
propositions  thereunder.  The  assignment  is 
overruled.  Finding  no  error  in  the  action  of 
tbe  lower  court,  we  are  of  the  opinion  tliat 
tbis  canse  should  be  affirmed. 

It  is  so  ordered. 


TEXAS  FIBEWOBKS  CO.  ▼.  GXJNN.* 
(No.  7246.) 

(Court  of  CHvfl  Appeals  of  Texas.    Galveston. 
Oct  26,  1916.     Bebeaiing  Denied  Kov. 
16,  1916.) 

1.  Mabtui  Ann  Srrvant  «=>279(5)— Ihjt7Bies 
TO  Skbvart— NEOLiaKNOK  OF  Masteb— Kvi- 

DIRCB— SDFFICIENOT. 

Evidence  held  sufficient  to  sustain  finding  of 
aegligoice  on  the  part  of  the  foreman  emplo.Ted 
by  the  master  in  manufacture  of  fireworks  in 
furnishing,  a  mixture  whose  qualities  were  un- 
known, in  directinK  the  iujured  servant  to  strike 
the  powder  a  hard  blow  and  in  allowing  unnec- 
essary quantities  of  explosives  to  collect  in  the 
room.  .1 

[Ed.  Notetr— For  odier  easea,  see  Master  and 
Servant,  Cent  Dig.  $  978;  Dec.  Dig.  «=s.279(5).] 


2.  MAsntB  Airn  Skbvant  «s>107(7>— Ihjokixs 
TO  Sebtant— Neglioekois  of  Master.  ' 
There  is  no  negligence  in  the  mere  fact  that 
the  master  employed  explosives  in  the  manu- 
facture of  fireworks,  but  he  is  not  thereby  dis- 
charged, from  using  reasonable  care,  which  de- 
mands increased  watchfulness  and  greater  cau- 
tion in  proportion  to  the  dangerous  nature  of  tb» 
instrumentality  employed. 

[Ed.  Note.— For  other  cases,  see  Haster  and 
Servant,  Cent  Dig.  {  202;  Dee.  Dig.  «=» 
107(7).] 

8.  Mabtkb  anu  Skbvant  «=a278(S)— iNJTJBIXa 
TO  Sebvant— Neouoeitob  of  Master. 
Facts  tending  to  show  negligence  on  the 
part  of  the  master  in  creating  conditions  al- 
leged to  have  caused  the  injuries  are  not  nega- 
tived by  the  fact  that  an  explosion  of  fire- 
works in  process  of  manufacture  was  unusual 
or  extraoiulnary. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  958;  Dec  IMg.  ®=> 
278(3).] 

4.  Tbiai,  4s>133(6>— Abouiobnt  of  OouiiaiEir^ 

Cttbk  op  Ebbob. 
Error,  if  any,  in  permitting  counsd  to  ar- 
gue, in  a  servant's  action  for  injuries  by  ex- 
plosion of  fireworks,  in  process  of  manufacture, 
that  in  another  place  there  had  been  su(^  an 
explosion  and  the  master  bad  been  held  liable 
in  damages  therefor,  is  cured  by  a  specific  in- 
struction to  tile  jury  to  disregara  it 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  I  816;    Dec.  Dig.  «=9lS3(6).] 

Appeal  from  District  Court,  Harris  (boun- 
ty; Wm.  Masterson,  Judge. 

Action  by  F.  M.  Gunn  against  the  Texas 
Fireworks  Company.  Judgment  for  plain- 
Ufl,  and  defoidant  appeals.    Affirmed. 

Walter  B.  Montelth  and  Andrews,  Street- 
man,  Bums  &  liOgue,  of  Houston,  for  ap- 
pellant Atkinson,  Graham  &  Atkinson,  at 
Houston,  for  appellee. 

LANE,  J.  This  suit  was  instituted  in  tbe 
district  court  of  Harris  county  by  F.  M. 
Gunn,  berelnafter  called  "appellee,"  against 
Texas  Fireworks  Company,  a  corporation,  to 
recover  for  personal  injuries  suffered  by 
him  while  at  work  for  appellant,  which  he 
alleges  was  caused  by  reason  at  an  explo- 
sion of  certain  fireworks  and  other  explo- 
sive matter  <m  account  of  tbe  nej^lgence  of 
said  appellant  company.  Judgment  was 
rendered  for  appellee  for  $1,645. 

In  appellee's  petition  it  is  In  substance 
alleged  that  as  an  employ^  of  appellant  be 
was  working  nnder  the  direction  and  orders 
of  <Ae  Wallace  Clark,  who  was  tbe  fore- 
man of  appellant;  that  under  the  direction 
of  said  foreman  he  was,  at  the  time  of  the 
explosion  which  caused  his  injuries,  engaged 
In  filling  cases  or  cartridges  with  powder 
furnished  to  him  for  that  purpose  by  said 
foreman,  which  said  powder  would  explode 
from  the  effect  of  a  blow;  that  he  was  put 
to  work  in  filling  said  cartridges  in  a  very 
small  room;  that  at  said  time  be  was  In- 
experienced in  the  performance  of  such 
work;  that  he  had  been  engaged  at  such 
work  for  a  period  of  three  days  only  prior 
to  his  Injuries  and  had  no  knowledge  of  tbe 
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properttes  or  dangerous  character  and  <iual- 
ity  of  the  powder  bo  furnished  to  him,  or  of 
the  work  being  performed;  that  said  fore- 
man knew,  or  by  ordinary  diligence  could 
and  Bhould  have  known,  that  aald  powder 
was  a  dangerous  expIoalTe  and  that  the 
same  would  explode  If  struck  a  hard  blow; 
that  neither  said  foreman,  nor  anyone  else, 
gave  him  any  information  as  to  the  dangerous 
qualities  of  said  powder,  nor  inatructions  to 
be  careful  in  handling  the  same,  but,  on  the 
contrary,  said  foreman  directed  him,  while 
he  was  flUing  one  of  said  cartridges  with 
said  powder,  to  strike  the  powder  harder 
than  he  had  been  striking  it,  so  as  to  fill 
said  casing  or  cartridge  more  firmly;  that, 
In  obedience  to  said  directions,  be  did  strike 
said  cartridge  with  greater  force;  that  the 
force  of  said  blow  caused  said  cartridge  to 
explode  with  great  force;  that  said  explo- 
sion ignited  a  large  quantity  of  other  com- 
bustible and  explosive  matter  and  material, 
which  said  foreman  had  negligently  per- 
mitted to  accumulate  and  remain  in  said 
small  room  wliere  be  was  performing  bis 
work.  In  dose  proximity  to  where  he  was  at 
w<«'k ;  that  all  of  said  tx>mbnatlble  and  explo- 
sive material  ignited  and  exploded,  and  that 
by  reason  of  such  explosion  be  sttflovd  seri- 
ous and  permanent  bodily  injuries  (setting 
out  spedflcally  the  nature  thereof);  that  by 
reason  of  said  penRinal  injuries  be  had  snf- 
fered  damages  in  the  sum  of  $10,000;  and 
that  in  addition  to  said  personal  injuries 
and  damage  he  had  suffered  damage  by  rea- 
son of  loss  of  time,  and  payment  at  neces- 
sary medical  and  doctors'  bills,  in  the  sum 
of  $093,  for  all  of  which  be  prayed  judg- 
ment. He  farther  alleged  that  said  alleged 
nei^gent  acta  of  said  foreman  was  the 
proximate  cause  of  all  of  his  said  injuries 
and  damages. 

Appellant  answered  by  general  and  special 
denial  of  all  the  aUegatlcms  of  appellee's  pe- 
tltioD,  alleged  assumed  risk  and  contribu- 
tory negligence  by  appellee,  and  that  the  ac- 
cident was  nnavoidable  and  one  which  could 
not  have  been  foreseen  in  the  exerdse  of 
ordinary  care. 

The  canse  was  tried  before  a  Jury,  which 
returned  a  verdict  in  ftivor  of  appellee  for 
the  sum  of  $1,845.  This  verdict  was  ap- 
proved by  the  court  and  Judgment  entered 
accordingly. 

Appellant's  msln  contention  tor  a  reversal 
of  the  Jodgment  of  the  trial  court  is  that 
tbere  was  no  evidence  sufficient  to  support 
the  finding  by  the  jury  of  negligence  upon 
the  part  of  appellant  in  any  of  the  partfcu- 
lars  pleaded  by  appellee.  Under  this  conten- 
tion it  submits  the  CoUowing  pr(^K>sitlons: 

'^1)  Tbere  was  no  evidence  sufficient  to  sup- 
IMirt  a  flwdlni;  by  the  jury  of  negligence  open 
the  part  of  the  defendant  in  furmBhing  to  the 
plaintiff  the  powder  with  wUch  plaintiff  was 
worUnK 

"(2)  There  was  no  evidence  to  sapport  a  find- 
ing by  die  jary  of  necUgence  upon  the  part  of 
180&W.-S4 


Wallace  Clark  in  giving  the  direction  to  plaintiff 
to  hit  the  powder  with  greater  force. 

"(8)  There  was  no  evidence  sufficient  to  sup- 
port a  finding  by  the  jury  of  n«gligenoe  npon 
the  part  of  the  defendant  in  permitting  other 
material  to  accumulate  in  the  room  where  plain- 
tiff was  working. 

"(4)  There  being  no  evidence  soffldent  to  sup- 
port a  finding  by  the  jury  of  negligence  upon 
the  part  of  the  defendant  in  furnishing  to  the 
plaintiff  the  powder  with  which  he  was  working, 
or,  through  Wallace  Clark,  in  directing  the 
plaintiff  to  tamp  the  material  harder,  or  in  per- 
mitting other  material  to  accumulate  in  the 
room  where  the  plaintiff  was  working,  and  there 
being  no  other  groands  of  negUgence  submitted, 
the  verdict  Is  manifestly  without  support  in  the 
evidence." 

In  determinlDg  the  question  as  to  whether 
the  evidence  was  sufficient  to  authorize  the 
court  to  submit  the  question  of  negligence 
on  the  part  of  defendant  in  the  particulars 
alleged,  and  to  support  the  finding  of  the 
Jury  on  that  issue,  it  is  only  necessary  to 
examine  the  testimony  which  tends  to  sup- 
port the  same,  which  we  will  undertake  to  do. 

The  undisputed  evidence  shows:  That  the 
formula  usually  used  by  the  defendant  com- 
pany in  making  "Niagara  Falls"  was  a  mix- 
tare  of  potash,  aluminum,  fine  and  flitter, 
meal  powder,  shellac,  and  dexterine ;  that ' 
the  process  of  making  such  fireworks  con- 
sisted in  filling  a  shell  or  casing  four  or 
five  inches  long  and  about  the  size  of  a 
broomstick  in  diameter,  with  the  formula 
above  described,  which  was  made  up  by  the 
officers  and  employ^  of  the  appellant  com- 
pany; that  when  this  mixture  was  placed  in 
the  shell  or  casing  it  would  be  tamped  with 
a  wooden  stick  about  eleven  or  twelve  inches, 
long,  by  Inserting  the  same  in  the  shell  and 
forcing  it  against  the  material  by  use  of  a 
hammer.  At  the  time  of  the  explosion  which 
caused  the  injuries  to  appellee,  be  bad  been 
working  for  appellant  for  about  two  weeks, 
but  had  been  engaged  in  making  "Niagara 
Falls"  only  three  days.  He  was  inexperienc- 
ed in  such  work  and  had  no  knowledge  of 
the  composition  of  the  material  used  there- 
in, nor  the  dangers  incident  to  making  said 
"Niagara  Falls."  On  the  occasion  in  ques- 
tion, appellee,  F.  M.  Ounn,  had  filled  one  or- 
two  shells  when  Wallace  Clark,  who  was 
foronan  of  said  appellant  company,  with  au- 
thority to  hire  and  discharge  employte  of 
said  company,  and  under  whose  immediate 
direction  and  orders  appellee  was  working., 
and  who  had  pat  him  to  making  "Niagara 
Falls,"  took  the  filled  shells  to  test  them  so 
as  to  determine  whether  or  not  they  would 
give  the  proper  effect.  During  this  process  of 
testing,  Wallace  Clark  added  to  said  mixture 
being  used  certain  material  until  the  mixture 
was  as  he  wanted  it  Then  after  appellee 
bad  filled  a  shell  with  the  mixture  as  added 
to,  said  Clark  told  him  to  tamp  it  harder 
than  he  had  been  tamping  it,  for  the  purpose 
of  packing  it  more  firmly.  As  appellee  struck 
one  of  the  shells,  in  obedience  to  the  instruc- 
tions of  said  foreman  Clark,  it  exploded  and 
Ignited  other  combustible  and  explosive  ma-. 
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terlal  which  Wallace  Clark  had  brought  into 
the  small  room,  about  six  by  eight  feet  In 
size,  which  was  being  used  as  a  place  In 
which  to  manufacture  fireworks;  that  this 
material  so  allowed  to  accumulate  was  Ig- 
nited by  the  explosion  of  said  shell  and  ex- 
ploded with  great  force;  that  by  reason  of 
such  explosion  appellee  was  badly  and  dan- 
gerously burned. 

A.  F.  Gunn  testified  that  he  was  told  by 
A.  F.  and  Wallace  Clark,  officers  of  appellant 
company,  that  the  material  used  In  making 
fireworks  was  dangerous;  that  he  had  seen 
them  test  the  material  used  in  making  same, 
by  striking  It  with  a  hammer ;  and  that  it 
always  popped  or  exploded,  except  one  time 
when  they  said  It  was  not  strong  enough. 

Wallace  Clark  testified  that  It  was  not 
customary  in  the  manufacture  of  fireworks 
to  leave  a  lot  of  explosive  material  in  the 
room  where  the  same  was  being  made. 

Dr.  Tilson  testified  that  meal  powder  con- 
tains sulphur,  charcoal,  and  saltpeter;  that 
if  chlorate  of  potash  and  meal  powder  were 
mixed  together  It  would  explode;  that  the 
scientific  opinion  among  those  who  knew  the 
■  danger  of  handling  a  combination,  of  potash, 
sulphur,  charcoal,  and  saltpeter  Is  that  it  is 
more  dangerous  than  handling  ordinary  gun- 
powder, because  chlorate  of  potash  is  not  a 
constituent  of  ordinary  gunpowder,  because 
it  is  more  explosive,  is  a  more  violent  ex- 
plosive than  gunpowder.  Mixed  with  sulphur 
and  these  other  elements,  it  is  regarded  as  a 
particularly  dangerous  material  to  handle 
where  it  Is  subject  to  concussion. 

Mike  Zabo  testified: 

That  he  bad  been  at  work  nine  years  in  the 
fireworks  business,  two  years  for  defendant 
That  •'chlorate  of  potash  will  not  exijlode  by  it- 
self. You  can  mix  something  with  it  that  has 
sulphur  in  it  to  explode.  If  you  mix  sulphur 
with  it,  or  something  that  has  sulphur  with  it, 
you  make  it  explode  by  rubbing  it  hard  or  hit- 
ting it  hard.  If  you  hit  it  hard,  it  explodes. 
If  yon  rub  potash,  it  explodes  Just  as  if  you  had 
hit  it  hard.  The  safe  way  to  handle  it  is  if  a 
man  works  easy  with  it.  It  is  dangerous  any- 
way, and  it  is  dangerous  no  matter  how  you 
handle  it.  lou  have  to  be  careful  with  it; 
potash,  I  mean.  In  filling  the  cartridges  with 
material  for  fireworks,  they  tap  easy  anything 
thot  has  got  potash  in  it  If  yon  have  not  got 
any  sulphur  in  it  you  can  tap  it ;  but  if  there 
is  sulphur  in  it,  you  have  to  handle  it  easy.  I 
have  never  tried  it  with  as  much  as  two  or  three 
ounces  of  it;  I  did  not  want  to  take  chances. 
If  I  know  it  is  dangerous,  I  stay  away  from  it 
I  know  it  is  dangerous  because  I  know  what  the 
chemical  is.  1  know  potash.  If  there  is  too 
much  of  it,  a  man  cannot  hit  it  because  he 
might  get  his  head  Mowed." 

Appellee,  F.  H.  Gunn,  testified  that  he  had 
had  no  experience  In  the  manufacture  of  fire- 
works and  that  he  knew  nothing  about  the 
dangers  incident  thereto,  and  that  he  had 
been  engaged  in  such  work  three  days  prior 
to  the  explosion. 

A.  F.  Clark  testified  that  he  was  secretary 
and  treasurer  of  appellant  company;  that 
the  potash  he  used  was  chlorate  of  potash; 
that  If  you  put  sulphur  and  carbon  with 
chlorate  of  potash  It  will  make  a  mixture 


which  will  be  exploded  by  concnsslon;  that 
charcoal  is  a  carbon ;  that  a  mixture  having 
Ingredients  like  sulphur,  charcoal,  and  potasb 
together  would  probably  explode  by  concus- 
sion; it  would  be  as  dangerous  as  any  fire- 
.works  are  dangerons,  and  he  would  not  like 
to  use  it 

The  appellee,  F.  M.  Gunn,  also  testified 
that  Just  before  the  explosion  Wallace  Clark 
made  additions  to  the  powder  furnished  to 
him  with  which  to  make  "Niagara  Falls," 
and  said  that  it  was  what  he  wanted,  but 
that  he  did  not  know  "what  In  the  bell  be 
had  In  it"  This  expression  was  made  by 
Wallace  Clark  Just  before  the  explosion.  He 
also  testified  that  the  entire  explosion  was 
instantaneous,  all  at  the  same  time;  that 
it  blew  him  out  of  the  door  and  abont  20  feet 
from  where  he  was  standing. 

From  the  imdisputed  evidence  and  testi- 
mony of  witnesses  above  stated,  the  Jury, 
under  proper  InstructionB,  was  authorized  to 
find: 

First,  that  the  mixture  or  powder  prepared 
by  appellant's  foreman,  Wallace  Clark,  and 
given  to  appellee  to  make  "Niagara  Falls," 
contained  potasb,  carbon,  and  sulphor,  and 
that  such  mixture  or  powder  would  explode 
from  the  effect  of  a  blow. 

Second,  that  the  mixture  or  powder  so  giv- 
en by  Clark  to  appellee,  Just  before  the  ex- 
plosion, was  not  the  formula  which  had  been 
generally  used  by  appellant  In  making  such 
fireworks,  but  on  the  contrary,  was  a  mix- 
ture made  up  by  said  Clark  by  adding  other 
ingredients  thereto  to  such  an  extent  that 
he  did  not  know  Just  what  it  contained. 

Third,  that  said  Clark  negligently  direct- 
ed appellee  to  tamp  the  mixture,  so  given  by 
him  to  appellee,  harder  than  he  bad  been 
tamping  it  and  that  in  obedience  to  said  di- 
rections appellee  did  so  tamp  it  and  that  by 
reason  thereof  the  shell  being  filled  and 
tamped  by  appellee  exploded. 

Fourth,  that  at  the  time  of  explosion  ap- 
pellee was  Inexperienced  in  making  such 
fireworks,  was  ignorant  as  to  the  contents  of 
the  powder  furnished  him  to- make  the  same, 
that  he  had  no  warning  from  any  one  as  to 
the  dangers  incident  to  handling  such  pow- 
der, nor  had  he  from  any  source  any  knowl- 
edge of  the  danger  usually  incident  to  the 
making  of  such  fireworks. 

Fifth,  that  prior  to  said  explosioa  which 
Injured  appellee,  the  said  Wallace  Clark  had 
brought  and  deposited  coosiderauie  quantity 
of  combustlUe  and  explosive  material  into 
the  small  room  in  whldi  appellee  was  mak- 
ing "Niagara  Falls"  In  close  proximity  to 
where  appellee  was  at  work,  and  that  said 
combustible  and  explosive  material  was  ig^ 
nlted  by  the  explosion  of  the  shell  upon  which 
he  was  working,  and  caused  the  same  to  ex- 
plode and  bum,  and  that  by  reason  thereof 
appellee  was  seriously  and  dangerously 
burned. 

Sixth,  that  said  explosioa  was  the  lesolt 
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of  nesUgence  on  the  part  of  Wallace  Clark, 
In  all  tbe  particulars  alleged,  and  that  sucb 
negligence  waa  the  direct  and  proximate 
cause  of  appellee's  Injuries. 

[1]  This  being  true,  we  think  rach  evi- 
dence was  amply  suSadent  to  authorize  tbe 
court  to  submit,  and  the  Jury  to  find,  neg- 
ligence on  the  part  of  Wallace  Clark,  supei^ 
Intendent  and  foreman  of  ei)i>ellant.  In  all 
three  particulars  alleged,  although  appellant 
offered  evidence  tending  to  rebut  the  same. 

[2]  There  la,  of  course,  no  negligence  in 
tbe  mere  fact  that  appellant  employed  ex- 
plosives In  the  manufacture  or  making  of 
fireworks,  for  sucb  is  the  usual  and  neces- 
sary method  by  which  said  fireworks  are 
manufactured;  but  the  fact  that  such  dan- 
gerous materials  may  be  used  without  expos- 
ing the  master  to  a  charge  of  negligence  does 
not  by  any  means  Imply  that  he  is  discharg- 
ed from  ordinary  obligation  to  use  reasonable 
care  to  protect  his  servant  against  injury 
therefrom.  Indeed,  reasonable  care  demands 
Increased  watchfulness  and  greater  caution 
In  proportion  to  the  dangerous  nature  of  tbe 
instrumentality  employed.  The  negligence 
charged  in  this  case  is  not  founded  upon  the 
mere  fact  that  appellant  used  explosives  in 
the  prosecution  of  its  work  whl<di  under  some 
conditions  and  circumstances  might  explode^ 
bnt  upMj  the  theory:  (1)  That  appellant  fur- 
nished appellee  with  a  mixture  from  which 
he  .was  to  make  fireworks,  tbe  exact  qualities 
of  which  were  unknown  to  the  master,  with- 
out using  that  degree  of  care  required  of 
the  master  under  the  existing  circumstanc- 
es so  as  to  protect  the  servant  from  prob- 
able danger;  (2)  that  its  foreman  directed 
the  servant  to  strike  the  powder  so  furnish- 
ed a  hard  blow  without  having  first  analyzed 
or  tested  the  same  so  as  to  determine  wheth- 
er or  not  it  would  likely  explode  by  reason 
of  said  blow,  and  to  avoid  probable  injury  to 
the  servant  thereby;  and  (3)  that  its  fore- 
man negligently  accumulated  an  unnecessary 
quantity  of  explosives  in  the  small  room  used 
by  appellee  in  making  said  fireworks.  The 
determination  as  to  whether  or  not  appel- 
lant was  guilty  of  negligence  in  the  partic- 
ulars alleged  was  for  the  Jury.  For  this 
court  to  say  as  a  matter  of  law  that  the  acts 
of  appellant's  foreman  in  doing  the  three 
things  alleged  as  negligence  was  not  negli- 
gence would,  in  our  Judgment,  be  a  very  se- 
rious encroachment  upon  the  province  of  the 
Jnry.  It  is  no  answer  to  appellee's  diarge  to 
say  that  no  such  explosion  bad  ever  before 
occurred.  The  facts  tending  to  show  neg- 
ligence on  the  part  of  appellant  in  creating 
the  conditions  as  alleged  is  not  negatived  by 
tbe  fact  that  the  explosion  was  an  unusual 
or  extraordinary  occurrence.  Waters  Pierce 
V.  Snell,  47  Tex.  Civ.  App.  413. 106  S,  W.  170; 
McOray  v.  By.  Co.,  89  Tex.  168,  34  S.  W.  05 ; 
Ballway  Co.  v.  Cassady,  184  S.  W.  180 ;  Brown 
r.  West  Riverside  Coal  Co..  143  Iowa,  662, 


120  N.  W.  732,  28  Ll  B.  A.  (N.  S.)  1260;  Rul- 
ing Case  Law,  vol.  2,  i  50,  p.  695. 

The  conclusions  above  expressed  fully  an- 
swer the  main  contention  of  appellant,  and  It 
is  therefore  overruled. 

What  has  been  said  In  the  discussion  of 
appellant's  first  and  main  contention  also 
disposes  of  the  contentions  made  by  assign- 
ments 2,  3,  4,  5,  6,  7,  8,  and  9. 

By  appellant's  tenth  assignment  complaint 
is  made  of  so  much  of  the  trial  court's  main 
charge  which  reads  as  follows : 

"Now,  if  you  believe  from  a  preponderance  of 
the  evidence  •  •  •  that  the  defendant  was 
negligent  in  furnishing  powder  of  such  highly 
explosive  character  that  it  would  explode  by 
force  of  a  blow,  if  it  did,  or  that  the  defend- 
ant's servant  in  char(^  of  plaintiff  was  guilty 
of  negligence  in  directing  plaintiff  to  strike  said 
powder  with  increased  force,  if  he  did,  or  if  de- 
fendant permitted  a  large  quantity  of  explosives 
to  accumulate  in  a  small  room  in  which  plain- 
tiff waa  working,  if  he  did,  aad  that  when  said 
cartridge  that  plaintiff  had  exploded,  if  it  did, 
and  you  further  believe  that  it  ignited  other  ex- 
plosives in  said  room,  if  any  tibere  were,  and 
thereby  increased  the  original  beat  of  the  ex- 

Jilosion,  if  it  did,  and  largely  increased  the  in- 
uries  to  the  plaintiff  herein,  if  it  did,  •  •  • 
then  you  will  find  for  the  plaintiff  and  assess 
his  damages  as  hereinafter  directed." 

FoUowiqg  that  portion  of  the  court's 
charge  complained  of,  the  court  instructed 
the  Jury  as  follows : 

"It  you  find  from  the  evidence  that  the  de- 
fendant was  guilty  of  negligence  in  any,  or  all, 
of  the  particulars  above  alleged,  but  that  said 
negiigeuce,  if  shown,  was  not  the  proximate 
cause  of  the  plaintifTs  injuries,  if  any,'  as  such 
term  has  been  hereinafter  defined,  or  if  you  be- 
lieve from  the  evidence  in  this  case  that  plain- 
tiff's injuries,  if  any,  were  the  result  of  an  un- 
avoidable accident  which  could  not  have  been 
foreseen  in  tbe  exercise  of  ordinary  care  upon 
the  part  of  the  defendant,  then  you  are  instruct- 
ed that  In  any,  all,  or  either  of  these  events 
the  plaintiff  cannot  recover,  and  if  you  so  believe 
you  will  return  your  verdict  for  tbe  defendant." 

After  a  careful  examination  of  the  charge 
of  tbe  court  as  a  whole,  we  have  reached  the 
conclusion  that  it  fairly  presents  the  issues 
as  made  by  the  pleadings  and  evidence,  and 
that  that  portion  of  the  same  complained  of 
did  not  probably  result  in  injury  to  appel- 
lant    The   tenth   assignment    is   overruled. 

[S,  4]  Counsel  for  appellee  in  argument  to 
the  Jury  made  use  of  the  following  language : 

"In  San  EVandsco,  Cah,  several  years  ago, 
there  was  an  explosion  of  a  powder  factory 
which  blew  up  and  killed  every  employ^  working 
therein,  and  no  one  was  able  to  assign  any  cause 
for  the  explosion;  but  notwithstanding  this 
the  owners  of  tbe  factory  were  made  to  pay 
damages." 

Appellant  makes  this  argument  the  ground 
of  its  eleventh  assignment  of  error. 

Upon  objection  to  such  argument  being 
made,  tbe  court  instructed  the  Jury  that  such 
argument  was  improper  and  that  they  must 
not  consider  the  same  in  arriving  at  their 
verdict  Appellant  contends  that,  nothwith- 
standing  the  instructions  of  the  court  such 
argument  is  cause  for  a  reversal  of  the  Judg- 
ment of  the  trial'  court  because  It  was  cal- 
culated to  excite  the  prejudice  of  the  Jury 
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or  fUrnUh  the  Jifry  a  reason  for  a  verdict 
other  than  on  the  evidence.  This  contention 
cannot  be  sustained.  A  Judgment  will  not 
be  reversed  for  Improper  remarks  of  counsel, 
where  the  Jury  were  specially  Instmcted  by 
the  court  that  the  remarks  were  Improper 
and  not  to  consider  them  In  considering  their 
verdict,  and  neither  the  size  of  the  verdict 
nor  anything  else  in  the  record  Indicates  that 
the  Jury  were  improperly  influenced  by  the 
remarks.  It  will  be  presumed  that  the  Jury 
were  men  of  ordinary  intelligence,  and  that 
they  obeyed  the  Instructions  of  the  conrt. 
M..  K.  &  T.  Ey.  Co.  v.  Llghtfoot,  48  Tex. 
Clv.  App.  120,  106  S.  W.  395;  Banner  v. 
Thomas,  169  S.  W.  105;  Radford  v.  Lynn, 
65  Tex.  471 ;  Beaumont  Tr.  Oa  ▼.  Dllwortb, 
94  S.  W.  855. 

The  undisputed  evidence  with  reference  to 
the  injuries  and  damages  suffered  by  appel- 
lee was  as  follows: 

Dr.  Jones  testified: 

"I  treated  F.  M.  Gunn  in  May,  1914.  When 
I.  went  to  see  him,  I  found  he  had  been  badly 
burned  over  his  face  and  arms.  •  •  •  Both 
arms  and  hands  were  burned  dear  from  the  end 
of  the  fingers  up  to  his  shoulder.  His  left  arm 
was  bamed  worst,  but  they  were  both  burned. 
His  condition  at  that  time  looked  to  be  serious. 

*  *  *  His  eyes  were  practically  closed,  and 
his  whole  head  was  sweUiug  up.  *  •  *  His 
hands,  it  seemed  the  bones  were  all  torn  on 
them.  •  •  •  His  arms  here,  you  could  see 
between  the  bones.  •  *  *  His  face  sloughed 
off,  too.  I  thought  he  wss  going  to  lose  his 
nose,  but  it  grew  back  again.  His  ears  were 
pretty  badly  burned.  The  right  ear  was  the 
worst  burned.  It  was  burned  dear  around, 
and  it  all  sloughed  off,  and  we  had  to  build 
up  the  flesh  again.  *  *  *  I  don't  see  how  it 
could  be  any  worse  [tain  for  anybody  than  that. 
It  was  just  a  condition  where  the  human  body 
was  subjected  to  the  greatest  suffering  it  possi- 
bly could  be.  ♦  •  •  I  can't  say  the  number 
01  times  that  I  saw  him,  hut  it  was  right 
around  four  weeks.  We  had  a  trained  nurse 
there,  day  and  night.  I  think  the  services  of  a 
trained  nurse  were  necessarv  to  save  his  life, 
because  I  worked  with  him  day  and  night,  and 
it  was  a  bard  pull  to  get  him  through;  there 
is  no  question  about  that.    It  was  a  bad  case. 

*  *  *  I  spoit  two  or  three  hoars  a  day  with 
him,  in  the  dressing.  *  *  *  He  oould  not 
have  lived  over  36  hours  without  that  attention. 
I  charged  |160  for  my  services.  I  considered 
that  a  very  reasonable  charge.  I  made  about 
fifty  visits  of  from  one  to  three  hours.  From 
what  I  know  of  his  injuries  they  are  to  a  cer- 
tain extent  permanent.  *  *  '  *  He  does  not 
look  like  the  same  fellow  he  did.  *  •  •  His 
musdes  never  will  be  what  they  were  before. 

*  •  ■•  The  muscles  of  his  arms  are  weakened. 
We  would  say  it  would  be  a  kind  of  atrophy  of 
the  muscles.  After  being  burned,  it  cut  off  the 
blood  vessels,  and  the  muscles  did  not  develop 
sgain.  •  •  •  The  blood  vessels  are  all  burned 
off  from  the  surface,  •  •  •  and  in  this  case 
never  will  be  fegained,  becaose  those  blood  ves- 
sels never  will  be  replaced.  •  •  •  I  did  not 
give  any  hope  that  it  would  he  like  it  was  nor- 

""        Nj 


mally.    Nature  will  provide  to  a  certain  extent, 

but  it  will  not  bring 

is  utterly  impossible. 


but  it  will  not  bring  back  to  the  normal.    That 
hfe.' 


A.  F.  Ounn  testlfled: 

"The  plaintiff  is  my  son.  Mr.  Howe  was  the 
trained  nurse  I  employed.  I  agreed  to  pay  him 
$30  a  week.  He  charged  me  |90  fbr  21  days' 
services.     I  employed  yr.  Jones  to  attend  to 


my  son,  who  charged  me  $160.  He  waited  on 
him  something  like  five  weeks.  Something  like 
$60  was  spent  for  drugs  and  medicines.  Dr. 
Arnold's  bul  was  $16.  My  son  was  earning 
$10  a  week  when  working  for  -the  Texaa  Fire- 
works Company.  My  son  was  not  aU«  to  work 
until  December  following." 

FlalntUt  testlfled  as  follows: 

"In  that  explosion  I  was  burned  on  my  hands 
and  face  and  arms  and  on  my  stomadi  in  two 
or  three  places.  The  effect  of  the  bum  on  my 
left  arm  was  such  that  I  have  not  got  more 
than  one-half  of  the  strength  in  it  now  that  I 
have  had  in  it  It  tingles  all  the  time,  and  I 
wake  up  at  nights  and  have  to  rub  it.  •  •  • 
The  effect  of  the  bum  on  my  left  hand  is  such 
that  I  can  hardly  use  the  fingers  on  it  at  alL 
*  *  *  My  right  hand  and  arm  were  burned  all 
over.  My  eyes,  since  the  accident,  are  weaker 
than  they  were.  *  *  *  I  can't  read  at  night 
at  all.  My  right  ear  is  injured.  I  don't  know, 
but  there  is  a  buzzing  in  there  all  the  time,  and 
abont  once  a  month  I  can  hear  that  explosion 
the  same  as  the  day  it  exploded.  Before  I  was 
hurt  I  weighed  from  168  to  162  pounds.  After 
I  had  partially  recovered  from  the  injury  I  bad 
fallen  to  117.  *  *  *  If  I  go  to  such  manual 
labor  as  I  used  to  do,  I  can^  do  it  at  all,  be- 
cause I  have  not  the  strength  in  this  left  arm 
as  I  used  to  hsve.  I  suffered  for  about  five 
weeks  after  the  injury  to  me,  and  the  extent  of 
my  suffering  was  pretty  bad.  There  was  five 
days  of  that  time  I  was  blind  and  could  not  see 
anything.  Then  there  were  abont  four  days  after 
that  that  they  kept  the  rag  on  my  eyes.  •  *  • 
My  arm  still  hurts  me.  I  lost  every  one  of  nay 
finger  nails  on  both  hands.  The  explosion  burn- 
ed my  face  all  over.  Ton  can  see  two  or  three 
streaks  across  here  yet.  X  was  23  years  old 
August  7,  191S.  I  lost  from  the  22nd  of  May, 
1914,  until  February,  1915,  as  a  result  of  thia 
injury.  I  lost  about  nine  or  ten  months'  time 
because  Ol  the  injury." 

The  Judgment  for  appellee  was  for  $1,646 
only.  There  Is  nothing  in  the  record  tending 
to  show  that  the  ■  jury  was  Improperly  In- 
fluenced In  behalf  of  appellee  by  reason  of 
the  remarks  of  counsel,  complained  of.  The 
eleventh  assignment  Is  overruled. 

The  record  discloses  no  error  committed 
by  the  trial  court  in  the  trial  of  this  canse. 
The  Judgment  of  the  lower  conrt  t>  affirmed. 

Af9nned» 


BETKA  V.  HOUSTON  &  T.  O.  B.  00.  et  al.* 
(No.  7241.) 

(Court  of  CH.VQ  Appeals  of  Texas.    Oalvestoo. 

Oct.  19, 191&    Babearing  Denied 

Nov.  16,  191&) 

1.  ComiEBOK  «s»S— Intibstatb  SHXPuxnTS— 
Statutsb  Govebrinq. 

Where  cattle  are  injured  due  to  negligence 
of  the  carrier  in  an  interstate  shipment,  the 
rights  of  the  parties  are  fixed  by  federal  stat- 
ute and  decisions,  and  state  statutes  as  to  valid- 
ity of  carriage  contracts  have  no  application. 
[Ed.  Note.— For  other  cases,  see  Commeroe, 
Cent.  Dig.  f  6;  Dec  Dig.  «s>8.] 

2.  Oabbikbs  4=9230(5)  —  Intkbstate  Ship- 
MKNTS— Statutes  Qovzmviwq. 

Where  the  shipper  had  a  contract  for  tians- 
portation  of  cattle  at  a  reduced  rate,  which 
required  notice  and  action  within  40  days  of  dis- 
covery of  damage,  and  declared  -  the  -  r^hts  of 
the  parties,  it  was  not  a  question  for  tat  Joey 


«=>7or  other  cuei  see  same  toptc  and  KBT-NUMBER  It'  all  key-Nuiui)«r«d  Dlgeits  and  UdHMS 
•Application  tor  writ  of  error  pandlns  In  Supreme  Court. 
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whether  fh»  ooBtnot  entered  into  «aa  raaa(»> 
able. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent.  Dig.  |  062-    Dea  Dig.  <8=>230(5).] 

3.  Cabriebb  «=>230(5)   —  Ikterstatb  Shif- 

MENTa  —  NOTICK  OF  LOSS  —  QtntSTION  FOB 
JOBT. 

Where  the  shipper  coald,  imiaedikteljr  on 
arrival  of  the  catUe,  have  determined  the  ex- 
tent of  their  injuiieB  due  to  the  carrier's  neg- 
ligence In  an  uiterstate  shipment,  but  failed 
to  give  notice,  there  was  no  foestion  for  the 
jury  whether  a  contract,  reqaiting  notice  and 
suit  within  40  days  of  deliTery,  was  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $  962;   Dec.  Dig.  «8=»230(6).] 

4.  Cabbiebs   <(=>228(2!)— Contracts— Conbid- 

EBATION. 

ISiere  is  no  merit  in  the  contention  lliat 
the  consideration  for  special  conditions  of  ship- 
piDg  contract  was  invalid  on  the  ground  that 
the  lesser  rates  therein  provided  for  were  con- 
trary to  the  schedules  approved  by  the  Inter- 
state Commerce  Commisaon,  in  the  absence  of 
evidence  that  the  rate  provided  for  was  not  one 
of  two  rates  approved  by  the  Commission. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  959;   Dec.  Dig.  «=»228(2).] 

6.  Cabjiebs   9=a204— Intebstate    Shifiocrtb 

— SlATirrBB— COIfBTBTTCTlOH. 

Where  a  earriase  contract  was  ezacated 
prior  to  Act  Cong.  March  4,  1916,  c.  176,  38 
Stat.  1196,  amending  Hepburn  Act  June  29, 
1906.  c.  3591,  84  Stat  684,  providing  that  no 
notice  of  claim  or  filing  thereof  slu^  be  n- 

a  aired  as  a  condition  precedent  to  recovery  for 
amages  to  interstate  shipments,  but  suit  was 
brought  after  such  enactment,  it  did  not  apply; 
there  being  nothing  to  indicate  that  it  was  in- 
tended to  nave  any  retroactive  effect 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  (  927;    Dec  Dig.  <9b»204.] 

Appeal  from  District  Court,  Waller  Coun- 
ty; J.  D.  Harvey,  Judge. 

Action  by  L.  Betka  against  the  Houston  ^ 
Texas  Central  Railroad  Company  and  oth- 
ers. From  a  Judgment  on  directed  verdict  for 
defendants,  plaintiff  appeals.    Affirmed. 

Meek  &  Kahn,  of  Houston,  and  Hannay  & 
Hannay,  of  Hempstead,  for  appellant.  Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  and 
Garrett  ft  Garrett,  of  Austin,  for  apposes. 

PLEASANTS,  G.  3.  This  suit  was  brought 
by  appellant  against  appellees  to  recover  the 
sum  of  $1,826.00  as  damages  for  Injury  to 
cattle  sliipped  over  appellees'  railway  lines 
from  CbeneyviUe,  in  the  state  of  Lonisiana, 
to  HoclUey,  a  station  on  the  line  of  the 
Houston  ft  Texas  Central  Ballroad  in  the 
state  of  Texas.  The  cattle  were  shipped  unr 
der  a  written  contract  executed  by  an  agent 
of  appellant  and  an  agent  of  the  initial  car- 
rier, the  Louisiana  ft  Western  Railway  Com- 
pany. The  La  Fayette  ft  Alexandria  Rail- 
road Company  and  the  Texas  ft  New  Orleans 
Railroad  Company,  the  intermediate  carriers, 
were  sued  with  tite  other  roads  above  juun- 
ed.  The  defendants  answered,  and  each  of 
tliem,  among  other  defenses,  specially  pleaded 
the  provisions  of  the  contract  of  shipment 
hereinafter  set  out  and  the  fftllure  of  plaln- 
tlft  to  comply  \fith  said  provisions.    Aftfer 


hearing  the  evidence  the  trial  indge  Instruct- 
ed the  Jury  to  return  a  verdict  for  the  de- 
fwdants,  and  upon  the  return  of  .such  verdict 
Judgment  was  rendered  In  accordance  there- 
with. The  contract  under  wbl(^  thfe  cattle 
were  trantvorted  by  defendants'  railway 
lines  contains  the  following  provisions: 

"Said  party  of  the  second  part  further  agrees 
that  as  a  condition  precedent  to  his  right  to 
recover  any  damages  for  any  loss  or  injury  to 
said  stock,  he  wiU  give  notice  in  writing  of 
his  claim,  thereof,  beiwe  said  stock  is  removed 
from  the  place  of  delivery  of  the  same  herein- 
before mentioned,  and  before  said  stock  is 
mingled  with  other  stock,  to  R.  L.  Wragg,  sta- 
tion agent  of  said  party  of  the  first  part  at 
said  company's  oflSce  at  OheneyviUe  station,  or 
in  case  said  agent  be  not  present  at  said  office 
to  receive  said  notice,  then  to  that  employ^  of 
said  party  of  the  first  part  at  said  station 
who  represented  said  oompany  in  the  actnal 
delivery  of  said  stock." 

"It  is  further  mutually  agreed  and  expressly 
provided  that  no  suit  or  action  against  parties 
of  the  first  part  for  the  recovery  of  any  claim 
by  virtue  of  this  contract  riionld  be  sostainable 
in  any  court  of  law  or  equity  unless  said  suit 
or  action  be  commenced  within  forty  days  next 
after  the  damages  should  have  occurred;  and 
should  any  suit  or  action  be  commenced  against 
said  party  of  the  first  part  after  the  expiration 
of  said  forty  days,  the  lapse  of  time  shall  be 
taken  as  being  conclusive  evidence  against  the 
validity  of  such  claim;  any  statute  of  limitation 
to  tiie  contrary  notwithstanding." 

"It  is  further  mutually  agreed  that  no  suit 
be  brought  on  any  claim  which  may  arise  under 
this  contract,  unless  such  suit  be  commenced 
within  forty  days  next  after  the  damage  shall 
have  oocnmd,  and  any  suit  brought  thereafter 
snail  be  deemed  conclusively  barred  and  In- 
valid." 

The  evidence  shows  that  the  cattle  were 
shipped  from  ObeneyvUle  on  the  24th  or  26th 
of  April,  1918,  and  reached  Hockley  a  day  or 
two  thereafter.  Some  of  them  were  dead 
In  the  cars  when  the  train  reached  Hockley, 
some  died  to  the  railroad  pens  Into  which 
they  were  unloaded  at  Hockley,  some  on  the 
way  to  appellant's  pasture,  and  one  or  more 
after  being  put  In  the  pasture.  Many  of  the 
remainder  of  the  shipment  were  badly  in- 
jured. The  evidence  shows  that  the  loss  of 
and  Injury  to  the  cattle  was  caused  by  the 
negligent  manner  in  which  the  defendants 
handled  the  train  on  which  they  were  ship- 
ped, and  that  the  damages  sustained  by  plain- 
tiff amounted  to  the  sum  of  $1,800.  This 
suit  was  filed  on  February  1, 1915.  As  shown 
by  an  order  of  the  court  overniling  a  motion 
of  plaintiff  to  submit  the  cause  to  the  Jury 
upon  special  Issues,  the  trial  Judge  was  of 
opinion  that  the  provisions  of  the  contract 
that  no  suit  could  be  maintained  on  any 
claim  thereunder  unless  brought  within  40 
days  after  the  damages  claimed  occurred, 
was  not  unreasonable,  and  was  binding  upon 
the  plaintiff  as  a  matter  of  law,  and  as  the 
imdisputed  evidience  showed  that  the  suit  was 
not  brought  within  40  days  after  the  damages 
occurred,  the  defendants  were  entitled  to 
have  the  Jury  Instructed  to  return  a  verdict 
In  their  favor. 


4ls»Iora(]i«r< 
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[1]-  We  do  not  tblnk  the  trial  court  erred 
In  this  view  of  the  law  applicable  to  the  case 
made  by  the  pleadings  and  evidence.  The 
shipment  was  interstate,  and  the  rights  of  the 
parties  nnder  the  interstate  contract  of  ship- 
ment are  fixed  by  the  federal  statute  and 
decisions,  and  our  state  statute,  declaring 
any  contract  or  agreement  unlawful  in  which 
the  time  to  sue  thereon  is  limited  to  a  short- 
er period  than  two  years,  has  no  applica- 
tion. This  was  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Railway  Co.  v.  Harriman  Bros.,  227  U.  S. 
657,  33  Sup.  Ct.  397,  67  Ix  Ed.  690,  and 
that  decision  has  been  uniformly  follow- 
ed by  both  federal  and  state  courts.  Rail- 
way Co.  V.  Langbehn,  158  S.  W.  244;  Rail- 
way Co.  V.  Word,  159  S.  W.  379. 

Prior  to  the  enactment  of  the  statute 
above  mentioned  (article  5713,  Revised  Stat- 
utes 1911)  our  Supreme  Court  held  that  the 
only  limitation  on  the  right  of  railroads  to 
limit  the  time  in  which  suit  could  be  brought 
on  a  contract  of  shipment  was  that  the  time 
fixed  must  not  be  unreasonable,  and  that  It 
was  not  unreasonable  to  require  that  suit 
be  brought  within  40  days  after  the  damage 
occurred.  Railway  Co.  v.  Trawlck,  68  Tex. 
314,  4  S.  m  667,  2  Am.  St.  Rep.  494;  Mo- 
Carty  V.  Railway  Co.,  79  Tex.  33,  15  S.  W. 
164;  Railway  Co.  v.  Oatewood,  79  Tex.  89, 
14  S.  W.  913,  10  L.  R.  A.  419. 

The  Supreme  Court  of  the  United  States 
has  held  in  a  number  of  cases  that  such  time 
limit  for  bringing  suit  was  reasonable.  E<x- 
press  Co.  v.  Cronlnger,  226  U.  S.  491,  33  Sup. 
Ct.  148,  67  L.  Ed.  314,  44  L.  R.  A.  (N.  a)  267; 
Railway  Co.  v.  Harriman,  227  U.  S.  657,  33 
Sup.  Ct  397,  67  L.  Ed.  690;  Railway  Co.  v. 
Cramer.  232  U.  S.  490,  34  Sup.  Ct  383, 
68  li.  Ed.  697;  Railway  Co.  v.  O'Connor, 
232  U.  S.  608,  34  Sup.  Ct  380,  68  L.  Ed. 
703;  Railway  Co.  v.  Robinson,  233  U.  S.  173, 
34  Sup.  Ct.  556,  58  L.  Ed.  901. 

In  the  Harriman  Case  above  dted  It  is 
held  the  reasonableness  of  a  stipulation  of 
this  kind  in  a  contract  of  shipment  is  a  ques- 
tion of  law  to  be  determined  by  the  court. 

[2,  3]  It  would  seem  that  whatever  might 
be  the  rule  in  our  state  courts  where  the 
contract  is  one  to  be  wholly  performed  in 
this  state,  when  the  contract  is  for  an  In- 
terstate shipment  the  rule  announced  by  the 
Supreme  Court  of  the  United  States  must 
control,  and  the  question  of  the  reasonable- 
ness of  the  contract  is  not  one  of  fact  to  be 
tried  by  the  Jury.  Railway  Co.  v.  Word,  159 
S.  W.  379.  If,  however,  the  rule  was  other- 
wise and  a  plaintiff,  upon  showing  facts 
which  would  Justify  the  Jury  in  finding  that 
he  could  not,  by  reasonable  diligence,  have 
brought  his  suit  within  the  time  stipulated 
in  the  contract,  would  be  entitled  to  have  the 
Jury  determine  whether  the  time  stipulated 
should  be  enforced,  no  such  facts  were  shown 
in  this  case.  The  only  reason  offered  by  the 
plaintiff  for  his  failure  to  bring  the  suit  vrith- 


in  the  40  days  was  that  be  conld  not  know 
the  extent  to  which  the  cattle  were  injured 
until  he  had  given  them  time  to  recuperate, 
and  for  this  reason  he  could  not  accurately 
determine  the  amount  of  damage  within  the 
40  days.  He  testified  that  he  saw  the  con- 
dition of  the  cattle  when  they  arrived  at 
Hockley,  knew  the  number  of  dead,  and 
saw  the  external  injuries  which  the  others 
had  received,  and  reasonable  minds  can- 
not differ  in  the  conclusion  that  he  could 
have  ascertained  the  approximate  amount  of 
his  damage  in  ample  time  to  have  filed  hla 
suit  in  40  days.  He  was  not  required,  in  or- 
der to  bring  his  suit  to  know  with  absolute 
accuracy  the  amonnt  of  his  damage.  Such 
being  the  state  of  the  evidence  even  under 
the  rule  contended  for  by  the  appellant  there 
was  no  issue  of  fact  to  submit  to  the  Jury  on 
the  question  of  the  enforceability  of  the  con- 
tract 

[4]  There  is  no  merit  In  appellantfa  con- 
tention that  the  provision  in  the  contract 
that  no  suit  thereon  can  be  maintained  un- 
less brought  within  40  days  after  the  dam- 
age claimed  occurred  is  invalid  because  the 
consideration  for  such  agreement  was  Illegal, 
or  because  there  was  no  consideration  there- 
for. The  first  paragraph  In  the  contract  of 
shipment  contains  the  following  clause: 

"That  whereas,  the  said  party  of  the  first 
part  transports  the  live  stodc  covered  by  this 
agreement,  at  the  reduced  rates  named  herein, 
only  as  per  the  following  rules  and  reguUtionB." 

Following  this  clause  are  the  various  pro- 
visions and  agreements  contained  in  the  con- 
tract among  which  Is  the  40-day  limitation 
agreement  Appellant  Insists  that  the  danse 
Ifl  the  contract  above  stated  shows  that  the 
consideration  for  the  contract  was  the  trans- 
porting of  the  cattle  at  a  less  rate  than  that 
authorized  by  the  rates  prescribed  by  the 
Interstate  Commerce  Commission,  and  there- 
fore was  an  Illegal  consideration.  The  evi- 
dence does  not  show  what  rates  were  pre- 
scribed by  the  Interstate  Commerce  Commis- 
sion, and  it  is  not  shown  what  the  term  "re- 
duced rates,"  as  used  In  the  contract,  meant 
It  is  fair  to  presume  that  it  referred  to  the 
less  of  two  rates  allowed  by  the  Commission. 
The  contract  contains  a  number  of  provisions 
requiring  the  shipper  to  perform  various  serv- 
ices, and  assume  liabilities  in  connection  with 
the  'shipment  which  are  not  necessarily  re- 
quired of  shipper  of  live  stock,  and  It  is  not 
improbable  that  the  Oommission  prescribed  a 
different  rate  for  shipment  under  contracts 
of  this  kind  from  those  prescribed  under  con- 
tracts that  did  not  contain  such  provisions. 
The  following  Indorsement  appears  across  the 
face  of  the  contract: 

"Subject  to  correction  as  to  rates,  weights 
and  daiudfication  so  as  to  conform  to  the  rates, 
rules  and  regulations  prescribed  by  the  Rail- 
road Commission." 

The  statement  of  facts  shows  that  it  was 
agreed  by  the  parties  upon  the  t^lal : 

"That  the  contract  of  shipment  was  made  on 
the  pnblished  taiiS  rate  and  acoortUsg  to  the 
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proTudona  and  Umitatioii*  aa  shown  by  the  oon- 
twct." 

In  the  absence  of  any  evidente  showing 
that  the  rate  was  unauthorized,  we  cannot 
see  bow  it  can  be  seriously  contended  that 
the  rate  charged  was  Illegal.  Neither  the 
pleadings  nor  evidence  raised  the  issue  of 
want  of  consideration  for  the  contract,  and 
that  issue  is  certainly  cot  in  tbe  case.  New- 
ton V.  Newton,  77  Tex.  608,  14  a  W.  157. 

[51  By  an  act  approred  March  4,  1916, 
Congress  amended  the  Hepburn  Act,  regulate 
ing  Interstate  commerce  by  inserting  therein 
the  following  provision: 

"That  it  shall  be  unlawful  for  any  such 
common  carrier  to  provide  by  rule,  contract, 
regTilation.  or  otherwise  a  shorter  period  for 
Riving  notice  of  claims  than  ninety  days  and 
for  the  filing  of  [sach]  claims  for  a  shorter  pe- 
riod than  four  months,  and  for  the  institution 
of  suits  than  two  years;  provided,  however, 
that  if  the  loss,  damage,  or  injury  complained 
of  was  due  to  delay  or  damage  while  being 
loaded  or  unloaded,  or  damaeed  in  transit  by 
carelessness  or  negligence,  then  no  notice  of 
claim  nor  filing  of  claim  shall  be  required  as  a 
condition  precedent  to  recovery." 

This  act  was  in  effect  at  the  time  of  the 
trial  in  the  court  below,  and  appellant  con- 
tends tliat  the  question  of  tbe  validity  of  the 
40-day  limitation  clause  In  the  contract  Is 
controlled  thereby.  This  contention  cannot 
be  sustained.  The  contract  sued  on  was  ex- 
ecuted, and  the  rights  and  liabilities  of  the 
parties  therein  fixed  long  before  the  passage 
of  the  act  If  Congress  had  authority  to  pass 
a  law  impairing  the  obligation  of  a  contract, 
there  la  nothing  In  the  language  of  the  act 
to  indicate  that  It  Intended  it  to  have  any 
retroactive  effect. 

The  rule  that  an  executory  contract  for 
tbe  performance  of  an  act,  made  illegal  after 
tile  contract  was  entered  Into  will  not  be 
enforced,  has  no  aitpUcation  to  an  executed 
contract  The  Supreme  Court  of  Alabama  In 
the  case  of  Railway  Co.  v.  Bynum,  69  South. 
820,  holds  the  act  above  mentioned  does  not 
alfect  rights  of  actions  which  accrued  prior 
to  the  passage  of  the  act  This  holding 
seems  to  us  to  be  obviously  sound. 

We  have  considered  and  discussed  all  of 
the  material  questions  presented  by  tbe  rec- 
ord, and  from  the  conclusions  above  ex- 
pressed It  follows  that  the  Judgmant  of  the 
eonrt  below  should  be  affirmed;  and  It  baa 
been  so  ordered. 

Afflnnod. 


PBOOS  &  N.  T.  RY.  CO.  ▼.  HALL.  • 
CNo.  1032.) 

<Conrt  of  Civil  Appeals  of  Texas.     Amarlllo. 

Oct  18,  1916.    Oa  Motion  for  Rehearing, 

Nov.  22,  1910.) 

1.  commebcc  «s>10— concubbent  powcbs  of 
Statb. 

Where  the  federal  and  state  governments 
have  concurrent  power,  and  the  federal  govern- 


ment is  inactive,  tbe  state's  power  may  be  exe- 
cuted. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  (  8;   Dec.  Dig.  «=»10.] 

2.   OOMmtBCE     $=38— INTEBSTATB     ShIPIIENT— 

L^vB  Stock. 
The  federal  government's  power  as  to  inter- 
state shipments  is  paramount,  and,  when  tbe 
interstate  transportation  of  live  stock  is  taken 
under  direct  federal  supervision  and  a  system 
devised  bj  which  diseased  stock  may  be  exclud- 
ed from  mterstate  commerce,  any  state  regula- 
tions in  respect  thereto  cease  to  have  any  force, 
and  the  acts  of  Congress  and  the  regulations 
thereunder  will  alone  control. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  i  6;    Dec.  Dig.  <8=s>8.1 

8.  CaBBIXBS     9=>206— IlTTKBSTATB    SHIPIIXKT 

OF  LfivB  Stock— Statute— Damages. 
Under  Act  Cong.  March  3,  1905,  c.  1496,  S§ 
1,  8,  4,  33  Stat.  1264  (U.  8.  Comp.  St  1913,  |! 
8701,  8703,  8704),  and  the  express  provision  ot 
a  federal  quarantine  regulation  adopted  there- 
under, cattle  which  bad  been  exposed  to  disease, 
might,  without  inspection,  be  sMpped  as  un- 
inspected exposed  cattle  for  immediate  slaughter 
from  qoarantined  territory  to  slaughtering 
centers  in  another  state,  where  separate  pens 
are  provided  for  yarding  exposed  cattle,  so  that 
a  carrier,  refusing  to  accept  them  for  shipment 
unless  they  were  dipped,  was  liable  in  damages 
for  the  consequent  shrinkage  and  injury. 

[Ed.    Note.— For   other   cases,   see    Carriers, 
Cent  Dig.  §§  016,  917;    Dec  Dig.  (8=9206.1 
4.  Appeal  and  EBKOi  «=>725(1)  —  Assiqn- 

VENTS  OF  Ebbob— Exclusion  of  Evidence. 
Where  there  was  no  assignment  as  to  the 
sustaining  of  tbe  demnrrers  to  an  answer,  as- 
signments as  to  the  exclusion  of  the  paragraplis 
of  a  contract  set  up  in  the  answer  were  wholly 
abstract  and  inapplicabla 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8002,  8003,  8006;  Dec. 
Dig.  <8=»725<D.] 

Appeal  from  District  Court,  Potter  Coun- 
ty ;  Hugh  L.  Umphres,  Judge. 

Action  by  J.  F.  Hall  against  the  Pecos  & 
Northern  Texas  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Terry,  Cavln  &  Mills,  of  Galveston,  and 
Madden,  Trulove,  Ryburn  &  Pipkin,  of  Ama- 
rlllo, for  appellant  R.  R.  Hazlewood  and  J. 
Marvin  Jones,  both  of  Amarlllo,  for  appel- 
lee. 

HENDRICKS,  J.  The  appellee.  Hall,  In 
the  fall  of  1913,  contracted  for  496  head  of 
cattle  from  Warren  k  Son,  to  be  delivered 
to  him  on  or  before  November  1st,  at  Bovlna, 
Tex.;  said  station  being  on  the  line  of  the 
appellant  railway,  and  said  cattle  to  l>e  de- 
livered for  the  purpose  of  shipment  to  the 
open  market  On  the  14th  day  of  October 
be  ordered  from  the-dilef  dispatdier  of  the 
appellant  in  Amarlllo,  Tex.,  cars  for  the  pur- 
pose of  shipping  said  cattle,  who  agreed  to 
furnish  tbe  cara  at  Bovlna  on  the  24tb  of 
October;  Appellee's  trade  with  Warren  & 
Son,  with  reference  to  the  pnrclmse  and  de- 
livery of  said  cattle,  was  that  the  same  were 
to  be  cut  in  tbe  pens  at  their  pasture,  five 
miles  from  Bovlna,  on  tbe  morning  of  the 
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24tli;  Tbe  agent  (Lacaa)  of  the  Pecos  & 
Northern  Texas  Railway  Company  at  Bovlna 
refused  to  furnish'  the  cars  for  the  transpor- 
tation of  the  cattle  until  said  cattle  were 
dipped  and  a  permit  Issued.  The  cattle  were 
exposed  to  a  disease  known  cm  "scabies"; 
but  the  appellee  testified  that  under  his  con- 
tract he  was  not  to  receive  any  cattle  in- 
fected with  such  disease,  and  did  not  receive 
any  cattle  so  infected. 

On  account  of  the  action  of  the  railway 
company,  in  refusing  to  furnish  the  cara, 
and  Its  insistence  that  the  cars  would  not 
be  furnished  or  the  cattle  shipped  unless  the 
same  were  dipped,  the  cattle  were  not 
brought  in  or  tendered  for  tfhlpment  on  the 
24th  of  October,  but  were  held  on  the  ranch 
of  Warren  &  Son,  and  there  dipped  in  com- 
pliance with  the  railway's  demand.  The  par- 
ticular cattle  were  speclflcally  purchased  by 
Hall,  for  the  purpose  of  shipment  to  tbe 
open  markets  of  Kanssis  City  and  St.  Joseph, 
Mo.,  and  were  fat  cattle,  eligible  for  that 
purpose.  The  cattle  were  dipped  twice,  with 
tobacco  dip,  and  on  account  of  tbe  handling 
and  dij^lng  of  the  same  a  resultant  dirink- 
age  and  injury  to  said  cattle  produced  dam- 
age which  the  Jury  assessed  at  $4,460.69. 

It  was  Impracticable  for  the  appellee,  after 
having  been  Informed  that  this  particular 
railroad  would  not  ship  his  cattle,  except  un- 
der the  conditions  as  stated,  to  take  the  cat- 
tle to  any  other  railroad  for  the  purpose  of 
shlpmoit.  It  being  100  miles  to  another  road 
over  which  they  could  have  been  shipped  to 
market,  which  would  have  required  a  week 
to  have  driven  said  cattle  to  that  point.  BaU- 
ey  and  Parmer  counties,  in  the  state  of  Tex- 
as, in  -which  said  cattle  were,  located,  were 
at  the  time  in  a  quarantined  territory,  on 
account  of  the  disease  known  as  "scabies," 
the  quarantine  having  been  effectuated  by  a 
regulation  and  promulgation  of  the  state  au- 
thorities, as  well  as  the  federal  Bureau  of 
Animal  Industry.  The  particular  shipment 
was  interstate,  and  hence,  as  applied  to  the 
immediate  "transportation,"  tbe  regulations, 
hereafter  shown,  promulgated  by  tbe  Bureau 
of  Animal  Industry  of  the  Department  of 
Agriculture,  if  applicable,  will  control. 

It  is  assigned  and  argued  that  neither  un- 
der the  regulations  of  the  Bureau  of  Anlnwl 
Industry,  nor  the  state  law  and  tbe  r^ula- 
tions  of  the  Live  Stock  Sanitary  Commls- 
sl<Mi,  was  the  plaintiff  entitled  to  recover. 
The  last  act  affecting  this  subject  passed 
by  C<nigress  on  ManA  8,  1905,  is  entitled: 

"An  act  to  enable  the  Secretary  of  Agrioul- 
ture  to  establish  and  maintain  quarantine  dis- 
tricts, to  perttiit  and  regulate  the  movement  of 
cattle  ana  other  live  stock  therefrom,  and  for 
other  purposes."  S3  Statutes  at  Lane,  1264, 
United  States  CompUed  Statutes,  M13,  I  8701. 

Section  1  of  this  act  provides: 

"That  the  Secretary  of  Agriculture  is  an- 
tborised  and  directed  to  quarantine  any  state," 
or  portion  thereof,  '.'when  he  shall  determine 
the  fact  that  cattle  or  other  live  stock"  therein 


"are  affected  by  any  'cbntagiooB,  infections,  or- 
communicable  disease,"  etc. 

A  railroad  company  Is  prohibited  from  re- 
ceiving for  transportation  any  live  stock 
from  any  quarantined  state,  or  quarantined 
portion  of  any  state,  except  as  provided  la 
the  act.  Section  3  of  the  act  provides  for  the 
promulgation  of  rules  and  regulations  by  the 
Secretary  of  Agriculture,  permitting  a  meth- 
od and  manner  of  inspection,  delivery,  and 
shipment  of  cattle  from  such  quarantined 
territory,  "whfen  the  public  safety  will  per- 
mit."   Section  4  of  said  act  provides: 

"That  cattle  or  other  live  stock  may  be  re- 
moved from  a  quarantined  state  •  •  •  xm- 
der  and  in  commiance  with  the  rules  and  regu- 
lations of  the  Secretary  of  Agriculture,  made 
and  promulgated  in  pursuance  of  the  provi- 
sions of  section  3  of  this  act;  but  it  shall  be 
unlawful  to  move  •  •  •  any  cattle  or  other 
Uvestock  from  an  quarantined  state  •  •  • 
or  quarantined  portion  of  any  state  •  •  • 
into  any  other  state,  •  •  •  in  manner  or 
method  or  under  conditions  other  than  those 
prescribed  by  the  Secretary  of  Agriculture." 

A  part  of  regulation  21  of  the  fMeral  quar- 
antine regulations  is  as  follows: 

"Cattle  not  visibly  diseased,  bnt  which  may 
be  a  part  of  a  diseased  herd,  may,  without  in- 
spection, be  shipped  interstate  as  'uninspected 
exposed  cattle'  for  immediate  slaughter  from 
polnCs  in  the  quarantined  area  to  any  recognis- 
ed slaughtering  center  where  separate  pens  ar* 
provided   for  yarding   exposed  cattie,"   etc. 

As  stated,  these  cattle  were  to  be  shiiqied 
to  St.  Joe  and  Kansas  City,  wh««,  according 
to  the  testimony,  the  facilities  mentioned 
were  provided  for  the  reception  of  the  char- 
acter of  cattle  purchased.  We  do  not  think 
it  is  necessary  to  prolong  this  opinion  with  a 
reproduction,  and  an  analysis,  of  tbe  state 
law  and  the  Live  Stock  Sanitary  Commis- 
sion's regulations  urged  by  appellant  as  a 
defense  to  appellee's  cause  of  action. 

There  is  some  controversy,  in  the  condi- 
tion of  the  testimony,  whether  any  of  the 
particular  cattle  were  actually  Infected  with 
the  disease  designated  as  "scabies."  Hall's 
trade,  however,  with  Warren  ft  Son,  was  that 
he  was  not  to  accept  any  diseased  cattle.  He 
had  a  "10  per  cent  out"  on  all  spayed  hdf- 
ers  purchased  by  him,  and  U  we  read  tbe  rec- 
ord correctly,  on  October  23d,  tbore  were  695 
head  of  "Male  Shoe"  cattle  dipped  (owned  by 
Warren  &  Son),  and  only  6  head  of  that  nnm- 
ber,  as  testified  to  bgr  appellants  own  witness 
Keellehor,  were  affected  with  tite  partieolar 
disease.  Appellee,  who  saw  the  cattle  prior 
to  tbe  time  of  the  dipping,  and  thereafter  at 
the  pens  preparatory  to  sbipmoit,  testified 
that  none  of  his  cattle  were  affected  with 
scabies,  though  It  is  uncontradicted  that  the 
sante  bad  been  exposed  to  the  disease. 

[t,  2]  It  is,  of  course,  tbe  general  rule  that, 
where  the  federal  and  8tat6  govemmoit  have 
conconrent  power,  if  the  federal  government 
is  Inactive,  the  state's  i>ower  may  be  ocecut- 
ed;  the  corollary  to  this,  however,  is  that  the 
government's  power  is  paramount,  and  it  is 
the  rule  that,  when  the  subject  o£  the  trans- 
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portatl(«i  of  UYe  stock  from  one  state  to  kbt 
other  Is  teikea  under  direct  national  stipei^. 
Tlglon,  and  a  system  derlsed  by  which  dis- 
eased stod(  may  be  ezdnded  from  interstate 
commerce,  any  state  regulations  in  respect  of 
such  matters  will  cease  to  have  any  force. 
The  acts  of  Ccngiess  and  the  r^ulatioDS 
thereunder  will  alone  control. '  Raid  ▼.  Colo- 
rado, 187  U.  S.  137,  146,  28  Sap.  Ot  02,  47  U 
Bd.  108.  The  veterinary  Inspector,  Jones, 
testified: 

"When  I  told  the  agent  (meaning  Lucas,  the 
local  agent  at  Bereford)  that  Hall  had  a  right 
to  ship  these  cattle  as  exposed  cattle,  he  con- 
tended all  the  time  that  ne  would  not  accept 
them  without  a  certificate  or  a  permit."   ' 

{31  We  are  dear  that  the  shipper  had  the 
right  to  pen  and  ship  these  cattle  under  the 
regulations  of  the  Bureau  of  Animal  Indus- 
try from  Bovina  to  the  open  market  fbr  im- 
mediate slaughter,  without  the  demand  and 
the  exaction  by  the  railway  company  for  the 
dipping  (and  certificate  to  that  effect)  of  said 
cattle;  and  as.  applied  to  shipment  for  imr 
mediate  slaughter,  regarding  the  cattle  as 
uninspected  exposed  cattle,  the  raUroad  com- 
pany had  no  legal  Justification  to  make  such 
a  demand  and  refuse  to  furnish  the  cars  for 
transportation,  iuToking  any  rule  or  regula- 
tion under  the  so-called  authority  of  the  state 
government. 

Rule  20  of  the  Live  Stock  Sanitary  Com- 
mission of  Texas  prescribes  that  cattle  held 
in  certain  counties  (including  the  two  coun- 
ties where  these'  cattle  were  situated)  shall 
not  be  moved  from  the  pastures  where  cat- 
tle were  located  for  any  purpose  whatsoever 
without  a  permit  issued  by  a  duly  authorized 
inspector;  and  said  rule  further  prescribes 
that: 

No  cattle  aliall  be  tendered  for  inspection  toe 
"interstate"  movement  situated  in  the  quaran- 
tined area,  "unless  Uie  owner  of  said  cattle 
is  in  possession  of  a  certificate,  signed  by  an 
inspector,  *  •  *  stating  that  the  owner  of 
the  cattle  so  tendered  has  complied  with  the 
state  laws,  roles,  and  regulations  of  this  com- 
mission, and  that  his  range  and  cattle  are  free 
of  infection." 

We  will  not  attempt  to  salve  the  qnestion 
whether  or  not,  after  the  Bureau  of  Animal 
Industry,  and  the  state  had  interdicted  the 
same  territory — ^tfae  former,  bowerer,  pei^ 
mlttlng  uondiseased  cattle,  though  exposed, 
to  be  shipped — the  person  moving  said  cattle 
(ezcliiding  the  act  of  penning  and  shipping) 
would  be  guilty  of  a  violation  of  the  state 
law.  We,  however,  think  that,  so  far  as  any 
preliminary  movement  of  the  particular  cat- 
tle is  concerned,  even  if  the  state  has  a  right 
to  pH^Ut  the  same  as  between  the  state  and 
the  owner,  the  railroad,  under  the  national 
act  and  the  rules  and  regulations  of  the 
Bureau  of  Animal  Industry,  would  have  the 
right  to  ship  said  cattle  after  same  had  been 
penned  for  transportation;  and  as  an  agent 
of  interstate  commerce  and  aa  a  common 
oandet  It  would,  be  its  dsty  to  do  so,  because 


the  national  act,  and  the  regulations  under 
its  authority,  authorized  it  To  that  exteut, 
at  least,  the  state  law  is  superseded,  and  the 
question  of  its  enforcement  in  other  respects, 
as  to  the  actual  transportation  of  the  cattle, 
is  between  the  state  and  the  citizen. 

We  are  unable  to  infer  from  the  record 
that  Jones  advised  the  agents  of  the  railway 
company  that  they  had  a  right  to  demand 
that  the  cattle  should  be  dipped  as  a  pre- 
requisite to  an  interstate  shipment.    He  said: 

"I  told  him  [the  agents  that  according  to  the 
state  regulation  they  could  not  come  from  the 
ranch  without  dipping,  but  according  to  the 
federal  regulations  they  were  entitled  to  go  as 
uninspected  exposed  cattle  for  immediate 
slaughter.  I  do  not  remember  just  exactly 
what  he  said  when  I  told  him  he  had  a  right  to 
ship  these  cattle  as  exposed  cattle." 

Neither  do  we  infer  from  the  record  that 
the  inspector  demanded  of  the  purchaser  qr 
the  tender  of  the  particular  cattle  that  said 
cattle  had  to  be  dipped  as  a  prerequisite  to 
any  movement  The  only  testimony  is  that 
the  Inspector  sent  word  by  certain  parties 
who  were  going  to  the  randi  where  the  cattle 
were  situated: 

"That  the  agent  would  not  receive  the  cattle 
unless  they  had  a  pwrnit.  I  also  stated  [to 
th«n]  that  I  would  not  issne  a  permit  unless 
the  cattle  were  dipped." 

All  assignments  and  prc^slttons  affecting 
the  question  of  the  sanitary  regulations.  In- 
terposed as  a  lustiflcatlon  for  the  refusal  to 
furnish  the  cars,  and  the  conseQucnt  dipping 
oC  said  cattle,  ate  overruled. 

[4]  The  seventh  and  eighth  assignments  of 
error,  in  the  condition  of  the  record,  present 
only  abstract  questions,  and  are  unnecessary 
to  discuss  on  the  merits.  Portions  of  the  live 
stock  contract  were  pleaded  by  the  defendant 
railway  company,  assertfng  that  the  written 
agreement  merged  all  prl(»r  understandings 
conoemlng  the  furnishing  of  cars,  facilities 
for  shipment,  and  the  tranqiortatioa  of  the 
stock.  It  is  also  pleaded  that  the  contract 
provided  that  notice  of  a  claim  ft>r  damages 
for  injury  to  the  stock  occurring  during  the 
transportation  thereof,  or  previous  to  load- 
ing the  same  for  sbdpment,  would  be  given 
is  writing  to  either  of  certain  designated 
officers  before  the  stock  should  be  removed 
from  the  place  of  destinatloB.  The  court  sus- 
tained exceptions  to  these  pleadings,  and  af 
the  trial  the  defendant  railway  company 
offered  such  contracts  In  evidence,  to  which 
it  was  objected  that  there  were  no  pleadings 
to  sustain  the  same,  and  that  they  were 
immaterial  and  irrelevant. 

There  is  no  assignment  challenging  the  ao* 
tlon  of  the  court  In  sustainlBg  Uie  demurrers 
to  the  answer,  however  erroneous  that  ac- 
tion may  be ;  hence  the  assignments  question- 
ing the  court's  action  in  excluding  the  para- 
graphs 9t  the  contract  as  evidence  are  wholly 
abstract,  and  inapplicable  to  the  merits  of  the 
case.  After  the  court  had  sustained  excep- 
tions to  the  answer,  unless  ha  revoked  his 
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action  In  that  respect,  he  could  not  have  done 
otherwise  than  exclude  the  testimony. 
The  Judgment  la  affirmed. 

On  Motion  for  Rehearing. 
Aside  from  the  assignments  based  upon  the 
court's    rejection    of    certain    provisions   in 
the  live  stock  contract,  appellant's  assign- 
ments are  as  follows: 

(1)  The  court  erred  in  refusing  a  peremptory 
instruction. 

(2)  "The  main  charge  of  the  court  Is  erro- 
neous in  submitting  any  issues  of  fact  to  the 
jury,  since  a  peremptory  instruction  for  defend- 
ant should  have  been  given,  because,"  etc. 

(3)  "The  verdict  of  the  jury  is  contrary  to 
the  law  and  the  evidence,  in  that  under  the  law 
the  facts  of  this  case  show  no  liability  upon  the 
part  of  the  defendant,  because,"  etc. 

(4)  "Paragraph  1  of  the  court's  charge  is 
erroneous,  in  submitting  to  the  jury  the  issue 
as  to  whether  or  not  plaintiff  was  the  owner  of 
the  cattle  alleged  in  his  petition,"  etc, 

(5)  "The  court  erred  in  paragraph  1  of  its 
charge,  in  submitting  to  the  jury  the  issue  as 
to  whether  or  not  the  defendant,  through  its 
agent,  announced  that  it  would  not  transport 
plaintiff's  cattle  from  Bovina,  to  Kansas  City 
and  St.  Joseph,  Mo.,  nor  permit  them  to  be 
placed  in  the  pens  at  Bovina,  nor  loaded  on  the 
cars  at  said  point,  without  their  first  being 
dipped,  without  a  certificate  or  permit,  because 
the  same  is  upon  the  weight  of  the  evidence, 
*  *  *  and  because  a  mere  announcement  by 
defendant's  agent  would  not  authorise  the 
plaintiff  to  act  thereon,"  etc. 

(6)  "The  court  erred  in  excluding  as  evidence, 
and  instructing  the  jury  not  to  consider,  the 
rules  and  regulations  of  the  Live  Stock  Sanitary 
Oommisaion  of  Texas,  and  in  withdrawing  them 
from  the  jury." 

The  trial  court  charged  the  jury  In  part  as 
follows: 

"If  you  find  and  believe  from  the  evidence 
that  plaintifT  was  the  owner  of  the  cattie  al- 
leged iu  his  petition,  and  that  same  were  unin- 
spected exposed  catue,  and  that  they  were  not 
infected  with  scabies  or  other  communicable 
disease,  and  that  from  defendant  plaintiff  or- 
dered cars  in  which,  on  October  24,  1913,  to 
transport  such  cattle  from  Bovina,  Tex.,  to 
Kansas  City  and  St.  Joseph,  Mo.,  for  immediate 
slaughter,  and  that  defendant,  though  its  agent, 
before  the  time  for  sueh  transportation,  an- 
nounced that  it  would  not  receive  and  so  trans- 
port such  cattie,  and  would  not  permit  them  to 
be  placed  In  the  pens  or  loaded  on  the  cars 
without  th^  were  first  dipped,  or  without  a 
certificate  or  permit,  and  that  such  announce- 
ment, if  any,  of  defendant  was  made  known  or 
in  any  way  communicated  to  plaintiff,  and  that 
the  only  lawful  way  by  which  such  permit  or 
certificate  could  be  obtained  was  for  such  cattle 
to  be  dipped,  and  that  in  compliance  with  such 
announcement,  if  any,  plaintiff  caused  such  cat- 
tle to  be  dipped,  and  that  the  same  sustained 
the  injuries,  or  any  of  them,  alleged  in  plain- 
tiff's petition,  and  that  the  proximate  cause  of 
such  injuries,  if  any,  was  the  dipping  of  such 
cattle,  then  you  will  find  for  plaintiff  and  assess 
his  damage,  unless  you  find  for  defendant  un- 
der other  instructions  given  you," 

He  also  Instructed  the  Jury  that  if  they 
believed  the  defendant's  agent  Lucas  did 
not  announce  that  he  would  not  permit  plain- 
tiff's cattle  to  enter  defendant's  pens,  or  to 
be  loaded  on  defendant's  cars,  or  that  said 
cattle  would  not  be  transported  by  defendant, 
unless  they  were  accompanied  by  a  permit, 
but  that  such  statements  were  voluntarily 


made  to  R.  V.  Moorhead  by  the  inspector, 
L.  L.  Jones,  either  In  person  or  by  sending 
such  information  by  some  other  person,  with- 
out having  been  so  directed  or  eidvised  by  de- 
fendant's agent,  John  Lucas,  to  find  for  the 
defendant.  He  also  directed  the  jury,  if  they 
believed  that  the  cattle  in  question  were 
visibly  diseased  with  scabies,  to  likewise 
find  for  the  defendant 

With  the  exception  of  the  peremptory  In- 
struction, there  were  none  presented  to  the 
trial  court  by  the  defendant,  at  least  none 
brought  forward  into  the  brief,  upon  any  the- 
ory or  phase  of  the  evidence  exonerating  the 
railway  company.  Additional  to  the  testi- 
mony of  Jones,  diown  In  the  original  opinion, 
who  was  both  state  and  federal  Inspector,  as 
to  his  communication  to  appellant's  agent  in 
r^ard  to  Hall's  right  to  ship  these  particular 
cattle,  the  statemeAt  of  facts  contains  the  fol- 
lowing by  Jones: 

"When  I  told  the  agent  that  Hall  had  a  right 
to  ship  these  cattle  as  exposed  cattie,  he  con- 
tended all  the  time  that  ne  would  not  accept 
them  without  a  certificate  or  a  permit" 

Moorhead  had  charge  of  the  ranch  of  War- 
ren &  Son,  who  were  to  deliver  the  cattle 
purchased  by  Hall  at  Bovina,  with  a  "10  per 
cent,  cut."  Moorhead  says  that,  in  addition 
to  a  message  from  Jones,  he  telephoned  to 
Lucas,  the  agent  at  Bovina,  who  positively 
Informed  him  that  he  wonld  not  receive  these 
cattle  for  shipment,  nor  even  let  him  pen  the 
same  until  they  were  dipped,  and  that  he 
then  telephoned  to  Hall,  the  purchaser  of  the 
cattle. 

We  necessarily  infer  that  the  Jury  believed 
that  Jones,  as  federal  Inspector,  Informed 
Lucas,  the  agent,  that  under  the  federal  regru- 
lations  these  particular  cattle,  purchased  by 
Hall,  had  the  right  to  go  to  Kansas  Oity,  Mo., 
for  immediate  slaughter.  If  xmder  the  fed- 
eral regnlations  a  permit  for  that  purpose 
was  necessary  to  be  issued  by  Jones,  it  In- 
fermtially  follows  that  Jones,  as  federal  in- 
spector, would  have  issued  such  a  document. 
It  also  follows,  we  think,  logically,  that  the 
agent  had  no  right  to  refuse  to  receive  unin- 
spected, dean  cattle  in  the  pens  at  Bovina 
for  shipment  for  Immediate  slaughter  at  Kan- 
sas Oity  and  St  Joseph,  Mo.,  unless  the  same 
were  dipped.  We  inter  that  Jones,  as  state 
inspector,  would  not  have  issued  a  permit  for 
the  movement  of  these  cattle  from  Warren 
&  Son's  ranch  to  the  stock  pens,  but  also 
oonclnde  that  If  a  permit  were  necessary,  he 
would  have  issued  one  as  federal  Inspector, 
permitting  the  movement  of  the  cattle  to  Kan- 
sas City  and  St  Joe,  Mo.,  for  the  opoi  mar- 
ket for  immediate  slaughter.  To  the  extent 
of  the  movement  of  the  particular  cattle  from 
the  ranch  to  the  stock  pens,  we  think  that 
Lucas,  as  the  agent  of  the  railway  company, 
had  no  legal  concern.  If  uninspected  clean 
cattle,  though  exposed  to  the  disease  of  scab- 
ies, had  been  in  the  pens  preparatory  to 
shipment  to  Kansas  City  for  immediate 
slaughter,  and  the  federal  iaqiector  passed 
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the  sbipment,  tt  is  clear  to  na  tbat  the  rail- 
road company,  nnder  the  federal  regulations, 
should  have  transported  the  cattle.  The  trial 
court's  charge  is  a  simple  presentation  of  the 
issues  without  any  substantial  te<dmlcal 
objection  to  the  same. 

It  is  denied  in  the  motion  for  rehearing: 
that  facilities  existed  in  St  Joe  and  Kansas 
City,  Mo.,  for  the  purpose  of  taking  care  of 
the  class  of  cattle  mentioned  in  this  record. 
Dr.  Pearson,  employed  by  the  United  States 
Department  of  Agrlcultnre  as  a  veterinary 
Inspector,  in  testifying  in  regard  to  the  inters 
state  shipment  of  uninspected  exposed  cattle, 
and  the  rules  regulating  the  transportation 
of  same,  said: 

"They  have  sach  pens  as  required  by  the 
above  rule  at  both  St.  Joe  and  Kansas  CSty> 
and  did  have  in  1918." 

The  motion  for  rehearing  is  overruled. 


CONVEBSE  et  aL  t.  GAIiVESTON  C31TT  CO. 
et  aL    (No.  7188.)» 


(Court  of  Civil  Appeals  of  Texas. 
~       -'      916. 


Galveston. 
Oct   19,  lOld.     Behearing  Denied 
Nov.  16,  1916.) 

1.  COBFOBATIONS    <S=»109— LiQST  CerTIFIOATE— 

Action  to  Establish  Ownersuip— Qoes- 

nON  roB  JuBX. 
In  a  suit  against  a  corporation  and  the  pur- 
chaser of  its  assets  and  stock  to  establish  plain- 
tiffs' ownership  of  a  certificate  in  the  corpora- 
tion and  for  a  new  certificate  in  lieu  of  an  al- 
leged lost  trustee's  certificate  for  a  share,  and 
a  right  to  share  ratably  with  the  other  certifi- 
cate holders  in  the  accumulations  of  property 
and  distribution  on  shares,  evidence  held  to 
make  plaintiffs'  ownership  of  the  certificate  a 

?iaestion  for  the  Jary,  ana  to  support  a  verdict 
or  the  defendants. 

[Ed.  Note. — ^For  other  cases,  see  Corporations) 
Cent  Dig.  i  462;    Dec.  Dig.  <S=3l09.] 

2.  Limitation  of  Aonons  9=3 103(3)— Lost 
Cebtificatb— Action  to  Establish— Ldi- 
itations. 

Where  plaintiffs'  predecessor  in  1881  peti- 
tioned a  corporation  tor  recognition  as  to  the 
owner  of  a  certificate  and  for  the  issuance  of  a 
renewal  certificate  showing  such  ownership,  and 
such  petition  was  refused  by  the  company,  ^ain- 
tiffs'  suit,  subsequent  to  1909,  to  compd  recog- 
nition of  their  ownership  of  the  same  certificate, 
wag  barred  by  the  four-year  limitations  pre- 
scribed by  Rev.  St   1911,  art.  6690. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  §  508;  Dec.  Dig.  «=» 
103(3).J 

3.  CoBPOBATioNS  iS=>109— Lost  Cebtificatb 
— Sen  to  Establish  Ownership  —  Iden- 

TITX  OF  CEKTIFIOATI!— EVIDBNCK. 

In  a  suit  against  a  corporation  and  the  in- 
dividual claiming  to  have  purchased  all  its  as- 
sets and  stock  to  establish  plaintiffs'  ownership 
of  a  certain  numbered  certincate,  and  for  a  new 
certificate  in  lieu  of  an  alleged  lost  trustee's 
certificate,  and  for  a  share  in  accumulations  and 
distributions,  evidence  held  to  show  that  a  peti- 
tion signed  by  plaintiffs'  predecessors  to  have 
a  certificate  issued  to  them  placed  on  the  com- 
pany's books,  in  their  name  in  heu  of  the  lost 
certificate,  related  to  the  same  certificate. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
CJeti.  Dig.  f  462;    Dec  Dig.  *=9l09.] 


4.  CiOBPOBATIONa   $S9l09  — liOBT   C^BTIFICATK 

—Petition   to   Establish   Ownebship   — 

bxsolution. 
In  such  suit  evidence  held  to  show  that  a 
resolution  on  the  minutes  of  the  company  de- 
n_ying  the  petition  was  a  response  to  the  peti- 
tion. 

[Ed.  Note. — For  other  cases,  see  CJorporations, 
Cent  Dig.  {  482;    Dec.  Dig.  <8=»109.] 

6.  Cobpobations   <g=3l09— Lost    Cebtificatb 
—Petition  to   Establish    Ownebship   — 
Knowledge  of  Besolution- Eviuence. 
Eyidence  held  to  show  that  the  parties  to 
such  petition  by  plaintiffs'  predecessor,  or  their 
attorney,  had  knowledgfe  or  notice  of  the  resolu- 
tion denying  the  petiuon  at  or  about  the  date 
of  its  adoption. 

[Ed.  Note.— For  other  cases,  see  (Corporations, 
Cent  Dig.  §  462;    Dec.  Dig.  <^=>109.] 

Appeal  from  District  Ck>urt  Galveston 
County;  Robt  G.  Street,  Judge. 

Suit  by  Thomas  Pierce  Converse  and  the 
Second  Presbyterian  Church  of  the  City  of 
Houston  against  the  Galveston  (31ty  Com- 
pany and  Maco  Stewart  Jadgm^it  for  de- 
fendants, and  plaintlfEs  appeal.    Affirmed. 

Geo.  E.  Mann,  of  Galveston,  and  Ramsey, 
Black  &  Ramsey,  of  Austin,  for  appellants. 
Maco  Stewart,  Edw.  F.  Harris,  and  Barret 
Gibson,  all  of  Galveston,  and  Clarence  Mil- 
helser,  of  Houston,  for  appellees. 

LANE,  J.  For  the  purpose  of  a  compre- 
hensive understanding  of  the  nature  of  this 
cause  and  of  our  opinlcm  to  follow,  we  at 
the  outset  make  the  following  statement 
which  we  deem  sufficient: 

In  1836,  the  republic  of  Texas  gi-anted  to 
M.  B.  Menard  the  league  and  labor  of  land, 
the  present  site  of  the  city  of  Galveston. 
Menard  had  nine  associates,  including  A.  C. 
Allen,  J.  K.  Allen,  Samuel  M.  WUliams,  Wm. 
Hardin,  and  Thos.  F.  McKlnney.  Title  was 
issued  direct  to  Menard.  Menard  authorized 
one  David  White  to  issue  certificates,  each 
for  an  undivided  i/iooo  interest  in  the 
land.  One  of  the  White  certificates  was  is- 
sued to  one  Jenkins,  styled  certificate  num- 
bered 2  out  of  Book  B.  Subsequently  on 
June  20,  1837,  Menard  and  Robert  Trlplett 
(the  latter  claiming  an  interest  in  a  part  of 
the  league  and  labor  adverse  to  the  Menard 
Title)  conveyed  the  league  and  labor  to  Levi 
Jones,  Thomas  Green,  and  William  B.  John- 
son, as  trustees,  authorizing  them  (or  any 
two  of  them)  to  Issue  1,000  certificates 
against  the  property,  and  reciting  that  400 
thereof  should  be  used  to  take  up  the  400 
certificates  that  had  theretofore  been  issued 
by  Levi  Jones,  and  directing  that  the  said 
trustees  sell  the  remaining  600  certificates 
at  not  less  than  $1,500  per  share,  which  600 
certificates  should  be  represented  %  by  Me- 
nard and  those  claiming  under  blm,  and  % 
by  Trlplett  and  those  claiming  under  htm. 
The  recital  in  said  deed  of  trust  that  Levi 
Jones  had  issued  400  shares  was  a  fiction, 
as  Jones  had  never  issued  any  certificates, 
and  was  intended  to  cover  the  certificates 
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tbat  bad  been  theretofore  Issued  by  David 
White. 

In  April,  1838,  M.  B.  Menard  and  other 
persona,  whose  Identity  Is  unknown,  met  at 
Galveston  and  organized  an  unincorporated 
partnership  styled  the  "Caty  of  Galveston." 
The  meeting  elected  Menard  president,  and 
J.  K.  Allen,  Mosely  Baker,  William  Hardin, 
and  Thos.  F.  McKlnney  directors,  author- 
Ized  the  preparation  of  by-laws,  directed 
that  a  deed  to  the  league  and  labor  of  land 
be  secured  from  the  trustees,  Jones,  Green, 
and  Johnson,  created  the  office  of  agent 
(same  as  secretary  and  treasurer),  and  in- 
structed tluit  a  charter  be  procured. 

On  December  31,  1838,  the  company 
adopted  a  by-law,  reciting  that: 

"It  shall  be  the  duty  of  the  holders  of  certifi- 
cfttea  (meaning  cerdflcates  that  hod  been  issued 
by  Jones,  Green,  and  Jolm»>n)  to  file  and  regis- 
ter tlkem,  receivine  in  Ueu  thereof  a  certificate 
under  the  seal  of  the  company,  stating  the  num- 
ber ol  shares  to  which  the  party  is  entitled, 
which  last  certificate  shall  not  be  transferable 
except  on  the  books  of  transfer  of  the  cmnpany." 

In  1839,  the  trustees  conveyed  the  land  to 
the  president  and  four  directors  of  said  dty 
of  Galveston,  unincorporated.  On  July  29, 
1840,  the  company  directed  that  the  agent. 
In  opening  a  new  stock  ledger,  shall  express 
therein  only  shares  issued  by  the  company 
in  conformity  with  said  order  of  December 
31,  1838. 

The  1,(KX)  certificates  to  be  issued  by  the 
trustees  were  printed  and  bound  in  five 
books  lettered  "A,"  "B,"  "C,"  "D,"  and  "B." 
Those  In  Books  A  and  B  were  Intended  to 
be  used  in  exchange  for  the  certificates  ttiat 
had  been  previously  issued  by  White.  Those 
in  Books  C  and  D  were  "for  the  4(X)  shares 
to  Menard."  AU  of  said  certificates  out  of 
Books  A,  B,  C,  and  D  were  signed  in  blank 
by  Thoa  Green  and  delivered  to  Levi  Jcnes. 
The  certificates  bound  in  Book  B  were  by 
Green  retained  and  "kept  for  the  parties  in 
interest  under  Triplett" 

Menard  and  Jones  undertook,  during  the 
summer  and  fall  of  1837,  to  sell  the  trustee 
certificates,  "only  Intending  to  deliver  the 
stock  in  case  all  could  be  sold."  They  failed 
to  sell  any  stock,  and  thereupon  "determined 
to  come  home  and  survey  out  the  dty,  put 
up  lots  for  sale,  divide  the  stock  among  the 
'  parties  entitled  to  it,  and  let  them  sell  for 
themselves,  or  use  the  stock  in  buying  prop- 
erty." 

White  had  issued  a  certificate  styled  No. 
2,  Book  B,  to  one  Jenkins.  The  form  of 
trustees'  certificates  in  Book  B  recites  tliat 
same  is  issued  "in  conslderatloD  of  the  re- 
turn of  the  certificate  of  corresponding  book 
and  number  as  formerly  issued  by  said  Levi 
Jones  (one  of  the  first  400  shares)."  This 
recital  meant  the  return  of  White  certificate 
of  like  book  and  number.  White  certificate 
B — 2,  that  had  been  issued  to  Jenkins,  was 
exchanged  to  the  company,  and  when  so  ex- 
changed was  indorsed  as  follows:  "Forfeit- 
ed and  exchanged  to  D.  White  by  M.  B.  Me- 


nard, L.  Jones.  Deposited  by  O.  W.  Grant," 
The  trustees'  certificates  bound  in  said 
Books  A,  B,  O,  D,  and  S  were  each  pro- 
vided with  a  stub  in  the  form  of  a  receipt, 
to  be  signed  for  the  certificate.  The  stub 
receipt  for  certificate  B — 2  is  dated  October 
2,  1837,  and  is  signed  by  John  K.  Allen,  and 
is  indorsed  on  the  back  "exchanged  for  old 
<»i&" 

The  receipt  given  by  John  K.  Allen  for 
said  certificate  B — 2  Is  as  foUows: 

"Book  B.  No.  2.  Beceived,  this  seeond  day  of 
October,  1837,  a  certificate  of  one  share  in  the 
city  of  Galveston,  No.  2,  and  a  copy  of  the  deed 
of  the  16th  June,  1^7,  appointing  Levi  Jones, 
William  Johnson  and  Thomas  Green,  Trustees, 
and  also  a  copy  of  the  terms  offered  by  them  to 
the  purchasers  of  shares,  which  I  do  hereby 
adopt,  and  take  said  siiare  subject  thereto. 
Witness  my  band  and  seal. 

"Signed 


"[Signed]    Jno.  K.  Allen.    tH  &] 
'and  sealed  in  presence  of 

"[Signed]    Samuel  M.  WUHama." 


J.  K.  Allen  and  A.  0.  Allen  were  uni* 
versal  partners  prior  to  and  up  to  Jxme  18. 
1838,  and  all  properties  in  the  name  of 
either  of  them  were  owned  one-halt  by  each. 

3.  K.  Allen  died  on  the  16th  day  of  Au- 
gust, 1838,  unmarried  and  Intestate,  leaving 
surviving  him  a  father  and  mother,  Boland 
and  Sally  Allen,  and  his  brothers  A.  C.  Al- 
len, his  partner,  H.  R.  Allen,  S.  L.  Allen, 
George  Allen,  and  Harvey  Allen.  Shortly 
after  his  death,  A.  0.  Allen  administered  his 
estete.  He  closed  the  estate  by  sale  of  the 
property  belonging  thereto,  as  well  as  his 
own  proi>erty,  to  his  brothers,  H.  B.  and  S. 
L.  Allen.  Subsequently  H.  B.  and  S.  !<.  Allen 
transferred  the  entire  aaseta  of  the  copart- 
nership of  A.  O.  and  J.  K.  Allen  to  J.  S. 
Holman  for  the  benefit  of  their  creditors  un- 
der the  direction  of  the  said  A.  C.  Allen,  thus 
api>arently  passing  the  interest,  if  any,  that 
J.  K.  Allen  owned  in  oertlflcato  B— 2  to  J. 
S.  Holman. 

On  the  18th  day  of  Mardi,  1840,  H.  R.  Al- 
len, George  AUm,  S.  L.  Allen,  and  Harvey 
Allen  conveyed  all  Interest  which  they  own- 
ed in  the  property  of  J.  E.  Allen,  deceased, 
to  A.  O.  Allen,  thereby  transferring  all  in- 
terest they  inherited  In  said  certificate  B — 2 
from  J.  K.  Allen,  if  any,  to  said  A.  C.  Al- 
len. 

A.  O.  Allen  died  in  the  year  1802  and  left 
surviving  him  his  wife,  Charlotte  M.  Alien, 
and  a  daughter,  Martha  B.,  who  married 
James  Converse,  and  they  inherited  all  the 
estate  of  ssid  A.  O.  Allen. 

James  Converse  and  wife,  Martha  E.,  both 
died  and  left  one  child,  T.  P.  Converse,  plain- 
tifT  herein,  who  Inherited  their  estete  and 
their  intnest  In  said  certificate  B — 2,  if  any 
such  they  bad.  AU  interest  of  Charlotte  M. 
Allen  In  said  certificate,  if  any,  passed  to 
the  awellant  Second  Presbyterian  Chnrch  of 
Houston,  by  her  will. 

On  the  5th  day  of  February,  1841  (Laws 
1840-41,  p.  122),  Congress  of  the  repablic  of 
Texas  passed  an  act  incorporating  the  stock- 
bolders  of  the  Galveston  City  Company  witb- 
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oat  narntng  the  stocfkbolden  or  fixing  Ijtie 
number  of  shares  or  oapital  of  the  company. 
This  act  provided  that  each  stockholder 
should  have  one  vote  for  each  share  that  he 
owned. 

In  1909,  Intending  to  dissolve  the  corpora- 
tion, those  claiming  to  be  the  owners  of  &U 
the  stock  of  said  corporation  sold  to  appellee 
Maco  Stewart  all  the  assets  of  said  company 
and  24  shares  of  stock,  which  they  claimed  to 
be  the  entire  stock  of  the  company,  and 
Stewart  has  ever  since  said  aale  asserted 
ownership  thereto. 

This  suit  was  Instituted  hy  plalntlfTs  T. 
P.  Converse  and  Second  Presbyterian  Church 
of  the  City  of  Houston,  a  corporation,  here- 
inafter called  appellants,  against  the  Galves- 
ton City  C<xnpany  and  Maco  Stewart,  appel- 
lees herein.  In  July,  1910,  to  require  them,  to 
recognize  the  ownership  of  appellants  in  and 
to  said  certificate  B — 2,  and  for  a  new  cer- 
i  tlQcate  in  lieu  of  said  alleged  lost  trustees' 
certificate  for  said  share,  and  that  they  have 
a  decree  entitling  them  to  share  ratably  and 
as  fnlly  as  the  other  certificate  stockholders 
have  done,  in  all  rents  and  accumulations  of 
property  of  whatever  nature  by  said  company 
distributed  to  any  share  or  shares  since  the 
date  of  issuance  of  said  certificate  to  said 
J.  K.  Allen,  deceased,  and  that  appellants  be 
I  decreed  any  division  or  distribution  of  as- 
sets in  which  their  portion  was  set  aside  for 
the  benefit  of  said  one  share,  any  accumula- 
tlsn  of  property  of  whatever  natore  to  which 
said  one  share  was  entitled  as  th^  portion 
of  dividends,  etc. 

Defendants  answ^ed  and  specially  except- 
ed to  plaintiffs'  petition:  First,  because  it 
appears  therefrom  that  the  alleged  cause  of 
action  is  a  stale  demand,  and  because  of 
laches  and  long  delay  in  asserting  th^r 
lights  and  the  impossihUity  of  obtaining 
proof  of  the  matters  in  controversy,  and  hear- 
ing should  not  now  be  had.  Second,  they  ex- 
cepted to  said  demand  because  it  showed 
apon  its  face  that  it  was  barred  by  the  stat> 
nte  of  llndtation,  and  by  many  other  excep- 
tions, all  of  wtiich  were  overruled  by  the 
court. 

.Appellees  denied  generally  ea<dk  and  all  of 
the  material  allegations  of  appellants'  peti- 
tion by  which  they  sought  to  acquire  recog- 
nitlOQ  of  their  ownership  in  said  certificate 
B— 2.  They  denied  that  said  certificate  B— 2 
was  ever  inued  to  said  J.  K,  Allen,  deceased, 
and  sagr  that  if  it  was  so  Issued  said  J.  K. 
Allen,  or  his  partner,  A.  O,  Allen,  disposed 
of  the  same  before  the  death  of  either  of 
them,  and  that  stiid  certificate  had  been  re- 
turned to  said  company,  transferred  to  it, 
and  canceled,  and  that  if  said  Aliens,  or 
either  of  them,  were  ever  the  owners  of  said 
certlflcate,  neither  they  nor  any  one  claim- 
ing under  them  had  any  Interest  or  owner- 
ship therein  at  the  time  of  filing  of  this 
salt,  or  at  any  time  after  the  death  of 
either  J.  E.  or  A.  a  Allen.    They  also  plead- 


ed the  statute  ot  limitation  In  bar  of  app^- 
lants'  right  to  recover. 

The  cause  was  submitted  to  a  jury  select- 
ed by  the  parties  under  the  Instructions  of 
the  court  as  follows: 

"(1)  This  is  a  suit  by  Thomas  P.  Converse, 
and  the  Second  Presbyterian  Church  of  Hous- 
ton, a  corporation,  to  establish  their  right  to 
one  share  of  stock  in  the  Galveston  City  Com- 

Sany,  and  for  relief  against  Maco  Stewart  in- 
ividually  on  accotint  of  bis  alleged  conversion 
of  the  assets  <^  the  company. 

"(2)  They  claim  that  their  right  to  the  said 
share  of  stock  la  derived  through  their  owner- 
ship of  lost  tmstees'  certificate  B — 2,  issued  to 
Jolin  E.  AUen  by  Thomas  Green  and  Levi  Jones, 
trustees  tmder  the  conveyance  made  to  them 
by  the  proprietors  of  the  land  on  which  the  city 
of  Galveston  is  situated,  dated  June  16,  1837, 
said  certificate  being  dated  October  2,  1837. 
They  deraign  their  claim  of  title  to  said  certifi- 
cate from  John  K.  Allen,  throoeh  Ids  brother  A. 
C.  Allen  and  Charlotte  M.  AUen,  wife  of  the 
said  A.  C.  A&en,  and  Martha  E.  Converse,  their 
daughter,  and  her  husband,  James  Converse. 

"(3)  The  defMtdanta  deny  that  plalntiSs  are 
the  owners  of  said  certificate,  ana  say  that  it 
was  long  since  assigned  or  sold  by  John  K.  Al- 
len or  A.  C.  Allen,  or  by  them  or  one  of  them 
sunk  in  and  absorbed  hy  the  company.  They 
also  plead  the  statute  of  limitations  of  four 
years. 

"(4)  The  burden  of  proof  is  on  the  plaintiffs 
to  establish  their  present  ownership  of  the  lost 
certificate  bv  a  preponderance  of  the  evidence, 
and  If  they  nave  done  so  they  are  entitled  to  re- 
cover, unless  defeated  by  the  statute  of  limita- 
tions as  heronafter  instructed.  But  if  thqy 
have  not  done  so,  then  the  law  is  for  the  de- 
fendants. In  determining  ttiis  question  ot  own- 
ership, as  in  determining  every  Isct  in  the  case, 
you  will  look  to  all  the  facts  and  circamstances 
relating  thereto  in  evidence,  applying  thereto 
your  best  judgment  and  your  experience  in  the 
affairs  of  common  life. 

"(0)  If  ^ou  believe  from  the  evidence  that  the 
petition  signed  by  Charlotte  M.  Allen  and  James 
Converse,  and  pari>orting  to  be  signed  also  by 
Martha  B.  Converse,  admitted  to  be  In  the  hand- 
writing of  F.  Barnard,  an  attorney  at  law, 
since  dead,  referred  or  related  to  the  certificate 
in  controversy,  and  that  the  resolution  on  the 
minutes  of  the  company  of  the  22d  of  March, 
1881.  was  adopted  in  responae  to  said  petition, 
and  further  believe  that  the  parties  signing  the 
same  or  their  attorney  had  knowledge  or  actual 
notice  of  the  same  at  or  about  the  time  <^  its 
adoption,  then  the  law  is  for  tiie  defendants  on 
the  issue  of  limitation.  But  if  you  do  not  be- 
lieve that  said  petition  related  or  referred  to 
said  certificate,  or  do  not  believe  that  said  reso- 
lution related  or  referred  thereto,  or  if  yon  do 
not  believe  that  the  parties  thereto  had  Knowl- 
edge or  notice  thereof,  then  the  law  on  this  is- 
sue Is  for  the  plaintiffs. 

"(8)  Applying  these  instructions,  you  are  re- 
quired to  answer  the  following  questions:  (1) 
Does  it  appear  from  the  evidence  that  the  plain- 
tiffs are  the  present  owners  of  the  lost  certifi- 
cate B— 2?  Answer,  'Yes,'  or  'No.'  (2)  Did 
the  instrument  referred  to  in  the  fifth  paragraph 
of  this  charge  relate  to  said  certificate?  An- 
swer, 'Yes,'  or  'No.'  (8)  Was  the  resolution  on 
the  minutes  of  the  companjr  of  the  22d  of 
March,  1881,  a  response  to  said  petition?  An- 
swer, 'Yes,'  or  'No.'^  (4)  Did  the  parties  to  said 
petition,  or  their  attorney,  have  knowledge  or 
notice  of  said  resolution  at  or  about  the  date 
of  its  adoption?    Answer,  'Yes,'  or  "No.' " 

At  the  request  of  defendants  the  following 
special  charge  was  also  given: 

"The  jury  will  inquire  whether  they  will  or 
not  indulge  the  presumption  of  a  transfer  by 
J.  K.  Allen  or  A.  C.  Allen  of  said  certificate. 
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or  a  settlonent  made  therefor  b^  the  Galveston 
City  Company.  The  law  on  this  point  la  that 
a  transfer  or  settlement  may  be  shown  by  cir- 
cumstances, like  any  other  fact;  the  presump- 
tion being  a  question  for  the  determination  of 
the  ^ury.  If  then  the  jury  believe  upon  a  fair 
consideration  of  all  circumstances  in  the  case 
(those  which  lie  jury  may  believe  to  repel  as 
well  as  those  which  tne  jury  may  believe  favor 
such  presumption)  that  the  circumstances  are 
consistent  with  the  inference  or  presumption 
thnt  such  transfer  or  settlement  was  made  as 
claimed  by  defendants^  and  that  in  view  of  all 
the  circumstances  it  is  more  reasonably  prob- 
able that  such  transfer  or  settlement  was  made, 
than  it  was  not,  then  the  jury  are  at  liberty 
to  presume  and  find  that  it  was ;  and,  if  the  jury 
deciding  the  issue  in  favor  of  the  weight  of  the 
evidence  on  the  point  to  be  determined  by  them 
do  so  presume  and  find,  you  will  answer  ques- 
tion No.  1  with  the  word,  'No,'  but  if  the  jury 
do  not  so  presume  and  find  you  will  answer 
Question  No.  1  with  the  word,  ''Sea,' " 

The  Jury  answered  the  questions  snbmitted 
as  follows: 

"We,  the  jury,  in  answer  to  the  questions  pro- 
pounded by  the  coart,  respond  as  follows:  (1) 
Does  it  appear  from  the  evidence  that  the  plain- 
tiffs are  the'  present  owners  of  the  lost  certifi- 
cate B— 2?  No.  (2)  Did  the  instrument  refer- 
red to  in  the  first  paragraph  of  this  charge  re- 
late to  said  certificate?  Tes.  (3)  Was  the 
resolution  on  the  minutes  of  the  company  of 
the  22d  of  March,  1881,  a  response  to  said  peti- 
tion? Tes.  (4)  Did  the  parties  to  said  petition, 
or  their  attorney,  have  knowledge  or  notice  of 
said  resolution  at  or  about  the  date  of  its  adop- 
tion?   Yes." 

Upon  the  verdict  and  answer  of  the  Jury 
the  court  rendered  Judgment  for  defendants, 
Maco  Stewart  and  Galveston  City  Company. 
From  this  Judgment  both  the  plaintiffs  have 
appealed. 

The  substance  of  appellants'  first  assign- 
ment of  error  Is  that  the  court  erred  In  sub- 
mitting the  question  of  the  ownership  of 
said  certificate  to  the  Jury  and  In  not  per- 
emptorily Instructing  them  to  return  a  ver- 
dict for  plaintiffs  as  requested.  Under  this 
assignment  api)ellant8  present  the  following 
propositions: 

First.  "The  evidence  was  undisputed  that  the 
share  of  stock  in  question  was  issued  to  John 
K.  Allen,  and  that  the  appellants  claiming 
through  and  under  him  were  entitled  to  the 
same." 

Second.  "The  defense  of  limitation  was  not 
raised  by  the  evidence  and  was  not  available  to 
the  defendants  for  the  reason  that  the  resolution 
of  March  22,  1881,  relied  upon  by  the  defend- 
ants as  a  repudiation  of  the  claim  and  interest 
of  the  appellants'  ancestors  and  predecessors 
in  title,  was  not  a  repudiation  thereof,  but  was, 
in  substance  and  efiCect,  an  admission  of  such 
Interest." 

Third.  "The  defendant  company,  being  a  trus- 
tee for  its  stockholders,  could  not  defeat  the 
title  of  plaintiffs  by  relying  on  the  statute  of 
limitation  without  showing  a  distinct  and  un- 
equivocal termination  of  the  trust  by  repudiat- 
ing ttie  title  of  plaintiffs  or  their  predecessors 
in  title,  and  by  assertion  of  title  in  itself;  and 
appearing  that  this  resolution  was  not  such 
a  repudiation,  the  issue  of  limitation  was  not 
raised  by  the  evidence." 

Fourth.  "There  was  no  evidence  that  trustees' 
certificate  B — 2  had  ever  been  transferred  to 
any  other  person  by  J.  K.  or  A.  C.  Allen,  and  no 
evidence  upon  which  to  base  a  presumption  of 
transfer." 

Fifth.  "There  is  no  evidence  of  any  character 


in  the  record  shoiwing  that  this  share  has  ever 
been  surrendered  to,  cancded  by.  or  settled  with 
the  defendant  company,  and  no  evidence  upon 
which  to  presume  such  surrender,  settlement,  or 
cancellation.  On  the  other  hand,  the  evidence 
is  undisputed  and  affirmative  that  the  share  is 
outstanding."  . 

.Sixth.  "The  evidence  introduced  on  the  issue 
of  limitation  shows  no  defense  for  the  reaswi 
that  it  appears  that  the  Galveston  City  Com- 
pany was  a  trustee  for  its  shareholders,  and 
that,  before  it  could  rely  on  the  plea  of  limita- 
tion to  defeat  the  right  and  title  of  a  share- 
holder, it  must  appear  that  it  surrendered  its 
trosteeship  and  renounced  its  holding  as  such, 
and  it  cannot,  while  holding  the  property  of  tba 
corporation,  assert  title  in  and  for  itself  to  cer- 
tificates of  shares  of  stock  in  the  corporation." 

Seventh.  "Plaintiffs  having  proven  a  nrima 
facie  case  by  undisputed  evidence,  and  the  de- 
fendants having  failed  to  sustain  with  any  evi- 
dence aify  of  the  defenses  alleged,  there  was  no 
issue  for  the  Jury,  and  the  court  should  have 
given  a  peremptory  instruction  for  plaintiffs." 

We  think  the  undisputed  evidence  shows 
that  the  certificate  in  question  was  Issued 
to  John  K.  Allen,  and  upon  examination  of 
the  court's  charge  we  find  that  the  trial  court 
80  assumed.  There  were  practically  but  two 
questions  submitted  to  the  Jury  by  the  court, 
which  were: 

First.  Are  the  plaintiffs  the  present  owners 
of  said  certificate? 

Second.  Was  the  cause  of  action  alleged 
by  plalntUFs  barred  onder  the  statute  of 
limitation? 

[1]  We  tlilnk  the  action  of  the  conrt  In 
submitting  the  first  question  was  authorised 
and  the  verdict  of  the  Jury  supported  by  the 
following  evidence  relied  upon  by  the  defend- 
ants, to  wit: 

J.  K.  and  A.  C.  Allen  were  two  of  the  origi- 
nal directors  of  the  unincorporated  company. 
The  company  tn  1838  adopted  a  by-law  re- 
quiring that  trustees'  certificates  be  surren- 
dered and  that  the  partners  of  the  company 
take  ont  a  renewal  certificate  stating  tbe 
number  of  shares  to  which  the  party  was  en- 
titled. In  1840,  the  unincorporated  company 
directed  that  the  agent  open  a  stock  ledger 
and  show  therein  only  those  who  held  cei^ 
tiflcates  Issued  In  the  name  of  the  company. 
A.  C.  Allen,  the  surviving  partner  of  tbe  part- 
nership of  J.  K.  &  A.  C.  Allen,  In  accordance 
with  said  order  of  1838,  took  oat  a  cwtlficate 
showing  that  the  Interest  then  held  by  the 
Aliens  tn  the  company  amounted  to  43  shares. 
There  was  testimony  to  the  ^ect  that  the 
stock  account  of  Allen  was  opened  and  dos- 
ed and  that  the  entire  Interest  of  the  Aliens 
was  represented  by  said  renewal  certificate. 
Trustees'  certificates  out  of  Book  B  were 
issued  in  consideration  of  the  retnm  of  the 
certificates  of  like  book  and  nomber  former- 
ly Issued  by  White.  The  record  of  certifi- 
cate B — 53,  as  It  appears  upon  the  stock 
register,  has  a  diagonal  line  drawn  In  the 
column  and  at  the  place  left  for  the  Inser- 
tion of  the  name  of  the  person  to  whom  it 
was  originally  Issued.  Plaintiffs  concede 
that  said  certificate  B — 63  has  been  taken  up 
and  canceled  by  the  company.     B — 2,  the 
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certificate  In  question,  appears  upon  the 
agent's  report  and  stock  register  in  exactly 
the  same  nuumer  as  said  certificate  B — 63; 
that  Is,  there  was  a  diagonal  line  drawn 
opposite  to  the  number  of.  said  certificate  In 
the  column  left  for  the  name  of  the  party  to 
whom  it  was  issued.  The  testimony  of  Cole 
in  the  Scott  Case  in  1869,  admitted  In  evi- 
dence, was  to  the  efl^ect  that  the  two  Aliens 
were  among  the  original  proprietors  and  that 
none  of  the  original  pr<^rietors  were  among 
the  stockholders  at  that  time. 

An  examination  of  the  agent's  report  and 
stock  ledger  shows  that  J.  K.  Allen  owned  two 
cerUflcates,  to  wit,  B— 1  and  B— 2.  There 
was  testimony  to  the  effect,  whlCh  we  think 
undisputed,  that  Allen  sold  B — 1  to  James 
Hamilton  and  that  he  sold  one  certificate  to 
J.  J.  Henderson.  If  in  fact  he  owned  only 
two,  certificates,  the  one  sold  to  Henderson 
mn^  bare  been  B — 2,  or  at  least  the  jury 
were  Justified  in  so  concluding. 

A.  O.  Allen,  surviving  partner  of  the  part- 
nership of  J.  K.  &  A.  0.  Allen,  transferred 
the  estate  of  J.  K.  Allen  which  was  the  prop- 
erty of  the  firm  to  H.  R.  and  S.  L.  Allen,  and 
subsequently  they,  by  the  direction  of  A.  C. 
Allen,  transferred  the  entire  estate  of  the 
firm  of  J.  K.  &  A.  a  Allen  to  J.  S.  Hohnan. 
It  wonld  thus  appear  that  such  rights  as  the 
firm  pf  Allen^  had  In  said  certificate  B — 2,  If 
any,  was  passed  to  Holman.  At  least,  the 
Jury  was  justified  In  so  concluding  from  the 
testimony. 

In  October,  1840,  A.  0.  Allen,  surviving 
partner,  appointed  Menard  attorney  and 
agent  to  close  all  business  the  said  Aliens 
had  with  the  company.  The  evidence  in- 
troduced by  the  defendants  tends  to  show  that, 
while  these  transactions  were  being  had, 
the  Aliens  were  notoriously  Insolvent,  and 
owed  the  company  over  $100,000,  which  they 
were  unable  to  pay.  It  might  be  said  that, 
as  Menard  was  at  that  time  president  of  the 
company  and  was  an  Intimate  friend  of  both 
the  Aliens,  had  the  Aliens  owned  a  share  of 
stock  of  the  company  he  would  have  known 
It  and  In  settling  the  Indebtedness  of  the 
Aliens  would  have  acquired  for  the  company 
said  certificate  B — 2.  Menard  was  author- 
ized by  Allen  to  close  all  business  with  the 
company.  Menard,  as  before  said,  was  presi- 
dent of  the  company.  The  Jury  had  the 
right  to  find  from  the  evidence  that  the  mark- 
ing of  this  certificate  B — 2  In  the  same  man- 
ner as  B — 53  was  marked  on  the  agent's  re- 
port and  register  was  Intended  to  show  that 
said  certificate  B — 2  had  been  canceled,  and 
especially  so  when  it  was  shown  that  Menard 
was  authorized  by  the  Aliens  to  cancel  aU 
business  with  the  company. 

From  among  the  papers  of  Allen  introduc- 
ed In  evidence  there  were  produced  five  notes 
executed  by  Allen  to  the  company,  aggregat- 
ing the  sum  of  $84,300,  payable  to  Galveston 
City  Company,  and  across  the  face  of  each 


was  written,  "Paid  by  stock  surrendered  and 
canceled,"  and  signed,  "Borden,  Agent." 

In  1847,  Allen  addressed  a  petition  to  the 
company  reciting  his  financial  distress,  that 
he  "was  once  one  of  the  largest  stockholders," 
that  be  had  used  his  wife's  means,  which  he 
was  unable  to  return,  and  that,  feeling  a 
desire  to  make  reparation  for  the  same,  ask- 
ed In  her  name  that  privilege  be  granted  to 
c<mstruct  a  wharf  as  he  contemplated  making 
It  available,  by  the  use  of  his  wife's  means. 

In  1863,  Charlotte  M.  Allen  petitioned  the 
company  reciting  the  former  petition,  and 
the  fact  that  the  company  had  granted  the 
same,  and  stated  that  she  had  been  pecunia- 
rily embarrassed,  and  asked  further  time  In 
which  to  construct  the  wharf. 

A.  O.  Allen,  the  surviving  partner,  died  in 
1882.  An  inventory  of  his  estate  was  filed 
and  does  not  show  that  he  had  any  stock  In 
the  Galveston  City  Company. 

We  think  the  evidence  already  stated  was 
sufficient  to  authorize  the  court  to  submit  the 
qnestions  complained  of  and  was  amply  suffi- 
cient to  authorize  the  Jury  to  find  that  the 
plaintiffs  did  not  own  the  certificate  B — 2  in 
question  at  the  time  of  the  trial  of  this  case. 
We  therefore  overrule  the  first,  fourth,  fifth, 
and  seventh  propositions  under  the  first  as- 
signment. 

[2]  By  pr<^)osltlons  2,  3,  and  6  under  the 
first  assignment,  it  is  insisted,  in  substance, 
that  the  undisputed  evidence  shows  that  ap- 
pellants' demand  was  not  barred  by  the 
statute  of  limitation,  and  that  the  court 
erred  In  not  so  Instructing  the  Jury,  first, 
because  even  If  those  under  whom  appellants 
claim  certificate  B — 2  had  petitioned  the  di- 
rectors of  the  company  In  1881  to  recognize 
them  as  owners  of  said  certificate  B— 2  and 
to  Issue  to  them  a  renewal  certificate  there- 
for and  that  they  had  notice  of  the  resolution 
passed  by  said  directors  refusing  to  Issue 
said  renewal  certificate  for  the  reasons  given 
In  the  resolution  passed  by  them  on  the  22d 
day  of  March,  1881,  such  resolution  was 
not  a  repudlatl(»)  by  the  company  of  the 
ownership  of  the  petitioners  to  said  certifi- 
cate, but,  on  the  contrary,  was  an  admission 
that  said  certificate  was  still  outstanding 
and  was  valid  in  the  hands  of  some  one; 
that  as  the  company  was  a  trustee,  holding 
the  stock  evidenced  by  said  outstanding  cer- 
tificate, It  could  not  defeat  the  title  of  plain- 
tiffs by  relying  on  the  statute  of  limitation 
without  showing  a  distinct  and  unequivocal 
termination  of  the  trust  by  repudiating  the 
title  of  plaintiffs  or  their  predecessors  in 
title,  and  by  asserting  title  In  Itself;  and, 
as  the  resolution  was  not  such  a  repudiation, 
the  issue  of  limitation  was  not  raised  by  the 
evidence. 

Those  under  whom  appellants  claim  title 
to  said  certificate  in  the  year  1881  petitioned 
the  president  and  directors  of  the  company  to 
recognize  them  as  the  owners  of  said  certlQ- 
cate  and  to  issue  to  them  a  renewal  certlfi- 
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cate,  and  that  the  same  be  placed  upon  the 
books  of  the  company  In  their  names.  There- 
upon the  board  of  directors  passed  the  fol- 
lowing resolution: 

Offlea  Qalveston  City  Co., 

TnMday,  Hareb  22,  18S1. 
Th«  board  of  direetora  met  at  H  o'clock  a.  m. 
on  the  call  of  tbe  prestdent. 

Present:  J.  I,.  Darragh,  Pres't,  W.  H.  Ooddard, 
J.  H.  Hutchings,  and  C.  B.  Adanu. 

•         •••••••• 

Duplicate  ap>  Tbe  petltton  of  Jamea  CSonrene 
piled  for  loet  and  others  for  the  Inuanca  of  a 
certificate  No.  certificate  of  stock  In  Iteu  of  one 
2  Bool  B  re-  heretofore  Issued  by  the  trustees 
fused.  J.  P.  to  John  K  Allen,  alleged  to  have 
Cola,  Baere-  been  lolt  or  mislaid,  was  read,  and 
taiT.  after    due    consideration    'was    re- 

■pectfully  declined,  because  said 
certificate  of  trustees'  stock,  being 
from  Its  nature  assignable  by  sim- 
ple indoraement  and  dellverr  might 
now  be  in  the  bands  of  an  Inno- 
cent purchaser  tor  a  raluable  con- 
■Ideration. 

Unquestionably  the  resolution  was  a  re- 
fusal of  the  directors  to  recognise  the  peti- 
tioners as  the  owners  of  said  certificate,  and  to 
issue  a  renewal  certificate  In  their  names  as 
prayed  for  by  them.  We  think  such  resolu- 
tion was  a  substantial  declaration  to  the  peti- 
tioners that  the  company  refused  to  acknowl- 
edge that  it  held  said  property  In  trust  for 
them. 

By  article  6690,  Bevlsed  Civil  Statutes  of 
this  state,  It  Is  provided: 

"Etvery  action  other  than  for  the  recovery  of 
real  estate,  for  which  no  limitation  is  ouier- 
wiae  prescribed,  shall  be  brought  within  four 
years  next  after  tbe  right  to  Dring  the  same 
shall  have  accrued,  and  not  afterward." 

It  appears  that  the  matters  and  things 
prayed  for  In  the  petition  of  those  under  and 
through  whom  appellants  claim  was  for 
recognition  of  them,  by  tbe  company,  as  the 
owners  of  certificate  B — 2  In  question  In 
this  suit,  and  for  the  Issuance  of  a  renewal 
certificate  showing  such  ownership.  It  fur- 
ther appears  from  the  evidence  that  said 
petition  and  prayer  was  by  the  company  re- 
fused. It  also  appears  from  plalntifCs'  peti- 
tion in  this  cause  that  they  are  now  by  this 
suit  seeking  through  the  medium  of  the 
courts  to  compel  the  Galveston  City  Com- 
pany and  Maco  Stewart,  appellees  herein, 
to  recognize  them  as  owners  of  said  certifi- 
cate B — 2.  It  Is  thus  seen  that  the  demand  In 
the  petition  of  1881  and  the  relief  prayed  for 
In  this  suit  are  in  eftect  one  and  the  same. 
We  think  that  when  the  company  refused 
the  demand  and  prayer  In  said  petition  of 
1881,  If  the  petitioners  or  their  attorney  had 
notice  of  such  refusal,  then  the  cause  of  ac- 
tion which  the  plaintiffs  In  this  cause  are 
now  trying  to  enforce  by  suit  accrued,  and 
that  as  no  suit  was  brought  ui>on  said  ac- 
crued cause  of  action  within  four  years  after 
such  accrual,  the  same  is  barred  by  the  stat- 
ute of  limitation  above  quoted.  Such  being 
our  view,  for  this  additional  reason  we  con- 
clude that  the  trial  court  did  not  err  In  re- 


fusing to  peremptorily  Inatmct  the  Jury  to 
find  for  the  appellants.  We  therefore  over- 
rule propositions  2,  8,  and  6  under  tlie  first 
assignment 

By  appellants'  second  assignment  It  Is  In- 
sisted that  the  court  erred  In  submitting  to 
the  jury  the  question  as  to  whether  or  not 
appellants  are  the  present  owners  of  said  cer- 
tificate B— 2. 

We  have  already,  und«  the  first  assign- 
ment, held  that  the  drcumstantlal  evidence 
offered  by  appellees  to  show  that  3,  K.  Allen 
or  A.  O.  Allen  or  their  agent  had  disposed  of 
certificate  B — 2,  and  that  the  same  had  been 
surrendered  to  the  Galveston  City  Company 
and  by  it  canceled,  was  sufficient  to  support 
the  finding  of  the  Jury  on  that  l8BU&  We 
therefore  overrule  the  second  assignment 

What  has  Just  been  said  also  disposes  ot 
appellants'  third  assignment 

[3]  The  trial  court  charged  the  imj  as 
follows: 

"If  you  beUeve  from  the  evidence  that  the  pe- 
tition signed  by  Charlotte  M.  Allen  and  James 
Converse  and  purporting  to  be  signed  also  by 
Martha  E.  Converse,  admitted  to  be  in  the  hand- 
writing of  F.  Barnard,  an  attorney  at  law,  since 
dead,  referred  or  related  to  the  certificate  in 
controversy,  and  that  the  resolution  on  the  min- 
utes of  the  company  on  the  22d  day  of  March, 
1881,  was  adcmted  in  response  to  said  petition, 
and  further  believe  that  tbe  parties  signing  tlie 
same  or  their  attorney  had  knowledge  of  actual 
notice  of  the  same  at  or  about  the  time  of  its 
adoption,  then  the  law  is  for  the  defendants  on 
tbe  issue  of  limitation.  But  if  you  do  not  be- 
lieve that  said  petition  related  or  rderred  to 
said  certificate,  or  do  not  believe  that  said  reso- 
lution related  or  referred  tiiereto,  or  if  yon  do 
not  believe  that  the  parties  thereto  had  Knowl- 
edge or  notice  thereof,  then  the  law  on  this  is- 
sue is  for  the  plaintiffs. 

"Applying  these  instructions,  you  are  required 
to  answer  the  following  questions:  •  •  • 
Did  the  instromoit  referred  to  in  the  fifth  para- 
graph of  this  charge  relate  to  said  oertificateT 
iMwer,  Tea,'  or,  'No.' " 

Appellants  make  the  actlmi  of  tlis  court  In 
submitting  such  charge  tbe  ground  of  their 
fourth  assignment 

Tbe  petition  referred  to  Is  as  follows: 

"The  State  of  Texas,  Harris  County.  To  the 
President  and  Directors  of  the  Oalveston  City 
Company:  Tite  petition  of  James  Converse  and 
his  wife,  Martha  B.  Converse,  and  Mrs.  G.  M. 
Allen,  residents  ot  Harris  county,  State  of  Tex- 
as/ that  the  said  0.  M.  Allen  is  the  surviving 
widow  of  A.  C.  Allen,  deceased,  and  the  said 
Martha  B.  Guiverse  is  the  only  child  of  the  said 
A  C.  Allen;  that  the  said  C.  M.  Allen  and 
Martha  E.  Converse  are  the  only  heirs  of  A.  G. 
and  J.  K.  Allen,  deceased,  and  are  entitied  to  all 
the  estate  of  the  said  A  C.  and  John  EL  Allen ; 
that  the  said  C.  M.  Allen  and  Martha  E.  Con- 
verse are  the  owners  and  are  entitied  to  one 
share  of  stock  of  the  Galveeton  City  Company 
which  was  the  property  of  A.  C.  Allen  or  John 
K.  Allen  at  their  decease  as  appears  by  the 
books  of  the  Galveston  City  Company ;  that  the 
original  certificate  for  said  share  of  stock  has 
either  been  lost  or  mislaid  and  cannot  be  found 
after  diligent  search. 

"Tour  petitioners  prav  that  they  may  have 
the  proper  certificate  of  stock  issued  to  them 
and  placed  upon  the  books  ot  the  company  in 
their  namaa,  James  Converse. 

"U.  B.  Conversok 
«<a.  M.  Allot." 
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The  oontBBtlon  of  appellftnts  Is  that  by  Its 
terms  the  petition  does  not  relate  or  refer  to 
Bald  certiflcate  B — 2.  We  think  such  oon- 
tentlon  untenable.  The  agent's  report  and 
stock  register  show  only  two  certificates 
Issued  to  J.  K.  Allen,  B— 1  and  B— 2.  It  Is 
conceded  that  he  sold  B — 1  to  James  Hamil- 
ton. The  lists  alleged  by  plaintiffs  to  have 
been  made  oot  by  J.  P.  Oole,  once  the  secre- 
tary of  the  company,  which  they  allege  Shows 
that  according  to  the  books  of  the  company 
there  was  one,  and  only  one,  certiflcate  out- 
standing in  the  name  of  J.  K.  Allen  and  that 
certificate  was  said  certiflcate  B— 2.  This 
list  was  the  basis  for  appellants'  suit  There 
was  no  claim  by  pleadings  nor  testimony 
offered  with  reference  to  any  other  certifl- 
cate than  B — 2.  We  think  all  the  evidence 
tends  to  show  that  the  signers  of  the  i>etltion 
of  1881  were  contending  that  they  owned  said 
certiflcate  B — 2,  and  none  other,  when  said 
petition  was  presented  to  the  president  and 
directors  of  the  company.  The  assignment 
is  ovemiled. 

What  has  been  said  with  reference  to  the 
fourth  assignment  will  also  apply  to  the  fifth 
assignment. 

[4,  i]  The  substance  of  the  contention  made 
ty  tile  sixth,  seventh,  and  eighth  assignment 
of  error  is  that  the  court  erred  in  submitting 
to  the  Jury  the  two  questions,  as  follows: 

"(2)  Was  the  resolution  on  the  minutes  of  the 
company  of  the  22d  of  March,  1881,  a  response 
to  said  petition? 

"(3)  Did  the  parties  to  said  petition  or  their 
attorneys  have  knowledge  or  notice  of  said 
reaolntion  at  or  about  the  date  of  its  adoption?" 

The  contention  of  aopellants  is  tliat  there 
la  no  evidence  that  Frederick  Barnard,  who  it 
Is  conceded  wrote  the  petition,  was  the  attor^ 
ney  of  the  petitioners ;  that  there  was  no  evi- 
dence that  Frederick  Barnard  or  either  of  the 
petitioners  had  any  notice  of  the  passage  of 
the  resolution  by  the  board  of  directors  of 
the  defendant  company;  and  that,  in  the 
absence  of  proof  that  Barnard  was  the  at- 
torney of  the  petitioners  in  writing,  and 
presenting  said  petition,  notice  to  him,  if 
any,  would  not  be  notice  to  the  petitioners, 
and  therefore  the  resolution  was  erroneous- 
ly admitted  in  evidence  against  plaintiffs, 
and  the  questions  complained  ot  erroneons- 
ly  submitted  to  the  Jury. 

It  Is  conceded  that  the  petition  set  out 
herein  and  dlscnssed  under  the  fourth  as- 
signment was  in  the  handwriting  of  Fred- 
erick Barnard,  an  attorney  at  law ;  that  said 
petition  was  signed  in  person  by  James  B. 
Converse  and  Mrs.  O.  M.  Allen;  and  that 
the  name  of  Mrs.  Martha  E.  Converse  was 
also  signed  to  the  same. 

It  la  shown  by  the  evidence  that  Mrs. 
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Martha  B.  Converse  died  in  1886;  that  Mrs. 
C.  M.  Allen  died  is  188S;  and  that  James 
E.  Converse  died  in  1900,  6,  14,  and  19 
years,  respectively,  after  the  presentation  of 
said  petition  and  the  passage  of  said  resolu- 
tion refusing  the  same.  It  Is  also  shown 
that  Mrs.  G.  M.  Allen,  one  of  the  signers  of 
the  petition,  was  a  business  woman,  owning 
a  separate  estate  to  which  she  gave  her  per- 
sonal attentl<Hi  while  her  husband,  A.  C. 
Allen,  was  alive.  We  also  think  the  >nry 
would  have  been  Justified,  from  the  fact 
that  Mrs.  Martha  E.  Converse  and  James  EL 
Converse  was  the  daughter  and  son-in-law. 
respectively,  of  A.  C.  Allen  and  Mrs.  0.  M. 
Allen,  shown  to  have  been  pe<9le  of  intelli- 
gence, and  engaged  in  large  business  ven- 
tures, in  concluding  that  they  were  people 
of  Intelligence.  This  being  true,  It  is  incon- 
ceivable that,  after  writing  a  petition  pray- 
ing the  board  of  directors  to  recognize  them 
as  the  owners  of  said  certiflcate  B — 2  to  be 
presented  to  said  board,  the  petitioners 
failed  to  inform  themselves  as  to  the  action 
of  said  board  with  reference  thereta  We 
therefore  conclude  that  the  court  did  not  err 
in  submitting  the  questions  complained  of, 
and  that  the  evidence  was  su£B.cient  to  sup- 
port the  findings  of  the  Jury  thereon.  The 
sixth,  seventh,  and  tigbtb  assignments  are 
overruled. 

The  contention  made  by  the  ninth  assign- 
ment is  fully  answered  and  disposed  of  by 
what  has  been  said  under  the  foregoing  as- 
signments, and  will  not  be  farther  dis- 
cussed. 

By  the  tenth  assignment,  it  Is  nrged  that 
the  court  erred  in  giving  to  the  Jury  aj/ififi- 
lee's  requested  charge  Na  14. 

We  have  examined  .the  dtarge  and  have 
reached  the  conclusion  that  no  prcAable  in- 
jury could  have  resulted  to  appellants  by 
reason  of  the  giving  of  said  charge.  The 
toath  assignment  is  therefore  overruled. 

By  assignments  11  and  *12  appellants  com- 
plain of  the  court's  main  charge.  We  have 
carefully  examined  the  court's  charge,  in 
view  of  the  oomplainbs  made,  and  have 
reached  the  conclusion  that  the  complaints 
made  thereto  are  without  moclt.  We  over- 
rule said  assignments  11  and  12.  We  have 
examined  and  considered  complaints  made  by 
assignments  IB,  14,  and  IS,  and  overmle 
them. 

After  having  carefully  considered  all  the 
assignments  of  error  presented  in  appellants' 
brief,  we  have  reached  the  conclusion  that 
the  trial  court  committed  no  error  which 
should  cause  a  reversal  of  the  Judgment 
rendered  by  said  court.  The  Judgment  of 
the  trial  court  is  afilrmed. 

Affirmed. 
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GUAHANTT  STATE  BANK  y.  BLAMD  et  aL 
(No.  122.) 

(Conrt  of  Oivil  Appeals  of  Tezaa.    Beaumont 
Not.  2,  1910.) 

1.  Appbal  ahd  Ebbob  «=>773(4)— Failijbjb  to 
BBiEi^-SuBiasaioN  ON  Tbanbcbift. 

Where  appellant  fails  to  file '  brief  in  the 
court  below  or  the  Court  of  Civil  Appeals,  and 
the  case  is  submitted  b:f  the  appellee  on  the 
transcript,  unless  there  is  fundamental  erroTi 
the   judgment   must   be   affirmed. 

[Ed.  Note.— Fo^  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8104,  3109;  Dec.  Dig.  «=» 
773(4).] 

2.  Bills  and  Notes  9s>525— Holoxb  in  Dub 
CouBSK  — Fraud  oh  Makkb  —  Knowucdob 
or  Tbansfebbk— SujmoiBNoy  of  Etidbnce. 

In  a  bank's  suit  on  a  note,  evidence  held 
insufficient  to  sustain  finding  that  the  bank  ob- 
tained such  note  with  knowledge  of  a  fraud 
practiced  on  the  maker, 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  1^2-1839;  Dec.  Dig.  <S=> 
525.1 

3.  Banks  and  Banking  «=>127— Deposit  or 
Note— StTFFioiKNCT  of  Kvidenob. 

In  a  bank's  suit  on  a  note,  evidence  held. 
insufficient  to  sustain  the  finding  tiiat  the  note 
was  ever  received  on  deposit  by  the  bank. 

(EA.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  81304,  310;  Dec.  Dig.«=5> 
127.] 

4.  Bills  and  Notes  «=>320— Fbaud-Sovii- 
ciBNOT  of  Evidence. 

In  a  bank's  suit  on  a  note,  evidence  held 
insufficient  to  sustain  finding  that  a  defendant 
obtain^  possession  of  the  note  sued  on  from 
another  defendant  by  means  of  false  and  fraud- 
ulent representa.'dons  of  such  character  as  to 
amount  to  a  fraudulent  taking  of  the  note  with- 
out consideration. 

[Ed.  Note:— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  }{  1813,  1^2,  1836,  1837; 
Dec.  Dig.  «=>&20.] 

D.' Bills  and  Notes  ^=»C25— Holdeb  in  Dub 

COUBSB-rPUBCHABEB    IN    OOOD    FaiTH    FOB 

..    Value— SuFFiciENCX   of   Evidence. 

In  a  bank's  suit  on  a  note,  evidence  held 
to  show  that  the  bank  purchased  the  note  in 
suit,  paying  full  value  before  maturity,  with- 
out knowledge  that  any  fraud  had  been  perpe- 
trated t>y  its  transferor  upon  the  maker,  and 
withoBt  any  notice  putting  it  upon  inquiry. 

[EM.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  183^1839;  Dec.  Dig. 
<S=>525.] 

6.  Banks  and  Banking  «=s>116(4)— Notioe 

to  Cashieb. 
A  bank,  taking  a  note,  was  not  taxed  with 
notice  of  facta,  relative  to  fraud  in  the  incep- 
tion of  the  note,  known  to  its  casliier,  whose 
knowledge  was  acquired  when  acting  solely  in 
his  individual  capacity,  for  himself  and  another 
concern,  in  whidi  the  bank  had  no  interest. 

[Eid.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  8  285;  Dec.  Dig.  «=» 
ll«(*.l 

Error  from  District  Court,  Orange  County ; 
A.  E.  Davis,  Juage. 

Consolidated  suits  by  Guy  U.  Bryan,  Jr., 
and  the  Guaranty  State  Bank  of  Houston, 
Tex.,  against  D.  C.  Bland  and  others.  To 
review  a  Judgment  against  plalntlfT  bank 
and  for  a  defendant,  and  for  plaintiff  Bryan 
against  tbree  defendants,  tbe  bank  brings 


error,     Judgment   teyersed,   MnA  judgment 
rendered  for  plalntUt  bank. 

John  G.  Tod  and  Mark  Q.  Fakes,  both  of 
Houston,  for  plalntiflF  in  error.  Holland  & 
Holland,  of  Orange,  for  defendants  in  error. 

MIDDLEBROOE;  J.    TUs  suit  was  brought 
bj  Guy  M.  Bryan,  Jr.,  against  D.  G.  Bland, 
A.   M.   B.  Stark,   O.   O.   Waller,   Lewis   B. 
Bryan,    and   Chas.   C.    McRay,    in   the    dis- 
trict court  of  Harris  county,  Tex.    The  cause 
was  dismissed  In  the  Harris  connty   court 
as  to  defendants  Lewis  R.  Bryan  and  Chas. 
G.  McRay,  and  upon  pleas  of  privilege  Inter- 
posed by  defendants  D.  0.  Bland  and  A.  U. 
H.  Stark,  the  cause  was  transferred  to  the 
district  court  of  Orange  county,  Tex.     The 
plaintiff  in  error.  Guaranty  State  Bank  of 
Houston,  Tex.,  filed  its  cause  originally  in 
the  district  court  of  Orange  county,   Tex., 
against  D.  C.  Bland,  A.  M.  H.  Stark  and  C. 
O.  Waller.    Defendants  Bland  and  Stark  an- 
swered In  both  cases,  but  the  defendant  Wal- 
ler, though  properly  served,  did  not  answer. 
By  agreement  of  all  parties,  tbe  two  cases 
were  ccmsolidated  and  tried  together  before 
tbe   court,    without   the  assistance    of   the 
jury.     Guy  M.  Bryan  sued  to  recover  upon 
two  promissory  notes  of  $500  each  given  by 
D.  C.  Bland  and  A.  M.  H.  Stark,  secured  by 
vendor's  lien  upon  a  certain  tract  of  land 
in  tbe  city  of  Orange,  Orange  county,  Tex., 
which  notes  were  alleged  to  have  been  duly 
transferred  by  D.  C.  Bland  to  defendant  C.  G. 
Waller,  and  by  him  sold,  transferred,   and 
assigned  to  plaintiff  Guy  M.  Bryan,  before 
maturity,  and  tor  value.    The  plalntUf  Guar- 
anty State  Bank  brought  this  suit  In  tbe 
usual  form  of  debt  and  foreclosure  upon  a 
promissory  note  for  $500  given  by  the  defend- 
ant D.  G.  Bland  to  the  defendant  Stark,  and 
by   Stark    transferred   to  defendant  G.   G. 
Waller,  and  alleged  bo  have  been  sold,  trans- 
ferred, and  delivered  by  blm  to  the  plaintiff 
Guaranty  State  Bank  for  value,  and  before 
maturity.     The .  three  notes  were  given  as 
part  of  the  consideration  for  tbe  execution 
of  a  deed  from  Stark  to  Bland,  and  secured 
by  tbe  same  vendor's  lien  contained  in  said 
deed.    Bland  and  Stark  filed  answers  to  both 
suits,   which  were   substantially   tbe  same, 
setting  up  among  other  defenses  that  the  de- 
fendant G.  G.  Waller  bad  by  fraudulent  mis- 
representations obtained  the  possession  from 
tbe  defendant  A-  M.  H.  Stark  the  note  sued 
on  by  tbe  plaintiffs  in  said  cases,  together 
with  other  securities,  stocks,  etc.    That  tbe 
defendant  Waller  in  these  transactions  was 
acting  for  himself  and  tbe  plaintiff,  and  with 
their '  knowledge  and  acquiescence;   that  tbe 
plaintiff  was  a  party  to  the  transaction  and 
knew  thereof,  and  its  nature;   that  no  title 
passed  from  tbe  defendant  Waller   to    the 
plaintiffs  In  said  cases.    The  case  was  tried 
by   the   district  judge   on   tbe   27th    day   of 
April,  1015,  without  a  jury,  and  judgment 
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rendered  against  the  pkdotUI  iMmk,  tluit  It 
take  notblng  upon  Its  Bnlt,  and  that  the  de- 
fendant A.  M.  H.  Stark  recover  upon  the 
1500  note  sned  on  by  Oie.bank.  Judgment 
was  rendered  In  favor  of  the  plaintiff  Ouy 
M.  Bryan.  Jr.,  against  D.  0.  Bland,  as  prin- 
cipal, and  A.  M.  H.  Stark  and  C.  C.  WdUer 
as  indorsera  on  the  other  two  notes  fOr  the 
sum  of  $1,968.66,  with  interest  at  the  rate 
of  8  per  cent,  per  annum,  and  one-half  the 
costs  of  court,  and  foreclosure  of  the  vendor's 
lien  was  ordered  on  both  notes. 

The  plaintiff  bank  in  due  season  filed  its 
motion  tor  a  new  trial,  which  was  by  the 
court  ovenmljed,  and  the  case  is  regularly 
before  this  court  upon  writ  of  error.  Find- 
ings of  tRCt  and  conclusions  of  law  were  filed 
by  the  trial  court  on  May  10,  1915,  in  which 
the  court  found  that  the  three  notes  sued  on 
were  vendor's  lien  notes,  and  vaUd  obliga- 
tions given  by  the  defendant  Bland  to  Stark, 
and  by  the  defendant  Stark  indorsed,  and 
held  by  plaintiff.  The  court  further  found 
that  the  plaintiff  bank  was  not  a  purchaser 
for  value  without  notice,  and  that,  there- 
fore. Stark  was  still  the  owner  of  note  No. 
1,  which  was  the  note  sued  on  by  said  bank. 
The  court  also  found  that  the  plaintiff  Ouy 
M.  Bryan  acquired  the  two  notes  sued  on  by 
him,  notes  Nos.  2  and  3,  in  due  course  of 
business,  before  maturity,  for  value,  and 
without  any  notice  or  knowledge  of  any  de- 
fect therein,  and  was  an  innocent  purchaser 
of  the  notes. 

The  plaintiff  bank  filed  a  petition  and  bond 
for  writ  of  error.  The  defendant  A,  H.  H. 
Stark  filed  a  supersedeas  bond  with  W.  H. 
Stark  and  C.  A.  Stark  as  sureties,  which 
bond  was  in  proper  form,  and  In  due  time 
approved  by  the  clerk. 

No  assignments  of  error  were  filed  in  the 
court  below  by  defendant  A.  M.  fl.  Stark, 
other  than  his  motion  for  new  trial,  nor  has 
tlie  defendant  Stark  filed  In  this  court  a 
transcript,  but  one  has  been  filed  by  the 
plaintiff  In  error,  Guaranty  State  Bank, 
which  includes  all  the  proceedings  herein  re- 
ferred to.  The  transcript  was  applied  for 
by  the  attorney  for  the  plaintiff  bank  on 
June  4,  191S,  and  delivered  to  him  on  June 
12,  1915,  and  was  filed  in  the  Court  of  Oivll 
Appeals  for  the  First  Supreme  Judicial  Dis- 
trict of  Texas  Angnst  27,  1915,  and  the  case 
was  transferred  to  this  court  under  the  or- 
der of  the  Supreme  Court  of  Texas,  and  fil- 
ed In  this  court  on  the  6th  day  of  September, 
1015. 

[1]  A.  M.  H.  Stark,  defendant  in  the  court 
below,  and  appellant  on  his  appeal  from  the 
Judgment,  has  failed  to  file  brief  in  the 
court  below  «r  in  tbls  court,  and  Guy  "M. 
Bryan,  Jr.,  anMUcie  In  this  appeal,  as  to 
the  ftdlnre  of  A.  M.  H.  Stark,  subailts  the 
case  on  the  transcript  and  asks  the  court  to 
affirm  said  Jndgmentr  bs  it  was  for  delay 
only  that  tbla  appeal  was  made  by  defendant 
Stark,  and  Mcb  the. court  to  affirm  the  Judg- 
ment against  the  appellant  la  favor  of  Guy 


M.  Bryan<  Jr.,  and  also  agateat*  the- mre' 
ties  on  his  appeal  bond  for  thtf  amount  of 
flald  JuUgment,  and  a  10  per  cent  penalty  for 
delay,  etc. 

It  naturally  follows  that  unless  tjiere  is 
fundamental  error,  that  wing  of  the  case 
which  disposes  of  the  rights  of  Guy  M.  Bry- 
an, Jr.,  must  be  affirmed,  and  no  such  error 
appearing,  it  Is  so  ordered,  and  the  statute 
so  prescribing.  It  is  further  ordered  that  Guy 
M.  Bryan,  Jr.,  recover  of  the  appellant  A. 
M.  H.  Stark  and  his  sureties  on  his  super- 
sedeas bond  10  per  cent,  penalty,  additional. 
'  No  brief  Is  filed  by  A.  M.  H.  Stark  and 
D.  O.  Bland  in  the  case  of  Guaranty  State 
Bank  against  them,  so  the  case  is  befbre  us 
upon  record  and  briefs  for  plaintiff  In  error. 

The  trial  court  found,  as  a  matter  of  fact, 
that  the  Guaranty  State  Bank  was  not  a 
purchaser  In  good  faith  of  the  $500  vendor's 
lien  note  sued  on  by  it.  In  his  flfOi  finding 
of  fact,  the  trial  court  finds  that  the  notes 
sued  on  were  payable  to  A.  M.  H.  Stark, 
and  were  his  property,  that  defendanT  Wal- 
ler obtained  possession  of  same  from  defend- 
ant Stark  upon  false  and  fraudulent  rep- 
resentations of  such  character  and  nature  as 
to  deprive  him  of  any  beneficial  ownership 
thereof,  and  to  amount  to  a  fraudulent 
taking  of  the  note  without  consld^titloa 
That  the  fraudulent  representations  and 
statements  made  by  said  Waller  to  Stark 
for  the  notes,  when  surrendered  to  him  and 
Indorsed  and  delivered  to  him,  were  known 
and  acquiesced  in  by  the  plaintiff  bank  by 
its  officer,  R.  F.  Butts,  such  notice  being 
acquired  by  him  in  bis  capacity  as  represen- 
tative of  said  bank,  and  in  furtherance  of  the 
business  of  said  bank.  In  his  seventh  find- 
ing of  fact,  he  finds  that  the  three  notes 
were  originally  deposited  with  the  Guar- 
anty State  Bank,  or  with  Butts,  Its  cashier, 
In  trust,  to  be  held  by  it  to  be  used  finally  in 
payment  for  stock  in  the  proposed  corpora- 
tion to  be  known  as  the  Pan-American  Trust 
Company,  in  which  A.  M.  H.  Stark  was  to 
become  a  stockholder  to  the  amount  of  said 
note,  in  -  addition  to  other  payments  he  had 
made,  and  in  which  R.  F.  Butts  was  to  be- 
come a  stockholder  and  was  to  act  as  treas- 
urer, and  the  Guaranty  State  Bank  was  to  be 
the  depository,  and  that  the  corporation  wits 
to  be  organized  under  the  laws  of  Texas,  and 
at  said  time  It  was  represented  to  Stark  that 
said  proposed .  corporation  had  in  cash  and 
assets  at  least  the  sum  of  $40,000,  all  of 
which  was  untrue,  and  said  proposed  cor- 
poration had  no  assets  at  said  time.  In  the 
eighth  finding  of  fact,  the  court  says: 

"Subsequent  to  the  deposit  of  said  notes  with 
the  Guaranty  State  Bank  and  its  cashier,  EL. 
F.  Butts,  at  the  iustanca  of  said  Butts  said 
notes  were  indoised  by  Stark  and  transferred 
to  C.  C.  Waller,  who  was  the  organizer  of  the 
Pan-Am6rican  Trast  Company,  and  they  were 
to  be  held  by. him  as  trustee,  and  subsequent  to 
this  time  salil  Guaranty  State  Bank  acquired 
the  note  held  by  it  from  Waller,  to  make  a 
transfer  of  the  lien  to  Butts,  and  Butts  after- 
wards truisfarring  the  same  to. the  bank,  and 
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for  tbi»  note  Die  OnareKty  State  Bank  cancel- 
ed an  indebtednen  it  held  asrainst  Waller  in 
about  the  sum  of  $260  and  paid  him  the  diSaiv 
ence  In  cash." 

[2]  The  first  assigned  error  by  plaintiff  in 
wror,  Guaranty  State  Bank,  attacks  the  find- 
ing of  fact  of  the  court  wherein  the  court 
finds  that  the  defendant  Waller  obtained 
possession  of  the  note  in  controversy  from  A. 
M.  H.  Stark  upon  false  and  fraudulent  rep- 
resentations, of  such  character  and  nature 
as  to  dei»iT0  bim  of  the  beneficial  owner- 
ship of  them,  etc^  and  also  as  to  his  findings 
of  fraud  In  the  representation  and  state- 
ments made  by  Waller  to  Stark,  upon  which 
said  notes  were  surrendered  to  him  and  in- 
dorsed and  delivered  to  bim,  being  known 
and  acquiesced  in  hy  the  Guaranty  State 
Bank  through  its  (^cer  R.  F.  Butts  in  his 
.  capacity  as  representative  of  the  bank,  and 
in  furtherance  of  the  bank's  business ;  claim- 
ing that  the  evidence  does  not  show  that  the 
bank  had  any  knowledge  whatever  of  Butts' 
transactions  in  the  matter,  and  that  what- 
ever knowledge  Butts  might  have  had,  as  a 
stockholder  and  treasurer  of  the  Pan-Ameri- 
can Trust  Company,  was  not  as  the  repre- 
sentative and  cashier  of  the  plalntUf  bank. 

Briefly  stated,  the  facts  of  this  case  show 
that  originally  Waller  and  Stark  had  under 
consideration  the  formation  of  the  Stark- 
Waller  Syndicate.  A  copy  of  a  contract  to 
this  effect  is  mad6  a  part  of  the  statement  of 
facts.  Later,  it  was  determined  by  them  that 
the  Stark-Waller  Syndicate  could  not  be 
made  go,  and  they  changed  their  plans  and 
agreed  to  go  into  the  Pan-American  Trust 
Company.  Mr.  Stark  met  a  number  of  gen- 
tlemen In  Houston,  and  he  was  made  presi- 
dent of  the  Pan-American  Trust  Company. 
Prior  to  the  negotiations  by  Stark  and  Wal- 
ler with  the  Pan-American  Trust  Company, 
Stark  had  sold  and  transferred  the  $500  ven- 
dor's lien  note  sued  on  by  the  bank  to  Wal- 
ler, who  was  the  promoter  of  the  original 
company,  and  guaranteed  the  payment  of  the 
note.  Waller  assigned  this  note  to  Butts, 
who  was  cashier  of  the  plaintiff  bank.  Short- 
ly after  the  transfer  of  the  note  by  Stark 
and  Waller,  Butts  sold  the  note  to  the  Guar- 
anty State  Bank  for  value,  before  maturity, 
and  the  evidence  is  that  the  bank  bought  said 
note  in  regular  course  of  business,  without 
any  notice  of  Butts'  connection  with  any 
fraud  perpetrated  upon  Stark.  The  evidence 
shows,  also,  that  after  the  note  was  trans- 
ferred by  Butts  to  the  bank,  that  Stark  ac- 
quiesced in  the  proceedings  of  the  company 
and  its  officers  and  stockholders,  against 
whcHu  he  charged  fraud,  and  accepted  the 
presidency  of  said  company,  and  Issued  stock 
to  bis  wife  and  himself  as  such  president 
for  money  be  had  invested  in  the  company, 
and  the  vendor's  lien  note  in  question  in  this 
case.  The  evidence  shows,  also,  that  Stark, 
after  he  had  found  out  that  the  company  was 
not  in  the  condition  he  thought  it  was,  and 
bad  foinnd  «at  that  it  did  not  liave  140,000, 


as  represented  to  hfan,  and  bad  fmrtber  ftmnd 
out  that  though  the  plaintiff  bank  was  made 
depository  for  the  oorporation,  no  ftinds 
were  on  deposit  in  said  bank  to  the  credit 
of  such  corporation,  these  acts  before  men- 
tioned as  president  of  said  corporation  were 
performed,  and  in  a  letter  subsequent  to  sncb 
time,  be  writes  Waller  and  t^s  him  that  he 
has  the  best  proposition  be  ever  saw;  that 
he  hadn't  time  to  give  to  it;  that  he  bad 
already  used  more  time  than  be  should  have 
used  in  connection  with  said  concern,  and 
that  bis  interests  bad  suffered  on  account 
of  the  same;  and  in  that  letter  requests 
Waller  to  return  to  bim  the  note;  but  no- 
where says  anything  about  any  fraud  having 
been  perpetrated  upon  bim.  The  evidence 
is  conclusive  that  Butts  was  acting  in  his 
individual  capacity  when  he  took  the  $500 
note,  and  not  as  cashier  of  the  bank,  nor 
did  the  bank  have  any  interest  whatever 
in  said  note  until  the  purchase  of  the  note 
was  presented  to  the  officials  of  the  bank  in 
due  course  of  business,  and  by  said  officers 
purchased  from  Butts,  and  for  which,  accord- 
ing to  the  facts  of  the  case  and  the  finding  of 
the  court,  the  bank  paid  full  value. 

The  facts  are  somewhat  voluminous,  and 
the  plaintiff  in  error  in  his  brief  has  quoted 
at  length  from  the  statement  of  facts,  bnt, 
as  affects  this  appeal,  we  deem  it  unneces- 
sary to  quote  at  length  the  testimony  of  any 
of  the  witnesses.    Stark  himself  testified: 

"I  turned  over  these  two  properties  over  for 
stock  in  the  Pan-American  Trnst  Company, 
and  did  so  upon  the  statements  and  representa- 
tions as  to  the  company's  condition  which  were 
made  by  Mr.  Waller,  Mr.  Bryan,  Mr.  Batti, 
Mr.  Boynton,  Mr.  Ranuegr  and  Mr.  Cn^.** 

Again,  be  testifies: 

"He  (Waller)  knew  I  had  these  notes  and  he 
said  he  would  give  me  stock  for  them.  He  said 
he  would  sell  me  stock  for  them  in  the  Pan- 
American  Trust  Company,  which  I  agreed  to 
take,  and  turned  the  notes  over  to  him  for  the 
stock  when  we  got  together  is  Mr.  Butts'  ofiBce, 
and  there  is  where  I  signed  the  notes  and 
there  is  where  I  left  them." 

Again  be  testified: 

"I  turned  over  the  notes  to  Mr.  Waller  for 
stock  in  the  company.  The  purpose  of  my  as- 
signing the  notes  was  for  stock  in  the  Pan- 
American  IVust  Company.  The  purpose  of 
transferring  the  notes  to  nlm  was  for  stock  in 
the  company.  He  was  the  organizer,  and  I  was 
to  sell  the  balance  of  the  stock.  He  knew  I 
had  these  notes,  and  he  would  ^ve  me  stodc 
for  them.  He  said  he  would  sell  me  stock  for 
them  in  the  Pan-American  Company,  which  I 
agreed  to  take  and  turned  the  notes  over  to  him 
for  stock,  when  he  got  to  Mr.  Butts'  office. 
There  Is  where  I  signed  the  note,  and  there  is 
where  I  left  them." 

Under  these  facts,  we  fail  to  see  wherein 
tbe  trial  court  could  find  that  the  bank  ob- 
tained such  note  with  knowledge  of  fraud. 
Indeed,  we  fall  to  see  wherein  any  fraud 
was  perpetrated  on  Stark  by  Butts  or  any 
other  person,  and  to  our  mind,  if  any  fraud- 
ulent transactions  were  indnlsed.  Stark  bad 
full  knowledge  and  was  a  party  to  tbe  traod- 
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ulent  tnuisactlosa.  l%e  first  asslgnineDt  of 
error  Is,  therefore,  sroatalned. 

[3]  The  second  assignment  of  error  com- 
plains of  the  finding  of  fact  of  the  trial  conrt, 
In  paragraph  8,  wherein  the  court  finds  that 
subsequent  to  the  deposit  of  said  note  with 
the  Guaranty  State  Bank,  etc.,  claiming  that 
there  was  no  evidence  showing  that  the  bank 
ever  received  said  note  on  dei)oslt. 

As  we  have  heretofore  stated  In  the  evi- 
dence quoted  from  Mr.  Stark's  testimony, 
there  is  no  evidence  in  this  case  to  show  that 
the  note  was  ever  on  deposit  with  the 
bank.  On  the  contrary,  so  far  as  the  record 
discloses,  the  note  became  the  property  of  the 
bank  by  actual  purchase  for  value  the  first 
the  bank,  as  a  business  concern,  ever  knew 
of  It. 

In  the  written  assigninait  of  the  note  made 
on  October  28,  1912,  Stark  recites  a  consid- 
eration of  $1,500,  that  the  same  has  been 
paid  by  Waller,  and  binds  himself  that  the 
notes  are  a  first  lien  on  the  land,  and  that 
all  payments,  offsets,  and  credits  have  been 
allowed.  He  further  guarantees  the  payment 
of  the  principal  and  interest  or  any  extension 
or  renewal  thereof,  and  waives  protest,  dili- 
gence, and  suit  on  the  same,  the  said  assign- 
ments not  to  affect  his  Indorsement  on  the 
back  of  the  notes.  Such  being  true,  it  would 
appear  that  the  notes  were  never  placed  in 
trust  with  any  person,  but  that  a  direct  as- 
signment of  the  notes  was  made,  and,  taken 
in  connection  with  Stark's  own  testimony, 
one  is  forced  to  the  inevitable  conclualon 
that  the  assignment  of  said  notes  was  for 
stock  in  the  Pan-American  Trust  Company, 
and  more  than  that,  that  Stark  himself,  after 
the  assignment,  guarantee,  etc.,  of  said  notes, 
as  president  of  said  company,  Issued  stock 
to  himself  and  his  wife,  for  which  the  note 
was  a  part  of  the  purchase  price,  after  he 
had  notice  that  said  concern  did  not  have 
any  deposit  with  said  bank.  W|e  think  the 
undisputed  evidence  disputes  the  proposition 
and  flndUig  of  fftct  by  the  court  that  the 
notes  were  ever  in  trust  The  second  as- 
signment of  error  is  sustained. 

[4]  The  third  assignment  of  error  is-  to 
ube  effect  that  the  court  erred  in  holding 
that  the  defendant  Waller  obtained  posses- 
sion of  the  notes  sued  on  by  means  of  false 
and  fraudulent  rcpresentatiotus  of  such  char- 
acter and  nature  as  to  amount  to  a  fraudu- 
lent takijog  of  the  notes,  without  considera- 
tion, and  asserts  that  the  evidence  shows  that 
the  notes  were  transferred  by  the  defendant 
A.  M.  H.  Stark  to  the  said  Waller,  for  the 
purpose  of  paying  for  stock  to  be  issued  to 
said  Stark  In  a  corporation  known  as  the 
Pan-American  Trust  Oompany.  The  dl«i>osi- 
tion  of  the  first  and  second  assignments  of 
error  diq;>oees  of  this  asslgnmoit  as  well, 
and  the  third  assignment  is,  therefore*  sus- 
tained. 

[i]  The  fourth  assignment  of  error  is  to 
the  effect  that  the  trial  court  erred  in  ren- 


dering judgment  against  Oam  plalntUt,  when 
the  evidence  showed  tliat  the  plaintiff  pur- 
chased the  note,  sued  on  by  it  in  this  suit, 
paying  full  value  therefor,  before  its  ma- 
turity, and  without  any  knowledge  on  its 
part  that  any  fraud  had  been  perpetrated  by 
C.  a  Waller  upon  the  defendant,  A.  M.  H. 
Stark,  and  without  any  notice  upon  its  part 
such  as  would  put  it  upon  inquiry,  by  means 
of  which  it  might  have  learned  that  any 
such  fraud  had  been  i>erpetrated;  claiming 
that  the  uncontroverted  evidence  showed  that 
the  only  officer  of  plaintiff  who  could  have 
known  of  such  fraud  was  Butts,  the  cashier; 
and  all  the  evidence  showing,  or  tending  to 
show  that  said  Butts  knew  of  the  fraud  hav- 
ing beea  perpetrated  by  Waller  upon  the  de- 
fendant Stark,  shows  that  8u<di  knowledge 
was  acquired  by  him  when  such  Butts  was 
not  acting  in  his  capacity  as  the  agent  of 
plaintiff,  but  was  acting  in  his  own  interest, 
and  as  the  agent  and  in  the  Interest  of  said 
G.  a  Waller  and  the  Pan-American  Trust 
Company;  and,  therefore,  no  notice  or  knowl- 
edge received  by  said  Butts  could  be  charged 
or  imputed  to  the  plaintiff.  Our  disposition 
of  the  first  three  assigned  errors  disposes  of 
the  fourth  assignment,  and  tbe  said  assign- 
ment of  error  is  therefore  sustained. 

The  fifth  assignment  of  error  is  because  the  ■ 
court  erred  in  holding  that  this  plaintiff  was 
not  entitled  to  Judgment  upon  the  note  sued 
on  by  it  in  this  cause  on  tbe  grounds  tliat 
the  title  and  possession  of  said  note  had 
been  obtained  from  tbe  defendant  Stark  by 
means  of  false  and  fraudulent  representa- 
tions, and  was  sufficient  to  entitle  said  Wal- 
ler to  rescind  such  transfer  and  recover  said 
note,  and  that  this  plaintiff  had  notice  of 
such  fraudulent  misrepresentations ;  because 
the  uncontroverted  evidence  showed  that  the 
only  knowledge  or  notice  that  plaintiff  had 
of  the  transaction  between  Waller  and  Starlc, 
of  the  fraud,  if  any,  perpetrated  by  Waller 
upon  Stark  was  obtained  through  its  cashier 
R.  F.  Butts,  at  a  time  and  in  the  transac- 
tion of  matters  in  which  he  had  a  personal 
interest  as  one  of  the  proposed  organizers, 
incorporators,  and  treasurer  of  the  Pan- 
American  Trust  Company,  and  that  said 
notes  were  given  to  him  to  be  held  In  trust 
for  said  corporation,  and  such  knowledge  or 
notice  Iiaving  been  obtained  by  him  in  the 
transaction  in  which  he  was  personally  in- 
terested, it  was  not  notice  or  knowledge  to 
this  plaintiff  of  such  fact,  and  this  plaintiff 
is  not  bound  thereby;  and  the  uncontroverted 
evidence  showing  that  plaintiff  had  purchas- 
ed the  note  sued  on  for  its  full  value,  and 
before  maturity,  and  without  knowledge  or 
notice  other  than  said  cashier  Butts  might 
have  obtained  when  not  acting  for  or  on  be- 
half of  the  plaintiff,  but  for  and  on  behalf 
of  the  Pan-American  Trust  Company,  and 
in  matters  in  which  the  plaintiff  had  no  in- 
terest, but  in  which  the  said  R.  F.  Butts 
had  a  personal  interest.  Judgment  should, 
therefore,  liave  been  rendered  for  plaintur. 
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[81  As  we  nnderstand  the  law,  a  principal 
Is  not  taxed  with  notice  of  facts  known  to  his 
or  its-  agent  or  officer  when  acting  in  his  in- 
dlTidnal  capacity  In  matters  for  himself  or 
other  concerns,  and  In  which  the  principal, 
whether  person  or  concern,  has  no  interest. 
Mr.  Stark  testified  that  he  never  talked  with 
any  ofiScial  of  the  Guaranty  State  Bank  ex- 
cept Mr.  Butts,  nor  Is  there  any  evidence  In 
the  record  showing  that  any  of  the  bank  of- 
ficials other  than  Butts  knew  anything  about 
the  transactions  which  were  taking  place 
between  Stalrk,  Waller,  Butts,  et  aL,  as  to  the 
Pan-American  Trust  Company,  nor  as  to  the 
assignment  and  transfer  of  the  note  In  ques- 
tion, and,  as  before  stated,  in  a  regular,  legal 
proceeding,  the  undisputed  evidence  shows 
that  the  bank  acquired  the  note  by  due  course 
of  purctiase,  without  notice,  for  the  full 
value  of  the'  note.  The  fifth  assignment 
of  error  Is,  therefore,  sustained.  Kauffman 
&  Riunge  ▼.  J.  G.  Robey  et  aL,  60  Tex.  808, 
48  Am.  Rep.  264;  Harrington  ▼.  McFarland, 
1  Tex.  ClT.  App.  289,  21  S.  W.  116;  Schnei- 
der V.  Sellers,  88  Tex.  380,  84  S.  W.  417; 
Allen  ▼.  Garrison,  92  Tex.  546,  60  S.  W.  335; 
Hawkins  v.  First  Nat.  Bk.,  175  S.  W.  163; 
Teagarden  v.  Godley  Lbr.  Co.,  105  Tex.  616, 
154  S.  W.  973 ;  Bank  v.  Cruger,  91  Tex.  446, 
44  S.  W.  278;  Am.  &  Eng.  Bnc.  of  Law  (2d 
Ed.)  1st  vol.  pp.  1145-6. 

As  we  view  the  case,  the  plaintiff  bank 
should  have  recovered  on  the  $500  vendor's 
lien  note  held  by  It,  which  was  note  No.  1  of 
the  series  of  three,  and  should  have  been 
awarded  a  foreclosure  of  the  vendor's  lien, 
and  the  Judgment  of  the  lower  court  is,  there- 
fore, reversed,  and  Judgment  is  here  rendered 
for  the  plaintiff.  Guaranty  State  Bank,  for  the 
amount  of  said  note,  including  interest  and 
attorneys'  fees,  and  also  for  thflt  half  of  the 
costs  adjudged  against  it  in  the  lower  court 


ST.  LOUIS  SOUTHWESTERN  EX.  CO.  OF 
TEXAS  V.  KIMMEI.    (No.  137.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Oct  26,  1916.    Rehearing  Denied 

Nov.  23,  1916.) 

Appeal  and  Ebbob  ®=>  1050(2)— Dakaqes  €=> 
171— Personal    Injtjby— Evidence— Plain- 
tiff's Eabnino  Capacitt. 
In  a  passenger's  action  for  personal  injury, 
evidence  that  he  bad  no  other  means  of  making 
a  living  except  by  hard  manual  labor  was  irrele- 
vant and  immaterial,  and,  where  it  did  not  clear- 
ly appear  that  no  injury  could  have  resulted 
from  its  admission,  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §4154;  Dec.  Dig.  <Si=>1050(2) ; 
Damages,  Cent  Dig.  {  49S;   Dec.  Dig.  <Si=>171.] 

Appeal  from  District  Court,  Angelina  Coun- 
ty;  L.  D.  Gulnn,  Jndge. 

Action  by  Price  Kimmey  against  the  St 
Louis  Southwestern  Railway  Compaoy  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  cause  remanded 
for  a  new  trial. 


Marsh  Sb  Mclwaine,  of  Tyler,  and  A  B. 
Perkins  and  Danld  Upthegrove,  both  of  Dal- 
las, for  appellant  I.  D.  Falrchllds,  of  Luf- 
Idn,  and  W.  3.  Townsend,  3i.,  of  JacksoDTlUe^ 
for  appellee. 

BROOKE,  3.  This  Is  a  suit  brought  by 
appellee.  Price  Kimmey,  against  appellant 
St  Louis  Southwestern  Railway  Company  of 
Texas,  to  recover  damages  for  alleged  person- 
al injuries  claimed  to  have  been  occasioned 
by  the  negligence  of  appellant  wliile  appel- 
lee was  a  passenger  and  as  he  was  preparing 
to  debark  on  one  of  appellant's  trains  at 
Huntington,  Tex.  Appellee  describes  the 
manner  of  the  alleged  negligence  causing  his 
injury  as  follows: 

"That  on  or  aboat  the  6th  day  of  December, 
A.  D.  1914,  plaintiff  was  a  passenger  on  said  de- 
fendant company's  train,  having  purchased  a 
ticket  from  said  company's  agent  at  Lnfkin, 
Tex.,  and  boarded  said  tram  in  the  town  of  Lnf- 
kin, Tex.,  to  be  carried  by  said  defendant  compa- 
ny to  the  town  of  Huntington,  Tex.;  that  he  was 
being  transported  from  the  town  of  Lufkin,  Tex., 
to  the  town  of  Huntington,  Tex.,  in  a  passenger 
coach  belonging  to  and  being  operated  by  said 
defendant  company,  when  the  conductor  of  said 
defendant  company's  train  walked  through  the 
passenger  coach  and  called  out  'All  out  for 
Huntington,'  at  at>oat  which  time  the  wltistle 
blew,  the  bell  rang,  and  the  train  came  to  a  com- 
plete stop.  At  this  time,  the  passengers  therein, 
relying  upon  the  coll  of  the  conductor,  began  to 
gather  up  their  bundles  and  move  towards  the 
place  of  exit  when,  without  any  warning  of  any 
character,  the  train  was  caused  by  the  operators 
of  said  train  to  give  a  sudden,  quidt,  and  vitdent 
jerk,  and  because  of  such  sudden,  quick,  and  vio- 
lent jerk,  plaintiff  was  violently  and  with  great 
force  hurled  and  thrown  against  the  seats  of  said 
car  and  npmi  the  floor  of  said  ear ;  and  because 
of  such  fall  he,  the  said-  plaintiff,  was  severely, 
paiufuUy,  and  permanently  injured,  as  will  be 
more  fully  described  in  this  petition." 

Appellant  answered  by  general  exception, 
general  denial,  and  pleaded  contributory  neg- 
ligence on  the  part  of  appellee. 

Inasmuch  as  the  case  will  be  disposed  of  <« 
other  assignments,  the  first  second,  and 
third  assignments  will  not  be  considered,  as 
they  refer  to  the  Insnfllciency  of  the  testi- 
mony to  support  the  verdict  of  the  jnry. 

By  the  fourth  assignment  of  error,  tbe  ap- 
pellant assails  the  action  of  the  court  In  per- 
mitting the  appellee  to  testify,  over  the  ap- 
pellant's objection,  "That  he  had  no  other 
way  of  making  a  living  except  by  hard  man- 
ual labor,"  and  the  fifth  assignment  Is  prac- 
tically to  the  same  effect  being  that  the  low- 
er court  committed  »ror  in  permitting  the 
appellee  to  testify,  over  the  objection  at  ap- 
pellant's attorneys,  that  be  had  no  other 
means  of  support  exc^t  by  working  for  It 

The  pnqposltlon  Is  that  tbe  testimony  was 
Irrelevant  and  immaterial  to  any  issue  la 
the  case,  and  that  plaintUFs  financial  con- 
dition could  furnish  no  basis  for  the  amount 
which  he  was  entitled  to  recover  for  ttaa  la- 
jnry,  it  any,  received  by  him. 
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This  qoestlon  ww  raised  In  Mo.  Pac.  By. 

Co.  V.  Lyde,  67  Tex.  610,  and  the  coort  says: 

"Whatever  may  be  the  rule  jjb  casea  of  alander 

and  breach  of  promise  of  marriage,  yet  in  this 
character  of  case,  where  the  snit  u  by  the  party 
himself  for  injuries  received,  although  the  plain- 
tiff may  show  the  natnre  of  bis  business  and  the 
▼alne  of  his  services  in  conducting  it,  aa  a 
ground  for  estimating  damages,  yet  his  wealth  or 
poverty  is  an  immaterial  issue,  calculated  to  un- 
duly influence  the  verdict,  in  regard  to  which 
evidence  was  not  admissible,  and  the  special  ex- 
ception should  have  iieen  sustained  as  has  well 
been  said,  if  the  wealth  of  the  plaintiff  may  be 
shown  to  increase  damages,  the  correlative  of  the 
proposition  should  also  be  accepted,  and  the  de- 
fendant allowed  to  mitigate  tus  damage  by  show- 
ing his  poverty"— citing  Field  on  Damages,  ii 
120  and  609;  Hunt  v.  Railway  Co.,  26  Iowa, 
SeS;  Onengerech  v.  Smith,  S4  Iowa,  348;  K. 
P.  R.  Ca  v.  Pointer,  9  Kan.  620. 

In  the  case  of  Texas  Pacific  Ry.  Co.  y. 
Harrington,  62  Tex.  601,  the  court  says: 

"Upon  the  trial,  Mrs.  Harrington,  as  a  wit- 
ness in  her  own  beiialf,  and  over  the  several  ob- 
jections «(  [plaintiffs']  counsel,  was  permitted  to 
testify  'that  she  was  very  poor,  that  they  had  no 
means  of  support  except  the  labor  of  her  hus- 
band, and  that  she  had  no  means  of  supporting 
or  educating  her  children.'  In  explanation  of 
the  ruling  the  court  said:  'The  evidence  was  sub- 
mitted as  tending  to  show  the  expectation  of 
plaintiff's  pecuniary  aid  from  deceased.'  It  was  a 
legal  obligation  resting  upon  Harrington  to  sup- 
port his  wife,  and  to  support  and  educate  his 
children.  The  law  imposed  the  duty,  and  no  oth- 
er presumption  than  compliance  on  his  part 
would  be  Indulged.  This  is  not  a  suit  for  con- 
tributions which  might  or  might  not  have  con- 
tinned  if  the  party  had  lived,  but  a  suit  for  com- 
pensation for  the  loss  of  husband  and  father, 
whose  duty  it  was  to  furnish  support.  •  •  • 
Tliat  evidence  was  not  admissible  in  this  case, 
and  was  calculated  to  prejudice  the  rights  of  ap- 
pellant I^  &  G.  N.  Ry.  Co.  V.  Kindred,  57  Tex. 
498;  Pa.  Ry.  Co.  v.  Roy,  102  U.  S.  451  [26  L. 
Ed.  141];  T.  &  P.  Ry.  Co.  v.  Burns  [4  Tex. 
Law  Rev.  67],  supra." 

In  deciding  the  case,  the  oonrt,  coiitinuiD& 
says: 

"As  this  evidence  was  improperly  admitted 
over  the  objections  of  appellant,  properly  inter- 
posed, and  as  it  cannot  l>e  determined  tiiat  ap- 
pellant was  not  injured  thereby,  the  judgment 
ought  to  be  reversed." 

In  the  case  of  Mo.,  K.  &  T.  Ry.  Co.  of  Tex- 
as y.  Baanlft  91  Tex.  847.  43  S.  W.  S09,  the 
coart  says: 

"During  the  progress  of  the  trial,  the  plainp 
tiff,  being  apon  the  stand  as  a  witness  in  his  own 
behalf,  was  asked  to  state  whether  or  not  he 
was  a  married  man.  The  defendant,  by  counsel, 
objected  to  the  question,  and  its  objection  was 
overruled,  whereupon  the  witness  answered  that 
he  had  a  wife.  The  witness  was  also  permitted 
to  answer,  over  the  objection  of  the  defendant, 
that  his  wife  had  no  means  of  support,  excepting 
her  own  labor.  The  ruling  of  the  court  in  ad- 
mitting this  testimony  was  assigned  as  error  in 
the  Court  of  Civil  Appeals,  and  is  also  assigned 
in  this  court  The  Court  of  Civil  Appeals  held 
that  the  admission  of  the  evidence  was  error,  but 
concluded  that  the  error  was  harmless.  We  con- 
cur in  their  ruling  that  so  much  of  the  testimony 
as  merely  showed  that  he  had  a  wife  was  not 
injurious  to  the  defendant,  from  the  fact  that 
the  wife  was  a  witness  in  the  case,  and  the  jury 
most  therefore  liaye  Imown  that  the  plaintiff 
had  a  wife.    Bnt  we  cannot  agree  that  the  mere 


tact  that  the  plaintiiT  was  a  laboring  man,  and 
was  earning  at  the  time  of  the  accident  but  $1 
a  day,  showed  that  he  had  no  other  resources." 

The  court,  continuing,  refers  to  the  case  of 
Railway  0>.  y.  Lyde,  67  .Tex.  605,  and  the 
case  of  Railway  Co.  y.  Harrington,  62  Tex. 
697,  and  says: 

"There  the  wife  and  children  were  suing  tor 
damages  for  injuries  resulting  in  the  death  of  the 
husband  and  fSther.  The  court  placed  their  rul- 
ing upon  the  ground  that  the  husband  was  bound 
to  support  the  wife  and  children,  and  that  there- 
fore, the  question  of  their  wealth  or  poverty 
could  not  affect  the  amount  of  •  •  •  recov- 
ery. The  evidence  in  question  in  this  case  threw 
no  light  upon  any  issue  properly  involved, 
*  *  *  and  was  calculated  solely  to  awaicen 
the  sympathy  of  the  jury,  and  thereby  to  swell 
the  damages  to  be  awarded  by  the  verdict  Coun- 
sel for  the  plaintiff  evidently  thought  it  would 
have  some  effect  in  plaintfEfs  favor,  else  he 
would  not  have  insisted  upon  its  admission  over 
the  objection  urged  on  the  part  of  the  defendant 
The  true  rule  is  that  in  snch  a  case,  in  order  to 
hold  that  the  error  does  not  require  a  reversal 
of  the  judgment  it  ought  clearly  to  appear  that 
no  injury  could  have  resulted  from  the  admission 
of  the  evidence.  Since  it  does  not  so  appear  with 
reference  to  the  testimony  in  question,  the  judg- 
ment must  be  set  aside,  and  a  new  tiial  award- 
ed." 

We  belieye  that  the  above  rule  announced 
by  Chief  Justice  Gaines  of  the  Supreme  Court 
is  a  correct  rule,  and  as  said  by  him  In  the 
Hannig  Case,  since  it  does  not  clearly  appear 
that  no  injury  could  have  resulted  from  the 
admission  of  the  evidence  In  the  Instant  case, 
we  are  of  opinion  that  the  judgment  must  be 
set  aside,  and  a  new  trial  awarded. 

'  We  haye  refrained  from  passing  on  the 
other  questions  raised  in  appellant's  brief. 
Inasmuch  as  the  case  must  be  tried  again; 
and  for  the  error  above  complained  of  the 
judgment  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


GRAHAM  et  aL  V.  JACKSON.     (No.  6723.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Nov.  8,  1916.) 

1.  I1ANDI.0B0  AND  Tenant  ®=3ld— Rent— Rb- 
covEBT  Against  Tiiibd  Pebson. 

Where  plaintiff,  the  lessee  of  land  adjoining 
defendant's,  was  about  to  rent  his  land  for  a 
certain  sum,  but,  after  talldng  to  defendant 
the  prospective  tenant  declined  to  rent,  and 
plaintiff  afterwards  leased  to  another  for  the 
same  term 'at  the  same  rental,  plaintiff  was  not 
entitled  to  recover  of  defendant  tor  depriving 
him  of  the  rental. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  «=>19.] 

2.  Landlobd  and  Tenant  0=3l9— Bent  or 
Pastobk— Rbcovebt  Aqainst  Thibd  Pes- 
80N. 

Where  plaintiff,  lessee  of  a  farm  adjoining 
defendant's,  their  pasture  land  being  in  one  in- 
dosure,  contracted  to  lease  to  a  third  party 
a  numlier  of  acres  for  pasturage,  and,  when  the 
third  party  had  turned  cattle  into  the  common 
inclosure,  defendant  stated  that  there  were  too 
many,  considering  the  amount  of  plaintiff's  land, 
and  proposed  to  see  his  lawyer,'  so  that  the  third 
party  decided  that  if  be  could  not  put  in  a  cer? 
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tain  number  of  catde  wlthoat  eontroretsy  with 
defendant  he  did  not  care  for  the  lease,  and 
plaintiff  agreed  to  cancel  the  lease  contract, 
plaintiff  had  no  cause  of  action  against  defend- 
ant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dee.  Dig.  ^=»19.] 

3.  Monet  Reckitko  «=>5— Riaar  ot  Recot- 

ERT— Pkivity. 
Plaintiff,  as  lessee  of  a  farm,  and  defendant, 
the  owner  of  an  adjoining  farm,  had  their  pas- 
turage in  one  indosure.  A  third  person,  who 
had  rented  pasturage  from  plaintiff,  took  out  his 
cattle  at  defendant's  instance  and  offered  to  pay 
plaintiff  for  the  time  the  cattle  were  in  the  pas- 
ture, which  offer  plaintiff  refused  to  accept, 
whereupon  the  renter  went  to  defendant  and 
paid  him  an  amount  for  pasturage  which  he 
believed  he  owed  to  some  one,  though  defendant 
made  no  claim  thereto.  Held,  that  defendant 
was  not  liable  to  plaintiff  for  the  amount  re- 
ceived, since  it  was  not  paid  for  plaintiff  and 
there  was  no  privity  between  plaintiff  and  de- 
fendant 

[Ed.  Note,— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  §{  14-20;    Dec.  Dig.  <S=>5.] 

Appeal  from  Uvalde  County  CQurt;  T.  M. 
Milam,  Judge. 

Suit  by  J.  W.  Graham  and  others  against 
T.  J.  Jackson.  From  a  Judgment  for  defend- 
ant, plaintiffs  appeal.    Affirmed. 

li.  Old,  of  Uvalde,  for  appellants.  O.  B. 
Fenley  and  L  H.  Bnmey,  both  of  Uvalde,  for 
appellee. 

MOURSUND,  J.  J.  W.  Graham,  by  lease 
from  the  owners,  had  the  right  of  possession 
to  320  acres  of  land,  fronting  on  the  bank 
of  the  Leona  river ;  said  land  having  a  width 
of  one-quarter  mile  and  running  back  two 
mUes.  Seventy  acres  of  said  land,  lying 
across  the  front,  was  In  cultivation,  leaving 
250  acres  of  pasture  land.  Just  south  of 
Graham's  land,  T.  J.  Jackson  owned  1,2S0 
acres  of  land,  also  fnwtlng  on  the  Leona 
river,  and  having  a  width  of  one  mile,  and 
running  back  two  miles.  He  had  in  cultiva- 
tion 250  acres  fronting  on  the  river  and  ad- 
Joining  Graham's  cultivated  land.  The  re- 
mainder of  Jackson's  land,  1,030  acres,  was 
pasture  land.  He  had  about  three-fourths  of 
a  mile  river  frontage  in  his  pasture.  The 
cultivated  land  of  each  was  fenced  separate- 
ly, there  being  a  lane  between  the  farms, 
which  was  in  dispute  between  Jackson  and 
the  owners  of  the  land  held  by  Graham,  and 
a  separate  suit  was  pending  with  reference 
to  the  boundary  line  between  the  two  sur- 
veys, which  involved  this  land.  Back  of  the 
farms  there  was  no  division  fence,  all  the 
pasture  land  being  in  one  indosure.  Graham 
and  Jackson  never  made  any  agreement  with 
regard  to  the  number  of  head  ot  stock  each 
■  was  to  keep  In  the  pasture,  and  certain  differ- 
ences and  controversies  arose,  which  led  to 
the  institution  of  this  suit  by  Graham.  He 
alleged  that,  although  each  had  the  right  to 
make  reasonable  use  of  the  pasture  by  graz- 
ing same  with  a  reasonable  number  of  ani- 
mals, Jackson  had  willfully,  wrongfully,  and 


arbitrarily  seized  and  held  possession  of  said 
land  for  two  years.    He  then  undertakes  to 
describe  the  manner  in  which  Jackson  seized 
and  held  possession,  in  substance,  as  follows: 
(1)  That  for  the  year  1913  he  rented  his  in- 
terest in  said  pasture  to  Albert  Finl^,  who 
contracted  to  pay  $75  as  rent  for  nine  monthis 
of  said  year,  and  that  Jackson  wrongfully 
and  willfully  seized  possession  of  said  land 
and  refused  to  allow  Finley  to  pasture  same, 
whereby  plaintiff  was  damaged  to  the  extent 
of  said  sum  of  |75,  and  also  to  the  extent  of 
$25,  the  reasonable  rental  value  for  the  re- 
mainder of  the  year  1913.    (2)  That  for  the 
year  1914  be  made  a  contract  with  Dolpta 
Briscoe,  by  which  Briscoe  was  to  lease  the 
pasture  and  payf  therefor  certain  personal 
property,    of    which    we    omit    description, 
which  plaintiff  accepted  at  the  agreed  price 
of  $300;    that  defendant  again   wrongfully 
seized  possession  of  said  pasture,  refused  to 
let  Briscoe  pasture  the  same,  and  refused 
to  allow  bis  cattle  to  get  water  at  the  river, 
and  by  intimidation  and  threats  compelled 
him  to  remove  liis  cattle,  and  plaintiff  was 
compelled  to  return  said  personal  property 
received  for  the  lease,  to  his  damage  in  the 
sum  of  $300.    (3)  In  the  alternative  he  plead- 
ed  ttiat  the  rental  value  of  the  pasture  for 
the  year  1914  was  $300,  and  by  reason  <rf  the 
wrongful  seizure  of  same  by  defendant,  and 
on  account  of  his  refusal  to  allow  Brisooe  to 
pasture  same  and  compelling  Brisooe  to  re- 
move his  cattle,  plaintiff  has  been  deprived 
of  the  said  rental  value  of  said  pasture  for 
the  year  1914.    (4)  Again,  in  the  alternative, 
he  pleaded  that  the  rental  value  of  hia  250 
acres  for  the  year  1914  was  $300,  and  the 
market  value  of  the  personal  property  deliv- 
ered to  him  by  Briscoe  was  $300 ;  that  under 
his  contract  with  Briscoe  the  latter  was  to 
turn  into  the  pasture  a  reasonable  number 
of  stock,  that  is,  such  a  number  as  the  250 
acres  would  reasonably  keep  up;    that  Bris- 
coe decided  to  turn  In  60  head  of  yearlings, 
which  was  a  reascmable  number,  but  defend- 
ant wrongfully  and  arbitrarily  refused  to  al- 
low him  to  keep  50  yearlings  in  the  pasture, 
and  limited  him  to  25  head,  and  by  reason  of 
such  wrongful  acts  and  demands  of  defend- 
ants Briscoe  removed  all  of  his  cattle  from 
the  pasture  and  canceled  the  lease  contract, 
requiring  plaintiff  to  return  the  $300  worth  of 
property  given  for  the  lease,  and  therefore 
plaintiff  was  deprived  of  the  rental  value  ot 
said  land  for  the  year  1914  in  the  sum  ot 
$300.    ((9  Again,  in  the  alternative,  if  be  is 
not  entitled  to  recover  under  the  preceding 
plea,  then  that  Briscoe  did  turn  into   tlie 
pasture  about  50  head  of  yearlings,  and  they 
remained  therein  for  about  one  month,  and 
d^endant  collected  frtmi  Briscoe  the  pastur- 
age on  same,  for  said  time,  amounting   to 
$27,  and  converted  the  same  to  his  own  use 
and  benefit ;   tliat  plaintiff  la  entitled  to  r^ 
cover  said  pasturage,  or  at  least  such  pro- 
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portion  theraof  as  bis  200  acres  bears  to  the 
entire  acreage  In  tbe  pasture. 

Defendant  answered  by  general  demurrer, 
^>eclal  exceptions,  and  a  general  denial. 

[1]  The  court  Instructed  a  verdict  for  de- 
fendant, and  error  la  assigned  upon  such 
ruling.  As  to  the  Item  for  rent  for  the  year 
1913,  we  find  the  following  facts  proven: 
Plaintiff  was  about  to  rent  his  land  to  Al- 
bert Flnley  for  the  balance  of  the  year,  about 
nine  months,  for  $75;  but,  after  talking  to 
Jackson,  Finley  declined  to  enter  Into  the 
contract  It  wUl  be  unnecessary  to  state 
what  occurred  between  Jackson  and  Flnley, 
for  plaintiff  admits  that  he  afterwards  leased 
his  land  for  the  balance  of  the  year  1913  to 
Joe  Bvans  for  $75.  It  is  clear  he  was  not  en- 
titled to  recover  on  this  count  in  bis  petition. 

[2]  Tbe  evidence  relating  to  the  Briscoe 
matter,  viewed  most  favorable  to  plaintiff, 
is  as  follows:  In  March,  1914,  plaintiff  made 
a  contract  with  Briscoe  to  lease  him  his  250 
acres.  Plaintiff  first  testified  the  lease  was 
to  be  for  the  balance  of  the  year.  Later  be 
said  it  was  to  be  for  a  year,  and  that  the 
reasonable  rental  value  of  the  pasture  was 
$75  but  Briscoe  was  to  pay  him  in  farm 
machinery  which  was  of  the  market  value  of 
about  $300;  that  Briscoe  was  to  turn  in 
sucb  number  of  cattle  as  plaintiff's  land 
would  reasonably  "carry";  that  60  bead  of 
calves  and  yearlings  would  be  a  reasonable 
number,  and  the  land  would  probably  "carry" 
65.  Plaintiff  testified  Briscoe  turned  the 
cattle  in  and  a  day  or  so  afterwards  told 
plaintiff  he  was  going  to  take  them  out,  and 
did  so,  and  that  plaintiff  received  no  lease 
money  for  that  year.  Briscoe  testified  he 
only  intended  to  put  60  head  of  cattle  in  the 
pasture,  but  be  failed  to  get  a  pasture  for 
others,  and  actually  put  In  107  head,  and 
the  first  time  he  saw  Jackson  afterwards 
he  told  Jackson  how  many  he  had  put  in, 
explaining  that  he  bad  leased  the  pasture 
from  Graham  and  would  reduce  the  number 
to  50  In  a  few  days;  that  Jackson  cursed 
and  said  Graham  had  nothing  to  do  with  the 
pasture,  and  that  Briscoe  would  have  to  take 
out  all  the  cattle  except  25  head;  that 
Briscoe  Insisted  he  bad  the  right  to  leave 
in  50  head,  hot  Jackson  was  Just  as  insistent 
that  all  be  taken  out  except  25  head,  contend- 
ing that  even  that  number  was  too  many, 
considering  the  amount  of  land  leased  by 
Briscoe,  and  told  Briscoe  he  would  consult 
his  attorney  and  see  what  he  could  do  about 
it;  that  Jackson  threatened  him  with  a  suit 
and  said  he  would  absolutely  not  allow  more 
than  25  head  to  go  in  the  pasture,  so  Briscoe 
decided  that  be  would  have  to  take  them 
oat;  that  be  told  Graham  of  Jackson's  ob- 
jections, and  that  be  could  not  take  tbe 
place  unless  be  could  run  at  least  50  head 
of  cattle  there,  and  offered  to  pay  Graham  on 
tbe  lease  for  the  time  the  cattle  bad  been 
in  tbe  pasture,  but  Graham  would  not  take 


it  and  said  Briscoe  did  not  owe  blm  any- 
thing; that  by  mutual  agreement  the  con* 
tract  was  canceled.  On  cross-examination  be 
testified  that  he  knew  107  head  was  too  many 
for  him  to  turn  In  the  pasture ;  that  Jackson 
did  not  turn  any  of  his  cattle  out,  nor  bother 
them  in  any  way. 

This  testimony  shows  nothing  more  than  a 
controversy  between  Jackson  and  Briscoe 
with  regard  to  the  proper  number  of  cattle 
to  be  placed  in  the  pasture  by  Briscoe.  Jack- 
son proposed  to  see  his  lawyer  for  the  pur- 
pose of  sustaining  his  opinion  In  a  legal  man- 
ner if  be  could.  Briscoe  feared  a  suit,  and 
decided,  if  be  could  not  put  in  50  head  of 
cattle  without  a  controversy  which  would 
probably  end  in  a  suit,  he  did  not  care  for 
the  lease.  Graham  agreed  to  cancel  the  con- 
tract. We  find  nothing  In  this  upon  which 
plaintiff  can  base  a  cause  of  action. 

[S]  As  to  tbe  Item  of  $27  received  by  Jack- 
son from  Briscoe,  we  find  the  following 
facts:  After  Briscoe  had  offered  to  pay  Gra- 
ham pasturage  for  the  time  his  cattle  were 
in  the  pasture,  and  Graham  had  refused  to 
accept  it,  stating  that  Briscoe  owed  him 
nothing,  Briscoe  went  to  Jackson  and  volun- 
tarily paid  him  $27.  He  figured  what  would 
be  right  and  tendered  a  <9ieGk  for  the  sum 
to  Jackson,  who  accepted  it  Jackson  testi- 
fied he  told  Briscoe  that  be  did  not  want 
any  pay  for  Briscoe's  cattle  being  in  tbe 
pasture,  but  Briscoe  did  not  remember 
whether  such  statement  was  made.  llSe  testi- 
fied he  knew  he  owed  somebody  for  pasturage 
and  wanted  to  protect  himself,  and  so  paid 
Jackson. 

We  fall  to  see  upon  what  theory  Jackson 
would  be  liable  to  Graham.  Briscoe  did  not 
pay  Jackson  any  money  for  Graham.  There 
was  no  privity  between  Jackson  and  Gra- 
ham, and  if  Briscoe  owed  Graham  for 
pasturage  he  still  owes  It  for  the  payment  to 
Jackson  would  not  release  him.  In  fact,  how- 
ever, Graham,  in  the  agreement  canceling  the 
lease  contract,  agreed  not  to  charge  Briscoe 
pasturage  for  the  time  the  cattle  were  In 
the  pasture. 

We  conclnde  that  the  court  did  not  err  in 
Instructing  a  verdict  for  defendant 

Judgment  affirmed. 


SHALI/EJR  V.  JOHNSON-McQUIDDY 

CATTLE  CO.     (No.  1057.) 

(Court  of  Civil  Appeals  of  Texas.     Amarlllo. 

Nov.  8,  1916.) 

1.  Bbokxbs  ®=»80—AcnoNB— Defenses. 

The  owner  of  cattle,  who  had  agreed  to 
pay  a  fixed  commission,  cannot  defeat  an  ac- 
tion by  the  broker  for  the  agreed  commission, 
less  a  credit  allowed  the  owner  on  the  commis- 
sion due  for  expenses  incurred  in  arranging 
the  sale;  the  owner  not  being  injured  by  allow- 
ance cH  tbe  credit  or  because  suit  was  for  tbe 
lesser  sum. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  i  100;  Dec.  Dig.  <S=380.] 
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2.  BviDEifoa  4s»471(l)  —  Conoi.treioRa  of 

WlTNXSaBS— AolaSSIBIUTT. 

Ordinarily  the  condnsion  of  a  witness  or 
his  anderstandinf  of  tlie  facts  is  not  admissible, 
but  be  should  be  restricted  to  teBtdfying  as  to 
the  facts. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig,  fg  2149,  2160,  2163;  Dec.  Dig.  «s> 
471(1);    Witnesses,  Cent.  Di«.  §  833.] 

3.  Afpeai,  and  Ebbob  •€=9742(4)  —  Bbiktb  — 

EXAlflNATION— CBOBS-EXAMINATION. 

In  an  action  for  commissions  earned  by  a 
broker  in  selling  cattle,  the  broker's  agent,  aft- 
er testifying  as  to  the  facts,  on  cross-examina- 
tion stated  that  he  took  it  for  granted  that  the 
owner  accepted  his  proposition  to  make  a  de- 
duction on  the  commission.  The  bill  of  excep- 
tions was  not  set  out  in  substance  in  the  brief, 
and  the  statement  did  not  show  under  what 
conditions  or  what  circumstances  the  witness 
answered.  -  Beld,  that  the  statement  by  the 
witness  of  his  conclusions,  in  violation  of  the 
general  rule,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3000;  Dec.  Di«.  «=» 
.T42(4).] 

4.  Tbial  «=»203(3)— Juht  Question— SuB3a8- 

SION. 

In  an  action  for  commissions  for  selling 
cattle,  where  the  owner  contended  that  the  con- 
tract did  not  contemplate  commissions  if  the 
sale  was  to  one  of  his  old  customers,  and 
that  the  sale  was  to  such  old  customer,  the  own- 
er is  entitied  to  have  such  issue  affirmatively 
submitted,  notwithstanding  the  buyer  testified 
he  was  induced  to  look  at  the  cattle  by  the 
broker. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  3S  478,  479 ;    Dec.  Dig.  <&=>208(3).] 

5.  Tbial   <8=>260(9)— Submission    or   Issues 
TO  JuBT— Sufficiency. 

In  such  case,  the  failure  of  the  court  to  af- 
firmatively submit  the  issue  of  defense  could 
not  be  justified  because  of  a  charge  to  find  for 
the  broker  if  he  effected  the  sale  upon  the 
terms  agreed  upon  with  the  owner;  this  not  au- 
thorizing the  jury  to  find  whether  there  was  a 
condition  in  the  contract- and  whether  the  sale 
fell  under  such  condition. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $  668;    Dec.  Dig.  <S=260(9).) 

6.  Trial  «=s>256(3)— Instkuctionb— Duty  to 
Request. 

Where  an  instruction  was  correct  so  far  as 
it  went  defendant  who  did  not  request  a  prop- 
er charge  submitting  a  defense,  cannot  complain 
that  the  charge  omitted  it 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §  630;    Dec.  Dig.  ®=»256(3).] 

7..  Bbokebs  ^s»69  —  Coupensation  —  Riqht 

TO. 

A  cattle  broker,  who  effected  a  sale  for  a 
less  sum  than  the  list  price,  is,  under  appro- 
priate pleadings,  entitled  to  recover  reasonable 
compensation  tor  his  services. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  g  55;    Dec.  Dig.  «=>69.] 

8.  Appbai.  and  Ebbob  <S=>757(4)  —  Bbibfb  — 

AssiONUENTB  or  Ebbob. 
An   assignment    of   error   relating    to   the 
charge    is    not    properly    briefed    where    the 
charges  requested  were  not  set  out. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3092:  Dec.  Dig.  <S=>767(4).] 

Error  from  Hemphill  County  Court;  J.  L. 
Jennings,  Judga 

Action  by  the  Johnson-McQuiddy  Cattle 
Company  against  C.  H.  Shaller.    There  was 


a    judgment    for    plalntUf,    and    defendant 
brings  error,    Beversed  and  remanded. 

J.  W,  Sanders  and  C.  C.  Shaller,  both  of 
Canadian,  for  plaintiff  in  error.  Hoover  & 
Dial,  of  Canadian,  for  defendant  in  error. 

HUFF,  O.  J.  'This  la  an  appeal  from  a 
judgment  of  the  county  court  to  this  court, 
which  Judgment  was  rendered  In  favor  of  the 
appellee  Jobnson-McQulddy  Cattle  Company 
against  the  appellant,  C.  H.  Shaller.  The 
cause  was  first  instituted  in  the  justice  court, 
and  from  a  judgment  In  favor  of  appellant  In 
that  court  was  appealed  to  the  county  court 

The  appellee  alleged  that  the  appellant  was 
due  him  $200  commission  on  a  sale  of  958 
head  of  two  year  old  steers,  which  the  appel- 
lant agreed  to  pay  for  securing  the  sale  of 
the  cattle.  Appellees  also  pleaded  that  appel- 
lant agreed  to  pay  a  commission  of  50  cents 
per  head  for  procuring  a  purchaser;  that 
they  did  procure  such  purchaser,  who  bought 
the  cattle;  that  after  the  cattle  were  sold 
and  some  other  negotiations  the  appellees 
agreed  to  tafce  and  accept  as  their  compensa- 
tion or  commission  the  sum  of  $200.  The 
appellant  denied  generally  these  allegations, 
and  alleged  specially  that  the  listing  of  cat- 
tle with  appellee  for  sale  was  conditional. 
That  the  conditions  stipulated  were  as  fol- 
lows: (1)  That  defendants  agreed  to  pay  a 
commission  to  plaintiffs  if  plaintiffs  would 
find  a  purchaser  for  the  cattle,  who  would 
pay  the  defendant  $00  per  head;  (2)  that 
defendants  would  not  pay  a  commission  to 
plaintiffs  If  the  cattle  were  sold  to  a  buyer 
with  whom  defendant  was  already  In  trading 
relations,  or  with  whom  the  defendant  was 
negotiating  for  the  sale  of  the  cattle;  (3) 
that  defendant  was  not  to  pay  a  commission 
to  plaintiff  if  the  cattle  were  sold  to  an  old 
customer  of  defendant;  and  further  alleged 
that  these  cattle  were  not  sold  for  $60  per 
head,  and  Kelly  was  an  old  customer  of 
theirs  with  whom  they  were  in  trading  rela- 
tions, and  with  whom  defendant  had  been 
negotiating  for  the  sale  of  the  cattle,  and 
that  they  were  not  therefore  liable  for  the 
commissions  sued  for. 

[1]  The  evidence  of  appellee  will  warrant 
the  finding  that  appellant  Usted  with  them 
over  1,000  head  of  two  year  old  steers  some 
time  In  the  early  spring  of  1914  for  early 
spring  delivery;  that  the  commissions  agreed 
upon  at  that  time  was  50  cents  per  head. 
After  the  first  listing  there  were  several  con- 
versations between  the  parties  and  the  cattle 
were  finally  sold  to  Mr.  0.  B.  Kelly,  In  the 
fall  of  that  year;  that  the  cattle  were  listed 
with  the.  appellee  for  fall  delivery  In  May 
or  June,  at  $60  per  head.  Kelly  looked  at  the 
cattle  in  July  or  August,  1914,  and  after  con- 
siderable negotiation^  a  trade  was  closed  at 
$55  per  head.  Appellee  notified  appellant 
the  price  Kelly  was  willing  to  pay.  The  ap- 
pellant objected  to  selling  at  that  price  If 
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he  ahOQld  be  comi)eUed  to  pay  the  SO  cents 
per  head  commission.  Whereapon  api>ellees 
informed  him  they  wonld  charge  him  25  cents 
per  bead,  and  that  that  was  all  they  tntebded 
to  cbacge.  The  appellant  replied  that  it 
looked  reasonable.  It  1b  shown  by  the  evi- 
dence that  958  head  were  sold  and  delivered 
EeUy.  The  testimony  further  indicates  that 
the  commission  nnder  the  contract  would 
have  been  about  $250,  but  that  Shaller  was 
compelled  to  go  to  Kansas  City  to  close  the 
trade  with  Kelly,  and  while  there  he  and  a 
representative  of  appellee  met;  that  the  rep- 
resentative agreed  to  allow  Shaller  $50  out 
of  the  commission  due  to  pay  his  expenses  to 
Kansas  City.  The  amount  sued  for  Is  the 
amount  to  whldi  appellees  claim  nnder  the 
agreement  at  25  cents  per  bead,  less  the  ex- 
penses, which  were  agreed  to  be  allowed. 

The  first  assignment  is  that  the  court 
should  have  sustained  appellant's  motion  for 
an  iostmcted  verdict  because  there  was  no 
evidence  showing  the  contract  to  pay  $200 
commission.  We  believe  the  court  properly 
overruled  this  motion.  If  the  appellee's  tes- 
timony was  found  to  be  true  by  the  Jury,  It 
authorized  the  finding  that  appellant  agreed 
to  take  $55  per  head  for  his  cattle,  and  to 
pay  2S-cents  per  head  commission  on  the  sale. 
The  mere  fact  that  afterwards  appellee  al- 
lowed Shaller  $50  on  his  expense  account 
would  not  defeat  the  contract.  The  appel- 
lant is  not  injured  by  such  credit  or  by  rea- 
son of  the  suit  being  less  than  for  the  amount 
due  under  the  contract 

The  second  assignment  is  overruled  for  the 
reasons  above  given. 

[2, 3]  The  third  assignment  is  overruled. 
The  witness  on  cross-examination  stated: 

"I  took  It  for  granted  he  [Shaller]  accepted 
my  proposition  to  take  $200  commission.  I 
understood  he  would  pay  me  $200.  I  under- 
stood I  had  a  contract  with  him  to  pay  me 
$200." 

The  bill  of  exception  Is  not  such  as  to 
show  error.  Ordinarily,  a  witness'  under- 
standing Is  not  admissible.  He  should  de- 
tail the  facts.  In  this  case  the  witness  had 
given  the  facts  on  direct  examination,  and 
from  the  context  In  the  cross-examination 
it  wonld  appear  that  the  questions  were  so 
presented  by  appellant  as  to  call  upon  the 
witness  to  give  his  understanding  of  those 
facts;  at  any  rate,  we  do  not  think  the  bill 
of  exceptions  shows  any  material  Injury. 
The  bill  of  exceptions  is  not  set  ont  In  sub- 
stance In  the  brief.  The  quotations  given 
by  us  are  embodied  only  In  the  assignment. 
The  statement  does  not  pretend  to  show  un- 
der what  conditions  or  under  what  circum- 
stances the  witness  answered  as  set  up  and 
we  are  unable  to  determine  that  either  was 
error. 

[4,  6]  The  fourth  assignment  should  be  sus- 
tained. The  appellee  requested  the  court  to 
Instruct  the  Jury  to  the  effect  that  if  the  ap- 
pellant sold  the  cattle  to  one  of  appellee's 
old  customers,  and  If  they  should  find  that 


when  the  property  was  listed  It  was  made 
the  condition  of  the  contract  that  no  com- 
mrisslon  should  be  paid  If  sold  to  snch  cus- 
tomer, to  find  for  the  defendant  The  ap- 
pellant pleaded  there  was  such  a  condition 
of  the  contract,  and  he  testified  to  such  stip- 
ulation In  the  contract;  that  he  told  appel- 
lee he  had  old  customers  which  he  Iiad  been 
selling  year  after  year,  and  did  not  want 
to  pay  conmilsslon  to  somebody  else  to  help 
him  sell  to  them;  that  he  had  been  selling 
to  Kelly,  and  In  fact  be  and  his  son  testi- 
fied tbat  they  had  spoken  to  Kelly  them- 
selves about  these  cattle  some  time  previous 
to  the  listing  contract  and  after  the  cattle 
were, listed.  The  fact  that  Kelly  testified 
appellee  Induced  him  to  look  at  the  cattle 
would  not  defeat  appellant's  right  to  have 
the  Issue  submitted  to  the  jury  affirmatively. 
It  is  contended  by  appellee  that  because  the 
court  submitted  in  his  charge  to  the  jury 
that  If  they  found  the  appellee  effected  the 
sale  to  Kelly,  upon  the  terms  agreed  upon 
between  plaintiff  and  defendant  by  reason 
of  the  agency,  to  find  for  plaintiff.  This  did 
not  authorize  the  jury  to  find  whether  there 
was  a  condition  In  the  contract  and  whether 
the  sale  to  Kelly  fell  under  the  condition. 
It  was  not  even  a  negative  submission  of  that 
issue.  The  appellant  had  the  right  to  have 
this  defense  submitted  affirmatively,  and  the 
refusal  to  do  so  Is  error,  which  will  reverse 
the  case.  Eallway  Co.  v.  Foth,  101  Tex.  133, 
100  S.  W.  171,  105  S.  W.  322;  TeUow  Pine 
on  Co.  V.  Noble,  101  Tex.  125,  106  S.  W. 
318;  Railway  Co.  t.  Johnson,  98  Tex.  76, 
81  S.  W.  4. 

The  fifth  assignment  Is  overruled.  As  we 
read  the  record,  the  evidence  did  not  call  for 
the  charge  here  requested. 

[6, 7]  The  sixth  assignment  presents  an 
objection  to  the  court's  charge  because  It 
failed  to  Instruct  the  jury  If  they  should  find 
thi^t  appellant  listed  the  cattle  with  the 
stipulation  that  he  would  pay  a  commission 
only  In  the  event  appellee  procured  a  pur- 
chaser for  $60  per  head.'  The  charge  was 
not  erroneous  as  far  as  It  went  with  refer- 
ence to  this  matter.  It  only  failed  to  sub- 
mit an  Issue  appellant  contends  was  raised 
by  the  evidence.  He  should  have  requested  a 
proper  charge.  If  tbe  broker  found  a  pur- 
chaser to  whom  the  employer  sold  for  a  less 
stun  than  the  cattle  were  listed,  this  would 
not  necessarily,  defeat  a  recovery.  The  bro- 
kers would  at  least  be  entitled  to  reasonable 
compensation  for  their  services  if  the  plead- 
ings will  warrant  such  a  recovery.  Schultz 
V.  Zelman,  111  S.  W.  776;  Halle  v.  Keler, 
163  S.  W.  393. 

The  contract  bowever,  relied  upon  In  this 
case,  was,  as  we  understand  the  appellee, 
that  If  the  trade  was  made  for  $55  per  head, 
that  the  appellants  would  take  25  cents 
per  head  instead  of  60  cents.  If  the  appel- 
lant desired  his  theory  presented,  that  Is, 
that  be  was  to  pay  nothing  If  the  cattle  sold 
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for  less  than  $60,  be  should  have  requested  a 
proper  charge. 

[8]  The  seventh  assignment  of  error  is  not 
properly  briefed,  as  the  charges  requested 
are  not  set  out.  If  the  charges  were  prop- 
erly drawn  the  issues  there  sought  to  be 
presented  were  raised  by  the  pleadings  and 
the  evidence,  and  it  would  be  error  to  refuse 
to  submit  the  Issue,  as  pointed  out  under 
the  fourth  assignment. 

The  eighth  assignment  is  overruled.  The 
charge  of  the  court  Is  not  objectionable  on 
the  grounds  here  lodged  against  It. 

The  ninth  assignment  we  do  not  think 
presents  reversible  error. 

The  tenth  assignment  is  overruled. 

For  the  reasons  above  given,  the  case  will 
be  reversed  and  remanded. 


SCHABFER  et  aL  v.  FIRST  NAT.  BANK, 
BAY  Cirr.    (No.  7403.) 

(Ckmrt  of  Oivil  Appeals  of  Texas.     Gkdveston. 
Oct  31,  1916.) 

1.  ASTIDAVrrS  «=»5— ADTHOBm  OF  NOTABT— 
DiSQUALXPlCATlON . 

Under  Bev.  St  1911,  art  10,  providing  that 
all  oaths,  affidavits,  or  affirmations  necesBary 
or  required  by  law  may  be  administered  by  any 
notary  public  within  the  state,  in  a  suit  for  in- 
junction, the  affidavit  of  the  president  of  plain- 
tiff bank  in  support  of  the  petition  was  not 
void  because  made  before  a  notary  public  who 
was  cashier  of  the  banlc  at  the  time  tne  affidavit 
was  made. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  U  18-27;    Dec.  Dig.  <S=»B.] 

2.  J0DQMBNT  «=j533  —  CoNSTBtronow— TiTU: 
TO  Gbowino  Cbofs. 

Where  a  decree,  in  a  proceeding  to  recover 
title  and  possession,  decreed  the  title  and  pos- 
session of  a  designated  part  to  plaintiff,  an 
unmatured  growing  crop  thereon  was  a  part  of 
the  realty  and  passed  by  the  decree  absolutely. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Sg  878,  983;    Dec.  Dig.  ®=»533.] 

3.  Judgment   <S=»713(2)— Mattebs   Conomtd- 
iia>— EQumES  Not  Raised  in  Fobmeb  Stjit. 

The  decree  between  plaintiff  and  defendants 
was  an  adjudication  of  the  rights  of  all  tlie  par- 
ties to  the  suit  and  a  bar  in  a  subsequent  suit 
to  any  equities  of  defendants  in  growmg  crops 
on  land  adjudicated  to  plaintiff  wliich  were  not 
set  up  in  the  prior  suit 

[Edl  Note.— For  other  cases,  see  Judgment, 
Cent  Die.  i$  1063,  1066,  1099,  1241;  Dec.  Dig. 
<8=»713(2).] 

4.  Appeal  awd  Ebkob  «s»1074(2)— Rbview— 
Habmless  Ebbob. 

Error  in  granting  a  writ  of  possession  to 
plaintiff  under  a  decree  by  which  title  and  pos- 
session of  the  land  was  decreed  in  said  bank 
was  liarmless,  where  plaintiff  was  placed  in  pos- 
session with  defendants'  consent 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  4250,  42S1;  Dee.  Dig.  «=> 
1074(2).] 

5.  Pbofebtt  9=»10  —  FossEseiON  —  Obowiito 
Cbops. 

Possession  of  land  by  virtue  of  a  decree  and 
writ  of  possession  was  possession  of  the  grow- 
ing crops  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  <S=»10.] 


6.  iHjtrwoTioN  9=»35(2)— Pbofebtt— Posses- 
sion TO  StjppoBT  Suit. 
A  decree,  in  a  proceeding  to  recover  title, 
by  which  title  and  possession  of  land  was  de- 
creed and  ordered  in  plaintiff  bank,  gave  the 
bank  constructive  possession  of  the  land,  jus- 
tifying the  granting  of  an  injunction  restraining 
defendants  from  trespassing  on  the  premises 
and  harvesting  growing  crops. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  g  77;   Dec.  Dig.  «S=35(2).] 

Appeal  from  District  Court,  Matagorda 
County ;  Saml.  J.  Styles,  Judge. 

Suit  for  injunction  by  the  First  National 
Bank,  Bay  City,  Tex.,  against  Joseph  C. 
Schaefer  and  otiiers.  From  an  order  graufc- 
ing  an  Injunction,  defendants  appeal.  Af- 
firmed. 

LANB,  J.  For  a  dear  understanding  of 
this  opinion  we  make  the  following  state- 
ment: 

On  the  17th  day  of  March,  1915,  the  First 
National  Bank,  Bay  City,  Tex.,  filed  a  suit 
In  the  district  court  of  Matagorda  county 
against  Joseph  C.  Schaefer  and  wife,  Mary 
Schaefer,  to  recover  tbe  title  and  possession 
to  228.7  acres  of  land  situated  In  said  county. 
Said  suit  Is  hereinafter  referred  to  as  cause 
No.  3931.  Judgment  was  entered  In  said 
cause  on  the  29th  day  of  June,  1916,  by  which 
It  was  ordered,  adjudged,  and  decreed  by  the 
court  that  Joseph  0.  and  Mary  Schaefer  were 
the  owners  of  200  acres  out  of  said  228.7- 
acre  tract,  and  that  they  should  within  tea 
days  after  the  date  of  said  judgment  desig- 
nate and  set  apart,  as  required  by  articles 
3794  and  3795  of  the  Revised  Qvll  Statutes 
of  Texas  of  1911,  200  acres  out  of  said  228.7- 
acre  tract  as  their  homestead  so  as  to  include 
their  improvements  thereon,  and  It  was  fur- 
ther adjudged  and  decreed  by  said  judgment 
that  the  title  to  the  remainder  of  said  tract 
of  228.7  acres,  after  said  designation  and 
deduction  of  said  200  acres,  should  be  vested 
In  the  First  National  Bank,  Bay  City,  Tex. 
Said  judgment  also  contained  a  recital  as 
follows'. 

"The  title  and  possession  of  said  plaintiff 
bank  (to  said  28.7  acres)  against  tbe  defend- 
ants herein  is  now  ordered  and  decreed." 

No  appeal  was  taken  from  this  lodgment 
and  It  became  finaL 

On  the  6th  day  of  July,  1916,  seven  days 
after  the  rendition  of  said  judgment,  Joseph 
C.  and  Mary  Schaefer  made  designation  of 
the  200  acres  of  said  land  adjudged  to  them, 
describing  the  same  by  metes  and  bounda, 
and  left  remaining  of  said  228.7  acres  a  tract 
of  28.7  acres  not  embraced  within  the  bound- 
aries of  said  200-acre  designation. 

The  First  National  Bank  was  placed  In 
possession  of  the  said  28.7  acres  of  land 
not  embraced  In  said  200-acre  designation, 
by  virtue  of  a  writ  of  possession  Issued  in 
said  cause  No.  3931,  Joseph  C.  Schaefer  and 
wife,  Mary  Schaefer,  assenting  thereto,  but 
at  said  time  they  denied  the  ownership  of 


A=3For  other  cases  see  same  topic  and  KBT-NCIIBBE  in  all  Ksjr-Nombered  Diseati  and  Indexes 
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the  said  bank  to  tbe  tice  crop  growing  tbere-, 
on,  and  claimed  the  same  as  their  own,  mA- 
Ject  only  to  the  payment  of  the  rental  value 
of  said  land. 

On  the  Sth  day  of  September,  1916,  appel- 
lee, the  First  National  Bank,  Bay  City,  Tex., 
filed  Its  petition  in  this  case,  and  as  against 
Joseph  and  Mary  Scbaefer,  husband  and  wife, 
and  John  W.  Oalnes  and  John  M.  Corbett,  it 
alleges.  In  substance,  that  It  was  at  the  time 
of  filing  said  petition  the  owner  of  the  28.7 
acres  at  land  set  aside  to  it  In  said  cause  No. 
3931,  and  the  crop  of  rice  growing  thereon, 
and  was  in  possession  thereof  and  had  been 
sacb  owner  and  had  such  poBsesslon  since 
Jnly  6, 1815;  that  the  defendants  Joseph  and 
Mary  Scbaefer  were  falsely  claiming  to  be 
tenants  of  the  plaintiff  and  as  such  entitled 
to  the  possession  of  the  crop  of  rice  growing 
on  said  28.7  acres  of  land ;  that  defendants 
Gaines  and  Ciorbett  were  also  claiming  an 
interest  In  said  crop,  by  virtue  of  a  mortgage 
executed  to  them  by  defendants  Scbaefer; 
that  said  growing  crop  of  rice  would  be  ready 
for  harvest  within  a  few  days  and  was  of 
tbe  value  of  $900;  that  all  of  the  defendants 
axe  threatening  to  enter  upon  said  28.7  acres 
'of  land  and  harvest  said  rice  crop  and  con- 
vert the  same  to  their  own  use  and  benefit, 
In  violation  of  plaintiff's  rights;  and  that 
they  were  also  threatening  to  keep  plaintiff 
from  harvesting  the  same.  Irreparable  in- 
jury Is  alleged  in  the  event  defendants  are 
not  restrained  In  their  purpose  to  harvest 
and  convert  to  their  use  said  rice  crop.  Pray- 
er is  made  for  an  injunction  to  restrain  de- 
fendants from  carrying  out  their  said  threats. 

Defendants  Joseph  and  Mary  Scbaefer, 
two  of  the  appellants  herein,  answered  deny- 
ing all  the  allegations  of  plaintiff's  petition 
except  such  as  are  specially  admitted,  and 
say:  (1)  That  the  injunction  prayed  for  by 
plaintiff  should  not  be  granted  because  the 
affidavit  in  support  of  the  petition  was  made 
by  the  president  of  plaintiff  bank,  a  corpora- 
tion, before  J.  C.  Lewis,  wbo  was  at  that 
time  cashier  of  said  bank,  and  that  said  affi- 
davit was  and  Is  void  because  not  verified 
as  required  by  law.  (2)  That  while  plaintiff 
is  tbe  owner  of  said  28.7  acres  of  land,  by 
virtue  of  the  decree  entered  in  said  cause 
No.  3931,  and  was  placed  In  possession  there- 
of about  the  3d  day  of  July,  1016,  said  plaln- 
tifl  was  not  and  is  not  now  tbe  owner  of  tbe 
growing  crop  of  rice  thereon  and  was  not 
placed  In  possession  thereof  by  the  sheriff 
who  placed  plaintiff  in  possession  of  said 
land,  but  that  defendants  are  still  the  owners 
of  said  crop  and  have  never  been  dispossess- 
ed thereof.  (3)  That  since  said  3d  day  of 
July,  1916,  they  have  recognized  plaintiff 
as  owner  of  said  land  and  as  their  landlord 
and  stood  ready  to  account  to  It  for  the  rent- 
al value  of  said' land.  Tbey  say,  however, 
that  as  there  was  no  order  for  writ  of  posses- 
sion contained  In  said  Judgment  In  said 
cause  No.  3931,  tbe  writ  issued,  and  uadar 


wfalcb  tbe  officer  placed  plaintiff- In  posses- 
sion of  said  land,  was  and  is  void,  and  there- 
fore appellee  was  not  and  is  not  now  in  legal 
possession  of  said  land  and  crop  growing 
thereon.  (4)  That,  prior  to  the  rendition  of 
the  Judgment  and  partition  made  in  said 
cause  No.  3981,  plaintiff  and  defendants 
Joseph  and  Mary  Scbaefer  stood  in  the  re- 
lationship of  cotenants  and  Joint  owners 
of  said  228.7  acres  of  land,  and  that  long 
prior  to  said  partition  defendants  at  a  con- 
siderable expense  and  labor  and  In  good 
faith  planted  a  rice  crop  on  said  land,  a  part 
of  which  was  at  the  time  of  said  partition 
growing  upon  said  28.7-acre  tract,  and  that 
under  the  law  they  were,  as  cotenants,  -  the 
owners  of  said  crop  and  were  liable  to  plain- 
tiff only  for  the  rental  value  of  said  28.7 
acres,  and  that  tbe  decree  in  said  cause  No. 
3931  did  not  pass  the  title  to  said  crop  to 
plaintiff  bank,  and  these  defendants  are  still 
tbe  owners  of  said  crop.  (5)  That  long  prior 
to  the  entry  of  the  decree  In  said  cause  No. 
3931  they  had  mortgaged  the  crop  growing 
on  the  entire  tract  of  228.7  acres  to  other 
parties  to  secure  water  to  make  said  crop 
and  for  other  things  necessary  to  make  the 
same,  and  that  said  Uenholdera  now  have  an 
interest  in  said  crop,  including  that  growing 
on  said  28.7  acres. 

Defendants  Gaines  and  Corbett  answered 
adopting  the  answer  of  defendants  Scbaefer, 
and  further  asserted  a  mortgage  lien  on  said 
crop,  which  was  given  by  tbe  defendants 
Scbaefer  prior  to  the  said  partition  suit 

The  rights  of  the  plaintiff  to  tbe  injunc- 
tion prayed  for  was  heard  by  tbe  trial  court 
In  chambers,  at  Angleton  in  Brazoria  county, 
practically  upon  the  petition  and  ianswers, 
and  on  tbe  12th  day  of  September,  1916,  the 
court  entered  the  following  order: 

"In  the  above  numbered  and  entitled  cause  on 
this  day  came  on  for  hearing  plaintiff's  petition 
for  injunction,  and  plaintiff  appearing  by  its  at- 
torneys, and  «ach  and  all  of  the  defendants  hav- 
ing filed  their  answers  and  appearing  by  their 
attorneys,  first  came  on  to  be  heard  the  demur- 
rers and  exceptions  of  defendants  and  each  of 
them  to  plaintiff's  petition,  each  of  which  were 
overruled  by  the  court,  and  to  which  action  of 
the  court  the  defendants  and  each  of  them  ez- 
'cepted  and  reserved  their  bills  of  exception, 
and  the  pleadings  and  evidence  having  been  sub- 
mitted to  me  D^  plaintiff  and  defendants,  and 
upon  consideration  of  said  pleadings  and  tes- 
timony, I  am  of  the  opinion  that  tbe  prayer 
of  said  plaintiff  contained  in  Us  said  petition 
ought  to  be  granted,  and,  upon  the  execution 
of  a  bond  in  tbe  sum  of  (1,500  by  said  plain- 
tiff in  the  manner  and  form  conditioned  as  re- 
3ulred  by  law  to  be  approved  by  the  clerk  of  the 
istrict  court  of  Matagorda  county,  the  said 
clerk  of  the  district  court  of 'Matagorda  coan- 
ty,  Tex.,  is  ordered  and  directed  to  Issne  the 
writ  of  injunction  as  grayed  for  by  plaintiff  re- 
straining and  enjoining  the  defendants  and 
each  of  them  from  in  any  manner  interfering  or 
diminislnng  tbe  fall  and  complete  possession 
by  said  plaintiff  of  said  28.7  acres  ot  land  and 
with  the  cro^  of  rice  growing  thereon,  and 
restraining  said  defendants  and  each  of  them 
from  doing  any  other  act  or  thing  having  for  its 
object  or  purpose  the  cutting,  harvesting,  or 
gaining  posseMdon  of  said  crop  of  rice  grow- 
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tag  on  said  28.7  aerea  of  lu>d,  or  the  converaion 
■thereof  by  them,  and  that  said  defendants  and 
each  of  them  be  farther  restrained  and  enjoined 
from  in  any  manner  interfering  with  said  plain- 
tiff in  the  harvesting  of  said  crop  of  growing 
rice  on  said  28.7  acres  of  land  with  plain- 
tiff's fan  possession  and  ownership  thereof." 

A  writ  of  Injtuictlon  was,  accordingly,  Is- 
sued by  the  clerk  of  the  district  court  of 
Matagorda  county  and  properly  served  on 
appellants:  Appellants  have'  appealed  from 
the  order  granting  said  Injunction. 

The  legal  rights  of  those  alleged  to  be 
owners  and  holders  of  mortgage  liens  upon 
the  crop  In  question  is  not  before  this  court 
by  virtue  of  this  appeal  or  otherwise,  and 
will  not  be  discussed  or  considered.  The  only 
question  presented  for  our  decision  is:  Did 
the  trial  court  err  in  granting  the  injunction 
prayed  for?  In  answering  this  question,  we 
shall  take  up  and  discuss  the  matters  and 
things  alleged  and  relied  upon  by  appellants 
as  a  reason  why  the  trial  court  should  have 
refused  to  grant  the  Injunction  In  the  order 
hereinbefore  stated. 

[1]  1.  Was  the  afBdarlt  of  Thompson,  presi- 
dent of  plaintiff  bank,  void  or  voidable  be- 
cause made  before  Lewis,  a  notary  public, 
who  was  cashier  of  said  bank  at  the  time 
said  affidavit  was  made? 

It  is  provided  by  article  10  of  tbe  Revised 
CivU  Statutes  of  this  state  that: 

"An  oaths,  affidavits  or  affirmations  necessary 
or  required'  by  law  may  be  administered,  and  a 
certificate  of  the  fact  given  •  ♦  •  by  any 
notary  pubUc,  within  this  state." 

We  know  of  no  law,  either  statutory  or  oth- 
erwise, whldi  disqualifies  one  who  Is  a  no- 
tary public  in  this  state  from  administering 
an  oath  or  affidavit  to  the  president  of  a 
banking  corporation  on  the  grounds  that  said 
notary  at  the  time  of  administering  said 
oath  was  tihe  cashier  of  such  corporation. 

The  case  of  Fair  v.  Bank,  70  Kan.  612,  79 
Pac.  144,  67  L.  R.  A.  851,  la  one  in  which  the 
question  as  to  whether  or  not  an  affidavit 
'made  by  the  cashier  of  the  bank,  as  an  of- 
ficer thereof,  before  a  notary  public  who  was 
at  the  time  assistant  cashier  and  a  stock- 
holder of  the  same  banking  corporation,  was 
void.  In  passing  on  this  question  the  Su- 
preme Court  of  Kansas  held  that  such  affida- 
vit was  sworn  to  before  an  officer  authorized 
by  law  to  administer  oaths,  that  It  stated 
the  t&cts  required  by  law  to  be  stated,  and 
was  sufficient  in  all  respects  for  the  purpose 
intended,  and,  continuing,  say: 

"In  this  case  the  notary  pubUc  simply  admin- 
istered the  oath  and  certified  to  that  fact.  He 
determined  nothing.  His  act  was  purely  minis- 
terial, and  at  most  only  voidable  by  reason  of 
his  interest,  and  we  do  not  decide  that  it  was 
voidable  even." 

In  Ruling  Case  Lew,  voL  1,  |  6,  p.  763,  It 
is  said: 

.  "As  the  adminifftration  of  an  oath  is  a  minis- 
terial act  add  not '  judicial,  the  mere  fact  that 
■a  notary  is  connected  in  bnsiness  with  the  af- 
fiant does  not  disqualify' hiiu  from  taking  the 
latter**  afiMavit^      '•         -' 


We  think  the  affidavit  to  appellee's  petition 
for  Injunction  was  sufficient 

[X,  S]  2.  Was  the  plaintiff  bank  the  owner 
of  the  28.7  acres  of  land  and  oitltled  to  pos- 
session thereof,  together  with  the  crop  there- 
on, by  virtue  of  the  decree  In  said  cause  No. 
3931? 

The  decree  rendered  in  said  cause  No.  8931, 
by  which  the  said  tract  of  land  of  22a7 
acres  Involved  In  that  suit  was  partitioned 
between  defendants  Schaefer  and  plaintiff 
bank,  decreed  the  titie  and  possession  to  the 
said  28.7  acres  of  land  In  question  in  this 
suit  to  said  bank,  and  at  the  time  said  decree 
was  entered  the  crop  of  rice  In  question  was 
an  unmatured  growing  crop  on  said  28.7 
acres,  and  was  a  part  of  the  realty  and  pass- 
ed to  said  bank  by  said  decree,  as  such,  ab- 
solutely. Said  decree  was  an  adjudication  of 
all  the  rights  of  the  parties  to  that  suit  In 
and  to  the  subject-matter  thereof.  Including 
Improvements,  growing  crops,  etc.  The  de- 
fendants Schaefer  and  wife  set  up  no  equities 
in  said  28.7  acres  of  land,  or  to  any  crop  or 
improvements  thereon,  and  they  are  therefore 
now  barred  from  setting  up  such  claim  In  this 
suit  Sarro  v.  Bell,  59  Tex.  Civ.  App.  152, 
126  S..  W.  24;  Ivy  v.  Ivy,  128  8.  W.  682. 
Any  rights  that  may  have  been  theirs  by  es- 
toppel, by  reason  of  exiiendltures  of  defend- 
ants Schaefer  with  plaintiff's  knowledge  and 
acquiescence  In  watering  the  crop  after  said 
partition,  are  not  presented,  and  therefore  not 
passed  upon  on  this  ai^eal. 

[4-6]  3.  Was  plaintiff  bank  wrongfully  In 
possession  of  the  said  land  and  crop  thereon 
at  the  time  of  the  Issuance  of  the  injunction 
granted  by  the  trial  court,  and,  If  so,  was 
the  injunction  erroneously  Issued? 

We  think  the  decree  In  said  cause  No.  3931, 
by  the  terms  of  which  the  title  and  possession 
to  said  28.7  acres  of  land  was  decreed  and 
ordered  to  be  In  said  plaintiff  bank,  was  suf- 
ficient authority  for  the  issuance  of  the  writ 
of  possession  hereinafter  mentioned.  Ryan 
r.  Raley,  48  Tex.  Civ.  App.  187,  108  S.  W. 
750.  But  if  we  are  in  error  In  so  holding, 
such  error  cannot  in  any  manner  Injure  appel- 
lants, as  it  is  conceded  that  appellee  was 
placed  in  possession  of  said  land  with  appel- 
lants' consent  and  we  hold  that  the  posses- 
sion of  the  land  was  a  possession  of  the 
growing  crop  thereon.  Besides,  If  It  be  con- 
ceded that  appellee  was  not  legally  placed  in 
possession  of  said  28.7  acres  and  the  crop 
thereon,  by  virtue  of  said  writ  of  possession, 
still  It  was  in  constructive  possession  there- 
of by  virtue  of  the  decree  rendered  In  said 
cause  No.  3931,  and  therefore  the  trial  court 
was  justified  In  granting  an  Injunction  re- 
straining defendants  froni  trespassing  upon 
said  premises  and  harvesting  the  growing 
croji  thereon,  or  from  Interfertng  with  &ppei- 
lee  In  harvesting  the  same. 

What  has  already  been  said  disposes  of  all 
the  matters  presented  by  this  appeal,  and  it 
Is  idea*  -dieref rom  that  we  have  reached  the 
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candtuloii  tktX  tbe' trial' cotart  dtd  not  err 
In  •  granttns  tbe  Injunction  prayed  for .  by 
ai^ellee;    Having  so  concluded,  the  judgment 
of  tbe  trial  court  la  affirmed. 
Affirmed. 


ST.  LOUIS,  B.  ft  M.  KX.  00.  T.  BOBBKTS.* 
(Ne.  7222.) 

(Coart  of  CItII  Appeals  of  Texaa.     Oalveston. 
Oct  81, 1916.) 

1.  CoNTBAOTB    «=>247— MoDinoATioif— Bum- 

CIENOT  or  EVIDXNCE. 

In  an  action  for  the  contract  price  for  dig- 
ging a  well,  evidence  held  to  show  that  the  con- 
tract aa  modified  by  parol  required  plaintiff  to 
procure  water  of  a  quality  equal  to  that  from 
another  well  in  tbe  same  towa. 

[Ed.  Note.— For  other  cases,  see  Oontracta, 
Cent  Dig.  i|  1139,  1787;  Dec.  Dig.  «s»247.] 

2.  CONTBACTS  «=»322(3)— AOnONB— SXJMMCIKK- 
OT    OF   EVtDENOI. 

In  an  action  for  the  contract  price  for  dig- 
ging a  wdl,  evidence  h^d  to  show  that  the  wa- 
ter from  the  well  dugby  plaintiff  was  not  equal 
in  quality  to  that  <a  another  well,  aa  required 
by  the  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i  1634;  Dec.  Dig.  <8=9322(3).] 

3.  ConraaoiB  «=9S04(1)  —  Pebvobmaitob  — 

AOCBFTAKOK. 

Where  the  well  dug  by  plaintiff  under  con- 
tract with  defendant  failed  to  produce  the  quali- 
ty of  water  called  for  by  tbe  contract,  plaintiff  ia 
not  entitled  to  recover  the  contract  price  there- 
for, nnleaa  the  well  was  accepted  by  defendant 
as  being  in  full  compliance  with  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
C«it  Dig.  i  1457;    Dec.  Dig.  «8=>304(1).] 

4.  CONTKAOTS    «=9>304(2)    —   PKBrOBMAlfOK    — 
ACCEP-ANCE. 

A  direction  b:r  defendant  to  plaintiff  to  re- 
move hia  well-digging  apparatya  to  another  local- 
ity, on  being  Informed  that  the  well  in  question 
was  producing  the  quantity  of  water  required  by 
the  oontract  is  insufficient  to  show  an 'accept- 
ance of  tile  well*  as  full  compliance  with  the  cpn.% 
tract  aa  to  the  quality  of  water,  where  plaintiff 
could  not  have  produced  better  water  by  fontin- 
ning  his  w^-digging  operations  further.  - 

[Bid.  Note.->For  other  cases,  see  Oontracts, 
Cent  Dig.  H  1468-1464:  Dec;  Dig.  «s>304(2).] 

Appeal  from  District  Conrt,  Harrla  {k>un- 
ty;   V>m.  Masterson,  Judge. 

Action  by  John  E.  Roberts  against  the  St 
Loula,  BrownsTllIe  ft  Mexico  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defe&d- 
ant  apiieala.    Reversed  and  rendered. : 

Andrevrs,  Streetman,  Bnma  &  Logue,  R.  0, 
Fulbrlgbt,  and  W.  L.  Cook,  all  of  Houston, 
for  appelant  Meek  &  Kahn,  of  Houston, 'for 
appellee. 

MclCBANS,  J.  John  B.  Roberts  broaght 
this  salt  against  the  St  Louis,  Brownsville  ie 
Mexico  Railway  Company  and  Frank  An- 
drews, aa  its  receiver,  to  recover  $6,S86,  with 
Interest,  alleging  that  said  sum  was  the  c<m- 
tract  price  which  defendants  agreed  to' pay 
him  for  drlliing  two  wells,  one  at  Slnton, 
and  tbe  other  at  Robstown. 


ITlwA  fbe  trial  of  the  case  tte  plaintiff  vol- 
untarily dtsmlsBed  Ills  snlt  as  against  the  re- 
cover, and  the  oonrt  peremptorily  instructed, 
the  JUT}  .to  return  a  verdict  for  the  defend- 
ant railway  company  for  the  claimed  contract 
price  of  drilling  a  well  at  Robstown,  and  sub- . 
mltted  special  Issneis  to  plaintiff's  claim  for 
drilling  the  well  at  Slnton,  and  upon  thd  an- 
swers of  the  jury  tb  such  special  Issues,  the 
oonrt  entered  judgment  for  plaintiff  In  the. 
smn  of  $2,802,  with  Interest  from  May  1, 
1913,  from  which  the  defendant  has  appealed. 

When  the  introduction  of  the  evidence  had 
been  condnded  the  defendant  requested  the- 
court  to  peremptorily  instruct  the  jury  to  re- 
turn a  verdict  for  it  as  against  the  plaintiff's 
claim  for  drilling  the  well  at  Slnton;  and 
several  of  appellant's .  assignments  of  error 
are  predicated  upon  the  refusal  of  the  court 
to  Instruct  the  jory  aa  requested. 

Appellant's  main  eontentlon  In  substance 
is  that  as  plalntUTs  canse  of  action  is  predi- 
cated upon  a  contract.  It  Is  essoitial  to  entitle 
him  to  recover  that  he  bring  evidence  at  least 
tending  to  show  a  performance  on  bis  part 
of  the  provisions  of  the  contract  before  he 
can  exact  performance  from  the  defendant,, 
and  that  as  there  Is  no  evidence  whatsoever 
that  plaintiff  performed  the  Slntpn  contract 
with  respect  to  the  quality  of  the  water  call- 
ed for,  he  cannot  recover. 

The  contract  declared  upon  by  plaintiff  was 
In  writing.  In  the  first  paragraph  It  is 
provided  the  manner  In  which  the  well  should 
be  sunk  and  finished.  The  second  paragraph 
is  as  follows: . 

"The  contractor  agrees  tb  sink  two  8-inch  tu- 
bular wells  to  a  depth  of  not  less  than  120  feet, 
or  to  Bodi  a  depth  ae-may  be  necessary  and  prop- 
er to  develop  the  best  supply  of  water,  provided 
that  said  wells  shall  not  be  drilled  more  Uian  850 
feet  in  depth,  and  in  tbe  event  said  wells  do  not 
develop  100,000  gallons  of  fresh  water  per  day 
upon'  reasonable  and  proper  test,  thm  the  said 
contractor  agrees  to  bore  or  sink  a  third  tubular 
8-inch  well  to  a  similar  depth,  and  hereby  guar- 
antees to  said  company  an  annual  supply  of 
fresh  water  from  said  three  wells,  equalUng  not 
lesa  than  100,000'  gallons  per  diem  of  24  hours, 
and  in  the  event  said  three  wells  do  not  furnish 
upon  reasonable  and  proper  test  a  supply  equal- 
ling 100,000  gallons  per  diem  of  24  hpnrg  as 
per  tills  guaranty,  the' said  contractor 'further 
agrees  to  .continue  with  the  drilling  of  said  third 
well  and  sink  same  to  what  is  commonly  known 
as  the  '700-foot  stratum,'  or  to  a  depth  not  to 
exceed  860  feet  and  said  contractor  guarantees 
to  said  company  an  annual  supply  of  fresh  water 
from  said  deeper  well  equalling  -  not  lesa  than 
100,000 gallona  per. diem  o(  24  hours;  and  in  the 
event  said  deeper  well  does  not  develop  upon 
reasonable  and  proper-test  a  supply  of  water  as 
hereiiir  ^aranteea,  no  compensation  will  be  re- 
quired by'  'the  said  contractor  of  and  from  the' 
eompaniy  for  labor  performed  or  materials-  fUr- 
iiished  in  the  development  of  any  of  said  wells, 
save  and  except  transportation  for  four  men  and 
materials  and  tools  as  herein  provided  for  from 
Danbury  or  Blessing  to  Odem  and  return  from 
Odem  to  Houston.    •    •    ••• 

The  fifth  paragraph  provides  for  tests  as 
to  tbe  producing  capacity  of  the  well,  and  the 
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Berentb  vtoyiUtt  tbe  amount  of  plaintiff's 
compensation  for  doing  the  work  and  tbe 
time  of  payment.  The  contract  was  signed 
on  behalf  of  the  dtf endant  by  J.  S.  Pyeatt,  its 
vice  president,  who  acted  for  it  in  making' 
the  contract. 

[1]  Before  plaintiff  had  done  anything  to- 
ward drUllng  the  well  at  Odem  the  contract 
was  changed  so  as  to  apply  at  Slnton  instead 
of  at  Odem.  After  the  drillltag  of  the  well 
at  Slnton  had  begun  plaintiff  noticed  for  the 
first  time  that  the  contract  called  for  fresh 
water.  Upon  making  this  discovery  plaintiff 
called  npon  Mr.  Pyeatt,  and  called  bis  at- 
tention to  the  Btipnlation  for  fresh  water, 
and  Informed  him  that  fresh  water  could  not 
be  obtained  in  that  locality,  whereupon  the 
contract  in  that  regard  was  modified,  and  as 
showing  the  extent  of  modification  we  must 
resort  largely  to  the  langnage  of  the  persons 
who  testified  in  respect  thereto.  Plaintiff 
testified  that  after  he  told  Mr.  Pyeatt  that 
fresh  water  could  not  be  obtained  in  that 
locality,  as  none  was  there,  further  testified: 

"Well,  Mr.  Pyeatt  said,  'You  will  have  to  go 
to  the  courthouse  strata  and  get  that  water,  and 
that  will  be  satisfactory  with  us ;  we  know  it  is 
not  fresh  water,  but  it  will  be  satisfactory  with 
us.'    That  is  what  is  called  the  940-foot  strata." 

Further  on  he  testified: 
"The  contract  which  has  been  introduced  in 
evidence  here  calls  for  fresh  water,  and,  as  I 
have  testified,  I  went  to  Mr.  Pyeatt  about  that 
particular  matter,  and  we  had  a  conversation 
about  it,  and  I  told  Mr.  Pyeatt  that  I  did  not 
understand  it,  and  he  knew  it  too.  My  under- 
standing of  the  matter  at  the  time  I  discussed 
the  matter  with  Mr.  Pyeatt  was,  Uiat  we  were 
to  get  the  courthouse  water.  I  considered  fresh 
water  to  mean  water  Uke  we  get  here  in  Houston 
and  around  here  and  as  far  down  as  CJollegeiwrt. 
Ton  do  get  good  fresh  water  down  as  far  as  Col- 
legeport  I  explained  to  Mr.  Py^tt,  according 
to  my  testimmy  already  given  here,  that  I 
conldn't  get  that  water  down  at  Sinton,  and  he 
agreed  then  to  modify  it  so  as  not  to  bind  me  to 
fredi  water,  and  as  to  the  qaality  of  water  to  be 
produced,  it  was  to  be  the  same  as  the  court- 
house well  at  Sinton,  and  they  are  about  three 
blocks  apart.  So  that  it  was  nnderstood  that  the 
requirement  as  to  quality,  in  the  contract,  should 
be  changed  from  fresh  water  to  water  the  same 
quality  as  the  courthouse  well  at  Sinton;  there- 
fore we  changed  the  depth  from  850  feet  to  940 
feet ;  that  was  not  after  we  had  made  the  change 
as  to  depth;  they  made  the  change  then— that  is, 
they  made  the  change  at  tbe  same  time.  In  oth- 
er words,  I  was  to  produce  water  as  good  in 
Snality  as  the  courthouse  well  at  Sinton.  When 
be  quality  of  water  was  mentioned  at  any  time 
in  these  negotiations  between  Mr.  Pyeatt  and  I, 
or  any  other  representative  of  the  company,  I 
knew  that  tiie  quality  had  reference  to  boiler 
purposes." 

Upon  the  same  sabje<5f  the  witness  Pyeatt, 
defendant's  vice  president,  testified: 

"In  the  negotiations  leading  up  to  the  con- 
tracts for  the  drilling  of  those  other  wells  and 
for  the  drilling  of  these  particular  wells,  I  in 
pwson  disenssed  the  matters  with  Mr.  Boberta. 
In  reaching  condnsioss  abont  the  drilling  of 
wells  with  reference  to  the  material  points  in  it, 
that  is,  as  to  bow  about  the  local  conditions 
down  there,  etc,  I  left  it  entirehr  with  Mr.  Rob- 
erts ;  that  is,  as  to  tbe  depth  uat  be  wonld  go 
to  get  .tile  water  that  we  were  seeking  tor  the 
poriwae  for  which  we  wialied  to  as*  U.    I  4id 


tdl  Mr.  Roberta  tlie  Und  of  watdr  we  were  seek- 
ing. In  talking  to  Mr.  Roberts  shout  it  I  was 
talking  to  him  as  a  man  &miliar  with  the  differ- 
ent strata  down  there,  and  familiar  with  the 
probabilities  of  securing  a  given  water  at  a  given 
depth,  for  he  assured  me  thst  he  was  familiar 
with  it,  and  I  relied  more  on  his  Judgment  than 
on  any  information  that  we  had  about  the  sort 
of  water  in  the  different  strata.  It  was  under- 
stood that  the  water  was  to  be  used  for  a  defi- 
nite and  specific  purpose;  it  was  understood 
that  the  water  was  required  for  locomotive  pur- 
poses. 

"I  executed  the  Sinton  well  contract  and  the 
Robstown  well  contract,  on  behalf  of  the  defend- 
ant railway  company,  jointly  with  Mr.  Roberts, 
the  plaintiff  in  this  case.  I  recall  the  fresh  wa- 
ter terminology  in  those  contracts.  I  also  re- 
call a  conversation  I  had  with  Mr.  Roberts  sub- 
sequent to  the  execution  of  the  Sinton  contract 
relating  to  the  fresh  water  terminolosry  in  that 
contract.  I  had  a  conversation  with  Mr.  Rob- 
erts in  regard  to  fresh  water  with  reference  to 
both  the  Sinton  and  Robstown  contracts,  but 
not  at  the  same  time;  the  conversation  al>out 
the  Sinton  contract  was  prior  to  the  other,  and, 
with  reference  to  that,  Mr.  Roberts  wanted  to 
know  what  we  meant  by  'fresh  water,'  whether 
it  was  absolutely  pure  water,  or  whether  it 
meant  water  fit  for  steaming  purposes  in  a  loco- 
motive boiler;  I  told  him  tliat  we  didn't  expect 
better  water  than  had  been  obtained  in  that  lo- 
cality, or  water  that  we  had  no  right  to  expect 
in  that  locality,  that  we  had  tested  the  Sinton 
deep  well  water  before  we  decided  to  put  a  well 
at  Sinton,  and  knew  that  we  could  use  it  in  our 
locomotive  boilers,  that  we  knew  the  depth  of 
that  well,  and  that  we  would  accept  water  equal 
to  tiie  Sinton  well  water,  and  we  would  accept 
that  as  fresh  water  and  as  a  complete  fulfillment 
of  the  contract  so  far  as  the  quality  of  tbe  wa- 
ter was  concerned,  and  he  said  that  was  entirely 
satisfactory.  The  Sinton  oourAonse  deep  well 
was  mentioned  in  that  conversation  for  the 
standard  for  test^  and  the  comparison  was  ul- 
timately reached  by  analysis." 

We  think  that  but  one  coiuiiision  can  be 
drawn  from  the  foregoing  testimony,  and 
that  Is,  that  under  the  contract  as  modified 
tbe  plaintiff  contracted  and  agreed  to  produce 
a  anpply  of  water  of  quality  equal  to  the 
courthouse  well  at  Blnton. 

[2]  There  Is  no  question  that  In  tbe  man- 
ner of  sinking  and  finishing  the  well  and 
the  depth  to  which  it  was  sunk  tbe  plaintiff 
compiled  with  the  contract.  Also  there  Is  no 
question  that  the  well  after  Its  completion 
produced  the  quantity  of  water  called  for  In 
the  contract,  viz.,  100,000  gallons  in  each  24 
hours.  The  decision  of  this  case,  therefore, 
hinges  largely  upon  the  question  of  whether 
the  water  obtained  from  It  was  of  equal  qual- 
ity to  that  of  the  courthouse  well  at  Sin- 
ton. The  well  in  question  was  sunk  about 
1,000  feet  distant  from  the  courthouse  welL 
In  the  drilling  operations  watfer  from  a 
nearby  well,  producing  salt  water,  was  used 
in  great  quantities;  the  salt  water  being 
pumped  into  the  well  in  the  course  of  drill- 
ing. The  well  after  It  was  completed  pro- 
duced by  natural  flow  about  3,500  gallons 
per  day.  A  suction  pump  was  used  for  sev- 
eral days  to  increase  the  fiow,  and  there- 
after an  air  compressor  was  used,  and  by  its 
use  the  fiow  was  increased  until  it  amounted 
to  more  per  day  tban  called  Cor  in  tbe  con- 
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tract  Xbe  well  was  completed  about  Blarcb 
28,  191&  On  the  24th  of  April,  1&18,  a  sam- 
ple was  obtained  for  analysts,  and  turned 
over  to  P.  S.  TUson,  a  chemist  Afterwards, 
about  June  9,  1913,  another  sample  taken 
from  the  well  was  also  turned  over  to  Mr. 
l^lson  for  the  same  purpose.  It  la  undisput- 
ed that  from  the  time  of  Its  completion  to  the 
time  of  taking  the  samples  the  well  had  a 
continuous  natural  flow  of  about  8,900  gal- 
lons per  day,  and  that  the  well  had  not  only 
been  pumped  to  develop  Its  greatest  capacity, 
but  that  for  the  24  hours  preceding  the  tak- 
ing of  the  samples  for  analysis  the  well  had 
been  pumped.  It  Is  hardly  conceivable,  there- 
fore, that  any  of  the  salt  watcfr  pumped  Into 
the  well  during  drilling  operations  still  re- 
mained In  it'  at  the  time  the  last  sample 
was  procured  for  analysis.  According  to  the 
testimony  of  the  chepilst  TUson,  the  samples 
showed  the  water  to  be  salty  and  wholly  un- 
fit for  use  In  locomotive  boUers,  and  was  not 
ot  the  same  quality  as  the  courthouse  well. 
The  analysis  of  the  samples  showed  the  pres- 
ence respectively  of  342.115  and  354.771 
grains  of  sodium  chloride  or  common  salt  In 
each  gallon,  wbUe  samples  taken  from  the 
courthouse  well  on  August  5,  1912,  and  May 
31,  1913,  respectively,  showed  the  presence 
of  only  69.608  and  76.914  grains  of  sodium 
chloride  per  gallon.  In  this  connection  the 
plalntUI  testified: 

"Water  was  taken  from  that  weQ  I  drilled  at 
Sinton  for  the  purpose  of  a  test;  they  finally 
took  some  to  analyze  it.  I  think  my  men  ship- 
ped a  jug  of  it  to  Houston  for  the  railroad  com- 
pany, or  Mr.  Heyger  did.  •  •  •  We  kept 
the  pump  on  the  well  for  a  couple  of  days, 
and  pumped  water;  I  guess  yon  would  call  it 
salty  water.  •  •  •  I  did  know  that  there 
was  salt  stratum  nnderneath  there;  I  knew  all 
the  time  we  were  qumping  there  that  I  was 
pumping  oat  salt  water  of  the  same  grade  as 
that  salt  stratum.  I  knew  that  it  was  not  the 
same  grade  of  water  as  would  be  accepted  by  the 
company ;  it  was  not  as  good  as  the  courthouse 
water  at  that  time." 

He  farther  testified: 

"I  knew,  of  course,  that  If  I  didn't  get  the 
quality  of  water  at  that  depth  that  I  couldn't 
perform  the  contract,  because  I  couldn't  go  deep- 
er; so  that  if  you  take  it  the  way  you  put  it, 
that  is,  in  so  far  as  the  depth  was  concerned  and 
everything,  if  I  didn't  in  fact  get  the  water  at 
that  depth  (934  feet)  the  contract  absolutely  fell, 
I  gness  it  is  right" 

It  was  shown  that  while  the  water  in  the 
coartbonse  well  was  not  good  for  use  in  lo- 
comotive boilers,  still  It  could  be  so  used, 
while  according  to  the  testimony  of  the  wit- 
ness TUson  the  water  in  the  weU  driUed  by 
plamttS  was  four  times  as  bad  as  that  In 
the  courthouse  weU,  and  wholly  unfit  tor 
such  use. 

The  witness  Pyeatt  testified  that  after  he 
received  Jthe  chemist's  report  of  the  water 
first  taken  firom  the  well,  he  rejected  the 
well ;  that  lie  personally  advised  the  plain- 
tiff and  showed  him  the  report  upon  the  dif- 
ference between  the  quality  of  the  water  In 
189  S.W..-36 


the  courthouse  well  and  the  new  weU.    He 
testified  in  that  connection : 

"In  that  conversation  Mr.  Roberts  said  they 
had  nsed  salt  water  out  of  the  ice  company's  weU 
across  the  track  to  wash  that  weU,  and  he  believ- 
ed that  a  good  deal  of  that  water  stiU  remained 
in  the  well  possibljr  when  we  got  this  sample, 
and  asked  us  to  wait  for  two  or  three  weeks  and 
take  another  sample  and  have  It  analysed;  I  told 
him  we  would  wait  as  long  as  they  asked  us  to, 
and  take  the  sample  of  It.  We  took  the  sample— 
I  don't  know  just  how  long,  bat  some  time  after 
—and  had  it  analyzed,  and  it  showed  practically 
no  change." 

The  chemist's  report  on  the  first  sample 
was  dated  April  28,  1913,  and  his  report  on 
the  second  was  dated  June  9,  1913. 

[8]  The  foregoing  testimony,  which  is  with- 
out dispute,  conclusively  shows,  we  think, 
that  the  water  from  the  well  In  question 
was  not  of  the  quality  of  that  in  the  court- 
house weU,  but  was  greatly  Inferior  and 
wholly  unfit  for  use  in  locomotive  boilers; 
and  that  whUe  the  plaintiff  complied  with 
bis  contract  as  to  the  quantity  of  daUy  pro- 
duction, he  wholly  faUed  to  comply  with  his 
agrreement  to  produce  the  quality  of  water 
caUed  for  In  the  contract'  This  being  true 
plaintiff  was  not  entitled  to  recover  luiless 
the  defendant  received  the  weU  and  accept- 
ed the  same  as  being  in  full  compliance  by 
plaintiff  with  his  contract  as  to  the  quaUty 
of  the  water  produced ;  and  as  to  ttils  ques- 
tion we  now  direct  our  Inquiry. 

[4]  Special  issue  No.  2,  submitted  by  the 
court  to  the  jury,  is  as  foUows: 

"Did  the  defendant's  general  water  superin- 
tendent, B.  B.  Brown,  accept  said  weU  from  the 
plaintiff?" 

This  question  was  answered  In  the  aSlrma- 
tlve.  Appellant  by  Its  sixth  assignment  of 
error  asserts  that  there  is  no  evidence  In  the 
record  from  which  the  Jury  could  have  an- 
swered this  special  issue  in  the  afilnnatlve. 
The  material  testimony  Introduced  upon  this 
Issue  is  substantially  as  foUows: 

Plaintiff  testified: 

"After  we  |ot  the  amount  of  water  that  I 
have  just  testified  about  I  waited  two  or  three 
days  for  Mr.  Brown  to  come  and  accept  the 
well,  and  Mr.  Eeyser  telegraphed  that  the  well 
was  finished  and  ready  to  be  accepted,  and  Mr. 
Brown  finally  came,  and  we  met  him  at  the 
train,  but  he  wouldn't  get  off  the  train;  he 
was  sitting  on  the  back  of  the  train :  and  he 
asked  Mr.  Heyser  about  the  well,  and  Mr.  Hey- 
ser  told  him  the  well  was  finished  and  produc- 
ing over  100,000  gallons  of  water  per  day,  and 
that  he  had  measured  the  depth,  etc.,  and  Mr. 
Brown  says:  'Well,  you  tear  your  rig  down 
and  go  to  Robstown,  and  I  said,  'I  have  no  con- 
tract at  Robstown,  but  I  have  one  at  Blessing 
signed  up,  to  go  over  to  Blessiag.'  'Why,'  he 
said,  'Ton  go  on  and  tear  it  down,  and  go  there, 
and  by  the  time  you  get  back  to  Houston,  yon 
will  have  a  contract  for  yon  to  sign.'  So  I 
came  back  to  Houston  and  found  there  was  a 
contract  for  me  to  sigUj  and  I  then  went  down 
to  Robstown  with  the  ng  and  set  it  up  there. 

"The  conversation  that  I  told  you  about  was 
not  between  Mr.  Brown  and  I;  -It  was  between 
Mr.  Brown  and  Mr.  Heyser,  in  my  presence.  The 
well  was  all  .right  when  I  left  there.  I  do  not 
claim  to  be  an  expert  on  this  water  proposition; 
I  leave  that  to  somebody  else.  What  I  said 
Mr.  Brown  told  me  was  to  pull  up  my  rig  and 
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go  to  Robstown.  I  told  Mr.  Brown,  in  response 
to  that,  that  I  didn't  have  a  contract  to  drill 
at  Robstown,  and  he  then  told  me  to  go  ahead, 
that  there  wonld  be  a  contract  for  me  here  for 
it,  and  he  said  he  wan  in  a  hurry  because  the 
water  down  there  was  short,  and  he  said, 
'harry  up.'  That  is  substantially  what  Mr. 
Brown  told  me,  jDst  like  I  said  a  while  ago; 
that  la  the  substance  of  it." 

He  further  testified: 

"Mr.  Heyser  stayed  on  the  Job  at  8lnton  all 
the  while  the  wells  were  being  drilled.  When 
they  stopped  at  the  depth  they  did,  Mr.  Heyser 
was  there.  Mr.  Heyser  was  connected  with 
the  railroad  company  in  the  water  service  de- 
partment All  the  wells  that  appellee  drilled 
tor  the  Brownsville  Railroad  Company,  Mr. 
Heyser  was  present  representing  the  railroad 
company.  When  the  wells  were  completed  Mr. 
Heyser  reported  the  completion.  Mr.  Heyser 
would  make  his  reports  on  those  wells,  and  Mr. 
Brown  would  come  and  accept  them,  and  we 
would  tear  down  our  rigging  and  go  to  another 
Job.  When  this  well  at  Sinton  was  completed, 
Mr.  Heyser  told  Mr.  Brown  what  it  was  pro- 
ducing, the  depth  of  it,  and  Mr.  Brown  told  lue 
to  tear  down  our  riggmg  and  go  to  Robstown. 
Mr.  Brown  did  not  get  off  the  train  to  see  the 
well  himself  at  all." 

The  witness  Heyser  t^tlfied: 

'^as  in  the  employ  of  the  defendant  company 
at  the  time  the  wdl  in  question  was  druled: 
quit  the  service  of  the  company  when  said  well 
was  finished;  was  inspector  for  defendant;  was 
at  the  well  practically  all  the  time;  was  pres- 
ent there  as  inspector  for  the  company;  was 
working  direcUy  under  Mr.  Brown's  instruc- 
tions; my  duties  were  to  see  that  they  got  the 
contrast  amount  of  water,  100,000  ^lons  in 
24  hours,  and  see  how  much  casing  was  used; 
recall  the  depth  of  the  well.-  After  Mr.  Rob- 
erts and  his  crew  washed  the  well  and  pumped 
it.  and  ascertained  it  had  a  flow  of  more  than 
100,000  gallons  i^er  day,  Mr.  Brown  was  out 
there;  we  told  him  we  bad  108,000  gallons  in 
24  hours;  Mr.  Brown  was  on  the  rear  end  of 
the  platform  while  the  train  stopped  there;  I 
was  waiting  there  to  ■  see  Mr.  Brown,  to  see 
what  was  the  next  move.  My  duties  there  oth- 
er than  to  inspect  the  well  as  to  quantity  and 
perform  the  other  matters  I  have  testified 
about  here  were  to  see  that  they  got  the  proper 
amount  of  water,  and  to  see  how  much  casing 
was  used  in  the  depth. 

"I  was  sent  tbere  as  representative  of  the 
company,  to  see  that  the  contract  was  carried 
out.  When  this  contract  was  completed,  and 
Mr.  Roberts  and  I  had  satisfied  ourselves  that 
we  had  this  flow  of  water,  Mr.  Roberts  was 
present  with  myself,  and  I  met  Mr.  Brown  and 
told  him  the  quantity  of  water.  In  the  conver- 
sation had  between  Mr.  Brown  and  I  with  Mr. 
Roberts  on  that  particular  day,  after  I  had  stat- 
ed to  him  what  I  had  there,  and  Mr.  Roberts 
bad  stated  what  he  had,  Mr.  Brown  told  Mr. 
Roberts  to  tear  down  the  machinery  and  go  on 
up  to  Robstown. 

"Mr.  Roberts  and  I  were  present  and  told 
Mr.  Brown  of  the  flow  of  the  water  we  had. 
He  told  Mr.  Roberts  to  tear  down  his  rigging 
and  go  on  np  to  this  other  place,  Robstown. 
There  was  nothing  said  about  salt  water  then, 
and' after  this  well  had  been  drilled  and  we  had 
tested  it  with  air  compressor,  I  informed  Mr. 
Brown  that  the  contract  had  been  performed 
so  far  as  I  was  concerned.  I  had  been  on  three 
wells  that  Mr.  Roberts  had  drilled  prior  to  the 
one  in  question;  those  three  wells  were  accept- 
ed on  my  recommendation,  with  instructions 
from  Mr.  Brown,  of  course.  I  would  always 
wire  or  write  Mr.  Brown  the  quantity  of  water 
we  had.  During  the  time  I  was  with  them 
there  was  no  well  that  Roberts  drilled  accept- 
ed on  any  other  statement  save  and  except 
through  Mr.  Brown.    There  was  no  one  except 


myself  who  was  connected  with  tile  road -Who 
accepted  them  except  Mr.  Brown.  Dqring  all 
my  service  there  with  them  there  was  no  well 
accepted  by  Mr.  Brown  save  and  except  by  my- 
self;   not  that  I  know  of." 

The  witness  Brown,  who,  at  the  time  of 
the  drilling  of  the  well  in  question,  was  In 
charge  of  buildings,  bridges,  and  water  serv- 
ice of  the  defendant,  testified: 

"I  heard  the  testimony  this  morning  of  Mr. 
Roberts  concerning  the  conversation  which  he 
said  took  pla:e  when  we  were  on  the  rear  end 
of  a  Brownsville  train,  at  the  station  of  Sin- 
ton,  and  in  the  presence  of  Mr.  Heyser;  I  re- 
call that  conversation,  and  it  was  about  as  Mr. 
Roberts  spoke  it  At  the  time  that  conversa- 
tion was  had,  Mr.  Heyser  was  standing  on  the 
steps  on  the  back  end  of  the  train.  In  that  con- 
versation Mr.  Heyser  told  me  that  they  had  de- 
veloped 108,000  gallons  with  the  air  compres- 
sor, and  that  the  well  was  Drastically  dear  of 
sand.  I  do  not  know  that  Mr.  Roberta  made 
any  statement  to  me  on  that  occasion  other 
than  that  they  had  108,000  (rallons:  be  con- 
firmed what  Mr.  Heyser  had  }ust  told  me.  In 
response  to  what  both  these  men  told  me,  I 
told  Mr.  Roberts  to  go  ahead  and  move  to 
Robstown.  I  do  not  recall  statini;  to  him  any 
reason  for  going  to  Robstown.  The  reason  I 
told  him  to  go  to  Robstown  is  we  were  short  of 
water  supply  at  that  point  at  that  time,  and 
were  very  anxious  to  have  the  well  started.  I 
had  understood  that  Mr.  Roberts  had  the  mat- 
ter of  Robstown  up  with  Mr.  Pyeatt  The  qual- 
ity of  the  water  was  not  discussed  at  the  time 
I  had  that  talk  with  them.  There  was  nothing 
else  that  I  remember  that  was  discussed  at  that 
time  except  the  report  of  the  quantity,  and  me 
telling  him  to  go  to  Robstown. 

"I  had  instructed  some  one  to  get  a  sample  of 
the  water  out  of  this  well  before  I  saw  Mr. 
Roberts  and  Mr.  Heyser;  I  usually  instructed 
Mr.  Heyser  to  get  such  sample.  It  was  on  the 
28th  day  of  April,  1913,  that  I  saw  Mr.  Rob- 
erts and  Mr.  Heyser  at  Sinton;  it  was  prior  to 
that  time  that  I  had  requested  a  sample  of  wa- 
ter, about  two  days,  I  think,  prior  to  that  time, 
that  I  had  requested  the  sample.  I  requested 
the  sample  of  Mr.  Heyser.  Mr.  Heyser  report- 
ed and  took  instmctione  from  me.  At  the  time 
I  was  talking  to  Mr.  Roberts,  and  aboat  which  I 
hxve  testified,  I  had  been  advised  that  the  sam- 
ple of  water  had  gone  off  for  analysis.  I  had 
not  bad  a  report  as  to  the  analysis  on  it. 

"I  had  Mr.  Heyser  on  the  Job  when  those 
wells  were  drilled,  and  he  reported  to  me,  and 
of  course  when  Mr.  Roberts  finished  up  a  well 
in  the  natural  course  of  things  he  would  move. 
Mr.  Heyser  would  report  to  me  on  each  well 
after  they  had  gone  down  so  many  feet,  and 
that  they  had  gotten  a  certain  amount  ot  wa- 
ter. Heretofore  when  Mr.  Heyser  would  re- 
port to  me  when  any  of  these  wells  were  com- 
pleted and  everything  was  satisfactory,  then  I 
would  report  to  my  boss,  and  Roberts  was  mov- 
ed ahead,  and  for  that  reason  I  never  came  in 
contact  with  him  before  this  time  in  Sinton; 
that  is  a  tact  I  was  Just  passing  Sinton  the 
time  I  had  timt  conversation  I  told  you  about: 
I  was  not  going  there;  I  was  going  South.  If 
I  had  not  been  going  South  I  would  have  taken 
Heyser's  statement  again  as  to  the  depth  of 
the  well  and  the  amount  of  water." 

Plaintlfl  testified: 

"I  reached  the  stratum  called  for  in  the  con- 
tract I  do  understand  that  this  contract  called 
for  a  certain  quality  of  water.  And  I  under- 
stood that  I  weQt  to  the  stratum  that  was  in 
line  with  it.  I  also  understand  that  if  I  had 
tried  to  go  any  further  I  wouldn't  have  gotten 
the  water  called  for;  it  would  have  been  salty. 
In  other  words,  if  I  had  not  already  gotten  it 
there  was  no  opportunity  to  get  it  by  goiny 
deeper;   not  that  kind  of  water." 
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Again  lie  Bays: 

"We  iteTer  vent  deeper  than  that  (940  feet) 
in  that  country.  From  my  knowledge  of  that 
country,  I  have  an  idea  that  the  stratum  under- 
neath that  depth  would  be  salt  water.  I  know 
it  to  be  a  fact  that  wellB  in  that  vicinity  dug 
beyond  what  we  call  the  940-foot  stratum  ac- 
tually produce  salt  water.    •    •    • " 

Again  he  says: 

"As  in  the  Sinton  contract  it  is  also  true  with 
reference  to  the  Robstown  contract  that  I  knew 
that  there  was  a  definite  quality  of  water  to  be 

froduced.  Tou  ask  me  if  it  is  not  a  fact  that 
also  knew  that  if  I  didn't  get  it  at  the  940- 
foot  stratum  or  the  928-foot  stratum  when  I 
reached  that  stratum  that  I  could  not  go  any 
further,  and  that  there  was  no  chance  to  per- 
form the  contract;  but  I  did  get  the  water.  I 
know,  of  course,  that  if  I  didn't  get  the  quality 
of  water  at  that  depth  that  I  couldn't  perform 
the  contract  because  I  couldn't  go  any  deeper." 

We  think  that  the  testimony  above  detailed 
falls  far  short  of  any  proof  of  acceptance  of 
the  well  by  defendant  as  a  compliance  by 
plaintiff  of  his  contract  In  so  far  as  the 
quality  of  the  water  la  concerned,  and  that 
therefore  the  answer  of  the  Jury  to  the  spe- 
cial issue  quoted  was  wholly  unwarranted. 
There  la  no  doubt  that  the  well  produced  the 
quantity  called  for  In  the  contract,  and  It  Is 
qalte  clear  that  at  the  time  Mr.  Brown  told 
the  plaintiff  to  pull  down  his  rig  and  go>to 
Bobstown,  that  neither  he,  nor  bis  agent 
Heyser,  nor  the  plaintiff  knew  whether  the 
quality  of  the  water  was  equal  to  that  of 
the  courthouse  well.  AH  they  knew  at  that 
time  was  that  the  quantity  called  for  was 
being  produced,  and  they  further  knew  that 
if  the  water  was  not  of  the  quality  called  for 
In  the  contract  that  nothing  further  could 
be  done  by  plaintiff  to  produce  water  of  that 
quality.    As  the  plaintlfl  himself  says: 

"I  knew,  of  course,  that  if  I  didn't  get  the 
guall^  of  water  at  that  depth  I  couldn't  per- 
form the  contract  because  I  couldn't  go  any 
deeper." 

In  such  circumstances  there  was  nothing 
left  for  plaintlfl  to  do  but  to  pull  down  his 
rig  and  move  to  the  next  place  where  he 
was  under  contract  to  sink  a  well,  for  it 
would  have  availed  him  nothing  to  have 
^ept  his  machinery  there ;  it  being  impossible 
for  him  to  have  gotten  a  different  quality  of 
water  by*  means  of  its  farther  use.  The 
mere  fact,  therefore,  that  Mr.  Brown  told 
him  to  take  down  his  rig  and  move,  at  a 
time  when  none  of  them  knew  whether  the 
water  was  of  the  quality  called  for,  and  at  a 
time  before  an  analysis  of  it  had  been  made, 
cannot,  by  any  sort  of  construction  be  held 
as  an  acceptance  as  to  quality  which  would 
bind  the  defendant  to  pay  plaintiff  the  con- 
tract price  for  his  work.  The  contract  re- 
quiring plaintiff  to  produce  water  of  a  given 
quality  may  seem  harsh,  but  the  parties  so 
coBtracted,  and  the  courts  can  only  enforce 
the  contract  as  made,  and  are  not  at  liberty 
to  make  a  contract  for  them. 

It  follows  from  the  views  herein  expressed 
that  it  is  our  opinion  that  plaintiff  Is  not  en- 
titled to  recover,  and  that  the  Judgment  of 


the   court   below  should   be   reversed,   and 
Judgment  here  rendered  for  the  appellant; 
and  it  has  been  so  ordered. 
Beversed  and  rendered. 


POWELL  V.  EBWIN.     (So.  133.)* 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
Oct.  26,  1916.) 

B11.L8  AND  Notes  ^s>51S(1)— Considibbatioh 

— EVIDENCB— SurrioiBNCT. 
In  an  action  on  a  note  against  the  admin- 
istrator of  the  maker,  where  the  defense  was 
that  the  note  was  given  as  consideration  for  a 
fraudulent  sale  ^f  plaintiff's  stock  of  goods, 
and  that  it  was  not  the  intention  of  the  parties 
that  title  to  the  ^oods  should  pass  or  that  the 
note  should  be  paid,  evidence  hield  to  support  a 
verdict  for  defendant 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §|  1816,  1817,  1819,  1820; 
Dec.  big.  «=»5f8(I).] 

Appeal  from  District  Court,  Jasper  Coun- 
ty;  A.  E.  Davis,  Judge. 

Action  by  B.  Z.  Powell  against  W.  O.  Br- 
win,  administrator  of  the  estate  of  J.  W. 
Erwln,  deceased.  Judgment  for  defendant, 
and  plaintiff  appeals.   Affirmed. 

Wightman  &  Hancock,  of  Newton,  and 
Powell  &  Huffman,  of  Jasper,  for  appellant 
H.  C.  Howell  and  John  H.  Seale,  both  of  Jas- 
per, for  appellee. 

BROOKE,  J.  This  action  was  brought  by 
B.  Z.  Powell  against  W.  C.  Erwin,  adminis- 
trator of  the  estate  of  J.  W.  Erwln,  deceased, 
said  estate  being  in  process  of  admUiistra- 
tion  in  the  probate  court  of  Jasper  county, 
Tex.,  upon  a  promissory  note  in  the  sum  of 
^,600,  with  8  per  cent  interest  from  date 
thereof,  August  18,  1910,  together  with  10 
per  cent  attorneys'  fees.  The  action  was 
defended  by  the  administrator  by  a  plea  of 
non  est  factum,  failure  of  consideration,  and 
the  following  plea: 

"This  defendant  further  alleges  that  if  mis- 
taken in  his  allegations  in  the  foregoing  plea 
of  non  est  factum,  and  that  in  truth  and  in  fact 
the  said  J.  W.  Erwin  did  make  and  execute  the 
said  note  or  instrument  in  writing,  then  that 
the  same  was  made  and  executed  by  the  said 
J.  W.  Erwln  at  the  request  of  said  B.  Z.  Pow- 
ell, at  a  pretended  consideration  for  a  fraudu- 
lent sale  by  the  said  B.  Z.  Powell  to  the  said 
J.  W.  Erwin  of  a  stock  of  ^oods,  wares,  and 
merchandise  located  at  Farrsville,  Newton  coun- 
ty, Tex.,  belonging  to  the  said  B.  Z.  Powell,  the 
purpose  of  which  transaction  having  been  to 
enable  the  said  B.  Z.  Powell  to  defraud  his 
creditors;  that  no  title  to  or  interest  in  said 
stock  of  goods  or  anything  else  of  value  ever, 
in  fact  passed  from  the  said  B.  Z.  Powell  to 
the  said  J.  W.  Erwin  by  said  transaction,  nor 
was  it  the  intention  of  the  parties  that  any 
such  should  pass  thereby;  that  no  part  of  the 
pretended  consideration  expressed  in  said  note 
has  ever  been  paid,  nor  was  it  the  intention  of 
the  parties  thereto  that  the  same  should  ever 
be  paid." 

Trial  was  had  before  a  Jury  on  December 
8,  191^,  the  case  having  been  submitted  on 
special  issues  as  follows: 


4to>Far  other  c&sf.y  sae  nmetoipto  and  KHT-NTJMBBR  ln«Il  Kajr-Nundiered  Digests  and  Indexes 
•Application  for  writ  of  error  pending  la  Supremo  Court 
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Queadon  No.  1:   T>id  J.  W.  Erwin  execute 
and  deliver  to  B.  Z.  Powell  hia  note  on  the  18th 
day  of  Autniat,  A.  D.   1010,  for  the  sum  of 
$2,500,  and  payable  12  months  after  date,  and 
being  the  note  sued  on  in'  this  case?    Yon  will 
answer  this  question  'Yes'  or  'No'  as  you  may 
determine  the  fact  to  be." 
To  this  question  the  jury  answered  "Yes." 
Question  No.  2:    "Did  J.  W.  Erwin  execute 
and  deliver  to  B.  Z.  Powell  the  note  sued  on 
in  this  case  as  the  purchase  price  or  a  part  of 
the   purchase   price   of   a    mercantile   business 
at  Farrsville,  ^x.?    You  will  answer  this  ques- 
tion 'Yes'  or  'No,'  as  you  may  determine  the 
fact  to  be." 
To  this  question  the  jury  answered  "Yes." 
Question  No.  3:  "Did  J.  W.  Erwin  and  B.  Z. 
PoweU  enter  into  an   agreement   that   J.   W. 
Erwin   was   to  execute  and  ^eliTer  to  B.   Z. 
Powell  the  note  here  sued  on,  as  a  fictitious 
purchase  of  mercantile  business  of  B.  Z.  PoweU 
at  Farrsville,  in  order  to  assist  or  attempt  to 
assist  B.  Z.  Powell  in  defrauding  his  creditors? 
You  will  answer  this  question  'Yes'  or  *No,'  as 
you  may   find  the  fact  to  be." 
To  this  question  tie  jury  answered  "Yes." 
Question  No.  4:    "Was  it  the  intention  of  J. 
W.  Erwin  and  B.  Z.  Powell,  at  the  time  of  the 
execution  of  the  note  here  sued  on,  that  no  con- 
sideration was  to  pass  for  said  note?    You  will 
answer  this  question  'Yes'  or  'No,'  as  you  may 
find  the  fact  to  be." 
To  this  question  the  jury  answered  "Yes." 

Suestion  No.  6:  "Was  it  the  intention  of  B. 
Powell  and  J.  W.  Erwin,  at  the  time  when 
the  note  was  executed  that  the  same  should  be 
paid?    You  will  answer  this  question  'Yes'  or 
♦No.' " 
To  this  question  the  jury  answered  "No." 
Question  No.  6:    "Was  it  the  intention  of  B. 
Z.  Powell  'and  J.  W.  Erwin,  at  the  time  the 
note  was  executed,  that  the  title  to  the  goods, 
wares,  and  merchandise  should  .  pass  from  the 
said  B.  Z.  Powell  to  the  said  J.  W.  Erwin? 
You  will  answer  this  question  'Yes*  or  'No.* " 
To  this  question  the  jury  answered  "No." 

The  verdict  of  the  Jury  is  assuiled  as  being 
conttary  to  the  evidence  by  appellant  In  bis 
nsslgnmcnts,  and  the  action  of  the  conrt  is 
caUed  in  question  in  overruling  plaintllTs 
special  exception  to  a  part  of  defendant's 
answer  heretofore  set  out,  which  failed  to 
set  forth  the  names  of  the  alleged  creditors 
of  B.  Z.  Powell.  It  is  strenuously  insisted 
that  there  is  no  testimony  in  the  record  upon 
which  the  Jury  could  base  their  verdict  An 
examination  of  the  record  di&doses  as  fol- 
lows: 

J.  Ik  Reese  testified: 

"I  was  acquainted  with  J.  W.  Erwin  during 
his  lifetime.  I  was  acquainted  with  him  about 
as  long  as  I  could  remember  back,  since  I  was 
a  smafl  boy.  I  have  bad  business  with  Mr.  Er- 
win, and  I  have  lived  close  to  Iiim,  and  I  sup- 
pose could  say  we  were  pretty  intimate.  He 
was  an  illiterate  man;  couldn  t  read  or  write. 
Since  I  have  been  knowing  him  he  had  been  a 
farmer  and  stock  raiser  all  the  while.  Of 
course,  he  was  a  man  made  pretty  good  money. 
He  would  loan  his  money  to  people  around, 
and  I  think  his  name  was  uaed  at  Farrsville 
in  the  business  'down  there  for  a  good  long 
while,  since  about  1902;  I  think  it  was  about 
1002  that  I  went  down  there,  and  Mr.  Erwin's 
name  was  there  then.  As  to  what  I  mean  by 
his  name  was  used  at  Farrsville,  will  say  I  went 
there  at  one  time  to  go  into  business  with  Mr. 
Powell.  J.  W.  Erwin's  name  was  used  in  con- 
nection with  a  dry  goods  business  store.  Mr. 
B.  Z.  Powell,  the  plalntieE  in  this  cause,  was  as- 
sociated with  Mr.  Erwin.  I  say  that  Mr.  Ei^ 
win's  name  was  used  at  Farrsville.    His  name 


was  used  in  connection  with  the  store,  mer- 
cantile business.  Mr.  B.  Z.  PoweU  was  asso- 
ciated with  Mr.  Erwin.  When  I  say  Mr.  J.  W. 
Erwin's  name  was  used  there,  I  mean  Mr.  Pow- 
ell signed  name  to  aU  the  business,  and  the 
goods  boxes  all  showed  that  the  goods  come 
there  in  Erwin's  name.  I  went  there  to  go  into 
business  with  Mr.  Powell— Mr.  B.  Z.  Powell. 
That  was  in  1002,  as  well  as  I  remember,  and 
when  I  went  there  Mr.  Powell  and  I  were  to 

fo  into  business  together.  He  was  to  clear  Mr. 
Irwin's  name  up,  give  Mr.  Erwin's  name  back, 
what  he  had  put  up  for  goods  and  clear  up  the 
business,  and  I  was  to  go  in  with  Mr.  PoweU 
in  the  outfit,  and  I  left,  and  Mr.  Powell  didn't 
come  across.     We  bought  the  gin  together.     I 

Said  Mr.  Horger  my  part,  and  he  didn't  pay 
is,  and  I  finally  got  my  money  out  of  it  and 
hiked  'em.  .That  is  about  the  size  of  It,  about 
all  that  I  know.  I  know  just  what  I  told  you 
about  this  transaction.  He  held  onto  Erwin, 
and  he  and  I  didn't  go  into  business.  He  and 
Erwin  went  ahead  with  the  business.  I  said 
that  Mr.  Powell  was  to  clear  up  Mr.  Erwin's 
name.  That  is  what  he  said;  that  he  was  to 
get  Erwin's  land  back  and  go  into  business.  I 
was  to  put  $1,250  in  it,  and  he  was  to  put  $!,• 
250  in  it,  and  that  would  make  $2,500  Uie  way 
he  explained  it  to  me,  and  we  would  have  a  $5,- 

000  credit,  and  we  were  to  buy  the  gin  and  one 
run  the  gin  and  the  other  the  store.  As  to 
whether  or  not  I  knew  the  true  relation  that 
was  existing  there  at  that  time  between  B.  Z. 
PoweU  and  J.  W.  Erwin  with  reference  to  that 
business,  wiU  say  I  did  from  Mr.  PoweU's  talk. 

1  never  had  any  deaUngs  with  Mr.  Erwin  at  alL 
As  to  what  Mr.  Powell  told  me  with  reference 
to  that,  wiU  say  I  was  to  come  in  there  as  a 
partner,  and  Erwin  was  to  go  out,  and  I  don't 
see  why  that  didn't  kinder  clear  up  the  sitaa- 
tion.  He  didn't  have  anything  to  do  with  the 
husiness,  the  way  I  understood  it,  but  I  didn't 
hear  him  say  that  Erwin  didn't  have  anything 
to  do  with  it.  He  was  to  clear  np  Mr.  Erwin's 
name  and  nve  him  his  land  back.  He  had  been 
using  Mr.  Erwin's  name  purchasing  goods,  and 
had  his  land  up  in  purchasing  goods,  and  I 
have  heard  Mr.  Erwin  say  himself.     •     •     • 

"WeU,  I  signed  some  kind  of  docummt  for  Mr. 
Powell  when  I  left  there.  I  couldn't  tell  you 
to  save  my  life  what  it  was.  It  was  a  sale  to 
the  stuff  I  didn't  own,  to  the  store.  He  wrote 
up  the  document,  and  he  gave  me  my  money 
back  that  he  had  shipped  my  cotton  for,  and  I 
signed  him  a  document  for  the  sale.  I  couldn't 
tell  the  amount  it  was,  and  I  never  got  any 
pay  for  it.  It  was  just  a  document,  sale  of 
some  kind.  I  got  my  money  back.  I  stated 
that  Mr.  Powell  was  to  clear  up  the  land  and 
give  Erwin  his  name  and  land  back.  As  to 
whether  or  not  there  was  anything  said  there  by 
Mr.  Powell  as  to  whether  or  not  Mr.  Erwin 
really  owned  any  interest  in  the  business,  wiU 
say,  by  me  selling  it  to  Mr.  PoweU,  I  doa't 
think  Mr.  Erwin  owned  it.  I  sold  Mr.  Erwin 
Mr.  Powell's  stuff,  or  I  sold  Mr.  PoweU  Mr. 
Erwin's  stuff,  I  d<ni  t  remember  that  he  said  it  be- 
longed to  him  or  whether  it  b^onged  to  Erwin ; 
it  shows  clean  enough  right  there.  As  to  wheth- 
er or  not  I  was  in  partnership  there  awhile 
with  Mr.  Powell,  wUl  say  I  went  there  to  go 
into  business  wilji  him.  I  stayed  in  the  store 
there  awhUe.  I  did  not  recognise  Mr.  Erwin 
as  connected  with  that  business  at  that  time.  I 
never  did  see  Mr.  Erwin  there,  although  the 
business  had  been  run  in  his  name.  Aa  to 
whether  or  not  Mr.  PoweU  ever  gave  back  Mr. 
Erwin  bis  name  within  my  knowledge,  will  say 
it  kinder  seems  to  me  at  one  time  the  business 
was  run  in  Mr.  PoweU's  name  later  on  after 
that,  while  I  am  not  sure.  I  was  in  and  out, 
and  paid  no  more  attention  after  I  got  out 
from  there.  I  had  business  somewhere  else,  and 
I  hardly  ever  visited  there.  I  don't  know  wheth- 
er Mr.  PoweU  ever  gavs  Mr.  ESrwia  his  land 
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tMM^  or  not  If  tbat  buriness  waa  run  in  J.  W. 
ISrwin's  name  while  I  waa  away,  it  was  run  in 
hia  name  np  until  his  death.  I  was  in  Okla- 
homa, you  taiow,  and  stayed  a  year  or  two  at  a 
time,  and  I  don't- know  jnst  what  h^pened 
while  I  was  gone.  It  was  run  in  J.  W,  Erwin's 
name  all  the  time  that  I  know  about  I  came 
back  here  the  last  time  about  seven  years  a^a 
As  to  whether  or  not  it  waa  being  run  in  J.  W. 
Krwin's  name  at  that  time,  will  say  I  am  sure 
it  waa,  but  to  say  positively  I  can't  because  I 
didn't  go  there,  but  I  know  a  little  later  on  it 
was  bMSinse  me  and  Mr.  Brwin  were  talking 
about  it  I  think  it  was  a  little  after  the  bum 
down  there  1  was  talking  to  Mr.  Erwin.  I  am 
talking  about  the  last  bom  that  happened  at 
Farrsville.     I  think  more  than  one  happened. 

"I  stated  a  while  ago  that  it  was  run  in  J.  W. 
Erwin's  name  a  little  later  on  after  I  came 
back  here,  I  visited  Farrsville  after  I  came 
back.  I  have  bought  goods  there.  I  don't  be- 
lieve I  bought  any  there  since  I  came  back.  As 
to  whether  or  not  I  ever  noticed  the  name  of  J. 
W.  Erwin  on  any  goods  boxes,  anything  of  that 
kind  since  I  came  back,  will  say  my  business 
wasn't  at  the  store  when  I  would  go  there,  and  I 
never  paid  that  attention.  I  couldn't  say  that  I 
saw  any  goods  boxes.  I  did  not  see  J.  W.  Er- 
win in  the  store,  managing  the  store,  taking  any 
part  in  it  Mr.  Powell  and  Mr.  Jim  PoweU 
was  clerking  in  the  store  when  I  was  there, 
some  later  years  of  the  store's  life.  Mr.  B.  Z. 
Powell  was  clerk  there  at  the  time  I  proposed 
to  go  in  partnership.  Mr.  J.  T.  Powell  fitet  be- 
gan work  there  as  a  salesman  maybe  a  year, 
something  like  that,  before' it  burned  up;  It 
seems  to  me  he  was  salesman  there  that  long. 
He  was  there  a  year  or  so,  something  like  that; 
I  am  not  positive  aix>nt  that 

"I  never  heard  B.  Z.  Powell  say  anything 
about  the  note  that  is  being  sued  on  here.  I 
never  did  hear  J.  W.  Brwin  say  anything  about 
this  note,  J.  W.  £}rwin  was  not  present  there 
at  Farrsville  when  I  proposed  to  go  into  part- 
nership there.  My  dealings  were  altogether 
with  B.  Z.  Powell.  I  never  made  any  proposi- 
tion to  Mr.  Erwin  to  go  into  partnership  with 
him,  and  he  never  made  any  proposition  to  me 
to  go  into  partnership  with  him;  yet  hia  name 
was  being  used  there  in  that  business.  I  did 
not  consult  him  about  the  business  at  alL  Mr. 
B.  Z.  PoweU  was  assuming  to  act  there  and  to 
sell  me  an  interest  in  that  business,  and  he  did 
agree  to  sell  me  an  interest  in  it.  If  he  men- 
tioned the  fact  that  Mr.  Erwin  had  any  inter- 
est, any  real  interest,  in  the  store,  it  is  out  of 
my  recollection.  If  he  ever  mentioned  Mr.  Er- 
win owning  any  interest  in  it,  I  don't  remem- 
ber it  I  don't  think  be  stated  to  me  whether 
or  not  he  did.  If  he  did,  it  is  out  of  my  mem- 
ory. Mr.  Powell  was  acting  alone  in  the  trans- 
action with  me.  I  never  saw  Mr.  Erwin,  I 
don't  think,  while  I  was  at  Farrsville,  and  I 
was  there  some  couple  of  months,  I  reckon, 
something  like  that 

"I  have  heard  J.  W.  Erwin  make  declarations 
or  admissions  with  reference  to  that  mercantile 
busineas  out  there  at  Farrsville.  I  have  heard 
him. talk  about  tlie  business.  One  occasion  very 
fresh  on  my  memory  was  since  I  came  back 
from  Oklahoma.  He  came  to  my  house.  We 
had  a  little  business  together,  and  that  was  the 
time  that  I  remember  so  well  about  hearing  him 
talk  about  it  Tliat  was  the  year  before  Gilmer 
built  this  mill  here.  I  worked  here  the  year 
they  buUt  that  and  that  was  the  year  before. 
I  am  not  certain  about  the  time.  I  remember 
the  time  the  store  was  burned  the  last  time.  I 
will  tell  youj  it  was  after  the  land  was  Io«t 
because  that  is  what  he  was  talking  about 

"This  matter  that  I  have  testified  about  with 
reference  to  my  buying  an  interest  in  the  store 
there  happened  along  abont  1902,  I  think.  It 
was  someiHiere  in  tliat  ndghiwrhood.  If  that 
boaiaaM  there  was  nm  in  tlw  name  at  J.  W. 


Erwin  &  Co.  at  that  time,  I  never  knew  any- 
thing about  it.  I  will  tell  you  that  over.  Now, 
you  talk  about  me  buying.  I  didn't  buy.  Yes; 
I  went  there  to  go  into  business  with  Mr.  Pow- 
ell. Mr.  Powell  had  my  money  in  his  posses- 
sion. It  was  cotton  money,  and  I  was  going  to 
let  that  go  in  as  my  part  of  the  business  when 
we  bought  goods.  Mr.  Powell  and  I  were  going 
into  business  at  that  time  together.  As  to 
whether  or  not  Mr.  Powell  was  trying  to  put  his 
business  in  my  name  to  hide  it  from  anybody, 
will  say  he  was  to  clear  Mr.  Erwin  up.  Mr. 
Powell  and  I  were  going  into  business  together. 
We  hadn't  selected  any  name.  Mr.  Powell  paid 
me  the  money  back,  and  I  withdrew  and  had 
nothing  else  to  do  with  the  business. 

"These  transactions  that  I  have  been  testify- 
ing abont  were  all  prior  to  1910.  I  said  that 
Mr.  Jim  Powell,  along  about  a  year  before  the 
store  burned,  was  in  there.  I  have  seen  him  in 
the  store,  and  at  that  time  I  suppose  the  busi- 
ness was  conducted*  in  the  name  of  J.  W.  Erwin. 
I  wasn't  in  the  store.  That  was  my  nnder- 
standing. 

"I  stated  a  wMle  ago  that  Brwin  wasn't  men- 
tioned in  the  transactions  between  Mr.  PoweU 
and  myself  at  all.  My  transactions  were  vritli 
Mr.  Powell.  I  had  nothing  to  do  with  Erwin, 
and  if  the  other  was  admissible,  I  could  tell 
you  what  I  asked  Erwin  afterwards.  I  don't 
know  how  much  money  I  had  let  Mr.  Powell 
have.  I  haven't  got  it  counted  up.  It  was 
quite  a  little  sum,  though.  I  think  I  had  about 
?1,000  or  $1,300  tied  up  down  there.  I  had 
about  $1,700  tied  up  with  Powell  and  Horger 
together.  The  reason  I  didn't  go  into  partner- 
ship with  Mr.  PoweU  was  because  Mr.  Powell 
never  did  come  up  with  his  part  He  put  me 
off  from  time  to  time  until  he  could  seU  tbe 
cotton  and  get  straight.  That  was  what  he 
was  working  at  to  get  money  enough  to  pay 
him  out  of  debt,  to  get  Mr.  Erwin's  name  and 
land  back,  and  we  would  go  into  business.  We 
were  to  be  equal  partners. 

J.  B.  BovreU  testifies: 

"My  name  is  J.  B.  Howell,  and  I  Uve  here 
at  East  Jasper.  I  have  been  in  tbe  merchan- 
dise business  nearly  aU  the  time  since  1901 
or  1902.  During  that  time  I  merchandised  part 
of  the  time  at  Rogan  and  part  of  tbe  time 
here.  I  think  I  started  to  merchandising  at 
Rogan  in  1901.  I  am  not  sure  of  that  now; 
it  might  have  been  in  the  spring  of  1902,  but 
I  think  it  waa  in  1901.  I  did  not  move  my 
business  fr<»u  Rogan  to  Jasper.  I  sold  out 
that  business  and  boui;bt  one  here.  That  was 
in  1903.  I  have  been  in  the  business  most  all 
tbe  time  since.  I  liave  sold  goods  to  the  mer- 
cantile concern  at  Farrsville  that  was  running 
in  the  name  of  J.  W.  Erwin.  My  recollection 
is  that  we  sold  some  goods  to  J.  W.  Erwin 
at  RoganviUe.  I  don't  know  how  often.  I  sold 
some  goods  to  that  concern  since  I  came  to 
Jasper.  As  to  whether  I  dealt  with  J.  W. 
Erwin  or  with  B.  Z.  PoweU,  will  say  J.  W. 
Erwin  was  the  style  of  tne  firm,  I  think.  I 
don't  know  anytliing  about  whether  he  was  the 
real  owner  of  the  business  or  not.  I  think  B. 
Z.  PoweU  paid  me  for  those  goods.  As  to 
whether  B>y  dealings  were  with  B.  Z..  Powell 
or  with  J.  W.  Erwm,  wiU  say  I  done  business 
with  B..Z,  Powell  in  J.  W.  Erwin's  name,  is 
the  way  I  understood  it  That  was  while  I 
was  in  business  out  here  at  East  Jasper.  I 
understood  that  B.  Z.  PoweU  was  running  the 
business.  Tbe  way  I  understood  it  Mr.  B.  Z. 
PoweU  made  the  purchases  in  the  name  of  J. 
W.  Erwin  for  the  J.  W.  Erwin  business  out  at 
FarrsviUe.  I  understood  that  Mr,  Powell  was 
running  the  business.  As  to  whether  or  not  I 
remember  the  time  that  Mr.  Erwin's  business 
at  FarrsvUle  was  destroyed  by  fire,  will  say 
I  understood  that  they  got  burned  out  there. 
I  don't  believe  I  remember  the  circumstances 
of  Mr.  EJrwin  attempting  to  coUect  his  fire  in- 
•orance  and  having  me  to  make  some  dupUcate 
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invoices  for  goods  pordiased  from  me  in  order 
to  make  his  proof  of  loss  with  the  insurance 
company.  It  seems  like  there  was  somethinK 
done,  but  I  couldn't  say  about  that.  As  to 
whether  or  not  I  have  any  recollection  of  B. 
Z.  Powell  making  application  to  me  for  any 
invoices  or  any  evidence  in  a  claim  for  insur- 
ance for  destruction  of  that  business  out  there 
by  fire,  will  say  I  remember  B.  Z.  Powell  was 
out  there,  and  we  had  some  conversation  about 
it,  but  I  don't  know  what  was  done;  I  don't 
remember.  That  was  with  reference  to  that 
fire  insurance.  I  beard  him  say  something 
about  the  insurance  business,  about  his  trying 
to  collect  insurance  from  somebody;  I  suppose 
it  was  from  the  fire  insurance  company;  but, 
if  he  got  anypapers  tram  me,  I  don't  remember 
it.  Mr.  J.  W.  Erwin  never  called  on  me  for 
any. papers  or  any  information  in  a  claim  for 
fire  iiisuronce  that  he  had  that  I  remember  of. 
I  continued  to  sell  that  concern  goods  after 
I  moved  to  Jasper.  I  don't  remember  when 
was  the  last  time  that  I  sold  them  any  goods. 
My  recollection  is  I  sold  them  goods  as  long 
as  they  were  in  business  out  there.  I  think 
I  sold  them  goods  up  until  the  time  the  store 
was  destroyed  by  fire.  B.  Z.  Powell  paid  me 
for  the  last  goods  I  sold  them.  I  think  B.  Z. 
Powell  was  running  the  business  out  there.  I 
don't  think  I  ever  sold  J.  W.  Erwin  any  ^oods 
on  a  credit  out  there.  He  didn't  do  business 
with  me  at  alL  I  don't  think.  I  didn't  run  any 
account  with  nim,  I  am  pretty  sure,  that  Is, 
private  account.  I  done  bntiness  with  B.  Z. 
Powell  in  the  name  of  J.  W.  Erwin,  is  the 
way  I  understood  it  As  to  whether  or  not 
J.  W.  Erwin  ever  purchased  from  me  in  person 
goods  for  the  store  at  FarrsvilleiWill  sav  all 
the  goods  that  was  sold  to  J.  W.  Erwin,  I 
think,  went  to  Farrsville.  I  never  did  sell  J. 
W.  Eirwin  in  person  any  goods  for  the  Farrs- 
ville store.  I  don't  know  whether  in  the  mer- 
cantile business  it  is  a  custom  in  some  places 
that  clerks  in  charge  of  the  business,  who  don't 
own  the  business,  purchase  goods  for  that  busi- 
ness and  transact  the  business  of  the  concern 
or  not.    I  don't  know  about  that." 

Jack  Bishop  testified  as  follows: 

"I  live  about  11  miles  northeast  of  here  at 
what  they  call  Harrisburg.  *  *  *  I  have 
been  living  in  Jasper  county  about  64  years. 
•  •  •  I  was  acquainted  with  J.  W.  Erwin, 
who  is  now  dead.  I  have  been  raised  with 
him.  I  was  intimately  acquainted  with  him. 
We  lived  within  about  two  miles  and  a  half 
of  each  other.  Mr.  Erwin  died  this  past  April 
was  a  year  ago,  sometime  along  in  April,  1914. 
A  short  time  before  Mr.  Erwin's  death  I  saw 
him  and  B.  Z.  Powell  talking  together  at  Farrs- 
ville. I  saw  them  together  about  a  month  or 
six  weeks,  or  maybe  two  months,  before  his 
death,  at  Farrsville.  I  went  there  to  mill,  and 
I  stopped  at  the  end  of  them  old  logs  where 
they  rolled  them  in  to  saw  up  and  took  off 
my  meal,  or  some  of  the  rest  of  them  got  it. 
I  don't  know  whether  I  carried  it  in  or  some 
of  the  rest  of  them.  And  Julius  come  there 
and  set  down  by  me.  I  set  down  there  on 
them  logs.  When  I  say  'Julius,'  I  mean  Mr. 
ESrwin.  Julius  Erwin  set  down  there  by  me 
and  was  gritting  his  teeth.  As  to  whether  or 
not  I  bad  seen  Mr.  Erwin  and  Mr.  Powell 
talking  together  before  he  came  there,  will  say 
I  don't  know  whether  they  were  talking  or  not, 
but  they  were  together ;  they  were  out  a  piece, 
40  or  oO  yards,  and  I  couldn't  hear  anyuing. 
They  didn't  remain  at  that  place  but  a  litue 
bit  before  Mr.  Erwin  came  and  sat  down  by 
me.  I  just  had  rode  up  and  set  down  there 
on  a  log.  I  don't  know  whether  I  carried  my 
com  in  or  whether  some  of  them  did,  I  don't 
remember  about  that,  but  it  wasn't  more  than 
two  or  three  minutes  until  Julius  came  and 
set  down  by  me  on  that  log.  Mr.  Powell  was 
talking  to  some  of  them  out  there,  some  of  the 
black  ones  or  some  of  them;    I  never  noticed 


who  he  was  talking  to.  I  didn't  see  Mr.  Pow- 
ell and  Mr.  Erwin  together  but  two  or  three 
minutes  t>efore  Julias  came  and  sat  down  by 
me.  I  just  had  come  and  got  down  and  taken 
off  my  sack  of  com.  They -were  standing  talk- 
ing right  out  in  front  of  the  store.  I  reckon 
they  were  talking  to  one  another:  they  were 
standing  there.  I  say  that  Mr.  Erwin  came 
and  sat  down  by  me-  on  a  log  right  in  front 
of  the  old  grist  mill.  As  to  what  Mr.  Erwin's 
appearance  was  when  he  came  and  sat  down 
by  me  on  that  log,  will  say  he  was  gritting  his 
teeth,  and  I  sorter  pushed  from  him.  I  didn't 
know  what  was  the  matter.  I  thought  he  was 
mad  or  something;  he  was  gritting  liis  teeth; 
and  I  asked  him  what  was  the  matter,  and  he 
said.  *  *  *  At  that  time  Mr.  Powell  walked 
right  along  by  the  end  of  the  log  going  into 
the  grist,  and  Julius  grabbed  his  knife.  Mr. 
Powell  was  at  the  end  of  the  log,  16  or  20 
feet  away.  I  don't  know  whether  he  heard  it 
or  not  Anyhow,  Julius  got  his  knife,  and  I 
caught  it,  and  said,  'You  are  old  and  wore 
out  anyhow,'  and  he  said.  •  •  •  Well,  he 
come  and  set  down  by  me  on  a  log,  and  was 
gritting  his  teeth,  and  I  asked  him  what  was 
the  matter.  Well,  he  opened  his  knife,  and  I 
grabbed  it,  and  I  says,  "That  won't  do,  yon 
are  too  old  to  be  fightmg  now,'  and  I  just  took 
his  knife  and  shut  up,  and  I  gave  it  back  to 
him  after  a  while.  l%at  was  the  end  of  it 
He  started  to  go  in  the  millhouse  with  his 
knife,  and  I  wouldn't  let  him.  Be  started  to 
go  right  on  in  the  millhouse  with  his  knife 
open,  and  I  wouldn't  let  him.  I  took  it  away 
from  him.  Mr.  Powell  had  gone  into  the  mill- 
house.  He  was  in  the  millhouse  at  that  time. 
As  to  whether  or  not  Mr.  Elrwin  had  the  ap- 
pearance of  a  man  who  waa  an^ry,  will  say 
be  was  gritting  his  teeth  and  cursing.  Mr.  Er- 
win and  I  then  went  on  back  togetber  np  to 
the  forks  of  the  road.  He  went  home  when  I 
did.  When  I  got  my  meal,  I  went  on  home. 
He  didn't  have  any  meal.  I  got  Mr.  EVwin's 
knife  away  from  him  right  there.  I  took  it  out 
of  his  hand.  It  was  just  half  open.  When  I 
got  hold  of  it,  I  didn't  let  him  open  it  I  ahat 
it  back.  I  took  it  awa^  from  nim  before  be 
tp>t  it  entirely  open.  I  just  grabbed  his  hand 
and  shut  it  back,  and  took  it  out  of  his  hand. 
I  gave  it  back  to  him  when  we  separated  at 
the  foriu  of  the  road.  I  forgot  it,  and  had  to 
come  back  about  100  yards  and  give  it  to  him. 
I  liked  to  have  carried  it  on  home  with  me. 
At  the  time  Mr.  Erwin  put  his  band  in  his 
pocket  and  got  his  knife  he  was  sitting  down 
on  a  log  right  by  me,  with  his  feet  hanging 
off.  He  got  up  on  his  feet  then  and  started 
straight  towards  the  millhouse  door.  Mr.  Er- 
win did  not  get  red  in  the  face.  He  waa  kind 
of  pale  just  before  he  died.  He  never  was  as 
red  as  I  am  now.  I  don't  know  whether  there 
was  anybody  else  there  besides  me  and  Mr.  Ei^ 
win  and  Mr.  Powell  on  this  occasion  I  am  tes- 
tifying about  or  not  I  didn't  notice  anybody 
else  there  except  us  three.  I  said  that  might 
have  been  six  weeks  or  two  months  before  Mr. 
Erwin  died.  I  saw  him  once  after  that  before 
he  died.  I  saw  him  after  that  over  there  at  the 
crossroads  between  here  and  home.  We  met 
where  the  roads  cross.  I  don't  recollect  wheth- 
er I  bought  anything  that  day  while  I  was  out 
there  at  Farrsville  or  not  That  was  after  the 
store  was  burned  there  at  Farrsville.  There 
was  two  stores  there,  though,  then.  Westbrooka 
had  one,  and  there  was  a  litUe  one  there  that 
Bloodsworth  put  up  or  some  old  man.  I  am 
not  in  the  habit  of  trading  at  Farrsville. 
Sometimes  I  would  get  a  little  tobacco  or  some- 
thinir  there,  going  to  mill.  I  used  to  trade  with 
B.  Z.  Powell  there  a  long  time  ago.  I  haven't 
traded  with  him  though  in  the  last  eight  or 
ten  years.  I  generally  go  whenever  the  meal 
would  give  out,  not  every  time  then;  I  don't 
know ;  maybe  once  a  month,  or  hardly  that 
often,  and  I  hauled  my  cotton  th««  in  the 
faU.    I   never   had    a   caavaiaatiaa   witk   Mr. 
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Powell  about  what  occurred  when  Julias  Br- 
win  and  I  were  aittmg  on  the  log.  I  never  did 
tell  him  anjrthinK  about  it,  and  he  never  laid 
anything  to  me  about  it.  I  don't  know  that 
I  saw  nim  after  that  until  I  saw  him  while 
Julius  was  dead.  I  was  not  present  when  Mr. 
Brwin  died.  Mr.  Mattoz  ana  I  were  the  first 
two  white  people  there  after  he  died.  Mr.  B. 
Z.  Powell  came  there  after  I  n>t  there.  I  don't 
know  how  long  he  remained  there.  I  don't 
know  when  he  left  I  might  have  left  before 
he  did;  I  don't  remember.  It  was  early  in  the 
morning  when  I  got  there.  I  reckon  mavbe 
8  o'clock.  I  don't  remember  what  time  of  day 
it  was  when  Mr.  Powell  arrived  there.  It  is 
6  or  7  miles  from  where  Mr.  Powell  lived  to 
where  Mr.  Ehrvrin  died.  He  was  just  there 
bumming  around.  As  to  whether  or  not  I  saw 
him  in  the  house,  will  say  I  think  he  was  the 
first  one  that  asked  me  to  shave  Julius.^  I 
think  that  was  about  the  first  I  noticed  of  him. 
I  don't  know  what  time  I  left  there.  It  was 
sometime  in  the  evening.  I  don't  know  what 
time  Mr.  Powell  left  Old  man  Kinaaw,  Mr. 
Mattox,  myself,  Mr.  Powell,  B.  Z.,  Hancock, 
Mr.  Seale,  and  Mr.  Steward  were  In  and  around 
Mr.  Krwin's  house  the  day  that  I  was  there. 
I  don't  know  who  else  was  there.  There  were 
several.  •  *  *  There  was  an  inquest  held 
over  his  body  that  day.  It  was  held  by  Mr. 
Steward.  I  don't  know  how  long  it  was  after 
that  before  I  went  to  Mr.  Erwin's  house  again. 
I  think  Mr,  Erwin  was  buried  the  next  day 
I  didn't  go  to  the  burying.  I  reckon  they 
buried  him  next  day  over  about  Burkeville 
somewhere.  I  didn't  go  to  the  funeral,  and  I 
don't  know  who  was  present  on  that  day." 

George  Stephenson  testified: 

"I  live  down  near  Deweyville,  in  Newton 
county.  I  have  lived  in  this  county.  I  held 
the  sneriffs  office  in  this  county.  I  was  ac- 
quainted with  Mr,  J.  W.  Erwin,  who  is  now 
dead.  I  don't  know  when  I  first  became  ac- 
quainted with  him.  I  was  acquainted  with  him 
a  good  long  time,  but  I  don't  remember  Just  the 
exact  time  that  I  met  Mr.  Erwin.  I  remember 
being  at  Farrsville  during  the  year  1907  or 
1006;  I  won't  say  for  sure  which.  I  did  not 
get  acquainted  with  Mr.  Brwin  during  that 
year.  I  was  acquainted  with  him  before  then. 
The  first  time  that  I  remember  meetine  Sir. 
Erwin  I  think  I  met  him  here  at  court  during 
the  time  that  I  was  working  tot  Mr.  Jim  Brown 
as  deputy  sheriff.  That  was  the  first  time  I 
erver  met  him.  I  couldn't  tell  yon  what  year 
that  was.  I  can't  remember  Just  exactly  when 
it  was.  It  was  along  about  that  time  or  a 
little  before,  possibly  a  year  before.  I  know 
Mr.  B.  Z.  Powell.  I  have  known  Mr.  Powell 
a  long  time,  that  is,  just  knowing  him  when 
I  see  him,  possibly  as  long  as  I  bavts  Mr.  Br- 
win or  longer.  I  remember  the  first  time  I 
ever  went  to  Mr.  Erwin's  house.  That  was 
either  in  1907  or  1908;  my  recollection  is  it 
was  along  the  last  days  of  April  or  the  first 
of  May,  Ui  1907  or  1908.  My  business  there 
was  buying  cattle.  I  bought  some  cattle  from 
Mr.  Erwin  on  that  occasion.  Joe  Powell  went 
with  me  on  that  occasion.  I  suppose  Joe  Pow- 
ell is  related  to  B.  Z.  Powell;  I  don't  know. 
I  am  not  positive  whether  I  stayed  all  night 
at  Mr.  Erwin's  house  on  that  trip  or  not  I 
either  stayed  all  night  at  his  house  or  at  Mr. 
George  Bishop's;  I  am  not  iwsitive  which. 
As  to  when  I  was  next  there,  will  say  I  went 
from  there  on  to  Burkeville,  and  then  to  his 
house.  I  can't  remember  the  dates  that  I  was 
there  after  that.  I  had  a  conversation  some- 
what with  Mr.  B.  Z.  Powell  in  reference  to 
that  business  at  Farrsville,  his  connection  with 
J.  W.  Erwin,  or  J.  W.  Erwin's  connection  with 
that  business.  About  all  the  conversation  I 
ever  bad  wit&  Mr.  Powell  was  when  I  came 
there  to  gather  the  cattle  out  here  at  the  old 
Erwin  place.  Mr.  Powell  came  there  to  see  me. 
Ibat  is  the  place  where  tbay  told  mt  Mr.  Bf 


win  died.  It  was  the  place  where  J.  W.  Erwin 
was  living  when  he  died.  I  don't  remember  the 
exact  date  that  was.  It  was  after  Mr.  Er- 
win's death,  but  I  don't  remember  the  exact 
date.  It  was  a  week  or  two  weeks  after  his 
death.  Mr.  Cnrtis  Erwin,  and  I  think  Pole 
Ehrwin,  a  colored  boy,  were  present  on  that 
occasion;  that  is,  they  were  there  about  the 
place.  I  don't  know  that  I  remember  any  one 
else  that  was  there.  I  said  Mr.  Curtis  Erwin 
was  there.  I  mean  W.  O.  Erwin,  the  defend- 
ant in  this  case.  Understand,  they  were  pres- 
ent there  at  the  place.  They  were  not  present 
when  we  were  talking.  That  conversation  oc- 
curred out  there  in  front  of  the  house,  about 
the  wagon  shed.  As  to  how  long  Mr.  Powell 
and  I  were  engaged  in  that  conversation,  will 
say  I  guess  we  sat  and  talked  possibly  four  or 
five  hours,  something  like  that  It  would  be 
hard  tot  me  to  say  exactly  how  long  we  talked. 
I  wasn't  paying  special  attention  at  the  time. 
We  were  sitting  down  reasonably  close  togeth- 
er. I  believe  we  were  in  a  wjigon  part  of  the 
time,  and  part  of  the  time  we  were  sitting 
down  right  on  the  ground.  As  to  who  began 
that  conversation,  will  say  Mr.  Powell  came 
out  there  to  see  me.  There  was  some  things 
said  about  the  business  connections  between  him 
and  Mr.  J.  W.  Erwin.  It  has  been  two  years 
ago,  and  it  would  be  a  hard  matter  for  me  to 
say  just  what  was  said  in  that  conversation. 
It  would  be  sorter  hard  for  me  to  say  just 
how  it  commenced  and  how  it  ended.  Mr.  Pow- 
ell came  ont  there  to  see  me  in  regard  to  the 
cattle  that  I  went  there  to  gather,  and  made 
some  suggestions  to  me  in  regard  to  the  Er- 
win buraness  in  general.  About  the  substance 
of  it  was  that  he  wanted  me  to  assist  him 
or  let  him  assist  me  in  arranging  the  business. 
He  said  he  would  go  in  with  me  and  assist 
me,  that  he  saw  where  we  could  make  some 
money  out  of  it  I  suppose  he'  had  reference 
to  the  cattle  of  the  Erwin  estate.  That  was 
what  I  was  interested  in.  Mr.  Powell  and  I 
were  a  short  distance  away  from  the  other 
parties  who  were  there  when  we  had  this  con- 
versation. He  made  the  suggestion  to  me  that 
he  would  go  in  with  me  and  skin  the  Erwin 
estate  for  all  the  money  and  stuS  we  could. 
He  said  he  thought  we  could  do  it  very  easily. 
He  did  not  state  to  me  directly  how  he  thought 
we  could  do  it  It  would  be  a  hard  matter  for 
me  to  go  into  details  of  all  that  was  said, 
for  I  can't  remember  exactly.  Of  course,  he 
explained  some  incidents  of  the  business  trans- 
actions heretofore,  and  tbeir  insurance  business, 
and  burn-outs,  and  one  thing  and  another.  He 
said  he  had  some  insurance  on  the  store  when 
it  burned  out  there,  and  he  had  got  $500  of  the 
insurance,  and  would  have  got  all  of  it  if  Mr. 
Westbrooks  hadn't  reported  him.  He  said  he 
didn't  treat  him  right  and  reported  him.  It 
hadn't  been  over  a  year,  possibly  two  years,  be- 
fore that  that  the  store  had  been  burned.  I 
don't  remember  exactly.  In  fact  1  don't  know 
anything  about  when  the  store  burned.  All  I 
know  is  what  I  beard  about  the  store  burning. 
"Another  thing  that  Mr.  Powell  mentioned  in 
that  conversation  was  in  regard  to  the  land, 
some  land  that  he  said  he  and  Mr.  Erwin  had 
had  up  as  collateral  for  merchandise.  He  said 
he  had  the  land  back,  or  his  son,  Mr.  Will  Pow- 
ellf  had  it  back.  He  did  not  say  that  he  had 
the  land  back  for  his  son.  My  understanding  of 
the  conversation  was  that  the  land  belonged  to 
him  and  Mr.  Will  Powell.  There  was  some- 
thing said  about  the  land  having  belonged  to 
Mr.  Erwin.  He  told  me  the  land  belonged  to 
Mr.  E]rwin  that  they  had  had  u^  as  collateral 
for  merchandise.  There  was  nothing  said  in  tlie 
course  of  that  conversation  about  this  note  that 
is  being  sued  on  here.  He  never  intimated  to  me 
that  he  had  the  note  or  anything.  Mr.  Powell 
never  said  anything  to  me  about  having  any  note. 
He  said  that,  if  I  didn't  assist  him,  that  was  the 
only  shot  that  he  had  to  get  anything  out  of 
the  Brwin  estate.    I  did  not  assist  him,  and  he 
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didn't  aaalst  me.  I  don't  remember  Jnst  exact- 
ly what  I  did  tell  him,  but  I  never  did  tell  him 
that  I  wonld  assist  him  in  his  proposition  to 
clean  up  the  E^rwin  estate.  When  be  left  me, 
he  asked  me  if  be  had  better  come  back  the 
next  day,  and  I  told  him  I  didn't  know  that  it 
was  really  necessary.  Then  he  insisted  on  my 
going  to  see  him;  asked  me  if  I  was  going  to 
come  out  there.  My  recollection  is  that  I  told 
him  I  might  come  the  next  day.  When  I  told 
him  that  I  didn't  have  any  idea  of  goin^,  and 
didn't  go.  I  never  did  go.  Mr.  Powell  did  not 
say  anything  to  me  on  that  occasion  abont  J. 
W.  Erwin  being  indebted  to  him.  The  nature 
of  his  conversation  was  that  the  indebtedness 
was  considerably  the  other  way.  Well,  he  told 
me  that  Mr.  Erwin  bad  furnished  him  the  land 
to  put  up  for  merchandise,  and  that  he  had  lost 
Mr.  Erwin's  land;  that  is,  Erwin  had  lost  it, 
but  he  hadn't:  that  he  and  his  son,  Mr.  Will 
Powell,  had  It.  I  couldn't  hardly  tell  you 
whether  there  was  anything  said  about  his  ow- 
ing Mr.  Erwin  anything  outside  of  that  or  not, 
because  I  had  been  talked  to  by  other  parties, 
at  least  by  Mr.  Erwin,  until  I  understood  the 
situation  thoroughly  myself,  and  I  don't  remem- 
ber that  be  said  how  much  he  owed  Mr.  Erwin 
or  anything  to  that  effect.  As  to  whether  or 
not  he  said  that  be  owed  Mr.  Erwin  anything, 
will  say  he  left  the  impression  with  me  that  he 
did.  Well,  that  is  my  understanding.  Well,  he 
told  me  of  the  land,  and  mentioned  other  things 
that  he  got  from  Mx.  Erwin  that  he  never  re- 
turned. Of  course,  he  never  said  he  directly 
owed  it  to  Mr.  E^win.  I  would  consider,  if  I 
had  got  this  stuff  and  hadn't  returned  it,  that 
I  owed  it.  He  didn't  come  right  out  and  tell  me 
that  he  owed  Mr.  Erwin.  He  said  that  Mr.  Eh:- 
wln  did  not  owe  him.  He  said  Mr.  Erwin 
never  owed  him  anything,  and  the  only  shot  he 
had  to  get  anything  more  out  of  the  E}rwin  es- 
tate was  through  me  and  through  the  cattle 
proposition.  I  said  this  conversation  occurred 
shortly  after  Mr.  Erwin's  death  at  the  place 
there.  That  was  when  I  went  there  to  gather 
the  cattle.  I  said  a  while  ago  that  Mr.  Powell 
suggested  to  me  or  tried  to  get  me  to  co-operate 
with  him  In  skinning  the  Erwin  estate.  He 
told  me  how  he  wanted  to  do  that.  Of  course, 
I  held  a  bill  of  sale  to  the  cattle,  and  he  said 
if  I  would  divide  up  with  him  he  would  come 
in  with  me  and  we  would  get  that  much  out  of 
it ;  in  other  words,  he  was  trying  to  get  me  to 
give  him  some  of  my  cattle.  As  to  whether  or 
not  that  wouldn't  skin  the  Erwin  estate  very 
much,  will  say  that  is  the  way  I  figured  it.  He 
talked  sorter  like  he  had  something  else  in  sight 
besides  the  cattle.  In  a  way  he  was  trying  to 
get  me  to  divide  up  the  cattle  with  him.  I 
would  consider  that  I  would  have  been  skinned 
to  a  certain  extent  I  don't  know  what  else  he 
had  in  sight  that  belonged  to  the  Erwins.  If 
I  had  given  up  the  cattle,  that  would  have  come 
from  me,  and  not  from  Erwin.  There  was  so 
much  said  in  regard  to  noted  and  transactions 
until  it  would  be  a  hard  matter  for  roe  to  tell 
you  exactly  what  be  said  about  it.  As  to  wheth- 
er or  not  he  liad  a  mighty  weak  excuse  for  bis 
claim  against  the  EIrwin  estate  from  the  con- 
versation, he  bad  with  me,  will  say  that  is  ^e 
way  it  appeared  to  me.  I  couldn't  tell  you 
whether  the  Erwin  estate  has  got  much  assets 
on  hand  or  not;  I  don't  know.  I  had  bought 
these  cattle  from  Erwin  before  he  died,  and  1 
was  up  there  to  gather  them.  It  is  a  fact  that 
Mr.  Powell  afterwards  sued  me  for  these  cattle, 
and  I  got  judgment  for  them  in  the  district 
court  of  Newton  county.  The  suit  is  now  on 
appeaL  I  liad  paid  Mr.  J.  W.  Erwin  for  those 
cattle  at  that  time.  I  paid  htm  all  I  owed  him. 
I  did  not  pay  W.  O.  Erwin  afterwards.  I  did 
not  owe  anything  to  Mr.  Erwin  or  to  the  es- 
tate for  these  cattle.  I  paid  J.  W.  Elrwin  tot 
tiie  cattle.    I  paid  him  sU  I  owed  him." 


Ad  Wilson  testified: 

"I  now  reside  four  miles  aonth  of  the  town 
of  Newton,  in  Newton  oonnty,  Tex.  I  moved 
to  this  place  about  a  year  ago  from  the  town 
of  Newton.  I  moved  from  Farrsville  to  New- 
ton about  two  years  ago.  I  resided  in  B^rr»- 
nlle  from  some  time  in  1884  to  1913,  when  I 
moved  to  the  town  of  Newton.  Yes;  I  was  ac- 
quainted with  Julius  W.  Erwin.  I  have  been 
acquainted  with  him  about  34  years  before  liis 
death.  He  resided  about  seven  miles  west  of 
Farrsville,  on  Mellins  creek.  Yes;  I  am  ac- 
quainted with  B.  Z.  Powell.  I  have  been  ac- 
quainted with  him  about  40  years,  and  he  re- 
sided in  Farrsville  during  this  time.  During 
this  time,  or  during  my  acquaintance  with  B. 
Z.  Powell,  he  has  been  engaged  in  the  mercan- 
tile business  and  mill  business  at  Farrsville, 
Tex.  I  cannot  say  whether  B.  Z.  Powell  is  en- 
gaged in  the  mercantile  business  at  the  present 
or  not.  But  he  told  me  that  he  had  discontin- 
ued the  mercantile  business  because  he  got 
burnt,  or  got  burnt  out  and  went  broke.  As  to 
whether  or  not  the  said  B.  Z.  Powell  and  the 
said  J.  W.  Erwin  ever  had  any  connections  or 
relations  with  each  other  in  a  mercantile  busi- 
ness at  Farrsville,  Tex.,  will  say  all  I  know 
about  their  business  relations  is  what  Mr.  B. 
Z.  Powell  told  me.  He  stated  to  me  that  he 
went  broke  and  turned  over  his  mercantile 
business  to  Mr.  Julius  Erwin,  and  Mr.  Erwin 
hired  him  to  clerk  and  run  the  businesa  for  him, 
and  be  continued  to  run  the  store  on  for  about 
a  year  after  that.  Then  is  when  the  store  was 
burned." 

J.  T.  Powell,  b^ng  recalled,  testified: 
"I  first  began  working  in  that  store  oat  tliere 
as  salesman  along  about  1907  or  1908.  It  was 
1907,  I  believe.  I  reckon  I  was  acquainted  with 
that  business.  I  stayed  there  until  the  time 
that  he  sold  out  to  Mr.  Erwin  in  1910.  I  was 
in  there  at  least  two  or  three  years.  That  con- 
cern was  not  considerably  in  debt,  that  I  know 
of.  I  stated  a  while  ago  that  I  was  familiar 
with  the  business.  I  meant  with  the  goods  in 
there,  what  was  in  the  store,  but  then  the  out- 
side business  there  and  at  Galveston  I  wasn't. 
I  didn't  know  what  it  owed,  anything  about  it 
that  way.  I  didn't  know  anything  about  the 
indebtedness  of  the  store.  As  to  whether  or 
not  I  knew  that  that  business  was  heavily  in- 
volved in  debt,  will  say  I  know  that  any  busi- 
ness is  more  or  less  in  debt  one  way  or  the  oth- 
er, but  I  didn't  know  how  much.  I  did  not 
icnow  at  the  time  that  B.  Z.  Powell  sold  out  to 
J.  W.  Erwin  that  that  business  was  considera- 
bly in  debt;  that  they  owed  considerable  sums 
of  mo^ey  in  Galveston  and  other  places  for 
goods.  They  might  have  owed  some.  As  to 
whether  or  not  I  know  that  they  owed  the  Gal- 
veston Dry  Goods  Company  a  large  amount, 
will  say  I  think  they  owed  some.  I  don't 
know  how  much  they  owed.  I  didn't  try  to  keep 
up  with  that  part  of  the  business  at  all.  I 
don't  know  how  much  it  was  claimed  they  owed 
the  Galveston  Dry  Goods  Company.  I  don't 
know  as  I  have  ever  heard  how  much  they 
owed.  If  I  have,  I  have  forgotten  it  I  didn't 
try  to  recollect  it  at  all.  I  do  not  know  that 
they  owed  something  like  $1,500.  I  do  not 
know  that  the  business  owed  the  Galveston 
Shoe  &  Hat  Company  between  $800  and  $700. 
If  I  ever  heard  of  it,  I  didn't  make  any  note 
of  it  I  might  have  known  more  about  It  at 
that  time,  but,  not  making  any  more  of  it,  I 
don't  recollect  it  I  didn't  try  to  recollect  any- 
thing like  that  I  didn't  try  to  keep  up  with 
the  business  at  all.  I  might  have  heard  some- 
thing about  it  but  It  wasn't  concerning  my 
part  of  the  business,  and  I  didn't  pay  any  par- 
ticular attention  to  it  I  don't  say  that  that 
concert!  didn't  owe  these  debts,  and  I  don't  say 
thsy  did;  I  don't  know.  I  think  I  signed  J. 
W.  Erwin's  name  to  those  notes  of  the  Qalve*- 
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ton  Dqr  Goods  Oonpany.  I  taMw  that  I  did. 
As  to  why  I  didn't  say  that  a  vhile  ago,  will 
say  you  didn't  ask  me  if  I  signed  them.  I 
don't  recollect  the  amount  of  them  notes.  I 
^o  not  remember  that  they  amounted  in  th« 
aggregate  to  sometMng  between  |1,000  and  $1,- 
500.  As  to  whether  or  not  I  signed  J.  W.  Er- 
win's  name  to  two  notes  to  the  Qalveston  Shoe 
&  Hat  Company  in  1910,  amounting  in  the  ag- 
gregate to  something  over  ^600,  will  sa7  I  don  t 
recollect  the  amount  I  think  I  signed  his  name 
to  such  notes.  I  did  not  know  that  it  was  for 
debts.  I  knew  that  the  notes  of  the  Oalveston 
Dry  Goods  Company  that  I  signed  was  for 
debts  of  that  concern.  I  signed  Mr.  Brwin's 
name  to  notes  for  Mr.  Krwin's  debts.  The 
notes  that  I  signed  was  for  goods  that  Mr.  Er- 
win  had  bought  and  had  in  the  store.  It  is  a 
fact  that  some  of  those  goods  were  goods  in 
transit  at  the  time  Mr.  Erwln  bov«ht  the  store 
from  Mr.  Powell,  The  way  I  understood  It, 
those  notes  were  for  goods  that  Mr.  Erwin  re- 
ceived for  Mr.  Erwin's  own  store.  As  to 
whether  or  not  it  is  a  fact  that  when  Mr.  Er- 
win bought  that  store  there  was  about  $700  or 
$800  worth  of  goods  that  was  in  transit  that 
had  never  been  open  when  Mr.  Erwin  took 
charge,  will  say  there  was  two  boxes,  but  1 
told  yon  I  don  t  recollect  the  amount.  There 
was  goods  in  transit  that  Mr.  Erwin  took  over 
and  assumed  the  indebtedness.  That  is  the 
wa^  I  understood  It.  Mr.  Powell  had  been  in 
business  there  prior  to  the  time  he  sold  to  Mr. 
Erwin  in  1910.  He  had  been  in  business  in  his 
own  name.  Mr.  Erwin  did  not  have  anything 
to  do  with  that  bufiiness  prior  to  1910.  It  was 
run  in  B.  Z.  Powell's  name.  I  had  been  clerk- 
ing there  for  Mr.  Powell  two  or  three  years, 
and  the  business  had  been  running  in  the  name 
of  B.  Z.  Powell.  All  the  goods  were  bought 
and  sold  in  B.  Z.  Powell's  name  up  until  about 
1910.  I  signed  those  notes  that  Mr.  Howell 
just  asked  me  atioat  to  tboae  Galveston  people 
at  J.  W.  Erwin's  request  He  requested  me 
himself  to  sign  those  notes.  Mr.  B.  Z.  Powell 
was  not  sued  at  that  time  that  I  know  of.  He 
was  not  being  threatened  with  a  suit  or  any- 
thing of  the  kind  that  I  knew  of.  I  was  fa< 
miliar  with  the  business.  I  don't  remember 
whether  Mr.  Powell  himself  signed  those  notes 
as  surety  with  Mr.  Erwin  or  not.  Anyhow,  Mr. 
Erwin  requested  me  to  sign  those  notes,  when 
Mr.  Erwin  bought  that  business,  as  I  testified, 
from  Mr.  Powell  in  August  1910,  I  witnessed 
that  note  at  Mr.  Erwin's  request' 

He  farther  testtBed: 

"At  the  time  that  Mr.  Erwin  bought  this 
•tore  from  Mr.  Powell  in  1910,  there  was  an  in- 
ventory taken  of  the  stock  of  goods.  I  helped 
take  that  inventoi?.  Mr.  Erwin  helped  take  it, 
and  B.  Z.  Powell  helped  take  it  I  stated 
awhile  ago  that  I  worked  there  for  Mr.  B.  Z. 
Powell  as  clerk  for  two  or  three  years  before 
be  sold  out  to  Erwin.  I  went  to  work  there 
in  1907  or  1906.  Then  I  worked  for  Mr.  Er- 
win after  that  As  to  whether  or  not  I  stated 
in  answer  to  Mr.  Hancock's  questions  that  that 
business  there  was  never  run  in  the  name  of 
J.  W.  Erwin  before  the  year  1910,  will  say  I 
said  I  worked  for  B.  Z.  Powell  up  until  1910. 
I  went  to  work  in  the  store  for  B.  Z.  PoweU  in 
1907  or  1906,  and  I  worked  up  until  1910  for 
B.  Z.  Then  I  worked  for  Mr.  Erwin  from  Au- 
gust as  well  as  I  recollect,  1910,  up  until  Feb- 
mary,  1911.  If  I  stated  a  while  ago  that  that 
business  was  never  run  in  the  name  of  J.  W. 
Brwin,  but  was  run  in  the  name  of  B.  Z.  Powell 
all  the  time  until  1910,  I  didn't  aim  to.  I 
don't  know  whose  name  it  was  run  in  from 
1900  to  1910.  As  to  whether  or  not  I  know 
that  it  wait  ran  in  the  name  of  J.  W.  Erwin, 
wHl  say  it  was  run  a  while  back  in  J.  W.  Er- 
win's name,  but  I  wasn't  living' up  there  then, 
and  I  don't  know  anything  about  it    J  moved 


to  Oklahoma.  Then  I  came  frain  Oklahoma  in 
1907,  and  then  I  went  to  work  for  B.  Z.  Pow- 
ell. I  hired  to  B.  Z.,  and  I  worked  for  B.  Z. 
then  until  up  until  1910.  Then  he  sold  out  to 
Mr.  J.  W.  Brwin  and  I  hired  to  him,  and  I 
worked  for  him  until  February,  1911,  as  well  as 
I  recollect.  I  have  got  no  memorandum  of  it 
and  it  has  been  a  long  time,  but  that  is  the 
way  it  was.  These  notes  of  the  Galveston  Dry 
Goods  Company  and  the  Galveston  Shoe  &  Hat 
Company  were  executed  by  me  under  a  power 
of  attorney  from  J.  W.  Erwin.  I  got  that  pow- 
er of  attorney  because  Mr.  Erwin  bad  asked 
me  to  sign  his  name.  He  said,  'Jimmie,  I  am 
in  business  now,  and  there  is  a  wh<de  lot  of 
things  coming  up  and  my  name  has  got  to  be 
signed  to  them,  and  I  want  you  to  sign  my 
name  to  them.'  I  says,  'Julius,  suppose  you  are 
not  here,  what  about  it?  I  says,  'You  must 
fix  me  up  some  way.'  I  declare  I  don't  recol- 
lect who  was  present  when  he  executed  that 
power  of  attorney.  As  to  whether  or  not  it  is 
a  fact  that  H.  Kempner  sued  B.  Z.  PoweU  and 
Erwin  both  about  that  time,  will  say  I  heard 
something  of  it,  but  I  never  charged  my  mind 
with  it  and  I  don't  know  anything  at  all  about 
it  There  was  a  suit  brought,  but  I  don't  know 
what  it  was  for.  I  didn't  ask  any  questions. 
As  to  whether  or  not  that  happened  about  the 
time  that  B.  Z.  PoweU  sold  out  to  J.  W.  Er- 
win, will  say  it  has  been  a  long  time  since  then, 
and  I  cant  hardly  recollect  without  I  had 
something  to  go  by.  I  said  I  went  to  work  for 
J.  W.  Erwin  at  $20  a  month.  As  to  whether 
or  not  that  is  a  mighty  little  salary,  will  say 
that  is  about  all  I  was  worth.  He  did  not  pay 
me  the  money,  but  then  I  ate  it;  it  was  all  the 
same.  I  just  ate  it  out  of  the  store.  He  let 
me  have  what  things  I  used  out  of  the  store  at 
cost  B.  Z.  Powell  did  the  same  thing  when 
I  was  working  for  him;  that  is,  I  got  my  $20 
a  month.  J.  W.  Erwin  wouldn't  be  there  all 
t&e  time  when  I  was  getting  those  things.  If  I 
wanted  a  sack  of  flour  I  would  go  and  get  it 
and  set  it  down  on  the  books,  and  if  I  wanted 
a  piece  of  meat  I  would  set  it  down  on  the 
books.  I  couldn't  tell  yon  where  those  l>ooks 
are.  I  was  there  when  that  fire  occurred. 
There  was  nothing  saved  out  of  the  store.  I 
couldn't  tell  you  who  was  there  when  the  fire 
occurred." 

Quite  a  lot  of  testimony  la  In  the  record 
with  reference  to  the  flre  insurance  on  the 
storehouse  building  and  its  ccmtents  and  the 
efTorts  of  the  parties  to  collect  the  same. 
The  statement  of  facts  shows  that  the  note 
sued  on  had  been  presented  to  W.  C.  Erwln, 
the  administrator,  for  payment,  and  rejected 
by  him. 

Appellant,  B.  Z.  Powell,  did  not  testify  in 
the  case.  If  the  transaction  was  not  bona 
flde,  if  no  title  to  the  goods  passed,  and  If  it 
was  not  the  intention  that  the  note  should 
be  paid,  in  either  event  the  defendant  was 
entitled  to  a  judgment,  for  the  foundation  of 
the  defense  was  that  the  consideration  for 
the  note  failed. 

It  was  contended  by  the  appellant  with 
much  force  that,  if  there  were  no  debts  ex- 
isting against  the  mercantile  business,  and 
Powell  was  transacting  a  flourishing  busi- 
ness and  receiving  the  profits  thereof,  there 
was  no  cause  shown  why  be  should  sell  the 
business  to  another,  who  would  receive  the 
profits,  and  he  assume  the  subordinate  posi- 
tion of  a  mere  salesman.  However  this  may 
be,  a  jory  has  passed  upon  the  facts  of  this 
case,  and  we  hare  caietoUy  considered  an 
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the  asslgntnents  of  erroir  presented  by  appel- 
lant, and  are  of  the  opinion  that  there  Is  ev- 
idence to  support  the  verdict  of  the  jury,  and 
that  no  reversible  error  is  pointed  out,  in  any 
of  the  assignments. 

We  conclude   that  the  Judgment  of  the 
court  should  be  aflBrmed;  and  it  Is  so  ordered. 


POWELL  v.  STEPHENSON.    (No.  49.) 

(Court  of  CSvil  Appeals  of  Texas.    Beaumont 
Oct  26,  1916.) 

1.  exkcutobs  and  acuinibtbatobs  ^=356  — 
Assets— Pbopebty  Sold. 

Where  property  is  conveyed  by  a  decedent 
during  his  lifetime,  whether  bona  fide  or  in  fraud 
of  creditors,  the  title  and  possession  having  pass- 
ed, such  property  forms  no  part  of  the  estate, 
and  the  administrator  is  without  authority  to 
prosecute  a  suit  for  its  recovery  or  to  list  it  as 
the  property  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  308;  Dec.  Dj«. 
<Ss»56 ;   Action,  Cent  Dig.  {  262.] 

2.  JODGUKNT    «=5>632— CoNCLTJSivENESs— Suit 
AoAiNBT  Estate  or  Decedent. 

A  judgment  in  favor  of  the  estate  of  a  de- 
cedent, in  a  suit  by  a  creditor  to  establish  his 
claim,  is  binding  in  an  action  by  the  creditor 
against  a  purchaser  of  the  decedent  to  set  aside 
a  sale  of  personal  property  as  in  fraud  of  credi- 
tors. 

[EJd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  }  1148;   Dec.  Dig.  <S==>632.] 

3.  Sales  ®=3l48  —  Biix  or  Sale  —  Necebbitt 

OF  RECOBD— DEI/IVEBT. 

There  being  no  intention  on  the  part  of  a 
seller  of  cattle  to  sell  or  transfer  his  mark,  where 
there  was  a  bill  of  sale  followed  by  actual  de- 
livery of  possession  upon  the  range.  Rev.  St. 
art.  4564,  touching  the  sale  of  cattle  by  sale  and 
delivery  of  marks  and  brands,  and  providing  that 
to  acquire  title  the  purchaser  shall  have  the 
bill  of  sale  recorded,  did  not  require  the  record  of 
the  bill  of  sale  in  order  to  pass  title,  although 
it  recited  marks  and  brands. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  346-348;    Dec.  Dig.  <S=>148.] 

Appeal  from  District  Court,  Newton 
County;  A.  E.  Davis,  Judge. 

Action  by  B.  Z.  Powell,  as  temporary  ad- 
ministrator of  the  estate  of  J.  W.  Erwln, 
deceased,  against  George  W.  Stephenson,  in 
which  B.  Z.  Powell,  individually,  and  oth- 
ers later  filed  interventions  as  creditors  of 
the  estate,  and  upon  his  appointment  as 
permanent  administrator,  W.  C.  Erwin  hav- 
ing declined  to  prosecute  the  suit,  the  case 
proceeded  to  trial  with  the  interveners  pros- 
ecuting the  suit  for  the  benefit  of  the  estate 
and  for  themselves.  Judgment  for  defend- 
ant, and  plalntifC  appeals.  Affirmed. 

Wightmon  &  Hancock,  of  Newton,  and 
Powell  &  Huftman,  of  Jasper,  for  appellant 
Forse  &  Hamilton,  of  Newton,  and  Roi  Blake, 
of  Jasper,  for  appellee. 

BROOKE,  J.  This  is  an  action  brought 
by  B.  Z.  Powell,  as  temporary  administrator 
of  the  estate  of   J.   W.    Erwin,   deceased, 


against  George  It.  Stephenson,  fo^  tiie  pos- 
session of  142  head  of  stock  cattle  alleged 
to  be  the  property  of  J.  W.  Erwin,  deceased, 
and  alleged  to  be  of  the  reasonable  value  of 
$2,500.  In  this  cause  B.  Z.  PoweU  individu- 
ally subsequently  filed  an  intervention  as  a 
creditor  of  the  estate  of  J.  W.  Erwln,  de- 
ceased; also  the  Galveston  Dry  Goods  Com- 
pany intervened  as  a  creditor  of  the  estate 
of  J.  W.  Erwln,  deceased.  Interveners,  aft- 
er alleging  their  indebtedness  against  the 
estate,  alleged  the  ownership  and  possession 
of  the  property  sued  for  to  have  been  in  J. 
W.  Erwin,  deceased,  until  the  date  of  his 
death,  and  pleaded  the  statute  of  two  years' 
limitation,  and  also  pleaded  in  the  alterna- 
tive that,  if  the  defendant,  George  M. 
Stephenson,  claimed  the  property  under  con- 
veyance to  him  by  the  said  J.  W.  Erwln,  de- 
ceased, prior  to  and  before  his  death,  such  sale 
or  pretended  sale  was  fraudulent,  and  that  the 
property  remained  in  the  possession  of  the  de- 
ceased, 3.  W.  Erwin,  until  the  time  of  his 
death,  and  never  was  in  the  possession  of  the 
defendant  George  M.  Stephenson,  prior  to  the 
death  of  said  BSrwin,  and  interveners  further 
alleged  the  insolvency  of  J.  W.  Erwin,  deceas- 
ed, at  the  time  of  said  sale.  Interveners  fur- 
ther alleged  that  they  were  not  informed  as  to 
whether  W.  C.  Eh^rln,  administrator  of  the 
estate  of  J.  W.  Erwin,  deceased  (who  had 
been  appointed  permanent  administrator  of 
the  estate  of  J.  W.  Erwin,  deceased,  after 
the  filing  of  this  suit),  would  prosecute  tlie 
suit  as  originally  filed  by  the  temporary  ad- 
ministrator, and  prayed  the  court  that  in  the 
event  said  administrator,  W.  C.  Erwln, 
failed  to  do  so,  that  Interveners  be  permit- 
ted to  prosecute  the  action  for  the  benefit  of 
the  estate  of  J.  W.  Erwln,  deceased. 

X>efendant  answered,  excepting  to  the  orig- 
inal petition  filed  by  the  temporary  ad- 
ministrator, and  to  the  interventions  filed 
by  interveners,  the  gist  of  his  answer  t)elng 
that  the  defendant  had  purchased  the  cat- 
tle sued  for  from  J.  W.  Erwln,  deceased,  pri- 
or to  the  death  of  said  J.  W.  ISrwln,  upon 
a  range  delivery,  and  that  interveners  had 
no  rights  in  the  cause,  because  interveners' 
claim  had  been  refused  by  the  administra- 
tor, and  they  had  not  been  established 
against  the  estate  by  suit  The  permanent 
administrator,  W.  C.  Erwln,  who  was  the 
duly  appointed  administrator  of  the  estate 
of  J.  W.  Erwln,  deceased,  appointed  after 
the  filing  of  this  cause  by  the  temporary  ad- 
ministrator, admitted  ownership  in  the  de- 
fendant George  M.  Stephenson,  of  the  cattle 
sued  for,  and  for  other  reasons  refused  to 
prosecute  the  suit  to  which  plea  interveners 
filed  an  answer  specifically  denying  the  al- 
legations thereof.  The  case  proceeded  to 
trial,  with  the  interveners  prosecuting  the 
suit  for  the  benefit  of  the  estate  of  J.  W.  Er- 
vrin,  deceased,  and  for  themselvesi  on  thdr 
alternate  pleas.    The  case  was  submitted  to 
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the  Jury  on  spedal  Issues  ad  follows,  and  the 
Jnry  found  as  follows  r 

Question  No.  1:   "Wag  the  sale  of  the  cattle 
the  subject-matter  of  this  suit  by  J.  W.  Erwin 
to  George  M.  Stephenson  on  the  2d  day  of  July, 
1911,  made  by  J.  W.  Erwin  for  the  purpose  of 
defrauding  his  creditors?    Xou  will  answer  this 
question  'Tes'  or  'No,'  as  you  may  determine  the 
fact  to  be." 
To  which  the  jury  answered  "No." 
Question  No.  2:    "Did  George  M.  Stephenson, 
at  the  time  he  purchased  the  cattle,  if  he  did 
purchase  the  cattle,  from  J.  W.  Erwin,  and  re- 
ceived the  bill  of  sale  therefor,  if  he  did  receive 
a  bill  of  sale  therefor,  know  that  it  was  the  In- 
tention of  J.  W.  Erwin  to  sell  said  cattle  to  him 
for    the   purpose    of   defrauding   his  creditors? 
You  will  answer  this  question  'Yes'  or  "No,'  as 
you  may  determine  the  fact  to  be." 
To  which  the  jury  answered  "No." 
Question  No.  3:    "At  the  time  of  the  sale  of 
cattle  by  J.  W.  Erwin  to  Gteorge  M.  Stephenson, 
was  it  the  intention  of  J.  W.  Erwin  and  George 
M.  Stephenson  to  enter  Into  a  pretended  sale  of 
said  cattle  for  the  purpose  of  placing  the  cat- 
tle beyond  the  reach  of  creditors  of  J.  W.  Er- 
win?    You  will  answer  this  question  'Yes'  or 
'No'  as  you  may  determine  the  fact  to  be." 
To  which  the  jury  answered  "No." 
Question  No.  4 :   "Was  the  sale  of  cattle  by  J. 
W.  Elrwin  to  George  M.   Stephenson  made  in 
good  faith  on  the  part  of  George  M.  Stephenson, 
and  did  George  M.  Stephenson  pay  to  J.   W. 
Erwin  a  valuable  consideration  for  the  cattle? 
Yon  will  answer  this  question  'Yes'  or  'No,'  as 
you  may  determine  the  fact  to  be." 
To  which  the  jnry  answered  "Yes." 
Question  No.  5:    "At  the  time  of  the  sale  of 
the  cattle  by  J.  W.  Erwin  to  George  M.  Stephen- 
son, did  J.  W.  Krwia  make  a  range  delivery  of 
said  cattle  to  George  M.   Stephenson,  and  did 
George  M.  Stephenson  understand  that  J.  W. 
Erwin  was  making  a  delivery  of  the  cattle  on 
the   range  to  George   M.   Stephenson,  and  did 
George  M.  Stephenson  receive  from  J.  W.  Erwin 
said  catUe  on  the  range?    You  will  answer  this 
question  'Yes'  or  'No,'  as  you  may  determine  the 
fact  to  be." 
To  which  the  jury  answered  "Yes." 
Question  No.  6:   "What  was  the  market  value 
of  the  cattle  in  controversy  in  the  spring  of  the 
year  1914,  when  taken  into  possession  by  George 
M.  Stephenson,  defendant  herein?    Answer  this 
question  by  stating  the  amount  in  figures  and 
placing  the  dollar  mark  in  front  of  the  figures." 
To   which   the   jury    answered,   "|16.50    per 
head." 

On  the  answers  of  the  Jury  above  the 
court  rendered  judgment  for  the  defendant, 
George  M.  Stephenson,  for  the  title  and  pos- 
session of  the  cattle  sued  for. 

The  verdict  is  assailed  in  the  first  assign- 
ment for  the  reason  that  appellant  claims 
the  answers  by  the  Jury  to  the  first  four 
questions  submitted  to  them  by  the  court 
are  not  supported  by  the  evidence  intro- 
duced on  the  trial  of  this  cause. 

[1]  At  the  outset  it  may  be  well  to  say 
the  answer  of  the  permanent  administrator, 
W.  G.  Erwin,  setting  forth  that  he,  as  such 
administrator,  is  without  power  or  author- 
ity under  the  law  to  prosecute  this  suit,  or 
to  inventory  the  said  cattle  as  the  property 
of  said  estate,  for  the  reason  that,  inasmuch 
as  the  said  Stephenson  is  claiming  said  cat- 
tle as  his  own,  under  the  alleged  purchase 
by  him  from  the  said  J.  W.  Erwin  during  his 
lifetime,  the  title  and  possessloa  of  said  cat 


tie  thereby  passed  from  the  said  decedent 
to  the  said  Stephenson,  and  that,  inasmuch 
as  the  said  J.  W.  Erwin  could  not  have  re- 
covered from  the  said  Stephenson  said  cat- 
tle during  the  lifetime  of  the  former,  his 
estate  could  not  recover  them  from  the  said 
St^henson  after  the  death  of  the  said  J. 
W.  Erwin,  and  this  Is  true  whether  the  al- 
leged sale  and  transfer  of  the  cattle  was 
done  bona  fide  or  otherwise,  embodies  a  cor- 
rect proposition  of  law,  and,  so  far  as  said 
administrator  is  concerned,  should  have 
been  dismissed  with  his  costs. 

This  identical  question  was  passed  on  in 
WilUs  &  Bro.  V.  Smith,  65  Tex.  658.  Chief 
Justice  Willie,  speaking  for  the  court  says: 

"There  can  be  no  doubt  but  that  the  admin- 
istrator was  the  proper  party  to  sue  for  such 
property  as  descended  to  the  heirs  upon  the 
death  of  Laird.  This  property  came  to  them 
charged  with  Laird's  debts,  and  the  administra- 
tor was  entitled  to  its  possession  and  manage- 
ment, for  the  purpose  of  paying,  as  far  as  pos- 
sible, all  claims  against  the  estate.  Pending  an 
administration,  no  one  creditor,  nor  any  combi- 
nation of  creditors,  has  any  right  to  such  prop- 
erty, or  can  bring  suit  for  its  recovery.  They 
must  have  it  subjected  to  their  debts  through  the 
county  court,  and  the  proper  officer  of  that 
court,  viz.  the  administrator,  mnst  bring  such 
suits  as  are  necessary  to  reduce  it  to  possession, 
and  bring  it  within  the  jurisdiction  and  control 
of  that  tribunal.  But  the  case  is  different  when 
property  has  been  conveyed  by  a  decedent  in 
fraud  of  his  creditors.  Such  property  forms  no 
part  of  his  estate,  and  hence  the  adminittrator 
hot  no  concern  icith  it  whatever.  [Italics  ours.] 
All  the  title  of  the  grantor  passed  to  his  fraudu- 
lent grantee,  subject  only  to  the  right  of  the 
defrauded  creditor  to  have  the  conveyance  set 
aside,  so  far  as  his  debt  is  concerned,  and  the 
property  made  liable  for  its  payment 

"As  to  subsequent  creditors,  the  title  of  the 
grantee  is  good,  and  the  fraudulent  grantor  has 
no  right  in  it  whatever.  He  has  no  title  which 
can  descend  to  his  heirs,  or  vest  in  liis  executor 
or  administrator  for  the  payment  of  debts.  As 
none  but  prior  creditors  have  any  claim  against 
the  property,  and  the  estate  has  no  title  to  it, 
these  creditors  are  the  only  parties  who  can  sue 
to  subject  it  to  their  debts,  and  an  administrator 
would  not  be  a  proper  plaintiff  in  such  a  pro- 
ceeding. From  these  views  it  foUows  that  the 
appellants,  having  a  judgment  against  the  estate 
of  Laird,  his  estate  being  insolvent,  were  enti- 
tled to  subject  property  conveyed  in  fraud  of 
their  debt  to  the  payment  of  their  Judgment. 
The  administrator  of  Laird  was  not  authorized 
to  sue  for  the  property,  for  the  purpose  of  ad- 
ministering it,  as  it  could  under  no  circumstanc- 
es form  part  of  the  estate.  Forming  no  part  of 
the  estate  to  be  administered,  the  county  court 
could  have  no  jurisdiction  or  control  over  it,  and 
hence  the  court  should  not  have  sustained  the 
plea  in  abatement.  The  plaintiffs  should  have 
been  allowed  to  proceed  with  their  action,  so  far 
as  it  sought  to  subject  any  property  conveyed  by 
Laird,  in  fraud  of  the  plaintiffs'  claim,  to  the 
payment  of  the  judgment;  and  the  suit  could  be 
dismissed  only  so  far  as  it  claimed  to  have  any 
property  which  descended  to  the  heirs  made  lia- 
ble to  the  plaintiffs'  demand." 

[2]  It  maif  be  well  also  to  state  in  this  con- 
nection, that  the  claim  of  B.  Z.  Powell 
against  J.  W.  Erwin  had  been  presented  to 
the  administrator  and  was  rejected  by  him, 
and  subsequently,  upon  suit  to  establlsb  the 
same.  It  was  decided  by  the  district  court 
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of  Jasper  connty,  before  whom  said  suit  was 
bronght,  that  the  consideration  had  failed, 
and  that  therefore  the  said  B.  Z.  Powell  was 
not  a  creditor  of  the  estate ;  and,  said  cause 
having  been  appealed  to  this  court,  being 
numbered  133  on  the  docket  thereof,  it  was 
decided  during  the  present  term  of  this  court 
in  favor  of  the  estate,  which  action  la  bind- 
ing, so  far  as  B.  Z.  Powell's  interest  is  con- 
cerned in  the  present  controversy,  and  elimi- 
nates him  from  the  same. 

[3]  The  Galveston  Dry  Goods  CJompany,  so 
far  as  this  record  shows,  presented  its  claim 
to  the  permanent  administrator,  and  the 
same  was  rejected,  and  we  are  unable  to  find 
where  the  same  has  been  established  by  a 
Judgment  of  any  court  However,  we  will 
proceed  to  consider  the  appellants'  assign- 
ments of  error. 

It  Is  earnestly  contended  and  strenuously 
urged  that  the  bill  of  sale  given  by  J.  W.  Er- 
wln,  deceased,  to  the  appellee  in  this  case, 
wlilch  reads  as  follows: 

"Know  all  men  by  these  presents  that  I,  7. 
W.  Erwin,  of  the  county  of  Jasper  and  state  of 
Texas,  have  hereby  granted,  sold,  and  conveyed 
all  of  my  cattle  to  George  M.  Stephenson,  same 
being  three  hundred,  m6re  or  less,  at  range  de- 
livery, cattie  being  marked  split  and  under  bit  in 
one  ear  and  under  square  in  the  other,  for  a  con- 
sideration of  $10.50  per  head. 

"Signed  and  dated  this  2d  day  of  July,  1911. 

Us 
"J.  W.   X   Erwin. 
mark 
"Witness: 

"Webb  Smith. 
"Leo  Blake" 

— has  never  been  recorded,  and,  as  above 
stated,  the  contention  is  that  the  statute  re- 
quires the  record  of  bills  of  sale  In  such  cas- 
es as  the  above.  We  must  not  forget  that 
there  is  testimony  In  the  record  showing 
that  after  the  bill  of  sale  was  made  there 
was  an  actual  delivery  of  the  cattle  on  the 
range  to  Stephenson.  Therefore,  if  the  par- 
ties went  upon  the  range,  and  Stephenson 
took  possession  of  the  cattle,  the  contention 
of  appellant  wonid  be  of  no  avail.  On  this 
phase  of  the  matter  Jack  Bishop  testified: 

"I  am  acquainted  with  George  M.  Stephenson, 
and  I  was  raised  in  two  miles  of  J.  W.  Erwin. 
I  have  lived  about  two  miles  or  two  and  a  half 
miles  from  Mr.  Erwin's  place.  I  have  known 
him  ever  since  I  was  old  enough  to  remember. 
I  was  acquainted  with  Mr.  Erwin's  cattle.  I 
helped  Mr.  Stephenson  gather  and  look  after 
those  cattle.  I  helped  Mr.  Stephenson  mark  and 
helped  to  gather  when  he  carried  them  oS.  Mr. 
Stephenson  paid  me  for  that  work.  Neal  Hayes 
and  Pole  Erwin  helped  me  in  the  work.  Mr. 
George  sent  back  money  by  me  once  to  Neal.  I 
had  a  conversation  with  J.  W.  Erwin  relative  to 
this  title.  I  don't  know  how  long  ago  he  told 
me  he  didn't  own  but  two  in  the  world.  He 
said  he  didn't  own  but  two  head.  He  said  the 
old  woman  there  claimed  them  two.  He  said 
Mr.  George  Stephenson  had  sold  them  all  to  him 
but  two,  and  he  said  the  old  woman  claimed 
them.  Mr.  Stephenson  came  up  there  at  vari- 
ous times  for  the  last  four  or  five  years  to  look 
after  these  cattle.  We  were  at  Mr.  Erwin's 
house  when  he  told  me  about  the  two  cows  and 
the  old  woman  claiming  them.  He  told  me  that 
three  or  four  years  ago.    It  was  in  1912  or  1913, 


somewhere  along  therSb  I  wasn't  paying  much 
attention  to  it;  two  or-  tliree  years  ago,  some- 
where along  there.  He  told  me  something  about 
his  debt  at  that  time.  He  said  B.  Z.  Powell  had 
cleaned  him  up.  He  said  he  had  to  seU  his  cattle 
to  pay  liis  debts.  He  didn't  say  anything  about 
the  Galveston  debt  He  didn't  tell  me  what  he 
got  for  them.  I  never  asked  him.  Julius  Erwin 
and  I  were  raised  together,  and  never  bad  any 
trouble.  I  have  known  him  all  my  life,  raised  in 
the  same  settlement  with  me.  I  didn't  ask  him 
wliat  he  received  for  the  cattle.  I  was  never  no 
hand  to  question  anything.  I  don't  rememl>er 
how  many  he  said  he  sold.  He  said  he  sold  all 
but  two.  I  have  helped  Mr.  Stephenson  for  tiis 
last  four  or  five  years  with  his  cattle.  We 
marked  the  calves.  I  don't  know  how  many  we 
marked  in  1911,  I  don't  know  how  many  we 
marked  in  1912.  We  marked  them  with  Mr.  Er- 
win's mark.  Mr,  Stephenson  was  with  me  when 
we  marked  them,  also  Neal  Hayes  and  Pole  Vir- 
win.  I  don't  know  who  else ;  maybe  Dow  Reese 
has  helped  some  time  or  other ;  seems  like  may- 
be Hal  Hayes  might  have  been  along.  I  know 
Neal  Hayes  was  there,  and  Pole  ESrwin,  I'  know 
that  We  were  from  Wharton  Switch  to  Jules 
when  we  marked  them,  wherever  we  could  catch 
them.  We  marked  them  every  spring,  some  time 
we  would  be  a  week.  George  was  with  me  every 
time  when  I  went  in  the  woods.  He  carried 
them  all  away  from  there  last  year,  1914.  He 
carried  them  off  last  summer.  I  don  t  know  how 
many  we  marked  last  spring  before  Mr.  Erwin 
died.  I  helped  Mr.  Stephenson.  Julius  never 
did  hire  me  to  help  him.  George  never  did  brand 
any  cattle.  I  helped  him  mark.  I  helped  him 
drive  them  ofC  after  Jule  died.  I  don't  know 
how  many  they  drove  off.  There  was  something 
over  100  head.  I  never  counted  them.  He 
brought  other  cattle  from  Kobertson's  down  to 
Jasper,  in  that  country.  I  believe  we  made  two 
round-ups  last  year.  I  don't  know  how  many  we 
drove  off  the  last  time.  I  didn't  have  a  book  and 
pencil.  He  bought  part  of  them  from  me.  I 
don't  know  how  many  we  rounded  op  then.  I 
never  did  count  them.  I  don't  know  of  his  buy- 
ing any  cattle  from  Julius.  He  would  drive  cat- 
tle from  there  before  Julius  died.  I  mean  dur- 
ing that  year.  He  drove  every  year  for  the  last 
four  or  five  years.  Last  year  he  got  all  he  could 
find.  He  had  been  there  every  year  for  the  last 
five  years.  I  know  that,  and  be  got  cattle,  and  I 
have  helped  him.  He  bought  some  cattle  from 
other  people.  I  don't  know  whether  he  bought 
any  from  Jules  or  not  He  claims  them  to  be 
his.  He  didn't  buy  any  from  Jule.  They  were 
his.  I  knew  it  In  1914  he  cleaned  up  the  Er- 
win bunch,  just  about  all  we  could  find.  He 
l)ought  some  cattle  in  1913  from  Son  Boy  Etob- 
inson.  He  bought  cattle  from  most  everybody  in 
that  country.  These  were  bis  own,  I  know  he 
had  them.  He  had  authorized  me  to  sell  them 
and  I  bad  not  done  it  He  authorised  me  to  sell 
some  cattle  over  there  in  the  Erwin  bunch.  I 
never  did  sell  any.  I  never  had  time  to  fool  with 
them.  I  helped  him  when  be  hired  me,  and  he 
always  paid  me.  He  got  cattle  there  for  the  last 
five  or  Ax.  years." 

Being  asked  If  he  ever  knew  of  his  bivinc 
cattle  from  Julius  Erwin  in  Idll,  be  an- 
swered: 

"I  don't  know  what  he  done.  They  had  me  on 
the  horse  all  the  time,  and  I  couldn't  tell  what 
they  was  doing.  Jnkus  was  there,  and  some- 
times he  would  help,  and  sometimes  he  wonldn't" 

Being  asked  when  he  got  those  cattle  up 
there  and  carried  them  out,  whether  he  knew 
that  he  bought  fhem  from  JnlluB  or  not,  he 
answered: 

"He  was  messing  with  them.  He  had  bon^t 
them  some  time  along — I  don't  know  what  year 
exactly.    He  said  so,  and  othen  said  so ;  two  <r 
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three  yean  back.  I  don't  know  anything  about 
him  getting  80  head  from  Jale.  I  didn't  know 
how  many  he  got  I  did  not  qnestion  him.  I 
was  hired  to  worlc,  and  wasn't  hired  to  tend  to 
their  busineBS.  I  waa  helping  thein  gather  In 
1914,  when  he  came  up  there  and  made  the  last 
two  gatheringa.  Be  got  them  on  Sandy  creek 
and  from  Mellin's  creek,  and  Beef  creek.  They 
were  in  the  range  where  they  had  been  raised, 
promi£caoaa  range  of  Julius  Erwin's  cattle. 
When  I  helped  George  round  up  the  cattle  some- 
times we  i)enned  them  at  Dow  Reese's.  Most  of 
tlie  time  at  Julius'  house.  We  penned  Mr. 
George's  cattle.  They  said  they  were  his.  He 
was  paying  me  for  the  work.  The  cattle  he  was 
buTing  up  there  he  carried  them  off  down  where 
he  lived.  They  carried  the  Erwin  cattle  along 
with  the  others,  all  bunched  together.  He  bad 
bought  a  few  from  me  ever  since  he  has  ever 
bought  up  there.  I  helped  him  pen  them  when 
they  were  carrying  them  off.  1  have  helped 
mark  ever  since  he  has  been  coming  np  there.  I 
don't  know;  I  didn't  set  it  down.  When  I  am 
working  for  a  man,  I  ain't  a  tending  to  his  busi- 
ness. I  haven't  hdped  Jule  round  np  and  mark 
any  cattle.  I  don't  know  of  him  doing  it  for 
the  last  few  years.  It  has  been  six  or  seven 
years  ago  since  I  beard  of  Jule's  marking  any 
cattle;  if  he  marked  any  I  don't  know  of  it. 
I  am  in  the  woods  a  right  smart  when  there  is 
anything  in  it.    It  is  about  2^  miles  from  my 

5 lace  to  where  Julius  lived.    I  don't  know  what 
ulins  was  doing  about  selling  his  cattle." 

Hamp  Mattox  testified: 

"I  was  acquainted  with  J.  W.  Erwin  and 
George  M.  Stephenson.  I  have  had  occasion  to 
go  among  the  Erwin  cattle.  Mr.  Stephenson 
employed  me  all  I  ever  had  anything  to  do  with 
tbem.  Mr.  Erwin  told  me  about  who  these  cat- 
tle belonged  to.  He  told  me  they  belonged  to 
Creorge  Stephenson.  Mr.  Stephenson  took  some 
cattle  from  the  ranch  up  there  prior  to  the  time 
be  gathered  the  whole  bunch.  He  took  them  at 
different  times.  He  would  take  beef  cattle, 
mostly  steers.  I  don't  know  exactly  how  many 
times  I  helped  Mr.  Stephenson  drive  cattle. 
About  six  years  ago  was  my  first  helping.  He 
came  to  my  place  and  had  dinner,  and  he  was 
buying  cattle,  and  I  remarked  to  him  that  if  he 
needed  any  help  I  would  like  to  have  a  little  job 
in  the  drive.  I  have  helped  him  some  ever  since. 
He  bought  a  few  from  nearly  everybody.  He 
drove  the  cattle  off.  I  don't  think  he  failed  to 
get  any  from  Jnlius'  plac«  every  year.  I  don't 
know  whether  he  paid  for  them  or  not  So  far 
as  I  know,  he  may  have  paid  him  each  and  every 
year.  It  has  been  something  like  two  years  since 
Mr.  E>rwin  told  me  that  the  cattle  belonged  to 
George  Stephenson,  something  about  a  year  be- 
fore Erwin  died.  Erwin  died  last  sprixig,  and  I 
think  it  was  about  a  year  before  that  be  told  me 
be  had  sold  the  cattle  to  George.  I  was  at  his 
place  when  be  told  me.  He  told  me  that  as  I 
was  figuring  on  buying  myself.  He  just  remark- 
ed that  he  had  sold  all  bis  cattle  to  George 
Stephenson.  I  know  a  negro  by  the  name  of  Joe 
WiJsui.  He  came  to  see  me  once  to  get  me  to 
help  Erwin  drive  some  cattle.  I  remember  it 
was  about  the  10th  of  last  April.  I  went  and 
helped  him  drive  some  cattle.  We  drove  tbem 
to  Brookeland.  My  recollection  was  Mr.  Lewis 
Letney  and  Jolins  Bbrwin,  maybe  a  little  negro 
boy,  helped  part  of  the  way.  I  don't  know  who 
it  was  for.  It  was  about  16  head.  I  was  in  the 
general  gathering  with  Mr.  Stephenson  after  Mr. 
Erwin's  death.  He  was  there  with  a  good  many 
of  them  were  driven  off.  I  remember  being  in 
this  drive.  I  don't  remember  bow  many  there 
were.  Seems  to  me  there  were  about  60.  I 
never  kept  any  account,  with  reference  to  bill  of 
sale  and  of  its  record." 

In  the  ease  of  Swan  et  al.  v.  Larkin,  De- 
ceased, 8  Tex.  ClT.  App.  421,  28  S.  W.  217, 


In  wblch  a  writ  of  error  was  denied  by  tbe 
Supreme  Court,  the  court  says: 

"Article  4662  of  the  Revised  Statutes  provides 
that  the  sale  of  any  animal  of  the  species  there- 
in enumerated,  accompanied  with  actual  deliv- 
ery, is  prima  facie  illegal,  unless  also  accom- 
panied Dj  a  written  bill  of  sale  giving  the 
number,  marks,  and  brands  of  each  sold  and  de- 
livered. This  statute  is  directory,  and  the  j^re- 
sumption  of  illegality  that  attends  the  sale  with- 
nnt  the  written  evidence  accompanying  is  one 
that  can  be  rebutted  and  removed  by  proof  of 
good  faith.  Wells  v.  LIttlefield,  69  Tex.  561. 
Article  4564  ajiplies  to  a  different  class  of  sales, 
and  contemplates  no  delivery  of  the  property 
itself,  but  merely  a  written  transfer  of  marks 
and  brands  in  the  manner  prescribed ;  and  it  is 
declared,  in  effect,  that  under  a  sale  made  in 
this  manner  no  title  shall  be  acquired,  unless 
the  statute  is  followed.  As  we  understand  these 
articles,  there  are  only  two  methods,  by  volun- 
tary transfers,  in  which  title  to  property  of 
the  kind  described  can  be  acquired,  the  one  by 
actual  deUverr,  accompanied  bv  a  bill  of  sale, 
or  other  proof  of  good  faith ;  tne  other  contem- 
plating no  delivery  of  the  animals,  but  the  mere 
transfer  of  the  marks  and  brands  In  the  man- 
ner specified.  Under  article  4562  there  could  b* 
a  valid  sale  of  a  number  of  cattle  described 
simply  by  marks  and  brands,  or  in  any  manner 
that  would  identify  and  segregate  them  from 
other  stock,  when  accompanied  by  delivery. 
Bank  v.  Brown,  85  Tex.  85;  23  S.  W.  862.  We 
are  of  the  opinion  that  this  delivery  might  be 
accomplished  by  designating  tbem  as  all  the 
cattle  in  certain  brands  in  certain  pastures, 
provided  the  latter  were  not  of  such  proportions, 
when  considered  with  the  number  of  cnttlc,  and 
other  circumstances,  as  to  amount,  in  effect,  to 
having  the  cattle  at  large  upon  the  range.  If 
the  cattle  in'  controversy  were  loose  on  the 
range,  there  was  no  delivery,  under  the  facts 
of  this  case;  and,  a  bill  of  sale  being  an  ab- 
solute prerequisite  to  the  acquisition  of  title, 
it  follows  that  the  sale  would  be  absolutely  null 
and  void.  The  question  of  whether  the  stock 
were  loose'  on  the  range,  as  that  word  is  used 
in  the  statute,  involving,  as  it  did,  the  question 
of  delivery,  was  the  turning  point  in  this  case. 
Without  delivery  of  the  property  by  Dubois  & 
Wentworth  to  appellants,  there  could  have  been 
no  valid  sale,  under  article  4562;  and  if  the 
cattle  were  on  the  range,  there  being  no  com- 
pliance with  the  statute  as  expressed  in  article 
4564,  there  could  have  been  no  valid  sale  under 
its  provisions.  It  caimot  be  said,  as  a  matter 
of  law,  that  3,000  cattle  turned  loose  in  a  60,- 
000-acre  pasture  are  running  in  the  range,  as 
contemplated  in  article  4664. 

"There  is  no  law,  statutory  or  otherwise,  de- 
fining what  'running  on  the  range'  means;  and^ 
indeM,  it  would  be  impracticable  to  define  the 
term,  but  it  is  purely  a  question  of  fact  to  be 
determined  by  the  Jury." 

Fnrtbe^,  the  conrt  says: 

"We  can  readily  Imagine  cases  where  tiie 
animals  could  not  be  herded,  and  penned  with- 
out great  inconvenience  and  expense,'  in  which 
there  could  be  such  actual  delivery  as  to  meet 
the  requirements  of  article  4562.  In  other 
words,  'running  at  lar^e  in  a  range,'  as  qualified 
and  explained  in  article  2293,  is  not  neces- 
sarily the  same  as  running  on  the  range  as  con- 
templated in  article  4564." 

In  the  case  of  Nance  v.  Barber,  7  Tex.  Cly. 
App.  Ill,  26  S.  W.  161,  the  oonrt,  speaking 
through  Justice  Key,  says: 

"The  district  court  held  that  the  sale  from 
T.  N.  Nance  to  the  plaintiff  was  within  the 
purview  of  article  4564  of  the  Revised  Statutes, 
and  that,  as  the  bill  of  sale  was  not  recorded, 
the  sale  was  void,  and  conferred  no  title,  and  the 
jury  were  directed  to  return  a  verdict  for  the 
defendants.    The  article  referred  to  reads  as  f ol- 
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lows: .  "PAnona  may  dispose  of  stock  ftnimala  of 
the  kind  mentioned  in  article  4562,  as  they  run 
in  the  ranee,  by  the  sale  and  delivery  of  the 
brands  ana  marks ;    but  in  every  such  sale  the 

Eurchaser,  in  order  to  acquire  title  thereto,  shall 
ave  his  conveyance  or  bUl  of  sale  of  such  stock 
recorded  in  the  county  clerk's  office,  in  a  book 
to  be  kept  by  him  for  that  purpose,  and  such 
sale  or  transfer  shall  be  noted  on  the  record  of 
original  marks  and  brands  in  the  name  of  the 
vendee  or  purchaser.'  In  sales  covered  by  this 
statute  it  cannot  be  doubted  that,  in  order  for 
the  purchaser  to  acquire  title  to  the  property,  he 
must  take  a  written  conveyance,  and  have  the 
same  duly  recorded.  But,  in  our  opinion,  the 
statute  does  not  apply  to  the  sale  from  T.  N. 
Nance  to  the  plaintiC  By  its  terms  it  is  lim- 
ited to  the  transfer  of  live  stock  as  they  run 
in  the  range,  by  the  *ale  and  delivery  of  the 
hrandt  and  marks.  [Italics  ours.]  This  statute 
was  first  enacted  in  1866.  At  that  time,  and 
even  when  the  Revised  Statutes  were  adopted, 
a  considerable  portion  of  the  state  was  devoted 
almost  exclusively  to  stock  raising.  Individuals 
owned  large  numbers  of  live  stock  that  were  not 
kept  in  any  inclosure.  but  ran  at  large  upon  the 
common,  and  were  identified  exclusively  by  the 
owner's  mark  and  brand.  It  was  a  common 
practice  then,  and  in  some  parts  of  the  state 
may  be  at  this  time,  for  an  owner  of  a  stock  of 
horses  or  cattle  to  seU  his  entire  stock;  that  is 
to  say,  all  the  animals  that  he  owned,  running 
on  the  range,  in  a  particular  mark  and  brand. 
Such  transactions  were  commonly  known  as 
and  designated  a  'sale  of  a  mark  and  brand.'  It 
is  to  these  sales  that  the  statute  in  question  re- 
fers; and,  as  it  places  restrictions  u[>on  the 
right  of  an  owner  to  sell  his  property,  one  of  the 
most  valuable  rights  incident  to  ownership,  we 
do  not  fed  at  liberty  to  extend  its  meaning  to 
transactions  that  are  not  embrac^  within  its 
terms.  In  the  present  case  T.  N.  Nance  owned 
a  stock  of  cattle  in  Llano  county.  Part  of  this 
stock— in  fact,  the  greater  part — ^he  removed  to 
Hays  county,  and  placed  in  a  pasture.  These 
he  sold  to  the  plaintiff,  designating  them  as 
116  head,  bearing  certain  brands  and  various 
marks.  This  was  not  a  transfer  hy  sale  of 
brands  and  marks.  [Italics  ours.]  The  bills 
of  sale  do  not  purport  to  convey  all  the  cattle 
owned  by  T.  N.  Nance  in  designated  brands,  but 
do  convey  a  specified  number  of  such  cattle. 
The  concluding  clause  of  article  4664,  which  re- 
quires the  'sale  or  transfer  to  be  noted  on  the 
record  of  marks  and  brands  in  the  name  of  the 
vendee  or  ptirchasor,'  supports  our  construc- 
tion of  said  article.  A  person  can  have  but  one 
brand  and  mark,  which  is  required  to  be  record- 
ed; and  it  was  intended  bv  the  clause  above 
quoted  that  the  record  of  brands  and  marks 
should  at  all  times  show  to  whom  a  brand  and 
mark  once  recorded  belonged." 

The  teatimony  in  this  case  shows  there  was 
no  intention  to  sell  or  transfer  his  mark  or 
brand  by  J.  W.  Erwin  to  George  M.  Stephen- 
son. 

We  have  carefully  examined  all  the  as- 
signments of  error  of  the  appellant,  and, 
finding  no  merit  in  the  same,  the  action  of 
the  lower  court  in  entering  judgment  for 
George  M.  Stephenson  Is  in  all  things  af- 
firmed. 

It  is  so  ordered. 


SAUB  et  nx.  t.  C^BRSDORFB*.     (Na  WBTJ 

(Court  of  drii  Appeals  of  Texas.   San  Antonio. 
Nov.  29,  1916.) 

ApFKAL  AlfD  BSBOB  4=>3S7(3)— TOOC  FOB  FlI/- 

iNa  Apfkai.  Bond— Bztkksion— Charge  or 

BXSIDENCK. 
Where  the  petition  alleged  that  defendants, 
husband  and  wife,  resided  in  the  county,  which 
was  not  denied,  but  defendants,  in  their  answer, 
alleged  that  the  property  in  controversy  was 
their  homestead  and  nad  been  used  open^  and 
notoriously  as  such  by  them,  the  husband,  by 
going  to  another  count?,  could  not  place  himself 
and  wife  in  the  category  of  nonresidents,  and 
they  conld  not,  by  affidavits,  change  their 
residence  as  fixed  by  the  record  to  gain  addi- 
tional time  to  file  appeal  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  {{  2064,  2066,  2067;  Dec. 
Dig.  «=»387(3).] 

Appeal  from  Fifty-Seventh  District  Coart, 
Bexar  County;  R.  B.  Sfinor,  Judge. 

Suit  by  Charles  Gersdorff  against  A.  P. 
Sale  and  wife.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Judgment  afilrmed. 

Forrest  Campbell,  of  San  Antonio,  for  ap- 
pellants. McCoUum  Burnett,  of  San  An- 
tonio, for  appellee. 

FLY,  0.  J.  It  Is  aUeged  in  the  petition 
that  appellants  reside  in  Bexar  county,  and 
that  allegation  is  not  denied  by  appellants, 
but  in  th^r  answer  they  allege  that  tiie 
property  in  controversy  is  their  hMnestead, 
and  had  been  "used  openly  and  notoriously 
as  a  part  of  the  homestead  by  the  defend- 
ants herein."  The  appellants  Introduced 
evidence,  to  the  effect  that  they  had  used 
the  lots  In  controversy  as  a  part  of  their 
homestead  for  eight  years  prior  to  the  trial, 
and  that  they  resided  on  lots  near  those  In 
controversy.  After  appellants  failed  to  file 
their  appeal  bond  within  the  20  days  re- 
quired, by  the  statute,  then  it  was  discovered 
that  A.  P.  Sale  was  not  then,  and  Is  not 
now,  a  resident  of  Bexar  county,  and  efll- 
davlts  were  produced  to  that  effect  The 
residence  of  appellants  was  fixed  by  the  al- 
legations and  proof  at  the  trial,  and  the 
husband,  by  going  to  another  county,  can- 
not place  himself  and  wife  in  the  category 
of  nonresidents.  He  and  she  claimed  to 
live  <m  the  land  in  sudi  a  way  as  to  make  it 
their  homestead,  and  they  cannot,  by  afll- 
davits,  change  the  residence  fixed  by  the 
record  to  gain  additional  time  In  which  to 
file  an  appeal  bond. 

nie  motion  for  rehearing  is  orerruled. 
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mXEBNATIONAL  &  G.  N.  RX.  CO.  v. 
SDTHBBIxAKD.    (Na  6722.) 

(Coart  o(  OMl  Appeals  of  Texaa.    San  Antonio. 
Not.  8,  191&) 

1  Affeai,  akd   Erbok  <s==>742(4)— Keskbva.- 
TION  OF  Gbotjndb  ot  Rbvibw— Adkissiow 

OF  EVIDXNCB. 

Where  the  atatement  following  an  aasign- 
ment  of  error  to  the  admission  of  testimony 
failed  to  show  it  was  objected  to,  or  any  mil 
of  exceptions  taken  to  refusal  to  "withdraw  It 
from  the  jary,  and  no  such  bill  appqared  u  the 
record,  which  abowed  the  jury  was  instructed 
not  to  consider  the  testimony,  the  assignment 
will  not  be  considered. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error.   Coit   Dig.    i   8000;     Dec   uig.  *= 
742(4).] 
2.  Etidenoi    «=»368(1)  — Documbntb  — Pbo- 

DUCTION    OF  WBITTEW   CONTBACT.       ^     .. 

Where  the  snit  of  a  shipper  of  live  stock  for 
damages  from  negligence  in  handling  was  not 
based  on  a  written  contract,  but  on  the  contract 
arising  from  delivery  to  a  raUwny  to  be  debver- 
ed  by  it  to  the  negligent  road,  and  no  effort 
was  made  to  have  a  bm  of  lading  produced,  the 
court  was  not  in  error  in  failing  to  require  plain- 
tiff to  produce  any  written  contract 

[Ed.  Note.— For  other  casea,  sm  Evidence, 
Cttit  Dig.  i  1640;   Dec.  Dig.  «=>368(1)] 

Appeal  from  Jim  Wells  County  Court;  I* 
Broeter,  Judge. 

Suit  by  G.  W.  Sutherland  against  the  In- 
ternational &  Great  Northern  Railway  Com- 
pany and  another.  From  a  judgment  for 
plalntlfT  against  the  named  defendant.  It  ap- 
peals.   Judgment  affirmed. 

Greer  &  Hamilton,  of  Laredo,  and  Wilson, 
Dabney  *  King,  of  Houston,  for  appellant 
Dougherty  &  Dougherty,  and  H.  S.  Ponbam, 
all  of  BeevUle,  for  appelleea 


FLY,  C.  J.  This  Is  a  suit  Instituted  by  ap- 
pellee to  recover  damages  arising  from  neg- 
ligence in  handling  certain  cattle  and  delay 
in  transportation,  said  cattle  having  been 
shipped  from  HebbronvUle,  Tex.,  to  Ft. 
Worth,  Tex.  There  was  no  contract  alleged, 
except  one  arising  from  delivery  of  the  cat- 
tle to  the  Texas  Mexican  Railway  Company 
to  be  by  It  delivered  to  appellant  Receivers 
of  appellant  answered  by  general  demurrer 
and  general  denial.  The  cause  was  submit- 
ted to  a  jury  on  special  Issues,  and  upon  the 
answers  judgment  was  rendered  for  appellee 
as  against  appellant  for  $250,  and  In  favor 
oC  the  Texas  Mexican  Railway  Company,  that 
api>ellee  recover  nothing  by  his  suit 

[1]  The  first  assignment  of  error  seeks  to 
raise  error  as  to  the  admission  of  testimony 
upon  the  part  of  J.  W.  Sutherland  as  to  a 
conversation  he  had  with  C.  Hanson,  appel- 
lant's live  stock  agent  The  statement  fol- 
lowing the  assignment  of  error  falls  to  show 
that  the  evidence  was  objected  to,  or  that 
any  bill  of  exception  was  taken  to  a  refusal 
to  withdraw  It  from  the  jury.  No  such  bill 
of  exceptions  appears  In  the  record,  and  If  It 
did  the  record  shows  that  the  jury  was  In- 


stmeted  not  to  consider  the  testimony  to 
which  the  assignment  of  error  applies.  The 
assignment  of  error  will  not  be  considered. 

[2]  The  second  assignment  of  error  seeks 
to  question  the  action  of  the  court  la  fall- 
ing to  require  appellee  to  produce  a  bUl  of 
lading  or  other  written  contract  The  state- 
ment falls  to  indicate  that  appellant  made 
any  effort  to  have  appellee  produce  a  bill  of 
lading.  It  would  have  been  rather  difficult 
for  appellee  to  produce  a  bill  of  lading,  as 
none  was  given  him  by  the  Initial  carrier,  and 
his  suit  was  not  based  on  a  written  contract 
The  statement  under  the  assignment  of  error 
seems  to  have  no  application  to  It  whatever. 
The  assignment  of  error  Is  overruled. 

It  was  alleged  as  one  of  the  grounds  of 
negligence  that  appellant  had  caused  the  cat- 
tle "to  be  needlessly  unloaded  for  feed  and 
water,  whereby  said  stock  were  delayed  for 
many  hours."  For  some  reason  not  disclosed 
by  the  assignment  of  error,  which  Is  submit- 
ted as  a  proposition,  objection  Is  made  to 
the  submission  of  the  Issue,  but  the  record 
fails  to  show  that  any  such  issue  was  submit- 
ted to  the  jury.   The  assignment  Is  overruled. 

The  evidence  Is  sufficient  to  sustain  the 
answers  of  the  jury. 

The  Judgment  Is  affirmed. 


TERRELL  v.  HOUSTON  ft  T.  O.  BY.  Ca 

{No.  611.) 

(Court  of  Otvil  Appeals  of  Texas.     El  Paso. 

Oct  27,  19ia.    Rehearing  Denied 

Nov.  23,  1016.) 

1.  Afpeai.  awd  Ebbob  «=a600(4)  —  Scope  — 

BncoBD— StrrnoiENOT. 
Refusal  of  special  requested  instrnctions  will 
not  be  reviewed  on  assignments  of  error  where 
the  record  fails  to  show  that  they  were  present- 
ed to  opposing  counsel  for  examuation  and  ob- 
jection, aa  required  by  Acta  33d  Leg.  &  59. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errtw,  Cent  Dig.  {  2920;   Dec.  Dig.  <8=>609(4).] 


2.  Tbiai,  «t9252<9)— iKBiBuonona— OoinroBU- 

ITY  TO   PbOOF. 

Direction  of  verdict  for  the  railway,  should 
the  jury  find  the  injuries  to  plaintitF  in  a  cross- 
ing accident  were  the  result  of  unavoidable  ac- 
cident is  error,  where  there  is  nothing  in  the 
evidence  to  suggest  unavoidable  accident 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  603;   Dec  Dig.  i8=»252(e).] 

8.  Railboaob  «=>396— Cbossinq  Accidbnts- 
bvidenoh— confobiott  with  issues. 
In  suit  for  injuries  when  plaintiff's  mule 
was  frightened  by  a  train  on  an  overhead  cross- 
ing, based  on  failure  to  give  signals  in  approach- 
ing the  crossing,  it  was  error  to  admit  testi- 
mony that,  had  signals  been  sounded  while  the 
train  was  on  the  crossing,  it  would  have  in- 
creased plaintiff's  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1339,  1340;   Dec.  Dig.  «=>395.] 

Appeal  from  Burleson  County  Court;  W. 
M.  HlUlard,  Judge. 

Action  by  Ludle  Terrell  against  the  Hous- 
ton   &   Texas   Central    Railway    Company. 


«s>Por  other  cans  bm  same  topic  and  KHT-NUMBKB  In  »U  K«y-Number«l  DigesU  and  Indtsw 


Digitized  by 


^^oogle 


576 


189  SOUTH  WE8TBBN  BBPORTIOB 


CTez. 


Judgment  fOr  defendant,  and  plaintiff  ap- 
peals.   Rerersed  and  remanded. 

A.  B.  Oerland  and  Jesse  Garrett,  both  of 
Caldwell,  for  appellant.  R.  S.  Bowers,  of 
Caldwell,  and  Baker,  Botts,  Parker  &  Gar- 
wood, of  Houston,  for  appellee. 

HIGGINS,  J.  Tills  suit  was  brought  by 
appellant  to'  recover  damages  resultint;  from 
personal  Injuries.  From  an  adverse  verdict 
and  judgment,  she  appeals. 

Appellant  was  riding  in  a  buggy  driven  by 
her  brother.  They  were  driving  along  a 
public  road  leading  from  town  of  Caldwell, 
and  which  crossed  the  railroad  line  of  ap- 
pellee. The  crossing  was  an  overhead  cross- 
ing; that  is  to  say,  the  railroad  track  pass- 
ed over  the  public  road.  The  crossing  was 
200  or  300  yards  east  of  Davidson  creek. 
The  public  road  here  runs  In  a  depression. 
When  the  buggy  reached  a  point  10  or  15 
feet  from  the  crossing  a  train  suddenly  flash- 
ed across  the  crossing,  frightening  the  mule 
which  the  parties  were  driving.  By  reason  of 
its  fright,  the  mule  whirled  and  upset  the 
buggy,  threw  the  occupants  to  the  ground, 
inflicting  painful  Injury  upcm  appellant.  Ac- 
cording to  appellant's  evidence,  they  were 
unable  to  see  this  train  until  it  was  immedi- 
ately upon  the  crossing  because  of  the  depres- 
sion in  which  the  public  road  was  situate 
and  trees  and  weeds  which  also  obstructed 
the  view.  There  was  testimony  that  trains 
coming  from  the  direction  from  which  this 
train  was  coming  would  coast  along  as  they 
approached  the  crossing,  it  being  down  grade, 
,and  would  approach  the  crossing  almost 
noiselessly.  The  plaintiff  and  ber  brother 
testified  that  the  b^l  was  not  rung  and  the 
whistle  not  blown  as  it  ai^roached  the 
crossing,  and,  according  to  their  testimony, 
they  approached  the  crossing  with  all  due 
care  and  caution,  carefully  listening  and 
looking  for  a  train.  The  negligence  alleged 
was  the  failure  to  ring  the  bell  and  blow  the 


whistle  upon  approaddng  the  crossing.  The 
court  in  its  diarge  submitted  the  issue  of 
negligence  as  alleged  and  the  issue  of  con- 
tributory negligence  upon  appellant's  part  In 
approaching  the  crossing. 

[1]  The  first  four  assignments  oomplaln  of 
the  refusal  of  special  requested  Instructions. 
They  are  overruled  because  the  record  fails 
to  show  that  they  were  submitted  to  oppoe- 
inf  counsel  for  examination  and  objection  as 
required  by  chapter  59,  Acts  33d  Leg.  p.  113; 
Floegge  v.  Meyer,  172  S.  W.  104;  Railway 
Co.  V.  Jones,  176  S.  W.  488;  Railway  Ca 
V.  Hargrave,  177  8.  W.  609;  Lumber  Co. 
Y.  Illlg,  179  S.    W.  1083. 

{2]  In  addition  to  the  issue  of  contribu- 
tory negligence  submitted  In  the  main  charge, 
the  court,  at  defendant's  instance,  gave  a 
special  instruction  directing  a  verdict  for 
defendant  if  they  believed  that  plalntifTs 
injury  was  the  result  of  an  unavoidable  ac- 
cident. There  is  nothing  in  the  evidence  to 
suggest  that  the  accident  was  unavoidable 
or  inevitable,  and  it  was  error  to  give  such  an 
instruction. 

[3]  The  court  permitted  defendant's  wit- 
ness Jolmson  to  testify: 

"It  would  be  safer  to  a  person  approaching 
said  underground  crossing  from  the  (Erection  ox 
Caldwell,  if  the  defendant's  train  would  ap- 
proach said  crossing  from  the  east  without  ring- 
ing the  bell  or  blowing  the  whistle  at  said  un- 
der^ound  crossing,  than  it  would  be  for  the 
whistle  to  be  blown  and  the  bell  to  be  rone 
while  running  over  said  underground  cro'ssing." 

This  was  objected  to  by  plaintiff  "because 
whether  or  not  the  beU  should  have  been 
rung  and  the  whistle  blown  while  passing 
over  said  underground  crossing  was  not  an 
issue  in  the  case."  The  objection  should 
have  been  sustained.  The  alleged  ground  of 
negligence  related  to  the  failure  to  sound  the 
whistle  and  ring  the  bell  as  a  warning  of  the 
approach  of  the  train  to  the  crossing.  No 
complaint  was  made  of  any  failure  to  do  so 
as  it  was  imssing  over  the  road. 

Reversed  and  remanded. 
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WBBEB  ▼.  WBBEB.    (Now  1770.) 

(Springfield   (3ourt   of   Appeals.     MisaourL 

Nov.  20.  1816.) 

1.  DiVOBCK  «=»48— "COSDONATIOK." 

"Condonation"  in  divorce  proceedings  has 
the  usual  meaning  of  forgiveness  and  pardon 
after  full  knowledge  of  past  -wrong,  on  condition, 
express  or  implied,  that  it  will  not  be  repeated. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Die.  fS  168,  170,  1S4;    Dec  Dig.  «=>48. 

For  other  definitions^  see  Words  and  FbiaMta, 
First  and  Second  Senes,  Condonation.] 

2.  DivoBOX    «=>49(2)— GonooRATioir  — Bn- 
nKxcK—ConASTtAxias. 

Cohabitation  offers  strong  evidence  of  con- 
donation, increasing  in  probative  force  with  full- 
ness of  knowledge  of  the  offense  and  the  period 
of  time  cohabitation  continaea,  and  it  may,  if 
long  continued,  be  conclusive. 

[Ed.  Ifote.— For  other  cases,  see  Divorce, 
Cent.  Dig.  i  172;   Dec.  Dig.  «s>48(2).l 

8.  DiTOBCB    ^948(2)  —  Condonation  —  Bvi- 

DKNc»— Cohabitation  . 
In  cases  of  adultery,  cohabitation  is  more 
nearly  conclusive  of  condonation  than  if  another 
offense  were  charged. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  i  172;    Dec.  Dig.  «=>49(2).] 

4.   DlYOBCS  «=:951— CBOSS-BlLIr-RiaHT  TO  BX 

Heabd. 
Where  the  wife  once  sued  for  divorce,  but 
returned  to  the  husband,  and  he,  without  any 
new  offense  on  her  part,  sued  for  divorce,  she 
had  the  right  to  be  heard  on  her  cross-bill  and 
answer. 

[Xid,  Note. — For  other  cases,  see  Divoicei 
Cent.  Dig.  H  185-187;  Dec.  Dig.  «=»51.] 

B.  DivoBCB    «S348(S)  —  Condonation— What 

CONSTITDTES. 

The  mere  fact  that  the  wife  considered  re- 
turning to  her  husband  after  his  commission  of 
marital  offenses,  and  that  she  did  deep  with 
him  two  nights,  is  not  conclusive  of  condona- 
tion when  she  did  not  actually  return  to  him. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {  175;   Dec.  Dig.  «=s>48(5).] 

Appeal  from  Circuit  Cioart,  Texaa  County; 
I/.  B.  Woodside,  Judge. 

Suit  by  Albert  Weber  against  Anna  Weber, 
wherein  defendant  filed  a  cross-bill.  From 
the  decree  fk>r  defendant,  plaintiff  appeals. 
Affirmed. 

Biett  &  Scott  and  Ijamar  &  Lamar,  all  of 
Houston,  for  appellant  James  F.  Hudson, 
of  St  Louis,  and  Barton  &  Impey,  of  Houston, 
for  respondent 

STURGIS,  J.  The  plaintiff  brought  suit 
for  divorce  against  defendant,  his  wife,  and 
she  filed  an  answer  and  cross-bill.  The  court 
heard  the  evidence  and  found  the  issues  for 
defendant,  that  she  was  the  innocent  and  in- 
jured party,  and  granted  her  a  divorce  and 
allowed  alimony.  The  plaintiff,  appealing, 
concedes  tthat  the  'evidence  sustains  th^ 
charges  made  by  the  cross-bill,  but  contends 
that  the  evidence  conclusively  shows  a  con- 
donation by  the  defendant  The  plaintiff, 
In  his  abstract  and  brief,  says  that  he  admits 
that  the  allegations  of  defendant's  cross-bill 
were  proven,  and  if  the  things  therein  alleged 


were  not  by  the  defendant  condoned,  or  If 
they  were  condoned  and  the  plaintiff  by  any 
act  of  his  revoked  the  condonation  and  reviv- 
ed the  former  grounds  for.  divorce,  then  the 
Judgment  should  be  affirmed.  The  plaintiff 
therefore  only  brings  to  this  court  such  part 
of  the  evidence  as  bears  on  these  issues,  and 
we  commend  this  manner  of  presenting  only 
those  issues  and  the  record  necessary  to  an 
understanding  thereof  which  are  relied  on 
for  reversal,  rather  than  incumbering  the 
record  here  with  a  mass  of  useless  matter. 

The  plaintiff,  in  admitting  the  proved 
truth  of  defendant's  grounds  for  divorce,  as 
alleged  in  her  crossbill,  admits  that  he  has 
been  g:uilty  of  offering  such  indignities  as 
rendered  her  condition  as  his  wife  intolera- 
ble; that  he  has  committed  adultery  since 
the  marriage;  that  he  has  been  addicted  to 
habitual  drunkenness  for  the  space  of  a  year ; 
that  he  has  been  guilty  of  such  cruel  and 
barbarous  treatment  as  to  endanger  defend- 
ant's life.  The  defendant  further  alleges 
that  she  finally  separated  from  plaintiff  on 
October  28,  1914 ;  that  prior  to  June  12, 1912, 
plaintiff  had  been  guilty  of  these  same 
grounds  of  divorce,  and  that  she  then  sepa- 
rated from  him  and  filed  a  suit  for  divorce 
in  St.  Louis,  their  then  home;'  that  defend- 
ant did  then  condone  such  offenses  and  dis- 
missed her  suit  <«  plaintiff's  solicitation  and 
agreement  to  thereafter  treat  her  with  kind- 
ness and  affection;  that  they  then  moved  to 
Texas  coimty;  that  plaiatiff  thereafter  did 
not  BO  treat  her,  but  was  thereafter  guUty 
of  each  and  all  of  the  grounds  for  divorce 
above  mentioned.  These  allegations  were 
also  proven,  as  plaintiff  admits. 

The  facts  with  reference  to  the  alleged 
condonation  are  about  these:  A  short  time 
after  defendant  was  comx)elIed,  because  of 
plaintiff's  bad  conduct  and  cruel  treatment 
of  her  and  the  long-continued  and  grievous 
indignities  heaped  upon  her,  to  separate  from 
him  October  29,  1914,  she  went  to  her 
friends  and  old  home  in  St  Louis.  In  a 
short  time  plaintiff  followed  her  there  and 
importuned  her  on  promises  of  future  good 
behavior  to  again  return  to  Texas  county 
and  live  with  him.  Defendant  testified  that 
he  came  to  see  her,  and  that  they  talked  the 
matter  over,  and  talked  with  an  officer  of  a 
trust  company  as  to  his  making  a  deed  to  her 
of  certain  of  his  property ;  that  she  consult- 
ed a  lawyer  as  to  this,  but  that  "when  I  con- 
sidered how  many  times  I  had  gone  back  and 
be  bad  not  kept  bis  promise,  I  finally  decided 
I  would  not  go  back.  I  have  not  been  back  to 
Texab  county  since  I  left  Mr.  Weber  came 
to  the  house  in  St  Louis,  and  I  could  not 
get  shut  of  him.  I  slept  with  him  one  night 
at  my  sister's  and  one  night  at  his  sister's, 
but  I  have  never  come  back  to  live  with  him." 
Plaintiff  evidently  not  considering  that  there 
had  been  any  condonation,  for  condonation  is 
mutual.  In  January,  1915,  filed  his  suit  for 
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divorce,  alleging  therein  that  defendant  had 
been  guilty  of  duch  Indignities  toward  him 
as  to  render  his  life  Intolerable,  enumerating 
various  acts  and  words  of  defendant,  which, 
If  true,  would  have  entitled  him  to  a  divorce. 
The  plaintiff  relies  particularly  on  two 
cases  in  this  state  as  establishing  the  rule 
that  after  one  married  party  has  been 
wronged  In  a  way  that  would  warrant  a 
divorce,  if  he  or  she  v(duntarUy  cohabits 
with  the  other,  it  U  a  condonation  of  the 
ofFeuse — ^Twyman  v.  Twyman,  27  Mo.  883; 
Uarper  v.  Hai-per,  29  Mo.  301.  In  the  first 
of  these  cases  the  court  said: 

"The  Bpecific  acts  of  misconduct  alleged  In 
the  petition,  no  doubt,  if  recent  and  supported 
by  the  necessary  evidence,  would,  under  our 
law,  warrant  a  decree  separating  a  wife  from 
her  husband.  The  main  charges  of  cruelty  al- 
leged in  the  petition  occurred  some  years  before 
the  institution  of  this  suit,  and  there  seems  to 
have  been  a  long  cessation  of  injurious  conduct 
on  the  part  of  the  bustmnd." 

In  the  other  case  the  court  held  no  more 
than  that  It  would  not  grant  a  wife  a  divorce 
when  it  appeared  that  at  the  time  she  brought 
her  suit  she  was  yet  living  with  her  husband 
as  his  wife.  These  cases  certainly  do  not 
hold  that  thjere  are  no  exceptions  to  the 
general  rule  stated,  and  indeed  hold  no  more 
than  that  long-continued  voluntary  cohabita- 
tion affords  c<»iclu8ive  evidence  of  condona- 
tion. 
-[1]  The  term  'Vmndonation,''  as  used  in 
divorce  proceedings,  has  no  different  mean- 
ing than  when  used  with  reference  to  the 
violation  of  any  duty  or  obligation,  and  is 
used  in  the  law  of  master  and  servant,  lessor 
and  lessee,  eta  It  means  a  forgiveness  and 
pardon  after  full  knowledge  of  past  wrong, 
fault,  or  deficiency  on  condition,  express  or 
implied,  that  same  will  not  be  repeated. 

[2]  In  divorce  proceedings,  cohabitation  of- 
fers strong  evidence  of  such  pardon  and  for- 
giveness of  past  conjugal  offenses.  Increasing 
in  probative  force  with  the  fullness  of  knowl- 
edge of  the  offense  committed  and  the  leng^ 
of  time  continued.  In  most  cases  where  the 
cohabitation  Is  long  continued.  It  will  be  tak- 
en as  conclusive  evidence.  Much  must  de- 
pend, however,  on  the  circumstances  of  the 
particular  case.  It  is  said  that  the  doctrine 
of  condonation  is  not  appUed  with  such 
strictness  to  the  rights  of  the  wife  as  it  is  to 
the  husband,  and  is  rarely  held  to  bar  her 
redress.  Bishop's  Marriage  and  Divorce,  U 
368-110;  Armstrong  v.  Armstrong,  32  Miss. 
279,  289;  Odom  v.  Odom,  36  Oa.  286,  318; 
Gardner  v.  Gardner,  2  Gray  (Mass.)  434,  441 ; 
Johnson  v.  Johnson,  14  Wend.  (N.  Y.)  637, 
643. 

[3]  The  nature  of  the  conjugal  offense  has 
much  to  do  with  this  question.  In  cases  of 
adultery  condonation  from  cohabitation  is 
more  neatly  conclusive  than  in  cases  of 
cruelty  or  indignities.  In  Wolverton  t. 
Wolverton.  168  Ind.  26.  8S.  71  N.  B.  123,  126, 
the  court  said: 


"A  distinction  has  been  properly  made  be- 
tween actions  fbr  divorce  on  accoant  of  con- 
jugal infidelity  and  actions  for  divorce  for  cruel- 
ty, and  it  has  been  held  bv  dourts  of  other 
states  that  a  condonation  of  extreme  and  re- 
peated cruelty  will  not  be  inferred  from  a  single 
act  of  sexual  intercourse.    Plilllips  v.  Phillips, 

1  111.  App.  245 ;  Coz  v.  Cos  [JS2  Hun,  613]  6 
N.  Y.  Supp.  367;  Reynold*  v.  Reynolds,  84  How. 
Prac.  [N.  Y.]  346;  Doe  v.  Doe.  62  Hun.  405. 
6  N.  Y.  Supp.  614." 

In  Mortem  v.  Morton.  117  Cal.  443.  446,  49 
Paa  667,  668,  this  statement  is  made: 

"The  point  that  plaintiff  must  be  held  to  have 
condoned  defendant's  offenses,  because  she  liv- 
ed and  cohabitated  with  him  after  the  action 
was  commenced  and  nntil  the  summons  was 
served,  cannot  be  sustained.  In  an  action  for 
divorce  on  the  ground  of  crueltr  there  can  be 
no  condonation  unless  there  is  a  reconciliation 
between  the  parties,  a  remission  of  the  matrimo- 
nial offenses,  and  an  express  agreement  to  con- 
done. 'Oondonatlon  implies  a  condition  subse- 
quent ;  that  the  forgiving  party  must  be  treated 
with  conjugal  kindness.'  " 

The  court,  in  McClanahan  v.  McCIanahan, 
104  Tenn.  217, 227, 66  S.  W.  858, 861.  discussed 
this  Question  fully,  and  we  quote  from  that 
opinion: 

'"A  wife's  cohabitation,'  says  Mr.  Bishcv  in 

2  Bish.  Mar.,  Dlv.  &  Sep.  No.  306,  'with  her 
husband,  after  he  inflicted  the  last  act  of  cruel- 
ty of  which  she  complains,  will  not  necessarily, 
in  all  cases,  bar  her  suit.'  'Condonation'  is  not 
an  absolute  term,  which  can  be  applied  aUke  to 
all  circumstances.  Its  application  will  vary  aa 
the  offense  said  to  have  been  condoned  may 
vary.  If  the  offense  be  adultery,  then  knowl- 
edge of  the  fact  by  the  defendant,  followed  by 
eohaMtation,  is  ipso  facto  condonation.  But  if, 
for  instance,  it  is  habitual  drunkenness  on  the 
part  of  the  husband  which  is  the  ground  for  the 
application,  when  does  condonation  from  co- 
habitation take  place?  The  term  'habitual'  im- 
plies growth  through  various  and  increasing 
stages,  until  drunkenness  becomes  a  fixed  or 
established  habit  Until  this  degree  is  reached 
it  is  not  a  ground  for  divorce.  Could  it  be. 
with  any  show  of  reason,  maintained  that  when 
this  degree  is  reached  the  wife  would  be  re- 
pelled because  she  had  remained  loyally  with 
her  husband,  suffering,  and  yet  striving  to  save 
him,  until  the  final  crisis  is  reached?  Unques- 
tionably not.  So  of  cruelty,  as  was  said  in 
Collins  V.  Collins,  10  Scotch  Sess.  Cas.  (4th 
Ser.)  260.  Cruelty  is  cumulative,  admitting  of 
degrees  ^d  augmenting  by  addition,  so  that  it 
may  be  condoned,  and  even  forgiven,  for  a  time, 
and  up  to  a  certain  point,  without  any  bar,  in 
sense  or  reason,  to  bringing  it  all  forward  when 
the  continuance  of  it  has  rendered  it  no  longer 
condonable.  Cruelt;r>  extending  through  series 
of  years,  must  consist  of  numerous  acts,  many 
of  which  might,  and  possibly  would,  be  of  them- 
selves of  a  character  not  to  warrant  a  divorce, 
yet,  constantly  recurring,  they  would  Indicate  a 
wicked  mind,  and,  taken  altogether,  would  show 
that  the  condition  of  the  sufferer  was  unsafe, 
and  beyond  the  point  of  further  forbearance." 

As  was  said  by  Chancellor  Walworth  In 
Wood  y.  Wood.  2  Paige  (N.  Y.)  110: 

"Condonation  by  implication  from  the  fact 
of  cohabitation  ought  not  to  be  held  a  strict 
bar  against  the  wife.  She  is  in  a  measure  un- 
der the  control  of  her  husband,  and  this  distinc- 
tion will  be  found  running  through  all  the  Eng- 
lish cases  on  this  subject." 

In  Thomas  v.  Thomas,  2  Cold.  CTenn.)  124, 
the  wife  was  refused  a  divorce  on  the  ground 
ot  adultery  because  at  ooliabltation   after 
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knowledge  of  the  tect,  bnt  die  vna  grailted 
a  decree  on  the  gromul  of  cruelty^  althoni^ 
she  ronalned  tfndw  bis  dominion  tiai  In  con- 
jugal association  with  him  natU  four 
months  before  the  litigation  began.  See,  on 
this  point,  Onthrle  ▼.  Onthrle,  26  Mo.  App. 
666,  572. 

[4]  There  Is  mndi  slgnlflcanoe  also  In  the 
fact  that  the  husband  did  not  consider  that 
there  had  been  any  mutual  condonation  of 
past  offenses,  for,  without  any  new  offense 
by  the  wife,  he  brought  this  divorce  suit, 
and  on  his  ahonlders  must  rest  the  responsi- 
bility for  commencing  this  litigation.  If 
there  had  been  a  condonation  he  was  the 
first  to  Tic^te  it.  The  wUe  was  summoned 
into  court  on  false  ctiargea  made  by  him  for 
the  purpose  of  securing  a  divorce,  and  when 
80  in  court  she  had  a  right  to  be  heard  on 
her  answer  and  cross-blU.  Tackaberry  v. 
Tackaberry,  101  Mich.  102, 104.  58  N.  W.  400. 

[S]  The  evidence  as  to  the  nature  of  the 
cruelties  and  indignities  inflicted  on  the  wife 
is  not  before  this  court,  but  we  have  reason 
to  believe  and  should  presume  that  same  ex- 
tended to  the  time  of  the  final  separation,  and 
that  this  wife  was  indeed  long  suffering  and 
endured  much.  The  mere  fact  that  even  then 
she  considered  with  some  aerlousness  return- 
ing to  her  home  and  husband  ought  not  to  be 
held  against  her  too  severely.  She  did  not 
become  reconciled  to  him,  and  did  not  pardon 
his  past  offenses  and  return  to  him  In  the 
sense  which  the  law  holds  conclusively  to  be 
a  ctmdonatlon.  LJke  Lot's  wife  when  fleeing 
from  the  InlQuitieB  of  Sodom,  she  looked 
back,  but  since  she  then  fled  on,  we  will  not 
pronounce  her  doom. 

The  Judgment  will  therefore  be  affirmed. 

ROBEBTSON,  P.  J.,  and  FABBIMOTON, 
}.,  concur. 


WX3BBB  y.  WEBEB.    (No.  1800.) 

(Springfield   Court  of   Appeals.     MisBonil. 
Nov.  aO,  1916.) 

1.  DivoBCT  «s>211.  215,  223,  227(1>-T)ei(FO- 

KART   AUMOIfT— DlSCBETION    OV   CJOUST. 

While  the  court  has  the  right  to  allow  addi- 
tional temporary  alimony  and  suit  money,  the 
amount  thereof  rests  In  its  discretion,  and  de- 
pends on  the  wealth  of  the  husband  and  the  ne- 
cessities of  the  wife. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
C«iL  Dig.  M  613,  632,  633.  646,  653;  Dec.  Dig. 
«s>211.  215,  223,  227(1) ;  Appeal  and  Error, 
Cent  Dig.  i  664.] 

2.  DiTOBCK  «S9211  — TraiPOBABT  Auicoinr  — 
DisoBmoN  or  0>t;bt. 

It  is  not  abuse  of  the  court's  discretion  to 
deny  motion  for  temporary  alimony  and  suit 
money,  where  $250  had  already  been  allowed, 
and  the  parties,  at  the  time  for  hearing  of  the 
motion,  were  present  ready  to  proceed  with  the 
trial  of  the  divorce  suit  in  which  the  matter  of 
farther  alimony  was  considered  and  wherein  the 


defendant  was  illowed  94,000  pecttaisettt  aUs* 
mony. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  i  613;  Dec.  Dig.  «s>211;  Appeal 
and  Error,  Cent  pig.  i^64^  ,  ;r 

Appeal  from  Circuit  Court,  Texas  Cmntyi 
U  B.  Woodside,  Judge. 

Suit  by  Albert  Weber  against  Anna  Weber. 
From  an  order  denying  motion  for  tempora- 
ry alimony,  defendant  appeals.   Affirmed. 

James  F.  Hudson,  of  St^  IxmjIs,  and  Barton 
h  Impey,  of  Houston,  for  appellant.  Hlett  & 
Scott  and  Lamar  &  Lamar,  all  of  Houston, 
for  respondent 

8TDROIS,  J.  [1,  >1  Thin  Is  an  appeal  from 
an  order  of  court  refusing  to  allow  the  de- 
fendant additional  temporary  alimony  or 
suit  money  for  attorneys'  fees,  etc.,  on  a  mo- 
tion ffled  therefor  in,  and  Just  prior  to  the 
trial  of,  the  divorce  case  of  Weber  t.  Weber, 
189  S.  W.  577,  the  Judgment  in  which  grant- 
ing the  defendant  a  divorce  and  permanent 
alimony  on  her  cross-blU  has  this  day  been 
affirmed.  The  record  diacloseB  that  at  the 
previous  term  of  court  it  had  allowed  the 
defendant  the  sum  of  $250  as  temporary  ali- 
mony. We  do  not  doubt  the  right  of  the 
court  to  make  an  additional  allowance,  as 
the  amount  to  be  allowed  the  wife  in  such 
cases  depends  on  the  necessities  of  the  wife 
and  the  ability  of  the  husband.  Rutledge 
V.  Bntledge,  119  S.  W.  489;  Staric  v.  Stark, 
115  Mo.  App.  436,  442,  91  S.  W.  413.  The 
amount  must,  however,  rest  largely  in  the 
discretion  of  the  court  In  any  particular 
case.  When  this  second  motion  came  on  for 
hearing,  the  parties,  attorneys,  and  witnesses 
were  present  in  court  ready  to  try  the  case 
on  its  merits.  The  court  held  that  It  was  not 
necessary  to  go  into  the.  merits  of  the  motion 
for  additional  alimony  on  a  separate  hear- 
ing, but  would  let  the  question  of  further 
alimony  be  considered  and  decided  along  with 
the  merits  of  the  case.  The  court  therefore 
overruled  the  motion  for  additional  alimony, 
and  at  once  tried  the  case  on  the  merits, 
awarding  to  defendant  a  divdroe  and  $4,000 
alimony,  stating  in  the  Judgment  that: 

Such  alimony  "is  ta  include  all  attorney  fees 
and  maintenance'not  covered  by  the  allowance 
heretofore  made  to  her  in  this  court  in  the  sum 
of  two  hundred  fifty  dollars  ($250),  the  allow- 
ance herein  for  alimony  to  be  in  lieu  of  dower 
and  of  all  other  interests  in  the  property  of  her 
husband." 

Had  the  court  not  granted  th^  defendant 
permanent  alimony  In  a  substantial  sum 
commensurate  with  the  plaintiff's  wealth  and 
the  defendant's  necessities,  a  different  prop- 
osition might  have  been  presented,  but  we 
hold  that  the  court  did  not  abuse  its  discre- 
tion when,  on  seeing  that  the  case  waa  ready 
for  trial  and  no  hardship  from  delay  would 
come  to  defendant,  he  determined,  in  effect,  to 
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oonslder  tbe  qocstton  of  further   alliiKHiy 
along  with  the  merits  of  the  case. 
The  Judgment  will  therefore  be  affirmed. 


ROBERTSON,  P.  J., 
J^  ccHicor. 


and  FARRINGTON, 


WBBBR  y,  WEBBR.     (No.  1801.) 

(Springfield  Court  of   Appeals.     MissontL 

Nov.  20,  1916.) 

DivOBCE  «s»182— Alimony  PKNDZira  Appeal 

— DlSCBETION    OF    CoruT. 

Where  motion  for  alimony  pending  appeal 
was  made  after  judgment  and  before  perfection 
of  appeal  from  a  decree  granting  $4,000  per- 
manent alimony,  and  defendant  had  already 
been  allowed  $2o0  temporary  alimony,  it  was 
not  an  abuse  of  discretion  to  overrule  the  mo- 
tion, since  the  court  could  not  know  that  the 
appeal  would  ever  be  perfected. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  668,  S67,  Ci88,  626,  638,  641,  657; 
Dec.  Dig.  <S=»182.] 

Appeal  from  Clrcnlt  Court,  Texas  Ooimty ; 
Ix  B.  Woodslde,  Judge. 

Suit  by  Albert  Weber  against  Amia  Weber. 
From  an  order  overruling  defendant's  motion 
for  alimony  pending  appeal,  defendant  ap- 
peals.   Affirmed. 

James  F.  Hudson,  of  St  Louis,  and  Bar- 
ton &  Impey,  of  Houston,  for  appellant  Hl- 
ett  &  Scott  and  Lamar  &  Lamar,  all  of  Hou- 
ston, tor  respondent 

STURGIS,  J.  This  appeal  Is  from  an  order 
overruling  defendant's  motion  for  alimony 
pending,  and  on  account  of,  an  appeal  grant- 
ed to  plaintiff  to  this  court  In  Weber  v.  Web- 
er, Just  decided.  The  motion  was  filed  In 
the  trial  court  after  Judgment  was  entered 
and  during  the  time  plaintiff  was  taking 
steps  for  an  appeal.  The  court  had  Just 
granted  defendant  a- divorce  and  permanent 
alimony  In  the  sum  of  ^,000.  The  court 
had  also  granted  $250  temporary  alimony  be- 
fore the  case  was  tried.  The  court,  of 
course,  could  not  know  whether  the  appeal 
would  "be  perfected  or  not  Under  these  cir- 
cumstances wa  do  not  think  the  trial  court 
abused  Its  discretion  In  overruling  the  mo- 
tion. Had  we  been  compelled  to  reverse  or 
reverse  and  remand  the  case  on  the  merits, 
It  might  be  that  we  would  be  called  on  to 
afford  defendant  some  relief  for  expenses  In- 
curred by  reason  of  the  appeal.  That  Judg- 
ment, however,  has  been  affirmed,  and  we 
think  defendant  has  no  right  to  complain. 
Moreover,  no  evidence  was  Introduced  on  the 
hearing  of  the  motion.  Granting  that  the 
trial  court  should  have  taken  Into  consider- 
ation the  evidence  offered  and  heard  on  the 
trial  on  the  merits  (Rosenfeld  v.  Roaenfeld, 
63  Mo.  App.  411,  413),  yet  this  court  does  not 
have  such  evidence  before  It  We  have  no 
means  of  knowing  either  the  husband's  abil- 
ity or  the  wife's  necessities,  and  It  may  be 
that  she  had  sufficient  means  to  support  ber- 


BeU  and  defray  the  expenses  of  the  appeal. 
Bobbins  T.  BobUns,  138  Mo.  Ap^  211,  214. 
119  S.  W.  1076;  Stark  v.  Stark,  110  Mo.  App. 
436,  441.  91  S.  W.  41S. 
The  Judgment  will  tberefbre  be  affirmed. 

FABBINGTON,    J.,    wmcurs.      BOBEBT- 
SON,  P.  J.,  comcon  In  tbe  result  leaebed. 


PLUMLEB  T.  SWAN  MAOHINEBT  CO. 
(No.  1871.) 

(Springfield    Court    of    Appeals.     Mlssoufj 
Nov.  20,  1916.) 

1.  Maoteb  axd  Sebvant  «s»289(18)— Ques- 
tions rOB  JOBT  —  OOITTBIBtTTOBT  NBOU- 
OENCE. 

In  action  by  mine  shoveler  for  personal  in- 
juries, where  the  answer,  in  setting  np  con- 
tributory negligence,  did  not  charge  that  there 
was  a  safe  and  unsafe  place  in  vrhicb  plaintiff 
could  do  his  work,  and  where  there  was  evi- 
dence that  plaintiff,  with  but  meager  expe- 
rience, was  uistructed  to  shoved  dirt  and  rock 
into  a  can  on  a  small  car  on  the  mine  track, 
and  that  the  track,  at  the  place  of  the  acci- 
dent was  higher  on  one  side  than  the  other, 
and  that  the  can  was  bulged  and  uneven  at  the 
bottom,  because  of  one  or  both  of  whidi  defects 

Elaintiff  was  injured  by  the  tipping  over  on 
im  of  the  can  while  he  was  filling  it  from  the 
lower  sidei  it  woiUd  not  be  held  that  the  danger 
of  filling  the  can  as  plaintiff  did  was  such  a 
glaringly  dangerous  way  as  to  make  him  guilty 
of  contributory  negligence  as  a  matter  of  law. 
where    it    appeared   that  before   tbe    accident 

Elaintiff  had  filled  two  cans  at  the  same  place 
I  perfect  safety. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  1104;  Dec.  Dig.  «s3 
289(13).]  *•    •  -  * 

2.  Appeal  and  Ebbob  4=91033(6)— Habiclebs 

EbBOB— iRSTBUCnONS. 

In  sttdh  action,  an  Instruction,  permitting 
the  jury  to  find  defendant  negligent  if  it  fail- 
ed to  keep  the  track  in  proper  condition  and 
failed  to  furnish  a  proper  can,  was  not  open  to 
defendant's  objection  that  there  was  no  evi- 
dence that  the  condition  of  the  can  caused  it 
to  ti^  over;  the  instruction  being  in  the  con- 
junctive, and  in  fact  requiring  the  jury  to  find 
more  then  was  necessary  under  the  law  to  en- 
title plaintiff  to  a  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4066;  Dec.  Dig.  «=>1033 
(6).) 

3.  Masteb  and  Sebvaitt  4=3293(4)— Injt7bie8 
— instbuotions. 

In  such  action,  where  it  appeared  that  the 
track,  from  where  plaintiff  was  working  when 
injured  back  to  the  face  of  the  drift,  was  cov- 
ered with  dirt  and  rock,  and,  although  some 
eight  or  ten  feet  of  the  track  was  bulged,  and 
where  plaintiff  placed  his  car  and  can,  was  clear 
of  dirt  and  rock,  or  practically  so.  yet  there 
was  testimony  that  this  small  stretch  of  track 
could  not  have  been  fixed  without  the  dirt  and 
rock  being  removed  from  the  track  farther 
back  toward  the  face  of  the  drift  and  defend- 
ant had  Introduced  evidence  that  it  was  plain- 
tiff's duty  to  clear  the  track  of  dirt  and  rock 
before  it  would  become  the  duty  of  defendant's 
track  repairer  to  remedy  any  defect  therein, 
it  was  error  to  refuse  to  instruct  for  defendant 
that  If  the  jury  believed  "that  it  was  the  duty 
of  the  plaintiff  to  clear  the  track  In  question  of 
dirt  and  rock  before  it  was  repaired  by  the 
trackman,  and   that  the   trackman   could   not 
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repair  It  until  It  waa  cleared  of  rock  and  dirt 
thereof,  then  th«  Jary  will  find  the  issnes  for 
the  defendant,"  ahice  snch  ingtraction  would 
have  permitted  the  jury  to  pais  on  the  theory 
that  o^endant  would  not  be  liable  for  teOins 
to  repair  the  track  if  they  believed  it  waa 
pUintiJirB  duty  to  clear  the  track  before  defend- 
ant waa  required  to  repair  it 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  IHg.  I  1163;  Dec.  Dig.  «=> 
283 (4) J 

Appeal  from  drcnit  Court,  Jasper  Coun- 
ty;  Joseph  D.  PerUiis,  Judge. 

Action  by  D.  P.  Plnmlee,  by  next  friend, 
against  the  Swan  Machinery  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Owen  &  Davis,  of  JopUn,  for  appellant 
Byron  Bonrn,  Frank  liee,  and  R.  M.  Shep- 
pard,  all  of  Joplln,  for  respondent 

FABRINGTON,  J.  The  plaintiff  by  next 
friend  recovered  a  Judgment  in  the  sum  of 
$1,000  against  the  defendant  corporation  on 
account  of  personal  injuries  received  while 
woriking  In  a  mine  operated  by  the  defendant. 
Plaintiff,  a  man  20  years  of  age,  went  to 
work  as  a  shoveler  for  the  defendant  His 
experience  In  mining  consisted  in  having 
worked  for  this  defendant  3V&  nights,  half  a 
day  at  another  place,  and  1^  days  at  another, 
that  is,  as  an  underground  workman,  and  he 
had  done  some  work  for  abont  2  weelcs 
around  mines  on  top  of  the  ground.  His  tes- 
timony Is  to  the  effect  that  the  foreman  of 
the  mine  told  blm  to  go  Into  a  drift  take 
the  left-hand  track,  and  go  to  shoveling; 
that  he  did  as  told,  taking  with  him  a  can  or 
receptacle  for  the  dirt  and  rock,  which  can 
set  on  a  small  car  operated  on  a  track  the 
rails  of  which  were  approximately  18  inches 
apart;  that  be  commenced  his  work  by 
shoveling  on  tlie  left-hand  side  of  the  track, 
filling  two  cans  and  taking  them  to  the  shaft ; 
ttiat  he  had  the  third  can  and  had  turned 
around  to  pick  up  his  hdt,  and  before  he  had 
straightened  up  the  loaded  can  tomed  over 
on  him,  brealdng  his  leg,  a  compound  frac- 
ture; that  the  track  on  which  the  car  and 
can  stood  was  uneven,  made  bo  by  shots  fired 
the  night  before  in  the  mine,  uneven  to  the 
extent  that  the  right-hand  track  In  facing  the 
drift  was  some  four  Inches  higher  ttian  the 
left-hand  track  in  facing  the  drift,  and  plain- 
tiff was  fllling  the  can  from  the  lower,  or 
left-band,  slda  It  is  shown  that  It  was  the 
duty  of  the  trade  repairer  to  see  that  the 
track  was  kept  reasonably  level  and  in  place, 
and  that  it  was  the  duty  and  work  of  a 
shoveler  to  siiovel  the  dirt  and  rock  into 
cans  at  so  madi  per  can.  Tbe  negligence 
charged  is  that  the  defendant  negligently 
and  carelessly  permitted  the  track  to  become 
sideling,  and  negligently  and  cardessly  per- 
mitted the  can  to  become  bulged  and  uneven 
on  the  bottom,  so  that  the  can  and  car  were 
liable  to  torn  over,  and  that  defendant  knew, 
or  by  the  exercise  of  ordinary  care  could 


have  known,  that  said  trade  and  can  were 
in  a  dangerous  condition  and  was  negUgent 
and  careless  in  faUing  to  repair  said  tradt 
and  can. 

[1]  The  first  contention  made  by  the  ap- 
pellant is  that  Its  demurrer  to  the  evidence 
should  have  been  sustained,  because,  appel- 
lant argues,  the  plaintiff  had  two  ways  la 
which  to  perform  this  work  of  shoveling,  one 
by  going  on  the  upper  side  of  the  track,  and 
the  other  by  going  on  the  lower  side.  The 
answer  of  the  defendant  setting  up  contribu- 
tory negligence  in  no  place  charges  that  there 
was  a  safe  and  an  unsafe  way  in  which  to  do 
this  work;  and  owing  to  the  plaintiff's  mea- 
ger experience  as  a  shoveler,  and  owing  to 
the  fact  that  he  had  Just  filled  two  cans  at 
the  same  place  In  perfect  safety,  we  are  un- 
willing to  hold  that  the  danger  of  fllling  the 
can  aJs  he  did  was  snch  a  glaringly  dangerous 
way  as  to  make  him  guilty  of  contributory 
negligence  as  a  matter  of  law. 

[2]  The  principal  instruction  given  on  be- 
half of  the  plaintiff  Is  attacked  (aside  from 
appellant's  charge  that  there  was  no  evidence 
on  which  to  base  it)  on  tlie  ground  that,  al- 
though plaintiff  had  charged  that  defendant 
was  negligent  In  furnishing  a  can  bulged  at 
the  bottom,  there  was  no  evidence  tending 
to  show  that  this  condition  of  the  can  In  any 
way  caused  it  to  fall  over,  but  that  the  physi- 
cal facts  showed  that  the  con  set  on  a  car, 
the  frame  of  which  was  constructed  of  two  by 
six  timbers  with  no  floor,  go  that  the  bulge 
in  the  bottom  of  the  can  would  and  could 
rest  on  nothing,  and  would  therefore  In  no 
way  cause  the  can  to  be  unsteady.  The  in- 
struction, however,  permitted  the  Jury  to 
find  the  defendant  guilty  of  negligence  if 
defendant  failed  to  keep  the  track  In  proper 
condition  and  failed  to  furnish  a  proper  can. 
It  was  in  the  conjunctive,  and  in  fact  requir- 
ed the  Jury  to  find  more  than  was  necessary 
under  the  law  to  entitle  plaintiff  to  a  verdict. 

[3]  Defendant  introduced  evidence  to  the 
effect  that  it  was  the  duty  of  plaintiff  to 
clear  the  track  of  dirt  and  rock  before  it 
became  the  duty  of  the  defendant's  track  re- 
pairer to  remedy  any  defect  therein.  The  de- 
fendant, assuming  that  the  track  was  not 
level,  that  it  was  covered  with  dirt,  and  that 
If  it  had  been  cleaned  off  by  plaintiff  the 
track  repairer  shonld  have  fixed  it,  requested 
the  following  instruction: 

"D.  The  court  instructs  the  jury  that  'f 
they  believe  from  the  evidence  that  it  was  the 
duty  of  the  plaintiff  to  dear  the  track  in  ques- 
tion of  dirt  and  rock  before  it  was  repaired 
by  the  trackman  and  that  the  trackman  could 
not  reoair  it  until  it  was  cleared  of  rock  and 
dirt  thereof,  then  the  Jury  will  find  the  issues 
for  the  defendant" 

That  Instruction  would  have  permitted  the 
Jnry  to  pass  on  the  theory  that  the  defend- 
ant would  not  be  liable  for  fSllli^  to  repair 
the  track  if  they  believed  the  evidence  which 
(as  stated)  tended  to  show  that  It  was  plaln- 
tifTs  duty  to  dear  the  trntk  before  the  de- 
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fendant  'was  required  to  repair  It.  The  track, 
from  where  plaintiff  was  working  when  in- 
jured back  to  the  face  of  the  drift,  was  cover- 
ed with  dirt  and  rock.  It  Is  true  that  some 
eight  or  ten  feet  of  the  track  that  was  bulged 
and  that  part  of  the  track  where  plaintiff 
placed  the  car  and  can  was  clear  of  dirt  and 
rock,  or  practically  so,  yet  there  is  testimony 
that  this  small  stretch  of  track  could  not 
have  been  fixed  without  the  dirt  and  rock 
being  removed  from  the  track  farther  back 
toward  the  face  of  the  drift 

It  was  error  to  refuse  to  submit  this  theory 
of  the  defendant  under  the  drcnmstances, 
and  for  this  error  the  judgment  is  reversed, 
and  the  cause  remanded. 

BOBlfiRTSON,  P.  J.,  and  STUBOIS.  J., 
concur. 


STATB  ex  reL  NOIiL  v.  NOUi  «t  aL 

(No.  1820.) 

(Springfield  Ck>urt  of  Appeals.    BfissourL    Nov. 

2b,  1916.) 

1.  XjZKoutobs  and  Adminzstxatobs  4=>639— 

LlABIUTT     of     SuBETIEB  —  DiBCHABOB     OF 

Pbinoipai,. 
Bondsmen  on  an  administrator's  bond  are 
not  responsible  for  the  acts  of  their  principal 
in  the  bond  after  he  has  been  discharged  by 
order  of  court. 

[Ed.  Note.— For  other  cases,  nee  Executors 
and  Administrators,  Cent  IMg.  §§  2404,  2405; 
Dec.  Dig.  <S=>530.] 

2.  EXECDTOBS  AND  Adhinibtbatobs  ®=>513(3) 
—Final   Settlement — Conclusiveness. 

Errors  affecting  the  validity  of  a  final  set- 
tlement cannot  be  set  np  in  an  attack  made  up- 
on it  in  a  collateral  proceeding  after  discbarge 
of  the  administrator. 

[Ekl.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  2269;  Dec. 
Dig.  «=513(3).] 

3.  EXECUTOBS  AND  ADUINIBTBATOBS  «=3S13(8) 

—  Final  SBirXiBiaENT  —  Conclusivenebs  — 
Befobe  Dischabob  or  Advinistbatob. 
Until  the  probate  court  has  ordered  the  ad- 
ministrator of  an  estate  discharged,  the  estate 
is  not  closed,  and  a  final  settlement  therein  is 
not  a  binding  judgment,  althongh  approved  by 
the  court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  2276;  Dec. 
Dig.  «=>513(8).] 

Appeal  from  Circuit  Court,  Jaqper  Coant7  > 
Jos.  D.  Perkins,  Judge. 

Action  by  the  State,  on  the  relation  of 
Lenora  Noll,  against  D.  H.  NoU  and  others. 
From  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

M.  K.  Lively,  of  Webb  City,  for  appellant 
Orant  Emerson,  of  JopUn,  for  resipondents. 

FABBINGTON,  J.  The  relator  (appellant) 
is  the  widow  of  J.  S.  NoU.  J.  S.  Noll  and  D. 
H.  Noll,  brothers,  were  partners  In  the  saloon 
business  in  Joplln.  At  the  death  of  J.  S. 
Noll,  his  partner,  D.  H.  Noll  was  appointed 
administrator  of  the  partnership  estate.  The 
relator  was  named  in  the  will  of  J.  8.  NoU 


as  the  executrix  and  beneficiary  of  bis  es- 
tate. Defendants  William  Famham  and  L>. 
B.  Voscamp  were  the  sureties  on  the  bond  giv- 
en by  D.  H.  NoU  as  administrator,  and  serv- 
ice In  this  action  was  bad  on  only  the  two 
appeaUng  defendants. 

According  to  the  record  before  us,  the  ad- 
ministrator, D.  H.  NoU  conducted  the  saloon 
business,  paying  the  bills  and  running  ex- 
penses, untU  the  time  came  for  him  to  make 
a  final  settlement  of  the  partnership  estate, 
at  which  time  he  prepared  his  final  settle- 
ment in  the  probate  court,  notice  was  given, 
and  the  relator  with  her  attorney  were  pres- 
ent when  this  final  settlement  was  passed  on  | 
by  the  probate  court  and  accepted  a  sum  of 
money  ordered  by  the  court  to  be  paid  to 
the  relator  by  the  administrator,  D.  H.  NoU. 
The  interest  in  the  saloon  property  of  D.  H. 
Noll  was  two-thirds,  and  that  of  J.  S.  Noll 
was  <me-thlrd,  whldi  last-named  Interest  was 
given  to  the  relator  In  J.  S.  NoU's  will.  Tlie 
order  of  the  probate  court  on  the  administra- 
tor to  pay  the  executrix  the  amount  found 
due  her  was  obeyed  by  the  administrator, 
who  took  her  receipt,  and  on  filing  the  same 
with  the  probate  court  showing  that  he  had 
compiled  In  full  with  the  order  of  the  court 
as  to  the  final  settlement  he  was  then  dis- 
charged as  administrator.  Subsequent  to 
that  time  he  carried  on  the  business  of  the 
saloon,  stiU  owning  two-thirds,  and  the  ex- 
ecutrix owning  one-third  which  had  come  to 
ber  by  the  wilL 

[1-3]  The  relator  complains  because,  she  al- 
leges, D.  H.  Noll  sold  his  interest  In  the 
saloon  to  a  purchaser  for  the  sum  of  $3,600 
and  represented  to  her  that  he  was  getting 
only  $2,000,  and,  by  misrepresentations,  in- 
duced her  to  accept  |1,000  fOr  ber  (me-tblrd 
interest  It  appears  that  the  purdiaser  ac- 
tually paid  D.  H.  NoU  $3,600  for  bis  two- 
thirds  and  the  relator  $1,(KX)  for  ber  <nie- 
thlrd.  AU  of  the  acts  that  she  now  com- 
plains of  were  either  matters  that  were  em- 
braced within  the  final  settlement  passed  on 
by  the  probate  court,  or  matters  which  came 
up  after  the  discharge  of  the  administrator 
on  whose  bond  these  appealing  defendants 
were  sureties.  The  drcoit  court  very  prop- 
erly held  that  the  bondsmen  woold  not  be 
responsible  for  acts  of  their  principal  in  the 
bond  after  he  bad  been  discharged,  and  also 
correctly  held  that  any  errors  affecting  the 
validity  .of  the  final  settlement  oonld  not  be 
set  up  in  an  attack  made  upon  it  In  a  collat- 
eral proceeding  such  as  thia  Goodman  ▼. 
Grlffltb,  165  Ma  App.  674,  loa  dt  686,  134 
S.  W.  1061 ;  State  ex  rel.  Bnbb  v.  Sbacklett. 
116  Mo.  App.  716,  loc.  fdt  721,  91  S.  W.  966. 
The  case  of  Swing  v.  Parrish,  148  Mo.  App. 
492,  128  S.  W.  638,  dted  by  appellant.  Is  not 
an  authority  for  ber  position  here,  because  In 
that  case  the  probate  court  merely  approved 
the  final  settlement,  but  made  no  order  dis- 
charging Ute  administrator.   Until  that  order 
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Is  made,  the  estate  Is  not  dosed,  and  henoa 
the  flual  settlement  Is  not  a  binding  Judg- 
ment. 
Hie  Judgment  Is  a£armed. 

EOBEBTSON,  P.  J.,  and   STUEQIS,  J, 
concur. 


POUNDS  ▼.  FABMBBS'  UKION  HEBOAM- 

•nUS  CO.     (No.  1902.) 

(Spriacfield  Ooort  of  Appeals.    Iflsaonri.    Nov. 

20,  1910.) 

CORPOBATIOITS       «=»407(6)  —  AUTHOBITT       Ot 

Genekal  Makaoeb  or  Stobk. 
The  zeneral  manager  of  a  store  corporation, 
who  employed  extra  help  whenever  the  bastneBS 
demanded  it,  had  authority  to  employ  a  former 
general  manager  to  assist  a  new  bookkeeper  in 
getting  the  books  straightened  np  and  in  work- 
ing order;  tiiis  being  within  the  scope  of  his 
apparent  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1618;  Dec.  Dig.  «=»407(5).] 

Appeal  from  drcolt  Court,  Crawford  Goon- 
ty;    L.  B.  Woodslde,  Judge. 

Action  by  C.  B.  Pounds  against  the  Farm- 
ers' Union  Mercantile  Company.  From  a 
Judgment  for  plaintiff,  he  appeals.  Beversed 
and  remanded. 

A.  H.  Harrison,  of  SteelvUle,  and  F.  H. 
Farila,  of  Bolla,  for  appellant  James  Booth, 
of  Pacific,  and  Harry  Clymer,  of  SteelvUle, 
for  reiOMndent. 

BOBBBTSON,  P.  J.  Plaintiff  sued  defend- 
ant to  recover  for  serrloes  as  bookkeeper  and 
for  other  work.  He  obtained  a  Judgment  for 
the  other  work,  but  the  court  Instructed  the 
Jury  that  all  the  testimony  In  reference  to 
the  work  upon  the  books  should  be  Ignored. 
The  plaintiff  has  appealed. 
.  The  general  manager  of  the  defendant  cor- 
poration had  authority  to  buy  goods,  take 
care  of  the  store,  keep  the  stock  up,  "and 
tended  to  the  business  that  was  to  be  tended 
to."  The  plaintiff  at  one  time  had  been  the 
general  manager  for  defendant,  but  he  had 
quit  work,  and  a  bookkeeper  had  been  em- 
ployed who  did  not  understand  that  work 
thoroughly.  The  plaintiff  was  employed  by 
the  general  manager  to  assist  the  new  book- 
keeper In  getting  the  books  straightened  up 
and  In  working  order.  The  plaintiff  worked 
about  three  weeks,  and  now  the  defendant 
contends  that  the  general  manager  had  no 
authority  to  employ  plaintiff  to  do  this  work, 
and  that  therefore  plaintiff  cannot  recoter 
therefor.*  It  Is  said  that  the  custom  had  been 
for  no  one  except  the  board  of  dlrectois  to 
employ  help.  In  behalf  of  respondent  are 
dted  numerous  authorities  on  the  question 
that  an  agent  as  a  general  rule  cannot  em- 
ploy a  subagent,  but  that  question  is  not  In- 
volved. We  may  also  concede  that  the  gen- 
eral manager  had  no  express  authority  to 
employ  the  plaintiff.  The  real  question  In  a 
case  of  this  diaracter  would  then  be  as  to 


whether  or  not  It  should  lie  Inferred  frcHn 
the  position  held  by  the  general  manager  and 
the  express  authority  given  him  that  he  had 
the  right,  as  an  Incident  to  this  authority,  to 
employ  one  to  do  the  work  for  which  the 
plaintiff  was  engaged.  It  is  disclosed  by  the 
testimony  that  the  general  manager  employ- 
ed extra  help  whenever  the  business  demand- 
ed it,  and  It  seems  to  us  that  It  was  Just  as 
essential  to  the  success  of  the  business  that 
he  should  have  authority  to  employ  the  neces- 
sary help  to  keep  the  accounts  in  proper 
shape  as  it  was  he  should  employ  extra  help 
In  other  lines  when  needed.  One  dealing 
with  him  had  the  rl^t  to  assume  that  his 
authority  included  that  of  hiring  a  bookkeep- 
er. It  was  Just  as  important  to  the  welfare 
of  the  business  that  the  books  be  kept  correct- 
ly as  it  was  that  the  stock  be  kept  in  the 
proper  shape,  the  store  cared  for,  and  the 
sales  properly  managed.  It  Is  dUBcnlt  to 
understand  how  the  business  could  have  been 
properly  carried  on  without  correct  accounts 
being  kept  for  the  information  of  the  defend- 
ant. The  employment  of  the  general  man- 
ager presumptively  Included  the  right  to  em- 
ploy the  help  to  accomplish  this.  In  behalf 
of  respondent  It  is  argued  that  the  general 
manager  did  not  employ  plaintiff,  but  that 
this  was  done  by  the  then  bookkeeper.  The 
general  manager  instructed  the  bookkeeper  to 
call  plaintiff  over  the  telephone  and  request 
him  to  appear  at  the  store  to  do  this  work. 
He  responded  to  this  call  tmd  went  to  work 
under  the  direction  and  orders  of  the  general 
manager.  There  could  have  been  no  differ- 
ence In  this  employment  had  the  general 
manager  in  the  first  Instance  talked  to  the 
plaintiff. 

There  are  so  many  cases  an.  this  question 
of  agency  and  such  a  variety  of  Instances 
that  we  think  it  useless  to  undertake  to  dis- 
cuss them,  but  we  cite  Bosenbaum  v.  Gilliam, 
101  Mo.  App.  126, 134,  74  S.  W.  507,  as  a  case 
announcing  the  rule  applicable  in  this  case. 

The  trial  court  erred  In  Instructing  the 
Jury  to  not  consider  any  of  the  book  work 
done  by  plaintiff  for  defendant  company. 
The  Judgment  is  reversed,  and  the  caose  re- 
manded. 

8TUBGIS  and  FABBINOTON,  JJ.,  coocur. 


HIBNBB  V.  SHOBT.     (No.  1825.) 

(Springfield  Court  of  Appeals.     MissonrL 
Nov.  20,  1»1&) 

1.  PLBADma  «=3430(1)— PSOOI^ViLBIANCS— 
SUBPBISB. 
Under  Bev.  St  1900,  M  1846,  1847,  de- 
claring that  no  variance  shall  be  deemed  ma- 
terial unless  it  has  actually  misled  the  adverse 
party  and  he  has  made  showing  to  that  ef- 
fect by  affidavit  and  that  when  the  variance 
is  not  material,  the  conrt  may  direct  the  facta 
to  be  found  according  to  the  evidence,  an  aJSda- 
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Tit  of  surprise  at  tbe  admission  of  the  evidence 
must  be  filed  for  a.  party  to  take  advantage  of 
a  variance. 

[Ei.  Note.— For  otber  cases,  see  Pleading. 
Cent  Dig.  8g  1438-1441;  Dec.  Dig.  «=»430(lT! 
Trial,  Cent  Dig.  |  219.] 

2.  PUEADINO    €=3396— Pboof— Vabiance. 

To  an  action  on  a  note  and  an  account,  de- 
fendant filed  a  counterclaim,  stating  tliat  plain- 
tiff owed  him  a  sum  of  money  represented  by 
a  check,  which  was  attached  to  the  counter- 
claim  as  an  exhibit.  There  had  been  a  dispute 
as  to  whether  defendant  had  made  two  pay- 
ftients  by  check  for  the  same  amount;  defend- 
ant having  agreed  to  execute  the  note,  and  in 
case  he  could  produce  both  checks,  it  being  un- 
derstood, that  the  plaintiff  should  reimburse 
him.  Held,  that,  as  the  real  controversy  be- 
tween the  parties  was  as  to  whether  two  checks 
for  the  same  amount  had  been  issued  by  defend- 
ant, proof  of  both  checks,  though  one  was  not 
pleaded,  did  not  constitute  a  variance. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i  1336;   Dec.  Dig.  <e=»39e.] 

Error  to  Circuit  Court,  Shannon  County; 
W.  N.  Evans,  Judge. 

Action  by  Charles  Hibner  against  John 
Short,  who  counterclalmed.  From  a  Judg- 
ment for  defendant  In  Justice  court,  plain- 
tiff appealed  to  the  circuit  court,  and,  there 
being  a  Judgment  there  for  defendant,  he 
brings  error.    Affirmed. 

L.  O.  Nleder,  of  Mannfleld,  for  plaintiff 
in  error. 

FARRINGTON,  J.  [1,  2]  Hibner,  the  plain- 
tiff in  error,  sued  Short  before  a  Justice  of  the 
peace  on  a  promissory  note  Cor  $19.13,  with 
interest,  and  on  an  account  amounting  to 
$6  for  the  services  of  a  Jade  Shore  filed  an 
answer  before  the  Justice,  admitting  that  he 
owed  the  claims  set  up  In  the  petition,  but 
pleaded  the  following  as  a  counterclaim: 

"Defendant  farther  answering  states  that  the 

Slaintiff  owes  him  the  sum  of  f40,  as  evi- 
enced  bv  a  paid  check,  which  is  herewith  filed 
and  marked  'Exhibit  A'  and  made  a  part  of 
this  counterclaim,  leaving  a  balance  due  de- 
fendant in  the  sum  of  $13J!4.  Wherefore  de- 
fendant, thus  answering,  prays  judgment 
against  plaintiff  in  the  sum  or  $13.34,  together 
with  costs  of  this  action. 

"[Signed]  John   Short,  Defendant 

"BSxhibit  A. 
"No.  2  Bmhience,  Mo.,  March  11,  1914. 

"Shannon   County   Bank: 
"Pay  to  the  order  of  Charley  Hibner,  Forty 
DoUara,  $40.00. 

"For  Ex.  A.  [Signed)    John   Short" 

The  case  reached  the  circuit  court  on  ap- 
peal, where  the  Jury  found  in  favor  of  the 
defendant  in  error   on   his   counterclaim. 

The  controversy  between  the  parties  on  this 
counterclaim  was  as  to  whether  Short  had 
paid  Hibner  one  or  two  $40  checks  on  ac- 
count. The  evidence  shows  that  they  met 
to  have  a  settlement,  and  that  defendant  was 
claiming  a  credit  of  two  $40  payments,  and 
plaintiff  denying  his  right  to  more  than  one 
such  payment,  and  that  a  settlement  was 
finally  made  on  the  agreement  that  Short 
would  execute  the  promissory  note  sued  on 


by  plaintiff,  but  ttiat  If  Short  could  produce 
two  $40  checks,  shovring  he  was  entitled  to 
the  credit  he  was  claiming,  Hibner  would 
give  him  credit  for  it  and  admit  his  ccmten- 
tion.  In  the  evidence  it  clearly  appears  tliat 
there  were  two  checks  produced  In  court, 
one  dated  in  March  for  $40  and  one  dated 
in  February  for  $40,  and  although  the  counter- 
claim set  up  the  check  dated  in  March — 
which  was  merely  the  evidence  of  the  pay- 
ment of  $40 — the  real  controversy  was  as  to 
whether  Short  had  made  a  check  in  Febru- 
ary and  another  in  March.  We  think  the 
Jury  understood  this  to  be  the  issue,  and 
found  in  favor  of  the  defendant.  The  plain- 
tiff did  not  file  an  affidavit  of  surprise  when 
the  evidence  was  offered,  and  admitted  show- 
ing that  there  had  been  a  $40  check  also 
made  in  February;  this  was  a  matter  that 
must  have  been  taken  advantage  of  by  an 
affidavit  of  surprise  under  sections  1846  and 
1847,  R.  S.  1909.  First  National  Bank  of 
Madison  v.  Stam,  186  Mo.  App.  loc  dt. 
443,  171  S.  W.  667.  However,  we  do  not 
hold  that  there  was  a  material  variance,  as 
it  made  little  difference  In  this  case  whether 
the  defendant  was  entitled  to  a  credit  on 
account  of  the  March  check  for  $40  or  the 
February  check  for  $40  if  he  was  entitled 
to  a  credit  for  that  amount  The  check  at> 
.tached  to  the  counterclaim  as  an  exhibit  was 
merely  evidence,  and  was  not  the  cause  of  ac- 
tion. The  real  dispute  was  whether  there 
was  an  overpayment  of  $40,  and  we  think 
the  evidence  sustains  the  Jury  in  its  flniHiig 
that  there  was. 
The  Judgment  is  affirmed. 


ROBERTSON,   P.   J, 
concur. 


and   BTDR6IS.  J., 


PIERSON-LATHROP  GRAIN  CO.  ▼.  BRIT- 
TON.     (No.  17^.) 
(Springfield  Court  of  Appeals.    Missouri.    Nov. 
20,  1916.) 

1.  SAI.IS  €=3384(7)— Remedies  of  Seixeb— • 
Dascagks. 

Where,  upon  the  buyer's  refusal  to  accept 
goods  purchased,  the  vendor  undertakes  to  re- 
sell, the  damages  are  the  excess  of  the  con- 
tract price  over  the  amount  realized  by  such 
resale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1107:   Dec  Dig.  (S=>384(7).] 

2.  Sales  €s>384(7)  —  BxMXDisa  or  Skixkb  — 
Dauaoes. 

Where,  upon  the  buyer's  refusal  to  accept 
goods  purchased,  the  vnidor  undertakes,  with- 
out notice,  to  resdl,  the  vendor's  damages  are 
the  excess  of  the  contract  price  over  the  mar- 
ket value  at  the  time  and  place  agreed  upon 
for  delivery,  or,  if  there  is  no  market  at  the 
time  and  place  of  delivery,  the  excess  of  the 
contract  price  over  the  value  at  the  best  mar- 
ket obtainable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1107;   Dee.  Dig.  «=»384(7).] 

8.  Sai.es  €=»384(7)  —  Remedies  ov  Seixeh  — 
Damages. 
Damages   recoverable  for   parchsLser's   re- 
fusal to  accept  carload  lots  of  com,  where  the 
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yendor  reaold,  'withoat  notice,  could  not  be  bas- 
ed on  tbe  market  value  thereof  at  the  place  of 
delivery,  where  snch  place  wag  a  town  in  which 
the  refusing  purchaser  was  the  only  dealer  who 
handled  corn  in  sneh  qoantitiea. 

[Ed.  Note.— For  other  cases,  see  Salea,  Oent. 
Dig.  §  1107;   Dec  Dig.  <S=>384(7).] 

Appeal  from  CSrcait  Court,  Texas  Ooonty; 
]j.  B.  Woodside,  Judge. 

Action  by  tbe  Plerson-Lathrop  Grain  Gom- 
pany  against  J.  A.  Brltton.  From  a  judg- 
ment, plaintiff  appeals.  Beversed  and  re- 
manded. 

Kenneth  W.  Tapp,  pf  Kansas  City,  and 
Lamar,  Lamar  &  Lamar,  of  Houston,  for  ap- 
pellant Hlett  &  Scott,  of  Houston,  for  re- 
spondent 

ROBBRTSON,  P.  J.  PlaintMt  undertook 
to  recover  damages  for  faUnre  of  the  de- 
fendant to  accept  and  pay  for  one  carload  of 
oats  and  four  carloads  of  com.  A  Jnry  was 
waived  and  trial  had  to  the  court  Declara- 
tions of  law  were  given  and  a  finding  of 
facts  made,  upon  which  a  Judgment  was  ren- 
dered In  behalf  6f  defendant  as  to  the  car 
of  oats,  and  also  allowed  him  nominal  dam- 
ages for  a  breach  of  plalntUTs  contract  of 
delivery.  Nominal  damagei^  were  allowed 
the  plaintiff  on  account  of  the  refusal  of  de- 
fendant to  accept  and  pay  for  the  com. 

The  controversy  here  concerning  the  oats 
Is  based  on  an  assumption  by  the  plaintiff 
that  the  contract  therefor  was  different  from 
that  found  by  the  court.  The  defendant 
wrote  tbe  plaintiff  asking  the  price  of  num- 
ber two  white  oats.  The  plaintiff  telegraph- 
ed tbe  price  and  requested  an  answer.  The 
defendant  telegraphed  the  answer  ordering 
the  oats.  The  plaintiff  then  mailed  tbe  de- 
fendant a  written  confirmation  which  deviat- 
ed from  the  contract  entered  into  by  the 
letter  and  telegram&  Nothing  was  done 
further  concerning  the  written  confirmation, 
bat  the  oats  were  shipped  and  refused  by  the 
defendant  because  they  were  not  of  the  qual- 
ity spedfled.  The  court  found  that  the  letr 
ter  and  telegram  constituted  the  contract  be- 
tween the  parties  and  found  for  the  defoid- 
ant,  and,  as  there  Is  no  testimony  In  our  opin- 
ion which  conclusively  shows  that  there  was 
any  modlficatl<jn  of  the  contract  entered  in- 
to by  the  letter  and  telegrams,  we  cannot  dis- 
turb the  ;Kidgment  of  the  trial  court  upon  the 
count  involving  the  oats. 

The  only  point  raised  here  concerning  the 
Judgement  of  the  court  which  Involved  the 
com  Is  that  an  Improper  rule  for  the  measure 
of  damages  was  adopted.  The  plaintiff's 
place  of  business  was  In  Kansas  City,  and  the 
defendant's  at  Cabool,  Texas  county.  The 
flrst  car  of  com  ordered  Was  shipped  to  Oa- 
bool,  and  bill  of  lading  issued  to  the  plain- 
tiff with  transfer  to  defendant  and  a  de- 
mand draft  for  the  price  and  cost  of  slilp- 
ment  attached.  The  bill  of  lading,  transfer, 
and  draft  reached  Cabool,  and  payment  of 
the  draft  was  demanded  before  the  car  ar- 


rived thetre.  Xbe  defendant,  iplsconstrutng 
Us  contract  of  purchase,  refused  payment, 
and  the  plaintiff  was  notified  of  this  fact 
The  car  had  then  reached  Cabool  and  plain- 
tiff, without  notice  to  the  defendant  so  far 
as  the  record  discloses,  diverted  the  car  and 
sold  tbe  com  elsewhere.  The  only  difference 
in  the  facts  concerning  the  other  cars  is  that 
they  did  not  reach  Cabool  and  some  of  them 
were  not  started  in  transit  before  plaintiff 
received  notice  of  defendant's  refusal  to  pay 
the  draft 

In  behalf  of  plaintiff  It  la  contended  that 
the  trial  conrt  erred  In  not  taking  the  dif- 
ference betweea  the  price  plaintiff  received 
for  the  goods  at  tbe  diverted  point  of  sale 
and  the  contract  price  as  the  amount  of  tbe 
damages,  whldi  would  have  been  substantial. 
For  defendant  the  action  of  tbe  court  is 
sought  to  be  upheld  on  the  theory  that  there 
was  a  market  for  the  com  at  Cabool,  and 
that  therefore  plaintiff's  damages  are  only 
the  difference  between  that  price  and  the 
amount  defendant  agreed  to  pay. 

[1,  t]  One  of  the  rules  long  established  In 
this  state,  as  will  be  seen  by  the  citations  In 
Stewart  Produce  Co.  v.  Gamble-Robinson 
Commission  Co.,  188  Mo.  App.  654,  658,  17S 
S.  W.  310,  require  that,  when  the  vendor 
undertakes  to  resell,  tbe  damages  are  the 
difference  between  the  contract  price  and  tbe 
amount  realized  by  such  resale.-  It  Is  alse 
essential  to  determine  where  the  resale 
should  take  place.  In  considering  the  au- 
thorities on  this  question  a  distinction  must 
be  observed  between  those  cases  in  which 
notice  of  the  proposed  resale  was  given  to  the 
vendee  and  those  In  whldi  no  notice  was 
given.  Some  reference  Is  made  In  the  brief 
In  behalf  of  appellant  to  a  notice,  but  the  rec- 
ord and  the  findings  of  the  trial  court  dis- 
close no  such  notice.  We  must  consider  the 
case  as  caie  In  which  no  notice  was  given,  and 
where  no  notice  Is  given  the  amount  to  be 
allowed  Is  the  difference  between  tbe  contract 
price  and  the  market  value  at  the  time  and 
place  agreed  upon  for  delivery,  but  If  there  is 
no  market  at  tbe  time  and  place  of  delivery 
then,  of  course,  this  rule  would  have  to  be 
varied  to  conform  to  tbe  equities  of  the 
case.  Anderson  v.  Frank,  46  Mo.  App.  482, 
486. 

[3]  The  trial  conrt  fonhd: 

"That  at  all  times  when  any  of  the  cars 
contracted  should  have  arrived  at  Cabool  there 
was  a  market  for  the  com  at  that  place,  and 
the  Qutrket  price  was  practically  the  same  that 
the  defendant  had  agreed  to  pay  for  it" 

The  court,  over  plaintiff's  objection,  de- 
clared the  law  to  be  that,  If  the  evidence 
made  it  to  appear: 

"That  there  was'  a  market  for  com  at  Ca- 
bool, the  place  where  such  corn  was  to  be  de- 
livered under  the  contract  then  the  measure 
of  damages  of  plaintiff  would  be  the  difference 
in  the  market  price  of  com  at  Cabool  at  the 
time  it  should  have  been  delivered  under  the 
contract  and  the  price  the  defendant  agreed  te 
pay  plaintiff  for  the  com.    •    ♦    *•• 
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'  The  error  of  the  declaration  of  law  and  of 
the  finding  of  the  court,  under  the.  peculiar 
ciroumstances  In  this  case,  consists  in  the 
general  reference  to  a  market  for  com.  The 
shipments  were  In  carload  lots.  Defend- 
ant was  the  only  dealer  at  Cabool  who  han- 
dled com  In  such  quantities.  The  plaintiff 
was  not  required  to  sell  on  a  market  at  Oa- 
bool  that  did  not  demand  and  would  not 
handle  such  lots  as  were  called  for  by  de- 
fendant's contract  We  think  there  should 
be  no  law  that  would  require  plaintiff  to 
engage  In  the  retail  business  at  Cabool  In 
order  to  give  defendant  the  benefit  of  such 
a  market  there.  The  trial  court  erred  both 
in  the  finding  of  facts  and  In  the  declaration 
of  law. 

There  being  no  market  for  carload  lots  of 
corn  at  Cabool,  the  trial  court  should  have 
adopted  plaintiff's  theory  and  ascertained 
if  plaintiff  resold  in  the  best  market  obtain- 
able, and,  if  so  estimated,  the  damages  as  the 
difference  between  the  price  so  obtained  and 
the  contract  price,  if  the  latter  exceeded  the 
former.     Stewart  Produce  Co.  Case,  supra. 

The  result  Is  that  the  ]<udgment  as  to  the 
first  count  in  plaintiff's  petition,  InTolring  the 
oats,  must  be  aflirmed,  and  as  to  the  other 
Counts  concerning  the  com  it  must  be  revers- 
ed,  and  the  cause  remanded,  but,  as  there  can 
be  but  one  judgment  in  a  case,  the  entire 
Judgment  ifiust  be  set  aside,  and  when  the 
final  Judgment  is  entered  it  should  Include 
the  disposition  of  the  issues  on  the  first  count 
of  the  petition  as  the  Judgment  now  stands; 
and  it  is  so  ordered. 

STUBOIS  and  FARSINGTON,  JJ.,  con- 
cur. 


EOSEWICZ  T.  SMITH.    (No.  180IS.) 
(Springfield  Court  of  Appeals.    Missuori.    Nor. 

20,  1916.) 
JusncKS  ov  TKB  Peace  9=»164(1)— AppbaIt— 
Mecessitt  of  Recobd   or  a£i.owaiicb  or 

Rev.  St  1909,  f  7674,  provides  that  when 
the  bond  and  afiidavit  have  been  filed  or  deposit- 
ed with  the  justice,  and  he  has  returned  such 
appeal  to  the  appellate  court  it  shall  be  consid- 
ered as  allowed  by  the  justice,  although  no  en- 
tr7  thereof  shaU  appear  in  the  record.  Section 
7o68  provides  that  appeals  from  justice  court 
shall  be  made  within  ten  da^  after  judgment 
rendered.  On  appeal  from  justice  court  the 
transcript  duly  filed  in  the  circuit  court,  re- 
cited that  plaintiff  on  November  30th  filed  with 
the  justice  his  bond  and  afiidavit  for  appeal 
from  the  judgment  of  November  20th,  but  did 
not  contam  a  recital  of  the  approval  of  the 
bond  or  of  allowance  of  the  appeal,  although 
the  bond  showed  on  its  face  its  approval  by 
the  jnstice.  Held,  it  appeared  from  the  record 
that  an  ai^peal'was  granted  in  compliance  with 
law^  altbou^  there  was  no  formal  entry  by  the 
justice  in  his  record  granting  appeal. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  {{  607-613;  Dec.  Dig. 

Aroeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  Carr  McNatt  Judge. 


ActloD  by  Jos^b  Bosewics  against  Mary 
E.  Smith.  From  a  Judgment  for  plaintiff  in 
circuit  court  on  trial  de  novo  after  appeal 
from  Justice  court  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

W.  Qond,  of  Pierce  City,  for  appellant 

FABBINOTON,  J.  Action  commenced  be- 
fore a  Justice  to  recover  $18  for  wood  al- 
leged to  have  been  ccmverted.  Judgment  for 
$6.  This  evidently  did  not  satisfy  the  plain- 
tiff. The  transcript  of  the  Justice,  duly  filed 
in  the  circuit  conrti  recites  that  plaintiff 
filed  with  the  Justice  his  bond  and  atfidavit 
for  appeal  from  that  judgment  on  November 
30,  1915;  the  Judgment  of  the  justice  hav- 
ing been  rendered  on  November  20,  1915. 
The  Justice's  transcript  filed  in  the  circuit 
court  does  not  contain  a  recital  of  the  approv- 
al of  the  bond  or  of  the  allowance  of  the 
appeal;  however,  the  bond  Itself  which  ac- 
companied the  transcript  showed  on  its  face 
that  it  had  been  approved  by  the  Justice. 

When  the  case  came  up  in  the  circuit  conrt 
the  parties  announced  ready  for  trial  and 
waived  a  Jury,  and,  after  hearing  the  evi- 
dence Introduced  in  behalf  of  plaintiff  and 
defendant  and  the  argument  of  counsel,  the 
circuit  court  rendered  a  Judgment  for  plain- 
tiff in  the  sum  of  $14,  whereupon  defendant 
appealed  to  this  court  urging  but  one  point, 
that  the  circuit  court  never  acquired  Juris- 
diction of  the  cause  by  appeal,  and  that  it 
could  not  get  Jurisdiction  by  consent  since 
the  circuit  court  has  no  original  jurisdiction 
of  an  action  for  less  than  $50  by  virtue  of 
section  3956,  IL  S.  1909.  Section  7574.  R. 
S.  1909,  provides,  among  other  things,  that: 

"In  all  cases  when  the  bond  and  affidavit  re- 
quired shall  have  been  filed  or  deposited  with 
the  justice  in  due  time,  and  the  justice  shall 
have  returned  such  appeal  to  the  appellate 
court  the  same  shall  be  considered  as  having 
been  allowed  by  the  justice,  although  no  entry 
thereof  shall  appear  in  the  record." 

The  transcript  Of  the  justice  in  this  case 
states  that  the  bond  and  affidavit  for  appeal 
were  filed  within  ten  days  after  the  Judgment 
was  rendered,  which  was  "in  due  time"  by 
express  provision  of  section  7568,  B.  S.  1909. 

Section  7574,  R.  S.  1909,  clearly  covers  this 
case,  so  that  the  circuit  couft  bad  Jurisdic- 
tion by  appeal  to  try  the  case  de  novo.  The 
cases  cited  in  the  note  following  this  section 
of  the  statutes  show  that  it  means  Just  what 
it  says.  It  is  held  that  where  such  facts  do 
not  ap^ar  (L  e.,  the  filing  with  the  Justice 
within  ten  days  of  the  bond  and  affidavit  for 
appeal  without  more  except  the  return  of  the 
appeal  to  the  circuit  court),  this  section  has 
no  application.  Moulder  v.  Anderson,  63  Ma 
App.  34;  Ranck  ▼.  Merrill,  172  Mo.  App. 
489,  494,  495,  158  S.  W.  426.  And  if  this  is 
borne  in  mind  in  reading  the  decisions  it 
may  in  a  measure  explain  what  appellant's 
counsel  deems  an  irreconcilable  conflict  in 
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tbe  cases  In  this  state.  Each  case  must  be 
examined  In  the  light  of  the  particular  con- 
dition therein  presented  and  with  reference 
to  the  particular  statute  applicable  to  that 
condition.  Doubtless,  counsel  for  appellant 
was  misled  by  this  language  In  the  case  of 
Peta  T.  Hoffman,  149  Mo.  App.  loc.  dt.  156, 
130  S.  W.  08: 

"Under  this  statnte  it  is  necessary  in  every 
case  appealed  from  a  Justice's  court  to  the  cir- 
cuit court  that  the  record  of  the  Justice  should 
somewhere  show  that  an  appeal  waa  granted  in 
compliance  with  law" — dtiiig  Kelm  v.  HunUer, 
49  Mo.  App.  684,  and  other  cases. 

The  Kansas  City  Court  of  Appeals  In 
Rauck  T.  Merrill,  172  Mo.  App.  loa  dt.  493, 
158  S.  W.  426,  used  this  language  concern- 
ing the  holding  In  Kelm  t.  Hunkler: 

"  This  case  also  holds  that  to  uphold  the  juris- 
diction of  tbe  circuit  court,  in  cases  appealed 
to  it  from  justices  of  the  peace,'  it  is  necessary 
in'  every  case  that  It  should  appear  somewhere 
by  tbe  record  that  an  appeal  was  granted  in 
compliance  with  law." 

In  view  of  our  statutes  that  does  not  mean 
that  the  Justice  must  write  out  an  order 
granting  the  appeal.  So  In  the  case  at  bar, 
when  the  bond  and  affidavit  were  filed  with 
the  justice  In  due  time,  and  he  returned  the 
appeal  to  the  circuit  court  without  making  a 
formal  entry  granting  an  appeal  in  his  rec- 
ord, section  7574  declares  that  an  appeal  shall 
be  considered  as  having  been  allowed  by  the 
justice.  Therefore  it  does  appear  In  this 
case  "by  the  record  that  an  appeal  was  grant- 
ed In  compliance  with  law."  In  the  case  of 
Petz  V.  Hoftman,  supra,  not  only  waa  there 
no  affidavit  for  appeal,  but  the  bond  was  not 
actually  filed  with  tbe  justice,  and  tbara  was 
no  order  granting  an  appeaL 

Appellant  seems  In  bis  assignment  of  er- 
ror to  charge  that  the  respondent  failed  to 
file  with  the  justice  bis  affidavit  and  bond 
for  appeaL  We  have  shown  that  the  tran- 
script spedflcally  states  that  this  was  done. 

The  Judgment  is  affirmed. 

ROBERTSON,  P.  J„  and  8TURGIS,  J., 
concur. 


STATE  ▼.  MILLER.     (No.   1759.) 

(Springfield  Court  of  Appeals.    Missouri.    Nov. 

20,  1916.) 

IRTOXICATINO     LiQUOKS      9=>238(D— IlXKOAL 

Sale— E  viDENCi! . 
Evidence  that  arresting  officers  entered  a 
room  in  charge  of  accused,  wherein  numerous 
persons  were  drinking  beer,  and  there  was  an 
ice  box  filled  with  ice  and  bottled  beer,  and  that 
accused  admitted  that  he,  as  sole  proprietor, 
was  conducting  the  place,  and  complained  that 
the  officers  did  not  get  after  other  bootleggers,  is 
suffident  to  warrant  refusal  of  peremptory  In- 
struction in  favor  of  defendant  accused  of  vio- 
lating the  local  option  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Cent.  Dig.  {{  324,  325,  827;  Dec.  Dig. 
«=»238a).] 

Appeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 


Dude  Miller  waa  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

Bailey  ft  Bailey,  of  Carthage,  for  appel- 
lant. S.  W.  Bates,  Pros.  Atty.,  of  Webb  City, 
for  the  State. 

ROBERTSON,  P.  J.  Defendant  was  con- 
victed of  violating  the  local  option  law,  fined 
(600,  and  he  appeals. 

The  only  point  urged  here  that  is  assigned 
aa  error  in  the  motion  for  a  new  trial  is  that 
of  the  refusal  of  the  trial  court  to  give  the 
peremptory  in8tructi<«  requested  by  defend- 
ant 

An  assistant  prosecuting  attorney  and  a 
deputy  sherUf  entered  a  room  in  Sarcoxle  in 
charge  of  defendant  where  nimierous  persons 
were  engaged  in  drinking  beer.  There  was  an 
ice  iMx  filled  with  diopped  Ice  and  bottled 
beer.  The  defendant  admitted  to  the  officers 
that  he  was  selling  the  beer  and  that  he  was 
the  sole  proprietor  of  the  "joint,"  and  com- 
plained because  they  did  not  get  some  of  the 
other  "bootleggers."  He  had  upon  him  a 
device  for  holding  money  and  had  therein 
considerable  diange. 

The  court  committed  no  error  in  refusing 
to  direct  a  verdict  for  defendant. 

The  Judgment  la  affirmed. 

STDB6IS  and  FARRINGTON.  JJ.,  concur. 


miiL  ▼.  BUSINESS  MEN'S  A<XIIDENT 
ASS'N. 

(Kansas  City  Court  of  Appeals.    Missouri.   Nov. 
6,1916.) 

1.  iNSTTBAirCE    «=»723(5)— MUTUAI,    BENXriT— 

Warranties— MATEBrALiTT. 
While  a  warranty  that  insured  was  not  af- 
flicted with  a  certain  disease  will  not  affect  bis 
right  in  old  line  insurance,  though  false,  unless 
material,  such  a  warranty  if  false  will  defeat  the 
policy  in  a  beneficial  association  on  the  assess- 
ment plan  regardless'  of  its  materiality. 

[Hid.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  il86S;  Dec  Dig.  «=s>72S(5).] 

2.  iMStJRANCE  «=a687  —  MdTTTAL  BENEFIT  IN- 

SUBANCE  —  Chabacteb  of  BtraiNESS  —  How 
DxiBKunrss— "AsflESSKENT  Plan." 
A  policy  making  the  association  by-laws  a 
part  thereof,  which  by-laws  provide  that  reve- 
nue shall  be  derived  from  assessments  which  the 
directors  shall  levy,  and  that  such  board  may  re- 
duce or  pass  or  levy  additional  assessments,  re- 
quiring notice  of  every  assessment,  and  providing 
for  termination  on  default  of  payment,  is  on  the 
assessment  plan  within  Rev.  St  1909, }  ^50,  pro- 
viding that  every  contract  whereby  a  benefit  is 
to  accrue  to  a  person  named  therein,  the  pay^ 
ment  of  which  is  in  any  manner  deiiendent  upon 
the  collection  of  an  assessment,  shall  be  deemed 
a  contract  of  insurance  upon  the  assessment 
plan. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1824;   Dec.  Dig.  <e=>687. 

For  other  definitions,  see  Words  and  Phrases, 
Assessment  Plan.] 
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Appeal  from  Clrenit  Court,  Macon  Goonty; 
Nat  M.  Shelton,  Judge. 

"Not  to  be  offldally  published." 

Action  by  Edward  J.  Hill  against  the 
Buslneas  Men's  Accident  Assodatlou.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Guthrie  &  Franklin,  of  Mticon,  and  GUmore 
ft  Brown,  of  Kansas  City,  for  appellant. 
George  N.  Davis,  of  Macon,  Waldo  Edwards, 
of  Bevler,  and  D.  L.  Dempsey,  of  Macon,  for 
respondent 

ELLISON,  P.  J.  Plaintiff  became  a  mem- 
ber of  the  defendant  association,  and  secur- 
ed from  It  an  accident  Insurance  policy  pro- 
viding for  payment  of  a  certain  sum  in  case 
of  death,  and  for  an  indemnity  of  $15  per 
week  when  in  certain  circumstances  be 
should  be  injured  by  an  acddeut.  He  hurt 
his  leg  between  the  knee  and  ankle  by  strik- 
ing It  against  a  chair,  and  was  disabled  for 
a  time.  Defendant  declined  to  pay  him 
any  indemnity  on  grounds  to  be  considered 
further  on,  and  this  action  was  brought  re- 
sulting In  a  Judgment  for  plaintiff. 

[1]  Plaintiff  was  charged  to  have  been  af- 
flicted with  varicose  veins  In  his  leg  at  the 
time  the  policy  was  issued  to  him,  and  in  his 
application  he  stated  he  waa  not,  and  he 
warranted  his  statements  to  be  true.  A 
warranty  of  this  kind  under  our  statute  will 
not  affect  the  assured's  right  in  regular, 
or  old  line,  Insurance,  though  It  be  false,  un- 
less it  was  material  to  the  risk.  But  if  the 
insurance  is  what  is  known  under  our  law, 
as  on  the  assessment  plan,  such  warranty,  if 
false,  wUl  defeat  the  poUcy  without  regard 
to  a  question  of  its  materiality.  Hanford  t. 
InSi  Co.,  122  Mo.  68,  59,  26  S.  W.  680;  Aloe 
T.  Ins.  Co.,  164  Mo.  675,  55  S.  W.  993.  So 
therefore  it  becomes  of  the  first  importance 
to  determine  whether  the  contract  In  ques- 
tion was  general  regular  insurance,  or  Insur- 
ance on  the  assessment  plan. 

[2]  Undoubtedly  the  company  was  diarter- 
ed  as  an  assessment  company.  But  Its  char- 
ter or  Its  holding  out  to  the  pubUc  does  not 
alone  determine  the  actual  character  of  the 
insurance.  For  merely  calling  it  Insurance 
assessment  does  not  make  it  so.  The  char- 
acter of  the  insurance  will  be  Judged  by  the 
contract;  Hanford  v.  Mass.  Ben.  Ass'n,  122 
Mo.  50.  26  S.  W.  680 ;  Jacobs  v.  Omaha  Life 
Ass'n.  146  Mo.  623,  48  8.  W.  462. 

This  policy  provides  that  the  by-laws  of 
the  association  shall  be  considered  as  agreed 
to  by  the  assured  and  as  forming  a  part  of 
the  contract,  and  they  thus  became  a  part 
of  it  St  Louis  V.  Gas  Co.,  155  Mo.  1,  17,  56 
S.  W.  1003.   These  by-laws  provided  that: 

"The  revenue  of  the  association  shall  be  de- 
rived from  membership  fees,  assessments  to  be 
paid  by  the  members,  the  incoma  of  its  invest- 
ments, and  otherwise," 

And  that: 

"The  board  of  directors  shaD  levy  Bssewmenta 
of  not  to  exceed  two  and  one-half  dollars  upon 


each  member  of  this  association.  *  •  *  The 
board  of  directors  shall  have  power  to  reduce  or 
pass  any  quarterly  assessment  or  levy  addi- 
tional assessments  in  the  same  amount  when- 
ever required  under  the  provisions  of  law." 

It  waa  further  provided  that  the  secretary 
of  the  association  shall  give  written  notice 
of  every  assessment  to  each  member;  and 
upon  nonpayment  the  assured's  membership 
and  Insurance  shall  terminate.  It  was  fur- 
ther provided  that: 

"Each  member  shall  be  liable  for  all  assess- 
ments during  his  membership,  whether  they  l>e 
made  for  the  payment  of  benefits  that  accrued 
prior  to  his  membership,  during  iiis  memiicrahip, 
or  in  anticipation  of  benefits  to  accrue  in  the 
future." 

It  was  further  provided  that: 
"The  board  of  directors  shall  have  authority 
and  are  required  to  levy  assessments  in  antici- 
pation of  probable  benefits  that  will  accrue 
in  the  future  for  a  period  of  three  months;  it 
being  the  intention  of  this  requirement  to  pro- 
vide sufficient  funds  to  promptly  meet  the  ob- 
ligations  of   the   associatioa    as   they   accrue." 

These  provisions,  thnsi  embodied  in  the 
contract  make  it  insurance  on  the  assess- 
ment plan  as  Is  authorized  by  our  statute;. 
That  statute  (section  6950,  R.  S.  1909)  pro- 
vides that: 

"Every  contract  whereby  a  benefit  is  to  ac- 
crue to  a  person  or  persons  named  therein, 
*  *  *  the  payment  of  whidi  said  benefit  is 
in  any  manner  or  degree  dependent  upon  the 
collection  of  an  assessment  upon  persons  hold- 
ing similar  contracts,  shall  be  deemed  a  con- 
tract of  insurance  upon  the  assessment 
plan.    •    *    •" 

By  referring  to  the  provision  of  the  by-laws 
above  set  out  it  will  be  seen  that  stated  as- 
sessments of  not  more  than  $2.50  are  put 
upon  each  member.  The  directors  may  or 
may  not  levy  quarterly  assessments,  as  the 
necessities!  may  require;  or  they  may  re- 
duce assessments.  Again  the  board  is  re- 
quired to  levy  assessments  In  anticipation  of 
probable  benefits  that  will  accrue  In  the  fu- 
ture for  a  period  of  three  months,  In  order 
to  provide  a  fund  to  promptly  meet  the  obli- 
gations of  the  association  as  they  become  due. 
Stated  and  fixed  sums  which  the  assured  is 
required  to  pay  if  standing  alone  would 
amount  to  nothing  less  than  premiums  requir- 
ed in  general  insurance.  But  there  are  addi- 
tional provisions  which  call  for  assessments 
of  amounts  unascertained  until  the  necessity 
for  their  use  arises.  In  these  respects  the 
insurance  is  made  to  depend  "in  some  manner 
or  degree  upon  the  collection  of  an  assess- 
ment" ;  and  the  case  strongly  resembles  tbat 
of  Hanford  v.  Mass.  Ben.  Ass'n,  122  Mo.  60, 
60,  26  S.  W.  680.  That  case  was  considered 
and  approved  In  Elliott  v.  Ins.  CJo.,  163  Mo. 
132,  63  S.  W.  400.  In  the  latter  case  the 
breadth  of  the  statutoi7  expression  as  to 
the  benefit  being  dependable  In  any  manner 
or  degree  upon  an  assessment  Is  Interpreted 
as  It  reads.  So  that  notwithstanding  stated 
sums,  payable  at  specified  times,  are  named 
in  the  contract  as  due  from  the  assured,  yet 
"if  somewhere  aUmg  the  line  of  Ub  opera- 
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tlons"  provision  Is  made  for  an  asBessment 
upon  the  membera  for  the  payment  of  the 
insurance,  it  is  an  assessment  contract 
These  cases  applied  to  the  contract  make  It 
assessment  insurance. 

It  follows  that  error  was  committed  in  the 
mling  that  the  defendant  was  not  an  assess- 
ment company,  and  in  refusing  for  defend- 
ant instructions  7  and  8,  declaring  there 
was  a  warranty  against  varicose  veins,  and 
that  if  plaintiff  was  so  afflicted  the  verdict 
should  be  for  defendant. 

The  judgment  is  reversed,  and  cause  re- 
manded.   All  concur. 


KEDIXJN  et  aL  T.  BADGER  LUMBER  00. 
(No.  1207a) 

(Kansas  City  Court  of  Appeals.    Missouri.    July 
3,  1916.    Rehearing  Denied  Nov.  6,  1916.) 

1.  MbOKAHICS'  lilENS  «s>263(7)  —  Ehfosoii- 
liENT  —  Parties  —  Defendants  —  Un- 
KNOWN  Assignees  of  Trustee's  Note. 

A  judgment  in  a  mechanic's  lien  suit  Is  not 
void  aa  to  unknown  assignees  of  a  note  secured 
by  a  deed  of  trust  on  the  property  because  of 
failure  to  make  them  parties  to  the  suit,  where 
the  trustee  and  all  the  parties  to  the  mortgage 
disclosed  by  the  record  or  known,  including  the 
record  holder  of  the  note,  were  made  partieB, 
and  the  lien  claimant's  right  to  claim  a  lien  ac- 
crued prior  to  the  giving  of  the  trust  deed,  in 
view  of  the  amendment  to  the  Mechanics'  Lien 
Law  approved  April  3,  1911  (ILaws  1911,  p.  S15), 
providing  for  notice  to  record  parties  in  certain 
cases. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Cent  Dig.  g  477;  Dec  Dig.  <S=263(7).] 

2.  Mechanics'  Liens  ®=>260(6)  —  Enfobcb- 
MENT— Parties  —  Limitation  —  "Pebsons 
Interested." 

Under  Rev.  St.  1909,  f  8221,  providing  that 
In  suits  to,  establish  mechanics'  liens  all  "persons 
interested"  in  the  property  may  be  made  parties, 
and,  if  they  are  not,  they  "shall  not  be  bound 
thereby,"  and  section  8228,  requiring  such  suits 
to  be  brought  Within  90  days  after  filing  the  iieA 
and  providing  that  no  such  lien  shall  continue  tp 
exist  after  such  90  days  unless  suit  has  been  lii- 
stituted  within  that  time,  the  lien  is  void,  after 
the  expiration  of  the  90  days,  as  to  a  mortgagee 
of  the  property  of  whose  interest  the  lien  claim- 
ant had  notice,  and  against  whom  suit  was  not 
brought,  either  alone  or  joined  as  defendant  with 
others,  within  the  90  days,  whether  the  lien  orig- 
inaUy  took  precedence  of  the  mortgage  or  not.- 

[EkI.  Note. — For  other  cases,  see  It^echanics* 
Liens,  Cent.  Dig.  {  468;    Dec.  Dig.  «=>260(6). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Persons  Interested.] 

3.  Mobtoaoes  €=9151(3)— Pbiobut—Mkcuah- 
ics'  Liens. 

Where  a  mortgage  is  not  given  or  recorded 
nntil  after  the  materials  are  sold  and  furnished 
and  erection  of  a  house  begun,  the  mechanic's 
lien  therefor  takes  precedence  over  the  mortgage. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  j|  332-386;  Dec.  Dig.  «=»151(3) ; 
Mechanics'  Oens,  Cent  Dig.  H  858-370,  608.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Elimbroni^  Stone,  Judge. 

Salt  by  Lizzie  D.  Redlon  and  others  against 
the  Badger  Lumber  Company.    From  a  judg- 


ment for  plalnttffg,  defendant  appeals.    Re- 
versed. 

Deatherage  &  Creason,  of  Kansas  City, 
for  appellant  B.  F.  Porsel,  Of  Kansas  Cit7, 
for  respondents. 

TRIMBLE,  J.  The  controversy  herein  is 
between  the  widow  and  heirs  of  Benjamin  C. 
Redlon,  deceased,  on  one  side,  and  the  Badger 
Lumber  Company  on  the  other.  Redlon,  In 
his  lifetime,  was  the  purchaser  of  a  lot  at 
foreclosure  sale  under  a  deed  of  trust  The 
Badger  Lumber  Company  obtained  a  judg- 
ment enforcing  its  lien  cm  the  lot  for  mate- 
rials fornlsbed  and  used  in  erecting  a  bouse 
thereon.  Tliis  lien  is  superior  to  the  deed  of 
trust.  The  lumber  company  being  about  to 
enforce  Its  judgment,  the  plaintiffs,  the  wid- 
ow and  heirs  of  said  Bedlon,  brought  this 
suit  In  equity  to  enjoin  tl^company  from  so 
doing  and  to  cancel  and  annul  the  lien.  Lelia 
D.  and  J.  W.  BosweU  were  the  owners  of  the 
lot  and  began  the  erection  of  a  dwelling 
house  thereon,  the  materials  for  which  were 
purchased  from  the  Badger  Lumber  Com- 
pany. Afterwards,  the  Boswells  gave  a  deed 
of  trust  on  the  property  to  C.  L.  Flaugh,  trus- 
tee for  F.  A  Hornaman,  beneficiary,  to  secure 
a  note  of  even  date  therewith  for  $1,5(X)  due 
in  three  years.  This  deed  of  trust  was  duly 
recorded  <mi  the  same  day  it  was  given.  T)ie 
Badger  Lpmber  Company,  within  the  proper 
time  and  manner,  filed  its  lien  claim  for 
$546.98,  and  thereafter,  within  the  time  al- 
lowed by  law,  brought  suit  to  enforce  said 
Uen  against  the  property.  I^  this  spit,  the 
Boswells,  owners  of  the  lot  Q-  h-  Flaugh,,. a^ 
trustee,  and  F.  A,  Hornainan,. .  beneflciary> 
were  made  parties  defendant,  by  reason,  of 
the  aforesaid  note  and  deed  of  trust,  both  of 
which  were  appropriately  referred  to.  'Che 
Redlon  Land  Company  was  also  made  a  par- 
ty defendant,  the  plaintiff  alleging  that  it 
was  Informed  and  believes  that  the  note  se- 
cured by  said  deed  of  trust  was  now  held 
by  the  Redlon  Land  Company  whereby  it 
claimed  an  interest  in  and  lien  upon  said 
property,  but  alleging  further  that  the  lien  of 
the  deed  of  trust  was  subject  and  subordinate 
to  the  Uen  of  the  lumber  company.  All  of 
the  defendants  in  said  suit  were  duly  served, 
and  the  defendant  owners,  the  Boswells,  filed 
answer  and  contested  the  suit  A  judgment 
for  $620  was  duly  obtained  In  the  lumber 
company's  favor,  and  Its  lien  for  that  amount 
was  established  on  the  lot,  find  this  lien  was 
decreed  to  be  prior  and  superior  to  the  lien 
of  the  deed  of  trust  hereinabove  referred  to. 
The  judgment  enforcing  the  lumber  com- 
pany's lien  was  obtained  November  2,  1914. 
On  the  14th  day  of  January,  1915,  Flaugh,  as 
trustee  in  said  deed  of  trust,  sold  the  same  in 
foreclosure  to  Benjamin  C.  Redlon.  He  died 
intestate  on  February  4, 1915,  and  his  widow 
and  heirs  brought  this  suit  April  29,  1915. 

It  seems  that  Redlon  furnished  the  money 
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ftr  which  the  note,  secured  by  deed  oit  trnst, 
was  given  by  the  Boswells;  but  for  some 
reason  Be<UDn  had  the  note  made  payable 
to  Horoaman,  an  entployd  In  a  real  estate  of- 
fice, and  who,  as  soon  as  It  was  given,  In- 
dorsed It  in  blank  and  delivered  It  over  to 
Redlon.  About  a  month  later,  Redlon,  after 
waiving  protest  and  iguaranteelng  payment, 
Indorsed  the  note  in  blank  and  delivered  It 
to  George  Toggle.  He  kept  it  for  some  ten 
months  or  more,  and  then,  without  indorse- 
ment, turned  it  back  to  Redlon,  doubtless  un- 
der the  letter's  guaranty  of  payment  The 
transfer  of  the  note  from  Tuggle  back  to  Bed- 
Ion  was  made  after  the  Badger  Lumber  (Com- 
pany had  begun  suit  to  enforce  its  lieu  and 
shortly  before  the  rendition  of  the  Judgment 
establishing  same. 

No  assignment  of  the  note-  or  deed  of  trust 
was  ever  placed  oit  record.  So  that,  during 
the  time  covered  by  the  foregoing  recital,  and 
even  down  to  the  Introduction  of  plaintlfls' 
evidence  in  the  present  suit,  there  was  noth- 
ing on  record  to  disclose  to  the  Badger  Lum- 
ber Company  that  Homaman  was  not  the 
owner  of  the  note,  or  that,  if  he  was  not  the 
owner  thereof,  who  was  such  owner.  The 
Bedlon  Land  Company,  of  which  Ben].  C. 
Redlon  was  a  stockholder,  had,  a  short  time 
before  the  deed  of  trust  was  given,  sold  the 
lot  to  the  Boswells,  and  doubtlesii  for  this 
reason  the  Badger  Lumber  Company  made 
said  land  company  a  party  to  the  suit  as 
being  a  possible  owner  of  the  note.  There  is 
no  evidence  that  the  Badger  Lumber  Compa- 
ny knew,  or  had  any  means  of  knowing,  who 
did  own  or  liold  it,  other  than  the  notice  af- 
forded by  the  recorded  deed  of  trust  which 
showed  Homaman  to  be  the  owner  thereof. 

[1]  The  facts  in  the  case  are  not  disputed, 
and  th«>  only  objection  made  by  plaintiffs  to 
the  defendant  lumber  compan]r*s  Judgment 
establishing  its  lien  is  that  neither  Benjamin 
C.  Redlon  nor  George  Tuggle  were  made  par- 
ties to  the  suit  wherein  that  Judgment  was 
obtained.  They  were  the  unknown  and  un- 
disclosed assignees  of  the  note  secured  by  the 
deed  of  trust ;  and,  although  the  trustee  and 
the  beneficiary,  the  holder  of  the  note  as  dis- 
closed by  the  record,  were  made  parties  to 
the  suit,  yet  plaintiffs  say  that  as  the  real, 
though  undisclosed,  holder  of  the  note  was 
not  a  party,  the  Judgment  was  void  as  to 
such  assignee,  and  consequently  is  void  as  to 
plaintiffs  whose  rights  are  derived  from  and 
through  him.  The  question  therefore  pre- 
sented is:  Does  the  failure  to  make  the  as- 
signee of  a  note,  secured  by  deed  of  trust, 
party  to  a  mechanic's  lien  suit,  render  the 
Judgment  therein  void  as  to  such  assignee 
notwithstanding  the  fact  that  the  lien  claim- 
ant's right  to  claim  a  Uen  accrued  prior  to 
the  giving  of  the  deed  of  trust,  and  the  trus- 
tee and  beneficiary,  as  disclosed  by  the  rec- 
ord, were  made  partly,  and  there  is  nothing 
of  necocd  to  ^show  that  any  assignment  of 
the  iu)t«. has  been  made,  and  tba  plalntifl  in 


the  mechanic's  lien  suit  has  no  notice  and 
does  not  Imow  that  an  assignment  has  been 
made  or  to  whom  made? 

So  far  as  we  have  been  able  to  ascertain, 
the  precise  question  here  presented  has  never 
been  passed  upon  by  the  appellate  courts  of 
this  state. 

[2,  S]  It  will  be  observed  that  in  tbia  case 
the  assignee  and  holder  of  the  mortgage  has 
foreclosed  the  equity  of  redemption,  so  that 
there  is  nothing  upon  which  the  lumber  com- 
pany's lien  can  operate  if  the  Judgment  was 
void  as  to  such  unknown  assignee.  Without 
doubt,  it  is  incumbent  upon  every  Uen  claim- 
ant, suing  to  establish  a  mechanic's  Uen,  to 
make  the  mortgagee  a  party  to  the  suit  if 
the  claimant  desires  to  bind' the  interest  of 
the  mortgagee.  Aside  from  any  statute,  the 
ordinary  principles  of  law  would  seem  to  re- 
quire this.  In  addition  thereto,  section  8228, 
R.  S.  Mo.  1009,  of  the  Mechanic's  Lien  Law, 
requires  such  suit  to  be  brought  in  90  days, 
and  section  8221  provides  that,  in  suits  to  es- 
tablish such  Uens,  aU  persons  interested  in 
the  property  charged  with  the  lien  may  be 
made  parties,  and,  if  they  are  not,  they  "sliall 
not  be  bound  thereby."  Whatever  may  have 
been  thought  at  one  time  concerning  the 
meaning  of  this  statute,  it  is  now  weU  estab- 
lished that,  at  least  as  to  any  one  having  an 
interest  in  the  property,  the  suit  must  be 
brought  agaiust  him  in  90  days,  and,  if  not 
80  brought,  the  lien  is  void  as  to  him.  And, 
of  course,  if  he  is  not  a  party  to  the  suit  the 
Judgment  is  a  nullity  as  to  him.  RusseU  ▼. 
Grant,  122  Mo.  161,  26  S.  W.  958,  43  Am.  St 
Rep.  563;  Landau  v.  Cottrill,  159  Mo.  308,  60 
S.  W.  64.  And  in  this  regard  a  mortgagee 
is  to  be  regarded  as  interested  in  the  property 
the  same  as  the  owner.  Riverside  Lumber 
Co.  T.  Schafer,  251  Mo.  539,  loc  dt  552,  158 
S.  W.  340.  There  would  seem,  then,  to  be  no 
question  but  that,  if  the  lien  claimant  desires 
to  bind  the  interest  of  the  mortgagee,  the  lat- 
ter must  be  made  a  party  within  the  90  days 
and  before  Judgment  is  obtained.  And  the 
Uen  claimant  must  do  this  without  regard  to 
whether  the  lien  takes  precedence  over  the 
mortgage  or  not,  because  the  vaUdlty  of  his 
Uen  is  not  established  until  the  Judgment  la 
rendered.  And  even  though  the  mortgage, 
as  in  this  case,  be  not  given  or  recorded  un- 
tU  after  the  materials  were  sold  and  furnish- 
ed and  the  erection  of  the  house  wsis  begun 
(which  gives  the  lien  precedence  over  the 
mortgage.  Riverside  Lumber  Co.  v.  Schafer, 
261  Mo.  loc.  cit  648,  168  S.  W.  340),  stlU  the 
mortgagee  would  have  the  right  to  question 
the  validity  of  the  Uen  claimed  and  for  this 
purpose  should  be  given  his  day  in  court. 
And  although  the  mortgage  note  be  assigned 
to  another,  stiU,  if  the  Uen  claimant  Iiave 
notice  thereof,  undoubtedly  he  should  make 
such  assignee, a  party. 

But,  in  this  cxise,  the  Uen  claimant  lumber 
company  made  the  mortgagee,  as  shown  by 
tlie  reeordi'  a-  party,  and  there  ^n»  ootUng  t» 
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indicate  tilurtr  the  aoto  had  been  assigned  or, 
if  assigned,  to  whom;  and,  as  shown  In  the 
statement  of  fticts,  the  note  was  so  Indoised 
that  it  conld  In  an  Instant  be  transferred 
from  one  to  another  by  delivery. 

The  question  therefore,  in  this  case,  Is: 
Was  the  U«ti  claimant's  jndgment  a  nnlllty 
as  to  the  unknown  and  undisclosed  assignee 
of  the  mortgage  note  when  all  the  parties  to 
the  mortgage,  as  shown  bjr  the  record,  and  of 
which  the  lien  claimant  had  any  knowledge 
or  notice^  were  made  sarties  to  the  snit? 
And  this,  too,  in  a  case  where  the  mortgage 
was  neither  given  nor  recorded  until  after 
the  lien  claimant's  rights  had  attadied  to 
the  pr«^>ert7?  a%ls  last  fact,  we  repeat, 
should  make  no  difference  in  the  necMslty 
of  making  the  assignee  of  the  mortgage  note 
party  to  the  suit,  if  the  (^almant  has  noUce, 
whether  actual  or  oonstructlTe,  of  the  as- 
signment or  of  the  fact  that  the  assignee  is 
Interested  in  the  property.  But  it  may,  per- 
ham,  make  some  difference  where  tiie  rec- 
ord mortgagee  is  made  a  party  and  the  lien 
claimant  has  no  notloe  of  the  rights  of  any 
assignee  of  such  mortgage.  As  between  a 
llm  claimant,  who  does  not  know  and  has  ho 
notice  of  an  assignee's  interest  in  the  prop- 
erty, and  such  nndisdoKd  assignee,  the  fact 
that  the  right  to  the  U«i  attached  before 
ttie  mortgage  was  given  ought  to  make  some 
difference  where  the  lien  claimant  has  made 
the  mor^gee  a  party.  The  Uen  claimant  has 
done  all  he  could  do,  and  since  the  security 
to  the  mortgage  note  was  affected  by  the 
right  to  a  mechanic's  lien  when  the  mort- 
gage was  given,  then,  as  between  the  li«i 
claimant  and  the  assignee,  neither  of  whom 
has  notice  of  the  other's  rights,  it  would 
seem  that  the  right  of  the  assignee  should 
not  prevail  over  the  right  of  the  Uen  claim- 
ant, at  least  in  an  equity  suit  such  as  this  is. 
If  the  lien  claimant  has  made  all  persons  ap- 
pearing to  have  any  interest  in  the  property 
parties  to  the  suit  by  bringing  in  all  those 
of  which  he  has  notice,  and  has  no  notice  or 
knowledge  of  any  others,  then  the  undls- 
doaed  assignee  should  not  complain  of  not 
having  been  made  a  party,  since  the  security 
he  took  along  with  the  note  was  one  that,  at 
the  time  the  note  was  made,  was  affected 
by  an  existing  lien  right;  and,  as  he  has 
chofien  to  remain  hidden  and  undisclosed, 
he  Is  not  equally  Innocent  or  n^a  the  same 
level  with  the  lien  claimant  This  does  not 
trench  upon  the  negotiability  of  the  note, 
since  it  only  affects  the  security  taken  there- 
with. 

The  case  of  Blverside  Lumber  Oo.  v.  Sctor 
tBr,  2S1  Mou  689,  158  S.  W.  340,  does  not  hold 
that  priority  of  the  lien  would  make  no  dif- 
ference in  a  case  like  this  one  where  the 
mortgagee  was  made  a  party  and  the  lien 
claimant  had  no  notice  of  any  assignment  of 
his  note.  In  the  Schafer  Case  the  mortgagee 
was  known,  since  the  mortgage  was  of  reo- 
ord,  and  yet  such  mortgagee  was  not  made 
a  party.    Of  course,  as  to  a  known  mortgagee 


or  as  to  his  assignie^  o£  wUdi'  aasigBnient 
the  lien  claimant  had  notice,  the  question. of 
priority  or  precedence  tof  the  lloi  over  tM 
mortgage  would  ntake.no  difference,  since  in 
either  case  the  lien  claimant  must  make  the 
one  holding  the  mortgage  a  party  so  that 
he  may  contest  the  lien  and  preserve  his 
rights. 

In  the  case  of  Busstil  v.  Grant,  supra,  the 
li«t  of  the  mortgage  attached  prior  to  the 
mechanic's  right  to  a  lien.  Indeed,  in  that 
case  the  mortgage  was  a  purchase-money 
mortgage.  In  that  case,  also,  the  mortgagee 
and  his  tmstee  werfe  made  parties  at  first, 
but  the  Uen  xAalmant  dismissed  as  to  them 
before  taking  Judgment,  which  was  the  same 
as  if  they  had  never  been  made  parties.  In 
other  words,  the  mortgagee  was  known  and 
yet  was  not  a  party  to  the  judgment 

In  l4indau  v.  Cottrill,  169  Mo,  308,  60  S. 
W.  64,  Hbward,  the  original  payee  of  the 
notes,  and  who  was  the  record  beneficiary 
in  the  deed  of  trust  was  made  a  party,  while 
the  assignees  of  the  notes  were  not  The 
court  held  that  the  rights  of  the  assignees 
were  not  affected  by  the  judgment;  but  be- 
fore doing  so  the  court  was  careful  to  state 
that  the  assignees  held  the  deed  of  trust 
when  the  hardware  company  began  furnish- 
ing the  materials  for  the  building.  In  other 
words,  the  deed  of  trust  had  attached,  and 
so  had  the  assignees'  rights  thereunder,  be- 
fore the  oommencement  of  any  right  to  a 
Uen. 

The  same  is  true  in  the  case  of  McLaren 
V.  International  Real  Estate  C!o.,  126  Ma 
App.  264,  102  S.  W.  1105,  and  in  RusseU  v. 
Grant  Judge  Sherwood  says,  121  Mo.  177, 
26  S.  W.  958,  43  Am.  St  Eep.  663,  that  what 
he  had  said  was  in  view  of  the  fact  that  the 
Uen  of  the  mortgagee  was  prior  to  the  Uen 
of  the  mechanic.  However,  in  that  case,  as 
the  mortgagee's  rights  were  a  matter  of  rec- 
ord and  he  was  not  made  a  party  to  the  suit 
it  would  seem  that  the  question  of  priority 
would  have  made  no  difference.  In  aU  of 
the  cases  which  we  have  examined  the  deed 
of  trust  took  precedence  over  the  Uen  of  the 
mechanic,  except  In  the  case  of  Lumber  Co. 
V.  Schafer;  but  In  that  case,  as  stated,  the 
mortgagee's  rights  were  disclosed  of  record 
before  the  suit  was  brought,  and  yet  such 
mortgagee  was  not  made  a  party. 

It  should  be  remembered  that  the  statute 
in  the  Uen  law,  which  says  i>ersons  Interest- 
ed in  the  property  shall  not  be  bound  unless 
made  parties,  introduces  no  new  elements 
govetnlng  the  rights  of  perscms  having  an 
interest  in  property.  Of  course,  a  person  who 
Is,  or  should  be,  known  to  have  an  interest 
in  property,  must  be  made  a  party  to  a  pro- 
ceeding seeking  to  affect  or  dispose  of  that 
property.  But  althou^  one  may  be  the  real ' 
owner  of  a  piece  of  land,  yet  if,  by  reason  of 
not  recording  his  deed,  his  grantor  is  left  on 
the  record,  as  the  apparent  owner,  he  often 
loses  his  property,  though  not  made  a  party, 
and  though  he  himself  has  not,  In  a  sense, 
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had  a  day  id  oonrf.  Prtor  to  1909  the  gtat- 
tate  In  reterenbe  to  salts  for  bade  taxes  mere- 
ly requires  salt  to  be  brought  against  the 
owner  of  the  property.  Tet  It  was  held  that 
If  the  suit  was  brought  against  the  record 
owner.  In  the  absence  of  notice  that  some 
one  else  owned  It,  the  Jndgmait  would  be 
valid.  State  ex  rel.  Hunt  t.  Sack,  T9  Mo. 
661 ;  Payne  y.  Lett,  90  Mo.  676,  3  S.  W.  402 ; 
Nolan  y.  Ifeylor,  131  Ma  224,  32  8.  W.  1144; 
Hilton  V.  Smith,  134  Mo.  499,  33  S.  W.  464, 
36  S.  W.  1137.  So  also  In  the  case  of  suits 
on  special  tax  bills,  In  which  the  statute  re- 
quires the  suit  to  be  brought  against  the 
owner,  it  is  held  that  this  means  the  record 
owner  in  the  absence  of  notice  that  some 
one  else  owns  It  Vance  y.  Corrlgan,  78  Mo. 
94.  So  that.  In  the  enforcement  of  other 
liens,  the  courts  have  construed  the  statutes 
governing  such  suits,  and  which  require  the 
"owner"  to  be  sued,  as  meaning  the  owner 
as  disclosed  by  the  record,  in  the  absence 
of  notice  to  the  contrary.  And  this  was  done 
at  a  time  when  there  was  nothing  In  the 
statute  saying  that  the  owner  should  be 
deemed  to  be  the  one  appearing  from  the 
records  to  be  such. 

This  policy  seems  to  have  been  reoognlEed 
by  the  Legislature  In  passing  the  amendment 
to  the  Mechanic's  Lien  Law  approved  April 
3,  1911.  Section  8235b  thereof  (see  Laws 
1911,  p.  315)  says: 

"All  persona  •  •  •  having  any  rights  In 
•  •  *  said  property  to  be  affected  •  *  * 
as  may  be  disclosed  by  the  proper  public  rec- 
ords, shall  be  made  parties,  etc.  And  "any 
person  •  •  *  having  any  rights  in  •  *  • 
said  property  •  •  •  whose  rights  are  not 
disclosed  at  the  time  of  bringing  said  action 
by  the  proper  record,  shall  be  bound,"  etc. 

It  is  true  this  act  Is  In  reference  to  a  salt 
where  there  are  a  number  of  liens,  and  sec- 
tion 8235c  says  such  equitable  action  shall 
not  apply  to  Instances  In  which  there  is  only 
one  mechanic's  lien  against  the  property,  but 
in  any  suit  thereon  the  court  shall  determine 
thjK  priorities  between  such  mechanic's  lien 
and  any  other  lien  or  Incumbrance  and  en- 
force the  same  accordingly.  However,  there 
is  no  reason  why  there  should  be  any  differ^ 
ence  as  to  who  should  be  made  parties,  in  a 
case  where  there  are  several  liens  or  only  one. 
And  this  act  shows  the  legislative  realiza- 
tion of  the  fact  that  only  those  whose  Inter- 
ests are  disclosed  by  the  record  are  neces- 
sary parties  where  there  Is  no  notice  of  their 
Interests  otherwise. 

If  plaintiffs  are  correct  in  their  contention 
that  the  lien  Judgment  is  void  as  to  them 
notwithstanding  the  drcumstances  of  this 
case,  then  such  a  irule  puts  it  In  the  power 
of  the  assignee  of  a  mortgage,  that  in  its 
inception  was  subsequent  to  a  mechanic's 
•  Hen  right,  to  entirely  defeat  such  right  as 
to  the  mortgage  by  remaining  liidden  or  by 
transferring  the  note  to  other  undisclosed 
assignees  so  that  the  real  note  holder  can- 
not be  sued  antU  the  SO  days  are  up.    The 


assignee  of  a  note  Mcnred  by  deed  of  tmst 
on  real  estate  is  a  person  interested  in  the 
property.  All  persons  interested  in  the  prop- 
erty must  be  made  parties,  and  suit  most  be 
brought  against  them  in  90  days.  There- 
fore, according  to  plaintiffs'  contention,  re- 
gardless of  whether  tlie  lien  daimant  has 
notice  of  an  assignment  of  the  mortgage  or 
not,  he  must  at  his  peril  ascertain  whether 
It  has  been  assigned  or  not,  and  mast  within 
the  90  days  discover  who  the  hidden  assignee 
is  and  make  him  a  party,  or  he  wlU  lose  his 
lien  right  as  against  such  hidden  assignee^ 
even  though  the  assignee  took  a  note  the 
security  for  which  was  burdened  with  a  lien 
right  at  the  time  ttie  deed  of  trust  or  m<Mrt- 
gage  was  given. 

We  do  not  think  the  lien  law  should  t>e  giv- 
en any  such  construction, -but  that  the  same 
construction  shonld  be  placed  on  it  as  was 
placed  on  other  statutes  In  relation  to  the  en- 
forcement of  other  liens,  and  that  the  Legis- 
lature recognised  this  principle  In  the  act  of 
1911.  We  are  also  of  the  opinion  that  there 
is  nothing  in  the  cases  decided  by  the  Su- 
preme Court  and  hereinbefore  dtetf  which 
hold  contrary  to  the  view  herein  taken. 

It  will  be  observed  that  plaintiffs  make  no 
contention  that  the  lien  Is  defective  on  any 
other  ground  than  the  one  herein  Considered. 
We  do  not  hold  that,  if  plaintlifs  conld  have 
pointed  out  any  other  Invalidity  In  defend- 
ant's lien,  they  would  not  have  been  allowed 
to  do  so  because  of  tbe  judgment  in  defend- 
ant's favor.  That  question  is  not  before  as. 
We  are  merely  holding  that,  under  the  cir- 
cumstances disclosed,  the  lien  claimant's 
Judgment  establishing  its  lien  is  not  a  nnl- 
Uty. 

The  Judgment  of  the  trial  court  is  revers- 
ed.   The  other  Judges  concur. 


SHEARER  y.  SHEARER.    (No.  11768.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Nov. 

6,  1918.) 

1.  DiVoBCE  ®=>54  —  Impkofeb  CosrnucT  bt 
Plaintiff. 

Where  a  husband,  suing  for  divorce  for  de- 
sertion, had  been  guilty  of  undue  and  highly  im- 
proper attention  to  women  other  than  his  wife, 
his  conduct  barred  him  from  a  divorce,  even  if  be 
was  otherwise  entitled  to  it. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §S  190-196;  Dec.  Dig.  <S=354.] 

2.  DivoBoie  «=»212,  224— Aixowakob  of  Suit 
MoNKT  to  Wife. 

In  suit  for  divorce  for  desertion  by  a  has- 
band  who  had  been  guilty  of  undue  attentions 
to  other  woipen,  the  trial  court  should  have  al- 
lowed suit  and  support  money  to  the  wife;  the 
husband  having  appropriated  the  proceeds  of 
their  joint  property,  and  being  strong  and  able 
to  work,  though  advanced  in  years. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent. 
Dig.  ii  614-618,  646;  Dec  Dig.  ®=»212,  224.] 

Appeal  from  Circuit  Ooort,  Veenon  Coun- 
ty; A.  J.  King,  Special  Judge. 
"Not  to  be  ofBclally  published." 
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Salt  for  dlToroe  by  O.  If.  Shearer  against 
Mallasa  Sliearer.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Judgment  re- 
versed, and  cause  remanded,  with  directions. 

caiarles  B.  Gilbert,  of  Nevada,  Mo.,  for  ap- 
pellant J>.  M.  Gibson,  of  Nevada,  Mo.,  for 
respondent. 

ELIilSON,  P.  J.  Plaintiff  seeks  to  obtain 
a  divorce  from  defendant  on  the  ground  of 
desertion  for  more  than  one  whole  year  next 
befbre  he  flied  his  petition.  He  obtained 
Judgment  In  the  trial  court. 

[1  ]  The  record  in  this  case  is  abort,  and  we 
are  satisfied  from  the  evldewM  that  plain- 
tiff's petition  should  have  been  denied.  It 
appears  that  two  years  prior  to  the  institu- 
tion of  the  present  case  he  brought  an  action 
for  divorce  for  desertion,  and  that  after- 
wards the  finding  and  Judj^nent  were  against 
him.  But,  coming  to  the  present  trial,  the 
evidence  showed  that,  disregarding  his  mar- 
riage to  the  defendant,  he  was  guilty  of  un- 
due and  highly  improper  attention  to  other 
wcunen.  He  was  frequentiy  seen  in  company 
with  at  least  one,  which  caused  remark.  In 
his  testimony  he  at  first  stated  this  woman 
was  his  cousin,  but  admitted  he  did  not  know 
bow  the  relationship  came  about,  finally 
stating  that  she  told  lilm  she  was  his  cousin. 
He  admitted  that  he  had  made  love  to  an- 
other woman;  that  he  wrote  letters  to  her 
and  asked  her  to  marry  him  when  be  should 
get  a  divorce.  There  is  nothing  in  the  rec- 
ord to  entitle  him  to  a  divorce,  and,  if  there 
was,  the  foregoing  conduct  should  bar  him. 
Llbbe  T.  Mbbe,  1B7  Mo.  App.  701,  138  S.  W. 
685;  Allftree  v.  Allfree,  175  Mo.  App.  344, 
162  a  W.  650;  Berth  v.  Barth,  168  Ma  App. 
423,  151  8.  W.  769. 

[2]  The  trial  court  should  have  allowed  de- 
fendant suit  money.  The  testimony  showed 
she  had  no  money  and  nothing  wherewith  she 
conld  obtain  any.  It  is  true  she  and  plain- 
tiff owned  a  house  and  one  or  more  lots  to- 
gether. But  the  house  burned  down,  and 
$375  was  received  for  Insurance,  all  of  which 
be  apprc^riated.  It  Is  also  true  they  have 
another  small  property  which  Is  rented  for 
136  per  year,  and  he  keeps  all  of  that  He 
Is  74  years  old,  but  strong  and  able  to  do 
work.  Under  the  circumstances  we  think 
she  should  have  been  allowed  some  amount 
for  sapport  and  expense  of  defense,  taking 
Into  consideration,  of  course,  the  situation  of 
the  parties. 

The  Judgment  of  divorce  will  be  reversed, 
and  the  cause  wiU  be  remanded,  with  direc- 
tions to  render  Judgment  for  defendant's 
maintenance  and  expense  during  the  suit 
This  sum  necessarily  cannot  be  large,  and, 
if  it  be  required  to  take  further  evidence, 
care  should  be  taken  that  it  is  not  eaten  up 
with  any  more  additional  costs  than  is  neces- 
sary. 

Beversed  and  remanded.   AH  concur. 


STATE  ex  rel.  STUHGEON  et  aL  v.  BISHOP 
et  al.    (No.  1933.) 

(Springfield  Court  of  Appeals.    Missouri.    Oct 
7,  1916.    Rehearing  Denied  Nov.  20,  1916.) 

1.  Aimuxs  «=>50(1, 2)— BcNNiita  ax  Labok 
— Statutb. 

Rev.  St  1909,  {  772,  makes  it  unlawful  for 
the  owner  of  aomeatlc  animals  enumerated 
therein  to  permit  the  same  to  ran  at  large  out- 
side of  the  owner's  enclosure.  It  is  further  pro- 
vided by  section  779  that  such  law  shall  be  sus- 
pended in  the  several  counties  of  the  state  un- 
til adopted  by  a  majority  vote  at  a  general  or 
special  election.  Sections  784  and  787,  adopted 
subsequently,  provide  that  any  five  or  more 
townships  in  one  body  in  any  county,  upon  pe- 
tition of  100  householders  therein,  may  adopt 
these  restrictions  by  majority  vote,  and  that 
whenever  five  or  more  townships  in  one 
body  in  any  county  have  heretofore  adopted 
these  restrictions,  any  one  or  more  townships 
that  have  not  adopted  the  law  and  are  ad- 
joining said  Ave  or  more  townships  in  the 
same  or  an  adjoining  county  may,  upon  peti- 
tion of  25  householders  of  each  township,  adopt 
the  same  by  majority  vote,  ^eld  that  in  an 
election  under  section  779  as  to  restrain- 
ing all  the  nnimals  mentioned  in  section  772, 
all  the  voters  of  the  ootmty  are  eligible  to  vote; 
the  voters  in  such  townships  of  the  county  as 
have  already  voted  favorably  upon  the  proposi- 
tion under  section  787  having  the  same  right  to 
vote  as  voters  in  other  townships,  and  the  coun-. 
ty  unit  statutory  provisions  nut  having  been  re- 
pealed by  tlie  subsequent  enactment  of  the  town- 
ship provisions. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  U  148-162,  156;  Dec.  Dig.  «=> 
50(1,  2).] 

2.  Staidtkb  «s»lo8— Rbpeal  bt  Ijifucation. 

Ilepeais  by  implication  are  not  favored,  but 
the  courts,  if  possible,  should  so  construe  a  prior 
and  subsequent  act  that  both  shall  be  opera- 
tive. 

[£<d.    Note.— For   other  cases,    see  Statutes, 
Cent  Dig.  §  228;   Dec  Dig.  (gsilSS.] 
8.  Statutes  iS=»161(1)— Kepeal  by  Impuca- 

XION. 
Before  an  act  can  be  held  to  be  repealed 
by  impUcatioD  by  a  subsequent  one  on  the  same 
subject  there  must  be  such  inconsistency  that 
both  cannot  operate  together. 

[Ed.    Note. — For    other    cases,    see    Statutes, 
Cent.   Dig.  fj  230.  283,  234;    Dec.  Dig.  «=» 
161(1).] 
4.  Mandamis  «=»74<2)  —  Blbohons  —  Mat- 

TEBS    or   DiSOBKTION. 

Mandamus  is  the  proper  remedy  to  compel 
the  authorities  to  proceed  with  an  election, 
where  tiie  proceedings  are  regular,  and  all  mat- 
ters in  which  the  county  court  may  exercise 
its  discretion  have  been  disposed  ot  and  the 
only  duty  left  to  be  performed  is  that  of  pro- 
ceeding with  the  election. 

[Eld.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  i  151 ;   Dec.  Dig.  <»3>74(2).] 

Original  proceeding  In  mandamus  by  the 
State,  on  the  relation  of  B.  V.  Sturgeon  and 
others,  against  Jackson  Bishop  and  others. 
Peremptory  writ  ordered  to  Issue. 

J.  A.  Watson,  of  Bella,  for  relators.  S. 
N.  lorts  and  C.  O.  Bland,  both  of  Rolla,  for 
respondents. 

ROBERTSON,  P.  3.  Relators  seek  to  com- 
pel respondents  as  members  of  the  county 
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court  of  Fbelps  county  to  submit  to  tbe  vot- 
ers of  that  county  the  Question  of  restraining 
all  the  animals  mentioned  In  section  772,  R. 
S.  1909,  from  running  at  large. 

[1]  Some  of  the  townships  In  said  county 
have  heretofore  voted  favorably  upon  the 
proposition  under  section  787,  and  the  op- 
position to  this  proposed  election  Is  based 
upon  the  contention  that  none  of  the  house- 
holders and  voters  In  those  townships  have 
any  right  to  participate  In  this  proposed  elec- 
tion throughout  the  entire  county.  To  this 
we  do  not  subscribe. 

A  history  of  the  legislation  Involved  is  suf- 
fldently  set  forth  In  State  ex  rel.  Rlppee  et 
aL  V.  Forest  et  aL,  177  Mo.  App.  245,  253, 
182  S.  W.  706,  to  answer  the  purpose  of  this 
opinion. 

The  law  as  It  was  originally  enacted  ap- 
plied to  the  county  as  a  unit,  but  subsequent- 
ly the  Legislature  extended  to  certain  sub- 
divisions of  the  county  the  right  to  put  the 
law  In  force  therein,  without  defining  the  ef- 
fect this  action  would  have  upon  the  rigjit  of 
the  householders  In  these  subdivisions  to  par- 
ticipate in  any  subsequent  effort  to  put  the 
law  into  effect  in  the  entire  county.  This 
question  is  left  to  Judicial  construction. 

The  respondents  contend  that,  when  an 
election  Is  held  for  townships  and  tbe  law 
placed  in  force  as  to  them,  then  the  house- 
holders and  voters  thereof  have  exhausted 
their  right  to  participate  In  any  election  on 
this  question  extending  over  the  whole  coun- 
ty. They  say  the  privileges  conferred  have 
been  exhausted.  It  is  said  that  when  town- 
8hli>s  vote  on  the  question  they  thereby  be- 
come a  separate  and  Independent  unit,  freed 
from  tbe  will  of  the  voters  of  the  remainder 
of  the  county  on  these  questions. 

We  observe  no  Intent  or  purpose  on  the 
part  of  the  Legislature,  when  amending  the 
statute  so  as  to  allow  the  dtiisens  of  certain 
townships  to  avail  themselves  of  the  law,  to 
deprive  the  county  as  a  whole  of  the  right 
to  place  the  law  In  force  therein  as  to  one 
or  more  of  the  species  of  animals  mentioned 
in  section  772.  Neither  do  we  think  there 
is  any  sound  reason  for  upholding  the  con- 
tention of  the  respondents.  We  think  It  is 
intended  that  the  will  of  the  voters  of  the 
county  shall  determine  whether  the  provi- 
sions of  section  772  shall  extend  through- 
out the  entire  county  irrespective  of  what 
any  of  the  townships  have  theretofore  voted. 
By  reason  of  the  townships  adopting  the  stock 
law,  the  county  as  a  whole  does  not  surren- 
der its  paramount  right  to  proceed  as  though 
no  action  bad  been  taken  by  the  lesser  sub- 
divisions; and  this  has  been  said  to  be  some- 
what similar  to  tbe  right  of  Congress  to  legis- 
late within  Its  powers  irrespective  of  the 
fact  that  the  states  may  have  legislated  on 
the  same  subject.  Police  Jury  v.  Town  of 
Mansura,  118  La.  300,  44  South.  23. 

In  1  Woollen  &  Thornton  on  the  Law  of  In- 
toxicating Liquors,  1 621,  is  cited  a  number  of 


cases  In  ^Mch  It  is'  held  that  adf  election 
might  be  called  to  vote  on  local  option  for  a 
territory,  in  certain  subdivisions  of  wbldi  the 
question  had  previously  been  voted  on  and 
the  law  adopted;  but  none  of  tliese  cases, 
except  the  Louisiana  case  we  have  dted 
above,  assign  any  reason  for  the  holding^ 

It  has  been  argued  that  no  such  rule  is 
applicable  to  our  local  option  statutes  con- 
cerning Intoxicating  liquors,  and  to  this  we 
agree.  Several  reasons  therefor  suggest 
themselTes.  Unlike  the  statute  giving  local 
option  rights  as  to  the  stock  law,  tbe  law  ap- 
plicable to  Intoxicating  liquors  la  differently 
enacted.  It  does  contemplate  a  county  and 
community  unit  aa  tlierdn  stated,  and  the 
voters  of  the  entire  county  are  not  in  any 
manner  given  authority  over  the  territory 
less  than  the  county  wbldi  can  vote  separate- 
ly on  the  question.  Hie  act  Itself  fixes  abso- 
lutely the  boundaries  of  the  county  aa  a 
whole  and  for  tlie  snbdlvlslonB  thereof;  bat 
in  the  stock  law  the  authority  was  first  given 
absolutely  to  the  voters  of  the  entire  coun- 
ty, and  afterward  the  townships  were  given 
the  right  to  proceed  if  the  voters  of  the  coun- 
ty did  not.  No  <»e  would  likely  contend 
that  the  electors  of  any  county  or  dty  adopt- 
ing the  local  option  law  applicable  to  Intoxi- 
cating liquors  would  be  deprived  of  the  right 
to  vote  on  the  question  of  state-wide  prohibi- 
tion submitted  to  the  voters  of  the  entire 
state.  Ibe  principles  governing  the  stock 
law  as  enacted  do  not  aK>ear  to  us  to  be  ma- 
terially different.  There  Is  no  express  pro- 
vision for  depriving  the  voters  of  the  entire 
county  of  the  rt^t  to  have  the  dedslon  of 
all  the  voters  of  the  county  on  the  question 
of  the  adoption  of  the  law  for  the  satire 
county,  and  we  know  of  no  reason  for  reading 
such  a  restrlctton  into  the  statute  in  this 
case.  The  dtizens  of  the  townships  having 
adopted  the  stock  law  are  yet  Interested  In 
the  question  of  its  adoption  in  the  whole  ooon- 
ty,  and,  because  of  having  themselves  adopt- 
ed it,  are  none  the  less  qualified  to  vote  at  the 
general  election.  The  fact  that  the  voters  of 
certain  townships  are  forced  to  accept  less 
than  county-wide  restraint  of  animals  from 
running  at  large  should  not  deprive  them  of 
the  right  to  aid  in  obtaining  the  greater  bene- 
fit when  it  is  possible. 

[2,  S]  We  should  not  assume  that  the  liCg- 
Islature  Intended  to  repeal  the  cotmty  unit 
provisions  of  section  772  by  the  enactment  of 
section  784.  Repeals  by  implication  are  not 
favored.  This  means  ttiat  it  is  the  duty  of 
the  courts  to  so  construe  the  acts  that,  if 
possible,  both  shall  be  operative.  1  Suther- 
land on  Statutory  Construction  (Lewis*  2d 
Ed.)  f  247.  Before  an  act  can  be  held  to  be 
repealed  by  implication  by  a  subsequent  one 
on  the  same  subject,  the  authorities  and  rea- 
son require  that  there  l>e  such  Inconsistency 
that  both  cannot  operate  together.  In  the 
case  we  have  under  consideration  there  is 
no  such  conflict  The  townships  have  availed 
themselvea  of  a  xl|^t  which  in  no  maaner 
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now  interferes  with  the  privilege  the  whole  i 
county  has  of  adopting  the  stock  law.  Any 
argument  made  that,  to  permit  the  county  as 
a  unit  to  Tote  after  fire  or  more  townships 
have  adopted  the  law  as  to  certain  animals, 
will  create  confusion  on  the  border,  may  be 
urged  with  equal  force  should  we  uphold  re- 
spondents' contention. 

[4]  It  is  contended  by  respondents  that  the 
remedy  Invoked  in  this  case — mandamus — is 
not  available  to  the  relators.  Upon  the  rec- 
ord before  ua  It  is  conceded  that  the  petition 
and  all  the  proceedings  are  regular  if  the 
householders  of  the  townsWps  having  adopt- 
ed the  law  are  qualified  to  participate  there- 
in. As  the  matter  now  stands  before  us,  it 
appears  that  all  matters  in  which  the  county 
court  may  exercise  its  discretion  have  been 
disposed  of,  and  that  the  only  duty  left  to  be 
performed  is  that  of  proceeding  with  the 
election.  State  ex  rel.  Shaw  v.  Baker,  82 
Mo.  App.  98,  101, 102. 

It  is  therefore  ordered  that  the  peremptory 
writ  issue. 

8TDBGIS  and  FARRINGTON,  JJ.,  concur. 


BATTEEAI*  SHOE  CO.  t.  McKTNNEY  et  aL 
(two  cases).    (No.  1712.) 

(Springfield  Court  of  Appeals.    MissoorL    Nov. 
aO.  1010.) 

Sai;eb  «s»428— Wabbakit— PLKADina  ur  Ds- 

IXNSK. 

A  purchaser,  after  discoverlDi;  defects  in  an 
article  sold  on  a  warranty,  either  express  or 
implied,  may  retain  tlie  article  and  defeat  a 
recovery  on  tiie  purchase  price  to  the  extent 
of  the  difference  between  the  value  as  repre- 
sented and  its  real  value. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  1214-1223;   Dec  Dig.  «s>428.] 

Appeal  from  Circuit  Court,  Texas  County; 
L.  B.  Woodside,  Judge. 

Action  by  the  Battreal  Shoe  Comi>any 
against  Orant  McKlnney  and  another,  and 
action  hy  the  same  plaintiff  against  Frank 
McKlnney  and  another,  consolidated  and  tried 
as  one.  From  Judgment  for  the  defendants, 
plaintiff  appeals.    Affirmed. 

Barton  A  Impey,  of  Houston,  for  appellant 
HIett  &  Scott  and  Lamar  &  Lamar,  all  of 
Houston,  for  respondents. 

FABRINGTON,  J.  The  plaintiff  appealed 
from  a  Judgment  rendered  by  the  circuit 
court,  but  has  faUed  to  comply  with  our 
rule  requiring  testimony  to  be  abstracted. 
.No  attempt^  whatever  was  made  along  this 
line,  the  record  presented  to  us  apparently  be- 
ing a  printed  copy  of  the  evidence  made  up 
by  the  court  stenographer.  This,  under  our 
decisions,  is  sufficient  to  determine  this  ap- 
peal; but  in  this  case  we  will  treat  of  the 
merits  of  the  case  on  the  statement  of  facts 
set  forth  in  respondents'  brief,  which  is  as 
follows: 


In  U18,  Orant  McEinney  and  Leroy  Strat- 
ton  were  conducting  a  country  store  In  Texas 
county  under  the  firm  name  and  style  of 
Stratton  &  McKlnney.  During  the  time  they 
were  in  business,  the  salesman  of  appellant 
sold  them  a  bill  of  shoes  amounting  to 
$746.29.  One  or  more  payments  were  made 
by  Stratton  &  McKlnney  to  appellant  on  tills 
bill,  and  thereafter  Frank  McKlnney  bought 
out  Stratton ;  the  new  firm  being  McKlnney 
Bros.  Under  this  arrangement,  the  new  firm 
assumed  the  outstanding  debts.  The  new 
firm  bought  shoes  from  appellant  to  the 
amount  of  $238.76,  and  thereafter  made  cer- 
tain payments  from  time  to  time;  the  total 
payments  amounting  to  1375.  When  the 
shoes  began  to  be  sold  and  used  by  the  cus- 
tomers of  respondents,  it  developed,  according 
to  the  testimony,  that  they  were  of  an  in- 
ferior quality.  At  the  time  the  shoes  were 
bought,  plaintiff's  salesman  visited  the  store 
of  respondents  and  had  with  him  a  shoe 
which  had  been  cut,  exposing  the  material, 
including  the  sole  and  heel — as  we  under- 
stand it  the  shoe  was  cut  through  from  heel 
to  toe — and  this  sample  shoe  was  entirely  ot 
leather.  Including  the  heel,  insoles,  spur  piece, 
etc. 

A  competitor  of  respondents  conducting  a 
store  near  by  in  the  same  neighborhood  had 
been  selling  a  good  shoe  to  the  people  in  that 
vicinity  which  was  known  as  the  "Stronger 
than  the  Law"  shoe,  and  appellant's  sales- 
man, in  addition  to  exhibiting  to  respond- 
ents this  shoe  which  had  been  split  open, 
represented  to  respondents  that  the  shoes  he 
was  selling  were  all-leather,  soles,  insoles, 
spur  pieces,  and  heels,  and  were  good  wear- 
ing shoes,  of  good  workmanship,  and  were 
better  shoes  than  the  "Stronger  than  the 
Law"  shoes.  Respondents  were  corroborated 
as  to  these  statements  by  one  Romer,  who 
was  present  when  the  shoes  were  bought. 
When  respondents'  customers  began  to  wear 
the  shoes  purchased  by  respondents  from  ap- 
pellant, the  shoes  came  to  pieces,  the  uppers 
came  loose  from  the  soles,  the  heels  came  off, 
and  it  developed  that  the  spur  pieces  and  in- 
soles were  of  pulp,  paste,  or  some  substance 
other  than  leather.  The  shoes  would  not 
wear,  and  respondents'  customers  brought 
them  back  and  required  respondents  to  give 
them  other  shoes.  Meanwhile  $376  had  been 
paid  by  respondents  to  appellant  Some  cor- 
respondence had  ensued  in  which  respondents 
Informed  appellant  that  the  shoes  were  not 
giving  satisfaction,  that  they  were  losing 
trade,  and  that  these  shoes  had  ruined  their 
shoe  trade,  and  asking  appellant  to  take  the 
shoes  back.  Later  on,  respondents  refused  to 
pay  any  more,  and  appellant  brought  these 
suits.  Respondents  answered  in  four  counts 
to  each  suit:  First,  a  general  denial;  sec- 
ond, a  count  for  rescission  offering  to  return 
the  shoes  still  on  hand;  third,  setting  up  mls- 
,  representations  and  failure  of  consideratidn; 
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and,  fourth,  a  counterclaim  for  damages.  By 
agreement  of  parties  the  cases  were  consoli- 
dated and  tried  as  one,  and  the  court,  after 
hearing  the  evidence,  made  this  finding  "that 
the  shoes  were  not  as  represented,  and  not 
worth  more  than  said  defendants  have  al' 
ready  paid  for  them,"  and  rendered  judgment 
accordingly  for  the  defendants  and  against 
the  plaintiff. 

The  defendants  In  the  third  count  of  the 
answer  relied  upon  a  failure  of  considera- 
tion for  a  defense.  Upon  the  authority  of 
Acme  Harvesting  Machine  Co.  v.  Gasperson, 
168  Mo.  App.  558,  672,  153  S.  W.  1069,  a  pui^ 
chaser  may,  after  discovering  defects  In  an 
article  sold  on  a  warranty  either  express  or 
implied,  retain  the  article  and  defeat  a  recov- 
ery on  the  purchase  price  to  the  extent  of  the 
difference  between  the  value  as  represented 
and  Its  teal  value.  The  evidence  clearly 
Justifies  the  finding  of  the  court  to  the  effect 
that  the  value  of.  all  the  shoes  delivered  was 
not  greater  than  that  part  of  the  purchase 
price  which  had  already  been  paid. 

The  Judgment  was  clearly  for  the  right 
party,  and  is  affirmed. 

ROBERTSON,  P.  J.,  and  STUBGIS,  J^ 
concur. 


CBOSBT     V.     EMBBSON-BBANTINGHAM 
IMPLEIMBNT  CO.     (Na  1854.) 

(Springfield    Court   of  Appeals.     MiBsourL 
Nov.  20,  1»16.) 

1.  CONTBAOTB  €=S>360(1)— ACTIONS— HVIDKWCB. 

In  an  action'  tot  a  sum  claimed  to  be  due 
for  services  in  taking  a  traction  engine  from 
one  point  to  another,  where  defendant  admit- 
ted part  of  the  claim,  but  denied  liability  for 
amounts  expended  by  plaintiff  for  additional 
labor,  etc.,  in  making  repairs  to  the  engine, 
evidence  held  sufficient  to  support  a  verdict 
against  defendant. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  a  181»,-1822,  1823;  Dec  Dig.  <&=» 
850(1).) 

2.  COWTRACTS  «=»237(2)  ~  CJONfflDJfaATtoW  — 
SUFFICIKNOT. 

Where  plaintiff  agreed  for  a  fixed  sum  to 
take  from  one  point  to  another  a  traction  en- 
gine defendant  represented  was  in  good  con- 
dition, an  agreement  by  defendant  on  plaintiff's 
finding  the  engine  in  a  defective  condition  to 
pay  any  additional  sums  needed  for  repairs,  etc., 
if  plaintiff  would  transport  it,  is  supported  by 
a  good  consideration. 

[E!d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1120-1122 ;  Dec.  Dig.  «=3237(2).] 

3.  CoBPOBATIOIfS  4=3406(1)— CORTBAOTS—LIA- 
BIUTT. 

A  corporation  is  bound  by  a  contract  made 
by  one  of  its  agents  who  with  knowledge  of  its 
manager  purported  to  act  for  the  corporation: 
the  contract  being  witliin  the  apparent  scope  of 
the  agent's  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1611;    Dec.  Dig.  <S=»40e(l),] 

Appeal  from  Circuit  Court,  Greene  County ; 
Guy  D.  Klrby,  Judge. 
Action  by  William  L.  Crosby  against  the 


Emerson-Brantlngham  Implement  Company, 
begun  In  Justice  court,  and  appealed  by  de- 
fendant to  the  circuit  court.  From  a  Judg- 
ment there  for  plaintiff,  defendant  appeals- 
AflSrmed. 

Wright  Bros.,  of  Springfield,  for  appellant. 
J.  T.  White,  of  Springfield,  for  respondent. 

FARBIN6TON,  3.  The  plahitlff  brought 
suit  in  a  Justice  court  for  the  sum  of  $63.53 
alleged  to  be  due  him  by  reason  of  a  con- 
tract entered  into  between  himself  and  the 
defendant  company  whereby  plaintiff  was  to 
take  a  traction  engine  from  Ava,  Mo.,  to 
Chadwlck,  Mo.,  and  at  the  last-mentioned 
place  put  it  on  a  railway  car.  It  Is  undis- 
puted that  the  contract  under  which  he  origi- 
nally undertook  to  do  this  work  was  that  he 
was  to  receive  the  sum  of  $55,  and  that  he 
has  been  paid  $29.  This  suit  is  to  recover 
the  balance,  or  ?26,  together  with  $37.58  al- 
leged to  have  been  expended  by  plaintiff  for 
repairs  and  additional  labor  and  tima  fur- 
nished by  him  In  taking  the  engine  across  the 
country,  which  last-mentioned  sum  be  claims 
is  due  him  by  reason  of  a  subsequent  con- 
tract with  the  defendant.  The  def«idant 
tendered  Into  court  the  .sum  of  $26,  the 
amount  remaining  due  under  the  original 
contract,  as  full  settlement  of  the  cause  of 
action,  which  amount  was  refused  by  the 
plaintiff.  The  trial  resulted  In  a  verdict  for 
plaintiff  for  $63.58.  An  appeal  was  taken  by 
defendant  to  the  circuit  court,  where  plaintiff 
again  recovered  a  Judgment  for  $63.58,  which 
is  the  basis  of  this  appeal. 

[1]  To  our  view  the  question  presented  was 
clearly  one  of  fact,  and,  on  a  confilct  of  evi- 
dence, was  settled  by  the  triers  of  the  facts. 

The  evidence  offered  by  the  plaintiff  was 
that  he  had  worked  for  the  defendant  a  num- 
ber of  times  bringing  in  machinery  and  en- 
gines that  defendant  desired  to  have  moved 
from  one  part  of  the  country  to  another;  that 
Walter  Adkins,  who  was  bookkeeper  and  in 
charge  of  the  collection  office  of  the  defend- 
ant, spoke  to  him  about  taking  this  engine 
from  Ava  to  Chadwlclc.,  and  offered  blm  $50 
for  the  service ;  that  on  the  next  day  D.  Ad- 
king,  the  manager,  talked  with  him  (the  plain- 
tiff) and  agreed  to  pay  him  $55  for  the  serv- 
ice; that  before  entering  into  the  contract 
he  asked  if  the  engine  was  In  a  reasonably 
good  condition  to  be  moved,  and  that  he  was 
told  by  Walter  Adkins  that  it  was;  that  he 
went  to  Ava  for  the  engine  and  found  it  In 
such  condition  that  he  did  not  believe  it 
could  be  moved  to  Chadwlck  without  mudt' 
repair  and  expense;  that  on  ascertaining  this 
he  telephoned  the  defendant's  office  and  talk- 
ed with  Walter  Adkins,  the  man  who  had 
first  called  his  attention  to  movhtg  the  en- 
gine, and  who  had  offered  him  $60,  and  ex- 
plained to  him  the  bad  c<mdiUon  of  the  engine 
and  what  would  be  necessary,  and  that  Wal- 
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ter  AdUns  told  him  ttat  If  he  coold  move  the 
engine  at  all  to  go  ahead  and  that  defendant 
would  stand  the  additional  expeoBe;  that 
he  moved  the  engine  some  seven  miles,  when 
some  parts  of  it  broke  which  he  was  unable 
to  fix,  the  brakes  being  such  as  to  require 
new  imrts,  and  that  he  talked  to  D.  Adklns, 
the  manager,  and  that  the  latter  told  him  he 
would  have  his  son  (Walter  Adklns)  order 
these  parts,  to  be  placed  on  the  engine;  that 
these  parta  were  ordered  and  furnished  by 
the  defendants;  and  that  the  additional  ex- 
pense to  which  he  was  put  In  hiring  men  and 
the  time  required  to  put  the  engine  In  a  rea- 
sonably good  condition  to  move  amounted  to 
$37.68. 

Defendant's  witness  Walter  Adklns  denied 
haying  the  alleged  conversation  with  plaintiff 
by  telephone,  and  D.  Adklns  testified  that  the 
$55  was  to  cover  the  task  and  any  repairs  or 
labor  necessary  to  bring  the  engine  across 
the  country. 

Thus  there  is  a  s<luare  conflict  In  the  evi- 
dence, and  the  court,  by  giving  the  following 
Instruction,  properly  left  the  question  of  fact 
to  the  Jury  to  decide : 

"The  court  instructs  the  jurv  that  under  the 
evidence  In  this  case  you  will  find  the  issues 
for  plaintiff,  and  if  you  beUeve  from  the  evi- 
dence that  the  plaintiff  made  a  contract  with 
the  defendant  to  move  the  engine  in  question 
for  a  specified  sum  with  the  understanding  that 
said  engine  was  in  good  condition  to  move,  and 
if  yon  further  believe  that  when  the  plaintiff 
went  to  the  engine  he  notified  the  defendant 
that  it  was  in  bad  condition  and  would  re- 
quire extra  trouble  and  expense,  and  the  de- 
fendant told  him  to  proceed  to  move  it  any- 
way, and  if  you  further  believe  that  by  reason 
of  moving  the  engine,  as  required  by  the  plain- 
tiff's contract,'  he  incurred  extra  expense  and 
spent  extra  time  in  addition  to  what  it  would 
have  cost  him  had  the  engine  been  in  a  rea- 
sonably good  condition  to  move,  then  your  ver- 
dict will  be  for  the  plaintiff  for  whatever  may 
be  the  balance  due  on  the  contract  price  for 
sncb  work,  and  in  addition  thereto  the  rea- 
sonable value  of  any  extra  expense  incurred 
and  time  spent  in  repairing  the  said  engine 
and  putting  It  in  condition  to  move,  not  to 
exceed  $63.68.  But  if  yon  believe  that  the 
plaintiff  incurred  no  extra  expense  and  spent 
no  extra  time  at  the  request  of  the  defend- 
ant, then  you  will  find  for  the  plaintiff  for  the 
balance  due  on  his  contract,  $26." 

[2]  Appellant  contends  there  was  no  con- 
sideration for  the  alleged  additional  agree- 
ment If  plaintiff's  story  Is  true  that  the 
engine  had  been  represented  to  him  as  being 
in  a  reasonably  good  condition  to  move,  and 
that  that  was  untrue,  and  that  when  be  noti- 
fied defendant  of  sach  condition  the  defend- 
ant authorized  him  to  go  to  extra  expense  in 
putting  it  In  a  reasonably  good  condition  to 
move  and  agreed  to  stand  such  extra  expense, 
this  promise  to  pay  the  extra  expense  and  the 
promise  on  the  part  of  the  plaintiff  to  go 
ahead  under  the  changed  conditions  which  he 
did  constituted  a  sufiBclent  consideration. 

The  items  of  additional  expense,  made  up 
and  sworn  to  by  plaintiff  at  the  trial  of  the 
case,  went  In  without  objection,  consisting  of 


extra  trips  to  Springfield,  ten  days'  extra 
labor,  blacksmith  bills,  lallroad  fare,  and 
board,  all  of  which  plaintiff  testified  was  paid 
by  hli^  by  reason  of  the  promise  of  the  de- 
fendant to  pay  any  extra  expense  to  put  the 
engine  In  condition  to  be  moved. 

,  [8]  The  point  made  by  appellant  that  Wal- 
ter Adklns  had  no  authority  to  make  this 
contract  for  extra  erpeoBe  is  unavailing  be- 
cause of  his  position  in  defendant's  employ, 
and  the  prior  course  of  dealing  between  plain- 
tiff and  defendant  through  Walter  Adklns 
and  through  D.  Adklns,  the  manager  (and 
father  of  Walter  Adklns),  was  such  that  Wal- 
ter Adklns  had  at  least  apparent  authority 
to  make  the  contract. 

There  Is  no  proof  whatever  Justifying  a 
charge  that  plaintiff  was  negligent  In  hand- 
ling the  engine  so  as  to  break  certain  parts. 

The  judgment. is  clearly  for  the  right  party, 
and  is  hereby  affirmed. 

ROBERTSON.  P.  J.,  and  STOBOIS,  J.. 
concur. 


SCHMOHL  V.  TRAVELERS'  INS.  CO. 

(No.  11518.) 

(Kansas  Oity  Court  of  Appeals.    Missouri    Oct 

2,  l»ia.     Rehearing  Denied  Nov.  6,  1916.) 

1.  INSUBANCK  ®=»452— Accident  Insurance— 

CONSTBUCTION  OF  POUOT— "IN." 

Where  a  supplement  to  a  p<^cy  of  accident 
insurance  insured  the  mother  of  insured,  his  bene- 
ficiary in  the  event  of  death,  against  accidental 
loss  of  life  "while  riding  as  a  passenger  in  a 
railway  passenger  car,"  and  the  mother  was  kill- 
ed in  Oermany  by  being  thrown  from  the  plat- 
form of  a  passenger  train,  on  which  she  was  rid- 
ing as  a  passenger,  while  she  was  passing  from 
one  car  to  another,  the  insurer  was  liable,  since 
the  word  "in"  is  interchangeable  with  "on"  when 
used  to  describe  ^the  location  of  persons  under 
circumstances  similar  to  that  covered  by  the  pol- 
icy (citing  4  Words  and  Phrases,  In). 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  i§  1164,  1173,  1174 ;  Dec.  Dig.  «S=» 
452.] 

2.  Insurance  4=>146(2)  —  Constbuotion  of 
Policy. 

In  construing  insurance  contracts,  provision 
limiting  the  insurer's  liability,  and  reasonably 
susceptible  of  two  meanings,  one  of  a  broader 
and  the  other  of  a  narrower  scope,  will  be  given 
that  interpretation  which  is  most  favorable  to 
the  insured. 

lEd.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  {  294;   Dec.  Dig.  (g=>14e(2).] 

3.  Insubance  $=3455,  646(6)  —  AcoiDBnT  In- 
suaANCE  —  Accidental  Death  —  Pbesump- 
tion  fbom  Statement  of  Pacts. 

In  an  action  on  a  policy  insuring  plaintiff's 
mother  against  accidental  loss  of  life  while  rid- 
ing as  a  passenger  In  a  railway  passenger  'car, 
the  agreed  statement  of  facts,  detailing  the  cir- 
cumstances under  which  the  mother  met  her 
death  in  falling  or  being  thrown  from  the  plat- 
form of  a  moving  passenger  train  in  Oermany, 
was  sufficient  to  show  a  violent  death,  and  to 
raise  the  presumption,  in  the  absence  of  contrary 
evidence,  that  it  was  accidental. 

[EM.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |S  1166-1169,  1659-1662, 1664;  Dec. 
Dig.  <8=>455,  646(6).] 
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Appeal  from  CSircait  Court,  Bncbanan 
Connty;  Clias.  H.  Mayer,  Judge. 

"Not  to  be  officially  published." 

Action  by  Arthur  J.  Schmohl  against  the 
Travelers'  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeala 
Judgment  affirmed,  conforming  to  the  deci- 
sion of  the  Supreme  Court  reported  In  260 
Mo.  680,  182  S.  W.  740. 

See,  also,  177  S.  W.  U08. 

O.  0.  Mosman,  of  Kansas  City,  and  Tlntoo 
Pike,  of  St.  Joseph,  for  appellant.  Robert  A. 
Brown  and  A.  L.  Guitar,  both  of  St.  Joseph, 
for  respondent 

TRIMBLE,  J.  On  the  7th  of  June,  1912, 
the  defendant  insurance  company  Issued  to 
plaintiff  an  accident  Insurance  policy,  No.  F. 
B-1420,  Insuring  him  In  the  sum  of  $10,000 
against  accidental  loss  of  life,  and  certain 
bodily  Injuries,  "while  a  passenger  In  or  on 
a  public  conveyance  provided  by  a'  common 
carrier  for  paaaeager  service  (Including  the 
platform,  steps,  or  running  board  of  railway 
or  street  railway  cars)."  The  Indemnity,  In 
case  of  Insured's  loss  of  life,  was  payable  to 
his  mother,  Anna  Schmohl,  as  beneficiary.  Si- 
multaneously therewith,  but  on  a  separate 
sheet  of  paper  attached  to  said  policy,  the 
said  defendant  Issued  a  "supplement,"  where- 
in the  company  Insured  "Anna  Schmohl,  the 
mother  of  Insured  under  Policy  No.  F.B--4420 
Issued  to  Arthur  J.  Schmohl,"  in  the  prin- 
cipal sum  of  15,000,  against  accidental  loss 
of  life,  and  certain  si>eclfled  bodily  injiules, 
"while  riding  as  a  passenger  in  a  railway 
passenger  car."  The  supplement  provided 
that: 

"Indemnity  for  loss  of  life  shall  be  paid  to  the 
insured  under  the  policy  to  '<^hich  this  supple- 
ment is  attached.  AH  other  benefits  sbaU  be 
paid  to  the  person  insured  by  this  supplement." 

It  further  provided  that: 

"The  insurance  under  this  supplement  shall 
commence  on  the  date  below,  and  end  when  the 
insurance  under  the  policy  ends,  or  at  such 
earlier  date  as  the  person  insured  by  this  supple- 
ment shall  attain  age  69,  and  is  subject  to  aU  the 
terms  and  conditions  of  the  policy." 

The  supplement  contained  the  still  further 
provision: 

"That  the  person  insured  by  this  supplement 
signs  consent  below  to  the  insurance  herein  giv- 
en and  warrants  all  the  following  statements  to 
be  true." 

Then  follow  certain  statements  giving  the 
age,  height,  weight,  residence,  occupation, 
physical  condition  of  Mrs.  Schmohl,  and  her 
relation  to  the  Insured.  The  supplement  was 
signed  by  the  company's  president  and  de- 
partment secretary,  and  countersigned  by  Its 
cashier  in  the  same  way  as  was  the  policy. 
Below  said  signatures  is  the  following: 

"I  consent  hereto,  and  warrant  the  above 
statements  to  be  true.    [Signed]  Anna  SchmohL" 

No  additional  premium  was  required  to  be 
paid  by  the  supplement;  the  stipulated  pre- 
mium in  the  policy  to  plaintiff  being  th*  con- 


sideration for  the  obligatl«HU  assumed  by  de- 
fendant in  both  p<dicy  and  supplement. 

On  June  20,  191S,  while  both  obligations 
were  in  full  force  and  effect,  the  mother,  An- 
na Schmohl,  was  accidentally  killed  by  fall- 
ing or  being  thrown  from  the  platform  of  a 
passenger  train,  <m  which  she  was,  at  the 
time,  riding  as  a  passenger  from  Easlingen 
to  Nuertengen,  Germany. 

Proof  of  the  death  of  said  Anna  Scbmobl, 
and  of  the  drcnmstances  under  whldi  it  oc- 
curred, were,  In  due  time,  submitted  by  plain- 
tiff to  the  company,  and  demand  was  made 
for  the  15,000  provided  for  in  the  supple- 
ment. The  company  denied  liability  and  re- 
fused to  pay,  contending  that  the  injuries 
causing  the  death  of  said  Anna  Schmohl  were 
not  sustained  by  her  "while  riding  as  a  pas- 
senger In  a  railway  passenger  car"  within  the 
meaning  of  said  policy  and  supplement  Ttiere- 
upon  plaintiff  brought  this  suit  to  recover  the 
indemnity. 

The  petition  is  not  set  out  in  full  In  the 
record,  but  the  abstract  states  that  It  alleged 
the  Issuance  by  defendant  to  plaintiff  of  the 
policy  of  Insurance  numbered  F.B.-4420, 
wherein  It  agreed  to  pay  plaintiff,  in  the 
event  of  the  death  of  his.  mother,  Anna 
Schmohl,  resulting  from  violent  and  acci- 
dental means  while  riding  as  a  passenger  In 
a  railway  passenger  car,  the  sum  of  $5,000, 
which  policy  was  attached  to  the  petition  as 
Exhibit  A;  that  on  June  20,  1918,  while  rid- 
ing as  a  passenger  in  such  a  car,  the  said 
Anna  Schmohl  was  killed  by  falling  from  said 
car:  that  full  proof  of  death  was  made  and 
payment  demanded,  which  defendant  without 
just  cause,  refused  to  do;  wherefore  judg- 
ment for  said  sum,  with  interest  penalties, 
and  costs,  was  prayed.  Defendant  entered 
Its  voluntary  appearance,  and  filed  answer 
denying  each  and  every  allegation  of  the 
petition. 

The  parties  waived  a  jury  and  submitted 
the  cause  to  the  trial  court  upon  an  agreed 
statement  of  facts,  which,  in  addition  to  aU 
the  other  facts  hereinabove  set  out  detailed 
the  circumstances  under  which  Blrs.  Schmohl 
met  her  death  and  set  forth  the  respective 
positions  of  plaintiff  and  defendant  and  the 
precise  point  in  controversy  which  they  sought 
to  have  adjudicated. 

With  reference  to  the  drcnmstances  under 
which  Mrs.  Schmohl  met  her  death,  the 
agreed  statement  of  facta  shows  that  the  cars 
of  the  train  on  which  she  was  traveling  were 
similar,  In  form  and  arrangement  to  the  or- 
dinary passenger  coach  in  this  country,  ex- 
cept that  the  cars  have  no  vestibules  and  the 
platforms  at  the  ends  of  the  cars  are  not  In- 
closed. When  the  cars  are  coupled,  the  plat- 
forms do  not  approach  close  to  each  other, 
but  a  space  of  some  width  is  left  between 
them  which  Is  bridged  by  a  piece  of  sheet 
Iron  extending  from  one  platform  to  the  oth- 
er, slightly  arched  in  the  center,  and  with  no 
chains  or  guards  to  protect  a  person  In  going 
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from  one  car  to  another  on  said  bridge.  A 
sign  was  poeted  on  the  Inside  of  the  door  of 
each  car  notifying  the  passengers  that  "step- 
ping onto  the  platform  and  stepboards  while 
the  car  la  In  motion  Is  forbidden." 

The  agreed  statement  of  facts  also  shows 
that  Mrs.  Schmohl  entered  said  car  and  was 
seated  therein  as  a  passenger  where  passen- 
gers were  provided  with  seats  aod  accus- 
tomed to  ride;  that  she  was  accompanied  bjr 
a  friend,  Fran  Pauline  Frank;  that  while 
they  were  seated  In  the  car,  and  after  the 
train  had  started,  Mrs.  Schmohl  announced 
her  Intention  of  going  Into  the  next  car  to 
see  if  a  mutual  friend,  whom  they  were  ex- 
pecting to  use  the  same  train,  was  there. 
Her  friend  tried  to  persuade  her  not  to  do  so, 
telling  her  It  was  forbidden  to  leave  the  car 
while  the  train  was  In  motion,  and  that  there 
was  a  penalty  for  so  doing.  Mrs.  Schmohl 
replied  that  she  always  did  It  In  America, 
and,  leaving  her  seat,  went  through  the  door 
In  the  end  of  the  car  onto  the  platform  while 
the  train  was  In  motion  at  a  high  rate  of 
speed.  No  one  saw  her  faU  from  the  train, 
nor  does  it  appear,  nor  is  it  known,  by  what 
means  or  from  what  cause  she  fell  from  the 
platform,  but  it  is  agreed  that  after  she 
passed  through  the  door  onto  the  platform, 
and  while  thereon,  she  fell  or  was  thrown 
from  the  train  to  the  ground,  receiving  in- 
juries from  which  she  instantly  died. 

Paragraph  7  of  the  agreed  statement  of 
facts  says: 

"The  contention  between  the  parties  arises  up- 
on the  constrnction  to  be  given  to  the  beneficiary 
supplement  and  particularly  to  that  clause  there- 
of reading  'against  loss  resalting  from  bodily  in- 
juries effected  •  •  •  while  riding  as  a  pas- 
senger in  a  railway  passenger  car,'  etc. ;  tlie 
plaintiff  claiming  that  It  sliould  be  beld  upon  the 
facts  stated,  that  the  deceased  sastained  said  in- 
juries while  riding  as  a  passenger  In  a  railway 
passenger  car  within  the  meaning  of  the  clause 
quoted,  while  the  defendant  claims  tliat  It  should 
be  hdd  upon  such  statement  of  facts  tbat  said 
injaries  were  not  sustained  by  deceased  while 
^riding  as  a  passenger  within  a  railway  passenger 
'car  within  the  meaning  of  said  policy  and  sup- 
plement. The  policy  and  supplement  attached  to 
plaintiff's  petition  are  to  be  considered  a  part 
of  tfats  stipnlation  as  though  copied  herein." 

In  paragraph  10  of  said  stipulation  It  is 
-said: 

"The  parties  understand  that  the  court  must 
first  construe  the  terms  of  the  policy  and  supple- 
ment, and  in  so  doing  and  in  rendering  its  de- 
cision will  not  be  controlled  or  influenced  by  any 
descriptive  word  used  herein,  because  the  parties 
themselves  are  not  intending  by  anything  herein 
contained  to  agree  upon  any  construction  of  the 
policy  and  supplement  so  as  to  determine  wheth- 
er thereunder  an  insured  is  riding  as  a  passenger 
in  a  railway  passenger  car  when  on  the  plat- 
form." 

The  agreed  statement  of  facts  then  stipu- 
lated tbat  If,  on  the  facts,  the  law  Is  with 
plaintiff,  be  should  have  judgment  for  the 
amount  stlpnlated  to  be  paid  by  said  sup- 
plement, with  interest  and  costs  of  suit,  but 
tbat  if  upon  said  facts  the  law  is  with  the 
defendant,  judgment  should  go  for  it 

The  tilal  coort  refused  all  declarattons  of 


law  asked  Xsf  def^idant  wbldi  dedared,  in 
various  forms,  tbat  the  injuries  catubog  the 
death  of  Anna  Sctmiolil  were  not  efCected 
or  sustained  "while  she  was  riding  as  a  pas- 
senger in  a  railway  passenger  car" ;  that  the 
words  of  the  supplement  "in  a  railway  pas- 
senger car"  do  not  include  the  platform  or 
any  of  its  attachments;  tbat  the  word  "in," 
as  used  In  the  passage  quoted,  signifies  "in- 
terior," or  "within,"  or  "Inside,"  and  cannot 
be  distorted  to  Import  "on"  or  "about" ;  and 
tbat,  as  she  fell  while  on  the  platform  going 
'from  one  car  to  another,  she  was  not  Inside 
of  said  railway  passenger  car,  and  there- 
fore not  in  said  car.  Therenpon  Judgment 
waa  rendered  In  favor  of  plalntlfl  for  the 
$5,000  Indemnity  with  Interest  and  costs. 
Defendant  aK>ealed  to  this  court,  where  the 
appeal  was  heard  at  the  March  term,  1915. 
In  an  opinion  written  by  Judge  Johnson  the 
jndgmeHt  was  reversed.  See  177  S.  W.  1108. 
Tbls  court  entertained  the  view  that,  while 
tbe  covenants  in  the  supplement  were  inde- 
pendent of  and  divisible  from  those  of  the 
policy,  yet,  as  the  two  obligations  were  eze-  ' 
cnted  at  the  same  time,  and  were  supported 
by  one  consideration,  as  the  Indemnity  for 
the  loss  of  life  provided  for  In  the  supplement 
was  payable  to  tbe  insured  in  the  policy  to 
which  the  supplement  was  attached,  as  the 
supplement  in  express  terms  referred  to  the 
policy,  the  Insurance  In  tbe  former  com- 
mencing with  the  latter,  existing  only  so 
long  as  the  latter  existed  and  ending  when 
It  ended,  and  was  expressly  made  "subject  to 
all  the  terms  and  oondlticms  of  the  policy," 
therefore,  the  two  obligations  were  one  con- 
tract, in  the  sense  at  least  that  the  differ- 
ence in  the  language  used  in  each  to  describe 
the  place  in  which  the  tnsnred  must  receive 
the  injuries  in  order  to  render  the  insurer 
liable,  might  be  compared  in  ascertaining 
what  was  the  intention  of  the  parties  when 
they  used  the  words  "while  riding  as  a  pas- 
senger in  a  railway  passenger  car"  in  the 
supplement.  We  were  of  the  opinion  tbat 
the  phrase  "whUe  a  passenger  in  or  on  a 
public  conveyance  •  •  •  (including  the 
platform,  steps,  or  running  board  of  railway 
or  street  railway  cars)"  was  of  broader  Im- 
port than  the  words  "while  riding  as  a  pas- 
senger in  a  railway  passenger  car,"  consid- 
ering the  dlCTerence  in  tbe  subjects  of  In- 
surance, the  varying  language  used,  and  the 
fact  that  the  term  "passenger  car"  is  more 
restrictive  than  the  term  "public  convey- 
ance," which,  as  aiqplled  to  a  steam  railway, 
refers  to  tbe  whole  train  ratber  than  to  a 
car,  which  is  only  a  unit  of  such  a  convey- 
ance; and  that  in  the  light  of  these  differ- 
ent expressions  in  the  two  obligations,  which 
differences  were  of  necessity  known  and  con- 
sented to  by  both  deceased  and  insured,  the 
plirase  "while  riding  as  a  passenger  in  a 
railway  passenger  car"  waa  used  and  iwas 
understood  by  the  parties  as  meaning  predso' 
Vf  what  It  said,  namely,  in.  In  tbe  sense  of 
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Inside  at,  tbe  car.  It  would  seem  that  we 
were  not  without  authority  In  thinking  that 
Inasmuch  as  the  supplement  referred  to  the 
policy  and  said  It  was  "subject  to  aU  the 
terms  and  conditions  of  the  policy"  the  two 
could  be  considered  together.  St.  Louis  t. 
liaclede  OasUght  Co.,  156  Mo.  7,  loc.  dt.  17, 

55  S.  W.  1008 ;  Johnson  County  v.  Wood,  84 
Mo.  489,  loc.  dt.  507;    Br^gs  v.  Munchon, 

56  Mo.  467;  West  v.  BreteUe,  115  Mo.  658, 
22  S.  W.  705;  Bishop  on  Contracts,  §  382; 
Beckwlth  T.  Talbott,  95  U.  S.  289,  24  L.  Bd. 
496;  Merder  t.  Missouri,  etc.,  B.  Co.,  64 
Mo.  612;  9  Cyc.  582.  Nor  was  such  view  In 
our  Judgment  weakened  by  paragraph  10 
of  the  stipulation  filed  In  the  case  which 
says: 

"The  parties  nnderatand  that  the  court  must 
first  construe  the  terms  of  the  policy  and  sup- 
plement" 

However,  on  certiorari,  the  Supreme  Court 
h*d  (266  Mo.  580,  182  S.  W.  740)  that  this 
court  erred  In  looking  at  the  language  of  the 
policy  and  In  comparing  the  dlfterence  be- 
tween the  terms  used  In  It  and  those  used  In 
the  Supplement,  in  order  to  determine  what 
was  meant  In  the  latter,  and  held  that  In  so 
doing  we  failed  to  follow  the  rule  announced 
by  the  Supreme  Court  In  Trabue  v.  Dwelling 
House  Ins.  Co.,  121  Mo.  76,  25  S.  W.  848,  23 
li.  R.  A.  719,  42  Am.  St.  Rep.  528;  and  OW- 
ings  V.  McKenzle,  133  Mo.  323,  33  S.  W.  802, 
40  L.  R.  A.  154,  and  for  that  reason  quashed 
our  Judgment. 

Under  the  decision  of  the  Supreme  Court 
the  case  Is  again  before  us  for  consideration, 
but,  In  passing  upon  the  rights  of  the  par- 
ties, we  cannot  look  to  the  terms  of  the 
policy,  nor  compare  the  difference  In  the  Ian? 
guage  and  terms  used  In  It  with  those  In  tbe 
supplement  The  liability  of  defendant  is  to 
be  determined  without  reference  to  plaintiff's 
policy,  but  solely  upon  the  language  contain- 
ed in  the  supplement,  construed  in  the  light 
of  the  law  laid  down  by  the  courts  in  ref- 
erence to  the  construction  peculiar  to  in- 
surance contracts.  The  liability  of  defend- 
ant must  be  determined  as  if  the  supplement 
were  the  only  obligation  entered  into  by  it 

[1,2]  Considering  the  language  of  the 
supplement  alone,  as  we  are  now  required  to 
do,  it  must  be  held  tliat  the  words  "while 
riding  as  a  passenger  in  a  railway  pas- 
senger car"  are  broad  enough  to  create  lia- 
bility for  indemnity  on  account  of  the  death 
of  Mrs.  Schmohl,  under  the  drcumstances 
detailed  in  the  agreed  statement  of  facts. 
It  is  a  well-known  rule  of  construction  of  in- 
surance contracts,  which  are  prepared  entire- 
ly by  one  of  the  parties,  the  insurer,  skilled 
in  the  use  of  words  and  required  to  dearly, 
definitely,  and  ezplldtly  state  any  spedal 
and  particular  limitations  it  intends  to  place 
up(»t  its  liability  which  are  not  revealed  In 
language  when  interpreted  according  to  its 
general  and  ordinarily  accepted  meaning, 
that,  unless  such  llmltatlonB  are  dearly  stat< 


ed,  a  provision  reasonably  soflceptible  of  two 
meanings,  one  of  a  broader  and  the  other  of 
a  narrower  scope,  will  be  given  that  inter- 
pretation which  is  most  favoraUe  to  the  in- 
sured. .  Now,  in  ordinary  acceptation,  i3b» 
word  "in"  is  interdiangeable  with  "on"  wliea 
used  to  describe  the  location  of  persons  under- 
circumstances  similar  to  that  covered  by  the 
supplement  Andrews  v.  State,  8  Ga.  App. 
700,  70  S.  B.  Ill;  4  Words  and  Phrases, 
3464;  King  v.  Travelers'  Ins.  Co.,  101  Ga. 
64,  28  S.  E.  661,  66  Am.  St  Rep.  288;  Ber- 
liner T.  Travelers'  Ins.  Co.,  121  Cal.  458,  63 
Pac.  918,  41  li.  R.  A.  467,  66  Am.  St.  B^. 
49;  Tooley  v.  Railway  Pass.  Assur.  Co.,  24 
Fed.  Cas.  53,  No.  14098.  As  said  by  Judge 
Thayer  in  his  dissenting  opinion  in  the  case 
of  .^tna  Life  Ins.  Co.  v.  Vandecar,  86  Fed. 
290,  30  O.  C.  A.  56: 

"In  ordinary  conversations  persona  are  often 
heard  to  say  that  they  came  'by  train'  or  'on  a 
train,'  or  'in  a  train,'  without  intending  to  in- 
dicate  by  either  form  of  expression  the  particu- 
lar place  in  that  conveyance  which  they  occa- 
pied." 

Or,  as  said  by  Mr.  May  in  his  work  on  In- 
surance, vol.  2,  {  524: 

"A  person  may  be  said  to  be  traveUng  in  a  car- 
riage while  alighting  therefrom,  until  he  has 
completely  disconnected  himself  and  landed. 
And  an  accident  happening  to  the  insured  after 
the  train  has  stopped  at  the  station  by  slipping 
oS  the  step  of  the  car  is  a  railway  accident  'in 
a  carriage  on  a  line  of  railway.'  " 

The  weight  of  authority  upholds  the  view 
that  an  insurance  contract  providing  for  in- 
demnity for  loss  of  life  through  acddental 
means  sustained  "whUe  riding  as  a  passen- 
ger in  a  railway  passenger  car"  covers  and 
includes  the  platform  thereof  in  the  absence 
of  any  language  dearly  showing  that  "in" 
in  sudi  connection  was  meant  and  under- 
stood to  mean  "within  the  interior  of  the 
car."  Looldng  at  the  supplement  alone  and 
regarding  only  the  language  therein  used, 
there  Is  nothing  to  indicate  that  any  exiaep- 
tlon  was  to  be  made  if  the  fatal  injury  oo-. 
cured  while  on  the  platform  of  the  car  in- 
stead of  while  on  the  Inside  tliereof.  As 
said  in  Preferred  Acddent  Ins.  Co.  v.  Muir, 
126  Fed.  926,  61  G.  C.  A.  456 : 

If  it  was  "intended  to  exdude  from  the  benefit* 
of  the  policy  death  resulting  from  an  injury  oc- 
curring while  the  insured  was  upon  the  platform 
of  a  moving  car,  it  was  easy  to  say  so.  Had  this 
been  the  intention,  presumably  it  would  have 
been  expressed." 

[S]  According  to  the  stipulation  in  regard 
to  the  facts  the  only  issue  submitted  was  the 
question  whether  the  death  of  Mrs.  Sdunohi 
occnrred  "while  riding  as  a  passenger  in  a 
railway  passenger  car."  Tba  question  wheth- 
er the  plaintiff  had  made  a  prima  fade  show- 
ing of  a  violent  and  acddental  death  was  not 
submitted.  Be  that  as  it  may.  tfte  agreed 
statement  of  facts  was  clearly  sufildent  to- 
show  a  violent  death  and  to  raise  the  pre- 
sumption, in  the  absence  of  contrary  evi- 
dence, that  it  was  acddental.  Travelers' 
In&  Ca  T.  McConkey,  127  U.  8.  661,  8  Sap 
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Ct  13«a,  32  L.  Bd.  806;  Paul  ▼.  TrnTelera' 
Ins.  Co.,  112  N.  T.  472,  20  N.  B.  847,  3  L. 
R.  A.  443,  8  Am.  St  Rep.  758;  Lovelace  v. 
Travelers'  Protecttve  Ass'n,  126  Ho.  lOi,  28 
S.  W.  877,  30  I..  R.  A.  209,  47  Am.  St  Rep. 
638;  U.  S.  Mntaal  Accident  Aaa'n  v.  Barry, 
131  U.  S.  104,  0  Sup.  Ct  765,  33  L.  Ed.  60; 
Belle  V.  Travelers'  Protective  Ass'n,  156  Mo. 
App.  629,  135  S.  W.  497. 
The  Judgment  is  affirmed.   All  concur. 

JOHNSON,  J.,  deeming  tlie  decision  to  be  in 
conflict  with  the  decildons  of  the  Supreme  Court 
in  St  Lonis  v.  Gas  Light  Co.,  165  Ma  7,  55 
S.  W.  1003,  Johnson  County  v.  Wood,  84  Mo. 
480.  Briggs  v.  Mnnchon,  56  Mo.  467,  and  West 
V.  BreteUe,  116  Mo.  653,  22  S.  W.  705,  asks 
that  the  case  be  certified  to  the  Supreme 
Court;    therefore  it  is  accordingly  certified. 


STATE  V.  STOTJGHTON.    (No.  1846.) 

{Springfield  Court  of  Appeals.    Missouri.    Nov. 

20,  1916.) 

•  

1.  Httsbard  awd  Wive  «=»309— Wife  Abaw- 

DONMKNT— FOBK   OF   INFORMATION— StaTTJTE. 

All  Information  for  the  offense  of  wife  aban- 
donment, under  Rev.  St.  1009,  8  4495,  as  amend- 
ed by  Laws  1911,  p.  193,  which,  in  the  lanRuage 
of  the  statute,  charged  that  defendant,  from  Oc- 
tober 18th  to  November  SOth,  did  willfully  and 
imlawfully  and  without  just  cause  abandon,  and 
fail,  neglect,  and  refuse  to  maintain  and  provide 
for  his  wife,  was  in  proper  form. 

[Rd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1106 ;   Dec  Dig.  «=a309.] 

2.  HtrsBAND  AND  WiFE  «=>313  —  Abandon- 
ment—SuFFiciENCT  OF  Evidence. 

In  a  prosecution  for  wife  abandonment,  un- 
der Rev.  St  1909,  |  4403,  as  amended  by  Laws 
1911,  p.  193,  evidence  that  defendant  left  his 
wife  and  child  in  a  rented  house  without  means 
of  support  and  took  a  trip  to  Colorado,  where 
he  stayed  some  four  weeks,  that  he  had  no  just 
cause  for  leaving  his  wife,  and  that  he  had  noti- 
fied merchants  not  to  sell  her  anything  on  his 
credit,  held  sufficient  to  sustain  verdict_  of  guilty. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  1110 ;   Dec.  Dig.  «=»313.] 

3.  Husband  and  Wife  9=>314  —  Abandon- 
iiE.NT  —  Justifiable  Cause  —  Question  fob 

JUBT. 

In  a  prosecution  for  wife  abandonment  ques- 
tion whether  defendant  had  a  good  and  jostifi- 
able  cause  for  the  abandonment  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  1110;  Dec.  Dig.  «&=314.] 

4.  CanoNAi,  Law  «=>1159(2)  — Appeal  — Rb- 
vnsw-nJuBY  Question. 

The  appellate  court  cannot  deal  with  a  jury 
question  other  than  to  examine  the  record  and 
ascertain  if  there  was  any  evidence  of  a  substan- 
tial character  introduced  by  the  state  on  which 
the  jury  could  base  a  verdict  of  conviction. 

[EkL    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  t  3075;  Dec.  Dig.  «=>U59(2).] 

5.  Cbihinal  Law  «=»009  —  Tbial  —  State's 
Abouxent. 

In  a  prosecution  for  wife  abandonment, 
where  both  parties  were  In  court  and  subject  to 
the  view  of  the  trial  judge,  the  attorneys,  and 
the  jury,  the  remarks  of  the  prosecuting  attorney 
in  closing  argument  concerning  defendant's  per- 
sonal appearance,  were  subject  to  the  discretion- 
ary control  of  the  trial  judge. 
[Ed.  Note.— For  other  cases,  sea  Criminal 
^iM^,  Cent  Dig.  It  1666,  1666;   Dec.  Die  ^s» 


6.  Husband  and  Wife  «=>313  —  Abandon- 

mbrt— evidbnoe. 
In  a  prosecution  for  wife  abandonment,  tes- 
timony, offered  by  defendant  touching  the  pend- 
ency of  a  divorce  suit  and  a  motion  asking  ali- 
mony, was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  1110 ;   Dec.  Dig.  <8s»313.] 

Appeal  from  Criminal  Court  Greene  Coun- 
ty;  Arcb  A.  Johnson,  Judge. 

Guy  Stoughtou  was  convicted  of  wife 
abandonment,  and  he  appeals.  Judgfment  af- 
firmed. 

Moon  &  Moon,  of  Springfield,  for  appel- 
lant Sam  M.  Wear  and  Warren  L.  White, 
both  of  Springfield,  for  the  State. 

ROBERTSON,  P.  J.  Defendant  was  con- 
victed of  wife  abandonment  under  section 
4495,  R.  S.  1909,  as  amended  (Laws- 1011,  p. 
103). 

[1]  The  Informaticm,  In  the  language  of 
the  statute,  charged  that  the  defendant  did, 
on  and  from  the  18th  day  of  October,  1015, 
nntll  the  SOth  day  of  November,  1915,  then 
and  there  willAiUy,  unlawfully,  and  without 
Just  cause  abandon,  and  fall,  neglect,  and  re- 
fuse to  maintain  and  provide  for  her,  the 
said  Bva  Stoughton  (his  wife),  against  the 
peace  and  dignity  of  the  state.  The  Infor- 
mation appears  to  be  in  proper  form. 

[2]  The  evidence  Introduced  on  the  part  of 
the  state  shows  that  the  defendant  and  his 
wife,  the  prosecuting  witness,  lived  together 
In  a  rented  house  In  Springfield,  Mo.,  and 
maintained  a  home  there  for  the  family, 
which  Included  the  husband,  wife,  and  a 
child;  also,  that  without  good  cause  or  Justi- 
fication defendant  left  his  wife  and  child, 
not  leaving  her  any  money  or  means  of  sup- 
port and  maintenance;  that  he  notified  cer- 
tain merchants  In  Springfield  with  whom  the 
family  had  been  dealing  to  no  longer  sell  hl.s 
wife  anything  on  his  credit;  that  the  rent 
on  the  house  In  which  they  were  living  was 
paid  for  something  like  12  days  after  the 
date  on  which  defendant  left,  and  that  no 
provision  was  made  by  blm  for  the  payment 
of  the  rent  thereafter;  and  that  the  wife  was 
without  property  or  means  of  support,  except 
some  articles  of  furniture  which  were  left 
in  the  bouse,  and  some  of  which  she  did  8^ 
In  order  to  obtain  money  to  provide  necessi- 
ties of  lUEe  for  herself  and  child.  The  evi- 
dence for  the  state  further  shows  that  the 
defendant,  soon  after  the  date  on  which  he 
left  his  wife,  took  a  trip  to  Colorado  and 
stayed  there  some  four  weeks.  It  was  shown 
that  he  was  an  able-bodied  man,  and,  while 
there  was  no  showing  that  be  owned  any 
property  other  than  that  which  had  been 
pledged  for  his  debts,  yet  from  the  evidence 
introduced  that  be  had  been  maintaining  his 
wife  in  a  home  prior  to  the  time  he  left  her, 
and  that  he  had  sufiicient  money  on  hand  to 
make  a  trip  to  Olorado  and  remain  thero 
as  stated,  the  Jury  had  a  right  to  infer  that 
he  had  sufficient  means  to  maintain  and  pro- 
vide for  his  wife  on  and  after  the  date  of 
abandonment    The  further  testimony  of  the 
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wUe  that  be  had  no  just  cause  for  leaving 
her,  and  the  fact  that  he  had  notified  mer- 
chants not  to  sell  her  anything  on  bis  credit, 
was  Buffldent  from  which  the  Jury  could  logi- 
cally draw  tbe  conclusion  that  he  intended 
to  abandon  her  unlawfully.  The  facts  are 
sufficient  to  sustain  the  verdict  State  ▼. 
Williams,  136  Mo.  App.  804,  U6  S.  W.  1128; 
State  T.  Wlelse,  166  Mo.  App.  136,  1S6  &  W. 
238. 

[3,4]  The  caaes  relied  npon  by  appellant 
(State  V.  Tletz,  186  Mo.  App;  672,  172  S.  W. 
474 ;  State  v.  Thornton,  232  Ma  298,  134  S. 
W.  519,  32  L.  R.  A.  [N.  S.]  841 ;  State  v.  An- 
derson, 189  Ma  App.  611,  175  S.  W.  269; 
State  V.  Loving,  184  Ma  App.  82,  168  S.  W. 
339),  touching  this  and  a  similar  statute, 
fall  as  authority  for  reversing  this  Judgment 
in  that  on  an  examination  of  those  cases  It 
will  be  found  that  the  nncontroverted  testi- 
mony admitted  in  such  cases  was  that  the 
wife,  or  the  wife  having  charge  of  the  chil- 
dren, left  the  home  provided  by  the  husband, 
or  refused  to  go  to  the  home  which  he  was 
offering  to  furnish.  In  the  case  before  us  the 
evidence  offered  by  the  state  shows  that  the 
defendant  left  his  wife  at  home  and  failed 
to  support  and  maintain  her  after  he  left 
It  is  true  tliat  the  testimony  introduced  by  the 
defendant  tends  to  show  a  good  and  Justifi- 
able cause  for  abandonment,  but  this  question 
was  clearly  one  for  the  Jury  to  pass  upon, 
and  not  a  question  that  the  appellate  court 
can  deal  with  other  than  to  examine  the 
record  and  ascertain  If  there  was  any  evi- 
dence of  a  substantial  character  Introduced 
by  the  state  on  which  the  Jury  could  base  a 
verdict  of  conviction.  State  v.  Hubbard,  201 
Mo.  639,  100  S.  W.  686.  The  instructions 
given  by  the  court  fairly  left  the  question 
open  to  the  Jury  to  find  that  the  defendant 
was  driven  from  his  home  by  his  wife,  and 
that  she  had  insisted  ou  having  an  abortion 
porformed  upon  her.  The  Jury,  from  their 
verdict  rejected  the  defendant's  theory  in 
tills  regard. 

[S]  It  is  contended  that  the  court  erred  in 
overruling  an  objection  to  certain  remarks 
made  by  the  prosecuting  attorney  In  the  closi- 
Ing  argumiHit  Both  parties  were  in  court 
and  subject  to  the  view  of  the  trial  Judge, 
the  attorneys,  and  the  Jury,  and  the  remarks 
made  concerning  the  personal  appearance  of 
the  defendant  were  subject  to  the  control  of 
the  trial  Judge,  and  we  are  not  convinced 
that  his  discretion  in  this  respect  was  abused. 

[6]  The  error  complained  of  in  the  refusal 
of  the  trial  court  to  admit  testimony,  offered 
by  defendant  touching  the  pendency  of  a  di- 
vorce stilt  and  the  pendency  of  a  motion  ask- 
ing alimony,  makes  its  appearance  only  in 
the  assignment  of  errors  in  appellant's  brief. 
In  the  points  and  authorities  and  argument 
In  the  brief  no  authority  is  dted  to  support 
this  assignment  of  error.  The  state,  how- 
ever, refers  ns'  to  State  v.  Ounzler,  52  Mo. 


172,  whidi  clearly  holds  that  rocb  testimony 
was  inadmissible. 

In  condnslon  we  may  say  that  tbla  was 
a  case  where  bitter  feelings  had  arisen  on 
both  sides,  and  that  there  was  evidence  on 
which  the  Jury  would  have  been  amply  Justi- 
fied in  finding  a  conviction  or  an  acquittal. 
They  have  found  the  defendant  guilty,  and 
he  has  failed  to  show  any  errors  committed 
at  the  trial  which  entitle  him  to  a  reversal 
of  the  Judgment    It  is  accordingly  affirmed. 

STUKGIS  and  FARRING1X)N,  JJ.,  ooncnr. 


&TATB  «x  rd.  KING  et  bL  v.  MOBEXiAND 

et  aL    (Na  1862.) 

(Springfield  Oourt  of  Appeals.    Missouri.    Nov. 

20,  1916.) 

1.  EviDBNOK   <8=»83(4)  —  PBKsnifFTioir— Om- 
oiAL  Action. 

There  is  a  presumption  of  right  actmg  and 
the  performance  of  duty  on  the  p%rt  of  school 
officers,  and  it  will  be  presumed  that  all  nec- 
essary and  proper  antecedent  steps  leading  up 
to  a  vote  on  the  question  of  changing  tlie  bound- 
aries of  school  districts  were  had,  unless  the 
contrary  is  shown. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
Cent  Dig.  i  106;    Dec.  Dig.  •9=383(4).] 

2.  Schools  and   School  Distbicts   «=>39— 
Chanoino  Boundabixs— Petition  fob  Ap- 

FEAL  TO    AbBITBATOBS. 

The  petition  for  appeal,  to  a  board  of  ar- 
bitrators appointed  l>y  the  county  superintend- 
ent of  schools,  from  a  vote  had  in  school  dis- 
tricts, resulting  in  a  conflict  as  to  whether 
there  shall  be  a  change  in  boundary  line,  must 
show  a  submission  of  the  question  of  changing 
the  boundary  line  to  the  districts  affected,  and 
that  one  or  more  of  such  districts  voted  in  fa- 
vor of  the  change,  and  one  or  more  against  it 
a  requirement  which  is  jurisdictionaL 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ii  68,  69;  Dec.  Dig. 
®=>39.] 

3.  Cebtiobabi  «=328(3)  —  CHANonto  School 
District  Boundabies. 

Though  a  board  of  arbitration,  convened  by 
a  county  superintendent  of  schools  to  settle 
changes  of  boundary  affecting  school  districts, 
is  not  required  to  make  any  record  of  its  pro- 
ceedings other  than  its  finding,  which  is  trans- 
mitted to  the  clerks  of  the  districts,  certiorari 
will  lie  against  the  members  of  the  board,  in- 
cluding the  superintendent  of  schools,  to  review 
the  proceeding  for  lack,  or  excessive  exercise, 
of  jurisdiction,  appearing  on  the  face  of  the 
record. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  SJ  33,  41 ;  Dec.  Dig.  «=328(3).] 

4.  Schools  and  School  Disibiois  «=»32— 
Expansion— Attack. 

An  attack  on  the  mere  expansion  of  a 
school  district  at  the  expense  of  others  is  not 
an  attack  on  the  district's  corporate  life  or 
entity. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {§  62-64;  Dec. 
Dig.  <S=»32.] 

Appeal  from  Circuit  Court  Dade  Gonn^; 

5.  G.  Thurman,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
W.  L.  King  ahd  others,  against  A.  O.  More- 
land  and  others,  to  quash  proceedings  had 
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by  defendants,  tbe  Sap^rliitendent  of  Scho<d8 
of  Bates  Connty  and  four  persons  appointed 
by  him,  and  composing  with  Mm  a  Board  of 
Arbitrators,  relative  to  the  change  of  bound- 
ary lines  between  certain  schtx>l  districts  In 
the  county.  l!>om  a  Judgment  for  relators, 
defendants  aK)eal.    Judgment  affirmed. 

O.  A.  Denton  and  Smith  &  Chastaln,  all  of 
Butler,  for  appellants.  Slivers  &  Silvers,  of 
Bntler,  for  respondents. 

STTTRGIS,  J.  This  Is  a  proceeding  by  cer- 
tiorari against  the  superintendent  of  schools 
ot  Bates  county  and  four  persons  appointed 
by  him,  and  composing,  with  him,  a  board 
of  arbitrators,  and  has  for  Its  object  the 
qnashlng  of  certain  proceedings  bad  by  suc^ 
board  relative  to  the  change  of  boundary 
lines  between  certain  school  districts  in  said 
county.  As  we  understand  the  controversy,  a 
new  district  was  desired  to  be  formed  under 
the  provisions  of  section  10837,  R.  S.  1909, 
by  changing  the  boundary  lines  and  taking 
certain  territory  from  each  of  three  school 
districts  of  said  county,  to  wit,  district 
No.  Ill,  district  No.  112,  and  the  city  district 
of  Hlct  Hin.  Two  other  districts  (Nos.  88 
and  99)  were  drawn  Into  the  controversy 
(they  being  the  ones  on  whose  behalf  this  ap- 
peal Is  here)  by  reason  of  an  attempt  In  the 
same  proceeding  to  change  the  boundary 
lines  between  district  No.  Ill  and  the  ad- 
joining districts  Nos.  88  and  99.  These  last 
districts  are  not  Interested  In  or  affected  by 
the  formation  of  the  new  district,  but  as  com- 
pensation to  district  Na  111  for  loss  of  part 
of  its  territory  to  the  new  district  the  bound- 
ary lines  of  this  district  were  sought  to  be 
so  changed  as  to  take  territory  from  districts 
Nos.  88  and  99,  and  include  same  in  district 
No.  IIL 

The  writ  of  certiorari  required  the  connty 
school  superintendent  and  members  of  tbe 
board  of  arbitration  to  certify  to  the  circuit 
court  for  review  all  the  proceedings  pertain- 
ing to  the  change  of  boundary  line  between 
school  district  111  and  school  district  99  and 
between  school  district  111  and  school  dis- 
trict 88.  The  county  school  superintendent 
made  return,  certifying  as  all  tbe  papers, 
flies,  and  proceedings  relative  thereto:  (1) 
The  written  petition  for  appeal  from  the  vote 
on  change  of  boundary;  (2)  a  certificate  as 
to  the  vote  in  the  Rich  Hill  district,  showing 
333 -votes  for  the  change  of  boundary  lines 
and  152  votes  against  such  change;  (3)  a 
certificate  as  to  the  vote  of  district  112,  show- 
ing a  nnanlmous  vote  against  the  change; 

(4)  a  copy  of  the  notice  of  the  annual  school 
election  as  posted  la  the  Blch  Hill  district, 
giving  notice  that  the  proitosed  change  of 
boundary  lines  would  be  submitted  thereat; 

(5)  the  finding  of  the  board  of  arbitrators  In 
favor  of  all  tbe  changes  as  proposed.  QThe 
circuit  court,  where  the  case  was  taken  by 
change  of  venae,  quashed  the  proceedings  of 


the  board  of  arbltntom  so  far  as  the  same 
affected  the  boundary  line  between  district 
111  and  district  88  and  between  district  111 
and  district  99. 

It  Is  dalmed  here  that  no  sufficient  appeal 
was  tak»i  from  the  vote  of  the  districts 
Just  mentioned  on  this  question  so  as  to  give 
the  county  superintendent  Jurisdiction  and 
authority  to  appoint  a  board  of  arbitrators, 
or  for  snch  board  to  act  and  make  a  finding, 
and  hence  that  such  proceeding  was  void. 
Such  petition  for  appeal  reads  as  follows: 

"We  hereby  appeal  from  the  decision  of  the 
districts  on  tiie  vote  for  change  of  boundary  as 
proposed  in  the  attached  notice  and  ask  that 
you  appoint  arbitrators  to  decide  the  question." 

The  qotlce  referred  to  In  this  application 
for  appeal  Is  filed  with  the  return  In  this 
case  C^To.  4,  supra),  and  Is,  as  stated,  one  of 
the  cc^ies  of  the  notice  of  the  annual  school 
election  posted  In  the  Rich'  Hill  district,  and 
shows  that  the  question  of  changing  the 
boundary  lines  would  be  there  submitted. 

So  far  as  the  question  now  before  us  is 
concerned,  there  is  nothing  to  show  how  any 
interested  districts  voted  on  this  question,  tf 
any  vote  was  taken.  In  the  appeal  and  pro- 
ceedings thereon  it  Is  shown  In  a  manner  that 
the  Bleb  Hill  district  voted  in  favor  of  a 
change  In  the  boundary  lines,  but  that  dis- 
trict was  only  Interested  (directly  at  least) 
in  the  boundary  line  between  It  and  the  new 
district,  and  not  in  the  change  now  In  con- 
troversy. So  also  district  112  Is  said  to  have 
voted  against  the  change,  but  It  likewise  was 
only  Interested  In  tbe  bonndary  between  it 
and  the  new  district  Neither  of  said  dis- 
tricts were  interested  in  or  affected  by  (ex- 
cept Indirectly  and  remotely)  any  change  of 
boundary  between  district  111  and  district  88 
or  between  district  111  and  district  99,  which 
alone  Is  in  controversy  here.  It  would  seem, 
therefore,  that  the  question  of  the  change  of 
boundary  lines  of  districts  Nos.  Ill,  112  and 
the  Rich  HUl  district  so  as  to  form  a  new 
district  from  parts  of  those  three  was  a  dis- 
tinct and  indepoideut  matter  from  diang- 
ing  the  bonndary  line  between  district  No. 
Ill  and  district  No.  88  or  between  district 
No.  Ill  and  district  No.  99,  and  the  two  prop- 
ositions certainly  might  have  been  voted  on  at 
different  times.  The  success  or  defeat  of  one 
did  not  necessarily  Involve  the  success  or  de- 
feat of  the  other. 

However  that  may  be,  the  appeal  and  pro- 
ceedings thereon  now  tai  controversy  In  no 
way  state  or  show  that  there  was  any  con- 
flicting vote  between,  or  in  tact  any  vote  at 
all,  by  the  districts,  or  any  ot  them,  interest- 
ed in  or  affected  by  the  change  of  boundary 
now  in  question.  It  may  be  that  all  three 
districts  interested  voted  against  such  change. 

[1 ,2]  In  a  case  in  most  resi>ects  similar  to 
this  (State  ex  reL  v.  Andrae,  216  Mo.  617, 
636,  116  S.  W.  561,  565)  the  Supreme  Court 
said: 

"The  petition  for  appeal  is  the  document  up- 
on which  the  superintendent  first  acta.    If  this 
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petition  ghowB  that  there  has  been  a  valid  elec- 
tion held  in  the  two  interested  districts  upon 
the  question  sabmitted,  and  that  one  district  vot- 
efd  in  favor  of  the  proposition  and  the  other 
against  it,  and  this  appeal  is  taken  witliln  five 
days,  then  the  supenntendent  acquires  juris- 
diction of  the  matter  and  can  act." 

From  what  is  further  said  In  that  case  as 
to  the  board  of  arbitrators  not  being  required 
to  ke^  any  record  of  its  proceedings  other 
than  Its  finding,  It  would  seem  that  when  It 
appears  by  the  appeal  that  a  vote  was  had 
in  the  districts  Interested,  resulting  in  a  con- 
flict as  to  whether  there  shall  be  a  change  in 
the  boundary  line,  then  the  presumption  of 
right  acting  and  the  performance  of  their 
duty  on  the  part  of  the  various  school  officers 
will  arise,  and  It  will  be  presumed  that  all 
necessary  and  proper  antecedent  steps  lead- 
ing up  to  the  vote  were  bad,  unless  the  con- 
trary is  shown.  The  petition  for  appeal 
must,  however,  show  a  submission  of  the 
question  of  changing  the  boundary  line  to 
the  districts  affected,  and  that  one  or  more 
of  such  districts  affected  voted  in  fttvor  of 
such  change,  and  one  or  more  against  such 
change.  This  is  Jurisdictional  and  is  lacking 
in  this  case.  In  School  Districts  v.  Tates, 
161  Mo.  App.  107,  115,  142  S.  W.  791,  793,  a 
certiorari  proceeding  against  the  board 'of 
arbitrators,  this  court  said: 

"The  Supreme  Court  in  the  case  of  State  ex 
reL  School  District  No.  1  v.  Andrae,  216  Mo. 
617,  116  S.  W.  561,  had  suhatantiaUy  the  same 
questions  as  are  involved  in  this  record  under 
consideration,  and  it  determined  that  the  peti- 
tion addressed  to  the  county  superintendent 
to  settle  the  dispute  over  the  formation  of  a 
new  school  district  should  show  authority  in 
him  and  the  board  of  arbitration  to  act,  and  if 
it  shows  that  there  has  been  a  valid  election 
held  in  the  interested  districts  upon  the  ques- 
tion submitted,  and  that  some  of  the  districts 
voted  against  the  proposition  and  others  for  it, 
and  that  an  appeal  was  taken  within  five  days, 
such  county  superintendent  acquires  Jurisdiction 
of  the  matter  and  can  act  *  •  •  The  gen- 
eral mle  of  law  is  that  after  a  tribunal  or 
officer  has  been  shown  to  have  once  acquired 
Jurisdiction,  bis  official  acts  under  such  juris- 
diction will  be  presumed  to  be  regular  and  in  the 
due  discharge  of  his  duty.  It  will  not  be  pre- 
sumed that  he  hod  jurisdiction  in  the  first  in- 
stance, but,  after  jurisdiction  is  shown,  then 
the  presumption  follows  in  favor  of  the  regular- 
ity of  his  proceedings." 

While  the  county  superintendent  certified 
that  the  papers  and  documents  mentioned  as 
accompanying  his  return  are  all  that  are  now 
on  file  in  his  ofllce  relative  to  the  ques- 
tion at  issue,  there  is  no  ground  for  saying 
or  supposing  that  any  such  paper,  document, 
or  record  has  been  lost  or  destroyed. 

[3]  Appellants  contend  that  since  a  board 
of  arbitration,  convened  to  settle  changes  of 
boundary  affecting  school  districts,  is  not  re- 
quired to  make  any  record  of  Its  proceedings 
other  than  its  finding,  and  that  such  finding 
is  transmitted  to  the  clerks  of  such  districts, 
certiorari  will  not  lie  against  the  members 
oompostng  such  board,  Indnslve  of  the  su- 


perintendent of  ac&oola,  because  of  a  lack  of 
lawful  cnstody  of  any  record  to  be  brought 
up  for  review.  Tbia  question  is  settled  ad- 
versely to  this  contention  by  the  Supreme 
Conrt  in  State  ez  reL  v.  Andrae,  supra,  where 
the  Supreme  Conrt  upheld  a  certidrari  pro- 
ceeding against  the  board  of  arbitrators  incla- 
sive  of  the  county  school  superintendent,  and 
determined  the  validity  of  the  proceeding  by 
considering  the  finding  of  such  board  of  arbi" 
trators,  the  petition  for  appeal  and  the  ac- 
companying papers  and  documents  showing 
Jurisdiction  or  a  lack  thereof  to  determine 
such  question.  That  certiorari  is  a  proper 
remedy  is  held  in  School  District  v.  Sims,  193 
Mo.  App.  480, 186  S.  W.  4,  where  it  is  said : 

"The  statute  contemplates  and  intends  that 
the  decision  rendered  by  the  tribunal  determin- 
ing these  issues  shall  be  final,  i.  e.,  not  subject 
to  review  on  appeal,  or  proceedings  in  error, 
and  certainly  not  subject  to  collateral  attack. 
It  could  be  reviewed  and  set  aside  on  certiorari, 
but  only  for-  a  lack,  or  excessive  erercise,  of 
jurisdiction  appearing  <»  the  face  <A  the  rec- 
ord." 

A  careful  reading  of  the  cases  of  School 
District  V.  Hodgln,  180  Mo.  70,  79  S.  W.  148: 
School  District  v.  Pace,  113  Mo.  App.  134,  87 
S.  W.  580,  and  School  Dlstricte  v.  Yates,  161 
Mo.  App.  107,  142  S.  W.  791,  discloses  no  con- 
flict on  this  point.  In  the  last-mentioned 
case  the  court  reiterates  that  the  only  record 
the  board  of  arbitration  Is  required  to  make 
is  its  finding,  but  In  that  case  and  the  other 
cases  the  court,  in  determining  whether  the 
proceedings  should  be  quashed  or  not,  did  con- 
sider, not  only  the  finding  of  the  board  of 
arbitrators,  but  the  papers  and  documents,  In- 
cluding the  petition  for  an  appeal  on  which 
rested  the  jurisdiction  of  such  inferior  til- 
bunaL 

[4]  The  present  controversy  does  not  in- 
volve the  corporate  existence  of  the  new 
school  district  formed  by  changing  the  bound- 
ary lines  of  other  districts  than  those  here  in- 
volved and  a  different  boundary  line  in  dis- 
trict No.  111.  I/eaving  out  of  sight  the  for- 
mation of  the  new  district  from  parts  of  old 
districts  as  not  involved  here,  the  question 
at  issue  involves  the  expansion  of  one  (dis- 
trict No.  Ill)  and  the  consequent  contraction 
of  other  school  districts  (Nos.  88  and  99).  It 
is  correctly  stated  in  State  ex  reL  v.  Birch, 
186  Mo.  205,  220,  85  S.  W.  361,  365 : 

"It  would  hardly  seem,  however,  that  an  at- 
tack on  the  mere  expansion  of  a  city  rises  to  th* 
gravity  of  an  attack  on  the  corporate  life  or  enr 
tity.  A  city  or  school  district,  shorn  of  its  im- 
proper expansion,  would  still  exist  in  its  original 
vigor,  in  its  original  siae  and  for  its  normal 
functions." 

Other  questions  are  discussed  in  the  briefs 
of  learned  counseL  but  what  we  have  said 
disposes  of  the  case,  and  the  judgment  will 
be  affirmed. 

KDBEETSON,  P.  J,  and  FABBINGTON, 
J.,  concur. 
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STATE)  T.  BBXTON.    (No.  19^.) 

(Springfield  Court  of  Appeals.    Miasoutl    Not. 

aO,  1918.) 

1.  CBnoNAi,  Law  ^s»10S8(9>— ApPKAii— Bm- 

OBD. 

A  motion  to  dismiaa  an  appeal  from  a  oon- 
viction  in  a  justice  coart,  together  with  the 
raling  thereon,  can  be  made  a  part  of  the  rec- 
ord only  hy  bill  of  exceptions,  and  when  not 
80  included  in  the  record  the  matter  cannot  be 
reviewed  by  an  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Cent.  Di«.  H  2676,  2780;  Dec.  Di«.  «=> 
1088(6).] 

2.  CBnniTAi.    L.AW    «=92eO<4)— AfFEAi.   rsoif 

JT7ST1CE    OOUBT— AFTMAVIT. 

Under  Rev.  St.  1909,  {  COOl,  relatinf  to 
appeals  from  justice  court,  an  affidavit  for  an 
appeal  from  a  conTiction  in  justice  court  must 
be  signed  by  accused,  and  it  la  not  enough  that 
it  is  signed  by  his  attorney. 

[Sid.  Note. — ^For  other  cases,  see  Criminal 
Law,  Ont.  Dig.  H  56&-fin,  673-S75,  577;  Dec. 
Die.  «s>260(4).] 

Appeal  from  Circuit  CJourt,  Howell  0>iid> 
tr;    W.  N.  Evans,  Jndge. 

Grant  Sexton  was  convicted  of  violating 
the  local  option  law,  and,  his  appeal  to  the 
circuit  court  being  dismissed,  he  appeals. 
Affirmed. 

FAEBINGTON,  J.  Appellant  was  convict- 
ed in  a  Justice  court  on  an  information  charg- 
ing a  violation  of  the  local  option  law.  He 
undertook  to  perfect  an  appeal  to  the  circuit 
court.  The  prosecuting  attorney  filed  a  mo- 
tion in  the  circuit  court  to  dismiss  the  ap- 
peal oa  the  ground  that  no  affidavit  for  ap- 
peal as  required  by  law  was  made.  This 
motion  was  by  the  court  sustained,  and  an 
order  was  made  remanding  the  accused  to 
the  Justice  for  execution  of  the  Judgment 

[1,2]  We  are  precluded  from  going  Into 
the  question  of  the  correctness  of  that  ruling 
by  the  defendant's  neglect  to  except  to  the 
action  of  the  court  Indeed,  there  Is  no  bill 
of  exceptions  before  us,  and,  of  course,  no 
motion  for  a  new  trial.  The  case,  being  in 
this  condition.  Is  ruled  by  numerous  decisions 
In  this  state  like  that  of  Sllberberg  v.  Olten- 
steln,  168  Mo.  App.  399,  ISl  S.  W.  963,  where- 
in it  is  said  that  motions  are  no  part  of  the 
record  proper  but  are  matters  of  exception 
which  themselves,  together  with  an  exception 
to  the  milng  of  the  court  thereon,  must  be 
preserved  In  a  bill  of  exceptions  in  order  to 
have  the  ruling  on  such  motions  reviewed  on 
appeal.  We  notice  by  recitals  in  the  Judg- 
ment entered  by  the  circuit  court  dismissing 
the  appeal  from  the  justice  that  the  reason 
for  dismissal  was  that  the  affidavit  for  ap- 
peal filed  In  the  Justice  court  was  signed  by 
defendant's  attorney  and  not  by  the  de- 
fendant Section  5001,  B.  S.  1909,  clearly 
requires  that  a  defendant  himself  sign  the 
affidavit  for  an  appeal  in  such  cases  and  that 
no  one  else  can  do  so  for  him.  A  ruling  to 
that  effect  was  announced  in  State  v.  Meed, 


124  Ma  App.  418,  101  8.  W.  714,  when  the 
statute  above  mentioned  was  section  2782, 
B.  S.  1899. 
The  Judgment  Is  affirmed. 

BOBEOEtTaOM.  P.  J.,   and  STCBGIS,  J., 
ooncnr. 


EtABOFF  T.  HUBST.    (Na  11702.) 

(Kansas  Cilty  Court  of  Appeals.    MIssourL    Nov. 
6, 1916.) 

1.  Bills  aitd  Notes  «=3489(1)— AcnoR— Bti- 

DBITOK— PaTMKNT. 

In  an  administrator's  action  upon  a  note 
which  defendant  had  executed  and  deliTercd  to 
his  mother,  the  Intestate,  where  the  pleadings 
raised  the  issue  of  payment,  evidence  to  show  that 
defendant  paid  his  mother's  bills  out  of  funds  he 
received  for  her  account  as  agent,  and  not  out  of 
bis  own  means,  was  admissible. 

[Ed.  Note. — For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  t  1587;  Dec.  Dig.  <8=>489(l).l 

2.  FsiNCtPAL  AND  AOBRT  «=S>62(1)— LlABIUTT 
or  AOENT. 

In  such  suit  defendant  as  the  agent  of  the 
intestate,  was  chargeable  only  with  the  value  of 
the  crops  and  their  proceeds  belonging  to  her 
which  he  received  and  used. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §{  99,  100,  102,  103;  Dec. 
Dig.  <e=>62(l).] 

3.  Bills  and  Notes  ($=»489(1)  —  Payment  — 
Evidence. 

In  an  administrator's  action  on  a  note  pay- 
able to  his  intestate,  where  the  maker  pleaded 
payment  out  of  his  own  funds,  and,  as  intes- 
tate's agent  had  rented  parts  of  her  farm  on 
shares,  and  where  the  evidence  as  to  the  value  of 
the  crops  received  by  him  was  not  sufficiently 
definite  to  show  the  value  of  the  property  he  re- 
ceived or  that  it  equalled  or  exceeded  his  ex- 
penditures, or  the  cash  rental  value  of  the  farm, 
evidence  of  cash  rental  value  was  improperly 
admitted;  he  being  liable  only  for  the  value  of 
the  crops. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  (  1687 ;  Dec.  Dig.  «=>489(l).l 

Appeal  from  Circuit  Court,  Harrison  (boun- 
ty ;  Geo.  W.  Wanamaker,  Judge. 

"Not  to  be  officially  published. 

Action  by  Wm.  Haroff,  administrator, 
against  Blley  Hurst  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
cause  remanded. 

Bandall  Wilson  and  J.  0.  Wilson,  both  of 
Bethany,  for  appellant  0.  W.  Curry,  of 
Eaglevllle,  and  Barlow,  Barlow  &  Kautz,  of 
Bethany,  for  respondent 

JOHNSON,  J.  As  administrator  of  the  es- 
tate of  Susan  Hurst,  deceased,  who  died  at 
her  home  In  Harrison  county  March  6,  1911, 
plaintiff  brought  this  suit  against  defendant 
in  the  circuit  court  of  Harrison  county  upon 
a  promissory  note  for  $600,  which  defendant 
executed  and  delivered  to  his  mother,  Susan 
Hurst,  on  October  22,  1910.  The  note  bore 
interest  from  date  at  6  per  cent,  per  annum, 
and  provided  for  the  payment  by  the  maker 
of  the  reasonable  costs  of  collection,  Includ- 
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Ing  tMbmey  teen.  Defienda&t,  as  tbe  execu- 
tor of  tbe  estate  of  bis  father,  who  died  In 
September,  1908,  made  hla  final  settlement  at 
the  time  of  the  execution  of  the  note.  He 
owed  bis  mother  $550,  due  to  her  from  the 
estate  which  he  paid. by  giving  his  check  for 
$50  and  the  note  for  $500.  His  mother  con- 
tinued living  on  the  homestead  farm  after 
the  death  of  her  husband,  and  during  the 
years  1909  and  1910  she  rented  tillable  por- 
tions of  the  farm  to  tenants  for  crop  rentals. 
Defendiint,  who  lived  on  a  farm  a  half  mile 
from  his  motl^er's,  acted  as  her  agent  In  rent- 
ing her  land,  and  there  Is  evidence  tending 
to  show  that  he  collected  proceeds  of  sales 
of  her  share  of  the  crops  for  the  years  1909 
and  1910  and  deposited  them  In  bank  to  his 
own  credit.  He  checked  on  his  own  acconnt 
to  pay  her  expenditures  Incurred  for  neces- 
saries and  In  the  management  of  the  farm, 
and  the  evidence  of  plaintiff  Is  to  the  effect 
that  all  of  such  disbursements  made  before 
ber  last  Illness  were  covered  by  proceeds  he 
received  from  her  share  of  the  crops. 

On  the  other  hand,  defendant  alleged  In 
his  answer  and  counterclaim,  and  Introduced 
evidence  to  support  his  claim,  that  the  ex- 
penditures he  bad  made  for  his  mother  dur- 
ing tbe  years  1909  and  1910  were  paid  out 
of  bis  own  funds,  and  were  sufficient  to  pay 
tbe  note  in  full.  Further  he  alleged  that  his 
services  In  attending  to  his  mother's  business 
and  managing  her  farm  were  of  tbe  reason- 
able value  of  $100  per  year,  and  he  prayed 
judgment  in  bis  counterdalm  against  tbe  es- 
tate In  the  sum  of  $200. 

The  jury  returned  a  verdict  against  de- 
fendant on  the  note  for  $669.50,  the  sum  of 
the  principal  and  accrued  Interest,  together 
with  an  allowance  of  $60  for  attorney  fees. 
On  the  counterclaim  the  jury  allowed  defend- 
ant $110.36  on  acconnt  of  "checks  given  after 
October  22,  1910,"  and  further  allowed  him 
$100  "for  business  services  rendered."  Judg- 
ment was  rendered  for  plaintiff  pursuant  to 
this  verdict  In  the  sum  of  $459.14,  and,  fol- 
lowing tbe  overruling  of  bis  motions  for  a 
new  trial  and  in  arrest  of  Judgment,  defend- 
ant appealed. 

[1]  The  first  point  urged  for  a  reversal  of 
the  judgment  is  error  of  the  court  In  admit- 
ting evidence  of  tbe  cash  rental  value  of  tbe 
homestead  farm  for  tbe  years  1909  and  1910. 
Over  the  objection  of  defendant  witnesses 
were  allowed  to  testify  that  the  farm  which 
consisted  of  120  acres  had  a  cash  rental  val- 
UQ  of  $2.50  to  $3  per  acre  per  annum. 

We  do  not  share  the  view  of  counsel  tor 
defendant  that,  nnder.the  pleadings,  evidence 
that  defendant  received  rentals  from  the 
farm  for  the  account  of  his  mother  and  as 
her  agent  was  inadmissible.  The  answer  in 
legal  substance  was  a  plea  of  payment  of  tbe 
note;  such  payment  having  been  made  by 
checks  drawn  by  defendant  on  his  own  bank 
account,  and  therefore  on  bis  own  funds,  in 


payment  of  bi»  tnother'a  bOla  wbldi  she  in- 
curred after  the  dtetb  of  ber  bdsband.  The 
reply  in  tbe  form  of  a  general  denial  put  in 
issue  this  plea  of  payment  and  evidence 
tending  to  show  that  defendant  paid  bis 
mother's  bUls  out  of  funds  he  received  tor 
her  account,  and  not  out  of  his  own  means, 
was  pertinent  to  this  issue,  since  it  was  in 
direct  contradiction  of  his  evidence  and  in 
disproof  of  the  controverted  allegations  in 
his  answer  of  an  affirmative  defense  of  pay- 
ment Cunningham  v.  Boush,  157  Mo.  S36k 
57  S.  W.  768;  Oreenway  v.  James,  34  Mo. 
32& 

[2,  S]  But  the  proof  of  plaintUC  was  that 
portions  of  the  farm  were  rented  for  a  share 
of  the  crops,  and  not  for  a  cash  rental  De- 
fendant as  the  agent  of  bis  mother  Is  charge- 
able only  with  the  value  of  crops  and  their 
proceeds  belonging  to  her  which  be  received 
and  used.  The  two  years  in  question  were 
poor  crop  years,  the  evidence  relating  to  tbe 
quantity  and  value  of  tbe  crops  received  by 
defendant  is  not  sufficiently  definite  to  show 
the  exact  value  of  the  property  be  received ; 
that  such  value  exceeded  or  even  equalled 
tbe  sum  of  his  expenditures  for  his  mother, 
nor  that  it  equalled  the  cash  rental  value  of 
the  whole  farm.  In  such  state  of  proof,  evi- 
dence of  cash  rental  value  not  only  was  Ir- 
relevant to  the  issues  made  by  the  pleadings 
and  proof,  but  was  misleading  and  confusing. 
The  jury,  unable  to  make  an  accurate  esti- 
mate of  tbe  quantity  and  value  of  the  crops 
defendant  received,  may  have  charged  bim 
with  tbe  cash  rental  value  of  the  farm,  and 
thereby  imposed  a  greater  burden  upon  blm 
than  he  should  bear,  since,  as  we  have  said, 
be  should  be  charged  only  with  tbe  value  of 
the  crops  he  actually  received. 

Other  points  made  by  defendant  are  found 
to  be  without  merit,  but  for  the  error  noted 
the  judgment  is  reversed,  and  the  cause  re- 
manded.   All  concur. 


BmOB  et  sL  V.  HINBa    (No.  121110 

(Kansas   City    Court   of   Appeals.      HiaaouL 
Nov.  6,  1916.) 

1.  ANIMAI.B   «=»S3— DiSKASED   HOGS— DISPOS- 
ING or  Cabcassks. 

Under  Bev.  St.  1909,  f  4868,  as  amended  by 
Laws  1913,  p.  222.  providing  that  the  owners 
of  swine  that  die  of  disease  snail  diBiKxse  of  the 
carcasses  within  24  hours  by  burning  them  on 
tbe  premises,  and  denouncing  disobedience  as  a 
misdemeanor,  where  defendant  violated  the  stat- 
ute, and  thereby  infected  his  neighbors'  hogs, 
such  neighbors  conld  recover  damages,  irrespec- 
tive of  any  negligence  on  defendant's  part 

[EJd.    Note.— For   other  coses,    sei    _ 
Cent.  Dig.  tl  83-92;   Dec  Dig.  •S=>33.] 

2.  Animau  4=»33— Dibbaskd  Hooa— Duvino 
OH  Public  Highway— STATtme. 

Under  Iaws  1918,  p.  223,  providing  that  no 
person  shall  drive  on  foot  any  diseased  swine, 
known  to  have  any  contagions  or  infections  dis- 
ease or  hoe  cholera,  upon  or  along  any  public 
highway,  defendant,  who  violated  the  statute. 
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and  iaCected  UK  ntiehboni'  hogt,  «u  liabla  to 
th*  nwghbon,  irrespective  of  any  negligence  on 
his  part. 

[E!d.  Note.— For  other  caves,  see  Animals. 
Gent.  Dig.  H  83-92;    Dec.  Dig.  <8=»33.] 

8.  AwniAM  «=»3S— SrsPLUBAQi"— AVEBMKirr 

OF  Neguoxnob. 
In  an  action  for  dama^  to  plaintiffs  bj  in- 
fecting their  hogs  with  disease  bj  defendant's 
failure  to  bum  the  carcasses  of  his  hogs,  dead 
of  disease,  or  for  having  driven  diseased  hogs  on 
the  public  highway,  both  in  violation  of  ata> 
utes,  so  that  plaintiffs  were  entitled  to  recover, 
iireapective  of  any  negligence  on  defendant's 
part,  the  averment  of  neghgence  in  the  petition 
shoold  be  ignored  in  the  instructions  as  mere 
surplusage. 

[Ei.  Note.— For  other  cases,  see  Animala, 
Cent.  Dig.  {{  83-82;   Dec.  Dig.  «=»83.] 

4.  AioKuxa  «s>83— iRRoiiNO  Hooft— Nxou- 

OEKOK. 

In  an  action  for  damages  for  defendant's 
having  negligently  allowed  his  diseased  hogs  to 
stray  to  plaintiffs'  premises,   or  having  negli- 

gently  carried  the  disease  on  his  shoes  or  doth- 
ig  onto  plaintiffs'  premises,  thereby  infecting 
th^  hogs,  it  was  proper  to  require  the  jury  to 
predicate  a  verdict  for  plaintiffs  only  on  finding 
that  defendant  had  been  negligent— an  essential 
element  of  the  wrong. 

(Ed.  Note.— For  other  cases,  see  Animals. 
Cent  Dig.  H  83-92;  Dec.  Dig.  «=»38.] 

5.  Tbiai.  «=»238(8)  — iHSTBUcnoHB  — Bk»«b. 

KNCB  TO    PLBADINOS   AND    OtSXB   INBTBUO- 
TIORS. 

In  an  action  for  damages  by  infecting  plain- 
tiffs' hogs  with  disease,  where  the  petition  classi- 
fied as  negligence  violationa  of  statute  on  de- 
fendant's part,  while  plaintiffs'  instructions, 
corrected  such  improper  description  and  prop- 
erly distinguished  the  different  torts  submitted, 
defendant's  instructions,  assuming;  to  cover  the 
whole  case  and  to  direct  a  verdict  for  defend- 
ant, speciflcally  restricting  plaintifb'  right  to 
recover  to  finding  that  plaintitb'  hogs  became 
infected  through  the  careless  and  negligent  acts 
of  defendant  "as  charged  in  the  petition  and 
defined  in  the  instmctiona,"  were  improper  as 
equivalent  to  a  perempto^  charge  not  to  find 
for  plaintiffs  on  dther  of  the  torts,  of  which 
negligence  was  not  an  element. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  629;   Dec.  Dig.  «8=»233(3).] 

Appeal  from  Circuit  Court,  Adair  County; 
C.  D.  Stewart,  Judge. 

"Not  to  be  officially  published." 

Suit  by  M.  L.  Ridge  and  Effle  I.  Ridge 
against  James  Hlnea.  From  a  Judgment  for 
defendant,  plaintiff^  appeal.  Judgment  re- 
versed, and  cause  remanded. 

CampbeU  &  Ellison  and  Hlgbee  &  Mills,  all 
of  Klrksvllle,  for  appellantB.  Cooley  &  Mur- 
lell  and  Weatherby  &  Frank,  all  of  Klrks- 
Tllle,  for  respondent. 

JOHNSON,  J.  Tlils  Is  a  suit  for  damages 
resulting  from  the  Infection  of  plaintiffs' 
bogs  with  an  Infectious  and  contagious  dis- 
ease, whidi  infection,  the  petition  alleges, 
was  caused  by  wrongful  conduct  of  defend- 
ant. The  parties  are  neighboring  farmers 
In  Adair  county,  and  the  lot  where  plalntifls 
k^  their  hogs  abutted  npon  a  public  high- 
way. 

The  first  count  of  the  petition  seeks  the 
recovery  of  damages  for  the  infection  and 


oonaeqasDt  lojniy  to  68  head  of  hogs,  and 
cbarcea  that  sooh  injury  was  caused  by  the 
transmission  of  the  disease  from  afflicted  bogs 
owned  by  defendant,  who,  with  knowledge 
of  the  nature  of  the  disease,  was  guilty  of 
the  f(rilowlng  tortious  acts: 

First,  "negligently,  carelessly,  snd  unlawful- 
ly" peimitting  the  carcasses  of  btm  which  died 
of  the  disease  on  January  24,  1914,  to  remain 
on  his  premises,  where  they  died,  until  Febru- 
ary 14,  1914,  "without  burning  or  otherwise  dis- 
posing thereof :  second,  "that  on  or  about  Jan- 
uary 24, 1914,  defendant  negligently,  carelessly, 
and  unlawftilly  drove  his  said  hogs,  which  he 
knew  to  be  so  diseased,  along  and  upon  the  pub- 
lic highway,  and  negligently,  carelessly,  and  un- 
lawfullv  turned  a  number  of  said  hogs  •  •  « 
npon  the  public  highway  leading  to  plaintiffs' 
•  •  •  hog  lot" :  and,  third,  that  on  January 
26,  1914,  "while  defendant  had  upon  his  cloth- 
ing and  on  his  shoes  the  germs  of  said  con- 
tagious and  infectious  disease,  he  carelessly  and 
negligently  came  upon  and  into  plaintiffs  said 
hog  lot  and  among  plaintiffs'  said  hogs." 

The  becond  count  alleges  that  plaintiffs' 
hog  lot  and  stable  became  so  contaminated 
by  the  disease  that  plaintiffs  cannot  keep 
hogs  on  the  premises,  and  prays  for  the  re- 
covery of  damages  for  that  Injary.  The  an- 
swer is  a  general  denlaL  A  trial  of  the  is- 
sues resulted  In  a  verdict  and  Judgment  for 
defendant,  and  plalntUf  appealed. 

The  errors  assigned  relate  to  the  ruUngs  of 
the  trial  court  on  the  instructions,  and,  pur- 
suant to  rule  8  of  this  court,  the  evidence 
Introduced  at  the  trial  was  not  embodied  in 
the  bill  of  exceptions,  which  merely  recites 
that: 

"PlaintifEs  offered  and  Introduced  evidence 
tending  to  prove  the  allegations  contained  in 
their  petition,  and  thereupon  the  defendant  in- 
troduced evidence  tending  to  prove  the  allega- 
tions contained  in  his  answer.'* 

[1-3]  Giving  effect  to  rule  8,  the  object  of 
which  Is  to  shorten  the  labors  of  the  court 
and  to  lessen  the  expense  to  litigants  by  per- 
mitting the  appellant  to  omit  matter  from 
the  record  which  Is  not  essential  to  a  prop- 
er understanding  of  the  points  the  appellant 
would  have  reviewed  In  the  appellate  court, 
we  shall  assume  that  the  evidence  Introduced 
by  plaintiff  tended  to  prove  each  and  all  of 
the  three  tortious  acts  alleged  in  the  peti- 
tion, and  to  support  a  reasonable  inference 
that  one  or  more  or  all  of  them  were  the 
proximate  cause  of  the  injury  to  plaintiffs' 
hogs.  It  will  be  observed  that  the  petition 
characterlEed  each  of  said  acts  as  "negligent, 
careless,  and  wrongful,"  but  in  the  Instruc- 
tions given  at  the  request  of  plaintiff  sudt 
diaracterlsatlon  was  omitted  with  reference 
to  the  first  two,  and  the  Jury  were  author- 
ized to  return  a  verdict  for  plaintiffs  on  the 
hypothesis  that  defendant  was  guilty  of  an 
actionable  wrong  if  he  failed  for  more  than 
24  hours  to  bum  the  carcasses  of  hogs  which 
he  knew  had  died  on  bis  premises  of  an  In- 
fectious or  contagious  disease,  or  If,  with 
knowledge  that  they  were  afflicted  with  such 
disease,  he  drove  his  hogs  on  the  public  high- 
way, and  by  either  or  both  of  said  acts  caus- 
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«d  plalnturs*  hogs  to  become  Infected.  Such 
Instmction  was  proper,  since  negligence  was 
not  an  essential  Ingredient  to  a  canse  based 
on  eitber  of  such  wrongs. 

Section  4868,  Rev.  Stat  1909,  as  amended 
In  1913  (see  Laws  1913,  p.  222),  provides 
that  "the  owners  of  swine  that  die  of  any 
disease  shall  dispose  of  the  carcasses  within 
twenty-four  hours  after  they  die,  by  com- 
pletely burning  np<ni  the  premises  where  they 
have  died,"  etc.,  and  denounces  disobedience 
of  this  law  as  a  misdemeanor.  And  In  a  new 
statute  the  Legislature  of  1918  (see  Lews, 
p.  223)  provided  that  "no  person  shall  drive 
on  foot,  any  diseased  swine,  known  to  have 
any  contagious  or  infectious  disease,  or  di- 
sease commonly  called  hog  cholera,  upon  or 
along  any  public  highway,"  etc.  If,  as  the 
proof  of  plaintiffs  tends  to  show,  defendant 
was  guilty  of  violating  both  of  these  statutes, 
and  by  one  or  both  of  such  wrongs  Injured 
his  neighbor,  any  question  of  negligence 
would  be  entirely  immaterial  to  plaintiffs' 
right  to  recover  damages  for  such  an  Injury, 
and  the  averment  of  negligence  in  the  peti- 
tion should  l>e  ignored,  as  it  was  in  plaintiffs' 
Instructions,  as  mere  surplusage.  If  plain- 
tiffs' cause  6f  action  proceeding  from  such 
torts  were  grounded  In  negligence,  plaintiffs 
would  be  held  to  a  recovery  only  upon  proof 
and  submission  to  the  Jury  of  the  precise  neg- 
ligence pleaded,  but  the  rule  is  well  settled 
that  In  an  action  ex  delicto,  where  the  real 
cause  is  not  negligence,  but  a  different  tort 
of  which  negligence  may  be  an  Ingredient, 
but  is  not  an  essential  element,  the  averment 
of  negligence  should  be  regarded  as  Imma- 
terial, and  the  pleader  should  not  be  held  to 
proof  of  that  which  forms  no  essential  part 
of  his  cause  of  action.  Hoffman  v.  Walsh, 
117  Mo.  App.  loc.  dt.  287,  93  S.  W.  853;  Scal- 
pino  V.  Smith,  164  Mo.  App.  loc.  cit.  633,  135 
S.  W.  1000. 

[4]  Further,  the  instructions  of  plaintiff 
submitted  to  the  Jury  the  Issues  of  whether 
or  not  defendant  negligently  allowed  any  of 
his  hogs  to  stray  to  plaintiffs'  premises,  or 
negligently  carried  the  disease  on  his  shoes 
or  clothing  to  plaintiffs'  premises  and  there- 
by Infected  their  hogs.  Of  such  wraaga  neg- 
ligence would  be  an  essential  element,  and 
It  was  proper  for  the  Instructions  to  require 
the  Jury  to  predicate  a  verdict  upon  such 
cause  only  upon  the  finding  from  the  evidence 
that  defendant  had  been  negligent  in  allow- 
ing his  hogs  to  stray  to  plaintiffs'  premises, 
or  in  carrying  the  disease  thereto  on  his 
own  pers<Hi.  It  thus  appears  that  the  Jury 
were  pr<^)erly  allowed  to  return  a  verdict  for 
plaintiffs  for  wrongful  acts  of  which  neg- 
ligence was  not  an  essential  ingredient,  as 
well  as  for  wrongful  acts  of  which  It  was. 

[6]  In  two  of  the  Instructions  given  at 
the  request  of  defendant  (7  and  8)  which  as- 
sumed to  cover  the  whole  case  and  to  direct 
a  verdict  for  defendant,  the  right  of  plain-, 


tiffs  to  recover  was  specifically  restricted  to 
the  finding  from  "the  greater  weight  of  the 
credible  evidence"  that  plaintiffs'  hogs  "!»- 
came  so  infected  through  the  careless  and 
negligent  aots  of  defendant  as  charged  In 
the  petition  and  defined  In  the  instructions 
given  you  by  the  court." 

The  practice  of  referring  the  Juty  to  the 
pleadings  for  the  Issues  has  always  been 
frowned  upon  and  treated  as  reversible  er- 
ror whenever  such  reference  reasonably 
could  be  thought  to  have  misled  the  Jury. 
Butcher  v.  Death,  15  Mo.  271;  Bank  v.  Dow- 
ler,  163  Mo.  App.  loc.  dt  68,  145  8.  W.  843; 
Bean  v.  Lucht,  166  Mo.  App.  lot  dt  183, 
145  S.  W.  1171 ;  Slnnamon  v.  Moore,  161  Mo. 
App.  168,  142  S.  W.  494;  7affi  T.  BaUroad. 
205  Bio.  450,  108  S.  W.  1026. 

In  the  Instructions  of  defendant  under  con- 
sideration the  reference  to  the  pleadings  and 
the  other  instructions  was  highly  misleading 
and  confusing,  since  the  petition  classified  as 
negligent,  torts  of  which  negligence  was  not 
an  element,  while  the  Instructions  referred 
to  corrected  such  Improper  description  and 
properly  defined  and  distinguished  the  dif- 
ferent torts  submitted.  Consequently  the  di- 
rection in  the  instructions  requiring  the  Jury 
to  find  that  plaintiffs'  hogs  had  become  In- 
fected through  the  careless  and  negligent  acta 
of  defendant  "as  defined  In  the  Instructions" 
was  equivalent  to  a  peremptOTy  diarge  not 
to  find  for  plaintiffs  on  either  of  the  first 
two  torts  defined  in  their  Instruction,  since, 
as  we  have  eihown,  negligence  was  not  an  de- 
ment of  either  of  those  torts.  The  error  In 
such  a  charge  and  the  Irrecondlable  conflict 
It  raised  with  plaintiffs'  Instruction  are  ap- 
parent and  must  be  held  to  have  misled  and 
influenced  the  Jury  to  the  Injury  of  plaintiffs. 

The  Judgment  Is  reversed,  and  the  canse  re- 
manded.   All  concur. 


WESTMl  T.  WESTBB'S  BJSTATHl 
(Mo.  11983.) 

(Kansas    City    Court   of    Appeals.'     IfissonrL 
Nov.  6.  1916.) 

1.  LntiTATiON  OP  Actions  <S=>197(4)— Anias- 
siONS— Payment— iNDOBssaacNT. 

A  prima  facie  case  is  made  by  showing  that 
a  credit  was  indorsed  on  a  note  by  the  holder 
before  it  is  barred  by  the  statute,  for  then  it  is 
against  his  interest  to  do  so,  and  it  will  be  pre- 
sumed that  the  payor  made  the  payment 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions^  Cent  Dig.  fi  726;  Dec.  Dig.  <S=> 
197(4),] 

2.  I/iuiTAnoK  OF  Actions  «=>197(4)  —  Bvi- 
OKNOB— Pathknt— Indobsement  ArrxB  Bab. 

A  payment  indorsed  upon  a  note  by  the 
holder  after  it  has  liecome  barred,  is  not  evi- 
dence of  payment  unless  supplemented  by  evi- 
deoce  that-  the  payor  authorized  it  for  then  It 
is  to  ^e  IntN'est  of  the  holder  to  assert  the 
payment. 

[Ed.  Note.— For  other  cases,  see  Limitation  ot 
Actions,  Cent  Dig.  i  726;  Dec.  Dig.  «=>197(4).] 
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S.  Appkai.  akd  Bbrob  «=»10dl(l)— Vbbdiot— 

AxriBicAircB. 
Where   there   was   substantial  evidence  to 
support  the  verdict,  the  judgment  mart  be  af- 
firmed on  appeal. 

[Ed.  Note.— For  other  casee,  see  Appeal  and 
Error,  Gent.  Dig.  U  8928-3938 ;  Dec  Dig.  «=» 
lOOld.).] 

Appeal  from  Circuit  Court,  Gasa  County; 

A.  A.  Wbltflett,  Judge. 
"Not  to  be  offldaUy  published." 
Action  by  Nina  Wester  against  W.  B.  Wea- 

ter's  Estate.    Judgment  for  plaintiff,  and  tbe 

administrator  appeals.     Affirmed. 

J.  Allen  Prewltt,  of  Indei>endence,  and  J. 
S.  Brlerly,  of  Harrlsonvllle,  for  appellant. 
O.  B.  Chamberlain,  of  Pleasant  Hill,  and  L. 
M.  Grouch,  of  Harrlsonyllle,  for  respondent 

EliLISON,  P.  J.  Flalntlfl  presented  a  de- 
mand on  a  promissory  note  to  the  probate 
court  against  the  estate  of  her  deceased  son, 
W.  E.  Wester.  On  appeal  to  the  drcnit 
court  she  prevailed,  and  the  administrator 
has  appealed  to  this  court. 

[1,  2]  The  note  vraa  dated  the  6th  day  at 
March,  1901,  and  was  for  the  sum  of  (450, 
with  6  per  cent  compound  Interest  It  was 
alleged  to  be  lost  or  destroyed.  The  claim 
was  not  presented  to  the  probate  court  nntU 
April,  1914,  and  hence  the  ten  year  limitation 
period  had  run  against  It,  unless  It  was  sav- 
ed by  payments  plaintiff  alleges  were  made 
before  that  period  had  expired.  The  claim 
was  first  presented  without  setting;  out  the 
credits,  but  an  amended  claim  was  filed,  In 
which  they  were  set  out  with  dates  when 
made.  These  credits  were  really  allowed  on 
the  first  dalm,  since  there  was  only  97  cents 
difference  between  them.  The  law  Is  that 
a  prima  fade  case  Is  made  by  showing  that 
a  credit  was  indorsed  on  a  note  by  the  hold- 
er before  it  is  barred  by  the  statute;  for 
then  It  Is  against  his  Interest  to  do  so,  and 
it  wUl  be  presumed  that  the  payor  made  the 
payment.  Haver  v.  Schwyhart,  39  Mo.  App. 
803;  s.  c,  48  Mo.  App.  60.  If  the  payment 
Is  hudorsed  on  the  note  by  the  holder  after 
it  has  become  barred.  It  will  not  be  evldenee 
of  payment  unless  snjjplemented  by  evidence 
that  the  payor  authorized  It,  for  then  It  Is 
to  tbe  Interest  of  the  holder  to  assert  the 
payment  Loewer  v.  Haug,  20  Mo.  App.  163. 
This  question  has  been  recently  discussed 
and  decided  by  the  Springfield  Court  of  Ap- 
peals, in  opinions  by  Judge  Stnrgls  in  Berry- 
man  V.  Becker,  178  Mo.' App.  346,  355,  158 
S.  W.  890;  Bay  v.  McConneU,  179  Mo.  App. 
400,  165  S.  W.  894. 

In  this  case  there  was  abundant  evidence 
tending  to  ahow  that  deceased  made  a  pay- 
ment on  the  20tfa  of  September,  1906,  of  $10, 
tbe  limitation  not  then  having  expired,  and 
tbat  It  was  Indorsed  on  tbe  note  by  plaintiff. 
The  credit  was  seen  by  competent  witnesses 
before  tbe  destruction  of  the  note.  This  of 
Itself  was  soffldent  under  tbe  cases  afore- 


said. But  there  was  evidence  of  several  otli- 
er  payments  since  tbe  first. 

The  evidence  In  plalntUTs  behalf.  If  be- 
lieved, undoubtedly  showed  that  deceased  ex- 
ecuted the  note  to  plaintiff;  and  we  think 
that  it  was  also  amply  sufficient  -to  slTow 
that  It  was  lost  or  destroyed,  perhaps  by 
niice.  Mutilated  pieces  were  found  with  such 
Indlcatlont 

[S]  We  find  no  error  In  the  Instructions, 
and  can  do  no  less  than  affirm  the  Judgment 
The  mistake  we  think  defendant  has  made 
In  tbe  case  Is  In  not  allowing  proper  effect 
to  the  verdict  Our  attention  Is  called  to 
the  fact  that  plaintiff  and  deceased  .wero 
mother  and  son,  the  latten  being  always  able 
to  pay  bis  debts,  and  to  tbe  unreasonable  ap- 
pearance of  a  claim  that  be  could  have  been 
in  debt  to  her.  These  are  not  questions  for 
an  appellate  court  The  jury  has  passed  on 
the  facts,  and,  there  being  substantial  evi- 
dence to  support  tfaie  verdict  tbe  Judgment 
must  be  affirmed.    All  concur. 


DODGE  V.  NEW  YORK  LIFB  INS.  CO. 
(Na  1876.) 

(Springfidd  Oonrt  of   Appeals.     iOmmuL 
Not.  20,  1916.) 

1.  iRsuBAiroB  <s=>302  —  NomouniTUJU) 

CLAUSB— CONSTTTUTIONALIR. 

Rev.  St  1899,  §  7897,  providing  that  after 
payment  of  three  annual  premiums  no  life  insur- 
ance policy  shall  be  forfeited  for  default  in  pre- 
miums, but  tbat  three-fourths  of  the  net  re- 
serve value  of  the  policy,  after  deducting  any 
Indebtedness  for  past-due  premiums,  shall  be 
used  in  the  purchase  of  temporary  or  extended 
insurance,  etc.,  is  constitutional. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  «bp302.] 

2.  iNSCBAnCE    4=9602  —  STATDTB—YXXATIOtrs 

Delay  in  PATMBNiv-GoNSTmrriONAUTT. 
Rev.  St  1909,  |  7068,  as  amended  by  Act 
March  30,  19U  (taws  1911,  p.  282).  providing 
that  insurance  companies  vexatioasly  refusing 
to  pay  losses  may  be  assessed  punitive  damages 
and  attorney's  feesi  are  constitutional. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1498;   Dec.  Dig.  <S=3602.] 

8.  iRsnsAifOB  <8c3»668(l>— AonoH  OR  Pouot 
—Question  of  Fact— Vexatiously  Ezrns- 
INO  TO  Pat  Loss— Evidence. 
In  action  on  a  life  jralicy,  whether  defend- 
ant has  vexatiooslr  refosed  to  pay  tbe  loss,  enti- 
tling p>«inriff  to  the  penalty  anthorized  for  such 
refusal  by  Rev.  St  1900,  i  7068,  as  amended 
by  Act  March  80.  1911  (Laws  1911  p.  282),  is 
a  matter  of  fact  to  be  determined  by  the  trier 
of  the  facts  from  a  survey  of  all  the  facts  and 
circumstances  in  the  case. 

[Ed.   Note.— For  other  cases,   see  Insurance. 
Dec.  Dig.  <S=>668(1) J 

4.  iNsnaAKCE  «=>559(2)— Notice  and  Paooi 

OF  Loss— Waiver— Denial  or  Liability. 

In  an  action  upon  a  life  insurance  policy, 

where  insurer  denies  liability  upon  the  policy, 

the  fact  that  notice  of  claim  was  not  given  and 

proofs  of  death  furnished  within  90  days  after 

the  death  of  the  insured'  does  not  bar  recovery. 

{Ed.  Note. — For  other  cases,  see  Insurance, 

Cent  Dig.  SI  1391. 1892;  Dec.  Dig.  «=>569(2).j 
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6.  OoTJKTB  «=s>231(e)-J^UBi8DiCTioi»— Consti- 
tutional Questions. 
An  attack  upon  statutes  as  unconstitution- 
al does  not  raise  a  constitutional  question  ne- 
cessitating; transfer  of  the  cause  from  the  Court 
of  Appeals  to  the  Supreme  Court,  -where  the 
statutes  have  been  adjudged  constitutional  by 
the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  CouBts,  Cent. 
Dfg.  §658;   Dec  Dig.  ®=>231(e).] 

Appeal  from  Clrcalt  Court,  Phelps  County; 
L.  B.  Woodslde,  Judge. 

Action  by  Leo  F.  Dodge  against  the  New 
Tork  Life  Insurance  Company.  From  Judg- 
ment for  plalntUI,  defendant  appeals.  Af- 
firmed. 

Jones,  Hocker,  Sullivan  &  Angert,  and 
James  C.  Jones,  Jr.,  all  of  St  Louis,  and 
James  H.  Mcintosh,  of  New  Tork  City,  for 
appellant.  Lbrts  &  Breuer,  of  Rolla,  and 
James  J.  O'Donohoe,  of  St.  Louis,  for  re- 
spondent. 

FARRINGTON,  J.  The  defendant  com- 
pany appeals  from  a  Judgment  rendered 
against  it  in  a  suit  founded  on  a  policy  of 
life  Insurance  Issued  on  October  20,  1900, 
on  which  had  been  paid  seven  annual  pre- 
miums, after  which  the  premium  payments 
were  discontinued  by  the  assured. 

Under  the  nonforfeiture  laws  of  Missouri, 
after  deducting  loans  which  were  applied  to 
■  the  payment  of.  premiums  from  the  reserve, 
there  remained  a  balance  of  $275.79  with 
which  to  pay  a  single  premium  for  term 
insurance,  and  which  would  extend  the  policy 
for  a  length  of  time  sufficient  to  cover  the 
date  of  the  death  of  the  assured.  It  is  un- 
controverted  that,  If  merely  the  amount  bor- 
rowed from  the  company,  which  was  applied 
to  the  payment  of  premiums,  is  deducted 
from  the  reserve,  the  balance  would  pur- 
chase suffldent  extended  insurance  to  carry 
the  risk  beyond  the  date  of  the  death  of  the 
assured;  and  It  is  also  uncontroverted  that 
if  all  the  indebtedness,  not  only  that  which 
was  applied  to  the  payment  of  premiums, 
but  an  additional  amount,  were  deducted 
from  the  reserve,  there  would  not  have  been 
a  sufficient  amount  to  have  carried  the  policy 
in  force  up  to  the  date  of  the  death  of  the 
assured. 

[1]  It  is  argued  by  the  appellant  that  sec- 
tion 7897,  R.  S.  1899,  is  unconstitutional  and 
void.  This  contention  must  be  ruled  against 
the  appellant,  as  we  held  in  the  case  of  Mun 
V.  New  York  Ufe  Ins.  Co.,  181  S.  W.  606, 
that  the  constitutionality  of  this  statute  was 
no  longer  a  live  question,  the  same  having 
been  held  to  be  constitutional  in  the  case 
of  Burridge  v.  Insurance  Co.,  211  Mo.  158, 
loc.  cit.  180,  109  S.  W.  560,  and  other  cases 
cited  in  that  opinion. 

[2]  Appellant  raises  the  proposition  that 
section  7068,  R.  S.  1909,  authorizing  the 
imposition  of  damages  and  attorney  fees, 
and  the  act  of  March  30,  1911  (Laws  1911, 


p.  282),  are  nnconstltutional  and  void.  This 
contention  must  likewise  be  decided  against 
the  appellant  on  authority  of  Keller  v.  Home 
Life  Ins.  Co.,  198  Mo.  440,  95  S.  W.  903,  which 
held  that  the  section  complained  of  (then 
section  8012,  R.  S.  1899)  was  constltntlonaL 
See,  also.  Barber  v.  Hartford  Life  Ins.  Co. 
(Sup.)  187  S.  W.  867.  The  only  change  in  that 
section  that  has  been  made  was  made  in  1911 
(Laws  1911,  p.  282),  which  merely  added 
other  classes  of  Insurance  to  those  already 
named. 

[3]  It  is  further  contoaded  that  the  court 
erred  In  submitting  the  question  of  whether 
a  penalty  should  be  Imposed  for  vexatiously 
refusing  to  pay  the  loss,  because,  as  contend- 
ed by  appellant,  there  Is  no  evidence  Justify- 
ing such  submission.  As  to  whether  there 
was  a  vexatious  refusal  to  pay  has  been 
held  to  be  a  matter  of  fact  to  be  determined 
by  the  trier  of  the  facts ;  the  verdict  in  this 
particular  to  be  reached  by  a  survey  of  all 
the  facts  and  circumstances  in  the  case.  Up- 
on the  authority  of  Keller  v.  Home  Life  Ins. 
Co.,  198  Mo.  440,  loc.  cit  460,  95  S.  W.  903, 
Kellogg  V.  German-American  Ins.  Co.,  133 
Mo.  App.  loc.  cit  403,  113  S.  W.  663,  and 
Brown  v.  Railway  Passenger  Assurance  Co., 
45  Mo.  loc.  cit  227,  we  hold  that  the  court 
committed  no  error  in  this  regard. 

[4]  Lastly,  It  is  contended  by  appellant 
that  as  notice  of  the  claim  was  not  given 
and  proofs  of  death  were  not  furnished  it 
within  90  days  after  the  death  of  the  assur- 
ed, there  can  be  no  recovery.  This  questi(Hi, 
upon  evidence  to  the  same  effect  as  that 
contained  in  the  record  before  us  in  this  case, 
we  recently  decided  adversely  to  the  conten- 
tion of  the  appellant  Mun  v.  New  Tork  Life 
Ins.  Co.,  181  S.  W.  606. 

[I]  It  results  that  the  motion  to  transfer 
this  cause  to  the  Supreme  Court  of  this 
state  because  of  a  constitutional  question 
being  involved  must  be  overruled,  and  the 
Judgment  of  the  trial  court  affirmed. 


ROBERTSON,   P. 
concur. 


J.,   and   STURGIS,  J.. 


SCHROCK  V.  DUNCAN.    (No.  121730 

(Kansas  City  Court  of  Appeals.     Missouri. 

Nov.  6,  1816.) 

1.  Apfkal  and  Ebbob  «ssl010(l)— FmDni&— 

CONOLUSIVENESB. 

Where  a  case  was  tried  by  the  court  with- 
out a  jury  and  no  instructions  were  asked  by 
either  party,  the  Court  of  Appeals  must  sustain 
the  finding,  if  there  is  any  substantial  evidence 
under  any  theory  of  law  to  justify  it  in  so  doing. 
[£id.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3079-3981;  Dec.  Dig.  «=> 
1010(1).] 

2.  Vendob  and  Pubchabeb  «=»316(3)  —  Ac- 
tion FOB  PbICB— FINDINO — CONOLUBIVEMKaS 

— Paymbnx  of  Note. 
In  an  action  against  the  purchaser's  estate 
for  the  sum  of  $1,000,  which  the  plaintiff  claims 
was  not  put  in  the  purchaser's  note,  and  where 
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there  had  been  a  oonoeded  Indebtadneas  of  ^,000 
and  a  payment  of  $3,000  only,  held  on  the  evi- 
dence, that  the  Court  of  Appeals  could  not  say 
as  matter  of  law  that  the  trial  court  erred  in 
finding  that  the  $1,000  had  not  been  paid. 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  931;  Dec.  Dig.  <3=> 
315(3).] 

3.  LnnTATioN   of   Actiohs   *=»104(1)— Com- 

ICENCEMXNT  OF  ACTION— CONCEAIMENT—BK- 

TENSION. 

Under  Hbv.  St.  1900,  (  1889,  prescribing 
«  five-year  limitation  as  to  contracts,  obliga- 
tions, etc.,  and  section  1906,  providing  that  iC 
a  defendant  absconds  or  conceals  himself,  or 
by  any  improper  act  prevents  the  commence- 
ment of  an  action,  such  action  ma^  be  com- 
menced within  the  time  therein  limited,  after 
such  prevention  ceased,  it  is  a  creditor's  part  to 
know  what  is  due  him,  and  so  long  as  the  debtor 
does  not  deceive  him  or  conceal  from  him,  the 
statute  will  ran. 

[Ed.  Note.— For  other  cases,  see  Umitation 
of  Actions,  Cent  Dig.  S  HlX;  Dec  Dig.  «=> 
104(1).] 

4.  LUOTATIOIT    Ol-    AOTIOHS    «=»104(1)— COM- 
IfERCEMXNT  OF  ACTION— FRAUD— DiUQEHCB. 

Under  such  provisions,  the  party  charging 
wrongful  concealment  must  show  diligence  on 
his  part  in  disoovering  the  fraud,  and  if  he 
does  not  do  so,  he  cannot  arrest  the  running  of 
the  statute. 

TEA.  Note.— For  other  cases,  see  limitation  of 
Actions,  Gent  Dig.  (  511;  Dec  Dig.  «=>104(1).] 

6.   LnOTATIOH   OF  AOTIONB  e=3l04(l)— FrAXTD 
OB    CoNCI:ALMBNT— DiSCOVKBT— SiLENCK. 

Under  such  provision,  the  mere  silence  of 
the  debtor  will  not  excuse  the  creditor's  failure 
to  discover  the  fraud  or  concealment  which  will 
extend  the  time  for  bringing  aetion,  but  to  jus- 
tify the  creditor's  failure  to  discover  it,  there 
must  be  something  done  to  deceive  or  mislead 
him. 

[Ed.  Notje.- For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  S  611;  Dec.  Dig.  <S=> 
104(1).] 

'  Appeal  from  Clroiit  Court,  Sulliran  Coun- 
ty :  Fred  Lamb,  Judge. 

"Not  to  be  officially  published." 

Action  by  D.  O.  Schrock,.  administrator, 
against  F.  B.  Duncan,  administrator.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beversed. 

Calfee  A  Painter,  of  Ifllan,  for  appellant 
E.  B.  Fields,  of  Browning,  for  respondent 

BLLI80N,  P.  J.  Wesley  Gilmer  was  de- 
clared to  be  a  perscn  of  unsound  mind,  and 
plaintiff  was  his  guardian.  By  order  of  the 
probate  court  of  Sullivan  county  the  guard- 
ian sold  a  tract  of  land  (100  acres)  to  James 
N.  Brookshire  for  $4,000.  One  hundred  dol- 
lars was  paid  in  cash,  and  the  remainder, 
$3,900  (so  plaintiff  claims)  was.to  be  evidenced 
by  three  promissory  notes,  two  for  $1,000  each 
and  one  for  $1,900,  secured  by  deed  of  trust 
But,  by  some  means,  only  two  notes  were  ex- 
ecuted, one  for  $1,000  and  one  for  $1,900. 
Brookshire  died,  and  defendant  Is  bis  admin- 
istrator. This  action  was  Instituted  In  ttae 
probate  court  on  a  claim  against  Brooksblre's 
estate  for  the  $1,000  which  plaintiff  claims 
was  not  put  In  the  note.    The  case,  on  ap- 


peal from  the  proba^  court,  was  tiled  by 
the  circuit  court  without  the  aid  of  a  Jury, 
and  Judgment  rendered  for  plaintiff. 

[1]  Defendant  admits  that  the  price  to  be 
paid  for  the  land  was  $4,000,  but  he  Insists 
that  there  Is  no  evidence  that  all  of  such 
price  had  not  been  paid,  and.  If  there  was 
such  evidence,  he  Invokes  the  five-year  stat- 
ute of  limitations.  The  land  was  first  sold  to 
Brookshire  the  25th  of  February,  1905.  It 
was  afterwards  thought  that  there  were  de- 
fects in  the  proceedings  declaring  Oilmer 
insane  and  in  the  guardian  sale,  and  a  second 
proceeding  was  Instituted,  when  be  was  again 
found  to  be  Insane  and  a  new  sale  had  and 
a  new  deed  made  on  the  10th  of  August,  1900. 
This  claim  was  filed  in  the  probate  court  the 
22d  of  June,  1915,  and  more  than  five  years 
had  then  elapsed,  that  being  the  period  pre- 
scribed by  section  1889,  B.  S.  1909.  The  case 
having  been  tried  by  the  court  without  a 
Jury  and  no  instructions  being  asked  by  ei- 
ther party,  we  must  sustain  the  finding  If 
there  is  any  substantial  evidence,  under  any 
theory  of  law,  to  Justify  us.  Winfrey  v.  Mat- 
thews, 174  Mo.  App.  718,  161  S.  W.  583. 

[2]  The  land  having  been  sold  for  $4,000, 
that  much  money  should  have  been  paid  to 
plaintiff  as  guardian.  He  was  not  a  qualified 
witness  himself,  but  it  was  shown  that  he 
transacted  business  through  the  Browning 
Savings  Bank,  and  that  he  left  the  deed  of 
trust  and  notes  given  by  Brookshire  with 
that  bank,  and  that  bank  apparently  attend- 
ed to  all  his  business  connected  with  this 
transaction,  receiving  and  crediting  all  pay- 
ments made  by  Brookshire.  The  deed  of 
trust  recites  that  Brookshire  made,  execut- 
ed, and  delivered  to  Gilmer  his — 
"promissory  notes  of  even'  date  herewith,  by 
which  he  promises  to  pay  to  Davis  G.  Schrock, 
guardian,  or  order  for  value  received,  thirty- 
nine  hundred  dollars." 

But,  singular  to  say,  the  recitation  con- 
tinues: 

"One  note  for  one  thousand  dollars,  due  two 
years  after  date  and  one  note  for  nineteen  hun- 
dred dollars  due  four  vears  after  date,  both 
notes  to  draw  interest,'*  etc 

These  two  notes  aggregated  only  $2,000. 
These  two  notes  were  paid  and  surrendered, 
and  the  deed  of  trust  was  released. 

The  cashier  of  the  Browning  Savings  Bank 
testified  that  he  attended  to  the  business  of 
receiving  payments  from  Brookstilre  for 
plaintiff,  and  that  all  of  them.  Including  the 
first  of  $100  paid  at  time  of  sale,  were  re- 
ceived by  lilm;  that  the  payments  were 
made  by  Brookshire  in  checks  and  the  books 
of  the  bank  corroborated  him.  He  further 
testified  that  Brookshire  did  all  his  business 
through  the  bank,  and  that  he  thought  he 
had  no  other  bank  account 

We  thus  have  a  conceded  Indebtedness  of 
$4,000  owing  to  plaintiff,  and  In  addition 
have  a  showing  of  payment  of  $3,000  ouly. 
We  have  thus  left  unaccounted  for  $1,000. 
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The  trier  of  tbe  fticts  has  determined  (the 
evidence  and  drcumstancea  considered)  that 
this  11,000  has  not  been  paid.  We  cannot 
declare  as  a  matter  of  law  that  the  court 
should  not  have  made  snCh  finding. 

[3-5]  This  brings  ns  to  defendant's  plea  of 
the  statute  of  limitations  prescribing  a  five- 
year  Umlt  Section  1889,  B.  8.  1908,  pre- 
scribes a  fire-year  period  of  limitation.  But 
section  1905  provides  that  If  a  defendant  ab- 
sconds or  conceals  himself,  "or  by  any  other 
Improper  act,  prevents  the  commencement  of 
an  action,  such  action  may  be  commenced 
within  the  time  herein  limited,  after  the  com- 
mencement of  such  action  shall  have  ceased 
to  be  so  prevented." 

Does  the  evidence  In  connection  with  the 
clrcnmstances-  and  reasonable  Inferences  jus- 
tify the  finding  that  Brookshire  committed 
such  Improper  acts  as  would  call  for  the 
application  of  this  statute?  We  have  already 
seen  that  there  was  sufficient  evidence  to 
justify  the  court  in  finding  that  Brookshire 
agreed  to  pay  ^,000  for  the  land,  and  only 
paid  $3,000.  Now  he  most  have  known,  of 
course,  that  he  had  only  paid  $3,000  when  his 
obligation  was  to  pay  $4,000.  But  was  he 
under  any  legal  obligation  to  voluntarily  ad- 
vise his  creditor  that  he  owed  more  than  he 
paid?  Was  his  payment  of  all  that  was  de- 
manded of  him,  and  mere  silence  as  to  any 
balance,  such  an  imposition  on  plaintiff — such 
a  concealment  from  plaintiff,  or  fraud  upon 
him.  In  tbe  sense  of  the  statute — as  would 
prevent  the  statute  of  limitations  from  run- 
ning? We  think  not  It  is  a  creditor's 
part,  so  far  as  concerns  an  application  of  the 
statute  of  limitations  to  know  what  Is  due 
him,  and  so  long  as  the  debtor  does  not  de- 
ceive him,  or  conceal  from  him,  the  statute 
will  run.  Dryer  v.  Railroad,  170  Mo.  App. 
550,  654,  157  S.  W.  129. 

The  unvarying  rule  In  cases  of  this  charac- 
ter is  that  the  party  charging  wrongful  con- 
cealment must  show  diligence  on  his  part  In 
discovering  the  fraud.  If  he  does  not  make 
this  shovrlng,  he  cannot  arrest  the  running 
of  the  statute.  Shelby  County  v.  Bragg,  135 
Mo.  291,  J56  S.  W.  800;  Callan  v.  Callan,  175 
Mo.  346,  361,  74  S.  W.  965;  State  ex  rel.  v. 
Yates,  231  Mo.  276,  288-291,  132  8.  W.  672; 
Johnson  v.  United  Rys.,  243  Mo.  278,  300,  147 
8.  W.  1077;  State  ex  rel.  v.  Hawkins,  103 
Mo.  App.  261,  77  8.  W.  98 ;  Brady  v.  Ins.  Co., 
180  Mo.  App.  214,  219,  167  S.  W.  1171.  These 
oases  show  that  mere  sUence  of  the  debtor 
will  not  excose  the  creditor's  failure  to  dis- 
cover the  fraud  or  concealment,  and  that,  to 
justify  the  creditor's  failure  to  discover  It, 
there  must  be  something  done  to  deceive  or 
mislead  him.  Hoester  v.  Sammelmann,  101 
Mo.  619,  14  8.  W.  728;  Stark  v.  Zehnder,  204 
Mo.  442,  453,  102  S.  W.  992;  Scott  v.  BosweU, 
136  Mo.  App.  601,  118  S.  W.  521;  Callan  v. 
Callan,  175  Mo.  346,  74  S.  W.  965. 

That  plaintiff  should  have  been  Ignorant 


of  the  fact  that  the  money  now  (dalmed  wag 
not  paid,  or  represented  by  a  note,  is  evidence 
of  gross  neglect,  unless  explained  by  a  situa- 
tion and  clrcnmstances  which  are  not  found 
In  the  record.  It  is  said  that  he  left  tbe 
notes  and  deed  of  tmst  in  the  bank  for  safe- 
keying  and  collection,  but  we  do  not  see  in 
that  lone  fact  any  excnse  for  him.  The  pro- 
portion of  business  done  through  agents  is  so 
large  that  to  allow  that  to  stop  the  statute 
would  go  t&t  towards  annnlllng  Its  provi- 
sions. 

The  judgment  must  be  reversed.    All  oon- 
cur. 


STATE  T.  BLMOBB.    (Na  1858.) 

(Springfield  Court  of  Appeals.    MissoaiL    Nor. 
aO,  1916.) 

1.    iRTOXICATIIfO    lilQUOBS    «S>14d^)-^>KUT- 
EBINO  IHTOXIOATIHO  LIQT70B  JS  LOOAIi  OP- 
TION   TEBBrrOBT— "Deuvkbt." 
Where  accused  took  money  from   another, 
undertaldng  to  procure  whisky   for  him,   and 
gave  the  money  to  a  third  person,  wlio  advised 
Bccnsed  he  put  some  whisky  under  a  certain  box, 
of  which  accused  informed  the  purchaser,  tliis 
constituted  a  "delivery"  of  the  whiakv  by  so 
cused  to  the  purcliaser;   the  whisky  placed  nn- 
der  the  box  being  under  accused's  exclusive  ccm- 
trol  until  surrendered  to  the  purchaser. 


[Ed 
Liqa< 


3:d.  Note. — For  other  cases,  see  Intoxicating 
iqaors,  Cent  Dig.  1 160 ;  Dec.  Dig.  «=>146(3). 
For  Other  defmitionR,  see  Words  and  Phrases, 
First  and  Second  Series,  DeUveiy.] 

2.  Cbudnal  Law  €=s755^— PBosEounoNa— 
Instructions— CoiiiiX77TiNo  oif  Evidkkob. 
An  instruction  that,  iC  accused  procured  li<i- 
nor  for  another  by  handing  the  other's  money  to 
a  third  party,  who  agreed  to  put  whisky  under 
a  certain  box,  and  if  the  purchaser  was  advis- 
ed by  accused  of  the  location  of  the  whisky  and 
went  and  got  it,  these  facts  wonid  constitute  a 
dehvery  of  the  whisky  by  accused  held  not  er- 
roneous as  commenting  mi  the  evidencsb 

[Ed.  Note. — For  other  eases,  see  Oriminal 
Law,  Cent.  Dig.  {f  1731-1766;   Dee.  Dig.  «=> 

Appeal  from  Circuit  Conrt,  Texas  Oonnty; 
L.  B.  Woodside,  Judge. 

Adam  Elmore  was  convicted  of  delivering 
to  another  intoxicating  liquors  in  local  option 
territory,  and  he  appeals.    Afflimed. 

Hlett  &  Scott,  of  Houston,  for  appellant 
Oea  T.  Meador,  of  Houston,  for  Che  State. 


ROBERTSON,  P.  3.  Defendant  was  con- 
victed of  delivering  to  another  intoxicating 
liquors  in  local  option  territory,  and  appeals. 
His  case  is  stated  as  follows  In  the  brief  filed 
here  in  his  behalf: 

"At  the  time  of  the  alleged  (Aenae  the  local 
option  law  was  in  force  in  Texas  county.  Mo. 
In  March  or  April,  1916,  Raymond  Beers  want- 
ed to  buy  some  whisky  and  made  inquiry  of 
the  defendant  to  discover  if  the  defendant  knew 
where  he  could  get  it  The  defendant  told 
him  there  was  a  fellow  that  he  thought  bad 
some,  but  would  not  promise  him  for  sure  that 
he  could  get  the  whisky  until  he  saw  the  fel- 
low.   The  defendant  saw  the  fellow,  got  $1  from 
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Been,  and  went  back  to  where  the  fellow  was 
that  had  the  whisky.  The  fellow  that  had  the 
whisky  said  bis  name  was  Jones.  Jones,  Dave 
Holland,  and  the  defendant  walked  behind  the 
Texas  Ooanty  Bank.  The  defendant  gave  Jones 
$3,  and  got  two  pints  of  whisky  for  himself, 
and  then  told  Jones  that  there  was  another  fel- 
low that  wanted  a  pint;  that  Jones  said,  'I  do 
not  know  him.  bat  you  tell  him  I  will  put  the 
pint  under  this  pasteboard  box.'  Ddendant 
did  not  see  the  pint,  but  gave  Jones  the  $3. 
Dave  Holland  bought  a  pint  from  Jones  at  the 
same  time.  The  defendant  at  no  time  had  the 
whisky  that  Beers  eot  in  his  possession.  Jones 
put  the  whisky  under  the  box,  and  all  that  the 
defendant  had  to  do  with  It  was  to  give  Jones 
the  dollar  Beers  gave  him,  and  tell  Beers  where 
Jones  said  he  would  put  the  whisky. 

"The  court  instructed  the  jury: 

"  'Tht'  court  instructs  the  pury  that  If  you  be- 
lieve and  find  from  the  evidence  that  the  de- 
fendant, Adam  Elmore,  had  in  his  possession 
one  pint  of  whisky,  and  if  he  contracted  and 
agreed  with  the  witness,  Baymond  Beers,  to 
let  him  have  the  said  whisky  at  and  for  the  sum 
of  $1,  and  if  the  said  Beers  paid  to  the  said 
defendant  the  saicT^um  of  $1  for  the  said  whisky, 
and  if  the  defendant,  in  pursuance  of  said  agree- 
ment to  let  him  have  the  said  whisky  for  the 
said  sum  of  $1,  deposited  the  same  in  a  box  at 
the  rear  of  "Wes  Smith's  store,  and  told  the  said 
witness  where  he  could  find  the  same,  and  if 
the  said  witness.  Beers,  got  the  said  whisky  at 
the  place  designated  by  the  defendant,  this 
would  constitute  a  sale  of  the  whisky  by  the 
defendant  to  the  said  Beers.' 

"The  jury  found  that  the  defendant  did  not 
sell  the  whisky  to  Beers. 

"The  court  instructed  the  jury  aa  toBotiu: 

"  'No.  2.  The  court  instructs  the  jury  that 
what  is  known  as  the  local  option  law,  prohibit- 
ing the  sale  of  intoxicating  liquors,  was  adopted 
in  Texas  county,  Mo.,  on  the  6th  day  of  April, 
1906,  and  has  been  in  fuU  force  in  said  coun- 
ty from  the  said  date  to  the  present  time ;  and 
it  has  been  unlawful  in  said  county,  during  all 
of  said  time,  for  any  person  to  sell  to  another 
any  intoxicating  liquors.  And  if  yon  believe 
and  find  from  the  evidence  that  the  defendant  in 

Texas  coun^.  Mo.,  on  or  about  the day 

of  March,  1915,  did  deliver  to  one  Baymond 
Beers  one  pint  of  whisky,  you  will  find  him  guil- 
ty, as  charged  in  the  second  count  of  the  in- 
formaticai,  and  assess  Us  punishment  at  a  fine 
of  not  less  than  $300  nor  more  than  $1,000, 
or  by  imprisonment  in  the  county  jail  for  a 
term  of  not  less  than  3  months  nor  more  than 
12  months,  or  by  both  such  fines  and  imprlscni- 
ment' 

"  'No.  4.  The  oonrt  further  instructs  the  jury 
that  if  you  find  from  the  evidence  that  the  de- 
fendant did  not  sell  the  pint  of  whisky  to  the 
witness  Beers,  as  defined  by  these  instructions, 
but  if  yoj  do  find  that  he  agreed  with  the  wit- 
ness Beers  to  procure  for  him  one  pint  of  whisky 
from  some  other  person,  and  the  said  Beers 
gave  to  the  defendant  the  sum  of  $1  with  which 
to  procure  the  said  whisky,  and  if  the  defendant 
gave  the  said  dollar  to  some  other  person  and 
agreed  with  him  that  such  other  person  should 
deposit  a  pint  of  whisky  in  a  box  at  the  rear  of 
Wes  SmiUi's  store  where  the  said  Beers  could 

fet  it,  and  U  the  defendant  notified  the  said 
teers  where  he  could  find  the  said  pint  of 
whisky,  and  if,  in  pursuance  of  said  notice  the 
said  Beers  went  to  the  said  box  and  got  the 
said  pint  of  wiusky,  these  facts  would  c<«8ti- 
tute  a  deliverer  of  the  whisky  by  the  defendant 
to  the  said  witness  Raymond  Beers.'" 

The  ariaiiient  In  appellant's  behalf  Is 
that  defendant  did  not  have,  and  coiild  not  de- 
liver, jKMsesslon  to  Beers;  that  before  there 
coold  bf  a  delivery  to  another  there  must  be 


an  actual  banding  orer.  It  Is  also  said  that 
Instruction  4  Is  erroneous.  In  that  it  does  not 
properly  define  the  word  "delivery"  and  is  a 
comment  on  the  evidence.  In  the  first  place, 
it  Is  evident  that  the  parties  involved  in  the 
transaction  which  resulted  in  this  prosecu- 
tion adopted  what  they  conceived  to  be  ft  cun- 
ningly devised  plan  to  obtain  Intoxicants  in 
local  option  territory  contrary  to  law  with- 
out'a  technical  violation  thereof.  The  case 
was  properly  tried,  and  the  verdict  of  the 
jury  must  be  upheld. 

[1]  That  there  was  a  deUvery  in  this  case 
within  the  meaning  of  the  local  option  law 
we  think  there  should  be  no  (inestion.  What 
was  done  in  this  case  the  jury  had  a  right  to 
believe  was  a  mere  sham  to  avoid  the  unques- 
tioned liability  that  would  attach  had  the 
transaction  been  carried  on  in  the  usual 
course  of  ordinary  bfisiness  affairs.  Such 
shams  may  be  Ignored  and  the  dealings  ob- 
served in  the  light  of  the  real  purpose  to  be 
accomplished.  State  t.  Zebnder,  182  Mo. 
App.  161,  172, 168  S.  W.  661,  and  cases  there 
cited.  Defendant  undertook  the  task  of  pro- 
curing whisky  for  Beers,  and  that  was  to  be 
done  by  buying  it  from  Jones,  and  the  under- 
taking could  be  consummated  only  by  de- 
fendant making  or  causing  the  delivery  to  be 
made  to  Beers,  l^iis  he  undertook  to  do  by 
having  Jones  place  it  under  a  box,  and  he 
then  conveyed  to  Beers  the  toformatlon  of 
what  had  taken  place.  When  Jones  placed 
the  whisky  under  the  box,  or  Informed  de- 
fendant he  would  do  so,  the  act  was  as  ef- 
fective in  reaching  the  desired  end  as  if 
Jones  had  handed  it  over  to  defendant,  or  ad- 
vised him  that  be  would  do  so  in  a  short 
time  thereafter,  If  followed  up  by  a  compli- 
ance with  the  promise.  The  defendant  paid 
the  money,  and  thereupon  had  the  assurance 
of  what  disposition  would  be  made  of  the 
whisky.  It  was  then  under  his  control  as 
effectively  as  tt  he  had  it  in  his  hands.  But 
for  the  information  which  he  had  being  con- 
veyed to  Beers,  the  latter  would  not  have 
procured  the  whisky  under  this  arrangement 
The  definitions  of  delivering  quoted  in  State 
V.  Parkel,  186  Mo.  App.  70,  76,  170  S.  W.  915, 
include  the  act  of  yielding  and  surrendering 
control  of  a  thing.  When  defendant  paid  the 
money  to  Jones  and  the  whisky  was  placed, 
then  or  afterwards,  under  the  box,  he  had 
the  absolute  and  exclusive  control  of  it.  He 
could  surrender  that  control  to  Beers  or  not 
as  he  saw  fit,  and  Beers  could  accept  or  re- 
fuse tt  as  he  saw  fit  Defendant  had  the 
right  himself  to  the  manual  possession  of  It. 
He  could  have  gone  and  procured  it  and  car- 
ried it  to  Beers,  but  he  did  not  do  this;  he 
yielded  that  right  to  Beers  by  informing  him 
of  its  whereabouts,  which  was  equivalent  to 
telling  him  that  he  had  paid  the  price  and 
procured  a  delivery  of  it  through  himself  to 
Beers.  Beers  had  nothing  whatever  to  say 
about  the  delivery  when  defendant  was  deal- 
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Ing  with  Jones.  The  orl^al  arrangement 
between  defendant  and  "Beers  contemplated 
a  salfe  and  delivery  to  defendant,  and  In  tnm 
defendant's  delivery  to  Beers.  This  would 
hare  been  the  usual  method  to  pursue  in  a 
transaction  of  this  kind  as  to  an  ordinary 
commodity.  Defendant  In  carrying  out  that 
arrangement  resorted  to'  the  peculiar  method 
of  having  the  whisky  placed  under  a  box  at 
which  place  it  was  under  his  exclusive  control 
until  surrendered  to  Beers.  The  argument 
that  defendant  was  the  mere  agent  of  Beers, 
and  that  therefore  a  delivery  procured  by 
him  was  a  delivery  to  Beers,  and  hence  he 
is  not  guilty,  is  refuted  by  remembering  that 
defendant  was  employed,  to  say  the  most, 
only  to  purchase  and  deliver  in  the  regular 
and  ordinary  course  of  affairs.  If  defend- 
ant had  paid  the  price  of  the  whisky  and  or- 
dered It  placed  at  some  distant  point  for 
Beers,  the  latter  may  not  have  accepted  it  as 
a  sale  and  delivery  to  him,  and  then  It  would 
have  remained  In  the  possession  and  control 
of  defendant.  He  would  then  unquestionably 
have  been  the  only  person  who  had  control  of 
or  right  to  It.  We  think  that  the  form  adc^t- 
ed  In  this  case  technically  should  not  be  al- 
lowed to  becloud  the  real  transaction  that 
took  place  between  these  parties. 

[2]  The  complaint  made  concerning  In- 
struction ntunbered  4  Is  without  merit.  State 
v.  Galllton,  lYC  Mo.  App.  116,  123,  161  S.  W. 
848. 

The  Judgment  of  conviction  Is  affirmed. 

STUROIS,  J.,  concurs. 

FABRINOTON,  J.,  concurs  for  the  reasons 
stated  by  him  as  fcdlows:  It  Is  oncontro- 
verted  that  Elmore  was  sent  by  Beers  to  pur- 
chase and  deliver  to  Beers  a  pint  of  whisky, 
for  the  sum  of  |1,  from  a  bootlegger.  El- 
more took  the  dollar  and  bought  the  whisky. 
When  the  bootlegger  placed  the  whisky  under 
the  box  be  thereby  made  a  delivery  to  El- 
more, the  agent,  the  seller  having  lost  all 
title  to  and  right  of  possession  or  control  of 
the  whisky,  the  right  of  possession  and  con- 
trol at  once  vesting  In  Elmore.  Thus  we 
have  a  case  wherein  Elmore,  in  possession 
of  Intoxicating  liquor  In  local  option  terri- 
tory, through  a  voluntary  and  Intentional  act 
of  his  own  caused  that  possession  and  contcol 
to  be  lost  to  himself  and  to  be  placed  In 
Beers.  That  act  of  surrendering  the  posses- 
sion and  control  to  Beers  occurred  In  local 
c^Dtlon  territory,  as  stated,  and  was  a  deliv- 
ery. The  voluntary  and  intentional  surren- 
der of  an  article  by  one  who  is  in  possession 
and  control  of  the  same  to  another  In  such 
a  manner  that  it  Is  Intended  that  the  other 
shall  come  into  possession  and  control  of  the 
article  and  the  otb^  does  come  Into  full  pos- 
session and  control  of  It.  This  constitutes  a 
dellTery. 


MOUNT  V.   NEIGHBORS   IMPLEMENT  & 

VEHICLE  CO.    (No.  1795.) 
(Springfield  Comt  of  Appeals.    MinonrL    Nov. 
20,  1918.) 

1.  BiiiS  AND  Notes  (3=>343— Holdxb  ih  Dub 

COUBSB— NOTICB    OF    iKFIKUrriES. 

Where  a  company  manufacturing  cream 
separators  wag  fully  aware,  by  its  contract  with 
another  company  selling  such  separators,  that 
all  notes  taken  upon  sales  were  baaed  on  a 
transaction  containing  a  warranty,  the  manu- 
facturing company  took  a  note  given  the  sell- 
ing company  for  separators  with  notice  of  the 
infirmities  caused  by  breach  of  such  warranty. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  Jf  863-«55,  864,  865;  Dec. 
Dig.  «=>343.]  ,     -X.  , 

2.  CJOMTBAOTS     ^S>176(1) — IirnEBFBBTATIOir — 

Duty  op  Coxtbt. 
It  is  the  court's  duty  to  tell  the  jury  the 
legal  effect  of  contracts  material  in  the  suit. 

[Ed.  Note. — ^For  other  cases,  see  CJontracts, 
Cent.  Dig.  S  767 ;  Dec.  Dig.  «=»176(1) ;  Trial, 
Cent  Dig.  {  328.] 

Appeal  from  Circuit  Ck)urt,  Wright  County ; 
C.  H.  Sklnker,  Judge. 

Action  by  Flnley  P.  Mount,  re(!elver  of  M. 
Rumely  Company,  against  the  Neighbors  Im- 
plement &  Vehicle  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Judg- 
ment reversed,  and  canse  remanded. 

E.  H.  Farnsworth,  of  Motmtaln  Grove,  and 
Lamar  &  Lamar,  of  Houston,  for  appellant. 
Ellis,  Cook  &  Barnett,  of  Kansas  City,  Cor 
respondent 

ROBERTSON,  P.  J.  Plaintiff  obtained  a 
directed  verdict  in  an  action  on  a  promissory 
note  executed  by  defendant  to  the  Rumely 
Products  Company,  and  by  it  Indorsed  before 
maturity  to  M.  Rumely  Company.  The  de- 
fendant has  appealed. 

The  note  was  given  for  cream  separators 
purchased  by  defendants  from  the  Rumely 
Products  Company,  and  It  vras  contended  by 
defendant  In  the  trial  court  that  the  sepa- 
rators were  not  as  warranted  and  were  whol- 
ly worthless,  and  that  the  Si.  Rumely  (Com- 
pany became  the  Indorsee  of  said  note  with 
notice  of  these  facts.  It  Is  also  said  that 
there  is  such  a  unity  of  stockholders  and 
directors  and  mutuality  of  purposes  for  whldi 
the  two  corporations  were  organized  as  to 
lead  to  the  conclusion  that  the  Products 
Company  was  formed  as  a  mere  subterfuge 
to  enable  the  other  company  to  ostensibly  ap- 
pear as  a  purchaser  In  good  faith  of  all  of 
the  notes  taken  by  the  Products  Company  In 
the  transaction  of  the  business  which  It  is 
said  that  It  did  as  a  matter  of  fact  for  the 
M.  Rumely  Company.  There  was  a  contract 
entered  into  between  the  two  companies, 
wherein  the  M.  Rumely  (Company  Is  referred 
to  as  the  Rumely  Company,  and  the  Rumely 
Products  Company  is  referred  to  as  the  Prod- 
ucts Company.  We  deem  It  useless  to  go 
into  details  concerning  the  facts  that  It  is 
charged  are  sufficient  to  discdose  the  said 
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frandnlent  purpose  in  the  organizing  of  these 
two  companies.  It  Is  sufficient  to  entitle  the 
defendant  to  hare  Its  defense  of  want  of 
partial  or  total  failure  of  consideration  sub- 
mitted to  the  Jury,  if  the  relations  ot  these 
two  companies  are  such  that  the  conclusion 
may  be  deduced  therefrom  that  the  Products 
Company  was  the  agent  of  Bumely  Company, 
or  that  the  Rumely  Company  acquired  the 
note  with  knowledge  of  the  transaction  up- 
on which  it  was  based  and  the  warranties 
connected  therewith  alleged  to  have  been 
breached.  The  order  upou  which  the  separa- 
tors were  delivered  provided  for  payment  in 
cash  upon  the  dates  therein  specified,  and 
further  provided  that  if  payments  were  not 
so  made  the  defendant  would  execute  and 
forward  to  the  Products  Company  bankable 
notes  for  the  purchase  price.  The  order  was 
made  <m  January  14,  1018,  and  stated  there- 
in that  it  should  extend  to  October  31,  1913. 
There  is  no  express  statement  as  to  when 
payments  were  to  be  made,  but  according  to 
the  shipping  instructions  the  last  delivery 
was  to  be  made  May  1,  1913.  The  note  is 
dated  November  1,  1913.  The  order  also  con- 
tained a  provision  that  the  goods  "are  war- 
ranted to  be  made  of  good  material,  and  to 
do  good  work  when  properly  set  up  and  ad- 
justed." The  order  provided  that  it  was 
made  subject  to  the  approval  of  the  Products 
Company. 

The  contract  between  the  Products  Com- 
pany and  the  Bumely  Company  contained, 
among  many  other  provisions  lending  color 
to  the  contention  that  the  Products  Com- 
pany was  a  mere  selling  agent  of  the  Rome- 
ly  Company,  the  following: 

"2.  (a)  The  Rumely  Company  warrants  all 
goods  which  the  Products  Company  may  pur- 
chase hereunder  to  be  made  of  good  materials, 
and  that  with  good  care,  proper  use,  and  man- 
agement the  same  win  be  capable  of  doing  as 
good  work  under  the  same  conditions  as  any 
other  machinery  of  the  same  size  and  rated 
capacity,  made  for  the  game  purpose;  written 
notice  shall  be  given  the  Bumely  Company  at 
its  La  Porte  office  by  the  Products  Company 
within  six  days  from  the  time  of  the  first  use 
of  any  such  machinery,  of  any  fallnre  thereof  to 
fully  perform  this  warranty,  particularly  speci- 
fying wherein  the  same  fails  to  fill  the  same. 

"6.  The  Products  Company  agrees  to  sell  or 
accept  orders  for  goods  it  purchases  of  the 
Rumely  Company  only  upon  standard  printed 
order  forms  and  upon  the  usual  terms  and  con- 
ditions of  the  trade  In  similar  lines;  that  it 
will  not  permit  any  goods  to  be  sold  or  any 
orders  therefor  accepted  on  credit  until  such 
orders  shall  have  been  submitted  to  the  Prod- 
ucts Company  at  its  La  Porte  office  and  duly 
approved  by  it  there;  that  it  will  sell  all  goods 
subject  to  the  warranty  set  forth  in  paragraph 
2  hereof  and  upon  no  other  warranty,  and  the 
Rumely  Company  shall  at  all  times  have  the 
right  to  examine  into  the  financial  responsibility 
and  credit  of  the  Products  Company's  customers 
before  the  latter  accepts  orders  on  credit,  and 
may  at  any  time  refuse  to  fill  any  order  or  or- 
dera,  if  in  its  judgment  such  customer  or  cus- 
tomers is  or  are  not  entitled  to  the  credit  pro- 
posed or  that  the  security  offered  the  Products 
Company  for  deferred  payments  is  inadequate; 
but  orders 'the  Products  Company  may  receive 


in  foreign  countries  for  fillhig  there  need  not  be 
first  submitted  to  the  Products  Company  at  its 
La  Porte  office,  the  Rumely  Company,  however, 
shall  at  all  times  have  the  right  to  examine  into 
and  be  reasonably  satisfied  with  the  manner  ' 
the  Products  Company  conducts  its  foreign 
trade  and  the  credits  it  projMwes  to  extend 
therein. 

"14.  The  Products  Company  shall  indorse  and 
deliver  to  the  Rumely  Company  notes  and  secu- 
rities It  receives  in  settlement  for  goods  sold  here- 
under when  such  notes  are  received,    •    •    • " 

It  will  be  observed  from  readjng  para- 
graph 6  that  upon  all  sales  on  credit  the 
orders  therefor  were  accepted  only  after  the 
same  had  been  submitted  to  the  Products 
Company,  and  It  was  restricted  in  its  sales 
and  required  to  warrant  the  goods  sold  as 
provided  in  paragraph  2,  so  it  is  evident  that 
the  Rumely  Company  was  fully  aware  that 
all  notes  taken,  upon  sales  made  by  the 
Products  Company  were  based  upon  a  trans- 
action in  which  this  warranty  was  contained. 
The  Rumely  Company  was  the  controlling 
factor  in  all  sales  made  by  the  Prodncts 
Company,  and  if  the  Products  Company  was 
not  the  agent  of  the  Rumdy  Company,  yet 
we  are  impelled  to  hold  that  there  Is  evidence 
that  the  Rumely  Company  knew  of  the  de- 
tails of  the  transaction  in  which  the  note 
In  controversy  was  given,  and  was  fully  ad- 
vised that  therein  was  contained  the  warran- 
ty the  breach  of  which  is  relied  upon  by  de- 
fendant in  this  case.  Bank  of  Chllllcothe  v. 
Omsdortf,  126  Mo.  App.  664,  105  8.  W.  664, 
and  Bank  of  Freeport  v.  Cape  Girardeau  ft 
Chester  R.  Co.,  172  Mo.  App.  662,  672,  155  S. 
W.  IIIL  a%e  defendant  sought  in  the  trial 
to  inject  this  defense,  and  the  trial  court 
held  that  there  was  no  evidence  tending  to 
sustain  it. 

[1,2]  The  trial  conrt  should  have,  as  a 
matter  of  law,  held  that  the  plalntlfF  took 
the  notp  Involved  with  notice  of  its  Inflrml- 
ties  and  submitted  to  the  Jury  the  defense 
of  want  or  failure  of  consideration.  This 
question  of  notice  is  a  conclnslon  Justified  by 
an  interpretation  of  the  contracts,  and  It  is 
the  duty  of  the  court  to  tell  the  Jury  the  legal 
effect  thereof.  State  Bank '  of  Freeport  t. 
Gape  Girardeau  &  Chester  B.  Co.,  172  Ma 
App.  662,  678,  156  S.  W.  1111. 

As  to  whether  or  not  it  should  be  said  as 
a  matter  of  law  that  the  Prodncts  Com- 
pany was  the  agent  of  the  Rumely  Company 
in  these  transactions  we  shall  not  undertake 
to  announce  at  this  time,  because  that  ques- 
tion is  not  squarely  before  us,  owing  to  the 
manner  in  which  the  offer  of  testimony  and 
the  rulings  thereon  were  made. 

The  appellant  dtes  numerous  authorities 
tn  supiKirt  of  the  agency  contention  and  if 
upon  a  retrial  the  question  la  raised  In  an 
effort  to  sustain  the  counterclaim  they  may 
prove  of  some  value  to  the  trial  court  in 
construing  the  contract,  hence  we  dte  them 
as  follows:  State  Bank  of  Indiana  v.  Ment- 
zer,  125  Iowa,  101,  100  N.  W.  69 ;  WUcox  ft 
Olbbs  Sewing  Machine  Co.  t.  Bwlng,  141  U. 
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S.  627,  12  Sup.  Ct.  94,  35  L.  Ed.  882;  Wat^ 
kins  ▼,.  DoneU,  192  Mo.  App.  640,  179  S.  W. 
980;  Handlan  Back  Mfg.  Co.  v.  State  Elec- 
•trlcal  Co.,  184  Mo.  App.  247,  168  S.  W.  785; 
Zacbra  v.  American  Mfg.  Co.,  179  Mo.  App. 
683,  162  S.  W.  1077;  Barrle  v.  United  Rys, 
Co.,  138  Mo.  App.  557,  119  S.  W.  1020;  Van- 
dagrlft  T.  Bates  County  InT.  Co.,  144  Mo. 
Ak>.  77, 128  S.  W.  1007. 

From  what  has  been  said  it  is  evident  that 
the  court  erred  In  holding  that  the  Rumely 
Company  took  this  note  without  notice  of  the 
alleged  warranty  end  its  breach,  and  for  this 
reason  the  Judgment  is  reversed,  and  the 
cause  remanded. 

FARRINGTON,  J„  concurs;  STURGJS,  J., 
concurs  and  files  a  separate  oplnicm. 

STUROIS,  J.  In  concurring  in  the  re- 
sult reached,  I  wish  to  say  this:  The  Rume- 
ly  Products  Company  was  organized  to  sell 
Oie  products  manufactured  by  the  M.  Rume- 
ly  Company.  Practically  all  the  products 
manufactured  by  the  Rumely  Company  were 
sold  to  find  then  by  the  Products  Company, 
and  all  the  business  of  the  Products  Company 
was  selling  the  products  manufactured  by  the 
Rumely  Company.  Such  was  the  contract  be- 
tween them,  and  the  cream  separators  now 
In  question  were  manufactured  by  the  Rume- 
ly Company  and  sold  by  the  Products  Com- 
pany. The  contract  further  provided  that 
the  Rumely  Company  warranted  Its  products 
to  the  Products  Company,  and  that  the  Prod- 
acts  Company  should  sell  under  the  same 
warranty  so  that  the  breach  of  warranty 
pleaded  l^  defendant  as  purchaser  of  these 
separators  is  a  breach  of  the  warranty  of 
both  companies.  The  contract  further  pro- 
vides that  all  credit  sales  made  by  the  Prod- 
ucts Company  shonld  be  first  affirmed  by 
the  Rumely  Cpmpany,  and  all  sale  notes 
taken  by  the  Products  Company  should  be 
turned  over  to  and  taken  over  by  the  Rume- 
ly Company,  so  that  all  such  notes  becai^  in 
effect  and  in  fact  payable  to  and  were  col- 
lected by  the  Rumely  Company.  Under  these 
facts,  which  are  undisputed,  the  question  of 
innocent  purchaser  is  out  of  the  case  as  a 
matter  of  law,  and  the  case  should  be  retried 
on  that  theory.  State  Bank  v.  Railroad,  172 
Mo.  App.  effiJ,  676,  U5  S.  W.  1111. 


CLARK  v.  TUTTLB.  (No.  1840.) 

(Springfield  C!ourt  of  Appeals.    Moaaoari.    Nov. 

20,  1916.) 

1.  MAUcions    Pbosecutzon    <S=>32— Pboba- 

BLE  Causs— Malice. 
To  recover  for  alleged  malidoos  prosecu- 
tion, both  malice  and  want  of  probable  cause 
must  be  proved,  and  proof  of  malice  does  not 
prove  want  of  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malidoos 
ProsecuUon,  Cent  Dig.  ({  67,  68;  Dec.  Dig. 
«=»32.] 


2.  Maucious    PBOSKorrnoif    «s»64(l)  — Ap- 

FIBICANCB. 

In  an  action  for  malidoos  prosecution,  evi- 
dence held  to  sustain  judgment  tot  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  C!ent  Dig.  (J  151,  153;  Dec.  Dig. 
«S=>64a).] 

Sturgis,  J.,  dissenting. 

Error  to  Circuit  Court,  Christian  (Toanty; 
John  T.  Moore,  Judge. 

Action  by  Edgar  (Tlaxfe,  an  Infant,  by  hla 
next  friend,  Laura  Tattle,  against  Ed.  Tut- 
tle.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

O.  Purd  Hays,  of  Ozark,  for  plaintiff  la 
error. 

ROBERTSON,  P.  J.  Defendant  In  error, 
Clark,  obtained  Judgment  below  for  $400 
actual  and  $100  punitive  damages  in  this  ac- 
tion against  plaintiff  In  error,  Tnttle,  based 
on  a  verdict  of  a  jury,  for  an  alleged  mall- 
dous  prosecution  by  Tattle,  and  the  latter 
has  appealed. 

Clark  was,  when  this  action  was  tried 
September  4,  1915,  18  years  of  age.  He  is  a 
stepson  of  Tattle's  son,  and  at  the  time  the 
criminal  charge  was  made  against  him  he 
was,  and  for  some  time  prior  thereto  had 
been,  staying  at  intervals  with  Tattle  and  hla 
wife.  At  various  times,  the  testimony  upon 
the  part  of  Tattle  tends  to  show,  Clark  was 
caught  pilfering  about  Tattle's  home,  and 
there  was  substantial  evidence  that  Clark 
had  unlawfully  taken  from  the  house  $4.60  In 
money.  A  oontroversy  also  arose  between 
Clark  and  Tattle,  or  his  wife^  about  the  in- 
terest Clark  claimed  in  some  hogs  sold  by 
Tuttle,  or  his  wite.  A  replevin  suit  was 
brought  by  CUark  against  the  purchaser  of 
the  hogs,  and  thereupon  Tuttle  consulted  the 
prosecuting  attorney,  and  at  the  request  of 
that  offldal  he  signed  an  affidavit  and  filed 
It  before  a  Justice  of  the  peace  charging 
CUark  with  burglary  and  the  stealinj;  of  the 
$4.60;  a  few  days  later  the  prosecuting  at- 
torney, upon  his  own  affidavit,  filed  an  in- 
formation diarglng  Clark  with  petit  larceny. 
In  the  meantime  Clark  had  been  arrested, 
placed  in  Jail,  and  later  released  without 
bond.  The  dvll  case  was  pending  before  the 
same  Justice  as  the  criminal  prosecution. 
Within  a  week  after  the  prosecuting  attor- 
ney filed  his  information,  the  dvll  case  was 
settled,  and  the  entries  made  In  the  docket 
of  the  Justice  of  the  peace  redte  that  the 
criminal  proceeding  was  dismissed  for  fail- 
ure of  the  state  to  prosecute.  The  testimony 
tends  to  prove  that  it  was  not  the  intention 
of  the  prosecuting  attorney  that  the  case 
should  be  disposed  of  in  this  manner.  Tattle 
testified  that  he  was  ready  and  willing  to 
proceed  with  the  prosecution.  Tattle  tes- 
tified that,  before  he  filed  the  affidavit  be- 
fore the  Justice  of  the  peace,  he  told  all  of 
the  facts  concerning  the  case  to  the  prosecat- 
Ing  attorney,  and  that  thereupon  he  was  ad- 
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vised  to  proceed  aa  before  stateid.  The  pros- 
ecuting attorney  testified  that  he  Investigat- 
ed the  facts  by  talking  to  others  than  Tuttle 
and  found  the  facts  as  Tntfle  had  represent- 
ed than.  Be  advised  the  prosecution.  At 
the  close  of  all  of  the  testlmcmy,  a  peremptory 
Instruction  was  asked  In  behalf  of  Tuttle 
and  refused. 

[1,2]  It  Is  essential  that  both  malice  on 
on  the  part  of  Tuttle  and  want  of  probable 
cause  be  proven.  Neither  one  of  these  alcme 
is  sufficient  upon  which  to  base  an  action  of 
this  kind.  Proof  of  malloe  does  not  prove 
want  of  probable  cawe.  Stubbs  v.  Mulhol- 
land,  168  Mo.  47,  74,  76,  W  S.  W.  660 ;  Mo- 
Donald  v.  GkKldard  Grocery  C!a,  184  Ma  App. 
432,  444.  171  S.  W.  660. 

onie  want  of  pnrtiaUe  cause  was  in  the  case 
at  bar  when  It  was  made  to  appear  that  a 
criminal  prosecution  was  Instituted  by  Tuttle 
and  was  properly  disposed  of  favorably  to 
Clark,  as  an  inference  therefrom;  but  the 
presumjAlon  thus  raised  (Sparling  v.  Conway, 
76  Mo.  610,  613)  was  overcome  if  the  undis- 
puted evidence  disclosed  beyond  question  that 
Tuttle  solmiltted  to  the  piosecutlng  attorney 
all  of  the.  facts  in  connection  with  the  pro- 
posed prosecution  and  was  advised  to  pro- 
ceed (Stubbs  V.  MnlhoUand,  168  Mo.  47,  76, 
67  S.  W.  660;  supra),  provided,  however,  he 
did  proceed  In  good  faith  relying  on  this  ad- 
vice (Sharpe  v.  Johxist(m,  76  Ma  660,  674; 
Sparling  v.  Conway,  76  Ma  510,  612,  513). 
As  the  case  thus  stood  at  the  dose  of  all  the 
te8tim<»iy,  the  instruction  directing  a  ver- 
dict for  the  defendant  Tuttle  should  have 
been  given  (Harris  v.  Quhacy,  O.  &  K.  C.  R. 
Co.,  172  Ma  App.  261,  167  B.  W.  S&3;  McDon- 
ald V.  Ooddard  Grocery  Co.,  184  Mo.  App. 
432,  444,  171  &  W.  660,  sopra),  but  for  the 
fact  that  there  waa  evidience  tending  to  show 
that  Tattle  was  not  relying  in  good  faith  on 
the  advice  of  the  prosecuting  attorney,  but 
was  prompted  by  a  desire  to  thus  discourage 
the  prosecution  of  the  replevin  suit  which  the 
evidence  tends  to  prove  he  had  undertaken 
to  defend.  The  boy  was  in  Jail  five  days, 
and,  when  the  replevin  suit  was  settled,  the 
criminal  action  dropped  out  of  existence. 
These  latter  facts  were  such  as  to  Justify  a 
finding  that  Tuttle  did  not  consult  the  pros- 
ecuting attorney  in  good  faith,  The  peremp- 
tory Instruction  was  properly  refused. 

The  complaint  is  made  in  behalf  of  plain- 
tiff in  error  that  testimony  was  improperly 
admitted  concerning  the  taxing  of  costs  In 
the  criminal  prosecution.  When  the  Judg- 
ment of  dismissal  was  first  entered,  it  simply 
recited  that  the  costs  should  be  taxed  against 
Tuttle.  Liater  the  amount  was  written  there- 
in. In  the  crosa^xamination  of  the  Justice  of 
the  peace  In  behaU  of  plaintiff  in  error,  it  was 
Insinuated  that  this  addition  was  made  in  col- 
lusion with  the  attorney  for  defendant  in 
error.  The  prosecuting  attorney  was  on  the 
stand,  and  over  objections  In  behalf  of  plain- 


tiff in  error  he  was  asked  for  his  opinion  as 
to  whom  the  costs  should  be  taxed.  Why 
this  peculiar  method  should  have  been  resort- 
ed to  we  do  not  know,  but  this  error  was 
harmless,  as  the  witness  did  not  give  bis 
opinion. 

It  is  said  that  error  was  committed  by  the 
trial  court  In  permitting  Clark  to  testify 
about  the  replevin  suit,  but  there  was  testi- 
mony to  the  effect  that  Tuttle  had  assumed 
the  obligation  of  defendant  in  that  case.  Hie 
court  properly  admitted  this  testimony,  as 
it  had  a  bearing  on  the  real  purpose  for 
which  Tuttle  consulted  the  prosecuting  at- 
torney. 

Tuttle  testified  in  his  own  behalf  and  was 
inquired  of  concerning  his  financial  worth. 
His  testimony  was  not  definite  on  the  value 
of  his  possession.  In  rebuttal,  the  county 
assessor's  list  of  his  assessment  was  identi- 
fied and  offered  In  evldenca  This  was  prop- 
er evidence,  and  the  court.  In  the  exercise  of 
sound  discretion,  could  admit  it  at  that  time 
even  if  it  was  not  strictly  rebnttaL 

Complaint  is  made  of  the  Instructicm  ou 
the  measure  of  damages  because  It  allows  a 
reasonable  attorney's  fee  in  the  criminal 
case  to  be  considered  in  arriving  at  the  ver- 
dict, if  the  Jury  believed  Clark  employed 
an  attorney  therein.  There  was  testimony 
from  which  the  Jury  might  properly  conclude 
that  Clark  was  represented  by  an  attorney 
In  the  criminal  case,  but  there  is  no  testimony 
as  to  the  amount  of  the  services  rendered  or 
their  value.  It  was  error  to  give  this  in- 
struction, The  verdict  included  only  $400 
actual  damages.  Clark  was  in  Jail  five  days, 
as  he  was  unable  to  give  bond,  and  we  think 
that  It  cannot  be  said  this  amount  Includes 
anything  in  the  way  of  attorney's  fees,  or, 
if  it  does,  that  since  the  Judgment  is  so 
small  no  benefit  could  be  derived  by  defend- 
ant upon  this  phase  of  the  case  by  another 
triaL  The  error  in  giving  this  instruction 
was    harmless. 

Complaint  is  made  of  the  refusal  of  an 
instruction  requested  for  plaintiff  in  error, 
but  the  points  Included  therein  were  covered 
by  those  given  In  his  behalf. 

The  merits  of  this  case  should  not  be  con- 
sidered, and  they  would  not,  to  the  extent 
above  discussed,  if  we  enforced  our  rules; 
but  since  the  result  is  the  same,  and  tho 
plaintiff  in  error  does  not  procure  a  reversal 
on  a  record  that  is  neither  abstracted  nor 
properly  Indexed,  we  have  considered  the 
case  to  the  extent  Indicated  by  what  we  have 
written  above.  In  the  index  no  reference  is 
made  to  the  witnesses,  the  most  important 
item  in  a  case  where  the  testimony  must  be 
considered  by  this  court 

The  Judgment  is  affirmed. 

FABBINOTON,  J.,  concurs  In  result; 
STUR6IS,  J.,  dissents,  and  thinks  that  the 
case  should  be  reversed  and  remanded. 
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STATD  T.  McGOWHN.    (So.  12185.) 

(Kansas  Glt7  Court  of  Appeals.    Missoori. 

Nov.  6,  1916.) 

1.  iNTOZICATIRa      LiQUOBS      $=>236(1)— Bti- 

DKNCB— SurmontNCT. 
In  a  prosecution  for  keeping  and  deUTOring 
intoxicating  liquors  in  local  option  territory, 
evidence  held  insui£cient  to  show  that  defend- 
ant knew  that  barrels  which  he  shipped  con- 
tained intoxicating  liqnor. 

[£Jd.  Note. — For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  §S  300-802,  807,  308.  818- 
9^;   Dec.  Dig.  «=»256(1).] 

2.  Intoxicatino    Liquobs    «=>224:— Pkoos^ 
Guilty  Intent. 

In  a  prosecution  for  violation  of  Rev.  St. 
1909,  §  7227,  providiiu;  that  no  person  shall 
keep,  store,  or  deliver  for  or  to  another  person 
in  any  county  which  has  adopted  the  local  op- 
tion law  any  intoxicating  liquors,  it  devolved 
upon  the  state  to  establish  a  guilty  intent  by 
showing  that  the  accused  knew  that  therb  was 
intoxicating  Uquor  in  barrels  of  alleged  empty 
bottles  which  he  shipped. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  H  276-281:   Dec  Dig.  <3s» 

3.  Intozioatino    Liquobs    e=5»223(6)— Com- 
PI.AINT— Vaeiawck. 

Under  a  complaint  charging  violation  of 
Rev.  St  1909,  i  7227,  in  keeping  intoxicating 
liquors  for  persons  specifically  named,  defend- 
ant conld  not  be  convicted  of  keeping  liquor  tor 
Us  son  who  was  not  named. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
liquors.    Cent    Dig.   i   274;     Dec   Dig.    «==> 

Appeal  from  Clrcnit  Court,  Clinton  Coun- 
ty; Alonzo  D.  Burnes,  Judge. 

"Not  to  be  offldaUy  published." 

S.  McCowen  was  c<mvlcted  of  keeping  and 
delivering  intoxicating  liquor  in  violation  of 
Rev.  St  1909,  S  7227,  and  he  appeals.  Re- 
versed. 

R.  H.  Musser,  of  Plattsburg,  and  John  A. 
Cross,  of  Lathrcq;),  for  appellant  Heniy  B. 
Perkins,  of  Plattsburg,  for  the  State. 

TRIMBLE,  J.  Defendant  was  prosecuted 
under  an  Information  which  charged  that,  in 
local  option  territory,  he  willfully  and  unlaw- 
fully kept  and  delivered  intoxicating  liquor 
for  and  to  another  person  than  himself  "to 
wit,  for  and  to  Charles  Dale,  W.  R.  Houser, 
Charles  Coulson,  and  the  Chicago  Rock  Is- 
land &  Pacific  Railway  Company"  In  viola- 
tion of  section  7227,  R.  8.  Mo.  1909.  The 
Jury  returned  a  verdict  finding  the  defend- 
ant "guilty  of  keeping  and  delivering  intoxi- 
cating liquors  as  charged,"  and  assessing 
bis  punishment  at  a  fine  of  $300.  Judgment 
being  rendered  thereon,  defendant  appealed. 

The  record  discloses  that  defendant  was  87 
years  of  age  and  had  a  son  who  a  few  days 
prior  to  the  shipment  hereinafter  referred 
to,  bad  been  running  a  joint  in  Cameron 
which  was  raided,  and  the  son  thereupon  dis- 
appeared. Though  It  is  not  explicitly  so  stat- 
ed, yet  we  gather  from  the  record  that  the 
son  had  used  a  building  which  the  father 
owned  and  had  used  for  "rendering  purpos- 
es."   There  is  no  showing,  however,  that  the 


father  was  interested  wlOi  0ie  «m  In  nio- 
nlng  the  joint  or  that  he  had  anything  to  do 
therewith. 

After  the  son's  disappearanca,  the  father, 
upon  receipt  of  a  letter  from  Cai&rles  Dale, 
a  B^nsas  City  liquor  dealer,  asking  him  to 
"ship  those  empty  bottles  back,"  met  Coul- 
son, a  drayman,  on  the  street  showed  him 
the  letter,  and  directed  him  to  go  get  the  bot- 
tles and  haul  them  to>  the  Rock  Island  depot 
and  bill  them  out  to  Dale  at  Kansas  City. 
Coulson  went  as  directed  and  found,  on  the 
outside  of  said  buUdlng,  six  barrels  and  two 
half  barrels  or  kegs  which  he  hauled  to  the 
depot  as  directed. 

According  to  Coolson'a  testimony,  who  was 
a  witness  for  the  state,  he  told  the  agait 
W.  R.  Houser,  that  he  wanted  to  bill  out  to 
Dale  eight  barrels  of  empty  beer  bottles,  but 
when  the  agent  expressed  the  suspicion  that 
they  were  not  empty  and  contained  whisky 
rather  than  beer,  he  (the  dtayman)  said  to 
the  agent:  "Bill  tbem  oat  as  yon  damn 
please;  I  am  in  a  hurry,"  and,  when  the 
bill  was  made  out,  be  signed  defendant's 
name  to  it  per  his  own  as  agent  without 
looking  to  see  how  it  was  billed.  The  sta- 
tion agent  however,  who  was  also  a  witness 
for  the  state,  testified  that  he  asked  Coulson 
the  contents  of  the  barrels,  and  the  latter 
replied  "whisky  in  glass,"  and  thereupon  be 
billed  it  as  such.  The  agent  further  tesUfled 
that  the  dght  barrels  weighed  in  the  aggre- 
gate more  than  such  barrels  of  empty  beer 
bottles  would  weigh.  He  also  said  one  of 
the  barrels  leaked  "quite  a  little"  on  the 
platform,  and  that  from  the  smell  he  fhongfat 
and  judged  it  to  be  whisky.  He  further  said 
he  could  not  be  sure  whether  the  leak  came 
from  a  full  bottle  or  merely  from  an  empty 
bottle  in  which  some  liquor  had  remained. 
The  barrels  were  headed  up  and  neither  the 
drayman  nor  the  agent  could  see  what  was 
Inside.  Coulson,  in  testltying  for  the  state, 
said  they  felt  about  as  heavy  as  a  com- 
mon barrel  of  empty  beer  bottlea  The  evi- 
dence is  that  barrels  of  empty  beer  bottles 
weigh  from  126  to  150  pounds  apiece. 

At  the  close  of  the  state's  evidence  the  de- 
fendant offered  a  demurrer,  which  was  over- 
ruled. Thereafter  the  defendant  placed  Dale, 
the  Kansas  C!lty  liquor  dealer,  on  the  stand, 
who  identifled  the  letter  as  having  been  writ- 
ten by  him,  and  who  testified  that  in  answer 
thereto  he  received  the  shipment  over  the 
Rock  Island  road,  that  they  consisted  of  six 
barrels  and  two  half  barrels,  and  that  they 
contained  empty  bottles. 

The  defendant  then  wait  on  the  stand  and 
testified  to  receiving  the  letter.  He  further 
testified  that  be  met  Ooolson,  the  drayman, 
on  the  street  and,  showing  him  the  letter, 
directed  him  to  go  and  get  the  bottles  and 
haul  them  to  the  Rock  Island  depot  and  bill 
them  to  Dale  at  Kansas  Cit7  according  to  di- 
rections contained  in  the  letter.    (Tbe  letter 


4s9For  other  casea  see  Nuna  topic  and  KBT-NUIIBBB  In  all  Kar-Mumbarad  Dls«aU  and  Indues 
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bead  showed  Dale^B  street  and  number.)  He 
further  testified  that  be  did  not  handle  the 
barrels;  that  he  did  not  keep  or  store  any  In- 
toxicating liquor,  and  never  shipped  any  to 
Dale  or  any  other  person.  He  farther  te»- 
tlfled  that  the  barrels  had  been  setting  in  the 
building;  that  he  did  not  know  who  pnt  them 
there;  that  he  saw  them  in  there  with  Dale's 
name  on  them;  and  that  when  be  got  the  let- 
ter from  Dale  to  ship  the  empty  bottles  back 
he  assTuned  they  were  the  ones  called  for, 
as  the  eight  barrels  with  Dale's  name  on 
tb«n  were  all  that  were  there;  that  he  did 
not  see  what  was  in  the  barrels,  as  they  were 
headed  up,  and  did  not  know  what  was  in 
tbem,  but  thought  they  contained  empty  beer 
bottles;  and  that  he  never  knowingly  ship- 
ped any  beer  or  whisky  to  Dale.  There  can 
be  no  question  but  that  the  defendant  did  re- 
c^ve  the  letter  trom  Dale,  and  in  accordance 
therewith  he  directed  Ooulson  to  ship  the 
barrels,  because  Coulson,  a  state's  witness, 
corroborates  defendant  in  this,  and  the  let- 
ter was  identlfled  and  Introduced  in  evidence, 
and  no  pne  denies  it. 

So  far  as  the  charge  of  delivering  Is  con- 
cerned, it  may  be  a  serions  question  whether 
the  delivery  proved  Is  such  a  delivery  as  is 
contemplated  by  the  statute,  since  conceded- 
ly  It  was  for  the  purpose  of  getting  the  bar- 
rels and  whatever  they  contained  out  of  lo- 
cal option  territory  and  sending  them  to  Kan- 
sas City  where  local  option  did  not  exist. 
The  statute  was  intended  to  prevent,  as  far 
as  possible,  the  introduction  of  intoxicating 
liquor  into  dry  territory  and  its  consump- 
tion and  use  therein,  and,  consequently,  cov- 
ers every  "step  in  the  process  by  which  one 
man  should  get  liquor  for  another"  in  that 
territory.  State  v.  Bums,  237  Mo.  223, 140  S. 
W.  871.  While  a  delivery  to  a  railroad  for 
shipment  to  another  is,  for  many  purposes, 
a  delivery  to  the  consignee,  yet,  under  cir- 
cumstances like  these,  it  may  be  seriously 
questioned  whether  a  constructive  delivery, 
such  as  this  was,  and  concededly  for  the 
purpose  of  sending  it  out  of  dry  territory,  is 
such  a  delivery  as  the  statute  means. 

[1  ]  Bnt  passing,  and  without  deciding,  this 
<inestion,  we  do  not  think  the  state  made  out 
a  case  on  this  charge  because  the  evidence 
fails  to  show  that  the  defendant  knew  what 
was  in  the  barrels.  He  received  a  letter 
from  Dale  at  Kansas  City  asking  him  to 
ship  back  the  empty  bottles.  It  was  perfect- 
ly natnral,  and  consistent  with  iimocence,  for 
him  to  look  into  the  building  and,  seeing  a 
number  of  barrels  with  Dale's  name  on  them, 
to  send  them  to  him  believing  In  good  faith 
that  they  contained  empty  bottles,.  The  evi- 
dence was  that  the  son  did  not  Immediately 
retnm  emptlea,  but  stored  them,  and  fre- 
quently would  not  send  them  for  some  time, 
and  often  not  until  requested  to  do  so.  If 
it  had  not  been  for  the  drcumstanee  that  the 


defendant  was  the  fafbor  of  a  man  who  had 
been  violating  the  law,  and  that  the  building 
weis  his,  we  cannot  see  how  any  one  could 
for  a  moment  think  that  the  father  had 
knowledge  that  the  barrels  contained  bottles 
of  liquor  instead  of  empty  bottles.  Indeed, 
it  would  seem  that  only  a  part  at  least  of 
the  barrels  were  shown  to  have  contained  liq- 
uor, and  that  the  rest  were  empties.  But 
the  above-mentioned  circumstances,  although 
giving  rise  to  suspicion,  are  not  sufficient  to 
take  the  place  of  proof  that  the  father  knew 
they  contained  liquor.  In  the  absence  of 
such'  proof  there  was  no  guilty  intent  estab- 
lished, which  is  a  necessary  element  in 
every  act  In  order  to  constitute  it  a  crime. 
And  it  devolves  upon  the  state  to  prove  such 
intent  State  ▼.  Brown,  188  Mo.  App.  248, 
251,  176  a.  W.  131;  State  v.  Richardson,  192 
Mo.  App.  429,  182  S.  W,  782 ;  State  v.  Cox, 
180  S.  W.  16;  State  v.  Adams,  184  S.  W. 
922. 

[2]  Bnt  the  state  urges  that  U  defendant 
Is  not  guilty  of  delivering  he  is  guilty  of 
keeping.  But  the  evidence  does  not  appear 
to  be  any  stronger  that  defendant  knew  there 
was  Uqnor  In  the  barrels  kept  by  blm,  if  in- 
deed he  kept  them.  So  far  as  the  record 
shows  they  were  headed  up  when  he  first  saw 
them,  and  he  understood  and  supposed  all 
the  time  they  contained  empty  bottles. 

[SI  If,  however,  as  the  state  urges,  there 
be  sufficient  circumstantial  evidence  from 
which  a  Jury  could  reasonably  find  that  de- 
fendant knew  he  was  keying  intoxicating 
liquor,  there  is  none  whatever  that  he  kept 
it  for  any  of  the  parties  named  in  the  in* 
formation.  Throughout  the  record  it  is  (dear 
that  the  state  is  not  claiming  that  defoidant 
kept  the  liquor  for  Dale.  By  the  state's 
questions  it  Is  clear  that  it  was  proceeding 
upon  the  idea  that  Dale  had  sold  the  liquor 
to  the  .defendant's  son  and,  as  he  had  ab- 
sconded. Dale  had  asked  the  father  to  re- 
turn to  him  the  liquor  remaining  on  hand. 
If  the  drcumstances  had  been  sufficient  to 
show  this  and  to  show  that  defendant  knew 
he  was  keeping  liquor,  nevertheless,  it  was  a 
keeping  for  the  son  after  the  latter  had  ab- 
sconded and  left  his  unlawful  business.  But 
the  Information  does  not  charge  that  the 
father  kept  it  for  his  son.  It  charges  that 
he  kept  It  for  other  specifically  named  per- 
sons. Hence,  even  if  there  bad  been  suffi> 
dent  circumstantial  evidence  to  show  that 
defendant  knew  he  was  keeping  liquor  in  the 
barrels  in  question  (and  there  was  no  evi- 
dence that  he  kept  any  otber),  still  be  could 
not  be  convicted  for  keeping  liquor  for  bis 
son  when  tlie  charge  was  specific  that  be 
kept  It  for  another  man. 

For  these  jreasons,  the  Judgment  should 
be  reversed,  and  the  defendant  discharged 
It  la  so  ordered.    All  ooncor. 
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STATE  T.  BROWN.     (No.  1842.) 

(Springfield  Court  of  Appeals,  Missouri.    Not. 

20,  1918.) 

1.  Cbiminal  Law  »=>1090(14)— Appkal— Nk- 

0ES8ITY   OF   Bus,  OF    ExCKPTIONB— INBTBXTO- 
TIONB. 

Where  instructions  of  the  trial  court  are 
not  preserved  in  a  bill  of  exceptions,  they  are 
not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  »  2818,  3204;  Dec.  Dig.  «=» 
1090(14).] 

2.  CwKXNAi.  Law  «=5»970(5>— Monow  to  Ab- 
bmt^-Gbodnds. 

The  failure  to  verify  an  information  does  not 
render  It  so  d^ective  that  a  motion  in  arrest 
will  reach  it. 

[Ed.    Note.— For  other   cases,   see   Criminal 
Law,  Cent.  Dig.  81  2450-2462;   Dec.  Dig.  «s» 
970(5).] 
8.  Criminal  IjAW   <8=»1044— AppiaI/— Nkces- 

BITT  OF  OBJKOTION— FArLUBK  TO  VBBIFY  IN- 
FOBMATION. 

Failure  to  verify  an  information  is  not  such 
a  defect  as  will  be  noticed  on  appeal,  in  the 
absence  of  a  motion  to  quash  in  tne  trial  court. 

[Ed.    Note. — ^For   other   cases,   see   Criminal 
Law.  Cent.  Dig.  H  2672,  2674,  2676;  Dec.  Dig. 
«s>l044.] 
4.  CBnaiTAi,  Law    «s>1088(19)  —  Apprai.  — 

Bux  OF  ExcKPTioNS— Motion  in  Abbkst. 
Where  motion  in  arrest  of  judgment  is  not 
embodied  in  a  bill  of  exceptions,  copying  it  Into 
the  record  proper  does  not  make  it  a  part  of  the 
record,  and  its  denial  is  therefore  not  review- 
able. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
lAW,  OeBfJ>ig.  i  2802;  Dec.Dig.  «=»1088(19).] 

6.  Obhonal  Law   <S=»1044  —  Appkai^Nb- 

CBS8ITT  OF  Objbotionb  Bklow — ^Infobica- 

TION    Not    Containino    iNooBfiKicENT    of 

Naios  of  Witnesses. 

As  objection  that  an  information  does  not 

contain  die  indorsement  of  the  names  of  the 

witnesses  for  the  prosecution  is  reviewable  only 

if  raised  in  the  trial  court  by  a  motion  to  quash 

tlie  information. 
[Ed.   Note. — For  other  cases,   see  Criminal 

Law.  Cent  Dig.  8S  2672,  267472976;  Dec  Dig 

«s>1044.] 

Error  to  Circuit  Court,  Howell  Connty ;  W. 
N.  Brans,  Judge. 

Eugene  L.  Brown  was  convicted  of  crim- 
inal slander,  and  brings  error.    Afflmied. 

J.  N.  Burroughs,  of  West  Plains,  for  plain- 
tiff in  error. 

FARBINOTON,  J.  PlalntUT  In  error  was 
convicted  at  tbe  July,  1916,  term  of  the  How- 
ell county  circuit  court  on  a  charge  of  crim- 
inal slander,  under  section  4817,  B.  S.  1909, 
and  his  punishment  assessed  at  a  fine  of 
$500  under  section  4876.  An  appeal  was 
granted  to  this  court,  but  was  not  perfected, 
and  was  dismissed  upon  the  motion  of  the 
state.  Tbe  accused  then  resorted  to  a  writ 
of  error. 

[1]  As  no  Mil  of  exertions  was  filed,  tbe 
points  raised  in  tbe  motion  for  a  sew  trial 
are  not  before  this  court  This,  of  course, 
precludes  a  review  oi  tbe  instructions. 
Plaintiff  in  error  urges  error  in  tbe  instruc- 


tions and  briefs  the  point,  although  conced- 
ing In  his  brief  that  he  must  submit  bis  case 
here  on  tbe  record  pn^er.  If  be  desired  a 
review  of  the  liutmctions,  he  should  have 
preserved  them  in  a  bill  of  exceptions.  State 
V.  Shebane,  26  Mo.  666. 

A  point  is  made  touching  the  verlficatioD 
of  tbe  Information.  As  pointed  out  in  State 
y.  Lawhom,  260  Mo.  loc.  dt  304,  167  S.  W. 
847,  tbe  three  methods  of  verification  provid- 
ed for  by  section  6067,  Et  S.  1900,  are  as  fol- 
lows: 

"(1)  The  Informati^  might  he  v«rifl«d  by  the 
oath  of  the  prosecuting  attomev;  &)  auea  in- 
formation might  be  verified  by  the  oau  of  some 
person  competent  to  testify  as  a  witness  in  tbe 
case  by  appending  to,  or  Indorsing  on,  the  in- 
formation such  oath ;  or  (8)  it  might  be  supports 
ed  by  the  affidavit  of  some  person  competent  to 
testitr  in  the  case,  which  affidavit  might  be  con- 
tained in  some  separate  and  extraneous  paper, 
but  which  must  be  filed  with  the  information." 

Certainly  neither  of  the  two  first  methods 
were  followed  in  this  case.  Tbe  information 
starts  in  this  fashion: 

"J.  L.  Bess,  prosecuting  attorney  within  and 
for  the  county  of  Howel£  in  the  state  of  Mis- 
souri, under  ms  oath  of  office  and  <m  the  sworn 
complaint  of  one  Lula  Mize,  which  is  herewith 
filed,  informs  the  court,"  etc. 

Filed  therewith  is  an  Instrument  wtalcb 
commences  thus: 

"State  of  Missouri,  County  of  Howell — sa.: 
State  of  Missouri  v.  Eugene  Brown.  Lula  Mise^ 
b^ng  didy  sworn,  upon  her  oath  says  that  one 
Eugene  Brown,"  etc., 

falsely  and  maliciously  spoke  slanderous 
words  in  the  presence  of  certain  named  per- 
sons imputing  to  her  tbe  ottesiae  of  fornica- 
tion. The  words  are  set  out,  and  it  is  a  rath- 
er detailed  statement  Her  name  is  signed 
to  it  followed  by: 

"Subscribed  and  sworn  to  before  me  this  13th 
day  of  May,  1916.  Jack  E.  Hogan,  Notary 
PubUc." 

Plaintiff  in  error  asks  us  to  pass  on  this 
question  of  verification  because  of  tbe  as- 
signments in  tbe  motion  in  arrest  of  judg- 
ment (which  happens  to  be  copied  In  the  rec- 
ord premier  certified  by  tbe  circuit  clerk)  that 
"tbe  information  charges  no  offense  against 
the  defendant  under  the  laws  of  Missouri," 
and  that  "the  judgment  on  tbe  whole  rec- 
ord was  erroneous." 

[2,3]  It  is  expressly  held  in  State  v. 
Brown,  181  Mo.  192,  loc.  dt  223  to  233,  79 
S.  W.  1111,  that  tbe  failure  to  verify  tbe  In- 
formation does  not  render  it  so  defective 
that  a  motion  in  arrest  would  reach  it,  and 
that  it  is  not  such  a  defect  that  the  appellate 
court  will  notice  it  without  a  motion  to 
quash.  What  Is  there  said  overrules  any 
contention  plaintiff  in  error  might  urge  with 
reference  to  the  matter  of  yeriflcation  in  tbe 
case  at  bar. 

[4]  Moreover,  tbe  questton  attempted  to  be 
raised  Is  not  reviewable  in  this  case.  Copy- 
ing a  motion  In  arrest  of  Judgment  into  tbe 
record  proper  does  not  make  it  a  imrt  of  the 
record ;  this  can  only  be  acoompllshed  by  bav- 
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lug  the  motdon  in  fe.rre8t  •mbodied  In  a  bUl 
of  ezcq^tlons.  Poller  ▼.  TIuMnas,  86'  Ma 
App.  lOS;  lioyd  v.  nmrman,  60  Mo.  App. 
145. 

[S]  Einally,  idalnUff  In  error  contends  tbat 
we  sboold  reverse  the  Jadgiment  became  the 
name  of  the  prosecntlng  wltnetM  and  the 
names  of  the  other  witnesses  for  the  state 
were  not  Indorsed  on  the  Information,  de- 
claring that  this  Is  not  waived  bj*  failure  to 
file  a  motion  to  quash  in  tills  kind  of  case 
bat  not  dtlng  any  authority.  As  stated  in 
the  Information,  the  sworn  complaint  of  LfUla 
Mize  was  filed  therewith.  Taming  to  the  rec- 
ord oertlfled  by  the  drcait  court,  the  file 
marks  on  the  backs  of  both  the  complaint 
and  information  show  that  both  were  filed  on 
May  26,  1916.  On  the  back  of  the  oamplatnt 
(not  the  information)  this  appears:  "Wit- 
nesses for  State:  Boy  Zerkle,  Raymcmd 
Dawes."  These  were  the  persons  mentioned 
in  the  complaint,  and  again  in  the  informa- 
tion, as  those  who  heard  Bagene  L.  Brown 
gpeaJt  the  slanderous  words.  Doubtless  the 
indorsement  of  these  names  on  tlie  complaint, 
instead  of  on  the  information,  was  a  mere 
inadvertence.  Howevw,  It  is  not  necessary 
to  decide  the  gnesttonoa  that  groand.  We 
have  not  l)een  able  to  find  any  authority  dls- 
tingoishlng  this  kind  of  case  from  other  crim- 
inal cases  in  which  it  is  held  that  an  objec- 
tion to  an  information  on  the  groand  that  it 
does  not  contain  the  Indorsement  of  the 
names  of  the  witnesses  for  the  proseentlon 
must  be  raised  in  the  trial  court  by  a  motion 
to  quash  the  information.  State  t.  Griffin, 
87  Mo.  008;  State  v.  Davidson,  44  Ma  App. 
613 ;  State  v.  Barrlngton,  108  Ma  loc.  dt  70, 
95  S.  W.  238.  No  motion  to  quash  was  filed, 
and  hence  tlils  point  Is  not  available  tor  le- 
versal. 

We  have  examined  the  zeoovd  mrapar  and 
flitd  no  error. 

The  Judgment  is  affirmed. 

ROBERTSON,  P.  J.,  and  STDBOIS,  J, 
nmcor. 


KBITBXiEIT  ft  QTJINN  v.  LUSK  et  aL 

(Na  1917.) 

(Springfield  Gonrt  of  Appeals.    Missouri.    Nov. 

20,  1916.) 

i.  CAVanuB  «is>173  —  Thbouqh  Shipickrt  — 

Contracts. 
An  interpretation  of  contracts  for  shipment 
ever  ocnmectuig  lines,  as  beinf  for  throiigh  ship- 
ment, making  the  initial  earner  liable  tbr  dam- 
ages wherever  occurring,  la  favored. 

[Eid.  Note.— For  other  cases,  see  Oarriers, 
Cent.  Dig.  ii  760-763,  781-784;  Dec  Dig.  «» 
17S.] 

2l  Casbjoebs  «a>18B(SMrBB«DaH  Bhificeiit— 

EvinBHoa. 
Evidence  held  not  to  conclusively  show  that 
a  shipment  of  goods  over  connecting  lines  was 
not  onder  a  contract  of  throngh  shipment.  - 

[Ed.  Note. — For  other  cases,  see  Oairiers, 
Cent.  Dig.  a  84&-«6(l:    Dae  Dig.  «=>186(8)J 


8.  OtkBinme  «p>178— "Thbouob  Sbipmsnt" 
—Bill  or  Lading. 
There  I>eing  evidence  that  the  parties  con- 
templated a  through  sMpmeot,  part  over  a  con- 
necang  line,  at  a  given  rate  fo«  the  whole  dis- 
tance, whether  paid  to.  the  Initial  or  connecting 
carrier,  the  initial  carrier  did  not,  as  matter  of 
law,  destroy  the  through  character  of  the  ship- 
ment by  issnin^  a  bill  of  lading  over  its  own 
line  only,  and  itself  reconsigning  the  goods  to 
the  coimecting  carrier,  under  a  general  clause 
of  its  tariffs  giving  reconsignment  rights  to  all 
shippers. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  760-768,  781-784;  Dec.  Dig.  «=» 
17& 

For  other  definitiona,  see  Words  and  Plirases, 
Second  Series,  Through  Shipment] 
4.  Cabbikbs  «=s>177(3)— Connbotino  Lines- 
Liability  OF  Initial  Cabbibb. 
If  defendant  carrier  undertook  In  the  first 
instance  to  carry  goods  from  a  point  in  Missouri 
only  to  J.  in  Arkansas,  and  later  at  J.  agreed 
witn  the  shipper  to  continue  the  shipment  to 
C.  in  Arkansas,  at  a  through  rate,  nsing  the 
line  of  another  carrier  for  that  puriKMe,  then  as 
to  such  further  intrastate  shipment,  governed 
by  the  common  law  or  state  statutes,  the  con- 
necting carrier  became  defendant's  agent,  for 
any  negligence  of  wbidi  defendant  is  liable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  U  779-789;    Dec  Dig.  «=>177(3).] 

Appeal  from  CIraitt  Court,  Howell  County ; 
W.  N.  Evans,  Judge. 

Action  by  Kelthley  &  Quinn  against  James 
W.  Lusk  and  others,  receivers  of  the  iit 
Louis  ft  San  Francisco  Railroad.  Judgment 
for  plaintiffs,  and  defendants  apj)eaL  Af- 
firmed. 

See,  also,  190  Ma  App.  408, 177  &  W.  736. 

W.  F.  Evans,  of  St  Louis,  and  W.  J.  Orr, 
of  E^pringfleld,  ft>r  appellants. 

BTUBGIS,  J.  This  is  the  second  vppeal  in 
this  case,  and  w»  refer  to  190  Mo.  App.  468, 
177  S.  W.  766,  for  a  more  detailed  state- 
ment of  the  facts.  On  the  former  trial  the 
court  sustained  a  demorrer  to  plaintiffs'  evl- 
denoe,  and  directed  a  verdict  for  defendants. 
We  reversed  and  remanded  the  case,  holding 
that  plaintiffs'  evidence  tended  to  show  that 
their  carload  of  apples  shipped  from  Bum- 
ham,  Mo.,  to  Clarendon,  A^  was  damaged 
in  transit  by  the  fault  of  defendants  as  ini- 
tial carrier,  or  of  tlie  Cotton  Belt  as  con- 
necting and  terminal  carrier,  or  by  both.  In 
not  keeping  open  the  ventilators  In  the  car; 
that  the  evidence  then  presented  also  tended 
to  prove  tbat  dsftodants  are  liable  for  the 
negligence  of  the  connecting  carrier  as  well 
as  Its  own  negUgence  In  this  respect,  on 
the  groand  that  defendant  undertook  a 
throu^  shipment  of  the  car  of  apples  to 
GIar«idon,  whether  such  undertaking  was 
initial  at  the  time  and  place  ,of  reoeivlng  the 
oar,  or  1^  way  oif  enlarging  and  extending  its 
contract  at  or  before  tiie  car  reached  the. 
terminus  of  defendants'  road  at  Jonesboro, 
Ark. 

On  a  retrial  of  this  case  on  the  same  plead- 
ings plaintiffs'  evidence  Is  the  same  as  before, 
and  defendant  did  not  attempt  to  disprove 
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eltber  tbe  teot  or  cause  of  plalntlffB'  dam- 
ago.  On  a  trial  without  a  Jary  the  court 
found  for  plaintiffs.  Aa  on  the  former  trial, 
the  evidence  does  not  clearly  show  when  the 
ventilators  were  closed,  and  defendant  main- 
tains that  nothing  more  is  shown  as  to 
which  carrier  was  negligent  than  that  the 
apples  were  properly  loaded  at  Bumham, 
Mo.,  with  yentllators  then  open,  and  that  on 
their  arrival  at  Clarendon,  four  days  later, 
the  ventilators  were  closed  and  the  apples 
rotting  and  badly  damaged.  The  defendants, 
as  initial  carrier,  rely  on  the  rule  of  law 
that  under  such  facts  the  presumption  Is  that 
the  damage  was  done  by  the  last  carrier,  the 
Cotton  Belt,  and  that  defendants  cannot  be 
held  liable  under  the  facts  as  now  presented 
for  the  negligence  of  such  connecting  carrier. 
We  note,  however,  that  the  evidence  now  does 
show  that  the  car  of  apples  was  in  defend- 
ants' possession  three  of  the  four  days  in 
transit,  being  delivered  by  it  to  the  Cotton 
Belt  less  than  twenty-four  hours  before  the 
car  arrived  at  Clarendon  In  bad  condition, 
and  our  observation  is  that  good  apples  do 
not  rot  to  any  great  extent  in  one  day,  even 
If  in  an  air-tight  indosure.  The  evidence 
also  shows  that  this  car  was  needlessly  de- 
layed at  Jonesboro  for  at  least  two  days  be- 
cause the  defendants'  agent  there  was  de- 
manding excessive  freight. 

[1]  We  may  also  here  remarl:  that  the  law 
and  courts,  both  state  and  federal,  favor  the 
making  and  interpretation  of  contracts  for 
shipments  oyer  connecting  carriers  as  being 
for  through  shipment,  and  making  the  initial 
carrier  with  whom  the  contract  is  made  lia- 
ble for  all  damage  whether  cansed  by  such 
initial  carrier  or  connecting  carrier.  This 
Is  rightly  80,  as  illustrated  by  the  present  case, 
since  it  is  almost  impossible  for  a  shipper, 
who  parts  with  his  property  tn  good  condition 
and,  having  no  control  over  or  knowledge  of 
it  during  transit,  finds  it  damaged  when  de- 
livered to  him  at  the  end  of  a  long  Journey, 
to  ascertain  the  exact  time  and  place  of  the 
injury  or  by  which  carrier  Inflicted.  More- 
over, to  sue  a  connecting  carrier  often  neces- 
sitates going  to  a  f<»elgn  Jurisdiction  to 
do  so. 

[2]  The  evidence  Introduced  at  this  trial  by 
defendants  Is  that  of  its  agent  at  Bumham, 
the  initial  point  of  shipment  and  Its  agent 
at  Jonesboro,  the  terminus  of  def^idants' 
road.  This  evidence  has  to  do  solely  with 
the  contention  of  defendants  that  It  trans- 
ported the  apples  under  Its  bill  of  lading  from 
Bumham  to  Jonesboro  only,  where  the  car 
was  reconslgned  ov«r  the  Cotton  Belt  to 
Clarendon,  and  that  consequently  It  Is  not 
liable  for  any  damage  done  on  or  by  that 
road.  We  do  not  think  the  evidence  con- 
clusively so  shows,  and  we  are  not  concerned 
with  its  weight  According  to  the  evidence 
•wfyen  viewed  most  favorably  for  plaintiffs, 
the  fact  remains  that  plaintiffs  made  known 
to  deCmdaata'  Nwat  at  BunUiMB  that  tbex 


desired  to  ship  this  ear  of  npjjiea  to  Olaren- 
don,  Ark.;  that  both  parties  knew  that  de- 
fendants' road  only  extended  to  Jonesboro, 
Ark.,  and  that  from  there  the  car  would 
go  over  the  Cotton  Belt;  that  defendants' 
agent  gave  plaintiffs  the  through  rate  and 
told  them  that  the  freight  could  be  paid  at 
Clarendon,  which  was  done;  that  defend- 
ants' agent  Instructed  plaintiffs  to  have  tbe 
car  billed  tib  Jonesboro,  and  that  defoidant 
would  then  rebill  the  car  from  there  and  send 
it  on  to  Clarendon  and  the  freight  could  be 
paid  thera  Defendants'  agent  at  Bumham, 
while  testifying  that  he  billed  the  car  only 
to  Jonesboro  because  plaintiff  said  to  do  so 
after  be  had  esplalned  the  tariffs,  rates,  re- 
consignment,  etc.,  also  says  that  the  through 
rate  was  the  same  aa  the  stun  of  the  two 
locals,  and  that  he  told  plaintiffs  the  car 
could  be  reconslgned  at  Jonesboro  under  de- 
fendants' tariffs.  The  evidence  of  defend- 
ants' agent  at  Jonesboro  throws  little  light 
on  the  matter.  He  testlfled  only  from  the 
records  In  his  office,  and  said  that  he  bad  no 
personal  knowledge  of  what  took  place  at 
Jonesboro ;  that  whatever  was  done  In  reoon- 
signing  the  car  was  done  by  the  cashier  In  his 
office.  Plaintiffs'  evidence  therefore  still 
stands  that  tbe  only  thing  they  did  at  Jones- 
boro was  that,  after  seeing  tbe  agent  about 
the  freight  and  his  demanding  an  excessive 
amount,  the  defendants'  agoit  jsaid  he  would 
forward  the  car  to  Clarendon  and  let  plain- 
tiffs pay  the  freight  there,  which  he  did  do  by 
marking  on  the  waybill  "Forward  to  Cbiren- 
don."  Tbe  plalntifb  paid  the  through  rate 
at  Clarendon,  which  was  the  same  as  de- 
fendants' agent  had  given  them  at  Bumham. 
The  most  salient  fact  in  tbe  case,  perhaps.  Is 
that  plaintiffs  never  had  any  contract  or  deal- 
ings with  the  connecting  carrier  except  to  pay 
the  through  freight  at  tbe  aid  of  tbe  ship- 
ment. Plaintiffs'  dealings  with  reference  to 
forwarding  the  freight  were  exclusively  with 
defendant  If  any  bill  of  lading  was  Issued 
by  the  Cotton  Belt  it  must  have  been  Issued 
to  the  defendant  Whatever  contract  or  ar- 
rangement there  was  with  the  Cotton  Belt 
with  reference  to  its  transporting  the  car  to 
Clarendon,  such  contract  was  with  the  de- 
fendant We  are  aware,  however,  in  speak- 
ing of  a  contract  between  shipper  and  carrier, 
that  there  is  littie,  if  any,  freedom  of  con- 
tract In  such  cases,  and  that  whatever  con- 
tract there  Is  must  be  general  and  alike  to 
all  shippers,  and  is  in  fact  superimposed  on 
carrier  and  shipper  .alike  by  the  law  and 
rules  and  regulati(»s  prescribed  thereunder 
from  which  neither  carrier  nor  shipper  i» 
allowed  to  depart 

Defendant  lays  much  stress  on  tbe  fact 
that  the  bill  of  lading  Issued  by  It  was  only 
to  Jonesboro,  the  end  of  its  line,  and  that  un- 
der Its  published  and  approved  tariffs  there 
is  a  general  provision  that  defendant  would 
undertake  to  comply  wtUi  proper  requests 
for  z^coQslgnment.  where  practicable  to  do 


Digitized  by  ^OOQIC 


Mo) 


KEITHIiET  A  QUINN  T.  liVBK, 


ess 


80,  but  wlttioat  any  reaponsiblllty  in  oonnec- 
Uon  therewith.  These  &ct8,  however,  are 
not  conclusive  either  way  whether  under 
tbe  federal  or  state  law.  We  held  on  the 
former  appeal  that,  granting  that  the  ship- 
ment, being  an  interstate  one,  is  governed  by 
the  federal  law  as  interpreted  by  the  federal 
decisions,  yet  the  manner  of  billing  a  ship- 
ment is  not  conclusive  as  to  the  character  of 
sQch  shipment,  whether  a  through  one  or  not 
A  review  of  the  authorities  convinces  us  of 
tbe  correctness  of  that  conclusion,  and  that 
the  whole  evidence  justifies  a  finding  that 
this  was  a  through  shipment  by  defendant, 
notwithstanding  the  bill  of  lading  was  only 
to  Jonesboro  and  its  tariffs  provided  for  a 
reconsignment  on  proper  request  of  any  ship- 
per. It  seems  that  the  real  test  is  whether 
tbe  parties  intended  that  there  should  be  a 
continuity  of  movement  of  the  freight  from 
tbe  one  place  to  the  other — a  continuous  or 
single  shipment  not  ending  until  the  goods 
arrived  at  the  place  of  destination;  that  tbe 
Initial  carrier  undertakes  to  have  the  goods 
forwarded  to  destination  without  the  shipper 
having  to  make  any  new  or  intervening  con- 
tract with  the  connecting  carrier.  In  deter- 
mining whether  a  shipment  of  goods  from 
Leesrllle,  La.,  which  were  in  fact  delivered 
by  the  shipper  to  the  purchaser  at  Shreveport 
In  that  state,  but  for  farther  shipment  to 
Parsons,  Kan.,  was  an  interstate  or  intra- 
state shipment,  the  court,  in  Louis  Werner 
Sawmiu  Co.  V.  Kansas  Oity  Southern  By.  Go., 
186  S.  W.  1118,  said: 

"^t  Is  true  the  mere  accident  of  billing  is  not 
dedsive,  and  the  fact  that  tbe  billing  was  Is- 
«aed  from  LeesviUe,  La.,  to  Parsona,  Kos., 
may  be  put  aside  entirely.  However,  though 
SQch  be  trae,  the  shipment,  whether  intrastate 
or  interstate,  ia  to  be  determined  by  reference 
to  the  intention  of  the  partiea  tonchin?  the 
continuity  of  movement  from-  the  point  of  ship- 
ment. The  petition  pointedly  avers  that  both 
tbe  Missouri,  Kanaaa  &  Texas  Railway  Com- 
pany and  pUtintiff  Intended  tbe  shipment  should 
be  carried  as  by  continuity  of  movement  from 
I«eaville,  La.,  to  Parsona,  Kan.  The  court 
pays  but  slight  heed  to  the  billing  in  matters 
of  titis  character  because  of  the  opportunity 
for  the  practice  of  subterfuge  which  attends  it 
and  looks  rather  to  the  substance  of  the  trans- 
action as  by  inquiry  touching  tbe  intention  of 
the  parties  to  transport  the  goods  into  a  for- 
eign state  or  country  through  continuity  of 
movement  which  attends  or  is  contemplated  in 
the  transaction.  Therefore  it  is  said  that  the 
shipment  takes  on  the  character  of  either  in- 
trastate or  interstate  commerce  at  the  point 
the  shipment  is  started.  The  rule  reflected  in 
tbe  anthorities  is  that  if,  through  continuity  of 
movement,  the  goods  are  destined  at  the  time 
they  are  started  for  a  point  in  another  state, 
the  shipment  is  to  be  regarded  as  interstate 
commerce,  and  therefore  falling  within  the 
purview  of  the  interstate  statutes  In  respect  of 
rates  rather  than  intrastate,  though  the  billing 
when  looked  to  alone  may  suggest  the  latter." 

See,  also,  'Texas  &  17.  O.  R.  Ooi  r.  Sabine 
Tram  Co.,  22T  U.  S,  112,  38  S«p.  Ot  229,  67 


I*  Eld.  442,  and  cases  dted;  ruHer  on  Inter- 
state Commerce,  18;  United  States  ▼.  Union 
Stockyards,  226  U.  S.  286,  83  Sup.  Ot  83,  57 
L.  Ed.  226. 

[8]  We  therefore  adhere  to  our  former 
mling  that  where  there  is  evidence  showing 
that  the  parties  contemplated  a  through  shlp- 
moit  part  of  which  was  over,  a  connecting 
carrier,  at  a  given  rate  covering  the  whole 
distance,  whether  paid  to  the  initial  carrier 
or  connecting  carrier,  then  the  initial  carrier 
does  not,  as  a  matter  of  law,  destroy  the 
character  of  the  shipment  as  a  through  one 
or  relieve  Itself  from  the  liability  oi  a 
through  carrier  by  issuing  a  bill  of  lading 
over  Its  own  Itue  only  and  Itself  reconslgn- 
Ing  the  goods  to  such  connecting  carrier  un- 
der a  general  danse  of  Its  tariffs  giving  re- 
consignment  rlj^ts  to  all  8hlpi>erB.  We  re- 
fer to  onr  former  opinion  for  other  authori- 
ties sustaining  this  position. 

We  also  pointed  out  there  and  need  not 
again  discuss  the  preposition  that  this  rul- 
ing in  no  way  conflicts  with  the  cases  cited 
and  relied  on  by  defendant  to  the  effect  that 
in  Interstate  commerce,  whldi  this  shipment 
is,  special  contracts,  either  verbal  or  writ- 
ten, have  no  validity  when  not  covered  by 
the  schedules  filed  with  and  approved  by  the 
Interstate  Commerce  CommiSBlon.  Had  the 
defendant  Issued  a  through  bill  of  lading 
as  a  written  contract  the  rate  and  result 
would  have  been  the  same,  and  if  the  de- 
fendant chose  to  make  the  shipment  Uy  issu- 
ing a  bill  of  lading  over  its  own  line  only, 
and  then  continuing  tbe  shipment  over  the 
connecting  line  by  marking  on  the  waybill 
"Forward  to  Clarendon,"  It  should  not  be 
held  to  have  thus  limited  Its  UabUity. 

[4]  We  also  ruled  in  our  former  opinion, 
citing  Cohen  v.  Railroad,  126  Mo.  App.  244, 
102  S.  W.  1029,  that  if  we  view  the  case  on 
the  theory  that  the  defendant  only  undertook 
In  the  first  instance  to  ship  the  car  of  ap- 
ples from  Bnrnham  to  Jonesboro  and  later, 
at  the  completion  of  such  interstate  shipment 
did,  at  Jonesboro,  Ark.,  as  the  evidence  tends 
to  show,  make  a  further  agreement  with 
plaintiffs  to  continue  the  shipment  to  Claren- 
don, another  point  in  Arkansas,  at  a  through 
rate,  using  the  Cotton  Belt  Railroad  for  that 
purpose,  then  snch  further  shipment  was  in- 
trastate governed  by  the  common  law  or  by 
state  statutes,  and  tbe  connecting  carrier 
became  the  agent  of  defendant  to  make  such 
shipment  and  defendant  is  liable  for  Its  neg- 
ligence.   To  this  mling  we  also  adhere. 

Tbe  resoUi  Is  that  ths  Judgment  Is  af- 
firmed. 

FARRINGTON,  J.,  concnra.  BOBBRT- 
80N,  P.  J.,  ooneors  In  the  result  readied. 
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STATE  ▼.  WATERS.    (No.  188T.) 

(Springfield  C!ourt  of  Appeals.    Mlsaouri.    Not. 

20,  1916.) 

'Bbeach  of  thk  Peace  €=^4  —  Irfobuatioit — 
"Unlawfdixt"— "Wn,Lrni.LT." 
Under  Rev.  St  1909,  $  4709,  making  it  a 

-  misdemeanor  for  any  person  to  "willfully  disturb 
the  peace  of  any  neighborhood  or  of  any  family 
or  of  any  person  by  loud  and  unusual  noise," 

'  ett:.\  an  Information  was  insufficient  which 
charged  that  the  accused  .did  "unlawfully"  dis- 
turb the  peace,  etc. ;  the  word  "unlawfully"  not 
being  an  equivalent  of  the  word  "willfully." 

[Ed.  Note. — For  other  cas^  see  Breach  of  the 
Peace,  Cent.  Dig.  S  6;  Dec.  Dig.  ®=>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unlawfully;  Will- 
fully.] 

Appeal  from  Clrcnlt  Conrt,  Maries  Goonty; 
John  6.  Slate,  Judge. 

EugeAe  Wbters  was  convicted  of  dlaturb- 
ing  the  peace,  and  appeals.    Reversed. 

T.  B.  Waters,  of  Sedalla,  John  D.  Orozler, 
.  of  Vienna,  Barney  Reed,  of  Ulman,  and  L.  M. 
Eads,  of  Vienna,  for  appellant 

STUBQI8,  J.  The  defendant  was  convict- 
ed in  the  circuit  court  of  Maries  connty  on 
an  Information  there  filed  charging  him  tvlth 
disturbing  the  peace  of  one  George  A-  CSay- 
ton.  The  defendant  challenged  the  Bofficlen- 
cy  of  the  Information  by  motion  to  quash  In 
the  trial  court,  and  relies  on  that  point  for 
reversal '  here.  The  information  Is  bated  on 
section  4709,  R.  S.  1909,  wbicla  makes  It  a 
misdemeanor  for  any  person  to  "wlllfoUy  dls- 

'  tarb  the  peace  of  any  neighborhood,  or  of  any 
famltjr,  or  of  any  person,  by  loud  and  un- 
usual noise,"  etc.  The  information  here 
charges  that  the  defendant,  at,  etc.,  "did  im- 
lawfolly  disturb  the  peace  -of  one  Oeorge  A. 
Clayton   by  loud  and   unusual  noise,"   etc. 

■The  question  presented  Is  whether  the  stat- 
utory offense  of  willfully  disturbing  the  peace 
is  sufficiently  charged  by  an  information  us- 

-  lag  the  word  "unlawfully"  instead  of  tlie 
statutory  word  "willfully." 

Were  we  not  bound  by  precedents  we  would 
be  Inclined  to  Iiold  the  Information  good  on 
the  ground  that  to  our  minds  there  Is  no  sub- 
stantial difference  between  charging  one 
with  "unlawfully"  doing  the  acts  constitut- 
ing the  disturbance  of  the  peace  and  with 
"willfully"  doing  such  acts.  HodgklnB  v. 
State,  36  Neb.  160,  64  N.  W.  86.  The  in- 
formation in  this  case,  by  use  of  the  word 
"unlawfully,"  carries  with  it  the  diarge  that 
the  acts  done  were  done  with  a  wrongful  in- 
tent and  against  the  admonition  of  the  law. 
Such  Is  the  meaning  of  "willful"  in  a  stat- 
ute like  this.  State  v.  Ferguson,  82  Mo.  App, 
683;  Holmes  v.  State,  39  Tex.  Or.  R.  231, 
45  S.  W.  487,  73  Am.  St  Rep.  021. 

Our  8n(teeme  Oourt  has,  however,  ruled 
otherwise,  and  perhaps  properly  so,  in  State 
V.  Hopper,  27  Mo.  699,  where  it  is  held  that 
the  word  "unlawfully"  la  not  the  equivalent 


of  'fwlllfully"  in  an  Indictment  nnder  tbe 
companion  section  4713,  R.  S.  1909,  defining 
disturbance  of  a  religious  assembly.  Tba 
words  used  in  that  section  in  defining  the 
offense  are  "willfully,  maliciously,  or  con- 
temptuously," any  one  of  wliicb  is  sufficient 
to  constitute  the  offense.  State  t.  Karnes, 
61  Mo.  App.  293,  295,  and  cases  dted.  And 
the  Supreme  Ck>urt  in  the  Hopper  Otse,  an- 
pra,  says  that  In  uMng  the  word  "unlawful- 
ly," "neither  the  words  of  the  statute  descrlp' 
tlve  of  the  atteaae  nor  equivalent  words  are 
used."  To  the  same  effect  is  State  v.  Bank- 
head,  26  Mo.  558. 

Nor  is  the  Supreme  Court  of  tliis  state  the 
only  court  so  holding.  In  State  v.  Townsell, 
GO  Tenn.  (3  Heisk.)  6,  the  statute  defined  the 
offense  by  the  use  of  the  word  "willful,"  and 
the  Indictment  charged  same  as  being  "Un- 
lawful," and  the  court  held  the  indictment 
bad,  saying: 

'  "The  presentment  charges  that  the  acts  al- 
leged were  nnlawfnily  done,  but  does  not  charge 
that  they  were  done  'willfully.'  We  hold  that 
this  is  a  fatal  defect  in  an  Indictment  or  pre- 
sentment for  this  offense,  founded  upon  the 
Code.  I^e  word  'unlawfully'  is  not  the  syn- 
onym of  the  word  'willfoUv' :  nor  can  it  b« 
said  that  every  act  unlawfully  done  is  will- 
fully done.  *  *  *  So  far  as  we  are  familiar 
with  English  forms  of  indictment  for  this  of- 
fense, the  word  wlllfnUy  is  invariably  used, 
and  under  oar  statute  we  bold  it  essential." 

In  State  v.  Hnssey,  60  Me.  410, 11  Am.  Rep. 
209,  the  court  held  that  whwe  the  statute 
made  It  criminal  to  "willfully  and  mallcions- 
ly"  throw  down  a  gate  or  fence,  an  indict- 
ment was  not  sufficient  which  charged  a 
person  with  unlawfully  and  maUcionsly 
throwing  down  a  gate.    The  court  there  said: 

"Unlawfully  doing  a  thing  Is  not  synonymous 
with  willfully  doing  it.  A  man  may  do  many 
things  willfully  which  are  not  unlawful,  and 
be  may  do  things  unlawfully  which  are  not 
willfully  done.  It  was  held  in  Rex  v.  Davis, 
1  Leach,  656,  that  'unlawfully  and  malldous- 
iy*  is  not  equivalent  to  'willfully  and  malidous- 
ly,'  and  that  as  'willfully  and  maliciously'  were 
both  mentioned  in  tbe  statute  as  descriptive 
of  the  offense,  both  must  be  stated  in  the  in- 
dictment" 

In  State  V.  Robinson,  104  I<a.  224,  28  Soath. 
1002,  the  court  holding  an  indictment  defec- 
tive for  interchanging  these  words,  said: 

"The  words  'unlawfully*  and  'felonioiMly,' 
used  in  this  count,  were  not  necessary,  and 
neither  takes  the  place  of  'willfully'  employed 
in  the  statute.  Neither  has  the  same  mean- 
ing and  import  as  'willfully';  neither  is  the 
equivalent  of  'willfully.'  In  State  v.  Langs- 
ton.  45  La.  Ann.  1182,  14  South.  137,  it  was 
held  that  "willfully,'  has  a  significance,  and 
where  used  in  the  statute  as  descriptive  of  tbe 
offense  denounced,  its  employment  in  the  in- 
dictment is  essenaaL" 

In  Jones  v.  State,  9  Tex.  App.  178,  that 
court  held  that  where  the  statute  used  the 
word  "willfully"  la  defining  an  offense,  the 
indictment  charging  the  same  cannot  use  the 
word  "unlawfully"  In .  Ilea-  thereof,  since 
"willfully"  has  a  restricted  meaning,  and  is 
not  equivalent  to  "unlawfully."  Other  cases 
to  the  same  effect  might  be  dted.    See  Blab- 
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op's  Orimlnal  Piocednn,  toL  3,  pp.  1408. 1406; 
10  Sdc.  Pleading  &  Practice,  482. 

No  other  qnestionB  need  be  dlscDssed,  since 
what  we  have  said  leads  to.  a  reversal  ot  tbe 
case;    and  It  la  so  ordered. 

.    FARBINOTON,    3.,    concora.      ROBHRT- 
SON,  P.  J.,  ooncon  in  the  result  reached. 


FOREST  LI7MBER  CO.  t.  HATTBN  et  sL 
(No.  186S.) 

(Springfldd  C!oart  of  Appeals.    MissouiL    Nor. 
20,  1916.) 

1.  GoNtrrixuTioHAi.  Law  «=>309(1)— Dux  Pbo- 
CEss— Civil  PBOcxBDinas. 

Where,  on  motion  of  the  original  plaintiff 
in  a  DMchsnic's  lien  suit  with  which  other  such 
suitB  had  been  consolidated,  the  suit  was  dis- 
missed, disdisrgine  all  the  defendants,  and 
thereafter  reinstated  on  motion  of  s  lien  claim- 
ant, whose  suit  against  the  owner  of  the  prop- 
erty had  been  one  of  those  consolidated,  toe 
requirement  of  due  process  of  law  demanded 
that  the  other  defendants  whose  rights  were  to 
be  adjudicated  should  be  notified  of  the  action 
in  setting  aside  the  order  of  dismissal  and  in- 
tended trial  of  the  issues  in  which  they  were 
adverse!;  interested,  and  It  was  error  to  enter 
judgment  against  the  owner  of  the  property  and 
also  make  such  jndgmeiit  a  lien  on  the  prop- 
erty prior  and  superior  to  tlie  rights  of  discnarg- 
ed  defendants  without  notice  of  reinstatement 
of  the  suit. 

[Bd.  Not&— For  other  cases,  see  Oonstltatiolt- 
al  Law,  Oent.  Dig.  U  828,  880;  Dec.  Dig.  «=> 
309a).J 

2.  Afphai.   and  Ebbob  «=>90T(1)— Reoobd— 
Pbesuicptions. 

Notwithstanding  the  presumption  of  right 
acting  of  courts,  a  record,  showing  dtsiwissnl  <k  a 
sui^  discharge  of  defendants,  and  reinstate- 
ment of  the  case  on  motion  two  days  thereafter, 
on  which  day  judgment  was  rendered,  sufficient- 
ly showed  want  of  notice  to  discharged  defend- 
ants, shown  by  the  record  to  have  been  absent 
at  the  triaL 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g§  8673,  3678;  Dec.  Dig.  «=> 
90Ta).l 

Error  to  Clrcalt  Coart,  Newton  County; 
Carr  McNatt,  Judge. 

Action  by  United  Iron  Works  against  the 
Sleepy  Hollow  Mining  &  Development  Com- 
pany and  others,  with  which  were  consolidat- 
ed actions  by  other  parties  against  the  same 
defendant.  The  plaintiff  voluntarily  dismiss- 
ing the  action  and  defendants  being  discharg- 
ed, defendant  D'orest  Lumber  Company  moved 
to  set  aside  the  order  of  dismissal  and  rein- 
state the  same,  wbldi  was  granted,  and  the 
case  was  tried.  Judgment  for  defendant  For- 
est Lumber  Company,  and  other  defendants 
bring  error.  Reversed  and  remanded,  with 
directions. 

Ulram  W.  Onrrey  and  George  V.  Farrls. 
both  of  Webb  Caty.  for  plaintiffs  in  error. 
H.  S.  lUller.  of  JopllQ,  for  defendant  In  er- 
lor. 

ST  JROI8,  J.  This  suit  Involves  conflicting 
medianlcs'  and  other  liens  against  and  claims 


to  certain  iwoperty  In  Ntewton  eonntjr.    The 

main  suit  was  brought  by  the  United  Iron 
Works,  a  corporation,  against  the  431ewy 
Hollow  Mining  &  jDevtiapmeat  Company, 
owner  of  the  property  in  qnestiou,  nnder  the 
provisions  of  the  Meehanic's  Lien  Act  of  1811 
(Laws  1911,  p.  314),  and  two  other  parties, 
claiming  liens  on,  and  one  A  D.  Hatten 
claiming  title  to,  the  same  property,  were 
made  defendants  as  provided  by  said  act. 
Two  of  sudi  other  parties  had  instituted,  and 
there  were  then  itending  in  the  same  court, 
suits  on  their  behalf  to  establish  mechanics' 
liens  against  the  same  property,  and  said 
other  suits  were  thereafter,  by  order  ol  court, 
consolidated  with  the  main  action  brought 
by  the  United  Iron  Works.  One  of  such 
other  parties  so  made  a  defendant  is  the 
Forest  Lumber  Company,  defendant  in  error 
here.  During  the  course  of  the  proceedings, 
and  as  provided  by  said  legislative  act,  the 
parties  prosecuting  this  writ  of  error  were 
made  parties  defendant  in  sudi  consolidated 
suit,  as  claiming  to  own  the  property  under 
a  foreclosed  mortgage  claimed  to  antedate 
all  of  the  mechanics'  liens.  The  defendant  in 
error,  being  made  a  defendant  in  such  suit, 
and  Its  separate  suit  having  been  consolidat- 
ed therewith,  died  its  answer,  asserting  the 
facts  eatltUng  it  to  a  mechanic's  lien,  and 
that  such  lien  be  made  superior  to  any  right 
or  daim  ot  plaintiffs  in  error. 

After  all  the  parties  were  thus  in  court  as 
parties  to  the  one  suit,  the  then  plaintiff, 
United  Iron  Works,  came  into  court  prior  to 
the  day  the  case  was  set  for  trial,  and  volun- 
tarily dismissed  the  same,  and  the  court 
made  an  order  to  that  effect,  and  discharging 
all  the  defendants.  This  action  was  not  sat- 
isfactory to  the  Forest  Lnmber  Company, 
a  iiarty  defendant  to  that  suit,  and  which  had 
brought  one  of  the  salts  consolidated  with  it, 
since  the  effect  of  the  dlsmlHsal  of  the  con- 
solidated suit  was  to  leave  it  without  any 
proceeding  whereby  it  could  establish  its 
mechanic's  lien.  It  therefore  filed  a  motion 
to  set  aside  the  order  of  dismissal  and  to 
reinstate  the  same,  which  motion  the  court 
sustained,  and  made  an  order,  reinstating  the 
cause  of  the  Forest  Lumber  Company,  de- 
fendant in  error.  The  court  thereupon  pro- 
ceeded to  try  the  case,  none  of  the  other 
parties  appearing  at  the  trial  or  having  no- 
tice thereof,  and  not  only  entered  judgment 
against  the  Sleepy  Hollow  Company,  the 
owner  of  the  proper^,  and  made  such  judg- 
ment a  lien  on  the  property,  but  proceeded 
farther,  and  declared  sudt  judgment  lien 
prior  and  superior  to  the  rights  of  these  plain- 
tiffs in  error  under  and  by  virtue  of  any 
diattel  mortgage  or  otherwise. 

No  bill  of  exceptions  was  filed  for  the  rea- 
son, as  plaintiffs  in  error  say,  that  they  had 
no  knowledge  of  the  oonrt's  action  in  setting 
aside  the  order  of  dismissal,  and  trying  the 
case  as  to  the  conflicting  claims  of  defend- 
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ants  and  entering  Judgment  fbereon,  till  after 
the  end  of  the  court  term  at  which  such  pro- 
ceedings were  had.  The  court  adjourned  for 
the  term  two  or  three  day?  after  such  Judg- 
ment was  entered.  The  record  is  brought 
here  by  writ  of  error,  and  the  chief  com- 
plaint made  is  that,  after  having  dismissed 
the  cause  as  to  all  the  defendants  and  dis- 
charging them,  the  court  later,  at  the  In- 
stance of  one  defendant,  the  defendant  In 
error  here,  set  aside  such  order  of  dismiss- 
al, reinstated  the  cause,  and,  without  notice 
to  the  other  defendants,  plaintiffs  in  error, 
or  giving  them  an  opportunity  to  be  heard, 
entered  the  Judgment  complained  of  adverse- 
ly to  and  depriving  them  of  their  claimed 
interest  in  this  property. 

ri]  We  may  concede  that  the  court  proper- 
ly brought  these  plaintiffs  in  error  into  court, 
and  properly  consolidated  an  the  mechanics' 
lien  suits  into  one  equitable  action,  having 
for  its  object  the  determination  of  all  the 
priorities  and  conflicting  claims  to  and  liens 
on  this  proiterty.  We  may  also  concede  that 
the  effect  of  the  order,  consolidating  the 
several  causes  of  action  to  establish  mechan- 
ics' Hens  against  this  property,  was  to  unite 
the  causes  Into  one  the  same  as  if  the  Issues 
had  been  originally  embraced  in  one  ac- 
tion, and  that  the  rights  of  all  parties  to  the 
consolidated  equity  suit  should  be  disposed 
of  in  that  suit  8  Cyc.  006.  We  may  also 
grant  that  the  United  Iron  Works,  as  plain- 
tiff in  snch  consolidated  equitable  action, 
had  no  right,  on  satisfaction  of  its  own 
claim  or  otherwise,  to  cause  the  whole  case 
to  be  dismissed,  and  that  the  court  rightfully 
reinstated  the  cause  so  as  to  allow  the  de- 
fendant Forest  Lumber  Company  to  assert 
and  establish  its  Hen  claim  against  the  prop- 
erty and  to  adjudicate  the  conflicting  claims 
of  other  defendants  with  reference  thereto. 
But  the  very  foundation  of  due  process  of 
law,  that  the  law  hears  before  it  condemns, 
and  gives  to  every  one  whose  rights  are  to 
be  determined  In  any  proceeding  an  oppor- 
tunity to  present  his  evidence  and  be  heard 
thereon,  demands  that  the  other  defendants 
whose  rights  were  to  be  adjudicated  should 
have  been  notified  of  the  court's  action  In 
setting  aside  the  order  of  dismissal  and  the 
intended  trial  of  the  Issues  in  which  they, 
or  any  of  them,  were  adversely  interested. 

[2]  It  sufficiently  appears,  we  think,  from 
the  record  that  no  notice,  actual  or  construc- 
tive, was  given  to  these  plaintiffs  in  error 
of  the  action  of  the  court  in  this  respect.  It 
is  true  that  plaintiffs  in  error  had  been  duly 
summoned  into  court,  and  that  the  Judgment 
complained  of  was  entered  on  the  day  the 
case  was  originally  set  for  hearing.  But 
the  case  had  been  dismissed,  and  the  court 
had  entered  an  order,  discharging  thfe  defend- 
ants, inclusive  of  these  plaintiffs  in  error, 
two  days  prior  thereto.  These  plaintiffs  in 
error  had  a  right,  we  think,  to  rely  on  what 


had  been  done  and  to  act  on  Qie  presumption 
that  this  case  would  not  be  reinstated  and 
tried  on  that,  or  any  other,  day  without  no- 
tice to  them  and  opportunity  to  be  heard. 
In  the  face  of  such  dismissal,  we  hold  that 
plaintiffs  in  error  were  not  bound  at  their 
peril  to  be  present  on  the  day  when  the  case 
otherwise  would  have  been  for  trial.  The 
motion  to  reinstate  the  case  was  filed  and 
the  order  sustaltiing  same  was  made  on  the 
same  day  the  court  proceeded  to  final  Judg- 
ment The  record  recites  that  these  plaintiffs 
in  error  were  not  present  at  such  trial,  while 
also  disclosing  that  they  had  been  made  par- 
ties because  they  claimed  ownership  of  the 
property  under  a  mortgage  prior  and  superior 
to  defendant  in  error's  mechanic's  lien. 

It  is  true  that  there  is  no  positive  show- 
ing that  plaintiffs  in  error  did  not  have  no- 
tice of  the  court's  action  in  setting  aside  the 
order  of  dismissal  and  reinstating  the  case 
for  trial,  and  the  right  acting  of  courts  Is 
presumed.  The  defendant  in  error,  therefore, 
Insists  that  this  matter  cannot  be  reached  by 
writ  of  error  bringing  up  the  record  only. 
As  plaintiffs  in  error  had  no  notice  of  the 
trial  and  did  not  learn  thereof  until  after 
court  adjourned  for  the  term,  they  could  not 
object  at  the  time  or  file  a  motion  to  set  aside 
the  Judgment  We  have  concluded  that  the 
record  sufficiently  shows  want  ot  notice  to 
plaintiffs  in  error,  and  that  the  Judgment 
should  be  reversed  and  remanded.  The  Jus- 
tice of  this  action  appeals  to  us,  as  in  this 
way  both  parties  will  be  heard  on  the  merits 
of  their  respective  claims. 

The  cause  will  therefore  be  reversed  and 
remanded,  with  directions  to  set  aside  the 
Judgment  in  so  far  as  it  affects  the  rights  of 
the  plaintiffs  in  error,  and  to  proceed  with 
the  case  in  accordance  with  this  opinion. 

ROBERTSON,  P.  J.,  concurs.  FAKEING- 
TON,  J.,  not  sitting. 


TUBNBIt  V.  HOME  INS.  CO.    (No.  1814.) 

(Springfield  Court  of  Appeals.    Missouri.    Nov, 

20,  1916.) 

1.  iNStmANOB    «=»282(14)— POLIOT     COVERING 

House  aru   Householo  FuBNmjRB— Sbv- 

KBABLB   POLIOT— BbEAOH  07   WABBANTT  AS 

TO  Rkai,  Estate  Titi^. 
Where  a  fire  insurance  policy  on  a  dwell- 
ing house  and  the  honsehold  furniture  therein 
is  severable  as  to  the  insurance  on  the  house 
and  on  the  furniture,  a  violation  of  the  policy's 
warranty  as  to  the  title  of  the  real  estate  mil 
not  defeat  recovery  for  the  value  of  the  per- 
sonal property  In  case  of  loss  by  fire. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CMit  Dig.  I  634;  Dec.  Dig.,  *=»282a4).] 

2.  INSTJEANCB    ^=>379(1)  —  Waivke  —  Refbk- 

SENTATIONB  AS  TO  FntS  RISK. 

Where  an  insurance  agent  takine  an  appli- 
cation for  fire  insurance  visited  the  insured 
premises  and  saw  a  stovepipe  extending  through 
the  roof,  and  the  insured,  who  was  ignorant 
and  could  scarcely  read,  signed,  without  read- 
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ing,  the  ■pplicadoo,  Btatlng  no  stovepipe  pan- 
ed  through  the  roof,  the  agent  making  out  the 
application  having  read  parts  of  it,  ont  omit- 
tuig  that  part  about  the  stovepipe,  and  insured 
did  not  know  the  agrent  had  made  such  state- 
ment in  the  appUeation,  insured  was  not  bar- 
red from  recovering,  upon  loss  t>7  fire,  by  the 
falsity  of  such  statement. 

[Ed.  Mote. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  900,  1009 ;   Dec.  Dig.  «=>379(1).J 

3.  Inbubarcs   «s9282<C9— roBTEiTUBE  —  Soli 
Tttlk. 

A  fire  insurance  policy,  conditioned  on  sole 
and  unconditional  ownership,  was  not  avoided 
b^  the  fact  that  assured  was  tenant  by  the  en- 
tirety with  his  wife,  where  he  had  bought  and 
paid  for  the  property  with  his  own  money,  di- 
recting the  deed  to  be  made  to  Iiimself,  and, 
being  ^gnorant  and  scarcely  able  to  read,  sup- 
posed it  to  hove  been  so  made  until  after  the 
fire. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  612;    Dec.  Dig.  «=»282(5).] 

4.  Inbusanoc   <8=9282<2)— Forteitubb— "Sou 
ahd  unoonditionai.  ownessexp." 

It  is  sufficient  to  satisfy  the  requirements 
of  "sole  and  anconditional  ownersiiip''  in  insur- 
ance policies  that  the  insured  is  the  sole  equi- 
table owner  and  has  the  full  equitable  title. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  «  607,  612;   Dec.  Dig.  <S=»282(2). 

For  other  definitions,  see  Words  and  Phrases, 
B^rst  and  Second  Series,  Sole  and  Uncondition- 
al Ownership.] 

5.  TbDBTS  «=981(2)— RBBTJLTIHa  Tbubt— BUB- 
BANO  AND    WlTE. 

Where  a  husband  purchases  and  pays  for 
land  without  anv  intention  of  making  it  a  pro- 
vision for  or  gilt  to  his  wife,  and  without  in- 
tending that  any  interest  in  it  be  conveyed  to 
her,  but,  without  his  knowledge,  her  name 
ia  iiicluded  as  one  of'  the  grantees  in  the  deed, 
there  is  a  resulting  trust  in  the  husband's  far 
vor,  and  he  ia  the  eauitaUe  owner  of  the  prop- 
erty. 

[Ejd.  Note.— For  other  cases,  seeTrusts,  Cent 
Dig.  I  116;    Dec  Dig.  «=a81(2).] 

Appeal  from  Circuit  Court,  Ledede  Coun- 
ty;  KB.  Woodslde,  Judge. 

Action  by  W.  M.  Turner  against  tbe  Home 
Insurance  Company.  From  judgment  tor 
plaintiff,  defendant  appeals.    Affirmed. 

Fyke  4  Snider,  of  Kansas  City,  afid  I.  W. 
Mayfield  &  Son,  of  Lebanon,  for  appellant. 
A.  W.  Curry,  at  Lebanon,  for  re^ondent 

STUBOIS,  J.  This  Is  an  action  on  a  fire 
insurance  policy  covering  $500  on  a  dwelling 
house  and  $200  on  household  furniture  there- 
in. The  Jndgment  Is  for  plaintiff,  and  de- 
fendant appeals. 

The  written  application  for  the  policy  was 
signed  by  plaintiff,  forwarded  to  the  com- 
pany's office,  in  Chicago,  and  the  policy  Is- 
sued thereon.  In  this  application  plaintiff 
warranted  he  was  tbe  sole  and  absolute  own- 
er of  tbe  property,  and  the  policy  provided 
that  it  would  be  void  if  insured  was  not  the 
sole  and  unconditional  owner  in  fee  of  said 
property.  The  application  also  warranted 
that  no  stovepipe  passed  through  the  roof  ot 
the  building.  Tbe  defenses  are  that  plaintiff 
was  not  tbe  fee-simple  or  absolute  owner  of 
the  Ileal  estate,  and  that  a  stovepipe  did  pass 


ttirough  the  root  of  the  building  insured  at 
the  time  of  the  flrei 

[1]  This  policy  is  a  severable  one  as  to  tbe 
insurance  on  the  house  and  on  tbe  taouseh<dd 
furniture,  and  a  violation  of  tbe  warranty  as 
to  tbe  title  of  the  real  estate  would  not  de- 
feat a  recovery  for  the  value  of  the  personal 
property.  Trabne  v.  Insurance  Co.,  121  Ma 
75,  85,  25  S.  W.  848,  28  L.  R,  A.  719,  42  Am. 
St.  Bep.  623;  HoUoway  v.  Insurance  Ca,  48 
Mo.  App.  1;  Id.,  121  Mo.  87,  26  S.  W.  850. 

[2]  The  evidence  shows  that  at  the  time  of 
the  flre  there  was  a  stovepipe  extending 
through  the  roof  from  tbe  cookstove  in  the 
kitchen.  It  Is  not  contended  but  that  this 
would  defeat  tbe  policy,  and  plaintiff  relies 
on  a  waiver  of  this  condition.'  The  court 
gave  tbe  following  Instruction: 

"The  court  declares  the  law  to  be  that  if  the 
plaintiff  signed  an  application, -to  the  defendant, 
for  insurance  on  the  prm>er^  covered  by  tbe 
policy  sued  upon,  and  said  application  showed 
and  contained  the  statement  that  no  stovepipe 
passed  through  the  roof  of  said  house,  and 
there  actually  was  a  stovepipe  passing  through 
said  roof,  tbe  plaintiff  would  be  bound  by  said 
application  and  the  representation  made  therein, 
and  cannot  recover  In  this  action,  unless  the 
agent  saw  the  stovepipe  and  knew  when  he  made 
the  contract  that  a  stovepipe  did  extend  througti 
the  root" 

The  last  clause  of  tbe  Instruction  was  add- 
ed by  the  court  over  defendant's  objection, 
and  It  contends  here  that  there  is  no  suffi- 
cient evidence  to  sustain  the  proposition  that 
the  agent  saw  the  stovepipe  and  knew  of 
this  condition  when  the  application  was  tak- 
en. To  this  we  do  not  agree.  Tbe  agent  tak- 
ing this  application  admits  that  be  visited 
the  house  and  looked  through  the  windows 
(no  one  being  at  home),  and  saw  the  stovepipe 
hole  through  tbe  roof  of  tbe  kitchen,  but  says 
that  no  stove  or  stovepipe  was  there.  He  fur- 
ther says  that  he  warned  plaintiff  not  to  use 
this  stovepipe  hole  by  running  a  pipe  through 
It  from  a  stove,  as  that  would  Invalidate  his 
insurance.  PlalntUTs  evidence,  however,  de- 
nies this  last  statement,  and  shows  that  the 
stove  and  pipe  were  there,  and  the  stovepipe 
extended  through  the  roof  In  tbe  same  man- 
ner as  when  the  flre  occurred  at  the  time  the 
agent  inspected  the  house.  In  fact,  the  plain- 
tiff swore  that  the  stove  and  pipe  had  been 
in  this  condition  at  all  times  since  be  owned 
tbe  house.  If  that  be  true,  tbe  agent,  when 
he  Inspected  tbe  property  and  saw  the  stove- 
pipe bole  through  tbe  roof,  must  also  have 
seen  the  stovepipe  extending  through  it  from 
the  stova  He  could  not  have  seen  the  one 
without  tbe  other.  Plaintiff's  evidence  also 
Is  that  he  knew  nothing  about  any  require- 
ment against  stovepipes  extending  through 
the  roof ;  that  nothing  whatever  was  said  on 
that  subject  He  says  he  signed,  but  did  not 
read,  tbe  application  containing  this  state- 
ment He  was  Ignorant  and  could  scarcely 
read.  The  agent  made  out  the  application, 
read  parts  of  It,  but  did  not  read  tbe  part 
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about  BO  stovepipe  gotng  thron^b  the  roof. 
The  plaintiff  did  not  know  that  the  agent  had 
answered  for  him  In  the  negative  a  question 
as  to  whether  any  stovepipe  extended 
through  the  roof.  The  evidence  sustains  the 
court's  finding  on  this  proposition.  Ormsby 
V.  Insurance  Co.,  lOB  Mo.  App.  143,  79  S.  W. 
783.  The  finding  for  plaintiff  on  the  person- 
al property  was  therefore  correct 

[3]  As  to  the  Insurance  on  the  house,  we 
have  had  more  difficulty.  It  is  conceded  that 
the  deed  to  the  property  conveys  same  to 
plaintiff,  W.  U.  Turner,  and  his  wife,  Ella 
Tamer,  thus  making  them  tenants  by  the  en- 
tirety. The  policy  provides  that  It  shall  be 
void  if  the  assured  shall  not  be  the  sole  and 
unconditional  owner  in  fee  of  said  property, 
and  the  application  contained  a  similar  rep- 
resentation. There  Is  considerable  authority 
holding  that  where  the  assured's  title  Is  un- 
der a  deed,  making  him  only  a  tenant  by  the 
entirety  with  his  wife,  be  Is  not  the  sole  and 
unconditional  owner.  Schroedel  v.  Ins.  Co., 
158  Pa.  450,  27  AtL  1077;  .iEtna  Ina  Co.  v. 
Resh,  40  Midi.  241 ;  Ooiesee  Falls  Permanent 
Savings  &  Loan  Ass'n  v.  Fire  Ins.  Ca,  16 
App.  Dlv.  687,  44  N.  T.  Supp.  979;  2  Cooley's 
Briefs  on  Insurance,  1381.  If  this  bad  been 
all  that  was  shown  In  this  case  as  to  the  title, 
we  would  be  inclined  to  hold  the  policy  void 
In  view  of  what  the  Supreme  Court  held  as 
to  the  wife  having  a  substantial  interest 
when  holding  as  a  tenant  by  the  entirety  In 
Holmes  V.  Kansas  City,  209  Mo.  613,  108  S. 
W.  9,  1134,  123  Am.  St  Rep.  495.  But  this 
Is  not  all  that  is  shown  In  this  case.  Hie 
plalntifl  testified,  and  his  evidence  stands  un> 
contradicted,  that  he  bought  this  property  for 
blmself  and  paid  for  it  with  his  own  money ; 
that  he  directed  the  deed  to  be  made  to  him- 
self, and  supposed  it  was  so  made  until  after 
the  fire ;  that  he  then  first  learned  that  bis 
wife's  name  had  been  inserted  as  me  of  the 
grantees.  The  trial  court  found  that  the 
name  of  the  wife  was  inserted  by  mistake, 
and  that  this  was  unknown  to  the  plaintiff 
when  he  effected  this  insurance. 

[4,  S]  It  is  the  settled  law  In  this  state  and 
other  jurisdictions  that  It  is  sufllclent  to  sat- 
isfy the  requirements  of  sole  and  uncondi- 
tional ownership  In  Insurance  policies  that 
the  Insured  Is  the  sole  equitable  owner  and 
has  the  fall  equitable  title.  Oaylord  t.  In- 
Burance  Ca,  40  Ma  IS,  93  Am.  Dec.  289; 
lingenfelter  v.  Ins.  Co.,  19  Mo.  App.  262, 
288;  Mallery  v.  Frye,  21  App.  D.  O.  105;  2 
Cboley's  Briefs  on  Insurance,  1369, 1376.  The 
undisputed  evidence  here  la  that  the  husband 
purchased  and  paid  for  this  land  without  any 
Intention  of  making  It  a  provision  for  or  gift 
to  bis  wife,  and  in  fact  without  intending 
that  any  interest  in  It  be  conveyed  to  her. 
In  such  cases  there  is  a  resulting  trust  In 
the  husband's  favor,  and  he  is  the  equitable 
owner  of  the  property.    In  Price  v.  Kane,  112 


Mo.  412,  415,  20  S.  W.  600,  610,  wbere  tb» 
legal  title  was  in  the  wife,  the  court  said: 

"The  purchase  money  was  all  paid  by  de- 
fendant In  Buch  transactions  between  bus- 
band  and  wife  the  conveyance  is  presumably  in- 
tended as  a  settlement  upon,  or  provision  for, 
the  wife,  bat  that  presumption  may  be  rebutted 
by  parol  evidence,  showing  that  no  such  inten- 
tion actuated  the  parties.  When  it  has  been 
shown  that  the  conveyance  was  not  intended  as 
an  advancement  or  settlement,  the  grantee  wiU 
be  held  to  have  taken  the  title  to  herself  in 
trust  for  the  use  of  her  husband,  who  furnished 
the  purchase  money.  Darner  v.  Darrier,  58 
Mo.  227 ;  Hall  v.  Hall,  107  Mo.  109  [17  S.  W. 
811],  and  authorities  cited;  Seibold  v.  Christ- 
man,  7  Mo.  App.  264;  Cotton  v.  Wood,  26  Iowa. 
45." 

And  again,  on  page  418  of  112  Mo.,  on  page 
611  of  20  S.  W.: 

"A  trust  is  raised  In  favor  of  the  one  who 
pays  the  consideration  in  all  cases  in  which  the 
deed  is  made  to  another,  unless  the  conveyance 
is  intended  as  a  provision  for  the  wife  or  ad- 
vancement for  a  child.  In  such  case  parol  ev- 
idence is  admitted  to  prove  the  real  intention  of 
the  parties.  Hill  on  Trustees,  91;  2  Story  on 
Equity,  201,  991,  and  cases  cited  under  para- 
graph 1;  Bispham  on  Principles  of  Eoultr, 
123." 

See,  also,  Andrews  v.  Andrews,  12  Inid. 
348,  and  cases  cited;  Tayl<»r  t.  MUes,  19  Or. 
660,  26  Pac.  144. 

We  conclude,  therefore,  that  the  learned 
trial  Judge  came  to  the  correct  ccMuduslon, 
and  the  Judgment  will  be  affirmed. 

ROBERTSON,  P.  J,  and  FARRINCtTON. 
J.,  concur. 


KRING  v.  GtOBB  FARMERS'  TOWN  HUT. 
FIRE,  TORNADO,  CYCLONE,  AND 
WINDSTORM  INS.  CO,  OF  BOOKPORT. 

(Na  1844.) 

(Springfield  Court  of  Appeals.    Missouri.    Nov. 
20,   1916.) 

1.  Irsxtsancb    «=>336(1)  —  FOBrUTUBB— S17B- 

SEQUENT  INSBRANCE. 

Where  a  fire  policy  was  expressly  voidable 
by  taking  out  subsequent  insurance,  and  insur- 
ed shortly  after  issuance  procured  another  pol- 
icy which  was  in  force  at  the  time  of  the  fire, 
the  original  policy  was  void,  unless  the  provi- 
sion was  waived  by  the  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  |  866 ;   Dee.  Dig.  «=9836a).] 

2.  Insubanok  «=>378(1>— Waivkb  or  Addi- 
tional Insubanck  CoNDmoH— Toww  Mir- 

TDAL  FiBK  iNSUBAIfOK   CoMPAIfT— StATCTK. 

Under  Rev.  St  1909,  |  7166,  providing  that 
no  ofBcer,  agent  or  other  employe  of  tovra  mu- 
tual fire  insurance  companies  shall  be  authoris- 
ed to  waive  any  conditions  of  the  application  or 
policy  thereof  except  In  writing,  etc.,  knowl- 
edge by  the  local  agent  of  such  a  company  of  a 
mere  remark  by  insured  after  the  policy  had 
been  issued  that  she  had  taken  out  additional 
insurance  in  another  company,  not  oonununi- 
cated  by  him  to  the  company,  was  not  a  waiver 
b^  that  company  of  the  breach  of  the  policy  con- 
dition not  to  take  out  subsequent  insurance. 

[Ed.  Note.— For   other  cases,   see  Insurance 
Cent  Dig.  (!  976-097;   Dec  Dig.  «=>378a).] 
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8.  Insubance  «»129  —  BoucorriRO  AoxnT— 

A.UTHOBITT. 

A  soliciting  agent  of  an  insurance  company 
without  power  to  issue  policies  is  the  company's 
agent  in  taking  applications  with  full  power  and 
authority  as  to  such  applications,  and  acta 
which  be  performs  and  knowledge  which  he  re- 
ceives ana  acts  on  in  connection  with  such  ap- 
plications bind  the  company. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  gg  180-182,  1849,  1850;  Dec.  Dig. 
®=>129.] 

Appeal  from  Clrctilt  Coart,  Jaaper  Coun- 
ty;  David  S3.  Blair,  Judge. 

Action  by  Norma  M.  Kring  agatiwt  the 
Olobe  Farmers'  Town  Mutual  Fire,  Tornado, 
Oyclone,  and  Windstorm  Intmrance  Company 
ot  Bockport,  Mo.  From  a  judgment  for 
plaintiff,  defendant  appeala  Reversed  and 
remanded. 

Fyke  &  Snider,  of  Kansas  City,  and  Shan- 
non &  Esterly,  of  Carthage,  for  appellant. 
Mayhew  &  Sater,  of  Monett,  and  R.  A.  Moon- 
eyham,  of  Carthage,  for  respondent 

STURGIS,  J.  [1]  The  defendant  appeala 
from  a  Judgment  against  It  on  a  fire  Insur- 
ance policy,  and  assigns  as  error  the  refusal 
of  the  trial  court  to  sustain  a  demurrer  to 
plalntUTs  evidence.  The  property  insured 
and  destroyed  by  fire,  a  dwelling  house,  was 
located  in  Monett,  Mo.  It  Is  alleged  and  ad- 
mitted that  defendant  Is  a  town  mutual  fire 
Insurance  company  organized  and  doing  busi- 
ness under  the  laws  of  this  state.  The  poli- 
cy was  Issued  by  defendant  at  Its  home  of> 
flee  on  plaintiff's  application  taken  by  Its 
local  soliciting  agent  The  policy  oraitalna 
these  provisions: 

"If  the  interest  of  the  Insured  in  the  property 
be  other  than  unconditional  and  sole  owner- 
ship, or  if  there  be  any  prior  or  subsequent  in- 
surance valid  or  invalid,  this  entire  poUcy  shall 
be  void.  *  •  •  This  poli(y  shall  not  cover 
vacant  or  unoccupied  bnUdings,  and  if  the 
premises  insured  shall  be  vacant  or  nnoccu- 
pied  for  more  than  five  days  without  the  con- 
sent of  this  company  indorsed  hereon,  then  this 
policy  shall  be  void.  This  policv  is  made  and 
accepted  by  the  members  of  this  company  or 
association  upon  the  within  express  agreements 
and  conditions,  and  the  written  application  and 
warranties  therein  contained  shall  be  taken  as 
and  binding  upon  the  insured.  No  person  shall 
have  power  to  waive  any  of  the  conditions  of 
this  contract  either  before  or  after  a  loss  ex- 
cept the  secretary,  who  Is  the  general  manager 
of  the  underwriting  department,  and  then  only 
in  writing  duly  Bigned  by  such  officer  and  at- 
tached to  and  made  a  pert  thereof,  and  it  is 
understood  this  company  will  not  be  bonnd  by 
any  statements  made  by  or  to  an^  soliciting, 
recording  agent  or  adjuster  of  this  company 
which  is  not  contained  in  the  written  applica- 
tion berefor,  ^r  in  this  policy." 

The  policy  was  delivered  to  plaintiff  by 
mall,  and  is  not  required  to  be  and  was  not 
countersigned  by  the  local  agent.  The  policy 
sued  on  is  for  S600,  and  It  Is  admitted  that 
shortly  after  it  was  Issued  the  plaintiff  pro- 
cured another  policy  In  the  St  Paul  Fire  & 
Marine  Insurance  Company  fbr  ¥500,  which 
was  In  force  at  the  time  of  the  fire.  The 
taking  out  of  this  other  Insurance  Is  a  plain 


violation  of  the  terms  of  the  policy  making 
It  void  (Rogers  v.  Ins.  Ca,  155  Mo.  App. 
276,  136  a.  W.  743),  and  the  plaintiff  seeka 
to  avoid  this  result  by  proof  of  a  waiver  In 
that  she  notified  the  soliciting  agent  of  such 
fact 

[t]  The  evldoice  shows  that  plaintifl  first 
applied  for  $1,400  Insurance  in  defendant 
company,  and  that  defendant  issued  and  de- 
livered to  her  a  policy  for  that  amount.  A 
few  days  later  she  was  requested  by  letter 
from,  defendant  to  return  this  policy,  which 
she  did.  This  letter  to  her  Is  not  In  evi- 
dence, but  plaintiff  says  the  company  claim- 
ed that  there  was  some  mistake  made  in  is- 
suing it  The  defendant  thereupon  Issued 
a  new  policy  in  lien  of  the  one  returned,  lie- 
Ing  the  policy  now  In  question,  and  mailed 
it  to  the  plaintiff,  together  with  a  check  for 
the  difference  in  the  premium,  and  these  the 
plaintiff  accepted.  Plaintiff  testified  that  she 
did  not  tell  the  local  agent  of  the  request 
for  the  return  of  the  first  policy,  but  on  re- 
ceiving the  second  one  for  the  smaller  amount 
she  notified  the  local  agent,  who  said  he 
would  write  the  company  about  It  Shortly 
afterwards,  she  says,  the  local  agent  told  her 
that  the  defendant  had  made  a  mistake,  and 
that  she  could  get  the  full  $1,400  Insurance 
To  this  she  replied  th£t  she  had  already  tak- 
en out  this  other  policy,  and  so  the  matter 
was  dropped.  It  will  thus  be  seen  that  plain- 
tiff did  not  even  ask  tEe  local  agent  for  per- 
mission to  take  out  additional  Insurance, 
though  she  knew  that  defendant  had  reduced 
the  amount  she  had  Applied  for  to  $600,  and 
only  In  an  Incidental  way  did  she  Inform  the 
local  agent  of  such  fact  without  request 
or  expectation  that  he  would  notify  his  com- 
pany  or  get  its  consent  for  additional  Insur- 
ance. It  is  probable  that  she  paid  no  atten- 
tion to  the  terms  of  the  policy  and  thought 
she  could  Insure  where  and  to  what  extent 
she  pleased. 

The  agent  in  this  case  was  a  mere  solicit- 
ing agent  without  power  to  make  contracts  ot 
insurance  or  to  Issue  policies  by  countersign- 
ing same.  From  what  appears  he  only 
had  authority  to  take  the  application  for  In- 
surance and  send  same  to  the  company.  His 
connection  with  the  matter  then  ceased,  and 
it  was  then  for  the  company  to  say  whether 
It  would  issue  any  policy,  and,  if  so,  for 
what  amount,  and  on  what  terms  and  condi- 
tions. The  case  Is  readily  distinguishable 
from  those  where  the  local  agent  is,  by  rea- 
son of  his  authority  to  make  contracts  of  in- 
surance by  issuing  policies,  clothed  with  the 
powers  of  a  general  agent  in  respect  thereto 
and  can  waive  forfeiture  provisions  of  the 
policy,  either  directly  or  by  knowledge  and 
acquiescence  in  their  violation.  Springfield 
Laundry  Co.  v.  Ins.  Co.,  UJl  Mo.  90,  98,  82 
8.  W.  238,  74  Am.  St  Rep.  621;  Riley  v. 
Ins.  Co.,  117  Mo.  App.  229,  232,  92  S.  W. 
1147;  Thompson  v.  laa.  Ca,  189  Ma  12,  68 
S.  W,  889. 
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It]  It  is  also  settled  law  tbat  a  soliciting 
agent  of  an  Insurance  company  wlthont  pow* 
er  to  issue  policies  is  the  company's  agent 
lu  taking  applications  with  full  power  and 
authority  as  to  such  applications,  and  that 
acts  which  he  performs  and  knowledge  which 
he  receives  and  acts  on  In  connection  with 
such  applications  are  binding  on  the  com- 
pany. Ormsby  v.  Ins.  C!o.,  98  Mo.  App.  871, 
72  S.  W.  139;  Ormsby  y.  Ina  Co.,  105  Mo. 
App.  143,  79  S.  W.  733;  Parber  r.  Ins.  Co., 
191  Mo.  App.  307,  326,  177  S.  W.  675;  Ross- 
Langford  v.  Ins.  Co.,  97  Mo.  App.  79,  85, 
71  S.  W.  720. 

We  know  of  no  case,  however,  and  are 
cited  to  none,  holding  that  the  mere  knowl- 
edge by  a  soliciting  agent,  acquired  after 
the  application  has  been  taken  and  acted  up- 
on by  the  compfmy  and  nncommnnicated  to 
such  company,  that  the  insured  has  violated 
a  condition  of  the  policy,  will  be  considered 
the  knowledge  of  the  company  and  work  a 
waiver  by  acquiescence.  With  reference  to 
this  particular  kind  of  insurance  companies 
we  have  a  statute  (section  7106,  R.  8.  1909) 
provfdlng  that: 

"No  officer,  agent  or  other  employ*  of  town 
mutual  fire  insurance  companiea  shall  be  au- 
thorized to  waive  any  condltioDs  of  the  applica- 
tion or  policy  of  such  company,  anless  such 
waiver  'be  reduced  to  writmg  upon  the  ap- 
plication and  policy  or  attached  thereto  in 
writing  or  consented  to  by  the  secretary  in 
writing." 

This  statute  is  In  strong  contrast  with  sec- 
tion 7047,  R.  S.  1909,  applying  to  agents  of 
nonresident  insurance  companies.  The  stat- 
ute Just  quoted  is  the  law  of  the  state,  and 
in  and  of  itself  gives  notice  to  all  persons 
dealing  with  this  class  of  Insurance  com- 
panies of  the  limitati<»is  placed  on  the  au- 
thority of  Its  agents.  Ross-Langford  v.  Ins. 
Co.,  sapra.  While  this  statute,  as  held  In 
the  last-mentioned  case.  Is  for  the  benefit  of 
the  insurance  company  and  may  be  waived 
by  It,  it  might  be  contended,  with  some  force 
at  least,  that  mere  knowledge  by  the  solicit- 
ing agent  of  such  a  company  at  the  time  of 
taking  the  application  of  additional  insur- 
ance then  on  the  property,  and  nncommnni- 
cated to  the  company,  would  not  work  a 
waiver  by  the  company.  That  question  is 
not  before  us,  and  we  express  no  opinion 
thereon.  We  hold  no  more  than  that  such 
uncommunlcated  knowledge,  obtained  after 
the  policy  has  been  Issued  and  In  no  wise 
connected  with  the  application,  is  not  a  waiv- 
er by  the  company.  Sheets  v.  Ins.  Co.,  153 
Mo.  App.  620,  629,  631,  135  S.  W.  80 ;  Trask 
V.  Ins.  Co.,  63  Mo.  App.  625 ;  Embree  v.  Ins. 
Co.,  62  Mo.  App.  132 ;  Lavin  v.  Orand  Lodge, 
104  Mo.  App.  1,  18,  78  S.  W.  826.  Much  the 
same  question  is  presented  as  to  the  property 
being  vacant,  but,  since  this  disposes  of  the 
case,  that  question  need  not  be  further 
noticed. 

[4]  The  conrt  erred,  therefore^  in  not  di- 
recting a  verdict  for  defendant.    Tbe  plain- 


tiff testified  that  Che  local  agiHit  said  be 
would  write  to  defendant  to  issue  additional 
insurance  up  to  $1,400,  and  tbat  shortly 
thereafter  the  agent  told  her  the  defendant 
would  do  this.  It  may  be,  therefore,  tbat 
plaintiff  can  prove-that  the  defendant,  after 
issuing  the  policy  in  suit,  did  again  consent 
to  issue  insurance  up  to  $1,400,  and  so  wrote 
the  local  agent  If  so  this  would  be  giving 
its  consent  for  additional  Insurance,  and  tlie 
fact  that  the  additional  insurance  was  tak- 
en in  another  company  would  make  no  «Uf- 
ference.  The  case  will  therefore  be  reversed 
and  remanded. 

FARRINOTON,    3^    concurs.      ROBEBOV 
SON,  P.  J.,  not  sitting. 


STATE]  v.   STBPHBINS.     (No.  1932.) 

(Springfield  Court  of  Appeals.    Missouri.    Not. 
20.  1916.) 

1.  JXTBT   «=9l06(8)— CACSB    fob    OHAIXEItaB— 

Pbejudice  Against  C&iia  Gembbaucy  — 

"UNANmoUSLY." 

Since  the  expression  or  the  existence  of  Mas 
or  prejudice  against  crime  in  general  constitutes 
no  ground  for  challenge,  it  was  not  error  to  ac- 
cept as  juror  in  prosecution  for  violation  of 
local  option  law  a  member  of  a  commercial 
club  of  the  town  where  the  crime  was  alleged 
to  have  been  committed  who  was  present  when 
a  resolution  was  "nnanimonaly"  adopted  by 
the  dub,  declaring  in  favor  of  law  enforcement, 
although  it  deplored  the  fact  that  "there  has 
lately  oeen  an  anusnal  amount  of  law  viola- 
tions, especially  of  the  local  option  law,"  es- 
pecially where  the  juror  did  not  testifv  tliat  he 
voted  for  the  resMution,  since  "unanimously," 
used  in  such  a  connection,  does  not  always  mean 
that  every  one  present  voted  for  the  proposition, 
but  it  may,  and  generally  does,  mean,  when  a 
viva  voce  vote  is  taken,  that  no  one  voted  in  the 
negative. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {{  482,  493 ;  Dec.  Dig.  <3=»106(3). 

For  other  definitions,  see  Words  and  Phrases, 
JElrst  and  Second  Series,  UnanimouslyJ 

2.  Ceiminal  Law  «=s>1172(2)   —  Appbai.  — 

HABMLESS    EBBOB— iNSTBUCTIONB    iNVADIIta 

Pbovwcb  OS  JuBY  —  Cbeoibiuty  or  Ao- 

CUSKD, 

In  such  prosecution,  where  there  was  much 
testimony  of  other  violations  of  the  local  iq>tion 
law  by  accused,  and  tbe  testimony  was  ample 
and  convincing  as  to  the  sale  upon  wliich  the 
state  relied  it  was  not  reversible  error,  accused 
having  testified  in  liia  own  t>ehal£,  to  instruct 
that  he  "is  a  competent  witness  in  liis  own  be- 
half, and  you  should  duly  consider  liis  testimony 
and  wei^  it  by  the  same  rules  you  do  that  x 
other  witnesses,  but  you  may  consider  the  fact 
that  he' is  a  parbr  on  trial  and  liis  interest  for 
the  purpose  of  affecting  his  credibility  as  a  wit- 
ness," notwithstanding  the  fact  that  a  general 
instruction  on  the  credibility  of  witnesses  had 
l>een  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ooit  Dig.  |'8l56i  Ded;  Dig.  «s9ll72(2)J 

Appeal  from  (31rcuit  Court,  Howell  Coun- 
ty;  W.  N.  Evans,  Judge. 

Lee  Stephens  was  convicted  of  violating 
the  local  option  law,  and  appeals.    AJSrued. 
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M.  E.  Morrow,  of  West  Plains,  tor  appel-1 
lant.  J.  Ll  Bess,  Pros.  Atty.,  of  West  Plains, 
for  the  State. 

ROBiatTSON,  P.  3.  Hie  defendant  was 
convicted  of  violating  the  local  option  law  up- 
on an  indictment  found  by  a  grand  Jury, 
fined  $600,  and  sentenced  to  eight  months 
in  JaU.    He  appeals. 

[1]  niere  are  but  two  questions  involved. 
One  of  them  Is  that  the  trial  court  erred 
in  accepting  as  a  Juror,  over  defendant's 
objection,  one  who  was  a  member  of  the 
West  Plains  Comfnerdal  Club,  the  place 
at  which  the  crime  was  committed,  and  was 
present  at  a  meeting  of  that  organisation 
when  a  resolution  was  adopted  reading  as 
follows: 

"Whereas  this  Commercial  Olab  stands  for 
law,  and  its  enforcement,  for  the  conviction  and 
poniabment  of  all  Tiolatora  of  the  law  so  far  as 
possible,  so  as  to  protect  ttx6  rights  of  law-abid- 
ing citizens,  and,  deploring  the  fact  that  there 
has  lately  been  an  unusual  amount  of  law  viola- 
tions  especially  of  the  local  option  law: 

"Therefore,  resolved: 

"Vint,  that  this  Commercial  Olnb  heartily 
commend  the  grand  jury  lately  in  lession  for 
their  faithful  work. 

"Second,  that  we  urge  and  insist  on  the  rigid 
prosecution  of  all  who  were  indicted  by  said 
grand  Jury,  and  that  they  be  punished  accord- 
ing to  law,  without  any  paroles  or  stay  of  exe- 
cution believing  this  is  tite  only  way  to  crush 
out  crime. 

"Third,  that  this  club  render  all  the  assistance 
we  can  to  the  prosecuting  attorney  and  court 
in  the  prosecuting  of  these  cases." 

The  Juror  testified  that  he  thought  that 
the  resolutions  were  unanimously  adopted 
by  the  dub.  He  did  not  testis  that  he  voted 
for  the  resolatlon.  "Unanimously,"  when 
used  In  this  connection,  does  not  always  mean 
that  every  one  present  voted  tor  the  proposi- 
tion upon  which  action  was  thus  taken,  but 
It  may,  and  generally  does,  mean,  when  a 
viva  voce  vote  la  taken,  as  In  this  case,  that 
no  one  voted  in  the  negative.  If  the  Juror 
voted  for  the  adoption  of  this  resolution,  and 
it  referred,  which  the  testimony  does  not  dis- 
close, to  indictments  of  a  grand  Jury  which 
Included  the  one  Involved  here,  yet  the  Juror 
expressed  himself  only  as  a  good  citizen  in 
favor  of  punishing,  according  to  law,  the 
violators  of  the  local  option  law,  and  ex- 
pressed blmseU  as  against  paroles.  The  reso- 
lution declared,  and  the  Juror  concurred  in 
it  if  he  voted,  that  the  club  render  assist' 
ance  to  the  prosecuting  attorney  and  the 
court  in  the  prosecution  of  the  cases,  l^ere 
Is  no  testimony  that  any  action  was  taken 
by  the  club  or  any  members  thereof  alcmg 
that  line.  The  most  that  can  be  said  of  this 
resolution  Is  that  It  and  those  voting  In 
favor  thereof  declared  for  law  enforcement 

"The  expression  of  or  the  existence  of  bias  or 
prejudice  against  crime  constitutes  no  cause  of 
cfaaUange."    State  v.  Bums,  86  Mo.  47,  49. 

The  trial  conrt  committed  no  error  in  over- 
mUng  the  challenge  of  this  Juror. 


In  behalf  of  defendant  la  dted  the  case  of 
State  V.  Fullerton,  90  Mo.  App.  411,  418.  In 
that  case  the  Juror  was  a  member  of  an  as- 
sociation organized  principally  for  the  purpose 
of  prosecuting  persons  charged  with  the  sale 
of  intoxicating  liquors.  The  association  had 
employed  a  witness  for  the  state  to  make  the 
purdiaae  involved  in  that  prosecution.  Al- 
though the  Juror  had  contributed  no  money 
to  the  organization,  he  stood  ready  to  do  so 
when  called  upon  therefor.  A  statement  of 
that  case  is  sufficient  to  suggest  Its  distinc- 
tion from  this. 

[2]  Xbe  other  point  relied  upon  is  that, 
since  a  general  instruction  was  given  on  the 
credibility  of  witness,  it  was  error,  the  de- 
fendant having  testified  In  his  own  behalf, 
to  Instruct  the  Jury  further  that: 

He  "is  a  competent  witness  in  his  own  behalf, 
and  you  should  duly  consider  his  testimony  and 
weigh  it  by  the  same  .rules  yon  do  that  of  other 
witnesses,  Dut  yon  may  condder  the  fact  that  he 
is  a  party  on  trial  and  his  interest  for  the  pur- 
pose of  affecting  his  credibility  as  a  witness." 

It  is  said  that  this  is  such  an  Improper  in- 
struction as  to  necessitate  a  reversal,  and 
that  the  Supreme  Conrt  of  this  state  has  so 
held  In  the  case  of  State  v.  Bvans,  267  Mo. 
168,  183  S.  W.  1039,  1066,  but  that  opinion 
has  beoi  misconstrued  by  the  attorney  for 
appellant 

It  does  not  hold  that  In  all  criminal  cases 
It  Is  reversible  error  to  give  an  instruction 
of  this  character.  That  was  a  felony  case. 
In  the  case  at  bar  there  was  much  testimony 
of  other  violations  of  the  local  option  law  by 
the  defendant,  and  the  testimony  is  ample 
and  convincing  as  to  the  sale  upon  which  the 
state  relied,  so  that  we  are  not  out  of  har- 
mony with  the  decisions  of  the  Supreme 
Court  when  we  hold,  as  we  do,  that  there  was 
no  reversible  error  in  giving  this  instruction 
In  this  case. 

The  Judgment  is  afilrmed. 

FABBINGTON  and  STUBOIS,  JJ.,  concur. 


JONES  V.  ANHBUSER-BTJSCH  BREWING 
ASS'N.    (No.  840.) 

(Springfield  Court  of  Appeals.    MissourL    Nov. 
20,  1916.) 

1.  Pabtnbbbhif  9=»822  — Action  fob  Disso- 

LTJTION    AND    AcCODNTIWq — ^PaBTIES. 
All  the  partners  are  necessaiy  parties  to  a 
suit  for  settlement  and  accounting  of  partner- 
ship affairs. 

[Gd.  Note.r-^or  other  cases,  see  Partnership, 
Cent  Dig.  (|  746-762;   Dec  Dig.  iS=»322.] 

2.  Pabtnebship  «s>322  —  Action  fob  Disso- 
lution AND  ACCOUNTIHG— PABTIE8. 

The  necessary  parties  defendant  being  be- 
yond the  jurisdiction  <)t  the  court  so  that  the 
main  controversy  cannot  be  settled  in  the  suit 
It  cannot  be  maintained  against  one  brought  in 
as  defendant  under  Rev.  St  1909,  $  1732,  as 
claiming  an  interest  in  the  controversy  adverse  to 
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plalntUT;  that  belnc  only  to  prevent  mnltipUcity 
of  suits. 

[Ed.  Note.— For  other  cues,  see  Partnership, 
Cent.  Dig.  U  746-752;   Dec  Dig.  «5=>322.] 

S.  Pabtnebshif  «=>316  — Individu.aIi  Tbans- 

ACnONS— ACCOTJNTIITO. 

Indebtedness  of  one  partner  to  another  for 
money  advanced  by  the  one  to  the  other,  to  en- 
able him  to  pay  his  contribntion  to  a  partner- 
ship between  them  and  others,  is  an  individual 
matter,  and  not  subject  for  a  suit  for  partner- 
ship accounting. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  731;   Dec.  Dig.  <8=>315.] 

Appeal  from  Circuit  Court,  Jasper  County ; 
David  E.  Blair,  Judge. 

Action  by  A.  S.  Jones  against  the  Anbeua- 
er-Bnscb  Brewing  Association  and  others. 
From  an  adverse  Judgment,  tha  named  de- 
fendant appeals.    Reversed. 

See,  also,  188  S.  W.  82. 

Clay  tc  Davis,  of  Joplln,  for  appellant. 
John  B.  Cole  and  John  J.  Wolfe,  both  of 
Joplln.  for  respondent 

FARRINGTON,  J.  This  was  an  action  of 
the  plaintiff,  A.  S.  Jones,  by  bill  In  equity  for 
settlement  of  partnership  accounts.  The  peti- 
tion on  which  the  case  was  tried  In  the  cir- 
cuit court  Is  as  follows  (formal  parts  omit- 
ted): 

"Plaintiff  for  cause  of  action  herein  states: 
That  on  or  about  the  Ist  day  of  January,  1911, 
a  partnership  was  formed  by  and  between  the 
following  named  persons,  as  equal  partners,  to 
wit,  A.  S.  Jones,  Nathan  Edelstein,  J.  A.  Hom- 
er, Henry  A.  Maison,  and  William  Scherer, 
under  the  firm  name  and  style  of  the  JopUn 
Liquor  Company.  That  said  partnership  busi- 
ness was  thereafter  entered  upon  on  the  basis 
of  each  party  paying  into  the  firm,  as  firm 
assets,  the  sum  of  $1,600.  That  said  Nathan 
Edelstein  not  having  on  hand  and  being  at 
the  time  unable  to  pay  in  his  share  of  the  as- 
sets, his  share  being  the  said  sum  of  $1,500,  this 
plaintiff  at  said  Edelstein's  request  paid  the 
same  for  him,  whereby  said  Edelstein  became 
indebted  to  this  plaintiff  and  a^eed  to  repay 
to  this  plaintiff  said  sum,  which  repayment 
has  never  been  made,  though  often  requested. 
That  while  acting  as  a  partner  of  said  firm  said 
Nathan  Edelstein  collected  and  received  moneys 
due  and  payable  to  said  firm,  which  was  not 
paid  in  by  him,  but  appropriated  by  him  to  his 
own  use,  to  the  amount  of  $400.  That  there 
exists  bona  flde  indebtedness  of  said  firm  to  the 
amount  of  at>out  $900.  That  each  and  all  the 
members  of  said  partnership  except  plaintiff  are 
nonresidents,  at  the  time  of  the  fifing  of  this 
petition,  of  the  state  of  Missouri ;  and  that 
each,  except  the  defendant  Nathan  Edelstein, 
have  no  property  in  this  state  to  answer  to  a 
judgment,  order,  or  the  process  of  any  court 
of  this  state  in  the  premises.  That  each  and 
every  one  of  the  defendants,  herein  named  as 
members  of  said  firm,  have  abandoned  the  busi- 
ness of  said  firm  and  give  no  attention  to  the 
same,  so  that  plaintiff  is,  and  has  been,  left 
to  meet  all  of  said  firm^s  legal  obligations,  with- 
out any  manifest  interest,  or  contribution  by 
defendants  on  bills  payable,  or  debts  due  by 
said  firm,  or  the  expenses  of  attending  to  its 
business.  That  sala  Nathan  Edelstein  is  in- 
solvent. 

"And  plaintiff  further  says:  That  the  defend- 
ant Nathan  Edelstein  heretofore  caused  to  be 
shipped  to  Joplin,  Mo.,  in  care  of  the  said 
firm  a  car  of  goods,  wares,  and  merchandise  of 


the   value  of  S- 


,  to  wit,  120  barrels  of 
bottled  beer.  That  the  same  was  shipped  by  the 
Anheuser-Busch  Brewing  Association  (a  cor- 
poration aiithorized  to  do  business  in  the  state 
of  Missouri),  and  was  transported  by  the  Mis- 
souri, Kanssa  &  Texas  Railway  Company  (a 
corporation  authorized  to  do  business  in  this 
state),  and  was  by  said  company  delivered  to 
this  plaintiff  at  Joplin,  Mo.;  he,  the  plaintiff, 
there  and  then  being  the  sole  member  of  said 
firm,  authorised  to  receive  the  same. 

"Plaintiff  further  states:  That  the  defend- 
ants, Nathan  Edelstein,  Anheuser-Busch  Brew- 
ing Association,  and  the  said  Minonri,  Kansas 
&  Texas  Railway  Company  make  some  claim  to 
said  shipment  and  to  the  proceeds  thereof,  the 
exact  character  of  which  claim  is  to  this 
plaintiff  unknown,  and  severally  threaten  plain- 
tiff with  suit  and  litigation  for  the  value  there- 
of. That  plaintiff  is  a  resident  of  Jasper  coun- 
ty. Mo.  That  an  accounting  should  be  bad  and 
ordered,  as  between  the  partners  of  said  firm, 
and  that  said  Edelstein,  Anhensei^Busch  Brew- 
ing Association,  and  Missouri,  Kansas  &  Texas 
Railway  Company  be  summoned  or  ordered  to 
show  what  interest,  if  any,  they  have  in  the 
item,  iiv  such  accounting,  to  snch  shipment,  or 
the  Proceeds  thereo^ 

"By  reason  of  the  premises  this  plaintiff 
states  to  the  court  that  he  is  embarrassed  and 
harassed  by  the  several  claims  of  defendants; 
that  he  is  unable  to  determine  their  respective 
ri|;ht8  in  the  premises,  if  any,  without  a  multi- 
plicity of  suits ;  that  he  has  no  adequate  remedy 
at  law. 

"Wherefore  plaintiff  prays  that  as  to  defend- 
ant Missouri,  Kansas  &  Texas  Railway  Com- 
pany, and  defendant  Anheuser-Busch  Brewing 
Association,  their  several  rights,  claims,  and 
interests  in  the  premises  be  disclosed  to  and  ad- 
judged by  the  court,  and  that  an  accounting 
be  thereupon  had  as  to  the  transactions  of  said 
firm  organized  as  the  Joplin  Liquor  Company, 
as  aforesaid,  as  between  the  members  thereof, 
and  that  said  firm  be  adjudged,  as  between  the 
members   thereof,   dissolved. 

Process  was  Issued  and  personally  served 
on  Nathan  Edelstein,  J.  A.  Homer,  Henry 
A.  Maison,  and  William  Scherer,  In  Okla- 
homa county,  Okl.,  by  the  sheriff  of  said 
county.  The  Missouri,  Kansas  &  Texas  Rail- 
way Company  duly  appeared  and  disclaimed 
any  interest  whatever.  The  Anheuser-Busch 
Brewing  Association  filed  a  motion  to  quash 
the  summons  "issued  against  it,  and  the  re- 
turn of  the  sheriff  thereon,  for  the  reason 
that  this  court  has  no  Jurisdiction  over  de- 
fendant, it  appearing  from  the  petition  of 
plaintiff  that  defendant  Edehsteln  Is  a  non- 
resident of  this  state,  and  that  the  Missouri, 
Kansas  &  Texas  Railway  Company  has  no  In- 
terest In  the  subject-matter  of  the  suit," 
which  motion  was  overruled.  The  Anheu- 
ser-Busch Brewing  Association  thai  filed  a 
demurrer  to  the  petition,  alleging  as  grounds 
(1)  a  misjoinder  of  parties  defendant,  (2)  a 
misjoinder  of  causes  of  action,  and  @)  that 
the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  actltm.  This  demurrer 
was  overruled,  and,  said  defendant  having 
refused  to  plead  farther,  the  cause  was  sub- 
mitted to  tiie  court  upon  the  petition  and  the 
testimony  of  the  plaintiff.  It  is  recited  In 
the  bill  of  exceptions  that  the  Anheuser- 
Busch  Brewing  Association  appeared  "for  the 
sole  purpose  of  cross-examining  the  witness 
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on  tbose  matters  whlcb  he  has  to  prove  nn- 
der  his  petition,  notwithstanding  there  Is  no 
answer  filed  by  the  defendant." 

The  evidence  bears  out  the  allegattons  of 
facta  stated  In  the  petition. 

The  decree  was  as  follows: 

"Now  at  this  day,  this  caase  coming  on  for 
hearing,  the  plaintiff  appears  in  person  and 
by  attorney,  and  the  defendants  Nathan  Edel- 
stein,  J.  A.  Horner,  Henry  A.  Maison,  and 
William  Scherer,  having  been  duly  served  with 
process  nnder  the  provisions  of  chapter  21  of 
the  Revised  Statntes,  1909,  of  this  state,  come 
not  bat  make  default :  and  the  defendant  the 
Missouri,  Kansas  &  Texas  Railway  Company 
having 'heretofore  appeared  and  filed  an  answer 
herein  disclaiming  any  interest  in  the  matters 
in  controversy,  and  the  defendant  the  Anhea- 
ser-Busch  Brewing  Association  having  been  serv- 
ed with  process  in  this  state  and  having  ap- 
peared to  the  canse  heretofore  by  filing  demur- 
rers to  the  petition,  no  further  appear. 

"Whereupon  the  plaintiff  waives  a  trial  of  the 
issues  by  Jury  and  submits  the  matters  in  con- 
troversy and  presented  by  the  petition  to  the 
court.  And  tne  court,  having  heard  the  evi- 
dence in  support  of  the  petition,  finds  that 
the  allegations  of  the  petition  as  to  all  mat- 
ters of  fact  alleged  therein  are  true  as  alleged  In 
the  petition,  except  in  this  respect,  to  wit:  But 
whereas  the  petition  alleges  that  at  the  time 
of  filing  the  same  there  existed  a  bona  fide  in- 
debtedness of  said  firm,  the  Joplin  Liquor  Com- 
pany, to  the  amount  of  about  $900,  the  court 
finw  tiie  fiwt  to  be  that  by  payments  made 
by  the  plaintiff,  A.  S.  Jones,  personally,  said 
indebtedness  has  been  reduced  to  the  sum  of 
$700.  The  court  further  finds  that  the  plain- 
tiff, A.  S.  Jones,  of  his  own  personal  means 
paid  oat  the  sum  of  $69,  being  the'  frMght 
charges  justly  due  and  owing  to  the  Missouri, 
Kansas  ft  Texas  Railway  Company  as  freight 
upon  the  shipment  of  the  carload  of  beer.  120 
barrels  of  bottled  beer  naJvitloned  and  describ- 
ed in  the  petition,  together  with  the  further 
sum  of  $3.60  for  drayage  on  said  shipment.' 
The  court  further  finds  that  the  Anheuser- 
Busch  Brewing  Association  under  the  plead- 
ings and  evidence  has  no  right,  title,  or  in- 
terest in  or  to  the  said  carload,  120  barrels  of 
bottled  beer  mentioned  in  the  petition.  It  is 
therefore  adjudged  by  the  court  that  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company  go 
hence  'without  day  and  recover  of  and  frcHu 
plaintifF  its  costs  herein  laid  out  and  expend- 
ed. It  is  further  ordered  and  adjudged  that  as 
to  the  defendant  the  Anheuser-Busch  Brewing 
Association  the  plaintiff  have  and  recover  judg- 
ment against  said  company  for  all  costs  by  it 
made  subsequent  to  the  service  of  summons  up- 
on it  in  this  cause  and  that  execution  issue 
therefor.  It  is  further  ordered  and  adjudged 
that  the  copartnership  mentioned  in  the  peti- 
tion, to  wit,  the  Joplin  Liquor  Company,  be 
dissolved;  that  the  plaintiff,  A.  S.  Jones,  out 
of  the  proceeds  of  said  carload  of  beer  pay 
and  discharge  the  debts  and  q>ligations  of  said 
firm,  to  -wit,  the  sum  of  $780,  first  having  paid 
all  the  eosts  in- this  canse  except  those  adjudged 
against  the  Anheuser-Busch  Brewing  Associa- 
tion as  hereinbefore  stated.  The  court  adjudges 
that  there  shall  be  accounted  and  allowed  the 
plaintiff  the  sum  of  $1,600  advanced  to  the  de- 
fendant Eddstein  by  consent  of  all  the  part- 
ners in  said  company,  together  with  the  item 
of  $69  freight  and  $3.50  drayage,  in  all  amount- 
ing to  the  sum  of  $1,572.50,  and  also  he  shall 
have  and  he  is  adjudged  credit  of  $780  for  the 
payment  of  the  outstanding  accounts  of  said 
firm,  thus  making  his  total  credit  the  sum  of 
$2352.50,  from  which  shall  be  deducted  the 
credit  of  $14290.60,  as  against  his  said  copart- 
ners, Bdautein,  Homer,  Maison,  and  Scherer, 
as  aforesaid,  which  amount  it  is  adjudged  he 
have  4nd  recover  against  said  partiea.     It  it 


further  adjudged  that  the  defendant  3.  A.  Hom- 
er have  and  recover  from  the  said  Edelstein 
the  sum  of  $106.75;  that  the  defendant  Heni? 
A.  Maison  have  and  recover  of  the  defendant 
Nathan  Edelstein  the  sum  of  $106.76;  and 
that  the  defendant  William  Scherer  have  and 
recover  of  the  defendant  Nathan  Edelstein  the 
sum  of  $106.75.  And  hereof  let  execution  is- 
sna." 

The  case  Is  here  on  the  appeal  of  the  de- 
fendant Anheuser-Busch  Brewing  Associa- 
tion. The  appeal  was  brought  to  the  Spring- 
field Court  of  Appeals  In  1911  and  by  the 
court  transferred  to  the  Supreme  Court  be- 
cause It  conceived  there  was  a  constitutional 
question  Involved.  The  Supreme  Court  at  It^ 
April,  1916,  term  banded  down  an  opinion  in 
the  case  reported  in  188  S.  W.  82,  In  which 
It  held  that  the  constitutional  question  sug- 
gested was  not  an  open  question,  and  that 
sectldn  1778,  R.  S.  1909,  purporting  to  au- 
thorize a  personal  judgment  upon  service  in 
another  state.  Is  unconstitutional  and  void, 
and  retransferred  the  case  to  this  court 

[1]  The  suit  was  instituted  by  the  plaintlfC 
for  an  accounting  between  himself  and  his 
copartners.  The  face  of  his  petition  shows 
that  all  such  partners  were  nonresidents  of 
the  state  of  Missouri,  and  his  xietltlon  falls 
to  show  that  there  were  any  assets  whatever 
of  the  partnership  within  the  jurisdiction  of 
the  Missouri  courts.  We  have  therefore  a 
bill  in  equity  where  the  face  of  the  proceed- 
ings shows  that  there  are  no  assets  belonging 
to  the  partnership  within  the  jurisdiction  of 
the  court,  and  that  the  partners  made  de- 
fendants are  likewise  beyond  the  jurisdic- 
tion of  the  court 

It  la  said  in  1  Standard  Bucy.  of  Proce- 
dure, p.  285: 

"In  a  suit  brought  to  settle  a  partnership 
and  for  an  accounting  with  reference  to  its  af- 
fairs, an  the  partners  are  necessary  parties." 

See,  also.  Fourth  Nat  Bank  v.  New  Or- 
leans ft  C.  R.  Oa,  11  Wall.  624,  20  L.  Ed.  82. 

[2]  The  partners,  In  order  to  maintain  this 
Dill,  are  necessary  parties.  The  defendant 
Anheuser-Busch  Brewing  Association,  it  Is 
claimed,  was  properly  made  a  party  under 
section  1732,  R.  S.  1909,  whlcb  provides  that 
any  party  may  be  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse 
to  the  plaintiff.  This  statute  is  merely  a 
recognition  of  a  rule  in  equity  of  long  stand' 
Ing  which  permits  courts  of  equity  to  bring 
la  parties  who  have  an  interest  in  the  sub- 
ject-matter of  the  suit  between  the  neces- 
sary parties  in  the  action  In  order  that  one 
determination  may  settie  all  of  the  conflict- 
ing claims  as  to  that  subject-matter  and  is 
done  upon  the  principle  of  avoiding  a  multi- 
plicity of  suita  It  can  be  seen  at  once  that 
making  the  appellant  a  party  defendant  to 
this  suit  where  the  necessary  parties  to  the 
matter  in  controversy  were  beyond  the  Ju- 
risdiction of  the  court  would  not  avoid  a  mul- 
tiplicity of  suits,  as  after  appellant's  rights 
are  determined  ttie  plaintiff  must  go  and  sue 
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tbe  neoessaiy  parties  before  he  gets  the  re- 
lief his  bill  In  this  case  prays  for. 

[3]  Evidence  Introduced  by  the  plalntltT  to 
sustain  the  allegations  of  his  bill  clearly 
showed  that  plalntlS  was  claiming  that  Ed- 
elstein,  one  of  the  partners  (who  he  contend- 
ed should  be  made  to  come  into  accounting), 
also  owed  him  an  individual  Indebtedness  of 
$1,600  which  was  In  no  way  connected  with 
the  partnership  business,  and  that  Edelstein 
had  bought  a  carload  of  beer  in  St  Louis  of 
the  appellant  and  had  it  shipped  by  appel- 
lant to  Joplln  in  care  of  the  Joplln  Liquor 
C!ompany,  the  firm  name  of  the  partnership 
plaintiff  sought  to  have  dissolved.  As  to  this 
beer,  which  plaintiff  does  not  allege  in  his 
petition  belonged  to  the  firm,  but  In  his  evi- 
dence says  belonged  to  Edelstein,  tbe  plain- 
tiff had  a  complete  remedy  at  law  to  collect 
his  $1,500  against  Edelstein — by  attaching 
the  same  as  the  latter's  property  and  mak- 
ing the  affidavit  that  Edelstein  was  a  non- 
resident. The  other  parties,  besides  plaln- 
tlfl  and  Edelstein,  who  are  asked  to  come  in, 
and  tbe  other  defendants  including  appel- 
lant, under  the  allegations  In  the  petition 
have  absolutely  no  Interst  In  the  determina- 
tion, payment,  or  otherwise  of  plaintiff's 
claim  for  $1,600  owing  by  Edelstein  which 
was  lent  to  blm  by  plaintiff,  and  had  no  part 
to  play  in  the  carrying  on  of  the  partnership 
affairs. 

A  somewhat  similar  case  to  the  one  at  bar 
is  that  of  Crocker  v.  Barteau,  212  Mo.  359, 
110  S.  W.  1062,  where  a  partner  had  at- 
tached the  property  of  his  nonresident  part- 
ners on  account  of  a  debt  created  for  tbe 
purpose  (as  In  pur  case)  of  forming  the  part- 
nership, and  it  was  contended  that  such  a 
salt  could  not  be  maintained,  but  that  a  bill 
in  equity  for  an  accounting  was  the  proper 
remedy.  This  was  met  by  tbe  ruling  that 
attachment  was  the  correct  remedy. 

We  therefore  hold  that  the  court  should 
have  sustained  appellant's  demurrer,  because 
it  never  had  ]urlsdlctl<m  of  the  necessary 
parties  defendant,  and  the  bill  Is  multifari- 
ous. The  decree  of  the  trial  court  will,  ac- 
cordingly, be  reversed  so  far  as  it  affects  the 
appellant. 

ROBERTSON,  P.  X,  and  STUROIS,  J^ 
(ioncnr. 


STODDARD  et  al.  v.  SHERIDAN  ADAMS 
ROYALTY  SYNDICATE  et  aL    (No,  1876.) 

(Springfield  Court  of  Appeals.    Missouri. 
Nov.  20,  1916.) 

1.  Mines  aitd  Mirsbalb  ^=368(2)— Mining 
Lease — Fobfeitubb— Continuous  Mining. 
Under  a  lease  requiring  continnous  mininK 
where  a  notice  of  intended  forfeiture  thereof, 
given  less  than  two  we^s  before  the  forfeiture 
was  declared,  mentioned  as  ground  for  forfeiture 
only  the  failure  to  erect  and  maintain  a  mining 
plant  and  mill  provided  for  in  the  lease,  and 
cessation  of  mining  work  was  dnring  and  caused 


by  a  few  days  of  cold  weather,  Corf dtnre  of  the 
lease  was  not  justified,  on  the  ground  of  cessa- 
tion of  the  work,  where  the  requirement  as  to 
continuous  mining  had  been  complied  with  la 
good  faith  for  several  years. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  189;    Dee.  Dig.  «s>68 

2.  Mines  and  Minekau  4=>6S(2)— MinriNO 
Lease— FoBraiTUBK— Failure  to  Bbect 
Miu.. 
Under  a  mining  lease  requiring  erection  and 
maintenance  of  a  mining  plant  and  mill,  where 
such  mill  had  been  erected  shortiy  after  tbe 
lease  was  ^ven  and  maintained  aoont  a  year, 
and  then  with  lessor's  acquiescence  removed  be- 
cause sufficient  ores  were  not  discovered,  the 
lease  could  not  be  forfeited  arbitrarily  for  fail- 
ure to  maintain  such  mill  while  the  conditions 
remained  the  same,  without  showing  such  mill 
was  needed,  or  without  giving  reasonable  time 
and  opportunity  to  lessee  to  re-erect  tbe  mill  in 
case  of  changed  conditions. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
MineraUh  Cent  Dig.  f  189;  Dec  Dig.  <8=>68(2).] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;  J.  D.  Perkins,  Judge. 

Suit  by  C.  B.  Stoddard  and  others  against 
the  Sheridan  Adams  Royalty  Syndicate  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

A.  W.  Tburman,  of  Joplln,  for  api>ellants. 
Owen  &  Davis  and  H.  8.  Miller,  all  of  Jop- 
lln, for  respondents. 

STUROIS,  J.  The  object  of  this  suit  is 
to  set  aside  and  declare  v<dd  a  forfeiture  of, 
and  to  reinstate,  a  mining  lease  on  certain 
lands  In  Jasper  county,  and  also  to  declare 
void  a  second  mining  lease  on  the  same  as 
inconsistent  with  plaintifTs  rights.  The 
court  found  for  plaintiffs,  and  defendant 
landowner,  the  Sheridan  Adams  Royalty 
Syndicate,  has  apiiealed.  This  sjmdlcate  Is 
referred  to  as  the  defendant  The  lease  In 
question  provides  for  mining  the  land  con- 
tinuously In  good  faith,  for  adequately  drain- 
ing said  land  with  pumps,  and  contains  this 
condition : 

"The  second  party  shall  be  required  to  erect 
maintain,  and  operate  on  said  land,  at  least  one 
modem  mining  plant  and  mill  of  a  capacity  of 
at  least  100  tons  for  each  ten-hoar  shift" 

The  defendant  as  owner  of  this  land,  de- 
clared a  forfeiture  of  this  mining  lease  for 
failure  to  comply  with  these  condittons. 
The  plaintiff  Stoddard  Is  the  leasee  under 
this  lease,  and  the  other  plaintiffs  and  de- 
fendants are  sublessees  claiming  under  him. 
When  we  speak  of  plaintiff,  we  mean  Stod- 
dard, the  lessee.  The  lease  in  question  was 
given  in  1911,  to  run  for  ten  years  at  10 
per  cent  royalty,  and  the  forfeiture  was  de- 
clared on  February  6,  1910.  Some  ten  days 
prior  thereto  the  defendant  notified  plaintiff 
that  in  accordance  with  the  terms  of  the 
lease  it  would  "declare  a  forfeiture  unless 
the  conditions  of  the  lease  relating  to  the 
erection  and  maintenance  of  a  mill  on  the 
property  shall  be  complied  with  forthwith." 

On  the  trial  the  defendant  sought  to  jus- 
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tuy  Us  forfeltnre  of  the  leeae  for  tellore  to 
do  this,  and  on  the  farther  ground  that  plain- 
tiff and  those  working  and  claiming  rl^ts 
under  him  had  failed  to  mine  the  land  con- 
tinuously In  good  faith,  claiming  that  such 
parties  had  practically  abandoned  mining  op- 
«ration8  on  the  land  for  several  days  prior 
to  the  date  of  forftiture.  The  plaintifC 
-claims,  and  bis  evidence  tends  to  show,  that 
the  forfeiture  declared  by  defendant  was  not 
because  of  any  failure  of  plalntUC  and  h^ 
sublessees  to  mine  the  land  or  to  erect  and 
maintain  a  mill  thereon,  but  in  order  to  ob- 
tain for  itself  the  full  20  per  cent  royalty 
paid  by  plaintiff's  sublessees.  To  substan- 
tiate this  <aaim  plaintiff  showed  that  defend- 
ant, about  the  time  of  declaring  this  for- 
feiture, induced  certain  of  plaintiff's  sub- 
lessees, then  mining  on  the  land,  to  accept 
from  it  a  new  lease  at  20  per  cent  royalty, 
and. to  cease  to  reco^^ize  plaintiff  as  having 
any  rights  in  the  land;  in  other  words,  to 
attorn  to  defendant  and  pay  to  it  the  entire 
royalty.  The  evidence  also  shows  that  after 
the  forfeiture  the  mining  operations  on  the 
land  were  carried  on  by  the  same  parties  in 
the  same  manner  as  at  and  before  the  for- 
feiture, except  that  defendant  received  20 
per  cent  royalty  direct  from  the  sublessee! 
instead  of  10  per  cent  from  plaintiff.  In 
explanation  of  this  we  should  state  that  the 
sublessees  under  plaintiff  had  agreed  to  and 
were  paying  20  per  cent,  royalty  on  all  ores 
mined,  only  one-half  of  which,  or  10  per  cent, 
went  to  defendant  under  the  terms  of  its 
lease  to  plaintiff.  The  plaintiff  was  not  per- 
sonally doing  any  mining  on  the  land,  but 
had  let  it  out  to  subtenants  so  as  to  have  the 
mining  work  carried  on  at  a  profit  to  him- 
self. 

[1]  The  questions  of  law  involved  are  of 
easy  solution,  and  this  appeal  largely  turns 
on  questions  of  fact  This  is  a  suit  in  equity 
to  be  relieved  of  a  forfeiture,  and  what  we 
say  is  based  on  the  equitable  doctrine  that 
relieves  a  lessee,  by  reason  of  the  conduct 
of  the  lessor,  of  a  strict  legal  performance  of 
the  terms  of  the  lease.  After  a  review  of  the 
evidence,  we  agree  with  the  trial  Judge  as 
to  what  must  have  been  his  findings  on  the 
facts.  The  evidence,  we  think,  satisfactori- 
ly shows  a  good-ftiltli  compliance  with  the 
terms  of  the  lease  as  to  continuous  mining 
in  the  manner  in  which  it  had  been  carried 
on  for  several  years.  The  notice  of  intended 
forfeiture,  given  less  than  two  weeks  be- 
tor*  the  forfeiture  was  declared,  mentiooa 
only  one  gronnd  for  forfeiture,  to  wit:  The 
failure  to  erect  and  maintain  a  mining  plant 
and  mill  of  100  tons  capacity  as  provided  In 
the  lease.  The  forfeiture  dedlared,  however, 
Is  broad  enough  to  include  the  failure  to  do 
continuous  mining  work.  It  seems  evident 
however,  that  defendant  was  not  seriously 
impressed  with  any  failure  to  do  continuous 
mining  work  at  the  time  it  gave  this  notice 
q>ecifyin{E  another  ground  of  forfeiture  only. 


24  Cyc  1361.  The  evidence  shows  that  be- 
tween the  date  of  the  notice  and  that  of  the 
forfeiture  the  weather  was  at  times  very 
cold  so  as  to  Interfere  with  regular  mining 
work  and  without  going  into  detail  we  agree 
with  the  trial  court's  refusal  to  Justify  a  for- 
feiture on  this  ground. 

[2]  As  to  plaintiff's  failure  to  erect  and 
maintain  a  mining  plant  and  mill  as  required 
by  the  lease,  the  evidence  shows  that  such  a 
mill  had  been  erected  on  this  land  shortly 
after  the  lease  was  given  and  maintained 
something  like  a  year.  QThe  ores  discovered 
were  not  sufficient  in  quantity  and  quality 
to  make  the  operation  of  such  a  mill  profit- 
able, and  the  same  was  abandoned  and  re- 
moved. This  was  done  with  defendant's 
knowledge  and  acquiescence,  and  plaintiff 
and  his  subtenants  had  mined  the  land  for 
three  or  four  years  without  any  such  mill, 
evidently  because  the  same  would  be  use- 
less. There  is  nothing  to  show  that  there 
was  more  need  of  a  mill  of  this  cliaracter 
either  at  the  time  of  the  notice  of  the  intend- 
ed forfeiture  or  at  the  time  the  forfeiture 
was  declared  than  there  bad  been  for  the 
previous  two  or  three  years.  Plaintiff's  evi- 
dence satisfactorily  shows  that  he  and  those 
under  him  were  sinking  a  new  shaft  at  the 
time  of  this  forfeiture,  and  that  plaintiff 
had  not  refused  to  erect  such  a  mill,  but  de- 
clared that  he  would  do  so  as  soon  as  suit- 
able ore  was  discovered,  and  the  same  could 
be  profitably  used. 

We  are  not  holding  that  defendant  by  con- 
senting to  the  old  mill  being  taken  away  be- 
cause useless  and  unprofitable  and  ha'^ing 
the  land  mined  for  three  or  four  years  with- 
out such  mill,  had  forever  waived  Its  right 
to  insist  on  a  compliance  with  the  terms  of 
this  lease  in  this  respect  Certainly  if,  by 
changed  conditions  of  ore  discoveries,  a  mill 
became  necessary  for  the  proper  and  efll- 
dent  mining  of  this  land,  the  defendant 
would  have  a  right  on  reasonable  notice,  and 
by  giving  a  reasonable  time  to  do  so,  to  in- 
sist on  a  compliance  with  this  condition  of 
the  lease.  What  the  trial  court  decided  and 
what  we  now  decide  is  that  after  having  al- 
lowed the  old  mill  to  be  removed  and  having 
consented  to  the  land  being  mined  without 
sudi  a  mill  because  same  was  useless  under 
the  existing  conditions,  the  lessor  cannot  be 
allowed,  without  any  change  in  conditions 
or  any  showing  that  such  a  mill  was  needed, 
to  arbitrarily  forfeit  the  lease  on  notice  with- 
out giving  reasonable  time  and  opportunity 
to  have  such  a  mill  erected.  Defendant's  ac- 
tion does  not  comport  with  good  faith  on  Its 
part  Gamhart  ▼.  Finney,  40  Mo.  449,  03  Am. 
Dec  303;  Gates  v.  Steckel,  176  Mo.  App. 
168,  173,  161  S.  W.  118B. 

We  therefore  approve  the  finding  and  Judg- 
ment of  the  trial  court  and  the  same  is  af- 
firmed. 

ROBERTSON,  P.  J.,  and  PAHRINGTON, 
J.,  concur. 
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AI.LEN  T.  rORSOHLER  et  aL     (No.  1884.) 

(Springfield  Coart  of  Appeals.    MissonrL    Not. 
20,   1916.) 

1.  Appeal  and  Ebbob  9=91002  — Veboict — 
cokclubivbnebs. 

Th«  verdict  of  the  Jury  on  a  diapnted  ques- 
tion of  fact  is  final. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3935-6037;  Dec.  Dig.  «=» 
1002.1 

2.  Chattel  Mobtoages  ®=s>  176(5)  —  CoNvkb- 

SION    BT   MOBTOAQEE  —   MeASUBK   OF  DAM- 
AGES. 

Where  there  was  no  settlement  by  which 
defendant  mortgagee  agreed  to  take  part  of  the 
goods  in  fall  settlement,  the  measure  of  damages 
would  be  the  difference  between  the  value  of  all 
the  goods  taken  and  the  amount  due  on  defend- 
ant's secured  note;  but  if  there  was  such  a 
settlement,  and  defendant  took  and  retained  all 
of  the  goods,  the  measure  of  damages  would  be 
the  value  of  the  goods  which  he  was  not  entitled 
to  take,  in  view  of  the  settlement. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §{  337,  339;    Dec.  Dig.  «3> 
176(6^.] 
8.  Appeal  and   Ebbob  ®=3882(12)— Inbtbitc- 

TIONS — PABTT   EkTITLED  TO  AXLKGE   EBBOB. 

Defendant  could  not  complain  of  an  instruc- 
tion by  the  court  on  the  same  theory  as  that  of 
defendant's  given  instruction. 

[Ed.  Note. — ^For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  {  8002;  Dec.  Dig.  «=> 
882(12).] 

Appeal  from  Circalt  Goart,  Oregon  Oovn- 
ty;   W.  N.  ESvans,  Judge. 

Action  by  Nina  Allen  against  Henry 
Forschler  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

J.  W.  Hougb,  of  Tbayer,  for  appellanta. 

STURGIS,  J.  Ttie  plaintiff  sued  on  a 
bond  given  in  a  replevin  suit  brought  in  a 
justice  of  the  peace  court,  wherein  this  de- 
fendant was  plaintiff  and  this  plaintiff  was 
defendant  It  is  stated  and  shown  that  by 
means  of  this  replevin  bond  and  suit  this  de- 
fendant obtained  possession  of  certain  lioua»- 
bold  goods  and  the  furniture  belonging  to 
plaintiff  and  used  In  furnishing  a  rooming 
house,  which  goods  it  is  conceded  the  defend- 
ant converted  to  bis  own  use.  The  replevin 
suit  was  dismissed  without  trial.  The  de- 
fendant was  principal  in  the  replevin  bond, 
and,  as  be  Is  the  only  party  against  whom 
Judgment  was  rendered,  the  replevin  bond 
and  suit  cut  little  figure  in  this  case,  except 
to  explain  how  defendant  got  possession  of 
plaintiff's  property.  The  rei^levin  gult  being 
dismissed  without  trial,  the  rights  of  the 
parties  with  respect  to  this  property  were 
left  undetermined,  and  this  suit  is  virtually 
for  conversion  of  plaintifTs  goods,  and  was 
80  tried. 

[1]  The  defendant  tiiaimed  the  right  to 
take  the  goods  under  a  chattel  mortgage  giv- 
en by  plaintiff  to  him.  The  plaintiff  con- 
cedes that  defendant  rightfully  took  part  of 
the  goods  by  virtue  of  said  mortgage,  but 
that  other  goods  were  taken  without  lij^t 


and  amount  to  a  oonvertdon.  The  mortgage 
in  question  secnred  an  indebtedness  of  plain- 
tiff to  defendant  for  $305  growing  oat  of 
the  rent  of  the  rooming  bouse  which  was 
owned  by  the  defendant  The  plaintiff 
claims,  and  so  testified,  that  a  few  days  be- 
fore defoidant  took  these  goods  by  replevin 
she  and  defendant  made  a  settlement  of  this 
indebtedness,  by  which  they  mtitaally  agreed 
that  defendant  would  take  a  designated  part 
of  the  goods,  the  rooming  honse  furniture,  in 
full  settlement  of  the  debt,  leaving  the  bal- 
ance, household  goods,  to  plaintiff.  This 
was  denied  by  defendant,  and  vlrtoally  the 
whole  controversy  tonis  on  this  point  It 
was  a  disputed  question,  and  the  verdict  of 
the  Jury  is  final.  The  plaintiff  testified  that 
the  goods  so  turned  over  to  defendant  in 
payment  of  his  debt  were  worth,  cost  prlce^ 
$154;  bat  most  of  the  goods  liad  been  In  use 
for  some  time.  Whether  defendant  jnade 
this  settlem«it  or  not,  he  replevied  all  the 
goods.  After  so  getting  the  same  in  his  pos- 
session, he  treated  the  goods  as  his  own,  and 
did  not,  so  far  as  the  evidence  shows,  hold 
and  sell  same  under  the  mortgage. 

Hie  defendant  asked,  and  the  court  gave, 
the  following  Instmctloa  showing  his  theory 
of  the  case: 

"The  court  instructs  the  jury  that,  before  you 
can  find  the  issue  for  the  plaintiff,  you  must  find 
and  believe  from  the  evidence  that  the  property 
replevined  was  worth  more  in  actual  cash  than 
the  amount  of  the  mortgage  with  all  accrued  in- 
terest, nnd  unless  you  so  find  you  should  find  the 
issue  for  die  defendant,  iuilet$  you  heUeve  k< 
had  accepted  a  part  of  guch  property  m  fuU 
settlement  of  Mt  debt."    (Italics  ours.) 

(2,  3]  The  only  errors  assigned  and  urged 
here  relate  to  the  giving  of  two  Instructions, 
one  by  the  coart  and  the  other  at  plaintiff's 
instance.  The  Instmctloa  given  for  plain- 
tiff Is  to  the  effect  that,  if  the  Jury  find  that 
plaintiff  and!  defendant  made  a  settlement 
by  which  the  defendant's  note  and  mortgage 
were  satisfied  by  taming  over  to  him  part  of 
the  goods,  and  the  defendant  nevertheless 
afterwards  seized  and  converted  plaintiff's 
household  goods  (the  part  not  tamed  over 
to  htm),  to  find  for  plaintiff,  and  that  the 
measure  of  her  damages  would  be  the  ac- 
tual value  of  the  property  so  converted.  The 
defendant's  criticism  of  this  Instmction  is 
that  it  declares  the  wrong  measure  of  dam- 
ages, and  that  the  proper  measure  of  dam- 
ages would  be  the  difference  between  the 
value  of  all  the  goods  taken  and  the  amount 
due  on  the  secured  note.  This  would  be  trae 
on  the  theory  that  there  was  no  settlement 
by  whldi  the  defendant  agreed  to  talte  part 
of  the  goods  In  full  settlement,  since  defend- 
ant in  any  event  would  be  liable  for  tlLls 
difference,  where,  as  here,  he  did  not  take 
and  sell  the  goods  according  to  the  terms 
of  the  mortgage  and  aoooont  for  tbe  excess 
on  such  sale.  The  Instmction  as  given  is 
predicated  on  the  settlement,  and  plainly  re- 
fers to  defendant's  taking  and  converting 
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tbie  bonaehold  goods  retained  t>7  plaintiff  as 
ber  absolate  mroper^,  and  the  measnre  ot 
damages  Is  the  whole  value  of  the  goods 
thus  converted.  The  verdict  Shows  that  the 
jury  so  understood  this  Instruction,  nie  in- 
struction given  by  the  court  Is  really  one  tor 
defendant  on  the  same  theory  as  defendant's 
Instrnctlfm  above  qooted,  and  places  the 
burden  of  proving  the  making  of  this  settle- 
ment on  idalntlfl.  The  defendant  suggests 
no  error  in  this  instruction. 

The  errors  assigned  not  being  well  taken, 
the  judgment  is  affirmed. 

B0BBRT80N,  P.  J^  and  FABRINGTON, 
J.,  concur. 

MBIAD,  Constable,  v.  BLURTON  et  aL 
(No.  1819.) 

(Springfldd  Oonrt  of  Appeals.    Miaaouri    Nov. 
aO,  1816.) 

1.  FBAUDinXNT     CONVETANCES     4s>S08(8)     — 

Saxx  or  Atjtomobilb— Good  FAixH—QtrKS- 

TION   fob  JUBT. 

In  an  action  by  a  constable,  at  the  relation 
of  the  buyer  of  an  antomobile,  to  recover  the 
penalty  in  an  Indemnifying  bond  executed  by 
jadgment  creditors  of  the  seller  who  levied  on 
the  car,  question  of  the  good  faith  of  die  trans- 
action between  the  Judgment  debtor  and  the  buy- 
er of  the  car  from  bim,  and  whether  the  car  ac- 
tually belonged  to  the  buyer,  held  for  the  Jury. 
rEd.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  982;  Dec.  Dig.  «=» 
808(6).] 

2.  E^ATJDUIXRT  CoirVXTANCSS  «=»160  —  Dk> 
UVEBT  AND  ChAITOE  OF  POSSXBSION— StAT- 
tTTB— "GoNTINtnCD  0HAN(»   OT  POSaESSIOR." 

Under  Rev.  St.  1909,  g  2887,  providhig  that 
every  sale,  unless  accompanied  by  delivery  and 
followed  by  an  actoal  and  continued  change  of 
possession,  shall  be  held  fraudulent  as  to  the  ven- 
dor's creditors,  where  the  owner  of  a  car,  friio 
owed  garage  keepers  a  bill  for  repairs,  sold  it, 
and  the  vendee  took  possession  and  afterwards 
drove  it  throughout  the  summer,  there  was  a 
sufficient  "eoannoed  change  of  possession"  to 
pass  title  as  against  the  garage  keepers. 

[Bid.  Note.— For  other  cases,  see  Fraudulent 
COTveyances,  Cent.  Dig.  {  464;  Dec.  Dig.  S=s> 
160. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Continued  Change  of 
PoBseaaion.] 

8.  BzKConoN  «sa210— C1.AI11B  or  Thibd  Fm- 

sons— iRDUQinr  Bond. 
In  an  action  by  a  constable,  at  the  relation 
•f  the  buyer  of  an  antomobile,  to  recover  the 
penalty  in  an  indemnifying  bond  executed  by  the 
Judgment  creditors  of  the  seller  of  the  car  who 
levied  thereon,  though  the  buyer  paid  only  $190 
for  the  car,  which  was  worth  from  $375  to  $400, 
be  was  entitled  to  recover  its  reasonable  value 
at  the  time  of  levy,  with  interest,  not  to  exceed 
the  amount  of  the  bond,  since  the  rule  as  to  the 
measure  of  damages  in  cases  of  conversion  of 
personal  property  should  govern. 

[Bd.  Note.— For  other  cases,  see  Execution, 
Cent  IMg.  H  695-898;  Dec.  Dig.  «=3210.] 

Apifeal  from  Circuit  Court,  Jasper  County ; 
Joseph  D.  Perkins,  Judge. 

Action  by  Harry  J.  Mead,  Constable,  cm 
the  relation  of  William  White,  against  L.  E. 


Blnrton,  George  B.  Allison,  and  another. 
From  a  Judgment  for  plalntur,  the  named 
defradanta  appeaL    Judgment  affirmed. 

George  P.  Walker,  of  Joplin,  for  appellants. 
Byron  H.  Coon,  of  Joplin,  for  respondent 

FABRIN6TON,  J.  This  \b  an  action 
brought  by  Harry  J.  Mead,  a  constable,  at 
the  relation  of  William  White,  to  recover  the 
penalty  set  forth  in  an  indemnifying  bond 
executed  on  September  22,  1916,  by  Blurton 
and  Allison  (appeUanta  here)  as  principals, 
and  one  Halgler  as  surety,  who  did  not  join  In 
this  appeal,  although  made  a  defendant  along 
with  Blurton  and  AUiaon  below.  The  bond 
Was  designed  to  protect  the  constable  in  the 
seizure  and  sale  of  a  Buick,  25  horse  power, 
1915  model,  automobile,  claimed  by  relator 
William  White  as  bis  property.  The  bond 
was  in  the  sum  of  $450.  Nine  Jurors  signed 
a  verdict  for  $363  in  plaintliTs  favor.  De- 
fendants Blurton  and  Allison  have  appealed 
to  this  court,  contending,  in  short,  that  the 
verdict  is  against  the  evidence,  so  that  the 
circuit  court  erred  in  refusing  to  give  defend- 
ants' proffered  peremptory  instruction  at  the 
close  of  all  the  evidence,  and  that  the  dam- 
ages assessed  are  excessive. 

It  is  claimed  In  the  petition  that  on  and 
prior  to  August  1,  1915  (all  dates  mentioned 
in  this  aplnlon  will  refer  to  the  year  1915), 
White  was  the  owner  of  the  automobile,  was 
entitled  to  the  possession,  and  was  in  posses- 
sion thereof ;  that  on  August  16th,  Mead,  the 
constable,  acting  under  an  execution  Issued 
out  of  a  justice  court  on  a  judgment  obtain- 
ed therein  in  a  suit  wherein  Blurton  and  Alli- 
son were  plaintiffs  and  Sam  McAferty  and 
Mrs.  Mary  McAferty,  his  mother,  were  de- 
fendants, levied  on  said  antomobile  as  the 
property  of  the  McAfertys;  that  on  August 
24th  White  delivered  to  the  said  constable 
his  written  claim  of  ownership  as  required 
by  law;  that  Blurton  and  Allison  on  Sep- 
tember 22d  executed  the  indemnifying  bond 
to  the  said  constable ;  and  that  the  automo- 
bile was  subsequently  sold  by  the  constable 
by  virtue  of  said  execution.  Judgment  for 
$450  was  asked.  Defendants  in  their  answer 
admit  the  levy  by  the  constable,  the  fact  that 
White  notified  the  constable  of  his  claim  of 
ownership,  and  the  execution  of  the  indem- 
nifying bond  as  alleged,  but  denied  that 
White  was  the  owner  and  In  possession  of 
the  automobile  as  set  tortb  in  the  petition. 
They  then  charge  that  White  secured  from 
Sam  McAferty  an  instrument  pnrportlng  to 
be  a  bill  of  sale  of  said  automobile,  by  rea- 
son of  which  White — 

"did  unlawfully  and  fraudulently  and  by  false 
representations  intend,  and  endeavor  to  defraud, 
binder,  delay,  and  deceive  defendants  L.  E. 
Blurton  and  George  B.  Allison,  creditors  of  said 
Sam  McAferty;  and  that  said  Wniiam  White 
and  Sam  McAferty  did  unlawfully  and  fraudu- 
lently conspire  together,  and  that  said  instru- 
ment of  writing  was  secured  by  said  William 
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White  and  ezecnted  by  said  Sam  i£cAtextT,  with 
Intent  on  the  part  of  aaid  William  White  to 
cheat,  deceive,  and  defraod  the  said  It.  E.  Blur- 
ton  and  George  B.  Allison ;  that  said  instrument 
of  writing  was  secured  witfaont  a  valid  consider- 
ation being  paid  by  said  William  White;  and 
that  said  instrument  was  not  recorded  In  the  of- 
fice of  the  recorder  of  deeds  until  days  after 
said  automobile  had  been  taken  from  the  pos- 
session of  said  Sam  McAierty  by  legal  process." 

There  is  another  point  made  in  the  answer, 
but  as  it  was  abandoned  during  the  trial  we 
do  not  refer  to  it 

The  circuit  court,  from  aught  that  appears, 
gave  all  the  instructions  asked  by  the  defend- 
ants on  the  theories  advanced  in  their  an- 
swer, and  to  one  who  has  read  the  evldente 
the  thought  occurs  that  the  court  was  very 
liberal.  The  truth  of  this  will  appear  by 
reading  what  follows,  for,  although  the  point 
for  determination  is  whether  or  not  the  court 
erred  in  refusing  defendants'  peremptory  in- 
struction so  ttiat  we  could  select  and  state 
only  such  of  the  evidence  as  Is  favorable  to 
the  plaintifr,  we  have  chosen  in  this  case  to 
state  the  evidence  fully.  It  is  apparent  that 
appellants  think  they  were  swindled  out  of 
a  debt  amounting  to  about  $63,  and  believe 
that  White,  a  saloon  keeper,  and  McAferty, 
intentionally  worked  out  the  scheme  to- 
gether. 

Defendants  Blurton  and  Allison  conducted 
a  garage  in  JopUn  and  bad  an  account 
against  the  McAfertys  for  repairs  on  this 
automobile,  that  had  been  reduced  to  $63  by 
payments  from  time  to  time.  They  sued  the 
McAfertys  on  this  account  in  a  Justice  court, 
and  had  a  writ  of  attachment  levied  by  the 
constable  on  the  automobile  on  August  8d. 
However,  Blurton  and  Allison  for  some  rea- 
son dismissed  the  attachment  and  tried  that 
case  on  the  merits,  obtaining  Judgment,  and 
it  was  by  virtue  of  that  Judgment  tliat  the 
constable  proceeded  when  he  levied  the  exe- 
cution on  the  automobile  (which  was  still  in 
Ids  possession,  not  having  yet  been  turned 
back  after  the  dismissal  of  the  attachment). 

Plaintifr  offered  two  witnesses  as  to  the 
value  of  the  automobile.  Witness  Davis, 
after  qualifying  to  give  testimony  on  the  sub- 
ject, placed  its  value  at  from  $375  to  $400. 
He  had  seen  this  machine  in  July,  1915, 
every  few  days;  had  seen  it  standing  in 
front  of  White's  place  of  business  nearly 
every  day ;  had  seen  White  driving  it,  some- 
times alone,  and  at  other  times  with  another 
man  who  would  be  driving  It 

White  testified  that  Sam  McAferty  borrow- 
ed money  from  him  at  different  times  until 
the  loans  amounted  to  90-odd  dollars;  that 
McAferty  came  again,  on  July  6th,  saying, 
"Bill,  I  owe  you  quite  a  little  money,  and  I 
want  to  get  rid  of  my  car;  what  will  you 
give  me  for  it?"  that  he  (White)  thereupon 
bought  the  car,  giving  McAferty,  in  addition 
to  the  $90  owed,  a  check  for  $100  dated  July 
ttth,  which  was  offered  in  evidence;  that 
McAferty  gave  him  the  bUl  of  sale  offered  in 


evidence,  also  dated  July  Otli,  to  whidi  bill 
of  sale  was  appended  an  acknowledgment 
before  a  notary  public  dated  July  6th.  The 
bill  of  sale  shows  tliat  it  was  filed  in  the  of- 
fice of  the  recorder  of  deeds  on  August  Tth. 
Being  asl^ed  what  was  done  with  the  ma- 
chine after  the  purchase.  White  testified : 

"I  had  the  machine  there  at  the  place  during 
the  daytime,  and  sometimes  had  it  ont  to  the 
house,,  and  other  times  had  it  at  die  garage." 

He  said  the  machine  was  at  Sam  McAferty's 
house  when  it  was  attached  on  August  3d, 
but  he  explained  that  in  this  way: 

"Well,  sir,  the  machine  got  so  I  couldn't  mn 
it;  couldn't  start  it.  It  got  so  I  couldn't  hardly 
do  anything  with  it,  and  I  am  not  familiar  with 
automobiles — at  that  time  I  didn't  know  how  to 
run  them — and  I  sent  him  word  to  come  over  and 
make  it  run,  and  be  came  over,  and  I  told  him 
to  take  the  machine  and  fix  it  up,  and  whatever 
repairs  it  needed,  if  it  needed  any,  whatever  it 
cost  him  I  would  pay  for  and  pay  him  for  his 
time  also  if  he  wanted  it" 

He  was  asked  on  cross-examination  If  Mc- 
Aferty ran  this  car  as  a  Jitney  on  the  streets 
of  J<qplin  during  the  latter  part  of  July,  to 
which  he  replied,  "No,  Sir,  not  to  my  knowl- 
edge." The  consideration  mentioned  In  the 
bill  of  sale  was  "one  dollar  and  other  valua- 
ble considerations." 

On  behalf  of  the  defendants,  Blurton  testi- 
fied that  every  day  or  so  during  July  and  the 
early  part  of  August  he  saw  Sam  McAferty 
driving  this  automobile;  that  McAferty  was 
working  in  the  mines  and  driving  this  car 
out  to  the  mines  with  miners  in  it ;  ttiat  he 
never  saw  White  driving  this  car ;  that  Mc- 
Aferty came  to  him  a  few  days  after  the  au- 
tomobile was  attached,  and  asked  if  be  (Blur- 
ton) could  sell  the  car  for  him,  as  that  was 
the  only  way  he  had  of  paying  his  bill  to 
Blurton  and  Allison.  Both  Blurton  and  Alli- 
son testified  that  on  Saturday  following  Au- 
gust Idth,  when  the  Justice  court  trial  oc- 
curred, McAferty  requested  Blurton  to  re- 
lease the  automobile,  stating  he  would  pay 
BO  much  per  week.  This  request  was  refused. 
Defendants  Introduced  evidence  showing  that 
the  automobile  remained  in  the  hands  of  the 
constable  from  August  3d  until  October  4th, 
except  10  or  12  days,  during  which  time  It 
was  in  the  possession  of  another  constable. 
It  was  shown  that  Attorney  Byron  H.  Goon 
represented  the  McAfertys  in  the  Justice  court 
trial  on  August  16tfa.  Before  said  Byron  H. 
Ckton,  as  notary  public,  the  acknowledgment 
to  the  bill  of  sale  on  July  6th  had  been  made. 
Defendants  introduced  evidence  to  the  ef- 
fect that  at  the  Justice  court  trial  Sam  Mc- 
Aferty testified  that  he  was  the  owner  of  the 
automobile,  that  his  mother  had  paid  for  it 
at  first  but  that  he  had  paid  her  for  it  as 
he  could,  and  that  at  that  time  he  had  it  all 
paid  out  and  owned  it  Then  they  showed 
that  at  the  Justice  court  trial  no  mention 
was  made  of  White's  ownership  of  the  car, 
the  first  claim  of  ownership  by  White  being 
set  up  in  tlie  notice  given  the  constable  oa 
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Ausnst  24th.  -  Botb  Blorton  and  the  conata- 1 
ble  testlfled  that  at  the  constaUe's  afile  of 
the  antomobile  on  October  4th  Attorney  By- 
'  ron  H.  Goon  was  present  and  orally  notified 
all  proapectlTe  parcbaaers  that  there  was  a 
mortgage  on  this  antomobile,  saying  nothing 
abont  a  sale  or  abont  any  one  else  owning  It. 
Defendants  placed  the  valne  of  the  antomo- 
bUe  at  $160. 

The  deputy  constable  teatlfled  that  when 
he  served  the  writ  of  attachment  on  Sam  Mc- 
Aferty  on  August  3d,  Sam  promptly  declared 
the  antomobile  didn't  belong  to  him,  bat  be- 
longed to  his  mother,  and  was  informed  that 
the  writ  was  to  be  served  on  her  also.  In 
the  croes-examlnatlon  of  Blurton  this  ques- 
tion and  answer  appear: 

"Q.  And  after  this  notice  had  been  brought 
to  your  attention  that  White  was  the  owner  of 
this  car  and  the  bill  of  sale  was  on  record  since 
the  7th  of  Ao^st,  yon  insisted  npon  Mr.  Mead 
taking  a  bond  from  you  and  going  ahead  and 
selling  that  car,  didn't  you?  A.  Sure,  because  I 
told  him  I  thought  it  was  a  frame-up." 

There  is  no  showing  that  any  charge  was 
made  by  Blurton  and  Allison  against  Mo 
Aferty  for  repairs  on  this  automobile  after 
July  6th.  the  date  White  claims  to  have 
bought  it 

Up<»  this  evidence,  at  detepdants*  re- 
quest, the  conrt  gave  seven  Instmctions  cov- 
ering every  avenue  of  escape  from  liability 
for  defendants  that  could  be  deduced  from 
the  evidence.  In  order  to  find  for  the  plaln- 
tur,  the  Jury  had  to  And  that  White  had 
proven  by  a  preponderance  of  the  evidence 
that  he  was  the  real  owner  In  good  faith  of 
the  car  at  the  time  of  the  levy.  It  they 
found  that  at  the  time  it  was  attached  and 
levied  upon  It  was  the  property  of  Sam  and 
Mrs.  Mary  McAferty,  or  either  of  them,  the 
verdict  was  to  be  fi>r  the  defendants;  If 
they  fonnd  that  the  bill  of  sale  was  entered 
into  between  Sam  McAferty  and  White  to 
hinder,  delay,  and  defraud  Blnrton  and  Al- 
lison, the  verdict  was  to  be  for  the  defend- 
ants; If  they  fonnd  that  Sam  McAferty  ex- 
ecuted the  bill  of  sale  to  White  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding 
Blnrton  and  Allis<m,  his  creditors,  and  that 
White  knew  of  such  Intoit  and  accepted  the 
transfer  In  order  to  assist  In  such  design, 
they  were  to  find  that  the  instrument  was 
void  and  return  a  verdict  for  defendants, 
though  finding  that  White  paid  the  full 
market  valne  fbr  the  automobile;  to  entitle 
MThite  to  a  verdict  he  had  to  satisfy  the 
jury  that  Sam  McAferty  sold  blm  the  car 
and  delivered  it  to  him,  and  that  he  took 
possession  after  the  purchase,  and  had  ex- 
cluslre  possession  as  against  McAferty  be- 
fore the  levy  of  the  constable,  and  that  the 
diange  of  possession  must  have  be«i  an 
actual  and  visible  change,  such  a  change  as 
to  indicate  to  persons  who  had  previously 
done  business  with  Sam  McAferty  that  he 
no  longer  had  possession  of  or  controlled 
said  antomobile:   that  onless  the  Jury  was 


satisfied  from  the  evidence  tSiat  White  did 
have  that  kind  of  possession,  the  sale  was 
fraudulent  and  void  as  against  creditors, 
even  though  the  Jury  believed  the  sale  from 
McAferty  to  White  was  in  good  faith  and 
for  a  valuable  consideration;  that  posaes- 
slon  of  personal  property  creates  a  presump- 
tion of  ownership;  and  that  if  defendants 
had  proven  that  Sam  McAferty  was  in  peace- 
able possession  of  the  automobile  when  the 
attachment  and  levy  was  made  and  was  hold- 
ing It  as  his  pr(^>erty,  the  burden  was  cast 
upon  plalntitr  to  show  that  it  was  not  in 
point  of  fact  the  pn^jerty  of  McAferty,  and 
that  it  was  the  property  of  plaintiff  White. 

[1]  As  to  the  question  of  the  good  faith 
of  the  transaction  between  White  and  Mc- 
Aferty, and  the  question  whether  the  auto- 
mobile actually  belonged  to  White,  and  the 
question  of  any  fraudulent  Intent  or  purpose 
on  the  part  of  McAferty  and  White  to  hin- 
der, delay,  or  defraud  creditors  of  McAferty, 
the  evidence  certainly  presents  a  conflict, 
and  hence  a  Jury  question. 

[2J  But  appellants  insist  that  the  evidence 
is  such  that  the  circuit  court  should  have 
declared  as  a  matter  of  law  that  there  was 
not  such  "an  actual  and  continued  change  of 
possession  of  the  thing  sold"  as  to  validate 
the  transaction.  Section  2887,  R.  S.  1900, 
provides: 

"Every  sale  made  b^  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control, 
nnless  the  same  be  accompanied  by  delivery  in  a 
reasonable  time,  regard  being  had  to  the  situ- 
ation of  the  property,  and  be  foUowed  by  an  ac- 
tual and  continued  change  of  *  *  *  posses- 
sion of  the  things  sold,  shall  be  held  fraudulent 
and  void,  as  against  the.  creditors  of  the  vendor. 

In  Oolllns  V.  WUholt,  108  Mo.  loc.  dt  467, 
458,  18  S.  W.  839,  the  court,  in  referring  to 
what  is  qnoted  above  from  the  statute,  said 
that  it  has  been  held  ever  since  1865  that  a 
retention  of  possession  of  x>or8onal  proper- 
ty by  the  vendor  made  the  sale  void  as  a 
matter  of  law,  citing  several  of  the  cases  re- 
lied on  In  appellants'  brief.  Those  cases 
hold,  generally,  that  the  actual  and  contin- 
ued change  of  possession  contemplated  by 
the  statute  must  be  open,  notorious,  and  un- 
equivocal, such  as  to  apprise  the  communi- 
ty, or  those  accustomed  to  deal  with  the 
vendor,  that  the  goods  sold  have  changed 
hands,  end  that  the  title  has  passed  from 
the  venddr  to  the  vendee.  In  Lesem  v.  Her- 
riford,  44  Mo.  323,  the  vendor  had  remained 
in  charge  of  a  saloon  and  contenta  as  clerk 
or  agent  of  the  vendee,  whidi  was  held  to 
be  not  outside  the  statute.  Bnt  ours  is  not 
that  kind  of  case.  The  leading  case  of 
Olaflin  V.  Rosenberg,  42  Mo.  439,  97  Am. 
Dec.  336,  involved  the  sale  of  a  stock  of  mer- 
chandise. Near  the  close  of  the  opinion  the 
court  said: 

"The  statute  provides  tlut  the  change  shall 
be  actual  and  continued;  it  must  therefore  be 
neither  formal  nor  temporary;  but  where  the 
whole  law  haa  been  complied  with,  we  see  noUk- 
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ing  to  iverent  tiie  empIoTinent  of  tbe  Tender  to 
render  serrices  in  and  about  the  properly,  in 
the  game  manner  as  any  other  agent  or  em- 
ploy6." 

In  that  case  It  was  contended  by  the  at- 
taching creditor  of  the  vendor  that  the 
court  should  bare  given  an  Instruction  that 
the  Interpleader  (the  vendee)  could  not  re- 
cover, concerning  which  the  court  said: 

"It  Is  unnecessary  to  repeat  that  such  an  In- 
struction is  only  justified  or  warranted  where 
there  is  a  total  and  complete  failure  of  evidence 
to  uphold  a  verdict;  but  where  there  is  any  evi- 
dence tending  to  prove  the  issue,  it  must  l>e  sub- 
mitted to  the  jury." 

In  Wright  V.  McConnlck,  67  Mo.  426,  It 
Is  held  that  when  It  appears  fr<Mn  the  undis- 
puted facts  In  the  case  that  the  change  of 
possession  Is  not  such  as  the  statute  requires, 
the  court  should,  as  a  matter  of  law,  de- 
clare the  sale  fraudulent. 

Giving  to  respondent's  evidence  the  con- 
struction It  Is  entitled  to  receive  when  at- 
tached by  a  demurrer,  there  was  an  actual 
delivery  of  this  automobile  from  McAferty 
to  White.  It  18  shovm  that  Whl^  thereafter 
drove  the  car.  White  testified  to  having  the 
car  as  late  as  the  latter  part  of  August. 
His  witness,  Davis,  saw  the  car  In  front  of 
White's  place,  and  saw  him  driving  It  to  the 
garage,  every  few  days,  throu^out  the  sum- 
mer, '  as  he  remembered  It.  It  Is  true,  the 
appellants  Introduced  evidence  that  the  ma- 
chine was  In  the  exclusive  possession  of  two 
constables  from  Augpist  3d  until  October  4th. 
This  presented  a  question  of  the  credibility 
of  witnesses.  White  testified  that  he  had 
the  car  at  his  place  of  business,  at  the  ga- 
rage and  at  his  home,  and  referred  to  the 
fact  that  he  had  trouble  in  running  it  and 
getting  it  started.  So  that  there  la  ample 
warrant  for  a  finding  that  there  was  an  ac- 
tual delivery  of  the  thing  sold  and  a  con- 
tinued possession  and  user  for  some  consid- 
erable time.  The  evidence  Introduced  by  the 
defendants  was  such  as  to  have  warranted  a 
finding  that  the  delivery  was  only  symboli- 
cal, and  that  the  vendor  retained  sole  pos- 
session of  the  automobile.  In  Anderson  v. 
Berry,  158  Mo.  App.  133,  138  S.  W.  78,  Dud- 
ley Shaw  owned  an  automobile  on  May  10, 
1907.  The  plaintiff  In  the  case  was  the  hold- 
er of  an  unrecorded  chattel  mortgage  given 
by  a  vendee  of  Dudley  Shaw.  His  evidence 
tended  to  show  that  said  vendee  purchased 
the  car  from  Dudley  Shaw  on  May  10,  1907, 
and  oa  January  13,  1908,  executed  the  chat- 
tel mortgage  to  plaintiff.  Defendant  In  the 
suit,  a  creditor  of  Dudley  Shaw,  Instituted 
an  attachment  suit  agalpst  the  latter  on  Jan- 
uary 15,  1908,  which  was  sustained  with 
judgment  on  the  merits,  followed  by  execu- 
tion and  sale  of  the  automobile  to  the  other 
defendant,  Ck>odstein.  Plaintiff  offered  evi- 
dence of  a  sufficient  delivery  and  change  of 
possession.  This  was  met  by  evidence  on 
the  part  of  the  defendants  that  there  had 
been  no  delivery  or  change  of  possession, 
and  that  Dudleiy  Bhaw  continued  in  charse 


of  the  antomoUle  np  to  tbe  ttme  It  was 
seized  by  attachment.  The  defendants  pre- 
vailed, and  therefore  when  it  was  contended 
by  plaintiff  on  appeal  tbat  tbe  Judgmrait  was 
against  the  law  and  tbe  evidence,  the  court 
promptly  affirmed  the  judgment  because  of 
the  conflict  in  the  evidence. 

Now  it  Is  admitted  by  White  that  the  auto- 
mobile was  in  McAferty's  possession  at  tbe 
time  the  attachmoit  was  served,  and  we  have 
given  his  explanation  that  this  was  in  order 
that  McAferty  might  repair  the  car;  in  other 
words,  that  McAferty  was  a  bailee.  The  fact 
that  McAferty  did  not  pay  the  defendants 
what  a.  jury  subsequently  found  he  owed 
them  for  repairs  on  tiUs  car,  and  that  a  third 
person  was  claiming  to  have  bought  the  car 
from  him,  calls  to  mind  the  very  situation 
that  prompted  the  enactment  of  these  fraudu- 
lent conveyance  statutes,  so  that  McAferty's 
creditors  are  entitled  to  have  this  matter 
scrutinized  closely.  Tet  It  seems  to  us  that 
the  whole  question  turns  on  what  construc- 
tion- is  to  be  given  to  the  words  of  the  stat- 
ute, "continued  diange  of  possession."  This 
subject  is  considered  In  Harmon  v.  Morris, 
28  Mo.  App.  330,  where  the  court,  In  spealdng 
of  this  statute  relative  to  the  nature  of  the 
change  of  possession,  said  that  the  change 
"must  be  continuous,  at  least  long  oiongh 
to  meet  the  spirit  and  object  of  the  statute." 
On  page  331  of  the  report  of  that  case  it  is 
shown  that  the  wagon  was  not  delivered  by 
Morelock,  the  vendor,  to  the  plaintiff,  the 
vendee,  on  the  day  of  the  alleged  sale,  but 
that  a  day  or  two  afterwards  one  Roberts  in 
plaintiff's  behalf  went  to  Morelock's  place 
and  demanded  the  wagon,  and  that  it  was  de- 
livered to  Roberts  and  by  him  brought  to  the 
plaintiff.  This  was  held  to  be  a  sufficient 
actual  delivery.  It  remained  in  plaintUTs 
possession  "for  some  days,"  when  Morelodc 
came  to  town  and  asked  the  loan  of  the  wag- 
on for  the  purpose  of  carrying  his  family  to 
Warrensburg,  and  his  request  was  granted. 
While  it  was  so  held  by  Morelock,  it  was 
seized  by  defendants  under  an  attachment 
as  Morelock's  creditors.  The  court  in  holding 
that  the  transfer  of  the  wagon  was  sufficient 
under  the  statute  to  establish  pUintlfl's  right 
of  possession  as  against  the  defendants,  said: 

"It  would  be  an  unreasonable  and  strange  con- 
struction of  this  statute  to  hold  that,  after  an 
actual,  visible,  and  open  transfer  of  tiie  posses- 
sion, continuing  for  days,  the  vendee  could  not 
even  lend  the  property  temporarily  to  the  vendor 
to  move  his  famUy,  «r  to  aooonmiodato  him,  as 
was  done  in  this  case.  Morelock,  the  borrower, 
after  the  sale  and  open  delivery,  continued  as 
this  was,  was  bat  a  bailee,  and  his  possession, 
at  tbe  time  of  tlie  attachment,  was  that  of  the 
plaintiff." 

That  case  Is  not  dted  by  either  side. 

Another  case  that  has  escaped  the  atten- 
tion of  counsel  Is  that  of  Reynolds  v.  Beck, 
108  Mo.  App.  188,  83  S.  W.  202,  In  Which  tbe 
opinion  was  prepared  ity  Judge  Goode.  An 
examination  of  that  learned  opinion  leads  Ir- 
realatibly  to  the  ooncloston  that  the  drcait 
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ooart  In  tbe  case  at  tMU*  was  entirely  correct 
In  refusing  ta  declare  In  a  peremptory  1»- 
Btractlon  that  there  was  legal  fraud  In  this 
record.  It  Is  tbere  held  that  "continued"  pos- 
session does  not  mean  perpetnal  possession 
In  order  to  subserve  the  purpose  of  the  law. 
Quoting  108  Mo.  Appw  loc.  dt.  195,  196,  83  S. 
W.  294: 

"If  an  open,  Tmeqairoeal  deUrety  of  the  article 
and  an  actual  change  of  poaaeaaion  takes  place, 
and  tbe  exclusive  and  viiible  possession  of  the 
buyer  continues  long  enongb  to  ^re  reasonable 
notice  to  tbe  pnbhc  that  the  original  owner  has 
transferred  and  the  bayer  acquired  the  title, 
nothing  forther,  In  aid  of  the  purpose  of  the  stat- 
ute, will  be  gained  by  prohibiting  the  buyer  from 
thereafter  bailing  the  particular  article  to  the 
original  owner,  just  as  he  would  any  other  arti- 
cle, should  the  course  of  business  make  it  con- 
venient for  him  to  do  so.  On  the  contrary,  such 
a  restraint  would  then  become  purely  arbitrary, 
inconsistent  with  the  right  of  disposition  which 
is  an  incident  of  property,  incompatible,  too, 
with  commercial  freedom  and  tiiat  freedom  of 
conduct  which  men  like.  The  delivery  and  the 
change  of  possession  must  be  of  a  character  to 
apprise  persons  of  common  business  prudence 
that  a  change  of  ownership  has  occurred,  but 
need  not  be  such  as  to  render  it  impossible  for  a 
careless  creditor  or  purchaser  to  be  deceived. 
The  doctrine  of  caveat  emptor  was  not  abolished 
by  the  statute,  end  men  must  still  be  on  their 
guard  when  they  bay  chattels,  take  them  as  se- 
curity, or  levy  on  them." 

Again  (108  Mo.  App.  loc.  dt  197,  8S  S.  W. 
295): 

"It  wonld  be  dtfficolt.  If  not  impossible,  for 
the  general  public  to  learn  that  it  is  unlawful 
to  bail  an  article  in  good  faith  to  a  previous 
owner  after  a  purchaser  has  openly  received  it 
into  his  hands  and  kept  it  for  months." 

And,  Wring  tbe  language  of  Jndge  Goods, 
lOB  Mo.  App.  loc.  dt.  198,  88  S.  W.  292,  we 
donbt  if  White's  title  to  this  antomoblle  might 
not  bare  been  declared  prima  facie  valid,  and 
are  positive  It  conld  not  be  denounced  aa 
frandnlent  and  void  in  law.  Tbe  subsequent 
possession  of  McAferty  may  create  suspicion, 
or  serve  as  a  drcumstance  to  show  actual 
fraud,  but  It  is  not  conclusive  of  legal  fraud. 
S.  c.  108  Mo.  App.  loc.  dt  198,  83  S.  W.  292. 
Upon  tbe  facts  of  that  case,  and  upon  the  law 
declared  in  that  opinion,  we  base  our  condu- 
sion  that  this  Judgment  should  be  aflarmed. 

[S]  There  Is  no  merit  in  the  contention  that 
tbe  damages  assessed  are  excessive.  We  have 
shown  that  there  was  a  conflict  in  the  evi- 
dence as  to  the  yalue  of  this  automoblle> 
plaintiff's  evidence  fixing  the  value  at  from 
1375  to  $400.  Tbe  Jury  allowed  $363.  True, 
Wblte  paid  only  $190  for  the  car.  We  think 
be  was  entitled  to  recover  tbe  value  of  tbe 
antomoblle  with  Interest— what  .it  was  rea- 
sonably worth  at  tbe  time  of  the  levy  with 
interest — not  to  exceed,  of  course,  tbe  amount 
of  tbe  bond,  which  was  $450.  This  was  what 
tbe  court  instructed,  and  defendants  did  not 
ash  an  Instruction  on  tbe  measure  of  dam- 
ages. Tbe  rule  as  to  the  measure  of  damages 
in  cases  of  conversion  of  personal  property 
should  govern,  and  that  is  what  tbe  court's 
instruction  permitted.    Polk  v.  Allen,  19  Mo. 


497.  "Tbe  general  pilbciple  is,  that  tbe  rule 
of  damages  for  tbe  wrongful  taking  of  goods 
Is  the  market  value  at  the  time,  and  not  the 
price  paid  for  them,'  or  at  which  they  were 
sold."  Spencer  v.  Vance,  57  Bfo.  427,  430. 
The  Judgment  is  affirmed. 

ROBHRTSON.   P.   J.,   and   STUROIS.   J., 
concur. 


RHODBB  et  aL  ▼.  KOOH  et  d.    (No.  1856.) 

(SpringSeld  Court  of  Appeals.    Missouri. 
Nov.  20,  1916.) 

1.  MnRIOIPAI,       COBPOKATIORB       4s>297(l)— 

Stbeit   Impbovbhbnt— Biqht   to    Bxmon- 

8TKATE — Statutes. 
Under  Rev.  St  1909,  i  9255,  as  amended 
by  Laws  1911,  p.  340,  providing  that  if  a  major- 
ity of  the  resident  owners  of  the  property  lia- 
ble to  taxation  for  a  street  improvement  owning 
a  majority  of  the  firont  feet  owned  by  residents 
of  the  dty  abutting  on  the  street  shall  not  hie 
their  protest  against  such  improvement,  the 
council  may  contract  for  it,  any  abutting  resi- 
dent owner,  whether  residing  on  or  off  the  street 
to  be  improved,  has  a  right  to  remonstrate. 

[Bd.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |  797 ;   Dec.  Dig.  «s=> 

2.  MvviczPJO.     CoBPoaATioNS      «=»297(1)  — 

STBEBT     IlCPSOVEMENT— REUONBTSANT— COB- 
PORATION. 

In  such  case,  a  realty  corporation  whose 
name  appeared  on  the  remonstrance  signed  by 
its  president  as  the  act  of  the  corporation,  was 
to  be  counted,  as  a  president  of  such  a  corpora- 
tion has  a  legal  right  to  sign  a  remonstrance. 

[Sid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  797;  Dec.  Dig.  «s> 
2970)-]  ••   .         .  ••• 

3.  munioipai,  cobfobatiohs  4=>297(1)  — 
Stbebt  Ijifbovbvent— Kemohbtbantb— Ma- 

JOBITT. 

Rev.  St  1909,  {  9265,  as  amended  by  Laws 
1911,  p.  840,  providing  that  unless  a  majority  of 
the  resident  owners  of  property  liable  to  taxa- 
tion for  a  street  improvement  owning  a  majority 
of  the  front  feet  owned  by  residents  abutting 
on  the  street  shall  protest  against  such  im- 
provemmt  the  council  may  enter  into  a  con- 
tract therefor,  requires  a  majority  of  the  resi- 
dent owners  of  land,  but  does  not  require  a  ma- 
jority of  the  estates  abutting  the  street. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  797 ;   Dec.  Dig.  «=> 

4.  municipai.  cobpobatiorb  4=»297(1) — 
Stbeet  Iupbovement—Beuonstbants— Ten- 
ants BY  Ektibett— "Owneb." 

Under  such  provision,  a  husband  and  wife 
owning  an  estate  by  the  entirety  are  not  one 
owner,  but  two  owners. 

[Ei.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  §  797:  Dec.  Dig.  <&=» 
297(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Owner.] 

5.  Municipal  Cobpobattons  4s>297(l)  — 
Stbeet  Imfbovbment— Rbuonstbakts; 

Under  Rev.  St  1909^  |  9255,  as  amended  by 
Laws  1911,  p.  340,  providing  that  if  a  majori^ 
of  the  resident  owners  of  property  liable  to  tax- 
ation for  a  street  improvement,  etc.,  do  not  file 
a  protest  against  the  improvement,  the  council 
may  contract  for  it  a  husband  absent  from  the 
city  when  the  remonstrance  was  prepared,  but 
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whoee  name  wu  ri^ed  by  his  wife  with  Us  an- 
thority,  was  to  be  counted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  797;  Dec.  Dig.  «=» 
297(1).] 

Appeal  from  Circuit  Court,  Greene  County ; 
Guy  D.  Klrby,  Judge. 

Suit  by  W.  S.  Rhodes  and  others  against 
V.  B.  Koch  and  the  City  of  Springfield. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   AfBrmed. 

MeTille  &  Gorman,  of  Springfield,  and  Pear- 
Bon  &  Butts,  of  Joplln,  for  appellants.  Wil- 
liams &  Gait,  of  Springfield,  for  respondents. 

FABRINGTON,  J.  This  case  is  hare  on  a 
second  appeal.  Our  former  opinion  (same 
title)  is  reported  in  1S9  Mo.  App.  371,  176  S. 
W.  286,  wherein  we  held  that  the  bill  for  an 
lu junction  stated  a  cause  of  action;  also 
that  the  proceedings  before  the  city  council 
by  which  It  held  that  the  remonstrance  filed 
was  insufficient  were  based  on  an  erroneous 
conclusion  of  law  and  not  on  a  question  of 
fact ;  and  further,  that  if  there  was  a  proper 
remonstrance,  sufficient  in  number  of  proper- 
ty  owners  and  amount  of  front  footage  and 
filed  within  the  time  contemplated  by  law, 
the  action  of  the  council  subsequent  to  that 
time  with  reference  to  these  proceedings  was 
null  and  void  for  want  of  Jurisdiction.  The 
cause  was  reversed  and  remanded,  and  on  re- 
trial the  court,  in  the  Judgment  now  appealed 
from,  found  that  a  majority  of  the  owners 
of  property  abutting  the  street,  residing  in 
Springfield,  owning  a  majority  of  the  front 
footage  on  the  proposed  Impsorement,  had 
signed  the  remonstrance,  and  granted  the  re- 
Uef  asked  for  In  the  bill. 

Defendants  have  appealed,  contending, 
among  other  things,  that  our  former  decision 
on  the  question  of  the  right  or  Jurisdiction  of 
the  council  to  proceed  is  erroneous.  How- 
ever, we  have  not  been  convinced  of  the 
soundness  of  their  argument,  and  adbere  to 
the  ruling  Imetofore  made. 

[1]  On  the  question  of  the  sufficiency  of 
the  remonstrance  in  point  of  number  of  re- 
inon^trators  and  amount  of  front  footage  rep- 
resented by  such  remonstrators,  appellants 
urge  several  objections  to  the  counting  of 
certain  signers  as  lawful  remonstrators  as 
well  as  to  the  front  feet  owned  by  the  remon- 
strators. 

It  Is  first  contended  by  appellants  that  the 
statute  contemplates  that  only  owners  living 
on  the  street  have  a  right  to  remonstrate. 
The  statute  should  not  be  given  any  such  re- 
stricted construction.  The  Supreme  Court  in 
the  case  of  Miners'  Bonk  v.  Clark,  252  Mo. 
loc.  clt.  30,  IDS  S.  W.  687,  609,  has  held  ttiat: 

"The  statute  in  question  gives  the  privilege 
of  protesting  to  all  persons  within  the  city  and 
owning  property  abutting  the  street  sought  to 
be  improved." 

We  therefore  hold  that  any  resident  owner 
In  Springfield,  whether  residing  on  or  off  the 
street  to  be  Improved,  owning  lands  abutting 


the  street,  has  a  right  to  remonstnite  under 
the  statute  (section  9255,  R.  S.  1909,  aa 
amended,  Laws  1911,  p.  340). 

[2]  It  is  next  contended  that  the  O'Day 
Real  E.  &  Z.  Company,  the  name  of  which 
appears  on  the  remonstrance  as  owner  of  224 
feet,  should  not  be  counted,  because,  appel- 
lants argue,  the  president  of  this  corpora- 
tion did  not  have  legal  authority  troax  the 
board  of  directors  to  sign.  The  facts  are, 
as  shown  by  the  evidence,  that  all  the  stoctc 
of  this  corporation  was  owned  by  A.  C.  O'- 
Day and  John  O'Day,  except  one  share, 
which,  it  was  stated,  \ras  placed  in  the  name 
of  their  mother  in  order  that  there  should 
be  three  shareholders  to  comply  with  the 
incorporation  statute.  The  evidence  shows 
that  the  i>erBon8  circulating  the  remonstrance 
went  to  John  O'Day,  and  that  he  wanted  it 
signed  for  the  corporation  and  sent  the  bear- 
ers of  the  remonstrance  to  A.  O.  O'Day,  the 
president  of  the  corporation,  who  signed  the 
corporate  name.  It  further  appears  that  the 
mother  of  these  two  brothers  had  stated  to 
them,  generally,  that  the  entire  management 
of  the  corporation  was  in  their  hands,  and 
that  whatever  they  concluded  to  do  in  carry- 
ing on  the  business  was  oitlrely  satisfactory 
to  her.  And  It  also  appears  that  this  was  the 
ordinary  way  In  which  these  thr«e  persons 
conducted  this  corporation.  The  signing, 
under  the  law,  was  clearly  the  act  of  the 
corporation ;  and  the  president  of  such  a  cor- 
poration bad  a  lawful  right  to  sign  the  re- 
monstrance. Pasche  v.  South  St  Joseph 
Town  Co.,  174  Mo.  App.  614,  161  S.  W.  322. 

[8,4]  It  appears  by  the  record  that  there 
were  some  six  or  seven  lots  owned  on  this 
street  by  husbands  and  wives  as  estates  by 
the  entirety.  Appellants  contend  that  as  to 
these  respective  lots  there  could  be  counted 
but  one  owner;  that  Is,  that  the  husband 
could  not  be  counted  as  an  owner  and  the 
wife  as  an  owner  so  as  to  make  two  owners 
of  the  same  piece  of  property;  In  other 
words,  that  in  counting  the  owners  of  land 
under  the  statute  above  referred  to  the  hus- 
band and  wife  are  to  be  counted  as  but  one 
owner,  and  not  as  two  owners.  We  disagree 
with  appellants  on  this  point,  holding  that  a 
husband  and  wife  owning  an  estate  by  the 
entirety  are  tach  owners  within  the  contem- 
plation of  the  statute  under  which  this  pro- 
ceeding was  brought  and  by  which  the  re- 
monstrance must  be  measured. 

The  statute  requires  a  majority  of  the  resi- 
dent owners  of  lands;  it  does  not  require 
a  majority  of  the  estates  abutting  the  street 
We  think  this  question  is  clearly  settled  by 
the  case  of  Holmes  v.  Kansas  City,  209  Mo. 
513,  108  8.  W.  9,  1134,  123  Am.  St  Rep. 
495,  where  the  wife  of  a  husband  who  had 
been  made  a  party  to  a  condemnation  pro- 
ceeding with  reference  to  some  land  held  by 
them  as  an  estate  by  the  entirety  was  permit- 
ted to  enjoin  the  dty  and  the  contractor  be- 
cause she  bad  not  been  made  a  party  to  the 
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proceeding.  She  baaiBd' h«r  tlgiit  on  that 
section-  of  the  Constitution  (article  2,  (  21) 
which  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  nse  with- 
out just  compensation,  and  that  until  such 
compensation  shaU  be  paid  to  the  owner,  or 
Into  court  for  the  owner,  thfe  property  shall 
not  he  disturbed  nor  the  proprietary  rights 
of  the  owner  therein  divested.  As  stated, 
she  was  permitted  to  maintain  her  suit,  cer- 
tainly for  no  other  reason  than  that  she  was 
an  owner  who  had  not  been  properly  dealt 
with  by  the  defendants  In  that  they  had  not 
accorded  her  the  benefit  of  the  rules  prescrib- 
ed with  reference  to  condemnation  proceed- 
ings to  which  owners  are  entitled.  It  caimot 
be  doubted  that  both  the  husband  and  the 
wife  have  an  Interest  in  the  land  that  Is 
conveyed  to  them  by  the  entirety.  This  In- 
terest Is  based  on  no  Uen,  V>r  mortgage,  or 
any  relation  to  the  land  other  than  that  of 
ownership.  If  the  interest  is  not  that  of  an 
owner,  what  else  could  the  Interest  be  In  the 
land?  It  Is  said  In  Merrill  By.  &  Lighting 
Co.  V.  City  of  Merrill  et  al.,  119  Wis.  249, 
96  N.  W.  686,  687,  that  the  word  "own"  Is 
used  both  colloquially  and  In  the  law  to  des- 
ignate a  great  variety  of  Interests  in  prc^- 
erty,  and  that  It  Is  not  surprising  that  we 
find  the  word  In  statutes  given  the  widest 
variety  of  construction,  usually  guided  In 
some  measure  by  the  objects  sought  to  be 
accomplished  In  the  particular  Instance,  cit- 
ing GltcheU  V.  Ereldler,  84  Mo.  472,  476,  as 
holding  that  the  word  "owner"  has  no  pre- 
cise legal  slgnlflcatlon,  and  may  be  applied 
to  any  defined  Interest  In  or  to  real  estate. 
When  we  bear  In  mind  that  each,  during  the 
life  of  the  other,  may  not  affect  the  estate 
to  the  prejudice  of  the  other's  rights  (Olbson 
V.  Zimmerman,  12  Ma  385,  61  Am.  Dec.  168), 
that  both  have  a  substantial  Interest  In  the 
property  and  are  competent  witnesses  in  an 
action  by  the  wife  for  the  recovery  of  the 
property  irre8i>ective  of  the  marital  relation 
(Edmondson  v.  City  of  Moberly,  98  Mo.  523, 
526,  11  S.  W.  990),  that  the  wife  many  main- 
tain ejectment  for  the  possession  of  the  en- 
tire estate  as  against  strangers  (Bains  v. 
Bullock,  129  Mo.  117,  31  S.  W.  342),  and  that 
our  married  women's  acts  have  abolished  the 
legal  entity  of  husband  and  wife,  although 
such  acts  have  not  afTected  estates  by  the 
entirety,  we  are  led  to  no  other  conclusion 
than  that  the  wife  as  well  as  the  husband 
owning  an  estate  by  the  entirety  is  an  owner 
within  the  meaning  of  the  statute  designat- 
ing who  are  proper  remonstrators.  If  one 
spouse  desired  the  Improvement  and  the  other 
did  not,  the  one  wanting  it  could,  by  refus- 
ing to  remonstrate,  place  a  Uen  on  the  pr<^ 
erty  which  would  result  In  a  loss  of  the 
pr<q)erty  were  the  taxbUl  not  paid,  and  hence 
we  would  have  a  condition  not  countenanced 
by  the  law  wherein  one  of  the  parties  could 
affect  the  estate  to  the  prejudice  of  the  oth- 


er's riights.  We  hold  that  tiiose  rignlng  this 
remonstrance  as  husband  and  wife  were  each 
owners  of  the  land,  and  were  each  to  be 
counted  as  such. 

[(J  It  is  Insisted  that  W.  A.  Sharp,  whose 
name  appears  on  the  remonstrance,  should 
not  be  counted.  The  evidence  shows  that 
Sharp  was  away  from  the  city  when  this  re- 
monstrance was '  prepared  and  signed,  and 
that  his  wife  caused  his  name  to  be  signed 
along  with  her  own  <bi  the  remonstrance. 
The  evidence  Is  that  they  had  talked  over 
this  matter,  and  that  she  had  authority  from 
him  to  sign  their  names  or  to  have  bis  name 
signed  on  the  remonstrance. 

It  is  admitted  in  appellants'  brief  that  the 
total  front  footage  of  this  improvement  was 
2,356.8  feet,  and  that  50  feet  of  this  was 
owned  by  a  nonresident,  ao  that  the  front 
footage  owned  by  residents  of  the  city  was 
2,306.8  feet  The  plaintiffs  showed  the  title 
to  this  number  of  feet  on  the  street  and  the 
ownership  of  this  number  of  feet  in  the  vari- 
ous signers  and  nonslgners  of  the  remon- 
strance. 

It  is  true  there  was  50  feet  owned  either 
by  a  Mrs.  Bountree  or  by  one  Logan  Patter- 
son, which  was  not  shown  by  deed,  but  Logan 
Patterson  testified  that  the  lot  in  which  he 
claimed  ownership  was  50  feet,  and  appel- 
lants, as  disclosed  by  the  taxbills  Issued  to 
them,  showed  the  width  of  that  lot  to  be  50 
feet. 

The  ownership  of  this  full  footage  having 
been  accounted  .for  by  the  plaintiffs  leaves 
no  room  for  a  10-foot  alley,  the  title  to  which 
appellants  in  their  brief  claim  is  in  Patten 
&  Llnder.  There  is  no  competent  evidence 
in  the  record  that  Patton  &  Llnder  owned 
any  property  out  this  street  With  Patton  & 
Llnder  out,  the  appellants  admit  that  imder 
any  construction  there  could  not  be  more 
than  34  resident  owners  of  property  abutting 
the  street  With  Logan  Patterson  counted 
as  a  remonstrator,  they  were  19  In  number; 
without  him,  there  were  18  remonstrators — 
which  Is  yet  a  majority,  both  In  number  of 
remonstrators  and  in  amount  of  front  footage 
owned ;  hence  we  wiU  not  go  into  the  ques- 
tion whether  Logan  Patterson  was  a  lawful 
remonstrator. 

We  concur  In  the  judgment  of  the  trial 
court     It  is  accordingly  affirmed. 

EOBEBTSON,  P.  J.,  and  STURGIS,  J., 
concur. 


STATE  T.  EBEKHARDT.    (No.  12186.) 

(Kansas  City  Court  of  Appeals.    Mlasonri.   Nov. 
6,  1916.) 

1.  Cbimiital  Law  «=>951(2),  974(2)— Motions 
FOB  Nxw  Tbial  aho  IK  Abbsst— Tnos  roB 
Fhjho— Statths. 
Under  Bev.  St  1909,  {  6286,  providing  that 

motion  for  new  trial  must  be  filed  before  judg. 

ment  and  witiiin  four  days  after  return  of  ver- 
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diet,  where  Jadgnent  was  lendered  against  de-' 
fendant  tlie  das  verdict  of  gnilty  was  letamed, 
and  no  objecuon  or  exception  to  rendition  of 
the  judgment  was  offered  by  defendant,  his  mo- 
tions for  new  trial  and  in  arrest  of  jndgment, 
filed  after  jndgment,  were  filed  out  of  time. 

[EM.  Note.— Sbr  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2350,  2471;  Dec.  Dig.  «=> 
951(2),  974(2).] 

2.  Criminai.  Law  «s9ll82— Appeal  and  Eb- 
BOR— Reservation  op  Oboundb  op  Review 
— Affibuance  on  Bxoobd. 
If  the  information  properly  charged  the  of- 
fense of  which  defendant  was  convicted,  and  the 
verdict  and  judgment  are  in  due  form,  as  ap- 
pears from  the   record,  the  Court  of  Appeals 
must   affirm   the   judgment,    where   defendant's 
matters  of  exception  were  not  properly  preserved 
for  consideration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  3203-3214;  Dec.  Dig.  i3=» 
1182.] 

Appeal  from  Circuit  Court,  Moniteau  Coun- 
ty; J.  O.  Slate,  Judge. 

"Not  to  be  officially  published." 

Orvllle  Eberhardt  was  convicted  of  Bteal- 
ing  two  turkeys,  and  he  appeals.  Judgment 
affirmed. 

Boy  L.  Kaj,  of  California,  Mo.,  for  ap- 
jpellant  J.  B.  Oallagber,  of  California,  Mo., 
for  the  State. 

JOHNSON,  J.  [1]  Un  information  of  the 
prosecuting  attorney  of  Moniteau  county  de- 
fendant was  tried  and  convicted  upon  the 
charge  of  stealing  two  turkeys  of  the  value  of 
$2.72.  Judgment  was  rendered  against  de- 
fendant on  the  same  day  the  verdict  was  re- 
turned, and  the  record  fails  to  show  that 
any  objection  or  exception  to  tbe  rendition 
of  tbe  Judgment  at  that  time  was  offered  by 
defendant  On  tbe  next  day  he  filed  his  mo- 
tion for  a  new  trial,  and  on  tbe  following 
day  hi&'  motion  In  arrest  of  Judgment  Both 
of  these  motions  were  overruled,  and  de- 
fendant appealed.  The  only  errors  he  pre- 
sents for  review  relate  to  matters  of  excep- 
tion, and  these  were  not  properly  preserved 
for  our  consideration. 

Section  52S5,  Bev.  Stat  1909,  which  la  a 
part  of  the  (>ode  of  Criminal  Procedure,  pro- 
vides that: 

"The  motion  for  a  new  trial  •  •  •  must  be 
filed  before  judgment  and  within  four  days  aft- 
er the  return  vf  the  verdict" 

Construing  this  section,  the  Supreme  Court 
ray  in  State  v.  Prltcbett,  219  Mo.  loc.  clt 
705,  119  8.  W;  388: 

"The  practice  in  this  state  in  criminal  cases 
as  to  motions  for  new  trial  and  in  arrest  of 
judgment  is  different  from  the  practice  in  civil 
cases.  In  the  latter  we  have  not  followed  the 
common-law  practice  of  waiting  for  four  days 
after  the  rendition  of  the  verdict  before  having 
the  judgment  signed  and  entered,  injt  it  is  the 
approved  practice  in  civil  cases  for  the  clerk  to 
enter  the  verdict  on  the  record,  and  the  judg- 
ment upon  it  and  the  right  to  file  a  motion  for 
new  trial  or  In  arrest  within  the  four  days  al- 
lowed by  the  statute  is  not  affected  by  the 
entry  of  the  judgment  before  the  filing  of  the 
motion  for  new  trial  or  in  arrest  whereas  in 
crimtnal   cases   it   l8  specifically   provided    by 


section  2689,  Bevlsed  Statntaa  1899,  that  sneb 
motion  shall  be  filed  "before  lodgment'  and 
the  same  is  true  of  motions  in  arrest  Section 
2690,  B.  S.  1899.  And  such  is  the  accepted 
practice  in  this  state." 

This  decision  has  been  followed  In  subse- 
quent cases.  State  v.  Fraser,  220  Mo.  34, 
119  S.  W.  389;  State  v.  KUe,  281  Mo.  50, 
132  S.  W.  230;  State  v.  Standley,  232  Mo.  23, 
132  S.  W.  1122 ;  State  v.  Dunnegan,  258  Mo. 
373,  167  S.  W.  497.  In  the  case  last  dted 
it  Is  said  of  an  exactly  parallel  condition  of 
the  record: 

"Under  the  above  circumstances  and  absent 
any  objection  or  exception  on  tbe  part  of  de- 
fendant to  the  action  of  the  court  in  rendering 
judgment  so  soon  after  the  return  of  the  ver- 
dict the  motions  for  new  trial  and  in  arrest  of 
judgment,  having  been  filed  after  judgment, 
were  filed  oat  of  time  and  too  late  to  lie  con- 
sidered by  the  conrt  State  v.  Fraser,  220  Mo. 
34  [119  S.  W.  389];  State  v.  Pritchett,  219 
Mo.  696  [119  8.  W.  386];  State  v.  KUe.  231 
Mo.  59  [132  8.  W.  230] ;  State  v.  Eosenblatt, 
185  Mo.  114  [88  S.  W.  975] ;  State  v.  Briscoe, 
237  Ma  154  ri85  S.  W.  58,  140  S.  W.  885]. 
It  therefore  follows  that  only  the  record  proper 
is  before  us  for  review.  State  v.  Kile,  supra; 
State  V.  Fraser,  supra." 

[2]  Turning  to  tbe  record  proper,  we  find 
tbe  information  properly  <diarged  the  altenae 
of  which  defendant  was  convicted,  and  the 
verdict  and  judgment  are  in  due  form.  Un- 
der such  conditions  nothing  remains  for  us 
to  do  except  to  affirm  the  Judgment. 

It  is  ao  ordered.    All  conoor. 


DANIELS  T.  GALLAGHEB.     (No.  1830.) 

(Springfield  Court  of  Appeals,  Missouri.    Nov. 
20,  1916.) 

LnoTATioN  OF  AcnoNS  «=387(8)— Runmiio 
or  Statutk— Absence  fbok  Stati. 
Bev.  St  1909,  {  1895,  declares  that,  when 
an  action  is  barred  by  the  laws  of  the  state  in 
which  it  originated,  such  bar  shall  be  a  complete 
defense  to  an  action  iif  the  state.  Act  Pa.  1713 
(1  Smith's  Laws,  p.  76)  prescribed  a  six-year 
limifation  for  actions  on  notes,  while  the  Penn- 
sylvania act  of  1895  (2  Purdon's  Dig.  [13th  Ed.] 
p.  2296,  par.  49)  declares  that,  when  the  cause 
of  action  shall  have  originated  In  the  state,  de- 
fendants, who  sliall  have  become  nonresidents 
after  the  cause  shall  have  arisen,  shall  not  have 
the  benefit  of  any  statute  of  limitation  of  ac- 
tions while  residing  outside  the  state.  Shorty 
after  he  had  executed  a  note  in  Penns^-lvania, 
defendant  became  a  resident  of  Missouri.  Bela 
that,  notwithstanding  more  than  six  ^^ears  had 
elapsed  since  maturity  of  the  note,  action  there- 
on in  the  Missouri  courts  was  not  barred  by 
limitations. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  |  458;  Dec.  Dig.  $=> 
87(3).] 

Appeal  from  Circuit  Court,  Greene  County; 
Arch  A.  Johnson,  Judge. 

Action  by  Charles  H.  Daniels  against  F. 
A.  Gallagher.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Delaney  A  Delaney,  of  Springfield,  Cor  ap- 
pellant. 
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BOBERTSON,  P.  J.  Plaintiff  and  defend- 
ant on  llarch  21,  1907,  were  residents  of  the 
state  of  PennsylTaBla.  Upon  that  date  de- 
fendant executed  and  delivered  to  plaintiff 
hie  promissory  note,  doe  two  months  there- 
after, i»yable  at  a  bank  In  that  state.  Short- 
ly after  the  matoilty  of  the  note  the  defend- 
ant left  Pennsylvania,  and  became  and  ever 
since  has  been  a  resident  of  Missouri  April 
10,  1914,  this  action  was  begun  on  the  note, 
and  Judgment  obtained  thereon  for  the  full 
aiuonnt  dne,  and  the  defendant  has  appealed. 
The  defense  to  the  action  is  that  of  limita- 
tion. 

In  1713  (1  Smith's  Laws,  p.  7^  a  six-year 
statute  of  limitation  applicable  to  a  case  of 
this  kind  was  enacted  In  Pennsylvania.  Sec- 
tion 1895,  B.  S.  1909,  of  oar  statute,  pro- 
vides that,  when  an  action  Is  barred  by  the 
laws  of  the  state  In  which  It  originated,  said 
bar  shall  be  a  complete  defense  to  an  action 
thereon  brought  In  this  state.  These  are 
the  facts  i^kmi  which  defendant  relies  to  de- 
feat the  collection  of  this  note,  but  we  are 
relieved  of  considering  the  case  from  this 
standpoint,  inasmuch  as  plaintiff  offered  In 
evidence  a  later  act  (1896)  of  the  Pennsyl- 
vania assembly  (2  Pardon's  Digest  [13th  Ed.] 
p.  2296,  par.  49)  reading  as  follows : 

"In  an  civil  suits  and  actions  in  which  the 
canse  of  action  shall  have  arisen  within  this 
state  the  defendant  or  defendants  in  such  suit 
or  action,  who  shall  have  become  nonresident 
of  the  state  after  said  cause  of  action  shall  have 
arisen,  shall  not  have  the  benefit  of  any  statute 
of  this  state  for  the  limitations  of  actions  dur- 
ing the  period  of  such  residence  without  the 
sUte." 

This  legislation  so  clearly  and  fully  an- 
swers defendant's  contention  that.  In  the  ab- 
sence of  anything  to  the  contrary,  we  must 
follow  Its  plain  terms  and  afSrro  the  Judg- 
ment.  It  Is  so  ordered. 

STUROIS  and  FARRINOTON,  JJ.,  concur. 


CITT  OF  BfAOON  v.  FIDELITY  &  DEPOSIT 
CO.  OF  MABYIiAND  et  al. 

(Kansas  City  Court  of  Appeals.     Missonri. 
Nov.  «,  191«.) 

1.  Lost  UrsntuMENTs  «=328(8)  — Bvidsitob— 
Weight. 

Where  a  cause  of  action  is  predicated  upon 
the  contents  of  an  alleged  lost  instrument,  great- 
er diligence  in  search,  and  more  strictness  in 
proof  is  required  than  where  the  lost  instrument 
is  merely  collateral  to  the  main  issue  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Lost  Instru- 
menU,  Cent  Dig:  g§  54,  67;  Dec.  Dig.  «=>23(3).] 

2.  Affbal  and  Ebrob  «=9970(2)  —  Evidence 
^=3187— Skcordabt  Eviderob— Admibsibil- 

ITT— -DlBOftBnON. 

Whether  the  proof  of  the  loss  of  an  instm- 
nent  is  sufficient  to  warrant  the  admission  of 
secondary  evidence  is  a  matter  for  the  discretion 


of  the  trial  judge,  and  Us  determlnatlain,  unleas 
abused,  will  not  be  disturbed. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
E^rror,  Cent  Dig.  i  S850:  Dec  Dk  «=3970(2); 
Evidence,  Cent.  Dig.  U  674,  676:  Dec.  Dig.  4=s> 
187.] 
8.  Etidbnoe   «=3l83(S)   —   Seoondaby   3B^VI- 

dencb— ADiassiBiuTr. 
Secondary  evidence  of  a  document  of  a  pub- 
lic nature,  for  which  a  particular  place  of  depos- 
it is  provided,  may  be  received,  where  an  un- 
successful search  in  such  place  is  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  f  631 ;  Dec.  Dig.  (8=9183(3).] 

4.  Evidence  «=9l83(3)  —  Doooukniabt  Evi- 
dence—ADiHssiBtUTT. 
The  degree  of  diligence  to  be  shown  to  war- 
rant the  admission  of  secondary  evidence  cannot 
be  determined  bj  any  inflexible  rule;  less  dili- 
gence being  required  where  there  are  no  circum- 
stances of  suspicion  against  the  parties  seeking  to 
introduce  secondary  evidence,  and  where  such 
parties  did  not  have  possession  of  the  instrument 
[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  {  631;  Dec.  Dig.  «=»188(3).] 

6.  Evidence  «=>183(12)  —  Sboondabt  En- 

DENCK— ADiaSSIBtLIIT. 

In  an  action  on  the  bond  of  a  city  contrac- 
tor, proof  of  loss  was  made  by  testimony  of  the 
city  clerk  that  a  search  of  the  records  in  his  of- 
fice did  not  show  the  bond.  The  mayor  who  ap- 
proved the  bond  and  whose  term  had  expired  be- 
fore trial  also  testified  to  searching  for  the  bond 
in  the  office  of  the  clerk,  and  to  seeking  it  in 
the  offices  of  the  attorneys  for  the  contractor, 
and  of  one  who  made  loans  to  the  contractor. 
The  agent  of  the  surety,  the  loss  having  been 
discovered  long  before  suit,  had  informed  the 
municipality  that  he  had  no  copy  of  the  bond, 
but  stated  that  the  bond  was  of  the  ordinary 
form  guaranteeing  the  payment  of  labor  and  ma- 
terial for  the  public  work.  Beld  that,  though 
the  one  who  was  the  incumbent  when  the  bond 
was  approved  was  not  called,  and  though  the  clerk 
who  testified  admitted  that  be  did  not  look  in  a 
vault  where  old  records  were  kept,  proof  of  the 
loss  of  the  bond,  there  being  no  suspicious  cir- 
cumstances against  the  municipality  or  material- 
men, was  such  that  the  discretion  of  the  trial 
court  in  receiving  secondary  evidence  cannot  be 
disturbed;  the  surety,  notwithstanding  the  ad- 
mission of  its  agent,  claiming  on  trial  that  the 
bond  did  not  cover  payment  of  labor. and  ma- 
terial. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  631 ;  Dec.  Dig.  €=183(12).] 

6.  Affeai,  and  Ebbob  «=3l051(3)— Review— 
Habiiless  Ebbob. 

In  an  action  on  the  bond  of  a  municipal  con- 
tractor given  under  an  ordinance  declaring  that 
it  should  cover  payment  of  labor  and  materials, 
the  surety,  having  admitted  the  terms  of  the 
ordinance,  cannot  complain  that  it  was  received 
in  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  g§  4164,  4167 ;  Dec.  Dig.  <8=» 
1061(3).] 

7.  Mttnicifai,  Cobfobationb  €=9265  —  Gon- 
TBACT8  —  Bonds  —  Evidence  —  Adicissi- 
Biixnr. 

In  an  action  on  the  lost  bond  of  a  municipal 
contractor,  evidence  that  it  was  given  under  an 
ordinance  requiring  the  bond  to  cover  payment 
of  labor  and  materials  is  admissible  to  show  that 
the  bond  included  such  claims;  for  it  will  be 
presumed  that  the  parties  gave  snch  bond  as  was 
required. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |  701;  Dec.  Dig.  €=> 
255.] 
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8.  TBIAL    «=5»191(1)— iNSTBUCTIOIfS— Refosai. 
An  instruction  ia  erroneona  in  assuming  a 
fact  in  issue. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §i  420,  421,  436;  Dec.  Dig.  «=»191(1).] 

8.  MxmiciPAi.  CoRPORATioNB  «=s>255  —  In- 
STBTJCTiONS— Misleading  Instbcotions. 
In  an  action  on  tlie  lost  bond  of  a  municipal 
contractor,  where  the  surety's  general  agent  had 
written  a  letter  stating  that  it  covered  payment 
for  labor  and  material,  an  instruction  that  the 
letter  did  not  bind  the  company  so  as  to  render 
it  liable  for  payment  of  labor  and  material  ia 
misleading  as  to  the  effect  to  be  given  the  admis- 
sion by  the  agent. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  701;  Dec.  Dig.  «=» 
256.1 

Error  to  Circuit  Court,  Buchanan  County ; 
C.  H.  Mayer,  Judge. 

Action  by  the  City  of  Macon,  Mo.,  on  the 
relation  and  for  the  use  and  benefit  of  the 
Eraoa  &  Howard  Fire  Brick  Cempany, 
against  the  Fidelity  &  Deposit  Company  of 
Maryland  and  others.  There  was  a  Judgment 
for  plaintiff,  and  the  named  defendant  brings 
error.    Affirmed. 

William  E.  Strlngfellow,  of  St  Joseph,  for 
plaintiff  in  error.  Culver  &  Phillip,  of  St 
Joseph,  for  defendant  In  error. 

TRIMBLE,  J.  The  dty  of  Macon,  In  Janu- 
ary, 1912,  by  Ordinance  No.  558,  authorized 
the  construction  of  a  public  sewer  and  direct- 
ed that  bids  should  be  received  and  a  con- 
tract let  for  the  work  In  accordance  with 
the  terms  of  said  ordinance.  Pursuant  to 
section  1247,  E.  8.  Mo.  1909,  making  It  the 
duty  of  the  dty  to  require  a  bond  of  the 
contractor  conditioned  for  the  payment  for 
all  materials  used  In  and  labor  performed 
upon  the  work,  section  10  of  said  ordinance 
required  the  contractor,  at  the  time  of  enter- 
ing into  the  contract  to  execute  and  deliver 
to  the  city  a  bond  in  double  the  amount  bid 
for  the  work,  with  at  least  one  good  surety 
to  be  approved  by  the  mayor,  conditioned  for 
the  faithful  performance  of  the  work  and  the 
payment  for  all  materials  and  labor  furnish- 
ed for  the  same.  Thereafter  the  contract  was 
duly  awarded  to  the  Kelly  Construction  Com- 
pany, and  as  such  contractors  they  gave  a 
bond  to  the  city  with  the  plaintiff  In  error 
herein  (which  for  convenience  and  to  avoid 
confusion  we  will  call  the  defendant)  as  sure- 
ty. The  Evans  &  Howard  Fire  Brick  Com- 
pany furnished  said  contractors  materials  us- 
ed In  the  construction  of  said  sewer  amount- 
ing to  the  sum  of  11,020.62  for  which  said 
contractors  failed  to  pay.  Thereupon  suit 
was  brought  on  said  bond  to  recover  the 
amount  due  for  the  materials  so  furnished. 
Judgment  was  rendered  against  the  surety 
for  the  full  amount  asked,  with  Interest 
The  surety  appealed,  but  afterwards  dismiss- 
ed Its  appeal  and  sued  out  a  writ  of  error. 

[1-6]  The    bond    on    which    the   suit    was 


brought  was  lost,  and  its  loss  was  alleged 
In  the  petition.    It  was  the  contention  of  the 
plainttff  below  that  the  bond  was  spedflcally 
conditioned  that  the  contractoni  should  pay       j 
for  all  labor  and  material  used  In  the  work; 
while  defendant  below  contended  that  the 
bond  was  conditioned  that  the  contractors 
should  do  all  the  work  required  by  the  con- 
tract.   It  was  conceded  tliat  the  oMitractOTB 
owed  the  tire  brick  company  the  amount  sued 
for,  and  that  the  materials  for  which  the 
amount  was  due  went  Into  the  construction  of 
the  sewer.    There  was  also  no  question  over 
the  fact  that  a  bond  was  actuaUy  given  by 
defendant  the  surety  cmnpany,  to  the  dty 
In  connection  with  the  contract  awarded  to 
the  contractors.    The  contest  was  over  the 
question  tis  to  whether  the   bond  covered 
mere  performance  of  the  work  or  whether  It 
also  included  payment  for  labor  and  material. 
After  evidence  had  been  Introduced  touch- 
ing the  loss  of  the  bond  and  of  the  search  for 
and  failure  to  find  It  the  court,  over  the  ob- 
jection of  defendant  permitted  plaintiff  to 
introduce  oral  testimony  concerning  the  bond 
and  its  contents.    This  oral  evidence  amply 
tended  to  £how  that  the  bond  of  the  defend- 
ant surety  company,  which  the  dty  approved 
and  accepted,  covered  not  only  the  work  to  be 
done,  but  also  payment  for  labor  and  mate- 
rials.   Mr.  T.  F.  Matthews,  a  lawyer,  who 
was  mayor  of  the  dty  at  the  time  the  bond 
was  given,  and  whose  duty  it  was  to  approve 
the  bond,  testified  that  a  bond,  signed  by 
defendant  as  surety,  was  first  presented  to 
him  for  approval,   which   he  examined   as 
counsel  for  himself,  and  which  he  found  spe- 
dflcally   covered    only   performance    of    the 
work,  and  that  for  this  reason  he  refused  to 
approve   the   bond,    and   thereupon    another 
bond  of  the  same  company  was  presented 
which  contained  an  express  provision  as  to 
payment   for  labor   and   materials,    the   ab- 
sence of  which  from  the  first  bpnd  had  caused 
him  to  reject  It    He  further  testified  that 
only  one  bond  was  ordered  filed  by  the  coun- 
cil; that  the  first  bond  presented  to  him,  and 
which   he   did   not   approve,    was   not    filed. 
There  was  also  certain  other  evidence,  here- 
inafter adverted  to,  tending  to  show  that  the 
bond  which  was  acc^ted  covered  payment 
for  labor  and  materials.     So  that  If  suf- 
fldent  grounds  were  laid  for  the  admission  of 
oral  evidence  as  to  the  bond  and  its  contents, 
there  Is  no  question  but  that  such  oral  evi- 
dence amply  tended  to  support  plaintiff's  al- 
legation that  tile  bond,  which  was  accepted 
and  approved,  spedflcally  covered  payment 
for  labor  and  materials.    The  defendant  con- 
tended, however,  that  only  one  bond  was 
made,  and.  In  presenting  its  side,  offered  In 
evidence  what  purported  to  be  a  carbon  copy 
of  that  bond  which,  after  reciting  the  con- 
tract for  the  construction  of  the  sewer  au- 
thorized and  required  under  ordinance  No. 
568,  was  conditioned  that  If  the  contractors 


^s»For  other  case*  sM  tame  topic  and  KBT-NUHBBR  In  all  Ker-Mambared  DIcasts  and  Indazaa 


Digitized  by  ^OOQIC 


Ma) 


dXT  or  BCAOON  ▼.  FIDEIinT  ft  DEPOSIT  00. 


647 


"shall  well' aad  truly  do  and  perform  all  the 
work  required  of  them  by  said  contract,  then 
this  obligation  to  be  void."  The  question 
therefore  for  our  determination  Is  whether  or 
not  plaintiff  introduced  sufficient  evideoce  as 
to  tlie  loss  and  conseqnent  inability  to  pro- 
duce the  bond  sued  on  to  Justify  the  admis- 
sion of  oral  evidence  as  to  its  contents.  Of 
coarse,  there  must  be  evidence  of  a  prober 
search  for  an  instrument  that  is  claimed  to 
be  lost,  but  that  is  for  the  purpose  of  prov- 
ing that  It  is  really  lost  and  cannot  be  pro- 
duced. 

The  evidence  of  the  loss  and  search  for  the 
bond  Is  in  substance  as  follows:  Matthews 
testtfled  that  as  mayor  he  presided  over  the 
council  that  awarded  the  contract ;  that,  aft- 
er he  approved  the  second  bond  presented  to 
him.  It  was  ordered  iQled  by  the  council,  and 
was  then  handed  by  him  to  the  dty  derk 
and  flled  and  deposited  by  the  clerk  in  the 
dty  records.  This  was  some  time  between 
January  15,  1912,  the  date  of  the  ordinance 
authorizing  the  work,  and  April,  1912,  the 
date  of  the  expiration  of  his  term  as  mayor. 
Bryan  Hurst  was  city  derk  fit  that  time,  and 
his  term  also  expired  April,  1912.  Some  time 
In  the  fall  of  that  year,  and  before  the  work 
on  the  sewer  was  completed,  but  before  the 
c(»tro'versy  involved  in  this  suit  arose,  Matth- 
ews, having  occasion  to  look  at  the  bond, 
ascertained  from  dty  offldala  that  it  was 
lost.  He  made  a  seardi  for  It  himself 
through  the  dty  records  and  through  the  files 
In  the  dty  offices,  and  aMo  In  the  law  office 
of  Outhrle  &  Franklin,  attorneys  for  the  con- 
tradors;  the  last  named  seardi  being  par- 
tidpated  in  by  the  firm  and  its  stenographer. 
He  also  made  inquiry  and  had  search  made 
through  the  records  of  the  Bubey  Trust  Com- 
pany, which  had  lent  the  contradors  some 
money,  and  as  security  had  taken  an  assign- 
ment of  the  aewer  tax  bills  to  be  Issued  by 
the  dty  to  the  contractor.  (We  assume  that 
the  reason  seardi  was  made  In  the  last  two 
mentioned  places  was  because  it  was  thought 
that  perhaps  these  parties,  being  Interest- 
ed in  the  work  of  the  contractor  and  his 
bond,  might  have  obtained  It  from  the  dty 
records  and  might  have  It  In  their  posses- 
sion.) Mr.  Matthews  also  testified  that  he 
made  another  search,  as  before,  for  the  bond 
about  five  days  before  the  trial,  which  was 
in  October,  1914,  but  that  In  all  of  these 
searches  he  was  unable  to  find  It. 

J.  !>.  Martin,  who  became  dty  derk  in 
April,  1912,  end  who  has  been  dty  derk  ever 
since,  was  next  called,  and  he  testified  that 
shortly  after  he  was  elected  derk,  and  as 
80<Hi  as  it  was  discovered  that  the  bond  was 
ndssing,  he  took  a  good  look  for  It  every- 
where in  his  office,  but  failed  to  find  it;  that 
be  had  made  search  for  It  a  number  of  times, 
and  took  another  "good  strong  look"  the  day 
before  the  trial;  that  in  his  search  he  had 
looked  through  the  papers  in  his  office,  In- 
qoircS  of  the  derk  who  preceded  him,  had 
asked  attorneys  interested,  and  had  gone  to 


the  Rub^  Trust  Oempany  and' asked  them 
if  It  was  there,  but  all  to  no  avail.  He 
further  testified  that  such  bonds  were  kept 
in  his.  (the  dty  clerk's)  office;  that  other 
bonds,  such  as  offidal  bonds  and  one  other 
contractor's  bond,  were  there  in  his  office; 
that  there  was  no  seife,  where  the  dty  kept 
or  ke^pe  such  bonds  as  this,  otlier  than  the 
safe  in  his  office;  and  that  he  knew  of  no 
other  place  he  had  not  searched  where  be 
could  look  with  any  reasonable  expectation 
of  finding  It.  On  cross-examination  he  tes- 
tified that  the  dty  clerk's  office  was  adjoin- 
ing the  dty  conndl  room  upstairs  in  the  dty 
hall;  that  in  the  derk's  office  la  the  large 
iron  safe,  a  desk,  and  cases  where  papers 
were  kept;  that  not  all  the  papers  were 
kept  in  the  safe,  a  great  many  papers,  ac- 
counts, and  books,  and  perhaps  a  dozen  let- 
ter files,  were  kept  in  the  office,  but  papers 
of  the  diarader  of  a  contract  or  bond,  or 
things  of  that  sort,  individual  separate  pa- 
pers, were  ordinarily  put  in  the  safe.  He 
testified  that  be  searched  through  all  the 
papers  in  his  office.  On  further  cross-ex- 
amination be  testified  that  downstairs  there 
was  a  vault  "where  the  old  records,  when 
they  are  way  old,  are  kept,  and  old  ordi- 
nances"; that  the  main  things  In  the  vault 
downstairs  "are  the  ordinances,  pigeonholes 
with  ordinances  shoved  away ;  over  BOO  ordi- 
nances have  been  Issued,  and  they  are  tak- 
en down  and  placed  there — a  filing  place 
for  ordinances  after  they  are  disposed  of." 

The  foregoing  is  all  the  testimony  plaintiff 
offered  in  chief  concerning  the  loss  of,  search 
for,  and  inability  to'  find  and  produce  the 
bond  sued  on.  But  during  the  further  trial 
of  the  case  additional  evidence  was  adduced 
in  support  of  plaintiff's  contention  that  the 
bond  expUdtly  covered  the  payment  for  ma- 
terials. As  stated,  there  was  no  dispute  but 
that  the  defendant  had  given  a  bond  which 
had  been  approved  by  the  mayor  and  accept- 
ed by  the  dty.  The  only  question  was  as  to 
the  conditions  of  the  bond. 

In  support  of  defendant's  contention  that 
the  bond  covered  only  work,  and  not  payment 
for  materials,  defendant  introduced  its  gen- 
eral agent,, who  executed  the  bond  for  the 
company.  He  produced  the  carbon  copy  here- 
inbefore referred  to,  which  was  typewrit- 
ten throughout,  and  swore  that  it  was  a  copy 
of  the  bond  he  executed.  He  also  swore  that 
the  bona  was  dictated  to  a  stenographer  by 
lilm,  although  he  admitted  that  in  his  deposi- 
tion, taken  previously  to  the  trial,  he  bad 
testified  he  had  printed  forms  which  covered 
material  and  labor.  He  further  admitted  on 
cross-examination  that  be  read  the  ordinance 
and  knew  it  required  a  bond  which  would 
cover  labor  and  material,  but  that  he  wrote 
the  bond  to  cover  performance  of  the  work 
only,  that  they  did  not  write  bonds  so  as  to 
cover  material  unless  compelled  to,  and  that 
he  thought  he  could  escape  putting  that  pro- 
vision In  the  bond.  He  farther  testified 
poaltlvely  that  tram  the  day  the  bond  was 
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prepared  ba  bad  kept  tbe  carbon  cacy  In  the 
safe  In  his  office,  that  It  had  never  been  out 
of  his  possession,  and  that  be  had  always 
known  the  bond  did  not  cover  payment  for 
labor  and  materials.  Thereupon  he  was  con- 
fronted with  a  letter,  upon  his  stationery 
and  bearing  his  fac  simile  signature  aflSxed 
by  means  of  a  stamp  he  had  for  that  punMse, 
which  was  received  through  the  mall  by  tbe 
mayor  of  Ma^on  In  reply  to  a  letter  written 
to  him  by  the  mayor  asking  for  a  copy  of 
the  bond.  This  letter  from  the  agent's  of- 
fice was  dated  January  20,  1013,  and,  among 
other  things,  said: 

"Replying  to  yours  of  the  ICth,  will  say  that 
I  do  not  have  a  copy  of  the  bond  in  my  office 
at  the  present  time.  *  •  •  Our  bond  was 
one  of  the  standard  forms  of  bonds,  guarantee- 
ing the  payment  of  labor  and  material  on  the 
sewer." 

Before  be  was  confronted  with  the  letter, 
and  after  he  had  testified  that  he  had  known 
all  along  that  the  bond  did  not  cover  labor 
and  material,  be  was  asked  If  he  would  tell 
anybody  the  bond  did  cover  labor  and  mate- 
rial if  it  did  not,  and  his  reply  was  that  he 
might  He  further  admitted  that  he  might 
tell  an  untruth  If  it  was  necessary  and  when 
It  was  not  desirable  to  tell  tbe  truth,  and 
that  that  occurs  occasionally,  once  in  a  while. 
After  being  confronted  with  the  letter  he  was 
asked  if  this  was  one  of  the  cases  in  which 
he  thought  he  was  Justified  in  "yarning" 
about  it,  and  he  replied:  "I  think  so;  yes." 
He  was  also  asked  If  there  were  not  a  num- 
ber of  letters  written  to  him  after  tbe  bond 
was  lost  asking  him  to  produce  a  copy  and  he 
had  answered  and  said  he  had  no  copy.  His 
reply  was:    "I  may  have." 

In  the  above-mentioned  letter  to  the  mayor 
It  was  stated  that,  in  case  the  original  bond 
was  not  located,  "I  shall  be  glad  to  secure 
a  copy  for  you."  Afterwards,  in  view  of  that 
promise,  the  city  clerk,  in  May,  1013,  wrote 
the  general  agent  that  he  had  looked  every- 
where and  Inquired  of  every  one  who  could 
have  knowledge  of  It,  and  had  been  unable  to 
find  it,  and  requested  bim  to  furnish  a  copy. 
Again,  in  February,  1014,  tbe  city  clerk  wrote 
telling  him  the  bond  had  not  been  found  and 
again  requested  a  copy.  Neither  of  these 
letters  were  answered. 

It  wUl  be  seen,  therefore,  that.  In  addition 
to  plaintifTs  oral  evidence  as  to  the  bond 
covering  payment  for  material  and  labor, 
there  was  the  admission  contained  In  the  let- 
ter of  defendant's  geueral  agent  that  It  did 
so.  In  other  words,  there  were  no  circum- 
stances of  suspicion  as  to  the  actual  loss  of 
the  original  bond,  or  as  to  the  bona  fides 
of  the  city  officials'  search  for  it,  or  as  to 
their  inability  to  find  it  and  plaintiff's  conse- 
quent Inability  to  produce  it.  In  fact,  the 
only  suspicious  circumstances  in  the  whole 
matter  are  those  which  attached  to  the  oppos- 
ite party's  agent. 

But  defendant  contends  that,  because 
Bryan  Hurst,  who  was  dty  Cleric  at  the 


time  tbe  bond  was  filed,  was  not  called  to 
testify,  and  becanse  it  was  not  shown  that 
search  was  made  In  the  downstairs  vault 
where  the  old  ordlnanoea  wa«  kept,  tbe 
plaintiff  did  not  show  nilBclent  diligence  and 
strict  enough  seardi  to  establljSh  the  loss  of 
the  bond  so  as  to  Justify  tbe  admission  of 
secondary  evidence  of  its  contents. 

It  Is  true  that  where,  as  in  tbl«  case,  die 
cause  of  action  is  predicated  npon  tiie  cuo- 
tfflits  of  an  instmment  claimed  to  be  lost, 
greater  dillgaice  in  search  and  much  more 
strictness  in  proof  are  required  than  In  cases 
where  the  lost  instniment  is  merely  collateral 
to  the  main  issue.  17  Cye.  562.  The  extent 
of  tbe  search  required  is  also  Increased  by 
tbe  diaracter  and  importance  of  tbe  docu- 
ment, its  value  to  parties  other  than  the  one 
to  whom  It  Is  executed,  and  the  likelihood 
of  their  having  it  in  their  possession.    Id. 

But  proof  of  the  loss  is  addressed  to  the 
discretion  of  the  trial  court,  and  if  it  is  such 
as  to  reasonably  satisfy  the  mind  of  the  trial 
Judge,  that  is  sufficient  Of  coarse,  that  dis- 
cretion must  be  a  Judicial  one,  governed  by 
certain  well-defined  rule's,  but  unless  it  baa 
been  abused,  appellate  courts  will  not  inter- 
fere. Henry  v.  Dlvlney,  101  Mo.  378,  384, 
13  S.  W.  1057 ;  McCioney  v.  Wallace,  22  Mo. 
App.  877,  381;  Llles  v.  Liles,  183  Mo.  326,  336, 
81  S.  W.  1101.  In  a  late  work,  10  B.  G.  L.  { 
76,  p.  018,  it  is  said: 

"31ie  proponent  [of  a  lost  instmment]  most 
show  that  he  has  in  good  faith  exhausted,  in  a 
reasonable  degree,  all  sonrces  of  information 
and  means  of  discovery  which  the  nature  of  the 
case  would  naturally  suggest  and  which  were 
acoessible  to  him.  If  any  suspicion  bangs  over 
a  lost  instrument,  or  that  it  is  designedly  with- 
held, a  rigid  inquiry  should  be  made  into  the 
reasons  of  its  nonproduction.  But  where  there 
is  no  such  suspicion,  all  that  ought  to  be  re- 
quired is  reasonable  diligence  to  obtain  the 
original.  The  loss  of  it  must  be  made  out  to 
the  satisfaction  of  the  court  The  law  exacts 
nothing  unreasonable  in  such  a  case.  It  parol 
proof  of  tbe  loss  establishes  the  fact  with  rea- 
sonable certainty,  that  is  sufficient  Tbe  de- 
?;ree  of  diligence  required  in  an;  case,  in  an  ef- 
ort  to  produce  an  original  document  alleged  to 
be  lost  or  destroyed,  in  order  that  secondary 
evidence  of  its  contents  may  i>e  admisBible,  de- 
pends upon  the  character  and  importance  of  the 
document,  the  purpose  for  which  it  is  expect^ 
to  be  used,  and  the  place  where  a  paper  of  that 
kind  might  naturally  l>e  supposed  to  be  found." 

And  in  section  77,  p.  010,  of  tbe  same  work 
It  Is  said  that: 

"To  justify  admission  of  secondary  evidence 
of  a  deed,  it  is  not  necessary  to  prove  its  loss 
beyond  all  possibility  of  mistake.  A  reasonable 
probability  of  its  loss  is  sufficient;  and  this 
may  be  shown  by  a  bona  fide  and  diligent 
search,  fruitlessly  made  for  it  in  places  where  it 
is  likely   to  be  found." 

The  bond  in  this  case  was  a  part  of  tbe 
public  records  of  the  city,  and,  as  such,  the 
law  provided  for  it  a  particular  place  of  de- 
posit—1.  e.  tbe  city  clerk's  office.  The  gen- 
eral rule  as  to  search  for  documents  of  a  pub- 
lic nature  Is  thus  stated  In  25  Am.  &  Eug; 
Bncy.  of  Law  (2d  Bd.)  167: 

"If  the  paper  is  a  record  for  which  a  particu- 
lar place  of  deposit  is  provided,  it  la  sufficient 
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If  it  is  ihown  Aat  search  was  made  in  tills 

place   ntiBuccessfuIly." 

"Ab  a  general  rule  it  la  enongh  that  search 
has  been  made  in  the  proper  place  and  with 
the  proper  oflcer,  for  a  wper,  the  custody  of 
which  is  oommitted  by  law  to  a  particular 
person,  and  that  the  paper  cannot  be  found." 
Bralntree  v.  Battles,  6  Vt  394,  1.  c.  896. 

In  JobOBcm  r.  Arnwlne,  42  N.  J.  I/aw,  461, 
36  Am.  Rep.  627,  the  conrt,  after  quoting  cer- 
tain authorities  announcing  the  rule,  says  on 
page  466: 

"If  the  paper  be  one  of  a  kind  that,  in  tt>e 
usual  course  of  business,  would  have  a  proper 
place  of  deposit,  search  in  that  place  is  all  that 
will  be  required,  and,  in  the  absence  of  groonds 
Of  suspicion  that  tke  original  has  been  fi«ud- 
ulently  withheld,  will  justify  the  admission  of 
secondary  evidence,  without  calling  persons  who 
have  had  access  to  the  lAper,  and  possibly 
might  have  the  original  in  their  possession.'  1 
Taylor  on  Evidence,  {  401." 

In  Mandevllle  v.  BeynoldjB,  88  N.  Y.  628, 
tbe  cause  of  action  was  upon  a  lost  document 
wbich  was  of  a  public  nature  and  required  by 
law  to  be  kept  In  the  clerk's  office.  At  page 
68S  the  opimon  says : 

"This  was  a  paper  which  It  was  the  duty  of 
the  county  clerk  to  have  and  to  keep  on  de- 
posit, in  his  official  possession,  at  his  public 
office.  In  such  case,  if  the  paper  is  not  found 
in  the  particular  place  provided  for  the  de- 
posit of  it,  the  presumpticn  is  that  it  is  lost  or 
de8troyed"-«itmg  Bex  v.  Stourbridge,  8  B.  & 
C.  96. 

See,  also,  Douglas  t.  Wolf,  6  Kan.  88 ;  Mc- 
Kesson T.  Smart,  108  N.  0.  17,  13  S.  E.  96. 

But  It  Is  urged  that  Hurst,  the  forsoer 
dty  clerk,  was  not  produced  as  a  witness, 
although  he  could  have  been,  and  that  for 
this  reason  the  loss  of  the  bond  was  not  suf- 
ficiently established.  It  was  Hurst's  official 
duty  to  turn  over  to  his  successor  Martin 
all  documents  and  records  of  the  dty  In  his 
office,  and  he  is  presumed  to  have  done  his 
duty.  He  was  not  custodian  of  the  bond  as 
an  individual,  but  as  an  offidaL  The  case 
of  Johnson  v.  Arnwlne,  supra,  was  a  suit  for 
malicious  proeecution.  Plaintiff's  proof  that 
defendant  Instigated  the  prosecution  depend- 
ed upon  the  contents  of  a  lost  complaint  and 
warrant  In  the  proof  showing  the  loss  of 
the  originals,  so  as  to  permit  the  admission 
of  secondary  evidence.  It  was  shown  that  the 
last  seen  of  the  complaint  It  was  in  tibe 
grand  Jury  room  before  the  grand  Jury.  The 
defendant  objected  to  the  proof  <»inim<ir»g 
that  proof  of  search  by  the  officer  who  was 
the  legal  custodian  of  the  documents  was 
not  enongh,  but  the  grand  Jury  room  should 
have  been  searched,  and  the  foreman  and 
clerk  of  the  grand  Jury,  if  not  others  of  that 
body,  should  have  been  called.  But  the 
court,  after  quoting  many  authorities,  held 
that,  where  the  document  is  one  of  public 
concern,  and  there  la  by  law  a  place  where 
such  Instruments,  in  due  course  of  law 
should  be  deposited  and  found,  the  place  of 
deposit  Is  the  place  for  the  search.  The 
court  approvingly  dted  cases  upholding  the 
doctrine  that  failure  to  call  a  particular  of- 
ficer could  be  excused  on  the  presumption 


that  be  had  dome  bis  duty,  and  held  tbat  1> 
cases  where  the  custody  of  a  paper  is  cmn- 
mltted  by  law  to  a  particular  officer,  as  sndi, 
search  in  his  Office  and  among  his  official 
papers  will  generally  be  sufficient,  and  that, 
even  though  the  lost  papers  were  last  seea 
in  the  bands  of  the  grand  Jury,  yet,  as  the 
derk's  office  was  the  proper  place  for  their 
deposit  after  the  grand  Jury  was  through 
with  them,  and  it  was  the  duty  of  the  pros- 
ecuting attorney  to  return  them  there,  plain- 
tiff was  not  chargeable  with  the  duty  t« 
search  for  them  elsewhere. 

In  Freman  v.  Arkell,  2  B.  &  C.  494,  107 
Eng.  Bep.  467,  one  of  the  cases  cited  by  the 
court  in  the  Arnwlne  Case,  the  lost  papers 
were  shown  to  have  been  delivered  dther  to 
the  clerk  or  bis  deputy.  The  clerk  was  pro- 
duced, and  testifled  that  he  had  searched  for, 
but  failed  to  find,  them.  It  was  held  not 
necessary  to  call  the  deputy,  inasmudi  as 
it  was  bis  duty,  if  be  bad  recdved  the  pa- 
pers, to  turn  them  over  to  his  prindpal. 

In  Minshall  v.  Lloyd,  2  Mees.  &  Wels.  460, 
160  Eng.  Exch.  Bep.  834,  the  lost  instru- 
ments, proof  of  the  contents  of  wbich  was 
necessary  to  establish  plalntltrs  case,  con- 
sisted of  a  complaint  and  warrant.  It  was 
shown  to  have  been  the  custom  of  the  sheriff 
to  turn  his  warrants  over  to  an  auctioneer 
to  be  sent  to  the  ezdse  office  through  the 
supervisor  .of  excise  for  that  district  Seardi 
was  made  In  the  excise  office,  through  the 
sheriff's  papers  and  the  auctioneer's,  but 
the  supervisor  was  not  called  nor  was  any 
search  made  in  his  papers.  It  was  held  that 
reasonable  proof  bad  been  given  of  the  loss 
of  the  papers  so  as  to  let  in  secondary  evi- 
dence of  their  contents. 

In  short,  the  authorities  are  to  the  effect 
that  the  degree  of  diligence  in  search  can- 
not be  determined  by  any  inflexible  rule,  but 
largdy  by  the  drcumstances  of  each  case. 
17  Cyc  648.  If  the  drcumstances  are  such 
as  to  exdte  a  suspldon  that  it  is  designedly 
withheld,  a  most  rigid  Inquiry  should  lie 
made,  but  If  there  is  no  sudi  suspldon,  all 
that  ought  to  be  required  is  reasonable  dil- 
igence and  good  faith  In  the  effort  to  obtain 
the  original.  17  Cyc.  660.  Where  it  appears 
from  the  preliminary  evidence  that  there  is 
no  reasonable  probability  or  suspicion  that 
the  writing  is  designedly  withheld  or  sup- 
pressed, suffident  grounds  for  the  introduc- 
tion of  secondary  evidence  are  established. 
In  such  case  It  is  not  necessary  to  negative 
every  possibility  of  Its  suppression.  And 
where  the  party  In  whose  interest  secondary 
evidence  is  sought  to  be  Introduced  never 
had  the  custody  of  the  instrument  and  never 
was  entitled  to  its  possession,  the  require- 
ments will  not  be  as  strict  as  if  it  were  one 
of  wbldi  be  had  had  possession  or  was  enti- 
tled to  the  custody.  17  Cyc.  661.  As  stated, 
so  tar  as  concerns  either  the  dty  or  the  brick 
company,  there  were  no  suspidous  drcum- 
stances affecting  them.  The  loss  occurred 
long  before  any  controversy  over  payment  for 
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material  or  labor  arose.  Ifartln,  tbe  <dty 
clerk,  made  repeated  searches  for  tbe  bond 
in  his  office  and  Inquired  of  the  former  clerk 
and  had  searches  made  at  every  other  place 
where  there  was  any  reason  to  suppose  the 
bond  might  be  found.  Matthews,  the  ez- 
mayor,  did  the  same.  And  the  succeeding 
mayor  made  efforts  to  obtain  a  copy  of  the 
bond  froim  defendant  which  were  ignored. 
So  far  as  concerns  the  failure  to  look  in  the 
vault  of  old  ordinances  downstairs,  we  do 
not  think  this  robbed  the  trial  court  of  Its 
discretion  to  find  the  proof  satlsflictory. 
The  vault  was  not  used  as  a  depository  of 
live  and  current  papers,  nor  of  such  docu- 
ments as  bonds.  There  was  no  evidence  of 
any  chance,  much  less  any  reasonable  like- 
lihood, of  the  bond  being  there. 

We  are  of  the  opinion  that  under-  the  cir- 
cumstances of  the  case  the  trial  court  was 
clearly  Justlfled  in  holding  that  loss  of  the 
bond  and  inability  to  produce  it  at  the  trial 
was  established  so  as  to  permit  secondary 
evidence  of  its  contents.  At  any  rate  we 
cannot  say  the  proof  thereof  was  so  insuf- 
ficient, or  that  links  in  the  evidence  were  so 
wanting,  as  to  Justify  us  in  interfering  with 
that  holding. 

[>,  7]  Error  is  further  Claimed  in  that  the 
ooart  should  not  have  permitted  the  intro- 
ductl<m  of  Ordinance  No.  668  in  evidence,  sec- 
tion 10  of  which  required  a  bond  covering  pay- 
ment for  material  as  well  as  work.  We  can- 
not see  how  its  introduction  could  prejudice 


defendant  in  view  of  tbe  fact  that  defend- 
ant admitted  in  the  course  of  tbe  trial  that 
the  ordinance  required  that  the  bond  should 
cover  materials.  As  the  law  and  the  ordi- 
nance required  that  the  bond  should  cover 
payment  for  materials,  the  presumption  is 
that  the  parties  were  intending  such  a  bond 
as  the  law  required.  Lowe  v.  City  of  Guth- 
rie, 4  Okl.  287,  44  Pac  19&  The  kind  of  a 
bond  that  was  required  was  therefore  a  dr- 
cnmstance  to  be  considered  by  the  Jury  in 
determining  what  bond  was  given.  Judge 
of  Probate  v.  Ordway,  23  N.  H.  198. 

[8]  Defendant's  instruction  O  was  proper- 
ly refused  because  it  assumed  a  fact  which 
was  in  dispute 

[8]  Instruction  D  was  also  properly  refus- 
ed. In  substance.  It  told  tbe  Jury  that  the 
statement.  In  the  letter  of  defendant's  gener- 
al agent,  that  the  bond  covered  payment  for 
labor  and  material,  did  not  bind  the  com- 
pany  or  obligate  it  to  pay  for  labor  and  ma- 
terial. Aside  from  whether  this  was  a  sing- 
ling out  and  a  commenting  upon  a  spedflc 
portion  of  the  evidence,  the  effect  of  the  In- 
struction would  be  to  mislead  the  Jury  as 
to  the  attention  to  be  given  to  the  statement 
In  the  letter  as  an  admission.  If  they  believed 
the  statement  was  true. 

E'inding  no  error  in  the  record,  the  Judg- 
ment cannot  be  disturbed,  but  must  be  af- 
firmed. 

It  Is  80  ordered.  The  other  Judges  con- 
cur. 
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CITIZENS'  NAT.  BANK  t.  ROMBAUEB 

et  al.    (No.  11&21.) 

(ELSnaM  Oit7  Oonrt  of  Appeals.   MinoorL    Nor. 

6,  1916.) 

1.  WnrrassKs  «=3l42  — Comfbibrot— Tbarb- 

ACTIONS  WITK  D£CBASBD  PKBSON. 

An  assistant  cashier  and  stockholder  of  a 
bank,  who  had  no  authority  to  negotiate  loans, 
may,  in  an  action  by  the  bank  against  the  estate 
of  a  deceased  borrower,  testify  that  he  over- 
heard the  borrower  negotiating  with  the  cashier, 
and  that  in  such  negotiations  the  borrower 
agreed  to  hypothecate  corporate  stock  as  securi- 
ty for  the  loan;  for  the  assistant  cashier  had 
nothing  to  do  with  the  transaction  as  a  contract* 
ing  agent. 

[B>1.  Notew— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  580,  B81 ;   Dec.  Dig.  «=>142.] 

2.  BUXS  AND  NOTXS  «S»  139(3)— lilABILITT  — 

Person  Pbimabilt  Liable. 
Want    of    consideration    cannot    be    nrged 
against  a  note  which  was  a  renewal  and  exten- 
sion of  a  former  note  on  which  defendant's  name 
appeared  as  comaker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes^  Cent  Dig.  {S  340,  850-354;  Dec.  Dig. 
«=1^(3).] 

3.  Pu:DOES   «=9l— CONTBACTS— EXPB1ES8   CoN- 
TBACTS. 

To  constitute  a  pledge,  there  must  be  a  eon- 
tract  to  that  effect;  bat  it  is  not  essential  that 
SDch  a  contract  shall  be  an  express  one,  but  it 
may  be  implied. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent. 
Dig.  H  1,  4.  6;   Dec.  Dig.  «=»1.] 

4.  PLEDOES  €=3l9— IltPLIXD  AOREEIOSRTS. 

Where  the  maker  of  an  individual  note,  who 
had  given  coUateral  security,  stated,  when  pres» 
ed  for  payment  of  a  note  of  a  corporation  which 
he  had  indorsed,  that  he  deemed  the  collateral 
applied  to  such  corporate  obligation,  and  the 
bank  holding  the  notes  ceased  to  press  for  pay- 
ment of  the  corporate  note,  tb^re  is  an  implied 
pledge  of  the  collateral  to  secure  the  corporate 
note. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.   {(  58-63;    Dec.   Dig.   «=»19.] 

5.  Pledois  «=»18— CoNSTKTJcnoN. 

Where  two  constructions  as  respects  the  ex- 
tent of  a  pledge  are  equally  available,  that  one 
most  favorable  to  the  pledgee  shonld  not  be 
adopted. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Gent 
Dfe.  SI  41-43 ;   Dec.  Dig.  <S=>ia] 

e.  PuEDoas  «=>16(3)  —  Evidence  —  Sxjm- 

OIENCT. 

Evidence  Keld  insufficient  to  show  that  collate 
eral  pledged  by  an  individual  debtor  who  was 
indorser  on  a  corporate  note  extended  to  another 
note  of  the  corporation. 

(Ed.  Note. — For  otber  cases,  see  Pledges,  Cent 
Dig.  i  26 ;  Dec.  Dig.  «=16(3).] 

7.  Appeal  and  Bbbob  <&=>681(3)— Abstbaots— 

Bill  of  Exceptions. 
Under  Rule  26  of  the  Kansas  City  Court  of 
Appeals  (169  S.  W.  xv),  declaring  that  no  appel- 
lant need  abstract  record  entries  evideucing  his 
leave  ta  file,  or  filing  of,  a  bUI  of  exceptions,  it 
being  sufficient  if  bis  abstract  state  the  bill  of 
exceptions  was  duly  filed,  an  alleged  error  in  the 
abstract  as  'to  the  signing  and  filing  of  the  bill 
of  exceptions  will  not,  where  it  was  shown  to 
have  been  duly  filed,  preclude  a  consideration 
diereof. 

[Ed.  I^ote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gf  2579,  2380,  2601;  Dec  Dig. 
•=»681C3).] 


Appeal  from  Girctdt  Conrt,  Adair  Gounty; 
O.  D.  Stewart,  JudK«. 

Action  by  the  Citizens'  National  Bank 
against  Jennie  U.  Rombauer  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Remanded,  with  directions  to  mod- 
ify. 

Geo.  N.  DaTlB,  of  Macon,  for  appellants. 
Cooley  &  MnrreU,  of  KirksvUle,  for  respond- 
ent. 

TRIMBLE,  J.  At  the  time  of  R.  G.  Rom-. 
bauer'B  death  he  'was  indebted  to  the  plain- 
tiff bank  upon  a  promissory  note  for  ?750 
executed  by  himself  and  his  wife,  Jennie  tJ. 
Rombaner.  He  was  also  obligated  to  the 
bank  as  indorser  of  a  note  of  $2,100  executed 
by  M.  T.  Rombauer  and  as  Indorser  of  a 
$5,000  note  of  the  Rombauer  Coal  Company. 
After  his  death,  the  banic  secured  the  allow- 
ance of  all  three  notes  as  demands  against 
his  estate  The  bank  then  brought  this  pro- 
ceeding against  Jennie  U.  Rombauer  Indi- 
vidually to  recover  Judgment  against  her  on 
the  $750  note,  and  against  the  estate  of  R. 
G.  Rombauer,  deceased,  to  foreclose  the 
bank's  lien  on  160  ^ares  of  the  capital  stock 
of  the  Macon  Coal  Company  which  the  bank 
claimed  was  pledged  by  R.  G.  Rombauer  to 
secure  all  of  his  obligations  to  the  plaintiff. 
The  defendant  Jennie  U.  Rombauer  filed  an 
answer  pleading  no  consideratl<m  for  her 
execntlon  of  the  note.  The  executors  of  the 
estate  of  R.  G.  Rondiauer  In  their  answer 
admitted  the  allowance  of  the  three  demands 
against  his  estate,  but  denied  that  the  bank 
held  the  shares  as  collateral  security,  and 
prayed  the  court  to  decree  their  return  to 
the  estate.  The  trial  court,  after  hearing  the 
case,  rendered  judgment  against  Jennie  U. 
Rombauer  on  the  note  sued  on.  The  court 
further  found  that  the  stock  in  controversy 
had  been  assigned,  pledged,  and  delivered 
by  said  R.  G.  Rombauer  to  plaintiff  as  se- 
curity for  all  the  debts  and  obligations  which 
he  owed  the  bank,  and  decreed  a  foreclosure 
sale  of  the  same.   The  defendants  appealed. 

The  bank's  proof  of  the  pledging  of  the 
stock  by  deceased  consisted  of  the  testimony 
of  the  bank's  assistant  cashier,  Mr.  Connor, 
His  evidence  was  objected  to  on  the  ground 
that  Rombauer  was  dead.  The  objection 
was  overruled,  and  this  is  urged  as  error. 

Connor  te&tlfled  that  be  was  assistant  cash- 
ier and  a  stockholder  In  the  bank,  but  had 
no  authority  to  negotiate  loans  therefor; 
that  be  was  present  In  the  bank  and  heard  a 
conversation  between  R.  G.  Rombauer  and 
tbe  cashier  of  the  bank,  Mr.  Fout,  In  rela- 
tion to  the  pledging  of  the  stock;  that  Rom- 
bauer asked  liim  (the  witness)  to  go  to  the 
vault  and  get  Romhauer's  private  lock  box 
which  he  did,  and  gave  it  to  Mr.  Rombauer; 
that  the  latter  took  the  oertlflcate  out  of  the 
'  box,  signed  his  name  on  the  back,  and  hand- 


^s»For  other  cases  see'sam*  toplfe  and KBT-NUUBEK  in  all  &ey-Nufflbered  Dlseita  and  IndezAi 
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ed  the  cerUflcate  to  Mr.  Fout,  telling  him  be 
was  putting  It  lap  as  collateral  for  the  per- 
sonal loan  be  was  then  negotiating.  (This 
loan  at  tbat  time  was  $3,000,  bnt  afterwards 
It  was  reduced  to  $750  In  renewal  of  whldi 
the  note  in  suit,  signed  also  by  Mrs.  Jennie 
V.  Rombauer  at  the  bank's  demand,  was 
given.)  Connor  further  testified  that  the 
certificate  of  stock  thereafter  remained  with 
the  bank  aa  pledged  collateral;  that  it  was 
still  In  the  possession  of  the  bank;  tbat  the 
<!lgnature  to  the  a&signment  on  the  bade  of 
the  certificate  was  Rombauer's  genuine  slg- 
'nature;  and  that  he  (Connor)  took  no  part 
in  the  conversations  or  negotiations  between 
EV>ut,  the  cashier',  and  Rombauer.  He  also 
testified  to  a  later  conversation  between  Fout 
and  Rombauer,  relied  upon  by  the  bank  to 
prove  the  pledging  of  the  stock  for  the  pay- 
ment of  the  two  other  notes  hereinabove  men- 
tioned ;  but  we  will  refer  to  that  part  of  his 
testimony  later. 

[1]  Under  the  foregoing  facts,  it  must  be 
held  tbat  Connor  was  not  incompetent  to  tes- 
tis by  reason  of  Rombauer's  death.  He 
was  not  a  party  to  the  contract  and  took  no 
part'  In  the  negotiations  between  Font  and 
Rombauer.  He  had  no  power  to  make  such 
contract  and  had  nothing  to  do  therewith  as 
a  contracting  agent.  TSie  facts  bring  the 
case  squarely  within  the  ruling  made  by  the 
Supreme  Court  In  Southern,  etc.,  Bank  y. 
Slattery's  Adm'r,  166  Mo.  620,  66  S.  W.  1066, 
which  ruling  Is  approved  in  the  later  cases 
of  Spithover  v.  Jefferum  B.  &  L.  Aas'n,  225 
Mo.  660,  loc.  dt.  667,  125  S.  W.  766,  26  L.  R. 
A.  (N.  S.)  1135,  20  Ann.  Oas.  1248,  and  Ham, 
etc..  Investment  Co.  v.  Catherine  IJead  Co., 
251  Mo.  721^  loc.  dt  742,  158  S.  W.  369; 

[2]  It  is  not  seen  wherein  Mrs.  Rondmner 
can  successfully  claim  a  want  of  considera- 
tion for  the  note  she  signed.  It  was  a  re- 
newal and  ^[tension  of  a  former  note,  and 
the  extension  was  a  consideration.  Her  name 
appears  on  the  note  as  a  comaker  thereof. 
She  is  primarily  liable  thereon.  T^ne  v.  Hy- 
der,  168  Mo.  App.  688,  147  S.  W.  514.  No 
fraud  In  the  obtentlon  of  her  signature  was 
pleaded  or  attempted  to  be  shown. 

[t,  4]  'nie  evidence  relied  upon  to  estab- 
lish a  pledging  of  the  stock  to  seoare  the  two 
notes  of  $2,100  and  $6,000,  on  which  Rom- 
bauer was  an  indorser,  is,  as  stated,  the 
further  evidence  of  Connor,  who  te^lfied 
that,  after  the  stock  had  been  pledged  to  the 
bank  to  secure  Rombauer's  individual  note, 
he  heard  another  conversation  between  Rom- 
bauer and  Fout  The  cashier  wds  pressing 
Rombauer  for  payment  of  the  95,000  Rom- 
bauer Coal  Company  note  on  whidi  he  was 
an  Indorser.  Connor  testified  that  at  the 
time  Font  was  pressing  this  demand  upon 
R<m>bauer,  the  latter  objected  to  giving  any 
additional  security,  saying  he  did  not  under- 
stand why  it  was  wanted,  inasmuch  as  the 
bank  lield  his  Macon  Coal  Company  stock 
oo  this  note  as  well  as  on  hla  indtvldaal  note 


and  he  so  regarded  it  No  additional  security 
was  given,  nor  was  the  note  paid  by  Rom- 
bauer, aa  there  was  due  thereon  $4,287.50  at 
the  tima  of  bis  death.  Appellants  say  that 
Connor  did  not  testify  to  hearing  any  formal, 
express,  acceptance  by  the  bank  of  Rom- 
bauer's c^er  of  the  stock  as  a  pledge  for  the 
$5,000  note,  and  that  hence  there  Is  no  pledge 
therefor.  We  think  tltat  Rombauer's  state- 
ment cannot  be  regarded  as  being  a  mere 
offer  to  pledge  the  stock  for  that  debt  also, 
but  rather  as  an  admission  that  it  had  there- 
tofore been  pledged  therefor.  However,  if 
it  be  considered  as  an  agreement  then  made, 
that  the  stock  should  be  so  held,  there  is 
enough  shown  In  the  facts  and  circumstanc- 
es from  which  the  trial  court  could  rightfully 
find,  as  it  did,  that  the  contracting  parties 
agreed  that  the  stock  was  also  pledged  aa 
security  for  the  $5,000  note.  To  constitute 
a  pledge,  there  must  of  course,  be  a  con- 
tract to  that  effect;  "but  it  is  not  essential 
that  siudi  a  ccmtract  shall  always  be  an  ex- 
press one,  for  it  may  be  implied  or  inferred 
from  the  facts  and  circumstances  of  the  case, 
if  it  appears  [that]  the  minds  of  the  parties 
met  with  respect  to  the  same  subject-matter 
and  consented  to  the  same  thing  for  a  suf- 
ficient consideration."  Wilkinson  v.  Misner, 
158  Mo.  App.  551,  loc.  dt  561-563,  138  S.  W. 
931.  Clearly  the  owner  of  the  stock  consent- 
ed to  the  bank's  holding  the  stock  as  security 
for  the  $5,000  note  as  well  as  his  individual 
note,  and  the  bank  thereafter  held  it  as  alidi 
security,  and  did  not  press  its  demand  fur- 
ther. 

[5,  (]  The  bank,  however,  dalms  that  the 
stock  was  also  pledged  for  the  payment  of  the 
$2,100  note  of  M.  T.  Rombauer  on  which  R. 
G.  Rombauer  was  indorser,  and  the  Judgment 
Is  In  accordance  with  that  contention.  But 
we  are  unable  to  find  anywhere  in  the  tes- 
timony any  evidence  to  sustain  such  a  dalm 
or  finding.  Connor  is  the  only  witness  who 
testified  to  facts  tending  to  show  a  contract 
of  pledge,  and  he  nowhere  says  Rombauer 
agreed  that  the  stock  should  be  held  as  se- 
curity on  this  note.  It  la  claimed  that  Con- 
nor testified  that  Rombauer  said  that  the 
stock  was  held  act  collateral  for  all  his  ob- 
ligations. But  an  examination  of  the  record 
will  dlsdose  that  Connor  did  not  so  state. 
In  answer  to  the  first  question,  Connor  said: 

"Mr.  RombaneF  was  called  on  to  make  pay- 
ment of  a  $5,000  note  the  bank  held,  executed 
by  the  Rombauer  Coal  Company,  on  which  he 
was  security.  He  come  in  and  made  this  state- 
ment that  he  did  not  understand  why  we 
wanted  him  to  give  extra  collateral  as  we  held 
his  Macon  County  Company  stock,  which  was 
ample  collateral  on  both  companies  and  hla  in- 
dividual note,  and  he  so  regarded  it" 

The  last  danse  of  this  answer  is  not  <dear 
If  two  companies  are  referred  to,  since  but  tme 
company  note  is  disclosed.  If,  however,  Con- 
nor said  "wbldi  was  ample  ooUateral  on  both 
the  company's  and  hla  individual  note,"  and 
the  stenographer  wrote  it  "whidi  was  ample 
collateral  on  both  oompanlea  and  hla  Individ- 
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ual  note^"  then  tbe  raeaiilng  Is  clear.  In  a 
later  answer,  Connor,  In  giving  the  Items  of 
Indebtedness  owed  by  Rombaner  at  the  time 
of  his  death,  named  the  $750  note,  tbe  $2,100 
note  of  M.  T.  Rombauer,  and  the  $5,000  note 
of  the  Rombauer  Coal  Company,  and  then 
stated  that  they  all  had  been  allowed  as  de- 
mands against  the  Rioinbauer  estate,  and 
that  he  (Rombauer)  "was  obligated  to  the 
bank  for  (them)  at  the  time  he  made  this  last 
statement  that  tbe  collateral  covered  his 
obligations."  But  this  seems  to  be  merely 
Connor's  construction  of  what  Rombauer 
said,  rather  than  a  statement  of  what  he  did 
say,  for  Connor  had  not  theretofore  stated 
that  Rombauer  had  said  the  collateral  "cover- 
ed his  obligations."  And  these  words  would  as 
well  refer  to  the  two  obligations  mentioned, 
namely,  tbe  $6,000  Rombauer  Coal  Company 
note  and  Rombauer's  individual  note.  But 
in  Connor's  answer  to  the  very  next  question, 
put  to  bim  by  counsel  for  the  bank,  he  shows 
that  Rombauer  was  considering  only  the  $5,- 
000  note  at  the  time  he  was  talking  to  Fout. 
Connor  was  here  asked  and  testified  as  fol- 
lows : 

"Q.  I  understand  you  to  testify  that  at  tbe 
time  you  heard  Maj.  Rombauer  make  tbe  state- 
ment tiiat  you  last  testified  to,  that  the  bank 
hdd  this  collateral  for  all  his  obligations  to 
the  bank,  he  was  taUdng  about,  not  only  his 
individual  notes,  but  the  notes  he  was  on  as  se- 
curity? A.  At  the  time  he  made  that  state- 
ment, Bilr.  Font  was  demanding  payment  of  tbis 
Rombauer  Coal  Company  note  of  $5,000.  He 
made  the  statement  that  this  160  shares  of 
stock  he  considered  as  collateral  on  this  note, 
the  same  as  on  any  of  his  personal  indebted- 


Still  farther  on,  Connor,  In  answer  to  a 
question  asked  by  oonnsel  for  the  bank,  stat- 
ed; that  the  last  time  he  lieard  Rombauer 
say  anything  about  the  collateral  "was,  at 
the  time  when  the  cashier  was  attempting  to 
collect  tbe  Rombaner  Coal  Company's  note 
for  $5,000,  be  made  tbe  statement  in  regard 
to  bis  collateral  In  regard  to  the  company 
note."     So  that  tbe  only  place  wherein  tbe 


idea  is  conveyed  that  the  stock  was  being 
held  by  the  bank  as  collateral  "for  all  his 
obligations  to  the  bank"  is  in  the  question 
of  plaintUTs  counsel,  and  not  In  the  language 
of  the  witness.  It  Is  Incumbent  upon  the 
plaintiff  to  establish  the  idedge  to  the  full  ex- 
tent of  the  lien  given  by  the  Judgment. 
There  should  be  no  ambiguity  as  to  tbe  ex- 
tent of  tbe  pledge,  especially  In  a  case  like 
this,  where  one  of  the  parties  is  dead  and 
tbe  question  as  to  whether  the  pledge  was 
later  intended  to  cover  an  additional  obliga- 
tion, not  mentioned  when  the  pledge  was 
made  and  never  8i>eciflcally  mentioned,  but 
which  the  pledgee  cannot  hold  except  by  a 
most  favorable  construction  of  words  which 
are  not  only  very  general  in  their  nature,  but 
wbidi  may  as  easily  refer  only  to  the 
obligations  specifically  mentioned.  Where, 
as  regards  tbe  extent  of.  a  pledge,  two  con- 
structions are  equally  available,  that  one 
ought  not  to  be  adopted  wbldi  Is  most  ftivor- 
able  to  the  pledgee.  Dibert  ▼.  IVArcy,  248 
Mo.  817,  164  S.  W.  1116. ,  We  4o  not  ttilnk 
the  extent  of  the  pledge  In  the  case  at  bar, 
so  as  to  cover  the  M.  T.  Rombauer  note|  is 
open  to  two  equally  available  constructlMis, 
but  that  the  plalntMrs  proof  falM  to  show 
that  a  contract  of  pledge,  In  reference  to  the 
$2^.00  note,  was  made.  The  Judgment  is 
therefore  erroneous  in  so  far  as  It  subjects 
tbe  stock  to  the  lien  of  that  demand. 

[7]  Respondent  bank  contends  that  there 
l8  nothing  before  this  court  for  review  ex- 
cept the  record  proper,  because  of  an  alleged 
error  in  the  abstraot  as  to  the  signing  and 
filing  of  the  bin  of  exceptions.  Tbe  abstract 
states  that  tbe  bill  of  exceptions  was  duly 
filed,  which  is  sufiident  in  the  absence  of  any 
showing  to  the  contrary.  See  Rule  26  (169 
S.  W.  XV). 

For  the  error  above  noted,  the  cause  is  re- 
manded, with  dlrectl<«s  to  modify  the  Judg- 
ment in  accordance  with  this  opinion,  by 
eliminating  from  the  lien  of  said  pledge  tbe 
$2,100  note  aforesaid.  Tbe  other  Judges 
concur. 
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POLZIN  ▼.  BBENB  et  aL     (No.  240.) 

(Supreme  Court  of  Arkansas.     Not.  6,  1916, 
On  Rehearing,  Not.  24,  1916.) 

1.  Loos  AND  LoooiRO  ^=33(11)— Sai.^  of  Tnc- 

BEB— C!0N8TBUC!TI0N   OF  DEED— TIME  FOB  RB- 
MOTAU 

Under  a  timber  deed  proTiding  that  the  buy- 
er should  cut  and  remoTe  the  timber  as  expedi- 
tiously as  possible,  and  that  unless  it  should  be 
all  removed  tvithin  25  years  he  should  pay  the 
taxes  on  the  land  until  the  timber  was  removed 
and  possession  returned,  the  buyer  did  not  have 
25  years  absolutely  in  which  to  cut  and  remove 
the  timber,  but  was  required  to  cut  and  remove 
it  as  expeditiously  as  possible,  and,  in  a  case 
where  the  subsequent  grantees  of  the  seller  rec- 
ognized that  the  buyer  at  the  time  of  their  pur- 
chase had  not  forfeited  his  right  to  cut  and  re- 
move it,  the  most  the  buyer  could  claim  was  that 
he  should  only  be  required  to  remove  the  timber 
as  expeditiously  as  possible  from  that  date. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent.  Dig.  8  9;  Dec.  Dig.  «=»3(11).] 

2.  Loos  AND   Loaonfo  «s»S(15)  —  Tiubeb 
Deed— TncB  fob  Cdttino  and  Reicovai.. 

In  suits  to  cancel  timber  deeds  executed  to 
defendant  by  one  from  whom  plaintiffs  deraigned 
title  by  mesne  conveyances,  finding  of  chancellor 
that  defendant  did  not  cut  and  remove  the  tim- 
ber on  traets  as  expeditiously  as  possible  hM 
not  against  the  preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, C;ent.  Dig.  {  12;  Dec.  Dig.  <S=>3(15).] 

S.  Apfeai.  and  Ebbob  «s»1009(4)— Review— 

FlNDINO  OF  CHANCEIXOB. 

A  finding  of  the  chancellor  not  against  the 
preponderance  of  the  evidence  will  not  be  dis- 
turbed on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3974;  Dec  Dig.  «=>1009(4).] 

4.  Loos  AND  LooGiNO  «=>3(ll)— TniBKB  Deed 
— CnrriNO  and  Removai/— Time. 

The  fact  that  the  buyer  of  standing  timber, 
required  to  cut  and  reinove  it  as  expeditiously  as 
possible,  bought  the  land  for  speculation  and  did 
not  have  any  mill,  did  not  extend  the  time  for 
cutting  and  remoTing  the  timber  until  he  had  a 
market  for  it. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent,  Dig,  {  9;  Dec  Dig.  (8=>3ai)-] 

5.  Contbacts     «=>303(l)—PEBFORMANt»— Ex- 
cuse—Inconvenience. 

Inconvenience  or  the  cost  of  compliance 
therewith  cannot  excuse  a  par^  from  perform- 
ing an  absolute  and  unqualified  undertaking  to 
do  that  which  is  possible  and  lawful 

[Ed.   Note.— For   other  cases,   see   Contracts, 
(3ent.  Dig.  {{  1409,  1420;  Dec  Dig.  (8=>303(1).] 

6.  Reformation  of  Instbitmentb  9=>32 — Tni- 
BEB  Deed — Mistake — Laches. 

Defendant,  purchasing  timber  lands  in  1906, 
used  a  printed  form  of  deed  requiring  him  to  cut 
and  remove  the  timber  as  expeditiously  as  possi- 
ble, and  providing  that  unless  he  removed  it 
within  25  years  he  should  pay  taxes  thereafter 
until  it  was  removed  and  possession  returned. 
There  was  no  proof  of  any  mutual  mistake  in  the 
execution  of  other  similar  timber  deeds,  and  de- 
fendant had  the  copies  of  the  deeds  in  his  posses- 
sion since  that  time  and  until  deeds  containing 
similar  clauses  had  been  construed  adversely  to 
his  contention  as  to  the  timo  allowed  for  cutting 
and  removal.  Held,  that  there  was  such  laches 
in  not  discovering  any  mistakes  in  the  deed,  in 
the  absence  of  any  excuse  for  not  doing  so,  as 


to  make  it  ineqaltable  to  aOow  a  r«fonnati<m 
of  the  deeds. 

[Ed.  Note. — ^For  other  eases,  see  Reformation 
of  Instruments,  Cent  Dig.  SS  119-121;  Dec. 
Dig.  <S=932.] 

On  Rehearing. 

7.  Loas  AND  LoooiNo  ®=>3(7) — Contetahcb 
of  Standing  Timbek— CoNSTBtrcrioN. 
The  rights  of  the  grantee  in  a  conveyance  of 
standing  timber  must  be  tested  by  the  terms  of 
his  deed  from  the  grantor  to  himself,  and  can- 
not gain  any  additional  rights  by  subsequent 
reserrations  of  timber  made  by  the  grantor  when 
he  convoyed  the  land  to  other  parties. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  |  9 ;    Dec  Dig.  <3=»3(7).] 

Appeal  from  Columbia  Chancery  Coart; 
J.  M.  Barker,  (chancellor. 

Separate  suits  by  R.  O.  Beene,  by  T.  D. 
Sanders,  by  E.  C.  Wynne  and  others,  and  by 
Mrs.  M.  A.  Tomlln  and  others,  against  Fred 
Polzin,  to  cancel  and  set  aside  certain  tim- 
ber deeds  executed  to  taim.  Gases  consoli- 
dated for  purpose  of  trial,  and  decree  for  I 
plaintiffs  In  each  case,  and  defendant  ap- 
peals.   Decree  affirmed.  | 

R.  O.  Beene,  Y.  D.  Sanders,  E.  C.  Wynne 
et  al.,  and  Mrs.  M.  A.  Tomlin  et  aL  InsUtnt-  I 
ed  separate  sutts  In  the  chancery  conrt 
against  Fred  Polzin  to  cancel  and  set  aside 
certain  timber  deeds  executed  to  him.  Beene 
and  Sanders  each  deraigned  title  by  mesne 
conveyances  from  T.  S.  M.  Jordan.  The  im- 
mediate deed  to  Beene  was  from  Henry 
Stevens,  and  was  executed  on  January  18, 
1912.  One  of  the  deeds  to  Sanders  was  exe- 
cuted on  the  29th  day  of  March,  1909,  and 
the  other  on  the  19th  day  of  November,  1012. 
On  March  5,  1906,  T.  S.  M.  Jordan  conveyed 
to  Fted  Polzin  all  the  pine  timber  on  ca- 
tain  tracts  of  land  in  C!olmubla  county.  Ark. 
Among  the  lands  described  lii  the  timber 
deed  were  the  Sanders  and  Beene  lands  ab6ve 
referred  to.  The  timber  deed  contained  a 
clause  providing  for  the  removal  of  tbe  tim- 
ber.   It  reads  as  follows: 

"The  party  of  the  second  part  shall  cut  and 
remove  said  timber  as  expeditiously  as  possible, 
and  it  is  agreed  that,  unless  it  sHaU  have  remov- 
ed all  the  same  within  a  period  of  25  years  from 
the  date  hereof,  it  shall  be  responsible  for  and 
pay  to  the  first  party  the  full  amount  of  taxes 
assessed  against  said  lands  after  the  expiration 
of  said  period  of  25  years  from  this  date  until 
such  time  as  said  timber  is  removed  and  said 
possession  returned  to  said  first  party." 

On  the  5th  of  March,  1906,  O.  Wynne,  tbe 
husband  of  Mrs.  E.  C.  Wynne  and  the  father 
of  the  other  plaintiffs  In  the  suit  of  Wynne 
v.  Polzin,  executed  a  deed  to  Polzin  to  a  part 
of  the  timber  on  his  homestead.  It  contained 
the  same  clause  as  copied  above  In  the  tim- 
ber deed  of  Jordan.  The  plalntUfs  In  the 
Tomlln  case  also  executed  a  timber  deed  to 
Polzin  on  March  6,  1906,  and  it  also  contain- 
ed a  like  clause  in  regard  to  the  removal  of 
the  timber.  The  four  cases  were  consolidat- 
ed for  the  purpose  of  trial.  The  chancellor 
found  the  Issues  for  the  plaintiffs  in  each 
case,  and  from  a  decree  entered  in  their  fa- 
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Tor,  the  defendant  prosecntes  this  appeal. 
Other  ftieta  will  be  stated  or  referred  to  In 
the  opinion. 

C.  W.  McKay,  of  Magnolia,  for  appellant 
Geo.  M.  Le  Croy,  of  El  Dorado,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  It  Is  first  contended  by  connsel  for  de- 
fendant that,  If  Polsln  did  not  proceed  as  ex- 
pedltloilsly  as  possible  to  renwve  the  timber 
from  the  Beene  and  Sanders  lands  within 
the  meaning  of  the  deeds,  Beene  and  Sanders 
have  waived  the  forfeiture  of  their  right  to 
enter  upon  the  lands  and  cut  and  remove  the 
timber;  that  Beene  and  Sanders  recognised 
the  right  of  Polzln  to  have  a  reasonable  time 
after  they  purchased  the  land  to  cat  and 
remove  the  timber.  If  this  be  true,  It  does 
not  mean  that  Polzln  would  have  the  balance 
of  the  25  years  after  that  to  cut  and  remove 
the  timber,  bat  that  he  must  cnt  and  remove 
the  timber  as  expeditiously  as  possible  from 
that  time.  In  construing  a  similar  clause  In 
other  timber  deeds  the  court  has  held  that 
It  was  not  .contemplated  that  the  vendee 
should  have  25  years  absolutely  in  which  to 
cat  and  remove  the  timber,  but  that  he  should 
cut  and  remove  the  timber  as  expeditiously 
as  possible,  and  that,  if  it  required  more  than 
25  years  to  do  so,  he  should  pay  the  taxes 
thereafter  assessed  against  the  land.  Louis 
Werner  Sawmill  Co.  v.  Sessoms,  120  Ark. 
105, 179  S.  W.  185,  and  cases  dted.  So  then, 
Beene  and  Sanders  having  recognised  that 
Polzln  had  not  at  the  time  of  their  purchase 
forfeited  his  right  to  cut  and  remove  the 
timber  from  the  land  purchased  by  them,  the 
most  PoIztQ  could  claim  Is  that  he  should 
only  be  required  to  cnt  the  timber  as  ex- 
peditiously as  possible  from  that  date. 

[S-i]  This,  then,  brings  ns  to  the  question 
as  to  whetlier  or  not  PoMn  cut  and  removed 
the  timber  as  expeditiously  as  possible  after 
the  pnrcfaase  of  the  land  by  Beeue  and  San- 
dersb  Beene  purchased  the  land  on  January 
18,  1912.  His  suit  Involved  the  timber  on 
three  40-acre  tracts  of  the  land.  The  pres- 
ent salt  was  instituted  on  the  22d  day  of 
June,  1915.  At  that  time  no  effort  had  been 
made  by  the  defendant  Polzin  towards  cut- 
ting and  removing  the  timber  from  the  land. 
The  timber  was  6%  or  9  miles  from  the  main 
line  of  a  railroad.  There  had  been  other 
timber  In  the  same  neighborhood  cut  and  sold 
in  the  market.  There  was  a  sawmill  situat- 
-ed  In  the  neighborhood.  Beene  said  that  if 
Polzin  had  begun  cutting  the  timber  on  his 
land  and  had  used  as  much  as  one  crosscut 
saw  regularly  he  could  have  removed  the 
timber  in  1  or  1)^  years.  He  has  let  over 
■3  years  elapse,  and  has  not  begun  to  remove 
It  So  we  think  the  finding  of  the  chancellor 
that  Polzin  did  not  cut  and  remove  the  tim- 
ber on  the  Beene  tract  of  land  as  expeditious- 
ly as  possible  Is  not  against  the  preponder- 
ance of  the  evidence,  and  under  our  settled 
roles  of  jmctice  bis  finding  will  not  be  dis- 


turbed on  appeal  Polzln'  daims  that  he 
bought  the  land  for  speculation ;  that  he  did 
not  have  any  mill,  and  for  that  reason  would 
not  be  required  to  cnt  and  remove  the  tim- 
ber untU  he  had  a  market  for  the  timbef 
standing.  We  do  not  agree  with  him  in  that 
contention.  It  is  true  that  in  the  construc- 
tion of  a  similar  clause  In  other  timber  deeds, 
In  determining  whether  or  not  the  vendee 
had  cut  and  removed  the  timber  as  expe- 
ditiously as  possible,  we  have  taken  Into  con- 
sideration the  fact  that  the  vendee  had  a 
sawmill  and  was  cutting  and  removing  the 
timber  as  quickly  as  the  practical  operation 
of  its  mill  would  admit  This  was  but  taking 
into  consideration  the  circumstances  and  con- 
ditions as  they  existed  at  the  time  the  con- 
tract was  made.  We  held  that  it  was  in  the 
contemplation  of  the  parties  that  the  timber 
should  be  removed  by  the  mill  company  in 
the  ordinary  course  of  bnslnees.  Here  Pol- 
zln had  no  mUl,  and  iCdmlts  that  he  bought 
the  land  for  speculation.  It  became  his  duty 
under  the  contract  to  commence  to  cut  and 
remove  the  timber  at  once  and  remove  it  as 
expeditiously  as  passible.  There  Is  no  clause 
in  the  contract  to  indicate  that  he  should  not 
commence  to  cut  the  timber  until  after  he 
found  a  market  for  it 
-  Inconvenience  or  the  cost  of  compliance 
with  the  contract  or  other  like  thing  cannot 
excuse  a  party  from  the  performance  of  an 
absolute  and  unqualified  undertaking  to  do 
that  which  is  possible  and  lawful.  Ingham 
Lumber  Co.  v.  Ingersoll,  98  Ark.  447,  125 
S.  W.  139,  20  Ann.  Oos.  1002,  and  cases  cited. 
What  we  have  just  said  applies  with  equal 
force  to  the  Sanders  land.  It  was  also  lo- 
cated about  five  or  six  miles  from  the  rail- 
road. Other  iMirties  had  been  in  there  some- 
thing like  a  mile  from  this  timber  and  cut 
and  removed  the  timber.  O^ere  was  a  saw- 
mill three  or  four  miles  from  there,  to  which 
the  timber  could  have  been  carried  and  saw- 
ed into  lumber.  There  was  about  fifty  acres 
of  timber  on  the  Sanders  land.  His  land 
Joined  the  land  of  R.  O.  Beene,  ttnA  no  effort 
was  made  by  Poldn  to  cut  and  remove  the 
timbo-  up  to  the  day  the  suit  was  brought. 

Wynne  and  Tomlin  sold  the  timber  on  their 
tiomesteads  to  Polzln  on  March  6,  1906. 
Their  land  was  situated  close  to  the  Sander's 
land,  and  the  testimony  shows  that  this  tim- 
ber could  have  been  easily  removed  before 
the  present  suit  was  Instituted. 

[1]  It  is  next  contended  that  there  was  a 
mntual  mistake  in  the  execution  of  the  tim- 
ber deed,  and  that  Polzln  is  entltied  to  a 
reformation  thereof.  Both  he  and  Jordan, 
from  whom  he  purchased  the  timber  on  the 
Beene  and  Sanders  tracts,  testified  that  it 
was  their  intention  that  he  should  have  26 
years  absolutely  to  cut  and  remove  the 
timber. 

We  do  not  deem  it  necessary  to  decide 
whether  or  not  the  proof  was  sufficient  to 
warrant  a  zefonnatlon.    We  an  «(  tiie  opln- 
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ion  that  Polzln  would  be  barred  of  this  relief 
by  laches. 

Polzln  testified  tbat  be  oame  Soath  to  bny 
timber  lands.  He  evidently  bad  a  prlBted 
form,  for  thl«  same  dause  is  contained  ki 
the  deeds  ta^en  from  Wynne  and  from  Tom- 
lin.  It  is  not  claimed,  or  al  least  it  Is  not 
proved,  tbat  there  was  any  rantnal  mlstafee 
in  the  exeoation  of  the  Wynne  or  Tomlin 
deeds.  Then  it  will  be  taken  that  Polzln  knew 
the  legal  effect  of  the  clause  in  qnestlon  In 
those  deeds.  They  were  executed  on  the  same 
day  as  the  Jordan  deed.  They  were  specially 
prepared  by  Polzln,  and  he  has  had  copies 
of  the  deeds  In  his  possession  ever  since. 
There  seems  to  be  no  good  reason  why  he 
should  desire  a  different  contract  with  Jor- 
dan to  that  which  he  made  with  the  other 
parties  in  regard  to  the  timber.  Of  ooutse, 
be  bad  a  right  to  make  a  different  contract 
with  him,  but  there  Is  nothing  in  the  record 
here  which  would  ezcaae  his  long  delay  in  not 
discovering  the  alleged  mistake.  It  seems 
that  he  held  the  deed  from  the  date  of  its 
execution  until  after  deeds  containing  simi- 
lar clauses  had  been  construed  adversely  to 
his  present  contenticm.  It  was  his  duty  to 
have  examined  the  deeds  within  a  reasonable 
time  and  discovered  any  mistakes  that  were 
in  them.  He  has  shown  no  excuse  for  not 
doing  so.  Therefore  we  are  of  the  opinion 
that  it  would  now  be  inequitable  to  allow  a 
reformation  of  the  deed.  Louis  Werner  Saw- 
mill Ck).  V.  Sessoms,  supra.  - 

From  the  views  we  have  expressed,  it  fol- 
lows that  the  decree  must  be  affirmed. 

On  R^earlng. 

Connsel  for  appellant  earnestly  insists  that 
the  court  erred  in  its  opinion,  especially  as 
to  the  timber  owned  on  the  tracts  of  land  of 
Beene  and  Sanders.  They  base  their  con- 
tention on  the  state  of  the  record  as  follows: 
It  will  be  remembered  that  Jordan  conveyed 
the  timber  on  the  tracts  of  land  now  owned 
by  Beene  and  'Sanders  to  Polzln  on  Mardi  5th, 
1906,  and  that  this  deed  contained  what  is 
commonly  called  the  "expeditious"  dause  in 
regard  to  the  removal  of  the  timber.  On  Oc- 
tober 1,  1903,  Jordan  conveyed  the  land  now 
owned  by  Beene  to  P.  H.  Dean,  reserving  all 
merchantable  ,plne  timber  from  12  inches  up 
for  22  years.  Beene  deralgned  title  to  the 
land  by  mesne  conveyances  from  Dean.  On 
the  6th  day  of  January,  1912,  Henry  Stevens 
executed  a  deed  to  him  to  the  land,  and  re- 
served all  the  timber  which  had  been  con- 
veyed by  the  deed  of  Jordan  to  Polzln,  and 
on  February  22,  1915,  Jordan  conveyed  the 
land  in  question  to  Beene  by  a  quitclaim 
deed. 

[7]  The  rights  of  Polzln  must  be  tested  by 
the  terms  of  the  deed  fi;om  Jordan  to  him- 
self. He  cannot  gain  any  additional  rights 
in  subsequent  reservations  of  timber  made 
by  Jordan  when  he  conveyed  the  land  to 


'Other  parldes.  Henee,  ta  detenntplng  the 
rights  of  PobdQ,  we  need  Pot  consider  the 
reservations  made  in  the  deed  at  Jordan  to 
Dean  or  to  his  grantees.  Beene  acquired  ti- 
tle to  the  land  on  the  6th  day  of  January, 
1912,  and,  if  Polzln  owned  the  timber,  it  was 
his  duty  to  have  removed  it  as  expeditiously 
as  possible  from  tbat  date.  ^Hie  testimony 
shows  tOiat  he  did  not  do  so.  According  to 
the  testimony  of  Beene,  the  timber  could 
liave  been  removed  in  1^  years.  Beene  tes- 
tifled  that  Polzln  made  no  effort  whatever  to 
remove  the  timber  from  the  land.  If  it  be 
assuned  that  Beene  did  not  aoqidre  title  to 
the  timber  by  the  deed  from  Stevens  to  him- 
self, still  he  did  acquire  it  by  the  quitclaim 
deed  from  Jordan  on  February  22,  1915,  and 
this  was  before  he  instituted  this  suit 
Hence  he  had  title  to  the  timber  as  well  as 
the  land  when  he  instituted  the  action,  and, 
Polzln  having  failed  to  cut  and  remove  tbe 
timber  from  the  land  wlttdn  the  time  provid- 
ed by  the  terms  of  his  deed,  the  court  below 
properly  granted  appellees  the  relief  prayed 
for. 

What  we  have  said  with  regard  to  the 
Beene  tract  applies  with  equal  force  to  the 
Sanders  tract,  for  the  record  is  the  same  in 
all  essential  respects  in  regard  to  It  We  ad- 
here to  what  we  said  in  our  original  opinion 
on  the  question  of  laches  barring  Polzln  of 
any  relief  by  way  of  reformation  of  the  deed 
from  Jordan  to  him,  and  do  not  deem  it  nec- 
essary to  add  anything  to  what  we  have  al- 
ready said  on  that  subject. 

Olie  motion  for  a  rehearing  will  be  denied. 


60DFRBT  et  aL  V.  BBADLBT  LUtfBEB  GO. 

etaL    (No.  254.) 
(Supreme  Court  «f  Arkansas.    Nor.  X8,  IMA) 

1.  Descent  and  .Dibtbibution  «s>117—  Aih 

vanoeickntb— bvidenox. 
The  mere  fact  that  in  his  will  testator  made 
no  reference  to  a  gift  of  certain  lands  claimed 
by  one  heir  to  have  been  given  him,  is  not  c(m- 
oluaive  against  such  alleged  gift 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  t  428;  Dec  Dig.  «=> 
117.] 

2.  DlSSCKNT  AND  DlSTBIBUTION    ^368  —  FAM- 

JXT  Settlements — Long  Acquiebcence. 
It  is  inequitable  to  disturb  a  family  settle- 
ment by  which  the  ancestor  parceled  oat  lands 
and  moneys  to  his  heirs  in  an  attempt  to  equal- 
ize their  shares,  which  has  been  long  acquiesced 
in. 

[Ed.  Note.— For  otlier  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §§  152,  206,  207,  214; 
Dec.  Dig.  i8=»«S.] 

Appeal  from  Bradley  Chancery  Coort;  Z. 
T.  Wood,  (Siancellor. 

Suit  by  Mrs.  Genie  Gtodfrey  and  others 
against  the  Bradley  Dumber  Company  and 
others.  Decree  for  defendants,  and  plaintifls 
appeal.    Affirmed. 

J.  R.  Wilson,  of  Balnbrldge,  for  appellants. 
D.  A.  Bradham,  of  Warren,  for  appellees. 
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8MXIH,  X  A]»>dlaiite  filed  tbls  gait  De- 
cember 14,  1914,  to  cancel  a  tax  deed  made 
by  tbe  derti:  of  Bradley  county  to  Mrs.  Katie 
Tork,  and  to  cancel  a  timber  deed  from  her 
to  tbe  Bradley  Lnmber  Company,  and  to 
cancel  a  deed  from  L.  B.  York,  to  tbe  said 
Katie  York,  who  was  bis  wife,  as  donds  up- 
on tbe  title  to  an  undivided  three-fourtbs  in- 
terest in  tbe  lands  tberein  described,  and 
tbere  mm  a  prayer  for  tbe  partition  of  tbe 
lands. 

Appellants  and  L.  "E.  Tork  are  tbe  beirs 
at  law  of  N.  B.  Xork,  deceased,  who  bad  ob- 
tained a  patent  to  tbe  lands  in  controversy 
from  tbe  United  States.  No  attempt  is  made 
to  defend  the  tax  sale  to  Mrs.  York,  which 
Is  not  considered  to  have  been  void.  It  is 
said  that  she  has  tJie  title  to  the  land  under 
a  deed  from  her  husband,  L.  EL  York,  and 
that  he  took  tbe  title  to  tbe  land  through 
tbe  terms  of  an  agreement  whereby  N.  B. 
York  had  divided  certain  of  his  lands  among 
Ills  heirs.  Tbe  existence  and  validity  of 
this  agreement  preseats  the  coatrolUng  ques- 
tion in  tbe  case. 

The  court  below  found  there  was  such  an 
agreement  and  entered  a  decree  accordingly 
enforcing  it  And  we  think  the  finding  to 
this  efFect  is  not  clearly  against  the  prepon- 
derance of  the  evidence.  The  evidence  is 
sharply  conflicting  and  develops  the  existence 
of  considerable  feeling  between  tbe  litigants 
as  evidenced  by  the  number  and  character  of 
tbe  lawsuits  which  have  arisen  over  the  dis- 
tribution and  division  of  the  property  of 
tbe  common  ancestor. 

Appellee  U  B.  York  testified  that  bis  fa- 
ther distributed  certain  portions  of  his  es- 
tate among  his  heirs,  giving  eiacb  of  them 
certain  tracts  of  land,  and  that  the  land  in 
controversy  was  given  tiim  to  equalize  his 
share  with  that  of  the  other  children,  and 
when  this  was  done  his  father  was  of  opin- 
ion tliat  the  land  given  his  daughter  Mrs. 
Godfrey  was  not  of  equal  value  to  that  given 
the  other  children,  and  this  difference  was 
equalized  by  giving  Mrs.  Godfrey  $200  in 
money  at  the  time.  The  court  below  accept- 
ed this  view  of  the  evidence  and  decreed 
according^;  but  it  is  now  urged  that  this 
finding  is  contrary  to  tbe  clear  preponderance 
of  the  evidence. 

[1]  After  making  this  allied  gift  N.  B. 
York  made  two  wills  which  later  became  the 
subject-matter  of  litigation  between  the 
heirs  and  devisees,  and  it  is  urged  that  inas- 
much as  neither  will  disposed  of  this  land 
nor  referred  to  the  gift  of  it  to  Ii.  B.  York, 
no  such  gift  was  made.  It  is  argued  that 
there  would  have  been  a  reference  to  tbe 
gift  in  tbe  vrlU  had  sadh  gift  been  made. 
This  circumstance  was,  no  doubt,  considered 
by  tbe  diancellor;  but  we  do  not  regard  it 
as  conclusive.  It  may  have  been  that  no 
referoice  was  made  to  this  land  because  the 
testator  did  not  regard  It  as  then  being  a 


portion  of  bla  estate,  aixd  that  consequently 
It  was  not  tbe  subject  of  bis  further  disposi- 
tion. 

£i.  B.  Tork  commenced  paying  taxes  on  this 
land  at  the  time  of  the  alleged  gift  of  it  to 
him  t^  ids  father  in  1899,  and  has  since 
continuously  paid  tbe  taxes  in  his  own  name, 
and  notwithstanding  the  fact  that  there  has 
been  much  litigation  over  tbe  partition  and 
distribution  of  this  estate  in  wlilcb,  no  doubt, 
fl»e  respective  portions  which  each  of  the 
heirs  claimed  was  taken  into  account,  yet 
tbe  land  in  question  never  became  a  part  of 
the  subject-matter  of  any  of  this  litigation 
now  finally  terminated. 

[2]  This  agreement  between  N.  B.  York 
and  his  children  was  in  tbe  nature  of  a  fam- 
ily settlement  which  has  long  been  acquiesced 
in,  and  we  agree  with  tbe  chancellor  that 
it  would  now  be  Inequitable  to  disturb  It. 
In  the  case  of  Martin  v.  Martin,  98  Ark.  104, 
135  S.  W.  353,  it  was  said: 

"TliiB  was  in  effect  a  family  settlement  of 
the  interests  of  these  members  of  the  family 
in  these  two  remaining  tracts  of  land  which 
came  from  these  two  estates  of  the  family. 
Courts  of  equity  have  uniformly  upheld  and 
sustained  family  arrangements  in  reference  to 
property  where  no  fraud  or  imposition  was 
practiced.  The  motive  in  such  cases  is  to  pre- 
serve the  peace  and  harmony  of  families.  The 
consideration  of  the  transaction  and  the  strict 
legal  rights  of  the  parties  are  not  closely  scru- 
tinized in  such  settlements,  but  equity  is  anx- 
ious to  encourage  and  enforce  them.  As  is 
said  in  the  cose  of  Pate  v.  Johnson,  15  Ark. 
275:  'Amicable  and  family  settlements  are  to 
be  encouraged,  and  when  fairly  made  *  *  • 
strong  reasons  must  exist  to  warrant  inter- 
ference on  the  part  of  a  court  of  equity.'  " 

We  tblnk  this  record  presents  a  proper 
Instance  for  the  application  of  that  docU-ine. 
See,  also,  Mooney  v.  Bowland,  64  Ark.  19, 
40  S.  W.  259;  La  Cotts  v.  Quertermous,  84 
Ark.  610,  107  S.  W;  167;  Pate  v.  Johnson,  15 
Ark.  275;  Glers  v.  Hudson,  102  Ark.  232, 
143  S.  W.  616;  Felton  v.  Brown,  102  Ark. 
658,  145  S.  W.  552. 

The  decree  of  tbe  court  below  is  therefore 
afilrmed. 


BAIBD  V.  BRAT,  Chief  of  Pollee.    (No.  207.) 
<Supreme  Court  of  Arkansas.     Oct  23,  1916.) 

1.  Habeas  Cobpus  «s>8S(1)  —  Scofk  or  Ir- 
QmsY— Stttpiciincy  of  Evidence. 

In  habeas  corpus  proceedings  to  inquire  mto 
At  legality  of  petitioner's  imprisonment  for  vio- 
lating an  ordinance,  it  is  conclusively  presumed 
that  there  was  eviaence  sufScient  to  sustain  a 
finding  as  to  bis  violation  of  the  ordinance. 

[EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {{  77,  78;  Dec.  Dig.  <S=>85(1).] 

2.  MUHIOITAL  COBFORATIOIfS  «=»611  —  ObDI- 
KAKCB— BsQTJIiAtlHO  DbttXXXBS— "DBUli"— 
"SOUiOIT." 

Xlndw  Kirby'a  Dig.  |  6438,  delegating  the 
power  to  municipal  corporations  to  regulate 
drumming  if  persona  who  arrive  on  trains,  or 
otherwise,  for  hotels,  boarding  houses,  etc,  pro- 
vided that  any  bona  fide  proprietor  of  any  hotel 
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«r  boarding  bonae  may  solicit  patronage  to  bis 
hotel  or  boarding  house  without  being  reqnlred 
to  wear  a  badge  or  jpay  license  therefor,  a  mu- 
nicipality was  authorized  to  enact  an  ordinance, 
forbidding  "any  owner  or  proprietor  of  any  hotel, 
rooming  house,"  etc.,  "to  drum  or  solicit  for  Ms 
or  her  hotel,"  etc.,  "at  any  place  on  the  streets" 
of  the  city  except  "within  50  feet  of  his  or  her 
hotel,"  etc.,  and  defining  the  words  "drum"  and 
"solicit"  "to  mean  any  word,  deed,  or  act  or  acta, 
whereby  such  person  shall  endeavor  to  persuade 
"any  stranger  or  person  who  does  not  reside"  in 
the  city,  to  patronize  any  hotel,  etc.,  since  the 
exception  in  the  statute  in  favor  of  the  owner  or 
proprietor  merely  forbids  any  requirement  that 
he  shall  obtain  a  license  or  wear  a  badge,  and 
the  ordinance  is  a  valid  exercise  of  the  power 
conferred  of  regulating  the  soliciting  of  persona 
arriving  on  trains. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1344-1349;  Dec. 
Dig.  <8=>611. 

For  other  definitions,  see  Words  and  Phrases, 
Mrst  and  Second  Series,  SoUeit] 

Kirby,  J.,  dissenting. 

Certiorari  to  Circuit  Court,  Garland  Coun- 
ty; Scott  Wood,  Judge. 

Habeas  corpus  by  Dick  Balrd  against 
George  Bray,  Chief  of  Police.  Judgment  for 
respondent,  and  petitioner  brings  oertlorarL 
Affirmed. 

Jas.  B.  Hogue,  ot  Hot  Springs,  for  appel- 
lant A.  J.  Murphy,  ot  Hot  Springs,  for  ap- 
pelleew 

McGULLOCH,  0.  J.  The  petitioner,  Dick 
Balrd,  was  arrested  for  violation  of  an  ordi- 
nance of  the  dty  of  Hot  Springs,  regulating 
drumming  by  proprietors  of  hotels,  rooming 
bouses,  etc.  A  fine  was  imposed  by  a  Judg- 
ment of  the  police  court,  and  petitioner  ol>- 
talned  from  the  Judge  of  the  circuit  court 
a  writ  of  habeas  corpus  to  inquire  Into  the 
legality  of  bis  imprisonment  under  the  Judg- 
ment of  conviction.  The  case  was  heard  by 
the  circuit  Judge  on  the  return  of  the  writ, 
and  an  order  was  made,  remanding  the  peti- 
tioner to  the  custody  of  the  chief  of  police. 
The  Judgment  is  brought  here,  on  certiorari, 
for  review. 

[1]  An  attack  is  made  on  the  validity  of 
the  ordinance,  and  that  is  the  only  question 
that  we  can  consider,  for  we  must  Indulge  the 
presumption  In  this  proceeding  that  there 
was  evidence  sufficient  to  sustain  a  finding 
as  to  a  violation  of  the  ordinance  in  ques- 
tion.   The  ordinance  reads  as  follows: 

"Section  1.  That  hereafter  it  shall  be  nn- 
lawful  for  any  owner  or  proprietor  of  any  ho- 
tel, rooming  house,  boarding  house,  furnished 
apartment,  or  furnished  cottage,  to  drum  or 
solicit  for  ids  or  her  hotel,  rooming  house, 
boarding  house,  furnished  apartment  or  fur- 
nished cottage  on  the  streets  of  the  dty  of  Hot 
Springs,  Arkansas,  or  in  other  pnldic  places 
except  as  hereinafter  provided. 

"Sec.  2.  It  shall  be  lawful  for  any  one  owner 
of  a  hotel,  rooming  house,  boarding  house,  fur- 
nished apartment  or  furnished  cottage  to  dram 
or  solicit  for  his  or  her  liotel,  rooming  house, 
boarding  house,  furnished  cottage  or  furnished 
apartment  at  any  place  on  the  streets  of  the 
said  city  of  Hot  Springs,  Arkansas,  within  fifty 
feet  of  his  or  hex  hotel,  rooming  house,  i>oazd- 


Ing  house,  furnished  apartment  or  famished 
cottage. 

"Sec.  3.  Any  soliciting  or  drumming  as  afore- 
said at  any  place  outside  the  fifty  feet  as  afore- 
said shall  constitute  a  misdemeanor  and  any 
person  convicted  thereunder  shall  be  fined  in 
any  sum  not  less  than  ten  dollars,  nor  more 
than  twenty-five  dollars. 

"Sec.  4.  The  word  to  'drum'  or  to  'solidt'  as 
used  in  this  ordinance  shall  be  construed  to 
mean  any  word,  deed,  or  act  or  acts,  whereby 
such  persons  shall  endeavor  to  persuade,  in- 
duce, influence,  or  prevail  upon  any  stranger  or 
person  who  does  not  reside  in  this  dty  to  pat- 
ronize any  hotel,  rooming  house,  lodging 
house  or  furnished  apartment  in  this  dty  or  to 
visit  any  such  hotel,  rooming  house,  lodgins 
house  or  furnished  apartment  with  a  view  of 
patronizing  or  stopping  at  same." 

The  authority  of  the  dty  of  Hot  Springs 
to  pass  the  ordinance  In  question  must  be 
found,  if  at  all,  within  the  scope  of  the 
legislative  delegation  of  power  to  municipal 
corporations — 

"to  regulate  drumming  or  solldting  persons 
who  arrive  on  trains,  or  otherwise,  for  hotels, 
boarding  houses,  bath  houses  or  doctors;  to  li- 
cense such  drummers,  and  to  provide  that  each 
drummer  shall  wear  a  badge  plainly  exposed 
to  view,  sho?ring  for  whom  and  for  what  he  is 
drumming;  or  soliciting  patronage,  and  to  pun- 
ish by  fines  any  violation  of  tiiis  provision; 
provided,  that  any  l>ona  fide  owner  or  propri- 
etor of  any  hotd  or  boarding  house  may  soUdt 
patronage  to  his  hotel  or  boarding  house,  with- 
out being  required  to  wear  a  badge  or  pay  li- 
cense therefor."    Kirby's  Digest  §  5438. 

It  will  be  observed  that  the  ordinance  un- 
der consideration  Is  directed  at  the  owners 
or  proprietors  themselves.  Whether  or  not 
it  also  includes  hired  drummers,  we  need  not 
stop  to  inquire.  We  assume,  however,  that 
there  is  another  ordinance  of  the  dty  regu- 
lating mere  drummers,  that  is  to  say,  thoae 
who  are  not  owners  or  proprietors,  but  who 
act  as  drummers  or  solidtors  for  the  owners, 
and  regulating  them  and  requiring  them  to 
procure  license  and  wear  a  Iwdge. 

[2]  It  Is  contended  that  the  dty  had  no 
authority  under  the  statute  to  regulate  drum- 
ming or  soliciting  by  the  owner  or  proprietor 
ot  a  hotel  or  boarding  house,  etc.  The  ded- 
si(Mi  of  this  court  In  Taylor  v.  Moore,  99 
Ark.  412,  138  S.  W.  634,  seems  to  be  against 
that  contention,  for  the  ordinance  there  was 
directed  at  proprietors  of  hotels,  and  we 
held  that  It  was  a  valid  ordinance.  It  will 
be  observed  that  the  statute  confers  the  pow- 
er generally  to  regulate  drumming  for  ho- 
tels, bath  houses,  and  doctors,  and  then  fol- 
lows the  authority  to  license  such  drummers 
and  to  require  each  of  them  to  wear  a  badge. 
The  proviso  which  then  follows  in  tbs  stat- 
ute is  that  the  owner  or  proprietor  of  any 
hotel  or  boarding  house  may  solidt  patron- 
age to  his  hotel  without  bdog  required  to 
Wear  a  l>adge  oc  pay  ^  license.  The  excep- 
tion In  the  statute  In  favor  of  the  owner  or 
proprietor  does  not  reach  to  the  power  of 
regulation,  but  merely  fort>lds  any  require- 
ment that  be  shall  obtain  a  license  or  wear 
a  badge. 

Xbe  lawnutken  wideotly  intended  to  coo- 
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Set  ifpon  municipalities  tbe  power  to  regulate 
Bollclting  i>atronage  for  hotels  and  boarding 
honseg  even  by  the  proprietors  themselres, 
but  that  In  addltlcm  to  that,  those  who  are 
not  owners  may  be  required  to  obtain  a  li- 
cense and  wear  a  badge.  It  was  thought  un- 
wise or  unnecessary  to  impose  that  burden 
upon  owners  themselTes,  but  the  Legislature 
intended  to  confer  a  power  to  regulate  in 
other  respects.  We  are  of  the  opinion  that 
tbe  ordinance  in  question  falls  clearly  within 
the  scope  of  the  authority  conferred  by  the 
Legislature,  and  that  it  is  not  an  unreason- 
able ezerdse  of  the  power  conferred.  The 
activities  of  the  owners  of  hotels  in  soliciting 
for  their  business  is,  indeed,  restricted  with- 
in very  narrow  bounds  under  this  ordinance, 
but  it  must  be  remembered  that  the  ordi< 
nance  only  undertakes  to  regulate  soliciting 
<»  tbe  streets  or  in  any  public  places  of  the 
city,  and  tbe  owner  is  not  allowed  to  solicit 
in  those  places  except  within  60  feet  of  his 
own  hotel  or  boarding  house. 

We  decided  In  WUliams  v.  State,  85  Ark. 
464.  108  S.  W.  838,  26  L.  B.  A.  (S.  S.)  482, 
122  Am.  St  Bep.  47,  that  it  was  a  proper 
matter  of  police  regulation  to  prohibit  drum- 
ming on  the  trains,  for  the  reason  that  those 
places  ocmstltnted  public  ways,  and  it  was 
within  the  power  of  the  Legislature  to  pro- 
tect txavelerB  fron^  the  importunities  of 
drummera  Tbe  decision  of  this  court,  con- 
struing that  statute  and  upholding  it,  was 
affirmed  by  the  Supreme  Court  of  the  United 
States,  217  U.  S.  79,  80  Sup.  Ot  493,  64  L. 
Ed.  673, 18  Ann.  Cas.  866.  For  the  same  rea- 
son we  ought  to  uphold  the  power  of  the 
Legislature  to  protect  travelers  cm  the  streets 
and  In  other  public  places  from  such  annoy- 
ances. If  tbe  Legislature  possesses  such 
power  itself,  it  may  delegate  It  to  the  mu- 
nldpallties,  and  we  think  it  has  done  so  in 
this  instance. 

The  statutory  authority  to  regulate  is  con- 
fined to  drumming  or  soliciting  "i)ersons  who 
arrive  on  trains  or  otherwise,"  and  in  Taylor 
v.  Moore,  supra,  we  said  that  it  was  not  in- 
tended to  regulate  drumming  or  soliciting 
generally  for  hotels.  We  construed  tbe  ordi- 
nance then  under  consideration  to  apply  only 
to  those  arriving  on  trains,  and  the  ordinance 
now  before  us  may  be  so  interpreted.  We 
think,  however,  on  further  consideration, 
that  tbe  language  Just  referred  to  was  un- 
necessary to  the  decision,  and  perhaps  went 
beyond  what  we  ought  to  have  said  concern- 
ing tbe  power  of  regulation  under  this  stat- 
ut&  While  it  was  the  clearly  expressed  pur- 
pose of  the  Legislature  to  confer  authority 
to  regulate  only  tbe  business  of  soliciting 
"persons  who  arrive  on  trains  or  otherwise," 
yet  it  niust  he  implied  that  tbe  munidlpaUty, 
may  do  whatever  is  necessary  in  orSet  to 
carry  out  that,  purpose.  There  mi^t  be 
found  no  other  'way  to  prevent  evasions  of 


the  )&■»,  and  we  are  therefore  of  tbe  opinion 
that  an  ordinance  prohibiting  the  owners  or 
proprietors  from  soliciting  upon  tbe  streets, 
is  a  valid  exercise  of  the  power,  for  it  does, 
in  ftict,  prevent  evasions  of  the  regulation, 
and  obviates  the  necessity  of  proving  in 
every  instance  that  the  particular  person  * 
solicited  is  a  new  arrival.  The  power  to 
prevent  evasions  of  authority  expressly  con- 
ferred must  be  implied.  State  v.  Brewer,  114 
Ark.  149,  169  S.  W.  804;  New  York  ex  rel. 
SllB  V.  Hesterberg,  211  U.  S.  81,  29  Sup.  Ct 
10,  68  L.  Ed.  76. 

Our  conclusion  is  therefore  that  the  ordi- 
nance in  question  is  valid,  and  that  the  Judg- 
ment of  the  circuit  judge  in  refusing  to  re-   . 
lease  the  petitioner  on  tbe  bearing  of  the 
habeas  corpus  was  correct. 

Affirmed* 

KIBBY,  J.,  dissents. 


McDOUGALD  v.  CHILDS.    (Na  253.) 

(Supreme  Court  of  Arkansas.    Nov.  18,  1916.) 

PtTBLio  Lands  ®=>126— Patertino  roB  An- 
other —  Defkatinq  Trrut  of  Gbantee  — 
STAiuni. 
Where  it  was  agreed  that  a  party  aboald 
homestead  land,  and,  after  the  patent  had  been 
secured,  defendant  should  be  given  a  deed  there- 
to, pursuant  to  which  agreement  defendant  ad- 
vanced money  to  eover  the  expense  of  the  patent, 
neither  the  party  who  homeeteaded  tbe  land  nor 
his  vendee  could  defeat  tbe  title  of  defendant 
in  possession,  who  was  not  seeking  affirmative 
relief,  by  showing  that  title  was  acquired  by 
a  fraud  on  the  federal  government  Id  obtaining 
the  patent,  under  Bev.  St  U.  S.  t  2289  (U.  S. 
Comp.  St  1913,  S  4630),  providing  that  a  home- 
stead entryman  must  swear  that  his  application 
is  made  honestly  and  in  good  faith,  and  not  for 
the  benefit  <rf  any  other  person,  etc,  since,  if 
tliere  was  a  fraud,  the  party  patenting  the  land 
was  a  party  to  it  and  a  beneficiary  of  it 

[£>d.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  J  342;    Dec.  Dig.  <S=»126.] 

Appeal  from  Bradley  Chancery  Court;  Z. 
T,  Wood,  Chancellor. 

Action  by  H.  D.  McDougald  against  Jack 
Ctillds,  wherein  Maurice  Moman  was  made 
a  party.  From  a  decree  for  Childs,  McDou- 
gald appeals.    Decree  affirmed. 

B.  L.  Herring,  of  Warren,  for  appellant 
3.  B.  WUsoD,  of  Bainbridge,  for  appellee. 

SMITH,  J.  This  action,  was  brought  by 
appellant  as  tbe  vendee  of  the  patentee  of  tdie 
80  acres  of  land  in  controversy  to  recover 
that  land,  and  tbe  Issues  in  the  case  grow 
out  of  tbe  allegations  of  the  answer.  It  was 
aUeged  in  the  answer  that  tbe  quarter  sec- 
tion of  which  tbe  80  acres  in  controversy 
was  a  part  was  patented  by  the  United  States 
to  Maurice  Moman  March  25,  189Q,  and  Im- 
mediately thereafter,  for  a  valuable  consider- 
ation, Moman  agreed  to  convey  the  disputed 
land  to  appellee,  who  was  the  defendant  be- 


«=37ar  ot^  esMS  FM,iH9^*,tQp(e  ai)$  tUB)i;-^)91^9i(  i/t  »V  KtrzV}mV»nA  Dl«$*t*  a«d.Ia4i«sa»  _, 

Digitized  by  ^OOQIC 


660 


189  SOUTHWESTEKN  REPORTER 


(Ark. 


low,  and  pat  blm  In  tbe  actual  possession  of 
tbe  land,  and  that  appellee  has  since  been  in 
the  open,  contlnnous,  and  adverse  possession 
of  said  lands,  and  has  paid  all  taxes  due 
thereon  from  1895  to  date,  and  that  Moman 
executed  his  deed  to  McDougald  without  con- 
'  sideratlon  and  with  the  intention  of  defraud- 
ing appellee  by  conveying  to  a  third  party. 

There  was  a  motion  that  Moman  be  made 
a  party,  and  this  action  was  taken,  and  there 
was  a  prayer  that  Moman  be  required  to 
make  appellee  a  deed,  and  for  general  relief, 
and  the  cause  was  transferred  to  the  chan- 
cery court,  where,  upon  final  hearing,  the 
court  canceled  tbe  deed  from  Moman  to  Mc- 
Dougald, and  quieted  and  confirmed  the  title 
of  appellee  as  against  any  claim  of  either 
Moman  or  McDougald. 

The  evidence  is  sharply  conflicting;  but  we 
think  the  finding  in  appellee's  favor  upon  the 
controlling  questions  of  fact  cannot  be  said 
to  be  clearly  against  the  preponderance  of 
tbe  evidence. 

Appellee  and  Momau's  father  procured  a 
deed  to  this  land  from  a  Mr.  Belin,  but  as- 
certained that  no  title  was  thus  acquired, 
Whereupon  it  was  agreed  that  Moman,  Jr., 
should  homestead  the  land,  and  that  after 
the  patent  had  been  secured  appellee  should 
be  given  a  deed  to  the  land  in  controversy. 
Pursuant  to  this  agreement  appellee  ad- 
vanced the  money  to  cover  the  expenses  in- 
curred in  securing  the  patent. 

Appellee  had  extended  Ms  fence  from  time 
to  time,  and,  while  he  had  possession  of  a 
large  part  of  the  land  for  more  than  seven 
years,  there  was  a  small  part  which  he  had 
never  inclosed,  and  a  somewhat  larger  por- 
tion which  had  not  been  inclosed  for  the 
full  period  of  seven  years;  but  the  parties 
agreed  upon  a  lane  as  constituting  the  divid- 
ing line  between  the  portions  of  the  land 
respectively  claimed  by  them. 

It  was  shown  that  during  all  this  time  ap- 
pellee paid  the  taxes  on  the  land  in  his  own 
name  and  cleared  and  improved  it ;  but  it  is 
said  that  this  was  done  in  consideration  of 
the  permissive  possession  under  which  it  was 
held.  But,  as  we  have  said,  we  think  the 
evidence  sustains  the  finding  that  this  pos- 
session was  not  permissive,  but  was  adverse. 

The  real  question  in  the  case  la  whether 
such  an  agreemmt  is  binding  and  enforceable 
if  it  was  made.  Appellant  points  out  that 
the  homestead  entryman,  among  other  things, 
must  swear  that: 

"This  application  li  honestiy  and  in  good 
faiUi  made  for  the  purpose  of  actual  Bettlement 
and  cultivation  and  not  for  the  benefit  of  any 
other  person,  persons,  or  corporation.  •  •  • 
That  I  am  not  acting  as  agent  of  any  person, 
corporation,  or  syndicate  in  making  this  entry, 
nor  in  collusion  with  any  person,  corporation, 
or  syndicate  to  give  them  the  benefit  of  the 
land  enter^,  or  any  part  thereof,  or  the  tim- 
ber thereon;  that  I  do  not  applv  to  eater  the 
same  for  the  purpose  of  speculation,  but  la 
good  faith  to  obtain  a  home  for  myself,  and 
that  I  have  not  directiy  or  indirectly  made,  and 


will  not  make,  any  agreement  or  eontract  in 
any  way  or  manner,  with  any  person  or  per- 
sons, cori>oration  or  syndicate  whatsoever,  by 
which  the  title  which  I  may  acquire  from  the 
government  of  the  United  States  will  inure  in 
whole  or  in  part  to  the  benefit  of  any  person 
except  myself."  Section  2289,  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  SC 
1913,  {  4630). 

And  upon  the  authority  of  the  case  of 
Warren  v.  Van  Brunt,  19  Wall.  646,  22  I* 
Ed.  219,  it  is  said  that  Moman  could  not 
have  made  a  valid  entry  of  the  land  except 
for  his  own  use,  and  any  agreement  whereby 
another  person  should  have  an  interest  in  tbe 
land  is  void  and  cannot  be  enforced  in  a 
court  of  equity. 

Appellee,  however,  la  not  seeking  afiSmw 
ttve  relief.  He  says  he  has  the  possession 
and  the  right  to  tbe  possession  under  his 
agreement  with  Moman.  It  does  not  appear 
that  any  intention  existed  upon  the  part  of 
either  appeUee  or  Moman  to  practice  a  fraud 
upon  the  government  in  procuring  tbe  patent. 
The  law  concerning  the  issuance  of  tbe  pat- 
ent was  complied  with,  and,  although  more 
than  26  years  have  expired  since  its  issuance, 
the  government  has  not  complained  that  any 
fraud  was  practiced- in  its  procurement.  If 
there  was  a  fraud,  Moman  was  a  party  to 
it  and  a  beneficiary  of  It,  and  be  cannot  in 
this  proceeding  be  permitted  to  defeat  his 
own  contract  where  a  recovery  must  be  had 
by  him,  or  his  vendee,  i4>on  the  strength  of 
their  titie  by  showing  that  this  title  was  ac- 
quired by  a  fraud  practiced  upon  tbe  gov- 
emment  in  obtaining  the  patent  Scott  v. 
Lockey  (C.  O.)  60  Fed.  34 ;  Johnson  v.  Towa- 
ley,  13  Wall.  72,  20  L.  Ed.  485 ;  32  Cyc  1060; 
Boyd  y.  Mammoth  Spring  Improvement  Co., 
137  Mo.  482,  88  a  W.  964;  Barlow  v.  Bar- 
low, 47  E^an.  689,  28  Pac  607. 

We  think  tbe  equity  of  tbe  case  Is  with 
appellee,  and,  as  the  finding  of  the  chancel- 
lor Is  not  clearly  against  the  preponderance 
of  tbe  evidence,  the  decree  will  be  affirmed. 


FREEZB  et  ti.  V.  IMPROVEMENT  DI8X. 

NO.  16  OF  CITX  OP  JONBSBORO 

et  aL    (No.  246.) 

(Supreme  Court  of  Arkansaa.    Nov.  13,  1916.) 

1.    MtJNIOIFAI.      CoSFOBATIOIfS      «S>450(4)      — 

Stbest  Iufbovkkbiits — Imfbovemxnt  Dm- 

TBICT. 

The  organization  of  an  improvement  district 
was  not  open  to  the  objection  that  the  bound- 
ary lines  were  insufficiently  set  forth  to  consti- 
tute a  definite  description,  so  aa  to  indicate  the 
precise  territorial  limits  thereof,  where  the  de- 
scription began  with  a  poiat  "in  the  center"  ol 
a  certain  quarter  section,  notwithstanding  the 
d^m  that  the  quarter  section  was  not  an  exact 
square  according  to  the  government  surveys,  but 
a  fractional  quarter  section,  siaee  the  meaning 
of  the  word  "center"  oould  be  arrived  at  by  con- 
struction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  i  1074;  Dec  Dig.  «=» 
450(4).] 
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2.  Municipal    Gobpobaiions    «=3460(4)    — 

StbEXT  IlIPBOVEliSNTB  — IUPBOVSHBNT   DxB- 

tkict^-Okganization. 
The  organization  of  an  improTement  district 
was  not  open  to  the  objection  that  the  descrip- 
tion of  the  territory  included  was  Indefinite,  be- 
cause it  designated  one  of  the  lines  as  running 
along  the  north  boundary  of  a  right  of  way  of 
a  certain  railroad,  without  designating  the  line 
more  particularly  by  metes  and  bounds  or  other- 
wise, since  what  constituted  the  north  boundary 
line  of  the  right  of  way  could  be  proved. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Oorpontiana,  Cent  Dig.  {  1074;  Dec.  Dig.  «=:> 
45014^.] 

8.  MumoiPAL,  C0BPOBATI0N8  «s>430— Pbopeb- 

TT   "ADJOmiNO"   IHB  LOCAUTT  TO   BX  AjN 
FECTED. 

Under  Const,  art  19,  {  27,  authorizing  the 
assessment  of  real  property,  for  local  improve- 
ments  in  cities  and  towns,  "based  upon  the  con- 
sent of  the  majority  In  value  of  the  property 
holders  owning  property  adjoining  the  locality  to 
be  affected,"  property  "adjoining"  the  locality 
to  be  affected  is  any  property  adjoining  or  near 
the  improvement  which  is  physically  affected,  or 
the  value  of  which  is  commercially  affected,  di- 
rectly by  the  improvement  to  a  degree  in  excess 
of  the  property  in  the  city  generally,  notwith- 
standing there  is  no  physical  connection  between 
the  included  property  and  the  improvement,  and 
although  the  actual  benefit  in  excess  of  the  gen- 
eral benefit  to  property  in  the  community  be  very 
slight 

[Ed.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1040 ;  Dec.  Dig.  <&=> 
430. 

For  other  deflnitiona,  see  W«tda  aad  Ptaraaea, 
First  and  Second  Series,  Adjoining.] 

4.  Municipal  Cobpobationb  «s»460(4)  —  Iv- 
PBovxuBNT  D1BTBICT8  —  Action   op  Crrr 

COUNCU.   —   OONOlUBlVKKKflS    —    "ADJOIN- 
ING." 

Action  of  city  council  In  including  property 
in  an  improvement  district  is  conclusive  of  the 
fact  that  it  is  "adjoining"  the  locality  to  be 
affected,  within  the  meaning  of  such  constitu- 
tional provision,  except  when  attacked  for  fraud 
or  demonstrable  mistake,  since  the  statute  pro- 
vides a  method  of  direct  attack  upon  the  action 
of  the  assessors  ia  determining  the  extent  to 
which  the  property  is  affected  and  the  benefits 
which  are  likely  to  accrue  from  the  construc- 
tion of  the  improvement 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1074 ;  Dec.  Dig.  «=s> 
450(4).] 

6.  Municipal  Cobpobationb  «=»450(2)  —  Ik- 
PBOVEUENT  DiffiBicTB— Inclusion  of  Otheb 

DmBICTS. 

The  organisation  of  an  improvement  district 
for  the  purpose  of  paving  parts  of  certain  streets 
is  not  rendered  invalid  because  the  territory 
described  includes  other  districts  organheed  for 
the  pnrpoae  of  paviag  portions  of  certain  streets. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1078;  Dec.  Dig.  <9=> 
450(2).] 

Wood  and  Hart  33.,  dissenting. 

Appeal  from  Craighead  Cliancery  Court; 
J.  D.  Block,  Special  Chancellor. 

Action  by  B.  A.  Freeze  and  otbera  against 
Improvement  District  No.  18  of  the  City  of 
Jonesboro  and  others.  From  a  judgment  for 
defendants,  plalntlfCs  aiK>eal.    AfBnnad. 


H.  M.  Mayes,  of  Joneaboro,  for  appellants. 
Lamb,  Tumey  9c  Sloan,  of  Jonesboro,  for  ap- 
pellees. 

McOULLOOH,  C.  J.  An  Improvement  dis- 
trict has  been  formed  in  the  city  of  Jonesboro 
for  the  purpose  of  paving  parts  of  certain 
streets  near  the  center  of  that  dty,  and  this 
is  an  action  Instituted  by  appellant  In  the 
chancery  court  of  Craighead  county  to  re- 
strain the  board  of  Improvement  of  the  dis- 
trict from  carrying  out  the  purposes  of  the 
organization.  It  Is  alleged  that  the  organiza- 
tion is  void  upon  several  grounds  set  forth 
in  the  complaint. 

[1]  The  flrst  attack  Is  made  on  the  ground 
that  the  boundary  lines  of  the  district  are 
insufficiently  set  forth  to  constitute  a  defi- 
nite* description,  so  that  property  owners 
may  know  the  precise  territorial  limits  of  the 
district.  The  description  begins  with  a  point 
in  the  center  of  a  certain  quarter  section,  and 
It  Is  claimed  that  the  subdlYlsion  mentioned 
Is  not  an  exact  square  according  to  the  gov- 
ernment surveys;  In  other  words,  that  It 
is  a  fractional  quarter  section,  and  that  the 
use  of  the  word  "centor"  In  the  descrlptloa 
does  not  designate  a  epeciiic  point  of  begin- 
ning. It  might  be  a  question  of  constructioD 
to  determine  whether  the  word  "center"  re- 
ferred to  the  exact  geographical  center  of  the 
quarter  section,  or  to  the  common  comers  of 
the  four  smaller  subdivisions  constituting 
the  quarter  section ;  but  whenever  necessary 
to  construe  the  word  thus  used  it  can  be  done, 
and  that  will  make  certain  the  use  In  which 
the  word  is  meant  It  is  not  contended  that 
the  difference  makes  any  substantial  change 
in  the  line  of  the  district;  but,  even  if  it 
does,  we  are  of  the  opinion  that  the  use  of  the 
word  does  not  make  the  description  so  un- 
certain as  would  Invalidate  the  organization 
of  the  district. 

[2]  It  is  also  contended  that  the  description 
Is  Indefinite  for  the  reason  that  It  designates 
one  of  the  lines  as  running  along  the  north 
boundary  of  the  right  of  way  of  a  certain 
railroad,  and  it  Is  argued  that  it  is  an  In- 
sufficient description,  without  designating  the 
line  more  particularly  by  metes  and  bounds 
or  otherwise.  That  should  be  treated  as  cer- 
tain which  can  be  made  certain,  and  it  Is  a 
matter  susceptible  of  proof  as  to  what  con-, 
stltntes  the  north  boundary  line  of  the  right 
of  way  of  the  railroad,  and  therefore  it  is 
a  sufficient  description. 

The  next  point  of  attack  Is  that  there  Is  a 
variance  between  the  Improvement  described 
in  the  petition  and  that  described  In  the 
ordinance  creating  the  district  It  Is  said 
that  in  the  petition  for  the  organization  of 
the  district  the  Improvement  is  described  as 
paving  certain  streets,  whereas  the  ordinance 
creating  tbd  district  spedfles  the  improve- 
ment as  the  paving  of  parts  of  certain  streets. 
When  the  language  of  the  petition  Is  compar- 
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ed  with  tiiat  of  the  ordlnanoe,  It  is  fonnd 
that  they  coneBpooA  \n  substance,  and  that 
the  purpose  of  the  organization  la  described 
aa  that  of  paving  certain  portions  of  the 
street  named ;  the  precise  extent  of  the  im- 
provement being  described  alike  In  each  In- 
stance. The  attack  on  that  score  is  entirely 
unfounded. 

It  is  shown  that  the  bonndariea  of  the  dis- 
trict include  property  several  blocks  distant 
from  the  nearest  portion  of  the  contemplated 
improvement,  conceded  to  be  about  one-fourth 
mile  distant,  and  that  the  distant  property  so 
Included  does  not  adjolti  the  improvement 
within  the  meaning  of  the  constitutional  pro- 
vision authorizing  the  assessment  of  real 
property  for  local  improvemmta  in  cities  and 
towns  "based  upon  the  consent  of  a  majority 
In  value  of  the  property  holders  owning  prop- 
erty adjoining  the  locality  to  be  affected." 
Article  19,  §  27,  Ck>n8t.  1874. 

[3,4]  That  provision  of  the  Oonstituticxi 
has  received  an  interpretation  by  this  court 
in  the  case  of  little  Rock  v.  Katsensteln,  62 
Ark.  107,  12  S.  W.  198,  which  we  think  Is 
controlling  in  the  present  case.  In  that 
case  the  court  laid  down  two  rules  as  follows: 

"First  That  property  adjoining  the  locality  to 
'  be  affected  is  any  property  adjoining  or  near  the 
improvement  which  U  physically  affected,  or  the 
value  of  w^ich  is  commercially  affected,  directly 
by  the  improvement,  to  a  degree  in  excess  of 
the  effect  upon  the  property  in  the  dty  generally. 

"Second.  That  the  action  of  the  city  council,  in 
including  property  in  an  improvement  district, 
is  conclusive  of  the  fact  that  it  is  adjoining  the 
locality  to  be  affected,  except  when  attack^  for 
fraud  or  demonstrable  mistake." 

In  that  case  the  court  was  dealing  vrltfa 
thei  question  of  the  validity  of  a  district 
which  embraced  property  in-  a  block  abutting 
on  the  street  to  be  improved,  but  the  particu- 
lar lots  owned  by  the  recalcitrant  property 
owner  did  not  abut  on  the  street. 

This  principle  was  followed  in  the  case  of 
Matthews  v.  KlmbaU,  70  Ark.  451,  66  S.  W. 
651,  69  S.  W.  647,  In  which  it  was  held  that 
the  organization  of  a  district  composed  of 
the  whole  of  the  city  of  little  Rock  for  the 
purpose  of  establishing  and  maintaining  a 
public  park  was  valid.  In  the  opinion  the 
court  said: 

"In  the  case  at  bar  there  Is  no  break  in  the 
continuity  of  the  assessable  lota  or  parcels  of 
ground  from  the  park  grounds  to  the  outermost 
boundaries  of  the  district,  which  is  the  city. 
Therefore,  according  to  Little  Rock  v.  Katzen- 
stein,  supra,  all  is  adjoining  the  locality  to  be 
affected." 

Again,  in  the  case  of  Board  of  Improve- 
ment V.  OSenhauser,  84  Ark.  267,  106  S.  W. 
265,  the  court  expressly  approved  the  doc- 
trine of  the  Katzenstein  Case,  and  held  that 
the  inclusion  in  a  sewer  district  of  property 
300  feet  from  any  of  the  sewers  was  not  nec- 
essarily invalid. 

It  being  established  by  these  decisions  that 
there  need  not  be  any  physical  connection 
between  the  Included  property  and  the  Im- 


provement, and  that  the  action  of  the  dty 
council  is  conclusive,  except  for  fraud  or  de- 
monstrable mistake,  the  only  question  Is 
whether  or  not  it  can  be  said  to  be  either 
fraudulent  to  include  property  distant  from 
the  improvement  to  the  extent  tthown.ln  the 
present  case,  or  that  it  constitutes  a  demon- 
strable mistake  to  Include  such  property. 
Our  conclusion  is  that  the  facts  of  this  case 
are  not  sufficient  to  establish  either  frand 
or  a  demonstrable  mistake,  and  that  the 
conclusive  effect  of  the  action  of  the  dty 
council  in  embracing  the  property  within  the 
limits  of  the  district  is  not  overturned.  Prop- 
erty  may  be  so  remote  from  the  improvemoit 
that  it  will  not  receive  special  benefit  in  pro- 
portion to  the  property  actually  abutting  on 
the  improvement,  yet  it  may  be  affected  by 
the  Improvement  In  excess  of  the  effect  upon 
the  piopertj  of  the  dty  generally.  That  was 
emphasized  in  the  Katzenstein  Case,  supra. 
Applying  this  rule  to  the  case  at  bar.  we 
cannot  say  that  it  is  a  demonstrable  mistake 
to  include  property  distant  from  the  improve- 
ment 

We  are  not  dealing  now  with  the  question 
of  the  extent  to  which  the  property  la  affect- 
ed, further  than  to  ascertain  whether  or  not 
it  is  a  demonstrable  mistake  to  say  that  it 
Is  affected  in  excess  of  the  effect  upon  other 
property  generally.  The  statute  provides 
a  method  of  direct  attack  upon  the  action  of 
the  assessors  In  determining  the  extent  to 
which  the  property  is  affected  and  the  bene- 
fits which  are  likely  to  accrue  from  the  con- 
struction of  the  improvement  The  actual 
benefit  in  excess  of  the  general  benefit  to 
property  in  the  community  may  be  very 
slight,  and  yet  the  indusion  of  the  property 
in  the  district  be  justified.  In  determining 
whether  or  not  the  action  of  the  dty  council 
shall  be  set  aside,  we  are  therefore  confined 
to  the  consideration  of  questiona  of  fraud  or 
demonstrable  mistake,  and  we  are  of  the 
opinion,  as  before  stated,  that  it  cannot  be 
said  in  the  present  instance  that  the  action 
of  the  dty  council  was  demonstrably  erro- 
neous. 

[f]  The  territory  described  Induded  two 
other  districts  organized  for  the  purpose 
of  paving  portions  of  certain  streets,  and  it 
Is  contended  that  this  renders  the  district 
invalid.  On  that  point  the  case  is  ruled  by 
Boles  V.  Kelley,  90  Ark.  29,  117  S.  W.  1073, 
and  Board  of  Improvement  v.  Offenhauser, 
supra. 

Other  points  of  attadc  are  not  of  sufiSdent 
Importance  to  call  for  discussion.  The  con- 
duslon  of  the  majority  is  that  all  of  the 
attacks  upon  the  validity  of  the  district  are 
unfounded,  and  that  the  chancery  court  was 
correct  in  so  declaring,  and  in  dismissing  the 
complaint  of  appellant  for  want  of  equity. 

Affirmed. 

WOOD  and  HART,  JJ,  dissent 
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DODD  ▼.  AXUa-iTUT  SIGN  00.    (No.  227.) 
(Supreme  Court  of  Arkanstus.     Oct  30,  3L916.) 

1.  Biiis  AND  NoTBS  as>140— Yauditt— Es- 

TOPPKL  TO  ASSKBT  InVALlDITZ  —  BSNKWAI. 

Nets. 
One  ^Tine  a  renewal  note  with  knowledge 
at  the  time  of  the  partial  failure  of  comddera- 
tion  for  the  original  note  is  estopped  to  set  up 
the  defense  of  failure  of  consideration  in  ac- 
tion on  the  renewal  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  |{  366-869;  Dec.  Dig.  «s> 
140.1 

2.  Biixs  AKD  Notes  «=390— What  IiAW  Oov- 
EBN8— Patent  Rights  Noi»— Exkcution  iw 
Anotheb  State. 

Kirbr's  Dig.  i  618,  invalidating  notes  glTcn 
for  a  patent  right  territory,  etc,  unless  thej' 
are  executed  on  a  printed  form  showing  the 
consideration,  does  not  apply  to  such  a  note 
executed  in  another  state  as  a  contract  of  that 
state,  which  does  not  appear  to  be  invalid  os- 
der  the  laws  of  that  state. 

[Ed.  Note.— FVr  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  213;    Dec.  Dig.  «=99».] 

3.  Bills  and  Notes  ®=990— Notes  ix>b  Pat- 
ent  Rights— RenewaI,   Note. 

Kirby's  Dig.  S  513,  requiring  a  note  given 
for  a  patent  right  territory,  etc.,  to  be  in  a  cer- 
tain form  and  to  state  the  consideration,  does 
not  apply  to  a  note  given  in  renewal  of  sudl 
a  note  which  the  law  did  not  apply,  it  being 
executed  in  another  state,  where  no  new  con- 
sideration was  given  for  the  renewal  note,  since 
such  a  renewal  note  is  merely  an  extuirion  of 
the  time  of  payment  of  the  original  note  not 
affecting  the  essential  nature  of  the  transac- 
tion. 

[Ed.  Note.— f\>r  other  eases,  see  Bills  and 
Notes,  Gent  Dig.  {  213;    Dec.  Dig.  <S=a99.] 

4.  Bnj.s  AND  Notes  9=3l40— Renewal  Note. 

As  between  the  maker  and  the  payee,  any 
defense  that  would  be  good  against  an  original 
note  is  equally  good  against  a  note  taken  in  re- 
newal without  additional  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  356-359;  Dee.  Dig.  «=» 
140.] 

Appeal  from  Marion  Chaacery  C!oart;  T. 
H.  Humphreys,  Chancellor. 

AcOon  by  the  Axle-Nut  Sign  Company 
against  D.  H.  N.  Dodd.  From  a  decree  for 
plaintiff,  defendant  appeals.    Affirmed. 

Appellee,  which  is  a  corporatlcm  organized 
and  doing  business  under  the  laws  of  the 
state  of  Kentucky,  Instituted  this  action  in 
the  chancery,  court  against  appellant  to  re- 
cover an  amount  alleged  to  be  due  on  a  prom- 
issory note  and  to  foreclose  a  mortgage  on 
real  estate  situated  in  Marion  county.  Ark., 
given  to  secure  It  Appellant  defended  the 
action  on  the  ground  of  a  failure  of  the  con- 
sideration, and  also  on  the  ground  that  the 
note  sued  on  was  given  for  patent  rigbt  ter- 
ritory and  was  not  executed  in  confonnity 
with  tbs  provisions  of  section  618  of  Kirby's 
Digest,  and  is  therefore  void.  Tbb  material 
facts  are  as  follows:  Appellee  is  a  corpora- 
tion organized  and  doing  business  in  the 
state  of  Kentucky,  and  was  the  owner  of  a 
patented  adveartlsing  device  known  as  the 
Axle-Nut  Sign.    J.  H.  Ditto  was  the  selling 


agent  of  the  corporation  for  said  device.  On 
the  22d  day  of  July,  1911,  Ditto  and  the  ap- 
pellant, Dodd,  met  in  the  dty  of  St.  Louis, 
in  the  state  of  Missouri,  and  there  entered 
Into  a  written  contract  whereby  the  former 
sold  to  the  latter  a  one-third  Interest  in  the 
advertising  device  above  referred  to  for  the 
state  of  Kansas  and  about  one-half  of  the 
state  of  Missouri,  for  the  sum  of  $2,000  and 
also  agreed  to  lend  appellant  the  sum  of  $600. 
It  was  also  agreed  that  Ditto  should  organ- 
ize a  corporation  for  the  purpose  of  selling 
the  patented  device  in  said  territory,  and  that 
the  appellant  should  have  one-third  of  the 
capital  stock  of  the  corporation  to  be  organ- 
ized. Appellant  executed  to  Ditto  his  note 
for  $2,600,  and  gave  him  a  mortgage  on  a 
tract  of  land  owned  by  him  in  Marlon  coun- 
ty. Ark.,  to  secure  it  Appellant  was  at  the 
time  a  resident  and  citlsen  of  the  state  of 
Arkansas,  but  the  contract  was  entered  Into 
and  the  note  and  mortgage  executed  in  the 
city  of  St  Louis.  Ditto  assigned  and  trans- 
ferred the  note  and  mortgage  to  appellee. 
Appellant  was  unable  to  pay  the  note  when 
it  became  due,  and  asked  and  obtained  an 
extension  of  time  on  his  indebtedness.  He 
executed  a  new  note  and  mortgage  in  place 
of  the  old  one,  and  the  old  note  and  mort- 
gage was  surrendered  to  him.  The  new  note 
and  mortgage  was  executed  at  Dodd  City, 
Ark.,  on  January  22,  1912.  The  note  was 
payable  six  months  after  date.  As  above 
stated,  the  present  action  was  Instituted  to 
foreclose  the  mortgage,  and  to  recover  Judg- 
ment on  the  note  which  was  due  and  unpaid. 

The  chancellor  found  in  favor  of  appellee, 
and  from  a  decree  entered  in  its  favor,  ap- 
pellant prosecutes  this  appeal. 

S.  W.  Woods,  of  Marshall,  for  appellant 
Williams  &  Seavrel,  of  Yellville,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1-4]  It  is  first  insisted  by  counsel  for  ap- 
pellant that  there  was  a  failure  of  considera- 
tion, and  for  that  reason  appellee  is  not  en- 
titled to  recover  on  the  note  and  to  have  a 
foreclosure  of  the  mortgage  given  to  secure 
it.  He  bases  his  contention  on  the  fact  that 
Ditto  agreed  to  lend  him  $500,  and  only  let 
him  have  $200,  and  that  he  also  agreed  to 
organize  a  corporation  for  the  purpose  of  sell- 
ing the  patented  device  in  the  territory  de- 
scribed in  the  contract  and  that  he  failed  to 
do  so.  The  record  shows  that  appellant  knew 
that  his  note  had  been  transferred  ta  appel- 
lee, and  that  he  sought  and  obtained  a  renew- 
al of  his  note  with  the  knowledge  that  there 
had  not  been  a  compliance  with  the  contract 
in  the  matters  that  he  now  complains  of. 
Even  if  It  be  considered  that  these  matters 
amounted  to  a  total  failure  of  consideration, 
appellant  is  not  entitled  to  defeat  a  recovery 
on  this  grbund.  In  Stewart  v.  Simon,  111 
Axk.  868,  163  S.  W.  1136,  Ann.  Gas.  19ieA, 
826,  and  HagUn  v.  Friedman,  118  Ark.  466, 
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177  S.  W.  429,  the  court  held  that  one  who 
glTea  a  note  In  renewal  of  another  note  with 
the  knowledge  at  the  time  of  the  partial  fail- 
ure of  the  consideration  for  the  original  note 
is  estoiHied  from  setting  up  the  defense  of 
failure  of  consideration,  in  an  action  on  the 
renewal  note.  Again  it  is  contended  that  the 
renewal  note  sued  on  Is  void  because  section 
513  of  Kirby's  Digest  was  not  complied  with 
in  its  execution.  The  section  reads  as  fol- 
lows: 

"Any  vendor  of  any  patented  madtine.  Imple- 
ment, substance,  or  instrument  of  any  Und  or 
character  whatsoever,  when  the  said  yendor  of 
the  same  effects  the  sale  of  the  same  to  any 
citizen  of  this  State  on  a  credit,  and  takes  any 
character  of  negotiable  instrument,  in  payment 
of  the  same,  the  said  negotiable  instniment  shall 
be  executed  on  a  printed  form,  and  show  upon 
its  face  diat  it  was  execnted  in  consideration 
of  a  patented  machine,  implement,  substance  or 
inatmmeut,  as  the  case  may  be,  and  no  person 
shall  be  considered  an  innocent  holder  of  the 
same,  though  he  may  have  fiiyea  value  for  the 
same  before  maturity,  and  the  maker  thereof 
may  make  defense  to  the  collection  of  the  same 
in  the  hands  of  any  holder  of  said  negotiable 
instrument,  and  all  such  notes  not  showing  on 
their  face  for  what  they  were  given  shall  be 
absolutely  Toid." 

The  note  in  question  was  not  ececnted  on 
a  printed  form,  and  did  not  show  on  its  face 
that  it  was  issued  in  consideration  of  a  pat- 
ented machine  as  required  by  the  statute. 
This  statute  was  Intended  for  the  protection 
of  the  dtizens  of  the  state,  and  makes  void 
aU  notes  given  for  patent  rights  or  territory 
which  are  executed  in  this  state  and  do  not 
comply  with  the  statute.  This  court  has  up- 
held the  statute  as  a  valid  exercise  of  the 
police  power.  Woods  v.  Carl,  75  Ark.  328,  87 
S.  W.  821,  8  Ann.  Oas.  423.  We  do  not 
think,  however,  the  section  has  any  applica- 
tion to  the  facts  of  the  Instant  case.  The 
original  contract  was  executed  at  St  Louis, 
In  the  state  of  Missouri.  It  was  a  Missouri 
contract  No  attempt  is  made  to  show  that 
the  original  note  and  c«Hitract  was  not  valid 
under  the  laws  of  the  state  of  Missouri. 
Consequently  the  contract  was  valid  under 
the  laws  of  that  state,  and  it  will  be  enforc- 
ed and  adjudicated  by  the  courts  of  this 
state  precisely  as  it  would  be  adjudicated  in 
the  courts  of  the  state  of  Missouri.  Parsons 
Oil  Co.  V.  Boyett,  44  Ark.  230;  Qrider  v. 
Driver,  46  Ark.  60;  Sawyer  T.  Dickson,  66 
Ark.  77,  48  S,  W.  903.  But  it  la  contended 
that  the  execution  of  the  renewal  note  brings 
the  case  within  the  prohibition  of  section  513 
of  Kirby's  Digest.  We  do  not  agree  with 
counsel  in  this  contention.  The  execution  of 
the  renewal  note  did  not  constitute  a  new 
indebtedness.  The  time  when  the  debt  was 
contracted  was  not  when  the  renewal  note 
was  executed,  but  when  the  original  debt  was 
made  and  the  original  note  given.  When  a 
note  or  debt  is  renewed  by  the  execution  of 
a  new  note  therefor,  it  is  but  an  extension  of 
the  time  of  payment  of  such  prior  note  or 
debt.    Griffin  v.  Long,  96  Ark.  268,  131  S.  W. 


672,  85  U  B.  A.  (N.  S.)  86S,  Ann.  Oas.  igi2B, 
622.  The  mere  rmewai  of  a  note  does  not, 
as  between  the  original  parties,  affect  the  es- 
sential nature  of  the  transacti<»  represented 
by  it  For  that  reason  the  principle  is  well 
established  that,  as  between  the  maker  and 
the  payee,  any  defense  that  would  be  good 
against  the  original  note  would  be  equally 
good  against  a  note  taken  in  renewal  without 
additional  consideration.  King  v.  Doane,  139 
U.  S.  166,  11  Sup.  Ct  466,  85  L.  Bd.  84.  By 
analogy  the  renewal  note  would  be  valid,  if 
the  original  debt  and  note  were  valid.  Ibere 
was  no  new  consideration  for  the  note  sued 
on;  It  was  merely  a  renewal  and  extension 
of  time  for  the  debt  evidenced  by  the  original 
note.  It  was  not  the  making  of  a  new  con- 
tract for  the  sale  of  patent  ri(^t  territory, 
and  does  not  fall  within  the  mohibltloD  of 
section  513  of  Kirby's  Digest 
It  follows  that  the  decree  must  be  afDrmed. 


GRAVES  V.  FIRST -NAT.  BANK  OF  BEN- 

TONVILLE  et  al.    (No.  247.) 
(Supreme  Court  of  Arkansas.     Nov.  13,  1916.> 

1.  Vendob  ano  Pubcraseb  «=>261(4)  —  Vkit- 
DOB's  Lien— Innocent  Pubohasbb. 

Under  Kirby's  Dig.  i  610,  providing  that  the 
lien  of  the  vendor  when  expressed  upon  the 
face  of  the  deed  shall  innre  to  the  benefit  of  the 
sjBsignee  of  the  note  given  for  the  purchase  money 
and  may  be  enforced  by  him,  the  asmgnee  of  a 
negotiable  note  secured  by  a  vendor's  lien  recited 
in  the  face  of  the  deed,  who  has  no  notice  or 
knowledge  of  facts  8u£Scient  to  put  him  on  no- 
tice, is  protected,  as  against  both  the  vendee  and 
purchasers  from  the  vendee,  from  equities  of  the 
vendee  against  the  vendor,  such  as  that  the  ven- 
dor's lien  was  in  fact  a  lien  on  only  part  of  the 
land  recited  by  the  deed  to  be  covered  by  it 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  wl;  Dec  Dig.  ^=» 
261(4).] 

2.  Vendor  and  Ptjbchaseb  ^=9287- Enivbcb- 
msNT  OF  Vendor's  Lien  —  PtTBCHASEB  at 
Saij: — Redemption. 

Where  the  vendor  of  land,  on  which  a  ven- 
dor's lien  was  reserved,  assigned  the  note  for  the 
purchase  price  to  a  bank,  on  enforcement  by  the 
bank  of  the  lien  he  had  a  right  to  purchase  the 
land,  and  such  purchase  did  not  constitute  a  re- 
demption from  the  lien  because  of  the  &ct  that 
he  was  liable  to  the  bank  as  indorser,  since  he 
was  under  no  obligation  to  the  vendee  or  pni^ 
chasers  from  the  vendee  to  protect  the  lands 
from  the  lien  recited  in  the  deed,  notwitlistand- 
ing  a  claim  of  the  vendee  that  the  lien  in  fact 
covered  only  part  of  the  lands  recited  by  the  deed 
to  be  covered  thereby. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  B  810-814;  Dec.  Dig- 
®=3287.] 

Appeal  from  Benton  Ohancery  Goort;  W. 
A.  Falconer,  caiancellor. 

Action  by  the  First  National  Bank  of  Ben- 
tonvllle  against  J.  I.  Graves  and  others. 
From  Judgments,  the  named  d^endant  ap- 
peals.   Affirmed. 

B.  P.  Watson,  of  BentonvUle,  for  appellant. 
McGlll  &  Lindsey,  of  BantonvUle,  for  uppti- 
lees. 
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McOniiLOOH,  C  J.  This  Is  an  aetloa  In- 
8tltQt«d  by  EKtellee  First  National  Banlc  of 
BentonvUle,  Ark.,  as  assignee  of  two  nego- 
tiable promissory  notes,  alleged  to  be  secured 
by  a  vendor's  lien  on  real  estate,  to  tecoT'er 
the  amount  of  said  notes  and  to  enforce  tlie 
Uen  on  the  land.  The  notes  were  execoted 
by  Alvln  Jones  to  Thomas  Tate,  and  by  the 
latter  sold  and  assigned  before  maturity  to 
said  appellee.  Ajqpellant  J.  I.  Graves  por- 
cbased  the  land  from  Jones,  and  was  made  a 
party  defendant  in  the  action.  Jones  and 
Tate  were  also  made  defendants,  the  former 
as  maker  of  the  note,  and  the  latter  as  as- 
signor. 

Jones  owned  a  farm  tn  Washington  county, 
Ark.,  and  exchanged  it  with  Tate  for  certain 
lands  in  Benton  county,  consisting  of  a  oer^ 
tain  tract  of  farm  land  containing  40  acres, 
two  lots  in  Springtown,  Benton  county,  and 
another  lot  containing  one  acre  not  involved 
in  this  controversy.  It  appears  from  the 
evidence  that  Jones  was  to  pay  the  sum  of 
9350  as  a  part  of  the  consideration  for  the  ex- 
change, and  that  that  amount  was  to  be  treat- 
ed as  part  of  the  price  of  the  two  lots  in 
Springtown.  A  deed  was  executed  by  Tate  to 
Jones,  and  was  placed  In  the  bank  to  be  held 
until  the  parties  were  ready  to  consummate 
the  trade.  Later  it  was  discovered  that  there 
was  an  unsatisfied  mortgage  lien  on  the 
Washington  county  land  for  the  sum  of  ^75, 
and  JcMies  made  an  unsuccessful  effort  to 
borrow  the  money  to  pay  off  the  debt.  The 
parties  met  again  for  the  purpose  of  consum- 
mating the  trade,  and  the  negotiations  then 
had  between  them  resulted  in  the  execution 
of  a  new  deed  from  Tate  to  Jones  convoying 
the  40-acre  tract  and  the  lots  in  Springtown, 
with  recital  therein  of  a  vendor's  lien  on  all 
the  property  conveyed  to  secure  two  purchase- 
money  notes,  one  for  $350,  and  the  other  for 
$475.  Jones  accepted  this  deed  and  executed 
the  two  notes  to  Tate  who  subsequently  as- 
signed the  same  to  appellee  bank. 

Jones  testified  that  he  did  not  know  at  the 
time  he  accepted  the  deed  that  there  was  a 
recital  tbei-ein  to  the  effect  that  a  vendor's 
lien  was  reserved  on  all  the  property  convey- 
ed. There  was  a  separate  conveyance  from 
Tate  to  Jones  of  the  other  lot  not  Involved  in 
this  controversy.  Jones  afterwards,  by  sepa- 
rate deeds  executed  to  appellant,  conveyed 
the  40-acre  tract  and  the  two  lots  in  Spring- 
town.  Appellant  insisted  in  the  trial  below 
upon  tlie  right  to  prove  that  the  $350  note  was 
executed  by  Jones  as  a  separate  considera- 
tion for  the  price  of  the  Springtown  lots, 
and  that  the  $475  note  was  not  executed  as 
a  part  of  the  purchase  price,  but  for  money 
borrowed  by  Jones  from  Tate,  and  he  con- 
tends that  the  Uen  for  the  $350  should  be 
confined  to  the  Springtown  lots,  and  that  the 
$475  sbonld  not  be  declared  to  be  a  lien  on 
the  property.  The  court  decreed  in  favor  of 
tbc  bank,  and  declared  a  lien  on  t)Oth  pieces 
of  property,  which  was  sold  by  the  comml»- 


sloner  of  the  court,  and  the  40-acre  tract  was 
purchased  by  Tate.  After  confirmation  of  the 
sale,  appellant  objected  to  the  approval  of 
the  commissioner's  deed  to  Tate  on  the 
ground  that  Tate's  purdiase  constituted  a 
redemption  from  the  lien. 

[1]  It  is  unnecessary  to  determine  whether, 
aa  between  appellant  and  Tate,  the  original 
assignor,  it  was  competent  to  prove  by  parol 
evidence  the  tact  that  one  of  the  notes  was 
executed  as  a  separate  consideration  for  one 
of  the  lots,  and  that  the  note  for  $475  was 
not  a  part  of  the  puixshase  money  for  the 
land,  but  was  for  money  borrowed  by  Jones 
from  Tate,  for  we  are  of  ttte  opinion  that 
even  if  the  testimony  was  competent,  appel- 
lee 1b  entitled  to  protection  as  an  Innocoit 
purchaser. 

"Under  the  statutes  of  this  state,"  said 
Judge  Battle  in  delivering  the  opinion  of  this 
court  in  Pullen  v.  Ward,  60  Ark.  90,  28  S.  W. 
1084,  "the  Uen  retained  in  the  face  of  the 
deed  became  a  security  for  the  pajrment  of 
the  notes,  and  passed  to  the  assignee  of  the 
same.  •  *  •  The  assignee  thereby  acquir- 
ed, the  right  to  enforce  the  Uen,  bnd  cause 
the  land  to  be  sold  to  satisfy  It  In  this  re- 
spect, it  is  analogous  to  a  mortgage  executed 
to  secure  the  payment  of  a  note,  and  is  c<m- 
trolled  by  the  same  rules  of  law.  When  a 
negotiable  note  is  e^cecuted,  and  a  mortgage 
is  given  at  the  same  time  to  secure  its  pay- 
ment, and  the  note  is  transferred  for  value 
before  maturity,  without  notice  of  any  de- 
fenses against  it,  the  assignee,  when  he 
seeks  to  foreclose  the  mortgage  for  the  pur- 
pose of  coUecting  the  debt,  is  not  affected  by 
any  equities  existing  between  the  mortgagor 
and  mortgagee  of  wlUch  he  had  no  notice  at 
the  time  he  became  the  owner  of  the  note. 
♦  *  •  The  two  are  Inseparable — ^the  note 
as  the  principal  and  essentlBl  thing;  the 
mortgage  as  an  accessory  and  an  incident. 
The  latter  can  have  no  existence  Independent 
of  the  former.  When  the  note  is  assigned  the 
mortgage  follows  it  as  an  Incident,  and  when 
the  former  is  paid  the  lattex  expires." 

OUr  statute  on  the  subject  provides  as  fol- 
lows: 

"The  lien  or  eqaity  held  or  possessed  by  the 
vendor  of  real  estate,  when  the  same  is  expressed 
upon  or  appears  from  the  face  of  the  deed  or 
conveyance,  shall  inure  to  the  benefit  of  the  as- 
signee of  the  note  or  obligation  given  for  the 
purchase  money  of  such  real  estate,  and  may  be 
enforced  by  such  assignee."  Kirby's  Digest,  { 
510. 

It  follows,  therefore,  that  the  assignee  of 
a  negotiable  note  has  the  right  to  rely  upon 
the  reservation  of  a  Uen  recited  in  the  face 
of  the  deed,  and  in  the  absence  of  notice,  or 
information  as  to  facts  sufficient  to  put  him 
upon  notice,  be  is  protected  against  equities 
existing  in  favor  of  the  vendee  against  the 
vendor.  A  subsequent  purchaser  of  the 
land  from  the  original  vendee  Is  also  charg- 
ed with  notice  of  the  Uen  appearing  on  the 
face  of  the  deed  in  the  line  of  his  title,  and 
cannot,  as  against  an  innocent  purchaser  of 
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tbe  Aote,  Bet  np  equities  which  his  vendor 
could  not  have  taken  advantage  of. 

The  evidence  was  snfflclent  to  warrant  the 
finding  of  the  chancellor  that  the  bank  was 
an  Innocent  purchaser  of  the  notes  for  value 
and  without  notice.  The  only  evidence  tend- 
ing to  prove  notice  to  tbe  bank  is  the  testi- 
mony of  Jones  to  the  effect  that  at  the  time 
the  trade  was  consummated  and  the  notes 
executed  Tate  called  the  cashier  of  appellee 
bank  over  the  telephone,  and  in  the  conversa- 
tion stated  that  the  40-acre  tract  of  land  was 
gilt  edge  security  for  $475.  Even  If  this 
should  be  deemed  sufficient  proof  to  show 
that  the  cashier  was  Informed  of  the  exist- 
ence of  the  facts  as  claimed  by  appellant, 
that  testimony  is  contradicted  by  the  testi- 
mony of  the  cashier,  who  says  he  had  no  in- 
formation at  all  of  any  facts  other  than  that 
the  two  notes  were  recited  as  a  lien  on  all 
of  tbe  lands  conveyed.  The  cashier  testified 
that  he  was  called  to  the  telephone  and  in- 
formed by  Tate  that  be  had  some  land  notes 
to  sell  and  was  asked  to  purchase  them,  and 
that  he  told  him  to  bring  them  in;  Chat  sub- 
sequently the  notes  were  brought  to  him  and 
be  purchased  them  on  ttie  faith  that  they 
constituted  a  lien  on  the  lands  conveyed  by 
tbe  deed.  It  cannot  be  said  that  the  finding 
of  tbe  chancellor  is  against  the  pr^onderance 
of  the  testimony.  , 

[2]  It  is  argued  in  behalf  of  appellant  that 
the  court  erred  In  approving  the  commis- 
sioner's deed  to  Tate,  and  that  because  Tate 
was  liable  to  the  bank  as  indorser  his  pur^ 
chase  of  tbe  land  constituted  a  redemption 
from  the  lien.  Tate  was  merely  liable  to  the 
bank  as  indorser  of  the  notes.  He  was  under 
no  obligation  either  to  Jones,  his  vendee,  or 
to  appellant,  as  subsequent  purchaser,  to  pro- 
tect the  lands  from  the  lien  recited  in  the 
deed,  and  therefore  had  the  right  to  purchase 
at  the  sale. 

There  was  no  error  committed  by  the  court 
in  the  original  decree  or  in  the  subsequent  or- 
der approving  the  deed. 

AQIrmed. 


BBTHBA  V.  JBFBHEa    (No.  263.) 
(Supreme  Court  of  Arkansas.    Nov.  20,  1816.) 
Gbopb  <S=>2— Ownebship. 

Where  the  tenant  of  one  claiming  to  be  tbe 
owner  of  land  planted,  cultivated,  and  harvested 
a  crop  while  m  possession,  he  had  good  title 
thereto;  the  sole  remedy  of  the  owner  of  the 
land  being  an  action  for  mesne  profits. 

[Ed.  Note. — For  other  cases,  see  Crops,  Cent. 
Dig.  §§  1,  5-fi ;    Dec.  Dig.  <8=»2.] 

Appeal  from  Circuit  Court,  Bradley  Coun- 
ty;   Turner  Butler,  Judge. 

Action  by  Noah  L.  Bethea  against  W.  H. 
Jeffres.  Prom  Judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

This  is  an  action  of  replevin  instituted  in 
the  circuit  court  by  Noah  L.  Bethea  against 
W.  H.  Jeffres  to  recover  2  bales  of  cotton, 


1,500  pounds  of  the  cotttm  la  the  seed,  2,000 
pounds  of  cotton  seed  and  60  boshels  at 
com.  Tbe  case  was  tried  befbre  the  court 
sitting  as  a  Jury.  The  court  found  the  facts 
as  follows:  On  September  21,  1915,  Noah  L. 
Bethea  entered  a  certain  40-acre  tract  ot 
land  at  the  United  States  land  office  as  an 
adjoining  liomestead,  and  obtained  a  certifi- 
cate of  entry,  but  has  not  yet  received  bis 
patent  The  land  had  been  claimed  by  vari- 
ous parties  for  80  years  prior  to  the  date  of 
plalntUTs  entry,  and  80  acres  of  it  bad  been 
in  cultivation  during  this  time.  The  land 
was  cultivated  by  tbe  various  parties  claim- 
ing to  own  it  or  by  their  tenants.  W.  B. 
Bethea  conveyed  tbe  land  to  Arthur  O.  Plair : 
Arthur  O.  Plair  and  LilUe  Plair,  his  wife, 
conveyed  it  to  Orle  Plair.  In  November, 
1914,  after  the  land  had  been  conveyed  to 
him,  Orle  Plair  leased  it  to  W.  H.  Jeffres  for 
the  year  1815.  Jeffres  entered  into  possession 
of  the  land  under  his  lease,  and  prior  to  the 
Institution  of  this  suit,  October  10,  1915,  be 
had  planted,  cultivated,  and  gathered  tbe 
crop  which  is  the  subject-matter  of  this  suit. 
Noah  Ik  Bethea  knew  when  Jeffres  rented 
the  land,  and  also  knew  that  he  raised  a 
crop  on  it  in  1915.  Arthur  O.  Plair  was 
killed  on  February  14,  1915,  and  left  surviv- 
ing him  LilUe  Plair,  his  widow.  After  bis 
death  W.  B.  Bethea  purchased  from  Lillle 
Plair  all  of  her  claim  to  said  land,  and  made 
application  to  enter  it  at  the  United  States 
land  office.  liater  W.  B.  Bethea  withdrew 
his  application  to  enter  said  land  in  favor 
of  Noah  L.  Bethea,  who  entered  It  on  the  dat^ 
above  stated.  The  record  warranted  the 
court  in  finding  tbe  facts  as  stated.  The 
court  rendered  Judgment,  dismissing  the 
complaint  of  the  plaintiff,  and  the  latter  has 
appealed. 

B.  B.  Williams,  of  Warren,  for  appellant. 
B.  li.  Herring,  of  Warren,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
There  are  autborities  which  bold  that  where 
a  crop  is  sown  by  a  trespasser,  and  is  by 
him  cultivated  and  severed.  It  becomes  the 
personal  property  of  the  severer  as  against 
the  owner  of  the  land.  8  S.  C.  !>.  p.  366,  and 
cases  cited.  But  it  is  not  necessary  for  us 
to  pass  upon  this  proposition;  for  it  Is  not 
Involved  in  this  case. 

Jeffres  leased  the  land  from  Orie  Plair, 
who  claimed  to  be  the  owner  of  it.  He  plant- 
ed, oultivated,  and  harvested  tbe  crop  while 
be  was  in  possession  of  the  land.  Tbe  rule 
in  such  cases  is  that,  with  respect  to  crops 
which  are  tbe  result  wholly  of  the  labor  of 
tbe  person  holding  adversely  or  his  tenant, 
and  which  be  has  severed  and  removed  from 
tbe  premises  while  still  in  possession,  tbe 
title  is  in  him,  and  that  the  sole  remedy  of 
the  owner  of  the  land  Is  his  action  for  mesne 
profits.    It  has  been  said  that  it  would  be 
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an  oppresslTe  irule  to  reqnlie  every  one  who 
may  be  found  to  have  a  bad  title  to  pay  the 
gross  value  of  all  the  crops  he  has  raised; 
and  it  wonld  be  an  Inconvenience  to  the  pabUc 
If  the  bad  title  of  the  farmer  to  his  land, 
attached  to  the  crops  be  ofTered  for  sale,  and 
rendered  It  necessary  to  have  an  abstract 
of  his  title  to  make  It  safe  to  purchase  hla 
produce.  Page  v.  Fowler,  39  CaL  412,  2  Am. 
Kep.  4S2;  Phillips  v.  Keysaw,  7  Okl.  674, 
66  Pac.  edS;  Brothers  v.  Hurdle,  82  N.  C. 
490,  61  Am.  Dec.  400 ;  Faulcon  v.  Johnston, 
102  N.  C.  264,  9  S.  E.  394,  11  Am.  St  B«p. 
737 :  Wattenbarger  v.  HaU,  26  Oil.  816, 110 
Pac.  911;  Lynch  et  al.  v.  SpYague  Roller 
Mills,  51  Wash.  535,  99  Pac  578.  See  12  Cya 
977. 

C!onnseI  for  plaintiff  seeks  to  reverse  the 
Judgment  upon  the  authority  of  Floyd  v. 
Ricks,  14  Ark.  286,  68  Am.  Dec.  374,  but  we 
do  not  think  the  case  sustains  the  contention 
of  counsel.  The  facts  in  that  case  show  that 
the  purchaser  of  the  land  had  entered  into 
possession  of  It,  and  had  taken  charge  of  the 
crop  and  applied  It  to  his  own  use.  Suit  was 
brought  by  the  maker  of  the  crop,  who  was 
a  trespasser,  against  the  purchaser  In  posses- 
sion for  conversion.  The  settler  bad  noth- 
ing beyond  a  mere  naked  possession,  and  the 
court  held  that  he  could  not  recover. 

The  Judgment  will  be  affirmed. 


HARRINOTON  et  aL  v.  COOPER  et  aL 
(No.  249). 

<Sopreme  Oonrt  of  Aikanaaa.     Not.  18,  1916.) 

1.  Wills  ®=>439,  450  —  Constbuctioh  —  In- 

TENTION  of  TESTATOB. 

The  intention  of  the  testator,  as  gathered 
from  all  parts  of  his  will,  must  govern  when 
not  at  Tariauce  with  the  recognized  rules  of  law, 
and  force  and  meaning  must  be  given  to  every 
clause  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
I^.  H  952,  955,  957,  966;    Dec.  IKg.  <e=>439, 

2.  Wills  «=>629  —  CoNBrBUonon  —  YEaTine 
or  Estates. 

The  law  favors  the  vesting  of  estates  as 
early  as  possible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  1461,  1462;    Dec.  Dig.  «=9629.] 

8.  Wills   «=»645(4)— Devisb   Ovkb— Cortih- 

GENCY  ON  Which  Ofbbativk. 
A  will  referring  to  advances  to  certain  of 
testator's  children,  and  expressing  his  Intention 
that  all  should  share  equally,  gave  the  testator's 
wife  an  estate  for  life  in  the  homestead  place 
for  the  joint  support  of  herself  and  a  daugnter, 
and  on  her  death  directed  that  the  daughter,  if 
sarviving,  should  take  in  her  own  right  the  en- 
tire interest,  and  that  if  she  died  childless,  the 
whole  should  revert  to  the  estate  and  be  equally 
divided  between  the  other  children,  or  their 
descendants.  Held,  that  the  devise  over  was  op- 
erative only  in  the  event  that  the  daughter  died 
without  leaving  a  child  before  her  mother's 
death ;  the  words  "die  childless"  being  restrict- 
ed to  the  death  of  the  remainderman  before  the 
terminatipn  of  the  particular  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1174;   Dec.' Dig.  <S=»546(4).] 


4.  Wills   «=»607(1)— Bbtati^  TaH/— Cowvkb- 

BioiT  Into  Fee. 
Kirby's  Dig.  g  736,  relating  to  conversion  of 
an  estate  tail  into  a  fee-simple  estate,  is  not  ap- 
plicable to  such  case  so  as  to  vest  an  estate  in 
fee  in  the  daughter's  children  at  her  death. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  M  1868, 1369,  1371 ;  Dec.  Dig.  «=9607(1).] 

Appeal  from  Lee  Chancery  Court ;  Edward 
D.  Robertson,  Chancellor. 

Action  by  Sam  Harrington  and  others 
against  G.  W.  Co<^>er  and  another  to  restrain 
defendants  from  selling  land  under  power  of 
sale  contained  in  a  mortgage.  Decree  for 
defendants  dismissing  the  complaint  and  or- 
dering the  mortgage  to  be  foreclosed,  and 
plalntlfTs  appeal.    Affirmed. 

Appellants  instituted  this  action  in  the 
chancery  court  against  apimllees,  G.  W.  Coop- 
er and  Arthur  Cotter,  trustees,  to  restrain 
them  from  selling  certain  lands  under  the 
power  of  sale  contained  in  a  mortgage.  Ap- 
pellants allege  that  they  were  the  children 
and  sole  heirs  at  law  of  Georgia  Anna  Har- 
rington, bom  Wood,  and  that  by  the  terms 
of  the  will  of  Dr.  Geo.  Wood,  her  father, 
she  owned  a  Ufe  estate  in  said  lands  and 
they  own  the  reversion.  A  copy  of  the  will 
is  made  an  exliibit  to  the  complaint  and  a 
part  of  it  The  property  embraced  in  thla 
fiuit  is  that  devised  by  the  second  item  of 
the  wHL' 

They  further  allege  that  their  mother 
mortgaged  the  land  to  appellee  Cooper,  and 
that  Cooper  is  attempting  to  sell  the  land 
under  the  power  of  sale  contained  in  the 
mortgage ;  that  if  the  sale  ia  made  there  will 
be  a  cloud  npon  their  title.  Appellees  an- 
swered and  asked  that  Mrs.  Georgia  Anna 
Harrington  be  made  a  party  to  the  suit  that 
she  be  declared  to  have  a  fee-simple  title  in 
the  land,  and  also  prayed  for  a  foreclosure 
of  his  mortgage  and  Judgment  for  the  amount 
of  his  mortgage  debt  The  will  reads  as  fol- 
lows: 

"I,  George  Wood  of  the  connty  of  Lee  and 
state  of  Arkansas,  being  of  sound  mind  and  dis- 
posing memory,  do  mtike  and  publish  this  my 
last  will  and  testament  hereby  revoking  and 
annulling  all  others  heretofore  made  by  me: 

"First  Item:  It  is  my  will  and  desire  that  all 
of  my  just  debts  shall  be  promptly  paid, 

"Second  Item:  I  give  to  my  beloved  wife  Mary 
Jane  Wood  during  natural  life  and  to  our 
daughter  Georgia  Anna  Wood  that  portion  of 
the  tract  of  land  on  which  we  reside  lying  north 
and  east  of  Jacks  creek  containing  about  five 
hundred  acres,  including  the  dwelling  and  gin- 
house  and  other  improvements  as  a  joint  sup- 
port for  my  wife  and  daughter  durine  the  life- 
time of  my  wife  and  at  the  death  of  my  wife 
I  desire  and  intend  that  my  daughter  Georgia 
Anna  Wood  shall  take  in  her  own  right  the  en- 
tire interest  should  she  survive  her  mother  and 
should  my  said  daughter  Georgia  Anna  Wood 
die  childless  then  in  that  case  the  whole  shall 
revert  to  my  estate  and  be  equally  divided  be- 
tween my  other  children  or  their  descendants 
of  the  same,  the  children  of  such  as  may  be 
dead  taking  the  interest  that  the  parent  would 
be  entitled  to  if  living. 

"Third  Item:  I' give  jointly  and  equally  to 
wife  May  Jane  Wood  and  our  daughter  Georgia 
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Anna  Wood  ttn  bead  of  the  Work  mules  on  the 
place  to  be  a  fall  average  of  the  whole  with  a 
sufficient  quantity  of  haraess  tools  and  fanning 
instruments  to  cultiyate  the  place  aaceeiafuUy 
to  be  selected  from  die  stock  on  hand,  mj  bng- 
gjr  horse,  Rockaway,  and  harness,  three  head  of 
milk  cows  and  calves,  two  sows  and  pigs,  two 
hundred  and  fifty  bushels  of  com,  three  thou- 
sand pounds  of  pork,  one-half  to  be  in  clear 
bulk  sides,  three  hundred  dollars  in  United 
States  currency,  the  whole  of  the  household  and 
kitchen  furnitures,  all  of  the  queensware  on 
hand,  one-halt  of  the  knives  and  forks,  silTer 
spoons,  ladles,  goblets  and  other  silverware  on 
hand.  The  above  bequests  contained  in  items 
two  and  three  are  made  to  my  wife  and  daugh- 
ter believing  that  it  is  their  full  share  of  my 
entire  estate,  ami>le  for  a  comfortable  support 
and  in  consideration  of  my  wife  relinqnianing 
dower  in  the  same. 

"Fourth  Item :  The  whole  of  the  residue  of  my 
estate  both  real  and  personal  I  give  and  be- 
queath to  my  five  children,  namely,  John  Rice 
Wood,  Lucy  Caroline  Thompson,  Mary  Francis 
Macklin,  .lamea  Edward  Wood  and  Thomas 
Wood,  and  after  adjusting  the  accounts  of  ad- 
vancements heretofore  made  by  me  to  them  as 
shown  by  my  book  of  advancements  to  which  a 
reference  is  made,  the  remainder  shall  be  equal- 
ly divided  between  them  each  taking  one-fifth 
share  of  the  same  as  it  is  my  intention  to  do 
equal  and  exact  justice  to  all  and  that  all  shall 
share  and  share  alike. 

"Fifth  Item:  It  is  my  desire  that  my  library 
shall  be  equally  divided  between  my  wife  and 
six  children  each  taking  one-seventh  in  value. 

"Sixth  Item:  In  the  event  of  the  collection  of 
a  just against  the  United  States  govern- 
ment for  property  taken  from  my  brother  W. 
H.  Wood  and  myself,  I  direct  my  administra- 
tor to  hand  to  each  of  the  older  children  of  my 
son  John  Rice  Wood,  namely,  George  Guy 
Wood,  Lucy  Wood,  P.  Wood  and  Fanny  Wood, 
the  sum  of  one  hundred  dollars  and  divide  the 
remainder  equally  between  my  wife  and  six 
children  each  taking  one-seventh  part. 

"Seventh  Item:  I  give  my  gold  watdi  to  mj 
grandson  Samuel  William  Wood. 

"Eighth  Item:  I  constitute  and  appoint  my 
brother  W.  H.  Wood  administrator  and  trustee 
to  execute  and  carry  out  the  purposes  and  in- 
tentions of  this  wiU  having  full  confidence  in 
his  integrity.  I  request  of  him  no  bond  but  his 
own  for  the  faithful  i>erformance  of  the  trust 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  and  ^—  this  9th  day  of  November, 
1873.  George  Wood.    [Seal.]" 

The  chancellor  found  In  favor  of  appellee 
Cooper,  and  entered  a  decree  dismissing  the 
complaint  of  appellants'  and  ordering  the 
mortgage  to  be  foreclosed  and  rendered  a 
Judgment  In  favor  of  Cooper  against  Mrs. 
Georgia  Anna  Harrington  for  the  amount  of 
his  mortgage  debt.  To  reverse  that  decree, 
appellants  prosecute  this  appeal. 

D.  S.  Plummer  and  Daggett  &  Daggett,  all 
of  Marianna,  for  appellants.  Smith  &  Mc- 
CuUoch,  of  Marianna,  Mann,  Bussey  &  Mann, 
of  Forrest  City,  and  Edgar  H.  McCullocb, 
of  Little  Rock,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  In  construing  the  provision  of  a  will,  the 
intention  of  the  maker  is  first  to  be  ascer- 
tained, and,  when  not  at  variance  with  recog- 
nized rules  of  law,  must  govern.  The  Inten- 
tion of  the  testator  must  be  gathered  from 
all  parts  of  the  will,  and  such  construction 
be  given  as  will,  if  possible,  give  force  and 
meaning  to  every  clause  of  the  will.    Parker 


T.  VniBon,98A]^653,  laeS.  W.  981;  Archer 
T.  Palmer,  112  Ark.  687,  167  S.  W.  99,  Ann. 
Caa.  1916B,  673. 

[2-4]  The  partlcolar  clause  of  tiie  will 
whose  construction  is  Involved  by  tbla  appeal 
reads  as  follows : 

"I  give  to  my  beloved  wife  Mftry  Jane  Wood 
during  natural  life  and  to  our  daughter  Georgia 
Anna  Wood  that  portion  of  the  tract  of  land  on 
which  we  reside  lying  north  and  east  of  Jaiis 
creek  containing  about  five  hnndred  acres,  in- 
cluding the  dwelling  and  ginhouse  and  other  im- 
provements as  a  joint  support  for  my  wife  and 
at^the  death  of  my  wife  I  desire  and  intend  that 
my  daughter  Georgia  Anna  Wood  shall  take  in 
her  own  right  the  entire  interest  shonld  she 
survive  her  mother  and  should  my  said  daugh- 
ter Georgia  Anna  Wood  die  childless  then  in 
that  case  the  whole  shall  revert  to  my  estate 
and  be  equally  divided  between  my  other  dul- 
dren  or  their  descendants  of  the  same,  the  chil- 
dren of  such  as  may  be  dead  taking  the  interest 
that  the  parent  would  be  entitled  to  if  living." 

It  is  the  contention  of  counsel  for  appel- 
lants that  under  section  735  of  Klrby's  Di- 
gest that  they  became,  under  the  will,  the 
owners  in  fee  of  the  lands  In  controversy 
subject  to  a  life  estate  therein  in  their  moth- 
er.   We  do  not  agree  with  their  contention. 

Bearing  in  mind  the  settled  rules  of  con- 
struction of  wills  Just  referred  to  and  that 
the  law  favors  the  vesting  of  estates  as  early 
as  possible,  it  will  be  seen  that  the  first  part 
of  the  clause  Just  quoted  gives  to  the  wife  of 
the  testator  a  life  estate  in  the  property,  and 
that  that  part  which  reads  "and  at  the  death 
of  my  wife  I  desire  and  Intend  that  my 
daughter  (Seoigla  Anna  Wood  shaU  take  in  her 
own  right  the  entire  Interest  should  she  sur- 
vive her  mother"  devised  to  the  daughter  a 
fee-simple  estate  to  take  effect  on  the  death 
of  her  mother.  It  will  be  noted  that  this 
clause  is  followed  by  a  defeasance  clause 
which  reads  as  follows: 

"And  shonld  my  said  daughter  Georgia  Anna 
Wood  die  childless  and  in  that  case  the  whole 
shall  revert  to  my  estate  and  be  equally  divided 
l)etween  my  other  children  and  their  descend- 
ants of  the  same,  the  children  of  such  as  may 
be  dead  taking  the  interest  that  the  parent 
would  be  entitled  to  if  living." 

It  seems  dear  that  the  defeasance  relates 
to  the  time  of  the  death  of  the  mother  of  ap- 
pellantis.  That  is  the  time  fixed  for  her  re- 
mainder interest  to  tate  effect.  The  words 
"die  childless"  mean  without  having  bad  or 
without  leaving  a  child.  In  this  way  and  in 
no  other  can  every  clause  of  the  will  be  har- 
monized and  have  force  and  effect  It  is  per- 
fectly  clear  that  the  testator  intended  that 
his  daughter  Georgia  Anna  should  take  a  fee 
simple  when  he  used  the  words  "shall  take  in 
her  own  right  the  entire  interest,"  and  it  Is 
also  clear  that  he  Intended  the  estate  to  vest 
when  her  mother  died  by  using  the  words 
"should  she  survive  her  mother."  The  last 
clause  already  quoted  by  using  the  words 
"die  childless"  etc.,  means  that,  if  CSeorgla 
Anna  should  die  without  having  a  child  or 
leaving  a  child  before  her  mother's  death, 
the  whole  shall  revert  to  the  testator's  estate 
and  be  equally  divided  among  the  testator's 
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Other  children.  In  short,  tt  meant  that  the 
remainder  In  fee  ahoald  be  vested  In  Georgia 
Anna  at  her  mother's  death,  and  In  case 
Georgia  Anna  ahottld  die  without  learlng  a 
child  before  her  mother's  death,  the  estate 
should  revert  to  the  testator's  estate  and  be 
divided  among  his  other  children.  This  is  in 
application  of  a  rule  that,  where  an  estate  ia 
devised  to  one  tot  life,  with  remainder  to  an- 
other, with  the  farther  provision  that,  if  the 
remainderman  should  die  without  having  a 
cliild,  then  to  a  third  person,  the  words  "die 
wlthont  having  a  child"  are  restricted  to  the 
death  of  the  remainderman  before  the  termi- 
nation of  the  particular  estate.  Blmey  v. 
Richardson,  6  Dana  (Ky.)  432;  Daniel  v. 
Thomson,  14  B.  Mon.  (Ky.)  662 ;  Thackston  T. 
Watson,  84  Ky.  206,  1  S.  W.  398;  Pruitt  v. 
Holland,  92  Ky.  641,  18  S.  W.  8S2;  Ferguson, 
etc.,  y.  Thomason,  etc.,  87  Ky.  619,  9  S.  W. 
714;  Harvey,  etc.,  v.  Bell,  118  Ky.  512,  81 
8.  W.  671;  Bradshaw  v.  Baaer  (Ky.)  110  S. 
W.  420. 

This  conclaslon  is  borne  ont  by  the  context 
of  the  will.  The  testator  in  one  case  refers 
to  having  made  advancements  to  certain  of 
his  children,  and  says  that  it  is  Us  intention 
to  do  equal  and  exact  justice  to  all  of  bis 
children  and  that  all  may  share  and  share 
alike.  Other  language  used  in  the  will  also 
shows  that  it  was  the  intention  Of  the  testa- 
tor that  all  his  children  should  share  equally 
in  his  property,  taking  into  consideration 
certain  advancements  made  to  his  older  chil- 
dren. 

It  follows  that  the  decree  will  be  affirmed. 


BROOKS  V.  STATB.     (No.  248.) 
(Supreme  Court  of  Arfatnsas.     Nov.  IS,  1916.) 

1.  Sbouction    4=946  —  C0BBOBOBA.TION    OF 

PSOSEOITTBIX. 

In  a  prosecution  for  seduction,  before  a  con- 
viction can  be  had  the  testimony  of  prosecatrix 
must  be  corroborated,  trath  as  to  the  promise  of 
marriage  and  the  sexual  intercourse. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
CJent.  Dig.  U  83-«6;  Dec:  Dig.  «»=»46.] 

2.  Sedttction  «=>46  —  Coebobobatiow  of 
PBOsEcirtBix— Gun-T— StJFnciKNCT  or  Evi- 
dence. 

In  a  prosecution  for  seduction,  evidence 
held  sufficient  to  corroborate  prosecutrix  and 
warrant  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Qent.  Dig.  j|  83-^;   Dec.  Dig.  «=»46.] 

3.  Cbiionai.  Law  «=>U69(6)  —  Affxai.  — 
HAKia.ESS  Ebbob— Evidence. 

Error  cannot  be  predicated  on  the  erroneous 
admission  ot  testimony  which  the  trial  court  did 
not  permit  to  go  to  the  jury,  but  specifically  ex- 
cluded from  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  t  8141;   Dec  Dig.  «=»1109(5).] 

Appeal  from  Circuit  Caait,  Sevier  Connty; 
Jeff.  T.  Cowling,  Judge. 

Clavton  Brooks  was  convicted  of  8eductl<m, 
and  he  appeals.    Judgment  affirmed. 


Steel,  Lake  &  Head,  of  Texarfcana,  for  ap- 
pellant Wallace  Davis,  Atty.  Gen.,  and 
Hamilton  Moses,  Asst.  Atty.  Gen.,  for  the 
State. 

HART,  J.  Clayton  Brooks  was  convicted 
of  the  crime  of  seduction,  and  prosecutes 
this  appeal  from  the  judgment  of  conviction. 

[1]  It  is  conceded  that  the  testimony  of 
the  prosecuting  witness  established  the  crime, 
but  It  is  insisted  that  there  is  not  sufficient 
evidence  to  sustain  the  verdict  of  the  jury  for 
the  reason  that  there  is  no  corroboration  of 
ttie  prosecuting  witness.  In  such  cases  be- 
fore a  conviction  can  be  had,  it  is  necessary 
for  the  testimony  of  the  prosecutrix  to  be  cor- 
roborated, both  as  to  the  promise  of  mar- 
riage and  the  sexual  Intercourse.  Nichols 
V.  State,  92  Ark.  421.  122  S.  W.  1003.  and 
Cook  V.  State.  102  Ark.  863,  144  S.  W.  221. 

[2]  According  t»  the  testimony  of  the  pros- 
ecutrix the  first  act  of  intercourse  occurred 
in  February,  1915,  and  the  illicit  relation 
continued  until  the  defendant  left  the  neigh- 
borhood in  July  of  that  year.  On  November 
12,  1916,  a  child  was  born  to  the  prosecu- 
trix, and  a  short  time  thereafter  she  made 
an  affidavit  before  a  justice  of  the  peace 
charging  the  defendant  with  seduction.  Be- 
fore the  warrant  was  issued  the  justice  of 
the  iieace  was  requested  to  interview  the  de- 
fendant -  about  the  charge,  and  did  so.  He 
said  that  he  went  to  the  home  of  defendant's 
parents  and  found  the  defendant  hiding  in 
a  closet  with  a  gun;  that  defendant  seemed 
to  be  excited ;  that  he  told  the  defendant  ho 
had  come  over  to  see  if  he  would  do  the  right 
thing  and  marry  the  girl ;  that  the  defendant 
said  that  he  was  willing  to  marry  the  girl, 
but  that  his  father  did  not  want  him  to ;  that 
the  defendant  ran  off  before  the  warrant 
could  be  served  on  him,  and  remained  awa.v 
from  the  state  until  after  an  indictment  was 
returned  against  him,  and  then  came  back 
and  gave  himself  into  custody;  that  after 
the  defendant  was  Indicted  the  witness  again 
met  him,  and  in  talking  about  the  crime  the 
defendant  said  he  bad  come  to  the  conclu- 
sion he  would  be  convicted,  but  that  be  would 
get  a  pardon  l>efore  he  went  to  the  peni- 
tentiary. 

-  Dr.  Cllngham  stated  that  he  was  called  to 
the  home  of  the  prosecutrix,  and  after  ascer- 
taining that  she  was  pregnant  he  went  to 
see  the  defendant;  tliat  he  told  the  defend- 
ant that  if  he  wronged  the  girl  he  knew  it, 
and  that  if  be  did  do  it,  he  ought  to  go  ahead 
and  marry  her,  and  the  defendant  answered 
that  if  he  wanted  to  marry,  that  he  had  just 
as  soon  have  her  as  any  girl,  but  that  he 
did  not  want  to  marry  any  .one  until  he 
talked  to  his  father  about  it 

The  mother  of  the  girl  testified  that  the 
defendant  had  been  going  with  the  prosecu- 
trix for  the  past  two  years,  that  she  went 
out  frequently  with  him,  and  that  the  de- 
fendant visited  her  regularly  at  her  home. 
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She  alao  stated  that  her  daughter  during 
this  period  rarely  ever  kept  company  with 
any  other  boy. 

The  testimony  we  have  Jnst  recited  was 
sufficient  to  corroborate  the  prosecuting  wit- 
ness, and  warranted  the  jury  In  returning  a 
verdict  of  guilty  against  the  defendant  Nich- 
ols T.  State,  92  Ark.  421,  122  S.  W.  1003; 
Lasater  v.  State,  77  Ark.  472,  94  S.  W.  69. 

It  is  true  the  defendant  denied  his  guilt 
and  Introduced  witnesses  to  corroborate  his 
testimony,  But  the  credibility  of  the  witness- 
es was  submitted  to  the  Jury  under  proper 
Instructions,  and  for  the  reasons  already 
given  the  testimony  was  sufficient  to  war- 
rant the  conviction. 

[$]  A  reversal  of  the  Judgment  of  convic- 
tion is  also  asked  on  the  ground  that  the 
court  erroneously  permitted  two  witnesses 
to  testify  that  the  d^endant  had  told  them 
that  he  had  had  sexual  Intercourse  with  other 
girls.  On  this  assignment  of  error  we  need 
only  say  that  a  careful  examination  of  the 
record  shows  that  the  court  did  not  permit 
this  testimony  to  go  to  the  Jury,  but  spedfl- 
cally  excluded  it  from  them. 

The  Judgment  will  be  affirmed. 


SHOOP  V.  BAKER.    (No.  260.) 
(Supreme  Court  of  Arkansas.    Nov.  20,  1916.) 

1.  Bills  and  Notbs  «=>116— Eitkct  of  Giv- 
ing OF  Note— Account. 

Where  defendant  signed  a  note  given  to 
plaintiff  to  evidence  a  loan,  the  account  for  the 
loan  was  merged  into  the  note,  and  no  action 
thereafter  conid  be  maintained  on  the  account. 
[Ed.  Note. — For  other  cases,  see  BOls  and 
Notes,  Dec.  Dig.  «=>116.] 

2.  Bills  and  Notes  «=>446— Aotiohb— Tm 
TO  Sue— Prematube  Sura. 

An  action  on  a  note  not  due  according  to 

its  terms  is  premature,  and  mnst  be  dismissed. 

[Ed.   Note. — For   other   cases,    see   Bills    and 

Notes,  Cent  Dig.  §S  1311-1329 ;   Dec.  Dig.  <8=> 

446.] 

3.  Bills  and  Notes  «s>113— Fbaud— Bbtop- 

FEL. 

Where  plaintiff  claimed  that  he  made  a  loan 
to  defendant's  brother  under  an  agreement  that 
defendant  should  mortgage  his  mules  to  secure 
it,  and  that  defendant  refused  to  execute  the 
mortgage,  but  signed  a  note  for  the  amount  of  the 
loan,  defendant  may  show  that  he  was  induced 
to  sign  the  note  by  fraud,  but  will  not  warrant 
plaintiff  in  setting  up  his  own  fraud  and  repudi- 
ating the  note  and  suing  on  the  account. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  223 ;   Dec.  Dig.  <S=»113.] 

Appeal  from  Circuit  Court  Crawford 
County;  Jas.  Cochran,  Judge. 

Action  by  R.  R.  Baker  against  O.  D.  Shoop, 
and  another.  E^om  a  Judgment  tor  plaintiff, 
defendant  named  appeals.  Reversed  and  dis- 
missed. 

Appellee  brought  this  action  against  the  ap- 
pellant, 0.  D.  Shoop,  and  W.  S.  Shoop.  Ap- 
pellee testified  that  the  defendants  below 
were  Indebted  to  him  in  the  sum  of  $75,  and 
Interest,    for    money    loaned;    that    Simon 


Shoop  wanted  to  borrow  the  money,  but  ap- 
pellee would  not  loan  to  Simon  unless  C.  D. 
would  sign  with  Iilm.  O.  D.  Shoop  said  to 
go  ahead  and  let  Simon  have  the  money  and 
he  (C.  D.)  would  mortgage  his  mules  for  it 
Appellee  let  Simon  have  the  money  upon  the 
faith  of  C.  D.  Shoop's  promise.  C.  D.  Shoop 
afterwards  refused  to  sign  the  mortgage,  bat 
did  sign  a  note  for  the  money.  The  note  was 
also  signed  by  one  W.  N.  Shoop  and  Frank 
Jack.  The  note  was  not  due  when  the  suit 
was  commenced,  and  appellee  sued  upon  the 
debt,  and  not  upon  the  note. 
0.  D.  Shoop  testified  as  follows: 
"I  did  not  borrow  any  money  from  the  plain- 
tifl.  13x6  plaintiff  and  my  brother  wanted  me 
to  give  a  mortgage  upon  my  team  as  a  security 
for  money  that  be  was  about  to  loan  my  broth- 
er. I  never  did  agree  to  sign  myself,  but  did 
tell  them  that  he  could  ^o  ahead  and  give  a 
mortgage  on  my  mules  if  Simon  would  also 
mortgage  his  wife's  cow  for  the  amount  They 
came  back  and  wanted  me  to  sign  the  mortgage 
after  Mr.  Baker  had  loaned  my  brother  the 
money.  I  refused  to  do  so  unless  his  wife  would 
put  her  cow  in  the  mortgage.  She  reused,  and 
I  did  not  sign  the  mortgage.  Then  they  got 
my  father  and  Frank  Jack  to  sign  a  note,  and 
with  all  of  them  on  the  note  I  signed  it  It  was 
not  my  debt    I  signed  the  note  in  good  faith." 

W.  N.  Shoop  testified  that  appellee  came 
to  him  and  wanted  him  to  sign  a  note  for 
$75,  saying  that  be  would  not  hold  witness 
respou^ble,  but  only  wanted  witness  to  sign 
so  that  he  could  get  O.  D.  Shoc^  on  the  note. 
Witness  signed  It  under  a  written  agreemoit 
between  himself  and  the  appellee  that  wit- 
ness was  not  to  be  responsible  on  the  note. 
The  written  agreement  was  read  in  evidence. 

The  appellee,  being  recalled,  testified  that 
he  knew  that  Simon  Shoop  was  not  respon- 
sible ;  that  he  let  Simon  have  the  money  sole- 
ly upon  C.  D.  Shoop's  credit 

Among  other  things,  the  court  Instructed 
the  Jury  as  follows: 

"Baker  does  not  sne  upon  the  note,  but  does 
sue  upon  the  acconnt.  If  Mr.  Baker  had  a  val- 
id note,  and  there  was  no  fraud  with  certain 
parties,  then,  of  course,  if  the  note  was  not  due 
at  the  time  suit  was  brought,  he  could  not  re- 
cover the  cost  in  the  case.  Smce  that  time  the 
note  has  become  due.  He  could  recover  upon 
the  note  if  he  was  suing  upon  the  note,  but  he 
is  suing  upon  the  original  acconnt  that  he  saya 
Dan  Snoop  stood  for  and  he  let  Simon  Shoop 
have  the  money  upon  Dan  Shoop's  credit  If 
that  is  true,  you  ought  to  give  judgment  for  Mr. 
Baker  against  Dan  Shoop ;  if  it  is  not  true,  yon 
ought  not  to  give  judgment  against  Dan  Shoop." 

The  appellant  excepted  to  the  giving  of 
the  instruction.  The  verdict  and  Jadgmeht 
were  in  favor  of  the  appellee. 

C.  A.  Starblrd,  of  Alma,  for  appellant 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  undisputed  testimony  shows 
that  the  contract  between  the  appellee  and 
the  appellant  for  the  loan  of  the  $75  was 
evidenced  by  a  promissory  note,  which  was 
not  due  at  the  time  the  suit  was  Instituted. 
There  is  no  account  between  appellee  and 
appellant  for  this  note.    The  account  was 
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merged  lnt»  the  note,  and  the  note  most 
stand  as  the  sole  and  only  evidence  ctf  the 
contract  between  the  parties. 

[2,  3]  The  undisputed  proof  shows  that  at 
the  time  of  the  institution  of  this  suit  the 
note  was  not  due.  Hence  the  suit  was  pre- 
mature, and  this,  action  cannot  be  main- 
tained. It  will  be  a  question  of  fact  for  the 
}ury  in  a  suit  upon  the  note  to  determine 
whether  or  not  appellant  was  induced  by 
fraud  perpetrated  upon  him  to  sign  the  note. 
That  might  be  grounds  for  cancellation  of 
the  note  in  a  suit  in  equity  for  that  purpose, 
or  in  a  suit  at  law  upon  the  note  appellant 
might  set  up  such  fraud  as  a  defense,  but 
such  fraud  would  not  Justify  appellee,  the 
payee  of  the  note,  in  setting  up  his  own 
fraud  as  a  reason  why  be  should  repudiate 
tlie  note  and  sue  the  appellant  upon  open 
acconnt. 

If  appelant  Is  liable  at  all,  he  Is  liable 
apon  the  note,  which,  as  we  have  seen,  is  the 
only  written  evidence  of  the  contract  be- 
tween appellant  and  appellee  for  the  loon  of 
the  money.  The  instruction  was  erroneous, 
and  presented  the  case  to  the  Jury  upon  an 
erroneous  theory. 

The  Judgment  is  therefore  reversed,  and 
the  cause  dismissed. 


BENNETT  v.  STATE.    (No.  282.) 
(Snpreme  Court  of  Arkansas.    Nov.  20,  1916.) 

InTOXICATIWQ  LIQT70BS  «=>28e(l)— BVIDKNCB— 
SUFFICIENCT. 

In  a  prosecution  for  being  Interested  in  the 
manufacture  of  intozicatlng  Uquors  contrary  to 
law,  in  which  defendant  admitted  that  the  wit- 
nesses saw  him  at  the  place  where  whisk;  was 
being  manufactured,  but  denied  that  he  assisted 
in  making  it,  evidence  held  to  warrant  a  verdict 
of  guUty. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  300;  Dec.  Dig.  «=»23ea).] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty;   Jeff.  T.  Cowling,  Judge. 

Gus  Bennett  was  convicted  of  being  Inter- 
ested in  the  manufacture  of  intoxicating 
liquors  contrary  to  Acts  1918,  p.  98,  and  he 
appeals.    Affirmed. 

Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  the  State. 

HABT,  J.  Gus  Bennett  was  Indicted  for 
being  interested  in  the  manufacture  of  in- 
toxicating liquors  contrary  to  the  provisions 
of  Act  No.  SO  of  Acts  1915;  see  Acts  1915, 
p.  98.  From  the  Judgment  of  conviction,  he 
has  duly  prosecuted  an  appeal  to  this  court. 
The  only  ground  relied  i^on  for  a  reversal 
of  the  Judgment  is  that  the  evidence  is  not 
legally  sufficient  to  warrant  the  verdict 

Two  witnesses  for  the  state  testified  that 
at  different  times  they  went  to  a  still  In  the 
woods  where  whisky  was  being  made,  and 
that  the  defendant  was  present.  That  they 
did  not  know  whether  or  not  defendant  was 


helping  to  make  tlie  widsky.  One  of  tho 
witnesses  admitted  that  he  had  testified  l>e- 
fore  the  grand  Jury  that  the  defendant  was 
assisting  in  making  the  whisky.  He  stated 
on  the  trial,  however,  that  he  did  not  remem- 
ber seeing  the  defendant  doing  anything  in 
connection  with  mnning  the  still. 

Another  witness  admitted  that  he  testified 
before  the  grand  Jury  that  he  saw  the  defend- 
ant and  others  making  whisky  in  Howard 
county  while  court  was  in  session ;  and  that 
he  saw  them  at  other  times.  He  stated  at  the 
trial  that  this  testimony  was  true.  The  In- 
dictment was  returned  on  August  25,  1916, 
and  the  time  referred  to  by  the  witnesses  was 
during  the  year  1916  prior  to  the  return  Into 
court  of  the  indictment. 

The  defendant  took  the  stand  and  admitted 
that  the  witnesses  saw  him  at  the  place  where 
the  whisky  was  being  manufactured,  but 
denied  that  he  assisted  in  making  it 

The  evidence  adduced  in  behalf  of  the  state 
was  sufficient  to  warrant  the  verdict. 

The  Judgment  will  be  affirmed. 


STATE  T.  ABKANSAS  LUBIBBB  CO. 
(No.  257.) 

(Supreme  CJonrt  of  Arkansas.    Nov.  20,  1916.) 

Mastkb  and  Sbbvaht  ®=>1S— Hodbs  or  I<a.- 
BOB  —  Violation  —  CoNSTBTJCTiON  of  Stat- 
ute—Watchman— "Department  Rblatiho 
TO  Running  and  Manaobmsnt  of  Miu.8." 
Acte  1906,  p.  139,  H  t,  2,  dedaring  that 
10  hours  shall  constitute  a  legal  day's  work, 
and  that  the  act  shall  apply  to  companies  en- 
gaged in  operating  saw  and  planing  mills,  and 
to  all  laborers  employed  by  them  "in  any  de- 
partment relating  to  the  running  and  manage- 
ment of  said  mills,"  was  not  violated  by  a 
lumber  company's  employment  of  a  night  watch- 
man for  12  consecutive  hours  in  guarding  the  mill 
plant  and  lumber  against  trespassers,  thieves, 
and  incendiaries,  and  required  to  give  fire  alarm, 
and  to  punch  a  clock  at  the  end  of  each  hour, 
who  part  of  the  time  could  take  short  naps  if 
he  desired,  since  he  was  not  employed  "m  any 
department  relating  to  the  running  and  manage- 
ment of  said  mills?' 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  14;   Dec.  Dig.  «=>13.] 

Appeal  from  CJircult  Court  Bradley  Coun- 
ty;   Turner  Butler,  Judge. 

The  Arkansas  Lumber  Company  was  in- 
dicted for  a  violation  of  the  hours  of  labor 
statute.  Special  demurrer  to  Indictment 
sustained,  and  the  State  appeals.    Affirmed. 

Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  the  State.  B.  U 
Herring  and  Fred  L.  Parcel!,  both  of  War- 
ren, for  appellee. 

WOOD,  J.  Act  48  of  the  Acts  of  1905 
provides  as  follows: 

"Section  1.  That  on  and  after  the  passage  of 
this  act  ten  hours  shall  constitute  a  legal  day's 
work  for  all  classes  of  working  men  and  labor- 
ers, designated  in  section  two  of  this  act 

"Sec.  2.  This  act  shall  apply  to  •••  as- 
sociations  of   persons,   companies,   or  corpora- 
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tioaa,  «n|aged  In  tlM  basinesa  of  operatbig  or 
constructing  saw  and  planing  rniUs  in  thia 
state,  and  to  all  working  men  and  laborers  now, 
or  hereafter  to  be  employed  by  any  such  assotia- 
tion,  company,  or  corporation,  in  any  depart- 
ment relating  to  the  mnning  and  management 
of  said  mills." 

The  third  section  provJkles  a  penalty  tor 
violation  of  the  act 

The  appellee  was  indicted  for  a  Tlolatlon 
of  the  above  act  The  Indictment,  Qmitting 
formal  portions,  diarged  that  appellee — 
"then  and  there  did  exact  12  hours  of  labor 
per  day  of  one  Tom  B.  Reddin,  the  said  Tom 
B.  Reddin  being  then  and  there  employed  as 
night  watchman  by  the  said  Arliansas  Lumber 
Company,  and  the  said  Arkansas  Lumber  Com- 
pany did  then  and  there  fail  to  comp^  with 
and  did  violate  the  provisions  of  Act  No.  4d," 
etc. 

The  appellee  Interposed  a  special  demnr- 
rer  to  the  Indictment,  one  of  the  grounds 
being  that: 

"The  indictment  charges  the  defendant  with 
violation  of  Act  No.  49  of  the  1905  Acts  of  the 
General  Assembly  of  the  state  of  Arkansas  in 
receiving  more  than  10  hours  of  work  from  its 
night  watchman  at  its  mill  plant  on  the  Ist 
day  of  November,  1916,  which  is  not  a  public 
offense  and  not  prohibited  by  said  act" 

The  court  reserved  its  ruling  on  the  de- 
murrer until  It  heard  the  evidence,  wlilcb 
is  brought  into  the  record  by  an  agreed  state- 
ment of  facts,  as  follows: 

"That  on  the  2d  day  of  March,  1915,  Tom  B. 
Reddin  was  in  the  employ  of  the  Southern  Lum- 
ber Company,  a  corporation  engaged  in  the 
manufacture  of  lumber  at  Warren,  Bradley 
county.  Ark.;  that  the  duties  of  the  said  Tom 
B.  Reddin  as  such  employe  were  the  duties  of 
night  watchman,  and  that  said  duties  required 
liim  to  serve  12  coiuecutive  hours  in  the  dis- 
charge of  his  employ;  that  as  night  watchman 
it  was  his  duty  to  guard  the  mill  plant  and 
lumber  against  trespassers,  thieves,  and  In- 
cendiaries, and  to  extinguish  fires,  if  any  occur- 
red, and  if  in  his  power,  otherwise,  if  he  could 
not  control  the  fire,  to  give  the  alarm ;  that  he 
was  also  required,  at  the  end  of  each  hour,  to 
punch  a  clock;  that  part  of  the  time  he  could 
take  short  naps  if  he  desired;  that  the  duties 
herein  enumerated  were  the  only  duties  required 
to  perform  at  any  time  during  the  12  hours  of 
service." 

After  bearing  the  evidence  the  court  sus- 
tained the  demurrer,  holding  that: 

"The  night  watchman  is  not  shown  oy  the 
evidence  to  be  one  of  those  employes  who  come 
within  the  scope  of  the  act" 

The  gravamen  of  the  offense,  under  the 
act  Is  the  requiring  of  working  and  labor- 
ing men,  engaged  in  "any  department  re- 
lating to  the  running  and  management  of  said 
mills"  to  work  more  than  10  hours  per  day. 
The  indictment  does  not  charge  that  Reddin 
was  employed  and  was  required  to  work  "In 
any  department  relating  to  the  running  and 
management  of  said  mill."  The  facts  show 
that  Reddin  was  employed  as  night  watch- 
man, and  that  his  duties  as  such  required 
talm  to  make  his  rounds  every  hour,  and 
after  an  Interval  of  20  minutes  to  begin  the 
next  round ;  that  he  would  begin  at  6  o'clock 
In  the  evening  and  continue  until  6  o'clock 


in  the  morning.  His  duties  required  him  to 
guard  the  mill  plant  and  lumber  against 
trespassers,  thieves,  and  incendiaries,  and 
to  extinguish  fires,  If  In  his  power,  and,  if 
not,  to  give  the  alarm.  He  was  reqniied 
to  punch  doclcs,  distributed  at  different  points 
over  the  mill,  in  order  to '  show  that  he  had 
made  the  rounds  each  hour.  While  be  was  on 
duty  none  of  the  machinery  was  being  oper- 
ated. 

The  ruling  of  the  arart  was  correct  The 
undisputed  facts  show  that  Reddin  was  not 
employed  by  the  appellee  "in  any  department 
relating  to  the  rannlng  and  management  of 
its  mlU."  The  purpose  of  the  law  was  to 
protect  working  men  and  laborers  while 
employed  In  work  connected  with  "any  de- 
partment relating  to  the  mnning  and  man- 
agement of  the  mills."  The  duties  of  the 
night  watchman,  as  set  forth,  have  no  rela- 
tion to  the  (iterating  and  managing  depart- 
ments of  such  companies.  There  are  many 
employes  about  mill  plants  that  have  duties 
to  i>erform,  such  as  bookkeepers,  night  watch- 
man, auditors,  etc.,  that  have  no  relation  to 
the  oi>eratlng  and  managing  departments. 
The  purpose  of  the  law  was  to  protect  those 
doing  dangerous  and  lal)orlous  work  connect- 
ed with  the  operating  department  and  also 
arduous,  and  perhaps  In  some  cases  danger- 
ous, duties'  connected  with  the  management 
of  the  plants. 

The  court  also  ruled  that  the  act  was  nn- 
coQstltutioual,  but,  having  reached  the  con- 
clusion that  the  proof  falls  to  sliow  any  viola- 
tion of  the  act  It  Is  unnecessary,  in  this  case, 
to  determine  whether  or  not  the  act  is  un- 
constitutional, and  therefore  we  do  not  de- 
cide that  question. 

The  judgment  is  afllrmed. 


LEIOHTON  V.  LEWIS.    (No.  241.) 

(Supreme  Court  of  Arkansas.     Nov.  6,  1916.) 

Landlobd     and     Tenant    «=>159(2)— Fakk 
Lease— CoNSTBUCTioN .—  "Plow"— "Pmw- 

INO  AND  LEVSX  FIZIMO." 

Under  a  farm  lease  of  land  to  be  cultivated 
in  rice,  providing  that  the  landlord  should  pay 
the  expenses  of  operating  a  pumping  plant  and 
should  put  down  a  well,  and  that  if  he  could 
not  get  a  well  suitable  to  irrigate  the  land,  he 
should  not  be  liable  to  the  tenant  in  damages, 
but  should  pay  the  tenant  the  reasonable  value 
of  the  "i^owing  and  levee  fixing"  until  the  ten- 
ant was  notified  of  the  failure  to  get  a  well,  the 
tenant  counterclaiming  in  the  landlord's  action 
to  enforce  a  lien  for  rent  and  for  supplies,  conld 
recover  only  the  amount  spent  for  lUowing  the 
land  and  m  making  new  levees,  as  the  word 
"plow"  means  an  agricultural  implement  drawn 
by  horses  or  other  power,  making  a  furrow  in 
and  turning  up  the  earth,  and  the  verb  "plow" 
means  to  break  up  or  tarn  up  the  surface  of 
the  land  with  a  plow,  and  hence  could  not  recov- 
er for  double-disking  the  land,  plowing  down  old 
levees,  or  tor  dragging,  drilling,  harrowing  or 
rolling. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {  611;   Dec  Dig.  <S=159(2). 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Plowing.] 
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Aiveal  from  Aikansas  Chancery  Court; 
John  M.  Elliott,  Chancellor. 

Action  by  George  G.  Lewis  against  A.  O. 
Leighton  to  enforce  a  landlord's  lien,  with 
counterclaim  by  defendant  Decree  for  de- 
fendant on  his  counterclaim,  and  he  appeals. 
Affirmed. 

B^ugene  Lenkford,  of  Derails  Blnff,  for 
appellant.  John  It.  Ingram,  of  Stuttgart, 
for  appellee. 

HAHT,  J.  Geo.  C.  Lewis  Instituted  this 
action  In  the  chancery  court  against  A.  C. 
Leighton  to  enforce  a  landlord's  lien  for  rent 
and  supplies. 

Lewis  and  Leighton  entered  Into  a  written 
contract  whereby  the  former  rented  to  the 
latter  his  farm  to  be  cultivated  In  rice.  The 
contract  provided  that  the  tenant  should  pre- 
pare the  land,  plant  it,  distribute  the  water, 
and  gather  and  haul  the  rice  to  the  mill.  It 
farther  provided  that  the  landlord  should 
pay  the  expenses  of  operating  the  pumping 
plant,  including  the  salaries  of  tbe  engineers, 
fael,  oil,  eta,  and  also  pay  for  the  necessary 
seed  rice  to  sow  the  farm.  The  lease  contract 
also  contained  the  following: 

"It  la  undentood  that  the  first  party  is  to 
put  down  a  well  and  pumping  plant,  suitable 
for  raising  rice  on  the  said  place  at  once.  How- 
ever, should  the  fint  party  for  any  reason  fail 
to  get  a  well  suitable  to  irrinite  the  said  place 
for  rice  as  aforesaid,  he  shall  not  be  liable  in 
damages  in  any  amount  to  tbe  second  party  for 
such  failure.  But  be  shall  pay  to  the  second 
party  tbe  reasonable  value  of  the  plowing  and 
levee  fijdng  done  on  the  said  place  by  the  said 
second  party  up  to  tiie  time  when  the  second 
party  be  nottfieo  of  such  failure." 

Tbe  material  facts  are  as  follows: 

The  plaintiff  attempted  to  dig  a  well  as 
Teqnlred  by  the  contract,  but  was  unable  to 
get  water  to  Irrigate  the  110  acres  of  land 
embraced  in  the  lease  contract.  He  only  got 
water  sufficient  to  Irrigate  about  30.  acrea  of 
the  land.  The  plaintiff  furnished  the  de- 
fendant feed  to  the  amount  of  $181.30. 

Tbe  defendant  filed  a  counterclaim  to  the 
action,  and  was  allowed  by  the  court  |105 
for  plowing  110  acres  of  land.  The  court  al- 
so allowed  him  $50  for  making  new  levees. 
The  defendant  charged  for  other  items  which 
were  not  allowed  him  by  the  court.  Among 
them  were  the  following: 
Double  disking  110  acres  at  ^.00  per 

acre   $220  00 

Plowing  down  old  levees 18  00 

Dragging  ground  to  level  it 55  00 

Drilffiig  110  acres  at  $.50  ner  acre. ...  65  00 
Harrowing  110  acres  at  $.30  per  acre. .  33  00 
Rolling  40  acres  at  $.50  per  acre 20  00 

The  chancellor  was  of  the  opinion  that 
none  of  these  last-mentioned  items  caine 
within  the  terms  of  tbe  contract.  He  only 
allowed  the  defendant  $215,  comprising  the 
items  above  stated.  A  decree  was  entered 
in  accordance  with  the  opinion  of  the  Chan- 
oellor,  and  the  defendant  has  appealed. 

The   correctness   of   the   decision  of  the 


chancellor  depends  upon  the  construction  to 
be  given  the  words  "plowing  and  levee  fix- 
ing" as  used  in  the  contract.  Webster  de- 
fines a  "plow"  as  an  implement,  drawn  by 
horses  or  other  power,  for  making  a  furrow 
In  and  turning  up  the  earth  to  prepare  it 
for  sowing  or  planting.  The  Century  Die- 
ti<mary  defines  a  "plow"  as  an  agricultural 
Implement  drawn  by  animals  or  moved  by 
steam  power,  used  to  cut  the  ground  and 
turn  it  up  so  as  to  prepare  it  for  the  recep- 
tion of  seeds.  To  "plow"  is  defined  by  £Mnk 
&  Wagnalls  as  to  break  up  or  turn  up  tbe 
surface  of  the  land  with  a  plow. 

The  chancellor  considered  tbe  word  "plow" 
as  used  In  the  contract  In  Its  more  restricted 
and  literal  sense,  and  In  this  we  think  he 
was  correct.  Double-disking  Is  defined  by 
one  of  the  defendant's  witnesses  as  leveling 
and  preparing  the  ground  for  a  seed  bed  with 
a  disk  after  It  had  been  broken  up.  He  de- 
fined drilling  the  110  acres  as  planting  the 
rice,  and  said  that  part  of  the  harrowing 
was  done  before  the  rice  was  planted  and 
part  of  it  afterwards. 

Under  the  terms  of  the  contract  each  of  the 
parties  to  it  was  to  have  one-half  of  the 
rice  which  was  raised.  The  parties  evidently 
realized  that  there  was  a  risk  to  be  run  In 
digging  the  well,  and  provided  what  expense 
or  burden  was  to  be  borne  by  each  one  in 
case  the  well  failed.  The  landlord  was  to 
bear  the  expense  of  digging  the  well,  and  if 
he  failed  to  get  a  well  suitable  to  irrigate 
the  place  for  rice,  he  was  to  pay  the  tenant 
tbe  value  of  the  plowing  and  levee  fixing. 
He  failed  to  get  tbe  well,  and  it  seems  to  us 
that  the  parties  used  the  word  "plowing"  In 
Its  more  limited  or  more  restricted  sense  in 
the  contract;  That  Is  to  say,  they  used  it 
in  the  sense  of  turning  up  the  soil  to  prepare 
it  for  bearing  crops.  If  the  word  "plow" 
Is  to  be  considered  in  its  most  enlarged  sense, 
tbe  landlord  would  have  had  to  have  borne 
the  whole  expense,  and  tbe  tenant  would 
have  been  out  nothing.  If  that  had  been  the 
case,  the  parties  would  likely  have  used  the 
words  "putting  in  the  rice,"  instead  of  "plow- 
ing and  levee  fixing" ;  for  the  words  "putting 
In  rice"  would  have  included  everything  that 
was  to  be  doue  by  the  tenant. 

It  follows  that  the  decree  will  be  affirmed. 


CUBTSINGSIB  v.  BUBKEEN.    (No.  2M.) 
(Supreme  Court  of  Arkansas.     Nov.  6,  1916.) 

1.  Dbains  9=»90— Enfobckmknt  of  Asbxsb- 
KENT— Sau  En  Masse. 

The  sale  of  lots  en  masse  in  foreclosure  pro- 
ceedings for  nonpayment  of  drainage  district 
assessments  is  not  void. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  U  91-101,  103 ;   Dec  Dig.  «=>90.] 

2.  Dbaiks  ®=>90— Bhfobcemint  or  Assna- 

USNTB— DEBCBIITIOH    OF   LANDS. 

Where  three  lots  lay  in  a  row  north  and 
south  of  each  other,  a  description  in  their  sale 
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for  nonpajtemt  of  drainage  district  assess- 
ments reading  "north  half"  of  the  lots  was 
sufficiently  d^nite  and  certain  to  convey  the 
north  hall  of  the  whole  parcel  composed  of  these 
lote. 

.  [Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  SS  91-101,  103;    Dec.  Dig.  (8=»90.] 

3.   DbAINS    ^=>00— ENrOBCKUENT    OF    ASSBSB- 

UENTS  —  Sale  —  Confibuatior  —  Dibcbe- 

nON    OF  COUBT. 

Refusal  to  confirm  sale  of  valuable  lots  for 
the  nominal  amount  of  the  drainage  tax  due 
thereon,  where  the  description  employed  was 
ambiguous  if  not  entirely  void,  was  not  abuse 
of  the  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  ii  91-101,  103;    Dec.  Dig.  <8=>90.] 

Appeal  from  Greene  Chancery  Court;  Ghaa. 
D.  Frlerson,  Chancellor. 

Proceedings  to  sell  lands  for  nonpayment 
of  drainage  district  assessments.  Excep- 
tions by  Mary  J.  Burkeen  to  commissioner's 
report  of  sale  to  assignor  of  U.  L.  Cnrtsinger. 
From  a  decree  for  the  petitioner,  respondent 
appeals.    Affirmed. 

R.  P.  Taylor,  of  Paragould,  for  appellant 
Wm.  F.  Kirsch  and  ParUow  &  Shane,  all  of 
Paragould,  for  appellee. 

SMITH,  J.  This  cause  grows  oat  of  a 
hearing  of  exceptions  to  the  confirmation  of 
the  commissioner's  report  of  sale  In  the  mat- 
ter of  a  foreclosure  proceeding  brought  by 
the  collector  of  Greene  county.  Ark.,  on  be- 
half of  Kight-Mlle  drainage  district  No.  2 
against  certain  lands,  Including  the  lands  in 
suit,  for  the  nonpayment  of  certain  assess- 
ments due  the  drainage  district  In  the 
course  of  the  foreclosure  proceedings  the 
lands  Involved  in  this  suit  were  sold  to  ap- 
pellant's assignor.  Some  time  after  the  one- 
year  period  of  redemption  appellee  filed  ex- 
ceptions to  the  confirmation  of  the  report 
of  sale,  in  which  she  deraigned  title  in  her- 
self by  mesne  conveyances  from  a  forfeiture 
to  the  state  of  Arkansas  for  nonpayment  of 
taxes. 

The  exceptions  were  heard  upon  an  agreed 
statement  in  which  the  following  facts  were 
recited:  That  on  December  16,  1907,  in  the 
course  of  the  organization  of  drainage  dis- 
trict No.  2  and  the  levying  of  assessments 
upon  lands  embraced  in  said  district,  an  as- 
sessment was  duly  made  by  the  county  court 
upon  the  following  described  lands:  "North 
half  of  lots  27,  28,  and  29  of  Crawford's  ad- 
dition to  Paragould."  That,  the  assessments 
for  the  years  1911,  1912,  and  1913  being  de- 
linquent, a  decree  of  foreclosure  was  obtain- 
ed imder  which  the  lands  were  condemned  to 
be  sold  under  the  above  description,  and 
they  were  thereafter  sold  under  that  descrip- 
tion by  the  commissioner  appointed  to  make 
the  sale.  That  the  land  was  described  in  the 
sale  under  which  it  forfeited  to  the  state  as, 
"North  half  of  lote  27,  28,  and  29  of  Craw- 
ford's addition  to  Paragould,"  and  was  so  de- 
scribed In  the  deed  under  which  appellee 
acquired  her  title.    That  said  land  was  ad- 


vertised and  sold  en  masse  for  the  drainage 
taxes  pursuant  to  said  decree  for  the  amount 
for  which  a  lien  had  been  decreed  against 
said  lots. 

It  is  not  denied  that  the  lots  are  valuable, 
and  the  price  for  which  they  wer«  sold  is 
grossly  Inadequate  as  compared  with  tbeir 
actual  value,  as  the  taxes  were  only  a  nom- 
inal sum,  being  a  portion  only  of  the  bettSr- 
m.-^nt  or  enhanced  value  of  the  lots,  result- 
ing from  the  proposed  Improvement.  It  is 
also  shown  "that  said  lots  run  east  and  west 
with  a  frontage  of  50  feet  at  the  east  end  of 
each,  said  lot  28  being  immediately  south  of 
said  lot  27,  and  said  lot  29  being  immediately 
south  of  said  lot  2a" 

Five  exceptions  to  the  report  of  sale  are 
discussed  in  the  brief;  but  we  shall  not  con- 
sider them  all. 

[1]  It  Is  urged  that  the  sale  was  void  be- 
cause the  lots  were  sold  en  masse,  but  a  ma- 
jority of  the  court  do  not  think  this  excep- 
tion Is  well  taken. 

[21  It  is  insisted  by  appellee  that  the  de- 
scription to  be  valid  must  be  definite  and 
certain  so  that  the  lands  may  be  located,  and 
the  correctness  of  this  contention  is  conced- 
ed; but- appellant  snys  the  description  em- 
ployed meets  this  requirement,  and  the  ma- 
jority of  the  court  agree  with  him,  although 
the  writer  and  the  Chief  Justice  are  of  the 
contrary  opinion.  Appellant  contends  that 
the  description  set  out  above  describes  the 
north  half  of  the  parcel  of  land  which  has 
been  divided  Into  three  lots  and  numbered 
for  convenience  as  lots  27,  28,  and  29;  whUe 
appellee  contends  that  the  description  means 
the  north  half  of  each  lot  leaving  an  alter- 
nating south  half  of  a  lot  between  them; 
and  this  was  evidently  the  view  of  the  court 
below  in  passing  upon  the  exceptions. 

[3]  In  the  recent  case  of  Wells  v.  Lenox, 
108  Ark.  366,  159  S.  W.  1099,  Ann.  Cas. 
1914D,  11,  there  is  a  review  of  the  cases 
which  deal  with  the  subject  of  confirmation 
of  judicial  sales  made  In  substantial  con- 
formity to  the  decree  of  sale,  and  It  was  ' 
there  said,  as  It  had  been  several  times  pre- 
viously said,  that  when  property  Is  sold  at 
a  judicial  sale.  In  the  absence  of  fraud  and 
unfairness,  mere  Inadequacy  of  price,  how- 
ever gross,  does  not  invalidate  the  sale.  But 
the  doctrine  of  that  case  is  that  while  courts 
may  generally  be  expected  to  confirm  sales 
which  have  been  conducted  according  to  the 
direction  and  upon  the  term  prescribed  by 
the  court  In  ordering  the  sale,  unless  tnt«r- 
renlng  dbcumstances  should  make  It  unwise 
or  unjust  to  do  so,  yet  the  courte  are  not  com- 
pelled to  confirm  them  because  they  have 
been  so  made,  and  the  purchaser  does  not 
under  all  circumstances,  have  the  absolute 
right  to  rely  upon  his  expectation  of  secur- 
ing his  deed.  So  we  think  that  there  was  not 
here  any  absolute  duty  resting  upon  the  court 
to  confirm  the  sale  of  these  lots  merely  be- 
cause the  sale  conformed  to  the  directions 
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Of  the  court  ordering  It.  The  matter  was 
called  to  the  attention  of  the  court  that  a  de- 
scription had  been  employed  which  was  at 
least  ambiguous.  If  it  was  not  entirely  void, 
a  question  about  which  there  might  be,  as 
there  Is,  Indeed,  here,  a  dUIerence  of  0])in- 
Ion  as  to  its  sufficiency.  And  in  this  con> 
nection  it  was  pointed  out  to  the  court  be- 
low that  valuable  property  had  been  sold 
for  the  nominal  amount  of  the  drainage  tax 
due  thereon,  and  that  upon  the  confirmation 
of  this  sale  the  owner's  title  Is  gone,  and  if 
the  lots  bring  nothing  in  excess  of  the  tax 
due  thereon,  then  the  owner  has  lost  his 
land  and  will  get  nothing  for  It  While 
the  LegislatDre  has  seen  fit  to  n&apt  a 
drastic  and  somewhat  summary  method  of 
enforcing  the  payment  of  these  assessments, 
it  is  certainly  the  policy  of  the  law  that 
the  lands  thus  sold  should  bring  the  larg- 
est sum  obtainable,  especially  as  the  lafr 
requires  the  lands  to  be  sold  to  the  high- 
est bidder,  and  the  owner  of  lands  who  thus 
loses  them  gets  only  the  excess  orer  the 
taxes,  penalty,  interest,  and  costs.  Who  can 
know  that  these  lots  might  not  have  been 
sold  at  a  price  bearing  some  fair  proportion 
to  their  TsJue  if  they  had  been  more  ac- 
curately described,  and  there  had  been  no 
doubt  of  the  sufficiency  of  the  description 
to  pass  the  title  in  the  event  of  confirmation? 
In  view  of  the  circumstances  of  this  case, 
we  think  the  court  had  the  discretion  to  re- 
fuse a  c(Hifirmation  of  this  sale,  and  its  ac- 
tion in  so  doing  is  afilrmed. 


MANILLA  SUPPLY  CO.  v.  TIGER  BROS, 
et  aL    (No.  256.) 

(Suprema  Court  of  Arkansas.    Nov.  20,  1916.) 

1.  Lanolobd  and  Tkrant  4^262(6),   25&— 
Right  of  Action— Tnui—RKiiiDT. 

A  landlord  having  only  a  lien  on  cotton  rais- 
ed by  a  tenant  for  the  amount  of  an  account  for 
supplies,  had  no  title  to  the  cotton  which  would 
austaia  an  action  for  conversion,  but  his  remedy 
was  by  a  suit  in  chancery  to  enforce  the  lien 
against  the  proceeds  in  the  hands  of  the  pur- 
chaser. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  »  1002,  1028,  1045;  Dec. 
Dig.  «=>2Q2(^,  268" 

2,  TUAI.   «s:>ll(l)— MlSTAEKR    FOBH    Or    Ao- 
TION— TKANSFEB. 

Under  Kirby's  Dig.  {  5091,  providing  that 
where  there  is  an  error  as  to  the  kind  of  pro- 
ceeding adopted  the  action  shall  not  be  dis- 
missed, but  shall  be  transferred  to  the  proper 
docket,  the  conrt  should  ordinarily  do  so  on  its 
own  motion,  bnt  the  statute  does  not  authorize 
a  splitting  of  a  cause  of  action  so  ai  to  transfer 
a  part  from  the  court  where  the  action  has  been 
erroneously  instituted,,  but  contemplates  the 
transfer  of  the  action  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  28;    Dec.  Dig.  «8=11(1);    Action,  Cent 


Dig.  1312.] 

Appeal   from   Circuit   Conrt,    Misstaslppi 
County;  Wm.  3.  Driver,  Judge. 
Action  by  the  Manilla  Supply  Company 


against  Tiger  Bros,  end  ofbeia.  Judgment 
for  plaintiff  in  part,  and  from  the  part  of 
the  Judgment  refusing  a  further  recovery 
and  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

B,  L.  Westbrook,  of  Jonesboro,  for  appel- 
lant Little  ft  Lasley,  ot  Blytheville,  for  ap- 
pellees. 

McCULLOCH,  0.  J.  Appellant  rented  land 
in  Mississippi  county  to  one  Ballard;  the 
latter  agreeing  to  pay  as  rent  one-fourth  of 
the  cotton  raised  on  the  premises,  and  ap- 
pellant also  fum^ed  stock  and  other  sup- 
plies to  Ballard.  Ballard  gathered  the  crop 
and  sold  it  to  appellees,  to  whom  he  had 
previously  mortgaged  It,  and  this  is  an  action 
instituted  by  appellant  against  appellees 
in  the  circuit  court  to  recover  the  value  of 
one-fourth  of  the  cotton,  €uid  to  enforce  a 
lien  for  supplies  famished  Ballard. 

On  the  trial  of  the  cause  the  court  sub- 
mitted to  the  Jury  the  question  of  appel- 
lant's right  to  recover  the  value  of  its  inter- 
est In  the  cotton,  but  refused  to  permit  a 
recovery  on  the  account  for  supplies.  The 
Jury  found  in  favor  of  appellant  for  the  val- 
ue of  the  cotton,  and  an  appeal  has  been 
prosecuted  from  that  part  of  the  Judgment 
refusing  to  permit  a  recovery  for  the  amount 
of  supplies  and  dismissing  the  complaint 
on  that  branch  of  the  case.  The  correctness 
of  the  Judgment  in  appellant's  favor  for  the 
value  of  its  interest  in  the  cotton  Is  not 
questioned,  as  appellees  have  not  appealed 
from  the  Judgment  Therefore  we  need  not 
enter  upon  any  discussion  of  the  question  of 
appellant's  right  to  recover  on  that  branch 
of  the  case. 

[1]  Appellant  sues  on  the  theory  that  the 
purchase  of  the  cotton  by  appellees  from  Bal- 
lard constituted  a  conversion,  for  which  ap- 
pellant has  a  right  to  sue  to  the  extent  of 
Its  interest  in  the  property.  If  It  be  conced- 
ed that  appellant  had  such  title  to  the  prop- 
erty as  would  Justify  the  adoption  of  that 
remedy  so  far  as  the  value  of  the  rent  cot- 
ton is  concerned.  It  Is  true  beyond  question 
that  appellant  has  only  a  lien  for  the  amount 
of  the  account  for  supplies,  and  has  no  title 
to  the  property  which  woidd  sustain  an  ac- . 
tlon  for  conversion.  The  remedy  on  that 
branch  of  the  case  is  by  salt  in  chancery  to 
enforce  the  lien  against  the  proceeds  of 
the  prox)erty  in  the  hands  of  the  purchasers. 
Reavis  v.  Barnes,  36  Ark.  675. 

[2]  The  statute  provides  that  where 
there  is  an,  error  as  to  the  kind  of  proceed- 
ings adopted,  the  action  shall  not  be  dis- 
missed, but  that  the  cause  shall  be  transfer- 
red to  the  proi)er  docket  Kirby's  Digest,  S 
6991.  This  the  court  should  ordinarily  do 
on  its  own  motion.  Newman  v.  Mountain 
Parte  Land  Co.,  85  Ark.  208,  107  S.  W.  391, 
122  Am.  St  Rep.  27.  But  appellant  elected 
to  Join  the  causes  of  action,  and  the  statute 
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does  not  aufhorize  «  splitting  of  a  cause  of 
action  so  as  to  transfer  a  part  from  the 
court  where  the  action  has  been  erroneous- 
ly instituted.  The  statute  contemplates  the 
transfer  of  the  action  as  a  whole  and  not 
In  parta  There  was,  therefore,  no  error 
committed  by  the  trial  court  In  refusing  to 
enforce  the  equitable  remedy  In  appellant's 
favor  for  the  recovery  of  Uio  amount  due 
on  the  account  for  supplies. 
Afilrmed. 


PAUIi  T.  STDCKBT.     (No.  261.) 
(Supreme  Court  of  Arkansas.    Nov.  20,  1916.) 
PbOCESS    €=s>118  —  EXEKFTIOIT  —  Attbndakok 

AT  TBIAIi— Attobhets. 
Service  of  summons  in  a  civil  action  upon  an 
attorney  while  engaged  in  the  trial  of  a  cause 
in  a  county  other  than  that  of  his  residence 
does  not  contravene  any  rule  of  public  policy 
nor  any  statute,  but  attorneys  come  within  the 
general  class  against  whom  suits  may  be  brought 
in  any  county  m  which  defendant  is  summoned 
under  direct  provision  of  Kirby's  Dig.  {  6072, 
and  section  8129,  exemijting  witnesses  attend- 
ing trial  from  being  sued  in  counties  where  they 
do  not  reside,  not  applying. 

lEd.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  S  146;    Dec.  Dig.  «=s>118.] 

Appeal  from  Circuit  Court,  Pnlaski  Cotin- 
ty;   Guy  Fulk,  Judge. 

Action  by  Mayme  Paul,  admtalstratrU, 
against  M.  M.  Stuckey.  From  Judgment  for 
defendant,  plaintiff  appeals.  Beversed  and 
remanded. 

Carmlcbad,  Brooks,  Powers  ft  Bector,  of 
Little  Bock,  for  appellant  Campbell  ft  Suits, 
of  Newport,  for  appellee. 

WOOD,  3.  The  appellant  filed  ber  com- 
plaint  against  the  appellee  in  the  Pulaski 
circuit  court,  alleging  that  appellee  was  In- 
debted to  the  estate  of  John  P.  Paul  In  the 
sum  of  $700,  and  asking  that  she,  as 
his  administratrix,  have  Judgment  for  that 
amount.  She  had  summons  Issued.  Api)el- 
lee  Is  an  attorney.  He  was  engaged  in  de- 
fending one  Atkinson,  who  was  on  trial 
charged  with  a  felony  In  the  Pulaski  circuit 
court.  Appellee,  while  thus  engaged,  was 
called  to  the  door  of  the  courtroom,  and  the 
summons  Issued  In  the  dvU  suit  was  served 
upon  him.  At^>ellee  at  that  time  resided  In 
Jackson  county.  He  moved  to  quash  the 
service  of  summons.  The  court  sustained  the 
motion,  dismissed  appellant's  complaint,  and 
she  appeals. 

Was  the  service  valid?  The  action  Insti- 
tuted against  tlie  appellee  belongs  to  that 
class  that  may  be  brought  in  any  county  In 
which  the  defendant  Is  summoned.  Section 
6072  of  Kirby's  Digest  We  have  a  statute 
expressly  exempting  witnesses  from  being 
sued  In  counties  where  they  do  not  reside, 
while  going,  returning,  or  attending  In  obe- 
dience to  a  subpoena.  Kirby's  Digest  S  3129. 
But  there  Is  do  such  statute  concerning  at- 
torneys at  law.    They  fall,  so  far  as  statu- 


tory enactment  is  conciemed,  within  the  gen- 
eral class  against  whom  suits  may  be  brought 
in  any  county  in  which  the  defendant  is  sum- 
moned.   Kirby's  Digest  i  6072,  supra. 

The  appellee  contends  that  attorneys,  while 
attending  court  in  their  professional  capacity 
in  counties  other  than  their  residence,  should 
be  exempt  from  the  service  of  summons  la 
civil  actions  against  them  in  those  counties 
under  the  doctrine  announced  by  Oils  court 
in  Powers  v.  Arkadelphla  Lumber  Co.,  61  Ark. 
604,  33  S.  W.  842,  64  Am.  St  Sep.  276,  and 
MarUn  y.  Bacon.  76  Ark.  168,  88  8.  W.  863, 
113  Am.  St  Rep.  81,  6  Ann.  Cas.  336,  to  the 
effect  that  suitors,  while  in  attendance  upon 
Judicial  proceedings  in  courts  other  than  that 
of  their  residence,  aro  privileged  from  the 
service  of  summons  in  other  adverse  proceed- 
ings Instituted  against  them  in  those  coun- 
ties. 

In  Powers  t.  Arkadelphla  lumber  Co., 
supra,  we  said: 

"One  line  of  authoritiea  rests  the  privilege 
solely  on  the  familiar  constitutional  ground  of 
freedom  from  arrest  on  dvil  process,  but  we 
prefer  to  rest  it  also  on  the  ground  of  a  sound 
public  policy,  so  aptly  expressed  by  the  Supreme 
Court  of  Ohio  in  the  case  of  Andrews  v.  Lent- 
beck,  46  Ohio  St.  40  [18  N.  B.  483.  16  Am.  l^t 
Bep.  647],  thus:  The  question  is  one  which 
profoundly  concerns  tbe  free  and  unhampered 
administration  of  justice  in  the  courts.  That 
suitors  should  feel  free  and  safe  at  all  times  to 
attend,  within  any  jurisdiction  outside  of  their 
own,  upon  judicial  proceedings  in  which  they 
are  concerned,  and  which  reqmre  their  presence, 
without  incurring  the  liability  of  being  picked  up 
and  held  to  answer  to  some  other  adverae  judi- 
cial proceeding  against  them,  is  so  far  a  rule 
of  public  i>olicy  that  it  has  received  almost  iini- 
vetMl  reoocnition  wherever  the  common  law  is 
known  and  administered.' " 

And  again,  quoting  from  Lamkin  t.  Stai^ 
key,  7  Hun   (N.  T.)  479,  we  said : 

"The  court  has  power,  Independently  of  the 
8tatate_^  to  protect  its  smtora,  officers,  and  wit- 


In  Martin  t.  Bacon,  supra,  tfe  quoted  the 
language  of  Judge  Elliott  in  Wilson  t.  Don- 
aldson, 117  Ind.  356.  20  N.  E.  250,  3  U  B.  A. 
266,  10  Am.  St  Bep.  48,  as  follows: 

"High  considerations  of  public  policy  require 
that  tne  law  should  encourage  him  [tbe  nonresi- 
dent suitor]  to  freely  enter  our  forums  by  grant- 
ing immunity  from  process  in  other  dvil  actions, 
and  not  discourage  him  by  burdening  him  With 
the  obligation  to  submit  to  the  wnta  ot  our 
courts  if  be  comes  within  our  borders," 

Public  policy  is  defined  as: 

"That  prindple  of  the  law  which  holds  that 
no  subject  can  lawfully  do  that  whidi  has  a 
tendency  to  be  injurious  to  the  public  or  against 
the  pubhc  good;  the  tirindples  under  which 
freedom  of  contract  or  private  dealing  la  re- 
stricted by  law  for  the  good  of  the  community, 
the  public  good."    82  Cyc  1261. 

In  Woodruff  v.  Berry,  40  Ark.  251,  tlUa 

court  approved  Lord  Brougham's  deflnitloa 
of  public  policy  as  follows : 

"Public  policy,  in  relation  to  this  qnestion,  is 
that  principle  of  the  law  whidi  holds  that  no 
subject  can  lawfully  do  that  which  has  a  tend- 
ency to  be  injurious  to  the  public  or  against  the 
public  good,  which  may  be  termed  the  policy  of 
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the  law,  or  pabBe  poller.  In  relation  to  the  ad- 

ministration  of  the  law. 

Says  the  Supreme  Court  of  Rhode  Island : 
"The  reasons  assigned  for  the  exemption  of 
nonresident  suitors  *  •  •  are  that  coarta  of 
justice  oaght  to  be  open  and  accessible  to  aoit- 
ors;  that  they  ought  to  be  permitted  to  ap- 
proach and  attend  the  conrts  in  the  prosecution 
of  their  claims  and  the  making  of  their  defens- 
es without  •  *  •  molestation  or  hindrance; 
that  [theyj  ou^ht  not  to  be  distracted  •  •  ■ 
from  ;jroaecuting  their  just  rights  or  making 
their  jnst  defenses  to  a  suit  by  reason  of  their 
HabiHty  to  suit  in  a  foreign  jurisdiction."  Bald- 
win T.  BmerKn,  16  R.  I.  804,  807,  IS  AtL  88, 
85,  27  Am.  St.  Rep.  741. 

It  Is  shown  by  numerous  antborltieB  col- 
lated in  the  note  to  MnQen  v.  Sanborn  et  al., 
26  Ii.  R.  A  721,  that  the  rule  arose  and  ex- 
ists as  one  of  the  necessities  of  judicial  ad- 
mlnlstratlou,  l)ecan8e  without  It  it  would  be 
impossible  for  the  courts  to  fully  and  freely 
administer  justice.  It  Is  there  succinctly 
stated  that: 

TThe  rule  exists  in  order  that  causes  may  b« 
fuUy  heard  and  justice  administered  in  an  order- 
ly manner.  The  priyilege  is  to  subserve  public 
interests." 

Now  the  service  of  summons  In  a  civil  ac- 
tion upon  an  attorney  while  engaged  In  the 
trial  of  a  cause  pending  in  a  county  other 
than  that  in  which  he  resides  does  not  con- 
travene any  doctrine  of  public  policy  as 
above  defined  and  as  announced  In  our  de- 
cisions supra.  The  service  of  summons  Is 
had  by  delivering  to  the  defendant  a  copy 
thereof,  or,  If  he  refuses  to  receive  it,  by 
offering  him  a  copy  thereof.  Section  6042, 
Klrby's  Digest 

We  cannot  see  that  the  mere  service  of 
summons  uix>n  an  attorney  while  in  attend- 
ance upon  a  court  In  his  professional  capac- 
ity would  In  any.  way  Infringe  upon  the  dig- 
nity or  Invade  the  prerogatives  of  the  court 
It  could  not  Interrupt  the  orderly  progress  of 
trials  nor  tend  Ut  the  least  to  hamper  and 
embarrass  the  courts  In  the  administration 
of  justice,  llierefore.  as  we  view  It,  the  pub- 
lic good  would  not  be  adversely  affected  by 
such  procedure,  and  the  rule  of  public  pol- 
icy applicable  to  suitors  does  not  obtain. 

In  Netograph  Mfg.  Go.  v.  Scrugham,  1S|7 
N.  Y.  377,  90  N.  B.  082,  2T  L.  R.  A  (N.  S.) 
833,  184  Am.  St  Rep.  886,  it  is  held  that 
(quoting  syllabtis): 

"The  exemption  of  a  suitor  or  witness  from 

grocesa  is  not  a  natural  right,  but  a  privilege 
aving  its  ori^n  in  the  necessity  for  protecting 
courts  from  interruption  and  delay  and  wit- 
nesses or  parties  from  the  temptation  to  dis- 
obey process."  It  "is  in  derogation  of  the 
common  natural  right  which  every  creditor  has 
to  collect  his  debt  by  sabjecting  his  debtor  to  due 
process  of  law  in  any  jurisdiction  where  he  may 
find  him,  and  therefoce  the  privilege  should  not 
be  extended  beyond  the  reason  of  uie  rule  upon 
which  it  is  founded." 

Oar  statute  giving  a  right  of  action  "In 
any  county  In  which  the  defendant  Is  sum- 
moned" Is  but  declarative  of  and  In.  conform- 
ity with  this  natural  right 

The  appellee  contends  that  the  rule  of  pub- 
lic policy  declared  t^  this  court  In  Powers  r. 


Arkadelpbla  Lumber  Oa  and  Martin  r.  Baoon, 
supra,  exempting  nonresident  suitors  from 
the  operation  of  the  statute,  should  also  be 
extended,  by  analogy,  to  attorneys  at  law 
while  attending  In  their  professional  capac- 
ity upon  judicial  proceedings  in  counties  oth- 
er than  that  of  thdr  residence.  Tills  conten- 
tion is  unsound.  The  reason  upon  which  the 
yule  Is  founded,  as  we  have  showu,  is  that 
It  Is  to  the  public  interest  and  for  the  public 
good  that  courts  should  be  untrammeled  in 
their  efforts  to  administer  justice  between 
parties  to  causes  pending  before  them.  Par- 
ties litigant  are  entitled  to  be  heard  In  court 
by  themselves  and  counsel.  In  criminal 
prosecutions  the  accused  Is  guaranteed  this 
right  by  express  constitutional  and  statutory 
law.  Article  2,  I  10,  Const  1874;  Klrby's 
Digest  S  2273.  So  far  as  the  Interest  of  the 
public  is  concerned,  the  ends  of  justice  are 
fully  satisfied  when  suitors  are  protected  in 
the  right  to  be  heard  by  themselves  and 
counsel.  The  selection  of  counsel  by  suitors 
is  a  matter  purely  of  private  concern,  and 
not  of  public  Interest  It  is  not  essential  to 
the  adminlBtration  of  justice,  and  no  rule  of 
public  policy  therefore  requires,  that  courts 
should  extend  the  privilege,  which  was  in- 
tended for  the  protection  of  its  own  authority 
and  dignity  and  to  enable  it  to  do  justice  be- 
tween the  parties,  iw  as  to  grant  immunities 
to  attorneys  from  their  individual  liabilities. 
The  attorney  Is  only  the  alter  ego  of  his 
client  in  the  limited  sense  that  be  may  plead 
In  matters  pertaining  to  his  client's  cause. 
The  attorney  is  not  subject,  like  the  suitor, 
to  the  process  of  the  court  issued  to  enable  It 
to  carry  out  its  orders  in  pending  causes.  He 
cannot  stand  in  bis  client's  shoes  as  to  the 
consequences  of  the  judicial  proceedings. 
Therefore  It  is  not  necessary  for  courts  in 
order  to  deal  out  justice  between,  parties 
litigant,  to  shield  a  nonresident  attorney  from 
the  service  of  process  in  a  matter  that  con- 
cerns him  only,  and  which  in  no  manner  af- 
fects Ids  client's  cause. 

The  effect  of  the  service  of  summons  upon 
a  nonresident  attorney  does  not  operate,  like 
an  arrest,  to  deprive  the  client  of  the  serv- 
ices of  his  attorney,  nor  does  it  tend  to  in- 
terfere with  the  dignity  and  authority  of  the 
court,  and  thus  to  delay  and  obstruct  its 
orderly  procedure  in  the  administration  of 
justice.  Kor  can  it  be  said  that  the  mere 
service  of  a  summons  upon  an  attorney  while 
in  attendance  upon  the  court  could  have  the 
effect  to  so  embarrass  the  attorney  and  dis- 
tract his  attention  from  the  cause  of  his 
client  as  to  virtually  deprive  the  latter  of 
the  benefit  of  counsel  and  thus  deny  blm  his 
legal  right 

When  an  attorney  goes  into  a  jurisdic- 
tion other  than  that  of  his  residence  to 
represent  a  client  before  a  court  in  a  cause 
there  pending,  he  does  so  by  virtue  of 
private  contract  and  of  his  own  motion.  His 
case  is  not  like  ttaat  of  one  wbo  has  to  at- 
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tend  upon  the  coart  as  a  sultoT,  a  Juror,  or 
a  witness.  He  Is  not  under  the  protection  of 
the  court  because  he  Is  In  attendance  thereon 
in  obedience  to  its  process  or  because  he  has 
entered  its  portals  as  a  suitor.  While  be 
takes  an  oath  to  support  the  Constitution  and 
Iws,  and  is  an  officer  of  the  court  in  the 
broad  sense  that  he  is  licensed  to  practice  be- 
fore it  and  is  amenable  to  rules  adopted  for 
the  dispatch  of  the  business  of  the  court  and 
subject  to  its  orders  in  conducting  any  busi- 
ness he  may  have  before  the  court,  yet  his 
emi'loyment  is  private,  and  while  pursuing 
his  practice  before  the  court  he  Is  engaged  in 
his  own  private  business.  He  does  not  oc- 
cupy the  relation  to  the  court  of  one  of  the  of- 
ficers chosen  by  the  public  for  the  discharge 
of  the  public  duty  of  assisting  the  court  in 
the  conduct  of  its  business  in  the  administra- 
tion of  Justice.  But,  if  he  did,  there  is  no 
rule  of  public  policy  requiring  the  court  to 
shield  even  Its  officers  from  the  service  of 
process  in  civil  actions,  unless  the  service  of 
such  process  would  tend  to  impair  the  au- 
thority and  dignity  of  the  court  and  to  ob- 
struct the  administration  of  Justice.  We  can- 
not see  that  the  mere  service  of  a  summons 
in  a  civil  action  upon  any  of  the  officers  of 
the  court  while  in  the  discharge  of  their  du- 
ties would  in  any  manner  reflect  upon  the 
dignity  of  the  court,  or  lessen  its  authority, 
or  Impede  the  administration  of  Justice. 

Our  attention  is  directed  by  learned  coun- 
sel for  appellee  to  quite  a  number  of  cases  in 
support  of  their  contention  that  the  privi- 
lege extends  to  attorneys  as  well  as  to  wit- 
nesses and  parties.  We  have  examined  these 
cases  carefully,  and  it  would  too  greatly 
extend  this  opinion  to  review  them  seriatim. 

Mr.  Blackstone  says  that: 

"Attorneys  and  all  other  persons  attending  the 
courts  of  justice  (for  attorneys,  being  officers  of 
the  court,  are  always  supposed  to  be  there  at- 
tending) are  not  hable  to  be  arrested  by  the 
ordinary  processes  of  the  court,  but  must  be 
sued  by  a  bill,  called  usually  a  bill  of  privilege, 
as  being  personally  present  in  court"  8  Bla&- 
stone's  Commentaries,  star  page  289. 

In  8  Bacon's  Abridgment,  "Privilege,"  B. 
p.  171,  it  is  said: 

"And  it  hath  lately  been  laid  down  by  the 
court  of  C.  P.  as  a  general  rule  that  all  per- 
sons who  have  relation  to  a  suit  which  calls  for 
their  attendance,  whether  they  are  compelled  to 
attend  by  process  or  not,  are  entitled  to  privi- 
lege from  arrest  eundo  et  redeundo,  provided 
they  come  bona  fide.  And  in  this  description 
bail  and  barristers  upon  the  circuit  are  in- 
cluded." 

In  1  Tidd's  Practice  it  is  said: 

"The  parties  to  a  suit  and  their  attorneys  and 
witnesses  are,  for  the  sake  of  public  justice, 
protected  from  arrest  in  coming  to.  attending 
upon  and  retuminp  from  the  courts. 

"It  was  an  ancient  privilege  of  attorneys," 
says  Mr.  Weeks,  "to  be  exempt  from  arrest  on 
mesne  process,  or  being  held  to  bail,  because 
attorneys,  being  obliged  to  attend  officially, 
and,  as  the  law  prestunes,  continuously,  upon 
courts,  they  were  always  amenable  to  their  own 
courts,  and  could  not  be  drawn  away  to  attend 
others.  •  •  •  These  privileges  arose  from 
the  supposition  that  the  business  of  their  di- 


ents  would  suffer  by  their  bdng  drawn  dae- 
where."  Weeks  on  Attorneys,  U  107,  108,  and 
cases  dted   in  note. 

"An  arrest,"  says  Mr.  Blackstone,  "most  b« 
by  corporal  seising  or  tonching  the  defendant's 
body."  S  Blackstone's  Commentaries,  star  page 
288. 

See,  also,  Huntington  v.  Shultz,  Harp.  (S. 
G.)  462,  463,  18  Am.  Dec.  660. 

Perhaps  the  strongest  case  cited  by  coun- 
sel for  appellee  Is  that  of  Brooks  v.  State 
ex  reL  Blcfaards,  8  Boyce  (Del.)  1,  79  Atl. 
790,  61  U  R.  A  (N.  S.)  1126,  Ann.  Cas.  1915A. 
1133,  where  it  is  said: 

"The  privilege  of  parties  to  Judicial  proceed- 
ings, as  well  as  witnesses,  attorneys,  judges, 
jurors  and  certain  other  officers  of  the  court, 
of  going  to  the  place  where  they  are  held,  and 
remaining  as  long  as  necessary,  and  returning 
wholly  fr«e  from  the  restraint  of  process  in  oth- 
er civil  proceedings,  has  been  long  settled  and 
liberally  enforced.  The  rule  is  of  ancient  origin, 
and  is  mentioned  in  the  Year  Books  as  early  as 
Henry  VI.  It  came  to  us  out  of  the  common 
law  pwith  only  such  modifications  as  were  re- 
quired to  make  its  principle  harmonize  with 
American  institutions  and  to  be  in  accord  with 
American  jurisprudence.  *  •  •  The  j)riyi- 
lege  arises  out  of  the  authority  and  dignity  of 
the  court,  it  is  founded  on  the  necessities  of 
judicial  administration,  it  has  for  its  primal 
object  the  protection  of  the  court  and  not  the 
immunity  of  the  person,  and  is  extended  or 
withheld   only  as  judicial  necessities   require." 

There  was  a  time  in  England  when  men, 
however  honest  they  may  have  been.  If  un- 
able to  pay  their  debts,  were  subject  to  arreat 
and  imprisonment  in  the  tower.  This  iMir- 
barous  practice  prevailed  from  the  enact- 
ihent  of  the  "Statute  of  Merchants,"  in  128S, 
until  it  was  finally  abolished  in  the  reign  of 
Victoria,  in  186&  Statutes  32  and  33  Vict 
p.  671.  There  was  also  a  long  period  in  Eng- 
land when,  under  the  influence  and  domination 
of  a  rampant  ecclesiastlcism^,  kings  and  popes 
alike  granted  numerous  scandalous  immuni- 
ties and  privileges  to  a  favored  few  of  spe- 
cial classes.  World's  History  and  its  Makers, 
vol.  1,  p.  362;  1  Oreen's  History  of  England, 
p.  164  et  seq.  It  is  not  surprising,  therefore, 
that  this  doctrine  of  privilege  from  arrest 
should  have  taken  root  and  flourished  in  the 
soil  of  England  at  a  time  when  it  was  rich 
in  the  production  of  special  privileges,  and 
when  poor,  but  honest,  men  had  to  live  in 
mortal  dread  of  being  arrested  and  impris- 
oned for  debt  It  is  easy  to  see  that  in  sudi 
times  witnesses,  Jurors,  suitors,  and  attoiv 
neys  might  be  intimidated  from  attendance 
upon  the  courts,  and  that  the  courts  would 
therefore  be  hampered  in  the  administration 
of  Justice,  and  hence  the  necessity  for  ex- 
tending the  privilege  from  arrest  to  these 
persons  while  going  to,  attending  upon,  and 
returning  from  the  courts.  Thus  arose  the 
above  doctrine  of  the  common  law  which 
some  American  courts  attempt,  by  analogy, 
to  apply  In  this  country.  But  there  Is  no 
analogy.  For  here  the  whole  fabric  of  gov- 
ernment rests  upon  the  principles  of  equality 
and  Uberty,  and  the  doctrine  of  equal  rights 
to  all  and  special  pHvllegca  to  none  finds  ex- 
pression not  only  in  the  OoDstitattoa  of  tbs 
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United  States,  but  In  the  organic  law  of  ey- 
ery  state  In  the  Union. 

We  can  readily  understand  how  the  arrest 
of  an  attorney  during  the  progress  of  a  trial. 
In  the  presence  of  the  court,  which  would 
necessitate  his  giving  ball,  or  else  being  re- 
moved from  the  court,  would  seriously  en- 
croach upon  the  dignity  of  the  court  and  dis- 
turb Its  orderly  procedure,  and  deprive  the 
suitor  of  his  right  to  be  represented  by  the 
counsel  of  his  choice,  and  also  deprive  the 
court  of  the  aid  of  such  counseL  But  the 
service  of  a  copy  of  a  summons  upon  coun- 
sel, which  is  merely  a  notice  to  him  that 
proceedings  have  been  Instituted  against  him 
In  another  jurisdiction,  could  have  no  such 
effect.  There  is  no  analogy  whatever  be- 
tween the  service  of  process  of  summons  and 
the  service  of  capias.  All  the  reasons  there- 
fore for  the  common-law  doctrine  of  privi- 
lege from  arrest  wholly  break  down  in  this 
country  when  they  are  attempted  to  be  ap- 
plied to  the  mere  service  of  summons.  Every 
reason  for  the  rule  having  failed,  the  rule 
Itself  should  falL 

To  bold  that  nonresident  attorneys  are  Im- 
mune from  the  service  of  summons,  or  other 
process,  not  in  arrest,  while  they  are  volun- 
tarily in  attendance  upon  the  court  upon 
their  private  business,  would  be  to  confer 
upon  them  a  special  privilege  not  enjoyed 
by  resident  attorneys.  Eutner  t.  Hodnett, 
59  Misc.  Rep.  21,  109  N.  Y.  Supp.  1068.  "Tbe 
reason  uiK>n  which  those  decisions  are  based" 
that  so  hold,  as  stated  by  the  Supreme  Ck>urt 
of  North  Carolina,  "Is  not  satisfactory  to 
OB."  Greenleaf  v.  People's  Bank  of  Buffalo 
et  al.,  133  N.  C.  292,  45  S.  E.  638,  63  L.  R.  A. 
499.  98  Am.  St  B^.  709.  We  agree  to  the 
conclusions  reached  by  Chief  Justice  Clarke 
in  his  concurring  opinion  In  that  case.  It  oc- 
curs to  us  that  those  decisions  follow  rather 
loosely  the  doctrine  of  the  common  law  with- 
out a  proper  analysis  and  consideration  of 
the  reasons  upon  which  such  doctrine  was 
founded. 

The  framers  of  our  Code,  who  were  pre- 
sumably familiar  with  the  doctrine  of  the 
common  law,  only  exempted  witnesses  from 
being  sued  in  counties  other  than  tbfit  of 
their  residence.  Our  court  has  exempted 
suitors,  on  the  ground  of  public  policy,  and 
by  this  appeal  we  are  ask^d  to  exempt  non- 
resident attorneys.  To  do  so  would  be  ap- 
proving a  doctrine  which  is  contrary  to  the 
genius  of  our  institutions,  and  which  should 
have  no  place  In  the  Jurisprudence  of  this 
country. 

If  we  are  correct  in  our  conclusion  that  no 
mle  of  public  poUcy  in  the  administration  of 
Justice  is  Infringed  by  den}rlng  the  privilege 
to  attorneys,  then  there  Is  no  more  reason 
why  the  privilege  from  service  of  summons 
should  be  granted  to  them  than  to  those  of 
any  other  profession  or  business  calling.  To 
do  so  wonld  put  the  courts  in  the  attitude  of 


establishing   a   hii^ily   discriminatory   class 
prlvlledge  in  fiivor  of  the  legal  profession. 

In  the  case  of  Elam  ▼.  Lewis,  19  Ga.  608,  a 
lawyer  claimed  the  benefit  of  privilege  from 
arrest  because  of  the  f&ct  that  he  was  a 
practicing  attorney  in  tliat  state.  Judge 
liumpkln,  rendering  the  (pinion  of  the  court, 
among  other  things,  said: 

"Any  decision  wliich  separates  the  bar  from 
the  people,  in  sympsthv  or  identity  of  privileges, 
would  prove  one  of  tne  greatest  curses  which 
could  befall  the  profession.  From  the  day  when 
it  is  made  the  bar  itself  will  receive  an  impulse 
downward  in  the  eyes  of  the  community. 
*  *  *  So  extensive  a  question  should  be  de- 
termined upon  the  broad  foundation,  that  the 
general  jaatice  of  the  country  should  alike  per- 
vade all  ranks  and  professions." 

So  we  say. 

The  Judgment  la  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  over- 
rule the  motion  to  quash. 


CITIZENS'  BANK  ft  TRUST  CO.  T. 
HINKLE  et  aL    (No.  262.) 

(Supreme  Court  of  Arkansas.    Nov.  13,  1916.) 

1.  Account  Stated  «=»6<8)— Baitk's  State- 
MsitT  to  Depositok— Time. 

Where  plaintiff,  after  the  death  of  the 
cashier  of  defendant  bank,  who  had  acted  as 
her  agent,  and  who  had  made  unauthorized 
transfers  of  amounts  from  her  deposits  to  Us 
own  account,  by  her  attorneys  bad  the  bank 
make  a  complete  statement  of  such  account, 
which  was  furnished  in  the  latter  part  of  Fel>- 
mary,  at  which  a  director  and  general  attorney 
of  the  defendant  were  present,  and  the  correct- 
ness of  the  account  was  challenged,  the  time 
from  then  until  September  25th,  when  suits 
were  brought  against  the  bank,  only  two  days 
before  the  expiration  of  six  months  after  the 
grant  of  letters  of  administration  on  the  cash- 
ier's estate,  was  not  such  a  lapse  of  time  as  to 
make  the  statement  so  furnished  an  account 
stated. 

[JEld.  Note.— For  other  cases,  see  Account 
Stated,  Cent  Dig.  {  35;   Dec.  Dig.  «=>6(3).] 

2.  Account  Stated  ^s^l— Dehnition. 

An  "account  stated"  presupposes  an  abso- 
lute acknowledgment  or  admission  of  a  certain 
sum  due,  or  a  full  adjustment  of  accounts  be- 
tween the  parties,  the  striking  of  a  balance,  or 
an  express  or  implied  assent  to  the  correctness 
of  the  balance. 

[Bd.  Note.— For  Ather  cases,  see  Account 
Stated,  Cent  Dig.  {$  1-8 ;   Dec.  Dig.  «=s»l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,  Account  Stated.] 

3.  Banks  and  Banking  «=3ll2— Deposits— 

MiSAFPBOPBIATION      BT     CABHIEB. 

Where  a  bank  cashier  transferred  amounts 
from  the  account  of  a  depositor  to  his  individual 
account  without  authority,  and  caused  entries 
on  the  bank's  books  by  virtue  of  the  authority 
of  diarge  tickets  ma^e  by  himself,  which  coold 
only  be  made  by  an  ofScer  or  agent  of  the  bank, 
and  so  misappropriated  such  amounts  to  his 
own  use,  the  bank  would  be  liable  to  the  de- 
positor for  such  amounts,  unless  the  depositor 
with  knowledge  of  such  misappropriations  by 
silence  ratified  and  adopted  them  as  proper 
charges  after  having  received  a  statement  from 
the  bank  with  vouchers  representing  such  charg- 
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ea,  or  did  not  within  a  reasonable  time  notify 
the  bank  that  they  were  incorrect. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  271,  272;  Dec.  Dig.  «=> 

4.  Banks  ard  Baitkino  «S3119— Dxfositb— 

REI.ATIOI7. 

The  relation  of  a  bank  and  its  depositor  is 
simply  one  of  debtor  and  creditor. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Bankinr,  Cent  Die.  §g  28&-202;  Dec.  Dig. 
«=»11W 

5.  Account  Stated  ®=36<3)  —  Dbfositob'b 
Passbook., 

The  passbook  of  a  depositor,  when  balanc- 
ed and  returned,  may  become  an  account  stated 
binding  upon  both  ue  bank  and  the  depositor. 
[Ed.    Note. — For    other    cases,    see    Account 
Stated,  Cent  Dig.  t  85;   Dea  Dig.  «=96(3).l 

6.  Banks  and  Banking  «=»161— Deposits- 
Passbook. 

A  bank  depositor  has  the  right  to  suppose 
that  his  account  is  being  correctly  kept,  and, 
while  bound  to  examine  his  passbook  and  to 
make  complaint  if  it  furnishes  notice  that  im- 
proper charges  have  been  made  against  the  ac- 
count is  under  no  duty  to  act  untfl  such  notice. 
[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {§  300,  301,  346;  Dec.  Dig. 
«=»151J 

7.  Banks  and  Banking  •salSl— Deposit— 
MisAFPBOPBiATioN— Liability  —  Estoppel. 

The  president  of  a  bank,  under  no  duty  as 
such  to  examine  his  own  deposit  account  was 
entitled  to  the  same  rights  and  protection  as  to 
his  deposit  as  the  law  accords  to  other  de- 
positors, so  that  he  could  assume  that  bis  ac- 
count was  being  correctly  kept  in  the  absence 
of  any  passbook  furnishing  notice  that  an  item 
had  beoi  misappropriated  by  the  cashier  from 
his  balance. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  300,  301,  346;  Dec.  Dig. 
<8=»15l!] 

8.  Appeal  and  Erbob  9=31066  —  Hasulxsb 
BBBOB—lNSTBt;cnoN»— Defenses. 

In  a  depositor's  action  against  a  bank  to 
recover  amounts  transferred  by  the  cashier  from 
the  deposit  to  his  own  account  without  au- 
thority, no  prejudice  could  result  to  defendant 
from  instructions  not  correctly  declaring  the  law 
npon  an  account  stated,  whidi  did  not  consti- 
tute a  defense. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4220;  Dec.  Dig.  «=>1066.] 

Appeal  from  Circuit  Court,  Independence 
County;  T.  D.  Crawford,  Special  Judge. 

Su^t  by  Mrs.  Ida  L.  Grwln,  consolidated 
with  suit  by  B.  O.  Hlnkle,  administrator  of 
W.  J.  Erwln,  deceased,  against  the  Citizens' 
Bank  &  Trust  Company.  Judgments  for 
plaintiffs,  and  defendant  appeals.  Judg- 
ments atllrmed. 

■  Brundidge  &  Neelly,  of  Searcy,  and  J.  W. 
&  J.  W.  House,  Jr.,  of  Little  Rock,  for  ap- 
pellant Hal.  L.  Norwood  and  Moore,  Smith, 
Moore  &  Trieber,  all  of  Little  Rock,  and 
Ernest  NeiU,  of  Batesville,  for  appellees. 

SMITH,  J.  This  appeal  is  prosecuted  from 
a  Judgment  of  the  court  rendered  In  a  cause 
wherein  two  cases  were  consolidated  and 
tried  together.  Both  suits  were  against  the 
appellant,  Citizens'  Bank  &  Trust  Company, 


hereinafter  referred  to  as  the  bank.  Mrs. 
Ida  L.  Erwln  was  the  plaintiff  in  one  of  these 
suits,  and  the  administrator  of  her  husband's 
estate  was  the  plaintiff  in  the  other.  It 
was  alleged  by  Mrs.  Erwln  that  on  January 
10,  1913,  she  deposited  with  the  bank  to  her 
credit  the  sum  of  $30,779.18,  and  thereafter, 
up  to  and  Including  November  11, 1914,  made 
sundry  deposits  aggregating  $45,821.03,  so 
that  her  total  deposits  between  those  dntes 
amounted  to  $76,001.11,  which  deposits  were 
made  subject  to  the  rules  controlling  gen- 
eral deposits,  and  that  the  sum  of  $61,061.55 
had  been  paid  her,  leaving  a  balance  of 
$15,539.66,  for  which  she  had  made  demand, 
but  the  bank  had  refused  to  pay. 

In  the  complaint  filed  by  the  administrator 
of  W.  J.  Blrwln's  estate  It  was  alleged  that 
plaintiff's  Intestate  carried  an  account  with 
the  bank  as  a  general  depositor  and  subject 
to  the  rules  controlling  general  deposits; 
that  at  the  dose  of  business  on  January  9, 
1913,  there  was  on  deposit  to  the  credit  of 
his  account  the  sum  of  $33,870.18,  and  the 
bank  was  indebted  to  Erwln  in  that  sum, 
and  on  the  next  day  Brwin  drew  a  check 
for  $30,779.18  in  favor  of  his  wife,  and  at 
the  time  there  was  another  outstanding 
dieck,  which  was  subsequently  cashed  by 
the  bank,  in  the  sum  of  $600,  and  no  other 
checks  had  been  drawn  against  said  account, 
and  there  was  therefore  to  the  credit  of  tbis 
account  the  sum  of  $2,500,  for  which  a  de- 
mand had  been  made  and  payment  refused. 

In  defense  of  Mrs.  Erwln's  suit  the  bank 
denied  that  only  the  sum  of  $61,061.55  had 
been  withdrawn,  alleging  the  fact  to  be  that 
the  entire  deposit  had  been  withdrawn  by 
her  and  by  her  duly  authorized  agents  and 
attorneys.  Further  answering,  the  bank  al- 
leged that  at  stated  intervals  between  the 
dates  mentioned  in  her  complaint  statements 
of  the  account  had  been  rendered  with  bal- 
ances and  passbooks,  at  which  times  the 
canceled  checks  and  vouchers  were  returned, 
and  the  passbooks  showed  at  such  times  the 
true  and  correct  balances  to  her  credit,  and 
no  objection  was  made  thereto  for  nearly  a 
year  after  the  rendition  of  the  last  of  such 
statements.  Whereby  the  iMuik  says  Mrs. 
Erwln  is  now  estopped  to  dispute  such  state- 
ments. 

In  answer  to  the  complaint  filed  by  the 
administrator,  the  bank  alleged  that  MaJ. 
Erwln's  account  was  closed  on  January  10, 
1913,  at  which  time  he  and  his  duly  author- 
ized agent  withdrew  all  of  said  funds  from 
the  bank,  and  said  account  was  closed,  and 
thereafter  statements  were  rendered  to  him 
showing  that  It  had  been  closed,  and  no 
objections  to  such  statements  were  made 
from  that  date  until  the  date  of  his  death  on 
October  22,  1914.  It  was  farther  alleged 
that  on  January  10,  1913,  MaJ.  Etrwin  was 
president  of  the  bank,  and  continued  as  such 
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until  tbe  date  of  his  death.  That  sjb  presi- 
dent he  was  charged  with  the  duty  to  investi- 
gate his  account  and  to  determine  the  cor; 
rectness  thereof  and  to  report  any  irregular- 
ity to  the  board  of  directors.  Wherefore  it 
is  said  that,  because  of  the  failure  to  perform 
his  duty  as  president,  and  because  of  tils 
failure  to  complain  of  the  erroneous  state- 
ment of  his  account  as  a  depositor,  his  ad- 
ministrator is  now  estopped  from  the  prose- 
cution of  a  suit  to  recover  an  alleged  bal- 
ance. 

MaJ.  Grwln  was  a  man  of  large  wealth, 
and  had  extensive  Interests,  but  he  had 
grown  old  and  feeble,  and  on  January  6, 
1913,  being  then  In  his  eighty-first  year,  he' 
bad  a  stroke  of  paralysis,  from  which  be 
never  recovered.  This  event  marked  the 
close  of  his  business  career,  and  such  atten- 
tion as  be  thereafter  gave  to  his  business 
was  in  the  collecting  together  of  the  odds 
and  ends  of  his  headings.  He  had  numerous 
loans,  but  thereafter  made  no  new  ones,  Und 
as  the  old  loans  matured  and  were  collected 
the  iMToceeds  were  deiMsited  to  the  credit  of 
his  wife's  account  with  the  bank. 

In  a  conference  with  Paxton  Thomas,  who 
was  the  casliler  of  the  bank,  MaJ.  Brwin  de- 
termined to  transfer  to  his  wife  the  balance 
to  his  credit  In  the  bank,  and  to  accomplish 
this  end  signed  a  check  drawn  in  blank  as  to 
the  amount,  payable  to  the  order  of  his  wife. 
This  check  was  delivered  to  Tbomas,  with 
directions  to  fill  in  the  amount  of  the  balance 
on  hand,  lees  certain  checks  known  to  be 
outstanding,  but  Thomas  filled  in  this  check 
for  $2,500  less  than  this  balance,  and  credited 
this  difference  to  his  individual  account. 
This  transaction  closed  the  account  of  Maj. 
Erwln  at  the  bank,  and  thereafter  no  checks 
were  drawn  in  his  name,  and  no  subsequent 
deposits  were  made  to  his  credit. 

Notwithstanding  the  allegation  of  the  an- 
swer to  that  efCect,  there  Is  no  proof  that 
MaJ.  Erwin's  passbook  was  ever  balanced 
after  he  drew  the  check  to  his  wife,  nor  Is 
there  any  showing  that  this  chedc  was  ever 
returned  to  him;  but,  upon  the  contrary, 
other  dtecks  drawn  by  MaJ.  E2rwin  were 
found  in  the  compartment  of  the  bank's  vault 
where  canceled  checks  were  kept  until  the 
passbooks  of  the  drawers  of  the  checks  were 
balanced,  and  the  che<^8  so  found  were  ones 
which  would  have  been  included  in  a  final 
balancing  of  this  account 

There  was  no  showing  that  MaJ.  Brwin 
had  any  duties  to  perform  as  president  except 
such  as  are  ordinarily  performed  by  a  bank 
president.  On  the  contrary,  It  affirmatively 
appears  there  was  an  auditing  committee 
whose  business  it  was  to  exercise  a  general 
supervision  of  the  bank's  books,  and  to  make 
regular  examination  of  them  every  two  or 
three  months,  and  to  examine  generally  into 
the  accounts  and  condition  of  the  bank; 
but  this  committee  was  not  required  to  go 


Into  a  personal  investigation  of  any  individ- 
ual accounts. 

It  is  also  undisputed  that  after  his  stroke 
MaJ.  Erwin  did  not  undertake  to  discharge 
any  of  the  duties  of  president,  and  on  only 
a  very  few  occasions  did  he  ever  visit  the 
bank,  and  the  duties  of  president  were  dis- 
charged by  other  persons.  Thomas,  the 
bank's  cashier,  was  a  trusted  friend  and 
agent  of  the  Erwlns,  and  their  confidence  in 
h<m  appears  to  have  been  unlimited.  It  Is 
shown  that  he  signed  the  name  of  MaJ. 
Erwin  to  many  checks  against  that  account 
before  it  was  closed,  and  that  he  continued 
this  practice  in  the  name  of  Mrs.  Erwin  after 
the  account  had  been  opened  in  her  name. 
Indeed,  Mrs.  Erwin  admitted  that  all  the 
checks  and  charges  against  her  account 
which  represented  many  transactions  had  by 
Thomas  were  either  authorised  by  her  or 
were  tor  her  benefit,  except  items  amounting 
to  $15,000.  This  sum  was  covered  by  five 
transactions,  two  of  which  were  checks  sign- 
ed In  her  name  by  Thomas,  dated  May  7, 
1813,  and  September  18,  1913,  and  for  $2,500 
and  $1,500,  respectively.  Two  other  items 
were  charge  tickets  dated  August  14,  1914, 
and  August  25,  1914,  for  the  sums  of  $2,000 
and  $5,500,  respectively.  These  charge  tick- 
ets purix>rted  to  be  loans  made  Thomas,  and 
charge  tickets  for  those  amounts  were  found 
In  the  vaults  of  the  bank.  But  neither  check 
nor  charge  ticket  was  found  to  cover  an 
Item  of  $3,600  dated  January  6,  1914.  Ap- 
pellees contend  that  all  of  these  items  were 
credited  by  Thomas  to  his  individual  ac- 
count, and  there  was  proof  tending  to  support 
that  contention. 

The  evidence  is  undisputed  that  Thomas 
did  not  have  the  authority  to  credit  his  ac- 
count with  the  $2,500  taken  from  the  account 
of  MaJ.  Erwin,  nor  did  he  have  any  authority 
from  Mrs.  Erwln  to  si^  her  name  to  the 
checks  to  his  order  involved  in  this  Utlgatlon, 
and  the  evidence  shows  that  she  did  not  make 
him  any  loan.  The  extent  of  his  authority 
was  to  draw  checks  for  Mrs.  Erwin's  benefit, 
and  none  of  the  items  making  up  the  $16,000 
In  dispute  were  for  her  benefit.  Mrs.  Er- 
win's passbook  was  twice  balanced,  and  the 
first  balancing  covered  the  first  half  of  the 
year  1913,  and  she  testified  that  the  canceled 
checks  during  that  period  corresponded  with 
her  passbook.  And  she  testified  that  there 
was  no  entry  of  the  Item  of  $2,500  charged 
on  the  books  of  the  bank  under  date  of  May 
7,  1913,  in  her  passbook,  nor  any  voucher  of 
any  kind  showing  that  item,  as  they  were 
not  making  any  new  loans,  and  she  would 
have  been  very  much  startled  to  have  found 
any  such  charge.  She  bad  preserved  her 
canceled  checks  during  this  period,  including 
one  for  $133.80,  covering  fencing  district  tax- 
es under  date  of  May  7th,  but  there  was  not 
found  any  other  check  of  that  date  nor  any 
check  for  $2,500  of  any  date.  I.iater  she 
again  left  her  book  to  be  balanced,  and  after 
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waiting  some  time  she  called  on  Thomas  for 
the  book,  bnt  was  told  by  blm  that  the  book 
had  been  misplaced,  and  it  was  never  return- 
ed to  ber.  Thomas  then  furnished  Mrs.  Er- 
wln  with  a  second  book  which  contained  a 
statement  of  her  account  from  January  7, 
1914,  to  June  6, 1914,  thus  leaving  a  period  of 
several  months  of  which  she  had  no  state- 
ment of  the  account  Within  this  period  for 
which  no  statement  was  furnished  were  the 
Items  dated  September  18,  1913,  for  $1,500, 
and  the  one  for  $3,500  dated  January  6,  1914. 
She  testified  that  when  Thomas  gave  her  this 
second  book  he  said  "I  made  up  your  book 
from  the  first  of  the  year,"  and,  while  she 
bad  never  heard  of  an  occurrence  Just  like 
this,  It  did  not  occur  to  her  that  there  was 
anything  wrong  about  the  transaction,  and 
that  her  suspicions  were  not  aroused,  as  the 
checks  which  were  delivered  to  her  corre- 
sponded with  the  charges  against  her  in  ber 
passbook,  and  that  there  was  no  balancing 
of  ber  book  during  the  period  which  would 
have  covered  the  alleged  loans  of  $2,000  and 
$5,500  under  date  of  August  4,  1914,  and  Au- 
gust 25,  1914,  respectively. 

Kennerly,  who  was  an  employ^  of  the  bank 
during  the  time  Thomas  was  its  cashier,  and 
succeeded  Thomas  in  that  capacity,  testified 
that  he  balanced  Mrs.  Ekwln's  passbook  on 
June  6,  1914,  and  that  It  was  balanced  again 
on  January  B,  1915,  at  which  time  a  check 
was  drawn  by  Mrs.  Brwin  for  the  amount 
then  on  deposit  to  her  credit,  and  the  account 
was  converted  into  a  time  deposit,  and  a  cer- 
tificate of  deposit  was  issued  for  the  amount 
shown  by  the  bank's  books  to  be  then  on  hand. 

After  the  death  of  MaJ.  Erwin  his  estate 
became  Involved  In  lltlgati<m  over  its  distri- 
bution, and  Inquiry  was  made  Into  the  state 
of  these  accounts.  OflJcers  of  the  bank  began 
to  suspect  Thomas'  peculations,  and  when 
Thomas  was  called  upon  for  a  statement  of 
these  accounts  he  went  to  work,  ostensibly,  to 
comply  with  this  demand,  and  some  time 
during  the  night  while  he  was  supposed  to  be 
thus  employed  he  committed  suicide  in  the 
vault  of  the  bank.  It  is  suggested  that  he 
spent  the  time  In  the  bank  destroying  evi- 
dences of  his  wrongdoing,  and  that  much  of 
the  uncertainty  about  the  facts  of  this  case 
grow  oat  of  the  destruction  by  blm  of  this 
evidence. 

[1, 2]  After  Thomas'  death,  and  after  Mrs. 
Erwln's  attorney  bad  received  from  her  her 
new  passbook  with  the  canceled  checks  for 
the  period  from  January  7,  1914,  to  June  5, 
1914,  these  attorneys  had  the  bank  make  a 
complete  statement  of  this  account,  and  that 
statement  showed  all  the  items  Involved  In 
this  controversy.  This  statement  was  fur- 
nished in  the  latter  part  of  February,  and 
these  suits  were  begun  on  September  25, 1915. 
Thomas'  death  occurred  on  January  20,  1915, 
and  letters  of  administration  were  taken  out 
on  his  estate  on  February  1,  1915,  and  there 
Is  proof  on  the  part  of  the  bank  to  the  effect 


that  It  was  not  advised  that  ft  would  be  held 
responsible  for  the  full  amount  of  Thomas' 
peculations  until  two  days  before  the  expira- 
tion of  six  months  after  the  grant  of  letters 
of  administration  on  Thomas'  estate.  Mrs. 
EJrwtn  removed  to  Tennessee  after  the  death 
of  ber  husband,  and  has  since  continued  her 
residence  there,  and  there  is  no  proof  of  any 
acquiescence  on  her  part  in  the  correctness 
of  the  statement  of  her  account  as  furnished 
her  attorneys  nor  by  the  attorneys  themselves 
after  a  conference  beteween  them  and  their 
client  had  revealed  the  improper  charges 
which  had  been  made  against  the  account. 
While  these  suits  were  not  brought  against 
the  bank  until  September  26,  1915,  the  undis- 
puted proof  Is  that  a  conference  of  Mrs.  E<r- 
wln's  attorneys  was  held  in  the  latter  part  of 
February,  1915,  at  which  Charles  F.  Cole, 
who  was  a  director  and  the  general  attorney 
for  the  bank  and  a  member  of  Its  auditing 
committee,  was  present,  at  which  time  these 
discrepancies  were  discussed,  and,  while  there 
is  some  difference  as  to  what  was  said  in 
regard  to  the  extent  ot  the  bamk's  Uablllty. 
there  Is  no  dispute  that  the  correctness  of  the 
account  yras  then  challenged;  and  we  think 
It  should  be  said  as  a  matter  of  law  that  no 
such  time  had  elapsed  between  the  date  when 
the  full  statement  of  Mrs.  Erwla's  account 
was  furnished  her  attorneys  and  the  date 
when  the  bank's  attorney  was  notified  that 
this  account  was  not  correct  as  made  the 
statement  so  furnished  an  account  stated. 

In  1  Buling  Case  Law,  p.  2U,  It  Is  said : 

"An  account  stated  presupposes  an  absolate 
acknowledgment  or  admissioii  of  a  certain  sum 
due,  or  an  adjustment  of  accounts  between  the 
partieB,  the  striking  of  a  balance,  or  an  asaent 
express  or  implied,  to  the  correctness  of  the 
balance.  If  the  acknowledgment  or  admiaaion 
is  qualified  and  not  absolute,  or  if  there  is  bat 
an  admission  that  something  is  due,  withont 
specifying  how  much,  there  is  no  account  stated, 
nor  does  an  account  stated  exist  if  there  ts  bat 
a  partial  settlement  of  accounts,  without  ariiv- 
ing  at  a  balance,  or  if  there  is  a  dissent  from 
the  balance  as  stmek." 

The  essentials  of  an  aceount  stated  are 
lacking  here.  The  bank  offlcers  themsdves 
had  become  suspicious  of  Thomas,  and  ttte 
verification  of  these  suspicions  caused  tbe 
snldde,  and,  so  far  as  the  Erwlu  account  Is 
concerned,  bis  suicide  was  not  only  bis  exi4a- 
tion,  but  It  was  his  confession. 

The  demand  of  the  attorneys  for  a  state- 
ment of  the  account  was  made  after  the  sui- 
cide, and  the  demand  waa  not  merely  that  a 
passbook  be  balanced  from  the  exact  date  on 
which  it  had  been  previously  balanced,  but 
that  a  statement  of  the  entire  account  be 
furnished  and  the  significance  and  purpose 
of  this  demand  could  not  have  been  nnkno'wn 
to  the  bank  under  the  circumstances.  More- 
over, the  proof  Is  undisputed  that,  before  tbe 
expiration  of  the  month  In  which  the  demand 
was  made,  actual  notice  was  given  to  the  at- 
torney for  the  bank  that  the  account  was  not 
correct 

Proper  Instructions  submitted  to  the  Juxj 
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the  qneaUon  of  Thomas'  agency  and  anthor- 
ity,  and  tbat  qaestioa  may  be  said  to  be  con- 
cluded by  the  verdict  of  the  jury. 

[3-8]  The  pivotal  Instruction  In  the  case  so 
far  as  the  suit  of  Mrs.  Erwln  Is  concerned 
was  Instruction  No.  6,  given  at  the  Instance 
of  the  plaintiff,  and  this  Instruction  reads  as 
follows: 

"You  are  instructed  that,  if  you  find  Parton 
Thomas,  bb  cashier  of  the  bank,  transferred 
amounts  from  the  account  ol  Ida  L.  Erwiu 
without  her  authority  to  his  individual  acconn^ 
and  caused  entries  to  be  made  on  the  books  of 
the  bank  by  virtue  of  authority  of  charge  tickets 
made  by  himself,  which  operated  to  transfer 
the  amounts  to  his  credit,  and  that  charge  tick- 
ets as  used  by  said  Paxton  Thomas  in  said 
transactions  could  only  be  made  by  an  officer 
or  agent  of  the  bank,  and  that  by  this  system 
the  said  Paxton  Thomas  appropriated  amounts 
to  his  own  use,  then  you  are  instructed  that  as 
between  the  bank  and  Ida  L.  Erwin  the  bank 
would  be  liable  for  such  charges  made  to  her 
account,  unless  with  knowledge  of  said  improp- 
er charges  she  has  by  silence  ratified  and  adopt- 
ed the  same  as  proper  charges,  or  having  re- 
ceived a  statement  from  the  bank  with  vouchers 
representing  such  charges,  and  she  upon  receiv- 
ing them  did  not  in  a  reasonable  time  notify 
the  bank  that  they  were  improper,  and  the 
bank  was  injured  by  her  failure  to  so  notify  it" 

The  objection  made  to  this  instruction  is 
the  employment  of  the  phrase  "with  knowl- 
edge of  said  Improper  charges."  The  theory 
of  the  bank  was  and  is  that,  even  though 
Thomas  bad  ho  authority  to  divert  the  depos- 
its of  the  Erwlns,  yet  statements  of  the  ac- 
counts showing  that  this  had  been  d<»ie  were 
furnished,  and  that  these  statements  became 
accounts  stated. 

Discussing  this  qnestloa,  the  Supreme 
Court  of  the  United  States,  In  the  case  of 
Leather  Mfg.  Co.  v.  Mwgan  et  al.j  117  U.  S. 
96,  6  Sup.  Ct  667,  2d  U  Ed.  811,  said: 

"WhUe  it  is  true  that  the  relation  of  a  bank 
and  its  depositor  is  one  simply  of  debtor  and 
creditor  (Phoenix  Bank  v.  Risley,  111  U.  S. 
125,  127  [4  Sup.  Ct.  322,  28  L.  Ed.  374]),  and 
that  the  depositor  is  not  chargeable  with  any 
payments  except  such  as  are  made  in  conform- 
ity with  his  orders,  it  is  within  common  knowl- 
edge that  the  object  of  a  passbook  is  to  Inform 
the  depositor  from  time  to  time  of  the  condition 
of  his  account  as  it  appears  upon  the  books  of 
the  bank.  It  not  only  enables  him  to  discover 
errors  to  bis  prejudice,  but  supplies  evidence  in 
bis  favor  in  the  event  of  litigation  or  dispute 
with  the  bank.  In  this  way  it  operates  to  pro- 
tect taim  against  the  carelessness  or  fraud  of 
the  bank.  The  sending  of  his  passbook  to  be 
written  up  and  returned  with  the  vouchers  is 
therefore,  m  effect,  a  demand  to  know  what  the 
bank  claims  to  be  the  state  of  his  account;  and 
the  i»tum  of  the  book,  with  the  vouchers,  is 
the  answer  to  that  demand,  and,  in  effect,  im- 
ports a  request  by  the  bank  that  the  depositor 
wllL  in  proper  ome,  examine  the  account  so 
r^dered,  and  either  sanction  or  repudiate  it" 

And   farther  in'  the  same  opinion  it  was 

said: 

"It  seems  to  us  that,  if  the  case  bad  been 
submitted  to  the  jury,  and  they  bad  found  such 
negligence  upon  the  part  of  the  depositor  as 
precluded  him  from  disputing  the  correctness  of 
the  account  rendered  by  the  bank,  the  verdict 
could  not  have  been  set  aside  as  wholly  un- 
supported by  the  evidence.  In  their  relations 
with  depositors  banks  are  held,  as  they  ought 
to  be,   to  rigid  responsibility.     But  the  prin- 


ciples gov»ning  those  relations  ought  not  to  be 
so  extended  as  to  invite  or  encourage  sudi  ne;;- 
ligence  by  depositors  in  the  examination  of  their 
bank  accounts  as  is  inconsistent  with  the  rela- 
tions of  the  parties,  or  with  those  established 
rules  and  usages,  sanctioned  by  business  men  of 
ordinary  prudence  and  sagacity^  wMch  are  or 
ought  to  be  known  to  depositors.    •    •    • 

"While  no  rule  can  be  laid  down  that  will 
cover  every  transaction  between  a  bank  and  its 
depositor,  it  is  sufficient  to  say  that  the  tatter's 
duty  is  discharged  when  he  exercises  such  dili- 
gence as  is  required  by  the  circumstances  of  the 
particular  case,  including  the  relations  of  the 
parties,  and  the  established  or  known  usages 
of  banking  business." 

We  think  this  Is  the  true  rule  to  apply  be- 
tween a  bank  and  Its  depositor,' as  we  have 
held  that  relation  to  be  one  of  debtor  and 
creditor.  State  Nat  Bank  v.  First  Nat 
Bank,  187  S.  W.  674.  Notwithstanding  the 
fact,  however,  thdt  we  now  hold  that  the 
passbook  of  a  depositor,  when  balanced  and 
returned,  may  become  an  account  stated  and 
binding  upon  both  the  bank  and  the  depositor 
as  such,  yet  we  think  the  instruction  given 
was  a  correct  declaration  at  the  law  as  ap- 
plied to  the  facte  of  this  case.  This  instruc- 
tion dealt  both  with  the  questions  of  ratifica- 
tion or  estoppel  and  also  with  the  duty  of  a 
depositor  to  examine  statements  of  his  ac- 
count and  to  report  any  improper  charges 
within  a  reasonable  time.  Having  shown 
that  there  was  no  evidence  that  Mrs.  Elrwln 
had  been  furnished  a  statement  of  the  ac- 
count showing  these  charges,  there  could  be 
no  objection  to  saying  that  she  must  have 
had  knowledge  of  them  to  have  ratified. 
Certainly  she  could  not  ratify  the  unauthor- 
ized act  until  she  had  knowledge  of  that  act 
or  was  furnished  the  means  of  obtaining 
that  knowledge. 

[6]  Mrs.  Erwln  bad  the  right  to  suppose 
that  her  accounte  were  being  correctly  kept; 
and,  while  it  was  her  duty  to  examine  her 
passbook  and  to  make  complaint  to  the  bank, 
if  her  passbook  furnished  her  with  fhe  notice 
that  Improper  charges  had  been  made  against 
her  account,  yet  she  was  nnder  no  duty  to 
take  any  action  until  she  had  this  informa- 
tion. ' 

[7]  We  think  no  different  rule  is  to  be  ap- 
plied to  Maj.  Brwln's  account.  It  is  true  that 
he  had  been  the  acting  president  of  the  bank 
prior  to  his  stroke  of  paralysis,  and  remained 
as  the  nominal  president  until  the  time  of  his 
death  on  October  22,  1014,  and  it  was  known 
to  every  one  connected  with  the  bank  in  any 
capacity  that  he  was  not  nndertaktug  to  dis- 
charge any  of  the  functions  of  that  office. 
This  record  does  not  present  the  question  of 
the  bank's  liability  to  one  who  dealt  with  It 
on  the  faith  of  the  fact  that  Erwln  was  being 
held  out  as  president  In  such  event  the 
president  might  Incur  a  liability  from  the 
fact  that  he  was  the  nominal  president,  al- 
though he  discharged  none  of  the  duties  of 
that  office.  This  case  presente  the  question  of 
the  bank's  liability  to  one  of  Ita  depositors 
who  was  ita  president    There  is  nothing  in 
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this  record  to  show  fbat  MaJ.  Brwin  was  un- 
der any  duty  to  make  any  examination  as 
president  of  the  bank  of  his  own  or  any  other 
account,  and  In  the  absence  of  such  duty  he 
Is  entitled  to  the  same  rights  and  protection 
in  his  individual  deposit  as  the  law  accords 
to  other  depositors. 

3  H.  0.  L.,  p.  440,  g  66,  in  the  article  on  the 
subject  of  Banks,  defines  the  duty  of  presi- 
dent as  follows: 

"  ♦  •  •  The  president  is  but  the  executive 
agent  of  the  board  of  directorg,  to  perform  such 
duties  as  may  be  devolved  upon  him;  he  is 
not  the  corporatiou,  and  cannot  take  the  place 
of  the  governing  board,  and  make  contracts  or 
incur  UablUties  outaide  of  the  ordinary  business 
of  the  bank,  without  special  authority.  Ordi- 
narily the  cashier  of  a  bank  is  its  managing  offi- 
cer, and  the  powers  of  the  president  as  sud^  are 
very  limited,  save  as  conferred  on  him  by  the 
board  of  directors.  Special  powers  may,  of 
course,  be  conferred  upon  the  president;  ana 
where  he  acts  with  the  knowledge  and  consent 
of  the  bank  in  a  particular  matter  his  authority 
to  do  so  cannot  be  denied.  •  •  •  The  presi- 
dent usually  presides  at  the  meetings  of  the 
board  of  directors,  and,  being  a  member  of  the 
board  of  directors,  he  is,  in  the  absence  of  that 
body,  intrusted  with  the  general  supervision  of 
the  concerns  of  the  bank.    •    •    • " 

In  section  71  of  the  same  text  (page  444) 
the  duties  of  the  cashier  are  defined  as  fol- 
lows: 

"  •  •  *  The  cashier's  ordinary  duties  are 
to  keep  all  the  funds  of  the  bank,  its  notes,  bills, 
and  other  choses  in  action,  to  be  used  from  time 
to  time  for  the  ordinary  and  extraordinary  ex- 
igencies of  the  bank.  He  usually  receives,  di- 
rectly or  through  subordinate  officers,  all  mon- 
eys and  notes  of  the  bank,  dehvers  up  all  dis- 
counted notes  and  securities  when  they  have 
been  paid,  draws  diecks  to  withdraw  the  funds 
of  the  bank  where  they  have  been  deposited,  and 
as  the  executive  officer  of  the  Itank  transacts 
most  of  its  business." 

The  proof  here  does  not  show  that  any 
cliarge  ticket  or  passbook  was  ever  return- 
ed to  MaJ.  Erwln,  and  he  was  Hot,  therefore, 
ever  advised  or  famished  the  means  of  know- 
ing that  the  item  of  $2,500  bad  been  snbtract- 
ed  from  his  balance. 

[8]  The  court  gave  at  appellant's  request 
an  instruction  to  the  effect  that  a  delivery  of 
canceled  checks  and  vouchers  of  a  depositor 
to  an  attorney  of  such  depositor  was  equiva- 
lent to  a  delivery  to  the  depositor,  and  that 
when  so  delivered  It  became  the  duty  of  the 
depositor  or  her  attorney  to  Inspect  the  same 
within  a  reasonable  time  and  to  make  com- 
plaint of  any  error;  but  it  is  said  that  other 
instructions  on  the  same  subject  were  In 
conflict  With  it.  Even  though  this  were  true, 
such  error  would  not  call  for  the  reversal  of 
the  case.  Having  held  as  a  matter  of  law 
that  the  account  did  not  become  an  account 
stated  through  the  statement  furnished  the 
attorneys  for  Mrs.  Erwln,  no  prejudice  could 
result  if  the  instructions  did  not  correctly  de- 
clare the  law  upon  the  subject  which  did  not 
constitute  a  defense. 

Exceptions  were  saved  to  the  action  of  the 
court  in  giving  and  refusing  other  instruc- 


tions ;  Irat  we  think  the  views  we  have  here 
expressed  render  it  unneoessaty  to  discuss 
these    instructions. 

Finding  no  prejudicial  error,  the  judgments 
are  affirmed. 


TINDBLL  T.  ROBfilNa 
(Supreme  Court  of  Tennessee.    Nov.  18,  1916.) 

1.  Coots  ®=>280  —  Jtidoiient  Against  Sue- 

CESSFtTL  PABTY— MOTIOIf. 

Under  Shannon's  Code,  §§  4945,  4946,  pro- 
viding that  all  costs  accrued  at  the  instance  of 
the  successful  party,  which  cannot  be  collected 
out  of  the  other  party,  may  be  recovered,  on  mo- 
tion, by  the  person  entitled  to  them,  against  the 
successful  party,  and  requiring  five  days'  writ- 
ten notice  of  the  motion  to  be  given  to  defend- 
ant in  the  motion,  such  a  motion  must  be  made 
in  the  particular  court  in  which  the  costs  ac- 
crued, and  in  which  the  suit  was  filed  wherein 
the  costs  sued  for  arose. 

[Ed.  Note. — For  other  cases,  see  Costa,  Cent 
Dig.  §§  1040-1042 ;   Dec  Dig.  «=»280.] 

2.  Costs  9=3280  —  JcrsoifENT  Oveb  or  Mo- 
tion. 

Under  such  statutes,  judgments  upon  mo- 
tions for  judgment  over  for  costs  must  have  all 
the  requisites  of  other  judgments  by  motion, 
and  are  based  upon  the  facts  shown  by  the  doca- 
ments  and  records  filed  in  the  causes  in  which 
the  costs  accrued,  the  issue  ot  an  executim 
against  defeated  party,  a  sufficient  return  there- 
on showing  search  and  want  of  property,  and 
the  right  of  applicant  to  such  judgment  over. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  M  1040-1042;  Dec.  Dig.  «8=»280;  Judg- 
ment, Cent  Dig.  {  1540.] 

Certiorari  to  Court  ot  Civil  Appeals. 

Motion  for  judgment  over  for  costs  by  0. 
S.  Tlndell  against  J.  Albert  Bobbins.  Judg- 
ment In  the  Court  of  Civil  Appeals  affirmed 
judgment  for  defendant,  and  idalntlfl  brings 
certiorari.    Affirmed. 

Jesse  L.  Bogers,  of  EnoxYille,  tor  plain- 
tiff. Maynard  &  Lee,  of  Knoxvllle,  tor  de- 
fendant. 

EVANS,  Special  Judge.  The  question  In 
this  case  Is  whether  a  motion  for  Judgment 
over  for  costs  may  be  made  In  the  court  of  a 
different  justice  of  the  peace  than  that  tn 
which  the  costs  accrued.  At  the  present  term 
we  have  had  before  ua  several  cases  Involv- 
ing this  same  question,  in  all  of  whitih  the  pro- 
cedure under  our  statutes  seems  to  be  mis- 
understood. 

In  this  case  the  plalntlfl  in  error,  a  deputy 
sheriff,  filed  a  motion  for  Judgmoit  over 
against  defendant  in  error  for  certain  costs 
which  had  accrued  at  the  latter's  instance 
in  cases  ffied  before  otbee  Jnstlces  of  the 
peace  than  the  one  befOrfe  whom  the  motion 
for  Judgment  over  was  made.  The  case  was 
carried  to  the  drcnit  court  of  Knox  county 
by  appeal,  and  that  conrt  dismissed  the  plain- 
tiffs action  upon  the  ground  that  the  justice 
of  the  peace  before  whom  the  motion  waB 
filed  had  no  Jurisdiction.  This  Judgment  of 
the  circuit  court  was  affirmed  by  the  Court 
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of  civil  Appeals,  and  the  case  Is  here  upon 
petition  for  certiorari. 

Tbe  plaintiff  In  error  relies,  In  his  petition 
and  brief,  optm  section  4d45  of  Shannon's 
Code,  which  Is  as  follows: 

"All  costs  accrued  at  tbe  instance  of  the  snc- 
cessful  party,  which  ctnnot  be  collected  out  of 
the  other  party,  may  be  recovered,  on  motion, 
by  the  person  entitled  to  them,  against  the  auc- 
cesaful  party." 

Also  npon  section  4946,  wbldi  Is  as  follows: 
"In  all  cases,  when  motions  are  made  against 
the  saoeessfol  part?  for  costs  aocrued,  at  his 
instance,  and  which  cannot  be  collected  from 
the  other  party,  five  days'  written  notice  of  the 
time  and  place,  and  tbe  court  before  which  said 
motion  is  to  be  made,  shall  be  given  to  the 
defendant  in  said  motion." 

[1 , 2]  We  are  of  opinion  that  a  motion  for 
Judgment  over,  under  tbe  foregoing  sections, 
must  be  made  tn  tbe  particular  court  in 
which  the  costs  accrued,  and  In  whldi  the 
suit  was  filed  wherein  the  costs  sued  for 
arose.  The  motion  for  judgment  over  in 
such  cases  is  a  summary  action,  and  the 
court  wherein  the  costs  accrued  has  the  court 
papers  of  the  particular  case  before  him, 
with  the  execution  which  Issued,  the  nulla 
bona  return  thereon,  and  the  other  facts  of 
the  case.  It  Is  well  settled  that  Judgments 
upon  motions  for  Judgment  over  for  costs 
must  have  all  the  requisites  of  other  Judg- 
ments by  motion,  and  are  based  upon  the 
facts  shown  by  tlte  documents  And  records 
filed  In  the  causes  in  which  the  costs  accrued, 
the  Issue  of  an  execution,  a  suflldent.  return 
thereon  showing  search  and  want  of  prop- 
erty, and  the  right  of  the  applicant  to  such 
Judgment  over.  Stuart  t.  StcOnlstlon,  48 
Tenn.  (1  Hdsk.)  427;  Lefeber  v.  Railroad, 
92  Tenn.  16fi,  20  S.  W.  978. 

For  the  reasons  stated,  there  was  no  error 
in  the  Judgment  of  the  drcult  oonrt,  nor  of 
tbe  Court  of  Civil  Appeals,  and  the  Judgment 
of  the  latter  court  is  therefore  afDrmed,  with 
costs. 


MILNB  V.  BLAIB  et  aL 
(Supreme  Court  of  Tennessee.    Nov.  18,  IMS.) 

1.  CoTTBTS  «=9246— CouitT  or  Civil,  Appeaui 
— JiTKisDiCTioN  —  "Cask  Iwvolvino  State 

RCVENTTC' '— STATDTB. 

Under  Acts  1907,  &  82,  expressly  excluding 
from  the  Jarisdiction  of  the  Coart  of  Civil  Ap- 
peals cases  Involving  state  revenue,  a  suit  to  en- 
Join  a  coon^  trustee  from  collecting  taxes  levied 
and  assessed  against  plaintiff  involved  the  state 
revenue,  so  that  the  Court  of  Civil  Appeals  hnd 
no  jarisdiction,  since  it  is  not  necessary,  to  in- 
volve state  revenue,  that  the  suit  be  brought  by 
the  state's  representative  for  a  mmiey  decree. 

[IBd.  Note.— For  other  cases,  see  Conrts,  Cent 
Dig.  H  748,  747,  748;   Dec.  Dig.  «=>246J 

2.  CximoBABi  «=s>28(2)— JtTBisnicnoN  of  Bv- 

PBEKK  COCKT— EBBOB  MX  OOUXT  OF  APPKALS 

— Statute. 
Brror  on  the  part  of  the  Oonrt  of  Civil 
Appeals,  in  not  transferring  to  the  Supreme 
Court  a  canse  of  which  it  had  no  jurisdictian. 


in  accordance  with  Acta  1909,  e  192,  rmders  it 
proper  for  the  Supreme  Court  to  determine  the 
case  on  petition  for  certiorari. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  i  41;   Dec.  Dig.  <8=»28(2).] 

CertioraM  to  Oonrt  of  Civil  Appeals. 

BlU  by  W.  8.  Milne  against  J.  T.  Blair, 
County  Trustee,  and  others.  X>om  a  decree 
dismissing  the  bill  there  was  an  appeal  to  the 
Court  of  Civil  Appeals,  which  affirmed,  and, 
to  review  tbe  judgment,  plalntUT  brings  cer- 
tiorari.   Decree  of  tbe  duncellor  affirmed. 

Mayfield  &  Mayfleld,  of  Cleveland,  for 
plaintiff.  Jones  &  Davis,  of  Athens,  and  W. 
Ih  Humphrey  and  Traynor  &  Smith,  all  of 
Cleveland,  for  defendants. 

BVANS,  Special  Judge.  This  was  a  bill 
filed  by  W.  S.  Milne  to  enjoin  the  county 
trustee  from  collecting  certain  taxes  levied 
and  assessed  against  him.  The  chancellor 
dismissed  the  bill,  and  an  appeal  was  prayed 
and  perfected  to  the  Court  of  Civil  Appeals. 
In  that  court  the  question  was  raised  on  be- 
half of  the  county  trustee,  that  this  case  was 
one  involving  state  revenue,  and  that  under 
chapter  82  of  tbe  Acts  of  1907,  the  Court  of 
Civil  Appeals  was  without  jurisdiction  to  try 
the  case  on  account  of  the  subject-matter  In- 
volved. That  court  held,  however,  that  it 
had  Jurisdiction  and  afilrmed  the  decree  of 
the  chancellor;  and  a  petition  for  certiorari 
has  been  filed  In  this  court 

[1,2]  We  think  the  conclusions  reached  by 
the  learned  Court  of  Civil  Appeals  as  to  the 
merits  of  the  case  were  correct ;  but  we  thlnlc 
that  court  was  in  error  in  holding  that  it 
bad  Jarisdiction  to  hear  and  determine  the 
case.  Under  the  act  above  mentioned  cases 
inT<Aving  state  revenue  are  expressly  exclud- 
ed from  tbe  Jarisdiction  of  the  Court  of  Civil 
Appeals.  In  order  for  state  revenue  to  be 
Involved  it  is  not  necessary  that  tbe  suit  be 
brought  by  the  state's  representative  for  a 
money  decree  for  such  revenue.  A  bill  filed 
by  tbe  other  party,  the  dtisen,  to  enjoin  the 
collection  of  such  revenue,  may  equally  well 
Involve  the  question  as  to  whether  the  state 
shall  or  shall  not  collect  the  particular  taxes 
or  revenue  in  dlspatei  Wetbinlc  this  case 
was  clearly  one  involving  state  revenue,  and 
that  it  was  error  on  the  part  of  the  learned 
Court  of  Civil  Appeals  in  not  transferring  tbe 
cause  to  this  court  for  trial  in  accordance 
with  chapter  192  of  the  Acts  of  1909.  This 
error  on  the  i>art  of  that  court  In  falling  to 
enter  the  proper  order  renders  it  proper  for 
this  court  to  determine  the  case  on  petition 
for  certiorari.  Campbell  County  v.  Wright, 
127  Tenn.  1,  161  S.  W.  411. 

We  therefore  hold  there  was  no  error  in 
the  decree  of  the  chancellor,  and  the  same 
will  be  affirmed,  at  the  cost  of  complainant 
Milne. 
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CHIOKAMAUGA  OTJARRT  ft  CONSTRUO- 
TION  CO.  V.  PUNDT. 

(Supreme  Court  of  Tennessee.    Nor.  18,  1916.) 

1.  Afpeai.  and  Ebbob  «=a5— Pabtt  Bhtitlxd 
TO  Appbai.  —  Statute  —  "Appkal"  —  "Ap- 
pellant." 

Shannon's  Code,  H  48S1,  4852,  provides 
that  where  a  motion  for  a  new  trial  is  granted, 
either  party  may  except  and  reduce  to  writing 
the  reasons  offered  for  the  new  trial,  together 
with  the  substance  of  the  evidence  in  the  case 
and  the  decision  on  the  motion,  and  take  a  bill 
of  exceptions,  and  that  appellant  may  assign 
for  error  that  the  court  below  improperly 
granted  or  refused  a  new  trial  therein.  HeU 
that  the  word  "appellant"  is  not  to  be  given 
a  narrow  meaning  but  includes  one  who  sues 
out  writ  of  error;  the  word  "appeal"  designat- 
ing generally  any  method  provided  by  statute 
for  ue  removal  of  a  case  from  an  inferior  to 
a  higher  court  for  review  including  a  writ  of 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  8,  9;  Dec.  Dig.  «=35;  Ex- 
ceptions, Bill  of.  Cent  Dig.  §  3. 

For  other  definitions,  see  Words  and  Phrases, 
First  Series,  Appellant;  First  and  Second  Se- 
ries, Appeal.] 

2.  Appeal  and  Ebbob  ig=>151^)— Right  to 
AppeaIt-Pabtt  Aggbiived— Statote. 

It  could  not  be  said  that  plaintiff  was  not 
aggrieved  or  prejudiced  by  an  order  setting 
aside  a  verdict  in  his  favor  because  he  recovered 
a  verdict  for  a  greater  amount  in  a  second  trial, 
since  he  was  aggrieved  if  there  was  reversible 
error  in  the  second  trial,  and  there  was  no 
error  in  the  first  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  947,  948;  Dec.  Kg.  «=» 
161(2).] 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty;   Nathan  Ij.  Bacbman,  Judge. 

Action  by  W.  A.  Pundt  against  the  Chlcka- 
mauga  Quarry  &  Constructloi^  Company. 
Verdict  for  plaintiff  in  the  first  trial  was  set 
aside  by  the  court,  and  plaintiff  preserved  a 
wayside  bUl  of  exceptions,  and  verdict  and 
judgment  for  plaintiff  In  the  last  trial,  and 
defendant  preserved  a  bill  of  exceptions  and 
prayed  an  appeal,  and  plaintiff  filed  the  rec- 
ord for  a  writ  of  error  to  review  and  reverse 
the  ruling  of  the  trial  judge  adverse  to  him 
on  the  motion  in  the  first  trial.  E^om  a  judg- 
ment of  the  Court  of  Civil  Appeals,  denying 
plaintiff's  right  to  complain  by  writ  of  error 
of  the  proceedings  in  the  first  trial,  plaintiff 
appeals.  Modified  and  affirmed,  and  cause 
remanded  for  a  new  trial  In  the  drcult 
court 

J.  C.  Trimble,  W.  D.  Moon  and  Thompson, 
Williams  &  Thompson,  all  of  Chattanooga, 
for  appellant  Coleman  &  Frierson,  of  Chat- 
tanooga, for  appellee. 

WILLIAMS,  jr.  [1]  This  Is  an  action 
brought  by  Pimdt  to  recover  damages  for 
personal  injuries  alleged  to  have  been  suffer- 
ed by  him  while  In  the  employ  of  the  con- 
struction  company. 

In  the  first  trial  a  verdict  for  idalntlff 
in  the  sum  of  $8,0(X)  was  returned  by  the 


Jury,  but  set  aside  by  the  court.    The  plain- 
tiff preserved  a  wayside  bill  of  exceptlona 
The  last  trial  resulted  In  a  verdict  and 

judgment  for  |9,000.  The  defendant  com- 
pany preserved  its  bill  of  exceptions,  and 
prayed  an  appeal. 

The  plaintiff  did  not  appeal,  but  has  filed 
the  record  for  a  writ  of  error  for  the  purpose 
of  having  reviewed  and  reversed  the  ruling 
of  the  trial  judge  adverse  to  blm  on  the  said 
motion  in  the  first  trial. 

Counsel  of  the  defendant  company  con- 
tends, and  the  Court  of  Civil  Appeals  adopted 
the  argument  In  its  ruling,  that  since  the 
plaintiff  was  successful  In  the  second  trial 
where  he  recovered  a  larger  verdict,  be  was 
not  aggrieved  by  the  Judgment,  and  cannot  be 
heard  to  complain  by  writ  of  error  of  the 
proceedings  in  the  first  trial. 

We  think  this  is  an  erroneous  view,  and 
that  the  Court  of  Civil  Appeals  should  have 
reviewed  the  first  trial  at  plaintiff's  instance 
under  his  writ  of  error. 

Act  of  1876,  c  106  (Ck>de,  Shannon,  H 
4851,  4852)  provides: 

"Tliat  where  a  motion  for  a  new  trial  shall 
be  granted  or  refused,  either  party  may  except 
to  file  decision  of  the  court,  and  may  t«dace  to 
writing  the  reasons  offered  for  said  new  trial, 
together  with  the  substance  of  the  evidence  in 
the  case,  and  also  the  decision  of  the  court  on 
said  motion;  and  it  shall  be  the  duty  of  the 
judge,  before  whom  such  motion  ia  made,  to  al- 
low and  sign  the  same;  and  such  bill  of  ex- 
ceptions shaU  b«  a  part  of  the  record  in  the 
case,  and  it  shall  be  lawful  for  the  appellant  in 
such  case,  to  assign  for  error,  tliat  the  judges 
In.  the  court  below,  improperly  granted  or  re- 
fused a  new  trial  therein,  and  the  Supreme 
Court  shall  have  power  to  grant  new  trials,  or 
to  correct  any  errors  of  the  circuit  court  in 
granting  or  refusing  the  same." 

The  word  "appellant"  in  the  statute  is  not 
to  be  given  a  narrow  meaning.  Oftentimes 
the  word  "appeal"  designates  generally  any 
method  provided  by  statute  for  the  removal 
of  a  case  from  an  inferior  to  a  higher  court 
for  review;  and  here  one  who  sues  out  a 
writ  of  error  is  included.  I'ank  &  Trust  Co. 
V.  Walker,  128  Tenn.  22,  167  S.  W.  66. 

It  was  said  in  Barnes  v.  Noel,  131  Tenn. 
126, 133,  174  S.  W.  276,  that  the  intention  of 
the  statute  was  to  give  the  excepting  party 
the  benefit  of  the  former  trial  without  re- 
gard to  the  merits  of  the  case  as  developed 
on  a  subsequent  trlaL 

[2]  The  claim  is  not  well  made  that  neither 
appeal  nor  writ  of  error  should  lie  In  tiebalf 
of  plaintiff,  Pundt,  because  he  was  not  ag- 
grieved or  prejudiced  by  the  judgment  in  his 
favor  last  rendered.  He  was  aggrieved  if 
there  was  reversible  error,  and  be  concedes 
there  was,  in  the  last  trial,  and  there  was 
not  in  the  first  He  is  entitled  to  show,  if 
he  can,  that  there  was  a  sound  verdict  upon 
which  judgment  should  have  been  rendered 
in  the  first  instance.  Not  being  the  exceptant, 
preserving  the  bill  of  ^  exceptions  in  the  last 
trial,  and  not  appealing  from  any  Judgment 
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overruling  a  moUon  for  new  trial  made  by 
Mm  therein,  the  plaintiff  properly  sued  out 
the  writ  of  error  to  test  the  correctness  of  the 
ruling  adverse  to  him  in  the  first  triaL  There 
be  was  the  exceptant  put  to  the  preservation 
of  the  bill  of  exceptions.  The  case  is  not 
like  one  where  the  appealing  party  is  except- 
ant to  the  rulings  made  in  both  trials.  Chesa- 
peake, etc  R>  Co.  T.  Biggins,  SB  Tenn.  620, 
4  S.  W.  47. 

It  is  not  required  that  such  a  proceeding 
taken  for  appellate  review  (apl>eal  or  writ 
of  error)  be  so  much  from  the  last  Judgment 
as  that  either  should  be  prosecuted  after  the 
last  Judgment,  as  the  only  final  one  open  to 
such  revfew.  The  relief  sought,  suspended 
till  final  Judgment,  need  not  be  on  account 
of  anything  appearing  in  that  Judgment,  as 
distinguished  from  adverse  rulings  in  the 
previous  trlaL 

The  Court  of  Civil  Appeals  should  have 
examined  the  case  on  the  assignments  of 
error  of  plaintiff  based  on  the  wayside  bill 
of  exceptions  in  the  first  trial. 

However,  on  looking  to  these  assignments, 
repeated  In  this  court,  we  find  that  the  cir- 
cuit Judge  in  the  first  trial  properly  sustained 
defendant  company's  motion  for  a  new  trial. 

Modify  the  Judgment  of  the  Court  of  Civil 
Api>eals,  and  afiSrm  as  modified.  Eemaud  for 
a  new  trial  in  the  circuit  court 


CEOW  V.  STATa 
(Supreme  Court  of  Tennessee.    Oct  28,  1916.) 

1.  CannNAi.  Law  <S=>1184— Appeal— Bbvbb- 
BAL — £bbob  in  Sentence  or  Confinement. 

Brror  In  the  trial  court's  judgment  as  to  pe- 
riod of  canfinement  of  accnsea  may  be  corrected 
by   the  appellate  court  without  reversal. 

[Ed.  Note.— For  other  cajses,  see  Criminal 
Law,  Cent  Dig.  {{  3199,  3200;  Dec  Dig.  <3=> 
1184.1 

2.  Cbucinal  Law  «=>1122(5)— Appkai^Rko- 
OBD — Bux  OF  Exceptions. 

Before  error  can  be  aasi^ed  upon  the  charge 
of  the  trial  judge,  the  entire  charge  must  be 
<»ntained  in  the  bill  of  exceptions,  or  the  bill 
of  exceptions  must  show  affirmatively  that  the 
portion  quoted  is  all  that  the  trial  judge  said 
-on  the  subject 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2943;  Dec.  Dig.  «=»1122(5).] 

3.  ABSOH    «=:>11— ELBUSNTS— BT7BNINO. 

Under  Shannon's  Code,  S§  6529-6531,  as  to 
arson  and  maliciously  setting  fire  to  buildings, 
it  is  sufficient  that  accused  set  fire  to  a  build- 
ing willfully  and  maliciously,  although  the  build- 
ing was  not  thereby  destroyed. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  a  2&-25;  Dec.  Dig.  «5»ll.] 

4.  Abson  ia..jl   BMMBWT9— Intent. 

Under  these  statutes,  a  particular  intent, 
or  malice  against  a  particular  person  or  thing, 
is  not  essential;  it  being  sufficient  to  show  that 
accosed  was  actuated  by  malicious  punmse,  and 
that  he  set  fire  to  a  Duilding  willfully  rather 
than  negligently  or  accidentally. 

[Ed.  Note. — For  other  cases,  see  Arson,  Cent 
Dig.  i  6;    Dec.  Dig.  «=»4.] 


6.  Abson  «=»11— BTTKNIIta. 

Where  a  prisoner  in  a  concrete  and  brick 
calaboose  set  fire  to  the  door,  which  was  the 
onlv  combustible  part  of  the  building,  he  was 
guilty  under  these  statutes ;  it  being  immaterial 
that  the  balance  of  the  building  was  composed 
of  fireproof  material  if  the  door  would  bum. 

[Ed.  Note. — For  .other  cases,  see  Arson,  Cent 
Dig.  !§  23-26;   Dec.  Dig.  «=»ll.] 

6.  ABSON  9=9ll— ELEUENTa— Bubnino. 

Under  these  statutes  it  ia  sufficient  to  com- 
plete the  offense  if  a  building  is  so  set  on  fire 
that  the  nature  of  the  fiber  of  the  combustible 
to  which  fire  is  set  is  changed  or  charred. 

[Ed.  Notej — For  other  cases,  see  Arson,  Cent 
Dig.  1$  23-25 ;    Dec.  Dig.  «=»11,] 

Appeal  from  Circuit  Court,  Carter  County ; 
Dana  Harmon,  Judge. 

Bert  Crow  was  convicted  of  maliciously 
setting  fire  to  a  building,  and  appeals.  Judg- 
ment corrected  and  affirmed. 

Allen  &  Clark,  of  Elizabethton,  for  appel- 
lant Wm.  H.  Swlggart,  Jr.,  Asst  Atty.  Gen., 
for  the  State. 


LANSDEN,  J.  The  plaintiff  In  error  was 
indicted  in  the  circuit  court  of  Carter  county 
for  that  he,  "in  the  county  aforesaid  then 
and  there  unlawfully,  feloniously,  willfuUy, 
and  maliciously  did  set  fire  to  and  burn  the 
calaboose,  a  building  the  property  of  the 
town  of  Ellzabetbton,  Tenn.,  and  against  the 
peace  and  dignity  of  the  state,"  and  in  the 
second  count  thereof  that  he  "unlawfully, 
maliciously,  feloniously,  and  wlllfolly  did  set 
fire  to  and  bum  a  building,  the  dty  Jail  or 
calaboose,  the  property  of  the  IncorporatiMi 
of  the  town  of  Elizabethton,  Tenn.,  said  build- 
ing being  located  and  situated  in  the  incor- 
porated limits  of  said  town,  and  against  the 
peace  and  dignity  of  the  state." 

The  Jury  returned  a  verdict  that  the  "de- 
fendant is  guilty  of  arson  in  the  manner  and 
form  as  charged  in  the  indictment"  Mqtions 
for  new  trial  and  in  arrest  of  Judgment  were 
made  and  separately  overruled  by  the  trial 
Judge,  who  pronounced  Judgment  that  the 
plaintiff  in  error  undergo  "confinement  in  the 
penitentiary  for  a  period  of  from  3  to  10 
years,-  in  accordance  with  the  verdict  of  the 
Jury." 

The  preponderance  of  the  evidence  shows 
that  plaintiff  in  error  is  a  boy  about  19  years 
of  age,  and  vras  confined  in  the  calaboose  at 
Elizabethton,  first  for  dlsorderty  conduct, 
and  after  he  was  released  upon  this  charge 
he  immediately  interfered  with  an  oflicer  who 
was  putting  one  Renfro  into  the  calaboose 
upon  a  like  charge,  and  the  officer  then  in 
turn  restored  the  plaintiff  in  error  to  the 
calaboose,  and  as  he  did  so  Renfro  escaped. 
A  short  ttme  after  plaintiff  in  error  was 
confined  as  stated,  witnesses  saw  smoke 
puffing  out  of  the  window,  and  when  the  city 
marshal  arrived  at  the  calaboose  he  found 
that  the  bedding  placed  there  for  the  benefit 
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of  prisoners  was  on  fire  and  was  against  the 
door  of  the  building.    The  marshal  says : 

"The  fire  had  smoked  and  scorched  the  door 
and  charred  it  some  at  the  bottom.  We  put  the 
fire  out." 

The  building  was  constructed  of  brick  and 
concrete,  except  the  door,  which  it  Is  shown 
in  the  evidence,  was  combustible  and,  we  as- 
sume, was  made  of  wood.  At  all  events,  It 
Is  shown  definitely  that  the  door  was  the  only 
part  of  the  building  that  would  bum.  The 
plaintiff  In  error  made  threats  to  different 
ones  that  if  he  was  put  in  the  calaboose  he 
would  burn  it  down,  and  while  he  was  In  ar- 
rest he  practically  conceded  to  the  officers 
that  he  had  set  fire  to  the  door.  He  says  he 
knew  that  the  building  would  not  burn  except 
the  door,  and  that  he  knew  it  would  bum. 
The  bill  of  exceptions  states  that : 
"That  ptirt  of  the  charge  dealing  with  the 
testimony  of  witnesses,  their  credibility,  weight 
and  credibiUty  of  evidence,  etc.,  alike  applicable 
to  all  cases,  statutory  definition  of  arson,  etc., 
is  omitted  here." 

The  bill  of  exceptions  recites  a  portion  of 
the  charge  of  the  trial  Judge,  which  la  as 
follows ; 

"As  to  the  facts  of  the  case,  gentlemen,  I 
charge  you  that,  if  you  find  that  the  defendant 
set  fire  to  the  quilts  in  the  jail  or  calaboose,  and 
put  them  over  against  the  door,  and  the  door 
was  charred  in  the  least  by  the  fire,  that  is,  if 
the  grain  of  the  wood  was  destroyed  by  the  fire, 
and  the  fire  was  willfully  and  knowingly  set  to 
the  quilts  bv  the  defendant,  he  is  ^uty.  It 
makes  no  difference  whether  the  building  was 
fireproof  or  not,  if  the  door  could  have  been 
burned  and  was  burned  as  stateHT  the  defendant 
woiild  be  guilty,  and  the  fact  that  he  may  have 
only  intended  to  effect  his  escape  from  the  pris- 
on DT  attracting  attention  to  the  fire  would  make 
no  mfference  if  he  willfully  and  purposely  set 
fire  to  the  said  bedding." 

In  overruling  the  motion  for  new  trial  the 
court  said : 

"The  facts  make  the  case  a  doubtful  one,  but 
that,  as  the  question  had  not  been  directly  pass- 
ed upon  by  our  Supreme  Court,  he  was  going 
to  allow  the  verdict  to  stand  and  let  the  Su- 
preme Court  settle  it." 

[1]  The  judgment  of  the  trial  court  that 
plaintiff  in  error  undergo  confinement  In  the 
penitentiary  of  the  state  for  a  period  of  from 
3  to  10  years  was  erroneous.  It  should  have 
been  that  he  undergo  confinement  in  the  peni- 
tentiary of  the  state  for  not  less  than  2  or 
more  than  21  years-  But  this  error  can  be 
ooArrected  here  without  a  reversal  of  the  case. 
Cowan  v.  State,  117  Tenn.  247,  96  S.  W.  973. 

[2]  There  Is  error  in  that  paragraph  of  the 
charge  Just  quoted  in  that  it  falls  to  contain 
the  element  of  malice  which  Is  essential 
under  the  provisions  of  our  Code  to  be  here- 
after stated,  but  manifestly  this  court  can- 
not say  that  such  an  error 'was  prejudicial, 
tor  the  reason  that  the  entire  charge  Is  not 
set  out  In  the  bill  of  exceptlc«iB,  nor  Is  it 
stated  that  the  paragraph  quoted  is  the  only 
part  of  the  charge  which  bears  upon  the  sub- 
ject under  discussion.  We  have  frequently 
held  that  before  error  can  be  assigned  upon 
the  charge  of  the  trial  Judge  the  entire  charge 


must  be  contained  in  the  bm  of  exceptions, 
or  the  bill  of  exceptions  must  show  afiirma- 
tively  that  the  portion  quoted  is  all  that  the 
trial  judge  said  upon  the  subject  Holder  v. 
State,  119  Tenn.  178,  104  S.  W.  225. 

[3]  By  section  6529  of  Shannon's  Code,  It 
is  provided  that: 

"Any  person  who  willfully  and  maliciously 
bums  the  house  or  outihouse  of  another  is  guilty 
of  arson,  and  shall  be  punished  by  confinement 
in  the  penitentiary  not  lees  tlian  five  or  more 
than  twenty-one  years." 

By  section  6530  it  is  provided : 

"Every  person  who  willfully  and  maliciously 
sets  fire  to  or  burns  any  house  or  building  in  a 
town  or  dty,  or  procures  the  same  to  be  done, 
shall  be  punished  as  for  arsim." 

And  by  section  6531  It  is  provided : 

"Every  person  who  shall  willfully  and  mali- 
ciously burn  or  set  fire  to  any  house,  barn,  sta- 
ble, or  other  valuable  building,  or  any  building 
containing  valuable  property  therein,  •  •  * 
shall  be  imprisoned  in  the  penitentiary  not  leas 
than  two  or  more  than  twenty-one  years." 

We  have  set  out  the  foregoing  sections  of 
the  Code  to  show  the  modifications  of  the 
common  law  whidi  our  Legislature  has  made. 
The  first  section  quoted  contains  the  common- 
law  definition  of  arson,  and  by  the  following 
sections  It  is  made  unlawful  for  any  person 
to  willfully  and  maliciously  "set  fire  to  any 
bulldlhg,"  eta  These  sections  dispense  with 
the  necessity  that  the  subject  of  the  arson 
should  be  destroyed  by  fire;  it  is  sufficient 
under  them  that  the  prisoner  set  fire  to  the 
building  willfully  and  maliciously.  The  ex- 
istence of  malice,  as  a  necessary  Ingredient 
of  the  offense,  either  at  common  law  or  un- 
der our  statute,  cannot  be  doubted.  6  C.  J. 
541,  J  2. 

[4]  But  a  particular  intent  or  malice 
against  a  particular  person  or  thing  Is  not 
essential  under  our  Code  provisions,  l>ecause 
none  is  prescribed  by  the  statute,  and  none 
was  required  at  the  common  law.  It  is  suf- 
ficient to  show  that  the  accused  was  actuated 
by  a  malicious  purpose,  and  that  he  set  fire 
to  the  building  willfully  rather  than  negli- 
gently or  accidentally. 

[6]  It  is  suggested  In  the  brief  of  plaintiff 
in  error  that  setting  fire  to  the  calaboose  was 
not  an  offense  under  the  sections  of  the  Code 
above  quoted,  because  the  jail  or  calaboose 
is  not  a  building  within  the  meaning  of  the 
statute,  and  also  because  this  particular  cala- 
boose  was  constructed  of  concrete  and  brick, 
and  would  not  burn.  It  is  said  that  the  na- 
ture of  the  construction  negatives  the  malici- 
ous Intent,  because  the  plaintiff  in  error  must 
have  known  that  be  ootdd  not  ban.  It.  But 
a  sufficient  reply  to  this  Is  the  conceded  fact 
that  the  door,  through  whldi  tba  plaintiff  in 
error  doubtless  hopei  to  escape,  was  combus- 
tible and  would  bum,  and  he  had  set  the 
quilts  on  fire  and  placed  them  against  the 
door.  They  were  so  located  and  on  fire  when 
the  marshal  came  to  the  calaboose.  It  is  Im- 
material that  the  balance  of  the  building  was 
composed  of  fireproof  material  if  the  door 
would  bum.    The  purpose  of  this  building 
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was  to  ctmllne  those  accused  of  jiaHatbtg  tbe 
dty  ordinances,  and  tbe  door  Vas  very  es- 
sential to  this  purpose.  As  stated  above,  tbe 
Legislature  enlarged  tbe  defliiltlon  of  arson 
by  providing  "tbat  It  sball  be  a  felony  for  any 
one  to  set  fire  to  a  building." 

[I]  At  the  common  law  tbe  offense  of  arson 
was  not  complete  unless  there  was  a  burn- 
ing. Authorities  have  differed  as  to  the  ex- 
tent and  nature  of  the  burning  tbat  is  re- 
quired to  complete  the  pffense,  but  under  the 
statutes  above  quoted  it  Is  sufficient  to  com- 
plete tbe  offense  to  set  fire  to  tbe  building. 
This  means,  of  course,  that  there  must  be  a 
burning,  but  tt  Is  sufficient  if  the  nature  of 
the  fiber  of  the  combustible  to  wlilch  the  fire 
is  set  is  changed  or  charred.  5  C.  J.,  544 ;  2 
R.  G.  L.,  498;  Benbow  v.  State,  128  Ala.  1, 
29  South.  S58. 

The  Judgment  la  corrected  and  affirmed. 


DAVIS  HOSIERY  MILLS  v.  HIGDON. 
(Supreme  Court  of  Tennessee.    Nov.  25,  1016.) 
Mabteb  and  Skbvant  «=9221(4)— iNjmaxs  to 

SeBVA51^— ASSUMPTIOM    OF    RISK. 

Where  both  the  servant  and  master  knew 
of  the  speciSe  defect  ia  a  pulley  which  was 
pointed  out  by  the  servant  in  a  complaint  made 
to  the  master  that  it  was  dangerous,  ^though 
the  servant  did  not  then  appreciate  uiat  the 
danger  would  or  might  come  in  the  particular 
form  it  afterward  did,  the  promise  of  the  master 
to  repair  suspended  the  servant's  assumption  of 
the  risk  and  rendered  the  master  liable  for  a  re- 
sulting injury. 

[Ed.  Note.— B\>r  Other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  642 ;  Dec.  Dig.  «b>221(4).] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  D.  Higdon  against  the  Davis 
Hosiery  Mills.  From  a  judgment  of  the 
court  of  Civil  Appeals  affirming  a  judgment 
for  plaintiff,  defendant  brings  certiorari.  Af- 
firmed. 

Foid  ft  Yamell,  of  CSiattanooga,  for  plain- 
tur.  Slzer,  Chambliss  ft  Chambllss,  of  Chat- 
tanooga, for  defendant. 

WILLIAMS,  J.  This  is  an  action  for  per^ 
sonal  Injuries  against  the  hosiery  mills,  in 
which  Higdon,  a  man  28  years  of  age,  was 
employed.  He  had  been  engaged  for  about 
two  Riontlis  In  regulating  tbe  temperature  of 
certain  drying  rooms.  He  used  for  that  pur- 
pose a  flat  wire,  or  narrow  steel  tape,  which 
wns  attached  to  a  ventilator.  This  wire  at 
one  place  where  it  came  out  of  the  drying 
room  through  the  partition  wall  into  the 
hallway,  where  it  hung  so  plaintiff  could  han- 
dle it,  passed  close  to  a  large  wooden  pul- 
ley. 

Tbe  plaintiff's  testimony  is  to  the  effect 
tbat  about  two  weeks  before  his  injuries  he 
found  on  the  floor  underneath  a  bit  of  wood 
that  appeared  to  have  come  out  of  the  pulley. 
In  fact.  It  had  fallen  out  of  the  fftce  of  the 
pulley  in  sudi  way  as  to  cause  a  nick  or  gap 
In  Ita  rim.     Higdon  took  tbe  piece  to  the 


foreman  and  told  him  tbe  pulley  oug^  to  be 

fixed;  that  it  was  dangerous.  The  foreman 
assured  him  that  it  was  not  dangerous,  and 
that  he  should  go  forward  with  bis  work, 
which  he  did.  Later  on,  however,  he  went 
again  to  the  foreman  and  told  him  tbat  he 
wanted  the  pulley  fixed,  and  that  he  was  go- 
ing to  quit  if  it  was  not  fixed,  at  which 
time  the  foreman,  while  yet  contending  tbat 
the  pulley  was  safe,  promised  to  repair  it 
within  a  definite  time  stated. 

The  first  time  he  complained  Higdon  testi- 
fies that  he  feared  the  pulley  would  burst  or 
fly  to  pieces,  but  that  he  did  not  know 
what  would  happen;  that  he  was  afraid  of 
it  On  the  later  occasion  when  the  promise 
to  repair  was  made,  be  says  that  he  did  not 
fear  that  the  pulley  would  burst. 

"Q.  What  was  the  danger,  Mr.  Higdon,  that 
you  thought  about? 

"A.  It  was  dangerous;  it  did  not  look  right 
to  me;  it  was  shackly  and  making  a  noise;  it 
did  not  run  true." 

He  stated  that  he  did  not  think  there  was 
any  danger  from  the  wire  catching  in  tbe 
nick  of  the  pulley  as  it  revolved.  The  in- 
jury, however,  according  to  plalntifTs  proof, 
happened  in  that  way  and  within  the  time 
covered  by  the  promise.  Simultaneously  with 
the  catching  of  the  wire  in  the  rim  of  the 
pulley  where  the  gap  was,  the  suspended  end 
of  it,  he  testifies,  wrapped  around  plaintiff's 
arm,  lifted  hUn  from  the  floor  up  near  to 
the  pulley  and  celling,  he  straining  violently 
the  while  to  keep  away  from  the  pulley  and 
belt,  until  tbe  wire  broke,  and  he  dropped 
back  to  the  floor. 

A  judgment  In  favor  of  plaintiff  appealed 
from  has  been  affirmed  by  the  Court  of  Civil 
Appeals.  Errors  in  support  of  a  petition  for 
certiorari  have  been  assigned  in  this  court, 
and  the  cause  has  been  argued  at  the  bar. 

The  Insistence  of  the  defendant  company 
based  on  these  facts  is  that  It,  as  employer, 
did  not  by  any  promise  made  assume,  to  the 
exoneration  of  plaintiff,  any  risk  that  the 
wire  would  catch  in  the  nick  in  the  puUey 
and  cause  injury,  since  that  was  a  thing  that 
was  not  thought  of  by  plaintiff  or  made  a 
basis  or  part  of  bis  complaint  Relied  upon 
in  support  is  the  following  excerpt  from  4 
Labatt,  Master  ft  Servant  (2d  Ed.)  {  1345: 

"Tbat  the  servant's  reliance  on  the  master's 
promise  was  the  efficient  cause  of  the  injury 
cannot  be  inferred  where  the  evidence  shows 
tbat  the  servant  apprehended  no  danger  from 
tbe  particular  service  in  which,  pending  the  ful- 
fillment of  the  promise,  he  was  engagecTwhen  he 
received  the  injury." 

Anything  said  by  this  text-writer  on  the 
subject  to  which  he  has  devoted  so  much  time 
and  true  skill  is  deserving  of  much  consider- 
ation. The  fuilowing  quotation  is  made  from 
a  note  prepared  by  him,  appearing  in  40  L.  R. 
A.  793,  as  follows: 

"In  order  to  enable  the  servant  to  recover  he 
must  diow :  (1)  That  he  received  from  the  mas- 
ter or  the  master's  representative  some  assur- 
ance the  effect  of  which  was  that  the  condition 
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nnder  wUdi  he  waa  working  would  be  so  alter- 
ed that  the  particalar  danger  from  which  he  ap- 
prehended injury  would  cease  to  exist;  and  (2) 
that  his  reliance  on  that  assurance  was  the  ef- 
ficient cause  of  bis  remaining  in  the  employ- 
ment" 

In  each  Instance  a  single  case  Is  dted  by 
Mr.  Labatt  as  supporting  authority,  and  that 
case  will  now  be  noticed.  No  other  on  the 
Immediate  point  has  been  cited  or  found. 

In  UoUoran  t.  Union  Iron  &  Foundry  Co., 
133  Mo.  470,  35  S.  W.  260,  It  appeared  that 
the  plaintiff  was  engaged  in  moving  a  der- 
rick on  planlcs  across  uncovered  girders  of  a 
building,  and  to  guide  the  derrick  by  prying 
it  from  t>ehlnd  by  means  of  a  crowbar  be 
stepped  to  one  side,  allowing  one  foot  to  rest 
on  the  plank  on  which  be  had  been  standing, 
and  bracing  the  other  against  one  of  the  iron 
girders.  While  in  this  position  his  foot  brac- 
ed against  the  girder  slipped,  and  be  fell  Into 
the  cellar  below.  A  claim  advanced  by  plain- 
tiff was  that  there  had  l>een  a  promise  to 
furnish  additional  planks.  The  court,  after 
a  reference  to  the  ezceptloa  to  the  rule  of 
assumption  of  risk  growing  out  of  a  promise 
to  remedy  the  defective  situation,  said: 

"Does  plaintiff  brin^  tiimself  within  the  ex- 
ception and  qualification  of  the  rule  last  men- 
tioned? We  think  most  clearly  not,  because 
plaintiff  himself  testified,  and  reiterated  it  over 
and  over,  that  he  did  not  think  he  was  in  a 
dangerous  position  when  he  put  one  of  his  feet 
on  tne  girder  and  the  other  on  the  plank.  What- 
ever need  there  might  have  been  for  more  planks 
to  expedite  the  work  of  roUini;  In  the  columns, 
or  whatever  danger  he  anticipated  from  the 
want  of  planks  in  some  other  way,  his  own  evi- 
dence confronts  him,  in  which  he  three  times 
asseverates  that  he  did  not  think  himself  in  any 
danger  at  the  time  his  foot  slipped.  As  he  ap- 
prehended no  risk  from  placing  himself  in  this 
attitude,  it  is  self-evident  he  had  not  sought  or 
received  any  assurance  that  this  unanticipated 
risk  shonld  be  obviated,  and,  as  he  had  no  prom- 
ise covering  this  risk,  it  necessarily  follows  that 
he  was  not  induced  to  remain  in  the  service  and 
expose  himself  to  danger  by  the  promise  of 
Droney  or  any  one  else  to  remedy  it,  so  far  as 
the  real  cause  of  his  injury  is  concerned." 

It  Is  apparent  that  In  the  above  case  the 
fall  was  caused  by  reason  of  the  slipping  of 
the  foot  from  the  girder,  upon  which  it  bad 
been  rested  without  apprehension  of  any 
danger  therefrom.  The  injury  was  not  caus- 
ed Immediately  by  reason  of  any  defective 
appliance  complained  of,  and  it  did  not  ap- 
pear tliat  other  planks  were  desired  to  ol>- 
viate  a  slippery  condition  of  the  girder.  The 
court  had  already  specifically  ruled  that  the 
fall  was  not  occasioned  by  an  InsutHdency 
in  the  number  of  planks,  but  was  the  result 
simply  of  a  miscalculation  as  to  plaintiff's 
position,  and  bis  accidental  slip. 

Whatever  may  be  the  true  construction  of 
tbe  opinion  in  the  above  case,  we  cannot  as>- 
sent  to  tbe  soundness  of  the  contention  of 
appellant  company  in  the  case  before  us. 

Mr.  Labatt,  in  4  Labatt's  Master  &  Serv- 
ant (2d  Ed.)  §  1342,  comments  on  the  fact  that 
tbe  situation  arising  out  of  a  promise  to  re- 
move a  specific  cause  of  danger  is  analogous 
to  that  produced  by  an  assurance  given  tbe 


servant  that  there  is  no  present  danger.  In 
the  latter  case  it  has  never  been  thought  to 
be  a  requisite  to  a  recovery  that  tbe  serv- 
ant show  that  be  apprehended  danger  in  tbe 
special  form  it  took  as  shown  by  tbe  event 
Nor  is  it  necessary,  we  think,  in  a  case  based 
upon  a  promise  to  repair,  for  tbe  servant  to 
show  that,  when  he  complained  and  received 
the  promise,  he  appreciated  tbe  fact  that  tbe 
danger  would  or  might  come  in  the  particular 
form  it  did  afterwar^.  He  need  not  grasp, 
understand,  or  specify  the  particalar  way  in 
wtilcb  tbe  Injury  may  be  occasioned,  when  he 
lodges  the  complaint  of  tbe  spedflc  defective- 
ness of  the  Instnunentality  as  a  probable 
source  of  danger  to  iilmself.  That  the  serv- 
ant is  not  able  to  foresee  and  fully  t^preciate 
such  particular  manifestation  of  danger  fear- 
ed as  readUy  as  the  master  may  t>e  attribut- 
ed to  his  ignorance  or  inexperience  as  com- 
pared with  the  master,  and  Is  really  one  of 
the  reasons  supporting  the  rule  tbat  relieves 
tbe  servant  of  the  assumption  of  risk  after 
promise  made. 

If  the  master  or  bis  representative  under- 
stood tbat  the  defect  referred  to  In  tbe  prom- 
ise to  repair  was  likely  to  cause  Injury  in 
tbe  way  It  afterwards  did  in  fact,  then  the 
promise  is  none  the  less  ^ectlve  t>ecaii8e  the 
servant  did  not.  The  facts  show  this  to  be 
true  of  tbe  master  in  pending  case.  Tbe  ri&k 
was  not  unanticipated  by  tbe  master  when 
the  promise  was  made,  and  tbat  promise  In- 
cluded the  dangers  to  the  servant  while  at 
his  accustomed  work  within  tbe  zone  of 
risk  from  tite  defective  madiinery. 

The  decisions  of  the  courts'  are  not  In  har- 
mony on  the  question  as  to  whether,  If  tbe 
complaint  made  by  the  servant  that  tbe  in- 
strumentality was  defective  be  general,  that 
is,  without  a  i^pedficatlon  of  the  particalar 
defect  that  produces  the  injury,  tbe  servant 
accepting  tbe  promise  to  repair  may  re- 
cover. 

In  tbe  case  of  Lupher  v.  Atchison,  etc.,  R. 
Co.,  86  Kan.  712,  122  Pac.  106,  Ann.  Cas. 
1913C,  408,  this  phase  of  tbe  doctrine  is  dis- 
cussed and  authorities  dted,  tbe  court  con- 
duding: 

"It  hardly  seems  to  accord  with  justice  to 
hold  that  the  servant  who  complains  to  the  mas- 
ter that  an  instrument  like  a  band  car  is  in  bad 
shape,  and  who  receives  and  relies  upon  a  prom- 
ise to  iiave  it  put  in  proper  shape,  should  be 
held  to  assume  all  risk  of  injuries  that  may 
thereafter  be  caused  by  its  defective  condition 
simply  because  in  his  complaint  he  fails  to 
enumerate  tbe  specific  defects.  Upon  notice  and 
complaint  that  a  specific  thing  or  place  is  in 
unsafe  condition,  a  promise  to  make  general  re- 
pair ought  to  be  snffident.  In  this  case  we 
think  the  complaint  was  suffident  to  call  the 
master's  attention  to  the  defective  condition  of 
the  switch  and  its  surroundings." 

See,  also,  Alklre  v.  Myers  Lumber  Co.,  67 
Wash.  300,  106  Pac.  915. 

It  should  t>e  observed  that  In  eadi  of  the 
cases  Just  dted  It  appeared  that  tbe  particu- 
lar defect  leading  to  tbe  servant's  Injury  waa 
in  the  mind  of  the  promising  master.  With- 
out intimating  an  opinion  aa  to  tbe  aoonduess 
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of  view  enforced  by  the  Kansas  conrt  on  tbe 
question  before  It,  we  tblnk  that  in  the  in- 
stant case,  where  both  the  servant  and  the 
master  Knew  of  the  specific  defect  in  pulley, 
which  was  pointed  out  In  tbe  complaint  made, 
a  much  stronger  reason  compels  our  ruUng 
as  above  on  the  contention  of  appellant 

We  are  of  opinion  that  the  promise  to  re- 
pair suspended  tbe  servant's  implied  con- 
tract to  run  tbe  risk  of  tbe  dangers  of  tbe 
employment 

Findlag  no  reversible  error  in  the  Judg- 
ment complained  of,  it  is  affirmed. 


MILLS  V.  NATIONAL  LIFE  INS.  CO. 
(Supreme  Court  of  Tennessee.    Nov.  18,  1916.) 

1.  INSUBANCE  «=»310(2)  —  Lite  Insttbanck  — 
Loans — Necessity  of  Notice. 

Where  a  policy  provided  that  It  could  not  be 
declared  forfeited  for  failure  of  the  assured  to 
pay  interest  on  a  loan  without  one  month's  no- 
tice, and  that  premium  notes  would  be  accepted 
and  should  constitute  a  lien  on  tbe  policy  as  ful- 
ly as  if  accompanied  by  proper  assignment  there- 
of, the  effect  of  tbe  last  provision  is  that  a 
month's  notice  to  assured  is  necessary  before  for- 
feiture for  default  in  payment  of  interest,  either 
upon  a  loan  by  premium  note  or  by  assignment 
of  tbe  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  904;   Dec.  Dig.  «=»310(2).] 

2.  iNSUBANCE  «=»3e7(2)— DETAin^T— EXTKND- 
ED  INBUBANOX. 

Where  a  policy  provided  that  any  indebted- 
ness to  the  company  would  be  deducted  from  the 
cash  value  and  reduce  the  amount  at  risk  under 
continued  insurance,  and  that  tbe  policy  should 
become  null  and  void  on  one  month's  notice  of 
default  in  payment  of  interest  on  such  indebted- 
ness, but  that  it  should  lapse  on  failure  to  pay  a 
premium,  and  tbe  insured  failed  to  pay  a  pre- 
mium when  due,  being  indebted  to  almost  the  full 
cash  loan  value  of  the  policy,  the  policy  lapsed, 
and  tbe  extended  term  insurance  provided  there- 
in could  not  take  effect  further  than  in  the 
amount  the  difference  between  the  indebtedness 
and  tbe  cash  loan  value  would  purchase. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  938;  Dec  Dig.  <S=3367(2).] 

3.  INSUBANCE  ^=3310(2)  —  LmC  iNStTBANCX  — 

Loans— Necessity  of  Notice. 
Where  premium  notes  given  by  insured  were 
payable  on  demand,  but  further  provided  that 
lapse  of  contract  would  be  sufficient  cause  for 
cancellation  without  notice,  tbe  note  was  payable 
only  on  demand  as  long  as  the  policy  was  kept 
alive  by  payment  of  premiums,  but  on  default 
thereof  the  policy  could  be  canceled  without  no- 
tice, tbe  company  to  apply  the  cash  value  to  pay 
the  note. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  J  904;  Dec.  Dig.  <S=)310(2).] 

4.  Insurance  9=>138(1)  —  Life  Insttbance  — 
Conditions  of  Poliot  —  Compuance  with 
Statute. 

A  policy  of  life  insurance,  providing  for  pay- 
ment of  premiums  in  advance,  declaring  cash 
loan  value,  and  providing  three  options  on  de- 
fault of  payment  of  any  premium,  is  not  in  viola- 
tion of  Acts  1907,  c.  457,  relating  to  clauses 
which  shall  not  be  included  in  insurance  policies. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  if  24ft-249 ;  Dec.  Dig.  «=>138(1).] 


6.  Insurance  <&=>363(1)  —  Lira  InBTmAircs  — 
Payment  of  PBsiuxnis— Necesbitt  of  No- 
tice. 
Where  the  policy  fixes  definitely  tbe  amount 
of  tbe  premium  and  the  time  of  payment,  the  in- 
surer is  under  no  obligation  to  give  the  insured 
notice  of  the  amount  and  maturity  of  the  premi- 
um, in  the  absence  of  a  statute  or  express  or  im- 
plied agreement  to  do  so,  or  course  of  conduct 
making  such  notice  necessary. 

[Ed.  Note.— For  other  cases,  see  Insorance, 
Cent.  Dig.  {{  905-907,  1032,  1033;  Dec.  Dig. 
«=>353(1).] 

6.  Insurance  «=»665(3)  —  Lite  Insurance  — 
Payment  of  Premiums — Necessity  of  No- 
tice—Course OF  Conduct— Evidence. 
A  statement  of  the  general  manager  of  the 
insurer  that  he  had  sent  insured  no  notice  of  ma- 
turity of  premium  and  interest  payments,  and 
that  be  could  not  say  whether  the  local  agent  had 
sent  such  notice,  but  presumed  that  he  had,  is 
too  indefinite  to  show  a  course  of  conduct,  ren- 
dering necessary  the  giving  of  such  notice  before 
declaring  forfeiture  of  tbe  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |§  1711-1716;  Dec  Dig.  <8=»665(3).] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty;   Will  D.  Wright,  Chancellor. 

Action  by  Florence  B.  Mills  against  tbe 
National  Life  Insurance  Company.  Decree 
foi:  complainant,  and  defendant  appeals. 
Reversed,  and  bill  dismissed. 

Williams  &  Lancaster,  of  Chattanooga,  for 
appellant  Wright  &  Jones,  of  KnoxviUe,  for 
appellee. 

EVANS,  Special  Judge.  This  was  a  suit 
filed  in  the  chancery  court  of  Knox  county 
against  the  National  Life  Insurance  Company 
of  Vermont,  to  recover  upon  two  policies  of 
life  insurance,  for  $S,000  each,  issued  upon 
the  life  of  Charles  H.  Mills,  and  payable  at 
his  death  to  Florence  B.  Mills,  his  wife,  who 
was  complainant  below. 

The  assured  held  two  other  policies  for  like 
amounts  in  the  same  company,  about  which 
there  was  no  contest  at  his  death,  and,  same 
having  been  paid,  are  not  involved  in  this 
lawsuit 

The  two  policies  here  in  controversy  were 
issued  on  May  14,  1903,  and  the  annual  pre- 
mium on  each  was  $138.45.  The  assured 
paid  six  successive  annual  premiums  on  each 
of  the  policies,  but  failed  to  pay  the  premium 
due  on  May  14,  1914,  and  died  on  October 
15,  1914. 

Tbe  two  i)ollcies  Involved  in  this  case  are 
alilve  in  all  respects,  and  are  treated  in  the 
record  as  if  they  constituted  one  policy  for 
$10,000.  Tliey  provide  that  at  tbe  end  of  the 
sixth  year,  and  after  six  annual  premiums 
have  been  paid,  the  two  together  should  have 
a  cash  value  of  $1,017.  In  other  words,  at  the 
end  of  the  sixth  year,  when  the  assured  failed 
to  pay  his  {uremium,  he  had  an  equitable 
property  right  in  the  policies  to  the  extent 
of  the  sum  mentioned,  and  he  was  given  the 
option  of  using  that  sum,  subject  to  tbe 
provision  with  regard  to  indebtedness,  in  any 
one  of  three  different  ways  according  to  hU 
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electl<Hi,  namely:  (1)  He  could  receive  tbe 
snm  In  cash;  or  (2)  be  could  take  paid-up 
insurance  on  tbe  two  policies  for  $2,010; 
or  (3)  be  could  take  continued  insurance 
thereon  for  |10,000  lor  a  period  of  7  years 
and  184  days,  without  paying  further  pre- 
miums; and,  if  the  assured  made  no  elec- 
tion, the  last  option  under  the  terms  of  the 
policy  went  into  effect  automatically;  that 
is,  the  continued  insurance  for  7  years  and 
184  days. 

It  appears  in  this  case  that  the  assured 
made  no  election  under  the  above  option,  and, 
since  he  died  just  five  months  after  the  last 
premium  was  due  and  unpaid,  it  is  the  insist- 
ence of  complainant  that  the  continued  In- 
surance was  In  full  force  and  effect,  and 
that  therefore  the  company  is  liable  in  this 
suit 

The  defense  of  the  Insurance  company  is 
that  the  policy  lapsed  by  reason  of  the  fail- 
ure to  pay  tbe  premium  due  May  14,  1914, 
and  that  for  several  years  prior  to  his  death, 
tbe  assured  had  each  year  borrowed  of  the 
company,  in  the  form  of  premium  loans, 
certain  amounts  of  money,  which,  if  for  any 
reason  the  policy  were  allowed  to  lapse, 
operated,  under  the  terms  of  the  contract,  it 
is  insisted,  to  reduce  tbe  cash  value  of  the 
policy  to  110.11,  and  to  reduce  the  amount 
of  continued  term  insurance  to  tbe  snm  of 
$09,  which  sum  the  company  offered  to  pay 
complainant  before  suit  was  filed,  and  which 
it  paid  into  court  with  its  answer. 

It  appears  that  tbe  assured  had,  on  the 
14tb  day  of  May  of  tbe  years  indicated,  made 
the  tollovAng  premium  loans:  In  1910  one 
loan  of  f211;  in  1911  two  loans  of  flOl 
each;  in  1912  two  loans  of  $138.46  eadi; 
in  1913  two  loans  of  $131  each;  tbe  aggre- 
gate amount  of  said  loans  being  $949.90, 
which,  with  1  year's  unpaid  interest  thereon, 
made  a  total  sum  of  $1,006.89.  This  was  the 
indebtedness  of  the  assured  to  tbe  company 
on  May  14,  1914,  tbe  date  upon  which  be 
failed  to  pay  bis  last  premium. 

It  further  appears  that  these  sums  were 
borrowed,  not  by  assignment  of  the  policies 
to  the  company,  but  upon  certain  notes  ex- 
ecuted by  the  assured,  all  alike  in  form,  and 
designated  in  tbe  record  as  premium  notes. 
It  also  appears  from  tbe  record  that  some 
time  in  August  or  September,  1914,  tbe  com- 
pany charged  the  above  indebtedness,  name- 
ly $1,006.89,  against  the  surrender  or  cash 
value  of  said  policies,  which  was  $1,017,  leav- 
ing a  balance  to  tbe  credit  of  tbe  policies  of 
$10.11,  as  above  stated.  Tbe  actuary  depart- 
ment then  figured  the  amount  of  insurance 
which  $10.11  would  purcliase  for  a  term  of  7 
years  and  184  days,  and  his  calculation 
showed  the  amount  to  be  $99. 

It  does  not  appear  from  tbe  record  that 
any  notice  was  given  tbe  assured  of  the  ac- 
tion which  tbe  company  proposed  to  take, 
and  did  take,  further  than  that  contained  in 
the  policy  and  in  tbe  notes;  aor  does  It  ai>> 


pear  that  any  demand  was  made  upon  as- 
sured for  the  payment  of  either  principal  or 
interest  upon  the  above-mentioned  indebted- 
ness, evidenced  by  premium  notes.  It  is 
the  insistence  of  the  company  that  it  made 
the  above-mentioned  loans  upon  the  condi- 
tion, as  expressed  in  tbe  face  of  the  notes, 
as  well  as  in  the  terms  of  tbe  policy,  tliat  it 
should  have  tbe  right  to  take  the  action 
which  It  did  take,  without  reference  to  any 
notice  to  or  demand  up<Hi  tbe  assured. 

The  provisions  of  tbe  policy  relating  to  the 
questions  in  controversy  are  as  follows: 

"Nonforfeituro.  (a)  On  failnre  to  pay  any  pre- 
mium or  any  part  thereof,  or  any  premium  note 
or  interest  thereon,  when  due,  thia  policy,  ex- 
cept as  otherwise  provided  herein,  shall  immedi- 
ately* lapse;  if,  however,  lapse  occurs  after  three 
full  years'  premiums  have  been  paid,  the  owner 
of  the  policy  shall  be  entitled,  at  the  end  of  suc- 
cessive policy  years,  to  one  of  the  settlements 
si>ecified  in  the  foUowiog  table,  which  are:  First, 
without  action  of  the  insured,  nonparticipatiiig 
continued  term  insurance  for  $5,000  tor  the  speci- 
fied term;  or  second,  on  application  and  legal 
surrender  of  this  policy  within  three  months,  a 
nonparticipating  paid-up  policy;  or  third,  on 
application  and  legal  surrender  of  thia  policy 
within  three  montlis,  a  cash  valuet 

'^able  of  Continued  and  Paid-TTp  Insarance  and 
Cash  or  Loan  Values. 
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"(d)  Any  indebtedness  to  the  company,  unless 
otherwise  provided  in  this  policy,  will  be  deduct- 
ed from  the  caah  value  and  will  also  proportion- 
ately reduce  the  sum  of  paid-up  insurance  and 
the  amount  at  risk  under  continued  insurance. 

"Loant.  After  three  full  annual  premiums 
have  been  paid,  the  company  will  loan  upon  the 
sole  security  of  this  policy  while  continued  in 
force,  and  upon  receipt  by  it  of  this  policy  duly 
assigned,  up  to  the  Umit  secured  by  the  above 
specified  cash  or  loan  values  at  the  end  of  the 

golicy  year  within  which  application  for  the  loan 
I  made.  Tbe  rate  of  interest  on  such  loan  shall 
not  exceed  six  per  cent  per  annum  and  if  such 
interest  be  not  paid,  when  due,  it  shall  be  added 
to  the  principal  until  the  limit  of  said  cash  sur- 
render value  has  been  reached,  whereupon,  if 
then  the  interest  be  not  paid,  the  policy  shall  be- 
come null  and  void,  but  not  until  one  month  aft- 
er notice  shall  have  been  mailed  by  the  company 
to  the  last  known  address  of  the  person  to  whom 
the  loan  was  made  and  of  the  insured  and  any 
assignee. 

"Premium  Paymentt.  All  premiums,  both  first 
and  renewal,  are  payable  in  advance  at  the  home 
office  or  to  an  agent  of  the  company  upon  dehv- 
ery,  on  or  before  date  due,  of  a  receipt  signed  ei- 
ther by  the  secretary  or  actuary  of  the  company 
and  countersigned  by  said  agent  Notes  for  pre- 
miums will  be  accepted  on  tbe  sole  signature  of 
the  insured,  provided  this  policy  be  not  duly 
assigned,  so  long  as  tbe  free  loan  value  of  the 
policy  is  sufficient  security  therefor,  and  such 
notes  will  be  a  lien  on  the  policy  as  fully  as  if 
executed  by  all  persons  having  an  interest  there- 
in and  accompanied  by  proper  aaaignmest 
thereof. 

"ReiMtatement.  In  case  of  lapae  of  thia  poli- 
cy, provided  it  has  not  been  surrendered  to  the 
company,  it  may  be  reinstated  at  any  time  on 
written  application  thereof,  and  the  payment  of 
all  its  premium  arrears  and  reinstatement  or 
paymoit  cA  any  indebtedneaa  existing  at  the  data 
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of  original  de&vit,  with  Interest  not  exceeding 
six  per  cent,  per  annum,  and  provided  satisfac- 
tory evidence  of  insurability  is  supplied. 

"Settlement.  Any  indebtedness  to  tile  compa- 
ny on  account  of  this  policy,  including  any  de- 
ferred premiums  for  the  uncompleted  policy  year, 
will  be  deducted  in  any  settlement  of  this  policy 
as  a  daim  by  death." 

Tbe  chancellor  entered  a  decree  in  favor 
of  the  complainant  for  the  full  amount  of 
the  policies,  with  Interest  thereon,  less  tbe 
Indebtedness  of  the  assured  to  the  company, 
with  Interest,  and  less  the  $99  paid  into 
court  From  this  decree,  the  Insurance  com- 
pany has  appealed  to  this  court,  and  Insists, 
by  proper  assignment  of  error,  that  the  de- 
cree of  the  chancellor  was  erroneous,  and 
that  the  |99  which  It  ottered  to  pay  was  the 
full  amount  of  Its  liability  to  appellee. 

[1]  The  determinatlTe  question  In  the  case 
Is  as  to  whether  appellant  had  the  right  to 
deduct  the  above-mentioned  Indebtedness 
from  the  cash  or  surrender  value  of  the 
policy  without  first  having  given  the  assur- 
ed specific  notice  of  such  intended  action, 
or  without  having  made  demand  upon  him 
for  the  payment  of  said  indebtedness. 

It  Is  clear  that  the  policies  lapsed,  upon 
fUlnre  of  Insured  to  pay  the  premium  whldi 
fell  due  on  May  14,  1914,  and  could  be  re- 
Instated  only  in  the  manner  provided  In  the 
policy.  But  upon  this  lapse,  aside  from  the 
question  of  indebtedness,  tbe  policies  had  a 
cash  value  of  |1,017.  The  question  is,  what 
steps,  if  any,  were  necessary  tor  the  company 
to  take  under  the  terms  of  the  policy,  in 
order  rightfully  to  pay  said  indebtedness  out 
of  this  cash  or  surrender,  value. 

The  only  provision  in  tbe  policy,  relating 
to  giving  notice  to  the  insured,  is  that  which 
provides  that  the  policy  may  not  be  declared 
forfeited  by  tbe  company  for  failure  of  as- 
sured to  pay  Interest  on  a  loan,  without  first 
having  given  the  assured  one  month's  notice. 
This  occurs  in  tbe  "Loans"  clause  above 
quoted,  which  states  that  a  loan  may  be 
made  "upon  tbe  sole  security  of  the  policy" 
and  upon  receipt  by  tbe  company  "of  this 
policy  duly  assigned";  that  the  rate  of  in- 
terest shall  not  exceed  6  per  ceat.  per  annum, 
and  that  "If  such  interest  be  not  paid  when 
due  ♦  •  ♦  the  policy  shall  become  null 
and  void,  but  not  until  one  month  after  no- 
tice shall  have  been  mailed,"  etc. 

Tbe  above-quoted  provision  has  applica- 
tion only  to  a  loan  made  by  assignment  of 
tbe  policy,  bat  tbe  next  succeeding  clause, 
headed  "Premium  Payments,"  provides  that 
premium  notes  will  be  accepted,  provided 
"this  policy  be  not  duly  assigned,"  and 
that  "such  notes  will  be  a  lien  npon  the 
policy  as  fully  as  if  •  •  •  accompanied 
by  proper  assignment  thereof,"  and  we 
think  the  effect  of  the  latter  provision  Is 
that  a  month's  notice  to  the  assured  would 
be  required  before  the  company  could  de- 
clare tbd  policy  forfeited  for  default  In 
payment  of  Interest  ^ther  upon  a  kxm  by 


premium  note,  or  upon  a  loan  by  awdgnment 
of  the  policy. 

[2]  So  far  as  the  terms  of  tbe  policy  it- 
self are  concerned.  It  is  upon  the  provision 
just  mentioned,  relating  to  default  in  pay- 
ment of  interest,  that  learned  counsel  tor 
appellee  base  their  contention  that  the  com- 
pany was  obliged  to  give  notice  to  tbe  assur- 
ed before  taking  the  action  it  did. 

But  the  reply  of  appellant  Is  that  the  pol- 
icy was  not  declared  forfeited  by  reason  of 
the  default  In  payment  of  interest,  and  there- 
fore the  above  provisions  about  notice  have 
no  application  here. 

Tbe  company  insists  that  it  was  wholly 
unnecessary  to  declare  the  policy  forfeited 
for  default  in  tbe  payment  of  Interest,  and 
that  this  was  not  done  because  the  policy 
lapsed  under  Its  very  terms  by  the  failure  of 
assured  to  pay  tbe  annual  premiums  due 
on  May  14,  1914.  And  that  the  question  is 
not  whether  the  company  had  the  right  to 
declare  the  policy  lapsed  for  failure  to  pay 
interest,  but  whether,  after  tbe  policy  had 
lapsed  by  reasob  of  failure  to  pay  the  an- 
nual premium,  the  company  was  then  re- 
quired to  give  notice,  or  make  demand  upon 
the  assured  before  it  could  deduct  tbe  In- 
debtedness of  $1,006.89  from  tbe  cash  or  sur- 
render value  of  $1,017,  and  use  the  balance  to 
purchase  extended  insurance.  In  determin- 
ing this  question  it  is  necessary  to  look  to 
tbe  terms  of  the  poUcy  Itself,  and,  npon  a 
careful  examination  theT«of,  we  find  no  pro- 
vision In  said  policy  requiring  tbe  company 
to  give  such  notice  or  make  such  demand. 

With  reference  to  "any  iDdebtedness"  to 
tbe  company  tbe  policy,  as  quoted  above, 
provides  that: 

"Any  IndebtedneM  to  the  company,  unless  oth- 
erwise provided  in  this  jKtlicy,  will  be  deducted 
from  Ae  cash  value  and  will  also  proportionately 
reduce  the  som  of  paid-up  insurance  and  the 
amount  at  risk  under  continued  insorance." 

It  is  "otherwise  provided"  that  where  there 
la  no  lapse  of  the  policy,  and  the  assured 
should  die,  the  Indebtedness  would  be  de- 
ducted in  the  settlement  made  upon  the 
amount  called  for  in  tbe  face  of  the  poHcy. 
This  is  contained  under  the  heading  "Set- 
tlemmt." 

We  do  not  And  any  provision  of  the  policy 
whereby  it  could  be  contotded  that  con- 
tinned  insurance  in  tbe  foil  amount  could 
exist,  and  an  indebtedness  be  outstanding 
at  tbe  same  time.  When  tbe  policy  lapses 
it  becomes,  so  to  speak.  In  Uquidatlon  un- 
der Its  terms,  and  If  tbe  reserve  or  cash  val- 
ue has  been  withdrawn,  there  Is  no  fund  left 
to  pay  for  continued  innnance  during  the 
extended  term,  and  therefore  tbe  extended 
twm  insurance  falls  to  take  effect  This 
Is  necessarily  sound  insurance  business. 

The  assured  must  have  known  that  he  had 
anticipated  the  cash  value  of  bis  policies, 
and  had  withdrawn  the  only  fund  with  whidi 
continued  insurance  was  to  be  purchased, 
and  must  have  known  that  when  the  policy 
lapsed,  the  said  indebtedneai  under  the  terms 
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of  the  policy  would  be  deducted  from  the 
cash  value.  This  was  the  condition  under 
which  the  ];>olicy  provided  he  was  entitled  to 
make  the  loan.  He  could  not  withdraw  the 
money  which  he  had  paid  In,  and  at  the 
same  time  Insist  upon  the  Insurance  which 
that  money  would  buy  if  left  In  cash  to  the 
credit  of  his  policy. 

As  above  stated,  we  find  no  provision  of 
the  policy  by  which  the  company  agrees  to 
make  demand  for  the  payment  of  this  indebt- 
edness upon  lapse  of  the  policy  by  the  Insur- 
ed ;  on  the  contrary,  one  provision  of  the  pol- 
l<y  'specifically  states  that  "any  Indebtedness" 
will  be  deducted  from  the '  cash  value,  and 
where  there  has  been  a  lapse  as  in  this 
case.    It   Is    nowhere    "otherwise   provided." 

[S]  It  Is  argued,  however,  that  the  notes 
executed  by  the  assured,  may  be  looked  to 
upon  this  question.  Said  notes  are  in  the 
f<dIowing  form: 

"Montpeller,  Vt,  May  14,  1913.    $130.00. 

"On  account  of  premium  due  this  date  on  the 
contract  No.  204226  issued  on  my  life  I  promise 
to  pay  the  National  Life  Insurance  Company,  or 
order,  on  demand,  at  its  office  in  Montpeller,  Vt., 
one  hundred  thirty  dollars,  with  interest  at  the 
rat^  of  six  per  centum  per  annum,  from  the 
date  hereof,  payable  on  the  anniversary  of  the  in- 
surance next  succeeding,  and  thereafter  annually 
with  the  preminm  payment ;  and  this  note  shaU 
be  a  lien  on  said  contract  until  fully  paid. 

"It  is  further  understood  and  agreed  that 
default  in  interest,  or  lapse  of  the  contract,  will 
be  accepted  as  sufficient  cause  for  cancellation 
without  notice  and  in  event  of  such  default  or 
lapse,  the  application  of  so  much  of  the  cash  val- 
ue as  is  necessary  for  the  payment  of  this  note 
and  accrued  interest  is  hereby  authorised. 

"[Signed]    Oharles  H.  Mills." 

Attention  Is  called  to  the  fact  that  the 
notes  are  made  payable  "on  demand."  This 
is  true,  bat  they  contain  the  further  eX' 
press  provlslcm  that  the  note  shall  be  a  lien 
on  said  contract  until  fully  paid,  and  that: 

"Default  in  interest,  or  lapse  of  the  contract, 
will  be  accepted  as  sufficient  cause  for  cancella- 
tion without  notice,  and  in  the  event  of  such  de- 
fault or  lapse,  the  application  of  so  much  of  the 
cash  value  as  is  necessary  for  the  payment  of 
this  note  and  accrued  interest  is  hereby  author- 
ised," 

In  other  words,  as  long  as  the  policy  was 
kept  alive  by  the  payment  of  annual  premi- 
ums, the  note  was  payable  only  upon  demand 
made ;  but  when  a  lapse  of  the  contract  oc- 
curred, that  should  be  sufficient  cause  for 
cancellation  without  notice,  and  operated  It- 
self as  a  demand  under  the  very  terms  of  the 
note,  and  the  company  in  the  event  of  such 
lapse  was  authorized  to  apply  the  cash 
value  to  the  payment  of  the  note.  This  pro- 
vision is  a  reiteration  of  the  terms  of  the 
policy  on  this  subject 

[4]  We  are  not  unmindful  of  the  rule  that 
where  poUdes  of  insurance  contain  incon- 
sistent provisiMiB,  or  are  so  framed  as  to  be 
fairly  open  to  ccmstmction,  that  view  should 
be  adopted,  if  t>ossible,  which  Is  most  favor- 
able to  the  Insured.  Imperial  Fire  Insur- 
ance Co.  T.  Coos,  151  U.  S.  452,  14  Sup.  Ot 
879,  38  L.  Bd.  231 ;  Kavaoaugh  ▼.  Inautance 


Co.,  117  Tenn.  66,  96  S.  W.  499,  7  L.  B.  A. 

(N.  S.)  253,  10  Ann.  Cas.  680;  First  Nation- 
al Bank  v.  Hartford  F.  Insurance  Co.,  8S 
n.  S.  678,  24  L.  Ed.  663.  But  in  this  case 
we  think  the  provisions  of  the  policy  are 
plain,  and  cannot  be  said  to  be  inooneistent 
or  ambiguous.  Nor  Is  the  policy  in  any  way 
In  conflict  with  chapter  467  of  the  Acts  of 
1907;  <m  the  contrary,  its  provisions  are 
In  accord  with  said  act. 

[6]  Counsel  for  appellee  also  call  atten- 
tion in  their  brief  to  the  fact  that  aiqpel- 
lant  did  not  show  in  the  record  that  a  pre- 
mium notice  had  been  sent  assured  before 
the  last  premium  fell  due  od  May  14,  1914. 
It  Is  not  contended  there  is  anything  in  the 
record  indicating  that  assured  did  not  re- 
ceive such  notice,  but  the  point  made  by 
counsel  Is  that  the  appellant  should  have 
afilrmatlvely  shown  that  sudi'  notice  was 
sent. 

We  are  of  opinion,  however,  that  it  was 
not  obligatory  upon  the  company  to  affirm- 
atively prove  this,  unless  the  appellee  had 
first  shown  such  a  course  of  conduct  between 
the  company  and  the  assured  as  to  make  that 
proof  necessary.  Where  the  policy  Axes  defi- 
nitely the  amount  of  the  premltmii  and  the 
time  of  payment,  the  insurance  company  Is 
under  no  obligation  to  give  the  insured  no- 
tice of  the  amount  and  maturity  of  sadk 
premiom,  in  the  absence  of  a  statute  or  an 
express  or  implied  agreement  to  give  the 
same.  8  Cooley's  Briefs  on  Insurance,  2281, 
and  cases  cited;  Thompson  v.  Life  Insur- 
ance Co.,  104  X}.  S.  252,  26  L.  Ed.  765.  If  a 
course  of  dealing -between  the  company  and 
the  assured  had  been  shown,  estabUshlng  a 
uniform  and  reasonably  long-continued  cus- 
tom to  send  assured  sudi  premitmi  notices, 
then  It  might  be  contended  with  much  rea- 
son that  it  was  Incumbent  upon  the  company 
to  prove  the  sending  of  such  notice.  Bat 
this  state  of  facta  does  not  appear  in  the 
record. 

[6]  The  only  testimony  relating  to  this 
subject  at  all  Is  in  the  crossexamlnation  of 
the  witness  Putnam,  chief  clerk  In  the  secre- 
tary's department.  In  answer  to  questions 
relating  to  Interest  notices,  as  follows: 

"Q.  Was  there  any  demand  made  on  Mr.  ICilla 
to  pay  the  Interest  on  these  seven  notes  on  the 
policy  anniversary.  May  14, 19147 

"A.  I  should  presume  there  was,  through  the 
regular  premium  and  interest  notices  sent  out 
from  Mr.  Thompson's  office. 

"Q.  There  was  none  from  your  office  heref 

"A.  None  from  our  office. 

"Q.  And  as  to  his  you  wouldn't  know? 

"A.  Of  course  I  couldn't  teU  on  that" 

Mr.  Thompson,  referred  to  by  the  witness, 
was  manager  tor  the  company  at  Chattanoo- 
ga, Tenn. 

The  witness  does  not  undertake  to  testi- 
fy that  any  notice  was  ever  sent  to  the  as- 
sured, much  less  that  a  custom  was  estab- 
lished between  the  parties.  In  fact,  his  tes- 
timony Indicates  that  sudt  notices  were  not 
sent  from  the  home  office^  and  that  bs  < 
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not  know  what  was  done  In  Hr.  Thompson's 
oflBoe  In  Chattanooga.  The  subject  was  pnr- 
saed  no  farther  In  the  record,  and  no  atr 
tempt  was  made  to  show  a  custom  of  send- 
ing the  assured  such  premium  notices. 

In  Insurance  Co.  v.  Hyde,  101  Tenn.  404, 
48  S.  TV.  970,  this  court  used  the  following 
language  as  quoted  from  2  Joyce  on  Insur- 
ance, {  1332: 

"If  a  life  insurance  company  has  been  In  the 
practice  of  notifying  the  insured  of  the  time 
when  the  premium  will  fall  due,  and  of  the 
amount,  and  the  custom  has  been  so  uniform  and 
so  reasonably  long  in  continuance  as  to  induce 
the  assured  to  believe  that  a  clause  for  forfeiture 
for  nonpayment  will  not  be  insisted  on,  bat  that 
the  notice  will  precede  the  insistence  upon  the 
forfeiture,  and  the  insured  is,  in  consequence, 
put  off  his  guard,  such  notice  must  be  given," 
etc. 

And  the  rule  as  thos  laid  down  was  ap- 
proved in  Karanaugh  ▼.  Insurance  Co.,  117 
Tenn.  33,  96  S.  W.  499,  7  U  R.  A.  (N.  S.) 
263,  10  Ann.  Cas.  680. 

The  record  in  this  case,  however,  does  not 
seem  to  have  been  made  upon  the  theory 
that  the  question  of  a  custom  to  send  premi- 
um notices  to  the  assnred  was  an  issue  in 
tbe  case.  Certainly  the  testimony  above 
quoted,  from  the  croas-escamlnatlon  of  the 
witness  Putnam,  Is  too  indefinite  under  tbe 
authorities  to  show  a  coarse  of  conduct  be- 
tween the  parties  that  would  establish  sacb 
a  cnatom. 

We  are  unable  to  find  in  this  record  where 
the  company  breached  or  failed  to  carry 
out  any  agreement  made  with  the  assured  in 
the  policies  under  consideration,  and  we 
And  no  ground  up<»i  which  appellee  may 
predicate  liability  against  it  in  excess  of 
the  $99  paid  Into  court  by  tbe  appellant. 
It  results,  therefore,  that  the  decree  of  the 
chancellor  must  be  reversed,  and  the  bill  dis- 
missed, at  the  cost  of  appellee. 


NASHYIUjB,  a  &  ST.  L.  B.  CO.  et  aL  v. 

PARKS. 
(Supreme  Court  of  Tennessee.    Nov.  26,  1916.) 

1.  Railboaos  «s>883(1)— Injubt  on  Tback— 
oontbibxjtobt  nxguoxnok. 

A  traveler  must  take  the  precaution  of  look- 
ing and  listening  before  going  upon  or  crossing 
a  railroad  track,  though  he  may,  by  the  finding 
of  the  jury,  be  excused  in  respect  of  such  duty 
in  exceptional  drcumstances. 

PM.   Note. — For  other  cases,^  see  Railroads, 
Cent.  Dig.  §i  130S,  1309 ;  Dec  Dig.  «=>383(in 

2.  Railboass  «=s>400(12)— Injubt  on  Tbaok 

— CORTBIBUTOBT  NKOUOENOE. 

Decedent  approaching  defendant's  station  to 
take  a  train,  and  who  must  have  seen  and  heard 
a  passing  toght  train  and  have  appreciated 
tliat  it  would  hindCT  her  hearing  tbe  approach  of 
a  passenger  train,  was  required  to  use  uer  sight 
to  ascertain  whether  there  was  any  danger  in 
crossing  or  going  upon  the  main  track,  and 
where  she  could,  had  she  looked,  have  seen 
an  incoming  passenger  train,  over  100  feet  away 
in  time  'to  have  stopped  before  going  on  the 
track  and  to  have  prevented  being  struck,  was 


of  contributory  negligence,  and  no  excep- 
tional case  for  the  jury  was  made. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  i  1379;    Dec.  Dig.  «=3400(12).] 

Certiorari  to  Court  of  Ovll  Appeals. 

Suit  by  W.  M.  Parks,  administrator  of 
Nancy  McPhall,  deceased,  against  the  Nash- 
ville, Chattanooga  &  SL  Louis  Railroad  Com- 
pany and  another.  From  a  judgment  of  the 
Court  of  Civil  Appeals,  on  appeal  from  a  ver- 
dict for  plaintiff  on  a  count  alleging  com- 
mon-law negligence,  sustaining  named  de- 
fendant's motion  for  peremptory  instructions 
In  Its  favor,  the  administrator  brings  cer- 
tiorari.    Affirmed. 

Ford  &  YamcU  and  Murray  &  Draiier,  all 
of  Chattanooga,  for  plalntUF.  Brown,  Spur- 
lo<^  &  Brown,  of  Chattanooga,  and  Claude 
Waller,  of  NashvlUe,  for  defendants. 

WILLIAMS,  J.  This  la  a  suit  begun  by 
Parks  to  recover  for  the  alleged  wrongful 
death  of  his  Intestate,  Miss  Nancy  McPhall, 
In  a  collision  at  Boyce  Station,  on  defendant 
company's  line. 

On  the  east  side  of  the  depot  in  that  vil- 
lage are  the  main  track  and  a  sidewalk  of 
defendant,  and  on  the  west  side  are  the 
trac^  of  tbe  Cincinnati  Southern,  the  lines 
of  tbe  two  companies  running  parallel  past 
the  depot  South  of  the  depot  Is  Wilder 
street,  which  crosses  at  right  angles  all 
these  tracks.  Beck  street  runs  at  right  an- 
gles with  Wilder  street  and  parallel  \vlth 
tbe  defendant's  tracks;  It  being  tbe  first 
street  east  of  them.  Deceased  used  a  street 
car,  operated  on  Beck  street.  In  going  to  the 
depot  to  take  passage  on  a  Cincinnati  South- 
em  train.  Leaving  the  car  when  It  reached 
Wilder  street,  she  stood  for  a  few  moments 
talking  to  a  friend,  when,  bearing  a  train 
whistle,  she  started  to  walk  to  tbe  station 
very  rapidly,  quite  in  a  run.  She  evidently, 
by  mistake,  thought  that  tbe  Incoming  train 
she  beard  blow  was  the  one  she  Intended  to 
take.  She  used  a  much-traveled  walkway, 
Instead  of  going  on  Wilder  street  to  tbe  de- 
pot grounds,  thence  to  the  station.  This 
walkway  afforded  a  diagonal  short  cut  over 
vacant  lots  to  tbe  depot  across  the  defend- 
ant's side  and  main  tracks.  On  the  side 
track  were  three  liox  cars,  north  of  Wilder 
street,  so  located  as  to  leave  a  passageway 
for  those  using  the  walkway  in  going  to  tbe 
station.  The  space  between  the  cars  so  left 
was  variously  estimated  to  be  from  10  to 
20  feet  wide. 

Deceased  passed  through  this  opening  and 
continued  In  a  diagonal  direction  in  the  space 
between  the  two  tracks  of  the  defendant. 
The  proof  shows  that  she  walked  about  five 
or  six  steps  after  passing  from  bcrtween  the 
box  cars,  and  that  she  was  about  to  complete 
a  step  over  the  nearest  rail  of  the  main  track 
when  she  was  struck  by  a  fast  through 
train  of  defendant,  approaching  from  tbe 
south  at  a  speed  of  about  35  miles  per  hour. 


'  4s>For  otker  oaaes  see  Mm*  topic  sad  KBT-NUMBBR  m  all  Kejr-Numtored  DlgesU  and  Ina«xas 
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and  tbrown  against  one  of  tbe  box  cars  and 
instantly  killed.  She  did  not  look  behind 
her  to  observe  whether  a  train  was  thus 
about  to  pass  the  station  on  the  main  track. 

At  the  same  time,  a  long  double-header 
freight  train,  going  north  also,  was  passing 
the  station  on  the  treck  of  the  Cincinnati 
Southern.  It  ran  a  very  little  behind  the 
passenger  train  of  defendant,  and  was  mak- 
ing much  noise. 

The  view  of  the  deceased  down  the  straight 
main  track  was  unobstructed,  had  she  look- 
ed in  that  direction  after  passing  through 
the  gap  in  tbe  box  cars. 

The  declaration  contained  a  count  averring 
negligence  in  the  failure  of  tlie  enginemen 
of  defendant  to  observe  the  statutory  pre- 
cautions. On  an  issue  presented,  the  Jury 
found  that  these  precautions  had  been  com- 
plied with,  the  engineer  having  promptly 
blown  the  whistle  and  put  on  the  air  brakes 
In  an  effort  to  prevent  a  collision  with  de- 
ceased. 

A  count  averring  common-law  negligence 
was  also  Incorporated.  On  an  issue  submit- 
ted under  it,  the  jury  found  tbe  defendant 
guilty  and  brought  In  a  verdict  The  trial 
Judge  had  previously  overruled  a  motion  of 
defendant  company  for  peremptory  instruc- 
tions  in  its  favor. 

On  appeal  the  Ck>urt  of  Civil  Appeals  held 
that  tills  motion  should  have  been  granted, 
and  it  was  sustained  in  that  court.  Tbe  ad- 
ministrator has  been  granted  a  writ  of  cer- 
tiorari In  order  to  obtain  a  review  of  that 
ruling,  and  tbe  case  has  been  reargued  at 
the  bar  of  this  court 

The  Court  of  Civil  Appeals  waived  a 
determination  of  whether  defendant  was 
guilty  of  any  conunon-law  negligence,  and 
placed  Its  decision  on  tbe  ground  that  de- 
ceased was  guilty  of  proximate  contributory 
negligence. 

That  court,  however,  stated  that  it  found 
dlfDculty  in  bringing  its  ruling  into  accord 
with  certain  decisions  of  this  court,  and  it 
thought  that  some  of  these  did  not  harmo- 
nize themselves. 

[1]  Much  of  the  claimed  difficulty  in  at- 
tempting to  reconcile  our  cases  that  treat 
of  the  duty  of  a  traveler  to  exercise  the  pre- 
caution of  looking  and  listening  before  going 
upon  or  crossing  a  railroad  track  is  more 
apparent  than  real,  and  grows  out  of  a 
failure  to  note  the  tMt  that  be  may,  by  the 
finding  of  a  Jury,  be  excused  in  respect  of 
this  duty  only  In  excepti<»ial  drcomstances. 
That  the  duty  arises  in  the  ordinary  case, 
and  -as  one  of  law,  Is  distinctly  set  forth  in 
tbe  case  of  Patton  y.  Railway,  89  Tenn.  870, 
878,  16  S.  W.  919,  921  (12  Ii.  R.  A.  184), 
which  case  the  Court  of  C^vil  Appeals  states 
in  its  opinion  is  the  one  that  has  brought 
confusion  into  the  decisions  of  this  court  on 
the  immediate  question,  as  it  conceives.  In 
that  case  it  was  said: 

"That  it  is  negligence  to  go  npon  a  rail- 
road track  without  taking  the  precaation  to  look 


and  listen  is  well  eetablfsbed.    Railroad  Co.  v. 
Houston,  95  C.  S.  687  [24  L.  Ed.  542]. 

"He  is,  as  a  prudent  man,  bound  to  look  and 
listen,  and  take  such  measures  as  common  pru- 
dence suggests,  in  view  of  the  danger  and  con- 
sequences of  a  neglect  to  do  sa  lliis  it  a 
rule  of  law,'  says  Mr.  Wood,  'and  it  is  only  in 
exceptional  cases  that  the  question  as  to  wheth- 
er his  neglect  to  take  such  precaution  is  excus- 
able, is  for  the  jury.'" 

We  believe  that  there  has  been  no  deviation 
from  the  rule  thus  announced,  when  this  fac- 
tor of  differentiation  is  held  in  mind,  and  re- 
gard is  had  to  tbe  facts  on  which  the  re- 
spective rulings  are  based.  Middle  Tenn.  B. 
Co.  V.  McMillan,  134  Tenn.  490,  184  S.  W.  20. 

The  decision  in  Railroad  v.  Dies,  98  Tenn. 
655,  41  S.  W.  860,  is  sometimes  relied  upon  as 
being  in  conflict ;  but  that  case  is  to  be  con- 
strued as  demonstrating  that  the  use  of  both 
faculties  of  sight  and  hearing,  in  the  cir- 
cumstances of  that  case,  was  useless — ^ren- 
dered unavailing;  and  when  so  construed 
that  case  is  in  harmony  with  many  decisions 
in  other  jurisdictions.  In  the  Patton  Case, 
also,  the  plaintiff  was  excused  of  proximate, 
barring  contributory,  negligence,  because  as 
to  sight  he  was  misled  by  tbe  first  section  of 
the  broken  freight  train  which  be  might  have 
taken  to  be  the  entire  train,  and  therefore 
was  excused  in  respect  of  looking  behind  for 
tbe  second  section ;  and,  as  to  hearing,  that 
was  prevented  by  the  noise  of  a  waterfall 
beneath  the  bridge  on  which  the  pedestrian, 
a  stranger  to  the  situation;  was  when  struck, 
or  about  to  be  struck,  he  having  gone  on  the 
track  near  that  point  That  the  duty  is  not 
absolute,  so  as  to  be  observed  by  tbe  trav- 
eler in  all  cases,  exceptional  as  well  as 
ordinary,    is    the    pronouncement   of   these 


In  Railroad  t.  Satterwhite,  112  Tenn.  185, 
208,  78  S.  W.  106,  110,  the  court  speaks  of 
the  "general  rule  that  an  entrance  upon  a 
railroad  track  without  looking  or  listening 
is  pegllgence  per  se,"  bat  also  of  exceptional 
drcumstances  in  the  Immediate  case  which 
modified  it — (1)  the  loud  noise  caused  by  a 
neighboring  flouring  mill  that  probably  over- 
came the  noise  of  the  approachhig  train ;  and 
(2)  the  obstruction  of  sU^ht  by  a  long  string 
of  box  cars  parked  on  the  defendant's  side 
tracks,  and  other  intervening  objects.  "It 
was  necessary  that  these  extenuating  cir- 
cumstances should  be  passed  upon  by  tbe 
jury  In  determining  the  negligence  at  the 
deceased  in  failing  to  look  or  listen."  < 

It  therefore  appears  that  in  all  of  the 
above  cases  there  was  room  for  a  fair  infer- 
ence that  the  traveler  did  not  have  oppor- 
tunity for  the  use  of  either  sense,  and  in 
each  a  case  t<x  the  jury  was  presented. 

In  tbe  consideration  of  tbe  Satterwhite 
Case,  for  application  in  other  cases,  it  should 
be  borne  in  mind  that  there  was  involved 
a  traveler  in  a  vehicle  drawn  by  a  horse, 
and,  doubtless,  the  animal  had  reached  a 
place  of  danger  before  the  traveler  had 
come  to  a  point  past  the  box  cars  where  he 
could  aee  tbe  oncoming  tnio.    'Oat  tlier* 
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Diay  be  a  difference  In  tbe  case  of  such  a 
driver  and  the  case  of  a  pedestrian  Is,  per- 
haps, more  distinctly  pointed  out  In  the  clos- 
ing pages  of  the  opinion  in  Todd  t.  Railway, 
135  Tenn. ,  185  S.  W.  62,  67: 

"This 'rule  is  general'  and  applies  as  well  to 
the  driver  of  a  team  as  to  the  foot  passenger, 
with  the  difference,  however,  that  it  is  much 
more  difficult  to  conceive  citcinnstaiices  sur- 
rounding the  latter  which  can  at  once  deprive 
him  of  the  opportunity  to  observe  and  the  abil- 
ity to  stop  short  of  the  actual  peril  With  him 
a  single  step,  wholly  under  his  control,  crosses 
the  danger  line.  With  the  driver  many  things 
may  complicate  the  situation — momentum,  con- 
duct of  horses,  multiplication  of  perils,  and  tbe 
lilje." 

In  the  Satterwhlte  Case,  however,  as  well 
as  in  the  very  recent  case  of  Todd  v.  Rail- 
way, supra,  It  was  held  that  if  either  of  the 
two  senses  cannot  be  rendered  available,  the 
obligation  to  use  the  other  is  stronger — ^to 
ascertain  before  attempting  to  cross  whether 
a  train  be  In  dangerous  proximity. 

[2]  Applying  these  principles  to  the  facts 
of  the  case  nnder  review :  Whatever  may  be 
said  of  the  tendency  of  the  noise  made  by 
the  freight  train  passing  on  the  track  of  the 
Cincinnati  Southern  Railroad  to  hinder  the 
deceased's  hearing  the  approach  of  the  pas- 
senger train,  she  most  have  seen  as  well  as 
heard  that  train  and  have  appreciated  that 
she  was  by  it  deprived  of  one  protecting 
sense ;  and  we  think  it  manifest  that  in  the 
exercise  of  due  caution  a  stronger  call  was 
then  <»  her  to  nse  her  eyes  to  ascertain 
whether  there  was  any  danger  to  be  encoun- 
tered In  crossing  or  going  upon  the  defend- 
ant's main  track. 


The  inference  Is  not  presented  by  the  facts 
that  before  entering  between  the  box  cars  on 
the  siding  deceased,  if  she  had  looked,  could 
not  have  seen  the  incoming  passenger  train 
as  It  neared  the  depot  under  speed.  It  fur< 
ther  appears  that  on  passing  from  between 
the  box  cars,  she  made  five  or  six  steps  to 
or  into  the  main  track  before  she  was  struck, 
and  had  she  looked  behind  her  she  would 
have  seen  the  passenger  train  over  100  feet 
away,  In  time  to  stay  her  steps  and  prevent 
the  disaster.  The  eyewitnesses  saw  the  per- 
il into  which  she  went  rapidly  and  heedless- 
ly. One  or  two  of  them  hurriedly  looked  un- 
der the  box  cars  to  observe,  and  saw  her 
struck  by  tbe  engine. 

We  are  of  opinion  that  an  exceptional  case 
for  the  jury  was  not  made.  A  multitude  of 
cases  might  be  dted  which  relate  to  simi- 
lar circumstances,  but  see  Northern  Pac.  R. 
Co.  V.  Freeman,  174  U.  S.  881,  19  Sup.  Ct. 
678,  43  L.  Ed.  1014,  Curtis  v.  Louisville,  ete, 
R.  Co.,  282  Fed.  109,  146  O.  C.  A.  301,  Boston 
etc.,  R.  Co.  V.  McGrath,  179  Fed.  323,  102 
O.  C.  A.  607,  Gardner  v.  Railroad  Co.,  97 
Mich.  240,  56  N.  W.  603,  and  other  cases  col- 
lected in  note  87  L.  R.  A.  (N.  S.)  136. 

It  Is  not  contended  that  after  tbe  deceased 
was  in  a  place  of  peril,  the  enginemen  oper- 
ating the  passenger  train,  who  were  on  the 
lookout,  failed  on  actually  discovering  the 
peril  of  deceased  to  do  all  in  their  power  to 
prevent  the  accident.  In  fact,  the  trial  Jury 
substantially  so  found  on  a  apiedal  issue  sub- 
mitted under  the  eonxtt  as  to  negligence  un- 
der this  statute. 

Then  la  no  error  in  tbe  Judgment  of  the 
Court  of  Civil  Appeals.     Affirmed. 
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CROUCH  ▼.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentacky.    Nor.  29, 1016.) 

1.  Municipal     Cobpobationb     «=»183(1)   — 
PouoE— Appointment   of    "Deputt  Mab- 

BHAi.' ' — Statutes. 
Kf .  St.  S  3687,  part  of  the  chapter  on  towns 
of  the  siith  class,  provides  that  the  police  force 
shall  be  under  the  direction  of  the  marshal, 
whose  orders  shall  be  executed  by  deputies,  etc. 
Section  3704,  subsec.  7,  authorizes  the  board  of 
trustees  of  such  town  to  enact  and  enforce  police 
regulations  not  conflicting  with  the  general  laws. 
Section  3396  provides  for  their  meetings,  and 
section  3688  requires  them  to  keep  a  record  of 
their  proceedings.  Eeld,  that  the  authority  to 
create  the  office  of  "deputy  marshal,"  an  officer 
wlio  may  upon  his  own  initiative  make  an  ar- 
rest when  the  marshal  might  lawfully  do  so  if 
present,  and  not  necessarily  required  to  act  un- 
der the  immediate  direction  of  the  marshal, 
was  vested  solely  in  the  board  of  trustees,  which 
could  not  delegate  such  authority,  or  act  in  such 
matter  except  by  resolution,  so  that,  where  it 
had  not  so  appointed  a  deputy  marshal,  one 
attempted  to  be  so  appointed  as  such  by  the  mar- 
shal was  not  authorized  to  act  as  such. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Die.  §  473;  Dec.  Dig.  €=» 
183(1). 

For  other  definitions,  see  Words  and  Phrases, 
EUrst  and  Second  Series,  Deputy.] 

2.  Municipal   Coepobations   ®=»61  — EXeb- 
cisE  op  Powebs— Comkon  Council. 

Whenever  a  power  is  conferred  upon  a  mu- 
nicipal corporation  by  the  Legislature,  and  no 
officer  or  person  is  expressly  authorized  to  ex- 
ercise it,  the  common  council  Is  the  Mily  au- 
thority which  can  exercise  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  152;  Dec.  Dig.  $=3 
6L] 

3.  Cbiminai.  Law  «s>40(K3)—Bvidenok— Mu- 
nicipal Pboceedings— Recobd. 

Where  a  town  is  required,  as  by  Ky.  St.  | 
to  keep  a  record  of  its  proceedings,  the 
record  is  the  only  competent  proof  of  its  ac- 
tion, at  least  until  it  is  shown  that  the  record 
made  has  been  lost  or  destroyed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jg  879-886;  Dec  Dig.  <S=9 
400(S).) 

4.  Homicide  «=s>122— jTrsTizxABLx  Homioidb 
—Resisting  Abbbst. 

Deceased  was  not  excusable  for  attempting 
to  take  the  life  of  the  defendant  even  if  other 
parties  nad  arrested  his  son  without  authority, 
where  the  defendant,  the  town  marshal,  only 
admonished  him  to  permit  them  to  pat  him  in 
jail  or  to  cease  pursuing  them. 

[Ed.  Note.— For  other  caa^s.  see  Homicide, 
Cent  Dig.  §j  177-181 ;    Dec.  Dig.  «=»122.1 

6.  Cbiminal  Law  «=>968(1)— New  Tbial  — 
Newlt  Disoovbbed  Evidence— Requisites 
IN  Genebal. 
A  new  trial  will  not  be  granted  on  account 
of  newly  discovered  evidence  unless  the  party 
applying  therefor  files  his  own  affidavit  showing 
that  he  did  not  know  of  the  newly  discovered 
evidence,  and   could  not  with   reasonable  dili- 
gence have  discovered  it  until  after  the  trial, 
and  unless  he  also  files  the  affidavit  of  the  wit- 
ness by  whom  it  is  proposed  to  prove  the  newly 
discovered  facts  which  must  be  set  out  in  the  af- 
fidavit of  the  witness. 

[E!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2396 ;    Dec.  Dig.  «=3958(1).] 


6.  Cbiminal  Law  «=9941C1)— New  Tbial  — 
Newlt  Discovebed  Evidence  —  Cumula- 
tive Evidence. 

A  new  trial  will  not  be  granted  on  account 
of  newl^  discovered  evidence  which  is  merely 
cumulative. 

p:d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2328,  2330;  Dee.  Dig.  «s» 
941(1).] 

7.  Cbiminal  Law  «=»942(1)— New  Tbial  — 
Newlt  Discovebbd  Evidence  —  Impeach- 
ment OF  Witness. 

Except  in  certain  cases,  a  new  trial  will  not 
be  granted  on  account  of  newly  discovered  evi- 
dence which  would  be  used  to  impeach  witnesses 
who  have  testified  upon  the  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2331;   Deo.  Dig.  «=>042(1).] 

8.  Cbiminal  Law  «=»946(1)— New  Tblal  — 
Newlt  Discovebed  Evidenob— Influencb 
UPON  Result. 

The  newly  discovered  evidence  which  will 
authorize  a  new  trial  must  be  reasonably  calcu- 
lated to  have  a  decisive  influence  upon  the  evi- 
dence to  be  controverted  by  it,  and  a  new  trial 
will  not  be  granted  if  it  is  doubtful  whether 
it  will  have  any  decisive  influence  upon  the  re- 
sult of  another  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2324-2327,  2336;  Dec.  Dig. 
<g=94o(l).] 

8.  Cbiminal  Law  «=&45(2)— New  Tbial  — 

Newlt  Discovebed  Evidence  —  Decisive 

Chabacteb. 
In  a  trial  on  the  diarse  of  willful  mnrder  by 
shooting  deceased,  where  defendant,  a  town  mar- 
shal, relied  upon  a  plea  of  self-daense,  and  in 
his  affidavit  alleged  newly  discovered  evidence 
which  he  Ad  not  know  before  the  trial,  to  the 
effect  that  a  witness  woald  testify  that  he  was 
present  when  defendant  shot  deceased,  that  he 
saw  two  persons  arrest  another  and  start  to  go 
away  witii  him,  and  saw  another  whom  he  did 
not  then  know  follow  them  and  attempt  to  take 
the  prisoner  away  from  them,  and  saw  defend- 
ant tell  the  deceased  to  stay  back,  and  heard  de- 
ceased tell  defendant  he  had  nothing  on  him,  as 
be  had  a  pistol,  top,  and  saw  deceased  immedi- 
ately take  from  his  pocket  an  object  which 
looked  to  be  a  pistol  and  point  it  at  the  defend- 
ant, and  heard  two  shots  immediately  aftet^ 
wards,  and  some  one  say,  "Tou  shot  me,"  and 
saw  another  jjerson  go  to  the  place  of  the  shoot- 
ing and  pick  up  something  and  walk  away,  it 
was  reversible  error  for  the  trial  court  to  r^use 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  tt  2824-2327;  Dec.  Dig.  (S=> 
e45(^).] 

Clarke,  J.,  diasenttng. 

Appeal  from  Circuit  Court,  Bath  Ooxmtj. 

James  Crouch  was  convicted  of  voluntary 
manslaughter,  his  motion  for  a  new  trial 
was  overruled,  and  he  appeals.  Reversed 
and  remanded,  with  directions  to  give  de- 
fendant a  new  trlaL 

See,  also,  170  Ky.  772,  186  S.  W.  674. 

C.  W.  Goodpaster,  of  Owlngsville,  C.  W. 
Neebltt,  of  Mt  Sterling,  and  C.  B.  Casldy,  of 
Owlngsville,  for  appellant  M.  M.  Logan, 
Atty.  Gen.,  and  D.  0.  Myatt,  Asst  Atty.  Qen., 
for  the  Commonwealth. 

HURT,  3.  The  appellant,  James  Crouch, 
upon  an  Indictment  tn  whldi  be  was  charg- 
ed with  the  crime  of  willful  murder  by  shoot- 


«=»Por  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Dlgait*  and  Indexes 
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Ing  and  thereby  Ulllng  Sampson  WUIa,  In  the 
tovn  of  Salt  Lick,  on  the  24th  day- of  Decem- 
ber, 1915,  was  tried  and  found  guilty  of  toI- 
untary  manslaughter  by  the  verdict  of  the 
jury,  and  his  punishment  fixed  at  confinement 
In  the  state  reformatory  for  an  Indeterminate 
period,  of  whldi  the  minimum  was  17  years 
and  the  maximum  18  years,  and  the  court 
rendered  a  judgment  accordingly.  Grounds 
were  filed  and  a  motion  made  to  set  aside  the 
▼erdict  and  Judgment  and  to  grant  a  new 
trial,  but  the  motion  was  overruled,  and  lie 
has  appealed  to  this  court,  and  Insists  that 
the  court  erred  to  the  prejudice  of  bis  sub- 
stantial tights:  (1)  by  falling  to  properly  In- 
struct the  jury;  (2)  by  refusing  to  admit 
competent  testimony  offered  by  him;  (8)  In 
refusing  to  grant  Um  a  new  trial. 

For  the  purpose  of  determlntng  whether 
his  contentions  are  well  founded,  It  will  be 
necessary  to  set  out  the  facts  of  the  homicide, 
as  disclosed  by  the  evidence,  and  the  things 
whid)  were  offered  to  be  proven,  which  the 
court  excluded,  and  which  are  complained 
of  as  error.  Sampson  Wills,  who  resided 
near  to  the  town  of  Salt  lAck,  whldi  was  a 
town  of  the  sixth  dass,  and  of  which  at  the 
time  of  the  hcmiiclde  the  appellant  was  mar- 
shal, on  the  late  afternoon  of  the  day  upon 
which  he  lost  his  life,  with  his  son,  Free- 
man Wills,  a  young  man  of  21  years  of  age, 
was  in  Salt  Lick.  The  young  man  purchased 
a  quantity  of  candy  and  fruits,  which  were 
placed  in  a  basket,  and  father  and  son  about 
nightfall  went  to  the  depot  of  the  Chesapeake 
ft  Ohio  Bailway  at  Salt  Lick  to  await  the 
coming  of  the  train.  The  train  was  not  upon 
its  scheduled  time,  and  while  they  were  wait- 
ing the  nlgbt  set  in.  The  young  man  was 
intoxicated  to  some  extent  and  acting  some- 
what after  the  manner  of  one  in  that  condi- 
tion, but  was  not  belligerent.  He  and  his 
father  and  one  or  two  others  were  standing 
near  to  each  other  near  the  platform  at  the 
depot,  when  Clarence  Crouch  and  Joshua 
CrouCh  arrested  him.  Each  took  hold  of  him 
by  an  arm  and  started  to  take  him  to  the 
town  jail  to  incarcerate  him.  The  appel- 
lant was  not  at  this  time  t)re8ent,  and  the  ar- 
resting parties  were  not  proceeding  under 
his  directions.  At  this  point  the  evidence 
becomes  somewhat  contradictory. 

Freeman  Wills  testified  that  Clarence  and 
Joshua  Crouch  said  to  blm  "to  go  with  them," 
and  he  replied,  "All  right"  They  took  him 
by  the  anns  and  started,  when  his  father, 
the  deceased,  asked  "where  he  was  gplng." 
He  replied,  "I  am  going  to  jail."  The  father 
then  said,  "If  this  boy  has  done  anything  to 
be  arrested  for,  I  will  pay  his  fine;  if  he 
hasn't  the  money,  I  will  pay  it,"  and  then 
proceeded  to  follow  along  behind  them.  Clar- 
ence Crouch  said,  "Make  them  stand  back." 
About  that  time  the  appellant  ran  up  and 
■aid,  "Stop,"  and  then  shot  the  deceased,  who 
exclaimed  when  shot,  "Oh,  Jim!  you  have 
shot  me  for  nothing."     Deceased   was  not 


armed,  and  did  not  have  a  pistol,  but  was 
walking  along  behind  his  son  and  his  captors, 
but  when  appellant  said,  "Stop,"  he  did  so, 
and  did  not  put  his  hand  in  bis  pocket  before 
he  was  shot 

Lewis  Pergram  said  that  he  was  present 
when  the  homicide  occurred,  but  was  some  25 
to  30  steps  away,  but  because  of  the  darlmess 
could  not  see  the  parties  at  the  time.  When 
Clarence  Cronch  took  a  hold  of  Freeman 
Wills,  the  deceased  walked  toward  them. 
Some  one  said,  "Stand  back,"  then  two  shots 
were  fired,  and  the  deceased  said,  "Jim,  you 
shot  me." 

Ed  White  said  that  he  was  ,10  or  15  feet 
from  the  parties  when  the  homicide  occurred, 
but  because  of  the  darkness  could  not  see 
them.  He  beard  the  deceased  say,  "Hold  on 
there;  I  will  pay  the  fine."  The  appellant 
said,  "Stop,"  and  then  a  pistol  was  discharg- 
ed twice.  The  appellant  did  not  say,  "Let 
them  take  him  to  Jail,"  nor  did  the  deceased 
say,  "G d  d  '  n  yon,  you  have  no  advan- 
tage of  me;  I  have  a  gun  too,"  nor  anything 
similar  to  that  expression. 

The  appellant,  testifying  for  himself,  in 
substance  stated:  That  he  was  standing  upon 
the  platform  of  the  depot,  and  had  been  so 
standing  for  four  or  five  minutes.  The  de- 
ceased and  Freeman  Willa  were  drunk. 
Clarence  and  Joshua  Crouch  arrested  Free- 
man Wills,  and  they  came  along  toward  him 
with  him.  The  deceased  was  following  them 
and  trying  to  pull  Freeman  Wills  from  them. 
"I  told  him  to  let  them  take  his  son  to  jail; 
that  he  was  drunk."    Deceased  turned  around 

and  said,  "G d  d n  yon,  I  have  as  good 

a  pistol  as  you."  That  deceased  drew  his 
pistol  down  on  him  and  snapped  it  "I  shot, 
and  he  came  towards  me,  and  then  his  pistol 
fell  on  the  ground,  and  I  took  him  to  jelL" 
Deceased  did  not  have  a  basket  upon  his 
arm,  and  it  was  too  dark  for  one  to  see  who 
was  more  than  5  feet  away. 

Clarence  Crouch  stated,  in  snbstanoe:  That 
he  and  Joshua  Crouch  were  acting  as  deputy 
marshals,  and  arrested  Freeman  Wills  be- 
cause be  was  drunk  and  disorderly,  and  start- 
ed toward  the  jail  to  put  him  In  it  Deceas- 
ed came  within  4  or  6  feet  of  them,  and  said, 
"Turn  that  boy  loose."  Appellant  was  with- 
in 4  or  6  feet  of  them,  and  said  to  deceased, 
"  'Stay  back,  let  them  take  him  to  jail.'  We 
had  gotten  from  10  to  15  feet  away,  but  we 
were  going  from  them,  and  did  not  see  the 
shooting." 

Joshua  Croudi  stated  that  it  was  so  dark 
that  one  could  not  recognize  an  acquaintance 
at  a  distance  of  more  than  5  or  6  feet.  When 
they  were  starting  to  the  jail  with  Freeman 
Wills,  the  deceased  jump^  down  from  the 
platform  and  "told  us  to  turn  the  boy  loose, 
that  he  was  not  doing  anything."  Deceased 
came  to  vrlthln  5  or  6  feet  of  us.  Appellant 
said,  "Stop,  let  them  take  him  to  Jail;  he  is 
drunk;  they  ain't  going  to  hurt  him."  De- 
ceased started  toward  appellant  and  said. 
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"Q — d  d— n  you,  yon  bare  no  advantage  of 
me;  I  have  a  gun,  toa"  At  the  same  time 
deceased  made  a  movement  with  his  hand, 
which  the  witness  indicated,  but  the  record 
does  not  disclose  what  the  movement  was. 
They  had  gotten  10  or  15  feet  away  from  de- 
ceased and  appellant  when  the  shots  were 
flrod,  and  witness  could  not  then  see  them 
and  did  not  see  the  shots  fired. 

John  Doyle  was  25  or  80  steps  from  the 
scene  of  the  shooting,  but  because  of  the 
darkness  could  not  see  the  parties  at  the 
time. 

George  Mays,  testifying  in  rebuttal  for  the 
commonwealth,  stated  that  about  an  hour  be- 
fore the  deceased  was  shot  that  he  searched 
bis  pockets  in  an  endeavor  to  find  whisky, 
but  that  deceased  then  had  nothing  In  his 
pockets.  The  widow  of  deceased  testified 
that  at  the  time  of  the  homicide  the  deceased 
did  not  own  a  pistol. 

The  appellant,  after  he  shot  the  deceased, 
arrested  him  and  put  him  Into  the  JaU.  The 
deceased  received  two  wounds.  A  bullet  had 
penetrated  his  right  hand  from  the  back 
of  it  and  came  out  In  the  palm  of  the  hand. 
The  other  wound  was  from  a  bullet  which  en- 
tered his  body  upon  the  front  Just  below  the 
breast  bone,  and  came  out  of  his  body  about 
2  inches  to  one  side  of  the  spinal  column. 
He  died  from  the  effects  of  the  wounds  in 
less  than  an  hour  after  they  were  received. 
The  appellant  gave  as  a  reason  for  his  not 
securing  the  pistol  which  he  claimed  that  de- 
ceased presented  and  snapped  at  him  was 
that  the  pistol  fell  from  the  hand  of  deceased 
and  rolled  away,  and  that  the  deceased  was  a 
larger  man  than  he  was,  and  left  the  Infer- 
ence that  he  could  not  secure  the  deceased 
as  a  prisoner  and  his  pistol,  too.  Proof  was 
made  by  the  commonwealth  that  deceased  did 
not  have  a  pistol  upon  his  person  after  his 
arrival  at  the  Jail  nor  after  his  death.  The 
evidence  failed  to  disclose  that  any  one  ever 
saw  a  pistol  upon  the  ground  at  the  place 
where  the  deceased  was  shot.  It  was  at  the 
railroad  depot,  where  the  presence  of  many 
different  persons  Is  a  frequent  drcnmstance. 

[1-3]  (2).  The  court  permitted  Clarence  and 
Joshua  Crouch  to  testify  that  they  were  at 
the  time  of  the  arrest  of  Freeman  Wills  act- 
ing as  deputy  marshals,  but  refused  to  per- 
mit the  appellant  to  testify  that  they  were 
in  tact  deputy  marshals  at  the  time,  and  of 
this  the  appellant  complains.  When  objec- 
tion was  made  to  the  statemei)t  by  appellant 
that  Clarence  and  Joshua  Crouch  were  in 
fact  deputy  marshals,  the  court  caused  the 
jury  to  retire,  and  then  heard  such  evidence 
as  was  offered  as  to  whether  they  were  depu- 
ty marshals,  In  the  absence  of  the  Jury,  and 
then  sustained  the  objection  to  any  proof 
that  they  were  such  officials,  or  had  author- 
ity to  so  act,  at  the  time  of  the  arrest  It 
was  disclosed  by  the  evidence  which  was 
heard  by  the  court  in  the  absence  of  the  Jury 
that  Clarence  and  Joshua  Oron<di  were  not 


clothed  with  any  authority  as  d^nty  mar- 
shals, and  were  not  appointed  sadi  by  the 
board  of  trustees  of  the  town  by  an  order 
or  resolution  or  by  the  authority  of  any  reso- 
lution which  had  been  adopted  by  that  body. 
The  appellant  testified  that  the  members  ot 
the  board  of  trustees  of  the  town  had  au- 
thorized him  verbally  to  appoint  deputies. 
The  appointment  under  which  they  were  act- 
ing was  attempted  to  be  made  by  the  appel- 
lant, hence,  without  the  concurrence  or  ap- 
proval of  ttie  board  of  trustees.  He  merely 
directed  them  to  go  before  a  notary  public 
and  have  him  administer  to  them  the  oath 
of  office,  which  they  had  done.  This  would 
not  constitute  them  deputy  marshals  nor 
clothe  them  with  any  authority  to  act  as 
such,  or  to  perform  the  duties  which  are  at- 
tached to  sucfh  an  office.  As  before  stated. 
Salt  lick  Is  a  town  of  the  sixth  class.  Sec- 
tion S687,  Ky.  St,  which  is  a  part  of  the 
charter  of  towns  of  such  class,  provides 
that  the  police  force  of  such  a  town  shall  be 
under  the  direction  and  control  of  the  mar- 
shal, and  that  for  the  suppression  of  riots, 
tumults,  disturbances  of  the  peace,  or  re- 
sistance to  the  laws  or  of  the  authorities  of 
the  town.  In  the  exercise  of  their  lawful  func- 
tions, the  marshal  shall  be  vested  with  the 
authority  which  Is  by  law  conferred  upon 
sheriffs,  and  la  entitled  to  the  same  protec- 
tion, and  his  lawful  orders  shall  be  prompt- 
ly executed  by  deputies,  police  officers,  and 
watchmen  in  the  town,  and  every  citizen 
should  lend  his  aid,  when  required,  for  the 
arrest  of  offenders  and  maintenance  of  or- 
der, but  there  is  no  statute  or  law  which  au- 
thorizes marshals  ■  to  appoint  deputy  mar^ 
shals  for  the  town.  A  deputy  marshal  is  an 
officer  who  may,  upon  his  own  initiative,  make 
an  arrest,  when  the  marshal  might  lawfully 
do  so  tf  he  was  present,  and  does  not  nec- 
essarily have  to  act  under  the  Immediate 
direction  and  authority  of  the  marshal  as  a 
citizen  who  is  called  upon  by  the  marshal 
to  assist  him  in  the  arrest  of  an  offender  or 
in  the  maintenance  of  the  peace.  Subsec- 
tion 7  of  section  3704,  Ky.  St,  which  defines 
the  powers  of  the  board  of  trustees  of  towns 
of  the  sixth  class,  after  bestowing  authority 
upon  them  to  do  the  specific  things  mention- 
ed in  that  section,  authorizes  them  as  fol- 
lows: 

"To  do  and  perform  any  and  all  other  acts 
and  things  peoessary  or  proper  to  carry  out  the 
proviaions  of  this  chapter,  and  to  enact  and 
enforce  within  the  limits  of  sndi  town  all  oth- 
er local,  police,  sanitary  and  other  regulatioDs 
as  do  not  conflict  with  general  laws." 

The  authority  to  create  the  office  of  dep- 
uty marshal  and  to  appoint  one  to  fill  It,  It 
being  a  police  measure,  not  in  conflict  with 
the  general  laws  and  local  to  the  town,  is 
certainly,  by  the  provisions  of  the  subsection 
supra,  vested  solely  in  the  board  of  trustees 
of  the  town.  If  there  was  any  doubt  as  to 
where  the  authority  to  appoint  deputy  mar- 
shals and  other  necessary  police  officers  in 
towns  of  the  sixth  class  is,  It  is  resolved  by 
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the  general  role  tbat,  wherever  a  power  is 
c<«ferred  upon  a  municipal  corporation  by 
the  Legislature,  and  no  officer  or  person  Is 
expressly  authorized  to  exercise  'such  power, 
the  common  council  of  the  municipality  is 
the  only  authority  which  can  exercise  It  It 
Is  the  general  agent  of  the  municipality.  28 
Cya  317.  Section  8696,  Ky.  St.,  provides 
that  the  board  of  trustees  in  towns  of  the 
sixth  class  shall  hold  regular  meetings  once 
each  month  at  such  time  as  may  be  designat- 
ed by  ordinance,  and  such  special  meetings 
as  may  be  called  by  the  chairman  of  the 
board  or  by  three  members  of  It,  by  giving 
written  notice  to  the  members  at  least  three 
hours  before  the  time  of  the  proposed  meet- 
ing, and  the  meetings  shall  be  public.  Sec- 
tion 3688,  Ky.  St,  pr6vlde8  tbat  the  board 
of  trustees  shall  cause  a  record  to  be  kept  by 
the  clerk  of  the  board  of  all  of  their  proceed- 
ings. Where  public  corporations,  as  that  of 
a  town.  Is  required  to  keep  a  record  of  its 
proceedings,  the  record  is  the  only  competent 
proof  of  its  action,  or  at  least  until  it  is 
shown  that  a  record  was  made  and  has  been 
lost  or  destroyed.  17  Oyc.  506.  The  board 
could  not  delegate  its  authority  to  create  the 
office  of  deputy  marshal  and  to  select  and  ap- 
'  point  the  one  to  hold  it  to  an  agent  and  does 
not  act  in  such  a  matter,  except  by  a  resolu- 
tion. The  proof  shows  that  the  board  of 
trustees  never  made  any  appointment  of  a 
deputy  marshal,  or  authorized  any  appoint- 
ment by  resolution  or  otherwise.  Hence  the 
court  was  not  in  error  in  determining  tluit 
Clarence  and  Joshua  Crouch  were  not  deputy 
marshals,  and  refusing  to  allow  the  parol 
evidence  offered  in  the  attempted  proof  of 
that  fact  or  in  refusing  to  Instruct  the  Jury 
that  they  were  deputy  marshals  and  author- 
ized to  perform  the  dnties  of  that  office. 

[4]  However,  under  the  facts  of  this  case 
and  the  issue  made,  the  status  of  Clarence 
and  Joehua  Crouch,  whether  as  deputy  mar- 
shals or  mere  volunteers,  is  not  material. 
It  does  not  appear  that  they  were  in  any 
wise  acting  under  the  direction  of  appellant, 
and  appellant  conld  not  be  excused  for  shoot- 
ing and  killing  the  deceased,  except  it  was 
done  in  bis  necessary  self-defense,  and  he  re- 
lies alone  on  a  plea  of  self-defense  for  his 
justification,  and  that  is  the  sole  issue  for 
the  Jury  in  the  case.  The  deceased  was  not 
excusable  for  attempting  to  take  the  life  of 
appellant.  If  he  did  so,  even  if  other  parties 
had  arrested  his  son  without  authority,  and 
appellant  only  admonished  him  to  permit 
them  to  put  him  in  Jail,  or  to  cease  pursuing 
them. 

[6-t]  (b)  A  more  serious  question,  however, 
is  presented  by  the  refusal  of  the  court  to 
grant  appellant  a  new  trlaL  One  of  the 
grounds  relied  upon  by  him  for  a  new  trial 
was  the  discovery  of  important  evidence  In 
his  favor  after  the  verdict  of  the  Jury  was 
rendered,  and  which  he  did  not  know  of  and 
could    not    with   reasonable   diligence   have 


discovered  before  the  tilaL  He  accompanied 
the  motion  for  a  new  trial  with  his  own  affi- 
davit, and  that  of  the  witness  Dick  Ferguson, 
by  whom  it  is  proposed  to  make  the  newly 
discovered  evidence.  It  is  well  settled  that 
a  new  trial  will  not  be  granted  on  account 
of  newly  discovered  evidence,  unless  the  par- 
ty who  applies  for  a  new  trial  files  his  own 
affidavit  which  must  show  that  he  did  not 
know  of  the  newly  discovered  evidence  and 
could  not  with  reasonable  diligence  have  dis- 
covered Its  existence  until  after  the  trial, 
and  be  must  also  file  the  affidavit  of  the  wit- 
ness or  witnesses  by  whom  it  Is  proposed  to 
prove  the  newly  discovered  facts,  which 
must  be  set  out  in  th4  affidavit  or  affidavits 
of  the  newly  discovered  witness  or  witneEses. 
Bronson  v.  Green,  2  Duv.  234;  Bowling  v. 
Com.,  148  Ky.  9,  145  S.  W.  1126.  It  is  als«y 
well  settled  that  a  new  trial  will  not  be 
granted  on  account  of  newly  discovered  evi- 
dence which  is  merely  cumulative.  Bowling 
V.  Com.,  supra.  Except  In  certain  extreme 
cases,  a  new  trial  will  not  be  granted  on  ac- 
count of  newly  discovered  evidence  which 
can  be  used  for  the  purpose  of  impeaching 
witnesses  who  have  testified  upon  the  trial. 
Price  V.  Thompson,  84  Ky.  219,  1  S.  W.  408, 

8  Ky.  Law  Rep.  201;  L.  &  N.  R.  R.  Co.  v. 
Ueltschl's  Adm'r,  126  Ky.  556,  104  S.  W.  320, 
31  Ky.  Law  Hep.  931 ;  Rlpperdan  v.  Scott,  1 
A.  K.  Marsh.  161;  Hays  v.  Com.,  140  Ky. 
184,  180  S.  W.  987;  Chambers  v.  Chambers,  2 
A.  K.  Marsh.  348;  Rider  v.  Sullivan,  15 
Ky.  Law  Rep.  749;  Bills  v.  Com.,  146  Ky. 
716,  143  S.  W.  425.  It  is  also  well  settled 
that  the  newly  discovered  evidence  which  will 
authorize  a  new  trial  must  be  of  such  char- 
acter as  to  be  reasonably  calculated  to  have 
a  decisive  influence  upon  the  evidence  to  be 
controverted  by  it,  and  a  new  trial  will 
not  be  granted  if  it  Is  doubtful  whether  it 
will  have  any  decisive  influence  upon  the  re- 
sult of  another  trial.  Hays  v.  Com.,  supra; 
Ellis  V.  Com.,  supra;  Allen  v.  Perry,  6  Bush, 
86:  Mercer  v.  Mercer,  87  Ky.  21,  7  8.  W.  807, 

9  Ky.  Law  Rep.  870. 
[I]  The  appellant   states  in  his  affidavit 

tbat  before  or  during  the  trial  he  did  not 
know  that  he  could  prove  the  facts  to  which 
Dick  Ferguson  would  testify,  either  by  Fer- 
guson or  any  other  person,  and  that  he  has 
learned  for  the  first  time  since  his  trial  and 
conviction  that  Ferguson  knew  of  the  facts  to 
which  he  will  testify  upon  another  trial 
If  a  new  trial  is  granted  him.  The  affidavit 
of  Ferguson  discloses  the  fact  that  be  was 
present  at  the  time  appellant  shot  Wills; 
that  a  few  minutes  before  the  Chesapeake  & 
Ohio  train  arrived  at  the  depot  he  saw  two 
persons  arrest  another  and  start  to  go  away 
with  him,  and  he  saw  another,  whom  he  did 
not  know,  at  that  time  follow  these  parties 
and  attempt  to  take  the  prisoner  away  from 
them;  that  James  Grouch,  the  appellant 
was  standing  on  or  near  the  platform,  about 
30  feet  west  of  the  ladles'  waiting  room,  and 
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when  the  arresting  parties  and  the  prisoner 
came  opposite  to  the  appellant,  with  the  man 
following,  whom  the  affiant  afterward  learn- 
ed was  Sampson  Wills,  the  appellant  stepped 
across  the  railroad  track  and  said  to  WUIs, 
"Yon  stay  back;  they  are  taking  your  boy  to 
Jail;  be  is  drunk;"  that  at  this  time  Bogus 
Ferris  was  standing  possibly  nearer  to  the 
parties  than  affiant,  who  was  within  10  or 
16  feet ;  that  when  appellant  accosted  Wills, 
the  parties  with  the  prisoner  went  on,  and 

Wills  said,  "Q d  d ^n  you,  you  have  got 

nothing  on  me;  I  have  a  pistol,'  too,"  and 
Immediately  took  from  his  pocket  an  object 
which  looked  to  be  a  pistol  and  pointed  it 
at  appellant;  Just  theb  affiant  turned  away, 
but  beard  two  shots  immediately,  and  heard 
some  one  say,  "You  shot  me ;"  that  appellant 
then  took  Wills  on  toward  the  Jail;  that 
Bogus  Pervis  then  went  to  the  place  of  the 
shooting  and  picked  up  something  and  walk- 
ed away;  that,  without  having  disclosed  what 
he  (Ferguson)  knew  of  the  occurrence  or  of 
his  presence  there,  he  removed  to  the  state 
of  Ohio,  where  he  has  since  lived,  but  that  he 
is  willing  to  return  and  testify  as  a  witness, 
and  will  state  the  facts  as  above  detailed, 
and  that  same  are  true. 

Considering  that  one  of  the  facts  of  which 
the  appellant  had  no  knowledge  until  after 
the  trial  was  that  Ferguson  was  present 
when  the  homicide  occurred,  that  the  dark- 
ness at  the  time  was  such  that  a  person 
could  not  be  seen  (Hily  for  a  few  feet  away, 
that  appellant  immediately  came  from  the 
place  of  the  shooting  to  the  jail,  that  Fer- 
guson at  once  went  away  from  the  place  of 
the  shooting  and  left  the  state  without  dis- 
closing the  fact,  and  that  he  was  present  or 
knew  anything  of  the  occurrence,  it  does  not 
appear  that  appellant  could  have  by  reason- 
able diligence  known  of  the  testimony 
that  Ferguson  would  give,  until  it  was  dis- 
closed to  him  by  some  one,  wbidi  he  states 
was  not  done  until  after  tbe  trial.  The  tes- 
timony which  Ferguson  proposes  to  give 
bears  upon  the  decisive  facts  of  tbe  bomicide, 
and  from  them  the  guilt  or  innocence  of  ap- 
pellant can  be  most  certainly  determined.  It 
is  not  cumulative  or  for  the  purpose  of  im- 
peaching any  witness  who  testified  upon  the 
trial.  The  vritnesses  who  testified  upon  the 
trial,  with  the  exception  of  Freeman  Wilis, 
deposed  that  they  either  did  not  or  could  not, 
at  the  time  the  mortal  wounds  were  given, 
see  the  appellant  and  tbe  deceased,  and  it 
is  reasonable  to  conclude  that  other  persons, 
if  any  there  were,  who  may  have  been  about 
tbe  depot,  did  not  and  could  not  see  what 
transpired.  The  testimony  of  Ferguson  will 
strongly  corroborate  that  of  appellant  With- 
out expressing  as  to  the  weight  to  which  the 
testimony  of  Ferguson  is  entitled,  as  that 
will  be  a  question  for  the  Jury,  tbe  record 
does  not  disclose  any  reason  why  credence  is 
not  to  be  given  to  it,  and  under  the  peculiar 


facts  of  this  case  it  would  be  reasonably  cal- 
culated to  have  a  decisive  influence  upon  tbe 
result  of  the  trial  of  the  case.  While  the  ap- 
pellant cannot  require  the  witness  to  return 
to  this  state,  he  may  take  and  use  his  d^>oal- 
tion  in  tbe  manner  provided  by  law  for  that 
purpose. 

We  therefore  <x>nclude  that  the  court  erred 
in  not  granting  a  new  trial,  that  appellant 
might  have  the  benefit  of  the  testimony  of 
the  witness  Ferguson,  and  tbe  Judgment  for 
that  reason  is  reversed  and  remanded,  with 
directions  to  give  tbe  appellant  a  new  triaL 

CIABB^E,  J.,  dissenting. 


OWBNSBORO  WHEEL  CO.  y.  TRAMMBLL. 
(Court  of  Appeals  of  Kentucky.    Dec.  6,  1916.) 

1.  Sales  *=>e8— Conbtbuctiok  or  Contbact 
— Subjeci-Matteb. 

Where  tlie  contract  executed  by  a  party  who 
was  selling  his  wheel  manufacturing  plant  to 
competitors  read,  "I  hereby  agree  to  sell  yon  the 
following'  wheel  material  I  have  on  hand  at 
LouiBvUle  as  well  as  spokes  I  may  have  or  pro- 
dace  at  Gallatin,  Tennessee,"  and  provided  "aB 
tire  steel,  felloe  plates,  bolts,  screws,  rivets,  glue, 
sandpaper,  sand,  sand  belts,  flanges,  and  other 
stock  and  supplies  not  excluded  to  be  at  market 
values,"  such  contract  was  intended  to  cover  ma- 
terial, as  distinguiBhed  from  machinery,  covered 
by  another  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  182,  184-186;   Dec  Dig.  «S=>ea] 

2.  Sales  ®=»71(4)  —  Constbuotion  of  Coh- 

TRACT— EjUSDEM  OeNEBIB. 

Where  the  contract  covering  materials,  as 
distinguished  from  machinery,  made  by  the  seller 
of  a  wheel  manufacturing  plant  to  his  competi- 
tors, provided  that  all  tire  steel,  felloe  plates, 
bolts,  screws,  rivets,  glne,  sandpaper,  sand,  sand 
belts,  flanges,  and  other  stock  and  supplies  not 
excluded  should  be  sold  at  market  values,  under 
the  rule  ejusdem  generis  the  clause  necessarily 
included  and  was  restricted  to  articles  of  two 
classes,  material,  and  supplies  for  machinery, 
and  by  it  was  sold  all  the  stock  and  supplies  tliat 
the  seller  bad  on  hand  of  the  two  classes. 

[Ed.  Note. — For  other  cases,  see  Sales.  Cent 
Diig.  H  192,  183;   Dec.  Dig.  «=»71(4).l 

3.  Saies  «=i>88— iNSTBxicnoN— SimiassioH  or 
Q'DBSTioN  or  Law. 

Where  the  contract  of  sale  was  in  evidence, 
an  instruction  submitting  to  tbe  jury  whether  or 
not  the  seller  sold  certain  articles  was  improper, 
as  the  question  of  construing  the  contract  was 
of  law  for  the  court 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i§  248-250;   Dec  Dig.  «=»88.] 

4.  Sales  ®=>153  —  Delivebt  or  Fuu.  QuAir- 

TITT. 
A  vendor  must  offer  to  deliver  the  full  quan- 
tity of  the  thing  contracted  for  to  make  a  suffi- 
cient delivery,  and  the  vendee  is  not  obliged  to 
accept  or  pay  for  a  less  quantity. 

[Ed.  Note.— For  other  cases,  see  Sales,  Coit 
Dig.  §1  358-866;  Dec.  Dig.  «=>163.] 

5.  Sales  <g=3363  —  Adthobizatiok  o»  Shobt 

DeLIVEBT— QlTEBTION  FOB  JUBT. 

In  suit  bv  the  seller  of  a  wlieel  manafae> 
turing  plant  for  the  price  of  material  delivered 
under  the  contract,  question  whether  the  buyers' 
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«8«nts  antliorlBed  delivery  at  a  leu  quantity 
than  contracted  for,  held  for  the  jury, 

[EM.  Note.— For  other  cases,  see  Sales,  CSent 
Dig.  {  1064;   Dec.  Dig.  «=»363.] 

0.  Sales  «=>368—Pbicx— Question  for  Jthit. 
In  suit  by  the  seller  of  a  wheel  manufactur- 
ing plant  to  his  competitors  to  recover  for  ma- 
terial delivered  under  the  contract,  which  provid- 
ed that  payments  should  be  made  at  market 
prices  for  several  articles,  where  there  was  a 
controversy  as  to  what  the  market  prices  of  the 
several  articles  were,  it  was  error  to  instruct  to 
find  for  plaintiS  at  the  invoice  prices  fixed  by 
him,  as  the  questiou  was  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
Dig.  {  1064;   Dec.  Dig.  «=>363.] 

7.  Sales  ^=>177— Dklivbby  at  Excessive  In- 
voice Peicb— Bttyebs'  Right  to  Rettjbn. 

The  buyer  of  goods  under  contract  to  pay  the 
market  price  bad  not  the  right  to  return  them 
on  delivery  simply  because  he  bad  not  agreed 
that  the  prices  stated  in  the  seller's  invoice  were 
the  market  prices,  since  he  was  obliged  to  accept 
and  retain  the  goods  and  pay  the  market  price, 
which  the  seller  was  obliged  to  accept. 

[Ed.  Note:— For  other  cases,  see  Salea,  Cent 
Dig.  i§  445-4150;   Dec.  Dig.  «=>177.] 

8.  Sales  <8s»187— Liabii.ity  of  Butb»— Pax- 
UENT  or  PUBCHASE  Pbice — Intebest. 

Where  a  contract  for  the  sale  of  goods  pro- 
vided that  the  buyer  should  pay  market  prices, 
and  the  seller  invoiced  them  at  higher  prices,  the 
buyer,  who  accepted  and  retained  them  without 
tendering  to  the  seUer  the  market  price,  was  lia- 
ble for  interest  from  the  date  of  ddivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dfg.  I  499;   Dec  Dig.  <8=3l87.] 

Appeal  from  Clrcait  Conrt,  Jeffersoa  Ck>an- 
ty,  Common  Pleas  Branch,  Third  Division. 

Suit  by  T.  Trammell  against  the  Owensboro 
Wheel  Company.  From  a  judgment  for 
plaintifT,  defendant  appeals.  Judgment  re- 
versed and  remanded. 

Fred  Forcht,  of  Iiouisvllle,  E.  6.  Anderson, 
of  Owensboro,  and  L.  B.  Curtis,  of  Louisville, 
for  appellant.  O'Neal  &  O'Neal  and  H.  J. 
Tllf ord,  all  of  Louisville,  for  appellee. 

CLABKE,  J.  Prior  to  June,  1912,  appellee 
was  engaged  in  the  manufacture  of  wheels  In 
Louisville,  Ey.,  and  appellant  and  the  Stand- 
ard Wheel  Company  were  engaged  In  the 
same  business  In  Owensboro,  Kj.,  and  Terre 
Haute,  Ind.,  respectively.  For  the  puri)08e  of 
removing  appellee  as  a  competitor,  appellant 
and  the  Standard  Wheel  Company  purchased 
of  appellee  his  wheel  manufacturing  plant, 
materials,  and  supplies,  to  evidence  which 
two  written  contracts  were  executed  on  the 
14th  of  June,  1912,  by  one  of  which  appellee 
sold  to  appellant  and  Its  associate,  the  Stand- 
ard Wheel  Company,  certain  designated 
wheel  machinery  for  ^15,000,  and  by  the  oth- 
er contract  be  sold  them  his  stock  of  material 
at  certain  specified  prices,  closing  this  latter 
contract  with  the  following  clause,  which  is 
the  only  part  of  either  of  said  contracts  In- 
volved in  this  controversy : 

"AH  tire  steel,  felloe  plates,  bolts,  screws,  riv- 
ets, glue,  sandpaper,  sand,  sand  belts,  flanges, 
and  other  stock  and  supplies  not  excluded  to 
be  at  market  values." 


[I]  As  a  guide  for  the  construction  of  this 
contract  appellant  insists  tqton  the  rule  ejus- 
dem  generis,  and  correctly  so  we  think,  al- 
though we  are  unable  by  that  rule  to  reach 
the  conclusion  counsel  for  appellant  seems  to 
think  Its  application  oiforces.  The  contract 
In  which  this  clause  appears  begins  with  this 
sentence,  "I  hereby  agree  to  sell  yon  the  fol- 
lowing wheel  material  I  have  on  hand  at 
Louisville  as  well  as  spokes  I  may  have  or 
produce  at  Gallatin,  Tenn.,"  and  after  speci- 
fying certain  materials  closes  with  the  above 
danse;  from  which  it  is  clear  that  this  con- 
tract was  intended  to  cover  material  as  dis- 
tinguished from  machinery  which  was  cov- 
ered by  the  other  contract.  Having  this  dif- 
ference In  the  two  contracts  in  mind,  let  us 
DOW  see  what  the  clause  in  controversy  covers 
under  the  rule  of  construction  Invoked. 

[2]  The  artides  spedfled  in  said  clause  as 
follows:  Tire  steel,  felloe  plates,  bolts, 
screws,  rivets,  and  glue — are  clearly  ma- 
terials in  the  same  sense  that  spokes,  rims, 
and  hub  blocks  are  materials  because  they 
become  part  of  the  finished  wheel,  but  it  Is 
equally  as  clear  that  sand,  sandpaper,  and 
sand  belts  are  not  materials  Incorporated  In- 
to the  manufactured  wheel,  but  that  tbey 
are  rather  supplies'  or  equipment  for  ma- 
chinery used  In  the  process  of  making  fit 
the  materials  entering  the  manufactured 
wheel,  and  that  they  are  therefore  not  ma- 
terials of  the  same  class,  so  that  In  the 
enumerated  articles  In  this  clause  we  have 
articles  that  are  materials  incorporated  Into 
the  manufactured  wheel,  which  articles'  might 
well  be  Included  in  the  general  term  "stock"; 
and  we  have  another  class  of  articles  enu- 
merated which  are  not  ejusdem  generis,  but 
which  are  equipment  or  supplies  for  the  ma- 
diinery  necessary  in  the  transformation  of 
the  wheel  material  into  the  manufactured 
wheel,  and  these  articles  may  be  said  to  be 
Included  in  the  general  term  "supplies."  It 
is  therefore  clear  that  under  the  rule  ejns- 
dem  generis  the  final  part  of  this  clause 
"and  other  stock  and  supplies"  would  neces- 
d&rily  include  and  be  restricted  to  articles  of 
two  classes,  one  material  and  the  other  sup- 
plies for  machinery.  We  therefore  conclude 
that  by  this  clause  of  the  material  contract 
appellee  sold  and  appellant  bought  all  of  the 
stock  and  supplies  that  appellee  had  on  hand 
of  the  two  kinds,  enumerated  in  the  clause. 
Under  this  construction  there  -  can  be  no 
doubt  that  appellant  purchased  of  appellee 
the  S52  bender  straps,  842  bender  boards, 
and  198  tie  bars  which  constitute  the  prin- 
cipal items  of  controversy  here,  since  these 
articles  are  supplies  necessary  to  the  opera- 
tion of  the  automatlo  bending  machines  sold 
by  appellee  to  appellant  in  exactly  the  same 
sense  that  sand,  sandpaper,  and  sand  belts 
ace  suK>Ues  for  a  sanding  machine  also  cov- 
ered by  the  machinery  contract  And  while 
It  thus  aiq^ears  that  appellee  sold  to  appellant 
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all  of  the  bender  straps,  bender  boards,  tie 
bars,  and  tie  straps  that  he  had  on  hand  at 
the  date  of  the  contract.  It  Is  i^own  in  the 
evidence  that  before  the  time  of  delivery  he 
sold  a  number  of  these  articles  to  other  par- 
ties. He  states  that  he  did  this  at  the  re- 
quest of  Mr.  Allen,  manager  for  apitellant, 
and  Mr.  Fischer,  president  of  the  Standard 
Wheel  Company,  but  both  of  these  gentlemen 
deny  that  they  requested,  authorized,  or  con- 
sented to  a  sale  of  any  of  these  articles  by 
appellee.  The  case  was  tried  by  a  jury,  but 
at  the  conclusion  of  the  testimony  a  peremp- 
tory instmction  was  given  to  find  for  appellee 
the  market  value  of  the  bender  boards,  bend- 
er straps,  tie  bars,  and  tie  straps  tendered 
but  les6'  than  the  number  sold,  and  that  this 
was  error  Is  the  first  reason  relied  upon  by 
appellant  for  reveraaL 

[3-6]  Appellant  offered  an  Instmction, 
whldi  was  refused  by  the  court,  to  the  effect 
that  if  the  Jury  believed  from  the  evidence 
that  appellee  sold  on  June  14,  1912,  bender 
boards,  bender  straps,  tie  bars,  and  tie  straps' 
then  in  his  possession,  and  thereafter  sold 
any  of  these  articles  without  appellant's  or 
the  Standard  Wheel  Company's  consent,  that 
appellee  could  not  recover  for  the  value  of 
any  of  these  articles.  While  the  first  part  of 
the  instruction  submitting  to  the  Jury  wheth- 
er or  not  appellee  sold  these  articles  was  not 
proper,  since  that  question  was  a  question 
of  law  for  the  court  in  construing  the  con- 
tract, tbe  latter  part  of  this  instruction  does 
present  a  question  for  the  Jury  upon  which 
there  was  an  Issue  which  rendered  it  error 
for  the  court  to  grant  a  peremptory  instruc- 
tion, because  it  is  the  law  that  the  vendor 
must  offer  to  deliver  the  full  quantity  of  the 
thing  contracted  for  in  order  to  constitute  a 
Buflicient  delivery,  and  the  vendee  is  not 
obliged  to  accept  or  pay  for  a  less  quantity. 
35  Cyc.  203;  Langan  &  Taylor  S.  &  M.  Co.  ▼. 
Tennelly,  122  Ky.  808,  93  8.  W.  1,  29  Ky.  Law 
Kep.  367.  The  proof  shows  that  a  less  quan- 
tity was  tendered  which  appellee  sought  to 
Justify  upon  the  ground  that  it  was  author- 
ized by  agents  of  appellant  and  its  associata, 
but  this  testimony  of  appellee  is  contradicted 
by  the  very  parties  from  whom  he  claims  to 
have  had  the  authority.  It  is  therefore  ap- 
parent that  appellee  was  not  entitled  to  a 
directed  verdict,  but  that  this  question  should 
have  been  submitted  to  the  Jury. 

[6,  7]  2.  Appellant  complains  that  the  court 
was  in  error  in  peremptorily  instructing  the 
jury  to  find  for  appellee  in  the  sum  of  $144.69 
for  sundry  articles  delivered  by  appellee  on 
June  13,  1913,  accompanied  by  an  invoice 
specifying  the  price  of  each  artlde.  It  is 
agreed  that  the  articles  included  in  this  de- 
livery are  covered  by  the  contract  of  sale, 
and  that  appellant  was  bound  to  accept  same 
and  to  pay  the  market  price  therefor.  As 
there  was  a  controversy  as  to  what  the  mar- 
ket prices  of  the  several  articles  were,  it  was  J 


error  for  the  court  to  Instruct  tlie  Jury  to 
find  for  appellee  at  the  prices  fixed  by  him. 
This  question  was  properly  presented  in  in- 
structions Nos.  1  and  2  offered  by  appellant 
Counsel  for  appellee  contend  that  the  peremp- 
tory instruction  to  find  for  appellee  the 
amount  of  the  Invoice  accompanying  the  arti- 
cles is  proper  because  appellant  retained  pos- 
session of  same.  That  rule,  however,  has  no 
application  here  because  appellant  had  not 
the  right  to  return  the  articles  simply  be- 
cause he  did  not  agree  to  the  prices  stated  in 
the  Invoice,  since  by  the  contract  he  was  ob- 
ligated to  accept  and  retain  these  articles  and 
to  pay  therefor  the  market  price,  and  appelleie 
was  obligated  by  the  same  contract  to  accept 
the  market  price,  and  had  no  right  to  impose 
a  condition  by  the  delivery  not  warranted  by 
the  contract  as  appellant  contends  he  was  at- 
tempting to  do,  which  contention  Is  support- 
ed by  some  evidence  that  the  contract  price 
of  some  of  the  articles  was  less  than  stated 
by  appellee  in  the  invoice.  To  compel  appel- 
lant either  to  return  the  articles  or  submit  to 
an  arbitrary  price  fixed  by  appellee  would 
Ignore  their  contract. 

[S]  3.  Appellant  also  complains  of  the  al- 
lowance of  interest  npoa  the  delivery  of  June 
13,  1913,  from  the  date  of  that  delivery,  anS 
of  interest  ui>on  the  bender  boards,  etc.,  from 
the  date  that  appellee  offered  to  deliver  and 
appellant  refused  to  accept  same,  but  we  find 
no  merit  in  this  contention,  since  by  the  con- 
tract appellant  was  bound  to  pay  to  appellee 
the  market  price  of  these  articles  upon  deliv- 
ery; and  to  have  avoided  the  interest  on  sucli 
articles,  it  must  have  tendered  to  appellee 
the  market  price  of  these  articles  that  were 
delivered  on  June  13, 1913,  and  of  such  articles 
tt^ndered  in  December,  1912,  which  under  the 
contract  it  was  bound  to  accept,  if  any. 

For  the  reasons  indicated,  the  Judgment  is 
reversed  and  remanded  for  proceedings  not 
inconsistent  becewlth. 


HBNDBIOKSON  v.  NEW  HUGHES  JBLLI- 
OO  COAL  CO. 

(Court  of  Appeals  of  Kentucky.    Dec.  6,  191&) 

1.  Damaoks  9=»26  —  Injttbibb  to  Sebvast  — 
Refusai.  to  Attthobizx  Rbgovkbt  roB  Fn- 
TUBB  Pair. 

In  an  employe's  action  for  injuries,  where 
there  was  substantial  evidence  that  the  inju- 
ries were  permanent  and  reasonably  certain  to 
caaae  pain  and  suffering  in  the  future,  the 
court's  refusal  to  include  future  as  well  as  past 
pain  and  suffering  as  a  measure  for  the  damages 
plaintiS  had  sustained  was  erroneous. 

[Ed.   Note.— For   other  cases,   see   Damagtik 
Cent  Dig.  H  60,  286;  Dec.  Dig.  «=326.] 

2.  Damages  «=»143— Fessokal  Injusiss— F^^ 
TUBE  SunrERiNO — Special  PnEAnnro. 

Future  suffering  being  an  element  of  general 
damages,  it  need  not  be  spedaUy  pleaded. 

[Ed.    Note.— For   other   cases,    see    Damage!, 
Cent.  Dig.  Sl  410,  433;   Dec;  Dig.  «=>143.] 


j^ss^For  other  oaaai  na  sun*  topic  ana  KHT-NUMBBR  ia  all  Kay-Nombated  Dlcasta  and  Indana 


Digitized  by  ^OOQIC 


Ky.) 


HENDBICKSON  v.  MBW  HUOETEB  JXXUCO.COAIi  CO. 


706 


3.  Amta.  AKD  E«BOB  •O207  —  QtneBTioirs 
PBESKmfBD— LnanifG  ABomosNT. 

On  appeal  in  an  employe's  action  for  inju- 
ries, where  it  does  not  appear  by  the  record  that 
the  argument  was  limited  to  30  minutes,  that 
plaintiff  appellant  asked  for  more  timei,  or  ob- 
jected  to  the  court's  action  in  limiting  argument, 
the  question  whether  30  minutes  was  a  sufficient 
time  to  argue  the  case  is  not  presented. 

CEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1500;  Dec.  Dig.  «=b207.] 

4.  Appxal  and  Ebbob  «3>168(1)  •*  PAtuan 
or  JuDGOCENT — Statute. 

Under  Civ.  Code  Prac  t  797,  amended  in 
18S8  to  allow  an  appeal  to  be  prosecuted  fl-om  a 
Judgment  though  it  may  have  been  enforced,  in 
an  employe's  action  for  injnries,  where  he.re- 
covered  jadgment,  which  was  paid  by  defendant, 
idaintiff's  attorney  indorsing  on  the  margin  of 
the  Older  book  where  the  judgment  was  recorded 
"ReceiTed  payment,  of  the  sum  of  $1,068.26  in 
fuU  satisfaction  «f  this  judgment,  interest  and 
cost,"  such  payownt  and  indorsement  was  not 
cause  to  dismiss  plaintitCB  appeal  from  the  judg- 
ment, as  under  the  statute  acceptance  of  a  volun- 
tary payment  of  the  judgment  will  not  prevent 
an  aj^)eal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  tS  973,  »77;   Dec.  Dig.  «=» 
158(1).] 
6.  Appeal  and  Ebbob  ®=»239— Costs  fob  tJN- 

NECKSSABT     TBANSCBIPT— MOTION— RtJLE     OF 
CotJBT. 

Where  no  motion  is  made,  as  required  by 
rule  8  of  the  Court  of  Appeals,  relating  to  costs 
for  an  unnecessary  record  (154  S.  W.  vUi),  the 
question  as  to  costs  for  transcript  of  a  part  of 
the  record  stated  in  brief  not  to  De  necessary  to 
the  appeal  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  «=>239;  Costs,  Cent.  Dig.  §S 
804,  806,  809,  810.] 

Appeal  from  Circuit  Court,  Knox  Oonnty. 

Action  by  James  Hendrlckaon  against  the 
New  Hughes  Jelllco  Coal  Company.  From 
a  Judgment  for  plaintiff,  he  appeals.  Judg- 
ment reversed,  and  cause  remanded. 

Goldoi  &  Lay,  of  Barbouiville,  for  appel- 
lant- Black,  Black  &  Owens,  of  Barbour- 
vllle,  for  appellee. 

CLARKE,  J.  [1,2]  Aw«Uant,  dien  19  years 
Of  age,  was  employed  on  the  11th  day 
of  December,  1913,  in  the  mines  of  appellee 
at  Ely  in  Knox  county,  and  while  riding  on 
a  car  of  tlmb^  that  was  being  taken  into  the 
mine  he  was  caught  between  the  timbers  and 
a  low  set-off  in  the  roof  of  an  entry  and  was 
severely  injured.  Upon  a  trial  of  this  cause 
Instituted  by  him  against  appellee  to  recover 
for  the  injuries  thus  sustained,  he  recovered 
a  Judgment  for  $1,0(X),  from  which  lie  is  ap- 
pealing upon  the  grounds  that  the  trial 
court  erred  in  the  instruction  upon  the  meas- 
ure of  damages  and  tn  limiting  the  argu- 
ment to  30  minutes  on  a  side.  The  Instruc- 
tion upon  the  measure  of  damages  limited 
appellant's  right  of  recovery  to  the  pain  and 
suffering  be  had  already  endured,  while 
the  instruction  offered  by  appellant  upon  the 
measure  of  damages  would  have  authorized 
in  addition  thereto  a  finding  for  appellant 
for  the  pain  and  suffering  it  was  reasonably 


certain  he  would  endure  in  the  fhture  as  a 
direct  and  proximate  result  of  his  injury. 
The  refusal  of  the  coQrt  to  include  future 
as  w^  as  past  pain  and  suffering  as  a  meas- 
ure for  the  damages  appelant  had  sustained 
was  clearly  prejudicial  error,  as  there  was 
substantial  evidence  to  the  effect  that  ap- 
pellant's injuries  were  permanent  and  rea- 
sonably certain  to  cause  pain  and  suffering 
in  the  future.  L.  &  N.  R.  B.  Ck).  v.  Roe,  142 
Ky.  456,  134  S.  W.  487;  S.  Cov.  &  0.  St. 
Ry.  Co.  V.  aeveland,  100  8.  W.  283,  30  Ky. 
Law  Rep.  1072,  11  L.  R  A.  (N.  8.)  853 ;  How- 
ard V.  Henderson  Traction  Co.,  121  8.  W. 
956;  L.  &  N.  R.  R.  Co.  v.  Logsdon,  114  Ky. 
762,  71  S.  W.  905,  24  Ky.  Law  Rep.  1566; 
IS  Cya  139-246.  As  future  suffering  is  an 
element  of  general  damages  it  was  not  nec- 
essary that  it  be  specially  pleaded.  Alex- 
ander T.  Humber,  8  Ky.  Law  Rep.  619;  L. 
&  N.  R.  Co.  V.  Stewart,  163  Ky.  164,  173  S. 
W.  767. 

[t]  2.  Although  we  do  not  think  30  minutes 
was  a  sufficient  time  for  argument  of  this 
case,  in  the  trial  of  which  26  witnesses  tes- 
tified, whose  testimony  covers  194  typewrit- 
ten pages,  and  eight  instructions  were  given 
which  cover  4%  pages  of  tyiwwrltten  matter, 
but  the  question  is  not  presented  by  the  rec- 
ord before  us  since  it  does  not  appear  that 
the  argument  was  limited,  or  that  appellant 
asked  for  more  tiine,  or  objected  to  the  ac- 
tion of  the  court  limiting  the  time  of  ar- 
gument. 

[4]  3.  The  record  discloses  the  fact  that 
after  Judgment  was  rendered  herein,  appellee 
paid  to  appellant  the  amount  of  the  judg- 
ment. Interest,  and  cost,  and  that  the  attor- 
neys for  appellant  made  the  following  in- 
dorsement on  the  margin  of  the  order  book 
where  the  judgment  Is  recorded: 

"Received  payment  of  the  sum  of  |1,058.26  in 
full  satisfaction  of  this  judgment,  interest  and 
cost  This  Dec.  3, 1915.  James  Hendrickson  by 
Qolden  &  Lay  by  W.  B.  Lay." 

Counsel  for  appellee  argues  in  brief  that 
this  constitutes  cause  for  dismissal  of  the 
appeal;  that  by  accepting  satisfaction  of 
the  Judgment  appellant  is  precluded  from 
appealing  therefrom.  This  was  the  rule  in 
this  state  prior  to  the  amendment  in  1888 
to  section  757  of  the  Civil  Code,  whiel}  chang- 
ed the  rule,  as  the  amendment  expressly  al- 
lovre  an  ax)peal  to  be  prosecuted  from  a  Judg- 
ment, although  the  Judgment  may  have  been 
enforced.  N.  C.  &  St.  L.  R.  Co.  v.  Bean's 
Kx'r,  128  Ky.  768,  109  S.  W.  823,  129  Am. 
St.  Rep.  333;  Ohio  River  Contract  Co.  v. 
Pennybacher,  168  Ky.  78,  181  S.  W.  946. 

There  is  nothing  in  the  above  receipt  to 
indicate  that  the  payment  was  made  or  ac- 
cepted in  compromise  of  the  cause  of  action, 
but  upon  the  other  hand  upon  its  face  it 
states  it  was  simply  in  satisfaction  of  the 
Judgment.  Since  by  the  provision  of  our 
Code  the  enforcement  of  a  Judgment  does  not 
prevent  an  appeal  therefrom,  the  acceptance 
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of  a  voluntary  payment  of  ttie  Judgment  win 
not  do  80. 

[I]  No  motion  baring  been  made  as  re- 
quire by.  rule  8  of  this  court  (154  S.  W. 
nil),  tbe  question  as  to  coets  for  transcript 
of  part  of  record  stated  In  brief  not  to  be 
necessary  to  this  appeal  cannot  be  considered. 

For  the  reasons  Indicated  the  judgment  la 
reversed,  and  the  cause  remanded. 


CONTINENTAL  INS.  CO.  v.  BRADLET. 
(Court  of  Appeals  of  Kentudcy.    Dec.  6,  1918.) 

1.  INSUKANCB  «=9637— AcnoHS— PLKADIHa. 

A  petition  alleging  that  one  W.  was  the 
Insurer's  agent,  that  he  was  notified  of  transfer 
of  title  and  assignnient  of  policy,  and  assured 
insured  that  the  insurance  was  all  right,  and 
accepted  part  of  premium  after  such  notice, 
is  not  demurrable  for  failure  to  allege  insurer's 
consent  to  tiM  assignment  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1681;    D%.  Dig.  <S=>637.] 

2.  iNauBANOB   ®=36%— AoiioNS— PiAAOina. 

A  petition  alleging  that  a  fire  destroyed  the 
entire  insured  building  and  its  contents,  at  a 
complete  loss,  greatly  in  excess  of  the  face  value 
of  the  policy,  la  not  bad  as  against  demurrer 
for  uncertainty  of  allegations  of  loss  incurred. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1599-1602;   Dec.  Dig.  «S=»635.] 

3.  IN80KANC1C    9s»328(4)— AonOKS— PUCADina 

— ANSWEB— MaTKRIAIJTT. 

The  mere  fact  that  plaintiff  in  notifying 
insured's  agent  of  transfer  of  title  from  her  hus- 
band to  herself,  failed  to  tell  him  that  their 
marital  relations  were  hostile,  and  that  divorce 
and  alimony  proceedings  were  pending,  is  not 
a  fraudulent  concealment  of  facts  material 
to  the  risk,  and  the  portions  of  insurer's  answer 
settiug  up  such  failure  are  properly  stricken  out. 
(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  t  797;    Dec.  Dig.  <8=>328(^.] 

4.  Inbubanck  <g=»665(l)  —  Evidence  —  Con- 
sent TO  ASBIONMENT. 

Evidence  held  sufBcient  to  show  assent  of 
the  insurer  to  assignment  of  a  fire  policy  and 
sustain  verdict  for  the  assignee  in  suit  for  total 
loss. 

[Ed.  Note. — For  other  cases,  see  Insnnmce, 
Cent  Dig.  §  1716;   Dec.  Dig.  «=3665(1).] 

5.  Plkadino  «=>377— Issues— Matters  to  be 
Pboved— Admissions  by  Failure  to  Deny. 

Where  the  allegations  ot  the  petition  re- 
specting the  loss  under  a  fire  policy  were  not 
denied,  no  proof  of  loss  was  necessary. 

[Eld.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  122S-1231;   Dec.  Dig,  «=»377.] 

Appeal  from  Circuit  Court,  Hopkins 
County. 

Action  by  Cattle  Bradley  against  the  Con- 
tinental Insurance  Company,  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

LafToon  &  WaddlU,  of  Madlsonvllle,  for  ap- 
pellant. A.  Lea  King  and  Marvin  D.  Eblen, 
both  of  Henderson,  and  J.  W.  Powell,  of  Mad- 
lsonvllle, for  appellee. 

CI/AY,  O.  On  June  1,  1918,  the  Continen- 
tal Insurance  Company  Issued  to  Mark  Brad- 
ley a  policy  Insuring  his  residence  In  the  sum 
of  $800  and  his  household  goods  In  the  sum  of 


1400,  for  a  period  of  three  years.  On  Octo- 
ber 2,  1913,  Mark  Bradley  conveyed  tbe  resi- 
dence and  transferred  the  hoasehold  goods  to 
bis  wife,  Cattle  Bradley.  On  April  13,  1915. 
the  house  and  its  contents  were  totally  de- 
stroyed by  Are.  Plaintiff,  Cattle  Bradley, 
brought  this  suit  to  recover  oa  the  policy.  A 
trial  before  a  jury  resulted  In  a  verdict  and 
judgment  for  plaintiff  for  tbe  fnU  amount 
thereof.    The  insurance  company  appeals. 

[1]  1.  The  petition  is  assailed  on  tbe 
ground  that  It  falls  to  allege  that  the  com- 
pany consented  to  the  assignment  of  tbe  pol- 
icy. The  petition  does  allege  that  R.  T. 
Whlttlnghlll  was  the  agent  of  the  company 
In  the  county  of  Hopkins ;  that  he  was  noti- 
fied of  said  transfer  by  the  plaintiff,  and  as- 
sured plaintiff  that  her  Insurance  was  all 
right.  The  petition  further  alleges  that 
when  tbe  transfer  was  made  there  was  a  bal- 
ance due  on  the  premium ;  that  Whlttlnghlll 
went  to  plalntUTs  house  and  demanded  the 
payment  of  tbe  balance,  amounting  to  95. 
He  threatened  to  cancel  the  Insurance  unless 
It  was  paid.  Thereupon  plaintlfl  informed 
him  that  her  husband  bad  transferred  tbe 
property  and  Insurance  to  her.  She  asked 
Whlttlnghlll  If  the  Insurance  would  be  all 
right  if  she  paid  the  balance  of  the  premium. 
WblttlnghlU  told  her  that  it  would  be  an 
right  If  she  would  pay  the  balance  due,  and 
gave  plaintiff  a  tew  more  days  to  get  the 
money.  Thereafter  she  paid  him  tbe  bal- 
ance. Tbe  facts  alleged  bring  this  case  with- 
in the  rule  laid  down  in  the  case  of  Conti- 
nental Insurance  Company  v.  Thomason,  84 
S.  W.  646,  27  Ky.  Law  Rep.  158.  There  the 
policy  provided  that  it  should  be  null  and 
void  if  there  was  a  change  in  the  title  to  the 
property.  There  was  (i  change,  and  the 
agent  of  tbe  company  thereafter  collected  the 
premium  with  knowledge  of  the  change  and 
gave  tbe  assurance  that  tbe  insurance  was  all 
right.  The  court  held  that  If  the  policy  had 
become  null  and  void  by  tbe  change  in  the 
title  to  the  property,  the  company  bad  no 
right  to  collect  tbe  premium  note  from  the 
assured;  that  knowledge  of  tbe  agent  was 
the  knowledge  of  the  company;  and  if,  with 
this  knowledge,  it  collected  tbe  premium 
note  and  assured  him  that  bis  Insurance  was 
all  right,  it  could  not  thereafter  be  heard  to 
say  that  the  policy  was  not  In  force.  It  fol- 
lows that  the  demurrer  to  the  petition  should 
not  have  been  sustained  for  the  reason  indi- 
cated. 

[2]  2.  It  is  further  insisted  that  the  peti- 
tion is  demurrable  because  it  falls  to  allege 
the  value  of  the  property  destroyed  or  the 
loss  sustained  by  the  assured.  On  this  point 
the  allegations  of  the  petition  are  as  follows: 

"Plaintiff  now  states  that  on  the  18th  day  of 
April,  1916,  a  fire  occurred  totally  destroying 
said  building  and  contents,  whldi  was  a  com- 
plete loss  to  this  plaintiff  and  greatly  in  excess 
of  the  amount  plaintiff  was  insured  for  in  said 
policy." 
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We  coDtilnde  that  this  allegation  o<  loss 
la  not  so  nnoettaln  and  Indeflnlte  as  to  be 
bad  on  demurrer.  If  the  defendant  desired 
that  the  loss  be  more  particularly  set  out, 
It  shonld  have  made  a  motion  to  make  the 
all^atlon  more  spedflc. 

[S]  3.  Another  ground  uiged  for  reversal 
Is  that  the  conrt  erred'  In  striking  from  the 
answer  matter  that  constituted  proper  de- 
fense. The  policy  contains  the  following  pro- 
Tlsloa: 

"This  entir«  policy  shall  be  void  If  the  Insured 
Lai  concealed  or  misrepresented  in  wiitinf  or 
otherwise  any  material  fact  or  drcumatance 
concemine  this  Insurance  or  the  subject  thereof, 
or  if  Ute  uterest  of  the  insured  in  tiie  property 
be  sot  truly  stated  herein  or  in  case  of  any 
fraud  or  false  swearing  by  the  Insured  tondting 
any  matter  relating  to  this  insurance  or  the 
subject  whether  before  or  after  a  loss." 

The  matter  stricken  from  the  answer  Is  as 
follows: 

"Defendant  further  says  that  on  October  2, 
1018,  and  continuously  since,-  sai^  Mark  Brad- 
ley and  Cattle  Bradley  have  been  Uving  separate 
and  apart  with  feelings  toward  each  other  so 
hostile  and  unfriendly  as  to  materially  affect  the 
risk  and  with  divorce  and  alimony  proceedings 
pending,  all  of  whidi  they  fraudulently  con- 
ceale«l  from  defendant,  and  it  had  no  informa- 
tion thereof  until  after  the  loss,  and  if  defend- 
ant had  known  thereof  it  would  not  have  car- 
ried the  insurance  but  would  have  canceled 
same." 

The  mere  £act  that  plaintiff  failed  to  com- 
manlcate  to  the  company  that  the  relations 
between  her  and  her  husband  were  hostile 
and  unfriendly,  or  that  divorce  and  alimony 
proceedings  were  pending,  cannot  be  regard- 
ed as  a  fraudulent  concealment  of  facts  ma- 
terial to  the  risk.  The  only  way  that  the 
divorce  and  alimony  proceedings  conld  have 
affected  the  risk  was  to  have  effected  a 
change  In  the  title  to  the  property.  If 
plalntlfTs  petition  and  proof  be  true,  de- 
fendant was  apprised  of  the  change  In  ti- 
tle, and  thereafter  collected  the  balance 
of  the  premium  due,  and  assured  plaintiff 
that  her  Insurance  was  all  right.  Under  the 
drcamstances  the  matter  relied  on  presented 
no  defense,  and  was  properly  stricken  from 
the  answer. 

[4,  SI  4.  Lastly  It  Is  Insisted  that  the  evi- 
dence does  not  support  the  verdict  In  this 
cminection  It  Is  contended  that  the  company's 
consent  to  the  assignment  of  the  Insurance 
was  not  shown,  and  that  there  was  no  proof 
of  loss.  In  response  to  the  first  contention, 
It  is  sufl9clent  to  say  that  plaintiCfs  evidence 
is  to  the  ^ect  that  Whlttlnghill,  the  com- 
pany's agent,  called  at  her  home  to  get  the 
balance  of  the  premium.  Plaintiff  told  him 
that  she  was  Interested  In  the  insurance  be- 
cause her  husband  had  made  the  property 
and  Insurance  over  to  her.  The  agent  then 
told  her  to  go  ahead  and  send  the  rest  of  the 
premlom,  and  that  the  policy  would  be  all 
right.  Belying  on  this  statement,  she  subse- 
qnently  sent  him  $5,  the  amount  demanded, 
and  got  from  him  a  receipt  for  the  money. 


Other,  witnesses  present  oonoborate  plain- 
tlfTs  Statements.  The  agent  admits  that  he 
had  a  conversation  with  plaintiff  respecting 
the  balance  of  the  premium,  and  that  the 
amount  due  was  subsequently  paid.  He  de- 
nies, however,  that  plaintiff  told  him  that  the 
proi)erty  and  Insurance  had  been  transferred 
to  her  although  she  may  have  told  him  that 
she  was  Interested  In  the  property.  From  the 
foregoing  It  will  be  seen  that  plaintiff's  evi- 
dence tends  to  establish  the  allegations  of  the 
Iietltlon,  and,  the  petition  being  sufficient.  It 
follows  that  the  evidence  was  sufficient  to 
take  the  case  to  the  Jury  and  to  sustain  the 
verdict 

With  resi)ect  to  the  second  contention  that 
there  was  no  proof  of  loss,  It  is  sufficient  to 
say  that  the  allegations  of  the  petition  re- 
specting the  loss  were  not  denied,  and  there- 
fore no  proof  of  loss  was  necessary. 

The  only  real  issue  In  this  case  Is  whether 
plaintiff  Informed  defendant's  agent  of  the 
transfer  of  the  property  and  Insurance  to  her, 
and  the  agent,  with  such  knowledge,  thereaft- 
er collected  from  plaintiff  Che  unpaid  portion 
of  the  premium  and  assured  plaintiff  that 
the  policy  was  all  right.  This  issue  having 
been  submitted  to  the  Jury  by  an  instruc- 
tion that  Is  not  snbject  to  complaint,  and, 
the  evidence  being  sufficient  to  sustain  a 
finding  In  favor  of  plaintiff,  we  see  no  rea- 
son to  disturb  the  judgment 

Judgment  afilrmed. 


POSTAL  TELEGRAPH  OABLB  CO.  v. 

TOUNO. 

(Court  of  Appeals  of  Kentucky.    Dec.  6,  1916.) 

1.  TlXEORAPHB  AND  TeIXFHONES  €=»15(4)  — 
CONSTRDCnON  AND   MAINTENANCE — CONCTTB- 

RENT  Neohoencb— Liability. 
Where  an  injury  from  a  collision  Is  due  both 
to  a  runaway  horse  and  to  the  obstruction  of  a 
telegraph  pole,  both  the  runaway  and  the  ob- 
struction may  be  regarded  as  the  proximate 
cause,  but  the  runaway,  though  a  proximate 
cause,  will  not  relieve  the  telegraph  company 
from  liability,  if  the  injury  would  not  have  re- 
sulted but  for  the  negligent  obstruction. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  9:  Dec.  Dig.  ^=9 
15(4).] 

2.  Telegraphs  and  Tklephones  «=>20(7)  — 
MAiNTENANOB—NEOuacNOE— Question  tob 
Jury. 

Where  a  telegraph  pole  was  out  of  line  with 
the  other  poles,  and  was  4^  feet  from  the  fence 
and  a  foot  from  the  traveled  portion  of  the  road, 
it  was  for  the  jury  to  say  whether  it  was  on  or 
so  close  to  the  traveled  way  as  to  make  it  dan- 
gerous or  unsafe  for  the  traveling  public. 

[EM.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  13;  Dec.  Dig.  &=» 
20(7).] 

8.  Tbleobaphs  and  TEiJa>E0NES  «=920(8)  — 
Maintknancx  —  Action  fob  Injttbt  —  In- 
struction. 
In  an  action  for  personal  injury  from  a  col- 
lision of  plaintiff's  runaway  team  with  a  tele- 
graph pole,  an  instruction  that  if  the  pole  was 
on  or  BO  close  to  the  traveled  way  as  to  make  It 
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da&gercmli  or  nnoafe  for  the  trareUng  public,  and 
that  by  teasan  thereof  plaintifPa  horse  ran  into 
or  against  it  with  reanltiDK  injury  to  plaintiff, 
the  verdict  should  be  for  plaintiff,  but  that  un- 
less they  so  believed,  they  shonld  find  for  defend- 
ant, was  not  objectionable  a«  authorizing  a  find- 
ing for  plaintiff,  without  requirisg  the  jury  to 
believe  that  the  improper  placing  of  the  pole  was 
the  proximate  cause  of  the  accident,  as  all  that 
was  necessary  was  to  require  the  jury  to  believe 
in  the  truth  of  certain  facts  from  which  it 
would  necessarily  follow  that  the  negligent  loca- 
tion of  the  pole  was  in  fact  the  proxintate  cause 
of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  t  13 ;  Dec.  Dig.  <&=» 
a0(8).l 

4.  Tbiai,  ^=>260(1)— Rsqtjxbted  lK8isx;dnoR 
— GivKN  Instkuotior. 
In  such  action,  the  refusal  of  defendant's  re- 

S nested  instruction,  in  substance  nothing  more 
iian  a  converse  of  a  given  instruction  put  in 
an  affirmative  form,  was  not  error,  as  defend- 
ant's theory  of  the  case  was  as  well  presented  by 
the  given  instruction  as  it  would  have  been  if  the 
requested  instruction  had  also  been  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  651;  Dec.  Die.  •»s>260(l).] 

Appeal  from  Circuit  Court;  Pendleton 
County. 

Action  by  Velma  Toung,  by  ber  next  friend 
Anderson  Young,  against  the  Postal  Tele- 
graph Cable  Company.  Judgment  for  plalB- 
tiff,  and  defendant  appeals.    Affirmed. 

Applegate  &  Clarke,  of  Falmouth,  for  ap- 
pellant M.  C.  Swinford,  of  Cynthlana,  and 
A.  H.  Barker,  of  Falmouth,  for  appellee.  ' 

CLAY,  C.    In  this  action  for  damages  for 

personal  injuries  against  the  Postal  Tele- 
graph Cable  Company,  plaintiff,  Velma  Young, 
suing  by  ber  next  friend,  Anderson  Young, 
recovered  a  verdict  and  judgment  for  $500. 
The  defendant  appeals. 

The,  accident  occurred  on  the  Pleasant 
HlU  turnpike  in  Pendleton  county,  just  after 
dark  on  the  evening  of  November  26,  1914. 
Plaintiff  and  her  escort  were  in  a  buggy  en 
route  to  an  entertainment  In  front  of  them, 
and  about  75  feet  distant,  was  another  buggy 
going  in  the  same  direction.  The  horse  which 
plaintiffs  escort  was  driving  became  frighten- 
ed at  a  piece  of  paper  on  the  side  of  the  road, 
and  began  to  run.  The  backing  strap  broke, 
and  the  driver  lost  control  of  the  horse.  In 
Its  fright  the  horse  attempted  to  pass  the 
vehicle  In  front  In  doing  so  the  buggy  came 
In  contact  with  one  of  defendant's  telegraph 
poles.  Plaintiff  was  thrown  from  the  buggy 
and  Injured.  The  roadway  at  the  place  of 
the  accident  Is  about  29  feet  from  fence 
to  fence.  The  traveled  part  of  the  road  Is 
14  feet  wide,  and  the  metal  on  the  side  where 
the  pole  Is  located  Is  6  feet  and  7  Inches  from 
the  fence.  The  pole  was  located  i%  feet 
from  the  fence  and  1  foot  and  Vio  in(!hes 
from  the  shoulder  of  the  pike.  The  distance 
from  the  edge  of  the  metal  and  trom  the 
buggy  wheel  tracks  thereon  to  the  post  was 
from  12  to  16  inches.    It  also  appears  that 


the  pole  In  qucHtton  was  out  of  Hne  wtOk 
defeadamf  B  other  poles,  and  was  nearer  to  tlie 
tearaled  portion  of  the  road. 

[1]  It  Ui  first  Insisted  that  defendant  was 
eatltled  to  a  pereniptory  Instmction,  on  the 
ground  that  the  proxtmate  eanse  of  the  acet- 
dent  was  the  fright  of  the  horse  and  the 
breaking  of  the  harness,  and  not  the  im- 
proper location  of  the  pole.  This  is  not  a 
case  of  concurring  acts  of  negligence  on  tbe 
part  of  both  plaintiff  and  defendant  It  Is  a 
case  where  the  runaway  was  a  pure  accident 
and  not  due  to  any  fault  on  the  part  of  the 
plaintiff,  and  the  evidence  tended  to  show  tlie 
pole  was  placed  so  near  to  the  traveled  por- 
tion of  the  highway  as  to  obstruct  public 
travel  thereon.  In  other  words,  the  Injury 
was  due  both  to  the  runaway  and  to  tlie 
negligence  of  the  defendant  The  establlslied 
rule  in  such  cases  is  that  both  the  runaway 
and  the  obstruction  may  be  regarded  as  the 
proximate  oiuse,  but  the  runaway,  althonsh 
a  proximate  cause,  will  not  relieve  the  de- 
fendant from  liability  if,  as  a  matter  of 
fact,  the  Injury  would  not  have  resulted  but 
for  the  negligent  obstruction.  This  rule  was 
applied  in  the  case  of  BIng  v.  Cohoes,  77  N. 
Y.  83,  33  Am.  Eep.  574,  where  the  Injury  was 
due  to  an  accidental  runaway  and  a  culpable 
defect  in  the  highway.  The  municipality  was 
held  liable  on  the  ground  that  the  injury 
would  not  have  resulted  but  for  the  defect 
To  the  same  effect  are  tbe  following  cases: 
Union  Street  B.  Co.  v.  Stone,  64  Kan.  83, 
37  Pac.  lOia;  Ehrgott  v.  New  York,  96  N. 
Y.  264,  48  AUL  Rep.  622;  Glazier  r.  Hebron, 
62  Hun,  137,  16  N.  Y.  Supp.  503;  Hougbtal- 
Ing  V.  SheUey,  61  Htm,  698,  3  N.  Y.  Suppt 
904;  Chacey  v.  Fargo,  6  N.  D.  173.  64  N.  "Wr. 
932;  Jollet  V.  »nifeldt,  144  IlL  403,  32  N.  EL 
969,  18  U  B.  A.  750,  86  Am.  St  Bep.  453: 
Louisville  Home  Teleptione  Ca  v.  Oasper, 
123  Ky.  128,  03  S.  W.  1057,  29  Ky.  Iaw 
Bep.  678,  9  L.  B.  A.  (N.  S.)  548.  As  weU  said 
in  the  case  of  Opdycke  v.  Pnbllc  Service 
BaUway  Co.,  78  N.  J.  Law,  676,  76  AtL  1082, 
29  L.  R.  A.  (N.  S.)  71: 

"So  long  as  horses  require  to  be  reatrained  by 
bit  and  bridle,  it  must  inevitably  at  times  occur 
— with  what  frequency  or  infrequency  is  of  no 
present  importance— that  horses  get  beyond  the 
control  of  the  person  in  charge,  and  run  at  win 
through  the  streets  and  liighways.  An  occaoian- 
al  runaway  horse  must  necessarily  be  anticipat- 
ed. The  owner  does  not  lose  his  property  ri^ta 
because  the  horse  runs  away.  On  the  contrary, 
he  is  entitled  to  the  ose  of  the  highway  as  a 
means  to  enable-  the  horse  to  reach  its  home. 
And  BO  the  fact  that  the  animal  was  at  the  time 
beyond  the  control  of  the  owner  cannot  be  avail- 
ed of  as  a  defense  by  one  who  has  placed  and 
maintained  an  unauthorised  or  impnq^r  stroo 
tare  in  the  highway." 

We  find  nothing  In  the  case  of  Allen  ▼. 
Atlantic  &  Pacific  Telegraph  Co.,  21  Hun 
<N.  Y.)  22,  or  of  Bailey  v.  BeU  Telephone  Co.. 
147  Ak>.  Dlv.  224,  131  N.  Y.  Bupp.  1000,  or 
of  Jackson-Hazard  Telephone  Co.  v.  Holli* 
day's  Adm'r,  14S  Ky.   149,  136  8.  V7I.  13S. 


0saWm  ottor  cases  ms  aaoM  topto  and  KBT-NUUBBai  In  aU  Kay-Nombttva  Digests  and  Indazw 


Digitized  by  ^OOQl€ 


Kri 


crrr  of  oovinotqn  t.  suiiLivAK 


769 


whlcb  mlUtatoB  against  the  doctrine  above 
annonnced.  In  the  Allea  Gaae  tbe  action  was 
brought  to  recover  damages  for  the  alleged 
negUgenoe  at  the  defendant  In  erecting  and 
maintaining  a  telegraidt  pole  Insufficient  to 
sustain  its  wires.  Tbere  was  a  collision 
between  the  conveyance  in  which  plaintiff 
was  riding  and  the  pole,  and  the  evidence 
tended  to  show  that  the  pole  was  broken  by 
tbe  collision,  and  not  by  reason  of  any  insuf- 
flclency  in  strength.  The  court  held  that  the 
pole  wab'  placed  at  a  sufficient  distance  from 
the  traveled  portion  of  tbe  highway  to  be 
safe  from  collision  with  vehicles  passing 
along  it  under  ordinary  circumstances,  and 
that  the  defendant  was  not  bound  so  to  make 
or  manage  Its  line  as  to  guard  against  severe 
collisions,  the  occurrence  of  which  could  not 
have  been  reasonably  expected;  and,  U  the 
injury  was  caused  by  such  a  collision,  the  de- 
fendant was  not  liable.  In  tbe  Bailey  Case 
plaintiff's  Intestate  was  driving  along  the 
highway.  A  piece  of  the  harness  broke,  and 
the  horse  became  unmanageable  and  ran 
away  and  collided  with  another  carriage 
going  in  tbe  same  direction.  Both  rigs  were 
overturned,  and  plalntifTs  Intestate  was 
thrown  against  one  of  tbe  defendant's  poles. 
While  recognizing  the  rule  tliat  the  company 
must  locate  its  poles  so  that  they  will  not  in- 
terfere or  endanger  unnecessarily  or  unrea- 
sonably the  use  of  the  highways  by  tbe  trav- 
eling public,  the  court  held  that,  as  the  high- 
way was  24  feet  wide,  tbe  defendant  was  not 
negligent  in  placing  its  poles  2^  feet  outside 
the  traveled  roadway.  The  last-mentioned 
case  merely  holds  that  where  a  telephone 
company  obtains  authority  to  erect  its  poles 
along  a  public  highway,  it  wUl  not  be  liable 
in  damages  for  iajurles  sustained  by  travel- 
ers coming  in  contact  with  the  poles,  unless 
they  are  placed  in  the  traveled  part  of  the 
road  or  so  near  thereto  as  to  interfere  with 
or  obstruct  public  travel. 

[2]  Here  the  pole  in  question  was  out  of 
line  with  tbe  other  poles  of  the  company  and 
was  4^  feet  from  the  fence.  It  was  on  the 
shoulder  of  the  road  about  a  foot  distant 
from  tbe  metal,  or  that  portion  of  the  road 
used  by  vehicles.  Under  these  circumstances', 
it  was  for  the  jury  to  say  whether  or  not  the 
pole  was  on  or  so  close  to  the  traveled  way 
as  to  make  it  dangerous  or  unsafe  for  tbe 
traveling  public. 

[3]  In  Instruction  No.  1  the  court  told  the 
jury,  in  substance,  that  if  they  believed  from 
the  evidence  that  the  pole  was  on  or  so  close 
to  tbe  traveled  way  of  the  pike  as  to  make 
It  dangerous  or  unsafe  for  tbe  traveling  pub- 
lic, and  that  by  reason  thereof  said  horse 
ran  said  buggy  into  or  against  said  pole  and 
plaintiff  was  thrown  to  the  ground  and  re- 
ceived the  injuries  of  which  she  complained, 
tbey  should  find  for  tbe  plaintiff,  but  unless 
they  so  believed,  tbey  should  find  for  defend- 
ant.    This  instructioa  Is   assailed  on   tlte 


ground  that  it  authorised  a  finding  in  fiivor 
of  idalntiff  wlthont  requiring  the  Jury  to 
believe  that  tbe  improper  placing  of  the  pole 
was  the  proximate  cause  of  tbe  accident 
It  was  not  necessary  for  tbe  instruction  to 
provide  in  terms  that  tbe  jury  should  be- 
lieve that  the  improper  placing  of  tbe  pole 
was  tbe  proximate  cause  of  the  accident. 
All  that  was  necessary  was  to  require  tbe 
jury  to  believe  in  the  truth  of  certain  facts, 
from  which  it  would  necessarily  foUow  that 
the  negligent  location  of  the  pole  was,  in  fact, 
the  proximate  cause  of  plaintUTs  injuries. 
This  the  court  did  by  requiring  the  jury, 
before  finding  a  verdict  for  plaintiff,  to  be- 
lieve from  the  evidence  that  the  pole  was  on 
or  so  dose  to  the  traveled  highway  as  to 
make  it  dangerous  or  unsafe  for  tbe  traveling 
public,  and  by  reason  thereof  the  collision 
took  place  and  plaintiff  was  injured. 

[4]  The  defendant  offered  tbe  following  In- 
Sftruction: 

"If  the  jury  believe  from  the  evidence  that  the 
pole  of  defendant  named  in  the  evidence  was  so 
located  that  it  left  ample  room  that  persons,  driv- 
ing in  a  prudent  and  ordinary  manner,  could  use 
said  highway  without  danger  to  the  one  so  using 
said  highway,  then  they  should  find  for  defend- 
ant" 

It  is  insisted  that  tbe  court  should  have 
given  this  instruction,  or  one  similar  in  effect 
in  order  to  present  defendant's  theory  of  tbe 
case.  Before  the  jury  could  find  for  plaintiff 
under  instruction  No.  1,  tbey  were  required 
to  believe  that  the  pole  "was  on  or  so  close 
to  the  traveled  way  of  tbe  pike  as  to  make 
it  dangerous  or  unsafe  for  the  traveling  pub- 
lic." Unless  they  so  believed,  they  were  told 
to  find  for  tbe  defendant  Since  the  offered 
instruction  was,  in  substance,  nothing  more 
than  tbe  converse  of  tbe  given  instruction 
put  in  an  affirmative  form,  we  conclude  that 
defendant's  theory  of  the  case  was  as'  well 
presented  by  the  given  Instruction  as  it  wotdd 
have  been  if  tbe  offered  instruction  itself  had 
also  been  given. 

Judgment  affirmed. 


CITY  OP  COVINGTON  v.  SULMVAN  et  aL 

(Court  of  Appeals  of  Eentndcy.    Dec.  6,  1916.) 

1.  Appbat.  and  Ebbob  e=>361(l)— Requisites 
AND  Pboceedinos  fob  Tbansteb  of  CAtrsB;— 
Motion  fob  Appeait— Statute. 
Ky.  St.  1916,  I  9S0,  provides  that  no  appeal 
shall  be  taken  to  tbe  Court  of  Appeals  as  a 
matter  of  right  from  a  money  judgment  for 
less  than  $500,  but  that  the  Court  of  Appeals 
ma^  grant  an  appeal  when  satisfied  firom  ex- 
ammation  of  the  record  that  the  ends  of  jus- 
tice require  it  If  the  amount  exclnslTe  <A  in- 
terest and  costs  is  as  much  as  $200.  Court  of 
Appeals  rule  22,  provides  that  a  person  to  prose- 
cute an  appeal  from  a  money  judgment  for  less 
than  $500,  and  as  much  as  $200,  must  file  the 
record  in  the  clerk's  office  in  the  time  and 
manner  provided  by  law,  and  may  supersede 
judgment  by  bond  as  in  other  cases,  and  there 
mast  accompany  the  record  a  written  motion, 
asking  tbe  court  to  grant  an  appeal.     Held, 
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>  that  although  the  written  motion  ia  plainly  n- 
qnired,  the  filing  of  the  record  will  oe  treated 
as  including  a  written  motion  that  the  Court 
of  Appeals  grant  an  appeal,  although  no  sucB 
motion  is  filed  with  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  1941;  Dec.  Dig.  *=>361(1).] 

2.  Municipal  Ooepobattons   <S=»459— Benb- 

FIT  ASSESSUENTS— SBWKB  AKD    "STBEBT   IM- 
PBOTEMENTS." 

In  Ky.  St  1915,  S§  3096-3104.  it  ia  provided 
that  assessment  for  street  improvement  shall 
not  exceed  one-half  of  llie  value  of  the  property 
assessed  after  the  improvement.  Section  3106 
provides  that  the  general  council  may  assess 
the  entire  cost  of  sewer  improvements  upon 
lands  benefited,  etc.,  but  not  to  exceed  $1  per 
front  foot  of  abutting  proj^erty,  benefited  there- 
by, which  shall  be  apportioned  equally.  Held, 
that  "street  improvements''  include  streets,  al- 
leys, public  ways  and  sidewalks,  including  the 
guttering  and  curbing;  incident  thereto,  and  al- 
though separate  contracts  are  let  for  sidewalk 
improvements,  and  for  street  improvement,  in- 
cluding guttering  and  curbing,  when  it  is  at- 
tempted to  enforce  the  liens  for  payment  of  these 
improvements,  they  should  be  treated  as  one  im- 
provement, and,  not  exceeding  one-half  the  value 
of  the  lot,  can  be  taken  for  ooth,  although  if  a 
street  is  improved  and  the  property  assessed  one- 
half  of  its  value,  and  thereafter  a  sidewalk  is 
constructed,  the  city  may  assess  the  lot  for  the 
cost  of  the  sidewalk  up  to  50  per  cent,  of  its 
enhanced  value,  if  any,  between  the  former 
nssessment  and  the  sidewalk  improvement,  but 
the  assessment  for  sewer  improvement  is  en- 
tirely distinct,  so  that,  in  addition  to  the  asseaa- 
menbi  for  "street  improvements,"  the  lot  may 
be  assessed  for  the  cost  of  sewer  improvement, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1101;  Dec.  Dig.  9=» 
459. 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Second  Scries,  Street  Improvement] 

Miller,  G.  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Kentoa  County; 
Common  Law  and  Equity  Division. 

Suit  by  Jerry  Sullivan  against  the  City  of 
Covington  and  others,  In  which  defendant 
Globe  Cement  Company  filed  a  cross-petition. 
From  a  judgment  declaring  void  benefit  as- 
sessments on  the  prc^erty  owned  by  defend- 
ants Richard  Edmonds  and  T.  J.  Edmonds, 
and  further  adjudging  that  plaintiff  and  de- 
fendant Qlobe  Cement  Company  have  judg- 
ment against  defendant  City  of  Covington, 
the  city  appeals.  Reversed  and  remanded, 
with  directions  to  enter  judgment  in  con- 
formity with  opinion. 

F.  W.  Schmitz,  of  Covington,  for  appellant 
T.  J.  Edmonds,  of  Covington,  for  appellee 
Edmonds  Bros.  John  E.  Sbepard,  of  Coving- 
ton, for  appellee  Globe  Cement  Co.  Schmidt 
&  Holmes,  of  Covington,  for  appellee  Jerry 
Sullivan. 

CARROLL,  J.  Richard  and  T.  J.  Edmonds 
owned  a  lot  In  the  city  of  Covington  which 
fronted  on  Pike  street  about  21  feet  and  was 
186  feet  deep.  Abutting  on  the  side  of  this 
lot,  Greer  avenue,  a  new  street,  was  opened, 
which  extended  along  the  side  of  the  lot  for 
the  full  distance  of  186  feet  After  Greer 
avenue  was  opened,  and  in  September,  1909, 


the  dty  council  by  an  ordinance  provided 
for  the  improvement  of  tbe  carriageway  of 
this  avenue,  and  in  November,  1009,  entered 
into  a  contract  for  this  improvement  with 
Sullivan  by  which  he  was  to  be  paid  $410. 
The  work  was  completed  by  Sullivan  and  ac- 
cepted in  September,  1010,  and  soon  there- 
after Sullivan  brought  this  suit  against  tbe 
city  of  Covington,  the  Edmonds,  the  owners 
of  tbe  lot,  and  the  Globe  Cement  Company, 
which  also  had  an  improvement  lien  against 
tbe  lot,  asking  for  the  enforcement  of  his 
lien  on  tbe  lot,  and,  if  it  should  be  adjudged 
that  he  did  not  have  a  lien  in  whole  or  in 
part  for  the  amount  of  this  improvement 
claim,  he  have  a  judgment  against  the  city 
for  any  balance  due  on  his  claim  after  ex* 
hausting  his  lien  on  the  lot 

In  this  suit  the  Globe  Cement  Company,  by 
an  answer  and  cross-petition,  set  up  that  the 
city  of  Covington,  by  an  ordinance  adopted 
October  11,  1909,  ordered  the  construction  of 
a  sewer  along  the  Edmonds'  lot  for  Its  full 
length  abutting  on  Greer  avenue,  and  entered 
into  a  contract  with  It  for  the  construction 
of  this  sewer,  for  which  It  was  to  be  paid 
$135.  It  also  averred  that  in  October,  1910, 
the  dty  by  an  ordinance  directed  the  con- 
struction of  a  sidewalk  on  Greer  avenue  abut- 
ting this  Edmonds  lot,  and  entered  into  a 
contract  with  it  for  the  construction  of  this 
sidewalk  at  a  cost  of  $172.  Further  aver- 
ring that  these  improvements  had  been  ac- 
cepted by  the  city,  it  asked  that  its  lien  on 
the  lot  for  these  two  amounts  be  ei^orced, 
and  that,  U  it  could  not  have  an  enforceable 
lien  on  the  lot  for  the  whole  of  its  claim,  it 
have  a  Judgment  against  the  city  for  what- 
ever balance  might  be  found  due  after  ex- 
hausting its  lien. 

It  will  be  seen  that  the  total  of  these  liens 
is  $717,  and  the  Edmonds,  in  their  answer  to 
tbe  petition  of  Sullivan  and  the  cross-peti- 
tion of  the  Globe  Cement  Company,  pleaded 
that  the  value  of  their  lot  after  all  tbe  im- 
provements were  made  was  less  than  $300. 
They  also  averred  that  to  subject  the  lot  to 
a  lien  for  these  Improvements  would  amount 
to  its  confiscation,  and  therefore  asked  tliat 
the  suits  of  Sullivan  and  the  Globe  Cement 
Company,  In  so  far  as  they  sought  to  sub- 
ject the  lot  tbe  asserted  liens  for  these  Im- 
provements, be  dismissed. 

After  the  case  had  been  prepared  for  trial, 
the  lower  court  found  as  a  matter  of  tact 
that  the  value  of  the  lot  after  the  improve- 
ments were  made  was  $250.  It  further  found 
as  a  matter  of  law  that  the  assessments  for 
the  original  improvement  of  Greer  avenue, 
consisting  of  the  Items  before  mentioned, 
amounted  to  a  confiscation  of  the  lot,  and 
therefore  the  assessments  were  declared  void 
and  the  liens  asserted  by  SuUivan  and  tbe 
Globe  Cement  Company  denied.  It  was  fur- 
ther adjudged  that  Sullivan  and  the  Globe 
Cement  Company  have  a  Jodgmoit  agalnat 
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the  dty  for  tbe  amount  of  tbelr  claim.  From 
tbla  ludgmeat  the  city  luroaecniM  tMa  ap- 
peaL 

[1]  Vfh«a  tbe  case  was  called  on  the  dock- 
et of  tbla  coort  the  apceUeea,  Sullivan,  the 
Edmonds  brothers,  and  the  Qlobe  Cement 
Company,  moved  to  diamlss  the  appeal  of  the 
dty  upon  the  ground  that  thla  court  had  no 
JurladlctioDi  of  the  appeal,  which  motion  was 
passed  to  be  heard  with  the  merits.  The 
judgmmt  of  the  lower  court  was  rendered  on 
November  17,  1918.  The  eity  excepted  to  the 
Judgment,  but  did  not  pray  an  api)eal  in  the 
lower  court.  However,  on  October  6,  1915, 
and  within  two  years  from  the  Judgment, 
the  city  filed  a  «opy  oC  the  Judgment  in  the 
clerk's  office  of  this  court,  executed  before 
the  derk  a.snitersedeas  bond,  and  summons 
was  issued  against  the  appellees,  but  it  did 
not  file  with  the  record  a  motion  asking  that 
an  appeal  be  granted. 

It  will  be  observed  that  the  Judgment  of 
Sullivan  against  the  city  was  for  1410,  and 
the  Judgment  of  the  Globe  dement  Company 
was  for  1807,  so  that  eadi  of  the  Judgments 
was  over  $200,  bat  neither  of  them  amounted 
to  $500,  and  both  of  them  were  Judgments 
for  the  recovery  of  money  only.  In  carrying 
out  the  provisions  of  the  act  of  1914,  now 
section  060  of  the  Kentucky  Statutes,  regu- 
lating the  Jurisdiction  of  this  court  and  the 
manner  in  which  appeals  may  be  prosecut- 
ed where  the  amount  in  controversy  on  a 
money  Judgment  la  less  than  $500,  this  court, 
by  rule  22  of  the  court,  has  provided  that: 

"If  a  party  desirea  to  prosecute  an  appeal 
from  a  judgment  for  the  recovery  of  money  or 
personal  property,  or  to  enforce  a  Ben  thereon, 
m  canea  where  the  value  in  controversy  is  as 
much  as  two  hundred  dollars,  exclusive  of  inter- 
est and  costs,  bat  less  than  five  hundred  dollars, 
be  mast  prepare  and  file  his  record  in  the  clerk's 
ofiSce  of  this  coort  in  the  time  and  mbnner  now 
provided  by  law,  and  may  supersede  the  judg- 
ment by  executing  bond  before  the  clerk  of  this 
court  as  in  other  cases  when  appeals  are  prayed 
in  this  court.    •    •    •    And  there  must  accom- 

{)any  tlie  record  a  written  motion  of  the  appel- 
ant asking  the  eoxat  to  grant  an  appeal." 

It  Is  very  clear  that  under  this  rule  the 
dty  of  Ck)viugton  had  the  right  to  prosecute 
an  ai>peal  to  thia  court,  and  the  only  objec- 
tion that  can  be  urged  to  the  manner  in 
which  the  appeal  was  prosecuted  is  that 
there  was  no  written  motion  of  the  appellant 
accompanying  the  record  asking  the  court  to 
grant  an  appeal.  When  an  appeal  In  a  case 
like  this  is  prosecuted  to  this  court  within 
the  time  allowed  by  law,  the  appellant 
should,  of  coarse,  file  with  the  record  a  writ- 
ten motion,  asking  the  court  to  grant  an  ap- 
peal. The  statute  and  the  rule  are  both 
very  plain  and  very  simple,  yet  it  seems  from 
the  many  motions  that  come  before  us  that  a 
good  many  lawyers  are  not  acquainted  with 
the  easily  understood  practice  pointed  out  In 
fbe  statute  and  the  rule,  as  well  as  in  nu- 
merous dedsions  of  this  court'  L.  &  N.  R. 
R.  Co.  V.  Greenbrier  Dlst,  Co.,  170  Ky.  775, 
187  8.  W.  296;  Omas-Sowllng  Qnea  Stone 


Co.  T.  I*  &  N.  R.  R.  Co.,  169  Ky.  832,  185  S. 
W.  118;  Tinsley  v.  Jones,  160  Ky.  279,  188 
8.  W.  649;  Van  Meter  v.  Van  Meter,  168  Ky. 
783,  182  S.  W.  950;  Haynes  v.  Adsit,  167 
Ky.  443,  180  S.  W.  536;  Gough  v.  lUlnois 
Central  Bj.  Co,  166  Ky.  668,  179  S.  W.  449; 
Gering  v.  Hoke,  164  Ky.  722,  176  S.  W.  210; 
OhUdew  V.  BaUiff,  164  Ky.  123,  175  S.  W.  26. 
But  in  order  to  further  simplify,  if  It  can  be 
done,  the  practice  regulating  appeals  in  cas- 
es like  this,  we  have  determined  to  hold  that 
when  the  record  is  duly  filed  in  the  clerk's 
ofiSce  of  Uiis  court,  and  no  appeal  was  prayed 
in  the  court  below,  the  filing  of  the  record 
wiU  be  treated  as  including  a  motion  that 
this  court  grant  an  appeal,  although  no  mo- 
tion asking  for  such  an  appeal  is  filed  with 
the  record.  So  that  when  a  record  is  filed, 
as  in  this  case,  although  unaocompaaied  by 
a  motion  to  grant  an  appeal,,  the  derk  will 
act  as  U  a  motion  for  an  appeal  accompanied 
the  record,  and  may  issue  summons,  take  a 
supersedeas  bond,  and  issue  an  order  of 
supersedeas  thereon,  as  was  done  in  this 
case.  Therefore  the  motion  to  dismiss  the 
appeal  is  overruled. 

[2]  Coming  now  to  the  merits  of  the  case, 
the  lower  court,  on  the  authority  of  City  of 
LoulavlUe  v.  Bitaer,  115  Ky.  359,  73  S.  W. 
1U5,  24  Ky.  Law  Rep.  2263,  61  L.  B.  A.  4S4, 
as  appears  from  a  memorandum  opinion,  re- 
fused to  give  the  contractors  any  Ueu  on  the 
lot,  because  the  ll^i  of  each  of  them  exceed- 
ed the  value  of  the  lot  after  the  Improve- 
ments were  made,  and  hence  would  amount 
to  the  t^ing  of  the  lot  In  satisfaction  of  ei- 
ther the  claim  of  SaUiran  or  the  Globe  Ce- 
ment Company,  which  would  not  then  be  sat- 
isfied. 

In  the  Bltzer  Case,  as  appears  from  the 
opinion,  the  improvemeut  daima  amounted 
to  $1,778,  which  was  largely  more  than  the 
value  of  the  property  sought  to  be  subjected 
to  the  lien,  and  the  court  said: 

"The  proof  here  showing  conclusively  that 
the  cost  of  the  improvement  far  exceeded  the  en- 
tire value  of  the  property  assessed  after  the 
improvement  was  made,  the  circuit  court  proper- 
ly refused  to  enforce  the  lien  upon  the  properiy. 
•  •  •  The  difficulty  with  this  is  that  we  have 
nothing  to  guide  us,  and  that  to  enter  any  judg- 
ment against  the  property  owner  would  be  sim- 
ply an  arbitrary  guess.  Tlie  proof  is  that  the 
property  received  no  benefit  at  all  from  the 
improvement.  The  testimony  to  this  effect  by 
the  witnesses  is  supported  by  the  facta  shown  in 
the  record.  We  cannot  take  away  from  the 
dtizen  his  property  without  proof  warranting 
the  judgment.  When  the  assessment  is  enforced 
on  the  ground  that  the  judgment  of  the  legisla- 
tive authorities  is  conclusive  of  the  question  of 
benefits,  the  judgment  of  the  court  is  based  upon 
the  dedsion  of  the  legislative  body,  fizinf?  the 
boundai?  on  which  the  burden  of  the  special 
tax  shaU  fall.  But  when  the  decision  of  the 
legislative  authorities  is  rejected  for  the  reason 
that  a  case  of  spoliation  is  established,  the 
court  has  nothing  to  guide  it  in  determining 
how  far  the  property  of  the  dtizen  is  taken 
for  public  purposes  without  just  compensation, 
except  the  proof  in  the  case;  and  there  can  be 
no  judgment  against  the  citizen  unless  the  evi- 
dence is  sufficient  to  enable  Uie  court  to  reach 
a  conclusion  iBteUigeatly." 
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In  answer  to  the  contention  of  counsel  tor 
the  dty  that  the  court  should  have  enforced 
the  apportionment  warrants  to  some  extent 
against  the  property  and  hare  adjudged  a 
lien  for  at  least  a  part  of  the  warrants,  al- 
though the  whole  amount  was  not  enforce- 
able, It  was  further  said: 

"It  is  settled,  however,  that  this  statnte  does 
not  apply  to  cases  in  which  the  dty  has  no 
power  to  make  the  improvement  at  the  cost  of 
the  owners  of  adjacent  property,  and  that  where 
the  city  has  complete  authority  to  contract  for 
the  work,  but  no  authority  to  make  a  charge  on 
the  abutting  property,  it  is  liable  to  the  con- 
tractor for  the  price  of  his  work.     •     •    •" 

In  Otter  r.  Barber  Asphalt  Paving  Co.,  96 
8.  W.  862,  29  Ky.  Law  Kep.  1157,  which  was 
another  case  Involving  a  street  Improvement 
dalm  In  the  dty  of  Louisville,  the  Bltzer 
Case  was  followed,  and  again  in  City  of 
Louisville  T.  Benedict,  147  Ky.  891,  144  S. 
W.  48.  But  the  charter  provisions  regulating 
street  Improvements  in  the  dty  of  LoulsvlUe 
are  very  different  from  the  charter  provi- 
sions regulating  street  improvements  In  the 
dty  of  Covington.  In  the  Louisville  charter 
there  is  no  limitation  upon  the  amount  that 
may  be  diarged  an  abutting  owner  for  Im- 
provements. There  is  no  provision  that  a 
certain  per  cent  in  value  of  the  lot  may  b* 
taken  for  the  improvement  There  is  no 
provision  that  the  cost  of  the  sewer  improve- 
ment shall  not  exceed  a  certain  sum  per 
lineal  foot  of  the  lot  charged. 

But  in  the  Kentucky  Statutes,  1909  edition, 
sections  3096-S104,  inclusive,  as  well  as  in 
the  amendment  to  these  sections,  which  la  to 
be  found  in  sections  3096-^104  of  the  1910 
edition  of  the  statute,  it  is  provided  that  no 
local  assessment  for  street  Improvement  shall 
exceed  one-half  of  the  value  of  the  property 
assessed  after  the  Improvement  has  been 
made.  It  is  further  provided  in  respect  to 
sewer  improvement  in  section  3106  that  the 
general  council — 

"may  assess  the  entire  cost,  including  intersec- 
tions, of  coDStructinf  the  same  upon  the  lots 
and  lands  in  the  neighborhood  of  said  sewen 
which  may  be  benefited  thereby,  according  to 
the  benefits  received,  and  in  every  case  the  coun- 
cil shall,  by  ordinance,  fix  and  determine  what 
lots  and  lands  are  benefited  thereby,  and  fix 
and  determine  the  amount  of  tax  to  be  levied 
upon  the  several  lots  or  lands  so  benefited:  Pro- 
vided, that  where  the  cost  of  a  sewer  shall  not 
exceed  the  sum  of  one  dollar  per  front  foot  of 
the  property  bounding  or  abutting  upon  said 
stteets,  alleys  or  highways  in,  under  or  along 
which  the  sewers  may  be  constructed,  then  said 
abounding  or  abutting  property  shall  be  deemed 
the  property  benefited  thereby,  and  said  cost 
shall  be  apportioned  equally  on  the  said  abut- 
ting lot  owners  according  to  the  feet  abutting." 

It  will  thus  be  seen  that  under  the  statute 
relating  to  street  Improvement  as  distin- 
guished from  sewer  Improvement,  the  proper- 
ty cannot  be  confiscated  for  the  cost  of  the 
Improvement  of  one  street  because  in  no 
state  of  case  can  the  assessment  for  the 
Improvement  of  one  street  exceed  one-half 
of  the  value  of  the  property  assessed  after 
the  Improvement  has  been  made.    Nor  under 


section  8105  with  facta  such  as  appear  in 
thla  case  can  the  aasesBment  for  a  sewer  Int- 
provement  on  one  street  exceed  the  sum  of 
$1  per  front  foot  of  Che  pr<^rty  abutting 
on  the  street  under  or  alMig  whidi  the  sewer 
has  been  constmeted. 

We  also  oonstnie  the  words  "street  im- 
provement" In  section  8006  to  Indnde  tbe 
improvement  of  streets,  alleys,  pablic  ways 
and  sidewalks,  induding  tlie  guttering  and 
curbing  inddent  thereto.  And  so,  although 
a  separate  contract,  as  in  this  case,  may  be 
]fit  for  the  street  improvement,  induding 
guttering  and  curbing,  and  a  sqnrate  con- 
tract let  for  the  sidewalk  Improvement,  when 
it  Is  attempted  to  enforce  tiie  liens  for  ttte 
payment  of  these  Improvements,  they  are  to 
be  treated  as  one  Improvement,  and  not 
exceeding  one-half  the  valve  of  the  lot  can 
be  taken  ft>r  both.  In  other  words,  the  dty 
cannot  assess  against  the 'property  <me-half 
of  Its  value  for  He  improvement  of  one 
street  and  then  make  an  additional  assess- 
ment for  the  cost  of  the  sidewalk  on  this 
street,  because  If  this  were  permitted  to  be 
done,  the  assessment  on  one  street  for  both 
sidewalk  and  street  Improvement  might 
amount  to  as  much  as  the  whole  value  of  tbe 
property.  If,  however,  the  street  is  Im- 
proved under  one  ordinance  or  contrad:  and 
the  prc^erty  Is  assessed  one-half  of  its  value 
for  this  improvement,  and  thereafter  a  side- 
walk Is  constructed  under  another  ordinance 
or  contract,  the  dty  may  assess  the  lot  for 
the  cost  of  the  sidewalk  to  the  extent  of  SO 
per  cent  of  Its  enhanced  value.  If  any, 
between  the  time  when  tbe  assessment  for 
the  street  improvement  was  made  and  the 
time  when  the  assessment  for  the  sidewalk 
improvement  was  made.  In  this  way  the 
property  will  at  all  times  be  subject  to  as- 
sessment to  the  fnll  extent  of  one-haU  of  its 
value  for  the  Improvement  of  each  street 
on  which  It  abuts.  City  of  Covington  t. 
Schlosser,  141  Ky.  838,  138  a  W.  987. 

In  the  case  we  have  the  assessment  for 
the  street  improvement  was  fllO  and  tbe 
assessment  for  the  sidewalk  improvement 
$172,  while  the  value  of  tbe  lot  after  the  im- 
provements were  made  was  only  $250.  It 
therefore  follows  that  for  both  of  these  Im- 
provements the  lot  could  only  be  assessed  for 
one-half  of  its  value  of  $125  and  $125  should 
be  divided  between  the  assessment  for 
street  improvement  and  the  assessment  for 
sidewalk  improvement  in  proportion  to  tlie 
amount  assessed  for  eadL  EV>r  the  balance 
of  the  cost  of  these  Improvements  Judgment 
should  go  against  the  dty. 

But  the  statutory  provisions  contained  In 
sections  3096-3104,  indnstve,  under  which 
the  street  Improvements  mentioned  were 
made,  and  which  limit  the  assessment  tor 
these  improvements,  have  no  application  to 
the  assessment  for  sewer  Improvement  Tbim 
improvement  Is  entirely  distinct  from  side- 
walk and-  street  Impnurament,  and  la  lesn- 


Digitized  by  ^OOQIC 


Ky^ 


HTTNT  T.  HAKDUT 


713 


lated  by  section  aiOB  (rf  tbe  statote  relnting 
ezdnslTdy  to  aeweia.  TbJa  was  exvcessly 
BO  held  In  tbe  case  of  City  of  Covington  ▼. 
Sdilosaer,  141  Ky.  8S8,  133  S.  W.  987.  See^ 
also,  Johnaon-T.  McKesna,  171  Ky.  389,  188 
S.  W.  48a  So  that  in  additioA  to  tbe  aanss- 
ment  for  street  improTemait  as  heretofore 
indicated,  tbe  lot  may  be  aaaeaeed  tme  tbe 
wbifle  cost  of  tbe  aewer  improvemoit ««  tbe 
cost  of  titila  InmroTemeiit  is  less  tban  f  1  per 
lineal  foot  of  tbe  lot. 

Wlierefore  an  appeal  is  granted  and  tbe 
Judgment  Is  reversed,  wltb  dlrectionB  to 
enter  a  Judgment  in  oooformlty  wltb  tbls 
opinion. 

MIIjLEB,  Ol  J.,  dissents  £r<Hn  so  nmob  of 
tbe  (Hilnlon  aa  treats  tbe  street  assessment 
and  the  sidewalk  assessment,  as  <me  asaesch 
ment. 


HUNT  et  aL  v.  HARDIN  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  6,  1916.) 

1.  Pabtition  «=»6  — Paeol  PAarrnoN— Ao- 

QTTIKSCaNCB— FAIBRXSS. 

Where  pareata,  in  consideration  of  love  and 
affection  for  their  daughter,  executed  to  her 
husband  a  deed  conveying  to  him  a  life  estate 
in  land,  with  remainder  to  tbe  daughter's  three 
children,  his  oral  division  of  the  land  between 
the  children,  which  was  fair  and  just  as  to  val- 
ue, quality,  and  quantity,  should  be  upheld,  as 
against  the  heirs  of  one  of  such  children  who 
ratified  the  partition. 

[Ed.   Note. — For  other  cases,   see  Partition, 
Cent.  Dig.  iS  13-17;   Dec.  Dig.  «=»5.] 

2.  Appeajc  asd  Ebbob  «=>681,  882(19)— Riqht 
TO  Appeai.. 

Where  plaiatiffs  obtained  tte  precise  relief 
as  to  the  division  ol  the  land  which  they  sought 
by  their  original  petition,  they  cannot  complain 
on  appeal,  where  leave  to  file  an  amended  peti- 
tion asking  different  relief  was  denied,  and  the 
amenAnent  is  not  made  a  part  of  the  record. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  1%.  J§  2883.  2884,  8608;    Dec. 

Dig.  <8=>e8i,  smim 

3.  Remaindbbs  ^=11—1,088  OF  Rights. 

Where  a  remainderman  obtained  no  more  by 
the  conveyance  to  her  of  adjoining;  land  through 
the  life  tenant  tban  was  due  ber  as  ner  part  of  the 
money  which  the  life  tenant  had  obtamed  from 
the  sale  of  timb«r  from  the  tract  in  which  she 
owned  an  oiidividad  one-third  remainder  inter- 
est, the  fact  that  she  succeeded  In  effecting  a 
settlement  with  the  Ufe  tenant,  of  the  amount 
due  her,  while  the  other  remaindermen  did  not, 
was  no  reason  for  depriving  her  of  her  interest 
in  tbe  land  from  which  the  timber  was  taken 
and  forcing  ber  to  accept  the  adjoining  land  in 
fuQ  satisfaction. 

[Ed!  Note. — For  other  cases,  see  Remainders, 
Cent.  Dig.  f  8;  Dec.  Dig.  «=3ll.] 

4.  Lire   B8TAn»   «=»  13  —  Waste  —  Cormre 

TlXBKB. 

A  life  tenant's  sale  of  timber  from  tbe  land 
constituted  legal  waste  rendering  him  liable  to 
the  remainderman  in  damages. 

TKd.  Note.— For  other  cases,  ^ee  Life  Estates, 
Cent.  Dig.  H  21,  32,  42 ;   Dec.  Dig.  «=a»13.] 

6.  Pabtitiow  «=3>63(3)— SBTTiJ3MNr-StrrFi- 

OIENCT   or  EVIOBACE. 

In  an  action  by  heirs  of  a  remainderman 
for  division  of  a  tract  of  land,  evidence  held  not 


to  show  tbat  jdidntifb'  ancestor  accepted  a  con- 
veyance of  otner  property  through  ue  life  ten- 
ant, who  had  been  guilty  of  waste,  in  fnU  satis- 
faction of  ber  interest  in  the  original  tract,  and 
not  merely  in  payment  of  damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  i  185;  Dec.  Dig.  «=>63(3).l 

Appeal  from  Circuit  Court,  Pike  County. 

Two  suits  by  J.  M.  Hunt  and  otbers  against 
Catberine  Hardin  and  otbers  for  division  of 
land  and  for  rent  and  damages  for  timber 
sold.  Consolidated.  Suit  to  recover  rent 
and  damages  dismissed,  Judgment  for  de- 
fmdants,  and  plaintiffs  appeal,  and  defend- 
ants prosecute  a  cross-appeal.  Affirmed  on 
both  the  original  and  cross  ajfpeaL 

See,  also,  164  Ky.  679, 169  S.  W.  528. 

O.  M.  Wbitt,  of  Williamson,  W.  Va.,  and  R. 
H.  Cooper,  J.  M.  EtobersoQ,  and  Stratton  & 
Btepbenson,  all  of  Pikevllle,  for  appellaots. 
Garfield  Dotson,  for  appellees  Hardin  and 
oQiers.  Roscoe  Vanover,  J.  S^  Cllne  and 
Anxter,  Harman  &  Frauds,  all  of  Pikevllle, 
and  J.  M.  Xork,  of  Catlettsburg,  for  other  ap- 


THOMAS,  J.  Tabltha  Jane  Hunt  Is  tbe 
daugbter  of  Jesse  and  Nancy  Phillips,  botb 
of  whom  are  now  deceased.  Tabitba  Jane 
has  been  married  three  times.  Her  first  bus- 
band  was  John  Taylor,  and  of  tbls  marriage 
there  were  bom  two  children,  Mary  Taylor 
and  Sarab  Taylor.  After  tbe  death  of  John 
Taylor  Tabitba  Jane  married  Harrison 
Fields,  by  whom  sbe  bad  one  child,  tbe  ap- 
pellee, Catherine  Hardin.  After  tbe  death  of 
Harrison  Fields,  bis  widow  married  John 
Hunt,  there  having  been  no  children  born  of 
tbls  marriage. 

On  tbe  2Stb  day  of  July,  1869,  Jesse  PhU- 
llps  and  bis  wife,  Nancy,  in  consideration  of 
love  and  affection  for  their  daughter,  Tabltha 
Jane,  executed  a  deed  to  her  then  husband, 
Uanisan  Fields,  to  a  tract  of  land  in  Pike 
county  containing  1^43  acres.  Tbe  cbildreu 
of  Tabitba  Jane  insisting  tbat  tbe  deed  ex- 
ecuted by  Jesse  Phillips  and  wife  to  Harrison 
Fields  conveyed  to  him  an  estate  only  for 
his  own  life  in  tbe  land,  wltb  remainder  to 
themselves,  this  suit  was  filed  in  the  Pike 
circuit  court  on  January  16, 1912,  by  tbe  chil- 
dren and  heirs  of  Mary  Hunt  (nfie  Taylor) 
against  her  sister,  Sarah  King,  and  half-sis- 
ter, Catherine  Hardin,  seeking  a  division  of 
tbe  land  in  kind,  tbe  life  tenant,  Harrison 
Fields,  having  died,  and  Mary  Bunt  also  be- 
ing dead. 

The  plaintiffs'  contention  as  to  tbe  con- 
struction of  the  deed  was  upheld  by  this  court 
in  the  opinion  in  the  case  of  Hunt  et  al.  v. 
Hunt  et  al.,  154  Ky.  679,  159  S.  W.  628.  Aft- 
er filing  the  mandate  from  this  court,  tbe 
Mason  Coal  &  Coke  Company  and  the  Kent- 
land  Coal  &  Coke  Company  and  O.  W.  Dot- 
son  were  by  amendments  made  parties  de- 
fendant ;  it  being  alleged  that  these  new  de- 
fendants owned  some  interest  in  some  part  of 
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Ibe  land  which  they  were  called  ui)on  to  assert. 
Separate  answers  were  filed  by  the  def  endaats 
in  which  they  each  denied  that  the  plaintiffs, 
as  heirs  of  their  mother,  Maiy  Hont,  had  any 
Interest  in  the  tract  of  land  described,  be- 
cause, it  was  claimed,  before  the  death  of 
Harrison  Fields  he  made  an  oral  division  of 
the  land  between  his  daughter,  Catherine 
Fields,  and  the  two  children  of  his  wife  by 
her  former  husband,  John  Taylor,  and  that 
he  and  his  wife,  Tabitha  Jane,  some  years 
subsequent  to  the  oral  division  deeded  the 
parts  allotted  to  Sarah  King  and  Catherine 
Hardin  to  them,  and  tliat  on  July  16,  1889, 
be  purchased  an  adjoining  tract  of  land  to 
the  1,843-acre  tract  from  a  man  l^  the  name 
of  Cox  and  his  wife,  and  had  Cox  and  wife 
to  deed  that  tract  to  the  mother  of  appel- 
lants, Mary  Hunt,  which.  It  is  charged,  she 
accepted  in  full  satisfaction  of  all  her  in- 
terest In  and  to  the  1,843-acre  tract.  The 
Cox  deed  only  conveyed  the  land  therein  de- 
scribed to  Mary  Hunt  In  remainder  with  a 
precedent  life  estate  to  Harrison  Fields  and 
his  wife,  Tabitha  Jane,  so  that  the  interest 
which  Mary  Htint  acquired  und^  that  deed 
was  subject  to  such  life  estates.  However, 
the  proof  shows  that  within  a  short  while 
after  the  execution  of  the  deed  she  and  fam- 
ily moved  upon  the  Cox  place,  where  she  died 
about  four  years  thereafter,  and  her  children, 
the  appellants,  have  been  residing  thereon 
continuously  since. 

It  Is  furthermore  shown  that  prevloua  to 
the  Cox  deed  all  of  the  mineral  rights  to 
that  tract  of  land  had  been  sold  to  other  par- 
ties, and  there  was  conveyed  by  It  only  the 
surface  of  the  land  described.  At  the  time 
of  the  oral  division  of  the  1,843  acres  none 
of  the  mineral  had  been  sold  from  under  any 
of  It 

The  defense  relied  on  by  the  various  de- 
fendants was  dmled,  1.  e.,  it  was  denied  that 
Mary  Hunt  accepted  the  Cox  tract  in  satis- 
faction of  all  her  interest  in  the  larger  1,843- 
acre  tract,  either  pro  tanto  or  otherwise,  but, 
on  the  contrary,  it  is  insisted  by  plaintiffs 
that  Harrison  Fields,  before  making  the  oral 
division,  and  in  violation  of  the  rights  of  the 
remaindermeD,  had  committed  waste  upon 
the  tract  which  he  attempted  to  divide  by 
selling  the  timber  oft  of  it  to  a  timber  com- 
pany, and  for  which  he  realized  $2,480 ;  tbat 
with  1800  of  this  money,  being  practically 
one-third  of  it,  the  Cox  land  was  purchased, 
and  the  deed  made,  as  stated,  in  settlement 
of  Mary  Hunt's  part  of  the  timber  money. 

Before  the  trial  of  the  case  another  suit 
was  filed  seeking  to  recover  rents  for  the 
property  since  the  death  of  Harrison  Fields, 
the  life  tenant,  and  value  of  the  timber  cut 
and  removed  by  the  various  defendants  since 
that  time.  That  suit  was  consolidated  with 
this  one,  and  upon  trial  the  court  confirmed 
the  division  made  by  Harrison  Fields,  and 
adjudged  to  Catherine  Hardin  the  tract  allot- 
ted and  subsequently  conveyed  to  her,  and  to 


the  vendees  of  Sarah  King  the  portion  tbat 
was  allotted  to  her,  they  being  O.  W.  Dotson, 
as  the  owner  of  the  surface,  and  Kentland 
Coal  &  Coke  Company,  the  owner  of  the  min- 
eral, and  adjudged  to  the  plalntifTs  the  re- 
maining portion  of  the  1,843-acre  tract,  whidi 
Is  known  In  this  record  as  the  undivided 
portion  thereof.  The  proof  shows  that  In  the 
portion  allotted  to  Catherine  Hardin  there 
are  647  acres,  and  in  that  allotted  to  Sarah 
King  696  acres,  leaving  600  acres  In  the  un- 
divided part  which  the  court  adjudged  to  the 
appellant. 

The  petition  seeking  to  recover  i«nt8  and 
damages  for  timber  sold  was  dismissed.  Be- 
cause the  court  refused  to  allow  a  recovery 
for  either  rent  or  timber  sold  from  the  land, 
and  the  further  alleged  error  In  not  dividing 
the  1,843-acre  tract  Into  three  equal  parts  ac- 
cording to  its  present  value,  thereby  ignoring 
the  division  made  by  Harrison  Fields,  the 
plaintiffs  prosecute  Uiis  appeal,  and  defend- 
ants prosecute  a  cross-appeal  seeking  a  re- 
versal of  the  Judgment  because  the  court 
declined  to  adjudge  that  Mary  Hunt  accepted 
the  Cox  land  in  full  aatlBfB.ction  of  her  en- 
tire interest  The  questions  presented  are 
ones  entirely  of  fact,  and  none  of  these  do 
we  regard  as  complicated  in  the  least 

[t,  2]  As  to  the  questions  presented  by  ap- 
pellant, it  Is  evident  that,  tf  the  division  made 
by  Harrison  Fields  is  to  stand,  the  plaintiffs 
would  not  be  entitled  to  rent  for  either  of 
the  tracts  allotted  to  Sarah  King  or  Cather- 
ine Hardin,  nor  would  they  be  entitled  to 
share  in  the  proceeds  of  any  timber  which 
may  have  been  taken  from  either  of  those 
tracts;  and,  as  to  the  third  portion  of  the 
1,843-acre  tract,  it  is  shown  that  but  little, 
tf  any,  timber  has  been  cut  from  it,  and  that 
the  rental  value  of  Itf  which  would  be  for 
agricultural  imrposes  only,  would  scarcely, 
if  at  all,  exceed  the  taxes  due  thereon,  and 
which  taxes  have  been  paid  by  others  than 
the  plaintiffs.  That  the  division  made  by 
Harrison  Fields  should  be  upheld  is  clearly 
manifest  Mary  Hunt  acquiesced  in  It  dni^ 
lug  her  lifetime,  and  evidently  consented  tbat 
her  two  sistera  mi^t  occupy  and  deal  with 
their  portions  as  though  they  owned  them  ab- 
solutely. The  proof  is  undisputed  that  th}s 
division  was  fair  and  Juat  as  the  value  of 
the  three  divisions  was  as  near  equal,  qucU- 
ity  and  quantity  considered,  as  waa  possible 
to  make.  Moreover,  In  the  original  petition 
no  other  relief  is  sought  than  that  the  divi- 
sion so  made  should  be  confirmed,  adjudging, 
however,  to  the  plaintiffs  as  the  heirs  of 
Mary  Hunt  that  portion  to  which  neither  she 
nor  they  ever  received  a  deed,  and  kno^ra. 
as  stated,  aa  the  undivided  portUn  of  the 
larger  tract. 

After  the  evidence  waa  taken  and  the  case 
submitted  and  partially  heard,  an  amended 
petition  was  offered  seeking  to  withdraw 
the  prayer  in  the  original  petition,  and  to 
have  the  land  reapportioned  as  an  entirety. 
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but  this  amendment  was  not  allowed  to  be 
filed,  and  It  la  not  made  a  part  of  the  record, 
either  by  order  of  court  or  by  bill  of  excep- 
tions. So  that,  as  the  record  stands,  the 
appellants  obtained  the  precise  relief  as  to 
the  division  of  the  land  which  they  sought, 
and  they  cannot  therefore  complain  in  regard 
to  this  on  this  appeal,  and,  as  we  hare  seen, 
they  are  not  In  a  position  to  complain  for 
their  failure  to  recover  for  rents  and  waste. 
"We  conclude,  therefore,  that  on  the  original 
appeal  the  judgment  should  be  a£9rmed. 

[3, 4]  In  regard  to  the  questions  raised  on 
the  cross-appeal,  we  have  seen  that  Mary 
Hunt  obtained  no  more  by  the  conveyance  of 
the  C!ox  land  than  her  father  owed  her  as 
her  part  of  the  money  which  he  obtained  from 
sale  of  timber  from  the  entire  tract  in  which 
she  owned  an  undivided  one-third  in  remain- 
der. Clearly  the  action  of  Harrison  Fields 
in  selling  this  timber  constituted  legal  waste, 
for  which  he  could  have  been  sued  by  bis 
children  and  been  compelled  to  pay  the  dam- 
ages sustained.  This  sum  could  have  been 
no  less  than  the  actual  value  of  the  timber, 
and  because  she  succeeded  in  efTectlng  a 
settlement  of  the  amount  due  her  for  such 
waste,  while  her  sisters  may  not  have  been  so 
fortunate,  furnishes  no  reason  for  depriving 
her  of  her  interest  in  the  land  from  which  the 
timber  was  obtained  and  forcing  her  to  ac- 
cept the  consideration  which  she  received  by 
the  Cox  deed  in  full  satisfaction  of  her  entire 
one-third  interest.  We  find  In  the  record, 
however,  that  after  selling  the  timber  Har- 
rison Fields  at  one  time  paid  Sarah  King 
$500  in  cash,  but  as  to  whether  he  ever  paid 
Catherine  Hardin  anything  the  record  is 
somewhat  clouded. 

[B]  As  to  the  contentioa  that  Mary  Hunt 
expressly  agreed  at  the  time  to  accept  the 
Cox  tract  in  fall  satisfaction  of  all  her  inter- 
est in-  the  l,84S-acre  tract,  the  evldenoe  fails 
to  establish  It  Witnesses  testified  that  they 
understood  (in  most  Instances  from  the  hus- 
band of  Mary  Hunt)  that  there  was  some 
such  understanding,  and  the  majority  of  wit- 
nesses who  testified  even  in  such  a  vague 
manner  are  interested  parties  to  the  suit, 
and,  under  section  606  of  the  Code,  are  whol- 
ly Incompetent  to  testify  concerning  anything 
which  either  Mary  Hunt  or  Harrison  Fields 
might  have  said.  Besides,  all  of  the  facts 
and  circumstances  refute  such  a  contention. 
We  have  seen  that  there  was  obtained  by 
Mary  Hunt,  under  the  Cox  deed,  only  an  es- 
tate in  remainder  in  the  surface  of  the  land, 
and  it  is  conceded  by  everybody  that  the 
land  is  of  such  a  character  that  the  surface 
has  insignificant  value  compared  with  the 
mineral  'value.  Again,  Harrison  Fields  was 
indebted  to  his  stepdaughter,  Mary  Hunt,  at 
the  time  in  a  sum  greater  than  that  he  paid 
Cox  for  the  land,  and  he  was  but  discharging 


bis  obligations  to  bis  stepdaughter  in  having 
the  interest  w&lch  she  took  conveyed  to  her. 

To  uphold  the  contention  made  by  appel- 
lees on  the  cross-appeal  would  force  Mary 
Hunt  and  her  heirs  to  part  with  the  title  to 
one-third  interest  in  the  1,843-acre  tract  in 
consideration  of  the  receipt  of  one-third  of 
the  amount  of  timber  once  sold  therefrom; 
in  other  words,  that  by  accepting  payment 
for  the  timber  sold  from  ber  own  land  she 
lost  the  land  Itself.  The  absurdity  of  the 
proposition  is  demonstrated  by  stating  it, 
and  shows  its  flagrant  injustice,  as  well  as 
the  extreme  improbability  of  such  consent  by 
Mary  Hunt  as  defendants  contend.  We  find 
no  evidence  or  circumstance  in  the  record 
justifying  us  in  reaching  such  a  conclusion. 

Wherefore  the  judgment  Is  afiirmed  on  both 
the  original  and  cross  api>eal. 


MOSSR  V.  SUMMERS  et  aL 
(Coutt  of  Appeals  of  Kentucky.    Dec.  5,  1016.) 

1.  Costs  «=»98— Liability— Statute. 

Though  Ky.  St.  {  889,  provides  that  the 
party  succeeding  in  an  ordinary  action  <»  the 
merits,  or  otherwise,  shall  recover  his  costs, 
this  does  not  mean  that  be  is  not  liable  to  the 
officers  of  the  court  for  the  costs  incurred  by 
himself,  and  for  them  he  is  directly  liable  to 
the  clerk;  although,  under  his  judgment  for 
costs,  he  may  collect  them  from  his  opponent. 

[Kd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  n  369-375,  384-387;   Dec.  Dig.  <8=993.] 

2.  C1.EBK8  or  C0UBT8  9=>37— C01J.ECTIOK  or 
Fkes— Statute. 

A  circuit  court  clerk  may,  under  the  express 
provision  of  Ky.  St.  {  1751,  collect  his  cost  bill 
by  distress  warrant 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  g  65;   Dec.  Dig.  <3=»37.] 

3.  Justices  or  the  Peace  ^=924,  27— Jubis- 
diction  —  jttdicial  acts  —  corrupt  acts 
—Civil  Liability. 

A  justice  of  the  peace  is  not  civilly  liable 
for  what  he  may  do  as  justice  while  acting  with- 
in the  limits  of  his  jnrisdiction,  given  by  Ky.  St. 
i  1066,  nor  is  he  civilly  liable  for  acting  eot- 
ruptly. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §;  44-47 ;  Dec  Dig.  <8=» 
24,  27.] 

4.  Justices  of  the  Peace  «=>1S9— Ebbob— 
Appeal. 

For  any  error  committed  by  a  justice  of  the 
peace  while  acting  within  his  jurisdiction,  the 
defendant  had  an  ample  remedy  by  appeal  to  the 
quarterly  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  465 ;  Dec.  Dig.  «=3l39.] 

5.  Sheriffs  and  Constables  ®=>96(1)— Acts 

— LlABILlTT. 

Where  a  constable  acted  under  a  valid  writ 
the  charge  of  collusion  and  bad  faith  against 
hJm  could  not  invalidate  his  authorized  acts 
under  the  writ 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §§  148-146;  Dec.  Dig. 
«=»e8<l).] 
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6.    CrERKB    OF    GOUBTB    <g=3T,  —    AOTIOH    BT 

Clebk  or  CouaT— JuBisDicnoN. 
Ky.  St  i  976,  providing  that  the  Franklin 
circuit  court  shall  have  jurisdiction  on  behaU 
of  the  commonwealth  of  all  causes,  motions, 
etc.,  againat  clerks  of  court,  etc.,  has  no' appli- 
cation to  a  suit  brought  by  a  clerk  of  the  cir- 
cuit court  to  recover  on  a  fee  bill  from  one  not 
a  public  officer. 

[Ed.  I^ote. — For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  g  65;   Dec;  Dig.  <8=»37.1 

Appeal  from  Circalt  Court,  Jefferson  Conn- 
ty.  Common  Pleas  Branch,  First  Division. 

Action  by  Joseph  L.  Moser  against  Lonls 
Summers,  as  Clerk  of  the  Jefferson  Circuit 
Court,  and  the  American  Bonding  Company 
of  Baltimore,  as  his  surety,  and  against  Ben 
Schulman,  Justice  of  the  Peace  for  Jefferson 
County,  and  L.  H.  Roberts,  Constable  for  that 
County,  and  the  Chicago  Bonding  &  Surety 
Company  of  Illinois,  as  their  surety.  De- 
murrer to  petition  sustained,  and  plaintiff  a.p- 
peals.    Affirmed. 

11.  N.  Webster,  of  Belmont,  for  appellant 
Fred  Forcht,  of  -  Louiaville,  tor  appellees  Sum- 
mers and  American  Bonding  Co.,  of  Baltimore. 
Ghas.  WlcUifle,  of  Louisville,  for  other  appellees. 


MILLER,  C.  J.  In  1913  Lorena  Frye  sued 
the  appellant,  Joseph  L.  Moser,  in  the  Jeffer- 
son circuit  court  for  damages.  Upon  a  trial 
of  that  case  the  Jury  found  for  the  defendant, 
Moser ;  whereupon  he  took  judgment  for  his 
costs,  amounting  to  $13.45.  At  that  time 
Ix>uls  Summers,  one  of  the  defendants  to  this 
action,  was  clerk  of-  the  Jefferson  circuit 
court 

Summers,  as  clerk,  made  out  a  fee  bill  as 
required  by  law,  and  presented  it  to  Moser 
for  payment,  and  upon  Moser's  refusal  to 
pay  Summers,  as  clerk,  instituted  a  suit 
thereon  in  the  court  of  Ben  Schulman,  a  jus- 
tice of  the  peace  for  Jefferson  county.  Pro- 
cess was  Issued  and  served  upon  Moser,  who 
appeared  by  counsel  and  objected  to  the  ju- 
risdiction of  the  court  His  objections  were 
overruled,  and  upon  the  trial  judgment  went 
against  Moser  for  $13.45,  with  the  costs  of 
the  action  In  Schulman's  court.  An  execu- 
tion was  duly  Issued  from  Justice  Schulman's 
court  and  levied  upon  a  delivery  wagon  be- 
longing to  Moser,  which  was  sold  for  $4  by 
L.  H.  Roberts,  a  constable  for  Jefferson 
county. 

As  the  sale  of  the  wagon  did  not  satisfy 
the  execution,  a  second  levy  was  made  upon 
a  cash  register,  20  cases  of  whisky,  and  some 
other  articles  of  personalty,  which  were  sold 
at  public  auction  in  satisfaction  of  the  unpaid 
portion  of  the  judgment  Moser  was  the  pur- 
chaser at  both  sales. 

Subsequently,  however,  Moser  instituted 
this  action  against  Summers,  as  clerk,  and  the 
American  Bonding  Company  of  Baltimore  as 
his  surety,  against  Schulman,  as  justice  of 
the  peace,  and  the  Chicago  Bonding  &  Surety 
Company  of  Illinois,  his  surety,  and  L.  H. 


Roberts,  as  constable,  and  the  Chicago  Bond- 
ing A  Surety  Company  of  Illinois,  his  Buret;, 
to  recover  $20,019.35  damages  for  the  aUeged 
illegal  sale  of  his  property,  above  described. 
The  petition  alleges  that  Summers  instituted 
the  action  in  Schulman's  court  malidoualy 
and  without  probable  cause,  and  In  collusion 
with  Schulman  and  Roberts;  that  the  fee 
bill  was  illegal,  exorbitant,  and  oppressive, 
and  that  the  action  was  Instituted  by  Sum- 
mers for  the  purpose  of  intimidation,  and  to 
Injure  Moser  in  his  business,  good  name, 
fame,  and  credit ;  that  Roberts,  the  coustable 
levied  upon  the  things  that  were  most  useful 
to  Moser  in  his  business,  for  the  purpose  of 
causing  him  trouble  and  annoyance ;  and  that 
Summers,  Schulman,  and  Roberts  entered 
into  an  unlawful  combination  to  wrong,  op- 
press, and  Injure  Moser.  The  circuit  court 
sustained  a  demurrer  to  the  petition,  and 
Moser  appeals. 

[1]  Appellant  contends  that  he  was  not 
liable  to  Summers  for  any  costs  whatever  In 
the  Frye  suit,  because,  as  defendant  In  that 
action,  he  obtained  a  judgment  for  his  costs. 
This  contention  is  based  upon  the  theory  that, 
where  a  defendant  obtains  a  Judgment  for 
his  costs  in  an  action  against  him  be  Is  not 
liable  to  the  clerk  for  his  own  clerk's  costs  In 
that  action.  This  however  Is  an  erroneous 
view  of  the  extent  of  his  liability. 

While  section  889  of  the  Kentucky  Statutes 
provides  that  the  party  succeeding  in  an  or- 
dinary action,  on  the  merits  or  otherwise, 
"shall  recover  his  costs,"  this  does  not  mean 
that  be  Is  not  liable  to  the  officers  of  the 
court  for  the  costs  Incurred  by  himself.  For 
these  costs  he  Is  directly  liable  to  the  clerk, 
although  under  his  judgment  fbr  costs  he 
may  collect  them  from  his  opponent.  That 
right,  however,  does  not  relieve  him  of  his 
liability  to  the  clerk  for  his  own  costs,  and 
that  was  all  that  Summers  claimed.  There 
Is  no  claim  that  tbe  tee  bill  contained  any 
improper  Items  of  (dmrgea;  Voe  only  contea- 
Uon  Is  that  Moser  was  not  zespooslble  to 
Summers  therefor. 

[2]  Under  aectlon  1751  of  tke  Kentucky 
Statutes,  tbe  deik  might  hare  collected  bis 
bill  by  adirtrees  warrant  Tbe  question  of 
the  clerk's  right  to  sue  for  bis  bUl,  while  bis 
right  to  proceed  by  distress  warrant  stUl  ex- 
isted, has  not  been  raised  and  is  not  de- 
cided. 

[3]  As  to  tbe  liability  of  Schulman,  the  jus- 
tice wbo  tried  the  case,  tbe  general  rule  Is 
that  no  person  is  liable  civilly  for  what  be 
may  do  as  Judge,  while  acting  within  tbe 
limits  of  his  Jurisdiction. 

In  Bammage  v.  Kendall,  168  Ky.  31, 181  S. 
W.  834,  L.  R.  A.  1916C,  1295,  tbe  rule  was 
stated  as  follows : 

"There  is  a  general  principle  of  universal  ap- 
plication to  all  grades  of  judicial  officers  that 
a  judge  who  is  proceeding  within  the  scope  <» 
his  jurisdiction  u  not  liable  in  an  action  for 
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damages  for  the  opinion  lie  may  deliver  a*  inch 
judge,  nor  for  anj  role  or  action  lie  may  take 
for  die  conduct  of  the  bnsiness  of  hia  coart. 
This  principle,  however,  does  not  extend  to 
make  a  judicial  officer  immune  from  damages 
for  illegal  acts,  which  result  in  injuries  to  oth- 
ers or  deprive  them  of  their  legal  rights,  when 
his  acts  are  without  the  scope  and  limits  oi  his 
jurisdiction.  It  follows  that,  if  his  Illegal 
acts  are  without  the  scope  and  limits  of  his 
jurisdiction,  be  is  liable  if  damages  result  to 
others  from  such  acts,  whether  he  is  actuated 
by  malice,  corrupt  and  impure  motives,  or  not. 
In  the  last  state  of  case  the  fact  that  his  mo- 
tives are  impure  aind  bad  are  considered  only 
as  aggravating  the  damages.  When  the  judge 
acts  illegally,  without  the  limits  of  his  juris- 
diction, he  becomes  a  trespasser,  and  is  liable 
in  damages  as  such.  Morgan  v.  Dudley,  18  B. 
Mon.  TO3  [68  Am.  Dec.  735];  Revill  v.  Pettit, 
3  Mete  314;  Kennedy  v.  Terrill,  Hardin,  491; 
Ayars  v.  Oox.  10  Bush,  207;  Hollon  v.  liUy, 
100  Ky.  669  [88  S.  W.  878.  18  Ky.  Law  Rep. 
968];  Pepper  v.  Mayes,  81  Ky.  674;  Ely  v. 
Thompson,  3  A.  K.  Marsh.  70;  Gregory  v. 
Brown,  4  Bibb.  28  [7  Am.  Dec.  781];  Tnbb  v. 
Mudd,  6  Ky.  Law  Rep.  220;  Reed  v.  Taylor  [78 
S.  W.  802},  25  Ky.  Law  Ren.  1793 ;  Steph.  ns 
v.  Wilson,  115  Ky.  27  [72  S.  W.  336,  24  Ky. 
Law  Rep.  1832] ;  Scott  v.  West,  1  Bush,  23 ; 
Blincoe  v.  Head,  103  Ky.  106  [44  S.  W.  374, 
19  Ky.  Law  Rep,  1742];  Glazer  v.  Hubbard,  42 
S.  W.  1114  [19  Ky.  Law  Rep.  1025,  39  L.  R.  A. 
210];  McBnrnie  v.  Sullivan.  152  Ky.  686  [153 
S.  W.  945,  44  L.  R.  A.  (N.  S.)  186].'^' 

See,  also,  the  leading  cases  of  Yates  v. 
Lansing,  9  Johiu.  (N.  T.)  395,  6  Am.  Dec.  290, 
and  Clark  v.  Hampton,  163  Ky.  698, 174  S.  W. 
490 ;  Bammage  v.  KendaU,  168  Ky.  26, 181  S. 
W.  631,  L.  R.  A.  1916C,'12»6. 

In  23  Cya  568,  it  is  said  that  the  over- 
whelming weight  of  autbority  is  to  the  effect 
that  where  a  judge  has  full  jurisdiction  of 
the  subject-matter  and  of  the  parties,  wheth- 
er bis  Jurisdiction  be  a  general  or  a  limited 
one,  be  is  not  liable  civilly  where  be  acts  er- 
roneously. Illegally,  maliciously,  or  corruptly. 
Bradley  v.  Fisher.  13  Wall.  .335,  20  L.  Ed.  646. 

There  are  intimations  In  some  of  the  Ken- 
tucky decisions  that  a  Judge  acting  malidons- 
ly  or  corruptly  within  the-  limits  of  his  Juris- 
diction might  not  be  protected.  See  Hager- 
man  v.  Sutherland,  27  S.  W.  982,  16  Ky.  Law 
Rep.  301;  Hollon  v.  Lilly,  100  Ky.  553,  38  S. 
W.  878,  18  Ky.  Law  Rep.  968 ;  WllUs  v.  Linn, 
148  Ky.  841,  148  S.  W.  11.  But  in  Pepper  v. 
Mayes.  81  Ky.  673,  the  court  Indicated  its 
view  that  even  a  justice  of  the  peace  acting 
within  bis  jurisdiction  would  not  be  liable 
in  a  civil  action  for  acting  corruptly.  That 
ruling  is  sustained  by  the  late  case  of  Mc- 
Burnle  v.  SuUivan,  152  Ky.  686,  163  S.  W. 
915,  44  L.  R.  A.  (N.  S.)  186.  And  it  was  ex- 
pressly held  In  Dixon  v.  Cooper,  109  Ky.  29, 
68  S.  W.  437,  22  Ky.  Law  Rep.  539,  that  a 
complaint  against  a  justice  of  the  peace  hav- 
ing jurisdiction  of  the  subject-matter  and  of 
the  person,  alleging  a  malicious  arrest  and 
conviction,  on  the  ground  that  the  offense 
charged  In  the  warrant  was  not  an  offense, 
was  demurrable. 

The  rule  laid  down  in  McBumle  v.  SulU- 
ran,  supra,  was  followed  in  Clark  v.  Hamp' 


ton,  163  Ky.  698, 174  S.  W.  490,  and  Rammage 
V.  Kendall,  168  Ky.  26, 181  S.  W.  631,  L.  R.  A. 
X916C,  1295.  To  the  same  effect,  see,  also. 
Early  v.  Fitapatrick,  161  Ala.  171,  49  South. 
686,  135  Am.  St.  Rep.  123;  Scott  v.  Flshblaie, 
117  N.  a  265,  23  S.  E.  436,  30  L.  R.  A.  696 ; 
Gordon  v.  District  Court,  86  Nev.  1,  131  Pac. 
134,  44  L.  R.  A.  (N.  a)  1078;  Oumow  v.  Kes- 
sler,  110  Midi.  10,  67  N.  W.  982;  and  note  in 
44  L.  R.  A.  (N.  S.)  164. 

[4]  Scbulman,  however,  was  acting  clearly 
within  bis  jurisdiction  (Ky.  St  8  1088),  and, 
under  the  rule  above  announced,  was  not  liable 
for  any  error  that  he  may  have  committed,  al- 
though it  does  not  appear  that  the  judgment 
as  entered  was  erroneous.  Moreover,  if  any 
had  been  committed  by  Schulman,  the  appel- 
lant had  an  ample  remedy  by  appeal  to  the 
quarterly  court. 

[5]  And,  as  Roberts,  the  constable,  acted 
under  a  valid  writ,  the  charge  of  collusion 
and  bad  faith  against  him  cannot  invalidate 
his  authorized  acts  under  the  writ. 

[6]  Finally,  it  is  insisted  that,  since  this 
action  was  brought  for  the  benefit  of  the  com- 
monwealth, section  976  of  the  Kentucky  Stat- 
utes required  that  it  could  have  been  brought 
only  in  the  Franklin  drenit  court  Section 
976,  supra,  provides  that  the  Franklin  dr- 
cuit  court  shall  have  jurisdiction,  on  behalf 
of  the  commonwealth,  of  all  causes,  suits,  and 
motions  against  clerks  of  courts,  collectors  of 
public  money,  and  all  public  debtors  or  de- 
feulters,  or  others  claiming  under  them,  and 
for  this  purpose  its  jurisdiction  shall  be  co- 
extensive with  the  state.  This  section,  how- 
ever, has  no  application  to  this  case,  since  it 
applies  by  its  terms  to  actions  brought 
against  public  debtors  or  defaulters,  or  others 
dnlming  under  them;  it  does  not  Indude 
suits  brought  by  a  clerk  to  recover  fees  from 
one  who  Is  not  a  public  officer. 

The  petition  having  wholly  failed  to  show 
that  Scbulman  acted  without  his  Jurisdiction, 
the  demurrer  was  properly  sustained. 

Judgment  affirmed. 


BREWER  et  al.  v.  WAR  PORK  LAND  CO. 
(Court  of  Appeals  of  Kentucky.  Dec.  7,  1916.) 
Adverse  Possession  <S=3l4  —  Eleioents  — 

Actual  Possession — Necebsitt. 
.  Where  the  remote  successor  in  interest  of 
the  patentee  of  a  400-acre  tract  conveyed  636 
acres  which  had  actually  been  surveyed  and 
marked  with  his  grantee's  initials,  but  had  no 
possession  other  than  that  of  a  bouse  and  clear- 
ing one-half  mile  within  the  400-acre  tract,  and 
the  grantee  and  his  assigns  merely  continued 
such  possession,  claiming  the  entire  636  acres, 
their  possession  could  not  defeat  title  of  gran- 
tees of  the  patentee  of  a  tract  Including  the  236- 
acre  excess,  who  by  their  patent  acquired  con- 
structive possession  of  their  entire  tract,  since 
the  patentee  or  grantee  having  good  title  need 
not  guard  against  subsequent  record  title  as- 
serted by  others,  but  only  against  their  actual 
possession  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {g  77-81;  Dec.  Dig.  <8=»14.] 
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Appeal  from  Circuit  Court,  Jackson  County. 

Suit  by  W.  F.  Brewer  and  others  against 
the  'Wlar  Fork  Land  Company.  Decree  for 
defendant,  and  plalntUTs  appeal.  Reversed, 
with  directions. 

J.  R.  Llewellyn  and  A.  W.  Baker,  both  of 
McKee,  for  appellants.  T.  B.  Moore,  Jr.,  of 
Hazard,  for  appellee. 

CARROLL,  J.  The  appellants  brought  this 
suit  against  the  appellee  to  recover  from  it 
the  possession  of  two  adjoining  tracts  of 
land,  one  containing  60  acres,  for  which  a 
patent  was  Issued  to  Hughes  &  Eugle  in  1861, 
the  other  containing  150  acres,  for  which  a 
patent  was  issued  to  Hughes  &  Engle  in  1860. 
For  answer  to  this  suit  the  appellee  set  up 
that  it  was  the  owner  of  all  of  the  land  em- 
braced In  these  two  patents,  except  a  small 
strip  to  wMCb  It  asserted  no  title.  On  a 
trial  before  a  Jury  in  the  lower  court  there 
was  a  verdict  and  Judgment  for  the  appel- 
lee, and  the  plaintiffs  below  prosecute  tlUs 
appeuL 

There  is  very  little,  if  any,  material  dis- 
pute as  to  the  facts.  It  appears  from  the  rec- 
ord that  all  the  land  covered  by  these  two  pat- 
ents was,  until  lately,  wild,  unimproved,  and 
nninclosed.  Then  was  never  any  dwelling 
house  or  other  improvement  <xa.  any  part  of 
it,  nor  was  any  part  of  it  ever  inclosed  by 
fencing  or  put  in  cultivation.  The  present 
plaintiffs  derive  title  to  the  land  as  heirs 
and  vendees  of  the  patentees,  and  rely  ex- 
clusively upon  their  paper  title  and  the  con- 
structive possession  of  the  land  embraced  in 
these  two  patents  that  this  paper  title  gave 
them. 

The  appellee  asserts  title  to  and  ownership 
of  'the  land  under  the  doctrine  of  adverse 
possession,  claiming  that  it  and  its  vendors 
have  been  in  the  actual  possession  of  this 
200  acres  of  Hughes  &  Engle  land,  claiming 
the  same  against  the  world,  to  a  well-marked 
boundary,  for  more  than  16  years  before  the 
institution  of  tills  action,  although  it  does  not 
pretend  to  have  even  been  in  the  actual  pos- 
session of  any  part  of  these  two  patented 
tracts.  It  places  its  claim  of  adverse  posses- 
sion on  the  following  facts:  M.  M.  Ambrose 
in  1848  obtained  a  patent  to  400  acres  of 
land  adjoining,  but  not  interfering  with,  the 
land  for  which  Hughes  ft  Engle  obtained  the 
patents  in  1860  and  1861.  Ambrose  conveyed 
this  land  to  one  Rice,  and  Rice  conveyed  it 
to  one  Isaacs  In  1878.  In  1891  Isaacs  made 
a  deed  to  one  John  Wilson,  by  which  be  con- 
veyed to  Wilson  a  boundary  of  land  contain- 
ing by  survey  686  acres,  and  this  deed  was 
recorded  in  the  proper  office  in  March,  1892. 
At  the  time  Isaacs  made  this  deed  to  Wilson 
he  did  not,  so  far  as  this  record  shows,  own 
or  have  title  to  any  land  except  the  400-acre 
Ambrose  patent.  But,  notwithstanding  this, 
he  conveyed  to  Wilson  636  acres,  and  this 
deed  to  Wilson  included,  not  only  the  whole 
of  the  Ambrose  400-acre  patent,  but  all  of 


the  land  covered  by  the  two  Hatches  ft  Bbsle 
patents,  except  a  few  acres  on  the  exterior 
lines  of  these  patents. 

It  also  appears  that  when  Isaacs  conveyed 
to  Wilson  the  636-acre  boundary,  the  land  so 
conveyed  was  accurately  surveyed,  and  dur- 
ing this  survey  a  good  many  trees  on  the  lines 
of  the  survey  were  mariced  by  the  letters  **J. 
W.,"  indicating  the  name  of  John  Wilson  tbe 
vendee.  The  deed  from  Isaacs  to  Wilson  also 
contains  an  accurate  description  of  this  636 
acres  by  metes  and  bounds  and  courses  and 
distances.  After  Wilson  obtained  the  deed  to 
this  land,  it  came  from  him  by  regular  mewne 
conveyances  into  the  hand  of  the  War  Fork 
Coal  Company,  but  at  no  time  until  within  a 
short  while,  and  much  less  than  15  years,  be- 
fore this  suit  was  brought  did  the  War  Fork 
Coal  Company,  or  any  of  its  vendors,  ever 
have  in  actual  possession  any  part  of  eltlier 
of  the  Hughes  ft  Engle  patented  lands. 
There  was  never  at  any  time  any  dwelling  or 
outbuildings  on,  or  at  any  time  any  cultiva- 
tion of  or  in<flosare  of  any  part  of  the  land 
covered  by  these  two  patents,  which  remain- 
ed untU  shortly  before  this  suit.  In  the  wild 
unimproved  conditicm  in  which  It  had  al- 
ways been. 

Going  back  now  to  the  Ambrose  400-acre 
patent,  it  appears  that  about  1870  a  house  was 
built  on  this  Ambrose  patent  some  half  a 
mUe  distant  from  the.  lines  of  the  Hughes  & 
Engle  land,  and  at  and  about  the  site  of  this 
house  there  were  fencing,  culUvation,  and 
Improvements  of  various  kinds,  although  none 
of  the  improvements  or  cultivation  encroach- 
ed upon  the  lines  of  the  Hughes  ft  Ensle 
patents.  It  further  appears  that  continuous- 
ly from  1870  tenants  of  the  various  owners 
of  the  Ambrose  patent,  including  the  Wnr 
Sork  Coal  Company,  have  been  in  the  actual 
occupancy  and  possession  of  the  house  and 
the  Improvements  that  were  put  on  the  Am- 
brose patent  about  1870. 

It  further  appears  without  contradiction 
that  continuously  from  December,  1891,  when 
Isaacs  made  the  deed  to  Wilson  for  the  836 
acres,  Wilson  and  all  of  his  vendees,  includ- 
ing the  War  Fork  Coal  C<Hnpany,  have  been 
claiming  all  the  land  covered  by  the  deed  for 
636  acres. 

Under  these  facts  it  is  the  claim  of  tbe 
War  Fork  Coal  Company  that  as  it  and  Its 
vendors  have  been  continuously,  since  1891, 
in  the  actual  possession  of  a  part  of  the  land, 
and  have  continuously  claimed  to  be  the 
owners  of  all  the  land  embraced  within  the 
636-acre  deed,  therefore  it  and  those  under 
whom  it  claims  have  been,  since  1891,  and  for 
more  than  15  years  prior  to  the  institution  of 
this  action,  in  the  adverse  possession  of  the 
whole  of  the  636  acres;  and  it  was  upon 
this  theory  that  it  succeeded  in  defeating  the 
claim  of  the  heirs  of  Hughes  ft  Engle  In  the 
lower  court 

It  seems  to  tis,  however,  that,  following 
the  rule  announced  by  this  court  in  many  caa- 
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CB,  neltber  the  War  Fork  Goal  Oompuiy  nor 
any  of  Its  vendors  has  ever  been,  by  Tlrtne 
of  this  63&-acre  deed.  In  the  actual,  adverse 
possession  of  any  part  of  either  of  these 
Hughes  &  Eagle  patents,  or  bad  such  adverse 
possession  within'  the  meaning  of  the  law  as 
would  defeat  the  title  of  the  Bughea  &  Engle 
heirs.  When  Hughes  &  Engle  obtained  these 
patents  In  1860  and  1881,  they  were  at  onoe 
by  operation  of  law  init  In  the  constructive 
possession  of  all  the  land  covered  by  both  of 
these  patents.  So  that  by  vlrtoe  of  the  pat- 
ents they  not  only  had  the  title  to  but  were 
In  the  constructive  possession  of  the  land, 
and  of  this  title  and  constructive  possession 
they  could  not  be  divested  by  any  adverse 
holding,  unless  the  adverse  claimant  actually 
entered  upon  and  took  actual  possession  of 
some  part  of  the  land  covered  by  these  two 
patents,  and  then  by  virtue  of  this  actual 
entry  and  iweseeslon  claimed  to  own  to  a 
well-marked  boundary  the  land  covered  by 
these  patents.  For  example,  if  in  1881,  after 
Wilson  had  secured  his  deed  from  Isaacs, 
he  had  actually  entered  upon  the  land  cov- 
ered by  these  Hughes  &  Engle  patents,  and 
bad  made  some  Improvements  on  them  by 
buildings,  inclosure,  or  cultlvatlcm,  and  he 
and  his  vendees  or  their  tenants  had  re- 
mained in  continuous  and  actual  possession 
of  the  Hughes  &  Engle  land,  then  this  actual 
entry  and  holding  continuously  for  16  years, 
witli  assertion  of  title  to  a  well-marked 
boundary  that  included,  as  this  63&-acre  deed 
did,  these  lands,  would  have  Invested  them 
with  a  good  possessory  title  to  these  patenta 
But  this  title  by  adverse  possession  they 
could  not  secure  in  any  other  way. 

The  fact  that  the  War  Fork  Goal  Com- 
pany and  its  vendors  had  been  for  more  than 
15  years  continuously  in  the  actual  adverse 
possession  of  the  land  covered  by  the  Am- 
brose patent  did  not  have  the  effect  of  putting 
any  of  them  in  such  possession  of  the  land 
covered  by  the  Hughes  &  B}ngle  patents  as 
would  defeat  the  title  of  those  claiming  un- 
der Hughes  &  Engle.  Nor  did  the  fact  that 
Isaacs  conveyed  to  Wilson  by  deed,  which  was 
put  to  record,  this  Hughes  &  Engle  land,  to 
which  Isaacs  had  not  title,  oust  the  construc- 
tive possession  of  those  claiming  under 
Hughes  &  Engle.  The  fact  that  when  Isaacs 
made  this  deed  to  Wilson  for  the  636  acres 
he  had  the  boundary  surveyed  and  marked 
various  trees  on  the  lines  of  the  survey  with 
the  letters  "J.  W."  or  other  marks,  or  the 
fact  that  Wfison  had  his  deed  put  to  record, 
did  not  liave  the  efTect  of  putting  Wilson  and 
his  vendees  in  the  adverse  possession  of  these 
Hughes  &  Engle  lands,  or  satisfy  the  require- 
ments of  the  law  as  to  obtaining  land  by  ad- 
verse possession. 

A  j)erson  who  has  under  a  good  title  con- 
structive possession  of  a  boundary  of  land  Is 
not  required  to  take  notice  of  subsequent 
deeds  or  patents  that  may  be  acquired  by 
strangers  to  his  title,  or  to  look  to  the  records 


for  the  purpose  of  ascertalaing  if  any  person 
has  subsequently  secured  a  deed  or  a  patent 
covering  the  land  embraced  by  his  senior  pat- 
ent. He  need  only  look  to  the  land  itself. 
So  long  as  the  land  itself  is  free  from  actual 
Intrusion,  his  title  and  constructive  posses- 
sion will  remain  undisturbed  and  unafFected. 
These  principles  have  been  announced  by  this 
court  In  a  long  line  of  decisions,  beginning 
with  Trimble  v.  Smith,  4  Bibb,  257,  decided 
In  181S,  and  ending  with  Cumberland  Coal 
Co.  V.  Oroley.  172  Ky.  222,  decided  In  1916, 
as  may  be  seen  by  an  examination  of  Fox  v. 
Hlnton,  4  Bibb^  569 ;  Smith  v.  Mitchel,  1  A. 
K.  Marsh.  207;  Trotter  v.  Cassady,  3  A.  K. 
Marsh.  366,  13  Am.  Dea  183;  Bodley  v.  Lo- 
gan, 2  J.  J.  Marsh.  254;  Shrleve  v.  Summers, 
1  Dana,  288;  McCoy  v.  De  Long,  68  S.  W.  704, 
22  Ky.  Law  Rep.  719;  Jones  v.  Patterson, 
66  S.  W.  377,  23  Ky.  Law  Rep.  1838 ;  Hall  v. 
Blanton,  77  S.  W.  1110,  26  Ky.  Law  Rep. 
1400;  Woodward  v.  Johnson,  122  Ky.  160,  90 
S.  W.  1076,  28  BCy.  Law  Rep.  1091  f  Ramsey 
y.  Thomas,  140  Ky.  356,  131  S.  W.  11;  Whit- 
ley County  Land  Co.  v.  Powers'  Heirs,  146 
Ky.  801,  144  8.  W.  2;  Curtlss  v.  Warden,  144 
Ky.  383,  138  3.  W.  245;  Frazier  v.  Isoii,  161 
B:y.  379,  170  S.  W.  977;  LoulsvUle  Property 
Co.  V.  Lawson.  166  Ky.  288,  160  S.  W.  1034; 
Burt  &  Brabb  Lumber  Co.  v.  Sackett,  147  Ky. 
232,  144  S.  W.  84;  Denney  v.  Abbott,  163  Ky. 
499,  173  S.  W.  1159 ;  Martin  v.  HaU,  162  Ky. 
677, 153  S.  W.  997 ;  and  Bowling  v.  Breathitt 
Coal,  Iron  k  Lumber  Co.,  134  lEy.  248,  120  S. 
W.  817. 

For  the  purpose  of  illustrating  that  the 
rule  laid  down  In  these  many  cases  applies 
with  controlling  anthority  to  the  facts  of  the 
case  before  us,  we  wUl  take  as  examples  ex- 
tracts from  the  cases  of  Trimble  v.  Smith  and 
Bowling  V.  Breathitt  Coal,  Iron  &  Lumber 
Co.,  premised  with  the  statement  that  the 
rule  is  exactly  the  same  whether  it  be  ap- 
plied to  deeds  or  patents.  It  requires  exact- 
ly the  same  requisites  to  obtain  adverse  pos- 
session of  land  covered  by  a  senior  patent  un- 
der a  Junior  patent  as  under  a  Junior  deed. 
If  the  facts  are  sufiScient  to  show  adverse 
holding  under  a  Junior  deed,  they  will  be 
sufSdent  to  show  adverse  holding  under  a 
Junior  patent 

In  Trimble  v.  Smith  it  appears  from  the 
opinion  that  the  plalntlft,  Trimble,  derived 
title  to  the  land  in  controversy  by  a  patent 
dated  December  2, 1786,  and  that  the  defend- 
ant. Smith,  claimed  title  to  a  part  of  the 
senior  patent  under  a  patent  of  later  date; 
that  the  defendant.  Smith,  settled  upon  and 
occupied  the  land  to  which  he  secured  a  pat- 
ent, but  his  settlement  and  occupancy  were 
not  within  the  interference,  or,  in  other 
words,  were  not  on  the  land  covered  by  the 
senior  patent ;  and  the  court  said : 

"The  question  presented  by  the  agreed  case  is 
whether  the  entry  or  settlement  by  the  defend- 
ants upon  that  part  of  the  land  covered  by  their 
patent  which  is  not  within  the  interference  be- 
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tw««n  Hifi  two  patents  skedld  be  construed  to 
give  them  the  possession  of  tbe  land  indoded 
within  the  intenerence.  For  if  it  ought  not  to 
be  so  construed,  then  they  were  not  in  posses- 
sion of  the  land  In  cBsputa  for  20  years  prior 
to  the  commencement  ei  the  action,  and  cons*- 
qaently  tbe  plaintiff's  right  of  entry  was  not 
tolled.  Where  there  is  no  adverse  possession 
there  can  be  no  doubt  that  a  man  by  an  entry 
into  part  of  a  tract  may  aoqnire  the  possession 
of  the  whole,  provided  he  may  lawfully  enter 
upon  the  whole;  but  to  construe  an  entry  into 
part  to  which  he  has  right,  to  give  him  posses- 
sion of  another  part  to  which  he  has  no  right, 
would  be  making  an  act  whidi.  wm  right,  in  it- 
self tortious  by  construction.  This  would  be 
wholly  unwarranted  by  any  precedent,  and  in 
direct  violation  of  the  principle  of  law  which 
requires,  where  an  act  is  done  vriiich  is  sus- 
ceptible of  a  twofold  construction,  one  of  which 
is  consistent  with  law  and  the  other  not,  that 
the  former  should  prevail.  •  •  •  Now  as  the 
«ntry  of  the  defendants  in  this  case  upon  the 
part  of  their  tract  not  within  the  interference, 
if  construed  to  give  them  possession  of  the  land 
within  the  interference,  would  have  the  effect  of 
divesting  tbe  plaintiff  of  his  right,  it  is  clear 
that  sndk  a  construction  is  contrary  to  the  law 
as  laid  down  by  Coke.  Indeed  if  such  a  con- 
struction should  prevail,  a  party  having  right 
might  be  divested  of  his  right  without  -any 
wroQg  bein^  in  fact  done  to  mm.  or  any  possi- 
bility of  knowing  that  any  was  intended  to  be 
done." 

In  tbe  Bowling  Case  it  appears  from  the 
opinion  that  In  1872  a  patent  was  issued  to 
one  Reed  for  a  large  body  of  land,  and  that 
tbe  Breathitt  Company  by  erubseQuent  con- 
veyance became  the  owner  of  tbe  land  em- 
braced in  this  patent.  In  1887  one  Hlz  ob- 
tained a  patent  for  100  acres  of  land,  which 
be  afterwards  conveyed  to  Bowling.  Tbe 
Breathitt  Company  brought  suit  against 
Bowling  to  restrain  him  from  trespassing 
apon  Its  land,  and  Bowling  answered  by  set- 
ting up  bis  title  to  tbe  100  acres,  which  be 
also  claimed  by  adverse  possession.  Tbe  evi- 
dence showed  that  tbe  100-acre  patent  se- 
cnred  by  Hix  In  1887  was  within  tbe  line  of 
tbe  Reed  patent  issued  in  1872,  but  Bowl- 
ing, notwithstanding  this,  asserted  that  be 
was  entitled  to  bold  the  100  acres  by  virtue 
of  having  bad  It  In  possession  for  more  than 
15  years.  This  Claim  of  adverse  possession 
and  ownership  of  the  100  acres  was  baaed 
on  tbe  fact  tb^t  be  owned  and  bad  lived 
for  many  years  on  a  tract  o<  land  adjoining 
tbe  100  acres  without  having  any  actual 
possession  of  tbe  100  acres,  although  he  as- 
serted title  to  it  after  it  was  deeded  to  him 
by  Hlx.  The  court,  holding  that  under  these 
circumstauces  Bowling  did  not  have  adverse 
possession  of  tbe  100-acve  tract,  said: 

"So  the  question  comes  to  this:  Can  a  man 
who  is  living  on  a  tract  to  which  he  has  title, 
and  which  is  outside  of  tbe  plaintUTs  claim,  ob- 
tain adverse  possession  of  land  within  the  plain- 
tifTs  elder  patent  simply  by  taking  a  deed  to 
it  and  continuing  to  live  outside  of  tbe  lap?" 

After  quoting  from  Trimble  t.  Smith  and 
many  other  cases,  the  court  further  said : 

"If,  in  a  case  like  this,  a  man  could,  while 
living  on  land  which  he  admittedly  owned,  gain 
title  within  an  elder  patent  which  adjoined  him, 
by  simply  marking  off  a  boundary  and  taking 
a  deed  from  some  one  to  it,  when  there  waa 
nothing  oB  the.  land  to  pot  the  owner  ob  notiea 


of  his  adverse  olaim  to  it,  there  would  be  n« 
security  for  land  titles,  and  the  wttire  doctrine 
that  the  settlement  of  the  junior  patentee,  when 
without  the  lap,  .will  give  lum  no  possession 
within  the  senior  patent  would  have  to  be  aban- 
doned. 3%e  plafirtiff,  having  tlie  title  to  tbe 
land,  was  in  the  constructive  possession  of  it. 
The  defendant  could  not  defeat  this  construc- 
tive possession  by  merely  living  on  an  adjoin- 
ing tract  of  land  not  induded  in  the  plaintiff's 
patent  and  «laimiiig.]and  within  that  patent." 

It  Is,  however,  presaied  upon  our  attention 
that  this  court  In  tbe  cases  of  EiVerldge  r. 
Martin,  164  Ky.  «7,  175  S.  W.  1004,  and 
Mlnlard  v.  Napier,  167  Ky.  208,  180  S.  W. 
368,  departed  from  tbe  principle  laid  down 
in  tbe  cases  we  have  cited  and  announced 
tbe  rule  that  under  a  state  of  fticts  such  as 
appear  in  tbe  case  we  have,  tbe  War  Fork 
Coal  Company  and  Its  vendors  since  1881 
have  been  In  the  actual,  adverse  possession 
of  tbe  land  covered  by  tbe  Hut^es  &  Bngle 
patents.  But  we  do  not  so  construe  tbe  opin- 
ion in  those  cases.  We  are  very  sure  tbat 
tbe  court  did  not.  In  either  of  them,  set 
down  a  different  rule  from  tbat  announced 
in  tbe  cases  we  have  dted. 

It  further  appears  that  In  1888  Isaacs  con- 
veyed to  John  Wilson  818  acres  of  land,  de- 
scribing it  by  metes  and  bounds,  and  that 
this  818  acres,  which  has  come  into  tbe  pos- 
session of  the  War  Fork  Coal  Company  by 
mesne  conveyances,  Is  located  on  the  oppo- 
site side  of  the  Bnghea  &  Engle  land  from 
where  tbe  400-acre  Ambrose  patent  Is  locat- 
ed, and  covers  some  parts  of  tbe  Hnghes  Jb 
Ehigle  land  that  la  not  embraced  In  tbe  636- 
acre  deed.  In  other  words,  It  might  be  said 
tbat  the  land  covered  by  tbe  Hughes  &  Shi- 
gle  patents  lies  between  tbe  4004cre  Am- 
brose tract  and  tbe  813-acre  tract,  but  when 
Isaacs  made  tbe  deed  to  Wilson  for  the  630 
acres,  this  tract  of  land,  as  described  in  the 
deed.  Joined  tbe  S18  acres  of  land.  So  that 
under  these  two  deeds  Wilson  had  such  ti- 
tle as  be  acquired  by  tiiem  to  949  acves  in 
one  contiguous  body,  and  it  atH>ear8  tbat  the 
Jury,  under  instructions  of  the  court,  found 
that  the  coal  company,  by  virtue  of  this 
313-acre  deed,  bad  been  In  tbe  adverse  pos- 
session for  more  than  15  years  of  snCh  parts 
of  the  Hugbes  &  Engle  land  as  wore  not  in- 
cluded In  tbe  636-acre  deed.  Tbe  trial  court 
being  of  tbe  opinion  tbat  when  these  two 
deeds  were  made  wbicfa  conveyed  to  Wilson 
two  contiguous  tracts  of  land,  tbe  actual 
possession  of  the  4004icre  Ambrose  tract  by 
Wilson  and  his  vendee  carried, with  it  the 
actual  possession  of  all  the  land  onbraced 
within  the  boundary  of  tbe  two  deeds.  Just 
bow,  or  when,  or  from  whom,  Isaacs  got 
title  to  this  81$-aere  tract  does  not  appear 
in  the  record.  He  probably  discovered  tbat 
it,  like  tbe  Hughes  &  Engle  land,  was  not 
In  tbe  actual  possession  of  any  person,  and 
concluded  for  this  reason  that  be  could  con- 
vey it,  as  be  did  all  tbat  part  of  tbe  land 
embraced  in  tbe  63e-acre  deed  outside  of  the 
Ambrose  400  acres.    But,  as  iritat  we  hare 
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said  In  AsciuBiiig  tbe  636-B«re  tnct  apidtea 
to  tba  8U4cre  tract.  It  la  not  nseessary  tw 
repeat  It,  except  to  aar  tbat  tbore  la  no  evi- 
dence that  any  person  has  ever  keen  la  tbe 
actual  poasesaion  ot  any  part  of  tbe  318-acre 
tract,  and  the  War  Fork  Ckial  Company  can- 
not take  any  part  of  tbe  Hu^xes  A  Bngle 
patents  under  this  deed  or  nnder  the  630- 
acre  deed  on  the  Saets  appearing  In  this  ree- 
vciL 

It  la  sngsested  that  one  ot  the  deeda  in 
the  <dMiln  of  title  of  the  Hnghea  &  Single 
heirs  Is  inauffldent  to  sapport  title  on  ac- 
ooont  of  ita  inadequacy  in  the  description 
of  the  land,  but  we  do  not  so  think. 

Nor  Is  there  any  merit  In  the  suggestion 
that  the  motion  and  grounds  for  a  new  trial 
are  not  broad-  enough  to  embrace  the  errors 
relied  on  by  app^aat& 

Upon  the  facts  appearing  In  this  record, 
the  lower  court  should  have  directed  the  Jury 
to  return  a  verdict  for  the  appellants,  plain- 
tiffs below,  and  if  there  is  another  trial  of 
tbe  case  and  the  evidence  Is  substantially 
the  same  aa  on  this  trial,  such  direction 
should  be  given. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  proceed  In  conformity  with  this 
opinion. 


STULL'S   ADWX    v.   KBNTDOKT   TRAC- 
TION &  TBRMINAI/  OO. 

(Court  of  Appeals  of  Kentucky.    Dec.  8,  1916.) 

1.  Negligence  «=»121(D— Pbzsumption. 

Negligence  is  never  presumed,  but  to  sustain 
recover;  against  anothiBr  because  of  negligence, 
wtber  acts  of  negligence  or  facts  ttom  which 
negligence  can  be  inferred  must  be  proved. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  217,  220,  224,  227;   Dec.  DigT  «=» 

2.  NBOUOKRCX  «S3>2  —  PbBBOHAI,  C0NDT70T  — 
DUTT  TO  EXXXCISE  CASK. 

Negligence  is  the  failure  to  perform  a  du^ 
which  one  owes  to  another,  and  where  there  Is 
no  duty  there  is  no  negligence. 

[Bd.  Note.— For  other  cases,  see  NegUgenoe, 
Cent.  Dig.  H  8.  4;   Dee.  Dig.  «a>2. 

For  other  definitions,  see  Words  and  Phrassa, 
Vital  and  Second  Series,  Negligence,] 

3.  BAiutoADS  «»312(7),  316(2)— AcoiDXNT  at 
Cbossin  o  —  oxm  or  Railboad  —  Pbivaib 
Cbossirq. 

The  duties  of  a  railroad  tmviafi  when  ap- 
proaching a  private  crossing  are  diffcrenti  from 
those  when  approaching  a  public  crossing,  and 
in  the  former  case  they  owe  no  duty  to  keep  a 
lookout  and  moderate  u^r  speed  unless  the  use 
ot  the  crossing  i^  tbe  pubUe  is  diown  to  be  such 
that  the  employes  ought  to  anticipate  tbe  pres- 
ence of  persons  at  that  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  fi  994,  1007;  Dec  Dig.  *»312(7), 
316(2).] 

4.  BAILBOADS   ^=3812(4)  —  iNJinOBB   TO   Pbk- 

BONS  Nbab  Tback  —  Duty  of  Railboad  — 
liOOKOTJT  roB  Pebsoit  on  Highway. 
Railroad  employes  owe  no  duty  to  keep  a 

lookout  for  persons  travaling  upon  nearby  h^h- 

ways. 
[EM.   Note.— For  other  cases,   see  Railroads, 

Cent  Dig.  I  991;    Dec.  Dig.  <3=»312(4).] 


5.  Railboads  ^s>820  —  Agcidert  at  Cboss- 
iHG  —  DuxT  OF  Railboad  —  Pbivate  Cboss- 
nro. 

Where  the  use  of  a  private  crossing  is  not 
shewn  to  be  sueh  as  to  impose  the  duty  of  look- 
out upon  the  motorman  of  an  interurban  oar 
approaching  it,  the  railroad  is  not  liable  for  in- 
juries to  a  traveler  at  that  crossing  unless  after 
its  employ^  saw  his  peril  ther  failed  to  use  all 
means  in  their  power  to  avoid  the  accident 

Pid.  Note.— For  othec  cases,  see  Railroads, 
Cent  Dig.  {{  1014-1016,  1019;   Dec.  Dig.  «=» 

6.  Railboads  9=>320— Acoideitt  at  Cbossing 
— Nboliobncb  or  Motobman. 

Where  deceased  had  been  driving  along  a 
highway  parallel  to  an  interurban  railroad  track 
ia  full  view  of  the  car,  and  then  turned  to 
cross  tbe  track  at  a  private  crossing  at  which 
the  company  owed  no  outy  of  lookout,  the  motor- 
man  had  no  reason  to  anticipate  the  danger,  and 
was  not  negligent  if  it  was  too  late  after  de- 
ceased started  to  cross  the  track  to  stop  the 
car  in  time  to  avoid  striking  deceased. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ||  1014-1016,  1019;  Dec.  Dig.  «=» 
320.] 

7.  Raitboads  «aB327(13),  883(1)  — .  Accident 

AT  CBOBSINQ-— CONTBIBUTOBT  NBGLIOENCE. 

One  who  was  traveling  in  an  open-topped 
buggy  along  a  highway  parallel  to  an  interurban 
trade  along  which  a  car  was  approaching  from 
his  rear  was  contributorily  negligent  in  turning 
upon  the  track  when  the  car  was  so  close  it 
could  not  be  stopped  before  striking  bim,  wheth- 
er he  did  so  without  knowing  of  the  presence  of 
the  car  and  without  looking  for  it  or  after  see- 
is«  it  and  thinking  he  could  cross  in  front  of  it 
[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1056,  1080,  1083 ;  Dec.  Dig.  <S=» 
327(18),  383(1).] 

Appeal  from  Circuit  Court,  Woodford 
County. 

Action  by  H.  C.  StnU's  administratrix 
against  the  Kentucky  Traction  &  Terminal 
Company.  Judgment  for  tbe  defendant  on 
a  directed  iverdlct,  and  plointiS  appeals. 
Affirmed. 

Robt  B.  Franklin,  of  Lexington,  and  Robt. 
C.  Talbott,  of  Frankfort,  for  appellant  Wal- 
lace A  Harries,  of  Versailles,  and  Wallace 
Muir  and  B.  C.  StoU,  both  of  Leixington,  for 
appellee. 

HURT,  J.  Tbe  appellee  is  a  corporation, 
which  owns  and.  operates,  a  traction  railroad 
line,  upon  which  Interurban  cars  are  used, 
from  Versailles  to  Lexington.  Through  the 
streets  and  dtgr  of  Versailles  the  railroad 
line  is  upon  the  public  street,  but  after  leav- 
ing the  dty  the  railroad  la  constructed,  at 
least,  for  some  distance,  parallel  with  the 
Versailles  and  Lexington  turnpike,  but  not 
upon  the  turnpike  road;  in  fact,  950  feet 
In  the  direction  of  Lexington  from  a  point 
opposite  the  residence  of  one  Brown  the  car 
line  leaves  the  center  of  tbe  turnpike,  and 
thereafter  is  constructed  in  proximity  to  the 
turnpike,  but  at  what  distance  from  it  does 
not  appear,  except  where  it  passes  over  the 
crossing  from  the  turnpike  Into  the  residence, 
which  was  occupied  by  the  deceased,  H.  G 
StuU,  the  railroad  track  is  19  feet  from  thr 
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center  of  the  pike.  From  Brown's  resldenoe 
tbe  road  passes  down  a  dedlne,  which 
amonnts  to  31  feet  In  950  feet,  bat  at  the  end 
of  tbe  950  feet,  where  the  road  passes  from 
ofF  of  the  pike,  there  Is  a  slight  upgrade  of 
4  or  5  feet  in  900  feet  to  the  crossing  from 
tbe  pike  In  to  the  Stall  residence.  The  de- 
ceased, H.  O.  Stall,  who,  as  above  stated, 
resided  near  the  railroad,  had  a  private 
crossing  over  the  railroad  track  to  the  tom- 
plke.  On  the  13th  day  of  May,  1915,  the  de- 
ceased was  driving  from  VerssUIIes  to  his 
home,  along  the  pike,  and  as  he  passed  over 
the  crossing  from  the  pike  to  his  residence 
he  was  struck  by  an  interurban  car  and  kill- 
ed. To  recover  damages  on  account  of  his 
death,  the  appellant,  who  is  the  personal 
representative  of  decedent,  instituted  tUs 
suit  in  the  Woodford  circuit  court  against 
the  appellee.  Upon  a  trial,  after  the  evi- 
dence which  was  offered  by  appellant  had 
been  heard,  the  court  sustained  a  motion  to 
require  the  Jury  to  return  a  verdict  for  the 
appellee.  The  appellant's  motion  and  grounds 
for  a  new  trial  having  been  overruled,  she 
has  appealed  to  this  court,  and  the  question 
for  determination  is  whether  the  trial  court 
properly  directed  a  verdict  for  the  appellee. 
It  is  Insisted  by  the  appellant  that  the 
railroad  company  owed  the  decedent  a  look- 
out duty,  at  the  time  and  place,  when  and 
where,  he  was  killed,  and  It  is  conceded  that 
if  a  lookout  duty  was  not  owed  to  the  de- 
cedent by  the  ones  wbo  were  operating  the 
Interurban  car,  that  the  appellant  has  no 
cause  of  action,  and  the  motion  for  a  directed 
verdict  was  properly  sustained ;  but  that  if 
the  ones  operating  the  car  owed  a  lookout 
duty  to  the  decedent,  then  the  evidence  of 
their  negligence  was  sufficient  to  have  re- 
quired a  submission  of  the  case  to  the  Jury. 
The  crossing,  at  which  decedMit  lost  his 
life,  seems  to  have  been  merely  a  private 
crossing,  and  used  only  by  him  and  his  fam- 
ily. It  is  not  shown  that  the  railroad  com- 
pany was  in  the  habit  or  had  made  It  the  cus- 
tom of  giving  any  signals  of  the  approach 
of  its  cars  to  this  crossing,  upon  which  the 
decedent  could  have  relied.  Neither  is  tt 
shown  that  there  was  any  public  crossing  at 
which  the  railroad  company  was  required 
by  law  to  give  signals  of  the  approach  of 
its  cars,  or  at  which  it  customarily  gave 
signals,  which  was  In  such  proximity  to  ttie 
private  crossing  of  the  decedent  that  he 
could  have  relied  upon  any  signals  at  the 
public  crossing.  There  Is  no  evidence  whldi 
tends  to  show  that  the  private  crossing  of 
decedent  was  created  by  any  contract  with 
the  railroad  company,  or  that  It  was  used  in 
reliance  upon  any  contract  to  that  effect. 
It  does  not  appear  that  the  railroad  company 
ever  recognized  the  crossing  in  any  way, 
except  a  witness  states  that  once  he  saw 
the  employes  of  tlie  company  putting  cinders 
at  the  place  of  the  crossing,  which  evidence 
in  the  absence  of  proof  that  the  dndera  were 


being  put  any  where  except  upon  the  tiwdc 
of  tbe  railroad,  fails  to  show  any  recogni- 
tion of  a  creasing  at  that  point.  It  does  dmic 
appear  that,  at  that  place,  the  trade  of  tlM 
railroad  is  within  the  rl^t  of  way  of  tbe 
turnpike,  and  no  facts  appear  whldi  show- 
that  decedent  had  a  right  of  egress  and  In- 
gress over  the  right  of  way  of  the  railroad. 
It  must  then  be  aasamed  that  in  the  use  of 
tbe  crossing  the  decedent  was  no  more  Uuui 
a  mere  licensee,  if  as  much  as  that.  At  tbe 
time  of  his  death  the  decedent,  who  was  an 
active  man,  00  years  of  age,  with  unimpair- 
ed faculty  of  hearing,  was  riding  in  a  bngKy, 
whidi  did  not  have  a  top,  and  was  proceed- 
ing from  Versailles  to  bis  home.  He  left 
Versailles  for  his  home  over  the  tampike. 
Just  before  the  InterurtMin  car  left  the  sta- 
tion at  Versailles,  to  proceed  to  Lexington. 
A  witness,  whose  testimony  Is  uncontradict^ 
ed,  and  'Who,  at  the  time  of  the  accident,  waa 
sitting  in  tbe  front  part  of  the  car,  testified 
that  he  bad  seen  and  had  a  conversation 
with  decedent  In  Versailles  shortly  befbre  tbe 
car  left  that  station,  and  when  the  car  bad 
gotten  opposite  to  Brown's  residence,  he  sa'w 
decedent's  buggy  upon  the  pike,  about  250 
feet  from  bis  private  crossing,  with  the  horse 
going  in  a  trot,  along  the  center  of  the  pike, 
and  in  the  direction  of  Lexington.  The  wit- 
ness testified  that  he  saw  and  observed  tbe 
decedent  all  the  time,  from  that  time  until 
he  was  killed;  that  decedent  never  looked 
back  toward  the  car,  and  when  proceeding 
to  cross  the  railroad  track  did  not  look  In 
the  direction  of  the  car;  that  when  the  car 
arrived  within  240  to  260  feet  of  the  crosslns. 
that  it  was  proceeding  at  a  rate  of  35  to  -40 
miles  per  hour.  Just  about  that  time  tbe 
decedent  turned  the  horse  from  the  pike, 
where  he  was  traveling,  and  started  across 
the  railroad  track,  with  tbe  horse  in  a  walk. 
The  horse  had  gotten  across  tbe  track  wben 
the  car  struck  the  buggy,  resulting  In  de- 
oedenf  B  death.  The  speed  of  the  car  was  not 
checked  from  the  time  the  witness  says  tbat 
he  saw  the  decedent  start  across-  tbe  trade 
until  Just  before  or  just  as  it  collided  wltb 
tbe  buggy,  when  a  whistle  was  blown,  tbe 
emergency  brakes  were  applied,  and  it  was 
stopped  at  a.  point  about  215  to  220  feet  from 
the  point  of  the  collision.  Thero  was  a 
slight  ascending  grade  from  the  point  of  tbe 
colUMon  to  where  the  car  was  stopped,  which 
amounted  to  lees  than  one  foot  In  100  feet. 
It  was  further  proven  that  the  motorman, 
who  was  operating  the  car,  was  standing  at 
his  place  of  duty  and  looking  straic^t  ont 
before  him  and  along  the  track  in  front  of 
the  car,  at  all  times,  from  the  time  the  car 
left  the  station  at  Versailles  until  the  col- 
lision with  the  buggy  occurred.  Then  was 
nothing  to  obstruct  tbe  view  of  tbe  motoi^ 
man  or  to  prevent  him  from  seeing  the  de- 
cedent, when  he  turned  from  the  pike  to 
cross  the  track,  if  the  motorman  had  been 
watching  the  pike,  instead  of  the  trade  be- 
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toie  blm;  nettli«r  was  there  anytblng  to 
prevent  the  decedent  from  seeing  the  ap- 
proach of  the  car  when  he  tnmed  to  go 
over  the  crossing,  except  bis  falkire  to  look 
In  that  direction.  If  he  saw  the  approach 
of  the  car,  be  evidently  believed  that  be 
conld  pass  over  the  track  before  the  approach 
of  the  car  to  It 

[1]  It  Is  a  well-settled  nile  of  the  law  of 
negligence  that  it  la  never  presumed.  To  sus- 
tain a  recovery  against  another  because  of 
negligence,  the  ne^igence  most  be  proven. 
Either  acta  of  negligence,  which  were  the 
proximate  cause  of  the  injury,  must  b^ 
proven,  or  such  facts  must  be  proven 
from  which  negUgenoe  can  be  inferred, 
unghes  v.  Ciudnnatl,  etc,  R.  S.  C!o.,  91 
Ky.  526,  16  S.  W.  278,  18  Ky.  Law  Bep.  72; 
Wlntuska's  Adm'r  v.  U  &  N.  R.  R.  Co.,  20 
S.  W.  819,  14  Ky.  Law  Rep.  BT9;  L.  4  N.  R. 
R.  Co.  V.  Vlttltoe's  Adm'r,  41  S.  W.  289.  19 
Ky,  Law  Hep.  612;  Morris'  Adm'r  v.  L.  &  N. 
R.  E.  Co.,  61  S.  W.  41,  22  Ky.  Law  Rep.  1B93 ; 
Gonley  v.  Ennis'  Adm'r,  170  Ky.  126,  186 
S.  W.  601. 

[2]  Negligence  is  the  failure  to  perform  a 
duty  which  one  owes  to  another,  and  where 
one  does  not  owe  to  another  the  duty  of 
performing  an  act,  then  there  is  no  negligence 
as  to  such  person  in  failing  to  perform  such 
act  C.  &  O.  Ry.  Oa  v.  Nlpp's  Adm'r,  126 
Ky.  49, 100  S.  W.  246,  30  Ky.  Law  Rep.  1181 ; 
Schnlte  v.  U  &  N.  R.  B.  Co.,  128  Ky.  627, 
108  S.  W.  941.  88  Ky.  Law  Rep.  81;  C,  N. 
O.  A  T.  P.  Ry,  Co.  V.  Harrod's  Adm'r,  132 
Ky.  445,  115  S.  W.  699;  Watson's  Adm'r  v. 
C.  &  O.  By.  Co.,  170  Ky,  254,  186  8.  W.  862. 
Hence,  before  appellee  could  be  held  culpable, 
as  for  having  caused  the  death  of  decedent 
by  a  negligent  act,  or  by  a  negligent  failure 
to  perform  an  act,  It  must  appear  that  the 
appellee  ftilled  to  perform  some  duty  which 
It  owed  to  decedent,  and  the  failure  was  the 
proximate  cause  of  his  death. 

[I]  Under  the  settled  law  of  fliis  Juriadic- 
ticMi,  the  duties  required  of  persons  who  oper- 
ate railroad  trains,  when  approaching  and 
passing  over  public  crossings,  are  very  dif- 
ferent from  those  which  are  required  of  them 
at  private  crossings.  The  reasons  fOr  these 
differences  arise  from  the  purpose  of  the  law 
to  permit  the  operation  of  the  railroad  trains 
with  such  expedition  as  will  meet  the  Just 
requirements  of  commerce  and  travel,  and  at 
the  same  time  to  reduce  the  danger  of  inju- 
ries to  (he  i)eople  to  a  minimum.  To  require  a 
lookout  duty  of  railroads  at  every  private 
dossing,  which  may  be  established  by  any 
person  for  his  own  use,  and  where,  in  the 
large  number  of  instances,  there  Is  no  per- 
son at  all  on  or  about  the  crossing  when  the 
train  approaches,  and  to  require  the  trains 
to  give  warning  of  their  approach  and  to 
moderate  their  speed  at  such  places  would 
greatly  Under  both  commerce  and  public 
travel,  without  any  beneficial  result  Hence 
the  lookout  diity  is  only  required  ^t  places 


at  which  the  presence  of  persons  may  be  rea- 
sonably expected  upon  or  near  the  tracks  of 
the  railroad,  and  therefore  to  be  anticipated. 
A  railroad  may  lawfully  operate  its  trains 
at  such  speed  as  is  consistent  with  the  safe- 
ty of  its  passengers  over  private  crossings  in 
the  country,  and  It  Is  not  required  to  give 
any  warning  of  the  approach  of  its  trains  to 
such  crossings,  unless  it  lias  been  customary 
for  the  railroads  to  give  signals  of  the  ap- 
proach of  its  trains  to  such  crossings,  or  the 
crossing  Is  one  where  the  presence  of  persons 
on  the  track  Is  to  be  expected,  and  therefore 
to  be  anticipated,  and  the  latter  fact  can  be 
shown  by  proof  of  the  extent  to  which  the 
public  makes  use  of  the  crossing.  It  must 
be  shown,  before  a  lookout  duty  is  required 
at  a  private  crossing  in  the  country,  that 
the  public  generally  uses  the  crossing,  and 
that  the  railroad  has  acquiesced  In  the  use. 
and  in  such  state  of  case  the  presence  of 
persons  upon  the  crossing  is  to  be  anticipated 
by  those  operating  the  trains.  L.  &  N.  R. 
R.  Co.  V.  Engleman,  136  Ky.  616, 122  S.  W.  883, 
21  Ann.  Cas.  566;  Johnson's  Adm'r  v.  L.  & 
N.  R.  R.  Co.,  91  Ky.  651,  25  8.  W.  764; 
Louisville,  etc.,  R.  R.  Co.  v.  Survant,  96  Ky. 
197,  27  8.  W.  999,  16  Ky.  Law  Rep.  645; 
Davis  V.  0.,  &  O.  Ry.  Co.,  116  Ky.  144,  75  8. 
W.  275,  25  Ky.  Law  Rep.  342;  Hoback  v. 
LoulavUle,  etc.,  R.  R.  Co.,  99  8.  W.  241,  80 
Ky.  Lew  Rep.  476;  L.  ft  N.  R.  R.  Co.  v. 
Bodlne,  109  Ky.  509,  59  a  W.  740,  23  Ky.  Law 
Rep.  147,  56  L.  B.  A.  606 ;  Early's  Adm'r  v. 
Louisville,  etc.,  Ry.  Co.,  116  Ky.  18,  72  8.  W. 
348, 24  Ky.  Law  Rep.  1807 ;  Hucker's  Adm'r  v. 
K.  C.  iw  R.  Co.,  7  Ky.  Law  Bep.  761 ;  C.  &  O. 
Ry.  Co.  V.  Hunter,  170  Ky.  4,  186  a  W.  140 ; 
Splegle  V.  C,  N.  O.  &  T.  P.  Ry.  Co.,  170  Ky.  286, 
186  8.  W.  1138.  In  the  last-named  case,  supra. 
It  was  expressly  held  that  the  railroad  did 
not  owe  the  duty  of  maintaining  a  lookout 
for  persons  who  might  be  upon  the  tracks 
of  the  railroad  at  a  private  crossing  in  the 
country. 

[4]  In  no  state  of  case  are  the  ones  operat- 
ing a  railroad  train  required  to  keep  a  look- 
out for  persons,  except  those  persons  who 
may  be  upon  the  tracks  or  dangerously  near 
to  them.  The  lookout  cannot  be  extended  to 
I>erson8  who  may  be  travelers  upon  nearby 
highways.  In  the  instant  case,  there  is  not 
any  pretense  that  the  crossing  at  which  de- 
cedent lost  his  life  is  anything  other  than  a 
mere  private  crossing,  which  was  made 
use  of  by  the  decedent  and  his  family  only. 
The  proof  does  not  show  that  it  was  used 
in  excess  of  once  each  day.  At  such  a  cross- 
ing, it  has  been  uniformly  held  by  this  court 
that  the  duty  of  a  lookout  is  not  imposed  up- 
on the  railroad  companies. 

[S]  Hence,  the  appellee  not  owing  a  duty 
to  the  decedent  of  giving  warning  of  the 
approach  of  its  cars,  nor  of  moderating  the 
speed  of  its  car,  nor  of  maintaining  a  look- 
out for  him  upon  the  crossing,  the  failure  to 
perform  these  acta  cannot  be  imputed  to  the 
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appellee  as  aegUgence,  aad  the  only  iray  In 
which  negUgeooe  can  be  attributable  to  the 
appellee  Is  that,  If,  after  having  seen  the  peril 
of  decedent  In  time  to.  ha  re  prevented  in- 
jury to  him,  the  servants  of  appellee  operat- 
ing the  car  failed  to  exercise  ordinary  care 
to  use  all  the  means  of  which  they  had  com- 
mand to  avoid  Injury  to  him.  C.  &  O.  Ry. 
C!o.  V.  Hunter,  supra;  Splegle  v.  C,  N.  O. 
&  T.  P.  Ry.  Co.,  170  Ky.  285,  185  8.  W.  1138. 

[6]  The  proof  by  appellant  shows  that  the 
motorman  maintained  a  constant  lookout 
upon  the  track  in  the  direction  in  which  the 
car  was  proceeding,  and  while  there  is  no 
direct  proof  to  the  effect  that  he  ever  saw 
decedent  nntil  he  was  upon  thei  crossing,  it 
may  be  inferred  that  as  decedent  was  travel- 
ing upon  the  pike  which  was  near  to  the 
track  of  the  railroad,  that  he  was  necessari- 
ly Included  within  the  scope  of  the  vision  of 
the  motorman,  but  it  cannot  be  assumed  that 
the  motorman  knew  that  decedent  would  un- 
dertake to  cross  the  track,  at  any  place,  or 
had  any  reason  to  believe  that  he  intended 
to  pass  over  the  crossing.  It  Is  only  reason- 
able that  the  motorman  would  assume,  and  be 
certainly  had  a  right  to  do  so,  that  decedent 
would  exercise  ordinary  care  and  prudence 
for  his  own  safety,  and  would  ke^  out  of  the 
way  of  the  car,  which  was  so  near  by  and 
within  his  sight,  if  he  would  but  look  toward 
it.  It  does  not  appear  that  there  was  any 
reason  to  lead  the  motorman  to  believe  that 
decedent  would  attempt  to  cross  the  track 
until  he  turned  his  horse  toward  It  He  was 
driving  in  the  center  of  the  pike,  which  was 
18  feet  from  the  rail,  and  when  his  purpose 
to  drive  on  the  track  became  apparent,  there 
is  no  proof  to  the  effect  that  the  car  could 
have,  by  any  means  at  hand,  been  stopped 
in  time  to  have  saved  him.  from  injury. 
There  Is  not  any  evidence  which  conduces  to 
prove  that  the  motorman  did  not  use  all 
means  at  hand  to  save  the  decedent,  as  quick- 
ly as  his  perilous  situation  was  seen  by  the 
motorman.  L.  ft  N.  R.  B.  Co.  v.  Redmon's 
Adm'r,  122  Ky.  385,  91  S.  W.  722,  28  Ky.  Law 
Rep.  1293;  L.  &  N.  R.  R.  Co.  v.  MoUoy's 
Adm'r,  122  Ky.  219,  91  S.  W.  685,  28  Ky.  Law 
Rep.  1113 ;  C.  &  O.  Ry.  Co.  v.  Hunter,  supra. 
Hence  the  peremptory  instruction  was  proper. 

[7]  Furthermore,  it  was  the  duty  of  dece- 
dent when  approaching  the  crossing  to  use 
such  care  for  his  own  safety  as  may  be 
usually  expected  of  an  ordinarily  prudent 
man,  to  learn  of  the  approach  of  a  car,  and 
to  keep  out  of  its  way,  and  if  he  faUed  to 
exercise  such  care,  and  but  for  such  failure 
he  would  not  have  be^i  injured,  be  so  con- 
tributed to  his  death,  by  his  own  negligence, 
that  no  recovery  can  be  had  because  of  it. 
The  proof  shows,  without  contradiction,  that 
decedent  was  possessed  of  all  his  faculties; 
that  when  he  approached  the  railroad  track 
the  car  was  necessarily  very  close  to  him, 
and  in  plain  view.    If  he  did  not  see  it,  he 


could  have  d<me  so  by  the  exerdse  of  the 
slightest  care.  He  had  but  to  raise  his  eyes 
toward  It.  He  was  then  in  a  safe  place,  and 
had  he  only  stopped  he  would  have  been  un- 
harmed. He  ekher  did  not  exercise  the  pin- 
dence  of  looking  toward  the  oncoming  car,  or 
else  he  saw  it  and  took  the  chance  of  getUng 
over  the  track  before  the  car  approached  and 
failed.  In  either  state  of  case,  he  failed  to 
exercise  ordinary  care  for  his  own  safety. 
It  has  been  oftentimes  held  that  to  go  upon 
a  railroad  track  Just  in  front  of  a  train 
which  is  rapidly  approaching,  and  which  is 
seen  and  known  to  be  approaching,  or  whldi 
could  be  known  and  seen  to  be  approaching; 
by  the  exercise  of  ordinary  care  for  one's 
own  safety,  is  audi  negligence  that  no  recov- 
ery can  he  had  of  the  railroad  company  for 
the  injury  or  death  of  the  person  who  is  thus 
negHgfflit  a  ft  O.  Ry.  Co.  v.  Hnnter,  supra; 
Southern  Ry.  Co.  v.  Winchester,  127  Ky.  144, 
106  S.  W.  167,  32  Ky.  Law  Rep.  19;  Louis- 
ville, etc,  Ry.  Co.  V.  Taylor,  104  S.  W.  776, 
31  Ky.  Law  Rep.  1142;  Same  v.  DeltscM's 
Adm'r,  97  S.  W.  14,  29  Ky.  Law  Rep.  1136, 
The  Judgment  Is  therefore  affirmed. 


NICOTJLm  V.  O'BRIEN. 
(Oonrt  0^  Appeals  of  Kentucky.    Nov.  29, 1916.) 

1.  States  €=3l2(2)  —  Bottwdabiks  —  Stbeahb 
—Cession  of  Tbbkitobt— Gonstbuction. 

Where  a  river  separates  two  states,  if  one  of 
them  was  the  original  proprietor  of  the  land  on 
both  aides,  and  ceded  the  land  on  the  opposite 
side,  the  grant  running  from  the  river,  the  orig- 
inal proprietor  is  deemed  to  have  retained  the 
stream,  unless  the  contrary  intent  clearly  ap- 
pears, but  where  neither  state  was  the  original 
proprietor,  then  the  territory  of  each  runs  to  tlie 
middle  line  of  the  main  channel,  in  the  absence 
of  a  contrary  agreement. 

[Ed.  Note.— For  other  cases,  see  States,  Gent 
Dig,  S  8;    Dec.  Dig.  «=»12(2).] 

2.  Status  «s>12(3)  —  Tirbxtobiai.  Juusiho- 
tion— Ohio  Rivkb. 

After  the  cession  of  the  Northwest  Territory 
by  Virginia  to  the  federal  government,  Virginia 
remained  the  proprietor  of  the  Ohio  river  and  its 
bed  to  low-water  mark  on  the  northwest  shore, 
and  Kentucky  succeeded  to  such  proprietorship 
from  her  eastern  line  westward  to  the  Missis- 
sippi river. 

[Ed.  Note.— For  other  cases^  see  States,  Cent 
Dig.  {i  9,  10;   Dec.  Dig.  (Ss^UCS).] 

3.  States  «=3l2(8)  —  Tebbitobiai.  Jubisdic- 

TIOH— KBNTnOKY. 

The  proprietorship  of  Kentacky  and  its  at- 
tendant jurisdiction  over  the  Ohio  river  and  its 
bed  are  subject  only  to  the  limitations  laid  there- 
on in  the  compact  between  Virginia  and  Ken- 
tucky, finally  embodied  in  the  act  of  the  General 
Assembly  of  Virginia  passed  December  18,  1789 
(11  Hening's  St  at  Large,  p.  17),  containing  the 
terms  and  conditions  on  which  Kentucky  was 
erected  into  an  independent  state,  and  specifical- 
ly incorporated  by  reference  into  the  first  three 
Constitutions  of  Kentucky,  Const  1792,  art  8, 
g  7,  Const  1799,  art  6,  {  9,  and  Const.  1850, 
art  8,  S  9,  so  that  the  limitations  on  Kentucky's 
exdnsive  ownership  and  jurisdiction  of  the  Ohie 
river  are  to  be  measured   by  the  meaning  of 


bFmt  other  oaan  we  sama  tople  aai  KBT-NtniBBa  U  aU'B(iy-innBbBr«d-Dl«««ta«aff  indexes 


Digitized  by  ^OOQIC 


Ky.} 


XraCOUUK  T.  O'BBIBN 


725 


"concarrent  Jurisdiction"  h  naei  in  the  VirginUi 
compact. 

[Ed.  Not«.— For  other  emaei,  aec  States,  Cent 
Dig.  H  9,  10;  Dec  Dif.  <»s9l2(3).]    • 

4.  States  «=9l2(3)  —  "Concukeent  Jttbibdio- 

TION." 

The  expression  "concurrent  jurisdiction" 
does  iiot  include  the  sovereignty  or  ownership  of 
the  Ohio  river,  over  which  the  states  of  Ken- 
tucky and  Indiana  exercise  such  jnrisdirtion  by 
the  compact  between  Virginia  and  Kentucky,  em- 
bodied in  an  act  of  the  General  Assembly  of  Vir- 
ginia passed  December  18,  1789,  containing  the 
terms  on  which  Kentucky  was  made  an  inde- 
pendent state. 

[£d.  Note.— E'er  other  cases,  see  States,  Cent. 
Dig.  H  9,  10;   Dec.  Dig.  «s»12<3).] 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Concarrent  Jurisdic- 
tion.] 

8.  States  «=»12(S)  —  Tkbbitobial  Rioaxs  — 

RiVXB. 

A  state  may  authorize  or  forbid  the  doing  of 
acts  which  depend  on  territorial  rights,  such  as 
title  regulation  of  fisheries,  or  the  placing  of 
stroctares  upon  the  bed  of  a  boundary  stream, 
or  permitting  obstruction  of  navigation  on  its 
own  part  of  the  stream,  which  acts  cannot  be  in- 
terfered with  by  the  sovereignty  owning  the  oi>- 
posite  shore,  but  it  cannot  forbid  fishing  in  the 
opposite  half  of  the  stream,  or  the  placing  of 
obstructions  there,  when  such  acts  are  authoriz- 
ed by  the  laws  of  the  sovereignty  owning  tliat 
aide  of  the  stream. 

DSd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  11  9,  10;  Dec.  Dig.  <e»12(3).] 

6.  Ckimiwal  Law  «=»97(2)— Jdbisdiotioh  oi 
Kentucky  Oveb  Ohio  Rrvra— "Ookctjebeitt 
JtrBiSDionow." 

By  Acts  1916,  c.  29,  prohibiting  fishing  in 
any  of  the  waters  of  the  state,  except  private 
ponds,  by  the  use  of  a  seine  or  any  contrivance 
other  than  permitted,  the  state  of  Kentucky;  al- 
though the  state  of  Indiana  had  no  like  statute, 
could  punish  defendant  for  seining  for  fish  in  the 
Ohio  river,  where  it  forma  part  of  the  boundary 
between.  Jefferson  county,  Ky.,  and  the  state  of 
Indiana,  at  a  point  more  than  100  yards  from 
the  low-water  mark  of  the  Ohio  river  on  the  In- 
diana side,  since  the  expression  "concurrent  Ju- 
risdiction" of  the  Ohio  river,  in  the  compact  be- 
tween Virginia  and  Kentucky  whereby  the  lat- 
ter was  made  an  independent  state,  meant  juris- 
diction of  two  powers  over  one  and  the  same 
place,  each  state  making  and  executing  its  own 
laws  without  considering  whether  the  other  state 
had  the  same  laws  or  not 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  182;  Dec  Dig.  <^»97(2).] 

7.  FiSR  «=38  —  Oake  «t93%  —  Police  Poweb 
cm  £taATB— Raotn^Tum. 

By  reason  of  the  state's  control  over  fish  and 
game  witbla'  its  limits,  it  is  within  the  police 
power  of  its  Legislature,  subject  to  constitution- 
al restrictions,  to  enact  such  general  or  special 
laws  as  may  be  reasonably  necessary  for  the  pro- 
tection and  regulation  of  the  public's  right  in  its 
fish  and  game,  even  to  the  extent  of  restricting 
tlie  lise  ef  or  right  of  property  therein  after 
it  has  been  taken  or  lolled. 

[Ed.  Note.— For  other  cases,  see  Fish, -Cent. 
Dig.  S  16;  Dec.  Dig.  <3=s>8;  Game,  Cent  Dig. 
i  2 ;   Dec.  Dig.  «=»§%.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Brandi,  First  Division. 

Action  by  Frank  Nicoulln  against  John 
J.  O'Brien,  a  Justice  of  tbe  Peace,  to  re- 
strain him  from  enforcing  a  Judgment    From 


a   Judgment   deoyiag.  writ  «f  prohibition, 
plaintiff  appeals.    Judgment  affinned. 

B.  A.  Laridn  and  Rldtard  Priest  Dletz- 
man,  both  of  LoulsvlUe,  for  appellant  Jos- 
eph O.  Sactis,  Jr.,  of  Lonisvllle,  for  appel- 
lee and  Kentucky  Game  and  E^sh  Commis- 
sion. Jctm  L.  SnUivau,  Aggt  Co.  Atty-,  of 
Louisville,  arnicas  curlge. 

MII/LIEIR,  C.  J.  This  case  presents  tbe 
interesting  question  as  to  what  Is  the  pre- 
cise nature  and  extent  of  that  concurrent 
Jurisdiction  granted  to  Kentucky  and  In- 
diana over  the  Ohio  river  by  the  compact 
with  Virginia.  The  facta  from  which  the 
present  controversy  arose  Kre  as  follows: 

On  August  4,  1016,  the  idalntUT,  Frank 
Nicoulln,  was  arrested  and  tried  before  the 
appellee,  John  J.  O'Brien,  a  Justice  of  the 
peace  for  Jefferson  county,  who  was  the  de- 
fendant below,  OD  the  charge  of  seining  for 
fish  In  the  Ohio  river,  where  It  forms  A  part 
of  the  boundary  line  between  Jefferson  coun- 
ty. In  Kentncky,  and  the  state  of  Indiana, 
and  at  a  point  on  the  Ohio  river  more  than 
100  yards  from  the  low-water  mark  of  the 
Ohio  river  on  tbe  Indiana  side.  The  war- 
rant was  tssued  pnrsuant  to  section  2  of 
chapter  29  of  Oie  Acts  of  1016,  making  It 
unlawful  for  aay  person  to  fish  In  any  of  tbe 
waters  of  the  state,  except  la  private 
ponds,  by  the  use  of  a  seine  or  aay  contriv- 
ance, other  than  Is  permitted  by  the  act 
Acts  1916,  p.  840. 

Upon  'the  trial  Nieoolln  was  found  guilty 
and  fined  |16  and  the  costs-  of  tke  prosecu- 
tion. No  appeal  lying  from  that  Judgment 
by  reason  of  the  amount  of  tbe  fine  (it  being 
less  than  $20);  Nicoulln  brought  this  action 
In  the  Jefferson  dicnlt  catrt  to  prohibit 
O'Brien  from  enforcing  the  Judgment,  upon 
the  groimd  that  the  act  of  1916  supra  was 
toralld  and  inefi:ectnal,  and  that  O'Brien 
was,  for  that  reason,  without  Jnrlsdlctiou  to 
eater  the  Judgment  imposing  the  fine. 

a%ere  is  no  dispute  about  the  facts.  Nicou- 
lln adrntts  that  he  was  seining  in  the  Ohio 
river  at  a  point  which  was  more  tiian  100 
yards  this  side  of  the  low-whter  'mark  on  the 
Indiana  shore.  He  contends,  however,  that 
the  act  of  1916  supra  is  Ineffecthal  because, 
Kentw^y  and  Indiana  having  concurrent 
jurisdiction  on  the  Ohio  river  at  the  point 
where  he  was  fishing,  the  act  of  1916  had 
never  been  concurred  in  by  the  state  of  In- 
diana. In  other  words,  Nicoulln's  eontention 
Is  that  "concurrent  Jurisdiction"  means 
"Joint  Jurisdiction,"  and  that,  when  applied 
to  the  Jurisdiction  of  Kentucky  to  enact  pe- 
nal laws  applicable  .to  the  Ohio  river,  the 
phrase  "concurrent  Jurisdiction"  can  only 
mean  the  power  to  enact  such  criminal  stat- 
utes as  are  formally  agreed  to  or  acquiesced 
In  by  the  state  of  Indiana,  or  such  as  were 
la  force  within  Its  Jurisdiction  at  the  time 
the  Kentucky  statute  was  passed.    The  dr- 
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cult  court,  however,  took  a  different  Tlew  of 
the  law  of  the  case,  and  denied  the  writ  of 
prohibition.  From  that  Judgment  NlcouUn 
prosecutes  this  appeal. 

By  a  statute  of  Indiana  it  Is  dedared  that 
whoever  shall  catch  fish  In  any  of  the  waters 
of  that  state  by  means  of  a  seine  shall  be  fined 
and  Imprisoned;  bat  this  statute  by  Its  terms 
applies  to  the  Ohio  river  only  at  points  with- 
in 100  yards  of  the  mouth  of  any  stream 
emptying  Into  said  river  from  the  Indiana 
slae.    Bums'  Ann.  Ind.  St  1008,  i  2641. 

A  fuU  and  correct  understanding  of  the 
case  may  be  aided  by  a  brief  historical  re- 
view of  the  legislation  by  Virginia  which  led 
up  to  the  creation  of  the  state  of  Kentucky 
and  its  admission  Into  the  Union  In  1782. 

In  colonial  times  the  present  states  of  Ken- 
tucky and  Indiana,  and  other  states  north  of 
the  Ohio  river,  constituted  a  part  of  the  ter- 
ritory of  Virginia.  At  the  breaking  out  of 
the  Revolution  Flncastle  county  comprised 
the  portion  of  Virginia  west  of  the  Alle- 
gheny Mountains  and  south  of  the  Ohio  riv- 
er. In  1778,  in  the  first  year  of  the  common- 
wealth of  Virginia,  Flncastle  county  was' 
abolished  and  Its  territory  cut  up  into  the 
counties  of  Kentucky,  Washington,  and  Mont- 
gomery. 9  Hening'e  St.  at  Large,  257;  1 
Lltt  Laws  of  Kentucky,  626;  Carroll's  Ky. 
St.  1915,  p.  258.  Kentucky  county  as  thus  con- 
stituted comprised  the  territory  of  the  pres- 
ent state  of  Kmtucky,  which  was  farther  out 
up  in  1780,  into  the  three  counties'  of  Jeffer- 
son, Unooln,  and  Fayette.  At  this  time 
Virginia,  kelng  the  owner  of  the  territory 
on  both  sides  of  the  Ohio  river,  also  owned 
that  river  as  completely  as  Kentucky  now 
owns  Green  river,  or  Kentucky  river,  which 
flow  Uurough  its  territory. 

Pursuant  to  negotiations  begun  In  1781 
with  the  federal  government  as  it  then  exist- 
ed under  the  Artides  of  Ck>nfederation,  Vir- 
ginia in  1784  ceded  to  the  federal  govern- 
ment all  of  its  territory  "situated,  lying,  and 
being  to  the  northwest  of  the  Ohio  river," 
upon  the  condition  that  it  should  be  divided 
Into  three  or  more  states  to  become  a  yart 
of  the  federal  Union.  8  Fed.  St  Ann.  17; 
11  Hening's  St.  at  Large,  p.  326.  This  left 
the  Ohio  river  In  its  original  position  as  to 
ownership;  it  still  belonged  to  the  state  of 
Virginia. 

The  relation  of  the  state  of  Virginia  to  the 
Ohio  river,  and  the  relation  of  Kentucky 
thereto  after  it  became  a  state,  was  well 
stated  by  Chancellor  Bibb  in  his  opinion 
delivered  upon  the  trial  of  McFarland  v. 
McKnight  in  the  Louisville  chancery  court 
and  printed  at  the  direction  of  the  Court  of 
Appeals  in  6  B.  Mon.  500,  as  its  opinion  upon 
the  appeaL    Chancellor  Bibb  said: 

"Formerly  th«  state  of  Virginia  gwned  the 
lands  on  both  sides  of  the  Ohio  river,  from  the 
northern  boundary  line  of  Virginia  to  the  mouth 
of  the  Ohio,  and  exercised  over  the  river  the 
right  of  domain,  empire,  sovereignty,  and  juris- 
diction. This  possession  on  both  sides  of  the 
river  gave  to  Virginia,  according  to  the  prio- 


ciples  of  the  law  of  nations,  tlie  domain,  em- 
pire, sovereignty,  and  jurlsdlctlm  over  that 
part  of  the  Ohio  rivtr  flowing  through  her  ter- 
ritory. The  right  of  passage  upon  the  Ohio 
river,  through  the  state  of  Virginia,  for  the 
purposes  of  navigation,  trade,  and  commerce, 
which  belonged  to  othes)  not  citizens  of  Vii^ 
ginia,  as  well  as  to  her  own  citizens,  was  held  in 
subordination  to  the  general  domain,  empire, 
Bovereigntjr  and  Jurisdiction  of  the  state  of  Vit^ 
ginia.  Crimes  and  wrongs  against  the  public 
or  against  individuals,  committed  and  done  on 
the  Ohio,  from  the  northern  boundary  of  Vii^ 
ginia  to  the  mouth,  were  properly  cognizable 
by  the  state  of  Virginia,  to  prohibit,  punish, 
and  redress.  The  right  of  passage  and  use,  for 
the  lawful  and  innocent  purposes  of  navigation, 
trade,  *and  commerce,  did  not  take  awa;  the 
sovereign^  and  jurisdiction  of  the  state  of  Vir- 
ginia to  legislate  and  prohibit  those  using  the 
passage  and  water  of  the  Ohio  ilver,  within 
her  territory,  from  doing  mischief  to  the  state 
or  her  citizens,  or  foreigners  or  their  property, 
within  the  limits  of  Virginia." 

In  the  same  c^lnion  it  is  farther  said: 
"The  state  of  Virginia  ceded  to  the  United 
States  the  territory  lying  northwest  of  the  Ohio 
river.  By  this  cession  the  domain,  empire, 
soverelgntjr,  and  Jurisdiction  of  Virginia  over 
the  river  Ohio  did  not  pass,  but  renained  in 
that  state.  By  the  erection  of  Kentucky  into 
an  independent  state  by  the  compact  between 
Virginia  and  Kentucky,  and  the  limits  assign- 
ed to  the  new  state,  and  the  assent  of  the  Con- 
gress of  the  United  States  to  that  compact, 
Kentucky,  as  a  state,  became  invested  with  the 
domain,  sovereignty,  and  Jurisdiction  over  the 
Oliio  river,  from  its  month  ap  to  Big  Sandj 
river,  as  fully  as  formerly  held  and  possessed 
by  the  state  of  Virginia.  By  tills  right  of  do- 
main, sovereignty,  and  Jurisdiction,  the  whole 
power,  legislative,  executive,  and  judicial,  be- 
longs to  the  state  of  Kentucky  over  the  waters 
of  the  Ohio  river  to  the  northwestern  shore  or 
bank,  along  its  course  from  the  mouth  of  Big 
Sandy  river  to  the  mouth  of  the  Ohio  river; 
and  this  power  and  Jurisdiction  is  plenary,  to 
define  and  to  punish  crimes  and  offenses  against 
the  public  peace,  and  to  prohibit  and  redress 
wrongs,  the  better  to  protect  and  foster  the 
proper  and  innocent  purposes  of  navigation, 
trade,  and  commerce.  The  act  of  Kentuc^  In 
question  Is  cautiously  framed,  so  as  to  desig- 
nate that  part  of  the  Ohio  river  which  is  with- 
in the  limits  and  rightful  Jurisdiction  of  this 
state,  and  no  more.  It  is  a  solemn  duty  whi(^ 
Kentucky  owes  to  other  states  and  nations,  and 
to  her  own  citizens  in  particular,  to  take  care 
that  the  right  to  use  the  river  within  her  lim- 
its for  the  innocent,  commendable,  and  rightful 
purposes  and  natural  ends  of  navigation,  trade, 
and  commerce  be  not  perverted  and  abused  to 
means  of  annoyance  and  miscbieb.  This  duty 
is  incumboit  on  her  as  a  civilised  stats,  having 
place  among  the  nations  and  governments  of 
this  earth;  it  is  a  moral  duty  which  she  owes, 
particular!^  to  her  own  dtisens." 

This  view  was  expressed  by  Chief  Justice- 
Marshall  in  writing  the  opinion  for  the. court 
in  Handly  v.  Anthony,  6  Wheat  374,  6  L.  Ed. 
113,  where,  in  speaking  of  the  cession  of  tlie 
Northwest  Territory  by  Virginia,  he  said: 

"She  conveys  to  Congress  all  her  right  to  the 
territory  'situate,  lying,  and  being  to  the  north- 
west of  the  river  Ohia'  And  this  territory,  ac- 
cording to  express  stipulation,  is  to  be  laid  oS 
into  Independent  states.  These  states,  then,  are 
to  have  the  river  itself,  wherever  that  may  be, 
for  their  boundary.  This  is  a  natural  honndary, 
and  in  establishing  it  Virginia  must  have  had 
in  view  the  convenience  of  the  future  population 
of  the  country.     Wh«i  ft.  great  river  is   die- 
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boundary  between  two  taAtlona  or  atates,  if  tbe 
ori^al  property  is  in  neither,  and  there  be  no 
convention  respectinir  it.  each  holds  to  tiie  middle 
of  the  atream.  But  when,  as  in  this  caae,  one 
state  is  the  original  proprietor,  and  grants  the 
territory  on  one  side  only,  it  retains  the  river 
within  its  own  domain,  and  the  newly  created 
state  extends  to  the  river  only." 

The  cession,  then  of  Virginia's  domain 
"northwest  of  the  Ohio  river,"  being  clearly 
exclnslve  of  that  stream,  left  her  proprietor- 
ship unaffected ;  and  Kentucky's  proprietor- 
ship upon  Its  creation  as  a  state  was  the 
same.  McFarland  v.  McKnlght,  supra; 
Blanchard  v.  Porter,  11  Ohio,  138. 

[1]  It  has  become  a  well-recognlze<f  rule  of 
construction  that,  where  a  river  separates 
two  states,  If  one  of  them  was  the  original 
proprietor  of  the  lands  on  both  sides,  and 
ceded  the  land  on  the  opposite  side,  tbe  grant 
mnning  from  the  river,  the  original  proprie- 
tor is  deemed  to  have  retained  the  stream, 
onless  the  contrary  Intent  clearly  appears; 
but,  where  neither  state  was  the  original  pro- 
prietor, then  the  territory  of  each  runs  to  the 
middle  line  of  the  main  channel.  In  the  ab- 
sence of  a  contrary  agteemoit  Handly  ▼. 
Anthony,  supra;  Howard  v.  IngersoU,  18 
How.  381, 14  L.  Ed.  189;  Fleming  v.  Kenney, 
4  J.  J.  Marsh.  1(>8. 

[2]  Consequently  It  has  been  settled  for 
more  than  a  century  that  after  the  cession 
of  the  Northwest  Territory  Virginia  remain- 
ed the  proprietor  of  the  Ohio  river  and  Its 
bed  to  low-water  mark  on  northwestern 
shore,  and  that  Kentucky  succeeded  to  this 
proprietorship  from  her  eastern  line  west- 
ward to  the  Mississippi  river.  Handly  v. 
Anthony,  supra;  Fleming  v.  Kenney,  supra; 
Churdi  ▼.  Chambers,  3  Dana,  279;  McFar- 
land V.  McKnlt^t,  supra;  McFall  v.  Common- 
wealth, 2  Mete.  394 ;  Louisville  Bridge  Co.  v. 
Louisville,  81  Ky.  189 ;  Indiana  v.  Kentucky, 
136  V.  8.  479,  10  Sup.  Ct  1051,  34  L.  Ed.  829. 

[3]  The  proprietorship  of  Kentucky  and  its 
attendant  Jurisdiction  are  subject  only  to 
the  limitations  that  were  laid  thereon  In 
the  comiukct  between  Virginia  and  Kentucky. 
That  compact  was  finally  embodied  in  an 
act  of  the  General  Assembly  of  Virginia 
passed  December  18,  1789,  and  contains  the 
terms  and  conditions  upon  which  Kentucky 
was  erected  Into  an  Independent  state.  The 
seventh  clause  of  tbe  compact  reads  as  fol- 
lows: 

"The  use  and  navigation  of  the  river  Ohio,  so 
far  as  the  territory  of  the  proposed  state,  or  the 
territory  wbieb  shall  remain  witkai  the-  limita 
of  this  commonwealth  Ilea  thereon,  shall  be  free 
and  common-  to  tbe  dtisens  of  the  tJnited  States, 
and  the  respective  Jurisdictions  of  this  common- 
wealth and  of  the  proposed  state  on  the  river  as 
aforesaid,  shall  be  concurrent  only  with  tiie 
states  which  mav  possess  the  opposite  shores  of 
the  [said]  river.^'  13  Hening's  St.  at  Large, 
p.  19;   CorroU's  Ky.  St.  1915,  p.  29. 

The  compact  with  Virginia  was  by  refer- 
ence spedflcally  incorporated  into  the  first 
tHree  Constitutions  of  Kentucky.  Const 
1702.  art.  8,  i  7;  Const  1799,  art.  6, i  9;  Copst. 


1860,  art  8,  i  9.  And;  although  the  federal 
government  made  no  objection  to  the  Con- 
stitution of  1792,  which  made  the  compact 
with  Virginia  a  part  of  Its  fundamental  pro- 
visions, and  never  formally  approved  that 
Constitution,'  nevertheless  Kentucky  entered 
tbe  federal  Union  under  its  Conatitntlon  of 
1792,  by  virtue  of  the  anticipatory  act  of  Con- 
gress approved  February  4,  1791,  which  had 
dedared  that  upon  the  1st  of  June,  1792,  the 
new  state  of  Kentucky  would  be  admitted  as  a 
new  and  entire  member  of  the  United  States 
oX  America.  Act  Feb.  4, 1791,  c.  4, 1  U.  S.  St. 
at  Large,  189.  So  the  limitation  upon  Eiea- 
tncky's  ezctusive  ownership  and  Jurisdiction 
of  the  Ohio  river  is  to  be  measured  by  the 
meaning  wie  shall  give  the  worda  "concur- 
rent Jnriadlctlao"  as  used  in  the  Virginia 
compact  supra.  There  have  been  many  cases 
in  which  the  words  "concurrent  Jurisdiction" 
have  been  defined  generally  or  defined  in 
otnmectlon  with  particular  facts.  A  majori- 
ty of  these  decisions  have  arisen  in  cases 
where  the  middle  thread  of  the  stream  con- 
stituted tbe  boundary  between  states, .  thus 
leaving  to  each  state  the  ownership  of  a 
portion  rally  of  the  bed  of  the  river,  nie 
peculiar  diaracter,  however,  of  the  CMiio  rtr- 
er,  lying,  as  it  does,  entirely  within  tiie  boun- 
dary of  the  state  of  Kentucky,  clearly  dif- 
ferentiates It  from  other  dividing  waters, 
such  as  the  Columbia,  the  Mississippi,  the 
Missouri,  and  the  Hudson  rivers,  whose  mid- 
dle threads  divide  the  territories  of  the  re- 
spective states  occupying  their  <9po8lte 
shores. 

[4]  It  should  hot  be  forgotten  that  "concur- 
rent jurisdiction"  does  not  include  tlie  soT- 
erelgnty  or  ownenOilp  of  the  rtver.  That 
jurisdiction  is  conferred,  not  fen-  the'  purpose 
of  destroying  the  title  of  either  sovereign, 
bat  to  render  more  efficient  the  policing  of 
the  stream,  and  to  prevent  the  loss  and  con- 
fusion which  would  result  from  defeating  ac- 
tions by  pleas  to  the  Jurisdiction,  when  it 
might  be  dUflcult  to  determine  precisely 
where  the  act  occurred.  It  would,  however, 
be  a  harsh  rule  that  would  give  each  state 
tbe  power  to  excIuslTely  establish  its  own 
laws  over  tbe  entire  water,  regardless  of  Its 
boundary  line,  because  laws  might  be  enact- 
ed wbicb  were  diametrically  opposed.  '  For 
eratnple,  the  laws  of  one  state  might  favor 
slavery,  and  pass  an  act  providing  that  any 
one  who  attempted  to  aid  the  escape  of  a 
slave  by  transporting  him  across  the  bounda- 
ry itver  should  be  guUty  of  a  misdemeanor ; 
while  the  other  state  might  be  opposed  to 
slavery  and  make  it  a  misdemeanor  to  re- 
fuse to  assist  the  escape  of  a  slave.  Such  a 
condition  would  plainly  defeat  the  very  pur^ 
pose  for  which  the  concurrent  jurisdiction 
over  the  stream  was  granted.  And,  giving 
this  idea  a  universal  applicatlcxt,  it  was  said 
in  Be  Mattson  (G.  C.)  69  Fed.  636,  that  the 
concurrent  Jurisdiction  of  a  state  to  enact 
penal  laws  respecting  a  river  forming  the 
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boundary  between  it  and  anoCber  state 
means  Che  power  to  enact  such  crtanlnal  laws 
as  are  agreed  to,  or  acquiesced  in,  by  snch 
other  state,  or  are  in  force  wltMn  it. 

Appellant  contends  that  the  rule  annonnced 
In  the  Mattson  Case  siq^ra,  and  followed  in 
Hk  parte  Desjelro  (O.  G.)  162  Fed.  1004,  is 
applicable  and  controBlng  in  this  case.  In 
these  cases  the  court  said  that  the  word  "con- 
correntt"  in  its  legal  and  generally  accepted 
definition,  means  acting  In  conjunction,  and, 
when  applied  to  the  Jurisdiction  of  Oregon  to 
enact  penal  laws  for  the  Ckilombia  river,  It 
conld  only  mean  the  power  to  enact  eadh 
criminal  statutes  as  are  agreed  to,  or  as- 
quieaced  in  by  the  state  of  Washington  or  as 
are  already  in  foroe  within  its  inrisdiotlon. 
And,  applying  file  rule  to  tbe  fadts  of  those 
cases,  the  court  in  each  Instance  h^d  'ttiat  a 
criminal  law  of  one  state  could  not  be  en- 
forced npon  any  part  of  the  Columbia  river 
whi(^  was  the  dividing  line  between  tlw 
states,  unless  the  law  had  been  agreed  to  or 
acquiesced  in  by  the  other  state.  It  would 
seem,  however,  that  the  Jurisdiction  must  be 
somewhat  broader  than  this.  A  state  should 
not  be  lightly  held  to  have  surrendered  4ts 
right  to  enact  laws  which  It  can  enforce  to 
tbe  llmlta  of  its  boundary,  or  which  can  be 
enforced  against  its  own  citizens. 

[5]  It  is  an  elementary  proposition  that  a 
state  may  authorize  or  forbid  the  doing  of 
acts  which  depend  npon  territorial  rights, 
such  as  the  regulation  of  fisheries,  or  the 
placing  of  structures  npon  the  bed  of  the 
stream,  or  permitting  obstruction  of  naviga- 
tion oo  its  own  part  of  th6  stream,  which 
acts  cannot  be  interfered  with  by  the  owner 
of  the  opposite  shore.  It  cannot,  however, 
forbid  flsliing  in  the  opposite  half  of  the 
stream,  or  the  placing  of  obstmctionfl  there, 
when  those  aiots  are  authorized  by  tbe  laws 
of  the  owner  of  that  side  of  ilte  stream. 

In  Wedding  v.  Meyler,  182  U.  S.  673,  24 
Sup.  Ct.  322,  48  li.  Kd.  670,  66  U  B.  A.  833, 
the  question  involved  was  whether  Indiana's 
concurrent  Jurisdiction  authorized  an  Indi- 
ana sheriff  to  serve  a  summons  npon  a  de- 
fendant while  he  was  on  a  boat  anchored  in 
the  Ohio  river  below  low-water  mark.  It  was 
.  held  that  tbe  sheriff  did  have  the  right,  since 
one  of  tbe  rights  of  concurrent  Jurisdiction 
was  to  administer  the  law  of  Indiana  on  tbe 
Ohio  river  below  the  low-water  mark,  and 
that  Indiana's  omcurrent  Jurisdiction  was 
not  restricted  to  legislative  acts.  In  speak- 
ing of  the  "concurrent  Jurisdiction"  given  to 
Indiana  over  the  Ohio  river  by  the  Virginia 
Compact  the  Supreme  Court  of  the  United 
States,  in  Wedding  v.  Meyler,  supra,  said: 

"The  question  that  remains,  then,  Is  the  con- 
stniction  of  the  Virginia  Compact.  It  was  sug- 
gested by  one  of  the  Jadges  below  that  the 
words  The  respective  Jurisdictions  *  •  • 
shall  be  concurrent  only  with  the  states  wliich 
may  possess  tbe  opposite  riiore'  did  not  import 
a  future  grant,  but  only  a  restriction ;  that  they 
excluded  the  United  States  or  other  states, 
but  left  tlie  Jurisdiction  of  die  states  on  the  two 


sides  to  be  determiifU  by  boundary,  and  there- 
fore that  tlie  jarisdietion  of  Kentocky  was  ex- 
dnsive  np  to  its  boondary  line  of  low-water 
naark  on  tiis  Indiana  side.  Ibis  interpretation 
seems  to  be  without  sufficient  warrant  to  require 
diSMssiao.  A  different  one  has  been  assumed 
iiitliarto  floid  is  reouired  by  an  aocorats  reading. 
The  several  Jurisdictions  of  two  states  respec- 
tively over  adjoining  portions  of  a  river  sepa- 
rated by  a  boundary  Qae  is  no  more  concurrent 
tliaa  is  a  similar  Jurisdiction  over  adjbiniiig 
counties  or  strips  of  land.  Concurrent  jurisdic- 
tion, properly  so-called,  on  rivers  is  familiar 
to  our  le^slatlon,  and  means  the  Jurisdiction 
of  two  powers  over  one  and  the  same  place. 
Ilwre  is  no  reason  to  give  sn  unususl  meaning 
to  the  phrase.  See  Sanders  v.  St.  Louis  &  N. 
O.  Anchor  Line,  97  Mo.  26.  80.  10  S.  W.  595, 
3  L.  R.  A.  890;  Opsahl  v.  Jodd.  80  Uinn.  126. 
129,  180,  14  N.  W.  576 ;  J.  S.  Keator  Lumber 
Cow  V.  St.  Croix  Boom  Cferp.,  72  Wis.  62,  38  S. 
W.  629,  7  AuL  St  Bep.  837 ;  and  the  cases  last 
cited. 

"The  construction  adoiifed  by  the  majority  of 
the  court  of  appeals  seems  to  us  at  least  equally 
untenable.  It  was  held  that  die  words  'meant 
only  that  the  states  should  have  legislative  juris- 
diction.' But  Jurisdiction,  whatever  else  or 
more  it  may  mean,  is  jurisdicdo,  in  its  popular 
sense  of  authori^  to  apply  the  law  to  the  acts 
of  men.  Vicat,  Vocab.  subd.  'v.'  See  Bhode  Is- 
land V.  Massachusetts,  12  Pet.  657,  718,  9  L.  Ed. 
1238,  1288.  What  the  Virginia  Compact  most 
certainly  conferred  on  the  states  north  of  the 
Ohio  was  tbe  right  to  administer  tbe  law  be- 
low low-water  marit  on  the  river,  and,  as  part  of 
that  right,  tlie  right  to  serve  process  there  with 
effect.  State  v.  HuUen,  86  Iowa,  199.  206,  206. 
What  more  'jurisdiction,'  as  used  in  the  statute, 
may  embrace,  or  what  law  or  laws  properly 
would  determme  the  civil  or  criminal  effects  of 
acts  dcme  up<m  the  river,  we  have  no  occasion  to 
decide  in  this  case.    *    *    * 

"To  avoid  misunderstanding  it  may  be  well  to 
add  that  the  concurrent  jurisdiction  is  Jurisdic- 
tion 'on'  the  river,  and  does  not  extend  to  per- 
manent structures  attached  to  the  river  bed  and 
within  the  boimdary  of  one  or  the  other  state. 
Therefore  such  cases  as  Mississipiri  ft  M.  R.  B. 
V.  Ward,  2  Black,  485  [17  L.  Ei  311],  do  not 
apply.  Bute  v.  Mullen,  85  Iowa,  U9,  206. 
207." 

A  good  illustration  of  the  enforcement  by 
a  state  of  its  own  penal  laws  upon  a  bound- 
ary stream  is  afforded  by  Dugaa  v.  State, 
125  Ind.  130,  25  N.  B.  171,  9  L.  R.  A.  321. 
la  that  case  a  steamboat  having  Its  borne 
port  In  Kentucky  was  engaged  in  running 
Sunday  excursions  on  the  Ohio  river  betweeu 
JeffersonvUle  and  Fern  Grove,  points  In 
Indiana,  in  violation  of  tbe  Indiana  Sunday 
law.  The  Indiana  statute  was  violated  by 
acts  upon  its'  bordering  river  having  their 
beginning  and  ending  on  land  within  the 
borders  of  the  state.  It  was  held  that  the 
Indiana  court  had  Jurisdiction  of  a  prosecu- 
tion against  the  pilot  of  the  boat,  and  the 
mere  fact  that  the  boat  and  ita  officers  wore 
nonresidents  was  immaterial. 

In  McPall  V.  Oommonwealth,  2  Mete.  3»4, 
McFall,  a  Cincinnati  Justice  of  tbe  peace  was 
Indicted  and  convicted  for  unlawfully  sol- 
emnizing a  marriage  while  on  a  ferryboat 
midway  on  the  Ohio  river  l>etween  Newport, 
Ky.,  and  Cincinnati,  Ohio.  The  convlctloa 
was  upheld  upon  the  ground  that  the  of- 
fense was  committed  within  the  boundary  of 
the  state  of  Kentucky,  the  court  citing  Hnnd- 
ly  V.  Anthtmy,  supra,  and  Flemln(  v.  Ken- 
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ncty,  aopra.  This  rlew  Is  eiprewed  la  NieV- 
son  ▼.  Oregon,  212  U.  8.  315,  28  Suit.  Gt  8£B, 
63  L.  Ed.  528.  In  that  case  Nlelson  was 
operating  a  purse  net  in  the  Oolnmbla  river, 
which  was  the  boandary  line  betweeo.  Ore- 
gon and  Washington,  but  at  a  point  in  fhe 
river  which  was  north  of  the  middle  channel 
thereof,  and  oonsequently  within  the  terri- 
torial limits  of  the  state  of  Washington. 
Fishing  with  a  purse  net  was  prohibited  by 
the  laws  of  Oregon,  but  was  permitted  by 
the  laws  of  Wawfalngton ;  indeed,  Nielson  had 
a  lloenae  to  so  fieib,  issued  by  the  state  of 
Washington.  The  State  of  Oregon  indicted 
Nlelson,  who  was  contricted,  and  the  con- 
viction was  sustained  by  the  Supreme  Oorrt 
of  Oregon.  61  Or.  688,  95  Pac.  720,  131  Am. 
St  nep.  766,  16  Ann.  CSs.  1113.  But,  upon 
appeal  to  the  Supreme  Court  of  the  United 
States-  that  court  said: 

"The  present  Case  is  not  one  of  the  prosecn- 
tioB  for  an  oSeosa  ualnm  In  se,  bat  for  one  sim- 
jfir  malnm  prahibitam.  Donbtlesa,  the  same  rale 
would  apply  if  the  act  were  prohibited  by  each 
state  separately ;   but  where,  as  here,  the  act  is 

grohibited  by  one  state  and  in  terms  authorize 
f  the  other,  ean  the.  one  state  ^riuch  pcohibitt 
proseonte  apd-  puni^k  for  the  act  done  witbbi 
the  territorial  limits  of  the  other?  Obviously 
the  grant  of  concurrent  Jurisdiction  may  bring 
up  ftom  time  to' time  many  and  some  curious 
and  difficult  auestiqns,  .so  we  properly  confine 
ourselves  to  the  precise  question  presented.  The 
plaintifF  in  error  was  within  the  limits  of  the 
state  of  Washington,  doing  an  act  which  that 
state  in  terms  anthorised  and  gave  hiai  a  U- 
cense  to  do.  Can  the  state  of  Ore^n,  by  virtue 
of  its  concurrent  jurisdiction,  disregard  that 
authority,  practically  override  the  legislation 
of  Washington,  and  punish  a  man  for  doing 
within  the  territorial  limits  .of  Washington  an 
act  which  that  state  had  spedally  authorized 
him  to  do?  We  are  of  opinion  that  it  cannot. 
It  is  not  at  all  Impossible  that  in  some  instanc- 
es the  interests  of  the  two  states  may  be  differ- 
ent. Certainly,  as  appears  in  the  present  case, 
the  opinion  of  the  Legislatures  of  the  two  states 
is  different,  and  the  one  state  cannot  enforce 
its  opinion  against  that  of  the  other;  at  least 
as  to  an  aet  done  within  the  limits  of  that  other 
state.  Whether,  if  the  act  of  the  plaintiff  in 
error  had  been  done  within  the  territorial  lim- 
its of  the  state  of  Oregon,  it  would  make  any 
difference,  we  need  not  determine,  nor  whether, 
in  the  aBsence  of  any  legislation  by  the  state  of 
Washington  authorizing  the  act,  Oregon  could 
enforce  its  statute  against  the  act  done  any- 
where npon  the  waters  of  the  Columbia.  Neither 
is  it  necessary  to  consider  whether  the  prose- 
cution should  he  in  the  names  of  the  two  states 
jointly.  It  is  enough  to  decide,  as  we  do,  that 
for  an  act  done  within  the  territorial  limits  of 
the  state  of  Washington  under  aothority  and 
license  from  that  state  one  cannot  be  prosecut- 
ed and  punishcJd  by  the  state  of  Oregon." 

In  closing  its  (pinion  last  quoted  from,  the 
court  referred  to  In  re  Mattson,  supra,  and 
Ex  parte  Desjeiro,  supra,  relied  upon  by  ap- 
pellant, but  without  approving  them.  The 
opinion  in  Nielsen  v.  Oregon  substantially 
overmles  In  re  Mattson  and  She  parte  Des- 
jeiro, since  It  holds.  In  effect,  that  a  state  can 
enforce  its  own  criminal  laws  within  its 
boundary,  and  declined  to  adopt  the  defini- 
tion of  "concurrent  jurisdiction"  given  In 
those  cases,  althouSb  It  was  urged  npon  tl>« 
court. 


[•]  This  authorit?  txom  the  hij^est  tribu- 
nal that  can  pass  upon  the  question  would 
seem  to  end  the  discussion  and  require  an 
affirmance  of  this  case,  since  under  it  the 
Kentucky  court  had  jurisdiction  to  punish  a 
citizen  of  Kentucky  for  an  infraction  of  its 
laws  within  its  boundary.  Whether  Indiana 
courts  have  a  similar  power,  and,  if  so,  what 
is  the  extent  of  that  power,  are  immaterial 
questions  in  this  proceeding.  This  view  Is  in 
accord  with  the  decisions  of  these  state 
courts  which  have  itassed  upon  the  questhMi. 

In  J.  S.  Keator  Lumber  Co.  ▼.  St.  Croix 
Boom  Corp.,  72  Wis.  62,  38  N.  W.  529,  7  Am. 
St.  Bep.  837,  the  defendant  obstructed  the 
St.  Croix  river,  which  constituted  the  bound- 
ary line  between  Wisconsin  and  Minnesota, 
by  maintaining  a  boom  and  other  obstruc- 
tion* thereon ;  whereupon  the  plaintiff  sued 
for  damageb.  The  defendant  was  alithorized 
by  its  Minnesota  charter  to  constract  its 
booms  upon  the  St.  Croix  river,  and  the 
boundary  line  between  the  two  states  where 
the  boom  was  constructed  was  the  main 
channel  of  the  St  Croix.  The  authority  of 
Minnesota  alone  to  grant  such  a  charter  was 
conceded,  unless  she  was  deprived  of  that 
right  by  that  clause  contained  in  her  Con- 
stitution, as  well  as  in  the  Wisconsin  Con- 
stitution, which  secured  to  each  state  "con- 
current jurisdiction"  on  that  river.  It  be- 
came necessary,  therefore,  to  define  the 
phrase  "concurrent  jurisdiction^"  and  in  do- 
ing 80  the  Supreme  Court  of  Wisconsin  said: 

"Are  the  words  'concurrent  jurisdiction,'  as 
thus  used,  to  be  construed  as  requiring  the  joint 
action  of  both  states  to  give  validity  to  such 
a  charter,  or  could  Minnesota  do  so  alone,  vrith 
the  corresponding  right  in  Wisconsin  to  grant 
a  similar  charter?  If  such  joint  action  was 
necessary  to  give  such  validity,  then  the  re- 
fnsal  or  mare  failure  of  the  one  state  to  so  act 
would  wholly  prevent  the  exercise  of  any  ju- 
risdiction by  either  state.  'Concurrent  juriscUc- 
tion'  are  words  usually  applied  to  two  or  more 
courts.  When  so  applied,  no  one  has  ever  pre- 
tended that  the  exercise  of  such  jurisdiction 
by  the  one  court  wag  dependent  upon  its  concur- 
rent exercise  by  any  other  court.  On  the  con- 
trary, all  recognize  the  authority  of  each  such 
tribunal  to  deal  with  the  same  subject-matter, 
at  the  choice  of  the  suitor.  This  is  illustrated 
by  the  jurisdiction  of  state  and  federal  courts 
in  the  same  territory  as  to  controversies  between 
citizens  of  different  states,  and  also  as  to  other 
matters.  They  never  concur  in  each  other's 
actions,  but  each  proceeds  separately  and  inde- 
pendently of  the  other.  The  same  .is  true  re- 
specting offenses  and  torts  committed  upon  a 
nver  dividing  two  states,  where  the  courts  of 
each  have  jurisdiction  of  the  same;  for  in  such 
case  each  court  must  necessarily  act  separate- 
ly and  independmtly  of  the  other.    *    •    • 

"The  words  'concurrent  jurisdiction'  must 
have  been  used,  in  the  compact  between  the 
federal  government,  Wisconsin,  and  Minnesota, 
in  the  sense  in  which  ttiey  had  previouslybeen 
used  and  were  generally  understood.  When, 
therefore,  by  such  compact  it  was,  in  effect,  pro- 
vided that  each  such  state  shall  have  'concurrent 
jurisdiction'  oo  that  portion  of  the  Biver  i:'t 
Croix  constituting  the  boundary  line  between 
them,  it  included  the  exercise  of  such  legislative 
powers  by  each  state  over  the  whole  river  as 
were  ,  consistent  with  the  exercise  of  similar 
powers  over  the  same  portions  of  the  river  by 
the'otfaei;  state    In  otn«f  words,  by  snch  cgm- 
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pact  eaA  state  tecared  to  ItseU  audi  "Concnr- 
rent  Jurisdiction'  opon  the  half  of  the  river 
within  the  territorial  limits  of  the  other  state^ 
by  redudng  what  would  otiierwiae  have  been  its 
exclusive  jurisdiction  updn  its  own  half  to  mere 
'concurrent  jurisdiction.'  The  result  is  .  that 
neither  of  these  states  could,  as  against  the  oth- 
er, rightfully  assume,  or  authorize  the  assump- 
tion of,  permanent  and  exclusive  occuijancT, 
possession,  and  control  of  the  entire  navigable 
portions  of  the  river.  President,  etc.,  y. 
Trenton  City  Bridge  Co-  13  N.  X  Bq.  46:  At- 
torney General  v.  I).  &  B.  B.  B.  K.  Co.,  27  N. 
J.  Eq.  631.  Of  course,  no  two  structures  or 
bodies  can  occupy  precisely  the  same  space  at 
the  same  time  upon  a  river,  any  more  than  else- 
where. Nevertheless  either  state  may,  in  aid 
of  navigation,  assume,  or  authorize  the  assump- 
tion of,  reasonable  occupancy,  possession,  and 
control  of  portions  of  audi  navigable  waters, 
provided  the  same  is  reasonably  consistent  with 
similar  occupancy,  possession,  and  control 
which  may  be  nssumH  or  authorized  by  such 
other  state.  Concurrent  jurisdiction,  to  be  of 
value  to  the  respective  states  or  to  any  one, 
must  have  a  practical  application.  Such  appli- 
cation should,  moreover,  be  consistent  with  the 
reasonable  continuance  of  a  navigable  channel 
as  a  public  highway  between  ouch  states,  and 
must  necessarily  remain  subject  to  any  regula- 
tion of  commerce  by  Congress  under  the  com- 
mercial clause  of  the  federal  Constltotion." 

State  T.  Cunnliigbam,  102  Miss.  237,  59 
South.  76,  Anil.  Gas.  1914D,  182,  decided  in 
1012,  contains,  perbaps,  the  ablest  discussion 
of  this  questiou  of  concorrent  jurisdiction 
that  Is  to  be  foand  In  the  books.  While  con- 
ducting a  barroom  on  a  ferryboat  plying  be- 
tween Helena,  Ark.,  and  Trotters  Point,  Miss., 
on  the  opposite  shore  of  the  Mississippi  river, 
and  vrhile  In  that  part  of  the  river  which  was 
west  of  the  center  or  thread  of  the  river, 
Cunningham  sold  Intoxicating  liquors  In 
violation  of  the  laws  of  Mississippi.  He  was 
indicted,  tried,  and  acquitted.  Pursuant  to 
authority  granted  by  Congress  to  fix  their 
boundary  line,  and  the  criminal  jurisdiction 
of  the  states  of  Mississippi  and  Arkansas, 
the  Jurisdiction  of  Mississippi  was  extended 
to  the  west  bank  of  the  river,  and  the  juris- 
diction of  Arkansas  was  extended  to  the 
east  bank,  each  state  to  have  omcurrent 
criminal  Jurisdiction  over  the  rtver,  whether 
the  offense  be  committed  on  the  Mississippi 
or  Arkansas  side.  In  reversing  the  Judgment 
of  acquittal,  the  court,  speaiUng  through 
Chief  Justice  Mayes,  said: 

"Under  the  resolution  of  Congress  and  under 
the  compact  between  the  states  of  Mississippi 
and  Arkansas,  the  fullest  jurisdiction  is  grant- 
ed to  each  sb&te  to  exercise  criminal  jurisdic- 
tion over  the  waters  of  the  Mississippi  river; 
each  state  making  and  executing  its  own  laws. 
Ttus  criminal  jurisdiction  extends  to  all  kinds 
of  crimes,  both  malum  in  se  and  malum  pro- 
hibitum. Each  state  has  a  right  to  determine 
for  itself  what  it  shall  constitute  as  a  crime 
within  its  jurisdiction,  and  if  these  things  are 
done  on  the  waters  of  the  river,  it  may  punish 
in  its  own  courts  for  the  doing  of  the  things, 
on  the  waters  of  the  river,  which  are  denounced 
by  its  laws,  whether  the  other  state  has  the 
same  law  or  not.  The  Jurisdiction  given  to  the 
states  enables  them  to  legislate  as  to  what  shall 
constitute  a  crime  in  its  jurisdiction,  as  well  as 
to  conduct  prosecutions  in  its  courts  for  crimes 
which  were  such  at  the  date  of  the  compact  be- 
tween the  states. 

"On  tiie  other  hand,  neither  state  can  oonduct 


a  proseeutioB  against  any  person  for  the  doing 
of  a  thing  npmi  the  waters  of  the  river  which 
constitutes  a  crime  only  nnder  the  laws  of  the 
other  state.  Each  state  must  conduct  its  prose- 
cutions for  sudi  crimes  as  are  denounced  by  its 
own  laws,  and,  in  case  the  act  is  a  crime  in  both 
states,  then  the  state  first  acquiring  Jurisdic- 
tion shall  conduct  the  prosecution  to  its  final 
determination^  and  when  the  prosecution  is 
so  omducted  it  is  a  bar  to  any  furthtt  proceed- 
ings in  the  courts  of  the  other  state,  even 
though  the  punishment  may  be  diSezent  ia  each 
state.  Concurrent  jurisdiction  of  this  character 
cannot  be  given  to  sovereign  states  without  its 
perplexities  and  oonfnaion,  bnt  we  think  the 
authorities  are  all  in  accord  with  the  rule  of 
law  as  we  now  announce  it" 

Iiemore  v.  Commonwealth,  127  Ky.  480, 
105  S.  W.  030,  82  Ky.  Law  Bep.  S87,  is  to  the 
same  effect. 

State  V.  Moyera,  156  Iowa,  678,  136  N.  W. 
S96,  41  Ia.  B.  A  (N.  S.)  366,  is  directly  in 
point  In  that  case  Moyers  was  prosecuted 
in  an  Iowa  court  for  fishing  with  a  hoop  net 
In  the  Mississippi  river,  which  formed  the 
boundary  line  between  Iowa  and  Illinois, 
without  having  obtained  the  license  required 
by  the  laws  of  Iowa.  Under  the  act  of  Con- 
gress of  1818  (Act  April  18.  1818,  c  67,  ft 
Stat  428),  and  the  act  1845  (Act  March  3, 
1845,  c.  48,  5  Stat  742)  admitting  Illinois  and 
Iowa,  respectively,  into  the  Union,  those 
states  "have  concurrent  Jurisdiction  on  the 
river  Mississippi";  the  middle  thread  of 
the  river,  however,  being  the  boundary  line 
between  the  two  states.  Moyers  was  ac- 
quitted tn  the  district  court,  nnder  a  direc- 
tion from  the  conrt,  because  it  did  not  appear 
that  he  was  fishing  on  the  westerly  or  Iowa 
side  of  the  river. .  In  bolding  tliat  ruling  to 
be  erroneous,  the  court  said: 

"An  examination  of  the  various  cases  relat- 
ing to  the  subject  of  concurrent  jurisdiction 
over  boundary  rivers  develops  the  fact  that 
great  difficulty  has  been  experienced  in  deter- 
mining its  nature  and  scope.  We  think  that  the 
meaning  of  the  term  as  used  In  the  acts  of 
Congress  conferring  such  concurrent  jurisdic- 
tion upon  the  various  states  may  be  ascertained 
with  some  reasonable  accuracy  by  taking  into 
account  the  difficulties  evidently  intended  to  be 
avoided.  As  suggested  b]r  this  court  in  State 
v.  Mullen,  supra,  a  manifest  purpose'  was  to 
avoid  the  question  so  difficult  of  determination 
as  to  whether  a  criminal  act  was  committed  on 
one  side  or  the  other  of  the  imaginary  boundary 
line,  which  might  often  be  a  matter  of  uncer- 
tainty. To  the  same  effect  see  State  v.  George, 
60  Minn.  503,  63  N.  W.  100.  This  evident  pur- 
pose of  Congress  is  not  accomplished  if  in  any 
kind  of  a  judicial  proceeding  the  jurisdlctioa 
of  the  court  over  the  subject-matter  is  depend- 
ent upon  the  relation  of  the  transaction  as  to 
the  place  of  its  occurrence  to  the  exact  Iraund- 
ary  line  of  the  state.  Nor  will  such  purpose  be 
accomplished  if  it  is  held  that  tlie  laws  of  the 
state  are  of  no  force  or  effect  beyond  this 
boundary '  line ;  for  the  courts  of  the  state 
would  in  that  event  be  called  upon  to  determine 
in  each  case  involving  the  application  of  ita 
laws  to  a  transactioit  on  the  river,  whetlier  the 
transaction  were  on  the  one  side  or  the  other 
of  this  boundary  Une. 

"The  whole  question  seems  to  turn  nltimately 
on  the  meaning  to  be  given  to  the  phrase  'con- 
cttrrent  jurisdiction.'  If  the  purpose  of  Con- 
gress was  to  give  to  each  of  the  states  border- 
ing on  the  river  no  other  power  than  to  enforce 
its  laws  with  reference  to  transactiona  (»  that 
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part  of'thc'tiyer  iadoded  within  Ita  bousdary 
line,  then  no  purpose  whatever  was  served  be- 
yond that  which  would  have  been  accomplished 
by  fi^ng  the  boundary  line  itself;  for  com- 
plete jurisdiction  ap  to  that  boundary  line 
would  thereby  have  been  vested  in  the  adjoin- 
ing states.  Certainly  sometliing  more  was  In- 
tended, and  the  thing  evidently  intended  was 
that  all  the  jurisdiction  which  might  otherwise 
have  been  exercised  by  the  state  with  reference 
to  tranaactionB  on  the  river  within  the  bound- 
ary line  should  be  possessed  and  exercised  by 
the  state  with  reference  to  like  transactions  on 
any  part  of  the  river  without  regard  to  the 
boundary.  This  conclnsion  is  in  accordance 
with  the  great  preponderance  of  authority  in 
relation  to  similar  questions.  J.  ■  8.  Keator 
Lumber  C!o.  t.  St.  Croix  Boom  Gorp^  72  Wis. 
62,  38  N.  W.  628,  7  Am.  St.  Eep.  837;  Opsahl 
V.  Judd,  30  Minn.  126,  14  N.  W.  576:  Carlisle 
▼.  State,  32  Ind.  55;  Sherlock  v.  Ailing.  44 
Ind.  184;  Memphis  &  O.  Packet  Co.  v.  Pikey, 
142  Ind.  304,  40  N.  B.  527;  Dugan  v.  State, 
125  Ind.  130,  25  N.  B.  171,  9  L.  K.  A.  321; 
Welsh  V.  State,  126  Ind.  71,  25  N.  E.  S<<3,  9 
Ij.  B.  a.  664;  State  v.  Metcalf,  65  JIo.  App. 
681;  Wiggins  Ferry  Co.  v.  Reddig,  24  111.  App. 
260:  Harrell  v.  Speed,  113  Tenn.  224,  81  S.  \V. 
840.  1  L.  R.  A.  (N.  S.)  639,  106  Am.  St.  R.p. 
814,  3  Ann.  Cas.  260:  State  v.  Faudro.  54  W. 
Va.  122,  46  S.  B.  269,  68  !>.  B.  A.  h77,  102 
Am.  St.  Rep.  927,  1  Ann.  Cas.  104;  McFall  v. 
Com.,  2  Mete.  (Ky.)  394.  The  use  of  the  term 
is  not  to  be  construed  as  requiring  joint  action 
of  the  two  states.  J.  B.  Keator  Lumber  Co.  v. 
St.  Croaz  Boom  Corp.,  supra.  Manifestly  this 
is  so;  for  joint  action  in  the  exercise  of  juris- 
diction over  the  river  would  be  impracticable. 
Neither  the  Le^slatures  nor  the  courts  of  the 
two  states  could  make  a  joint  arrangement  by 
which  the  laws  of  the  one  should  not  be  opera>- 
tive  on  the  river,  unless  they  coincided  in  every 
way  with  the  laws  of  the  other.  No  state  of  the 
Union  can  without  the  consent  of  Congress 
enter  into  any  agreement  or  compact  with  an- 
other state.  Const.  U.  S.  art.  1,  {  10,  par.  3. 
In  effect,  the  states  are  by  this  provision  of  the 
Constitution  incapable  of  entering  into  treaties 
with  each  other. 

In  some  of  the  cases  it  Is  held  that  "concnr- 
rent  Jurisdiction"  does  not  include  the  power 
to  regulate  tbe  right  to  fish  in  boundary  wa- 
ters. Thus  In  Roberts  v.  FuUerton,  117  Wis. 
222,  93  N.  W.  Ull,  65  L.  R.  A.  953,  it  appear- 
ed that  the  federal  statute  gave  Minnesota 
and  Wisconsin  concurrent  Jurisdiction  on  tbe 
waters  of  tbe  Mississippi  river,  and  tbe  plain- 
tiff sued  ttie  defendant  for  damages  for  tak- 
ing tbe  plaintiff's  fisb  net  from  where  it  was 
located  by  him  to  catch  fish  In  tbe  waters  of 
Lake  Pepin ;  the  net  being  staked  to  tbe  bot- 
tom of  tbe  lake.  Defendant  answered,  admit- 
ting tbe  allegations  of  tbe  complaint,  and 
pleading.  In  Justification,  that  be  acted  as  an 
officer  of  tbe  state  of  Minnesota.  A  demurrer 
was  sustained  to  tbe  answer,  wbereui>on  tbe 
defendant  appealed.  In  affirming  tbe  deci- 
sion of  tbe  lower  court,  tbe  Wisconsin  Su- 
preme Court  said: 

"Without  proceeding  farther  in  our  investiga- 
tions, we  are  satisfied  that  tlie  term  'concur^ 
rent  jurisdiction'  was  used  in  the  acts  admitting 
or  providing  for  the  admission  of  Wisconsin 
and  Minnesota  into  the  Union  in  tbe  same  sense 
in  which  it  had  theretofore  been  used  as  ap- 
plicable to  similar  situations,  both  in  written 
and  unwritten  law»— in  the  same  sense  that  it  itf 
said  concurrent  jurisdiction  exists  by  comity  of 
nations  upon  waters  divided  by  their  boundary 


Un*  unless  othervise  provided  by  som«  wilttsli 
law. 

"Tested  by  the  principle  above  adopted,  4o 
the  mere  police  regulations  of  one-  country  re- 
carding  the  exercise  of  the  common  right  of 
fishing  extend  into  the  territory  of  a  foreign 
jurisdiction,  the  two  being  separated  bv  an 
unperceptible  boundary  line  in  a  river  or  lake? 
Is  the  common  right  of  fishing  which  belongs 
to  the  peofile  of  this  state  within  all  that  part 
of  its  territory  on  the  easterly  side  of  the  main 
chann^  of  the  Mississippi  river  subject  to  the 
laws  of  the  state  of  Muinesota?  There  is  no 
escaping  the  conclusion  that,  if  such  is  the  case, 
it  is  competent  for  that  state  to  extend  its 
police  regulatiiMis  as  regards  fishing  and  hunt- 
ing over  a  largj  part  of  the  waters  of  Lake  Su- 
perior on  the  Wisconsin  side,  reaching  up  to 
the  shore  line,  and  for  the  stete  of  Michigan 
to  extend  ite  laws  on  Lake  Michigan  on  the 
same  subject  to  the  Wisconsin  shore.  We  have 
searched  in  vain  to  find  authority  to  sustain 
the  affirmative  of  the  proposition  suggested.  In 
BO  instance  recorded  in  the  books  has  one  coun- 
ti7  been  held  entitled  to  exercise  jurisdiction 
to  regulate  the  common  right  of  fishing  in  the 
territory  ot  a  foreign  state  under  the  measure 
of  concurrent  jurisdicti<Hi  commonly  exercised 
by  the  two  on  the  waters  divided  by  their 
boundary  Une.  We  venture  to  say  that  such 
conciurrent  jurisdiction  has  never  been  success- 
fully invoked  to  justify  interferences  by  one 
state  or  country  with  the  enjoyment  of  the  right 
to  fish  within  the  territorial  boundaries  of  the 
other.  It  would  be  foreign  to  the  necessities 
of  this  case  to  enter  into  a  discussion  regard- 
ing the  limits  of  that  jurisdiction.  It  is  suffi- 
cient for  this  case  that  we  have  reached  the 
conclusion  that,  while  it  refers  to  acte  of  a 
criminal  or  civil  nature  on  the  water,  or  acte 
in  some  way  connected  with  the  use  of  the 
water  for  navigable  purposes,  it  does  not  ex- 
tend to  tbe  right  of  one  state  by  legislative  en- 
actment to  govern  the  fishery  rigbte  of  the 
people  in  a  foreign  jurisdiction.  As  we  have 
before  seen,  this  country  and  the  British  prov- 
inces exercise  concurrent  jurisdiction  over  the 
waters  divided  by  their  boundary  line,  and  tbe 
same  is  true  as  to  this  country  and  Mexico. 
No  one  would  venture  to  say  that  one  country 
could  enforce  its  laws  for  uie  preservation  of 
fish  or  regulating  the  taking  of  fish  within  the 
territorial  limits  of  the  other.  It  is  to  be  re- 
gretted that  the  nature  of  the  authority  on  wa- 
ters of  the  Mississippi  exercisable  by  Wiscon- 
sin and  Minnesota  has  not  been  heretofore  def- 
initely decided.  No  court  has  yet  dealt  with 
the  subject,  or  the  meaning  of  the  language 
requiring  construction  in  similar  situations,  so 
as  to  cover  the  whole  thereof  satisfactorily,  if 
at  all.  Many  judges  have  deplored  the  un- 
certainty existing,  but  have  found  a  convenient 
way  of  escaping  the  labor  of  removing  it.  The 
intereste  at  stake  are  so  great  that  it  is  not 
to  be  wondered  that  any  one  appreciating  the 
same  should  hesitate  long  before  entering  upon 
the  difficult  task  of  solving  completely  the 
troublesome  question  suggested.  There  is  a  con- 
census of  opinion  that  concurrent  jurisdiction 
does  not  mean  concurrent  dominion,  and  that 
it  refers  only  to  things  afloat  or  on  the  water 
in  some  reasonable  view  of  tbe  situation,  or  so 
circumstanced  as  to  be  legitimately  regarded 
as  connected  with  the  use  of  the  water  for 
navigable  purposes.  That  is  about  as  far  as  the 
courte  have  gone.  In  (Jamer's  Case,  8  Grat. 
[Va.l  655,  676,  a  case  decided  in  a  jurisdiction 
where,  if  anywhere,  we  would  expect  the  term 
under  discussion  to  have  had  a  well-defined  and 
well-understood  meaning  at  an  early  day,  while 
the  judges  in  lengthy  opinions  severally  refer- 
red to  it,  not  one  of  them  attempted  to  define 
it.  Judge  'Taliaferro  said  it  refers  'only  to 
things  afloat'  at  best.  "The  question  is  a  very 
important  one,  and  I  decline  stating  any  opin- 
ion, when  it  does  not  necessarily  arise  in  the 
case.'    Justice  F^  said  (page  752):    'What  is 
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0i«  prociM  raeaniag  of  "ooncnrrant  jurisdiction" 
I  am  not  prepar^  to  say.  It  strikes  me  M 
equivaleiit  to  "common."  It  Is  our  opinion 
tiiat  the  term  refers  to  that  authority  eommon- 
ly  exercised  concurrently  upon  water  divided 
by  the  boundary  line  between  two  conatriee, 
according  to  the  public  law  as  recognized  in 
this  country  at  the  time  the  use  of  the  term 
became  common  in  our  legislative  history;  that 
it  relates  to  matters  at  least  in  some  way  con- 
nected with  the  use  of  the  water  for  navii^ble 
purposes,  to  things  afloat,  or  in  some  legitimate 
sense  on  the  water — things  difficult  to  deal  with 
if  it  were  necessary  to  determine  in  each  in- 
stance of  the  exercise  of  jurisdiction  the  pre- 
cise location  of  the  particular  act  involved  as 
regards  the  boundary  line;  but  that  it  does  not 
include  the  right  to  regulate  the  enjoyment  by 
the  people  of  one  state  within  its  domain  of 
righta  incident  to  their  situation,  such  as  the 
right  to  navigate  or  fish.  It  does  not  empower 
one  state  to  spread  its  mere  police  regnlatioDS 
over  territory  of  another,  regulating  the  sover- 
eign property  right  of  tbe  latter  ui  or  to  the 
water  flowing  over  such  territoiy,  or  to  the 
fish  therein  or  fowls  thereon,  which  it  holds 
in  trust  for  the  enjoyment  of  the  whole  people 
within  its  bonndaries,  in  their  individual  capaci- 
ties, under  such  lejgal  restraints  as  socb  <Ahet, 
in  its  legislative  wisdom,  may  see  fit  to  impose, 
ao  long  as  such  enjoyment  does  not  interfere 
unlawfully  with  like  enjoyment  by  the  people 
of  the  state  on  the  opposite  side  of  the  boand- 
ary." 

State  V.  Bowen,  149  Wis.  203,  ISB  N.  W. 
494,  39  L.  R.  A.  (N.  S.)  200,  is  to  tbe  same 
effect,  holding  that  tbe  jurisdiction  of  a  state 
for  the  enforcement  of  Its  flsh  and  game  laws 
is  coextensive  wltb  and  limited  by  tbe  bound- 
aries of  tbe  rivers,  even  though  they  consist 
of  tbe  tbread  of  a  navigable  stream  over 
whose  waters  the  adjacent  states  bave  con- 
current jurisdiction  for  other  purposes. 

[7]  These  decisions  are  rested  upon  tbe 
well-establlsbed  principle  that,  by  reason  of 
tbe  state's  control  over  flsb  and  game  wltbln 
Its  limits.  It  Is  wltbln  tbe  police  power  of 
its  Legislature,  subject  to  constitutional  re- 
strictions, to  enact  such  general  or  special 
laws  as  may  be  reasonably  necessary  for  tbe 
protection  and  Regulation  of  the  public's 
right  in  Its  flsb  and  game,  even  to  the  extent 
of  restricting  the  use  of,  or  rlgbt  of  property 
In,  tbe  game  after  It  bas  been  taken  or  killed. 
19  Cya  1006,  1006,  1012;  Geer  v.  Connect- 
Icntt.  161  U.  S.  629,  16  Sup.  Ct.  600,  40  L. 
Ed.  793;  Wbarton  v.  Wise,  158  TJ.  S.  155,  14 
Sup.  Ct  783,  38  L.  Ed.  669;  United  States  v. 
Alaska  Packers  Asaodation  (C.  C.)  79  Fed. 
162. 

Tbe  act  of  1916  now  under  consideration 
was  passed  by  virtue  of  tbat  power;  and 
similar  statutes  bave  been  enacted  In  most  of 
tbe  states.  It  It  were  necessary  for  Indiana 
to  pass  similar  laws,  or  to  consent  to  tbe 
statutes  enacted  by  tbe  Legislature  of  Ken- 
tucky upon  tbe  subject,  or  vice  versa,  tbere 
would  be  no  protection  whatever  for  the  fish 
in  the  Oblo  river,  since  it  is  practically  Im- 
possible to  get  tbe  Legislatures  of  different 
states  to  co-operate  to  that  extent.  Tbe  con- 
current jniladlctioa  t  Indiana  and  EentadiLy 


requires  neltber  state  to  oonseat  to  tbe  laws 
of  tbe  otber,  or  to  agree  upon  the  enactment 
of  statutes,  la  order  to  exercise  their  respec- 
tive Jurladlfttons.  Neltber  state  bas  ever  en* 
tertalned  so  bupmctlcaHe  an  Idea.  Tbe  cas- 
es showing  that  Kentucky  bas  separately  ex- 
ercised her  jurisdiction  bave  beretoiSore  been 
dted.  Indiana  bas  repeatedly  exerdBed  bet 
jurisdiction  In  precisely  tbe  same  way.  Car- 
Usle  V.  State,  32  Ind.  65;-  Sherlock  v.  Ailing, 
44  Ind.  184;  Dogan  t.  State,  125  Ind.  130.  25 
N.  E.  171,  9  L.  B.  A.  821 ;  Welsh  v.  State.  126 
Ind.  71,  25.N.  E.  883,  9i:i.B.A.664;  M.&C 
P.  Co.  V.  Plkey,  142  Ind.  304,  40  N.  E.  527. 
Both  states  have  proceeded  npon  tbe  theory 
that  ooBCurrent  Jurlsdlctloa  means  jurisdic- 
tion of  two  powers  over  one  and  tbe  same 
place,  as  defined  by  tbe  United  States  Su- 
preme Court  In  Wedding  v.  Meyler,  supra; 
each  state  making  and'  executing  Its  oiwn 
laws,  wlthont  considering  whether  tbe  otb- 
er state  bad  tbe  same  laws.  To  say  tbat 
tbe  Jurisdiction  is  joint,  thereby  requiring 
tbe  joint  action  of  tbe  two  states,  would  mot 
only  deprive  each  state  of  tbe  jurisdiction  ex- 
pressly conferred  npon  It  by  tbe  compact  wltb 
Virginia  wltb  tbe  consent  of  Congress,  but  It 
would  require  tbe  two  states  to  malie  an 
agreement  or  compact  by  wbleb  tbe  laws  of 
one  should  not  be  operative  on  the  river,  un- 
less tbey  coincide  In  every  way. with  tbe  laws 
of  tbe  other — an  arrangement  expressly  for- 
bidden by  section  10  of  article  1  of  tbe  fed- 
eral Constitution.  State  v.  Moyers,  supra. 
As  stated  by  Rocer,  this  concurrent  Juris- 
diction is  given  over  tbe  river,  and  not  of 
tbe  lavra  Of  tbe  abutting  states.  Borer  on 
Interstate  Law,  p.  438. 

The  adjudications  of  courts  of  last  resort 
sustaining  this  view  are  quite  numerous,  as 
is  above  shown,  while  tbe  theory  that  concur- 
rent jurisdiction  means  "joint"  jurisdiction 
bas  been  countenanced  only  In  Re  Mattson 
(1895),  supra,  and  Ex  parte  Desjelro  (1907), 
supra,  botb  decided  in  tbe  U.  S.  circuit  court 
for  tbe  district  of  Oregon.  Neltber  of  these 
cases  has  ever  been  approved  or  followed  by 
any  other  court;  and,  in  view  of  tbe  later 
federal  cases  of  Nlelson  v.  Oregon,  supra,  and 
Columbia  River  Packers  Ass'n  v.  McGowau 
(C.  C.)  172  Fed.  991,  tbey  must  be  considered 
both  as  unsound  in  principle  and  against  the 
great  weight  of  antborlty. 

So,  whether  we  apply  tbe  rule  tbat  a  state 
has  jurisdiction  of  offenses  committed  within 
its  boundary,  or  construe  tbe  concurrent  ju- 
risdiction of  Kentucky  to  give  It  Juriadlctloa 
over  tbe  whole  of  tbe  Oblo  river,  regardless 
of  tbe  location  of  tbe  boundary  line  between 
Kentucky  and  Indiana,  or  apply  tbe  doctrine 
tbat  tbe  state  of  Kentucky  bas  the  right  to 
protect  tbe  flsh  wltbln  Its  limits,  tbe  judg- 
ment of  tbe  circuit  court  will  bave  to  be  af- 
Armed. 

ft  is  so  ordered. 
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LOACH   ▼.   fiTMkXB.     9^0.   4124J 

(Court  ot  Criminal  Appeals  Of  Tttaa.     Vor, 
JB,  19ie.) 

1.  Cbuunal  Law  «=»673(S>— Tbiajl  -~  Lna- 

ZATION  OF  EVIDKNCK. 

Ib  a  prosecution  for  rlcHnr  on  tba  railroad 
pass  of  another,  testimon;  of  tlM  rallroad'a 
aaditor,  tibat  defendant  had  previouriy  ridden 
on  the  pass,  was  admissible  on  the  question  of 
identity  to  show  the  number  of  times  witness 
had  been  with  defendant  and  his  opportunity 
for  recognition,  aad  alMMild  have  been  limited 
to  the  purpose  for  whidi  it  was  introduced. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  1870;  Dec.  Dig.  «=>^3(5).] 

2.  CsnTiRAi.  Law  «=>434—BviDEWCii— Alibi. 

In  a  prooactrtion  for  riding  on  another's  rail- 
road pass,  where  a  witness  waa  offered  by  de- 
fendant, after  the  road'a  auditor  had  positively 
identified  defendant  as  being  the  part^  who 
used  the  pass,  who  would  have  sworn  uat  on 
that  particular  day  dafMidant  was  at  a  Sunday 
school  elsewhere  at  the  time,  and  it  was  made 
to  appear  that  witness  was  familiar  with  Sun- 
day school  matters  and  the  roll  book,  as  his  sis- 
ter and  wife  bad  bcea  the  secretaiies,  the  evi- 
dence ahould  have  been  admitted. 

PSd.   Note.— For   other   cases,   see    Criminal 
Law,  Cent.  Dig.  i  1023;    Dec.  tHg.  «=9434.] 

8.  Cbikinal  Law  «=»3e9(16)  —  Evidkncs  — 

Matebxautt. 
Testimony  of  a  train  anditor,  that  the  pan 
was  used  on  certain  trips  and  certain  dates  oth- 
er than  those  charged,  was  inadmissible,  since  if 
defendant  did  ride  on  the  pass  on  snch  trips 
and  snc^  dates,  it  would  not  serve  to  identity 
him  in  rdatkm  to  the  offense  charged. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  (  824;   Dec.  Dig.  «=9368(15).] 

4.  WrrmssES  «=>331)4— IUFKAOEiaNT. 

Where  the  owner  of  the  pass  testified  that 
he  did  not  permit  any  one  to  ride  on  it,  testi- 
mony, of  a  train  auditor  on  other  trips  and 
dates  other  than  that  charged,  that  the  owner's 
pass  was  nsed  on  such  trips  and  dates  by  de- 
fendant was  not  admissible  to  impeach  the  own- 
er of  the  pass. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  «s>331^.] 

6.  GBDaNAi,  Law  «=9ll69(5)— Eabuubbs  tU- 

Bo«— LiMTriNO  TisnifOHT. 
The   limitation    of    inadmissible   testimony 
does  not  care  the  error  in  its  admission. 

[Ed.    Note. — For   other   cases,   see    Criminal 
Law,  Cent  Dig.  |  8141;  Dec.  Dig.  «=»116»(6).l 

6.  Cbiminac  Law  <S=>788(2)  —  Tbiai.  —  IR- 

SIBTJCnON. 

Where  the  conrt  diaiged  not  to  consider 
testimony,  tending  to  show  that  defendant  rode 
on  the  pass  on  another  trip,  as  showing  an  of- 
fense charged,  and  that  defendant  was  not  on 
trial  for  riding  on  the  pass  on  other  trips 
than  that  charged,  such  charge  was  objection- 
able as  not  spMif^ing  and  properly  submitting 
that  the  evidence  of  other  trips  was  admitted 
to  show  the  chance  of  the  railroad's  auditor 
knowing  and  identifying  defendant,  and  to  con- 
tradict the  owner  of  the  pass,  who  had  testified 
he  let  no  one  use  It 

[EJd.    Note.— For   other   cases,   see   Criminal 
Law,  Cent.  Dig.  S  1875;  Dec.  Dig.  «=5>783(2).] 

7.  Cbimimal  Law  <S=»763,  764(14)— TSiai.  — 
Gbabob  or  Weight  of  Testimont. 

A  diarge,  that  the  Jnry  should  not  consider 
testimony  tending  to  show  that  defendant  rode 
on  the  pass  on  otner  trips  and  dates,  was  wa  the 
weight  of  the  testimony,  as  assuming  that  de- 


fcndaat  4M  ride  ««  it,  at  least  tiiat  the  testi- 
mony tended  to  show  that  fiict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low,  Cent.  Dig.  H  1781,  1T41;   Dec  Dig.  «=> 

8.  CiBmnrAi.  Law  «a»678(8)^LnaTiiro  In- 

PBACKIKO  TBSmCOIIT. 

Where  testimony  was  admissible  only  to 
impeach  a  witness,  the  jnry  should  have  been 
so  told. 

[Ed.  Note.— For  other  eases,  see  Oiminal 
Law.  Cent  Dig.  (  1875;  Dec.  Dig.  «=3673(3).] 

9.  cataniTAr,  Law  «caS8&— Btidbkcb— Idbit- 

XJVI. 

The  auditor  of  the  road  could  have  testified 
that  he  had  seen  defendant  previously  to  the 
offense,  if  defendant  showed  tiie  auditor  did 
net  know  him. 

[Ed.  Note. — ^For  other  eases,  see  Criminal 
Lew,  Cent  Dig.  §§  767-772;  Dec.  Dig.  «=3339.1 

Appeal  from  Hunt  Comily  Ooart;  H.  O. 
Norwood,  .Tadge. 

Hamp  Leach  waa  convicted  of  riding  on 
tbe  railroad  pass  at  another,  and  be  appeals, 
jadgment   reversed,   and   cause    remanded. 

See,  also,  180  S.  W.  122. 

dark  ft  Leddy,  of  Greenville,  for  appel- 
lant O.  C.  McDonald,  Asst  Att7.  Cen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  riding  on  the  pass  of  J.  B.  RatllfT;  his 
pnnlBliment  Ibeing  assessed  at  a  line  of  $100, 
and  30  days'  Imprisonment  tn  the  connty 
Jail. 

The  state's  case  Is  dependent  npon  the  fact 
that  appellant  slmnlated'  X  B.  Ratllir,  to 
wbom  had  been  issued  a  Missouri,  Kansas 
ft  Texas  Railway  free  pass,  and  used  it  under 
the  name  of  J.  B.  BatlltT.  This  was  denied  by 
appellant,  and  testimony  introduced  show- 
ing it  not  to  be  the  fact.  There  was  testi- 
mony Introduced  by  the  state  over  objection 
of  appellant. 

[1]  One  of  the  bills  recites  that  after  the 
state's  witness  A.  M.  Klrby  testified  that  de- 
fendant FOde  on  J.  R.  Ratllirs  pass  on  the 
train  of  which  he  was  auditor  on  the  IStb 
of  December,  1914,  and  positively  identified 
defendant  as  the  man  who  presented  Rat- 
lifTs  pass  for  transportation,  the  state  asked 
witness  If  defendant  ever  presented  that 
pass  at  any  other  time  for  transportation. 
Appellant  excepted  to  the  introduction  of  this 
evidence  on  the  ground  that  he  was  charged 
with  using  the  pass  In  question  on  a  specific 
trip  from  Greenville  to  Emory,  and  the  evi- 
dence offered  showed  a  separate  and  distinct 
offense  from  that  for  which  the  defendant 
was  on  trial ;  that  it  did  not  in  any  way  tend 
to  connect  defendant  with  the  commission  of 
the  offense  charged ;  did  not  tend  to  show 
system,  or  develop  the  intent  of  defendant; 
was  not  a  part  of  the  res  gestae  of  the  trans- 
action, and  was  highly  prejudicial  and  cal- 
culated to  cause  the  Jury  to  believe  that  the 
defendant  was  an  habitual  violator  of  the 
law.   These  objections  were  all  overruled,  and 
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the  wltniuB  testlfled  tbat  the  defendant  bad 
prior  to  said  trip  from  Greenrllle  to  Emory 
rode  from  £)mory  to  Greenville  on  December 
8,  1914,  on  the  pass  of  J.  R.  Ratliff,  and  that 
he  presented  same  for  transportattrai  as 
being;  J.  R.  Ratllff  on  that  date ;  and  the  Mil 
further  redtes  that  the  state  ofTered  In  evi- 
dence slips  Identified  by  the  auditor  Kliby 
as  being  recorded  by  him  as  auditor,  show- 
ing that  on  train  No.  12,  on  December  8, 
1914,  on  the  ran  from  Bmory  to  OreenvUle, 
pass  No.  B2089  of  J.  R.  Ratllff  vras  nsed  as 
transportation  between  Kmory  and  Green- 
TlUe ;  that  at  the  time  the  state  offered  said 
slips  in  evidence  defendant  objected  for  the 
reasons  above  stated,  setting  them  out  in 
full.  The  trial  judge  approves  this  by  stat- 
ing (me  of  the  contentions  of  defendant  was 
that  the  witness  could  not  identify  him,  and 
tills  testimony  was  admitted  to  show  the 
number  of  times  the  witness  had  been  with 
defendant,  and  the  opportunity  for  recogni- 
tion, and  because  this  is  controlled  by  par- 
agraph No.  5  of  the  main  charge.  If  it  be 
conceded  this  testimony  was  admissible,  then 
it  should  have  been  limited  to  the  purpose 
for  which  It  was  Introdnced,  and  the  court 
said  that  was  identity.  The  court  says  be 
controls  this  by  subdivision  No.  6  of  his 
charge.    This  reads  as  follows: 

"You  are  instructed  not  to  consider  the  testi- 
mony tending  to  show  tbat  defendant  rode  on 
the  pass  of  J.  R.  Ratliff  from  Denison  to 
Wichita  Falls,  as  showing  an  offense  diar^ 
in  this  case.  The  defendant  is  not  on  trial 
for  riding  on  the  pass  of  J.  R.  Ratliff  on  other 
roads  of  the  Missouri,  Kansas  ft  Texas  Railway 
Company  of  Texas,  than  that  from  Greenville 
to  £imory,  and  you  should  not  find  him  guilty 
of  other  offenses." 

In  a  general  way  the  court  charged  the 
Jury  they  could  not  convict  appellant  on  the 
use  of  the  pass  from  Denison  to  Wichita 
Falls,  but  this  transaction  was  on  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  be- 
tween E}mory  and  Greenville,  in  an  entirely 
different  part  of  the  state,  and  If  the  court 
is  correct  that  the  testimony  was  admissible, 
it  was  to  identify  the  defendant,  as  that  be- 
came a  question  in  the  case.  This  was  the 
trial  court's  theory  of  the  matter  and  his 
reason  lor  permitting  the  evidence  to  go  to 
the  Jury.  Wherever  testimony  is  introduced 
for  the  purpose  of  identification  of  an  accused 
as  a  means  of  connecting  him  with  the  crime 
for  which  he  Is  being  tried,  this  testimony 
must  be  limited.  The  authorities  have  been 
collated  by  Mr.  Branch  in  his  work  on  Crim- 
inal Law,  !  366.  This  was  a  different  of- 
fense at  a  different  occasion,  if  appellant 
used  Ratliff's  pass.  The  state's  case  was, 
and  so  submitted  to  the  Jury,  that  be  rode  on 
the  pass  from  Greenville  to  Emory,  and  this 
was  on  the  13th  of  December.  The  train 
auditor  Klrby  identified  defendant  as  the 
man  who  rode  from  Greenville  to  Emory  at 
that  time.  The  testimony  of  defendant  is  to 
the  effect  that  he  did  not  ride  on  the  train 
on  the  13th  of  December  going  from  Green- 


Tllle  to  Emory.  Qnlte  a  nnmber  of  witness- 
es werA  introduced  wbb  swoie  jpositlvely  to 
an  alibi  on  that  particnlar  day.  This  evi- 
dence was  introduced  to  show  that  he  rode 
from  Emory  to  GreenvUle  five  days  before  on 
the  same  pass.  The  writer  does  not  believe 
this  testimony  introduclble  either  on  the 
trial  oonrt's  theory  of  identiflcatlon,  and  cei^ 
talnly  not  on  the  question  of  system.  System 
is  not  involved  by  this  diaracter  of  testimony. 
But  having  admitted  tlie  testimony.  It  cer- 
tainly should  have  been  limited  to  the  pur- 
pose tor  wliicb  u  was  admitted. 

[2]  Another  bill  recites  that  after  Klrby 
had  positively  identified  defendant  as  being 
the  party  who  used  Ratliff's  pass  on  De- 
cember 13th,  the  witness  Lon  Bullock  was 
offered  by  the  defendant,  and  who  would 
haye  sworn,  had  be  been  permitted,  tbat  on 
December  ISth  defendant  was  at  a  Baptist 
Sunday  school  30  odd  miles  from  (ireenville 
at  10  o'clock,  and  was  not  in  Greenville. 
Other  testimony  was  introdnoed  to  show  the 
same  fact  One  or  more  of  tbe  witnesses 
testified  positively  that  they  were  members 
of  that  Sunday  school,  and  one  or  two  of 
them  members  of  the  Bible  class,  of  which 
defendant  was  also  a  member ;  tbat  tbe  sec- 
retary of  that  Sunday  school  kept  a  roll  of 
attending  members  each  Sunday,  and  that 
he  was  familiar  with  this  bool^  as  his  sister 
and  his  wife  had  been  tbe  secretaries;  that 
he  knew  their  handwriting,  and  knew  of 
the  fact  that  they  kept  this  book,  and 
knew  their  means  of  showing  on  the  book 
the  attendance  or  absenoe  of  each  attendant ; 
that  those  who  were  absent  were  marked 
"a"  and  those  who  were  present  had  a 
straigjit  mark  after  their  name.  This  indi- 
cated their  presence  or  absence  at  roll  call 
and  their  attendance  or  nonattendance  upon 
Sunday  school  This  matter  and  what  the 
book  contained  was  offered  to  be  proved  by 
Bullock.  The  court  excluded  it  "nie  court 
says  that  dtfendant  did  not  show  to  his  sat- 
isfaction tbat  tbe  record  was  properly  or 
correctly  k^;)t,  or  that  it  spoke  the  truth; 
that  the  party  who  made  the  record  was  not 
in  attendance  upon  the  court  to  testify  as  to 
the  correctness  or  truthfulness  of  the  same. 
The  sister  of  the  witness  Bullock  was  not 
present,  neither  was  bis  wife.  The  sister 
bad  gone  to  tbe  western  part  of  the  state, 
and  perhaps  was  living  in  Kent  county.  It 
seems  the  wife  of  the  witness  was  at  home. 
But  if  this  witness  knew  the  facts  as  cer- 
tainly and  accurately  as  did  the  other  two 
witnesses,  there  is  no  reason  why  he  should 
not  have  so  testified.  It  is  shown  by  this  and 
another  witness  these  books  were  correctly 
kept,  and  that  they  were  familiar  with  them 
and  with  not  only  the  books  themselves  and 
the  mann^  of  keeping  them,  but  were 
thoroughly  identified  with  the  whole  Sunday 
school,  and  one  of  the  Bullocks  at  one  time 
superintended  or  was  president  of  the  Sun- 


Digitized  by 


Google 


xex^ 


IMKOBL  V.  STATB 


789 


day  acbool.  OertaUdy  fto  aneatton  of  Idsxh 
tlty  being  an  iaavB,  here  la  an  aUbi  wUoh  la 
abown  not  only  by  fbe  wltneaa,  vho  atated 
tbat  defendant  waa  at  Sunday  achool  and 
waa  not  In  Oreenrilte  at  ttae  time,,  bat  bare 
waa  evidence  of  the  aecretaiy'a  boolca  ahow- 
Ing  be  anawered  hla  roll  call  that  day  at 
Sunday  achooL  If  the  court  waa  of  opinion 
that  Kirby  had  Been  the  defendant  on  hla 
train  Ave  daya  before  th»  13th  of  December, 
on  the  queatlon  of  Identity,  thla  evidence 
wonld  be  contradictory  of  Kirby.  The  judge 
atates  that  it  waa  not  proved  to  his  aatia- 
faction  that  the  booka  were  properly  or  cor- 
rectly kept,  but  the  wltneaa  aweara  they  were, 
and  there  la  no  evidence  to  the  contrary  In 
the  record.  The  atate  did  not  undertake  to 
ahow  that  the  booka  were  not  correctly  kei>t. 
The  court  waa  in  error  In  thla  matter.  Upon 
another  trial  thla  evidence  ahould  be  permit- 
ted to  go  to  the  Jury  along  with  the  other 
teatimony  U  identity,  or  defeudant'a  presence 
on  the  train  on  the  13th  of  the  month  aa  tes- 
tified by  Kirby,  becomes  an  iaaue. 

[S-51  Another  bill  recites  tliat  the  wltneaa 
Ccnnell  waa  offered  to  prove  that  hla  record 
showed  that  Satllfl'a  pass  was  used  from 
Wichita  Falls  to  Henrietta  on  November  6, 
1914,  and  that  the  same  pass  was  used  from 
Denison  to  Wichita  Falls  on  November  5th, 
and  his  record  showed  that  fact;  that  he 
was  train  auditor  on  said  dates,  nmnlng  be- 
tween Denison  and  Wichita  Falls ;  that  when 
he  waa  asked  whether  the  defendant  waa  the 
man  who  used  said  pasa  at  that  time,  appel- 
lant objected  for  varioua  an^  sundry  rea- 
aona,  which  are  nnneceaaary  to  repeat  These 
were  all  overruled,  and  the  witness  testified 
that  he  had  seen  this  defendant  since  he  had 
been  at  the  trial,  and  identified  defendant 
as  such  party,  and  was  positive  of  such  fact 
The  court  approves  this  bill  with  the  state- 
ment that  paragraph  No.  5  of  the  main 
charge  tells  the  jury  that  they  shall  not  con- 
sider the  testimony  tending  to  ahow  that  de- 
fendant rode  on  pass  from  Denison  to  Wich- 
ita Falls  as  showing  an  otTenae,  but  thla  evi- 
dence was  only  permitted  to  contradict  3.  R. 
Ratcllft  who  had  testified  that  he  had  not 
X)ermltted  any  one  to  ride  on  hla  pass  at  any 
time,  and  this  was  so  stated  by  the  county 
attorney  when  he  offered  the  testimony.  The 
charge  has  already'  been  copied  in  full  on 
thla  question.  This  testimony  was  not  ad- 
missible. If  appellant  did  ride  on  the  pass 
between  Henrietta  and  Wichita  Falls,  or 
between  Denison  and  Wichita  Falls,  it  woiUd 
not  serve  to  Identify  him  on  the  13tb  of  De- 
cember on  the  Missouri,  Kansas  &  Texas  Kali- 
way  between  Greenville  and  Emory.  But  the 
court  admitted  the  evidence  to  Impeach  the 
witness  Batlift,  who  testified,  the  judge 
states,  that  be  did  not  tiermlt  any  one  to 
ride  on  his  pass.  The  court  told  the  jury 
they  could  not  convict  under  this  indictment 
for  that  offense,  but  he  did  not  limit  it  for 
the  purpose  for  which  it  was  offered.    If  the 


wltnei^  Oopnell  waa  aoriect,  appellant  wai^ 
OBlDf  BatlUTs  pass  bstween  Henrietta  and 
Wichita  Falls,  some  time  before  he  Is  charged 
with  having  used  it  on  the  train  between 
Greenville  and  E>nor7.  It  Is  the  same  pasa, 
or  that  waa  the  theory  of  the  state,  bearing 
the  same  number  and  same  name.  It  seems. 
While  the  court  did  tell  the  jury  they  could 
not  convict  him  under  this  Indictment,  yet 
he  did  not  tell  them  for  what  purpose  the 
evidence  could  be  used.  The  writer  is  of 
the  opinion  that  this  testimony  is  not  admis- 
sible for  any  purpose  under  this  record.  It 
could  serve  but  one  purpose,  so  far  as  the 
writer  can  see,  and  that  la  to  ahow  that  ap- 
pellant waa  riding  on  thla  pasa  on  different 
occaslona  The  writer  does  not  understand, 
however,  that  the  mere  fact  that  defendant  la 
identiSed  folly  as  being  the  man  by  the 
atat^'a  witness  with  a  transaction  occurring 
a  month  before  in  a  different  part  of  the  atate 
could  be  need  to  Identify  him  on  the  date 
relied  upon  for  conviction.  Tills  testimony 
was  not  only  not  admisalble,  but,  having  been 
admitted.  It  ought  to  have  been  limited. 
However,  the  limitation  of  inadmlaslble  tea- 
timony 4oes  not  cure  the  error  in  ita  admla- 
slon. 

[6-8]  The  appellant  excepted  to  the  court's 
charge  before  it  was  read  to  the  jury  and 
asked  aiieclal  charges,  which  were  lefuaed. 
A  charge  aaked  by  appellant  waa: 

"Ton  are  isatructed  that  the  tripa  testified 
to  by  the  wltneaa  Kirby,  that  defendant  made 
from  Kmory  to  Greenville  on  December  8th,  in 
which  it  is  claimed  that  the  defendant  used 
RatUff's  pass,  cannot  be  used  by  yon  to  base  a 
eonvictioii,  aa  the  indictment  in  tais  case  charges 
defendant  with  having  ridden  on  RatUff's  pasa 
from  Greenville  to  Emory,  and  you  cannot 
therefore  convict  him  for  any  oAer  trip  than 
the  one  alleged  in  the  indictment  It  therefore, 
yon  do  not  believe  that  defendant  rode  on  said 
pass  from  Greenville  to  Emory  on  the  occasion 
testified  to  bv  Kirby,  or  if  yoa  have  a  reason- 
able doubt  of  aach  uct,  you  will  acquit  him." 

He  also  asked  the  court  to  charge  the  jury 
that: 

"The  state  has  offered  evidence  in  regard  to 
other  trips  on  which  it  daimed  the  defendant 
uaed  said  pass.  Ton  are  instructed  that  d^nd- 
ant  cannot  be  convicted  for  any  offense  otlier 
than  the  trip  from  Greenville  to  Emory,  and  if 
therefore  you  have  a  reasonable  doubt  as  to 
whether  defendant  rode  from  Greenville  to  Em- 
ory on  the  pasa  of  J.  R.  RatUS  on  the  13tb  day 
of  December,  1814,  you  will  return  a  verdict  of 
not  guilty." 

Bills  of  exception  were  reserved  to  the  re- 
fusal of  these  charges.  The  court  signs  one 
of  the  bllla  as  follows : 

'.The  request  is  fully  complied  with  in  para- 
graph No.  6,  general  charge;  and  the  evidence  of 
this  and  other  trips  was  admitted  for  the  pur- 
pose of  showing  chance  of  auditor  Kirby  know- 
ing and  identifying  defendant,  and  said  charge 
does  not  permit  of  conviction  for  riding  on 
pass  ttom  Greenville  to  Emory  at  any  time  in 
two  years  prior  to  indictment,  as  cnarged  in 
paragraph  No.  4  of  main  charge." 

The  other  bill  Is  stgned  witb  the  statement 
by  the  Judge: 
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,  "That  6tt«i'  trips  ^rer«  ptnnitted  to  be  proved 
for  the  parpone  of  identUjrjng  defendant,  while 
one  wu  permitted  after  defendant  had  closed 
his  case,  for  the  purpose  of  contradicting  wit- 
ness J.  R.  Ratlirf,  tlie  owner  of  the  pass,  and 
because  said  charge  does  not  give  the  state  the 
chance  of  a  conviction  for  proving  any  viola- 
tion in  riding  from  Greenville  to  iSnory  witbin 
two  years  prior  to  filing  indictment." 

^e  court  charged  the  jury^n  his  general 
charge  that  If  the  Jury  should  find  that  ap- 
pellant rode  on  this  pass  from  Greenville, 
Hunt  county,  to  Emory,  Tex.,  they  would 
convict  him.  In  the  fifth  clause  of  the  charge 
they  were  Instructed,  as  before  stated,  not 
to  consider  the  testimony  tending  to  show 
that  defendant  rode  on  the  pass  of  Ratliff 
from  Denlson  to  Wichita  Falls  as  showing  an 
offense  charged  In  this  case;  that  defendant 
was  not  on  trial  for  riding  on  the  pass  of 
Ratliff  on  other  roads  of  the  Missouri,  Kansas 
ft  Texas  Railway  C!ompany  than  that  from 
Greenville  to  Emory,  Tex.  There  were  sev- 
eral objections  urged  to  the  court's  subdivi- 
sion 5,  that  It  does  not  specify  and  properly 
submit  these  Ismiea,  which  we  think  was  cor- 
rect, and  enough  has  been  said  without  dis- 
cussing the  bills  of  exertion  in  reference  to 
the  testimony.  This  cbarge  is  on  the  weight 
of  the  testimony.  The  court  charges  the  Jury 
not  to  consider  testlmany  tending  to  show 
defendant  rode  on  the  pass,  etc.  That  as- 
sumes th&c  appelant  did  ride  on  this  road  be- 
tween Wichita  Falls  and  Denlson,  at  least 
that  the  testimony  tended  to  show  that  fact 
This  is  on  the  weight  of  the  testimony  by  a 
great  number  of  cases.  Appellant  In  his  tes- 
timony denied  that  he  had  ever  ridden  on 
RatlUTs  pass  at  any  time  or  anywhere.  The 
court  Informs  the  Jury  that  this  evidence 
tending  to  show  that  he  rode  on  the  pass  on 
this  particular  line  of  railway  and  between 
these  two  points  should  not  be  considered  by 
them  as  a  basis  of  conviction,  but  left  It  be- 
fore them  without  any  guide  or  direction  as 
to  why  or  how  they  should  consider  It  This 
charge  assumes  the  testimony  was  In  there 
to  show  this  fact,  when  It  was  a  disputed  Is- 
sue that  be  rode  on  the  pass  between  those 
IMlnts.  However  the  evidence  was  inadmis- 
sible. But  if  admissible  to  lint)each  Ratliff 
the  Jury  should  have  been  so  told. 

[I]  These  matters  grouped  show  that  appel- 
lant has  hardly  had  a  fair  trial  under  this 
record.  These  matters  were  of  a  damaging 
nature  and  were  introduced  showing  that  ap- 
.  reliant  was  using  this  pass  on  several  occa- 
sions under  the  'state's  theory.  It  was  all 
disputed  and  denied  by  appellant's  testimony. 
The  state's  witness  identified  hlra  as  being  the 
man  who  rode  at  the  time  Indicated  and  re- 
lied on  by  the  state,  and  It  was  a  square  is- 
sue, as  to  that  question.  If  he  did  not  ride 
on  the  pass  that  day,  the  state  had  no  case. 
The  state  showed  that  he  was  on  the  train 
by  the  witness  Klrby.  He  denied  this  by 
showing  that  he  was  not  in  Greenville,  and 
could  not  have  been  at  Greenville  on  that  par- 
ticular day,  but  was  at  a  different  place  30 


fTex.      I 

miles  away.  The  fact  that  he  may  have,  In  i 
the  opinion  of  tlie  witness  mrby,  ridden  from 
Emory  to  Oreenvflle  on  the  8th  of  December, 
woald  not  identify  him  as  being  the  man  wbo 
rode  on  the  IStli  in  the  opposite  direction. 
The  wltnen  ooald  hare  testlfled  that  he  had 
previously  seen  appellant.  If  appellant  Show- 
ed Klrby  did  not  know  him,  but  as  we  un- 
derstand this  record,  that  was  not  the  qaes- 
tlon.  "Rie  evidence  was  to  preMous  use  of 
the  pass.  Appellant  denied  that  he  was  on 
the  train;  the  state's  witness  Klrby  said  he 
was.  There  is  other  testimony  on  this  same 
line,  but  <m  another  trial  the  trial  court,  tf  It 
becomes  necessary  to  the  ends  of  Justice  or 
fair  trial  for  either  side  to  let  In  this  matter 
or  testimony.  It  siiould  be  strictly  guarded 
and  limited  bo  the  accused  will  not  be  Injured 
In  any  way  by  Its  admission.  The  charge 
should  properly  charge  not  generally,  as  bere^ 
bat  cqpedflcally ;  the  Jury  should  be  Informed 
for  what  puriwse  they  can  consider  such  tes- 
timony. 

There  Is  another  very  serious  qnestlon. 
The  writer  has  not  deemed  It  advisable  to 
dlscnss  the  question  now,  being  aware  of  the 
fact  that  the  same  question  Is  b^ore  the  civil 
courts,  and  donbtless  will  reach  the  Supreme 
Court  for  final  adjudication ;  that  Is  the  con- 
stitutionality of  the  act,  or  that  portion  of 
the  act  under  which  appellant  was  Indicted 
for  using  the  free  pass  of  another.  The  theo- 
ry is  that  the  act  Is  unconstitutional  in  its 
being  discriminating,  granting  a  right  to  ride 
on  passes  to  one  class  and  not  another  class, 
and  la  not  only  nnconstitntlonal,  but  arbi- 
trarily so.  The  writer  has  read  the  briefi 
not  only  of  counsel  In  this  case,  who  are 
learned  lawyers  and  have  occupied  high  of- 
ficial position,  but  also  a  very  able  and 
lengthy  brief  prepared  by  the  Attorney  Gen- 
eral's department  to  be  used  In  a  dvll  case, 
and  but  for  the  fact  that  the  matter  Is  to  be 
determined  finally  by  the  dvll  courts  of  Tex- 
as the  writer  would  take  it  up  and  discuss 
It  at  length.  But  for  himself  he  would  state 
that  he  believes  the  law  to  be  unconstltutloa- 
al  and  in  violation  of  article  10,  |  2,  of  the 
state  Constitution. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

PREXDERGAST,  P.  J.  (concurring).  The 
most  material  question  In  this  case  was  as  to 
the  Identity  of  appellant  as  the  person  who 
rode  on  the  pass  at  the  time  he  is  charged  with 
doing  so  In  the  indictment  WMIe  the  state's 
main  witness  Klrby  Identified  him  as  such,  he 
denied  it  was  him  and  introduced  much  testi- 
mony to  show  he  was  not,  and  to  show  the 
state's  witness  was  mistaken  as  to  his  Identi- 
ty, or  falsely  testified  to  it  Under  such  cir- 
cumstances I  think  there  can  be  no  question, 
under  all  the  authorities,  the  state  could 
prove  by  Klrby  he  saw  and  Identified  him  on 
other  occasions  as  the  same  person,  and  who 
at  such  times  rode  onjsald  same  pass. 
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OLAHK  ▼.  STATP.     (Ko.  424B.) 
'(Govt  (4  Oriminal  Appeala  of  Texas.    Nor.  16, 

liABCKHT  4S9{il(l)— SVIOBNOS— PoSBSBSIOIf  OV 

Stolxr  Pbopebtt  bt  Another. 
In  prosecataon  for  theft,  held  error  to  admit 
erideiiM  that  articlea  similar  to  those  stolen,  but 
not  dear^  identiLSed  as  the  artitiles  stiden,  were 
found  in  the  possession  of  another  person  the 
day  after  accused's  arrest,  with  no  testimony 
showing  any  acting  together  between  this  person 
and  accused. 

[Ed.  Note.— Fop  other  eases,  see  Larceny, 
Cent  Dig.  U  144, 146;  Dec.  Dig.  «=»61(1).] 

Appeal  from  Lavaca  Ck>onty  Coart;  P.  H. 
Oreeu,  Jndge. 

Oeorge  Clark  was  convicted  of  theft  of  per- 
sonal property,  and  appeals.  Beversed  and 
remanded. 

MaKus  Schwartz,  of  HallettsviUe,  for  ap- 
peUant  C.  C.  McOomald,  Asst.  Mty.  Qea^ 
for  the  State. 

DAVIDSON,  J.  AppeUant  was  coovlcted 
ot  the  theft  o<  one  horse  collar  of  the  value 
of  $2.50  and  one  pair  of  breast  chains  of 
the  value  of  $1.26  f^om  the  owner,  Oervenka. 
Gervenka  says  that  he  lost  the  thlnpi  set  out 
and  other  things  of  the  same  sort  at  the  same 
time.  It  Is  claimed  appellant  was  found  in 
possessloD  of  a  collar  and  chain,  and  that 
Peters,  living  in  a  different  section  of  the 
comity  some  miles  away,  was  fonnd  In  pos- 
session of  some  of  the  property  of  Oervenka. 
There  was  no  connection  shown  between  Pe- 
ters and  appellant  They  were  not  shown  to 
have  been  together.  The  sheriff  Went  to  Pe- 
ters' house,  and  fonnd  a  large  collar  in  a 
cane  patch ;  be  also  found  a  breast  chain  on 
Peters'  cultivator,  which  he  was  then  using. 
These  were  similar  to  those  found  at  the 
home  of  the  defendant.  He  says  he  brought 
the  chain  and  collar  to  town,  and  a  few  days 
later  Oervenka  came  to  town  and  identified 
same  as  his  property.  Appellant  objected 
to  tlte  Introduction  of  this  testimony  for  vari- 
ous reasons.  There  was  no  testimony  intro- 
duced to  connect  the  defendant  with  the  theft 
of  that  collar  and  breast  chain,  and  the  tes- 
timony was  incon^etent  and  irrelevant,  and 
tended  to  prejudice  the  Jury  against  the  do- 
fendant  by  showing  other  petty  thefts  by 
other  petvle.  These  objections  were  over- 
mled,  and  the  testimony  was  permitted  to  go 
to  the  Jnry.  The  bill  of  exceptions  shows 
the  sheriff  stated  the  next  day  (meaning  the 
day  after  he  arrested  the  defendant),  he 
■w'eiat  to  the  home  of  Joe  Peters,  southwest  of 
town,  and  found  tliis  large  collar  in  Peters' 
cane  patch,  and  breast  chain  on  the  cultiva- 
tor. This  occurred  in  the  absence  of  defend- 
ant. There  is  no  testimony  to  show  any  act- 
ing together  between  the  parties,  and,  ont- 
side  of  the  identiflcation  by  Cervenka,  there 
is  nothing  to  in^cate  that  Cervenka  lost  this 
collar  and  dialn.    The  testimony  is  weak  on 


ths  Identification,  and  Is  made  to  depend 
largely  upon  the  fact  that  the  collar  had  a 
hole  In  the  strap,  whldi  Cervenka  says  was 
made  by  him  with  a  buckle  pin.  He  also 
says  there  are  a  great  many  collars  in  the 
country  Just  like  his,  with  holes,  made,  per- 
haps, hi  the  same  way.  The  testimony  as  to 
Peters  was  about  a  different  matter,  and 
property  found  in  his  possession  was  in  no 
way  connected  with  appellant  The  evidence 
showed  appellant  lived  northwest  and  Peters 
lived  southwest  These  matters,  occurring  as 
they  did,  could  not  be  used  as  evidence 
against  deftodant,  and  ought  not  to  have 
been  permitted  to  go  to  the  Jury.  There  fa 
evidence  to  show  that  defendant  and  Hafer- 
nik  were  seen  together  driving  In  a  wagon 
on  a  public  road  by  parties  in  an  automobilab 
They  were  seen  by  the  witness  Dufner  some 
miles  west  of  HallettsviUe,  slowly  driving 
fn  a  wagon  en  a  public  road  going  in  the  di- 
rection of  Shiner.  Dufner  says,  after  going 
several  miles  up  the  road  and  near  Shiner, 
he  and  Domak  stopped  on  the  roadside, 
waiting  for  his  son,  Dr.  Dufner,  and  while 
there  defendant  and  Hafemlk  passed.  The 
sheriff  testified  he  knew  defendant  and  Oer- 
venka ;  that  Cervenka  lives  about  three  miles 
west  of  town,  on  the  main  road  leading  from 
Hallettsville  to  Shiner;  the  defendant  Uvea 
between  Shiner  and  Monlton.  The  next  day 
he  went  to  defendant's  and  got  a  collar  and 
chain,  and  the  next  day  went  to  Joe  Peters' 
southwest  of  town  and  found  a  large  collar 
in  Peters'  cane  patch,  wliich  was  claimed  by 
0»venka.  The  state  does  not  seek  to  con- 
nect Peters  with  appellant 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


TEXAS  ft  PAC.  EX.  00.  v.  BLUOTT.* 

(No.  621.) 

(Court  of  Civil  Appeals  of  Texas.     B!l  Paso. 

Nov.  2,  1916.    Rehearing  Denied 

Nov.  28,  1916.) 

1.  Mastbb  and   Servant  «=9258(18)— Injv- 

BIKS  to   SKBVAHT— PUEAOINO. 

In  a  servant's  action  against  a  railroad  for 
personal  injuries,  a  statement  in  plaintiff's  pe- 
tition that  he  was  acting^  under  the  orders  of 
defendant's  car  inspector  in  going  between  cars 
to  make  repairs,  was  not  a  charge  of  liability 
because  of  the  fact  that  defendant's  car  hi- 
spector  ordered  plaintiff  to  go  between  the  cars. 
[Ed.  Note; — For  other  cases,  see  Master  and 
Servant,  Cent  Dift.  fi  833;  Dec.  Dig.  ^ss> 
258(18)3  •»    .  . 

2.  Masikb   and   Sekvast   «s»270(15)— Injtj- 

RIBS     TO     &;KVANT — EVIDXNCE— AOMISeiBJI.- 

ITT. 

In  a  servant's  action  against  a  railroad  tot 
personal  injuries  received  while  between  two 
cars  repairing  a  handhold,  evidence  that  it  was 
customary  for  defendant's  car  inspector  to  ex- 
ercise control  over  repairers,  and  that  he  or- 
derad  plaintiff  to  go  between  the  cars  at  the 
tine  of  his  injuries,  was  a  part  of  the  res  geste 
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.'and    admissible,    aa'  dn    explanation,   of   htfw 
.plaintiff  came  to  be  in  the  plaoe  of  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  926;  Dec.  Dig.  «=> 
270(16).] 

8.  Master  and    Skbvant   «=9270(16)— Iwju- 

BIES  TO   SeBVANT— P.iiOOF. 

In  a  serrant's  action  against  a  railroad  for 
personal  injuries  received  while  between  two 
cars  engaged  in  repair  work,  where  the  plead- 
ings raised  the  issue  whether  a  written  rule  of 
the  company  requiring  a  flag  to  be  stationed 
aa  a  warning  to  switching  crews,  etc.,  had 
been  abandoned,  or  abrogated  by  nonobservance, 
evidence  that  a  custom  prevailed  in  the  yards 
'of  defendant  of  doing  light  repair  work  with- 
ont  placing  flags  for  the  protection  of  those 
doing  the  work  was  admissible. 
.  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  025;  Dec.  Dig.  «s» 
270{16)J 

4.  Masteb  and  Sbbvant  «s>274(9)— iNJimiES 

TO    SeBVANT — CONTBIBTJTOBT    NEOUOKNCB— 
EVIDENCIi— ADIUSBIBZUTT. 

In  a  servant's  action  against  a  railroad  for 
personal  injuries  received  while  between  two 
cars  engaged  in  repair  work,  a  written  rule  of 
the  company  requiring  a  flag  to  be  stationed  in 
such  cases  was  shown,  evidence  that  a  custom 
prevailed  in  defendant's  yards  of  doing  li^ht 
reppir  work  without  placing  flags  for  protection 
of  those  doing  the  work  was  admissible  on  the 
question  of'  contributory  negligence,  since  the 
mere  fact  alone  that  injuries  were  inflicted 
while  an  employ^  was  acting  in  disobedience  of 
known  rules  would  not  relieve  the  master  of 
liability. 
'{Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  949;  Dec  Dig.  <3s> 
274(9).] 

5.  DaKAOES     <S=3l39^)     —     PUEADINO     AND 

Pboof— Personal  Injtjbt. 
Under  an  allegation  in  the  pedtion  that 
plaintiff's  hand  was  rendered  useless,  evidence 
b^  plaintiff  that  his  earning  capacity  had  been 
diminished  and  so  materially  impaired  that  he 
codld  not  engage  either  in  the  work  of  car  re- 
pairer or  in  any  other  manual  labor,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SI  440-443;  Dec.  Dig.  «=»169(3).] 

6.  Witnesses  €=>154-CoNVX]tSATiONS  with 
FeasoN  Since  Deceased— Cobpokations. 

The  statutory  rule  touching  testimony  of 
conversations  with  persons  since  deceased  does 
not  apply  where  the  person  deceased  was  the 
superintendent   of  a  corporation. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  661;    Dec.  Dig.  «ss>164.] 

7.  Witnesses  ^=>154— Convebsations  with 
Pbbson  Since  Deceased  —  Cokpobations. 

In  a  servant's  action  against  a  railroad  for 
injuries,  received  while  making  repairs  between 
two  cars,  plaintiff's  testimony  that  he  had  ap- 
plied to  defendant's  superintendent  for  work, 
and  that  the  superintendent  crushed  a  letter 
^ven  him  by  plaintiff  and  threw  it  down,  ask- 
ing him  what  further  action  he  was  going  to 
take,  not  being  an  attempt  to  bind  defendant  be- 
cause of  its  contents,  but  simply  to  show  that 
plaintiff  made  an  effort  to  take  up  his  work  and 
was  refused,  was  admissible,  although  the  super- 
intendent was  dead  at  the  time  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  661 ;   Dec.  Dig.  <8=»154.] 

8.  Damages  «=9l32(8)— Pbbsohai.  Injubieb- 
Excessive  Damages. 

Where  plaintiff  was  46  years  old  at  the 
time  of  the  injury  and  earning  about  $100  per 
month  at  his  trade,  was  uneducated,  and  two 


of  his  fingers  and  the  palm  of  his  hand  were 
permanently  injured,  stifl^ened,  etc.,  a  verdict 
for  $2,610  was  not  excessive. 

IBd.  Note. — For  other  cases,  see  Damagea," 
Cent  Dig.  (  379;   Deo.  Dig.  «=3l32(S).] 

Appeal  from  District  Goart,  El  Paso  Ooan- 
ty;  Ballard  Cold  well.  Judge. 

Action  by  Hugh  H.  Elliott  against  the 
Texas  &  Pedflc  Railway  Ck>mpauy.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

S.  N.  Russell,  of  Bl  Paso,  for  an;>dlant. 
Lea,  McGrady  &  Thomasoa  and  Winter,  Mc- 
Broom  &  Scott,  all  of  £1  Paso,  for  appellee. 

HARPEIR,  C.  J.  The  Texas  &  Fadflc  Bail- 
way  Company  has  appealed  from  a  Judgment 
In  favor  of  Hugh  H.  EUiott  for  ^610,  as 
damages  for  Injuries  to  his  hand. 

Appellee  charged  the  foUowing  acts  of 
oegllgenoe  upon  the  part  of  the  company: 
That  he  was  In  the  employ  of  the  railway 
company  as  a  car  repairer.  That  It  was  es- 
pecially his  duty  to  do  light  repair  work  on 
cars  in  the  railway  yards.  That  as  such  he 
was  directed  by'  the  car  Inspector  to  repair 
or  replace  a  defective  handhold  In  a  car 
belonging  to  and  In  the  possession  of  de- 
fendant. That  acting  upon  said  order  and 
the  rules  of  the  company,  he  went  In-between 
the  cars  for  said  purpose.  That  while  en- 
gaged In  so  repairing  said  handhold,  an 
engine  was  by  one  of  defendant's  employes 
run  In  against  the  cars,  pushed  them  togeth- 
er, and  thereby  his  right  hand  was  caught 
between  the  drawheads  and  couplers,  aud 
thereCy  Injured.  That  It  was  the  duty  of  the 
agents  of  the  company — ^the  car  inspector, 
switchman,  and  other  members  of  the  switch- 
ing crew — to  keep  a  lookout  for  plaintiff's 
safety  and  protect  him,  and  to  warn  him  of 
the  approach  of  the  engine,  which  they  fail- 
ed to  do. 

Defendant  answered  by  general  denial,  and 
specially  that  the  plaintiff  failed  to  take 
proper  precautions  to  protect  himself  in  that 
he  failed  to  put  a  flag  at  the  place  required 
by  the  rules  of  the  company  as  notice  to 
operators  of  the  switch  engine  that  he  was 
to  be  engaged  In  repair  work  between  cars 
of  the  train  In  question;  that  plaintiff  was 
warned  that  the  cars  were  about  to  be  cour 
pled,  but  that  he,  without  heeding  said  warn- 
ing and  without  taking  the  precautions  above 
described,  required  by  the  company,  for  his 
own  protection,  negligently  entered  between 
the  cars  and  carelessly  placed  his  hand  upon 
the  drawheads  of  the  cars.  He  therefo're 
assumed  the  risk,  and  was  guilty  of  contribu- 
tory negligence. 

By  supplemental  petition,  plaintiff  answers 
that  he  was  acting  under  the  orders  of  de- 
fendant's car  inspector;  denied  that  there 
was  any  rule  requiring  him  to  place  a  flag; 
that  if  there  was,  that  It  was  not  in  force; 
that  there  was  In  force  a  rule  which  applied 
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■to  emergency  t«i)aln  on  UHe  tracks  suidi  as 
that  in  question;  tliat  If  there  was  such  a 
rule  Intended  to  apply  to  Instance  In  question 
that  it  had  been,  with  the  knowledge  and 
consent  of  defendants,  abrogated;  further 
-says  that  at  the  time  he- went  between  the 
cars  to  do  the  repair  work,  defendant's  car 
Inspector  and  switchman,  who  had  control 
over  the  engine,  were  present  and  knew  that 
he  was  between  the  cars,  so  It  became  their 
-duty  to  keep  watch  for  plalntlfTs  safety, 
which  they  negligently  .failed  to  do. 

The  first  assignment  Is  abandoned,   - 

The  second  Is  to  the  admission  of  the  tes- 
timony of  plalntiS  that  defendant's  car  In- 
spector had  ordered  him  to  go  between  the 
cars  at  the  time  of  his  injuries  for  the  rea- 
flon  that  the  testimony  at  that  time  did  not 
show  tliat  be  had  any  control  over  plaintiff. 

The  third  complains  of  the  admissioD  of 
plalntUTs  testimony;  that  it  was  customary 
for  the  car  luetpector  to  exercise  contnd  oyer 
CBX  repairers  for  the  reason  that  there  was 
no  evidence  that  such  usage  or  cust(Hn  was 
known  to  the  defendant,  nor  that  it  had  pre- 
vailed In  the  yards  so  long  that  the  company, 
is  charged  with  knowledge,  etc 

[1,2]  We  think  it  apparent  from  the  plead- 
ings qooted  above  that  no  liability  for  negli- 
gence Is  Charged  to  the  company  because  of 
the  fact  that  the  car  inspector  ordered  or  di- 
rected plaintiff  to  go  in  between  the  cars  to 
repair  or  replace  the  handhold,  but  the  neg- 
ligence charged  is  in  the  fact  of  failure  of 
said  inspector  and  the  switchman,  etc  to 
keep  a  lookout  for  the  coming  of  the  switch 
engine  and  notify  plaintiff  so  he  could  get 
oat  from  between  the  cars,  and  the  court's 
charge  confines  the  Jury  to  the  latter.  The 
statement  in  the  pleading,  the  evidence  to 
same  effect  complained  of,  amounts  to  no 
more  than  a  statement  of  fact,  a  part  of  the 
res  gestae,  and  admissible  as  an  explanation 
of  how  plaintiff  cante  to  be  in  the  place  of 
danger. 

The  sixth  is: 

"The  court  erred  in  permitting  plslnliff  to 
prove  by  bis  own  testimony  and  that  of  ottiers, 
over  the  objection  of  defendant,  that  the  cus- 
tom i>revailed  in  the  yards  of  defendant  of  do- 
ing light  repair  work,  without  placing  up  flags 
for  the  protection  of  those  doing  the  work  when 
the  written  rule  of  the  company,  which  was 
offered  in  evidence,  required  the  placing  of 
flags  in  all  cases  without  exception."      -  ' 

[3]  The  answer  Is  that  the  defendant  plead- 
ed the  rule  of  the  company  requiring  a  flag'to 
be  stationed  as  a  warning  to  switching  crews, 
etc.,  that  workmen,  such'  as  car  repairers, 
were  in  a  place  of  danger,  and  that  plain- 
tiff, appellee,,  pleaded  that  .the  mle,  in  such 
emergency  cases  as  the  one  here  presented, 
had  been  abandoned  by  the  act  on  the  part 
of  the  defendant  company  of  permitting  for 
a  long  period  of  time  its  employes  to  do  their 
work  without  its  observance.  Therefore  it 
became  a  question  of  fact  as  to  whether  the 
liile  had  been  abandoned  or  abrogated  by  the 
company.,  permitting  Its  npnpbs^KTapce.  for 


such'  a  length'  Of  tiiiia;  to -lipon  thti  is&ne 
the  evidence  was  admissible.  Railway  v. 
Scott  71  Tex.  709,  10  a  W.  208,  10  Am.  St 
Bep.  804. 

[4]  And  In  so  far  as  the  showtag  made  of 
appellant  in  his  brief  is  concerned,  the  evi- 
dence was  adnilsslble  npon  the  question  of 
contributory  negligence..  Bailway  v.  Wink- 
ler, 179  S.  W.  e06w  For  "the  mere  fact 
alone  that  the  InJIiries  were  inflicted  while 
the  employ^  was  acting  in  disobedience  of 
known  rules  would  not  relieve  the  master  of 
liabiUty."  Railway  <3o.  t.  Wallace,  76  Tex. 
830,  13  8.  W.  665.     • 

[C]  The  fotirtb  is:         . 

"The  court  erred  in  permittinK  plain  tifl  to 
state  that  his  earning  capacity  had  been  so 
materially  impaired  that  he  could  not  engage  ei- 
ther in  the  work  «f  car  Tepali:er  (>r  in  any,  other 
employment  which  involved  manual  labor,  for 
the  reason  that  in  bo  stating  thf  plaintiS  was 
permitted  to  cover  a  wider  scopo  t)ian  the 
pleadings  in  the  case  would  authorize  and  jus- 
tify, in  that  the  allegations  of  plaintiff's  petition 
were  that  by  reason  of  his  injuries,  he  had  be- 
come incapacitated  from  ever  engaging  again  In 
the  work  of  a  car  repairer,  in  which  business 
he  had  been  engaged  for  years  and  which  was 
bis  trade  and  occupation,  and  that  his  hand 
was  almost  destrojyed;  that  at  the  time  of  sold 
injuries  be  was  earning  about  $100  per  month 
as  a  car  repairer,  and  his  earning  capacity  Is 
greatly  diminished  so  that  he  cannot  earn  more 
than  one-third  as  much  as  he  could  before  his 
injury,  for -the  remainder  of  his  life;  and  the 
said  petition  did  not  allege  that  he  was  in- 
capacitated from  engaging  in  any  business  that 
would  involve  manual  labor,  other  than  that  of 
car    repairer." 

If  plaintiff's  physical  disability  on  account 
of  the  injuries  inflicted  did  not  incapacitate 
him  to  the  extent  testified  to  by  him,  it  was 
defensive  matter  whidi  should  have  been 
met  by  proof.  The  allegation  in  plaintiff's 
petition  that  his  hand  was  rendered  useless 
was  sufficient  to  anthorize  the  proof  of  di- 
minished capacity.  Railway  Go.  t.  Butdier, 
98  Tex.  462,  84  &  W.  1052. 

The  fifth  is  that  it  was  error  to  permit 
plaintlfl  to  testify: 

"After  I  was-  discharged  from  the  hospital,  I 
asked  Mr.  Smith,  superintendent  of  the  Texas 
&  Pacific  Railway  Company,  for  work  ^gain; 
he  was  die  only  man  who  had  authority  to  em- 
ploy me  at  that  time.  I  was  refused  work. 
The  reason  I  quit  apjplying  to  him  to  get  a  job 
was  because  I  gave  him  a  letter  that  he  crushed 
up  in  his  hand  and  threw  it  down,  and  asked 
me  what  further  action  I  was  going  to  take  in 
this  suit" 

The  reasons  given  for  the  objection  to 
this  testimony  are  that  the  testimony  showed 
that  Mr.  Smith  was  dead  at  the  time  of  the 
trial,  and  to  admit  &uch  testimony  placed 
the  defendants  at  the  mercy,  of  plaintiff,  .l)e- 
ing  no  way  to  contradict  it  etc. 

[(,  71  This  evidence  was  not  objectionable 
for  the  reasons  given.  The  statutory  rule 
sought  to  be  Invoked  does  not  apply  to  cor- 
tmrations.  In  the  second  place,  it  was  not 
an  attempt  to  bind  the  coriwration  on  ac- 
count of  the  matter  about  which  this  conver- 
sation related,  but  if  it  had  any  probative 
forge.  r^laUve  ^..aoy  .matter  iAvolyed  in  this 
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mlt,  It  was  simidy  tliat  plaintiff  made  an 
effort  to  again  take  np  his  work  as  car  re- 
pairer or  Inspector,  and  for  some  reason  was 
refused.  Bexar  Bldg.  &  L.  Ass'n  v.  Newman, 
25  S.  W.  461. 

[8]  The  seyenth  Is  tliat  the  amonnt  of 
damages  awarded  is  manifestly  ezcesslve. 
We  do  not  think  so.  Plaintiff  was  46  years 
of  age  at  the  time  of  the  injnry,  and  earn- 
ing about  1100  per  month  at  bis  trade,  was 
uneducated,  two  of  his  fingers  and  the  palm 
of  his  hand  were  permanentlr  injured,  stU' 
fened,  etc. 

The  assignments  are  theiwfore  oTermled, 
and  cause  affirmed. 


UABTINEIZ  T.  VE  BARBOSO  et  aL 

(No,  8712.) 

(Court  of  CStO  Appeals  of  Texas.    San  Antonio. 
Nov.  22,  1916.) 

1.  Tbiespass  to  Tbt  Tnix  4=932— Plxadhto 
— Definiteness. 

nnder  the  statutory  pleadings  for  trespass 
to  try  title,  the  notice  required  to  be  given  by 
the  pleadings  in  other  character  of  causes  is  not 
required,  but  when  in  addition  to  the  statutory 
allegation  the  parties  plead  specially,  the  plead- 
ings are  subject  to  the  ordinary  rules  of  plead- 
ings requiring  sufficient  definiteness  to  apprise 
the  opponents  of  the  contentions  relied  upon. 

[Ed.  Note. — For  other  cases,  see  'Trespass  to 
Try  Title,  Cent  Dig.  f$  89-41;  Dec  Dig.  «=» 
32.] 

2.  Tbesfass  to  Trt  Trruc  4=982— Pudadino 

— COMUON   SOUECE  OF  TjTIJL 

In  trespass  to  try  title  by  a  wife  Joined  by 
her  husband,  where  the  wife  alleged  that  die 
was  the  common  source  of  title,  and  that  the 
prooerty  was  her  separate  property,  and  de- 
fendant, claiming  under  a  subsequent  execu- 
tion sale  as  the  property  of  the  nusband,  al- 
leged that  the  common  source  of  title  was 
not  in  the  wife,  but  in  the  ecanmunity,  or  the 
husBand,  the  pleadings  sufficiently  apprised  the 
defendant  that  the  plaintiff  wife  would  prove 
the  same  deed  under  which  both  claimed  as  the 
common  source  of  title. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Ti^  TiUe,  Cent.  Dig.  i{  39-41 ;  Dec.  Dig.  «=» 
32.] 

8.  PiXADiNo  «s>403(2)— Defkot  Supplied  bt 
Answeb— Claim  of  Separate  Pbopehtt. 
In  such  action,   the  allegations  of  the  de- 
fendant's answer  supplied  any  deficiency  as  to 
the  plaintiff  wife's   allegations   as   to  common 
source  of  title  or  her  claim  of  separate  property. 
[Ed.   Note.— For    other   cases,   see    Pleading, 
Cent.  Dig.  {f  1344-1347 ;   Dec  Dig.  <S=>403(2).] 

4.  Husband  and  Wife  43»119(1)— Convbt- 
ANCK  to  Wife— Trrrx. 
Where  a  wife  was  alone  named  as  the  gran- 
tee in  a  deed,  the  legal  title  was  vested  in  her. 
W[Ed.  Note. — E"'or  other  cases,  see  Husband  and 
ife.  Cent  Dig.  |  424;    Dec.  Dig.  «3>119(1).] 

6.  Vendob  and  Pubchaseb  «=»237  —  Inno- 
cent Pubchaseb— Shebiff's  Deed— Cbedit 
ON  Judouknt. 
In  trespass  to  try  title  to  property  claimed 
by  the  plaintiff  wife  as  her  separate  property 
and  claimed  by  the  defendant  under  an  execu- 
tion sale  as  the  property  of  the  husband  or  of 
the  coDunonity,  the  defendant  was  not  an  inno- 
cent purchaser,  where  it  was  alleged  and  proven 


'  that  he  credited  the  aatoimt  of  Ui  Ud  upon  hi* 
judgment. 

[Bid.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ({  677-579;  Dec  Dig. 
<^»237.] 

Appeal  from  Dtobclct  Oonit,  UKntid 
Q>anty;  W.  a  Douglas,  Judge. 

Trespass  to  try  title  by  Felix  B.  De  Ba^ 
roso,  Joined  hy  her  husband,  Ignado  De  Bar- 
toso,  against  Juan  Martinez.  Judgement  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Sanf ord  &  Wright,  of  Eagle  Paas,  for  ap- 
pellant. 

SWEABINQBN,  J.  Felix  De  Barroso, 
Joined  by  her  husband,  Ignacto  De  Barroeo, 
sued  Jnan  Martlnea  to  recover  title  and  pos- 
session of  certain  described  real  estate,  and 
to  cancel  a  sherUTs  deed  to  Jnan  Blarttnei 
made  pursuant  to  execatton  sale  under  a 
Judgment  for  debt  In  favor  of  Joan  Martinet 
against  Ignado  De  Barroso,  the  husband. 

Special  Issues  submitted  to  a  Jury  were, 
whether  the  property  was  the  separate  prt^ 
erty  of  the  wife,  and  whether  the  property 
was  the  homestead  of  the  appellees.  The 
jury  answered  that  the  property  was  the 
separate  property  of  tha  wife,  and  that  It  was 
not  the  homestead  of  appellees.  Judgment 
was  rendered  In  favor  of  appellees. 

Appellees,  plaintiffs  below,  pleaded  In  their 
original  petition  the  formal  statutory  "tres- 
pass to  try  title  suit"  Appellant,  defendant 
below,  answered  by  the  formal  plea  of  not 
guilty.  Then,  in  the  first  amended  answer  and 
the  first  supplemental  answer,  appellant,  de- 
fendant, pleaded  specially  that  the  common 
source  of  title  was  in  Ignado  De  Barroso,  the 
husband,  at  In  the  community  of  appellees,  ! 
who  were  husband  and  wife;  and  that  the 
property  at  the  time  of  the  levy  of  the  execu- 
tion belonged  either  to  the  appellee  Ignado  De 
Barroso,  or  to  the  community  estate  of  appel- 
lees, who  were  husband  and  wife;  and  fuiv 
ther  pleaded  that  the  Judgment  was  against 
the  husband  for  debt  for  which  the  prtqjerty 
was  liable,  whether  ccwamnnity  or  the  sepa- 
rate property  of  the  husband:  and  alleged 
further  that  appellant,  the  Jud^ent  creditor, 
bought  the  property  at  sberUTs  sale,  and 
credited  the  amount  bid  upon  the  judgment 

Appellees,  by  their  first  supplemental  peti- 
tion averred  that  the  common  source  of  the 
title  was  In  Felix  De  Barroso,  the  wife,  and 
that  the  property  belonged  to  her  In  her 
separate  right  Appellant  ^eclally  denied 
that  Felix  De  Barroso  owned  the  property  in 
her  separate  right,  and  that  she  was  the 
common  source. 

The  evidence  proved  that  the  legal  title 
was  vested  in  Felix  De  Barroso  by  a  deed  in 
which  she  was  named  as  grantee,  though  It 
contained  no  words  to  Indicate  It  was  for 
her  sole  and  separate  use;  appellees  were 
husband  and  wife,  and  were  living  together 
when  the  deed  to  the  wife  was  executed;  that 
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tbe  wife  paid  her  separate  funds  for  the  pnr- 
cbase  of  the  property ;  that  appellant,  sub- 
sequent to  the  deed,  obtained  a  Judgment  for 
debt  against  the  husband,  Ignado  De  Barro- 
so,  by  virtue  of  which  an  execution  was  is- 
sued and  leyied  upon  the  property,  and  the 
property  sold  to  tbe  Judgment  creditor,  and 
the  amount  bid  was  credited  upon  the  Judg- 
ment debt. 
Appellant's  first  assignment  Is  as  follows: 
"The  court  erred  in .  refusing  and  overruling 
defendant's  motion  to  enter  Judgment  in  his 
favor  on  the  verdict  as  returned  for  the  reason 
set  out  in  said  motion  under  paragraph  1,  said 
reason  being  ss  follows:  The  defendant,  Mar- 
tinea,  specially  pleaded  his  title  under  a  sheriff's 
deed  executed  by  virtue  of  a  sheriff's  sale  under 
authority  of  an  execution  based  on  the  judg- 
ment described  in  said  defendant's  answer  and 
cross-action,  to  which  special  title  so  pleaded 
by  the  defendant,  the  plaintiff  pleaded  that  the 
property  in  controversy  was,  at  the  time  of  the 
levy  of  execution,  the  separate  property  of  the 
wife,  and  that  the  legal  title  to  the  property 
was  not  in  fact  in  the  community ;  the  effect  of 
the  aUegatioD  of  said  plaintiffs  being  that  the 
legal  tiue  was  vested  m  the  wife  as  her  sepa- 
rate estate ;  consequently  the  pleadings  did  not 
raise  the  issue  of  a  resulting  trust.'    And  it  ap- 

S earing  that  plain  tiffs  had  pleaded  that  they 
id  not  hold  under  the  common  source  pleaded 
by  defendant,  but  that  the  property  was  the 
wife's  separate  estate  under  an  independent  ti- 
tle, and  the  proof  failing  to  show  that  the  inde- 
pendent title,  if  any,  was  not  affected  br  the 
registration  statutes,  in  fact,  plaintiffs  intro- 
duced no  proof  of  an  independent  title  (of  the 
common  source)  in  the  wife. ' 

Under  this  first  assignment  am>ellant  con- 
tends that  the  l^errell  deed,  which  conveyed 
tbe  property  to  the  wife  In  her  own  name  as 
tbe  grantee,  did  not  put  the  legal  title  In 
tbe  wife,  but  vested  the  legal  title  In  the 
commiinlty  and  an  equitable  title  in  the 
wife.  Inasmuch  as  tlie  pleadings  and  the 
evidence  both  showed  that  appellees,  Felix 
De  Barroso  and  Ignado  De  Barroso,  were 
married  at  the  tlnoe.  No  oomidalnt  Is  made 
of  tbe  flniUngn  of  fBOt  by  tbe  Jury,  other  than 
tbat  appellee,  plaintiff,  had  not  i^eaded  suffi- 
ciently to  raise  the  issue  tbat  the  property 
was  ber  separate  property. 

[1]  Under  tbe  statutory  pleadings  for  tres- 
pass to  try  title,  tbe  notice  required  to  be 
given  by  the  pleadings  In  other  character 
of  causes  Is  not  required.  But  when  In  ad- 
dition to  tbe  statutory  allegations  the  par- 
ties i^eaded  specially,  the  pleadings  are  sub- 
ject to  the  ordinary  rules  of  pleading  re- 
qnlrlng  sufficient  deflnlteness  to  apprise  tbe 
oppoooats  of  tbe  contentions  relied  upon. 
McSween  v.  Yett,  60  Tex.  184. 

[2-i]  l%ere  Is  no  question,  In  tUa  case, 
but  tbat  the  allegation  by  appellee,  plaintiff, 
that  sbe  was  the  common  source  and  that 
she  owned  the  legal  title  was  sufficiently  un- 
derstood by  appellant  for  him  to  deny  the 
fact,  as  he  did,  without  si)eclaUy  excepting 
to  the  sufficiency  of  the  allegation.    When 


appellant  alleged  that  the  common  source 
was  not  In  the  appellee,  but  In  the  community 
or  tbe  husband,  the  Issue  was  clearly  made 
that  both  plaintiff  and  defendant  claimed 
the  common  source  to  be  the  Terrell  deed,  for 
that  was  the  only  deed  through  which  ap- 
pellant could  claim.  This  was  known  to  ap- 
pellant, for  he  knew  his  own  chain  of  titla 
The  allegation  that  the  Terrell  deed  was  the 
conunon  source  was  an  .admission  that  ai>- 
pellee  S^eUx  De  Barroso  claimed  under  this 
same  deed. 

On  the  otber  hand,  the  allegation  of  Felix 
De  Barroso  that  she  was  the  common  source 
of  title  was  a  clear  declaration  that  appel- 
lant claimed  under  the  Terrell  deed,  and 
that  deed  vested  tbe  legal  title  in  her.  And 
her  allegation  that  the  property  was  her 
separate  property  gave  ample  notice  to  ap- 
pellant that  she  would  prove  that  tbe  same 
deed  under  which  both  claimed  as  common 
source  vested  the  property  In  her  for  her 
sole  use  and  benefit  "Where  the  plaintiff 
claims  under  a  conveyance  to  the  wife  as 
her  separate  property,  and  the  defendant 
claims  under  a  subsequent  execution  sale 
as  the  property  of  the  husband,  a  prima  facie 
case  of  claim  under  a  common  source  Is 
made  out"  Bdrlngton  t.  Butler,  33  S.  W. 
148. 

Tbe  wife  alone  being  named  as  the  grantee 
In  the  deed,  the  legal  title  was  vested  In  the 
wife  by  that  deed.  Patty  v.  Middleton,  82 
Tex.  686,  17  S.  W.  909;  Ferguson  v.  Dodd, 
188  S.  W.  391;  Barrett  v.  Welmer,  62  Tex. 
Civ.  App.  172,  130  S.  W.  181;  Mitchell  ▼. 
Schofleld,  106  Tex.  512,  171  S.  W.  1121. 

WhUe  the  Terrell  deed  vested  the  legal  title 
in  the  wife,  an  innocent  purchaser  might, 
under  certain  circumstances,  have  relied  up- 
on the  presumption  that  the  real  title  was  In 
the  community.  But  In  the  case  at  bar  ap- 
pellant was  not  an  Innocent  purchaser,  be- 
cause It  was  alleged  and  proven  that  he 
credited  the  amount  of  his  bid  upon  his  Judg- 
ment Slmpklns  on  Equity,  243;  Brown  v. 
MarwltJS,  10  Tex.  Civ.  App.  458,  32  S.  W.  78 ; 
Overstreet  v.  Manning,  67  Tex.  661,  4  S.  W. 
248.  We  conclude  that  the  Issue  of  common 
source  and  the  claim  of  separate  proi)erty 
was  clearly  raised  by  the  pleadings  of  ap- 
pellant and  appellees.  The  allegations  of  ap- 
pellant supplied  any  deficiencies  of  appel- 
lees. Peoples  v.  Brockman,  153  S.  W.  907; 
I.  &  G.  N.  Ry.  Co.  V.  Sein,  11  Tex.  Civ.  App. 
386,  38  S.  W.  558. 

What  has  been  said  above  also  disposes  of 
the  second  and  third  assignments,  both  of 
which  are  based  upon  an  erroneous  con- 
ception of  the  nature  of  appellees'  title.  The 
second  and  third  assignments  are  overruled. 

The  former  opinion  is  withdrawn,  and  the 
present  one  substitnted  therefor. 

The  Judgment  Is  affirmed. 
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CITIZENS'  NAT.   BANK  OP  PLAINVIEW 
et  aL  y.  SLATON  et  aL     (No.  1065.) 

<Coart  of  Civil  Appeals  of  Texas.     Amarillo. 

No7.  1,  1916.     RebearinK   Denied 

Nov.  29,  1916.) 

1.  Evidence  ^=>142&)  —VAUua  or  Lard  — 
Other  LANoa 

As  evidence  of  the  value  of  land,  the  court 
properly  excluded  testimony  as  to  sales  of 
lands  and  the  prices  therefor  in  the  same  dis- 
trict as  the  land  in  controversy,  where  the  wit- 
ness stated  that  in  his  opinion  other  plains 
lands  in  the  region  were  worth  a  "right  smart" 
more,  while  the  lands  the  witness  knew  about 
having  been  sold  were  from  seven  to  nine  miles 
from  the  land  in  controversy,  and,  unlike  auch 
land,  which  had  a  40-acre  lake  on  it,  were  unim- 
proved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
C«mt  Dig.  S(  418,  421;    Dec.  Dig.  «=9l42(2).] 

2.  Afpeai.  and  Erbob  <@=5662(3)— Qualifi- 
cation OF  Bnx  OF  Exceptions  —  AccKPT- 

ANCK. 

The  facts  stated  in  the  trial  court's  qualifi- 
cation to  a  bill  of  exceptions  to  the  exclusion 
of  testimony  must  be  taken  by  the  Court  of  Civil 
Appeals  as  correct.  . 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2852;  Dec.  Dig.  «=> 
«62(3).] 

3.  Apfeai.  and  Ebrob  «=9766  —  Iuferfeot 
Bbiefino  of  Assionuent— Consideration. 

Where  an  assignment  is  not  properly  briefed, 
but  the  same  matter  is  presented  under  another 
assignment,  it  wiU  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  3101,  8126;  Dec.  Dig.  «=> 
76&] 

4.  FRArnULENT  CONVETANOBa  «=»292— EVI- 
DENCE —  CoixATEaAL  Issue  Tending  to 
Show  Fraud. 

In  suit  by  the  grantee  of  land  to  restrain 
sale  on  execution  against  the  grantor,  defend- 
ants were  entitled,  under  their  allegation  of 
fraud  in  the  conveyance  to  prove  plaintiff  had 
undervalued  certain  residence  property,  as  tend- 
ing to  prove  that  he  had  overvalued  a  bam 
which  he  had  given  in  part  payment  for  the 
land,  and  which  he  testified  he  took,  together 
with  the  residence  iproperty,  at  a  valuation  of 
$9,000,  while  receiving  the  residence  property 
at  only  $2,000,  since,  where  fraud  is  alleged, 
latitude  must  be  allowed  in  the  admission  of 
evidence  tending  to  establish  it. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  Si  857-861 ;  Dec.  Dig. 
<e=>292.] 

6.  FBAtrDtn.ENT  CORVBTANOES  «=>293— EVI- 
DENCE—INTENT. 

In  such  suit,  the  evidence  was  relevant  on 
the  issue  of  good  faith  on  the  part  of  plaintiff 
and  his  grantee  in  making  the  exchange. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  J  862;  Dec.  Dig,  ^=> 
293.] 

6.  Fraudulent    Conveyances    iss»291(5)'  — 

Valux  of  Pbopertt— Market  Value. 
•  Where  the  value  of  the  property  involved  in 
an  action  to  set  aside  a  fraudulent  conveyance 
is  in  issue,  the  market  value  should  be  the  sub- 
ject of  Inquiry,  providing  the  property  has  a 
market  value,  and,  if  there  is  no  market  for  such 
property,  its  intrinsic  value  may  be  established. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  856;  Dec.  Dig.  e=> 
291(5).] 


7.  Fraudulent    Convktances    *=»309(2>  — 
LiMtiiNo  Finding  to  Market  Value. 

In  suit  by  the  grantee  of  land  to  restrain 
sale  on  an  execution  against  the  grantor,  where 
there  was  abundant  evidence  on  t£e  issne  of  the 
market  value  of  the  property,  the  court  shoold 
have  given  the  requested  instruction  limiting 
the  jury's  finding  to  such  value. 

[Ei.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {|  947,  958;  Dec.  Dig. 
<S=309(2).] 

8.  Phaudulent  Conveyances  ®=187— Right 
or  Creditob. 

Where  a  conveyanoe  was  in  fraud  of  credi- 
tors, a  judgment  creditor  had  the  right  to  8ui>- 
ject  to  payment  of  his  judgment  the  excess,  if 
any,  of  the  market  value  of  the  property  con- 
veyed over  and  above  the  market  value  of  the 
property  received  in  exchange  by  the  d^tor. 

[Ed.  Note. — For  other  cases,  see-  Frfiudulent 
Conveyances,  Cent.  Dig.  ${  693,  594;  Dec  Dig. 
<S=»187.] 

9.  Fraudulent     Conveyances    ®=»309(7)  — 
Separate  Submission  or  Issues. 

In  suit  by  grantee  of  land  to  restrain  sale 
on  execution  against  the  grantor,  the  question 
of  the  market  value  of  the  grantor's  property 
and  of  the  property  received  by  liim  from  plain- 
tiff in  exchange  should  have  t>een  submitted  sep- 
arately to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  962;  Dec.  Dig.  ^=9 
309(7).] 

10.  Fraudulent   Conveyances  «=>309(4)  — 
Submission  of  Issues. 

In  such  suit  fraud  beinc  charged,  the  is- 
sues of  fraudulent  intent  and  of  notice  should 
also  have  been  submitted. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  949 ;  Dec  Dig.  ^=> 
309(4).] 

Appeal  from  District  Court,  Hale  County; 
R.  C.  Joiner,  Judge. 

Suit  by  J.  H.  Slaton  and  another  against 
the  Citizens'  National  Bank  of  Plainview 
and  another.  From  a  Judgment  for  plain- 
tiffs, defendants  appeaL  Judgment  reversed, 
and  cause  remanded. 

Turner  &  Rollins,  of  Amarillo,  and  O.  D. 
Russell,  of  Plainview,  for  appellants.  Matbes 
&  Williams,  of  Plainview,  and  h.  O.  Fmrjr, 
of  Ft.  Worth,  for  appellees. 

HALL,  J.  Febraary  10, 1913,  th«  Citizens' 
National  Bank  of  Plainview  obtained  judg- 
ment In  the  district  court  of  Hale  county, 
against  J.  J.  Rushing  et  aL,  in  the  sum  of 
$13,240.49,  with  interest  and  costs  of  suit. 
From  tills-  Judgment  Rushing  et  al.  executed 
a  supersedeas  bond,  with  J.  L.  Overall  as  one 
of  the  sureties.  The  Judgment  was  affirmed 
by  this  court  the  29th  day  of  November, 
1913.  Application  for  writ  of  error  to  the 
Supreme  Court  having  been  refused,  on  Au- 
gust 18,  1915,  the  Citizens'  National  Bank 
caused  an  allab  execution  to  issue  to  Swlsb- 
er  county,  which  was  levied  by  the  sherilT 
on  a  certain  section  of  land  as  the  property 
of  J.  L.  Overall.  Ai>peUee  Slaton  obtained  an 
litjunctl<«  agati^st  :the  ■  Citizens'  Natioaal 
Bank  and  D.  B.  Crawford,  the  sheriff  of 
Swisher  county,  restraining  them  from  sell- 
ing the  land  upon  the  ground  that  it  belonged 


«=9For  other  eases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DtgesU  and  IndexM 
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to  bim  and  the  First  Katlotial  Bank  of  Flain- 
vlew.  It  being  alleged  that  Slaton  bad  an 
interest  amounting  to  $<M)00  in  said  section, 
and  that  the  remaining  portion  was  owned 
by  said  Mrst  National  Bank.  October  20, 
1914,  Overall  and  wife  conveyed  .the  section 
in  question  to  J.  H.  Slaton,  by  deed,  reciting 
a  consideration  of  116,000  cash  knd  the  as- 
samption  of  the  payment  of  the  balance  due 
the  state  of  Texas  on  the  original  purchase 
price  and  the  annual  Interest  thereon  at  the 
rate  of  3  per  cent,  per  annum  from  November 
1,  1914.  On  the  same  date  SiattHi  and  wife 
conveyed  to  Overall  lots  10, 11, 12,  18,  14, 16, 
and  16  In  block  19,  tn  the  town  of  Plalnview, 
for  the  recited  consideration  of  $16,000,  to 
wit,  $14,800  cash  and  $1,200,  evidenced  by 
vendors'  lien  notes,  payable  to  J.  H.  Slaton. 
Appellants  attack  this  conveyance  from 
Overall  to  Slaton  on  the  ground  that  It  was 
made  to  hinder,  delay,  and  defraud  the  cred- 
itors of  Overall,  especially  defendant  bank 
In  the  collection  of  the  aforementioned  Judg- 
ment, asserting  the  right  of  the  bank  to  sub- 
ject the  land  to  the  payment  of  Its  Judgment 
as  the  property  of  Overall.  It  is  further  al- 
leged that,  when  Slaton  acquired  the  deed 
from  Overall  and  wife  to  said  section,  he 
bad  full  knowledge  of  all  the  facta  recited  in 
said  answer,  or  was  in  possession  of  sufficient 
facts  to  put  him  on  notice  and  Inquiry,  whldi 
would  have  led  to  a  discovery  of  the  fact  that 
Overall  was  making  said  conveyance  for  the 
purpose  of  hindering,  delasrlng,  and  defraud- 
ing the  bank  in  the  collection  of  its  judgment, 
alleging  the  insolvency  of  Overall;  that  a 
deed  from  Overall  to  Slatoq  was  a  simulated 
transaction,  not  intended  to  be  an  absolute 
and  unconditional  conveyance,  but  was  made 
with  tbe  purpose  and  intention  on  the  part 
of  Overall  and  Slaton  that  the  latter  should 
hold  the  deed  In  trust  for  Overall  and  shield 
it  from  the  Citizens'  National  Bank,  said 
Slaton  and  said  First  National  Bank  well 
knowing  that  tlie  defendants  Rushing  and 
the  sureties  other  than  3.  U  Overall  did  not 
have  property  subject  to  execution  sufficient 
to  pay  said  judgment,  and  that  said  bank 
would  be  compelled  to  make  said  Judgment 
or  a  large  part  of  it  out  of  the  sale  of  said 
section  of  land,  or  lose  its  debt,  or  a  large 
amount  thereof;  that  said  section  comprised 
practically  all  of  the  property  belonging  to 
Overall  and  subject  to  executicm;  that  its 
value  greatly  exceeded  the  amount  of  the 
debt,  if  any,  owing  by  Overall  to  the  First 
National  Bank  of  Plalnview,  it  having  been 
alleged  by  Slaton  and  said  First  National 
Bank  that  Overall  owed  the  bank  about 
$3,000.  Appellants  further  alleged  that  less 
th&n  one-foarth  of  the  section  would  have 
been  sufficient  to  pay  the  whole  of  the  In- 
debtednesa  and  that  the  value  of  a  certain 
bam  conveyed  to  Overall  by  Slatcn  was 
greatly  less  than  the  value  of  the  section, 
being  only  one-half  'Of  the  value  thereof, 
and  tbat  in  accepting  the  conveyance  of  the 
■aid  section  of  land  the  vendee  did  not  pay 


I  full  value  therefor,  so  tbat  the  ronalnder  of 
the  value  of  said  land  was  thereby  placed 
beyond  the  reach  of  the  creditors  of  said 
Overall,  and  .particularly  of  the  CitlsBens' 
National  Bank.  Notice  and  knowledge  on  the 
part  of  Slaton  and  the  First  National  Bank 
of  Plalnview  of  the  fraudulent  intent  and 
purpose  of  Overall  and  knowledge  of  facts 
sufficient  to  put  them  on  inquiry,  which  would 
have  led  to  the  truth  concerning  such  fraudu- 
lent Intent  and  designs,  was  also  set  up. 

The  trial  resulted  in  a  Judgment  in  favor 
of  X  H.  Slaton  and  the  First  National  Bank 
of  Plalnview,  against  the  defendants  Clti- 
eens'  National  Bank  and  D.  B.  Crawford,  as 
sheriff,  perpetuating  the  injunction  restrain- 
ing them  from  levying  upon  and  selling,  or 
from  attempting  to  sell,  said  land  under  the 
judgment 

[1,  J]  It  is  urged  under  the  first  assign- 
ment that  the  court  erred  in  excluding  the 
testimony  of  J.  F.  Moore  as  to  sales  df  land 
similar  to  the  section  of  land  in  question 
during  the  years  1912,  1913,  and  1914,  and 
the  prices  paid  therefor.  TUs  witness,  tes- 
tifying for  appellants,  stated  tbat  the  section 
of  land  In  controversy  was  reasonably  worth 
on  the  market  $30  per  acre  at  the  time  it  was 
conveyed  by  Overall  to  Slaton,  in  October, 
1914.  On  cross-examination  by  plaintiffs' 
counsel,  he  was  asked  as  to  whether  he  kdew 
of  certain  sales  of  land  in  Swisher  county 
near  the  land  in  tnntroversy,  at  $15  per  acre, 
and  other  at  less  than  $26  per  acre..  On 
redirect  examination  appellants'  counsel  of- 
fered to  show  that  land  located  no  better 
than  the  land  in  controversy,  of  the  same 
soil,  depth  to  water,  and  t(^>ography,  and 
in  every  way  similar  to  the  land  in  contro- 
versy, had  been  within  the  knowledge  of 
said  witness  during  the  year  1914  sold  at 
$25  per  acre.  When  the  particular  lands  re- 
ferred to  were  mentioned,  appellees'  counsel 
objected  because  the  lands  were  not  of  the 
same  character  as  the  section  in  question  in 
regard  to  Improvements,  but  yren  unimprov- 
ed lands.  It  Is  stated  in  the  bill  of  exceptions 
that  appellants'  counsel  then  offered  and 
would  have  proved  by  the  witness  that  the 
value  of  land  of  the  same  character  as  the 
.land  in  question,  without  improvements  on  it, 
and  in  the  same  locality,  had  been,  sold  dur- 
ing the  year  1014  for  as  much  as  $25  per 
acre,  and  that  this  testimony  was  offered  in 
order  that  the  jury  might  determine  the 
value  of  the  land  in  controversy  by  adding 
the  valpe  of  improvements  thereon.  The 
court  appended  to  the  bill  the  following  qual- 
ification: 

"The  witness  was  asked  on  croBS-examination 
if  be  knew  of  certain  sales  being  made  at  $15 
per  acre,  and  answered  no;  and  it  was  further 
Hsked  if  there  was  any  difference  between  this 
land  here  located  as  it  is  and  other  plains  land 
near  Kress,  the  same  distance  in  other  direc- 
tions, and  tae  witness  stated  in  his  opinion  land 
west  and  north  of  Kress  was  worth  a  right 
smart  more.  The  lands  the  witness  knew  about 
as  having  been  sold  in  1914  were  from  seven  to 
nine  miles  frcan  the  land  in  controversy,  one 
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•ale  four  «nd  one-iwif  miles  west  of  Kress  and 
the  other  nine  miles  east;  and  the  witness 
would  have  answered  that  tiiese  lands  unimprov- 
ed sold  for  $25  per  acre.  The  land  in  contro- 
versy was  shown  to  have  a  lake  of  40  acres  on 
it,  and  no  proof  as  to  the  conditiom  of  the  other 
lands  as  to  lakes  was  asked  al>out,  and  the 
question  as  to  the  values  of  these  unimproved 
sales  were,  in  the  opinion  of  the  court,  not  a  fair 
test  as  to  the  market  value  of  the  land  in  con- 
troversy, since  the  witness  had  testified  as  to 
the  market  value  of  the  principal  section." 

Appellant  insists,  upon  tbe  authority  of 
certain  Massachusetts  cases,  that  be  conid 
prove  the  value  of  unimproved  lands_  for  the 
purpose  of  establishing  the  value '  ot  the 
land  in  question,  which  was  shown  to  have 
been  Improved.  This  question  arose  In  the 
case  of  Foster  v.  AtUr,  181  S.  W.  526,  Wal- 
thall, Justioe,  said: 

"The  admissibility  of  the  evidence  offered,  un- 
der an^  circumstances,  is  at  least  doubtful.  In 
some  jurisdictions  it  is  excluded  altogether. 
The  grounds  for  its  exclusion  have  not .  always 
been  the  same.  Smne  exclude  it  on  direct  ^- 
amination  altogether;  some  hold  that  its  ad- 
missibility is  a  matter  of  discretion ;  others 
still,  that  such  evidence  is  only  admissible  on 
cross-examination,  as  a  test  of  the  means  of 
knowledge  of  a  witness  who  has  testified  to 
the  market  value  on  direct  examination.  We 
are  of  the  opinion,  however,  that  the  Supreme 
Court,  in  Chaney  v.  Coleman,  77  Tex.  100,  IS 
S.  W.  850,  recognized  the  rule  that,  mider  a 
proper  predicate,  such  evidence  is  admissible." 

The  Chaney  Case  seema  to  be  the  last  opin- 
ion by  the  Supreme  Court  dlscnaslng  the 
question.    That  court  said: 

"It  is  not  readily  seen  how  itt  value  can  be 
correctly  shown  by  comparing  it  with  others,  as 
was  proposed  to  be  done  by  the  defendant  in 
this  case.  The  farm  in  question  was  an  im- 
proved one,  and  was  valued  in  the  trade  as  such. 
Before  a  value  can  be  given  to  it  by,  proving  the 
average  value  of  farms  in  that  vicinity,  it  should 
be  proved  that  the  improvements  and  other 
things  to  be  considered  m  estimating  its  value 
correspond  with  like  things  and  the  farms  with 
which  it  is  classed." 

The  facts  stated  in  the  court's  qnallflca- 
tion  to  the  bill  must  be  tak«i  by  us  as  cor- 
rect If  so,  It  wag  not  error  to  exclude  tbe 
testimony.  H.  B.  &  T.  Ry.  ▼.  Wilson,  176  8. 
W.  907;  Caty  of  Ft  Worth  ▼.  Charbonnean, 
166  S.  W.  387;  Koppe  v.  Koppe,  57  Tex.  Civ. 
App.  204,  122  S.  W.  68 ;  SuUivan  v.  By.  Co., 
29  Ter.  Civ.  App.  429,  68  S.  W.  745;  New- 
bold  T.  Railway  Co.,  34  Tex.  Civ.  App.  525, 
78  S.  W.  1079;  Klrby  v.  By.  Co.,  39  Tex. 
Civ.  App.  252,  88  S.  W.  281 ;  H.  B.  &  T.  Ry. 
Co.  V.  Dooley,  160  S.  W.  594. 

[3-5]  By  their  second  assignment,  appel- 
lants insist  that  the  court  erred  In  excluding 
the  testimony  of  the  witness  J.  A.  James, 
with  reference  to  a  material  change  in  the 
value  of  lands  in  his  vicinity  during  the  years 
1912,  1913,  and  1914.  Reference  to  the  state- 
ment of  facts  shows  that  this  question  was 
asked  and  answered  by  the  witness  on  cross- 
examination.  It  appears  that  prior  to  the 
transfer  of  tbe  section  of  land  in  question  by 
Overall,  Slnton  and  the  First  National  Bank 
had  received  from  one  of  the  creditors  of  the 
bank  certain  residence  property,  together 
with  a  bam,  in  Plainview.    In  the  deal  be- 


tween Overall  and  Slaton  this  bam  was  part 
of  the  c(msideratlon  for  the  section  of  land 
conveyed  by  OveraU.  Slaton  testified  that 
he  valued  the  residence  property  at  only  $2.- 
000  and  the  bam  at  |9,000.  The  witnesses 
Boewell  and  Oalloway  were  offered  fbr  tbe 
purpose  of  showing  the  value  of  the  res- 
idence property.  Appellants  Insist  that  it  is 
greatly  to  the  Interest  ot  appellee  to  inflate 
and  exaggerate  the  value  of  the  bam  and  to 
underrate  the  value  of  the  residence  property 
as  much  as  possible,  and.  In  order  to  show 
that  Slaton  was  endeavmrlDg  to  do  this,  they 
sought  to  establish  the  real  value  of  tbe  res- 
idence property  by  said  witnesses.  Upon  ob- 
jection, this  testimony  was  excluded.  The 
assignment  based  upon  the  exclusion  of  Bos- 
well's  testimony  Is  not  properly  briefed,  but 
slnoe  the  same  matter  is  presented  under 
the  fourth  assignment,  based  xrpoa  the  ex- 
ctoslon  of  Galloway's  testimony,  we  will  con- 
sider It  It  will  be  remembered  that  fraud 
Is  spedflcally  charged  by  the  appellant  and 
where  fraud  Is  alleged  great  latitude  must 
be  allowed  in  the  admisslcm  of  evidence  tend- 
ing to  establish  the  charge.  The  value  of  the 
residence  property,  it  Is  trae,  Is  In  a  sense 
a  collateral  issue;  bat  as  said  in  K)  R.  0. 
L.  927,  (  01: 

"It  is  not  necessary,  however,  that  the  evi- 
dence should  bear  directly  upon  the  issue.  It 
is  admissible  if  it  tends  to  prove  the  issue  or 
constitutes  a  link  in  the  chain  of  proof,  although 
alone  it  might  not  justify  a  verdict  m  accord- 
ance with  it  *  *  *  It  is  Well  settled  that 
if  the  evidence  offered  conduces  in  any  reason- 
able degree  to  establish  the  probability  or  im- 
probability of  the  fact  in  controversy,  it  should 
go  to  the  jnry.  It  wonld  be  a  narrow  rule,  and 
not  conducive  to  the  ends  of  justice,  to  exclude 
it  on  the  ground  that  it  did  not  afford  full  proof 
of  the  nonexistence  of  the  disputed  fact  Evi- 
dence upon  a  collateral  issue  may  be  relevant 
if  the  fact  which  it  tends  to  establish  will  tend 
to  prove  or  disprove  the  fact  in  issue."  Horton 
V.  Beynolds,  8  Tex.  284;  Day  v.  Stone,  69 
Tex.  612. 

While  the  residence  property  was  not  in- 
dnded  in  this  trade,  the  issue  sought  to  be 
established  was  that  the  value  of  the  section 
of  land  conveyed  by  Overall  was  greatly  In 
excess  of  the  value  of  the  property  conveyed 
to  him  in  exchange  therefor,  a  part  of  whk^ 
was  the  bam  in  qnesttoc  App^ants  insist- 
ed, and  had  the  rig^t  to  Introduce  all  rel- 
evant testimony  to  stistain  their  contention, 
that  the  bam  was  not  really  worth  |9,000. 
To  establitii  its  value,  Slaton  had  testified 
that  he  had  received  it,  together  with  tbe 
residence  property,  from  one  of  the  bank's 
debtors  at  a  valuation  of  $9,000,  while  the 
residence  property  had  been  received  in  the 
same  transaction  at  only  $2,000.  We  think 
under  their  allegation  of  fraud  the  appel- 
lants were  entitled  to  prove  by  direct  and 
circumstantial  evidence  that  Slaton  had  over- 
valued the  bam,  and  proof  that  he  had  un- 
dervalued the  residence  property  was  a  col- 
lateral fact  tending  to  sustain  their  conten- 
tion. Moreover,  the  evidence  was  relevant 
upon  the  Issue  of  goofl  faith,  on  the  part  of 
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botb  Or^raB  and  Slaton,  In  makliig  the  ex- 


[l-ll]  In  tbe  case  of  Toney  et  al.  ▼.  0am- 
Bfoa  et  aL,  73  Tex.  588,  11  8.  W.  840.  tite 
trial  court  charged  the  Jwey  that  the  valiie  of 
the  property  ^vaa  "what  It  would  seU  for 
cash  in  the  ordinary  courae  of  trade  in  the 
manner  in  which  property  la  ordinarily  sold 
in  this  market,"  and  this  dbarge  was  ap- 
proved. We  think  where  the  value  of  the 
property,  involved  tn  an  action  to  set  aside 
a  fraudulent  conveyance,  is  in  Issue,  the 
market  value  should  be  the  subject  of  in- 
quiry, provided  the  property  has  a  market 
value,  and.  In  the  evmt  there  should  be  no 
market  for  such  property,  then  its  intrinsic 
value  may  be  establlsbed.  There  seems  to 
have  been  abundant  evld«ice  in  this  case 
upon  the  issue  of  market  value,  and  the  court 
should  have  given  the  requested  instruction 
limiting  tbe  finding  of  the  Jury  to  such  value. 
If  the  conveyance  was  in  fraud  of  creditors, 
appellant  bank  had  the  right  to  subject  the 
excess,  if  any,  in  the  market  value  of  the 
real  and  personal  property  conveyed  by  Over- 
all, over  and  above  the  market  value  of  the 
property  conveyed  by  Slaton,  to  the  payment 
of  the  Judgment,  and  the  question  of  the 
market  value  of  the  respective  properties 
should  have  been  snbmitted  separately  to 
the  Jury.  Fraud  being  charged,  the  issues  of 
fraudulent  intent  and  of  notice  should  have 
also  been  submitted.  The  court  erred  in 
refusing  special  charges  requested  by  appel- 
lants submitting  such  issues. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 


FIRST  NAT.  BANK  OF  PHAHR  v.  SAN 
JUAN  STATE  BANK.    (No.  5728.) 

(Court  of  CJivil  Appeals  of  Texaa.    San  Antonio, 
Nov.  8,  1916.) 

1.  Banks  ahd  Bankiro  «=3l6G— PaoKiaB  to 
Pat  CaxcK-^TTTnciBHOT  or  Evidbhok. 

In  an  action  by  one  bank  against  another  to 
recover  on  a  check,  drawn  by  defendant  bank's 
depositor,  which  ddFendant  stated  was  good  and 
promised  to  pay,  evidenoe  heli  safilcient  to  sup- 
port the  court  8  finding  that  there  was  an  un- 
conditional promise  on  defendant's  part  to  pay 
tbe  check. 

[Ed.  Note.— For  other  caaes,  see  Banks  and 
Banking,  Cent.  Dig.  U  630-638;  Dec.  Dig.  «b> 
155.1 

2,  Barks  and  BANKnro  «=b140(1>— Pbomisb 
TO  Pat  Chsck— Dutt  of  Pbomis«b  Bank. 

Where  a  bank  nroiaised  another  hank  to  pay 
its  depositor's  check,  when  the  check  was  actual- 
ly presented  to  the  promisor  bank  it  should  have 
been  paid,  and  the  bank  was  Uable  ior  its  taiUire 
to  pay. 

[Ed.  MotBr— For  other  caatm,  see  Banks  and 
Banking,  Cent.  Dig.  H  380,  394-397 ;  Dec.  Dig. 
€=»140a).] 

Aiveal  fnmi  Hidalgo  County  Court;  W.  H. 
Goasage,  JuAse. 


Suit  by  tbe  San  Ji/an  State  Bank  against 
the  First  Natlanal  Bank  of  Pbarr,  From  a 
Judgment  for  plalntltC,  defendant  appeals. 
Judgment  affirmed. 

Ktbbe,  Polk  ft  Pexklna,  of  BrownsvlUe,  for 
appellant.  Jno.  P.  Oause,  of  Mercedes,  tor 
appellee. 

FLT,  C.  J.  This  is  a  suit  for  $295.95,  in- 
stituted by  appellee  against  appellant  A 
trial  by  tbe  Judge  without  a  Jury  resulted  In 
a  Judgment  for  appellee  in  tbe  sum  sued  for, 
with  interest  at  6  per  cent,  per  annum  from 
January  1,  1915. 

[1]  The  facts  show  that  on  October  15, 
1914,  J.  M.  Herbert,  desiring  to  obtain  money 
from  appellee,  drew  his  ch«ck  on  appellant 
for  S295.95;  that  appellee  at  once  communi- 
cated by  telephone  with  appellant,  and  the 
latter  stated  that  the  check  was  good,  and 
that  appellant  would  pay  It  Appellant, 
when  the  check  was  presented,  about  eight 
days  after  it  was  drawn,  refused  payment. 
Herbert  bad  money  in  appellant's  bank  suffi- 
cient to  pay  the  check  when  it  was  drawn. 
These  facts  are  supported  by  the  testimony 
of  witnesses  for  appellee,  but  a  witness  for 
appellant  testified  that  payment  of  the  check 
was  conditioned  on  appellee  sending  the 
check  directly  to  appellant  which  was  not 
done.  The  cbe<^  passed  through  the  hands 
of  two  or  more  banks  before  It  reached  ap- 
pellant 

The  court  found,  and  his  finding  is  sup- 
ported by  the  testimony  offered  by  appellee, 
that  there  was  an  unconditional  promise  on 
tbe  part  of  appellant  to  pay  the  check,  and 
although  that  testimony  was  contradicted 
by  testimony  offered  by  appellant,  the  court 
exercised  his  right  under  the  law  to  ac- 
cept the  testimony  offered  by  appellee  and 
reject  that  offered  by  appellant  The  find- 
ing Is  amply  supported,  not  only  by  the  tes- 
timony of  the  bookkeeper,  but  the  other 
facts  and  circumstances  surrounding  the 
transaction.  The  evidence  of  appellee  fully 
and  squarely  contradicts  that  of  appellant. 

The  first  and  second  assignments  of  error 
are  based  on  tbe  premise  that  the  evidence  of 
appellant  should  be  taken  as  true,  contending 
that  it  was  not  contradicted  by  the  testimony 
of  appellee.  The  record  fails  to  sustain  the 
contention,  and  the  assignments  of  error  are 
overruled. 

[2]  The  third  and  fourth  assignments  of 
error  are  overruled.  The  court  was  right 
wlien  he  held  "that  when  the  check  was  ac- 
tually presented  to  defendant's  bank  it  ought 
to  have  been  paid."  The  promise  had  been 
made  to  pay  it,  and  the  court  very  properly 
concluded  that  the  promisor  should  be  com- 
piled to  make  good  a  promise  that  it  was 
seeking  to  bveadb. 

The  Judgment  is  affirmed. 
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WOODIiHT  T.  PIKE.    (No.  1088.) 

(Court  of  (3ivU  Appeals  of  Texas.     Amarillo. 
Not.  16,  1916.) 

1.  Appkai.  ard  Ebbob  «s»722(1)  -^  Aosign- 

1IEITT8  OF  EbBOB. 

Assignments  ot-  error  cannot  be  considered 
where  there  is  no  compliance  with  Rev.  St. 
1911,  art.  1812,  as  amended  by  Acts  33d  Leg. 
c  136,  providing  that  assignments  in  motions 
for  new  trial  shall  constitute  the  assignments 
on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2990,  2994-2996;  Dec. 
Dig.  <8=>722(1).] 

2.  Appeal    and    EBtaoB   (8=>719(4>— ABSias- 

li£NT8    or    E&iOB— FunOAUKNIAI,    EBBOB. 

Error  in  litigating  an  issue  involving  an 
element  of  recovery  not  pleaded  is  fundamental, 
and  may  be  reviewed,  though  not  assigned. 

[Ed.  Note. — VoT  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Jt  2973,  3^;  Dec.  Dig.  «=> 

S.  JuDoioiRT  «s9l8(2)— Plkadinos  to  Strs- 

taht. 
The  petition  of  a  lessee,  seeking  to  recover 
a  sum  of  moneiy  which  he  claimed  was  due  him 
as  the  proceeds  of  his  one-half  share  of  wheat 
raised  on  tlie  demised  premises,  alleged  that  ap- 
proximately 4,400  bushels  were  raised  which 
was  sold  for  $3,900,  and  that  there  was  due 
him  the  sum  of  $500.  The  lessor  coonterclaim- 
ed,  and  on  cross-examination  the  lessee  testified 
that  he  received  only  $800  cash  for  the  wheat 
He  was  shown  a  ch^  drawn  by  lessor  payable 
to  his  order,  which  had  been  paid,  and  he  testi- 
fied tliat  such  check  represented  the  proceeds  of 
his  one-half  share  of  wheat  in  an  elevator,  but 
did  not  involve  the  matter  in  controversy. 
There  was  a  judgment  for  the  lessee.  HM 
that,  though  the  evidence  showed  that  the  crop 
sold  for  more  than  was  alle;^  in  the  petition, 
the  judgment  was  not  objectionable  on  the 
ground  uiat  recovery  was  based  on  an  element 
of  recovery  not  pleaded,  for  the  lessor,  having 
introdnced  the  check  in  support  of  his  defense 
and  counterclaim,  cannot  complain  that  the 
lessee  explained  that  it  related  to  another 
transaction. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §  36;    Dec  Dig.  «s»18(2).] 

Appeal  from  Wheeler  County  Cioart;  M. 
M.  Miller,  Judge. 

Action  by  W.  L.  Pike  against  B.  I*  Wood- 
ley,  who  counterclalmed.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    AflSrmed. 

H.  B.  Hill  and  J.  B.  Clark,  both  of  Sham- 
rock, for  appellant  .  M.  Reynolds,  of  Sbam- 
rodi,  for  appellee. 

HENDRICKS,  J.  Pike  sued  Woodley  for 
the  sum  of  $501,  alleged  to  be  due  on  a 
breach  of  rental  contract  in  regard  to  a  cer- 
tain wheat  crop.  The  claim  was  that  the  de- 
fendant, ^V<(pdley,  was  to  furnish  the  land, 
teams,  tools,  and  feed  for  the  teams,  the 
plaintiff  to  furnish  the  labor,  but  the  costs 
for  thrashing  were  to  be  divided  equally  be- 
tween landlord  and  tenant;  that  the  de- 
fendant was  to  receive  the  usual  and  custom- 
ary rent,  alleged  to  be  one-half  of  the  crop. 
It  is  further  alleged  that  approximately  4,400 
bushels  of  wheat  were  produced  upon'  the 
land  whldhthe  defendant,  Woodley,  the  land- , 


lord,  sold  for  $3,904.01,  one-half  of  which 
was  due  the  plaintiff,  with  the  exception  of 
$800  paid  by  defendant  to  pUintifl,  after  the 
sale  of  the  wheat,  and  $651,  which  plaintiff 
admitted  that  he  owed  the  defendant,  leaving 
an  actual  balance,  according  to  the  allega- 
tions, of  $601  owing  by  defendant  Quoting 
from  appeUaafs  brief: 

"Defendant  denied  there  was  ever  any  t«ntal 
contract  and  further  says  that  he  made  ad- 
vances to  plaintiff  in  the  sum  of  $1,673.09,  all 
of  which  was  incidental  to  the  transaction; 
that  the  total  amount  paid  the  plaintiff  by  de- 
fendant was  $2,473.09,  whereby  appellant  asks 
for  judgment  against  appellee  in  the  sum  of 
$521.07?' 

[1-1]  The  principal  ground  of  alleged  «- 
ror,  the  beat  we  are  able  to  ascertain,  seems 
to  be  based  upon  the  following  condition: 
The  plaintiff.  Pike,  while  on  the  witness 
stand,  and  under  cross-examination  by  ap- 
pellant's counsel,  answered  that  $800  was  ail 
he  received  in  actual  money  for  the  wheat 
He  was  then  handed  a  check  for  the  sum  of 
$367.76,  shown  to  have  been  made  by  Wood- 
ley,  payable  to  Pike,  and  which  had  been 
paid,  and  with  reference  to  which  the  appel- 
lee answered  that  it  was  for  undivided  wheat 
which  they  had  in  the  elevator,  and  wUch 
represented  the  pordiase  price  of  his  (Pike's) 
interest  in  the  same.  He  further  answered 
that  this  check  had  nothing  to  do  with  the 
matter  under  investigation.  Again,  on  redi- 
rect examination.  Pike's  ooonsel  asked  lUm 
about  this  particular  check  for  $367.76,  and 
the  plaintiff  answered  that  it  r^resented  an- 
other and  different  division  of  wheat  not  in- 
cluded herein,  and  to  which  defendant  ob- 
jected that  this  amount,  or  matter,  was  not 
pleaded  in  plalntUTs  petition.  Appellant's 
assignments  are  wholly  Insufficient  for  many 
reasons,  the  principal  of  which  Is  that  article 
1612,  as  amended  by  chapter  136  of  Acts  of 
the  S3d  Legislature  (providing  that  the  as- 
signments in  the  motion  for  new  trial  shall 
constitute  the  assignments  on  appeal),  is  not 
compiled  with ;  but,  as  an  Issue  litigated  and 
found  upon,  and  not  pleaded,  when  an  ele- 
ment of  recovery,  constitutes  fundamental 
error,  the  matter  la  reviewed.  It  Is  noted 
that  the  defendant  In  order  to  set  up  a  conn- 
terclaim  pleaded  generally  advances  and  pay- 
ments in  which  the  particular  check  was  in- 
tended to  be  included  though  not  specifically 
mentioned  in  order  to  reach  the  result,  as  a 
balance,  sued  upon.  Of  course,  the  element 
developed  the  fact  that  the  entire  crop  sold 
for  more  than  alleged  In  plalntifrs  petition, 
but  the  matter  of  settlement  affecting  the 
sum  of  $3,900,  collected  by  defendant  upon 
plaintiff's  petition,  only  was  involved — not  so 
much  bow  many  bushds  of  wheat  were 
sold,  but  was  plaintiff  really  entitled  to 
any  part  of  the  $3,900  mentioned?  When  ap- 
pellant introduced  the  paitlcolar  che<^  en- 
tering Into  his  counterclaim,  appellee  had 
the  right  to  show  it  was  no   part  of   the 
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^,900  and  represented  the  divlsloB  and  pur- 
cbase  of  different  wheat,  which  the  $3,900 
represented,  and  could  show  it  under  the 
general  denial,  and  especially  considering  the 
agreement  made  as  to  objections. 

AQpellant  seems  to  entertain  the  view  that, 
because  appellee  pleaded  that  4,400  bushels 
of  wheat  brought  the  $3,900  actually  received 
by  aK)ellant  for  a  part  of  the  wheat,  it 
would  cut  him  off  from  showing,  though  In 
rebuttal  of  defendant's  counterclaim,  that 
the  $3,900  was  all  the  4,400  bushels  of  wheat 
brought,  and  that  appellant  could  charge  ap- 
pellee with  the  check  and  thereby  reduce  the 
latter's  demand,  and  include  the  amount,  rep- 
resented by  the  check,  in  the  $8,900  chatged 
to  have  been  received  and  as  to  which  ap- 
pellee was  attempting  to  make  appellant  ac- 
count. The  trial  court  pursued  the  legal 
course. 

We  are  unable  to  consider  any  of  the  re- 
maining assignments  as  such,  and  tbe  Judg- 
ment is  affirmed. 


OONSOIilDATED  KANSAS  OITZ  SMBLT- 

INO  &  BEFINIKG  CO.  r.  DBAN.* 

(Mo.  627.) 

(Court  of  CStU  Appeals  of  Texas.     El  Paso. 
Nov.  0, 1916.) 

Masteb  and  Sebvant  ®=>3dl— iNJimiKS  TO 
Servant  —  Employebs'  LiABiLrrY  Act  — 

KlOHT  OF  AOnOK. 

Under  Bmplorers'  liaUUtr  Act  (Acts.SSd 
Leg.  c  179  [Vernon's  SayW  Ann.  Civ.  St 
1914,  art.  S246il)  {  3,  providing  that  "the  em- 
ployees of  a  subscriber  shall  have  no  ri^t  of 
action  against  their  employer  for  damages  for 
perMuial  injuries,  •  •  •  but  shall  look  sole- 
ly for  compensation  to  the  Texas  Employees'  In- 
snrance  Assodation,"  where  plaintiff  entered 
defendant's  employ  with  notice  that  defendant 
had  a  policy  with  the  Texas  Employees'  Insur- 
ance Association,  and  under  a  written  agree- 
ment waivins  bis  right  to  maintain  suit  against 
defendants  for  iiersonal  injuries,  and  agreeing 
to  look  to  the  association,  he  had  no  right  of 
action  against  defendant  for  personal  injuiieB 
wbile  in  its  employ. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  «=>851.] 

Apx>eal  from  District  Court,  El  Paso  Coun- 
ty;  Dan  M.  Jackson,  Judge. 

Action  by  J.  D.  Dean  against  the  C!onsoll- 
dated  Kansas  City  Smelting  &  Refining  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.      Beversed   and   rendered. 

Lea,  McGrady  &  Thomason,  of  EI  Paso, 
for  appellant  Weeks  ft  Yowell,  of  £1  Paso, 
tot  appellee. 

ELABPBB,  0.  J.  Appellee  sued  appellant 
for  damages  for  personal  injuries  received 
wbile  in  its  employ  through  its  negligence  on 
August  8,  1915.  A  trial  by  jury,  verdict, 
and  judgment  for  appellee  for  $6,000.  There 
are  a  number  of  assignments  of  error,  but 
there  is  one  question  that  is  conclusive  of 
appellee's  right  to  maintain  this  action,  viz. 


The  appelant,  as  a  defense,  pleaded  that  as 
an  employer,  it  had  complied  with  the  re- 
Qulrements  of  the  Employers'  Liability  Act 
enacted  by  the  Thirty-Third  Legislature,  chap. 
179,  General  Laws,  p.  429.  The  appellee,  in 
reply,  charged  that  the  act  is  UDCoustltutlonal 
and  void.  Since  this  suit  was  filed,  the 
Supreme  Court  of  Texas  has  declared  the 
act  to  be  in  all  its  proTlsions  constitutional. 
The  evidence  is  uncontradicted  that  ap- 
pellant was  entitled  to  and  held  a  policy  in 
the  Texas  Eimployees'  Insurance  Association, 
as  created  and  permitted  to  do  business  un- 
der the  said  above  act  That  appellee  en- 
tered appellant's  employ  with  actual  notice 
of  such  facts,  and  that  he  entered  the  em- 
ployment under  written  agreement  that  in 
case  he  received  injuries  in  such  employment 
he  thereby  waived  his  right  to  maintain  a 
suit  against  appellant  and  agreed  to  look  to 
the  association  for  his  compensation. 
Section  8  of  said  act  provides  that: 
"The  emidoyees  ot  a  subscriber  shall  have  no 
right  of  action  against  their  employer  for  dam- 
ages for  personal  injuries,  •  *  •  but  such 
employees  •  •  •  shall  look  for  compensation 
solely  to  the  Texas  Employees'  Insurance  Asso- 
ciation as  the  same  is  hereinafter  provided  for." 

It  woold  extend  this  opinion  to  too  great 
length  to  copy  this  act  and  serve  no  good  pur- 
pose. Eeference  is  therefore  made  to  Middle- 
ton  V.  Texas  Power  ft  Light  Co.,  178  S.  W. 
9S6,  wherein  its  provisions  are  more  fully 
set  out  and  to  the  same  case  in  185  S.  W. 
656,  which  contains  the  opinion  of  the  Su- 
preme C!onrt  of  Texas,  above  cited. 

The  appellee  had  no  right  of  action  against 
the  appellant  and  the  court  erred  in  ignor- 
ing the  defense  so  pleaded  and  proven  In  sub- 
mitting the  cause  to  the  jury  as  complained 
of  by  appellant  by  appropriate  assignments. 

The  cause  will  therefore  be  reversed  and 
rendered  for  appellant  without  prejudice, 
however,  to  any  claim  appellee  may  have 
against  the  Insurance  association. 


PHILLIPS  V.  FAIRCLOTH.    (No.  5696.) 

(Court  of  Civil  Api>eals  of  Texas.    Austin.    Nov. 

16,  191&) 

1.  Appeal  and  Ebbob  «=s80Q)— Dkoisions— 
Reviewable— FiNALiTT  of  Detkbuination. 

An  order  of  the  trial  court  sustaining  a  joint 
plea  in  abatement  on  the  ground  of  misjoinder 
of  causes  of  action  as  to  one  defendant  and 
overruling  it  as  to  the  other  defendant  not  being 
a  final  judgment  disposing  at  the  controversy, 
is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  494-600,  60S,  606-509; 
Dec.  Dig.  «s>80a).] 

2.  Appeai.  and  Ebbob  «=>768(2)  —  Rxcobd — 
Bbiefs— Assionment  of  Ebbob. 

Where  neither  appellant's  brief  nor  the  tran- 
script contains  any  assignment  of  error,  and  no 
fundamental  error  has  been  pointed  out  or  dis- 
covered, judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3088,  3089;  Dec.  Dig.  «3» 
753(2).] 
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Appeal  from  Robertson  Oounty  Court;  3. 
L.  €k>odman,  Jndge. 

Suit  by  Z.  P.  Phillips  against  Jeff  Fair^ 
cloth  and  another.  From  an  order  sustaining 
a  Joint  plea  In  abatement  as  to  defendant 
A.  L.  Bates,  but  overruling  It  as  to  named 
defendant,  named  defendant  appeals.  Ap- 
peal dismissed. 

K.  W.  Gilmore  and  H.  S.  Morefaead,  both 
of  Franklin,  for  appellant.  Perry  &  Woods, 
of  Franklin,  for  appellee. 

KET,  O.  J.  Appellant  brought  this  suit 
against  Jetr  Fairdoth  and  A.  L.  Bates.  The 
defendants  filed  a  joint  plea  in  abatement, 
alleging  that  there  was  a  misjoinder  of  caus- 
es of  action  and  of  parties  defendant  Tbe 
trial  court  sustained  that  plea  as  to  Bates, 
bat  overruled  it  as  to  the  other  defendant, 
and  the  record  does  not  show  that  any  far- 
ther proceedings  were  had  in  the  case. 

[1]  The  appellant  has  attempted  to  ai>- 
peal  from  the  order  of  the  court  referred  to, 
but  we  feel  compelled  to  hold  that  such  ap- 
peal i&  not  permissible,  and  therefore  this 
court  baa  no  Jurisdiction.  With  certain  ex- 
cations,  specified  by  statute,  the  api>ellate 
conrts  of  this  state  have  no  Jurisdiction  of 
an  appeal  until  a  final  Judgment  has  been 
rendered,  and  a  Judgment  is  not  final  unless 
it  disposes  of  all  the  parties  and  all  the  is- 
sues shown  by  the  pleading;  and  it  is  pror 
vided  by  statute  that  there  can  be  but  one 
final  judgment  in  a  case.  The  Judgment 
sought  to  be  appealed  from  is  not  final  bo- 
cause  it  does  not  dispose  of  the  controversy 
between  the  plaintiff  and  the  defendant  Fair- 
cloth,  and  therefore  this  court  has  no  Juris- 
diction to  entertain  the  appeal. 

[2  J  But  if  the  appeal  ought  to  be  otter- 
talned,  we  are  of  opinion  that  the  Judgment 
should  be  aUirmed  because  neither  appel- 
lant's brief  nor  the  transcript  contains  any 
assignment  of  error,  and  no  fundamental 
error  has  been  pointed  out  or  discovered. 

Appeal  dlbmissed. 


BARKER  et  al.  v.  WILSON.    (No.  6818.) 

(Court   of    Civil   Appeals    of   Texas.      Austio. 
Nov.  8,  1916.) 

1.  Appkai.   and    Ebbob  ^=9131 — AppKAI.ABia 
Obdbb. 

Except  in  cases  made  exceptions  by  statute, 
an  order  made  in  vacation  by  a  district  judge  ia 
not  appealable. 

[Ed.  Note. — For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  895 ;   Dec.  Dig.  «=>131.] 

2.  Appeal  and  Ebbob  ®=>B76— Appeal  Bond 
— Obdj»  Gbantinq  ob  Rbtusiko  Injuno- 

TION. 

Where  an  election  contest  petition  prayed 
injunction  against  the  county  judge  and  other 
members  of  the  commlsaionerg'  court  of  the 
county,  and  from  dismissal  of  such  petition  ap- 
peal was  sought  upon  an  appeal  bond  payable 
to  the  coDtestee  alone,  against  whom  no  injunc- 
tion was  sought,  the  appellate  court  was  not 
given  jurisdiction  over  the  appeal  by  tiie  statute  i 


authorizing  an  appeal  from  an  interlocutory  or- 
der refusing  an  injunction,  since  the  parties 
against  whom  the  injunction  was  sought  were 
not  named  as  payees  m  the  appeal  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EMg.  {{  2011-2016;  Dec  Dig.  «=► 
376.1 

8.  BLBorroNB  4s»275  —  CoitTesTS— JunsoiO'- 

TION   OF  JTTDOE  IN   VACATION. 

The  constitutional  provision  conferring  Jo- 
risdiction  over  contested  elections  upon  the  <ns- 
trict  court  is  exclusive,  and  a  district  judge  has 
no  jurisdiction  to  determine  an  dection  con- 
test in  vacation. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  {{  260-250;   Dec.  Dig.  «=>275.] 

Appeal  frcKU  District  Court,  San  Saba 
County;  N.  T.  Stubbs,  Judge. 

Election  contest  by  ti.  W.  Barker  and  otb- 
en  against  A.  B.  Wilson.  From  an  order  of 
a  Judge,  contesttinto  appeal.  Appeal  dis- 
missed. 

Walker  ft  Burleson,  of  San  Saba,  for  ap- 
pellants. 

KEY,  C.  J.  In  May  of  the  current  year  an 
election  was  held  in  school  district  No.  22  of 
San  Saba  county,  to  determine  whether  or 
not  there  shoold  be  issued  bonds  in  the  snm 
of  $10,000,  for  the  purpose  of  building  a 
schoolhouse  In  that  district  The  electioa.  re- 
sulted in  favor  of  the  proposition,  and  Lt.  W. 
Baiter  and  others  filed  a  petition  In  the  dis- 
trict court  of  San  Saba  county  for  Oxe  pui^ 
pose  of  contesting  that  election.  As  required 
by  statute,  A.  B.  Wilson,  the  county  attorney, 
was  made  contestee;  and,  without  formally 
making  them  parties,  the  contestants  prayed 
for  an  injunction  against  the  county  Judge 
and  the  other  members  of  the  commissioners' 
court  of  San>  Saba  county,  to  prevent  them 
from  declaring  the  result  of  the  election. 
Wilson,  the  contestee,  filed  an  answer  which 
included  certain  exceptions  to  the  petition. 

The  record  shows  that  the  Hon,  N.  T. 
Stubbs,  Judge  of  the  Thirty-Third  Judicial 
district,  which  includes  San  Saba  •  county. 
tried  the  case  in  vacation  on  the  29th  day  of 
July  1916;  that  he  sustained  one  of  the  ex- 
ceptions ;  held  that  the  district  court  of  San 
Saba  county  had  no  Jurisdiction,  because  of 
the  fact  that  prc^r  notice  of  the  contest  had 
not  been  served  upon  the  contestee  wlttiin 
30  days  after  the  election  was  held,  and  for 
that  reason  refused  to  grant  the  injunction: 
and  dismissed  the  case. 

The  contestants  have  toonght  the  case  to 
tills  court  upon  an  appeal  bond  payable  to 
A.  B.  Wilson,  the  contestee,  alone..  We  have 
reached  the  conclusion  that  this  court  Is 
without  jurisdiction,  and  the  appeal  taas 
been  dismissed  for  the  following  reasons: 

[1]  1.  The  appeal  Is  not  from  a  Judgment 
rendered  by  any  court  but  from  an  order 
made  in  vacation  by  a  district  Judge.  WlUi 
certain  exceptions,  specified  by  statute,  there 
can  be  no  appeal  except  front  a  final  Jndg- 
ment  rendered  by  a  court    The  record  show^a 
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that  the  order  from  which  thJs  appeal  Ifl 
prosecuted  was  made  by  a  Judge  in  vacatioti, 
and  not  by  any  court;  and  therefore,  unless 
it  comes  within  one  ot  the  exceptions,  con- 
testants have  no  right  of  appeal,  even  though 
the  order  may  be  absolutely  Toid. 

[2]  2.  While  the  atatote  authorizes  an  ap- 
peal from  an  interlocutory  order  appointing 
a  receiver,  or  granting  or  refusing  an  in- 
junction, and  while  the  order  appealed  from 
refused  to  grant  an  injunction,  the  parties 
against  whom  the  injunction  was  sought  are 
not  named  as  payees  in  the  appeal  bond,  and 
therefore  this  court  is  without  Jurisdiction  as 
to  tliat  feature  of  the  case. 

[3]  In  conclusion  we  deem  it  proper  to  say 
that  if  the  suit  be  treated  only  as  a  contest 
of  an'  election,  then  the  trial  Jndge  had  no 
authority  to  try  tt,  or  pass  dpon  any  ques- 
tion In  it  durbig  vacation.  The  Constitu- 
tion of  this  state  having  conferred  Jurisdic- 
tion over  contested  elections  upon  the  district 
court,  our  Supreme  Court  has  held  that  the 
constitutional  provision  referred  to  is  ezdu- 
slve,  and  that  the  Legislature  has  no  power 
to  confer  Jurisdiction  apon  a  district  Judge 
to  determine  an  election  contest  in  vacation. 
Ashford  v.  Goodwin,  103  Tex.  491,  131  a 
W.  635,  Ann.  Cas.  1913A,  609.  Hence  it  fol- 
lows that  while  Judge  Stnbbs  may  have- had 
Jurisdiction  to  grant  or  refuse  a  temporary 
injunction  in  vacation,  he  was  without  au- 
thority to  pass  upon  any  othe>  question ;  and, 
when  due  service  has  been  had  upon  the 
county  Judge  and  the  commissioners'  court, 
appellants  will  have  the  right  to  have  the 
case  tried  by  the  district  court  of  San  8aba 
county. 

Appeal  dismissed. 


BOTNTON  LUMBEB  CO.  et  aL  v.  HOUSTON 

OIL  OO.  OF  TEXAS.     (No.  41.)« 

(Court  of  Civil  Appeals  of  Texas.     Beaunwnt. 

May  26,   1916.     On  Rehearing, 

Nov.  16,  1916.) 

1.  BOUNDABIES  «=s3(l)— DKTEBMIRATION. 

The  rule  for  determining  suits  involving 
boundary  lines  Is  to  determine,  first,  whether  or 
not  the  lines  of  the  survey  sought  to  be  located 
were  actually  traced  upon  the  groond  when  the 
survey  was  mi(de,  and  to  find  and  identify  such 
lines,  following  in  the  footsteps  of  the  surveyor 
who  located  the  survey  and  the  comers,  marks, 
and  natural  objects  found  on  the  ground  must 
control  course  and  distance;  the  intentton  and 
purpose  being  to  lopate  and  identify  the  survey 
as  actually  made  on  the  ground. 

[Ed.  Note. — Fm  other  cases,  see  Boundaries, 
Cent  Dig.  |{  3,  8;  Dec.  Dig.  «=33(1).] 

2.  Appeal  and  Bbbob  «xs>1002  —  Revixw  — 
jt7dg1iewt— strppobt  in  evidence. 

If  the  judgment  of  the  trial  court  is  sup- 
ported by  the  evidence,  altboogh  it  may  be  con- 
flicting, it  is  the  duty  of  the  Ooort  of  Civil  Ap- 
peals to  affirm. 

P!d.  Note. — ^For  other  case^  see  Appeal  and 
Error,  Cent  Kg.  {|  3935-3987 ;  Dec.  Wg.  *s» 
1002.] 


3.  BorNDASiES  «C3S(Q— Masked  Ltne— Cor- 

TBOLLINa    OOVBSE    AND    DISTANCE. 

The  nils  is  that  for  a  asarked  line  or  comer 
t»  control  a  call  for  course  and  distance,  it  most 
be  Identified  upon  the  ground. 

lEA.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  if  24-29;   Dec.  Dig.  <8=»3(d).] 

4.  Bocnoabibs  9:96~CAixa  in  Fisu>  Notes 

— FOLLOWINQ   OBDEB. 

Calls  in  field  notes  should  be  followed  in  the 
order  given,  unless  the  call  for  a  more  recent 
line  is  more  definitely  located,  and  shows  more 
certainly  the  footsteps  of  the  surveyor. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  47-67;   Dec.  Dig.  «s>6.] 

6.  Appbai.  jjxo  Sbbob  4=31071(1}— Habmlsss 
Ebbob. 

In  trespass  to  try  title  wherein  boundaries 
were  in  dispute,  where  there  was  sufiicient  evi- 
doice  to  show  the  location  ti  the  oniginal  north 
and  west  lines  of  a  survey  as  they  were  run 
originally  in  locating  such  survey,  error  in  giv- 
ing probative  force  to  subdivisions  of  other  sur- 
veys as  controlling  the  location  of  the  first  was 
harmless. 

[Ed.  Note. — BVtf  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  ^SM ;  Dee.  Dig.  «=>1071(1).] 

Middlebrook,  J.,  dissenting. 

On  Rehearing, 
a.  JoDoas  «=»16(1}— CouBT  OP  Civil  Appeals 

— DlSKtCALinCATION    OF    JUDOE — CONSTITU- 
TION. 

Under  Const  1876,  art  o,  |  11,  as  amended 
September  22,  1891,  providing  that  when  the 
Supreme  Court  the  Court  of  Criminal  Appeals, 
the  Court  of  Civil  Appeals,  or  any  member  of 
either,  shall  be  disqualified  to  determine  any 
case,  the  fact  shaU  be  certified  to  the  Uovernor, 
who  shall  immediately  comnussjon  the  requisite 
number  of  persons  learned  in  the  law  for  the 
trial  and  determination  of  such  cause,  where  a 
Justice  of  a  Court  .of  Civil  Appeals  was  re- 
cused, a  special  assbciate  justice  was  properly 
appointed  by  the  Qevernor  to  sit  in  the  cauEie, 
and  the  court  as  thus  composed  was  legally  con- 
stituted, though  Vernon's  Sayles'  Ann.  Oiv. 
St  1914,  art  1084,  providing  that  when  any 
two  of  the  members  of  the  Court  of  Civil  Ap- 
peals sh^  be  disquidified,  the  Governor  ShaU 
commission  the  requisite  number  of  persons  to 
try  the  cause,  follows  the  language  of  Const 
art  6,  I  11,  as  it  stood  before  amendment 

[E!d.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  Si  48-80 ;    Dec.  Dig.  e=>15(l).] 

7.  CouBTS  «a»247(e)  —  CouBT  OF  Civn,  Ap- 
peals—Cbbtifioation  TO  SUPBEME  COUBT 
—Statute. 

Where  the  only  Question  for  determination 
by  a  Court  of  Civil  Ai>peals  involved  the  loca- 
tion of  boundary  lines,  it  was  not  incumbent  on 
the  court  because  of  the  dissent  of  a  justice,  to 
certify  the  cause  to  the  Supreme  Court  under 
Vernon's  Sayles"  Ann.  Civ.  St  1914,  art  16*20, 
providing  for  such  certification  on  a  dissent, 
since  the  statute  does  not  apply  where  Courts 
of  Civil  Appeals  have  final  jurisdiction,  as  in 
case  of  boundary  only. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  751 ;  Dec.  Dig.  «=s»247(6) ;  Appeal  and 
Error,  Cent  Dig.  |  1773.] 

6.  Afpkal  and  Ebbob  4=9828— Rbabouuent. 
Where  a  case  was  regularly  set  on  the  dock- 
et of  a  Court  of  Civil  Appeals  for  submission, 
and  was,  on  the  day  of  its  submission,  orally  pre- 
sented to  the  court,  appellant  was  not  entitled 
to'  have  the  case  orally  reargued  after  the  Gov- 
ernor appointed  a  special  associate  justice  to 
sit  in  place  of  a  justice  recused,  since  the  pres- 
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entatioi)  of  any  farther  argmnent  waa  a  nutter 
of  grace  or  invitation  from  the  court. 

[Ed.  N»te.— EV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  3209^3246;  Dec.  Dig.  «=> 
828.] 

Appeal  from  District  Ooort,  Newton  Oonn- 
ty;   A.  E.  Davis,  Judge. 

Action  by  the  Honston  Oil  Company  of  Tex- 
as against  the  Boynton  Ltimber  Company  and 
others.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Judgment  affirmed. 

The  following  Is  a  copy  of  the  "Priest  Map" 
referred  to  in  the  dUsentlng  opinion: 


low  and  the  Boynton  Lumber  Company  «t 
aL,  appellants,  were  defendants,  and  the 
cause  was  tried  before  the  court  without  a 
Jury.  JodgmenI:  was  rendered  for  the  Hous- 
ton Oil  Company  of  Texas  for  the  land  In 
controversy  and  for  SS64.96,  with  legal  Inter- 
est thereon,  for  damages  for  cutting  timber 
from  the  land,  from  wbidi  Judgment  the 
Boynton  Lnmber  Company  et  aL  have  appeal- 
ed, and  upon  proper  bUl  of  exceptions  and 
assignments  of  error  bring  this  cause  to  this 
court   for  determination.     The  matters  at 


PR/ESTMAPORPlAr 

OF 

RICHARD  SIMS 


Holland  ft  Holland,  of  Orange,  for  appel- 
lants. H.  O.  Head,  of  Sherman,  and  Parker 
ft  Eennerly,  Fred  L.  Williams,  and  Jesse  J. 
Lee,  all  of  Houston,  for  appellee. 

DUFFIE,  Special  Judge. '  This  was  an  ac- 
tion of  trespass  to  try  title  and  for  damages 
for  cutting  timber  growing  upon  the  land 
herein  sued  for,  where  the  appellee,  the  Hous- 
ton Oil  Company  of  Texas,  was  plaintiff  |be- 


Issue  In  this  cause  can  and  should  be  classi- 
fied as  follows: 

First.  The  location  of  the  boundary  line 
between  the  W.  A.  Armstrong  sorrey  and  the 
Richard  Sims  league. 

Second.  The  boundary  line  between  the 
south  part  of  the  N.  H.  Cochran  survey  and 
the  ^Id  Richard  Sims  league^  the  appel- 
lee owning  the  Armstrong  and  Cochran  snr- 
veys  and  the  appellant*  that  portlDn  of  the 
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Sims  survey  not  In  conflict  with  the  Arm- 
strong and  Cochran  surveys,  therefore  the 
questions  to  be  determined  by  the  court  be' 
low,  which  are  now  before  us  for  review,  re- 
late to  the  locations  of  the  north  and  west 
lines  of  the  Sims-  league.  The  map  marked 
"A"  is  made  a  part  of  this  opinion,  and  Is 
here  inserted  to  more  fully  explain  the  issues 
herein  involved. 


TMe*'Wooos"MaP'. 


The  John  T.  Lewis  is  the  oldest  survey  of 
tbe  several  surras  shown  bjr  this  map.  The 
Richard  LinVtUe  league  was  located  on  June 
30, 183S.  and  the  Sims  on  the  same  day  by  the 
same  surveyor,  the  N.  H.  Oocliran  was  sur^ 
▼eyed  April  24,  1838,  and  the  W.  C.  Arm> 
strong  in  1841.  The  solid  lines  (as  shown  by 
the  map)  on  the  lines  on  the  west  and  north 
of  the  Sims  league  show  their  location  as 
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found  by  tbe  trial  court,  whidi  are  la  ao- 
cord  with  tbe  appellee's  contention,  the'  dot^ 
ted  lines  on  the  noetb  and  west  'showing  the 
Unes  contended  for  by  the  appellants  ajE(  the 
boundary  Unes  of  the  Riduird  Sims  league. 
The  northeast  comer  of  the  Sims  league  is 
an  estabUsbed  corner,  and  Is  agreed  upon  by 
all  the  parties  to  this  lltigatiom  as  b^bog  the 
original  northeast  comer. 

Appellants  contend  that  the  Sims  league 
should  be  located  by  beginning  at  the  point 
agreed  upon  as  the  northeast  corner  and  run- 
ning from  that  point  the  course  and  distance 
as  called  for  in  the  field  notes,  while  the  ap- 
pellee contends  that  the  lines  are  as  shown 
to  have  been  originally  run  by  the  surveyor 
locating  the  Sims  league,  and,  the  trial  court 
having  found  in  accordance  with  such  con- 
tention, such  Judgment,  if  upheld  by  the  evi- 
dence, should  be  affirmed. 

Under  appellants'  asslgiunente  of  error  Koa. 
1,  2,  and  3,  the  judgment  of  the  trial  court 
Is  attacked  as  being  contrary  to  the  law  and 
evidence,  under  the  contention  that,  the 
northeast  comer  of  the  Sims  league  being 
well  defined  and  agreed  npoD,  and  no  other 
corners  on  said  survey  being  established, 
the  Sims  league  should  be  located  from  that 
comer  by  fallowing  the  coorae  and  distance 
as  called  for  in  the  original  field  notes,  and 
as  thus  located  the  land  In  dispute  would 
be  on  the  Sims  league. 

[1]  The  rule  for  determining  suits  involv- 
ing boundary  lines  Is  to  determine,  first, 
whether  or  not  the  lines  of  the  survey  sought 
to  be  located  were  actually  traced  upon  the 
ground  at  tbe  time  the  survey  was  made,  and 
to  find  aqd  identify  such  lines,  following  in 
the  footsteps  of  tbe  surveyor  who  located 
the  survey,  and  the  comers,  marks,  and  nat- 
ural objects  found  on  the  ground  must  con- 
trol, and  should  control,  course  and  distance; 
the  intention  and  purpose  being  to  locate  and 
identify  the  survey  as  actually  made  upon 
the  ground.  State  v.  Palacios,  150  S.  W.  229; 
Byrd  V.  Langbein,  135  S.  W.  206. 

[2]  If  the  Judgment  of  the  trial  court  Is 
supported  by  the  evidence,  although  it  may 
be  conflicting.  It  is  tbe  duty  of  this  court  to 
affirm  same. 

[3]  It  vrill  be  well  at  the  outset  to  beat  In 
mind  that  the  rule  Is  that  for  a  marked  line 
or  comer  to  control  a  call  for  conise  and 
distance  It  must  be  identified  upon  the 
ground.  Ooodsan  v.  Fitzgerald,  40  Tex.  Giv. 
App.  619,  90  S.  W.  901;  Fagan  v.  Btoner,  67 
Tex.  287,  3  S.  W.  44 ;  Bingham  v.  McDowell, 
69  Tex.  100,  7  8.  W.  315. 

[4]  It  also  tsfjaet  be  borne  tn  mind  that  calls 
in  field  notes  should  be  follawed  in  the  order 
given,  unless  the  call  for  a  more  recent  line 
Is  more  definitely  located,  and  shows  more 
certainly  the  footsteps  of  the  surveyor. 
Daughtrey  v.  UcCoy,  135  S.  W.  1060. 

The  facts'  and  conclusion  of  law  made  by 
tJie  findings  of  the  trial  court  are  as  follows: 

"(1)  From  tbe  agreement  made  in  this  case,  it 
appears  that  the  land  in  controversy  was  daim- 


ed  by  tbe  plaintiff  t»  be  <m  the  W.  C.  Arm- 
strong survey,  and  the  N.  H.  Cochran  surve;, 
while  tbe  defendants  claim  such  land  to  be  lo- 
cated entirely  oa  the  Richard  Sims  survey,  ao 
that  the  iaaue  in  the  case  is  as  to  the  correct 
west  boundary  of  tbe  Richard  Sims  and  the 
east  boundary  of  the  Nathaniel  Cochran,  said 
surveva  being  adjoining;  and  as  to  tbe  north 
boundary  of  the  Richard  Sims  and  the  south 
boundary  of  the  W.  C.  Armstrong,  said  surveys 
being  contignous  and  adjoining.  The  Richard 
Sims  is  the  oldest  of  the  three  surveys. 

"(2)  I  find  that  the  true  northeast  comer  of 
the  Richard  Sims  survey  has  been  located  by 
tbe  evidence  in  this  case,  and  that  aU  the  wit- 
nesses, both  for  the  plaintiff  and  the  defendanti, 
agree  to  the  location,  and  that  the  ori^al  bear- 
ing trees  are  on  the  ground. 

(3)  I  find  that  tne  plat  introduced  in  evi- 
dence by  the  defendants  made  by  tbe  witness 
R.  W.  Priest  correctly  shows  the  work  done 
by  him  on  tbe  ground,  and  shows  the  relative 
position  of  tha  west  boundary  Une  ot  the  Sims, 
and  I  fiad  that  at  the  corner  treated  by  the 
witnesses  for  plaintiff  as  the  southwest  comer 
of  the  Richard  Sims  (the  true  southwest  cor- 
ner of  the  Richard  Sims  being  the  beg;innin; 
comer  of  said  Sims)  there  is  now  standing,  at 
the  proper  course  and  distance,  a  magnolia 
tre&  a  block  from  which  was  cut  out  and  in- 
troduoed  in  evidence  in  this  case,  and  showed, 
judging  tbe  diameter  from  the  block,  to  have 
been  about  12  or  14  inches  In  diameter.  Said 
block  itself  appears  to  have  been  cut  out  to  « 
depth  of  about  oae-third  of  the  diameter  of 
said  tree,  and  said  block  itseU.  showed  about  50 
rings,  and  showed  to  be  old  enough  for  the 
original  bearing  tree ;  but  no  marks  w«m  shown 
to  have  been  upon  it. 

"(4)  I  find  th^  tbe  southwest  comer,  aa 
claimed  by  the  plaintiff,  is  at  the  distance  of  100 
varas  from  Cow  creek,  and  that  Cow  creek  ia 
crossed  on  the  course  as  called  for  in  the  Lin- 
ville  field  notes,  and  that  said  creek  is  running 
at  the  course  called  for  in  said  notes  where 
said  line  crosses  it,  the  call  in  the  LanviUe  field 
notes  from  this  corner,  which  the  Sims  field 
notes  begin  at,  'thence  N.  80  EL  Cow  creek,  15 
vrs.  wide,  course  southeast.' 

"(5)  I  find  that  the  southwest  comer  of  the 
Sims  league  as  claimed  by  the  defendants  ia 
west  lOO  varas  from  this  point,  plus  distance 
between  plaintiff's  southwest  comer  and  defend- 
ants' southwest  coriver  as  shown  by  the  plats. 

"(6)  I  find  that  the  M.  B.  Lewis  league  on  th« 
west  and  south  of  the  Richard  Sims  and  the 
John  T.  Lewis  on  the  west  and  south  are  both 
senior  surveys  to  both  the  LinviUe  and  Sims, 
and  are  called  for  in  the  Richard  Linville  orig- 
inal English  field  notes,  and  that  the  Richard 
Linville  field  notes  and  the  Richard  Sims  field 
notes  were  made  by  the  same  surveyor  on  the 
B^me  day. 

"(7)  I  find  that,  extending  the  west  boundary 
line  of  the'  Sims  league  as  claimed  by  the  plain- 
tiff to  a  point  south  of  the  course  called  tor  in 
the  Unvule  field  notes,  there  is  an  old  marked 
line  old  enough  to  be  the  original  boundary  line 
between  th(  Marti^  B.  Lewis  and  the  LinviUe 
leagues,  and  that  the  southeast  comer  of  the 
Martin  B.  Lewis  league  la  located  on  this  line, 
as  is  the  northwest  corner  of  the  Linville.  The 
map  shows  Ae  east  boundary  of  the  Martin 
B.  Lewis  to  strike  the  north  boundary  of  the 
John  T,  Lewis.  I  find  this  line  to  be  the  west 
boundary  line  of  the  Linville  and  west  bound- 
ary line  of  the  Sims. 

(8)  I  find,  further,  that  the  northeast  cor- 
ner ot  the  Joiun  X  Lewis  i^a  looated  east  of  this 
last-described  corner  at  a  distance  called  for  in 
the  field  notes  and  on  the  course  aaUed  for; 
the  field  notes  on  the  LinviUe  bein^  patently 
reversed  therein  as  to  this  call,  calling  S.  80* 
E.  120  varas,  with  north  boundary  of  the  John 
T.  Lewis  to  comer  being  M.  B.  Lewis  south- 
east  comer. 

"(9)  I  find  that  the  subdivisions  on  the  Mar- 
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tin  B.  Iiewla  «nd  on  the  John  T.  Lewia  and 
Eicbaid  Sims  of  tbeae  lurveys  are  made  recog- 
nizing  the  west  boundarv  line  of  the  Richara 
Sims  as  located  by  the  plaintifF,  and  that  there 
are  no  corresponding  subdivisions  reconiizing 
as  the  vest  boundary  of  the  Bichard  Sims  league 
line  claimed  by  the  defendants,  and  I  find  that 
the  plat  introduced  in  evidence  br  the  plaintiffs, 
showing  the  subdivisions  on  the  Martin  B.  Lew- 
is and  John  T.  Lewis  and  Richard  Sims,  correct- 
ly shows  them. 

"(10)  I  find  that  the  west  boundary  line  aa 
claimed  by  the  plalntifb  for  the  i^ims  is  the 
line  that  has  been  generally  recognized  by  the 
persons  in  that  country,  and  generally  reputed 
and  understood  to  be  the  true  west  Doundary 
line  of  the  Richard  Sims  league. 

"(11)  I  find  that  beginning  at  plaintiff's  south- 
west corner  there  is  an  old  marked  line  running 
to  the  comer  established  by  plaintiffs  as  the 
norUiwest  -comer  of  the  Richard  Sims  league, 
bat  that  this  line  runs  north  12  degrees  and  40 
minutes  west,  as  shown  on  the  plat  Introdaced, 
and  that  in  running  this  coarse,  sometimes  the 
line  is  <m  one  side  and  sometintes  on  the  other; 
that  said  line  continues  at  this  course  till  at 
2.161  varas  it  crosses  the  southeast  comer  of 
the  Nathaniel  H.  Cochran  as  claimed  by  plain- 
tiff; and  from  tMs  point  on,  in  order  to  trace 
the  line  on  the  ground,  it  takes  a  course  north 
10  degrees,  60  minates  west. 

"(12)  I  find  diis  line  to  have  been  marked  for 
at  least  48  years,  and  that  it  is  the  cddest  line 
for  the  west  boondary  of  the  Sims,  that  conU 
be  the  west  boundary  of  the  Sims,  of  any  line 
in  the  country  around. 

"(13)  I  find  that  at  the  northwest  comer,  as 
located  by  the  plaintiffs,  there  is  a  post  oak 
which  fits  very  wdl  for  the  one  of  the  bearing 
called  for  in  the  Sims  notes,  and  that  there  is 
evidence  of  a  pine  that  stood  south  70°  E.  2.6 
varas.  I  find,  further,  diat  the  Sims  notes  call- 
ed this  tree  to  be  an  oak,  while  the  Oocbran 
field  n<>tes  called  it  to  be  a  pine.  I  find  said 
pine  to  have  been  the  original  bearing  tree. 

"(14)  I  find  that  there  is  an  old  comer  on 
ttlaintiff's  west  line  ofthe  Sims,  where  the  divi- 
sion line  of  the  Sims  league  cresses  said  line,  as 
old  as  said  division  line  itself. 

"(15)  I  find  that  at  the  point  where  the  divi- 
sion liiae  of  the  Sims  league  would  cross  the  west 
boundary  line  of  the  Sims,  aa  it  is  placed  by  de> 
fendant's  surveyors,  if  said  division  line  be  ex- 
tended, there  is  no  corner  and  there  are  no  old 
marks  on  this  line  after  it  passes  the  comer  last 
mentioned. 

"(16)  I  find  that  there  is  not  shown  by  the  evi- 
dence in  this  case  any  line  for  the  Cochran  east 
boundary  line  unless  that  shown  by  the  plaintiffs 
aa  the  east  boundary  line  of  the  Cochran  and  the 
west  boundary  line  of  the  Sims  is  in  fact  tba 
boundary  line  of  the  Cochran,  and  I  find  that  the 
subdivisuws  in  the  Cochran  league  have  recog- 
nized the  line  claimed  by  the  plaintiffs  as  being 
the  true  boundary  line  between  the  Cochran  and 
the  Sims,  and  that  there  are,  on  the  other  hand, 
no  subdivisions  in  the  Sims  or  the  Cochran. 

"(17)  I  find  that  the  Cochran  field  notes  call 
to  cross  Thickety  creek,  a  branch  of  Cow  creek, 
at  a  distance  of  460  varas  from  their  southeast 
comer,  and  that  the  line  of  the  plaintiff  cross- 
es said  creek  at  a  distance  of  440  varas,  and 
the  line  of  the  defendants  could  not  cross  it  at  a 
distance  of  less  than  866  varas  from  the  south 
line  of  the  Oocbran  league,  and  I  find  that  the 
MWth  line  of  the  Cochran  leagne  is  plaint  mark- 
ed on  the  ground. 

"(18)  I  find  that  the  comer  located  by  the 
plaintiff  as  the  soatheast  corner  of  the  Richard 
Sims  league  and  the  northeast  comer  of  the 
Richard  Linville  has  been  recognized  generally 
as  sncb  comer,  and  that  the  D.  S.  D.  Moore 
league  and  the  David  Hughes  pre-emption  corner 
at  this  comer.  There  is  no  evidence  that  any  of 
the  surveys  using  the  northeast  comer  of  the 
Richard  Linville  and  the  southeast  comer  of  the 
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Bichard  Sins  have  for  such  corner  the  point 
marked  by  defendants  as  their  southeast  comer. 
There  is  no  evidence  of  any  lines  leading  south- 
wards from  the  corner  claimed  by  the  defendants 
as  the  southeast  comer  of  the  Sims,  and  the  evi- 
dence does  show  that  there  are  old  lines  leading 
off  from  plaintiff's  southeast  corner  in  right 
course  for  the  Linville,  D.  S.  D.  Moore,  and  the 
David  Hughes,  which  have  been  identified. 

"(19)  I  find  that  the  line  connecting  the  true 
northeast  corner  of  the  Sims  and  the  southeast 
corner  of  the  Sims  is  the  line  claimed  by  plain- 
tiff, and  is  the  true  southeast  comer. 

"(20)  I  find  that  there  is  a  plainly  marked  old 
line  where  the  plaintiff  claims  the  Nathaniel  H. 
Cochran  south  boundary  line  to  be,  and  that 
there  is  no  line  running  north  and  south  from 
the  point  where  the  defendant's  line  crosses  the 
line  located  as  the  south  boundary  line  of  the 
Cochran. 

"(21)  I  find  that  at  a  distance  of  about  2S 
varas  beyond  the  distance  of  5,000  varas  called 
for  in  the  Sims  notes  as  the  south  boundary  from 
the  southeast  comer  of  the  Sims  as  located  by 
defendants,  there  is  a  magnolia  tree  large  enough 
to  have  Been  the  original  tree  called  for  in  the 
Sims  field  notes  at  the  southeast  corner. 

"(22)  I  find  that  there  is  no  line  running  from 
the  plaintiff's  southwest  comer  N.  10°  W.  as 
called  for  in  the  Sims  notes,  and  I  also  find  that 
there  is  no  line  so  running  from  the  southwest 
comer  as  claimed  by  the  defendants. 

"(23)  I  find  that  from  the  Sims  northwest  cor- 
ner the  CJochran  calls  for  another  1,861  varas 
cast  on  the  north  Une  of  the  Sims,  but  that  this 
corner  is  located,  aa  a  matter  of  fact,  2,114  varas 
from  the  northwest  corner  of  the  Sims,  and  there 
is  a  line  running  north  10  west  from  that  point, 
and  at  about  1,600  varas  said  line  crosses  a 
branch,  and  that  the  said  Cochran  field  notes 
call  for  such  a  line  and  for  the  branch  at  1,530 
varas  and  I  find  that  there  is  no  evidence  of 
any  other  line  running  from  the  north  tioundary 
line  of  the  Sims  crossing  said  branch. 

"(24)  I  find  at  the  northwest  comer  of  the 
Sims,  as  claimed  by  the  defendants,  there  is  a 
bay  tree  with  marks  some  10  or  12  years  old, 
and  that  there  formerly  was  an  old  stamp  hole 
which  would  fit  fairly  well  for  one  of  the  bearing 
trees  called  for,  and  that  said  corner  was  estat^ 
lished  as  a  comer  of  the  N.  B.  Lewis  160.acre 
claim  on  the  Cochran  many  years  subsequent  to 
Cochran's  location. 

"(25)  1  find  that  if  a  line  were  run  from  the 
recognized  northeast  corner  west  for  a  distance 
as  called  for  in  the  Sims  notes,  it  would  fall 
short  101  varas  of  defendant's  northwest  corner, 
and  would  pass  the  plaintiff's,  northwest  comer 
at  a  distance  of  about  223  varas. 

"(26)  I  find  that  the  length  of  the  south  line 
of  the  Sims  from  the  southeast  comer  and  the 
southwest  corner  of  same,  established  by  plain- 
tiffs, is  4,880  varas,  and  the  call  for  said  line  in 
the  Linville  notes  is  as  follows:  Running  from 
the  southwest  corner;  'thence  north  80  degrees 
east  100  varas  Cow  creek,  15  varas  wide,  course 
southeast,  ^860  varas,  post  and  nsound';  and 
that  the  call  in  the  Sima  notes  for  this  line  is 
5,000  varas. 

"(27)  I  find  that  the  west  line  of  the  plaintiff 
and  the  west  line  of  the  defendants  of  the  Sims 
survey  fit  reasonably  well  and  call  for  the  branch 
of  Cow  oreek  in  the  Sims  notes,  but  that  plain- 
tiff's line  crosses  Cow  creek  many  times  that  it 
does  not  call  for. 

"(28)  I  find  that  fitting  •■  a  bearing  tvee,  the 
magnolia  found  by  the  witness  Priest  at  hla 
southwest  comer  that  there  are  two  or  three 
blazes  going  north  10  west  from  there,  but  it 
does  not  appear  from  the  evidence  whether  they 
are  as  old,  or  older,  than  the  marks  on  the  plain- 
tiff's west  line,  but  they  are  old  marks. 

"(29)  I  find,  from  the  original  field  notes  of 
the  Richard  Sims  and  the  Richard  Linville,  that 
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they  can  for  exactly  tlie  -same  bearing  trees  for 
the  LinviUe  northwest  corner  and  the  SinsB 
Bouthwest  comer,  its  beginning  comer,  except 
that  the  Sims  calls  for  a  magnolia  10  Inches  in 
diameter,  south  85  degrees  east  10  varas,  and  a 
backberry  8  inches  in  diEuneter  bearing  south  64 
degrees  west  5.2  Taras ;  while  the  Linville  call* 
for  a  magnolia  10  inches  in  diameter  south  66* 
east  10  varas,  and  a  beech  8  inches  In  diameter 
south  64°  west  5.2  varas,  according  to  the  field 
notes  of  the  said  survey  introduced  in  evidence 
in  the  trial  of  the  case  of  Kirby  v.  Williams  while 
from  the  notes  introduced  in  the  case  of  Houston 
Oil  Company  v.  Boynton  Lumber  Company  it 
appears  that  the  Sims  notes  do  not  caU  for  a 
hackberry,  but  call  for  a  beech,  as  in  the  LinviUe 
notes,  the  only  difference  between  these  Sims 
notes  and  the  LinviUe  notes  being  the  difference 
of  south  65°  east  in  one  of  them,  and  south  85° 
east  in  the  other,  as  noted  above. 

"(SO)  I  find  that  the  northwest  comer,  taken 
by  defendants  as  the  true  northwest  corner, 
was  established  in  recent  jears  as  the  comer 
of  Mr.  Martin  Lewis'  subdivision  on  the  Coch- 
ran, and  that  it  -  was  established  foe  him  by 
Mr.  HaUiday. 

"(31)  I  find  that  the  west  line,  claimed  by  the 
plaintifl,  crosses  Thickely  creek,  a  branch  of 
Cow  creek,  but  one  time,  at  a  distance  of  about 
S,100  varas;  that  it  then  goes  up  the  creek  on 
the  west  side  and  finally  crosses  on  the  north 
side  of  the  tramroad  at  about  the  distance  caU- 
ed  for  in  the  Sims  notes ;  that  when  it  crosses, 
the  course  of  the  creek  is  east 

"(32)  I  find  that  the  total  distance  of  the  south 
line  of  the  Sims  from  the  defendant's  southeast 
corner  to  the  magnolia  as  his  southwest  comer 
is  6,028  varas,  and  that  the  southeast  corner  of 
the  Sims  as  located  by  defendants  is  368  varas 
west  of  the  southeast  comer  as  located  by  the 
plaintifF,  and  that  defendant's  southwest  corner 
is  406  varas  west  of  the  southwest  comer  of 
plaintiff. 

"(33)  I  find  that  there  are  no  marks  between 
the  northwest  comer  as  claimed  by  the  plaintifiC 
and  the  northwest  corner  as  claiined  by  defend- 
ants old  enough  to  have  been  the  original  marks. 

"(34)  I  find  that  testimony  as  to  the  amount 
of  timber  cut  by  the  defendant,  WilUams,  in 
the  case  of  Kirby  v.  WiUiams,  and  by  the  oth- 
er, defendants  in  that  case,  is  undisputed,  and 
is  as  testified  to  by  plainUfE's  witnesses;  and 
that  the  amount  of  tunber  cut  in  the  case  of 
Houston  OU  Company  of  Texas  v.  Boynton 
Lumber  Company  is  as  shown  by  the  memoran- 
dum introduced  by  Mr.  McMahon,  which  shows 
that  there  was  130,166  feet  cut  from  the  con- 
flict with  the  Sims  and  Cochran,  and  that  there 
was  16,820  feet  cut  from  the  conflict  between 
the  Sims  and  the  Armstrong. 

"(36)  I  find  that  the  timber  in  these  conflicts 
was  cut  by  defendants  in  good  faith,  believing, 
and  having  reasonable  grounds  to  believe,  that 
said  timber  was  located  on  lands  owned  by  them. 

"(36)  I  find,  as  agreed,  that  the  market  value 
of  such  timber  as  that  cat,  at  the  time  it  was 
cut,  was  S2.60  per  thousand. 

"(37)  I  find  that  the  other  bearing  trees  called 
for  at  the  southwest  comer  of  the  Sims,  if 
placed  at  the  course  and  distance  from  the 
comer  caUed  for  in  the  field  notes  from  the 
southeast  comer  located  l^  plaintifEs,  would 
now  be  in  the  creek,  but  1  find  that  the  evi- 
dence shows  that  the  banks  of  the  creek  have 
washed  away  since  said  field  notes  were  made, 
and  that  said  bearing  trees  could  have  been, 
and  probably  were^  located  from  plaintiff's 
southwest  corner,  the  course  and  distance  call- 
ed for  in  the  Sims  southwest  corner. 

"(38)  I  find  the  southeast  comer  of  the  Sims 
and  the  northeast  comer  of  the  UnviUe  to  have 
been  identical. 

"(39)  I  find  that  the  northwest  comer  of 
plaintiff  is  4,020  varas  south,  80  west,  from  Big 
Cow  creek,  and  that  the  field  notes  of  the  Sims 
call  this  distance  to  be  4,060  varas. 


"(40)  I  find  that  the  true  north  line  of  the 
Richard  Sims  begins  at  the  comer  located  by 
the  plaintiff  as  the  northwest  comer,  and  mns 
according  to  the  old  marked  line,  and  which  I 

find  is  shown  north  80  degrees  until  it 

reaches  Big  Cow  creek,  after  which  on  this 
course  no  marks  can  be  found,  but  that  from  the 
northeast  comer  to  Big  Cow  creek,  striking  Big 
Cow  creek  above  the  last-mentioned  line  U  an- 
other old  line  which  I  find  to  be  the  continuation 
of  the  original  north  line. 

"(41)  I  find  that  the  timber  cat  by  the  de- 
fendants, Boynton  Lumber  Company  and  oth- 
ers, was  north  of  this  true  noith  line,  which 
IS  also  the  south  boundary  of  the  Armstrong, 
and  that  said  timber  was  in  tact  located  on 
the  Armstrong  survey.  I  find  that  on  the  wrat 
the  timber  cut  was  on  the  Cochran  league,  and 
not  on  the  Sims. 

"Condasion  of  Law. 

"It  having  been  agreed  that  the  plaintiff  had 
title  to  the  Cochran  and  Armstrong  surveys, 
and  the  case  by  the  agreement  having  been  made 
one  of  boundary  merely,  I  find  that  plaintiff  is 
entitled  to  recover  the  land  sued  for.  I  find  that 
plaintiff  is  entitled  to  recover  for  the  timber  cut 
at  the  market  value,  at  the  time  cut.  of  stump- 
age.  A.  B.  Davis,  Judge  Presiding." 

Applying  to  these  findings  the  law  herein 
above  set  out,  we  are,  after  a  careful  consid- 
eration of  the  testimony  in  this  case,  of  the 
opinion  that  the  evidence  supports  the  find- 
ings of  the  trial  court 

[S]  Appellant  by  his  fourth  assignment  of 
error  attacks  the  trial  court's  ninth  conclu- 
sion of  fact — 

"because  the  trial  court  erred  in  giving  proba- 
tive force  to  subdivisions  of  other  surveys  as 
controlling  the  location  of  the  Sims  league,  be- 
cause the  Sims  league,  under  the  evidence,  was 
located  upon  the  ground  definitely,  according 
to  its  own  calls  end  field  notes."  • 

In  our  view  it  is  not  necessary  to  consider 
this  aasignmeDt,  because  even  if  the  same  waa 
error,  It  was  not  prejudicial  to  the  appellants, 
there  being  sufficient  evidence  in  the  record 
to  show  the  location  of  the  original  north  and 
west  lines  of  the  Sims  survey  as  they  were 
run  by  the  surveyor  originaUy  la  locating 
said  surrey. 

Finding  no  error  in  the  judgment  of  the 
lower  court,  the  Judgment  is  In  aU  things 
affirmed. 

CONLEY,  0.  J.,  concurs.  BROOKE,  J„  re- 
cused and  not  sitting. 

MIDDLBBROOK,  J.  (dissenting).  The  fact 
that  Justice  A.  G.  BROOKE  is  disqualified 
in  this  case  makes  it  more  regrettable  to 
the  author  hereof  that  he  is  unable  to  agree 
with  the  majority  of  the  court,  as  constitut- 
ed for  the  determination  of  this  case. 

Upon  an  examination  of  the  statement  of 
f&cts  in  this  case,  the  first  thing  that  appears 
is  an  agreement  between  the  parties  to  the 
cause  of  action,  as  follows: 

"It  is  agreed  by  and  between  the  parties  to 
this  cause  as  foUows: 

"(1)  If  the  land  in  controversy  is  on  the  Na- 
thaniel H.  Cochran  league  survey  in  Newton 
county,  Tex.,  or  on  the  W.  O.  Armstrong  sur- 
vey in  Newton  county,  Tex,,  or  partly  on  both, 
that  it  belongs  to  plaintiff  in  the  above-styled 
and  numbered  cause,  and  that  In  such  case  the 
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[daiatiS  is  entitled  to  recoTW  o(  aU  of  the  par- 
ties to  this  suit  the  land  in  controversy,  or 
that  if  any  part  of  the  land  in  controversy  is 
on  the  Nathaniel  H.  Cochran  lea^e  or  on  the 
W.  C.  Armstrong  snirey,  that  the  plaintiff  here- 
in is  entitled  to  recover  such  part 

"(2)  That  if  the  land  in  controversy  is  on  the 
Richard  Sims  lea^e  survey  in  Newton  coun- 
ty, Tex.,  the  defendants  herein  shall  have  judg- 
ment for  such  part  of  the  land  in  controversy 
as  is  on  said  Richard  Sims  league,  and  that 
as  to  such  land  plaintiff  herein  shall  take  noth- 
ing, and  that  if  any  part  of  the  land  in  con- 
troversy is  on  the  Richard  Sims  survey,  as  to 
■nch  nart  plaintiff  is  not  entitled  to  recover, 
and  that  defendant  shall  have  judgment  for 
snch  part  of  the  land  in  controversy  as  is  on 
the  Richard  Sims  league. 

"(S)  If,  under  the  foregoing,  plaintiff  herein 
ia  entitled  to  recover  any  part  of  the  land  in 
controversy,  he  shall  have  judgment  for  such 
damages,  U  any,  as  he  may  oe  able  to  show  by 
the  evidence,  same  to  be  awarded  against  the 
defendant  or  defendants, '  if  any,  causing  same, 
e»  shown  by  the  evidence. 

"(4)  If  it  ahoald  be  fonnd  that  there  is  any 
conflict  between  the  said  Cochran  and  Arm- 
strong sorveys  and  the  Sins  survey,  either  or 
boUi.  affecting  the  land  in  controversy,  the  right 
to  toe  part  m  the  land  in  controversy  in  con- 
flict, if  any,  shall  be  determined  by  the  prinei- 
plea  of  law  applicable  to  the  priority  of  said 
surveys,  subject  to  the  foregoing  terms  ot  this 
agreement." 

In  the  latt»  part  of  the  first  paragraph 
of  the  majority  opinion,  my  Brethren  use 
the  f(dlowing  language: 

"The  matters  at  issue  in  this  cause  can  and 
should  be  classified  as  follows: 

"First.  The  location  of  the  boundary  line  be- 
tween the  W.  C.  Armstrong  survey  and  the 
Richard  Sims  league. 

"Second.  The  boundary  line  between  the 
south  part  of  the  N.  H.  Cochran  survey  and  the 
said  Richard  Sims  league,  the  appellee  owning 
the  Armstrong  and  Cochran  surveys  and  the 
appellants  that  portion  of  the  Sims  survey  not 
in  conflict  with  the  Armstrong  and  Cochran 
surveys." 

It  is  the  opinion  of  the  writer  that  the  law 
would  determine  the  rights  of  the  parties 
tinder  the  rule  of  major  and  minor,  or  older 
and  younger,  surveys,  regardless  of  the  state- 
ment quoted  above  In  the  majority  opinion ; 
but,  it  being  couched  in  the  language  that  It 
is,  be  has  deemed  it  not  unwise  to  copy  in 
this  opinion  the  agreement  of  the  parties  to 
this  suit,  showing  by  the  terms  of  the  agree- 
ment that  the  older  survey  will  take  pre- 
cedence over  the  Junior  survey,  and  that  In 
any  conflict  as  to  the  boundaries  of  the  Arm- 
strong survey  and  the  Richard  Sims  league, 
and  the  Cochran  survey  and  the  Blchard 
Sims  lea^e,  the  Richard  Sims  league,  being 
the  older,  would  have  precedence  over  the 
other  two  surveys. 

In  boundary  suits,  the  writer  hereof  under- 
stands that  there  are  three  controlling  prin- 
ciples that  should  govern  in  fixing  boundaries 
In  dispute,  and  they  take  precedence  In  the 
order  herein  stated:  First,  calls  for  natural 
objects;  second,  calls  for  artlflcial-  objects; 
and  third,  calls  for  course  and  distance.  So, 
11  the  evidence  of  this  ease  shows  natural  ob- 
jects on  the  ground,  such  as  witness  trees, 
creeks,  mounds,  sloughs,  etc.,  identified  by 
the  .field,  notes  of  th^  original  patent  still  on 


the  lines  and  at  the  corners,  as  called  for  In 
the  original  patent,  artlflcial  objects  and 
course  and  distance,  of  necessity,  must  give 
way  to  such  natural  objects  marking  the 
footsteps  of  the  surveyor  who  made  the  orig- 
inal field  notes.  If  such  natural  objects  caur 
not  be  fonnd  npon  the  lines  and  at  the  cor- 
ners, as  called  for  by  the  original  field  notes, 
and  artificial  objects,  such  as  stakes  and  ar- 
tificial monnds,  are  found  on  the  lines  and 
at  the  comers  as  called  for  by  the  field  notes 
of  the  original  patent,  then  these  would  gov- 
ern, and  the  survey  would  be  so  constructed. 
But  If  neither  natural  objects  nor  artificial 
objects  can  be  found,  so  marking  snch  lines 
and  comers,  then,  as  a  principle  of  law,  the 
third  principle  would  be  the  guide  by  which 
to  determine  where  the  land  actually  lay; 
that  is  to  say,  having  a  known  comer,  the 
survey  would  be  constructed  by  course  and 
distance,  as  designated  In  the  original  field 
notes  In  the  patent. 

In  the  case  tinder  consideration,  there  Is 
no  question  about  the  northeast  comer  of 
the  'Richard  Sims  league;  all  parties  agree 
as  to  the  location  of  this  comer,  and  agree 
that  the  original  witness  trees  at  this  cor- 
ner are  still  standing.  It  is  also  agreed,  by 
every  witness  who  testified  In  this  case,  that 
a  well-marked  line  of  proper  course  and  dis- 
tance from  the  northeast  comer  of  the  Rich- 
ard Sims  league,  in  accordance  with  the 
calls  in  the  ori^nal  patent  for  the  north 
boundary  line  of  the  Richard  Sims  survey, 
is  on  the  ground  now,  out  to  Cow  creek,  a 
distance  from  said  corner  of  about  840  varas. 
There  seems  to  be  no  contention  as  to  the 
proper  south  line  of  the  Richard  Sims  league, 
except  as  to  Its  length,  and  as  to  where  Its 
southeast  comer  Is,  and  as  to  where  Its 
southwest  conm  Is,  one  surveyor  plac- 
ing the  southeast  comer  about  868  varas 
further  east  than  the  other,  and  the  same 
surveyor  placing  the  southwest  comer  about 
408  varas  ecust  of  the  corner  as  established 
by  the  other  surveyor. 

It  wiU  not  be  out  of  place  to  state  here 
that,  after  a  careful  reading  of  all  of  the 
evidence  In  this  case,  the  writer  is  of  the 
opinion  that  the  appellant  has  advantage  of, 
at  least,  two  of  the  controlling  and  directory 
principles  of  law  governing  the  fixing  of  the 
boundary  lines  of  disputed  surveys,  (o  wit, 
natural   objects,    and   course   and   distance. 

The  majority  opinion  quotes  the  entire  41 
findings  of  fact,  as  filed  by  the  triad  court, 
as  a  basis  for  the  facts  governing  the  opin- 
ion of  afiBrmance  In  this  case.  The  findings 
of  fact,  as  filed  by  the  trial  court,  are  so 
drastically  called  In  question  by  appellant's 
counsel,  both  In  his  original  brief  and  more 
espedally  In  the  motion  for  rehearing  In  this 
cause.  It  is  deemed  not  only  not  unwise  to 
here  quote  from  the  statements  of  facts  ad- 
duced npon  the  trial  of  the  cause,  but  neces- 
sary and  proper  to  do  so. 

In  the  third  finding  of  fact,  the  trial 
court  says: 


Digitized  by 


Godgle 


756 


188  SOUTHWESTERN  BEJPORTBR 


(Tex. 


"I  find  that  the  plat  Introduced  in  evidence  by 
the  defendant*  made  by  the  witness  R.  W. 
Priest  correctly  shows  the  work  done  by  him  on 
the  eronnd,  and  shows  the  relative  position  of 
the  west  boundary  line  of  the  Sims,  and  I  find 
that  at  the  corner  treated  by  the  witnesses  for 
plaintiff  as  the  southwest  corner  of  the  Richard 
Sims  (the  true  southwest  corner  of  the  Richard 
Sims  being  the  be^nning  corner  of  said  Sims), 
there  is  now  standing,  at  the  proper  course  and 
distance,  a  magnolia  tree,  a  block  from  which 
was  cut  out  and  introduced  In  evidence  in  this 
case  and  showed,  judging  the  diameter  from  the 
block,  to  have  been  about  12  or  14  inches  in 
diameter.  Said  block  itself  appears  .  to  have 
been  cut  out  to  a  depth  of  about  one-third  of 
the  diameter  of  said  tree,  and  said  block  itself 
showed  about  SO  rings,  and  showed  to  be  old 
enough  for  the  original  bearing  tree;  but  no 
marks  were  shown  to  have  been  upon  it." 

A  diligent  search  and  consideration  of  the 
statement  of  facts  filed  failed  to  show  the  In- 
troduction in  evidence  of  any  such  block  from 
any  emdb  tree.  There  Is  much  teatimoay 
about  cutting  a  block  from  sudt  a  tree,  some 
of  the  witnesses  testifying  that  the  tree  was 
cut  down  and  a  block  taken  from  tt;  some  of 
them  testifying  that  a  small  chip  was  cat  out 
of  the  tree,  so  as  to  cut  out  certain  marin 
«r  letters  on  the  tree,  and  npon  the  line  as 
ran  by  Mr.  McMahota  from  what  he  designat- 
ed aa  the  southwest  comer  of  the  Richard 
Sims  league  (the  magnolia  tree  from  which 
the  block  seems  to  have  been  taken,  ood- 
sldered  by  him  to  be  a  marking  tree  for  that 
comer,  although  he  admitted  that  it  was  a 
small  tree  for  such  corner,  and  that  It  had 
nO'  marks  on  It  that  he  recollected),  north- 
wardly from  said  comer,  a  number  of  blocks 
were  cut  out  of  trees  along  that  line  to  test 
the  age  of  that  line,  and  It  shows  by  all  of 
the  witnesses  that  that  line  could  not  have 
been  mn  more  than  50  years  ago.  Again, 
there  Is  testimony  as  to  blocks  cut  oat  of 
trees  on  the  east  boundary  line,  as  traversed 
by  Priest,  which  shows  that  line  to  have  been 
run  70  to  72  years  ago.  These  facts  seem  to 
t>e  nndlspnted  In  the  record,  but  no  witness 
testified  as  to  such  Mock  having  been  cut 
out  of  a  ma«molia  tree  at  the  southwest  cor- 
ner, as  claimed  by  the  McMahon  survey, 
about  one-third  of  the  diameter  of  the  tree, 
and  that  the  block  showed  about  60  rings, 
and  showed  to  be  old  enough  for  the  original 
bearing  tree,  nor  Is  any  such  block  made  a 
part  of  this  record,  nor  does  the  statement  of 
facts  show  that  su<*  block  was  introduced  In 
evidence.  On  this  point,  Mr.  McMahon,  one  of 
appellee's  surveyors,  testified: 

"At  the  sonthwest  comer  of  the  Sims  and 
northwest  corner  of  tiie  Linville.  the  magnolia 
as  called  for  in  the  original  field  notes  of  the 
Iiinvllle  and  of  the  Sims  is  standing.  I  found 
a  magnolia  there  marked  that  fit  the  course  and 
distance  for  that  tree,  and  the  distance  called 
for  in  the  Sims  in  going  north  80  east  on  the 
south  bonndary  called  for  creek  at  100  varas, 
and  I  found  that  distance  hits  the  creek  all 
right,  as  called  for  in  the  original  field  notes. 
My  recollection  is  that  there  were  some  letters 
on  the  magnolia.  This  don't  show,  but  it 
strikes  me  there  were  some  letters  on  the  tree. 
I  am  not  sure  wbat  they  were.  My  field  book 
would  show,  I  suppose.    From  that  point  I  ran 


a  trial  line  north  10  west  •  •  •  The  Sims 
calls  to  run  north  10  west  from  that  point  to  a 
point  opposite  the  southeast  corner  of  the  Coch- 
ran, N.  H.  Ckichran.  I  fonnd  that  the  calls 
north  10  west  wouldn't  trace  tibe  line  found  on 
the  ground.  I  ran  to  the  right  of  the  Hue,  to 
the  east.  When  I  ran  north  10  west  from  this 
point  it  brought  me  out  east  of  this  point.  So. 
I  checked  on  that  and  took  the  course  that 
that  would  trace  It,  which  is  north  12  degrees 
45  minutes  west.  •  •  •  This  liAe  is  a  mark- 
ed line,  hacked  and  blazed,  and  there  is  some 
comers  along  on  this  line,  the  divisions,  the 
Lewis  on  this  side  and  the  Sims  on  this  side. 
It  seems  to  be  an  old  line.  I  remember  finding 
different  ages  in  marks  along  the  line.  It  was 
run  more  than  one  time.  I  found  after  I  got 
to  the  southeast  corner  of  the  Cochran,  in  order 
to  trace  the  old  line  on  the  ground,  t  have  to 
change  that  course  from  north  12  degrees  45 
minutes  west  to  north  10  degrees  50  minutes 
west,  to  trace  the  line  on  the  ground.  •  •  • 
We  found  marks  on  the  west  line.  We  cut  Into 
several  trees  along  there.  The  way  to  tell  the 
age  of  a  mark  is  by  cutting  into  the  tree. 
•  •  •  It  is  regarded  by  surveyors  as  an  ab- 
solutely certain  way.  I  don't  remember  what 
we  agreed  npon  about  how  old  the  line  was.  bat 
we  chopped  into  some  timber,  and  Mr.  Priest 
eoonted  the  rings,  and  So  did  I.  I  counted  on 
more  than  one  tree.  We  found  one  tree,  a 
beeck  tree  that  we  took  to  be  60  years  oH.  I 
don't  remember  that  it  was  the  oldest  Prob- 
ably it  was  as  old  as  any  we  cut  out  Mr. 
Priest  didn't  show  me  a  single  mark  which 
would  show  &e  line  to  be-TS  years  old.  I  didn't 
consider  one  tree;  I  didn't  place  a  great  deal 
of  importance  on  that  being  a  marked  line. 
This  survey  of  the  Sims  was  about  in  about 
1834.  That  Une,  that  is  as  old  a  Ime  as  there 
is  in  the  woods  anywhere." 

On  cross-examination,  Mr.  McMahon  testi- 
fied as  to  the  nagnoUa  tree  that  he  claimed 
to  be  the  southwest  corner  of  the  Sims  league, 
as  follows: 

T  don't  remember  any  discnssion  with  Mr. 
Priest  about  that  magnolia  tree.  I  didn't  admit 
that  it  couldn't  have  been  the  tree  called  for  by 
the  field  notes,  while  it  is  possible  that  it  could 
have  been  another  tree  that  stood  near  there. 
It  wasn't  my  opinion  that  it  couldn't  have  been 
the  tree  called  for,  I  have  always  thought  that 
was  the  corner,  that  tree.  That  it  was  the  tree 
called  for  in  the  original  patent.  The  correct- 
ness of  my  work  is  not  necessarily  based  on 
that  being  the  tree  called  for  in  the  patent  I 
carried  Mr.  Priest  down  there  because  be  want- 
ed to  go  down  there.  I  don't  kno^n^  whether  I 
could  ascertain  the  age  of  a  tree  or  not,  I  have 
never  had  any  experience  along  that  line.  We 
cut  ont  those  letters  thai  was  on  the  ti-ee  is  my 
recollection.  I  never  bothered  the  marks  nntil 
Mr.  Priest  was  there  with  me.  We  didn't  de- 
termine anything  by  chopping  It  out.  It  didn't 
prove  a  thing.  We  just  took  a  small  chip  oat 
about  the  width  of  the  letters.  My  :fecolIection 
is  these  letters  must'  have  been  M.  B.  It 
strikes  me  it  was;  I  am  not  sure  that  it  wasn't 
the  initials  of  the  Sims.  I  wouldn't  undertake 
to  say  how  old  they  were.  According  to  my 
opinion,  that  was  the  original  bearing  tree  call- 
ed for  in  the  field  notes.  I  wooldn't  say  straight 
out  if  it  hadn't  been  at  the  distance  odled  for. 
If  it  was  the  tree  called  for  in  the  field  notes 
it  didn't  grow  much.  I  said  it  wasn't  more  than 
12  or  14  inches  in  diameter.  It  was  a  small 
tree,  though.  I  don't  know  bow  mnch  a  magno- 
lia would  grow  in  70  years." 

(Tbe  testimony  quoted  above  will  be  fonnd 
on  pages  2  to  16  of  the  statement  of  facts.) 
Again,  on  page.  61  <rf  the  statement  of 
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facts,  Mr.  McMabon,  testi^tng  on  cr(M»«z- 
aminfltlon,  said: 

"On  the  vest  line  we  chopped  oat  some  tree*. 
Mr.  Priest  was  chopping  this  oat  and  abowiiir 
me,  and  I  wanted  to  know.  I  had  no  experi- 
ence in  counting  rings  at  that  time.  I  came 
back  to  accommodate  the  Boynton  Lumber 
Company.  Tbey  asked  me  to.  We  didn't  dis- 
cover anything  on  that  line  over  50  years  old." 

It  win  be  observed  by  tbe  testimony  of  ap- 
pellees' surveyor,  as  quoted  above,  that  while 
he  first  stated  that  he  found  tiie  original  tree 
marking  the  southwest  comer  of  the  Sims, 
yet,  finally  tested,  his  testimony  is  that  It 
was  not  marked  as  the  field  notes  called  tm 
it  to  be  marked ;  that  It  did  not  prove  any- 
thing, and,  again,  that  tbe  line  he  ran  from 
that  point  northwardly  to  find  the  northwest 
comer  of  the  Sims  league  was  not  ran  In 
accordance  with  the  field  notes,  and  the  Une 
be  found  did  not  fit  the  field  notes  of  tbe 
Sims  league,  and.  Instead  of  being  a  straight, 
continuous  line  between  the  southwest  comer 
of  tbe  Sims  and  the  northwest  corner  bf  the 
Sims,  that  It  was  a  broken  line  running 
from  his  suiqaosed  southwest  comer  north 
12  degrees  45  minutes  west.  Instead  of  north 
10  degrees  west,  as  called  for  In  the  original 
field  notes,  and  be  runs  on  such  angle,  mak- 
ing a  corner  that  Is  not  called  for  In  the 
original  field  notes,  ob  what  be  claims  to  be 
the  west  boundary  line  of  the  Sims  league, 
and  from  that  comer  he  runs  north  10  de' 
grees  50  minutes  west.  In  order  to  trace  the 
Une  be  claims  to  be  the  original  west  bound- 
ary line  of  the  Sims  league  to  what  be  dalnn 
to  be  tbe  northwest  comer  of  the  Stms 
league.  It  Is  to  be  noted  that  the  magnolia 
tree  he  claims  to  be  a  marker  of  the  south- 
west comer  of  the  Sims  league  is  only  12  or 
14  Inches  In  diameter  at  this  time,  and  70 
odd  years  ago  the  original  field  notes  called 
for  a  magnolia  tree  10  Inches  In  diameter. 
Tbe  original  field  notes  call  for  tbe  magnolia 
tree  marked  as  a  witness  tree.  There  is  no 
testimony  or  contention  in  the  statement  of 
facts  that  tbe  magnolia  tree  McMahon  claims 
for  tbe  southwest  comer  of  the  Sims  has 
any  such  marking.  It  Is  certain,  therefbre, 
that  the  magnolia  tree  he  claims  cannot  be 
the  tree  mentioned  by  the  original  surveyor  of 
the  Sims  league.  Again  he  says  the  test 
they  made  for  testing  the  age  of  the  west 
boundary  line,  as  be  (dalms  it  to  be,  showed 
that  line  to  be  not  more  than  50  years  old. 
If  that  line  is  not  more  that  50  years  old,  it 
candot  be  tbe  line  ran  by  the  original  sur- 
veyor of  the  Sims  league  in  June,  1835,  and 
therefore  McMahon,  according  to  his  own 
testimony,  did  not  trace  the  footsteps  of  the 
surveyor  wb©  originally  surveyed  the  Sims 
league,  bat,  on  tbe  contrary,  be  traced  anoth- 
ex  and  a  different  Une,  run  at  least  20  years 
after  the  Sims  league  was  surveyed,  and 
therefore,  by  his  own  testimony  as  to  comer, 
coane,  and  distance,  and  age  of  the  line,  he 
proves  axDclaslvely  that  the  line  he  claims 
as  the  west  boundary  line  of  tbe  Sima  league 


is  not  tbe  line  as  establiabed  by  the  surveyor 
in  18S6.  It  IB  to  be  noted  also,  that  tbe  evi- 
dence Is  silent  as  to  tbe  witness  trees  on 
this  west  line,  out  of  which  they  cut  chips 
to  test  tbe  age,  being  trees  mentioned  in  the 
original  field  notes. 

R.  W.  Priest,  appellant's  surveyor,  <m  page 
30  of  tbe  statement  of  facts,  testified: 

"We  traced  the  south  line  through,  and  my 
5,000  varas  carried  me  across  as  shown  on 
that  plat  to  witMn  25  varas  of  a  large  mag- 
nolia tree,  standing  2V^  or  S  feet  in  diameter 
at  tbe  comer  I  estabhshed  as  the  southwest 
corner  of  the  Sims.  That  would  be  25  varas 
over  tbe  distance.  It  is  an  old  scarred  tree. 
I  couldn't  detect  any  marks  on  it.  It  is  a 
very  large  tree,  one  of  those  old  fellows.  There 
seemed  to  be  some  scars  on  it;  whether  they 
were  blazes  or  scars  I  couldn't  tell  you.  Fit- 
ting that  tree  as  a  hearing  tree,  I  found  two 
or  three  blazes  goine  north  10  west  from 
there.  I  traced  that  line  up,  and  there  is  a 
red  oak  across  the  west  line  of  the  survey. 
I  ran  up  tiiere  to  that  tree,  which  would  put  me 
about  the  same  as  that  gum  tree  I  described 
awhile  ago,  being  marked  on  tbe  west  line  20 
varas  west  of  me.  (The  testimony  as  to  the 
gum  tree  will  be  found  on  page  37  of  the  state- 
ment of  facts.)  That  is  about  in  Une  with  the 
magnolia.  Wben  I  ran  soath  to  this  fence  from 
the  southwest  corner  of  the  north  half,  I  was 
about  20  vaxas  east  of  this  gum  tree  that  I 
found  with  the  marks  on  it.  I  did  not  cut  into 
those  trees.  The  blazes  on  those  trees  were 
very  old.  We  cot  out  blocks  along  the  line 
claimed  by  plaintiffs  as  the  west  boundary  line. 
I  counted  45  or  46,  and  he  could  get  60.  We 
had  a  laugh  over  it,  and  I  told  him  we  wanted 
a  line  25  years  older  than  that  That  was  tbe 
west  boandary  line  as  claimed  by  plaintiffs. 
When  we  started  off  the  first  call  we  came 
across  was  the  magnolia  on  tbe  bank  of  the  creek. 
Mr.  McMahon  was  with  me,  and  he  told  me  the 
magnolia  tree  was  standing  there,  and  there 
was  an  old  marked  Une  from  there  going  out 
north.  We  went  there,  and  at  the  crossing  of 
the  creek,  he  says  that  comer  is  right  over  in 
there,  pointing  north  from  the  way  we  were  go- 
ing, and  when  we  got  out  there  somewhere  I 
says,  "Mr.  McMahon,  where  is  that  tree,  I  want 
the    magnolia.'     He    st^rs,   "There   it   is,'    and 

fointed  to  a  tree  10  or  12  inches  in  diameter, 
■aid:  'Yon  don't  think  that  tree  is  75  years 
old,  that  small  magnolia  tree,  Uirifty  looking 
tree?  Tou  are  too  good  a  surveyor  to  tell  an 
old  man  like  me  that  tree  Is  75  years  old.'  Be 
said:  'I  always  bad  my  doubts  about  that  mag- 
nolia tree.  I  will  show  you  the  old  line  tUl 
rieht.'  So  we  ran  right  up  the  line,  right  up 
the  creek.  I  said,  'It  is  very  strange  that 
they  would  put  the  comer  right  on  the  bank  of 
the  creek  and  run  down  the  creek  both  ways 
without  calling  for  that  creek  anywhere.'  We 
cut  out  the  first  old  tree  we  came  to,  and  made 
our  count,  and  then  we  cut  out  two  more  of 
them  and  counted  them,  and  he  swd  the  line, 
he  didn't  think,  would  exceed  50  years  old.  I 
said  we  would  agree  that  it  was  50  years  old. 
The  line  didn't  run  vrith  the  compass,  and  when 
we  got  to  this  comer  between  the  Cochran  and 
the  survey  south  of  the  CSochran  line,  be 
changed  his  veniere  plate  to  follow  it  up  to  the 
corner.  It  ran  at  a  different  angle,  showing 
that  it  was  not  a  straight  continuous  line  from 
one  corner  to  the  other,  that  should  be  one  con- 
tinuons  line.     Running  south  from  what  I  es- 

iabiished  as  tbe  southwest  comer  of  the  Sims, 
found  one  blaze  about  like  this  up  there.  I 
didn't  cut  it  out,  and  don't  know  how  old  it  was. 
In  running  the  Linvllle  they  start  at  a  point 
south  80  degrees  west  from  the  creek.  If  you 
were  8  or  10  varas  south  of  the  original  line 
as  run  by  them,  you  would  cross  the  creek  may- 
be 500  varas  from  where  I  estafaUsh  as  the 
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■oathwest  confer,  and  if  yon  were  8  or  10 
▼araa  north  of  that,  yon  would  cross  the  creek 
in  the  neiebborbood  of  100  varas.  The  cor- 
ner where  Mr.  McMabon  ahowed  me  is  now  in 
the  creek.  •  •  •  The  linyille  doesn't  begin 
at  the  southwest  comer  of  the  Simv.  That  is 
about  the  sixth  or  seventh  comer  of  the  Lin- 
▼ille.  The  LinviUe  northwest  comer  is  the  begin- 
ning comer  of  the  Sims,  the  Sims  being  a  junior 
survey.  •  •  •  Tn»e  magnolia  tree  standing  on 
the  bank  of  Cow  creek  on  the  line  established  by 
Mr.  McMahon  is  a  thrifty  looking  magnolia, 
and  looked  like  about  10  or  12  inches  in  diam- 
eter, not  over  that  I  don't  think  it  was  75 
years  old.  The  magnolia  I  use  as  a  beginning 
corner  could  have  been  there  then.  That  tree 
is  apparently  old  enough  to  have  been  the  orig- 
inal tree  called  for.  •  •  •  The  location  of 
that  tree  would  justify  my  belief  that  it  is  the 
original  tree  called  for.  I  had  only  26  varas 
excess  to  get  to  it  That  is  a  very  small  ex- 
cess in  a  6,000  vara  line.  The  blazed  trees 
both  north  and  south  of  the  magnolia  tree 
found  by  me  show  to  be  on  a  line  with  that" 

Priest's  testimony  Is  nnequivocal.  Hia 
work  is  in  accordance  with  tbe  field  notes,  as 
called  fw  in  the  origiDal  patent  The  other 
surveyors  admit  that  their  work  is  not  In 
accordance  with  the  original  field  notes. 
Priest  finds  evidence  by  natural  objects,  the 
gum  tree  and  the  red  oak  tree,  for  the  es- 
tablishment of  his  west  line,  added  to  his 
correct  work  as  to  course  and  distance.  Mc- 
Mahon and  the  other  surveyors  testifying  find 
what  they  claim  to  be  eyidence  of  natural 
objects  marking  the  west  line,  but,  when 
tested  by  rules  governing  surveyors  as  to 
age  of  lines,  prove  conclusively  that  their 
west  line  cannot  be  the  original  west  line. 

The  Sims  league,  as  shown  by  the  patent, 
is  a  parallelogram  5,000  varas  length  on  each 
side.  Hence  the  south  boundary  line  of  tbe 
Sims  is  6,000  varas  long.  The  LinviUe  league, 
by  its  field  notes,  has  seven  corners,  and  the 
north  boundary  line  of  the  Unvllle  league  is 
the  south  boundary  line  of  the  Sims  league, 
so  far  as  it  extends,  but  the  north  boundary 
line  of  tbe  Linrille  league  is  only  4,860  varas 
long,  as  shown  by  the  field  notes  and  testi- 
mony of  the  witnesses.  It,  therefore,  Is  a 
mathematical  impossibility  for  the  north 
iMundary  line  of  the  I/inville  league  to  be 
the  entire  south  boundary  line  of  the  Sims 
league,  because  the  Sims  south  boundary  line 
is  5,000  varas  long.  Suffice  it  to  say  here 
that  the  witnesses  finally  agree  as  to  the 
southeast  corner  of  the  Sims  league  on  the 
LinviUe  northeast  corner.  As  We  read  the 
testimony,  they  also  agree  as  to  Priest  hav- 
ing found  the  original  east  boundary  line  of 
the  Sims  league  from  the  agreed  northeast 
corner  of  the  Sims  league  to  the  southeast 
corner  of  same.  This  being  so,  there  is  vir- 
tually an  agreed  southeast  corner,  and,  this 
t>eing  true,  it  follows  that  the  south  bound- 
ary line  of  the  Sims  league  must  pass  be- 
yond 4,860  varas,  the  approximate  point  of 
appellee's  southwest  corner  of  the  Sims 
league.  If  McMahon  had  found  a  corner 
tree  for  the  southwest  corner  of  the  Sims, 
where  he  claims  that  comer  to  be,  and  then 
found  a  line  which,  under  test,  showed  to  be 


a  line  old  enough  for  tbe  original  vest  line 
of  the  Sims,  some  credence  might  be  given  to 
his  claim,  but  when  tie  admits  that  the  cor- 
ner, tut  placed  by  him,  is  140  varas  east  of 
where  tbe  corner  should  be  by  a  correct 
measurement,  and,  again,  when  he  admits 
that  the  line  he  dalms  to  be  the  west  line  Is 
at  least  20  years  too  young  toe  the  original 
line,  and  yet  again,  when  he  admits  tliat  ttie 
west  line,  as  claimed  by  him,  is  a  broken 
Une,  putting  an  extra  comer  in  tlie  Sims 
league  not  caUed  for  in  its  field  notes,  and 
mn  by  a  different  variation  (each  end  of  his 
broken  Une)  from  any  variation  caUed  for  in 
the  odglnal  patent  for  the  west  bonndary 
line  of  the  Sims,  it  occurs  to  the  writer  that 
he  admits  that  tbe  Une  he  claims  is  not  the 
line  as  run  by  the  original  surveyor;  and, 
again,  wh«i  be  crosses  Cow  creek  six  times 
in  tracing  this  line,  without  a  single  caU  for 
Cow  creek,  it  occurs  to  the  writer  that  be 
faUs  upon  the  establishment  of  his  line  from 
every,  legal  standpoint,  natural  objects,  arti- 
flcial  objects,  and  course  and  distance. 

On  the  other  hand.  Priest  says  that  he  ran 
tbe  proper  course  and  tbe  proper  distance  to 
find  the  southwest  comer  of  the  Sims  league, 
and  25  varas  beyond  tbe  place  where  be  should 
have  found  the  Sims  southwest  corner  at  tbe 
end  of  6,000  varas,  he  found  a  magnolia  tree 
2^  to  8  feet  in  diameter,  marked  and  scar- 
red, an  old  tree,  but  he  could  not  say  that  it 
bad  axe  marks  as  a  witness  tree,  but  tbat  It 
was  a  tree  old  enough  to  have  been  there, 
and  to  have  been  the  tree  mentioned  in  the 
original  field  notes,  and,  again,  going  north 
10  degrees  west  as  the  original  field  notes 
caUed  for  the  west  line  to  go,  he  found,  some 
blazes,  very  old,  and  especially  does  be  tes- 
tify as  to  an  old  gum  and  a  red  oak  marked 
and  standing  about  20  varas  west  from  tbe 
line  he  ran  as  the  west  boundary  Une,  and 
that  these  trees  were  on  Une  with  tbe  mag- 
nolia tree  he  spoke  of  as  being  25  varas  from 
tbe  point  he  measured  to,  as  tbe  south  boond- 
ary  line  of  the  Sims. 

A  witness  by  the  name  of  Slngleterty,  wbo 
had  Uved  la  the  section  of  this  line  since 
1880,  said  tbat  be  was  with  Mr.  Woods  (tbe 
surveyor  who  made  the  map  forming  a  part 
of  the  majority  opinion  in  tliis  case),  wben 
he  surveyed  tbe  west  line  of  tbe  north  half 
of  tbe  Sims  league,  and  tbat  the  line  run 
by  him  and  Woods  was  about  where  Priest 
established  tbe  west  boundary  line  of  the 
Sims:  tbat  they  did  not  find  tbe  southwest 
comer  because  there  wa^  an  old  field  there ; 
said  tbat  they  did  trace  the  west  Une,  and 
tbat  Woods  said  it  was  the  correct  line,  and 
tliat  tbat  line  Woods  said  was  tbe  correct 
line  was  about  a  quarter  of  a  mUe  west  of 
where  McMahon  claims  the  west  Une  to  be. 

J.  K.  Wilson,  plaintiff's  witness,  page  91, 
statement  of  facta,  testified: 

"We  went  to  the  northwest  comer  of  the 
Priest  line.  We  found  some  stump  holea.  It 
didn't  seem  to  satisfy  them,  the  best  I  recol- 
lect    There  was  signs  from  this  old  corner 
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down  there  to  where  that  comer  wae,  and: we 
just  followed  the  surveyor  with  the  chain. 
They  were  new  marks.  I  suppose  Pope  tried 
to  identify  that  comer;  be  wasn't  satisfied. 
I  heard  him  complain'  abont  it.  In  ranning  the 
old  one,  he  said,  ^tiiis  fito  op  all  right.' " 

Priest  says,  page  47,  statement  of  facts: 
"At  my  northwest  corner  I  (oond   only   a 
stake  and  stump  hole." 

Oa  page  34  he  says: 

"I  have  made  a  thorough  surrey  of  this 
league  (the  Sims  league).  I  made  this  map. 
.  It  Is  a  correct  map  of  outside  boundaries.  It 
exactly  shows  the  work  done  by  me  on  the 
ground.  (Here  the  map  was  offered  in  evi- 
dence, from  which  the  plat  or  map  hereinafter 
mentioned  is  made,  and  the  one  here  attached 
as  a  part  of  this  opinion  Is  an  exact  reproduc- 
tion of  the  original  map  introduced,  only  on  a 
smaller  scale,  furnished  for  me  through  the 
kindness  of  Mr.  George  White,  county  surveyor 
of  Jefferson  county,  Tex.)  When  I  first  went 
down  there,  I  went  from  the  northwest  corner, 
and  there  is  an  old  gentleman  by  the  name  of 
Lewis,  Mr.  Martin  IJewis,  who  showed  me  the 
place  where  the  two  black  lines  cross  here,  as 
being  the  northwest  comer  of  the  league. 
That  is  the  comer  established  by  me.  There 
is  a  stake  there,  and  he  showed  me  an  old 
stump  hole,  where  he  said  the  tree  was  destroy- 
ed. Some  one  else  Informed  me  there  was 
another  comer,  which  is  the  corner  claimed 
by  plaintiff." 

Thus  we  have  testimony  of  different  wlt> 
nesses  substantiating  the  correct  placing  of 
the  northwest  comer  of  the  Sims  league  by 
Mr.  Priest. 

There  is  no  question  as  to  the  northeast 
comer  of  the  Sims  leagne.  All  parties  agree 
also  as  to  the  correctness  of  the  line  firom  the 
northeast  comer  of  the  Sims  leagne  west- 
ward to  Cow  creek,  the  line  being  reasonably 
marked  np  to  Cow  creek.  The  Priest  north 
boundary  line  of  the  Sims  la  a  oontlnnons 
line  running  the  proper  course  and  the  ap- 
proximate distance  to  where  he  contends  the 
northwest  corner  of  the  Sims  leagne  to  be. 
The  McMabon  line  Is  not  a  continuous  line 
from  the  northeast  comer,  but  at  Cow  creek 
there  Is  an  offset  of  80  varas,  a  direct  dis- 
putation of  the  original  field  notes.  The 
northwest  comer,  as  established  by  McMa- 
hon.  Is  short  of  distance,  and  by  his  own  ad- 
missions, at  least  20  years  too  yoimg  for  the 
original  survey,  and  cannot  be  reached  by 
running  the  coarse  called  for  in  the  original 
patent  from  the  agreed  northeast  comer, 
but,  on  the  contrary,  would  be  out  of  line. 
It  Is  tme  the  trial  court  found,  as  a  matter 
of  fact,  that  there  was  a  post  oak  tree  at  the 
northwest  corner,  as  established  by  McMa- 
bon, but  the  undisputed  evidence  shows  that 
poet  oak  tree  about  5  or  6  Inches  in  diameter, 
and  McMahon  himself  says  he  wouldn't  say 
that  was  the  original  comer  tree,  and  the 
trial  court  claims  only  that  it  could  be  made 
to  fit  very  welL  Old  citizens,  witnesses  for 
both  the  plaintiff  and  defendant,  testify  as 
to  the  stump  hole  at  the  Priest  northwest  cor- 
ner, and  one  of  them,  who  originally  showed 
Priest  the  northwest  corner  some  16  years 
ago,  told  Priest  that  whare  the  stump  hole 


was  was  the  original  witness  tree  of  that 
comer. 

A  caretal  perusal  of  the  testimony  In  the 
case  shows  condusively,  appellee's  witnesses 
themselves  finally  so  admitting,  that  the  line 
run  by  Priest  as  the  east  boundary  line  of 
the  Sims  is  the  original  east  boundary  Une 
called  for  in  the  field  notes  of  the  Sims  sur- 
vey. Priest  testifies  unequivocally  as  to  the 
marking  of  this  Une  by  different  kinds  of 
natural  objects,  and  that  he  cnt  blocks 
ont  of  the  marked  trees  on  this  Une,  and 
that  they  showed  the  line  to  be  70  to  72  years 
old.  He  also  found  the  comer,  according  to 
bis  testimony,  which  is  practically  admitted 
by  appellee's  witnesses,  caUed  for  In  the 
original  field  notes  of  the  Sims  league  as 
the  southeast  comer  of  the  Sims  league.  The 
testimony  on  this  line  is  exhaustive,  but  we 
deem   It   nnnecessary   to   quote    it   directly. 

The  plat  filed  herewith,  a  copy  of  the  origi- 
nal Priest  map  on  a  smaller  scale,  and  made 
a  part  of  this  opinion,  shows  aU  of  the  differ- 
ent lines  testified  about  by  the  witnesses 
both  for  the  plaintiff  and  the  defendant,  and 
shows  clearly  the  Incongruities  and  patent 
errors  of  the  Unes  claimed  to  be  the  boundary 
lines  by  appellees,  as  well  as  the  Unes  claimed 
by  the  surveyor.  Priest,  to  be  the  correct 
Unes  of  the  Sims  league. 

There  Is  a  maze  of  testimony  In  the  state- 
ment of  facts  as  to  the  surveys  which  have 
nothing  to  do  with  the  fixing  of  the  boundary 
Unes  of  the  Richard  Sims  league,  and  is  not 
necessary  to  be  discussed,  and  as  we  view 
the  case,  many  of  the  findings  of  fact  of  the 
trial  court  are  absolutely  superfluous,  being 
based  npon  such  testimony,  for: 

"It  is  only  in  the  absence  of  other  means  of 
identification  that  known  caUs  in  other  sur- 
veys can  be  appealed  to,  to  locate  a  tract  of 
land,  as  the  true  course  of  a  survey,  or  Une,  or 
comer,  should  be  determined  by  finding  the 
lines  and  comers  actually  made  on  the  ground 
by  the  surveyor."  Lafferty  v.  Stevenson,  135 
S.  W.  216;  Taft  v.  Ward,  68  Tex,  Oiv.  App. 
269,  124  S.  W.  437. 

Again: 

"There  is  no  rule  by  which  jnnlor  snrvo's 
can  control  or  even  have  any  effect  upon  the 
location  of  a  senior  survey."  EweU  v.  Bauser, 
140  Ky.  459,  131  B.  W.  iSe. 

And  again:' 

"A  survey  takes  its  position  on  the  ground  ac- 
cording to  its  own  field  notes,  ancontroUed  by 
the  calls  in  the  field  notes  of  junior  adjoining 
surveys."    WiUiams  v..McLeroy,  136  S.  W.  251. 

Appellant  in  his  motion  for  rehearing  also 
cites  Anderson  v.  Stamps,  19  Tex.  460 ;  Ham- 
ilton V.  Blackburn,  43  Tex.  Olv.  App.  163,  95 
S.  W.  1094;  State  v.  Sulflow,  60  Tex.  Qv. 
App.  616,  128  S.  W.  652;  Ramseaur  t.  Ball,: 
59  Tex.  Civ.  App.  285,  125  S.  W.  690;  Polk 
County  T.  Stevens,  143  S.  W.  aoa>. 

The  syllabi  quoted  by  appeUant's  counsel 
from  these  authorities  we  brieve  are  correct 
propositions  of  law.  We  have  not  read  aU 
of  the  cases,  nor  have  we  proved  the  cita- 
tions, except  as  to  those  quoted  from;  but 
tbe  writer  hereof  beUeves  that  two.  of  the 
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three  controlling  prlndples  in  fixing  the 
bonndariea  of  a  survey  of  land  under  the 
laws  of  Texas  have  been  met  by  the  appel- 
lants in  this  case,  to  wit:  First,  by  natural 
objects;  and  second,  from  a  known  agreed 
comer,  by  coarse  and  distance.  He  thinks, 
also,  that  there  is  sufficient  agreed  testimony 
on  ttie  one  hand  and  undisputed  testimony  on 
the  other  to  show  conclusively,  by  a  great 
preponderance  of  the  testimony,  that  the 
Blchard  Sims  league  was  located  upon  the 
face  of  the  earth  by  the  original  surveyor 
sul>8tantlally  as  the  surveyor  Priest  located 
it,  and,  such  being  true,  the  appellants  should 
have  recovered  in  this  case,  and  therefore 
it  is  his  further  opinion  that  the  judgment 
of  the  trial  court  should  be  reversed,  and 
judgment  should  have  been  rendered  in  this 
court  in  favor  of  the  appellants. 

On  Rehearing. 

GONUDT,  O.  J.  The  motion  for  rehearing 
in  this  canse  was  overruled  on  the  6th  day  of 
October,  1916.  Thereafter  the  appellants  filed 
a  motion  to  vacate  the  judgment  In  this 
canse,  and  to  certify  the  case  to  the  Supreme 
C!ourt,  and  the  court  then,  of  its  own  motion, 
and  that  It  might  have  opportunity  to  inves- 
tigate the  questions  presented  in  the  latter 
motion,  recalled  its  action  in  overruling  the 
motion  for  rehearing.  The  motion  to  vacate 
the  judgment  is  based  upon  the  proposition 
that  Special  Associate  Justice  Dufile  was  not 
legally  appointed,  and  for  that  reason  the 
judgment  of  affirmance  rendered  in  this  cause 
in  the  original  opinion  was  thereby  wholly 
void,  as  Justice  Brooke  was  disqualified,  and 
as  Justice  Mlddlebrook  dissented  from  the  af- 
firmance of  the  cause  by  Justice  Duffle  and 
Chief  Justice  Conley. 

[I]  When  this  cause  was  presented  to  the 
court  originally,  it  was  ascertained  that  Jus- 
tice Brooke  was  recused.  Associate  Justice 
Mlddlebrook  and  Chief  Justice  Conley  con- 
sidered fche  cause,  and  could  not  agree  as  to 
its  disposition.  Thereafter  a  certificate  to 
that  ^ect,  in  accordance  with  the  terms  of 
the  statute,  was  made  and  filed  with  the 
Governor,  who  thereupon  appointed  M.  S. 
Duffle  as  Special  Associate  Justice  to  sit  In 
said  cause,  and  he  thereupon  duly  qualified. 
The  court  being  thus  constituted.  It  again 
took  up  the  consideration  of  the  cause,  and 
Chief  Justice  Conley  agreed  with  Special  As- 
sociate Justice  Duffie  In  the  majority  opinion. 
Justice  Mlddlebrook  dissenting.  We  are  of 
the  opinion  that  there  is  no  merit  In  appel- 
lants' contention  that  the  court,  as  thus  con- 
stituted, was  an  illegal  entity.  The  Constitu- 
tion of  1876,  art  5,  {  11,  on  the  question  of 
the  disquaUflcatlon  of  appellate  judges,  pro- 
vided: 

"No  judge  shall  sit  In  any  case  wherein  he 
may  be  interested,  or  where  either  of  the  par- 
ties may  be  connected  with  him  by  affinity  or 
consaneuinity,  within  such  degree  as  may  be 
prescribed  by  law,  or  where  he  shall  have  been 
counsel  in  the  case.    When  tb«  Supreme  Court 


or  the  appellate  court,  or  any  two  of  the  mem- 
bers of  either,  shall  be  thus  disqualified  to  hear 
and  determine  any  case  or  cases  in  said  court, 
the  same  shall  be  certified  to  the  Governor  of 
the  state,  who  shall  immediatelT  commission  a 
requisite  number  of  persons  learned  in  the  law, 
for  the  trial  and  determination  of  said  canse 
or  causes." 

Following  tliis  constitutional  provision,  Re- 
vised Statutes  of  18T9,  art.  1040,  which  arti- 
cle was  originally  passed  May  12,  1846,  and 
readopted  In  1879,  provides  as  follows : 

"No  jndKe  of  the  Supreme  Court  or  Court  of 
Appeals  shall  sit  in  any  cause  wherein  he  may 
be  intereeted  in  the  question  to  be  determined, 
or  where  either  of  the  parties  may  be  connected 
with  him  by  affinity  or  consanguinity,  within  the 
third  degree,  or  where  he  shall  have  been  of 
counsel  m  the  cause;  and  when  either  court  or 
any  two  of  its  members,  shall  be  thus  disquali- 
fied to  hear  and  determine  any  cause  or  causes 
in  said  coart,  the  same  shall  be  certified  to  the 
Governor,  who  shall  immediately  commission 
the  requisite  number  of  personsj  learned  in  the 
law,  for  the  trial  and  determmation  of  said 
case  or  cases." 

Article  6,  {  11,  of  the  Constltotion  of  1876 
was  amended  on  September  22, 1891,  and  now 
reads  as  follows: 

"No  judge  shall  sit  in  any  case  wherein  he 
may  be  interested,  or  where  either  of  the  par- 
ties may  be  connected  with  Iiim,  either  by  af- 
finity or  consaneuinity,  within  such  a  decree  as 
may  be  prescribed  by  law,  or  when  he  shall 
have  been  counsel  in  the  case.  When  the  Su- 
preme Coort.  the  Court  of  Criminal  Appeals. 
the  Court  of  Civil  Appeals,  or  any  member  of 
either,  shall  be  thus  disqualified  to  hear  and 
determine  any  case  or  cases  in  said  court,  the 
same  shall  be  certified  to  the  Governor  of  this 
state,  who  shall  immediately  commisajon  the 
requisite  namber  of  persons  learned  in  the  law, 
for  the  trial  and  determination  of  snch  cause 
or  causes." 

Section  27  of  the  Acts  of  the  Special  Ses- 
sion of  the  Twenty-Second  Legislature,  in  the 
year  1892  (GammeU's  laws  of  Texas,  voL  10. 
p.  80),  providing  for  the  creation  of  Courts  of 
Civil  Appeals,  and  which  act  is  carried  Into 
the  present  Vernon's  Sayles'  Revised  Statutes 
as  article  No.  1584,  provides  as  follows : 

"No  judge  of  the  Court  of  Civil  Appeals  shall 
sit  in  any  cause  wherein  he  may  be  interested 
in  the  cause  to  be  determined,  or  where  either 
of  the  parties  may  be  connected  with  him  by 
aflSnity  or  consanguinity  within  the  tliird  de- 
gree, or  where  he '  shall  have  been  of  counsel 
in  the  cause;  and  when  the  court,  or  any  two 
of  its  members  shall  be  thos  disqualified  to 
hear  and  determine  any  cause  or  causes  in  said 
court,  that  fact  shall  be  certified  to.  the  Gover- 
nor, who  shall  immediately  commission  the  req- 
uisite number  of  persons,  learned  in  the  law 
for  the  trial  and  determination  of  said  cauGre  or 
causes."  , 

It  fs  to  t)e  seen  that  Inadvertently  this  act 
followed  the  language  of  the  OonstituHon 
of  1876,  and  the  statute  itassed  thereunder. 
Instead  of  harmonizing  with  the  provisions  of 
the  amendment  of  1891,  and  the  act  is,  to 
that  extent,  in  conflict  with  the  Oonstltatlon. 
The  Constitution  makes  it  the  duty  of  the 
Governor  to  appoint  a  Special  Associate  Jus- 
tice when  any  member  of  the  Coart  Of  Civil 
Appeals  is  disqualified,  while  the  statnte  says 
that  the  Governor  may  appoint  only  when 
the  court  or  two  meubers  thereof  are  dis- 
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quallfled.  O^ls  conflict,  of  coarse,  mast  be 
lesolred  In  favor  of  the  Constitution.  In  the 
case  of  City  of  Austin  v.  Nalle,  85  Tex.  589, 
22  S.  W.  668,  960,  the  court  had  occasion  to 
consider  a  qnestloD  with  reference  to  the 
power  of  the  Oorernor  to  make  appointments 
In  Courts  of  Ctvll  Appeals  in  case  of  disqual- 
ification of  a  Judge  or  jndges,  and  said : 

"Under  the  original  section  a  special  judge 
could  be  appointed  only  when  two  members  of 
a  court  were  disqualified;  and  hence  there 
was  no  proTision  to  meet  the  oaae  when  one 
was  disqualified  and  the  other  two  failed  to 
concur  as  to  the  decision  <^  the  case.  The 
amended  section  ohviates  this  difBculty  by  pro- 
viding for  an  appointment  when  only  one  is  dis- 
qualified." 

mis  seetien  of  tbe  Ootastltntlan  1b  sehC-ieKe- 
cotlng,  in  that  It  contains  within  itself  the 
means  by  which  the  right  given  may  be  em- 
joyed  and  lurotected,  and  the  duty  imposed 
enforced.  Cooley,  Const.  Lim.  (Bth  Ed.)  p.  99. 
Under  the  above  authorities,  there  can  he  no 
question  bat  wtiat  Special  Associate  Justice 
IKiffle  was  legally  appointed  by  the  Governor 
to  ait  In  tills  cause,  and  that  the  court,  as 
thus  composed,  was  a  duly  and  legally  caa- 
etltuted  court. 

[7]  There  is  also  no  merit  in  appellants' 
contention  to  the  effecti  that  it  is  incumbent 
«n  this  court,  because  of  the  dissent  of  Jus- 
tice Middlebrook,  to  certify  this  cause  to  the 
Supreme  Cooirt  The  orl^al  opiniAn  of  the 
court  shows  the  sole  question  for  determina- 
tloQ  involved  the  location  of  boundary  Ones 
between  lands  owned  by  appellants  and  other 
lands  owned  by  appellee.  Therefore  the  case 
is>  one  of  boundary  only,  and  one  of  whidb 
this  court  has  final  Jurisdiction  under  the 
law.  Article  1620,  Vernon's  Sayles'  Texas 
Civil  Statutes,  provides : 

"When  any  one  of  said  Courts  of  Civil  Ap- 
peals shall,  In  any  cause  or  proceeding,  render 
a  decision  m  which  any  one  of  the  Judges  there- 
in sitting  shall  dissent  as  to  any  conclusions 
of  law  material  to  the  decision  of  the  case, 
said  Judge  shall  enter  the  grounds  of  his  dis- 
sent of  record;  and  the  said  Court  of  Civil 
Appeals  shall,  upon  motion  of  the  part^  to  the 
cause,  or  on  Its  own  motion,  certify  the  point 
or  points  of  dissent  to  the  Supreme  Court" 

This  statute,  it  has  been  determined,  does 
not  apply  to  causes  of  which  the  Courts  of 
Civil  Appeals  have  final  Jurisdiction.  Kidd 
T.  Balney,  96  Tex.  556,  68  S.  W.  607 ;  Miller 
V.  Mosely.  91  S.  W.  661;  Bert  r.  James,  86 
Tex.  230,  24  S.  W.  396. 

[I]  Appellant  ahso  contends  that  it  waa  en- 
titled to  have  this  case  orally  reargued  after 
Justice  Dnfite  was  appointed.  We  do  not 
tltlnk  80.  The  case  was  regularly  set  on  the 
docket  for  submission,  and  was,  on  the  day 
of  its  submission,  orally  presented  to  the 
court.  The  presentation  of  any  further  oral 
argument  was  a  matter  of  grace  or  invitation 
from  the  coxirt,  and  the  coort  not  deeming  the 
issues  involved  in  the  case  of  sufficient  im- 
portance, or  of  >ncb  a  nature  as  to  require 
further  elncidatlon  than  was  obtained  from 


appellants'  arguments  In  tbe  briefs,  did  not 
extend  an  invitation  for  any  further  oral 
presentation,  and  did  not  think  any  neces- 
sary. 

Motion  for  rehearing,  and  also  motion  to 
vacate  and  certify  overruled. 

DWFUB,  J.,  conoors  herein. 


PALMER  et  aL  v.  LOGAN  et  aL    (No.  5648.)* 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Oct 

11,  1916.    Rehearing  Denied  Nov.  29,  1916.) 

1.  Wnxs  «s92es— AonoNB  To  Dkcbbmihk  Va- 
iinrrY — Finoings  as  to  Revocation. 

Where  the  Jury  has  found  that  a  will  pro- 
posed has  been  revoked,  until  that  finding  was 
set  aside,  it  wss  not  the  duty  of  the  court  to  ad- 
mit the  will  to  probate,  however  well  its  ezeca- 
tion  is  established. 

[Bd,  Mote.— IV>r  other  cases,  see  Wills,  Cent 
Dig:  U  618,  614;   Dec  Dig.  «=»a06.] 

2.  Wnxs  ^=9360— AoTioRs  to  Estabush  Va- 
lidity— ^KBVixw— Exceptions. 

Under  Rev.  St  1911,  art  2061,  as  amended 
by  Acts  33d  Lag.  c.  59,  providing  that  the  ruling 
of  the  court  on  instructions  shall  be  regarded 
as  approved  unless  excepted  to  as  provided,  etc., 
where  in  a  will  case  proponents  took  no  excep- 
tion to  a  charge  that  in  effect  told  the  jury  that 
the  execution  of  a  revoking  holographic  will 
could  be  proved  by  less  than  two  witnesses,  they 
are  estopped  from  making  the  contention  on  ap- 
peal that  the  execution  of  the  sobaeouent  holo- 
graphic will  containing  a  revoking'  clause  must 
be  proved  by  two  witnesses  and  established  as  a 
valid  win  under  the  statute. 

[Ed.  Note.— For  otAier  eases,  see  Wills,  Cent 
mg.  i  826;  Dec  Dig.  4b»300.] 

Appeal  from  District  Court,  WlUiamson 
CoOnty;  C.  A.  Wilcox,  Judge. 

Application  by  Mrs.  Georgia  B.  Palmer  and 
others  to  probate  the  wUl  of  G.  W.  Logan, 
deceased,  and  for  letters  of  administration 
with  will  annexed,  contested  by  Mollie  Logan 
and  others.  On  appeal  from  a  Judgment  of 
the  county  court  establishing  will,  admitting 
it  to  probate,  and  appointing  proponrait  ex- 
eaitor,  the  circuit  court  rendered  Judgment 
declaring  the  will  ofTered  by*  proponent  re- 
voked by  a  later  will,  and  overruled  motion 
for  new  trial,  and  proponents  appeal.  Af- 
firmed. 

Madtor  &  ^ilggs,  of  Taylor,  W.  M.  Alli- 
son, of  Georgetown,  and  Spivey,  Bartlett  ft 
Carter,  of  Marlin,  for  appellants.  Batts  ft 
Brooks,  of  Austin,  and  O.  H.  Roberts,  of 
Taylor,  for  appellees. 

KBT,  G.  J.  We  copy  from  ai^ellants'  brief 
tlte  following  statement  of  the  nature  and 
result  of  this  suit: 

"This  was  an  application  to  the  probate  court 
of  Williamson  county  by  Mrs.  Georgia  B.  Palm- 
er and  others,  to  probate  tie  last  will  of  G.  W. 
Logan,  and  for  letters  of  administration  with 
the  will  annexed.  Appellees  contested  said  ap- 
plication, denying  that  the  will  offered  by  propo- 
nent was  the  last  will  and  testament  of  defend- 
ant, and  alleging  that  he  revoked  such  will  by  a 
later  one  charged  to  be  In  the  possession  of  pro- 
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ponent,  or  to  lave  been  accreted,  suppresaed,  or 
destroyed  by  her.  Appellees  also  charged  con- 
spiracy on  the  part  of  proponent  and  others  to 
suppress  the  will  alleged  by  contestants  to  ex- 
ist, and  to  defraud  Mrs.  Mollie  Logan  of  her 
rights  under  said  last-named  will;  also  alleging 
that  the  will  offered  by  proponent  was  executed 
at  a  time  when  testator  was  laboring  under  a 
mental  delusion  rendering  him  incapable  of  mak- 
ing a  will  and  as  a  result  of  fraud  and  undae 
influence  upon  the  part  of  proponent. 

"Contestant,  Mrs.  Mollie  Logan,  also  asked 
that  in  case  the  will  offered  by  proponent  should 
be  admitted  to  probate,  that  said  contestant  be 
appointed  administratrix  with  said  will  annexed. 
The  judgment  of  the  county  court  established  the 
will  offered  by  proponent  as  the  last  will  of  tes- 
tator, and  admitted  it  to  probate,  and  appointed 
proponent  as  executrix. 

"On  appeal  by  contestants  to  the  district  court, 
judgment  was  rendered  declaring  that  the  will 
offered  by  proponent  had  been  revoked  by  a  lat- 
er will,  tipon  this  judgment  proponent  duly 
filed  motion  for  new  trial,  which  was  OTerruled, 
and  she  excepted  and  gave  notice  of  appeal  to 
this  court,  and  thereafter  duly  perfected  same 
by  giving  the  requisite  bond. 

"Both  the  will  offered  by  proponent  and  the 
one  alleged  to  have  been  made  revoking  it,  were 
holographic  wills.  The  district  court  submitted 
but  one  issue  to  the  jury,  and  the  judgment  was 
rested  on  it,  to  wit:  'Has  the  said  will  of  O.  W. 
Logan  dated  July  18,  1910,  and  herein  sought  to 
be  probated,  been  revoked  by  the  said  O.  W. 
Logan  in  the  manner  required  by  law  as  herein- 
after charged?*  To  which  the  jury  answered 
that  it  had." 

We  make  tills  additional  statement:  Ap- 
pellants asked  no  special  charges,  and  made 
no  objection,  and  reserved  no  ezceptlons  to 
the  charge  of  the  court  nntll  they  filed  their 
motion  for  a  new  trial.  The  charge  of  the 
court  reads  as  follows: 

"Gentlemen  of  the  jury:  In  this  case  the  peti- 
tioner, Mrs.  Georgia  Palmer,  is  seeking  to  pro- 
bate au  instrument  dated  July  18,  1910,  and  ex- 
ecuted by  George  W.  Logan,  petitioner  alleging 
that  said  instrument  is  the  last  will  and  testa- 
ment of  the  said  George  W.  Logan,  deceased. 
Mrs.  Mollie  "Logan  and  the  other  contestants  of 
said  will  have  filed  contest  wherein  they  allege 
that  the  writing  offered  for  probate  by  the  said 
Mrs.  Georgia  Palmer  is  not  in  fact  the  ittst  will 
and  testament  of  the  said  G.  W.  Logan,  deceas- 
ed, but  contestants  allege  that  said  instrument 
offered  for  probate  by  Mrs.  Georgia  Palmer 
has  been  revoked. 

"This  case  is  submitted  to  you  upon  special  la- 
sues;  that  is,  certain  questions  are  asked  you, 
each  of  which  you  will  answer  'Yes'  or  'No' 
where  such  questions  are  susceptible  of  being 
so  answered,  placing  your  ansvfers  on  the  sheet 
handed  you,  beaded:  'Verdict  of  the  jury'  oppo- 
site to  the  number  upon  said  sheet  which  corre- 
sponds with  the  number  of  the  question  asked 
in  the  charge. 

"Upon  the  law  of  the  case  you  are  instructed 
that  you  are  the  exclusive  judges  of  the  facts 
proved  and  the  credibility  of  the  witnesses  and 
of  the  weight  to  be  given  to  their  testimony, 
but  you  are  bound  to  receive  the  law  from  the 
court  as  herein  given  yoa  and  be  governed 
thereby. 

"You  are  further  instructed  that  the  burden  is 
upon  the  petitioner  to  prove  by  a  preponderance 
of  the  evidence  that  the  will  offered  for  probate 
by  Mrs.  Georgia  Palmer  has  not  been  revoked. 

"You  are  further  instructed  that  a  written  will 
can  be  revoked  by  the  testator  only  by  a  subse- 
quent will  or  declaration  in  writing,  signed  by 
the  testator;  and  you  are  further  instructed 
that,  in  order  for  such  revocation  to  be  effected, 


same  mnst  have  been  Wholly  written  and  signed 
by  the  testator  or  mnst  have  been  attested  by 
two  or  more  credible  witnesses  above  the  age  of 
fourteen  years,  subscribing  their  names  thereto 
in  the  presence  of  the  testator. 

"Now,  bearing  in  mind  the  foregoing  instmo- 
tions,  the  following  question  is  submitted  to  yon: 

"Question  No.  1 :  Has  the  will  of  the  said  G. 
W.  Logan,  dated  July  IS,  1910,  and  herein 
sought  to  be  probated,  been  revoked  by  the  said 
G.  W.  Logan  in  the  manner  required  by  law  as 
hereinbefore  explained?" 

There  was  no  general  Terdict,  and  the  Jury 
answered  in  the  affirmative  the  only  special 
issue  that  was  submitted  to  tbem. 

Opinion. 

The  caae  is  submitted  In  this  ooort  upon 
only  two  assignments  of  error,  whldi  read 
as  follows: 

"Mrst  assignment  of  error:  The  evidence  on 
the  trial  in  the  district  court  was  wholly  insuffi- 
cient to  support  the  verdict  rendered  by  the  juty 
in  this:  (a)  The  undisputed  evidence  herein 
shows  that  the  instrument  offered  for  probate 
herein  by  proponents,  of  date  JulylS,  1910,  as 
the  last  will  and  testament  of  G.  W.  Logan,  de- 
ceased, was  wholly  written  and  siinied  by  G. 
W.  Iy>gan,  deceased ;  that  said  G.  W.  Logan  at 
the  time  of  executing  said  will  was  more  than  21 
years  of  age;  that  he  was  of  sound  mind;  and 
that  said  6.  W.  Logan  died  in  Taylor,  Texas,  on 
day  of  August,  1914;   that  said  will  was. 


after  the  execution  of  same,  kept  by  the  said  G. 
W.  Logan  with  his  private  papers  at  his  home  hi 
Taylor,  Williamson  county,  T«xas;  that  same 
was  found  among  his  private  papers  at  his  home 
after  his  death,  by  his  wife  and  children ;  and 
that  said  will  was  dated  July  18,  1910.  is  in 
truth  and  in  fact  the  last  will  of  said  G.  W.  Lo- 
gan ;  and  that  same  has  not  been  revoked  nor 
annulled  by  the  said  G.  W.  Logon,  deceased. 

"Second  assignment  of  error,  "rhe  court  erred 
in  refusing  to  admit  to  probate  the  will  offered 
by  proponent,  because  said  will  is  a  valid  wiil, 
as  shown  above,  and  because  said  will  had  not 
been  revoked,  to  wit:  (b)  The  only  evidence  pro- 
duced upon  the  trial  hereof  showing  or  tending 
to  show  any  revocation  whatever  of  said  will 
dated  July  18,  1910,  is  that  one  of  the  contest- 
ants, Mrs.  Mollie  Logan,  who  testified  to  seeing 
a  subsequent  holographic  will  of  said  G.  W.  Lo- 
gan, bearing  date  during  the  year  1912;  but 
there  is  no  evidence  that  said  alleged  subsequent 
holographic  will  was  ever  seen  by  any  person 
other  than  the  said  Mollie  Logan,  and  therefore 
the  evidence  adduced  in  this  case  is  wholly  in- 
sufficient to  establish  the  execution  by  said  G. 
W.  Logan  of  said  alleged  subseqnent  holograph- 
ic wUl  of  date  during  the  year  1912,  or  of  any 
will  or  instrument  executed  by  said  G.  W.  Logan 
subsequent  to  said  will  of  July  18,  1010,  revok- 
ing said  last-named  will." 

Under  the  first  assignment  of  error,  ap- 
pellants submit  but  one  propositioD,  wbldt 
reads  as  follows: 

"The  will  offered  by  proponent  was  wholly 
written  and  subscribed  by  the  testator,  who  was 
of  sound  mind  at  the  time,  and  without  undue 
influence  or  fraud  from  any  one;  be  was  a  mar- 
ried man,  over  the  age  of  21  years;  the  same 
was  fonnd  among  his  papers  at  his  home  after 
his  death,  and  was  prodnoed  in  court  It  was 
therefore  a  valid  will  in  all  respects,  and,  under 
the  evidence,  should  have  been  admitted  to  pro- 
bate." 

[1]  A  sufficient  answer  to  that  proposition 
1b  that  It  Ignores  the  other  Issue  in  the  case 
and  upon  which  the  Jui;  found  that  the  win 
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referred  to  therein  bad  been  revoked,  and, 
until  that  finding  was  set  aside,  it  was  not 
the  dnt?  of  the  conrt  to  admit  the  will  to  pro- 
bate, no  matter  how  well  Ita  ezecotion  may 
have  been  established. 

[2]  Under  the  second  assignment  of  error, 
appellants  submit  the  following  proposition: 

"In  order  for  one  allefed  will  to  revoke. anoth- 
er, suc^  revokijig  will  must  be  established  as  a 
valid  will  to  tbe  saine  extent  and  by  the  same 
qnantnm  of  evidence  as  is  required  for  anj  other 
will.  And  where  only  one  witness  testified  as 
to  the  handwriting  and  signature  of  a  eut>^ 
quent  holographic  will,  with  practically  no  cir- 
cumstances or  other  testimony  corroborating  her, 
auch  subsequent  instrument  shoold  not  be  deem- 
ed a  will  or  an  insdrument  sufficiently  proven  up 
as  to  defeat  the  previous  will." 

That  assignment  and  the  proposition  sub- 
mitted thereunder  are  sufficient  to  raise  the 
main  question  dealt  with  by  the  briefs  of  the 
respective  parties.  That  question  may  be 
stated  thus:  Inasmuch  as  we  have  a  statute 
r'eauiring  parties  who  seek  to  probate  a  holo- 
graphic will  to  prove  its  execution  by  two 
wltaesses,  therefore,  when  it  la  sought  to 
prove  the  revocation  of  a  holographic  will 
by  written  declaration  contained  in  a  subse- 
quent holographic  will,  it  la  also  necessary 
to  prove  the  execution  of  sucb  snbseqjaent 
will  by  two  witnesses.  That  particular  ques- 
tion seems  never  to  have  been  authoritatively 
decided  In  this  state,  and  we  have  been  re- 
ferred to  no  case  In  other  Jurisdictions  In 
which  it  has  been  so  decided.  However,  in 
tills  case  that  question  is  academic,  and  need 
not  be  decided;  and  therefore,  and  for  the 
further  reason  that  one  member  of  this  court 
has  recused  himself,  and  the  other  two  have 
not  reached  an  agreement  in  regard  to  It,  it 
will  not  be  discussed  in  this  opinion.  Our 
reason  for  holding  that  the  question  referred 
to  is  abstract  and  immaterial,  as  applied  to 
this  case,  results  from  the  taet  that  upon  the 
trial  In  the  court  below,  by  their  failure  to 
except  to  the  charge  of  the  conrt,  appellants 
have  estopped  themselves  from  making  the 
contention  in  this  conrt  that  the  execution 
of  the  subsequent  wUl  containing  the  clause 
which  revoked  the  former  will  must  be  prov- 
ed by  two  witnesses.  The  trial  court  seems 
to  have  overruled  that  contention,  and  the 
charge  which  was  given  to  the  Jury  in  effect 
stated  that  the  Issue  submitted,  to  them  was 
to  be  decided  like  issues  of  fact  are  usually 
decided  in  dvil  cases,  in  accordance  with  the 
preponderance  of  the  testimony.  Further- 
more, the  charge  specially  Instructed  the  Jury 
that  the  burden  of  proof  was  upon  appellants 
to  show  that  the  will  they  sought  to  have 
probated  had  not  been  revoked,  and  that  the 
jury  were  the  exclusive  Judges  of  the  facts 
proved,  the  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  their  testimony. 
The  Jury  were  not  Instructed  that  two  wit-' 
nesses  were  required  to  prove  the  execution 
of  either  will,  and  although  the  execution  of 
the  one  containing  the  revoking  clause  was 
proved .  by  hut  one  witness,  the  Jury  must 


have  understood  tbat  the  charge  authorized 
them  to  find  that  the  former  will  had  been  re- 
voked, if  they  believed  that  Mrs.  Logan,  the 
witness  referred  to,  told  the  truth  concern- 
ing the  exeeutioa  by  her  husband  of  a  second 
holographic  will,  and  its  existence  after  the 
death  of  the  testator.  So  appellants  have  no 
right  to  have  this  case  reversed  upon  the 
contention  that  the  verdict  of  the  Jury  is 
contrary  to  the  law  and  the  testimony,  if  as 
to  the  law  of  the  case  they  are  compelled  to 
accept  as  correct  tbe  charge  of  the  court. 
Prior  to  1913,  article  2061  of  the  Revised 
Statutes  declared: 

"The  ruling  of  the  court  in  tbe  giving,  refus- 
ing, or  qualifying  of  instructions  to  the  jury 
shall  be  regarded  as  excepted  to  in  all  cases." 

Ea  1913  the  Legislatore  amended  that  ar- 
ticle so  as  to  make  it  read  thus: 

"The  mling  of  the  court  in  the  giving,  refusing, 
or  qualifying  of  instructions  to  the  jury  shall 
be  regarded  as  approved  unless  excepted  to  as 
provided  [for]  in  the  foregoing  articles." 

That  stotuto  has  been  frequently  con- 
strued' by  this  and  other  courts,  and  It  has 
been  uniformly  held  that  unless  it  is  made 
to  appear  on  appeal  that  the  complaining 
litigant  excepted  to  a  charge  given  by  the 
court,  or  to  the  refusal  to  give  a  requested 
charge,  such  complaining  litigant  must  be  held 
to  have  approved  such  action  of  the  trial 
court,  and  to  be  estopped  from  asserting 
the  law  to  be  otherwise  than  as  contained  in 
the  charge  to  the  Jury.  See  Acts  1913,  p.  113 ; 
article  2061,  voL  2,  Vernon's  Sayles'  Civ. 
Stats.;  Floegge  v.  Meyer,  172  S.  W.  194; 
Railway  Ck).  v.  Bartek,  177  S.  W.  139;  RaU- 
way  Co.  V.  AUcorn,  178  S.  W.  833 ;  Steele  v. 
Dover,  170  S.  W.  813;  Railway  Co.  v. 
Barnes,  168  S.  W.  991 ;  Eiser  v.  Putnam,  171 
S.  W.  1052 ;  Railway  Co,  v.  Wadsack,  166  S. 
W.  45;  I.  &  G.  N.  Ry.  Co,  v.  Bland,  181  8.  W. 
504.  See,  also,  Hume  v.  Carpenter,  188  S.  W. 
707,  ana  Western  Union  Telegraph  Oa  v. 
Huffstutier,  188  S.  W.  455,  recenUy  decided 
by  this  court  and  not  yet  officially  published. 
Upon  that  subject  the  case  of  Railway  Co.  v. 
Bland,  supra,  is  a  leading  case  by  this  court, 
and  we  have  no  desire  to  modify  the  views 
therein  expressed.  True  it  is,  the  charge 
given  in  this  case  did  not,  In  express  terms, 
tell  the  Jury  that  the  execution  of  the  revok- 
ing will  could  t>c  proved  by  less  than  two 
witnesses;  but  It  contained  language  which 
necessarily  signified  as  much.  It  stated.  In 
effect,  that  the  Jury  should  decide  the  issue 
in  accordance  with  the  preponderance  of  the 
evidence ;  and  it  told  them,  in  express  terms, 
that  they  were  the  exclusive  Judges  of  the 
credibility  of  the  witnesses  and  of  the  weight 
to  be  given  to  their  testimony. 

Now,  If  the  Jury  believed  that  Mrs,  Logan 
told  the  truth  as  a  witness,  then,  under  the 
charge  of  the  court,  they  could  give  to  her 
testimcmy  such  weight  as  they  deemed  prop- 
er and  could  find  that  it  proved  the  execution 
of  the, subsequent  wUL    Such  was  the^ pur- 
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port  and  effect  of  the  charge  of  the  conrt; 
and,  In  as  nincb  as  appellants  did  not  except 
to  It,  tbey  are,  by  force  of  statutory  law.  coou- 
pelled  to  accept  it  on  appeal  as  the  law  of  this 
case,  however  erroneous  such  charge  may  In 
fact  have  been.  Thl«  is  the  plain  meaning  of 
article  2061  aa  amended  In  1913 ;  and,  as  said 
by  this  court  In  the  Bland  Case,  the  Leglsla- 
ture  had  the  power  to  make  the  law,  and, 
having  done  so,  It  is  the  duty  of  the  courts 
to  enforce  It,  regardless  of  the  views  ot  any 
one  as  to  Its  wisdom. 

So  it  ai4>ears  In  this  case  that,  by  reason 
of  appellants'  failure  to  except  to  the  charge 
of  the  court  before  it  was  read  to  the  Jury 
(which,  in  efTect,  charged  the  law  otherwise), 
it  must  be  held  that  they  are  now  precluded 
from  urging  the  contention  that,  in  order  to 
show  a  revocation  of  the  will  sought  to  be 
probated,  by  the  execution  of  a  subsequent 
holographic  will  containing  a  revoking  clause, 
it  was  necessary  for  api>ell^s  to  prove  the 
execution  of  such  subsequent  will  by  the 
testimony  of  two  witnesses. 

No  reversible  error  has  becat  sbowui  and 
the  judgment  is  affirmed. 

Affirmed. 

BIGBk  J-»  did  not  ait  In  this  caaei 


GRAND  LODGE  COLORED  K.  P.  OF  TEX- 
AS V.  GLEO  LODGE,  NO.  222,  COLORED 
K.  P.  (No.  6709.) 

(C!oart  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  8,  1»16.    ReheariDg  Denied 
Dec.  6,  1916.) 

1.  Intebfleadek  «=>23— GBotriTDs  or  BSLisr 
— CoNFLicnwo  Claims  to  Fund. 

In  an  action  on  a  policy  of  inanrance^  an 
answer,  admitting  liability  and  atatiug  that  de- 
fendant bad  no  personal  interest  in  the  fund, 
but  that  another  party  claimed  aa  interest  an- 
tagonistic to  plaintiff,  stating  details  of  adverse 
claim,  and  showing  the  real  question  to  be  tried 
between  the  claimants,  set  up  a  sufficient  bill  of 
interpleader,  recognized  as  proper  pleading  in 
Texas,  making  it  the  duty  of  the  trial  court  to 
enter  an  order  requiring  the  other  claimant  to 
answer. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  H  47,  61;   Dec.  Dig.  <8=323.I 

2.  INTEBPLBADXB    ®=328    —    PbOCEEDIRQS    — 

Issues— StTBSTiTUTiON  of  Claimant. 
In  an  insurance  case  upon  the  filing  of  a  bUI 
of  interpleader  by  defendant,  the  only  issue 
raised  was  whether  the  alleged  claimant  would 
be  required  to  interplead  with  plaintiS  for  the 
fund. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  |  66;   Dea  Dig.  <8=928.] 

3.  APPKai.  AHO  Bbbob  «s9949— Rcvisw— ms- 

CBEIION  OF  COUBT. 

Although  Rev.  St  art  1848,  provides  that 
proper  or  necessary  parties  to  a  suit  may  be 
l>rought  in,  but  not  in  a  manner  as  unreasonably 
to  delay  the  trial  of  the  case,  the  discretion  of 
the  trial  court  in  determining  whether  the  de- 
lay is  unreasonable,  will  be  reviewed,  where 
abuse  of  discretion  appears. 

[Ed.  Note.— For  other  cases,  see  Apj>eal  and 
Error,  Cent  Dig.  |  3836;   Dec  Dig.  <»s)949.] 


Brror  from  Anuiau  County  Oooit;  Boy 
Jackson,  Judge. 

Suit  by  Cleo  Lodfs,  Na  222,  Ciolored 
Knights  of  Pythias,  against  Grand  Lodge 
Colored  Knights  of  Pythias  of  Texas.  Judg- 
ment for  plaintUI,  and  defendant  brings 
error.    Beversed  and  remanded. 

S.  J.  Williamson,  of  Palestine,  and  Kleberg; 
Stayton  &  Picton,  of  CJorpus  Christi,  for 
plaintur  in  error.  W.  H.  Baldwin  and  Si. 
A.  stevois,  both  of  Bockport,  for  defendant 
in  error.  - 

SWEARINOEN,  J.  Def«idant  to  error 
filed  snit  on  Angiist  26,  1916,  against  plain- 
tiff in  error,  upon  a  death  certificate  Issued 
by  plaintiff  In  error  to  Isaac  Martin,  deceas- 
ed, who  was  a  member  of  defendant  In  er> 
ror,  which  was  a  local  lodge  of  plalntUf  to 
error. 

[1]  PUdntUr  to  enor  answered  October  4, 
1916,  the  day  before  appearance  day,  that  it 
was  liable  for  the  9600  certificate  sued  npon, 
and  paid  the  $6(X>  toto  court;  stated  why 
It  owed  the  money ;  that  It  bad  no  personal 
toterest  to  the  fund,  but  another  party  did 
dalm  an  toterest  in  the  fund  antagonistic  to 
the  claim  of  defendant  to  error;  stated  the 
name  of  the  party  claiming  the  antagonistic 
toterest;  and  stated  the  nature  of  the  ad- 
verse claim  and  the  facts  npon  which  the  ad- 
verse claim  was  based,  and  showed  the  real 
question  to  be  tried  between  the  claimanta 

On  the  6th  day  of  October  1915,  whldi 
was  the  appearance  day  on  which  ptolntiff 
to  error  had  been  dted  to  aiqpear  and  answer, 
the  court  Ignored  the  motion  of  platotUF  to 
error  oontatoed  to  platotlff  to  error's  bill  of 
Interpleader,  that  Ida  Oavenno  be  required 
to  Interplead  with  defendant  to  error  for  the 
fund,  and  rendered  Judgment  against  plato- 
tlff to  error  tor  the  fond,  less  an  attorney's 
fee  allowed  out  of  the  fund  to  platotUE  to 
error. 

Platotlff  to  error,  by  the  first  assignment  of 
error,  complains  that  the  court  erred  In  not 
maktog  Ida  Cavenno  a  party  to  the  suit  and 
to  not  having  her  dted  to  appear  and  an- 


The  answer  of  platotlff  to  error  set  up  a 
good  and  sufficient  bill  of  toterpleader. 
Story,  Eq.  PL  (10th  Ed.)  {  291  et  aeq.  and 
notes. 

A  bill  ot  toterpleader  la  recognlaed  as 
proper  pleading  to  Texas.  Nixon  v.  N.  X. 
Life  Ins.  Oo.,  100  Tex.  260,  98  S.  W.  380. 
90  S.  W.  403;  Roehelle  v.  Pacific  Express 
Co„  66  TW.  Civ.  App.  142,  120  S.   W.  M3. 

Upon  the  facts  averred  to  platotlff  to  er- 
ror's answer,  it  was  the  duty  of  the  trial 
court  to  determtoe  that  Ida  Cavenno  should 
interplead  and  enter  an  order  requiring  her 
to  answer.  Then,  after  she  had  been  brought 
toto  court  by  proper  process,  the  Issue  of 
dalm  to  the  fund  should  have  been  determin- 
ed between  Ida  Cavenno  and  defendant  to  er- 
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ror,  after  vriildi  flnal  Jodgnent  should  buve  \ 
been  oendered  for  oaa  or  the  othei,  and  Jndc- 
ment  shoTUd  have  been  renterod,  diamlaalng 
plalntlfl  In  error  with  reasonable  attorney's 
tees  and  ca«ta  to  be  deducted  from  the  fond 
paid  In. 

[t]  As  qnoted  In  Roselle  t.  Farmeraf  Bank, 
U9  Mo.  84,  24  8.  W.  744 : 

"An  interpleadintr  salt  involves  two  snocea- 
sive  htigationfl;  one  between  the  plain  tiff  (in 
the  Mil)  and  the  defendants  upon  the  question 
whether  the  defendants  shall  interplead;  the 
other  between  the  different  defendants,  i.  e., 
the  interpleading  Itself.  The  subjects  of  these 
two  litisations  are  whoU/  separate  and  distinct, 
and  therefore  they  reqmre  separate  allegations 
and  separate  proofs,  tisngd.  Eo.  PL  (2d  Ed.) 
i  162;   Story,  Eq.  PL  note  'a,'  {  291." 

The  only  Issue  for  the  court  raised  by  the 
answer  of  plaintiff  In  error  was  whether 
Ida  Cavenno  should  be  required  to  interplead 
with  defendant  In  error  for  the  fund.  The 
only  proper  thing  for  the  court  to  have  done 
on  appearance  day  would  have  been  to  have 
granted  the  prayer  la  the  answer  of  plaintiff 
In  error,  entered  an  order  requiring  Ida 
Cavenno  to  interplead  and  to  have  continued 
the  trial  of  the  caae  until  the  court  obtained 
Jurisdiction  over  her,  if  this  could  be  ob- 
tained and  obtained  within  a  reasonable 
time;  Roselle  v.  Bank.  119  Mo.  84,  24  S.  W. 
744;  Becbtel  v.  Sheafer.  U7  Pa.  S64,  11  AtL 
889 ;  Spring  v.  Insurance  Co.,  8  Wheat  268, 
6  L.  Ed.  614. 

[3]  Article  1848  of  the  Texas  Revised  Civil 
Statutes  provides  that  proi>er  or  necessary 
parties  to  a  suit  may  be  brought  in,  but  not 
in  the  manner  as  imreaaonably  to  delay  the 
trial  of  the  case.  While  It  is  true,  generally, 
that  the  question  of  whether  the  delay  is  rea- 
sonable or  unreasonable  is  within  the  dis- 
cretion of  the  trial  court,  yet  when  It  appears 
to  the  appellate  court,  as  in  this  case,  that 
the  trial  court  abused  that  discretion,  this 
court  can  and  will  Interfere.  Pacific  Ex- 
press Ca  V.  Willlama,  2  Willson  Civ.  Caa.  Ct 
App.  I  810. 

The  plaintiff  In  error  could  not  require 
Ida  Cavenno  to  Interplead  with  defendant  in 
error.  It  could  only  invoke  the  order  of  the 
trial  court  to  that  end.  The  trial  court  could 
grant  the  order  and  thereafter,  if  it  acquired 
Jurisdiction  over  the  person  of  Ida  Cavenno, 
could  require  her  to  interplead,  and  thus  be 
enabled  to  render  a  final  Judgment  that 
would  protect  plaintiff  in  error,  not  only 
frran  double  liability,  but  firom  the  worry 
and  expense  of  a  second  suit. 

For  the  reasons  apparent  from  the  tbre- 
going  discussion,  the  first  assignment  of 
plaintiff  In  error  must  be  sustained,  and  the 
Judgment  of  the  trial  court  reversed,  and 
the  cause  remanded. 

In  view  of  our  ruling  on  the  first  asaign- 
ment.  It  will  not  be  necessary  to  pass  upon 
the  other  assignments  presented  by  plaintiff 
In  error,  as  they  relate  to  matters  that  will 
be  remedied  before  another  trial,  and  they, 


perhaiw,  are  not  i»oper  far  •  disinterested 
stakeholder  to  urge. 

The  Judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded. 


FT.  WOBTH  ft  D.  C.  BT.  CO.  v.  ALLEN 
et  bL    (No.  1063.) 

(Conrt  of  Civil  Appeals  of  Texas.     Amarillo. 

Oct.  26,   1916.     On  Motion  for 

Rehearing,  Nov.  29,  1916.) 

1.  CooKTS  «s»ie9(4)— JxmiBDiGTioif— AxotniT 
— InnsBsr. 

A  oanse  of  action  does  not  exceed  the  Juris- 
diction of  the  court  by  the  addition  of  inter- 
est as  damages  \/t  at  the  time  the  suit  is  filed 
the  amoont  in  controversy  falls  within  the 
ooort's  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
IMe.    H   419,    420,    429-43S;     Dee.    Dig.   «s> 

2.  Intxbest   «=306  —  Rboovxbt  —  Deuaho — 

PUAOINO. 

In  an  action  for  damages  to  a  ahipfflent  of 
live  stock  in  the  sum  of  9974,  with  a  prayer  for 
general  relief,  bat  witliout  any  special  demand 
for  interest  as  a  part  of  the  damages,  interest, 
might  be  allowed  as  a  part  of  the  damages,  hut 
to  recover  such  interest  the  damages  dauned  in 
the  pleadings  most  be  laid  in  a  sum  sufficient 
to  cover  the  loss  at  the  time  of  the  accrual  of 
the  cause  of  action,  with  interest  thereon,  from 
that  date  to  the  trial,  and,  where  damages  are 
not  laid  to  snch  amount,  the  recovery  is  limited 
to  the  amount  claimed. 

[Ed.    Note.— For    other    cases,    see    Interest, 
Cent  Dig.  {  147;    Dec.  Dig.  «S366.] 

8.  CouBTS   9s3l69(4)— JuBiSDicrriON— Dahaq- 

XB— Intebbbi. 
Where  damages  sre  laid  at  a  certain  sum, 
with  interest  thereon  at  6  per  cent,  the  interest 
is  then  accumulated  as  a  part  of  the  damages, 
and  is  to  be  included  in  the  amount  of  recovery 
as  affecting  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
I^.   Ji   419,    420,   429-436;     Dec.   Dig.    <^s> 

4.  Oabubbb  ^»219(6)  —  Litb   Stock  — Con- 
tbaov— liabiutt--gonrbctino     cabbtbas. 

Under  separate  contracts  for  the  shipment 
of  live  stook,  limiting  the  oarrieis'  Uabihty  to 
injury  to  the  cattle  on  their  respective  bnes, 
the  terminal  carrier  cottld  not  -be  charged  with 
the  negUgence  of  a  couneeting  carrier. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  {  960;    Dec.  Dig.  «»219(5).] 

5.  Caeriebs   4=3228(1)- liiVB   Stock— Nxau- 

QXNCB— BOBDEN  of  PBOOI*. 

On  a  shipment  of  cattle,  where  the  shipper 
accompanies  them,  and,  under  a  special  con- 
tract assumes  the  specific  duty  to  care  for  them, 
and  the  cattle  are  injured  by  lack  of  feed  and 
water,  the  burden  Ui  upon  the  shipper  to  show 
negligence. 

[Ed.    Note. — For    other   cases,    see   Carriers, 
Cent  Dig.  Si  967,  968;    Dec.  Dig.  <8=»228(1).] 

6.  Damaoh   «a62(3)— NaauaaNOfr-MmeA- 

TION. 
Where  a  shipment  of  live  stock  is  injured 
by  the  carrier's  negligence,  the  shipper  must 
use  all  reasonable  means  at  his  command  to  les- 
s^  the  damages  which  would  otherwise  result 
from  such  negligence,  and  his  failure  to  do  so 
will  limit  his  recovery  to  such  damages  as 
would  have  resnlted  from  soeh  negligence,  had 
such  means  been  used. 

[Ed.  Note. — For  other  cases,  see   Damages, 
Cent  Dig.  H  124-127;  Dec.  Dig.  «=»e2(3)J 
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7.  Gabbikbs  «±>211— Livb  Stock— FAOnxciBd 
FOB  Feeding  and  Watebinq. 

A  'carrier  is  required  to  furnish  reasonable 
facilities  and  ojjiportunities  for  feeding  and  wa- 
terine  stock  shipped  under  a  contract,  requir- 
ing the  shipper  to  care  for  them. 

[Ed.  Note.- — ^For  other  cases,  see  Carriers, 
Cent  Dig.  §§  926-928;    Dec.  Dig.  <8=»211.] 

8.  Cabkibbs  i©=s217(l)^Lrra   Stock— Nbqu- 

GENCE— CONTBIBUTOBY  NEOLIOENCX. 

Under  separate  contracts  for  the  shipment 
of  live  stock  requiring  the  shipper  to  care  for, 
feed,  and  water  the  stock  in  the  yards,  and  to 
unload  and  reload  for  any  purpose  at  nis  own 
expense,  and  to  hold  the  earner  harmless  on 
account  of  damages  to  the  stock  while,  in  charge 
of  the  shipper,  based  upon  the  shipper's  free 
transportation,  the  duty  devolved  upon  the  ship- 
per as  an  ordinarily  prudent  person  to  feed  and 
water  the  stock,  and  if  that  was  not  done  under 
the  necessities  of  the  trip,  considering  the 
length  of  time  in  transportation  and  the  con- 
dition of  the  stock,  the  carrier  was  not  liable 
for  the  resulting  damages  from  shrinkage. 

[E}d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S  931;    Dec.  Dig.  <S=>217(1).] 

9.  Cabkixbs  <S=>229(2)— Injubt  to  Live  Stock 
— Dailaoks— Double  Damages. 

In  an  action  for  damages  to  a  shipment  of 
live  stock,  tlie  increased  expense  in  caring  for 
the  stock  for  the  purpose  ot  recuperation  could 
not  be  recovered  in  addition  to  loss  from  shrink- 
age, as  it  would  be  double  damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §  964;    Dec.  Dig.  «8=»229(2).] 

10.  Costs  <S=»48— Losing  Pabtt— OoDEiiewD- 
ANTs— Dismissal  as  to  Pabi. 

In  an  action  against  several  carriers  under 
separate  contracts  for  damages  to  a  shipment 
of  live  stock,  all  the  costs  of  the  trial  could 
not  be  charged  against  the  defendant  against 
whom  judgment  was  had,  in  the  event  that  other 
defendants  were  dismissed  from  the  cause. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent. 
Dig.  fS  129,  192-210;    Dec.  Dig.  <Ss>4&] 

On  Motion  for  Rehearing. 

11.  Cabmebs  «=227(2)— Live  Stock— Action 
fob  Damages  —  Pleading  —  ContbibutoBt 
Negligenck. 

In  an  action  for  damages  to  a  shipment  of 
live  stock  under  a  contract  whereby  the  shipper 
was  to  care  for,  feed,  and  water  the  stock  in  the 
yards  or  pens,  and  to  unload  and  rdoad  them 
for  any  purpose  at  his  expense,  and  to  hold  the 
carrier  harmless  against  damage  while  in  bia 
charge,  except  that  resulting  from  the  carrier's 
negligence,  where  the  shipper  alleged  that  the 
cattle  were  confined  in  the  cars  and  pens  for 
mure  than  49  hours  without  food,  water,  or  rest 
and  the  carrier'a  failure  in  its  duty,  and  where 
the  answers  spedfically  pleaded  the  contract 
that  the  shipper  accompanied  the  shipment,  but 
did  not  expressly  aver  that  he  failed  in  his  du- 
ty or  that  the  damages  resulted  from  his  negli- 
gence, though  a'6serting,  "that  plaintiff  should 
be  held  estopped  from  setting  up  and  recover- 
ing herein  on  his  alleged  cause  of  action,"  there 
was  a  sufficient  allegation  of  contributory  negli- 
gence to  enable  the  diipper  to  meet  it 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  g  954 ;    Dec.  Dig.  «=»227(2).l 

Appeal  from  Dallam  County  Court;  T.  S. 
Mills,  Judge. 

Action  by  R.  L.  Allen  against  tbe  Ft. 
Worth  &  Denver  City  Railway  Company 
and  others.  Judgment  for  plaintiff  against 
tbe  Ft.  Worth  &  Denver  City  Railway  Com- 
pany, and  it  appeals.  Reversed  and  re- 
manded. 


J.  T.  Powell,  of  DalhaFt,  and  l%oiDp8on  A 
Barwlae,  of  Ft  Worth,  for  appellant.  Xatnm 
&  Tatam,  of  Dalhait,  for  appellees. 

HENDRICKS,  J.  Tbe  appeUee  Allen  sned 
the  Wichita  Valley  Railway  Company,  tbe 
Kansas  City,  Mexico  &  Orient  Railway  Com- 
pany of  Texas,  and  the  Ft  Worth  &  Denver 
City  Railway  Company  for  alleged  damages 
to  a  shipment  of  838  head  of  cattle,  started  on 
March  2,  1916,  from  Jayton,  Tex.,  destined 
Cbanning,  Tex. 

The  Wichita  Valley  Railway  Company  initi- 
ated the  shipment,  transporting  the  cattle  to 
Sagerton,  Tex.,  there  delivering  the  same  to 
the  defendant  Kansas  City,  Mexico  &  Orient 
Railway  Company,  which  transported  the 
cattle  to  Ghillicotbe,  Tex.;  thence  over  the 
line  of  the  defendant  Ft  Worth  &  Denrts 
City  Ranway  Company,  to  Ghannlng,  Tex, 
the  point  of  final  destination. 

The  defendant  railway  companies  pleaded 
that  each  respectively  handled  and  transport- 
ed the  plalntitTs  cattle  and  that  tlie  ah^ 
ment  was  accepted  and  handled  by  eadi 
solely  under  the  terms  of  a  written  contract 
executed  between  plaintiff  and  each  defend- 
ant separately,  by  the  terms  of  which  con- 
tracts eadi  defendant  limited  its  liability  to 
Injury  occurring  upon  its  own  line.  It  Is 
also  defensively  pleaded  that  each  of  said 
contracts  provided  that  plaintiff  was  to  care 
for,  feed,  water,  and  attend  to  tbe  stock  in 
the  yards  or  pens  at  the  point  of  shipment 
or  elsewhere,  and  to  load,  unload,  and  re- 
load at  transfer  points,  or  wherever  said 
stock  might  be  unloaded  for  any  purpose, 
at  his  own  expense,  and  tliat  each  of  said 
defendants  were  to  be  held  harmless  on 
account  of  any  loss  or  damage  occurring  to 
the  stock  while  in  the  charge  of  plaintiff, 
except  such  as  resulted  from  the  negligence 
of  the  defendants. 

The  case  was  tried  before  tbe  court  without 
a  Jury,  resulting  In  a  Judgment  that  plain- 
tiff take  nothing  against  the  defendants  tbe 
Wichita  Valley  Railway  Company  and  the 
Kansas  City,  Mexico  &  Orient  Railway  Cmu- 
pany  of  Texas,  but  that  he  recover  from  the 
defendant  Ft  Worth  &  Denver  City  Railway 
Company  tbe  sum  of  (711,  witb  6  per  cent 
interest. 

[1]  The  appellant,  the  Ft  Worth  &  Denver 
City  Railway  Company,  suggests  to  tliis 
court  a  purported  fundamental  error.  In- 
volving tbe  question  of  jurisdiction  of  the 
county  court  in  which  the  judgment  was 
rendered. 

The  plaintiff  in  his  petition  sued  for  the 
sum  of  $974,  and  prayed: 

"That  upon  a  hearing  hereof  he  have  a  judg- 
ment against  the  defendants  for  the  sum  of  $974 
as  actual  damages;-  *  *  •  that  he  be  grant'- 
ed  all  other  relief,  both  general  and  special,  ia 
law  and  in  equity,  to  wMch  he  may  be  Jostlr 
entiUed." 

The  principal  position  is,  affecting  the  qnes- 
Uon  of  jurisdiction,  that:  ' 
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"At  the  time  this'  cause  vas  tried,  January 
24,  1916,  interest  at  6  per  cent,  per  annum 
from  the  date  of  the  accrual  of  the  cause  of 
action  amounted  to  $51,95,  making  the  total 
amount  sued  for  and  prayed  for  bjr  plaintiff 
$1,025.95,  a  sum  beyond  the  juriadiotion  of  the 
county  court." 

Assuming  that  that  part  of  the  prayer 
wherein  plaintiff  askefl  that  he  be  granted 
all  other  relief,  general  and  special,  in  law 
and  in  equity,  "to  which  he  may  be  Justly 
entitled,"  would  ordinarily  be  considered  a 
demand  for  legal  interest  as  part  of  the  dam- 
ages, still  there  is  an  essential  fact,  produc- 
ing, as  we  think,  the  interposition  of  a  dif- 
ferent Jurisdictional  principle  which  would 
prevent  the  application  of  the  rule  contended 
for  by  appellant  If,  as  stated  by  appel- 
lant, plaintiff's  cause  of  action  accrued  March 
4,  1915,  and  if  it  would  be  concluded,  as 
argued,  that  the  original  petition  upon  which 
the  case  was  tried  demanded  interest  on  the 
f 974,  however,  the  petition  was  filed  May  26, 
1914.  At  that  time  interest  as  damages,  add- 
ed to  the  original  amount  sued  for  as  actual 
damages,  came  within  the  Jurisdiction  of  the 
county  court  If  we  understand  the  rule 
correctly,  It  Is  elementary  that  a  cause  of  ac- 
tion does  not  grow  out  of  the  Jurisdiction  of 
the  court  by  the  addition  of  interest  aa  dam- 
ages if  at  the  time  the  suit  la  filed  the  amount 
In  controversy  tails  within  that  court's  Ju- 
risdiction. 

"Had  not  this  wise  rule  been'  adopted,  a  suit 
might  easily  outgrow,  by  the  accrual  of  inter- 
est during  Its  pendency,  the  jurisdiction  of  the 
forum  in  which  it  was  originally  properly 
brought !  for  it  is  settled  that  in  soch  suits  thd 
original  petition  need  not  specificaUy  include 
interest  accrued  or  to  acorue."  Western  Un- 
ioa  Telegraph  Co.  v.  Gamer,  83  S.  W.  433. 

Justice  GUI  fur&er  said  in  that  cause  that: 
"While- the  role  that  a  plaintiff  may  not  Ti»- 
cover  more  than  he  demands  is  not  applicable 
in  its  strictness  to  interest  as  Interest,  it  is 
applied  to  interest  recoverable  by  way  of  dam- 
ages, and  its  application  is  rendered  necessary 
by  the  fact  that,  while  interest  eo  nomine  is 
not  taken  into  consideration  in  determining  the 
jurisdiction,  interest  as  damages  is  an  item 
which  must  be  taken  into  account,  •  *  • 
but,  because  it  is  an  item  going  to  make  up  the 
sum  total  of  plaintiff's  demand,  it  must  perforce 
be  held  to  be  included  in  the  sum  total  so  stat- 
ed. "Iliis  was  distinctly  ruled  in  Railway  Oo. 
v.  Addison,  96  Tex.  61,  70  &  W.  200.  Were 
this  not  true,  the  difficulty  would  be  presented 
here  which  the  legislative  provision  as  to  inter- 
est as  such  was  design^  to  avoid,  and  if  the 
litigation  pendea  long  enough  it  would  outgrow 
the  court  u  which  the  suit  was  brought." 

Among  others,  appellant  cites  the  case  of 
IntenUktiiOial  ft  Great  Northern  Ry.  Oo.  r. 
Perkins,  184  S.  W.  726,  decided  by  this  court. 
We  also  cite  the  case  of  Railway  Co.  v. 
Fromme,  98  Tex.  461,  84  S.  W.  1054,  upon 
which  the  Perkins  Case  is  based,  with  the 
cases  of  Railway  Co.  v.  Jackson,  62  Tex.  209, 
and  Railway  Co.  v.  Greathouse,  82  Tex.  104, 
17  S.  W.  834,  Infra.  In  the  Fromme  Case, 
supra,  the-  question  of  the  jurisdiction  of 
the  Court  of  Civil  Appeals  only  was  Involved. 
Justice  Brown  held  that  the  language  of  the 
statute  Un4ti^K  the  right  of  appeal  f  rqm  the 


county  court  of  Goliad  oountj,  *"wbere.t]ie 
Judgment  or  amount  In  controversy  does  not 
exceed  $100.00,'  fixes  the  date  of  the  judg- 
ment in  the  county  court  as  the  time  at  which 
the  amount  of  recovery  must  be  ascertained 
to  determine  jurisdiction."  The  case  of 
Railway  Co.  v.  Perkins,  supra,  also  involved 
the  question  only  of  the  jurisdiction  of  this 
court,  and  a  similar  ruling  was  made.  In 
this  record  the  question  of  the  county  court's 
jurisdiction  Is  involved,  and  we  think  the  disr 
tinction  is  clear  and  the  rule  efficacious  as 
applied  te  this  character  of  case  in  sustaining 
the  jurisdiction  of  the  county  court  in  enter- 
taining the  cause.  • 

[2]  There  is  another  phase  of  this  question 
made  rather  complicated  by  the  state  of  the 
decisions,  in  this:  It  is  noted  that  the  dam- 
ages laid  in  the  original  petition  in  this  case 
were  in  the  sum  of  $974,  with  a  prayer  which 
we  construe  as  one  only  for  general  relief, 
without  any  special  allegation  or  demand  for 
interest  as  a  part  of  the  damages.  As  dose 
an  analysis  as  we  are  able  to  give,  without 
the  actual  records  before  us,  of  the  cases 
of  Railway  Co.  r.  Jackson.  62  Tez.  209,  and 
Railway  Co.  t.  Greathouse,  82  Tex.  104,  17 
S.  W.  834,  followed  by  us  in  the  Perkins 
Case,  supra,  it  would  seem  that  interest  as 
damages  could  be  recoverable  without  any 
special  prayer  or  special  allegation  for  inter- 
est as  a  part  of  the  damages.  However, 
later  the  Court  of  Civil  Appeals  of  the  First 
District  certified  a  similar  question  as  in- 
volved in  this  record  to  the  Supreme  Court, 
as  follows:  A  suit  was  instituted  in  the 
justice  court  against  the  San  Antonio  &  Ar- 
ansas Pass  Railway  Company  for  $130  dam- 
ages arising  on  account  of  a  shipment  of 
horses.  The  Court  of  ClvU  Appeals  said  hq 
Its  certificate: 

"The  appellant  has  an  assignment  of  error 
to  the  effect  that  the  court  erred  in  rendering 
Judgment  for  6  per  cent,  interest  on  the  amount 
recovered  from  the  date  of  the  injury  because 
the  pleadines  of  the  plaintiff  did  Qot  ask  for  such 
relief.  Under  the  authority  of  Railway  Co.  v. 
Jackson,  62  Tez.  209,  and  Railway  Co.  v.  Great- 
house,  82  Tex.  104,  17  S.  W.  834,  •  •  •  and 
in  view  of  the  fact  that  the  plaintiffs  petitioa 
prays  for  general  relief,  we  have  ruled  against 
the  appellant  on  this  assignment" 

Chief  Justice  Gaines  said: 

"In  cases  of  this  character  interest  may  be 
allowed  by  way  of  indemnification,  as  a  part  of 
the  damages,  but  is  never  allowed  eo  nomine; 
and  therefore,  in  order  to  recover  interest,  the 
damages  claimed  in  the  pleadiqgs  must  be  laid 
in  a  sufficient  amount  to  recover  the  loss  at  the 
time  of  the  accrual  of  the  cause  of  action,  and 
the  interest  thereon  from  that  date  to  the  time 
of  the  trial.  In  this  case  the  damages  claim- 
ed were  only  $130.  The  recovery  was  neces- 
sarily limited  to  that  amount"  S.  A.  &  A. 
P.  By.  Co.  V.  Addiaon,  96  Tez.  68,  64,  70  S.  W. 
200,  201. 

A  decision  on  tbe  particular  question  was 
not  necessary,  and  it  was  so  stated  by  Chief 
Justice  Gaines.  However,  It  Is  noted  that 
the  cases  of  Railway  Company  t.  Jackson 
and  Railway  Co.  v.  Greathouse,  supra,  were 
called  to  the  attention  of  the  Supreme  Court 
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by  tbe  Court  of  Civil  Appeals  In  its  eertlfl- 
cate,  and  the  Addison  Case  most  be  regarded 
as  anthorlty.  See,  also,  Western  Union  Tele- 
graph Co.  V.  Gamer,  83  8.  W.  4S3;  First 
National  Bank  v.  Cleland,  36  Tex.  Clr.  App. 
478,  4T9,  82  S.  W.  837  (writ  ol  error  denied) ; 
Railway  Co.  v.  McMillan,  87  Tex.  Civ.  App. 
488,  84  S.  W.  296;  Railway  Co.  t.  Starks, 
109  S.  W.  1003,  1004;  Cnnntogham  v.  San 
Saba  County,  11  Tex.  Civ.  App.  563,  32  S.  W. 
928,  83  S.  W.  892;  Railway  Co.  v.  Hooser,  44 
Tex.  Civ.  App.  231-232,  97  S.  W.  708;  Tex- 
arkana  Water  Co.  v.  Kizer,  63  S.  W.  913. 

[3]  The  case  of  Railway  Co.  v.  Rayzor,  by 
tbe  Supreme  Court,  172  S.  W.  1105,  also  seems 
to  predicate  the  question  of  Interest  as  dam- 
ages, wherein  a  matter  of  Jurisdiction  was 
involved,  upon  the  character  of  demand  and 
the  state  of  the  pleadings,  In  alleging  Inters 
est  The  distinction,  though  Is  to  be  observ- 
ed where  damages  are  laid  at  a  certain  sum 
"with  Interest  thereon  at  the  rate  of  6  pet 
cent,  per  annum."  T^e  Interest  is  then  cnnra- 
latlve  as  a  part  of  the  damages,  and  Is  to  be 
Included  in  the  amount  of  recovery  affecting 
the  Jurisdiction.  Schuiz  v.  Tessman  &  Bros., 
92  Tex.  490,  49  S.  W.  1032;  also  Baker  v. 
Smelser,  88  Tex.  29,  29  S.  W.  377,  S3  U  R.  A. 
163. 

The  case  of  International  &  Great  Northern 
Ry.  Co.  v.  Perkins,  184  S.  W.  725,  In  constru- 
ing the  prayer  for  general  relief  as  carrying 
the  Interest  as  damages  In  the  state  of  the 
pleadings  shown  therein.  Is  modified  to  the 
extent  as  indicated  in  this  opinion. 

We  think  the  county  court,  viewing  the  pe- 
tition In  the  light  of  tbe  authorities,  had 
Jurisdiction  of  ttie  cause  of  action. 

[4-8]  The  cause  on  Its  merits  shows  that 
the  appellee  Allen  ordered  the  cars  for  the 
shipment  of  the  338  head  of  cattle  from  the 
Wichita  Valley  Railway  Company's  agent  at 
Jayton,  to  be  loaded  March  2d.  The  agent 
informed  appellee  to  have  the  cattle  In  the 
pens  In  time  lor  shipment  at  8  o'clock  that 
morning.  The  cattle  were  delivered  in  the 
pens  on  the  evening  of  March  1,  1915,  and 
appellee  testified  there  were  no  fadllties  In 
the  pens  at  Jayton  for  watering  or  feeding 
the  cattle,  and  they  did  not  get  them  loaded 
until  about  10  o'clock  a.  m.  March  2d.  He 
accompanied  the  shipment  over  tbe  entire 
route  and  executed  three  sqmrate  contracts 
of  shipment  containing  provisions  of  a  limita- 
tion of  liability  as  to  injuries  to  the  cattle 
on  the  respective  lines  of  the  connecting  car- 
riers, said  contracts  also  stipulating  that  the 
shipper  was  to  care  for,  feed,  water,  and 
attend  tbe  stock  at  his  own  expense  while  in 
tbe  yards  or  pens  or  In  the  course  of  trans- 
portation. 

The  cattle  arrived  at  Childress,  one  of  the 
divisions  on  the  line  of  the  Ft  Worth  &  Den- 
ver City  Railway,  at  7:40  a.  m.,  March  3, 
1915.  At  that  time  the  cattle  had  not  been 
watered  since  tbe  afternoon  or  evening  of 
March  1st,  before  they  were  penned  to  Jay- 


ton. It  Is  not  definite  at  what  time  In  the 
afternoon  or  evening  the  cattle  were  watered 
previous  to  penning  the  same  at  Jayton,  bat 
tbe  court  la  entitled  to  the  conclnslon  that 
these  cattle  must  have  gone  some  30  hours 
or  more  without  feed  and  water  upon  arrival 
at  Oilldress.  At  Childress  the  aK>ellee  says 
the  chief  dispatcher  Informed  him  that  he 
wanted  to  get  his  cattle  to  Channlng  by  6 
o'clock  that  same  evening,  and  unless .  be 
could  get  them  there  by  that  time  he  prefer- 
red to  unload  for  feed  and  water  at  Childress. 
He  had  a  pasture  arranged  for,  situated 
about  a  mile  out  of  Channlng,  and  desired  to 
reach  there  by  that  time  for  the  purpose  of 
taking  his  cattle  to  that  pasture.  The  chief 
dispatcher  Informed  him  that  they  bad  a 
through  freight  train  to  take  the  cattle  out 
of  Childress,  and  they  "ought"  to  get  to 
Channlng  at  tbe  time  mentioned.  The  catUe 
arrived  at  Amarillo,  the  next  division,  at  5 
o'clock  p.  m.  March  3,  1916,  but  were  not 
unloaded  for  feed,  water,  or  rest  at  that  di- 
vision, and  neither  was  any  request  made  by 
the  shipper  that  be  be  permitted  to  unload 
for  that  purpose  at  that  point  The  principal 
delay  was  in  the  shipment  of  the  cattle  from 
AmarlUo  to  Chamiing,  a  dlatanoe  of  62  miles, 
it  taking  several  boon  to  go  up  what  is  desig- 
nated a«  "Magenta  BUI,"  floath  of  Channlng. 
and  the  train  was  handled  roughly  making 
this  partioaar  hill.  "Tbe  cattle  were  on 
the  train  about  49  hours  from  the  time  they 
were  tendered  for  shipment  until  delivered  at 
Channlng,  being  withoot  feed  or  water  during 
that  time,  except  a  little  hay  ttirown  in  ttte 
pens  at  Channlng."  Tlte  shipper  knew  be- 
fore starting  with  the  shipment  there  were 
no  facilities  at  Channlng  for  the  purpose  of 
watering  and  feeding  said  cattle.  According 
to  plBlntUTs  testimony,  they  arrived  at  Chan- 
nlng about  1  a.  m.  in  the  night  The  cattle 
arrived  at  Amarillo  at  6  p.  m.  March  S,  JB15, 
and,  having  left  Jayton  at  10  a.  m.  March  2d. 
according  to  appel^'s  testimony,  this  would 
make  the  cattle  about  81  hoora  upon  the 
train  without  feed,  water,  and  rest;  and  if 
you  add  the  period  of  time  intervening  be- 
tween the  time  daring  the  evening  of  March 
1st  when  the  cattle  were  last  watered  there 
would  be  a  period  of  nearly  40  hoars  that 
these  particular  cattle  were  derived  of  that 
particular  sustenance  between  Jayton  and 
Amarillo.  In  a  shipment  of  cattle,  where 
the  tiblpper  accompanies  the  cattle,  and  un- 
der a  siMdal  contract  assumes  the  dnty  to 
care  for  tbe  same,  if  the  cattle  are  injured 
for  lack  of  feed  and  water,  "the  burden  is 
upon  the  plaintiff  to  show  negllgenoe."  Texas 
&  Pac.  Ry.  Co.  v.  Arnold,  40  S.  W.  881. 

Under  the  contract,  based  upon  the  consid- 
eration of  free  transportation,  the  duty  de- 
volved upon  the  shipper,  and  it  was  a  noat- 
ter  addressed  to  his  Judgment  as  an  ordi- 
narily prudent  person,  to  feed  and  water 
the  particular  cattle;  at  least  if  it  were 
not  done  onder  t^  necessities  of  the  trip, 
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considering  flie  leogtli  <st  time  In  traoqMtta- 
Uon  and  tbe  conAltidn  at  tbe  cattle,  the  fall- 
are  from  wUcih  danage  resaltefl  BhoDld  not 
bB  visited  vpon  tbe  osrrier.  Ibe  genecal 
mie  aivUes  to  tbe  atil^tatnt  of  cattle  as  In 
any  otlter  conditleB: 

"That,  vhere  one  la  injured  by  the  negligence 
of  another,  the  penon  injured  mast  use  all  rea- 
sonable means  «t  Ua  comiBSPd  to  evert  or  lea- 
sen  the  damage  which  would  otherwise  result 
from  such  negligence,  and  his  failure  to  do  so 
will  limit  his  recovery  to  such  damages  as 
would  have  rcauhed  from  soch  negligence  had 
•ach  Bieena  been  used.  *  •  « "  Railway  Co. 
T.  Daggett,  87  Tei.  327,  28  S.  W.  827. 

There  is  no  showing  whatever  in  the  rec- 
ord tbat  he  requested  the  railway  company 
or  Its  agents  at  any  point  to  water  these 
cattle,  except  as  shown  under  the  oonditlons 
existent  at  Childress.  These  cattle  should 
bave  been  watered  at  Childress,  evea  though 
the  chief  dispatcher  Informed  him  that  the 
train  ought  to  get  to  Channing  by  6  o'(dock. 
Of  course,  tbe  shi];^>er  could  act  upon  tbe  ex- 
pression of  the  chief  dispatcher  as  an  ordi- 
narily prudent  man,  and  be  Impressed  with 
tbe  belief  tbat  the  cattle  would  arrive  at 
Cbanning  by  6  o'clock,  but  the  slilwer  also 
knew  that  they  bad  not  been  watered  since 
the  afternoon  or  evening  before  penning 
tbem  at  Jayton  for  shipment  Of  course,  a 
carrier  is  required  to  furnish  reasonable  fa- 
cilities and  opportonitles  for  feeding  and 
watering  stock  shliiped  under  a  contract  ro- 
quMng  the  shipper  to  care  for  bla  cattle; 
but  In  this  case  it  is  shown  in  the  record  that 
tjbe  shipper  did  not  have  tiiat  oonslderatlan 
for  bis  own  cattle  tbat  an  ordinarily  prudent 
person  shoold  have  bad,  and  wben  tbe  com- 
plaint to  made  as  the  burden  of  the  injury 
in  this  case,  and  the  gravamen  of  the  uegll- 
genoe  of  tbe  carrier  asserted,  that  tbey  were 
4S  or  ^  hours  on  tbe  cars  without  feed,  wa- 
ter, or  rest,  It  is  also  shown  tliat  the  prind- 
pal  portion  of  the  damage  to  these  cattle  was 
produced  by  tbe  contributory  negligence 
upon  tbe  part  of  tbe  shipper.  It  is  clearty 
deducible  from  tbe  record  tbat  the  judge  In 
tbls  Instance,  in  awarding  $711  damages  for 
Injury  to  tbe  cattle,  did  so  to  a  considerable 
extent  on  account  of  the  deprivation  of  feed, 
water,  and  rest  and  the  length  of  time  the 
cattle  were  on  the  cars.  We  do  not  think 
tbat  he  could  have  based  sucfa  a  judgment 
upon  the  handling  of  these  cattle  and  the  de- 
lay from  AmarUlo  to  Channing,  and,  though 
there  to  a  general  expression  of  rough  han- 
dling on  the  defendants'  line  of  road,  tes- 
tified to  by  tbe  shipper,  the  court,  no  doubt, 
predicated  the  damage  principally  upon  tbe 
conditions  stated.  The  shipper  testified  In 
regard  to  the  lack  of  facilities  at  Jayton  for 
feeding  and  watering  cattle  and  a  two  hours' 
delay  at  that  point  In  starting  tbe  cattle. 
Tbls,  of  course,  under  tbe  character  of  con- 
tract of  limited  liability,  and  no  contract 
for  through  transportation  having  been 
(Oiown,  could  not  be  charged  against  the 
189  S.W.— 49 
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[•]  It  Is  raised  in  diff»ent  pbaaes  in  ai>- 
peUaota  belief  titat  tbe  shipper  was  gniltr 
of  cootilbntory  negMgenoe  in  faiUng  to  cure 
for  hto  own  cattle.  TtUs  court  will  not  per- 
joit  this  judgment  to  stand.  We  are  not  de- 
oldiog  tbat  tbe  shipper  to  Bot  entitled  to 
some  damages,  but  we  bold  that  on  aecount 
of  tbe  apparent  contributory  neglig«tee  of 
the  shipper,  and  on  account  of  the  testimony 
of  tbe  plaintiff  with  reference  to  the  la<A  at 
faculties  for  feeding  and  watering  the  cat- 
tle at  Jayton,  Tex.,  thto  appellant  shonld  not 
be  charged  with  tbe  dnlnkage  and  injury 
to  these  particular  cattle  which  the  judg- 
ment Implies  tbe  court  held  it  guUty  of.  The 
increased  expense  in  osjclng  for  the  cattle 
for  the  purpose  of  recuperation  can  neitbw 
be  recovered.    It  would  be  doable  damages. 

"To  makie  the  plaintiff  whole^  he  diould  recov- 
er a  sufficient  sum  to  enable  him  to  sell  tbe  in- 
jured property  and  replace  it  with  that  which  is 
uninjnrea."  Panliandle  ft  Santa  Vt  By.  Ca 
V.  Norton  (decided  October  16,  181^  186  S.  W. 
1011,  and  cases  dted. 


[16]  The  difference  in  market  value  to  tlie 
criterion.  Tbe  trial  court  should  not  diarge 
all  tbe  costs  of  tbe  trial  against  the  Dehvw, 
in  the  event  the  other  roads  are  dismissed 
from  the  cause,  as  decreed  in  thto  judgment. 

Reversed  and  remanded. 

On  Motkm  for  Rehearing. 

Tbe  appellee  in  tbe  moti(m  for  rehearing, 
referring  to  tbe  judgment  of  the  trial  court 
with  reference  to  tbe  assessment  of  damages, 
says: 

"Having  the  right  and  power  to  assess  against 
the  appellant  such  damages  as  he  found  from 
the  evidence  tiiat  the  plaintiff  sustained  by  rea- 
son of  appellant's  negligence,  this  court  cannot, 
as  we  understand  the  law,  presume  that  the 
trial  court,  in  awarding  damages,  did  so  to  a 
great  extent  on  account  of  the  failure  to  feed, 
water,  and  rest  the  said  cattle,  and  the  length 
of  time  they  were  en  route,  and  there  is  no  evi- 
dence to  justify  the  conclusion  of  this  court  in 
the  opinion  rendered  herein." 

We  wUl  not  analyze  the  testimony  again, 
except  with  the  general  statement  tbat  the 
burden  of  appellee's  testimony  and  of  bis 
witnesses  was  upon  the  question  of  the 
length  of  time  these  cattle  were  en  route  and 
confined  In  the  cars  without  feed,  water,  and 
rest.  We  assume,  of  course,  tbat  he  did  not 
base  such  a  Judgment  partially  on  tbe  ex- 
penses of  the  plaintiff  In  recuperating  bis 
cattle,  for  the  reason  that  such  would  be 
clearly  double  damages.  If  the  trial  court 
did  not  award  the  damages  "to  a  great  ex- 
tent on  account  of  tbe  failure  to  feed,  water, 
and  rest  said  cattle,"  we  would  be  at  a  loss 
to  know  upon  what  be  predicated  such  a 
judgment 

[111  Appellee  did  not  brief  thto  case,  and 
In  tbe  motion  for  rehearing  tbe  position  to 
strenuously  presented  and  argued  that  there 
to  no  plea  of  contributory  negligence  of  tbe 
owner  accompanying  tbe  cattle  by  tbe  carrier 
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opon  vrhlch  &to  ooort  conld  have  reversed 
tbe  trial  court's  Judgment 

The  answer  Bpeciflcally  pleaded  the  terms 
of  the  vnrltten  contract  of  shipment  and  that 
the  shipper  assumed,  at  his  own  risk  and 
expense,  to  care  for,  feed,  and  water  the 
stock  In  the  course  of  transportation,  and 
also  charged  that  the  plalntUf  covenanted 
and  agreed  to  hold  "said  carrier  harmless 
on  account  of  any  loss  or  damage  to  his 
said  stock  while  being  so  in  his  charge, 
•  •  ♦  except  such  damages  as  may  re- 
sult from  the  negligence  of  the  carrier." 

Paragraph  11  of  defendant's  answer.  In 
substance,  alleges  that  plaintUf  accompanied 
the  shipment.  It  Is  true  there  is  no'  aver^ 
ment  that  the  plaintiff  failed  In  his  duty  or 
that  the  damages  or  any  part  of  same  re- 
sulted from  the  negligence  of  the  shipper,  un- 
less it  could  be  said  that  the  final  allegation, 
asserting  "that  plalntifT  should  be  held  estop- 
ped from  setting  up  and  recovering  herein  on 
his  alleged  cause  of  action,"  constitutes  snch 
an  allegation. 

Plaintiff  alleges  as  one  of  the  grounds  of 
negligence  (which  the  statement  of  facts 
shows  constituted  the  principal  injury  to  the 
cattle)  "that  said  cattle  were  confined  in  the 
defendants'  cars  and  pens  tor  more  than  49 
hours,  without  food,  water,  or  rest,"  also  al- 
leging that  the  railway  company  negligently 
in  its  duty  in  that  respect 

When  the  plaintiff  charges  a  duty  and  a 
violation  of  the  same  as  a  ground  of  negli- 
gence, and  a  consequent  liability  against  the 
carrier,  and  the  defendant  pleads  and  shows 
a  written  contract  that  the  very  same  duty  so 
charged  against  it,  for  a  valuable  considera- 
tion, was  assumed  by  the  plaintiff,  logically 
upon  whom  would  the  burden  of  proof  then 
exist  to  farther  proceed  with  the  question  of 
negligence? 

"The  fact  that  the  owner  accompanies  the 
stock  and  takes  charge  of  it  may  also  be  import 
tant  upon  the  question  of  contributory  negli- 
gence. So,  where  the  owner  accompanieB  die 
stock  under  a  special  contract  to  caie  for  them 
himself,  he  may  well  be  presumed  to  be  as  well 
acquainted  with  the  facts  in  regard  to  their 
loss  or  injury  as  the  carrier,  ant),  as  the^  may 
have  been  injured  because  of  his  own  negligence, 
or  because  of  their  Inherent  nature  and  pro- 
pensities, and  not  by  the  negUeence  of  the  car- 
rier, it  is  but  just  to  require  him  to  show  the 
facts.  Tbe  rule  in  snch  cases,  therefore,  is  that 
the  burden  of  proof  is  upon  the  plamtiff  to 
show  that  a  breach  of  duty  upon  the  part  of  the 
carrier  caused  the  injury  or  loss,  and  if  tibe 
carrier  is  liable  only  for  negligence,  the  burden 
is  upon  the  plaintiff  to  show  such  negligence." 
Elliott  on  Railroads,  vol.  4,  f  1549. 

As  supporting  the  text,  among  others,  the 
following  authorities  are  cited:  Railway  Co. 
v.  Sherwood,  132  Ind.  129,  31  N.  E.  781,  17 
L.  R.  A.  339,  32  Am.  St  Rep.  239 ;  Clark  v. 
Railway  Company,  64  Mo.  440 ;   Railway  Co. 


V.  Weakly,  SO  Ark.  897,  8  8.  W.  134,  7  Am. 
St  Rep.  104;  Railway  Co.  v.  Hedger,  72  Ky. 
(9  Bush)  645,  15  Am.  Bep.  740;  Grieve  v. 
RaUway  Co.,  104-  Iowa,  669.  74  N.  W.  192, 
193.  Thompson,  in  bis  Commentaries  on  the 
Law  of  Negligence,  expresses  tbe  same  rule 
(volume  6,  i  7714). 

Justice  Stephens,  In  the  case  of  Texas  & 
Pacific  Railway  Co.  v.  Arnold,  16  Tex.  Civ. 
App.  76,  77,  40  S.  W.  829,  announces  the  same 
doctrine,  particularly  .quoting  the  text  from 
EUiott  on  Railroads  in  support  of  the  rule. 
The  same  rule  is  also  announced  in  tbe  case 
of  RaUway  C!o.  v.  Vaughan,  41  S.  W.  415. 

Tbe  Supreme  Court  of  Iowa  said,  8i)eaklng 
of  this  character  of  contract: 

"All  this,  however,  the  plaintiff  had  assumed 
to  do,  and,  if  his  failure  tnerein  was  caused  by 
any  act  of  the  defendant  he  knew  what  it  was 
as  well  as  tbe  company.  If  he  demanded  fa- 
cilities for  unloading  the  cattle,  or  for  feedinf 
and  watering  them,  and  these  were  not  provided, 
or  were  refused,  then  the  burden  would  be  cast 
on  the  defendant  to  excuse  itself  for  not  so  do- 
•ing.  •  •  •  The  burden  is  certainly  on  the 
shipper.  In  the  first  instance,  to  show  that  the 
injury  did  not  result  from  hia  own  negligence, 
and,  if  occasioned  by  failure  to  do  what  he  baa 
undertaken,*  then  that  such  failure  resulted  from 
an  omission  on  tbe  part  of  the  company  to  per- 
form some  duty  devolving  upon  it  This  conclu- 
sion has  ample  support  In  the  authorities." 
Grieve  v.  Illinois  Central  RaUway  Co.,  supra, 
104  Iowa,  664,  74  N.  W.  193. 

When  the  carrier  pleaded  a  contract  based 
npon  a  valuable  consideration,  tliat  the  ship- 
per agreed  to  perform  the  very  duty  that  he 
alleges  the  carrier  should  have  performed 
(the  lack-  of  which  constituted  negligence),  it 
is  clear  to  this  conrt  that,  logically,  if  his 
failure  to  perform  the  duty  which  he  agreed 
to  perform  was  caused  by  any  act  of  the  de- 
fendant he  was  well  aware  of  what  that  act 
was,  and  could  have  alleged  and  proved  it  He 
agreed  to  hold  the  carrier  "harmless"  for 
damages  to  the  cattle  on  account  of  faUure 
to  perform  the  particular  duty  which  he 
charges  the  railroad  company  should  have 
performed.  W!hen  the  written  contract  is 
shown  the  plaintiff's  duty  is  exhibited,  and 
he  should  show,  In  order  to  Impress  the  rail- 
road company  with  the  particular  damages, 
that  he  was  excused  from  the  performance. 
We  can  find  no  authority  really  contrary  to 
such  a  logical  doctrine.   . 

The  appellee  suggests  a  remittitur  in  the 
event  the  motion  is  overruled.  On  another 
trial,  under  the  testimony,  the  jury  probably 
oonld  better  determine  the  damages  based  on 
the  negligence  of  the  railway  company  for 
which  it  would  be  liable,  and  have  a  more  de- 
terminable rule  to  ascertain  this  than  we 
liave  in  this  record. 

The  motion  for  rehearing  is  In  all  things 
overruled. 
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MECHANICS'  &  TBADE^'  IN8.  CO.  ▼. 
DALTON.    CNo.  6497.)* 

(Court  of  CiTQ  Appeals  of  Texas.    Ausdn.    Oct. 
19,  1916.    Rehearing  Denied  Nov.  29,  1916.) 

1.  Irsobakoe  «sae68(16>— AonoR  or  Pouot 
— Pkbeuptobt  Ihstbuotioh. 

In  An  action  on  a  policy  of  fire  insurance, 
the  court  did  not  err  in  refusinr  a  peremptory 
instrncti(»  for  defendant  ignoring  the  issaes 
of  waiver  and  estopp^ 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Cent.^gj8}   1743,   1748,   1767.   1770;    Dec 

2.  Inbckajtcb  «=9668(15)— AonoRS  on  PouOT 
— Pebbmptoby  Inbtbgction. 

In  SDch  action  the  court  did  not  err  in  re- 
fusing a  peremptory  instruction  for  defendant 
assuming,  as  a  matter  of  law,  that  the  evidence 
was  not  sufficient  to  raise  issues  of  wairwr  and 
estoppeL 

[Ed.  Note.— BVw  other  cases,  see  Insurance, 
Cent  Dijt^B  1748, 1748, 1767, 1770;  Dec.  Dig. 

S.  Inhubamob  «=9372  —  Foot  Iksub^nob  •- 

CONCUBBKMT  IRBUBA.NCB. 

The  taking  of  additional  insurance  wltl^ 
out  permission  being  indorsed  on  a  policy,  as  re- 
quired by  a  provision  thereof,  does  not  avoid  the 
policy,  if  the  insurer  consents  thereto. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dg.  i  941;  Dee.  Dig.  «S9372.] 

4.  iHSTTBAirOB  «B»336(1)— CONOUBBBHT  IRBUB- 

ANOX— Atoidanob  ow  Pouot. 
A  clause  in  an  insurance  policy  fwbidding 
concurrent  insurance  in  excess  of  the  amount 
allowed  is  a  promisscny  warranty,  the  breach 
of  which,  in  the  absenee  of  waiver  or  estoppd, 
will  avoid  the  policy. 

CEM.  Note.— For  other  cases,  see  InsuraBce, 
Gent.  Dig.  {  856;  Dec  Dig.  iS=»3S6(l).] 

5.  IRSUBARCX  «=>372  —  OOROUBBINT  IlfSUK- 
ANCp— CONBBHI  OT  INBT7BEB— WaIVKB. 

The  provision  of  a  policy  that  the  insurer's 
written  consent  for  insurance  in  excess  of  the 
amount  of  concnnent  insurance  stipulated  there- 
in must  be  indorsed  on  or  attadied  to  such  fnA- 
ier  nuty  be  waived  by  a  duly  audiorised  agent 
of  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  941 ;    Dec.  Dig.  «=>372.] 

6.  Afpkai.  anp  Ebbob  «s>934(2)  —  PsssnifF- 

TION— FlNDIHOS. 

In  an  action  on  a  policy  of  fire  insurance, 
defended  on  the  ground  of  cancurrent  insurance 
not  indorsed  on  the  policy  as  required  thereby, 
where  the  issuen  of  waiver  and  estoppel  were 
pleaded,  but  no  request  was  made  for  their  buI>- 
mission  to  the  pary,  it  must  be  presumed,  in 
support  of  the  judgment  for  plaintia,  that  the 
court  found  such  issues  in  ms  favor,  if  there 
was  sufficient  evidence  to  support  the  same. 

iEii.  Note.— For  other  cases,  see  Appeal  and 
Error.  Century  Dig.  I  3777;  Decennial  Dig. 
«=»334(2).] 

7.  IWSXJBAHCB    «=>665(8)     —     SUFnClBNOT    OF 

BviDEWo*— Waivbb  and  Estoppel. 
In  such  action  facts  found  by  the  jury,  and 
the  evidence  (Jso,  held  sufficient  to  sustain  find- 
ings for  idaintifl  on  the  issues  of  waiver  and  es- 
toppel as  against  the  defense  of  concurrent  in- 
surance without  insurer's  indorsement  on  pol- 
icy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1726;  Dec.  Dig.  «=»666(8).] 


&  INSCBARCB    •=9604— AOtlOR?   OlC   POXXOT— 

Waivbb— Btidbbcb. 
In  an  action  on  a  flre  insurance  policy, 
defended  on  the  ground  of  concurrent  insur- 
ance not  indorsed  on  the  policy,  as  required 
thereby,  evidence  as  to  the  opinion  given  by  the 
insurer  s  employ^  in  charge  as  to  ue  property 
being  a  coinsurance  risk  was  material  as  show- 
ing that  the  employ^  in  fact  waived  the  writ- 
ten notice  as  to  an  additional  insurance. 

I'Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ({  1565,  1687,  1688,  1699;  Dec  Dig. 
«=a664.] 

Error  from  District  Court,  McLeanan  Coon- 
t7:  Tom  U  McCuUongh,  Jpdce. 

Action  by  Crate  Daltou  against  the  Me- 
chanics' &  Traders'  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Wm.  Thompson,  of  Dallas,  and  Jno.  S.  Pat- 
terson, of  Austin,  for  plaintiff  in  error.  Wll- 
llama  A  Williams  and  Witt  &  Saunden;  all 
of  WaoOb  for  defendant  in  error. 

Findings  of  Fact 

JBNKINS,  J.  On  May  17,  1912,  tbe  plain- 
tiff In  error  Issued  to  Otto  Stalley  and  others, 
the  then  owners,  the  policy  herein  sued  on 
for  $6,000  on  a  balldlng  which  bad  previous- 
ly been  used  as  a  dormitory  for  the  Texas 
Christian  tlnlTcrsity,  in  Waco,  Tex.,  describ- 
ing the  same  as  a  dwelling.  The  main  Cnl- 
venrity  building  had  been  destroyed  by  flre, 
and  tbe  University  bad  been  moved  to  Ft 
Worth,  Tex.  The  policy  contained  a  concur- 
rent insurance  clause  for  $15,000,  and  pro- 
vided that  any  insurance  in  excess  of  that 
amount,  without  tbe  written  consent  of  tbe 
Insurer  Indorsed  thereop,  should  render  the 
saine  void.  Including  said  policy,  there  was 
at  the  time  of  its  Issuance  insurance  on  said 
building  to  the  amount  of  f  16,000.  This  poli- 
cy was  issued  by  Hays  Bros.,  agents  of  the 
plaintiff  in  error.  The  building  bad  previous- 
ly been  Insured  for  925,000,  a  large  part  of 
which  bad  been  Issued  by  Hays  Bros.  Miss 
Johnson  was  an  employ^  of  Bays  Bros.,  and 
bad  charge  of  tbe  Insurance  department  of 
tbelr  business.  Tbe  property  was  sold  to 
defendant  In  error  and  the  policies  thereon 
properly  transferred  to  him  July  26,  1012. 

On  September  — ,  1912,  defendant  in  error 
secured  from  Hays  Bros,  a  60-day  permit  to 
make  improvements  on  said  property;  tbe 
purpose  being  to  use  It  as  a  sanitarium.  Im- 
provements were  In  progress  on  said  building 
at  the  time  of  Its  destruction  by  fire,  Novem- 
ber 11,  UB12.  On  September  17,  1912,  the 
defoidant  in  error  took  out  a  policy  on  said 
building  for  $5,000  in  the  Firemen's  Fund 
Insurance  Company  through  Frledlander  & 
Leudde,  Insurance  agents  In  Waco.  Permis- 
sion to  take  out  this  insurance  was  not  In- 
dorsed in  writing  oq  the  policy  sued  on, 
but  Miss  Johnson  was  notified  by  defendant 
in  error  of  bis  Intention  to  take  out  said 
policy,  and  also  by  Friedlander  &  Leudde, 
and  was  afterwards  notified  that  It  had  been 
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lasned  and  did  o«t  object  FajnieBt  of  the 
policy  herein  sued  on  Is  not  resisted  oa  ac- 
count of  the  Issuance  of  this  policy,  but  on 
account  of  subsequent  insurance,  i^s  follows: 
On  November  e,  1912,  the  defendant  In  er- 
ror procured,  thmngb  Frledlander  ft  Leudde, 
two  policies  on  said  building  for  92,500  each. 
Permission  to  tqka  out  these  poUdea  was  not 
Indorsed  on  the  policy  herein  sued  on,  and 
payment  of  said  policy  U  resisted  oa  account 
of  the  issuance  of  said  policies. 

The  case  was  submitted  on  special  Issues, 
and  the  Jury  fouqil  thereon  as  followw: 

"(1)  D;d  Hays  Bros.,  the  local  agents  of  the 
defendant,  have  authority  under  the  niles  and 
regulations  of  the  state  insurance  board,  and 
O.  B.  Roalet,  to  attach  to  this  policy  form  No. 
7%,  designated  in  plaintiff's  pleading  a  'rider,' 
and  make  it  a  part  of  said  pdUcy,  theieby  limit- 
ing the  amount  of  concurrent  insuranee  on  said 
property  to  $15,0007    Answer:   No. 

"(2)  Did  Crate  Dalton  have  and  hold  with 
Miss  Johnson  a  coDTersation  at  or  in  the  office 
of  Hays  Bros,  between  the  10th  day  of  Sep- 
tember and  the  17th  day  of  September  in  whidi 
he  mentioned  to  her  that  he  intended  taking 
out  additional  insurance,  as  test^ed  by  blm  up- 
on the.  trial  of  this  case?    Answer:   Yes. 

"(3)  Did  Crate  Dalton  have  and  hold  a  con- 
versation with  Miss  Johnson  at  or  in  Hays 
Bros,  office  from  the  17th  day  of  September  to 
the  Ist  day  of  November,  in  which  he  informed 
Miss  Johnson  that  be  had  taken  a  policy  of 
insurance  in  the  Firemen's  Fund,  and  intended 
to  take  out  additional  insurance  as  testified  to 
by  him  upon  the  trial  of  this  case?    Answer: 


§r. 


"(4)  Did  Crate  Dalton  have  and  hold  a  conver- 
sation with  Miss  Johnson  at  or  in  Bays  Bros, 
office  at  any  time  from  the  Ist  day  of  November 
to  the  6th  day  of  November  in  which  he  notified 
Mies  Johnson  that  he  intended  to  take  out  addi- 
tional insurance  as  testified  to  by  him  upon  the 
trial  of  this  case?    Answer:    Yes. 

"(S)  Did  Crate  Dalton  have  and  hold  a  oon- 
veraation  with  Miss  Johnson  at  or  in  Hays 
Bros,  of&ee  at  any  time  prior  to  this  fire  in 
which  Miss  Johnson,  in  suDStance,  advised  him 
that  this  was  a  coinsurance  risk,  and  because 
of  this  it  was  not  necessary  to^ve  notice  of 
additional  insuranee?    Answer:   Yes. 

"(6)  Did  Crate  Dalton  have  and  bold  with  T. 
D.  Hays  a  conversation  at  or  near  tbe  Provi- 
dent Building  in  which  he  notified  the  said  T. 
D.  Hays  that  he  had  taken  out  additional  in- 
surance as  testified  by  him  Dalton  upon  the 
trial  of  this  case?     Answer:    Yes. 

"(7)  Did  J.  F.  FIckland  have  and  hold  with 
Miss  Johnson  a  conversation  over  tbe  telephone 
in  which  he  notified  her  that  he  had  written  ad- 
ditional insurance  upon  this  property,  as  testi- 
fied to  by  him  upon  the  trial  of  uis  case?  An- 
swer:   les. 

"(8)  Was  there  a  change  in  the  interest  tlUe, 
or  possession  of  the  insured  property  by  and  be- 
tween Crate  Dalton  and  George  S,  McGhee 
prior  to  this  fire?    Answer:   No. 

"(9)  Was  the  property  insured  classified  at  the 
time  of  the  fire  by  C.  B.  Bonlet  as  a  coinsuv- 
ance  risk?    Answer:   Yes. 

"(10)  Did  Miss  Johnson  tell  Mr.  Fickland 
over  the  phone  that  notice  of  additional  insur- 
ance was  not  necessary?    Answer:   Yes. 

"(11)  Was  Crate  Daltcm  the  sole  and  uncon- 
ditional owner  of  the  property  at  tbe  tin>e  of 
the  fire?    Answer:  Yes." 

The  evidence  is  sufficient  to  sustain  the 
findings  of  tbe  jury,  as  shown  by  said  ques- 
tions and  tbe  answers  thereto,  and  we  adopt 
the  same  as  a  part  of  our  findings  of  fiuct 


herein,  our  additional  findings  of  fact  being 
as  b«n£hi  set  ovt 

Opinion. 

[1,  Z\  The  first  and  second  aaslgamentB  of 
error  relate  to  the  refusal  of  the  court  to 
give  pennptory  instmctioas  In  favor  of 
plaintiff  in  error.  The  court  did  not.  err  In 
refusing  these  Instructions  for  the  reasons: 
The  first  ignored  tbe  issue  of  waiver  and  ea- . 
toppel ;  and  the  second  assumed,  as  a  matter 
of  law,  that  tbe  evidence  was  not  sufficient 
to  raise  these  issues. 

Plaintiff  In  error's  first  proposition  imder 
tiiese  assignments  of  error  is  as  follows: 

"Where  an  insurancei  ooatract  limits  the 
amount  of  insurance  to  be  carried  upon  a  risk, 
and  further  provides  that  the  entire  policv  diall 
become  noU  and  void  if  the  assured  shall  pro- 
cure other  insurance  thereon,  without  the  vrrit- 
ten  consent  of  the  company  indorsed  upon  or 
added  to  said  policy,  it  ceases  to  exist  as  a  pol- 
icy of  insurance  against  loss  by  fire,  if  the  as- 
sured take  other  insurance  upon  said  property 
without  the  written  consent  of  the  company  in- 
dorsed thereon  or  added  thereto." 

[S,4]  This  proposltloa  la  not  correct  In 
this:  Taking  additional  Insurance  without 
permission  being  indorsed  on  a  policy  as 
required  by  a  provision  thereof  does  not 
avoid  the  policy,  if  the  Insurer  consents 
thereto.  A  clause  In  an  insurance  policy 
forbidding  concurroit  Insurance  In  ezceen  of 
the  amount  allowed  Is  a  promissory  warruk> 
ty,  a  breach  of  whi<A,  In  the  absence  of  walr- 
er  or  estoppel,  will  avoid  the  policy.  Gross 
V.  Insurance  Co.,  66  Tex.  ClT.  App.  627,  121 
S.  W.  617,  dtlng  Kelley-GoodfeUow  Shoe  Co. 
T.  Insurance  Co.,  8  Tex.  Civ.  App.  227,  28  S. 
W.  1027;  Insnnmee  Co.  v.  Storm,  6  Tez.  CIt. 
App.  300,  26  S.  W.  318;  Insurance  C!o.  t. 
Weeks,  55  Tex.  Civ.  App.  263,  118  S.  W. 
1086;  KeUey-Goodfellow  Shoe  Co.  t.  Insur- 
ance Co.,  8  Tex.  Civ.  App.  227,  28  S.  W.  1027; 
Dumphy  v.  Assur.  Co.,  142  S.  W.  116 ;  Insur- 
ance Co.  ▼.  Blum,  76  Tex.  663,  13  S.  W.  572; 
Wil8(»  T.  Insurance  Co.,  12  Tex.  Olv.  App. 
612,  88  S.  W.  1085. 

[SI  But  the  tiondltion  of  an  Insurance 
policy  requiting  that  tbe  written  consent  of 
tbe  insurer  for  insnxanoe  in  excess  of  tbe 
amount  of  concurrent  Insurance  stipulated 
therein  must  be  Indorsed  on  or  attached  to 
such  policyf  may  be  waived  by  a  duly  au- 
thorized agent  of  Ifae  iosuier.  lasuranoe  Coi. 
T.  Dalton,  178  8.  W.  966;  Assur.  Oa  v.  Fran- 
cisco, 58  Tex.  Civ.  App.  75,  123  S.  W.  1144; 
Insurance  Co.  v.  Griffin,  66  Tex.  232, 18  8.  W. 
606 ;   Insurance  Co.  v   Dorrob,  133  S.  W.  47Bu 

In  Insurance  Co.  v.  McLemore,  7  Tex.  Civ. 
App.  317,  26  8.  W.  929,  tbe  court  said  tbat: 

When  the  agent  of  the  inancer  was  notified 
of  the  purpose  of  the  insured  to  take  ont  inaar- 
ance  in  anotlier  company,  it  was  hia  duty  "to  ei- 
ther consent  as  provided  in  the  poHcT,  or  a4>ject 
to  the  isaoance  of  the  addittonat  pattcyt  and.  aot 
consenting,  to  cancel  the  previous  one,  and  re- 
turn the  nnaamed  premiom.  Tfae  company  rep- 
resented by  him  is  therefore  ptecloasd  b-om 
now  taking  advantage  of  its  agent's  own  wrong 
in  failing  to  discharge  Us  doty." 
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In  InBonLiice  Co.  v.  Qrlffin,  anpra,  W  Xez. 
286,  18  S.  W.  fiOe,  the  coort  said: 

"It  was  the  duty  of  the  agent  to  consent  and 
make  the  Indorsement,  or  to  refnse  to  do  so, 
if  he  was  Informed  of  the  pIidntiFs  parpoM." 

[1,7]  Plaintiff  In  emur's  second  propoai- 
tloD  under  aald  ao^gnmenta  of  error  la  aa 
follows: 

"Notice  by  the  assured  to  the  defendant  of 
an  intenlloa  to  take  out  additional  insurance  In 
the  future,  uncertain  in  time,  uncertain  in 
amount,  and  depending  on  a  futxire  and  uncer- 
tain improvement  and  enhancement  in  the  value 
of  the  property,  is  not  such  notice  of  the  taking 
of  other  insurance  as  will  constitute  a  waiver 
or  estoppel  of  the  conditions  of  the  policy 
against  additional  insurance." 

The  propoaltiou  is  a  anbatantial  statement 
of  what  was  held  in  Insurance  Co.  ▼.  GrifBn, 
snpra,  and  is  the  law  as  applicable  to  the 
facts  of  that  case.  Such,  however,  are  not 
the  facts  in  this  case.  Defendant  in  error 
te.^tlfled  that  he  had  three  conversations  with 
Miss  Johnson  relative  to  the  additional  in- 
surance. The  first  was  on  September  12th. 
This  was  about  two  days  after  the  improve- 
ments began.  The  second  conversation  was 
soon  after  September  17tb,  the  date  of  the 
Firemen's  Fund  policy,  and  the  third  was  on 
the  1st  or  2d  of  November,  four  or  five  days 
before  the  last  policies  were  issued.  Defend- 
ant in  error  testified  that  in  the  first  convert 
sation  he  stated  that  he  contemplated  taking 
additional  insurance  as  the  improvements 
progressed;  that  Mlsa  Johnson  said  that 
Hays  Bros,  knew  the  character  of  the  build- 
ing perhaps  better  than  any  one  else;  that 
they  had  formerly  carried  the  Insurance  for 
the  Texas  Christian  University,  and  would 
like  for  defendant  in  error  to  place  his  ad- 
ditional Insurance  with  them;  also  that  by 
reason  of  the  money  he  would  spend  for  im- 
provements he  ought  to  have  additional  in- 
surance. He  replied  that  he  had  practically 
promised  the  additional  Insurance  to  Fried- 
lander  &  Leudde  up  to  $10,000  or  |12,000. 

Defendant  in  erroi^  testified  that  in  the 
second  conversation  he  told  Miss  Johnson 
that  be  had  taken  $5,000  additional  insur- 
ance, and  that  It  would  only  be  a  few  days 
until  he  took  other  additional  insurance,  and 
that  he  again  told  her  that  he  expected  to 
place  the  next  policy  with  Frledlander  & 
Leudde ;  that  she  said  that  the  building  had 
originally  carried  $25,000,  and  that  It  was  not 
necessary  to  give  notice  as  to  additional  in- 
surance, for  the  reason  that  It  was  a  coin- 
surance risk. 

Defendant  In  error  testified: 

That  in  the  third  conversation  the  matter  of 
additional  insurance  was  mentioned,  and  "Miss 
Johnson  said  it,  was  not  necessary  to  notify 
about  the  additional  insurance,  or  something 
to  that  effect,  because  the  building  bad  originally 
carried  $28,000  up  to  the  time  Stalley  and  them 
bought  it  Tbey  had  canceled  out  some,  in  or- 
det  to  get  the  benefit  of  unearned  premiums  to 
pay  some  inddental  premiums,  and  that  was  all 
they  wanted  to  carry  on  it  anyway,  •  •  • 
ana  besides  that  it  was  a  coinsurance  risk." 


^e  Jmy  fovnd  fbat  defendant  In  error 
had  those  conreraatioiu  with  Miss  Johnson 
"as  testified  to  by  him  upon  the  trial  of  this 
case." 

TbBs  tM  see  that  the  statement  of  defend- 
ant in  error  that  he  intended  to  take  oat  ad- 
ditional insurance  in  the  fntars  was  not  "un- 
certain ta  time."  in  the  first  conversation  it 
inis  stated  that  it  was  to  be  taken  as  "im- 
provements prt^ressed."  The  permit  for  im- 
provements was  for  60  days.  In  the  second 
conversation,  S^ember  17th,  the  statement 
was  that  the  additional  insurance  would  be 
taken  in  a  few  days  (the  $6,000  policy  in 
the  Firemen's  Fund  bad  been  taken  since 
the  first  conversation,  of  which  Miss  John- 
son had  notice).  In  the  third  conversa- 
tion, November  1st  or  2d,  the  matter  of 
further  additional  insurance  was  mentioned 
(and  the -same  was  taken  out  November  6th). 
It  was  not  uncertain  as  to  amount.  The 
amount  was  to  be  $10,000  or  $12,000  (the 
amount  taken  was  $10,000).  It  was  not  de- 
pendent on  a  future  and  uncertain  improve- 
ment. The  improvements  were  actually  pro- 
gressing at  the  time  of  each  of  these  conver- 
sations, and  were  approaching  completion  at 
the  time  of  the  last  conversation.  So  far 
as  Bays  Bros,  were  concerned,  the  addition- 
al insurance  does  not  seem  to  have  depend- 
ed upon  the  future  advance  in  the  value  of 
the  property  by  reason  of  the  improvements ; 
as  it  may  be  fairly  deduced  from  Miss  John- 
son's statements  that  she  thought  the  proper- 
ty would  carry  $25,000  inaurance,  without 
reference  to  such  improvements. 

We  reversed  the  Judgment  in  Bellance  In- 
surance Co.  T.  Dalton,  supra,  on  account  of 
the  refusal  of  the  court  to  submit  to  the  Jury 
the  issues  involved  in  plaintiff  in  error's  fore- 
going proposition.  The  effect  of  the  verdict 
of  the  jury  in  this  case  is  to  find  against 
plaintiff  in  error  on  those  issues. 

The  direct  issues  of  waiver  and  estoppel 
were  not  submitted  to  the  Jury.  They  were 
pleaded.  No  request  was  made  for  the  sub- 
mission of  these  issues.  Hence  it  must  be 
presumed  in  support  of  the  judgment  that 
the  court  found  these  issues  in  favor  of  de- 
fendant in  error,"  if  there  was  sufficient  evi- 
dence to  support  the  same.  Cotton  Mills  Co. 
V.  McCamy,  184  S.  W.  570;  Railway  Co.  v. 
Norrls,  184  S.  W:  262 ;  Railway  Co.  v.  Ber- 
thea,  179  S.  W.  1087.  The  facts  found  by 
the  Jnry,  and  also  the  evidence,  are  sufficient 
to  sustain  such  findings. 

[S]  PlalnUff  in  error  insists  that  it  is  not 
estopped  by  the  legal  opinion  given  by  Miss 
Johnson  as  to  the  property's  being  a  coinsur- 
ance risk.  We  deem  this  testimony  material, 
not  as  showing  estoppel  by  reason  of  a  legal 
opinion  given  by  the  agent  and  acted  upon 
by  the  insured,  but  as  tending  to  show  that 
Miss  Johnson  did,  in  tact,  Waive  the  written 
notice  as  to  the  additional  insurance.  If  she 
thought  it  was  a  coinsurance  risk,  requiring 
no  notice,  why  should  she  not  have  waived 
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tbe  wrltteti  notice  required  by  the  terms  of 
the  policy?  Tbe  conduct  of  C.  B.  Ronlet,  the 
Insurance  actuary,  and  agent  of  the  plaintiff 
In  error,  In  classifying  the  property  as  a  co- 
insnrance  risk  subsequent  to  the  issuance  of 
the  policy  herein  sued  on,  was  well  calculat- 
ed to  cause  Miss  Johnson  to  believe  that  by 
such  action  the  plaintiff  in  error  had  waived 
notice  of  additional  insurance,  and  tiiat 
therefore  such  notice  by  the  defendant  In  er- 
ror was  not  necessary. 

We  have  carefully  examined  plaintiff  in  er- 
ror's remaining  assignments  of  error,  and 
conclude  that  the  same  should  be  overruled. 

Finding  no  error  of  record,  the  judgment 
of  the  trial  court  is  affirmed. 

Affirmed. 


HAMILTON  MILL  &  ELEVATOR  CO.  v. 

STBPHENVILLE  N.  &   S.  T.   BY. 

CO.    (No.  6661.) 

((}ourt  of  Civil  Appeals  of  Texas.     Austin. 

Oct.  18,  1016.     Rehearing  Denied 

Nov.  28.  1816.) 

1.   CARBTISas    ®=992 — llfTEBSTATE     SlIIFHSNTS 

— Dbuvsbt  on  Obukb— Liabiuty  of  Cab- 

BBB. 

Where  the  contract  of  shipment  provided  for 
delivery  on  the  shipper's  order  and  instructed 
the  terminal  carrier  to  notify  the  consignee  of 
arrival  of  tbe  oats,  and  the  shipper  deposited 
the  bill  of  lading  with  draft  attached,  indors- 
ed in  blank,  in  the  bank,  which  placed  the 
amount  of  the  draft  to  the  credit  of  his  check- 
ing account,  but  the  terminal  carrier  in  another 
state  tiad  no  knowledge  of  such  transaction,  and 
the  consignee  refused  the  oats  and  protested  the 
draft,  and  the  shipper  then  repurchased  the 
draft  and  bill  of  lading,  and  mstructed  the 
terminal  carrier  to  deliver  the  oats  to  a  bro- 
ker, and  it  so  delivered  them,  but  more  than  48 
hours  after  arrival,  and  after  such  delivery  the 
broker  secured  judgment  by  default  against 
the  shipper  for  $50  less  than  the  value  of 
the  oats,  the  difference  being  adjusted  by  stipu- 
lation, the  shipper  could  not,  as  a  matter  of  law, 
recover  from  the  initial  carrier  the  value  of 
the  oats. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  343,  364-366;    Dec.  Dig.  «=>92.] 

2.  Oabbiebs   «=9l78— Intbbstatk   Sbipubnts 
— Liabiliit  of  Cabbibb. 

In  such  action,  the  terminal  carrier  was  lia- 
ble only  as  a  warehouseman,  and  not  under  In- 
ttrstate  Commerce  Act  Feb.  4,  1887,  c.  104,  24 
Stat.  379. 

[I5d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  804-S12;    Dec.  Dig.  «8=»17a] 

3.  Cabbxebs  <8=382— Intbbstatx  Shifuxnts— 
Statutes  Govebnino. 

In  an  action  for  value  of  goods  taken  on  ex- 
ecution against  the  shipper  in  favor  of  his 
consignee,  the  liability  of  the  initial  carrier  is 
to  be  tested  by  that  oi  the  terminal  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §|  343,  364-366;    Dec.  Dig.  <8=»92.] 

Error  from  Hamilton  County  Court;  3. 
h.  Lewis,  Judge. 

Action  by  H.  M.  Weiser,  trading  as  the 
Hamilton  Mill  &  Elevator  Company,  against 
the  Stephenvllle  North  &  South  Texas  Ball- 


way   Obmpany.     Tudgmeiit    fbr   defendant, 
and  plaintiff  tninga  error.  .  Affirmed. 

H.  E.  (^hesley  an^  Dewey  Langford,  both 
of  Hamilton,  for  plaintiff  in  error.  BL  B. 
Perkins  and  D.  Uptbegrove,  both  of  Dallas, 
and  A.  R.  Eldson,  of  Hamilton,  for  defendant 
in  error. 


KET,  O.  3.  The  real  plaintiff  in  this  case 
was  H.  M.  Weiser,  though  he  prosecuted  the 
suit  in  his  trade-name  of  the  Hamilton  Mill 
tc  Elevator  Company.  He  sougbt  to  recover 
from  the  Stepbenville  North  &  South  Texas 
Railway  Company,  the  initial  carrier,  the 
value  of  a  certain  car  of  oats  shipped  by  him 
in  his  trade-name  to  Montgomery,  Ala.  The 
defendant's  answer  admitted  certain  allega- 
tions in  tbe  plaintiiTB  petition,  denied  others, 
and  specially  pleaded  that,  under  the  law  of 
Alabama,  if  a  shipment  was  not  removed 
in  48  hours  after  notice  of  arrival,  the  carrier 
became  a  warehouseman,  and  as  more  tban 
48  hours  elapsed  after  notice  of  arrival 
in  this  case,  it  waa  not  llabla  It  also  alleged 
that  after  arrival  the  shipment  was  rejected 
by  the  consignee,  and  that,  upon  being  notified 
of  that  fact,  the  plaintiff  instructed  that  the 
oats  be  turned  over  to  the  Dahlberg  Broker- 
age Company,  which  was  done,  and  the  de- 
fendant thereby  absolved  from  further  liabil- 
ity under  the  bill  of  lading.  Tbe  defendant 
further  pleaded  in  bar  a  judgment  by  the 
city  court  of  Montgomery,  Ala.,  In  favor 
of  the  Dahlberg  Brokerage  Company  and 
against  the  plaintiff  Weiser,  by  which  judg- 
ment all  of  Weiser's  interest  was  divested  out 
of  the  oats.  Replying  by  supplemental  peti- 
tion, tbe  plaintiff  denied  that  the  Dahlberg 
Brokerage  (Dompany  iwas  bis  agent,  and 
denied  that  the  terminal  carrier  bad  ^ny 
right  to  deliver  the  shipment  to  tbe  Broker- 
age Company,  and  denied  that  the  plaintiff 
had  any  knowledge  of  the  judgment  pleaded 
by  the  defendant.  It  was  further  alleged  hi 
the  supplemental  petition  that  on  the  date  of 
the  shipment  the  plaintiff  transferred  the 
bill  of  lading  with  draft  attached  to  the  Ham- 
ilton National  Bank,  and  that  tbe  latter 
thereby  became  the  owner  of  the  property 
shipped,  and  that  thereafter,  on  the  ITth 
day  of  August,  and  after  the  rendition  of  the 
judgment  by  the  Alabama  court,  the  plahi- 
tlff  acquired  title  to  the  property  from  the 
Hamilton  National  Bank.  There  was  a  non- 
Jury  trial,  which  resulted  in  a  judgment  for 
tbe  defendant,  and  the  plaintiff  has  brought 
the  case  to  this  court  by  writ  of  error. 

We  have  considered  all  the  questions  pre- 
sented in  the  briefs,  and  have  reached  the 
conclusion  that  the  judgment  should  be  af- 
firmed :  and,  without  any  further  discussion, 
we  adopt  the  findings  of  fact  and  conclusions 
of  law  ffied  by  the  learned  trial  Judge,  which 
are  as  follows: 


ft=>For  other  case*  see  same  topic  and  KSft-tWUBEB,  m  all  Key-Numbered  Dlaests  and  tndezei 
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"Findings  of  Fact 

"(1)  I  find  that  the  Hamilton  Mm  ft  Elevator 
Company  is  a  trade-name  under  which  H.  M. 
Wciser  does  business  at  Hamilton,  Tex.,  and 
that  on  June  27,  1912,  said  Weiser  delivered  to 
the  StephenviUe  North  &  Sooth  Texas  Railway 
ComiMtny,  which  was  at  such  time  and  is  now 
a  common  carrier,  a  car  of  oats  for  through 
shipment  to  MontKomery,  Ala. 

'^(2)  I  find  that  the  contract  of  shipmott,  among 
other  thin^  provided  that  said  oats  be  deliv- 
ered  to  shipper's  order,  and  instructed  that  the 
terminal  carrier,  which  was  the  Mobile  &  Ohio 
Railway  Company,  notify  Belser  Qrocer:|r  G<Hn- 
pany,  of  Montgomery,  Ala.,  of  the  arrival  of 
said  car  of  oats.  In  this  connection  I  find  that 
said  car  of  oats  had  been  sold  to  said  Belser 
Grocery  Company  by  said  Weiser. 

"(3)  I  furthar  find  that  on  the  said  27th  day  of 
June,  1912,  said  Weiser  indorsed  in  blank  and 
Uelivered  or  deposited  the  bill  of  lading  to  said 
car  of  oats,  wlUi  draft  attached  on  Belser  Gro- 
cery Comnanv  for  $471.48,  to  the  Hamilton 
National  Bank,  end  that  said  amount  was  plac- 
ed to  the  checking  account  of  the  said  Weiser, 
he  being  at  the  time  a  patron  of  said  bank ; 
but  in  this  connection  I  find  that  the  said  Mobile 
ft  Ohio  Railway  Company  had  no  knowledge  of 
such  transaction  hetween  said  Weiser  and  said 
bank  at  any  time  prior  to  the  delivery  of  said 
oats  as  hereinafter  found.  Neither  did  the 
Dahlberg  Brokerage  Company  have  knowledge 
of  said  transaction. 

"(4)  I  further  find  that  the  bill  of  lading,  with 
draft  attached,  was  sent  to  the  wrong  party, 
and  that  there  was  some  delay  in  presenting  the 
same  to  the  Belser  Grocery  Company,  and  that 
said  company  refused  to  receive  said  oats,  and 
that  the  draft  attached  to  tiie  bill  of  lading 
was  protested  on  the  6th  of  August  1912. 

"(&)  I  further  find  that  after  said  draft  was 
protested  it  was  returned  to  the  Hamilton  Nat- 
tional  Ban^  and  on  the  17th  day  of  August, 
1912,  said  Weiser  paid  said  bank  the  amount  of 
said  draft  and  recSved  back  said  bill  of  lading. 

"(6)  I  further  find  that,  after  the  refusal  by  the 
•aid  Belser  Company  of  said  car  of  oats,  which 
oats  arrived  in  due  time,  and  no  complaint  as 
to  its  condition  appears  to  have  been  made,  said 
Weiaer  was  notified  of  snch  refusal,  and  in- 
■tmcted  the  Dahlberg  Brokerage  Company  to 
make  indemnity  bond  and  take  out  the  oats  and 
do  the  best  it  could  with  them.  In  this  connec- 
tion I  find  that  said  Mobile  ft  Ohio  Railway 
Company  was  shown  the  instructions,  whicn 
were  by  wire  to  the  Dahlberg  Brokerage  Com- 
pany, and  that  the  Dahlberg  Brokerage  Com- 
pany put  up  with  said  Mobile  &  Ohio  Railway 
Company  a  certified  check  for  the  amount  of 
$471.48,  plus  ten  per  cent.,  which  check  was 
received  by  said  Mobile  &  Ohio  Railway  Com- 
pany, and  said  car  of  oats,  in  accordance  with 
said  instructions  by  wire,  was  delivered  to  said 
Dahlberg  Brokerage  Company  in  good  condition. 

"(7)  I  further  find  that  the  contract  of  ship- 
ment between  the  said  StephenviUe  North  & 
South  Texas  Railway  Company  and  the  said 
Weiser,  among  other  things,  provided  that  after 
48  honrs  elapsed  after  the  shipment  arrived,  ^e 
liability  of  the  railroad  company  as  a  common 
carrier  ceased,  and  after  said  48  hours  the  lia- 
bility was  that  of  a  warehouseman.  In  this 
connection,  I  also  find  that  the  law  of  Alabama 
provides  that  after  48  hours  the  carrier's  liabil- 
ity as  such  ceased,  and  the  liability  is  then 
that  of  a  warehouseman  only. 

"(8)  I  farther  find  that  more  than  48  honrs 
elapsed  after  tiie  arrival  of  said  oats  at  Mont- 

g ornery,  Ala.,  before  its  delivery  to  said  Dahl- 
erg  Brokerage  Company  and  notice  to  Belser 
Oroceiy  Company. 

"(9)  I  farther  find  that  after  the  execution  and 
Mivetj  of  said  certified  check  and  the  delivery 
of  said  oats  on  the  order  of  said  Weiser  to  the 
said  Dahlberg  Brokerage  Company,  said  broker- 
age company  instituteasnit  in  the  city  court  of 
llontgonoijr,'  Ala.,   against  said .  Weiaer,   and 


gamisheed  the  said  Mobile  ft  Ohio  Railway 
Company  in  said  suit.  In  this  connection  I  find 
that  said  court  in  Alabama  has  Jurisdic- 
tion of  the  subject-matter  of  this  suit ;  that  the 
auastion  of  the  ownership  of  said  oats,  or  tb« 
proceeds  thereof,  was  a  material  question  in 
said  suit,  and  that  said  Mobile  ft  Ohio  Railway 
Company  and  the  said  H.  M.  Wdaer  were  pro^ 
erly  served  with  the  necessary  process  to  give 
che  court  jurisdiction  of  said  company  and  of 
said  Weiser,  who  was  a  nonresident  and  did  not 
answer,  and  said  judgment,  under  the  laws  of 
Alabama,  was  and  is  a  vahd  judgment,  and  is 
still  subsisting  as  snch  valid  judgment.  I  also 
find  that  said  court  was  a  court  of  record. 

"(10)  I  further  find  that  in  said  suit  said 
Dahlberg  Brokerage  Company  recovered  judg- 
ment against  said  Weiser  m  the  sum  of  S— 

and  costs  of  suit,  amounting  to  S423.81^  and 
that  it  also  recovered  against  said  Mobile  ft 
Ohio  Railway  Company,  as  garnishee,  the 
amount  so  recovered,  together  with  cost,  amount- 
ing to  the  sum  of  $423.81 ;  but  I  further  find, 
in  this  connectibn,  that  by  agreement  in  open 
court  the  difference  coming  to  the  said  Weiser 
in  ezoess  of  the  amoont  recovered  in  said  suit 
waa  to  be  adjusted  between  the  parties  without 
that  isaoe  being  raised  in  tliis  suit,  the  plaintiff 
in  this  suit  in  open  court  expressly  stating  such, 
and  the  defendant  in  this  suit  assenting  thereto. 

"(11)  I  further  find  that  the  said  Weiser  vis- 
ited Montgomery,  Ala.,  during  the  pendency  of 
the  controversy  out  of  which  this  suit  grew,  and 
that  he  wrote  a  letter  to  his  agent  in  Hamilton, 
or  rather  to  himself  as  Hamilton  Mill  &  Eleva- 
tor (Company,  in  which  he  stated,  among  other 
things,  the  following:  'I  have  gone  over  the 
controversy  between  the  Hamilton  Mill  &  Eleva- 
tor Company  and  Dahlberg  Brokerage  Company 
with  reference  to  commissions  and  also  witn 
reference  to  the  rejected  car  consigned  to  Bclaer 
Grocery  Company,  and  find  the  same  to  be  all 
right  and  honestly  handled  by  Dahlberg  Broker- 
age Company.' 

"Ckmclusions  of  Law. 

[1-31  "I  find,  as  a  matter  of  law,  that  nnder 
the  above  state  of  facts  the  plaintiff  is  not 
entitled  to  recover  against  the  defendant,  and 
accordingly  here  enter  judgment  that  plaintiff 
take  nothing  by  this  suit,  and  that  the  defendant 
go  hence  without  day  and  recover  of  and  from 
the  plaintiff  all  cost  in  this  behalf  expended,  for 
which  execution  may  issue. 

"The  above  are  all  my  conclusions  of  law; 
but,  referring  to  the  third  paragraph  of  the  mo- 
tion for  new  trial,  I  will  state  this:  In  giving 
judgment,  among  other  things,  I  said  that  under 
the  law  of  Texas,  had  the  Hamilton  National 
Bank  been  a  party  to  this  suit,  the  doctrine  of 
the  case  of  Adone  ft  Lobit  v.  Seeligson,  and 
many  other  cases  dted  by  counsel,  would  apply 
as  between  tiie  bank  and  plaintiff  in  the  Dahl- 
berg Brokerage  Company's  suiL  In  this  case, 
however,  as  the  bill  of  lading  or  the  waybill 
made  the  delivery  of  the  oats  subject  to  ship- 
per's order,  and  the  shipper  having  ordered  it 
delivered  to  Dahlberg  Brokerage  Company,  and 
the  Mobile  &  Ohio  Railway  C!ompany  not  know- 
ing of  any  transaction  between  shipper  and  the 
bank,  such  doctrine  would  not  apply,  as  this 
suit  IB  brought  under  the  Carmack  Amendment 
to  the  Interstate  Commerce  Act,  and  the  lia- 
bility of  the  defendant  in  this  suit  must  be 
tested  by  the  liability  of  the  terminal  carrier, 
the  Mobile  ft  Ohio  Railway  Company.  Besides 
this,  I  held  that  the  judgment  in  the  Dahlberg 
Company's  suit  was  not  subject  to  collateral  at- 
tack on  jurisdictional  or  other  questions  involv- 
ed therein.  I  also  held  that  the  liability  of  the 
Mobile  &  Ohio  Railway  Company  was  that 
of  a  warehouseman,  and  that  no  judgment  under 
the  Interstate  Commerce  Act  could  be  had 
against  said  Mobile  ft  Ohio  Railway  Company, 
In  other  words,  this  action  cannot  b«  sustained 
under  the  federal  law." 

Judgment  affirmed. 
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BUBJLL  PLANING  MILL  CJOBP.  t.  BTn> 

LARDetal.    (No.  7042.) 

(Court  of  OivQ  Appeals  of  Texas.    DaHaa.    Not. 

25,  1916.) 

1.  Meoeanios'  Liens  ®=9316  —  CoxraACTOB's 
Bond  —  Matekiaijcan  as  BBWEnoiABT  — 
Failure  to  Give  Notice. 

Where  the  bond  of  a  contractor  for  a  church 
building  provided  that  the  bond  was  for  the  use 
and  benefit  of  all  persons  who  became  entitled 
to  liens  under  the  contract  and  might  be  sued 
upon  by  them  as  if  executed  to  them,  and  was 
conditioned  that  the  contractor  pay  all  indebted- 
ness, etc.,  and  complete  the  contract  free  of  me- 
chanics' liens,  a  materialman  who  did  not  give 
notice  to  the  diurch  in  the  time  and  manner 
specified  by  statute  was  entitled  to  sue  the  sure- 
ties on  the  bond  for  the  payment  of  his  debt 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
liens.  Cent  Dig.  {  658;  Dec.  Dig.  <e=3315;  Con- 
tracts, Cent  Dig.  fg  793,  794.] 

2.  Appbai.  akd  Ebbob  «=»154(4)  —  Riaar  i!0 

APPEAIr-CONTBAOTOB'a  BOND— SURETIES. 

In  an  action  by  a  materialman  against  the 
contractor  and  sureties  on  his  bond,  which  was 
for  the  benefit  of  all  persons  who  became  enti- 
tled to  liens,  where  the  contractor  admitted  lia- 
bility, and  exceptions  of  sureties  to  complaint 
were  sustained,  plaintiff's  election  to  take  judg- 
ment against  the  contractor  was  not  voluntary 
so  as  to  prevent  him  from  seeking  relief  by  ap- 
peal from  the  error  committed  in  sustaining  the 
exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  966-968;  Dee.  Dig.  «== 
134(4).] 

3.  Appeal  and  Ebbob  <8=>1173(S)— Rxtebsal— 
Effect— Pabty  Not  Pabty  to  Appeal. 

Under  the  statute  providing  that  there  shall 
be  but  one  final  judgment  in  a  case,  although 
there  may  be  several  defendants,  and  no  final 
judgment  can  be  rendered  against  one  until  ren- 
dered as  to  all,  however  independent  of  each 
other  their  respective  defenses  may  be,  in  an 
action  against  a  contractor  sureties  on  bis  con- 
tractor's bond,  a  judgment  against  the  contractor 
on  his  admission  of  liability  and  sustaining  ex- 
ceptions of  sureties  to  the  complaint  was  a  final 
one  disposing  of  the  case  as  to  all  parties,  so 
that  on  an  appeal  from  the  court's  action  in  sus- 
taining the  exceptions,  to  which  the  contractor 
was  not  a  party,  a  reversal  for  error  will  oper- 
ate as  a  reversal  as  to  all  parties  including  the 
contractor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4570;  Dec.  Dig.  «=»1173(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Judgment] 

Error  from  District  Court,  Ellis  County; 
F.  L.  Hawkins,  Judge. 

Suit  by  the  BueU  Planing  Mill  Corpora- 
tion against  £2.  S.  Boze  and  others.  From 
a- judgment  for  plaintiff  against  named  de- 
fendant, but  sustaining  exceptions  of  defend- 
ants George  P.  Bullard  and  others,  and  from 
an  order  overruling  plaintiff's  motion  for  new 
trial,  plaintiff  brings  error.  Reversed  and 
remanded. 

Locke  &  Locke,  of  Dallas,  for  plaintiff  la 
error.  G.  C.  Groce  and  J.  L.  Gammon,  both 
of  Waxahachie,  for  defendants  in  error. 

RAINEY,  a  X  This  suit  was  brought  by 
BueU   Planing  Mill   corporation  to  recover 


from  B.  S.  Boze  and  his  bondsmen,  George 
P.  BnHard,  W.  A.  Crow,  B.  a  Johnston,  J. 
W.  Harrison,  and  3.  L.  Gammon,  a  balance 
of  $809.84,  and  Interest,  for  oerUln  building 
material  supplied  to  said  Boze  for  ose  in 
the  construction  of  a  dinrdi  building  In  Abi- 
lene, Tex.  The  cause  was  tried  by  the  court 
without  a  Jury,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  against  E.  S.  Bon 
for  9902.49,  and  costs.  But,  certain  excep- 
tions by  the  other  defendants  to  the  plaintiff's 
petition  having  been  sustained,  and  the  plain- 
tiff having  declined  to  amend.  Judgment  was 
rendered  that  the  plaintiff  take  nothing 
against  them.  The  plaintiff  filed  a  motion  for 
new  trial,  and  duly  assigned  therein  the  er- 
rors of  the  court  In  sustaining  such  excep- 
tions, and  on  the  overruling  of  such  motion 
prosecuted  a  writ  of  error  to  this  court  fw 
the  revision  of  the  Judgment 

The  exceptions  sustained  to  plaintiff's  i)etl- 
tlon  were  as  follows: 

"(1)  It  does  not  appear  from  said  petition  that 

plaintiff   ever   bad    any   lien   or   right   of    lien 

against   the   First  Baptist  Church  of  Abilene, 

i  Tex.,  or  that  it  ever  became  entitled  to  a  Hen 

I  upon  said  church  under  the  contract  between 

:  said  church  and  defendant  Boze,  alleged  in  said 

petition,  according  to  the  provisions  of  law  in 

such  cases  made  and  provided." 

"(3)  It  does  not  appear  from  said  petition  that 
plaintiff  ever  fixed  a  lien  upon  the  church  men- 
tioned therein  or  ever  became  entitled  to  fix  a 
lien  upon  said  church  according  to  the  provisions 
of  law  in  such  cases  made  and  provided,  or  ever 
attempted  so  to  do." 

To  this  ruling  of  the  court  the  plaintiff 
duly  excepted  and  assigns  error. 

The  petition,  after  omitttng  formalities, 
reads  as  follows: 

"(1)  Under  date  of  October  20,  1009,  the  de- 
fendant E.  S.  Boze,  who  is  a  contractor  by  oc- 
cupation, entered  into  a  written  contract  witit 
the  First  Baptist  Church  of  Abilene,  Tex.,  fbr 
the  erection  oC  a  church  building  on  lots  4,  6,  and 
6  in  block  47  of  the  city  of  Abilene,  Tex.  in 
said  contract  the  said  defendant  Boze  agreed  to 
furnish  aU  the  labor  and  material  for  said  build- 
ing and  to  deliver  the  same  complete  to  said  the 
Baptist  Church  of  Abilene,  Tex.  lie  also  agrepd 
to  furnish  said  the  Baptist  Church  of  Abilcnei 
Tex.,  with  a  release  from  any  liens  or  rights  of 
lien  against  said  property  or  building  by  means 
of  a  bond  annexed  to  said  contract  In  pursu- 
ance of  said  agreement,  said  bond  was  duly  exe- 
cuted by  the  defendant  BOze  and  by  all  of  the 
other  defendants  herein,  and  duly  delivered  to 
said  the  Baptist  Church  of  Abilene,  Tex.  Said 
bond  is  in  words  and  figures  substantially  as  fol- 
lows: 

"  'Know  all  men  by  these  presents  that  I,  E.  S. 
Boze,  and  the  following  signers,  of  the  city  of 
Waxahachie,  county  of  Ellis,  state  of  Texas,  are 
held  and  firmly  bound  unto  trustees  of  First 
Baptist  Church  of  Abilene,  county  and  state,  as 
well  as  to  all  persons  who  may  become  entitled 
to  liens  under  the  contract  hereinbefore  mention- 
ed, in  the  sum  of  ten  thousand  six  hundred  and 
eighty-seven  and  '"/ion  dollars  lawful  money  of 
the  United  States  of  America,  to  be  paid  to  the 
said  trustees  of  the  First  Baptist  Church  of  Abi- 
lene, and  to  said  parties  who  may  be  entitled  to 
liens,  their  executors,  administrators,  or  assigns, 
for  which  payment  well  and  truly  to  be  made  w« 
bind  ourselves,  one  and  each  of  our  heirs,  execu- 
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tat*,  and  adrntaiatrators,  jointly  and  tvfvnSif, 
firmly  by  theae  prcsanta. 

"  'Sealed  with  our  seals;  dated  this  20tlt  day 
of  October,  1909. 

"  The  condition  of  thia  obligation  is  aoeh  that, 
if  the  above-bonnden  £.  S.  Boa^  lua  executors, 
administrators,  or  assigns,  Bhall  in  all  things 
stand  to  and  abide  by,  and  well  and  truly  keep 
and  perform  the  covenants,  conditions,  and 
agreements  in  above-mentioned  contract,  entered 
into  by  and  between  the  said  E.  S.  Boze,  of 
Wazabachie,  Texas,  and  the  said  trustees  of 
First  Baptist  Church  of  Abilene)  dated  on  the 
20th  day  of  October,  1909,  for  the  construction 
of  the  work  or  works  on  the  lot  mentioned  in  the 
foregoing  contract,  and  shall  and  duly  and 
promptly  pay  and  discbarge  all  indebtedness  that 
may  be  incurred  by  the  said  contractor  in  carry- 
ing out  the  said  contract,  and  complete  the  same, 
free  of  all  mechanic's  ficns,  and  shall  truly  keep 
and  perform  the  covenants,  conditions,  and 
agreements  in  said  contract  and  in  the  within  in- 
strument contained,  on  his  part  to  be  kept  and 
performed,  at  the  time  and  in  the  manner  and 
form  therein  specified,  as  well  as  all  costs,  in- 
cluding attorney's  fees,  in  enforcing  the  payment 
and  collection  of. any  and  ail  indebtedness  in- 
curred by  said  'B.  S-  Boze  in  carrying  out  the  said 
contract,  then  the  above  obligation  shall  be  Toid; 
else  to  remain  in  full  force  and  virtue. 

"  'This  bond  is  made  for  the  use  and  benefit  of 
all  persons  who  may  become  wtitled  to  liens 
under  the  said  contract,  according  to  the  provi- 
sions of  law  in  such  cases  made  and  provided, 
and  may  be  sued  npon  by  them  as  if  executed  to 
them  in  proper  person. 

"-'In  testimony  whereof  witness  the  hands  aad 
seals  of  the  said  E.  S.  Boze  and  said  bondsmen 
hereto  affixed  the  day  and  year  above  written. 
"  '[Signed]        B.  8.  Boze. 

.     "  'Geo.  P.  BuUard. 
"  "W.  A.  Crow. 
"  'R.  C.  Johnston. 
"  'J.  W.  Harrison. 
"'J.  li.  Gammon.' 

"(2)  Thereupon  the  defendant  Boze  commenced 
the  erection  of  said  building,  purchasing  sucb  ma- 
terials as  were  needed  therefor  from  time  to  time; 
and  as  the  work  progressed  said  the  First  Bap- 
tist Church  of  Abilene,  Tex.,  made  payments  to 
said  Boze  on  account  thereof,  in  accordance  with 
said  contract.  Thereafter,  in  December,  1910, 
said  building  was  completed,  and  was  delivered 
to  and  accepted  by  said  the  Baptist  Church  of 
Abilene,  Tex.,  and  the  balance  due  of  the  entire 
contract  price' of  $42,790  was  thereupon  paid  by 
said  the  Baptist  Church  of  Abilene,  Tex.  The 
payments  so  made  by  said  the  First  Baptist 
Church  of  Abilene,  Tex.,  and  especially  the  pay- 
ment last  made  as  aforesaid,  were  made  in  re- 
liance upon  the  bond  aforesaid. 

"(3)  During  the  erection  of  said  building  the 
plaintiff  corporation,  which  is  engaged  in  the 
business  of  manufacturing  and  seUing  building 
material,  furnished  to  the  said  Boze  at  bis  in- 
stance and  upon  his  order,  for  use  in  the  erection 
of  said  bnilding,  a  large  amount  of  material,  the 
items  whereof  are  set  forth  in  a  verified  account 
attached  to  this  petition,  marked  Exhibit  A,  and 
Jaereby  made  a  part  thereof.  All  of  said  mate- 
rial was  furnished  by  the  plaintiff  to  be  ased  jn 
the  erection  of  said  building,  and  all  of  the  same 
actually  was  used  in  the  erection  thereof.  For 
all  of  said  material,  excepting  the  last  three 
items  thereof,  to  wit,  18  window  stools  li/ie  by 


liable,  to  pay  to  the  plaintiff  the  sum  of  $2,250 
in  cash;  and  for  said  three  items  of  material  the 
aaid  defendant  Boze  promised  and  t)ecame  liable 
to  pay  to  the  plaintiff  the  reasonable  value  there- 
of, which  was  the  sum  of  $11.50  in  cash.  There- 
after, on  account  of  said  material,  Uie  said  de- 


bndant  Boze  paid  to  tiie  plaintifl  in  the  aggre- 
gate the  6um  of  $1,4{U.66.  The  items  of  said 
payments  are  set  forth  in  the  verified  account  at- 
tached to  this  petition,  marked  Exhibit  A,  and 
ni*de  a  pftrt  hereof.  But  the  remainder  of  the 
siun  which  the  said  defendant  Boae  so  promised 
to  pay  and  became  liable  to  pay,  though  long 
since  past  doe,  has  never  been  paid  by  the  said 
defendant  Boze  or  by  any  one  else  for  him.  Fre- 
quent and  repeated  demands  have  been  made  up- 
on hte  fer  the  payment  thereof,  but  he  has  fail- 
ed and  tefussd  te  pay  the  same  or  any  part 
thereol 

"(4)  By  the  terms  of  the  bond  aforesaid  the 
defendants  bound  themselves  not  only  to  the 
trustees  of  the  First  Baptist  Church  of  Abilene, 
Tex.,  but  also  to  all  persons  who  might  become 
entitled  to  liens  under  said  building  contract,  in 
the  ram  of  $10,687.50,  conditioned,  among  other 
things,  that  the  said  defendant  Boze  should  duly 
and  promptly  pay  and  discharge  all  indebtedness 
that  might  be  incurred  by  him  in  carrying  out 
said  contract,  and  it  was  expressly  provided  in 
said  bond  aa  aforesaid  that  the  same  was  made 
for  the  use  and  benefit  of  all  persons  who  might 
become  entitled  to  liens  under  said  contract,  ac- 
cording to  the  provisions  of  law  in  such  cases 
made  and  provided,  and  that  it  might  be  sued  up- 
on by  sodi  persons  as  if  executed  to  them  in 
proper  person. 

"(5)  The  indebtedness  to  this  plaintiff  above 
set  ont  was  incurred  by  the  said  defendant  Boze 
as  contractor  in  carrying  out  said  building  con- 
tract, and  this  plaintiff  by  reason  of  the  facts 
hereinbefore  set  forth  was  one  of  those  who,  ac- 
cording to  the  provisions  of  law  in  such  cases 
made  and  provided,  might  become  entitled  to  a 
lien  under  said  building  contract,  and  was  enti- 
tled to  a  lien,  and  so  was  one  of  those  for  whose 
benefit  said  bond  was  executed  and  to  whom  the 
defendants  bound  themselves  thereby. 

"(6)  By  reason  of  the  premises  the  defendants 
bound  themselves,  and  became  liable,  jointly  and 
severally,  to  pay  the  plaintiff  the  amount  of  the 
indebtedness  aforesaid,  together  with  interest 
thereon,  at  the  rate  of  6  per  cent  per  annum." 

[1]  The  first  proposition  submitted  by 
plaintiff  In  error  is : 

"The  averments  of  the  petition  that  the  de- 
fendant E.  S.  Boze  was  under  contract  with  the 
church  for  the  erection  of  the  buUding,  that  the 
material  in  question  was  purchased. by  him  and 
supplied  to  him  for  use  in  the  construction  there- 
of, and  that  it  was  used  in  the  construction 
thereof  are  sufficient  to  show  that  the  plaintiff 
is  one  of  the  persons  for  whose  benefit  the  bond 
sued  on  was  executed,  even  though  it  be  not  al- 
leged that  at  the  time  and  in  the  manner  speci- 
fied by  statute  the  plaintiff  gave  notice  to  the 
church  of  its  daim,  and  filed  affidavit  and  state- 
ment thereof  in  the  office  of  the  county  clerk  of 
the  county." 

In  anstalning  said  exceptions  to  tbe  peti- 
tion we  are  of  the  opiniop  that  the  court 
erred.  In  the  case  of  Bullard  v.  Norton,  182 
S.  W.  ■  668,  decided  by  our  Supreme  Court, 
where  the  bond  was  the  same  as  here  sued 
on,  It  W&s-  held  that  a  cause!  of  actlou  in 
favor  of  a  materialman  was  given  anQ  upon 
that  caae  our  holding  Is  based  and  the  citing 
of  other  authorities  is  unnecessary. 

[2,  3]  It  is  contended,  however,  by  defend; 
ant  in  error  that,  after  exceptions  were  sus- 
tained to  the  cause  of  action  as  to  the  sure- 
ties, plaintiff  refused  to  amend  and  elected  to 
take  Judgment  against  Boze,  the  principal  In 
said  bond,  with  on  award  of  execution,  which 
is  final,  and  which  (qjteratea  as  a  release  «f 
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tbe  sureties,  as  Boze  Is  not  a  party  to  tbis 
writ  of  error. 
The  proposition  is  submitted  that : 
"In  this  state  of  the  record  we  sabmit  that 
this  action  operated  legally  as  a  discontinuance 
as  to  the  sureties ;  for  under  onr  statutes  there 
can  be  but  one  final  judgment  In  a  suit." 

It  is  argued  that : 

Had  laid  exceptions  been  overruled,  defendant 
In  error  "would  have  had  the  right  then  to  have 
pleaded  over  against  Boze  and  to  have  judgment 
over  against  him  for  any  amount  that  might 
have  been  adjudged  against  them." 

Our  statute  provides,  aa  a  general  rule,  for 
the  rendering  of  but  one  final  Judgment  in  a 
case,  but  we  do  think  this  rule  will  not  be 
infringed  by  a  reversal  here.  Boze  admitted 
his  liability,  and  the  sustaining  of  the  excep 
tions  by  the  court  as  the  case  was  on  trial 
left  plaintiff  no  other  alternative  but  to  take 
judgment  on  Boze's  confession,  so  such  elec- 
tion by  plaintiff  was  not  voluntary,  and 
should  not  prevent  his  seeking  relief  from  tbe 
error  conuuitted  by  apiteal.  Before  plaintiff 
could  have  recovered  judgment  against  the 
sureties  it  was  necessary  that  Judgment  be 
rendered  against  Boze,  and  to  say  under  the 
circumstances  that  plaintiff  has  no  relief 
against  the  injustice  done  him  is  evidently 
not  contemplated  by  law. 

The  judgment  in  this  case  was  a  final  one, 
disposing  of  the  case  as  to  all  parties.  It  is 
erroneous  as  relates  to  defendants  in  error. 
Boze  confessed  Judgment,  and  cannot  com- 
plain. He  is  not  made  a  party  to  tbis  ap- 
peal, but  tbe  case  is  here,  and,  as  tbe  sure- 
ties were  deprived  of  an  opportunity  to  have 
Judgment  over  against  bim  in  tbe  event  one 
was  rendered  against  tbem,  we  tbink  a  re- 
versal in  tliia  case  operates  as  a  reversal  as 
to  all  parties,  which  will  afford  sucb  relief 
to  tbe  sureties  as  they  may  be  entitled  to  on 
a  new  trial. 

Under  tbe  principle  laid  down  in  Wootters 
r.  Kauffman,  67  Tex.  489,  8  S.  W.  465,  fol- 
lowed in  case  of  Nasworthy  v.  Draper,  29  S. 
W.  667,  and  Reed  v.  Cavltt,  10  Tex.  Civ.  App. 
373,  80  S.  W.  575,  tbis  Judgment  la  reversed, 
and  cause  remanded. 


GRAVES  7.  M.  GBimN  O'NBIL  &  SONS  et 
aL    (No.  7790.) 

(Court   of   Cml   Appeals    of   Texas.      Dallas. 
Nov.  11,  1916.) 

1.  Injunction  «=5>]46— Ajtidavit  to  Psn- 
noN. 
The  affidavit  verifying  petition,  without 
which  Vernon's  Sayles'  Ann.  Civ.  St.  1914.  art. 
4649,  provides  injunction  shall  not  be  granted, 
must  be  that  the  facts  stated  in  the  j>etition  are 
true,  and  must  be  direct  and  positive  and  not 
from  hearsay ;  so  that  one  that  afSant  has  read 
the  petition,  and  that  the  statements  of  facts 
there  are  true  to  the  best  of  bis  knowledge  and 
belief,  is  insufficient. 

'   [EJd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |g  318,  821 ;  Dec.  Dig.  «8=»146.] 


2.  Aftkai.  and  BnoB  «s»854(2)  —  AmsK- 
ANCB— Reasons  of  Tbiai.  Coubt. 

Judgment  denying  injunction,  though  plac- 
ed on  other  grounds,  may  be  affirmed  because  of 
insufficiency  to  authorize  injunction  of  the  af- 
fidavit to  the  petition,  questioned  by  special  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3408-3410;  Dec.  Dig.  e=> 
854(2).] 

3.  Municipal  Cobpobationb  <S=>89S— "Was- 
BANTs"  oB  "Bonds." 

A  citjr  intending  to  issue  warrants  as  evi- 
dence of  indebtedness  created  by  contracts  for 
improvements,  and  having  taken  the  steps  nec- 
essary therefor,  instruments  issued  pursuant 
thereto,  regardless  of  their  form  and  the  fact 
that  they  contain  elements  of  a  bond,  are  war- 
rants, and  not  bonds,  which  it  cannot  issue  un- 
less authorised  by  a  majority  of  the  taxpaying 
voters. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  |  1883;  Dec.  Dig.  t=> 
888. 

For  other  definitlonB,  see  Words  and  Phraaes, 
First  and  Second  Series,  Bond;   Warrant] 

4.  MUNICIPAI.     GOBPO&ATIONB     «S3l000(Q     — 

Taxpaybb's  Action  —  Cobbbgtion  of  Bkc- 

OBD  of  City  Counoh.. 
All  parties  interested  being  before  the  court 
in  a  taxpayer's  action  to  enjoin  collection  of  a 
tax  to  retire  city  warrants,  on  the  ground  that 
tbe  levy  did  not  have  the  consent,  required  by 
Rev.  St.  art  931,  of  two-thirds  of  the  aldermen 
elected,  the  record  of  the  city  council,  pleaded 
by  plamtiff,  showing  that  only  three  of  the  five 
aldermen  voted  for  the  levy  being  directly  at- 
tacked by  allegation  that  it  was  a  clerical  mis- 
take^ and  that  in  fact  four  of  tlie  aldermen  vot- 
ed therefor,  may  be-  required  to  be  corrected,  is 
prayed,  on  evidence  showing  such  fact 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  «=»10()0(6).] 

5.  MDNICIPAI.  GOBFOBAnONB   i8=»142  —  Dta- 

qgalification— holdinq  two  offices  — 

"Office  of  Euoluubnt." 
No  salary  for  alderman  bemg  provided  by 
the  statute  under  which  a  city  was  mcorporatcd 
or  by  ordinance,  he,  though  holding  another  sal- 
aried office,  is  not,  within  Const  art  16,  I  40, 
prohibiting  any  person  from  holding  at  the  same 
time  more  than  one  civil  office  of  emolument. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Oorporations,  CentLDig.  {  314;  DecDig.  <$=>142.j 

6.  Municipal  Cdbpobations  ^=9147— Aldeb- 
men  —  oollaixbal  attack  on  qualifica- 
TION. 

The  issue  of  disqualification  under  Const 
art  16,  {  40,  of  an  alderman  because  of  elec- 
tion to  and  acceptance  of  another  office  of  emol- 
ument not  being  directly  raised  by  tbe  plead- 
ings in  a  suit  to  enjoin  collection  of  a  tax,  and 
he  having  been  at  least  a  de  facto  alderman, 
acting  ander  color  of  office,  his  vote  for  the  levy 
cannot  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  324,  325 ;  Dec.  Dig. 
*=»147.] 

7.  Municipal  Cobpobationb  «s»340  —  Wab- 
BANTS— Diversion  fbom  Pubpobb. 

There  was  no  diversion  from  their  purpose 
of  warrants  of  a  city  issued  for  improvement 
and  extension  of  its  waterworks,  then  consisting 
of  a  well ;  the  object  of  the  contract  being  to 
connect  the  system  to  such  wdl,  and  tbe  speciS- 
cations  of  the  contraet  being  carried  out  witii 
the  single  exception  that  after  the  contract  was 
made  and  the  work  was  commenced  it  was 
found  the  well  was  too  small,  and  the  dty  from 
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other  fnnds  dug  a  larger  one,  a  few  feet  away, 
and  the  aystem  was  attached  to  it. 

[£2d.  Note.— For  other  casea,  see  Manicipal 
Corporations,  Cent  Dig.  {  869 ;  Dec.  Dig.  «=» 
340.] 

8.  Mttnicip At  Corporations  «=»354  —  Cow- 
tract— Abbooatioit  BY  SUBBEQUKWT  CoW- 
TRACT. 

Contracts  for  municipal  improvements  were 
not  abrogated  by  a  subsequent  agreement  o£  the 
city  to  deliver  in  advance  the  warrants  for  the 
woric  on  the  ezecatlon  of  an  indemnity  bonfl. 

[Kd.  Note.— For  other  cases,  see  MvnielpBl 
Corporations,  Cent  Dig.  gg  886,  887 ;  Dec.  Dig. 
«=>354.] 

9.  MtJNIOIPAI.  CORPOBATIONS  «=»354  —  CoN- 
TBACT8— ABBOOATION  BT  SUBSEQUKCT  CON- 
TRACT. 

Contracts  for  manicipal  improTemeaats  can- 
not be  abrogated  by  a  subsequent  contract,  if  it 
be  illegal  and  void  because  authorized  by  no  or- 
dinance or  resolution  of  the  city  council. 

lEH.  Note. — ^For  other  cases,  see  Manicipal 
CorDMutiona,  Cent  Dig.  H  886,  887 ;  Dec.  Dig. 

Appeal  from  District  Court,  Grayson  Oodd- 
ty;  W.  M.  Peck,  Judge. 

Action  by  N.  C.  Graves  against  M.  Griffin 
O'Neil  &  Sons  and  others.  From  an  adverse 
Judgment,  plaintllT  appeals.    AfBrmed. 

J.  A.  Ii.  Wolfe,  of  Sherman,  for  appellant. 
J.  3.  CoUins,  of  Dallas,  and  Webb  &  Webb, 
of  Sherman,  for  appellees. 

TAI/BOT,  J.  This  suit  was  Instituted  by 
the  appellant  to  restrain  the  appellees  the 
dty  of  Tioga,  Its  mayor,  A.  J.  Scott,  and 
board  of  aldermen,  Henry  McGehee,  Harry 
Lauderback,  B.  E.  Speers,  T.  J.  Price,  and 
R.  V.  Perry  from  carrying  out  certain  con- 
tracts entered  into  with  M.  Griffin  O'Neil 
&  Sons,  from  diverting  certain  funds  created 
for  a  spedflc  purpose  to  other  and  different 
uses,  and  to  enjoin  the  collection  of  certain 
taxes  which  bad  been  levied  by  the  board 
of  aldermen  of  the  city  of  Tioga  for  the  pur- 
pose of  paying  the  interest  and  creating  a 
sinking  fund  for  the  retirement  of  certain 
warrants  issued  by  the  city  of  Tioga  to  M. 
Griffin  O'Neil  &  Sons.  On  the  7th  day  of 
July,  1916,  the  Hon.  W.  M.  Peck  granted  a 
temporary  restraining  order  and  set  the  case 
down  for  hearing  for  Monday,  July  24,  1916. 
On  July  12, 1916,  an  order  was  entered  modi- 
fying the  original  order  so  as  to  permit  ap- 
pellees to  put  in  engine  and  lay  mains  in  the 
streets  of  the  city  of  Tioga.  On  the  24th  day 
of  July,  1916,  the  cause  came  on  for  hearing, 
and  same  being  adjourned  until  a  later  date, 
was  completed  on  September  2,  1016,  when 
an  order  was  entered  dissolving  the  tempo- 
rary restraining  order  theretofore  granted, 
and  denying  the  temporary  injunction  pray- 
.  ed  for.  It  was  further  ordered  that  the  cause 
be  continued  on  the  docket  of  the  district 
court  for  final  hearing  and  disposition. 
Plaintiff,  in  open  court,  excepted  to  the  rul- 
ing of  the  court,  and  gave  notice  of  appeal. 

The  allegations  of  the  appellant's  petition 
are,  in  substance: 


That  the  city  councU  of  Tioga,  -  Grayson 
county,  Tex.,  on  the  30th  day  of  March,  1916, 
by  ordinance,  entered  into  two  contracts  with 
the  appellee  M.  Griffin  O'Neil  &  Sons— one 
for  the  construction  of  certain  street  im- 
provements In  accordance  with  plans  and 
specifications  adopted  therefor,  at  a  cost  of 
$4,000;  the  other  for  the  improvement  and 
extension  of  the  waterworks  system  of  the 
city,  according  to  plans  and  specifications 
adopted  therefor,  at  a  cost  of  $7,000.  Thai 
the  compensatlrai  for  the  payment  of  the 
work  under  the  respective  contracts  was  pro- 
vided to  be  paid  by  the  issuance  of  Interest- 
bearing  warrants  of  the  dty  to  the  contrac- 
tor, as  the  work  progressed.  That  the  re- 
spective ordinances  provide  for  the  creation 
of  an  Interest  and  sinking  fund  by  the  levy 
of  a  tax  of  25  cents  on  the  $100  to  pay  for 
the  warrants  at  their  respective  maturing 
dates  for  the  improyemeuts  and  extension  of 
the  waterworks,  and  a  levy  of  a  tax  of  15 
cents  to  pay  for  tlie  warrants  paid  to  the 
contractor  for  the  Improvement  of  the  streets 
at  their  maturing  dates.  That  on  the  18th 
day  of  May,  1916,  the  board  of  aldermen  of 
the  dty  of  Tioga  passed  an  ordinance  "audit- 
ing and  allowing  estimate  No.  1  presented 
to  M.  Griffin  O'Neil  &  Sons,  contractors,  cov- 
ering street  work  which  has  been  completed 
by  contractors  under  his  contract  with  the 
city  of  Tioga,  Tex.,  and  authorizing  the  de- 
livery to  said  contractor  of  dty  of  Tioga, 
street  Improrement  warrants  hereby  author- 
ized to  be  issued  in  payment  for  said  work." 
By  said  ordinance  it  was  declared  that  the 
contractor  had  completed,  in  accordance  with 
the  terms  of  his-  contract,  all  the  street  Im- 
provement work  in  accordance  with  the  plans 
and  spedflcatlons  attached  to  his  contract  of 
date  March  30,  1916,  and  the  work  was  ac- 
cepted by  the  dty  and  allowing  contractor's 
estimate  and  ordering  delivered  said  $4,000 
In  street  improvement  warrants.  On  the 
same  date,  to  wit,  May  18,  1916,  a  similar 
ordinance  was  passed  auditing  the  estimate 
of  said  contractor  for  the  waterworks  im- 
provement provided  for  In  his  contract  of 
date  March  80, 1916,  declaring  that  the  work 
had  been  completed  in  accordance  with  the 
plans  and  spedflcatlons,  was  thereby  accept- 
ed by  the  dty  oouncU,  and  ordering  the  de- 
livery to  said  contractor  the  said  $7,000  In 
waterworks  improvement  warrants  provided 
for  In  the  contract  and  ordinance  of  date 
March  30,  1916.  That  the  mayor  and  the 
dty  secretary  of  the  city  of  Tioga  each  Join- 
ed in  a  certificate  to  the  effect  that  said  work 
had  been  done,  completed,  and  accepted  by 
the  dty  coundl  of  the  dty  of  Tioga  as  In  full 
compliance  with  said  respective  contracts, 
and  that  the  work  done  was  worth  the 
amount  paid  therefor.  That  on  the  18th  day 
of  May,  1916,  M.  Griffin  O'Neil  &  Sons  and 
the  dty  of  Tioga,  Tex.,  by  and  through  its 
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mayor,  A.  J.  Scott,  entered  Into  tbe  toUow- 
Ing  contract: 

"The  SUte  of  Texas,  County  of  Cteayion: 
This  agreement,  made  this  the  18th  day  of  May, 
1816,  between  the  city  of  Tioga,  Grayson  coun- 
ty, Texas,  party  of  the  first  part,  and  M.  Griffin 
O'Neil  &  Sons,  of  Dallas,  Dallas  county,  Texas, 
party  of  the  second  part,  witnesseth:  That 
heretofore  on  the  30th  day  of  March,  1916,  the 
above  parties  entered  into  a  contract  whereby 
the  party  of  the  second  part  ia  to  construct  a 
system  of  waterworks  for  the  party  of-  the  first 
part,  at  the  coat  of  eleven  thousand  ($11,000.00) 
dollars,  and  by  the  provisions  of  which  contract 
the  said  party  of  the  first  part  is  to  pay  to  the 
said  party  of  the  second  part  the  before-men- 
tioned sum  of  eleven  thousand  dollars  in  legally 
issued  warrants  of  the  city  of  Tioga.  It  is 
therefore  hereby  further  agreed  that  the  party 
of  the  second  part  shall  deliver  to  the  party  of 
the  first  part  a  solvent  surety  bond  in  the  sum 
of  eleven  thousand  ($11,000.00)  dollars,  said 
bond  to  guarantee  all  the  provisions  of  this  con- 
tract, and  stand  as  a  guarantee  that  the  party 
of  the  second  part  wul  immediately  start  the 
construction  of  the  waterworks  system  and  com- 
plete said  system  in  accordance  with  the. attach- 
ed plans  and  specifications  at  and  for  the  sum 
of  eleven  thousand  dollars,  the  party  of  the  first 
part  hereby  agreeing,  on  receipt  of  said  surety 
bond,  to  deliver  to  the  party  of  the  second  part 
the  before-mentioned  warrants  properly  execnt- 
ed  and  signed,  together  with  all  the  necessary 
delivery  papers  executed  in  the  same  manner  as 
though  the  before-mentioned  work  had  been  com- 
pleted. Signed  and  sealed  by  the  respective  par- 
ties. M.  Griffin  O'Neil  &  Sons,  by  Donald 
O'Neil,  Secretary.  City  of  Tioga,  Texas,  A.  J. 
Scott,  Mayor." 

That  on  tbe  date  this  contract  was  entered 
Into  the  city  council  of  said  city  issued  to 
M.  Griffin  O'Neil  &  Sons  the  warrants  tinder 
both  the  contracts  calling  for  street  Improve- 
ment and  the  improvement  and  extension  of 
the  waterworks  system.  That  the  bond  requir- 
ed of  M.  Grlffln  O'Neil  &  Sons  In  the  fore- 
going contract  was  given.  That  this  transac- 
tion was  done  by  virtue  of  a  conspiracy  be- 
tween the  appellees  on  the  one  hand,  and  M. 
GrlfBn  O'Neil  &  Sons  on  the  other,  to  ac- 
complish by  Indirection,  which.  If  done  direct- 
ly, would  hare  been  an  opea  and  flagrant 
violation  of  law,  and  to  avoid  the  law  re- 
quiring bonds  to  be  first  submitted  to  a  vote 
of  the  qualified  taxpayers,  and  that  the  war- 
rants 80  issued  are.  In  truth  and  in  fact, 
bonds.  That  tbe  taxes  levied  or  attempted  to 
be  levied  In  each  of  the  ordinances  referred 
to  are  Illegal,  In  that  two-thirds  of  all  the 
aldermen  elected  to  said  offices  of  the  city 
did  not  vote  for  said  tax  levy.  That  the 
mayor  and  board  of  aldermen  are  seeking 
to  divert,  disburse,  and  expend  the  $4,000 
fund  authorized  far  street  Improvement  In 
the  construction  of  a  sytem  of  waterworks, 
and  that  the  fund  of  $7,000,  which  was  au- 
thorized and  created  for  the  purpose  of  Im- 
proving and  extending  tbe  present  water- 
works system  of  the  dty,  Is  being  diverted 
by  the  council  In  attempting  to  use  the  same, 
for  tbe  construction  of  a  separate  and  Inde- 
pendent system  of  waterworks  In  the  city. 
That  no  interest  or  sinking  fund  was  pro- 
vided to  take  care  of  an  alleged  contract  of 
May  18,  1916,  for  $11,000,  nor  was  the  same 
authorized  by  an  ordinance  <»  resolution. 


or  la  a  lawful  manner,  and  tbat  ainpoUees 
knew  that  the  $11,000  fund  was  being  di- 
verted from  the  parpose  for  which  It  was 
created.  That  the  dty  of  Tioga  paid  to  ap- 
pellee, contractor,  the  warrants  or  money 
prior  to  the  doing  of  any  work  stipulated 
In  the  contract  by  the  contractor.  Thac  the 
city  council  Is  attempting  to  levy  a  tax  and 
will  continue  to  levy  a  tax,  as  provided  for 
by  tbe  respective  ordinances,  for  the  year 
1916,  and  subsequent  years,  to  pay  for  the 
warrants.  That  on  May  18,  1916,  an  ordi- 
nance was  passed  by  the  city  council  of  the 
city  of  Tioga,  declaring,  and  the  mayor  and 
secretary  made  certificate  thereof,  to  the 
effect  that  M.  Griffin  O'Neil  ft  Sons  had  done 
and  performed  all  the  work  required  of  them 
under  their  contrarts  entered  into  on  the  30th 
day  of  March,  1916,  but  that  no  work  what- 
ever had  been  done  under  said  contracts. 

The  prayer  of  the  petition  is,  in  substance, 
that  M.  Grlffln  O'Neil  &  Sons'  be  enjoined 
from  receiving  the  alleged  city  warrants,  or. 
In  the  event  they  have  already  received  them, 
from  making  any  disposition  thereof.  That 
said  aldermen  be  enjoined  from  diverting 
said  funds  and  be  required  to  hold  said 
funds,  as  a  special  fund  for  the  sole  purpose 
for  which  same  was  by  said  ordinances  pro- 
vided. That  said  mayor  and  aldermen  of  the 
dty  of  Tioga  be  restrained  from  any  attempt 
to  enforce  said  ordinances,  and  particularly 
that  portion  levying  a  tax  of  15  cents  and 
25  cents,  respectively,  on  the  $100  on  the 
property  within  the  corporate  limits  of  said 
city  for  the  purpose  of  paying  Interest  and 
creating  a  sinking  fund  on  said  respective 
sums  of  $4,000  and  $7,000  and  for  general, 
special,  and  equitable  relief. 

Appellant  Insists  upon  the  following  proi>- 
ositions  In  support  of  bis  contention  that  the 
temporary  Injunction  prayed  for  by  him 
should  have  been  granted,  namely:  Fli;pt, 
that  tbe  evidence  of  Indebtedness  given  by 
the  city  of  Tioga  to  the  contractor,  both  as 
to  the  $4,000  for  street  Improvement  and 
$7,000  for  waterworks  Improvement  are  void, 
because  not  authorized  by  a  majority  of  the 
qualified  property  tax  paying  voters  of  the 
dty ;  second,  that  as  the  tax  levy  for  paying 
the  Uiterest  and  sinking  fund  on  the  indebted- 
ness created  by  the  dty  of  Tioga  to  M.  Grlf- 
fln O'Neil  &  Sons  was  not  authorized  by  a 
two-thirds  vote  of  the  aldermen  elected  by  the 
dty  of  lloga,  such  tax  levy  was  void ;  third, 
that  the  $4,000  of  street  Improvement  war- 
rants could  not  be  legally  diverted  to  other 
purposes;  fourth,  that  the  authority  confer- 
red by  the  ordinance  of  March  30,  1916,  to 
improve  and  extend  the  present  waterworks 
system  of  the  city  of  Tioga  did  not  confer 
upon  the  officials  of  said  city  the  authority 
to  build  and  construct  an  Independent  sys- 
tem,- and  the  use  of  $7,000  In  warrants  Is- 
sued under  said  ordinance  for  any  purpose 
other  than  that  specifically  permitted  by  said 
ordinance  was  an  illegal  diversion  of  the 
same;    fiftb,  that  the  contract^  both   for 
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street  Improvenent  and  warterworks  improTe- 
ment  of  date  Marcb  30,  1916,  were  abrogated 
by  Ute  ordlnanees  of  date  May  18,  1916; 
sixth,  that  the  contract  of  May  18,  1910, 
created  a  debt  against  the  dty  of  Tioga  for 
$11,000,  which  was  not  payable  out  of  the 
corrent  revenues  for  the  year,  and  there  be- 
ing no  provision  made  at  the  time  for  paying 
the  interest  and  creating  a  sinking  fund 
for  its  retirement,  same  was  void;  seventh, 
that  the  contract  of  May  18,.  1916,  for  the 
construction  of  a  system  of  waterworlcs  for 
the  sum  of  111,000,  not  having  been  author- 
ized by  any  ordinance  or  resolution  of  the 
dty  comtcll  of  the  dty  of  Tioga,  was  void; 
eighth,  that  the  ^000  street  warrants  and 
the  $7,000  waterworks  warrants  having  been 
Issued  for  the  purpose  of  creating  a  fund  of 
$11,000  for  the  construction  of  a  system  of 
waterwoite  to  cost  111,000,  the  whole  trans- 
action was  illegal  and  void. 

[1, 2]  The  appellees,  in  briefs  and  arguments 
filed  by  appellees  In  this  court,  reply  to  the 
foregoing  proportions  of  the  app^ant,  but 
insist,  In  effect,  that  a  special  demurrer  urg- 
ed by  them  to  the  appellant's  petition,  on 
the  ground  that  It  was  not  verified  as  requir- 
ed by  law,  should  have  been  sustained,  and 
that  therefore  independently  of  any  other 
question  In  the  case,  the  injunction  sought 
was  properly  denied,  and  the  judgment  of 
the  court  below  should  be  aflirmed  by  this 
court  The  afildavlt  to  the  petition,  so  far 
as  necessary  to  state.  Is : 

"That  I  [the  affiant]  have  read  the  foregoing 
petition  and  (state)  tkat  the  itatemeata  of  fact 
therein  contained  are  true  to  the  best  at  my 
knowledge  and  belief." 

Clearly,  this  affidavit  was  sufficient.  Ar- 
ticle 4640  of  Vernon's  Sayles'  Texas  Civil 
Statutes  provides  that  no  writ  of  Injunction 
shall  be  granted  unless  the  applicant  there- 
tor  shall  present  his  petition  to  the  Judge, 
verified  by  his  affidavit.  The  test  of  the 
sufficiency  of  this  affidavit,  according  to  the 
decisions  of  the  ai^pellate  courts  of  tbia 
state.  Is: 

"That  the  affidavit  of  the  facts  sworn  to  must 
be  so  direct  and  unequivocal  as  that  an  indict- 
ment for  perjory  would  lie,  if  the  oath  la  false- 
ly made."  PuUen  v.  Baker,  41  Tex.  410;  Moas 
V.  Whitson,  180  S.  W.  1034;  Clarey  v.  Uurst, 
136  S.  W.  840;  Smith  v.  Banks,  152  S.  W.  449. 

The  affidavit  must  be  that  the  facts  stat- 
ed therein  are  trueu  It  must  be  positive  and 
not  from  hearsay.  Railway  Co.  v.  FietzsCh, 
10  Tex.  Civ.  App.  572,  30  S.  W.  1083. .  The 
test  stated  is  not  met  by  the  affidavit  made 
to  ai9«Uaiit'B  petition,  and  the  court  erred 
In  overruling  appellee's  demurrer.  The  af- 
fidavit not  being  sucb  as  la  required  by 
law,  the  trial  court  would  have  been  Jus- 
tified in  refusing  the  injunctive  relief  sought 
for  that  reason,  and  the  fact  tlxat  the  court 
for  otbec  reaaons  satisfactory  to  It  denied 
audi  relief,  even  U  such  reaaons  were  not 
sound,  its  Judgment  should  not  be  disturbed. 
If  bis  conclusion  Is  right  it  is  immaterial 
if  a  wropt  leaaon  ma;  hav«  bees,  given  in 


support  thereof.  The  fact  then  that  the  In- 
junction asked  for  should  have  been  denied 
because  appellant's  petition  was  not  verified 
as  required  by  law,  we  might  rest  an  affirm- 
ance of  the  court's  Judgment  upon  the  fact 
alone,  but  the  case  Is  still  upon  the  district 
court  docket  for  final  determination,  and  we 
regard  it  proper  if  not  essential  to  express 
our  views  upon  other  questions  raised  on  this 
appeaL  We  shall  therefore  briefly  state  our 
condusions  in  regard  to  the  propositions  urg- 
ed by  appellant  that  may  become  material  on 
a  further  hearing  of  the  ease  in  the  trial 
court 

[3]  1.  We  are  indined  to  the  opinion  that 
the  warrants  issued  by  ttie  dty  of  Tioga  and 
given  to  the  contractor,  M.  Griffin  O'Neil  & 
Sons  ahould  not  be  regarded  as  bonds  and 
void  because  not  authorized  by  a  majority 
of  the  qualified  property  tax  paying  voters  of 
said  dty.  If  tt  was  the  Intention  of  the  dty 
council  of  the  city  of  Tioga  to  issue  warrants 
as  evidence  of  the  Indebtedness  created  for 
street  trnprovement  and  for  waterworks  im- 
provement by  the  contracts  of  date  March 
30,  1916,  and  took  such  steps  as  were  neces- 
sary to  issue  warrants,  the  Instrument  drawn, 
regardless  of  its  form,  and  the  fact  that  ele- 
ments of  a  bond  were  contained  In  it,  would 
be,  it  occurs  to  us,  a  warrant  The  dty  of 
Tioga  could  not  legally  issue  bonds  of  the 
city  for  any  purpose  authorized  by  law,  with- 
out first  submitting  the  question  of  their  is- 
suance to  the  voters  of  the  city  of  Tioga, 
who  are  qualified  property  tax  payers  of  said 
dty,  and  a  majority  of  sudi  qualified  property 
tax  payers  voting  at  said  election  is  in  favor 
of  the  Issuance  of  bonds.  But  the  dty  of 
Tioga  was  authorized  to  make  contracts  for 
the  improvement  of  its  streets  and  water- 
works, and  could  determine  that  such  Im- 
provements should  be  paid  for  otherwise 
than  by  the  sale  of  bonds.  If,  therefore,'  said 
dty  determined  that  the  improvements  In-; 
volved  In  this  suit  should  be  paid  for  by  warr 
rants  of  the  city,  and  such  warrants  and  not 
bonds  were  Issued  for  that  purpose,  the  stat- 
ute forbidding  the  issuance  of  bonds,  unless 
authorized  by  a  majority  of  the  taxpaying 
voters  of  the  dty,  has  no  application.  Article 
931  of  the  Revised  Statutes  provides  that  the 
dty  council  of  an  incorporated  city  shall 
have  power  by  ordinance  to  assess'  and  col- 
lect taxes,  provided  no  tax  shall  be  levied 
unless  by  consent  of  two-thirds  of  the  alder- 
men elected.  Thl^  has  been  a  difficult  ques- 
tion to  determine,  but  we  have  reached  the 
conclusion  that  the  testimony  is  suffldent  to 
warrant  the  conclusion  that  the  dty  of  Tioga 
by  proper  ordinance  issued  warrants  and  not 
bonds  in  payment  of  the  Indebtedness  creat- 
ed for  the  Improvement  of  its  streets  and 
waterworks. 

[4]  2.  The  evidence  was  auiBdent  to  war- 
rant the  lower  court's  conduslon  that  the  tax 
levy  to  provide  a  fund  with  which  to  pay  tlie 
principal  upd.lnteref^  of  :the  warrants  issued 
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to'  U.'  CttlfBn  O'Nell  &  Sons  under  the  con- 
tracts for  the  ImproTements  In  question  was 
made  by  a  two-thirds  vote  of  the  aldermen 
elected  by  the  dty  of  Tioga.  The  evidence 
shows  that  there  were  five  aldermen  elected, 
and  that  one  of  them,  prior  to  the  making  of 
the  contracts  with  M.  Grlffln  CNell  &  Sons 
for  the  Improvement  of  the  streets  and  water- 
works system  of  the  dty  of  Tioga  and  the 
passage  of  the  ordinance  In  relation  thereto, 
had  moved  out  of  the  city  and  abandoned  his 
office^  T.  J.  Price  was  elected  an  alderman 
of  the  dty  In  April,  1915,  and  later  was  elect- 
ed to  the  office  of  city  secretary  at  a  salary 
of  $2  per  month.  At  the  time  of  the  tax 
levy,  to  wit,  March  SO,  1916,  there  were  pres- 
ent A.  J.  Scott,  mayor,  and  Aldermen  Henry 
McGehee,  Harry  Lauderback,  R.  E  Speeds, 
and  the  said  T.  J.  Price.  The  record  In  the 
minutes  book  of  the  dty  council  showed  that 
the  vote  by  which  the  tax  levy  was  made  to 
create  a  fund  for  the  payment  of  both  |4,000 
warrant  for  street  Improvement,  and  $7,000 
for  waterworks  Improvement,  was  made  by 
a  vote  of  three  ayes  and  no  noes.  This  sta- 
tus of  the  vote,  as  shown  by  the  record  of 
the  dty  council,  was  pleaded  by  the  appel- 
lant, and  the  contention  made  that  It  affirma- 
tively appeared  therefrom  that  two-thirds  of 
the  aldermen  of  the  city,  of  Tioga  had  not 
voted  in  favor  of  the  tax  levy  for  paying  the 
indebtedness  Incurred  with  M.  Grlffln  O'Nell 
&  Sons,  and  hence  such  levy  was  void.  The 
appellees  by  affirmative  allegations  charged 
that  the  record  of  the  dty  coundl  showing 
that  only  three  of  the  aldermen  elected  by  the 
dty  of  Tioga  had  voted  for  said  tax  levy  was 
a  mistake,  a  clerical  error,  and  should  be 
corrected;  that  In  truth  and  in  fact  four  of 
the  aldermen,  constituting  two-thirds  of  the 
number  which  had  been  elected  by  said  dty, 
voted  for  said  levy,  and  they  prayed  that 
said  record  be  corrected.  These  allegations 
of  the  appellees  were,  we  think,  such  a  di- 
rect attack  upon  the  record  in  question  as  to 
admit  proof  of  its  incorrectness  and  author- 
ize the  court  upon  a  final  hearing  of  the  case 
to  enter  Judgment  directing  that  said  record, 
if  found  upon  all  the  evidence  adduced  to  be 
incorrect,  be  corrected  and  made  to  speak 
the  truth.  Whether  parol  testimony  would 
have  been  admissible  to  show  that  a  mistake 
bad  been  made  In  recording  the  vote  upon  the 
proposition  to  levy  a  tax  for  the  payment  of 
the  warrants  issued  and  delivered  to  M.  Grif- 
fin O'Nell  &  Sons,  and  that  four  aldermen 
voted  for  said  levy  Instead  of  three  in  the 
absence  of  appellees'  pleading  attacking  the 
correctness  of  said  record,  we  need  not  de- 
termine. That  a  correction  of  such  mistake 
could  be  required  upon  proper  allegations 
amounting  to  a  direct  attack  upon  the  record 
and  upon  proof  of  those  allegations  we  have 
no  doubt  In  the  present  case  all  the  parties 
are  before  the  court,  and  we  can  see  no  good 
reason  why  the  correction  of  the  record  should 
uot  be  ordered,  as  requested,  if  the  «vldenc» 


Elhould  eftiow  It  to  be  Incontect  The  evidence 
upon  the  heating  at  which  the  Judgment  of 
the  court  now  appealed  from  was  rendered 
was  amply  snffldent  to  diow  that  four  of 
the  aldermen  elected  by  the  dty  of  Tioga 
voted  for  the  levy  of  the  tax  in  question,  and 
In  view  of  appellees'  pleadings  above  refer- 
red to  we  hold  that  said  testimony  was  ad- 
missible, and  Justifies  the.  conduslon  that  the 
tax  levy  in  question  was  authorized  by  a 
two-thirds  vote  of  the  aldermen  of  the  dty 
of  Tioga. 

[C,  6]  But  appellant  Insists  that  if  parol 
evidence  was  admissible,  either  under  appel- 
lees' pleadings  or  without  such  pleadings,  to 
contradict  the  record  made  by  the  dty  of 
Tioga  in  relation  to  the  vote  cast  for  the 
levy  of  the  tax  to  create  a  fund  for  the  pay- 
ment of  the  warrants  delivered  to  M.  Grlf- 
fln OT^ell  &  Sons,  stlU  as  R.  V.  Perry  had 
moved  out  of  the  dty  and  ceased  to  be  an 
alderman  and  T.  J.  Price  had  been  elected 
dty  secretary  and  accepted  that  office,  it  was 
not  possible  for  there  to  have  been  more 
than  three  qualified  votes  given  In  favor  of 
the  tax  levy.  This  contention  Is  based  upon 
that  provision  of  our  Constitution  (section  40, 
article  16)  which  prohibits  any  person  from 
holding  in  this  state  at  the  same  time  more 
than  one  civil  office  of  emolument  The  an- 
swer to  this  contention,  if  there  be  no  other, 
is  that  the  office  of  alderman  of  the  city  of 
Tioga  is  not  an  office  of  emolument  and  the 
provisions  of  the  Constitution  referred  to  has 
no  application.  The  statute  under  whldi 
the  dty  of  Tioga  Is  Incorporated  provides  no 
salary  for  aldermen  and  none  is  provided  by 
ordinance  of  said  dty,  ao  far  as  is  disclosed 
by  the  record  before  us.  If,  however,  we 
Should  be  mistaken  in  the  view  that  the  of- 
fice of  alderman  In  the  dty  of  Tioga  Is  not 
one  of  emolument,  then  we  think  the  vote  of 
T.  J.  Price  in  favor  of  the  ordinances  In 
question  should  be  held  to  be  legal  upon  the 
ground  that  he  was  a  de  facto  alderman. 
There  is  absolutely  nothing  to  show  that  his 
election  to  the  office  of  alderman  was  void, 
and  it  cannot  therefore  be  said  that  he  has 
no  colorable  right  to  the  office.  He  was,  it 
appears,  acting  colore  officii,  and  his  right 
cannot  be  tried  In  a  collateral  proceeding. 
It  could  only  be  tried  in  an  action  in  which 
the  issue  was  directly  presented.  Such  Is- 
sue Is  not  so  presented  by  the  pleadings  of 
the  appellant  In  this  case.  Price,  In  voting 
for  the  ordinances,  was  acting,  at  least,  un- 
der color  of  authority,  and  it  must  be  held 
in  this  proceeding  that  he  was  empowered 
80  to  act.  Broach  v.  Garth,  60  S.  W.  594;  Ex 
parte  Call,  2  Tex.  App.  497;  Thompson  v. 
Johnson,  84  Tex.  584,  19  S.  W.  784. 

3.  The  evidence  Is  of  sudi  a  diaracter  as 
to  Justify  the  conclusion  that  the  appellees 
had  not  and  did  not  intend  to  divert  the  $4,- 
000  warrant  Issued  for  street  Improvement 
to  the  improvement  or  construction  of  water- 
works.   The  trial  court's  Judtfrntnt  nec6ssarl- 
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ly  embracea  soch  a  flndlog,  and  we  would  not 
be  warranted  In  tbe  present  statna  of  the 
evidence  to  dUtntb  that  finding.  It  Is  clear 
that  we  would  qot  be  authorized  to  say  as 
a  matter  of  law  that  such  dlTeralon  had  been 
or  was  Intended  to  be  made. 

[7]  4.  We  are  also  of  the  opInloD  that  we 
would  not  be  warranted  In  saying  that  the 
appellees  had  or  Intended  to  divert  the  $7,- 
000  warrants  Issued  for  the  improvement 
and  extension  of  the  waterworks  of  the  city 
of  Tioga  from  the  specific  purpose  permitted 
by  the  ordinance  authorizing  their  Issnance. 
The  evidence  Is  snfllclent  to  Justify  the  con- 
<daslon  that  the  $7,000  warrants  were  used 
for  practically  the  same  purpose  fbr  which 
they  were  Issued.  The  nndlspnted  facts 
show  that  the  only  waterworks  system  that 
Tioga  had  at  the  time  the  contract  In  ques- 
tion was  entered  Into  was  a  public  well  on 
the  public  square  In  tbe  town  of  Tioga,  and 
that  the  object  In  making  the  contract  for 
the  Improvement  of  Its  waterworks  was  to 
connect  the  system  to  that  well,  and  the 
specifications  constituting  a  part  of  the  con- 
tract that  was  entered  Into  were  literally 
carried  out  by  the  contractors  with  the  one 
exception  that  after  the  contract  was  made 
and  tbe  work  commenced  It  was  found  that 
the  old  well  was  possibly  too  small,  and  the 
city  of  Its  own  means  outside  of  this  con- 
tract simply  dug  a  larger  and  more  efficient 
well  within  a  few  feet  of  the  old  well,  and 
tbe  system  was  attached  to  It  A.  J.  Scott, 
mayor  of  the  dty  of  Tioga,  testified: 

"n*  plans  and  spedficatlons  represented  here 
by  theae  blueprints  and  plans  and  spedficationa 
we  had  before  us  were  made  at  the  time  we  en- 
tered into  the  original  contract  for  tbe  exten- 
sion of  the  waterwoika  aystem.  lAose  people 
•re  doing  identicaUT  tbe  same  work,  except  tbev 
are  tying  on  to  a  different  welL  The  new  weU 
i«  about  20  feet  east  and  southeast  of  tbe  old 
well.  So  far  as  O'Neill  &  Sons  are  eonoemed 
they  are  d(^g  identically  the  same  work  they 
agreed  to  do,  and  wejust  simply  furnished  them 
a  different  welL  we  have  not  given  up  the 
city's  daim  to  the  old  wdl.  If  the  new  well 
should  get  out  of  repair  the  old  wdl  is  close 
enough  to  easily  attach  to  it  We  are  still  lay- 
ing claim  to  both  wells;  but  bo  far  as  the  plans 
and  spedficaticma  that  were  made  and  contem- 
plated that  stated  that  it  was  an  extension  of 
the  old  system,  that  is  the  idoitical  work  that 
they  are  doing  now.  By  the  term  'extension 
of  the  present  system'  we  meant  tying  on  to 
the  (dd  well.  That  was  all  of  the  present  system 
we  bad.  If  we  had  come  into  possession  of  tbe 
other  system  we  could  not  have  used  It  in  this 
because  the  well  wasn't  large  enough,  and  the 
casing  is  all  rotten,  and  I  don't  believe  we 
coold  have  jnit  it  in  shape  to  use  It" 

[I,  •]  B.  The  contract  of  May  18,  1916,  re- 
ferred to  In  the  former  part  of  this  <^nlon, 
did  not  baTe  tbe  effect  to  abrogate  the  con- 
tracts for  street  Improv^nent  and  waterworks 
improvement  bearing  date  March  30,  1916. 
At  least  It  could  not  be  said  In  the  present 
state  of  tbe  record  as  a  matter  of  law  that 
soch  was  the  effect  of  said  contract  and  ordi- 
nance. The  conclusion  is  warranted  from  the 
testlmooy  that  aald  contract  of  May  18, 1916, 


is  simply  an  agreement  by  which  the  city  of 
Tioga  obligated  itself  to  deliver  to  M.  Grlffln- 
O'NeU  A  Sons  the  warrants  issued  for  the 
Improvements  contracted  fbr  before  tbe  work 
of  constructing  said  Improvements  was  com- 
pleted upon  the  execution  and  delivery  to 
said  city  of  a  solvent  surety  bond  In  the 
sum  of  $11,000  guaranteeing  that  the  said 
O'NeU  tc  Sons  wonid  immediately  start  the 
constmctlon  of  said  Improvements  and  com- 
plete them  In  accordance  with  certain  plans 
and  specifications.  Donald  O'Nell,  without 
contradiction,  testified  that  these  specifica- 
tions provided  for  tbe  construction  of  a  wa- 
terworks system  on  a  $7,000  basis,  and  for 
$4,000  worth  of  street  Improvement  He  far- 
ther said: 

"In  order  to  obtain  those  warrants  at  the  time 
we  obtained  them,  we  entered  into  that  contract 
of  indemnity.  Tbe  contract  redtes  that  it  is 
Intended  to  indemnity  the  dty  of  Tioga  in  the 
sum  of  $11,000,  and  it  miikes  the  statement 
that  it  is  for  waterworks  purposes  for  the  con- 
structioa  ot  a  waterworks  system.  We  agreed 
to  take  warrants  of  the  dtv  of  Tioga  in  the 
amount  of  $7,000  to  do  certain  waterworks  con- 
struction. This  instmment  was  written  in  Our 
office  and  covers  $11,000  worth  of  work.  It 
says  here  $11,000  worth  of  waterworks.  It 
was  made  to  indemni^  the  dty  against  our 
failure  to  proceed  with  the  work  after  we  had 
received  warrants  in  payment  for  the  $7,O0O 
worth  of  waterworks  and  $4,000  worth  of 
streets.  Tbe  redtatlon  in  there  that  it  was 
for  waterworics  system  was  not  intended  to  in- 
dicate that  we  were  building  a  waterworks  sys- 
tem for  $11,000.  Our  contract  is  spedflcally 
set  out  It  was  not  intended  to  change  the 
terms  of  our  original  contract  We  are  con- 
structing the  woric  under  the  original  contracts, 
$7,000  for  waterworks,  and  $4,0(K)  for  streets." 

Again,  the  contract  of  May  18,  1916,  Is 
signed  by  M.  Qrlfiln  O'Nell  ft  Sons,  and  the 
"City  of  Tioga,  Texas,  by  A.  J.  Scott  Mayor," 
and  appellant  asserts  In  his  seventh  proposi- 
tion urged  before  this  court,  that  said  con- 
tract was  not  Butborised  by  any  ordinance  or 
resolution  of  the  city  council  of  tbe  dty  of 
Tioga,  and  therefore  void.  If  therefore  said 
contract,  for  tbe  reason  asserted  by  appellant, 
was  illegal  and  void,  it  was  of  no  effect  what- 
ever, and  could  not  of  course  abrogate  the 
contracts  of  March  80,  1016. 

6.  Whether  the  $4,000  street  Improvement 
warrants  and  the  $7,000  waterworks  war- 
rants were  Issued  for  the  purpose  of  creating 
a  fund  of  $11,000  for  tbe  constmctlon  of  a 
system  of  waterworks  alone,  to  cost  $11,000, 
with  the  view  of  accomplishing  indirectly 
that  which  the  law  would  not  permit  appel- 
lees to  do  directly,  as  contended  by  appellant 
In  his  eighth  proposition,  was  perhaps  an 
Issue  of  fact  before  the  trial  court  and  not 
one  of  law.  The  trial  court  in  the  hearing  of 
the  application  for  the  temporary  Injunction 
has  resolved  that  issue  of  fact  in  favor  of  the 
appellees,  and  we  regard  such  action  as  bind- 
ing upon  us  In  the  present  state  of  the  evi- 
dence. 

Believing  we  would  not  be  warranted  In 
reversing  the  Judgment  of  the  oobrt  below, 
the  same  is  affirmed. 
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GEBLAGH  MEBOA.NT'ILS  CO.  ▼.  HU6HES- 
BOZAKTH-ANDEBSON  OO.    (No.  !(»«♦ 

(Coort  of  dvU  Appeals  of  Texas.     Amarillo. 
•  Nov.  1,  1916.    On  Motion  for  Behearing, 
Not.  29,  1916t> 

1.  GABITIBBMKItT  ^=tl76—3TTDQVXm:  AOAINBT 

Defendant. 
There  can  be  no  Tfllid  judgment  against  the 

garnishee  until  there  is  one  against  the  original 
efendant. 

[Ed.  Note. — For  other  ca^es,  see  Garnialnnent, 
Cent  Dig.  {§  S15-322;   Dec.  Dig.  <8i=»lT6.] 

2.  Gab:»18Hmei*t  ®=»124— Questioning  Orio- 
iNAi.  JuDOUENT— Power  of  Gabnisbee. 

If  the  ooart.  rendering  judgment  against 
the  original  defendant  had  jurisdiction  of  his 
person  and  of  the  subject-matter  of  the  suit,  the 
garnishee  cannot  be  heard  to  question  the  con- 
cluaiveness  of  the  judgment  between  plaintiff 
and  defendant,  and  the  mere  fact  that  the  origi- 
nal  judgment  must  be  obtained  before  judgment 
can  be  rendered  ajpinst  the  garnishee  does  not 
|ive  him  the  right  to  assail  it  tot  mere  irregular- 
ities not  rendering  it  roid. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  f  240;   Dec.  Kg.  <8=>124.] 

3.  Judgment  <S='297,  311  —  Cokbeotion  or 
Recitals. 

If  the  first  entry  of  judgment  wcu  a  mis- 
take,  and  was  not  the  judgment  of  the  court  it 
was  its  right  and  duty  to  correct  the  entry  on 
the  minutes  to  speak  the  truth;  and  if  there 
were  recitals  of  facts  as  to  date  of  service  which 
were  made  by  mistake,  the  mistake  could  be  cor- 
rected. 

lEd.  Note.— EW  other  cases,  see  Judgment, 
Cent  Dig.  §i  581,  B84-686,  604,  605;  Dec.  Dig. 
«S5>297,  311.] 

4.  JUDOUENT  «3>a90(l)  —  Cobseotion  Aiteb 
Tebm. 

By  virtue  of  the  continuing  power  of  a  court 
over  its  records,  it  may  correct  tiiem  and  cause 
an  entry  of  judgnnent  to  speak  the  truth  at  a 
time  subsequent  to  the  term  at  which  it  was  ren- 
dered. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  ff  583,  585,  686;  Dec.  Dig.  «=> 
299(1);  Appeal  and  Error,  Cent  Dig.  «  2201, 
4674-4676.] 

6.  Gabnishkent  «3>236(1)  —  PaoTEOnoN  or 

GaBNISUEE    BT   AiatNDBO   JUOOUENT. 

A  judgment  of  a  court  of  competent  juris- 
diction, amended  after  term  to  correct  a  mistake 
in  entering  it  upon  the  minutes,  showing  on  its 
face  to  be  valid,  and  importing  verity,  being 
in  full  force  and  unappealed  from,  protected  a 
garnishee  under  it. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
(3ent  Dig.  {§  423-425;  Dec.  Dig.  <Ss=>235(l).] 

6.  JuDoMKNT  ©S9518— "Collatibal  Attack" 
BT  Gabrisbee. 

An  attack  by  a  garnishee  en  the  original 
judgment  against  defendant,  amended  after  term 
to  correct  a  mistake  in  its  entry,  is  a  "collateral 
attack." 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  }g  961,  962;    Dec.  Dig.  «=»518. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  C<41ateral  AttackJ 

7.  Gabnishiobkt    «=»163— Evidence— Obioi- 

NAI.  JUDSICBNT  AOAINSr  DEIENDANT. 

The  original  judgment  against  a  defendant 
was  admissible  as  evidence  in  garnishment  pro- 
ceedings against  his  debtor. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  H  284.  301;   Dec.  Dig.  «3>163.J 


8.  JuimitEin  «a»521  —  CoiXaixui,  Attack 

BT    GaBNISRBE    —    VaLIDITT    or    AMKIfDEO 
OuaiNAI.    JuitOUENT. 

In  th6  absence  of  affinnatlre '  showing  on 
the  face  of-  the  proceedings  that  diere  was  no 
notice  to  defendant  of  matlon  to  amend  an  origi- 
nal judgment  to  correct  a  mistake  in  its  Mitry, 
in  a  garnishee's  collateral  attack  on  such  jndg- 
ment  the  court  it  not  authorized  to  hold  It  void. 
[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  (  964;   Dee.  Dig.  «B>e21.] 

9.  Gabnishment  <8=»81(l)SruBisDicnoN  - 
Bebident  Debtob  —  '•Gabnishment  or  a 
Debt." 

The  "garnishment  of  a  debt"  due  a  noarew- 
dent  by  a  resident  debtor  is  recogniwd  hty  tlie 
statutes  and  decisions  as  being  a  suit  in  rem 
against  the  attached  debt,  the  effect  of  which 
IS  to  subject  it  to  payment  of  the  amount  doe 
plaintiff,  though  the  general  rule  is  that  the 
situs  of  the  debt  and  obligation  is  at  the  domicile 
of  the  creditor,  and  thfi  right  to  subject  the  ob- 
ligation of  a  nonresident  does  not  infringe  up- 
on the  sovereignty  of  the  state  of  the  nonresi- 
dent creditor's  domicile. 

[Ed.  Note.--Far  other  cases^  see  (Januahment, 
Cent  Dig.  i  146;    pec.  Dig.  «=>81(1). 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Garnishment] 

10.  Judges  $=356  —  DiSQUAUfiOATioit  of 
Judoe— Effect  on  Obioinai,  Judgment. 

'The  fact  that  the  judge  in  garnishment  pro- 
ceedmgs  is  related  to  the  garnishee,  or  is  in 
some  other  way  connected  with,  or  interested 
m,  the  subject-matter  of  the  proceedings,  does 
not  render  void  the  judgment  in  the  original 
suit  agamst  the  original  defendant 

[Ed.  Note.— For  other  cases,  see  Judges.  (3ent 
Dig.  Si  235-245;   Dec.  Dig.  «tto5e.I 

11.  Evidence  <g=3244(10)  —  Admissions  —  Bt 
Agent  or  Cobpobation. 

In  gamisfamemt  prooeedinga  to  reach  the 
effects  of  the  judgment  debtw  which  he  sold  to 
tbo  garnishee  in  violation  of  the  Bulk  Sales  Law 
(Acts  3l8t  Leg.  c.  27),  on  showing  that  the 
general  manager  of  the  garnishee  corporation 
bought  the  goods  for  hia  eompaaj,  what  he  said 
In  relation  thereto  while  tht  aegotiatioaa  wera 
in  progreos  was  admissible  as  part  of  the  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  EMdence. 
Cent  Dig.  it  926,  927;   Dec  Dig.  «=s»244(10)!i 

12.  Evidence  «=»244<7)  —  ADMissiMfs  —  Pi»- 
soNAi.  Acts  of  Agent. 

1'  the  general  manager  was  acting  for  him- 
self and  not  for  the  company  in  buying  the 
stock  of  goods  in  violation  of  the  Bulk  Sales 
Law,  the  company  was  not  bound  by  his  declara- 
tions. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  {  923;    Dec.  Dig.  «=>244(7).] 

13.  Evidence  <e=3484,  489-Opinion»-Com- 
PETENCY  OF  Witness- Valub  or  Goods. 

In  garnishment  proceedings  to  subject  a 
stock  of  goods  alleged  to  have  been  sold  by  the 
judgment  debtor  to  the  garnishee  in  violation 
of  the  Bulk  Sales  Law,  the  testimony  of  wit- 
nesses, who  testified  to  experience  in  handling 
and  estimating  goods  of  the  daas  and  character 
in  question,  as  to  the  amount  of  goods  left  after 
an  auction  sale,  and  as  to  the  value  of  the  goods. 
which  the  garnishee  was  charged  to  have  mingled 
with  its  own  and  sold,  was  admissible,  there  be- 
ing .no  invoice  by  which  the  goods  coujd  be 
valued,  objection  going  more  to  Uie  weight  than 
the  admissibility  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.Dig.  §}  2267,  2274;  Dec.  Dig.  «£=5>484, 480.] 
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li.     GASRISBICENT      «S>16d^B<TIIlKSCI)— LiACK 

OF  NoTTCK  or  Salk  iw  ButK. 
Ib  tramialMnent  proeeedings  OB  aoerant  of 
goods  alleced  to  kava  kttn  MlA  by  tte  Jndg* 
ment  debtor  to  the  garniihae  in  yMation  of  tba 
Bulk  Sales  Law,  the  attorney  for  the  plaintiff, 
resident  ebewkere  than  in  the  city  of  residence 
of  his  clients,  was  i>ropeily  allowed  t»  testify 
that  iSbtj  reoei'ved  no  noti««  from  the  gamiriie* 
or  tlie  debtor  with  reterancs  to  the  sale,  as  pro- 
vided by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  IMk.  H  281,  8(11;   Dec.  Dig.  «»168.] 

15.  Apfsai,  AifD  Bbbob  ^s>  1060(1)— Hasmijcss 

BBBOft— E>TtDXNOB. 

The  adndaaion  of  snoh  testimoay  «C  plain- 
tiCts'  attorney  was  harmless. 

rXid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  IMg.  «  lOflO,  10«»,  41B3,  4157; 
Dec.  Dicr.  «=»1050(1).] 

16.  ArpKAi,  AND  Ebkob  4=»273(2)— PLBAsnro 
«s>87— Objection  to  Fobm— B«tikw. 

In  cannshnwnt  prooeedinm,  where  the  svp- 
plement,  so  called,  and  the  other  portion  of  the 
traverse,  were  attached  together  and  made  part 
of  each  other  by  allegation,  in  the  absence  of 
special  exceptioa  as  to  the  order  of  the  pleading 
or  that  they  were  attached  to  each  other,  the 
entire  answer  shoold  be  looked  to  by  the  trial 
court  and  Court  of  Civil  Appeals. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1764;  Dec.  Dig.  «=>273(2); 
Pleading.  Cent  Dig.  i  180;  Dec.  Dig.  e=>87.] 

17.  FtAXTDXnjaiT  GORVBTAHCBS  «S»47— Salcs 

IN  Bulk— LiABiLiTT  of  Tbansfebek. 
If  the  transferor  of  a  stock  of  goods  had 
creditors,  the  purported  sale  was  void  as  to 
them  if  the  Bulk  Sales  Lew  was  not  complied 
with,  and' if  the  transferee  sold,  disposed  ot  the 
^oods,  or  converted  them  by  mingling  them  with 
Its  own,  it  became  indebted  to  the  trust  for  the 
creditors  for  their  value. 

[Ed.  Note.— For  other  cases,  see  Fraudolent 
Conveyances,  Cent  Dig.  1  84;  Dec.  Dig.  €=> 
47.1 

18.  Gabnishiixnt  <3=>164  —  Dibfobition  of 
-Goods  by  Gabkishbb— Sufficiency  of  Evi- 
dence. 

In  garnishment  proceedings  on  account  of 
goods  allesed  to  have  been  sold  to  the  garnishee 
by  the  judgment  debtor  in  violation  of  the  Bulk 
Sales  Law,  where  the  floods  were  in  the  gar- 
nishee's establishment  m  July,  1913,  when  it 
marked  the  price  so  as  to  seu  them,  declaring 
they  were  gmng  to  give  the  people  the  full  bene- 
fit of  the  bargain,  and  the  garnishee,  by  its 
answer,  swore  that  it  had  no  effects  of  the 
debtor  on  December  7,  1914,  when  the  writ  was 
served,  the  trial  court  was  warranted  in  infer- 
ring that  the  garnishee  had  disposed  of  the 
goods,  especially  in  the  absence  of  any  evidence 
to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent  Dig.  {  302;    Dec  Dig.  <a=9l64.) 

19.  Fbauduleni  Convbtances  4=3>276  — 
Sales  in  Bulk— Burden  of  Pboof— Noticb 
TO  Cbeditorb— Statute — "UnleSb." 

Under  the  Bulk  Sales  Law,  providing  that 
any  sale  of  any  portion  of  a  stock  of  merchan- 
dise shall  be  void  as  against  creditors  of  the  sell- 
er "unless"  the  purchaser  shall  make  full  in- 
quiry as  to  the  names  and  places  of  residence 
ot  the  seller'a  creditors,  and  shall  in  good  faith 
notify  the  creditors,  in  garnishment  proceedings 
on  account  of  a  stock  of  goods  alleged  to  have 
been  sold  by  the  judgment  debtor  to  the  gar- 
nishee in  violation  of  the  Bulk  Sales  Law, -where 
plnintilf  showed  a  bulk  sale,  ot  a  sale  not  in  the 
regular  course  of  business,  and  that  it  was  a 
creditor  of  the  seller,  and  tiat  there  were  other 
creditors,  th«'  harden  to  show  that  the  sale  was 


within,  the  exeeption  of  the  statute  sliifted  to  the 
garnishee,  since  the  primary  meaning  of  "un- 
less" is  uBioosened  from,  having  the  force  of 
"except"  and  thoee  riatmiBg  to  be  aoBdnded  un- 
der it  most  show  they  are  within  the  exception 
(citing  Words  and  Phrases,  Unless). 

lEd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  I  808;  Dec.  Dig.  «s» 
27&] 

On  Hotlon  for  Behearing. 
20.  Judgment  ®=»497(3)  —  Attack  —  Lack 

OF  SBBTICB. 

A  party  attScUd  kr  a  Jadgmaat  obtained  in 
a  snit  by  pwUieatien  has  the  right  to  show  by 
the  record  either  in  a  direct  or  collateral  pro- 
ceeding that  there  was  no  service,  or  such  facts 
as  show  the  court  did  not  have  Jurisdiction,  or 
would  fender  the  judgment  void. 

[IM.  Nate.— For  eHier  cases,  see  Judgment. 
Gent  Dig.  i  938;  Dea  Dig.  (8=>4g7(3).] 

31.   JUBOMXHT     «3>4S7(1)— COLLATEBAL     PBO- 

ceeding— Showing  of  Jubisdiction. 
In  a  proceeding  collateral  to  a  judgment, 
such  as  a  garnishment  proceeding,  if  the  judg- 
ment on  its  face  shows  jurisdiction,  the  party 
claiming  under  it  is  not  reqjiired  to  go  further. 

[Ed.  Note.— For  other  casest^see  Judgment, 
Cent  Dig.  f  »37;    Dec.  Dig.  <S=>497(1).] 

22.  Judgment  ®s»521  —  Attack  —  Lack  of 
Service— Burden  of  Proof. 

The  burden  to  show  there  was  no  service 
is  on  the  party  assailing  a  judgment  for  lack  of 
gudi  service  as  is  required  by  law. 

[Ed.  Note. — For  other  cases.  Bee  Judgment, 
Cent  Dig.  {  964;    Dec.  Dig.  ®=»521.] 

23.  Gabnibiuient  «s3l62  —  Auenduent  of 
Original  Judgment— Notice  of  Motion — 
Bubden  of  Pboof. 

In  garnishment  proceedings  on  an  amended 
or  corrected  judgment  wUch  did  not  recite  no- 
tice to  the  judgment  debtor  of  the  motion  to 
amend,  the  burden  was  on  the  garnishee  to  show 
that  there  was  no  notice,  which  was  not  satis- 
fied by  showing  that  the  clerk  issued  none,  since 
notice  could  have  been  given  in  other  ways,  or 
been  waived. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  g  900;   Dec.  Dig.  «=>ie2.] 

24.  Gabnibitment  ^=3162  —  Amendment  of 
Original  Judo  ment— Notice  of  Motion— 
pxebumftion. 

In  (pmisbment  proceedings  under  an  .amend- 
ed original  judgment,  the  presumption,  in  the 
absence  of  contrary  evidence,  is  tliat  notice  of 
the  motion  to  amend  was  waived,  or  given  in 
some  way, 

[Ed.  Note.— For  other  cases,  see  Gamiahmeut 
Cent  Dig.  {  300;    Dec.  Dig.  «=>ia2.] 

26.  Affkal  and  Ebbob  «=9034<1)— Pbesuhp- 
tion — Amendment  of  Obioinal  Judgment 
—Notice. 
In     garnishment     proceedings     under     on 
amended   original  judgment,   the   court   should 
presume  on  appeal  that  if  notice  of  the  amend- 
ment was  not  waived  by  the  judgment  debtor, 
the  garnishee  would  have  proven  the  fact  either 
by  the  record  or  aliunde  eWdence. 

[Ed.  Note.—For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  H  3777,  3780.  8781 ;  Dec.  Dig. 
<S=>934(1).] 

Appeal  from  District  Court,  Hemphill  Coun- 
ty; C.  Coffee,  Special  Judge. 

Garnishment  proceedings  by  the  Hnghes- 
Bozarth-Anderson  Company  against  the  Qer- 
lach  Mercantile  Company.  From  a  Judgment 
for  plaintiff,  the  garnishee  appeals.  -  Judg- 
ment sfBrmecL 
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Hoover  ft  Dial  and  Baker  &  WlUls,  all  of 
Oanadlan,  for  appellant  Flaher  &  Palmer, 
of  Canadian,  for  appellee. 

HUFF,  G.  J.  Tbls  Is  an  appeal  from  a 
Judgment  in  favor  of  the  appellee,  Hnghea- 
Bozartb-Anderson  C!ompany,  against  the  ap- 
pellant, Gerlach  Mercantile  Company,  tor 
the  sum  of  $809.46,  being  the  prlndpel  and 
Interest  of  an  Indebtedness  due  by  James 
Margetta  to  the  appellees,  as  established  by 
a  Judgment  in  favor  of  appellees,  against 
Margetta  In  cause  No.  710,  on  the  district 
court  docket. 

On  the  Tth  day  of  December,  1914,  the  ap- 
pellees, In  cause  No.  710,  Hughes-Bosartli- 
Anderson  Co.  v.  James  Margetts,  sued  out  a 
writ  of  garnishment,  causing  Its  affidavit  and 
bond  for  writ  to  be  filed  therein  on  that  day 
and  causing  a  writ  of  garnishment  to  be  la- 
sued  to  the  appellants,  Oerlach  Mercantile 
Compcuiy,  to  answer  at  the  next  term  of  the 
district  court  of  HemphlU  county,  to  be  con- 
vened <m  the  11th  day  of  January,  1915,  what. 
If  anything.  It  was  indebted  to  James  Mar- 
getts, and  what  effects.  If  any  of  the  said  Mar- 
getts, it  had  in  its  possession. 

The  original  suit  appears  from  the  record 
to  have  been  instituted  by  appellants  against 
Margetts  as  a  nonresident,  and  service  was 
obtained  therein  by  publication.  The  dis- 
trict court,  in  wUdti  the  case  was  pending, 
convened  January  11,  1915.  The  case  ap- 
pears to  have  been  passed  until  the  August 
term,  1915,  when  Judgment  was  taken  against 
Margetts  by  default  This  Judgment  recites 
in  its  face  that  service  was  had  by  publica- 
tion in  a  paper  on  the  following  dates :  De- 
-cember  17,  24,  and  31,  1914,  and  January  7, 
1915,  stating  that  the  court  found  that  the 
appellees  here  and  plaintiffs  there  recover 
the  sum  of  $640,  together  with  interest  at 
the  rate  of  10  per  cent,  from  tlie  1st  day  of 
June,  1913.  At  the  January  term  of  court, 
January  28,  1916,  it  appears  that  this  Judg- 
ment was  amended  or  corrected  upon  motion. 
The  order  directing  the  correction  of  the 
judgment  among  other  things  reciting  that  it 
appeared  to  the  court  that  the  Judgment  en- 
tered of  record  in  the  minutes  of  the  court 
did  not  set  forth  and  speak  the  action  and 
Judgment  of  the  court  as  rendered  in  the 
cause  and  that  a  Clerical  error  was  made  in 
entering  the  Judgment  therein,  and  it  was 
therefore  ordered  that  the  motion  be  granted, 
and  that  the  Judgment  entered  be  reformed 
and  made  to  speak  the  Judgment  of  the  court 
The  Judgment  caused  then  to  be  entered 
showed  that  the  suit  was  instituted  by  appel- 
lees against  Margetts,  and  that  he  was  dted 
by  publication,  that  he  had  not  filed  an  an- 
swer within  the  time  prescribed  by  law,  and 
that  the  Hon.  J.  W.  Sanders,  an  attorney  of 
the  court,  was  appointed  to  defend  in  be- 
half of  Margetts.  Then  reciting  the  publica- 
tion in  a  weekly  newspaper  published  in 
Hemphill  county,  and  that  it  was  published 
on  the  10th,  17th,  24th,  and  Slst  days  of  De- 


cember, 1914,  and  on  the  Tth  day  of  Janu- 
ary, 1915,  being  published  four  successive 
weeks  prior  to  the  return  day  of  the  term, 
January,  191S,  It  decreed  the  same  amount 
reciting  that  the  indebtedness  appeared  to  be 
a  liquidated  demand  evidenced  by  an  instru- 
ment in  writing ;  reciting  also  that  the  [ffo- 
cess  of  the  court  may  issue  to  subject  the  res 
or  the  property  and  effects  brought  within 
the  Jurisdiction  of  this  court  by  virtue  of  the 
writ  of  garnishment  Issued  in  the  cause  and 
served  upon  Gerlach  Mercantile  Company, 
which  cause  was  then  p«idlng  in  the  court 
upon  the  dockets  as  cause  No.  1Q2S,  Hughes- 
Bozarth-Anderson  Oo.  v.  Gerlach  Mercantile 
Company,  Oamlshee.  And  it  was  further  or- 
dered that  plaintiff's  garnishment  lien  be  and 
the  same  was  foredosed. 

The  original  Judgment  entered  also  showed 
that  the  Hon.  J.  W.  Sanders  was  appointed 
by  the  court  without  reciting  that  he  was  an 
attorney  of  the  court  The  garnishees  an- 
swered the  writ  of  gamistunent  that  it  hafl 
no  property  or  effects  of  Mjargetts,'  and 
that  it  was  not  Indebted  to  him  and  knew  no 
one  who  was  so  indebted. 

The  appellee,  Hughes-Bosarth-Andersrai 
Company,  traversed  this  answer,  alleging  sub- 
stantially that  the  garnishee  was  indebted  to 
said  Margetts,  and  that  It  had  effects  of  said 
Margetts  in  its  possession,  alleging  that  It 
purchased  a  stock  of  mercbaadlse  from  James 
Margetts,  July  19,  1913,  and  that  the  seller 
and  purchaser  failed  to  comply  with  the  Bulk 
Sales  Law  of  Texas,  with  regard  to  getting  a 
list  of  the  creditors  of  Margetts  and  in  not 
registering  notice  to  them;  that  the  gar> 
nishee  paid  only  $1,310.06  for  the  goods,  and 
their  real  value  and  market  value  was  $3,000 ; 
that  the  garnishee  moved  the  sto<^  of  goods 
into  a  building  where  it  was  running  a  busi- 
ness of  like  character  and  mingled  the  mer- 
chandise with  his  own,  placing  it  beyond 
identiflcation  and  reach  of  the  creditors  of 
Margetts ;  that  it  sold  part  of  the  goods  and 
appropriated  all  of  same  to  the  use  and  bene- 
fit of  the  garnishee,  alleging  fraud  on  the 
part  of  Margetts,  and  the  knowledge  of  such 
fraud  by  the  garnishee  in  placing  his  proper- 
ty, or  attempting  to  do  so,  beyond  ttie  reacb 
of  creditors. 

This  case  was  tried  before  Hon.  C.  Coffee, 
special  Judge,  who  was  agreed  upon  by  the 
parties;  the  Hon.  Frank  Willis,  the  regular 
presiding  Judge  of  tliat  district  having  cer- 
tified that  he  was  disqualified  to  try  the 
garnishment  proceedings,  but  rendered  the 
corrected  or  amended  Judgmoit  in  the  orig- 
inal suit  No.  710. 

The  facts  in  this  case,  we  think,  were  sniB- 
clent  to  warrant  the  trial  Judge  In  finding 
that  the  appellant  purchased  the  goods  from 
Margetts,  paying  therefor  the  sum  of  $1,310.- 
06,  and  immediately  thereafter  removed  the 
same  from  Margetts'  store  building  to  the 
house  occupied  by  appellee  as  a  mercantile 
establlfshinent  with  goods  therein  of  like  kind 
and  character.    The  facts  necessary  to  a  fur- 
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tber  vMidervttindlng  of  tttls  case  will  be  no- 
Uoed  In  dlaposlng  of  tbe  aeTeral  assignments. 

[1,2]  It  Is  uidoabtedly  trae  ttiat  there 
can  be  no  valid  Judgment  against  tbe  gar- 
'  nlshee  until  there  Is  a  valid  Judgmetat  against 
the  defendant.  It  the  court  had  Jurisdiction 
of  the  person  and  of  the  subject-matter  of 
the  suit,  the  garnishee  cannot  be  heard  to 
question  the  conclusiveness  of  the  Judgment 
as  between  the  plalntlft  and  defendant,  for 
the  Judgment  against  himself  will  be  full 
protection  to  him  for  any  payment  he  may 
make  under  It.  Sun  Metal  Insurance  Ck>.  v. 
SeeUgson,  59  Tex.  3.  If  the  Judgment  was 
void  It  win  not  protect  the  garnishee.  Shoe- 
maker V.  Pace.  41  S.  W.  498. 

The  assignments  from  1  to  9,  Inclusive, 
and  propositions  thereunder,  urge  that  the 
Judgment  Is  void  because:  (1)  On  Its  face 
It  Is  shown  citation  by  publication  was  not 
made  for  fully  28  days  before  the  return 
day.  (2)  That  It  was  not  shown  the  debt 
was  payable  In  the  county  of  the  suit.  It 
being  a  debt  due  a  nonresident.  (3)  That 
the  corrected  Judgment,  rendered  January 
28,  1910,  the  day  before  trial,  should  not 
have  been  admitted  In  evidence  because  ren- 
dered without  notice  as  provided  by  stat- 
utes. (4)  It  was  entirely  different  from  the 
first  Judgment,  rendered  at  the  August  term, 
containing  new  and  different  adjudication, 
it  being:  (a)  In  rem  instead  of  one  In  per- 
sonam, as  was  the  first  (b)  The  property 
was  brought  into  court  by  gramlshment  and 
the  lien  foreclosed  without  notice  to  the  gar- 
nishee, (c)  Tbe  latter  Judgment  reciting  a 
recovery  npon  a  liquidated  demand  found 
upon  a  written  instrument  the  former  only 
found  a  debt,  (d)  Tbe  original  Judgment 
showed  service  by  publication  less  than  28 
days.  Tbe  corrected  Judgment  showed  more 
than  that  time,  (e)  The  garnishee  was  requir- 
ed to  look  to  the  whole  record,  petition,  cita- 
tion, and  the  like,  which  are  not  shown  in 
this  record.  (5)  The  Judgment  was  rendered 
by  the  Hon.  Frank  Willis,  who  had  certified 
his  disqualification  In  tbe  garnishment  cause, 
and  therefore  void. 

[3]  As  we  understand,  appellant  does  not 
contend  tbe  corrected  Judgment  is  void  on 
its  face,  but  that  it  Is  so  because  there  was 
no  notice  given  to  the  defendant  therein, 
and  because  the  latter  was  different  in  im- 
portant particulars  from  the  former.  We 
also  understand  it  is  not  contended  that  the 
court  did  not  in  fact  render  the  Judgment 
at  the  August  term  whldi  is  shown  by  the 
amended  Judgment  entered  at  the  January 
term  following,  but  that  because  the  entry 
first  made  evidenced  on  Its  face  that  It  was 
invalid,  that  it  could  not  be  amended  or  cor- 
rected. If  this  oitry  was  a  mistake  and  was 
not  tbe  Judgment  of  tbe  court,  it  was  tbe 
right,  as  well  as  tbe  duty,  of  the  court  to 
see  to  It  the  Judgment  entry  on  the  minutes 
apoke  tbe  truth;  that  it  evidenced  the  Judy- 
molt  wbidi  tbe  coort  rendered^    If  there 


are  redtala  of  facts  as  to  the  date  of  service, 
wblcb  in  truth  are  shown  to  have  been  made 
by  mistake,  we  see  no  reason  why  the  mis- 
take may  not  be  corrected.  Coleman  v. 
Zapp,  106  Tex.  491,  161  S.  W.  1040.  As  wU 
be  observed  in  the  original  entry,  the  first 
date  of  publication  Is  stated  as  the  17th  of 
December.  The  amendment  shows  that  tbe 
first  date  of  publication  was  tbe  lOtb  day 
of  December,  1014.  The  first  Judgment  sim- 
ply shows  that  it  was  one  In  personam,  while 
tbe  corrected  judgment  shows  it  to  be  one 
in  rem.  We  believe  It  will  not  be  necessary 
to  enter  into  a  discussion  whether  the  first 
entry  on  its  face  was  void  or  voidable.  If 
the  amended  Judgment  shows  to  be  a  valid 
Judgment  the  garnishee  is  protected  by  it 
The  correction  was  entered  before  the  trial 
of  the  garnishment  proceedings  and  the  ren- 
dition of  the  Judgment  therein.  It  has  been 
held  that  a  Judgment  entered  as  a  personal 
one  against  a  nonresident  upon  service  by 
publication  may  be  corrected  so  as  to  make 
It  one  in  rem,  restricting  it  to  the  fund  at- 
tached by  garnishment  Austin  Nat  Bank 
V.  Bergen,  47  S.  W.  1037. 

[4-7]  By  virtue  of  the  continuing  power 
of  a  court  over  its  records,  it  may  correct  the 
records  and  cause  the  entry  of  the  Judgment 
to  speak  the  truth  at  a  time  subsequent  ta 
tbe  term  at  wbldi  it  was  rendered.  Blum 
V.  Neilson,  60  Tex.  378;  Hickey  v.  Behrens, 
76  Tex.  488,  12  S.  W.  679.  The  fact  that 
service  was  had  by  publication  on  the  days 
named. In  tbe  corrected  entry,  that  a  gar- 
nishment was  Issued  and  served,  that  the 
debt  was  a  liquidated  demand,  that  the  de- 
fendant was  a  nonresident,  and  that  tbe  suit 
was  one  in  rem,  and  that  Jurisdiction  was 
obtained  by  the  garnishment  lien,  were  all 
matters  of  record  in  that  case,  by  which  the 
entry  could  be  corrected  and  would  not  rest 
upon  parol  testimony.  The  Judgment  here, 
as  was  said  by  Mr.  Justice  Pbilllps,  in  C<Ae- 
man  v.  Zapp,  finpra — 

"sought  only  to  amend  the  entry,  nunc  pro  tunc, 
■o  as  to  include  that  which  was  omitted  and. 
thereby  afford  a  faithful  record  of  the  whole 
judgment  In  other  words,  it  did  not  seek  the 
amendment  or  correcticMi  of  a  judicial  mistake- 
as  distingmsbed  from  a  derical  mistake  or  omls> 
sion." 

The  court  having  the  power  to  correct  an 
erroneous  entry  of  the  Judgment  In  this  case- 
at  the  terms  It  did,  tbe  amendment  as  or- 
dered entered  shows  a  valid  Judgment  In 
which  the  court  had  Jurisdiction  by  virtue  of' 
the  attachment  of  the  defendants'  property 
or  debt  through  garnishment  proceedings,, 
and  to  enforce  the  lien  so  acquired.  Tills 
Judgment  being  In  full  force  and  unap- 
pealed  from,  is  sufficient  to  protect  tbe  gar- 
nishee. The  attack  upon  the  judgment  by 
tbe  garnishee  is  a  collateral  attack.  Craw- 
ford V.  McDonald,  88  Tex.  626,  83  S.  W.  825;. 
Ferrell,  etc..  v.  McConnack,  184  S.  W.  1081; 
Beeves  v.  Fnqua.  184  8.  W.  082.  The  Judg- 
ment here  eatored  wa^  rendered  in  a  difler-- 
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ent  prooeedlns  from  the  original  case.  It 
waa  under  the  law  admissible  as  evidence  In 
the  garnishment  proceeding,  bat  the  mere 
fact  that  it  must  be  obtained  before  judg- 
ment coold  be  rendered  against  the  gar- 
nishee did  not  give  the  garnishee  the  right 
to  assail  it  because  there  were  mere  irregu- 
larities not  rendering  it  void.  It  was  the 
Judgment  of  a  court,  of  competent  Jurisdic- 
tion, valid  on  its  face,  importing  verity.  IbiB 
Judgment  tlie  garnishee  was  not  required  to 
set  aside  or  to  show  that  there  were  irregu- 
larities which  might  set  it  aside.  Being  a 
valid  Judgment  on  its  face,  which  will  pro- 
tect the  garnishee.  Is  all  with  which  the 
garnishee  is  concerned.  Patterson  v.  See- 
ton,  19  Tex.  Civ.  App.  430,  47  S.  W.  732. 

Our  Supreme  Couit  has  held  to  render  a 
Judgment  of  the  district  court  liable  to  col- 
lateral attadc  for  want  of  service  or  notice 
to  the  defendant,  against  whom  the  Judgment 
was  rendered,  it  is  necessary  that  the  al»- 
sence  of  notice  or  service  should  appear 
affirmatively  on  the  face  of  the  proceedings 
In  which  the  Judgment  waa  rendered. 
Mlkeska  v.  Blum,  63  Tex.  44;  ]4me  T.  Ban- 
ford,  82  Tex.  58, 19  S.  W.  847,  849  (3),  37  Am. 
St.  Rep.  852. 

[8j  The  amended  Judgment  does  not  re- 
cite whether  notice  of  the  motion  to  amend 
was  served  on  the  defendant  or  upon  hia 
attorney.  The  derk  testifies  that  he  issued 
no  notice.  l%e  defendant  could  have  waiv- 
ed notice  or  notice  may  have  been  effected 
by  other  methods  than  by  service  of  process 
Issued  by  the  clerk.  In  the  absence  of  an 
affirmative  showing  on  the  face  of  the  pro- 
ceedings that  there  was'  no  notice,  in  a  col- 
lateral attack  upon  the  judgment,  we  do  not 
beUeve  we  are  authorized  to  bold  the  Judg- 
iuent  void.  Lawler  v.  White,  27  Tex.  250; 
ritch  V.  Boyer,  51  Tex.  336;  Gibson  v.  Op- 
penheimer,  164  S.  W.  604. 

In  the  case  of  Fitch  v.  Boyer,  above,  it  is 
stated  a  domestic  Judgment  of  a  court  of 
general  Jurisdiction — 

"is  entitled  to  such  absolute  verity,  that  in  a 
collateral  action,  even  where  the  record  is  silent 
as  to  notice,  the  presumption,  when  not  con- 
tradicted by  the  record  itself,  that  the  court 
had  jurisdiction  of  the  person  also,  is  so  con- 
clusive that  evidence  aliunde  wiU  not  be  ad- 
mitted to  contradict  it." 

It  Is  assigned  that  it  was  error  to  over- 
rule the  appellant's  exception  to  the  traverse, 
to  the  effect  that  in  the  absence  of  a  show- 
ing that  the  debt  garnished  was  payable 
within  the  Jurisdiction  of  the  court  that  the 
situs  would  be  where  the  nonresident  credi- 
tor lived. 

[•]  In  the  original  action  It  Is  shown  that 
both  plaintiff  and  defendant  therein  were 
nonresidents.  The  garnishee  owing  the  debt, 
or  who  held  the  effects  of  the  nonresident  de- 
fendant, veilded  within  the  Jurisdiction  of 
the  court,  '^he  general  rule  is  well  settled 
that  the  sltos  of  the  debt  and  obligation  ts  at 
the  domieile  of  the  creditor.  But  the  at- 
tHchment  lows  of  aaonj-  states  mcognlae  the 


right  of  a  creditor  of  a  nonreaMeot  to  attacii 
a  debt  or  credit  owing  or  doe  htm,  by  a  per- 
son within  the  Jurisdiction  where  the  attach- 
ment Issues,  and  to  this  extent  the  principle 
has  been  sanctioned  that  the  laws  of  the 
state,  for  the  purpose  of  attachment  proceed* 
ings,  may  fix  the  situs  of  a  debt  at  the  dom- 
icile of  the  debtor."  2  R.  O.  It.  p.  806,  At- 
tachment, S  5. 

The  case  of  Smith  v.  Taber,  16  Tex.  Or. 
App.  154,  40  S.  W.  156,  cited  by  appellant,  as 
we  understand  it,  Is  in  accord  with  the  rale 
above  quoted.  The  garnishment  of  a  debt  dne 
a  nonresident  by  a  resident  debtor  is  recog- 
nized by  our  statutes  and  by  repeated  deci- 
sions as  being  a  suit  In  rem  against  the  at- 
tached debt,  the  effect  of  which  is  to  subject 
it  to  the  jmyment  of  the  amount  due  the 
plaintiff.  This  right  to  subject  the  obllgatioa 
of  a  nonresident  does  not,  under  the  holdings 
of  our  courts,  infringe  upon  the  sovereignty 
of  the  state  of  the  nonresident's  domicile. 

[H]  The  Judge,  the  Hon.  Frank  Willis,  of 
the  district  in  which  this  case  was  tried,  ren- 
dered the  Judgment  in  the  original  suit,  out 
of  which  the  garnishment  was  Issued,  No. 
710.  In  this  case  the  garnishment  proceed- 
ings, No.  1028,  be  certified  his  disqualifica- 
tion, and  the  Hon.  C.  Coffee  tried  the  gar- 
nishment case  as  special  Julge.  The  cauae 
or  grounds  of  disqualification  are  not  stated. 
It  can  be  readily  seen  that  the  Judge  may  not 
be  disqualified  In  the  original  suit,  bat  in  the 
garnishment  he  may  be  related  to  the  gar- 
nishee, or  in  some  other  way  may  have  been 
connected  or  interested  in  the  subject-matter 
of  the  latter  suit  In  either  event,  this  w^ould 
not  render  the  Judgment  In  the  original  suit 
void.  The  case  of  Patterson  v.  Seeton,  19 
Tex.  Civ.  App.  430,  47  S.  W.  733,  we  thhik  set- 
tles the  question.  In  that  case  the  Judge 
who  rendered  the  original  Judgment  was  the 
brother-in-law  of  the  garnishee.  The  court 
there  held  the  original  judgment  was  not 
void  on  account  of  the  relationship  of  the 
judge  rendering  the  original  judgment.  It  has 
been  held  also  a  Judge  presiding  at  the  trial 
of  an  action  on  an  appeal  bond  is  not  dis- 
qualified because  he  was  attorney  for  the 
defendant  in  the  criminal  case  in  which  the 
bond  was  given.  Hobbs  t.  Campbell,  79  Tex. 
360, 15  S.  W.  282;  Harverty  v.  State,  32  Tex, 
002.    Assignments  from  1  to  0  are  overruled. 

[11,12]  The  tenth  assignment  is  overruled. 
George  Gerluch,  by  the  answer  of  appellant, 
shows  that  he  was  the  general  manager  of 
appellant  corporation.  This  fact,  with  oth- 
er circumstances,  shows  that  he  bought  the 
goods  for  ids  company  and  what  he  said  in 
relation  thereto  while  the  negotiations  were 
in  progress,  was  admisslhle  as  part  of  the 
transaction. .  If  the  evidence  should  show  he 
was  acting  for  himself  and  not  the  company. 
at  course  the  appellant  wonld  not  be  bound 
br  Us  deelaradanSk  That  fact  depends  npoa 
the  evldsnca  ts  be  cotisldarad  b)r  tte  oonit. 
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[19]  nie  elerentfa  and  tweUtb  aaslgnm«iits 
axe  orermled.  L.  fi.  Ftazmer  and  W.  ▲.  Par- 
mer gave  tbelr  eatimate;  one  of  the  amount 
of  goods  left  after  an  auction  sale  and  tbe 
other  of  the  valne  of  the  goods.  There  was 
no  Invoice  by  which,  the  goods  oould  be  val- 
ued; they  were  removed  from  one  house  and 
placed  In  another  building  with  other  goods. 
About  the  only  way  to  arrive  at  the  amount 
of  the  goods  or  their  valoe  was  by  giving  an 
estimate,  l^ese  witnesses  testified  to  ex- 
perience in  handling  and  estimating  and  to 
their  tmowledge  of  tbe  value  of  the  class  and 
character  of  goods  In  qaeetlon.  We  think  the 
objection  goes  more  to  the  weight  to  be  given 
to  the  testimony  than  to  Its  admissibility. 
This  evidence  we  believe  falls  under  the  rule 
announced  In  Harris  v.  Sehuttler,  24  S.  W. 
989;  Belknap  v.  Groover,  66  8.  W.  252.  The 
charge  in  this  case  was  that  appellant  pur- 
chased the  goods  in  bulk  and  mixed  and  min- 
gled them  with  other  goods.  The  estimated 
value  was  about  the  only  way  appellant  had 
of  proving  their  value  or  amount. 

[14,  II)  The  thirteenth  assignment  urges 
there  was  error  in  permitting  W.  A.  Parmer 
to  testify  that  appellee  did  not  receive  notice 
from  the  garnishee  or  Margetts  with  reference 
to  the  sale,  as  provided  by  the  statute.  It  Is 
urged  he  could  not  have  known  the  fact  testi- 
fied to,  for  the  reason  that  the  witness  was 
an  attorney  at  Canadian,  and  the  apxiellees, 
the  clients  of  the  witness,  resided  In  Okla- 
homa City.  He  testified  there  was  no  notice. 
We  do  not  see  very  well  how  the  court  could 
have  excluded  the  evidence.  The  court 
doubtless  gave  the  evidence  such  weight  as  it 
was  entitled  to  under  the  circumstances; 
however,  if  the  admission  of  this  evidence 
was  error,  as  we  view  the  record,  it  could  not 
have  been  material. 

The  fourteenth  assignment  is  to  the  effect 
that  there  was  no  evidence  that  the  appellant 
ever  purchased  or  received  the  goods.  With- 
out setting  out  the  evidence,  we  believe  the 
facts  are  sufiJclent  to  warrant  the  trial  court 
in  finding  that  the  appellant  purchased  and 
paid  for  Margetts'  goods  and  moved  them 
Into  its  business  house,  and  that  it  paid  there- 
for the  sum  of  $1,310.05. 

[16]  Tbe  fifteenth  assignment  of  error  Is 
as  to  the  form  of  tbe  pleadings.  This  assign- 
ment vrill  be  overruled. 

The  supplement  so  called  and  the  other  por- 
tion of  the  traverse  were  attached  together 
and  made  part  of  each  other  by  allegation. 
There  was  no  exception  as  to  tbe  order  of  the 
pleading,  or  that  they  were  attached  to  each 
other.  In  the  absence  of  such  special  excep- 
tion the  entire  answer  should  be  looked  to 
by  the  trial  court  and  this  conrt. 

[1 7, 1 1]  The  proposition  under  the  fifteenth 
assignment,  the  sixteenth  assignment,  and  the 
nineteenth  assignment  present  the  proposition 
that  to  warrant  the  Judgment  against  the 
garnishee  for  the  value  of  the  goods  the 
pleadings  au4  iftcta  most  Justus  «  mooled 


recovery ;  that  Is,  that  the  garnishee  disposed 
of  the  goods.  It  is  asserted  there  Is  no  fact 
showing  that  tbe  goods  were  disposed  of  by 
(jie  garnishee.  The  goods  were  shown  to  be 
In  the  mercantile  establishment  of  tbe  corpo- 
ration, and  were  being  marked  down  as  to 
price  and  for  sale.  This  was  in  July,  1913, 
and  the  employes  asserted  at  the  time  the 
people  should  have  the  benefit  of.  the  price. 
The  goods  were  found  in  the  store  with  goods 
of  Itlce  kind  and  character.  The  allegation 
is  they  we're  intermingled  with  other  goods 
so  they  could  not  be  segregated  or  identified. 
The  appellant  In  this  case,  the  facts  we  think 
show,  took  possession  of  the  goods.  The 
goods  were  the  property  of  Margetts  if  at  the 
time  of  the  alleged  sale  the  Bulk  Sales  Law 
(Acts  31st  Leg.  c  27)  was  not  complied  with ; 
that  is,  if  he  then  had  creditors  the  purported 
sale  was  void  as  to  them.  If  it  should  be 
found  Margetts  or  the  garnishee  has  not  com- 
plied with  the  law  these  goods  could  be  ap- 
propriated by  his  creditors  to  their  debts.  It 
will  be  noticed  the  garnishee  did  not  state 
that  it  held  the  goods  or  offered  them  as  a 
stakeholder  for'  levy  under  execution  of  the 
creditors,  but  simply  denied  that  it  had  any 
effects  of  Margetts.  Our  Supreme  Court 
holds  that  one  pundiasing  m«-chandise  in  vio- 
lation of  the  Bulk  Sales  Law  holds  the  prop- 
erty as  trustee  for  the  creditors  of  the  seller 
and  not  for  himself.  Owosso,  etc.,  v.  Mcin- 
tosh et  al.,  179  S.  W.  2S7,  L.  B.  A.  1916B, 
970.  If  the  appellant  sold  or  disposed  of  this 
property  it  became  Indebted  to  the  trust  for 
Its  value.  Id.  The  judgment  recites  that  the 
garnishee  was  Indebted  at  the  date  of  tbe 
gaml^ment  in  the  sum  of  $1,310.09.  It  Is 
claimed  there  is  no  evidence  establi^lng  such 
indebtedness..  The  trial  conrt  evidently 
found  the  value  of  the  goods  to  be  the  amount 
appellant  paid  for  them  Instead  of  the  esti- 
mated value  made  by  the  witnesses.  The 
court  also  evidently  found  that  the  appellant 
had  disposed  of  or  appropriated  the  goods. 
They  were  In  appellant's  establishment  in 
July,  1913,  when  it  marked  the  price  so  as  to 
sell  them,  declaring  they  were  going  to  give 
the  people  the  full  benefit  of  the  bargain. 
Appellant,  by  Its  answer,  swears  it  had  no 
effects  of  Margetts  on  December  7,  1914,  when 
the  writ  was  served.  If  it  did  not  have  such 
effects  It  had  disposed  of  them  and  was  there- 
fore Indebted.  It  was  In  the  power  of  the 
garnishee  to  show  by  its  answer  and  by  evi- 
dence whether  It  had  these  goods  or  any  part 
of  them,  but  It  remained  silent  when  It  was 
called  upon  to  speak,  and  from  these  facts 
we  think  the  trial  court  had  evidence  and 
ground  for  the  Inferences  that  appellant  had 
disposed  of  the  goods,  especially  In  the  ab- 
sence of  any  evidence  to  the  contrary. 

The  appellant  dtes  us  to  the  case  of  Hollo- 
way  Seed  Co.  v.  City  National  Bank,  92  Tex. 
187,  47  S.  W.  95,  616,  on  the  question  of  plead- 
ing. The  pleadings  in  this  case  allege  a  con- 
version of  the  goods  by  l«(:eroilngUug  them 
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with  other  mendiandtoe  of  the  garnishee,  f 
The  case  cited  holds  that  If  it  was  desired  to  I 
show  a  pecuniary  liability  on  the  part  of  the  | 
garnishee  It  was  necessary  to  plead  the  facts  j 
from  which  anch  pecuniary  liability  arose, 
"so  that  the  garnishee  shall  hare  the  op- 
portunity of  contesting  them  upon  the  trial." 
The  garnishee  in  this  case,  by  traverse,  was 
given  an  .opportunity  to  contest  this  allega- 
tion.   This  It  did  not  see  proper  to  do,  either 
by  pleading  or  evidence.    It  is  again  said  In 
that  case: 

"There  were  no  allegations  in  the  pleadings  of 
either  party  with  reference  to  this  matter 
(mingling).  The  court  held  that  since  the  gar- 
nishee, alter  the  service  of  the  writ,  had  bo 
mingled  other  merchandise  of  a  Mke  character 
with  the  original  articles  of  the  stock  as  to 
make  it  impracticable  to  distingulBh  th«n,  it 
should  deliver  up  to  the  sheriff  ue  whole  stock 
as  it  existed  at  the  time  of  the  trial  The  com- 
plaint here  is  that  the  court  erred  in  its  ruling, 
because  the  facts  upon  which  It  was  based  were 
not  pleaded.  We  are  of  the  opinion,  however, 
that  it  was  not  a  matter  necessary  to  be  pleaded. 
The  rule  as  to  the  confusion  of  goods  is  merely 
a  rule  of  evidence.  The  wrongful  mingling  of 
one's  *  *  *  goods  with  those  of  another, 
when  the  question  of  identification  of  the  prop- 
erty arises,  throws  upcm  the  wrongdoer  the  bur- 
den of  pointing  out  his  own  goods,  and,  if  this 
cannot  be  done,  he  must  bear  the  loss  which  re- 
sults from  it.  It  is  but  an  application  of  the 
principle  that  all  things  are  presumed  against 
ue  spoliator;  that  is  to  say,  against  one  who 
wrongfully  destroys  or  suppresses  evidence." 

The  case  was  reversed  because  there  was 
a  conditional  judgment ;  that  is  la  the  eveivt 
the  property  was  not  returned  that  the 
plaintiff  recover  $5,000.  This  the  Supreme 
Court  held  could  not  be  done  under  the  stat- 
ute because  under  the  pleadings  no  such 
Judgment  was  sought.  Judge  Oaluea,  who 
delivered  the  opinion  for  the  court,  waa 
careful  to  state  although  the  only  statutory 
Judgment  was  to  require  the  garnishee  to 
deliver  the  goods  to  the  sheriff,  It  did  not  fol- 
low, however,  he  said,  that  the  plaintiff 
would  be  without  remedy.  Since  the  plain- 
tiff, by  the  proceeding,  acquired  a  lien  upon 
the  effects  the  garnishee  could  be  proceeded 
against,  either  In  an  original  suit  or  an  ancil- 
lary proceeding  for  the  conversion  of  the 
property.  "If,  in  a  case  of  fraudulent  trans- 
fer, the  garnishee  has  sold  a  part  of  the  ef- 
fects transferred  before  the  service  of  the 
writ,  then,  as  held  In  Willis  v.  Zates,  12  S. 
W.  232,  be  may  be  held  liable  to  the  extent 
of  the  goods  so  sold,  as  for  a  debt.  And  so 
we  think  that  when  he  has  sold  or  converted 
the  goods,  in  whole  or  In  part,  after  the  writ 
has  been  served  upon  him,  the  plaintiff  Is 
not  without  remedy  In  the  very  proceeding 
Itself.  While  there  is  no  express  remedy 
given  by  the  statute  In  such  a  case,  •  ♦  • 
we  are  of  the  opinion  that  It  was  not  intend- 
ed that  the  garnishee  could,  by  an  unlawful 
disposition  of  the  property  after  the  service 
of  the  writ,  force  the  plaintiff  to  a  new  suit." 
The  court  then  held  In  that  case  there  was 
no  such  pleading  as  would  give  the  garnishee 
an  opportunity  to^  meet  that  issue.    In  other 


words,  it  had  tihe  rli^t  to  pdnt  oat  fbe  goods, 
and  it  must  be  given  an  opportunity  to  do 
so,  and  if  the  traverse  bad  In  that  proceed- 
ing gtren  it  the  opportunity,  the  court  oooM 
have  rendered  a  personal  Judgment  against 
the  garnishee,  as  on  a  debt,  upon  peoof  of 
conversion  by  mingling. 

In  this  case  the  pleadings  charge  the 
garnishee  vrlth  converting  the  goods.  The 
evidence  is  sufficient  to  warrant  the  finding 
that  they  were  mingled  with  the  ganiisbee's 
goods  of  like  kind  and  character.  The  gar- 
nishee.  neither  by  evidence  nor  pleading  de- 
nies the  facts  charged.  It  stands  in  the  at- 
titude of  "one  who  wrongfully  destroys  or 
suppresses  evidence."  When  it  took  charge 
of  the  goods  it  did  so  as  trustee  for  tbe  cred- 
itors under  the  Bulk  Sales  liaw,  and  when 
it  converted  them  by  mingling  them  it  was 
liable  to  the  creditors  for  their  value.  Sndi 
Is  the  holding  of  the  HoUoway  Case  and  the 
Owosso  Case,  supra,  as  we  understand  tbem. 
The  lien  was  fixed  on  the  funds  held  in  trust 
by  the  garnishment.  The  appellee  was  en- 
titled to  its  Judgment  for  the  amount  of  Its 
demand,  which  did  not  exceed  the  value  of 
the  goods  converted. 

[II]  The  seventeenth  assignment  presents 
the  question  of  the  burden  of  proof.  The 
proposition  is  that  the  plaintiff  takes  the 
burden  of  establishing  a  purchase  In  viola- 
tion of  the  Bulk  Sales  Law.  The  apparent 
contention  in  this  case  is  that  there  was  no 
evidence  showing  a  failure  to  obtain  a  list 
of  the  creditors  of  Margetts,  or  notice  to 
them  under  the  act.  Tbe  evideace  in  this 
case  is  meager,  but  in  support  of  the  Judg- 
ment of  the  court  we  construe  it  as  suffi- 
cient to  show  that  Margetts  was  engaged  in 
a  mercantile  business  in  the  town  of  Cana- 
dian, and  that  about  the  date  alleged  he  sold 
the  stock  of  goods  to  the  garnishee  in  bulk 
and  not  in  the  usual  course  of  the  business, 
for  the  sum  of  $1,310.05.  That  at  that  time 
he  was  Indebted  to  various  creditors  for 
goods,  among  whom  was  the  appellee.  Ap- 
pellant contends  in  order  tq  render  the  sale 
void  under  the  statute  the  burden  was  on 
the  plaintiff  to  show,  not  only  the  sale  in  bulk 
and  indebtedness  at  the  time,  but  also  there 
was  no  list  of  the  debts  gtven  and  no  notice 
was  sent  to  the  creditors.  In  the  Owosso 
Case,  supra.  It  is  said: 

"In  considering  this  question  it  should  be  re- 
membered that  the  purchase  by  defendants  in 
error  from  Sweet,  however  innocently  intended, 
was  an  open  violation  of  the  Bulk  Sales  Law, 
and,  under  section  1  thereof,  Void  as  against 
creditors  of  die  seller.'  There  was,  then,  no 
real  sale  in  law,  bat  mer^  a  change  of  pos- 
session." 

In  some  Jurisdictions  the  statute  makes 
a  violation  of  the  law  presumptively  fraud- 
ulent and  void  as  to  creditors.  If  good  faith 
Is  shown  that  presumption  Is  rebutted.  This 
is  not  so  under  our  statute  and  the  holding 
of  the  Supreme  Court.  The  sale  In  bulk  as 
to  creditors  Is  void  unless  the  list  and  no- 
tice is  Obtained  and  given  as  required  by  the 
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act  Ibe  wording  of  tbe  statute  would  Indl- 
c^ate  the  sale  is  void  when  creditors  are  shown 
and  a  bulk  sale  proven.  We  interiuret  the 
clause,  "Unless  the  purchaser  or  transferrer 
shall  at  least  ten  days  before  the  sale  or 
transfer  In  good  faith  make  full  and  explicit 
inqolry  of  the  seller  or  transferrer  as  to  the 
names  and  places  of  residence,"  etc.,  and  the 
purchaser  shall  at  least  ten  days  before  the 
sale  In  good  faith  notify  the  creditors,  to  be 
an  exception  to  the  rale  preceding  it;  that 
Is.  "Any  sale  or  transfer  of  any  portion  of  a 
stock  of  merchandise  •  •  *  shall  be  void 
as  against  creditors  of  the  seller  or  transfer- 
rer." "Provisos  and  exceptions  are  similar; 
intended  to  restrain  the  enacting  clause; 
to  except  something  which  would  otherwise 
be  within  it  or  In  some  manner  to  modify 
it."  Saffaerland,  Stat  Const  i  222.  "The 
exception  of  a  particular  thing  ft'om  general 
words,  proves  that  In  the  opinion  of  the 
lawgiver,  the  thing  excepted  would  be  within 
the  general  clause,  had  the  exception  not 
been  made."  Brown  v.  State  of  Maryland, 
12  Wheat  419,  6  L.  Ed.  678.  "When  there 
are  words  expressive  of  a  general  Intention, 
and  then  of  a  particular  Intention  Incompat- 
ible with  it  the  particular  must  be  taken 
as  an  exception  to  the  general,  and  so  all  Ibe 
parts  of  the  act  will  stand."  Howard  Oil 
Oa  V.  Davis,  76  Ter.  630,  IS  S.  W.  665; 
Campbell  v.  Wiggins,  86  Tex.  424,  21  S.  W. 
509. 

The  primary  meaning  of  "unless"  is  "un- 
loosened from" ;  it  has  the  force  of  "except" 
So  what  follows  in  the  sentence  after  the 
word  "unless"  is  excepted  or  unloosened 
from  what  went  before  it.  As  used  In  Code, 
S  216,  providing  that  the  officer  shall  not  be 
bound  to  keep  the  property  levied  upon  un- 
less the  plaintiff  on  demand  shall  indemnify 
him,  though  negative  in  form,  conveys  an 
afSrmatlve  meaning,  viz.  that  if  the  cause  Is 
made  as  provided  It  shall  be  valid  against 
them.  8  Words  and  Phrases,  7194 ;  Manning 
v.  Keenan,  73  N.  Y.  45.*  "  'Unless'  frequently, 
as  used  in  statute,  means  'except.'  "  Alexan- 
der ▼.  People,  7  Colo.  155,  2  Pac.  894 ;  Young 
▼.  Little,  15  N.  J.  Law,  1,  15;  In  re  Fear- 
son's  Estate,  110  CaL  624,  42  Paa  960;  In 
re  Smith's  Estate,  131  CaL  433,  63  Pac.  729, 
82  Am.  St  Rep.  358;  Cramer's  Appeal,  43 
Wis.  167.  "Unless  it  appears,"  or  unless  a 
thing  Is  done,  implies  that  the  burden  of 
proof  is  upon  those  who  would  make  the 
intention  appear,  or  that  the  thing  was  done. 
BamsdiU  v.  Wentworth,  106  Mass.  320.  In 
other  words,  those  claiming  to  be  excluded 
from  the  general  rule  must  show  they  are 
within  the  exception.  This  is  Illustrated  by 
our  Supreme  Court  in  construing  article 
3967,  B.  C.  S.  Every  gift  by  a  debtor  "shall 
be  void  as  to  prior  creditors,  unless  it  ap- 
pears that  such  debtor  was  then  possessed 
of  property,"  etc    That  court  said: 

"The  proposition  aimouneed  by  the  Court  of 
Civil  Appeals,  that  the  burden  of  proof  was  up- 
on the  plaintiff  to  establisb  the  insolvency  of 


Sttmm«rliB  in  order  to  subject  properly  given  to 
his  wife,  is  in  conflict  with  the  above  article  of 
the  8tatut&  As  to  prenatetlng  debts,  tiie  gift 
was,  by  the  statute,  prima  facie  void  and  the 
property  subject  to  the  pajment  of  audi  debts 
of  Summerlia  unless  the  donee  should  make  it 
appear  that  be  was,  •  •  •  'possessed  of 
property  within  this  state,  subject  to  execution, 
soflScient  to  pay  *  *  •  existing  debts.'  The 
terms  of  the  statute  are  so  plain  that  It  is  not 
necessary  to  add  argument  to  enforce  it"  Mad- 
dox  V.  Sammerlin,  92  Tex.  483,  40  S.  W.  1038, 
60  S.  W.  667. 

Upon  whom  the  burden  of  proof  vests  to 
bring  the  appellant  within  the  excepticm 
Is  further  Olnstrated  by  the  rule  frequently 
applied  under  the  statutes  of  limitation.  If 
the  period  of  limitation  is  shown  the  burden 
is  on  the  one  claiming  during  the  time  that 
he  or  she  was  then  under  disability,  sus- 
pending the  running  of  the  statute  as  nonage, 
coverture,  or  the  like.  We  therefore  hold  ap- 
pellee having  shown  a  bulk  sale  or  a  sale  not 
in  the  regular  course  of  business  and  at  the 
time  it  was  a  creditor  of  Margetts,  and  that 
there  were  other  creditors  of  his,  the  burden 
or  duty  of  proceeding  or  going  forward  and 
showing  the  sale  was  within  the  exception 
shifted  to  appellant,  and,  having  failed  to 
discharge  that  duty,  the  court  was  author- 
ized to  hold  the  sale  void  and  to  subject  the 
property    garnished   to   the   appellee's   debt 

The  eighteenth  assignment  of  error  Is  over- 
ruled for  the  reason  given  in  overrnllng  as- 
signments from  1  to  9,  Inclusive. 

The  evidence  in  this  record  la  not  at  all 
satisfactory  on  several  points,  but  we  be- 
lieve will  be  su£Bcient  and  Is  sufficient  to 
support  the  judgment  of  the  court 

Affirmed. 

On  Motion  for  Behearlng. 

[21-22]  Some  of  the  autboritles  cited  by 
tis  in  the  original  opinion  are  not  strictly 
applicable  to  suita  by  publication  against  o 
nonresident,  but  refer  to  domestic  judgments. 
They  were  dted  by  us  as  llinstrative  of  the 
question  of  notice  to  amend  the  judgment. 
We  did  not  for  a  moment  question  the  right  of 
the  party  affected  by  a  judgment  obtained  in  a 
suit  by  publication  to  show  by  the  record 
there  was  no  service,  either  in  a  direct  or 
collateral  proceeding,  or  such  facts  as  would 
show  the  court  did  not  have  jurisdiction,  or 
such  facts  as  would  render  the  judgment 
void.  In  a  collateral  proceeding  If  the  judg- 
ment on  Its  face  shows  jurisdiction,  then 
the  party  claiming  under  it  is  not  required 
to  go  further.  If  the  adverse  party  wishes 
to  assail  the  judgment  the  burden  is  on  him 
to  show  that  there  was  no  service,  such  as 
required  by  law.  This  la  supported,  we 
think,  by  Hopkins  v.  Gain,  105  Tex.  591, 
143  8.  W.  1145.  Headnote  No.  2  of  that  case, 
which  correctly  reflects  the  holding  therein. 
Is  as  follows: 

"Where  the  judKment  assailed  recites  service, 
the  court  will  be  oound  to  accept  that  as  cor- 
rect In  the  absence  of  such  recital  in  •  judg- 
ment obtained  on  service  by  publication,  it  will 
look  to  the  entire  record  to  determine  it  the 
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bsrden  beliM;  on  the  attacfclnc  part?;  and  the 
statement  of  facts  is  by  the  statute  made  a  part 
of  the  record  when  judgment  is  asainst  un- 
known heirs." 

[23-25]  In  tli«  amended  Judgment  service 
la  shown  to  have  been  obtained  the  required 
length  oC  time.  The  court  bad  JurlsdlctloD 
by  virtue  thereof  and  by  the  aeiEure  of  the 
debt  or  pr<H)erty  by  garnishment,  and  Juris- 
diction to  render  the  Judgment  at  the  August 
term ;  but  a  mistake  was  made  in  Its  recitals, 
and  at  the  January  term  following  this  mis- 
take was  corrected.  The  amended  or  correct- 
ed Judgment  does  not  recite  notice  of  the  mo- 
tion. The  burden,  therefore,  was  on  appel- 
lant to  show  there  was  no  notice.  This  It 
attempted  to  do  by  showing  the  clerk  Issued 
none.  Notice  could  have  been  given,  in  other 
ways  or  could  have  been  waived.  The  appel- 
lant does  not  show  or  negative  these  facts. 
The  harden  resting  on  it  was  not  thereby 
discharged  and  the  amended  judgment  shown 
to  be  void.  The  presumption,  in  the  absence 
of  evidence  to  the  contrary,  is  that  notlcf^ 
was  waived  or  given  In  some  way  or  tlie 
Judgment  would  not  have  been  entered.  The 
filing  of  the  amoided  pleading  requiring 
service  is  not  analogous.  It  is  the  pleading 
which  states  the  cause  of  action  and  gives 
the  right  to  a  Judgment;  hence  citation  la 
required.  We  do  not  think  the  authorities 
on  such  a  condition  applicable  to  tills  case 
where  only  notice  Is  required  of  the  motion 
to  amend  the  Judgment  by  the  record.  We 
should  rather  presume  If  notice  was  not 
waived  appellant  would  have  proven  that 
fact,  either  by  the  record  or  by  aliunde  evi- 
dence. Hardy  v.  Beaty,  84  Tex.  G^  19  S. 
W.  778,  31  Am.  St.  Rep.  80,  supports  this 
proposition,  and  we  believe  it  has  not  been 
departed  from  In  this  state.  Much  is  said 
by  way  of  discussion  In  nnmerous  decisions, 
but  the  rule  appears  as  stated  by  the  deci- 
sions above  dted. 

The  motion  for  rehearing  is  overruled. 


AMERICAN  NAT.  INS.  CO.  v.  HOLLINGS- 
WORTH.     (No.  5663.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Oct 
11, 191&    RebeariDg  Denied  Nov.  29,  1916.) 

1.  Insobance  ^ssCOS— Actions  on  Policies 
—Costs  and  Attobnet's  Febs— Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4746,  providing  that,  if  an  insurance  com- 
pany liable  therefor  refuses  to  pay  a  loss  within 
30  days  after  demand,  it  shall  be  liable  to  pny 
the  holder  12  per  cent,  damages  on  tlie  amount 
of  the  loss  and  reasonable  attorney's  fees  for  its 
prosecution  and  collection,  as  a  corporation  can 
only  act  through  its  agents,  such  demand  can  be 
made  upon  any  agent  of  the  company  shown  to 
be  duly  authorized  to  act  for  it  in  the  premises. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  I  1117;    Dec.  Dig.  «=»602.] 

2.  Insctkance  *=»602— Actions  on  Policies 
—Costs  and  Attobmet's  Fees— Statvtr. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4746,  proper  demand  for  payment  is  a  pre- 


requisite to  the  deaoaad  ttx  peaslty  and  attor- 
ney's -tees,  and  mere  funushiig  of  proof  of  loss 
and  filing  suit  is  not  snfficient. 

[Ed.  Note.— For  other  cases,   fee  Insurance, 
Cent.  Dig.  i  1117;    Dec.  Dig.  «=3e02.] 
9,   Evidence    •snSCS  —  Opinions— Exakiha- 

non— BxPEBT  WrnrassBs. 
In  an  action  by  beneficiazT  of  life  PolicT  on 
the  issue  of  attorney's  fees  allowed  by  Vernon's 
Sayles"  Ann.  Civ.  St  1914,  art.  4746,  upon  fail- 
ure of  company  to  pay  loss  30  days  after  de- 
mand, 1b  the  absence  of  proof  of  the  amoont  of 
services  performed  by  ue  attorneys  prooecut- 
ing  the  case,  it  was  improper  in  interrogating 
expert  witnesses  as  to  the  value  of  such  services, 
to  recite  what  was  done  by  oonnael  in  the  prepa- 
ration of  the  case. 

[Ed.  Note. — For  other  cases,  seo  Bvideneak 
Cent.  Dig.  |  2376 ;   Dec.  Dig.  <8=>655.1 
4.  Apfbal  and  Ebbob  «=3206(2)— Pbesebva- 

tion  or  Objections— EzAiiiNATioN  ov  Ex- 

PEBT. 

In  an  action  by  beneficiary  of  life  poUcy,  on 
tile  issue  of  attorney's  fees  allowed  bj  Venton's 
Sayles'  Ann.  Civ.  St.  1914,  art,  4746,  where 
defendant  insurance  company  did  not  object  that 
no  proper  predicate  was  laid  for  a  recitation 
of  what  was  done  by  counsel  in  preparing  the 
case,  in  interrogating  expert  witBeasea  as  to 
the  value  of  such  services,  the  error  was  not  re- 
versible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ({  1278,  1286-1289;  Dec 
Dig.  «=9206(2).] 

Appeal  from  McLennan  County  Court; 
Geo.  N.  Denton,  Judge. 

Action  by  Mary  h.  Holllngsworth  against 
the  American  National  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

J.  L.  Shelton,  M.  C  H.  Park,  and  J.  D. 
Williamson,  all  of  Waco,  for  appellant. 
Cross  &  Rogers,  of  Waco,  for  appellee. 

RICE,  J.  Prior  to  his  death  In  February, 
1914,  Evans  Holllngsworth  took  out  two 
policies  of  insurance  with  appeUaut,  each 
of  which  was  payable  to  his  wife,  Mary  L. 
Holllngsworth.  One  of  these  was  a  sick  bene- 
fit policy,  and  the  other  a  "whole  life  poilcy.** 
After  his  death,  payment  not  being  made, 
appellee  brought  this  suit  against  appellant 
to  recover  thereon,  as  well  as  for  the  statu- 
tory 12  per  cent  damages  and  attorney's 
fees.  Api>ellant  pleaded  payment,  and  denied 
the  right  on  the  part  of  appellee  to  recover 
penalty  and  attorney's  fees,  on  the  groun<l 
that  no  statutory  demand  had  been  made  for 
the  payment  of  said  policies.  A  Jury  trial 
resulted  in  a  verdict  In  behalf  of  appellee 
In  the  sum  of  $165,  with  12  per  cent  penalty, 
amounting  to  $19.80,  and  $200  attorney's 
fees,  and  upon  which  Judgment  was  duly 
rendered,  from  which  this  appeal  Is  prose- 
cuted. 

[1,2]  The  principal  questions  raised  by 
this  appeal  are:  (1)  Whether  the  statutory 
demand  for  payment  must  be  made  upon  tlie 
company  alone,  and  not  upon  an  agent;  <2) 
if  permitted  to  be  made  upon  an  agent,  wheth- 
er the  demand  in  the  Instant  case  was  made 
upon  an  agent  of  the  company  authorized  to 
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reoelTe  soeb  deuaael;  and  (S)  If  ao,  whetbar 
the  amooBt  recoveored  for  attorney's  tees  ira£ 
ezceaalTe.  The  statnte  upon  which  recovery 
for  tbe  ])enalty  and  attorney's  fees  la  pred- 
icated proTldeB  that  In  caaea  vheta  a  loss 
occoTB,  and  the  insntaace  company  liable 
therefor  shall  refme  to  pay  the  aame  wtttdn 
90  days  after  demand  therefor,  sncb  company 
shall  be  liable  to  pay  the  holder  of  aaCh 
policy.  In  addition  to  the  amount  of  the  loss, 
12  per  cent,  damages  on  the  amount  of  such 
loss,  together  with  reasonable  attorneys  fees, 
tor  the  prosecntlon  and  collection  of  sncb 
loss.  Article  4746,  vol.  3,  Vernon's  Sayles' 
Bey.  Or.  Stats.  As  a  corporation  can  only 
act  through  Its  agents,  it  seema  to  ns  that 
such  deoaand  can  be  made  upon  any  agent  of 
the  company  duly  authorized  to  act  for  It 
In  the  premises.  To  hold  otherwise,  we 
think,  would  be  to  render  the  statute  In- 
operative. Sabine  ft  Bast  Tex.  Ry.  Oo.  r. 
Cruse,  83  Tex.  460,  18  8.  W.  755.  We  are 
not  satisfied,  however.  In  the  instant  case 
with  the  proof  offered  to  show  that  the  agent 
upon  whom  the  donand  was  made  was  au- 
thorized to  act  for  the  company  In  this  re- 
gard. It  Is  true  It  Is  shown  that  he  was  the 
general  superintendent  of  agencies  In  and 
for  McLennan,  Hill,  and  Falls  counties.  Bat 
the  proof  failed  to  show  that  he  was  author; 
bed  to  act  for  the  company  In  making  set- 
tlement or  payment  of  losses,  or  to  act  for 
the  company  In  the  adjustment  of  this  partic- 
ular loss.  Proper  demand  under  the  stat- 
ute for  payment  of  the  loss  Is  a  prerequisite 
-to  the  demand  for  penalty  and  attorney's 
fees.  Mere  furnishing  of  proof  of  loss  and 
filing  suit  Is  not  sufficient.  See  Ford  t.  Mu- 
tual lilfe  Ins.  Co.,  103  Tex.  522, 131  S.  W.  406. 
There  was  an  effort  on  the  part  of  appellee 
to  show  demand  upon  the  company  by  letter 
mailed  and  addressed  to  Its  home  office,  but 
the  contents  of  this  letter  are  not  shown, 
nor  does  It  appear  from  the  evidence  that 
any  demand  was  made  therein  for  payment 
of  the  loss.  If  such  demand  bad  been  made 
therein  it  seems  this  could  have  been  shown. 

In  construing  a  somewhat  similar  statute. 
In  Railway  Co.  v.  Cruse,  supra,  Mr.  Chief 
Justice  Stay  ton  held  that: 

"Penalty  shall  not  be  recoverable  unless  no- 
tiee  be  given  to  the  railway  company:  and  by 
the  latter  we  would  understand  to  be  meant 
some  officer  of  the  company  clothed  with  gen- 
eral powers." 

If  In  the  Instant  case  it  can  be  shown  that 
Russell,  upon  whom  demand  for  payment 
fvas  shown  to  have  been  made,  whUe  not  a 
general  officer  of  the  company,  was  author- 
ized by  it  to  make  settlement  of  this  particu- 
lar loss  or  losses  of  like  diaracter,  then  we 
tlilnk  the  company  would  be  bound  by  prop- 
er demand  made  upon  him  for  payment 
tliereof. 

[3,4]  We  do  not  think  it  was  proper,  in 
tlie  absence  of  proof  showing  the  amount  of 
servicea  performed  by  the  attorneys  proae- 


cnting  the  case.  In  IntarrogstlBg  expert  wit- 
nesses aa  to  the  value  of  such  serrlcea,  to  re- 
cite what  was  done  by  counsel  in  tiie  prep- 
aratloB  at  the  case  for  trial.  But,  as  appel- 
lant failed  to  object  on  tiie  ground  that  no 
proper  predicate  was  laid  therefor,  this  is 
not  deemed  reversible  error.  We  are  not 
prepared,  however,  to  approve  the  amount 
of  like  verdict  for  attorney's  fees. 

For  the  errors  indicated,  the  Judgment 
of  the  court  below  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


CRBWS  A   WILLIAMS  v.   QXJLUSnCT  OIN 
CO.     (No.  5682.) 

(Court  of  Civil  Appeals  of  Texas.    Austin,    Oct. 

26,  1916.    Rehearing  Denied  Nov.  28, 1016.) 
1.  CoBFOBATiONs  «s9672(7)— -Aotioit  bt  Fob- 

mON      COSPOKATION  —  pLXADINO  —  COXPU- 

ANCE  With  Statute. 
In  action  by  foreign  corporation,  where  the 
petition  does  not  show  that  the  corporation  is 
transacting  busiaess  in  the  state,  it  is  not  nec- 
essary that  it  allege  that  the  cor^ration  baa 
obtained  a  license  to  transact  business  in  the 
state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  M  2647,  2648 ;  Dec.  Dig.  <8=>672(7).] 

a  JnDOimHT  «=»252(8)— Pleadino   to   Stts- 

TAIN. 

In  action  against  a  partnership  composed  of 
two  partners,  where  the  petition,  although  it 
contamed  no  specific  prayer  for  judgment 
against  each  defendant,  concluded  with  a  prayer 
for  judgment  for  the  amount  of  plaintiff's  debt, 
interest,  and  attorney's  fee,  etc.,  and  "for  such 
other  and  further  relief  to  which  it  may  show 
itself  entitled,"  etc.,  it  authorized  judgment 
against  the  defendants  individually. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  441;    Dec.  Dig.  <S=a252(3).l 

3.  Appbai.  and  Kbbob  e=>907(!i)— Recobo  — 
Psesuuptionb. 

Upon  appeal  from  judgment  for  plaintiff, 
where  there  is  no  statement  of  facts,  necessary 
allegations  of  the  complaint  will  be  presumed  to 
have  been  established  by  proof. 

lEd.  Note.— For  other  caaes,  see  Appeal  and 
Error.  Dec.  Dig.  <S=>907(3).] 

4.  Evidence   *=980(1)— Pbesumptions— Laws 
of  Other  States— Intebest. 

In  the  absence  of  proof  on  the  subject,  it  will 
be  presumed  that  the  law  of  another  state  is  the 
same  upon  the  subject  of  interest  as  the  law  of 
the  state  in  which  the  case  is  tried. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  101 ;    Dec.  Dig.  <8=»80(l).] 

Appeal  from  District  Court,  Hamilton 
County;   J.  H.  Arnold,  Judge. 

Action  by  the  Gullett  Gin  Company  against 
Crews  &  Williams.  F'rom  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

S.  R.  Allen,  of  Hamilton,  for  appellant 
A.  R.  Eidson,  of  Hamilton,  for  appellee. 

KEX,  O.  J.  Appellee  sued  appellants  and 
recovered  a  Judgment  upon  fonr  promissory 
notes  and  foreclosing  a  chattel  mortgage 
on  certain  personal  property,  and  the  defend- 
ants have  appealed. 
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[1]  The  flnt  awrfgnment  cbarges  the  court 
erred  In  rendering  Judgment  agalnat  the  de- 
fendants becanae  It  appears  from  plaintUTs 
petition  that  plaintiff  is  a  foreign  corpora- 
tion doing  buslnefls  In  this  state,  and  It  is 
not  alleged  or  shown  that  the  plaintiff  has 
complied  with  the  laws  of  the  state  of  Texas, 
HuthorlzlnK  it  to  do  business  in  this  state, 
and  anthorizlng  It  to  prosecute  a  suit  with- 
in the  state.  The  answer  to  this  assignment 
Is  that  the  plaintiff's  petition  does  not  al- 
lege that  the  plaintiff  was  transacting  busi- 
ness in  Texas,  and  therefore  it  was  not  nec- 
essary to  allege  that  it  bad  obtained  a 
license  to  transact  such  business.  Imple- 
ment Co.  V.  Beer,  19  Tex.  Civ.  App.  311,  45 
S.  W.  972 ;  Brin  y.  Bhlrt  Co.,  43  S.  W.  295 ; 
Telephone  &  Telegraph  Co,  ▼.  Kellogg,  etc., 
62  Tez.  ClT.  App.  402,  132  S.  W.  963 ;  Brwin 
V.  Powder  Co.,  166  S.  W.  109T.  Appellant 
has  brought  up  no  statement  of  facts,  and 
therefore  we  have  no  knowledge  as  to  what 
was  shown  by  the  testimony  upon  this  or 
any  other  point  inrolved  In  the  appeaL 

[2]  The  plaintifTs  petition  shows  on  its 
face  that  the  suit  was  brought  against  Crews 
&  Williams,  a  partnership  composed  of  J.  C. 
Crews  and  Joe  B.  Williams;  and,  while 
there  was  no  specific  prayer  for  a  judgment 
against  eadi  defendant,  the  petition  con- 
cluded with  a  prayer  for  Judgment  for  the 
amount  of  the  plalntUTs  debt.  Interest,  and 
attorney's  fee,  with  foreclosure  of  Its  chattel 
mortgage,  "and  for  such  other  and  further 
relief  to  which  It  may  show  Itself  entitled," 
eta  Hence  we  overrule  the  second  assign- 
ment, which  charges  that  the  petition  did 
not  authorize  a  judgment  against  the  de- 
fendants Individually.  Cothran  v.  Marma- 
duke  &  Brown,  60  Tex.  370;  Robertson  v. 
Tonn,  76  Tex.  538,  13  S.  W.  585 ;  Wiggins  v. 
Blackshear,  86  Tex.  665,  26  S.  W.  939;  Webb 
V.  Gregory,  49  Tex.  Civ.  App.  282,  108  S.  W. 
478. 

The  third  assignment  of  error  complains 
of  the  action  of  the  court  in  overruling  ap- 
pellants' motion  for  a  new  trial  based  upon 
the  ground  of  newly  discovered  evidence. 
That  motion  was  properly  overruled.  It  did 
not  rtiow  suthclent  diligence,  and  was  de- 
fective in  other  respects. 

[3,4]  The  fourth  assignment  relates  to 
the  question  of  Interest,  the  contention  be- 
ing that  the  plaintiff  was  not  entitled  to  a 
Judgment  bearing  8  per  cent  interest,  be- 
cause it  did  not  plead  the  rate  of  Interest  al- 
lowed by  law  in  the  state  of  Louisiana, 
where  the  notes  were  made  payable.  The 
petition  alleged  that  the  notes  bore  Interest 
at  the  rate  of  8  per  cent,  per  annum;  and, 
there  being  no  statement  of  facts,  we  must 
presume  that  the  allegation  referred  to  was 
established  by  the  proof.  Upon  the  subject 
of  Interest,  the  rule  of  law  is  that,  in  the 
absence  of  any  proof  upon  the  subject.  It 
will  be  presumed  that  the  law  of  another 
state  is  the  same  upon  that  subject  as  the 


law  of  the  state  In  whicb  the  case  is  tried. 
Contracts  for  interest,  not  exceeding  10  p» 
cent  per  annum  are  authorized  by  statute 
in  this  state;  and,  applying  the  rule  above 
referred  to,  we  hold,  in  the  absence  of  proof 
to  the  ocmtrary,  that  it  will  be  presumed 
that  the  law  of  Louisiana  is  the  same  as 
that  of  Texas,  and  that  it  authorices  con- 
tracbs  for  interest,  not  to  exceed  10  per  cent 
per  annum,  nierefore  appellants'  fourth 
and  last  assignment  is  overruled. 

No  error  has  been  shown,  and  the  Jodg- 
meut  is  affirmed. 

Affirmed. 


HOVBY  et  sL  t.  KIRBY.    (No.  8686.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Oct  25,  1916.    Rehearing  Denied 

Nov.  29,  1916.) 

Oarbiebs  •s»22S(3)— Iif  just  to  Caitlb— Bti- 

DXNCB.  I 

In  action  against  railroad  for  Injaring  cattle 
shipped,  to  be  placed  on  pasture  in  ranches  near 
the  point  of  destination,  it  was  permissible  for 
B  witness  to  testify  as  to  their  market  value  in 
that  section  of  the  country,  where  he  also  testi- 
fied that  their  market  value  would  be  the  same 
all  over  that  section,  which  incladed  the  point 
of  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  t  960;    Dee.  Dig.  <9=>228(3).] 

I 

Appeal    frcmi    District    Court    Crockett        | 

County ;  J.  W.  Tlmmlns,  Judge. 

Action  by  J.  C.  Kirby  against  S.  B.  Hovey 
and  others.    From  a  Judgment  for  plaintiff,        , 
defendant  Texas  &  Padflc   Railway   Com-        j 
pany  appeals.    Affirmed. 

H.  S.  Garrett  and  C.  E.  Mays,  Jr.,  both  of 
San  Angelo,  for  appellant  N.  W.  Graham 
and  C.  E.  Davidson,  both  of  Ozona,  and 
Blanks,  Collins  &  Jackson,  of  San  Angelo, 
for  appellee. 

RICE,  J.  In  May,  1914,  appellee  brought 
this  suit  in  the  Justice's  court  against  the 
Texas  &  Pacific  Railway  Company,  the  St 
Louis  Southwestern  Railway  Company  of 
Texas,  and  S.  B.  Hovey  and  M.  L.  Mertz,  re- 
ceivers of  the  Kansas  City,  Mexico  &  Orient 
Railway  Company  of  Texas,  for  the  recovery 
of  damages  to  a  shipment  of  141  head  of 
stock  cattle  from  Winona,  Tex.,  to  Bamhart, 
Tex.,  on  the  ground  that  the  cattle  were  de- 
layed and  roughly  handled  in  transit  Ap- 
pellants  answered  by  a  general  demurrer  and 
a  general  denial,  and  specially  that  if  appel- 
lee's cattle  were  damaged,  the  same  resulted 
by  reason  of  his  negligence  in  overloading 
the  cars ;  that  the  cattle  were  thin  and  poor 
and  not  in  condition  to  be  shipped,  and  if 
any  damages  occurred,  same  were  occasioned 
by  the  inherent  vice  of  said  stock.  Trial  in 
the  Justice's  court  resulted  in  a  Judgment  in 
favor  of  appellee  against  all  of  the  defend- 
ants, from  which  an  appeal  was  prosecuted 
to  the  district  court  of  said  county ;  the  civil 
Jurisdiction  of  the  county  court  having  been 
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given  to  tfiot  court  In  the  latter  ooart  the 
case  was  tried  by  the  coart  without  a  jnry, 
and  a  Jadgment  was  rendered  against  the 
Texas  &  PadDc  Railway  Componr,  but  In 
favor  of  the  other  two  defendants,  triHn 
which  this  appeal  is  prosecoted  aloqe  by  It. 

Hie  two  first  assignments  comidaln  of  the 
action  of  the  court  in  permitting  the  plain- 
tiff and  his  witness  Montgomery  to  testify 
as  to  the  market  value  of  the  cattle  in  Ques- 
tion at  Barnhart,  over  appellant's  objection, 
on  the  ground  that  it  was  not  shown  that 
said  witnesses  were  acaualntedi  with  the 
maAet  value  of  the  cattle  at  said  place. 
The  evidence,  briefly  stated,  shows  that  the 
cattle  were  roughly  handled  between  FL 
Worth  and  Batrd  on  the  Texas  &  Padflc,  the 
cars  In  which  they  were  shipped  being  close 
to  the  engine,  and  in  switching  them  about 
the  cattle  were  frequently  knocked  down, 
from  which  they  sustained  injury,  resulting 
in  the  death  of  four  of  them,  four  being  seri- 
ously injured,  and  the  balance  damaged  to 
the  extent  of  from  $2.50  to  $5  per  head.  At 
Balrd,  over  appellee's  objection,  they  were 
unloaded  in  pens  full  of  mud  and  water, 
where  they  bogged  to  their  knees  and  were 
unable  to  get  proper  feed.  Appellee  fre- 
quently asked  permission  from  the  trainmoi 
to  get  his  cattle  up,  but  these  requests  were 
dolled.  Appellee  testified  that  the  cattle 
were  stode  cattle,  and  were  not  shipped  for 
market,  but  to  be  i^ced  in  pasture  on  his 
ranch  near  Barnhart;  that  he  had  been  in 
the  cattle  business  for  40  years,  buying  and 
selling  cattle  in  that  country,  and  had  fre- 
quently shipped  cattle,  and  was  acquainted 
with  the  fair  market  value  of  cattle  of  that 
class  and  character  there. 

The  witness  Montgomery  testified  that  he 
lived  in  Crockett  county,  and  had  been  en- 
gaged in  the  cattle  business  all  of  his  life, 
having  shipped  cattle  ever  since  he  could 
ride  a  train;  that  he  had  shipped  cattle  to 
market  tor  a  number  of  years ;  that  he  saw 
plaintiff's  cattle  when  they  reached  Barn- 
hart ;  that  he  was  acquainted  with  the  mar- 
ket value  of  cattle  at  that  time  and  place, 
and  that  they  were  worth,  to  take  them  all 
around,  about  |27.50  per  head;  that  in  his 
Judgment,  if  the  cattle  were  knocked  down 
from  five  to  seven  times  In  the  cars,  and 
were  unloaded  in  muddy  pens,  that  cattle  of 
this  character  would  be  damaged  from  $2.- 
50  to  $5  pel*  head ;  that  the  market  value  at 
Barnhart  was  the  same  as  the  market  value 
for  such  stuff  all  over  this  country ;  that  he 
had  sold  cattle  at  Mertzon,  a  little  town  up 
the  road  from  Barnhart;  that  when  he 
spoke  of  the  market  value  of  such  stuff  he 
meant  the  market  value  all  over  this  coun- 
try. While  it  may  be  true,  as  contended  by 
appellants  that  this  witness  did  not  testify 
to  sales  at  Barnhart  of  such  cattle,  yet  he 
did  testify  that  the  market  value  at  Barn- 
hart was  the  same  as  all  over  that  section 


for  this  ciiaractK  of  eattte.  Wbere  eattle 
are  shipped,  not  tat  market,  but  for  the  pur- 
pose of  placing  on  pasture  in  ranches  near 
the  point  of  destination,  as  in  the  Instant 
case,  we  think  it  permissible  for  the  witness 
to  testify  as  to  their  market  value  in  that 
section  of  the  country,  and  Montgomery  tes- 
tified that  their  market  value  would  be  the 
same  aU  over  that  section,  which  included 
the  point  of  destination;  and,  even  if  it  be 
granted  that  the  testimony  of  appellee  him- 
self failed  to  show  market  value  at  Barn- 
hart, still,  the  evidence  of  Montgomery, 
which  was  not  contradicted  In  this  reject, 
was  amply  sufildent  to  support  the  Judgmoit 
of  the  court  Tor  which  reason  these  assign- 
ments are  overruled. 

The  remaining  assignments  have  been  duly 
considered,  and  are  regarded  without  merit. 
Hoice  we  overrule  the  same.  Finding  no 
error  in  the  proceedings  of  the  trial  court, 
its  Judgment  is,  In  all  things,  affirmed. 

AJBlrmed. 


McGAVICK  ▼.  McBRIDB.    (Na  7609.) 
(Court   of    Civil   Appeals   of   Texas.    Dallas. 

Nov.  18,  1916.) 
Limitation    or   Actions   «=»28(2)   —  Pay- 

UBNT  BT   SxntBTT— RXCOVEBY    FBOU   PBINCI- 
FAL. 

Where  the  accommodation  surety,  on  demand 
of  the  payee,  pays  the  note,  tiie  principal  obli- 
gation 18  discharged,  and  be  can  recover  from 
the  principal  only  on  the  implied  promise,  and 
not  on  the  note,  and  his  action  is  barred  after 
two  years  under  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art  5687,  stating  the  two-year  period 
of  limitations  in  actions  on  debts  not  evidenced 
by  written  contract 

[EJd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  135,  142 ;  Dec.  Dig.  «s> 
28(2).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Foree,  Judge. 

Action  by  Thomas  McBrlde  against  P.  J. 
McCavick.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  cause  dis- 
missed. 

Walter  M.  N<dd,  of  Dallas,  for  appellant 
Davis,  Johnson,  Oolden  &  Handley,  of  Dal- 
las, for  appellee; 

RASBURY,  J.  AppeUee  sued  appellant 
upon  a  promissory  note,  and  upon  trial  before 
Jury  recovered  verdict  upon  which  Judgment 
was  awarded  for  the  principal  and  interest 
of  the  note  and  for  certain  attorney's  fees 
therein  provided  for  in  case  of  suit  From 
such  judgment  this  appeal  is  taken. 

The  undisputed  facts  and  those  deduclble 
from  the  verdict  and  necessary  to  a  disposi- 
tion of  the  issues  presented  on  appeal  are 
these:  On  and  prior  to  September  15,  1905, 
appellee  and  appellant  resided  in  Waterloo, 
Iowa.  Prior  to  or  on  said  date  appellee  met 
appellant  upon  the  streets  of  Waterloo,  who 
advised  appeUee  that  be  had  secured  a  con- 
tract to  construct  a  achoolhouse  In  one  of  the 
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Dakotaa.  Appellant  alao  explained  to  appel- 
lee that  he  was  a  Btnmger  In  Dakota  and 
was  deslrons  of  borrowing  |1,000  to  de- 
IKtalt  In  the  bank  there  as  a  basis  of  credit, 
etc.,  tmt  that  the  Waterloo  bank  had  de- 
clined to  lend  him  that  snm  on  his  obliga- 
tion alone.  He  requested  appellee  to  sign 
a  note  with  hUn,  which  appellee  did.  The 
note  so  signed  by  appellee  Is  dated  Sep- 
tember 15,  190S,  Is  In  favor  of  the  Leavltt 
&  Johnson  National  Bank  of  Waterloo,  for 
the  principal  sum  of  91,000,  Is  payable  oa 
demand,  draws  7  per  cent,  per  annum  In- 
terest, and  provides  for  reasonable  attorney's 
fees  In  event  of  snlt  thereon.  The  money 
derived  from  the  note  was  received  and  nsed 
by  appellant,  and  appellee  was  only  his 
surety  for  payment  Appellant  having  fail- 
ed to  pay  the  note,  and  the  bank  demand- 
ing payment,  appellee  on  October  8,  1908, 
paid  the  bank  $1,070,  the  amount  of  the  prin- 
cipal and  one  year's  accrued  Interest.  When 
the  money  was  paid  by  appellee,  the  bank  in- 
dorsed the  note  to  appellee  without  recourse 
against  It.  Appellee's  purpose  was  to  pur- 
chase the  note,  and  the  bank's  purpose  was 
to  transfer  same  to  him  in  order  that  ap- 
pellee might  occupy  the  position  of  the  bank 
and  be  subrogated  to  Its  rights  against  ap- 
pellant thereon  without  recourse  against  the 
bank.  After  so  acquiring  the  note,  appellee 
was  nnable  at  once  to  locate  appellant,  but 
finally  located  him  in  Kansas  City,  where 
appellee  visited  him  and  demanded  payment 
of  the  note.  It  was  not  paid.  Subsequently 
appellant  took  up  his  residence  In  Texas,  and 
on  March  7,  1911,  wrote  appellee  a  letter 
from  Ft  Worth,  Tex.,  Inclosing  $500  to  be 
applied  to  the  note,  and  In  substance  ac- 
knowledging the  Justness  of  the  debt  and 
expressing  the  hope  that  he  would  be  able  to 
pay  the  balance  owing  during  the  current 
year.  The  balance  remaining  unpaid,  ap- 
pellee on  December  2,  1913,  Instituted  the 
present  proceeding. 

The  substance  of  the  allegations  of  appel- 
lee's petition  bearing  on  the  issues  presented 
on  appeal  is  that  the  note  was  executed  in 
the  manner  detailed  in  our  statement  of  the 
facts,  and  that  he  acquired  same  as  therein 
stated,  and  Is  entitled  to  recover  thereon  as 
the  owner ;  that  the  letter  written  by  appel- 
lant on  March  7,  1911,  renewed  the  original 
promise  as  of  that  date,  and  as  a  consequence 
his  right  of  action  on  the  original  promise  as 
evidenced  by  said  note  would  not  be  barred 
until  four  years  from  and  after  said  date 
under  the  laws  of  Texas.  Incidentally  In  the 
trial  court  the  issue  was  made  that  tiie  laws 
of  Iowa,  where  the  note  was  executed,  con- 
trolled the  issue  of  limitations,  but  the  claim 
Is  abandoned,  or  at  least  not  presented,  in 
this  court  .  Appellee  prayed  for  Judgment 
for  his  principal  debt,  interest,  and  attorney's 
fees,  and  the  court  in  presenting  appellee's 
case  so  instructed  the  Jury,  and  the  Jury  so 
found. 


It  wiU  not  be  necessary  to  detail  app^ 
Uufli  pleading,  since  an  issues  raised  by  ap- 
pelant in  his  brief  are  supported  by  appro- 
priate pleading. 

Appellant's  first  and  only  assignment  of  er- 
ror complains  of  the  refusal  of  the  conrt  to 
direct  peremptory  verdict  for  appellant  The 
action  of  the  court  in  refnsing  so  to  direct 
verdict  Is  assailed  on  the  ground  that  It  ap 
pears  from  the  evidence  without  contradic- 
tion that  appellee's  right  of  action  was  bar- 
red by  the  two-year  statate  ot  limitation, 
which  provides,  among  other  limitations,  that 
actions  for  debt  where  the  indebtedness  Is 
not  evidenced  by  a  contract  in  writing,  shall 
be  commenced  and  prosecuted  within  two 
years  after  the  cause  of  action  ediall  have  ac- 
crued, and  not  afterward.  Article  5687,  Ver- 
non's Sayles'  Civ.  Stats. 

The  claim  is  made  that  tt  appears  from 
the  evidence  that  appellee  was  surety  for  ap- 
pellant and  hence,  when  appellee  paid  the 
note  to  the  bank,  the  debt  was  extinguished, 
and  an>eUee'8  right  of  action  was,  not  npon 
the  note,  but  upon  the  implied  promise  aris- 
ing out  of  the  relation  of  the  parties  that  ap- 
pellant would  reimburse  appellee  for  the 
amount  so  paid.  It  does  appear  from  the 
evidence  without  dispute  that  when  ai^pellee 
signed  the  note  he  did  so  as  surety  for  ap- 
pellant and,  when  the  relation  of  principal 
and  surety  is  established,  the  mle  stated  does 
apply.  In  the  past  cases  in  our  Supreme 
Court  were  in  conflict  on  the  question.  Falres 
V.  Cockerell,  88  Tex.  437,  31  S.  W.  190,  28  L. 
R.  A.  52a  And  in  the  case  cited  the  Su- 
preme Conrt  as  then  constituted  recognised 
the  conflict  and  assumed  to  settle  the  ques- 
tion upon  authority  and  principle.  After 
much  research  and  consideration  that  court 
reached  the  conduslon: 

"That  when  the  creditor  has  no  security, 
*  *  *  and  the  debt  itself  holds  no  lien  upon 
property,  per  is  for  any  reason  entitled  to 
priority  over  other  debts  of  the  debtor,  the  pay- 
ment of  the  debt  by  a  co-obligor  or  surety  sat- 
isfiea  the  original  debt,  and  tbe  party  paying  has 
his  right  of  action  against  the  others  upon  the 
impli^  promise  raised  by  law  for  reimburse- 
moit"  etc 

Such  implied  promise,  since  it  obviously 
does  not  arise  as  matter  of  law  from  tbe  con- 
tract has  Its  support  and  origin  in  the 
broad  principle  of  equity  that  it  would  be 
fair  and  Just  that  proportional  contribution 
should  be  had  between  the  sureties  in  such 
cases  and  indemnification  or  relmbureement 
on  the  part  of  the  principal.  Counsd  for 
appellee  does  not  deny  the  correctness  of 
the  rule  declared  by  the  Falres  Case,  but 
concedes  it  when  the  relation  of  principal 
and  surety  Is  once  established.  But  It  la 
asserted  that  it  appears  from  the  evidence 
without  contradiction  that  appellee  did  not 
satisfy  or  extinguish  the  debt  but  pnrdiased 
the  note  from  the  bank,  and  thereby  became 
in  law  the  owner  of  the  note  and  entitled  to 
all  the  rights  and  remedies  against  appe- 
lant that  tbe  bank  bad  when  tt  acquired  the 


Digitized  by  ^OOQl€ 


T«z.) 


IfOSTQCnCKRT  ▼.  MoOASXIliL 


•797 


note.  TI».iii«to^4B«EflQ«tadiaiidtifterw«Dda 
acquired  by  appellee  In  the  manner  ud  for 
the  pwBpaaa  we  hftve  dotaHed^  Hance  bis 
Btakusi  b«th  bafoie  and  after  a^^ulrlng  the 
note,  i»  9  vestiUHk  of  law  aslaliig  nfoa  tba 
undisputed  facta.  He,  In  fftcC,  signed  tbe 
note  as  surety,  aad  tbe  lurji  aor  found.  When 
called  upon  to  pay  tbe  no|«  to  the  bank,  he 
was  obliged  to  do  eo,  became  as  to  the  bank, 
he  was  primarily  lialde;  yet  be  remained  a» 
betwera  blmeelf  and  the  awellant  a  sor^. 
His  status,  as  between  hlKweU  and  appe- 
lant as  such,  was  fixed  as  matter  of  law 
when  It  was  disclosed  as  matter  of  fact  that 
be  was  an  acconodatlon  m^er  and  entitled 
to  relmbureement  from  his  principal.  When 
lie  paid  the  note  be  did  so  because  as  sure- 
ty he  was  bound  to  do  so.  It  Is  said  that: 
"The  aatioB  by  the  soretar  against  his  princi- 
pal for  indenml^  is  brought  on  the  contract  im- 
plied by  law,  and  this  is  true  notwithstandins 
the  fact  that  a  formal  assignment  of  the  claim 
has  been  n>ad«  by  the  creditor  either  to  tbe  sure- 
ty or  to  a  third  person.  The  form  of  the  ac^ 
tion  is  assumpsit  for  money  paid  or  a  special 
action  on  the  ease;  the  claim  for  reimburse- 
ment being  a  purely  legal  one,  enforceable  only 
by  action,  is  the  absence  of  special  drcnm- 
Btances."    32  Cyc  261. 

Such  was  the  Itoldlng  In  the  Falrea  Case 
when  It  departed  fBom  and  overruled  the 
holding  in  Tutt  v.  Thornton,  6T  Tex.  35.  The 
facts  in  that  case  are  practically  Identical 
with  those  In  the  insta^at  case,  and  the  court 
there  held  that  the  payment  of  a  note  by  a 
surety  Is  not,  as  between  himself  and  the 
prliMipal,  an  extlngulahmcnt  of  the  debt, 
and  that  the  surety's  right  of  action  is  upon 
tbe  note,  and  not  upon  the  implied  promise 
to  indemnify.  Thus  our  court  of  last  re- 
sort. In  overruIlHg  Tutfe  t.  Thornton,  aapra, 
swept  aside  every  obstacle  to  the  rule  re- 
garded by  it  as  sustainable  on  authority  and 
principle  that  in  case  of  joint  agreements  to 
pay  a  sum  of  money  the  contract  was  ex- 
tinguished when  either  joint  obligor  paid 
the  money,  and  hence  the  right  of  acthMH 
was  upon  tbe  implied  promise  to  reimborse, 
and  not  upon  the  note  or  contract  which  bad 
been  extinguished.  Such  being  tbe  rule  In 
onr  court  of  last  resort,  reference  to  the 
hioMtDgB  of  Other  courts  seems  unnecessary, 
although,  with  one  exception,  all  cases  we 
have  read  from  other  Jurisdictions  observe 
tbe  same  rule.  It  may  also  be  mentioned 
that  our  statutes  regulating  the  rights  and 
remedies  of  principal  and  surety  seem  to 
recognize  the  rule  we  have  stated  and  pro- 
ride  ample  protection  for  the  surety  in  such 
cases.  Appellee's  suit  is  upon  the  note,  and 
not  up<m  the  Imidled  pxomlse  to  Indemnify, 
since  be  sought  and  secured  Judgment  in  the 
coort  below  upon  the  note,  with  Interest  at 
tbe  rate  iwovlded  therein,  and  for  attorney's 
fees,  whUe  under  tbe  rule  in  this  state  he 
would  only  have  been  entitled  to  recover 
wbat  be  actually  paid,  with  legal  Interest 
tJaerain.    About  tbe  cbuaotor  of  the  suit. 


however,  Oere  to  ha  laaae,  skies  appellee 
concedes  that  it  Is  upon  tbe  original  Joint 
obligation  as  revived,  and  nndnitalns  such 
was  his  Tight.  As  we  have  shown,  how- 
ever, the  rule  to  otherwise,  and  from  which 
It  xesaltB  that  appellee  never  did  have  any 
cause  of  action  upon  tbe  note  and  cannot 
recover  thereon.  It  therefore  becomes  our 
duty  to  reverse  the  Judgment  and  order  the 
cause  dismissed  by  tbe  trial  court. 
Judgment  reversed,  and  cause  dismissed. 


MONTGKttlERY  v.  McCASKIIiL.    <Na  5729.) 

(Court  of  CivU   Appeals  of  Texas.     San  An- 
tonio.   Nov.  15,  1016.) 

1.  £xoHAMOE  or  Pbopebtt  «=38(6)— Bbeaob 
or  CoNTKACT— Dauaoes— Mkasube. 

For  a  breach  of  contract  to  exchange  real- 
ty, the  measure  of  damages  is  the  difference  in 
market  value  between  the  two  properties. 

[Ed.  Note. — ^For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  |  18;    Dec.  Dig.  i3=38(5).] 

2.  BxoHANOE  or  Fbofebtt  <S=38(3)— Bbeacb 
OF  CoNTBACT—DAUAOEa—HKABUBE— Plead - 

INO. 

A  petition  for  breadi  of  contract  to  ex- 
change realty  merely  alleging  that  plaintiff's 
four  sections  of  laud  were  worth  $15.55  per 
acre,  and  that  plaintiff  was  to  take  defendant's 
realty  subject  to  a  mortgage  for  $18,400,  and 
that  his  equity,  bad  defendant  perforuied,  would 
have  been  about  $30,000,  though  aided  by  the 
answer,  alleging  the  values  to  be  $39,808  and  ' 
$30,000,  respectively,  was  defective  in  failing 
to  show,  as  a  basis  tor  assessment  of  damages, 
the  market  values  of  the  properties. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  (  16%;    Dec.  Dig.  «=> 

3.  UXCHANGB  or  Pbopebtt  9=38(6)  —  Bbkach 

OF  CONTBACT— DaMAOES— MkABUBB. 

In  a  petition  for  breach  of  contract  to  ex- 
change realty,  aUegations  as  to  commissions  and 
inability  to  close  another  trade  set  up  no  cause 
of  action,  siace  sach  matters  are  no  part  of  the 
measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  §  18;    Dec.  Dig.  <S=>8(5).] 

4.  Judgment  S=>18(3)— Sufficiency  of  Peti- 
tion—Genebax  Deuubreb. 

A  petition  subject  to  general  demurrer  will 
not  support  any  judgment,  since  a  verdict,  how- 
ever well  supported  by  the  evidence,  cannot  be 
upheld  in  the  absence  of  pleadings  to  form  a 
basis  for  it. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  36;   Dec.  Dig.  <S=»18(3).] 

5.  Pleadino   «=>408(2)— Petition    and   An- 

SWKB— SurPLKMENTINO   PBTTnON. 

The  allegations  of  the  answer  may  be  used 
to  aid  and  supplement  those  of  the  petition. 

[EM.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1344-1347 ;  Dea  Dig.  «=9408(2).} 

Appeal  from  District  Court,  Bexar  County ; 
R.  B.  Minor,  Judge. 

Action  by  K.  H.  McCaskill  against  John  F. 
Montgomery.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

Gordon  BuiUtt,  of  Sia  Antonio,  for  appel- 
lant John  D.  Hartman,  of  San  Antonio,  for 
appellee. 


'or  otliar. 
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PLT,  0.  J.  1%18  la  a  suit  tbr  damages 
arising  out  of  the  bueach  of  a  contract  to  ex- 
change certain  real  estate,  made  by  and  be- 
tween a{^)ellant  and  appellee.  The  cause 
was  submitted  to  the  Jury  on  special  lasnes, 
and  upon  the  answers  Judgment  was  ren- 
dered in  ftiTor  of  appellee  In  the  sum  of  $3,- 
852. 

It  was  alleged  that  a  contract  had  been 
entered  Into  between  appellant  and  appellee 
whereby  appellee  sold  to  appellant  four  sec- 
tions of  land  in  Winkler  county,  Tex.,  there 
being  an  incumbrance  on  the  land  of  $5.56 
an  acre,  aiid  received  in  exchange  for  the 
same  from  appellant  a  property  in  San  A&- 
tonlo  known  as  the  Glenwood  Apartments,  lo- 
cated on  four  lots,  together  with  four  lots 
lying  back  of  and  adjoining  the  apartment 
lots,  and  the  furniture  in  such  apartments. 
It  was  recited  in  the  contract  that  there  was 
an  incumbrance  oa  the  city  property  of  $18,- 
400,  which  was  assumed  by  appellee,  with  the 
exception  of  $1,500  which  was  to  be  paid  by 
appellant.  Appellee  alleged  a  breadb  of  the 
contract  by  the  refusal  of  appellant  to  ac- 
cept the  deed  tendered  him  by  appellee,  and 
by  a  refusal  to  execute  and  deliver  to  appel- 
lee a  deed  to  said  dty  property. 

[1,2]  The  measure  of  damages  In  this  suit 
would  be  the  difference  In  the  market  value 
of  the  property  In  Winkler  county  and  the 
■property  in  the  city  of  San  Antonio.  Sedg- 
wick, Damages,  {  1(^.  That  is,  if  the  mar- 
ket value  of  the  four  8ecti<»is  of  land  in 
Winkler  county  was  of  less  value  at  the  time 
of  the  breach  of  contract  than  the  property 
In  the  city  of  San  Antonio,  appellee,  under 
proper  allegations,  was  entitled  to  recover  the 
difference  In  values.  The  only  attempt  on 
the  part  of  appellee  to  allege  the  value  of  the 
properties  was : 

"The  plaintiff  further  avers  that  the  four  aeo- 
tions  of  land  in  Winkler  county,  Tex.,  men- 
tioned in  above  contract  were  valued  at  $15.55, 
and  that  the  plaintiS  was  to  take  the  Glenwood 
Apartments,  mentioned  in  the  above  contract, 
subject  to  an  incumbrance  of  $18,400,  and  that 
the  value  of  plaintiff's  equity  in  the  Glenwood 
Apartments,  had  the  contract  been  carried  but 
by  the  defendant,  was  about  $38,000." 

It  la  apparent  that  there  Is  no  allegation 
of  the  market  value  of  the  proi)erty  at  any 
time.  What  was  the  market  value  of  the 
property  at  the  time  of  the  breach  of  the  con- 
tract, or  at  any  other  time?  To  this  question 
the  petition  gives  no  response.  The  defect 
in  the  petition  is  practically  admitted  by  ap- 
pellee, but  he  seeks  to  cover  the  defect 
through  the  allegations  of  the  answer.  The 
answer  stated  that  the  market  value  of  the 
four  sections  of  land  was  $39,808,  and  the 
property  to  be  conveyed  to  appellee  was  of 
the  value  of  $80,000,  that  is,  appellee  was  to 
sell  property  to  appellant  of  value  In  the  sum 
of  $9,808  greater  than  that  of  the  property 
he  was  to  receive,  and  consequently  he  actu- 
ally saved  that  sum  by  a  breach  of  the  con- 


tract. If  the  aUe^ttons  of  tbe  aniswer  be 
adopted. 

The  answer  of  the  Jnry  as  to  the  value  of 
the  Glenwood  Apartments  and  other  dty 
property  at  time  of  the  breach  had  no  basis 
In  the  pleadings,  because  appellee  allied 
that  his  equity  in  the  property  was  "about 
$38,000*'  at  some  time  not  mentioned,  and  al- 
though the  petition  and  aiiswer  both  alleged 
the  value  of  the  torn  sectlona  to  be  $39,806, 
the  Jury  found  that  its  market  value  was 
$32,000.  The  market  value  of  the  propetty 
was  not  mentioned  in  the  petition. 

[S]  The  other  allegations  as  to  ooinmls- 
slons  and  tnablllty  to  close  another  trade  set 
up  no  cause  of  action;  the  measure  of  dam- 
ages In  cases  of  this  character  not  Indodlng 
such  matters. 

[4]  The  petition  was  subject  to  a  general 
demurrer,  and  consequently  would  not  sup- 
port any  Judgment.  However  much  testi- 
mony there  may  be  to  support  a  verdict.  It 
caimot  be  upheld  In  the  absence  of  pleadings 
forming  a  basis  for  it  Maddox  v.  Summer- 
lln,  82  Tex.  483,  49  S.  W.  1088,  60  S.  W.  SOT. 

[I]  There  can  be  no  doubt  of  the  soundne^ 
of  the  proimsltlon  that  allegations  of  an  an- 
swer may  be  used  to  aid  and  supplement  the 
allegations  of  a  petitloD,'  but,  as  before  stat- 
ed, the  allegations  of  the  answer  herein  do 
not  aid  the  petition,  but  tend  rather  to  break 
It  down  and  destroy  It.  The  allegations  of 
both  petition  and  answer  do  not  set  oat  a 
case  for  appellee. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 


ANDERSON  V.  GAMMON.    (No.  774L)» 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Nov. 

4,  1910.     Rehearing  Denied 

Dec.  2,  1916.) 

Appeal  and  Ebbob  ®=»680(1)— Rkcobd. 

There  is  nothing  to  consider  under  an  assign- 
ment complaining  of  failure  to  sustain  a  demur- 
rer, the  record  not  showing  the  demurrer  was 
presented  to  or  acted  on  by  the  coort. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2880;  Dec.  Dig.  «=>6S0(1).] 

Error  from  District  Court,  Bills  UoimtT: 
F.  L.  Hawkins,  Judge. 

Action  by  J.  L.  Gammon  against  B.  P.  An- 
derson. Judgment  fur  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

E.  P.  Anderson,  of  Waxahacble,  for  plain- 
tiff in  error.  G.  0.  Groce,  of  Waxahachle. 
for  defendant  In  error. 

RAINEY,  C.  J.  This  suit  was  brought  by 
appellee  against  appellant  to  enjoin  a  levy 
of  four  executions  on  a  ceitain  tract  of  land 
on  the  ground  that  appellee  was  not  a  party 
to  said  executions,  nor  In  any  way  liable  for 
the  payment  of  the  debt  said  executions  were 
Issued  to  collect ;  that  the  land  was  not  sub- 
ject thereto  and  the  levy  thereon  cast  a 
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cloud  upon  the  title;  tbat  aald  leyles  and 
attempted  sale  were  tor  tbe  parpow  of 
annoying  defendant  in  error,  disturbing  his 
tenants  and  bis  posaeasion,  and  to  prevent 
him  from  making  any  sale  of  said  property 
by  impairing  the  market  title  thereto.  Tbe 
levies  were  made  for  the  purpose  also  of  ex- 
torting tbe  payment  of  certain  money  not  due 
tbem  by  defmdant  in  error  by  thus  annoying 
blm  and  rendering  the  sale  of  said  prop- 
erty impossible,  and  tbat  said  acts  accom- 
plished said  purpose,  etc.  A  temporary  In- 
junction fras  granted.  The  plaintiff  in  er- 
ror filed  an  ansver  covering  84  page*  of  the 
transcript.  Defendant  In  error  filed  a  motion 
to  strike  out  this,  and  also  excepted  to  It, 
because  of  its  scurrilous,  impertinent,  and 
highly  Bcandaloius  character,  both  as  to  the 
parties  to  the  suit  and  persons  not  parties 
to  the  suit,  and  because  the  libelous,  imper- 
tlnent,  kiutIIous,  and  scandalous  matters 
were  so  Interwoven  with  other  allegations 
In  tbe  answer  that  they  were  incapable  of  be- 
ing separated.  The  court  sustained  said  mo- 
tion and  stmck  out  the  entire  answer.  De- 
fendant was  granted  leave  to  amend  by  the 
court,  but  defendant  declined  to  do  so,  where- 
upon the  allegations  of  the  petition  were 
taken  as  confessed  and  Judgment  rendered, 
perpetuating  the  Injunction,  from  which  this 
appeal  is  taken. 

We  will  first  consider  plaintiff  In  error's 
motion  to  strike  out  defendant  in  error's 
brief,  because  filed  too  late.  Tbe  brief  was 
filed  on  October  21,  Idle,  the  day  this  case 
was  regularly  set  down  for  bearing  and  sub- 
mitted. Rule  41a,  Ot  av.  App.  a42  8.  W. 
xiv),  requires  tbat  four  copies  of  brief  of  each 
party  filed  below  be  filed  in  the  clerk's  of- 
fice of  the  Court  of  Civil  Appeals  on  or  be- 
fore the  hearing  in  this  court  Tbe  brief  of 
plaintiff  in  error  was  properly  filed  in  the 
trial  court,  but  there  is  nothing  in  the  rec- 
ord showing  whether  or  not  defendant  in 
error's  brief  was  filed  In  tbe  trial  court,  and 
plaintiff  in  error  complains  that  a  copy  of  it 
was  not  furnished  him,  and  that  he  never 
saw  It  until  the  day  the  case  was  submitted. 
This  proceeding,  strictly  speaking,  is  irregu- 
lar; and,  Aould  we  strike  out  defendant  in 
error's  brief,  we  find  that  the  brief  of  plain- 
tiff in  error  under  the  rules  cannot  be  con- 
sidered. 

Only  two  errors  are  assigned,  as  shown  by 
the  transcript,  and  two  are  presented  to 
plaintiff  in  error's  brief,  neither  of  whldi  la 
correctly  copied.  There  te  no  reference  to 
any  page  of  the  transcript  where  the  assign- 
ments of  error  can  be  found,  nor  does  It 
state  any  proceeding  had  therein,  except  the 
statement  that  the  court  failed  to  sustain 
Ills  demurrer  to  the  i)etltlon.  But,  looking 
to  the  record,  there  is  nothing  showing  tbat 
the  demurrer  was  ever  presented  to  the  trial 
court,  or  that  he  ever  took  any  action  with 
reference  thereto.    Such  being  the  case,  there 


is  nothing  for  this  court  to  c(»uilder  relating 
to  the  asBignments  of  error. 

^niere  is  no  error  shown  by  tbe  assignments 
of  error  presented  tbat  reauires  a  reversal  of 
the  case,  and  the  judgment  Is  affirmed. 


SOtJTHWBSTBRN  TELEGRAPH  ft  TBLH- 

PHONB  CO.    V.  SHEPPARD  et  aL* 

(No.  6727.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  16,  191&    Rehearing  Denied 

Dec.  e,  1916.) 

1.  Appeal  aitd  Bkbob  «s»882(14>— Rbtiew— 
InviTED  Ebbob. 

In  an  action  for  personal  injuries  caused 
by  a  fidllng  window  screen,  where  defendant's 
requested  issues  were  submitted  to  the  jury  in 
the  language  of  defendant,  if  there  was  error  in 
submlttme  such  issues,  or  in  the  jury  answering 
them  in  the  affirmative,  defendant  is  in  no  por- 
tion to  assail  them. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  8004;  Dec  1^.  «=> 
882(14).] 

2.  Nbolioxnob  «s»184(5,  11)  —  Etidxnob  — 
sofpicibnot. 

In  an  action  (or  personal  injuries  caused  by 
a  falling  window  screen,  evidence  held  to  jus- 
tify a  jury  finding  that  the  screen  fell  on  ac- 
count of  tne  negligence  of  defendant  in  not  hav- 
ing it  properly  fastened,  and  that  such  negli- 
geaef)  was  the  proximate  cause  of  plaintiff's  in- 
jury. 

[Ed.  Note.— For  other  cases,  see  Kegligence, 
Cent  Dig.  g§  267,  27S;  Dec.  Dig.  «=!>13l(5, 11).] 

8.  Negligkncb  «=»  121(3)  —  Evidkrck  —  Pee- 

BVMPTIONB  AND  BUBDEN  OF  PbOOT. 

The  proof  of  such  fall  would  raise  a  pre- 
sumption of  negUgenoe  on  the  part  of  defendant 
owner,  and  the  burden  was  on  defendant  to 
show  that  the  screen  was  not  negligently  fas- 
tened, and  that  Its  fall  occurred  nom  some 
other  cause. 

[Ed.  Mote.— For  other  cases,  see  Negligence, 
Cent  Dig.  g  225;    Dec.  Dig.  <9=>121(3).] 

4.  Tbial  $=3ll4^STAiEia:NTB  or  Counsei.. 

Where  the  jury  must  have  known  what  the 
effect  of  dieir  answers  to  the  issues  would  have 
upon  the  judgment,  and  that,  in  order  for  plain- 
tiff to  recover,  all  of  tbe  issues  must  be  neces- 
sarily answered  in  the  affirmative,  it  could  not 
have  been  error  for  counsel  to  inform  the  jury 
of  the  effect  of  their  answers  to  tl>e  issues. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  gg  275-278,  296;   Dec.  Dig.  «=»114.] 

Appeal  from  District  Court,  Bexar  County; 
W.  F.  Esell,  Judge. 

Action  by  Elsie  Phillips  Sheppard  and  an- 
other against  the  Southwestern  Telegraph  & 
Telephone  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

W.  S.  Bramlett,  of  Dallas,  and  Henry  Mc^ 
Closkey  A  Robertson,  of  San  Antonio,  for  ap- 
pellant Perry  3.  Lewis,  H.  C.  Carter, 
Ohampe  G.  Carter,  and  Randolph  Ik  Carter, 
all  of  San  Antonio,  for  appellees. 

FLY,  O.  J.  This  Is  an  action  for  damages 
originally  Instituted  by  Elsie  Phillips,  who, 
pending  the  suit  married  A.  H.  Sheppard, 
and  he  joined  her  In  the  suit  It  was  alleg- 
ed in  the  petition  that  appellant  is  engaged 
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In  the  Meptaone  baslneas  and  has,  ob  Travis 
street  In  the  city  of  San  Antonio,  a  certain 
slxHStory  brlok  bolldlBg  In  which  its  busi- 
ness Is  conducted^  that  on  April  18,  1814, 
Klsle  PhnU^  %eppard,  who  will  be  desorfb- 
ed  as  the  appellee,  was  on  the  sidewalk  in 
front  of  said  bnlldlng,  and  that  It  was  her 
purpose  to  enter  said  buUdlng  to  dischaxge 
her  dAities  as  an  employ^  of  appellant,  and 
that  a  screen  from  the  fourth  story  of  the 
building  fell  and  struck  and  permanently  in- 
jured appellee.  The  allegations  of  negligence 
are: 

"That  the  defendant  owned,  used,  and  oper- 
ated the  said  building,  and  It  was  its  duty  to 
properly  secure  the  screens  in  the  windows 
thereof  so  they  would  not  fall  upon  people  who 
were  on  the  public  sidewalk,  but,  notwithstand- 
ing this  duty,  the  defendant  negligently  caused 
and  permitted  the  said  screen  to  be  so  improp- 
erly, defectively,  and  insecurely  fastened  that 
it  tell  and  struck  the  plaintiff,  as  aforesaid,  and 
such  negligence  directly,  without  any  fault  what- 
ever on  the  part  of  the  plaintiff,  caused  the  in- 
juries hereinafter  stated. ' 

The  cause  was  submitted  to  the  jury  on 
special  Issues,  prepared  by  appellant,  and  re- 
quested to  be  given,  and  npon  the  answers 
thereto  judgment  was  rendered  In  favor  of 
appeUee  for  $15,000. 

[1, 2]  Appellant  requested  the  submission 
of  three  issues,  followed  by  a  question  as  to 
the  amount  of  damages.  The  issues,  in  short, 
were  as  to  whether  appellant  was  guilty  of 
negligence  in  so  fastening  the  screen  that  It 
fell  and  struck  appellee,  and  was  that  negli- 
gence the  proximate  cause  of  the  injuries  In- 
flicted upon  appellee.  The  issues  were  drawn 
and  submitted  in  the  very  languf^e  of  appel- 
lant, and  yet  the  three  first  assignments  of 
error  are  devoted  to  an  attack,  not  only  on 
the  sufficiency  of  the  evidence  to  support  the 
answers,  but  on  the  ground  that  there  is  an 
utter  and  entire  absence  of  such  testimony. 
It  would  occur,  it  seems,  to  any  one  that  if 
there  was  no  evidence  to  sustain  either  ot  the 
Issues,  appellant  should  not  have  led  the 
court  into  submitting  such  Issues,  but  should 
have  requested  a  peremptory  Instruction  to 
find  for  appellant.  If  there  was  error  in 
submitting  such  issues  or  in  the  jury  answer- 
ing them  in  the  affirmative,  appellant  Is  in 
no  position  to  assail  them.  It  alone  Is  re- 
sponsible for  the  Issues  going  to  the  jury. 
Alamo  Dressed  Beef  Co.  v.  Teargan,  68  Tex. 
Civ.  App.  92,  123  S.  W.  721;  Railway  ▼. 
Smith,  155  B.  W.  363;  Southwestern  Tel.  & 
Tel.  Co.  v.  Shirley,  155  S.  W.  665;  Gosch  v. 
Vrana,  167  S.  W.  760;  Hallway  v.  Flanders 
(Sup.)  179  S.  W.  263.  We  conclude,  however, 
that  the  Issues  were  properly  submitted,  and 
that  the  evidence  sustained  the  finding  of  the 
jury  that  the  screen  fell  on  account  of  the 
negligence  of  appellant  in  not  having  it  prop- 
erly fastened,  and  that  such  negligence  was 
the  proximate  cause  of  the  injury  to  appellee. 

[3]  It  would  be  singular  indeed,  if  a  pedes- 
trian on  a  sidewalk  is  struck  by  a  falling 
screen,  that  the  owner  ot  the  building  from 


which  it  fell  would  not  be  liable  for  the  tai- 
jnries  remfltlBg  fn>m  lacb  blow,  wtthont  4i- 
rect  proof  of  the  negligent  manner  In  whids 
the  scneen  w«a  fastened  to  the  hoose.  Proof 
that  tbe  scoeen  fell  would  (nredaini  the  fact 
tn  unmistakable  terma  that  tl>e  screen  was  In- 
securely flaateaed,  and  the  bneden  rested  on 
appedlaut  to  sbow  tbat  tt  was  not  negligently 
fastened,  and  that  the  fttll  ooenrred  from 
other  canse.  It  Is  well  known  that  «craem 
do  not  Hsaally  fall  from  windows,  and  proof 
«f  smch  fall  would  raise  a  presumption  of 
negligence  on  the  part  of  the  owner.  The 
fiict  tiwt  the  screen  was  not  seeurely  fasten- 
ed, not  only  appeared  from  the  fail,  Ihit  from 
the  fact  that  after  the  accident  appellant  fix- 
ed the  screens  In  Its  building  so  that  they 
oould  not  fall.  The  drcamstances  surround- 
ing the  fall  of  ttie  screen  lead  faievitably  to 
■tbe  infetiraice  that  a  eci<een  securely  fastened 
will  not  fall,  and  the  one  In  question  feU. 
The  burden  of  disproving  Its  negligence  In 
fastening  the  screen  devolved  on  appellant 
The  facts  in  this  case  lead  Inevitably  to  the 
conclusion  that  the  screen  fell  because  in- 
securely fastened.  There  was  evidence  to 
the  effect  tbat  If  the  screen  had  been  fastened 
at  the  top  with  hinges.  It  would  not  have 
fallen.  Railway  v.  Garven,  60  Tex.  CSv.  App. 
246,  109  S.  W.  4S»;  McCnay  T.  Railway,  S9 
Tex.  168,  34  S.  W.  95. 

[4]  It  has  been  heM  by  the  0>nrt  of  Civil 
Appeals  of  the  First  District  that  It  is  «^ 
ror  for  counsel  to  Inform  «  jury  e(  tbe  effect 
of  their  answer  In  a  certain  way  to  certain 
issues.  Fain  t.  N^ms,  166  S.  W.  281 ;  Rail- 
way V.  Hodnett,  182  S.  W.  7.  But  tn  tbe 
cases  of  Railway  v.  Oas(^,  172  S.  W.  729, 
and  Guiley  t.  Dinwiddle,  182  8.  W.  444.  tbe 
Courts  of  Civil  Appeals  of  tbe  Second  and 
Sixth  Districts  have  committed  fbemselves 
to  a  contrary  doctrine.  In  tbe  case  of  Rail- 
way V.  Oas^  a  writ  of  error  was  refused  by 
the  Supreme  Court,  and  it  would  seem  tbat  it 
is  settled  tbat  socb  action  upon  tbe  part  of 
counsel  was  not  error.  However,  it  la  not 
necessary  for  tibJs  court  to  commit  Itself  to 
either  side  of  the  conflict,  for  in  this  case 
there  could  not  be  any  error,  for  it  Is  ap- 
parent that  the  Jury  knew  as  well  as  counsel 
what  the  effect  of  their  answers  to  tbe  iasoes 
would  have  upon  the  judgment.  Tbey  knew, 
without  being  told,  that  If  they  answered 
that  the  screen  did  not  fall  beeauae  insecure- 
ly fastened,  appellee  could  not  recover,  or 
tbat  if  they  answered  that  It  did  fall  because 
insecurely  fastened,  but  that  if  it  was  nat 
negligence  to  have  the  screen  defectively  fas- 
tened, or  that  such  negUgenoe  did  not  cause 
the  Injury  to  appellee,  she  could  not  recover. 
We  could  scarc^y  imagine  a  jury  so  simple 
and  ignorant  as  not  to  know  that.  In  order  for 
appellee  to  recover,  all  of  the  Issues  should 
necessarily  be  answered  In  tbe  affirmative. 

No  complaint  is  made  of  tbe  am^nnf  of 
tbe  verdict 

The  ji^'^gT'"t  Is  sffinneda 
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HIGHTHj;.  T.  OITY  OF  INDBPBNDBNOB. 
(Na  17628.) 

(Supreme  Oonrt  of  Miasoari     In  Banc.    M«t. 

11, 1916.    Motion  for  Blearing  OTemV 

ed  Bee.  4,  1916.) 

1.  MasTSB  AMD  BkBVAITT  9sald7(IS)— IITJVSEBB 
TO  SBKTAKT— INHKBEZIT  DaHOBSS. 

If  an  employ^  in  demolishing  a  building  ia  in- 
jured as  a  resnlt  of  transitory  danger  necessarily 
incident  to  the  employment,  the  employer  is  not 
liable,  althonch  it  ia  still  hia  dot;  to  ezerciae 
reaaoiiable  care  and  eaation  for  hia  employte' 
safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  254;  Dec.  Dir  «=3l07(5).] 

2.  Masteb  akd  Sebtaitt  «=3205(1)— Injxxbies 
TO  Sbbvart^Ikhebint  Danokbb. 

Ikoasfa  tite  work  is  daaoUabing  bnildings,  If 
the  master  ^ves  instructiMM  to  hia  servants  and 
the  danger  incident  to  the  situation  is  not  rea- 
sonably apparent,  the  servant  is  warranted  in  as- 
suming that  before  the  instractions  were  given 
the  prindpiil  had  made  doe  invesdaatioD,  and 
that  the  work  ooold  be  done  with  saiety. 

[Ei.  Note.— For  other  caaaa,  see  Master  and 
Servant,  Cent  Dig.  f  647;  Dec.  Dig.  «=9206(1).] 

I.  Masteb  ard  Ssbvart  ^9222<1)— Ihjttbus 

TO   SBBVAMT— INHERKHT   DaNQBBS— DxnCT   TO 
DlflOOVSB. 

Where  ■  Mrvaitt  aqts  imder  instructions  and 
the  principal  gives  the  instraotienB,  different 
roles  apply  to  tiieir  implied  knowledge  of  inher- 
ent dangers. 

tEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 648;  Dec.  Dig.  <ss>222(l).] 

4.  TBIAI.  4=»2SS(9)  —  INSTBTJOTIONB  lOROBIRa 

lastTBS. 
Instruction  that  the  aervant  was  required  to 
use  the  degree  of  care  which  an  onBnary  and 
prudent  man  would  use  nnder  the  drcumstancea, 
and  if  before  going  on  the  ladder  placed  against 
an  upright  made  no  effort  to  learn  whether  the 
upright  posts  were  properly  braced  and  that  an 
ordinarily  prudent  man  would  have  naiade  such 
effort,  the  plaintiff  could  not  recover,  is  errone- 
ous in  preonding  consideration  whether  investl- 
satioa  would  have  diaelosed  the  danger  and  in 
denying  the  servant's  right  to  rely  on  the  pre- 
•nmption  that  he  jBOoId  safely  carry  out  instruo- 
tions  given. 

1.  Note.— For  other  cases,  see  Trial,  Cent 
{  620;  Dec  Dig.  «s3263<d).] 

5.  EviDEKTCB  «=>168(17)  —  Best  and  Skcord- 

ABT  liTISKirOB— ObDINAROB. 

Ib  aa  action  by  a  servant  employed  in  a  nm- 
nicipal  lii^ting  plant  the  duties  of  whose  swer- 
intendent  were  prescribed  by  an  ordinance,  the 
best  evidence  of  such  duties  was  the  ordinance 
and  not  testimony  of  a  member  of  the  coundl 
based  on  the  ordinanoe,  and  in  the  absence  of 
showing  that  the  ordinance  was  unavailable, 
■uch  evidence  was  properly  excluded,  though  the 
oomdhnan  could  say  what  duties  were  actually 
perfbrmad. 

tBi.    Note.— For   other   cases,    see   Evidence, 
Oat  Dig.  I  495;  Dec.  Dig.  <8=»16S(17).] 

&  Dakaobb  «s»182(1)— Exokssit*  Dakaoxs— 

PEAMAinHIT  InJUBIES. 

Where  a  servant  37  years  of  age,  with  an 
earning  capacity  of  $2.75  per  day,  who  weighed 
190  pounds,  and  was  a  man  of  strength  and 
phyaeal  endnrance,  who  was  00  injured  that  2 
years  thereafter  he  weigtaad  only  150  povtndB, 
-was  able  to  do  only  light  work,  suSered  from 
severe  shock,  had  some  wounds,  lost  the  skin 
from  his  left  cheek  and  from  part  of  bis  back 
and  right  side,  had  a  sprained  ankle,  a  strained 


[Ed 
I>tgi 


shoulder  aad  five  broken  riba^  aad  who  was  pre- 
vented from  perfonniog  the  seznal  functions, 
though  the  permanency  of  such  injuries  was  not 
proved,  a  verdict  of  £16,000  will  be  reduced  to 
$10,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  (  ST2;  Dec.  Dig.  «a>182(l).] 

Woodson,  O.  J.,  and  Graves,  J.,  dissenting. 

Appeal  from  Oireiitt  Court,  Jackscm  Comi- 
ty: Waltar  A.  Powell,  Judge. 

Aetton  by  •Charles  F.  Hlgbflll  against  the 
CMty  of  Indepeodence.  Judgment  for  plain- 
tiff, and  defendant  appeaUr.  Judtpment  af- 
firmed, on  condtti<ni  that  remittitur  be  filed; 
otherwlae,  rerersed  and  remanded. 

This  la  an  action  for  damages  for  person- 
al injuries  received  by  plaintiff  while  work- 
ing for  the  defendant,  ^vhich  is  a  mnnldpal 
corporation  owning  and  operating  its  own 
electric  light  plant  The  date  of  the  Injury 
is  shown  to  have  been  December  9,  1910, 
wblle  the  cause  was  tried  In  November,  1912, 
and  resTdted  In  a  verdict  and  judgment  tn 
favor  of  plaintiff  in  the  sum  of  $16,000.  De- 
fendant appeals. 

The  evidence  discloses  that  at  and  prior  to 
the  date  of  the  Injury  the  defendant  was 
engaged  in  taking  out  three  old  boilers  and 
tearing  down  the  bri(&  and  ottter  structures 
which  supported  them  In  order  to  install  new 
boilers.  One  Nichols  was  superintendent  of 
the  electric  light  plant,  and  as  such  not  only 
had  general  supervision  over  the  entire  plant 
and  matters  relating  thereto,  but  ah90  the 
work  of  removing  the  old  boilers  and  In- 
stalling the  new.  The  plaintiff's  evidence 
tends  to  show  that  the  work  in  whldi  the 
plaintiff  and  others  were  engaged  was  under 
the  direct  control,  supervision,  and  directions 
of  Nichols,  he  acting  u  fbreman  for  all  audi 
pBrpoftes. 

The  defendant's  evidence  tends  to  sImw 
that  Nichols,  wMle  In  general  diarge,  was 
not  directly  supervising  and  Instructing  as 
to  tUs  work,  but  that  the  plalnUff  himself 
was  acting  la  the  capadty  of  foreman. 
PlalBtiff  had  been  employed  by  NIdiols  about 
ten  weeks  prior  to  the  atiddeint^  and  had 
contlnaetf  in  such  employment  down  to  ahd 
Inoluding  the  time  of  Injury. 

^nie  actual  work  of  demolition  kad  beeon 
in  progresa  about  el^ht  days  prior  to  the  time 
of  the  acddoBt  The  bbilora  were  about  16 
feet  long  and  6  or  6  feet  across,  and  had 
been  entirely  inclosed  by  a  brick  wall.  The 
floor  of  the  boiler  room  was  of  brick.  The 
brick  wall  inclosing  the  boilers  was  about 
9  feet  In  height,  and  there  were  two  steel 
I-b6ams  about  30  feet  in  length  extending 
horizontally  across  the  wall  from  the  east  to 
the  west,  one  being  about  4  feet  from  the 
south  wall,  the  other  about  4  feet  from  the 
north  walL  These  I-beams  were  16  Inches 
In  thickness,  and  the  lower  flange  thereof 
at  each  end  rested  upon  an  upright  or  per- 
pendicular I-beam,  which  was  Imbedded  In 
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tbe  bride  wAIl,  ao  that  when  the  wall  was 
standing  only  one  sidle  tbereof  was  exposed, 
the  others  being  surrounded  by  the  brick 
walL  The  lower  end  of  this  upright  was 
fitted  Into  an  Iron  base  plate  with  a  eocket 
one-half  or  three-fourths  of  an  Inch  In  depth, 
and  the  iron  plate  in  turn  rested  upon  a 
concrete  base  about  2  feet  square.  At  the 
time  of  the  accident  the  brick  wall  on  the 
soutb  side  had  been  completely  removed,  and 
the  walls  on  the  east  and  west  sides  partially 
removed.  The  I-beams-  which  extended 
across  the  top  of  the  wall  and  which  were 
supported  by  the  uprights  had  been  original- 
ly placed  for  the  purpose  of  supporting  the 
boilers.  On  tlie  morning  of  the  accident  all 
three  of  the  boilers  had  been  taken  down  and 
removed  from  the  building,  and  nothing  re- 
mained to  be  done  but  to  complete  the  re- 
moval of  the  wall,  and  to  take  down  the  two 
I-beams  and  the  upright  beams  which  sup- 
ported them.  On  some  day  prior  to  the  ac- 
cident a  steel  cable  had  been  fastened  to 
the  south  cross  I-beam  in  order  to  make  its 
position  more  secure,  and  to  prevent  vibra- 
tions caused  by  the  operation  of  the  engine. 
Certain  props  had  also  been  placed  on  each 
side  of  the  upright  beams,  these  consisting 
of  timber  and  parts  of  boiler  flues. 

Immediately  prior  to  the  accident,  Nichols 
instiructed  the  plaintiff  and  one  Clements  to 
get  a  block  and  tackle  and  fasten  them  to 
the  I-beam  and  to  a  girder  in  the  roof  of  the 
building  and  take  down  the  beams.  Plaintiff 
and  Clements  thereupon  procured  a  ladder 
and  rested  it  against  the  north  side  of  the 
south  beam,  the  ladder  leaning  towards  the 
south,  and  each  of  them  got  a  block  and 
tackle  and  were  fastening  one  on  the  east 
and  the  other  on  the  west  end  of  the  cross 
I-beam,  plaintiff  being  on  the  west  end. 
While  they  were  60  engaged  the  east  end  of 
the  I-beam  swung  to  the  south  and  the  west 
end,  where  plaintiff  was  working,  swung  to 
the  north.  This  brought  his  ladder  to  an 
almost  perpendicular  position,  when,  seeing 
that  the  ladder  was  going  t6  fall  back  to  the 
north  with  him  under  it,  he  Jumped. 

The  beam  weighed  something  like  8,000 
pounds  and  fell  across  plaintiff's'  back,  first 
striking  an  iron  wheelbarrow,  which  it  broke. 

The  character  and  extent  of  plaintiff's  in- 
juries, as  well  as  other  pertinent  facts,  will 
be  fotmd  in  the  opinion. 

John  F.  Tbice,  of  Independence,  and  0.  O. 
Mosman  and  Warner,  Dean,  McLeod  &  Lang- 
worthy,  all  of  Kansas  City,  for  appellant. 
John  D.  Strother  and  L.  T.  Dryden,  both  of 
Independence,  for  respondent. 

RBVBLLE.  3.  (after  stating  the  facts  as 
above).  I.  Numerous  grounds  of  negligence 
were  alleged,  but  most  of  these  were  with- 
drawn from  the  Jury's  consideration  by  di- 
vers peremptory  instructions.  No  instruction 
declaring  the  theory  or  grounds  of  negligence 
upon  which  the  case  was  submitted  was  giv- 


en, and  this  we  must  ascertain  by  a  compari- 
son of  the  petition  with  the  peremptory  In- 
structions, and  the  application  of  a  nice  pro- 
cess of  elimination.    That  sueh  a  practice  Is 
bad  and  richly  deserving  of  condemnation 
this  court  has  not  hesitated  to  express,  bat 
80  far  its  action  has  been  limited  to  tbe 
formation  of  an  artillery  of  words  and  nega- 
tive deeds.    Powell  v.  Railroad,  265  Mo.  loe 
dt  466,  164  S.  W.  628;    Eversole  v.  Rail- 
road, 249  Mo.  loc.  dt.  629,  166  S.  W.  419; 
McDonald  ▼.  Construction  Co.,  183  Mo.  App. 
429,  166  S.  W.  1087;  Nye  r.  UetropoWan  St 
Ry.  Co.  (No.  16812,  not  reported).    WhUe  It 
might  be  said  that  this  ought  to  be  a  suffi- 
cient warning  to  the  bench  and  bar  to  refrain 
from  such  practice,  neverthele^  if,  as  has 
been  said,  men  ought  not  to  seek  things  in 
words,  but  words  in  things,  our  own  action 
on  this  subject  affords  more  or  less  Justifi- 
cation for  the  condition  of  the  present  rec- 
ord, and  it  is  largely  for  this  reason  that 
I  am  nnwilUng  to  reverse  the  Judgment  on 
this  account.     I  do  not  mean  by  this  tliat 
under   no  circumstances  will   this  warrant 
a   reversal,   for   I   can   conceive  of   records 
and  conduct  on  the  part  of  parties  from 
which    it   would    affirmatively    appear    that 
such  was  so  prejudicial,  confusing,  and  wrong 
as  to  warrant  a  reversaL    Such  a  practice 
does  not  properly   fit  into  our  system  of 
Jurisprudence.     Only  issues  of  fact,  except 
In  particular  cases,  are  legitimate  subjects 
for  a  Jury's  determination.    To  be  so  tried 
snCh  issues  mnst  first  be  made,  and  we  find 
due  procedure  prescribed  for  this  purpose. 
That  such  issues  may  be  properly  and  intd- 
ligently  tried  the  law  decrees  that  other  is- 
sues, snch  as  of  law  and  foreign  facts,  shall 
not  be  injected  to  confuse  and  confound  the 
minds  of  the  trieis,  and  to  effectuate  this 
purpose  the  law  wisely  contemplates  and  pro- 
vides that  issues  of  law  and  the  question  of 
what  is  the  issue  of  fact  to  be  tried  by  the 
particular  Jury  shall  be  first  determined  by 
one  learned  in  such  subjects,  and  that  of 
these  tbe  fact  triers  shall  be  duly  advised  by 
proper  dedaratlons  thereon.     Without  this 
it  is  difficult  for  the  Jury  to  know  Just  what 
issue  it  is  to  pass  upon,  and  unless  it  does 
Imow  its  verdict  cannot  be  said  to  b»  resp<»- 
sive  or  to  definitely  determine  anything.    We 
require  verdicts  to  be  so  definite  as  to  show 
what  they  determine,  and  when  the  issues  are 
uncertain  the  verdict  can  be  but  so.     This 
practice  is  too  much  calculated  to  bring  about 
an  invasion  by  the  Jury  of  the  court's  func- 
tions, and  to  admit  of  findings  on  matters 
which  have  not  been  made  legitimate  issues 
by  either  the  pleadings  or  proof.    The  condi- 
tion of  the  present  record  is,  however,  In  my 
opinion,  such,  when  we  give  dne  considera- 
tion to  all  the  instructions  given,  and  the 
theory  of  the  parties  as  disclosed  by  their 
conduct  during  the  trial,  as  to  fairly  show 
that  the  failure  in  this  respect  to  instmct  was 
not  so  prejudicial  or  conAising  as  to  warrant 
Interference  on  our  part 
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n.  UablUty  In  OAb  caae  Is  predicated  upon 
tbe  theoi7  that  tbe  upright  pieces  upon  which 
the  I-beam  In  question  rested  were  not  ade- 
-quately  and  securely  fastened  at  tbe  bot- 
tom, and  that  of  this  knowledge  was  neither 
bad  by  nor  required  of  the  plaintiff,  but  was 
of  the  defendant,  and  that  by  reason  of  tbe 
situation  and  the  instructions  and  conduct  of 
the  alleged  foreman  plaintiff  acted,  and  was 
warranted  In  acting,  upon  the  presumption 
that  such  upright  pieces  were  so  fastened  at 
the  bottom  as  to  admit  of  his  doing  with 
safety  the  tiling  he  was  doing,  and  instructed 
to  do. 

SubstaBtlally  all  tbe  evidence  offered  by 
tbe  defendant  was  for  the  puriKise  of  show- 
ing that  the  plaintiff  was  not  working  under 
a  foreman,  but  was  himself  either  in  change 
of  the  work  as  foreman,  or  was  working  in 
bis  own  way  and  without  superior  Instruc- 
tion. On  this  issue  there  is  substantial  evi- 
dence both  pro  and  con,  and,  as  it  was  duly 
submitted  to  the  jury  under  an  appropriate 
Instruction  and  found  in  plalnttfTs  favor,  we 
adopt  as  a  fixed  fact  in  the  case  that  the 
plaintiff  was  not  the  foreman  in  charge,  but 
was  acting  under  Instructions,  tbe  character 
and  extent  of  which  we  shall  next  consider. 

It  is  said  by  appellant  that  such  instruc- 
tions were  only  general,  and  that  the  manner 
and  method  of  executing  them  in  detail  was 
left  wholly  to  the  plaintiff's  own  choosing, 
and  he  having  exercised  this  will  not  be 
beard  to  complain  if  the  method  voluntarily 
adopted  by  him  proved  unsafe.  Here  we 
digress  to  remark  that  it  is  along  this  line 
that  most  of  the  cases  relied  upon  by  defend- 
ant were  decided,  but  in  the  present  case 
the  correctness  of  this  doctrine  was  express- 
ly reoi^nlzed  and  duly  azmonnced  by  an 
instmctlon,  and  the  Issue  of  fact  which  it 
InvolTes  was  determined  adversely  to  tbe  de- 
fendant. We  And  in  the  record  sufficient 
facts  to  reasonably  warrant  the  Inference  and 
finding  thereon.  The  person  who  was  shown 
by  the  plaintiff's  evidence  to  be  the  foreman 
In  charge  was  presoit  and  directed  tbe  plain- 
tiff to  swing  a  block  and  tackle  up  to  the 
8lrder  and  take  the  beam  loose  at  the  top  and 
let  it  down.  Frwn  the  surroundings,  as  dis- 
closed by  the  record,  it  is  reasonably  Infer- 
able, particularly  when  we  give  effect  to  the 
presumption,  the  contrary  not  apjiearlng, 
that  the  plaintiff  was  in  the  exercise  of  ordi- 
nary care,  that  the  most  accessible  and  ap- 
parently reasonably  safe  method  of  doing  the 
particular  thing  which  the  foreman  had  In- 
atracted  should  be  next  done,  was  by  placing 
a  ladder  against  the  beam,  as  the  plaintiff 
^id.  So  far  as  the  record  discloses  no  other 
means  or  facilities  for  this  purpose  were  pro- 
vided, and  we  have  had  no  enlightenmoit  or 
snggestloB  from  counsel  as  to  how  It,  under 
-the  circumstances,  could  have  been  better 
done.  We  can  no  more  fritter  away  shown 
rights  of  a  plaintiff  by  speculation  and  con- 
jecture than  we  can  penult  him  to  show  his 


alleged  rights  throogfb  that  same-  tmcertain 
means.  The  foreman  was  present  and,  ac- 
cording to  his  own  testimony,  witnessed  a 
part  of  the  accident  But  a  day  or  so  prior 
thereto  he  had  given  particular  instructions 
as  to  the  placing  of  certain  props  in  order 
to  more  effectually  prevent  any  movement  or 
vibration  of  the  beam. 

[1]  It  is  true,  as  contended  by  appellant, 
that  the  work  in  which  the  plaintiff  was  en- 
gaged was  one  of  demolition  of  structure,  and 
that  in  such  cases  if  the  employ^  is  injured 
as  the  result  of  a  transitory  danger  which  is 
necessarily  Incident  to  such  employment,  the 
employer  Is  not  liable;  but  In  this  case  it 
appears  that  the  plaintiff  was  not  Migaged  In 
the  performance  of  a  mere  isolated  act  with- 
out Instructions  as  to  his  conduct,  but  was 
acting  in  pursuance  of  directions  and  upon 
appearances  reasonably  safe. 

The  rule  in  demolition  cases  does  not  re- 
lieve the  employer  of  the  duty  to  exercise 
reasonable  care  and  caution  for  the  safety 
of  its  employes:  due  consideration  being 
given  to  the  peculiar  drcnmstances  and  dan- 
gerous nature  of  the  work  and  the  imprac- 
ticability of  rendering  it  entirely  safe.  The 
care  and  caution  required  by  law  Is  always 
measured  by  the  circumstances  of  tbe  Mtu- 
ation;  the  law  recognising  that  it  Is  right 
and  Just  to  require  of  one  only  what  Is  or- 
dinarily and  reasonably  expected  of  others, 
and  that  the  ordinary  and  reasonably  pru- 
dent person  cannot  be  expected  to  do  one 
prescribed  thing  under  all  and  vastly  differ- 
ent circumstances.  Under  all  circumstances, 
however,  the  law  requires  such  care  and  cau- 
tion for  the  safety  of  others  as  to  the  ordina- 
ry man  appears  reasonable,  when  viewed  in 
the  light  of  the  real  situation,  and  the  rule 
in  demolition  cases  is  but  the  recognition  and 
application  of  this  doctrine. 

[2]  In  demolishing  structures  the  employer 
camiot  heedlessly,  and  without  caution  on  its 
part,  proceed  In  the  work.  The  very  fact 
that  such  undertakings  are  accompanied  by 
grave  dangers  only  emphasises  the  in^ior- 
tance  and  necessity  of  those  in  charge  of  such 
work  proceeding  carefully  and  cautiously. 
When  they  give  instructions  to  those  who  are 
to  perform  the  work,  and  when  the  situation 
Is  such  that  the  danger  inddeut  thereto  is 
not  reasonably  apparent,  the  servant  is  war- 
ranted in  assuming  that  before  such  instruc- 
tions were  given  the  principle  had  made  such 
Investigation  as  tbe  circumstances  required, 
and  that  the  same,  absent  notice  to  the  con- 
trary, reasonably  warranted  the  conclusion 
that  the  work,  tf  done  in  an  ordinary  way, 
and  with  the  facilities  provided  for  that  pur- 
pose, could  be  done  with  safety. 

If  those  in  control  of  a  situation  induce 
others  to  unknowingly  assume  a  position  of 
peril  and  injury  resultSi  and  the  peril 
was  knovm  or  should  have  been  known, 
to    the   inducing    party,   law   and    human- 
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Ity  Join  In  demancfing  for  the  Injnred  one 
a  Jnst  recompense. 

rS]  The  record  before  ns  disdDaes  tiutt  the 
nprlKht  pieces  on  which  the  beam  rested 
were  not  so  fastened  at  ttie  bottom  as  to 
make  the  work  which  the  pltdntlfE  was  di- 
rected to  do  reasonably  safe,  and  that  while 
carrying  oat  authorized  Instructions  he  was 
Injured.  There  Is  nothing  in  the  record  to 
justify  us  tn  saying  that  the  danger  was 
known,  or  so  apparent  that  it  should  have 
been  known,  to  the  plaintiff.  It  is  not  con- 
tended that  the  danger  was  not  known,  or 
should  not  have  beffli  known,  to  the  defend- 
ant. Its  own  theory  Is  that  the  danger  was 
so  apparent  that  It  was  known,  or  should 
have  been  known,  to  the  plaintiff.  The  plain- 
tiff was  the  servant  acting  under  Instruc- 
tions, wUIe  the  defendant  waa  the  principal 
giving  the  Instructions,  and,  of  course,  dif- 
ferent rules  apply  to  th^  implied  knowledge 
of  the  situation.  We  have  carefully  read  and 
considered  the  numerous  eases  dted  by  ap- 
pellant, but  none  of  tiiem  satisfy  ua  that  the 
trial  court  was  wrong  la  overruling  the  de- 
murrer to  the  evidence. 

[4]  III.  The  court  did  not  err  In  refusing 
to  give  appellant's  refused  Instruction  on  con- 
tributory negligence.  This  Instruction,  aft«: 
declaring  that  It  was  Incumbent  upon  plain- 
tiff to  use  that  degree  of  care  which  an  ordi- 
narily prudent  and  cautious  man  would  have 
used  under  similar  drcumstaqces,  reads  as 
follows: 

"And  if  yon  should  believe  from  the  evidence 
that  at  the  time  of  going  upon  the  ladder  just 
prior  to  the  time  of  the  injury  the  plaintiff, 
Highfill,  made  no  effort  to  ascertain  whether  the 
upright  posts  in  question  were  properly  braced 
and  whether  certain  posts  .were  secured  at  the 
bottom,  and  that  an  ordinarily  prudent  man 
would  have  done  so  under  the  same  or  similar 
circumstances,  the  plaintiff  cannot  recover." 

This  lnstmctl<m  la  dearly  erroneona  in 
that  It  denies  the  right  to  recover  notwith- 
standing there  was  aubetantlal  evidence  that 
the  plaintiff  was  at  the  time  acting  as  an 
ordinary  employe  under  directions  of  a  fore- 
man and  under  such  drcumstances  as  did 
not'  make  the  danger  apparent.  If  the  plain- 
tiff was  acting  under  authorized  instructions 
and  the  danger  waa  not  apparent,  be  had  the 
right  to  rely  upon  the  presumption  that  he 
could  safely  carry  out  such  instructions, 
and  that  the  prlndpal  had  made  due  investi- 
gation before  giving  them.  It  is  also  errone- 
ous In  that  it  denies  the  right  of  recovery  if 
no  Investigation  was  made  by  the  plaintiff 
without  any  regard  to  whether  the  drcum- 
stances were  such  that  an  investigation  or 
examination  by  the  plaintiff  would  have  re- 
vealed the  danger.  It  singles  out  Isolated 
facts  and  without  regard  to  others  which  bad 
to  exist  in  order  to  make  the  plaintiff  guilty 
of  contributory  negligence  it  boldly  and 
bluntly  dedares  that  by  reason  of  them  alone 
the  right  is  defeated. 

[$]  IV.  There  is  nothing  of  substance  In  the 
complaint  r^attve  to  the  exdosion  of  evlttenoe. 


In  the  respect  complained  of  tlie  record  dearly 
shows  that  In  showing  by  a  member  of  the 
dty  boundl  the  legally  preacrfbed  duties  of 
the  superintendent  of  the  munldpal  light 
plant  the  court  held  that  tbe  ordinance  de- 
fining such  duties  was  tlie  best  evidence. 
This  member  of  the  council  knew  at  such 
prescribed  and  offidal  duties  only  by  bis 
knowledge  of  the  ordinances,  and  the  court 
was  right  In  ruling  that  the  ordinance  -was 
the  best  evidence.  No  effort  was  made  to 
show  that  this  waa  anavallabie.  The  court 
did,  however,  permit  the  defendant  to  show 
by  this  and  other  witnesses  what  duties  tlie 
superintendent  did  actually  perform.  In 
neither  of  these  respects  did  It  commit  error. 

[(]  V.  We  come  next  and  last  to  an  assign- 
ment of  greater  merit.  The  verdict  and 
judgment  In  this  case  was  for  $19,000.  Tba 
defendant  Is  a  munldpal  corporation,  and  at 
the  time  of  his  injury  the  plaintiff  was  8T 
years  of  age  with  an  earning  capadty  of 
approximately  $2.75  per  day.  He  then  weld- 
ed near  190  pounds,  and  at  the  time  of  trial, 
almost  two  years  later,  weighed  only  about 
150  pounds.  He  had  been  a  man  of  strength 
and  physical  endurance,  but  since  receiylng 
the  Injuries  he  had  been  unable  to  do  more 
than  light  work. 

The  attending  physldan  testified  that  tbe 
plaintiff  suffered  from  a  severe  diock  at  the 
time;  that  he  had  some  wounds,  and  that 
his  left  cheek  had  tbe  hide  off,  and  a  portion 
of  tbe  hide  off  his  back  and  the  right  aide ; 
also  a  sprained  ankle,  a  strained  shoulder, 
and  five  broken  ribs;  that  his  sexual  parts 
were  seriously  Injured,  bis  testides  being 
at  first  greafly  swollen,  but  afterwards  re- 
duced to  a  size  below  normal;  that  in  bis 
judgment  one  teetlde  Is  entirely  destroyed, 
and  be  "suspects  that  tbe  otber  la  not  of 
much  account,  so  far  as  function  la  concern- 
ed." He  further  teetifled  that  a  shock  audi 
as  plaintiff  recdved  affects  more  or  less  tbe 
entire  nervous  systHn,  and  Is  calcniated  to 
leave  the  person  In  a  weaker  condition. 

The  plaintiff  testlfled  to  tba  same  injaries 
described  by  the  physldan  and  to  tbe  pain 
and  suffering  which  they  produced.  He  also 
testified  that  he  bad  been  unable  to  have 
sexual  relations.  From  numerous  of  his 
Injaries  the  plaintiff  had  recovered  at  the 
time  of  the  trial,  and  the  evidence  does  not 
satisfactorily  establlab  that  be  waa  wbolly 
and  permanentiy  tendered  aeTually  Impo- 
tent. 

Tbla  oonit  has  aald  tiuit  In  tills  form  of 
action  where  oomi)enaation  and  not  smart 
money  is  the  measure  <tf  damages  conserva- 
tive recompense  dwuld  be  Insisted  upon. 
Applegate  v.  Ballzoad,  262  Mo.  loc  dt  201, 
158  8.  W.  876.  It  IB  alwagts  difficult  to  justly 
and  accurately  determine  the  amoant  ot  com- 
pensation that  should  be  awarded.  As  said 
in  Neff  V.  City  of  Cameron,  213  Ma  loc  dt 
see,  111  8.  W.  1144,  Ig  L.  B.  A.  (N.  S.)  320, 
127  Am.  St.  Bep.'WS: 


Digitized  by 


Google 


Mo.) 


POINTER  ▼.  MOUNTAIN  RT.  CONST.  C!0. 


805 


"Foil  eompenaation  for  tnjaries  reoeired 
through  negligence  is  impoMible,  in  the  abstract 
The  best  courts  can  do  is  to  see  to  it  that  results 
'  attained  do  not  shock  the  judicial  conscience. 
Justice  to  the  plaintiff  must  be  tempered  with — 
nay,  meana— justice  to  defendant  as  welL  The 
burden  of  soch  jud^enta  (referring  to  judg- 
ments against  municipal  bodies)  ultimately  rests 
upon  innocent  taxpayers.  So  that,  while  the  law 
renders  its  indemnity  and  amends  to  the  Injured 
plaintiff,  it  does  so  in  a  reasonable  and  no.t  In  a 
sentimental  or  extravagant  way." 

In  tbe  same  case  it  is  said: 

"Our  ttatntea  put  a  modest  and  oooawvative 
limit  on  liability  for  a  death  loss;  and,  what- 
ever may  be  the  rule  in  other  jurisdictions,  this 
court  has  always  deemed  it  of  the  gravest  con- 
cern that  damages  shoold  be  kspt  withdn  fairly 
conservative  bonds  in  penonol  injury  caoes." 

For  an  exhaustive  review  «f  tbe  sobject 
under  coaslderatlon  see  dete  to  Fadrlck  v. 
Great  Northern  Ry.  Co.,  Ji8  li.  B.  A.  <N.  8.)  80. 

That  the  plaintiff  has  seoeived  inJvrieB  of 
a  serious  nature  admits  of  but  Uttle  doubt, 
but  it  is  our  opinion,  In  view  of  the  unasr- 
tainty  as  to  tbe  peimaneocy  thereof,  that 
f  10,000  will  afford  fair  and  reasonable  com- 
pensation In  this  case. 

Wherefore,  If  $6,000  is  remitted  from  the 
amount  of  Judgment  below  in  ten  days  from 
tbe  date  of  this  opinion,  the  judgment  will 
stand  a£Eirmed,  otherwise  to  be  reversed  and 
the  cause  remanded  for  another  triaL    i 

PER  CURIAM.  This  case  c(Hnlng  Into  banc 
from  Division  No.  2,  the  opinion  of  RE)-' 
VELIiBt  J.,  is  adopted  as  the  opinion  of  the 
court.  BOND,  J.,  ooncurs  In  result  only. 
WAIiKBR,  PARIS,  and  BLAIR,  JJ.,  concur  In 
all  except  paragraph  I.  WOODSON,  0.  Jn 
and  GRATES.  J.,  dissent 


POINTER  T,  MOUNTAIN  BY.  CONST.  CO. 

(No.  17861.) 

(Supreme  Court  of  Missouri.    Ih  Bane.    Nov. 

11,  1818.    Motion  for  Rehearing 

Overruled,  Dec.  4,  1816.) 

1.  Thkatbbs  aitd  Shows  «s>8— Scxmo  Bah.* 
WAT— Action  »ob  Ihjttbt— Plbadibo  aitd 
Pboof— Res  Ipsa  Loqcitub. 

Plaintiff,  in  an  action  against  a  scenic  rail- 
•way  for  personal  injury  pleading  specific  acta 
of  negligence,  must  prove  such  negligence  or 
enough  of  such  acts  to  justify  a  recovery,  and 
a  failure  to  do  so  bars  a  recovery,  and  in  such 
case  he  cannot  rely  upon  presumptive  negli- 
grenee  under  the  rule  res  ipsa  loanitnr  to  make 
out  his  case ;  and  this  is  true  ahnough  he  might 
have  pleaded  negligence  generally  and  by  an  in- 
vocation of  the  doctrine  of  res  ipsa  loquitor 
bad  a  reeoverr  upon  proper  proof,  as  allega- 
tiotts  of  spednc  negligence  Indicate  Imowledge 
of  the  cause  of  the  injury  and  leave  no  room  for 
presumptions. 

(Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  {  6 ;  Dec.  Dig.  «=5e.] 

2.  Theatibm  and  Shows  «=»6— Scenic  Rail- 

WAT— AonoN  IWB   INJTJKY-^^EADIKO  SPE- 

omo  OB  CSensrax.  Neoliqenck. 
A  petition  in  an  action  for  personal  injury 
npon    defendastfa    scenic    amusement    railway 
averrfng  the  faoKy  and  defective  construction 


of  the  ears  and  o(  the  tracks  and  a  negligent 
maintenance  and  operation  of  the  cars  over  such 
tracks  alleged  specific,  and  not  general,  negli- 
gence. 

[Ed.  N<>te.— For  otiier  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  {  6;   Dec.  Dig.  «=i»6.] 

8.  Theatebs  and  Shows  «=>&— Personal  In- 
JT7BiE»— Presttuption— Res  Ipsa  Loquitcb. 
The  mere  fact  that  plaintiff  was  injured  is 
not  of  itself  evidence  of  defendant's  negligence, 
nor  will  the  mere  fact  of  injury,  without  other 
facts,  authorize  tbe  application  of  the  rule  of 
presumptive  negligence  recognised  by  the  doc- 
trine res  ipsa  loQuitur;  and  In  the  case  of  in- 
jury to  passenger  on  a  scenic  railway  such  oih- 
er  facts  must  show  that  something  out  of  tbe 
ordinary  happened  as  to  the  means  or  methods 
of  transportation,  and  that  such  happening  was 
the  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  g  6 ;   Dec.  Dig.  <8=>6.] 

4.  Theatebb  and  Shows  ®=>d— Soenio  Raii^ 
WAV— Injuby   to   PASSKNOXft— Neoliobncb 
-—Res  Ipra  Loqtjitob. 
The  operator  of  scenic  railway  trains  which 
were  drawn  to  some  elevation  and  there  releas- 
ed and  left  to  move  by  the  force  of  gravity  down 
declines  and  up  lower  inclines,  etc.,  whose  cars 
end  tracks  were  not  shown  to  be  defective,  and 
whose  cars  did  not  move  other  than  would  be 
ordinary  and  natural  under  the  circumstances, 
could  not  be  shown  to  be  negligent  under  the 
doctrine  of  res  ipsa  loquitur  in  respect  to  in- 
jury to  a  passenger  whose  foot  got  out  of  the 
car  and  struck  the  posts,  rails,  etc. 

[Ed.  Note. — For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  8  0 ;  Dec.  Dig.  <S=3e.] 

6.  Thjbaixbs  and  Shows  «=»e— Soenio  Rau.- 
WAT— Injtjbt  to  Passenqeb— Question  fob 

JTJBT— NiOLIGENCE. 

In  en  action  for  personal  injary  when  plain- 
tifTs  foot  got  out  of  a  car  on  an  amusement 
railway  operating  by  gravity  and  was  injured 
by  striking  the  rails,  posts,  etc.,  held,  that  a 
demurrer  to  plaintUTs  evidence  was  properly 
sustained. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  S  6 ;   Dec.  Dig.  «=>6.] 

Bond,  Walker,  and  Blair,  JJ.,  dissenting. 

Appeal  from  St.  Louis  Carcult  Court ;  Wil- 
son A,  Taylor,  Judge. 

Action  by  Lorenzo  B.  Pointer  against  the 
Mountain  Railway  Construction  Company. 
Verdict  and  judgment  for  defendant,  and 
plaintiff  appeijs.    Affirmed. 

James  J.  O'Donohoe,  of  St.  Louis,  for  ap- 
pellant. Charles  E.  Morrow  and  Schnor- 
macher  &  Bassleur,  aU  of  St  Louis,  for  re- 
siiondent 

GRAVES,  J.  Action  for  personal  Injuries. 
The  sum  flrst  claimed  was  $50,000,  but  about 
the  condUsloA  of  the  trial  nisi  a  gracious 
amendment  of  the  petition  reduced  the  sum 
to  $26,000.  Plaintiff  was  a  metal  poli&her 
In  the  city  of  St  Louis,  earning,  when  at 
work,  $4  per  day,  the  amount  to  which  the 
union  of  whl<di  he  was  a  member  limited  the 
earnings  of  their  members.  Country  bred,  he 
had  not  at  the  date  of  the  accident  been  fully 
Initiated  In  all  the  amusements  of  a  great 
city,  although  he  had  lived  there  for  a  con- 
siderable time..  His  (diurn,  Arthur  Boardman, 


•stiver  ottar  MSM  •••  sama 
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was  of  city  origin,  but  not  fully  acquainted 
with  some  of  the  devices  for  entertaining  a 
metropolitan  public.  At  least  they  both  dis- 
claimed knowledge  of  the  operation  of  a 
certain  scenic  railway  called  "The  Racer 
Dips"  and  in  the  petition  alleged  to  have 
been  operated  at  Forest  Park  Highlands  by 
the  Park  Circuit  &  Realty  Company  and  the 
Mountain  Railway  Construction  Company. 
So  close  was  the  relationship  of  the  two  that 
we  find  the  following  from  Boardman  In  the 
course  of  his  testimony: 

"Q.  What  interest  have  you  in  this  case  that 
yon  continually,  when  I  ask  ;oa  one  question, 
put  in  aomething  at  the  tail  end  that  nobody 
asks  you  for?  A.  Well,  this  is  a  friend  of 
mine,  and  we  bad  it  made  up  to  stick  together, 
and  I  am  going  to  stick  to  the  finish." 

On  a  Sunday  evening  early  in  May,  1910, 
these  two  friends,  after  partaking  of  a  couple 
of  bottles  of  beer  each  (according  to  Board- 
man),  which  beer  was  obtained  from  a  negro 
bootlegger  In  the  vldnity  of  plaintiffs  home, 
repaired  to  plaintiff's  home,  where  they  had 
supper.  After  supper  they  visited  Delmar 
Garden  for  a  short  time,  and  then  wended 
their  way  to  Forest  Park  Highlands,  and 
whilst  there  were  attracted  to  the  scenic 
railway  or  "Racer  Dips."  The  cars  and 
tracks  of  this  miniature  railway  were  In  plain 
view,  and  could  have  been  seen  had  they 
looked.  The  evidence  shows,  though  not  from 
these  two  parties,  that  the  cars  and  most  of 
the  tracks  were  in  open  view  for  a  person 
standing  at  the  platform  from  which  the 
trains  started.  The  evidence  shows  that 
"The  Racer  Dips"  was  a  device  for  public 
entertainment,  consisting  of  two  miniature 
railway  tracks  upon  which  separate  trains 
of  small  cars  were  ran,  and  so  arranged  that 
there  was  the  appearance  of  a  racing  between 
the  two  trains.  The  tracks  had  a  common 
starting  point  and  a  common  ending  point 
By  mechanical  force  the  trains  of  cars  were 
pulled  up  grade  to  a  considerable  height  and 
then  turned  loose  to  make  the  trip  by  gravity. 
This  was  accomplished  by  steep  declines 
and  elevations  in  the  tracks  so  that  the  mo- 
mentum gathered  by  going  down  a  decline 
would  carry  the  train  np  the  next  elevation. 
Of  necessity  these  declines  and  elevations 
were  marked  and  sharp  and  had  to  follow 
each  other  In  rapid  succession.  Variety  was 
added  to  the  trip  by  acute  and  sharp  curves 
in  the  tracks  as  well  as  by  a  tunnel  constrnct- 
ed  thereover.  Gravity  being  the  sole  power 
operating  the  train,  the  speed  down  the  In- 
cline would  be  great,  and  this  speed  would 
slacken  gradually  until  the  succeeding  ele- 
vation was  passed  and  the  next  deifline 
reached.  When  the  car  turned  the  next  de- 
cline It  of  necessity  picked  up  speed  rapidly. 
The  evidence  discloses  that  these  trains 
were  made  up  of  three  cars  having  three 
seats  each,  and  which  seats  would  accom- 
modate two  pleasure  seekers ;  in  other  w<»ds, 
eighteen  persons  constituted  a  trainload. 
While  plaintiff  was  not  always  clear  In  his 


testimony,  yet,  taken  as  a  whole,  the  evidence 
shows  that  plaintiff  and  Ills  friend  took  oas- 
sage  on  this  pleasure  device  in  the  middle . 
seat  of  the  middle  car  of  one  of  these  trains. 
It  is  made  quite  clear  that  they  were  not  in 
the  front  seat  of  the  car.  When  the  train 
was  nearing  the  end  of  the  journey  plaintUTs 
foot  got  out  of  tho  car  and  struck  an  object 
to  the  side  of  the  car,  and  a  severe  fracture 
of  the  right  leg  resulted,  together  with  some 
other  injuries. 

It  appeared  from  the  evidence  that  the 
Park  Circuit  8c  Railway  Company  was  the 
holding  company  for  the  defendant.  Mountain 
Railway  Ck>nstrnctlon  Company,  and  was  not 
itself  engaged  in  the  actual  operation  of  the 
pleasure  device  known  as  the  "Raoer  Dips." 
But,  whilst  It  held  and  owned  the  stock  of 
the  operating  company,  it  was  not,  in  fact, 
operating  the  device.  Upon  this  showing 
idaintlff  voluntarily  dismissed  as  to  sudi 
corporation. 

The  plaintiff's  case  largely  turns  upon  the        i 
testimony  of  himself  and  his  friend,  although 
he  introduced  some  other  evidence  wliich  will 
be  noted  In  the  course  of  the  oplnlm. 

Going  to  the  pleadings^  It  will  be  se^i  that 
the  negligence  of  the  defendant  is  thus  stated 
in  the  petition: 

"That  said  racer  dip,  the  cars  and  track  there- 
on were  so  faulty  and  so  defectively  constructed 
and  defendant  so  negligently  and  carelessly 
maintained  and  operated  the  same  that  by  rea- 
son thereof  the  car  in  which  plaintiff  was  a 
passenger  as  aforesaid  vibrated  and  shook  so 
that  the  plaintiff  was  thrown  with  mudi  force 
against  the  back  of  the  conveyance  or  car  in 
which  he  liad  passage,  and  plaintiff's  right  foot 
and  leg  were  suddenly  and  violently  thrown  up- 
wards and  out  of  said  conveyance  or  car,  there- 
by causing  his  said  right  toot  and  leg  to  be 
caught  in  and  thrown  upon  and  against  railings, 
posts,  and  uprights  along  and  outside  of  said 
conveyance  or  car,  through  which  plaintiff  was 
greatly  and  permanently  injured,  as  follows." 

nie  answer  filed  by  defendant  thos  reads: 

"Comes  now  the  defendant  in  the  above-enti- 
tled cause,  and  for  answer  to  the  plaintiff's 
amended  petition  denies  each  and  every  allega- 
tion in  said  amended  petition  contained  and 
set  forth. 

"Further  answering,  defendant  says  that 
what,  if  any,  injuries  were  received  by  the  plain- 
tiff on  the  occasion  in  question  and  by  and  on 
account  of  the  things  mentioned  in  bis  amend- 
ed petition  were  caused  by  the  ordinary  and 
usual  movements  of  the  racer  dip  mentioned  in 
the  plaintiff's  petition,  which  was  an  amuse- 
ment device,  the  real  attractiveness  of  which 
depended  solely  upon  the  sensations  that  rapid 
changes  of  speed  give  the  jjerson  using  it,  and 
that  the  plaintiff  assumed  all  such  dangers  and 
risks  and  on  account  thereof  cannot  recover. 

"Further  answerinji,  defendant  says  that  what, 
if  any,  injuries  plaintiff  received  on  the  occa- 
sion in  question  and  by  and  on  account  of  the 
things  mentioned,  in  his  amended  petition  were 
caused  by  his  own  negligence  in  this:  That  the 
plaintiff  negligently  and  carelessly  failed  to  re- 
main in  his  seat  in  the  car,  and  neglii;ently  and 
carelessly  threw  his  feet  up  and  outside  of  the 
car,  and  negligently  and  carelessly  failed  to  hold 
to  the  car  in  which  he  was  riding  and  negU- 

fently  and  carelessly  failed  to  keep  a  lookout 
or  his  own  safety,  and  that  by  reason  thereof 
threw  his  right  leg  up,  above  and  ootaide  of  th* 
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car  in  which  he  was  riding,  whereby  he  receiv- 
ed what,  if  any,  injaries  complained  of  in  his 
amended  petition,  and  that  the  same  were  caus- 
ed by  his  own  negligence  contributing  thereto. 

"wherefore,  having  fully  answered,  defendant 
prays  to  ^o  hence  and  recover  of  plaintiff  its 
costs  herein." 

The  reply  was  a  general  denlaL 
Upon  a  trial  the  court  gave  to  the  jnry  a 
peremptory  instruction  to  find  for  the  de- 
fendant, and  plaintiff  diose  to  submit  his 
case  to  the  Jury  rather  than  take  an  Involun- 
tary nonsuit  Verdict  and  Judgment  were 
for  defendant,  and  plaintiff  has  appealed. 
The  evidence  in  greater  detail  will  be  consid- 
ered In  the  course  of  the  opinion  In  connec- 
tion with  the  points  made  therein. 

I.  In  bis  petition  plaintiff  avers  that  he 
was  a  passenger  for  hire,  and  to  break  the 
force  of  the  want  of  proof  invokes  the  doc- 
trine of  res  ipsa  loquitur.  There  is  absolute- 
ly no  proof  In  the  record  that  the  train  of 
cars  upon  which  plaintiff  was  injured  was 
run  otherwise  than  In  the  usual  and  ordinary 
manner  for  the  operation  of  trains  upon  this 
pleasure  device  or  other  similar  pleasure  de- 
vices. Both  plaintiff  and  his  chum  disclaim 
any  knowledge  of  bow  such  trains  should 
be,  or  were  in  fact,  run.  Plaintiff  tried  to 
make  no  proof  that  the  train  at  the  time  of 
the  accident  was  run  otherwise  than  In  the 
customary  and  usual  manner.  He  put  on 
as  a  witness  a  man  connected  with  the  de- 
fendant company,  and  this  man  testified 
that  he  examined  both  the  cars  and  the  track 
Immediately  after  the  accident,  and  they 
were  in  good  and  proper  condition.  There  Is 
no  showing  that  the  cars  and  tracks  were  not 


constructed  Just  as  cars  and  tracks  are  osa- 
ally  constructed  for  such  purposes.  Both 
plaintiff  and  his  friend  testify  that  the  train 
was  pulled  to  a  given  height  and  then  loosed 
for  gravity  action  thereafter.  The  manner 
of  the  accident  had  best  be  given  In  their  own 
language.    Plaintiff  says: 

"Q.  Now,  will  you  tell  the  Jury  if  yon  had 
any  accident  there  and  how  it  happened?  A. 
I  was  sitting  in  one  of  these  c^rs,  and  sitting 
on  the  right  side,  and  it  started  out  on  the  run 
and  got  very  near  all  the  way  around,  and  the 
car  sla^ened  speed  and  threw  me  forward,  and 
started  up  all  of  a  sadden  and  threw  me  back- 
ward, and  shot  up  ttiat  way  (indicating)  and 
threw  me  to  one  side,  and  threw  my  rigbt  foot 
out  and  caught  my  leg.  Q.  When  your  foot  was 
thrown  out,  what  happened  to  it?  A.  It  was 
caught  against  posts  or  uprights  or  rails  and 
alongside  the  track  where  uie  car  was." 

Arthur  Boardman,  his  friend,  says: 
"Q.  Was  Pointer  injured  on  that  occasion? 
A.  Yes,  sir.  Q.  Will  you  state  just  how  he  was 
injured?  A.  Yes,  sir.  We  wag  on  the  last 
curve  coming  in,  and  the  car  was  running  at  a 
high  speed,  and  the  car  slacked  up  kind  of,  and 
he  was  throwed  up  forward,  and  the  car  started 
up  at  a  pretty  high  speed  again,  which  natural- 
ly turned  him  back,  and  his  right  foot  fell  be- 
tween the  car  and  the  railing,  the  outside  rail- 
ing. Q.  Between  what  track?  A.  The  rail- 
ing. Q.  Did  it  catch  on  anything  on  the  out- 
side? A.  When  the  car  kind  of  wiggled,  it  nat- 
urally caught  his  foot.  Q.  What  do  von  mean 
by  wiggled?  A.  Well  (indicating)  kind  of  shak- 
ed  from  one  side  to  the  other." 

Plaintiff's  Exhibit  C  shows  the  construc- 
tion of  the  cars  and  the  seats  thereof,  al- 
though It  Is  conclusively  shown  by  the  evi- 
dence that  there  are  three  seats  to  the  car. 
Plaintiff  being  In  tbe  middle  seat,  liis  posi- 
tion can  be  seen  at  a  glance  at  this  exhibit, 
which  we  here  Insert. 


PLAINTIFrS  EXHIBIT  0. 
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It  Is  pracUcally  c<nceded  that  there  is  no 
case  for  the  Jury  unless  the  doctrine  ree  Ipsa 
loquitur  bridges  oyer  the  chasm  and  puts  the 
case  to  the  Jury.  Under  the  facts,  can  such 
doctrine  be  invidied?  Of  the  several  phases 
of  this  question  later. 

[1,2]  IL  The  doctrine  res  ipsa  loquitur  is 
not  in  this  case,  and  without  the  Invocation 
of  that  rule  It  is  conceded  that  plaintiff's 
'  case  failed  nisV  The  petition  filed  by  plain- 
tiff excludes  the  application  of  the  res  Ipsa 
loquitur  doctrine.  This  plaintiff  haul  plead- 
ed specific  negUgMice,  and  in  such  case  he 
cannot  rely  upon  presumptive  negligence 
under  the  rule  rea  ipsa  loquitur  to  make  out 
his  case.  One  who  pleads  specific  acts  of 
negligence  must  prove  such  negligence  or 
enough  of  such  acts  to  Justify  a  recovery, 
and  a  failure  so  to  do  bars  him  from  a  re- 
covery. And  this  is  true  although  he  might 
have  pleaded  negligence  generally  and  by 
an  Invocation  of  the  doctrine  rea  ipsa  loqui- 
tur had  a  recovery  upon  making  proper 
proof.  We  have  gone  over  this  question 
thoroughly  In  several  recent  cases.  Mo- 
Urath  ▼.  Transit  Co.,  197  Mo.  106,  94  8.  W. 
872;  Orcutt  ▼.  Century  Building  Co.,  201 
Mo.  424,  99  S.  W.  1062,  8  L.  R.  A.  (N.  8.) 
929;  Koscoe  v.  Metropolitan  Stre^  Ry.  Co., 
202  Mo.  576,  101  S.  W.  82;  Price  v.  Metro- 
politan Street  Ry.  Co.,  220  Mo.  loc.  dt  453, 
119  S.  W.  932,  132  Am.  St  Rep.  688,  et  seq. 
Now,  In  the  petition  before  us  in  this 
case  the  plaintiff  avers:  (1)  The  faulty  and 
defective  construction  of  tlie  cars  used  on 
the  "Racer  Dips" ;  (2)  the  faulty  and  defec- 
tive construction  of  the  tracks  of  the  "Racer 
Dips" ;  and  (3)  a  negligent  maintenance  and 
operation  of  the  cars  over  such  tracks.  This 
charge  of  negligence  cannot  be  tortured  in- 
to a  general  charge  of  negligence.  It  spe- 
cifically charges;  (1)  A  negUg^it  oonstruc- 
tion  of  the  car  upon  which  plaintiff  was  rid- 
ing; and  (2)  a  negligent  construction  of  the 
tracks  upon  which  such  car  was  operated. 
This  places  the  case  beyond  the  reach  of  the 
doctrine  of  presumptive  negligence  nurtured 
by  the  rule  of  res  ipsa  loquitur. 

In  the  McOrath  Oase,  supra,  197  Mo.  loc. 
dt  106,  94  S.  W.  874,  we  said: 

"But  even  If  it  were  a  case  to  which,  under 
proper  pleadings,  the  doctrine  would  apply,  yet 
m  this  case  specific  acts  of  negUgence  are  charg- 
ed, and  net  general  negligence.  In  such  cases, 
where  the  plaintifi  chooses  in  the  petition  to 
allege  specific  acts  of  negligence,  tne  rule  of 
law  places  the  burden  of  proving  such  specific 
negligence  upon  the  plaintiS,  and  a  recovery,  if 
had  at  all,  must  be  upon  the  specific  negligence 
pleaded.  Hamilton  v.  Railroad,  114  Mo.  App. 
loc.  cit.  509  [89  S.  W.  893];  Ely  v.  Railroad, 
77  Mo.  34 ;  Leslie  v.  Railroad,  88  Mo.  50 ;  Yar- 
nell  v.  Railroad,  113  Mo.  570  [21  S.  W.  1,  18  L. 
R.  A.  699];  Bunyan  v.  Railroad,  127  Mo.  loc. 
dt.  19  [29  S.  W.  8421 ;  Kite  v.  RaUroad,  130 
Mo.  loc.  dt  136  [31  S.  W.  262,  82  S.  W.  33, 
61  Am.  St.  Rep.  655] ;  McManamee  v.  Rail- 
road, 135  Mo.  loc.  dt  447  [37  S.  W.  119|; 
BarUey  v.  Raiboad,  148  Mo.  loc.  cit  139  [49 
S.  W.  840];  Gayle  v.  Mo.  Car  &  Foundry  Co., 
177  Mo.  loc.  cit  450  [76  S.  W.  987];  Breeden 
V.  Mining  Co.,  103  Mo.  App.  179  [76  S.  W. 
731  y 


In  the  Rosooe  Case,  supra,  202  Ma  loc. 
cit  687,  101  S.  W.  34,  we  said: 

"The  petition  charges  specific  negligence,  and 
not  general  negligence,  as  plaintiff  would  have 
had  the  right  to  charge  in  this  dass  of  cases. 
A  general  allegation  of  negligence  is  all  that 
is  required  in  cases  of  accident  where  the  re- 
lation of  passenger  and  carrier  exists.  This 
general  allegation  of  negligence  is  permitted 
upon  the  theory  that  the  instrumentalities  are 
in  the  hands  of  the  defendant  and  he  knows  the 
condition  thereof,  whereas  plaintifE  does  not  or 
may  not  know  them.  Not  only  does  the  estab- 
lished rule  permit  a  general  allegation  of  neg- 
ligence, but  in  making  the  proof  it  is  sufficient 
to  show  an  accident  and  the  reaoltant  injury, 
whereupon  there  is  a  presumption  of  negligence, 
and  a  prima  facie  case  for  plaintiff  is  made. 
What  we  have  said  above  apphes  to  cases  where 
there  is  a  general  allegation  of  negligence,  bat 
the  rule  is  different  where  there  are  specific  al- 
legations of  negligence.  The  rale  as  to  proof 
is  different,  and  the  rule  as  to  the  presumption 
is  different  General  allegations  of  negligence 
are  permitted  because  plaintiff,  not  being  fa- 
miliar with  the  instrumentalities  used,  has  no 
knowled|;e  of  the  specific  negligent  act  or  acts 
oceasionmg  the  injury,  and  for  a  like  reason 
the  rule  ot  presumptive  ne^Ugence  is  IndalgedL 
But,  if  plaintiff  by  his  petition  is  shown  to  be 
sufficiently  advised  of  the  exact  negligent  acts 
causing  or  contrihutiiig  to  bis  injury  as  to  plead 
them  specifically,  as  m  tiiis  case,  then  the  rea- 
son for  the  doctrine  of  presumptive  negligence 
has  vanished.  If  he  knows  the  negligent  act 
and  he  admits  that  he  does  so  know  it  by  his  pe- 
tition, then  he  must  prove  it,  and  if  he  recover 
it  must  be  upon  the  negligent  acts  pleaded,  and 
not  otherwise.  In  other  words,  the  burden  of 
proof  is  upon  plaintiff  as  it  would  be  in  any 
other  kind  of  a  case.  The  rule  of  presumptlTe 
negligence  and  the  rule  allowing  the  pleading 
of  negligence  generally  are  rules  which  grew  up 
out  of  nece^ity  in  cases  of  this  character,  and 
are  exceptions  to  the  general  coles  of  jUsarting 
and  proof.  Where  plahttifi  by  his  petition  ad- 
mits that  there  is  no  necessity,  the  reason  for  the 
rule  ex  necessitate  fails,  and  with  it  the  rule 
itself." 

But  in  the  case  at  bar  the  plaintiff  says 
bis  injuries  were  due  to  a  negligently  con- 
structed car  and  a  net^lgently  constructed 
track.  He  points  out  the  negUgence  of  de- 
fendant which  caused  his  Injury.  One  can- 
not plead  specific  acts  of  neglig«ioe  and  rely 
upon  presumptive  negligence  to  bridge  the 
chasm  fa  making  out  a  case  for  the  Jury. 
The  trial  court  evidently  so  viewed  this  case, 
and,  as  there  was  absolute  no  evidence 
upon  which  a  verdict  could  stand  upon  the 
specific  negligence  alleged,  be  rightfully  di- 
rected a  verdict  for  defendant  Plaintiff, 
realizing  that  be  had  proved  all  that  he 
could  prove,  chose  to  submit  his  case  and 
take  a  verdict  rather  than  to  take  an  Invol- 
untary nonsuit  It  matters  not  whether  his 
specific  negligence  wba  as  well  pleaded  as 
it  might  or  tiiould  have  been.  It  Is  only  nec- 
essary to  determine  that  bis  plea  was  one  of 
specific  negUgenoe.  The  defendant  had  the 
right  to  move  for  more  specific  pleading  it 
he  thought  the  spedflo  negligence  was  not 
as  well  pleaded  as  It  should  hare  been,  or  it 
had  the  right  to  accept  It  as  suffldently 
pleaded.  The  negligent  construction  of  a 
track  is  specific  negligence,  and  we  have  so 
held.  Price  v.  Metropolitan  Street  Ry.  Co., 
220  Mo.  loc.  cit  454,  118  S.  W.  832,  132  Am. 
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St  Rep.  998.  So  Uke^ae  Is  the  negligent 
fonstructlon  of  a  car  apedfle  negligence,  and 
this  Is  In  effect  held  In  the  Price  Case,  supra. 
Because  t^e  plaintiff  chose  to  simply  charge 
that  the  track  ynuB  negligently  constrocted 
^ylthol1t  naming  the  partlcalar  ftralt  of  con- 
stmctlon  simply  gave  him  a  roving  commia- 
slon  to  pnyve  any  and  all  detects;  and  U 
defendant  chose  not  to  challenge  the  i^cad- 
Ing,  it  had  a  right  so  to  do,  bat  that  does  not 
make  the  charge  anr  the  leas  qieclflc.  rather 
than  general  negllgenca  A  fair  aamide  of 
a  pleu  of  general  negligence  Bfipeairs  In  the 
Price  Case,  snpra,  220  Mo.  loe.  dt  4M,  110 
a.  W.  932, 182  Am.  St.  Bep.  9B8. 

Under  the  pleadings  In  this  case  'tiie  plain- 
tiff cannot  invoke  the  do<!trlne  of  res  Ipsa 
loquitur,  and  |bis  case  failed  nial,  and  ftha 
judgment  ahonld  be  affirmed. 

In  6  B.  C.  In  loe.  dt  84^  the  general  r«Ie 
Is  thus  tersely  expressed : 

"Id  any  event,  where  the  oavae  of  the  Acci- 
dent by  which  a  passenger  wos  injured  is  known 
as  weU  to  the  passenger  as  to  tne  carrier,  the 
presumption  of  negligence  which  arises  from 
the  fact  of  the  injury  of  a  passenger  wliile  on  the 
carrier's  vehicle  his  no  application,  but  the 
passenger  must  affirmatively  show  negligence." 

In  this  case  the  plaintiff  avers  that  his  In- 
Jury  was  occasioned  by  a  defective  car  and 
a  defective  trade  He  thus  says  that  he 
knows  the  cause  or  causes  of  bis  injury,  and 
the  rule  Just  Quoted  applies.  There  Is  no 
question  as  to  what  the  rule  is  in  Missouri. 
Vide  list  of  cases  collated  in  McOratb  v. 
Transit  Co.,  supra.  In  6  R.  C.  !>.  loe.  dt.  84 
et  seq.,  it  is  said: 

"When  the  plaintiff  chooses  to  allege  the 
spedfic  acta  of  negligence  of  which  he  complains, 
the  anthoritieB  are  not  in  harmony  -as  to  the 
effect  of  such  allegation  upon  the  operaijon  of 
the  doctrine  of  res  ipsa  loquitur.  According  to 
some  authorities,  the  plaintiff,  by  thus  ailing 
the  specific  acts  of  negligence,  assumes  the  bur- 
den of  proving  them,  and,  as  in  other  cases,  mast 
recover,  if  at  all,  upon  the  negligence  pleaded, 
and  the  doctrine  of  res  ipsa  loquitur  does  not 
apply.  OtheiF  dedaions,  however,  are  to  the  ef- 
fect that  the  ntwintiff  does  not  lose  the  right 
to  rely  upon  the  doctrine  of  res  Ipsa  loquitur 
by  attempting  to  show  particularly  the  cause 
of  the  acddent,  at  least  where  at  the  close  of  tto 
testimony  the  cause  does  not  dearly  appear,  or 
if  there  is  a  dispute  as  to  what  such  cause  was." 

As  to  the  first-named  mle  In  this  qnota- 
tloo  the  Missouri  cases  and  some  others  are 
referred  to,  and  as  to  the  latter  rale  cases 
from  Washlogtcm,  Massacbnsetts,  and  Vir- 
ginia are  cited.  All  the  text-writers  recog- 
nize the  Mlfssoori  rule  and  state  it  as  we 
have  stated  It.  Oar  coses  proceed  ^ipao  the 
very  reasonable  theory  that.  If  the  piala- 
tlfl  alleges  in  his  petition  the  things  whleh 
caused  the  Injury,  such  allegations  evince 
bis  knowledge  of  the  causes  of  his  injury, 
and  he  Is  bound  thereby,  and  bis  case  falls 
within  the  flrst  rule  quoted  from  6  B.  C.  L., 
supra. 

In  an  extensive  note  in  '24  I«.  B.  A.  (K. 
S.)  loc.  <At'T&2,n^8  said: 

"This  question  baa  arisen  more  frequently  In 
MisaoHri  than  in  SBy-oth«r  iurisdiction,  and  the 
oaats  foBtlw  most  vast' are  inannonioBs  inikold- 


ing  that  the  doctrine  of  res  Ipsa  loqnitnr  applies 
only  where  the  petition  charges  negligence  in 
general  terms,  and  does  not  apply  where  it  spe- 
cifically pleads  the  negligent  acts  which  caused 
the  injury." 

Some  20-odd  Missouri  cases  from  this  court 
and  the  Courts  of  Appeal  are  collided,  and 
all  of  them  support  the  text.  In  accord  with 
the  Missouri  rule  the  following  cases  are 
dted:  Noorton  ▼.  By.  Co.  (TeE.  Clw.  App.) 
108  S.  W.  1044;  Traction  Oo.  ▼.  I^eonnrd, 
126  111.  App.  189;  By.  Co.  v.  Martin,  154  lU, 
628,  39  N.  B.  140;  Highland  Ave.  &  B.  B. 
Co.  T.  South,  112  Ala.  642,  20  South.  1008; 
Brewing  Oa  v.  Willie,  62  Tex.  Otv.  App.  550, 
114  S.  W.  186. 

III.  Granting,  for  the  sake  of  argument 
only,  that  this  case  is  governed  by  the  rule 
in  cases  of  carrier  and  passengers,  the  facts 
to  make  a  case  for  the  Invocation  of  the 
doctrine  res  Ipsa  loquitur.  It  Is  not  every 
caE«  where  an  injury  Is  sufFered  and  where 
that  relation  exists  that  the  facts  ^own 
bespeak  .negUgeaee.  Bach  case  must  be  de- 
termined upon  Its  own  facts.  In  WMttaker's 
Smith  on  Negligence,  §  419,  p.  583  (Enlarged 
Edition,  with  Notes  by  Webb),  U  is  said: 

"It  has  already  been  stated  that  in  twitions  of 
nMligenoe  tes  indeed  in  all  actions)  the  plain- 
tiff must  give  some  proof  -  of  his  case  beyond 
a  mere  scintilla  of  evidence,  and  if  be  does  not, 
it  is  til*  duty  of  the  judge  to  direct  a  nonsuit. 
The  questloD  of  what  is  suffldent  evidence  to  go 
to  the  jury  Is  one  for  the  judge  In  the  particu- 
lar 43ase  before  him ;  but  there  are  a  class  of 
cases  in  which  there  has  been  no  direct  evidence 
of  any  particular  a«t  of  Degligenee,  beyond  the 
mere  fact  that  something  unusual  has  happened 
which  has  caused  the  injury;  and  upon  the 
maxim,  or  rather  phrase,  'res  ipsa  loqiutur,'  it 
has  been  held  that  there  is  endenee  of  negli- 
gence. As  the  phrase  imports,  there  mast  be 
someUiing  in  the  facts  which  speaks  for  itself, 
and  therefore  fech  case  will  depend  upon  its  own 
facts,  and  it  will  be  difficult  to  lay  down  any 
guiding  prindples." 

[3]  The  mere  tact  that  the  plaintiff  was 
injured  is  not  of  it&elf  evidence  of  defend- 
ant's negligence.  Nor  will  the  mere  fact  of 
injury  wlthont  other  facts  authorize  the 
application  of  the  role  of  presumptlvte  negli- 
gence as  snch  rule  is  recognised  by  the  doc- 
trine res  ipsa  Ibqultur.  Before  the  rule  res 
ipsa  loquitur  can  be  Invoked  ^there  must  be 
shown  facts  other  than  of  the  mere  fact  at 
injury  to  plaintiff  from  which  the  negligence 
of  defendant  can  be  reasonably  Inferred. 
These  other  facts.  In  case  of  carrier  and 
passenger,  must  show  that  something  out  of 
tibe  ordinary  in  the  course  of  carriage  has 
happened  as  to  the  means  or  methods  of 
transportation,  and  that  this  extraordinary 
happening  vnsi  tfae  cause  of  the  Injury  to 
plaintiff.  If  there  is  no  evidence  tending  to 
show  that  something  unusual  and  out  of  the 
ordinary  baa  happened,  as  to  the  means  oif 
transportation  (which  IncltJdes  the  appliances 
used  In  the  transportation)  or  in  the  method 
o{  transportation  (whldi  indudes  the  sets 
of  agents,  etc),  then  the  rule  res  ipaa  loqtil- 
tar  cannot  l>e  Invoked,  although  the  facts 
may  djadose  injary  to  plaintifl.    Beaedldt 
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T.  Potts,  88  Md.  loc.  dt.  55,  40  AtL  1068,  41 
U  R.  A.  478,  et  seq. 

The  reasoning  of  tbe  Maryland  Case  Is  so 
well  stated  that  we  quote: 

"In  no  instance  can  the  bare  fact  that  an  In- 
jury has  happened,  of  itself  and  divorced  from 
all  the  Burroundine;  circumstances,  justify  the 
inference  that  the  injury  was  caused  by  negli- 
gence. It  is  true  that  direct  proof  of  negligence 
18  not  necessary.  Like  any  other  fact,  negli- 
gence may  be  established  by  the  proof  of  circum- 
stances from  which  its  existence  may  be  infers 
red.  But  this  inference  must,  after  all,  be  a 
legitimate  inference,  and  not  a  mere  specula- 
tion or  conjecture.  There  must  be  a  logical  re- 
lation and  connection  between  the  circumstances 
proved  and  the  conclusion  sought  to  be  adduc- 
ed from  them.  This  principle  is  never  departed 
from,  and  in  the  very  nature  of  things  it  never 
can  be  disregarded.  There  are  instances  in 
which  the  circumstances  surrounding  an  occur- 
rence and  giving  a  character  to  it  are  held,  if 
unexplained,  to  indicate  the  antecedent  or  coin- 
cident existence  of  negligence  as  the  efficient 
cause  of  an  injury  complained  of.  These  are 
the  instances  where  the  doctrine  of  res  ipsa 
loquitur  is  applied.  This  phrase,  which,  liter- 
ally translated,  means  that  the  thing  speaks  for 
itself,'  is  merely  a  short  way  of  saying  that 
the  citcomstances  attendant  upon  an  accident 
are  themselves  of  such  a  character  as  to  jus- 
tify a  'jury  in  inferring  negligence  as  the  cause 
of  that  accident ;  and  the  doctrine  which  it  em- 
bodies, though  correct  enough  in  itself,  may  be 
said  to  be  applicable  to  two  classes  of  cases  only, 
vis.:  First,  'when  Uie  relation  of  carrier  anci 
passenger  exists  and  the  accident  arises  from 
some  abnormal  condition  in  the  depairtment  of 
actual  transportation;  second,  where  the  in- 
jaiT  arises  from  some  condition  or  event  that 
is  m  its  very  nature  so  obviously  destructive  of 
the  safety  of  person  or  property  and  is  so  tor- 
tious in  Its  quality  as,  u  the  first  instance  at 
least,  to  permit  no  inference  save  that  ot  negli- 
gence on  the  part  of  the  person  in  the  control  of 
the  injurious  agen<^.'  Thomas  on  Neg.  674. 
But  it  is  obvious  that  in  both  instances  more 
than  the  mere  isolated,  single,  segregated  fact 
that  an  injury  has  happened  must  be  known. 
The  injury,  without  more,  does  not  necessarily 
speak  or  indicate  the  cause  of  that  injury;  it 
is  colorless ;  but  the  act  that  produced  the  in- 
jury being  made  apparent  may,  in  the  instances 
indicated,  furnish  the  ground  for  a  presumption 
that  negligence  set  that  act  in  motion.  The 
maxim  does  not  go  to  the  extent  of  implying  that 
you  may  from  the  mere  fact  of  an  injury  infer 
what  physical  act  produced  that  injury ;  but  it 
means  that  when  the  physical  act  has  been 
shown  or  is  apparent,  and  is  not  explained  by 
the  defendant,  the  conclusion-  that  negligence 
superinduced  it  may  be  drawn  as  a  legitimate 
deduction  of  faot.  It  permits  an  inference  that 
the  known  act  which  produced  the  injury  was  a 
negligent  act,  but  it  does  not  permit  an  inference 
as  to  Tvhat  act  did  produce  the  injury.  Negli- 
gence manifestly  cannot  be  predicated  of  any 
act  until  you  know  what  the  act  is.  Until  you 
know  what  did  occasion  an  injury,  you  cannot 
say  that  the  defendant  was  guilty  of  some  negli- 
gence that  produced  that  injury.  There  is  there- 
fore a  difference  between  inferring  as  a  conclu- 
sion of  fact  what  it  was  that  did  the  injury 
and  inferring  from  a  proven  or  known  act  occa- 
sioning the  injury  that  there  was  negligence  in 
the  act  that  did  produce  the  Injury.  To  the 
first  category  the  maxim  res  ipsa  loquitur  has 
BO  apBlicatioD ;  it  is  confined,  when  applicable 
at  aU,  solely  to  the  second.  In  no  case  where 
the  thing  which  occasioned  the  injury  is  un- 
known has  it  ever  been  held  that  the  maxim  ap- 
plies, becanse,  when  the  thing  which  produced 
the  injury  is  unknown,  it  cannot  be  said  to 
speak  or  to  indicate  the  existence  of  causative 
negligence.  In  all  the  cases,  whether  the  rela- 
tion of  carrier  and  passenger  existed  or  not,  the 


injury  alone  famished  no  evidence  o<  negli- 
gence; aometbinK  more  was  required  to  be 
shown." 

[4]  With  this  general  oatllne  ot  the  law, 
let  us  get  the  facts  of  the  ceBS.  In  Jastloe 
to  defendant  they  should  be  fully  stated.  It 
Is  Qndiq)uted  that  nothing  occurred  until  the 
train  was  turned  over  to  the  imnratable  law 
of  gravity,  a  law  of  natnre  unbending  and 
ever-faithful  when  It  haa  a  duty  imiKtsed. 
Gravity  is  the  same  at  all  times  under  same 
and  similar  circamstancea.  Its  work  is  done 
wlthont  a  variance,  and  only  a  variance  in 
the  means  of  its  application  will  show  vari- 
ant results.  Plaintiff  proTed  by  his  own 
vritness  there  was  notliing  wrong  with  the 
car  upon  which  he  rode  or  the  track  upon 
which  said  car  traveled.  Both  he  and  his 
friend  testified  that  they  did  not  know  that 
plaintiff  liad  been  injured  until  the  journey 
was  over,  and  the  friend  jokingly  curse<l 
the  plaintiff  and  told  him  to  get  up  out  of 
the  car.  Whilst  they  do  say  the  car  "slack- 
ened up  kind  of,"  and  then  "the  car  started 
up  at  a  pretty  high  speed  again,"  yet  they 
do  not  testify  that  this  was  an  unusual  oc^ 
cnrrence  in  the  operation  of  "Racer  Dips." 
There  is  not  even  a  scintilla  of  evidence  that 
cars  moving  up  and  down  Inclines  and  de- 
clines by  the  force  of  gravity  would  not  ac- 
tually do  this  very  thing.  On  the  contrary, 
our  knowledge  of  the  laws  of  physics  leads  us 
to  know  that  such  would  be  the  natural  move- 
ment Going  down  the  decline  the  speed 
would  be  rapid,  but  in  going  up  the  incline 
the  momentum  gathered  would  gradually  de- 
crease until  the  speed  would  slacken  at  or 
near  the  crest  of  the  next  hill,  and  thai  rap- 
idly increase  as  the  car  took  the  next  de- 
cline. OHiis  condition  is  all  that  is  described 
by  either  of  these  two  witnesses.  They  do 
not  claim  that  the  car  stopped  or  that  it  sud- 
denly lurched.  It  devolved  upon  plaintiff 
to  show  that  the  movement  of  ttie  car  upon 
whi<ih  he  was  riding  was  an  unusual  one  for 
cars  In  the  mod^  of  transportation  be  was 
then  using.  He  made  no  attempt  to  do 
this,  and  no  negligence  can  be  inferred  from 
this  very  natural  movement  of  the  car.  The 
only  other  movement  of  the  car  is  thus  de- 
scribed by  the  friend  of  plaintiff  in  telling 
how  plalntllTs  foot  was  caught.  He  says, 
"The  car  kind  of  vriggled,"  and.  being  asked 
what  he  meant  by  that,  he  said,  "Well  (in- 
dicating) kind  of  shakcd  from  one  side  to 
the  other,"  and  that  this  shaking  was  more 
on  the  last  curve  than  on  any  other  portion 
of  the  dip.  This  is  the  sum  total  of  the  evi- 
dence upon  the  question  of  the  movement  of 
this  car.  There  is  no  evldwice  in  the  record 
or  tendered  In  the  record  to  the  effect  that 
the  movements  described  by  the  witnesses 
were  anything  unusual  for  the  cars  in  this 
particular  mode  of  transportation.  It  was 
shovm  that  this  pleasure  device  was  made 
up  of  tracks  going  down  declines,  ascending 
inclines,  and  going  around  acute  or  sharp 
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curves.  There  Is  not  a  syllable  In  the  testi- 
mony that  these  "wiggles"  or  movements 
from  side  to  side  of  the  car  were  not  usual 
movements  of  cars  used  in  this  mode  of  trans- 
portation. We  shall  discuss  the  mode  of 
transportation  more  thoroughly  In  other  para- 
graphs. 

Before  the  rule  les  Ipsa  loquitur  can  be 
invoked,  something  more  than  the  usual  hap- 
penings (exclusive  of  the  mere  fact  of  injury) 
must  be  shown  by  the  testimony.  In  this 
case  two  other  passengers  were  In  the  same 
car  with  plaintiff  and  his  friend,  and  they  ar- 
rived at  their  destination  In  safety.  Other 
cars  (two  more)  were  in  the  train,  and  noth- 
ing occurred  to  their  passengers.  The  car 
returned  without  injury  or  accident,  and  the 
tracks  were  found  intact 

Something  is  said  about  the  absence  of  a 
handhold  for  passengers.  For  that  reason  we 
have  c(H>ied  into  our  statement  the  draw- 
ings of  the  cans  as  such  drawings  were  in- 
trodnced  in  evidence  by  plalntifC.  It  is  con- 
clusively shown  by  the  evidraice  that  there 
are  three  seats  In  each  car,  and  plaintiff 
says  he  was  in  the  seat  next  to  the  rear  seat 
of  the  car,  and  that  the  rear  seat  was  occu- 
pied by  two  other  passengers.  Abstract  of 
Becord,  p.  24.  The  drawings  of  this  car 
show  that  plaintiff  could  have  held  onto 
(1)  the  side  of  the  seat,  (2)  the  back  of  the 
s^t,  and  (3)  the  back  of  the  seat  in  front 
of  bim ;  yet  he  says  that  at  the  time  of  the 
accident  he  had  his  arm  around  his  friend's 
shoolders.  He  first  said  partly  around 
the  shoulders  and  partly  upon  the  back  of  the 
seat,  but,  being  driven  down  to  facts,  finally 
said  his  arm  was  only  around  his  friend's 
shoulders,  and  the  other  hand  was  in  his  lap. 
He  was  on  the  right-hand  side  of  the  car, 
and  thus  It  appears  he  rode  with  his  left 
lumd  around  the  shoulders  of  his  friend  and 
his  right  hand  (the  one  next  to  the  outside  of 
the  car  and  which  should  have  been  hold  of 
the  side  of  his  seat  for  safety)  was  in  his  lap. 
Take  one  view  of  the  drawing  in  the  statement 
and  the  contributory  negligence  of  plaintiff 
is  apparent.  It  took  four  minutes  to  make 
the  trip.  It  was  one  continuous  ascent  and 
descent  and  rounding  of  curves.  EVen  if 
plaintiff  had  no  knowledge  of  the  danger  in 
the  first  instance,  he  tiad  gone  far  enough 
to  see  that  common  prudence  would  dictate 
the  use  of  his  hands  for  safety.  Barren  as 
this  case  is  of  facts  tending  to  show  negli- 
gence, the  trial  court  could  have  done  but  one 
thing,  and  that  is  Just  what  it  did  do. 

We  are  cited  to  the  following  as  being  au- 
thority for  holding  that  the  facts  of  this  case 
bring  it  within  the  rule  res  ipsa  loquitur: 

"Wigmore  on  Evidence,  voL  4,  |  2609,  and 
cases  cited  in  note;  5  R.  C.  L.  {  713,  p.  74; 
20  Cyc.  p.  501,  and  cases  cited:  Sweeney  v. 
Erring,  228  U.  S.  238  [33  Sup.  Ot.  418,  67  L. 
Ed.  816,  Ann.  Cas.  1914D,  0061:  Brown  v. 
Railway,  256  Ma  622  [166  S.  W.  10601;  Dougrh- 


erty  v.  Railway,  SI  Mo.  326  [51  Am.  Rep.  2^1; 
OaJlagber  ▼.  EUectrlc  Co.,  72  Mo.  App.  679; 
O'Callagban  v.  DeUwood  Park  Co.,  248  JH 


886  [80  N.  B.  1005,  26  L.  R.  A.  (N.  S.)  1054, 
134  Am.  St  Rep.  331.  11  Ann.  Cas.  407] ;  s.  c, 
149  lU.  App.  34;  Redmon  v.  Railway.  185  Mo. 
loc.  dt.  10  [84  S.  W.  28.  106  Am.  St  Rep.  558]; 
Price  V.  Met.  Ry.  Co.,  220  Mo.  loc  dt  467  [110 
S.  W.  932,  132  Am.  St.  Rep.  588];  Logan  v. 
RaUway,  183  Mo.  loc.  clt  606  [82  S.  W.  126]; 
Whittaker-Smith  Neg.  {  419,  p.  552:  Turner 
V.  Haar,  114  Mo.  loc.  cit  846,  347  (21  S.  W. 
737];  Hughes  v.  Railway  Co.  [85  N.  J.  Law, 
212,  89  Atl.  769];  U  R.  A.  1916A.  927,  and 
notes  page  930  et  seq.  [Ann.  Cas.  1916A  102]." 

Of  the  Missouri  cases  first:  In  Brown  v. 
Railroad,  256  Mo.  loa  dt  636, 166  S.  W.  1062, 
it  is  said: 

"Tlie  evidence  is  undisputed  that  the  train 
was  thrown  from  the  track  by  the  fracture  of 
one  of  the  steel  rails  while  passing  over  it  and 
transporting  plaintiff  who  was  a  passenger." 

This  case  Is  all  right  and  In  accord  with 
what  we  now  urge,  but  It  must  be  noted  that 
an  unusual  tiling  was  shown ;  i.  e.  the  derail- 
ment of  a  car. 

In  Dougherty  ▼.  Railway  Co.,  81  Mo.  325, 
61  Am.  Rep.  239,  a  very  unusual  Jerk  of  a 
car  wai;  shown. 

In  Gallagher  v.  Silectrlc  Co.,  72  Mo.  App., 
576,  an  arc  light  was  shown  to  have  fallen 
from  its  position  on  plaintiff's  head  as  he 
passed  thereunder. 

In  Redmon  v.  Railway  Co.,  185  Mo.  loc. 
dt  10,  84  S.  W.  26,  105  Am.  St  Rep.  558, 
a  train  of  two  street  cars  came  to  a  very  sud- 
den stop,  thereby  produdng  a  very  violent 
Jerk,  which  injured  plaintiff — very  different 
from  the  case  at  bar,  where  the  evidence  is 
the  car  "slacked  up,  kind  of  and  then  "the 
car  started  up  at  a  pretty  high  speed  again." 

In  Logan  v.  Railway,  183  Mo.  loc.  dt  606, 
82  S.  W.  126,  the  street  car  left  the  track. 

The  case  of  Turner  v.  Haar,  114  Mo.  loc. 
dt  346,  347,  21  8.  W.  737,  is  cited.  That  case 
does  not  Involve  the  question  at  all.  An  em- 
ploy4  was  suing  for  an  Injury  occasioned  by 
the  falling  of  a  building  in  which  the  em- 
ployer placed  him  to  work.  He  cliarged  an 
unsafe  working  place.  The  building  blew 
down  in  a  storm.  Without  going  further, 
it  will  be  seen  the  facts  do  not  fit  here,  nor 
does  the  law. 

Price  V.  Met  Street  By.  Co.,  220  Mo.  457, 
no  S.  W.  032,  132  Am.  St  Rep.  588,  is  given 
as  authority  here.  In  that  case  there  was  a 
collision  between  two  cars  on  a  street  rail- 
way. We  shall  not  stop  to  argue  that  such 
a  fact  Is  not  in  the  case  at  bar.  There  was 
dearly  an  unusual  occurrence  in  the  Price 
Case. 

Suffice  It  to  say  that  the  text-books  and  the 
cases  from  the  federal  and  other  state  courts 
dted  on  this  proposition  are  no  nearer  In 
point  than  the  Missouri  cases  wlilch  we  have 
analyzed.  These  cases  and  these  texts  are 
discussing  unusual  and  extraordinary  occur- 
rences in  the  course  of  operation.  The  facts 
in  the  case  at  bar  do  not  measure  up  to  that 
standard.  We  concede  that  an  unusual  or 
extraordinary  occurrence  (excluding  the  mere 
fact  of  injury)  may  raise  a  presumption  of 
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negligence  en '  the  part  of  the  carrier.  If 
In  the  case  at  bar  the  train  had  been  brooght 
to  a  sadden  stop  in  rounding  thia  carTe  and 
going  down  the  incline,  a  different  case  would 
be  presented.  It  would  have  been  an  unusual 
occurrence.  But  here  we  only  have  the  slack- 
ening: of  speed,  which  was  natural  as  the 
train  went  up  hill,  and  Increase  of  speed, 
which  was  natural  for  a  gravity  train  going 
down  steep  inclines,  and  a  "wiggling"  of  the 
car,  which  was  natural  upon  acute  and  sharp 
curres;  nothing  unusual,  under  the  facts 
shown,  save  mere  injury  to  the  plaintiff,  and 
this  of  itself  will  not  invoke  the  doctrine 
res  ipsa  loquitur. 

Other  suggestions  are  made  as  to  the  ab- 
sence of  an  operator  on  the  car,  as  to  the 
absence  of  a  handhold,  and  as  to  the  sides 
of  the  car  not  being  sufficiently  high.  We 
need  not  discuss  these  matters,  because  they 
were  all  known  acts  of  negligence,  and,  if 
relied  upon,  should  have  been  pleaded.  How- 
ever, the  evidence  In  the  record  does  not 
show  or  tend  to  show  that  these  things  or 
either  of  them  contributed  to  plaintiff's  in- 
jury. The  evidence  shows  that  he  could 
have  held  himself  in  the  car  by  using  the  side 
of  bis  seat  or  the  I>ack  of  the  seat  in  front 
of  Urn,  and,  further,  the  drawing  introduced 
in  evidence  shows  the  very  handhold  of 
which  he  complains.  But  we  will  not  discuss 
these  matters,  because,  in  our  Judgment,  they 
are  not  pertinent. 

[S]  IV.  Still  proceeding  upon  the  theory 
that  the  relation  of  plaintiff  to  defendant  Is 
that  of  carrier  and  passenger,  yet  we  must 
not  blind  ourselves  to  the  kind  of  carriage 
plaintiff  was  contracting  for,  and  the  rela- 
tive duties  of  the  parties  under  the  facts, 
Plaintiff  knew  he  was  contracting  for  car- 
riage upon  a  pleasure  device,  which  device 
with  Its  tracks  of  dips  and  carves  was  before 
him,  as  a-  circular  swing  stands  before  one 
contracting  to  ride  upon  it.  He  Imew  lie  was 
making  no  contract  for  a  Pullman  car  upon 
the  level  tracks  of  a  steam  railroad.  When 
he  contracted  for  this  peculiar  carriage,  it 
vas  written  in  such  contract,  by  the  law,  that 
he  most  subject  himself  to  the  inconveniences, 
Jerlcs,  and  even  dangers  usually  incident  to 
that  mode  of  conveyance.  This  is  clearly 
shown  by  our  cases  involving  injuries  to  pas- 
sengers upon  freight  trains.  Thus  in  Wait 
V.  BaUway  Ck>.,  165  Mo.  loc.  dt  621,  65  S.  W. 
1030,  Brace,  J„  said: 

"It  seems  now  to  be  well-settled  l«w  here,  as 
elsewhere,  that  where  a  railroad  company  car- 
ries passengers  for  hire  on  its  freignt  trains, 
'it  must  exercise  the  same  degree  of  care  as  is 
required  in  the  operation  of  its  regular  passen- 
ger trains,  the  diffarenee  only  Wing  that  the 
passenger  submits  himself  to  the  inoenvenience 
and  danger  necessarily  attending  that  mode  of 
conveyance.'  Whitehead  v.  St.  Iiouis,  I.  M. 
&  8,  By.  C!o.,  90  Mo.  268  ttl  S.  W.  761,  6  L.  B. 
A.  M»]:  MoOee  v.  Ma  Pac.  By.  Co..  82  Ha 
208  [4  S.  W.  789,  1  Am.  St.  Bei^  70SJ;  W^- 
ner  v.  Mo.  Pac.  Ry.  Co.,  97  Mo. 
466,  S  Lw  &  A.  100];    Hays 
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51  Mo.  App.  488;  Onffey  t.  Han.  ft  St  J.  Br. 
Ca,  63  Mo.  App.  462;  Ohio  &  Miss.  By.  Co. 
T.  Dickerson,  69  Ind.  317;  Chicago  &  Alton 
Raflroad  v.  Amol,  144  111.  261  [38  N.  B.  204, 
19  L.  B.  A.  313];  Olds  v.  New  York,  etc,  R. 
B.  Co.,  172  Mass.  73  [51  N.  E.  480].  The  rule 
upon  this  subject  is  very  clearly  expressed  in 
the  two  cases  last  cited.  In  the  last  one,  de- 
cided by  the  Supreme  Court  of  MasBadiiisetta 
in  1886.  ISCnowlton.  J.,  speaUng  for  the  court, 
said:  'The  law  is  clearly  expressed  in  Cbicaso 
&  Alton  Raih-oad  v.  Amol,  144  HI.  261,  270 
[33  N.  B.  204,  206  (l9  L.  B.  A.  813)],  as  fol- 
lows: "Persons  taking  passage  upon  freigfat 
trains,  or  in  a  caboose  or  car  attached  to  a 
freight  train,  cannot  expect  or  require  the  con- 
veniejices  or  all  of  the  safeguards  against  danger 
that  they  may  demand  ap<a  trains  devoted  to 
passengtr  service,  aat  are  accordingly  held  to 
have  accepted  the  accommodation  provided  by 
the  company,  subject  to  all  the  ordmary  incon- 
veniences, delays,  and  basards  incident  to  such 
trains,  when  made  U|»  and  equipped  in  the  ordi- 
naiy  manner  of  making  op  and  equipping  such 
trahis,  and  managed  with  proper  care  and  skill. 
•  •  •  But  if  a  railway  company  consents  to 
carry  passengers  for  hire  by  soch  trains,  the 
general  role  of  responsibility  for  their  safe 
carriage  is  not  otheririsa  relaxed.  XYom  the 
composition  of  such  a  train  and  the  appliances 
necessarily  used  in  its  efficient  operation  there 
cannot,  in  the  nature  of  things,  be  the  same  im- 
munity from  peril  in  traveling  by  frei^t  traia 
as  there  is  by  passeager  trains,  but  the  same 
degree  of  care  can  be  exercised  in  the  operation 
of  each.  The  result  in  respect  of  the  safety  of 
the  passenger  may  be  wholly  different,  because 
of  the  inherent  htMards  incident  to  the  opera- 
tion oi  one  train,  and  not  to  the  other,  and  it 
is  this  hasftid  the  passenger  assumes  in  taking 
a  freight  train,  and  not  hazard  or  peril  arisihg 
from  negligence  or  want  of  proper  care  of  those 
in  charge  of  it."  •  •  •  The  plaintiff  in  the 
present  case  well  understood  the  kind  of  busi- 
ness in  which  the  defendant  was  oigaged,  and 
the  manner  in  which  the  business  was  conduct- 
ed. So  far  as  tiiere  were  dangers  natarally 
incident  to  the  running  of  freight  cars  and  a  pas- 
senger car  in  the  same  train,  the  parties  must 
be  presamed  to  have  contracted  in  reference  to 
them,  and  the  plaintiff  to  have  assumed  them.' " 

In  this  Walt  Case  the  plaintiff  thus  tes- 
tified as  to  the  things  which  caused  bis  in- 
jury: 

"I  gart  on  at  the  water  tank,  and  the  train 
started  ont.  A  man  by  the  name  of  Bickett  got 
on  with  me,  and  there  was  one  other  nun  on  the 
train,  both  strangers  to  me.  The  tr^n  started 
out;  and  Just  as  t^  caboose  had  got  a  little 
past  the  depot,  I  supposed  the  train  had  pulled 
ont  for  good;  and  I  raised  up  in  my  seat  to  take 
off  my  overcoat,  and  I  stepped  out  of  the  seat 
kind  of  rideways,  and  I  had  my  left  arm  tfarow- 
ed  out  like  that,  when  all  at  once  the  train  stop- 
ped suddenly  and  it  tbrowed  me.  There  was  a 
seat  directly  in  front  of  me  that  had  no  back 
on  it,  it  was  broke  off ;  and  the  next  seat  was 
turned  the  other  way  and  the  other  one  this 
way  and  throwed  two  bsidu  together;  and  I 
struck  my  back  and  side  •  *  •  across  those 
two  seate;  and  I  went  on  there  with  force 
enough  that  I  broke  them  right  down,  and  it 
kind  of  stunned  me  sit  fltst.  and  it  kuoeked  the 
breath  out  of  me,  and  I  lay  there  for  a  half 
minute,  and  got  up  aad.  sat  down  in  the  seat. 
I  could  har^  ap«ak  end  Qould  hardly  catch 
my  breath.  *  *  *  I  went  ou  to  Oreen  Castle 
and  got  off  there.  I  could  hardly  get  up  town. 
When  X  went  op  street  I  vomitad  blood,  and 
went  and  saw  a  doctor.  Sbat  night  I  totk  the 
passeager  tiuln  tor  my  home  at  Osdar  Bepidi, 
Iowa,  Sod  got  tbec*  oeat  day." 
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Upon  tbflse  fftcts  Judge  Brace  sold: 
"There  is  no  c<»ifl}ct  ia  the  evideiKv.  ^eze 
I»  no  evidence  tending  to  show  ans  defect  in  de- 
fendant's track,  train,  or  any  of  Its  appliances. 
No  evidence  tending  to  show  any  want  of  skill 
or  care  on  the  part  of  its  emplorCs  In  the  man- 
agement of  the  tnun  from  the  time  plaintiff  got 
on  it  until  the  accident  happened,  or  that  the 
train  was  stopped  at  an  Improper  place,  or  In 
an  improper  manner,  or  that  tne  riiock  which 
eanaed  his  fall  was  not  a  natural  and  ordinary 
incident  of  the  storaing  of  such  a  train  in  a 
proper  manner,  by  the  proper  application  of  the 
proper  means,  for  that  purpose.  In  other  words, 
there  were  no  facts  proved  from  which  an  infer- 
ence of  negligence  on  the  part  of  defendant  oould 
be  legitimately  drawn." 

In  tbe  Wait  Case,  supra,  the  trial  court 
nutained  a  demurrer  to  the  evidence,  and 
this  court  sustained  tbat  rule. 

In  Hedrick  v.  Ballway  Co.,  196  Mo.  loc. 
ett.  Ill,  93  S.  W.  269,  6  Ann.  Cas.  793,  Oantt, 
J.,  thus  sets  out  tbe  facts: 

"PlaintifE's  account  of  what  took  place  at  La 
Monte  was  that  after  the  train  got  to  La  Monte 
it  was  In  a  manner  stopped.  Two  ti  the  train- 
men had  already  left  the  caboose^  and  the 
plaintiff  got  up  and  started  to  the  rear  end  of 
the  car,  and  there  was  a  jump,  he  did  not  know 
what  happened,  bat  thought  the  train  had  oot 
Uded,  and  for  a  moment  ot  two  he  did  not  know 
what  had  happened,  and  when  he  came  to  hun- 
■elf  he  felt  uat  he  was  injured,  and  sat  down 
on  a  seat,  went  to  a  seat  and  sat  down,  and  at 
tbat  time  the  train  was  perfectly  stOl.  The  ca- 
boose, after  the  train  stopped,  was  in  the  neigh- 
borhood of  100  or  160  yards  fr<»n  the  depot  at 
La  Monte.  Be  testified  that  when  he  came  to 
himself  he  was  on  his  feet,  and  could  not  state 
whether  he  had  been  thrown  down  or  not.  He 
testified  that  he  had  traveled  a  number  of  times 
in  cabooses  attached  to  freight  trains  and  on 
freight  trains,  and  he  was  then  asked  the  effect 
that  the  sbswing  ol  the  train  had,  and  be  an- 
swered: The  reaction  on  the  car  was  so  severe 
that  it  upset  the  water  tank  in  the  caboose  and 
■pilled  water  all  over  the  fioor.'  "T^tA  jar  was 
severe— the  severest  I  ever  eTpariimced  on  a 
freight  train.'  Tbe  extent  was  so  hard  it  up- 
set the  water  tank  in  the  car.'  'It  Jerked  me 
aenselesa  and  injured  my  neck.'  On  cross-ezami- 
nation  he  testified  that  when  he  started  to  go  to 
the  rear  end  of  the  caboose  the  train  was  bate-' 
ly  moving;  it  was  not  running  one  mile  an  hour, 
not  near  as  fftst  as  a  man  could  run  ttt  walk; 
it  was  not  going  as  fast  as  a  man  could  walk; 
the  rate  of  speed  was  so  that  a  child  could  walk 
and  get  off  ii  it  had  not  been  jarred.'  He  was 
asked  whetlier  he  was  thrown  down,  and  answer- 
ed: 'Well,  I  do  not  know  whether  I  was  or  not; 
right  there  is  where  I  never  will  be  dear.  I 
do  pot  think  I  went  to  the  floor.  I  was  stun- 
ned for  a  minute  or  two^'  Asked  whether  or  not 
be  struck  his  head,  neck,  or  arm  against  any- 
thing in  the  caboose  at  that  time,  he  answered, 
*I  think  I  kind  of  caught  myself  on  the— against 
tbe  door  casing  or  against  the  door  as  it  swung; 
the  jar  was  so  violent  and  seveMi.'' 

After  quoting  and  approving  what  we  have 
quoted  from  the  Wait  Caae,  supra,  and  aftear 
a  tboronj^  review  of  other  Missouri  authori- 
ties, Jndge  Oantt  proceeds  thus: 

"It  ia  well  settled  that  neghgenes  cannot  be 
presumed  wh«i  nothing  ia  done  ont  of  the  usual 
course  of  business,  onlaas  the  coiutse  is  improp- 
er, niere  is  notlunc  in  this  rseoid  to  in<Ucatn 
that  there  was  any  act  of  enussion  or  osm:^*- 
•ion  not  osnally  incidsnt  to  the  oonstant  moriM 
of  heavy  freight  trains  ondar  the  eoutral  ana 
atanegement  at  skittfol  and  oereAil  employte 
W«  are  not  nnmiadfnl  of  tbt  eontentten  of  the 
pli^tta  thsft  the  defendant  jerked  or  knocked 


or  bumped  (he  train  with  unnsnal,  unnecessary, 
and  extraordinary  force  against  the  caboose, 
but  we  are  clearly  of  the  opinion  that,  in  the 
light  of  the  uniform  expressions  of  this  court 
and  of  the  several  appellate  courts,  the  evidence 
in  this  ease  was  wholly  inauflScient  -  to  establish 
any  such  unusual  and  extraordinary  jarring  and 
jerking.  In  our  opinion,  the  basic  fact  upon 
which  a  recovery  must  rest  in  this  case,  to  wit, 
the  negligence  of  the  defendant,  was  not  es- 
tablished either  by  the  poeitive  testimony  of  the 
witnesses  or  by  any  presumption  of  negligence 
arising  out  of  the  facts  developed,  and  it  re- 
sults that  the  plaintiff  was  not  entitled  to  recov- 
er, and  the  judgment  of  the  circuit  court  must 
be  and  is  reversed,  and  judgment  rendered  here 
for  the  defendant'* 

Hie  case  law  is  so  thoront^y  reviewed 
in  tbe  HedridE  Case  that  a  reading  thereof 
will  suffice  as  to  the  Missouri  rule. 

Now,  reyertlng  to  tbe  case  at  bar:  Plain- 
tiff knew  that  he  was  going  to  ride  upon 
"Baoer  Dips"  in  an  open  car.  He  saw  the 
car.  Long  before  he  got  to  the  place  of  ac- 
cident he  knew  tbat  his  course  was  up  and 
down  steep  inclines  and  declines  and  around 
sharp  correci.  He  had  coatiacted  for  a 
pleasure  ride  upon  a  device  which  vras  open 
to  his  view,  or  was  so  open  to  his  view  In 
the  greater  part  No  negligent  act  of  ttie ' 
defendant  is  shown.  No  attempt  is  made  to 
show  that  the  movemeBts  of  the  car  at  the 
time  of  the  injury  were  unnsnal  or  uctra(«>- 
dlnary  movements  for  that  parttcnlar  mode 
of  transportation.  If  Oie  jerk  deeertbed  by 
Walt  and  by  Hedrick  were  not  sufficient  In 
those  cases  to  show  an  unusual  happening  in 
that  mode  of  transportation,  bow  can  it  be 
said  tbat  the  fbint  sladk^iing  of  die  car 
and  the  increase  of  speed  (rf  tbe  car,  and  tbe 
"wiggles"  of  the  car,  described  lii  this  case, 
ean  be  held  to  be  evidence  of  an  unnsnal 
occurrence  in  this  mode  of  transportation  T 
So  we  say  that  up<»i  that  theory  of  passen- 
ger and  oarrler  the  demurrer  to  this  evi- 
dence was  properly  snstained,  and  the  judg- 
ment of  the  court  nisi  should  be  affirmed. 

V.  Pwsonally,  I  do  not  believe  the  case  is 
one  of  passenger  and  carrier.  We,  as  a 
court,  are  not  more  ignorant  than  the  gen- 
eral public.  W|hat  is  generally  knovra  we 
must  know.  We  know  that  there  are  a  great 
number  of  pleasure  devloes,  tbe  objects  and 
purposes  of  wUch  are  to  fnmlftb  senaatlonal 
experiences  for  plea&ure  seekers — ^tbe  scenic 
railways  with  all  their  TariationB;  the  cir- 
cular swings  with  all  their  variations;  to- 
boggan slides,  etc.  They  are  not  common 
qirriers  of  passengers  in  any  sense  of  the 
word.  Nor  do  we  believe  the  doctrine  res 
Ip^  loquitur,  as  applied  to  common  car- 
riers, has  aj^licatlon  here,  but.  as  said  in 
the  Maryland  Casei,  supra,  in  the  guotation 
we  have  made,  the  doctrine  may  be  said  to 
npply  tp  ait,  leairt;  two  (dasses  of  eases,  which 
are  d«aerihfid  tl^erein,  and  the  latter  class 
deacribed  la  ttie  M^iyland  case  ^ay  cover 
those  deivlces,  and  the  ^oqtrli^e  res  ^psa 
kiqiBltw  be  Invoked  qptm  ■^.  pnoper  state  of 
fBStg;  lMit4^>a«i.f«at»«i«.^ti^  ^  oacord. 
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Hie  cades  holding  that  the  parties-  In  cases 
of  this  kind  bear  the  relafion  of  carrier  and 
passenger  are  O'Callaghan  v.  Delwood  Park 
Co.,  242  111.  8S6,  89  N.  E.  1005,  26  L.  R.  A. 
(N.  S.)  1064,  134  Ani.  St  Rep.  331,  17  Ann. 
Cas.  407,  and  cases  citing  and  following  that 
case.  This  question,  however,  goes  only  to 
the  measure  of  care,  and  there  are  several 
cases  which  take  a  different  view  as  to  the 
relationship  of  the  parties.  In  the  view  we 
have  taken  of  the  facts  In  this  case,  under 
the  assumption  that  the  relationship  did  ex- 
ist, this  question  Is  largely  a  moot  one  now. 

The  judgment  nisi  should  be  aflSrmed. 

It  Is  80  ordered. 

■WOODSON,  C.  X,  and  REVBUiE,  J.,  cco- 
cnr.  FARI8,  J.,  concurs  In  result  and  all  of 
opinion  except  paragraph  V. 

BOND,  J.  (dissenting.  L  The  following 
opinion  written  by  me  in  Division,  with  a 
few  additions,  is  now  filed  as  my  dissent 
from  the  opinion  ad(q>ted  by  the  majority  of 
this  court. 

Plaintiff  sued  the  defendant  for  $25,000 
'for  injuries  abstained  while  riding  on  a 
scenic  railway  called  the  "Racer  Dip,"  oper- 
ated by  defendant  for  the  transportation  of 
persona  for  hire  ov&r  and  around  doable 
metal  tracks  supported  by  trestles  and  pro- 
ceeding over  very  steep  high  and  low  grades 
so  as  to  return  on  a  circuitous  course,  after 
a  trip  of  about  three-quarters  of  a  mile,  to 
the  starting  station.  These  tracks  ate  situ- 
ated ki  Forest  Park  Highlands,  an  amnse- 
uient  resort  in  St.  Louis.  The  cause  of  ac- 
tion stated  by  plaintiff  is,  to  wit: 

"Plaintiff  further  states  that  on  or  aboat  the 
8th  day  of  May,  1910,  for  a  valuable  coopera- 
tion paid  defendant,  they  received  the  plaintiff 
into  one  of  their  conveyances  or  cars  aforesaid, 
for  the  purpose  of  conveying  him  therein  as  a 
passenger  on  and  around  the  racer  dip  aforesaid; 
that  said  racer  dip,  the  cars  and  track  thereon 
were  so  faulty  and  so  defectively  constructed 
and  defendants  so  negligently  and  caielessly 
maintained  and  operated  the  same  that  by  rea- 
son thereof  the  car  in  which  plaintiff  was  a 
passenger  as  aforesaid  vibrated  and  shook  so 
that  the  plaintiff  was  thrown  with  much  force 
against  the  back  of  the  conveyance  or  car  in 
which  he  had  passage,  and  plaiutiff's  right  foot 
and  leg  were  suddenly  and  violently  thrown 
upwards  and  out  of  said  conveyance  or  car, 
thereby  causing  his  said  right  foot  and  leg  to 
be  caught  in  and  thrown  upon  and  against  rail- 
ings,  poets,  and  uprights  along  and  outside  of 
said  conveyance  or  car,  through  which  plaintiff 
was  greatly  and  permanently  injured,"  etc. 

This  pleading  was  either  a  statement  of 
general  negligence  in  the  construction  and  op- 
eration of  the  "car  and  track"  In  their  en- 
tirety, as  would  seem  clearly  to  be  the  case 
under  the  examples  and  definitions  of  general 
negligence  contained  tn  the  following  cases: 
Staufler  v.  Railroad,  243  Mo.  loc.  dt  325,  326, 
147  S.  W.  1032;  Ma(fl)onald  v.  RaUroad,  219 
Mo,  loc.  dt.  487,  118  8.  W.  78,  16  Ann.  Cas. 
810;  Briscoe  T.  Railroad,  222  Mo.  loc.  dt 
113,  120  8.  W.  1168,  and  cases  dted — or  It 
constituted  an  ftllegatloa  of  qtedflc  negU- 


gence  as  Is  suggested  in  the  majority  opinion. 
If  it  be  construed  as  a  mere  Joinder  of  gen- 
eral allegations  of  negligence  in  tbe  con- 
struction and  operatloa  of  defendant's  rail- 
way, then  it  stands  admitted,  and  such  is  the 
universal  law,  that  the  case  made  by  the 
plaintiff  entitled  him  to  go  to  the  Jury.  On 
the  other  hand,  if  tbe  theory  of  the  learned 
majority  opinion  Is  correct,  that  the  forego- 
ing allegations  constituted  only  averments  of 
particular  and  spedfic  negligence  (which  I  do 
not  concede),  then  the  case  should  have  gone 
to  the  Jury  upon  the  phase  of  the  evidence 
presented  by  the  testimony  of  plalntlfT  and 
his  companion.  This  case  presents  these  two 
alternatives;  for  there  can  be  no  doubt  ei- 
ther upon  reason  or  authority,  that  the  de- 
fendant owning  and  operating  the  scenic  rail- 
way for  the  transportation  of  the  general 
public  for  hire  was  engaged  in  a  calling  es- 
sentially the  same  as  that  of  a  common  car- 
rier of  persons.  Van  Hoeffen  v.  Taxlcab  Co, 
179  Mo.  App.  600,  162  S.  W.  694;  O'CSal- 
laghan  v.  Dellwood  Park  0>.,  242  111.  loc.  dt 
343,  346,  89  N.  E.  1006,  26  L.  R.  A.  (N.  S.) 
1054,  134  Am.  St  Rep.  331,  17  Ann.  Ga&  407; 
Hartman  v.  Tenn.  State  Fair  Ass'n,  134  Tenn. 
159,  183  S.  W.  735;  Best  Park,  etc.,  t.  Rol- 
lins, 192  Ala.  684,  68  South.  417 ;  Chesapeake 
Beadi  R.  Co.  t.  Bree,  89  App.  D.  C.  58. 
Hence  the  only  question  is  whether  any  phase 
of  the  evidence  adduced  by  plaintiff  tended  to 
make  a  case  to  whidi  the  doctrine  of  res  ipsa 
loquitur  would  be  applicable  under  the  theory 
that  the  allegations  of  negligence  in  the  peti- 
tion were  general,  or  tended  to  show  a  state 
of  facts  giving  rise  to  a  reasonable  Inference 
of  negligence  on  the  part  of  the  defendant  In 
the  construction  and  operation  of  its  cars  and 
track,  upon  the  theory  that  the  petition 
charged  specific  negligence  in  that  respect 
TbB  testimony  of  tbe  plaintiff  as  to  tbe  oc- 
'cnrrence  of  the  Injury  is,  to  wit : 

"Q.  What  sort  of  a  trade  is  there  on  the  racer 
dips?  A.  There  is  two  tracks.  Q.  Is  it  a  level 
track?  A.  Part  of  the  way  it  is  level  and  pan 
it  is  indinea  and  steep  hills  and  short  turns. 
Q.  Louder,  please.  A.  Inclines  and  steep  hills 
and  ^ort  curves  and  semicircles.  Q.  Well,  you 
say  you  had  passage  on  one  of  these  trains  on 
the  8th  of  May,  1910?  A.  Yn,  sir.  Q.  Now, 
will  yon  tell  the  jury  if  you  had  any  accident 
there  and  how  it  happened?  A.  I  was  sitting 
in  one  of  these  cars  and  sitting  on  the  right 
side,  and  it  started  out  on  the  run  and  got  very 
near  all  way  around,  and  the  car  slackenea 
speed  and  threw  me  forward,  and  started  up 
all  of  a  sudden  and  threw  me  backward,  and 
shot  up  that  way  (indicating)  and  threw  me  to 
one  side,  and  threw  my  right  foot  out  and 
caught  my  leg.  Q.  When  your  foot  was  thrown 
out,  what  happened  to  it?  A.  It  was  caught 
against  posts  or  uprights  or  rails  and  alongside 
the  track  where  the  car  was.  Q.  Now,  then  did 
it  injure  your  foot  or  leg?  A.  It  broke  my 
right  leg  about  an  inch  and  a  half  above  the 
ankle  and  threw  the  leg  oat  of  place,  and  tore 
all  the  flesh  off  my  leg  and  broke  it  off  right 
up  about  here  (indicating)  and  twisted  the  knee> 
Q.  Did  the  accident  render  yon  nneonaeioas  or 
not?  A.  Tes,  sir.  Q.  How  long  were  you  an- 
conscioas?  A.  Why,  right  after  tiie  accident  I 
became  unconsctogs,  and  I  didn't  know  anything 
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until  Monday  erenJng^-nntll  the  foUowing  eve- 
nins." 

PlalntUC  alao  testified  that  be  sat  in  the 
second  seat  in  the  second  car ;  that  there  was 
no  rail  or  bar  to  which  he  could  hold,  adding 
further,  "Only  this  little  dashboard  or  aome- 
thing  there  In  front  that  you  could  hold  to, 
but  there  wasn't  anything  that  you  could 
reach  your  hands  out  to  that  we  could  hold 
onto ;"  that  the  train  was  sent  out  with  no 
attendant,  and  carried  fonr  passengers  on 
that  trip;  that  be  had  never  ridden  on  one 
before,  and  that  be  received  no  information 
from  the  defendant  or  its  employ&s  of  the 
condition  of  the  track  or  its  sharp  curves  or 
steep  grades,. or  that  It  was  unprotected  on 
the  side^  nor  of  the  Jerking  of  the  train,  nor 
the  danger  of  a  ride  thereon ;  that  he  paid  a 
faxe  of  ten  cents  for  his  passage;  that  at  the 
place  of  the  accident  the  car  was  slanting  a 
little  over  to  the  side  where  plaintiff  sat. 

PlaintUTa  companion  on  the  trip  testified, 
to  ^t: 

*'Q.  Wni  you  state  Just  how  he  waa  injured? 
A.  Yes,  sir.  We  was  on  the  last  curve  coming 
in,  and  the  car  was  runnlDg  at  a  high  speed, 
and  the  car  sladced  up  kind  of,  and.  he  was 
throwed  un  forward;  and  the  car  started  up  at 
a  pretty  high  speed  again,  whicB  natural!; 
turned  him  hsick,  and  his  right  foot  fell  between 
the  eat  and  the  railing,  the  outside  railing. 
Q.  Between  what  tracic?  A.  The  railing.  Q. 
IMd  it  catch  on  anything  on  the  outside?  A. 
When  the  car  kind  of  wiggled.  It  caught  his 
foot.  Q,  What  do  you  mean  wiggled?  A.  Well 
(indicating),  kind  of  shaked  from  one  aide  to 
the  other.  Q.  Was  that  shaking  more  violent 
than  at  any  other  point  in  the  nde  around  the 
dip?  ♦•  ♦  *  A.  The  shaking  waa  more  in  the 
last  curve  -than  at  any  place  on  the  dip.  Q. 
What  effect,  if  anything,  did  this  decreasing  of 
the  speed  and  then  starting  of  the  car,  as  you 
state,  have  on  you?  A.  Why  it  threw  me  back, 
but  I  was  just  lucky  enough  to  catch  my  hold 
there  or  It  would  have  threw  me;  I  was  lucky 
enough  to  catch  my  hold  to  keep  from  getting 
thrown  out  of  the  car;  then  I  grabbed  Mr. 
Pointer's  arm  and  tried  to  prevent  him  from 
getUng  hurt,  but  it  was  too  late.  Q.  What 
curve  were  you  approaching  on  it  at  the  time 
of  tb«  accident?  A.  It  was  on  the  last  curve- 
going  in  on  the  last  <^rve.  Q.  Sir?  A.  It  was 
on  ue  last  curve— going  in  on  the  last  run.  Q. 
Hare  you  since  that  time  ridden  on  the  racer 
dip?  A.  Yes,  Sir;  I  have.  Q.  Did  It  decrease 
and  increase  the  speed  in  the  manner  in  which 
yon  state  It  did  so  on  tlie  -occasion  when  Pointer 
was  injufed.  ♦  •  *  A.  Yes,  sir;  and  it 
looks  like  they  had  the  speed  more  under  con- 
trol aftMwaidSi  Q.  Whatwoold  you  say  caus- 
ed Pointer  to.  be  thrown,  his  foot  to  be  thrown 
out  of  the  csr?  •  •  •  A.  Why,  the  rate  of 
high  speed,  and  then  the  sudden  stop.  The 
sudden  slowrdqwn  in  the  speed  and  the  start-up 
right  quick,  wbigb  naturally  throwed  him  back 
and  threw  .his  fopt  out  of  the  car." 

Tlij»  elevatlpn  .of  the  track  and  Its  propul- 
sive powers  were  t^ese:  The  trains  were 
started  oa  their  Jonmey  by  being  hauled  up 
an  angle  of  75  degrees  by  means  of  an  electric 
power  cabla  When  they  reached  this  sum- 
mit the  physical  force  waa  released,  and  the 
trains  were  cirrled  thence  by  gravity  and 
the  momentum  acquired  by  the  sharp  descent 
from  .the  itoint  where  the -electric  force  had 
been  released.  After  the  trains  left  the  high- 


est point  to  which  tli^  wen  carried  by  elec- 
tric power,  they  started  over  a  course  of 
rapid  descents  and  ascents  and  around  sharp 
curves.  The  angles  of  the  succeeding  grades 
ranged  from  45  to  60  degrees,  and  the  trains 
are  run  "sit  a  very  higSi  rate  of  speed." 

The  defendant's  secretary  testified  that  he 
could  not  tell  what  speed  it  was,  although 
It  took  about  four  minutes  from  the  time 
the  train  started  to  get  to  th6  returning 
point.  He  also  testified  that  the  scenic  rail- 
way was  op«ied  on  the  23d  of  April,  and  that 
its  operation  was  delayed  a  few  days  on  ac- 
count of  the  snow,  and  that  the  accident  oc- 
curred on  the  8th  of  May.  This  was  the  sub- 
stance of  his  testimony. 

It  Is  apparent.  If  the  version  of  the  occur- 
rence given  for  the  plaintiff  is  to  be  accept- 
ed as  true,  that  be  bad  become  a  passenger 
upon  a  train  without  any. warning  whatever 
of  the  care  and  the  prudence  necessary,  to  be 
observed  to  render  the  trip  safe,  and  'was  - 
seated  in. a  car  which  was  hot  furnished  with 
any  handholds  which  he  might  seize  in  order 
to  withstand  .the  shock  of  a  sharp  descent  or 
^  whirl  around  a  curve,  and  which  ran  so 
near  the  uprights  or  posts  supporting  a 
structure  of  the  side  that,  when  the  train 
reached  its  last  ascent  and  began  to  descend 
from  it  on  a  sharp  curve  a.t  a  high  rate  of 
speed,  he  was  thrown  first  forward  and  then 
backward  by  a  sadden  jerk  so  poweifdl  as 
to  throw  his  foot  outside  the  car  end  canse 
his  leg  to  be  struck  by  the  upright  or  post 
which  supported  the  horizontal  guard  on 
which  the  side  wheels  of  the  train  ran.  As 
to  the  force  and  suddenness  of  the  ]erk, '  the 
testimony  of  the  companion  is  that  It  w^ 
so  great  as  to  cause'  the  Injury  as  described 
in  plalntlfTs  testimony,  and  to  prevent  him 
from  catching  bold  of  plaintiff  tn  time  to  save 
him  from  Injury. 

There  can  be  only  two  ways  of  loiddng  tit 
snch  a  jar  or  sudden  jerk  of  the  train,  wbich 
are:  First,  that  it  was  an  ordinary  occur- 
rence; or,  second,  an  extraordi^mry  and  un- 
usual happening.  If  It  were  the  former,  then 
it  constituted  a  sufficient  basis  for  a  rational 
Inference  of  defective  construction  of  the 
car,  in  that  It  was  not  provided  ivttb  a  hand- 
hold nor  sufficiently  elevated  at  its  sides,  or 
that  it  ran  too  close  to  the  outside  posts,  and 
that  snch  Imperfections  implied  negUgence 
oh  the  part  of  d^endant  in  providing  oars 
and  tracks  of  such  a  diaracter  as  to  inflict 
injury  upon  patoiengere  in  their  normal  oper- 
atloa  Hence,  upon  the  theory  that  the  peti- 
tion E^lleged  specific  negligence  as  to  the  con- 
struction and  operation  of  its  railway,  the 
plaintiff  did  make  a  case  from  which  the  jury 
were  entitled  to  Infer  the  very  specific  negli- 
gence averred. 

If,  however,  we  tftke  the  other  vl6w  that 
the  jerk  or  jar  was  an  extraordinary  event  of 
such  force  and  suddenness  as  to  cause  the  in- 
jury to.  plaintiff,,  then  proof  of  that  fact 
would  necessarily  call  into  play  the  rule  of 
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r»  Ipsa  loqnltar,  whldi  la  that,  'wbete  Uie 
thing  canslng  the  Injury  la  under  the  ezdn- 
slTe  ctmtrol  of  one  who  owes  a  duty  to  an- 
other, and  It  Is  shown  that  the  Injury  would 
not  have  occurred  in  the  ordinary  course 
of  things  If  tte  agency  Inflicting  It  had  been 
managed  or  operated  with  due  care,  then  evl- 
deice  of  the  happening  of  the  Injury,  without 
the  fault  of  the  person  Injured,  affords  prima 
fade  erldoioe  of  n^llgence,  and  will  take 
the  case  to  the  Jury  and  permit  It  to  Infer 
negligence,  and  then  find  from  all  the  evi- 
dence whether  this  inference  has  been  rebut- 
ted or  overcome  and  the  plaintiff  has  sus- 
tained the  burden  of  proof  Imposed  on  him  by 
law.  This  rule  has  been  applied  to  injuries 
caused  by  railroads,  elevators,  electric  wires, 
and  divers  other  appliances  involving  the  use 
of  powerful  forces  or  madilneiy.  Wigmore 
on  Evidence,  vol.  4,  i  2900,  and  cases  dted  in 
note;  5  R.  a  L.  J  713,  p.  74;  29  Cyc.  B91, 
and  cases  dted;  Sweeney  v.  Erving,  228  TT.  S. 
233,  33  Sup.  OL  416,  67  L.  Ed.  815,  Ann.  Cas. 
1914D,  906;  Brown  v.  Railway,  268  Mo.  622, 
165  8.  "W.  1060;  Dougherty  v".  Railway,  81 
Ho.  326,  61  Am.  Rep.  239;  Gallagher  v.  Elec- 
tric Co.,  72  Mo.  App.  579;  O'Oallaghan  v. 
Dellwood  Park  Co.,  242  111.  336,  89  N.  B.  1005, 
26  !<.  R.  A.  (N.  a.)  1054, 134  Am.  St  Rep.  331, 
17  Ann.  Gas.  407;  s.  a,  149  lU.  App.  34;  Red- 
mon  V.  Railway,  185  Ma  loc.  dt  10,  84  &  W. 
26,  105  Am.  St  Rep.  668;  Price  v.  Met  Ry. 
Co..  220  Mo.  loc.  dt  457,  IIB  S.  W.  932,  132 
Am.  St  Rep.  688;  Whlttaker-Smitb,  Neg.  | 
419,  p.  652;  Turner  v.  Hoar,  114  Mo.  Iqc  dt 
346,  347,  21  S.  W.  787;  Hughes  v.  Railroad, 
86  N.  J.  liaw,  212,  89  AO.  769,  L.  R.  A.  1916A, 
927,  Ann.  Gas.  1916A,  102,  and  notes  p.  930 
et  aeq. 

It  follows  that  whether  the  allegations  of 
the  petition  be  construed  as  a  charge  of  gener- 
al or  spedflc  negUgence,  in  dther  event,  under 
tbe  undisputed  testimony,  the  plaintiff  made 
a  case  mtttllng  him  to  go  to  the  Jury;  for 
the  phase  of.  the  evidence  above  quoted  tend- 
ed to  prove,  as  has  been  seen,  the  charge  of 
defective  otmstructioa  and  opentbn  (wbidi 
the  majority  opinion  holds  was  a  spedflc 
one),  or  It.tends  to  ahow  a  stats  of  tajita  in- 
voking the  rale  of  ras  ipsa  loquitur  if ,  as  I 
tUnk,  the  charges  of  negligence  1b  tin  petl- 
ttan  were  general. 

In  these  drenmabaneaa  It  was  tba  duly 
of  the  defendant  to  Rbot  the  pctea  Ikde 
case  made  by  the  evldenoe  glrea  for  the 
l^atntiff  on  one  or  the  other  theories  of  neg- 
llgenoe  alleged  In  his  pettticm.  Defendant 
took  no  steps  to  rebut  the  weight  of  the  evi- 
dence against  It  at  the  condusieii  oi  plaln- 
tilTs  case,  but  interposed  a  geoend  demur- 
rer thereto  which  should  have  bean  OTeranled, 
and  tbe  case  sent  to  the  ixur. 

WATiKWR  and  BLAJBt  >lf^  concur. 


MYBRS  V.  CITT  OF  INDEPHMDENOB. 
(No.  17907.) 

(Supreme  Court  of  Iflstoori.  DltisiOD  No.  1. 
July  3,  1916.  Motion  for  RehMriag  Daiied 
July  18,  1916.  Motion  to  Set  AJ^e  Order 
Denyine  Motion  for  Rehearing  Stricken  from 
PUes  Dec.  1,  1916.) 

1.  Masteb  and   Sebvarx   «=>264(^— Aotioh 

FOR     iNJtTBIES— PLSADIIfa — ^PETITI»If. 

In  Hneman'a  action  against  the  dty  employ- 
ing him  for  personal  injuriea,  an  aUKation  in 
the  petition  that  defendant  waa  negUgent  in 
failing  to  warn  plaintiff  that  it  was  about  to 
send  a  deadly  current  of  electridty  through  the 
wire  upon  wmdi  he  waa  working,  being  simply 
an  incident  <rf  the  negligcat  act  (barged  of  neg- 
li^ntly  permitting  the  current  to  traverse  the 
wires,  waa  not  a  apedflc  charge  of  neeligence 
limiting  the  case  to  negligence  in  faflure  to 
warn. 

[Bd.  Note.— Ibr  ether  casea,  sea  Maatar  and 
Servant  Cent  Dig.  |  862;  Dec.  Dig.  «=» 
264(6).] 

2.  EucoiBianT  «=»14(1)— TttABn.irr  i>ob  !■• 
jUBiss— Oabb  Rbquibxd. 

The  law  exacts  from  thoae  who  avail  tiiea»- 
aelves  of  the  use  of  aleatridtqr  in  the  prceecu- 
tion  of  indoatiy  the  highest  Mgree  of  care  to 
preVwit  injury  to  others 

[Ed.  Note.— ror  other  oaaea,  see  Saeetridty, 
CetA.  Dig.  I  7;  Dee;  Dig.  «tal4a).] 

3.  Mastes  and  Ssbvaht  «sa258(l)— Actior 
FOB  lB.ruaiE8— pLSADnro — PninoiT. 

In  a  lineman's  action  for  injuries  caused 
by  deadly  current  of  electridty  sent  tiirou^ 
wire  upon  which  he  waa  working,  a  petition 
charging  the  injury,  the  escape  of  current  to  the 
wire  on  which  he  wag  working,  and  the  want  of 
that  care  which  ordinarily  prevents  such  occur- 
rence, waa  BufBdently  specific,  without  alleging 
how  or  by  what  person  or  agencjr  the  deadly 
current  was  caused  to  traverse  the  wirte,  as  it 
was  the  duty  of  plaintiff  to  plead'  only  thoae 
thinga  which  were  in  contemplation  of  law 
within  the  scope  of  his  cognizance. 

[Ed.  Note. — For  other  casea,  aee  Master  and 
Servant  Cent.  Dig.  S  816;  Dec.  Dig.  <S=>2S8(D.) 

4.  Mabteb  and  Sxbvant  «a>806(9)— Nbou- 
QXNCK  or  Mabtbb— Res  Ipsa  Loqoitdb. 

The  doctrine  of  res  ipaa  loquitur  is  np- 
plicable  to  the  case  where  a  master  in  a  sepa- 
rate department  to  which  the  servant  has  no  ac- 
cess permits  a  deadly  current  to  pass  along 
wires  upon  which  he  is  wotMng. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Servant  Cent.  Dig.  H  88^^-888,  900-906;  Dec. 
Dig.  ^=3266(9) J 

5.  Mastkb  AND  fixavAHT  «s»286(20)  —  In- 
Jtratr  to  Sbbvanv  —  Sttiticixnot  or  Bvi- 

DENCT. 

Evidence  Md  to  authorize  siibmissiim  to 
jury  the  questions  Khether  or  BSt  r'"'-***  was 
injured  by  the  only  current  not  turned  off  in 
the  field,  and  of  the  negligence  of  defendant  in 
permitting  the  carrent  on  the  Um. 

[Ed.  Note.— Fbr  other  eesea,  sse  Master  and 
Servant,  Gent  Dig.  |  IflOLO;  Dee.  Dig.  «b> 
286(2Q)J 

6.  NxauoiNCK  «a>121(^  —  'Vts  Ii>«a.  Lo> 

QUmJB"— DEMNItlOW. 

TtM  doctrine  of  r^s  iiiaa  lequltur  ia  a  rule 
of  evidenoe  arising  in  sons  oasee  te  the  height 
of  a  presumption,  and  always,  ti^  cases  to 
which  it  applies,  entftUng  the  party  entitled  to 
Its  benefit  to  te  to  ti>e  Jury  otx  tkt  qaaaUon  ef 
neiJiseBoe,  and,  lilte  aU  drouawtantiu  evtdenos, 
it  owes  it*  efficacy  to  the  probabUitr  that  acts 
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flow  from  tMr  naoal  and  natnral  cawM,  aad 
prodace  their  oaiial  ai^d  natunl  reaulta,  and 
are  therefore  evidence  of  the  existence  of  Buch 
cause  or  reault. 

[Ed.  Note.— For  other  case*,  see  Negligence, 
Cent.  Die.  U  218,  2S5,  271;  Deo.  Dig.  «s> 
121(2). 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Res  Ipsa  Loquitur.] 

7.  EvjDXNOB   «=aa23(3)— AcircBaiBixn'T— Rkb 

In  a  lineman's  action  against  a  city  ft>r  per- 
sonal injuries  caused  by  a  deadly  current  of  elec- 
tricity allowed  to  traverse  the  wire  upon  which 
he  was  working,  statement  of  the  defendant's 
engineer  on  being  Informed  of  the  accident,  and 
as  he  rushed  to  turn  off  switches,  that  a  man 
was  tangled  up  In  the  Uue  and  was  burning  up, 
was  admissible  as  a  part  of  the  res  gestn. 

[Ed.  Note.— BV>r  other  cases,  see  Eridence^ 
Cent.  Dig.  i  864;   Dec.  Dig.  «=>123(3).l 

8.  Tbiai,  «=3236(2)— InsiBUonoif— Cbbdibh,- 
iTT  or  Wixmeexs. 

In  the  instruction  "tbat,  if  the  jury  believe 
that  any  witness  has  willfully  testified  falsely 
as  to  any  material  fact,  they  are  at  liberty  to 
disregard  the  whole  or  any  pnt  of  the  testimony 
of  such  witness,"  the  fact  that  the  words  "fnnn 
the  evidence"  were  omitted  could  not  be  mis- 
leading, where  they  were  instructed  that  the 
evidence  is  the  source  to  which  they  must  look 
for  all  facts. 

[Ed.  Note.— For  ether  cases,  see  Trial,  Cent 
Dig.  {  532;    Dee.  Dig.  «e3>236(2).] 
d.  Tbiai.   «s»2S6(2)— iNStisuoiioH— Gbsdibh.- 

ITT  or  WlTNKSSXS. 

Where  the  principal  actor  representing  the 
defendant  in  uie  occurrence  made  numerous 
contradictions  of  himself  in  his  testimony,  and, 
after  testifying  that  a  certain  switch  was  al- 
ways used  by  him,  was  aslced  if  he  had  not  stat- 
ed to  plaintiff's  attorneys  Chat  the  switch  was 
not  Dsed  oftraier  than  once  or  twice  a  month, 
quibbled  considerably,  and  finally  said  that  it 
he  made  the  statement  he  was  not  on  the  wit^ 
ness  stand,  and  they  had  no  business  to  aslc 
him  qnesttons,  an  instruction  that  if  the 
jury  should  bejieve  that  any  witness  lias  will- 
fully testified  falsely  as  to  any  material  facta, 
they  are  at  liberty  to  disregard  the  whole  or  any 
part  of  bis  testimony,  was  properly  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  582;    Dec.  Dig.  «a>28«<2).] 

10.  NcttueanoB   •aAS8(8>— TsiiJ^InsnnTO- 
Tzoir. 

in  an  action  for  personal  injuries,  an  in- 
struction which  mentioned  details  of  the  injuries 
pleaded  was  not  improper  as  referring  to  in- 
juries not  charged  in  the  petition. 

[£d.  Note.— For  other  cases,  see  Ne^iganoe, 
Cent  Dig.  »  361-^64;  Dec.  Dig-  «5>138^.] 

11.  NBaUOKNCS    «3alS8<3)— TbIAI/— IRBIBTTO- 
TI0N8. 

In  an  action  for  personid  injarles,  an  in- 
Btroction  that,  in  estimwtitig  the  damagas  the 
jury  may  believe  "from  the  evidence"  flainttf 
Bustainei  tiiey  may  take  into  consideration  cer- 
tain details  mentioned,  was  not  improper,  where 
aU  the  detaHs  ware  included  in  the  evidenoo. 

[Ed.  Note^-Fo*  Ottier  cases,  set  Ne^igosce, 
Cent  Dig.  H  S6a--«64;  Dae.  Dig.  «s9l38(3)J 
IZ.  TuAi.  «SDJaB4(l)>-iDMB»o«(ON»-Bnni>« 

or  Fsoor. 
In  an  action  for  personal  injuries,  an  in- 
stmction  On  the  %tird«n  of  proof  which,  among 
other  thinci,  toM  tin  Jni7  ttut,  ontta  plalntif 
"baa  peeven  his  case"  by  the  preater  weight  of 
the  testimony,  ibey  "must  disregard  the  tact 
that  he  received  injiiries"  was  properly  refosed. 

no.  Vote.— Tot  Other  eases,  see  Ttisil,  Cent 
vig.  H  684,  566;  Daa  IHg.  •»284(1).] 


18.  Damaobs  «3>18S(8)— BxaBSBivB  Daxaobs. 
Where  plaintiff,  a  young  man  of  23,  earn- 
ing $2.80  per  day  as  a  lineman,  had  as  a  result 
of  the  injury  lost  a  portion  of  one  hand  and 
me  rib,  and  the  end  of  the  severed  rib  inter- 
fered with  the  stomach,  rendering;  his  move- 
ments painful  and  difficult,  and  skin  had  to  be 
grafted  in  many  places,  a  verdict  of  $16,000  was 
not  so  excessive  as  to  indicate  passion  or  preju- 
dice in  the  minds  of  die  jniy. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  379;   Dec.  Dig.  «=>1S2(8).] 

14.  APPKAI.  AKD  EiSBOR  <8=»1060(1)  —  Abgu- 
MENT  OF  COURSEL— RbPLT— KEVEEW— HaBM- 
I.E8S  BbBOB. 

In  an  action  against  a  dty  for  personal  in- 
jniies,  error  in  improper  statements  of  plain- 
tiff's counsel  as  to  the  wealth  of  defendant  city 
was  rendered  harmless  by  the  defendant's  coun- 
sel in  making  for  the  city  a  plea  of  poverty,  re- 
gardlssa  of  the  absence  of  evidence  on  the  sub- 
ject 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ctent  Dig.  §  4135;  Dec.  Dig.  <ft=>1060(l).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Klmbxough  Stone,  Jud^. 

Action  by  Boy  It.  Myers  against  tbe  City  of 
Independence.  Judgment  for  plaintiff,  and 
delendant  appeals.    Affirmed. 

BlBCkomr  &  Bondacha  and  Warner,  Dean, 
McLaod  ft  Langworthy,  all  of  Kansas  City, 
tar  aniellant  E.  O.  Hamilton  and  Jno.  F. 
Tblce,  both  at  Independence,  and  White, 
Hackney  ft  Lpona,  of  Kansas  City,  for  re- 
apondntt 

BROWN,  O.  This  action  was  fautttnted  In 
tbe  drcntt  court  for  Jadcaon  county  May  7, 
lOU.  Oate  defendant  ia  a  olty  of  the  tJilid 
daaa,  and  owns  and  eperates  an  electric 
light  plant  for  fnmVihing  llgbt  to  the  dty 
and  Its  inbaUtants,  in  the  maintenance  and 
(deration  of  which  the  Injury  complained  of 
was  received  by  plaintifC.  Tbe  petition,  after 
tbe  neoeasary  formal  allegatitms,  states,  in 
substance,  that  on  November  21,  1810,  plain- 
tiff who  waa  employed  by  tbe  defendant  as 
llnonan,  was  directed  by  it  to  asiiat  In  dis- 
connecting certain  of  Its  wires,  and  after- 
ward to  replace  and  reconnect  the  same,  and 
that  while  engaged  in  doing  so,  and  wltbont 
any  negligeDCe  on  hla  part,  the  injury  oc- 
curred aa  foUowa: 

"Zbe  defendant  nai^igentlT  aad  carclasaly  per- 
mitted a  deadly  current  of  electricity  to  traverse 
the  wires  among  and  npon  which  he  was  work- 
ing, without  warning  to  him,  when  it  knew,  or 
might  by  tha  werdse  of  ordinary  care  have 
known,  that  plaintiff  waa  working  among,  with, 
and  upon  the  said  wires  along  wliich  said  dead- 
ly current  of  electricity  woold  travel." 

It  tben  atatea.  in  aubstance,  that  by  rea- 
soB  of  such  caDolesanees  and  aec^enoe  of 
def»dant  tbe  index  finger  of  plaintiff's  right 
hand  was  bumed  off,  and  tbe  remaining  por- 
tion of  said  band  waa  bo  biuned  ttiat  the 
middl*  flflget  of  said  band  aad  ottnr  por- 
tlooa  tbeaeot  bad  to  be  cot  away  bo  that 
plalattff  waa  deprived  of  aU  practioal  oae 
tbeieof;  tbat  the  said  deadly  current  of 
elACtcidtv    bwned    Into   hla   left   aid^i    by 
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which  a  lower  left  rib  was  so  charred  and 
burned  that  a  portion  of  It  had  to  be  re- 
moved; that  twhlle  entangled  with  said 
wires  his  clothing  took  Are  from  said  current 
of  electricity,  burning  the  entire  left  side  of 
his  body,  so  that  portions  of  the  burned 
flesh  had  to  be  scraped  and  cut  away  and  skin 
taken  from  other  portions  of  his  body  grafted 
thereon,  by  all  of  which  he  suffered  great 
bodily  pain  and  mental  anguish,  lost  much 
time  from  his  work,  was  ptit  to  great  expense 
for  medical  services  and  nursing,  his  earn- 
ing capacity  permanently  impaired  so  that 
he  will  be  unable  to  earn  an  adequate  liveli- 
hood  by  reason  thereof,  and  will  continue  to 
suffer  great  physical  pain  and  mental  an- 
guish from  said  injuries — for  all  of  which 
damages  in  the  amount  of  $30,000  were  asked. 
The  defendant  filed  his  motion  to  make 
the  petition  more  deflnite  and  certain  on  the 
grounds  that  it  does  not  allege  wherein  and 
in  what  respect  defendant  was  negligent,  nor 
how  or  by  what  means  said  current  of  elec- 
tricity was  permitted  to  traverse  said  wires, 
nor  by  what  person  or  agency  said  current 
of  electricity  was  caused  to  traverse  said 
wires.  It  then  prays  tliat  the  plaintiff  be 
required  to  state  wherein  and  in  what  re- 
spect defendant  was  negligent,  if  at  all,  and 
how  and  by  what  means  the  said  current  of 
electricity  was  permitted  to  traverse  said 
wires,  and  by  further  stating  by  what  per- 
son or  agency  said  current  of  electricity  was 
permitted  or  caused  to  traverse  the  wires. 
The  motion  was  overruled  by  the  court,  and, 
after  duly  saving  its  exception  to  the  ruling, 
the  defendant  answered,  admitting  its  in- 
corporate capacity,  and  denying  generally  the 
other  allegations  of  the  petition.  It  also 
pleaded  that  the  plaintiff  assumed  all  risk 
with  respect  to  the  matter  alleged  as  cause 
of  ids  injury,  and  that  he  was  guilty  of  neg- 
ligence directly  contributing  to  his  injury: 
(1)  By  making  the  splice  or  connection  In 
which  he  was  engaged  when  injured  without 
the  use  of  rubber  gloves  or  other  nonconduct- 
ing material,  when  he  knew,  or  by  the  ex- 
ercise of  ordinary  care  would  have  known, 
that  their  use  would  have  been  safer,  and 
would  have  prevented  the  accident;  (2)  in 
making  said  splice  or  connection  while  work- 
lug  above  the  cross-arm  Instead  of  working 
below  it,  thus  increasing  the  danger  of  Us 
position ;  (3)  in  making  the  splice  or  connec- 
tion while  working  below  the  cross-arm  with 
two  wires  known  as  primary  and  secondary 
wires  between  hla  body  and  the  wire  uipon 
which  he  was  working,  so  that  his  body 
came  in  contact  with  said  two  wires,  increas- 
ing the  danger — all  of  which  was  known  or 
might  by  the  exercise  of  ordinary  care  have 
been  known  to  plaintiff ;  and  In  making  the 
splice  between  the  eccentrics  of  the  instru- 
ment used  in  drawing  the  wires  together  in- 
stead of  outside  them,  which  he  knew,  or 
from  his  experience  should  have  known,  was 
safer  and  less  dangerous. 


The  new  matter  was  denied  by  repUcntlon, 
and  certain  instructions  were  given  at  the 
instance  of  the  plaintiff  designated  as  A,  B, 
E,  and  G,  of  wlilch  the  defendant  complains. 
The  first  three  of  these  need  not  be  copied 
here  as  they  involve  a  general  proposition 
which  will  be  noticed  in  its  place. 
Instruction  G  is  as  foUows:  | 

"The  court  instructs  the  jury  that,  if  yon  be- 
lieve  that   any   witness  has   willfully   testified 
falsely  to  any  material  fact,  then  yon  are  at 
liberty  to  disregard  the  whole  or  any  port  of        i 
the  testimony  of  such  witnesses."  ' 

The  court  refused  instruction  No.  3  asked 
by  defendant,  which  is  as  follows: 

"The  court  instructs  the  jury  that  the  law        i 
places  the  burden  upon  the  plaintiff  to  make  out 
his  case  by  the  preponderance  or  Uie  greater 
weight  of  the  credible  evidence.     The  mere  fact 
that  the  plaintiff,  Roy  Myers,  was  injured  while 
working  for  the  city  of  Independence,  does  not,        I 
standing  alone,  entitle  him  to  recover  anything 
in  this  case.    Before  the  plaintiff  is  entitted  to 
recover  a  verdict  in  his  favor,  he  most  prove  his 
case  to  your  satisfaction  by  the  greater  weight         . 
of  the  credible  evidence,-  and  unless  he  has  done         I 
so  you  must  disregard  the  fact  that  he  receiv- 
ed injuries  and  return  your  verdict  in  &vor  of 
the  defendant,  city  of  Independence." 

There  were  also  objections  made  and  ex-       j 
ceptious  saved  with   respect  to  certain    re- 
marks of  counsel  and  occurrences  at  the  trial 
to  whidi  we  will  refer  as  necessary.  i 

The  general  facts  shown  by  the  evidence  | 
are  as  follows:  The  plaintiff  was  between 
28  and  24  years  old,  and  had  been  employed 
as  lineman  for  a  telephone  company,  the  i 
wires  of  which  were  charged  with  electric  cur-  I 
rents  of  moderate  and  comparatively  harm- 
less intensity,  for  more  than  2  years,  and  had 
been  at  work  tor  the  defendant  in  the  same 
capacity  In  connection  with  Its  electric  light- 
ing system  nearly  2  months.  He  was  not  an 
electrician,  and  his  duties  had  no  connection 
whatever  with  the  operation  of  its  generat- 
ing plant,  but  were  confined  entirely  to  work 
In  connection  with  its  posts  and  wires.  The 
plant  not  only  furnished  arc  lamps  for  streets 
and  other  pubUc  purposes,  but  also  furnished 
Incandescent  lights  for  private  use  through 
what  Is  called  In  the  evidence  Its  commercial 
system.  Its  wires  were  strung  along  Dela- 
ware street,  where  plaintiff  was  injured,  on  a 
single  line  of  posts  with  a  single  cross-arm 
near  the  top.  The  street  ran  north  and  south. 
There  were  five  electric  wires  fastened  to 
insulators  attached  to  and  above  the  cross- 
arm.  The  west  wire  was  a  primary  wire  of 
the  commercial  system,  carrying  2,300  volts. 
This  was  distributed  tihrough  transformers 
which  reduced  the  current  to-  UO  volts  to  a 
secondary  wire  which  came  next  on  the  cross- 
arm  and  from  which  the  current  was  fur- 
nished at  that  voltage  to  the  commercial  con- 
sumers, and  then  came  the  pole,  on  the  east 
side  of  which  the  first  wire  was  a  secondary 
wire  and  the  next  the  primary  wire  carrying 
the  same  voltage  as  the  corresponding  wire 
on  the  west  side.  Then  came  the  arc  wii-e 
carrying    an    alternajting   current    of   4,300 
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volts — a  deadly  carrent  under  ordinary  dr- 
comEtances.  These  wires  were  Insalated, 
and  were  about  14  Inchee  apart,  except  that 
the  distance  between  the  two  secondary 
wires  where  the  pole  intervened  was  abont 
17  ln<die8.  The  Injury  occurred  at  about  6 
o'clock  In  the  afternoon.  Early  In  the  same 
afternoon  the  plaliitll(  and  his  helper  bad, 
at  the  direction  of  the  superintendent,  cut 
the  wires  auont  14  Inches  from  the  north 
side  of  the  same  pole  and  rolled  them  up  for 
the  purpose  of  permitting  the  removal  of  a 
tree.  After  It  was  removed  the  pUttntlft  and 
another  employ^  named  Bogers  were  Instruct- 
ed by  the  foreman  to  restrlng  the  wires,  and 
for  that  purpose  the  plaintiff  undertook  to 
make  the  splices  at  the  top  of  the  pole; 
Rogers,  his  assistant,  doing  the  ground  work. 
The  arc  wire  was  not  In  use  and  carried  no 
current  during  the  day.  The  current  on  that 
wire  was  handled  at  the  power  house.  Be- 
fore going  to  work  on  the  splices  the  plains 
tiff  was  told  to  go  to  Maple  avenue  and  pull 
the  plugs  by  which  the  current  was  turned 
off  the  two  primary  wires,  which  be  did. 
He  then  returned,  and  mounted  the  pole 
with  his  spurs  until  his  head  and  shoulders 
were  above  the  cross-arm  at  which  the  work 
was  to  be  done.  His  spurs  were  fixed  in  the 
pole,  while  his  safety  belt  was  secured  around 
bia  hips  and  passed  over  the  cross-arm,  so 
that  by  leaning  back  upon  it  he  was  free  to 
work  with  both  hands  toward  the  east  and 
west.  This,  he  says,  was  the  only  position 
In  whidj  it  was  practical  for  him  to  do  the 
work.  In  this  position  the  two  primary  wires 
were  brought  togeOier  and  spliced ;  then  the 
two  secondary  wires  next  to  the  pole  on  each 
side.  There  was  no  indication  of  any  cur- 
rent in  either  of  these  four  wires,  which 
had  been  cut  out  and  killed  by  pulling  the 
plugs  at  Maple  avenue.  He  then  began  work 
on  the  arc  wire.  Be  scraped  the  insulation 
from  each  of  the  ends  that  were  to  be  spliced 
together.  During  this  time  there  was  no 
indication  of  any  current  In  the  wire,  which 
would,  if  present,  have  shown  Itself  by  spark- 
ing the  moment  the  ends  were  brought  into 
proximity.  Not  having  suflacient  wire  to 
complete  the  spUce,  he  called  for  more,  and 
while  he  was  at  work  on  the  wire  It  became 
suddenly  charged,  burning  through  his  leath- 
er gloves,  and  throwing  him  against  the  wire 
at  hlB  side,  and  setting  his  clothing  on  fire; 
and  he  remained  burning,  with  the  current 
passing  through  his  body,  until  a  schoolboy 
named  Wood,  16  years  old,  who  was  one  of 
the  bystanders,  ran  to  bis  home  nearly  a 
Mode  away,  called  the  plant  over  the  tele- 
phone, and  said  to  the  engineer  In  charge, 
who  Is  admitted  to  have  answered  It:  "For 
God's  sake,  shut  off  the  power  down  on  Dela- 
ware. Somebody  has  turned  on  the  lights, 
and  they  are  burning  a  fellow  up  down 
there."  And  the  answer  came:  "Off  she 
goes."  Some  of  the  witnesses,  among  whom 
was  Mr.  JSamby,  ^an  electrlciaQ  and  engineer 


who  was  during  the  next  soooeeding  month 
employed  as  engineer  in  the  same  plant,  were 
working  on  a  scaffold  over  the  switchboard, 
and  saw  Mr.  Warren,  the  engineer,  going  into 
the  telephone  booth.  Their  testimony  tended 
to  show  that  he  came  out,  "rushed"  to  the 
switchboard,  pulled  three  switches,  then  went 
back  to  the  l>ooth,  and  when  he  came  out 
whistled  a  call  for  the  superintendent,  and 
during  this  time  one  of  them  asked  him 
what  was  the  matter.  He  said  he  had  burned 
up  a  man  on  the  line,  or  words  to  that  effect. 
He  was  running  when  he  went  to  the  switch- 
board, and  seemed  much  excited.  The  next 
morning  the  superintendent  made  an  exami- 
nation of  the  entire  line,  and  found  no  con- 
tact with  the  lines  of  the  Metropolitan  Street 
Railway  Company,  the  only  other  source  of 
electric  supply  In  the  city.  The  are  light 
wire  about  which  the  accident  occurred  was 
not  connected  that  night,  and  the  superin- 
tendent testified  that  a  slight,  but  not  dan- 
gerous, current  was  found  In  it  the  next  day. 
The  defendant  oCered  no  evidence  containing 
any  suggestion  of  the  manner  in  which  the 
arc  wire  became  charged,  and  no  daim  was 
made  in  the  course  of  the  trial  that  either 
of  the  other  wires  carried  a  current  at  the 
time  of  the  accident 

[11  I.  The  appellant  Insists,  In  the  first 
place,  that  the  charge  of  negUgence  in  the 
petition.  Instead  of  being  general,  la  limited 
to  the  statement  that  It  did  not  warn  plaintiff 
that  It  was  about  to  send  a  deadly  current 
of  electricity  through  the  wire  upon  which 
he  was  working,  and  cites  In  Its  support  those 
cases  in  which  an  allegation  of  negligent 
failure  to  warn  those  who,  by  their  situation, 
were  entitled  to  notice  of  the  approach  of  a 
train  then  rightfully  moving  upon  a  railway 
track  is  held  to  be  a  specific  charge  to  which 
the  plaintiff  wlU  be  confined  in  the  conduct 
of  his  case.  The  insistence  with  which  this 
point  is  pressed  throughout  the  appellant's 
brief,  rather  than  the  reasons  suggested  in 
Its  support,  calls  upon  us  to  say  that  we  are 
not  Impressed  by  the  analogy.  In  this  case 
the  only  negligence  charged  Is  that  the  de- 
fendant negligently  and  carelessly  permitted 
a  deadly  current  of  electricity  to  traverse  the 
wires  at  the  place  upon  which  the  plaintiff 
was  working  at  its  direction,  and  which  it 
was  Its  duty  to  use  care  adjusted  to  the  cir- 
cumstances and  dangers  of  the  situation  to 
keep  In  a  reasonably  safe  condition  for  the 
performance  of  such  work.  The  failure  to 
warn  is  simply  an  incident  of  the  negligent 
act  charged.  That  this  was  the  view  of  the 
appellant  before  the  trial  Is  shown  by  its 
motion  to  make  the  petition  more  definite  and 
certain  by  stating  by  what  person  or  agency 
the  current  of  electricity  was  permitted  to 
traverEe  the  wires. 

[2]  II.  We  are  thus  brought  to  consider  the 
action  of  the  court  in  overruling  this  motion. 
Its  importance  is  illustrated  by  the  fact  that 
tb»  cause  hu|  been  tried,  and  that,  while 


Digitized  by  ^OOQIC 


189  SOT7THWESCT3BM  BBPORTBB 


Ola 


defendant  admits  tlte  Injury  of  plaintiff  by 
the  deadly  force  with  which  the  wire  became 
charged,  Its  activity  and  skill  have  been 
expended  apon  an  attempt  to  show,  by  evi- 
dence, that  It  does  not  know  and  cannot 
ascertain  by  what  agency  this  mysterlons 
condition  was  bronght  about;  and  its  argo- 
ment  here  Is  founded  upon  the  proposition 
that  the  plaintiff,  having  failed  In  the  same 
respect,  la  without  remedy.  This  is  the  pre- 
cise question  raised  by  this  motion  and  sub- 
sequently throughout  the  case. 

Electricity  Is,  perhaps,  the  most  Instdlons 
as  well  as  the  most  destructive  of  the  natural 
forces  of  which  we  are  cognisant.  What  It 
Is  Is  a  matter  of  pure  speculation,  for  no 
one  has  ever  seen  It,  but  we  have  all  seen 
victims  of  Its  deadly  energy.  Our  knowledge 
of  it  Is  still  so  limited  that  we  must  rely  on 
experts  in  electrical  science  for  information 
as  to  the  conditions  which  mean  life  or  death 
to  those  who  come  In  contact  with  it  Oamp- 
beU  V.  United  Railways,  243  Ma  141-151, 
147  S.  W.  788.  It  follows  necessarily  that 
those  who  avail  themselves  of  Its  use  In  the 
prosecution  of  the  industries  of  our  eivllim- 
tlon  should  not  only  avail  themselves  of 
such  expert  knowledge  as  the  industrial  edu- 
cation of  our  time  afCords,  but  should  exer^ 
else  care  for  the  safety  of  others  commen- 
surate with  the  danger  to  which  Its  use  sub- 
jects them.  That  the  law  aa  well  as  the 
precepts  of  common  humanity  exacts  from 
them  the  highest  degree  of  care  to  prevent 
injury  to  otha«  Is  well  settled  in  this  state. 
HIU  V.  Union  B.  L.  &  P.  Co.,  280  Mo.  48, 
168  S.  W.  345;  Von  Trebra  v.  GasUght  Go. 
209  Ma  648,  108  S.  W.  S69;  GMsmann  v. 
Electric  Co.,  173  Ma  664,  73  S.  W.  654; 
Ryan  v.  St.  Louis  Transit  Co.,  100  Mo.  621- 
634,  89  S.  W.  865,  868  (2  JU  R.  A.  [N.  S.]  777). 
In  the  case  last  dted  the  court  said: 

"The  law  hedges  around  the  lives  and  persons 
of  men  with  mudi  more  care  than  it  employs 
when  guarding  their  property,  so  that,  in  tlus 
particiuar,  it  makes,  in  a  way,  every  one  his 
brother's  keeper;  and  therefore  it  may  be  well 
doubted  whether  in  any  supposable  case  redress 
stwuld  be  withheld  from  an  innocent  person  who 
has  sustained  immediate  damages  by  the  neglect 
of  another  in  doing  an  act,  which,  if  carelessly 
done,  threatens  in  a  high  degree,  one  or  more 
persons  with  death  or  great  bodily  hamk" 

[3]  It  is  evident  that  redress  would  be 
withheld  in  a  case  like  the  one  before  us, 
which  is  an  example  of  its  kind,  by  enforcing 
a  rule  which  would  deny  the  injured  person 
access  to  the  courts  until  the  party  guilty 
of  the  wrong  should  choose  voluntarily  and 
and  without  the  pressure  of  legal  process  to 
disclose  all  the  secret  details  by  which  the 
Invisible  and  insidious  force  had  been  loosed 
against  him.  This  plaintiff  was  a  working- 
man  skilled  In  the  setting  of  poles  and  the 
stringing  and  repairing  of  wires.  He  knew 
that.  If  these  wires  should  be  charged  with  a 
destructive  current  of  electricity  while  he 
was  handling  them  In  the  manner  often  neees- 
'saiy  In  bis  calling  the  result  would  be  serious 


and  peihaps  fatal  to  btm,  and  he  also  was 
aware  of  the  correlative  duty  that  rests  upon 
his  employer  to  be  carefnl  that  this  destruc- 
tive ageney  should  be  withheld  wbUe  he  was 
engaged  in  such  duties,  so  that  liis  place  of 
labor  might  be  a  place  of  safety.  The  de- 
structive current  whidi  the  arc  wire  was  de- 
signed to  carry  whi]^  in  service  was  con- 
trolled absolntdy  and  exclusively  inside  the 
walls  of  the  generating  plant,  where  be  bad 
no  rlgbt  to  be,  and  the  mysteries  of  the  opera- 
tion of  which  he  had  no  call,  and  perhaps 
no  opportanlly,  to  learn,  and  must  depend 
solely  and  entirely  upon  the  skill  and  careful 
attention  of  those  in  charge  of  ttaem  for  his 
safety,  if  they  failed  to  possess  this  BkiU, 
or  to  exercise  such  care,  be  had  no  way  of 
acquainting  himself  with  the  details  in  wtilch 
this  failure  lay.  His  knoiwledge  was  limited 
to  the  stioke  which  he  received  16  blocks 
away.  He  might,  to  be  sure,  have  goae  to 
his  superintendent  and  inquired  of  the  par- 
ticulars, but  we  have  seen  notbing  In  the  rec- 
ord that  would  indicate  an  answer  whldi 
would  enable  him  to  frame  a  petition  such  as 
the  defendant  is  demanding  by  this  motion, 
and  the  law  laid  npon  him  no  duty  to  depend 
upon  such  information,  it  is  to  meet  the  re- 
quirefneBts  of  justioe  in  mdtx  cases  that  the 
rule  authorising  the  allegation  ct  general 
negligmce  exists.  He  received  the  stroke 
whldi  injured  him  in  the  fl^d  of  his  labor. 
That  was  all  he  knew,  except  that  It  was  tbe 
duty  of  his  employer  to  use  that  high  degree 
of  care  which  the  law  re^oiree  under  such 
drcumstances  to  withhold  the  electric  cur- 
rent which  inflicted  it,  and  tbat  in  the  exer^ 
dse  of  such  care  the  injury  would  not  have 
occnired.  It  was  his  duty  to  plead  those 
things  which  were,  in  contemplation  of  law, 
within  the  scope  of  bis  cognisance;  These 
are  tbe  injury,  the  escape  of  the  current  to 
the  wire  on  which  be  was  working,  and  tbe 
want  of  that  care  whiefa  mrdinailly  prev«its 
such  an  occurroioe.  Judged  by  this  rule,  tbe 
petition  is  sufficient. 

III.  The  defendant  earnestly  insists  that, 
whatever  may  be  tbe  scope  of  tbe  pleadings, 
there  is  no  evidence  of  negligence  on  its  part 
to  support  the  verdict,  and  that  the  court  er- 
red for  that  reason  in  refusing  Its  peremp- 
tory instruction.  In  considering  this  proposi- 
tion, we  necessarily  consider  tbe  proiKlety  of 
Instructions  A,  B,  and  B  given  for  tbe  plain- 
tiff. These  Instructions  do  not  refer  the  jury 
to  any  presumption  of  negUgenoe  arising  from 
facts  in  evidence,  bat  in  plain  terms  predicate 
the  right  of  plaintiff  to  recover  solely  upon 
proof  that  the  deftodaat  failed  to  use  ordi- 
nary care  to  protect  the  wlree  on  whtdi  be 
was  working  so  as  to  make  tbem  reasonably 
safe,  by  permitting  a  dangerous  cnrrent  of 
electricity  to  traverse  ttaem  while  be  was 
so  at  work,  and  if  phttntlff,  while  in  the 
exercise  of  ordinary  care,  was  therefore  in- 
jured, and  the  Injery  was  Hte  direct  resfolt 
of  said  eondltlon,  tbelr  veidlefe  abeoid  be 
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for  the  MaJatiff.  As  to  the  general  tbo»tj 
expressed  In  these  instrvctloiis,  there  sesma 
to  be  and  cait  be  a»  obJectkiB.  Tbat  the 
pleadings  properly  presented  the  rule  to 
which  they  refer  we  have  already  held;  so 
that  it  only  rstnalna  to  invoice  whether  they 
were  authorised  by  the  evidence. 

We  have  referred  to  the  high  degree  of  core 
which  it  was  the  legal  duty  of  the  ds&ndant 
to  exerdae  In  the  control  of  the  dangerous 
force  which  it  employed  so  as  to  prevent  in^ 
Jury  to  those  rightfully  In  a  position  of  dan- 
ger from  its  negUgant  employment,  and  which 
constitutes  ordinary  care  under  the  diciuo- 
stances.  We  have  also  shown  bow  the  degree 
of  care  is  affected  by  the  destructive  nature 
of  this  force  and  its  silent  Invlrtble  approadh 
to  its  victim.  It  ia  solely  controlled  by  those 
In  charge  of  the  appliances  for  that  purpose, 
which  may  be  moved  by  a  touch  so  as  to  ex- 
hibit the  eonditions  of  life  or  death  at  their 
wilL  In  Its  use  as  between  mast«r  and  serv- 
ant, these  condltlo&a  are  hidden  more  easily 
than  the  ordinary  conditions  of  a  railway 
wreck  are  hidden  by  the  carrier  from  its  pas- 
senger ;  for  in  the  latter  case  tbere  is  often 
visible  physical  evidanceB  at  the  cause  whleh 
camiot  be  conoealed. 

£4]  We  are  lad  to  these  observations  by 
the  extesalre  Mfisrenaee  in  appellanf  s  brief 
to  the  phrase  "res  ipsa  leqoitur,"  the  aid  of 
which,  it  assomcB,  musC  be  inveked  to  sustain 
this  Judgment.  WhUe  wc  do  not  agree  to 
this,  the  reason  of  t&e  dectrine  repreamted 
by  the  phrase  Is  pertineiit  to  the  erfdoice  In 
this  case.  Tbe  reason  of  the  law  is  Its  Vtt, 
and  wheosver  we  find  the-  reason  there  It  the 
living  ptliMdplei  Tbe  same  reason  by  which 
we  find  that  a  bhuider  has  been  made  In  the 
head-end  oollMon  extats  when  the  master,  In 
a  separate  department  to  wMGh  the  servant 
has  no  aocess,  petmlte  the  deadly  current  to 
pass  along  wires  upon  whkh  he  is  working. 
That  the  doctrine,  to  the  extent  of  Its  reason, 
is  applicable  alike  In  both  cases,  is  not  only 
Inherent  tn  its  nature,  bat  has  been  expressly 
approved  by  this  oonrt  Klebe  v.  Distilling 
Co.,  207  Mo.  480,  105  S.  W.  IWI,  IS  L.  R.  A. 
(N.  S.)  14fli 

In  this  case  the  plalattlTs  duties  were  lim- 
ited to  the  constructloB  and  maintenance  of 
Its  wire  lines.  Xechnleally  he  was  a  lineman. 
His  duty  was  in  no  wHy  connected  with  the 
distribution  of  electricity  to  the  wires  whleh 
he  stmng  or  mended.  At  the  place  of  the 
accident  there  were  wires  which  received  and 
transmitted  electricity  from  the  generator  to 
the  performance  of  Its  work  tn  famishing 
light  to  the  city  iand  its  Inhabitants.  That 
two  of  these  were  dead  at  the  place  of  the 
accident  is  admitted  by  all  the  evidence. 
They  had  no  connection  with  the  generators, 
because  plugs  controlling  that  connection 
near  the  place  of  the  occurrence  had  been 
pnlled  at  the  direction  of  the  defendantfs  su- 
perintendent, and  it  was  not  claimed  that 
they  bad  been  replaced,  so  that  these  wires 


as  medlians  for  the  transmission  of  tbo  cur- 
rent to  the  body  of  plaintiff  are  eliminated. 
Elach  was  ccmneeted  by  its  own  switch  upon 
the  switchboard  in  t)he  generating  plant. 
When  the  plugs  were  pulled  in  the  field  while 
the  carrents  were  on,  it  is  plain  that  these 
tfwltehes  wotild  be  left  In  the  same  position 
which  gave  them  their  connection.  On  the 
same  switchboard  wafi  the  switch  connect- 
ing the  arc  wire  on  which  plaJntifl  was  work- 
ing when  injured;  so  thait  to  all  appearance  at 
this  place  the  three  circuits  were  closed  each 
by  its  own  switch.  When  the  boy.  Wood, 
telephoned  the  plant  that  somebody  was 
burning  up  on  the  line,  tSx.  Hamby,  who  was 
himself  an  electrical  engineer,  testified  that 
Mr.  Warren,  the  engineer,  rushed  from  the 
telephone  booth  to  that  place  and  palled  three 
switches,  and  the  testimony  shows  that  with 
that  act  the  current  by  which  plaintiff  was 
injured  ceased.  The  time  at  which  all  this 
occurred  is  fixed  by  the  testimony  of  the  boy, 
who  says  that  while  plaintiff  was  still  burn- 
ing he  ran  to  his  home,  less  than  a  block 
distant,  and  telephoned  the  plant ;  by  War- 
ren, who  testified  that  he  received  the  mes- 
sage ;  by  Hamby,  who  testified  that  on  com- 
ing from  the  booth  he  pulled  three  switches, 
thus  breaking  the  connection  of  the  three 
wires  extending  to  the  place  of  the  occur- 
renoe;  and  by  the  fact  that  the  circuit  was 
opened  and  the  plaintiff  released  and  the 
arc  wire  became  harmless.  That  all  these 
things  occurred  is  not  left  in  doubt  by  the 
evidence,  with  the  exception  of  the  pulling 
of  the  three  switdies.  Mr.  Warren  says 
that  he  pulled  only  one  switch,  which  dis- 
connected the  north  commercial  circuit,  and 
that  the  north  arc  circuit  had  not  been  con- 
nected for  the  night. 

[SI  We  think  this  evidence  was  amply  sufll- 
dent  to  authorize  the  submission  to  the  jury, 
not  only  of  the  question  as  to  whether  or  not 
the  plaintiff  was  injured  by  the  arc  light 
current,  but  also  the  question  of  the  negli- 
gence of  defendant  in  permitting  it  on  the 
line.  The  first  of  these  propositions  is,  in 
fact,  proven  beyond  all  question;  for  the 
two  primary  incandescent  wires  seemed  to 
have  been  controlled  on  the  switchboard  by  a 
single  switch,  and  were  disconnected  from 
the  place  of  the  accident  In  the  field  at  Maple 
avenue,  so  that  whatever  might  have  been 
done  on  the  switchboard  would  have  no  effect 
upon  these  wires,  while  the  current  on  the 
arc  wire,  had  the  circuit  been  closed  at  the 
switchboard,  would  charge  this  wire  directly 
to  the  place  of  the  accident  There  is  not 
only  no  evidence  that  this  particular  current 
could  have  had  any  other  source  than  the 
generator  at  defendant's  power  house,  but  it 
proved  upon  the  trial  to  a  certainty  that  an 
examination  bad  been  made  of  the  entire 
circuit,  and  that  no  other  possible  electric 
eopneotlon  had  been  found.  So  tar  as  these 
things  tend  to  prove  negligence,  the  defend- 
ant has  shown  ODnchulvely  biF  ita  evidence 
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that  the  arc  cnrrent  was  not  used  for  light- 
ing pnrpoees  daring  the  day;  that  the  current 
was  turned  off  In  the  morning  and  the  wire 
remained  dead  during  the  day,  and  until 
from  6  to  7  o'clock  In  the  evening,  according 
to  the  time  of  year  and  character  of  the 
weather,  whether  clear  or  cloudy;  that  It 
was  only  turned  on  during  the  day  for  testing 
purposes,  and  then  only  upon  the  order  of  the 
superintendent  or  foreman,  and  that  it  ought 
not  to  be  on  while  the  wire  was  being  con- 
nected ;  that  the  connection  had  been  ordered 
by  the  foreman;  and  that  both  the  superin- 
tendent and  foreman  had  come  to  the  place 
while  the  linemen  were  there  getting  ready 
to  do  the  work.  It  is  also  shown  to  have 
been  the  duty  of  the  engineer  in  charge  for 
the  time  being  to  turn  the  are  circuit  oft  in 
the  morning  and  on  at  night,  and  this,  of 
course,  made  it  the  duty  of  the  superintend- 
ent or  foreman  to  notify  him  it  any  employ^ 
was  at  work  on  the  wire  when  the  time  came 
to  light  the  arc  lamps.  It  seems  inconceiva- 
ble, upon  a  careful  reading  of  all  the  evidence 
in  the  record,  that  the  accident  should  have 
occurred  without  culpable  negligence  on  the 
part  of  the  superintendent,  the  engineer,  or 
the  foreman,  or  all  of  them.  In  short,  the 
suggestion  conveyed  to  us  by  such  a  reading 
has  been  that  this  accident  occurred  at  6 
o'clock  on  an  autumn  day  (November  21st), 
when  the  weather  conditions  were  sudi  as  to 
suggest  the  lighting  of  the  pubUc  lamps;  that 
the  arc  current  had  been  connected  at  the 
power  house  for  that  purpose,  and  immediate- 
ly resulted  in  the  accident;  and  that,  when 
upon  leaving  the  telephone  booth  Mr.  Warren 
called  Mr.  Hamby  and  Mr.  Highfill  down 
from  the  scaffold  and  told  them,  to  use  his 
own  words,  "There  was  a  man  got  tangled  up 
in  the  wires  somewhere  and  pretty  near 
killed,"  he  was  doing  his  best  to  correct  the 
blunder. 

[6]  Res  ipsa  loquitur  is  a  doctrine  that 
adjusts  itself  to  circumstances.  Having  its 
origin,  perhaps.  In  the  relation  of  passenger 
and  carrier,  which  calls  for  the  highest  de- 
gree of  care  in  the  performance  of  the  duties 
of  the  latter,  its  reason  extends  to  other  re- 
lations In  which  a  similar  confidence  Is  re- 
posed In  one  who  for  hire  takes  the  life  of 
another  into  his  keeping  by  methods  over 
which  he  reserves  exclusive  control.  It  is 
a  rule  of  evidence  arising  in  some  cases  to 
the  height  of  a  presumption,  and  always,  in 
cases  to  which  it  applies,  entitling  the  party 
entitled  to  Its  benefit  to  go  to  the  Jury  on  the 
question  of  negligence.  Like  ail  circumstan- 
tial evidence.  It  owes  Its  efficacy  to  the  prob- 
ability that  acts  flow  from  their  usual  and 
natural  causes,  and  produce  their  usual  and 
natural  results,  and  are  therefore  evidence 
of  the  existence  of  such  cause  or  result.  The 
facts  In  evidence  In  this  case  tend  to  prove 
that  the  Injury  was  caused  by  the  neglect  of 
the  defendant  to  use  ordinary  care,  by  dem- 
onstrating that  by  the  use  of  such  means  as 


were  shown  by  tbe  evldenoe  to  be  nsnal  and 
readily  available  tbe  injury  would  In  all 
probability  have  been  prevented. 

It  follows  that  the  case  was  properly  sub- 
mitted to  the  Jury  on  the  Issue  of  negligence, 
aad  that  the  three  Instructions  to  which  we 
have  referred  were  properly  given. 

[7]  IV.  The  appellant  assigns  error  in  tbe 
admission  over  Its  objection  of  evidence  of 
the  remark  of  the  engineer  In  charge  of  the 
plant  which  we  have  quoted  In  his  own  words 
from  bis  own  testimony.  The  argument  is. 
in  substance,  that  while  be  was  the  agent  of 
the  defendant  in  doing  all  the  things  tliat  he 
was  doing  at  the  time  be  spoke  these  words 
he  was  not  its  agent  in  speaking  them. 
While  the  words  were  simply  the  statement 
of  an  admitted  JIact  with  which  he  was  deal- 
ing at  the  time,  and  were  therefore  not  im- 
portant as  evidence  of  that  fact,  tbey  were 
important  as  being  explanatory  of  tbe  acts 
which  he  was  doing  to  ameliorate  the  condi- 
tion of  tbe  plaintiff  and  release  him  from  bis 
unfortunate  situation.  Although  the  appel- 
lant is  correct  in  saying  that  he  had  no  au- 
thority to  make  admissions  of  fact  to  bind 
bis  principal,  yet,  if  these  words  were  the 
Etx>ntaneoas  expression,  acoompanylng  tbe 
acts,  of  their  nature  and  meaning,  tbey  were 
a  part  of  tbe  things  being  done,  or  res  gests. 
and  admissible  as  such. 

The  evidence  of  tbe  plolntlfl  upon  this 
question  consists  of  tbe  testimony  of  Mr. 
Hamby  and  Mr.  HighfiU.  They  say,  in  sub- 
stance, that  at  tbe  telephone  signal  he  went 
Into  tbe  booth  and  soon  harried  out — as  one 
of  them  said,  rushed  out — went  to  the  switch- 
board, was  asked  what  was  tbe  matter,  and 
he  "hollered"  up  and  said  we  are  burning  a 
man  on  the  line.  He  then  rushed  again  Into 
tbe  telephone  booth,  came  out,  and  signaled 
for  tbe  superintendent  with  tbe  steam  whis- 
tle. During  this  time  Mr.  Highfill  describes 
him  as  "running  around."  Mr.  Warren  hlm> 
self  says  that  when  be  had  pulled  out  tbe 
switch  be  called  tbe  boys  down  and  told  them 
that  "there  was  a  man  got  tangled  In  the 
wire  somewhere  and  pretty  near  killed."  Mr. 
Hamby  and  Mr.  HighfiU  both  state  that  dur- 
ing this  time  Mr.  Warren  was  very  much  ex- 
cited. Mr.  Warren  himself  says  that  he  was 
hurried,  but  not  excited.  His  hurried  efforts  to 
save  tbe  plaintiff's  life  consisted  of  bis  pulling 
out  the  switches  and  calling  the  superintend- 
ent When  be  pulled  the  switches  be  explain- 
ed his  act  to  one  of  tbe  Uoys  whom  he  called 
down  by  saying  that  a  man  was  tangled  in 
tbe  line  and  was  burning  up.  We  think  that 
the  words  were  a  part  of  the  act  which  iden- 
tified them  with  the  accident,  that  tbe  words- 
and  acts  were  coneurrent  within  the  meaning 
of  the  legal  rule,  and  that  tbe  evidence  was 
properly  admitted  as  a  part  of  the  res  gestK. 

[8,1]  V.  A  point  is  made  upon  tbe  giving 
by  tiie  court  of  tbe  instruction  No.  6.  This 
Is,  in  substance,  tbe  stereotyped  Instruction : 

"That,  if  the  jury  should  believe  that  any  wit- 
nera  has  wUlfally  testified  falsely  as  to  any  ma- 
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terial  fact,  they  are  at  liberty  to  disregard  the 
whole  or  any  party  at  the  testimony  of  such 
witness." 

We  attach  no  importance  to  the  fact  that 
the  words  "from  the  evidenoe"  are  not  nsed 
Id  this  InstructloD.  The  Jury  were  amply  In- 
structed that  this  was  the  sonrce  to  whl(di 
they  should  lodk  for  all  the  facts,  and  conid 
.not  have  misunderstood  It  or  have  been  mis- 
led by  the  omission  of  those  words  in  the 
IMiiticalar  part  of  the  instruction  which  we 
have  quoted.  We  think  that  under  the  au- 
thority of  Keellne  v.  Sealy,  2BT  Mo.  498,  165 
S.  W.  1088,  the  instruction  In  its  entirety 
was  properly  given.  There  was  plentiful 
evidence  upon  which  to  found  it  in  the  tes- 
timony of  the  principal  actor  representing 
the  defendant  in  the  occurroice.  In  addi- 
tion to  numerous  contradictions  of  himself 
in  the  testimony,  he  was  directly  asked  as  to 
a  former  statement  attributed  to  him  with 
reference  to  the  use  of  a  stab  switch  in  what 
was  called  the  arc  panel  at  quite  a  distance 
from  the  oil  switch  on  the  general  swltch- 
t)oard,  which  he  admitted  having  handled  at 
the  time  of  the  accident  This  was  used  for 
the  purpose  of  short-circaiting  the  arc  cur- 
rent, and  he  had  testified,  in  substance,  that 
it  was  always  used  by  him  in  making  the 
electric  connection  with  the  arc  wire.  He 
was  asked  if  he  had  not  said  to  two  of  plain- 
tlfTs  attorneys  who  bad  asked  him  for  infor- 
mation that  the  stab  was  not  used  oftener 
than  once  or  twice  a  month.  He  quibUed 
considerably,  and  finally  said  that  if  he 
made  the  statement  he  was  not  on  the  wit- 
ness stand,  and  that  they  had  no  business  to 
ask  him  questions.  The  importance  of  that 
particular  item  of  evidence  Is  plain,  and  bis 
answer  not  only  goes  to  the  questioa  of  his 
honesty  and  truthfulness,  but  affords  us  an 
excellent  illustration  of  the  necessity  in 
which  the  plea  of  general  negUgence  is  per- 
mitted In  such  cases. 

[10,11]  VI.  There  is  nothing  in  the  point 
that  the  instruction  H  refers  to  injuries  not 
charged  in  the  petition.  It  simply  mentions 
details  of  the  same  injuries  pleaded.  Nor 
does  the  fact  that  It  tells  the  jury  that  tn 
estimating  the  damages  they  may  believe 
from  the  evidence  he  sustained  they  will 
take  into  consideration  the  details  mention- 
ed. All  these  details  are  included  in  the  evi- 
dence, and  are  practically  undisputed.  The 
Jury  could  not  have  been  misled  by  the 
terms  in  which  it  is  expressed. 

[12]  yiL  The  defendant  asked  the  court 
to  instruct  the  jury  as  follows: 

"^e  court  Instructs  the  jury  that  the  law 
places  the  burden  upon  the  plaintiff  to  make  out 
his  case  by  the  preponderance  or  the  greater 
weight  of  the  credible  evidence.  The  mere  fact 
tiiat  the  ^bUntift,  Roy  Myers,  was  injured  while 
working  tor  the  city  of  Independence  does  not, 
standing  alone,  entitle  him  to  recover  anything 
in  this  case.  Before  the  plaintiff  is  entitled  to 
recover  a  verdict  in  his  favor,  he  must  prove  his 
case  to  your  satisfaction  1^  the  greater  weight 
of  the  erediUe  evidence,  and  tinleti  he  hat  done 
eo  you  mint  ditregari  the  fact  that  he  reoeivea 


tn/uriM,  and  return  your  verdict  In  favor  of  the 
defendant,  city  of  Indepemdence." 

Tills  instructloa  Illustrates  that  masterly 
use  of  language  by  which  even  ocpwts  are 
puEzled  and  juries  wait  with  patience  for 
such  explanatiou  as  their  author  can  give  of 
the  meaning  of  the  terms  he  has  tued.  It 
tells  them  that  unless  be  has  proven  his  case 
by  the  greater  w^bt  of  the  testimony  they 
must  disregard  the  fact  that  be  received  in-- 
juries.  In  a  case  in  which,  according  to  all 
authoritr,  the  fact  that  he  received  injuries 
cuts  so  large  an  evidential  figure,  it  Is  im- 
portant that  the  jury  should  be  plainly  in- 
structed whether  he  mast  prove  his  case  by 
the  greater  weight  of  evidence  before  the 
jury  coold  take  into  consideration  the  fact 
that  he  was  Injured,  or  whether  the  fact 
that  he  was  injured  by  the  turning  of  the 
current  of  electricity  through  his  body  might 
be  taken  Into  consideration  in  proving  "his 
case"  Is  not  explained.  A  careful  riding 
of  this  Instruction  Impresses  us  that  the 
words  we  have  italicized  have  no  logical  or 
grammatical  office  In  it,  other  than  that 
MThlch  lies  in  the  Websterian  definition  of 
the  word  "injury"  as  "an  act  which  damages, 
harms,  or  hurts,"  or  Its  legal  definition,  "an 
actionable  wrong."  In  a  case  of  this  char- 
acter where  so  much  depends  upon  the  de- 
duction of  fact  to  be  drawn  from  the  occur- 
rence of  the  Injury  the  vice  of  such  an  In- 
struction is  eEspecially  manifest. 

[IS]  YIII.  We  do  not  think  the  verdict  of 
$16,000  is  so  excessive  as  to  Indicate  passion 
or  prejudice  in  the  minds  of  the  Jury  or  any 
other  motive  than  the  desire  to  do  substan- 
tial justice  as  they  saw  it  The  injury  was 
a  terrible  one,  not  only  affecting  the  tissues 
it  destroyed,  but  those  which  as  the  ^result 
of  conservatlTe  surgical  treatment  remain. 
The  waUs  of  his  body  were  so  affected  that 
the  end  of  a  severed  rib  int»feres  with  the 
stomach,  rendering  his  movements  painful 
and  difilcult.  The  def«ulant  argues  that 
damages  resulting  from  the  permanent  Im- 
palrmoit  of  his  physical  capadtjr  ought  to 
be  limited  to  the  reduction  of  his  earnings 
figured  upon  the  basis  of  the  $2.80  he  was 
earning  as  a  young  man  of  28  to  the  wages 
he  was  receiving  at  the  time  Of  the  trial 
as  a  watchman.  On  the  other  hand,  tJie  ju- 
ry seemed  to  think  that  it  had  no  right  to 
place  such  a  terrible  handicap  upon  the 
future  of  a  life  that  seems  to  have  been 
fairly  successful  up  to  that  time,  without 
some  compensation  for  its  effect  upon  the 
probabilities  of  his  future.  They  had  the 
young  man  before  them.  He  survived  a 
long  and  painful  ezperlenoe  in  which  every 
attempt  was  made  to  save  such  portions  of 
bis  body  as  was  still  living  tissue,  and  to 
graft  new  skin  on  the  places  from  which  it 
had  been  burned  and  cut.  We  have  his  own 
testimony,  from  which  we  have  failed  to 
glean  any  unfavorable  impression  of  his 
character  or  former ,  capacity.  We  do  not 
see  in  the  record  any  occasicn  to  blame  the 
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ixay  or  the  trial  court  for  the  tunount  of 
this  verdict,  or  to  Interfere  with  their  action 
on  that  account.  Had  we  been  jurors  we 
might  have  taken  a  more  moderate  view,  bnt 
there  is  probably  some  good  reason  why  the 
law  has  denied  ns  that  capacity. 

[14]  IX.  nie  defendant  comitlalns  of  the 
staging  of  the  trial  on  the  part  of  the  plain- 
tiff and  Improper  remarks  made  by  counsel 
in  the  argament  to  the  Jury.  We  tail  to  find 
anything  reprehensible  in  the  record  In  that 
respect,  except  that  dtirlng  the. argument  to 
the  Jury  an  attorney  for  the  plaintiff  said : 

"Gentlemen,  the  great  sarprise  to  me  In  this 
case  is  that  toe  great  city  of  Independence,  with 
Its  vast  wealth  and  its  boasted  millions,  will 
come  here  to  this  eourt  with  its  attomaya  aad 
fight  the  oase."     , 

The  defendant  objected  to  this  "line  of 
argument  as  to  the  wealth  of  the  city  of  In- 
dependence as  an  impn^ter  argument"  The 
objection  was  overruled,  and  exceptions 
saved.  Defendant's  counsel  then  added  to 
the  objection  that  there  was  no  evidence  of 
the  fact,  and  that  the  statement  was  con- 
trary to  the  facts.  Again  overruled,  and  ex- 
ception saved.  The  court  then  denied  a  re- 
quest of  defendant  to  Instruct  the  jury  to 
disregard  that  argament  and  to  rebuke  conn- 
sel  who  made  it,  which  was  denied  and  ex- 
ception saved.  Defendant's  counsel  then 
Bald: 

"We  further  object  to  that  statement  as  not 
only  untme,  in  regard  to  the  city's  minions, 
that  there  is  not  any  evidence  of  that  fact  but 
on  the  contrary,  that  the  dty  is  involved  in  in- 
debtedness to  such  an  extent  that  there  is  no 
way  clearly  before  the  administration  to  get 
out  of  the  present  financial  condition." 

The  ooart  again  orermled  tiie  objection, 
and  exception  saved. 

That  this  argument  was  entir^  ontstde 
the  scope  of  the  evidence  cannot  be  denied, 
and  If  the  defendant  had  depended  npon  the 
court  for  relief  against  its  consequences,  we 
would  be  constrained  to  seriously  consider 
the  questlcMi  whetlier  a  new  trial  ought  net 
to  be  granted.  Instead  of  depending  npon 
the  court,  the  defendant  took  the  matter  in- 
to its  own  hands,  making  for  Qie  dty  a  plea 
of  poverty  amounting  to  actual  insolreaoy, 
regardless  of  the  absence  of  erldenoe  apoD 
that  point  We  do  not  think,  under  these 
drcamstances,  the  defendant  was  injnred 
by  the  remark  of  counsel. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  trial  Coatt  Ifl  affirmed. 

BAILBX',  a,  not  Sitting. 

PE>B  OTIBIAM.  The  foregoing  oplnloa  of 
BROWN,  CL,  is  adopted  as  the  opinion  of  the 
court  All  concur,  except  WOODSON,  J., 
not  sitting. 


DEUSS  y.  KASSELMANN.    (No.  14400.) 

(St  liOuis  Court  of  Appeals.     Missouri.      Oct 

24,  1916.    Rehearing  Denied 

Nov.  22,  1»16.) 

1.  CovpsomsK  AKD  SETTtnntHT  •=»6(4) — Coa- 

SI  DCRATIO  N— SlAN  DEB. 

Where  defendant  signed  en  instniment  a.Kree- 
Ing  to  pay  to  plaintiff  a  certain  sum  in  oonsider- 
ation  of  defendant's  having  spoken  words  claim- 
ed by  plalntifT  to  have  been  danderous,  and  suob 
words  were  not  slanderons  per  se,  and  plaintiff 
did  not  claim  or  prove  specif  damages,  there 
was  not  sufficient  proof  of  consideration  for  the 
instrument  to  warrant  peremptory  instraction 
for  plaintiff  in  his  action  thereon. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  f  40 ;   Dec  Dig.  «=> 

2.  Apfcai,  Airo  EsxoB  «»1002— Scopk— Coir- 

VLICTTira  EVIDBNOB. 

Where  the  evidence,  thongh  eonflicting^ 
would  have  have  sustained  peremptory  instruc- 
tion for  one  party,  bnt  the  court  snbmltted  it  to 
the  Jury,  which  found  for  such  party,  the  ver- 
dict was  oondusive  on  tlie  coart  en  appeal  I 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3936-3837 ;  Dec.  Dig.  «s» 
1002.]  j 

Appeal  from  St  IJMiia  Cbenit  Ceort; 
Geo.  C.  Hitchcock,  Judge.  , 

Action  by   John  Delss  against  Henry   J.        I 
Kasselmann.    From  a  Judgment  for  defend- 
ant in  the  circuit  court  reveralBg  the  Jadg-        i 
ment  of  the  Justice  ol  the  peaces  plaintiff       '■ 
appeals.    Affirmed. 

John  Feld,  of  St  Louis,  for  appellant    <X        j 
J.  Mudd,  of  St  Lonlo,  for  respondent 

ALItBN,  3.  Tbia  Is  an  action  originally 
instituted  before  a  justice  of  the  peace  found- 
ed upon  the  following  instrument  of  writing 
executed  by  defendant,  viz.: 

"I,  Henry  J.  Kasselmann,  the  undersigned,  here- 
by agree  to  pay  to  John  Delss,  the  snaa  of  one 
hundred  ($lOO.OO)  dollars  on  or  before  September 
7,  1913,  as  damages  by  said  Jo)in  Deiss  sustain- 
ed on  account  of  slanderous  and  defamatory 
words  spoken  l)y  me  against  him  in  a  meeting  of 
the  Holy  Trinity  Mutual  Aid  Society  held  on 
Sunday,  August  3,  1913,  at  the  hall  on  Four- 
teenth and  Mallinckrodt  streets,  in  St  Lonis,  Mo., 
and  I  also  agree  to  apologize  to  said  John  Deiss. 
in  open  meettng  of  said  Holy  Trinity  Mutual  Aid 
Society  to  be  held  on  Sunday,  September  7, 191.^. 
and  will  request  said  sodety  by  its  secretary  to 
spread  upon  the  minates  of  said  society  my  apol- 
ogy so  made,  and  also  request  that  said  apology 
be  read  by  the  secretary  at  the  regular  October 
meeting.  I  also  agree  that  the  form  of  my  apol- 
ogy to  be  ao  made  by  me,  as  above  stated,  and  to 
be  spread  upon  the  minotea  of  the  Holy  Trinity 
Mutual  Aid  Society  by  its  secretary,  as  afore- 
said, shaB  be  drawn  by  John  Feld,  the  attorney 
of  said  J(An  Deiss. 

{Signed]   H.  J.  rasaelmanw  " 

Plaintiff  prevailed  before  the  Jostice  of 
the  peace.  On  defendant's  appeal  to  the  dr- 
cult  court  th»  trial,  before  the  ooort  and  a 
jury,  resulted  in  a  verdict  and  Judgment  for 
defendant;  aad  the  case  la  here  on  plain- 
tiff's appeal. 


(ftssPor  other  e«Mi  ■••  sam*  tepie  and  KBf-irUMBSa  la  aU  May-Wumben*  BlBHts  and  la 
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Wben  the  catnse  readied  the  drcnlt  court 
defendant  put  In  an  answer,  admittlDg  the 
execution  of  the  Instrument  sued  upon,  but 
averring  that  the  same  was  executed  with- 
out oonslderatlon,  and  was  for  this  reason 
void.  And  defendant  averred  that  at  the 
time  of  the  signing  of  the  Instrument  he  was 
Ignorant  of  the  law  of  slander,  and  that  be 
signed  the  same  relying  upon  the  representa- 
tions of  plaintiff's  attorney  that  certain 
words  alleged  to  have  been  spoken  by  de- 
fendant of  plaintlft  were  tn  law  a  Blander 
upon  plaintiff,  and  that  plaintiff  had  suffered 
loss  from  the  speaking  thereof;  whereas 
defendant  in  fact  uttered  no  slander  against 
plaintiff,  and  plaintiff  sustained  no  loss  what- 
soever because  of  any  words  uttered  by  de- 
fendant 

It  appears  that  plaintiff  and  defendant 
were  manbers  of  the  society  referred  to  tn 
the  instrument  sued  vpaa,  of  which  it  is 
said  one  was  not  eotitled  to  remain  a  member 
unless  be  regularly  "made  communion."  Ac- 
cording to  the  testtmony  of  plaintiff,  defend- 
ant, at  a  meeting  of  this  society  on  August 
S,  1913,  said  of  plaintiff: 

"Whenever  the  Holy  Triaity  Society  goes  to 
communion  Mr.  Deias  [plaintiff}  is  never  there, 
and  Mr.  Deisa,  you  never  see  In  there.  Mr. 
Deiss  is  a  bad  man  to  belong  to  that  society,  be- 
cause he  does  not  go  to  church.  Ton  never  see 
him  there." 

A  witness  for  plaintiff  testified  that  defend- 
ant, upon  the  occasion  mentioned,  said  that: 

Plaintiff  was  "a  poor  member  of  the  society, 
because  yon  never  see  him  in  church  and  never 
see  him  in  the  holy  commanion;  he  isn't  fit  to 
be  a  member  of  that  society." 

Defendant  teatlfled  that  the  language  used 
was: 

"I  haven't  seen  John  Deiss  in  church  five  times 
on  Sunday,  and,  furthermore,  I  haven't  seen 
him  at  general  coramoDion  oa  Holy  Trinity  Sun- 
day when  we  went  to  communion." 

It  appears  that  plaintiff,  who  was  present 
at  the  meeting,  then  and  there  declared  that 
he  would  make  defendant  pay  dearly  for 
what  the  latter  had  said,  and  that  defendant 
thereupon  agreed  to  apologize.  Thereafter 
defendant  was  visited  by  plaintiff's  counsel 
who  later  prepared  the  instrument  sued  upon 
which  was  signed  by  defendant. 

[1, 2]  Appellant  complains  of  the  action  of 
the  trial  court  In  refusing  to  peremptorily 
instruct  the  Jury  to  return  a  verdict  In  his 
favor.  But  this  contention  cannot  be  upheld. 
It  by  no  means  conclusively  appeared  that 
the  instrument  sued  upon  had  a  considera- 
tion to  support  It  According  to  plaintiff's 
own  tendon  of  the  matter,  the  words  alleged 
to  have  been  spoken  by  defendant  were  not 
slanderous  per  se;  and  plaintiff  adduced  no 
evidence  whatsoever  tending  to  show  that  he 
had  suffered  any  damage  by  reason  of  the 
speaking  thereof.  So  far  as  the  record  dto- 
dosee,  plalntltf  bad  no  foundation  whatever 
for  the  bringing  of  an  action  against  defoid- 


ant  for  slander.  The  contention  is  made  that 
plaintiff  in  good  faith  believed  that  he  had  a 
cause  of  action,  and  that  his  forbearance  to 
prosecute  a  suit  under  such  drciunstances 
furnished  a  sufficient  consideration  for  the 
execution  of  the  instrument  The  theory  thus 
advanced  is  fully  considered  In  an  opinion  of 
this  court  by  Reynolds,  P.  J.,  in  the  recent 
case  of  Heck  v.  Watkhis,  183  S.  W.  351, 
where  many  of  the  cases  treating  of  the  sub- 
ject are  discussed.  And  it  is  unnecessary  for 
us  to  here  pursue  the  matter  at  length.  As 
said  in  the  Heck  Oase,  supra,  the  good  faith 
of  a  party  who  accepts  a  promise  in  com- 
promise or  settlement  of  a  supposed  claim 
"must  have  some  tenable  ground  to  stand 
on."  TThere  must  be  an  actual,  bona  fide 
claim  iq)on  at  least  a  colorable  right  Holla- 
day-Klots  Lumber  Co.  v.  Beekman  Xiumber 
Co.,  186  Mo.  App.  ITC,  116  S.  W.  436. 

In  order  that  there  may  be  said  to  have 
been  any  consideratioa  for  defendant's  prom- 
ise to  pay  plaintiff  |100,  it  must  at  least 
appear  that  plaintiff  had  some  reasonable, 
tenable  ground  upon  which  to  base  an  honest 
belief  that  he  had  a  cause  of  action  against 
defendant  for  slander.  Since  the  words  said 
to  have  been  spoken  were  not  slanderous  per 
se,  such  beUet  if  any,  on  plaintiff's  part 
could  have  had  ao  foundation  whatever  un- 
less he  knew  that  he  bad  sustained  a  money 
or  property  loss  as  the  result  of  the  speaking 
of  such  words,  or  had  reasonable  ground  to 
believe  that  he  had  sustained  such  loss.  As 
said,  tbetre  is  ■»  evldeBee  that  plaintiff  suf- 
fered any  known  money  or  property  loss  as 
a  result  of  the  speaking  of  any  words  by  de- 
fendant; nor,  so  far  as  we  can  discover,  is 
there  anything  la  the  reoard  having  any  ten- 
dency to  show  that  plaintiff  could  have  had 
any  reasonable  ground  to  believe  that  he  had 
thereby  suffered  such  a  loss.  Under  the  evi- 
dence adduced,  therefore.  It  would  appear 
that  not  only  was  the  peremptory  Instruction 
offered  by  plaintiff  rightfully  refused,  but 
that  the  court  might  with  propriety  hare  di- 
rected a  verdict  for  defendant.  The'  case 
was,  however,  submitted  to  the  Jury  by  in- 
structions entirely  in  accord  vHth  the  view 
which  we  have  above  expressed.  And  the 
verdict  of  the  Jury  under  these  instructions 
concludes  the  matter  here. 

Plaintiff  complains  of  an  instruction  given 
at  defendant's  request  upon  the  ground  that 
the  Instruction  leaves  it  to  the  Jury  to  deter- 
mine what  would  be  a  "good  and  sv^fflclent 
consideration"  for  defendant's  promise.  But 
in  view  of  the  fact  that  the  instruction  pro- 
ceeds to  tell  the  Jury  precisely  what  must  be 
found,  under  the  drcumetances,  to  constitute 
a  considerafion  for  the  promise,  the  argu- 
ment thus  advanced  Is  without  merit 

The  Judgment  Should  accordingly  be  affirm- 
ed ;  and  it  is  so  ordered. 

BBXNOLDS,  P.  J.,  concnnu 
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NOVINGBR  BANK  t.  ST.  LOUIS  UNION 
TRUST  CO.  et  al.    (No.  12109.) 

(Kansas  City  Court  of  Appeals.    Missouri.    Not. 

6,  1916.    Rehearing  Denied 

Nov.  27,  1916.) 

1.  PusADiNO  «=>214(2)  —  Demtjbbeb  —  Admib- 
BioN  OF  Facts  Weli,  Pleaded. 

A  demurrer  to  answer  and  bill  of  inter- 
pleader  admits  all  facta  well  pleaded  therein. 

[Ed.    Note.— For    other    cases,    see   Pleading, 
Cent.  Dig.  {  526;    Dec.  Dig.  «=3214(2).] 

2.  INTEBFLEADEB  ®=>10— PesSONS  ENTITUn>— 
T1IT7STEE  TTNDKB  BORD  MORTOAGE. 

The  trustee  under  a  mortgage  securing  cet^ 
tain  corporate  bonds,  which  has  administered  the 
fund  resulting  from  the  sale  of  the  property  as 
far  as  it  safely  could  and  holds  the  remainder, 
over  which  there  is  dispute,  as  a  mere  disinter- 
ested stakeholder  ready  to  pay  it  to  whomsoever  it 
may  belong,  and  against  whom  one  suit  has  al- 
ready been  brought  and  otliers  threatened,  Is  en- 
titled to  interpleader,  unless  its  right  thereto  it 
defeated  by  some  subsequent  occurrence. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent.  Dig.  |  12;   Dec.  Dig.  «=>10.] 

3.  INTEBFLEADEB    «=»10— DEFENSES— PABTIAL- 
ITT. 

Where  the  validity  of  8  of  the  9  bonds  held 
by  a  bank  was  in  dispute  by  the  other  bond- 
holders, the  fact  that  the  trustee  after  sale  of 
the  property  offered  to  pay  the  entire  amount 
into  court,  to  be  paid  to  the  persons  entitled 
thereto,  instead  of  paying  the  bank  its  distribn- 
tive  share  on  the  bond  which  was  not  questioned, 
does  not  show  partiality  by  the  trustee  which  de- 
prives it  of  its  right  to  have  the  claimants  inter- 
plead, since  the  court  can  immediately  award 
the  pasrment  of  the  share  of  such  bond  to  the 
bank,  and  the  latter  is  therefore  not  harmed. 

[EM.  Note.— For  other  cases,  see  Interpleader, 
Ont  Dig.  {  12;  Dec.  Dig.  «=»10.] 

4.  Interplbadeb  «=>23— Bnx— SuFnoiENOT— 
Claims  of  PABTixa 

A  bill  for  interpleader  need  not  state  the 
facts  npon  which  the  rival  claimants  to  the  fund 
depend  with  the  same  particularity  required  of 
the  claims  when  they  filed  their  plea,  but  It  is 
snfflcient  if  the  bill  states  the  respectiye  claims 
in  such  a  way  as  to  show  that  there  is  ground 
for  them,  and  a  reasonable  doubt  as  to  where  the 
money,  should  go. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  K  47,  61;   Dec.  Dig.  «=>23.] 

5.  INTEBFLEADEB   «=>11   —  AKOUNT    PaTABLX 

INTO  CouBT— Claimants. 
Wliere  all  of  the  other  bondholders  in  set- 
tling with  the  trustee  on  the  distribution  of  the 
proceeds  of  the  foreclosure  sale  reserved  the 
question  of  their  right  to  the  distributive  share 
of  bonds  held  by  a  bank,  the  validity  of  which 
was  questioned,  the  trustee  is  justified  in  pay- 
ing into  court  the  entire  sum,  though  only  part 
of  the  other  bondholders  had  formally  notified 
him  that  they  questioned  the  validity  of  the 
bonds  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  H  13-34;   Dec.  Dig.  <3=>11.] 

6.  INTEBFLEADEB  ®=>9— GBOUNOS  OF  BSLIKi^- 

Pbivitt  of  Title. 
All  holders  of  bonds  secured  by  a  mortgage 
on  corporate  property  assert  a  right  to  the  fund 
resulting  from  a  foreclosure  sale,  which  comes 
from  the  same  source,  and  therefore  can  be  re- 
quired to  interplead  as  to  their  rights  to  the 


fund,  though  there  la  no  privity  In  Out  title  of 
the  respective  parties  to  the  bonds  held  by  them. 
[Ed.  Note.— For  odier  cases,  see  Interpleader, 
Cent  Dig.  8  10;  Dec.  Dig.  <g=>9.] 

7.  INTEBFLEADEB      4=9lO — ^DEFENSES — ^DlSPTTTE 
AS  TO  AUODNT. 

A  real  dispute,  between  the  party  seeking 
interpleader  and  Uiose  claiming  the  funds,  is 
fatal  to  the  right  to  have  the  claimants  inter- 
plead. 

[Ed.  Note.— For  other  cases,  see  Inteipleadcr, 
Cent  Dig.  |  12;  Dec.  Di<.  «=9lO.] 

8.  Intebpueadeb  «s»10— DEixirsE  — Dxsptttk 

AS  TO  Amount. 
The  right  to  interpleader  cannot  be  defeated 
by  an  unfounded  assertion  that  there  is  more 
due  from  the  trnstee  than  is  admitted  by  him, 
and  therefore  an  answer,  by  way  of  cross-bill 
for  interpleader,  which  alleges  that  the  plaintiff 
in  his  complaint  claimed  more  than  was  due,  not 
in  good  faith,  but  solely  to  defeat  defendant's 
right  to  an  interpleader,  is  not  demurrable. 

[Ed.  Note.— For  other  eases,  see  Interpleader, 
Cent.  Dig.  |  12;  Dec.  Dig.  «=s>10.] 

9.  Interplbadeb     4=9lO— Defbnsk— iNTiacKST 
IN  Contbovebbt. 

A  trustee  under  a  mortgage  securing  corpo- 
rate bonds  does  not,  by  paying  the  expenses  of 
the  sale,  including  the  amount  of  the  trustee's 
commission  as  fixed  by  statute,  retain  an  interest 
in  the  fund  which  defeats  his  right  to  hare  the 
claimants  thereto  interplead. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  {  12;    Dec.  Dig.  «=»10.] 

Appeal  from  Circnit  Court,  Adair  Coim^; 
C.  D.  Stewart,  Judge. 

Action  by  tbe  NoTinger  Bank  against  tbe 
St.  Louis  Union  Trust  Company  and  another, 
in  which  the  defendants  filed  an  answer  by 
way  of  cross-blU  for  Interpleader.  Judgment 
for  the  plaintiff  on  demurrer  to  the  answer, 
and  defendants  appeal.  Reversed  and  re^ 
manded. 

Campbell  &  Ellison,  of  Klrksvllle,  for  ap- 
pellants.   Higbee  &  Mills,  of  KlrksvUle,  for 

respondent. 

TRIMBLE,  J.  Tbe  Rombauer  Coal  Com- 
pany executed  a  mortgage  upon  Its  coal  mine 
and  plant  to  the  defendant  the  St.  Louis  Un- 
ion Trust  Company,  as  trustee,  to  secure  200 
bonds  of  $600  each,  payable  to  bearer,  and 
due  March  1,  1916.  Upon  default  In  the  pay- 
ment of  any  interest  or  of  any  of  the  princi- 
pal of  any  of -said  bonds,  the  trustee  was  au- 
thorized by  said  mortgage  to  sell  the  mort- 
gaged property  at  foreclosure  sale,  after  no- 
tice, at  the  courthouse  door,  in  the  usual 
manner  of  such  sales  (except  that  the  sale 
might  be  conducted  by  any  ag^t  appointed 
by  tbe  St.  Louis  Union  Trust  Company),  and 
upon  such  sale,  after  paying  the  costs  and 
expenses  of  executing  the  trust,  it  was  tbe 
duty  of  said  trustee  to  apply  tbe  proceeds  of 
such  sale  equally  to  the  payment  of  all  the 
bonds  then  outstandlog  and  owed  by  said 
company. 

The  coal  company  defaulted  in  the  payment 
of  its  bonds,  and  on  tbe  6th  of  July,  1914,  the 
trustee  in  the  mortgage,  through  its  agent. 
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Orr,  defendant  herein,  sold  said  property  at 
foredosnre  sale  tor  ^,000.  On  the  same 
day,  and  within  a  few  bonra  after  the  sale, 
and  before  the  purchase  money  had  come  Into 
the  trustee's  hands,  and  before  the  distrlbn- 
tlve  share  of  each  bondholder  conid  be  as- 
certained, plalntlfC,  as  the  holder  of  9  of  said 
bonds,  brought  this  salt  against  defendants 
to  recover  the  sum  of  $1,440,  with  Interest 
and  costs,  as  its  distributive  share.  It  will 
be  observed  that  $1,440  is  the  precise  amount 
to  which  the  holder  of  0  bonds  wowld  have 
been  entitled  If  the  entire  $32,000  was  to  be 
distributed,  instead  of  the  net  amount  left 
after  deducting  the  trustee's  commissions  and 
the  expenses  of  sale. 

Immediately  upon  receipt  of  the  purchase 
price  of  $32,000,  the  trustee  added  thereto  the 
sam  of  $688  in  the  sinking  fund  in  its  hands 
(presumably  created  under  and  by  the  terms 
of  the  mortgage),  making  a  total  sum  of  $32,- 
688,  which,  after  deducting  $500.70,  expenses 
of  sale,  left  $32,187JK)  for  dlstrlbntl(»  among 
the  holders  of  the  outstanding  bonds. 

Thereupon  the  trustee  made  a  statement 
of  its  accounts,  showing  that  the  9  bonds 
claimed  by  plaintiff  were  entitled  to  a  pay- 
ment of  $1,451.52,  which,  as  will  be  observed, 
ia  $11.52  more  than  the  amount  claimed  by 
plaintiff  In  its  suit  as  then  standing.  Before 
any  distribution  could  be  made,  the  other 
bondholders,  namely,  R.  B.  Rombauer,  holder 
of  74  bonds  of  the  face  value  of  $37,000,  the 
Goodman  Manufacturing  Company,  holder  of 
30  bonds  of  the  face  value  of  $16,0(f),  and 
the  German  Savings  Institution,  holder  of 
40  bonds  of  the  face  value  of  $20,000,  notified 
the  trustee  that  plaintiff  was  not  entitled  to 
any  distributive  share  on  $2,500  of  the  bonds 
held  by  it,  because  they  were  issued  In  viola- 
tion of  section  8,  art.  12,  of  the  Missouri 
Constitntlon,  which  provides  that  no  corpo- 
ration shall  issue  stock  or  bonds,  except  for 
money  paid,  labor  done,  or  property  actually 
received,  and  for  no  other  consideration 
whatever,  and  that  $1,500  more  of  the  bonds 
claimed  by  plaintiff  were  held  by  It  in  viola- 
tion of  its  agreement  with  the  Rombauer 
Coal  Company  without  color  of  title  thereto. 

Thereupon  the  trustee  filed  an  answer  to 
plaintiff's  petition,  setting  up  the  foregoing 
facts,  and  stating  that  it  had  in  its  hands 
$1,461.52,  or  $11.62  more  than  plaintiff  was 
seeking,  for  distribution  on  said  9  bonds; 
that  it  could  not  pay  said  amount  to  plaintiff 
without  incurring  liability  to  the  other  claim- 
ants, and  asked  that  it  be  allowed  to  pay  said 
mim  into  court  and  the  rival  claimants  he 
required  to  interplead  therefor. 

Plaintiff  demurred  to  this  answer,  and  was 
sustained,  but  immediately  thereafter  filed 
an  amended  petition  against  defendants,  to 
recover  its  distributive  share  On  said  9  bonds 
4dalined  by  it,  alleging,  however,  that,  in  ad- 
dition to  the  $82,000  received  as  the  purchase 
price  ot  the  mortgaged  property,  defendants 
"bad,  and  still  have  In  their  hands,  the  fur- 
ther snm  of  $1,000,''  making  a  total  of  $83.- 


000  for  distribution  ratably  on  plaintift*s  said 
bonds,  out  of  which  plaintiff  prayed  that  it 
have  and  receive  $1,48S,  together  with  inter- 
est and  costs. 

To  this  amended  petition  filed  by  plaintiff, 
the  defendant  St.  Louis  Union  Trust  Compa- 
ny filed  an  answer  and  bill  of  interpleader, 
in  which  it  set  up  the  same  facts  hereinbe- 
fore stated  as  being  contained  in  Its  former 
answer.  It  further  set  up  that  it  had  exhib- 
ited its  accounts  as  trustee  to  all  the  bond- 
holders of  the  Rombauer  Coal  Company,  who 
found  the  same  to  be  Just  and  true,  and  that 
bondholders  to'  the  amount  of  $95,500  (which 
was  all  of  the  bonds  except  $4,500,  or  the  9 
bonds  claimed  by  plaintiff)  had  settled  with 
the  defendant  as  trustee,  leaving,  however, 
the  question  as  to  what  amount  plaintiff  was 
entitled  ft)  under  Its  dalm  to  the  9  bonds 
subject  to  farther  determination;  that  upon 
a  trial  of  the  case  It  would  appear  from  the 
undisputed  evidraice  that  the  total  amount  re- 
ceived by  said  defendant  from  all  assets  of 
the  mortgagor  was  $32,688,  and  that  the 
total  net  sum  for  distribution  was  $32,187.30, 
and  that  there  could  be  no  dispute  as  to  the 
amount  received  for  dlstrlbn^n,  since  its 
correctness  was  admitted  by  all  of  the  bond- 
holders, including  the  plaintiff;  that  the  al- 
legation in  plaintiff's  amended  petition  that 
the  trustee  had  received  $1,000  in  addition  to 
the  $32,000,  making  a  total  of  $33,000  for  dla- 
tributlon,  was  not  made  in  good  faith,  but 
for  the  sole  and  only  purpose  of  making  it 
appear  that  there  Is  a  dispute  as  to  the 
amount  of  money  in  said  defendant's  hands 
for  distribution,  and  only  for  the  purpose *of 
depriving  defendant  of  its  right  to  file  a  bill 
of  Interpleader. 

The  answer  and  bill  of  Interpleader  fur- 
ther alleged  that,  owing  to  the  conflicting 
claims  of  the  parties,  as  hereinbefore  stated, 
the  defendant  trustee  was  in  danger  of  be- 
ing harassed  by  suits  of  the  various  rival 
claimants  of  the  funds  In  Its  hands.  Tt, 
therefore,  prayed  that  It  be  permitted  to  pay 
said  $1,451.52  Into  court,  and  the  rival  claim- 
ants be  required  to  Interplead  therefor. 

To  this  second  answer  and  bill  of  inter- 
pleader the  plaintiff  demurred  as  before. 
The  trial  court  sustained  It,  and  the  trustee 
stood  upon  its  answer  and  bill.  Thereupon 
the  court  rendered  Judgment  for  $1,581.75, 
being  not  only  for  the  fall  amount  claimed 
by  the  plaintiff,  but  also  for  nearly  $100  in- 
terest, together  with  costs.  The  defendant 
trustee  has  appealed. 

[1, 2]  The  demurrer  to  the  answer  and  bill 
of  interpleader  admits  all  facts  well  pleaded 
therein.  It  is  admitted,  therefore,  that  the 
defendant  trust  company  was  trustee  in  a 
certain  mortgage ;  that  It  was  foreclosed,  and 
the  property  sold  for  a  certain  sum ;  that  in 
a  few  hours  after  the  sale,  and  before  any 
distribution  ooold  be  made,  plaintiff  sued  the 
trustee  for  a  distributive  share  of  the  gross 
som  received  for  the  property,  without  aUow- 
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log  any  deductions  for  tmstee'a  commtsslon 
(fixed  by  statute,  section  28G6,  B.  S.  Mo.  1900) 
or  expenses  of  sale ;  that  the  tmstee  was  noti- 
fied by  certain  bondholders  not  to  pay  plain- 
tiff on  the  bonds  claimed  by  It  for  the  reasons 
hereinabove  stated ;  that  said  trustee  has  set- 
tled with  the  other  bondholders,  except  as  to 
whom  should  be  paid  the  dlstrlbntlTe  share 
on  the  9  bonds  claimed  by  plalntifF;  that 
for  such  payment  it  has  the  sum  of  $1,461.52, 
which  It  Is  desirous  of  paying  to  whomsoever 
Is  entitled  thereto,  but  cannot  do  so  on  ac- 
count of  the  conflicting  claims  aforesaid;  and 
that,  to  protect  itself  from  being  harassed  by 
numerous  suits,  it  asks  to  be  allowed  to  pay 
the  money  Into  court  and  have  the  rival 
claimants  interplead  therefor.  In  other 
words,  defendant  is  the  trustee  of  a  fund 
which  it  has  administered  promptly  and  with 
dispatch  as  &r  as  it  could,  and  It  holds  the 
remainder  of  the  fund,  over  which  the  con- 
tention is  made,  as  a  mere  disinterested 
stakeholder,  readiy  to  pay  it  to  whomsoever 
it  belongs,  but  not  knowing  to  whom  It  should 
be  paid,  and  consequently  it  seeks  the  protec- 
tion of  a  court  of  equl^.  And  this  protec- 
tion is  songht  after  one  suit  has  already 
been  brought  against  It  and  it  stands  expos- 
ed to  the  hazard  of  stUl  others.  It  would 
seem  that,  under  these  circumstances,  the 
sltuatlcHi  of  the  trustee  would  call  for  the  in- 
terposition of  a  court  of  equity  unless  some- 
thing has  occurred  or  exists  which,  clearly 
and  upon  the  plainest  principles  of  Justice, 
puts  the  trustee  outside  the  pale  of  an  equity 
court's  consideration.  As  a  trustee  placed, 
through  no  fault  of  its  own,  In  circumstances 
which  it  has  reasonable  doubt  as  to  the  prop- 
er disposition  of  funds  In  Its  hands,  it  has  a 
right  for  Its  own  protection,  to  apply  to  a 
court  of  equity.  Hayden's  Bz'rs  v.  Marma- 
duke,  19  Mo.  403.  "A  biU  of  Interpleader  is 
an  invention  of  equity  Jurisprudence,  and  is 
designed  to  relieve  a  party  who  holds  In  trust 
a  fund  to  which  there  are  several  claimants, 
and  who  In  good  faith  Is  in  doubt,  and  has 
reasonable  grounds  to  doubt,  as  to  whom  It 
should  be  paid."  Little  ▼.  St.  Louis  Union 
Trust  Oo.,  197  Mo.  281,  loc.  dt  298,  94  S.  W. 
890,  895.  The  tacts  in  the  case  at  bar,  as  to 
the  situation  of  the  trustee,  are,  in  many  re- 
spects, very  similar  to  the  case  last  cited. 

[3]  But  It  Is  said  the  answer  shows  that 
the  trust  company  Is  not  an  Impartial  and 
disinterested  stakeholder.  There  is  nothing 
in  the  facts  stated  which  disclose  interest  or 
partiality.  On  the  contrary,  the  facts  show 
that  the  trustee  has,  at  all  times,  performed 
its  duties  promptly  and  impartially,  and  been 
willing,  from  the  first,  to  turn  over  the  en- 
tire fund  in  its  hand,  which  was  more  than 
the  plaintiff,  at  first,  claimed,  even  on  the 
gross  amount  of  the  purchase  price  Instead 
of  the  net  amoant  left  after  the  payment  of 
expenses  fixed  and  required  to  be  paid  by 
law.  Plaintiff  says  that  only  8  of  its  9  bonds 
were  questioned  aiy  the  otber  claimants,  and 


tbetetore  it  Is  entitled  to  its  pro  rata  share 
en  that  1  bond  at  least,  and  that  therefore 
the  trustee  should  have  paid  that  share  to  it 
without  question,  and,  since  it  has  not  done 
so,  defendant  Is  partial,  and  loses  its  ri^t  to 
seek  the  aid  of  equity.  But,  defendant  of- 
fered to  pay  the  whole  fund  into  court.  The 
failure  of  the  trustee  to  observe  that,  per- 
haps, 1  bond  was  not  questioned  did  not  re- 
sult in  any  harm  to  plaintiff  or  advantage  to 
either  the  trustee  or  the  rival  claimants.  If 
It  appeared  that  plaintiff's  right  to  one  bond 
was  not  questioned,  the  court  could  direct 
that  the  amount  due  on  It  be  at  once  paid  to 
plaintiff,  and  t&at  the  different  claimants  in- 
terplead for  the  remainder.  To  deny  the 
trustee  the  refuge  afforded  by  a  court  of 
equity  merely  because  of  this  fact,  wWch 
could  result  in  no  possible  harm  to  any  one, 
would  Indeed  sacrifice  defendant's  equitable 
rights  to  the  most  attenuated  technicality. 

[4]  It  Is  claimed  that  the  answer  is  bad  on 
demurrer  because  the  grounds  upon  wbidi 
the  other  claimants  object  to  the  plaintiff  p&- 
celvlng  a  distributive  share  upon  the  bonds  it 
holds  are  not  stated  with  greater  particulari- 
ty ;  that,  as  stated,  they  are  mere  concloslona 
of  law  and  tender  no  Issue.  But  it  is  not  nec- 
essary for  the  one  praying  for  an  order  of 
Interpleader  to  state  the  facts  upon  whldi 
the  rival  claimants  depend,  with  the  same 
particularity  required  of  the  claimants  when 
they  file  their  interplea.  All  that  is  neces- 
sary in  this  regard  Is  that  the  bill  of  inter- 
pleader shall  state  the  respective  claims  in 
such  way  as  to  show  that  there  is  some 
ground  for  their  contention  and  a  reasonable 
doubt  as  to  whom  the  money  should  go.  Ro- 
bards  v.  Clayton,  49  Mo.  App.  611.  Wb^a  it 
appears  that  there  Is  a  substantial  doubt  or 
hazard  of  payment,  this  is  sufficient  Smith 
V.  Grand  Lodge,  A.  O.  U.  W.,  124  Mo.  App. 
181,  loc.  dt  201,  101  S.  W.  662 ;  Woodmen  of 
the  World  7.  Wood,  100  Ua.  App.  655,  T5  a 
W.  377. 

[f ]  It  Is  further  urged  that  as  the  holders 
of  only  144  of  the  bonds  have  claimed  a 
right  to  the  fund,  and  the  holders  of  the  oth- 
er 48  (being  the  remainder  of  the  200  except 
plaintiff's  9),  have  not  asserted  any  claim  to 
plaintiff's  9  bonds;  therefore  the  proportion 
which  might  have  been,  but  was  not  claimed 
by  the  holders  of  the  48  bonds  should  have 
been  paid  to  plaintiff  in  addition  to  the 
amount  due  on  the  1  bmid  hereinbefore  men- 
tlbned.  What  has  be^  sold  with  reference 
to  the  failure  to  pfty  the  amoaat  due  on  the 
1  bond  applies  to  this  point  as  well.  Besides, 
In  the  blU  of  interpleader,  it  appears  that 
all  of  the  bondholders,  other  than  plaintiff, 
in  their  settlement  with  the  tmstee,  reserved 
the  question  of  the  validity  of  plainttlTs 
right  to  payment  on  said  9  bonds,  and  conse- 
quently the  bolders  of  the  other  48  bonds 
may,  at  any  due  and  proper  time,  assert  their 
right  to  a  diare  in  the  fund,  if  plaintiff's 
rights  should  prove  to  be  invalid. 
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[•]  We  do  aot  wodeiretand  plalntlfl's  point 
tbat  tbere  Is  no  privity  of  rights  or  of  con- 
tract beween  the  jwrtles,  and  that  the  claims 
to  the  fund  In  dispute  are  not  dependent  or 
derived  from  a  common  source.  It  is  trae 
the  yarlons  claimants  do  not  assert  their 
right  to  a  share  In  the  fund  through  any 
claim  of  title  to  the  bonds  plaintiff  claims  to 
own.  They  assert  their  right  to  the  fund  in 
the  trustee's  hands,  which  fund  was  derived 
from  a  sale  of  property  In  foreclosure  of  a 
mortgage;  That  fond  belongs  to  the  owners 
and  holders  of  those  bonds  which  had  been 
legally  Issued  and  had  become  valid  obliga- 
tions of  the  mortgagor  and  liens  on  the  prop- 
erty. If  the  bonds  claimed  by  plaintur  never 
became  valid  obligations,  then  the  fund  In 
question  belongs  to  those  bondholders  whose 
bonds  are  valid,  np  to  the  extent  of  their 
claims.  H«ace  all  claimants  assert  a  right  to 
the  same  fond,  and  their  respective  titles 
oome  from  the  same  common  source.  It  is 
not  Indtattoisable  that  the  Identity  of  the 
thing  claimed  shall  be  absolute  and  perfect 
throughout.    11  Ency.  of  PI.  4  Pr.  454. 

[7, 11  The  most  important  point  raised  by 
plaintur  is  that  there  is  a  dispute  between 
plaintiff  and  the  trustee  as  to  the  amount  of 
the  fund.  The  rule  Is  well  settled  that  If 
there  Is  a  real  dispute  between  the  party 
Eieeldng  to  obtain  an  order  of  Interpleader 
and  those  claiming  the  fund,  such  dispute 
Is  fatal  to  the  right  to  have  the  claimants 
Interplead.  But  Is  there  any  real  dispute 
here?  The  plaintiff  In  Its  original  petition 
asks  for  its  full  proportionate  share  of  the 
gross  amount  of  the  purchase  price  without 
regard  to  any  ezpenftes  of  sale  which  neces- 
sarily must  be  paid  and  which  axe  fixed  by 
law.  The  trustee  answers  that  it  has  a 
(reater  amount  In  Its  hands  than  the  plain- 
tiff asserts,  whereupon  the  plaintiff  flies  an 
amended  petition,  stating  that  the  trustee 
received  $32,000  as  the  purcha&e  price  of  the 
pr(H>erty,  and  on  additional  $1,000  from  else- 
where, without  stating  any  facts  to  show 
where  It  came  from  or  to  explain  Its  source. 
The  trustee.  In  its  second  answer  and  bill  of 
Interpleader,  says  the  allegation  that  It  receiv- 
ed $1,000  is  untrue,  and  is  not  made  In  good 
faith,  but  DOleiy  for  the  purpose  of  defeat- 
ing defendant's  right  to  an  order  of  Inter- 
pleader. If  this  allegation  Is  well  pleaded, 
then  plalntlfl's  demurrer  admits  Its  truth; 
that  is,  admits  that  the  apparent  dispute  is 
a  mere  sham  aiul  not  a  real  dispute. 

If  a  bill  of  Interpleader  can  be  defeated 
by  mwely  asserting  that  the  fund  is  larger 
In  amount  than  that  stated  by  the  party 
seeking  to  obtain  an  ord«r  of  Interpleader, 
then  a  court  of  equity  is  remarkably  help- 
lees,  and  unable  to  ascertain  whether  the 
drcomstances  are  such  as  call  for  Its  inter- 
position. In  such  case  the  party  seeking 
to  obtain  an  order  of  interplea  would  either 
have  to  admit  a  larger  amount  than  was  really 
due  from  him  or  forego  his  right  to  the 


equity  proceeding.  And  indeed  if  he  did  ad- 
mit a  larger  amoont  than  the  true  one  in  or- 
der to  obtain  his  right,  there  would  be  noth- 
ing to  prevent  a  plalntifl  from  amending  and 
asserting  a  still  larger  amount,  and  so  on, 
since  there  is  no  limit  to  voluntary  amend- 
menta 

But  we  are  of  the  (pinion  that  a  court  of 
equity  is  not  so  hampered  In  Its  duty  to  as- 
certain whether  its  Jurisdiction  should  or 
Biiould  not  be  exercised.  When  a  bill  of  in- 
terpleader is  filed.  It  calls  for  at  least  one 
and  perhaps  two  litigations.  Roselle  v. 
Farmers'  Bank  at  Norbome,  119  Mo.  84,  loc. 
ctt  92,  24  S.  W.  744.  The  first  is  between 
the  party  aeektog  the  order  of  interpleader 
and  the  one  opposing  it.  If  the  drcnm- 
stasces  ane  such  that  the  prayer  of  the  bill 
of  iatendeader  should  be  granted  except  on 
account  of  a  dispute  as  to  a  fact  governing 
and  determining  whether  such  right  should 
be  granted,  then  the  court  should  ascertain 
whether  such  dispute  is  real  or  feigned.  Oth- 
erwise, the  court  would  have  no  means  of 
ascertaining  whether  its  equity  powers  should 
be  exercised  or  not  We  are  of  the  opinion 
that  under  circumstances  like  the  present, 
where  it  is  alleged  that  the  plaintiff's  claim 
that  the  amount  of  the  fund  is  larger  than 
that  stated  by  the  trustee  is-  not  made  in' 
good  faith,  but  solely  to  defeat  the  right  to 
an  order  of  interpleader,  tlie  court  shbuld 
Investigate  the  facts  far  enough  to  ascer- 
tain whether  such  claim  was  made  in  good 
faith  or  not,  or  had  a  reasonable  founda- 
tion for  its  basis. 

[I]  We  do  not  understand  that  the  trus- 
tee claims  an  Interest  In  the  subject  of  the 
controversy.  The  only  subject  of  contro- 
versy in  which  either  the  plaintiff  or  the 
other  bondholders  can  <dalm  an  Interest  is 
the  fund  remaining  after  the  expenses  of  the 
sale  have  been  paid.  The  law  provides  for 
these  expenses,  and  no  sale  could  be  had  if 
expenses  wob  not  iacnrred  and  paid.  So 
that  when  the  trustee  paid  these  legal  ex- 
penses, this  was  not  retaining  an  Interest  in 
tlie  fund  in  which  plaintiff  or  the  other  bond- 
holders could  have  a  right  to  partidpata 

The  trustee  in  this  case  seems  to  have 
acted  fairly,  punctually,  and  with  due  con- 
sideration for  the  rights  of  alL  Through  no 
fault  of  its  own  it  has  been  placed  In  a  po- 
sition where  it  has  a  right  to  seek  the  aid 
of  a  court  of  equity,  or  at  least  to  have  that 
court  ascertain  whether  there  is  in  fact  any 
real  ground  for  closing  its  ears  against  the 
prayer  of  the  bill.  If  a  trustee  who  has  fore- 
closed a  mortgage  and  has  funds  in  his  hands 
to  which  there  are  rival  claimants,  and  of 
whose  rights  he  is  in  doubt,  cannot  come  in- 
to a  court  of  equity  and  obtain  its  aid  and 
protection,  then  he  Is  indeed  in  hard  lines. 
And  if  his  right  to  an  order  of  interpleader 
can  be  defeated  by  a  mere  unexplained  and 
unsupported  assertion  that  the  amount  In 
his  hands  is  larger  than  he  asserts  it  to  be. 


Digitized  by 


Google 


830 


1S9  SOUTHWESTERN  REPORTER 


(Mo. 


then  trustees  will  be  running  very  much 
greater  risks  and  hazards  than  those  to 
which  they  have  heretofore  been  exposed. 
The  Judgment  Is  reversed,  and  the  cause 
remanded.    The  other  Judges  concur. 


DDGDALB  v.  ST.  JOSEPH  ftT.,  I/IGHT, 
HEAT  &  POWER  CO.     (No.  11957.) 

(Kansas  City  Court  of  Appeals.  Missouri.  Nor. 
6,  1016.    Rehearing  Denied  Nov.  27,  1916.) 

1.  Street  Railroads  ®=>114(13)— Action  fob 
Death— Evidence— SusncxENOT. 

In  an  action  for  death  of  plaintiff's  son,  cans- 
ed  by  striking  obstruction  in  street  placed  by  de- 
fendant street  railroad,  evidence  held  sufficient 
to  justify  a  finding  that  the  team  deceased  was 
driving  was  not  wild  and  unruly,  and  that  plain- 
tiff was  not  negligent  in  permitting  deceased  to 
drive  said  team. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  248;  Dec.  Dig.  «=»114(13).] 

2.  Street  Railroads  $=>114(4)— Action  tor 
Death— Evidence— Sufficiency. 

In  an  action  for  death  of  plaintiff's  son, 
caused  by  striking  obstruction  in  street  placed 
by  defendant  street  railroad,  evidence  held  suffi- 
cient to  justify  a  finding  that  the  obstruction  di- 
rectly caused  the  death  of  deceased,  and  that 
be  would  not  have  been  killed  had  it  not  been 
for  such  obstruction. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  241;   Dec.  Dig.  <S=s>114(4).] 

3.  Street  Railboaus  ®=>99(2)  —  Action  for 
Death— Obbtbuction  in  Street— Oontbib- 

UTOBT  NbOLIOENCE. 

If  the  acts  of  defendant  street  railroad  in 
making  excavation  obstructions  in  a  street  were 
either  unlawful  or  negligent,  and  neither  plain- 
tiff nor  deceased  were  guilty  of  any  negligence 
contributing  to  the  injury,  and  death  of  deceased 
was  directly  caused  by  the  obstruction,  ijnd  his 
death  would  not  have  happened  but  for  such  ob- 
struction, then  defendant  is  liable,  notwithstand- 
ing the  fact  that  team  which  deceased  was  driv- 
ing bad  become  frightened  and  run  away  pre- 
vious to  the  accident  and  were  not  fully  under 
control  when  the'  accident  happened. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  204;   Dec.  Dig.  «=!>99(2).] 

4.  Stbeet  Railroads  «=9l02(l)— Action  for 
Death  —  Pboxucatx  Causk  —  Violatioit  or 
Statute. 

In  an  action  for  death  of  plaintiff's  son, 
caused  by  striking  obstruction  In  street  placed 
by  defendant  street  railroad,  the  fact  that  de- 
ceased was  engaged  in  a  "gainful  occupation"  in 
driving  plaintiff's  team,  under  Rev.  St  1909,  g 
1715,  as  amended  by  Laws  Iflll,  p.  132,  provid- 
ing that  no  child  under  the  age  of  14  shall  be 
permitted  to  work  at  a  gainful  occupation,  except 
at  agricultural  pursuits  or  domestic  service,  as 
his  bodily  presence,  although  an  essential  con- 
dition of  the  injury,  was  not  the  proximate  cause 
thereof,  but  merely  produced  a  condition  making 
the  accident  possible,  did  not  constitute  contribu- 
tory negligence  of  the  father  barring  recovery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  §{  1S6,  194,  200,  203;  Dec.  Dig. 
<S=»102(1).] 

5.  Street  Railroads  ®=»113(1)— Actions  fob 
Death— Evidence— Admissibility. 

In  an  action  for  death  of  plaintiff's  son, 
caused  by  striking  obstruction  in  street  placed 
b^  defendant  street  railroad,  where  defendant 
did  not  plead  a  waiver  or  estoppel  of  the  enforce- 


ment by  the  eiir  of  an  ordinance,  requiring  t 
written  permit  for  excavations  in  the  streeta, 
etc.,  evidence  of  an  oral  agreement  between  de- 
fendant street  railroad  and  city  that  it  would  not 
be  necessary  to  obtain  such  written  permit  wu 
inadmissible. 

[Ed.  Note.— For  other  eases,  see  Street  RaQ- 
roads.  Cent  Dig.  U  229,  231-238;  Dec.  Dig. 
<8=»113(1).] 

6.  Municipal  Corforationb  $=9662  —  Ordi- 
nance—Police Regulation— Waiver. 

Under  City  Charter  of  St  Joseph  (Rev.  St 
1909,  I  8588,  subd.  7),  giving  the  mayor  and 
council  the  power  of  regulating  and  controlling 
by  ordinance  the  use  of  franchises,  and  subdivi- 
sion l2,  the  power  to  control  streets  and  to 
prevent  or  remove  obstructions  thereon,  the  re- 
quirements of  an  ordinance,  forbidding  a  fran- 
chise owning  corporation  to  disturb  the  surface 
of  any  street  without  a  written  permit  from 
the  board  of  public  works,  was  a  poUce  regula- 
tion which  the  board  of  public  works  had  so 
power  to  waive. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1433;  Dec.  Dig.  «=> 
662.] 

7.  Dakaoes  $=>182— Action  fob  Injuries- 
Evidence— Admissibility. 

Although  Rev.  St  1900,  |  5427,  authorizea 
the  Jury  to  consider,  in  awarding  damages  for 
a  death,  not  only  reasonable  compensation,  but 
also  mitigating  or  aggravating  circumstances,  in 
an  action  against  a  street  railroad  for  death 
caused  by  obstruction  in  street  where  the  jur; 
were  instructed  on  compensatory  damages  only 
that  if  they  found  for  plaintiff  they  could  award 
a  sum  for  loss  of  plaintifTs  son,  "with  reference 
to  the  necessary  pecuniary  injury  resulting  to 
him  therefrom."  oral  evidence  of  an  agreement 
between  defendant  and  the  board  of  public  works 
that  a  written  permit  to  disturb  the  surface  ' 
a  street  would  not  be  necessary  was  not  admis- 
sible in  mitigation  of  damages;  and,  if  defend- 
ant thought  the  instruction  needed  qualification  to 
exclude  punitive  damages,  it  should  have  asked 
an  instruction  of  that  nature, 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SI  473,  500 ;   Dec  Dig.  <Ss3l82.] 

8.  Street  Railroads  ®=»118(10)— Action  fob 
Injdbiks  —  Obstbuctioh  in  Stbxbt  —  In- 
stbuction. 

In  an  action  for  death  of  plaintiff's  aon, 
caused  by  striking  obstruction  in  street  placed 
bv  defendant  street  railroad,  an  instruction  that 
if  the  jury  found  that  said  avenue  was  a  public 
street  that  the  surface  of  said  street  had  been 
torn  up  by  defendant  making  it  dangerous  and 
unsafe  for  travel,  and  that  obstructions  bad  been 
placed  by  defendant  In  the  avenue,  making  it 
unsafe  and  dangerous  for  persons  driving,  etc., 
sufficiently  required  the  jury  to  find  that  defend- 
ant negligently  obstructed  the  street 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {§  266,  267;  Dec.  Dig.  ^=> 
118(10).] 

9.  Street  Railroads  «=9ll8(10)— Action  fob 
Injuries  —  Obbtbuction  in  Street  —  In- 
btbuction. 

The  instruction  waa  not  erroneous  because 
not  requiring  the  jury  to  find  that  defendant  un- 
lawfully tore  up  the  street  where  it  was  co» 
ceded  that  defendant  did  not  have  the  written 
permit  required  by  ordinance,  and  the  jury  were 
also  instructed  that,  imless  they  found  defendant 
either  unlawfully  or  negligently  obstructed  the 
street,  tbey  should  find  for  defendant,  and  that 
if  the  street  was  a  public  street  and  defendant 
disturbed  the  surface  without  a  written  permit 
and  placed  obstructions  which  materially  ob- 
structed and  endangered  public  travel,  Uien  de- 
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fend«it  onlawfttHy  diatnrbed  the  surface  of  said  surface  of  the  street,  between  the  tracks  and 

"*^?f]-  „  ^      _       ^^                      „          ^  .,  'or  a  distance  of  18  inches  west  of  the  west 

[Ed.  Note.— Bior  other  casps,  see  Street  Rail-  -„n    ij„j  „i-„  Kp-n  oxoavnti^A    nn,!  thot  h«fh 

roads,  Cent  Dig.  Jf  266,  267;    Dec:  Dig.  <8=»  5r"'      /t^  Deen  excavated,  and  that  both 

118(10).]             =    ••        •         .                -B  tjjg  north  and  south  hound  traffic  had  to  use 

10.  Dkath  «=j.90(3)— Exc«bbiv1!  Damaoks.  ^^^  **^*^  ^^^  °'  ^^  ayenue  at  this  point. 

In  an  action  for  death  of  plaintiff's  son  by  ,  '^^^^  '^cst  side,  or  the  space  between  the  west 

striking  obstruction  in  street  placed  by  defendant  curb  and  the  track,  was  14  feet  wide  accord- 

?a'^;'^'rve?y\'^?it&^maT  wei^h'^l^j'^  '^'^  ^'J^'^'^^'V^^  ^«  "^^Tt.'^'^'f.^ 

pounds,  large  of  his  age  and  healthy,  industrious  '■*'  defendant  s,  evidence,  and  the  la8^mention- 

and  of  good  habits,  could  buv  cattle  and  hogs,  ed  distance  included  the  excavated  18  inches 

and  would  have  been  of  valuable  assistance  to  his  west  of  tlie  west  rail.     PlaintifiCs  evidence 

^^^8  ^laAiTS'o'nTh^ru/l  ^pt^U^r^  '^^l'  ^^^  «^-  that  upon  this  western 

the  son  would  become  of  age,  $5,000  wotild  be  Portion  of  the  avenue  were  deposited  piles, 


a  just  award,  and  a  verdict  for  $7,500  was  exces- 
sive to  the  extent  of  $2,500. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  SS  125,  126,  128;  Dec.  Dig.  «==»99(8).] 

Appeal    from    Circuit    Court, 
County;  Clias.  H.  Mayer,  Judge. 

Action  by  M.  B.  Dugdale  against  the  St. 
Joseph  Railway,  Light,  Heat  &  Power  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Afhrmed  on  condition  plaintiff 
enter  a  remittitur  of  $2,500;  otherwise  re- 
versed and  remanded. 

Robert  A.  Brown,  of  St.  Joseph,  for  appel- 
lant J.  D.  RobinsMi  and  W.  B.  Norrls,  both 
ot  St  Joseph,  for  rwpondent 


or  rather  rows  of  excavated  material,  con- 
sisting of  brickbats,  broken  concrete,  eta, 
and  also  new  material  consisting  of  broken 
stone,  sand,  etc.,  which  piles  were  from  2 
Buchanan  to  4  feet  in  height  and  extended  from  50  to 
,  75  feet  along  the  street,  and  that  onl}-  a 
narrow  passage,  varying  from  5  to  8  feet 
in  width,  was  left  for  travel.  S<»ne  of  the 
witnesses  said  there  was  lust  room  for  one 
wagon  to  go  through  at  a  time,  provided  it 
was  driven  carefully,  and  that,  even  in  this 
space,  rocks,  brickbats,  etc.,  had  rolled  down, 
so  that  the  wagons  would  run  over  them. 
In  short,  the  matters  testified  to  by  plaintlfC's 
witnesses,  if  true,  clearly  show  that  the  av- 
enue was  not  reasonably  safe  for  travel,  but 
XRIMBI/E,  J.  Plaintiff,  as  the  father  and '  was  rendered  dangerous  and  unsafe.  What- 
only  living  parait  of  Matthew  Dugdale,  an '  ever  the  conditions  there,  they  had  been 
unmarried  boy  not  quite  IS  .years  old,  brought  maintained  for  a  period  of  from  one  to  two 
this  siiit  under  section  6427,  R.  S.  Mo.  1909, '  weeks  prior  to  the  date  of  the  boy's  death. 
for  the  wrongful  death  of  his  son,  alleged  to  ;  Defendant's  testimony  admits  that  material 
have  been  caused  by  obstructions  placed  and '.  was  piled  along  the  place  in  question,  but 
maintained  by  defendant  in  a  public  street  \  says  it  was  west  of  the  west  curb  and  did 
of  the  city  of  St  Joseph.  He  recovered  Judg- :  not  extend  into  the  space  between  the  curb 
ment  In  the  sum  of  $7,500,  and  defendant  has '  and  the  rail.  One  of  its  witnesses,  however, 
appealed.  said  that  at  the  time  of  the  accident  about 

The  defendant,  under  a  franchise  from  the  |  a  wheelbarrow  load  of  fresh  concrete,  4  or 
city,  operated  a  line  ot  double  track  electric  I  6  inches  high,  extended  out  into  the  street 
street  railway  south  along  and  in  the  center '  about  4  feet  from  the  rail.  Another  said 
of  Lake  avenue  to  its  intersection  with  Ala-  i  that  there  were  two  or  three  wheelbarrows 
bama  avenue,  and  thence  west  on  said  last- 1  fuU  left  in  a  row  18  inches  deep,  extending 


named  avenue  to  the  city  Umits.    From  the '  from  18  to  20  inches  west  from  the 
intersection  of  these  streets  east  on  Alabama  !  rail. 


west 


avenue,  defendant,  under  a  franchise  from 
the  county  court  operated  a  line  of  single 
track  railway  known  as  the  Hyde  Park  line. 
At  the  time  the  franchises  were  granted,  the 
territory  east  of  Lake  avenue  was  not  in  the 
city.  Under  neither  of  these  franchises  was 
defendant  granted  the  right  to  make  excava- 
tions in  or  obstruct  Lake  avenue  for  the  pur- 
pose of  putting  tn  a  track  not  included  in 
either  of  said  franchises. 

About  two  weeks  before  the  boy's  death  de- 
fendant made  excavations  and  deposited  ob- 
structions in  Lake  avenue  preparatory  to 
putting  In  an  additional  track  or  turn  so  as 
to  connect  the  line  on  Lake  avenue  with  the 


On  the  22d  of  July,  1915,  defendant  told 
his  son,  the  deceased,  to  take  a  wagon  to  the 
stockyards  and  get  some  hogs  he  had  purchas- 
ed there.  This  wagon  was  a  "hog  wagon," 
the  bed  of  which,  at  the  rear  end  at  least, 
was  only  about  14  Inches  above  the  ground. 
The  tread  of  the  rear  wheels  was  about  7 
feet  in  width,  and  wider  than  that  of  the 
front  wheels.  The  wagon  weighed  1,600 
pounds,  and  the  horses,  1,100  pounds  each. 
To  go  to  the  stockyards  it  was  necessary  for 
the  boy  to  go  west  until  he  got  upon  Lake 
avenue,  and  then  proceed  south  on  it  About 
a  mile  or  more  before  the  obstructions  in  the 
avenue   were    reached,    the   horses    became 


Hyde  Park  line  on  Alabama  avenue.    It  is  '.  frightened,  and  began  running  at  a  very  rapid 


conceded  that  the  part  of  Lake  avenue  east 
of  the  railway  tracks  (used  by  the  north- 
iKtund  traffic  on  the  street)  was  thereby 
closed  and   rendered   Impassable;    that   the 


gait  They  were  still  going  rapidly  when 
the  obstructions  were  reached.  At  some 
point  along  the  narrow  passageway  the  wag- 
on struck  a  pile  of  broken  rock  or  concrete 
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2  or  8  feet  high,  and  broke  In  two,  leaving 
the  hind  wheels  and  the  body  of  the  wagon 
on  the  rock  pile,  and  throwing  the  boy  onto 
the  doubletrees,  or  front  axle,  where  he  waa 
carried  for  a  short  distance  and  then  fell  oft. 
He  was  so  badly  injured  about  his  head  that 
he  died  almost  Immediately,  or  rery  Shortly 
after  help  reached  him. 

The  petition,  after  pleading  certain  ordi- 
nances, the  first  of  which  forbade  the  build- 
ing or  change  of  any  track  In  the  streets 
without  permission  of  the  mayor  and  city 
council,  the  second  forbidding  any  franchise 
owning  corporation  from  disturbing  the  sur- 
face of  any  street  without  a  written  permit 
from  the  board  of  public  works,  and  the  third 
requiring  the  corporation  to  give  a  bond  to 
the  city  at  the  time  of  getting  such  permit, 
charged  that  the  defendant  changed  the  loca- 
tion of  Its  track,  and  was  constructing  a 
track  In  Lake  avenue  In  violation  of  said 
first-named  ordinance,  and  In  doing  so  had 
disturbed  the  surface  of  Lake  avenue  without 
first  obtaining  a  permit  from  the  board  of 
public  works  and  giving  the  bond  as  required; 
that  defendant  thus  unlawfully  toro  up  the 
surface  of  Lake  avenue  and  made  excavations 
therein,  thereby  rendering  it  dangerous  and 
Impassable.  The  petition  further  charged 
that  defendant  negligently  placed  and  main- 
tained in  said  avenue  dangerous  obstructions, 
consisting  of  ^es  of  rock,  cement,  stone, 
bricks,  and  other  like  material,  making  the 
street  impassable,  unsafe  for  travel,  and 
dangerous  to  persons  traveling  thereon;  and 
that  by  reason  of  the  condition  of  said  ave- 
nue, the  obstructions  thereon,  and  the  wrong- 
ful acts  and  negligence  of  defendant,  plain- 
tiff's son  was  killed. 

Two  defenses  are  rtUed  upon,  and  they 
were  set  up  in  the  answer,  to  wit:  First,  that 
plaintiff  negligently  directed  his  son  to  drive 
a  team  known  by  plaintiff  to  be  wild,  unruly, 
and  of  a  disposition  to  run  away,  and  that 
by  reason  of  snch  disposition  they  ran  away 
with  the  son  at  a  pcrfnt  several  blocks  be- 
fore they  reached  the  place  of  injury,  and 
were  still  mnning  away  and  were  beyond  the 
boy's  control  when  they  readied  said  point, 
and  that  the  running  away  of  the  horses  and 
the  negligence  of  plaintiff  in  putting  his  son 
In  charge  of  them  directly  contributed  to 
cause  the  Injury;  and,  second,  that  plaintiff 
unlawfully  employed,  permitted,  and  suffered 
his  son  to  work  at  a  gainful  occupation,  other 
than  agricultural  pursuits  or  domestic  serv- 
ice. In  violation  of  section  1715,  Rev.  St  1909 
(Act  March  20,  1907  [Laws  1907,  p.  86]),  as 
amended  by  Laws  Mo.  1911,  p.  132. 

[1]  The  questions  of  whether  the  team  was 
wild  and  unruly  and  liable  to  run  away,  and 
whether  plaintiff  was  negligent  in  permitting 
his  son  to  drive  said  team,  were  submitted  to 
the  Jury,  and  their  verdict  disposed  of  that 
matter  against  defendant's  contention.  The 
evidence  for  plaintiff  was  to  the  effect  that 
the  horses  wei»  w^  broken,  genUe,  not  vi- 


cious nor  unruly,  and  were  not  known  to  be  of 
a  disposition  to  run  away.  One  of  th^n  was 
a  family  horse  that  the  women  of  the  family 
drove,  and  whicb  was  gentle  in  every  way. 
The  other  horse,  while  a  blooded  one,  full  of 
life  and  nervous,  was  not  mean  nor  of  a  run- 
away disposition,  nor  regarded  as  dangerous. 
Upon  one  occasion,  when  harnessed  with 
another  horse  and  left  by  their  driver  stand- 
ing unhitched,  he  had  run  away,  bnt  he  had 
never  been  known  to  run  away  when  any  odb 
had  hold  of  him.  The  boy  bad  driven  him 
many  times,  and  had  driven  the  team  in  ques- 
tion often.  No  trouble  had  ever  occurred  be- 
fore. The  boy  weighed  120  pounds,  was  large 
for  his  age,  and  knew  how  to  handle  and 
drive  horses  welL  Under  these  clroumstances 
the  Jury  could  wdl  find  against  defendant 
upon  this  feature  of  the  case.  Tliat  plaintiff 
knew,  or  should  have  known,  that  the  team 
was  dangerous  and  unmanageable,  was  by  no 
means  conclusively  riiown  so  as  to  entitle  us 
to  say,  as  a  matter  of  law,  that  plaintiff  was 
negligent  In  sending  the  boy  with  the  team 
and  wagon. 

[2, 1]  It  la  contended  that  the  mnaway 
was  the  proximate  caow  of  the  death.  Upon 
this  feature  of  the  case  the  evidence  shows 
that  the  horses  became  frightened  long  before 
they  reached  the  obstmcttona.  They  were 
going  rapidly,  and,  while  ffte  boy  had  not 
been  able  to  stop  tbem,  yet  for  more  tban  a 
mile  he  had  matutalned  ft  partial  control  over 
them,  for  he  had  properly  tamed  the  c»mer 
at  the  bcuik,  had  safdy  passed  an  automobile, 
a  street  car,  and  a  25-foot  jog  In  the  street, 
and,  so  long  as  he  had  an  nnobstructed  street 
to  go  on,  he  was  sitting  on  the  seat,  holding 
the  lines  and  guiding  the  team  with  nothing 
untoward  happening  except  the  fact  that  the 
horses,  having  been  frl^tened,  were  going 
rapidly  down  the  street  If  the  street  had 
not  been  obstructed,  the  reasonable  Inferences 
are  that  he  would  have  gained  complete  con- 
trol ovw  the  team,  or  that  they  would  have 
been  stopped,  either  upon  reaching  the  stock- 
yards or  through  fatigue.  Even  after  the 
wagon  was  broken  In  two,  leaving  them  bltcl> 
ed  only  to  the  front  wheels  and  wholly  free 
from  any  control,  they  proceeded  down  the 
street  with  no  further  mishap,  and  were  8t(H>- 
ped  and  brought  back  to  the  scene  of  the  ac- 
cident very  shortly  after  It  happened.  It 
was  the  striking  and  consequent  breaking  of 
the  wagon  on  the  rock  pile  that  threw  the 
boy  out  to  his  death.  There  was  evidence 
that  the  boy  was  driving  the  team  at  the 
time  the  wagon  struck  the  rock.  In  fact  the 
wagon  went  part  of  the  way  down  the  narrow 
passageway,  bnt  before  It  got  throngh.  It 
stmck  the  pile  of  rock  and  was  broken,  and 
this  breaking  took  the  wagon  body  oat  from 
under  the  boy,  and  dropped  or  threw  him 
upon  the  front  axle,  or  doubletrees,  and 
thence  to  the  ground,  causing  his  death.  It 
Is  clear,  therefore,  that  there  was  evidence 
from  which  the  Jozy  ooidd  ivwwnably  And, 
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not  only  tbat  the  obstrncdon  dliecOy  Caused 
his  death,  but  that  he  would  not  have  been 
killed  had  it  not  been  for  such  obstruction. 
But  the  defendant  says  that,  even  though 
the  obstruction  did  throw  the  boy  out,  result- 
ing in  bis  death,  yet  the  running  away  of  the 
team  was  the  primary  proximate  cause,  and, 
therefore,  before  pla^tUf  can  be  allowed  to 
recover.  It  must  appear  from  tbe  evldenoe 
that  the  injury  would  have  resulted,  li^ 
respective  of  whether  tbe  boy  bad  lost  con- 
trol of  bis  team.  We  do  not  nnderstand 
such  to  be  the  mle  in  lllssouil  If  the  acts 
of  the  defendant  were  either  unlawful  or 
negligent  and  had  rendered  the  street  danger- 
ous and  unsafe,  and  neither  plalntUT  nor  his 
son  were  guilty  of  any  negligence  contribut- 
ing to  the  injury,  and  his  death  was  direct- 
ly caused  by  the  obstruction  in  IJake  avenue, 
and  his  death  would  not  have  happened  if  it 
had  not  been  for  such  obstructions,  then  de- 
fendant is  liable,  notwithstanding  the  fact 
of  the  runaway.  Harrison  v. .  Kansas  Clt; 
Electric  Ught  Co.,  195  Mo.  606,  623,  93  a 
W.  951,  7  L.  B.  A.  (N.  S.)  293;  Newcomb  v. 
New  Torfe,  eta,  R.  Co.,  169  Mo.  409,  422,  6S 
8.  W.  348;  Benton  t.  St  Louis,  248  Mo.  98, 
111.  154  S.  W.  473;  Springfield,  etc.,  EJyg,  Oo. 
▼.  Springfield  Ice,  etc.,  Co.,  259  Mo.  664,  692, 
168  8.  W.  772;  Oraefe  v.  St.  Louis  Transit 
Co.,  224  Mo.  232.  271,  123  a  W.  835:  Vogel- 
gesang  v.  St  Louis,  139  Mo.  127,  136,  40  S. 
W.  653.  See,  also.  In  other  jurisdictions.  Un- 
ion St  By.  Co.  V.  Stone,  54  Kan.  83,  37  Pac. 
1012.  1014;  Meisner  v.  City  of  DlUon,  29 
Mont  lie,  74  Pac.  130 ;  Gray  v.  Washington 
Water  Power  Coi,  27  Wash.  713,  68  Pac.  360. 
In  tbe  Stone  Case,  supra,  the  court  says: 

"It  is  urged  that  there  is  no  liability  on  the 

Sart  of  tbe  railway  company  or  the  city  of  Win- 
eld  for  tbe  negligent  defect  or  obstrnctioa  of 
the  street  ■«  the  runaway  team  concurred  in 
producing  the  injuries  of  Mrs.  Stone.  This  is 
the  rule  in  Massachusetta,  Maine,  Wisconsin, 
and  West  Virginia,  but  the  contrary  is  held  by 
the  courts  of  New  Tork,  Pennsjlvania,  Georgia, 
Missouri,  Indiana,  Connecticut,  New  Hampshire, 
Vermont  and  Texas.  Beach,  Contrib.  Neg.  par. 
245.  Elliott  in  his  recent  work  upon  Roads  and 
Streets,  says:  'According  to  the  weight  of  au- 
thority, tbe  city  is  liable  where  a  horse  takes 
fright  without  any  negligence  on  the  part  of  the 
driver,  at  some  object  for  which  the  municipality 
is  not  responsible,  and  gets  beyond  tbe  control 
of  his  driver  and  runs  away,  and  comes  in  con- 
tact with  some  obstruction  or  defect  in  the  road 
or  street  which  the  city  has  been  negligent  in 
not  removing  or  repairing,  if  the  injuries  would 
not  have  been  sustained  but  for  tbe  obstruction 
or  defect* " 

The  instructions  were  in  accordance  with 
tbe  rule  hereinabove  stated. 

Defendant's  other  contention  is  that  the 
boy  was  engaged  in  a  gainful  occupatlod  in 
violation  of  the  diild  labor  statute,  above 
cited,  which  says: 

"No  child  under  tbe  age  of  fourteen  years  shall 
be  employed,  permitted  or  suffered  to  work  at 
any  gainful  occupation  within  this  state,  except 
at  agricultural  pursuits,  and  in  domestic  serv- 
Jca." 
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[41  It  may  very  well  be  tbat  if  tbe  boy  was 

engaged  in  a  "gainful  occupation"  within 
the  meaning  of  the  act,  and  if  the  plaintiff 
violated  the  act  by  employing,  permitting, 
or  suffering  his  son  to  engage  therein,  then 
plaintiff  should  not  be  allowed  to  recover, 
provided  such  violation  contributed  to  cause 
tbe  boy's  death,  and  was  not  merely  a  con- 
dition or  one  of  the  attendant  drcumstances 
thereof.  Was  tbe  boy  engaged  in  a  "gain- 
ful occupation''  witltln  the  meaning  of  the 
statute?  The  evidence  shows  that  the  boy 
lacked  a  month  and  a  half  of  being  13 ;  that 
the  father  had  a  meat-packing  plant  In  the 
eastern  outskirta  of  St  Joseph;  that  tbe 
hogs  tbe  boy  was  sent  after  were  to  be 
slaughtered  and  dressed  in  plalntifTs  plant; 
that  during  the  boy's  summer  vacation  from 
school  tbe  father  had  him  around  with  Unn, 
teadiing  the  boy  the  business.  The  father 
testified :  That  be  did  not  employ  him  at  the 
plant  but  when  school  was  not  in  session, 
he  had  his  boy  around  with  him.  In  order  tbat 
he  might  learn  the  business ;  tbat  be  could 
not  say  the  boy  had  done  a  good  deal  of  work 
around  the  plant  He  bad  "done  little  chores 
in  the  ofllce,  billing  stuff,  and  running  around, 
errands  and  things  like  that."  That  the  boy 
could  go  out  and  buy  calves,  hogs,  go  to  the 
stockyards.  Tbat  the  father  let  him  buy 
cattle,  put  up  orders,  drive  the  horses  In 
delivering  around  to  tbe  trade.  That  be  did 
not  keep  his  boy  to  do  anything  all  the  time, 
but  to  learn  the  business,  and  that  when  the 
boy  worked  he,  tbe  father,  in  order  to  en- 
courage bim,  put  $2  a  Week  in  the  bank  for 
him,  but  that  he  gave  him  a  little  money 
when  he  did  not  work,  and  that  the  boy  did 
not  work  for  bim  for  pay  or  hire.  On'e  of 
the  men  employed  at  tbe  plant  testified  that 
the  boy  dldnt  do  much  of  anything  around 
the  packing  house;  "only  monkey  around 
there,  you  know ;  didn't  have  no  steady  job 
around  there;"  that  at  times  he  had  hauled 
cattle  and  hogs  from  the  stockyards,  had 
gone  down  there  "once  in  a  witile."  Another 
testified  that  he  didn't  work  much  around  tbe 
plant  but  helped  "quite  a  little  bit"  when  not 
in  school,  and  was  in  school  all  tbe  time  dur- 
ing school  term,  but  at  other  times  would 
often  take  a  wagon  out  for  bis  father.  A 
boy  playmate  of  deceased  testified  that  he 
and  deceased  often  played  around  the  pack- 
ing plant  and  went  fishing  together  from 
there.  This  was,  in  substance,  all  the  testi- 
mony bearing  upon  the  question  of  tbe  boy's 
work. 

It  may  be  a  question  whether  the  act  oT 
tbe  father,  in  causing  or  permitting  his  boy 
to  work  in  the  way  he  did,  with  a  view  to 
bringing  him  up  with  tbe  habits  of  industry 
and  training  him  in  business,  constituted  a 
violation  of  the  statute  against  child  labor, 
or  whether  the  statute  goes  so  far  into  tbe 
relation  of  parent  and  child  as  to  forbid  a 
father  directing  his  son  onder  14  to  do  any- 
thing whatever  in  connection  with  bis  busi- 
ness.   But  passing  tills  question,  we  do  not 
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tblnk  defendant  can  obtain  any  benefit  from 
this  matter.  The  violation  of  the  statote,  if 
It  was  a  violation,  was  not  a  contributory 
cause  of  the  boy's  death.  It  was  merely  a 
circumstance  which  existed  at  the  time  of, 
but  which  had  no  proximate  relation  what- 
ever to,  his  death.  The  directing  of  the  boy 
to  go  to  the  stockyards  and  get  the  hogs  and 
his  obeying  the  direction  did  not  cause  bis 
death.  They  were  merely  the  occasion  of  his. 
being  upon  the  streets  as  a  traveler  thereon. 
His  bodily  presence  was  an  essential  condi- 
tion of  his  Injury,  but  it  was  not  a  cause 
thereof.  A  person's  violation  of  law  "which 
is  merely  a  condition  or  an  attendant  cir- 
cumstance of  the  injury  does  not  bar  recov- 
ery." Moran  v.  Dickinson,  204  Mass.  K8, 
80  N.  E.  1151,  48  L.  R.  A.  (N.  S.)  675.  In 
Norman  v.  Virginia,  etc.  Coal  Co.,  68  W. 
Va.  405,  408,  69  &  E.  857,  858  (31  L.  R.  A. 
[N.  S.}604),  it  is  said: 

"The  true  question  to  be  determined  in  an  ac- 
tion based  upon  a  failure  to  obey  a  statute  like 
the  one  under  consideration  is:  Did  the  unlaw- 
ful employment  cause  the  injury?  The  trial  of 
the  case  must  be  guided  by  this  question.  If  the 
injury  complained  of  is  a  natural  and  probable 
con8e(^uence  of  a  violation  of  the  statute,  then 
that  violation  is  correctly  taken  as  the  proximate 
cause  of  the  injury.  If  the  very  injury  has  hap- 
pened which  was  intended  to  be  prevented  by 
the  statute  law,  that  injury  must  be  considered 
as  directly  caused  by  the  nonobservance  of  the 
law.  But  if  the  injury  is  one  that  happened  by 
causes  independent  of  the  violation  of  the  stat- 
ute, it  is  not  actionable  on  the  basis  of  that  vio- 
lation. If  an  intervening  event  against  which 
the  statute  evidently  did  not  intend  to  provide, 
and  the  appearance  of  which  was  not  anticipate 
by  the  spirit  and  purpose  of  the  act,  has  in  fact 
caused  the  injury,  that  event  is  plainly  the  prox- 
imate cause." 

This  was  quoted  approvingly  in  Boesel  t. 
WelU  Fargo  &  C!o.,  260  Mo.  483,  169  S.  W. 
110.  These  were  cases  in  whldi  suit  was 
brought  against  the  employer,  based  upon 
negligence  per  se  In  the  violation  of  the 
statute.  But  they  are  applicable  to  the  case 
at  bar,  for  the  reason  that  it  is  only  on  the 
view  that  plaintiff,  in  permitting  his  son  to 
work  in  violation  of  the  statute,  was  guilty 
of  negligence  per  se  that  we  could  say,  as  a 
matter  of  law,  that  his  violation  of  the  stat- 
ute constituted  contributory  negligence  and 
forbade  his  recovery.  In  the  case  of  Dick- 
inson V.  Stuart  ColUery  Oo.,  71  W.  Va.  325, 
76  S.  E.  654,  656,  43  L.  R.  A.  (N.  8.)  835,  a 
Statute  forbade  a  minor  workQig  in  a  mine, 
and  made  It  a  misdemeanor  on  the  iwrt  of 
both  the  parent  and  employer  to  permit  him 
to  do  so.  A  minor  son  was  working  i&  the 
mine  and  was  killed.  The  father  was  denied 
relief  upon  the  ground  that  the  unlawful 
employment  was  the  proximate  cause  of  his 
son's  death,  and  such  employment  was  the 
only  evidence  of  negligence  on  defendant's 
part  atad  to  this  the  father  contributed  by 
consenting  to  the  unlawful  employment.  But 
the  court  said  that,  had  the  death  been  caus- 
ed by  some  other  fault'  of  the  defendant,  and 
shown  to  have  be^  the  proximate  cause,  the 


act  of  the  father  In  consenting  to  the  unlaw- 
ful employment — 

"could  not  be  regarded  Mm  the  proximate  cause, 
for  in  that  event  the  employment  would  not  ban 
been  the  last  or  causing  cause." 

In  C31ty  of  San  Antonio  v.  Ashton,  185  S. 
W.  757,  760,  a  hack  driver  had  stationed  his 
hack  at  a  place  prohibited  by  ordinance,  and 
was  transacting  his  business  there  In  viola- 
tion thereof.  He  went  from  his  hack  to  a 
telephone  and,  in  returning  to  his  hack,  was 
injured  by  a  defect  in  the  street  The  court 
held  that  there  was  no  connection  between 
the  injury  and  the  violation  of  the  ordinance. 
In  Smith  V.  Marlon  Fruit  Jar  &  Bottle  Ca, 
84  Kan.  561,  U4  Pac.  845,  it  waa  held  that  a 
violation  of  a  statute  trtilch  was  not  the 
proximate  cause  of  the  injury,  but  which 
"at  most  merely  produced  a  condition  that 
made  the  accident  possible,"  oould  not  be 
regarded  as  constituting  oontribntory  neg- 
ligence. See,  also,  Nlckey  v.  Steuder,  161 
Ind.  189,  73  >N.  B.  117;  Hughes  v.  Atlanta 
Steel  Co.,  186  Ga.  611,  71  S.  E.  728,  36  U  & 
A.  (N.  S.)  647,  --nn.  Cas.  1912C,  394 ;  Malloy 
V.  American  Hide  &  Leather  Co.,  185  Fed. 
776, 107  C.  C.  A.  646;  Blackburn  v.  Southwest 
Missouri  B.  CSo.,  180  Mo.  App.  648,  167  & 
W.  457. 

If  it  be  said  that  recovery  ahould  be  dmled, 
not  upon  the  ground  of  contributory  negli- 
gence, but  upon  the  theory  that  plaintiff, 
having  exposed  his  son  to  danger  In  viola- 
tion of  the  statute,  will  not  be  allowed  to  take 
advantage  of  his  own  wrong,  the  answer  is 
that  unless  the  injury  was  connected  with  the 
alleged  violation  in  some  sort  of  a  causal  re- 
lation, the  father  la  not  taking  advantage  of 
his  own  wrong.  The  situation  is  not  that  at 
alL  There  being  no  causal  relatl(Mi  between 
the  father's  alleged  violation  of  the  statute 
and  his  son's  Injury,  the  true  situation  is 
that  the  defendant  is  seeking  to  escape  the 
results  of  its  own  wrongrul  and  negligent 
acts  by  pointing  out  an  alleged  wrongful, 
but  independent,  act  of  the  father.  To  permit 
the  defendant  to  escape  liability,  under  the 
circumstances,  and  on  the  theory  advanced 
in  this  case,  would  allow  defendant,  by  either 
an  unlawful  or  negligent  act,  to  klU  the  plain- 
tiff's boy  without  dvil  liability,  whereas,  if 
plaintiff  had  been  a  termer  Instead  of  In  the 
meat-packing  business,  he  would  he  allowed  to 
recover.  And  yet  the  occupation  of  plaintiff 
had  nothing  to  do  with  causing  the  boy's 
Injury. 

[5,  6]  At  the  trial  there  was  no  question  but 
that  the  defendant  had  failed  to  obtain  a 
written  permit  from  the  board  of  public 
works.  The  defendant  placed  its  general 
manager  on  the  stand,  and  asked  him  If  at 
any  time  prior  to  the  happening  of  this  ac- 
cident he  ever  had  an  oral  agreement  with 
the  board  of  public  works  to  the  effect  that 
he  need  not  take  out  permits  to  do  work  on 
the  defendant's  tracks.  He  was  also  asked 
if  there  was  not  an  oral  agreonent  that  It 
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was  not,  and  would  not  be,  nebessary  to  Ob- 
tain permlta  In  making  repairs  and  Improve- 
menta  on  the  tracks  and  In  the  streets;  also, 
as  to  the  costom  of  the  defendant  with  refer- 
ence to  taking  oat  permits  to  do  such  work ; 
and  whether  at  any  time  in  the  last  6  years 
he  had  ever,  at  any  time,  been  required  to 
take  out  any  permits  to  do  work  on  the  track. 
Tbese  questions  were  all  objected  to,  and  the 
objections  were  sustained.  The  ezclualon  of 
this  evidence  Is  complained  of  as  erroneous, 
"nie  petition  alleged  a  violation  of  the  ordi- 
nance requiring  a  written  permit,  and  one  of 
the  causes  of  action  therein  stated  was  based 
on  such  violation.  The  answer  did  not  plead 
a  waiver  of  the  enforcement  of  the  ordinance 
by  the  dty,  nor  did  It  plead  any  verbal  au- 
thority given  by  the  board.  It  would  seem 
that  If  the  board  of  pubUo  works  could 
waive  the  police  regulations  of  an  ordinance, 
or  could.  In  that  manner,  create  any  sort  of 
an  estoppel  by  faUlng  to  enforce  them,  such 
waiver  and  estoppel  should  have  been  plead- 
ed. However,  the  dty  charter  gives  to  the 
mayor  aqd  council  the  power  of  regulating 
and  controlling,  by  ordinance,  the  use  of 
franchises  (subdivision  7,  i  8688,  B.  S.  Mo. 
1909),  and  the  power  to  control  streets  and 
to  prevent  or  remove  obstructions  thereon 
(subdivision  12  of  said  section  8588).  The 
ordinance  requiring  a  written  permit  affect* 
ed  the  safety  and  well-being  of  the  public  as 
well  as  of  the  city,  and  was  therefore  a  police 
regulation.  Westport  v.  Mulholland,  159  Mo. 
89,  60  S.  W.  r7,  53  I4.  R.  A.  442.  The  board 
of  public  works  had  no  power  to  waive  obedi- 
ence to  the  ordinance.  Defendant  knew  the 
board  bad  no  such  power.  Uence  there  can 
be  no  estoppel  arising  out  of  the  violation  of 
the  ordlnanca  Mullins  v.  Kansas  City,  188 
S.  W.  193,  196.    . 

[7]  But,  it  is  claimed  that  at  any  rate  the 
evidence  of  oral  permission  should  have  been 
admitted  In  mitigation  of  damages.  This  Is 
upon  the  theory  that,  as  section  5427  au- 
tborizes  the  Jury,  In  fixing  the  damages,  to 
consider,  not  only  what  would  reasonably 
compensate  a  plaintiff  for  the  death,  but  also 
to  Lave  "regard  to  the  mitigating  and  aggra- 
vating circumstances  attending  such  wrong- 
ful act,  neglect,  or  defiiult,"  therefore,  under 
this  statute  and  the  evidence  In  the  case,  the 
Jury  might  think,  and  did  think,  they  could 
allow  punitive  damages.  But  the  Jury  were 
instructed  In  reference  to  compensatory  dam- 
ages only.  They  were  not  told  that  they 
could  add  anything  thereto  because  of  any 
aggravating  circumstances.  The  instruction 
on  measure  of  damages  is  as  follows: 

'TThe  court  instructs  the  Jury  that  if  yon  find 
for  the  plaintiff,  yon  shall  assess  bis  damages, 
if  any,  at  such  a  sum  as  you  may  believe  from 
the  evidence  will  reasonably  compensate  him  for 
the  death  of  his  son,  as  you  may  deem  fair  and 
jnst  under  the  evidence  in  this  case,  with  refer- 
ence to  the  necessary  pecuniary  injury  to  him  re- 
sulting therefrom,  if  any,  as  shown  by  the  evi- 
dence, not  exceeding  |10,00IX" 


This  was  an  instruction  on  compensatory 
damages  only.  The  Instructloa  followed  the 
language  of  the  statute  as  to  compensatory 
damages,  and  was  sufficient.  If  defendant 
thought  the  instruction  needed  qualification 
so  as  to  exclude  any  possible  thought  ot 
punitive  damages  in  the  minds  of  the  Jury, 
it  should  have  asked  an  instructioo  of  that 
nature.  Taber  r.  Missouri  Pac.  R.  (%.,  186 
8.  W.  688,  693.  It  cannot  be  assumed  by  us 
that  the  Jury  went  beyond  the  Instruction. 

[I,t]  It  Is  said  that  plaintiff's  Instruction 
Na  1  Is  erroneous,  In  that  It  failed  to  require 
the  Jury  to  find  either  that  defendant  wrong- 
fully tore  up  the  street  or  negligently  ob- 
structed It  The  Instruction,  among  other 
things,  said  to  the  Jury  that: 

"If  you  find  from  the  evidence  that  said  avenue 
was  a  public  street  in  said  city,  and  that  the 
pavement  in  said  avenqe  and  the  surface  of  said 
street  had  been  torn  up  by  said  defendant,  and 
that  said  avenue  had  been  made  thereby  dan- 
gerous and  unsafe  for  travel  thereon,  ai^  that 
obstructions  in  said  avenue  had  been  placed  by 
said  defendant,  and  that  said  obstructions  made 
said  avenue  and  street  not  reasonably  safe  for 
public  travel  and  dangerous  for  persons  driving 
over  the  same,  and  if  you  further  find,"  etc. 

We  think  the  Instruction  did  require  the 
Jury  to  find  that  the  defendant  negligently 
obstructed  the  street,  although  the  word 
"negligently"  was  not  used.  It  would  seem, 
also,  that  this  section  is  based  wholly  on 
negligence,  but.  If  It  Is  based  also  upon  an 
unlawful  tearing  up  of  the  street,  there  was 
no  controversy  in  the  evidence  over  the  fact 
that  defendant  tore  it  up  without  a  written 
permit,  as  required  by  the  ordinance.  By 
seeking  to  Justify  its  act  aa  the  ground  of  an 
oral  permit,  the  defendant  admitted  it  had 
no  written  one.  Besides,  defendant's  in- 
struction No.  8  told  the  Jury  that,  unless 
they  found  that  defendant  either  unlawfully 
or  negligently  obstructed  the  street,  their 
verdict  must  be  for  defendant.  PlalntUfs 
instruction  No.  S  told  the  Jury  that  If  they 
found  the  street  to  be  a  public  street,  and 
that  defendant  dlsturt>ed  the  surface  there- 
of without  a  written  permit  from  the  board 
of  public  works,  and  that  in  so  doing  olistruc- 
tlons  were  placed  in  said  street,  and  that  they 
materially  obstructed  and  endangered  public 
travel  thereon,  then  defendant  unlawfully 
disturbed  the  surface  of  said  street  The 
Jury,  therefore,  were  not  left  to  guess  what 
would  constitute  an  unlawful  disturbance 
of  the  street  And  If  defendant  unlawfully 
excavated  in  said  street  and  placed  obstruc- 
tions therein  rendering  it  dangerous,  then  it 
would  seem  that  the  question  of  the  care  It 
used,  1.  e..  Its  negligence,  would  be  immate- 
rial. Hill  V.  Union  Blectrlc,  etc.,  C!o.,  260  Mo. 
43,  108,  169  S.  W.  845;  Pittaburg,  etc.,  R. 
Co.  V.  Hood,  94  Fed.  618,  86  0.  0.  A.  423. 

[10]  Finally,  complaint  is  made  of  the  ver- 
dict as  being  excessive.  In  this  case  it  is  only 
the  damages  for  the  necessary  pecuniary 
injury  resulting  from  the  death  that  can  be 
awarded.   Nottilng  In  the  way  of  solatium,  or 
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damages  for  injnry  t6  the  feelings,  can  enter 
Into  it  Nor,  as  we  have  seen,  was  anything 
In  the  way  of  punitive  damages  autiiorlzed. 
Consequently  It  la  only  the  fatfaw's  pecun- 
iary loss  that  Is  Involved,  and  he  can  have 
no  pecuniary  Interest  In  his  son's  services 
after  the  latter  is  21.  So  that  such  value  can 
be  only  for  the  8  years  and  1  month  that 
would  have  elapsed  betore  the  son  became  of 
age.  Is  17,600  for  that  period  excessive? 
The  evidence  is  that  this  was  a  rather  ex- 
traordinary boy,  very  ambitious,  very  smart, 
weighed  120  pounds,  large  of  Ills  age  and 
healthy,  industrious,  and  of  good  habits.  He 
could  go  out  and  buy  cattle  and  hogs,  and, 
with  his  disposition  to  learn,  would,  no  doubt, 
have  become  of  valuable  assistance  to  his 
father.  And  yet,  to  equal  this  verdict,  he 
would  have  had  to  be  worth  nearly  $1,000  a 
year  to  his  father  over  and  above  the  cost 
of  education  and  keep.  Indeed,  he  would 
have  to  earn  more  than  that  in  order  to 
make  the  present  value  of  such  services  worth 


the  amount  of  the  verdict.  The  petition  al- 
leged he  was  earning  $2  per  day,  but  tbe 
father  testified  that  when  he  worked  he  pat 
$2  a  week  in  the  bank  to  encourage  him.  It 
he  had  earned  $2  per  day  it  would  only 
amount  to  $600  per  year,  though,  of  course, 
when  older  he  might  earn  more  than  that 
This  increase,  however,  would  be  more  than 
offset  by  the  expenses  of  his  education  and 
keep.  Under  the  circumstances,  we  do  not 
think  there  can  be  any  question  but  that  the 
pecuniary  value  of  the  son  to  his  father 
during  ndnorlty  would  not  exceed  $5,000,  and 
that  that  sum  is  a  fair,  liberal,  and  just 
amount  to  be  awarded  for  the  loss.  The  ver- 
dict Is  therefore  excessive  to  the  extent  of 
$2,500.  If  the  plalntlfC  will,  within  ten  days 
from  the  announcement  of  this  opinion,  enter 
a  remittitur  of  that  amount,  with  the  inter- 
est thereon,  the  Judgment  will  be  affirmed; 
otherwise  it  will  be  reversed,  and  the  cause 
remanded.  It  Is  so  ordered.  Tbe.  other 
Judges  concur. 
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POLK  V.  STEPHENS  et  aL    (No.  231.) 
(Sapreme  Oonrt  of  Arkanaaa.     Oct  30,  1916.) 

1.  Homestead  «=3ll3— Transtkb— Necebsitt 
or  JoiNDEK  OF  Spouses. 

Althoogfa  Kirby'a  Dig.  {  3901.  provides  that 
no  homeatead  conveyance  by  a  married  man 
shall  be  valid  unless  joined  in  and  acknowledg- 
ed by  the  wife,  except  for  purchase  money,  tax- 
es, and  mechanics'  hens,  a  conveyance  of  home- 
stead by  the  husband  to  the  wife  and  children, 
without  the  wife's  joinder,  is  valid. 

[Ed.  Note. — ^For  other  cases,  see  Homeatead, 
Cent.  Dig.  |  1@2:   Dec.  Dig.  «=9ll3.] 

2.  Judgment  «ss»ee4  —  OoN0i-uaiVBNEs»— Va- 
cation. 

Such  deed  passed  good  title  which  was  not 
divested  by  wrongful  decree  of  cancellation  in 
chancery,  which,  on  the  grantees'  appeal,  was 
vacated. 

[Ed.  Note. — ^For  other  caaea,  see  Judgment, 
Oent  Dig.  H  117B.  1176;   Dec.  Dig.  «=»664.1 

8.  las  Pendens  «s>11(9— Pttbohassbs  Pend- 
ing Appeal. 
In  such  case  a  second  deed  joined  in  by 
husband  and  wife  after  the  decree  of  cancellation 
and  before  its  vacation  did  not  make  the  grantee 
therein  a  bona  fide  purchaser  as  against  the 
granteea  of  the  original  deed,  nor  provide  a  de- 
tense  against  their  action  for  possession. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  i  80;   Dec.  Dig.  «=9ll(2).] 

4.  Appeal  and  Ebbob  «=38B4(2)  —  Avnau- 
ANCB— Gboxjndb. 
If  no  error  was  cominitted  in  the  judgment 
rendered,  it  is  Immaterial  that  a  different  rea- 
son was  assigned  than  that  given  by  the  court 
on  appeal. 

(Ed.  Note. — For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  H  3408-3410;  Dec.  Dig.  *=» 
864(2).] 

Appeal  from  drcnlt  Coart,  Clay  Oranty; 
J.  F,  Gantney,  Judge. 

Ejectment  by  Jamea  Stepbens  and  others 
against  W.  D.  Polk.  Judgment  on  directed 
verdict  for  plalntttts,  and  defendant  appeals. 
Afflnned. 

Appellees  brought  suit  in  ejectment,  claim- 
ing to  be  the  ovimers  of  certain  lands  In  Clay 
county,  of  which  it  was  alleged  appellant 
was  in  the  wrongful  ixissession.  They  de- 
raigned  title  from  a  deed  from  their  father, 
Wm.  Stephens,  executed  on  the  21st  day  of 
July,  1898,  and  alleged  that  defendant  claim- 
ed through  and  under  a  deed  of  later  date 
from  the  same  grantor. 

Appellant  answered,  denying  the  allega- 
tions of  the  complaint  that  the  lands  were 
conveyed  to  appellees  by  Wm.  Stephens  on  the 
21st  day  of  July,  1898,  or  at  any  other  time, 
and  that  be  was  In  the  wrongful  possession 
thereof,  admitted  claiming  title  under  a  deed 
from  Wm.  Stepbens  and  his  wife  executed 
October  14,  1905,  and  alleged  that  the  deed 
nnder  which  appellees  claimed  title  was  void, 
the  lands  conveyed  being  the  homestead  of 
the  grantor,  and  his  wife  not  having  joined  in 
the  deed  thereto  as  required  by  law.  He  then 
set  np  the  fact  that  the  attempted  conveyance 
by  Wm.  Stephens  of  the  lands  to  bla  wife 


and  children  by  the  said  deed  was  thereunder 
canceled  as  a  doud  upon  his  title  by  the 
chancery  court  of  (Jlay  county,  after  which 
cancellation  he  became  the  purchaser,  pay- 
ing therefor  the  sum  of  f3,600,  and  was  « 
bona  fide  purchaser  of  the  value,  and  entitled 
to  protection  as  such,  and  that  he  bad  paid 
the  taxes  regularly  thereon  since  his  pur- 
chase,  eta 

It  appears  from  the  testimony  that  the* 
lands  were  conveyed  by  said  Stephens  to  his 
wife  and  children  by  a  warranty  deed  on  the 
2l8t  day  of  July,  1898,  in  which  his  said 
wife,  Jennie  Stepbens,  did  not  join  as  a 
grantor;  tliat  afterwards,  in  a  suit  for  that 
purpose  against  his  wife  and  said,  diildren, 
said  deed  was  canceled  as  never  having  been 
delivered.  The  lands  were  then  sold  and  con-  - 
reyed  by  Wm.'  Stephens  and  bis  wife  by  a 
deed  under  which  appellant  claims  title,  exe- 
cuted on  the  14th  day  of  October,  1905. 

Maggie  Stepbens,  as  guardian  of  Jamea 
and  Grace  Stephens,  appealed  from  said  de- 
cision of  CBe  chancery  court  canceling  the 
deed  executed  by  Wm.  Stephens,  his  said 
wife  and  children,  and  the  Supreme  Court  re- 
versed said  decision  and  held  the  deed  valid. 
Stephens  v.  Stephens,  108  Ark.  63,  156  S. 
W.  837. 

The  cause  was  remanded,  with  directions 
to  vacate  said  decree,  which  was  done,  and 
the  complaint  dismissed  for  want  of  equity, 
which  decree  was  excepted  to  by  W.  D.  Polk 
and  L.  H.  Colley,  who  had'  filed  motions  ask- 
ing to  be  made  party  plaintiffs  in  the  cause, 
which  were  overruled.  Appellant  then  peti- 
tioned for  a  writ  of  mandamus  against  the 
chancellor  to  compel  him  to  allow  petitioner 
to  be  made  a  party  plaintiff  in  said  suit, 
setting  out  that  at  the  time  of  the  convey- 
ance from  said  Wm.  Stephens  to  his  wife  and 
children  the  property  was  a  homestead,  and 
that  his  wife  had  not  joined  in  the  convey- 
ance thereof,  and  that  petitioner  was  an  Inno- 
cent purchaser  for  value.  The  petition  for 
the  writ  was  denied,  and  finally  disposed  of 
in  Polk  V.  Frierson,  118  Ark.  582,  168  S.  W. 
1082. 

James  R.  and,  Grace  Stephens,  by  their 
guardian,  liaggie  Stephens,  appMled  from 
the  decree  of  the  chancery  court  canceling 
the  deed  from  Wm.  Stephens  to  his  wife  and 
children,  and  the  Supreme  Court  in  January, 
1914  (162  S.  W.  1199),  held  that  the  case  was 
ruled  by  the  opinion  in  Stephens  v.  Stephens, 
supra,  and  reversed  the  decree  of  cancella- 
tion and  remanded  the  cause,  with  directions 
to  vacate  It,  which  was  done. 

It  appears  also  that  the  lands  in  contro- 
versy were  the  homestead  of  Wm.  Stephens 
at  the  time  he  conveyed  them  to  his  wife 
and  children  in  1898,  upon  his  departure  for 
Oregon ;  that  after  his  return  he  lived  there- 
on with  his  wife  ai\d  diildren  as  his  home- 
stead until  he  sold  the  lands  in  1905  to  ap- 
pellee and  moved  to  town.    There  was  also 
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some  testimony  tending  to  show  that  80  acres 
of  the  lands  was  worth  $3,000.       , 

The  court  Instructed  the  Jury  that  the  con- 
veyance of  the  lands  under  which  appellees 
dalmed  the  deed  of  1898  was  valid,  having 
been  made  so  by  a  curative  act  of  1907,  not- 
withstanding the  wife  failed  to  Join  in  the 
conveyance,   and   directed   a   verdict  for  an 

•undivided  one-half  Interest  in  the  lands  and 
half  the  rents  and  profits  for  three  years, 
less  the  cost  of  taxes  and  Improvements. 
It  also  instructed  the  jury  that  the  question 
had  been  determined  against  Stephens,  the 
record  of  which  case  was  offered  In  evidence, 
tbat  the  land  in  controversy  was  not  the 
homestead  of  Stephens  at  the  time  of  the 
conveyance,  which  bound  Polk,  his  grantor, 

'  thereafter,  and  excluded  all  evidence  of  the 
value  of  the  Improvement  thereon.  From 
the  judgment  on  the  directed  verdict,  this 
appeal  is  prosecuted. 

J.  N.  Moore  and  O.  B.  Oliver,  both  of  Ck>m- 
Ing,  for  appellant  W.  E.  Beloate,  of  Walnut 
Ridge,  and  F.  O.  Taylor,  of  Coming,  for 
appellees. 

EIRBT.J.  (after  stating  the  facts  as  above). 
[1-4]  Appellant  contends  that  the  deed  under 
which  appellees  claimed  title  was  absolutely 
void,  having  been  made  to  convey  the  gran- 
tor's homestead  to  his  wife  and  children  with- 
out the  wife  joining  therein. 

The  statute  provides  (section  3901,  Klrby's 
Digest): 

"No  conveyance,  •  •  •  or  other  instru- 
ment affecting  the  homestead  of  any  married 
man  shall  be  of  any  validity  except  for  taxes, 
laborers'  and  mechanics'  liens,  and  the  purchase 
money,  unless  Us  wife  joins  in  the  execution  of 
such  instrument  and  acknowledges  the  same." 

In  Kindley  v.  Spraker,  72  Ark.  228,  79  S. 
W.  766,  106  Am.  St  Rep.  32,  the  court  held 
that  a  conveyance  Ito^  a  husband  directly 
to  his  wife  was  valid,  notwithstanding  the 
statute  and  that  the  wife  did  not  join  there- 
in. It  was  held  tbat  a  conveyance  to  the 
wife  which  meets  her  approval  and  shows 
her  consent  thereto  conforms  to  the  intent  of 
the  law  to  the  same  extent  as  a  conveyance 
by  the  husband  to  a  third  person  in  which  the 
wife  joins.  Tlie  court  quoted  from  Thomp- 
son on  Homestead  and  Exemptions,  i  473, 
as  follows: 

"The  policy  of  these  statutes,  which  restrain 
the  alienation  of  the  homestead  without  the 
wife  joining  in  the  deed,  is  to  protect  the  wife 
and  enable  her  to  protect  the  family  in  the  pos- 
session and  enjoyment  of  a  homestead,  after  one 
has  been  acquired  by  the  husband.  They  are 
not  intended  to  interjwse  obstacles  in  the  way 
of  a  conveyance  of  the  homestead  to  the  wife,  or 
to  the  wife  and  children,  with  the  consent  and 
approval  of  the  wife,  whatever  may  be  the  form 
of  such  conveyance. 

And,  continuing,  it  said  the  weight  of  au- 
thority sustains  this  view. 

The  policy  of  the  homestead  law  Is  to  pro- 
tect the  family,  the  wife  and  children,  in  the 
enjoyment  of  a  home,  and  it  was  not  the 


purpose  of  this  statute  to  make  void  a  con- 
veyance thereof  by  the  husband  directly  to 
bis  wife  and  cblldtea,  under  which  they 
would  necessarily  be  as  much  protected  as 
they  could  be  if  no  conveyance  of  the  home- 
stead was  made  or  the  attempted  conveyance 
was  invalid,  because  of  the  failure  of  the  wife 
to  join  therein.  The  conveyance  met  the 
approval  of  the  wife  and  was  accepted  by 
her,  and  the  family  continued  to  reside  there- 
on certainly  until  she  later  joined  In  the 
conveyance  to  appellant  The.  deed  was  ef- 
fectual to  OMivey  the  lands,  and,  notwith- 
standing its  wrongful  cancellation  by  the  de- 
cree of  the  chancei7  court,  the  title  was  not 
divested  from  the  grantees,  who  appealed 
therefrom  and  caused  said  decree  to  be  vacat- 
ed. The  purchase  of  the  lands  for  a  valu- 
able consideration  thereafter  from  the  orig- 
inal grantor  and  a  conveyance  of  same  to  ap- 
pellee before  the  reversal  and  vacation  of 
said  decree  would  not  have  efTect  to  consti- 
tute appellee  a  bona  fide  purchaser  of  the 
lands  as  against  the  claim  of  appellees  under 
the  original  deed  nor  furnish  any  defense 
against  their  action  for  ^e  possession  of  the 
lands.  It  can  make  no  diiterence  that  a  dif- 
ferent reason  was  assigned  by  the  trial  court 
for  its  decision  and  upon  which  the  verdict 
was  directed,  since  no  error  was  committed 
in  the  result  reached. 
The  judgment  is  accordingly  affirmed. 


DUDLBZ  et  sL  t.  IDVVUSl  et  aL    (No.  256w) 

(Supreme  Court  of  Arkansas.    Nov.  20,  1^164 

1.  Infants  «=»78(1)— Aohon— Guabdiaw, 

It  is  error  to  render  a  Judgment  against  an 
Infant  defendant  without  the  appointment  of  a 
guardian  and  defense  made. 

[Bd.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  S  202;  Dec.  Dig.  «s>78a).} 

2.'lNrANTB  «=>7&— Action— AsponmcENT  or 

OxiABDiAN— Time  jtob. 
Tb6  appointment  of  a  guardian  for  an  in- 
fant defendant  must  be  made  before  the  proof 
is  taken  in  the  case,  so  that  the  guardian  may 
have  an  opportunity  to  attend  when  the  proof 
ia  taken. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
DigTlJ  206,  209;   Dec.  Dig.  <8=979.] 

3.  Infants  «=>115  — Action— Appoihtmkst 

OF   GDABDIAN— PlUEStnCPTION. 

Kirby's  Dig.  {  6024,  provides  that  the  ap- 
pointment of  a  guardian  for  an  infant  defend- 
ant may  be  made  by  the  court  or  judge  there- 
of, or  by  the  clerk  in  vacation,  and  that  the 
name  of  the  guardian  and  the  date  of  the  ap- 
pointment shall  be  indorsed  on  the  complaint  by 
the  clerk.  The  decree  for  plaintiffs  in  an  ac- 
tion to  cancel  a  deed  recited  that  a  guardian  of 
the  infant  defendants  was  duly  appmnted,  and 
that  the  cause  was  heard  upon  the  depositions 
taken.  Held,  that  on  appeal  it  would  be  as- 
sumed that  uie  court  found  that  the  KUBrdian 
had  hem  appointed  in  apt  time,  notwithstand- 
ing the  indorsemeat  was  not  found  upon  the 
complaint  as  appearing  on  the  record. 

[Bd.  Note.— For  other  cases,  see  Infants,  Cent 

g.  i  331;  Dec.  Dig.  «=9ll5.] 
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4.  Deeds  ^g>aQ8(g)— Dmjv«et— 8 u rruamsar 

OF  EVIDENCK. 

In  an  action  in  chancery  to  cancel  a  deed 
as  a  cloud  on  complainants'  title,  evidence  held 
to  warrant  the  chancellor's  finding  that  no  de- 
livery of  a  deed  from  their  grandfather  to  com- 
plainants was  intended,  but  that  the  grand- 
father kept  the  deed  under  his  own  control,  and 
that  the  custodian  did  not  receive  It  as  agent  or 
trustee  for  the  complainants,  and  tixat  no  ac- 
ceptance could  be  presumed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  {  631 ;   Dec.  Dig.  «=32(«(6).l 

5.  QintETiRO   Title  *=»7(2)— Bioht  to   Rb- 

I.IBF. 

Where  complainants,  in  an  action  to  cancel 
a  deed  as  a  cloud  on  their  title,  had  a  clear  and 
unrestricted  title  to  the  land  and  the  deed 
soufcht  to  be  canceled  constituted  a  cloud  on 
their  title,  in  that  it  appeared  to  convey  life 
estate  only  to  them,  they  were  entitled  to  have 
that  cloud  removed. 

rEd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  H  15,  18;    Dec  Dig.  .^=»7(2)J 

Appeal  from  Jackson  Chancery  Court;  O. 
T.  Humphries,  Chancellor. 

Action  by  George  C.  Dudley  and  others 
against  Georgia  May  Dudley  and  others.  De- 
cree for  complainants,  and  defendants  ap- 
peal.   Affirmed. 

HUlhouse  ft  Boyce,  of  Newport,  for  appel- 
lants. M.  M.  Stuckey,  of  Newport,  for  ap- 
pellees. 

Mcculloch,  a  J.  The  appellees,  George 
C.  Dudley,  Guildford  M.  Dudley,  Houston 
Dudley,  and  Lula  Moon,  who  were  the  plaln- 
tUTs  below,  claim  title  in  fee  simple  to  cer- 
tain lands  In  Jackson  county,  Ark.,  and  Insti- 
tuted this  action  In  the  chancery  court  of 
that  county  to  cancel  a  deed,  which  Is  alleg- 
ed to  constitute  a  cloud  on  their  title.  They 
dalm  title  to  i>art  of  the  land  by  Inheritance 
from  their  grandfather,  George  W.  Bandy, 
and  to  the  other  part  under  devise  from 
their  grandmother,  D.  S.  M.  Bandy,  and  by 
a  partition  between  them  and  the  other  heirs 
and  devisees  of  the  lands. 

George  W.  Bandy  and  D.  S.  M.  Bandy  were 
husband  and  wife,  and  the  latter  died  in  the 
year  1906  seized  and  possessed  in  fee  simple 
of  certain  tracts  of  land  which  included  a  por- 
tion of  the  lands  in  controversy.  The  re- 
mainder of  the  lands  in  controversy  were 
owned  by  George  W.  Bandy,  who  died  intes- 
tate in  the  year  1914.  Appellees  are  grand- 
children- of  George  W.  Bandy  and  D.  S.  M. 
Bandy.  Mrs.  Bandy  left  a  will,  whereby  she 
devised  her  lands  to  her  husband  for  life, 
and  provided  that  at  his  death  the  estate 
should  be  divided  between  her  children  and 
grandchildren.  George  W.  Bandy  seems  to 
have  had  the  Idea  that  he  possessed  the  pow- 
er of  disposing  of  all  the  lands,  and  on  May 
8,  1912,  he  executed  a  deed,  purporting  to 
convey  the  lands  In  controversy  to  appellees, 
"and  to  the  heirs  of  the  reei)ectlve  body  of 
each,  provided,  either  of  them  leave  no  heirs 
of  the  body  surviving,  then  the  Interest  of 


such  grantee  tn  the  lands  herein  conveyed 
shall  revert  to  my  heirs  surviving  me."  This 
deed  was  not  delivered  or  placed  of  record 
during  the  lifetime  of  George  W.  Bandy,  but 
after  his  death  It  was  recorded  by  one  of  hla 
children,  who  did  so  pursuant  to  instructions 
which  her  father  had  given  her. 

On  March  14,  ldl3,  all  of  the  children  and 
grandchildren  of  George  W.  Bandy  and  D.  S. 
M.  Bandy,  upon  the  suggestion  of  the  former, 
executed  to  him  a  quitclaim  deed,  conveying 
their  Interests  in  all  of  the  lands,  those 
owned  by  D.  S.  M.  Bandy  as  well  as  those 
owned  by  George  W.  Bandy,  for  the  purpose 
of  placing  the  title  In  George  W.  Bandy,  so 
that  he  could  divide  all  the  land  between 
those  parties  and  reconvey  to  them  their  sev- 
eral aharea  George  W.  Bandy  died  Intestate 
without  having  reconveyed  the  lands  to  any 
of  his  children  or  grandchildren,  but  subse- 
quently they  got  together,  and  by  mutual 
agreemoit  divided  the  lands.  Appellees  at- 
tempted to  sell  their  land,  and,  for  the  first 
time  they  claim,  made  discovery  on  the  rec- 
ord of  the  deed  which  their  grandfather, 
George  W.  Bandy,  had  executed,  and  whldi 
had  been  placed  of  record  after  his  death. 
Their  contention  Is  that  they  did  not  accept 
the  deed,  knew  nothing  of  Its  existence,  and 
that  the  apparent  restriction  upon  the  estate 
conveyed  by  the  deed  constitutes  a  cloud  upon 
their  title,  and  they  ask  that  the  same  be 
removed  by  cancellation  of  the  deed. 

Appellants  are  the  children  of  appellees, 
and  are  made  parties  upon  the  theory  that  if 
the  deed  created  an  estate  tall,  it  would,  un- 
der the  statutes  of  this  state,  vest  a  life  es- 
tate, with  remainder  over  "In  fee  simple  ab- 
solute to  the  person  to  whom  the  estate  tall 
would  first  pass  according  to  the  course  at 
the  common  law"  (Kirby's  Digest,  i  735)i 
which  would  be  the  heirs  of  the  body  of  the 
first  taker.  Appellants  are  infants  residing 
with  their  parents,  and  some  of  them  are  non- 
residents who  are  brought  in  by  publication 
of  warning  order.  A  guardian  ad  litem  was 
appointed  for  the  infants,  who  appeared  and 
filed  an  answer,  raising  an  Issue  upon  every 
material  allegation  of  the  complaint.  The 
cause  was  heard  upon  the  pleadings  and  upon 
the  depositions  of  witnesses,  and  the  court 
entered  a  decree  in  favor  of  appellees  cancel- 
ing said  deed  as  a  cloud  upon  their  title. 

[1,  2]  It  is  contended  in  the  first  place  that 
the  decree  was  erroneous  for  the  reason  that 
the  record  fails  to  show  that  the  guardian 
was  appointed  before  the  proof  was  taken  in 
the  case.  It  is  true  that  the  record  falls  to 
show  when  the  guardian  was  appointed,  but 
there  is  a  recital  in  the  decree  to  the  effect 
that  the  guardian  had  been  duly  appointed 
and  had  appeared  and  filed  an  answer,  which 
is  brought  up  in  the  record.  It  is  error  to 
render  a  Judgment  against  an  Infant  defend- 
ant without  the  appointment  of  a  guardian 
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and  defense  made  (Woodall  v.  Delatour,  43 
Ark.  521),  and  the  appointment  must  be  made 
before  the  proof  is  taken  In  the  case,  so  that 
the  guardian  may  have  an  opportmilty  of 
attending  when  the  proof  Is  taken.  Blanton 
▼.  Davis,  107  Ark.  1,  154  S.  W.  047. 

[3]  It  is  urged  on  behalf  of  appellants  that 
this  case  is  ruled  by  the  one  last  dted,  and 
that  the  decree  should  be  reversed,  for  the 
reason  that  the  record  does  not  affirmatively 
show  the  date  of  the  appointment  of  the 
guardian.  All  that  was  decided  In  that  case 
was  that  the  guardian  must  be  appointed  be- 
fore the  proof  is  taken,  and  in  the  state  of 
the  record  before  us  In  the  present  case,  we 
think  the  presumption  should  be  Indulged 
that  the  guardian  was  appointed  in  apt  time. 
The  statute  provides  that  the  appointment 
may  be  made  by  the  court,  or  Judge  thereof, 
or  by  the  clerk  in  vacation,  and  that  the, 
name  of  the  guardian  and  the  date  of  the 
appointment  shall  be  indorsed  on  the  com- 
plaint by  the  clerk.  Kirby's  Digest,  S  6024. 
With  the  recital  In  the  decree,  however,  to 
the  effect  that  the  guardian  had  been  duly 
appointed,  and  that  the  cause  was  heard  upon 
the  depositions  taken,  it  is  fair  to  assume 
that  the  court  found  that  the  guardian  had 
been  appointed  in  apt  time,  notwithstanding 
the  fact  that  the  indorsement  Is  not  found 
upon  the  complaint  as  it  appears  in  the  rec- 
ord before  us.  In  other  words,  the  mere 
silence  of-  the  record  as  to  the  time  of  the 
appointment  of  the  jguardian  does  not  affirma- 
tively show  an  error  of  the  court  in  its  pro- 
ceedings. Our  conclusion  on  that  branch  of 
the  case  Is  therefore  that  no  error  is  shown 
which  would  call  for  reversal. 

[4]  It  is  next  contended  that  the  evidence 
shows  a  complete  delivery  of  the  deed  by 
George  W.  Bandy  to  a  third  person  to  hold 
until  after  his  death,  and  then  to  place  of 
record  for  the  benefit  of  appellees,  and  that 
the  acceptance  of  appellees  will  be  presumed. 
The  fallacy  of  the  contention  is  In  attempt- 
ing, to  apply  the  presumption  of  acceptance. 
Counsel  for  appellants  rely  upon  the  decisions 
of  this  court  holding  that  where  a  deed  is 
executed  and  delivered  to  a  third  person  to 
hold  as  a  depositary  for  the  benefit  of  the 


grantee^  tbe  acceptance  of  Oie  deed  by  the 

grantee  is  presumed  because  of  the  fact  that 
the  latter  is  the  beneficiary  In  the  transac- 
tion. Russell  v.  May,  77  Ark.  89,  90  S.  W. 
eiT ;  Rhea  v.  Bagley,  63  Ark.  874,  38  S.  W. 
1039,  38  L.  R.  A.  86;  Staggers  v.  White,  120 
Ark.  228,  181  S.  W.  139.  In  those  cases  the 
deeds  were  delivered  to  a  third  person  to  hold 
for  the  benefit  of  the  grantees,  and  the  cir- 
cumstances warranted  the  infer^ice  that  a 
delivery  was  intended  and  the  acceptance  was 
presumed,  the  deeds  being  entirely  for  tbe 
benefit  of  the  grantees.  In  the  present  case, 
the  facts  are  that  Mr.  Graham,  the  person  to 
whom  the  grantor  delivered  the  deed,  togeth- 
er with  other  papers,  never  knew  what  the 
contents  of  the  papers  were,  but  took  them 
and  kept  them  merely  as  custodian  for  the 
grantor  himself.  No  direction  was  ever  giv- 
en by  the  grantor  to  Mr.  Graham  to  hold  the 
deeds  for  any  particular  person,  or  to  make 
any  disposition  of  them.  On  the  contrary, 
the  testimony  shows  affirmatively  that  he 
delivered  the  deed  to  Mr.  Graham  "for  safe- 
keeping." He  told  his  daughter  later  that  he 
wanted  her  to  get  the  papers  from  the  safe 
of  Graham  Bros.,  after  hla  death,  and  record 
them,  which  she  did,  but  she  did  not  know 
the  contents  of  the  t>apers.  In  this  state  of 
the  proof  tbe  chancellor  was  warrEinted  In 
finding  that  no  delivery  was  Intended;  that 
the  grantor  kept  the  deed  under  his  own  con- 
trol and  dominion;  that  the  custodian  did 
not  receive  the  deed  as  agent  or  trustee  of 
appellees,  and  no  acceptance  can  be  pre- 
sumed. 

[S]  Appellees  have  a  dear  and  unrestricted 
title  to  the  prapaty  in  controversy  under 
the  partition  deeds  from  tbe  other  heirs  of 
George  W.  Bandy  and  D.  S.  M.  Bandy,  and 
this  deed  constitutes  a  cloud  on  their  title, 
in  that  it  appears  to  convey  a  life  estate  only 
to  them.  They  were  entitled,  therefore,  to 
have  that  cloud  removed,  and  the  diancery 
court  was  correct  in  granting  the  relief  pray- 
ed for. 

Affirmed. 

HART,  J.,  not  participating. 
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AliLEN  ▼.  ALLEN.    (No.  245.) 
(Supreme  Court  ot  Arkansas.    Nov.  IS,  1910.) 

1.  DlVOBOB   «=>79— PbOCESS— PtTBUCATIOK. 

Although  the  affidavit"  of  tiie  proprietor  of 
a  newspaper  in  which  warning  order  In  divorce 
action  was  published  showed  an  insufficient  pub- 
lication in  that  the  last  three  insertions  in  the 
newspaper  occurred  after  the  proof  was  filed 
and  two  of  them  aftv  the  date  ot  decree,  this 
did  not  invalidate  the  decree,  for  since  Kirby'a 
£>i^.  i  4924,  ^oes  not  make  the  affidavit  of  the 
editor,   proprietor,   etc.,    the   sole   evidence   of 

SubUcation,  such  a  record  is  merely  incomplete ; 
le  presumption  being  that  emitted  tostunony 
was  sufficient  to  establish  a  finding  of  the  court 
that  the  warning  order  had  been  duly  published. 
[Ed.    Note.— For   other    cases,    see    Divorce, 
Cent.  Dig.  H  258-263;   Dec.  Dig.  e=»7».] 

2.  DrvoBOE    «=»183lv— Rbcobd— Appointjcbst 

ot  GUABDIAN  AD  LITEM. 

In  a  divorce  action,  the  fact  that  a  guard- 
ian ad  litem  waa  appointed  30  days  prior  to  the 
date  of  iudgment,  as  required  bv  statute,  fairly 
appeared  by  the  record  in  which  such  appoint- 
ment was  indorsed  on  the  back  of  the  complaint 
and  appeared  between  the  warning  order  and  the 
filing  mark;!  of  the  derk  which  snowed  the  date 
of  finng  and  the  issuance  of  the  wamin|;  order, 
in  the  absence  of  othe^  evidence  showing  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Divorce,  (Tent. 

ifg.  S  569;    Dec.  Dig.  <8=»183.] 

8.  DivoBCE    «=»201  —  Aumont— SumoiKROT 

07  Process 
Under  Kirby's  Dig.  f  2684,  providing  that 
in  every  final  judgment  for  divorce  granted  to 
tile  wife  against  the  husband  she  "shall  be  enti- 
tled to  one-third  of  the  husband's  property  abso- 
lutely, and  one-third  of  all  the  lands  whereof 
her  husband  was  seised -of  an  estate  of  inherit- 
ance at  any  time  during  the  marriage  for  her 
life,"  etc,  the  filing  of  a  complaint  in  a  di- 
vorce action  by  the  wife  describing  the  property 
gives  the  court  jurisdiction  over  it  for  the  pur- 
poses of  making  an  award  in  accordance  with 
the  terms  of  the  statute,  and  no  attachment  or 
other  method  of  sequestration  is  necessary  in 
order  for  the  court  to  acquire  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  ii  591.  592;   Dec.  Dig.  •8=>201.] 

4.  DiVOBCK  «s»253— Pebuakknt  Aliuory— 
Pkcbkb 
Kirby's  IMg.  |  ^54,  subd.  2,  provides  before 
a  judgment  is  rendered  against  a  defendant  con- 
structively summoned,  and  Irho  has  not  appear- 
ed, a  bond  must  be  executed  to  the  effect  that, 
if  the  defendant,  within  the  period  prescribed 
by  law,  shall  appear,  make  defense,  ana  set  aside 
the  judgment,  the  plaintiff  shall  restore  to  him 
the  property  taken  under  any  attachment  in  the 
action,  or  under  the  judgment  therein,  the  res- 
toration of  which  may  be  adjudged,  and  pay  to 
the  defendant  such  sums  of  money  as  the  court 
may  award  to  him.  Section  6266  provides  that, 
if  the  bond  be  not  ^iven,  "the  court  may  enter 
a  judgment  ascertaming  the  rights  of  tne  par- 
ties, but  shall  retain  control  over  and  preserve 
any  property,  or  the  proceeds  thereof,  which  may 
have  been  attached  in  the  action,  until  the  ex- 
piration of  the  period  allowed  to  the  defendant 
to  amiear  and  make  defense."  Section  2684 
provides  that  in  every  final  judgment  for  divorce 
granted  to  the  wife  against  the  husband  she' 
"shall  be  entitled  to  one-third  of  the  husband's 
personal  property  absolutely,  and  ono-third  of 
all  the  lands  whereof  her  husband  was  seised 
of  an  estate  of  inheritance  at  any  time  during 
the  marriage  for  her  life,  unless  tne  same  shall 
have  been  relinquished  by  her  in  legal  form,  and 
every  such  final  order  or  judgment  shall  desig' 


nate  th«  specific  property  both  real  and  pep-, 
sonal,  to  which  mich  wife  is  entitled."  fleM, 
section  6254,  subd.  2,  and  sectipn  6256,  apply  to 
such  a  divorce  suit  by  a  wife  under  section  2684. 
[Eid.  Note.— For  other  cases,  see  Divorce,  CSent 
Dig.  ii  716,  717;    Dec.  Dig.  «s>253.] 

5.   DiVOBOB  4=3184(4)— APPBAIt—PsJESUlfFTIOIf 

— Recobo. 
Where  a  transcript  which  bears  the  clerk's 
certificate  showing  t&t  it  contains  a  complete 
record  does  not  include  a  bond,  and  there  is  n» 
reference  anywhere  in  the  decree  to  the  giving 
of  a  bond,  the  presumption  that  a  bond  was  giv- 
en cannot  be  indulged  in. 

[Ed.  Note.— For  other  cases,  see  Divorce,  C!ent 
Dig.  I  570;   Dec.  Dig.  «=»184(4).] 
0.  DivoBOK  «s»262  —  Pkbkament  AiJOf oinr  — 

Amount. 
Under  Kirby's  Dig.  {  2684,  providing  for 
awarding  to  the  wife  one-third  of  ner  husband's 
land  for  life,  and,  furtner,  that  if  the  land  can- 
not be  divided,  the  court  shall  order  a  sale 
thereof,  and  that  "the  proceeds  of  every  such 
sale  after  deducting  the  cost  and  expenses  of' 
the  same,  including  the  fee  allowed  said  com- 
missioner by  said  co&rt  for  his  services,  shall 
be  paid  into  said  court  and  by  the  court  divid- 
ed among  the  parties  in  proportion  to  their 
respective  rights  in  the  premises,"  it  was  error 
upon  final  judgment  in  divorce  suit  by  wife  to 
decree  the  husband's  prdnerty  sold  and  one-third 
of  the  gross  amount  of  the  proceeds  paid  over  to 
her;  for  in  cases  of  sale  the  court  should  as- 
certain the  present  value  of  her  interest  and 
order  it  to  be  paid  over  to  her,  or  otherwise 
protect  her  in  the  enjoyment  of  her  interests. 

[Ed.  Note.— For  otiier  cases,  see  IMvorce,  Cent 
Dig.  ii  713^716;    Dec.  Dig.  «=»2S2.1 

Appeal  from  Prairie  Chancery  (}oiirt;  Jno. 
M.  ElUott,  Chancellor. 

Action  by  Tlltha  Jane  Ida  Allen  against  A. 
G.  Allen.  From  Judgment  for  plalntlfT,  de- 
fendant appeals.  Affirmed  in  part,  and  in 
part  reversed  and  remanded. 

J.  6.,  C.  B.  &  Ck>oper  Tbweatt,  of  De  VaUa 
Bluff,  for  appellant  J.  M.  McClintock,  of  De 
Vails  Bluff,  and  W.  A.  Leach,  of  Lonoke,  for 
appellee. 

McGULLOCH,  O.  J.  Appellee  filed  her 
complaint  in  the  chancery  court  of  Prairie 
county,  Southern  district,  on  September  29, 
1916,  against  appellant,  her  hosbaqd,  ia 
which  she  set  forth  desertion  as  grounds  for 
divorce,  and  also  set  forth  a  description  of 
certain,  real  estate  owned  by  appell(int,  and 
prayed  that  upon  final  decree  an  Interest  in 
the  lands  be  awarded  her  in  accordance  with 
the  terms  of  the  statute.  The  omission  of 
a  prayer  foe  divorce  was  an  obvious  error, 
which  was  corrected  by  an  amendment.  ti» 
the  complaint  filed  on  the  ne^  day. 

An  affidavit  was  filed  with  the  complaint 
showing  that  defendant  was  a  nonresident  of 
the  state,  and.  a  warning  order  was  made 
by  the  clerk  and  indorsed  on  the  complaint 
summoning  the  defendant  to  appear.  There 
appears  also  an  indorsement  on  the  complaini 
showing  the  appointment  of  an  attorney  ad 
litem  for  the  defendant  The  affidavit  of  the 
proprietor  of  a  certain  newspaper  was  filed 
on  November  1, 1916,  in  proof  of  the  pablica- 
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tlon  of  the  wam^g  order,  and  In  said  affi- 
davit it  was  stated  that  a  warning  oraer  had 
been  published  four  times,  viz.  on  October 
30,  November  7,  November  14,  and  November 
21,  1915.  A  written  report  of  the  attorney 
ad  litem  for  the  nonresident  defendant  was 
filed  in  open  court  on  November  1,  1915,  and 
on  November  12,  1915,  the  court  rendered  a 
final  decree  In  favor  of  appellee  granting  a  di- 
vorce from  the  bonds  of  matrimony  and 
awarding  her  one-third  of  the  lands  of  appel- 
lant In  that  county,  pursuant  to  the  terms  of 
the  statute  which  provides  that  In  every  final 
judgment  for  divorce  granted  to  tbe  wife 
against  tbe  husband  she — 

"shall  be  entitled  to  cne-third  of  the  husband's 
personal  property  absolutely,  and  one-third  of  all 
tbe  lands  whereof  her  husband  was  seised  of  an 
estate  of  inheritance  at  any  time  during  the 
marriase  for  her  life,  unless  the  same  shall  have 
been  relinquished  by  ner  In  legal  form,  and  every 
such  final  order  or  Judgment  shall  designate  the 
specific  property  both  real  and  personal,  to 
which  such  wife  is  entitled."  Kirby's  Digest,  | 
2684. 

The  conrt  farther  found  that  the  said  In- 
terest of  appellee  oonld  not  be  allotted  to  her 
in  kind,  and  an  order  of  sale  was  made  di- 
recting the  clerk  of  the  court,  as  commission- 
er, to  sell  the  land  at  public  outcry  and  to 
pay  over  to  appellee  one-third  of  the  gross 
proceeds  of  said  sale.  The  decree  recited 
that  api>ellant  had  been  duly  served  by  publi- 
cation of  warning  order,  but  had  made  de- 
fault, and  that  the  cause  was  heard  upon  the 
complaint,  "the  proof  of  warning  order,"  the 
depositions  of  appellee  and  another  witness, 
"and  other  evidence  adduced  at  the  hearing." 
It  does  not  appear  in  tbe  record  what  tbe 
other  evidence  consisted  of.  Within  six 
months  from  the  date  of  said  decree,  appel- 
lant, through  his  attorney,  appeared  before 
the  clerk  of  this  couEt  and  prayed  an  appeal, 
which  was  granted. 

[1]  The  first  point  made  Is  that  the  proof 
of  publication  of  the  warning  order  shows  an 
insufficient  publication,  in  that  the  last  three 
insertions  In  the  newspaper  occurred  after 
the  proof  was  filed,  and  two  of  them  after 
the  date  of  the  decree.  This  was  obviously 
a  clerical  error  In  the  preparation  of  the 
affidavit  attached  to  the  warning  order,  for 
the  affidavit  was  ffied  on  November  Ist,  and 
the  language  Is  contradictory  In  stating  that 
It  had  been  published  four  times,  the  last 
three  dates  being  subsequent  to  the  date  of 
the  affidavit,  and  two  of  them  being  subse- 
quent to  the  date  of  the  decree  of  the  court 
The  statute  (Kirby's  Digest,  {  4924)  does  not 
make  the  affidavit  of  the  editor,  proprietor, 
etc.,  the  sole  evidence  of  publication,  and  the 
conrt  may  have  heard  other  evidence  estab- 
lishing the  fact  that  tbe  warning  order  bad 
been  duly  published.  Tbe  record  being  in- 
complete, we  must  Indulge  the  presumption 
that  the  omitted  testimony  was  sufficient  to 
establish  the  finding  of  the  court  that  the 
warning  order  bad  been  duly  published.  Gan- 
non T.  Lunsford,  89  Ark.  64,  116  S.  W.  940. 


[2]  It  Is  contended  that  tbe  record  falls  to 
show  that  the  attorney  ad  litem  was  appoint- 
ed SO  days  prior  to  the  date  of  Judgment,  as 
required  by  statnte,  but  we  think  that  this 
contention  Is  unsound,  and  that  the  record 
fairly  reflects  the  fact  that  the  appointment 
was  made  by  the  clerk  on  the  date  of  the  ffl- 
Ing  of  the  complaint,  which  was  more  than 
30  days  before  the  decree.  The  appointment 
is  indorsed  on  the  back  of  tbe  complaint,  and 
appears  between  the  warning  order  and  the 
filing  marks  of  the  clerk,  which  shows  tbe 
date  of  filing  and  the  Issnanoe  of  tbe  warning 
order.  We  are  of  the  opinion  that  this  is 
sufficient.  In  tbe  absence  of  other  evidence 
showing  affirmatively  that  the  appointment 
was  not  made  30  days  prior  to  the  rendition 
of  the  decree. 

[3]  It  ia  next  contended  that,  as  there  was 
no  attachment  Issued  and  levied  seizing  tbe 
property  of  appellant,  there  was  nothing  to 
give  tbe  conrt  Jurisdiction  of  the  res  so  as  to 
Justify  a  decree  awarding  a  portion  of  the 
property  to  appellee.  In  support  of  this  con- 
tention counsel  quote  from  Black  on  Judg- 
ments (volume  2,  {  923),  where  the  rule  is 
stated  that  a  decree  for  a  divorce  is  one  In 
rem  but  that  the  decree  for  alimony  is  one 
In  personam,  and  that  the  property  nmst 
be  seized  under  process  of  the  court  before 
Jurisdiction  la  acquired.  It  Is  a  mistake  to 
assume  that  a  suit  for  a  division  of  property 
In  a  divorce  proceeding  is  not  a  proceeding 
In  rem.  The  statute  authorizes  the  court  to 
set  apart  to  the  plalntUT  in  a  divorce  case 
one-third  of  all  the  real  estate,  and  tbe  filing 
of  a  complaint  describing  the  property  gives 
the  conrt  Jurisdiction  over  It  for  the  purposes 
of  making  an  award  in  accordance  with  the 
terms  of  the  statute.  No  attachment  or  oth- 
er method  of  sequestration  is  necessary  in 
order  for  tbe  court  to  acquire  Jurisdiction. 

[4]  It  la  next  urged  that  the  court  commit- 
ted an  error  in  rendering  final  Judgment  with- 
out requiring  appellee  to  give  bond  as  requir- 
ed by  statute  in  cases  of  Judgments  against 
defendants  who  have  been  constructively 
summoned.  Tbe  statute  provides  that  before 
a  Judgment  is  rendered  against  a  defendant 
constructively  summoned,  and  who  has  not 
appeared,  a  bond  must  be  executed — 
"to  the  effect  that  if  the  defendant,  within  the 
period  prescribed  by  law,  shall  appear,  make 
defense  and  set  aside  tbe  judgment,  the  plain- 
tiff shall  restore  to  him  the  propei'ty  taken  un- 
der any  attachment  in  the  action,  or  under  the 
judgment  therein,  the  restoration  of  which  may 
be  adjudged,  and  pay  to  the  defendant  such  sums 
of  money  as  the  court  may  award  to  bim.*' 
Kirby's  Digest,  i  6254,  subd.  2. 

.  Cionnsel  for  appellee  say  in  respfmse  to  this 
contention  that  the  general  statute  quoted 
above  with  reference  to  giving  bond  In  cases 
of  constructive  service  does  not  apply  to  a 
suit  of  this  kind.  Of  course,  It  does  not 
apply  to  an  ordinary  divorce  case,  where  no 
property  rights  are  Involved,  inasmuch  as 
the  bond  is  only  to  afford  security  for  the 
restoration  of  property  which  may  be  taken 
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by  attachment  or  under  the  Judgment,  but 
we  perceive  no  reason  why  the  statute, 
though  of  a  general  nature  applicable  to  all 
proceedings,  should  not  apply  to  that  portion 
of  a  divorce  suit  which  authorizes  a  division 
of  the  property.  No  attachment  Is  required 
in  the  case,  sis  we  have  already  said,  but 
the  statute  provides  that  the  bond  Is  to  com- 
pel the  restoration  of  property  taken  under 
the  judgment,  and  It  seems  to  us  that  the 
effect  of  a  decree  under  this  statute  is  to 
take  the  property  away  from  the  defendant 
by  the  decree  of  the  court.  We  are  of  the 
opinion,  therefore,  that  the  statute  applies, 
and  It  was  error  for  the  court  to  render  judg- 
ment completely  depriving  the  appellant  of 
his  right  to  restoration  of  the  property  or 
proceeds  in  the  event  that  he  should  appear 
and  show  cause  sufficient  to  set  aside  the 
decree. 

[1, 6]  The  transcript,  which  bears  the 
clerk's  certificate  showing  that  it  contains  a 
complete  record,  does  not  include  the  bond, 
and  there  is  no  reference  anywhere  in  the 
decree  to  the  giving  of  a  bond.  Therefore 
we  cannot  indulge  the  presumption  that  the 
bond  was  giv^i.  Now,  the  statute  farther 
provides  that  If  the  bond  be  not  given — 
"the  court  may  enter  a  judgment  ascertaining 
the  righta  of  the  parties,  but  shall  retain  control 
over  and  preserve  any  property,  or  the  proceeds 
thereof,  which  may  have  been  attached  in  the 
action,  until  the  ezpiraticm  of  the  period  allowed 
to  the  defendant  to  appear  and  make  defense." 
Kirby's  Digest,  i  6256. 

Instead  of  making  an  order  preserving  the 
property,  the  court  ordered  it  sold  and  one- 
third  of  the'  gross  amount  of  the  proceeds 
paid  over  to  appellee.  This  action  of  the 
court  was  clearly  In  conflict  with  the  plain 
letter  of  the  statute  and,  was  erroneous. 
Moreover,  the  court  erred  in  decreeing  to 
appellee  one-third  of  the  gross  amount  of  the 
proceeds  of  sale.  The  statute,  it  will  be 
noted,  only  gives  the  wife  who  Is  granted 
the  divorce  one- third  of  the  real  estate  for 
life,  and  the  effect  of  the  court's  decree  was 
to  give  her  an  absolute  Interest  In  the  prop- 
erty by  turning  over  to  her  one-third  of  the 
gross  amount  of  the  proceeds.  It  Is  true  the 
statute  farther  provides  that,  if  the  real  es- 
tate cannot  be  divided  without  prejudice  to 
the  parties,  the  court  shall  order  a,  sale 
thereof  by  a  commissioner,  and  that — 
"the  proceeds  of  every -^uch  sale  after  deduet- 
ing  the  cost  and  expenses  of  the  same,  including 
the  fee  allowed  said  commissioner  by  said  court 
for  bis  services,  shall  be  paid  into  said  court 
and  by  the  court  divided  among  the  parties  in 
proportion  to  their  respective  rights  in  the 
premises."    Kirby's  Digest,  |  26S4. 

The  fact  that  the  wife  is  only  allowed  an 
estate  for  life  in  the  lands  set  ai>art  to  her 
precludes  the  Idea  that  she  is  to  have  the 
total  amount  of  the  proceeds  arising  from 
the  sale  of  that  interest,  but  it  Is  the  duty 
of  the  court  in  cases  of  sale  to  ascertain  the 
present  value  of  the  interest  and  order  it 


to  be  paid  over  to  her,  or  otherwise  protect 
her  In  the  enjoyment  of  her  interests. 

The  decree  of  the  chancellor  is  affirmed  In 
so  far  as  it  grants  a  divorce  to  appellee  and 
awards  to  her  an  undivided  third  of  the 
lands  for  life,  but  that  part  of  the  decree 
which  directs  a  sale  of  the  land  and  distribu- 
tion of  the  proceeds  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings 
In  accordance  with  the  law. 


SOUTHWICK  V.  STATES.     (No.  268.) 
(Supreme  Court  of  Arkansas.    Nov.  20,  1916.) 

1.  Pbosiitution  4=al— Pandkbino— Mode  or 
Commission— Statdtb. 

Acts  1813,  p.  407,  denouncing  the  offense 

of  pandering,  defines  but  one  offense,  which  may 

be  committed  in  the  different  modes  enumerated. 

[£)d.  Note. — For  other  cases,  see  Prostitution, 

Cent  Dig.  §{  1,  2;  Dec.  Dig.  «=>!.] 

2.  Pbobtitiitiow  «=»8— "Ob"  — "Theeat"— 
"Intimidation"  —  Pandebinq  —  Indiot- 
MENT— Statute. 

Under  Acts  1913,  p.  409,  f  2,  providhig 
that  any  person  who  by  force  or  fraud  places, 
or  procures  any  other  i>erson  to  place,  his  wife 
in  a  house  of  prostitution  shall  oe  guilty  of  a 
felony,  an  Indictment,  charging  that  defendant 
unlawfully  and  felonio)isl7,  by  force,  intimida- 
tion or  threats,  and  by  the  use  of  his  position  of 
confidence  and  authority,  caused  his  wife  to  lead 
a  hfe  of  prostitution,  and  procured  other  per- 
sons to  have  intercourse  with  her,  was  suffi- 
cient, since  "intimidation"  and  "threats"  were 
used  in  the  statute  synonymously,  the  word 
"or"  was  only  used  as  an  alias  to  designate  the 
same  thing  by  different  words,  while  tiio  words 
"and  by  the  use  of  his  position  of  confidence 
and  authority,"  taken  from  the  first  section  of 
the  act,  could  be  stricken  as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Prostitution, 
Cent.  Dig.   |  8;    Dec.  Dig.  «=>3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Smes,  Intimidation;  Or; 
Threat.] 

3.  PBOSTrrtTTTON  ®=»4  —  Panderino  —  Svm- 
oiENCY  or  Evidence. 

In  a  prosecution  of  defendant  for  causing 
his  wife  to  lead  a  life  of  prostitution  by  force, 
fraud,  or  intimidation,  denounced  by  Acts  1913, 
p.  409,  f  2,  evidence  held  insufficient  to  sustain 
the  charge  of  the  indictment. 

[Bid.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  {  4;    Dec.  Dig.  <S=>4.] 

Appeal  from  Circuit  Coprt,  Hat  Spring 
Coonty;  W.  H.  Elvaos,  Judge. 

C.  £.  Soothwlck  was  convicted  of  pander- 
ing, and  he  appeahs.  Judgment  reversed,  and 
cause  remanded  for  new  triaL 

B.  H.  Vance,  Jr.,  of  Malvern,  for  appellant. 
Wallace  Davis,  Atty.  Gen.,  and  HamUton 
Moses,  Asst.  Atty.  Qen.,  for  the  State. 

WOOD,  J.  Appellant  was  convicted  under 
Act  105  of  the  Acts  Of  1913,  p.  407,  of  the 
crime  of  pandering.  The  charging  part  of 
the  indictment  is  as  follows: 

"Said  C.  B.  Southwick,  in  the  county  and 
state  aforesaid,  on  the  ISth  day  of  April,  A. 
D.  1916,  did  unlawfully  and  feloniously,  by 
force,  fraud,  intimidation,  or  threats,  and  hy 
the  use  of  his  position  of  confidence  and  au- 
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thorite,  eaiue  his  wife,  Leetta  Southwlck,  to 
lead  a  life  of  prostitution,  and  procured  other 
persons  to  induce  his  wife  to  lead  a  life  of 

Erostitution,  and  to  have  intercourse  with  her, 
e  being  then  and  there  her  husband,  and  she 
being  then  and  there  his  wife,  against  the  peace 
and  dignity  of  the  state  of  Arkansas." 

The  section  of  the  act  under  which  appel- 
lant was  indicted  reads: 

"Any  person  who  by  force,  fraud,  intimida- 
tion or  threats,  places  or  leaves,  or  procures  any 
other  person  or  persons  to  place  or  leave  his 
wife  in  a  house  of  prostitution  or  to  lead  a  life 
of  prostitution,  shaU  be  guilty  of  a  felony,  and 
upon  conviction  thereof  shall  be  sentenced  to  the 
penitentiary  for  not  less  than  two  nor  more 
than  ten  years."    Section  2. 

[1]  Pandering  is  but  one  offense,  under  the 
statute,  and  may  be  committed  in  the  differ- 
ent modes  therein  enumerated.  The  Indict- 
ment charges  the  offense  as  having  been  com- 
mitted In  the  mode  mentioned  in  section  2  of 
tlie  act. 

[2]  "Intimidation,''  In  law,  is  "the  use  of 
violence  or  threats  to  Influence  the  conduct 
or  compel  the  consent  of  another."  To  In- 
timidate is  "to  restrain  by  threats."  Web- 
ster's Dictionary,  "Intimidation,"  "Intimi- 
date." The  words,  "intimidation,"  "threats," 
were  used  in  the  statute  synonymously. 

The  use  of  the  disjunctive  "or"  between  the 
words  "intimidation"  and  "threats"  in  the 
statute  was  not  In  the  sense  of  indicating 
that  they  are  two  different  things,  but  was 
only  used  as  an  alias  to  designate  the  same 
thing  by  different  words.  The  use  of  the 
words  "intimidation"  and  "threats"  thus  con- 
nected by  the  use  of  the  word  "or"  only 
means  one  and  the  same  thing.  If  the  word 
"or"  had  been  used  in  the  sense  of  discon- 
necting the  words  "force,"  "fraud,"  and  "In- 
timidation," so  as  to  indicate  that  the  pan- 
dering was  done  In  either  one  of  these  ways, 
then  the  indictment  would  have  been  uncer- 
tain, and  hence  defective.  Thompson  ▼. 
State,  37  Ark.  408. 

"In  an  offense  created  by  the  statute,  it  Is 
generally  sufficient  to  describe  the  offense  in 
the  words  of  the  statute." 

See  cases  dted  in  6  Encyclopedia  Dig.  of 
Ark.  Rep.  p.  645. 

In  Blais  V.  State,  94  Ark.  327,  126  S.  W. 
1064,  the  indictment  charged  that  the  defend- 
ant "did  forge  a  writing  or  paper."  We  held 
that  the  use  of  the  word  "or"  in  that  connec- 
tion did  not  describe  the  instrument  alleged 
to  have  been  forged  in  the  alternative,  since 
the  words  "writing"  and  "paper"  clearly 
amounted  to  the  same  thing. 

The  indictment  uses  the  words,  "and  by 
the  use  of  his  position  of  confidence  and  au- 
thority." These  words  are  found  in  the  first 
section  of  the  act,  and  are  Intended  to  de- 
scribe the  offense  when  a  person  occupying  a 
position  of  confidence  or  anthorlty  uses  such 
relation  to  take,  place,  harbor.  Inveigle,"  etc., 
any  female  to  any  place  in  the  state  in  which 
prostitution  is  practiced  These  words,  "and 
by  the  use  of  his  position  of  confidence  and 
authority,"  are  clearly  out  of  place  in  an  in- 
dictment where  the  cbarge  of  pandering  is 


other  than  that  of  placing  a  female  In  some 
house  of  prostitution.  It  Is  clear  that  the  in- 
dictment was  not  Intended  to  charge  pander- 
ing by  placing  the  female  In  a  house  of  pros- 
titution, or  in  any  place  where  prostitution 
is  practiced,  the  only  charge  being  tliat  he 
caused  his  wife,  by  the  methods  indicated,  to 
lead  a  life  of  prostitution.  But  these  words 
may  be  stricken  from  the  Indictment  as  sur- 
plusage. They  are  not  a  necessary  part  of 
the  description  of  the  offense.  We  conclude, 
therefore,  that  the  Indictment,  though  art- 
lessly drawn,  is  nevertheless  sufficient  to 
charge  the  offense  under  the  second  section 
of  the  act. 

[3]  The  testimony  on  behalf  pf  the  state 
tended  to  prove  that  the  appellant  asked  cer- 
tain men  on  the  streets  of  Malvern  to  go  up- 
stairs to  a  certain  room,  giving  the  numt)er, 
at  a  certain  hotel,  stating  to  them  that  there 
was  a  woman  there  who  wished  to  see  them. 
He  told  one  of  the  men  to  knock  on  her  door. 
The  witness  knocked  at  the  door,  and  the 
woman  said,  "Come  In."  When  he  entered 
she  told  witness  that  he  ought  to  get  oat 
to  work;  asked  the  witness  if  there  were 
any  men  that  he  could  send  in  to  see  her, 
stating  that  she  would  pay  him  for  his  work; 
that  both  the  husband  of  the  woman  and  the 
woman  herself  stated  to  the  witness  that 
they  would  pay  him  60  cents  each  for  tbe 
men  whom  witness  might  send  to  her.  Wit- 
ness went  out  on  the  streets  and  spoke  to  one 
man,  who  didn't  care  to  go  up.  Another  man 
said  be  would  go  up.  Witness  accompanied 
this  man  to  the  door  of  the  woman's  rooni 
between  10  and  11  o'clock  at  night  The  ^o- 
man  and  appellant  were  In  bed.  Appellant 
told  witness  to  take  the  man  in  another  room 
and  wait  until  appellant  put  his  clothes  on. 

Another  witness,  who  was  night  marshal 
of  the  town,  stated  tliat  he  met  appellant  on 
the  street,  and  appellant  told  him  there  -was 
a  woman  upstairs,  and  asked  the  witness  it 
he  did  not  want  to  go  up  to  her  room.  Wit- 
ness went  up  to  the  room  at  night,  wltb  a 
negro  whom  he  had  arrested,  and  on  knock- 
ing at  the  door  appellant  opened  the  door  ajad 
said,  "Take  them  in  the  other  room."  Appel- 
lant was  in  bed  with  a  woman  who  he  said 
was  his  wife.  Witness  got  the  marriage  li- 
cense out  of  appellant's  podcet  When  wit- 
ness arrested  appellant  bis  wife  never  opened 
her  mouth.  She  acted  like  she  was  scared  to 
death.  Witness  stated  that  appellant  seemed 
to  control  her  In  the  justice  court.  Wtien 
she  was  in  his  presence  she  seemed  to  be 
afraid  of  him,  but  when  in  liis  absence  she 
would  talk  freely  about  the  way  he  was  doing 
her.  Witness  went  back  the  next  morning 
and  arrested  the  woman,  about  10  o'clock. 

Other  witnesses  testified  to  the  effect  that 
appellant  asked  them  to  meet  the  woman  des- 
ignated as  appellant's  wife  at  another  place 
down  in  a  certain  pasture,  and  that  they  did 
so.  One  of  them  said  that  he  took  a  stroll 
with  the  woman  and  had  sexual  intercooxaa 
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with  her.  One  of  fheae  wttnenes  stated  that 
he  was  present  at  the  ezamhiing  trial,  and 
after  he  was  bound  over,  the  woman  said  to 
be  his  wife  visited  the  jail  in  which  he  was 
confined;  that  when  she  was  in  appellant's 
presence  she  was  not  natural — seemed  to,  be 
Intimidated-  When  she  was  out  of  his  pres- 
ence she  seemed  natural.  Appellant  told  wit- 
ness that  the  woman  was  his  wife. 

On  cross-examination,  this  witness  stated 
that  the  woman  was  not  forced  to  come  to 
the  Jail  to  see  appellant ;  that  appellant  was 
in  Jail,  handcuffed,  and  wititess  supposed  that 
made  his  wife  unnaturaL 

The  town  marshal  testified  that  be  was 
present  at  the  examining  trial,  and  noticed 
the  appearance  of  the  woman.  She  would 
talk  about  the.  case  when'  she  was  <iway 
from  him,  bnt  would  not  talk  much  when  she 
Vfas  near  him.  She  seemed  afraid  .of  him 
-when  in  his  presence;  she  seemed  Intlmidat-' 
ed  by  him  and  was  afraid  to  talk. 

Another  witness  testified  that  "she  hesitat- 
ed to  give  testimony  against  him;  seemed 
like  she  was  intimidated;"  that  appellant's 
expressions  were  pretty  scomf  uL 

The  testimony  of  the  woman  was  to  the 
effect  tliat  she  was  the  wife  of  the  appellant ; 
that  she  was  in  bed  with  her  husband  at  the 
time  the  man  knocked  on  the  door.  She 
stated  that  she  had  been  keeping  up  the  prac- 
tice of  having  sexnal  intercourse  with  men 
for  the  last  five  months;  that  she  charged 
from  $3  to  $5  each;  that  her  husband,  for 
a  while,  did  not  know  that  she  was  receiv- 
ing men,  but  that  he  had  known  it  for  the 
last  three  mcmths.  Stated  that  she  was  to 
pay  the  negro  porter  for  bringing  the  men  to 
her  the  sum  of  60  cents. 

The  ai^ellant  himself  testified  that  the  wo- 
man that  was  with  him  in  the  hotel  at  Mal- 
vern was  his  wife;  that  he  knew  that  his 
wife  was  crooked  before  he  married  her,  but 
thought  that  she  had  refOitmed.  He  knew 
her  about  nine  months  before  they  were  mar- 
ried; that  he  never  induced  his  wife  to  lead 
a  life  of  prostitution,  but  told  her  that  If 
he  ever  heard  of  her  doing  anything  like  that 
he  would  leave  her;  that  he  never  Induced 
others  to  Induce  &er  to  lead  a  life  of  prosti- 
tution. 

Giving  the  testimony  Its  strongest  proba- 
tive force  in  favor  of  the  state,  it  Is  wholly 
InsuflSdent  to  sustain  the  charge  in  the  in- 
dictment The  testimony  of  appellant  and  of 
the  woman  herself  shows  that  the  woman 
was  a  prostitute  before  appellant  married 
her,  and  there  Is  no  testimony  tending  to 
prove  that  appellant,  "by  force,  Iraud,  and 
Intimidation,"  caused  his  wife  to  lead  a  life 
of  prostitution.  There  is  some  proof  tending' 
to  show  that  appellant  sought  to  Induce  oth- 
ers to  have  Intercourse  with  his  wife,  but 
this  Is  not  sufficient  to  show  that  by  force, 
fraud.  Intimidation,  and  threats  he  procured 
other  persons  to  place  or  leave  his  wife  in  a 


hoBse  of  proetitntlon  or  to  lead  a  life  of 
prostitution.  There  is  an  utter  absence  of 
evidence  tending  to  show  that  the  life  of 
prostitution  which  the  woman  was  leading 
was  any  other  than  voluntary  upon  her  part 
The  proof  as  to  the  force,  fraud,  and  intimi- 
dation breaks  down,  and  the  instructions  of 
the  court  under  this  evidence  were  abstract 
and  erroneous.  The  court  should  have  grant- 
ed appellant's  prayer  for  an  instruction,  tell- 
ing the  Jury  "to  find  the  defendant  not 
guilty." 

The  Judgment  is  therefore  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 


BIRCHFIELD  v.  DIEHL.     (No.  287.) 

(Supreme  Court  of  Arkansas.    Nov.  20,  1910.) 

MtrwioiPAL  CoKPORATiONS  <8=»808(1)— Deitbo- 
■nvB  Sidewalks— Liability  ot  AsuniNO 
Owner. 
As  cities  in  Arkansas  are  not  liable  for  dam- 
tgee  caused  by  defects  In  construction  of  a  side- 
walk, a '  property  owner  compelled  nnder  Kir- 
by's  Dig.  |§  6542,  5648,  to  construct  a  sidewalk 
in  a  certain  manner  is  not  liable  for  injuries 
caused  to  a  pedestrian  from  defects  in  its  con- 
struction in  accordance  with  the  spedflcations 
ot  the  cil7. 

[Ed.  Note.— For  other  <»8ea,  see  Municipal 
Corporations,  Cent  Dig.  {g  1684,  1690,  1694; 
De<C  Dig.  «=>808(1).] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; J.  S.  Maples,  Judge. 

Action  by.  WUliam  B.  Birchfield  against  S. 
A.  Diehl.  From  Judgment  sustaining  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Judgment  aflOrmed. 

Cbas.  D.  James,  ot  Bnreka  Springs,  for 
appellant  Festus  O.  Butt,  of  Sureka 
Springs,  for  appeUeOk 

SMITH,  J.  Appellant  was  the  plaintifl  in 
the  conrt  below,  and  in  his  complaint  alleged 
that  on  or  about  January  15,  1916,  appellee 
was  the  owner  and  in  the  possession  of  cer- 
tain lots  situated  at  the  corner  of  Owen  and 
Spring  streets,  in  the  city  of  Eureka  Springs, 
that  prior  to  said  date  the  city  of  Eureka 
Springs  had  ordered  sidewalks  to  be  placed 
along  and  in  front  of  the  said  lots,  and  that 
said  sidewalks  were  required  to  be  placed 
on  the  grade  as  established  by  said  dty  in 
front  of  said  lots. 

The  complaint  further  alleged  that  appel- 
lee had  constructed  the  sidewalk  to  con- 
form to  the  grade  estahllshed  by  the  city,  in 
doing  which  the  walk  was  necessarily  placed 
from  3  to  5%  feet  higher  than  the  lots  It 
fronted,  and  appellee  thereafter  failed  to 
fill  In  aaid  lots  to  the  level  of  the  sidewalk, 
and  had  also  failed  to  put  a  guard  railing 
or  balustrade  on  the  inside  of  the  walk  so  as 
to  protect  pedestrians  from  falling  from  said 
walk  on  to  said  lots,  and  because  of  this 
failure  It  was  alleged  that  appellant  had 
slipped  on  said,  walk,  and,  before  he  could 
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recover  his  balance,  had  fallen  from  the 
walk  over  on  appellee's  lots,  and  thereby  sus- 
tained the  Injuries  to  compensate  which  this 
suit  was  brought,  and  that  the  dangerous 
condition  of  the  walk  was  known  to  appellee, 
or  could  hare  been  known  to  him  had  he 
exercised  the  care  and  caution  a  reasonably 
prudent  man  should  have  exercised  under 
similar  clrcumstancea,  and  that  appellant 
■wras  himself  free  from  any  negligence  caus- 
ing or  contributing  to  his  injury. 

A  demurrer  to  this  complaint  was  sustain- 
ed, and  this-  appeal  questions  the  correctness 
of  tliat  action. 

The  essence  of  the  complaint  is  that  the 
injury  was  caused  by  the  failure  and  neg- 
ligence of  appellee  in  falling  to  fill  in  said 
lots  up  to  the  level  of  said  sidewalk,  and 
because  appellee  had  carelessly  and  negli- 
gently failed  to  place  a  guard  along  and  on 
the  inside  of  said  sidewalk  next  to  said  lots' 
so  as  to  protect  pedestrians  from  the  danger 
incident  to  falling  from  the  walk.  Was  ap- 
pellee under  this  legal  duty?  If  he  was  not, 
then  no  liability  can  be  predicated  upon  his 
failure  to  do  the  things  which  it  was  alleged 
he  had  failed  to  do. 

The  statute  confers  upon  the  city  the  power 
to  compel  the  owner  of  property  to  construct 
sidewalks,  and  to  establish  a  grade  line  in 
their  construction,  to  which  the  owner  must 
conform.  There  is  no  allegation  here  of 
defective  construction  of  the  walk,  nor  that 
appellee  had  done  anything  to  his  lots  which 
made  the  premises  dangerous.  The  allega- 
tion is  that  the  premises  became  dangerous 
by  the  construction  of  the  walk  and  the  fail- 
ure to  erect  balustrades.  But  the  walk  was 
constructed  in  obedience  to  the  ordinance 
of  the  city  and  in  accordance  with  Its  plaus, 
and  appellee,  not  only  had  no  option  In  yield- 
ing obedience  to  tills  ordinance,  but  his  non- 
compliance therewith  would  have  subjected 
him  to  the  payment  of  a  fine.  Sections  5648 
and  6542,  Kirby's  Digest 

Had  the  city  itself  constructed  this  walk, 
it  would  not  have  been  liable  to  appellant 
for  his  injury,  because  the  cities  of  thlfi  state 
are  not  liable  for  such  damages.  Arkadel- 
phla  V.  Windham,  49  Ark.  189,  4  S.  W.  450, 
4  Am.  St.  Rep.  32;  Granger  v.  Pulaski  Ooon- 
ty,  26  Ark.  37;  CJolller  v.  Ft.  Smith,  78  Ark. 
447,  84  S.  W.  480,  68  L.  R.  A.  237 ;  Gray  v. 
Batesvllle,  74  Ark.  519,  86  S.  W.  295;  Ft. 
Smith  T.  Yor^  52  Ark.  84, 12  S.  W.  157.  Nor 
can  one  be  held  liable  who  obeys  the  city's 
mandate  and  does  an  act  which  the  city  may 
require  and  for  which  it  would  not  be  liable 
had  the  act  been  done  by  itself. 

Here  the  owner  did  nothing  to  his  lot  to 
change  its'  condition,  and  It  was  in  obedience 
to  a  valid  exercise  of  the  public  power  of 
the  dty  that  he  constructed  the  walk.  The 
primary  duty  to  ieonstmct  sidewalks  rests 
upon  the  city,  but,  iii  the  Exercise  of  its  au- 
thorttyj  it  shifted  that  burden  to  the  property 


owner,  and  this  added  burden  waa  db^diarged 
when  the  property  owner  complied  with  the 
ordinance.  Brizzolara  v.  Ft.  Smith,  87  Ark 
92,  112  S.  Wy  181;  I/ittle  Rock  v.  Fitzgerald, 
59  Ark.  494,  28  S.  W.  32,  28  L.  R.  A.  496. 

To  constitute  actionable  negligence  there 
must  be  a  breach  of  some  legal  duty  which 
results  in  injury  to  the  person  to  whom  that 
duty  is  owing,  and,  as  the  complaint  does 
not  charge  appellee  with  such  negligence^ 
the  demurrer  to  the  complaint  was  properly 
sustained,  and  the  Judgment  is  affirmed. 


TRIGS  T.  SCHOOL  DIST.  NO.  40  et  aL 

(No.  265.) 

(Supreme  Court  of  Arkansas.    Nov.  20,  191&) 

Gifts  ^=»42— Dxuveby  or  Moitxt  to  Third 
Person  bt  Doneb— Gnrr  bt  Insane  Pebson. 
Where  deceased,  being  of  unsound  mind  and 
believing  be  had  wronged  the  school  district  and 
desiring  to  make  atonement,  delivered  money  to 
another,  who  at  his  request  bought  exchange 
with  it  in  his  own  name  and  indorsed  it  to  the 
county  treasurer,  who  accepted  It  for  the  credit 
of  the  school  district,  and  withoat  knowledge 
that  the  transaction  was  not  what  it  purported 
to  be,  a  gift  from  the  indorser,  aa  the  title  to 
money  ordinarily  passes  by  delivery  and  tide  to 
a  bill  of  exchange  ordinarily  passes  by  indorse- 
ment, the  executor  of  deceased  could  not  main- 
tain an  action  to  recover  the  money  so  paid. 

[Ed.  Note.— For  other  cases^  see  Gifts,  Gent. 
Dig.  §{  16,  21,  75-78;   Dec.  Dig.  «=a42.] 

Appeal  from  Mississippi  Chancery  Court; 
B.  E.  Alexander,  Special  Chancellor. 

Suit  by  John  T.  Trice,  administrator  ot 
the  estate  of  B.  H.  Matbes,  deceased,  against 
School  District  No.  40  and  others.  Decree 
dismissing  the  complaint  for  want  of  equity, 
and  plaintiff  appeals.    Affirmed. 

N.  F.  Lamb  and  Archer  Wheatley,  both  of 
Jonesboro,  for  appellant  R.  A.  Nelson  and 
O.  E.  Keck,  both  of  BlythevlUe,  for  appellees. 

SMITH,  J.  The  sixteenth  section  lying 
within  common  school  district  No.  40,  Mis- 
sissippi county,  was  sold  in  the  year  1900  to 
E.  F.  Brown.  His  purchase  was  for  the  Joint 
benefit  of  himself,  and  El  E.  Mathes  and  W. 
J.  Driver,  although  the  last-named  gentlemen 
never  appeared  of  record  as  having  any  titles 
but  they  transferred  their  interest  to  Brown, 
who  took  the  deed  In  his  individual  name. 
Mathes  was  a  lawyer  of  reputation  and  • 
man  of  high  character,  but  In  the  spring  of 
1913  his  strength  and  health  began  to  tail, 
and  there  was  an  attendant  loss  of  menallty, 
and  this  physical  and  mental  weakness  grew 
until  May,  1914,  when  he  died.  Mathes  con- 
ceived the  idea,  which  the  proof  shows  to 
hare  been  an  hallucination,  that  he  had  done 
the  school  district  a  wrong,  and  the  thought 
of  making  atonement  preyed  on  his  mind 
until  he  was  desirous  of  giving  all  his  prop- 
erty to  the  dtetrlct.  He  had  repeated  conver- 
sations with  Brown  on  the  subject  and  went 
to  Brown's  office  with  a  letter  which  he  had 
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written  to  the  tieasonr  of  Mlwrirtppt  coun- 
ty and  a  tbonsand  dollar  bUl.  With  this  bUl 
Brown,  at  Mathes'  leqnest,  purchased  ex- 
change and  made  a  remittance  to  the  treasur- 
er in  bia  own  name,  ■'gf"*"g  the  letter  which 
Mathes  had  prepared.  This  relieved  Mathes' 
mind  for  a  time,  hot  he  soon  wanted  addition- 
al payments  made  to  the  school  district  Fin- 
ally a  sappoBitions  receipt  was  presented  to 
him,  which  recited  that  $3,000  had  been  paid 
by  himself.  Brown  and  Driver.  This  receipt 
was  sl«ned  by  the  county  treasurer,  but  at 
the  same  time  there  had  been  prq^ared  a 
complete  written  memorandmu  of  the  entire 
transaction  and  drcamstances,  in  which  the 
mental  c<»idltion  of  Mathes  was  recited,  and 
this  writing  was  signed  by  Mathes'  wife  and 
son.  Brown  and  Driver,  and  by  the  treasurer 
of  the  county.  The  exhibition  of  this  re- 
ceipt padfled  Mathes  for  an  additional  time, 
but  he  soon  demanded  that  other  payments 
be  made. 

The  proof  ahowa  tibat  in  the  early  summer 
of  1913  Mathes  and  Ills  wife  sold  a  lot  In 
Jonesboro  for  $1,000,  of  wlildi  $1,000  was 
put  in  a  certiflcate  of  deposit  and  delivered 
to  Mrs.  Itothea.  This  certiflcate  was  later 
Indorsed  by  Mrs.  Mathes,  cashed  by  her  hus- 
band, and  for  It  he  received  the  $1,000  bill 
above  mentioned.  This  suit  was  flled  by  the 
executor  of  Matties'  estate  to  recover  the 
$1,000  so  paid,  on  the  ground  that  Mathes 
was  of  unsound  mind  at  the  time  the  pay- 
ment was  mada  In  defense  of  this  action  it 
was  shown  that  no  one  acting  for  the  school 
district  ever  knew,  prior  to  the  Institution  of 
this  suit,  that  any  one  was  interested  with 
Brown  in  this  purchase,  but  a  suit  had  been 
brought  in  the  name  of  the  school  district  to 
cancel  the  deed  to  Brown  upon  the  ground 
that  the  sale  to  him  was  fraudulently  made. 
This  suit  was  on  the  docket  of  the  chancery 
court  for  three  terms,  during  all  of  which 
time  Brown  was  demanding  that  the  case  be 
prepared  for  trial.  About  that  time  this 
conrt  announced  Its  decision  in  the  case  of 
Reeves  v.  Conger,  103  Ark.  446,  147  S.  W. 
438,  which  the  scliool  district  regarded  as  ad- 
verse to  certain  of  its  contentions,  and  a 
nonsnit  was  taken,  but  attorneys  for  the  dis- 
trict later  announced  their  Intention  of  re- 
newing the  suit,  but  did  not  do  so.  In  con- 
sideration of  Brown's  promise  to  pay  the  dis- 
trict $1,000  and  the  subsequent  payment  of 
that  amonnt,  and  the  suit  was  not  brought 
because  of  this  promise,  and  the  year  within 
wbldi  the  suit  could  have  been  again  brought 
expired  without  an  Intimation  that  the  pay- 
ment would  not  be  made  pursuant  to  the 
agreement  that  it  should  be  made. 

Brown  testified  that  Mathes  wanted  the 
money  remitted  in  his  (Brown's)  name,  and 
that  lie  took  the  $1,000  which  Mathes  gave 
him  and  bonght  the  exchange  which  was  sent 
to  the  treasurer.  The  letter  which  accom- 
panied this  remittance  reads  as  follows: 


•Sept '20,  MIS. 
"Hon.  C.  B.  Han,  County  Treasnrer.  Osceola, 
Ark.— Dear  Mr.  Hall:  I  indose  herewith  express 
money  order  for  one  thousand  dollars,  which  I 
desire  you  to  place  to  the  credit  of  the  building 
fond  for  the  school  district  in  which  the  town 
of  Leaebville  is  dtnated.  I  beUeve  tiie  district 
No.  is  32,  but  you  will  know  about  that.  I 
promised  these  people  when  I  was  railroading 
that  I  would  give  them  a  substantial  contribu- 
tion towards  the  erection  of  new  school  building, 
but  one  thing  and  another  deferred  action  till 
now.  If  it  be  possible  and  lawful  for  you  to 
do  so,  I  want  this  to  remain  in  the  treasury  sub- 
ject to  the  order  of  the  directors  of  the  district 
when  it  appears  they  have  as  much  money  on 
hand  for  building  puri)oses.  That  will  give  them 
a  good,  substantial  building.  If  this  cannot  be 
done,  tlien  I  wish  this  fund  to  go  on  the  books 
of  their  credit  for  building  purposes  at  their 
pleasure.  Please  send  me  your  official  receipt  for 
this  money  and  greatly  oblige  me. 

"Tours  truly,  B.  P.  Brown." 

It  may  be  said  that  the  proof  here  indicates 
that  the  sdiool  district  could  not  have  suc- 
cessfully maintained  its  suit  to  cancel 
Brown's  deed;  but  it  also  shows  that  a  suit 
had  been  instituted  for  that  purpose,  and 
that  that  litigation  was  finally  disposed  of  by 
the  payment  of  the  money  now  sought  to  be 
recovered.  The  court  dismissed  the  com- 
plaint for  want  of  equity,  and  this  appeal  Is 
prosecuted  to  reverse  that  decree. 

We  think  the  decree  must  be  affirmed,  be- 
cause appellant's  evidence,  when  accepted  as 
true,  does  not  establish  a  cause  of  action. 
The  title  to  a  bill  of  exchange  ordinarily 
passes  by  indorsement,  and  the  title  to  money 
ordinarily  passes  by  delivery.  Here  Math^ 
delivered  money  to  Brown,  who  bought  ex- 
change vrith  It,  and  Indorsed  the  exchange 
to  the  county  treasurer,  who  accepted  It  for 
and  to  the  credit  of  the  school  district,  and 
without  knowledge  that  the  trainsaction  was 
not  what  it  purported  to  be.  Under  the  clr- 
cumstanoes  of  this  case  we  must  bold  that 
this  suit  cannot  be  maintained.  See  notes  to 
Schmidt  V.  Shaver,  89  Am.  St  Rep.  250; 
Hunter  v.  Lawrence's  Adm'r,  62  Am.  Dec. 
640;   Carpenter  v.  McBrlde,  62  Am.  Dec  379. 

The  decree,  dismissing  the  suit.  Is  accord- 
ingly affirmed. 


JONES  V.  TEMPLa    (No.  242  J 
(Snpreme  Court  of  Arkansas.     Nov.  6,  1010.) 

1.  BXEOUTOBS  AND  Ad^histbatobs  4es»87S— 
Sales  bt  Obdeb  of  Cotjai^-CoRmuATioN. 

Where  the  probate  court  made  an  order  for 
an  administrator  to  sell  lands  of  the  estate,  but 
no  order  of  confirmation  appeared,  although  the 
administrator's  deed  recited  that  he  had  sold 
the  lands  pursuant  to  order  of  court,  that  the 

t)urchaser  was  the  highest  bidder,  and  that  the 
ands   were  knocked  off  to  him,   the  sale  was 
void. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1629-1638: 
Dec.  Dig.  <8=376.] 

2.  ESXXOUTOBB  ARO  AOlniTISTBATOBB  4=337!^ 
SAMS  BY  ObOEB  OF  COUBT— COHFIBMATION. 

An  administrator's  sale  is  not  completed  nn- 
til  confirmed  by  the  court  as  the  court  is  the 


As'or  otber  casM  tee  wnn*  topic  and  KBY-NUMBEat  In  all  Kay-NumlMrad  Digests  and  Indsxea 


Digitized  by 


^^oogle 


848 


189  SOUg^HWBSTEaiN  BBPORTBB 


(Ark. 


vendor,  and  viH  conflrm  or  reject  the  reported 
sale  or  suspend  ita  completion  aa  law  and  jns- 
tice  require. 

[E».  Note.— For  other  casea,  see  Executors 
and  Administrators,  Cent  Dig.  M  1G29-1538; 
Dec  Dig.  «=>376.] 

8.  Taxation  <8=a806(3)  —  Possksbiok  TTitdeb 

Tax  Deed— Invalid  Saub. 
Where  a  purchaser  of  land  has  been  in  ac- 
tual possession  of  the  land  onder  a  tax  deed  tor 
more  than  two  ^eara,  he  acquires  title,  regard- 
less of  the  validity  of  tiie  tax  aale. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  tl695:   Dec.  Dig.  «=>805(3).] 

4.  Advehse  Possession  QssllS— Btjbdkn  or 

Pboof. 
The  burden'  of  proof  of  adverse  possession 
rests  on  one  asserting  it. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  §§  661,  653,  654,  657-«59, 
661-«63,  665,  666;    Dec.  Dig.  «=112.] 

6.  Taxation     €=»810(3)  —  Action     Against 
Claimant  Undeb  Tax  Deed — Evidence. 
Ehridence  held  to  show  tliere  was  no  actual 

occupancy  by  adverse  possession  for  two  years 

under  a  tax  title. 
[Ed.  Note.— For  other  cases,  aee  Taxation. 

Cent  Dig.  $  1608;   Dec.  Dig.  «=9810(3).] 

6.  Taxation  «=»805(1)  —  Laches  —  Action 
Against  Claimant  Under  Tax  Title. 

Where  the  owner  of  lands  did  not  commence 
suit  until  1914  against  claimant  under  tax  title 
based  on  forfeiture  for  nonpayment  of  taxes  in 
1872  or  1873,  such  suit  was  not  barred  by  lach- 
es, where  defendant  was  not  injured  by  the  de- 
lay. 

[Eid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S§  1593, 1597 ;  Dec.  Dig.  «=805(1).] 

7.  B^QUiTT  «=»72(1)— "Laches." 

"Laches"  is  not  mere  delay,  but  is  delay  that 
works  disadvantage  to  another. 

[EM.  Note.— For  other  cases,  see  SSqoi^.  Cent 
Dig.  !S  207,  210-218:    Dec.  Dig.  «=»72a). 

For  other  defiditionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Laches.] 

8.  Death  4s»2(1)— Pbesitiiftion. 

Where  two  men  left  the  neighborhood  in 
which  they  resided  prior  to  1878  and  were  never 
heard  from,  thou^  more  than  30  years  had 
elapsed,  there  was  a  presumption  of  their  deaUi. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §S  1.  2;    Dec  Dig.  «=92(1).] 

9.  Death    €=92(1)  —  Pbesituptions  —  Estab* 
xishkent  of  Heibshifs. 

The  presumption  of  death  from  unexplain- 
ed absence  since  1878  is  sufficient  to  establish 
right  of  heirs  to  convey  title  to  land  of  the  ab- 
sent person  in  1911. 

[EM.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  Si  1,  2;  Dec  Dig.  <&=>2(1).] 

Appeal  from  Bradley  Chanoeiy  Court;  Z. 
T.  Wood,  Chancellor. 

Salt  by  Effle  Temple  against  J.  F.  Jones. 
From  a  judgment,  defendant  ai^eals.  Af- 
firmed. 

B.  L.  Herring,  of  Warren,  and  Will  6.  Ak- 
ers,  of  Little  Rock,  for  appellant  D.  A. 
Bradbam,  of  Warren,  for  appellee. 

HART,  J.  Effle  Temple  Instltnted  tills  ac- 
tion In  the  chancery  court  against  J.  F.  Jones 
to  cancel  the  tax  titles  to  certain  tracts  of 
land  held  by  blm.  Tbe  chancellor  granted 
the  relief  as  to  three  of  the  tracts,  and  en- 
tered a  decree  canceling  the  title  of  the  de- 


fendant to  these  three  tracts.  Two  of  these 
tracts  comprised  40  acres  each  and  tbe  other 
one  80  acres.  The  defendant  has  appealed. 
No  appeal  was  taken  bj  tbe  plaintiff,  and 
for  that  reason  we  need  only  consider  the 
three  tracts  <rf  land  as  to  which  rdlef  was 
granted  her.  Tbe  material  facts  are  as  fol- 
lows: The  lands  inrolved  In  this  appeal 
were  conveyed  by  tbe  United  States  to  the 
State  of  Arkansas  as  swtunp  and  overflowed 
lands,  and  In  1859  tbe  state  conveyed  120 
acres  of  the  lands  to  W.  K.  Doncan  and  the 
remaining  40  to  Geo.  J.  Duncan,  a  brother 
of  William  K.  Duncan.  In  1911  Q.  W.  Don- 
can  and  Florence  F.  Robertson,  the  edle  heirs 
at  law  of  William  K.  Duncan,  who  had  died, 
<!onveyed  tbe  land  to  Effle  Temple.  William 
K.  Duncan .  died  Intestate  about  the  year 
1861.  Administration  was  had  upon  his  es- 
tate, and  the  record  shows  that  the  admin- 
istrator of  hia  estate  was  ordered  to  sell  bis 
lands.  There  are  no  records  of  the  probate 
court  confirming  any  sale  made  by  the  ad- 
ministrator ;  nor  is  there  any  order  referring 
to  any  such  sal&  There  was  introduced, 
however,  a  recorded  deed  from  the  adminis- 
trator to  Robert  S.  Parker  conveying  to  him 
all  the  lands  remaining  unsold  of  aald  estate, 
including  by  a  spedflc  description  one  of  the 
40-acre  tracts  involved  in  this  suit  All 
three  of  the  tracts  Involved  tn  the  suit  were 
forfeited  to  the  state  of  Arkansas  for  the 
taxes  due  for  the  years  1870, 1871, 1872,  1873. 
They  remained  uiion  the  books  in  the  state 
land  ofBoe  as  state  lands  under  the  above 
forfeitures  until  July  0, 1906,  when  they  were 
sold  by  tbe  state  to  Ed.  Jones.  They  were 
conveyed  by  Ed.  Jones  to  J.  F.  Jones  on 
June  7,  1911.  The  chancellor  found  that  tbe 
forfeiture  of  the  lands  to  the  state  tor  the 
nonpayment  of  taxes  was  void,  and  it  is  not 
claimed  nptxi  this  appeal  that  the  4dianc^or 
erred  in  so  finding.  Therefore  it  is  not  nec- 
essary to  further  consider  this  feature  of  the 
case  It  is  well  settled  that  the  trilalntiir 
must  recover,  if  at  all,  upon  the  strength  of 
her  own  title.  Tbe  defendant  seeks  to  re- 
verse the  decree  as  to  the  120  acres  to  which 
plaintiff  deralgns  title  from  William  K.  Dun- 
can by  adverse  possession  under  bis  tax  deed. 
Defendant  claims  that  plaintiff  had  no  title 
to  tbe  40  acres  owned  by  Geo.  J.  Duncan  be- 
cause it  is  not  shown  that  he  is  dead,  and 
that  G.  W.  Duncan  and  Mrs.  Florence  F. 
Robertson  were  hia  heirs  at  law  and  bad  a 
right  to  convey  the  lands. 
.  We  will  first  consider  the  120  acres'  owned 
by  WiUiam  K.  iDuncan  in  his  lifetime. 

[1  ]  It  is  first  contended  by  counsd  for  tbe 
defendant  that  the  plaintiff  acquired  no  ti- 
tle in  these  lands,  because  the  heirs  at  law 
of  William  K.  Duncan  bad  no  interest  tbere- 
in.  They  insist  that  the  title  to  these  lands 
became  invested  in  Robert  S.  Parker  by  the 
probate  sale  after  the  death  of  WUllam  K. 
Duncan.    As  we  have  already  seen,  the  rec- 
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ord  shows  that  the  probate  court  made  an 
order  for  the  administrator  to  sell  the  lands, 
but  there  Is  nothing  In  the  record  or  any  or- 
der of  the  court  confirming  this  sale.  There 
was  Introduced,  however,  a  deed  from  the 
administrator  to  Robert  S.  Parker  redting 
that  he  had  sold  the  lands  pursuant  to  the 
order  of  the  court,  and  that  Robert  S.  Par- 
ker was  the  highest  bidder,  and  the  lands 
were  knocked  off  to  him. 

[2]  It  is  Insisted  by  counsel  for  the  defend- 
ant that  this  amounted  to  a  confirmation  of 
the  sale,  and  they  dte  t»  snstain  their  con- 
tentlMi  the  following  cases:  Onsler  t.  Rob- 
lns<»,  72  Ark.  339,  80  S.  W.  227 ;  Cowling  v. 
Nelson,  76  Ark.  146,  88  S.  W.  913;  Jacks  v. 
Kelley  Trust  C!o.,  90  Ark.  548,  120  S.  W.  142. 
We  do  not  think  either  one  of  those  cases 
sustain  the  contention  of  connsel.  In  the 
flrst-mentloned  case  there  was  an  order  of 
the  court  showing  that  the  commissioner  who 
made  the  sale  appeared  in  court,  and  ac- 
knowledged the  deed  set  up  by  the  defend- 
ant, and  that  the  court  ordeced  a  copy  of 
the  order  of  acknowledgment  to  be  Indorsed 
on  the  deed.  The  order  further  recites  that 
a  writ  of  possession  should  be  Issued  on  de- 
mand of  the  purchaser.  Thus  there  was  an 
affirmative  showing  by  the  record  Itself  that 
the  court  approved  the  sale.  So,  too,  tn  the 
second-mentioned  case  there  was  an  order  of 
record  reciting  that  the  commissioners  pro- 
duced to  the  court  their  deed  to  the  purchas- 
er for  the  land,  described  It,  and  the  order 
concluded,  "which  Is  In  all  things  approved 
and  confirmed  by  the  court"  The  court  said 
that,  while  this  related  to  the  deed.  It  Iden- 
tified the  prior  transaction  wherein  the  sale 
was  ordered,  and  must  be  treated  as  a  con- 
firmation of  the  sale.  In  the  last-mentioned 
case  the  deed  to  the  purchaser  had  Indorsed 
on  it  the  words:  "Approved:  M.  T.  San- 
ders, Judge  of  Phillips  Circuit  Court"  The 
circuit  court  at  that  time  exercised  chancery 
jurisdiction,  and  the  court  held  that  the  in- 
dorsement was,  in  effect  an  aK>rovaI  by  the 
court  So  It  will  be  seen  that  In  each  of 
these  cases  there  was  an  order  of  record  or 
a  formal  notation  on  the  deed  itself  signed 
by  the  Judge  showing  that  the  sale  had  been 
made  and  the  approval  thereof.  No  such 
showing  is  attempted  to  be  made  In  the  pres- 
ent case.  The  recitals  made  in  the  deed  that 
the  land  was  sold  pursuant  to  the  orders  of 
tbe  court  is  no  evidence  whatever  that  the 
court  approved  the  sale.  The  sale  was  not 
completed  until  oMiflrmed  by  the  court  The 
reason  Is  that  tbe  court  is  the  vendor,  and 
will  confirm  or  reject  the  reported  sale,  or 
suspend  its  completion,  as  the  law  and  Jus- 
tice of  the  case  may  require.  Miller  t.  Hen- 
ry, 106  Ark.  261,  160  S.  W.  700,  Ann.  Cas. 
1914I>,  754,  and  cases  cited.  This  case  is 
also  authority  that  the  state  of  record  in  tbe 
present  case  does  not  fairly  admit  of  a  con- 
struction that  the  court  made  an  order  con- 
firming the  sale.  It  is  true  that  no  formal 
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order  or  confirmation  is  necessary,  but  as 
stated  in  the  last-mentioned  case,  there  must 
be  something  which  expresses  unqualifiedly 
the  approbation  of  the  court  ' 

[3,  4]  Where  a  purchaser  of  land  has  been 
in  actual  possession  of  the  land  under  a  tax 
deed  -  for  more  than  two  years,  he  acquires 
title,  regardless  of  the  validity  of  the  tax 
sale.  Walker  v.  Helms,  84  Ark.  614,  106  S. 
W.  1170.  ^e  defendant  datms  title  to  the 
120  acres  formerly  owned  by  W.  K.  Duncan 
on  the  ground  of  adverse  possession  for  two 
years  under  his  tax  deed.  On  the  Issue  of 
adverse  possession  the  burden  of  proof  is  al- 
ways on  the  party  who  asserts  it.  Newman 
V.  Peay,  117  Ark.  579,  176  S.  W.  143.  The 
defendant  obtained  title  to  this  land  on  June 
7,  1911,  from  Ed.  Jones,  who  purchased  from 
the  state,  after  the  land  had  been  forfeited 
to  It  for  the  nonpayment  of  taxes. 

[6]  The  defendant  testified  that  in  July, 
1911,  he  bttUt  a  house  on  the  land,  cleared 
some  of  the  land  about  it  and  that  he  has 
had  the  actual  adverse  possession  of  the 
same  from  that  date  until  the  filing  of  this 
suit  on  the  29th  day  of  June,  1014;  that  he 
lived  in  the  house  himself  except  when  the 
overflow  prevented  him;  that  he  taught 
school  in  liittle  Rock  during  eight  months. of 
the  year  and  that  he  taught  there  in  1011; 
that  he  taught  there  again  during  the  years 
1012,  1913,  1914,  and  1915 ;  that  during  the 
time  he  was  away  his  father  had  charge  of 
the  house,  and  in  1914  rented  it  to  a  man 
named  Clint  Sherard.  Another  witness  for 
him  testified  that  his  sister  lived  in  the  house 
a  part  of  the  time.  Other  witnesses  were 
introduced  whose  testimony  tended  to  corrob- 
orate the  defendant  We  do  not  deem  It  nec- 
essary, however,  to  set  out  all  this  testimony 
and  discuss  it  in  detail ;  for  we  think  the 
chancellor  was  correct  in  holding  that  a  pre- 
ponderance of  the  evidence  did  not  show  that 
the  defendant  had  held  the  land  for  two 
years  adversely  under  his  tax  deed.  The  tes- 
timony on  the  part  of  the  plaintiff  tended  to 
show  that  no  building  was  placed  on  the  land 
until  some  time  in  1012,  less  than  two  years 
before  the  institution  of  the  present  action. 
Again  the  evidence  shows  that  the  building 
was  a  one-room  shack;  that  it  was  never 
completely  floored  or  covered  until  1914; 
that  it  had  no  chimney,  and  was  not  fit  for 
habitation,  and  that  the  door  to  it  swung  open 
most  of  the  time;  that  there  were  no  outhous- 
es or  stables;  that  no  clearing  was  made- 
around  the  house,  and  that  there  was  no 
path  leading  to  it;  that  there  was  a  path 
some  little  distance  away  which  passed-  along 
the  bank  of  the  lake,  but  this  was  made  by 
stock  traveling  along  there.  Several  witness- 
es stated  that  they  frequently  passed  there 
hunting  for  stock,  and  that  there  was  no 
evidence  of  any  one  Uvlng  there.  Wben  we 
consider  that  the  defendant  lived  in  Ldttle 
Bock  for  most  of  the  year,  and  that  the 
house  was  not  fit  for  human  habitation,  in 
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connection  with  all  the  other  facta  and  cir- 
cumstances adduced  in  the  eridence,  we  are 
of  the  opinion  that  there  was  no  actual  oc- 
cupancy of  the  land  by  adverse  x)os8esslon  by 
the  defendant  for  two  years  under  his  tax 
title.  Files  V.  Jackson,  S4  Ark.  687,  106  S. 
W.  950;  McConib  t.  Saxe,  92  Ark.  321,  122 
S.  "W.  987. 

[6,  7]  Again  It  is  contended  by  counsel  for 
the  defendant  that  the  plaintiff  is  barred  of 
her  right  to  recorer  by  laches,  but  we  cannot 
agree  with  counsel  in  this  contention.  It  is 
true  the  forfeiture  to  the  state  for  the  non- 
payment of  taxes  occurred  In  1872  or  1873, 
and  that  the  plaintiff  abd  her  grantors  did 
not  commence  the  present  suit  until  in  1914, 
but  there  is  nothing  In  the  record  tending  to 
show  that  the  defendant  was  injured  by  the 
delay  of  the  plaintiff  and  her  grantors  In 
seeking  the  relief  prayed  for  in  the  present 
action.  There  was  no  loss  of  evidence  or  in- 
tervention of  equities  In  behalf  of  the  defend- 
ant. There  is  nothing  whatever  to  show 
that  the  defendant  was  injured  by  the  de- 
lay in  bringing  suit.  It  Is  well  settled  tliat 
laches  is  not  mere  delay,  but  is  delay  that 
works  disadvantage  to  another.  So  long  as 
parties  are  In  the  same  condition  the  party 
claiming  the  right  to  the  land  may  press  bis 
right  at  any  time  within  the  limits  of  the 
law.  It  is  only  when  he  takes  no  steps  to 
enforce  his  right  until  the  condition  of  the 
other  party  has  in  good  faith  become  so 
changed  that  be  cannot  be  restored  to  his  for- 
mer state,  if  the  right  be  then  enforced,  that 
delay  becomes  inequitable  and  operates  as  es- 
toppel against  the  assertion  of  the  right. 
Tatum  T.  Arkansas  Lumber  Ck>.,  103  Ark.  251, 
146  S.  W.  136,  and  cases  cited. ' 

As  to  the  40  acres  of  land  wbldi  Geo.  J. 
Duncan  formerly  had,  it  is  claimed  by  the 
defendant  that  there  is  nothing  to  show 
that  he  is  dead,  and  that  O.  W.  Duncan  and 
Mrs.  Robertson  were  his  heirs  at  law.  There- 
fore they  insist  that  Mrs.  Robertson  and 
G.  W.  Duncan  did  not  have  any  title  in  said 
lands  to  convey,  and  that  plaintiff  did  not 
acquire  any  title  thereto  by  the  execution  of 
the  deed  to  G.  W.  Duncan  and  Mrs.  Robert- 
son. 

[I,  t]  William  K.  Duncan  had  two  diildren, 
viz.  G.  W.  Divican  and  Mrs.  Robertson.  He 
also  had  two  brothers,  Geo.  J.  Duncan  and 
John  Duncan.  The  last-named  brother  died 
soon  after  the  death  of  William  K.  Duncan, 
without  leaving  a  widow  or  children.  Geo. 
J.  Duncan  had  a  son  named  James.  The 
evidence  shows  that  Geo.  J.  Duncan  and  his 
son  left  the  neighborhood  In  which  they  re- 
sided some  time  prior  to  1878,  and  have  been 
gone  ever  since,  during  which  time  none  of 
their  relatives  or  acquaintances  have  ever 
heard  from  them  or  have  any  knowledge  as 
to  their  whereabouts.  Under  these  circum- 
stances there  was  a  presumption  of  their 


death  and  the  record  shows  that  Geo.  W. 
Duncan  and  Mrs.  Robertson  were  their  sole 
heirs  at  law.  The  execution  of  the  deed  in 
question  by  them,  therefore,  conveys  title  to 
the  plaintiff  to  the  land  In  question.  Carrier 
V.  Comstock,  108  Ark.  615,  159  S.  W.  1097. 
See,  also,  case  note  to  104  Am.  St.  Rep.  pi  198. 
The  decree  will  be  affirmed. 


HUGHES  HFG.  &  LUMBER  00.  «t  aL  v. 
CULVER.    (No.  2390 

(Supreme  Court  of  Arkansas.     Nov.  6^  1916.) 

1.  COHPOBATIONB  •a»320(6)  —  MlBCONDUCT   OF 

DiBECTOBS  — Right   or    MLuoairr   Stock - 

HOLDEBS  TO  BbINO  ACTION. 

A  suit  to  cancel  a  deed  to  land  executed  by 
the  managing  directors  of  a  corporation  on  the 
ground  of  fraud,  in  which  the  directors  charged 
with  fraud  and  the  corporation  itself  were  made 
parties  defendant,  was  properly  brought  in  the 
name  of  a  stockholder  owning  practically  all 
the  stock  of  the  corporation,  and  not  in  the 
name  of  the  corporation,  since,  where  the  man- 
aging directors -of  the  corporation  are  the  guil- 
ty parties,  it  cannot  be  said  that  the  manage- 
ment of  a  suit  to  uncover  their  fraud  should  be 
left  under  their  control. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Gent  Dig.  i  1430;    Dec.  Dig.  «»£a0(6).] 

2.  CoBPORATcoNS  «=»432(1)  —  Atjthobitt  or 
Officebb— Pbesumptio  n— NonoB. 

Where  the  grantees  of  a  deed  executed  by 
the  managing  directors  of  a  corporation  had  no- 
tice of  the  Ulegal  appropriation  of  tlie  consid- 
eration by  such  directors,  there  was  not  an  ad- 
vance of  value  in  good  faith  on  the  presumption 
of  the  regularity  of  the  acts  ot  tak  omcers  of 
the  corporation  which  would  raise  a  conclusive 
presumption  that  the  officers  who  executed  the 
deed  were  authorized  to  do  so,  and  the  grantees 
were  not  bona  fide  purchasers  for  value. 

[Ekl.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §f  1718.  1726,  1743, 1762;  Dec.  Dig. 
«=>432a)-] 

3.  Ck>BFOBATioNS  ^s>432(5)  —  Aonoir  bt 
Stockholobb  —  AuTHOBrrr  or  OrrjCKBS  — 

EVIOSNOE— BUBDKN   OF  PBOOF. 

Under  the  rule  that  because  a  certified  copy 
of  the  record  of  a  deed  is  admissible  in  evidence, 
under  the  statutes,  to  prove  the  execution  of 
the  deed  and  that  the  seal  was  attached,  the  pre- 
sumption arises  that  the  o£Scer  H  a  corporation 
who  executed  a  corporate  deed  was  authorized 
to  do  so,  in  a  suit  by  the  majority  stockholder 
of  a  corporation  to  set  aside  as  fraudulent  a 
deed  executed  by  its  managing  directors,  it  was 
incumbent  upon  plaintiff  to  sati^  the  court 
that  the  directors  acted  beyond  their  authority. 
[Ed.  Note. — For  other  casps,  see  Corporations, 
C!ent.  Dig.  ft  1730,  1743,  1762 ;  Dec.  Dig.  «=> 
432(5).] 

4.  CJoBPOBATioira  «s»426(6)  —  AinBOBirr  or 
Officebs  —  .Unauthobizkd  Execution  or 
Deed— Ratification. 

A  resolution  of  the  board  ot  directors  of  a 
corporation  reciting  that,  there  beinf  no  fur- 
ther assets  or  indebtedness,  the  president  and 
secretary  are  authorized  to  conclude  the  affairs 
of  the  corporation  and  surrender  its  charter  to 
the  state  pursuant  toKirby's  Dig.  f  957  (pro- 
viding tliat  a  corporation  may  surrender  its 
charter  by  resolution  adopted  by  the  majority  in 
value  of  the  holders  of  the  stock),  of  which  the 
plaintiff  majori^  stockholder  had  no  notice,  and 
m  which  she  did  not  participate,  did  not  con- 
stitute B  ratification  on  the  part  of  either  the 
corporation  or   a   majority  stockholder   of  the 
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unauthorised  execution  ot  a  deed  to  realty  by 

the  managing  directors. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent  Dig.  {  1702;    Dec.  Dig.  «=»426(e).] 

5.  CoBPOBATtoNS    ®=»320(3)    —    Action    bt 
Stockholder— IiACHEa— Excuse  fob  Delay. 

Where  a  majority  stoclcholder  as  soon  as 
she  discovered  the  fraudulent  execution  by  the 
managing  directors  of  a  corporation  of  a  deed 
to  realty  owned  by  the  corporation  submitted 
the  facts  to  an  attorney  and  filed  suit  against 
the  grantee,  directors,  and  the  corporation  as 
soon  as  the  attorney  completed  his  investiga- 
tion and  advised  her  to  do  so,  there  being  no  in- 
tervention of  equities  in  favor  of  defendants, 
and  the  delay,  in  any,  not  working  any  injury 
to  the  defendants,  she  was  not  guilty  of  laches. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  f  1428;    Dec.  Dig.  <S=>320(3).] 

6.  Appeal  and  Bbbob  <S=»  1040(3)— Rbvibw— 

IlTMATEBIAL  EbBOB. 

Where  a  demurrer  to  an  intervention  was 
sustained  and  a  rejriiy  thereto  was  filed,  and  un- 
der the  uncontradicted  testimony  plaintiff  was 
entitled  to  a  decision  in  the  merits,  it  becomes 
immaterial  that  the  chancellor  sustained  a  de- 
murrer to  the  intervention. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4097 ;  Dec.  Dig.  <8=>1040(3) ; 
Pleading,  Cent.  Dig.  f  568.] 

7.  Appeal  and  Ebbob  «=»878(a— Review— 
Pabtibb  Entttlkd  to  Allege  Ebbob. 

In  an  action  to  cancel  a  deed  on  the  ground 
of  fraud,  where  on  appeal  it  was  decided  that 
the  defendants  had  no  interest  in  the  land,  they 
have  no  cause  to  complain  of  the  action  of  the 
conrt  in  permittin*^  the  plaintiff's  attorneys  to 
file  an  attorney's  lien  in  the  land,  and  are  not 
entitled  to  have  that  question  heard  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <g=>878(2).] 

Apiieal  from  Greene  Chancery  Court; 
Cbas.  D.  Friersoa,  Chancellor. 

Suit  by  Mary  C.  Culver  against  the  Hagbes 
Manufacturing  &  Lumber  Company  and  oth- 
ers. Decree  for  plalutifl,  and  defendants  ap- 
peal.   Affirmed. 

On  February  10,  1914,  Mary  O.  Culver 
Instituted  this  action  In  the  chancery  conrt 
against  the  Hughes  Manufacturing  Sc  Lumber 
Company,  a  corporation,  the  Culver  Company, 
a  corporation,  H.  A.  Culver,  D.  R.  Roberts, 
and  C.  U.  Flack,  to  cancel  on  the  ground  of 
fraud  a  deed  executed  hy  the  Culver'  Com- 
pany to  the  Hughes  Manufacturing  &  Dmnber 
Company.    The  material  facta  are  as  follows: 

The  Hughes  Manufacturing  &  Lumber  Com- 
pany Is  a  California  corporation,  and  the  Cul- 
ver Company  Is  an  Arkansas  corporation. 
Blary  .0.  Culver  has  owned  990  out  of  the 
1,000  diares  of  the  capital  stock  of  the  Culver 
Company  since  Its  organization,  but  has 
never  held  any  offldal  position  In  It.  The 
shares  were  of  the  par  value  of  flOO  eadi. 
H.  A.  Culver  was  president,  D.  R.  Roberts 
was  secretary,  and  these  two,  with  Lonella 
Culver,  the  wife  of  H.  A.  Culver,  constitut- 
ed the  directors  of  the  corporation. 

In  1907  Mary  C.  Culver  went  to  California, 
and  has  been  a  resident  of  that  state  since 
that  time.  During  the  whole  year  of  1911 
Lonella  Culver  was  not  In  the  state  of  Arkan- 
sas.   In  U911  the  Culver  Company  had  760 


acres  of  land  In  Greene  count/.  Ark.  On  the 
24th  day  of  April,  1911,  the  Culver  Company 
by  warranty  deed  conveyed  the  760  acres  of 
land  to  the  Hughes  Manufacturing  &  Lumber 
Company  for  a  consideration  of  $11,400  as 
recited  In  the  deed.  H.  A.  Culver,  as  presi- 
dent, and  D.  R.  Roberts,  as  secretary,  acted 
for  the  Culver  Company  In  the  execution  of 
the  deed.  The  deed  contained  the  following 
recital: 

"That  the  Culver  Company,  a  corporation  or- 
ganifed  under  and  by  virtue  of  the  laws  of  the 
state  of  Arkansas,  by  its  president  and  secre- 
tary, duly  authorized  by  proper  resolutions  of 
Its  board  of  directors,"  etc. 

At  the  time  ot  the  execution  of  the  deed 
Oraut  Hughes,  O.  L.  Flack,  and  Thos.  Hughes 
were  stockholders  and  officers  of  the  Hughes 
liauufacturlng  Company.  On  December  18, 
1912,  the  last-mentioned  company  executed 
a  deed  to  the  land  to  C.  L.  Flack.  On  July 
22,  1913,  It  executed  another  deed  to  Flack 
to  correct  a  defective  acknowledgment  In  the 
first  deed.  On  the  28tb  day  of  February, 
1914,  after  the  Institution  of  this  suit,  and 
after  notice  of  lis  pendens  had  been  filed, 
Flack  conveyed  a  one-half  Interest  In  the 
bud  to  Thos.  Hughes. 

Under  the  charter  of  the  Culver  Company, 
the  general  nature  of  the  business  proposed 
to  be  transacted  was  to  buy  and  sell  real 
estate  and  to  buy  and  sell  all  wood  products, 
timber,  and  minerals.  The  by-laws,  among 
other  things,  provided  that  the  president, 
Irben  duly  authorized  by  the  board  of  direc- 
tors, shall  sign  all  contracts,  orders,  deeds, 
liens,  licenses,  and  other  Instruments  of  a 
special  nature.  The  by-laws  also  provide 
that  tbe  secretary  shall  sign  with  the  presi- 
dent all  contracts,  deeds,  liens,  licenses,  and 
other  Instruments  when  so  ordered. 

Mary  C  Culver  testified  substantially  as 
follows : 

"I  have  owned  990  shares  of  the  stock  of  the 
Culver  Company  since  its  organization.  I  am 
72  years  old,  and  moved  to  California  in  1907. 
I  left  the  business  affairs  in  the  bauds  ot  my 
BOB  H.  A.  Culver  and  the  other  oUicers  of  the 
corporation.  The  corporatioa  o-nned  760  acres 
of  real  estate  in  Greene  county.  Ark.,  and  that 
was  all  its  assets.  1  never  authorized  the  sale 
of  the  lands  involved  in  this  suit,  and  never 
knew  that  they  had  been  sold  until  after  the 
death  of  my  husband.  El.  W.  Culver,  which  oc- 
curred in  April,  1912.  I  obtained  my  informa- 
tion about  the  transaction  by  insisting  upon 
knowing  from  my  son  H.  A.  Culver  about  the 
business  affairs  of  the  corporation.  I  never  at 
any  time  authorized  the  deed  to  be  made,  nor 
did  I  ratify  the  same  in  any  way  after  it  was 
made.  Neither  the  Culver  Company  nor  my- 
self ever  received  any  consideration  whatever 
for  the  execution  of  the  deed.  Neither  H.  A. 
Culver  nor  D.  R.  Roberts  had  any  power  of  at- 
tomev  or  any  other  authority  from  me  or  from 
the  Culver  Company  to  make  such  a  deed,  and 
the  records  do  not  show  (and  as  far  as  my 
knowledge  goes  there  was  no)  resolution  of  the 
board  of  directors  or  of  the  stockholders  author- 
izing such  a  deed.  Proper  resolutions  were  al- 
ways passed  by  the  board  of  directors  before 
deeds  conveying  the  lands  of  the  company  were 
ever  executed.    In  addition  thereto,  my  written 
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consent  tras  alwars  obtnined  when  sack  sales 
were  made." 

H.  A.  Calver  testlfled  substantially  as  fol- 
lows: 

"I  am  47  yean  of  age,  and  now  reside  in  Seat* 
tie,  Wash.  I  was  president  of  the  Culver  Com- 
pany from  its  organization,  and  D.  R.  Roberts 
was  its  secretary.  Myfather  and  I  entered  into 
a  contract  with  the  Hugbes  Manufacturing  & 
Lumber  Company,  of  which  C.  L.  Flack  wag 
vice  president  and  director,  for  the  purchase  of 
the  lands  of  the  Culver  Company,  and  the  con- 
sideration therefor  was  the  purchase  of  the  Red- 
wood Lumber  Company  stoick  and  plant  by  us. 
D.  R.  Roberts,  as  secretary,  and  myself,  as 
president,  executed  the  deed  to  the  lands  to  ths 
Hughes  Manufacturing  &  Lumber  Company, 
No  resolution  was  passed  by  the  board  of  direc- 
tors authorizing  us  to  make  the  deed.  My  wife, 
Ixjuella  Culver,  was  the  rrmoining  director  of 
the  Culver  Company,  and  she  was  not  in 
Arkansas  during  the  year  1911  at  all.  My 
mother,  Mary  C.  Culver,  never  bad  any  knowl- 
edge of  the  conveyance  of  these  lands.  Neither 
she  nor  the  Culver  Company  ever  received  any 
part  of  the  consideration.  The  sole  considera- 
tion was  the  sale  of  the  stock  and  plant  of  the 
Redwood  Lumber  Company  to  my  father  and 
myself.  After  the  sale  I  moved  to  California, 
and  my  father  and  I  took  charge  of  the  stock 
and  plant  of  the  Redwood  Lumber  Company 
there.  I  thought  when  I  made  the  trade  that  I 
could  make  enough  money  to  pay  back  my  moth* 
er  or  the  Culver  Manufacturing  &  Lumber  Com- 
pany, and  this  is  the  reason  I  did  not  tell  her 
anything  about  the  transaction.  I  was  deceived 
in  the  transaction.  The  amount  of  the  indebted- 
ness of  the  Redwood  Lumber  Company  was 
misrepresented  to  us,  and  the  condition  of  the 

51ant  was  not  nearly  so  good  as  was  represented, 
'he  company  was  practically  insolvent.  Nei- 
ther Mary  C.  Culver  nor  the  Culver  Company 
were  known  in  the  contract,  but  the  same  was 
the  Individual  transaction  of  my  father  and  my>- 
self.  Mary  O.  Calver  nevpr  knew  that  the  deed 
had  been  executed  until  I  gave  her  the  facts 
in  Seattle  in  July,  1913.  Thos.  Hughes  was 
president,  C.  L.  Flack,  vice  president,  and  Grant 
Hughes  manager  of  the  Hughes  Company  when 
the  deed  was  executed.  At  the  time  I  was  in 
Portland.  Ark.,  and  my  father  was  in  Los  An- 
geles. Cal.  D.  R.  Roberts  was  in  Walnnt  Ridge, 
Ark." 

Grant  Hughes  testlfled  Bnbstantlally  as  fol- 
lows: 

"E.  W.  &  H.  A.  Cnlver  had  a  thorough  knowl- 
edge of  both  the  physical  and  financial  condi- 
tion of  the  Redwood  Lumber  Company  at  the 
time  the  deed  in  question  was  executed.  I  told 
them  all  that  I  knew  of  the  condition  of  the 
company.  I  think  Mary  C.  Culver  was  present 
with  her  husband  at  one  time  when  the  subject 
of  this  deal  came  up  and  was  discussed,  but  I 
do  not  remember  what  was  said.  On  cross-ex- 
amination the  witness  stated  that  Mary  C.  Cal- 
ver had  nothing  to  do  with  the  closing  up  of 
this  deal  in  his  presence.  He  further  states  that 
he  thinks  E.  W.  Culver  exhibited  a  copy  of  the 
resolution  authorizing  the  transfer  of  the  Greene 
county  land." 

E.  B.  Norton  testlfled  mibstontlally  as  fol- 
lows: 

"On  and  after  November  21, 1911,  I  had  con- 
versations with  Mary  C.  Culver  relating  to  the 
procuring  of  a  loan  of  $1,600  for  tbe  benefit  of 
the  Redwood  Lumber  Company  which  she  se- 
cured on  her  own  personal  financial  statements. 
She  said  nothing  about  any  transfer  of  land  by 
the  Culver  Company  to  the  Hughes  Company, 
and  did  not  mention  any  deal  between  the 
Hughes  Company  and  B.  W.  Culver  and  H.  A. 
Culver.  She  produced  a  telegram  purporting 
to  come  from  B.  W.  Culver  or  J.  E.  Culver  re- 
questing that  she  get  a  loan  of  $1,500  for  the 
Redwood  Manufacturing  Company." 


In  rebuttal,  Mary  O.  Culver  denied  tbat 
she  had  ever  accompanied  her  husband  to 
the  office  of  Grant  Hughes  or  had  any  con- 
versation with  blm  whatever  at  any  time  in 
which  the  purchase  of  the  Redwood  Lumber 
Company  was  discussed.  She  said  that  she 
borrowed  $1,500  on  her  own  credit  for  the 
Redwood  Lumber  Company  because  she  bad 
received  a  telegram  from  her  son,  Joe  saying 
that  he  needed  that  amount  of  m<mey  at 
once;  that.  If  the  money  was  placed  to  the 
credit  of  the  Redwood  Lumber  Company,  It 
was  at  her  son  J.  R  Culver's  request. 

Other  facts  will  be  referred  to  in  the  opin- 
ion. The  court  found  that  tbe  deed  of  the 
Culver  Lumber  Company  of  the  date  of  April 
24, 1911,  was  executed  without  any  authority 
from  the  Culver  Company  and  was  a  fraud 
upon  It,  and  a  decree  was  entered  canceling 
the  deed.  The  court  also  canceled  the  deed 
from  the  Hughes  Manufacturing  A  Lumber 
Company  to  Flack  and  from  Flack  to  Hughes. 
It  appears  that  Mary  0.  Culver  and  the  oth- 
er stockholders  of  the  Culver  Company  ex- 
ecuted a  deed  to  0.  Ia  Flack  to  a  part  of 
these  lands,  dated  November  6,  1914.  The 
court  also  canceled  the  deed  from  Mary  0. 
Culver  and  the  other  stockholders  to  Flack. 

The  attorneys  for  the  plaintiff  filed  a  peti- 
tion to  enforce  an  attorney's  lien  on  these 
lands.  Upon  the  final  hearing  upon  this 
branch  of  the  case  the  decision  of  the  chan- 
cellor was  against  Flack,  and  the  decree  also 
provided  that  the  attorneys  were  entitled  to 
enforce  their  lien  against  the  lands  for  their 
fees. 

Partlow  &  Sbane  and  Block  &  Klrsch,  of 
Parngould,  for  appellants.  Geo.  G.  Dent,  of 
Annlevllle,  and  R.  E.  I<,  Johnson,  of  Para- 
gould,  for  appellee. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  first  Insisted  that  the  suit  should 
have  been  brought  In  the  name  of  the  Culver 
Company  and  not  in  the  name  of  Mary  C. 
Culver.  It  will  be  remembered  that  Mary 
O.  Culver  owned  practically  all  the  stock  in 
the  corporation,  and  that  the  fraudulent  c<mi- 
duct  complained  of  was  that  of  the  manag- 
ing officers  of  the  corporation.  The  directors 
were  the  guilty  parties  In  the  sale  of  which 
complaint  is  mada  The  directors  who  were 
charged  with  wrongdoing  and  the  corporation 
Itself  were  made  parties  defendant,  and  un- 
der the  circumstances  we  think  the  plaintiff 
was  entitled  to  maintain  the  action  in  her 
own  name.  Where  the  managing  directors  of 
the  corporation  are  the  guilty  parties,  it  can- 
not be  said  that  the  management  of  a  suit  to 
uncover  their  fraud  should  be  left  under 
their  controL  Red  Bud  Realty  Co.  v.  South, 
96  Ark.  281,  131  S.  W.  340;  Pomeroy's  E^qui- 
ty  Jurisprudence  (3d  Ed.)  voL  3,  |  1185; 
10  Cyc,  978-^80. 

[2]  It  la  contended  by  counsel  for  the  de- 
fendants that  there  is.  a  conclusive  presump- 
tion that  the  officers  who  executed  the  deed 
were  authorized  to  do  so.    Tbe  bydaws  ao- 
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thorized  the  president  and  the  secretary  of 
the  Oulver  Company  to  execute  deeds  when 
authorized  to  do  so  by  the  board  of  directors. 
In  the  case  of  Slbly  v.  England.  00  Ark.  420, 
119  S.  W.  820,  the  court  held  that,  because 
a  certified  copy  of  the  record  of  a  deed  is 
admlsdble  as  evidence,  under  the  statutes  of 
this  state,  to  prove  the  execution  of  the  deed 
and  that  the  seal  was  attached,  the  presump- 
tion arises  that  the  officer  who  executed  the 
deed  was  authorized  to  do  so.  There  is  a 
class  of  cases  which  hold  that,  where  the  act 
in  question  is  that  of  one  representing  the 
corporation  as  a  general  agent  whose  au- 
thority depends  on  compliance  by  himself 
with  the  preliminary  regulations,  the  pre- 
sumption of  regularity  against  the  corpora- 
tion Is  conclusive.  The  rule  is  said  to  be 
founded  on  the  very  limited  (^portunlties  of 
the  public  to  l^now  with  certainty  the  cir- 
cumstances of  the  Internal  management  of 
the  corporation.  The  rule  however,  Is  only 
applied  in  those  cases  where  one  In  good 
faith  has  advanced  value  on  the  faith  of  the 
'Presumption.  Louisville  Trust  Co.  v.  Louls- 
vlU,  N.  A.  &  0.  Ry.  Co.,  75  Fed.  433,  22  a  0. 
A.  878,  and  cases  dted.  The  principle  of 
the  rl^t  of  the  public  to  condusively  pre- 
sume that  the  corporate  acts  are  valid  as 
above  stated  and  to  proceed  cm  that  presump- 
tion apply  only  in  cases  of  a  bona  fide  pui^ 
chaser  for  value,  without  notice  of  the  de- 
fective act  of  the  corporation.  Hence  It  la 
not  necessary  for  us  to  decide  this  question; 
for  the  Hughes  Company  was  not  a  bona  fide 
purchaser  for  value. 

[31  In  the  instant  case  the  record  Shows 
that  ndlther  the  Culver  Company  npr  Mary 
G.  Culver,  who  owned  nearly  all  Its  stock, 
ever  received  any  part  of  the  consideration 
for  the  deed  or  reaped  any  benefit  from  it. 
The  whole  consideration  of  the  deed  went  to 
R  W.  Oulver  and  H.  A.  Oulver  and  the  of- 
ficers of  the  Hughes  Company  knew  this 
fact.  They  had  notice  of  the  Illegal  appro- 
priation of  the  consideration  for  the  deed, 
and  knew  that  the  consideration  passed  to 
the  benefit  of  H.  A.  Culver  and  B.  W.  Culver. 
Therefore  fhla  does  not  belong  to  that  class 
of  cases  where  one  In  good  faith  has  advanc- 
ed value  on  the  faith  of  the  presumption  of 
the  regularly  of  the  acts  of  the  officers  of 
the  corporation  and  the  corjioratlon  is  not 
permitted  to  prove  to  the  contrary.  Under 
the  rule  above  announced  In  Slbly  v.  England 
it  was  Incumbent  up<m  Mary  O.  Culver  to 
satisfy  the  court  that  the  president  and  sec- 
retary acted  beyond  their  authority.  On  this 
p<^t  it  is  quite  dear  that  the  president  and 
secretary  were  not  authorized  by  the  board 
of  directors  to  execute  to  the  name  and  in 
behalf  of  the  corporation  the  deed  In  ques- 
tion. The  records  of  the  corporation  were 
produced,  and  did  not  Show  that  the  board  of 
directors  ever  authorized  the  execution  of  the 
deed.  The  president  and  secretary  had  no 
authority  to  execute  the  deed  in  virtue  of 


their  offices.  They  could  only  do  so  under 
the  direction  or  approbation  of  the  board  of 
directors.   . 

H.  A.  Culver  testified  In  positive  terms 
that  no  such  resolution  was  passed  by  the 
board  of  directors,  and  Mary  O.  Culver  tes- 
tified that  she  did  not  know  that  the  deed 
had  been  executed,  and  gave  no  such  authori- 
ty. The  records  of  the  corporation  do  not 
show  that  any  such  resolution  was  passed 
by  the  board  of  directors. 

[4]  It  is  next  contended  that  a  corporation 
may  approve  the  unauthorized  acts  of  its 
agents  and  make  them  their  own,  and  that 
this  may  be  done  directly  or  indirectly.  We 
do  not  think,  however,  the  facts  and  circum- 
stances disclosed  by  the  record  show  any 
ratification  on  the  part  of  the  corporation  or 
by  Mary  C.  Culver.  Counsel  for  the  defend- 
ants insists  there  was  a  ratification  because 
the  records  of  the  corporation  show  that  at 
a  call  meettog  on  December  16,  1912,  the 
board  of  directors  x>assed  a  resolution  recit- 
ing that,  there  being  no  further  assets  of 
the  corporation  nor  Indebtedness,  the  presi- 
dent and  secretary  are  authorized  to  wind 
up  all  the  afTalrs  of  the  corporation  and  to 
surrender  to  the  state  of  Arkansas  Its  char- 
ter. Mrs.  Culver  did  not  know  that  this  ac- 
tion had  been  had  by  the  board  of  directors, 
and  there  is  nothing  to  show  that  she  to  any 
way  was  participating  in  the  meeting.  Sec- 
tion 957  of  Kirby's  Digest  provides  that  a  cor- 
poration may  surrender  Its  charter  by  reso- 
lution adopted  by  the  majority  to  value  of 
the  holders  of  the  stock.  Hence  we  are  of 
the  opinion  that  there  was  no  ratification 
of  the  execution  of  the  deed  to  question. 

[S]  It  is  also  toslstcd  that  Mary  C.  Culver 
is  barred  of  relief  by  laches.  Here  testimony 
shows  (and  no  attempt  is  made  to  contradict 
it)  that  as  soon  as  she  discovered  the  fraud 
she  submitted  the  facts  to  an  attorney  In 
Arkansas  and  filed  the  present  suit  as  soon  as 
he  had  completed  his  Investigation  and  advis- 
ed her  to  do  so.  Under  these  circumstances 
she  was  not  guilty  of  laches.  Besides,  there 
was  no  toterventlon  of  equities  to  favor  of 
the  defendants,  and  the  delay,  if  any,  did  not 
work  any  tojury  to  the  defendants.  Hence 
she  was  not  barred  by  laches.  Tatum  v. 
Arkansas  Lumber  Co.,  103  Ark.  251,  146  S. 
W.  136. 

[8]  In  November,  1914,  Mary  0.  Culver  and 
the  rematolng  stockholders  and  officers  of 
the  Oulver  Company  executed  a  quitclaim 
deed  to  O.  I*  Black  to  a  one-half  toterest  to 
all  the  lands  involved  in  this  suit.  O.  L. 
Flack  was  permitted  to  totervene  and  set  up 
his  rights  under  the  deed.  A  demurrer  to 
his  Intervention  was  sustatoed  by  the  court, 
and  to  this  It  is  toslsted  that  the  court  erred. 
We  need  give  this  point  but  little  considera- 
tion. The  record  shows  that  a  reply  was 
filed  to  this  toterventloa 

Mary  C.  Culver  testified  that  the  deed  to 
question  was  executed  and  only  to  be  deliv- 
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ered  to  Flack  under  certain  conditions  which 
were  never  performed  by  him,  and  for  that 
reason  the  deed  was  not  delivered.  ■  She  is 
the  only  witness  who  testifies  on  this  point. 
Neither  Thos.  Hughes  nor  Flack,  president 
and  vice  president  of  the  Hughes  corpora- 
tion, have  seen  fit  to  testify  In  the  case.  The 
testimony  of  Mary  C.  Culver  on  this  point 
was  sufficient  to  entitle  her  to  a  decision  on 
the  merits  of  the  case,  and  it  becomes  im- 
material that  the  chancellor  sustained  a  de- 
murrer to  the  intervention  of  Flack. 

[7]  Finally  it  is  insisted  that  the  court 
erred  in  permitting  the  attorneys  of  Mary  C. 
Culver  to  file  an  attorney's  lien.  This  is  a 
matter  that  could  only  concern  Mary  C.  Cul- 
ver. Having  decided  that  the  defendants 
have  no  interest  In  the  lands,  they  have  no 
cause  of  complaint,  and  are  not  entitled  to 
have  that  question  heard  on  appeaL 

The  decree  will  be  aflSrmed. 


SUMPTER  V.  HOT  SPRINGS  SAVINGS, 
TRUST  &  GUARANTY  CO.    (No.  233.) 

(Supreme  Court  of  Arkansas.     Oct  80,  1916.) 

1.  UsTJBY  «=s>55— Elements— Belike  o»  Bob- 
bower— Agency  OF  Negotiatob. 

Although  a  borrower  believed  that  he  was 
payiDg  a  bonus  above  the  legal  rate  of  interest 
for  the  negotiation  of  a  loan,  and  not  to  satisfy 
a  disputed  claim  of  the  negotiator,  the  loan 
was  not  thereby  rendered  usurious  where  the  ne- 
gotiator was  acting  for  himself  and  as  the  bor- 
rower's agent,  and  not  as  the  agent  of  the  lender. 
[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  §§  119-121;  Dec.  Dig.  <S=>56.] 

2.  USTJBY  <S=»117— EvlnENCE— SUFFICIKNCT. 

In  an  action  to  foreclose  a  deed  of  trust  de- 
fended on  the  ground  of  usury,  evidence  held  to 
show  that  the  person  who  negotiated  the  loan  se- 
cured by  the  deed  and  received  a  bonus  therefor 
above  the  legal  rate  of  Interest  was  acting  for 
himself  and  the  borrower,  and  not  for  the  lender 
in  negotiating  the  loan. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  H  328-340;   Dec.  Dig.  «=»117.] 

Appeal  from  Garland  Chancery  Court;  J. 
P.  Henderson,  Chancellor. 

Suit  to  foreclose  a  deed  of  trust  by  the 
Hot  Springs  Savings,  Trust  &  Guaranty  Com- 
pany against  Nannie  E.  Sumpter.  From  a 
decree  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Geo.  P.  Whittington  and  O.  H.  Sumpter, 
both  of  Hot  Smrings,  for  appellant  O.  T. 
Gotham  and  Chas.  C.  Sparks,  both  of  Hot 
Springs,  for  appellee. 

SMITH,  J.  This  suit  was  brought  to  fore- 
close a  deed  of  trust  executed  by  appellant 
to  appellee  (hereinafter  referred  to  as  the 
bank)  to  secure  a  note  payable  to  its  order 
in  the  sum  of  |14,000,  and  the  suit  was  de- 
fended upon  the  ground  that  the  note  was 
usurious  and  void.  In  support  of  this  plea 
the  following  testimony  was  offered:  An 
application  had  been  made  to  the  bank  for  a 


loan  of  $13,000,  and  file  application  was  re- 
jected. Later  O.  H.  Sumpter,  son  of,  and 
attorney  for,  appellant,  employed  C.  C.  Sparks 
to  secure  the  loan,  and  an  application  there- 
for was  made  to  <Mie  M.  G.  T<HnUer,  who 
had  incurred  certain  liabilities  by  becoming 
surety  for  a  Mrs.  Shannahan,  a  daughter  of 
appellant,  and  this  daughter's  husband,  and 
had  in  this  manner  becMue  Involved  in  the 
litigation  against  the  Shannahans.  Later 
Tombler  sued  Mrs.  Shannahan  and  recovered 
a  Judgment  against  her  Iq  the  mxta  «f 
$2,832.16,  and  in  this  Utigation  Tombler  had 
unsuccessfully  attempted  to  assert  a  claim 
against  the  Shannatians  for  $800,  whidii  sum 
he  alleged  had-  been  expended  by  him  in  de- 
fense of  the  litigation  against  himself  and 
the  Shannahans. 

O.  H.  Sumpter  applied  also  to  Tombler  for 
this  loan  after  his  attorney,  had  talked  to 
Tombler,  and  Tombler  agreed  to  procure  the 
desired  loan,  but  imposed  as  a  condition 
that  the  Shannahans  should  not  only  pay  this 
$800  so  claimed  by  him,  but  should  also 
pay  $200  as  attorney's  fees  and  costs  In  the 
litigation  in  which  he  had  attempted  to  assert 
that  demand.  The  pre^erty  on  which  the 
loan  was  desired  had  belonged  to  Mrs.  Sump- 
ter's  three  children,  but  they  had  conveyed 
their  Interests  to  her  in  order  that  she  might 
procure  the  loan  which  was  desired  for  the 
purpose  of  discharging  certain  outstanding 
liens  against  the  building  on  which  this 
loan  was  made.  Tombler  was  a  stockholder, 
director,  and  a  member  of  the  discount  board 
of  the  bank.  It  was  testified  to  by  both 
Sumpter  and  his  attorney  that  the  president 
of  the  bank  refused  to  make  the  desired  loan 
of  $13,000,  but  that  after  craiference  and 
negotiation  between  themselves  and  Tombler 
and  between  Tombler  and'  the  bank  the  bank 
later  made  a  loan  of  $14,000  upon  the  same 
property  which  a  loan  of  $13,(M)0  had  been 
declined,  and  they  testified  that  TomUer  said 
he  would  not  negotiate  the  loan  unless  his 
demand  of  $1,000  was  paid,  and  Sumpter  tes- 
tified that  this  demand  was  unjust,  and  was 
known  so  to  be  by  Tombler,  and  that  the 
$1,000  which  was  paid  for  the  nominal  pur- 
pose of  satisfying  this  demand  was  in  fact 
paid  as  a  bonus  for  procuring  this  loan,  and 
it  is  insisted  that  in  this  transaction  Tombler 
was  acting  for  and  as  the  agent  of  the  bank, 
and  that  the  bonus,  when  so  paid  to  Tombler, 
rendered  the  loan  usurious  and  void. 

Under  the  by-laws  of  the  bank  no  loan  ex- 
ceeding $200  could  be  made  without  the  ap- 
proval of  the  discount  board,  and  this  loan 
was  submitted  to  and  approved  by  the  said 
board.  Bumpter  testified  that  he  UAd  the 
president  of  the  bank  that  Tombler  was  be- 
ing paid  $1,000  to  negotiate  this  loan;  but 
this  was  denied  by  the  president  of  the  bank. 
The  proof  is  that  both  Sumpter  and  the 
bank's  president  were  hard  of  hearing. 
I     Tombler  testified  that  his  claim  was  a  Just 
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\Aie,  although  he  bad  not  succeeded  In  estab- 
lishing it  in  court,  and  that  his  efforts  in  a»- 
ststing  in  procuring  the  loan  were  prompted 
solely  by  a  desire  to  collect  what  he  regarded 
as  a  Just  demand,  and  that  he  was  acting 
for  himself,  and  not  for  the  bank.  The 
bank's  president  testified  that  he  knew  Tomb- 
ler  was  interested  in  trying  to  collect  some 
demand  from  the  Shannahans  and  Sampters, 
but  that  he  did  not  know  the  nature  of  the 
demand,  except  that  it  bad  been  In  dlfipute 
between  the  parties,  and  that  the  bank  did 
not  receive  any  part  of  this  thousand  dol- 
lars. It  was  also  shown  that  before  the  bank 
would  agree  to  make  the  loan  It  required 
Tombler  to  Indorse  this  note,  and,  in  addi- 
tion, required  bin',  to  obligate  himself  to 
carry  a  minimum  deposit  with  the  bank  of 
$7,000  during  the  time  the  loan  was  carried 
by  the  bank,  and  that  Tombler  had  complied 
with  both  these  conditions. 

The  court  found  that  the  loan  was  not 
usurious,  and  decreed  a  foreclosure  of  the 
deed  of  trust,  and  this  appeal  has  been  duly 
prosecuted  from  that  decree. 

[1]  Notwithstanding  the  fact  that  Sumpter 
considered  that  he  was  paying  a  bonus  of 
$1,000  for  the  negotiation  of  this  loan,  and  was 
not  satisfying  the  disputed  claim,  we  think 
this  would  not  render  the  loan  usurious.  His 
Intention  to  contract  for  a  usurious  loan 
and  his  opinion  that  he  had  done  so  would 
not  make  the  loan  usurious  unless  Tombler 
was  acting  for  the  bank  in  Its  negotiation. 
3  R.  C.  L.  p.  479,  S  107. 

In  the  recent  case  of  Vandeventer  v.  Smith, 
186  S.  W.  59,  we  had  occasion  to  review  the 
decisions  of  this  court  upon  this  subject,  and 
it  was  there  said: 

"The  parties  cite  and  rely  upon  the  cases  of 
Thompson  v.  Ingram,  61  Ark.  546, 11  S.  W.  881, 
and  Vahlberg  v.  Keaton,  51  Ark.  5.14.  11  S.  W. 
878,  4  li.  R.  A.  462,  14  Am.  St.  Bep.  73.  In 
these  cases  it  la  said  that,  if  the  person  making 
the  loan  acted  as  the  agent  of  the  borrower  alone, 
whether  he  received  or  did  not  receive  a  bonus  is 
immaterial  on  the  plea  of  usury ;  that  what  the 
borrower  pays  to  his  own  agent  for  procuring  a 
loan  is  no  part  of  the  sum  paid  for  the  loan  or 
forbearance  of  money.  Where  the  person  who 
negotiatea  the  loan  acts  for  the  lender,  the  rule 
is  announced  in  the  cases  cited  as  foUowa:  'The 
lender  may  receive  for  the  forbearance  of  money 
10  per  cent,  per  annum,  and  no  more.  In  excess 
of  that  his  agent  can  receive  no  bonns  from  the 
lK>rrower.  If  the  agent  do  receive  from  the  boi^ 
rower  a  bonus  in  excess  of  the  highest  lawful 
interest,  either  with  his  knowledge,  or  under  cir- 
cumstances from  which  the  law  will  presume  he 
had  knowledge,  then  the  transaction  is  usuriotis; 
while,  if  the  agent  received  the  excessive  bonus 
without  his  knowledge,  and  under  circumstances 
from  which  his  knowledge  could  not  be  reason- 
ably presumed,  the  transaction  would  not  be 
usurious.  What  circumstances  will  raise  the 
presumption  of  knowledge  must  be  determined  in 
each  case  in  accordance  with  the  principle  by 
which  knowledge  is  imputed  to  persons  in  con- 
troversies generally.'" 

[2]  We  think  the  proof  shows  that  Tombler 
acted  for  himself  and  for  appellant,  and  not 


for  the  bank.  This  is  shown  by  the  condi- 
tions Imposed  by  the  bank  before  making  the 
loan  that  Tombler  become  Jointly  liable  for 
this  loan,  and  that  he  carry  as  a  de];)oslt  a 
sum  equal  to  one-half  of  the  loan.  Under 
this  proof  the  chancellor's  finding  cannot  be 
said  to  be  against  the  preponderance  of  the 
evidence,  and  his  decree  Is  accordingly  af- 
flnned. 


TEMPLE  V.  STATE.    (Na  8.) 
(Supreme  Court  of  Arkansas.    Nov.  27,  1916.) 

1.  FoaoiBY  4=329(2)  —  Utixbino  Foboed 
Deed — Indictment— Fsattd. 

An  indictment  for  uttering  a  forged  deed 
to  real  estate  need  not  show  how  the  party  is  to 
be  defrauded;  it  being  sufficient  if  it  appears 
from  the  indictment  that  there  is  a  possibility 
of  hie  being  defrauded. 

[Ed.    Note.— For    other   cases,    see    Forgery, 
Cent.  Dig.  f  78;    Dec  Dig.  <S=s»29(2).] 

2.  FOBOSBT      4=>12(4)  —  UTTEBina      FOBOKD 

Dekd— Fbaud. 
A  forged  deed  to  land,  placed  on  record 
while  the  grantee  named  therem  was  under  in- 
dictment for  cutting  timber  on  the  land  de- 
scribed in  order  to  give  him  color  of  title  to  that 
land,  might  have  affected  the  amount  of  dam- 
ages recoverable  by  the  owner  of  the  lan^  in  an 
action  tor  trespass  under  Kirby's  Dig.  f  7076, 
and  would  have  given  him  color  of  title  so  as 
to  malce  possession  of  part  possession  of  ail,  and 
therefore  might  have  defrauded  the  landowner. 

[Ed.    Note. — For    other    cases,    see    Forgery, 
Cent.  Dig.  {{  89,  40 ;   Dec.  Dig.  «=9l2(4).] 

3.  FoBOKBT  4=334(2)— Indictkbnt—Vabianob 
— Ownxbsuip  of  Pabt  of  Pbofxbtt. 

Where  the  indictment  charged  the  utterance 
of  a  forged  deed  to  defraud  a  lumber  company, 
proof  that  the  company  owned  only  a  part  of  the 
land  described  in  the  deed  was  not  a  variance. 

[Ed.    Note.— For   other    cases,    see    Forgery, 
Cent.  Dig.  J  89;    Dec.  Dig.  «=>S4(2).] 

4.  FoBOEST  4=»32— Indictmknt  —  Utivbino 
Foboed  Dekd— Deliveby  fob  Kecobd. 

An  indictment,  charging  that  defendant  ut- 
tered a  forged  deed  bv  delivering  it  to  the  help- 
er of  the  recorder  of  deeds  to  be  recorded,  is  suf- 
ficient, though  there  is  no  such  o£Scer  known  to 
the  law. 

[Ed.    Note. — For    other    cases,    see    Forgery, 
Cent  Dig.   {  64;   Dec.  Dig.  «:»32.] 

5.  Criminal  Law  «=»402(1)— Secondaby  Ev- 
•idence—  Admissibility— Sufficiency  or 
Foundation- RxooBD  or  Deed. 

Proof  that  the  original  patent  was  veiy  old 
and  much  worn,  and  conveyed  more  than  100,000 
acres  of  land,  and  was  in  the  possession  of  a 
nonresident  of  the  state,  who  had  no  interest  in 
the  prosecution,  is  sufficient  to  render  admissi- 
ble toe  record  of  the  patent,  duly  acknowledged, 
under  Kirby's  Dig.  {  756. 

[Ed.    Note.— For   other   cases,   see    Criminal 
Law,  Cent  Dig.  {  887;   Dec.  Dig.  <S=>402(1).] 

6.  JuBT  «=»137(2)  —  Selection— Pebemptobt 

ChaLLBNOBS— EXEBCI8E    AFTEB    ACCBPTIITO. 

It  is  an  abuse  of  the  trial  court's  discretion, 
requirine  reversal,  to  permit  the  state,  after  de- 
fendant's peremptory  challenges  have  been  ex- 
hausted, to  exercise  two  of  its  challenges  on  Ju- 
rors who  had  been  previously  examined  and  ac- 
cepted. 

FEd.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  i  620;   Dec.  Dig.  «=>137(2).] 

Appeal  from  Circuit  Court,  Bradley  Coun- 
ty ;  Turner  Butler,  Judge. 
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J.  T.  Temple  was  convicted  of  uttering  a 
forged  Instrument,  and  he  appeals.  Reversed 
and  remanded. 

J.  R.  Wilson,  of  Warren,  for  appellant 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  the  State. 

SBaXH,  X  [1]  Appellant  was  convicted 
under  an  Indictment  which  charged  him  with 
uttering  a  forged  Instrument.  The  material 
allegations  of  the  indictment  are  that  he — 
"did  utter  and  publish  as  true  to  B.  !>.  Beaaley, 
a  helper  and  employ^  in  the  office  of  G.  K.  Wat- 
kins,  who  is  clerk  of  Bradley  county  circuit 
court  and  the  recorder  of  deeds  for  Bradley 
county,  ♦  •  •  with  the  felonious  intent  then 
and  there  to  file  and  have  recorded  a  forged  and 
fraudulent  deed  in  the  deed  records  for  Brad- 
ley county,  with  the  felonious  intent  then  and 
there  unlawfully,  fraudulently,  and  feloniously 
to  defraud  the  said  lumber  company,  a  corpora- 
tion organized  and  doing  busmess  under  the 
laws  of  the  state  of  Arkansas,  out  of  the  said 
lands  described  in  the  said  forged  and  fraud- 
ulent deed.    *    »    » " 

A  number  of  objections  were  made  to  this 
indictment,  and  as  respecting  its  suffldeney 
these  questions  are  similar  to  those  raised  in 
the  case  of  Snow  v.  State,  86  Ark,  203,  107 
S.  W.  980, 122  Am.  St.  Rep.  23.  In  that  case 
the  court  quoted  with  approval  from  the  case 
of  West  V.  State,  22  N.  J.  Law,  212,  the  fol- 
lowing language: 

"But  the  cases  all  agree  that  it  is  not  neces- 
sary to  show  upon  the  face  of  the  indictment 
how  or  in  what  manner  the  party  is  to  be  de- 
frauded. That  is  matter  of  evidence  upon  the 
trial.  It  is  enough  if  by  possibility  he  may  be 
defrauded,  upon  the  face  of  the  indictment. 
That  it  is  not  necessary  to  show  upon  the  face 
of  the  indictment  any  apparent  connection  be- 
tween the  transacticm  and  the  party  to  be  de- 
frauded is  apparent  from  the  precedents. 
*  *  *  It  was  suggested,  upon  the  argument, 
that  a  different  form  of  mdietment  was  neces- 
sary where  the  instrument  alleged  to  be  forged 
respected  real  estate.  But  why  so?  No  such 
rules  exist  at  common  law,  •  *  •  The  stat- 
ute draws  no  distinction  between  the  two  classes 
of  instruments.  *  •  •  This  count  being  in 
the  terms  of  the  statute,  including  all  the  essen- 
tial ingredients  of  the  offense,  and  being  in  ac- 
cordance with  approved  precedents  under  similar 
statutes,  we  are  of  opinion  that  this  error  can 
not  be  svistained." 

And  the  same  opinion  also  quoted  from  9 
Enc.  Plead.  &  Praa  588,  the  following  state- 
ment of  the  law: 

"It  is  not  necessary  that  the  indictment  should 
contain  averments,  showing  how  the  false  in- 
strument would,  if  true,  create,  increase,  dimin- 
ish, discharge,  or  defeat  any  pecuniary  obliga- 
tion, or  would  transfer  or  affect  any  property 
whatever.  These  are  deductions  of  law,  not 
necessary  to  be  averred." 

[2]  According  to  the  state's  theory  of  the 
case,  the  forged  instrument  was  placed  of 
record  to  give  color  of  title  to  the  land  there 
described,  for  cutting  timber  on  part  of  which 
appellant  had  been  indicted  for  trespassing. 
That  case  was  pending  and  undisposed  of  at 
the  time  this  deed  was  filed  for  record.  This 
deed  might  have  been  of  importance  in  meas- 
uring the  amount  of  damages  recoverable 
by  the  lumber  company  in  a  suit  for  tres- 
passing under  section  7976  of  Kirby's  Digest. 


And,  as  was  said  In  the  case  of  Snow  t. 
State,  supra,  this  deed  would  constitute  color 
of  title  to  the  land  there  described,  so  that 
possession  of  a  part  of  it  would  have  given 
Utte  to  aU  of  it 

[S]  It  Is  urged  that,  inasmach  as  the  proof 
does  not  show  that  the  lumber  company  owns 
all  of  the  land  described  In  the  alleged  forged 
deed,  there  is  a  variance  between  the  allega- 
tion and  the  proof.  But  we  ate  unable  to 
agree  with  counsel  In  this  respect  The  proof 
would  be  sufficient,  and  the  conviction  could 
be  sustained  If  the  proof  showed  ownership 
in  the  lumber  company  of  any  of  the  lands 
described  in  the  deed  set  out  in  the  Indict- 
ment There  can  no  more  be  said  to  be  a 
variance  here  than  would  exist  where  the  In- 
dictment charged  one  with  the  larceny  of  a 
cow  and  a  horse,  when  the  proof  showed  the 
ownership  only  of  the  horse. 

[4]  Objection  Is  also  made  to  the  allegation 
and  proof  that  the  deed  was  uttered  and  pub- 
lished as  true  "to  B.  Ll  Beasley,  a  helper  and 
employ^  in  the  office  of  C.  K.  Watklns,  who  is 
the  recorder  of  deeds."  This  is  upon  the 
ground  that  no  such  officer  as  helper  is 
known  to  the  law,  and  that  the  deed  could 
have  been  uttered  and  published  as  true  only 
by  delivering  it  to  some  one  who  had  au- 
thority to  place  it  of  record.  But  the  indict- 
ment does  allege  that  the  deed  was  delivered 
to  the  helper  for  the  purpose  of  having  it 
filed  and  recorded.  One  may  do  an  act  by 
his  own  hand  or  by  the  land  of  another,  and 
giving  this  deed  to  a  helper  in  the  recorder's 
office  to  deliver  to  his  employer  Is  as  much 
an  utterance  of  the  deed  as  delivering  it 
directly  to  the  recorder  would  have  been. 
And  the  proof  shows  this  helper  gave  the 
deed  to  the  deputy  recorder,  who  placed  it 
of  record.  In  the  case  of  Elsey  v.  State,  4T 
Ark.  676,  2  S.  W.  339.  It  was  said: 

"The  putting  of  a  forged  deed  upon  record  as 
genuine  has  been  held  to  be  an  uttering  of  it: 
and  80  has  the  bringing  of  a  suit  upon  a  forged 
paper." 

[6]  It  is  very  earnestly  urged  that  error 
was  committed  in  the  introduction  of  the 
deed  records  to  prove  certain  deeds  aK)earing 
in  the  chain  of  title  of  the  lumber  company 
without  proof  of  the  loss  of  the  original 
deeds. .  For  instance,  it  was  insisted  that  the 
original  patent  from  the  state  to  the  Hissis- 
s^pl,  Ouachita  &  Red  River  Railway  Com- 
pany should  have  been  offered  In  evidence, 
as  It  was  shown  to  be  In  existence,  and  it  is 
argued  that  if  these  originals  had  been  pro- 
duced, it  might  have  been  shown  that  they 
were  not  properly  recorded,  or  even.  Indeed, 
that  they  were  never.  In  fact  executed  by  the 
persons  who  purported  to  have  executed  them. 
This  Is  mere  surmise,  however,  and  no  attempt 
was  made  to  offer  such  proof.  The  proof 
showed  that  this  document  was  very  old  and 
very  much  worn,  and  that  it  purported  to 
convey  between  100,000  and  200,000  acres  of 
land,  and  was  in  possession  of  a  resident  of 
Danbury,  Conn.,  who  had  no  interest  in  this 
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prosecution  or  the  lands  Involved  therein. 
We  think  this  proof  sufficiently  accounted  for 
the  nonproductlon  of  this  patent,  and  that 
the  same  thing  may  be  said  in  regard  to  the 
record  of  other  deeds  offered  In  evidence. 
These  deeds  appeared  to  have  been  properly 
acknowledged,  and  had  been  recorded,  and 
were  properly  admitted  in  evidence.  Section 
756  of  Klrby's  Digest 

[6]  After  appellant  had  ezhansted  aU  his 
peremptory  challenges,  the  court,  over  his 
objection,  permitted  the  state  to  challenge 
two  jurors  who  had  previously  been  exam- 
ined and  accepted,  and  that  this  action  Is  as- 
signed as  error.  In  the  case  of  Williams  v. 
State,  63  Ark.  627,  89  S.  W.  709,  it  was  held 
an  abuse  of  discretion  to  permit  the  state  to 
interpose  peremptory  challenges  to  jurors 
who  had  been  accepted  by  both  parties 
after  the  defendant  had  exhausted  his  per- 
emptory challenges,  In  the  absence  of  any 
showing  that  the  defendant  was  not  prejn- 
dlced  thereby.  Other  cases  on  this  subject 
are  as  follows:  Olenn  v.  State,  71  Ark.  87, 
71  8.  W.  254;  Bevls  v.  State,  90  Ark.  589, 
119  S.  W.  1181;  Deweln  v.  State,  114  Ark. 
484,  170  S.  W.  682;  McGough  v.  State,  118 
Ark.  301,  167  S.  W.  857;  Carr  ▼.  State,  81 
Ark.  589,  99  S.  W.  831;  Allen  v.  State,  70 
Ark.  337,  68  S.  W.  28.  It  was  held  In  some 
of  these  cases  that  the  court,  in  its  discre- 
tion, might  permit  the  state  to  use  a  peremp- 
tory challenge  on  a  juror  who  had  been  ac- 
cepted by  both  sides,  where  Che  defendant 
had  not  exhausted  all  his  peremptory  chal- 
lenges; hot  In  all  the  cases  In  which  It  was 
held  not  to  have  been  error  to  permit  this  ac- 
tion the  defendant  had  not  exhausted  his 
peremptory  challenges.  The  test  seems  to  be 
whether  the  defendant  has  remaining  as 
many  challenges  as  the  state  is  permitted  to 
exercise,  and  npon  the  authority  of  these 
cases  the  judgment  of  the  court  must  be  re- 
versed. 

Numeroas  other  assignments  of  error  are 
pressed  upon  our  attention;  but  they  relate 
to  matters  which  are  not  of  sufficient  Im- 
portance to  require  discussion,  or  to  occur- 
rences at  the  former  trial  which  are  not  like- 
ly to  recur  upon  a  trial  anew. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


HBISKBLI,  r.  OITI  OP  KNOXVILLH  et  al. 

LUOKT  T.  CITY  OP  KNOXVILLK. 

'  (Supreme  C!onrt  of  Tennessee.    Aug.  10,  1916.)t 

1.  Statutes  «=9l37  —  Tnu  of  Acts  —  Snjn- 

ClENOT 

Act  of  May  13,  1916  (Priv.  Laws  1916,  c. 
688),  is  entitled  "An  act  pertaining  to  the  water- 
works of  the  city  of  Knoxville,  to  so  amend  the 
charter  of  said  city  as  to  provide  for  a  water- 
works commission,  to  define  the  duties  and  pow- 
ers of  the  commission,  *  *  *  to  provide  for 
the  issuance  *  *  *  of  bonds  *  •  •  and 
to  authorize  the  sale  of  certain  lands  owned  by 
the  ciiy    •     •    •    and  to  vest  said  city  with 


the  ijower  of  eminent  domain."  The  charter  of 
the  city  of  Knoxville  is  contained  in  a  special  act 
(Laws  1907,  c.  207),  whicli  act  as  amended  by 
Priv.  Laws  1911,  c.  498,  provides  for  the  water- 
works system  of  the  city.  Held,  that  the  cap- 
tion of  the  act  of  1915  is  sufficient  under  Const, 
art  2,  t  17,  declaring  that  all  acts  which  amend 
former  laws  shall  recite  in  their  caption  or  oth- 
erwise the  title  or  substance  of  the  title  or  law 
amended,  for  the  purpose  of  the  constitutional 
provision  was  merely  to  have  the  caption  of  acts 
noti^  legislators  tihat  an  amendment  of  a  stat- 
ute was  song-ht,  and  the  caption  of  the  act  of 
1916,  referring  to  the  charter  of  the  city  of 
E[noxville,  was  sufficient  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  g  134;  Dec  Dig.  <S=3l37.] 

2,  OoNSxiTunoNAi.  Law  ^=a48  —  Constbdc- 
TioN  OF  Statutbs— Intendments. 
All  intendments  will  be  made  and  all  doubts 
resolved  in  favor  of  that  interpretation  of  a 
statute  wMch  will  support  it. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  J  46:  Dec.  Dig.  «=:>48:  Stat- 
utes, Cent  Dig.  §  56.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty ;    Will  D.  Wright,  ChanceUor. 

Bills  by  S.  G.  HelBkell  against  the  City  of 
Knoxville  and  others,  and  C.  B.  Lncky 
against  the  City  of  Knoxville.  Demurrers 
to  the  bills  were  overruled  by  the  Chancel- 
lor, and  defendants  appeal;  the  appeals  be- 
ing consolidated.    Decrees  reversed. 

J.  Pike  Powers,  Jr.,  of  Knoxville,  for  ap- 
pellants. W.  T.  Kennerly  and  Noble  Smith- 
son,  both  of  ECnoxvllle,  for  appellee  S.  G. 
Heiskell.  Fowler  &  Fowler,  of  Knoxville,  for 
appellee  C.  E.  Lucky. 

FANCHER,  J.  We  have  two  suits  here 
presenting  practically  the  same  question. 
The  Heiskell  case  will  be  first  discussed. 

[1]  This  suit  Involves  the  constitutionality 
of  an  act  of  the  Legislature  of  Tennessee, 
passed  May  13,  1915  (chapter  688),  the  cap- 
tion of  which  is  as  follows : 

"An  act  pertaining  to  the  waterworks  of  the 
city  of  Knoxville,  to  so  amend  the  charter  of 
said  city  as  to  provide  for  a  waterworks  com- 
mission, to  define  the  duties  and  powers  of  such 
commission,  and  provide  a  method  for  their  re- 
moTol,  to  provide  for  the  issuance  hy  said  city  of 
not  more  than  five  hundred  thousand  dollars  of 
bonds  to  be  a  charge  upon  the  waterworks  sys- 
tem, for  the  construction  of  new  plants  for  the 
pumping,  purification  and  storage  of  water  and 
improvement  of  the  present  pumping  and  dis- 
tribution system,  and  to  authorize  the  sale  of 
certain  lands  owned  by  the  city  to  provide  an  ad- 
ditional fund  for  the  construction  of  said  plants 
and  making  said  improvements,  and  to  vest  said 
city  with  the  i>ower  of  eminent  domain  for  said 
purpose." 

The  purt>08e  of  the  bill  was  to  enjoin  the 
waterworks  commission,  consisting  of  three 
members  and  elected  by  the  board  of  commis- 
sioners of  the  dty  of  Knoxville,  from  pro- 
ceeding to  execute  said  act  A  demurrer  to 
the  bUl  was  overruled  by  the  chancellor, 
who,  In  an  able  opinion,  held  that  this  act 
was  in  conflict  with  the  third  section  of 
article  2,  |  17,  of  the  Constitution,  which 
provides : 
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"All  acta  wWch  repeal,  revive  or  amend  for- 
mer laws,  shall  recite  in  their  caption,  or  othei^ 
wise,  the  title  or  substance  of  the  law  repealed, 
revived  or  amended." 

It  l8  said  that  neither  caption  nor  body 
of  tbls  act  recites  the  title  or  substance  of 
the  law.  amended.  One  argument  against 
the  constitutionality  of  the  act  is  that  (bar- 
ters of  incorporation  for  mnnidpallties  in 
this  state  may  be  obtained  under  the  general 
law,  or  by  special  statute  of  the  Legislature. 
Charters  under  the  general  law  may  be  ob- 
tained applying  to  any  given  territory  upon 
the  application  of  14  freeholders  and  the 
holding  of  an  election  by  the  freeholders 
within  a  prescribed  territory.  It  Is  said  that 
the  act  now  in  question  does  not  indicate 
whether  the  law  it  proposes  to  amend  is  one 
under  the  general  law  or  by  special  statute, 
and  that  there  is  no  law  in  Tennessee  known 
as  the  charter  of  the  city  of  Knoxville. 

A  municipal  charter  obtained  under  the 
general  law  cannot  be  amended  by  a  recita- 
tion of  the  title,  because  there  is  no  title  to 
such  an  Incorporation;  but,  whether  it  be 
a  charter  under  the  general  law  or  by  spe- 
cial act,  the  substance  of  the  law  may  be  re- 
cited. 

Furthermore,  if  It  were  necessary  to  refer 
to  the  title  or  caption  alone,  it  would  be  nec- 
essary to  refer  to  the  exact  act  of  legislation. 

The  learned  chancellor  correctly  stated  the 
requirement  of  article  2,  f  17,  of  the  Consti- 
tntiota.    He  said: 

"The  true  test  in  all  cases  is  that  the  amend- 
atory act  must  either  in  the  caption  or  the  body 
of  the  act  recite  the  title  or  substance  of  the 
law  sought  to  be  amended." 

There  must  be  some  index  in  the  caption 
or  otherwise  that  wDl  lead  directly  and  un- 
erringly to  the  exact  law  sought  to  be  repeal- 
ed, revised,  or  amended. 

The  charter  of  the  city  of  Knoxville  in  re- 
ality is  a  special  act  of  the  Lieglslature,  be- 
ing chapter  207  of  the  Acts  of  1907,  and  oth- 
er acts  amendatory  thereof,  Including  the 
act  of  1911  (chapter  498). 

The  acf  of  1007  (diapter  207)  has  the  fol- 
lowing caption: 

"An  act  to  incorporate  the  city  of  Knoxville, 
in  Knox  county,  Tennessee,  and  to  define  the 
rights,  powers,  and  liabilities  of  the  same." 

The  act  of  1911  (chapter  408)  refers  to  the 
act  of  1007  as  the  charter  of  the  city  of  Knox- 
ville, Tenn.,  and  it  provides: 

"That  the  charter  of  the  city  of  Knoxville, 
Tennessee,  being  chapter  207  of  the  Act  of  1907, 
of  the  General  Assembly  of  the  state  of  Tennes- 
see and  the  acts  amendatory  thereof,  is  hereby 
amended  as  hereinafter  provided." 

The  act  of  1907  (chapter  207)  on  the  sub- 
ject of  waterworks,  re-enacts  certain  pro- 
visions of  a  former  act  of  1903  (chapter  153), 
which  provides  for  waterworks  and  a  water- 
works commission,  authorizing  the  city  of 
Knoxville  to  build  and  own  its  own  water 
plant,  with  power  to  issue  bonds  for  that 
purpose. 

The  complainant  alleges  that  there  are  sev- 
eral legislatiTe  acts  constituting  the  charter 


of  the  city  of  Knoxville;  that  therefore  In 
order  to  amend  the  charter  of  incorporation 
it  will  be  necessary  to  recite  the  caption  or 
substance  of  all  of  them.  We  think  that  this 
would  require  too  much.  Many  amendatory 
acts  would  fall  If  such  great  particularity 
should  be  required.  The  subject  of  a  law 
may  be  stated  without  referring  to  any  par- 
ticular act.  The  C!onstltution  does  not  re- 
quire that  the  substance  of  each  particular 
act,  referring  to  it  as  a  separate  piece  of 
legislation,  should  be  recited.  The  purpose 
of  this  provision  of  the  Constitution,  as  stat- 
ed in  many  opinions,  was  to  give  the  mem- 
bers of  the  Legislature  notice  of  what  they 
are  called  upon  to  repeal,  revise,  or  amend. 
If  a  citation  or  reference  to  a  former  law 
has  such  certainty  that  It  will  unerringly 
point  to  the  subject  of  law  sought  to  be 
amended  so  that  the  mind  of  lawyer  and  lay- 
man alike  shall  so  understand  It,  this  is  a 
sufHcient  index  regardless  of  mere  formality. 
This  act  proposes  to  amend  the  charter  of 
the  dty  of  tCnoxvUle  upon  the  subject  of 
waterworks,  and  it  cannot  by  any  possibility 
refer  to  anything  but  the  act  of  1907  (chap- 
ter 207)  and  amendments  thereto.  It  is  not 
necessary  for  us  to  define  a  dty  diarter. 
All  persons  of  intelligence  know  what  that  is. 

Inasmuch  as  the  act  in  question  deals 
alone  with  the  subject  of  the  waterworks  as 
affecting  the  dty  of  Knoxville  under  its  char- 
ter, what  practical  mind  can  faU  to  know  the 
exact  law  which  is  amended?  There  is  not 
a  suggestion  of  uncertainty  upon  this  point 
in  thiis  entire  record.  AH  parties  to  the  suit 
and  attorneys  in  the  case,  as  well  as  the 
learned  chancellor,  who  held  the  statute  in 
question  invalid,  know  and  are  bound  to  ad- 
mit that  the  charter  of  the  dty  of  ELnoxrlUe, 
as  embraced  in  the  act  of  1907  (chapter  207) 
and  amendments  thereto,  constitute  the  char- 
ter referred  to  in  this  amendatory  act. 

Suppose  that  this  charter  was  one  under 
the  general  law  instead  of  a  spedal  act.  It 
could  only  be  redted  by  showing  the  sub- 
stance of  the  law,  and  we  know  of  no  more 
definite  and  certain  way  in  wldcb  the  law 
creating  a  munldpal  corporation  con  be  re- 
ferred to  than  to  call  it  the  charter  of  the 
given  dty.  This  would  afford  an  index  so 
that  slight  investigation  would  show  whether 
it  was  incorporated  under  the  general  law 
or  by  special  act  The  body  of  this  act,  as  well 
as  the  caption,  shows  tliat  the  waterworks 
of  the  city  of  Knoxville,  as  provided  for  un- 
der its  charter,  constitute  the' subject  of  leg- 
islation and  show  that  the  act  is  amendatory 
of  the  charter  In  that  respect.  The  act  does 
not  recite  the  title,  but  it  does  recite  the 
substance  of  the  law  amended,  and  under 
the  authorities  this  is  all  that  is  required. 

The  caption  of  chapter  49  of  the  Acts  of 
1873  is  as  follows : 

"An  act  to  be  entitled  'An  act  to  regulate  and 
declare  the  duties  of  the  Adjutant  General  of  the 
state  and  private  secretary  of  the  Governor,  and 
to  fix  the  compensation  of  said  officer,  and  to 
repeal  section  2  of  an  act  passed  December  17, 
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1869,  and  section  2,  of  the  act  passed  December 
13. 1867." 

This  act  of  1873  fixed  the  salary  of  the 
Adjutant  General  of  this  state  at  $150  per 
month. 

The  act  of  1877  (chapter  171)  bad  the  fol- 
lowing caption: 

"An  act  to  defray  the  current  expenses  of  this 
session  of  the  General  Assembly,  and  to  defray 
the  current  expenses  of  the  state  government  for 
the  next  two  years  and  three  montiis." 

This  act  of  1877  teed  the  salary  of  the 
Adjutant  General  at  $1,200,  Instead  of  $1,800 
per  annum. 

It  enacted: 

"That  all  laws  providing  a  salary  for  any  offi- 
cer named  in  this  act  in  excess  of  the  amount 
herein  appropriated  for  said  officer,  are  so  modi- 
fied as  to  conform  to  this  act." 

The  act  of  1877  therefore  was  amendatory 
of  tbe  act  of  1873.  It  did  not  refer  to  the 
act  of  1873  In  terms,  but  it  was  held  that 
there  was  sufficient  recitation  in  the  act  of 
the  substance  of  the  law  amended,  viz.  the 
fixing  of  the  compensation  of  the  Adjutant 
General. 

The  action  of  the  Comptroller  was  upheld, 
refusins  to  pay  the  original  salary.  State 
V.  Gaines,  1  Lea,  734. 

We  bare  many  other  instances  showing  a 
liberal  Interpretation  by  the  courts  and  up- 
holding amendatory  acts  where  the  caption 
or  the  body  of  the  act  taken  as  a  whole  and 
from  a  practical  standpoint  indicated  the 
subject  of  legislation  sought  to  be  affected. 

[2]  All  intendments  will  be  made  and  all 
doubts  will  be  resolred  in  favor  of  that  inter- 
pretation which  wiU  tiupport  the  act  and 
avoid  conflict  with  the  Constitution.  State 
V.  Yardley,  95  Tenn.  560. 

In  a  more  recent  manuscript  (pinion  by 
Mr.  Justice  Buchanan,  in  the  case  of  Van 
Dyke  v.  Thompson,  an  act  of  1911  "was  up- 
held having  the  following  caption: 

"An  act  to  amend  the  charter  of  the  city,  of 
Chattanooga  and  all  acts  amendatory  thereof." 

There  was  no  reference  in  the  caption  nor 
in  the  body  of  the  act  involved  in  that  suit 
to  the  title  or  caption  of  the  charter  of 
Chattanooga,  nor  to  the  law  where  it  could 
be  found.  It  was  contended  In  that  case  by 
the  first  assignment  of  error  that  article  2, 
i  17,  of  the  Constitution,  was  violated.  The 
court  held  otherwise,  affirming  the  decree  of 
Chancellor  McConnell.  In  this  court  it  was 
declared: 

"The  title  of  the  act  of  1911  gave  notice  on  the 
introduction  of  the  bill  that  the  subject  of  the 
legislation  proposed  by  the  bill  was  the  amend- 
ment of  the  charter  of  the  city  of  Chattanooga, 
Tenn.,  and  further  the  amendment  of  all  acta 
amendatory  of  the 'charter." 

In  the  present  suit,  the  act  In  question 
does  not  refer  to  the  former  acts  amending 
the  charter  as  In  the  Chattanooga  amenda- 
tory act;  but  this  is  unnecessary,  because  the 
diarter  was  composed  of  the  original  act 
and  tbe  several  amendments  thereto,  not  as 
separate  parts,  but  as  a  composite  whole. 


We  deem  it  unnecessary  to  multiply  au- 
thorities. Wle  are  satisfied  the  Legislature 
had  sufficient  notice  from  tbe  caption  of  the 
act,  as  well  as  the  body,  of  tbe  substance 
of  the  law  sought  to  be  amended.  The  exact 
subject  affecting  this  charter  was  the  subject 
of  waterworks.  The  first  words  in  the  cap- 
tion recite  that  it  was  "An  act  pertaining 
to  the  waterworks  of  the  city  of  Knozvllle." 
The  caption  did  not  expressly  state  that  it 
was  an  act  to  amend  the  former  law  pertain- 
ing to  the  waterworks  of  the  city 'of  Knox- 
ville,  but  by  all  proper  Intendment  and  con- 
struction it  was  apparent  that  this  was  the 
subject  sought  to  be  amended,  because,  after 
pointing  out  that  it  was  an  act  pertaining  to 
such  waterworks,  it  thereupon  recited  that 
it  was  to  "so  amend  the  charter  of  said  dty 
as  to  provide  for  a  waterworks  commission," 
etc.  By  section  12  of  the  act,  it  was  pro- 
vided: 

"That  tbe  charter  of  the  city  of  Knoxville  be 
and  the  same  is  hereby  so  amended  as  to  conform 
to  the  provisions  of  this  act." 

Without  a  doubt  these  provisions  Indicated 
a  purpose  to  amend  the  charter  of  said  city 
on  the  subject  of  waterworks.  The  fact  that 
it  pointed  out  the  charter  to  be  amended 
constituted  sufficient  recitation  of  the  sub- 
stance of  tbe  act 

We  also  have  before  us  the  case  of  G.  B. 
Lucky  V.  dty  of  Knozrllle,  Involving  a  like 
question  to  the  above.  This  case  arises  on 
another  statute  purporting  "to  amend  the 
charter  of  the  dty  of  Knoxville,"  and  pro- 
viding that  the  board  of  education  thereof 
shall  have  full  power  and  authority  to  select 
the  real  estate  upon  whidi  to  build  school 
buildings  and  in  which  to  conduct  the  schools 
of  the  city,  to  adopt  plans,  to  employ  archi- 
tects, and  to  construct  improvements  thereon, 
purchase  supplies,  to  employ  superintendent 
and  teachers,*  and  to  make  rules  and  regula- 
tions for  the  government  of  the  schools.  It 
Is  agreed  by  counsel  that  tlUs  Involves  a  like 
question  to  that  above  decided.  The  chan- 
cellor came  to  the  same  conclusion  in  this 
case,  being  of  opinion  that  the  act  was  in- 
valid. This  act  is  on  the  subject  of  public 
schools  and  education  as  applying  to  said 
dty  of  Knoxville,  and,  Inasmuch  as  it  fully 
indicates  a  purpose  to  amend  the  charter 
of  said  dty  upon  that  subject,  it  suffidently 
redtes  the  substance  of  the  law  amended. 

The  result  is  that  in  both  these  cases  the 
decree  of  the  chancellor  will  be  reversed. 


STATE  T.  KERBT. 
(Supreme  Court  of  Tennessee.     Dec.  2,  1916.) 

1.  CoNSTrrnrioNAi,  Law  «=9l02(l)  —  Vested 

Rights— Propkbtt  in  Owncm. 
While  a  justice  of  tbe  peace  has  no  vested 
right   in    his   office,   he   has   a  property    right 
therein. 

[EM.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  Jg  225,  356;  Dec.  Dig.  «=» 
102(1).] 
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2.  9TATimE8  9=>93(10)— Class  Leoisuition— 

Trials— Outside  Dibtbicts. 
In  view  of  Const  art.  6,  {  16,  making  juris- 
diction of  justiceti  of  the  peace  coextensive  with 
the  county,  and  Shannon's  Code,  {  6930,  giving 
justices  original  jurisdiction  in  small  offense 
cases,  and  section  6387,  fixing  fees  of  justices  in 
criminal  cases,  -Acts  1903,  c.  114,  making  it  a 
misdemeanor  for  justices  of  the  peace  in  counties 
of  between  60,000  and  90,000  inhabitants  to  cer- 
tify and  submit  a  bill  of  costs  for  offenses  com- 
mitted outside  of  Uie  territorial  limits  of  their 
districts,  unless  by  Interchange  or  disqualifica- 
tion of  the  justice  of  such  district,  is  unconstitu- 
tional as  class  legislation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  102;   Dec.  Dig.  <e=»93(10).] 

Appeal  from  Criminal  Court,  HamUton 
County;    S.  D.  McReynolds,  Judge. 

C.  R.  Kerby,  Indicted  for  an  offense,  moved 
to  quash  the  Indictment  The  motion  was 
sustained,  and  the  State  appeals.   Affirmed. 

Frank  M.  Thompson,  Atty.  Oen.,  and  Neal 
L.  Thompson,  of  Chattanooga,  for  the  State. 
W,  F.  Chamlee,  of  Chattanooga,  for  appellee. 

LANSDEN,  J.  Kerby  Is  a  Justice  of  the 
peace  for  HamUton  county  and  was  Indicted 
under  chapter  114,  Acts  1903,  for  certifying 
to  the  criminal  court  of  said  county  for  pay- 
ment by  the  county  a  certain  bill  of  cost 
accruing  in  a  case  originating  outside  of  the 
civil  district  in  which  he  was  elected,  and 
tried  by  him.  In  the  court  below  a  motion  to 
quash  the  Indictment  was  sustained  because 
the  act  of  the  Legislature  under  which  the 
defendant  was  indicted  violates  article  1,  |  8, 
of  the  Constitution  of  this  state,  and  because 
it  violates  article  11,  g  8,  in  that  it  creates  a 
"crime  that  can  be  committed  in  only  one 
county  in  the  state  and  is  vicious  class  legis- 
lation." 

The  state  has  appea,Ied  and  assigned  er- 
rors, but  it  is  admitted  on  tha  state's  brief 
that  the  act  in  controversy  is  probably  un- 
constitutional under  the  holding  of  this  court 
In  State  v.  Turnpike  Co.,  6  Thomp.  (133  Tenn.) 
446,  181  S.  W.  682, 

[1, 2]  By  article  6,  {  16,  of  the  Constitution 
it  Is  provided  that  the  "JurlBdictloa  of  said 
officers  [Justices  of  the  peace]  shall  be  coex- 
tensive with  the  county."  It  waa  held  in 
Strain  v.  Hefley,  94  Tenn.  668,  30  S.  W.  747. 
tliat  a  Justice  of  the  peace  elected  for  one 
civil  district  <tf  his  county,  and  having  a 
residence  there  at  the  time  of  liis  election  and 
continuous  thereafter,  with  an  office  in  that 
district,  may  lawfully  open  another  office  in 
another  civil  district  of  his  county.  It  was 
also  held  in  Cheatliam  v.  Brien,  8  Head,  652, 
and  Morgan  &  Co.  v.  Coleman,  8  Head,  352, 
that  any  place  where  an  official  act  is  pei*- 
formed  by  a  Justice  of  the  peace  is  his  office 
for  the  purpose  of  that  particular  act,  pro- 
vided it  is  within  the  territorial  limits  of  the 


ooonty.  By  section  0980  of  Shannon's  Code 
Justices  of  tlie  peace  have  original  Jurisdlc- 
tloD  to  bear  and  determine  small  offense 
cases.  By  section  6387  the  fees  of  Justices  of 
the  peace  are  fixed  in  all  criminal  cases.  In 
Musgrove  v.  Hamilton  County,  111  Tenn.  1, 
77  S.  W.  779,  It  was  held  that  justices  of  the 
peace,  in  a  small  offense  case,  on  sutailsslon 
by  the  defendant  may  enter  a  Judgment 
agnlnst  the  defendant  for  fine  and  cost  and 
collect  the  same  by  execution,  but  if  the  fine 
and  cost  cannot  be  so  collected,  and  the  de- 
fendant goes  to  the  workhouse,  or  pays  the 
fine  and  cost  into  the  county  treasury,  the 
Justice  may  certify  his  cost  to  the  county  and 
have  it  paid. 

So  the  law  stood  until  the  passage  of  the 
act  in  question.  By  that  act  it  is  made  a 
misdemeanor  for  Justices  of  the  peace,  in 
counties  having  a  population  of  from  60,000 
to  90,000  inhabitants,  to  certify  and  submit 
a  bill  of  cost  for  offenses  committed  outside 
of  the  territorial  limits  of  the  district  from 
which  he  was  elected,  unless  he  sits  in  a  case 
by  interchange  or  by  reason  of  the  Incom- 
petency of  the  Justice  of  such  district. 

We  have  a  great  many  cases  in  our  reports 
dealing  with  population  classification  made 
by  acts  of  the  Legislature,  and  it  vould  be 
of  no  particular  benefit  to  undertake  to  re- 
view them  in  this  opinion.  In  the  Redlstrict- 
Ing  Cases,  111  Tenn.  234,  80  S.  W.  750.  our 
cases  are  reviewed,  and  it  is  there  laid  down 
that  the  Legislature  can  classify  subjects 
which  relate  to  governmental  functions  upon 
a  population  basis,  and  in  that  way  limit  tiie 
territorial  effect  of  the  law.  But  it  has  never 
been  understood  that  the  Legislature  could 
select  a  certain  territory  of  the  state  upon  a 
population  classification  and  make  laws  in 
such  teiTltory  which  would  affect  the  people 
in  their  property  rights  or  their  private  re- 
lations with  each  other.  State  v.  Turnpike 
Co.,  133  Tenn.  446,  181  S.  W.  682. 

WliUe  the  defendant  has  no  vested  right 
in  ills  office  of  Justice  of  the  peace.  It  is  well 
settled  that  an  office  is  a  species  of  property 
in  which  he  has  property  rights.  Malone 
V.  WiUiama,  118  Tenn.  390,  103  S.  W.  798, 
121  Am.  St  Rep.  1002. 

All  Josticee  of  the  peace  in  this  state,  ex- 
cept those  against  whom  the  statute  under 
review  is  leveled,  can  do  the  things  right- 
fully, and  lawfully  for  which  the  defendant  is 
indicted ;  and  the  things  which  are  forbidden 
to  him  are  those  which  pertain  to  his  office 
and  make  it  valuable.  This  certainly  is 
class  legislation,  and.  Inasmuch  as  it  de- 
prives the  defendant  of  the^  rights  pertaining 
to  his  office  which  all  others  similarly  situat- 
ed are  permitted  to  enjoy,  it  is  vicious  class 
legislation.  The  Judgment  of  the  criminal 
court  la  affirmed. 
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SOUTHERN  ICE  CO.  ▼.  BLACK.* 
(Sapreme  Coort  of  Tennessee.     Dee.  2,  1910.) 

1.  Corporations  ^=>498— Libel  ahd  Sian- 

DRB. 

A  carporation  ma;^  be  liable  in  a  ciril  .action 
for  damages  for  publishing  a  malicious  libel. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent.  Dig.  §  1904;   Dec.  I»g.  «s>493.] 

2.  CORPOBATIONB  «=942»— LiBBI.  AND  Sl.AI(- 
DBS— LlABIXJTT   or  COBPORATION. 

A  corporation  is  not  liable,  without  proof  of 
malice,  for  damages  for  slander  spoken  by  one 
servant  to  another  while  acting  within  the  scope 
of  his  authority  and  in  the  interest  of  the  mas- 
ter, but  not  actually  authorized  to  speak  the 
slanderous  words ;  such  words  being  a  qualified 
privilege. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  fg  1662-1695,  1903,  1906;  Dec.  Dig. 
«s»423.] 

S.  Libel  and   Slanocb  #=b41— "QuAuonKO 

Pbivilxoe." 
"Qualified  privilege"  extends  to  all  communi- 
cations made  in  good  faith  upon  an^  subject- 
matter  in  which  the  party  communicating  has  an 
interest  or  in  reference  to  which  he  has  a  du- 
ty to  a  person  having  a  corresponding  interest 
or  duty,  although  the  dul^  be  not  a  legal  one, 
but  of  a  moral  or  social  cnaracter  of  imperfect 
obligation ;  and  it  arises  from  the  necessity  of 
full  and  unrestricted  communication  concerning 
a  matter  in  which  the  parties  have  an  interest 
or  duty. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {{  127-220;  Dec.  Dig. 
$=>41. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Qualified  Privilege.] 

4.  Trial  «=>178— Pebemptobt  Instruction. 

On  motion  for  peremptory  instruction,  the 
entire  evidence  is  to  be  considered,  and,  if  it 
fails  to  show  a  cauSb  of  action,  the  motion 
should  be  granted. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Diig.  H  401-403;   Dee.  Dig.  «s>178.] 

5.  TniAL  «=>174  —  Peremptory  Instruction. 

One  moving  for  peremptory  instruction  is 
not  required  to  formulate  the  evidence  and  sign 
a  statement,  as  under  a  demurrer  to  the  evi- 
dence, but  the  motion  can  be  made  orally  upon 
the  evidence  as  delivered  before  the  court  and 
jury. 

[E<d.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  898;    Dec.  Dig.  «=>174.] 

6.  Appeal  and'  Ebbob  <^233(1>— SumoocN- 
OT  or  Objection  Peb  Sb  —  QtncsTiON  or 
QX7AIJnEO  Pbivileoe. 

In  slander  action,  the  question  of  qualified 
priTilege,  although  not'  expressly  urged  upon  the 
trial  Judge,  was  properly  raised  by  motion  for 
directed  verdict  for  defendant;  as  such  motion 
presented  the  question  of  liability  upon  the 
entire  record. 

[BjA.  -Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «s9233(l).] 

7.  IjIbxl  and  Slandeb  4s»101(4>— Bubdkn 
or  FBOor—MALioB— Qualified  Pbivileoe. 

In  slander  action,  where  defendant  has  a 
qaalified  privilege,  the  burden  of  proof  is  on 
the  plaintiff  to  show  that  the  words  were  used 
to  express  malice  toward  him. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  150,  279;  Dec.  Dig. 
«=»101(4).) 

8.  Libel  and  Slandeb  «=>S0%— Fbivileok— 
Loss. 

In  action  (or  oral  slander  by  statement  of 
one  servant  to  another  in  the  course  of  his  em- 


]  ployment  that  plaintiff  was  dishonest,  the  prM- 
lege  was  not  lost  because  of  the  presence  of  the 
bookkeeper  and  his  assistant;  they  being  pres- 
ent because  they  were  keeping  the  books  in 
which  would  be  entered  the  settlement  based  on 
the  alleged  dishonest  act 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec.   Dig.  <8=950%.] 

Certiorari  to  Court  of  Civil  Appeals. 

Actlmi  by  Joseph  R.  Blade  against  the 
Southern  Ice  Company.  Judgment  for  plain- 
tiff below  was  affirmed  by  Court  of  Civil  Ap- 
peals, and  defendant  brings  certiorari.  Re- 
versed and  dismissed. 

Cogswell  &  Fletcher,  of  Chattanooga,  for 
plaintiff.  Sizer,  Cbambliss  &  Chambliss,  of 
Chattanooga,  for  defendant 

LANSDBN,  J.  This  Is  an  action  for  dam- 
ages for  oral  slander  nttered  by  the  fore- 
man of  the  plaintiff  in  error,  which  Is  a  cor- 
poration, against  defendant  in  error.  The 
words  averred  in  the  dedaratlcHi  are:  "I 
have  located  the  man  who  stole  the  tickets. 
It  is  Joe  Black,  and  I  have  discharged  him." 
And  in  the  second  count  of  the  declaration  it 
is  averred  that  plaintiff  In  error's  foreman 
said  of  and  concerning  defendant  in  error: 
"Ton  are  a  damned  thief."  There  were  ver- 
dict and  Judgment  for  plaintiff  below,  which 
was  affirmed  by  the  Court  of  ClvU  Appeals, 
and  the  case  is  before  as  upon  petition  for 
certiorari. 

The  facts  necessary  to  be  stated  are  as 
follows:  The  plaintiff  in  error  issued  to 
Hunt's  Bakery  a  book  containing  tickets  or 
coupons  good  for  2,000  pounds  of  lc&  After- 
wards Hunt  gave  notice  that  he  wanted  to 
surrender  this  book,  and,  according  to  the 
custom  of  plaintiff  in  error  in  such  cases,  it 
sent  an  employ^  named  Hifggins  to  take  up 
the  book  and  collect  for  what  had  been  used 
out  of  it  and  return  the  book  to  the  office. 
Huggins  took  it  up  as  directed,  and  put  It 
In  his  pocket,  but  his  pocket  was  ripped,  and 
the  book  slipped  out  and  was  lost  Later  a 
coupon  out  of  the  book  was  brought  in  by 
one  of  the  drivers,  who  bad  been  delivering 
ice  for  plaintiff  in  error,  and  it  was  found 
that  the  book,  was  in  the  possession  of  Joe 
Light,  who  said  that  he  had  bought  it  for  $2 
from  Dick  Light  Plaintiff  in  error  paid  Joe 
Light  the  $2  for  the  unused  portion  of  the 
book  and  took  it  up.  Dick  light  testified 
that  be  got  the  book  from  one  Oalliger,  and 
Galliger  testified  that  he  got  It  from  the  de- 
fendant In  error.  Black.  Black  denied  that 
he  gave  the  book  to  Oalliger  or  that  be  bad 
anything  to  do  with  it  or  knew  anything 
about  it  It  is  admitted,  however,  that  de- 
fendant In  error  went  with  Huggins  when  be 
took  up  the  book  and  rode  with  him  in  his 
buggy  for  several  hours.  He  was  also  an 
employs  of  plaintiff  In  error. 

After  the  book  had  been  redeemed  by 
plaintiff  in  error,  its  foreman,  one  Gardner 
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Interviewed  defendant  In  error  and  Hntr- 
glns  togetber  about  the  loss  of  the  book,  and 
In  the  course  of  the  Interview  made  the  slan- 
derous statements  set  forth  In  the  declara- 
tion. Defendant  in  error  says  that  the  fore- 
man, in  the  presence  of  Hugglns,  called  np 
the  manager  of  plaintiff  In  error  and  used 
the  words  set  forth  In  the  first  count  of  the 
declaration.  He  says  that  the  foreman  then 
took  him  and  Hugglns  into  another  room  and 
asked  them  about  the  tickets,  and  in  Hug- 
glns' presence  called  plalntlif  a  "damned 
liar  and  a  damned  thief."  This  la  denied,  in 
substance,  by  both  Hugglns  and  Oardner, 
but  defendant  in  error  testified  as  stated. 
Black  was  discharged,  and  when  he  applied 
to  the  company  for  the  amount  due  him  he 
was  required  by  the  manager  to  account  for 
the  $2  which  had  been  paid  to  redeem  the 
book.  This  was  done  In  the  office  and  in  the 
presence  of  the  bookkeeper  and  assistant. 

Many  questions  are  made  In  this  court  up- 
on assignments  of  error,  which  are  nine  In 
number,  but  we  will  consider  only  two  of 
them  as  they  are  conclusive  of  the  case. 

[1]  It  is  well  settled  that  a  corporation 
may  be  liable  in  a  civil  action  for  damages 
for  publishing  a  malicious  libel.  10  Cyc.  1216. 
But  the  liability  of  a  corporation  for  oral 
slander  uttered  by  one  employ^  against  an- 
other is  not  so  clear.  Some  of  the  cases 
bold  that  the  law  will  ascribe  them  to  the 
personal  malice  of  the  employ^  rather  than 
an  act  performed  In  the  course  of  his  em- 
ployment and  in  aid  of  the  interest  of  his 
employer.  Other  cases  hold  that  a  corpora- 
tion is  liable  as  In  other  torts.  The  learned 
Court  of  Civil  Appeals  took  the  latter  view, 
and  for  its  conclusion  cites  the  following 
cases:  Hypes  v.  Southern  Railway  Co.,  82 
S.  0.  315,  64  S.  E.  395,  21  L.  R.  A.  (N.  S.) 
873,  17  Ann.  Caa  620;  Rivers  v.  T.  &  M.  V. 
R.  Co.,  90  Miss.  196,  43  South.  471,  9  U  R.  A. 
(N.  S.)  931;  Grand  Union  Tea  Co.  v.  Lord, 
231  Fed.  893,  146  O.  C.  A.  384;  Fensky  v. 
Maryland  Casualty  Co.,  264  Mo.  154,  174  S. 
W.  416;  5  Thompson  on  Corporations  (2d 
Ed.)  {  5441;  1  Clark  &  Marshall  on  Corpora- 
tions, 627 ;  Waters-Pierce  Oil  Co.  v.  Bridwell, 
103  Ark.  846,  147  S.  W.  64,  32  Ann.  Cas. 
1914B,  887. 

The  contrary  doctrine  la  announced  in 
Singer  Mfg.  Cu.  v.  Taylor,  160  Ala.  674,  43 
South.  210,  9  L.  R.  A.  (N.  S.)  929,  124  Am. 
St.  Rep.  90;  Behre  v.  National  Cash  Regis- 
ter Co.,  100  Ga.  213,  27  S.  E.  986,  62  Am.  St. 
Rep.  320;  10  Cyc.  1216;  Townsend  on  Slan- 
der ft  Ubel  (4tb  Ed.)  474,  475;  19  A.  &  B. 
En.  L.  (2d  Ed.)  1059;  Sawyer  v.  Norfolk  & 
W.  R.  Co.,  142  N.  O.  1,  54  S.  E.  793,  115 
Am.  St.  Rep.  716,  9  Ann.  Cas.  440 ;  Mclntyre 
V.  Cudahy  P.  Co.,  179  Ala.  404,  60  South. 
848;  Duquesne  Dist.  Co.  v.  Greenbaum,  135 
Ky.  182,  121  S.  W.  1026,  24  L.  R  A.  (N.  S.) 
055,  21  Ann.  Cas.  481 ;  Kane  v.  Boston  Mut. 
Life  Ins.  Co.,  200  Mass.  265,  86  N.  E  302; 
Markley  v.  Snow,  207  Pa.  447,  56  Atl.  999,  64 


U  R.  A.  685;  International  Text-Book  Co.  t. 
Heartt,  186  Fed.  129,  69  O.  O.  A.  127. 

It  Is  not  meant  that  all  of  the  foregoing 
cases  state  the  doctHne  in  exact  accord,  but 
they  all  hold  that  a  corporation  is  not  liaUe 
for  oral  slander  in  the  broad  sense  that  it  is 
liable  for  other  torts  of  Its  servants.  Host 
of  the  cases  seem  to  recognize  a  difference 
between  slanderous  words  which  are  spoken 
and  slanderous  words  which  are  written. 
This  distinction,  we  think,  la  well  founded 
both  in  law  and  In  fact.  It  is  a  matter  ot 
common  knowledge  that  corporations  most 
employ  many  servants,  and  that  many  of 
them  do  hot  weigh  their  words  and  are  eas- 
ily provoked  to  anger.  It  would  be  an  ex- 
treme hardship  to  hold  a  oorporatioa  liable 
for  the  slanderous  words  spoken  by  each 
servant  in  its  employ  and  who  may  speak 
them  In  connection  with  the  duties  which  be 
is  employed  to  perform.  To  apply  the  ordi- 
nary rule  governing  the  relationship  between 
master  and  servant,  and  governing  the  lia- 
bility of  the  master  for  the  t<xts  of  bis  serv- 
ants, would  be  to  bold  the  corporation  liable 
for  torts  which  were  not  contemplated  when 
the  contract  of  employment  was  made..  The 
same  would  often  be  true  of  private  individ- 
nala  To  hold  that  the  master  Is  liable  for 
slanderous  words  spoken  in  the  same  man- 
ner that  be  is  liable  for  other  torts  of  his 
servant  would  be  to  extend  the  law  of  oral 
slander  far  beyond  what  the  facts  and  the 
contemplation  of  the  parties  include.  If  one 
employs  a  servant  abopt  his  household,  it 
certainly  Is  not  contemplated  that  the  serv- 
ant will  slander  those  v^th  whom  he  may  be 
brought  in  contact  while  performing  his  du- 
ties. We  do  not  say  that  a  cori>oration  or 
an  individual  would  not  be  htid  liable  in 
particular  cases  for  the  slanderous  words  ut- 
tered by  a  servant;  but  to  make  a  case  of 
liability  the  plaintiff  must  show  either  that 
the  master  expressly  authorized  the  speak- 
ing of  the  slanderous  words,  or  that  it  would 
be  necessary  to  speak  them  in  the -course  of 
the  performance  of  the  duty  assigned  to  the 
servant,  or  that  it  has  been  ratified  by  the 
master. 

[2]  The  precise  question  piesmted  is  the 
liability  of  a  corporation  for  damages  for 
oral  slander  spoken  by  one  servant  of  an- 
other while  acting  within  the  scope  of  his 
authority  and  in  the  interest  of  the  master, 
but  who  was  not  actually  authorlEed  to 
speak  the  slanderous  words.  We  do  not 
think  speaking  the  slanderous  words-  would 
fall  reasonably  within  the  contemplation  of 
the  parties  when  they  made  the  contract  of 
employment,  either  that  the  master  implied- 
ly authorized  the  foreman  to  speak  the 
words,  or  that  be  so  agreed  to  indemnify 
his  other  servant  against  such  conduct. 

It  is  not  like  the  master's-  implied  agree- 
ment to  furnish  a  safe  place  to  work,  safe 
machinery,  und  the  like  for  which  he  must 
reqxaad  in  damages  if  he  fails  in  Mac3i.  duty. 
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These  dotles  are  parts  of  the  contract  of 
employment,  tbongb  unexpressed,  and  are 
said  to  be  absolute.  But  the  speaking  of 
slanderous  words  is  so  often  the  result  of  an 
outbreak  of  temper,  and  la  always  an  ex* 
pression  of  opinion,  that  it  is  usually  dis- 
connected from  the  servant's  duties,  and  can- 
not reasonably  be  said  to  be  an  unexpressed 
part  of  the  contract  of  employment.  Hence 
Gardner's  opinion  that  Black  got  the  cou- 
pon book,  and  is  a  thief  and  a  liar,  being 
unauthorized,  is  no  ground  of  action  against 
the  common  employer. 

What  we  have  said,  of  course,  does  not  ap- 
ply to  a  third  party  tp  whom  the  master  owes 
a  special  duty.  It  does  not  apply  to  the  case 
of  a  passenger  on  a  public  conveyance  nor 
to  a  customer  invited  on  the  premises  of 
the  owner,  nor  to  any  other  one  to  whom 
the  master  actually  or  impliedly  owes  a  spe- 
cial duty.  The  authorities  from  wliich  we 
have  drawn  the  foregoing  conclusions  can 
be  found  by  ao  examination  of  Glasgow  v. 
Lorlmer,  21  Ann.  Cas.  341;  Sawyer  v.  Nor- 
folk, etc.,  R  CJo.,  142  N.  C.  1,  64  S.  B.  793, 
115  Am.  St.  Rep.  716,  9  Ann.  Cas.  440 ;  Hypes 
V.  South.  By.  Co.,  82  S.  C.  315,  64  S.  £.  39S, 
21  Ia  R.  A.  (N.  S.)  873,  17  Ann.  Cas.  620. 

In  the  case  of  Glasgow  v.  Lorimer,  supra, 
the  House  of  Lords  in  1911  ruled  that  it  was 
necessary  in  such  a  case  for  the  plalntifl  to 
^ow  "that  the  expression  of  such  an  opin- 
ion was  within  the  scope  of  his  employment," 
from,  which  it  follows,  on  the  authorities, 
"that  the  corporation  la  not  responsible  for 
a  slander  uttered  by  him  in  the  expression 
of  that  (pinion."  The  scope  of  the  servant's 
employment  in  that  case  "included  the  collec- 
tion of  the  police  assessments  payable  by  the 
pursuer's  husband  and  the  granting  of  re- 
ceipts therefor."  Upon  the  presentation  of 
a  receipt  for  the  taxes  which  the  servant 
was  trying  to  collect,  he  accused  plalntifl  of 
forgery.  It  was  said  that  it  was  not  within 
the  scope  of  the  servant's  employment  to  do 
more  than  report  the  occurrence  to  his  su- 
periors and  inspect  their  books.  His  expres- 
sion of  Ilia  (q;>inion  that  the  plaintiff  had 
forged  the  receipt  was  held  to  be  beyond  the 
scope  of  his  employment. 

There  was  no  publication  of  the  statementa 
averred  In  the  declaration  other  than  to 
those  Immediately  interested  in  the  traosae- 
tion.  It  is  said  by  defendant  In  error  that 
tbe  foreman  called  the  manager  of  the  Ice 
company  on  the  telephone  and  uttered  the 
words  set  forth  in  the  first  count  in  tlie  dec- 
laration. As  stated,  tills  is  denied  by  the 
foreman,  manager,  and  the  witness  Hnggins, 
bat  no  other  or  further  publication  is  claim- 
ed by  the  plaintiff.  All  of  the  parties  to 
whom  the  publication  was  made  are  Interest- 
ed in  the  transaction.  Huggins  was  interest- 
ed t)ecause  tbe  loss  of  the  coupon  book  laid 
betwe«i  liim  and  the  defendant  in  error, 
and  the  manager  of  plaintiff  in  error,  as  well 
as  its  foreman,  was  Interested  in  the  trans- 


action because  tbe  loss  of  tbe  book  Involved 
a  financial  loss  to  it 

[3]  We  think  the  words  spoken  by  the  fore- 
man were  Qualified  privilege.  It  was  not  full 
privilege.  By  this  is  not  meant  that  the 
words  are  not  slanderous  per  se,  and  there- 
fore ordinarily  actionable;  but  what  is 
meant  is  that  such  a  communication  is  not 
actionable  unless  malice  Is  proven.  Qualified 
privilege  extends  to  all  communications  made 
in  good  faith  upon  any  subject-matter  in 
which  tbe  party  communicating  hss  an  in- 
terest, or  In  reference  to  which  he  has  a  duty 
to  a  person  having  a  corresponding  interest 
or  duty;  and  the  privilege  embraces  cases 
where  the  duty  is  not  a  legal  one,  but  where 
it  is  of  a  moral  or  social  character  of  Im- 
perfect obligation.  Newell  on  Libel  &  Slan- 
der (6th  Ed.)  S  493;  Odgers  (6th  Ed.)  p.  227; 
Towusend  (4th  Ed.)  299;  Chambers  v.  Leiser, 
43  Wash.  285,  86  Pac.  627,  10  Ann.  Cas.  270. 
The  rule  announced  is  necessary  in  order 
that  full  and  unrestricted  communication 
concerning  a  matter  in  which  the  parties 
have  an  interest  or  a  duty  may  be  bad.  It 
is  grounded  upon  i>ublic  policy  as  well  as 
reason. 

[4,  S]  The  Court  of  Civil  Appeals  held  that 
the  plaintiff  in  error  was  not  in  a  position  to 
make  the  question  of  privilege  because  it  was 
made  for  the  first  time  in  that  court  In 
this  we  think  there  was  error.  There  was 
a  motion  in  the  court  below  for  peremptory 
instructions,  and  this  raised  the  question 
of  law  as  to  whether  there  was  any  proof 
tending  to  show  express  malice,  niat  court 
was  of  opinion  that  Gardner  was  well  war- 
ranted in  believing  that  defendant  in  error 
stole  the  coupon  book.  There  is  no  proof  of 
express  malice  existing  between  Gardner  and 
defendant  in  error,  or  of  anything  except  the 
transaction  set  out  in  tliis  opinion.  On  the 
motion  for  peremptory  instructions  the  entire 
evidence  is  to  be  considered,  and  if  it  fails 
to  show  a  cause  of  action,  the  motion  should 
be  granted.  Tyms  v.  Railroad,  114  Tenn. 
579,  86  S.  W.  1074;  Greenlaw  v.  Railroad,  114 
Tenn.  187,  86  S.  W.  1072;  Railroad  v.  Bin- 
ley,  122  Tenn.  127,  118  S.  W.  692,  18  Ann. 
Cas.  1141.  l%e  one  making  the  motion  for 
peremptory  instructions  Is  not  required  to 
formulate  the  evidence  and  sign  a  statement, 
as  under  a  demurrer  to  the  evidence,  but  the 
motion  can  be  made  orally  upon  the  evi- 
dence as  delivered  before  the  court  and  Jury, 
and  in  such  cases,  the  opinion  of  the  court  is 
merely  Invoked  as  to  whether  It  is  a  case 
proper  for  the  Jury  or  one  for  the  court 
alone.  King  v.  Cox,  126  Tetua.  563,  151  8. 
W.  58. 

[I,  7]  Tbe  record  In  this  case  does  not  show 
that  the  special  ground  of  qualified  privi- 
lege was  orged  upon  the  trial  Judge,  but  we 
think  the  motion  for  a  directed  verdict  prop- 
erly raised  the  question  as  it  presented  the 
question  of  liability  upon  the  entire  reicord. 
The  burden  of  proof  was  on  the  plaintiff  to 
show  that  the  words  spoken  were  used  with 
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express  malice  towards  him.  McKee  ▼. 
Hughes,  133  Tenn.  456,  181  S.  W.  930,  U 
R.  A.  1916D,  391;  Oooley  t.  Oalyon,  109  Tenn. 
1,  70  S.  W.  607,  60  ly.  B.  A.  139,  97  Am.  St 
Rep.  823;   Lea  v.  White,  4  Sneed,  111. 

[J]  The  requirement  of  Black  to  pay  back 
the  |2  was  a  ratlficatloa  of  the  slander  by 
the  company,  because  It  must  have  adopted 
Gardner's  opinion  that  Black  got  the  book. 
But  It  was  qualified  privilege  and  before 
Black  can  recover  he  must  show  express 
malice.  The  contrary  Is  shown.  Black  call- 
ed upon  the  manager  for  a  settlement  In 
the  oflice  of  the  company  and  In  the  presence 
of  the  bookkeeper  and  his  assistant  All 
present  were  Interested  in  as  much  as  the 
manager  had  the  right  to  state  his  terms  of 
settlement,  and  the  privilege  was  not  lost 
because  of  the  presence  of  the  bookkeeper 
and  his  assistant  because  they  were  to  keep 
the  books.  Authorities  supra;  Shurtlefl  t. 
Stevens,  51  Vt  501,  31  Am.  Rep.  698 ;  Somer- 
vlUe  V.  Hawkins,  10  G.  B.  683;  Nichols  t. 
Eaton,  110  Iowa,  509,  81  N.  W.  792, 47  L.  R.  A. 
483,  80  Am.  St  Rep.  319;  Denver  Pub.  Ware- 
house Co.  V.  HoUoway,  31  Colo.  482,  7  Ann. 
Cas.  840;  Caiambers  v.  Lelser,  43  Wash.  285, 
86  Paa  627,  10  Ann.  Gas.  270;  Ramsdell  v. 
Penn.  R.  R.  Co.,  79  N.  J.  Law,  879,  76  AtL 
444;  Edwards  ▼.  Kevll,  133  Ky.  392,  118  S. 
W.  278;  Brow  v,  Hathaway,  13  Allen  (Mass.) 
239;  Ashcroft  T.  Hammond,  197  N.  X.  488, 
90  N.  E.  1117. 

Reversed  and  dismissed. 


STAIR  V.  JOURNAL  &  TRIBUNE  CO. 
(Sup^me  Court  of  Temieasee.    Dec  2,  1916.) 

1.  Libel  and  Si.andeb  <8=»1— Statute. 

Shannon's  Code,  i  6668,  defining  libel,  refers 
alone  to  criminal  libeL 

[Ed.   Note. — ^For   other  cases,   see  Libel   and 
Shmder,  Cent  Dig.  U  1,  10;   Dec  Dig.  «=9l.] 

2.  COBPOKATIONB    ®=>493— MALICIOUS    LiBXIr- 
— PUBUSUlRa  CORFOBATIONS. 

A  publishing  corporation  is  liable  for  mall- 
cioas  hbelous  publications  without  proof  of  ex- 
press maUce,  where  the  publication  is  made  by 
its  authority  or  ratified  bjr  it  or  made  by  one 
of  its  servants  or  agents  in  the  course  of  the 
business  in  whidi  It  is  engaged. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig,  |  1904;  Dec  Dig.  <&=»493.J 

3.  Libel  and  Slandbb  <6=»6(1)  —  Libel  — 
Words  Actionable  Peb  Se. 

A  publication  is  actionable  per  se  which 
holds  plaintiff  up  to  ridicule  or  scorn,  although 
it  does  not  necessarily  Impute  moral  turpitude. 
[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |$  6,  8^,  10,  16;  Dec  Dig. 
<8=>6(l).l 

4.  Libel  and  Slandbb  «=>7(2)— Wobos  or 

RiDICULX   OB    SCOBN. 

A  newspaper  publication,  stating  that  plain- 
tiff had  slapped  a  boy  and  girl  and  bad  been 
fined  and  sentenced  to  the  workhouse  therefor, 
was  actionable  per  se. 

[Rd.  Note.— For  otbM  cases,  see  Libel   and 
Slander.  Cent  IMg.  {  18;   Vtc  Dig.  «S97(2).] 


Appeal  from  Clrcnlt  Court,  Eiiox  Connty; 
V<m  A.  Huffaker,  Judge. 

Action  by  Rash  Stair  against  the  Jonmal 
&  Tribune  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Gates  Sc  Price,  of  Knozvllle,  for  appellant 
Pickle,  Turner  &  Kennerly,  of  EnoxTlUek  for 

appellee. 

LANSDEN,  3.  Jba  dedaration  shows  tliat 
the  Journal  &  Tribune  Company  published  of 
and  concerning  the  plaintiff  that  he  slapped 
a  boy  and  girl  in  Park  City,  and  had  been 
fined  $40  and  sentenced  to  the  workhouse, 
and  had  sued  out  a  writ  of  habeas  corpus 
before  Judge  Nelson;  that  the  evidence  be- 
fore Judge  Nelson  showed  that  the  plaintiff, 
in  the  ihstance  in  which  the  boy  was  claimed 
to  be  struck,  was  de<dared  not  guilty  by 
Judge  Nelson  as  the  proof  showed  it  was  in 
self-defense,  the  boy  being  hit  a  flat-handed 
blow  when  he  was  stooping  to  pick  up  a  stone 
to  hit  prisoner.  In  the  Instance  in  which  the 
prisoner  struck  the  girl  It  showed  that  he  had 
been  aggravated  by  a  party  of  boys  and  girls 
who  were  teasing  him.  In  this  case  Judge 
Nelson  allowed  a  $5  fine  to  stand,  and  the 
prisoner  was  released;  his  fine  being  secur- 
ed. It  is  averred  that  this  pn'bllcation  was 
false,  but  no  special  damages  are  claimed  in 
the  declaration. 

Tbe  defendant  company  demurred  to  the 
declaration  upon  two  grounds.  By  the  first 
it  is  said  that  the  publication  set  out  in  the 
declaration  is  not  libelous  per  se.  and,  no 
special  damages  having  been  alleged  to  have 
resulted  from  the  publication,  it  is  not  ac- 
tionable; and  by  the  second  it  is  said  that 
the  declaration  does  no  more  than  allege  that 
the  plaintiff  had  been  fined  by  a  Justice  of  the 
peace  and  sent  to  the  workhouse  for  alleged 
assault  and  battery,  whereas  an  assault  and 
battery  does  not  involve  moral  turpitude,  and 
therefore  the  publication  which  alleges  such 
a  conviction  is  not  libelous  per  se;  and,  no 
special  damages  being  averred,  it  is  not  ac- 
tionable. 

The  demurrer  was  sustained  by  the  drcutt 
Judge,  and  an  appeal  was  prayed  and  g;rant- 
ed  to  the  Court  of  Civil  Appeals,  in  wUdi 
court  the  action  of  the  ciivnic  Judge  was  re- 
versed and  the  case  remanded  tor  a  new 
trlat 

It  is  insisted  in  this  court  that  the  case 
stated  in  the  declaration  is  not  determinable 
by  the  common  law,  but  by  our  Oode  (Shan- 
non's, {  0658),  as  follows: 

"A  libel  is  the  malicious  defamation  of  a  per- 
son, made  public  by  any  printing,  writing,  sign, 
picture,  representation,  or  effigy,  intending  to 

Erovoke  him  to  wrath,  or  expose  him  to  public 
atred,  contempt  or  ridicule,  or  to  deprive  him 
of  the  benefits  of  pubUo  confidence  cmd  aodal 
intercourse." 

PetltioDer'a  learned  counsel  acknowledged 
the  force  of  Dunn  v.  Winters,  2  Humph.  512. 
Williams  V.  Karnes,  4  Huiia>h.  9,  Haws  v. 
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Stanford,  4  Sneed,  520,  but  contended  that 
as  tbey  were  decided  befoie  the  adoption  of 
the  Code  of  1858,  they  are  not  controlling  in 
this  case.  It  is  tme  that  at  common  law 
the  elemoit  of  malice  Is  an  essential  element 
tn  an  action  for  libel,  bnt  the  malice  may  be 
made  out  by  proof  of  the  publication  of  the 
libelous  article.    WilUamB  t.  Kamea,  supra. 

It  la  Insisted  that  the  new  element  intro- 
duced In  the  action  by  the  C!ode  is  one  of 
mind  or  purpose  equivalent  to  an  intention  or 
design  to  commit  the  libel. 

[1]  We  think  the  section  of  the  Code  cited 
refers  alone  to  criminal  libel.  It  is  found  In 
the  article  and  chapter  dealing  with  crimes. 
In  all  crimes  the  element  of  Intention  is  es- 
sential, and,  In  fact,  intention  is  the  dia- 
tinguishing  element  between  a  criminal  act 
and  a  negligent  one. 

[t]  In  the  case  of  publishing  corporations 
It  has  been  well  held  that  they  are  liable  for 
libelous  publications  without  proof  of  ex- 
press malice  where  the  publication  is  made 
by  Its  authority  or  ratified  by  it,  or  made  by 
one  of  Its  servants  or  agents  in  the  course 
of  the  business  in  which  It  is  engaged.  The 
cases  are  collected  in  a  note  to  Sawyer  t. 
Norfolk,  etc.,  R.  Co.,  9  Ann.  Caa.  443,  and  al- 
so In  the  note  to  Hypes  v.  Son.  Ry.  Co.,  IT 
Ann.  Cas.  622. 

The  malice  required  In  such  cases  is  mal- 
ice in  law  only,  and  express  malice  need  not 
be  averred  or  proven. 

[t,  4]  A  publication  Is  actionable  per  se 
which  holds  plaintiff  up  to  ridicule  or  scorn 
and  which  would  not  necessarily  Impute 
moral  turpitude.  Dunn  v.  Winters,  supra; 
Williams  T.  Karnes,  supra;  Haws  ▼.  Stan- 
ford, supra. 

The  Judgment  Is  affirmed. 


SPICER  V.  KING  BROS.  &  CO. 
(Supreme  Court  of  Tennessee.     Dec.  2,  1916.) 

1.  Statutes  «=ai07(2)— Susjicns  and  Tnuu 
or  Acts— Dtjpuoitt. 

Acts  1905,  c.  109,  regulating  the  business 
of  lending  mon«or  on  personalty  or  wages,  and 
buying  wages,  while  treating  the  two  subjects 
of  lending  and  buying,  is  not  bad  for  embracing 
two  subjects,  those  treated  not  beiug  inuongruous 
and  unrelated,  beyond  a  reasonable  doubt. 

[Ed.  Mote.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  122;   Dec.  Dig.  «=9l07(2).] 

2.  CoHBTiTUTioRAi,   I>aw     «=3206(5)  —   Dus 
Pbockss  or  lAW. 

Such  act,  because  section  16  thereof  re- 
qniies  bonds  and  reports  and  regulates  the  lend- 
uig  of  money  and  taking  Uens  on  wagons,  bug- 
gies, live  stock,  agricultural  products  or  farm- 
ing implements,  without  applying  to  loans  on 
automobiles,  bicycles,  motorcycles,  and  other 
similar  articles,  violates  Const  art.  11,  §  8,  pro- 
hibiting interference  with  rights  and  privileges 
except  by  the  law  of  the  land. 

[For  other  .  cases,  see  Constitutional  Law, 
Cent  Dig.  a  616,  61T;  Dec.  Dig.  <8=>205{5).] 
8.  Statutxs  «=993(1)  —  Local  akd  Sfxciai. 

Laws. 
If  BDcfa  section  could  be   elided,   the  law 
would  still  b«  imconstitutional,  since  secticm  17 


makes  it  apply  only  to  counties  of  60,000  popu- 
lation, and  It  is  therefore  a  local  law,  and  in- 
valid under  Const  art.  11,  i  8. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  (  102;  Dec.  Dig.  «s»93(l).] 

4.  Stattjtks   ^=964(2)    —   OoMfimroonoK    — 

Elision. 
Section  19  cannot  be  elided,  since  the  stat- 
ute would  then  apply  to  all  lenders  on  person- 
alty except  banks  and  certain  merchants,  and 
the  court  could  not  say  that  the  act  would  have 
been  passed  without  such  section. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  59,  195;    Dec.  Dig.  <S=>64(2).] 

Appeal  from  Chancery  Court,  Knox  Coim- 
ty;  Win  D.  Wright,  Chancellor. 

Suit  by  J.  li.  Splcer  against  King  Bros.  & 
Go.  From  a  Judgment  dismissing  the  bfl] 
after  sustaining  demurrer  thereto,  complain- 
ant appeals.    Affirmed. 

Malcolm  McDermott  and  Harry  S.  Hall, 
both  of  Knoxvllle,  for  appellant.  S.  B.  Hodg- 
es, of  Knoxvllle,  for  appellee. 

LANSDEN,  3.  The  complainant  filed  his 
original  bill  In  the  chancery  court  of  EJiox 
county  for  the  purpose  of  having  certain 
transactions  bad  between  him  and  the  de- 
fendants declared  null  and  void  under  chap- 
ter 109,  Acts  1906.  The  defendants  demurred 
to  the  bill  and  the  Chancellor  sustained  the 
demurrer  and  dismissed  It,  from  which  an 
appeal  has  been  taken  to  tlds  ooott  and  er- 
rors assigned. 

QThe  questions  for  decision  involve  the  val- 
idity of  the  act  referred  to.  Its  caption  Is 
aa  ftdlows: 

"An  act  to  regulate  the  business  of  lending 
money  on  personal  property,  wages  or  salaries, 
and  the  buying  of  salaries  or  wages;  and  to 
prescribe  the  penalties  for  its  vlolatum  in  coun- 
ties of  not  less  than  fifty  thousand  pmulation, 
according  to  the  federal  census  of  1900,  or  any 
subsequent  federal   census." 

The  first  section  of  the  act  prohibits  any 
person,  firm,  or  corporatiou  from  engaging  In 
the  business  of  making  loans  on  i)ersonal 
property  or  wages  or  salaries,  or  tn  the  busi- 
ness of  buying  wages  or  salaries,  wltbont 
filing  bond  as  provided  in  the  act  The  sub- 
sequent sections  of  the  act,  down  to  section 
16,  provide  a  system  of  regulation  and  book- 
keeping for  inspection,  as  well  as  bond  and 
license  for  those  who  engage  in  the  business 
referred  to  In  the  act  It  is  not  necessary 
to  set  out  the  detail  provisions  of  the  act 

Section  16  excepts  from  the  operation  of 
the  act  banks,  or  merchants,  who  furnish 
goods  or  supplies  and  take  mortgages  or 
other  liens  on  personal  property  to  secure 
such  debts.  Section  16  excepts  from  the 
operation  of  the  act  persons,  firms,  or  cor- 
porations who  loan  money  or  furnish  goods 
and  take  a  mortgage  or  lieu  on  buggies, 
wagons,  live  stock,  agricultural  products, 
or  farming  implements.  Section  17  limits  the 
application  of  the  act  to  counties  having  a 
population  of  60,000  or  over  by  the  federal 
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census  of  1900,  or  any  snbseqnent  federal 
census. 

The  objections  made  to  the  act,  which  will 
be  considered  in  this  opinion,  are  that  it 
violates  the  two  subjects  clause  of  the  state 
Constitution  (article  2,  I  17),  and  that  it  is 
class  legislation  by  virtue  of  the  exceptions 
above  pointed  out 

[1]  It  will  be  observed  that  the  title  of  the 
act  relates  to  the  regulation  of  the  business 
of  lending  muuey  on  personal  property, 
wages,  or  salaries,  and  the  buying  of  salaries 
or  wages.  Undoubtedly  two  subjects  are  em- 
braced within  the  title,  but  the  question  for 
determination  is,  Are  they  such  as  ate  for- 
bidden by  the  Constltutlcm?  We  think  a  fair 
construction  of  the  act  is  that  it  contem- 
plates the  regulation  of  the  business  of  lend- 
ing money  on  personal  property,  wages,  or 
salaries  only  where  the  lender  Intends  to  se- 
cure a  lien  upon  the  personal  property, 
wages,  or  salary,  and  the  business  of  buying 
salaries.  It  could  only  be  In  this  aspect  that 
the  Legislature  or  the  public  could  have  any 
interest  in  the  contract  of  lending.  Such  a 
lien  is  generally  secured  by  what  is  known  to 
the  law  as  an  assignment.  An  account  for 
wages  earned  or  unearned  is  assignable  un- 
der our  Code  (Shannon,  g  3516).  Prior  to  the 
Code,  such  a  transaction  was  recognized  by 
the  decisions  of  this  court  as  being  valid. 
Clodfelter  t.  Cox,  1  Sneed,  328,  60  Am.  Dec. 
167;  Johnson  y.  Donohue,  113  Tenn.  446,  83 
S.  W.  360;  Peters  v.  Goetz,  188  S.  W.  1144, 
this  term. 

The  lien  may  be  secured  upon  salaries, 
earned  or  unearned,  in  such  manner  as  the 
parties  may  agree  upon.  So,  when  reduced 
to  Its  simplest  form,  the  question  Is  wheth- 
er an  act,  which  regulates  lending  money  and 
procuring  liens  upon  personal  property,  sal- 
ary, or  wages,  can  be  combined  with  an  act 
which  regulates  the  sale  of  salaries  or  wages 
without  violating  the  two  subjects  clause  of 
the  C^onstitutiou.. 

It  is  undoubtedly  true,  as  a  general  prop- 
osition, that  mortgagees  or  other  lienors  are 
purchasers  to  the  extent  of  their  mortgages 
or  liens.  Enowles  t.  Masterson  et  al.,  3 
Humph.  621;  Moore  y.  Walker,  3  Lea,  657. 
And  so  is  a  trustee  under  a  trust  deed  to  se- 
cure a  debt.  Myers  v.  Ross,  3  Head,  63; 
TurbeviUe  v.  Gibson,  5  Heisk.  682.  And  so  is 
the  conditional  vendee  of  personal  property. 
Coal  Co.  y.  Alley,  127  Tenn.  173,  164  S.  W. 
536.  And  so  is  a  holder  of  a  pledge.  Aren- 
dale  V.  Morgan,  6  Sneed,  704. 

But  all  of  the  foregoing  transactions  in- 
volve deliveries  to  the  lienor  for  the  pur- 
pose only  of  securing  the  loan,  and  they 
all  contemplate  that  the  thing  so  delivered  is 
to  be  returned  to  its  owner  upon  the  pay- 
ment of  the  sum  agreed  upon  with  proper 
charges.  The  parting  with  the  thing  by  the 
owner  in  such  cases  always  contemplates 
that  the  delivery  is  for  a  fixed  or  indefinite 
time,  and  at  all  events,  the  time  is  to  have 


an  ending,  so  that  the  thing  d^vered  may 
be  returned  to  its  owner.    25  Cyc.  183. 

But  in  the  case  of  a  sale,  there  Is  a  ma- 
terial difllerence.  Its  essence  is  the  transfer 
of  an  article  from  the  buyer  to  the  seller  for 
a  price  vrithout  any  agreement  or  understand- 
ing between  them  that  the  thing  is  to  be  re- 
turned. The  property  in  the  thing  aoqoired 
by  the  buyer  is  general  or  absolnte.  35 
Cyc,  27. 

The  statute  under  consideifition  uses  the 
word  "sale"  as  applied  to  salaries  or  wages, 
but  the  proper  nomenclature  to  be  applied  to 
such  a  transfer  is  "assignment"  Personal 
property  in  possession  is  the  subject  of  sale, 
but  salaries  or  wages  accounts,  earned  or  un- 
earned, are  subjects  of  assignments.  At  com- 
mon law  property  not  in  possessicxi  was  in- 
capable of  sale  or  assignment,  but  under  our 
Code,  supra,  they  are  now  assignable.  It  is 
sufficient  that  they  have  actual  or  potential 
existence  at  the  time  of  the  assignment.  4 
Cyc.  11,  12;  2  R.  C.  L.  593;  5  0.  J.  836. 

The  difference  between  the  terms  employed 
by  the  Legislature  in  the  act  in  controversy 
and  the  proper  nomenclature  is  technical,  al- 
though it  is  substantial,  and  the  Legislature 
is  presumed  to  have  known  this  difference, 
as  well  as  the  distinction  between  assign- 
ments and  liens. 

The  transaction  of  which  complainant  com- 
plains was  a  sale  of  his  salary  as  an  employ^ 
of  the  Southern  Railway  Company,  earned 
by  him  from  the  1st  of  December,  1915,  to 
the  17th  of  January,  1916,  amounting  to 
$64.50,  at  the  price  of  $60.  This  was  an  abso- 
lute and  unconditional  sale  of  the  wages  ac- 
count  and  was  not  a  loan  or  advance  of  mon- 
ey or  a  discount  The  complainant  was  not 
a  debtor  to  the  defendant,  and  the  transac- 
tion was  an  original  one. 

Can  it  be  said  beyond  a  reasonable  doubt 
that  the  two  subjects  embraced  in  the  act  ' 
are  incongruous  and  unrelated  to  each  oth- 
er? We  think  not  While  it  is  true  that  the 
two  businesses  regulated  by  the  statute  fall 
under  different  branches  of  the  law,  they 
both  affect  the  interest  acquired  by  the  per- 
son, firm,  or  corporation  regulated  in  personal 
property  and  choses  in  action.  The  difference 
between  a  sale  of  the  chose  and  a  Ilea  upon 
the  chose,  or  personal  property,  is  in  degree 
only.  The  lienor  is  a  purdtaser  pro  tanto, 
while  the  buyer  is  a  purchaser  absolutely. 
One  person,  Arm,  or  corporation,  under  one 
license,  may  well  engage  in  the  business  of 
buying  and  lending  money  on  personal  prop- 
erty, wages  or  salaries.  State  ex  rel.  Morrell 
V.  Fickle,  3  Lea,  79;  Truss  v.  State,  13  Lea, 
311;  Knoxrille  ▼.  Oass,  119  Tenn.  438,  104  S. 
W.  1084. 

[2]  A  more  serious  difficulty  lis  the  discrimi- 
nation made  by  sections  15  and  16  of  the  act 
Section  1  makes  it  unlawful  for  any  person, 
firm,  or  corporation  to  engage  in  the  business 
of  making  loans  on  personal  property  or 
wages  or  salaries,  or  in  the  business  of  buy- 
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Ins  wages  or  aalaries  wltbont  flnt  rabmltting 
to  tbe  regnlatlons  pro<rlded  in*  tbe  act  Sec- 
tion 15  exeats  banks,  and  merchants  who 
furnish  goods  or  supplies  and  tak«  a  mort- 
gage or  other  lien  on  personal  property  to 
secure  tbe  debt  This  exception  has  a  sub- 
stantial relation  to  the  main  pnipoae  of  the 
act  because  banks  are  engaged  chiefly  in 
making  loans  and  discounts,  and  handling 
money,  and  the  mendiants  excepted  by  this 
section  are  those  who  furnish  goods  or  sup- 
plies and  take  a  lien  to  secure  the  debt  It 
is  very  doubtful  whether  such  merchants 
would  fall  within  those  included  in  the  first 
section  of  tlie  act,  and  this  exception  seems 
to  have  been  inserted  out  of  the  abundance 
of  caution.  But  section  16  excepts  from  the 
operation  of  the  act  persons,  firms,  or  cor- 
porations who  lend  money  or  furnish  goods 
and  take  a  mortgage  or  lien  on  buggies,  wag- 
ons, live  stock,  agricultural  products,  or  farm- 
ing implonents.  There  are  many  other  arti- 
cles of  personal  property  which  stand  upon 
the  same  basis  as  those  enumerated,  and 
which  are  not  excepted.  For  instance,  there 
are  automobiles,  bicycles,  motorcycles.  No 
reason  has  been  made  to  appear  why  persons, 
firms,  or  corj^orattons  may  lend  money  and 
take  a  mortgage  or  lien  on  buggies,  wagons, 
live  stock,  agricultural  products  or  farming 
implements,  while  others,  similarly  situated, 
may  not  lend  money  and  take  a  mortgage 
or  lien  on  automobiles,  bicycles,  motorcycles, 
and  the  like.  This  exception  we  bold  Tlolates 
section  8,  art  11,  of  our  Constitution. 

[3]  It  was  said  at  the  bar: 

"That  if  the-  court  should  be  of  opinion  that 
section  16  is  an  arbitrary  exception,  and  for 
that  reason  is  obnoxioaa  to  the  CJonstitution, 
the  court  should  elide  this  section  and  allow 
the  balance  of  the  act  to  stand." 

But  without  deciding  at  this  point  wheth- 
er tbe  section  should  be  elided,  other  ques- 
tions out  of  the  way,  it  is  certainly  true  that 
the  court  wonld  not  elide  it  and  allow  the 
remainder  of  the  act  to  stand  if,  after  mak- 
ing such  elision,  the  act  violates  some  other 
provision  of  the  Constitntlon.  Hence  if  we 
should  elide  section  16,  we  would  have  an 
act  which  regulates  the  business  of  lending 
money  on  personal  ■property  and  wages  or 
salaries  and  of  bnylng  salaries,  except  as  to 
banks  and  merchants  who  furnish  supplies 
and  take  a  mortgage  or  lien  on  personal  prop- 
erty to  secure  the  debt,  in  counties  of  50,000 
population  and  more.  Such  an  act  would 
plainly  be  obnoxious  to  section  8  of  article 
11  of  the  (Constitution,  forbidding  the  Legis- 
lature from  passing  local  laws.  This  act 
does  not  concern  the  counties  as  govern- 
mental agencies  or  in  the  exercise  of  govern- 
mental functions.  It  relates  ezdnsively  to 
the  control  of  citizens  in  their  private  busi- 
ness affairs.  It  is  true  that  the  public  may 
have  an  interest  in  the  business  of  buying 
salaries  or  wages,  or  lending  money  on  them 
and  personal  property;  but  we  can  conceive 


of  no  reason  why  the  pabUe  vonld  not  have 
precisely  the  same  interest  in  the  subject  in 
counties  of  less  than  50,000  population.  It 
is  said  that  such  a  law  is  properly  limited  to 
counties  of  exceeding  50,000  population  be- 
cause the  laborers  are  those  who  most  fre- 
quently sell  their  salaries  or  wages,  and  they 
are  congregated  at  the  centers  of  population; 
but  this  argument  overlooks  the  further  pro- 
vision of  the  act  that  lending  money  on  per- 
sonal property  is  placed  in  the  same  cate- 
gory as  lending  money  on  wages  or  salaries, 
or  buying  wages  or  salaries.  Personal  prop- 
erty does  not  exist  alone  at  the  centers  of 
population,  and  we  cannot  say,  because  It  la 
doubtless  untrue,  that  money  is  not  loaned 
upon  personal  property  in  counties  of  less 
than  50,000  population.  So  we  would  have 
an  act  which  would  make  it  unlawful  to  lend 
money  in  counties  of  60,000  population  and 
over  unless  the  lendor  first  submitted  to  its 
regnlatlons,  whereas,  in  counties  of  less  pop- 
ulation, citiisens  similarly  situated  may  do  it 
without  submitting  to  the  regulations  of  the 
act  So  understood,  the  statute  is  plainly  in- 
valid under  State  v.  Turnpike  Ca,  133  Tenn. 
449,  181  S.  W,  682,  and  State  T.  Kwby,  189 
S.  W.  860,  this  term. 

[4]  It  Is  also  obvious  that  we  cannot  elide 
section  16.  With  this  section  eliminated,  the 
statute  would  apply  to  all  who  lend  money 
on  personal  property  except  banks  and  a  cer- 
tain class  of  merchants.  We  cannot  say 
that  tbe  Legislature  would  have  passed  the 
act  with  such  an  application.  On  the  con- 
trary, we  are  strongly  of  the  opinion  that  it 
would  not  have  done  so.  Such  an  act  would 
have  made  it  necessary  for  all  persons  lend- 
ing money  upon  personal  property,  with  the 
exceptions  stated,  to  submit  to  its  regnlatlons, 
and  this  would  have  impaired,  if  it  had  not 
conclusively  prevented,  numerous  transac- 
tions \vhlch  occur  daily  in  the  business  ex- 
perience of  the  people. 

Therefore  we  are  of  opinion  that  the  stat- 
ute must  be  considered  with  section  16  In  It, 
and,  so  considered,  it  is  unquestionably  void. 
The  decree  of  the  chancellor  is  affirmed,  wltb 
costs. 


OBAHAM  T.  SHEPHABD. 

(Supreme  Court  of  Tennessee.    Nov.  28,  1916.) 

1.  Bii.i:£  AND  Notes  «=9l40— Aoreemkrt  to 
Extend  Time  or  Patmkkt— EIffect  on  Lia- 

BII.ITT  or  ACCOUUODATIOM  MaKEB. 

The  general  provisions  of  Negotiable  Instm- 
ments  Law  (Laws  1899,  c.  94)  are:  "The  per- 
son primarilv  liable  on  an  instrument  is  thtf 
person  who  by  tbe  terms  of  the  instrument  is 
absolutely  required  to  pay  the  same.  All  other 
parties  are  secondarily  liable."  Section  119 
provides  that  a  negotiable  instrument  is  dis- 
charged: "1.  By  payment  in  due  course,  by  or 
on  behalf  of  tbe  principal  debtor;  2.  By  pay- 
ment in  due  course,  by  the  party  accommodated, 
where  the  instrument  is  made  or  accepted  for 
accommodation;  S.  Bv  the  intentional  cancel- 
lation thereof  by  the  holder;   4.  By  any  other 
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act  whieb  wUI  dlMhuge  a  simide  ccmtract  for 
the  payment  of  money ;  6.  When  the  principal 
debtor  beoomea  the  holder  of  the  instrument  at 
or  after  maturity  in  bis  own  right."  Section 
120  provides  that  a  person  secondarily  liable  on 
the  mstrument  ia  discharged  (subsection  6): 
"By  an  agreement  binding  upon  the  holder  to 
extend  the  time  of  payment,  or  to  postpone  the 
holder's  ri|;ht  to  enforce  tlM  instrument,  unless 
made  with  the  assent  of  the  party  secondarily 
liable,  or  unless  the  right  of  recourse  against 
such  party  is  expressly  reserved."  Held,  that 
a  person  sit^ning  a  note  as  maker,  bnt  shown  by 
extrinsic  evidence  to  have  been  an  accommoda- 
tjm>  maker  was  primarily  liable,  and  is  not 
discharged  bji  an  agreement,  although  made 
without  his  knowledge  or  consent,  between  the 
holder  and  maker,  for  valuable  ouiaideration,  to 
extend  the  time  of  payment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  Si  355-369;  Pec.  Dig.  «=> 
140.] 

2.  Peiwcipal  and   SuMtTT  *=>126(1)— Stat- 
rrss— Refeal— lupuED  Rkpkal  by  Act  Kk- 
I.ATIRO  TO  Samk  Subject. 
Shannon's  Code,  |  8617,  providing  that  a 
surety,  as  a  party  secondarily  liable,   may  bo 
discharged  from  liability  by  giving  the  holder  of 
the  note  30  days'  written  notice  to  sue,  and  seo- 
tion  3622,  providing  that  a  surety  may  be  dis- 
charged from  liabiQty  by  the  principal  debtor 
procuring  a   stayor  to   stay  the  judgment,  in 
so  far  as  they  conflict  with  the  later  legislative 
enactment  in  the  Negotiable  Instruments  Li«w, 
were  repealed  by  that  act. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  fg  329-^41,  846,  351 ;  Dec. 
Dig.  «=»126(1).] 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  A.  M.  Sbephard  against  C.  A.  Gra- 
ham. The  case  orlj;lnated  in  Justice  court,  and 
an  appeal  was  taken  to  the  circuit  court,  and 
thence  to  the  Court  of  Civil  Appeals,  from 
whose  Judgment  for  plaintiff,  defendant 
brings  certiorarL    Affirmed. 

Lillard  &  Todd,  of  Etowah,  and  N.  Q.  Al- 
len, of  Athens,  for  plaintiff.  O.  W.  Weils,  of 
Etowah,  for  defendant 

liANSDEN,  J.    This  salt  was  brought  be- 
fore a  justice  of  the  peace  to  recover  upon 
the  following  note: 
"$100.00.  Etowah,  Tenn.,  4/11/1914. 

"Sixty— €0— days  after  date  we  promise  to  pay 
to  the  order  of  A.  M.  Shephard  one  hundred  and 
no/100  dollars,  for  value  received,  with  inter- 
est after  maturity  at  6  per  cent,  per  annum; 
and  if  collected  bv  attorney  at  law,  after  ma- 
turity, all  cost  of  collection,  includmg  10  per 
cent,  attorney's  fees,  shall  be  added  to  principal 
and  interest  and  be  part  of  the  debt. 

"Each  party  hereto,  whether  maker,  surety,  or 
IndoTser,  hereby  waives  all  homestead  and  ex- 
emption rights  under  the  laws  of  Tennessee  and 
Georgia,  or  any  other  state,  of  the  United  States, 
and  further  waive  demand,  protest,  and  notice 
of  demand,  nonpayment,  and  protest 


Indorsed: 


"J.  q.  Graham.    FL.  S.l 


"C.  A.  Graham. 


"June  9th,  Or.  by  cash $2.00" 

It  appears  without  dispute  that  C.  A.  Gra- 
bam  was  an  accommodation  maker,  and  tills 
was  known  by  the  holder  at  the  time  the  note 
was  executed.  At  or  about  the  maturity  of 
the  note  the  bolder  made  an  agreement  with 
J.  C.  Graham  for  a  valuable  condderatlon  to 


extend  tbe  time  of  pa:nnent  witbont  the  knowl- 
edge or  consent  of  O.  A.  Grabam.  The  ques- 
tion for  decision  is  wtaetber  ttieae  facts  re- 
lease O,  A.  Grabam  from  UabUUj  upon  tbe 
note. 

[1,  X]  Prior  to  tlie  enactment  of  the  TTnl. 
form  Negotiable  Instmments  Law  it  Is  dear 
that  such  facts  would  have  released  the  ac- 
commodation maker  under  tbe  rule  existing 
in  this  state  as  wdl  as  many  otlia:  states. 
Bank  t.  Walter,  104  Teim.  11,  66  S.  W.  301; 
Vestal  ▼.  E:nigbt,  64  Ark.  97,  16. &  W.  17; 
Bowen  t.  Darby,  14  Fla.  202 ;  Perry  t.  Hod- 
nett  38  Ga.  108. 

Decisions  to  tbe  same  tf  ect  can  be  found  in 
the  reports  of  Illinois,  Indiana,  Iowa,  Liouisi- 
ana,  Massachusetts,  Michigan,  Mlssoorl,  New 
Hampshire,  New  Yoiic,  Vermont,  Virginia, 
and  Wisconsin,  but  tliere  was  some  modifica- 
tion of  tbe  rule  in  tbe  states  of  Maine,  Bit 
nols,  and  perhaps  others. 

Sbannoa's  Code,  i  8617,  provides.  In  snb- 
Btance,  that  a  surety,  as  a  party  secondarily 
liable,  may  be  di^icbarged  from  liability  by 
giving  the  holder  of  tbe  note  30  days'  writtea 
notice  to  sue ; .  and  at  section  8622  it  is  pro- 
vided that  a  surety  may  be  disdiarged  from 
liability  by  tbe  principal  debtor  iMX>curIiig  a 
stayor  to  stay  the  judgment 

Tbe  title  of  tbe  act  is: 

"A  general  act  relating  to  negotiable  instro- 
menta,  being  an  act  to  establish  a  law  uniform 
with  the  laws  of  other  states  on  that  subject" 

Under  tbe  general  provisions  of  tbe  act, 
on  page  140,  it  is  enacted  as  follows: 

"The  person  'primarily'  liable  on  an  instru- 
ment is  the  person  who  oy  the  terms  of  the  in- 
strument is  absolutely  required  to  paj  ttie  same. 
AU  other  parties  are  'secondarily'^  liable." 

By  aectkm  119  of  said  act  It  Is  provided 

that  a  negotiable  instrument  Is  disdiarged: 

"1.  By  payment  in  due  course,  by  or  on  lie- 
half  of  the  principal  debtor; 

"2.  By  payment  in  due  course,  by  tbe  party 
accommodated,  whore  the  instrument  Is  made  or 
accepted  for  accommodation; 

"3.  By  the  intentional  cancellati<m  thereof  by 
the  holoisr ; 

"4.  By  any  other  act  whhih  will  discharge  a 
simple  contract  for  the  payment  of  money ; 

"6.  When  the  principal  debtor  becomes  the 
holder  of  the  instrument  at  or  after  maturity  in 
his  own  right" 

Section  120  provides  that  a  person  secon- 
darily liable  on  the  instrument  is  discharged: 

"1.  By  any  act  which  discharges  the  instru- 
ment; 

"2.  Bv  the  intentional  cancellation  «C  his  sig- 
nature  by  the  holder; 

"3.  By  the  discharge  of  a  prior  party ; 

"4.  By  a  valid  tender  made  by  a  prior  par- 


ty: 

"6.  By  a  release  oi  tuc  iniuuipiu  ucuu>i^.  i 
the  holder's  right  of  recourse  against  the  par- 


'^6.  By  a  release  of  the  principal  debtor,  unless 


ty  secondarily  liable  is  expressly  reserved; 

"6.  By  an  agreement  binding  upon  the  holder 
to  extend  the  time  of  payment  or  to  postpone  the 
holder's  right  to  enforce  the  instrument,  unless 
made  with  the  assent  of  the  party  secondarily 
liable,  or  unless  iJie  right  of  recourse  against 
such  party  is  expressly  reserved." 


4t=>For  other  eaiei  see  lame  topic  and  KBI-NUUBER  In  all  Kay-Numbered  DIsesta  and  Indexes 
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The  case  of  Meredith  t.  DOweU,  19  Catea 
(127  Tenn.)  387,  106  S.  W.  168,  46  L.  R.  A. 
(N.  S.)  92,  Ann.  Caa.  1914B,  1079,  construed 
section  120,  above  set  out,  and  held  that  an 
extension  of  time  to  the  priiiciikal,  with  aa 
express  reservation  of  the  right  of  recourse 
a^dnst  the  surety,  does  not  discharge  the 
surety  as  provided  .by  subsection  6  of  section 
120.  No  other  question  was  considered  or 
determined  In  that  case.  It  was  held  that  the 
section  of  the  Negotiable  Instruments  law 
last  referred  to  was  merely  declaratory  of 
the  law  merchant  prior  to  Its  enactment. 

In  Hamilton  National  Bank  v.  Breeden  et 
al.,  3  Thomp.  (130  Tenn.)  465,  171  S.  W.  86, 
li.  R.  A.  1915C,  831,  It  was  considered  and 
determined  niwn  the  facts  of  that  case  that 
there  was  no  agreement  binding  upon  the 
holder  to  extend  the  time  of  payment  within 
tbe  meaning  of  the  Negotiable  Instruments 
Law. 

In  Hermitage  National  Bank  ▼.  Carpenter, 
4  Thomp.  (181  Tenn.)  136,  174  S.  W.  288, 
Ann.  Cas.  1916D,  730,  it  was  held  that  a  di- 
version of  tbe  proceeds  of  the  notes  which  the 
surety  signed  to  a  purpose  other  than  that 
agreed  upon  discharged  the  surety  from 
liability  to  the  extension  of  the  diversion. 
This  case  had  no  reference  to  the  Negotiable 
Instruments  Law,  as  wUl  be  observed  from 
an  inspection  of  It. 

Such  Is  the  state  of  the  law  In  this  state. 
The  sections  of  the  Code  set  out,  in  so  far  as 
they  conflict  with  the  later  legislative  en- 
actment In  the  Negotiable  Instruments  Law, 
■were,  of  course,  repealed  by  that  act.  As 
the  act  states  In  Its  title,  Its  purpose  Is  to 
secure  a  uniformity  of  law  respecting  nego- 
tiable instruments  so  that  these  important 
articles  of  commerce  shall  be  uniform  as 
nearly  as  possible  throughout  the  country. 
Pharr  v.  Stevens,  124  Tenn.  (16  Cates)  669, 
139  S.  W.  780 ;  Union  Trust  Co.  v.  McGlnty, 
212  Mass.  205,  96  N.  B.  679,  Ann.  Caa  1913C, 
625. 

In  the  last  case  dted  it  was  said: 

"It  is  matter  of  common  knowledge  that  fte 
Negotiable  Instruments  Act  was  drafted  for  the 
purpose  of  codifying  the  law  opon  the  subject  of 
negotiable  Instruments  and  making  it  uniform 
throughout  the  country  through  adoption  by  the 
Iiegialatnres  of  the  several  states  and  by  the 
Congress  of  the  United  States.  The  design  was 
to  obliterate  state  lines  as  to  the  law  governing 
instrumentaUties  so  vital  to  the  conduct  of  in- 
terstate commerce  aa  promissory  notes  and  bills 
of  exchange,  to  remove  the  confusion  or  uncer- 
tainty which  might  arise  from  conflict  of  stat- 
utes or  judicial  decisions  amongst  the  several 
states,  and  to  make  plain,  certain,  and  general 
the  controlling  rules  of  law.  Diversity  was  to 
be  molded  into  uniformity,  miis  act,  in  sub- 
stance, has  been  adopted  by  manv  states.  While 
it  does  not  cover  the  whole  field  of  negotiable 
instrument  law,  it  is  decisive  as  to  all  matters 
comprehended  within  its  term;.  It  ought  to  be 
interpreted  In  such  a  way  as  to  give  effect  to  the 
beneficent  design  of  the  Legislature  in  passing 
an  act  for  the  promotion  of  harmony  upon  an  im- 
portant branch  of  the  law.  Simplicity  and 
cteameas  an  ends  espedally  to  be  sought  The 
language  of  the  act  is  to  be  construed  with  ref- 
erence to  the  object  to  be  attained.    Its  words 


are  to  be  given  their  natural  and  common  mean- 
ing, and  the  prevailing  principles  of  statutory 
interpretation  are  to  be  employed.  Care  should 
be  taken  to  adhere  as  closely  as  possible  to  the 
obvious  meaning  of  the  act,  without  resort  to 
that  whidi  had  theretofore  been'  the  law  of  this 
commonwealth,  unless  necessary  to  dissolve  ob- 
scurity or  doubt,  especially  in  instances  where 
there  was  a  difference  in  the  law  in  tile  differ- 
ent states." 

The  plain  meaning  of  the  general  previ- 
sion of  the  act  that  persons  i»lmarlly  liable 
on  an  Instrument  are  those  who  "by  the 
terms  of  the  instrument"  are  absolutely  re- 
quired to  pay  It  necessarily  includes  the  ac- 
commodatlen  maker.  By  reference  to  the 
terms  of  the  Instrument  tn  suit  it  Is  obvious 
that  the  plaintiff  In  error  Is  absolutely  re- 
quired to  pay  it  His  signing  the  note  as  sure- 
ty, as  an  accommodation  for  his  brother, 
does  not  appear  by  the  terms  of  the  Instru- 
ment, bat  «ily  appears  by  extrinsic  testi- 
mony. So,  if  we  give  the  words  of  this  act 
their  plain  and  obvious  meaning,  the  plain- 
tiff In  error  must  be  held  primarily  liable. 

This  view  Is  strengthened  by  section  119. 
By  that  section  the  different  ways  in  which  a 
negotiable  instrument  may  be  discharged  are 
set  out  by  the  Legislature,  and  an  extension 
of  time  by  the  holder  to  the  maker,  without 
the  knowledge  or  consent  of  the  accommoda- 
tion maker,  and  for  a  valuable  considera- 
tion. Is  not  one  of  the  methods  by  which  one 
primarily  liable  may  be  discharged.  Sec- 
tion 120  enacts  the  methods  by  which  one 
secondarily  liable  may  be  discharged,  and 
the  claim  aet  up  In  this  case  Is  expressly 
enumerated  In  subsection  6  as  a  method  pt 
discharge.  Construing  the  terms  of  the  act 
set  out  above  together.  It  Is  obvious  that  an 
accommodation  maker  lai  primarily  liable, 
and  may  not  be  discharged  by  the  agreement 
claimed. 

This  construction  has  been  given  the  seo- 
tloos  of  the  Negotiable  Instruments  Law 
with  almost  unbroken  uniformity.  The  first 
case  perhaps  was  Yanderford  v.  Farmers, 
«ttu,  National  Bank,  106  Md.  164,  66  AtL  47, 
10  L.  R.  A.  (N.  S.)  129.  The  oonstruotlon 
announced  in  that  case  was  subsequently 
followed  by  the  states  of  Ohio,  Oregon,  Utah, 
Waablngton,  Kentucky,  and  North  Carolina. 
In  Iowa  It  has  been  held  that  as  between 
the  parties  to  the  Instrument  the  Negotiable 
Instruments  Law  does  not  apply,  and  the 
payee,  not  being  regarded  as  a  holder  In  due 
course.  Is  discharged  according  to  the  law 
merchant  Ih  force  in  that  state.  FuUerton 
Lumber  (3%  v.  Snoufler,  139  Iowa,  176,  117 
N.  W.  50. 

In  New  Tork  the  question  under  consid- 
eration was  expressly  pretermitted  In  Na- 
tional Cltlarais'  Bank  v.  TopUtz,  178  N.  Y. 
464,  71  N.  R  1.  A  full  history  of  the  course 
of  the  decisions  of  the  various  courts  can  be 
obtained  from  an  examination  of  Union 
Trust  Co.  V.  McGlnty,  supra. 

The  result  la  that  the  judgment  of  the 
Court  of  Clvli  Appeals  Is  affirmed,  with 
costs. 
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CONNBRS,  Chief  o*  Police,  v.  CITY  OP 
KNOXviLUD  et  aL 

(Supreme  Court  oi  Tennesaee.    Dee.  2, 1916.) 

1.  MUNICIPAI.  CORPOBATIONS  «=3l82  —  Chuv 
OF  POUCB— REMOVAIr-PBOCEKDINGS. 

Under  the  charter  of  the  city  of  Knoxville, 
providing  that  officers  shall  be  subject  to  removal 
from  office  for  misconduct  or  failure  to  discharge 
the  duties  of  the  office,  by  a  majority  vote  of  the 
commissioners,  as  a  municipal  tribunal  must  act 
with  some  degree  of  conformity  to  the  rule  of  the 
common  law,  the  petitioner,  chief  of  police,  was 
entitled  to  notice  of  time  and  place  of  trial  that 
he  might  be  present  in  person  and  with  witness- 
es, and  there  must  be  a  charge  against  him,  stat- 
ed with  some  certainty,  before  he  can  proi>erly 
be  removed  from  office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gS  486-471 ;  Dec  Dig. 
«=9l82.1 

2.  Cebtiobaki  (S=>13,  28(2)  —  Natdbb  amd 

SCOFE   AT   COKItON   LiAW. 

Certiorari  at  common  law  lies  to  review  and 
supervise  the  proceedings  of  inferior  tribunals 
by  a  superior  tribunal,  but  does  not  take  the 
place  of  appeal  or  writ  of  error,  and  brings  up 
the  entire  record  to  determine  whether  there  has 
been  an  absence  or  excess  of  jurisdiction  or  a 
failure  to  proceed  according  to  the  essential  re- 
quirements of  the  law. 

[EM.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  20,  41 ;  Dec  Dig.  <S=»13,  28(2).] 

3.  Cebtiobabi  «=35(1)— Existenck  of  Otheb 
Bemedt— Right  of  Appeai. 

Under  Const  art.  6,  $  1(),  providing  that 
judges  of  inferior  courts  of  law  and  equity  shall 
have  power  in  all  civil  cases  to  issue  writs  of  cer- 
tiorari on  sufficient  cause,  Shannon's  Code,  {  4853, 
providing  that  certiorari  may  be  granted  when- 
ever authorized  by  law,  and  in  all  cases  where 
an  inferior  tribunal,  etc.,  exercising  judicial  func- 
tions, has  exceeded  the  jurisdiction  conferred,  or 
is  acting  illegally,  when  in  the  judgment  of  the 
court  there  is  no  other  plain,  speedy,  or  adequate 
remedy,  and  section  4854,  providing  that  certio- 
rari lies  where  no  appeal  is  given,  the  existence 
of  a  right  of  appeal  does  not  bar  the  issuance  of 
common-law  certiorari  and  the  affirmative  provi- 
sion was  not  intended  to  work  a  change  in  the 
common-law  function  of  the  writ  as  a  superviso- 
ry or  superintending  writ 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  g  6;    Dec.  Dig.  <8i=»5(l).] 

4.  Cestiokabi  «=>15  — Scope  — AvAiLABtUTT 
IN  Civil  Ca8e& 

The  common-law  writ  of  certiorari,  although 

its  earliest  use  was  on  the  criminal  side  of  the 

Court  of  Kings  Bench,  is  a  remedy  in  civil  cases. 

[Ed.   Note. — For   other  cases,   see   Certiorari, 

Cent  Dig.  gg  23-27;   Dec.  Dig.  <S=>16.] 

6.  Cebtiobabi  $s»5(2)  —  Scope  —  "Excess  of 
Jtjbisdiction"— "Want  of  Jubisdiction." 
Under  Shannon's  Code,  g  4853,  providing 
that  a  writ  of  certiorari  may  be  granted  where 
an  inferior  tribunal  or  officer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  confer- 
red, or  is  acting  illegally,  although  "excess  of 
jurisdiction,"  as  distinguished  from  absence  of 
jurisdiction,  means  that  an  act  though  vrithin 
the  general  powers  of  the  tribunal,  is  not  au- 
thorized and  invalid,  because  the  conditions 
which  alone  authorize  the  exercise  of  the  general 
power  in  respect  of  it  are  wanting,  illegality  of 
action  and  excess  of  jurisdiction  being  placed  on 
the  same  plane,  in  neither  event  is  the  court  de- 
prived of  its  judgment  in  respect  of  the  inade- 


quacy of  appeal  as  a  mode  of  review,  and  of  ita 
right  to  issue  common-law  certiorari. 

[Ed.  Note. — For  other  cases,  see  CSertioraii, 
Cent  Dig.  g  6 ;   Dec  Dig.  <3=>5(2). 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  S^xcess  of  Jurisdiction;  Want  of 
Jurisdiction.] 

Certiorari  to  Coiurt  of  Civil  Appeals. 

Petition  for  a  writ  of  Certiorari  by  Ed.  D. 
Ck>nners,  chief  of  police,  against  the  City  of 
Knoxville  and  others.  From  a  judgment  ot 
the  Court  of  Civil  Appeals,  affirming  a  Judg- 
ment of  the  circuit  coatt,  dismissing  the 
petition,  petitioner  brings  certiorarL  B«- 
versed  and  remanded  to  the  circuit  court, 
with  directions  that  the  writ  issue. 

li.  D.  Smith,  John  W.  Oreen,  and  R.  L. 
Cates,  aU  of  Knoxville,  for  petitioner.  J. 
Pike  Powers,  Jr.,  Chas.  T.  Cates,  Jr.,  and  W. 
T.  Eeonerly,  all  of  ELnoxviUe,  fot  defendants. 

WILLIAMS,  J.  This  action  was  begun  In 
the  circuit  conrt  by  a  petition  for  a  writ 
of  certiorari,  seeking  to  review  and  to  quash 
an  order  or  decision  passed  in  the  form  of  a 
resolution  by  the  board  of  commissioners 
as  the  governing  body  of  the  dty  of  Knox- 
ville, which  order  bad  the  effect  to  oust  or 
remove  petitioner  from  the  office  of  chief 
of  police  of  that  dty. 

The  petition  was  dismissed  on  the  ground 
that  Conners'  remedy  was  not  by  certiorari, 
but  by  appeal,  and  that  no  sufficient  reason 
for  fiiUur«  to  appeal  was  aaaigued  in  tbe  pe- 
tition. 

This  ruling  was  affirmed  by  tbe  Court  of 
Civil  Appeals,  and  the  case  is  before  this 
court  for  review. 

It  appears  from  tbe  petition  that  on  the 
23d  day  of  November,  1915,  the  board  of 
commissioners,  through  a  majority  of  the 
board,  attempted  to  remove  the  petitioner 
from  the  office  of  chief  of  police  by  tbe  adop- 
tion of  a  motion  in  the  following  words: 

"I  move  that  Ed.  D.  Conners  he  transferred 
from  the  office  of  chief  of  police  to  the  office  of 
market  master  and  that  the  salary  of  market 
master  he  increased  to  ninety  dollars  per  montli 
and  be  so  fixed  in  the  budget  the  welfare  of  the 
service  requiring  it" 

The  above  order  was  passed  without  any 
notice  having  been  given  to  Conners,  without 
any  charges  having  been  preferred  against 
him,  and  without  any  trial  to  ascertain 
whether  cause  for  removal  from  office  ex- 
isted. 

[1]  The  charter  of  the  dty  provides  that 
officers  such  as  he  shall  be  subject  to  removal 
from  office  for  misconduct  or  failure  to  dis- 
charge the  duties  of  the  office,  by  a  majority 
vote  of  the  board  of  commissioners. 

There  was  much  argument  at  the  bar  and 
In  briefs  respecting  whether  the  city  charter 
gives  to  a  chief  of  police  the  right  of  appeal 
from  a  decision  effecting  his  removal  from 
office ;  but,  in  the  view  we  take  of  tbe  case, 
that  contention  becomes  immaterial. 


«=9For  other  eases  see  same  topic  and  KBT-NUMBBB  In  all  Key-Numbered  DlgesU  and  tndazM 
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Wliat  Is  demandable  by  the  oiD<daI  \rhea 
It  Is  songht  to  deprive  him  of  his  office  Is 
clearly  Indicated  In  Hayden  v.  Memphis, 
100  Tenn.  582,  588,  47  S.  W.  182,  where  It  is 
held  that  the  municipal  tribunal  must  act 
with  some  degree  of  .conformity  to  the  rule 
of  the  common  law. 

"There  must  be  notice  given  to  the  accused  of 
the  time  when,  and  the  place  where,  the  trial 
bod7  will  meet.  In  order  that  he  may  be  present 
in  person,  and  with  witneases.  •  •  •  Then 
there  must  be  a  charge,  or  charges,  against  him, 
stated  with  substantial  certainty." 

[2-4]  In  that  case,  the  remedy  of  the  ag- 
grieved officer  by  certiorari  was  upheld,  but 
the  statute  did  not  give  a  right  of  appeal  in 
terms. 

Does  the  common-law  writ  of  caiiorarl, 
as  distinguished  from  the  statutory  writ,  de- 
pend for  issuance  on  the  grant  or  nongrant 
of  the  right  to  appeal? 

''Certiorari"  at  common  law  performed  the 
function  of  aid  to  a  review  and  sux)ervislon 
of  the  proceedings  of  Inferior  boards  and 
tribunals  by  a  superior  tribunal,  not  taking 
the  place  of  appeal  or  writ  of  error,  but 
bringing  up  the  entire  record  In  order  to  a 
determination  whether  there  had  been  an 
absence  or  excess  of  jurisdiction,  or  a  faUnre 
to  proceed  according  to  the  essential  require- 
ments of  the  law. 

By  the  Oonstttotlon  of  1870,  art  6,  i  10, 
following  the  earlier  Constitutions,  it  Its 
provided  that  judges  of  inferior  courts  of 
law  and  equity  shall  have  the  power  In  all 
dvil  cases  to  Issue  writs  of  certiorari  on 
sufficient  cause. 

By  the  Code  It  Is  provided  (Shannon,  H 
4853,  4854)  as  foUows: 

"The  writ  of  certiorari  may  be  granted  when- 
ever authorized  by  law,  and  also  in  all  casies 
where  an  inferior  tribunal,  board,  or  officer  exer- 
cising judicial  functlocs  has  exceeded  the  juris- 
diction conferred,  or  is  acting  illegally,  when,  in 
the  judgment  of  the  court,  there  is  no  odier 
plain,  speedy,  or  adequate  remedy." 

"Certiorari  lies:  (1)  On  suggestion  of  dimina- 
tion;  (2)  where  no  appeal  is  given;  (8)  as  a  snb- 
stitute  for  appeal;  (4)  instead  of  audita  querela; 
(5)  instead  of  writ  of  error." 

The  writ  of  certiorari  waa  a  remedy  in 
dvil  cases  at  craimon  law,  the  contention  of 
the  counsel  of  the  dty  to  the  contrary  not- 
withstanding. It  may  be  true  that  its  earli- 
est use  was  on  the  crown,  or  criminal,  side 
of  the  Court  of  King's  Bench,  but  If  so  Its 
use  on  the  dvil  side  later  came  Into  general 
vse. 

It  wad  said  by  this  court  In  Tennessee 
Railroad  Co.  v.  Campbell,  109  Tenn.  645, 
75  S.  W,  1012: 

"The  writ  of  certiorari  does  not  owe  its  ex- 
istence to  constitutional  provision  or  statutory 
enactment  It  is  a  common-law  writ,  of  ancient 
origin,  and  one  of  the  most  valuable  and  efficient 
remedies  which  come  to  us  with  that  admirable 
system  of  jurisprudence.  This  court  *  *  *  is 
not  restricted  from  its  use  by  section  10  of  ar- 
ticle 6  of  the  Constitution,  providing  tiiat  the 
judges  of  inferior  courts  of  law  and  equity  shall 
have  power  to  issue  it  in  civil  cases  to  remove 
them  from  any  inferior  jurisdiction  into  a  court 


of.  law.  This  provision  was  only  intended  as  a 
guaranty  of  the  continuance  of  a  power  with 
which  these  judges  were' already  vested." 

Our  statute  was  not  intended  to  work  a 
change  In  the  common-law  function  of  the 
writ,  as  a  supervisory  or  "superintending 
writ,"  as  It  has  been  called.  The  statute 
specifically  and  affirmatively  provides  that 
certiorari  lies  "where  no  appeal  Is  given," 
but  it  does  not  stipulate  that  provision  for 
an  appeal  shall,  in  all  cases,  be  deemed  an 
adequate  remedy,  binding  or  restraining 
"the  judgment  of  the  court"  as  to  its  being 
a  speedy  and  adequate  remedy  in  cases  where 
an  "inferior  tribunal,  board,  or  officer  ex- 
ercising Judicial  functions  has  exceeded  the 
Jurisdiction  conferred,  or  is  acting  illegally." 

[i]  Counsel  for  the  city  argue  the  case  as 
If  the  only  test  of  the  right  to  certiorari  was 
that  of  a  total  lack  of  Jurisdiction  of  the 
board  of  commissioners  to  try  a  case  of  re- 
moval. This  Is  Incorrect;  the  writ  mef  be 
granted  where  Jurisdiction  exists,  actually 
or  potentially,  but  where  also:  (a)  There 
has  been  In  fact  an  exercise  of  the  Judicial 
function  In  excess  of  Jarlsdictlon;  or  (b> 
the  board  has  acted  Illegally. 

Peculiarly  apt  in  respect  to  this  situation  Is 
this  quotation  from  6  R.  C.  L.  p.  252,  |  4: 

"It  may  be  that  tUegalily  of  action,  where  the 
court  has  jurisdiction,  may  sometimes  be  tested 
by  certiorari,  and  in  such  a  case  the  want  of  a 
plain,  speedy,  and  adequate  remedy  by  appeal 
may.  be  important  But  where  the  action  com- 
plained of  is  in  excess  of  jurisdiction  of  the 
court  it  is  doubtful  whether  the  remedy  by  ap- 
peal Is  ever  adequate." 

By  our  statute  illegality  of  action  and  ex- 
cess of  Jurisdiction  appear  to  be  placed  on 
the  same  plane. 

In  neither  event  Is  the  court  deprived  of 
its  Judgment  in  respect  of  the  Inadequacy 
of  appeal  as  a  mode  of  relief  and  of  Its  right 
to  Issue  common-law  certiorari.  On  the  con- 
trary, the  Legislature  in  the  statute  left 
the  court  to  judge  of  that  matter,  and  the 
fact  of  the  existence  of  a  right  of  appeal  was 
not  undertaken  to  be  Imposed  as  a  statutory 
bar  In  such  a  case  to  the  exercise  of  that 
Judgment  in  respect  of  the  issuance  of  a 
common-law  writ  of  certiorari. 

We  need  not,  therefore,  determine  whether, 
under  the  constitutional  provision  for  the 
court's  grant  of  the  writ  In  dvil  cases  of  the 
diaracter  here  involved,  It  would  be  compe- 
tent to  the  Legislature  to  Umit  the  Judgment 
of  the  court  as  to  the  remedial  adequacy  of, 
and  impose  on  It  the  remedy  by,  appeal  as  the 
sole  one.  The  Legislature  has  not  attempted 
to  do  so.  See,  In  this  connection,  Duggan  v. 
McKlnney,  7  Terg.  (15  Tenn.)  21,  and  cases 
dted  In  note  50  U  B.  A.  798,  and  note  51 
L.  R.  A.  IIL 

"Excess  of  Jurisdiction,"  as  set  forth  In 
the  statute,  as  distinguished  from  absence 
of  Jurisdiction,  means  that  an  act,  though 
within  the  general  powers  of  the  tribunal  or 
board.  Is  not  authorized,  and  invalid  with 
respect  to  the  particular  proceeding,  because 
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the  cobdltloDs  vbidi  alone  authorize  the  ex- 
erdse  of  the  general  power  In  respect  of  It 
are  wanting.  2  Words  and  Phrases  (Second 
Series)  369. 

But  If  we  treat  the  case  as  one  In  which 
there  was  absence  of  jurisdiction,  and  the 
order  of  the  board  as  void  on  that  account, 
the  result  would  be  the  same. 

In  Ex  parte  Knight,  3  Lea  (71  Tenn.)  401, 
Judge  McFarland  expressed  the  view : 

"If,  however,  an  attempt  should  be  made  to  re- 
move an  officer  without  authority  or  color  of  law, 
that  is,  if  the  judge  so  far  depart  from  the  mode 
pointed  out  by  the  statute  as  to  render  his  ac- 
tion void,  then,  according  to  the  case  of  Wade  v. 
Murry,  2  Sneed,  50,  the  remedy  would  be  by 
certiorari  to  quash  the  proceeding  in  the  circuit 
court,  that  court  having  this  jurisdiction,  by  vir- 
tue of  its  general  revisory  powers,  over  inferior 
tribunals." 

The  case  of  the  State  ez  rel.  v.  Gulnotte, 
156  Mo.  513,  57  S.  W.  281,  50  L.  B.  A.  787,  Is 
in  point  With  respect  to  the  question  as  to 
whether  certiorari  will  lie  where  an  appeal 
might  have  been  prosecuted,  the  court  said: 

"The  statement  that  certiorari  will  not  issue 
where  either  appeal  or  error  goes,  though  fre- 
quently met  witn  in  text-writers,  and  in  some  re- 
ports, is  neither  strlctljf  true  nor  accurate. 
There  are  marked  exceptions.  Thus,  where  the 
exigencies  of  the  case  are  such  that  the  ordinary 
methods  of  appeal  or  error  may  not  prove  ade- 
quate, either  in  point  of  promptness  or  complete- 
ness, so  that  a  partial  or  tot^  failure  of  justice 
may  result,  then  certiorari  may  issue.  Harris, 
Certiorari,  $  54.  The  rule  that  appeal  or  writ 
of  error  existing  bars  certiorari  is  subject  to  the 
qualification  that  such  other  means  of  redress, 
in  order  to  form  a  bar,  should  be  adequate  to 
meet  the  necessities  of  the  case.  Thus  the  right 
of  appeal,  while  generally  held  an  adequate 
means  of  correcting  mere  errors  committed  in  the 
exercise  of  jurisdiction,  may  prove  inadequate  to 
redress  or  prevent  a  wrong  done  in  the  absence 
or  excess  of  jurisdiction.  2  Spelling,  Extraordi- 
nary Relief,  §§  1918,  1963;  Memphis  &  0.  B. 
Co.  V.  Brannum,  96  Ala.  461,  11  South.  468; 
State  ex  rel.  Vaughn  v.  Ashland,  71  Wis.  502, 
87  N.  W.  809;  Rex  v.  Standard  HiU,  4  Maule 
*  8.  878." 

See,  also,  annotation  of  the  above  case  60 
L.  R.  A.  787  et  seq. 

Oar  case  of  Houser  v.  McEennon,  1  Baxt 
(60  Tenn.)  287,  is  to  the  same  effect,  in  Its 
holding  that  though  the  judgment  of  a  Justice 
of  the  peace  be  absolutely  void  because  for 
a  snm  above  his  jurisdiction,  it  may  be  re- 
viewed aa  certiorari,  notwithstanding  a  fall- 
nre  to  appeal.    The  court  said: 

"The  defendant  does  not  lose  bis  right  to  con- 
test it  by  failing  to  appeal;  having  no  validity, 
because  of  want  of  jurisdiction,  Uie  defendant 
may  bring  it  into  the  circuit  court  to  have  the 
proceedings  quashed,  without  giving  a  reason  for 
having  failed  to  appeal." 

In  5  R.  G.  L.  257,  It  is  said: 

"And  where  the  inferior  court  Is  guilty  of  pro- 
ceeding in  the  absence,  excess,  or  usurpation  of 
jurisdiction,  certiorari  may  be  resorted  to  for  the 
purpose  of  keeping  that  court  within  its  proper 


bounds.  There  are  many  authorities  which  hold 
that  it  is  the  inadequacy,  and  not  tlie  mere  ab- 
sence, of  all  other  legal  remedies,  and  the  danger 
of  a  failure  of  justice  without  it,  that  must  usu- 
ally determine  the  propriety  of  this  writ." 

Certiorari  of  the  character  Indicated,  as 
contradistinguished  from  statutory  certiorari, 
was  awardable  in  this  case  to  remove  the 
proceeding  from  the  inferior  board  for  the 
purpose  of  revision,  not  for  a  trial  de  novo, 
but  for  review  of  the  record  to  be  certified 
from  the  Inferior  trlbnnal,  and  for  Judgment 
of  quashal  or  affirmance. 

If  it  be  conceded  that  Gonners  was  not  enti- 
tled to  the  eommon-law  writ,  we  have  pre- 
sented a  case  of  patent  hardship  on  him,  if 
it  be  conceded  also  that  the  action  of  the 
board  of  commissioners  was  void.  An  appeal 
with  a  consequent  trial  de  novo  would  de- 
prive him  of  his  right  to  have  notice,  and  a 
trial  before  the  board  in  respect  to  the  exist- 
ence of  cause  under  charges  preferred  before 
ttiat  tribnnaL  He  might  have  demonstrated 
there  that  no  cause  for  removal  existed.  Let 
us  assume  that  an  appeal  would  have  availed 
to  give  him  one  trial  in  the  circuit  court 
He  was  entitled  to  two.  And  what  on  ap- 
peal, of  his  right  to  notice  In  advance  of  any 
hearing;  and  who  in  the  circuit  court  Is  to 
formulate  the  charges  against  him  for  the 
first  time? 

As  was  said  by  the  Supreme  Court  of  Ala- 
bama In  Independent  Publishing  Co.  v.  Amer- 
ican Press  Association,  102  Ala.  475,  483,  15 
South.  947,  958: 

"For  the  defect  in  the  record,  at  common  law, 
the  petitioner  had  the  right  to  have  the  judg- 
ment of  the  supervisory  court  quashing  the  judg- 
ment of  the  lower  court  He  was  not  required 
to  resort  to  any  supposed  remedy,  the  result  of 
whidi  necessarily  destroyed  this  legal  right  The 
common-law  writ  of  certiorari  was  the  tmly  rem- 
edy left  to  him,  by  which  the  defect  in  the  judg- 
ment coi^d  be  reached,  and  a  judgment  quashing 
it  could  be  rendered.  If  he  resorted  to  an  ap- 
peal, he  made  bimsdf  a  party,  brought  himself 
into  court,  •  •  •  must  ttien  submit  to  s 
trial  de  novo,  without  having  a  judgment  void 
for  want  of  legal  notice,  quashed." 

See,  also,  Abney  v.  Clark,  87  Iowa,  728,  55 
N.  W.  6;  State  v.  City  of  Fond  du  Lac,  42 
Wis.  295;  1  Bailey  on  Habeas  Corpus  and 
Certiorari,  653   et  seq. 

We  hold,  therefore,  that  the  circuit  Judge 
and  the  Court  of  Civil  Appeals  were  In  error 
In  holding  that  certiorari  was  not  awardable^ 
and  In  not  quashing  the  proceeding  In  the 
board  of  commissioners  as  being  in  excess  of 
Jurisdiction,  illegal,  and  void.  If  the  same 
shall  appear  to  be  as  Clonners  states  in  his 
petition. 

Reversed,  and  remanded  to  the  circuit 
court  with  direction  that  the  writ  be  Issued, 
so  that  a  judgment  may  be  rendered  In  accord 
with  what  Is  herein  held. 
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FIfiLDEB  et  aL  v.  PEMBRRTON  et  aL 
<Supreine  Court  of  Tennessee.    Not.  2S,  1916.) 

1.  EVIDKNCS    ^=3353(6)— DOCUUEHTABT     Evi- 

BESCB— Ancient  Deed — Adkissibility. 
While  recitals  In  a  recent  deed  are  not  evi- 
dence, except  as  between  parties  to  it,  recitals 
in  a  deed,  which  had  been  recorded  more  than 
30  years,  aqd  was  therefore  an  ancient  deed. 
that  the  grantors  were  heirs  of  the  then  record 
owner  of  the  land  conveyed,  as  heirship  and 
family  can  be  proved  by  hearsay  evidence,  were 
admissible  aa  prima  facie  evidence  of  the  facts 
recorded  against  strangers  to  the  title,  especially 
as  the  recitals  were  further  corroborated  by  the 
fact  that  the  grantee  and  hia  successor  in  title 
paid  the  taxes  on  the  land  and  for  80  years  exer- 
cised such  control  and  public  acts  of  ownership 
that  it  was  generally  known  by  the  name  of  said 
successor  in  title. 

[Ed.    Mote.— For  other   cases,    see  Bvidence, 
Cent.  Dig.. 1 14U;  Dee.  Dig.  «9S6S(6).] 

2.   EyjDBItCK     «sb848(3)— DOOTTMXNTABT    ElTI- 
DBHCI^-ANaXEHT    DBXD— COPT— AOIKBSIBII.- 

ITY. 

A  certified  copy  of  an  ancient  deed,  which 
bad  been  on  recora  for  more  than  80  years, 
without  the  slightest  suspicion  or  question,  was 
admissible,  ana  had  the  same  jprobative  value 
as  proof  of  recitals  as  the  original  would  have 
haa  if  produced. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  §i  1317, 1818;  Dec.  Dig.  <8=>843(3).i 

8.  Deeds  9=>41  —  REQtnsrrBS  —  DiflCBiPTioH 
or    Propebtt  —  Dksionatiok    bt    Bntkt 
NnuBEB. 
An  ancient  deed,  referring  to  land  by  its 
entry  number,  in  accordance  with  the  custom  at 
the  time  of  its  execution  to  refer  to  the  entry 
and  grant  numbera  in  deaeribinp  the  land  con- 
veyed, was  a  sufficient  description  of  the  land 
conveyed,  as  the  clear  intention  of  the  parties 
sbouin  be  made  effective,  when  the  court  can  ac- 
complish it  bv  recognising  the  legal  and  actual 
connection  effected  between  the  entry  and  grant 
by  the  issuance  of  the  latter  upon  the  former. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
IMg.  i  84;    Dec.  Dig.  «s>41.] 

4.  W1LL8  4=>434— Cebtified  Copt  or  Fob- 

XION   WnJ/— ADUiaBIBIUTT. 

Under  Shannon's  Code,  i  8914,  providing 
tiMt  willa  exeeutni  ia  other  atataa,  etc,  abaU 
b«  proved  according  to  the  laws  of  this  state,  and 
«iertified  in  the  manner  prescribed  by  Act  Cong. 
May  26.  1790,  c.  11,  1  Btat  122  (U.  S.  Comp. 
St.  1918,  f  1019),  and  section  8915,  providing 
tbat  a  eom  of  a  will  so  certified  shall  be  regia- 
tered  in  the  county  where  the  land  lies,  and 
a  copy  from  the  books  of  the  re^ster,  duly  cet^ 
tified,  shall  be  evidence,  a  certified  copy  of  a 
for^gn  will  of  one  of  plaintiffs'  predecessors  in 
title,  which  was  probated  by  the  proper  officer  in 
tbe  foreign  state,  and  a  duly  certmed  copy  of 
which,  with  the  certificate  of  probate,  was  re- 
corded in  Tennessee,  waa  admissible. 

[Ed.  Note.— For  odier  casea,  see  Wills,  Cent. 
Dig.  Si  887-945;  Dec.  Dig.  «S9484;  XWidence, 
Cent.  Dig.  |  1416.] 

6.  Wixji9  «=9434-^0B]uan  Will— Documer- 

TABT   EVIDCHCK. 

Under  Shannon's  Code,  {  8914.  providing 
tbat  a  foreign  will  shall  be  proved  according 
to  tbe  laws  of  thla  state,  and  section  8904,  pro- 
viding that  a  will  not  contested  may  be  proved 
by  one  of  the  subscribing  witnesses,  a  certified 
copy  of  a  foreign  will,  proved  by  only  one  wit- 
ness, waa  admissible. 

rE!d.  Note.— For  other  oases,  see  Willa,  Cant 
Dig.  ff  987-946;  I>ee.  Dig.  «s>484;  Evidence, 
Cent.  Dig.  i  1416.J 


6.  WvLui  «=»484— CxBTiixED  Copx  •*  Fob- 

KION   Will— AOMIBSIBIUTT. 

A  certified  copy  of  a  foreign  wiU,  setting 
forth  the  entire  will  verbatim,  the  affidavit  of 
subscribing  witness,  oaA  and  qualification  of 
executor,  and  certificate  of  surrogate  that  above 
constituted  the  wQl  and  probate  thereof,  upon 
which  letters  testamentary  issued  to  the  ex- 
ecutor, sufficientiy  showed  the  probate  of  the 
wilL 


rEd.  Note.— For  other  cases,  see  Wills,  Cent. 
DSr  li  937-945 ;  Dec.  Dig.  <8=94S4;  £)vidence, 
Cent  big.  i  1416.] 

Appeal  from  Chancery  Court,  Scott  Coun- 
ty;   Uuxb  Q.  Kyle,  Chancellor, 

Ejectment  by  Phoebe  Fielder  and  others 
against  Gideon  Pemberton  and  others.  De- 
cree for  complainants,  canceling  deeds  held 
by  defendants  as  clouds  upon  complainants' 
title,  and  defendants  appeaL    Afilrmed. 

York  &  Pemberton,  of  Huntsvllle,  and 
Fowlor  &  Fowler,  of  En9;Kvllle,  for  appel- 
lants Pemberton  and  others.  H.  M.  Carr,  of 
Harrlman,  for  appellees  Fielder  and  otbers. 

EVANS,  Special  Judge.  This  was  an  eject- 
ment bill  filed  In  the  chancery  court  of  Scott 
county  to  recover  about  000  acres  of  land. 
The  land  In  controversy  Is  covered  by  two 
grants  Isued  to  Thomas  B.  Eastland,  to  wit, 
grant  No.  21865,  dated  June  29,  1838,  Issued 
on  Morgan  county  entry  1927,  and  grant  No. 
21840,  dated  June  28, 1838,  Issued  on  Morgan 
county  entry  1931.  Tbe  dividing  line  be- 
tween these  two  grants  runs  through  tbe 
land  in  dispute.  The  same  land  is  also  cover- 
ed by  grant  No.  22342,  dated  December  31, 
1838,  Issued  to  Julian  F.  Scott,  on  Morgan 
county  entry  1797,  which  is  a  special  entry 
and  dated  November  19,  1835. 

The  complainants  claim  to  have  acquired 
both  the  Eastland  and  the  Scott  chains  of 
title,  and  to  have  deraigned  through  each  a 
perfect  title  from  the  state  of  Tennessee. 
Tbe  defendants  insist,  that  tbe  Julian  F. 
Scott  grant  Is  superior  to  tbe  Eastland,  since 
it  was  based  upon  a  special  entry  of  an  earli- 
er date  than  the  E<astland  grants  or  entries, 
and  their  principal  contention  Is  that  com- 
plainants have  not  shown  a  perfect  chain 
of  title  through  the  Scott  grant  They  also 
contend,  however,  that  complainants  have  not 
legally  proved  a  perfect  chain  of  title  under 
tbe  Eastland  grants. 

In  order  to  get  a  proper  view  of  tbe  legal 
questions  Involved,  it  will  be  necessary  to 
state  briefly  complainants'  connection  with 
the  land  as  shown  by  the  record. 

Complainants  are  the  heirs  at  law  of  John 
W.  Fielder,  to  whom  a  deed  to  tbe  land  was 
executed  by  William  S.  Yard,  executor  of 
George  F.  Brown,  dated  May  2,  1883.  This 
deed  waa  under  the  Julian  F.  Scott  chain  of 
title.  Said  John  W.  Fielder  also  acquired  a 
deed,  under  the  Eastland  chain  of  title, 
executed  by  the  Board  of  Aid  to  Land  Own- 
ersblp,  Limited,  and  others,  dated  January 
81,  1887. 

It   appears  from  tbe  record  that  J.   W. 
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Vlelder  was  a  resident  of  New  Jersey,  and 
that  he  looked  after  the  land  principally 
through  his  agents  in  Scott  county,  though 
he  made  some  visits  to  the  land  personally. 
The  complainants,  his  heirs,  are  also  non- 
residents of  Tennessee.  The  witness  John 
Molyneoz  testified  that  In  April,  1884,  Mr. 
Fielder  stopped  at  his  house,  near  the  land 
in  controversy,  soon  after  he  acquired  his 
deed  through  the  Scott  chain  of  title,  and 
made  arrangements  with  him  to  look  after 
the  land,  which  he  did  until  Mr.  Fielder's 
death  in  1901.  Staortty  after  that  date  Mr. 
Fielder's  son,  John  W.  Fielder,  Jr.,  made  a 
trip  to  Scott  county,  and  made  an  agreement 
with  Molyneux  to  continue  to  look  after  the 
property.  This  witness  also  testified  that 
about  a  year  after  the  visit  of  the  younger 
Fielder,  he  made  an  agreement  vtrlth  one  Tom 
Raines  to  fence  In  several  acres  of  the  land 
to  be  held  by  him  for  complainants,  and  to 
use  and  cultivate  the  same,  that  this  was 
done,  and  that  said  possession  had  been  main- 
tained by  Balnes  and  those  under  him  ever 
since  tliat  time,  a  i)erlod  of  10  years  or  more 
prior  to  the  filing  of  the  bill.  Raines  cor- 
roborated this  testimony,  as  did  a  number 
of  other  witnesses,  though  the  testimony  on 
this  point,  as  a  whole,  is  conflicting  and 
somewhat  unsatisfactory.  It  la  clear  that 
for  several  years  before  the  filing  of  the  bill 
Raines  had  held  possession  for  complain- 
ants of  a  portion  of  this  land,  under  Inclo- 
sure,  but  just  how  long  this  possession  bad 
been  maintained  was  a  matter  of  great  dis- 
pute. Complainants  also  claimed  to  have 
held  possession  of  portions  of  the  land  under 
one  Sexton  and  one  Russell,  but  the  record 
is  not  very  clear  about  these  possessions. 

The  record  further  shows  that  John  Moly- 
neux was  succeeded  by  W.  T.  Walton  as 
agent  for  the  Fielder  heirs,  having  been  made 
such  by  a  Mr.  Lee,  of  New  Xork,  who  came 
to  Scott  county  as  attorney  for  these  heirs. 

From  the  time  when  John  W.  Fielder  ac- 
quired his  deed  under  the  Scott  chain  of 
title  in  1883  up  to  the  filing  of  the  bill,  a 
period  of  over  30  years,  the  land  has  been 
known  in  Scott  county  as  the  Fielder  land. 
The  witnesses  for  the  defendants,  as  well 
as  those  for  the  complainants,  say  that  the 
land  has  always  been  spoken  of  as  the  Field- 
er lands.  Fielder  paid  the  taxes,  and  a  num- 
ber of  the  tax  receipts  are  exhibited  in  the 
record.  The  land  was  sold  for  taxes  once  or 
twice,  but  was  redeemed  by  Fielder  each 
time.  Several  of  the  witnesses  state  that 
Tom  Raines  and  those  under  him  cut  timber 
or  wood  on  the  land  under  authority  of 
Fielder  or  his  agent  in  charge.  It  is  also 
stated  by  some  of  the  witnesses  that  one 
A.  C.  Ellis,  who  was  an  agent  of  Fielder,  cut 
timber  on  the  land  at  different  times.  It 
seems  that  the  defendants  lived  and  were 
reared  near  the  land  In  controversy,  and 
knew  It  was  referred  to  by  people  in  the 
vicinity  as  the  Fielder  land. 

Up  to  September,  1913,  no  one  had  attempt- 


ed to  Interfere  with  the  poaaeaslon  or  control 
which  Fielder  and  his  agents  had  exercised 
over  the  land,  and  no  one  had  attempted  to 
take  possession  of  any  part  of  it  No  one 
had,  so  far  as  the  record  shows,  for  about 
30  years,  paid  taxes  on  the  land  except  tlie 
Fielders. 

Under  date  of  September  8,  191S,  one 
Mike  Stephens  executed  to  defendants  a  deed 
to  the  land  in  controversy,  and  on  July  9, 
1914,  Oatberlne  Miller,  the  mother  of  one 
of  the  defendants,  executed  to  them  a  deed 
to  the  same  land.  These  deeds  were  duly 
recorded,  and  thereupon  defendants  took 
possession  of  certain  portions  of  the  land, 
and  made  several  small  Inclosures  thereon. 
The  deeds  just  mentioned  were  Independent 
ot  the  title  claimed  by  complainants  throuf^ 
either  the  Eastland  or  Scott  grants. 

This  bill  was  filed  February  8,  1915.  At 
the  hearing  in  the  court  below,  the  chancellor 
entered  a  decree  in  favor  of  the  complain- 
ants', holding  that  they  had  deraigned  a  per- 
fect title  to  the  land  from  the  state,  and 
canceled  the  deeds  held  by  defendants  as 
clouds  upon  complainants'  title.  From  this 
decree  defendants  have  appealed  to  this 
court  and  assigned  errors. 

We  will  first  notice  the  errors  as-^igned 
with  reference  to  complainants'  title  under 
the  Julian  F.  Scott  grant.  That  chain  com- 
prised the  following  instruments,  which  were 
introduced  in  evidence: 

(1)  Grant  from  state  of  Tennessee  to  Julian 
F.  Scott; 

(2)  Deed  from  Julian  F.  Scott  to  James 
S.  Duncan,  dated  November  24,  1854; 

(3)  Deed  from  Craven  Duncan  and  others 
to  George  F.  Brown,  redtlng,  in  substance, 
that  the  grantors  tlierein  were  the  sole  heirs 
at  law  of  James  S.  Duncan,  deceased,  dated 
June  30,  1880,  and  recorded  September  28, 
1880; 

(4)  WW  of  George  F.  Brown,  probated 
April  26,  1881,  and  recorded  in  Scott  county. 
May  11,  1881; 

(5)  Deed  from  Qeorge  V.  Brown's  executor, 
William  S.  Yard,  to  John  W.  Fielder,  dated 
May  2,  1883,  and  recorded  July  24,  1883. 

[1]  When  the  third  link  in  this  chain  of 
title,  to  wit,  the  deed  from  Craven  Dnncan 
and  others  to  George  F.  Brown,  was  offered 
in  evidence,  defendants  objected  thereto,  and 
the  chancellor  admitted  It  over  their  ob- 
jection. Tbia  action  of  the  chancellor  in  de- 
clining to  exclude  the  deed  is  made  the  basis 
of  the  first  assignment  of  error.  l%e  grounds 
of  objection  are  that  the  recitals  of  heirship 
contained  in  that  deed  were  not  evidence  of 
the  facts  recited,  and  that,  in  the  absence  of 
those  recitals,  there  was  no  evidence  that  tbe 
grantors  in  said  deed  ever  had  any  title  to 
the  land,  or  ever  acquired  any  right  to  con- 
vey it 

Tbe  reply  ot  complainants  to  this  objection 
is  that  the  deed  is  more  than  80  years  old, 
had  been  recorded  more  than  80  years,  and  la 
therefore  In  law  an  ancient  deed,  and  that. 
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wbile  recitals  In  a  receat  deed  are  not  eTl> 
dence  except  as  between  the  parties  to  It 
and  their  pHvles  In  title,  yet  in  case  of 
an  ancient  deed,  Its  recitals  with  respect  to 
helishlp  or  pedigree  are  prima  fade  eridence 
of  the  facts  recited  as  against  any  one,  even 
as  against  strangers  to  that  particular  chain 
of  title.  Thus  we  have  presented  a  question 
upon  which  the  courts  that  hare  considered 
It  have  dUTered  to  some  extent  In  their  con- 
clusions, and  we  have  been  referred  to  no 
case  In  Tennessee  directly  deciding  it.  Many 
well-considered  cases  hold  that  recitals  In  a 
deed  to  heirship,  pedigree,  and  family  his- 
tory are  a  form  of  hearsay  evidence,  and 
that  such  recitals  in  an  ancient  deed  «»- 
stltute  an  exception  to  the  hearsay  rule,  and 
are  prima  fade  evidence  of  the  facta  redted. 
In  Warvelle  on  KJectment,  i  374,  tt  Is  said: 
"The  several  stages  by  which  one  person  con- 
nects himself  with  an  ancestor,  or  through 
which  he  establishes  the  fact  of  reladonship,  la 
called    "pedigree.'      We   may    therefore    define 

digree  as  the  history  of  family  descent.  Tbo 
IS  of  a  chain  of  pedigree  are  all  substantive 
facts  which  must  be  estabUshed  by  proper  proof 
to  enable  an  heir  to  assert  a  valid  claim  to  an 
ancestral  estate.  But,  owing  to  the  difflcnlty 
of  produdng  living  witnesses  to  prove  remote 
events,  questions  of  pedigree  are  often  made 
an  exception  to  the  general  rule  of  evidence 
which  excludes  hearsay,  aud,  while  the  cardinal 
rule  that  the  best  evidence  of  which  the  case  in 
its  nature  is  susceptible  must  always  be  produc- 
ed Btill  holds  good,  direct  evidence  of  the  tacts 
is  not  always  required.  Family  history  Is  trans- 
mitted in  various  ways  by  both  oral  and  writ- 
ten dedarations ;  and,  unless  proved  by  hearsav, 
it  cannot,  in  many  instances,  be  proved  at  all. 
For  these  reasons  a  liberal  course  is  always 
pursned,  and  much  that  is  pure  hearsay  will  be 
received  to  prove  family  relationship  and  to 
establish  the  facts  of  marriages,  births,  and 
deaths,  as  well  as  other  matters  necessarily  re- 
sulting from  those  events." 

And  in  the  same  section  the  author  further 
says: 

"Bedtals  in  an  andent  deed  have  been  per- 
mitted to  be  given  as  against  persons  who  are 
not  parties  to  it  and  who  do  not  daim  under  it. 
Kntries  in  a  family  Bible  or  other  records  of 
family  history  are  generally  received,  particu- 
larly when  shown  to  have  been  made  by  a  de- 
ceased relative,  and,  when  necessary,  recourse 
may  be  had  to  tmnbstones  and  other  funeral 
monuments.  In  the  latter  case  the  admission  of 
an  inscription  is  made  to  rest  on  the  presump- 
tion that  it  was  placed  on  the  stone  oy  some 
member  of  the  family  having  knowledge  of  the 
fact  stated,  as  well  as  upon  the  further  pre- 
sumption that  it  would  not  be  jwrmitted  to  re- 
main if  erroneous." 

The  weight  of  authority  is  that  the-  t«dtal 
of  helrah^  or  pedigree  in  an  andent  deed, 
where  no  suspidoos  drcumstances  are  found, 
and  eqpedally  where  corroboration  appears 
by  the  payment  of  taxes,  acts  of  control, 
ownership,  or  possession  of  the  land,  or  even 
as  in  some  cases  by  similarity  of  fanidly  name 
as  shown  in  the  deed  itself,  such  redtal  is 
admissible  in  evidence  against  all  persons, 
Including  strangers  to  that  tltl&  Stokes  ▼. 
Dawes,  4  Mason,  268,  23  Fed.  Cas.  No.  IS,- 
477;  Deery  v.  Cray,  6  Wall.  795,  18  U  Bd. 
653;  Dougherty  r.  Welshans,  233  Pa.  121, 
81  Atl.  907;  Jackson  t.  Gunton,  26  Fa.  Super. 


Ct  208;  BeU  ▼.  Bamm,  14  Vt  807;  WOwn 

V.  Braden,  56  W.  Va.  372,  49  S.  H.  40B,  107 
Am.  St  Rep.  927 ;  Webb  v.  Ritter,  60  W.  Va. 
193,  54  S.  E.  484;  Schermerhom  v.  Negus, 
2  Hill  (N.  Y.)  336;  Little  ▼.  Pallster,  4 
Oreenl.  (Me.)  209;  FuUterson  v.  Holmes,  117 
U.  S.  389,  6  Sapw  Ct.  780,  29  L.  Ed.  916; 
WllUama  t.  Conger,  12S  V.  S.  396,  8  Sup, 
Ot  933,  81  L.  Ed.  778;  Railroad  v.  Stealey, 
66  Tex.  468,  1  S.  W,  186;  Hodge  T.  Palms, 
117  Fed.  396,  54  0.  C.  A.  5T0. 

In  Little  T.  Pallster,  4  GreenL  (Me.)  209, 
it  la  said: 

"It  must  be  admitted  by  all  that  in  modem 
deeds,  redtals  by  the  grantor  as  to  his  own 
pedigree,  or  the  derivation  of  his  title,  or  the 
existence  of  it,  cannot,  of  thenuelvee,  be  consid- 
ered in  a  oourt  of  law  as  proofs  of  the  facts 
redted,  or  a  ground  of  presumption  for  a  jury. 
A  man  must  not  be  permitted  in  this  manner  to 
make  evidence  for  aimselt  But  after  a  long 
series  of  years,  as  in  the  present  case,  where 
no  other  persons  appear  ever  to  have  claimed 
the  land  in  question,  as  hdrs  of  the  otiginsi  pro- 
prietor, and  thus  denied  or  rendered  improbable 
the  truth  of  the  redtal,  and  where  the  defendant 
has  offered  no  proof  tending  to  destroy  or  weak- 
en the  presumption,  in  such  cases  a  jury  may  be 
Sermitted  to  presume  the  pedigree  as  stated  in 
eeds  of  conveyance,  unless  facts  control  the 
presumption." 

That  case  was  approved  In  Bowser  t. 
Cravener,  66  Pa.  132,  which  was  followed  in 
Garter  y.  Tinlcum  Fishing  Co.,  77  Pa.  310. 

In  the  case  of  Fulkerson  v.  Holmes,  117 
U.  S.  389,  6  Sup.  Ct.  780,  29  L.  Ed.  916,  the 
Supreme  Court  of  the  United  States,  with 
reference  to  redtals  of  heirship  in  an  andent 
deed,  said: 

"The  question  is  therefore  fairly  presented, 
whether  the  redtals  made  In  tlie  deed  of  Samuel 
C.  Toung  to  John  Hohnes,  to  the  effect  that 
Samuel  xoung,  the  patentee,  had  died  intestate, 
leaving  one  child  only,  namely,  the  said  Samuel 
C.  Young,  the  grantor,  were  admissible  in  evi- 
dence against  the  defendants,  who  did  not  elaim 
tiUe  under  the  deed. 

"The  fact  to  be  established  is  one  of  vedigree. 
The  proof  to  show  pedigree  forma  a  wul-setUed 
exception  to  tlie  rule  which  exdudes  hearsay  evi- 
dence. This  exception  has  been  recognised  on 
the  ground  of  necessity;  for,  as  in  inquiries  re- 
specting relationship  or  descent,  facts  must  often 
be  proved  which  occurred  many  years  before  the 
trial,  and  were  known  to  but  few  persons,  it  is 
obvious  that  the  strict  enforcement  in  such  cases 
of  the  rules  against  hearsay  evidence  would 
frequently  occasion  a  failure  of  justice.  Taylor, 
Evidence,  I  635.  Traditional  evidence  is  there- 
fore admissible.  Jackson  v.  Willaou,  9  Johns. 
m:  Y.]  92 ;  Jackson  v.  Browner,  18  Johns.  [N. 
Y.J  37 ;  Jackson  v.  King,  5  Cow.  [N.  Y.J  237  [15 
Am.  Dec.  468] ;  Davis  v.  Wood,  1  Wheat.  6, 4  L. 
Bd.  22." 

The  conrt,  In  that  case,  further  said: 
"Another  circumstance  of  weight  is  that  Sam- 
uel C.  Young,  having  assumed,  as  the  son  and 
sde  heir  of  Samuel  xoung,  to  convey  the  land- 
ed estate  of  the  latter,  and  his  grantees  having 
for  more  than  00  years  daimed  title  under  his 
conveyance,  the  right  of  Samuel  C.  Young  to 
make  the  conveyance  has  never,  bo  far  as  ap- 
pears, been  questioned  or  cbaUenged  by  any 
other  person  claiming  under  Samud  Young. 

"After  a  lapse  of  61  years  we  thin&  these 
drcumstances  were  suflSdent  to  prove  that  Sam- 
uel C.  Young  was  of  the  family  of  Samuel 
Young,  and  tnat  the  dedaration  of  the  former, 
deliberately  made  in  an  andent  writing,  signed, 
■saled.  witnessed,  admowledged,  and  recorded. 
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to  the  effect  that  the  declarant  was  the  only 
child  and  heir  of  Samuel  Young,  and  that  the 
latter  waa  dead,  was  of  right  admitted  in  evi- 
dence, as  tending  to  prove  the  facts  so  recited. 
Tliis  conclusion  is  sustained  by  the  case  of  Deery 
V.  Cray,  6  WaU.  795,  18  L.  Ed.  653,  which  is 
directly  in  point.  See,  also.  Carver  v.  Jackson,  4 
Pet  1,  7  L.  Ed.  761;  Crane  v.  Aator,  6  Pet 
698,  8  L.  Ed.  514 ;  Garwood  v.  Dennis,  4  Bin. 
tPa.]  314 ;  Stokes  v.  Dawes,  4  Mason,  268  [Fed. 
Gas,  No.  13,477] ;  Jackson  v.  Cooley,  8  Johns. 
[N.  Y.J  128.  lo  view,  therefore,  of  the  cir- 
cumstances of  the  case,  there  was  no  error  in 
'the  refusal  of  the  court  to  instract  the  jury 
that  said  recital  was  not  evidence  against  the 
defendants." 

In  'Williams  v.  Conger,  125  U.  8.  397,  8  Sup. 
Ct  933,  31  L.  Ed.  778,  the  Supreme  Court 
of  the  United  States  again  had  before  it  an 
ancient  deed  or  power  of  attorney,  and  ad- 
mitted a  recital  therein  to  show  that  one 
Laguerenne  was  a  citizen  of  Mexico.  The 
conrt  said: 

"A  certified  copy  of  this  power  of  attorney, 
certified  by  Ferreira,  and  authenticated  in  the 
same  manner  as  the  deed  to  Laguerenne,  was 
the  copy  offered  in  evidence  by  the  defendants, 
the  power  bein^  dated  January  10,  1837,  and 
its  protocol  being  among  the  archives  of  the 
deceased  notary,  Francisco  de  Madriago.  This 
power  of  attorney  authorized  said  Priolland  to 
sell  and  dispose  of  all  and  any  real  estate  be- 
longing to  Laguerenne  wherever  situated. 

"It  Is  unnecessary  to  examine  in  detail  the 
reasons  assigned  by  the  plaintiff  for  objectinsto 
the  admission  of  these  papers  in  evidence.  We 
think  that  they  were  properly  and  sufficiently 
authenticated,  and  that  the  judge  committed  no 
error  in  admitting  them. 

"The  only  other  exception  related  to  the  citi- 
zenship of  Laguerenne.  The  plaintiff  alleged 
that  it  was  not  shown  that  he  was  entitled  to 
convey  land  in  Texas  in  May,  1837,  but  that 
he  was  disabled  to  do  so  by  reason  of  his  being 
a  citizen  of  France,  and  an  alien  to  the  govern- 
ment of  Texas.  The  only  direct  statement  as  to 
his  citizenship  is  that  contained  in  the  said 
power  of  attorn^  which  he  executed,  and  which 
begins  as  follows:  'In  tiie  city  of  Mexico,  on  the 
10th  day  of  January,  1837,  before  me  (Madri- 
ago), a  notary  public,  and  witnesses,  personally 
appeared  Don  Guillermo  Laguerenne,  a  citizen, 
ana  of  the  commerce  of  this  place,  in  whom  I 
have  faith  and  know,'  etc.  There  is  no  testi- 
mony in  the  case  sufficient  to  overthrow  the  pre- 
sumption arising  from  this  recitaL  Hammekln 
says  that  he  does  not  recollect  whether  he  was 
an  American  or  a  Frenchman;  tiiat  in  May, 
1886,  be  was  established  as  a  merchant  in  the 
city  of  Mexico ;  that  be  had  a  brother  in  Phila- 
delphia much  older  than  himself,  who  was  a 
merchant  in  that  city  for  many  years.  This 
is  all  the  evidence  on  the  subject  It  must  be 
received,  tjierefore,  that  he  was  a  citizen  of 
Mexico.* 

Other  cases  to  the  same  effect  are:  Bol- 
lins  V.  Bailroad,  73  N.  J.  Law,  64,  62  Atl. 
929,  where  a  recital  that  "she  being  the  issue 
and  heir  at  law  of  O.  A."  was  admitted; 
Wilson  V.  Braden,  56  W.  Va.  872,  49  S.  B. 
409,  107  Am.  St  Bep.  927,  where  recitals  as 
to  the  widow  and  heir  were  admitted ;  Webb 
V.  Hitter,  60  W.  Va.  193,  54  S.  E.  484,  where 
recitals  of  heirship  in  a  deed  about  60  years 
old  were  admitted. 

Without  going  Into  further  citation  of  au- 
thorities we  are  of  opinion  that  the  recitals 
Of  heirship  or  pedigree  in  the  ancient  deed 
beve  under  consideration  are,  upon  the  faots 


of  this  record,  prima  ftde  evidence  of  the 
fticts  redted. 

Nor  does  this  rale  work  any  hard^tp  up- 
on either  of  the  parties  to  the  suit  wherein 
the  title  to  land  is  Involved;  on  the  con- 
trary, it  is  a  reasonable  and  just  rule.  When 
a  man  dies,  the  title  to  his  land  is  vested  in 
his  heirs  at  law,  who  may  be  residents  of  a 
different  state  from  that  in  which  the  land 
lies,  and  who,  when  they  convey  it,  simply 
recite  such  heirship  in  the  deed.  The  facts 
at  that  time  are  susceptible  of  proof  or  con- 
firmation by  the  grantee,  and  he  may  satis- 
fy himself,  but  after  30  years  or  60  years,  or 
more,  there  may  be  no  means  of  finding  wit- 
nesses in  perhaps  a  distant  state  to  prove  the 
heirship  recited  in  such  aii  ancient  deed. 
It  is  only  reasonable  to  hold  that  sudt  recital 
is  admissible  as  prima  fade  evidence,  vrbere 
nothing  appears  in  the  record  to  cast  sus- 
pldon  upon  it,  but  where  the  inferences  to 
be  made  from  the  record  and  from  the  deed 
itself  are  corroborative  of  the  truth  of  the 
redtal.  In  the  present  case  the  very  names 
of  the  parties  who  signed  the  deed  are  cor- 
loboimtlve  of  the  redtal  that  they  were  heirs 
at  law  of  James  S.  Duncan,  and  the  county 
court  clerk  who  took  their  acknowledgment 
certified  that  he  was  personally  acQuainted 
with  them.  The  deed  redted  the  grantors 
as  follows: 

"Craven  Duncan  and  wife  Parthenia,  Barton 
M.  Duncan  and  Vertina  his  wife,  Rossel  S. 
Davis  wife  Mary  formerly  Duncan,  Henry  C. 
Dawn  and  wife  Lydia  formerly  Lydia  Duncan, 
and  Jane  Elloabem  Maroney  *  *  •  being 
the  sole  heirs  at  law  of  James  S.  Duncan." 

Ibere  was  further  corroboration  of  these 
recitals  in  the  fact  that  the  grantee  and  his 
successor  In  title,  J.  W.  Fielder,  paid  the 
taxes  on  the  land,  and  for  a  period  of  30 
years  exerdsed  such  control  and  such  public 
acts  of  ownership  over  the  land  that  It  was 
generally  known  as  the  Fielder  land. 

It  Is  urged  by  learned  counsel  for  appel- 
lants that  this  holding  is  in  conflict  with  tlie 
case  of  Swalnson  ▼.  Scott,  111  Tenn.  140, 
76  S.  W.  009.  But  we  do  not  think  so.  The 
redtal  involved  in  that  case  was  not  one  at 
heirship  or  family  history,  but  of  record  title 
to  land.  As  above  pointed  out  heirship  and 
family  history  may  be  proved  by  hearsay 
evidence,  and  are  embraced  within  the  excep- 
tion to  the  hearsay  rule,  while  deeds  or 
grants  are  links  in  the  record  chain  of  title 
and  cannot  be  proved  by  hearsay.  In  Swaln- 
son T.  Scott,  complainants  In  ejectment  had 
failed  to  prove  a  grant  from  the  state  of  Ten- 
nessee, and,  upon  this  point  being  urged  In 
defense  of  their  action,  complainants  relied 
upon  certain  recitals  ia  deeds  constltnting 
links  in  their  chain  of  title,  wherein  a  grant 
was  referred  to  as  having  been  issued  by  the 
state  to  one  Bichard  Dunlap  of  date  Mardi 
5,  1832,  and  It  was  contended  that  this  re- 
dtal was  suffldent  to  prove  tiie  grant  on  ac- 
count of  the  fact  that  said  deeds  conialning 
this  redtal  were  andent  deeds.  Xbs  ooart 
said: 
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"It  is  dear  that  the  mere  recitals  In  said  deed 
are  not  competent  to  establish  the  existence  of 
the  grant  against  the  defendant" 

It  further  appearn  that  Hm  recital  in  that 
ease  was  snbject  to  some  sospUilon,  because 
the  court  said : 

"The  CoDTt  of  Chancery  Appeals  does  not 
find  that  any  one  bad  ever  seen  the  original 
grant  for  this  land,  or  a  copy  of  the  saine  on 
the  books  of  the  register's  office  of  the  Hiwassee 
land  district" 

So,  Id  WUcoz  t.  Blackwell,  99  Tenn.  352, 
41  S.  W.  1061,  relied  upon  by  appellants, 
there  was  Involved  a  deed  containing  a  recital 
of  record  title,  the  recital  being  that  the 
grantor  had  purchased  certain  interests  in 
the  land  through  registered  conveyances  from 
the  owners  thereof,  but  these  conveyances  re- 
ferred to  In  the  recital  were  not  produced, 
and  this  court  held  that  such  a  recital  was 
Insufficient,  In  the  absence  of  the  conveyances 
themselves,  to  establish  the  fact  that  the 
owners  of  such  interests  had  In  fact  convey- 
ed those  Interests.    The  court  said: 

"This  important  recital,  however,  was  not 
verified  by  the  production  of  conveyances  from 
those  brouiers,  as  should  have  been  done  to  show 
that  they  had  in  fact  parted  with  their  title  as 
claimed,  consequently  the  deed  to  Wilcox  must 
be  held,  upon  this  record  and  in  the  absence  of 
such  confirmation,  to  have  passed  the  title  to 
the  original  share  of  the  grantor  only." 

[2]  It  l8  further  contended,  however,  by 
learned  counsel  tot  appellants,  that  even  If 
the  redtala  In  an  andent  deed  be  admissible 
as  prima  fade  evidence,  this  rule  applies 
only  when  the  original  deed  is  prodnced  and 
its  custody  properly  accounted  for,  and  does 
not  apply  to  a  copy  certified  from  the  aS&ce 
of  the  register  of  deeds.  This  contention 
might  be  sound  If  the  deed  had  not  been  on 
record  for  30  years,  because  It  mlf^t  be  en- 
Ureily  possible  for  a  deed,  recently  recorded, 
to  have  been  antedated  so  as  to  make  the 
date  of  Its  execution  appear  to  have  been 
many  years  prior  to  the  date  of  its  record- 
ing. And  in  such  case  the  original  deed,  if 
produced,  would  probably  reveal  on  its  fkice 
the  fact  that  It  was  not  as  old  as  It  purport- 
ed to  be.  But  this  reason  for  exclusion  does 
not  apply  to  a  copy  of  a  deed  which  has  been 
<«  record  for  80  years  or  more.  The  dis- 
tinction which  we  have  Indicated  is  clearly 
made  In  the  case  of  Byrd  v.  Phillips,  120 
Tenn.  14,  111  S.  W.  1109.  There  certain  re- 
citals In  a  copy  of  a  deed,  purporting  to  be 
over  30  years  old,  were  relied  upon.  But 
It  appeared  that  the  deed  had  been  of  record 
for  only  5  or  6  years,  and  no  effort  was  made 
to  account  for  the  custody  of  the  original 
deed  during  the  time  Intervening  between  Its 
assimied  execution  and  Its  registration.  In 
that  case  the  court  said: 

"But  the  deed  here,  offered  and  relied  upon  by 
complainant  is  not  an  ancient  document.  It 
Is  a  copy  of  a  deed  purporting,  it  is  true,  to  be 
over  80  years  old,  received,  however,  for  regis- 
tration, accoirdlng  to  the  certificate  of  the  ras- 
ter of  Scott  county,  as  late  as  the  27tb  day  of 
April  1901.  Not  only  did  the  complainant  con- 
tent himself  with  prodticing  the  copy,  but  made 
BO  '«ft»rt  to  aoeonnt  for  the  enstody  of  the  origi- 


nal during  the'  tfine  intervening  between  its  as- 
sumed execution  and  its  registration.  We  think 
it  clear,  even  if  the  law  be,  as  insisted,  as  to  the 
probative  effect  of  the  originBl,  that  the  rule  in- 
voked does  not  apply  to  such  a  document  as  the 
one  offered,  and  that  Its  recitals  cannot  be  re- 
lied upon  to  make  a  prima  facie  case." 
In  Warvelle  on  Bjectment,  i  285,  It  is  said: 
"In  order  that  a  copy  from  the  record  of  an 
ancient  deed  may  take  the  place  of  the  original, 
when  the  latter  is  lost  or  destroyed,  the  registra- 
tion must  be  shown  to  be  ancient,  just  as  the 
deed  must  appear  to  be  andent  when  It  is  itself 
offered  in  evidence." 

In  Wbods  V.  Bonner,  89  Tena  418,  18  S. 
W.  67,  this  court  had  under  consideration 
the  direct  question  as  to  whether  a  certified 
copy  of  a  deed  was  admissible  In  evidence 
as  an  andent  deed  instead  of  the  original, 
and  It  was  held  that  it  was  so  admissible. 
The  court  said: 

"lie  point  and  substance  of  those  exceptions 
is  that  the  deposition  of  Maurice,  and  exhibit 
thereto,  should  be  rejected,  because  only  a  copy, 
and  not  the  original  deed,  .is  produced. 

"Under  the  facts  already  reated,  and  in  the 
absence  of  formal  authentication  of  this  deed, 
defendants  cmitend  that  it  may  be  proven  as  an 
andent  paper,  and  so  used  as  evidence  in  this 
case.  Complainants  say  that  this  cannot  be 
done,  because  the  original  deed  is  not  presented 
in  court  The  general  rule  is  that  a  private 
deed  over  SO  years  old,  as  is  the  one  before  ns, 
may  be  admitted  in  evidence  without  proof  of  its 
execution;  that  being  an  andent  document  its 
due  execution'  is  presumed,  and  the  subscribing 
witnesses,  though  in  fact  living  and  present, 
need  not  be  called  to  establish  the  fact  provid- 
ed the  instrument  be  found  in  the  proper  cos- 
tody,  and  is  free  from  suspicion  as  to  its  genu- 
ineness. 1  Greenleaf  on  Bvi.  JS  21,  144,  570; 
1  Wharton  on  EM.  I  782;  Applegate  v.  Lex- 
ington, etc.,  Mining  Co.,  117  U.  S.  268  [6  Sup. 
Ct  742,  29  L.  Ed.  892]. 

"Iieamed  counsel  for  complainants  insist  and 
it  has  frequently  been  held,  ihat  accompanying 
possession  under  the  deed  must  also  be  shown 
before  it  can  be  admitted  in  evidence  as  an  an- 
cient instrument  vrithout  proof  of  its  execution; 
but  this  view  is  contrary  to  the  weight  of  au- 
thority, and  cannot  be  sustained  on  prindple. 
1  Wharton  on  EvL  S|  199,  783;  1  Greenleaf  on 
EM.  II  21,  144,  note  1. 

'^n  the  discussion  of  the  admissibility  of  an- 
dent documents  as  evidence  without  proof  of 
execution,  the  text-writers  and  courts  have  gen- 
erally, if  not  universally,  referred  to  cases  in 
whldi  the  original  instrument  itadf,  and  not 
a  copy,  his  been  prodnced.  Here  only  a  copy 
is  offered,  and  the  question  is  whether  or  not 
it  may  be  used  as  evidence  of  the  facta  redted." 

The  conclusion  of  the  court  Is  as  follows: 
"The  defendants  seem  to  have  done  all  in 
their  power  to  procure  the  original  deed,  and. 
failing  to  obtain  it,  they  bring  a  certified  and 
proven  copy.  Manifestly,  this  Is  the  best  avail- 
aUe  evidence.  As  such  it  was  competent  and 
should  have  been  admitted." 

In  the  case  of  Williams  v.  Conger,  supra, 
a  certified  copy  of  an  andent  deed  or  power 
of  attorney  was  introduced,  and  the  Supreme 
Court  of  the  United  States  hdd  that  the  re- 
dtala thereof  were  properly  admitted  as 
prima  fade  evidence. 

In  Railroad  ▼.  Stealey,  66  Tex.  468,  1  S. 
W.  186,  an  andent  deed  was  proved  by  a 
certified  copy  thereof,  and  Its  redtals  were 
admitted.  See,  also,  Hodge  t.  Palms,  117 
Fed.  396,  54  a  a  A.  670. 
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In  Jooea  on  Evidence,  toL  8,  sec.  S19,  It 
Is  said: 

"From  an  early  period  In  the  history  of  this 
country  statutes  have  existed  in  the  several 
states  providing  for  the  recording  of  conveyances 
of  land  which  had  been  duly  proved  or  acknowl- 
edged, and  providing  also  that  such  records  or 
copies,  duly  authenticated,  should  be  as  effec- 
tual evidence  as  if  the  original  had  been  pro- 
duced in  the  court." 

We  can  jjcrcelve  no  reason  why  the  oer- 
tlfled  copy  of  a  deed  which  has  been  on  rec- 
ord for  more  than  30  years,  without  the 
slightest  suspicion  attached  to  it,  or  ques- 
tion raised  about  It,  should  not  bave  all  tbe 
probative  value  that  the  original  would  have 
if  produced,  and  we  think  that  Is  the  effect 
of  our  statutes  and  decisions  upon  the  sub- 
ject We  therefore  hold,  under  the  authori- 
ties above  dted,  as  well  as  upon  reason,  that 
tbe  certified  copy  of  the  deed  in  this  case  was 
properly  admitted  In  evidence  aa  an  ancient 
deed. 

[S]  Another  contention  made  by  counsel 
for  appellants  Is  that  the  deed  under  consid- 
eration is  void  for  vagueness  In  descrlpti<xi 
of  the  land. 

We  do  not  agree  vrtth  counsel  on  this  point. 
The  deed  refers  to  the  Julian  F.  Scott  entry 
by  its  number,  which  was  a  special  entry  up- 
on which  a  grant  had  issued.  In  identifying 
or  describing  the  land  covered  by  these  orig- 
inal entries  upon  which  grants  had  issued. 
It  seems  the  old  deeds  and  records  refer  to 
the  grant  number  or  entry  number  inters 
changeably,  and  counsel  do  so  in  their  brief, 
as  a  means  or  method  of  briefly  describing 
the  land,  the  connectlcm  between  the  two 
being  so  well  understood  as  to  make  them 
identical  in  meaning.  We  are  not  sure  that 
this  precise  point  has  ever  been  adjudged 
in  our  cases,  but  it  appears  wholly  reason- 
able that,  when  we  clearly  &ee  tbe  Intention 
of  tbe  parties  was  to  describe  tbe  land  in  the 
manner  stated,  such  Intention  should  be  made 
effective  when  the  court  can  accomplish  this 
result  by  recognizing  the  legal  and  actual 
connectloD  effected  between  tbe  entry  and 
grant,  by  tbe  Issnance  of  tbe  latter  on  the 
former. 

In  Uebermau  v.  COark,  114  Tens.  141,  8S 
S.  W.  258,  69  Lt,  B.  A.  732,  Where  a  grant 
was  referred  to  by  Its  number,  It  was  held 
the  description  was  sufficient  The  court 
said: 

"The  exceptions  were,  in  substance,  that  those 
two  deeds  did  not  describe  any  land.  This  is  a 
mistake.  They  refer  to  the  grant  by  its  num- 
ber, and  it  describes  the  land.  'Id  certum  est 
quod  certum  reddi  potest' " 

[4]  Hie  other  assignment  of  error  made 
by  appellants,  affecting  complainants^  chain 
of  title  tbrougta  tbe  Jtilian  F.  Scott  grant,  is 
that  tbe  diancellor  erred  in  admitting  in  evi- 
dence tbe  certified  oc^y  of  tbe  will  of  Qeorge 
F.  Brown.  We  think  there  was  no  error  In 
this  action  of  tbe  diancellor.  Tbe  will  was 
probated  before  tbe  surrogate  of  Mercer 
county,  N.  J.,  on  April  26,  1881,  and  a  duly 
certified  copy  tbereot  with  tbe  oertlficate  of 


probate  was  filed  In  tbe  oflloe  of  tbe  register 
of  Scott  county,  Tenn.,  on  May  11, 1881.  The 
certified  cc^y  offered  In  evldoice  was  admis- 
sible.   See  Shannon's  Code,  H  8814, 3IU5. 

[S]  It  Is  contended,  faowevo:,  tbat  tbe  im>- 
bate  of  the  will  was  Invalid  because  it  was 
proved  by  only  one  Bubscriblng  witness.  But 
proof,  by  one  subscribing  witness  is  author- 
ized by  our  statute.'  See  Shannon's  Code, 
i  3904. 

[6]  It  Is  next  contended  that  the  certified 
copy  does  not  show  any  probate  of  tbe  will 
at  all.  Hie  copy  first  sets  forth  tbe  esMn 
will  verbatim,  then  the  alfidavlt  of  the  sub- 
scribing witness,  next  the  oath  and  qualifica- 
tion of  tbe  executor,  and  lastly  the  certificate 
of  tbe  surrogate  that  the  above  constituted 
tbe  will  and  probate  thereof,  upon  which 
letters  testamentary  duly  issued  to  the  said 
executor,  etc.  The  will  was  therefcxe  certi- 
fied by  the  proper  officer  as  being  duly  prov- 
ed, and  letters  thereon  issued  to  the  execu- 
tor, and  we  think  that  is  sufficient  This 
court  so  held,  under  substantially  tbe  same 
fticts,  In  Donegan  v.  Taylor,  6  Humt^  501, 
where  it  was  said: 

"The  other  objection  which  has  been  taken  to 
the  proceedings  below  is  in  the  reception  of  the 
will  of  Memucan  Hunt  as  a  part  of  the  chain 
of  title.  Tbe  objection  is  that  the  record  does 
not  show  the  will  to  have  been  properly  proven, 
and  that  the  record  of  the  will  and  probate  are 
not  properly  authenticated  in  the  certificate 
made  under  tbe  act  of  Congress.  As  to  the  pro- 
bate, the  will  is  first  set  forth  In  totid«n  verois, 
and  then  follows  an  entry  tested  of  the  proper 
county,  state,  and  court,  that  the  foregoing  will 
of  Memucan  Hunt  was  duly  proved.  The  word 
'foregoing'  imports  that  the  will  was  spread 
upon  the  record  preceding  the  entry  of  probate: 
but  that  is  not  material.  The  manner  in  whidi 
different  governments  may  keep  their  records, 
whether  in  books  or  in  files,  does  not  affect  their 
verity,  or  their  nature  or  character  of  records. 
This  will  and  probate  are  dnlv  and  lawfully 
certified  to  us  to  have  been  such,  and  must  be 
so  received  by  us.  We  are  of  opini<»i  that 
there  is  no  error  in  the  action  of  the  court  be- 
low, and  we  affirm  the  judgment" 

To  the  same  effect,  see  McOnIre  y.  Hay,  0 
Hnmph.  422;   Mosely  ▼.  Wlngo,  7  Lea,  147. 

It  is  also  asserted  that  tbe  will  is  not  prop- 
erly certified  under  the  act  of  Congress,  but 
learned  counsel  do  not  undertake  to  point 
out  wherein  the  oertlflcatlon  Is  defective, 
and  we  think  It  is  regular  and  sufficient 

We  therefore  hold  that  there  was  no  error 
In  the  action  of  the  diancellor  In  admitting 
in  evidence  the  certified  copy  of  tbe  deed 
from  Craven  Duncan  and  others  to  George 
F.  Brown,  nor  in  admitting  the  certlfled  copy 
of  the  will  of  George  F.  Brown,  These  are 
the  only  two  instruments  In  the  Scott  dialn 
of  title  which  are  called  in  question. 

From  this  it  results  that  complainants 
have  deralgned  a  perfect  title  from  tbe  state 
through  the  Julian  F.  Scott  grant,  and  since 
appellants  concede  that  this  grant  la  so- 
perlor  to  tbe  Eastland  grants.  It  will  not  be 
necessary  to  take'  up  In  detail  the  asftlgn- 
ments  of  error  relating  to  complainants'  title 
under  the  Eastland  grants.  It  Is  sufficient  to 
gay   that  we  bare  pxa  mined  tboee  asBlgn- 
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medta,  and  find  no  error  in  tbe  mUagB  of  Um 
chancellor  tberdn  complained  of. 

We  are  therefore  of  opinion  there  was'  no 
error  in  the  decree  of  the  chancellor,  and 
same  is  affirmed. 


to  show  the  part  of  the  land  on  the  south  side, 
which  aurvey,  by  reason  of  a  mistake  in  the 


purchaser,  that  its  deed  should  follow  C.„„  „  t-^^  «*  i„„;j  «„ 
ey.Und  the  description  In  whose  deed  '^V  *  '^<*  o'  l""**  in 
Dded  with  the  surveyjlmade  no  mistake/  talning  about  3,700  acres. 


the  surre; 
corresponi 

in  drafting  the  deed  to  inddd^  the  land  in 
pute,  but  conveyed  exactly  what  it  intended 
convey,  and  hence  was  not  entitled  to  a  reforma- 
tion of  the  deed  on  the  ground  of  mistalce.  i 
[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  i|  6&,  71;  Dec.  Dig. 
«8=»17(1).] 


2.    RKFOBUATION     of    iNSTSmCBIITS 

Gbovnds— Mistake. 
To  be  the  subject  of  correction  a  mistal 
an  instrument  nnist  have  been  mutual,  or 


GBBEN,  J.  Tbe  bill  In  ibis  ease  was  filed 
for  the  reformation  of  a  deed  executed  by  the 
Pittsburg  Lumber  Company  to  Shell.  It  was 
averred  that,  by  mistake,  60  acres  were  in- 
dnded  within  the  calls  of  this  deed,  which 
land  complainant  did  not  Intend  to  convey, 
nor  the  defendant  to  purchase.  Incidental 
relief  is  soogbt,  which  need  not  be  noticed. 
An  answer  filed  by  Shell  tmt  in  issue  the  ma- 
terial averments  of  the  bill.  Much  proof  was 
taken,  and  there  was  a  decree  for  the  oom- 


PITTSBURO  LUMBER  CO.  et  aL  ▼.  SHELL. 
(Supreme  Court  of  Tennessee.    Oct.  28,  1916.) 

1.  rsfobiiation  or  ihbtbuicbntb  «s»17(1)  — 
Deed — Descbiption — Mibtakx.  \ 

A   lumber   company   owning  land   on   botV  plainant  below,  which  was  affirmed  by  the 
sides  ot  a  mountain  which  had  it  surveyed  so  as  ^Court  of  Civil  Appeals.     Shell  filed  a  petl- 

Ition  for  certiorari,  which  has  been  granted 
name  of  a  ri'dgre,'on»'0^-«l«^latu^al  boundaries  'and  the  case  heard  here, 
of  tbe  land,  included  50  acres  Between  the  main^      In  1013,  the  complainant  lumber  company 
ridge  and  a  spur  ridge,  and  which  intended,  as  Yiurdiased   from    the    Union   Tanning   Com 
did  the  puschaser,  that  its  deed,  should  foUow  ^.„„  .  ^^^  „,  ,„„^  ,„  garter  county,  con- 
White  Rock  Moun- 
tain runs  through  this  land  from  east  to  west 
>e  northern  slope  of  White  Rock  Mountain 
Is/ drained  by  Laurel  Fork  creek ;  the  south- 
•a  slope  is  drained  by  Doe  river.     Some 
iterests  allied  with  complainant  company 
'were  constructing  a  railroad  up  the  Laurel 
Fork  valley,  and  the  timber  on  the  Laurd 
Fork  side  of  White  Bock  Mountain  was  there- 
fore accessible  to  the  complainant    The  tim- 


therel 


must  have  bem  a  mistake  of  (me  party  iaflnene-l  ber  on  the  Doe  river  side  of  the  mountain 
^  by  fraud  of  the  other.  ^       '  ^as  not  so  available,  and  complainant  oom- 


[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  ;  68;   Dec.  Dig.  «=> 
16.) 
3.  Reivsmatioit  or  iNSTBincCNTB  «=9lO(l)— 

MlBTAKB— MCTDAUTT. 

A  grantor  in  orilA  to  obtain  a  reforma- 
tion of  his  deed  must  show  that  he  made  a  mis- 
take, and  cannot  obtain  relief  upon  a  mere 
showing  that  the  grantee  labored  upon  a  mis- 
apprehensian  or  of  the  grantee's  fraud. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  SJ  74,  76-78;   Dec. 

«=»i»a).] 

•4.  Deeds  «=>03  —  CoNSTBUcnon  —  ImxR- 
TioN  or  OBAirroB. 
Tbe  purpose  of  the  parties  at  the  time  a 
deed  was  made  will  determine  its  effect  for  tbe 
primary  rule  of  the  construction  of  contracts 
u  to  carry  out  the  intention  of  the  parties 
thereto. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  If  231,  232;   Dec.  Dig.  «=>83.] 

5.  Appeai.  and  EteBOB  «s>882(7>— AnuiBSioN 
or  Bvidkhck—Objectioh— Estoppel. 
Complainant  in  a  bill  for  the  reformation  of 
a  deed  whose  case  as  a  matter  of  fact  rested  on 
extrinsic  evidence,  could  not  insist  on  the  de- 
fendant's appeal  that  the  court  should  not  look 
to  parol  proof  to  determine  the  controversy. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3597;  Dec.  Dig.  «=>882(7).] 

Certiorari  to  Court  of  Civil  Appeals. 

Bill  by  the  Pittsburg  Lumber  Company 
and  others  against  E.  Frank  Shell.  From  a 
decree  of  the  Court  of  Civil  Appeals  affirm- 
ing a  decree  for  complainants,  defendant 
petitions  for  a  writ  of  certiorarL  Decree 
reversed,  and  bill  dismissed. 

Lee  F.  Miller,  of  EUzabetbton,  for  plain- 
tlfCs.  Allen  &  Clark^  of  Ellzabethton,  for 
defendant 


pany  undertook  to  sell  its  holdings  on  the 
southern,  or  Doe  river,  side  of  White  Rock 
Mountain. 

In  order  to  determine  the  lay  of  its  land, 
the  complainant  company  had  a  survey  of 
the  northern  portion  made.  The  lumber  com- 
pany wished  to  ascertain  how  much  of  its 
timber  was  on  tbe  lAorel  Fork  watershed. 

One  of  complainant's  agents  began  negotia- 
tions with  defendant  Shell  for  the  sale  of 
the  southern  slope  of  White  Bo^  Mountain, 
and  Shell  finally  agreed  to  purchase  this 
part  <^  complainant  company's  lands  for 
$13,000. 

Prior  to  the  culmination  of  Shell's  negotia- 
tions with  complainant  company,  he  was  fur- 
nished with  a  plat  of  the  lands,  made  by  com- 
plainant's surveyor  from  the  aforesaid  sur- 
vey. The  deed  given  to  Shell  was  based 
on  the  aforesaid  survey  and  correctly  de- 
scribed tbe  land  shown,  by  the  plat  to  be  on 
the  southern  slope  of  White  Rock  Mountain. 

The  alleged  mistake  sought  to  be  corrected 
arose  In  tliis  way:  White  Rode  Mountain 
mns  through  this  land  several  miles  from 
east  to  west  as  said  above.  Near  the  eastern 
extremity  of  White  Rock  Mountain  a  ridge 
goes  off  from  tt  in  a  northeastwardly  direc- 
tion, of  about  the  same  height  as  the  re- 
mainder of  White  Rock  Mountain.  White 
Rock  Mountahi  continues  east  for  a  half 
mile  or  so,  after  tbe  ridge  leaves  It  to  a  gap 
separating  White  Rock  from  Buck  Mountain. 
There  is  a  controversy  in  the  record  as  to 
which  Is  the  main  ridge  of  White  Rock  Moua- 
taln ;  the  one  that  runs  off  northeastwardly. 


4=3Tor  oiber  cases  sse 
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Mr  tiie  ridge  that  goes  on  to  Buck  MTonntaln. 
Both  the  lower  courts,  howerer,  have  found 
that  the  latter  ridge  is  White  Rock  Mountain, 
and  that  the  former  ridge,  running  otf  as 
aforesaid,  is  a  mere  spur,  generally  known 
as  Sheep  Rock  Ridge. 

The  surveyor  of  the  complainant,  who  made 
the  plat  above  referred  to,  mistook  Sheep 
Rock  Ridge  for  the  tfiain  ridge  of  White  Rock 
Mountain.  He  therefore  showed,  as  south 
of  White  Rock  Mountain,  on  his  plat,  about 
60  acres,  reaUy  located  in  the  angle  east  of 
the  intersection  of  the  two  ridges,  and  north 
ot  WItlte  Rock  Mountain.  The  calls  of  the 
deed  following  the  plat  included  the  60  acres. 
The  proof  shows  that  It  Is  difficult  to  tell 
which  is  the  main  ridge  of  the  mountain  at 
tills  point  As  a  matter  of  fact,  however, 
the  drainage  from  the  southern  slope  of 
Sheep  Rock  Ridge  goes  Into  Laurel  Fork 
creek  and  not  into  Doe  river. 

It  is  not  established  that  Shell  knew  there 
was  an  error  in  the  plat  furnished  him ;  in- 
deed he  BtUI  insists  that  Sheep  Rock  Ridge 
is  the  main  ridge  of  White  RoiA  Mountain. 

It  may  therefore  be  said  that  at  the  time 
the  plat  was  famished  Shell  and  the  deed  to 
him  was  made,  all  the  parties  thought  Sheep 
Rock  Ridge  was  the  main  ridge  of  White 
Rock  Mountain,  and  all  of  them  thought  that 
the  land  on  the  southern  slope  of  Sheep  Rock 
Ridge  drained  into  Doe  river.  It  may  be  fur- 
ther conceded  that  it  was  the  intention  of  the 
complainant  to  sell  only  such  land  as  drained 
into  Doe  river  and  only  such  land  as  lay 
between  the  ai>ex  of  White.  Rock  Mountain 
and  Doe  river,  and  that  Shell  only  Intended 
to  buy  such  land.  Having  found  such  to  be 
the  facts,  the  lower  courts  thought  a  case  for 
reformation  was  presented. 

We  do  not  think  the  conclusion  reached 
was  correct 

[1-3]  There  was  no  mistake  in  drafting  the 
deed,  so  as  to  include  the  60  acres  in  dis- 
pute. This  60-acre  tract  was  shown  as  south 
of  White  Rock  Mountain  on  the  map  furnish- 
ed Shell,  and  the  description  in  the  deed  to 
him  followed  the  plat  The  complainant's 
surveyor  thought  this  60  acres  was  on  the 
southern  slope  of  White  Rock  Mountain,  and 
complainant  accepted  and  relied  on  his  sur- 
vey. So  that  complainant  company  conveyed 
just  exactly  what  it  intended  to  convey. 

The  mistake  was  not  in  the  identity  of  the 
land  conveyed,  but  was  in  the  name  of  one 
of  the  natural  boundaries  of  the  land  and 
with  reference  to  the  slope  and  drainage 
of  the  land.  Hie  complainant  intended  its 
deed  to  follow  the  plat  and  so  did  the  de- 
fendant The  description  in  the  deed  corre- 
sponded with  the  plat  exactly. 

The  land  conveyed  in  the  deed  is  described 
in  these  words: 

"All  that  irartion  of  a  tract,  or  parcel,  of  land 
situated  on  the  southern  slope  of  White  Rock 
Mnnntaln  and  beitiK  located  between  the  apex 
•f  said  mountain  and  the  town  of  Roane  Moon* 
tain,  Carter  county,  Tenn.,  and  being  the  south- 
ern portion   of  th*  Union  Tannine  Oompaay- 


tract  draining  into  Doe  river  and  its  trlbntarieB; 
and  the  said  parcel  of  land  is  more  particularly 
described  as  follows:  Beginning  at  the  top  <d 
White  Rock  Mountain  on  a  stake  on  Clark  and 
Klock's  line  with  chestnut  pointers,  [l^en  fol- 
low numerous  calls  indading  the  tract]  The 
courses  and  distances  preceding  are  intended  to 
connect  the  points  on  top  of  the  mountain  at 
its  eastern  and  western  extremities,  and  not- 
withstanding these  courses  and  distances  the 
lines  should  follow  the  apex  of  the  mountain  as 
it  runs." 

The  complainant  lays  much  stress  on  the 
concluding  clause  In  the  foregoing  descrip- 
tion, to  the  effect  that  the  oouraes  and  dis- 
tances, meaning  the  last  17  calls,  are  intended 
to  connect  the  points  on  top  -of  the  mountain, 
and  that  notwithstanding  such  courses 
and  distances  the  line  should  follow  the  apex 
of  t^e  mountain  as  It  runs. 

It  Is  urged  that  this  language  shows  the 
courses  and  distances  named  were  Intended 
to  yield  to  the  line  indicated  by  the  apex  of 
the  mountain  as  it  runs.  Let  this  be  granted, 
the  mountain  intended,  however,  included 
Sheep  Rock  Ridge.  The  eastern  extremity 
intended  was  on  Sheep  Rock  Rldgeu  This 
is  demonstrated  by  the  fact  that  the  begin- 
ning comer  is  a  stake  on  Clark  &  Kloidc's 
line.  Clark  &  Klock's  line  does  not  touch 
what  is  herein  proved  to  be  the  main  ridge 
of  White  Rock  Mountain. 

To  be  the  subject  of  correction,  a  mistake 
must  have  be&a.  mutual,  or  there  must  have 
been  a  mistake  of  one  party  influenced  by 
fraud  of  the  other.  Baker  t.  Harlan,  71 
Tenn.  (3  Lea)  606;  Graham  v.  Oulnn  (Ch. 
App.)  43  S.  W.  749. 

In  order  to  obtain  relief  herein,  the  com- 
plainant mast  sho^  that  it  made  a  mistake. 
It  cannot  obtain  a  decree  npon  a  mere  show- 
ing that  Shell  labored  under  a  misap- 
prehension, nor,  in  a  case  like  this,  upon 
showing  that  Shell  was  guilty  of  fraud.  A 
careful  consideration  of  the  record  before 
us  leads  to  the  conclusion  that  the  complain- 
ant made  no  mistake  whatever  In  the  ex- 
ecution of  this  deed,  according  to  the  in- 
formation possessed  at  that  time. 

Reformation  of  a  written  instmment  will 
not  be  decreed  where  the  instmment  accords 
with  the  purx>08e  of  the  parties  at  the  time 
of  its  execution.  The  parties  may  deprecate 
such  a  ccMitract,  bnt  they  are  not  oititled  to 
reform  It.  They  are  not  entitled  to  such  re- 
lief merely  because  their  intentions  were 
influenced  by  mistaken  considerations.  The 
question  always  is.  What  did  the  parties  in- 
tend at  the  time  they  contracted?  not  what 
they  would  have  done  if  they  had  been  better 
Informed. 

The  foregoing  statement  of  the  law  is  folly 
sustained  by  authorities,  both  In  this  Juris- 
diction and  othera  As  a  matter  of  fact,  we 
think  the  case  before  us  is  really  controlled 
by  Webster  v.  Stark,  78  Tenn.  (10  liea)  406. 

In  this  case  the  defendant  had  cotaln  land 
at  Greenbrier,  Tenn.,  laid  off  into  town  lots. 
Lots  numbered  17, 18,  and  21  were  adjacent 
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A  mfll  wu  locatad  ptinclptilly  on  lot  U,  par- 
Uallr  OD  lot  17.  Tbe  oomplalnant  Intended 
to  buy  ttie  land  on  whicb  tlie  mill  was  located 
and  a  lot  adjoining.  Tbe  d«ed  to  complalnr 
ant,  however,  called  for  Iota  21  and  19.  E(e 
filed  a  bill  for  reformatlaQ,  wblcii  ww  di^ 
mlsaed.   Tbe  oonrt  aald: 

"The  whole  difficulty  haa  been  occaatoaed  by 
the  fact  that  the  mill,  instead  of  beiog  on  one 
lot  alone,  was  partly  on  two  lota,  17  and  19. 
No  doubt  the  complainant  intended  to  bay  the 
land  on  which  the  mill  was  aitaated,  and  be  did 
boy  the  lot  on  which  he,  and  prcdiably  the  de- 
fendant, aupixiaed  it  waa  entirely  located,  and  on 
which  It  was  principally  located.  Ii,  trader 
this  mistake,  he  selected  lot  21  as  the  adjoin- 
ing lot  aad  contracted  for  it,  we  see  no  way  in 
wbch  we  can  correct  the  mistahe  by  giving  him 
the  other  lot  in  lieu.  The  mistake  waa  not  in 
the  contract,  or  in  the  writing  embodying  the 
eontraet,  but  of  an  extrinsle  fact,  whidi  fact, 
if  known,  would  probably  have  induced  the  par- 
ties to  make  a  different  contract.  The  mistake, 
such  as  it  was,  was  the  mistake  of  the  complain- 
ant, and  there  is  nothing  to  fix  the  defendant 
with  any  fault  in  the  premises.  The  written 
inatmment  drawn  up  by  him  embodies  the  con- 
tract of  the  parties  exactly  as  it  was  entered  in- 
to. T%ere  is  no  ground  for  interfering  with  it 
in  any  way."     Webster  t.  Stark,  supra. 

In  tbe  case  at  bar  the  mistake  was  merely 
one  of  extrinsic  fact  There  was  a  mistake 
as  to  the  dope  and  drainage  of  the  land  sold. 
Likewise,  tltere  was  a  mistake  as  to  the  iden- 
tity, or  name,  of  Sheep  Rock  Ridge,  bounding 
tbe  land  sold  on  tbe  north. 

In  a  Minnesota  case  a  deed  of  watnr  power 
called  for  60  cubic  feet  of  water  per  second. 
The  Intention  of  tiie  parties  was  to  convey 
sufficient  water  poww  to  run  a  mill  at  a 
particular  type.  It  was  supposed  from  pre- 
Tions  experience  that  60  cubic  feet  of  water 
per  second  would  be  sufficient  Later,  how- 
.ever.  It  was  fOund  that  146  cubic  feet  ot 
water  per  second  was  necessary  to  operate 
the  mill  and  ttieie  was  a  suit  for  reformation, 
vrhifSi  waa  dismissed.   The  court  said: 

"The  proposition  which  lies  at  the  foundation 
ot  all  suits  to  reform  is  that  the  oonrt  cannot 
make  such  a  contract  as  it  thinks  the  parties 
ought  to  have  made,  or  would  have  made  if  bet- 
ter informed,  bat  merely  makes  it  what  the  par- 
ties intended  it  sboold  be."  St  Anthony  Falls 
Water  Power  Go.  t.  Merriman,  35  Minn.  42, 
27  N.  W.  199. 

In  a  case  from  Indiana,  tenants  In  comm<Hi 
undertook  to  divide  equally  a  certain  tract 
of  land  and  they  executed  deeds  between 
themselves.  The  deed  of  one  of  them  except- 
ed from  tlie  conveyance  2%  acres  off  the 
east  side  of  the  tract  In  order  to  have  di- 
vided the  lands  equally,  as  intended,  the  ex- 
ceptlMi  should  have  been  1.20  acres  off  the 
east  side.  There  was  a  suit  for  reformation, 
which  was  likewise  dismissed.  The  court 
said: 

"There  was  no  such  mistake  in  either  of  their 
partition  deeds,  as  either  of  the  parties,  *  •  • 
oonid  have  obtained  relief  against,  in  a  court  of 
equity.  It  appeared  from  the  evidence  of  Mch 
of  the  said  parties  that  each  of  them  could  read 
and  write,  and  that  thdr  partition  deeds  were 
read  to  them  before  they  esecnted  the  deeds. 
1898.W.-66 


It  is  very  dear  from  their  testimony,  we  iltink, 
that  they  did  not  mistake  the  contents  of  the 
deeds,  but  only  the  effect  of  each  eobtents:  and 
that  the  misdescription  of  tbe  lands  intended  to 
be  conveyed,  in  each  of  said  deeds,  was  the  re- 
sult, not  of  the  mistake  of  the  parties,  but  of 
their  carelessness  in  not  procuring,  as  they 
might  have  done,  correct  descriptionB  of  tbe 
lands  before  they  executed  their  deeds."  Toops 
V.  Snyder  et  al.,  70  Ind.  664. 

To  the  same  effect  see  Armstrong  t.  Short, 
96  Ind.  326. 

In  a  Mississippi  case  there  was  a  large 
tract  of  land  Involved,  about  100  acres  of 
which  lay  north)  of  Plney  creek.  Seventy 
acres  of  this  land  north  of  Piney  creek  were 
conveyed  by  metes  and  bounds  to  one  Rowe. 
The  owner  then  conveyed  the  remainder  of 
the  tract  and  there  were  subsequent  convey- 
ances thereof,  excepting  100  acres  north  of 
Piney  creek,  supposed  to  have  been  deeded 
to  Rowe.  The  heirs  of  the  grantor  claimed 
80  acres  north  of  Plney  creek  not  included  in 
Rowe's  deed.  Tbe  last  purchaser  of  the 
large  tract  sought  to  have  his  deed,  and  pre- 
vious deeds,  reformed  so  as  to  except  only 
70  acres  north  of  Piney  creek,  on  the  theory 
tliat  the  intention  of  all  parties  bad  been  to 
exclude  only  such  of  the  land  as  Rowe  bad 
taken  under  his  deed.  Relief  was  denied, 
and  the  court  said: 

"It  Is  doubtless  true  that  but  for  miaappre- 
hension  as  to  the  extent  ot  the  operation  of  the 
deed  to  Rowe,  the  parties  would  have  proceeded 
differently;  but  that  is  not  the  question  for 
equity  to  consider  in  a  proceeding  to  reform 
contracts.  It  is  not  what  the  parties  would 
have  intended  if  tbey  bad  known  better,  but 
what  did  they  intend  at  the  time,  informed  as 
tbey  were."  Wise  v.  Brooks,  69  Miss.  891,  13 
South.  886. 

[4]  An  elaborate  supplemental  brief  is  filed 
by  the  learned  counsel  for  the  complainant  in 
which  it  is  Insisted  that  the  bill  herein  should 
be  treated  aa  one  for  construction  of  the 
deed  in  question,  rather  tlian  reformation  of 
such  deed.  This  suggestion  was  made  In  the 
case  for  tbe  first  time  in  this  court 

It  Is  Immaterial,  however,  whether  we  re- 
gard the  suit  as  one  for  construction  or  for 
reformation.  In  either  case,  the  purpose  of 
tbe  parties  at  the  time  the  deed  was  made 
would  determine  the  effect  of  the  instrument 
for  the  primary  rule  of  construction  of  con- 
tracts Is  to  carry  out  the  intention  of  tbe 
parties  thereto. 

[C]  The  suggestion  that  parol  evidence  is 
not  admissible  in  construing  deeds  cannot  be 
aoc^ted  in  this  case.  The  rule  relied  on  has 
well-known  exceptions.  The  case  of  the 
complainant  as  a  matt^  of  fact  rested  on 
extrinsic  testimony,  and  it  cannot  insist,  at 
this  time,  that  the  court  should  not  look  to 
the  pnxrf  to  determine  this  controversy. 

It  results,  from  the  authorities  and  our 
oonclnsioins,  heretofore  expressed,  that  the 
decree  of  the  chancellor  must  be  reversed, 
and  the  btU  dismlsseiL 
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OHBSAPBAJSE  &  O.  RT.  CO.  t.  CLARKE. 
(Court  of  Appeals  of  Eentvcky.    Dec.  15,  1918.) 

1.  Cabbiebs  4=>347(9)— SsiTiNa  Down  Pas- 

8EN0ERS— <2UX8TI0N  JOB   JCBT  —  CONTBIBU- 
lOBY  NeOUOENCB. 

In  a  passenger's  action  for  injury  while  at- 
temptioK  to  step  from  a  car  platform  to  an  ele- 
vatM  station  platform,  Kela,  on  the  evidence, 
that  whether  ue  passenger  took  the  chance  of 
a  known  peril  or  wus  guilty  of  contributory  neg- 
ligence was  for  the  jury. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1385, 1402;  Dec.  Dig.  <8=9347(9).] 

2.  Cabbiebs  «=>303(6)— SETnna  Down  Pas- 

8EN0EB&— FAOILITIES. 

A  carrier  is  bound  to  provide  its  passenj^ers 
with  reasonably  safe  and  convenient  facilities 
for  leaving  a  car. 

[ESd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  «S  1216,  1230,  1231;  Dec.  Dig.  «=> 
803(6).] 

Appeal  from  Circuit  Court,  Lewla  County. 

Action  by  Louvergne  Clarke  against  the 
Chesapeake  &  Ohio  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
pealB.    Affirmed, 

Worthington,  Cochran  &  Browning,  of 
Maysville,  for  appellant  Allan  D.  Cole  and 
H.  W.  Cole,  both  of  Maysville,  for  appelleeu 

CLAT,  G.  This  is  a  personal  injury  action, 
in  which  plaintiff,  Louvergne  Clarke,  recover- 
ed of  the  defendant,  Chesapeake  ft  Ohio 
Railway  Company,  a  verdict  and  Judgment 
for  $600.    The  railway  company  appeals. 

The  railway  company  operates  a  branch 
line  from  Carter  City,  iq  Carter  county,  to 
Garrison,  in  I«wls  county.  The  passenger 
coach  on  this  line  is  used  to  carry  both 
freight  and  passengers.  From  the  freight  end 
of  the  coach  there  is  no  exit  Hence  the  pas- 
sengers have  to  leave  the  coach  from  the  oth- 
er end.  On  June  23,  1913,  plaintiif  and  her 
husband  boarded  the  train  at  Carter  City  for 
the  purpose  of  going  to  Garrison.  The  east 
end  of  the  depot  platform  at  Garrison  Is 
higher  than  the  car  steps,  and  is  practically 
level  with  the  floor  of  the  car.  The  west  end 
of  the  platform  is  lower  than  the  car  steps. 
When  the  passenger  coach  was  stopped  op- 
posite the  elevated  part  of  the  platform,  it 
was  customary  to  place  a  plank  from  the 
car  platform  to  the  depot  platform  to  enable 
passengers  to  alight  When  the  coach  was 
stopped  opposite  the  low  part  of  the  depot 
platform,  a  box  or  stool  was  placed  at  the 
bottom  of  the  steps  for  the  use  of  passengers 
leaving  the  car.  On  all  prior  occasions 
when  plaintiff  was  a  passenger  on  the  train 
the  passenger  coach  was  stopped  opposite 
the  lower  part  of  the  platform.  On  the 
occasion  of  the  accident  the  passenger 
coach  was  stopped  opposite  the  elevated  por- 
tion of  the  platform.  It  was  then  between 
S  and  4  o'clock  in  the  afternoon.  When  the 
train  stopped,  the  conductor,  with  the  other 
train  employes,  was  engaged  in  uncoupling 


some  freight  cars  attached  to  the  rear  of  de 
train.  While  so  engaged,  the  passengers  be- 
gan to  alight  from  the  coa<!h.  Several  pas- 
sengers preceded  plaintiff  and  Jumped  from 
the  car  platform  to  the  depot  platform. 
Plaintiff  followed  suit,  and,  in  attempting  to 
make  the  step,  got  one  foot  on  the  edge  of 
the  depot  platform  and  then  slipped  and  fell, 
thereby  causing  the  injuries  of  which  sbe 
complains.  While  plaintiff  says  that  she  no- 
ticed the  distance  which  she  was  required  to 
step,  she  never  thought  it  was  so  far  until 
she  attempted  to  make  the  step.  The  con- 
ductor was  going  towards  the  rear  of  the  car 
when  the  accident  occurred.  She  never  re- 
quested her  husband  to  assist  her,  because  lie 
had  a  suit  case,  a  bundle,  and  their  little 
boy.  After  she  fell  the  conductor  assisted 
her. 

[1, 1]  The  only  error  relied  on  is  the  re- 
fusal of  the  trial  court  to  sustain  the  com- 
pany's motion  for  a  peremptory  instruction. 
It  is  argued  that  as  the  accident  occurred  In 
the  daytime,  plaintiff  knew  the  distance  from 
the  coach  to  the  depot  platform.  She  also 
knew  that  there  was  no  plank  across  the 
open  space,  and  no  employes  there  to  assist 
her.  She  did  not  call  on  her  husband  for 
assistance.  With  full  knowledge  of  the  cod- 
ditions,  she  attempted  to  make  the  step.  She 
did  not  step  far  enough,  and  therefore  fell. 
Hence  It  Is  claimed  that  the  accident  was 
due  to  her  own  negligence.  The  facts  of  this 
case  do  not  bring  it  within  the  rule  laid  down 
In  the  case  of  L.  &  N.  R.  R.  Co.  t.  Keith, 
68  S.  W.  468,  22  Ky.  Law  Rep.  698.  There 
the  train  upon  which  plaintiff  was  a  passen- 
ger went  beyond  the  station  platform  before 
stopping.  The  conductor  offered  to  back  the 
train  to  the  platform.  The  offer  was  refused, 
and  the  conductor  was  informed  by  plaintiff 
that  she  wished  to  alight  from  the  train 
where  it  stood.  Under  these  circumstances, 
it  was  hdd  that  sbe  took  the  risk  and  could 
not  recover.  Nor  does  the  doctrine  of  L.  & 
N.  R.  R,  Ca  v.  Rlcketts,  93  Ky.  116,  19  S.  W. 
182,  14  Ky.  Law  Rep.  19,  apply.  There  the 
company  had  provided  for  its  passengers  a 
well-lighted  platform  and  other  reasonably 
safe  facilities  to  enable  them  to  alight  from 
the  train.  It  was  held  that  a  passenger  who, 
with  knowledge  of  the  conditions,  stepped  off 
the  opposite  side  of  the  train,  where  there 
were  no  lights  and  no  platform,  did  so  at 
his  peril.  The  case  under  consideration  Is  not 
one  where  the  means  of  exit  were  safe  and 
plaintiff,  with  knowledge  of  the  conditions, 
voluntarily  chose  to  get  off  at  an  unsafe 
place.  It  Is  a  case  where  the  plaintiff  was 
Invited,  and  had  the  right,  to  alight  at  a 
place  where  the  company  was  under  the  duty 
to  provide  its  passengers  with  reasonably 
safe  and  convenient  facilities  for  leaving  the 
car.  Louisville  4  Nashville  R.  Go.  v.  Dyer, 
152  Ky.  ,264,  153  S.  W.  191,  48  L.  R.  A.  (N. 
S.)  816;   DIeckmanh  ▼.  Chicago,  etc.,  R.  Co., 
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14S  Iowa,  260.  131  M.  W.  076.  81  X*.  B.  A. 

(N.  S.)  888,  189  Am.  St  Rep.  420;  Smithera 
T.  Wilmington  Olty  R.  Co.,  6  PennewlU  (Del.) 
422,  67  Aa  167;  4  R.  C.  L.  |  651,  p.  1231. 
In  leaving  the  car  plaintiff  bad  the  right  to 
act  on  the  aaaumptlon  that  thla  duty  bad 
been  performed.  Aa  a  matter  of  fact,  the 
company  failed  In  Its  doty.  Preceding  her 
were  10  or  12  other  paasengera,  who  stepped 
from  the  car  platform  to  the  depot  platform. 
It  may  be  that.  If  plaintiff  had  stopped  and 
made  an  accnrate  calcnlatlon,  she  might  bare 
realized  the  danger.  As  It  was,  she  merely 
followed  the  liead  of  others  who  had  reached 
tbe  depot  platform  in  safety.  Plaintiff  says 
that  while  she  noticed  the  distance,  she  never 
tboo^t  It  so  far  until  she  attempted  to  make 
the  step.  In  view  of  these  facts,  we  cannot 
say  that  plaintiff  took  the  chance  of  a  known 
peril,  or  was  guilty  of  contrlbntoiy  negli- 
gence, as  a  matter  of  law,  bat  conclude  that 
these  questions  were  properly  submitted  to 
the  Jury. 
Judgment  affirmed. 


WILLIAMS  et  aL  V.  EAOLB  BANK  et  aL 
(Court  of  Appeals  of  Kentncky.    Dec.  6,  1916.) 

1.  TJstJBT  «=>6— CoRSTBTJCnON  OF  LaWS. 

Tbe  tendency  of  the  courts  of  all  tbe  states, 
as  well  as  tbe  federal  courts,  is  to  construe  the 
right  of  a  debtor  to  purge  bis  obligations  of  us- 
ury with  great  liberality,  and  to  permit  a  debt 
to  be  purged  of  all  usury  at  the  behest  of  an 
obligor  who  was  such  at  Uie  inception  of  the  in- 
debtedness. 

[EM.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  1 17;  Dec.  Dig.  «=»6.] 

2.  UsxTBY  ^s>88— Dernsk  — Chanqk  of  Ob- 

UOOBS. 

An  original  obligor,  when  sued  upon  a  re- 
newed evidence  of  the  debt,  may  purge  the  entire 
transaction  of  usury,  including  that  contained 
in  a  prior  obligation  evidencing  the  same  debt, 
although  there  was  a  change  oC  obligors  at  the 
date  of  the  seyeral  renewals. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  K  176-187;  Dec.  Dig.  «=»88.] 

8.  VvuKi  ^968-^>KrairsB— NovATioir. 

Where  a  stranger  to  the  debt  for  a  valid  con- 
sideration assumes  its  payment,  he  cannot,  when 
sued  thereon,  set  up  the  plea  of  usury  contained 
in  the  debt,  lince,  ai  far  as  he  is  concerned, 
there  is  no  taint  of  usury  in  the  debt  which  he 
agreed  to  pay,  and  the  entire  amount,  including 
the  usury  as  between  tbe  obligee  and  the  original 
obligor,  formed  the  consideration  of  his  undertak- 
ing to  pay  it,  so  that  there  is  a  complete  actual 
and  bona  fide  novation  of  the  debt. 

(Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  ff  142,  143;    Dec.  Dig.  «=>68.] 

4.  Dbubt  €=531— Ratb  o»  InTKBEar— Consid- 
KRATioR  FOB  Land. 
When  the  interest  is  more  than  the  legal 
rate,  but  is  promised  as  a  part  of  the  considera- 
tion for  land,  it  wiQ  not  be  regarded  as  usury  up 
to  tbe  time  of  maturity  of  the  note,  upon  the 
theory  that  the  usurious  rate  was  considered  by 
the  parties  as  constituting  a  part  of  the  consider- 
ation to  be  paid  for  the  property,  and  not  for 


the  forbearance  or  use  of  money  in  tiis  ordinary 
sense. 

[Ed.  Note.— For  other  cases,  see  Usury.  Cent 
Dig.  H  74,  78-81;   Dec.  Dig.  «=>31.] 

6.   USDBT      «=s>100(2)— DSFENSB— PaBTNKBSHIP 

— Entibety  ok  Obuoation. 
A  partner  who  by  an  agreement  relieved  his 
psrtner  of  all  liability  upon  the  partnership  in- 
debtedness could  insist  not  on  only  a  credit  of 
one-half  of  the  usury  contained  in  the  partner- 
ship indebtedness,  but  of  all  that  had  been  paid 
since  be  assumed  the  debt. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  H  225,  228,  233;  Dec  Dig.  «=>100(2).] 

6.  USITBT  e;9l6— Enfobceicent— Sitbtkbfuok. 

Usury  msy  not  be  collected  through  the  use 
of  any  trick,  device,  or  subterfuge. 

[Ed.  Note. — For  other  cases,  see  Usury,  Gent. 
Dig.  i  30;  Dee.  Dig.  <8=»ie.] 

7.  Apfeai.  and  Ebbob  €=>1151(1)— Rbmand— 
Calculation  op  Ububt. 

Where  the  calculation  of  usury  found  in  tbe 
record  on  appeal  is  coinplicated,  and  where  the 
decision  requires  a  different  calculation  than 
that  adopted  by  tbe  trial  court,  the  Supreme 
Court  would  not  make  the  calculation,  but  would 
recommend  it  to  be  done  upon  a  return  of  the 
case,  if  the  parties  did  not  agree  upon  the 
amount 

[BJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4499-4605;  Dec  Dig.  «=» 
1151(i).] 

Appeal  from  Circuit  C<oart  Ballard  County. 

Suit  by  the  Eagle  Bank  against  H.  A.  Wil- 
liams, the  Owensboro  Bank  &  Trust  Com- 
pany, and  others,  with  cross-petition  by  the 
Owensboro  Savings  Bank  &  Trust  Company, 
to  enforce  a  mortgage  lien,  etc.  Judgment 
for  plaintiff,  and  defendant  Owensboro  Sav- 
ings Bank  &  Trust  Company  and  defendant 
Williams  and  others  appeaL  Judgment  or- 
dering a  sale  of  land  and  the  confirmation  of 
the  sale  not  disturbed,  and  remainder  of 
judgment  reversed,  with  directions. 

C.  W.  Wells,  W.  Foster  Hayes,  and  J.  R. 
Hays,  all  of  Owensboro,  and  J.  B.  Wlckllffe, 
of  Wlckllffe,  for  appellants.  Ben  D.  Kingo, 
of  Owensboro,  for  appellee  bank. 

THOMAS,  J.  Prior  to  January  SO,  1901, 
the  appellant  H.  A.  Williams  ana  one  Little 
were  partners,  located  at  Owensboro,  Ey.. 
and  engaged  in  peculating  in  real  estate.  At 
that  time  they  were  owners  of  several  valu- 
able pieces  of  real  estate  in  Daviess  county, 
Ky,,  and  a  tract  of  land  containing  some- 
thing near  1,000  acres  In  Ballard  county,  Ky. 
They  were  then  considerably  Indebted  to  the 
Eagle  Bank,  and  to  the  Owensboro  Savings 
Bank  &  Trust  Company,  both  of  which  were 
located  and  doing  business  in  Owensboro. 
Tbe  Indebtedness  of  these  two  banks  consist- 
ed of  a  number  of  obligations,  each  of  which 
had  been  executed  by  the  firm  of  Little  & 
Williams  In  the  conduct  of  their  firm  busi- 
ness, and  in  procuring  money  with  which  to 
pay  for  the  land  purchased  by  the  firm,  and, 
in  some  Instances,  to'  pay  Interest  which  they 
were  unable  to  meet  on  these  various  debt^. 
At  the  date  mentioned  the  firm  owed  the  ap- 
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pellee  Eagle  Bank,  which  was  unsecured,  the 
sum  of  $3,438.75,  and  to  the  Owensboro  Sav- 
ings Bank  &  Trust  Company  an  unsecured 
debt  of  $3,970.04,  and  a  secured  debt  of  $7,- 
002.68.  Desiring  to  retire  from  the  partner- 
ship, little  on  that  date  entered  into  a  writ- 
ten agreement  with  his  i>artner,  Williams,  by 
the  terms  of  which  the  latter  agreed  to  as- 
sume and  pay  off  all  of  the  partnership  in- 
debtedness, Including  that  specitled  as  ow- 
ing to  the  appellees,  and  in  pursuance  to  that 
agreement  he  executed  deeds  to  his  partner, 
Williams,  to  the  various  tracts  of  land  which 
the  firm  owned.  Including,  of  course,  the  one 
In  Ballard  county.  Shortly  after  the  execu- 
tion of  these  deeds,  Williams,  in  furtherance 
of  his  agreement  to  assume  the  debts  of  the 
firm,  executed  to  the  Daviess  County  Title 
Company  a  mortgage  on  the  various  parcels 
of  real  estate  to  secure  bonds  with  coupons 
attached  which  he  at  the  same  time  execut- 
ed, and  which  were  made  payable  to  bearer. 
The  amount  of  the  bonds  thus  secured  by 
the  mortgage  on  the  Ballard  county  tract  of 
land  was  $4,000.  Three  thousand  one  hun- 
dred dollars  of  the  face  value  of  the  bonds 
issued  upon  the  Ballard  county  tract  of  land 
was  delivered  to  the  Eagle  Bank,  and  the  re- 
maining $900  was  delivered  to  the  Owens- 
boro Bank  &  Trust  Company  as  collateral  se- 
curity for  the  note  of  Williams  which  he  had 
executed  in  assuming  the  outstanding  debts 
of  the  previous  firm.  These  bonds  ran  for 
a  period  of  five  years,  which  matured  them  in 
1909,  and,  neither  they  nor  the  coupons  at- 
tached to  them  having  been  paid,  this  suit 
was  filed  in  the  Ballard  circuit  court  to  re- 
cover the  face  value  of  the  bonds  and  unpaid 
coupons,  with  interest  and  the  mortgage  up- 
on the  land  in  that  county  sought  to  be  en- 
forced. To  this  suit  the  Owensboro  Bank  & 
Trust  Company,  together  with  other  credi- 
tors of  Williams,  and  who  were  creditors  ot 
the  firm  of  Little  &  Williams,  some  of 
whom  had  levied  executions  on  the  land, 
were  made  parties  defendant.  The  Owens- 
boro Savings  Bank  &  Trust  Company,  which 
had  in  the  meantime  gone  into  the  hands  of 
a  receiver,  answered  by  such  receiver  and 
set  up  its  ownership  in  the  bonds  on  the 
Ballard  county  land  to  the  amount  of  $900, 
together  with  the  coupons  attached,  and 
sought  to  enforce  its  lien  against  the  land 
and  prayed  for  Judgment  and  sale,  as  did  the 
plalntitC,  Eagle  Bank. 

There  is  no  question  before  us  relative  to 
the  claims  of  other  creditors,  as  the  only 
appellees  here  are  the  Eagle  Bank  and  the 
receiver  of  the  Owensboro  Bank  &  Trust 
Company.  To  the  suit  of  the  Eagle  Bank 
and  to  the  cross-petition  of  the  Owensboro 
Bank  &  Trust  Company  the  defendant  Wil- 
liams set  up  a  plea  of  usury  which  these  re- 
spective banks  had  collected  from  the  firm  of 
Little  &  Williams  prior  to  the  dissolution  of 
it  at  the  time  herein  stated.  The  trial  court 
disallowed  tids  plea,  and  the  questioii  on  this 


appeal  trcai  that  Jndgment  by  WllUams  Is 
whether  he,  under  the  facts,  is  entitled  to  a 
credit  for  the  Usury  which  the  two  banks  in- 
volved collected  from  tlw  flrm  of  little  & 
Williams. 

['1]  The  tendency  of  the  courts  of  aU  the 
states,  as  well  as  those  of  the  federal  gov- 
ernment, is  to  construe  the  right  of  a  debtor 
to  purge  bis  obllgatians  of  osory  with  great 
liberality.  The  cidlection  of  usury  has  from 
time  immemorial  been  obnoxious  to  the  la'w. 
and  no  principle  of  public  j^licy  seems  to 
have  been  any  more  cherished  by  the  courts 
than  the  one  denying  the  right  of  the  credl- 
tac  to  collect  usury,  and  the  more  modem 
rule  in  this  and  other  courts  Is  to  permit  the 
purging  of  the  debt  of  all  usuy  at  the  be- 
hest of  an  obligor  who  was  such  from  the 
inception  of  the  indebtedness.  At  one  time 
It  was  held  by  this  court  that  a  substitntion 
of  an  obligor  for  a  former  (»e  would  create 
such  a  novation  of  the  debt  as  to  prevent  the 
plea  of  usury  being  interposed  in  a  suit  up- 
on the  renewal  note.  To  this  etFect  Is  the 
case  of  Smith  v.  Young,  11  Bush,  893;  but 
the  doctrine  which  it  announced  has  long 
since  ceased  to  be  binding  in  this  state,  and 
It  was  BO  recognized  in  the  case  of  Bill  v. 
Cornwall,  96  Ely.  612,  26  S.  W.  640,  16  Kj. 
Lew  Rep.  97,  when  the  court  therein  said: 

"The  case  ot  Smith  v.  Toung,  etc,  11  Bush, 
393,  has,  in  effect,  been  overruled  in  more  than 
one  reported  case,  and  in  several  MS,  opinions." 

Bee,  also.  Deposit  Bank  of  Owensboro  T. 
Bobertson,  34  S.  W.  23,  17  Ky.  Law  Rep. 
1252. 

In  the  Oomwall  Case  Uie  modem  doctrine 
is  stated  to  be: 

"If  the  original  obligor  la  still  bound,  all  usury 
will  be  purged  from  the  transaction  so  long  as  he 
remains  liable." 

Some  of  the  cases  from  this  court  pre- 
ceding the  Cornwall  Oase,  but  acknowledging 
the  rule  as  therein  stated,  are  Hart  t.  Hay- 
den,  79  Ky.  346;  Fltzpatrlck  v.  Apperson's 
Ex'r,  79  Ky.  272;  Budd  v.  Planters'  Bank, 
78  Ky.  61S;  Kendall  v.  Croudi,  88  Kjr.  198, 
11  B.  W.  687,  10  Ky.  Law  Rep.  993. 

[2]  The  rule  in  the  Cbmwall  Case  has 
steadily  been  followed  by  succeeding  opinion 
of  this  court  Whlnery  v.  Garrett,  71  S.  W. 
855,  24  Ky.  Law  Rep.  1668;  Shirley  v. 
Stephenson,  101  Ky.  618,  47  &  W.  681,  20 
Ky.  Law  Rep.  707;  Blakeley  v.  Adams,  68 
S.  W.  473,  24  Ky.  Law  Rep.  824;  B.  &  L. 
Assodation  v.  Daugherty,  84  S.  W.  1178,  27 
Ky.  Law  Rep.  768.  Bo  that  the  nile  is  now 
firmly  settled  in  this  state  that  an  original 
obligor,  when  sued  upon  a  renewed  evidence 
of  the  debt,  may  purge  the  entire  transaction 
of  usury,  including  that  contained  In  prior 
obligation  evidencing  the  same  debt,  al- 
though there  was  a  change  of  obligors  at  the 
date  of  the  several  renewals. 

[3}  The  rule  Is  equally  as  well  settled  that, 
where  a  stranger  to  the  debt  for  a  valid  con- 
sideration assumes  the  payment  of  it,  he  can- 
no^  when  suedi  avail  hlmsplf  of  the  plea 
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Of  vButy  ooBtalmd  in  the  debt  ^vMcb  be 
(MHRimed,  for  the  naaUeBt  reason  that,  bo  Car 
as  be  is  concerned,  tbeie  la  no  takit  of  nmuy 
in  the  debt  which  he  agreed  to  pay,  and  that 
the  entire  amount  of  it,  indudlng  the  nsnry, 
as  betwe«i  the  obligee  and  original  obligor, 
fomwd  the  oonalderation  for  bis  nadertaking 
to  pay  it.  In  this  case  there  la  a  complete^ 
actual,  and  bona  fide  noratlon.of  the  debt 
This  rule  is  Ulustrated  b;  the  cases  of  Mann 
T.  Bank  of  Blkton,  48  S.  W.  413,  20  Ky.  Law 
Repb  1083;  I^an  T.  Logan  Oounty  Bank,  66 
8.  W.  714,  21  Ky.  Law  Eep.  1518;  Parker 
T.  Zwelgart,  66  S.  W.  678,  22  Ky.  Law  Rep. 
113;  Wilcoxfion  t.  Morse,  44  S.  W.  142,  19 
Ky.  Law  Hep.  1830;  and  Burnett  v.  Y.  M. 
Bldg.  &  Loan  Association.  165  Ky.  68,  168 
8.  W.  609,  48  Lw  R.  A.  (N.  S.)  840.  As  Ulna- 
trating  the  rule  found  in  these  last  cases,  the 
Burnett  Case  is  a  fair  example.  There  the 
original  obligor  was  indebted  to  the  building 
and  loan  association,  to  seoare  which  the 
latter  held  a  mortgage  on  real  property.  The 
property  was  purchased  by  Bhmett,  who  as- 
sumed the  payment  of  the  mortgage  debt  as 
a  part  of  the  consideration  for  the  land. 
When  sned  npon  this  debt,  he  attempted  to 
plead  the  usnry  contained  In  It  as  between 
the  maker  thereof  and  the  building  and  loan 
association.  He  was  not  permitted  to  do  so, 
and,  denying  him  his  privilege,  the  court 
said: 

"Manifestly  the  liability  therein  assamed  by 
appellant  was  without  limitation  as  to  the 
amount  or  as  to  the  exclusion  of  usur^,  and,  this 
being  true,  whatever  usury  was  contained  there- 
in was  a  part  of  the  consiaeradon  to  be  paid  for 
the  house  and  lot  upon  which  the  martgata  ex- 
isted." 

[41  Tb»  role  is  also  well  estabUsbed  that, 
when  the  interest  is  more  than  the  legal 
rate,  but  is  promised  as  a  part  of  the  con- 
■Menitlon  for  land.  It  win  not  be  regarded 
as  nsnry  op  to  the  time  of  maturity  of  the 
note.  This  is  upon  the  idea  that  the  usuri- 
ous rate  was  considered  by  the  parties  as 
constituting  a  part  of  the  consideration  to  be 
paid  for  the  property,  and  not  for  the  for- 
bearance or  use  of  money  in  the  ordinary 
sense.  Some  of  the  cases  from  this  court  so 
holding  are  Gruell  t.  Smalley,  1  Dut.  368; 
Tonsey  v.  Robinson,  1  Mete.  663;  Watts  v. 
Nat  Bldg.  ft  Loan  AssodatioB,  102  Ky.  82, 
42  8.  W.  889,  18  Ky.  Law  Bep.  1007;  Askln 
▼.  Lebus,  4  8.  W.  306,  9  Ky.  Law  Bep.  162. 

[S,  I]  With  these  recognized  rules  before 
ns,  the  question  Is  wheHier  the  plea  of  usury 
is  open  to  the  defendant  Williams,  under  the 
facts  of  this  case,  and,  if  so,  to  what  extent; 
that  is,  if  he  is  entitled  to  avail  himself  of 
it  all,  may  he  receive  credit  by  all  of  the 
usury  paid  by  bis  old  Arm,  or  shall  be  be 
confined  to  his  pro  rata  part  of  It  as  between 
Mmself  and  his  partner.  Little,  which  in  this 
case  la  one-half? 

Before  the  dissolution  of  the  partneiAlp 
the  detlendant  Williams,  in  a  suit  upon  the 
partnership  obligations,  had  a  clear  right  to 
make  the  defense  of  nsury,  and  to  bav^  had 


fbe  indebtedness  credited  by  all  the  nsory 
wblcb  It  contained.  In  relieving  the  partner, 
Ut^e,  of  all  Uobillty  npon  the  partnership  ln> 
debtedneas,  we  fall  to  see  wherein  he  lost  his 
rigbt  to  Insist  apcn  a  credit  of  at  least  one- 
half  of  the  nsury.  Whether  be  woald  have  the 
rli^t  to  be  credited  with  all  tbe  nsuiy  if  this 
were  only  a  case  of  asmmlng  partnership  debts 
is  not  accessary  for  us  to  determine  now;  for, 
in  view  of  the  mle  last  above  referred  to, 
we  have  condnded  that,  aa  to  tbe  nsnry  con- 
tained in  Little's  part  of  the  firm's  debts, 
Ote  appellant  agreed  to  pay  it  in  considera- 
tion of  the  conveyance  to  him  of  Little's 
oae-half  interest  In  the  real  estate.  Tbe  part- 
nersh^  debts  whidi  Williams  agreed  to  as- 
sume and  pay  were  spedfted  in  the  contract 
between  ^iitnaoif  and  Little,  and,  so  far  as  the 
latter  ia  concerned,  this  formed  a  considera- 
tion for  tbe  half  of  the  land  owned  by  him, 
and  which,  under  the  preTaiUng  mle,  as 
seen,  would  prevent  the  Interpositioo  of  this 
plea.  If  each  partner  had  executed  his  sep- 
arate obligation  for  the  indebtedness  of  the 
flxm,  and  Williams  bad  agreed,  upon  the  dis- 
solntlon,  to  assume  and  pay  the  separate 
obligations  of  his  partner,  be  would  stand 
as  a  stranger  with  reference  to  them,  as  did 
the  purchaser,  Burnett  In  the  case  supra,  al- 
though sndi  obligations  may  have  been  ex- 
ecuted for  funds  which  were  put  Into  the  as- 
sets of.  the  firm.  Under  soch  oonditious, 
Williams  clearly  would  not  be  deprived  of 
his  right  to  rely  upon  the  plea  of  usury  with 
reference  to  bis  Individual  obligations,  which 
also  went  into  the  assets  of  the  firm.  In- 
deed, a  stmllar  condition  has  been  before  this 
court  in  the  case  of  Deposit  Bank  of  Owens- 
boro  V.  Robertson,  34  &  W.  23,  17  Ky.  Law 
Rep.  1262.  In  that  case  the  partners  had 
separated  the  partnership  debt  and  had  ex- 
ecuted their  individual  obligations  therefor. 
One  of  the  partners,  when  sued  upon  the 
note  which  he  executed,  endeavored  to  take 
credit  by.  the  entire  amount  of  usury  contain- 
ed in  all  of  the  partnership  indebtedness,  but 
it  was  held  that  he  was  entitled  to  recoup 
only  his  part  of  it  This  was  upon  'the 
ground  that  tbe  othar  partners  saw  proper 
to  pay  their  part  of  the  usury,  and  that  the 
defendant  conld  not  take  credit  by  that  which 
his  other  partners  saw  proper  to  pay  without 
complaint  It  might  be  insisted  that  there 
is  no  analogy  between  that  case  and  the  one 
we  have  here,  for  tbe  reason  that  the  sued 
partner  had  not  assumed  to  pay  the  pro  rata 
part  of  the  partnership  debts  which  had  been 
extlngalriied  by  his  other  partners,  but  we 
regard  this  difference  as  more  technical  than 
real,  because  In  the  case  we  are  considering 
Uttle  had  paid  his  debts  vrith  his  one-half 
Interest  of  the  partnership  realty,  and  which 
half  of  such  indebtedness  constituted  the 
ronslderatlon  that  Williams  agreed  to  pay, 
and  tinder  the  rule  with  reference  to  tbe 
consideration  of  real  estate  which  we  have 
found  to  exist  in  this  state  we  ar«  not  dia- 
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posed  to  extend  the  mie  against  the  payment 
of  usury  so  far  as  to  permit  the  appellant  to 
have  credit  by  the  nsury  represented  in  Lit- 
tle's portion  of  the  partnership  Indebtedness, 
although  the  question  might  be  different  (but 
which  Is  not  decided)  under  a  simple  agree- 
ment  of  a  continuing  partner  to  assume  the 
partnership  indebtedness.  See,  also,  Marks 
V.  Deposit  Bank  of  Owensboro,  50  S.  W.  1103, 
21  Ky.  Law  Rep.  117.  Under  similar  dr- 
cnmstances  the  Supreme  Court  of  Arkansas, 
in  the  case  of  Farmers'  &  Merchants'  Savings 
Company  v.  Bazore  et  aL,  67  Ark.  2S2,  64  S. 
W.  33d,  said: 

"In  a  (luitclaim  deed  for  his  interest  in  the 
property  m  controversy  made  by  Bazore  to  Wil- 
son, there  was  a  provision  that  Wilson  shoald 
pay  all  accounts  of  the  firm  in  which  they  were 
partners;  and,  if  this  Includes  the  note  to  the 
Farmers'  &  Mechanics'  Company,  Wilson  conid 
not  be  heard  to  plead  usury  as  to  Bazore's  half 
interest." 

To  hold  as  indicated  fally  recognizes  the 
salutary  doctrine  of  the  courts  that  usury 
may  not  be  collected  through  the  assistance 
of  any  character  of  trick,  device,  or  subter- 
fuge, and  yet  permits  an  actual  and  bona  fide 
novation  of  a  debt  whereby  the  plea  of  usury 
would  not  avail.  We  are  therefore  clearly  of 
the  opinion  that  appellant  had  the  right  to 
Insist  on  a  credit  of  one-half  of  the  usury 
contained  In  the  partnership  indebtedness, 
and  of  all  that  has  been  paid  since  he  as- 
sumed the  debts,  if  any,  and  the  trial  court 
erred  In  not  so  holding. 

It  is  Insisted  before  us  that  the  appellant 
should  have  had  credit  on  the  judgment  ap- 
pealed from  by  $1,600,  which  It  is  claimed 
either  had  been  collected  or  was  in  process  of 
collection  through  the  circuit  court  of  Da- 
viess county.  At  the  time  of  the  trial  it 
was  shown  that  this  Item  had  not  been  col- 
lected, and  we  are  convinced  that  neither 
the  Daviess  circuit  clerk  nor  the  Ballard 
circuit  clerk  would,  even  if  he  had  the  pow- 
er to  do  so,  permit  this  item  to  be  paid 
twice,  and  we  feel  that  it  will  be  properly  ad- 
justed, tf  it  has  not  already  been  done,  after 
the  return  of  this  case. 

[I]  Inasmuch  as  the  calculation  of  the 
usury  which  we  find  in  the  record  is  exceed- 
ingly complicated,  and  includes  the  entire 
amount  of  it  as  of  the  date  that  it  was  paid, 
and  aa  it  would  require  a  different  calcula- 
tion upon  the  basis  of  taking  credit  for  only 
one-half  of  the  usury  when  paid,  which 
would  be  equally  as  much,  tf  not  more,  com- 
plicated, we  have  not  seen  proper  to  make 
such  calculation.  This  can  be  done  upon  a 
return  of  the  case,  if  the  parties  do  not  agree 
upon  the  amount,  and  judgment  rendered 
after  giving  credit  as  indicated  for  the  sum 
found  to  be  due. 

It  is  apparent  that  one-half  of  the  usury 
by  which  the  appellant  may  be  credited  as 
herein  determined  will  not  extinguish  the 
debts  of  the  appellees,  but  that  they  will 


still  obtain  a  judgment  tor  some  amount, 
with  a  lien  on  uie  mortgaged  land.  There 
are  other  creditors  who  are  appellees,  and 
who  hold  liens  upon  the  land,  and  to  pay 
which  debts  it  will  be  necessary  for  the  land 
to  be  sold.  In  view  of  these  facts,  and  the 
further  one  that  appellant  agreed  that  tbe 
purchase  price  might  be  paid  into  court  at 
once,  and  without  the  acceptance  of  sale 
bonds,  and  as  it  appears  that  there  la  no 
error  in  ordering  a  sale  ot  the  land,  that 
part  of  the  Judgment  under  which  the  land 
was  sold  and  the  sale  confirmed  will  not 
be  disturbed.  If  it  becomes  necessary  for 
the  parties  to  take  additional  proof  upon  the 
amount  of  usury  to  which  the  appellant  Is 
entitled  to  be  credited  ho^undw,  they  shall 
be  permitted  to  do  so. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  proceed  in  accordance  with  this 
opinion. 


BLAI&  V.  FRALBT  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  6,  1910.) 

1.  Appeai.  asd  Ebbob  «3»1<M2(4)— RaviBW— 

HaBMLXSS   XiBBOB. 

In  a  suit  on  a  note  in  which  claims  were  al- 
leged by  way  of  counterclaim  and  set-off,  aa  to 
credits  due  defendant  for  personal  servxcea  in 
partnerBhip  transactions,  etc.,  as  it  was  nuuii- 
lestly  to  the  interest  of  both  parties  that  all  the 
matters  in  dispute  between  them  growing  out 
of  their  business  rdation  should  be  adjudicated, 
both  partieB  were  fully  apprised  of  all  the  is- 
sues made  by  the  pleadings,  and  each  had  op- 
portunity to  assert  his  claim  and  make  his  de- 
fense, error  of  the  court  in  refusing  a  motion  to 
strike  pafagraphs  from  the  answer  and  counter- 
claim was  not  prejudicial  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Apt>eal  and 
Error,  Cent.  Dig. J  4113:  iMc  Dig.  <S=>1042(4k 
Pleading,  Cent  Dig.  S  1144.] 

2.  Pabtnebbhif  4=>346— Aooonnmia — Costs 

— DiSCBETION  or  COUBT. 

In  the  settlement  of  partnerships  the  court 
has  discretion  in  adjudging  costs. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  |  820:  Dec  Dig.  i8=>346:  Costs, 
Cent.  Dig.  I  119.J 

3.  Costs  «=»32(5)  —  AoooumnTG  Bbtw^uc 
Joint  Ownebs. 

In  an  action  on  a  note  where  questions  of 
credits  due  defendant  because  of  dealings  of  the 
parties  with  lands  which  they  had  pundiased 
together  were  raised  by  way  of  set-off  and  coun- 
terclaim, if  the  parties  were  joint  owners  of  the 
lands,  on  judgment  for  plaintiff,  although  some 
of  defendant's  credits  were  allowed,  all  costs 
should  have  been  adjudged  against  defendant 

[£M  Note.— For  other  cases,  see  Goarts,  Gent 
Dig.  8  U4;   Dec.  Dig.  «=»32(5).] 

4.  Pabtnebbhiv  4s>83— Bxqbt  to  Oomfbrsa- 

tion— aobeement. 
Although  it  appears  that  defendant,  wh» 
was  partner  of  plaintiff  in  land  transactions, 
rendered  more  service  in  connection  with  the 
land  than  plaintiS,  in  the  absence  of  convlnciiw 
evidence  of  an  agreement  for  compensation,  and 
in  view  of  a  finding  by  the  referee  that  neither 
was  to  make  any  charge  for  services^  defendant 
is  not  entitled  to  compensation  for  his  servieei. 

[Ed.  Note. — For  other  cases,  see  Partnership^ 
Cent  Dig.  {  131;  Dec.  Dig.  (»=»83.} 
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6.  UsuHT  <t=a40   What  Conbtitotes— Note. 

It  ia  not  a  violatioii  of  tb«  usury  laws  to  add 

to  the  amount  of  a  debt  intereat  therein  at  0 

§er  cent,  for  one  year^  and  take  a  note  for  the 
ebt  and  interest  due  in  one  ^ear,  bearing  6  per 
cent,  interest  after  its  maturity. 

[Bd.  Note.— For  other  cases,  see  Urary,  Cent. 
Dig.  U  103-109;   Dec.  Dig.  «949.] 

Appeal  from  Circait  Court,  Morgan  CMtanty. 

Action  by  W.  O.  Blair  against  A.  J.  Fra- 
ley  and  othera.  From  a  Indgment  of  the 
drcolt  court  an  ezceptlona  by  both  parties 
to  report  of  a  master  commissioner,  plaintiff 
appeals.  Reversed  and  remanded  for  cor- 
rection as  indicated. 

Allan  N.  Cisco,  of  Grayson,  and  S.  Monroe 
Nickel],  of  Hazard,  for  appellant.  Gardner 
&  Redwine,  of  West  Liberty,  and  William  Q. 
Denring,  of  Wbitesburg,  for  appellee& 

CARROIX,  3.  The  appellant,  Blair, 
brought  this  suit  to  have  Judgment  on  a  note 
executed  to  him  by  A.  J.  Fraley  and  wife  on 
July  28,  1909,  for  |2,500,  due  in  12  months 
from  date  and  bearing  laterest  from  date  un- 
til paid,  and  also  to  enforce  a  lien,  given  to 
secure  its  payment,  on  seyeral  tracts  of 
land  described  in  the  petition.  The  only 
credit  to  which  the  note  was  entitled,  ac- 
cording to  the  petition,  was  $74.71,  as  of 
January  7,  1910.  By  way  of  answer,  set- 
off, and  counterclaim  to  this  suit,  Fraley 
averred  that  in  addition  to  this  |74.71  credit, 
he  was  entitled  to  a  credit  of  $300  on  the 
note  on  account  of  some  land  that  was  sold 
to  one  Frank  Gibson  for  $600,  all  of  which 
was  retained  by  Blair,  but  to  one-half  of 
which  Fraley  was  entitled.  He  further  set 
tip  that  in  December,  1905,  he  and  Blair  en- 
tered into  a  partnership  for  the  purchase, 
sale,  and  renting  of  land,  and  for  the  pur- 
chase and  sale  of  the  timber  thereon,  and 
that  the  services  he  rendered  in  connection 
with  the  partnership  of  business,  under  an 
agreement  that  he  should  te  paid  a  reason- 
able compensation  therefor,  were  worth  $5,- 
024,  one-half  of  which,  to  wit,  $2,612,  should 
be  paid  by  Blair,  and  he  asked  for  credit  on 
the  note  for  this  amount  He  further  set 
up  that  Blair  was  Indebted  to  him  In  the 
sum  of  $256  growing  out  of  a  timber  contract 
in  which  they  were  partners,  and  that  he 
^ould  have  a  credit  on  the  note  by  this  sum. 
For  reply  to  the  counterclaim  and  set-off, 
Blair  averred  that  the  $300  item,  for  which 
Fraley  sought  to  have  credit  on  the  note 
sued  on,  had  been  credited  by  him  on  an- 
other note  that  he  had  against  Fraley.  He 
denied  that  he  and  Fraley  were  partners  in 
the  business  of  buying,  renting,  and  selling 
land,  and  also  denied  that  Fraley's  services 
in  connection  with  the  land  they  owned  Joint- 
ly were  of  the  value  of  $5Q  per  month,  or 
more  than  $2  per  month,  or,  in  the  aggregate 
more  than  $204,  and  averred  that  bis  serv- 
ices were  worth  a  like  sum.  He  also  denied 
that  there  was  any  agreement  that  Fraley 


should  be  compensated  for  his  attention  to 
the  land,  and  averred  that  it  was  the  under- 
standing between  them  that  no  charges  for 
services  rendered  in  connection  with  the  land 
should  be  made  by  either  of  them.  He  fur- 
ther put  In  issue  Fraley's  claim  that  he  was 
entitled  to  a  credit  of  $256  on  the  note,  and 
further  averred  that  Fraley  was  indebted 
to  him  for  the  additional  sum  of  $62.50, 
evidenced  by  his  promissory  note.  In  a  re- 
joinder the  affirmative  matter  in  the  reply 
was  controverted. 

After  the  pleadings  were  made  up,  the 
caae  was  referred  to  the  master  commis- 
sioner of  the  court  to  settle  the  accounts  be- 
tween the  parties,  and  he  found:  (1)  That 
Fraley  and  Blair  were  not  partners  in  the 
land  transactions,  bat  that  they  were  Joint 
owners  of  several  tracts  of  land,  ea«di  one 
owning  an  imdivlded  one-half  Interest  there- 
in; (2)  that  Blair  rendered  as  much  service 
as  Fraley  did  in  looking  after  the  lauds  own- 
ed by  them,  and  that  neither  was  entitled  to 
make  any  diarge  against  the  other  for 
services  in  respect  to  the  land,  and  therefore 
Fraley's  claim  for  compensation  on  this 
account  was  rejected;  (S)  that  tixesce  was  a 
partnership  existing  between  Blair  and  Fra- 
ley in  a  logging  contract  with  the  Clearfield 
Lumber  Company,  and  that  Blair  owed  Fra- 
ley on  a  settlement  of  this  partnership  $250; 
(4)  that  on  November  19, 1907,  Fraley  execut- 
ed his  note  to  Blair  for  $3,250,  $240  of  which 
was  usury,  and  that  after  extracting  this 
usury,  the  face  of  the  note  at  the  time  of  Its 
execuUon  was  $3,010;  (5)  that  the  $2,500 
note  Bued  on  was  executed  in  renewal  of  and 
in  place  of  the  $3,250  note ;  and  that  Fraley 
was  entitled  to  a  credit  on  the  note  sued  on 
by  $74.71  and  $250,  leaving  a  balance  due 
Blair  as  of  March  20,  1915,  of  $2,9S9. 

On  exceptions  filed  to  tbia  report  by  both 
parties,  the  lower  court  adjudged  that  Blair 
and  Fraley  were  partners  in  the  land  trans- 
actions extending  over  a  period  of  some  nine 
years,  and  that  Fraley  was  entitled  as  com- 
pensation for  services  rendered  in  connection 
with  this  land  to  $1,700,  to  one-half  of  which, 
less  $102  allowed  Blair  for  one-half  the  value 
of  his  services,  he  should  have  a  credit  on 
the  note  sued  on.  He  further  api)arently 
found  that  Fraley  was  entitled  to  a  credit  of 
$99  paid  by  him  on  account  of  some  coal 
operations.  He  also  allowed  Fraley  $256  in 
place  of  the  $250  allowed  by  the  commission- 
er on  account  of  the  partnership  logging  con- 
tract, and  finally  found  that  Blair's  debt  was 
$2,500,  with  Interest  from  July  23,  1909,  sub- 
ject to  a  credit  of  $74.71  January  7.  1910, 
$256  AprU  20,  1911,  $112.91  April  1,  1914, 
on  account  of  usury,  and  $748  as  of  date  of 
the  Judgment  He  further  adjudged  that 
Blair  had  a  lien  on  the  land  to  secure  the 
payment  of  this  indebtedness,  and  also  to 
secure  an  agreed  indebtedness  for  $250  due 
him  In  the  division  of  the  land.    It  was  also 
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adjudged  that  Blair  should  have  a  personal 
Judgment  against  Fraley  for  $62.50,  with  In- 
terest from  January  11, 1911.  It  was  further 
adjudged  that  each  of  the  parties  should 
pay  one-half  of  the  costs  of  the  action. 

[1]  1.  On  this  appeal  It  is  Insisted  tiiat 
the  court  committed  error  In  overruling  a 
motion  to  strike  from  the  answer  and  coun- 
terclaim of  Fraley  the  second  and  third  para- 
graphs thereof,  but  we  shall  not  spend  any 
time  on  this  feature  of  the  case,  because  It  id 
manifestly  to  the  Interest  of  both  parties 
that  all  the  matters  in  dispute  between 
them  growing  out  of  their  business  relations 
should  be  adjudicated  In  this  suit  Both 
parties  were  fully  apprised  of  all  the  issues 
made  by  the  pleadings,  and  each  bad  an 
opportunity  to  assert  his  claim  and  make 
his  defense,  and  no  error  prejudicial  to  Blalr 
was  committed  by  the  court  in  permitting 
Fraley  to  set  iip  as  a  defense  all  the  mat- 
ters r^ed  on  In  his  answer  and  ooimter- 
claim. 

[2,  S]  2.  Were  the  lands  bought  and  owned 
t^  Blalr  and  Fraley  partnership  lands,  or 
did  they  own  them  merely  as  joint  owners, 
eadi  having  an  undivided  one^half  Interest 
in  the  land?  It  appears  that  during  the 
progress  of  the  suit,  and  a  few  days  before 
the  judgment  was  entered,  the  parties,  by  an 
agreement  which  is  a  part  of  the  record,  di- 
vided the  lands  between  them,  and  also 
agreed  that  the  $260  mentioned  in  the  judg- 
ment should  be  added  to  the  debt  sued  on  and 
be  a  lien  on  the  land  allotted  In  the  division 
to  Fraley.  So  that  whether  Blalr  and  Fra- 
ley were  or  were  not  partners  In  these  land 
transactions  Is  really  a  matter  of  very  little 
difference,  except  in  its  bearing  upon  the 
anestlon  of  costs  and  compensation.  It  is 
admitted  that  they  were  partners  In  the  log- 
ging contract  with  the  Clearfield  Lumber  Com- 
pany, and  if  they  were  partners  in  the  land 
transactions,  the  lower  court  had  a  discretion 
under  the  statute  in  adjudging  the  costs 
between  them,  whereas  if  there  was  no  part- 
nership, all  the  costs  should  have  been  ad- 
judged against  B^aley. 

The  evidence  upon  the  subject  of  the  part- 
nership is  very  conflicting.  Fraley  testifies 
they  were  partners  in  the  land  transactions, 
while  Blalr  testifies  they  were  not  partners, 
but  that  they  merely  bought  and  traded  in 
the  lands  as  joint  owners,  each  of  them 
owning  individually  an  undivided  one-half  in- 
terest, ^nie  commissioner  found  they  were 
not  partners,  but  the  chancellor  found  ihey 
were,  and  on  this  dispnted  question  of  fact 
we  are  disposed  to  follow  the  finding  of 
the  chancellor,  as  we  think  the  weight  of 
the  evidence  and  the  surrounding  circum- 
stances show  mat  It  was  tn  the  contempla- 
tion of  both  parties  that  tke  land  should  be 
partnership  land'.  Treating  them  as  part- 
ners In  the  land  transactions,  the  next  ques- 
tion is  this: 

[4]  8.  Should  the  tower  court  bare  allowed 


Fraley  any  oonyiensatlon  lof  his  servloeB  Id 
looking  after  these  lands?  The  rale  In  re- 
spect to  compensation  between  partners  la 
that.  In  the  absence  of  clear  and  convincing 
evidence  of  a  contract,  compensation  will  not 
follow .  merely  because  one  partner  renders 
more  service  in  connection  with  the  Arm's 
business  than  the  other,  and  while  it  appe&rs 
that  Fraley  did  render  more  service  in  con- 
nection with  the  land  thad  Blalr,  we  are  In* 
dined  to  think  that  he  should  not  have  any 
oompensHtlon  for  this  service,  in  the  atMience 
of  more  satisfactory  evidence  of  an  agree- 
ment that  he  should  l>e  compensated  than  ap- 
pears in  the  record.  Blair  says  that  there 
was  no  agreement  for  compensation  between 
them,  while  Fraley  says  there  was.  In  his 
finding  of  fact  upon  tliis  issue  the  commis- 
sioner said: 

"I  further  find  from  the  records  and  proof 
that  the  plaintiff,  Blair,  did  as  much  in  promot- 
ing the  deals,  and  renting  and  looking  over  and 
caring  for  the  lands  owned  by  them,  as  did  the 
defeaoant  Fraley,  and  that  neither  was  to  make 
any  charge  againat  the  other  for  said  services. 
Therefore  I  aUow  neither  one  anything  for  serv- 
ices rendered  herein." 

The  chancellor  found  that  while  both  par- 
ties rendered  services  in  connection  with  the 
land,  Blalr  should  have  $102  for  his  services 
and  Fraley  $850  for  his,  but  we  are  not  in- 
clined to  allow  either  any  compensation  for 
services  rendered  In  connection  with  this 
partnership  business. 

4.  Objection  Is  made  by  Blair  to  an  allow- 
ance of  $09  that  it  is  argued  was  adjudged 
as  a  credit  to  Fraley  on  account  of  individual 
money  expended  by  him  in  connection  with 
the  partnership  matters.  In  the  paragraph 
In  the  judgment  allowing  Fraley  compensa- 
tion for  services  to  the  partnership,  it  is  re- 
cited that: 

"To  this  amount  adjudged  to  the  defendant 
Fraley  there  Is  added  the  sum  of  $99,  money 
paid  out  of  his  individual  funds  for  exi>enBes 
and  for  labor  done  in  opening  coal  openingB." 

But  when  the  court  finally  came  to  ad- 
judge the  amount  due  Blalr  and  the  credits 
to  wtilch  Fraley  was  mtltled,  we  do  not  find 
ttiat  be  was  allowed  credit  by  this  $99.  Tlie 
judgment  in  this  respect  is  so  ambiguous  as 
to  leave  it  doulvtfni  whether  the  court  intend- 
ed or  not  to  give  Fraley  a  distinct  credit  by 
tills  $99.  Counsel  for  appellees  say  that  the 
court  Intended  to  charge  Blalr  with  one-half 
of  this  $99.  Fraley,  In  his  answer  and  conn- 
tenaalm,  does  not  assert  any  claim  for  $09, 
or  any  other  sum  on  account  Of  Individual 
funds  expended  for  the  benefit  of  the  part- 
nership, nor  do  we  find  in  the  commissioner's 
report  any  mention  of  this  $99.  Thiere  is, 
however,  evidence  showing  that  Fraley  did 
expend  some  of  his  Indivldnal  funds  in  atten- 
tion to  the  partnership  business,  and  we  are 
inclined  to  think  Fraley  should  have  credit 
on  the  note  sued  on  as  of  the  date  of  the 
Judgment  by  one-half  of  $99,  or  $49.00. 

5.  It  seems  that  Blair  and  Ftaley  wer» 
partners  in  a  logging  contract  wttb  the  Clear- 
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field  lumber  Oompftny,  and  that  in  the  floal 
adjustment  of  the  boalneea  between  the  part- 
nership and  the  Itimber  company  B^aley  had 
to  pay  $500,  one-half  of  which  aboold  have 
been  paid  by  Blair,  and  the  commissioner  al- 
lowed Fral^  credit  on  the  note  sued  on  by 
4290.  It  appears,  however,  that  the  chan- 
cellor in  his  Judgment  allowed  him  on  this 
Item  |S256.  \V1e  think  the  evidence  supports 
this  claim,  and  while  there  is  some  doubt  as 
to  whether  It  should  be  |2S0  or  $2B6,  we 
adopt  the  view  of  Che  chancellor  and  let  It 
stand  as  recited  In  the  Judgment 

[5]  6.  It  appears  that  the  commissioner 
aUoiwed  Fraley  credit  by  $240  usury  embrac- 
«d  In  a  note  for  $8,260  executed  by  Fraley 
to  Blair  on  November  19,  1907,  but  that  the 
dhancellor  found  that  Fraley  should  have 
credit  by  only  $112.91  on  account  of  this 
nsnry.  It  farther  appears  that  Fraley  owed 
Blalr  on  November  19,  1907.  $3,010,  and  that 
Interest  at  8  per  cent,  on  $3,000  for  one  year, 
namely,  $240.80,  was  added  to  the  sum  ac- 
tually due,  and  a  note  executed  for  the  prin- 
cipal sum  and  interest.  This  note  did  not, 
by  Its  terms,  eommence  to  bear  interest  un- 
til one  year  after  date,  or  until  its  maturity; 
and  it  Is  not  a  violation  of  the  usury  laws  to 
add  to  the  amount  of  a  debt  interest  thereon 
at  6  per  cent,  for  one  year  and  take  a  note 
for  the  debt  and  Interest  due  in  one  year 
hearing  6  per  cent  Interest  after  Its  maturi- 
ty. So  that  In  computing  the>  amount  due  on 
thk  $3,010  debt,  there  should  be  added  to  it 
$180.60  and  Interest  counted  on  $3,190.60 
from  Koveml>er  19,  1908,  to  be  credited  by 
the  payments  made  on  this  d^t  about  \rtilcb 
there  se«ns  to  be  no  dispute. 

7.  The  $^.50  note  due  from  Fraley  to 
Blalr  should  be  applied  as  a  credit  on  the 
$256  allowed  Fraley  on  account  of  the  log- 
ging contract 

8.  In  settlement  of  partnerships  the  court 
has  a  discretion  in  adjudging  the  costs,  and 
we  think  this  case  should  be  treated  as  the 
settlement  of  a  partnership,  and  that  one- 
half  the  costs  in  the  lower  court  and  in  this 
court  should  be  paid  by  each  party. 

The  Judgment  is  reversed,  and  on  a  return 
of  the  case  it  will  be  corrected  as  Indicated. 


0'GBAB.Y  V.  LOBCH. 
{Court  of  Appeals  of  Kentucky.    Dee;  7,  1916.) 
1.  Appkal  and  ESrob  €=»1225— Bonds— Drs- 

OBABOS  or  BintETT— 'BSLEABS   OF  CoSUBB?rT. 

The  fact  that  the  clerk  of  the  court  accepted 
as  one  of  the  sureties  on  a  supersedeas  bond, 
which  is  made  payable' to  the  Judgment  creditor 
and  which  is  for  Ms  benefit,  a  trust  company, 
which  was  not  by  its  articles  authoriced  to  eze- 
<!ute  such  a  bond  as  a  surety,  ^>es  not  release 
the  other  surety;  there  being  no  showing  that 
the  Judgment  creditor  was  in  any  way  respon- 
sible for  the  mistake. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
EiTor,  Cent  Dig.  {{  4729-4733 ;  Dec,  Dig,  «sd 
1226.J 


2.  Appbai.  Ain>  Bbsob  4bb1246— Bonnch- Ao- 

TION    AOAINST    SDBETT— AnSWKB— LeVT. 

In  an  action  on  a  supersedeas  bond,  an  an- 
swer by  a  surety  that  the  plaintiff  had  levied 
execution  under  his  jndgment  on  the  property 
of  the  judgment  debtor,  but  had  not  enforced 
the  lien  thereby  created,  without  any  allegation 
as  to  the  value  of  the  property  levied  on,  or 
that  the  levy  had  been  released  or  the  property 
in  any  way  placed  beyond  the  reach  of  the 
surety,  states  no  defense,  and  is  demurrable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  4798-48(36;  Dec.  Dig.  «=» 
1245.] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  F.  B.  Lorch  against  J.  M. 
O'Geary  and  another.  Judgment  for  the 
plaintiff  against  th«  defendant  O'Geary,  and 
he  appeals.    Affirmed. 

Rives  &  Shannon,  of  Lexington,  for  ap- 
pellant Wallace  Kulr  and  Chester  D. 
Adams,  both  of  Lexington,  and  Hays  & 
Hays,  of  Winchester,  tor  appellee. 

THONAS,  J,  Appellee,  F.  B3.  Lorch,  recov- 
ered Judgment  In  the  Clark  circuit  court 
against  J.  P.  Lacy  for  the  sum  of  $859.42, 
with  costs,  from  which  Judgment  Lacy  prose- 
cuted an  appeal  to  this  court.  There  was  a 
supersedeas  bond  executed  before  the  clerk 
in  the  usual  form,  and  In  the  body  of  whidi 
appeared,  as  sureties,  "Mutual  Loan  &  Trust 
Company,  by  J.  P.  Lacy,  Mgr.,"  and  the  name 
of  appellant  J.  M.  O'Geary.  The  name  of 
the  Mutual  Loan  &  Trust  Company  was  sub- 
scribed at  the  bottom  of  the  bond,  as  one  of 
the  obligors  therein,  by  Lacy  as  manager.  In 
the  same  manner  in  which  Its  name  appears 
In  the  body  of  the  bond,  and  following  Its 
name  ia  that  of  appellant,  O'Geary,  Lacy,  of 
course,  having  signed  the  bond  as  principal; 
and,  with  It  executed  in  this  manner.  It  was 
approved  by  the  clerk  of  the  court  On  the 
appeal  the  Judgment  was  affirmed,  and  this 
Is  a  suit  ffied  by  Lorch  against  the  sureties 
in  the  bond  to  recover  the  Judgment  interest, 
cost  and  damages.  Each  defendant  filed  a 
demurrer  to  the  petition,  and  that  of  the 
Mutual  Loan  &  Trust  Gomi>any  was  sustained 
and  the  petition  dismissed  as  to  It,  but  the 
demurrer  of  O'Geary  was  overruled,  and  he 
filed  an  answer  consisting  of  three  para- 
graphs, the  first  of  which  was  a  denial  of 
some  of  the  material  allegations  In  the  peti- 
tion, but  he  admitted  having  signed  the  bond 
as  a  surety  thereon.  In  the  second  para- 
graph he  pleaded  the  release  of  his  cosurety. 
Mutual  Loan  &  Trust  Company,  Insisting  that 
this  operated  as  a  release  of  himself,  and 
that  he  was  not  liable  thereon.  In  the  third 
paragraph  he  sou^t  to  be  relieved  because, 
as  he  alleged,  the  plaintiff,  after  the  return 
of  the  case,  had  procured  execution  against 
Lacy,  and  it  had  been  levied  on  some  prop- 
erty claimed  to  have  belonged  to  defendant 
in  the  execution,  and  It  Is  Insisted  that  it  was 
the  duty  of  the  appellant  to  have  followed  the 
levy  with  the  enforcement  of  the  lien  created 


4)=»Vor  other  omm  im  same  t«pl«  and  KBT^mniBIOt  In  aU  KeyNtunbend  iDisMt*  and  Indtous 
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by  It,  and,  having  failed  to  do  so,  the  appel- 
lant was  discharged.  A  demurrer  was  filed 
to  the  second  and  third  paragraphs  of  the 
answer  and  snstalned  by  the  court,  to  which 
exceptions  were  taken.  The  first  paragraph 
of  the  answer  was  then  withdrawn,  and 
Judgment  rendered  for  the  amount  sued  for, 
to  reverse  which  this  appeal  la  prosecuted. 
It  Is  not  shown  anywhere  In  the  record  the 
reasons  which  prompted  the  court  to  sustain 
the  demurrer  filed  to  the  petition  by  the 
Mutual  Loan  &  Trust  Company,  but  It  Is  In- 
timated in  briefs  of  counsel  that  It  was  not 
authorized  by  its  charter  to  become  surety 
for  others,  and  that  the  attempt  to  do  so  was 
ultra  Tires  and  void.  Conceding  this  to  be  a 
fact,  the  action  of  the  court  in  sustaining 
the  demurrer  raises  the  question  of  practice 
as  to  whether  its  competency  to  incur  the 
obligations  of  a  surety  should  afflrmatively 
appear  in  the  petition  filed  against  it,  or 
should  this  fact  be  manifested  by  answer? 
The  court  evidently  concluded  that  It  was 
the  duty  of  the  plaintiff  in  his  petition  to 
affirmatively  show  the  capacity  or  right  of 
the  coriwration  surety  to  become  such,  as 
there  is  nothing  in  the  petition  Indicating  the 
absence  of  such  legal  capacity.  We  shall  not 
enter  into  a  discussion  of  the  correctness  of 
the  court's  ruling  in  this  particular,  as  the 
question  is  not  presented  by  any  appeal  from 
the  judgment  releasing  the  corporation  sure- 
ty ;  and,  under  the  view  which  we  entertain, 
we  are  clearly  convinced  that  the  court  cor- 
rectly held  that  the  facts  set  up  in  the  two 
paragraphs  of  the  answer  of  O'Qeary  demur- 
red to  did  not  constitute  a  defense. 

[1]  Considering  the  matters  pertaining  to 
the  second  paragraph.  It  is  urged  upon  us  by 
counsel  for  appellant  that  the  doctrine  an- 
nounced in  the  two  cases  of  English  v.  Dycus, 
5  S.  W.  44,  »  Ky.  Law  Rep.  188,  and  Wilson, 
Receiver,  etc.,  v.  Unville,  etc.,  96  Ky.  50,  27 
S.  W.  857,  16  Ky,  Law  Rep.  340,  and  in  cases 
preceding  and  following  them  apply  to  the 
facts  of  this  case,  and  that  as  appellant's 
cosurety  was  by  the  Judgment  of  the  court  re- 
leased from  the  bond  sued  on,  this  ipso  facto 
operated  as  a  release  of  himself.  The  cases 
referred  to,  as  well  as  others,  both  preceding 
and  succeeding,  hold  the  rule  in  this  state 
to  be  that  the  officer  whose  duty  it  is  to  take, 
approve,  and  accept  official  bonds  must  do 
so  in  such  a  way  as  to  obligate  each  surety 
whose  name  appears  to  the  bond,  and  if  he 
should  fall  to  do  so,  whereby  one  of  the  sure- 
ties who  appears  to  have  signed  the  bond  is 
released,  this  will  operate  as  a  release  of  all 
of  the  sureties.  Our  investigations,  however, 
show  that  the  cause  for  the  release  of  the 
particular  surety  resulting  in  the  discharge  of 
his  cosureties  in  the  cases  heretofore  before 
this  court  was  not  because  of  the  incapacity 
of  the  particular  surety  released,  but  because 
of  the  failure  of  the  officer  taking  the  bond 
to  comply  with  some  formality  in  Its  execu- 
tion, and  which  compliance  was  essential  to 


bind  the  particular  snrety.    The  oosnr^les 
might  well  rely  upon  the  officer  taking  tlie 
bond  to  see  to  it  that  all  legal  formalities 
were  complied  with  so  as  to  bind  all  the  sure- 
ties in  so  far  as  the  legality  of  the  execution 
of  the  bond  is  concerned.    It  might,  however, 
be  different  as  to  the  legal  capacity  of  the  re- 
leased surety  to  enter  into  such  an  obligation. 
The  officer  taking  the  bond  might  well  be  pre- 
sumed to  do  hlB  duty  with  reference  to  tlie 
manner  in  which  it  should  be  dene,  but  it  is 
a   different  propoeltlMi   as  to  whether    be 
should   be  compelled  to  know  wliether    an 
offered  surety  is  an  infant,  married  woman 
or  an  insane  person,  or,  if  a  oorporotLcKi, 
whether  its  articles  permitted  it  to  incur  sn<di 
obligations.     Hut,  however  this  may  be,  -we 
are  convinced  that  the  doctrine  of  those  cases 
should  not  be  extended  beyond  the  facts  ap- 
pertaining to  them.    As  stated,  the  obliga- 
tions considered  by  those  cases  are  official 
bonds;  the  only  named  obligee  in  them  is  tbe 
commonwealth  of  Kentucky,  and  under  tbe 
law  any  member  of  the  public  who  may  be 
aggrieved  by  any  action  of  the  officer  execat- 
Ing  the  bond  may  bring  suit  thereon,  but  even 
this  would  have  to  be  done  in  the  name  of 
the  commonwealth,  for  his  use  and  benefit. 
We  are  clearly  of  the  opinion  that  the  role 
announced  by  those  cases  should  not  be  ex- 
tended so  as  to  Include  bonds  of  tbe  nature 
and  character  of  supersedeas  bonds.    The  lat- 
ter Class  of  obligations  are  either  payable  to 
a  designated  obligee,  or  to  a  particular  class 
of  named  obligees,  and  there  are  nnmeroaa 
cases  from  this  court  to  the  effect  that  the  re- 
leasing of  a  surety  on  sudi  obligations  will 
not  affect  the  liability  of  the  cosureties,  un- 
less the  release  is  brought  about  by  some  act 
of  the  obligee  himself,  and  such  is  the  rule 
applicable   to   private   obligations.     Among 
the  cases  from  this  court  are  Smith  v.  Mor- 
berly,  etc.,  10  B.  Mon.  266,  62  Am.  Dec.  543 : 
Cook  V.  Boyd,  16  B.  Mon.  556 ;  Janes  v.  Shel- 
Cyville  Fire,  Life  &  Marine  Insurance  Go.,  1 
Mete.  58;   Terry,  etc.,  v.  Bazlewood,  1  Duv. 
104;    Hall  v.  Smith,  14  Bush,  611;    Wheeler 
V.  Bank,  107  Ky.  655,  65  S.  W.  652,  21  Ky. 
Law  Rep.  1146,  49  L.  R.  A.  315 ;    Wills  v. 
Evans,  38  S.  W.  1090,  18  Ky.  Law  R^.  1067, 
and  Warren  et  aL  v.  Louisville  Leaf  Tobacco 
Exchange,  55  S.  W.  912.    As  illustrating  the 
rule  announced  by  these  cases  we  will  briefly 
consider  only  two  of  them,  Terry,  &tc^  y.  Has- 
lewood,  and  Wills  v.  Evans. 

In  the  Terry  Case  an  act  of  the  Legislature 
passed  at  its  1859-60  session  required  the 
proprietors  of  tobacco  warehouses  in  the  city 
of  Ixiulsville  to  enter  into  a  bond  to  be  ap- 
proved by  the  mayor  and  general  council  of 
the  dty,  payable  to  the  commonwealth,  and 
in  the  sum  of  $10,000,  conditioned  that  the 
warehouseman  would  pay  over  to  the  owner 
of  the  tobacco  which  he  might  sell  its  pro- 
ceeds, and,  providing  that  If  he  should  fail 
to  do  so,  that  the  injured  party  might  main- 
tain suit  on  the  bond.    The  bond  reifaired  of 
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the  irarehonseman  bad  been  taken  In  strict 
-conformity  to  the  requirements  of  the  statute, 
but  It  turned  out  that  the  name  of  one  of  the 
sureties,  T.  T.  Stockton,  had  not  been  legally 
subscribed  to  the  bond  so  as  to  bind  him  as 
surety.  His  cosureties  relied  on  his  release 
as  a  defense  In  a  suit  brought  against  the 
warehouseman  and  his  sureties  in  the  bond, 
but  this  court  declined  to  give  the  effect  of 
the  release  of  Stockton  Insisted  upon  by  the 
defendants,  and  held  them  liable,  notwith- 
standing the  release  of  Stockton,  and.  In  do- 
ing so,  said: 

"Regarding  the  principle,  then,  as  settled  by 
this  court,  It  is  deemed  best  to  adhere  to  the 
dedshm,  at  least  until  some  weighty  and  suffi- 
cient reasons  shall  be  presented  for  a  departure 
therefrom." 

In  the  case  of  Wills  v.  Bvans  the  court  bad 
under  consideration  the  effect  of  the  release 
of  a  surety  In  a  guardian's  bond,  who,  at  the 
time  he  signed  It,  was  a  minor.  His  cosure- 
ties, when  sued  upon  the  bond,  relied  upon 
the  tact  of  his  release  as  a  defense,  but  the 
court  declined  to  give  it  that  effect,  and.  In 
doing  80,  said: 

"It  does  not  foUow,  however,  as  seems  to  hare 
been  held  by  the  trial  court,  that  the  other 
sureties  are  thereby  released.  In  some  cases, 
notably  In  taking  sheriff's  bonds,  the  county 
judge  has  been  held  to  a  strict  adherence  to  the 
methods  provided  by  law  for  the  extension  of  the 
obligation  by  the  sureties,  and  on  his  failure  to 
have  the  bond  signed  in  such  way  as  to  bind 
aU,  the  other  sureties  have  been  discharged. 
This  rule  has  not  .been  adopted  in  other  states, 
and  win  not  be  extended  here  to  tiie  disadvan- 
tage of  infants,  for  whose  protection  such  bonds 
are  executed.  Bach  surety,  without  any  fraud 
or  misrepresentation  practiced  on  him  by  the 
officer  taking  the  bond  or  by  the  ward,  signed 
the  bond  in  question,  and  undertook  that  the 
principal  should  faithfolly  perform  his  duties." 

In  the  case  now  under  consideration,  the 
bond  is  made  payable  to  the  plaintiff  In  the 
judgment,  the  appellee,  Lorch.  We  are  un- 
able to  see  wherein  the  clerk  in  taking  such 
bonds  is  acting  any  more  on  behalf  of  the 
plaintiff  in  the  judgment  than  he  does  on  be- 
half of  the  defendant  who  is  seeking  relief 
through  the  execution  of  the  bond,  and  if  the 
clerk  should  make  a  mistake  In  accepting  a 
surety  who  is  Incompetent,  we  are  not  pre- 
pared to  say  that  the  consequences  of  such  a 
mistake  should  fall  on  the  plaintiff  whose 
judgment  is  sought  to  be  questioned  by  the 
proposed  appeal,  rather  than  on  the  defend- 
ant and  those  who  are  endeavoring  to  assist 
him  to  question  the  correctness  of  Uie  judg- 
ment by  appealing  therefrom.  Indeed  there 
is  good  authority  for  the  proposition  that 
such  mistake  on  the.  part  of  the  clerk  In  the 
acceptance  of  this  particular  character  of 
bond,  unless  the  obligee  therein  was  a  party 
to  it,  is  not  a  defense  to  a  suit  on  the  bond. 
It  was  so  held  by  the  superior  court  In  this 
state  in  the  two  cases  of  Oaines  v.  GrifBtb, 
13  Ky.  Law  Rep.  263,  and  Watson  v.  Johnson, 
13  Ky.  Law  Rep.  336.  In  4  Corpus  Juris, 
1256,  the  rule  is  stated  to  be: 


"Mistake  or  fraud  in  the  exeentioa  of  a  bond, 
whereby  the  obligors  execute  a  bond  different 
from  the  one  intended,  is  available  as  a  de- 
fense only  in  case  the  obligee  was  a  party  to  the 
fraud  or  mistake." 

If  the  clerk  In  the  instant  case  mistakimly 
accepted  the  name  of  Mutual  Loan  &  Trust 
Company  when  at  the  time  It  was  without 
legal  capacity  as  adjudged  to  become  surety 
thereon,  the  obligee  on  the  bond  (appellee), 
not  being  A  party  to  the  mistake,  cannot  be 
affected  thereby,  and  the  other  sureties  can- 
not be  released  because  of  such  mistake.  We 
think,  In  the  character  of  obligations  of  the 
one  now  under  consideration,  the  policy  of 
the  law  Is  beat  served  by  requiring  those  who 
become  obligors  therein  as  sureties  to  them- 
selves exercise  at  least  a  reasonable  degree 
of  diligence  to  discover  not  only  the  charac- 
ter of  obligation  which  they  dgn,  but  also 
whether  others  who  sign  i  It  with  them  have 
the  capacity  to  do  so,  and,  If  they  possess 
such  capacity,  whether  they  have  in  reality 
become  obligated  tbeieon. 

[2]  In  regard  to  the  matters  reUed  on  in 
the  third  paragraph  of  the  answer,  there  is 
nothing  to  show  the  character  of  property 
that  was  levied  upon,  or  whether  It  was  suf- 
ficient to  have  realized  any  portion  of  the 
judgment!  and,  if  so,  how  much,  nor  is  It 
shown  that  such  levy  had,  in  any  manner, 
been  released,  or  that  by  any  acts  of  the  ap- 
pellee any  of  the  property  of  the  principal  in 
the  bond  had  been  placed  beyond  the  reach 
of  any  of  bis  creditors,  or  his  sureties  on  his 
appeal  bond.  There  Is  no  fact  shown  which 
would,  under  any  rule  of  law  known  to  us, 
relieve,  pro  tanto  or  otherwise,  the  appellant 
from  the  full  amount  of  the  bond. 

It  results,  therefore,  that  the  judgment  ap- 
pealed from  is  correct,  and  It  is  affirmed. 


VIRGINIA  IRON,  COAL  &  COKE  GO.  y. 
SEWELL. 

(Court  of  Appeals  of  Kentucky.    Dec.  6,  1916.) 

1.  BOTTITDABIKS  «=»37(3) ->  BVIDBRaX  —  SUTFI- 
OIEROY. 

In  an  action  to  trj^  title  to  mineral  rights  in 
land,  evidence  held  sufficient  to  sustain  a  judg- 
menL  locating  the  boundary  line  of  land,  con- 
veyed to  plaintiffs  predecessor  in  title,  and  ad- 
judging plaintiff  owner  of  coal. and  other  mineral 
rights  embraced  thereby. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  J{  186-191;  Dec.  Dig.  «=»37(3).] 

2.  Taxation  «=»734(9— SHxamr's  Dekd— Va- 

UDITT. 

Although  the  statutes  with  reference  to  the 
sale  of  land  for  taxes  have  placed  the  burden  of 
proof  upon  the  taxpayer  to  show  noncompliance 
by  the  officer  with  the  law,  as  he  may  stiU  show 
the  absence  of  essential  facts  necessary  to  consti- 
tute the  sale  valid,  where  It  was  shown  that  land 
conveyed  by  a  sheriff's  deed  was  not  listed  for 
taxes  or  assessed  for  taxation  that  year,  the  sheiv 
ifTs  deed  was  invalid. 

[Ed.   Note. — For   other   cases,    see   Taxation, 
Cent.  Dig.  If  1470,  1471;  DocTbig.  «=>734(2).] 


*3»F0r'otlMr  eases  ■••  laiiM  toplo  ana  KXrY-NCUBER.  in  all  Ksr-Numbered  Diaests  and  Indasw 
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Appeal  from  Olrcidt  Conrt,  Perry  Ooanty. 

Suit  by  Lizzie  Sewell  against  the  Virginia 
Iron,  Coal  &  Coke  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Hie  following  Is  tbe  plat  referred  to  In 
the  opinion: 


Stldham  left  snrrlvliig  Um  eight  dUldreo, 
who,  as  heirs  at  law,  ialieBited  the  land  in 
qaestlon,  ezclnslTe  of  the  mineral  rights  con- 
reyed  by  their  f after  to  Benjfunin  Sewea 
The  interest  of  the  above  heirs  at  law  In  the 
land  was  conveyed  by  deed  of  July  SU,  1887. 


Wootton  &  Moxgan,  of  Hazard,  for  appel- 
lant. Jouett  &  Jonett,  of  Winchester,  and 
Miller  &  Wheeler,  of  Hazard,  for  appellee. 

SETTLE!,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Perry  circuit  court,  declaring 
appeUee  tbe  owner  of  the  common  and  cannel 
coal  on  a  301-acre  tract  of  land  in  Perry  coun- 
ty, the  right  to  the  use  of  sucb  timber  tbere- 
^m  as  may  be  found  necessary  to  mine  and 
sell  the  coal,  and  also  the  right  of  ingress  and 
egress  over  and  upon  tbe  lands  for  the  same 
purpose;  the  rights  referred  to  being  claim- 
ed under  a  deed  of  January  3,  1808,  from 
Samuel  Stldbam  to  Benjamin  Sewell  and 
deeds  from  the  children  and  heirs  at  law  of 
the  latter  to  appellee. 

Samuel  Stldbam,  Benjamin  Sewell's  gran- 
tor, continued  the  owner  of  tite  lands,  exclu- 
sive of  the  mineral  rights  which  he  had  con- 
veyed tbe  latter,  until  bla  death.     Samuel 


to  one  T.  P.  Trigg,  trustee,  which  appeUee 
claims  wrongfully  attempted  to  convey  tbe 
coal  land  and  other  mineral  rights  on  a  part 
thereof  that  Samuel  Stidbam,  on  January  3, 
1858,  by  deed,  had  conveyed  to  Benjamin 
Sewell.  Appellant  claims  the  land  and  miner- 
al rights  under  the  conveyance  from  Samuel 
Stidham's  heirs  to  Trigg,  trustee,  and  several 
intermediate  deeds  bringing  tbe  title  down 
to  it,  and,  also,  under  a  deed  from  the  sheriff 
of  Perry  county,  following  an  alleged  sale  of 
tbe  land  for  taxes.  It  is  also  the  contention 
of  appellant  that  the  coal  and  other  mineral 
rights  to  which  it  claims  title  under  the  deeds 
referred  to  are  not  embraced  by  tbe  deed 
from  Samuel  Stidham  to  Benjamin  Sewell, 
from  whose  heirs  appellee  acquired  title. 

The  important  questions  presented  by  the 
appeal  for  our  decision  are:  (1)  Does  the 
Judgment  of  the  circuit  court  properly  locate 
the  l«nd  oontalniag  the  coal  and  other  mlner- 
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al  rlghta  conveyed  by  Samuel  Stldbam  to  Ben- 
jamin Sewell:  (2)  U  the  Bheiifl's  deed  to  ap- 
pellant a  valid  conveyance? 

The  boundary  of  the  land  the  coal  in 
which  was  conveyed  by  the  deed  from  Samuel 
Stldham  to  Benjamin  Sewell  In  theredn  given 
as  follows ; 

"BeglnninK  at  a  large  dm  tree  on  the  north 
aide  of  the  river,  mnnlnc  up  the  river  so  aa  to 
indade  all  the  coal  that  belongs  to  lald  Btid- 
ham;  thenoe  crossing  the  river  nmning  uj^  the 
river  to  Scalem  brandi ;  thence  ranning  np  the 
ridge  with  Stidhsm's  line  to  the  top;  thence  back 
down  aroond  the  ridge  to  the  lower  end  of  Stid- 
ham's  farm  to  three  beeches." 

Two  sarveys  were  made  of  the  land  pre- 
paratory to  the  trial,  one  by  W.  H.  C.  Strong 
and  the  other  by  William  PnrsIfuU.  Strong's 
snrvey  was  accepted  by  the  circuit  court  as 
the  coRQCt  one.  It  is  sbowoi  by  the  plat 
m«Tfcftd  "Uap  No.  1,"  made  a  part  of  his 
d^KMltion,  from  which  it  appears  that  the 
boundary  of  the  Benjamin  Sewell  deed  as 
estabUAed  by  htm  begins  at  an  elm  at 
letter  "A"  on  the  map,  runs  thence  to  the 
letters  B,  0,  D,  B,  V,  Q,  and  again  to  A,  the 
beginning  corner.  We  are  convinced  from 
the  record  of  the  correctness  of  the  boundary 
of  the  Benjamin  SeweU  land  as  thus  fixed 
by  Strong,  as  the  surveying  was  done  in 
conformity  to  the  boundary  given  in  the  deed 
from  Samuel  Stldham  to  Benjamin  Sewell 
and  by  the  identification  of  the  comers  and 
lines  thereof  made  by  William  Campbell  and 
T.  W.  Couch,  both  of  whom  were  present 
when  the  surveying  was  done.  These  wit- 
nesses are  residents  of  the  neighborhood, 
and  WiUlam  Campbell  Is  quite  an  old  man, 
wbo  had  been  familiar  with  the  boundary  of 
the  land  from  the  time  it  was  conveyed  to 
Sewell  by  Stldham.  Campbell  not  only  iden- 
tified the  elm  at  letter  A,  but  also  the  point 
at  B  where  the  line  crosses  the  river,  and 
the  three  beeches  at  O,  these  beeches  stand- 
ing Just  across  the  river  from  the  elm  and 
being  the  last  objects  called  for  In  the  bound- 
ary of  the  SeweU  deed.  Other  witnesses,  not 
so  familiar  with  the  lines  of  the  Sewell  deed 
as  were  Campbell  and  Couch,  also  testified 
to  the  location  of  the  lines  and  comers  as 
established  by  Strong.  To  test  the  accuracy 
of  his  work  Strong  also  surveyed  the  lines  of 
the  land  conveyed  by  Samuel  Stldham  to 
Jeremiah  Stldham,  which  lies  on  both  sides 
of  the  river  and  the  northern  line  of  which, 
called  a  conditional  line  in  the  deed  from 
Samuel  to  Jeremiah  Stldham,  constitutes  the 
southern  boundary  of  the  Benjamin  Sewell 
land.  This  line  of  the  Jeremiah  Stldham 
tract  crosses  the  river,  as  does  that  of  the 
Benjamin  Sewell  land,  at  letter  B,  near  the 
mouth  of  the  Scalem  branch,  and  from  that 
p<dnt  runs  with  Little  Scalem  branch  to  O, 
at  the  top  of  a  ridge  which  constitutes  a 
comer  of  the  Jeremiah  Stldham  tract  From 
that  point  on  the  top  of  the  ridge,  in  ninnlng 
by  the  description  of  the  boundary  as  given 
In  the  Sewell  deed.  Strong  was  compelled  to 
nm,  as  he  did,  the  last  line  down  the  ridge  on 


the  opposite  side  to  the  beginning.  ladeail, 
it  will  be  recalled  that  the  language  of  the 
deed  descriptive  of  that  part  of  the  bound- 
ary is  "thence  back  down  around  the .  ridge 
to  the  lower  Mxd  of  Stldham's  farm  to  three 
beeches."  According  to  the  evidence  there 
is  no  other  ridge  down  which  the  surveyor 
could  have  run  except  that  from  O  to  D,  D  to 
B.  B  to  F,  from  F  to  the  three  beeches  at  G, 
which  stand,  fuxosstlie  river  from  the  elm 
at  A,  the  beginning  corner.  The  survey  show- 
ed, however,  that  the  boundary  contained 
301  aqres  instead  o<  the  24S  acres  called  for 
in  the  deed.  In  view  of  the  absence  froas  the 
Benjamin  Sewell  deed  of  the  courses  and  dis- 
tances eonstitutlng  tb«  boundary  of  the  land 
thereby  conveyed,  we  are  unable  to  see  how 
the  survey  could  have  been  mor«i  oorreetly 
made  than  was  done  by  Strong.     < 

[1]  PuKdfnll's  snrvey  Is  manifestly  leas  ac- 
curate. In  his  work  he  did  not  stop  at  the 
top  of  the  ridge  at  or  after  leaving  point  0, 
and  from  there  run  down  the  ridge  to  the 
beginning,  as  required  by  the  deed,  but  cross- 
ed the  ridge  and  ran  on  down  to  what  is 
known  as  Meeting  House  branch,  frcKn  which 
he  crossed  another  ridge  to  the  right  fork  of 
Forked  Mouth  creek  or  branch,  thence  up 
Forked  Mouth  and  back  to  the  ridge,  which 
he  again  crossed  before  reaching  the  three 
beeches.  He  admits  that  he  did  not  have 
with  him  a  copy  of  the  deed  from  Samuel 
Stldham  to  Benjamin  SeweU;  that  in  the 
surveying  done  by  him  he  did  not  attempt 
to  foUow  the  description  of  the  boundary 
of  the  land  as  given  in  that  deed;  tJbat  none 
of  the  comers  or  lines  were  pointed  oat  to 
him  by  any  one  claiming  to  know  them :  that 
his  work  was  done  from  field  notes  furnldied 
him  by  one  of  appaUaat's  attorneys,  and 
whether  they  were  correct  or  not  he  was 
unable  to  stat&  It  is  our  conclusion  that  the 
Judgment  of  the  chancellor  in  locating  the 
boundary  of  the  land  conveyed  by  the  deed 
from  Samuel  Stldham  to  Benjamin  SeweU, 
and  adjudging  appeUee  the  own»  of  the  coal 
and  other  mineral  rights  embraced  thereby, 
is  fairly  sustained  by  the  weight  of  the  evi- 
dence. 

[2]  It  Is  now  necessary  to  determine  wheth- 
er the  deed  from  the  sheriff  of  Ferry  county 
to  appellant,  resulting  from  the  aUeged  sate 
of  the  SeweU  land  for  tax  for  the  year  1907, 
Is  a  vaUd  conveyance.  While  tn  Moseley  v. 
HamUton,  etc.,  136  Ky.  680,  124  S.  W.  894; 
Husbands  t.  Polivick,  128  Ky.  662,  06  S.  W. 
826,  29  Ky.  Law  Rep.  800,  and  James,  Audi- 
tor, V.  Blanton.  1S4  Ky.  803,  121  S.  W.  051, 
123  S.  W.  328,  we  held  that  the  provisions  of 
the  present  statutes  with  reference  to  the 
sale  of  lands  for  taxes  has  been  to  abolish 
the  rule  which  required  the  purchaser  at  a 
tax  sale  to  show  full  compliance  with  the 
law,  so  that  a  sheriff's  deed,  conveying  land 
that  had  been  sold  for  taxes,  makes  out  for 
the  purchaser  a  prima  fade  case,  manifest- 
ing a  good  title  to  the  land  conveyed,  the 
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taxpayer  may,  nevertheleas,  In  an  attack  npon 
Buch  deed  for  fraud  or  mistake,  or  In  de- 
fense of  his  right  to  the  land  against  the 
purchaser  at  the  tax  sale,  show  that  the  offi- 
cer did  not,  In  fact,  comply  with  all  the 
requisites  of  the  statute.  The  effect,  there- 
fore, of  these  decisions  Is  to  put  the  burden 
of  proof  upon  the  taxpayer  and  require  him 
to  prorve  a  noncompliance  upon  the  part  of 
the  officer  with  the  law,  but  he  may  still 
show  the  absence  of  the  essential  facts  nec- 
essary to  constitute  the  sale  a  valid  one. 
Although  the  deed  from  the  sheriff  purports 
to  show  that  the  land  In  question  was  sold 
for  taxes  due  for  the  year  1907,  and  that 
there  was  no  redemption  of  the  land  by  the 
owners,  as  allowed  by  law,  it  was  clearly 
established  by  the  evidence  Introduced  In  a.-p- 
pellee's  behalf  that  the  land  was  not  listed 
for  taxes  for  that  year.  This  evidence  was 
furnished  by  the  testimony  of  I.  D.  Davis, 
clerk  of  the  Perry  county  court,  who  was 
also  clerk  at  the  tbne  the  alleged  sale  of  the 
land  for  the  taxes  was  made,  and  was  given 
after  an  examination  of  the  assessor's  books 
of  the  county  and  other  books  in  his  office. 
In  which  such  sales  and  reports  thereof  are 
required  by  law  to  be  recorded.  It  goes 
without  saying  that  without  a  listing  or 
assessment  of  the  land  for  taxation,  either 
by  the  county  assessor,  sheriff,  or  other  offi- 
cer itoBsesslng  such  power,  there  could  have 
been  no  legal  sale  of  it  for  a  tax  thereon.  In 
view  of  this  state  of  case  we  are  unable  to 
say  that  the  circuit  court  erred  In  holding 
the  deed  from  the  sheriff  to  appellant  in- 
valid. 

For  the  reasons  indicated  the  judgment  is 
affirmed. 


DOTSON  V.  DOTSON  et  aL 

(Oourt  ot  Aweals  of  Kentucky.    Dec.  8,  1916.) 

1.  Reuainders  *=»17(3)— Actions— Running 
or  Statute. 
Ky.  St.  f  2506,  declares  that  an  action  fcff 
the  recovery  of  real  property  can  only  be 
broaght  within  15  years  after  the  right  accrued, 
while  section  2606  declares  that,  if  at  the  time 
the  right  of  action  accrued  the  person  entitled 
to  sue  was  an  infant,  married  woman,  or  of 
nnsound  mind,  then  such  person,  or  the  ijeraon 
claiming  under  him,  may,  though  the  period  of 
15  years  has  expired,  bring  the  action  within 
3  years  after  the  disability  waa  removed.  Sec- 
tion 2508  declares  that  the  period  within  wiiidi 
an  action  for  the  recovery  of  real  property  may 
be  brought  shall  not  in  any  case  be  extended 
beyond  30  years  from  the  time  at  which  the 
right  to  bring  the  action  first  accrued  to  plain- 
tin  or  the  person  through  whom  he  claims. 
Plaintiff,  a  married  woman,  entitled  to  a  re- 
mainder in  land  in  which  her  mother  had  a 
life  estate,  shortly  before  coming  of  age  con- 
veyed her  remainder  to  the  mother's  husband. 
In  1884,  12  years  after  the  conveyance,  the 
mother's  husband  conveyed  the  land  to  defend- 
ant, who,  dest>ite  the  Ufe  estate,  entered  into 
possession,  claiming  to  own  the  land  in  fee. 
Plaintirs  mother  died  in  1908,  and  in  1914 
plaintiff  sued  to  obtain  cancellation  of  her 
deed.    Held  that,  as  she  might  at  any  time  aft- 


er readiing  her  majority  have  sued  to  csancd 
her  deed,  and  as  defendant's  poaseasion  despite 
the  outstanding  life  estate  was  adverse  as  to 
her,  ber  right  to  sue  was  barred  by  the  30- 
year  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  (  16;  Dec  Dig.  «=>17(3):  limita- 
tion of  Actions,  Cent.  Dig.  f|  231,  401.] 

2.  HusSANu  AND  Wm  «s»9— Bents  or  LcAitd 

OF  Wife. 
Under  Oen.  St  e.  52,  art  2,  f  1,  dedaring 
that  marriage  shall  give  to  the  husband  daring 
the  life  of  the  wife  no  estate  or  interest  in  ber 
land  except  the  use  thereof  with  power  to  rent, 
a  hnsband  is. entitled  to  the  rents  ot  land  in 
which  his  wife  had  a  Ufe  estate,  and,  the  wife 
having  died  before  him,  no  right  to  collect  rent 
from  one  in  possession  passed  to  the  wife's 
personal   representative. 

[Ed.  Note. — BV)r  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  22,  30-37;  Dec.  Dig.  «=»9.] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  Keziah  Dotson  and  another 
against  D.  H.  Dotaon.  From  a  Judgment  Cor 
plaintiffs  whldi  denied  some  of  the  relief 
sought,  d^endant  appeals,  and  plalntUFa 
cross-appeal.  Reversed  on  original  and  af- 
firmed on  cross  ai^>eal. 

Roscoe  Tanover  and  J.  S.  CUne,  both  of 
PlkeviUe,  O'Bear  4"  WUliams,  of  Frankfort, 
and  Hager  &  Stewart,  of  Ashland,  for  appel- 
lant Hobson  &  Hobson,  of  Pikevllle,  J.  P. 
Hobson  &  Son,  ot  Frankfort,  and  J.  M.  Bowl- 
ing, of  PlkeviUe,  for  appellees. 

TURNER,  J.  Appellee  Keziah  Dotson's 
maiden  name  was  Keziah  Smith,  she  being 
the  daughter  of  George  and  Elizabeth  Smith, 
and  born  on  the  26th  of  January,  1851. 
When  she  was  a  small  child  her  father  died, 
and  thereafter  her  mother  married  one  John 
Charles,  who  died  in  the  year  1869,  leaving  a 
will  by  which  he  devised  the  lands  in  contro- 
versy to  his  widow,  Elizabeth,  for  life,  and  in 
remainder  to  his  stepdaughter,  the  appellee 
Keziah  Smith,  now  Dotson. 

In  1869  Keziah  Smith  was  married  to  W. 
R.  Dotson,  she  at  the  time  being  18  years  of 
Qge,  and  thereafter.  In  1870,  her  mother,  Elixa- 
beth,  married  Q.  D.  Dotson,  the  father  of  W. 
R.  Dotson.  Thereafter  all  of  the  parties  for 
a  time  lived  on  the  land  in  question,  the 
mother,  Mizabeth,  having  a  life  estate,  and 
the  daughter,  Keziah,  the  remainder  interest 

On  the  10th  of  January,  1872,  16  days  be- 
fore Keziah  became  21  years  of  age,  she  and 
her  husband,  W.  R  Dotson,  conveyed  the 
land  in  question  to  O.  D.  Dotson ;  the  mother, 
Elizabeth,  stlU  retaining  her  life  estate. 
Shortly  theretifter  Keziah  and  W.  R.  Dot- 
son  removed  to  another  tract  ot  land  In  the 
vicinity.  Elizabeth,  the  holder  ot  the  life 
estate,  and  G.  D.  Dotson,  her  husband,  the 
holder  under  this  deed  from  Keziah  of  the 
remainder  interest,  continued  to  occupy  the 
lands  until  about  1876,  at  which  time  under 
some  verbal  arrangement  or  agreement,  the 
purpose  of  which  is  claimed  to  have  been  the 
recanting  of  the  trade  betwe^i  G.  D.  Dotson 
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and  Keslah  whereby  She  had  conveyed  to 
him  her  remainder  Interest,  Kezlah  and  her 
hasbapd,  W.  B.  Dotson,  moved  back  <m  the 
tract  of  land  in  qoetftton,  and  remained  there 
during  the  year  1876  and  a  part  of  the  year 
1876.  They  again  in  1876  moved  off  ot  the 
land,  and  from  that  time  until  the  spring  of 
1884  Elisabeth,  the  holder  of  the  life  estate, 
and  her  husband,  O.  D.  Dotson,  the  holder  of 
the  remainder  interest  under  Kedab's  deed, 
continued  to  occupy  the  land ;  Elizabeth  nev- 
er having  at  any  time  parted  with  her  life 
estate. 

In  the  spring  of  1884  O.  D.  Dotson  con- 
veyed the  land  in  question  to  his  half-brother, 
the  appellant,  D.  H.  Dotson,  and,  notwith- 
standing bis  wife,  £31izabeth,  failed  to  Join 
him  in  the  deed,  she  and  her  husband  prompt- 
ly upon  the  sale  and  conveyance  by  6.  D. 
Dotson  to  D.  H.  Dotson  moved  off  of  the  land 
and  gave  the  possession  thereof  to  D.  H. 
Dotson,  althou^  Elizabeth  at  the  time,  and 
at  all  times  up  to  her  death  In  1908,  was  the 
bolder  of  the  life  estate. 

The  deed  of  Kezlah  and  W.  R.  Dotson  to 
G.  D.  Dotson  dated  the  10th  of  January,  1872, 
pnrp(»ts  only  to  convey  to  the  grantee  their 
Interest  in  the  tract  of  land  in  question,  but 
the  deed  from  O.  D.  Dotson  to  D.  H.  Dotson 
undertakes  to  convey  to  the  grantee,  with 
covenant  of  general  warranty,  the  full  title 
to  the  property  embraced  therein. 

According  to  the  evidence,  the  appellant, 
D.  H.  Dotson,  from  the  time  he  entered  on 
the  land  in  AprU,  1884,  up  to  the  trial  of  this 
action  in  the  lower  court  had  been  in  actual 
possession  of  the  property,  living  on  It  each 
and  every  day  of  that  time,  and  during  most 
of  that  time  the  appellee  Kezlah  Dotson 
lived  in  the  neighborhood,  and  a  part  of  the 
time  in  sight  of  the  property,  and  not  only 
knew  of  his  possession  but  witnessed  through- 
out those  years  his  repeated  improvement  of 
the  same  in  every  way. 

Elizabeth,  the  mother  of  Kezlah,  lived  un- 
til October,  1908,  at  which  time  she  died  with- 
out ever  liaving  parted  with  her  life  estate 
in  this  property,  although  she  and  her  hus- 
band had  given  possession  of  the  same  to  D. 
H.  Dotson  under  her  hnsbafld's  sale  to  him  in 
1884.  From  1872,  when  the  appellee  Ke7iah 
Dotson,  together  with  her  husband,  made 
the  deed  to  O.  D.  Dotson,  until  Hay,  1914, 
when  this  action  was  brought,  Kezlah  Dot- 
son  was  at  all  times  a  married  woman  and 
under  the  disability  of  coverture. 

In  May,  1914,  Kezlah  brought  this  suit  to 
have  canceled  the  deed  made  by  her  and  her 
husband  in  January,  1872,  to  G.  D.  Dotson, 
and  the  deed  made  by  G.  D.  Dotson  to  D.  H. 
Dotson,  and  to  have  it  adjudged  that  she  was 
the  owner  of  the  land  in  fee.  During  the 
pendency  of  the  first  action  another  action 
was  instituted  by  the  administrator  of  Eliza- 
beth Dotson,  the  mother  of  Keciah,  seeking 
the  recovery  of  the  rental  value  of  the  prop- 
erty from  D.  H.  Doixon  during  the  life  of 


EUzaUeth  Dotson.  The  two  actions  were 
consolidated,  and  the  court  on  a  final  hearing 
canceled  the  two  deeds  in  question,  and  ad- 
Judged  Kezlah  to  be  the  owner  of  the  laud, 
but  adjudged  In  the  other  suit  that  the  rents 
should  be  oltaet  against  the  improvements, 
and  from  that  Judgment  D.  H.  Dotson  has  ap- 
pealed, and  the  appellees  prosecute  a  cross- 
appeal  from  BO  much  of  the  Judgment  as  off- 
sets the  rents  against  the  Improvements. 

[1]  Several  defenses  were  Interposed  by  the 
defendant,  but  the  only  one  we  deem  it  neces- 
sary to  consider  is  that  of  limitation,  he 
having  pleaded  the  30-year  statute  in  bar  of 
the  plaintifCs  right  to  recover.  The  sec- 
tions of  the  statutes  involved  are  2505,  2506, 
and  2508,  which  deal  with  limitations  of  ac- 
tions for  the  recovery  of  real  estate.  These 
sections  are  as  follows: 

"Sec.  2505.  An  action  for  the  recovery  of  real 
property  can  only  be  brought  within  fifteen 
years  after  the  tight  to  inatitate  it  first  ac- 
crued to  the  plaintiU,  or  to  the  person  through 
whom  he  claima. 

"Sec  2506.  If,  at  the  time  the  right  of  any 
person  to  bring  an  action  for  the  recovery  of 
real  property  first  accrued,  such  person  was  an 
infant,  married  woman,  or  of  unsound  mind, 
then  such  person,  or  the  person  claiming  through 
him,  may,  though  the  period  of  fifteen  years 
has  expired,  bring  the  action  within  three  yeaxs 
after  the  time  audi  diaanility  is  removed.   *   *  * 

"Sec.  2S08.  The  period  within  which  an  Ac- 
tion for  the  recovery  of  real  property  may  be 
brought  shall  not,  in  any  case,  be  extended  be- 
yond thirty  years  from  the  time  at  which  the 
right  to  bring  the  action  first  accrued  to  the 
plaintifiF,  or  the  person  through  whom  he  claima 
by  reason  of  any  death  or  the  existence  or  con- 
tmuance  of  any  disability  whatever." 

While  it  Is  perfectly  apparent  from  a  read- 
ing of  these  sections  that  It  was  not  the 
legislative  purpose  that  the  15-year  statute 
should  mn  against  persons  laboring  under 
the  disabUities  prescribed  in  section  2606,  and 
that  such  persons  should  have  a  period  of  3 
years  after  the  removal  of  such  disabUities 
within  which  to  institute  action,  it  Is  likewise 
perfectly  clear  from  the  provisions  of  section 
2508  that  it  was  the  purpose  of  the  Legisla- 
ture to  prescribe  a  period  beyond  which  no 
disability  would  preserve  the  right  to  Insti- 
tute an  action.  All  statutes  of  limitations 
are  statutes  of  repose,  and  evidence  a  pur- 
pose by  express  legislation  to  fix  the  time 
within  which  persons  must  assert  their  rights 
BO  that  dealings  and  tradings  among  them 
may  not  be  hampered  or  hindered  by  conflict- 
ing claims  of  title;  and  particularly  has  this 
policy  application  to  our  system  of  recorda- 
tion of  real  estate  titles. 

The  plaintiff's  suit  Is  essentially  one  to 
have  canceled  the  deeds  In  question  and 
to  recover  the  land,  which  would  necessarily 
follow  If  the  deeds  were  canceled,  and  her 
action  for  this  purpose  was  brought  in  May, 
1914.  The  prayer  of  her  petitlom  Is  that 
these  two  deeds  be  canceled,  and  that  she 
be  adjudged  to  be  the  owner  of  and  be  award- 
ed possession  of  the  lands  la  controversy. 

The  vital  questions  In  the  case  are:     (1) 
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When  did.  the  right  to  bring  this  action  ac* 
erne  to  the  plaintiff?  and  (2)  Was  the  hold- 
ing of  the  appellant,  D.  H.  Dotson,  and  his 
vendor,  6.  D.  Dotson,  adverse  to  the  appellee 
Kezlah  Dotson? 

The  conrts  of  this  state  many  times  have 
considered  cases  where  a  vendee  was  holding 
under  a  conveyance  of  title  taken  from  the 
holder  of  the  life  estate,  and  without  excep- 
tions almost  have  held  that  such  a  vendee 
was  not  holding  adversely  to  the  remainder- 
man, and  that,  there  being  no  right  of  entry 
by  the  latter  until  the  expiration  of  the  par- 
ticular estate,  the  statute  of  limitation  did 
not  begin  to  run  against  him  until  that  time; 
that,  no  matter  how  long  one  might  remain  In 
possession  under  title  from  the  holder  of  the 
life  estate,  It  was  not  adverse  to  the  re- 
mainderman. 

But  here  we  have  a  wife  holding  the  life  es- 
tate and  her  husband  holding  the  remainder 
interest  under  a  v(rfdable  deed  from  the  re- 
mainderman. We  have  the  holder  of  the  life 
estate  and  the  Infant  holder  of  the  remainder 
interest  living  on  the  property,  the  holder  of 
the  life  estate  presumably  In  possession.  We 
then  have  the  Infant  bolder  of  the  remainder 
interest  conveying  her  Interest  to  the  hus- 
band of  the  holder  of  the  lite  estate,  and  then 
Immediately  removing  from  the  place  and 
leaving  the  husband  and  wife  so  heading  the 
Ufe  estate  and  the  remainder  interest  In  pos- 
session of  the  property.  Then  a  few  years 
later  we  have  the  holder  of  the  remainder 
Interest  so  holding  under  a  voidable  deed  con- 
veying or  nndertaklng  to  convey  before  the 
expiration  of  the  particular  estate  the  full 
title  to  another,  and  we  have  the  holder  of 
the  life  estate  and  the  holder  of  the  remain- 
der estate  delivering  possession  to  the  vendee 
of  the  holder  of  the  remainder  interest  al- 
though the  Ufe  estate  holder  has  never  parted 
with  her  title,  and  we  have  this  vendee  of 
the  holder  of  the  remainder  Interest  thus 
taking  possession  from  the  holder  of  the 
Ufe  estate  and  the  holder  of  the  remainder  In- 
terest, improving  the  property,  exercising 
every  possible  act  of  ownership  over  it  for 
nearly  25  years  during  the  life  of  the  holder 
of  the  life  estate  without  interference  from 
her,  and  for  more  than  80  years  btfore  tlie 
institution  of  this  action. 

The  only  basis  upon  which  the  plalntifrs 
right  to  recover  Is  predicated  is  her  right  to 
have  set  aside  her  deed  made  in  infancy.  It 
is  conceded  that  if  it  is  set  aside  she,  under 
the  will  of  Charles,  took  the  remainder  In- 
terest in  the  land.  Her  right  of  action  ^t 
no  time  depended  upon  her  right  of  entry  or 
upon  the  determination  of  the  life  estate. 
The  right  of  possession  did  not  affect  her 
right  to  bring  an  action  to  have  set  aside 
this  voidable  deed.  She  is  now  seeking  in 
this  action  to  recover  by  having  her  voidable 
deed  set  aside,  the  very  thing  which  she  could 
have  maintained  an  action  to  recover  at  any 


ttme  after  the  lezecatlon  at  her  deed  In  Jan- 
uary, 18T2. 

The  fact  that  bar  mother,  the  holder  of  the 
Ufe  estate,  was  atill  living,  oertainly  conld 
not  have  prevented  hat  from  bringing  an  ac- 
tion to  cancel  her  deed  made  In  Infancy  and 
have  herself  adjudged  to  be  the  owner  of  the 
remainder  Interest.  It  was  not  essential  that 
she  should  have  a  right  of  entry  before  main* 
talnlng  such  an  action,  and  in  this  respect  tbp 
case  at  bar  is  essentially  different  from  most 
of  the  cases  reUed  upon  by  the  appellee. 
That  the  right  of  the  plaintiff  to  bring  this 
action  accrued  immediately  upon  execution  of 
the  deed  in  January,  1872,  we  have  no 
doubt. 

Then  it  only  remains  to  consider  whetha 
the  possession  of  appeUant,  D.  H.  Dotson, 
was  adverse  to  appellee  from  Mart^  18S4, 
when  he  purchased  from  G.  D.  Dotson,  as  It 
is  unnecessary  to  consider  whether  the  hold- 
ing of  O.  D.  Dotson  under  the  deed  was  ad- 
verse while  he  and  his  wif^  EUzabeth,  who 
was  the  holder  of  the  llfb  estate,  remained 
on  the  land;  for  D.  H.  Dotson  himself  had 
actual  possession  and  occupancy  of  the  land 
for  more  than  SO  years  before  the  Instltntlon 
of  this  suit 

As  above  stated,  upon  the  purchase  by  D. 
H.  Dotson  from  O.  D.  Dotson  in  1884,  O. 
D.  Dotson  and  Us  wUs  gave  poasesslon 
to  D.  H.  Dotson,  although  the  wife  bad 
never  parted  with  her  life  estate  in  the 
land.  So-  that  we  then  have  for  the 
first  time  the  merging  of  the  life  estate  and 
the  remainder  interest  to  the  extent  that 
D.  H.  Dotson  held  title  to  the  remainder  in- 
terest and  held  the  possession  which  had  been 
given  to  him  by  the  holder  of  the  life  estate. 
A  statement  of  the  facts  would  seem  to  make 
it  conclusive  that  his  holding  was  hostile  at 
least  to  the  remainderman,  as  he  held  record 
title  to  the  remainder  Interest  and  made  ex- 
tensive improvements  upon  the  land  and  ex- 
ercised every  possible  act  of  ownership. 

If  appeUant  had  altered  under  a  cmivey- 
anoe  from  or  merely  under  a  possession  from 
the  holder  of  the  life  estate,  and  appeUee 
Kezlah  had  continued  to  hold  her  remainder 
interest,  the  case  would  be  a  very  different 
one.  Such  holding  conld  in  no  sense  be  treated 
as  hostile  to  her  title,  and  she  would  be  requir- 
ed to  take  no  steps  to  oust  him  as  long  as  the 
particular  estate  was  in  existence ;  but  here, 
not  only  did  he  have  title  to  her  remainder 
interest,  but  he  had  actual  jwssesslon  whldi 
had  been  delivered  to  him  by  the  holder  of 
the  Ufe  estate.  It  is  inconceivable  that  any 
one  could  have  misunderstood  the  character 
of  his  holding  under  these  conditions. 

In  Meulock  v.  Suter,  80  Ky.  101,  Medlock 
and  wife  by  oral  contract  sold  to  Snelson  a 
tract  of  land  belonging  to  Mrs.  Medlock. 
Snelson  died  shortly  thereafter,  and  Medlo<^ 
and  wife  put  Snelson's  children  in  posses- 
sion of  the  land.  They  remained  In  posses- 
sion until  the  filing  of  tbe  suit  in  Febniai7, 
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1873.  Mrs.  Medlock  luiTing  died  In  1848, 
Medlock  thereafter  made  a  deed  to  tbe  heirs 
of  Snelson.  After  the  death  of  Medlock  the 
heirs  of  Mrs.  Medlock  brought  a  suit  to  re- 
cover tbe  land,  and  this  court  In  conatmlng 
the  character  of  the  possession  held  by  Snel- 
son's  children  said:  ^ 

"Whether  the  yoaaesnon  be  conaidered  as  ireld 
under  a  contract  of  sale  that  wa«  void,  and  con- 
seqaently  withoat  color  of  title,  or  under  an  ex- 
ecutory contract,  and  therefore,  in  legal  con- 
templation, the  poaaession  <^  Mrs.  Medlock  and 
those  claiming  under  her,  we  are  of  the  opinion 
tliat,  if  in  fact  the  widow  and  children  of  Tins- 
ley  M.  Snelaon  entered  under  the  purchase  made 
by  him,  and  held  the  actual  open  possession  of 
the  land,  using  and  daining  it  for  and  as  the 
land  of  his  chudren  and  heirs  at  law,  such  pos- 
session waa  adverse,  and  the  right  to  bring  an 
action  for  die  recovery  of  it  thereupon  acerued 
to  Blizabeth  Medlook." 

In  that  case  the  husband  had  a  life  estate 
and  tbe  wife  the  remainder  Interest,  and  all 
that  the  wife  did  was  to  participate  In  the 
verbal  sale  of  the  property  and  co-operate 
with  her  husband  In  putting  the  Snelson  chil- 
dren In  posseaaion  of  the  same,  and  the  court 
held  that  the  statute  of  limitations  then  be- 
gan to  run  against  her. 

The  case  of  Bransom  t.  Thompson,  81  Ky. 
387.  was  where  land  was  owned  by  the  wife 
and  she  and  her  husband  executed  a  power 
of  attorney  authorlxing  their  agent  to  sell  it 
Be  did  sell  It  and  placed  tbe  vendee  In  pos- 
session, bat,  as  the  power  of  attorney  was 
void,  no  title  passed.  At  the  time  the  power 
of  attorney  was  executed  the  wife  was  an 
Infant  and  a  married  woman,  and,  although 
the  court  held  In  that  case  that  the  SO-year 
statute  had  no  application,  it  went  Into  an 
extensive  discussion  of  the  application  of 
that  statute  in  an  explanation  of  the  case  of 
Suter  V.  Medlock  above  referred  to.  In  this 
dlacoaalon  it  was  said: 

"The  case  of  Medlock  v.  Suter,  supra,  Is  cer- 
tainly misunderstood  by  counsel  on  both  sides. 
There  is  a  period  at  which  no  right  of  action 
exists  for  the  recovery  of  land,  or  rather,  when 
the  right  of  action  is  barred,  and  this  is  fixed 
at  30  years,  although  the  party  making  the  sale 
was  laboring  under  a  disability  at  the  time  of 
the  sale.  The  disability  of  infancy  or  coverture, 
or  both  combined,  will  not  stop  the  running  of 
the  30-year  statute.  If  an  infant  or  a  married 
woman  sells  her  land  with  or  without  the  con- 
sent of  the  husband,  and  the  party  is  placed  in 
possession  and  holds  the  land,  or  those  claiming 
under  him,  for  30  years,  then  the  statute  pro- 
vides that  no  recovery  shall  be  had,  with  the 
further  provision  that,  if  the  disability  was  re- 
moved at  the  time  of  the  sale,  the  right  of  en- 
try or  the  right  to  sue  existed.  To  illustrate: 
If  the  husband  and  wife  sell,  the  wife  being  an 
infant  or  feme  covert,  a  {KJasession  for  30  years 
under  the  sale  would  bar  a  recovery  by  the 
wife  or  her  heirs,  because,  if  she  was  not  under 
disability,  the  title  would  pass,  and  no  cause  of 
action  could  exist;  or,  if  the  sale  of  the  absolute 
fee  was  by  the  husband  alone,  the  wife  could  not 
sue,  because  it  at  the  time  of  the  sale  by  him, 
ber  disability  had  been  removed,  the  right  of 
entry  would  exist  The  80-year  statute  does 
not  apply  when  the  cause  of  action  has  not  ac- 
cmed;  as,  when  the  tenant  for  life  sells,  the 
remainderman  cannot  sue  until  the  termination 
of  the  life  estate;  but  when  there  is  a  sale,  or 
the  party  entitled  could  have  aued,  but  is  labor- 
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ing  under  the  disability  of  infancy  or  covertme, 
the  30-year  statute  rtma^  because  the  disability 
under  that  statute  aifords  no  protection.  This  is 
not  the  rule  applicable  to  any  other  statute,  and 
the  SO-year  statute  was  enacted  so  as  to  pre- 
vent a  recovery  for  no  other  reason  than  that 
they  were  infants  or  feme  coverts  when  the 
cause  of  action  accrued.  This  statute  denies 
the  right  of  entry  after  30  years,  and  says  that 
no  disability  will  permit  it  if  yon  had  a  cause 
of  action,  provided  no  disability  existed,  and  it 
was  in  that  lucht  the  case  of  Suter  v.  Medlock 
was  discussed. 

This  same  distinction  pointed  out  in  the 
Bransom  Case  is  made  in  the  case  of  Butler 
V.  McMillan,  88  Ky.  414,  11  S.  W.  362,  where 
the  court  said  In  discussing  the  30-year  stat- 
ute: 

"All  the  cases  have  preserved  the  remainder 
by  holding  that  unless  there  was  a  sale  by  the 
one  labonag  under  disability,  the  statute  did  not 
commence  to  run  until  the  disability  was  re- 
moved." 

Likewise  In  Bose  v.  Ware,  116  Ky.  420,  74 
S.  W.  188,  24  Ky.  Law  Rep.  2321,  after  a 
lengthy  review  and  discussion  of  this  stat- 
ute and  the  cases  nnder  it,  the  court  said : 

"From  these  cases  we  deduce  the  rule  that 
no  disability  whatever  will  prevent  the  running 
of  the  30-year  statute  of  limitation  if  a  right 
of  action  would  have  existed  in  the  claimant  but 
for  the  disability." 

In  Mantle  r.  Heal,  82  Ky.  122,  the  hnsband 
and  wife  executed  a  title  bond  for  the  wife's 
land,  although  tbe  bond  waa  void  as  to  the 
wife,  and  the  court  held  that  nnder  the  30- 
year  statute,  when  there  is  a  sale  either  exe- 
cnted  or  executory,  and  the  pnrdiaser  enters 
claiming  under  his  purchase,  the  feme  covert 
is  afforded  no  protection  after  the  lapse  of 
30  years. 

In  this  case  Kezlah,  the  one  laboring  un- 
der the  combined  disability  of  infancy  and 
coverture,  made  the  deed  to  her  own  prop- 
erty, and  there  can  be  no  donbt  that  bat  for 
her  coverture  and  Infancy  she  conid  have  at 
any  time  after  the  10th  of  January,  1872, 
maintained  an  action  to  have  her  deed  can- 
celed, and  having  that  right  the  statute  im- 
mediately began  to  run  against  her.  She  as 
the  holder  of  the  remainder,  as  long  as  she 
retained  that  Interest,  was  not  bound  to 
speak  or  to  take  any  action  to  preserve  her 
rights  as  remainderman,  for  the  reason  that 
she  was  not  then  entitled  to  enter,  but  when 
ahe  did  take  action  by  executing  a  deed  for 
her  remainder  interest,  and  thereafter  the 
holder  of  her  title  took  possession  under 
some  arrangement  with  the  holder  of  the  life, 
estate,  she  must  be  presumed  to  know  that 
the  holding  was  adverse  to  her.  We  enter- 
tain no  doubt  that  the  right  to  bring  this  ac- 
tion accrued  to  the  plaintiff  wpoa  the  execu- 
tion of  her  deed  in  January,  1872,  and  cer- 
tainly not  later  than  March,  1884,  when  ap- 
pellant, D.  H.  Dotson,  entered  on  the  land 
under  a  deed  from  appellee's  vendee  and  tin- 
der some  arrangement  for  posseasion  with 
the  holder  of  the  life  estate. 

[2]  Oo  the  cross-appeal  of  Bllsabeth  Dot- 
son's  administrator  little  need  be  said.    Her 
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hnaband,  O.  D,  Dotson,  sorrlTed  ber,  and  un- 
der tbe  statute  In  effect  In  1884,  wben  he 
conreyed  tbls  land  to  appellant,  and  he  and 
his  wife  gave  him  poesession  thereof,  the  hus- 
band was  entitled  to  the  rents  from  his  wife's 
land  unless  the  same  was  set  apart  to  her 
by  some  instrument  as  her  separate  estate. 
It  seems,  therefore,  that  as  the  husband,  Q. 
D.  Dotson,  was  entitled  to  the  rents  on  his 
wife's  property  during  their  joint  lives,  he 
having  survived  her,  no  right  could  have  de- 
scended from  Mrs.  Dotson  to  her  twrsonal 
representative.  Oeneral  Statutes,  c.  52,  ajrt. 
2,  SL 

For  the  reasons  indicated,  the  judgment  on 
the  original  appeal  is  reversed,  with  direc- 
tions to  enter  a  judgment  dismissing  the 
plalntUTs  petition;  and  the  judgment  is  af- 
firmed on-  tbe  cross-appeal. 


BYANSVILLB  RTS.  CO.  v.  LIOOITS  ADM'R. 
(Court  of  Appeals  of  Kentucky.    Dee.  7,  1016.) 

1.  Masteb  and  Sebvant  «=396(2)— Irjitbibs 
TO  Sebvant— Responsibiuty  of  SIasteb. 

If  an  employ^  of  one  railroad  is  injured  by 
the  negligence  of  another  compaay,  the  em- 
ploying company  is  act  relieved  from  liability 
if  the  performance  of  the  service  in  which  the 
injury  was  received  aroae  out  of  the  employ- 
ment. 

[E:d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  I  158;  Dee.  Dig.  «=» 
96(2).J 

2.  Stbext  Railboads  4=>78— Cobpobatb  la- 
ABiLmss— Nkougence. 

The  fact  that  a  railway  company  owned  a 
majority  of  stock  in  a  traction  company  did  not 
make  the  railway  company  liable  for  the  trac- 
tion company's  negligence. 

[Eld.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {|  166-171 ;  Dec.  Dig.  <S=» 
78.] 

3.  BIabteb  and  Sebvant  «s>2e7(2)— Inxubies 
TO  Sebvant— BviDENCE. 

In  an  action  for  death  of  a  railway  com- 
pany's employ^  while  removing  cash  boxes  from 
the  cars  of  a  traction  company  in  which  the 
railway  company  owned  a  majority  of  the  stock, 
the  fact  that  the  railway  company  was  a  large 
stockholder  in  the  traction  company  was  a  rel- 
evant circumstance  tending  to  show,  in  connec- 
tion with  other  facts,  that  the  railway  compaily 
really  operated  the  traction  company. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  9U;  Dec.  Dig.  «=>267(2).] 

4.  Nkolioxnob  •s»26  —  Cobpobatb  Liabiio 
mm. 

Two  or  more  corporations   may   have  the 

same  general  officers,  and  yet  neither  be  liable 

for  the  negligence  of  the  other  by  reason  thereof. 

[Ed.  Note.— For  other  cases,  see   Negligence, 

Cent  Dig.  <{  89,  40;   Dec.  Dig.  <8s>26.] 

5.  Masteb  and  Sxbtant  4s»277— Injttbikb  to 
Sebvant— Status  of  Sebvant— Sdfficien- 
PT  OF  Evidence. 

In  an  action  against  a  railway  company  for 
death  of  its  servant  while  emptying  the  cash 
boxes  of  cars  of  a  traction  company  in  which 
the  railway  company  owned  a  majority  of 
stock,  evidence  that  decedent  was  an  employ^ 
of  the  railway  company,  whether  he  was  work- 
ing directly  tor  it  or  performing  same  service 
for  tbe  traction  company,  held  sufficient  to  sus- 


tain verditit  (or  plaintiff  against  the  railway 
company. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  963;    Dec.  Dig.  «=»277.1 

6.  Masteb  and  Si»tant  <=»277— Identitt  Of 
Employes— Reimbdbsement  fob  Wages. 

The  circumstance  that  a  traction  company, 
having  a  majority  of  its  stock  owned  by  a  rail- 
way company,  rambursed  die  railway  company 
for  money  paid  to  its  employes  for  time  they 
were  engaged  in  work  for  the  traction  company, 
did  not  conclusively  show  that  employes  of  the 
railway  company,  working  for  tbe  traction  com- 
pany, were  its  servants  wnile  so  doing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  953 ;    Dec  Dig.  «=>277.] 

7.  Tbiai.  4=»260<8)— Iritbixb  to  Sebvaut^ 

iNBTBUOnONB. 

In  action  for  death  of  a  servant  the  in- 
struction that  if,  when  decedent  was  kiUed,  he 
was  performing  a  service  for  a  traction  oonif 
pany,  under  emi^oyment  from  it  and  that  a 
railroad  company,  defendant,  had  not  control 
over  him  in  tbe  performance  of  the  service, 
whidi  was  not  required  of  him  under  his  em- 
ployment by  the  railroad,  the  law  was  for  de- 
fendant, embraced  every  material  thing  in  the 
offered  instruction  of  the  railway  company  that 
if  decedent,  when  injured,  was  perfbrming  serv- 
ices for  the  traction  company,  or  was  under  its 
sole  control,  and  the  defendant  had  no  control 
over  or  interest  in  the  car  bam  of  the  traction 
company,  or  the  cars  stored  therein,  where  de- 
cedent was  injured,  and  he  was  paid  for  his 
services  by  the  traction  company,  verdict  ahould 
be  for  defendant  thonSh  decedent  wag  paid  by 
defendant's  check,  for  which  the  traction  com- 
pany reimbursed  defendant. 

[Ed.  Note.— For  other  cases,  see  ^Mal.  Gent 
Dig.  §  657;    Dec.  Dig.  «=»260(8)J 

8.  Appeal  and  Brbob  #=>1068(3)— HABitucas 
EiBBOR— Exclusion  or  Tkstikont. 

In  action  for  death  of  a  servant  the  ex- 
clusion of  testimony  of  a  ticket  agent  of  defend-  ' 
ant  railway  company  that  he  was  told  his  ebet^ 
would  come  from  the  railway  company,  which 
would  be  reimbursed  by  a  traction  company,  was 
harmless,  where  it  was  shown  by  other  wit- 
nesses, without  objection,  that  the  railway  com- 
pany was  reimbursed  by  the  traction  company 
for  money  paid  its  employes  for  service  render- 
ed by  them  to  tbe  traction  company,  and  cnun- 
sel  for  the  railway  company,  appellant  In  their 
brief  stated  that  the  railway  company  was  re- 
imbursed, "as  the  undisputed  proof  showed." 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  {(  4195,  4202-4204;  Dec  Dig. 
«=>1058(3).] 

9.  WlTNEBSES     <=»142— DiSQUALinCATION  — 

Tbansaction  with  Decedent— Statots. 
In  an  administrator's  action  sgainst  a  rail- 
way company  for  death  of  its  servant  while  per- 
forming services  for  a  traction  company  in 
which  the  railway  company  owned  a  majoritr 
of  the  stock,  testimony  of  the  general  manager 
of  the  traction  company,  a  stockholder  in  and 
vice  president  and  general  manager  of  the  rail- 
way company,  that  he  hired  decedent  to  per- 
form certain  services  for  the  traction  companv, 
was  properly  exclnded  under  Civ.  Code  Prac.  I 
606,  since  a  stockholder  has  such  a  pecuniary 
interest  in  his  corporation  as  to  disqualify  him 
from  testifying  for  it  concerning  any  verbal 
statement  of  a  transaction  with  a  person  dead 
when  the  testimony  is  offered  to  be  given,  a  dis- 
qualiiication  not  removed  by  the  circumstance 
that  the  witness  was  also  general  manager  of 
the  traction  company  when  ti»  conversation 
took  place. 

[E5d.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  580,  681 ;   Dec.  Dig.  «=»142.] 
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10.  Death   <b>99(1)  —  Damaom — VxaaasiTt 

Vbbdict. 
Verdict  for  |8,000  recorered  against  a  rail- 
way companj  for  death  in  aerrice  of  its  employ 
of  a  ylgorotis  man,  21  years  old,  earning  I8u 
per  month,  was  not  ezeessive. 

[Bid.  Note.— For  other  cases,  see  Deatlu  Cent. 
Dik.  Si  125,  126:    Dec.  Dig.  «=»99a).l 

Appeal  trom  Glienlt  Oooit,  Henderacra 
Goonty. 

Suit  by  J.  Owen  Llgon'a  administrator 
against  the  HendeiBon  Tracticm  Company 
and  the  Bivansrllle  Ballwaya  Company. 
From  a  Judgment  for  plaintiff  against  the 
Railways  Company  for  $8,000,  to  be  credited 
by  $900  paid  by  the  Traction  Company  In 
satisfaction  of  an  agreed  Judgment  against 
It,  the  Railways  Company  appeals.  Judg- 
ment affirmed. 

Albert  W.  Fonkhoaaer,  Arthur  F.  Funk- 
bouaer,  Robert  D.  Markel,  and  Albert  O. 
Funkhouaer,  all  of  Bvanavllle,  Ind.,  and  John 
O.  Worsham,  of  Henderson,  for  appellant. 
Gibney  O.  Letcher  and  Dorsey  &  Doraey,  all 
of  Henderson,  for  appellee. 

QARROIjLt  J.  This  suit  was  brought  by 
the  administrator  of  Ugon  against  the  Hen- 
derson Traction  Company  and  the  Evans- 
vllle  Railways  Company  to  recover  damages 
for  the  death  of  Ugon,  which  tt  was  alleg- 
ed was  caused  by  the  Joint  and  concurring 
negligence  of  hoth  companies.  On  the  first 
trial  of  the  case  there  was  an  agreed  Judg- 
ment against  the  traction  omnpany  for  $900 
and  a  directed  verdict  In  tavor  of  the  rail- 
ways company.  From  the  Judgment  on  this 
directed  verdict  the  administrator  appealed 
to  this  court,  and  in  an  opinion  that  may  be 
found  In  Ligon's  Adm'r  v.  Evansvllle  Rys  Oo., 
166  Ky.  202,  176  S.  W.  968,  the  Judgment  of 
the  lower  court  directing  a  verdict  in  favor 
ot  the  railways  company  was  reversed,  and 
the  case  against  the  railways  company  re- 
manded for  another  trial.  On  the  second 
trial  of  the  case  there  was  a  Judgment  in 
favor  of  the  administrator  against  the  rail- 
ways company  for  $8,000,  to  be  credited  by 
$900  paid  by  the  traction  company,  and  from 
this  Judgment  the  railways  company  prose- 
cutes this  appeal 

Taking  the  statement  of  the  facts  from 
the  forma:  opinion,  it  appears: 

That  "the  decedent,  J.  Owen  Logon,  waa  at 
the  time  of  hia  death,  and  for .  many  montlis 
prior  thereto,  employed  by  the  appellee  Bvana- 
ville  Bailwaya  Company  to  sell  tidcets  and  col- 
lect moneys  therefor  at  its  office  or  station  in 
the  city  of  Henderson,  and  that  it  was  a  part 
of  his  daty  under  sach  employment  to  enter 
-every  night  the  cars  of  the  Henderson  Tracticm 
Company,  stored  in  its  power  house,  after  their 
use  for  ute  day,  and  remove  the  money  from 
the  boxes  tiiereof  which  had  been  received  dur- 
ing the  day  as  fares  collected  from  passengers ; 
that  on  the  Ist  day  of  August,  1913,  and  while 

Serforming  the  duty  last  mentioned,  the  dece- 
ent  lost  nis  life  under  the  following  drcum- 
Btances:  TTiran  entering  the  ijower  house  at  11 
o'elodc  p.  m.,  it  became  necessary  for  the  dece- 
dent to  light  up  a  ear  from  which  he  was  re- 


aniied  to  remove  Uie  day's  (ares,  in  order  that 
he  might  see  how  to  unlock  the  money  bos,  and, 
aa  this  lighting  could  b«  done  only  by  adjusting 
to  the  electric  wire  above  the  trolley  pole  at- 
tached to  the  car,  this  he  accomplished  by  step- 
ping on  the  track  in  front  of  the  car  in  ques- 
tion, but  upon  connecting  the  trolley  pole  with 
the  electric  line  the  car  suddenly  moved  toward 
the  decedent,  and,  before  he  could  get  oCF  the 
track,  struck  and  jamaed  him  against  another 
car  standing  on  the  same  track  a  few  feet  dis- 
tant, the  force  of  the  collision  causing  his  death. 
This  sudden  and  nnezpected  movement  of  the 
car  was^  aa  alleged  in  the  petition,  caused  by 
the  nc«Ugence  of  the  defendants  and  their  motor- 
man  last  in  charge  of  the  car  in  leaving  it  in 
the  power  house  without  putting  on  the  brake 
or  so  adjusting  the  motor  as  to  prevent  it  from 
being  moved  b^  the  application  of  the  electric 
current  resulting  from  connecting  the  trolley 
pole  of  the  car  with  the  wire  above. 

"It  also  conclusively  appears  from  the  evi- 
dence that  the  dangerous  condition  of  the  car 
was  unknown  to  the  decedent,  because,  had  he 
entered  it  before  adjusting  the  trolley  pole  to 
the  electric  wire  overhanging  the  car,  there 
would  have  been  no  light  to  enable  him  to  dis- 
cover that  the  brake  was  not  on,  or  that  the 
electric  current  had  not  been  disconnected  from 
the  motors;  and  there  was  no  way  to  produce 
light  without  attaching  the  trolley  pole  to  the 
overhead  wire,  which  could  only  be  done  by  the 
decedent  going  upon  the  track  in  front  of  the 
car  and  manipulating  the  trolley  pole  bv  means 
of  the  line  kept  hanging  from  the  trolley  pde 
for  that  purpose.    •    •    • " 

It  also  appears: 

"That  the  decedent  acted  aa  agent  of  the  ap- 
pellee in  selling  tidkets  for  use  on  its  line  nine 
months  before  his  death;  that  for  the  last 
three  months  of  that  time  he  performed  the 
duty  each  night  of  removing  tbe  fares  from  the 
money  boxes  of  the  cars  of  the  Henderson  Trac- 
tion Company,  for  which  w^rk,  as  well  as  the 
services  performed  by  him  as  appellee's  ticket 
agent,  he  was  'compmsated  by  the  latter,  and 
that  no  compensation  waa  paid  him  by  the  Hen- 
derson Traction  Company;  that  W.  A.  Carson, 
admittedly  in  the  employ  of  appellee,  acted  as 
the  manager  of  the  cars,  operatives,  and  business 
of  both  the  appellee  and  the  Henderson  Trao- 
tion   Company." 

The  answer  of  the  railways  company  ad- 
mitted: 

"That  the  decedent  was  at  the  time  of  his 
death  and  for  many  months  prior  thereto  em- 
ployed by  the  appellee  Evansville  RailwayB  Com- 
pany to  sell  tickets  at  Its  office  or  station  in 
the  city  of  Henderson,  but  denies  that  it  was  a 

?art  of  his  duty  under  snch  employment  to  per- 
orm  any  service  of  the  Henderson  Traction 
Company,  either  in  the  matter  of  removing  the 
day's  fares  from  its  car*  in  the  power  Itouse  aft- 
er their  use  for  the  day,  or  otherwise,  or  that 
in  performing  such  service  for  the  latter  com- 
pany the  decedent  was  acting  as  an  employs 
of  appellee." 

And  the  grounds  upon  whidi  a  recovery 
waa  sought  were : 

"(1)  That  his  Intestate  was  Jointly  employed 
by  the  defendant  railway  companite  to  do  the 
work  he  was  killed  in  periorming,  that  the  work 
was  being  performed  for  their  joint  benefit,  and 
that  his  death  was  caused  by  the  joint  and  con- 
current negligence  of  the  two  employers,  in  fail- 
ing to  provide  him  a  reasonably  safe  place  in 
which  to  work  and  reasonably  safe  appliances 
for  performing  the  work  required  of  him. 

"(2)  That  at  the  time  of  his  death  the  dece- 
dent was  in  the  employ,  of  the  appellee  Eivana- 
ville  Railways  Company  alone,  and  that  the 
work,  he  was  performing  when  killed  appertaln- 
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•d  to  aneh  employment  and  waa  reqali«d  of 
him  by  that  company,  which  then  owned  a  ma- 
jority of  the  capital  stock  of  the  HenderaMt 
Tractioa  Company,  employed  and  paid  its  opera- 
tives, managed  and  controlled  its  operation  and 
affairs,  and  that  the  death  of  ttie  decedent  waa 
caused  by  the  joint  and  conenrrent  negligence 
of  the  two  railway  companies  in  failing  to  pt*> 
'  ride  him  a  reasonably  safe  place  ia  which  to 
work  and  reasonably  safe  appliances  for  vvt' 
forming  tbe  work  required  of  him." 

In  stating  the  law  of  tbe  case  the  coart 
said: 

''If  the  employt  of  one  railroad  company  is 
injured  while  performing  a  serrice  for  another 
railroad  company,  by  its  nerilgence,  the  re- 
sponsibility of  tbe  latter  for  tne  injury  result- 
ing from  its  negligence  will  not  relieve  the  com- 
pany which  employed  the  injured  servant  from 
liability  therefor,  if  the  performance  of  the 
service  in  whidi  tbe  injury  was  received  was 
such  as  arose  out  of  the  employment.  The 
duty  ot  the  master  to  famish  the  servant  with 
a  reasonably  safe  place,  material,  and  appli- 
ances in  and  with  which  to  work  cannot  be  dele- 
gated to  another.  O.  &  O.  Ry.  v.  Marcnm,  136 
Ky.  245,  124  S.  W.  293;  Q.,  C.  4  S.  F.  Ry.  Co. 
T.  Dorsey,  66  Tex.  148,  18  S.  W.  444.  In  such 
state  of  case  the  person  injured  may  maintain 
a  joint  action.agamst  both  wrongdoers.  Brown 
V.  Ooxe  Bros,  ft  Co.  [O.  0.]  TO  Fed.  689." 

On  tbla  appeal  ^  is  urged  as  grounds  for 
reveraal;  (a)  That  the  court  should  have 
directed  a  verdict  in  favor  of  the  railways 
company;  (b)  that  the  damages  are  exces- 
sive; (c)  that  tbe  court  erred  is  admitting 
incompetent  and  rejecting  competent  evi- 
dence; (d)  that  the  court  erred  In  giving  and 
refusing  iastrucUoDs. 

[1]  The  determinative  question  in  the  case 
Is:  Was  Llgon  at  the  time  he  received  the 
injuries  from  which  he  died  employed  by  the 
railways  company,  and  did  bis  duties  under 
his  employment  require  him  to  perform  the 
services  In  which  he  was  engaged  at  the  time 
ot  the  injury?  If  he  was  an  employ^  of  tbe 
railways  company  and  was  killed  whUe  per- 
forming duties  under  this  employment,  the 
railways  company  cannot  escape  liability  up- 
on the  ground  that  tbe  negligence  of  tbe  trac- 
tion company  brought  about  his  death.  As 
was  said  in  the  former  opinion,  if  an  employ^ 
of  one  railroad  is  injured  by  the  negligence  of 
another  company,  this  wlU  not  relieve  the  em- 
ployment company  from  liability  If  the  per- 
formance of  the  service  in  which  the  injury 
was  received  arose  out  of  the  employment 

It  is  not  seriously  dlQpnted  that  tbe  neg- 
ligence of  tbe  traction  company  caused  the 
death  of  Ligon,  and  so  the  only  material  ques- 
tion left  oi)en  is  whether  or  not  Llgon  was 
performing  duties  that  he  owed  under  his  em- 
ployment by  tbe  railways  company.  Tbe  rail- 
ways company  denies  tiiat  under  bis  employ- 
ment it  was  bis  duty  to  remove  the  cash  box- 
es from  tbe  cars  of  tbe  traction  company  or 
that  it  had  any  interest  in  that  work  or 
control  over  Llgon  while  so  engaged.  It 
contends  that  Llgon  Old  this  work  as  tbe 
servant  of  tbe  traction  company  and  under 
employment  by  it. 

[2, 3]  It  seems  to  be  conceded  ttiat  the  rail- 
ways company  owns  a  majorky  (tf  tbe  stock 


in  tbe  traction  company,  knt  this  does  not, 
of  course,  make  It  liable  for  tiie  negligence 
of  the  traction  company.  No  matter  bow 
much  stock  a  person  owns  In  a  corporation, 
be  is  not  liable  for  its  negOlgent  acts,  at 
tbougb  we  think  evidence  of  tbe  fact  that  tbe 
railways  company  was  a  large  stockholder  In 
tbe  traction  company  was  in  this  case  a  rele- 
vant circumstance  tending  to  show,  In  oon- 
nectlon  with  other  facts,  that  the  railways 
onnpany  really  operated  the  traction  com- 
pany. Pullman  Palace  Car  Co.  t.  Missouri 
Pacific  R.  Co..  116  U.  &  687,  6  Sup.  Ct  1»4, 
29  L.  Ed.  499. 

It  Is  shown  by  tbe  evidence  tbat  tbe  offices 
of  the  traction  company  and  tbe  railways 
company,  which  were  located  In  Evansrille, 
were  under  the  same  management  and  eon- 
troL  Both  companies  were  under  the  author- 
ity of  tbe  same  auditor,  tbe  same  general 
manager,  and  tbe  same  superintendent  ot 
transportation.  It  farther  appears  tbat  tbe 
employ^  of  the  tractioB  company  were  paid 
by  tbe  checks  of  tbe  railways  company,  al- 
though in  adjusting  the  accounts  between 
these  two  cranpanles  the  traction  company 
reimbursed  tbe  railways  company  for  money 
that  it  expended  In  paying  employ^  of  the 
traction  company.  It  further  appears  tbat 
employes  of  each  company  rendered  aervloe 
for  tbe  other  company.  So  that,  while  it  ia 
true  there  were  two  sqMtrate,  oMporate  en- 
tLties,  It  would  be  difbcMt  to  flnd  two  distinct 
cori>oratlons  so  thoroughly  under  tlie  manage- 
ment and  coatrel  of  one  of  tbe  corporations 
as  was  the  traction  company  under  tbe  con- 
trol of  tbe  railways  company.  In  tact,  tbe 
evidence  CMues  very  dose  to  showing  that  tbe 
railways  company  actually  operates  tba  In- 
solvent traction  company. 

[4]  We  do  not,  however,  b(dd  that,  merely 
because  of  the  superintending  contrM  by  tbe 
railways  company  over  the  affairs  of  tbe 
tractioa  company,  tbe  railways  company 
should  be  charged  with  the  acts  of  negligence 
committed  by  the  traction  company  tbat  caus- 
ed the  death  of  Llgon.  Nor  do  we  think  its 
liability  should  be  put  on  the  ground  that  the 
general  ofBcers  of  the  two  corporations  were 
the  same;  for  two  or  more  corporations  may 
have  tbe  same  general  ofBcers  and  yet  nei- 
ther be  liable  for  the  negligence  of  the  other 
by  reason  of  this  common  offlcersfalp. 

[I]  Under  'the  facts  of  this  case,  If  the 
railways  company  is  liable,  it  is  because  Llgon 
at  the  time  he  received  the  injuries  com- 
plained of  was  its  employ^,  performing  du- 
ties for  it  in  the  eonrse  of  bis  employment; 
and  so  we  will  now  epnslder  tbe  evidence 
for  tbe  purpose  of  determining  whether  there 
waa  sufficient  evldeooe  to  take  the  ease  to  the 
jury  and  sustain  the  finding  upon  tbe  theory 
that  Ligon  when  Injured  was  performing 
services  under  bis  employment  by  the  rail- 
ways company.  If  there  was,  then  ttie  Judg- 
ment cannot  be  reversed  beoause  of  the  re- 
fusal of  the  trial    Judge  to  direct  a  verdict 
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tm  tike  raUways  oompfuiy,  or  becauae  tbsra 
was  evidence  In  bebalf  ot  tbe  raUways  oom- 
paoy  tending  to  idtow  that  Ugon  was  per- 
formtng  serrices  vben  inhered  aa  tbe  servant 
of  tbe  traction  company.  It  may  be  cenceded 
that  tbe  etvldenee  upon  tbese  points  fas  con- 
ffleting,  but  yet  we  tblnk  tbere  was  suffieieiit 
to  take  tbe  case  to  tbe  jury  and  stiBtain  tbe 
yadicL  There  was  evidence,  aa  said  in  tbe 
former  c^tinion,  to  show  that  Llgon  was  em- 
ployed by  the  ndlways  eompany;  that  he 
was  paid  by  It  and  under  its  control,  and 
that  be  was  at  no  time  tbe  servant  of  the 
traction  company ;  that  tbe  traction  company 
did  not  pay  him  for  doing  the  work  la  wbldi 
be  was  engaged  when  Injored,  and  that  it 
did  not  employ  him  to  do  this  work ;  that  be 
dM  It  solely  because  his  employment  with 
the  railways  company  zeqnlred  him  to  do  it 

After  the  death  of  Llgon  the  railways 
company  paid  his  administrator  some  wages 
that  were  doe  bim.  Watson,  although  an 
employ^  of  tbe  traction  company,  was  paid 
by  tbe  raUways  company.  Lynn,  the  presi- 
dent of  the  tractlcm  company,  said  that  the 
traction  company  bad  no  poson  in  its  em- 
ploye by  tbe  name  of  Epmeier,  and  yet  it 
appears  that  E|)meier  was  an  officer  at  tbe 
traction  company  and  paid  for  his  services 
by  the  railways  company.  Maher,  who  suc- 
ceeded Llgon  and  did  tbe  work  for  both  com- 
panies that  Llgon  did,  testified  that  Ford, 
as  aodftor  of  the  railways  company,  employ- 
ed him,  and  that  he  was  paid  by  tbe  rail- 
ways company.  Hicks,  who  devoted  all  of 
bis  ttme  to  tbe  traction  company,  was  paid 
a  small  simi  tor  services  to  this  company  by 
tbe  railway  company. 

Without  relating  further  of  tbe  evidence, 
we  think  it  fairly  shows  that  Llgon  should 
be  treated  as  an  employe  of  the  raUways 
company,  whether  he  was  working  directly 
for  it  or  performing  some  service  for  tbe 
tnctttm  company,  sncfa  as  "robbing  tbe  cats." 

[•]  It  is  true  the  railways  company's  evi- 
dence showed  that  tbe  traction  company  re- 
imbursed it  for  money  it  paid  to  its  employes 
for  the  time  they  were  engaged  in  working 
for  tbe  traction  company,  but  we  do  not  re- 
gard this  circumstance  as  of  controlling  im- 
portance. Tbe  arrangements  these  companies 
bad  between  tbanselves,  or  tbe  qrstem  of 
bookkeeping  by  which  they  adjusted  their 
accounts,  or  tbe  fact  that  the  traction  com- 
pany reimbursed  the  railways  company,  does 
not  coQclusively  show  that  Llgon  or  tbe  other 
employes  of  the  railways  company  who  work- 
ed for  tbe  traoUon  company  were  tbe  serv- 
ants of  the  tiaction  company  while  engaged 
at  work  for  it  If  it  were  true  that  tbese 
employes  bad  two  masters,  working  a  while 
for  ene  and  then  a  while  for  tbe  other,  it 
is  singular  that  the  employes  did  not  know 
something  about  it  But  they  did  not;  as 
all  of  them  believed  tbey  were  employes  of 
Oie  railways  company. 

[7]  Tbe  vital  issue  in  this  case,  which  was. 


as  we  have  stated,  wbetber  ligon  in  "robbing 
tbe  cars"  worked  under  bis  employment  by 
the  railways  company  or  as  an  employe  of 
the  traction  company,  was  cleariy  submkted 
to  the  Jury  in  tbe  instructions.  In  instruc- 
tion No.  1  the  court  telH  the  Jury  that  if  tbey 
believed  from  the  evidence  that  Llgou  at 
tbe  time  of  bis  injuries  was  employed  by  tbe 
railways  company,  and  that  it  was  bis  duty 
under  said  employment  to  "rob  tbe  cars"  oC 
the  traction  company,  It  was  tbe  duty  of 
both  companies  to  use  ordinary  care  to  fur- 
nish him  a  reasonably  seife  place  in  which  to 
work.  In  Instruction  No.  2  tbe  Jury  were 
told  that: 

"The  conrt  instructs  you  that,  if  you  shall  be- 
lieve from  the  evidence  that  at  the  time  J.  Owen 
LigoD  was  killed  be  waa  performing  a  service 
for  the  Henderson  Traction  Company,  under 
employment  from  said  company,  and  tliat  the 
Evansville  RaUways  CJompany  had  no  control 
over  him  in  the  performance  of  said  service,  and 
that  it  was  not  required  of  him  nnder  the  terms 
of  his  employment  by  the  Evansyille  Railways 
Company,  then  the  law  is  for  the  defendant, 
and  you  will  so  find." 

Counsel  toe  tbe  railways  company  complain 
because  tbe  court  did  not  give  instruction  D 
offered  by  it  reading  as  follows: 

"If  yoa  find  that  J.  Owen  Ligon,  plaintiff's  de- 
cedent. Was  at  tbe  time  he  received  the  injaries 
complained  of  performing  services  for  the  Hen- 
derson Traction  Company,  and  was  under  its 
sole  control  and  direction  in  the  performance 
of  said  service,  and  that  the  defendant  bad  no 
use  of,  control  over,  or  interest  in  the  car  bam 
of  said  Henderson  Traction  Company  or  io  the 
cars  stored  therein,  and  the  said  Ligon  was  in 
fact  paid  for  said  services  by  said  Henderson 
Traction-  Company,  your  verdict  should  be  for 
the  defendant  notwithstanding  the  fact,  if  it 
be  a  fact,  that  said  Ligon  waa  paid  therefor  di- 
rectiy  by  the  checks  of  the  defendant,  if  you 
further  find  that  said  Henderson  Traction  Com- 
pany reimbursed  the  defendant  therefor." 

But  it  seems  to  us  that  instruction  No.  2 
given  by  the  court  embraced  every  material 
thing  in  instruction  D  that  was  oCTered  and 
refused,  and  submitted  clearly  to  tbe  Jury 
tbe  real  issue  in  the  case. 

[I]  In  tbe  matter  of  assigned  errors  In  tbe 
lejectlan  of  evidence,  Sam  Talley  testified 
that  be  was  a  ticket  agent  of  tbe  railways 
company,  but  that  lie  counted  tbe  cash  tak- 
en from  the  street  cars  of  tbe  traction  com- 
pany and  put  it  in  tbe  bank  to  tbe  credit  of 
tbe  traction  company.  He  said  be  gave 
change  to  the  motormen  of  tbe  traction  com- 
pany, but  did  not  make  out  any  report  for 
the  traction  company. 

"Q.  Did  yoD  have  any  conversation  with  Mr. 
Powell  about  the  payment  of  salary?  A.  Yes, 
sir;  Mr.  Powell  told  me  that  my  check  would 
come  from  the  Bvansville  Railways  Company 
and  would  be  reimbursed  by  the  Henderson 
Traction  Gocnpaay." 

On  motion  tbe  oonrt  excluded  from  the 
Jury  so  much  of  tbe  evldmce  of  Talley  as 
related  to  what  Powell  said  to  bim,  and  it  is 
insisted  that  this  was  prejudicial  error.  We 
do  not  think  so,  because  It  was  shown  in  tbe 
evidence  by  other  witnesses,  without  objec- 
tion, that  tbe  Evansville  RaUways  Company 
was  reimbursed  by  tbe  traction  company  for 
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money  that  It  paid  to  Its  employftj  for  serr- 
lee  renderd  by  them  to  the  traeUon  company. 
In  fact,  counsel  for  the  railways  company  in 
their  brief  say: 

"As  a  matter  of  fact,  It  was  so  lelmbarsed,  as 
the  undisputed  proof  shows." 

It  Is  therefore  very  apparent  assuming  that 
this  evidence  should  have  been  admitted  that 
the  court,  In  excluding  the  evidence  of  Tal- 
ley  relating  to  what  Powell  told  him,  did  not 
prejudice  any  substantial  right  of  the  rail- 
ways company. 

[9]  W.  A.  Carson  testified  that  he  was  the 
general  manager  of  the  Henderson  Traction 
Company,  and  also  vice  president  and  general 
manager  of  the  railways  company.  He  was 
asked  this  question  by  counsel  for  the  rail- 
ways company: 

"If  yoa  hired  Mr.  lAfoa,  whether  he  was 
hired  to  perform  any  seryices  for  the  Henderson 
Traction  Company,  and,  if  so,  state  what  those 
services  were.-' 

ObjectioD  to  this  question  was  sustained, 
and  the  avowal  made: 

"That,  if  the  witness  were  permitted  to  an- 
swer the  question,  he  would  state  that  he  em- 
ployed the  decedent,  J.  Owen  Ligon,  to  sell 
tickets  in  the  dty  of  Henderson  for  the  Evans- 
ville  Railways  Company  and  to  make  out  re- 
ports, furnish  motormen  change,  and  to  take 
fares  from  the  cars  for  the  Henderson  Traction 
Company,  and  informed  Ligon  that  for  his 
services  he  woald  receive  a  monthly  salary  of 
$30  per  month,  to  be  paid  by  a  check  from  the 
Evansrille  Railways  Company,  and  that  the 
Evansville  Railways  Company  would  be  reim- 
bursed by  the  Henderson  Traction  Company  for 
the  semceg  rendered  by  the  said  Ligon  to  the 
Henderson  Traction  Company  at  the  rate  of  f  10 
per  montlL" 

The  trial  cooit  excluded  this  evidence  upon 
the  ground  that  Carson  was,  as  he  testified, 
a  stockholder  in  the  railways  company,  and 
therefore  coald  not,  nnder  section  606  of  the 
Civil  Code,  testify  "concerning  any  verbal 
statement  of,  or  any  transaction  with,"  li- 
gon. 

It  was  said  in  Storey  v.  Elist  National 
Bank,  72  S.  W.  818,  24  Ky.  Law  Rep.  1799, 
that  a  stockholder  In  a  corporation  has  such 
a  pecuniary  Interest  In  the  corporatlMi  as  to 
disqualify  him  from  testifying  for  It  con- 
cerning any  verbal  statement  of  or  transac- 
tion with  a  person  who  was  dead  when  the 
testimony  was  offered  to  be  given.  And  this 
ruling  was  approved  In  Leonora  Nat  Bank  v. 
Raglnnd,  128  Ky.  548,  108  S.  W.  854,  32  ECy. 
Law  Rep.  1403 ;  Farmers'  Bank  of  Wlckllfle 
V.  Wlckllfle,  184  Ky.  627,  121  S.  W.  ■«8,  and 
other  cases. 

Under  this  rule  Carson,  who  was  a  stock- 
holder In  the  railways  company,  was  clearly 
Incompetent  to  testify  as  to  conversation  with 
Ligon  whose  administrator  was  prosecuting 
this  suit  against  the  railways  company,  un- 
less it  be  that  his  disqualification  was  remov- 
ed by  the  circumstance  that  he  was  also  the 
general  manager  of  the  traction  company  at 
the  time  the  conversation  took  place.  We 
do  not  think,  however,   that  this  .  drcom- 


Btance  affects  tiie  competcmcy  or  incompe- 
tency of  hia  evidence.  If  he  had  not  been  a 
stockholder  In  the  railways  company,  he 
could  have  testified  concerning  conversations 
with  and  directions  given  by  hfan  to  Ligon  at 
the  time  he  employed  him  or  afterwards.  It 
is  the  fact  that  he  was  a  stockholder  in  the 
railways  company  at  the  time  he  was  of- 
fered as  a  witness  that  disqualified  him  from 
relating  these  convM-satlons  or  directions. 
He  was  not  offered  as  a  witness  on  behalf  of 
the  traction  company,  becaoae  the  traction 
company  at  the  time  of  the' trial  has  no  oon- 
oem  in  the  case.  The  suit  was  being  prose- 
cnted  solely  against  the  railways  company, 
and  we  are  unable  to  perceive  how  the  fact 
tkat  Oarson  was  the  general  manager  of  the 
traction  company  oonld  remove  the  disability 
created  by  his  ownerahlp  of  stock  In  the  rail- 
ways company,  the  only  party  in  Interest 
adverse  to  LIgon's  estate. 

[ID]  It  is  further  suggested  that  U^e  ver- 
dict was  excessive,  but  there  Is  no  merit  In 
this  contention,  as  Ligon  at  the  time  of  his 
death  was  a  vigorous  man  about  21  years  old. 

Upon  the  whole  case,  we  find  no  error  prej- 
udicial to  the  substantial  rl^ts  of  the  rall- 
irays  company,  and  the  Judgment  is  affirmed. 


DALTON  V.  DALTON. 
(Ooort  of  Appeals  of  Kentucky.    Dec.  8.  19160 

1.  Apfkai.  and  Eerob  «=»1009(3)— Chawcel- 
iLoa's  EYWDrNQ — Cokci.tjsivbneb8. 

The  finding  of  the  chancellor  npon  a  ques- 
tion of  fact  made  upon  conflicting  evidence  will 

be  given  due  weight  in  case  of  doubt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3972;  Dec,  Dig.  «=3l009(3).] 

2.  SxrBKOOATIOH     «S»23(1)     —    MOBTQAOK    — 

Patmxnt. 
Where  a  wife  furnished  money  to  pay  off 
her  husband's  note  secured  by  a  mortgage  upon 
their  home  place,  she  was  entitled  to  be  sub- 
rogated to  the  benefit  of  such  mortgage. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  §  60:  Dec.  Dig.  «=323(1);  Mortgages, 
Cent  Dig.  |§  956.  961.] 

8.  Apfeajc  and  Ebsob  «;s»275— Evidsncs  — 

Exception— Waivib. 
Where  the  defendant  failed  to  have  the  court 
pass  upon  his  exceptions  to  certain  tesUmony, 
and  no  decision  thereon  was  made  by  the  court 
the  objections  thereto  were  waived  in  the  court 
below,  and  the  questions  could  not  be  raised  on 
his  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BhTor,  Cent.  EHg.  H  1866,  1867,  1647;  Dec 
Dig.  «=»275.] 

4.  HDSBANn  AND  WIFB  «a>6(D— WiFB'S  AC- 
TION ON  MOBTOAQB  AND  NOIB  —  GOTTnTBB- 
CI.AI1L 
In  an  action  on  a  note  executed  to  plaintiff  by 
her  husband,  and  to  enforce  the  lien  of  the  mort- 
gage securing  it  where  it  appeared  that  duiinr 
the  time  the  husband  remained  in  a  hospital 
for  the  insane,  plaintiff  lived  on  the  home  place, 
paid  the  taxes  and  premiums  on  his  life  insnr- 
ance- policy,  and  where  there  was  no  objection 
to  her  living  on  the  place,  the  husband's  cona- 
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terdaim  for  rente  ddlected  by  ber  while  h«  was 
in  the  hospital  was  properlr  dUallowed. 

[Kd.  Note.— For  other  cases,  see  Hnaband  and 
Wife,  Cent.  Dig.  f|  lS-15;   Dec.  Dig.  «=>6(1).] 

5.  iNBAira  Pkkbors  9=375— Irsank  Husband 

— fitoPPOBT  or  Wife. 
A  hnaband  confined  in  a  hospital  for  the 
insane  was  still  liable  for  the  necessaries  of  his 
wife  to  the  same  extent  aa  before,  and  recovery 
might  be  had  against  hia  catate  for  the  reason- 
able  value  of  mpidlea  famished  to  her  during  j 
hia  lunacy. 

[Ed.  Note. — For  other  caaes,  see  Insane  Per- 
■oaa,  Gent  Dig.  H  89,  128,  128;  Dec.  Dig.  «=>  | 
TR]  I 

Appeal  from  Circuit  Court,  Logan  County,  j 
Action  by  Lizzie  T.  DalUm  against  Oeorge 
F.  Dalton,  Eburry  Borders,  committee,  with 
counterclaim  by  defendant     Judgment  for; 
plaintiff,   dismissing  the  counterclaim,   and 
defendant  appeals.    Affirmed.  { 

W.  V.  Perry  and  R.  W.  Davis,  both  of  Rus- ! 
sellvUle,  for  appellant    Browder  &  Browder, 
of  Bnss^TlUe^  for  appellee.  i 

MILLER,  a  J.  George  F.  Dalton  and  LisE- 
eie  T.  Dalton  were  married  in  1883.  They 
resided  upon  a  small  tract  of  land,  containing 
about  6  acres,  near  Keysburg,  In  Logan  coun- 
ty, upon  which  there  was  a  residence.  This 
home  place  bdonged  to  the  husband.  He  also 
owned  a  tract  of  16  acres  lying  near  by.  On , 
March  7,  1803,  George  F.  Dalton  executed  a ' 
note  to  his  wife  for  $600,  and  secured  its 
payment  by  simultaneously  executing  to  her 
a  mortgage  upon  the  6-acre  tract  In  March, 
1807,  Oeorge  F.  Dalton  was  adjudged  to  | 
be  of  unsound  mind,  and  was  sent  to  the , 
Western  State  Hospital  at  HopklnsviUe  for 
treatment,  where  he  remained  until  late  In 
181S.  On  October  80,  1813,  Lizzie  T.  Dalton 
brought  this  action  upon  the  note,  and  to  en- 
force her  mortgage  lien.  About  the  time  the 
suit  was  filed,  Dalton  was  dismissed  from 
the  state  hospital ;  and,  Harry  Borders  hav- 
ing been  appointed  bis  committee,  he  filed  an 
answer  contesting  Mrs.  Dalton's  right  to  a 
Judgment,  alleging:  (1)  That  George  Dalton 
was  mentally  lncomi)etent  to  know  the  effect 
of  his  act  when  he  signed  the  note  of  March 
7,  1908 :  (2)  that  there  was  no  consideration 
for  said  note  except  the  sum  of  $100,  which 
Mrs.  Dalton  had  expended  In  the  improve-! 
ment  of  the  house;  (3)  that  the  note  had 
been  procured  by  fraud  and  undue  Influence ; 
and  (4)  he  asserted  a  counterclaim  for  $638.60 
for  rents  collected  by  Mrs.  Dalton  between 
1807  and  1818,  the  period  of  her  husband's 
confinement  In  the  state  hospital.  The  dr- 
coft  court  dismissed  the  counterclaim,  gave 
Judgment  upon  the  note,  and  enforced  the 
mortgage  Uen.  From  that  Judgment  George 
Dalton's  committee  prosecutes  this  appeal. 

[1]  1.  Upon  the  issue  of  Oeorge  Dalton's 
competency,  the  proof  is  quite  conflicting. 
While  it  appears  that  he  was  never  a  bright 
man,  be  had  sufficient  ability  to  attend  to  the 
ordinary  business  of  life,  and  no  one  seemed 


to  question  his  powers  in  that  respect  until 
shortly  before  he  was  sent  to  the  state  hospi- 
tal in  March,  1907 — four  years  after  he  ex- 
ecuted the  note. 

Giving  due  weight  to  the  finding  of  the 
chancellor  ui)on  a  question  of  fact,  as  we 
should  do  in  cases  of  doubt,  wfi  are  not  in- 
clined to  disturb  the  Judgment  upon  this 
ground.  Byassee  v.  Evans,  148  Ky.  415,  136 
S.  W.  857;  Kirkpatrick's  Ex'r  v.  Rehkopb 
Saddlery  Co.,  144  Ey.  128.  137  8.  W.  862; 
Salyqr  v.  Hawkins,  147  Ky.  487,  144  8.  W, 
374;  Norrls  v.  Isaacs,  149  Ky.  708,  148  S.  W. 
991;  Wathen  v.  Watben,  148  Ky.  504,  148 
S.  W.  802;  Bond  v.  Bond,  150  Ky.  382,  150 
S.  W.  863;  Salmon  v.  Martin,  156  Ky.  808, 
160  S.  W.  1058;  McDoweU  v.  Edward's 
Adm'r,  156  Ky.  475,  161  S.  W.  534. 

[i]  2.  It  was  Insisted  that  Mrs.  Dalton  was 
unable  financially  to  lend  ber  husband  as 
much  as  $600;  and  this  is  the  substance  of 
the  plea  of  no  consideration. 

It  appears,  however,  without  contradiction, 
that  her  father,  W.  D.  Rust,  died  in  1800, 
leaving  her  $666  as  her  portion  of  his  estate, 
wbi<A  was  paid  to  her  by  B.  L.  Rust,  ex- 
ecutor of  her  father's  estate,  prior  to  March 
7,  1903.  As  early  as  October  8,  1884.  E.  U 
Rust  had  loaned  Oeorge  Dalton  $200,  secured 
by  a  mortgage  upon  the  6-acre  tract,  above 
referred  to,  and  when  E.  L.  Rust  came  to 
pay  his  sister,  Mrs.  Dalton,  her  share  of  her 
father's  estate,  he  assigned  to  her  in  part 
payment  thereof  George  F.  Dalton's  Uen  note 
above  referred  to,  which,  at  that  time,  with 
interest,  amounted  to  $288.75.  The  executor 
paid  her  the  balance  of  her  patrimony  in 
money,  and  Mrs.  Dalton  testified  that  she 
turned  over  practically  ber  entire  patrimony 
to  her  husband,  for  which  be  executed  the 
note  and  mortgage  in  question.  To  the  extent 
that  Mrs.  Dalton  furnished  the  money  to  pay 
off  the  note  given  in  1884,  she  was  entitled 
to  be  subrogated  to  the  benefit  of  the  mort- 
gage given  to  secure  Its  payment  Coleman  v. 
Frazer,  3  Bush,  309. 

[S]  While  no  attempt  was  made  to  meet  tbe 
testimony  of  B.  L.  Rust  and  Mrs.  Dalton,  It 
is  insisted  that  Mrs.  Daltcm's  tcatimony  was 
incompetent  under  subsection  1  of  section  606 
of  the  Civil  Code,  she  being  the  wife  of  the 
defendant  against  whom  she  testified;  and 
that  E.  L.  Rust's  testimony  was  Incompetent 
because  he  remained  in  the  room,  as  the  rep- 
resentative of  bis  slater,  after  a  separation 
of  witnesses  had  been  asked,  and  while  Mrs. 
A.  D.  Dalton,  the  mother  of  George  Dalton, 
testified.  Exceptions  were  filed  to  these 
depositions,  upon  the  grounds  above  indicat- 
ed, and  It  Is  insisted  that  the  court  erred  in 
not  sustaining  these  exceptions.  In  view, 
however,  of  the  fact  that  the  antellant  Call- 
ed to  have  the  court  pass  upon  his  exceptions 
to  this  testimony,  and  no  decision  thereon 
was  made  by  the  court,  we  are  compelled  to 
hold  that  the  objections  were  all  waived  in 
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the  conrt  below,  and  conseQnently  tl»t  the 
question  of  their  validtty  cannot  be  raisecl 
apon  appeal.  Webber  ▼.  Webber,  1  Mete.  18; 
Russell's  Heirs  v.  Mark's  Heirs,  3  Mete.  38; 
Com  y.  Sims,  3  Mete.  391;  Bronson  t.  Green, 
2  Duv.  234;  Lewis  v.  Wright,  3  Bush,  311; 
Snedager  v.  Kincaid,  80  S.  W.  S22,  22  Ky. 
Law  Rep.  1347;  Fears  v.  United  Loan  & 
Deposit  Bank,  172  Ky.  259,  189  S.  W.  226. 

The  exceptions  to  the  depositions  of  B.  D. 
Moseley  likewise  were  nerer  acted  upon  by 
the  court,  and  come  within  the  rule  above 
announced. 

3.  The  charge  of  fraud  and  nndne  Influence 
is  substantiated  by  no  proof  except  such  as 
might  be  inferred  from  George  Dalton's  weak 
mentality,  above  referred  to,  and  needs  no 
further  consideration. 

[4,  f]  4.  It  appears,  without  contradiction, 
that  during  the  seven  years  that  George  Dal- 
ton  remained  in  the  state  hospital  his  wife 
lived  at  home,  rented  out  the  16-acre  tract, 
kept  ap  the  place,  paid  the  taxes  and  other 
expenses,  including  the  premiums  upon 
George  Dalton's  life  insurance  policy,  and 
that  she  had  left  a  surplus  of  $221.62,  which 
was  necessarily  expended  by  her,  in  living, 
during  her  husband's  absence.  During  all 
this  time  there  was  no  committee  for  George 
Dalton,  and. no  objection  was  made  to  her 
Uving  in  the  home  and  caring  for  the  proper- 
ty; on  the  contrary,  it  seems  to  have  been 
eonsidered  entirely  proper  and  necessary  that 
she  should  do  so.  Moreover,  although  George 
Dalton  became  insane,  he  was  still  liable  for 
the  necessaries  of  his  wife,  to  the  same  ex- 
tent as  before,  and  recovery  may  be  had 
against  his  estate  for  the  reasonable  value 
of  supplies  furnished  to  her  during  the  pe- 
riod of  his  lunacy.  21  Cyc.  1217;  22  Cye. 
1179;  Shaw  v.  Thconpson,  16  Pick.  198,  26 
Am.  Dec.  655;  Read  t.  Legard,  6  Bxcfa.  636, 
15  Jnr.  494,  20  U  J.  Bxch.  309;  Pearl  v. 
McDowell,  3  J.  J.  Marsh.  668,  20  Am.  Dec. 
199;  Coleman  v.  Vrazer,  supra;  Norman  v. 
Central  Kentucky  Asylum,  79  8.  W.  189,  25 
Ky.  Law  Rep.  1848. 

There  was  no  merit  in  the  counterclaim, 
and  the  circuit  court  properly  disregarded  it. 

Judgment  affirmed. 


KINNAIRD  V.  B.  R.  SPOTSWOOD  &  SON. 

(Court  of  Aiqoeals  of  Kentucky.    Dec  7,  1916.) 

1.  Sales  $=»411— Actions  fob  Bbkaoh— Peti- 
tion—Soffioienct. 
A  petition,  setting;  up  a  contract  for  sale  of 
lumber,  which  alleged  that  the  seller  broke  the 
contract  by  refusing  to  allow  the  buyer's  agent 
to  measure  the  lumber  or  inspect  it,  or  to  allow 
the  buyer  to  take  the  lumber  sold,  and  that 
lumber  had  advanced  in  price,  is  sufficient  to 
state  a  cause  of  action,  though  not  alleging  the 
day  on  which  the  seller  a  agent  was  refused  per- 
mission to  inspect  the  lumber. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {$  1161-1164;   Dec.  Dig.  «=»411.] 


2.  Sau:s  »=»411  —  8r*ciAL  Daxaocb  —  Peti- 
tion— SumOIEHOT. 

A  petition,  setting  forth  that  a  bnysr  of  lum- 
ber, by  reason  of  the  seller's  breadi  of  ooatract, 
lost  profitable  customers  and  incurred  liabilities 
on  contracts  for  resale,  is,  in  tha  absence  of  a 
motion  to  make  more  definite  and  specific,  aufii- 
cient  to  state  a  cause  of  action  for  special  dam- 
ages, though  not  naming  the  buyer's  customers. 

[Ed.  Note.— For  other  cases,  see  Sales,  Omt. 
Dig.  H  1161-1164;    Dec.  Dig.  «s»411.] 

3.  Sales  «s=>421— Actions  fob  Bbeach Ih- 

BTBUCnONS — SUFFIOIENOT. 

In  an  action  for  breach  of  a  eontraet  for  tha 
sale  of  lumber,  where  defendant  contended  that 
under  a  provision  of  the  contract  omitted  from 
the  instrument  through  fraud  and  mistake  he 
was  entitled  to  annul  the  contract  whenever  dis- 
satisfied with  the  gra^ag  and  maasuring  of  the 
lumber,  and  that  he  annulled  the  contract  pur- 
suant to  such  provision,  an  instruction  that  ver- 
dict should  be  for  plaintiff  unless  it  was  agreed 
that  defendant  com,  on  notice  of  dissatisfaction, 
abrogate  the  contraiet,  etc^  properly  submitted 
the  defense. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ceat. 
Dig.  §  1203 ;   Dec.  Dig.  (»s>421.] 

4.  Appeal  and  Ebbob  «=>1068(4)— Review— 
Habmless  Ebbob. 

In  an  action  for  breach  of  a  ooatract  to  sell 
lumber,  where  the  amount  of  the  verdict  show- 
ed that  plaintifE,  the  buyer,  was  only  allowed  re- 
covery of  tile  difference  between  the  contract  and 
market  price,  lumber  having  risen  in  price,  de- 
fendant cannot  complain  of  defects  in  an  instruc- 
tion on  special  damages. 

[Ed.  Note.— For  other  cases,  see  Ai^eal  and 
Error,  Cent.  Dig.  {  4228;  Dec.  Dig.  «=»10«8(4) ; 
Trial,  Cent.  Dig.  S  868.1 

5.  Appeal  and  Ebbob  «=»1033(9)— Review— 
Habmlebs  E^bob. 

Where  a  buyer  of  lumber  made  advances  to 
the  seller,  and  the  advances  exceeded  the  value  of 
the  lumber  first  delivered,  the  seller  cannot,  hav- 
ing thereafter  breached  the  contract,  complain 
of  a  verdict,  allowing  recovery  for  a  sum  less 
than  the  difference  between  the  advances  and 
the  price  of  the  lumber  delivered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4061 ;  Dec.  Dig.  <8=1033(9).J 

6.  Tbial«=»252(13)—Instbdction8— Applica- 
tion TO  Pleadinqs  and  Evidence. 

In  an  action  for  breach  of  a  contract  to  de- 
liver lumber,  where  the  seller  rdied  on  a  provi- 
sion, allowing  him  to  annul  the  contract,  and 
there  was  no  proof  that  the  buyer  failed  to  in- 
spect, measure,  receive  and  pay  for  lumber  de- 
livered within  a  reasonable  time,  that  defense, 
though  set  up  in  the  answer,  should  not  be  sub- 
mittal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  604;    Dec.  Dig.  <S='252(13).] 

7.  Tbial    «=»260(1)— Inbtbuctiows— REFCaAL. 

The  refusal  of  a  request  covered  by  the  in- 
structions given  is  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  651;    Dec.  Dig.  «s>260(l).] 

8.  Sales  «s»418(8)— Bbeach— Defenses. 

Where  defendant,  after  delivering  lumber  aa- 
der  a  contract  of  sale,  breached  hia  contract  he 
cannot  claim  credit  for  the  lumber  delivered  at 
the  market  price,  which  exceeded  the  contract 
price. 

fJBi.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  f  1181;   Dec.  Dig.  «38418(8).] 

Appeal  from  Circuit  Court,  Atelr  Coant^. 

Action  by  R  R.  Spotswood  ft  Son  against 

J.  H.  Kibnaird,  Who  cross-complained.    From 
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a  Judgment  for  plalotUF,  defendant  appeaUt 
AJSiim&i. 

MontKomery  tc  Montgomery,  ot  Colambla, 
and  J.  W.  Kinnalrd,  of  Edmonton,  .Ky^  for 
appellant  Jones  &  Gacuett,  of  Coliunbla,  for 
appellae. 

MILLEat,  O.  J.  TUa  actlcxi  is  the  result 
of  a  dispute  over  tbe  performance  of  a  lum- 
ber contract  made  between  tbe  appellee  and 
tbe  appellant  on  June  6,  1912.  By  tbat  con- 
tract J.  H.  Kinnalrd  sold  to  B.  R.  Spots- 
wood  tc  Son  (Incorporated),  of  Lexington, 
several  bundred  tbousand  feet  of  oak,  pop- 
lar, asb,  and  walnut  lumber,  tben  In  appel- 
lant's lumber  yard  at  Red  lAdk,  In  Met- 
calfe county,  Ky.,  at  prices  ranging  from 
166  to  $14  per  tbonsand.  By  tbe  contract  E. 
R.  Spotswood  ft  Son  agreed  to  take  up  as 
mueb  as  100,000  feet  <tf  lumber  at  a  time 
and  pay  for  it  as  soon  as  it  was  taken  up, 
less  2  per  cent,  casb,  if  x>ald  wben  taken  up ; 
and  It  furtber  agreed  to  take  tbe  first  lot 
as  soon  as  Kinnalrd  sbould  get  ready  to  bave 
it  delivered.  Kinnalrd  also  agreed  to  baul 
tbe  lumber,  by  November  1,  1912,  for  75  cents 
per  bundred,  delivered  at  Greensburg.  On 
July  2,  1912,  E.  R.  Spotswood  ft  Son  sent 
Kinnalrd  a  check  for  $1,000,  whlcb  he  accept- 
ed as  an  advancement;  and,  Kinnalrd  hav- 
ing notified  £}.  R.  Spotswood  &  Son  that  he 
was  ready  to  deliver  a  part  of  tbe  lumber, 
tbat  company  sent  Roach  to  Red  Lick  on  July 
18th  to  lnsi)ect  and  take  up  the  lumber.  On 
that  occasion  A.  J.  Cummlngs  represented 
Kinnalrd  as  Inspector;  and,  acting  together, 
Roach  and  Cummlngs  Inspected  and  took 
up  30,779  feet  which,  tinder  tbe  contract 
were  sold  for  $740.27.  Roach  lived  at  Oamp- 
bellsvllle;  and,  after  tbe  first  inspection 
above  referred  to,  he  returned  to  CampbeUa- 
vllle,  to  wait  for  further  orders.  On  August 
3l8t,  Roach  again  went  to  Red  Lick,  where 
be  and  Bell  and  Cummlngs,  who  acted  as 
Inspectors  for  Kinnalrd,  made  a  second  in- 
spection, in  which  they  took  up  35,054  feet 
of  lumber.  While  tbe  second  inspection  was 
In  progress,  Kinnalrd  went  to  tbe  lumber 
yard  and  complained  tbat  Roach  was  robbing 
him,  because  the  inspectors  were  not  ac- 
cepting "Na  3  common."  After  making  tbis 
second  inspection,  Roach  returned  to  Cami>- 
bellsvllle,  after  agreeing  with  Cummlngs  to 
return  to  Red  Lick  in  30  days.  Both  in- 
spections were  made  according  to  tbe  rules 
of  tbe  National  Hardwood  Lumber  Associa- 
tion. A  few  days  thereafter,  however,  Kin- 
nalrd wrote  a  letter  to  Roach,  saying  be  could 
not  accept  tbe  last  Inspection,  as  it  was  not 
according  to  the  contract,  and  tbat  be  (E^ln- 
nalrd)  was  not  going  to  let  tbe  lumber  go 
to  tbe  railroad.  Roach  forwarded  Klnnalrd's 
letter  to  Spotswood  &  Son,  who  answered  the 
letter,  as  follows: 

"Sept.  9,  1912. 

"Mr.  J.  H.  Kinnaird,  Red  Lick,  Ky.— Dea» 
Sir:  A  l^t^  was  received  this  morning  fram 
Tom.  Roacit  in  which  he  states  that  he  received 


a  letter  from  you  stating  that  you  could  not  ae- 
cept  his  last  inspection,  as  it  was  not  according 
to  tbe  contract,  and  tbat  you  were  not  going  to 
let  the  lumber  go  to  tlie  railroad  audi  yon  heard 
from  him.  Roach  states  that  be  does  not  Imow 
what  you  mean  by  that  as  when  he  left  your 
place  you  asked  him  when  he  was  coming  back. 
Roach  states  that  the  man  representing  you 
said  he  expected  Roach  to  take  No.  3  common. 
Will  yon  please  inform  me  Mr.  Kinnaird  what 
the  trouble  is;  we  are  very  anxious  to  get  that 
lumber  to  the  railroad,  baving  sold  the  bulk  of 
it;  slid,  as  I  understand  from  Greensburg,  alt 
of  the  finst  bateh  taken  up  six  weeks  ago  has  not 
been  hauled  to  the  railroad  yet.  It  is  a  long 
ways  out  there  through  the  country  to  your  lum- 
ber, and  having  employed  some  one  at  Greens- 
bnrg  to  look  after  it  and  having  rented  a  yard 
there  to  receive  it,  any  little  mction  or  addi- 
tional expense  will  well  nigh  eat  up  the  profit 
on  it  Will  you  please  write  us  what  the  trouble 
is  and  when  you  are  going  to  haul  in  the  bunch 
Roach  has  recently  taken  up.  Veiy  often,  owing 
to  a  man's  personality,  there  is  frictioa  Iwtween 
lumber  inspectors,  and  if  Roach  does  not  please 
you  we  can  send  back  one  of  our  other  men  to 
take  up  the  balance  of  tlie  lumber;  and,  if  you 
will  oommtnce  to  put  tUs  lumber  in  rapidly  to 
tbe  railroad,  we  wiU  send  our  Mr.  Smith  from 
Pulaski,  or  Mr.  Pike  from  the  Pine  Knot,  up 
and  will  take  it  up  in  a  100,000  or  150,000  lots 
provided  yon  will  haul  it  promptly;  but  there 
will  be  no  occasion  to  take  up  such  a  large 
amount  of  lumber  if  you  only  haul  a  little  bit 
every  now  and  then. 

"Let  me  hear  from  you  by  next  mail,  please, 
and  oblige,  Yours  very  truly,  E.  R.  Spotswood  & 
Son,  Inc.,  by  A.  M.  Spotswood,  President" 

Kinnalrd  paid  no  attention  to  the  letter, 
whereupon  A.  M.  Spotswood,  in  company 
with  C.  M.  Harrlford,  went  to  Red  Lick  and 
had  an  interview  wttb  Kinnalrd,  at  his  lum- 
ber yard.  In  tbat  Interview  Kinnaird  said 
tbat  Roach  was  not  grading  tbe  lumber  ac- 
cording to  tbe  contract ;  and  Spotswood  says 
Kinnaird  showed  him  a  copy  of  tbe  contract 
which  was  not  likei  the  contract  In  Spots- 
wood's  possession,  and  that  according  to 
Klnnalrd's  copy,  Spotswood  &  Son  were  to 
take  "No.  3  common."  And  be  claimed  tbat 
Roadi  had  refused  to  so  execute  the  contract 
in  maldng  tbe  inspection.  Spotswood  fur- 
ther said  that  tbe  contract  exhibited  to  him 
by  Kinnalrd  had  been'  scratched.  The  orig- 
inal contract  In  the  possession  of  Spotswood 
did  not  require  lilm  to  take  "No.  8  common," 
but  It  di(^  require  Spotswood  to  take  certain 
"culls,"  therein  specified.  According  to  Kln- 
nalrd's version  of  the  Interview,  he  claimed 
tbat  the  word  "culls,"  as  used  in  the  con- 
tract meant  the  same  as  "No.  3  common," 
and  that  he  had  never  claimed  that  it  meant 
anj'tbing  else ;  but  In  this  he  is  contradicted 
by  Spotswood,  Harrlford,  and  Roach,  who 
testified  tbat  he  bad  claimed  that  tbe  con- 
tract In  terms,  embraced  "No.  3  common,"  as 
shown  by  his  scratched  copy.  Shortly  there- 
after Spotswood  wrote  a  letter  to  W.  W. 
Jones,  bis  attorney  at  Columbia,  asking  bim 
to  go  and  see  Kinnalrd  for  the  purpose  of 
getting  bim  to  carry  out  the  contract;  and 
Jones  did  so,  but  failed  to  accomplish  any- 
thing. Spotswood  also  further  said  tbat  at 
the  time  of  tbe  Interview,  above  referred  to, 
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Elimalrd  proposed  that  Spotswood  should 
take  "No.  1"  and  "No.  2,"  and  "No.  1  com- 
mon," at  the  contract  price,  and  permit  Kln- 
naird  to  letaln  the  "No.  2  common,"  thus 
changing  the  contract  In  an  Important  re- 
spect; but  that  Siwtswood  declined  ther 
offer,  since  it  would  eliminate  the  most  prof- 
itable part  of  the  contract,  by  requiring  him 
to  take  "No.  3  common"  in  the  place  of  and 
at  the  same  price  as  "No.  2  common."  Spots- 
wood  further  testified  that  h6  had  contracted 
to  sell  the  lumber  to  one  of  his  customers,  and 
by  Klnnalrd's  falling  to  deliver  it  he  had 
lost  his  customer,  permanently,  on  account  of 
his  inability  to  get  thlB  lumber,  or  other 
lumber  to  fill  the  order.  In  his  letter  of  Sep- 
tember 9tli,  Spotswood  had  told  Klnnalrd 
that  he  had  therefore  sold  the  bulk  of  the 
lumber  and  needed  it  to  fill  the  order.  It 
further  appears  from  the  proof  that  about 
the  middle  of  the  summer  of  1012  there  was 
a  decided  rise  in  the  price  of  lumber,  and  that 
during  the  season  the  prices  of  lumber  had 
risen  from  $5  to  $10  per  thousand,  according 
to  character  and  quality.  Kinnaird  persisted 
in  his  refusal  to  deliver  the  lumber,  and  noth- 
ing further  was  done  under  the  contract. 
Kinnaird  subsequently  sold  the  lumber  to 
Harvey  for  about  $800  more  than  the  price 
called  for  by  the  contract  with  B.  R.  Spots- 
wood  ft  Son.  Bl  B.  Spotswood  ft  Son  there- 
upon filed  this  action,  claiming:  (1)  $4,000 
as  general  damages  for  breach  of  the  con- 
tract; (2)  $1,000  as  special  damages  caused 
by  plaintiff's  inability  to  deliver  the  lumber 
to  the  customers  to  whom  It  had  sold  the  lum- 
ber; and  (3)  $250  balance  due  on  account 
of  the  overpayment  on  July  2d. 

By  way  of  defense,  the  answer  alleged: 
(1)  That  the  contract  as  verbally  agreed 
upon,  provided  "that  when  the  plaintiff 
measured  or  graded  any  part  of  said  lumber, 
and  the  grading  and  measuring  was  not  satis- 
factory to  Eiimalrd,  he  should  so  notify  the 
plaintiff  or  its  agent  of  his  dissatisfaction, 
and  thereupon  the  plaintiff  should  not  reoeive 
or  have  any  more  of  said  lumber,  and  the 
said  contract  of  sale  and  purchase  would 
thereby  become  null  and  void,  and  of  no  fur- 
ther force  or  effect,"  and  that  by  fraud  or 
mistake  tliat  portion  of  the  contract  was 
omitted  from  the  contract  as  written;  (2) 
that  the  plaintiff  had  broken  the  contract  by 
failing  to  measure  and  take  up  100,000  feet 
of  lumber  within  a  reasonable  time ;  and  (3) 
by  way  of  counterclaim  Klnnalrd  claimed 
$1,000  for  loss  on  the  sale  of  the  undelivered 
portion  of  his  lumber  to  others,  and  the  fur- 
ther sum  of  $600  for  trouble  and  expenses 
in  finding  another  purchaser  for  said  lumber, 
and  selling  the  same. 

By  an  amended  counterclaim,  Kinnaird 
alleged  that  under  the  contract  the  plaintiff 
was  to  have  a  reduction  of  70  cents  on  the 
gross  price  per  100  feet,  to  be  paid  as  a  haul 
bill  for  said  lumber ;  that  in  addition  to  the 
70  cents,  the  defendant  was  to  receive  the 


sum  of  6  cents  per  100  feet  for  his  trouble 
in  looking  after  the  loading  and  ticketing  out 
of  said  lumber,  and  that  said  amount  at  5 
cents  per  100  was  to  be  paid  to  Kinnaird  by 
B.  B.  Spotswood  &  Son;  and  that  Klnnalrd's 
commission  on  the  amount  taken  up  on  tbe 
18th  of  July,  1912,  and  which  the  defendant 
had  hauled  to  Oreensburg,  amounted  to 
$15:38.  The  amended  counterclaim  further 
alleged  that  in  addition  to  the  lumber  taken 
up  by  the  Spotswood  company  on  July  18. 
1912,  the  defendant  delivered  to  the  plaintiff 
2,609  feet  of  lumber  which,  after  deducting 
the  haul  bill,  was  worth  the  sum  of  $55.61 
under  tbe  contract  price,  and  that  be  was  en- 
titled to  that  sum,  plus  the  6  cents  per  100 
for  loading  and  ticketing,  amounting  to  $1.90. 
In  this  way  Klnnalrd  Increased  his  counter- 
claim to  $1,572.29,  for  which  be  prayed  Judg- 
ment A  demurrer  was  sustained  to  tbe 
amended  counterclaim ;  but  it  was  overruled 
to  so  much  of  tbe  answer  as  set  up  the  nols- 
take  or  (xnlssion  in  tbe  written  contract  By 
a  second  amended  counterclaim,  Kinnaird 
alleged  he  was  entitled  to  receive  70  cents 
per  100,  or  $18.26,  for  hauling  tbe  2,609  feet 
of  lumber  mentioned  in  the  amended  answer 
and  counterclaim.  This  pleading  was  con- 
troverted of  record.  These  claims  for  loading 
and  ticketing  were  properly  rejected  under 
tbe  written  contract;  there  being  no  allega- 
tion of  mistake  or  omission,  in  this  respect 

Upon  the  trial,  there  was  a  verdict  and 
Judgment  for  the  plaintiff  for  $750,  general 
and  special  damages,  and  $250,  with  interest, 
on  account  of  the  overpayment  of  July  2d. 
From  that  Judgment  Klnnalrd  prosecutes  this 
appeal. 

For  a  reversal  appellant  contends:  (1) 
That  tbe  petition  does  not  contain  a  state- 
ment of  facts  sufficient  in  law  to  entitle  it  to 
recover  general  damages  for  a. breach  of  the 
contract  because  it  merely  avers  that  plain- 
tiff sent  its   agent  on   the  day   of 

,  1912,  to  take  up  the  rest  of  the  lum- 


ber, and  that  the  defendant  refused  to  let  It 
be  taken  up  or  to  deliver  it  while,  to  state 
a  cause  of  action,  it  is  claimed  the  petition 
should  aver  that  the  agent  was  sent  or  direct- 
ed to  take  up  tbe  lumber  according  to  the 
contract  and  pay  for  it  according  to  the  con- 
tract and  tliat  it  offered  to  do  so;  (2)  that 
the  petition  did  not  authorize  a  recovery  of 
special  damages,  since  it  failed  to  allege  with 
whom  appellee  bad  contracted  to  sell  tbe  lum- 
ber, and  at  what  price  it  had  so  contracted; 
and  (3)  that  the  court  erred  in  giving  and 
refusing  instructions. 

[1]  We  see  no  merit  In  the  criticisms  of 
the  petition.  It  sets  up  in  apt  words  the 
contract  between  the  parties,  and  alleges  that 
EUnnaird  had  broken  the  contract  by  refusing 
to  let  the  appellee's  agent  measure  the  lum- 
ber or  inspect  It,  or  to  let  plaintiff  have  the 
lumber  which  it  had  bought  under  the  con- 
tract; and  that  tlie  lumber  had  advanced  in 
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price  from  $5  to  $10  per  ttaouaand,  acoordlog 
to  grade,  after  tiae  cootract  was  made. 

[2]  So  much  of  the  petition  as  claims  spe- 
cial damages  averred  that  the  plaintiff  bad 
contracted  to  sell  the  lumber  in  question  at  a 
Iiigh  price  to  old  and  profitable  customers, 
and  that,  by  reason  of  Kinnaird's  breaking 
the  contract  with  the  plaintiff,  and  refusing 
to  deliver  the  lumber  sold  under  the  contract, 
the  plaintifF  had  been  unable  to  comply  with 
its  contract  with  its  customers,  or  to  purchase 
Other  lumber  to  fill  said  contract,  and  bad 
thereby,  not  only  lost  profitable  customers 
for  said  lumber,  but  bad  Incurred  liability 
on  conti-acts  with  them  for  sales  of  lumber, 
to  the  special  damage  to  the  appellee  in  the 
sum  of  $1,000.  If  these  aTerments  were  not 
sufficiently  specific  to  put  the  defendant  upon 
notice  of  the  plaintiff's  claim,  he  should  hare 
asked  that  the  petition  be  inade  more  definite 
and  specific  In  those  respects.  Bnt,  as  he 
failed  to  do  this,  it  must  be  assumed  be  treat- 
ed the  allegations  as  sufficiently  spedflc  to 
advise  blm  of  the  claim  of  the  plaintiff. 

[S]  Aside  from  the  question  of  damages, 
the  <Aly  issue  made  by  the  pleadings  was 
whether  any  portion  of  the  contract  had  been 
omitted  from  the  writing.  KlnnaiTd  insisted 
that  under  the  contract  as  made,  but  not 
written,  if  any  part  of  the  grading  and  meas- 
oring  of  the  lumber  was  not  satisfactory  to 
lilm,  he  could  annul  the  contract,  and  that 
this  provision  had  been  omitted  from  the  con- 
tract, by  mistake  or  fraud  upon  the  part  of 
appellee's  ag«it.  Indeed,  Elnnalrd  based  his 
rl^t  to  refuse  to  deliver  any  more  of  the 
lumber  upon  this  provision  of  the  contract; 
and.  If  he  failed  to  sustain  his  contention  in 
this  respect,  he  stood  in  the  attitude  of  hav- 
ing broken  the  contract  as  it  really  existed 
between  the  parties.  Whatever  KInnaird 
may  have  claimed  in  his  conversations  with 
Spotswood,  Jones,  Boach,  and  other  witness- 
es, his  defense  under  the  pleadings  is  rested 
solely  upon  the  ground  that  the  contract,  by 
its  terms,  permitted  him  to  end  it  at  his 
pleasure.  If  the  contract  was  correctly  set 
forth  In  the  writing,  KInnaird  confessedly 
breached  it.  So,  when  the  court  advised  the 
jury,  as  it  did  by  the  first  instruction,  that 
they  ^oiild  find  for  the  plaintiff  unless  they 
should  believe  from  the  evidence  that  it  was 
agreed  by  and  between  plalntia's  agent  and 
the  defendant,  and  made  part  of  the  contrsict, 
that  KInnaird  coald,  upon  notice,  annul  the 
contract  for  dissatisfaction,  and  that  if  he 
did  so  notify  the  plaintiff  they  Should  find 
no  damages  whatever  for  the  plaintiff,  the 
court  submitted  to  the  Jury  the  ismie  as  to 
wttat  the  contract  was. 

[4]  The  first  Instruction  also  limited  the 
special  damages  to  such  sum,  not  esceedlng 
^,000,  as  the  plaintiff  had  suffered  by  reason 
of  ite  InabUlty  to  fulfill  its  contracto  with  its 
customers  by  reason  of  the  breach  of  the 
contract,  It  It.  had  been  breached,  by  Etii^ 
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By  the  second  Instruction  the  conit  di- 
rected the  Jury  to  give  KInnaird  credit  for 
the  amount  of  lumber  the  plaintiff  had  receiv- 
ed at  Greensburg,  and  deduct  that  amount 
from  the  $1,000  advanced  to  Khinalrd  in 
July,  1912,  and  that  the  measure  of  the 
plaintiff's  general  damages,  if  any,  was  the 
sum  equal  to  the  difference  between  the  con- 
tract price  of  the  lumber  and  the  market 
value  of  same  at  the  time  defendant  refused 
to  permit  plaintiff  to  have  the  lumber;  and 
it  specifically  excepted  special  damages  In 
that  connection. 

There  was  evidence  showing  that  after 
Bannalrd's  failure  to  let  appellee  have  the 
lumber  in  question,  be  had  sold  the  undeliv- 
ered portion  to  Harvey  for  about  $800  more 
than  it  would  have  brought  under  the  con- 
tract with  the  appellee.  Therefore,  since  the 
Jury  fixed  appellee's  damages,  both  general 
and  special,  under  the  first  instruction,  at 
$750,  It  is  clear  that  it  really  confined  itself 
to  general  damages,  and  that  Oie  appellant 
was  not  prejudiced  by  any  imcertaluty  In  the 
instruction  relating  to  special  damages. 

tS7  The  finding  of  $250  under  the  second 
Instruction  could  not  have  been  less,  under 
the  proof,  since  the  advancement  of  $1,000 
by  the  appellee  to  KInnaird  on  July  2,  1912, 
and  the  further  fact  that  the  contract  price 
of  the  30,779  feet  was  $740.27,  being  un- 
disputed, there  remained  due  the  appellee 
$259.7a  Consequently  a  finding  of  $250  for 
appellee  upon  this  item  was  more '  favorable 
to  the  appellant  than  the  proof  warranted. 

It]  Instruction  A,  asked  by  the  appellant 
and  refused  by  the  court,  asked  the  court  to 
tell  the  Jury  that  it  was  the  duty  of  the  ap- 
pellee to  inspect,  measure,  receive,  and  pay 
for  100,000  feet  of  said  lumber  at  a  time,  and 
within  reasonable  times,  until  the  contract 
was  fully  performed.  This  instruction  was 
properly  refused,  because  the  Instruction  ig- 
nored the  fact  that  KInnaird,  in  his  answer, 
based  his  refusal  to  deliver  the  lumber  upon 
the  wholly  Inconsistent  idea  that  he  had  the 
right  to  discontinue  the  contract  at  his  plefts- 
ure,  and  that  he  did  so.  His  theory  of  the 
case  being  that  be  annulled  the  contract  uor 
der  a  right  to  do  so,  It  follows  that  he  broke 
the  contract,  If  the  right  to  annul  it  did  not 
exist.  It  was  claimed  for  the  first  time  In 
the  answer  that  appellee  had  not  taken  the 
lumber  as  fast  as  it  was  tendered,  and  there 
was  no  proof  to  sustain  the  charge  so  made. 

t7J  Instruction  B,  offered  by  the  appellant, 
presented  the  issue  of  the  omission  in  the 
contract;  but,  as  that  issue  was  presented 
by  Instruction  No.  1,  instruction  B  was  un- 
necessary. 

[J]  Instruction  C,  offered  by  the  appellant, 
proposed  to  credit  the  $1,000  advancement  by 
the  value  of  the  30,779  feet  of  lumber  de- 
livered under  the  first  inspection.  This  in- 
struction, however,  totally  ignored  the  con- 
tract price  at  which  the  lumber  bad  been 
sold,  and  for  tbat  reason  was  properly  na- 
fused. 
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Instmctlon  D,  offered  by  the  appellant,  pro- 
posed to  direct  the  Jury  to  find  for  Klnnalrd 
on  his  counterclaim  In  a  sum  not  exceeding 
$1,600,  in  case  they  should  believe  from  the 
evidence  that  the  plaintiff  failed  to  Inspect, 
measure,  and  pay  for  the  lumber  after  having 
been  notified  by  Klnnalrd  that  he  was  ready 
to  deliver  said  lumber.  This  Instmctlon, 
however.  Ignores  the  pleadings  and  the  proof, 
since  Klnnalrd  nowhere  claims  or  shows  that 
he  was  ready  to  deliver  the  lumber  to  ap- 
pellee, after  the  delivery  of  the  first  Inspec- 
tion; on  the  contrary,  he  based  his  entire 
defense,  as  above  pointed  But,  upon  the  fact 
that  he  abrogated  the  contract  beoanse  he 
had  the  right  to  do  so  under  his  view  of  it. 

Upon  the  whole  case,  we  think  the  issues 
between  the  parties  were  fairly  presented  by 
the  instructions  given,  and  that  the  verdict 
is  Boatained  by  the  evidence. 

Judgment  affirmed. 


TBAGUB  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Eoitacky.    Dec  12, 1916.) 

1.  Pbbjt^t  «=9l5  —  Dbixiisb  —  AcQurrrAi,  iif 
Pbosecution  Whkke  Statement  was  Made. 

A  person  may  be  indicted  and  convicted  of 
the  offense  of  giving  false  testimony  in  a  prose- 
cution against  him,  although  be  may  have  been 
acquitted  in  that  pioascution  of  the  offense 
charged. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  S  62;    Dec.  Dig.  <S=5l5.] 

2.  CaiuiNAi.  Law   «=>711— Tbiai>— Time  ro» 
Abgument. 

The  time  to  be  allowed  for  argument  by 
counsel  for  accused  in  a  criminal  trial  is  with- 
in the  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1657;   Dec-  Dig.  «s»711.] 

8.  Cbikinai,  Law  «=>1154,  1171(4)— Appeal— 

DiscBBTioH— Tnat  ^b  Abquicent  bt  Cooh- 

BEL  FOB  Accused, 
The  action  of  the  trial  court  in  limiting  time 
for  argument  for  accused  will  be  reversed  only 
where  its.  discretion  therein  appears  plainly  to 
have  been  abused  to  the  prejudice  of  aocused. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  U  S050,  3126,  3127;  Dec.  Dig. 
«=>1154,  1171(4).] 
4.  Cbikinai.  Law  <S=>1206(6)  —  Statoteb  — 

Betboactivs  Opebation. 
Under  Ky.  St.  I  465,  providing  that  no  new 
law  shall  repeal  a  former  law  as  to  offenses  al- 
ready committed,  or  affect  any  penalty  or  punish- 
ment so  incurred,  where  an  offense  was  commit- 
ted before  the  Indeterminate  Sentence  Law  (Ky. 
St  i  1136)  waa  repealed  by  Acts  1916,  p.  430, 
the  case  should  have  been  submitted  to  the  jury 
under  the  former  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  3279;  Dee.  Dig.  «=3l206(6).] 

Appeal  flrom  Circuit  Court,  Hopkins 
County. 

B.  Llncolir  Teague  was  convicted  of  false 
swearing,  and  appeals.    Reversed. 

Gordon,  Gordoa  &  Moore,  of  MadlsonviUe, 
for  appelbutt  M.  M.  Logan,  Atty.  Gtea.,  and 
D.  O.  Myatt,  AMt  Atty.  Gen.,  for  tbe  Oom- 
monwcalth. 


CABROLL,  J.  Lincoln  Teague,  tbe  appel- 
lant, was  tried  In  the  police  court  of  Madl- 
sonvllle  on  the  charge  of  selling  beer  in  viola- 
tion of  the  local  option  law,  about  8  o'clock 
at  night  on  October  16th,  and  found  not 
guilty.  On  the  trial  of  this  prosecution,  after 
being  first  duly  sworn  as  a  witness,  Teague, 
testifying  In  his  own  behalf,  said  that  he 
was  not  in  MadlsonvUle  between  the  hours 
of  4  o'clock  In  the  afternoon  and  11 :30  o'clock 
on  the  night  of  that  day,  and  that  he  did  not 
sell  at  his  place  of  business  In  MadlsonviUe 
the  beer  he  was  being  prosecuted  for  selling. 
Thereafter  the  grand  jury  of  Hopkins  county- 
returned  an  indictment  against  Teague,  set- 
ting out  in  proper  manner  and  form  that  on 
his  trial  he  did — 

"willfully,  knowingly,  corruptly,  and  feloniooriy 
swear,  depose,  naijiive  in  evidence  that  on  th« 
day  in  question,  vu.  the  16th  day  of  October, 

1915,  he  (Teague)  left  the  city  of  MadisonviUe, 
Hopkins  county,  &y.,  about  4  o'clock  p.  m.,  and 
went  to  the  d^  of  Earlington,  Hopkins  county, 
Ky.,  and  did  not  return  to  said  city  of  Madiaon- 
ville,  Hopkins  county,  Ky.,  until  about  11:30 
o'clock  p.  m.,  when  he  came  from  said  city  of 
Earlington  to  said  city  of  MadlsonviUe  on  the 
passenger  train  No.  54,  which  arrives  in  said 
city  of  MadlsonviUe  about  11:30  o'clock  p.  m., 
whidi  said  statement  was  willfully,  knowingly, 
corruptly,  and  feloniously  false  and  untrue,  and 
the  said  Teague  well  knew  it  was  false  and  un- 
true when  he  willfully,  corruptly,  knowingly,  teio- 
nioUsly,  and  falsely  swore  to  it,  for,  in  truth  and 
in  fact,  said  Teague  did  not  leave  the  city  of 
MadlsonviUe,  Hopkins  county,  Ky.,  about  4 
o'clock  p.  m.,  and  go  to  the  city  of  BiarUngton, 
Hopkins  county,  Ky.,  and  remain  there  and  not 
return  to  the  city  of  Madisonville  until  11:30 
o'clock  p.  m.,  and  then  did  not  come  from  said 
city  of  Earlington  to  the  said  city  of  Madison- 
ville on  the  passenger  train  No.  64,  which  arrives 
in  said  city  of  MadlsonviUe  about  11:80  p.  du. 
and  the  said  Teague  weU  knew  said  statements 
BO  sworn  to  by  him  as  aforesaid  were  false  and 
untrue." 

But  it  did  not  diarge,  and  could  not  truth- 
fully have  charged,  that  Teague  was  con- 
victed. A  general  demurrer  to  the  indictment 
was  overruled,  and  thereafter,  on  May   3, 

1916,  Teague  was  put  upon  his  trial  and 
found  guilty.  The  Jury  assessed  his  punish- 
ment at  confinement  for  two  years  in  the 
penitentiary,  and  from  the  judgment  on  this 
verdict  this  appeal  is  prosecuted. 

On  the  trial  under  the  Indictment  the  evi- 
dence for  the  commonwealth  was  to  the  ef- 
fect that  at  the  trial  of  Teague  in  the  p<^)ce 
court  he  testifled,  after  being  sworn  as  a 
witness,  that  he  was  not  In  Madi&onrUle  be- 
tween the  hours  of  4  o'clock  in  the  after- 
noon nnd  11:30  on  the  night  of  October  16th, 
and  that  he  did  not,  about  8  (ftLoc^  on  the 
night  of  that  day,  sell  the  beer  he  waa  be- 
ing prosecuted  for  selUng,  and  further  tes- 
tified that  on  the  afternoon  of  that  da?  he 
left  MadlsonviUe  about  4  o'dock  and  went 
to  the  city  of  Earlington,  and  did  not  re- 
turn to  MadlsonviUe  untU  11  SO  o^dock  tliat 
night.  There  was  also  evidence  sufficient  to 
sustain  the  verdict  to  the  jury  that  this  tes- 
tUnon/  of  Teague  was  false,  and  that.  In 
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fact,  lie  waB  In  MadlaonTlIle  at  bis  place  ot 
business  aboat  8  o'clock  on  that  night,  and 
did  sell  beer  In  violation  of  the  local  option 
law.  On  this  appeal  it  is  Insisted  that  the 
demurrer  to  the  indictment  shoold  have  been 
sTistalned,  or,  If  not,  that  the  motion  made 
by  connsel  for  Teagoe  for  a  peremptory  in- 
Btmction  should  have  been  sustained.  It 
is  further  urged  that  the  court  committed 
prejudicial  error  in  limiting  the  time  for 
argument  allowed  his  counsel  and  in  instruct- 
ing the  Jury. 

The  argument  in  support  of  the  prt^KMitlOB 
that  the  indlctmeat  was  fatally  defective  is 
rested  <w  the  ground  tbat  it  was  Indispen- 
sable to  a  good  indictment  that  it  should 
charge  that  Teague  was  convicted  on  the 
prosecution  in  the  police  court;  and  the  ar- 
gument in  support  of  the  contention  that  the 
Jury  should  have  been  instructed  to  return 
a  verdict  of  not  guilty  is  based  on  the  prop- 
osition that  a  conviction  could  not  be  sua- 
talned,  as  the  uncontradicted  evidence  show- 
ed that  Teague  was  aoQoltted  on  his  trial 
In  the  p<^ce  court. 

[1]  These  two  points  relied  on  for  reversal 
involve  the  same  question,  and  will  be  treat- 
ed together.  If  It  is  necessary  to  sustain  a 
prosecution  for  false  swearing  that  the  de- 
fendant should  have  been  convicted  at  the 
trial  during  which  the  allied  false  evi- 
dence was  given,  the  indictment  was  fatally 
defective,  and  so,  i£  it  was  Indispensable  to 
a  conviction  that  the  evidence  should  show 
that  the  accused  was  convicted,  the  motion 
for  a  directed  verdict  In  his  behalf  should 
have  been  sustaioed.  On  the  other  hand. 
If  a  person  may  be  Indicted  and  convicted  of 
the  offense  of  giving  taiae  testimony  in  a 
proaecntlon  against  him,  although  he  may 
have  been  acquitted  by  the  Jury  of  the  offense 
charged,  the  Indictment  was  grood,  and  the 
evidence  sofflcient  to  sustain  the  conviction. 

In  Cooper  v.  Com.,  106  Ky.  909,  51  8.  W. 
789,  59  S.  W.  524,  21  Ky.  Law  Rep.  546,  45 
L.  R.  A.  216,  90  Am.  St.  Rep.  275,  it  appears 
from  the  opinion  that  Co<^>er  was  indicted 
in  the  Rowan  circuit  court  for  the  offense 
of  adultery  committed  with  one  libbie  Pur- 
vis, and  on  the  trial  under  that  Indictment 
he  was  acquitted;  that  thereafter  the  grand 
Jury  of  Rowan  county  returned  an  indict- 
ment ogaln&t  Cooper,  charging  that  upon  his 
trial  for  adultery  he  testified  that  he  bad 
not  had  carnal,  sexual  intercourse  with  Lib- 
bie  Purvis,  which  testimony  was,  as  he  knew 
false,  and  under  this  Indictment  be  was  con- 
Tlcted.  In  holding  that  the  conviction  for 
giving  false  testimony  could  not  be  sustain- 
ed because  Cooper  had  been  acquitted  of  the 
offense  with  which  he  was  charged  on  the 
trial  la  whidi  the  alleged  false  testimony 
warn  given,  the  court  said,  in  the  course  ef  tbe 
opinion: 

"App^ant  in  this  ease  had  already  be«o  tried 
and  acquitted  of  the  offense  of  having  had  car- 
nal, sexual  intercourse  with  Ubbie  Purvis,  and 
the  jodmnent  in  that  case  is  res  judicata  against 
tiM  eoamionwealth,  and  he  oaimot  agate  be  pnt 


on  trial  where  the  troth  «r  faUty  of  the  diarge 

in  that  indictment  is  the  gist  of  the  question 
under  investigation.  It,  therefore,  follows  that 
appellant  was  entitled  to  a  peremptory  instruc- 
tion to  the  jnry  to  find  him  not  gnllty." 

Again,  in  Petit  v.  Commonwealth,  S7  8. 
W.  14,  22  Ky.  Law  Rep.  262,  it  appears  that 
Petit,  on  the  trial  of  a  prosecution  against 
him  for  the  offense  of  carrying  concealed, 
on  or  about  his  person,  a  deadly  weapon, 
testified  in  his  own  behalf  that  be  did  not 
have  the  pistol  at  the  time  and  place  changed 
in  the  indictment,  and  was  acquitted  by  tbe 
verdict  of  the  Jury.  Thereafter  he  was  in- 
dicted for  giving  false  evidence  in  the  case 
in  which  he  w<u9  lioquitted,  and  on  this  in- 
dictment he  was  found  guilty.  In  holding 
that  the  indictment  for  ftilse  swearing  could 
not  be  miCIntained,  the  conrt  said: 

"Tt>«  question  here  presented  is  identteal  with 
the  case  of  Cooper  v.  Commonwealth,  106  Ky. 
909  [61  8.  W.  789,  59  S.  W.  524,  21  Ky.  Law 
Rep.  546,  46  L.  R.  A.  216,  90  Am.  St.  Rep.  276], 
and  it  is  admitted  by  the  Attorney  Oeneral  thatl 
unless  the  Cooper  Case  be  overruled,  a  reversal 
should  be  had.    To  that  opinion  we  adhere." 

It  will  thus  be  seen  that  if  tbe  ruling  in 
tbe  Cooper  Case  and  tbe  Petit  Case  Is  ad- 
hered to,  the  indictment  against  Teague  was 
not  good,  and  tbe  motion  for  a  directed  ver- 
dict in  his  behalf  should  liave  been  sustain- 
ed, and  accordingly  the  Judgment  appealed 
from  should  be  reversed  on  these  grounds. 
On  this  appeal  we  have  carefully  examined 
tbe  reasoning  upon  which  the  decision  in  the 
Cooper  Case  was  rested,  and  have  reached 
tbe  conclusion  tbat  tbat  case,  as  well  as  tbe 
Petit  Case  which  merely  followed  it,  should 
be  overruled.  An  investigation  of  this  ques- 
tion discloses  tbat  with  tbe  exception  of  tbe 
CoopM'  and  Petit  Cases,  and  the  case  of 
United  States  v.  Butler  (D.  C.)  38  Fed.  498, 
in  which  a  like  ruling  was  made,  tbe  author- 
ities are  uniform  tbat  tbe  acquittal  in  a 
prosecution  against  a  defendant  will  not 
bar  a  subsequent  prosecution  against  him 
for  giving  false  testimony  in  the  case  in 
which  be  was  acquitted. 

The  Circuit  Court  of  Appeals  of  the  Unit- 
ed States  for  the  Fourth  Circuit  had  before 
it  in  Allen  v.  United  States,  194  Fed.  864, 
114  C.  C.  A.  357,  39  L.  R.  A.  (N.  S.)  885,  this 
identical  question,  and  that  court,  after  a 
review  of  tbe  authorities,  refused  to  toWliw 
the  federal  esse  of  United  States  v.  Butler 
or  tbe  two  cases  from  this  court,  and  held 
that,  although  the  defendant  had  been  ac- 
quitted at  the  trial  at  wliich  tiie  alleged -false 
testimony  was  given,  tbls  did  not  bar  a  prose- 
eatlon  for  giving  false  evidence  on  that  trlaU 
Ta  the  aane  cdlect  are  State  v.  Yandemark, 
77  Oonn.  90i,  D8  AtL  715,  1  Ann.  Oas.  161; 
HntchersoB  v.  State,  88  Tex.  Cr,  R.  67,  24 
S.  W.  908;  State  v.  BevUl,  79  Kan.  524,  100 
Pac.  476,  131  An.  at.  R«d.  346.  17  Ann.  Oaa. 
763;  State  v.  Oary,  159  Ind.  60«,  65  N.  B. 
527;  State  ▼.  Oaywood,  96  Iowa,  872,  66  M. 
W.  886;  People  v.  AMera,  137  Mieh.  679.  100 
N.  W.  908;  eute  r.  Smith,  119  Minn.  107, 
187  K.  W.  296;    State  t.  Sargood.  80  Vt 
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415,  68  Ati:  49,  SO  Am.  St.  Bep.  095,  IS  Ann. 
Cas.  367. 

Bat  aside  from  the  great  weight  of  author- 
ity opposed  to  the  ruling  In  the  Cooper,  Petit, 
and  Butler  Cases,  It  seems  to  us  that  the  rea- 
soning on  which  these  cases  were  rested  Is 
unsound,  as  well  as  unsafe.  The  efficient, 
as  well  as  the  correct  administration  of  the 
criminal  law,  demands  that  the  def^idant. 
In  a  prosecution  ft>r  false  swearing  or  per- 
jury, should  not  be  allowed  to  plead  In  bar 
of  the  prosecution  the  Judgment  of  aoQulttal 
In  the  case  In  which  the  alleged  false  testi- 
mony was  given.  It  will  be  observed  that 
the  decision  In  the  Coop^  Case,  as  well  as 
the  Butler  Case,  was  put  upon  the  ground 
that  the  judgment  of  acquittal  In  the  prosecu- 
tion was  an  adjudication  that  the  defendant 
was  not  guilty  of  the  offense  charged,  and 
hence  It  followed  that  he  could  not,  In  a  sub- 
sequent prosecution,  be  punished  for  giving 
the  erldoice  upon  which  his  acquittal  was 
secured.  In  other  words,  the  Judgment  of 
acquittal  was  held  to  be  res  Judicata.  If  this 
were  so,  it  would  seem  to  logically  follow  that 
a  Judgment  of  conviction  in  the  prosecution 
in  which  the  aUeged  false  evidence  was  given 
would  likewise  be  conclusive  evidence  of 
the  guUt  of  the  accused  in  a  prosecution  for 
false  swearing  In  testifying  that  he  was  not 
guilty  of  the  offense  for  which  he  was  found 
guilty.  But  in  neither  the  Cooper  nor  the 
Butler  Cases  was  the  court  willing  to  carry 
the  principle  announced  to  Its  logical  con- 
clusion and  give  a  Judgment  of  conviction  the 
same  effect,  as  a  Judgment  of  acquittal  would 
have.  And  this  Itself  sufficiently  demon- 
strates the  unsoundness  of  the  view  taken  In 
these  cases.  The  effect  of  the  ruling  in  the 
Cooper  and  Butler  Cases  is  that  the  defend- 
ant. In  a  prosecution  against  him,  may  prac- 
tice a  fraud  upon  the  court  and  the  Jury,  and 
secure  his  acquittal  by  means  of  this  fraud 
perpetrated  by  and  through  the  medium  of 
his  false  evidence,  and  yet  this  fraud  will-  be 
sanctioned  to  such  an  extent  as  to  make  the 
Judgment  of  acquittal  conclusive  evidence  of 
his  Innocence  In  swearing  that  he  was  not 
guilty  of  the  offense  charged,  although  in 
truth  and  in  fact  he  might  have  been  proven 
guilty  beyond  a  reasonable  doubt  and  convict- 
ed,'if  all  the  facta  in  the  case  had  been  truth- 
fully put  before  the  court  and  Jury.  The 
rule  announced  in  the  Cooper  and  Butler 
Cases  would,  in  effect,  make  a  Judgment  of 
acquittal  in  a  criminal  case  «btalned  by  fraud 
conclusive  and  beyond  the  power  of  the  court 
to  reinvestigate.  But  the  rule  everywhere 
prevails  that  a  Judgment  obtained  by  fraud 
is  not  (Conclusive,  and  the  means  by  which 
it  was  secured  may  be  reinvestigated  and 
a  dlfferrat  result  reached  even  in  a  collateral 
attack  on  tlie  fraudulent  Judgment,  When  the 
wronlg  cannot  be  corrected  by  appeal;  and, 
in  a  criminal  case,  a  Judgment  of  acquittal, 
although  obtained  by  fraud,  canndt  be  re- 
wened  on  an  appeal.    When  the  defendtint  U 


put  upon  bis  trial  and  ao^nltted,  tbat  la  an 
end  of  the  matter,  and  so  if  the  defendant  in 
a  prosecution  against  him  could,  by  giving 
false  testimony,  secure  a  Judgment  of  acquit- 
tal when  If  the  truth  had  been  known  there 
would  have  been  a  Judgment  of  conviction,  it 
would  necessarily  follow  that  the  defendant 
could  commit  two  crimes  against  the  com- 
monwealth, one  the  offense  with  whidi  be 
was  charged  in  the  prosecution  la  which  be 
gave  false  evidence,  and  the  other  the  crime 
of  false  swearing,  and  go  free  of  punishment 
for  eadi. 

It  needs  no  citation  of  authority  or  elabo- 
rate argument  to  show  that  no  rule  of  ooart- 
made  law  or  practice  that  would  permit  con- 
ditions  like  this  to  prevail  should  be  tolerat- 
ed in  a  Jurisdiction  where  punishment  Is  snp- 
posed  to  follow  the  willful  violation  of  a 
statute.  But  we  are  not  without  authority 
on  this  subject,  because  a  like  question  was 
presented  in  Carrington  v.  Common wealtli,  78 
Ky.  83.  In  that  case,  as  appears  from  tbe 
oplnlcm,  Carrington,  under  what  are  now  aec- 
tions  1073  and  1076  of  the  K^tucky  Statutes, 
under  an  Indictment  found  against  him  in 
the  circuit  court,  was  tried  In  the  county 
court,  and  when  It  was  afterwards  sought  to 
try  him  In  the  circuit  court,  he  attempted 
to  plead  in  bar  the  Judgment  of  the  county 
court  But  the  circuit  court  rejected  thia 
plea  upon  the  ground  that  the  proceedings 
In  the  county  court  were  fraudulent,  and  in 
sustaining  the  circuit  court  this  court  said: 

"The  circuit  court  properly  refused  to  permit 
its  jurisdictioii  to  be  ousted,  and  to  allow  the 
prisoner,  by  a  device  so  transparent,  to  chooaa 
the  tribunal  is  which  he  would  be  tried.  A  jude- 
ment  of  acquittal  thug  procured  was  not  a  bar, 
and  was  properly  disregarded.  It  is  to  be  treat- 
ed as  if  the  prisoner  had  procured  himself  to  be 
accused,  arrested,  and  tried,  and  then  attempted 
to  plead  the  Jud^ent  this  obtained  in  bar;  for, 
although  he  bad  been  regular^  indicted,  he  pro- 
cured a  trial  in  the  county  court  by  a  fraud  upon 
the  statute  giving  that  court  Jurisdictioa," 

To  the  same  effect  are  Reddy  v.  Go.,  97 
Ky.  784,  31  S.  W.  730,  17  Ky.  Law  Rep.  636, 
and  McDermott  v.  Commonwealth,  100  S.  W. 
830,  30  Ky.  Law  Rep.  1227. 

In  Freeman  on  Judgments,  |  318,  it  also 
said: 

"The  principles  appUcable  to  Judgments  in 
criminal  cases  are,  in  general,  identical,  so  tar 
as  the  question  of  estoppel  is  InToWed,  with  the 
principles  recognised  in  civil  cases.  An  acquit- 
tal or  a  conviction,  under  an  indictment  for  any 
offense,  is  a  bar  to  any  subsequent  indictment 
substantially  like  the  former.  But  in  criminal, 
as  in  civil  actions,  it  is  essential  tbat  tiie  judg- 
ment be  on  the  merits,  and  not  tainted  with 
fraud.  Thus  going  into  a  favorable  court,  and 
submitting  to  a  conviction,  in  order  to  escape  a 
severe  penalty,  is  no  bar  to  a  bona  fide  prosecu- 
tion." 

It  la  fundamental  in  the  jMllcgr  of  the  law 
that  Judi<dal  proceedings  and  Judgment  shall 
be  fair  and  free  from  fraud,  and  litigants 
and  parties  be  encouraged,  ■  wben  sworn  as 
witnesses,  to  tell  the  truth,  and  punished 
if  they  do  not  If,  however,  a  party  ac- 
cused of  crime  could  secure  Immunity  from 
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proaecntlon  for  false  swearing  or  perjnry  by 
aecnriiig  hla  acquittal  through  these  means, 
the  law  would  be  offering  a  reward  for  false 
swearing  by  affording  the  person  guilty  of 
It  protection  Instead  of  inflicting  punishment. 
Many  persons  accused  of  committing  offenses 
against  the  law,  and  espedally  i)er6ons  of 
low  character,  who  are  most  commonly  the 
offenders,  would  feel  entirely  free  to  give 
false  evidence  In  their  own  behalf,  and  take 
the  chance  of  thereby  securing  an  acquittal, 
If  they  knew  that  an  acquittal  would  bar  a 
prosecntlon  against  them  for  giving  the  false 
evidence,  and  that  If  tbey  were  convicted  the 
conviction  would  not  be  conclusive  evidence 
that  tbey  were  guilty  of  false  swearing 
The  reason  and  the  common  sense  of  the 
thing  are  oppoaed  to  a  rule  that  would  make 
it  possible  for  a  guilty  party  to  escape  pun- 
ishment when  he  had  secured  his  acquittal 
of  the  offense  charged  by  false  testimony. 

It  may  be  suggested  that  If  a  person  who 
told  the  truth  In  a  prosecution  against  him 
was  acquitted,  a  sufficient  number  of  his 
enemies  lolght  be  able  to  procure  his  Indict- 
ment and  conviction  by  giving  evidence  that 
his  testimtmy  was,  In  fact,  false,  and  there- 
fore the  Innocent  defenduit  might  be  con- 
victed of  false  swearing.  It  is,  of  course, 
possible  tliat  a  sltoatlon  like  this  might  arise, 
but  it  is  not  probable,  and  the  posidMUty  at 
wrong  Is  too  remote  to  have  any  controlling 
influence  on  the  principle  at  staiie. 

It  farther  appears  that  on  the  trial  of  tUa 
case  the  lower  court  limited  the  argument  of 
counsel  for  the  defendant  to  80  minutes,  and 
it  Is  pressed  on  oar  attention  that,  although 
the  Judgment  of  conviction  may  be  reversed 
fbr  other  reasons,  we  should,  for  the  guid- 
ance of  the  trial  Judge  on  another  trial.  If 
there  be  <»e.  Indicate  that  a  longer  time 
should  be  allowed  for  the  argument  of  the 
case  than  was  permitted  on  this  trlaL 

[2, 1]  It  Is  at  once  apparent  that  the  time 
that  should  be  allowed  for  the  argument  of 
cases  cannot  be  regulated  by  a  rule  fixing 
the  time  that  should  be  allowed  In  any  par- 
ticular case,  because  every  case  presents 
different  facts  and  drcumatances,  and  so, 
although  we  luTe  In  some  cases  held  that  the 
time  allowed  for  argument  was  not  suffi- 
cient and  In  other  cases  held  that  it  was,  we 
hare  ad<9ted  the  practl<»  of  leaving  U  to 
tile  trial  Judge  to  regulate.  In  the  ezerdae  of 
a  sound  discretion,  tlie  time  for  argument  In 
each  case,  and  It  Is  only  when  it  plainly  ap- 
pears that  this  discretion  has  been  abased 
to  tlw  prejudice  of  the  substantial  rl{d>ts  of 
the  defendant  that  his  refusal  to  allow  a 
longer  time  will  be  deemed  reversible  error. 
Thus  It  was  said  in  Combs  v.  CkMumonwealth, 
07  Ky.  24,  29  8.  W.  734. 16  Ky.  Law  Rep.  699: 

"What  length  of  time  the  ends  of  Justice  and 
rights  of  an  accused  party  require  stionld  be  al- 
lowed for  argument  to  toe  inry  on  a  criminal 
trial  mnst,  from  necessity,  be  generally  left  to 
the  sound  discretion  of  the  trial  court;  other- 
wise an  undue  portion  of  the  time  of  a  court 
might  be  Bcedlessly  consumed  in  the  trial  of  one 


cause,  to  detriment  ef  other  business  and  rights 
of  other  parties." 

In  somewhat  different  form  In  Stout  v. 
Ck)mmonwealth,  148  Ky.  199,  146  S.  W.  407, 
the  same  Idea  was  expressed  as  follows: 

"We  have  ruled  in  a  number  of  cases  that  the 
time  that  shall  be  allowed  for  argument  is  a  mat- 
ter in  the  discretion  of  the  tarial  Judge,  and 
that  unless  it  affirmatively  appears  that  tiiis  dis- 
cretion has  been  abused  to  the  prejudice  of  the 
accused,  it  will  not  amount  to  reversible  error* 
Combs  V.  Commonwealth,  97  Ky.  24  [29  S.  W. 
734,  16  Ky.  Law  Rep.  699];  Harris  v.  Com- 
monwealth [74  S.  W.  1044],  26  Ky.  Law  Rep. 
297  •  Scott  V.  Commonwealth,  148  Ky.  80  [148 
S.  W.  406].  The  trial  court  should,  of  course, 
allow  counsel  for  the  accused  in  every  case  rea- 
sonable time  and  opportunity  to  present  the  rea- 
sons why  there  should  be  an  acquittal,  but  it  is 
obvious  that  the  time  that  should  be  allowed 
depends  upon  the  facts  and  circumstances  of 
each  particular  case.  It  is  not  to  be  altogether 
regulated  by  the  number  of  witnesses  that  are 
introduced,  as  a  very  complicated  state  of  facts 
might  be  presented  by  the  testimony  of  a  single 
witness.  It  is  rather  to  be  controlled  by  the 
simplidty  of  the  facts  and  circumstances  sur- 
rounding the  transaction." 

We  may,  however,  say  that,  taking  into 
consideration  the  gravity  of  the  offense,  the 
number  of  witnesses  who  testified  in  the  case 
in  behalf  of  the  commonwealth  and  the  de- 
fendant, one  boor  would  not  be  more  than 
reasonable  time  to  allow  for  the  argument 
of  the  case. 

The  crime  charged  in  the  Indictment  was 
committed  In  October,  1015,  at  a  time  when 
what  is  known  as  the  "Indeterminate  Sen- 
tence Law,"  found  In  section  1136  of  the 
Kentucky  Statutes,  was  iB  effect  Under  that 
statnte  the  Jury  had  the  right,  if  tbey  found 
the  defendant  guilty,  to  fix  an  indeterminate 
sentence  not  less  than  the  minlmun  time  nor 
greater  than  the  maximum  time  of  imprison- 
ment prescribed  by  law  for  the  punishment 
of  the  offender,  so  that,  under  the  statnte 
which  prescribes  that  the  punishment  for 
false  swearing  shall  be  confinement  for  not 
less  than  one  nor  more  than  five  years,  the 
Jury  might  have  returned  a  verdict,  finding 
the  defendant  guilty  and  fixing  his  punish- 
ment at  not  less  than  one  nor  more  than  fire 
years'  confinement  In  the  state  penitentiary. 
Before  the  trial  was  had,  however,  the  In- 
determinate Sentence  Law  was  r^)ealed  by 
an  act  of  1916,  that  may  be  found  In  the 
Acts  of  1916,  p.  480,  and  the  trial  court, 
being  of  the  (pinion  that  the  provisions  of  the 
1916  act  should  control.  Instructed  the  Jury 
that  if  they  believed  the  defendant  was 
guilty,  they  should  fix  his  punishment  at 
confinement  in  the  penitentiary  for  not  leas 
than  one  nor  more  than  five  years ;  and  the 
Jnry  found  the  defotdant  guilty,  and  fixed 
his  punishment  at  confinement  In  the  peniten- 
tiary for  two  years. 

[4]  It  was  held  in  Albritten  r.  Common- 
wealth, 172  Ky.  274,  189  8.  W.  204,  a  case 
presenting  this  precise  qnestlon,  that  a  de- 
fendant must  be  punished  under  the  law  In 
force  at  the  time  the  offense  was  committed. 
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and  not  tuader  the  law  I9  -foroe  at  tbe  time 
of  tbe  trial.  This  general  statement,  bow- 
evei;,  is  to  be  considered  a9  controlled  by 
section  465  of  the  Kentucky  Statutes.  There- 
fore tbe  court  in  this  case  should  have  in- 
structed the  Jury  under  th£  Indeterminate 
Sentence  Law. 

For  the  error  In  tbe  Instructlcms,  the  Ja<^- 
meut  moat  be  reversed ;  and  It  is  ao  ordwed. 


SMITH    y.    COMMONWBAI/rH    LAND    & 

LUMBSB  CO.  et  al. 
(Court  of  Appeals  of  Kestacky.    Dec  T,  WIO.) 

1.  Appeal  amd  Bbbob  «=»1099(1)— Review— 
Dkcisioh  oh  Foemsb  Appeal  —  Law  o» 
Cass. 

la  an  action  to  invalidate  forfeiture  by  the 
state,  where  on  first  appeal  tbe  only  question 
decided  was  that  the  petition  was  gufficieut  on 
demurrer  because  the  affidavit  for  warning  or- 
der of  the  commonwealth's  attorney  was  insuf- 
ficient for  constructive  service,  the  insufficien- 
cy of  the  affidavit  was  established  on  second 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E5rror,  Cent  Dig.  ii  4370,  4374;  Dec  Dig.  «=» 
1099(1).] 

2.  CM>BP0BAnOHS    «=3630(1)— COBFOSAXE    Bx- 

ifiTENCB— Continuance. 
A  corporation,  more  than  two  years  after 
the  expiration  of  its  corporate  existence,  could 
sue  as  nominal  party  wiui  the  real  party  in  in- 
terest to  set  aside  a  forfeiture  and  sale  of  land, 
which  it  owned  at  the  time  of  the  forfeiture, 
in  order  that  the  land  might  be  applied  to  the 
payments  of  its  debts,  where,  since  the  expira- 
aon  of  its  corporate  existence,  it  appeared  to 
have  been  engaged  in  no  activities  except  litiga- 
tion to  settle  up  its  affairs. 

[Bd,  Note.— 'Far  other  cases,  see  Oorpoimtions. 
Cent.  Dig.  U  2482,  2488;  Dec.  Dig.  «=>630a)-] 
8.  E;xKonTtoB  «F=»311— Saix  — Dnti>— Vaud- 

ITT— COIXATKKAL  ATTACK. 

A  deed,  executed  by  the  master  commission- 
er of  a  circuit  court  to  a  purchaser  at  execution 
sale,  is  aot  void  on  eollateral  attack  because 
not  showing  that  tbe  sale  was  made  at  the  court- 
house door,  or  other  place  ordered  by  the  court 
in  the  county  where  land  is  rituated,  under  Civ. 
Code  Prac.  I  696,  as  to  time,  place,  and  terms 
of  sale  by  order  of  the  court,  but  is  open  to 
collateral  attack  only  upon  an  affirmative  show- 
ing on  its  i^ce. 

[Ed.  Note.— For  other  cases,  see  E<xecution, 
Cent.  Dig.  a  918-920;    Dec.  Dig.  «=»311.1 
4.  Judicial  Sales  «s>4— Attaohkeni^-Sals 

Civ.  C<ode'  Prac.  i  229,  providing  that  at- 
tached property  shall  be  sold  "by  the  sheriff" 
upon  oraer  of  the  court  having  control  of  the 
property,  does  not  require  that  the  sheriff  who 
makes  the  aale  shall  be  the  sheriff  of  the  coun- 
ty in  which  the  land  is  situated,  but  the  court 
may  order  sale  by  the  sheriff  of  the  county 
where  tbe  court  is  held,  aldioogh  the  land  is 
situated  in  another  county. 

(Ed.  Note.— For  other  casef,  see  Judicial 
Sales,  Cent.  Dig.  H  14-19 ;  Dec  Dig.  «=>4.] 
6.  Taxation  <S=3855— Action  to  Tbt  Tax  Ti- 
tle—Lien UNDKB  Void  Sale. 
Ky.  St.  {  4096,  as  to  lien  of  purchaser  of 
property  for  delinquent  taxes  when  sale  is  set 
aside,  applies  to.KTy.  St  Si  4151,  4152,  author- 
izing sale  of  only  so  much  of  the  land  as  is  nec- 
essary to  pay  the-  taxies,  penalties,  and  costs, 
-and  fiofu  not  apply  to  sale  of  land  forfeited  to 
the  state  fpt  failure  to  pay  taxes  on  state  land 


grants,  siade  under  Ey.  St  I  4079b,  whidi  aak 
Is  not  different  from  any  other  jndidal  sale  in 
that  caveat  emptor  applies;  and,  upon  eetablista- 
meat  of  the  invalidity  of  sacha  sale,  a  purchase 
has  no  lies,  except  so  far  as  his  parcbaae  dis- 
charged an '  existing  lien  to  which  he  may  be 
subrogated. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S  1672 ;   Dec.  Dig.  «s»855.1 

Appeal  from  drcnlt  Court,  Harlan  County. 

Action  by  tbe  Ck>iamonwealth  Land  &  Lum- 
ber Company  and  another  against  CX  C 
Smith.  From  a  Judgment,  both  parties  ap- 
peal. AfBrmed  on  defendant's  appeal,  and  re- 
versed, with  direction,  upon  plainUffs'  ap- 
peal. 

Zeb  A.  Stewart,  of  Harlan,  T.  6.  Stnart, 
of  Winchester,  and  Hazelrigg  &  Haaelrigg, 
of  Frankfort,  for  plaintlCs.  H.  C.  Clay,  of 
Loudon,  for  defendant 

CLARKE,  J.  Tbls  is  the  second  appeal  of 
this  case,  and  the  <9inion  on  tbe  former  ap- 
peal will  be  found  in  162  Ky.  140,  172  8.  W. 
88,  in  which  la  given  a  statement  of  the  facts 
with  reference  to  the  forfeiture  Judgment 
and  sale  of  appellees'  land  that  this  action 
seeks  to  avoid.  Upon  a  retam  of  the  case, 
tbe  following  additional  facts  were  develop- 
ed: Tbe  Commonwealth  Land  tc  Lnmber 
Company  was  Incorporated  in  Jefferson  coun- 
ty, Ky.,  November  1,  1886,  and  tbe  period  of 
its  corporate  exiatenee,  fixed  in  the  articles 
of  incorporation  at  25  years  from  Uiat  date, 
was  never  renewed  or  extended.  In  18dl  or 
1892  the  company  became  involved  financial- 
ly, resulting  tn  numerous  suits  being  filed 
against  it  in  tbe  Jeff^aon  circuit  court.  In 
which  Judgments  were  entered  against  it 
for  large  amounts,  and  the  company  since 
that  time  has  been  engaged  in  no  business, 
except  tbe  defense  of  tbe  various  suits;  and 
an  effort  to  sustain  its  title  to  lands  in  Letcta- 
er,  Leslie,  Harlan,  and  possibly  other  coun- 
ties in  the  state  attached  in  those  suits  or 
attacked  in  other  suits.  Tbe  company  was 
insolvent,  and  tbe  settlement  of  these  suits 
will  completely  wind  up  its  affialra,  which 
cannot  be  accomplished  otherwise.  About 
1906  Oeorge  W.  BramMett,  a  large  stodc- 
holder  in  the  company,  purchased  from  tbe 
company's  creditors  tlie  Judgments  rendered 
against  it  in  the  suits  in  ttie  Jefferson  cir- 
cuit court,  and  these  suits  were  coosolldated, 
and  proceeded  under  tbe  style  of  George  W. 
Bramblett  et  al.  against  the  Commonwealtb 
Land  &  Lumber  Company  et  al.  until  bis 
death,  when  same  were  revived  in  the  name 
of  his  administrator.  The  company  bad  title 
to  about  240,(XN)  acres  of  land  in  several 
counties  of  tbe  mountains  of  Kentucky,  and 
the  Judgments  against  it  purchased  by  Bram- 
blett amounted  to  about  |75,000.  The  ef- 
fort to  sustain  the  company's  title  to  these 
lands  and  to  enforce  a  sale  of  same  in  satis- 
faction of  its  debts  has  resulted  in  much 
and  protracted  litigation,  at  least  tbree  ap- 
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pe«lB  bavlng  b«an  prosscuted  to  U^  covrt,  I  its  affairs.    In  tite  case  ber»  the  corporaUon 
and  It  appears  tbat  the  land  involTed  here  is    has  not  continued  in  tlie  business  for  wbl(di 


the  last  piece  owned  by  the  compajiy,  and 
tbat  tills  action  will  finally  settle  its  af- 
fairs. 

[1]  1.  The  first  question  raised  upon  this 
aweal  is  the  claim  by  appellees'  that  all 
matters  inTolved  are  res  Judicata  as  a  re- 
salt  of  the  Judgment  of  this  court  on  the 
former  appeal.  We  cannot  concur  in  this 
contention,  because  the  only  question  before 
this  court  on  the  former  appeal  was  the 
sufficiency  of  the  petition  on  .demurrer,  which 
accepted  as  true,  of  ooutse,  the  allegations  of 
the  petition.  That  opinion,  however,  is  con- 
dusire  of  one  pvwosition  •  lanolvad  here, 
although  counsel  for  appellant  reargue  it, 
and  that  is  that  the  aflBdavit  of  the  plaintiff 
in  the  forfeltnre  suit  for  warning  order  was 
insufficient,  and  the  owners  of  the  land  in- 
volved were  not  before  the  court  upon  con- 
structive service  when  the  Judgment  of  for- 
feiture was  rendered,  for  it  was  upon  this 
conclusion  that  the  sufficiency  of  the  itctltlon 
was  rested.  The  answer  filed  by  appellant, 
Smith,  upon  return  Qf  the  case  alleged  ac- 
tual service  on  W.  F.  HaU,  agent  of  the 
company,  but  the  proof  falls  to  establish' 
either  a  service  upon  HaU  as  agent  of  the 
company,  or  that  he  was  its  agent,  so' that 
it  results  that  under  the  former  opinion  of 
this  court  the  owners  of  the  land  were  not 
constructively  before  the  court,  and,  the  at- 
tempt to  show  actual  service  having  failed, 
they  were  not  before  the  court  in  any  way, 
And  the  Judgment  of  forfeiture  and  the 
sale  and  conveyance  of  the  land  to  appellant 
were  consequently  void. 

[2]  2.  It  is  urged,  however,  by  counsel  for 
appellant  upon  this  appeal  that  nether  the 
Commonwealth  Land  &.  Lumber  Company  nor 
Bramblett's  administrator  can  maintain  this 
action;  that  the  Commonwealth  Land  & 
Lumber  Company  cannot  do  so  because  Its 
corporate  existence,  fixed  in  its  articles  of 
incorporation  at  25  years  from  November 
1,  1880,  expired  on  Novonber  1,  1911,  and 
this  action  having  been  filed  December  13, 
1913,  more  than  2  years  after  the  expiration 
of  the  company's  corporate  existence,  it  can- 
not be  maintained  under  authority  of  the 
Ewald  Iron  Co.  Cases,  140  Ky.  692,  131  S. 
W.  774,  and  142  Ky.  465,  134  S.  W.  481.  The 
facts  in  this  case  and  the  law  proposition  in- 
volved are  in  no  sense  similar  to  those  in 
the  £Jwald  Cases,  where  only  a  question  of  the 
continued  existence  of  a  corporation  for  tax 
ation  was  involved,  and  this  court  held  that 
a  corporation,  Iiaving  continued  Its  business 
after  Its  corporate  existence  had  terminat- 
ed, oould  not  Iiold  title  to  property  in  the 
corporation's  name,  to  fix  the  situs  of  the 
property  for  texation  at  the  corporation's 
domicile,  longer  than  2  years  after  the  ex- 
piration of  its  coij^rate  existence,  which  was 
arbitrarily  assumed  to  be  a  reasonable  time, 
wlien  no  effort  had  b««n  made  to  aatOa  up 
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It  was  incorporated  beyond  the  period  fixed 
for  ite  corporate  existence ;  in  fact  it  ceased 
all  such  business  long  before  the  expiration 
of  that  period,  and  has  bad  no  existence 
since,  except  In  the  courts  engaged  in  the 
final  settlement  of  its  Intrieate  affairs,  and 
the  rule  announced  in  the  Ewald  Cases  can 
have  no  application  whatever  in  the  case  at 
bar,  since  what  was  assumed  in  tbat  case  to 
be  a  reasonable  time  to  settle  the  affairs  of 
that  corporation  because  it  had  made  no  ef- 
fort to  wind  up  ite  affairs,  is  shown  by  the 
facte  of  this  case  not  to  have  been  a  reason- 
able time  for  such  purpose,  by  the  corpora- 
tion here  oigaged  in  protracted  litigation 
necessary  to  a  settlement  Moreover,  the 
compaay  in  this  action  was  merely  a  nominal 
party,  as  Bramblett  was  the  real  party  in 
Interest,  but,  the  title  to  the  land  having  been 
in  the.  company  at  the  time  of  the  forfeiture 
proceedings  aM  Us  title  having  been  forfeit- 
ed and  the  land  sold  as  its  property,  it  was 
properly  made  a  party  to  the  proceedings  to 
set  aside  the  forfeiture  and  sale,  although  it 
had  no  real  interest  in  the  litigation,  except 
to  protect  ite  title  in  order  that  the  land 
owned  by  it  may  be  applied  to  tUe  payn^ent 
of  its  debte,  and  until  this  is  accomplished, 
it  canoot  cease  to  exist  for  that  purpose. 

3.  It  is  insisted  that  W.  L.  Biamblett,  as 
administrator  of  G.  W.  Bramblett,  deceased, 
cannot  maintain  this  action,  although  he  has 
a  deed  to  the  land  from  the  master  commis- 
sioner of  tbe  Jefferson  circuit  court,  wherein 
Is  the  following  recital  of  authority  for  tlie 
execution  of  the  deed: 

"Thereafter,  by  a  judgment  entered  on  Deceni>- 
ber  31,  1913,  said  attachmenta  and  levies  there- 
under were  sustained,  and  the  sheriff  of  Jeffer- 
son county,  Ky.,  was  ordered  to  sell  the  said 
proi)erty  at  public  auction  to  the  highest  bid-  " 
der,  which  he  did,  and  diereafter,  od  the  Slst 
day  of  March,  1914,  said  sheriff  filed  his  report, 
showing  he  had  sold  the  property  hereinbefore 
described  to  W.  L.  Bramblett,  administrator  of 
the  estate  of  Geo.  W.  Bramblett,  deceased,  who 
purchased  sold  property  at  leas  than  the  amount 
of  his  debt,  which  report  of  sale  was  confirmed 
by  the  court  on  the  9th  day  of  April,  1914,  aft- 
er which,  by  order  entered  April  8,  1914,  tbe 
court  ordered  the  commissioner  to  execute  a 
deed  to  said  purchaser  for  said  property,  free 
of  Men.  All  of  which  more  at  large  appears 
by  reference  to  the  aforesaid  cause,  which  ref- 
er6Bce  is  now  here  made  for  greater  certainty." 

[3,4]  Counsel  for  appellant  contend  that 
this  recital  shows  that  the  sale  to  Bramblett 
was  illegal,  and  that  tbe  deed  is  void  be- 
cause the  sale  was  made  by  the  sheriff  of 
Jefferson  county  rather  than  tbe  sheriff  of 
Harlan  county,  where  the  land  Is  situated, 
and  tbat  it  does  not  appear  that  the  sale  was 
made  at  the  courthouse  door  in  Harlan  coun- 
ty. A  sufficient  answer  to  tbe  last  objection 
Is  that  it  does  not  appear  from  the  deed  tbat 
tbe  sale  was  not  made  'at  the  courthouse 
do*r  in  Harlan  county,  or  other  place  order- 
ed by  tbe  ootirt,  as  under  section  696  of  tbe 
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CIvU  Code  might  have  been  done;  and  as 
the  deed  is  regularly  executed  and  approved 
by  the  court.  It  cannot  be  attacked  collateral- 
ly In  this  proceeding,  unless  it  shows  on  its 
face  it  is  void.  Crown  Real  Estate  Co.  v. 
Regan's  Com.,  132  Ky.  790,  117  S.  W.  275; 
Bamett  v.  Baur  Cooperage  Co.,  145  Ky.  163, 
140  S.  W.  146.  Neither  is  the  deed  void  be- 
cause the  sale  was  made  by  the  sheriff  of 
Jefferson  county.  Section  22&  of  the  Code 
provides  that  attached  property  shall  be- sold 
"by  the  sheriff"  upon  order  of  the  court  hav- 
ing control  of  the  property,  but  it  does  not 
provide  the  sale  shall  be  made  by  the  sher- 
iff who  levied  tbe  attachment,  or  of  the  coun- 
ty where  land  to  be  sold  is  located,  and  we 
are  unwilling  to  so  construe  the  section, 
which  counsel  for  appellant  insists  should  be 
done.  As  the  sale  must  be  made  by  ordo:  of 
the  court  having  control  of  the  attached  prop- 
erty, the  sheriff  that  makes  the  sale  pursuant 
to  such  an  order  is  in  fact  tbe  court's  com- 
missioner In  so  doing,  and  cannot  sell  at  all 
without  tbe  order.  We  can  see  no  reason 
why  tbe  court  in  ordering  the  sale  cannot, 
with  propriety,  direct  the  sheriff  of  the  coun- 
ty where  the  court  is  held  to  make  the  sale 
of  land  in  another  county  upon  whidi  an  at- 
tachment was  levied  by  the  sheriff  of  the 
other  county.  It  Is  not  prohibited  by  the 
Code  or  any  rule  of  law,  and  it  conforms  with 
the  i*ractice  of  sending  the  court's  commis- 
sioner to  other  counties  to  make  sales. 

We  therefore  conclude  the  chancellor's 
judgment,  ■declaring  the  forefeiture  proceed- 
ings and  the  sale  of  the  land  to  appellant 
void,  and  canceling  the  deed  to  him,  was 
correct,  and  that  the  appellees.  Common- 
wealth Land  &  Lumber  Company  and  G.  W. 
Bramblett's  administrator,  were  authorized  to 
maintain  this  action. 

[II  4.  Appellees  prosecute  a  cross-appeal 
from  BO  much  of  the  Judgment  as  awarded  to 
appellant  a  lien  upon  the  land  purchased  by 
him  under  the  void  sale  for  the  purchase 
price,  |250,  which  was,  no  doubt,  done  by  the 
court  under  section  40.36  of  the  Kentucky 
Statutes,  which  would  authorize  such  action 
if  that  section  had  application  to  such  sales 
as  the  one  here,  but  that  Is  not  the  case. 
The  Hen  there  provided  for  is  upon  void  sales 
of  property  for  delinquent  taxes  by  the  sher- 
iff under  sections  4151,  4162  of  the  Kentucky 
Statutes,  which  authorize  a  sale  of  only  so 
much  of  the  land  as  is  necessary  to  pay  the 
taxes,  penalties,  and  costs.  The  sale  made 
here  was  under  section  4076b,  Ky.  St.,  an 
entirely  different  proceeding  for  a  different 
purpose.  The  title  to  the  entire  tract  was 
forfeited,  and  the  land  sold  as  a  whole  in  a 
regular  court  proceeding  under  Judgment  of 
the  court  and  by  its  commissioner.  This 
sale  was  not  different  from  any  other  Judi- 
cial sale,  and  caveat  emptor  applies.  The 
purchaser  cannot  therefore  have  any  lien  uj)- 
on  the  land  by  reason  of  his  purchase  at  the 


void  sale,  except  in  so  far  as  he  disdiarged 
an  existing  lien  to  which  he  may  be  subro- 
gated. As  the  taxes  paid  out  of  the  purdiase 
money  paid  by  appellant  discharged  the  lien 
for  taxes  on  the  land,  he  is  entitled  to  a  lien 
to  that  extent,  but  no  more. 

For  the  reasons  given,  the  Judgment  la  af- 
flrmed  upon  the  original  appeal  and  reversed 
upon  the  cross-appeal,  with  direction  to  limit 
tbe  lien  awarded  to  appellant  upon  the  land 
sold  to  the  amount  of  the  lien  for  taxes  dis- 
charged oat  of  the  purchase  money. 


ROLtiBR  V.  MADISON  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  12. 1916.) 

1.  Joirt-Stook   GoMPAinBa    «=al5(l)  —  I<>ia- 

BIUTT  OF  MSKBSaa. 
The  members  of  a  Joint-stock  association 
are  individually  liable  for  all  the  obligations 
of  such  an  association  as  partners  are  liable 
for  the  obligations  of  the  finn,  notwithstanding 
Const.  I  208,  and  Ky.  St  |  467,  including  ara^ 
assooiationB,  under  the  term  "corporation." 

[Ed.  Note.— For  other  cases,  see  Joint-Stock 
Companies,  Cent  Dig.  {  12;  Dec.  Dig.  «=>15(1).] 

2.  Joint-Stock  CoiipAirtES  ^=>10  —  Acno^a 

AOAINST  MEMBEKB. 

For  personal  injuries  resulting  from  n^- 
ligence  of  a  joint-stock  association,  the  members 
may  be  sued  rather  than  the  assodation,  and 
the  association  is  not  a  necessary  party. 

[Eid.  Note. — For  other  cases,  see  Joint-Stock 
Companies,  Cent  Dig.  il  21-27 ;  Dec.  Dig.  «=» 

le.] 

Appeal  from  Circuit  Court,  Edmonson 
County.  • 

Action  by  Lou  vail  Roller  against  J.  O. 
Madison  and  others.  From  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded. 

Bodes  &  Wallace,  of  Bowling  Green,  and 
Johnson  &  Johnson,  of  Brownsville,  for  ap- 
pellant H.  M.  Logan  and  Ora  E.  Hazelip. 
both  of  Frankfort,  and  John  A.  Logan  and 
George  McCombs,  both  of  Brownsville,  for 
appellees. 

CLARKE,  3.  Appellant  filed  the  petition  in 
this  action  against  about  100  Individuals, 
who  are  alleged  to  be  the  Joint  owners  and 
engaged  in  the  operation  of  the  Edmonson 
County  Home  Telephone  Coni^any,  as  co- 
partners, but  described  as  an  unincorporated 
Joint-stock  association,  to  recover  damages 
for  personal  Injuries  resulting  to  him  from 
negligence  of  the  company.  To  this  x>etition 
appellees  filed  a  special  demurrer,  upon  the 
ground  that  there  was  a  deftct  of  parties. 
In  that  the  telephone  comx>any  Is  not  made  a 
party  defendant,  which  demurrer  was  sus- 
tained, and,  appellant  declining  to  plead  fur- 
ther, his  petition  Iras  dismissed,  and  be  has 
appealed. 

The  only  question  before  as  Is  whether  or 
not  the  Joint-stock  association,  as  a  separate 
entity  distinct  from  its  stockholders,  must 
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be  sued  along  wUh  the  Btockholden  In  an  ac- 
tion to  recorer  for  a  tort  done  by  the  aaao- 
datiom.  The  question  is  a  new  one  in  tliis 
state,  and  the  only  case  dted  by  counsel  for 
appellees  (Adams  Ezpreen  Company  v.  Scho- 
field,  Ul  Ky.  832,  64  S.  W.  903)  does  not 
readi  the  question  invtdved  here,  since  in 
that  case  it  was  only  decided  that  a  Joinfc- 
stoclc  association  coold  be  sued  and  served 
with  prooess  lUce  a  corporation,  hut  that  is 
not  the  qnestiOB  InTolved  here,  as  it  may  be 
conceded  that  appellant  could  have  sued  the 
telephone  company  and  served  it  with  process 
as  tboagh  It  were  a  corporation,  but  he  did 
not  elect  to  follow  that  coarse,  and  the  ques- 
tion here  la.  Can  he  be  forced  to  do  so,  be- 
fore he  can  proceed  against  the  stookholdera? 

The  attempt  has  been  niad6  many  times  to 
give  an  exact  definition  of  Just  what  a  joints 
stock  association  is,  and  in  many  states  the 
exact  legal  status  of  such  associations  has 
been  fixed  by  statnte,  bat  they  have  not  been 
the  snbject  of  legislation  in  this  state,  ex- 
cept that  section  208  of  the  Constitution 
states  that  the  word  "corporation"  as  used 
in  this  Constitution  shall  embrace  Jolnt-sUx* 
companies  and  associations,  and  section  467 
of  the  statutes  provides  that  the  word  "cor- 
poration" may  be  construed  as  including  any 
Joint-stock  company  or  association,  but  nei- 
ther of  these  provisions,  nor  both  of  them, 
make  a  Joint-stock  company  a  corporation, 
or  give  to  It  or  Its  stockholders  any  of  the 
privileges  or  immunities  enjoyed  under  onr 
laws  by  corporations  and  their  stockholders. 
A  Joint-stock  company  is  an  entirely  differ- 
ent organization  from  a  corporation,  although 
it  has  many  of  the  same  characteristics  and 
is  often  not  improperly  called  a  quasi  cor- 
poration, especially  under  particular  stat- 
utes, but  in  this  state  it  Is  still  what  it  was 
at  common  law,  where,  as  said  In  State  ex 
rel.  Pearson  v.  Railroads,  196  Mo.  536,  94 
S.  W.  279: 

"A  joint-stock  company  at  common  law  was 
a  hybrid  midway  between  a  oorporation  and  a 
partnerdiip— «•  K;  It  had  directors  and  officers, 
articles  of  association,  a  common  capital  divid- 
ed Into  shares;  these  shares  represented  the 
interests  of  the  members,  were  transferable 
without  the  consent  of  the  othar  member*;  henoa 
there  was  no  delectus  peraonte,  and  the  death 
of  a  member  did  not  dissolve  the  company— 
bnt,  on  the  other  hand,  each  member  was  liable 
for  the  debts  of  the  concern,  so  that  such  com- 
pany had  chaiacteristica  of  both  a  oorporatun 
and  a  partnership." 

A  corporation  and  a  Jcrintstock'  company 
•re  thus  distinguished  In  S&  Cyc.  469: 

"The  ftmdamental  distiaetlon  between  a  oor> 
poration  and  a  joint-stock  company,  is  thisi 
A  corporation  on  the  one  hand  is  an  artiticial 
entity  brought  into  existence  by  the  sovereigri 
power  of  the  State,  and  the  iadividual  liability 
of  its  members  is  completely  eliminated  unless 
some  part  of  that  liability  is  axpressly  reserved 
by  constitutional  or  statutory  provision;  while 
a  joint-stock  company,  on  the  other  hand,  IS 
formed  by  a  written  agreement  of  individaau 
with  each  other,  and  its  whole  force  and  ef- 
fect, in  constituting  and  creating  the  orgamaa- 
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tion,  rest  npon  the  common-law  r^ht  and  pow- 
er of  the  individoals  to  contract  with'  each  oA- 
er.  The  relation  they  assume  is  wholly  the 
product  of  their  mutual  agreement,  and  depends 
in  no  respect  upon  any  grant  of  anthority  from 
the  state ;  and  hence  the  individual  personal  li- 
ability of  the  members  remains  intact  unless 
there  is  express  statutory  authority  for  its 
elimination.''^ 

See,  also,  17  Am.  &  Eng.  Ena  Law  (2d  Ed.) 
636,  637  et  seq. 

[1,  2]  The  exemption  from  liability  for  the 
indebtedness  of  the  corporation  is  given  by 
statute  to  those  associated  in  the  enterprise 
as  members,  and  it  is  a  gift  only  a  sovereign 
can  bestow.  The  parties  can  never,  by  any 
sort  of  agreement  among  themselves,  attain 
such  Immunity.  This  Immunity  never  having 
been  extended  by  legislative  enactment  in 
this  state  to  the  members  of  a  Joint-stock 
company,  they  are  necessarily  under  our  law 
individually  liable  for  all  the  obligations  of 
such  a  company  In  exactly  the  same  sense 
and  way  that  partners  are  liable  tor  the 
obligations  of  the  firm.  It,  thenfore,  results 
that  appellee  did  not  have  to  sue  the  company 
rather  than  its  members,  and  that  It  was 
not  a  necessary  pwcty  to  the  suit. 

Counsel  for  appelleea  rely  upon  Whitney  v. 
Backus,  149  Pa.  29,  24  AtL  61.  as  authority 
for  the  nonliability  of  the  stockholders  In 
a  Jotnt«tock  company  for  its  torts,  but  the 
foUowiOg  from  the  opinion  shows  oondnslve- 
ly  that  the  conclusion  of  the  court  results 
only  from  the  Pennsylvania  statnte,  via.: 

"A  Joint'Stock  assodation,  organized  and  man- 
aged in  strict  compUance  witii  the  provisions 
rf  the  act  of  June  2,  1874  (P.  L.  271).  and  the 
supplements  thereto,  has  many  of  the  qualitiea 
of  a  eorporatioa.  *  *  '*  The  liability  of  its 
members  for  its  acts  and  engagements  is  limited 
to  their  contributions  or  subscriptiona  to  its 
capital." 

For  the  reasons  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded,  for  pro- 
ceedings not  inconsistent  herewith. 


VANOVBR  et  al.  v.  DTTNLAP  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  12,  19160 

1.  MURIOIPAL  COSPOBATIONS   «=»18  —  ObKA- 

TION— Dk   Facto    Cobpokation— Wno  UkX 

Attack  Okoanization. 
Where  Ky.  St.  {  371S,  declaring  the  mini- 
mum popnlation  for  incorporatian  of  a  sixth 
class  town,  section  3714,  as  to  procedure  for  in- 
corporation by  petition  filed  20  days  before  term, 
signed  by  two-thirds  of  the  voters  after  due  no- 
tice, and  section  3716  as  to  decreeing  incorpora- 
tion, Were  all  complied  with  folly,  except  that 
the  petition  was  not  filed  20  dBj;s  before  term, 
the  town  was  a  de  facto  corijoration,  there  be- 
ing a  valid  statnte  and  good-faith  attempted  com- 
pliance ;  and  its  organization  was  not  subject  to 
attack  ezoept  by  a  dUrect  proceeding  by  the  state. 
'  [JBd.  Note.-r-F«r  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  41-44;  Dec.  Dig. 
«=»18.] 

2.  Municipal  Corporations  ^=>51  —  Cbsa- 
TiON  —  Dk  Facto  Corporation  —  Who  mat 
Attack  Organization. 

In  view  of  Civ.  Code  Prac.  M.480,  482,  as  to- 
vacating  municipal  charters,  a  suit  of  such  char- 
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acter  eui  be  brooglit  only  by  the  Attonwy  Oen- 
cral  in  the  name  of  the  commonwealtb,  on  direc- 
tion of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporationa,  Cent  Ditr.  H  138-140;  Dec.  Dig. 
«=>51.] 

Appeal  from  Clrcalt  Conrt,  Letcher  County. 

Suit  by  Sam  Vanorer  and  others  against 
M.  A.  Dunlap  and  others.  Prom  a  Judgment, 
dismissing  the  petition  after  demurrer  there- 
to was  sustained,  plaintiffs  appeaL    Affirmed. 

Felix  G.  Fields  and  David  Hays,  both  of 
Whltesburg,  for  appellants.  Allle  W.  Young 
and  Wm.  G.  Dearlng,  both  of  Whltesburg, 
and  O'Hear  &  Williams,  of  Franltfort,  lor 
appellees. 

MILLED,  0.  J.  This  action  was  instituted 
on  May  10,  1W5,  by  Sam  Vanover  and  35 
other  residents  of  Jenkins,  a  town  of  the 
sixth  class,  against  the  board  of  trustees  and 
the  officers  of  said  town,  seeking  to  hare  the 
proceedings  whereby  the  town  of  Jenkins 
was  Incorporated  declared  null  and  Told. 
Being  of  opinion  that  an  action  of  this  char- 
acter could  be  maintained  only  by  the  Attor- 
ney General  In  the  name  of  the  common- 
wealth, the  drcnit  coart  sustained  a  special 
demurrer  to  the  petition,  which  raised  the 
question  of  the  plaintiffs'  right  to  maintain 
this  action.  From  a  Judgment  dismissing 
the  petition  for  that  reason,  the  plaintiffs 
appeal. 

Section  sns,  and  snhseqnent  sections  of 
the  Kentucky  Statutes,  provide  for  the  cre- 
ation and  organization  of  towns  of  the  sixth 
class.  Section  3713  provides  that  no  snch 
town  shall  become  incorporated  unless  it 
contains  at  least  125  Inhabitants  residing 
within  the  boundaries  proposed  to  be  estab- 
lished for  such  town,  nor  shall  the  boundary 
of  any  town,  when  incorporated,  exceed  one- 
quarter  of  a  mile  in  each  direction,  the  form 
of  the  town  being  square. 

Section  3714  provides  that  proceedings  to 
incorporate  a  town  of  the  sixth  class  shall 
be  comtnenced  by  a  petition,  signed  by  at 
least  two-thirds  of  the  voters  living  within 
the  boundaries  of  the  proposed  town,  accom- 
panied by  a  request  for  snch- action  signed 
hy  a  majority  of  the  voters  resident  therein; 
that  the  petition  shall  be  ffied  in  the  circuit 
court  clerk's  office  not  less  than  20  days  be- 
fore the  commencement  of  the  next  regular 
term  of  the  court,  and  notice  of  the  filing 
of  sndi  petition,  and  the  object  thereof,  pab- 
Ilshed  In  two  issues  of  some  newspaper  of 
general  circulation  published  in  the  county, 
if  there  be  one,  and,  if  not,  by  notices  posted 
for  at  least  10  days  before  the  commencement 
of  the  term,  one  at  the  conrtbonse  door,  and 
three  others  at  pnbllc  places  within  the 
bounds  of  the  proposed  town.  It  further  re- 
quires that  the  petition  shall  set  out  the 
metes  and  bounds  of  the  proposed  town,  and 
such  other  facts  aa  may  be  thought  proper. 

Section  3715  further  provides  that  on  the 
8e<»nd  day  of  the  term  of  the  court  it  shall 


take  action  upon  the  petition,  provided  the 
notice  required  had  been  given,  or  pnblication 
made  thereof;  and.  In  case  the  prayer  be 
granted,  the  court  is  directed  to  alter  a  judg- 
ment, establishing  a  town  in  accordance  with 
the  prayer  of  the  petition,  and  appoint  there- 
for not  less  than  fire  trustees,  a  poUce  Jndge, 
a  marshal,  and  an  asseaaor,  who  dull  hold 
their  offices  untU  the  next  election  at  whldi 
officers  for  cities  and  towns  may  be  elected. 

The  judgment  in  the  salt  of  Campbell  and 
others,  incorporating  the  town  of  Jenkins, 
entered  oa  Jannary  9,  1912,  recites  that  It 
appeared  to  the  satl^ctlon  of  the  court 
that  there  were  more  than  126  bona  fide  resi- 
dents within  the  territory  pn^Msed  to  be 
iBcorp<«ated;  that  said  territory  did  not 
exceed  more  than  one-fourth  of  a  mile  in 
each  direction  necessary  to  form  a  square; 
that  said  petition  was  signed  by  more  than 
two-thirds  of  the  legal  voters  residing  there- 
in; that  the  notice  of  the  application  and 
the  filing  of  the  petition  had  been  duly  iwst- 
ed  at  the  courthouse  door  In  Whltesburg, 
Ky.,  for  more  than  10  days  before  the  first 
day  of  the  term,  and  had  also  been  published 
twice  in  the  Mountain  Eagle  and  in  the  Ken- 
tucky News,  two  weekly  newspapers  publish- 
ed in  Whltesburg,  Ky.,  the  county  seat.  Just 
prior  to  the  first  day  of  the  term  at  which  I 
the  judgment  was  entered,  and  that  the  Judg-  | 
ment,  incorporating  the  town,  was  entered  . 
in  the  absence  of  any  objection  thereto.  The 
judgment  specifically  set  out  the  bounds  of  I 
the  proposed  town,  and  ai^wlnted  five  trus- 
tees, a  police  judge,  a  marshal,  and  an  as- 
sessor, as  required  by  the  statute. 

The  judgment  Incorporating  the  town  is 
now  attacked,  upon  three  grounds:  (1)  That 
there  were  not,  as  a  matter  of  fact,  125  bona 
fide  Inhabitants  living  within  the  boundary 
sought  to  be  incorporated ;  (2)  that  the  prop- 
er notice  was  not  given;  and,  (3)  that  the 
petition  was  not  filed  20  days  before  the  Urst 
day  of  the  term  of  court  at  which  tlie 
judgment  was  entered. 

The  petition,  seeking  the  Incorporation  of 
the  town,  was  filed  in  the  clerk's  office  on 
December  27,  1911,  while  the  next  regular 
term  of  the  liCtcher  circuit  court  convened 
on  Jannary  8,  1912,  less  than  20  days  there- 
after. It  will  be  noticed  that  the  require- 
ments of  sectioa  3714  of  Uie  Keatndcy  Stat- 
ntee,  supra,  were  complied  with  In  so  far 
as  the  giving  of  the  notice  of  the  filing  of  the 
petition  and  the  objKts  thereof  were  con- 
cerned. The  notice  was  published  in  two 
Issaes  of  two  newspapers  published  la  the 
county,  and  also  by  posting  the  notice  for 
10  days,  as  requlred'by  the  statute,  althou^ 
both  methods  of  publication  are  not  aeces- 
sary.  Assuming  for  the  sake  of  arguiaent 
that  these  defects  In  the  organization  of  the 
towa  existed,  nevertheless,  can  the  plaintlffa 
raise  that  tuestion?  In  28  C^a  171,  it  is 
said: 

"The  failure  to  comply  substantially  with  th« 
easeatial  requirements  of  the  law  of  iucecpora- 
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tion  make*  t1«  body  defective,  bat  not  neoewari- 
ly  invalid  and  void.  It  is  to  the  interest  of  the 
public  that  government  shall  be  stable,  and  that 
existing  institutions  shall  not  be  easily  destroyed, 
and  the  courts,  therefore,  in  obedience  to  the 
maxim,  'Ut  res  magia  valeat  quam  i>ereat,'  are 
slow  to  declare  a  municipal  corporation  utterly 
null  and  void,  unless  required  to  do  so  by  the 
positive  mandates  of  the  law.  Failure  to  com- 
ply witii  i»«viaiona  of  the  atatnte  which  are 
merely  directory  will  not  render  the  corporation 
invalid,  and  aubstantial  compliance  with  the  law 
is  generally  held  sufficient.  The  fact  that  the 
Legislattire  has  created  a  municipality  without 
bestowing  upon  it  all  the  powers  necessary  for 
its  government  will  not  authorize  the  court  to 
declare  that  the  municipality  has  not  a  legal  ex- 
istence. The  result  of  this  policy  has  been  to 
divide  municipal  corporations,  with  reference  to 
their  defects  in  creation  or  organlaatioB,  into 
three  claaaes:  (1)  Corporations  de  jure;  (2)  cor- 
porations de  facto;  and  (3)  void  corporations; 
the  first,  being  strictly  legal  and  impregnable 
to  assanlt  in  the  courts  from  any  source,  the  sec- 
ond, being  subject  only  to  attack  by  the  state  In 
a  direct  proceeding  to  forfeit  franchises,  and  the 
lant  subject  to  legal  challenge  by  any  party  in 
any  judicial  proceeding.  The  judiciu  decisions 
are  so  discordant  as  to  this  (second)  class  of  cor- 
porations as  not  to  be  reconcilable,  varying  in 
doctrine  from  those  of  the  theorists  who  deny  the 
existence  of  such  a  corporation,  and  admit  only 
two  classes,  the  valid  and  the  void,  to  those  who 
hold  any  actual  organization  in  ostensible  posses- 
sion of  municipal  powers- to  be  a  de  facto  corpo- 
ration. There  is  a  general  consensus  of  judicial 
opinion  on  the  middle  ground  between  these  ex- 
tremes, to  the  effect  that  de  facto  corporations 
shonid  be  recognised  upon  the.  basis  of  the  follow- 
ing essentials  of  existence:  (1)  A  valid  statute, 
authorizing  incorporation*  (2)  an  organization 
in  good  faith  under  it;  (3)  a  colorable  compli- 
ance with  the  law;  and  (4)  an  assumption  of  cor- 
porate powers.  Some  states  require  onJ^  the 
laat  three,  holding  that  an  unconstitutional  stat- 
ute is  suSicieot  basis  for  a  corporation  de  facto, 
but  in  other  states  the  cases  are  to  the  contrary." 

[1]  la  the  case  before  na  the  town  of  Jen- 
kins is  clearly  a  corporation  de  facto,  since 
It  was  organised  In  good  faith,  under  a  valid 
statute,  aatbodslng  tbe  incorporation,  and 
has  assnmed  the  exerdae  of  corporate  pow- 
ers; and,  that  being  true,  tbe  judgment  of 
Inoorporation  Is  subject  only  to  attack  by  the 
state  In  a  direct  proceeding  to  forfeit  Its 
franchise.  See  Newman  v.  United  States  ex 
reL  Frizzell,  238  U.  S.  647,  35  Sup.  Ct  881, 
SO  U  Ea.  1446;  Worley  v.  HarrU,  82  Ind. 
493;  Levitt  T.  City  of  Wilson,  72  Kan.  100, 
83  Pac.  397;  People  v.  Board,  etc  41  Midi. 
e47,  2  N.  W.  d04;  St.  Paul  GasUght  Co.  v. 
Village  of  Sandstone,  73  Minn.  226,  76  N.  W. 
1030.  There  are  many  similar  cases  to  the 
effect  that  irregolarltles  In  proceedings  to  In- 
corporate municipalities  can  only  be  gues- 
tloned  by  a  public  officer,  and  are  not  sub- 
ject to  collateral  attads: 

Appellant  relies  upon  Hurley  v.  Idotz,  151 
Ky.  451,  152  S.  W.  248.  In  tbst  case,  how- 
eTer,  tba  Legislature  undertook  to  convert  a 
tMXlng  district  into  a  dty  of  the  fifth  dass, 
-wben  it  had  no  authority  ts  do  so.  It  will 
t»e  observed  that  tbe  two  essential  elements 
of  a  valid  statute  or  authority  authorising 
ineorporatk>n,   and  a   colorable   oonpUanoe 


with  the  law,  were  both  absent,  and  tbe 
town  attempted  to  be  created  was  uelther  a 
muuldpal  corporation  de  Jure  nor  de  facto. 
On  the  contrary,  the  act  attempting  its  in- 
corporation was  void;  and,  for  that  reason, 
it  was  subject  to  legal  challenge  by  any  party 
in  any  judicial  proceeding. 

[2]  Furthermore,  under  chapter  13  of  the 
OIvll  Code  of  Practice  relating  to  the  repeal- 
ing or  vacating  of  charters,  and  preventing 
the  usurpation  of  office  or  franchise,  it  is 
provided  In  sections  480,  481,  and  482,  as  fol- 
lows: 

"480.  In  lieu  of  the  writs  of  scire  facias  and 
quo  warranto,  or  of  an  information  in  the  na- 
ture of  quo  warranto,  ordinary  actions  may  be 
brought  to  vacate  or  repeal  charters,  and  to  pre- 
vent the  usurpation  of  an  office  or  franchise. 

"481.  The  action  to  repeal  or  vacate  a  charter 
shall  be  in  the  name  of  the  commonwealth,  and 
be  brought  and  prosecuted  by  the  Attorney  Oen- 
etal,  or  under  hia  sanction  and  direction  by  an 
attorney  for   the  commonwealth. 

"482.  Actions  to  repeal  or  vacate  the  charters 
of  municipal  corporations;  banks,  railroad,  turn- 
pike road  and  internal  improvement  companies, 
shall  only  be  instituted  by  order  of  the  Legisla- 
ture, unless  otherwise  expressly  provided." 

If  there  be  any  doubt  about  the  applica- 
tion of  the  genera]  rule  above  stated,  the 
question  Is  put  at  rest  by  these  express  stat- 
utory provisions.  Kirch  t.  City  of  Louis- 
vUle,  125  Ky.  391,  101  S.  W.  373,  80  Ky.  Law 
Bep.  1356. 

The  judgment  of  the  circuit  court  was 
right,  and  It  Is  affirmed. 


AYBT  V.  HOGANCAMP  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  12, 1916.) 

1.  FoBciBLK  Entbt  and  DETAIirEB  «=>2d(3)— 

Evidence. 
In  proceedings  for  a  fordUe  entry  by  the 
lessee  from  a  life  tenant  against  remaindermen, 
it  was  competent  to  introduce  in  evidence  plain- 
tifTs  answer  and  the  judgment  in  a  division 
suit  by  the  remaindermen  against  him,  showing 
that  tne  parties  were  joint  owneis  of  the  lano, 
where  the  answer  was  filed  and  judgment  ren- 
dered before  the  fordble  entry  proceeding  was 
began. 

[Ed.  Note;— For  other  cases,  see  Forcible  Rn- 
try  and  Detainer,  Cent  Dig.  U  146, 149 ;  Dec. 
Dig.  «=»29(8).] 

a,  APFKAL   AITD   ErBOK  <ol060(l)— HAWfLMS 

Edrok— BviSEXaE. 
In  forcible  entry  proceedings  by  the  lessee 
from  a  life  tenant  against  remaindermen,  the 
amission  in  evidence  of  plaintifE's  answer  and 
t^  judgment  in  tlie  division  suit  against  him 
was  harmless. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  1068,  1069,  4183,  4167; 
Dec.  big.  *»108()(1).) 

8.  Appkai.  and  Esbob  «=»1060{1)— Habiojiss 
Ebsob— BvZSKIfOK. 
In  forcible  entry  proceedings  by  the  lessee 
from  a  life  tenant  against  remaindermen,  the 
admission  in  evidence  of  the  report  of  the  com- 
missioners in  the  remaindermen's  suit  against 
plaintifiE  for  division  of  the  land,  which  simply 
showed  that  the  commissianers  had  divided  the 
land  in  accorda'ice  with  the  directions  of  the 
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JodgnMiit,  which  waa  in  evidence,  was  harmless 
to  plaintul. 

[E)d.  Note. — For  other  case*,  see  Appeal  and 
Brror,  Oent.  Di«.  {{  1068.  1069,  4163.  4167: 
Dec.  Dig.  «=>1060(I)J 

4.  Life  Estates  «s»25  —  Lkask  wbou  Lin 

Ten  ant— Tebmination. 
The   right   of   possession  secured  by   lease 
frun  a  life  tenant  terminated  when  the  ufe  ten- 
ant died,  when  the  land  came  into  the  ownership 
of  the  remaindermen  or  their  vendees. 

PQd.  Note.— For  other  cases,  see  Life  Estates, 
Gent  Dig.  {  47;   Dec.  Dig.  4=326.] 

6.  Tenancy  in  Coukon  «=93,  21— Exzsiknob 

—Possession  or  Land. 
Where  a  life  tenant  leased  her  land,  and 
died  within  the  term,  and  the  lessee  bought  out 
the  interests  of  some  of  the  remaindermen,  the 
leasee  and  the  ronaindennen  who  had  not  sold 
out  to  him  were  toiants  in  common,  and,  the 
land  not  having  been  divided,  no  one  of  them 
could  exclude  the  others  from  possession  of  all. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  H  6-17,  62 ;  Dec.  Dig.  «» 
8,  21.] 

6.  Joint  Tenancy  «=»10— Tenancy  in  Com- 
UON  C=»38(l,  13)— FoKciBLE  Ejectubnt  or 

COTENANT— MaINTKNAHCB   OF  ACTION. 

A  joint  tenant  or  tenant  in  common  may 
maintain  an  action  against  his  cotenant  who  has 
forcibly  ejected  him.  bnt  cannot  recover  the  ex- 
clusive possession  of  the  premises ;  his  rif  bt  be- 
ing to  be  reinstated  in  the  common  possession. 

[Bd.  Note.— For  other  cases,  see  Joint  Ten- 
ancy, Cent.  Dig.  J  18;  Dec.  Dig.  iS=»10;  Ten- 
ancy in  Common,  Cent  Dig.  |{  100-104,  107, 
U8:   D«^  Dig.  «=»38(1,  13).] 

Appeal  from  Circuit  Court,  Carlisle  County. 

Action  by  B.  W.  Avey  against  John  Hogan- 
camp  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Judgment  af- 
firmed. 

E.  T.  Bullock,  of  Clinton,  for  appellant 
John  B.  Kane,  of  Bardwell,  for  appellees. 

CARROLL,  X  In  1910  Mra.  Hogancamp, 
who  owned  the  Ufe  estate  In  a  body  of  land 
located  on  the  Mississippi  rlrer,  through  the 
agency  of  her  son,  leased  this  land  to  the  ap- 
pellant, Ayey,  tinder  a  contract  reciting  that 
Avey  should  have  the  land  "for  one  year, 
with  the  privilege  of  five  years,  provided  my 
mother  should  live  that  long  and  that  a  di- 
vision should  not  be  made  by  the  heirs ;  and 
said  Avey  agrees  to  pay  fifty  dollars  per 
annum  for  every  year."  Under  this  lease 
Avey  took  possession  of  tlie  land,  and  be- 
tween the  date  of  the  lease  and  February, 

1912,  when  Mrs.  Hogancamp  died,  Avey  pur- 
chased the  interest  of  several  of  the  i^naln- 
dermen,  so  that  he  owned  at  her  death  a 
*'/i»o  undivided  Interest  in  the  property, 
and  was  in  the  possession  of  the  entire  es- 
tate, or  at  least  all  of  It  that  was  In  cultiva- 
tion. After  the  death  of  Mrs.  Hogancamp 
the  remainder  interest  that  bad  not  been  pur- 
chased by  Avey  came  into  the  ownership  of 
the  heirs  of  Mrs.  Hogancamp,  who  bad  not 
sold  out  to  Arey. 

.A.fter    Mrs.    Hogancamp's    death,   and   in 

1913,  It  appears  that  a  suit  was  brought  by 


the  owners  of  tlie  land  for  its  dlviaion,  and 
in  that  suit  Avey  filed  his  answer  in  which 
he  said  that  he  was  the  owner  by  purchase 
from  certain  named  heirs  of  a  **/ixo  inter- 
est and  Joined  in  the  prayer  of  the  petition 
for  a  division  among  the  owners  of  their  re- 
spective interests  in  the  land.  In  February, 
1915,  there  was  a  Judgment  in  this  suit  for 
division  setting  apart  the  interests  to  which 
the  several  owners  of  the  land  were  entitled, 
and  commissioners  were  appointed  to  divide 
the  land.  In  June.  1916.  the  commlsaioneia 
filed  a  report  of  division,  allotting  to  Avey 
bis  interest  in  the  land,  and  to  tbe  other 
owners  their  interests. 

Going  back  now  a  little:  In  April.  1915, 
Avey  sued  out  a  writ  of  forcible  entry  in  a 
court  of  a  Justice  of  the  peace  against  Joe 
Hogancamp  and  other  named  owners  of  an 
interest  in  tbe  land,  complaining  thiat  on 
April  6,  1916,  they  had  forcibly  entered  into 
a  field  then  in  his  peaceable  possesslou.  On 
a  trial  in  the  county  there  was  a  verdict  of 
guilty.  This  verdict  was  traversed,  and  ht 
the  circuit  court  there  was  a  verdict  of  not 
guilty,  and  from  the  Judgment  on  this  ver- 
dict Avey  prosecutes  this  api)eaL 

It  will  be  observed  that  at  the  time  tliis 
forcible  entry  proceeding  was  instituted 
against  Joe  Hogancamp  and  the  other  Joint 
owners  with  Avey  of  the  land  the  report  of 
the  commissioners  who  had  been  appointed 
to  divide  the  land  had  not  been  made,  al- 
though Judgment  in  this  suit  for  division 
had  been  entered  and  commissioners  appoint- 
ed, who,  as  appears,  had  prior  to  this  time 
partly  made  the  division.  But,  at  any  rate, 
at  the  time  the  forcibly  entry  proceeding  was 
institnted,  although  tbe  commissioners  bad 
not  completed  their  work,  Avey  and  ttie  de- 
fendants in  the  forcible  entry  proceeding 
Were  Joint  owners  of  the  land,  eacb  of  them 
owning  an  undivided  interest  therein. 

The  trial  of  the  case  In  the  circuit  court 
was  had  in  October,  1916,  after  tbe  commis- 
sioners had  completed  their  work  and  the 
interests  of  the  respective  owners  had  been 
allotted ;  so  that,  when  the  writ  was  issued, 
Avey  owned  an  undivided  **/ise  interest  in 
the  land,  and  the  defendants  in  the  forcible 
entry  proceeding  owned  a  *T/ito  interest, 
and  Avey,  as  stated,  was  in  the  possession  of 
the  whole  of  it,  as  he  claims,  under  his  con- 
tract with  Mrs.  Hogancamp,  although  Mrs. 
Hogancamp,  who  owned  only  a  Ufe  interest, 
died  in  1912. 

[1-S]  On  this  appeal  It  is  urged  as  grounds 
for  reversal  that  the  court  erred  in  permit- 
ting to  be  read  as  evidence  to  the  Jury  the 
answer  of  Avey  in  the  snit  for  division,  the 
Judgment  In  this  suit,  and  the  report  of  tlie 
commissioners.  At  the  time  of  the  trial  in 
the  circuit  court,  and  when  the  forcible  entry 
proceeding  was  institnted,  Avey  and  the- 
Hogancamp  belts  oWnM  an  tindivlded  intei^ 
est  in  the  land,  and  ^  do  not  mink  it  was 
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prejudicial  or  Incompetent  to  put  before  the 
Jury  as  evidence  the  answer  of  Avey  and  the 
Jadgment  In  this  division  suit  showing  that 
they  were  Joint  owners  of  the  land ;  as  the 
answer  was  filed  and  the  judgment  rendered 
before  the  forcible  entry  proceeding  was  be- 
gun. The  admission  of  the  report  of  the  com- 
mlsslonerB  was  probably  error,  but  we  do 
not  see  that  it  affected  in  any  prejudicial 
way  the  rights  of  Avey,  because  it  simply 
showed  that  the  commissioners  bad  divided 
the  land  in  accordance  with  the  directions  in 
the  judgment 

It  is  further  Insisted  that  the  court  erred 
in  giving  to  the  jury  instruction  B  and  in 
refusing  to  give  instruction  No.  1  asked  by 
Avey.  "tine  Instruction  asked  by  Avey  reads 
as  f«rtlows: 

"The  court  Instrncta  the  Jury  that,  if  Aej  be- 
lieve from  the  evidence  that  the  defendants  forci- 
bly entered  npon  the  land  described  in  the  war- 
rant in  this  proceeding,  and  which  was  at  the 
time  In  the  actual  posaesiiion  of  B.  W.  Avey, 
then  fai  that  event  they  will  find  the  defendants 
guilty  of  the  forcible  entry  complained  of  in  the 
warrant 

"The  court  further  says  to  the  jury  that  the  ti- 
tle to  this  land  and  the  right  of  possession  la 
not  Involved  in  this  proceeding,  and  is  not  to 
be  considered  by  them." 

The  instructions  given  read  as  follows: 

"The  court  instrncta  the  jury  that  it  la  admit- 
ted in  this  case  that  the  plaintiff,  E.  W.  Avey, 
is  the  owner  of  s'/uo  of  the  land  in  dispute  in 
this  action,  and  that  the  defendants  are  the  own- 
ers of  *7/i2o  of  said  land,  and  that  if  you  shall 
believe  from  the  evidence  that  the  defendants  en- 
tered upon  and  took  possession  of  more  than 
'''/ltd  of  said  land,  you  will  find  them  guilty  of 
a  fordble  entry  as  to  snch  part  of  said  land,  if 
any,  that  they  may  have  entered  upon  in  excess 
of  *T/i2o  of  the  game,  and  unless  you  so  believe, 
yon  should  find  the  defendants  not  guilty  of  the 
forcible  entry  complained  of." 

[4]  We  think  It  Is  clear  that  Avey,  at  the 
time  he  sued  out  this  writ  of  forcible  entry, 
could  not  have  been  In  possession  of  the  land 
by  virtue  of  the  contract  made  U-ith  the  life 
tenant,  Mrs.  Hogancamp,  because  when  she 
died  the  whole  of  the  land  of  which  he  had 
been  in  possession  under  hU'  contract  with 
her  came  into  the  ownership  of  the  remain- 
deiinen  or  their  vendees,  of  whom  he  was 
one.  If  it  were  true  that  Avey,  when  this 
writ  of  forcible  entry  was  obtained,  was  in 
possession  of  the  land  under  his  contract 
with  Mrs.  Hogancamp,  an  entry  by  any  of  the 
heirs  of  Mrs.  Hogancamp  who  then  had  an 
Interest  in  the  land  would  be  an  intmsion 
on  his  possession,  and  the  result  would  be 
that,  although  these  heirs  at  the  time  owned 
*^/iao  of  the  land,  they  could  not  enter  on 
any  part  of  it  without  being  guilty  of  a  forci- 
ble entry.  The  right  of  possession  Avey 
secured  by  his  contract  terminated  wheu  Mrs. 
Hogancan^)  died,  and  although  he  remained 
In  possession  of  the  land  after  that  time,  his 
possession  was  partly  by  permission  of  the 
Hogancamp  heirs  and  partly  because  of  his 
ownership  of  a  part  of  the  laud. 


[I]  We  are  therefore  of  the  opinion  that, 
when  this  writ  weis  sued  out,  Avey  and  the 
Hogancamp  heirs  who  had  not  sold  out  to 
him  were  each  and  all  owners  of  the  lands  as 
joint  tenants.  At  that  time  the  land  had  not 
been  divided,  and  no  one  of  them  could  ev- 
clude  the  others  from  posse&sion  of  all  of  the 
land.  As  said  In  Derrington  v.  Ghllders,  166 
Ky.  462,  161  S.  W.  216: 

"Each  tenant  In  common  is  equally  entitled  to 
the  use,  enjoyment,  and  possession  of  the  com- 
mon property;  and  neither  is  entitled  to  the 
exclusive  use,  enjoyment,  and  possession  thereof. 
•  *  ♦  One  joint  owner  cannot  maintain  forci- 
ble entry  against  his  cotenant,  the  possession  of 
the  one  being  the  possession  of  the  other,  and 
each  being  equally  entitled  to  the  use,  enjoyment, 
and  possession  of  the  joint  estate." 

[6]  It  Is,  however,  true  that  a  joint  tenant 
or  tenant  in  common  msy  maintain  an  action 
against  bis  cotenant  who  has  forcibly  eject- 
ed him,  but  in  such  case  the  plaintiff  cannot 
recover  the  exclusive  possession  of  the  pr&a- 
ises ;  his  right  Is  to  be  reinstated  in  ths 
common  possession.  19  Cya  1141;  Eads  v. 
Rucker,  2  Dana,  111.  But  In  this  case  there 
is  no  claim  that  the  defendants  in  the  writ 
tried  to  take  possession  of  the  property  or 
to  eject  Avey  from  his  right  to  possession 
of  i)art  of  the  premises.  It  seems  that  they 
only  went  on  the  premises  for  the  purpose 
of  taking  possession  of  a  part  of  the  land,  all 
of  which  Avey  claims  he  had  the  right  to  the 
possession  of  under  his  contract  with  Mrs. 
Hogancamp, 

It  further  appears  from  the  record  that  be- 
fore April,  1915,  the  time  the  writ  of  forci- 
ble entry  was  sued  out,  the  commissioner 
appointed  to  divide  the  land  had  at  least 
partly  divided  It,  and  had  Indicated  the  part 
that  Avey  would  have  in  the  division  and  the 
part  that  the  Hogancamp  heirs  would  have, 
although  the  commissioner's  work  bad  not 
then  been  completed  or  the  report  made  or 
confirmed,  and  the  defendants  in  the  writ 
merely  went  on  the  land  for  the  purpose  of 
taking  possession  of  the  part  that  they  un- 
derstood had  been  allotted  to  them  in  the  di- 
vision. They  did  not  attempt  to  Interfere 
with  the  part  set  aside  to  Avey  In  the  divi- 
sion, and  the  writ  Is  not  for  a  forcible  entry 
on  tills  part.  Avey's  sole  contention  is  that 
he  had  the  right  to  the  possession  of  all  the 
land  under  his  contract  with  Mrs.  Hogan- 
camp, and  that  an  entry  on  any  part  of  It 
by  any  of  the  heirs  was  suCh  an  intrusion  up- 
on his  possession  as  would  justify  this  writ. 
But,  as  we  have  seen,  the  other  heirs  had  as 
much  right  to  enter  upon  the  property  as 
he  did.  Neither  Avey  nor  any  of  the  other 
joint  tenants  had  the  right  to  the  possession 
of  the  entire  property  to  the  exclusion  of  the 
others. 

Under  the  facts  o(  this  case  we  think  the 
lower  court  should  have  directed  the  jury  to 
find  the  defendants  not  guilty. 

Wherefore  the  judgment  Is  affirmed. 
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HJJNOIS  CBNT.  B.  CO.  t.  WILLIAMS' 
ADM'R. 

(Court  of  Appeals  of  Kentucky.    Dec.  15,  1916.) 

Mabteb  and  Sebtant  4=s150(3)— Injubibs  to 
Sebvant— Duty  to  Wahn. 
Although  a  bridge  foreman  in  the  employ  of 
m  railway  was  present  when  the  section  fore- 
man in  charge  of  certain  work  said  that  a  cer- 
tain bridge  must  come  down,  the  railroad  was 
not  rdiered  of  the  duty  to  warn  the  bridge 
foreman  that  a  certain  stringer  on  the  bridge 
had  been  sawed  nearly  in  two,  when  he  was  not 
present  when  it  was  sawed,  and  had  no  knowl- 
edge that  that  was  the  way  in  which  the  bridge 
was  to  be  taken  down,  especially  where  the  sec- 
tion foreman  himself  did  not  direct  that  the 
bridge  be  taken  down  in  that  manner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  306;  Dec.  Dig.  «b> 
160(3).] 

On  petltlom  for  rdiearing.  Petition  orer- 
rnled. 

For  former  opinion,  see  171  Ey.  594,  188 
S.  W,  634. 

Trabne,  Doolan  &  C!oz,  of  LoulsriUe,  Blew- 
ctt  Lee,  and  B.  V.  Fletcher,  both  of  Chicago, 
111.,  H.  P.  Taylor,  of  Hartford,  and  J.  Blakey 
Helm,  of  Louiayille,  for  appellant.  John  O. 
Oraham,  of  Leitchfleld,  and  O'Doberty  ft 
Xonts,  of  LouisvUle,  for  appellee. 

CABBOLL,  J.  In  a  petition  for  rehearing 
counsel  for  the  appellant  railroad  company 
call  attention  to  the  fact  that  the  court  in 
the  opinion  that  may  be  found  in  171  Ky.  594, 
188  S.  W.  634,  misstated  the  evidence  when 
it  said  "Williams  was  not  present  when 
Holt  gave  the  directions  to  these  bridge  car- 
penters to  take  down  the  bridge,"  and  it  Is  in- 
sisted that  following  the  error  contained  in 
this  misstatement  of  fact  the  court  was  per- 
suaded to  aiBrm  the  judgment  when  It 
should  have  been  reversed  if  Williams  was 
present  when  Holt  gave  the  directions  to 
take  down  the  bridge. 

Counsel  are  correct  in  saying  that  the 
statement  in  the  opinion  that  Williams  was 
not  present  when  Holt  gave  the  .directions  to 
these  bridge  carpenters  to  take  down  the 
bridge  is  inaccurate  because  there  was  evi- 
dence that  Williams  was  present  when  Holt 
told  some  of  the  bridge  carpenters  that  "the 
bridge  had  to  come  down";  but  counsel  are 
in  error  in  assuming  that  belief  in  the  truth 
of  this  inaccurate,  but  immaterial,  statement 
led  the  court  to  the  conclusion  reached  in  the 
opinion.  The  vital  point  in  the  case  was: 
Did  the  bridge  carpenters,  under  the  direc- 
tion of  Holt,  saw  the  stringer  ttiat  fell  with 
Williams,  and  did  Williams  know  that  the 
carpenters  were  going  to  or  had  sawed  this 
stringer? 

That  this  was  the  vital  question  in  the 
case  is  made  plain  by  instruction  No.  1  given 
to  the  Jury,  which  instruction  was  not  criti- 
cized by  counsel  on  the  appeal  of  the  case. 
This  instruction  reads  in  part: 


"If  the  Jury  akaU  tntOtv  beliare  frcn  Oie  evi- 
dence that  the  employes  and  servant*  of  the- 
defendant  railroad  company  other  than  plain- 
tiff's intestate,  then  and  there  engaged  in  said 
work,  while  acting  under  the  control  and  auper- 
vision  of  the  said  supervisor,  sawed  the  stringer 
mentioned  in  the  evidence,  and  if  the  jury  shall 
further  believe  from  the  evidence  that  the 
sawing  of  the  said  stringer  reinlted  in  leaving 
the  said  stringer  in  a  weakened  and  danseroo* 
condition,  and  that  said  facts,  if  they  were  facts, 
were  known,-  or  by  exercise  of  ordinary  care- 
could  have  been  known,  to  the  servants  and 
employ^  of  the  defendant  railroad  company,  a* 
aforesaid,  and  were  not  known  and  could  not  by 
the  exercise  of  ordinary  care  have  been  knows 
to  the  plaintiff's  intestate,  and  if  the  jnry  shall 
farther  believe  from  the  evidence  that  the  de- 
fendant railroad  company,  its  agents  and  serv- 
ants, as  aforesaid,  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  it  was 
necessary  for  the  plaintiff's  intestate,  in  the 
performance  of  his  duties  as  assistant  bridge 
foreman,  to  step  npon  or  walk  up<m  the  said 
stringer,  then  the  law  made  it  the  duty  of  the- 
defendant  railroad  company,  its  servants  and 
employes,  as  aforesaid,  to  exercise  ordinary  care 
to  advise  and  warn  the  plaintifTs  intestate  of 
the  weakened  and  dangerous  condition  of  the 
said  stringer,  if  it  was  in  such  condition;  and 
if  the  jury  shall  believe  from  the  evidence  that 
the  defendant  railroad  company,  its  servants  and 
employ^,  as  aforesaid,  failed  to  so  advise  and 
warn  the  plaintiff's  intestate,  and  that  by  reason 
of  such  failure  on  their  part,  if  any  there  was, 
the  plaintifiTs  intestate,  while  in  ue  perform- 
ance of  bis  duties  in  the  capacity  aforesaid, 
undertook  to  stsep  or  walk  npon  the  said  stringer, 
and  that  by  reason  of  its  weakened  and  danger- 
ous condition,  if  it  was  in  such  condition,  creat- 
ed as  aforesaid,  the  said  stringer  fell  with  him 
to  the  ground,  and  that  plaintiff's  intestate  was 
thereby  caused  to  sustain  the  injuries  which 
resulted  in  the  loss  of  his  life,  then  the  law  is 
for  the  plaintiffi  and  the  jury  should  so  find. 
Unless  the  jury  believe  as  above  supposed,  they 
will  find  for  the  defendant." 

It  will  be  seen  that  In  this  instruction 
the  case  for  the  plaintiiT  In  the  lower  court 
was  put  npon  four  propositions  that  the 
Jury  had  to  believe  existed  before  they  could 
find  for  the  plaintiff:  First,  that  the  bridge 
carpenters  under  the  supervision  of  Holt 
sawed  the  stringer;  second,  that  Wnilams 
did  not  know  the  stringer  was  going  to  be  or 
had  been  sawed ;  third,  that  it  was  the  duty 
of  the  company  to  warn  him  of  the  condition 
of  the  stringer;  and,  fourth,  that  if  he  lost 
his  life  because  of  his  ignorance  of  the  fact 
that  it  had  been  sawed,  the  Jury  should  find 
for  his  estate.  Under  this  instruction  the- 
Jury  found  for  the  plaintiff,  and  there  was 
sufficient  evidence  to  Justify  them  in  bo  find- 
ing. 

The  evidence  further  shows  that  Holt  did 
not  direct  these  bridge  carpenters  to  saw 
the  stringer,  nor  did  he  know  that  It  was 
going  to  be  sawed.    He  was  asked: 

"Q.  Did  you  direct  the  sawing  of  tliat  string- 
er? A.  No,  sir.  Q.  Did  you  know  it  had  been 
done?  A.  No,  edr;  I  did  not  know  it  had  t>een 
sawed.  Q.  You  liad  an  idea  that  that  stringer 
ought  to  b«  sawed?  A.  I  did  not  know  how 
the  stringer  was  in  there  at  the  time.  Q. 
Didn't  you  tell  Mr.  Taylor  a  moment  ago  that 
you  thought  the  stringer  ought  to  be  sawed?  A. 
I  said  at  the  time  the  sawing  was  done.  After 
that  was  done  that  was  the  only  practical  way 
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that  I  Mw  withoat  destioyliis  another  (pan 
■of  the  bridge.  Q.  Didn't  you  entertain  an  idea 
all  the  time  that  the  Btrineer  ought  to  be  aaw- 
od?  A.  After  I  saw  it  nad  been  done.  Q, 
Didn't  you  have  that  idea  in  ydar  mind  before 
it  traa  sawed?  ▲.  I  didnt  know  the  span  wu 
bent,  because  I  bad  not  been  up  on  the  bridge, 
-and  I  didn't  know  how  the  bridge  was  construct- 
ed. Q.  Didn't  yon  conceive  the  idea  that  that 
stringer  ought  to  be  sawed?  A.  I  didn't  know 
but  what  the  stringer  was  good  tfaat  waa  beat. 
All  the  rest  were  except  this  one.  Q.  Then  did 
70u  indicate  to  anybody  any  idea  that  the  string- 
er ought  to  b«  sawed?  A.  Mo,  sir,  I  did  not, 
O.  Your  idea  was  it  oaght  to  be  aawed?  A. 
That  waa  my  idea,  that  the  piece  had  to  be 
sawed.  Q.  Didn't  you  entertain  that  idea  be- 
fore it  waa  sawed?  A.  I  didnt  know  the  pleco 
had  to  be  sawed." 

The  evidence  farther  ibows  that,  acting 
■on  the  assumption  that  Holt's  dlrectiocis  au- 
thorized the  sawing  of  Qt»  atringer,  Uie  car- 
penters proceeded  to  saw  It  And  the  fsrf 
were  told  In  the  InatroctloB  that  they  oonld 
not  find  A>r  the  plalntlfl  it  WUUasm  knew, 
or  by  the  exercise  of  ordinary  oare  coold 
have  known,  that  this  stringer'  had  been 
jsawed.  Xhe  fact  that  WlUlaaos  was  present 
when  Holt  gave  directions  to  the  bridge  car- 
penters to  take  down  the  bridge  did  not  cei^ 
tainly  or  deflnttely  carry  with  It  to  WilUamfl, 
If  he  waa  present,  the  Information  that  this 
stringer  was  going  to  be  aawed.  Hcrtt  him- 
self did  not  know  that  the  carpenters  were 
going  to  saw  the  stringer,  and  the  )fuj  f oond 
that  Ift^liams  did  not  knovr  they  were  going 
to  saw  it 

The  petlkloa  for  a  rehearing  is  oremded. 


BHOWN  T.  BROWN   (two  cases). 
(Court  of  Appeals  of  Kentucky.   Dec.  15, 1916.) 

1.  DivoBCB  «=>28&—ApPKAii— Scops. 

Though  the  court  on  apiteal  from  a  decree 
grtmting  diiroice  has  no  power  to  reverse  the 
decree  of  divorce,  it  may  consider  the  correct- 
ness of  the  decree  and  the  circumstances  under 
which  it  was  rendered  for  the  purpose  of  de- 
termining whether  aUnuiny  previously  granted 
was  properly  reduced  by  the  final  decree. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {§  769,  770 ;  Dec.  Dig.  /8=»286.] 

2.  DivoBCE      ®=336  —  Gbounds  —  "lavina 
Apart"— Pbiob  Decbee. 

Under  Ky.  St  {  2117,  anbsec.  2,  making 
living  apart  without  cohabitation  for  five  con- 
secutive years  a  ground  of  divorce,  a  fact  that 
the  husband  and  wife  live  apart  for  that  period 
constitutes  a  ground  for  divorce,  although  their 
living  apart  is  under  a  decree  of  court  of  sep- 
aratioB,  aUtnoay,  and  custody  of  ehfldren. 

[Ed.  Notis.— Far  other  cases,  see  Divorce, 
Cent  Dig.  i  136;   Dec.  Dig.  «=»36. 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Live  Apart.] 

3.  DiVOBCK     €=»245(2)— RJEDUCTION     OF    Ali- 

Moirr— Pbopbiett. 
Where  there  were  three  children  ranging 
from  five  to  fourteen  years  of  age,  and  the 
wife's  only  property  wag  $000  in  casb  and  an 
eighth  Interest  in  135  acres  of  land,  worth  about 
$100  an  acre,  from  which  she  derived  an  income 
of  $00  «r.$75  a  year,  and  the  husband  was 
thirty-nine  years  old  and  earned  a  salary  of 


$S0  per  month,  and  the  original  decree  awarded 
alimony  of  $60  a  month,  with  the  right  to  oc- 
cupy the  homestead,  it  was  error  for  the  court  to 
reduce  the  allowance  to  $15  per  month  for 
fonr  years  and  $10.83  for  two  years  and  dis- 
centiaue  the  homestead  right,  but  the  $15  al- 
lowance diould  have  continued  for  ei^t  years 
and  the  homestead  should  have  been  continued. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  I  093;    Dec.  Dig.  «S=»245(2).] 

4.  Bawkbuptct    <S=s3]5(2),   421(8)   —   Dkbts 
Pbotablk— Alikony. 
By  specific  provisions  of  Bankr.  Act  July  1, 


ment  for  alimony  in  favor  of  me  wife  is  sot  a 
debt  proVable  in  bankruptcy,  nor  released  by 
a  disdiarge  in  bankruptcy. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  $S  488,  790;  Dec.  Dig.  «=>315(2), 
421(6).] 

5.  BAifKBtTPTOY  (•s»lG5— Tnu  or  TBtrsTEk. 

The  troatee  in  bankruptcy  takes  only  anch 
title  and  interest  in  the  property  as  the  bank- 
rupt has  at  the  time  of  filing  the  petition,  and 
so  took  title  to  the  homestead,  possession  of 
which  had  been  decreed  to  the  wife,  subject  to 
her  rights. 

[Bd.  Note.— For  other  casea^  see  Bankruptcy, 
Dec.  Dig.  «=3l55.] 

6.  Bakkbuptct  «=9268  —  Judomenis  —  Con- 
cxusivenebb. 

A  person  interested  in  property,  who  was 
not  made  a  party  to  the  bankruptcy  proceeding 
in  which  a  aaie  of  the  property  was  decreed, 
was  in  no  way  affected  or  concluded  by  the  pro- 
ceeding or  the  sale  pursuant  thereto. 

[Ed.  Mote.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  ff  872-879;   Dec.  Dig.  «=>2e8.] 

7.  Bankbuptot   4C3268   —  PtrtoSASKto   at 
Bankbupt  Salb— Tnis.  ' 

The  purchaser  at  a  bankrupt  sale  aoaoires 
only  such  title  as  the  trustee  took  and  the  bank- 
rupt had  at  the  time  of  filing  the  petition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  87^-379;   Dee.  Dig.  <S=»268.] 

8.  BARKBUPTCT     «S>268    —     PtTBOHAfflSBS     AT 

Bahkbuft  SAis-Tnx,K. 
Where  the  wife  was  decreed  possession  of 
the  homestead  as  a  part  of  her  alimony,  and  a 
later  decree  discontinued  sudi  homesteaid  rig^t 
and  the  husband  became  a  bankrupt,  and  the 
homestead  was  sold  at  bankrupt  sale,  the  wife's 
right  in  the  homestead  watf  not  thereby  cut  off, 
since  she  had  the  right  of  .appeal  ttota  the  decree 
discontinuing  her  right  and  since  tbe  purchaser 
at  bankrupt  sale  necessarily  took  sobjeiet  to  any 
rights  that  exist 

.  [Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  Si  372-^79;    Dee.  Dig.  «=»288.] 

Appeal  from  Circuit  Court,  Mercer  County. 

Three  actions,  the  first  by  Jennie  A.  Brown 
against  H.  C.  Brown,  the  second  by  £t.  G. 
Brown  against  Jennie  A.  Brown,  and  the 
third  by  W.  N.  Brown,  Sr.,  against  Jennie  A. 
Brown.  The  first  two  cases  were  consolidat- 
ed. From  the  decree  rendered,  defendant 
Jennie  A.  Brown  appeals.  In  the  third  ac- 
tion, from  a  decree  for  plaintiff,  defendant 
Jennie  A.  Brown  appeals.  The  appeals  were 
heard  together.  Judgment  in  each  case  re- 
versed, and  cause  remanded. 

E.  H.  Galther,  of  Harrodabuig,  for  appel- 
lant. C.  E.  Bankin,  of  Harrodsburg,  for  ap- 
pellee. 


«s»For  other  oasm  (m  tuna  topic  and  KBT-mniBBR  in  all  Key-Nutnberad  Dlgasta  and  lodezn 


Digitized  by  ^OOQIC 


922 


18»  SOUTHWESTEBM  RBPOBTBR 


(Kj. 


CLAY,  C.  Tbeae  two  appeals  have  b«en 
heard  together  and  win  be  considered  In  one 
opinion. 

The  first  appeal  grows  oat  of  the  following 
fkcts:  On  February  28,  1910,  Jennie  A. 
Brown  filed  a  suit  against  her  husband,  Hen- 
ry C.  Brown,  for  divorce  and  alimony. 
Thereafter  she  amended  her  petition  and  ask- 
ed only  for  alimony  and  the  custody  of  her 
three  children.  Judgment,  was  rendered 
awarding  her  the  custody  of  the  childrea,  and 
allowing  her  $50  per  month  and  the  right  to 
occupy  as  a'  homestead  certain  property  owDr 
ed  l^  her  husband  at  Talmage.  On  January 
12,  191S,  Henry  C  Brown  brought  suit 
against  Jennie  A.  Brown  for  an  absolute  di- 
vorce on  the  ground  that  they  bad  lived  sep- 
arate without  cohabitation  for  five  consecu- 
tive years  last  past  Jennie  A.  Brown  an- 
swered and  alleged,  in  substance,  that  the 
separation  between  her  and  her  husband  was 
involuntary  upon  her  part,  and  was  caused 
by  his  willfull,  malicious,  and  vicious  acts; 
that  she  had  then  pending  in  the  Mercer  dr- 
colt  conrt  an  action  for  alimony  and  main- 
tenance for  herself  and  her  children,  and 
that  she  and  her  husband  were  living  sepa- 
rate and  apart  under  the  Judgment  of  the 
court  in  that  action.  To  this  answer  a  de- 
murrer was  sustained,  and  on  motion  her 
suit  for  alimony  and  maintenance  for  her- 
self and  children  was  consolidated  with  her 
husband's  suit  for  absolute  divorce.  On  May 
21,  1915,  the  chancellor  granted  Henry  0. 
Brown  an  absolute  divorce  from  hia  wife. 
At  the  same  time  hb  adjudged  that  he  should 
pay  to  his  wife  the  sum  of  ?980  at  the  rate  of 
$16  per  month  for  four  years  from  the  date 
of  the  Judgment,  and  at  the  rate  of  110.83 
per  month  for  two  years,  beginning  at  the 
expiration  of  the  fonr  years.  By  the  same 
Judgment  she  was  again  awarded  the  cus- 
tody of  the  children,  but  her  motion  to  ex- 
tend the  possession  of  the  homestead  prop- 
erty theretofore  awarded  her  was  overruled. 
From  this  Judgment,  she  appeals. 

The  second  appeal '  grows  out  of  the  fol- 
lowing facts:  On  March  27,  1912,  Henry  C. 
Brown  instituted  bankruptcy  proceedings  In 
the  United  States  District  Court  for  the 
Eastern  District  of  Kentucky.  Thereafter  he 
was  adjudged  a  bankrupt,  and  at  the  meet- 
ing of  bis  creditors  W.  N.  Brown,  Jr.,  was 
elected  trustee.  Among  the  items  of  property 
surrendered  and  listed  by  the  bankrupt  was 
the  homestead  property  at  Talmage.  Later 
on  a  Judgment  was  entered  directing  the  trus- 
tee to  sell  at  public  auction  the  property  of 
the  bankrupt,  Including  the  property  at  Tal- 
mage. After  due  advertisement,  the  trustee 
sold  the  Talmage  property  in  the  month  of 
June,  1912,  and  W,  N.  Brown,  Sr.,  the  father 
of  the  bankrupt,  became  the  purchaser.  The 
sale  was  duly  reported  and  confirmed  by  the 
court,  and  the  trustee  directed  to  make  a 
deed  to  the  purchaser,  which  he  subsequently 
did.   On  September  2, 1915,  W.  K.  Brown,  Sr., 


bronght  suit  against  Jennie  A.  Brown  to  re- 
cover the  property  in  Talmage  whldi  bad 
been  awarded  to  her  as  a  homestead.  The 
petition  sets  out  the  bankruptcy  proceedings 
and  plaintiff's  acquisition  of  title  by  Tlrtne 
of  such  proceedings.  It  further  sets  out  the 
proceedings  in  the  suit  of  Jennie  A.  Brown 
against  her  husband  for  alimony  and  main- 
tenance and  the  Judgment  by  whldi  she  was 
awarded  a  homestead  In  the  Talmage  prop- 
erty. It  also  alleges  that  at  the  May  term, 
1916,  of  the  Mercer  circuit  conrt  a  Judgment 
was  entered  absolutely  divorcing  Henry  C. 
Brown  from  the  defendant,  Jennie  A.  Brown, 
and  that  this  Judgment  was  then  in  full  force 
and  effect  The  petitlota  contains  an  addi- 
tional allegation  to  the  effect  that  in  the 
bankruptcy  prooeedlngs  Henry  O.  Brown 
made  no  claim  to  homestead.  It  is  also 
averred  that  his  wife  made  no  claim  to 
homestead  in  any  of  his  property,  and 
that  while  she  was  not  a  party  to  the 
bankruptcy 'proceeding,  she  received  and  had 
actual  notice  of  its  pendency.  To  this  peti- 
tion, Jennie  A.  Brown  filed  an  answer,  deny- 
ing that  she  received  or  had  any  notice  of 
the  bankruptcy  proceedings,  or  of  any  pro- 
ceedings to  sell  the  homestead  then  in  her 
possession.  She  also  averred  that  prior  to 
the  proceedings  in  bankruptcy  she  had  made 
claim  to,  and  had  been  adjudged  the  right  to 
occupy,  the  property  in  question  as  a  hwne- 
stead.  She  also  pleaded  that  the  bankruptcy 
proceedings  were  instituted  with  the  fraud- 
ulent intent  to  deprive  her  of  a  homestead; 
that  the  only  parties  to  said  proceedings  were 
the  plaintiff  and  the  mother  of  the  bankrupt; 
that  defendant  was  not  made  a  party  to  said 
proceedings  and  no  notice  was  given  her  of 
Its  pendency,  with  the  fraudulent  Intent  of 
preventing  her  from  setting  up  any  claim  to 
the  homestead  and  that  plaintiff  himself  was 
a  party  to  the  fraud.  To  this  answer  a  de- 
murrer was  sustained,  and,  the  defendant 
declining  to  plead  further,  it  was  adjudged 
that  plaintiff  recover  the  property.  The  de- 
fendant appeals. 

[1]  1.  Though  we  have  no  power  to  reverse 
the'  decree  of  divorce,  we  may  consider  the 
correctness  of  the  decree  and  the  drcom- 
stances  under  which  it  was  rendered,  for  the 
purpose  of  determining  whether  or  not  the 
alimony  theretofore  granted  to  the  wife  was 
properly  reduced  by  the  court 

[1]  It  is  suggested  in  behalf  of  the  wife 
that  the  statute  anthorizttig  a  divorce,  where 
the  parties  have  lived  separately  and  apart 
without  cohabitation  for  five  consecutive 
years,  does  not  apply,  where  a  separation 
decree  has  been  awarded  the  wife  and  the 
separation  is  due  solely  to  the  husband's 
fault  and  not  to  any  dereliction  on  her  part 
It  is  true  that  five  years'  separation  will 
not  be  ground  for  divorce  by  the  husband 
where  the  separation  is  due  to  the  wife's 
Insanity  and  her  consequent  confinement  in 
an  aayluoL,    Pile  v.  File,  9^  B^y.  308,  22  S.  W. 


Digitized  by  ^OOQIC 


Ky.) 


PRbOTOB  CX>AIi  CO.  ▼.  PBICB'S  ADU'B 


923 


215,  15  Kjr.  liaw  Rep.  88.  Bnt  thtit  prladple 
does  not  hold  la  the  present  case. '  Here  the 
wtfe,  tbongh  llTlng  separate  and  apaat  from 
her  hnsband,  Was  not  forced  to  do  ao  by  the 
separation  decree,  and  even  though  the  sepa- 
ration was  dne  to  the  hnshand's  fault,  the 
statute  does  not,  as  In  the  case  of  abandon- 
ment for  one  year,  make  the  s^aratlon  a 
ground  for  divorce  by  the  party  not  In  fault. 
On  the  contrary,  It  makes  living  apart  with- 
out any  cohabitation  for  five  consecutive 
years  next  before  the  application  an  absolute 
ground  tor  divorce,  regardless  of  the  fault  of 
the  parties.  Kentucky  Statutes,  i  2117,  sub- 
sec.  2. 

[3]  We  are  not,  however,  disposed  to  hold 
that,  where  the  wife  Is  not  in  fault,  but  the 
fault  is  dne  entirely  to  the  husband,  a  divorce 
on  sudi  ground  will  relieve  the  husband  of 
the  obligation  to  support  his  wife  and  chil- 
dren. Hare  the  wife  has  been  awarded  the 
custody  of  the  three  children.  At  this  time 
the  oldest  child,  a  boy,  is  fourteen  years  4^ 
age,  the  next,  a  girl.  Is  ten  years  of  age,  and 
the  youngest,  a  boy,  is  five  years  of  age. 
The  only  estate  which  the  wife  has  la  $600 
In  cash  and  one-elg^th  Interest  in  1S5  acres 
of  land,  worth  about  $100  an  acre,  and  from 
which  she  derives  an  income  of  $00  or  $75 
a  year.  Her  husband  is  thirty-nine  years  of 
age,  and,  though  he  lias  no  other  pr<9erty, 
gets  a  salary  of  $50  per  month.  Under  the 
last  judgment,  the  right  to  occupy  the  home- 
stead was  dIsocHitlnued  and  the  allowance 
of  $50  per  mmith  was  reduced  to  $16  per 
month  tat  four  years  and  $10.83  for  two 
years.  Viewing  the  case  in  the  light  of  the 
fact  that  the  custody  of  the  diildren  has  been 
awarded  the  wife  and  of  the  husband's  obli- 
gation, not  only  to  contribute  something  to 
the  support  of  his  wife,  but  to  maintain  his 
dilldren,  we  conclude  that  the  chancellor 
erred  in  discontinuing  the  wife's  right  of 
homestead  and  reducing  her  monthly  allow- 
ance to  the  extent  indicated.  In  lieu  of  the 
allowance  made,  the  chancellor  should  have 
continued  the  right  of  the  wife  and  children 
to  occupy  the  homestead  and  should  have 
required  the  husband  to  pay  her  a  monthly 
allowance  of  $15  for  a  period  of  eight  years. 
This  allowance,  however,  is  subject  to  modifi- 
cation, should  a  change  in  the  circumstances 
of  the  parties  demand  it. 

[4]  2.  Several  years  prior  to  the  adjudica- 
tion of  bankruptcy  the  state  court,  in  Mrs. 
Brown's  snlt  for  alimony  and  maintenance 
for  herself  and  children,  rendered  a  Judg- 
ment giving  her  the  right  to  occupy  the  home- 
stead In  Talniage,  whldi  was  subsequently 
bought  by  W.  N.  Brown,  Sr.,  at  the  sale  made 
by  the  trustee  in  bankruptcy.  The  state 
court  had  jurisdiction  of  the  parties  and  of 
the  subject-matter,  and  full  power  and  au- 
thority to  adjudge  the  homestead  right.  -  That 
Judgment  being  for  alimony,  it  was  not  found- 
ed on  a  claim  provable  in  bankriiptcy,  or 


from  which  a  discharge  in  bankruptcy  would 
be  a  release.  Bankr.  Act  1898,  {  17,  as 
amended  February  5,  1908,°  32  Stat  at  L. 
797 ;    7  O.  J.  I  715,  p.  399. 

[J-8]  No  attempt  was  made  to  stay  the  pro- 
ceeding in  the  state  court,  nor  did  the  trustee 
appear  in  timt  proceeding  and  assert  or  ob- 
tain any  title  to  the  property  in  question. 
Subject  to  certain  exceptions  not  material 
to  this  controversy,  the  trustee  In  bankruptcy 
takes  <mlj  such  title  or  Interest  in  the  prop- 
erty as  the  bankrupt  has  at  the  time  of  the 
filing  of  tihe  peUtton.  7  C.  J.  i  236,  p.  133 : 
Zartman  t.  Waterloo  First  National  Bask, 
216  V.  a.  IS4,  30  Sup.  Gt.  368,  54  !>.  Ed.  418. 
Hence  the  title  acquired  by  the  trustee  in 
the  bankruptcy  proceeding  referred  to  was 
subject  to  Mrs.  Brown's  right  to  occupy  the 
property  under  the  judgment  of  the  state 
court.  Not  being  a  party  to  the  bankruptcy 
proceeding,  Mrs.  Brown's  rights  in  the  pr<^ 
erty  were  in  no  wise  affected  or  concluded  by 
the  proceeding,  or  the  sale  made  pursuant 
thereto.  It  therefore  follows  that  the  title 
which  W.  N.  Brown,  Sr.,  the  purchaser  in  the 
bankruptcy  proceeding,  acquired  was  like- 
wise subject  to  Mrs.  Brown's  right  of  occu- 
pancy. Nor  was  the  purchaser's  title  perfect- 
ed by  the  fact  that  prior  to  his  purchase  Mrs. 
Brown's  right  of  occupancy  was  discontinued 
by  the  judgment  of  the  state  court  Her 
rights  were  not  then  concluded.  She  stlU 
had  the  right  of  appeal.  She  has  since  ex- 
erci^ed  that  right  and  obtained  a  reversal  of 
the  judgment,  with  directions  to  the  trial 
court  to  enter  Judgment  continuing  her  home- 
stead right.  Under  these  circumstances,  we 
conclude  that  W.  N.  Brown,  Sr.,  the  pur- 
chaser, is  not  now  entitled  to  recover  pos- 
session of  the  prc^ierty  In  question.  It  fol- 
lows that  the  demurrer  to  the  answer  of 
Jennie  A.  Brown  should  have  been  overruled. 

The  Judgment  in  each  case  is  reversed,  and 
cause  remanded  for  proceeding^  consistent 
with  this  opinion. 


PKOOTOR  GOAL  00.  v.  PRICE'S  ADBTR. 
(Court  of  Appeals  of  Kentucky.    Dec.  7,  1916.) 

1.  Mabtsb  and  Skbvani  «=>118(5)— Mastbb'b 
Duty— Sate  Flags  to  Woek. 

A  coal  company  was  bound  to  exercise  due 
care  to  famish  the  operator  of  an  vmdercutting 
machine,  not  himself  required  to  inspect  or  prop 
the  roof,  with  a  reasonably  safe  place  to  work, 
by  doing  the  necessary  propping. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  200;  Dec.  Dig.  <s=»118(5).] 

2.  Masteb  and  Bbbvaht  «=9205(1)— Assumf- 
Tiow  OF  Bisk— Master's  Neoligenoe. 

A  servant  has  a  right  to  assume  that  the 
master's  performance  of  his  duty  to  provide  a 
safe  place  to  work,  and  does  not  assume  the  risk 
of  the  master's  failure  to  use  ordinary  care  to 
furnish  a  reasonably  safe  place  to  work,  unless 
the  danger  is  known  to  him  or  is  so  obvious  that 
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a  peraon  of  orainarr  prndenoe  In  his  aitoatfan 
woald  have  observed  and  appreciated  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  547;  Dec.  Dig.  <&=9206(1).] 
8.  Mabtkb  and  Sebvant  iS=»286(19)  —  Nesli- 

OENCE — QTJKSTION   TOB  JuBY. 

In  an  action  for  the  death  of  the  operator  of 
an  undercutting  machine,  killed  by  falling  date, 
hM,  on  the  evidence,  that  the  defendant's  neg- 
ligence in  failing  to  provide  a  reasonably  safe 
place  for  work  was  for  the  jury. 

{Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  dent  Dig.  {  1026;  Dec.  IHg.  «=» 
286(10).] 

4.  Mastkb  a>d  Servant  «s3288(^— Assump- 
tion OP  Risk— QuESTiow  fob  Juby. 

In  such  action  held,  on  the  evideace,  that  the 

decedent's  assumption  of  risk  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,   Gent   Dig.   S   1070;    Dec.   Dig.   «=» 

288(2).] 

5.  Mabteb  and  Sebvant  «=9280(18)  —  OoK- 
tbibutoby   Nsai/ioxNcs  —   QcEaiiOH   iob 

JtTBT. 

In  such  action  hM,  on  the  evidence,  that 
whether  decedent  knocked  down  the  props  in  his 
room  was  for  the  Jury. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Die.  (  UOO;  Dec.  Dig.  «=s> 
289(18).] 

6.  Afpxai.  and  Eihwb  ^=91041(2)— Habiujisb 
Ekbor— Amendment  to  Petition. 

In  an  action  for  the  death  of  the  operator  of 
an  undercutting  coal  machine  while  working  in 
a  room  located  in  the  state  of  Teoneasee,  where 
the  Tennessee  law  was  pleaded  in  the  original 
petition,  the  court's  action  in  permitting  the  ISI- 
ing  of  an  amended  petition,  merely  an  amplifica- 
tion of  the  Tennessee  law  as  to  the  measure  of 
damages,  substantially  the  same  as  the  law  of 
Keutuc^,  was  not  prejudicial  error. 

[E^  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4107;  Dec.  Dig.  «=3l041(2).] 

7.  Appeal  and  Ebbob  «=»1043(7),  1052(5), 
1068(4)— Habitlesb  Ebbob— Subpbibb—Mxab- 
UKE  or  Dauaoeb. 

In  such  action,  tiie  admission  of  cvideiioe  aa 
to  the  measure  of  damages  under  the  Tennessee 
law  and  the  refusal  to  continue  the  case  on  the 
ground  of  surprise,  or  the  giving  the  Kentucky 
measure  of  damages,  was  not  prejudicial  error, 
where  it  did  not  appear  that  the  verdict  was  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4121.  4175,  4228;  Dec. 
Dig.  <8=»1043(7),  lO^aS),  1068(4);  Trial,  Cent 
Dig.  i  558.] 

8.  AfPEAI,   AND    BKBOB    «s»1jM7— AOTIOIT    lOB 

Death— Inbtbuciion-Habiclkss  Ebbob. 
While  an  instruction  limiting  the  effect  of 
life  tables  introduced  to  show  the  decedent's  life 
expectancy,  should  be  given  when  requested,  the 
refusal  of  such  an  instruction  is  not  prejudicial 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4229;  Dec.  Dig.  «=3l067.] 

Appeal  from  Circuit  Court,  Whitley 
County. 

Action  by  J.  J.  Price's  administrator 
against  the  Proctor  Coal  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Tye,  Slier  &  GatUff,  of  WiUlamsbnrg,  for 
appellant  Rose  &  Pope,  of  Williamsburg, 
for  appellee. 


CliAY,  C.  3.  J.  Prioe,  an  emploiyi  <tf  the 
Proctor  Coal  CoiB|>any,  was  killed  by  falling 
slate.  His  administrator  brought  Uds  nit 
to  reeoveo-  damages  for  bis  death.  From  a 
verdict  and  ]udgm«it  in  fiivor  of  plaintUt 
for  $1,200,  the  ooal  oonpany  appeals. 

The  company's  miae  Is  located  on  the  Ken- 
tucky-Tennessee line,  and  the  room  in  which 
the  accident  occurred  Is  in  Tennessee.  Prlee 
was  «igaged  In  operating  a  machine  used 
for  nndercutting  the  coal,  and  had  a  helper 
by  the  name  of  Seal.  Leading  into  the  room 
where  he  was  at  work  were  two  roadways, 
one  Imown  as  the  "straight"  roadway  along 
the  right  rib,  and  the  other  known  aa  the 
"crooked"  roadway  along  the  left  rib.  The 
machine  was  operated  over  the  "straight" 
roadway,  while  the  coal  was  removed  over 
the  "crooked"  roadway.  The  evidence  clear- 
ly shows  that  it  was  bo  part  of  the  duty  of 
the  machine  man  to  inspect  or  prop  the  root, 
though  there  was  some  evidence  to  the  effect 
that.  If  be  knew  of  or  discovered  any  loose 
or  dangerous  .slate,  it  was  his  duty  to  remove 
same  or  report  that  fact  to  the  mine  fore- 
man. After  the  machine  man  made  the  nec- 
essary cut.  It  was  the  dnty  of  the  loaders 
to  shoot  dovm  and  remove  the  ooal  and  then 
prop  the  roof.  Plaintiff's  evidence  tends  to 
show  that,  while  the  roof  was  pn^perly  prop- 
ped on  the  dde  next  to  the  "straight"  road- 
way, it  was  not  securely  propped  on  the  side 
next  to  the  "crooked"  roadway,  and  that  the 
piece  of  slate  which  struck  and  killed  the  de- 
cedent fell  from  the  roof  at  a  point  near  the 
"crooked"  roadway.  It  was  also  shown  that 
there  was  nothing  in  the  appearance  of  the 
roof  to  Indicate  that  the  slate  would  fall. 
The  slate  did  not  fall  from  above  the  coal 
which  was  being  cut  at  the  time  of  the  acci- 
dent, but  fell  from  above  the  coal  which  de- 
cedent had  cut  two  days  before.  One  of 
plaintiff's  witnesses  says  that  he  told  the 
mine  foreman  that  the  top  was  bad.  He  al- 
so says  that  the  decedent  knew  that  the  top 
was  bad.  Defendant's  mining  engineer  and 
foreman  were  in  the  room  the  day  before  the 
accident  They  say  that  they  considered  the 
roof  in  safe  (56ndition.  They  also  say  that 
there  were  five  props  extending  from  the 
"straight"  roadway  to  the  "crooked"  road- 
way, and  that  two  of  these  props  were  under 
the  slate  which  fell  and  were  sufflclent  to 
make  the  roof  reasonably  safe.  Defendant's 
evidence  also  tends  to  show  that  after  the 
accident  two  props  were  found  close  to  the 
slate,  also  a  hammer  that  had  been  used  by 
the  decedent 

[1-4]  1.  It  is  suggested  that  a  peremptory 
should  have  gone,  because  the  facts  of  this 
case  bring  It  within  the  rule  laid  down  in  the 
case  of  Smith's  Adm'r  v.  North  Jellico  Coal 
Company,  131  Ky.  196,  114  S.  W.  785,  28  L. 
R.  A.  (N.  S.)  1266.  In  that  case  Smith  oper- 
ated a  cutting  machine.  The  evidence  show- 
ed that,  while  it  was  the  dnty  of  the  loaders 
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to  pall  down  loose  slate  aocl  eany  U  wt.  It 
was  the  dnty  of  Smith  to  Jndge  of  the  safety 
of  bis  own  aatTwuaiiagB.  It  was  also  sbown 
to  be  hia  doty  when  be  needed  protn  to  call 
for  them.  It  was  further  shown  that  Smltb 
knew  of  the  condltlcm  of  the  roof.  In  the 
case  under  coaedderatioa  It  was  not  shown 
to  be  the  duty  of  the  decedent  to  call  for 
props.  It  was  the  duty  of  tbe  loadeni  to 
shoot  down  and  remove  tbe  coal  and  then 
prop  the  roof.  Tbe  slate  did  not  fall  from 
above  the  coal  which  the  decedent  was  en- 
gaged In  cutting  at  the  time  of  the  Injury. 
It  fell  from  above  the  coal  wblcb  be  had  un- 
dercut two  days  before.  In  the  meantime  the 
loaders  had  come  Into  the  room  and  removed 
the  coal  and  had  attempted  to  prop  the  roof. 
The  mining  engineer  and  foreman  were  also 
In  tbe  room  the  day  before.  i:iiey  had  ample 
opportimlty  to  do  the  prc^plng.  The  case 
Is  clearly  one  where  the  company  was  under 
the  duty  to  exercise  ordinary  care  to  furnish 
tbe  decedent  a  reasonably  safe  place  to  work 
by  doing  the  necessary  propping,  and  falls 
within  tbe  mie  laid  -  down  in  the  case  of 
Williams  Ooal  Company  v.  Cooper,  138  Ky. 
287,  127  S.  W.  1000.  When  the  decedent  re- 
turned to  work  on  the  day  of  the  accident  he 
bad  a  right  to  assume  that  this  duty  bad 
been  compiled  with.  A  servant  does  not  as- 
sume tbe  risk  of  the  master's  failure  to  nse 
ordinary  care  to  furnish  him  a  reasonably 
safe  place  to  work,  unless  the  dangerous 
conditions  are  known  to  him,  or  are  so  ob- 
vious that  a  person  of  ordinary  prudence  In 
his  situation  would  have  observed  and  ap- 
preciated them.  Though  one  of  plaintiff's 
witnesses  says  that  the  decedent  knew  of  tbe 
bad  condition  of  tbe  roof,  Seal,  decedent's 
helper,  says  that  there  was  nothing  In  tbe 
appearance  of  the  roof  to  Indicate  that  It 
was  bad.  Defendant's  own  officers  testified 
to  tbe  same  ^ect.  Under  tbe  drcumstances 
we  conclude  that  the  questions  of  defendant's 
negligence  and  decedent's  assumption  of  risk 
were  for  tbe  Jury. 

[5]  2.  Tlie  company  did  not  plead  contribo- 
tory  negligence  in  general  terms,  but  alleged 
that  the  decedent  himself  removed  tbe  props 
from  under  the  slate  wbl<^  felL  It  Is  In- 
slated  that  a  peremptory  should  have  gone 
because  tbe  evidence  conclusively  establishes 
this  defense^  It  is  trae  that  defendant's  wit- 
nesses say  that  two  props  were  placed  un- 
der the  slate  the  day  before.  It  Is  also  true 
that  there  was  some  evidence  to  tbe  ^ect 
tliat  two  props  were  found  near  the  slate 
which  fell,  and  also  a  hammer  which  It  is 
claimed  was  used  by  the  decedent  tor  the 
purpose  of  knocking  the  props  down.  On  the 
contrary.  Seal,  the  decedent's  helper,  says 
that  there  were  no  props  under  tbe  slate, 
and  tbe  decedent  did  not  knock  them  down. 
Tbe  evidence  being  conflicting,  it  was  for  the 
Jury  to  say  whether  or  not  the  decedent  did 
knock  tbe  props  do-noi. 

[I,  7]  S.  The  accident  occurred  in  tbe  state 


of  Tennessee,  and  the  Tenaessee  law  was 
pleaded  in  the  original  petition.  Iterlng  the 
trial  plaintiff  was  permitted  to  file  an  amend- 
ed petition,  making  the  allegations  of  the 
petition  more  specific  with  reference  to  the 
measure  of  damages  under  the  Tennessee 
law.  A  lawyer  by  tbe  name  of  E.  B.  Brown 
was  permitted  to  testify  as  to  the  Tennessee 
law.  Both  the  amended  petition  and  the 
testimony  of  Brown  were  objected  to  on  tbe 
ground  of  sorprifle,  and  a  motion  matle  by  the 
eompany  to  discharge  tlie  Jury  and  continue 
the  case.  Tbe  overruling  of  this  motion  Is 
urged  as  a  ground  for  reversal.  As  a  mat- 
ter of  fact,  tbe  amended  petition  was  merely 
an  amplification  of  the  Tennessee  law  as 
ther^ofore  pleaded  In  tbe  original  petition. 
Furthermore,  tbe  measure  of  damages  given 
was  that  prescribed  by  tbe  law  of  this  state. 
There  Is  no  substantial  difference  between 
oar  measure  of  damages  and  that  of  Tennes- 
see. When  killed  the  decedent  was  26  years 
of  age,  and  had  an  e^ectanqy  of  31.93 
years.  He  was  earning  at  tbe  time  of  his 
death  from  $50  to  $60  per  month.  His  prob- 
able earning  capacity  was  about  $18,000. 
The  verdict  was  for  only  $1,200.  Clearly, 
under  these  droumstances,  tbe  action  of  the 
court  in  permitting  tbe  amended  petition  to 
be  filed,  and  in  refusing  tx>  continue  tbe  case 
on  the  ground  of  surprise  or  In  giving  tbe 
Kentucky  measure  of  damages  instead  of  tbe 
Tennessee  measure  of  damages',  cannot  be  re- 
garded as  prejudicial  error. 

[8]  4.  The  last  ground  urged  for  reversal 
Is  the  refusal  of  an  instruction  limiting  the 
effect  of  the  life  tables  which  were  introduc- 
ed to  show  tbe  decedent's  expectancy  of  life. 
WhQe  It  has  been  held  that  sucib  an  instruc- 
tion, when  requested,  should  be  given  (Chi- 
cago Veneer  Co.  v.  Jones,  143  Ky.  21,  13.'5 
S.  W.  430),  we  have  never  held  the  refiisal 
of  such  an  Instruction  to  be  prejudicial  error, 
and  are  not  inclined  to  adopt  such  a  ruling 
Where  the  vefdlct  In  case  of  death  is  as  small 
as  that  fixed  by  tbe  Jury  in  this  case. 

Judgment  affirmed. 


CBOWDEB  V.  STINB  «t  al. 
(Conrt  of  Appeals  of  Kentucky.    Dec.  12,  1916.) 

1.  JUDGMXItr  *=»143(3)— DEFAtTLT  JVDGMXNTB 

Under  Civ.  Code  Prac.  §  340,  subd.  3,  provid- 
ing for  relief  from  default  judgmeats  for  "acci- 
dent or  surprise  which  ordinary  prudence  could 
not  have  yarded  against,"  the  casualty  which 
will  entitle  one  to  a  reconsideration  of  his  case 
must  be  unavoidable. 

[Ed.   Note.— For   other  cases,   see   Judgment, 
Cent  Dig.  f  272;  Dec.  Dig.  «=>143(3).] 

2.  DiBHiBSAi.  ARD  Nonsuit  ^»81(5)—SirrTiNe 
Aside. 

Where  issues  bad  been  made  up  for  more 
than  eight  months,  and  taking  of  depositions  had 
been  completed  more  than  sevea  months,  but  had 
not  been  filed,  and  the  case  was  duly  docketed 
and  submitted  by  defendants  and  dismissed  Iie- 
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cause  of  no  Aroof,  it  was  not  an  abase  of  discre- 
tion to  dismiss  petition  to  set  aside  the  judgment 
and  reinstate  the  case  on  the  ground  of  aurprise, 
wliere  plaintiff's  attorney  admitted  tliat  he  ex- 
amined the  docket,  but  failed  to  observe  that  his 
case  was  among  those  set. 

[Ed.  Note.— For  other  cases,  see'  Dismissal  and 
Nonsuit,  Cent  Dig.  1 186;  Dec.  Dig.  «=s81(5).] 

Appeal  from  Glrcait  Court,  Jefteraon  Coun- 
ty, Chancery  Branch,  First  DlvlslMi. 

Action  by  8.  B.  Crowder  against  Oeorge  W 
Stine  and  others.  From  Judgment  tor  de- 
fendants, plaintiff  appeala    Affirmed. 

W.  McKee  Duncan,  of  Louisville,  for  ap- 
pellant Al  11.  Marret,  of  Louisville,  tor  ap- 
pellees. 


THOMAS,  J.  This  suit  was  filed  In  the  Jet- 
fenson  drcnlt  court  by  the  appellant,  8.  B. 
Crowder,  on  the  14th  day  of  January,  1&13, 
against  George  W.  Stlne,  F.  B.  Webster,  the 
United  States  Trust  Company,  the  La  Flore 
Mining  &  Milling  Company,  and  other  stock- 
holders of  the  latter  company,  seeking  to 
require  the  delivery  to  him  of  1,500  shares 
of  the  caidtal  stock  In  the  mining  company 
of  the  par  value  of  $10  per  share,  but.  If 
this  relief  lAould  be  denied,  to  recover 
against  the  defendants,  Stlne  and  Webster, 
the  sum  of  $150,000.  The  basis  of  the  suit, 
as  alleged,  is  that  Webster  and  Stlne  vrere 
partners  in  some  mining  properties  In  the 
state  of  Sonora,  Mexico,  and  that  as  such 
owners  they  had  contracted  with  the  plaintiff 
to  dispose  of  such  property,  either  by  an  out- 
right sale,  or  If  this  should  not  be  effected,  to 
organize  a  corporation  for  the  puriKtse  of 
taking  over  the  property  and  subsequently 
operating  It ;  that  In  obedience  to  this  agree- 
ment, and  through  his  efforts,  the  plaintiff 
had  organised  the  mining  company  under  the 
laws  of  the  state  of  South  Dakota,  with  an 
authorized  capIUl  stock  of  $1,600,000,  a  ma- 
jority of  which  was  issued  to  Stlne,  holding 
one-half  of  it  for  himself,  and  the  other  one- 
half  In  trust  for  Webster,  and  that  a  por- 
tion of  the  stock  had  been  issued  to  the  other 
defendants  as  stockholders  in  the  mining 
company,  leaving  $60,000  to  be  held  as  treas- 
ury stock;  that  the  stockholders  had,  by 
mutual  consent,  agreed  for  the  issued,  as 
well  as  the  treasury,  stock  to  be  held  and 
kept  by  the  United  States  Trust  Company,  a 
corxMration  In  Louisville,  Ky.,  under  terms 
which  are  not  necessary  to  state  here,  and 
that  at  the  time  of,  the  Institution  of  the 
suit  It  had  In  Its  possession  both  the  Issued 
and  the  treasury  stock. 

It  Is  charged  that  as  compensation  for 
the  services  which  plaintiff  under  his  alleged 
contract  was  to  receive  should  be  a  sum  equal 
to  10  per  cent,  of  the  price  realized  for  the 
property  should  it  be  sold,  but,  If  not  sold, 
and  a  corporation  should  be  organized  tak- 
ing over  the  property,  he  should  receive  10 


per  cent  of  the  capital  stock  of  auCh  corpora- 
tion. 

After  various  motl<m8  bad  hem  filed  and 
acted  upon,  and  on  May  18,  1918,  an  answer 
was  filed,  putting  In  Issue  every  allegation  of 
the  petition  as  amended.  Some  of  the  defend- 
ants were  proceeded  against  by  warning  or- 
der, including  the  defendant  Webster,  whose 
residence  is  stated  in  the  aiBdavit  for  the 
warning  order  to  be  Brlnkley,  Ark. 

On  the  17th  day  of  May,  and  four  days 
after  flUng  the  answer,  an  order  was  entered 
upon  motion  to  the  effect  that  the  official 
stenographer  ot  the  court.  Miss  Nora  R. 
Brown,  should  take  the  testimony  to  be  heard 
upon  the  trial,  which,  as  the  action  is  In 
equity,  would  be  by  depositions.  From  some 
cause  not  antarent  from  the  record,  this 
stenographer  did  not  take  the  depositions, 
but  they  were  taken  by  Miss  Elmily  A.  Over- 
man, during  the  month  of  June,  1913.  After 
that  time  she  took  no  depositlonB,  and 
those  taken  were  for  the  plaintiff  on- 
ly. No  order  appears  In  the  case  after 
the  designation  of  the  stenographer  to 
take  the  depositions  )untll  the  29th  day 
of  December,  1813,  when  the  case  was  set 
at  rules  upon  motion  of  tlie  defendants,  and 
on  the  3d  day  of  January,  1914,  the  record 
shows  that  upon  motion  of  plaintiff  the  cause 
was  submitted,  but  evidently  this  is  a  cleri- 
cal error,  as  the  motion  must  have  been  made 
by  the  defendants.  At  that  time  no  proof 
had  been  filed  by  either  party  to  the  litiga- 
tion, and  on  the  24th  day  of  January,  with 
still  no  proof  In.  the  case,  the  petition  was 
dismissed.  '  On  the  81st  day  of  Janoary,  five 
days  after  the  order  of  dismissal  was  made, 
a  motion  was  maue  to  set  aside  that  order 
and  reinstate  the  case  on  the  docket,  which 
motion  was,  on  the  8d  day  of  February,  1914, 
overruled,  and  from  the  Judgment  overruling 
the  order  of  dismissal  the  plaintiff  prose- 
cutes this  appeaL 

In  support  of  the  motion  to  set  aside  the 
order  of  dismissal,  the  affidavit  of  plalntUTs 
attorney  is  filed,  in  which  it  is  stated,  in  snlv 
stance,  that  the  depositions  of  two  of  the 
defendants  were  taken  in  January,  1813,  im- 
mediately following  the  filing  of  the  suit,  and 
that  after  the  entry  of  the  order  on  May  17. 
1913,  the  depositions  of  "various  witnesses" 
were  taken  before  Miss  Overman,  who  was 
the  assistant  to  the  official  stenographer.  It 
is  stated  In  the  affidavit  that  after  the  com- 
pletion of  the  taking  of  these  latter  depositions 
in  June,  the  attorney  tor  the  plaintiff  noti- 
fied the  attorney  tor  the  defendants  that  he 
could  not  complete  plaintiff's  proof  until  he 
obtained  the  deposition  of  the  defendant 
Webster,  and  that  thereafter,  he  made  diligent 
effort  to  locate  Wel>8ter  so  that  his  deposi- 
tion might  be  taken,  but  of  what  these  efforts 
consisted  Is  not  stated,  except  that  Inquiry 
was  ma/ie  of  defendant  Stlne,  who.  It  is  claim- 
ed,  Informed   plaintiff's   attorney   that   h« 


Digitized  by 


Google 


Ky.) 


OBOWDJiB  ▼.  STINB 


927 


did  not  know  where  Webster  could  be  found. 
The  a£Bant  farther  states  that  after  being  so 
Informed  by  the  defendant  Stine,  he  then 
notl&ed  defendants'  attorneys  that  he  could 
not  tell  how  long  It  would  be  before  Webster 
could  be  located,  but  that  as  soon  as  he  could 
be  located,  an  effort  would  be  made  to  take 
hiB  deposition.  Be  says  that  defendants' 
attorneys  did  not  object  to  this,  but  that,  on 
the  contrary,  he  understood  that  they  consent- 
ed to  it.  However,  there  is  nothing  alle^ged 
from  which  such  consent  could  be  Inferred. 
It  is  furthermore  stated  in  the  affidavit  that 
from  the  best  information  that  the  plaintiff 
and  his  attorney  could  obtain  they  believed 
that  Webster  was  In  the  state  of  Sonora, 
Mexico,  but  that  on  account  of  the  disturbed 
condition  of  affairs  in  that  country,  they 
were  unable  to  reach  him,  or  to  take  his  depo- 
sition, but  that  they  were  assured  that  they 
would  be  able  to  do  ao  within  a  comparatiTe- 
ly  short  time.  Nothing  is  shown  as  to  the 
reliability  of  such  assurances.  It  is  further 
shown  that  the  attorney  making  the  affidavit 
did  not  expect  the  case  to  be  set  at  rules,  and 
that  he  "overlooked  same  on  the  official  rec- 
ord of  Wednesday,  December  31,  1913,  and, 
believing  he  bad  no  case  on  the  docket  for 
January  S,  1914,  he  did  not  attend  the  ses- 
sion of  court  on  that  day."  He  further^ 
more  states  that  he  examined  the  docket  as 
contained  In  the  official  record  for  the  31st 
day  of  December,  1913,  but  by  some  oversight 
he  did  not  see  this  case  thereon,  and  because 
of  this  alleged  unavoidable  accident  it  Is  In- 
sisted that  the  court  erred  in  dismissing  the 
petition.  The  plaintiff  adopts  as  his  affidavit 
that  made  by  his  attorney. 

The  defendants  filed  the  affidavits  of  their 
attorney  and  chat  of  the  defendant  Johnson, 
and  the  affidavit  of  the  stenographer  who 
took  the  depositions  for  plaintiff  in  June, 
1913,  Miss  Emily  A.  Overman.  In  the  affi- 
davit of  the  attorney  for  defendant  and  that 
of  Johnson  all  facts  looking  to  a  consent  of 
any  delay  in  the  preparation  of  the  case  as 
stated  In  plaintiff's  affidavits  are  denied,  and 
by  the  stenographer  It  is  shown  that  the 
depositions,  If  transcribed,  would  be  exceed- 
ingly bulky,  and  that  she  had  applied  on  nu- 
merous occasions  to  the  plaintiff,  as  well  as 
his  attorney,  to  procure  them  to  pay  her  for 
transcribing,  and  also  for  taking,  the  deposi- 
tions by  shorthand  notes,  but  that  she  had 
been  unable  to  get  them  to  do  so,  and  for 
this  reason  she  had  not  transcribed  the  depo- 
sitions, and,  of  course,  had  not  .filed  them. 
There  is  no  evidence  heard  upon  the  motion 
contradicting  the  affidavit  of  the  stenograph- 
er, nor  is  there  anything  shown  whereby  it 
might  be  concluded  that  the  depositions 
theretofore  taken  would  be  filed  if  the  order 
of  dismissal  should  be  set  aside. 

[1]  One  at  the  grounds  provided  by  the 
Civil  Code  of  Practice  for  the  granting  of 
new  trials,  and  for  the  relief  of  default  Judg- 
ments is  "accident  or  surprise  which  ordinary 


prudence  could  not  have  guarded  against." 
Section  340,  subd.  3.  In  construing  and 
applying  this  provision  of  th^  Code^  which  is 
but  an  express  enactment  of  a  rule  of  prac- 
tice long  ago  enforced,  this  court  has  shown 
great  liberality,  to  the  end  that  a  litigant 
might  try  his  case  upon  its  merits  and  that 
his  trial  might  be  a  fair  one.  But  this  liber- 
ality has  never  gone  to  the  extent  of  uphold- 
ing the  right  of  a  litigant  to  walk  <^  and 
virtually  abandon  his  case.  If,  after  doing 
so,  the  court,  in  deference  to  the  right  of  the 
opposlDg  litigant  to  have  the  case  against 
him  disposed  of  within  a  reasonable  time 
consistent  with  Justice  to  all  parties,  should 
try  the  case,  the  party  in  default  cannot  be 
permitted  to  characterize  his  own  conduct 
as  unavoidable  casualty,  accident,  or  sur- 
prise, and  thereby  obtain  relief  against  the 
Judgment  In  fact,  the  casualty  which  will 
entitle  one  to  a  reconsideration  of  his  case 
must  be  nnavoldable,  and  the  accident  or  aur- 
prlae  which  will  entitle  him  to  have  the  same 
relief  Is  one  "which  ordinary  prudence  conld 
not  have  guarded  against."  This  statement 
of  the  law  has  been  anlformly  upheld  by  this 
court,  aa  will  be  seen  by  on  examination  of 
the  following  cases:  Muasin  ▼.  Collins,  1 
A.  K.  Marsh.  860;  Holbum  v.  Neal,  4  Dana, 
120;  Ross  V.  L.  &  N.  R.  R.  Co.,  92  Ky.  663, 
18  8.  W.  466,  IS  Ky.  Law  Rep.  801;  Kammaa 
V.  Otto,  84  S.  W.  1070, 17  Ky.  Law  Rep.  1387 ; 
Prater  v.  Campbell,  110  Ky.  28,  flO  S.  W.  918, 
22  Ky.  Law  Rep.  1510;  Bone  v.  Blanken- 
baker,  71  S.  W.  688,  24  Ky.  Law  Rep.  1438; 
Stamper  v.  Forman-Barle  Co.,  158  Ky.  824, 
164  8.  W.  987;  Noe  T.  Davis,  171  Ky.  482, 
188  S.  W.  467.  In  the  Ross  Case,  this  court, 
in  stating  the  rule,  said: 

"When  a  party  institutes  an  action  ordinary 
or  Is  summoned  aa  defendant,  it  is  his  daty  to 
exercise  ordinary  diligence  to  inform  himself 
when  it  is  set  for  trial,  and  to  be  in  attendance 
when  it  is  called;  and,  according  to  the  plain  in- 
tent of  the  Code,  neither  accident  nor  surprise 
is  an  available  cause  for  setting  aside  a  verdict 
or  judgment  and  granting  a  new  trial,  in  the 
absence  of  such  diligence  on  part  of  the  appli- 
cant. A  case  may  be  called  for  trial  before  it  is 
regularly  reached  on  the  docket,  or  at  a  time 
when  neither  plaintiff  nor  defendant  conld  be 
reastmably  or  &irly  expected  and  required  to  be 
present,  and  consMuentiy  the  ends  of  justice 
would,  under  such  circumstances,  require  a  new 
trial.  But  where  a  verdict  or  Judgment  has  been 
rendered  against  a  party  because  of  his  absence, 
or  for  want  of  dae  pteparatlon  for  the  trial, 
caused  by  his  own  laca  of  ordinary  diligence,  W9 
know  of  no  principle  upon  which  a  new  trial 
should  b«  granted." 

The  Kamman  Case  was  one  brought  in  the 
same  court  as  the  instant  case,  and  governed 
by  tite  same  rules  of  practice.  The  case  had 
been  set  at  rules,  and  upon  the  day  the  an- 
swer was  due,  none  having  been  filed,  a  Judg- 
ment by  default  was  taken  against  the  de- 
fendant He  afterwards  appeared  and  enter- 
ed motion  that  the  court  set  aside  the  Judg- 
ment and  permit  him  to  file  an  answer,  which 
he  tendered.    The  only  excuse  he  offered  for 
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failing  to  file  an  answer  on  the  day  tbe  case 
was  set  was  that  neither  he  nor  his  attorney 
knew  that  the  action  had  been  set  at  rules. 
This  was  held  not  to  constitute  diligence,  and 
the  motion  to  set  aside  the  judgment  and  per- 
mit him  to  file  answer  was  overruled,  which 
action  on  the  part  of  the  trial  conrt  was  up- 
held by  this  court,  and,  in  doing  so.  It  Is  said: 

"The  excuse  for  not  filing  the  answer  at  tbe 
proper  time  is  that  they  and  their  attorney  did 
not  observe  that  the  action  had  been  set  at  rules, 
or  was  at  any  time  upon  the  trial  docket  of  the 
court.  The  attorney  for  appellant  shows  by  bis 
affidavit  that  he  was  employed,  and  would  bave 
filed  the  answers  but  for  the  fact  that  he  had 
overlooked  the  case  on  the  docket,  and  was  not 
aware  that  judgment  had  been  rendered  until 
about  the  3d  of  March.  1894.  If  it  be  conceded 
that  the  steps  taken  to  obtain  a  new  trial  are  a 
compliance  with  the  law,  yet  the  reasons  or  ex- 
cuse offered  for  tlie  neglect  or  failure  to  answer 
are  not  sufficient  to  authorize  the  relief  asked 
for." 

The  other  cases  referred  to  fully  snstaln 
the  principle,  and  we  do  not  deem  it  neces- 
«ary  to  quote  further  from  them. 

[2]  In  the  case  under  consideration  the  is- 
sues had  been  made  up  more  than  eight 
months  before  the  petition  was  dismissed. 
All  of  the  depositions  plaintlfl  had  attempt- 
ed to  take  had  been  completed  more  than 
seven  months  before  the  dismissal  of  the  case, 
and  It  is  not  shown  what  was  done  to  locate 
the  witness  whose  deposition  was  desired, 
farther  than  it  Is  in  a  way  made  manifest 
that  in  ail  probability  such  witness  would 
never  be  located  ;  at  least  there  is  no  reason- 
able assurance  given  that  he  would  be  locat- 
ed. Neither  Is  there  any  excuse  given  as  to 
why  the  depositions  already  taken  had  not 
been  filed,  nor  is  there  any  offer  made  to  file 
them  when  the  motion  to  set  aside  the  judg- 
ment, dismissing  the  case,  was  heard.  The 
most  that  can  be  said  is  that  plaintiff  desired 
the  deposltl(»i  of  Webster  if  he  could  ever 
be  located. 

In  regard  to  the  surprise  of  plalntUTs  at- 
torney as  a  ground  for  the  motion  to  set 
aside  the  judgment,  it  is  clear,  under  the  au- 
thorities referred  to,  that  the  drcumstancea 
do  not  constitute  legal  surprise.  No  action  or 
conduct  is  shown  on  the  part  of  the  defend- 
ants or  their  counsel  calculated  to  mislead 
or  in  any  way  deceive  plaintiff  or  his  counsel, 
but,  on  the  contrary,  it  is  admitted  that  the 
latter  examined  the  docket  as  contained  on 
the  official  record  of  cases  which  had  been 
set  at  rules,  but  failed  to  observe  that  this 
case  was  among  those  set.  His  failure  or 
oversight  to  observe  the  case  is  neither  a  sur- 
prise, accident,  nor  casualt7  such  as  the  court 
will  grant  relief  against  under  any  rule  Of 
practice  of  which  we  are  aware.  Under  the 
circumstances,  we  are  ccmvlnced  that  the 
court  did  not  abuse  a  sound  discretion,  either 
in  dismissing  the  petition  or  in  overruling 
the  motion  to  set  aside  that  order. 

Wherefore  the  judgment  is  affirmed. 


BESNAKBB  v.  OOMHONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.    Dec.  15, 1916.) 

1.  Cbiminai,  Law  «=351ia).  584(1)  —  Eti- 

DENCS— GoaSOBOBATION— SurFICISMOT. 

Evidence  held  sufficient  under  Cr.  Code 
Prac.  {I  240,  241,  as  to  corroboration  of  confes- 
sion out  of  court  and  of  accomplice  testimony, 
to  sustain  verdict  ot  guilty  oi  tbe  crime  of 
house  burning. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S8  1128,  1222-1224;  Dec  Dig. 
«=s»511(l),  63*;i).] 

2.  Cbuhnai.  Law  4e3628  —  Bvid^rcs  —  Cor- 

FUSIONS. 

Competency  of  testimony  as  to  admissions 
of  guilt  made  bv  accused  to  an  accomplice  is 
not  affected  by  the  fact  that  they  were  obtained 
in  an  interview  t>etween  such  accomplice  and 
accused  arranged  for  the  purpose^  at  which  an- 
other was  a  concealed  vritness,  since  a  confes- 
sion out  of  court  is  comi)etent,  although  pro- 
cured by  deception. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i!  1196.  U97 ;  Dec.  Di«.  «=» 
523.] 

3.  CRiiaNAi.  Law  4s»1134(3)  —  Appeai.  — 
Scope  or  Etivixw. 

In  view  ot  Cr.  Code  Prac.  i  281,  providing 
that  decisions  on  motions  to  set  aside  an  indict- 
ment sball  not  be  subject  to  exceptions,  the 
court  on  appeal  cannot  review  refusal  to  quash 
the  indictment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  2889,  2990,  3056;  Dec.  Dig. 
<8=»U34(3).] 

4.  Chimin AL  Law  ^=>673(2) — Hou»  Bnxur- 
IHQ — Evidence— LiviTiRo  Btidencb. 

In  a  prosecution  for  burning  *  house  which 
was  insured,  testimony  of  an  insarance  agent 
as  to  the  fact  of  insurance  is  substantire  and 
essential  evidence,  and  need  not  be  limited  to 
any  certain  purpose  such  as  to  show  motive. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1874;   Dec.  Dig.  «s>673(2).l 

5.  Ceikinai.  Law  «=>1036(3)  —  Appeax  — 
Scope— Pbesebvation  of  Exceptions. 

To  permit  defendant  to  take  advantage  on 
appeal  of  error  in  failing  to  admonish  the  jury 
to  consider  testimony  only  for  a  certain  pur- 
pose, be  must  have  called  attention  of  the  court 
to  it  at  the  time  it  was  committed  by  proper  re- 
quest or  objection. 

[EM.  Note. — For  other  esses,  see  Criminal 
Law,  Cent  Dig.  H  1633,  1634,  2699;  Dec  Dig. 
«=>1036<3).] 

6.  Cbiminai.  Law  €=3>1086(S)  —  Appeai.  — 
Scope— Mattebs  Not  Necessary  to  Deci- 
sion. 

Where  the  record  foils  to  show  request  by 
aecused  to  admonish  tbe  jurv  as  to  tbe  purpose 
of  admitting  testimony,  or  objection  to  die  fail- 
ure to  admonish,  it  cannot  be  determined  wheth- 
er the  testimony  was  of  substantive  character 
or  competent  only  for  the  purpose  oi  contradic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criuainal 
Law,  Cent.  Dig.  U  1633,  1634,  2639;  Dec  Dig. 
®=»1036(3).] 

7.  Cbiminal  Law  @=>1206(5)— Sentences  — 
Statutes  Afpucabus. 

In  determining  tbe  sentence  of  one  convict- 
ed of  a  felony,  the  statute  in  force  at  the  date 
of  its  commission  applies,  so  that,  where  tbe 
Indeterminate  Sentence  I^aw  (Ky.  St  I  1136) 
in  force  at  the  time  of  the  house  burning  was 
thereafter  repealed  before  trial,  sentence  there- 
under was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  8279;  Dec.  Dig.  «=9l206(5).] 
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8.  Cbimirai.  Law  «=3ll73(l)— iKBTBUCXiOBt 
— Dbfiritionb  or  Wobdb. 

Although  words  appeared  in  the  instruc- 
tions and  might  properly  have  been  defined  by 
the  court  therein,  failure  to  define  them,  par- 
ticularly where  the  instructions  aptly  state  the 
law,  will  not  authorize  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  IMg.  IS  3164,  3168;  Dec.  Dig.  «=» 
1173a).3 

9.  Cbiminai,  Law  «s»780(4)  —  Txiai.  —  In- 

BTBUOTIORS— RBASORABLK  DOTJBT. 

An  instruction  that,  unless  the  Jury  bellevea 
from  all  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  has  been  proved  guilty,  they 
will  acquit,  is  sufficient  in  form  nnder  Cr.  Code 
Prac.  S  238,  requiring  guilt  to  be  proved  beyond 
a  reasonable  doubt. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1847;   Dea  Dig.  «=s789<4).] 

10.  Akbon  «s>18— Hodbe  BxiBiraio— Indiot- 
MXNT— SurnoiENCT. 

Since  Ky.  St.  g  1169,  defining  the  crime  of 
bnrbing  a  house  which  is  insured,  nowhere  re- 
quired that  it  should  have  been  insured  against 
fire,  an  indictment  merely  alleging  that  the 
building  burned  was  insured  without  alleging 
that  it  was  insured  against  fire  is  safSdent  to 
allege  a  public  offense. 

[Bid.  Note.— For  other  caaes,  see  Arson,  Cent. 
Dig.  H  30-32,  34-37;  Dec.  Dig.  <8=»18.] 

11.  Cbhomal  Law  «s»1186(4)— Apitbai/— Ba- 

TXB8AI.. 

Under  C^.  Code  Prao.  {  340,  a  judgment  of 
conviction  will  not  be  reversed  except  when  up- 
on consideration  of  the  whole  case  the  Court  of 
Appeals  is  satisfied  that  the  substantial  righta 
of  the  defendant  have  been  prejudiced,  and  not 
every  error  of  law  on  the  record  will  Instify  a 
reversal. 

[Ed.  Note.— Fbr  other  cases,  see  Criminal 
Law.  Cent.  Dig.  1 3219 ;  Dec.  Dig.  <9=^1186(4).] 

Appeal  from  Circuit  Court,  Mason  County. 

Barry  Benaker  was  convicted  of  the  crime 
ot  bouse  bomlng,  and  he  appeals.    Affirmed. 

Allan  D.  Cole,  of  Maysvllle,  for  appellant. 
11  M.  Logan,  Atty.  Oen.,  and  D.  O.  Myatt, 
AflBt.  Atty.  Gen.,  for  tbe  Commonwealth. 

SETTLB,  J.  This  appeal  brings  to  xm  for 
review  a  judgment  of  the  Mason  circuit  court 
entered  upon  a  verdict  finding  tbe  appellant, 
Barry  Benaker,  guilty  of  the  crime  of  house 
burning  and  fixing  his  ptmlshment  at  con- 
finement in  the  penitentiary  not  less  than 
two  years  nor  more  than  three  years.  The 
indictment  under  which  appellant's  convic- 
tion was  had,  in  substance,  accused  him  of 
conspiring  with  one  Ennls  Williams  to  bom 
a  alanghterlng  or  packing  bouse  at  Marshall 
station,  in  Jtfason  coimty,  used  for  the 
alanghter  and  packing  of  turkeys  and  otlier 
poultry;  that,  irarsuant  to  8U<£  conspiracy, 
Williams  bnmed  the  packing  house  by  ap- 
pdlant'B  procurement,  and  that  tbe  building, 
which  was  the  property  of  the  appellant,  was 
at  the  time  insured  In  the  Liverpool,  London 
&  Globe  Insurance  Company. 

Briefly  stated,  the  facts  shown  by  the  evi- 
dence of  the  commonwealth  were  that  Wil- 
liams was  hired  by  appellant  to  bum  the 
packing  house  and  assured  by  him  that,  as 
the  property  belonged  to  him  (appellant), 
there  would ,  be  no  danger  in  his  doing  so. 


WlUiams,  when  first  spoken  to  by  aH>eUant 
on  the  subject,  seemed  reluctant  to  undertake 
the  service  required  of  him,  but  la  a  later 
Interview  with  appellant  agreed  to  do  so 
upon  tbe  latter's  promise  to  pay  him  ^60. 
Thereupon, '  at  the  request  of  appellant  and 
with  money  furnished  by  blm,  Williams  pur- 
chased in  Cynthlana,  where  they  both  resid- 
ed, five  gallons  of  coal  «B,  two  gallons  of 
which  were  bought  at  one  place,  two  at  an- 
other, mad  one  at  a  third  place.  This  coal 
oil  he  took  to  app^ant,  who  put  the  whole 
of  it  in  a  five-gallon  jug|  and  at  the  time  re- 
quested Williams  to  return  the  next  morning 
and  take  tbe  boxes  for  him  to  the  railroad 
station  at  Cynthlana,  for  shipment  to  tbe 
packing  Iwose  at  Marshall  station,  In  Mason 
county.  On  the  following  morning,  which 
waa  December  6,  1916,  WiUiama  wei)t  to  ap- 
pellant's house  as  requested,  was  given  by 
the  latter  a  railroad  ticket  entitling  him  to 
ride  from  Cynthlana  to  Marshall  station,  and 
asked  by  him  to  take  the  two  boxes  to  the 
station  and  have  them  checked  to  Marshall 
station,  at  the  same  time  informing  him  that 
one  of  the  boxes,  which  was  about  70  pounds 
heavier  than  the  other,  but  of  the  same  stse^ 
contained  the  five  gallons  of  coal  oil  pur- 
chased the  prevlouB  day.  Williams  had  the 
boxes  checked  to  Marshall  station  as  direct- 
ed, but  by  further  directtoa  of  appellant  did 
not  himself  go  to  Marshall  station  that  day. 
On  the  morning  of  the  next  day,  widch  was 
December  7th,  he  did.  at  an>ellant's  request, 
go  to  Marshall  stattoD  tor  the  parpoae,  as 
the  latter  told  him,  of  examining  tiie  prem- 
Isee  and  being  advised  fay  appellant  of  the 
manner  oC  burning  the  paddng  house.  Be- 
fore taking  the  train,  however,  WlUiams 
went  to  the  railroad  ticket  agent  at  Cynthl- 
ana to  asoertaln  of  him  whether  the  ticket 
which  appellant  had  bought  and  given  him 
on  tbe  previous  day  would  Btlll  entitle  him 
to  ride  on  tbe  train  to  that  station.  Being 
advised  by  the  agent  that  it  could  not  be  so 
used,  he,  by  tbe  direction  of  the  latter,  re- 
turned to  him  the  tteket  for  oancellatiun  aikd 
received  the, money  thereon.  WlUiams  then 
obtained  froiu  appellsAt  $5  for  the  MarshaU 
station  trip,  and  thereafter  purchased  anoth- 
er ticket,  which  he  used  to  pay  his  fare  on 
the  Cynthlana  and  MaysvlUe  train  to  Mar- 
shaU station,  upon  reaching  which  he  went 
to  the  imcklng  house  and  was  shown'  by  ap- 
pellant over  the  building,  and  told  where  he 
would  find  the  coal  oU  and  where  to  start 
the  fire.  He  was  also  directed  by  appellant 
to  empty  the  fire  extinguisher  before  starting 
the  fire  in  the  building;  On  the  morning  of 
December  16th  appellant  again  saw  WUUams, 
told  him  to  bum  the  packing  house  that 
night,  provided  him  with  $10,  gave  him  the 
key  to  the  packing  bouse,  a  flash  light  to  use 
after  entering  It,  directed  him  to  procure  a 
pair  of  overshoes,  and,  instead  of  buying  a 
ticket  from'  Cynthlana  to  MarshaU  staUou,  to 
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get  one  from  Cynthlana  to  Paris,  and  after 
the  arrival  of  tbe  train  at  Parts  there  buy 
another  ticket  to  Mill  Creek,  a  station  two 
miles  sonth  of  Marshall  station,  leave  the 
train  at  Mill  Creek  and  walk  from  there  to 
Marshall  station,  and  In  the  darkness  of  the 
night  set  fire  to  the  packing  house.  Com- 
plying with  the  above  directions,  Williams 
arrived  at  Mill  Creek  on  the  afternoon  of 
December  16th,  and  from  there  walked  to 
Marshall  station,  which  be  reached  about 
5:30  o'clock.  Shortly  thereafter  be  went  to 
the  packing  bouse,  unlocked  a  door  with  the 
key  given  him  by  appellant,  and  upon  enter- 
ing the  building  turned  on  the  flash  light  and 
found  the  coal  oil  and  fire  eztlngulsber  where 
appellant  had  told  him  they  would  be.  The 
coal  oil  was  still  In  the  flve-gallon  Jug  into 
whidb  it  bad  been  poured  at  Cynthlana. 
WlUlams  then  emptied  the  fire  extinguisher, 
poured  the  coal  oil  over  parts  of  the  building, 
and,  after  setting  fire  to  it  with  matches,  left 
the  building,  locked  the  door,  and  started  on 
his  way  to  Maysville.  He  discovered,  how- 
ever, before  he  got  out  of  sight  of  the  build- 
ing that  the  fire  started  by  him  had  obtained 
full  headway.  Shortly  thereafter  he  encoun- 
tered a  man  upon  the  road  who  remarked 
that  Renaker's  poultry  bouse  at  Marshall 
station  was  on  fire.  The  man  then  went  on 
In  the  direction  of  Lewlsburg,  a  village  near 
Marshall  station.  Williams  himself  soon  ar- 
rived at  Lewisburg,  but  before  doing  so 
threw  the  key  with  which  he  had  entered  the 
packing  house  and  the  flash  light  into  a 
creek.  At  liewlsburg  persons  on  the  streets 
were  standing  in  groups  discussing  the  fire, 
from  one  of  whom  WUllams  obtained  a 
match.  From  Lewisburg  he  went  Immediate- 
ly on  to  Maysville,  thence  on  a  Chesapeake  & 
Olilo  train  to  Cincinnati,  from  which  city  he 
returned  by  rail  to  Cynthlana  on  the  after- 
noon of  the  following  day,  arriving  in  Cyn- 
thlana In  the  early  part  of  the  night.  On  the 
way  from  Cincinnati  to  Cynthlana  he  threw 
away  the  overshoes  which  he  had  worn  the 
night  before.  On  Saturday  morning  follow- 
ing his  return  to  Cynthlana  he  had  an  inter- 
view with  appellant,  who  asked  him  if  he  had 
burned  the  packing  house,  to  which  Williams 
replied:  "I  sure  did;  I  could  see  the  blaze 
three  miles  off."  Appellant  then  said:  "I 
got  a  telegram  that  she  was  burned  straight 
down."  At  this  interview  appellant  gave 
him  $20  and  promised  to  later  pay  him  the 
remainder  of  the  $250  he  was  to  receive  for 
burning  the  packing  house. 

The  facts  thus  far  stated  were  furnished 
by  the  testimony  of  Williams  alone.  Wil- 
liams was  arrested  in  Cynthlana  on  the  19tb 
day  of  January,  1016,  charged  with  the  burn- 
ing of  appellant's  packing  house,  and  imme- 
diately thereafter  taken  to  Maysville,  where 
he  was  incarcerated  In  jail.  On  the  next  day 
he  called  appellant  up  by  telephone,  informed 
him  of  his  arrest,  and  demanded  his  assist- 
ance In  being  released  from  Jail.  Appellant 
went  at  once  to  Maysville  in  bis  automobile. 


and  upon  getting  there  immediately  saw  and 
talked  with  WUllams  at  the  Jail.  Before  bis 
arrival  at  Maysville,  however,  WUllams  bad 
confessed  his  guUt  to  the  local  officers,  bat 
this  fact  was  unknown  to  appellant  untU 
some  time  the  next  day.  One  Stewart,  a  de- 
tective in  the  employ  of  tlie  Chesapeake  & 
Ohio  Railroad  Company,  bad  t>een  engaged  by 
a  member  of  the  state  fire  marshal's  depart- 
ment to  investigate  the  burning  of  apiteUant's 
packing  house.  ECnowlng  of  the  coming  of 
appeUant,  Stewart  placed  himself  in  a  c^l 
close  to  that  in  which  Williams  was  confined, 
to  hear  what  was  said  in  the  interview  l>e- 
tween  the  latter  and  appellant,  to  accomplish 
which  purpose  he  feigned  to  be  drunk  or 
crazy.  According  to  the  testimony  of  WU- 
llams, appellant  in  that  interview  asked  him, 
"Have  you  said  anything?"  to  which  WU- 
Uams  replied,  "I  have  nothing  to  say  only 
that  I  am  here."  Appellant  then  told  him 
he  would  get  him  out;  that  he  Imew  the 
county  Judge,  Rice,  and  would  get  him  to  re- 
duce the  bond.  Stewart  admitted  tliat  this 
conversation  was  unheard  by  him,  Iiecaoae  it 
was  conducted  by  appellant  and  WUllams  in 
a  whispering  tone  of  voice.  Appellant  left 
after  this  Interview,  but  returned  to  the  jail 
later  in  the  day,  and  informed  WUiiams  that 
Judge  Rice  was  out  of  town,  but  that  he 
would  stay  in  town  until  he  got  him  out 
Appellant  did  not  see  Williams  untU  the  fol- 
lowing morning,  when  he  again  went  to  the 
Jail  and  had  another  conversation  with  him. 
Before  this  Interview  took  place,  however. 
Williams  had  been  placed  in  the  hospital 
room  of  the  Jail,  and  his  conversation  in  the 
last  Interview  with  appeUant  occurred  in  that 
room.  This  conversation  Stewart,  the  detec- 
tive, who  was  at  the  time  concealed  in  an  ad- 
Joining  ceU  behind  some  bedclothlng,  claimed 
to  liave  overheard,  and  according  to  bis  testi- 
mony, as  well  as  that  of  WlUiams,  this  con- 
versation was  Carried  on  In  an  audible  tone 
of  voice.  So  much  of  it  as  bore  upon  the 
burning  of  the  packing  house  was  as  foUows : 
WUllams  said  to  appellant,  "Was  the  place 
insured?  "  to  which  the  latter  repUed,  "Beil 
yes;  for  $4,000;  •  •  •  that  is  what  they 
are  after;  they  dont  want  to  do  a  damn 
thing  with  you."  Appellant  also  said,  "Don't 
talk  so  loud;  some  one  might  be  listening;" 
to  which  WUUams  replied,  '^1  guess  not." 
Following  this  statement  Williams  also  said. 
"I  want  some  money;  my  wife  is  sick  and  I 
am  in  trouble."  AppeUant  then  told  him, 
"I  wiU  go  by  and  give  her  some."  Cpcm  be- 
ing asked  by  appellant  who  identifled  him, 
WlUlams  said,  "Capt.  Hlbier  and  the  chief 
detective.  Helm;  be  got  my  footprints  and 
everything."  Appellant  then  said,  "We  are 
as  smart  as  him;  don't  give  it  away;  I  wUl 
get  some  witnesses  to  get  you  out ;"  to  which 
WUllams  replied,  "AU  right,  go  ahead  and 
do  so." 

Appellant's  arrest  foUowed  this  Interview. 
Stewart,  upon  being  introduced  as  a  witness 
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by  the  commonwealth,  tolly  conrobonted  Am 
testimony  of  Williams  as  to  what  occurred 
betweoi  himself  and  appellant  In  the  inter- 
view last  referred  to.  G%omas  Galther,  agent 
of  the  LonlsTllle  &  Nashville  Ballroad  Ck>m- 
pany  at  Marshall  station,  testified  that  he 
telegraphed  appellant  Information  of  the 
burning  of  the  bam  shortly  after  It  occurred, 
and  also  that  appellant,  on  December  16th, 
the  day  before  the  fire,  shipped  from  the 
packing  house  by  rail  all  the  poultry  he  then 
had  on  hand.  W.  H.  Rlcei  county  Judge  of 
Mason  county,  testified  that  appellant  told 
his  on  the  19th  or  aoth  of  January,  with  ret- 
eraice  to  the  charge  against  Williams,  that 
be  had  the  wrong  man,  and  that  he  (appel- 
lant) wanted  to  arrange  ball  for  Williams  in 
order  that  he  might  be  released  from  jail- 
It  was  shown  by  the  testimony  of  J.G.  Wads- 
worth,  an  Insurance  agent  of  MaysvllH  and 
by  that  of  Addle  Robinson,  his  stenograidier, 
that  at  the  time  of  the  fire  there  was  insur- 
ance uixin  the  packing  house  to  the  amount  of 
$4,000,  whldi  had  been  procured  by  appellant 
throngh  Wadsworth  on  December  18,  1S14, 
ran  tor  a  year  from  that  date,  and  would 
have  expired  two  days  after  the  fire,  and, 
further,  that  Wadsworth  was  notified  by  ap- 
pellant the  day  after  the  fire  of  the  loss  of 
the  building.  It  was  shown  by  the  testimony 
of  the  county  clerk  that  the  title  to  the  pack- 
ing house  property  was  in  the  appellant.  In 
farther  corroboration  of  Williams'  testimony 
the  commonwealth  introduced  S.  P.  Hibler,  a 
conductor  on  the  Louisville  &  Nashville  Bail- 
road  train,  who  Identifled  Williams  as  the 
man  that  got  (^  the  train  at  Mill  Creek  the 
night  the  packing  house  was  burned,  that  he 
rode  from  Paris  to  Mill  Greek  and  had  a  tick- 
et between  those  points  which  the  witness 
received  from  him  after  leaving  Paris.  J*.  L. 
ntzpatrlck,  baggage  agent  for  the  Louisville 
&  Nashville  Railroad  Company  at  Cynthiana, 
also  Introduced  by  the  commonwealth,  testi- 
fied that  the  two  boxes  described  by  Williams 
were  checked  from  Cynthiana  to  Marshall 
station  December  6, 1916,  but  that,  according 
to  his  recollection,  the  ticket  or  tickets  upon 
which  they  were  checked  were  purchased  by 
appellant.  He  further  testified,  however, 
that  these  tickets  were  not  used  on  that  day, 
and  that  they  were  on  the  following  day  pre- 
sented by  Williams  to  the  station  agent  at 
Cynthiana,  who  received  ui)on  them  from  the 
agent  a  retnm  of  the  money  which  bad  been 
paid  for  them.  According  to  his  further  tes- 
timony, Williams  was  seen  by  him  in  the  sit- 
ting room  of  the  depot  December  7,  191S, 
wbkfli  was  the  day  the  latter  claimed  to  have 
gone  to  Marshall  station  to  meet  appellant 
and  determine  the  method  of  burning  the 
building.  Clyde  Berry,  a  resident  of  Lewis- 
bnrg,  introduced  by  the  commonwealth,  tes- 
tified that  on  the  night  of  the  fire  he  met  a 
negro  answering  Williams'  description  near 
Marshall  station  about  the  time  he  observed 
appellant's  packing  house  on  fire;    that  he 


returned  to  Lewlatmrg  and  gave  the  alarm, 
and  a  few  minutes  later  was  approached  by 
a  negro  looking  like  the  one  he  met  near  the 
place  of  the  fire  and  was  by  him  asked  tor  a 
mettih.  Berry  expressed  the  opinion  that 
when  the  fire  was  discovered  by  him  it  had 
the  appearance  of  having  started  inride  the 
building.  Richard  Berry,  another  witness 
for  the  commonwealth,  testified  substantially 
as  did  Clyde  Berry,  and  Cooper  Fitch,  anoth- 
er witness,  testified  that  he  saw  Williams  at 
appellant's  packing  house  shortly  before  the 
fire,  at  which  time  he  was  standing  around 
aroerently  d<ring  nothing. 

Aivellant,  testifying  in  his  ovm  behalf, 
admitted  the  purchase  of  the  railroad  tlcik- 
ets  on  December  6th  and  the  checking  of  the 
two  boxes,  as  described  by  Williams,  from 
Cynthiana  to  Marshall  station  as  baggage, 
but  denied  that  the  boxes  contained  coal 
oil,  or  that  any  coal  oil  was  purchased  fOr 
him  by  Williams.  Be  also  denied  that  he 
hired  Williams  to  bum  the  packing  house, 
show<ed  him  how  to  bum  it,  or  tbat  he  for 
that  purpose  paid  him  any  of  the  sums  of 
moaey  Williams  dalmed  to  have  received 
from  him  to  barn  the  packing  house.  He 
admitted  the  interview  with  WiUlams  in  the 
Jail  referred  to,  and  that  he  made  an  effort  to 
get  him  released  from  custody,  but  denied 
that  he  made,  in  any  conversation  with  Wil- 
liams, the  statements  or  any  of  them  attrib- 
uted to  him  by  the  testimony  of  Williams 
and  Stewart  In  support  of  appellant's  tes- 
timony that  the  two  boxes  sent  by  him  from 
Cynthiana  to  M«r«h«ii  8tati<m  did  not  con- 
tain coal  oil,  he  Introduced  two  witnesses, 
Cooper  Fitch  and  Arthur  Lemons.  Fitch 
testified  that  he  carried  the  boxes  from  the 
depot  at  Bfarshall  station  to  appellants s  pack- 
ing house  and  saw  them  opened  upon  their 
arrival  at  the  latter  place ;  that  (me  of  them 
contained  beddothlng  and  the  other  saws, 
hatchets,  hammers,  and  nails,  and  nothing 
more.  Lemons  testified  that  he  went  with 
appellant  on  the  train  from  Cynthiana  to 
Marshall  station  that  carried  the  two  boxes ; 
that  he  saw  their  contents  before  leaving 
Cynthiana;  and  that  there  was  nothing  in 
either  of  them  except  beddothlng,  the  work- 
ing apparel  of  appellant  and  himself  and  the 
saws,  hatchets,  hammers,  and  nails.  Lemons 
also  testified  that  he  saw  Ehmls  Williams  at 
the  packing  house  of  aiwellant  December  7, 
1915,  the  day  upon  whidi  the  boxes  arrived 
there;  that  Williams  remained  there  until 
1  o'clock,  and  that  he  did  not  see  him  with 
appellant  while  there;  that  he  (the  witness) 
worked  at  the  packing  bouse  for  appellant 
from  December  7th  until  December  15th,  and 
on  that  day  left  Marshall  station  and  return- 
ed on  the  train  to  Cynthiana,  where  he  ar- 
rived about  8:17  o'clock  that  evening;  that 
he  saw  Ennls  WUliams  that  night  and  had 
a  oonversatloD  with  him  In  the  presence  of 
Russell  Vaughn;  that  Williams  was  then 
drinking,  talking  about  going  to  Marshall 
station  to  get  work,  saying  that  awellant 
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would  not  give  him  wotfc,  and  be  (WllUams) 
would  get  even  with  him.  Ronell  Vaughn, 
who  alBo  testified  for  appellant,  corroborat> 
ed  what  was  aald  by  Lemons  as  to  the  state- 
ments of  Williams  on  the  occasion  referred  to. 

In  addition  to  the  evidence  already  men- 
tioned, appellamt  intraduoed  a  nmnber  of 
witnesses  who  testified  as'  to  their  familiar- 
ity with  the  repntatlcm  of  Ennis  Wllllama 
t<x  veracity  and  morality  and  that  It  was 
bad.  The  oommonwealtb  did  not  attempt 
to  prove  a  good  r^atatlon  for  Williams. 
Indeed,  Its  coonael  concede  It  Is  as  bad  as 
testified  by  appellant's  witnesses,  but  Insist 
that  no  other  evidence  was  necessary  to 
show  It  bad  than  was  fnmlshed  by  his  con- 
fession that  he  bnmed  the  packing  house 
and  was  hired  by  appellant  to  do  so;  and 
obviously,  If  the  building  was  tramed  by  ai>- 
t>ellant's  procurement,  he  would  naturally 
have  called  upon  a  man  of  bad  dtiaracter 
like  WUIlams  to  commit  the  crime.  Notwith- 
standing the  bad  character  of  Williams,  it 
appears  from  appellant's  own  testimony  that 
he  had  him  in  bis  employ  at  the  packing 
house  and  elsewhere  for  several  years,  and. 
Indeed,  down  to  within  a  Hew  days  of  the 
burning  of  the  packing  house.  However  un- 
worthy of  belief  the  Jury,  under  other  cir- 
cumstances, might  have  been  disposed  to  re- 
gard WllUams,  the-  strong  corroboration 
given  his  testimony  by  that  of  Stewart  tm  to 
appellant's  admissions  of  his  guilt  at  the 
Jail,  the  conduct  of  appellant  In  hastening  to 
his  relief  when  Informed  of  his  arrest ,  and 
In  trying  to  procure  his  discharge  from  Jail, 
together  with  his  removal  and  8hlpm»it 
from  the  packing  house  Just  before  the  fire 
of  the  entire  product  of  the  business  there- 
in, and  the  fact  that  the  insurance  upon  the 
property  was  very  large  and  on  the  eve  of 
ex^tlring,  evidently  Indneed  the  jury  to  ac- 
cept the  trutiti  of  Williams'  teatiibony  and 
reach  the  finding  expressed  by  their  verdict, 
viz.  that  appellant  was  a  guilty  participant 
In  the  crime  committsd  by  WUIlams. 

[1]  Ibe  state  of  case  made  by  the  evidence 
here  Is  that  it  establishes  both  the  conspir- 
acy and  commission  of  the  crime  contem- 
plated by  the  conspiracy,  by  the  confession 
In  court  of  Williams,  one  of  the  conaplra- 
tors,  and  the  latter's  testimony  of  the  ad- 
mission by  appellant^  the  other  conspirator, 
of  his  guilt,  such  testimony  being  corroborat- 
ed by  that  of  a  third  person,  in  whose  pres- 
ence and  hearing  the  admission  was  made, 
In  addition  to  which  Williams'  testimony  as 
a  whole  Is  corroborated  by  other  Evidence  In 
the  record,  previously  Indicated,  trading  to 
show  the  commission  of  the  crime,  the  cir- 
cumstances thereof,  and  to  connect  appel- 
lant with  Its  commission.  Sections  240,  241, 
Urlmlnal  Code;  Green  v.  Commonwealth, 
83  S.  W.  638,  26  Ky.  Law  Rep.  1221;  Pat- 
terson V.  Commonwealth,  90  Ky.  610,  K  S. 
W.  765,  9  Ky.  Law  R^.  481. 

[2]  The  competency  o*  the  testimony  of 
WUIlams  and  Stewart  as  to  the  admissions 


of  gnllt  made  by  appellant  to  tbe  former  is 
hot  affected  by  the  fact  that  they  wen  ob- 
tained in  an  interview  between  WUIlams  and 
appellant  arranged  for  the  purpose,  at  which 
Stewart  was  a  concealed  witness,  that  Us 
presenoe  might  not  be  known  to  appellant; 
for  a  confession  of  the  accused  ont  of  court 
is  ccmipetent  evidence  against  him,  although 
it  may  have  been  procured  by  deception. 
Wlgglnton,  etc,  v.  Commonwealth,  92  Ky. 
282,  17  S.  W.  634,  13  Ky.  Law  Rep.  641.  To 
render  evidence  of  such  confession  incom- 
petent, It  must  have  been  Influenced  by 
promises,  threats,  or  advice  of  the  prosecu- 
tor or  otHoer  having  the  prisoner  in  diarge, 
or  of  any  one  having  him  In  duress  or  having 
authority  over  him.  Young  y.  Gonunon- 
wealth,  8  Bush,  366;  Rector  v.  Common- 
wealth, 80  Ky.  468;  Butler  v.  Common- 
wealth, 2  Duv.  435;  Taylor  r.  Common- 
wealth, 42  S.  W,  1U»,  19  Ky.  Law  Rep.  83& 

After  a  careful  conslderatlt«  of  the  evi- 
dence, we  are  unwilling  to  say  that  It  was 
not  sufttdent  to  authorize  the  verdict. 

Although  22  grounds  were  urged  by  appel- 
lant in  support  of  hla  motion  for  a  new  trial 
made  in  the  court  below,  we  will  consider 
only  such  of  them  as  are  r^led  on  by  bis  coun- 
sel in  asking  a  reversal  of  the  Judgment ;  it 
being  a  well-known  rule  of  this  court  that 
Its  time  will  not  be  wasted  in  examining  tbe 
record  to  ascertain-  whether  error  overlooked 
by  the  vigilance  of  counsel  may  be  discover- 
ed that  would  authorize  a  reversal. 

The  matters  complained  of  as  error  in  the 
brief  of  counsel  are :  (1)  Refusal  of  the  trial 
court  to  quash  the  Indictment;  (2)  failure 
of  the  trial  court  to  admonish  the  Jnry  of 
the  purpose  for  which  they  might  consider 
the  testimony  of  the  witness  James  Wads- 
worth;  (3)  follure  to  admonish  the  Jury  as 
to  the  purpose  for  which  they  might  consider 
the  testimony  of  the  witness  James  Mackey ; 
(4)  failure  to  properly  instruct  the  jury; 
(5}  failure  to  sustain  appellant's  motion  in 
arrest  of  judgment 

[3]  Appellant's  first  complaint  cannot  be 
considered  by  us.  We  are  precluded  from 
doing  so  by  section  281,  Criminal  Code, 
which  provides: 

"Tbe  decisions  of  the  court  upon  chaUaig«a 
to  the  panel,  and  for  cause,  or  upon  motions  to 
set  aside  an  indictment,  shall  not  be  subject  to 
exception." 

[4]  Appellanrs  second  complaint  cannot  be 
sustained.  The  trial  court  wa^  not  required 
to  admonish  the  jury  as  to  the  purpose  fbr 
which  James  WadswortJi's  testimony  ml^ht 
be  considered.  It  more  than  condnced  to 
shov  the  motive  of  appellant  for  committing 
the  crime.  It  was  substantive  evidence  be- 
cause necessary  to  show  a  fact  essential  in 
establishing  appellant's  guilt,  that  is.  Wads- 
wortii's  testimony  showed  that  there  was  at 
the  time  of  the  fire  Insurance  npon  the  prop- 
erty burned,  which  had  been  procured  and 
paid  for  by  appellant;  and  the  crime  de- 
nounced by  the  statute,  and  charged  in  the 
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IMlctment,  of  which  appellant  waa  convicted, 
vas  the  burning  of  a  house  upon  which  there 
was  Insurance;  the  language  of  the  statute 
(section  1169,  Kentucky  Statutes)  being: 

"If  any  person  shall  willfnlly  and  unlawfully 
bum  a  powder  house,  *  •  •  or  dwelling 
house  or  other  building,  or  house  upon  which 
there  is  any  insurance  or  lien,  he  shall  be  con- 
fined in  ue  penitentiary  not  less  than  one 
nor  more  than  six  years. 

[S]  Besides,  If  It  were  true,  as  contended 
by  counsel  for  appellant,  that  the  testimony 
of  Wadsworth  was  competent  only  for  the 
purpose  of  showing  a  motive  on  the  part 
of  appellant  for  the  burning  of  the  building, 
the  failure  of  the  court  to  admonish  the  Jury 
that  it  could  be  considered  by  them  only 
for  that  purpose  would  not  constitute  reversi- 
ble error,  as  It  does  not  appear  from  the  rec- 
ord before  us  that  the  court  was  requested 
by  appellant  or  his  counsel  to  give  the  Jury 
such  an  admonition.  ,  We  have  repeatedly 
held  that.  In  order  for  appellant  to  take  ad- 
vantage of  such  an  error  on  appeal,  be  must 
have  called  the  attention  of  the  court  to  It 
at  the  time  it  was  committed,  and  thereby 
allowed  It  an  opportunity  to  correct  the  error. 
Ocbsner  v.  Com.,  128  Ky.  761,  J09  8.  W.  326, 
33  Ky.  Law  Rep.  119;  Wright  v.  Com.,  155  Ky. 
750,  160  S.  W.  476;  Hayes  v.  Com.,  171  Ky. 
291,  188  S.  W.  415. 

[S]  For  the  reason  last  stated  we  are  un- 
able to  consider  appellant's  third  complaint, 
referring  to  the  trial  court's  failure  to  admon- 
ish the  Jury  as  to  the  purpose  for  which  the 
testimony  of  the  witness  James  Mackey  might 
be  considered.  It  is  therefore  unnecessary 
for  us  to  decide  whether  the  testimony  of 
Mackey  was  of  a  substantive  character,  as 
argued  by  oonnsel  for  the  commonwealth,  or 
only  competent  for  the  purpose  of  contradict- 
ing the  appellant,  as  contended  by  his  coun- 
sel, as  It  does  not  appear  from  the  record  tiiat 
the  trial  court  was  requested  by  appellant  to 
admonish  the  Jury  as  to  the  purpose  of  its 
admission,  nor  that  the  failure  to  give  such 
admonition  was  at  the  time  objected  to  by 
him. 

[7]  The  objections  urged  in  appellant's 
fourth  complaint,  to  the  Instructions  given  by 
the  trial  court,  are  without  merit  The  first 
of  these  objections  is  to  Inatructlon  No.  3; 
It  being  insisted  that  the  direction  it  gave 
the  Jury,  if  it  found  appellant  guilty,  to  fix 
his  punlatiment  as  provided  by  section  1130, 
Kentucky  Statutes,  known  as  the  Indetermi- 
nate Sentence  I<aw,  was  error,  because  that 
law  was  repealed  b^ore  the  indictment  un- 
der which  he  was  convicted  was  returned. 
This  contention  Ignores  the  fbct'  that  the  sec- 
tion of  the  statute  supra,  was  not  repealed 
untU  March  23,  1916  (Laws  1816,  c.  89),  coo- 
seqnently  It  ^as  in  force  December  16,  1915, 
when  the  crime  of  which  appellant  was  con- 
victed was  committed,  and  we  have  repeated- 
ly held  that  the  law  in  force  at  the  time  the 
crime  was  committed  mnsi  control  the  court 
in  giving  its  instmctioDS,  and  the  Jury  in 


fixing  the  defendant's  punishment  if  found 
guilty  of  the. crime.  Therefore  in  this  case 
the  law  in  force  when  the  indictment  was  re- 
turned or  the  appellant  was  tried  could  not 
properly  have  been  applied  by  the  court  or 
Jury  In  fixing  his  punishment.  Qnlnlan  v. 
Commonwealth,  148  Ky.  476,  149  8.  W.  892; 
Dial  V.  Commonwealth,  142  Ky,  82, 183  S.  W. 
976 ;  Board  of  Prison  Com'rs  ▼.  De  Moss,  157 
Ky.  289, 163  S.  W.  183 ;  Coleman  v.  C!oramon- 
wealth,  160  Ky.  87,  169  S.  W.  696 ;  Albritten 
V.  Commonwealth,  172  Ky.  274, 189  S.  W.  204. 

[I]  Appellant  also  complains  of  the  fail- 
ure of  the  court  to  define  Id  the  instructions 
the  words  "criminal  conspiracy,"  "motive," 
"willful,"  "wlUfuUy,"  "maliciously,"  and  "fe- 
loniously." We  fall  to  find  anywhere  in  the 
instructions  tiie  words  "criminal  conspiracy" ; 
consequently  it  was  not  necessary  that  that 
term  be  defined.  It  is  true  the  word  "conspir- 
acy" appears  in  instruction  No.  1;  but,  as  that 
Instruction  advised  the  Jury  that  In  order  to 
find  appellant  guilty  of  the  crime  charged 
in  the  Indictment  It  was  necessary  for  them 
to  believe  from  the  evidence  beyond  a  reason- 
able doubt,  first,  that  there  was  a  conspiracy 
between  appellant  and  Williams,  the  object 
ot  which  was  to  set  fire  to  and  burn  the 
former's  packing  house,  and,  second,  that  it 
must  have  been  burned  In  pursuance  of  such 
conspiracy,  this  statement  of  the  law  did.  In 
effect,  constitute  such  a  definition  of  the 
word  conspiracy  that  the  Jury  could  not  have 
failed  to  understand  Its  legal  meaning.  We 
also  fail  to  find  the  word  "motive"  In  the 
instructions ;  hence  a  definition  of  its  mean- 
ing was  not  required,  nor  can  its  absence  be 
said  to  have  been  prejudicial  to  any  sub- 
stantial right  of  the  appellant  While  the 
words  'ViUful,"  "willfully,"  "maUdously," 
and  "feloniously,"  appearing  in  the  instmo- 
tlons,  might  properly  have  been  defined  by  the 
court  therein,  we  have  held  that  the  failure  to 
do  so,  particularly  where  the  instructions  as 
aptly  state  the  law  as  was  done  In  this  case, 
will  not  authorize  a  reversal  of  the  Judgment. 
Banks  V.  O>mmonweatth,  145  Ky.  800,  141  S. 
W.  380;  CoUier  v.  Commonwealth,  160  Ky. 
838,  160  S.  W.  740;  NiooU  v.  Ciommonweaith, 
166  Ky.  491,  184  S.  W.  386 ;  Rn(dcer  v.  Com- 
monwealth, 171  Ky.  276,  188  8.  W.  867. 

[•]  We  fail  to  see  any  reason  for  a]H>el- 
lant's  critloiBm  of  Instructloa  No.  4,  which 
is  as  follows: 

"Unless  the  Jury  believe  <tom  all  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
has  been  proven  guilty,  they  will  find  him  not 
guUty." 

In  the  form  given  the  Instruction  substan- 
tially follows  the  language  of  section  238, 
Criminal  Code,  which  declares: 

"If  there  be  a  reasonable  doubt  of  the  defend- 
ant being  proven  to  be  guilty,  he  is  entitled  to 
an  acquittal."  Meams  v.  (JonuDonwMltb,  194 
Ky.  213,  175  S.  W.  355. 

Time  will  not  be  consumed  in  discussing 
appellant's  contention  that  the  court  erred  in 
refusing  to  peremptorily  Instruct  the  Jury 
to  find  him  not  guilty,  as  the  contention  finds 
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no  support  from  anything  appearing  In  the 
record.  The  case  of  Lane  v.  Commonwealth, 
134  Ky.  519,  121  S.  W.  486,  relied  on  by 
appellant's  counsel,  is  not  authority  in  point 
The  house  burning  there  charged  was  a  crime 
defined  by  section  1170,  Kentucky  Statutes. 
The  fact  that  the  house  was  Insured  was  not 
material,  although  allowed  to  be  proved 
merely  to  show  a  motive  on  the  part  of  the 
defendant  for  the  crime,  and  the  failure  of 
the  trial  court  to  give  an  instruction  directing 
the  acquittal  of  the  defendant  we  held  to  be 
error,  because  of  the  total  absence  of  evi- 
dence tending  to  corroborate  the  testimony  of 
the  accomplices ;  whereas  here  the  Indictment 
was  returned  and  appellant's  conviction  had 
under  section  1169  of  the  statute,  and  the  ex- 
istence of  insurance  on  the  building  burned 
was  an  ingredient  of  the  offense.  Moreover, 
in  this  case  there  was,  as  we  have  already 
seen,  an  abundance  of  evidence  corroborating 
that  of  the  accomplice. 

[10]  Appellant's  final  and  most  strongly 
nrged  contendMi  is  that  the  trial  court  erred 
in  overmling  his  motion  for  an  arrest  of  judg- 
ment. The  single  ground  upon  which  the  mo- 
tion could  have  been  based  is  that  allowed 
by  section  276,  Criminal  Code,  whldi  pro- 
vides: 

"The  only  gronnd  upon  which  a  Jadcment 
•hall  be  arrested  Is  that  the  facts  stated  m  the 
indictment  do  not  constitute  a  public  offense 
within  the  jurisdiction  of  the  court" 

It  is  not  denied  by  appellant's  oonnael 
that  the  indictment  in  alleging  the  facts 
constituting  the  offense  and  describing  the 
building  burned,  substantially  f<riIowB  the 
language  of  the  statute,  which  itself  fully  de- 
scribes the  offense,  but  complained  that  the 
indictment  does  not  state  a  public  offense  be- 
cause of  its  failure  to  allege  that  the  build- 
ing burned  was  insured  against  loss  by  fire. 
It  will  be  observed  from  a  reading  of  its 
language  that  the  statute  nowhere  provides 
that  In  order  to  constitute  the  offense  the 
houae  or  building  burned  should  be  insured 
against  fire.-  The  mere  allegation  in  the  In- 
dictment that  the  building  burned  was  in- 
sured seems  to  state  a  public  offense.  Wheth- 
er, if  it  were  shown  on  a  trial  of  one  indict- 
ed under  the  statute  that  the  insurance  up<« 
the  property  was  not  against  loss  by  fire,  but 
against  its  loss  by  lightning  or  cyclone,  a 
public  offense  would  be  proven,  la  not  neces- 
sary to  be  here  decided,  as  that  question  is 
not  before  us.  The  fact  is  that  the  property 
alleged  in  this  case  to  have  been  destroyed 
was  insured  against  fire.  While  the  indict- 
ment might  have  been  made  more  definite  by 
alleging  that  the  building  was  insured 
against  loss  by  fire,  the  absence  of  such  an 
allegati<»  does  not  manifest  a  failure  of  the 
indictment  to  charge  a  public  offense.  As 
the  burning  of  dwelling  houses  and  other 
buildings  whidi  are  uninsured  is  made  a  fel- 
ony by  and  punishable  under  other  sections 
of  the  statute,  it  would  do  no  violence  to  the 
meaning  of  section  1169  to  say  that  it  was 


enacted  more  particularly  to  remove  the  In- 
centive to  gain  by  which  evilly  disposed  pa- 
sons  may  be  led  to  procure  overinsnrance  ap- 
on  buildings  or  other  property  and  tben  born 
the  same  to  obtain  the  insurance ;  hence  the 
insurance,  the  existence  of  which  upon  the 
property  at  the  time  of  the  fire  the  section 
supra  declares  necessary  to  make  the  burn- 
ing thereof  a  crime,  can  be  only  insurance 
against  loss  by  fire;  for  the  burning  of  a 
building  or  other  pnverty  upon  which  there 
is  only  insurance  against  loss  by  wind  or 
lightning  could  bring  no  profit  to  any  one 

If  correct  in  this  conclusion,  no  reason  Is 
perceived  for  bedding  that  the  indictment 
should  not  be  declared  sufficient  even  on  de- 
murrer, and  certainly  none  for  holding  that 
it  does  not  state  a  public  offense.  Obvlonslr 
appellant  knew  that  the  insurance  on  the 
building  burned  was  insurance  against  loss 
by  fire,  and  an  allegation  in  the  indictment 
that  such  was  its  character  was  therefore 
unnecessary.  In  Wright  v.  Commonwealtb, 
155  Ky.  760,  160  S.  W..  476,  the  appeUant, 
Wright,  was  ccmvicted  under  an  indictment 
under  the  same  section  of  the  statute  here 
involved,  which  charged  him  and  others  with 
the  crime  of  burning  a  warehouse  upon 
which  there  was  insurance.  The  indictment 
like  that  in  the  instant  case,  did  not  allege 
that  the  Insurance  on  the  warehouse  was  flie 
insurance.  One  of  the  grounds  urged  for  t 
reversal  was  error  of  the  trial  court  In  over^ 
ruling  the  appellant's  demurrer  to  the  indict- 
ment We  rejected  this  ctmtentlon  by  hold- 
ing the  indictment  good.  It  is  true  the  ob- 
jection here  made  that  the  indictment  failed 
to  charge  a  public  <^ense  was  not  urged  in 
that  case  as  a  ground  for  sustaining  the  de- 
murrer, but  as  in  passing  on  the  demurrer 
the  court  was  not  confined  to  the  pardcular 
objections  made  to  the  indictment,  but  must 
be  presumed  to  have  passed  upon  its  suffi- 
ciency according  to  every  test  raised  by  the 
demuraer,  whether  suggested  by  the  appel- 
lant or  not,  the  further  presumption  wmld 
not  be  unwarranted  that  if  it  had  regarded 
its  failure  to  allege  that  the  insurance  on 
the  warehouse  was  against  loss  by  fire  ren- 
dared  it  ffttally  defective  cm  demurrer.  It 
would  have  so  decided  and  declared  in  the 
opinion  that  it  did  not  state  a  public  oOeox. 

[11]  Under  section  340,  Criminal  Code,  a 
judgment  of  conviction  will  not  be  reversed 
except  when  upon  a  consideration  of  the 
whole  case  the  Court  of  Appeals  is  satisfled 
that  the  substantial  rights  of  the  defendant 
have  been  prejudiced.  It  1>  not  every  enw 
of  law  on  the  record  tbat  will  justify  a  re- 
versal, but  every  error  relied  <»  will  be  sub- 
jected to  the  test:  Did  it  prejudice  the  snb- 
stantlal  rights  of  the  accused?  If  it  did,  a 
new  trial  will  be  wdered;  if  it  did  not  vi 
affirmance  of  the  judgment  of  conviction  will 
necessarily  result  Overstreet  ▼.  Common- 
wealth, 147  Ky.  471,  144  S.  W.  761 ;  ParrisJi 
V.  Conummwealth,  186  E[y.  77.  128  B.  W.  330; 
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Hargls  T.  Commonwealth,  188  Ky.  678,  123 
S.  W.  239;  Hengon  v.  C(Mnmonwealtb,  188 
Ky.  173,  129  S.  W.  566;  Mlddleton  y.  Com- 
monwealth, 136  Ky.  854,  124  S.  W.  866;  Beed 
▼.  Commonwealth,  138  Ky.  568,  128  S.  W. 
874 ;  Gordon  ▼.  Commonwealth,  136  Ky.  508, 
124  S.  W.  806;  Oldham  v.  Commonwealth, 
136  Ky.  789,  125  S.  \*.  242. 

Application  to  the  record  In  this  case  of 
the  rule  referred  to  fumlsbea  no  groand  for 
disturbing  the  verdict  of  the  Jury  or  Judg- 
ment of  the  lower  court;  hence  the  Judg- 
ment Is  affirmed. 


LANCASTER  y.  ISAACS  et  aL 
(Gonrt  of  Appeals  of  Kentucky.    Dea  12, 1916.) 

Pdbuo  Lands  «=»161(7)— Gbahto— Evimhck 

— SmrpicnJNOT. 
In  suit  to  cancel  a  patent  to  land  under  Ky. 
St.  i  4704,  providing  that  a  patent  la  void  so 
far  as  it  embraces  land  previously  patented  and 
for  damages  for  timber  cut  and  removed,  evi- 
dence held  to  establish  the  bonndariea  of  a  senior 
grant  to  plalntifrs  predecessor  in  title  as  claimed 
by  plaintiff,  and  that  the  land  in  controversy  is 
within  the  boundaries  of  such  grant. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  |  433;   Dec.  Dig.  «=»161(7).l 

Appeal  from  Circuit  Court,  Jackson  County. 

Suit  to  cancel  a  land  patent  and  for  dam- 
ages by  Jesse  A.  Lancaster  against  O.  P. 
Isaacs  and  another.  From  a  Judgment  for 
plaintiff  for  a  portion  of  the  land  and  dam- 
ages claimed,  he  appeals.  Reversed,  with 
directions  to  enter  Judgment  for  plaintiff  in 
accordance  with  opinion. 

J.  B.  Llewellyn,  of  McKee^  and  Hugh  Rid- 
delT,  of  Irvine,  for  appellant.  A.  W.  Baker 
and  W.  H.  Clark,  both  of  McKee,  for  appel- 
lees. 

CLARKE,  J.  This  action  was  Instituted  in 
the  Jtickaoa  circuit  court  by  appellant,  Jesse 
A.  Lancaster,  against  appellees,  O.  P.  and  E. 
P.  Isaacs,  alleging  that  they  were  the  owners 
of  two  described  tracts  of  land,  one  contain- 
ing 12  acres,  and  the  other  46^  acres,  both 
within  and  parts  of  a  tract  of  1,012^  acres 
granted  by  the  commonwealth  of  Virginia  to 
Ebenezer  Brooks  in  1788;  that  appellees  had 
procured  a  patent  from  the  commonwealth  of 
Kentucky  for  these  two  small  tracts  of  land 
in  1909,  which  appellant  seeks  to  have  cancel- 
ed upon  the  ground  that  the  entry,  survey, 
and  patent  are  void  under  section  4704  of  the 
Kentucky  Statutes,  -which  provides  that  ev- 
ery entry,  survey,  or  patent  is  void  so  far  as 
it  embraces  land  previously  entered,  survey- 
ed, or  patented.  Appellant  also  seeks  to  re- 
cover $842  damages  for  timber  cut  and  re- 
moved from  said  land  by  appellees. 

Appellees  in  their  answer  denied  that  ap- 
I)ellant  was  the  owner  of  any  part  of  either 
of  the  two  tracts  described  in  his  petition,  or 
that  either  of  same  was  included  within  the 
Brooks  1,012%-acre  grant,  and  alleged  that 


they  are-tlie  ow&en  of  the  land  under  both 
paper  title  and  by  prescriptive  right. 

Appellant  tracing  his  tttle  back  to  the 
Ebenezer  Brooks  Virginia  grant,  has  shown 
better  title  to  the  land  than  appellees,  who 
claim  under  a  Junior  grant,  if  the  land  In 
controveray  Is  covered  by  the  old  Brooks 
grant. 

The  case  was  tried  out  below  and  is  ar- 
gued here  upon  the  one  question  of  whether 
the  tracts  of  land  In  controversy  are  within 
or  without  the  Brodks  patent,  and  the  deci- 
sion of  this  question  depends  upon  whether 
the  snrvey  and  map  made  by  James  Winn 
for  appellant  or  the  survey  and  map  made  by 
0.  A.  Baker  for  appellees  correctly  locates 
the  BcocAs  patent.  The  lower  court,  accept- 
ing the  Baker  survey  and  map,  which  located 
the  two  tracts  In  oontroversy  wlthont  the 
Brooks  boundary,  except  a  very  small  portion 
of  the  45%-acre  tract,  adjndged  to  appellant 
only  the  small  portion  of  the  two  tracts  thus 
located  within  the  Brooks  boundary,  and 
gave  him  Judgment  for  $22  damages  for  11 
trees  cut  by  appellees  from  the  land  awarded 
to  him.  Seeklnjg  to  reverse,  that  Judgment  he 
has  appealed. 

The  Brooks  patent,  Issned  In  1788,  describ- 
ed the  land  as  located  on  the  south  fork  of 
Station  Camp  creek,  grlvlng  the  calls  and 
distances  of  the  11  lines  which  Inclose  the 
boundary,  and  calling  for  certain  trees  at 
ea<A  of  the  11  comers,  none  of  which  trees 
are  now  standing;  but  a  walnut  stump  near 
a  cliff  is  claimed  by  appellant  as  being  the 
sixth  comer  described  in  the  Brooks  patent 
as  marked  by  a  walnut  and  sugar  tree.  That 
this  walnut  stump  is  the  sixth  comer  called 
for  in  the  Brooks  patent  Is  essential  to  the 
correctness  of  the  Winn  survey  and  map,  and 
that  this  Is  his  comer  is  testified  to  by  sev- 
eral witnesses  who,  however,  state  that  they 
did  not  know  of  their  own  knowledge  that  it 
was  such  comer,  but  they  had  been  so  In- 
formed by  an  old  resident  now  dead  and  so 
regarded  it  As  further  evidence  that  this 
walnut  stump  Is  the  walnut  referred  to  in 
the  Brooks  patent  as  one  of  the  two  trees 
marking  the  sixth  comer  of  that  survey,  two 
other  patents  are  introduced,  one  to  a  17-acre 
tract  to  Robert  Sparks,  and  another  to  a  150- 
acre  tract  to  James  K.  Harris,  both  of  which 
call  for  the  walnut  and  sugar  tree  comer  of 
the  Brooks  patent 

Mr.  Winn  tn  testifying  for  appellant  and 
to  sustain  his  survey  and  map  states  that 
beginning  at  recognized  corners  in  each  of 
these  two  patents,  and  running  the  lines  of 
same  according  to  calls  and  distances  to  the 
walnut  and  sugar  tree  corner,  brought  him 
to  the  walnut  stump  near  the  cliff  claimed 
by  appellant  as  a  comer  to  the  Brooks  land. 

Another  patent,  to  Barney  Sparks  for  115 
acres,  also  calls  for  one  of  the  lines  of  the 
Brooks  land,  and,  beginning  at  a  recognized 
corner  of  this  115-acre  patent,  and  running 
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Its  lines  to  the  Brooks  land,  Winn  testifies 
locates  the  Brooks  line  as  he  has  located  It 

Mr.  Baker  admits  that  the  Brooks  land 
as  located  by  hlin  does  not  touch  any  of  these 
three  patents  which  call  for  the  Brooks  line 
by  about  100  poles.  Mr.  Winn  testifies  that, 
accepting  the  walnut  stump  as  one  of  the 
comers  of  the  Brooks  patent,  and  then  run- 
ning Its  lines  according  to  Its  calls  and  dis- 
tances, he  found  37  marked  trees  along  the 
lines;  Oiat  these  marked  trees  were  found 
along  each  of  the  11  lines  except  2,  the  fourth 
and  the  ninth. 

Mr.  J.  D.  Spurlock  also  made  a  surrey  and 
map  attempting  to  locate  the  K.  Brooks  land 
and  the  two  tracts  in  controversy  here,  and 
his  survey  and  map  locates  the  walnut  and 
sugar  tree  at  the  same  place  as'  located  In  the 
Winn  survey,  and  corresponds  with  the  Winn 
map  so  far  as  the  location  of  the  south  fork 
and  war  fork  of  Station  CJamp  creek  are  con- 
cerned, and  in  most  other  respects,  except 
that  his  map  shows  a  strip  of  vacant  land 
about  18  poles  wide  between  the  45% -acre 
tract  In  controversy  and  a  66-acre  Allan 
Flynn  patent,  whereas  the  W^nn  map  shows 
these  tracts  adjoining. 

There  is  also  in  the  proof  a  map  of  the 
Brooks  tract  and  the  Seminary  tract,  show- 
ing how  and  where  they  overlapped,  made 
by  J.  B.  Hind  In  18JS8  in  an  action  then  pend- 
ing in  the  Jackson  circuit  court,  in  wblc^  be 
says  he  began  his  survey  at  the  "sugar  tree 
and  walnut,  old  marked  trees,"  as  a  corner 
to  the  Brooks  patent,  and  that  be  was  direct- 
ed in  making  this  surrey  and  In  locating  the 
lines  of  the  Brooks  patent  and  the  Seminary 
tract  by  H.  Lunsford  in  the  presence  of 
Thomas  IJnnsford,  and  the  evidence  here 
shows  that  appellees  are  the  owners  of  the 
7!^acre  boundary  embracing  the  Seminary 
tract  under  conveyances  from  Blram  Luns- 
ford and  Jesse  Lunsford,  sometimes  known 
asr  ^omas  Lunsford. 

It  is  further  shown  in  the  evidence  by  the 
deposition  of  A.  W.  Qoinn,  who  at  one  time 
owned  the  whole  of  the  Brooks  tract,  that 
the  Seminary  tract  did  overlap  the  Brooks 
tract,  and  that  in  order  to  avoid  trouble  with 
the  parties  owning  the  Seminary  tract  and  in 
actual  possession  of  same  within  the  inter- 
ference, when  he  sold  the  Brooks  tract  to 
Levy  Flynn,  grandfather  of  appellee,  and 
under  whom  he  claims,  he  reserved  75  acres 
on  that  end  of  the  Brooks  tract,  and  after- 
wards conveyed  it  to  those  under  whom  ap- 
pellees claim.  This  evidence,  In  our  judg- 
ment, is  conclusive  that  a  considerable  por^ 
tlon  of  the  Seminary  tract  as  shown  by  the 
Hind  survey  and  map  is  within  the  Brooks 
patent,  and  the  Winn  map  locates  the  Semi- 
nary tract  exactly  the  same  way  as  does  the 
Hind  map,  whereas  the  Baker  map  does  not 
locate  the  Seminary  tract  at  all,  but  locates 
the  Brooks  tract  in  such  way  that  it  would 
barely,  if  at  all,  touch  the  Seminary  tract. 

There  are  other  evidences  in  the  record 


of  the  correctness  of  the  Winn  snrrey  tbat 
we  do  not  deem  necessary  to  recite  here, 
since  we  brieve  that  what  we  have  stated 
above  la  sufficient  to  conclusively  establish 
the  Winn  location  of  the  Brooks  patent,  even 
if  there  had  been  more  satisfactory  evidence 
to  support  the  Baker  survey  than  we  are  able 
to  find  In  the  record. 

Mr.  Baker  testifies  that  he  did  not  attempt 
to  run  tlie  lines  of  the  Brooks  patent,  since 
appellees,  for  whom  he  was  making  the  sur- 
vey, did  not  accept  the  walnut  stump  as  a 
comer,  and  there  were  no  other  known  cor- 
ners. The  following  is  bis  testimony  of  how 
he  located  this  patent: 

"I  located  the  Brooks  1,012%  acres  as  I  have 
it  on  my  map  by  the  location  of  the  crpeks  and 
branches  and  by  the  plat  of  the  original  survey 
which  copy  I  have  from  Frankfort  I  saw  from 
the  plat  from  Frankfort  that  it  was  essential  to 
have  the  creeks  and  branches  surveyed  first  in 
order  to  locate  this  Brooks  survey  correctly. 
There  was  not  a  single  comer  standioe  on  this 
Brooks  survey  as  I  could  find,  and  there  was 
no  point  that  could  be  shown  me  where  a  cor- 
ner once  Stood  and  undispated,  so,  after  making 
a  correct  map  of  the  location  of  the  creeks  and 
branches,  I  then  platted  the  Brooks  survey  on 
the  same  scale  tbat  I  made  the  map  with  the 
emka  on,  and  platted  the  Brooks  fine  with 
3%  degrees  variatioD.  I  placed  my  map  of  the 
Brooks  survey  on  top  of  the  map  that  I  made  of 
the  creeks  and  moved  the  map  of  the  Brooks 
survey  so  as  to  make  the  lines  cross  the  creeks 
and  branches  as  near  as  possible  the  same  as 
this  plat  did  which  I  have  from  Frankfort." 

From  which  it  can  be  seen  that  the  only 
support  fbr  his  location  Is  an  assanq>tlon  that 
the  creeks  and  branches  were  accurately 
placed  upon  the  copy  of  the  plat  of  the  orig- 
inal survey,  which  he  had  In  his  possession, 
furnished  him  by  the  state  auditor,  whereaa 
the  description  of  the  land  accompanying  the 
plat  does  not  call  fOr  a  single  one  of  the 
branches' or  for  the  creek  Itself  in  any  way, 
except  to  state  that  the  boundary  lies  upon 
the  waters  of  the  creek,  and  besides  of  the 
three  copies  In  the  record  of  this  old  plat  of 
the  original  survey,  no  two  of  them  show  the 
creek  and  branches  in  the  same  way,  In  fact, 
upon  the  west  side  of  the  main  branch  In  one 
of  these  copies,  three  more  branches  are 
shown  than  In  the  others;  and,  even  if  this 
method  of  locating  the  lines  of  a  patent  can 
be  sanctioned,  by  the  testimony  of  Mr.  Bak- 
er himself,  It  Is  shown  that  the  main  stream 
running  entirely  through  the  boundary  as 
located  by  him  is  much  nearer  the  west«>ni 
boundary  lines  than  as  indicated  upon  the 
plat  of  the  original  survey.  But  we  do  not 
think  It  necessary  to  go  "Into  details  to  shoTf 
that  the  Baker  location  Is  incorrect,  because 
we  are  unable  to  approve  this  method  of 
locating  a  boundary  of  land,  which  la  entire- 
ly novel  to  us  and  entirely  unsupported  by 
any  authority  so  far  as  we  know. 

For  the  reason  above  given,  we  conclude 
that  the  appellant  Is  the  owner  of  the  two 
tracts  of  land  In  controversy,  and  it  results, 
therefore,  that  he  was  entitled  to  'recover 
of  appellees  the  value  of  the  trees  cut  and 
removed  by  them  from  the  whole  of  the  two 
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tracts,  which,  according  ti»  the  testimony, 
was  416  trees.  These  trees  were  cut  by  Lee 
OongletoB,  who  purchased  them  from  appel- 
lees at  $2  a  tree,  which  the  evidence  shews 
was  a  reasonable  market  value  of  same. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  eater  a  Judgment  In  favor  of 
appellant  In  accordance  herewith. 


DAVIS  V,  STONE. 
(Court  of  Appeals  of  Kentucky.    Dec.  12, 1916.) 

1.  Appxai,  and  Ebrob  «=300T(2)  —  Rkcobd  — 
Pbestthftions. 

Where  there  ia  no  transcript  of  evidence,  It 
win  be  pieanmed  that  the  court's  action  in  over- 
ruling motions  by  both  parties  for  psremptory 
instruction  and  submitting  the  case  to  the  jury 
was  sustained  by  sufficient  proot 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  D^.  H  2911-2913,  2916,  2916; 
Dec.  Dig.  «C9907(2).] 

2.  Triai.  «e3>329— Vesdiot. 

Under  Civ.  Ck>de  Prac  I  S26,  defining  a  gen- 
eral verdict  as  one  by  which  the  Jury  pronouno- 
es  generally  upon  all  the  issues  for  plaintiff  or 
defendant,  a  decision  of  the  issues  submitted  is 
an  essential  element  of  a  valid  verdict. 

[EM.  Note.— For  other  cases,  see  Trial,  CSent. 
Dig.  ii  774-776,  782;    Dec  Dig.  «:9S29.1 

8.  TftiAL  «=>329— Vebdiot. 

In  Bcticm  for  damages  in  which  defendant 
counterclaimed  for  damages,  a  verdict  "for  each 
party  to  pay  thei^  cost"  was  void,  since  it  pass- 
ed upon  no  issne  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  CSent. 
Dig.  IS  774-776,  782;   Dec.  Dig.  «S3329.1 

4.  Tbiai,   4s»326— Vbbdiof-Objsotion. 

Where  a  verdict  is  merely  irregular,  it  will 
be  treated  as  sufficient,  in  the  absence  of  an 
(        objection  to  make  it  more  specific,  if  its  lan- 
,        guage  is  sufficient  to  show  that  the  jury  ex- 
pressed its  opinion  upon  the  issues  submitted. 

[Ed.  Note.— ]l\>r  other  cases,  see  Trial,  Cent. 
Dig.  ii  768,  783;   Dec  Dig.  «=s»326.] 

5.  Tbial  «=»345—yKBDj0T— Objection. 

A  Utigant  is  not  required  ,  to  object  to  a 
roid  verdict  in  order  to  enable  him  to  question 
Its  vali<Uty. 

(Ed.  Note— For  otiier  cases,  see  Trial,  Cent 
Dig.  ii  81&-S20;   Dec  Dig.  «p>846.] 

6.  IKUI.  <a»3a&— VKBUier— SpiTioniwoT. 

In  action  for  damages  In  which  defendant 
counterclaimed,  a  lodgment  dismissing  the  peti- 
tion and  counterclaim  was  not  sustained  by  a 
verdict  "for  each  party  to  pay  their  cost." 
'  [Ed.  Note.— For  other  eases,  see  Trial,  Gent. 

D^.  ii  774-776,  782;   Dec  Dig.  «cp329.] 

^  Appeal  from  Circuit  Court,  Pike  County. 

'  Action  Xfy  Phoebe  A.  Davis  against  L.  U. 

'        Stone.    From  the  Judgment,  plaintiff  appeals. 
Reversed,  and  remanded  for  new  trial. 

Hobson  &  Bobson  and  Willis  Staton,  all  of 
Plkevllle,  for  appellant  J.  S.  Cline,  of  Plke- 
Tllle,  for  appellee. 

MILLER,  C.  J,  The  appellant,  Phoebe  A 
Davis,  having  sued  the  appellee,  Stone,  for 
$3,000  damages  to  a  coal  mine  of  which 
Stone  was  lessee,  Stone  counterclaimed 
against  Mrs.  Davis  for  $1,600  In  damages. 
The  case  was  tried  and  submitted  to  the  Jury 


upon  both  Issues;    whereupon  ttie  Jury'  re- 
turned the  following  verdict: 

"We,  nine  of  the  jury,  agree  for  each  party 
to  pay  their  coat." 

T7pon  the  return  of  the  verdict  the  conrt 
asked  counsel  for  both  sides  If  they  had  any 
objection  to  the  form  of  the  verdict,  and, 
none  being  made,  the  Jury  was  discharged 
and  the  verdict  accepted. 

The  plaintiff  by  counsel  objected,  however, 
to  the  entry  of  any  Judgment  upon  the  ver- 
dict, upon  the  ground  that  the  jury  had  fail- 
ed to  find  upon  either  of  the  issues  Joined, 
and  that  the  verdict  was  a  nullity  for  that 
rea8<»i.  The  conrt,  however,  overruled  plain- 
tiff's objection,  and  entered  a  judgment  dis- 
missing both  the  petition  and  the  counter- 
claim, and  directing  "that  each  party  pay 
their  own  cost."  Plaintiff  moved  the  court 
for  a  new  trial,  her  first  ground  assigned 
reading  as  follows: 

"(1)  Because  the  verdict  as  rendered  by  the 
Jury  does  not  find  upon  any  or  all  of  the  issnes 
joined  either  for  or  against  either  the  plaintiff 
or  the  defendant,  and  same  is  not  in  conformity 
in  any  respect  wltb  the  provisions  of  section  826 
of  the  Civil  Code  of  Practice;  and  is  so  uncer- 
tain that  no  Judgment  can  be  rendered  upon  it, 
and  because  the  conrt  erred  In  overruling  her 
motion  for  a  venire  facias  de  novo,  to  whidi 
she  excepted." 

The  court  overruled  plaintiff's  motion  for 
a  new  trial,  and  she  appeals,  asking  a  rever- 
sal upon  the  single  ground  of  the  Inadequacy 
of  tbe  verdict  to  support  the  Judgment  en- 
tered, or  any  Judgment  whatever. 

[t]  The.  bill  of  exceptions  does  not  contain 
a  transcript  of  the  evidence,  and  for  that 
reason  appellee  Insists  that  the  judgment  of 
the  circuit  court  should  be  affirmed,  since  It 
will  be  presumed,  In  the  absence  of  the  proof, 
that  It  would  sustain  the  verdict  and  Judg- 
ment by  showing  that  appellant  had  no  case, 
and  that  defendant's  motion  for  a  peremp- 
tory Inatrnctlon  should  have  been  sustained. 
The  court,  however,  overruled  both  motions 
for  a  peremptory  instruction  and  sabmltted 
the  case  to  the  jury ;  and,  under  the  rule  above 
suggested,  the  presumption  In  the  absence  of 
the  transcript  of  evidence  is  that  there  was 
sufficient  proof  to  sustain  the  action  of  the 
court  in  submitting  the  case  to  the  Jury.  We 
have  therefore  this  single  questlou:  Was  the 
verdict  sufficient  to  sustain  the  Judgment? 

In  38  Cyc.  1868,  a  verdict  Is  defined  as  fol- 
lows: 

"A  verdict  is  the  answer  of  the  jury  ooncern- 
ing  any  matter  of  fact  in  any  cause  committed 
to  them  for  trial,  its  object  bemg  to  announce  to 
the  court  the  judgment  of  the  jury,  and  as  to 
how  far  the  teots  established  by  the  evidence 
conform  to  those  which  are  alleged  and  put  in 
iMue  by  the  pleadings,  and  also  for  which  party 
and  in  what  amount  to  render  judgment.  The 
facts  declared  by  it  constitute  the  basis  of  the 
Jadgment." 

[2]  The  same  Idea  is  expressed  In  section 
326  of  the  Code,  which  defines  a  general  ver- 
dict as  follows: 


*c»Mr  ««iM  OMSS  f  sua*  tevto  aad  iOT'HVUBaR  in  all  Btr-NnnAena  DIkmU  aM  lUezts 
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"A  general  verdict  <•  that  by  which  the  jury 
pronouncea  generally,  upon  aU  the  isanea,  for 
the  plaintiff  or  for  the  defendant" 

It  therefore  clearly  appears  that  a  general 
verdict  should  pronounce  for  the  plaintiff  or 
for  the  defendant  upon  the  Issues  presented 
to  the  jury;  otherwise  we  have  no  verdict 
A  decision  of  the  Issues  submitted  is  an  ev 
sentlal  element  of  a  valid  verdict  The  rule 
as  to  certainty  and  definlteness  In  a  verdict 
is  stated  as  follows  In  38  Cyc.  1877: 

"A  verdict  will  not  generally  be  held  invalid 
for  mere  informality  if  its  meaning  is  sufBcient- 
ly  intelligible  to  be  the  basis  of  a  legal  ju<^- 
ment,  or  if  it  can  be  made  definite  and  certam 
without  resorting  to  facts  aliunde,  as  by  a  ref- 
erence to  the  pleadings,  evidence,  or  record.  If 
possible,  a  construction  will  be  given  to  the 
verdict  which  will  make  it  effective  rather  than 
void.  tJt  res  magia  valeat  guam  pereat  Bnt  a 
verdict  is  bad  where  it  is  so  uncertain  that  it 
cannot  be  clearly  ascertained  what,  if  any,  is- 
sues were  passed  on  by  the  jury,  or  where  it  is 
not  certain  in  itself^  and  does  not  find  facts 
from  which  certainty  can  be  attains),  or  which 
cannot  be  made  certain  without  looking  out  of 
the  record,  or  which  is  otherwise  so  uncertain 
or  indefinite  as  not  to  enable  the  court  to  base 
a  legal  judgment  thereon,  or  is  inconsistent  or 
iUoi^cal.  Where  the  verdict  does  not  clearly 
find  the  matter  in  issue,  it  cannot  b«  helped  by 
intendment  or  be  corrected  or  cured  by  the 
judgment" 

In  Morlarty  y.  McDevltt  46  Afinn.  136, 
48  M.  W.  684,  the  court  said: 

"A  verdict  must  be  confined  to  the  matters  pnt 
in  issue  by  the  pleadings,  and,  if  responsive  to 
these  issues,  it  is  sufficient  It  must  be  con- 
strued with  reference  to  the  pleadings,  and  is 
sufficiently  certain  if  it  can  be  made  certain 
by  reference  to  the  record.  Although  informal, 
it  is  good  if  the  finding  of  the  matter  in  issue 
may  be  concluded  from  it  and  it  can  be  under- 
stood by  the  court    •     •    • 

"A  substantial  requisite  of  a  verdict  the  ele- 
ment of  certainty,  is  wanting;  and  while  it  is 
the  duty  of  a  court  to  mold  a  verdict  into  form 
where  uie  intention  of  the  jury  appears,  it  can- 
not be  done  with  safety  in  this  instance." 

In  Cheswdl  y.  Chapman,  42  N.  H.  65,  the 

court  stated  the  rule  as  follows: 

"For,  although  a  verdict  which  is  Informal 
and  does  not  find  the  issue  in  terms  will  be  suffi- 
cient if  a  finding  of  the  matter  in  issue  can  be 
concluded  out  of  it,  yet,  if  it  be  so  uncertain 
that  it  cannot  be  clenrly  ascertained  whether 
the  jury  meant  to  find  the  iasne  or  not  or  what 
issue  they  meant  to  find,  and  when  the  verdict 
*  ♦  ♦  could  not  be  conclusive  upon  either  ia- 
sae,  it  is  bad." 

The  books  contain  many  cases  of  Informal 
verdicts  which  nevertheless  have  been  held 
sufficient. 

In  P.,  C,  C.  &  St  L.  Ry.  Co.  v.  Darling- 
ton's Adm'x,  129  Ky.  269,  HI  8.  W.  360,  33 
Ky.  Law  Bep.  SIS,  the  verdict  read  as  fol- 
lows : 

"We,  the  jury,  find  a  verdict  for  the  plaintilf 
to  the  amount  of  $10,000  and  fix  the  blame  on 
the  Pennsylvania  Railroad  Company." 

The  appellant  company,  though  a  separate 
corporation,  was  a  subsidiary  corporation 
of  the  Pennsylvania  Railroad  CcHnpany,  and 
appellant  was  generally  spoken  of  as  "the 
Pennsylvania  Railroad"  or  "the  Pennsylvania 
Railroad  Company."  The  court  sustained 
the  verdict,  upon  the  ground  that  the  intent 


of  the  Jury  to  find  agalnat  the  defendant,  al- 
though by  an  Improper  name,  was  falljr  ex- 
predssed,  and  sufilcient  under  the  rale  that  re- 
sort might  be  had  to  tb»  pleadings  or  otb« 
parts  of  the  record  to  see  what  the  jury 
meant  by  their  verdict 

In  Williams  v.  Commonwealtb,  140  Ky.  35, 
180  S.  W.  807,  the  verdict  read: 

"We,  the  jury,  do  agree  and  find  tiie  defend- 
ant 1150  And  six  months  in  jail  and  work." 

The  court  sustained  the  verdict,  upon  the 
ground  that,  since  the  jury  could  not  have 
fixed  the  defendant's  punishment  without 
first  having  found  him  guilty,  they,  in  effect 
found  him  guilty  as  charged  in  the  indict- 
ment when  in  their  verdict  they  fixed  his 
punishment  at  a  fine  and  imprisonment. 

In  Lyklns  v.  Hamrlck,  144  Ky.  80,  137  S. 
W.  862,  the  suit  was  the  result  of  a  fi^t  be- 
tween Lyklns  and  Hamrlck.  LyMns  sued 
Hamrlck,  whereupon  Hamrlck  coonterclalm- 
ed  against  Lyklns  for  his  half  of  the  fight 
both  claiming  damages.  The  jury  returned 
this  verdict: 

"We,  the  pury.  find  that  neitlier  the  defendant 
nor  the  plaintiff  is  entitled  to  any  damace,  and 
that  each  party  pay  hia  cost" 

Under  section  889  of  the  Kentucky  Stat- 
utes, a  party  succeeding  In  an  ordinary  ac- 
tion, on  the  merits  or  otherwise,  shall  recover 
his  costs.  It  was  apparent,  therefore,  that 
the  Jury  was  without  authority  to  itass  uiioa 
the  question  of  law  presented  by  their  finding 
upon  the  question  of  costs.  So,  after  treat- 
ing as  surplusage  so  mu(A  of  the  yerdlct  as 
directed  how  the  costs  should  be  paid,  the 
court  sustained  the  verdict  because  it  had 
declared  in  terras  that  neither  party  was  en- 
titled to  any  damage.  And  in  doing  ao  it 
substantially  complied  with  the  rule  which 
required  the  Jury  to  pass  upon  the  issaes  be- 
tween the  parties. 

Again,  in  Walter  y.  LouisvlUe  Railway  Co, 
150  Ky.  662,  150  S.  W.  824,  43  L.  R.  A.  (N.  SJ 
126,  Ann.  Cas.  1014D,  441,  Walter  sued  the 
railway  company  for  negligently  injuring  his 
wagon,  and  the  jury  returned  the  following 
verdict: 

"We,  the  Jury,  do  not  find  the  defendaat 
guilty? 

The  issue  being  whether  the  defendant  was 
guilty  of  negligence,  the  yerdlct  passed  upon 
that  issue,  although  somewhat  Informally: 
and  the  court  sustained  the  verdict  Like- 
wise, in  Jackson  v.  M.  B.  &  S.  T.  Hill,  22  Ky. 
L.  Rep.  663,  68  S.  W.  434,  the  Hills  sued 
Jackson  in  ejectment,  and  for  $250  damages 
for  cutting  timber  on  the  land  In  controversy. 
Jackson  answered,  claiming  the  land  as  his 
own.  Upon  a  trial  the  jury  returned  the  fol- 
lowing verdict : 

"We,  the  jury,  find  for  the  plalntitEs,  and 
aaseas  the  damage  at  $20." 

Upon  that  verdict  the  court  entered  a 
judgment  in  favor  of  the  plaintiffs  tor  the 
land  described  in  the  petition,  and  for  $20 
damages.  Upon  appeal  Jackson  insisted  that 
the  court  could  not  pr<q;ierl7  have  rendered 
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a  Judgment  In  teTor  of  the  plaintiffs  for  the 
land,  because  tbere  was  no  verdict  upon 
which  to  baae  It.  The  court,  however,  upheld 
the  verdict,  saying  that  a  flndlng  "for  the 
plalntUfB"  must  be  understood  as  a  finding 
by  the  Jury  upon  the  issues  Joined  between 
the  parties;  and,  even  though  there  were 
several  distinct  Issues  made  by  the  pleadings, 
such  a  verdict  would  be  regarded  as  a  sub- 
stantial finding  upon  all  the  Issues,  dtlng 
28  Am.  &  Eng.  Ency.  of  Law,  356,  and  Prof- 
fat  on  Jury  Trials,  |  41fi.  It  will  be  noticed, 
however,  that  In  all  of  these  cases,  and  cases 
like  them,  there  was  really  an  afiSrmatlve 
finding  upon  the  Issue  submitted,  although 
It  was  not  fully,  or  perhaps  accurately,  stat- 
ed In  the  verdict 

But  In  the  case  at  bar  the  Jury  passed  up- 
on no  Issue  of  fact;  It  merely  attempted  to 
IW88  upon  a  question  of  law.  When,  there- 
fore, we  eliminate  as  surplusage,  as  we  must 
do  under  the  role  announced  In  Lyklns  v. 
Hamrlck,  supra,  so  much  of  the  verdict  as 
undertook  to  pass  upon  the  question  of  costs, 
tbere  Is  nothing  of  the  verdict  left  It  wlU 
not  do  to  say  that  by  silence  and  the  Im- 
proper finding  upon  the  question  of  costs 
which  was  not  submitted  the  Jury  meant  to 
say  there  was  a  finding  upon  the  Issues  of 
fact  presented  by  the  pleadings  and  the  In- 
structions. 

The  question  at  bar  Is  well  illustrated  by 
the  late  case  of  Armstrong  v.  Fiscal  Court, 
162  Ky.  564,  172  S.  W.  972,  where  we  passed 
uiran  the  validity  of  an  election  In  which  the 
voters  attempted  to  vote  upon  the  question 
of  Imposing  a  road  tax.  The  question 
as  submitted  read  as  follows:  "Are  you  for 
or  against  voting  county  bonds"  for  road 
purposes?  The  voters  were  required  to  Indi- 
cate their  decision  by  making  a  cross  mark  ei- 
ther before  fEe  word  "Yes"  or  the  word  "No" 
set  opposite  the  question,  and  they  did  so, 
2,465  voting  "Yes,"  and  1,079  voting  "No." 
But  upon  appeal  this  court  held  there  could 
be  no  election  where  the  question  was  fram- 
ed In  so  dubious  a  manner,  and  that  It  would 
not  undertake  to  say  that  In  voting  in  the 
square  marked  "Yes"  voters  were  In  favor  of 
imposing  the  road  tax,  since  It  really  meant 
that  the  voter  so  voting  was  both  for  and 
against  the  tax 

[3]  We  conclude,  therefore,  that  since  the 
verdict  passed  upon  no  Issue  submitted  to  It 
It  was  void.  It  is  insisted,  however,  that 
because  the  appellant  did  not  object  to  the 
form  of  the  verdict  at  the  time  It  was  ren- 
dered, she  will  be  held  to  have  treated  It  as 
sufficient  for  the  purposes  of  the  case,  and 
will  not  now  be  permitted  to  question  Mb 
sufficiency  or  definlteness.  It  was  so  held  in 
Walter  v.  Louisville  Railway  Co.,  supra; 
and  It  was  there  said  that  if  Walter  had  de- 
sired to  raise  the  question  of  the  sufficiency 
of  the  form  of  the  verdict,  he  should  have 
done  so  at  the  time  It  was  returned,  in  order 
that  the  court  might  then  have  required  the 


Jury  to  correct  the  form  of  its  verdict  so  aa 
to  conform  to  the  law.  And  in  Williams  v. 
Commonwealth,  140  Ky.  35,  130  8.  W.  807, 
It  was  said  the  rule  was  well  settled  In  this 
state  that,  if  a  verdict  Is  not  as  spedflc  as 
desired,  the  correct  practice  Is  to  then  and 
there,  and  before  the  Jury  is  discharged,  have 
them  reform  it  and  that  by  allowing  the 
Jury  to  be  discharged  without  objection,  and 
wlUiont  motion  to  have  them  correct  or  ex- 
tend their  verdict  a  party  will  be  deemed  to 
have  waived  all  formal  defects  in  It  See, 
also,  Olllum  v.  Commonwealth,  121  S.  W. 
446. 

[4,6]  There  is  a  marked  difference,  how- 
ever, between  the  Williams  Case  and  cases 
of  that  character,  where  the  verdict  Is  mere- 
ly informal,  but  really  passes  upon  the  issues 
submitted,  and  the  case  at  bar,  where  the 
verdict  passed  uiwn  no  issue.  In  the  first 
class  of  cases  the  verdict  is  merely  irregular, 
and  will  be  treated  as  sufficient  in  the  ab- 
sence of  an  objection  to  make  It  more  spe- 
cific, if  its  language  be  sufficient  to  show  that 
the  Jury  expressed  Its  opinion  upon  the  is- 
sues submitted ;  while  in  the  case  before  us 
there  was  no  verdict  whatever.  In  cases  of 
this  latter  class  a  party  will  not  be  presumed 
to  have  waived  any  of  his  rights  by  falling 
to  object  because  there  was  no  finding,  and 
coDsequently  nothing  in  the  verdict  to  which 
he  was  called  upon  to  object.  A  litigant  I^ 
not  required  to  object  to  a  void  verdict  In 
order  to  enable  him  to  question  its  validity. 

[I]  The  court  upon  Its  own  motion  should 
have  directed  the  Jury  to  reconsider  Its  ver- 
dict and  make  it  -nore  specific,  if  it  cared  to 
do  so ;  but  in  entering  the  Judgment  dismiss- 
ing the  petition  and  counterclaim  the  court 
went  beyond  the  lines  of  the  verdict  and  en- 
tered a  Judgment  that  was  not  sustained  by 
it.  Day  V.  Webb,  28  Conn.  140;  Gnlt  C. 
&  S.  F.  Ry.  Co.  V.  Hathaway,  76  Tex.  657, 
12  S.  W.  999;  Blank  v.  Fonsbee^  4  Munt. 
(18  Va.)  61. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


TRAVIS  et  aL  v.  BRUOB. 
(Court  of  Appeals  of  Kentucky.    Nov.  24,  1916.) 

1.  Chahfkbtt  ano  Mahttenanoe  «=»7(4)  — 
GRAHta  or  IiAND  Hklo  Advebbelt  —  Per- 
sons Bntttled  to  Object. 

Though  land  when  conveyed  was  in  the  ad- 
verse possession  of  heirs  of  the  devisee  of  tbe 
remote  grantor  whose  deed  is  not  questioned, 
sach  heirs  cannot  defeat  the  later  conveyance  as 
champertons  nnder  Ky.  St  |  210,  since,  if  it 
is  invalid,  title  would  not  go  to  such  heirs,  bat 
would  revest  in  the  immediate  grantor. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  |  65;  Dec.  Dig. 
«=»7(4).] 

2.  IHJUHCTION     «s>3o(l,  2}     —    RBSTBAINnro 

Xbkbfasb— Tmue  to  Sufpobt  Action. 
Persons  having  no  title  nor  possession  can- 
not  restrain  trespass  on  land. 

[Ed.  Note.— For  other  cases,  see  Injonction, 
Cent  Dig.  |  77;    Dec.  Dig.  <8=>35(1, 2).] 
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8.  Abvebse  Possesbion  «3»14— Necessitt  of 

ACTtTAI,  POSSEBSION   BT  ADTBBBK   CLAIMANT 

WiTHOTJT  Title. 
Under  Ky.  St.  |  401,  providing  that  "all 
deeds  of  bargain  and  sale,  deeds  to  stand  seised 
to  use,  deeds  of  release  and  deeds  of  trust  shall 
be  held  to  Test  the  possession  of  the  grantor  in 
the  grantee  to  the  extent  of  the  estate  intended 
to  be  conveyed,"  constructive  possession  is  in  the 
title  holder  of  lands,  and  he  can  be  ousted  from 
it  only  by  actual  possession  taken  by  another. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  IS  77-81;   Dec.  Dig.  «s>U.] 

4.  Adverse  Possession  ®=s368(4)— Constbuc- 
TiVE  Advebse  Possession  bt  Vendoh. 
TJnder  such  statute  the  fact  that  land  grant- 
ed was  inclosed  under  a  common  fence  along 
■with  the  lands  of  vendor,  and  after  his  death 
with  the  same  lands  when  they  passed  to  his 
devisee  and  her  heirs,  would  not  constitute  ad- 
verse possession  of  the  vendor  or  his  privies. 

fEd.  Note. — For  other  cases,  see  Adverse  Posses- 
sion, Cent.  Dig.  S;  337.  338;  Dec.  Dig.  «=»«3(4).] 

6.  Champebtt  and  Maintenance  <S=»7(2)  — 
Gbants  of  Land  Held  Advebsely— what 
CoNBTiTtnxB  "Adtebsb  Possession." 
The  adverse   possession   mentioned   in  Ky. 
St.  §1  210,  211,  avoiding  champertoua  convey- 
ances, must  be  at  least  such  actual  adverse  pos- 
session as  is  required  to  create  title,  and  must  be 
such  open  and   notorious  exercise  of  exclusive 
authority  ander  claim  of  right  as  to  give  the 
ousted  claimant  notice  of  the  hostile  holding. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  K  66-83;  Dec. 
Dig.  «=»7(!e. 

For  other  definitions,  see  Words  and  Phnues, 
First  and  Second  Series,  Adverse  Poeseasion.] 

6.  Champebtt  and  Maintenancb  «=»7(2)  — 
Gbants  of  Land  Held  Advbbselt— Pxb- 
SONS  Entitled  to  Object. 

Under  E^.  St  §§  210,  211,  avoiding  cham- 
pertous  conveyances,  if  a  ^ersoq,  although  In 
adverse  possession  of  land,  is  estopped  to  deny 
the  title  of  the  actaal  owner,  his  adverse  hold- 
ing will  not  affect  a  conveyance  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  fS  66-83;  Dec. 
Dig.  «S=s7(2).] 

7.  Advebse  Possession  «=386(1)— Bt  Vendob 
—Estoppel  to  Dent  Vendee's  Title. 

A  vendor,  remaining  in  possession  after  his 
conveyance,  is  presumed  to  hold  under,  and  not 
a^inst  his  vendee,  being  estopped  to  deny  the 
title  of  his  vendee. 

[EH.  Nota— For  ol3ier  cases,  see  Adverse 
Possession,  Cent.  Dig.  |J  498,  656,  657,  660, 
668;    Dec.   Dig.   <S=>85(1).] 

8.  Ceampxbtt  and  Maintenance  <S=:37(2)  — 
Obant  of  Land  Held  Advebselt— Adtebsx 
Possession 

Under  Ky*.  St  {§  210,  211,  avoiding  chom- 
pertous  conveyances,  where  a  vendor  has  re- 
mained in  possession,  his  privies,  succeeding 
to  such  possession,  before  they  can  assert  ad- 
verse possession  or  avoid  a  conveyance  of  the 
land  by  the  vendee  as  champertous  must  make 
open  demonstration  of  their  claim  sufficient  to 
give  notice  to  the  actual  owner  of  the  adverse 
character  of  their  holding,  and  such  as  reason- 
ably to  put  a  purchaser  upon  notice  thereof. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  SS  66-83;  Dec. 
Dig.  <S=»7(2).] 

Appeal  from  Circuit  Court,  Lyon  County. 

Action  by  Bessie  B,  Travis  and  anotber 
ai^inst  T.  A.  Brace.  Frooi  Judgment  for 
defendant,  pUUntifls  appeal.     Affirmed. 


Neiwton  W.  Utaey,  and  Utley  &  Utley,  an 
of  Eddyrllle,  for  appeUants.  Hodges  & 
James,  of  Eddyvllle,  for  aroeUee. 

HUBT,  J.  On  February  15,  1911.  J<Ab 
Boyd  executed  and  delivered  to  his  brother, 
James  Boyd,  a  deed  by  whidi  he  conveyed  to 
him  the  fee-simple  title  to  about  nine-tenths 
of  an  acre  of  land  in  Lyon  county  near  Eddy- 
rllle. Elizabeth,  the  wife  of  John  Boyd,  did 
not  join  In  the  deed,  and  thus  did  not  part 
with  her  potential  right  of  dower  in  tbe  land 
embraced  by  the  deed.  After  the  ezecutioD 
and  delivery  of  the  deed,  John  Boyd  died  tes- 
tate. His  last  will  and  testament  was  probat- 
ed in  May,  1911.  By  the  proTisIons  of  the 
will  the  testator  devised  all  of  his  property 
to  bis  surrlTing  widow  EUzabetb  Boyd,  the 
sole  devisee  In  the  will,  died  in  1915,  and  the 
lands  devised  to  ber  by  the  will  of  her  hus- 
band, passed  by  the  laws  of  descent  to  her 
two  daughters,  Bessie  Travis  and  Marie 
Boyd,  who  are  the  appellants  In  this  acdon. 

Tbe  small  portion  of  land  wbi<ai  John  Boyd 
conveyed  to  James  Boyd  was  nnimproved 
woodland,  and  was  slfuated  alongside  of  a 
roadway  and  Just  within  tbe  boundary  line 
of  a  farm  which  he  owned  and  which  was 
bounded  at  that  i)oint  by  the  roadway.  The 
entire  farm.  Including  tbe  portion  sold  and 
conveyed  to  James  Boyd,  was  inclosed  at  the 
time  of  the  sale  by  a  fence  which  extended 
around  tbe  entire  farm.  There  were  dwell- 
ing bouses  upon  tbe  farm  which  were  occn- 
pied  by  tenants.  Tbe  farm  was  divided  ty 
cross-fences  Into  fields,  and  tbe  one  in  which 
the  land  conveyed  to  James  Boyd  by  the 
deed  was  situated  was  covered  witb  trees 
and  bushes  and  was  used  for  pasture  land. 
There  were  other  fields  suitable  for  and  used 
for  cultivation.  The  deed  to  James  Boyd 
described  the  small  piece  of  land  conveyed 
by  It  by  metes  and  bounds,  and  as  being  a 
part  of  a  tract  of  land  which  had  been  con- 
veyed to  John  Boyd  by  John  Staclcer.  There 
were  no  improvements  upon  the  land  which 
was  conveyed  by  tbe  deed,  except  an  open 
pen,  which  bad  been  used  for  slaughtering 
animals,  presumably  hogs. 

John  Boyd  died  a  ^ort  time  after  the  ex- 
ecution and  delivery  of  tbe  deed  to  James 
Boyd,  but  daring  his  Ute,  nor  that  of  Eliza- 
beth Boyd,  the  record  does  not  indicate  that 
James  Boyd  performed  any  act  wUdh  indi- 
cated ownership  or  dominion  over  the  small 
piece  of  land  wliicb  had  been  conveyed  to  him 
by  John  Boyd.  Neither  does  tbe  record  dis- 
close that  John  Boyd,  after  executing  tlie 
deed,  or  Elizabeth  Boyd,  tbB  deTisee  under 
his  will,  or  tlie  appellants,  as  her  heira,  ever 
asserted  any  title  to  Uae  land  embraced  by 
tbe  deed,  or  exercised  any  dcunlnion  over  It 
or  used  or  appropriated  it  in  any  way.  It 
seems  to  have  remained  Indcaad  in  tbe 
woodland  pasture  with  the  other  lands  wblck 
John  Boyd  did  not  sell,  and  wlilch  passed 
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to  his  widow  under  bis  wUI  and  to  aitpellants 
by  InhevltaDce  from  their  mother,  and  aa  It 
was  when  It  was  sold  and  conveyed  to  James 
■Boyd,  and  untU  after  the  death  of  BUsabetb 
Boyd,  but  It  Is  not  clear  whether  or  not  It 
was  so  Inclosed  at  the  time  It  was  couTeyed 
to  appellee,  T.  A.  Bruce,  by  fames  Boyd,  as 
Marie  Boyd,  one  of  the  appellants,  testifies 
to  baring  requested  appellee  to  inclose  it 
with  a  fence,  but  It  does  not  appear  when  or 
who  removed  the  fence.  If  It  was  ever  re- 
moved, but  we  do  not  deem  it  to  be  material 
whether  or  not  it  was  still  Inclosed  In  the 
woodland  at  the  time  of  the  sale  ot  It  to  ai>- 
peUee  for  a  decision  of  the  question  before 
us.  The  pen  whi(^  was  situated  at  some 
time  or  other  upon  the  land  had  been  remov- 
ed about  one  year  before  the  trial  of  this 
case,  but  it  does  not  appear  who  it  was  that 
removed  It,  or  for  what  purpose  it  was  re- 
moved, or  whether  it  had  ever  been  used, 
or  who  it  was  that  placed  the  pen  there, 
or  whether  It  was  there  at  the  time  of  the 
sale  to  James  Boyd,  or  whether  be  placed  It 
there  afterward. 

On  the  18th  day  of  March,  1615,  James 
Boyd  sold  and  conveyed  the  small  piece  of 
land  for  the  alleged  consideration  of  $100  to 
appellee,  who  went  upon  the  land  and  cut 
down  some  small  bushes  and  one  larger  tree 
which  were  growing  u]pon  It,  and  removed 
a  portion  of  the  tree.  The  apx>cllants  then 
Instituted  this  action,  and  In  their  petition 
daimed  that  they  were  the  owners  and  In 
the  actual  possession  of  the  land,  and  that 
aa;>peUee  bad  without  right  -entered  upon 
tbe  land  and  committed  the  alleged  trespass- 
es above  mentioned,  and  was  threatening  to 
continue  to  trespass  thereon,  and  asked  that 
be  be  enjoined  from  so  doing  or  from  any 
further  interference  with  their  iMssession. 

The  appellee  by  answer  denied  the  owner- 
ship or  possession  of  the  land  by  appellants, 
and  alleged  ownership  In  himself  through 
tbe  deeds  from  James  Boyd  to  him, 
and  from  John  Boyd  to  James  Boyd.  His 
claim  to  ownership  of  the  land  was  contro-. 
verted  by  a  reply.  Tbe  trial  conrt  adjudged 
that  the  appellee  had  manifested  bis  right  to 
do  tbe  acts  complained  of  and  that  tbe  peti- 
tion be  dismissed.  The  appellants  excepted 
to  the  Judgment  and  have  appealed. 

[1,2]  James  Boyd  was  not  made  a  party 
to  ttie  suit,  and  hence  the  validity  of  the 
deed  from  John  Boyd  to  him,  under  which 
be  held  the  land,  was  not  assailed,  and  tbe 
record  does  not  contain  any  intimation  that 
tbe  deed  was  other  than  a  valid  deed  and 
conveyed  the  tittle  of  tbe  land  from  John 
Boyd  to  him.  If  tbe  title  of  James  Boyd  to 
tbe  land  In  controversy  was  valid,  the  deed 
by  wbidi  be  conveyed  it  to  appellee  vests  in 
tdm  a  good  title  to  ttie  land,  unless  tbe  otm- 
veyance  was  contrary  to  law,  and  one  of 
wblch  the  appellants  have  a  right  to  com- 
plain. No  adjudication  as  to  the  validity  of 
the  deed  from  John  Boyd  to  James  Boyd 


was  had  or  was  sought  in  tbe  action.  The 
ground  relied  upon  by  appellants  to  defeat 
tbe  title  of  appellee  to  tbe  land  is  tbe  claim 
that  they  ware  in  tbe  adverse  possession  of 
the  land  at  tbe  time  <A  the  sale  and  convey- 
ance by  James  Boyd  to  appellee,  and  hence 
the  sale  and  conveyance  to  appellee  was 
champertous  and  vdd,  and  that  he  cannot 
rely  upon  tt  as  a  defense  to  the  action.  If 
the  sale  and  conveyance  from  James  Boyd 
to  appellee  Is  void  on  account  of  the  statutes 
against  (diamperty,  this  does  not  render  the 
title  of  James  Boyd  void,  as  upon  a  rescls-  - 
slon  of  the.  contract  fW  a  sale  of  the  land 
as  between  blm  and  appellee  he  would  be 
laft  with  a  valid  titles  and  appellants  could 
not  have  a  cause  of  action  against  any  one 
for  trespassing  upon  the  lands  of  James 
Boyd.  Wash  v.  McBrayer,  1  Dana,  565 ;  Red- 
man V.  Sanders,  2  Dana,  69 ;  Griffith  v.  Dicfc- 
en,  4  Dana,  561 ;  Beaty  v.  Hudson,  9.  Dana, 
822 ;  Ohlles  v.  Cmley,  9  Daoa,  386 ;  lUug  v. 
Gray,  6  B.  Mon.  868 :  Svager  v.  Oratebfltid, 
9  Bush,  411;  Crowley  v.  Vanghan,  11  Bust), 
KIT;  Jones  v.  BientUnger,  Id.;  VangAan  v. 
Brentlitiger,  Id. ;  Luen  v.  Wilson,  85  Ky.  503, 
8  8.  W.  911.  13ie  appellants  do  not  dalm  to 
own  tbe  land  in  controversy  in  any  way  ex- 
cept as  tbe  heirs  of  EUsabetb  Boyd,  and 
through  ber  as  tbe  deirlsee  nnder  the  wUl  of 
John  Boyd.  The  will  of  John  Boyd  did  not 
devise  the  land  in  coatroveray  to  SUaabeth 
Boyd.  It  only  uudertooK  to  devise  to .  her 
tbe  property  owned  by  blmiat  tbe  time  of  bis 
death,  and  be  had  previously  sold  and  con- 
veyed this  land  to  Jajioes  Boyd,  and  was 
not  tbe  owner  of  it  at  his  death.  If  the  ti- 
tle by  James  Boyd  was  a  good  and  valid  ti- 
tle, the  appellants  cannot  complain  of  a 
champertous  transaction  between  him  and 
appellee,  as  they  would  have  no  interest  in 
it.  If  the  sale  was  void,  and  such  that  ap- 
pellee could  not  rely  upon  for  a  defense,  it 
would  still  not  avail  the  appellants  anything, 
as  they  would  have  no  cause  of  action  be- 
cause of  trespasses  upon  the  lands,  to  Which 
they  have  neither  title  nor  possession. 

[S-S]  It  is,  however,  earnestly  Insisted,  that 
appellee  having  no  title  to  the  land  in  con- 
troversy, because  of  the  champertous  nature 
of  the  deed  under  which  he  claims,  that  he 
has  no  right  to  disturb  the  possession  of  ap- 
pellants to  tbe  laud.  They  claim  to  have 
been  at  tbe  time  of  the  sale  and  conveyance 
from  James  Boyd  to  appellee  in  the  adverse 
possession  of  tbe  land,  and  that  under  the 
provisions  of  secti(Hi  211,  Ky.  St,  a  contract 
to  prosecute  a  suit  for  the  recovery  of  lands 
in  the  adverse  possesslQu  of  another  for  the 
whole  or  a  part  of  the  land,  or  for  the  whole 
or  any  part  of  tbe  profits  thereof,  is  void, 
and  that  the  parties,  to  any  such  contract 
forfeit  all  claim  to  tbe  land  under  such  pre- 
toidfid  right  or  title,  and  that  such  claim, 
right,  or  title  vests  in  tUe  commouwealtb 
and  Inures  to  the  benefit  of  tbe  occupant  of 
the  lands,  without  o£B«e  fpond.    Seotloa  21U, 
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Kj.  St,  proTldes  that  all  sales  and  convey- 
ances of  land  in  the  adverse  possession  of 
another  are  void.  It  is  not  necessary  to  de- 
termine the  meaning  of  the  provisions  of  sec- 
tion 211,  supra,  or  whether  same  has  appli- 
cation to  the  facts  of  this  case,  as  under  di- 
ther section  of  the  statutes  mentioned,  be- 
fore the  sale  and  conveyance  Is  void,  as  pro- 
vided in  secticm  210,  supra,  or  the  contract 
mentl<Hied  in  8ectl<»  211,  supra,  is  void,  or 
the  forfeiture  therein  provided  for  can  be 
lnv(Aed,  the  lands  In  controversy  must  have 
been  In  the  adverse  possession  of  persons 
who  Invoke  the  provisions  of  those  statutes 
at  the  time  of  the  sale  and  conveyance  or  at 
the  time  of  the  making  of  the  contract,  re- 
spectively. Hence,  when  It  is  determined 
whether  or  not  appellants  were  in  the  ad- 
verse possession  of  the  lands  at  the  time  of 
the  sale  and  conveyance  by  James  Boyd  to 
appellee,  their  right  to  relief  is  determined. 
It  is  an  old  rule  of  the  common  law  that, 
where  lands  are  not  in  the  actual  possession 
of  some  one,  the  constructive  possession — 
that  is  the  possession  which  the  law  vesta  in 
the  rightful  owner  because  of  his  title  and 
right  of  entry  upon  the  lands — is  In  the  one 
who  has  a  title  to  the  lands.  The  rightful 
owner  of  lands  having  such  possession,  he 
cannot  be  ousted  from  it  by  anything  except 
an  actual  possession  taken  by  another.  Jones 
V.  Conley,  2  Dana,  14;  Church  v.  Halley,  10 
Ky.  Law  Rep.  447.  In  addition  to  the  rule 
of  the  common  law.  It  is  provided  by  sec- 
tion 491,  Ky.  St: 

"All  deeds  of  bargain  and  sale,  de«da  to  stand 
seised  to  use,  deeds  of  release  and  deeds  of  trust 
shall  be  held  to  vest  the  possession  of  tbe  gran- 
tor in  the  grantee  to  the  extent  of  the  estate  in- 
tended to  be  conveyed." 

John  Boyd  was  la  jpossesslon  of  the  land 
in  controversy.  His  deed  to  James  Boyd 
shows  that  he  Intended  to  vest  the  latter 
with  a  fee-simple  title.  Hence  upon  the  de- 
livery of  that  deed  the  vendor  parted  with 
his  possession  of  the  land,  and  it  vested  In 
the  vendee.  The  vendee  could  not  be  ousted 
from  this  constructive  possession,  except  by 
an  actual  possession  taken  by  some  one.  The 
fact  that  the  land  was  Inclosed  under  a  com- 
mon fence  along  with  the  lands  of  the  ven- 
dor, and  after  him  with  tbe  same  lands,  when 
they  passed  to  his  devisee  and  from  her  to 
appellants,  would  not  by  and  of  that  fact 
become  in  the  adverse  possession  of  the  ven- 
dor nor  any  of  his  privies.  The  possession 
mentioned  in  the  statutes  against  champerty 
has  the  same  elements  which  the  possession 
that  is  necessary  under  the  statutes  of  lim- 
itation to  create  title  has,  except  that  in 
some  instances  a  possession  which  is  suffi- 
cient under  the  statutes  of  limitation  to  cre- 
ate title,  If  continued  long  enough.  Is  not 
sufficient  to  make  void  a  conveyance  nnder 
the  champerty  statutes.  In  either  case  the 
possession  must  be  an  actual  and  adverse 
possession,  "a  visible  exercise  of  exclusive 
autborlty  under  a  claim  of  right,"  and  "so 


open  and  notorious  that  the  ousted  dalmant 
may  have  notice  thereby  of  the  fact  that  lie 
is  disseised ;  that  another  claims  and  is  oc- 
cupying the  premiaes  to  the  detriment  of 
other  titles."  Interstate  Investment  Col  v. 
Bailey,  83  S.  W.  678,  29  Ky.  Law  R^.  468, 
and  many  others.  Hence  before  the  construc- 
tive possession  of  the  land  with  whldi  John 
Boyd  vested  James  Boyd  was  ousted  it  was 
necessary  for  John  Boyd  or  those  claiming 
his  adjoining  lands  nnder  him  to  take  actual 
possession  of  the  land  In  controversy,  by 
openly  exercising  exclusive  authority  over  It 
and  by  giving  James  Boyd  actual  notice  of 
the  hostile  character  of  the  holding,  or  else 
performing  such  acts  of  authority  over  it 
that  he  would  thereby  have 'notice  that  his 
possession  had  been  ousted  and  the  claim- 
ants were  holding  it  in  hostility  to  hia  tiUe. 
This  John  Boyd  was  estopped  to  do,  as  wUl 
be  hereafter  shown.  Aa  said  before,  the 
evidence  does  not  disclose  upon  the  part  of 
John  Boyd,  his  devisee  or  appellants,  that 
any  of  them  otaimed  to  own  the  land  or  as- 
serted title  to  It  or  notified  James  Boyd  of 
their  hostile  holding,  or  performed  any  visi- 
ble act  of  authority  or  dominion  over  the 
land  that  would  indicate  that  they  either 
claimed  it  or  were  holding  it  as  their  own. 
until  the  appellants  alleged  ownership  of  it 
in  their  petition,  but  in  their  evidence  they 
do  not  assert  any  claim  or  ownership  of  the 
land,  except  under  the  will  of  their  father, 
which  did  not  affe<±  the  ownership  of  the 
land  in  controversy. 

[I]  If  it  could  be  said,  as  claimed,  that  the 
land  was  in  the  possession  of  the  appellants, 
their  mother  and  father,  after  the  conveyance 
of  it  to  James  Boyd,  because  it  was  inclosed 
with  their  lands  in  a  common  field,  their 
possession  yet  could  not  have  been  an  ad- 
verse one,  as  applied  to  the  facts  of  this  case, 
under  the  statutes  against  champerty.  As 
said  in  Perry  v.  Eagle  Cioal  Co.,  170  Ky.  830, 
186  S.  W.  879; 

"It  may  be  said  as  true  that  the  possession, 
which  is  necessary  to  make  a  deed  of  conveyance 
to  a  tract  of  land  void  under  the  statute  asaiiist 
champerty  has  the  same  elements  as  an  adverse 
possession,  which  is  necessary  to  create  title  un- 
der the  statute  of  limitations;  but  a  possession 
sufficient  under  the  statute  of  limitations  is  in 
many  instances  not  a  sufficient  adverse  poaaes- 
sion  to  make  void  a  conveyance  of  land  onder 
the  statute  against  champerty.  If  a  party  is 
in  possession  of  land,  although  his  holding  may 
be  adverse,  but  if  he  is  estopped  to  deny  the 
title  of  the  actual  owner,  it  is  not  such  an  ad- 
verse holding  as  will  affect  the  conveyance  made 
by  the  real  owner  of  the  land.  Baley  v.  Deakins. 
5  B.  Mon.  161;  Castleman  v.  Combs,  etc..  7 
T.  B.  Mon.  273;  Griffith  v.  Dicken,  4  Dana,  661; 
Barret  v.  Coburn,  3  Mete  510." 

[7,  8]  In  Griffith  v.  Dlc&en,  anpra.  It  was 
said  that  a  vendor  of  land  who  after  a  con- 
veyance remains  In  possession  holds  under, 
and  not  against  his  vendee,  whose  title  he 
Is  estopped  to  deny.  The  same  principle  Is 
held  in  Snowden  v.  McKinney,  7  B.  Mon.  258. 
Where  a  vendor  remains  in  possession  of  the 
land  after  he  has  made  a  sale  of  It  it  Is 
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presumed  tbat  his  possession  Is  consistent 
with  the  deed  made  by  him,  and  not  adverse 
to  the  vendee.  Bdirena  v.  Crawford,  108  S. 
W.  288,  82  Ky.  Law  Rep.  1281;  Hndd  v. 
Monarch,  32  S.  W.  1083, 17  Ky.  Law  Rep.  883 ; 
Carpenter  t.  Carpenter,  8  Bush,  288.  John 
Boyd  was  estopped  to  deny  the  title  of  his 
vendee.  The  appellants  are  the  privies  of 
John  Boyd  and  succeeded  to  only  such  pos- 
session of  the  lands  as  he  had,  and  before 
ttiey  could  be  heard  to  assert  an  adverse 
holding  to  the  land  in  controversy  it  was 
necessary  for  them  to  have  made  an  open 
demonstration  of  actual,  adverse  occupancy 
of  the  land,  of  such  a  character  as  would 
bave  amounted  to  a  notice  to  James  Boyd  of 
the  adverse  character  of  their  holding,  and 
such  as  would  have  reasonably  put  a  pur- 
chaser upon  notice  of  the  fact  of  their  hostile 
claim.  Mayes  v.  Kenton,  64  S.  W.  728,  23 
Ky.  Law  Rep.  1062;  Shaw  v.  Revel,  61  S. 
W.  566,  21  Ky.  Law  Rep.  348;  Ross  v.  Veech, 
68  8.  W.  475,  22  Ky.  Law  Rep.  B78.  Hence 
the  appellants  have  never  had  any  possession 
of  the  land  which  was  adverse  to  James 
Boyd. 

It  is  toststed  for  appellants  tbat  appellee 
had  notice  tbat  they  were  claiming  and  hold- 
ing the  land  hostile  to  the  title  of  James 
Boyd  before  his  purchase,  but  this  is  denied 
by  appellee,  and  the  evidence,  in  our  opinion, 
does  not  fairly  sustain  the  contention. 

The  judgment  la  therefore  affirmed. 


MORGAN  ▼.  OOMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Dec  12, 1916.) 

1.  iNDIoniEHT    AND    INFOBMATION    ®=a87(S)— 

Showino  of  Past  Tbansaction— Statute. 
Under  Cr.  Code  Prae.  {  129,  requiring  that 
the  offense  be  shown  to  have  been  committed  be- 
fore finding  of  the  indictment,  in  a  prosecution 
for  unlawfully  carnally  knowing  a  female  under 
15  years,  not  the  wife  of  defendant,  the  indict- 
ment, returned  May  11,  1916,  stating  that  the 
oSense  was  committed  on  that  day,  hut  contain- 
ing verba  of  the  past  tense,  was  safflcient. 

[Ed.  I^ote.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  S  246 ;  Dec.  Dig. 
€=»87(3).] 

2.  Cbiuinal     Law      <S=>1168(6)— Appxai,— 

HABMXiESa  Erbok. 
In  a  prosecution  for  unlawfully  carnally 
knowing  a  female  not  defendant's  wife,  defend- 
ant could  not  complain  of  the  court's  action  in 
confining  the  commonwealth  to  a  specific  date 
of  offense,  on  the  ground  that  the  ruling  per- 
mitted the  commonwealth  to  fix  the  date  of  the 
offense,  when  tliere  had  been  no  sufficient  date 
charged  in  the  indictment,  which  was,  in  fact, 
flufiicieot. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Centr  Dig.  {  1985;    Dec.  Dig.  4=31168(6).] 

S.  Obihirai.  Law  <S=>667(2>— I^al— Obixbs- 
iKG  Takino  or  Testimony— Statutis. 
Under  the  statute,  giving  discretion  to  the 
trial  court  in  criminal  cases  as  to  whether  tak- 
ing of  testimonj  will  be  orda«d,  in  a  prosecu- 
tion for  nnlawfullr  carnally  knowing  a  female 
under  15  years,  wnere  the  witnesses  were  com- 
paratively  few   and   their   several   testimonies 


'  were  short,  the  trial  court  did  not  abase  its  dis- 
cretion in  refusing  to  reqi^re  the  official  ste- 
nographer to  take  the  testimony  (m  triaL 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  1589;    Dec.  Dig.  «=a667(2).] 

4.  Cbiminai.  Law  iS=»1064(6)— ApPE.i.i>-RE8- 

EEVATION   OF  GBOTJKDS  OF  REVIEW— MoTION 

voB  New  Tbial. 
Where  no  complaint  was  made  in  the  motion 
for  new  trial  of  the  trial  court's  ruling,  refusing 
to  require  the  official  stenographer  to  take  the 
testimony  on  trial,  it  cannot  be  considered  on 
appeaL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2681 ;  Dec.  Dig.  «=>1064(6).] 

5.  JUBT   «=»72(3)— Exhaustion    of   Panei^— 

COHPIBTINO  JUBY— DiSCBETION  0»  C0UBT>— 

Staidi-e. 
By  Ky.  St.  $  2247,  authority  Is  given  the 
trial  court,  after  the  regular  panel  has  been  ex- 
hausted, to 'supply  the  remaining  jurors  either 
by  drawing  their  names  from  the  wheel  or  by 
directing  the  sheriff  to  summons  them  from  the 
bystanders ;  the  decision  resting  in  the  discretion 
of  the  court. 

[Ed.  Note, — For  other  eases,  see  Jury,  Cient. 
Dig.  iS  340-342,  847;  Dec.  Dig.  ®=5.72(3).l 

6.  Cbiiunal  Law  «s>1134(6)— Appbai^-Mat- 

teb  Not  Subject  to  Exception— Statute. 
Under  Cr.  Code  Prac.  f  281,  providing  that 
decision  upon  challenges  to  the  panel  and  for 
cause,  or  upon  motion  to  set  aside  an  indict- 
ment, shall  not  be  subject  to  exception,  IJie 
Court  of  Appeals  cannot  review  the  action  of 
the  trial  court,  though  erroneous,  in  not  com- 
pleting the  jury,  after  the  panel  has  been  ex- 
hausted, by  drawing  the  remaining  members 
from  the  wheel,  instead  of  directing  the  sheriff 
to  summon  them  from  among  bystanders. 

[Ed.  Note. — For  other  cases,  see  Crimihnl  Law, 
Cent.  Dig.  i  3056 ;  Dec  Dig.  <S=>1134(5).] 

7.  Cbimihai.  Law  <g=3>1064(l).  1090(1>— Reb- 
bbvation  of  Gbounds  of  Review— Moiion 
FOB  New  Trial— Exception. 

A  supposed  error,  not  relied  on  in  the  mo- 
tion for  new  trial,  or  incorporated  in  the  bill  of 
exceptions,  under  the  rule  of  appellate  practice 
in  the  Court  of  Appeals,  caimot  be  considered 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
CJent.  Dig.  H  2653,  2676,  2807;  Dec  Dig. 
«»=»1064(1),  1090(1).] 

8.  Cbiuirai.  Law  4ss614(8)— Ikstbuoixons 
—Issues. 

In  a  prosecution  for  unlawfully  knowing  a 
female  under  15  years,  where  both  defendant 
and  the  girl  denied  any  illegal  act,  the  court 
properly  refused  to  submit  to  the  jui^  the  ques- 
tion of  defendant's  guilt  of  adultery. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  SS 1979, 1986 ;  Dec.  Dig.  ®=3814(3).] 

9.  Cbiminal  Law  «=741(1)— Submission  of 
Issue,  of  Guilt— Evidence. 

If  there  is  any  evidence  looking  to  the  de- 
fendant's guilt,  it  IS  the  trial  court's  duty  to  sub- 
mit the  issue  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1705,  1718,  1727,  1728;  Dec. 
Dig.  «=>741(1).] 

10.  Rape  «=>57(1)  —  UWLAWrui,  Carnal 
Knowlebob— GuII^^— QuBsnoN  fob  Jubt. 

In  a  prosecution  for  camallv  knowing  fe- 
male under  15  years,  case  held  for  jury  under 
the  evidence  as  to  defendant's  guilt. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  {  87;    Dec.  Dig.  ♦»57(1).] 

11.  Cbiminal  Law  <8=»1170(1)  —  Appeai,  — 
Habmlb^  Ebbob — Evidence. 

in  a  prosecution  for  carnally  knowing  a  fe- 
male under  16,  where  defendant  asked  the  girl 
her   age,   to   which   she   replied   she   had   been 
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taught  that  she  was  bom  in  1898,  and,  after 
the  commonwealth's  objection  was  sustained,  de- 
fendant avowed  that  if  i)ennitted  he  would  prove 
by  the  witness  that  there  was  no  record  of  her 
age,  but  that  she  had  always  l>een  taught  that 
she  was  born  in  1898,  the  court  not  withdrawing 
the  testimony  from  the  jury,  who  only  heard  the 
objection,  and  that  it  was  sustained,  any  error 
in  refusing  to  admit  the  testimony  was  harm- 
less, as  defendant  got  its  benefit 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  iS  Z14B,  8149-^162;  Dec  Dig. 
«=3ll70^1).] 

Appeal  from  Clrcnlt  Ooort,  Lewis  Ooonty. 

Hari7  L.  Morgan  was  convicted  of  unlaw- 
fully carnally  knowing  a  female  under  16 
and  not  his  wife,  and  he  appeals.  Judgment 
affirmed. 

Allen  D.  Cole  and  H.  W.  Oole,  botti  of 
liaysTille,  S.  J.  Pugh,  of  Vancebnrg,  and  W. 
B.  Proctor,  of  Morehead,  for  appellant.  M. 
M.  Logan,  Atty.  Gen.,  and  Overton  S.  Hogan, 
Asst.  Atty.  Gen.,  for  the  Commonwealtli. 

THOMAS,  J.  Tbe  appellant,  Hariy  L. 
Morgan,  was  convicted  In  the  Lewis  circuit 
court  of  tbe  offense  denounced  by  section 
1155  of  the  Kentucky  Statutes,  that  of  unlaw- 
fully' carnally  knowing  Sallie  Keeton,  alias 
Sallle  Trumbo,  a  female  under  16  years  of 
ag;e,  and  not  the  wife  of  defendant.  The 
Jnry  fixed  hla  punishment  at  confinement  In 
the  penitentiary  for  a  period  not  less  than 
10  years,  nor  more  than  10  years  and  1  day. 
Prom  the  Judgment  rendered  upon  that  ver- 
dict and  refnsing  to  grant  him  a  new  trial, 
defendant  prosecutes  this  ai)peal. 

Numerous  alleged  errors  are  urged  upon 
us  for  a  reversal  of  the  Judgment,  but  we 
deem  it  necessary  to  consider  briefly  only 
the  following:  That  the  demurrer  to  the  In- 
dictment shonld  have  been  sustained;  that 
the  conrt  In  refusing,  upon  motion  of  the  de- 
fendant, to  require  the  official  stenographs 
to  take  the  evidence  heard  upon  tbe  trial; 
that  the  defendant's  motion  to  require  the 
remaining  three  Jurors,  after  the  regular 
panel  had  been  exhausted,  to  be  drawn  from 
the  wheel  Instead  of  summoned  from  the  by- 
standers; that  the  motion  of  defendant  to  re- 
quire another  than  Likens,  the  deputy  sherifC, 
to  summons  the  bystanders;  that  the  motion 
In  arrest  of  Judgment  after  the  verdict  should 
have  been  sustained;  that  tbe  court  should 
have  given  an  Instroctlon  autherlElng  a  ooch 
vlctlon  for  adultery;  that  Incompetent  evi- 
dence was  admitted  and  competent  evidence 
refused,  and  that  a  peremptory  Instruction 
should  have  been  given  to  find  Uie  defendant 
not  guilty,  offered,  at  the  close  of  tbe  com- 
monwealth's testimony;  and  at  tbe  close  of  all 
the  testimony, 

[1]  Tbe  first  indictment  was  returned  on 
tbe  25th  day  of  May,  1915,  directly  after 
which  the'  defendant-  was  arrested  and  exe- 
cuted bond.  On  the  11th  day  of  May,  1916, 
an  order  was  altered,  quashing  the  indict- 
ment and  resubmitting  the  case  to  the  grand 
Jury,  whicb,  on  that  day,  zetuxoed  the  indict- 


ment upon  whldt  tbe  trial  was  had.  The 
Indictment  Is  In  the  usual  form,  but  it  states 
that  the  offense  was  oommltted  on  that  day 
(May  11,  1916),  and  there  Is  no  express  state- 
ment in  it  that  tbe  offense  was  committed 
before  the  finding  of  tbe  Indictment.  It  is 
therefore  Insisted  that  there  is  a  failure  to 
comply  with  the  provisions  of  section  129  of 
the  Criminal  Code,  in  that  tbe  requirement 
therein  that  the  offense  must  be  shown  to 
have  been  conunltted  before  the  finding  of  tbe 
Indictment  is  not  compiled  with. 

Tbe  statement  of  a  fact  may  be  made  in 
many  ways.  There  is  no  prescribed  form  of 
ezpresgion  which  tbe  indictment  must  contain 
in  order  to  show  that  the  thing  epokea  of  la 
a  past  transaction,  and  any  language  which 
in  its  ordinary  acceptation  would  indicate 
that  the  stated  fact  occurred  at  an  anterior 
time  as  required  by  the  law  is  sufficient,  and 
if  the  language  used  Justifies  the  interpreta- 
tion that  will  uphold  the  proceeding,  such 
interpretation  will  be  given  it,  rather  than 
to  defeat  the  proceedings  of  courts  in  tbe  in- 
vestigation of  crime  by  hypercritical  criti- 
cisms or  metaphysical  technicalities.  Rut- 
land V.  Commonwealth,  160  Ky.  77,  169  S.  W. 
584.  Besides,  the  court  bad  under  considera- 
tion tbe  precise  question  here  in  the  two  cas- 
es of  Williams  v.  Commonwealth,  18  S.  W. 
1024,  13  Ky.  Law  Bep.  893,  and  Gommon- 
wealtb  V.  Miller,  79  Ky.  451.  In  the  former 
case  the  indictment  was  returned  on  tbe  28th 
day  of  December,  1891,  and  It  was  stated 
therein  that  tbe  offense  had  been  committed 
on  the  29th  day  of  December,  1891,  and  tbere 
was  no  statement  that  the  commission  of  the 
offense  occurred  before  the  finding  of  tbe  in- 
dictment. The  indictment,  however,  did  con- 
tain, as  does  tbe  one  in  this  case.  In  the 
charging  paragraph,  referring  to  the  time, 
verbs  of  the  past  tense  by  saying  that  the 
defendant  "Did  break  open  and  enter  the 
depot  building  and  did  steal  and  carry 
away,"  etc.,  and  this  court,  in  holding  this 
language  in  the  indictment  to  sufficiently 
comply  with  tbe  section  of  the  Code,  supra, 
said: 

"Here  the  indictment  found  on  the  28th  ot 
December  puts  the  acts  of  the  appellant  in  the 
past  tense,  and  we  cannot  esoape  the  oonda- 
sion  that  such  naat  tense  refers  to  tisM  anterior 
to  the  flndtng  of  tbe  Indictment." 

If  the  using  of  verbs  Indlcatlag  ISm  past 
tense  is  sufficient  to  overcome  the  expressed 
statements  in  tbe  indictment  that  the  of- 
fense occurred  on  tbe  day  fMlowlng  its  re- 
turn, a  fortiori  would  it  be  sufficient  where 
th»  Indictment  fixes  the  date  of  the  commis- 
sion of  the  offense  on  the  same  day  that  It 
was  found  and  returned.  In  the  latter  case 
referred  to  the  Indictment  was  returned  on 
the  24th  day  of  November,  1880,  and  the  of- 
fense therein  was  charged  to  have  been  com- 
mitted on  that  same  day.  For  the  same  rea- 
son the  court  held  the  indictment  good  and 
said: 
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"Although  it  mmld  hate  been  better  and  mon 
accurate  to  haye  stated  in  express  tenna  that 
the  offense  was  committed  before  the  finding  of 
the  indictment,  the  words  used  deariy  imply 
such  to  have  been  the  fact." 

We  are  tberefore  convinced  that  the 
court  proi)eriy  overruled  the  demurrer  to  the 
indictment;  and,  inasmuch  as  the  motion  in 
arrest  of  Judgment  was  based  upon  this  same 
ground,  it  was  also  properly  ovenxQed. 

[2-8]  There  is  another  complaint  made, 
which  we  failed  to  mention,  of  the  action  of 
the  court  in  requiring  the  commonwealth 
to  elect  what  particular  act  constituting  tJie 
offense  It  would  rely  on  in  the  trial,  defend- 
ant insisting  that  this  was  error  because  it 
permitted  the  commonwealth  to  fix  the  date 
of  the  commisBion  of  the  offense,  when  there 
had  been  no  mffldent  one  as  contended  cbarg< 
ed  In  the  Indictment.  Inasmndh  as  we  have 
seen  that  the  defendant  Is  in  error  as  to  the 
BufBdency  of  the  tedlctmeBt,  be  certainly 
cannot  complain  of  the  action  of  tlie  court  in 
confining  the  commonweftlth  to  a  specific 
date,  as,  conceding  the  indictment  to  be  good, 
as  we' have  found,  it  wonid  have  been  error 
prejudicial  to  the  defendant  for  the  court 
not  to  have  done  so.  Newsom  v.  Common- 
wealth, 146  Ky.  627,  140  8.  W.  1042;  Mc- 
Qreary  v.  Commonwealth,  1S8  Ky.  614,  16S 
S.  W.  961;  these  caftes  holding  that  upon 
trials  under  this  character  of  Indictment,  tlie 
c<Hnmonwealtb  should  be  required  to  direct 
Its  evidence  to  a  spedflc  date,  although  evi- 
dence of  the  comimisslon  of  the  ofCense  at 
other  tiipes  might  be  heard  as  corroborative 
of  the  mala  act  involved.  Neither  do  we 
think  it  was  prejudicial  error  to  refuse  to 
reQulre  the  official  stenographer  to  take  the 
testimony  upon  the  trial.  The  statute  upon 
the  subject  gives  a  discretlonery  authority 
to  the  coqrt  in  the  trial  of  criminal  cases  as 
to  whether  the  taking  of  the  testimony  will 
be  so  ordered.  In  view  of  the  fact  that  there 
were  comparatively  few  witnesses,  and  each 
of  their  testimony  was  very  short,  we  do 
not  think  that  the  discretion  possessed  by  the 
court  in  regard  to  this  matter  was  abused. 
There  is  nothing  appearing  in  the  record  to 
aihow  that  any  of  the  rights  of  the  defend- 
ant were  prejudiced  by  this  refusal.  Be- 
sides, there  is  no  complaint  made  of  this 
mllng  of  the  court  la  the  motion  for  tk  new 
trial,  and  It  therefore  cannot  be  considered, 
regardlesB  of  the  natore  of  flis  error  tarn- 
plained  of. 

(<]  OaaMirtDg  thtt  tora  complaints  cODr 
cemliig  the  alleged  emirt>0f  ttie  ootort  in  not 
completing  the  pand  of  the  Jury  by  draw)- 
iBg  tha  remalnlag  mambeia  from  the  wheel, 
and  tlte  one  objecting  to  the  summoning  of 
bystanders  by  the  deputy  edieriff,  Ukens,  it 
Is  sa;fflclent  U^  say  th^t,  under  the  provislouB 
of  section  2247  of  tibe  Kentucky  Statutes 
authority  is  given  to  the  trial  court,  after  the 
regular  panel  haa  been  exhausted,  as  occur- 
red in.  tUs,  case,,  to  supply  the  remaining 
jtuen*  elthar  by, drawing. t^eir  names  from 

180  s.w.-ao 


the  wheel,  or  directing  the  sheriff  to  summons 
them  from  the  bystanders,  and  If  it  be  con- 
ceded that  the  discretion  given  to  the  oourt 
in  that  section,  if  abused,  would  be  reversi- 
ble error,  the  answer  Is  that  there  is  nothing 
showing  that  such  dlscretloa  was  abused  In 
this  case.  Further,  under  the  provisions  of 
section  281  of  the  Grtmlnal  Code,  we  could 
not  review  this  action  of  the  court,  although 
erroneous.  Deaton  v.  Commonwealth,  157 
Ks.  308,  163  8.  W,  204,  and  authorities 
therein  dted. 

it]  The  motion  objecting  to  the  summon- 
ing of  the  bystanders  by  the  deputy  sheriff, 
Likens,  was  son^t  to  be  supported  by  the 
afBdavlts  of  defendant  and  his  attorney  that 
this  deputy  was  hostile  to  defendant;  but, 
according  to  the  record,  these  affidavits  were 
not  filed  until  after  the  Jurors  had  been  sum- 
moned, the  Jury  completed  and  sworn  to  try 
the  case.  It,  therefore,  becomes  unnecessary 
for  us  to  determine  whether  the  ruling  of  the 
court  would  have  been  prejudicial  error  if 
it  had  been  informed  by  the  afQdavlts  before 
the  summoning  of  the  Jury  of  the  grounds  of 
the  objections  made  by  the  defendant,  fur- 
thermore, this  supposed  error  Is  not  relied  on 
in  the  motion  for  a  new  trial,  nor  Is  it  incor- 
porated In  the  bUI  of  exceptions,  and  under 
the  rule  of  appellate  practice  in  this  court  it 
cannot  be  considered  by  ns'  on  this  appeal. 

[I]  Considering  the  alleged  error  of  the 
failure  of  the  court  to  give  an  instruction 
submitting  the  defendant's  guilt  of  the  of- 
fense of  adultery,  it  will  only  be  necessary  to 
say  that  the  facts  of  this  case  did  not  au- 
thorize such  an  instruction,  even  if  It  be  con- 
ceded that  the  offense  of  adultery  in  a  lower 
degree  of  the  one  for  which  the  defendant 
is  indicted,  within  the  terms  of  section  263 
of  the  Criminal  Code  of  Practice.  This  court 
had  under  oooaideration  a  similar  questlou 
in  the  case  of  Jones  v.  Commonwealth,  164 
Ky.  762,  169  8.  W.  668.  However,  the  offense 
in  that  ease  was  charged  to  liave  been  com- 
mitted upon  an  idiot  instead  of  one  nnder  16 
years  of  age.  The  same  complaint  was  made 
in  that  case  as  is  made  here,  bat  the  failure 
of  the  court  to  so  Instruct  the  Jury  was  de- 
termined therein  not  to  have  been  erroneous. 
It  might  be  argued,  liowaver,  that  the  case 
would  be  different  where  an  Idiot  was  in- 
volved from  one  where  the  female  was  a 
sane  person,  but,  however  this  may  be,  in 
tlie  case  «e  are  oonsiderinx  no  act  offending 
the  law  la  admitted  by  ^tber  participant; 
on  the  eontniy,  eacdi  of  them  denies  it,  and 
If  no  act  was  coiamitted  whi^  would  oonsti- 
tnte  aduttery,  it  Is  eectadaly  not  objectifoiahle 
to  refuse  to  submit  that  tmeetlon  to  the  Jury, 
asd:  wc  ttierellDre  find  ao  merit  ia  this  con- 
tentlm. 

[f,  !•}  Ia  considering,  the  remaining  alleg- 
ed! etnt,  It  becomes  necessary  to  giive  a  short 
iBVle«  of  tHe  testimony.  Aeeording  to  the 
<H>ty  ejemUaaaa  to  the  offense,  U  oocurred  the 
lattw  part  e(f  KebruarVi  1010,  and  bis  tea- 
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Umony  as  stated  in  the  record. In  tiarratiTe 
form  Is: 

"My  name  1>  Charley  Oabome.  I  am  17 
years  old,  past.  I  liye  oat  on  Laurel  in  this 
county.  I  Know  the  defendant,  Harry  Ij.  Mor> 
gan.  He  lives  out  in  my  neighborhood  in  sight 
of  us.  I  work  on  a  farm.  I>efendant  works  at 
'ginning  around.'  I  have  known  Sallie  Keeton 
tor  2  or  3  years.  I  first  saw  her  the  year  she 
came  to  defendant's  house  to  stay.  She  has 
been  there  about  2  years.  She  was  working 
there,  and  I  saw  her  often.  I  saw  defendant 
and  Sallie  Keeton  together  often.  I  saw  them 
together  near  his  bam  towards  the  last  of  Feb- 
ruary, 1916.  I  was  before  the  grand  jury  in 
May,  1915,  and  this  was  in  February  before 
that.  When  I  first  saw  them  they  were  laying 
on  a  pile  of  hav..  They  were  on  tne  side  of  the 
hill  from  the  house.  She  was  laving  on  her 
back  and  he  was  laying  on  top  of  her  with  his 
face  down.  He  was  moving  up  and  down.  I 
was  36  or  40  feet  from  them.  It  was  alioat 
sundown.  I  did  not  see  them  very  long.  They 
were  not  down  there  over  a  minute  and  a  haS 
after  I  saw  them.  Harry  got  np  first,  and  he  held 
his  hands  down  and  helped  her  up,  and  then  put 
his  hands  down  like  he  was  buttoning  his  pants. 
I  have  seen  them  together  other  tmies,  have 
sem  them  going  up  and  down  the  road  together. 
This  all  occurred  in  Lewis  county,  Ky." 

His  testimony,  as  shown  upon  cross-ex- 
amination, developed  nothing,  as  we  see  it, 
to  weaken  that  given  by  him  on  his  examina- 
tion In  chief.  He  states  that  the  place 
where  he  testified  about  conld  not  have  been 
seen  from  the  defendant's  house,  or  any 
neighboring  house,  because  of  obstructions 
which  consisted  of  trees  and  farm  buildings. 
Another  witness,  who  was  present  at  the 
birth  of  a  child,  about  7V&  months  from  the 
time  testified  to  by  the  witness,  Osborne, 
testified  as  follows: 

"I  guess  I  am  about  61  or  62  years  old.  I  live 
out  at  Buggies  in  Lewis  county  and  acted  as 
midwife,  and  'so  acted  for  about  40  years.  1 
never  met  Harry  Morgan  but  once  in  my  life. 
He  came  to  my  qpuse.  I  practice  midwifery.  I 
never  met  Salue^eeton  but  once.  It  was  along 
about  September  1916.  Apples  were  getting  big, 
and  pawpaws  were  gettizig  ripe.  I  should  smile 
that  I  was  with  SaOie  Keeton  when  she  gave 
birth  to  a  child,  and  acted  as  midwife  at  its 
delivery.  It  was  a  girl.  After  Sallie  gave  birth 
to  the  baby,  I  saw  Dr.  Morgan  at  my  house. 
Gould  not  say  just  how  long  it  was  after  the 
birth.  He  said  he  was  Dr.  Morgan,  and  asked 
me  if  I  attmded  the  birth  of  that  baby,  and 
asked  me  to  see  the  record  book,  which  I  had 
made  and  kept  a  record  of  births,  as  required  by 
law,  and,  thinking  that  because  he  was  a  doctor 
he  had  a  right  to  see  the  record,  I  gave  it  to 
him.  When  I  showed  it  to  him  he  just  jerked 
out  that  leaf  and  stuck  it  in  bis  pocket  He 
said  it  was  an  illegitimate  child." 

Other  vrltnesses  testified  that  dnrlng  the 
time  that  the  infant  female  lived  at  the  house 
of  defendant  they  had  frequently  seen  them 
together  alone,  and  upon  occasions  they 
would  disappear  In  the  forest  and  be  gone 
for  quite  awhile.  Others  testified  that  after 
the  birth  of  the  diild  the  defendant  admitted 
to  them  that  he  was  guilty  of  Its  parentage, 
although  this  is  denied  by  both  the  defendant 
and  the  mother  of  the  child.  It  is  shown, 
however,  that  the  latter  made  similar  state- 
ments to  different  witnesses.  The  defendant 
before  the  occasion  spoken  of  by  the  witness, 
Mrs.  Young,  had  carried  the  mother  of  the 


child  to  the  home  of  hia  brotber-lo-law,  a 
Mr.  Lisle,  who  lived  in  Rowan  county,  and 
he  frequently  wrote  her  letters  while  she  was 
staying  at  his  brother-in-law's  house,  al- 
though there  is  nothing  showing  the  contents 
of  these  letters.  Some  time  before  the  insti- 
tution of  the  prosecution  the  defendant  left 
Lewis  county  and  went  to  Harrison  county, 
wUere  he  was  arrested.  After  his  arrest,  and 
while  he  was  being  conveyed  back  to  Lewis 
county  in  charge  of  two  officers,  he  requested 
to  be  permitted  to  get  off  at  Winchester, 
through  which  they  passed,  and  haye  a  oon- 
veraatlon  with  the  girl,  but  this  was  refused 
him.  One  of  the  ofiicers  got  off  at  that  place 
to  take  charge  of  the  girl  and  carry  her  back 
to  Lewis  county,  and  the  defendant  gave  to 
Mm  a  note  addressed  to  the  girl,  saying: 
"Sally,  don't  get  scared  and  say  nothing, 
but  come  along  with  him."  There  is  also  tes- 
timony that  the  girl,  on  different  occasions, 
accused  different  persona  of  b^ng  the  father 
of  her  child.  In  eadbt  instance  where  the 
defendant  or  other  witness  was  contradicted 
hi  any  statement  made  by  them,  and  for 
whidi  the  foundation  had  been  laid,  the  prop- 
er admonition  was  given  by  the  court,  al- 
though this  was  unnecessary  as  to  any  guilty 
testimony  on  behalf  of  the  defendant  There 
are  other  drcnmstances  which  we  do  not 
deem  It  necessary  to  relate,  but  we  will  say, 
however,  that  the  denials  of  the  partldpattng 
parties  are  of  such  a  nature  as  not  to  be  alto- 
gether convincing.  Under  this  testimony,  In 
the  light  of  the  rule  in  criminal  cases  that  if 
there  is  any  evidence  looking  to  the  defend- 
ant's guilt.  It  is  the  duty  of  the  court  to 
submit  the  issue  to  the  Jury,  it  surely  cannot 
be  contended  that  the  peremptory  instruction 
to  find  the  defendant  not  guilty  should  have 
been  given  upon  the  ground  of  insufficient 
evidence  of  the  defendant's  guilt,  as  this, 
and  the  alleged  defect  in  the  indictment, 
which  we  have  considered,  was  the  only 
ground  upon  which  such  instruction  was  of- 
fered, we  conclude  that  it  was  properly  re- 
fused. 

[11]  The  only  evidence  admitted  or  refused 
which  we  deem  it  necessary  to  consider  Is 
that  offered  in  behalf  of  the  defendant  from 
the  girl,  Sallie  Keeton.  She  was  asked  as 
to  her  age,  or  rather  as  to  the  date  of  her 
birth,  to  whi<ai  she  answered:  "I  have  been 
taught  that  I  was  bom  in  189a"  Immediately 
after  the  making  of  this  answer  the  com- 
monwealth objected  to  the  testimony  in  this 
language: 

"Plaintiff  objects  to  what  the  witness  stated 
about  what  she  had  been  taught  as  to  her  age. 
Objections   sustained,  and  defendant  excepts." 

Aa  avowal  was  then  made  by  the  defend- 
ant in  this  language: 

"The  defendant  states  that  if  permitted  he  will 
prove  by  the  witness  Sallie  Keeton  that  there  is 
no  record  of  her  age,  but  she  has  always  been 
taught  that  she  was  bom  on  June  22,  1888." 
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It  may  be  concedM  fbat  the  diaracter  of 
testimony  referred  to  as  to  one's  age  lorma 
an  exception  to  tbe  rule  aa  to  the  Introdno- 
tlon  of  hearsay  testimony,  especially  so  U 
the  Information  was  received  from  those  suf- 
ficiently nearly  associated  with  the  person 
whose  age  is  In  controversy  as  it  may  be 
presumed  that  they  knew  the  facts;  as,  if 
that  Information  comes  from  a  member  of 
the  Immediate  family,  and  notably  so  if  from 
'  either  parent.  But  the  avowal  as  made  does 
not  state  from  whom  the  witness  bad  been 
taught  as  to  the  date  of  her  birth.  For 
angbt  that  appears  it  may  have  been  told  to 
her  by  some  one  who  stood  in  no  position 
whatever  to  know  in  regard  to  that  fact 
However  that  may  be,  according  to  the  rec- 
ord, the  statement  was  made  to  the  Jury  by 
tbe  witness  in  the  exact  language  of  the 
avowal,  and  was  never  withdrawn  by  the 
court;  there  being  no  motion  made  to  that 
effect  by  tbe  defendant  All  that  the  jury 
heard,  if  indeed  that  mu«di,  was  tbe  objec- 


tl<H>  to  the  testimony,  and  that  tt  was  sus- 
tained. Under  such  circumstances,  we  are 
unable  to  see  wherein  the  defendant  failed 
to  get  the  benefit  of  the  witness'  testimony 
upon  this  point  conceding  that  it  did  not 
possess  the  vice  hereinbefore  referred  to, 
and  we  therefore  conclude  that  this  error,  if 
one,  was  not  prejudicial  to  the  rights  of  the 
defendant. 

The  grandfather  of  the  girl,  as  well  as 
her  aunt,  testified  that  they  were  present  at 
her  birth,  which  occurred  on  the  22d  day  of 
June,  1809,  which,  of  course,  would  make  her 
16  years  old  on  the  22d  day  of  June,  1915, 
about  6  months  after  the  offense  Is  alleged  to 
have  been  committed. 

Upon  the  whole  case  we  are  constrained  to 
the  conclusion  that  none  of  the  errors  com- 
plained of  are  sufficient,  under  section  340 
of  the  Criminal  Oode,  to  authorize  Us  to  re- 
verse the  Judgment  and  it  is  therefore  af- 
firmed. 
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TINDEIi  y.  STATE.     (No.  4122.) 

{Court  ot  Oriminal  Appeals  of  Texas.    June  14, 
1916.    On  Behearing,  Oct  4,  1916.) 

1.  Cbhrnai.  Law  «s3688(2)— ComxNtrAROB— 

DlLIQENCK. . 

Overruling  motion  for  continnance  for  ab- 
sent witness  was  not  error,  under  evidence 
showing  lacJc  of  diligence  in  that  accused  and 
bis  father  knew  long  prior  to  trial  that  the 
witness  was  outside  the  state,  but  made  no  ef- 
fort to  secure  his  attendance,  and  did  not  know 
his  whereabouts  at  time  of  trial,  or  whether  he 
would  ever  return. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  1336,  1341 ;  Dec.  Dig.  «=> 
«98d).l 

2.  Cbiminai.  Law  «=>608  —  Continuanct — 
Absknt  WrrNKBS— StmnoiERCY  of  Show- 
in  a. 

Overruling  motion  for  continuance  for  ab- 
sent witness  is  not  error  when  there  is  no  show- 
ing as  to  whereabouts  of  the  witness,  or  that 
he  oould  be  produced,  or  would  testily  as  in- 
dicated in  the  motion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  1350,  1364-1368;  Dec.  Dig. 
<S=9e08.] 

3.  Cbiminai.  Law  «=9901— Waivieb  of  Ob- 
JBCTiON— Motion  to  Dibkct  Vebdiot. 

Where,  after  defendant's  motion  for  directed 
verdict  at  close  of  state's  evidence,  he  intro- 
duced evidence,  and  the  state  rebutted,  the 
court  on  appeal  will  consider,  on  the  correct- 
ness of  the  ruling,  all  the  evidence,  and  not 
merely  the  state's  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  2124;   Dec  Dig.  «=9901.] 

4.  Seduction   4=»46— Cobbobobation— Smm- 

OIENGT. 

While  the  seduction  prosecutrix,  as  an  -  ac- 
<»>mp]ice,  must  be  corroborated  by  evidence 
tending  to  connect  the  accused  with  the  of- 
fense, corroboration  need  not  extend  to  every  es- 
sential of  the  offense,  and  refusal  of  instruction 
to  acquit  unless  she  was  corroborated  both  as 
to  intercourse  and  promise  of  marriage  is  not 
error. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  H  83-86;    Dec.  Dig.  <8=»46.] 

On  Behearing. 
IS.  Seduction    4=>46  —  Cobbobobation— Bvi 

SKNCE. 

Evidence  held  to  corroborate  prosecutrix  on 
issue  of  promise  of  marriage. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  iS  83-86;    Dec.  Dig.  «=>46.] 

6.  Cbdhnai,  Law  «=»598(5)— Continuanob— 

DiLIOENCK. 

Where  subpoena  for  witness  at  the  term 
prior  to  trial  was  returned  not  served,  and  ac- 
cused coi^d  have  then  learned  that  vritnesa  had 
left  the  count7,  the  requirement  of  diligence 
authorizing  continuance  is  not  met  by  merely 
issuing  new  subpoena  just  prior  to  trial  and  sev- 
eral months  after  the  first  return. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1336,  1330;  Dec.  Dig.  <S=3 
698(5).] 

Appeal  from  District  Court,  McCoUoch 
County;    John  W.  Goodwin,  Judge. 

Edwin  Tlndel  was  convicted  of  seduction, 
and  he  appeals.  Affirmed.  On  motion  for 
rehearing.    Motion  overruled. 


Adklns  ft  Adklns  and  Sam  McCoUnm,  all 
of  Brady,  tor  appellant  C.  0.  McDonald, 
Asst.  Atty.  Oen.,  for  the  State. 

HABPER,  J.  Appellant  was  convicted  oC 
seduction,  and  his  punishment  assessed  at 
three  years'  confinement  in  the  state  pen- 
itentiary. 

[1]  The  fliBt  bill  of  exceptions  relates  to 
the  action  of  the  court  in  overruling  his  ap- 
plication for  a  OHitlnuanee.  Appellant  was 
Indicted  at  the  Sept«nber  term,  1916,  of  the 
district  court  of  McCuUocb  county,  while  this 
trial  was  had  at  the  February  term  of  said 
court  in  1916l  When  the  case  was  called  for 
trial  on  February  23d  aM>ellant  moved  to 
continue  the  case  on  account  of  his  failure  to 
secure  the  attendance  of  Messrs.  Pinkney 
King  and  H.  B.  Batbbum.  Appellant  states 
he  expects  to  prove  by  King  that  frequently 
during  the  years  1914  and  1915  he  had  carnal 
knowledge  of  the  prosecutrix,  Eda  Bell  Caa- 
tleman,  and  by  Rathbum  that  be  had  inter- 
course with  the  prosecutrix  the  same  time 
from  August,  1914,  to  August,  1915;  that 
being  the  time  Bathbum  resided  in  McCul- 
loch  county.  The  materiality  of  such  testi- 
mony readily  appears,  If  they  would  so  tes- 
tify, as  this  is  a  case  of  seduction,  and  ap- 
pellant Is  alleged  to  have  seduced  the  prose- 
cutrix In  May,  1916.  When  this  trial  was 
had  the  girl  and  her  mother  both  testify  that 
she  was  only  16  years  of  age ;  consequently 
in  1914  she  was  under  15  years  of  age ;  there- 
fore It  would  not  be  reasonable  to  expect  nor 
could  either  of  the  witnesses  have  been  re- 
quired to  testify  they  had  intercourse  with 
the  girl  in  1914.  It  would  have  made  them 
guilty  of  rape  to  have  so  testlfled.  As  to 
the  witness  Pinkney  King,  it  appears  that, 
when  a  complaint  was  filed  against  appel- 
lant In  August,  1916,  charging  him  with  se- 
duction, his  father  went  to  Pinkney  King 
and  had  a  conversation  with  him,  and  that 
King  at  once  left  the  country.  Appellant's 
father  had  a  subpoena  Issued  for  him  in  Sep- 
tember, 1916,  and  the  return  showed  that 
King  had  left  McCulloch  county.  Thus  no- 
tice Is  traced  directly  home  to  appellant  and 
his  father  that  King  had  left  McCulloch  coun- 
ty at  least  in  September,  1915,  consequently 
an  additional  subpoena  Issued  to  McCulloch 
county  in  December,  1915,  would  be  wholly 
lacking  in  diligence.  In  justice  to  counsel 
who  appeared  in  this  court  in  behalf  of  ap- 
pellant, we  will  state  that  they  stated  they 
were  not  representing  appellant  at  that  time. 
So  what  we  shall  say  in  regard  to  lack  of 
diligence  will  have  no  application  to  counsel. 
When  the  motion  for  new  trial  vras  heard, 
evidence  was  addnced,  and  it  Is  made  to 
appear  that  Pinkney  Eking  left  McCulloch 
county  immediately  after  appellant's  father 
talked  with  him  in  August,  and  that  he  had 
never  returned  to  that  county,  that  the  last 
letter  received  from  him  showed  he  was  In 
Kansas  City,  Mo.,  In  December,  1915,  and 
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tbat  his  present  whereabouts  were  uaknown. 
By-WlU  King,  the  same  witness,  appellant 
proved  that  Pinkney  King  had  left  McOul- 
loch  county  In  August,  1916,  and  was  last 
beard  from  In  Kansas  City,  Mo.,  In  December, 
1915.  It  was  proven  on  cross-examination 
that  Pinkney  Bang  told  him  before  he  left 
McCnUoch  county,  and  after  appellant's  fa- 
ther had  visited  the  witness,  that  he  (Pink- 
ney King)  had  never  at  any  time  had  Inter- 
course with  the  prosecutrix,  Eda  Bell  Castle- 
mnn.  Under  such  circumstances  there  was 
no  error  in  overruling  the  application  as  to 
this  witness,  as  It  was  wholly  lacUlns  In  dili- 
gence, to  say  the  least 

[2]  As  to  the  witness  Rathbum,  It  shows 
that  he  had  left  McCulloch  county  August  4, 
1915,  prior  to  the  Institution  of  any  prosecu- 
tion of  appellant,  and  that  appellant  was 
aware  of  that  fact,  and  yet  had.no  process 
issued  for  the  witness  until  January  6,  1916, 
which  process  had  been  returned  witness  not 
found.  On  the  hearing  of  this  motion  for 
new  trial  evidence  was  heard,  and  It  is 
made  to  appear  that  appellant  did  not  know 
where  Bathburn  was  then  located,  and  It  Is 
not  shown  what  efforts  be  had  made  to  Io> 
cate  the  witness.  There  Is  no  showing  made 
that  the  witness  had  stated  or  admitted  to 
any  one  that  he  had  ever  had  Intercourse 
with  the  girl,  or  that  he  had  been  associated 
with  her.  In  taxtt  the  witness  called  by  ap- 
pellant, W.  H.  Ooodner,  testified  to  Intimate 
association  with  Rathbnrn,  and  about  trouble 
he  had  about  another  girl  and  her  father 
getting  after  blm  with  a  knife,  but  said  Eda 
Bell  Castieman  was  not  that  girl;  "tbat 
Bathburn  never  did  say  anything  to  me  about 
having  interoonrse  with  Eda  Bell  Castle- 
man  [the  proeecntrts]  or  being  with  her,  or 
anything  that  would  lead  me  to  believe  that 
be  bad  Intercourse  with  the  prosecotriz." 
No  aoch  showing  Is  made  that  either  of  the 
witnesses  would  probably  testify  that  he  had 
intercourse  with  the  girl  as  would  authorise 
US  to  hold  the  court  erred  In  not  granting  a 
continuance,  when  diligence  to  secure  their 
attendance  is  wholly  lacking.  In  such  cases. 
where  It  is  made  to  appear  that  the  witness 
or  witnesses  would  testify  as  alleged,  and  it 
would  show  a  complete  defense,  and  some 
excuse  shown  for  lack  of  diligence,  we  have 
held  that  justice  demanded  the  person  on 
trial  be  given  an  opportunity  to  secure  the 
testimony ;  for  this  court  and  no  other  court 
would  be  willing  to  allow  a  person  to  be 
confined  in  the  penit;entiary  when  no  crime 
bad  been  committed.  But  no  showing  is  made 
that  the  attendance  of  the  witnesses  could  be 
bad,  or  their  testimony  secured,  even  though 
a  new  trial  was  granted,  or  that  the  witness- 
es would  so  testify  if  secured.  Mr.  Qoodner 
says  Rathbum  fled  from  an  irate  father  of 
another  girl;  tbat  he  was  short  in  his  ac- 
oounta,  and  he  has  never  been  heard  from 
Binoe  his  departure.  O'Neal  v.  State,  14  Tex. 
Ah».  662;  Ixmg  v.  State,  17  Tex.  App.!  12»; 
B<vd  T.  States  ^7  Tex.  Or.  B.  647,  124  8.  W. 


661;  and  autboritles  collated  In  Branch's 
Penal  Code,  p.  186  et  seq. 

[S]  When  the  state  closed  Its  testimony, 
appellant  moved  the  court  to  Instruct  a  ver- 
dict of  not  guilty  on  the  ground  that  the 
prosecutrix  had  been  Insnfllelently  corrobo- 
rated to  sustain  a  conviction.  When  the 
court  overruled  this  application,  appellant 
proceeded  to  introduce  his  testimony,  and 
the  state  Its  testimony  in  rebuttal.  In  pass- 
ing on  this  question  we  do  not  consider 
whether  or  not  the  evidence  at  the  ttme  the 
motion  was  acted  on  was  sufficient  to  sus- 
tain a  conviction,  but  It  becomes  our  duty  to 
consider  the  testimony  as  a  whole  adduced 
on  the  entire  case.  Had  the  defendant  de- 
clined to  introduce  testimony,  and  rested  on 
his  motion,  then  we  would  pass  on  whether 
or  not  the  testimony  at  that  time  would  sus- 
tain a  conviction;  for  that  would  be  all  the 
testimony  before  us.  But  the  appellant  and 
his  witnesses  materially  aided  the  state's  case 
as  made  by  the  direct  teetlmoay.  And  as  we 
are  of  the  opinion  tlie  testimony  as  a  whole 
wiU  sustain  the  verdict,  tbe  court  did  not 
err  in  refusing  to  give  i)eremptory  Instruc- 
tions. 

[4]  The  exceptions  filed  to  the  court's 
charge  and  a  special  charge  requested  by  ap- 
pellant all  present  the  issue  that  there  was 
error  in  the  court  not  qieclflcaHy  Instructing 
the  Jury  that  the  proseeotrix  must  be  corrob- 
orated both  aa  to  an  act  of  intercourse  and 
tbe  promise  of  marriage.  Appellant  himself 
testlfles  to  tbe  first  aet  of  intercourse  at  tbe 
time  and  place  fixed  by  the  girl.  So  there 
can  be  no  question  as  to  corroboration  on 
tbat  issue.  Tbe  fact  that  she  was  only  16 
years  of  age  (and  under  26)  was  amply  cor- 
roborated by  her  mother,  but  on  the  question 
of  promise  of  marriage  there  la  no  direct 
and  positive  corroboration  of  the  prosecutrix. 
If  corroborated  as  to  this.  It  is  from  circum- 
stances alone,  such  as  he  had  frequently  vis- 
ited her  at  her  mother's  home,  and  had  call- 
ed to  see  her  when  she  was  staying  at  Mr. 
Mann's,  prior  to  the  time  they,  in  company 
with  others,  went  to  ttte  negro  meeting. 
Both  appellant  and  the  prosecutrix  agree  that 
this  is  the  night  the  first  act  of  intercourse 
occurred,  and  that  it  occurred  some  28  or 
SO  minutes  after  they  had  separated  them- 
selves from  the  others  and  gone  walking: 
She  says  that  be  then  made  a  proposition  of 
marriage  and  was  acceivted,  and  the  act  of 
intercourse  subsequently  occurred.  This  he 
denies.  He  says  she  readily  submitted  to 
him,  and  nothing  was  said  about  marriage. 
The  court  instructed  the  Jury: 

"If  from  the  eWdence  you  believe  that  de- 
fendant had  carnal  intercourse  with  Eda  Bell 
Castieman,  but  believe  that  at  the  time  of  the 
first  act  of  inteTconrse  she  was  not  a  chaste 
woman,  or  if  you  have  a  reasonable  doubt  of 
that  fact,  you  Will  acquit  the  defendant,  even 
thoogk  y«a  may  believe  such  act  of  interi^rse 
was  accomplished  by  means  of  a  promise  of 
marriage. 

"•If  from  tie  evidence  you  believe  that  de- 
fendant bad  oamal  intccconrse  with  Eda  Bell 
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Castleman,  and  if  from  the  evidence  };oa  believe 
that  slie  \raa  a  chaste  woman  at  the  time  of  the 
first  act  of  intercourse  between  her  and  defend- 
ant, but  believe  that  she  yielded  to  same  to  sat- 
isfr  her  own  amorous  passion,  you  will  acquit 
defendant. 

"If  from  the  evidence  you  believe  that  de- 
fendant had  carnal  intercourse  vrith  Eda  Bell 
Castlemon,  and  if  from  the  evidence  ^ou  believe 
that  at  the  time  of  the  first  act  of  intercourse 
by  and  between  fhem  said  Eda  Bell  Castleman 
was  a  chaste  female,  but  have  a  reasonable 
doubt  as  to  whether  or  not  defendant  promised 
to  marry  her,  the  said  Eda  Bell  Castleman,  you 
will  acquit  him." 

It  is  thus  seen  that  tbe  court  submitted 
defensively  for  appellant  every  Issue  that  the 
testimony  raised  In  his  behalf,  and  the  only 
question  left  is:  Should  the  court  have  spe- 
dflcally  Instructed  the  Jury,  as  requested  by 
appellant,  that  unless  the  Jury  found  that 
the  prosecuting  witness,  Eda  Bell  Castleman, 
"was  corroborated  both  as  to  the  act  of  Inter- 
course and  promise  of  marriage,"  to  acquit 
appellant  We  have  some  decisions  so  hold- 
ing, but  tbey  were  rendered  prior  to  tlie  ren- 
dition of  the  opinions  in  Williams  v.  State, 
69  Tex.  Or.  R.  349,  128  S.  W.  1120;  Howe  v. 
State,  51  Tex.  Or.  R.  176,  102  S.  W.  409; 
Nash  y.  State,  61  Tex.  Or.  R.  2G9.  In  the 
case  of  Campbell  v.  State,  57  Tex.  Cr.  R. 
302,  123  S.  W.  588  (a  seduction  case),  this 
court  laid  down  a  form  of  charge  on  accom- 
plice testimony  which  was  almost  literally 
followed  In  this  case;  the  only  difference 
being  that  the  court  in  this  case  required  the 
Jury  to  find  that  the  corroborating  testimony 
"connected"  the  defendant  With  the  commis- 
sion of  the  offense,  instead  of  onij  requiring 
such  testimony  to  "tend  to  connect"  the  ap- 
pellant with  the  commission  of  the  offense. 
All  the  above  decisions  were  rendered  prior 
to  the  writer's  accession  to  the  bench,  and 
be  followed  them  in  the  case  of  Murphy  v. 
State,  65  Tex.  Cr.  R.  66,  143  S.  W.  Rep.  618, 
and  such  rule  has  prevailed  since  the  rendi- 
tion of  the  above  decisions.  While  there  is 
some  conflict  in  the  decisions  of  other  states, 
as  well  as  our  own,  the  weight  of  authority 
seems  to  approve  the  rule  announced  in  the 
WUllams'  Case,  supra,  under  statutes  worded 
as  is  the  one  In  our  Code.  While  the  charge 
as  thus  drawn  is  sufficient,  yet  we  would  not 
be  understood  as  holding  that,  if  in  the  evi- 
dence there  were  no  facte  and  circumstances 
tending  to  support  the  girl's  testimony  that 
a  promise  of  marriage  had  been  made,  the 
conviction  should  or  would  be  sustained.  In 
this  case  such  corroboration  Is  shown,  or  the 
circumstances  tend  to  show  that  she  spoke 
the  truth  about  the  matter  in  that  appellant 
frequently  visited  her  at  her  home  and  at 
Mr.  Mann's,  and  his  conduct  on  those  occa- 
sions. 

The  Judgment  is  affirmed. 

On  Rehearing. 

[S]  Am>ellant  in  his  motion  for  rehearing 
In  this  cause  assigns  but  three  grounds,  the 
first  being  that  the  evidence  is  insufficient 
to  convict,  In  tliat  he  contends  there  is  no 


corroboration  of  the  girl's  testimony  as  to 
the  promise  of  marriage.  He  seriously  oc«- 
tends  the  following  sentence  In  the  original 
opinion  is  erroneous: 

"If  corroborated  as  to  this,  it  is  from  dream- 
stances  alone,  such  as  he  had  frequenUy  visited 
her  at  her  mother's  home,  and  had  called  to  see 
her  when  she  was  staying  at  Mr.  Mann's,  prior 
to  the  time  they,  in  company  with  others,  went 
to  the  negro  meeiing." 

Appellant  says: 

"If  the  state  had  shown  such  a  state  of  facts 
as  this,  then  corroboration  would  be  shown,  but 
we  insist  the  court  erred  in  such  finding  as  to 
the  facta." 

Appellant  then  contends  all  these  vlsita 
were  after  the  first  act  of  intercourse.  Ap- 
pellant's counsel  must  not  have  read  the  rec- 
ord we  have  before  us.  By  this  record  alone 
we  must  be  governed.  The  first  act  of  inter- 
course is  shown  both  by  the  testimony  of  the 
girl,  and  that  of  appellant  to  have  occurred 
on  the  3d  day  of  May,  1915,  the  night  ap- 
pellant and  this  girl  went  to  the  church  in 
company  with  his  mother  and  others.  The 
sister  of  the  girl  testified: 

"During  the  fall  of  1914  and  the  spring  of 
1916  he  [appellant]  visited  at  oor  house.  He 
would  oome  over  once  a  week,  and  sometimes 
twice  a  week.  He  would  averue  coming  about 
two  or  three  times  a  week.  He  directed  his 
attention  to  Eda  Bell  [the  alleged  seduced  girl], 
and  his  conversations  were  wit£  hec." 

To  the  same  effect  Is  the  testimony  of 
Mrs.  Castleman,  and  Mr.  Mann  testified  that 
while  Eda  Bell  stayed  at  his  home  appellant 
came  to  see  the  glri,  and  no  other  man  visit- 
ed her.  This  testimony  evidences  that  ap- 
pellant called  oa  the  girl  In  1914  and  the 
spring  of  1915,  while  the  girl  was  at  home 
and  at  Mr  Mann's,  and  the  act  of  intercourse 
did  not  take  place  until  in  May,  1916,  as  tes- 
tified to  by  both  of  them.  Under  such  state 
of  facta  appellant  says  that  under  the  record 
In. this  case  he  wonld  admit  corroboration, 
and  sndi  is  the  record  we  have  before  as, 
approved  as  a  statement  of  the  evidence  in- 
troduced on  the  trlaL  His  second  coatesi- 
tlon  is  that,  as  he  demnrred  to  the  evidence 
when  the  state  rested,  we  should  pass  on  the 
sufficiency  of  the  evidence  at  that  time  to  sus- 
tain a  conviction,  and  not  take  the  record  as 
a  whole.  Such  is  not  the  law,  but  we  must 
consider  all  the  evidence  adduced  on  the  tri- 
al In  passing  on  that  issue  (m  am>eaL 

[•]  The  third  and  last  contention  Is  that 
we  erred  in  holding  there  was  no  error  in 
overruling  his  application  fOr  a  continuance. 
The  girl  testified  she  was  only  16  when  the 
case  was  tried,  and  this  led  us  to  say  that 
she  would  have  been  under  16  at  tbn  time 
he  stated  he  expected  to  prove  certain  facta 
by  King  and  Rathbum  in  his  motion  for  a 
continuance.  Having  our  attention  called  to 
when  she  testified  she  would  be  17,  we  want 
to  say  that  perhaps  we  were  in  error  in  mak- 
ing the  statement  she  would  have  been  under 
15  at  ttaie  time  alleged.  But  we  did  not  sus- 
tain the  action  of  the  court  in  overruling 
the  motion  for  a  continuance  on  that  ground, 
but  for  lack  of  diligence  in  suing  out  process, 
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AppeUimt  again  inslflta  that  we  erred  In  stat- 
Inj;  that  appellant's  f&ther  testified  process 
was  Issued  for  the  witness  King  at  the  prior 
term  of  court.  Again  appellant  must  not 
have  read  the  record  we  have  before  ua.  Ap- 
pellant's father  testified  he  went  to  see  King, 
and  the  record  shows  that  King  left  for 
"parts  unknown"  the  next  day.  Appellant's 
father  testified  that  on  the  following  "Mon- 
day he  had  a  subpcena  issued  for  King."  It 
is  true  be  says  he  was  not  instrumental  in 
haTlng  King  leave  the  county,  but  neverthe- 
less his  evidence  makes  it  plain  that  a  sub- 
poena was  issued  for  King  at  the  preced- 
ing term  of  court  at  which  this  case  was 
tried,  and  it  then  ascertained  Ellng  had  left 
McGulloch  county.  By  the  exercise  of  the 
least  diligence  appellant  could  have  learned 
that  King  was  pot  In  McCulloch  county  and 
had  not  been  there  since  September.  Hav- 
ing another  subpoena  issued  for  the  witness 
to  McGulloch  county  three  or  four  months 
B.fter  that  term  of  court,  and  Just  before 
this  trial,  would  not  be  the  exercise  of  rea- 
sonable diligence  on  his  part.  The  record 
disclosed  that  King  was  out  of  the  state,  and 
had  been  for  some  time,  and  there  is  nothing 
to  indicate  when  he  would  come  back  into 
the  state,  tf  ever.  As  to  Bathbnrn,  he  left 
McCulloch  county  "rather  hurriedly"  some 
six  months  before  the  trial,  and  appellant 
nor  any  other  person,  so  far  as  this  record 
discloses,  had  been  able  to  locate  Urn  from 
that  day  until  the  date  of  the  overruling  of 
the  motion  for  a  new  trial.  Appellant  cannot 
contend  that  he  made  any  showing  that  he 
would  ever  be  able  to  secure  the  attendance 
of  either  of  the  wltnessa  named. 
Hie  motion  tot  reliearing  is  overruled. 


PAGE  V.  STATB.    (No.  4286.) 

<Oonrt  of  Criminal  Appeals  of  Texas.    Nov.  20, 
1916.) 

1.  CanniTAi.  Law  «s9i092(8)— PixfiBBVAxioir 

OT  E/XCEFTIONS— TllfB  TO  FlIX. 

A  bill  of  exertions  to  denial  of  new  trial, 
filed  nearly  a  month  subsequent  to  termination 
of  Uie  court  cannot  be  considered. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2847;  Dec.  Dig.  «s9l092(6).] 

2.  CHinNAL  Law  «=»930(1)  —  New  Tbiai.  — 

DiUOENCK. 
The  accused  cannot  have  new  trial  for  new- 
ly discovered  evidence,  which  the  least  diligence 
would  have  disclosed  before  trial,  without  show- 
ing any  diligence  whatever. 

[Ed.  Note.— For  other  esses,  see  Grimtnal 
Law,  Cent  Dig.  S§  2318,  2821-2828;  Dec.  Dig. 
-«s>939(l).] 

Appeal  from  District  Court,  Taylor  Coun- 
ty ;  W.  P.  MahafTey,  Special  Judge. 

Ot.  R.  Page  was  convicted  of  burglary,  and 
Jie  an>eala>    Affirmed. 

Harry  Tom  King,  of  Abilene,  for  appel- 
lant. O.  O.  McDonald,  Aaet.  Atty.  Gen.,  for 
the  State. 


DAVIDSON,  J.    Tills  conviction  was  for 

burglary,  the  minimum  punishment  being  as- 
sessed. The  case  is  one  of  drcnmstantial 
evidence,  but  sufficiently  strong  to  warrant  a 
conviction. 

[1,1]  Newly  discovered  testimony  was 
made  a  ground  of  the  motion  for  new  trial. 
The  statement  of  facts  found  in  the  record 
in  regard  to  the  matter  purports  to  have 
been  evidence  taken  in  a  subsequent  case 
growing  out  of  a  series  of  burglaries,  of 
which  the  instant  case  is  one.  Two  witness- 
es, It  seems,  testified  in  the  other  case  in- 
volving some  of  the  features  of  this  ca6& 
Their  testimony  Is  made  a  part  of  the  motion 
for  a  new  trial,  but  is  not  approved  by  the 
Judge  as  being  correct,  though  certified  by 
the  official  stenographer  to  be  as  taken  In 
the  other  trial.  Whether  this  was  submit- 
ted to  the  court  as  a  part  of  the  motion  for 
new  trial  Is  not  shown.  Tlie  bill,  of  excep- 
tions with  reference  to  this  matter  was  filed 
nearly  a  month  subsequent  to  the  termina- 
tion of  the  conrt,  and  therefore  cannot  be 
considered. 

Unt,  even  if  the  testimony  was  considered, 
we  are  of  <9lniou  that  it  is  not  of  suffldeut 
Importance  to  require  a  reversal  of  the  Judg- 
ment, and,  further,  defendant  must  have 
known  of  the  leading  features  of  the  si4>- 
posed  newly  discovered  testimony.  This  tes- 
timony was  Intended  to  show  that  on  a  cer- 
tain day,  in  the  town  of  Abilene,  at  a  certain 
point  where  parties  were  selling  things  on 
the  street,  or  engaged  In  that  character  of 
peddling,  the  defendant  bought  some  meat 
from  somebody  who  came  where  they  were 
tn  a  wagon.  If  appellant  bought  meat  un- 
der the  drcnmstances  detailed,  he  must  have 
known  some  of  the  witnesses  around  where 
the  transaction  occurred.  It  required  dili- 
gence in  seeking  these  witnesses '  and  their 
testimony.  It  seems  to  have  been  a  place 
where  parties  were  engaged  at  stands  ped- 
dling things,  and  where  people  came  and 
bought  things.  The  appellant  testified,  and 
introduced  other  testimony,  to  the  effect  that 
some  of  the  meat  found  in  bis  possession  was 
bought  on  different  days  prior  to  the  time  of 
the  btti^lary.  Among  other  things,  appellant 
testified  he  bought  some  of  the  stolen  goods, 
harness,  at  the  residence  of  Thornton  from  a 
peddler.  Thornton  is  the  man  who  was  as- 
sisting him  in  disposing  of  the  stolen  har- 
ness in  Anson,  Jones  county.  The  burglary 
occurred  In  Taylor  county.  This  was  shortly 
after  the  alleged  burglary.  He  says  that  he 
bought  the  harness  and  perhaps  some  of  the 
other  things  from  a  man  at  Thornton's  resi- 
dence on  Thursday.  The  burglary,  it  seems, 
was  committed  on  Tuesday,  February\29th. 
Appellant  claims  to  have  bought  these  tUngs 
at  Thornton's  residence  from  a  stranger. 
The  state  in  rebuttal  proved  that  the  owner 
of  some  of  the  harness  recovered  It  on 
Thursday  at  about  4  o'clock  In  the  evening. 


'M  Mkar  eaNS  ■••  Mun*  toplo  sad  KST-NUUBBR  In  all  K«7-NufBb«r«d  Siswta  and.IadtxM 
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and  the  sheriff  shows  be  traced  mocb  or  all 
of  the  stolen  property  to  appellant  and 
Thornton. 

Just  a  few  of  these  facts  are  mentioned  to 
show  that  this  could  not  be  newly  discovered 
testimony,  and  Its  probable  want  of  truth. 
If  appellant  knew  these  facts  and  circum- 
stances, any  sort  of  diligence  could  have  pro- 
duced some  of  the  witnesses  who  knew  the 
facts;  that  Is,  those  who  were  at  the  ped- 
dling stands.  There  was  no  effort  made  on 
his  part  to  discover  these  things  or  secure 
the  evidence. 

As  the  record  presents  the  case  to  this 
court,  it  should  be  a£Snned;  and  It  Is  ac- 
cordingly so  ordered. 

HARPER,  J.,  absent 


PATTERSON  v.  STATE.  (So.  4287.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  22, 
]  1916.) 

Tbesfass  «=»T9— UNAUTHOBizKn  Use  or  Au- 

TOMOBIUK— "OWNKB." 

A  person  who  hires  an  aatomoblle  from  a 
garage  or  naes  it  with  permission  of  the  garage 
proprietor,  with  whom  the  car  is  stored  by  the 
owner,  is  not  criminally  liable  for  using  an  au- 
tomobile without  the  consent  of  the  "owner,"  In 
violation  of  statute. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  f  169;    Dec  Dig.  <S=>79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Owner.] 

Appeal  from  Grayson  County  Court;  Day- 
ton B.  Steed,  Judge. 

Oeorge  Patterson  was  convicted  of  using 
an  automobile  in  violation  of  statute  with- 
out the  consent  of  the  owner,  and  he  appeala 
Judgment  reversed,  and  cause  remanded. 

J.  S.  Kone,  of  Denlson,  for  appellant  O. 
C.  McDonald,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  using  an  automobile  in  violation  of  the 
statute  without  the  consent  of  the  owner,  and 
given  six  months  in  the  county  jalL 

There  la  but  one  real  question  presented 
for  review.  The  evidence  shows  appellant 
drove  the  car,  and  drove  it  without  the  con- 
sent) of  the  owner,  and  even  without  his 
knowledge.  The  own^  went  into  the  garage 
where  he  was  in  the  habit  of  leaving  bis 
car,  and  left  It  In  charge  of  the  garage  as 
usual ;  they  took  care  of  it  for  him,  charging 
him  so  much  per  month,  and  when  he  drove 
in  he  ordered  his  car  washed,  and  would  call 
for  it  the  next  day.  When  he  went  for  his 
car  he  found  It  had  been  used  and  some  In- 
Jury  done  it.  The  auto,  It  seems  from  the 
speedometer,  had  been  driven  about  ten 
miles.  Appellant's  defense  or  excuse  for  us- 
ing it  was  that  the  man  in  diarge  of  the 
garage  anthoriised  him  to  drive  this  partlen- 
lar  car.  He  wanted  to  drive  a  while  around 
the  streets  and  pulAle  thoroughfares.  The  pro- 


prietor or  party  in  possession  of  the  garage 
at  the  time  gave  him  this  particular  car,- 
and  he  drove  It  This  is  substantially  the 
case. 

It  was  contended  by  the  state  that  the 
statute,  where  it  uses  the  word  "owner," 
was  exclusive,  and  that  the  use  of  the  car 
without  the  consent  of  the  owner  in  person 
could  not  excuse.  In  other  words,  the  ruling 
of  the  oourt  was  that  tbe  fact  the  proprietor 
of  the  garage  turned  over  the  car  to  appellant 
to  drive,  and  that  he  used  it  under  that  au- 
thority, would  not  excuse  him  under  the 
wording  of  the  statute.  We  do  not  agree  witli 
that  contention.  Parties  biriag  an  ant<xno- 
bile  from  a  garage,  or  using  it  by  designation 
of  the  proprietor,  ought  to  be  excused  from 
criminal  punishment.  This  matter  ought  to 
have  been  taken  into  consideration  in  the 
trial  of  this  case,  and  if  the  Jury  so  believed, 
there  ought  to  have  been  a  verdict  of  not 
guilty. 

The  Judgment  is  reversed,  and  tbe  causa 
remanded. 

HARPER,  J,  absent 


OUBRRA  ▼.  STATE.     (No.  4290.) 

(Court  of  Criminal  Appeals  of  Texas.    Nov.  22, 
1916.) 

1.  Ckimikai.  I«a.w  <@=al099(6)  —  Appbai,  — 
Statkubrt  or  Fact  —  Vnjsa  axtkb  Ad- 

JOURNUBNT. 

The  Court  of  Criminal  Appeals  cannot  con- 
sider a  purported  statement  of  facts,  filed,  not 
in  term  time,  but  weeks  after  the  trial  court 
had  adjourned. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  2876;   Dec.  Dig.  «=9l099(5).l 

2.  CaiMiNAL  Law  «=»1144(18)  —  Apfsai.  — 
Pbesumptionb  Favobino  Cottbt  Bbi.ow— 
MoTiow  roE  New  Tbiai.. 

The  Court  of  Criminal  Appeals  must  pre- 
sume, where  evidence  heard  by  tbe  "trial  oonrt 
on  defendant's  motion  for  new  trial  is  not 
brought  to  the  Court  of  Appeals  properly,  that 
die  facts  heard  on  the  motion  sostain  the  trial 
court's  action. 

LEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2901,  3036;  De&  Dig.  «=> 
U44a8).] 

3.  Cbtminai,  Law  <e=9928(l)— New  Tbiai>— In- 

COMFETEMCT   OF  JUBOB. 

New  trial  should  not  be  granted  for  incom- 
petency of  one  of  the  jurors  by  whom  the  case 
was  tried)  when  it  is  not  shown  that  the  incom- 
petency was  not  known,  when  the  juror  was 
accepted  or  that  it  could  not  havs  been  known 
by  proper  inquiry. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2226;  Dec.  Dig.  «s>»23(l).3 

4.  Cbiminal  Law  <8=»023(1)— New  TbzaIt- 
dlsquaunoation  of  jubob— injubi. 

Defendant  convicted  of  crime  and  seeking 
new  trial  for  incompetency  of  a  juror,  most 
show  that  injury  resulted  to  him  by  reason  of 
the  Juror's  claimed  disqu^fication. 

[Ed.  Note.— For  other  cases;  see  Otiatinal 
Law,  0«nt  Di»  I  2225;  Dec.  Dig.  «s>a23(l).l 

Apptal  from  District  Oonrt  Starr  County; 
V.  W.  Taylor,  Judge. 


4s»For  otlksr  oaaei  see  same  tople  and  KBT-NUMfiBIl  in  all  Ker-jnaHtanA  Dicasts  aad  la 
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Easeblo  Gnerra  was  convicted  of  aednctton, 
and  be  appeals.    Judsment  affirmed. 

R.  Ooaterveen,  of  Rlogrande,  and  Oanales 
A  Dancy,  of  Brownsville,  for  appellant.  C.  O. 
McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  Appellant  waa 
convicted  of  seduction,  and  assessed  tbe  Icw- 
est  punlsbment. 

[1,2]  Tbe  sole  question  in  tbe  case  Is 
whether  the  court  should  have  granted  Mm 
a  new  trial  because,  after  tbe  trial,  In  a  mo- 
tion for  new  trial,  one  of  the  Jurors  was  al- 
leged to  be  under  21  years  of  age.  The  rec- 
ord shows  that  the  court  heard  evidence  on 
tbls  question  in  passing  upon  tbe  motion  for 
new  trial.  There  is,  at  the  end  of  the  state- 
ment of  tbe  facts  herein  on  the  trial  of  the 
case,  wbat  purports  to  be  tbe  testimony 
heard  by  the  court  on  this  motion.  It  was 
filed,  not  in  term  time,  but  weeks  after  the 
court  had  adjourned.  Under  such  circum- 
stances the  uniform  holding  of  this  court  in 
a  long  line  of  decisions  is  that  this  court  can- 
not consider  such  a  purported  statement  of 
facts.  Black  V.  State,  41  Tex.  Cr.  R.  18S, 
68  S.  W.  116;  Reinbard  v.  State,  62  Tex.  Cr. 
R.  69, 106  S.  W.  128;  Jarrett  v.  State,  65  Tex. 
O.  R.  650,  117  S.  W.  888;  Mikel  v.  State, 
43  Tex  Cr.  B.  616,  68  8.  W.  612 ;  Williams  v. 
State,  56  Tei.  Cr.  R.  225,  120  S.  W.  421; 
Probest  v.  State.  60  Tex.  Cr.  B.  606,  183  S. 
W.  268;  Tarleton  v.  State,  62  S.  W.  748; 
Knight  V.  State,  66  Tex.  Cr.  R.  886,  144  S. 
W.  968;  Bailey  v.  State,  65  Tex.  Cr.  B.  1, 
144  &  W.  996.  See,  also,  Jordan  v.  State, 
10  Tex.  479;  Sharp  v.  State,  6  Tex.  App.  650 ; 
Graham  v.  State,  78  Tex.  Cr.  R.  84,  163  S. 
Wt.  726;  Etbrldge  v.  State,  74  Tex.  Gr.  B. 
686,  169  S.  W.  1152;  SbrreU  v.  SUte,  186  S. 
W.  338;  and  a  large  number  of  other  cases 
unnecessary  to  collate.  This  court  most  pre- 
sume, and  always  does,  that  where  such  evi- 
dence is  not  brought  to  tblB  court  properly, 
the  facts  beard  on  tbe  motion  soatain  tbe 
court's  action. 

[3,  4]  Further,  the  rule  is,  as  stated  by  the 
Supreme  Court  in  Roseborougb  v.  State,  48 
Tex.  570,  that  a  new  trial  should  not  be 
granted  for  tbe  Incompetency  of  one  of  tbe 
Jurors  by  whom  the  case  was  tried,  when  It 
Is  not  shown  that  the  Incompetency  was  not 
known  when  tbe  Juror  was  accepted,  or  that 
It  could  not  have  been  known  by  proper  in- 
quiry. Trueblood  v.  State,  1  Tex.  App.  650; 
CTMealy  v.  State,  1  Tex.  App.  180;  BriU  v. 
State,  1  Tex.  App.  672;  2  Ora.  &  Wat.  on 
New  Trial,  764;  6  CxUn.  L.  Mac  334.  And, 
as  added  by  tliese  authorities'  to  the  rule 
above  stiated,  an  appellant  must  show  In- 
Jury  has  resulted  to  him  by  reason  of  the 
claimed  disqualification  of  tbe  Juror. 

Notwithstanding  we  cannot  properly  con- 
sider the  purported  evidence  heard  by  the 
trial  Judge  on  the  motion  for  a  new  trial, 
yet  we  have  read  tbe  said  testimony  at  the 


end  of  the  statement  of  Cacti.  ISie  Juror  who 
was  claimed  to  be  under  age  testified  that  he 
lived  In  the  town,  which  was  the  oonnty  seat 
of  the  county  where  the  trial  was  had,  and 
was  a  school-teacher,  and  had  taught  school 
therein  two  years ;  tliat  he  had  known  one  of 
appellant's  attorneys,  who,  it  seems,  also  lived 
in  said  town,  for  seven  years  and  had  gone 
to  school  with  him;  and  he  further  swore 
that  he  knew  about  tbe  age  of  this  attor- 
ney, and  that  this  attorney  probably  knew 
about  bis  age.  Neither  this  attorney  nor  any 
of  appellant's  other  attorneys,  nor  did  appel- 
lant himself,  testify  that  they  did  not  know 
appellant's  age  at  the  time  they  took  him  on 
the  Jury,  and  the  record  discloses  that  be 
was  not  asked  his-  age  by  appellant,  or  any 
of  bis  attorneys,  at  the  time  he  was  taken 
on  the  Jury,  the  Juror  stating,  however,  that 
he  did  not  bear  the  question  propounded  by 
the  court,  asking  whether  or  not  he  was  a 
qualified  voter  and  Juror.  No  intimation  Is 
shown  in  the  record  that  any  injury  resulted 
to  appellant  by  reason  of  his  taking  said 
Juror  on  the  Jury,  furtber  than  the  mere  fact 
that  they  claimed  that  he  was  not  qualified 
as  a  Juror  because  of  his  age.  So  that  in  any 
contingency  the  court's  action  In  refusing  a 
new  trial  was  correct. 
The  Judgment  is  affirmed. 

HABPBB,  J.,  absent 


MACIAS  V.  STATE.    (So.  4289.) 

ppeala 
1016.) 


(Court  of  Criminal  Appeals  of  Texas.    Nov.  22. 

for" 


Cbuqnal  Law  «=»  1085(5)  —  Apfbai.  —  Coir- 

DUOT   OF   TbiaI/— iMPARXLina  JuBT— Tna 

FOB  Objxciion. 

Where  a  juror  whose  name  was  erased  from 

the  jury  Hat  oy  defendant's  attorney,  served  on 

thi  Jury  by  mistake,  without  discovery,  although 

the  clerk  testifies  he  called  the  list  of  jurors 

with   this   Juror's   name   thereon,   it   appearing 

that  the  juror  was  qualified,  an  objection  after 

verdict  and  on  appeal  cornea  too  late. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2636;  Dec.  Dig.  «=»1035(5).] 

Appeal  from  District  Court  M  Paso  C!oun- 
ty;  Dan  M.  Jadcson,  Judge. 

Lns  Madas  was  convicted  of  burglary,  and 
he  anteals.    Affirmed. 

Stafford  &  Brad}-,  of  Bl  Paso,  for  appellant 
C.  C.  McDonald,  Asst'  Atty.  Gen.,  for  the 
State. 

HARPER,  3.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at 
five  years'  confinement  In  tbe  state  peniten- 
tiary. 

There  is  but  one  question  presented  for 
review.  It  appears  that  when  the  Jury  list 
was  famished  appellant's  attorney  tbe  name 
of  A.  B.  Ahr  was  erased.  However,  through 
some  mistake,  Mr.  Ahr  served  on  the  Jury, 
and  this  fact  was  not  discovered  until  after 
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the  verdict  was  received  and  the  Jury  dis- 
charged. The  derk  testifies  he  called  the 
list  of  jttrors  with  Mr.  Ahr's  name  thereon. 
Appellant's  counsel,  not  noticing  at  the  time 
that  Mr.  Ahr's  name  was  called,  he  was 
sworn  and  impaneled  to  try  the  cause.  Ap- 
pellant does  not  contend  that  Mr.  Ahr  was 
in  any  manner  prejudiced  against  him,  or 
that  he  knew  anything  of  the  facts  in  the 
case.  He  says  he  erased  the  name  on  the 
recommendation  of  a  brother  attorney,  no 
reason  being  assigned  for  giving  such  recom- 
mendation. In  fact,  it  appears  that  the  Juror 
was  fully  qualified  to  try  the  cause.  In  the 
absence  of  a  showing  that  the  Juror  enter- 
tained animus  or  prejudice,  this  obJectiOD 
comes  too  late  after  verdict.  Munson  v. 
State,  34  Tex.  Cr.  R.  498,  31  S.  W.  387;  C3oo- 
per  v.  State,  65  Tex.  Cr.  R.  428,  144  8.  W. 
937. 
The  Judgment  Is  affirmed. 


HILL  T.  STATE.    (No.  4284.) 

(Oonrt  of  Criminal  Appeals  of  Texas.    Nor.  28, 
1916.) 

CannNAi,  Law  «=s>1210— Seittbwc»— StrsPEiyn- 
ED  Sentence — CtJUTTLATiVE  Skntenci. 
Where  defendant  was  on  the  same  day  in- 
dicted in  two  cases,  and  was  convicted  in  one, 
with  suspended  sentence,  and  later  convicted  in 
the  other,  it  wag  proper,  on  motion  of  the  county 
attorney  setting  out  such  facts,  to  impose  two 
cumulative  sentences,  under  Acts  33d  Leg.  c.  7 
(Vernon's  Ann.  Code  Cr.  Proc.  1916,  f  865e), 
providing  that  upon  final  conviction  of  the  de- 
fendant of  any  other  felony,  pending  the  suspen- 
sion of  sentence,  the  court  granting  such  suspen- 
sion shall  pronounce  sentence  upon  the  original 
judgment  of  conviction,  and  shall  cumulate  the 
punishment  of  the  first  with  the  punishment  of 
any  subsequent  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3298-3801,  8315;  Dec  Dig. 
«8=»1210.] 

Appeal  from  District  Court,  Orayson 
County;    M.  H.  Gamett,  Judge. 

William  Hill  wafl|  convipted  of  illegally 
selling  intoxicating  liquor  in  prohibition 
territory,  and  sentence  was  suspended,  and 
he  was  later  convicted  of  pursuing  the  busi- 
ness of  selling  Intoxicating  liquor  in  such 
territory.  Thereupon  the  county  attorney 
moved  for  cumulative  sentence,  and  from  the 
order  so  sentencing  him,  HUH  appeals.  Af- 
firmed. 

C.  C.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

PRBNDBRQAST,  P.  J.  On  December  17, 
1914,  appellant  was  indicted  in  two  cases,  one, 
No.  12999,  on  the  district  court  docket,  for 
illegally  making  a  single  sale  of  intoxicating 
liquor  in  the  prohibition  county  of  Grayson, 
after  an  election  putting  prohibition  in  force 
In  that  county  had  been  carried  which  was 
after  the  felony  statute  was  in  force,  and  in 
the  next  cause,  No.  13000,  for  pursuing  the 


occnpatlcn  or  bnsineas  of  so  selling  liquor 
in  said  county.  He  was  tried  and  convicted 
in  the  latter  case  first,  and,  the  Jury  so  find- 
ing therein,  his  sentence  was  suspended,  hla 
conviction  having  occurred  on  August  18, 
1915.  A  short  time  after  his  said  conviction 
in  cause  No.  13,000  he  was  tried  and  convict- 
ed in  said  other  case.  He  appealed  that,  and 
it  was  affirmed  by  this  court  on  May  24, 1916. 
HUl  V.  State,  186  S.  W.  769. 

Thereafter,  on  August  17,  1916,  the  county 
attorney  filed  the  proper  motion,  setting  up- 
all  these  facts.  Appellant  answered,  con- 
tending that  because  he  was  indicted  at  the 
same  time  and  later  convicted  in  the  case 
first  docketed,  the  court  could  not  therefore 
sentence  him  under  said  first  cause  wherein 
his  sentence  had  been  suspended.  The  court, 
upon  hearing  the  matter  in  said  cause  No. 
13000,  on  August  18,  1916,  sentenced  him  in 
accordance  with  the  statute,  making  the 
sentence  cumulative  of  thei  poialty  in  the 
other  cause. 

The  action  and  sentence  of  the  court  was 
in  strict  accordance  with  the  suspended  sen- 
tence law.  Acts  1918,  p.  8.  Section  4  there- 
of (arUcle  865e,  Vernon's  Ann.  O.  O.  P.)  pre- 
scribes: 

"Upon  the  final  conviction  of  the  defendant  of 
any  other  felony,  pending  the  suspension  of  sen- 
tence, the  court  granting  such  suspension  shall 
cause  a  capias  to  issue  for  the  arrest  of  the  de- 
fendant, if  he  is  not  then  in  the  custody  of  sadi 
court,  and  upon  the  execution  of  a  capias,  and 
during  a  term  of  the  court  shall  pronounce  sen- 
tence upon  the  original  judgment  of  conviction, 
and  shall  cumulate  the  punishment  of  the  first 
with  the  punishment  of  any  subsequent  convic- 
tion or  convictions,  and  in  such  cases  no  new 
trial  shall  be  granted  in  the  first  conviction." 

The  statute  is  so  clear  and  plain  and  was 
so  strictly  and  literally  followed  by  the 
Judge  of  the  lower  court,  we  see  no  necessity 
of  discussing  the  matter  at  alL 

The  Judgment  is  afilrmed. 

HARPER,  J.,  absent 


LOONEY  V.  STATE.  (Na  4286.) 

.ppeals 
1916.) 


(Court  of  Criminal  Appeals  of  Texas.    Nov.  22, 

lor- 


1.  Labcent  <8=9l2— Connection  wixh  Oaiai- 
RAL  Takino. 

One  to  be  guilty  of  a  larceny  must  be  con- 
nected with  the  original  taking. 

[Ed.    Note. — FV>r    other    cases,    see    Larceny, 
Cent  Dig.  ff  22-29;   Dec.  Dig.  i8=>12.] 

2.  Labcent  «=3l7  —  Nkcbssitt  or  AaPOKTA. 

TION. 
Asportation  is  not  necessary  to  theft,  bat 
the  fraudulent  taking  of  property  is  enough. 

[Ed.    Note. — For    other   cases,    see    Larceny, 
Cent  Dig.  f  80;    Dec  Dig.  «=»17.] 

3.  Labcent  «s>17— Appbofbiation  or  Pbop- 

EBTT. 

The  segregation  of  property  firam  a  building, 
by  breaking  it,  it  being  machinery,  and  placing 
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tt  outside  the'bnU&ig,  !•  a  inffident  appropria- 
tion to  conatitiite  theft. 

[Ed.  Note.— For  other  cases,  see  Laioeny, 
Cent  Dig.  {  30;    Dec.  Dig.  <S=»17.] 

4.  Labokny  «=332(2)  — Indiotuknt— Owmot- 

SHIP  OF  PBOPEBTT. 

An  indictment  for  larceny  of  property  whicb 
others  had  stolen,  and  which  had  not  been  re- 
turned, should  allege  the  ownership  in  them. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  «  82;  Dec.  Dig.  <6=»S^2);  Indict- 
ment and  Information,  Cent.  Dig.  |  ZSl.} 

6.  IiABCKNT  <r"'ll   IsTKtrc—'EviDVsae. 

As  bearing  on  intent  defendant  in  larceny 
may  testify  tut  lie  went  to  the  office  of  the 
owner  to  buy  the  property,  and  was  told  by  an 
occupant  that  he  attended  to  the  owner's  busi- 
ness, and  that  defendant  could  talce  the  property 
and  settle  with  the  owner  on  his  return. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Oent 
r>ig.  I  134;  Dec  Dig.  «s»44.] 

6.   IlfDXOTVENT  AND  Il?lt>BKATION   4=3l81(S>— 

DtrFEBEHT    Otfenbe    Inoludxd    m    Or- 

IXNBK  OHABOED. 

There  cannot  under  an  ordinary  theft  in- 
dictment be  a  ooBTiction  of  larceny  for  conver- 
sion by  one  of  property  coming  into  his  posaet- 
sion  lionestly. 

[Ed.  Note.— For  other  cases,  SM  Indictment 
and  InformatiMi,  Oent  Dig.  I  102;  Dee.  Dig. 
♦=»191(6).] 

Appeal  from  District  Court,  Cherokee 
County ;   B.  B.  Bobb,  SpediQ  Judge. 

J.  O.  Looney  was  convicted,  and  appeals. 
Berersed  and  renumded. 

Gnlnn  &  Oninn,  at  Bnsk,  for  appellant.  O. 
C.  McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  3.  Appellant  was  convicted 
of  theft  of  over  $90  In  valne,  bis  punishment 
being  assessed  at  two  years'  conflnement  in 
the  penitentiary. 

[1-4]  The  indictment  alleged  ownership  of 
the  property  in  H.  S.  Onlnn.  The  property 
consisted  of  copper  and  other  metal  that  be- 
longed to  a  foundry.  Tb\B  copper  had  tieen 
severed  from  the  building  by  Boss  and  Ho- 
Pbersoo,  who  left  It  near  the  Iniildlng.  Sub- 
sequently It  was  removed  some  distance, 
apparently  or  reaUy,  for  the  purpose  of  8ecre^ 
Ing  it.  The  state's  contentloa  is  tliat  appel- 
lant assisted  in  moving  the  property.  Appel- 
lant's theory  was  that  he  had  nothing  to  do 
with  the  moving  of  the  property  from  the 
foundry  to  where  It  was  subsequently  found. 
Appellant  was  Informed  of  the  fact  that  the 
pn^>erty  liad  been  stolen  by  the  other  par- 
ties and  went  In  company  with  Beagan  and 
carried  it  to  Busk  and  shipped  It  to  filler, 
where  It  was  sold.  There  is  no  question  of 
the  fact  that  appellant  was  absent  when  the 
property  was  severed  from  the  building. 
There  is  an  issue  of  fact  as  to  whether  he 
assisted  In  moving  the  property  subsequently 
to  the  woods.  There  is  no  question  of  the 
fact  that  he  and  Beagan  got  a  wagon  and 
liauled  the  stolen  property  from  where  they 
discovered  it  in  the  woods  to  Busk  and  ap- 
pellant shipped  It  to  Tyler.  We  might  stop 
the  case  here,  perhaps,  on  the  theory  that  the 
state  has  not  shown  a  case  of  theft  by  ap- 


pellant. In  order  to  constitute  the  taker  a 
thief,  he  must  be  connected  with  the  original 
taking.  If  he  fraudulently  receives  it  or  con- 
ceals it  subsequently,  he  would  be  a  receiver 
or  concealer  of  the  goods,  as  the  facts  would 
show.  This  applies  to  tlie  ownership  in 
Gulnn.  Guinn  was  constmctively  the  owner, 
in  that  he  was  the  agent  of  the  corporation 
or  people  who  owned  the  foundry.  This 
foundry  seems  to  have  been  out  of  business 
for  some  time,  and  parties  had  been  ravaging 
it  and  taking  metal  from  It  for  quite  a  while. 
There  seems  to  be  some  question  also  of 
Gulnn's  right  to  sell.  When  McPherson  and 
Boss  severed  the  proiterty  and  appropriated 
it  to  their  use  for  the  ulterior  purpose  of 
sailing  it,  they  committed  theft  of  the  proper- 
ty. Asportation  is  not  necessary  in  theft 
The  fraudulent  taking  is  sufficient  without 
asportation.  Their  segregation  of  the  prop- 
erty from  the  building,  which  took  them  some 
hours  to  accomplish  by  brealdng  it.  It  being 
part  of  the  mactalnery  of  the  building,  was  an 
appr<q;>rlation  of  the  property.  fRiey  remov- 
ed It  from  the  building  and  went  away  In- 
tending to  go  back  and  ultimately  dispose  of 
it,  but  in  the  meantime,  the  state  contends, 
appellant  got  the  property  and  appropriated 
it  The  question  of  return  of  the  property 
by  Boss  and  McPherson  is  not  suggested  by 
the  evidence;  in  fact,  the  idea  of  voluntary 
return  on  their  part  is  excluded  by  the  testi- 
mony. Under  this  view  of  the  case  the  prop- 
erty was  In  possession  of  the  original  takers, 
who  had  deprived  Gulnn  of  the  property  and 
appropriated  it  They  had  broken  it  loose 
from  the  machinery  of  the  building  and  be- 
came owners  of  it  so  far  as  thieves  could  be 
the  owners  of  stolen  property.  "Ownership" 
and  "possession"  are  usually  synonymous 
terms  under  our  statute.  Ownership  is  con- 
stituted by  the  actual  care,  control,  and  man- 
agement of  the  property.  Where  a  thief  has 
stolen  a  horse  or  a  cow,  or  an  animal  and  it 
escapes  or  gets  back  upon  Its  range,  or  is 
turned  loose  upon  its  range,  the  ownership 
may  be  then  In  the  owner.  This  Is  the  gen- 
eral rule,  especially  where  the  animal  is  on 
Its  accustomed  range  or  in  the  neigbtwrhood. 
If  appellant  committed  theft,  it  occurs  to  the 
writer  the  ownership  should  have  been  al- 
leged in  the  parties  from  whom  he  took  the 
jfraperty.  Boss  and  McPherson.  These  mat- 
ters were  brought  to  the  attention  of  the 
court  in  several  ways,  by  si)ecial  charges  and 
exceptions  to  the  charge,  and  in  regard  to  the 
sufficiency  of  the  evidence. 

[S,  i]  Thare  Is  another  serious  question  In 
the  case  for  which  this  Judgment  will  have 
to  be  reversed.  The  question  of  intent  be- 
came an  important  factor.  Appellant  had 
had  conversations  with  the  alleged  owner, 
Gulnn,  two  or  three  years  prior  to  this  trans- 
action with  reference  to  buying  the  property, 
and  also  with  reference  to  hauling  such  prop- 
erty from  the  foundry.    Gulnn  notified  him 
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he  would  write  to  tbe  owner  and  obtain  per- 
mission, U  he  conld,  and  he  would  employ  ap* 
pellant  to  haul  It  or  sell  It  to  blm.  This  la 
tbe  substance  of  the  matter.  When  appel- 
lant was  Informed  of  the  fact  that  this  prop- 
erty had  been  stolen  from  the  foundry,  he 
went  to  see  Mr.  Gulnn  at  his  ollice.  Upon 
reaching  the  office  another  one  of  the  Gulnns 
of  the  law  firm  had  a  conversation  with  ap- 
pellant or  appellant  with  him.  Appellant 
Informed  Mr.  Gulnn  of  his  mission  and  de- 
sired to  get  this  property.  After  talking  the 
matter  over  some  time  Gulnn  Informed  him 
that  he  and  one  of  the  other  members  of  the 
firm  often  wrote  letters  for  the  alleged  owner, 
H.  S.  Gulnn,  and.  It  may  be  generally  stated, 
sometimes  assisted  In  looking  after  the  busi- 
ness for  him.  It  Is  not  Intended  to  go  Into 
the  details,  but  rather  state  the  substance. 
Finally  Golnn  told  appellant  It  would  be  all 
right,  and  to  get  the  property,  which  appel- 
lant did.  In  order  to  get  this  matter  per- 
haps a  little  clearer  we  will  state  this  much 
from  the  bill  of  exceptions : 

"Tbe  court  refused  to  permit  the  defendant  to 
testify  that  Charley  Guinn  atated  to  the  defend- 
ant that  he  was  the  nephew  of  H.  S.  Guinn,  the 
prosecuting  witness,  that  be  occupied  the  same 
office  with  said  H.  S.  Guinn,  and  that  said 
Guinn  was  out  of  town,  but  that  he  (Charley 
Guinn)  attended  to  all  of  hii  businesa,  and  that 
he  would  authorize  the  defendant  to  go  and 
get  the  property  alleged  to  have  been  stolen,  and 
that  he  could  see  H.  S.  Guinn  about  a  settlement 
of  the  matter  later,  and  that  the  defendant  at 
the  time  he  took  the  property  alleged  to  have 
been  stolen  believed  said  Cfharley  Guinn  had  full 
authority  from  H.  S.  Guinn  to  authorize  him 
(defendant)  to  take  the  alleged  stolen  property, 
and  that  it  was  because  of  said  anthontf  gives 
by  said  Charley  Guinn  that  defendant  did  take 
said  property." 

This  Is  copied  from  the  blU  of  exceptions, 
which  follows  several  pages  of  questions  and 
answers,  retiring  of  the  Jury,  bringing  them 
back,  argumente  and  dlscussiota  of  counsel, 
whldi  It  Is  supx>osed  was  put  in  to  manifest 
tbe  exact  stetus.  The  court  signs  this  bill 
without  qualification.  It  has  always  been  ttie 
rule  In  theft  cases  that  the  taking  must  be 
fraudulent,  and  that  the  Intent  is  an  essen- 
tial element  on  the  part  of  the  taker  to  take 
and  appropriate  the  property  fraudulently. 
If  he  had  the  right  to  take  it  or  believed  he 
had  the  right  to  take  it,  tbe  case  is  not  one  of 
theft.  This  has  been  so  long  the  rule  In  Tex- 
as that  authorities  are  not  necessary.  The 
statute  makes  this  so  by  ite  definition.  If 
the  property  comes  Into  the  possession  of 
a  party  honestly,  he  would  not  be  gnllty  of 
theft  by  afterwards  converting  It,  under  an 
indictment  of  this  character.  To  meet  this 
very  proposition  the  Legislature  enacted  a 
statute  with  reference,  to  theft  under  a  con- 
tract of  hiring  and  borrovdng  by  bailee. 
This  is  not  an  indictment  of  that  character ; 


It  is  an  ordinary  tliett  indictment    TtOa  ii 

not  only  so,  but,  since  the  defendant  can 
testify  In  his  own  case,  he  may  testify  as  to 
his  Intent  and  connection  with  the  property 
alleged  to  have  been  stolen,  disclaiming  any 
fraudulent  purpose.  This  has  been  decided 
in  qolte  a  number  of  CEises.  He  cannot  only 
prove  It  by  himself,  but  he  can  prove  It  by 
any  testimony  that  is  legitimate.  The  court 
seems  to  have  acted  upon  the  theory  that 
this  was  a  conversation  between  Charley 
Guinn  and  defendant,  and  therefore  it  could 
not  be  used  In  evidence  before  the  Jury  to 
show  his  Intent  This  Is  not  the  law.  Mr. 
Branch  has  collated  a  great  number  of  thes* 
cases  In  his  work  on  Criminal  Law,  in  sec- 
tion 799.  Not  only  so,  but.  If  he  is  laboring 
under  a  mistake  of  ftict  as  to  bis  right  this 
can  be  shown,  and,  if  It  is  a  fact  that  he  made 
a  mistake,  he  still  would  not  be  guilty.  This 
la  also  fixed  by  the  statute.  The  fact  that 
appellant  went  to  see  H.  8.  Oulnn  to  talk 
with  him  about  the  matter  and  obtain  his 
permission  to  take  the  property  tends  to  aid 
him  in  bis  contention  of  the  fact  that  be  did 
talk  with  Charley  Gulnn,  H.  S.  Gulnn  being 
absent  and  obtained,  as  he  believed  and  as 
tbe  bill  of  exceptions  shows,  his  permission 
to  take  the  property  and  settle  with  H.  8. 
Guinn  afterwards.  Tbla  certainly  would  be 
strong  evidence  of  the  fact  that  he  was  not 
contemplating  taking  the  property  without 
authority.  This  explains  or  tends  to  explain 
why  he  wait  for  the  property  and  why  be 
took  it  He  brought  the  property  into  town 
of  Busk  and  shipped  it  from  the  depot  It 
laid  around  at  the  depot  before  it  was  ship- 
ped in  plain  sight  of  everybody  who  went 
about  it;  some  of  the  property  was  on  the 
ground  and  some  on  the  idatform  or  gallery. 
This  is  raised  by  bill  of  exceptions,  as  be- 
fore stated,  to  tbe  rejection  of  testimony,  and 
It  is  alBO  raised  in  special  charges,  which 
were  refused.  The  evidence  should  Itave 
been  Introduced  and  the  Jnry  instrudsd  af- 
firmatively that  if  appellant  under  the  cir- 
cumstances, did  not  Intend  to  defraud,  bat 
took  the  property  believing  he  had  a  rigM 
to  take  it  they  should  acquit  him. 

There  are  some  exceptions  to  the  charge  on 
accomplice  testimony.  The  charge  is  not 
aptly  drawn  and  is  subject  to  criticism.  Up- 
on another  trial,  however,  this  will  not  oc- 
cur. Charges  on  accomplice  testimony  have 
been  written  about  so  mudx  that  it  is  well 
enough  for  the  trial  courto  to  follow  those 
cases  that  have  been  adhered  to  by  this 
court  in  which  the  rule  in  regard  to  proper 
dbarge  on  this  matter  has  been  settled. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

HARPER,  ;[•.  absent 
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COZBT  T.  8TATB.  (Mo.  428&)* 

(Gonrt  of  Orimlnal  Appeals  of  Ttxu.    Not.  22, 
1016.) 

1.  Pektdbt  •s>34<4)  —  SuHitiiBMcr  or  Bti- 

DENOB— CoBBOBOHATTOn, 

In  a  prosecution  for  pojury  based  on  defend- 
ant's sworn  false  statement '  b'efore  the  frrand 
}nry  in  a  criminal  investtgation,  evidence  heU  to 
meet  the  statute,  in  that- one  witness,  whom,  the 
jury  ezpieasly  found  was  a  credible  witness,  tes- 
tified positively  that  defendant's  testimony  be- 
fore the  grand  jury  was  false,  and  that  such 
witness  was  strongly  corroborated  by  other  evi- 
dence, 80  that  the  conrt  did  not  err  in  rsfusins 
his  p«-emptor;  instruction  for  aequittaL 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  {{  129,  132;   Dec.  Dig.  «=>34(4).] 

2.  Cbiuihal  Law  <8:=»829(1)  —  Tbiai,  —  Ek- 
(juested  twstbuction— givbw  inbtrtiction. 

Defendant's  special  charge  was  properly  re- 
fnsed,  where  it  was  completely  covered  by  the 
court's  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011 ;  Dec  Dig.  <8=>829(l).l 

S.  Ceiminal  Law  ^=814(10)— Insteuction— 

Evidence  to  Support. 
In  a  prosecution  for  perjury  based  npon  de- 
fendant^* false  testimony  before  the  grand  jarf 
in  its  investigation  of  a  charge  of  rape  against 
another,  where  there  was  no  evidence  that  de- 
fendant, though  dmnk,  made  the  alleged  false 
Btatemsnt  by  mistake,  and  the  evidence  showed 
that  the  statement  was  made  deliberately,  an  in- 
8truc(:ion  that  if  when  he  made  the  statement  his 
memory  was  so  impaired  by  alcohol  as  to  render 
him  incapable  of  remembering  the  real  facts, 
he  shanM  be  acvnltted  was  properly  refused. 

[Ed,  Note. — Sot  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1821,  197»,  1881;  Dec.  Dig. 
<e=>814(10).l 

4.  Pebjuby  «=>32(3,  4)— Evidkno*— Identttt 

OF  Cause. 
The '  complaint  against  such  other  charging 
him  with  rape,  the  warrant  for  his  arrest  and  his 
bond  for  his  appearance  before,  the  grand  jury 
were  admissible  to  identify  the  cause  the  grand 
Jury  had  under  investigation,  and  to  show  the 
jnrisdietion  of  the  grand  jary. 

[Edi  Note.— For  other  cases,  see  Perjury,  Gent. 
Dig.  H  110,  111;   Dec.  Dig.  «s>82(3,  4).] 

B.   WltHBeSKS    «3>886<2)— iMFCAOHlaNT— FOB- 
MXB  TESTIKONT. 

In  a  prosecution  for  perjury,  where  defend- 
ant sought  to  impeach  a  state's  witness  by  show- 
ing that  she  had  made  a  statement  before  trial 
different  from  that  made  on  the  trial,  the  court 
puroperly  permitted  the  state  to  introduce  her  tes- 
timony on  the  examining  trial  to  the  same  effect 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  1263;  Dec.  Dig.  «=>39e(2).l 

9.  COUBTS  «S>116  — ReCOBDB  — iHONDlORT  — 
POWBB    Of   COUBT. 

Where  an  indictment  tor  perjury  was  tried 
doling  the  term  at  which  the  indictment  was 
preferred,  the  court  committed  no  error  in  r»- 
Quiring  the  clerk  to  enter  his  order  appointing 
a  foreman  of  the  grand  jury,  since  the  minutes 
of  the  court  ware  in  the  control  of  the  trial 
'Jndge  during  the  whole  teim. 

nsi.  Note.— For  other  cases,  see  Courts,  Cent 
DigT  I  36T;  Dec.  Dig.  <S=3ll5.] 

.7.  Pkbjtjbt  «s>32(1)  —  Evidxncb  —  Ciboum- 

STANCBS. 

.  In  a  prosecution  for  perjury  baaed  on  de- 
fandaaf 8  testimony  before  the  grand  jury  in  its 
investigation  of  a  charge  against  another  for 
rape,  evidence  that  if  prosecutrix  had  come  to 


the  house  where  the  allied  rape  was  committed, 

defendant  would  have  seen  her,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  i  108;    Dec.  Dig.  <S=»S2(l).] 

8.  Cbiminal  Law  «=>656(1)— Tbiai.— Beuabk 

of  cotjbt. 
The  courfB  remark  that  proseentrix  would 
know  whether  defendant  knew  her  or  not,  made 
when  defendant  was  objecting  to  her  testimony 
to  that  fact,  was  not  error,  and  where  she  and 
defendant  both  testified  that  he  knew  her  at  that 
time  and  before. 

[Ed.  Nots.— BH>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  1624,  1S27,  1528;  Dec  Dig. 
«=656(1).]  .        "      —  •  • 

8.  Pbbjubt  «s>S2(1)— JBvidbnoe. 

Testimony  of  prosecutrix  that  she  was  afraid 
of  the  party  indicted  for  the  rape,  and  testimony 
of  her  father  as  to  what  defandaot  said  to  him 
and  he  to  defendant  in  the  hearing  of  the  de- 
fendant in  the  rape  case  about  why  he  had  a 
gun  and  what  he  was  going  to  kill  with  it,  was 
admissible. 

[Ed.  Note, — lV»r  other  cases,  see  Perjnry,  Cent 
Diig.  I  108;  Dec.  Dig.  «Ba32(l).] 

la  Obiwinai.  Law  «s9U09(2>— Habmuub  Bb- 

bo»— Adxibsion  or  B/Vjokjiob. 
Where  there  was  no  dispute  or  controversy 
as  to  the  age  of  the  prosecutrix  in  the  rape  case, 
and  where  she  testified  before  the  grand  jury, 
which  could  judg«  of  her  age,  error,  if  any,  in 
the  admission  of  the  record  of  her  birth  from 
a  page  torn  from  her  parents'  Bible  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  8188;  Dec.  Dig.  «=»lie9(2).] 

11.  Witnesses  «=3277(2)  —  Cboss-Exauina- 
TioN— Scope. 

■  The  cross-examination  of  defendant  as  to  ap- 

S reaching  a  witness  against  him  and  \a  to  what 
e  said  to  such  witness  was  proper. 
[Ed.   Note. — For   other   cases,   see  Witnesses, 
Cent  Dig.  |  980;    Dee.  Dig.  .fc=»277(2).] 

12.  Cbiuinai.  Law  «=»1099(1)  —  Appeal  — 
STATiaaivT  OF  Facts. 

When  the  parties  failed  to  agree  on  the  state- 
ment of  facts,  it  was  the  court's  duty  to  make  a 
statement  of  facts  on  the  point  of  difference 
speak  the  truth. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2866-2868,  2874 ;  Dec.  Dig. 

«s>i09e(i)j 

Appeal  i^rom  District  Court,  Brath  County ; 
W.  J.  Oxford,  Judge 

J.  El  Cozby  was  convicted  of  perjury,  uid 
he  appeals.    AfSrmed. 

Pittman  &  Taylor,  of  Stepheuvllle,  for  ap- 
peUaot.  C.  0.  McDonald,  Aast  Atty.Geo.. 
for  the  State. 

PBENDEBGAST,  P.  J.  Appellant  was  con- 
victed of  perjnry  and  assessefl  the  lowest  pun- 
ishment. 

[1]  AppeUantfB  able  attorneys  earnestly 
insist  tbat  the  evidence  was  iusufflcient  to 
sustain  the  verdict,  and  that  his  cbarges 
should  have  been  given,  peremptorily  requir- 
ing the  jury  to  acquit  him,  because  the  state 
did  not  prove  by  two  credible  vrltnesses,  or 
one  credible  witness  corroborated  strongly  by 
other  evidence,  the  falsity  of  the  defendant's 
statement  made  the  basis  of  perjury.  We 
have  carefully  read  and  studied  the  testl- 
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mony.  The  Jury,  after  hearing  all  of  It  and 
the  argument  from  both  sides  and  the  charge 
of  the  court,  found  the  reverse  of  appellant's 
contention,  and  the  trial  Judge  who  heard  the 
testimony  also  ao  found.  In  cor  opinion,  the 
evidence  was  sufficient  and  compiled  with 
the  statute. 

The  testlm<Hiy  is  ample  to  show:  That  the 
Ck>tton  Belt  train  arrived  In  Alexander  at 
about  4:30  on  Sunday  evening,  February  27, 
1916;  that  appellant  and  one  John  Delaher 
together  went  from  the  depot  Ju^t  after  the 
arrival  of  the  train  to  said  Delsber's  resi- 
dence, and  remained  there  together  from  20 
to  30  minutes.  Delsber's  wife  was  away  from 
home  that  evening.  That  the  parents  of 
Myrtle  Bennett  at  this  time  were  getting  mllb 
from  Delsher,  the  two  families  living  not  far 
apart  In  Alexander.  Myrtle  was  a  girl  Just 
over  13  years  of  age.  She  testified  that  said 
evening,  soon  after  the  arrival  of  said  train, 
she  got  a  bn<^et  and  went  from  her  home 
with  It  to  Delsber's  for  milk ;  that  when  she 
reached  there,  she  went  Into  his  residence  and 
saw  appellant  In  Delsber's  presence;  that 
they  spoke  to  one  another  at  the  time,  and 
that  appellant  knew  beo,  saw  tier,  and 
spoke  to  her  and  called  her  by  name  at  the 
time;  that  Delsher  took  her  bncket,  went 
out  of  that  room  Into  some  other,  got  the 
milk,  and  brought  It  back  to  her;  that 
while  this  was  transpiring,  appellant  left 
the  room  where  she  was;  and  that  when 
Delsher  came  bade  to  her  with  the  milk,  he 
took  her,  laid  her  down  on  the  bed,  unbut- 
toned her  clothes,  and  had  a  complete  act 
of  sexual  Intercourse  with  her;  that  when 
through  she  went  back  to  her  home  with  the 
backet  of  milk.  Her  mother  tesUfled  that 
Myrtle  came  home  said  evening  soon  or  Jost 
after  the  arrival  of  said  Cotton  Belt  train, 
that  they  were  getting  milk  from  the  Delsh- 
ers  at  that  time,  and  that  she  did  not  know 
that  Myrtle  went  to  Mr.  Delsber's  that  eve- 
ning, because  she  was  sick  In  bed  herself, 
but  "I  know  where  I  told  her  to  go,  and  she 
Is  supposed  to  have  gone."  Her  father 
swore  that  they  were  getting  milk  from  Mr. 
Delsher  at  the  time,  and  that  they  had  milk 
for  supper  that  night  Her  father  further 
swore:  That  late  that  evening,  about  or  Just 
before  sundown,  while  at  home,  he  saw  a 
rabbit  out  some  short  distance,  got  his  gun, 
and  went  to  kiy  It  While  going  after  the 
rabbit,  he  saw  appellant  and  Delsher  togeth- 
er going  In  the  direction  of  Delsber'a  This 
evidently  was  shortly  after  the  act  of  Inter- 
course testified  to  by  Myrtle,  and  after  she 
had  reached  home  from  Delsber's.  That 
when  appellant  and  Delsher  saw  him  with 
the  gun,  Delsher  went  Into  a  closet  Appel- 
lant asked  him  what  he  was  going  to  kill, 
and  he  said  the  rabbit,  telling  about  having 
seen  It,  etc.,  and  that  he  said  this  loud  enough 
for  Delsher  to  have  heard  it  That  there- 
upon Delsher  came  out  of  the  closet,  the  three 
talked  aw&Ue,  and  be  then  went  on  and  killed 


the  rabbit  Mr.  Strong  swore  that  he  knew 
Myrtle;  that  about  sondown  that  evening 
he  saw  her  coming  from  the  direction  of 
Delsber's  house,  about  60  yards  from  Delsb- 
er's, going  towards  her  home,  with  a  bn(^et 
In  her  hand.  Mr.  Johnson,  the  county  at- 
torney, testified  that  while  appellant  was  a 
witness  b^ore  the  grand  Jury,  when  the 
grand  Jury  was  Investigating  the  case  of 
rape  against  Delsher  on  said  occasion,  he 
then  swore  that  he  and  Delsher  went  to 
Delsber's  together  after  said  train  came  in, 
and  that  if  Myrtle  had  come  there  at  tbe 
time  she  swore  she  did  after  milk,  he  would 
have  seen  her.  Appellant  himself  swore  that 
he  and  Delsher  went  together  from  the  depot, 
after  the  arrival  of  said  train,  to  Delsber's 
residence,  and  that  they  remained  there  to- 
gether from  20  to  80  minutes  and  left  there 
together  about  sundown ;  that  Mrs.  Delsher 
was  not  at  home  that  evening. 

Right  away  after  said  alleged  rape  of 
Myrtle  by  Delsher,  a  proper  complaint  was 
made  against  him,  charging  falm  with  raping 
said  gM  on  said  occasion.  Tbe  proper  wai^ 
rant  was  Issued,  and  he  was  arrested  there- 
under, and  an  examining  trial  was  had,  and 
he  was  bouad  over  and  gave  bond  to  appear 
at  tbe  next  term  of  the  court  to  await  the 
action  of  the  grand  Jury.  That  all  these 
papers  were  turned  over  to  the  grand  Ju^y. 
and  at  the  June  term  of  the  court,  tbe  grand 
Jury  investigated  the  said  chaise  against 
Delsher.  That  the  grand  Jury  had  appellant 
before  them  twice,  and  that  he  swore  before 
them  that  he  did  not  see  Myrtle  at  Delsber's 
residence  on  said  occasion  when  she  testified 
she  went  there  for  milk  that  evening.  His 
testimony  oq  this  point  was  the  predicate 
for  the  charge  of  perjury  against  him.  Myr- 
tle swore  positively  that  appellant  did  see 
her  at  Delsber's  <ki  that  occasion  and  spoke 
to  her ;  that  she  knew  him,  and  he  knew  her. 
Appellant  also  swore  that  he  knew  Myrtle  at 
that  time,  and  before. 

The  evidence,  thus  briefly  stated,  shows 
that  Myrtle  testified  positively  that  die  went 
to  Delsber's -at  the  time  stated  to  get  milk 
for  her  parents,  carrying  wltb  her  a  backet 
for  that  purpose,  and  that  on  that  occasion 
appellant  did  see  her.  Appellant  himself 
corroborates  her,  in  that  he  swore  he  and 
Delsher  went  from  the  train  ta|  Delsber's 
Just  after  it  arrived,  and  remained  there  some 
20  to  SO  minutes.  During  this  time  Is  when 
Myrtle  swears  she  was  at  Delsber's.  She 
was  corroborated  by  her  parents,  in  that  she 
was  sent  by  her  mother  for  milk  on  this  oc- 
casion, and  her  father  swore  they  had  milk 
for  supper  that  night  She  was  seen  on  said 
occasion  coming  from  Delsber's  with  a  bucket 
in  her  baud.  Other  circumstances  of  corrob* 
oration  of  her  are  also  shown.  Upon  the 
whole,  we  think  the  statute  was  met  in  that 
one  witness,  whom  the  Jury  expressly  found 
was  a  credible  witness,  testified  positively 
that  appellant's  said  testimony  befora  the 
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grand  Jury  was  talae,  and  that  she  was  cor- 
roborated strongly  by  other  evidence  as  to  the 
falsity  of  apijellnnt's  said  statement,  and 
the  conrt  did  not  err  In  refusing  to  give  ap- 
pellant's requested  peremptory  Instructions 
to  acquit  him. 

[2]  The  Indictment  was  Clearly  soffldent; 
the  allegations  conformed  fully  to  the  le- 
gnlrements  of  the  statute,  and  followed  the 
approved  forms  for  such  Indictments.  Ap- 
pellant's special  charge  Na  3  was  fully  and 
completely  covered  by|  the  court's  charge. 
Hence  the  court  correctly  refused  to  give  It. 

[3]  His  charge  No.  6  was  to  the  effect  that 
if  the  jury  should  find  from  the  evidence  that 
as  a  result  of  drlnUng  alcohol,  If  he  was  on 
the  date  mentioned,  his  memory  was  Impair- 
ed to  such  an  extent  as  to  render  him  Incapa- 
ble of  remembering  seeing  Myrtle  Bennett  at 
said  house  at  said  time,  and  that  If  be  did 
see  her,  and  by  reason  of  his  said  impaired 
memory  he  made  the  statement  before  the 
grand  Jury  alleged  In  the  Indictment,  to  find 
him  not  guilty.  The  evidence  in  no  way  call- 
ed for  such  a  charge.  Appellant's  evidence 
itself  excluded  the  idea  that,  by  reason  of 
drinking  alcohol,  or  any  other  reason,  'he  was 
caused  to  make  the  alleged  false  oath  by  mis- 
take, and  shows  that  his  said  statement 
before  the  grand  jury  was  made  deliberately 
and  Willfully,  after  his  attention  had  been 
repeatedly,  both  In  the  grand  Jury  room  and 
before,  called  thereto.  Slsk  v.  State,  28  Tez. 
App.  436,  13  S.  W.  64T. 

[4]  The  court  correctly  permitted  the  In- 
troduction of  the  said  complaint  against 
Delsher,  charging  him  with  rape,  the  war- 
rant for  his  arrest,  and  his  bond  for  his  ap- 
pearance before  the  grand  Jury,  for  the  por- 
pose  as  stated  by  the  court,  to  identify  the 
cause  the  grand  Jury  had  under  investigation 
and  to  show  the  Jurisdiction  of  the  grand 
Jury  to  inquire ,  into  that  subject-matter. 
Stanley  v.  State,' 95  S.  W.  1076;  Wilson  v. 
State,  27  Tex.  App.  48,  10  S.  WV  749,  11  Am. 
St.  Uep.  180;  Franklin  v.  State,  88  Tex.  Cr. 
R.  34S,  48  S.  W.  86;  Martinez  v.  State,  38 
-  Tex.  Cr.  R.  476,  46  S.  W.  826;  Smith  v.  State, 
81  Tex.  Cr.  R.  318,  20  S.  W.  707;  30  Cyc. 
pp.  1443,  1446,  and  cases  cited  <m  the  latter 
page. 

[S]  Appellant  sought  to  impeach  Myrtle  by 
showing  she  made  a  different  statement  be- 
fore tUs  trial  from  what  she  made  on  this 
trial.  I'he  court,  therefore,  permitted  the 
state  to  introduce  her  testimony  on  the  ex- 
amining trial  to  the  same  effect  that  she  now 
testified,  for  the  purpose  of  corroborating 
her,  and  appellant's  bills  Nos.  10  and  14  on 
this  subject  show  no  error.  Branch's  Crlm. 
Law,  i  874. 

[I]  The  case  was  tried  during  the  term  at 
which  the  indictment  was  preferred.  Hie 
court  committed  no  error  in  requiring  the 


derk  to  enter  his  order,  appointing  Dave 
Deaton  foreman  of  the  grand  Jury,  who 
signed  the  indictment  as  foreman.  The  min- 
utes of  the  court  were  In  the  control  of  the 
trial  Judge  during  the  whole  of  the  term. 

[7]  The  court  correctly  permitted  the  coun- 
ty attorney  to  testify  that  appellant,  when  be- 
fore the  grand  Jury,  swore  that  If  she  (Myr- 
tle Bennett)  had  come  there  that  evening, 
he  would  have  seen  her. 

[8]  Nor  does  appellant's  bill  Na  11  to  the 
court's  remark  that  she  would  know  wheth- 
er appellant  knew  her  or  not,  when  appellant 
was  objecting  to  her  testifying  to  that  fact, 
show  any  error.  She  and  appellant  both  tes- 
tified that  he  knew  her  at  that  time,  and  be- 
fore. As  Quallfled  by  the  court,  appellant's 
bill  No.  12  shows  no  error. 

[•]  Nor  did  the  court  err  In  permitting 
Myrtle  Bennett  to  testify  that  she  was  afraid 
of  said  Delsher. 

Nor  did  the  court  err  in  permitting  3.  C. 
Bennett  to  testify  what  appellant  said  to 
him,  and  he  to  appellant,  in  Deisher's  hear- 
ing, about  why  he  had  the  gun  and  what  he 
was  going  to  kill  therewith. 

[10]  Myrtle  Bennett  and  her  father  and 
mother  positively  testified  to  her  age.  There 
was  no  dispute  or  controversy  as  to  her  age. 
Bo  that  if  the  court  erred  In  permitting  the 
record  of  her  birth  from  a  page  torn  from 
her  parents'  Bible  to  be  admitted,  the  error 
would  be  entirely  Immaterial  and  harmless. 
She  testified  before  the  Jury,  and  the  Jury 
saw  her,  and  could  well  Judge  of  her  age. 
Henkel  v.  State,  27  Tex.  App.  510,  U  S.  W. 
671;  HoUlday  v.  State,  35  Tex.  Cr.  E.  133, 
32  S.  W.  538;  Nelson  v.  State,  35  Tex.  Cr. 
B.  205,  32  S.  W.  900;  Tracy  v.  SUte,  44  Tex. 
9;  Height  V.  State,  68  Tex.  Cr.  R.  278,  150 
S.  Wl  908;  Veal  v.  State,  8  Tex.  App.  477; 
Gaston  v.  State,  11  Tex.  App.  143. 

[11]  No  error  was  committed  by  the  court 
in  permitting  the  cross-examination  of  ap- 
pellant about  his  approaching  a  witness 
against  him  and  what  he  said  to  such  wit- 
ness. This  was  proper  cross-examination. 
Nor  did  the  court  err  in  permitting  the  cross- 
examination  of  appellant's  witness  Poe, 
shown  by  his  bill  No.  17. 

[12]  It  was-  the  duty  of  the  conrt  to  see 
that  the  statement  of  facts  was  true  and  cor- 
rect before  be  approved  it,  and  when  the  par- 
ties failed  to  agree  thereon,  differing  about 
one  fact  testified  to,  it  was  the  duty  of  the 
court  to  make  the  statement  of  facts  on  this 
point  speak  the  truth,  as  he  did,  before  ap- 
proving it. 

There  is  no  reversible  error  shown  in  this 
case.  The  evidence  was  amply  safficient  to 
Justify  the  verdict. 

Tbe  Judgment  is  afOrmed. 

HARPER,  J.,  absent 
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MABSDBN  et  «L  t.  TROT,  Oa  Atty. 
(No.  6785.) 

(Court  of  CivU  Appeals  of  Texas,    San  Antonio. 

Nov.  1,  1916.     Rehearing  Denied 

Nov.  29,  1916.) 

1.  £>UCCTI0I«8   4s»227(l)  — OOITDUCT  — IBBBOU- 

LABITIES. 

As  Const,  art.  6,  f  2,  providing  that  persons 
of  foreign  birth  having  the  qnalificatioDS  provid- 
ed for  natives  who  have  declared  their  intentioii 
to  become  citizens  of  the  United  States,  shall  be 
deemed  qualified  electors,  designated  a  special 
class,  if  a  proclamation  by  election  officers  that 
no  man  not  born  in  the  United  States,  unless  he 
had  his  final  naturalization  papers,  would  be 
permitted  to  vote  in  an  election  to  determine 
whether  the  sale  of  intoxicating  liquors  would  be 
prohibited  in  a  county,  was  made  known  and 
a  sufficient  number  of  this  class  was  prevented 
from  voting  to  overcome  the  majority  in  favor  of 
prohibition  and  change  the  result,  whether  they 
presented  themselves  at  the  polls  or  not,  the  elec- 
tion was  void. 

[Ed.    Note.— For   other   cases,   aee   Elections, 
Cent  Dig.  {g  197,  198;  Dec.  Dig.  «=3227(1).] 

2.  BtECTioNB    «=»286(3)— CowTBBTS— Pwnriow 

— St7FFICIKN0T. 

Although  when  an  election  is  attacked  on  the 
ground  of  the  exclusion  of  individual  voters,  the 
name  of  each  individual  must  be  alleged,  in  an 
action  to  contest  an  election  an  allegation  in  the 
petition  that  an  announcement  was  made  before 
the  election  that  a  certain  class  of  voters  would 
be  excluded  from  voting ;  that  a  number  of  votes 
sufficiently  large  to  have  changed  the  result  of 
such  election  were  prevented  by  such  announcer 
ment  from  attending  the  polls— was  sufficient  to 
form  a  basis  of  proof  of  such  facts  without  nam- 
ing the  voters  of  the  class. 

[Ed.   Note.— For   other   cases,   see   Elections, 
Cent  Dig.  K  269,  274;  Dec.  Dig.  <fcs>285(3).] 

8,  Elections  <S=»285(3)— Contkst— PmrriOK— 

SuPFICrENCT. 

In  an  action  to  contest  an  deetion,  a  peti- 
tion, alleging  that  in  several  precincl^  the  offi- 
cers of  the  election  proclaimed  publidy  that  no 
man  not  born  in  the  United  States  would  be  al- 
lowed to  vote  unless  he  had  his  final  naturaliza- 
tion papers,  and  that  the  announcement  was 
made  in  three  precincts  named,  and  was  drculat- 
ed  throughout  the  precincts,  was  sufBciently  defi- 
nite in  naming  the  precincts  in  whldi  the  dasa 
of  voters  was  excluded  and  the  officers  who  an- 
nounced that  the  class  would  be  excluded. 

[Ed.   Note. — E\>r   other   cases,   see   Elections, 
Cent  Dig.  {§  269,  274;   Dec.  Dig.  «=9285(3).] 

4.  Elections  «=»73— Qualwioation  or  Vot- 
EBs— Poll  Tax  Receipt— Stattjt*—"  Affi- 
davit" Oath. 
Under  Rev.  St  1911,  art  2952,  providing 
that  if  a  citizen,  after  receiving  his  poll  tax  re- 
ceipt or  certificate  of  exemption,  removes  to  an- 
other coanty  or  another  precinct  in  the  same 
county,  he  may  vote  at  an  election  in  the  pre- 
cinct of  his  new  residence  by  presenting  his  poll 
tax  receipt,  or  certificate  of  exemption,  or  his 
written  affidavit  of  its  loss,  to  the  precinct  Jadg^ 
es,  and  by  making  oath  that  he  is  the  person  de- 
scribed, etc.,  an  "affidavit"  being  an  "oath"  re- 
duced to  writing,  and  the  oath  only  being  for 
purposes  of  identification,  the  requirement  of  an 
affidavit  is  mandatory,  but  only  with  regard  to  a 
voter  who  has  lost  his  receipt  or  certificate,  while 
that  in  regard  to  an  oath  is  only  directory,  so 
that  votes  of  electors  who  had  paid  their  poll 
taxes  and  removed  to  another  precinct,  but  made 
neither  affidavit  nor  oath,  were  not  illegal  where 


their  receipts  or  certifieatet  were  not  lost,  and 
the  oath  waa  not  required  l>y  the  election  officers. 

[Ed.  Note.— For  other  caaes,  aee  Elections, 
Cent  Dig.  IS  89,  70;  Dec  Dig.  «=373. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Affidavit] 

6.  Intoxicatino  Liouobb  €=>35— ELEcnosra— 

Count  of  Votes — Statute — Constbuctios— 

"Majobttt  Vote." 
Under  Conat  art  16.  i  20,  providing  that 
the  T^egislature  shall  enact  a  law  whereby  the 
qualified  voters  of  any  county,  etc.,  by  a  "ma- 
jority vote,"  etc.,  may  determine  whether  the 
sale  of  intoxicating  liquors  shall  be  prohibited, 
and  Rev.  St  1911,  art  5728,  providing  that  if  a 
majority  voting  shall  vote  against  prohibition, 
the  court  shall  make  an  order  declaring  the  re- 
sult, etc..  artide  8062,  dedaring  that  iUegal 
votes  shall  be  cast  out  and  artide  5720,  requir- 
ing that  officers  holding  a  local  option  election 
conform  to  general  laws,  the  result  of  an  election 
on  the  question  of  prohibition  is  determined  by 
a  majority  of  qualified  voters  Toting,  and  no  in- 
qniry  as  to  the  whole  nomber  of  petaons  entitled 
to  vote  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  42;  Dec.  Dig.  ®=335. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Majority  Vote.] 

6.  Elections  «=972— Qttalmioations  of  Vot- 

EKS— •'■REeiDENOT." 

That  a  man's  wife  and  dilldren  resided  on 
thdr  homestead  fixed  hia  residence  there,  al- 
though he  may  have  taken  but  one  meal  a  day 
and  spent  the  rest  of  his  time  on  another  farm. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  H  67,  68,  70;   Dee.  Dig.  «=>72. 

For  other  definitiona,  aee  Words  and  Phraaea, 
First  and  Second  Serua,  Residence.] 

7.  Elections  «=3225— BaU/OT& 

A  voter  should  not  be  allowed  to  repeat  his 
vote  because  he  violated  the  law  in  casting  the 
first  one. 

[Ed.  Note.— For  other  caaea,  see  ESeetioms, 
Cent  Dig.  f  106;  Dec  Dig.  «=>226.] 

8.  Douicitx  «=>8— Etidenob— PBKOtniPTioifa 

The  presumption  tliat  every  man  has  a  fixed 
domicile  applies  aa  well  to  a  single  as  to  a  mar- 
ried man. 

[Ed.  Note.— For  other  cases,  see  Domicile^ 
Cent  Dig.  H  36,  37;  Dec.  Dig.  <S=3&] 

9.  Elsctions  4=>73— QiTAUFioATioNB  or  Vot- 

EBB. 

Aa  residence  is  largely  a  matter  of  intention, 
made  to  appear  by  all  the  facts  and  cireumstano- 
es  of  the  case,  and  absence  from  place  of  resi- 
dence will  not  alone  destroy  a  residence  once 
fixed,  that  a  voter  had  been  abroad  and  out  of 
the  state  a  great  deal,  nothinjg  being  shown  with 
regard  to  his  intention,  will  not  destroy  his  right 
to  vota. 

[£jd.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §!  69,  70;   Dec  Dig.  *=>73.] 

Appeal  from  District  Court,  Bee  County; 
J.  F.  Mullally,  Judge. 

Action  by  A.  O.  Marsden  and  others  against 
Charles  Troy,  County  Attorney.  Judgment 
for  defendant  and  plalntifCs  appeal.  Revers- 
ed and  ronanded. 

Dougherty  Sc  Dougherty,  B.  D.  Tariton,  Jr., 
and  O.  C.  Robinson,  all  of  Beevllle,  for  appel- 
lanta  Thomas,  Milam  &  Touchstone,  of  Dal- 
las, and  Beasley  A  Beasley,  J.  Ed  Daugher- 
ty  and  Charles  Troy,  all  of  BeevlUe,  for  ap- 
pellee. 
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ITjT,  G.  T.  Thla  Is  a  contest  of  an  elec- 
tion held  In  Bee  county,  on  January  8,  1916, 
for  tbe  purpose  of  determining  whether  the 
sale  of  Intoxicating  Uqncnrs  should  be  pro- 
hibited within  the  bounds  of  that  county. 
The  proper  authorities  declared  that  the  elec- 
tion resulted  In  favor  of  the  prohibition  of 
the  sale  of  intoxicating  liquors  within  Bee 
county,  and  appellants,  who  are  citizens  and 
property  holders,  instituted  this  suit.  The 
trial  Judge,  after  hearing  the  evidence,  de- 
clared that  prohibition  had  been  adopted  by 
a  majority  of  29  votes;  there  being  618  votes 
for  prohibition  and  589  votes  against. 

[1]  The  first  assignment  of  error  assails  the 
action  of  the  court  In  sustaining  a  special 
exception  to  the  thirteenth  paragraph  of  the 
petition.  The  statement  of  the  appellants 
shows  the  exception  was  sustained  to  only 
that  part  of  the  paragraph  which  failed  to 
name  the  voters  who  were  prevented  from  at- 
tending the  polls  "in  several  precincts"  by  the 
proclamation  of  otficers  of  the  election  that 
"no  man  not  bom  In  the  United  States  would 
be  allowed  to  vote  unless  he  had  his  final 
naturalization  papers,  and  that  it  would  be 
necessary  for  him  to  produce  them  in  order 
to  be  entitled  to  vote."  The  object  of  the  al- 
I^iation  was  to  raise  the  Issue  of  a  certain 
class  of  qualified  voters  being  deprived  of 
their  votes  by  the  announcement  that  none 
of  the  class  would  be  permitted  to  vote, 
whereby  they  were  prevented  from  attending 
tbe  iwlla. 

It  Is  provided  in  article  16,  f  20,  of  the 
<3onstltutlon  of  Texas  that  the  Legislature 
should,  at  Its  first  session,  after  tbe  adop- 
tion of  the  Constitution,  enact  a  law  provid- 
ing that  the  qualified  voters  of  any  county, 
and  dty,  or  subdivlsiona  of  the  county,  might, 
by  a  majority  vote,  determine  from  time  to 
time  whether  the  sale  of  intoxicating  liquors 
should  be  prohibited  within  the  prescribed 
limits.  In  compliance  with  the  command 
of  the  Constitution  an  act  was  passed,  which 
has,  from  time  to  time,  been  amended,  which 
act  is  comprised  In  title  88  of  the  Revised 
Statutes  known  as  the  "Local  Option  Stat- 
utes," authorizing  "the  qualified  voters"  of 
any  county  or  any  political  subdivisions  there- 
of, or  of  any  city  or  town,  to  vote  on  the  pro- 
hibition of  the  sale  of  liquor,  and  prescribing 
rules  for  hol(Ung  such  electtons. 

Under  the  Constitution  (article  6,  |  2)  every 
male  person  of  foreign  birth,  not  subject  to 
the  disqualifications  named  in  section  1,  and 
having  the  qualifications  provided  for  na- 
tives, who,  not  less  than  six  months  before 
any  election  at  which  he  offers  to  vote,  shall 
have  declared  his  intention  to  become  a  citi- 
zen of  the  United  States  in  accordance  with 
federal  naturalization  laws,  and  shall  have 
resided  In  this  state  one  year  next  preceding 
the  election  and  the  last  six  months  in  the 
county  in  which  he  offers  to  vote,  shall  be 
deemed  a  qualified  elector.  Such  elector,  as 
A  matter  of  course,  would  be  fully  qualified 
18&S.W.-61 


by  the  constitutional  proviston  to  vote  on  the 
question  of  prohibition  as  well  as  for  officers, 
or  on  other  questions,  and  it  will  be  conceded 
by  every  one  that  It  was  Improper  and  illegal 
to  rofuse  persons  living  In  the  precinct  of 
the  voting,  and  possessing  the  other  qualifi- 
cations prescribed  In  tbe  Constitution  and 
laws,  the  right  to  vote. 

It  may  be  accepted  as  law  that  where  the 
officers  of  an  election  have  adopted  an  er- 
roneous rule  in  regard  to  the  qualifications  of 
voters  which  affects  a  class  of  voters  and 
which  has  become  generally  known  to  the  per- 
sons excluded  by  it,  members  of  the  class 
would  not  waive  their  rights  by  absenting 
themselves  from  the  polls.  The  offer  of  their 
ballots  after  the  promulgation  of  the  rule 
excluding  them  would  be  an  Idle  and  useless 
formality.  McCrary  on  Elections,  {  235.  SUll 
under  that  rule  it  woulc^  be  necessary  for  the 
contestant,  basing  his  suit  on  the  ground  of 
the  rule  excluding  a  class,  to  allege  and 
prove  that  a  sufficient  number  of  voters  af- 
fected by  the  rule  had  not,  on  accoimt  of  it, 
X>artlclpated  In  the  election,  as  probably  to 
have  changed  the  rosult. 

In  the  case  of  Howell  v.  Pate,  119  Oa.  687, 
46  S.  E.  667,  negroes  as  a  class  were  excluded 
from  voting  solely  on  account  of  color,  and 
the  Supreme  Court  of  Georgia  held  that  as 
such  exclusion  affected  a  sufficient  number  to 
alter  the  result,  the  election  was  void.  That 
cnse  was  cited  In  the  case  of  Coggeshall  v. 
City  of  Des  Moines,  138  Iowa,  730, 117  N.  W. 
309,  128  Am.  St.  Rep.  221,  and  the  Supreme 
Court  of  Iowa  held,  in  a  case  where  women 
as  a  class  had  been  excluded  from  voting: 

"Had  the  election  officers  gone  no  farther  than 
to  refnse  the  votes  of  the  women  which  were  ac- 
tually tendered,  the  result  conld  not  be  disturbed, 
for  in  that  event  enough  were  not  rejected  to 
have  changed  the  result.  But  the  refusal  was 
not  based  upon  disqualification  peculiar  to  the 
individuals,  but  as  members  of  a  class.  The  evi- 
dence shows  conclusively  that  the  denial  was  di- 
rected to  all  women  as  members  of  a  class." 

The  court  followed  the  proposition  quoted 
by  reviewing  the  facts,  that  tended  to  show 
that  no  woman  would  have  been  permitted  to 
vote,  no  matter  how  many  may  have  pre- 
sented themselves,  and  that  this  fact  was 
made  known  to  the  women  by  refusal  to  erect 
separate  voting  booths  for  them,  as  required 
by  law,  by  the  opinion  of  the  dty  solidtor 
denying  the  right  of  women  to  vote,  and  was 
announced  through  the  different  clubs  and' 
through  the  dally  press  which  gave  widest 
publicity  to  it.  It  was  alleged  and  proved 
in  that  case  that  the  votes  of  the  women 
would  have  been  many  times  the  majority  giv- 
en In  favor  of  the  proposition  that  was  vot- 
ed upon.    The  court  said: 

"According  to  the  last  state  census,  there  were 
19,179  native-born  women  above  21  years  of  age 
residing  in  Des  Moines,  or  741  more  than  there 
were  men  of  like  age,  and  no  time  need  be  wast- 
ed in  deducing  from  this  proof  that  more  quali- 
fied female  voters  than  were  necessary  to  over- 
come the  majority  resided  in  the  city  June  20, 
1907,  the  day  of  the  electton." 
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In  the  case  of  Renner  t,  Bennett,  21  Oblo 
St  431,  the  votes  of  the  Inmates  of  an  asylnm 
were  not  accepted  tbrongh  an  error  on  the 
part  of  the  election  officials,  and  it  was  held 
that  the  election  was  a  nnlllty,  the  legal  votes 
rejected  being  in  excess  of  the  majority  giv- 
en at  the  election. 

Summing  np  the  result  of  opinions  on  the 
subject  of  rejection  of  certain  classes  of 
votes.  It  is  stated  in  Ruling  Case  Xaw  No. 
9,  pp.  1147,  1148,  I  139: 

"There  is  a  distinction,  however,  between  de- 
priving an  individual  of  the  ballot  and  the  de- 
nial thereof  to  an  entire  class  of  voters,  for 
where  the  body  of  voters  denied  the  privilege  as 
a  class  is  namerons  enough  to  have  changed  the 
result,  the  denial  is  then  in  the  nature  of  op- 
pression, and  operated  to  defeat  tiie  very  purpose 
of  the  election;  that  is,  of  ascertaining  the  choice 
or  sentiment  of  the  electorate.  Where  voters  are 
rejected  becaase  they  belong  to  a  certain  class, 
it  is  not  necessary  to  establish  the  fact  that 
those  who  actually  presented  themselves  and 
were  rejected  were  sufficient  to  change  the  result 
of  the  election.  The  erroneous  rule  adopted  by 
the  election  officers  affects  the  entire  class,  and 
they  may  submit  to  it  without  waiving  any  rights. 
Though  they  do  not  present  themselves  at  the 
polls  and  offer  their  ballots,  they  have  the  right 
to  take  notice  of  the  decision  of  the  board  in  oth- 
er cases  precisely  like  their  own." 

In  view  of  the  authorities  on  the  subject 
of  rejection  of  voters  by  class,  we  hold  that 
where  there  are  allegations  and  proof  that 
a  certain  class  of  voters  was  prevented  from 
voting  and  the  fact  was  made  known  and 
the  members  of  the  class  thereby  prevented 
from  casting  their  ballots,  whether  they  pre- 
sented the  same  at  the  polls  or  not,  and  the 
number  was  sufficient  to  have  overcome  the 
majority  and  changed  the  result,  the  election 
would  be  void,  irrespective  of  how  the  re- 
jected class  may  have  voted  had  the  members 
been  permitted  to  cast  their  ballots.  It  is 
the  act  of  rejecting  the  body  of  voters  of  a 
certain  class  in  the  face  of  the  Constitution 
that  invalidates  the  election,  if  the  number 
is  sufficient  to  change  the  resiUt  of  the  elec- 
tion. If  it  was  made  known  to  the  voters 
of  a  precinct  that  no  foreign  voters  who  had 
not  obtained  full  naturalization  papers  would 
be  allowed  to  vote,  it  would  have  been  silly 
and  unprofitable  for  each  member  of  the 
class  to  have  gone  through  the  farce  of  hav- 
ing his  vote  rejected. 

It  is  contended  that  no  announcement  was 
made  as  to  any  class  of  voters,  but  merely 
that  certain  qualifications  were  required  of 
the  voters  as  they  presented  themselves,  and 
that  foreign  voters,  who  had  merely  declared 
their  intention  of  becoming  American  dti- 
ssens,  would  not  form  a  class  within  the  mean- 
ing of  the  authorities  on  the  subject  The 
Constitution  saw  proper  to  divide  the  voters 
of  Texas  into  two  classes ;  one  composed  of 
native-bom  and  naturalized  citizens,  and  the 
other  of  foreign-born  citizens  who  have  de- 
clared an  intention  to  become  naturalized. 
This  is  a  class  not  by  reason  of  sex,  nor 
color,  nor  occupation,  nor  being  located  in  a 
certain  Institntlon,  but  a  class  made  and 


determined  hf  the  GonstitntioA.  Th^  class  Is 
Just  as  easy  ot  identification,  and  is  Just  aa 
clear  and  distinct  as  though  designated  by  oc- 
cupation, nationality,  color,  sex,  or  location 
in  a  certain  place.  It  is  true  in  the  instance 
of  sex  and  color  change  to  another  class  Is 
not  possible,  but  as  long  as  the  condition  of 
the  voter  by  declaration  of  intention  to  be- 
come a  citizen  remains  unchanged,  his  daas 
is  Just  as  distinct,  although  not  as  visible, 
as  that  made  by  sex  or  color.  The  possi- 
bility of  change  to  another  class  does  not 
alter  the  fact  that  the  Oonstitntion  has  plac- 
ed the  voter  In  a  certain  dass  as  long  as  be 
may  hold  that  position.  He  is  as  clearly  In 
a  (dass  as  are  persona  under  21  years  of  age, 
Ididts,  and  lunatics,  paupers  supported  by 
the  county,  persona  convicted  of  any  felony, 
or  soldiers,  marines,  and  seamen  in  the  serv- 
ice of  the  army  or  the  navy  of  the  United 
States,  who  are  the  classes  debarred  from 
voting.  The  soldier  or  the  seaman  might 
imdonbtedly  leave  his  class  and  become  a 
citizen,  still  while  in  the  service  of  the  coun- 
try he  belongs  to  a  certain  class  that  la  not 
permitted  to  vote.  So  the  foreigner  who  has 
declared  his  intention  to  become  naturaliz- 
ed will  remain  in  that  class  until  he  obtains 
the  right  to  enter  the  other  class  of  voters. 

In  the  thirteenth  paragraph  of  the  petition 
it  was  alleged  that: 

"In  several  precincts  the  officers  of  said  elec- 
tion proclaimed  publicly  to  die  dectors  gathered 
at  the  polls  while  the  election  was  being  held 
that  no  man  not  born  in  the  United  States  would 
be  allowed  to  vote  unless  he  had  his  final  natu- 
ralization papers,  and  that  it  would  be  neoessa- 
ry  for  him  to  produce  them  in  order  to  be  enti- 
tled to  vote,  and  this  rule  was  enforced  by  the 
election  officers." 

It  was  further  alleged  that  officers  made 
the  announcement  In  precincts  1,  6,  and  9, 
and  that  it  was  circulated  throughout  the 
predncts,  that  some  voters,  naming  them, 
were  rejected  on  the  ground  mentioned,  and 
that: 

"A  large  number  of  voters  who  were  not  na- 
tive-bom American  dtizens,  but  who  were  quali- 
fied to  vote  by  reason  of  havinp;  made  a  declara- 
tion of  intention  to  become  dtuens  of  the  Unit- 
ed States,  and  who  were  legally  qualified  to  vote 
under  the  Constitution  and  laws  of  the  state  of 
Texas,  were  deterred  and  prevented  frcnn  go- 
ing to  the  polls." 

It  was  further  alleged  that  if  tiie  voters 
had  gone  to  the  polls,  they  would  have  chang- 
ed the  result  of  the  decti<m.  The  allegations 
in  this  paragraph  are  reiterated  In  para- 
graphs 14  and  15  of  the  petition.  A  special 
exception  to  all  of  the  paiaerraphs  was  sus- 
tained by  the  court,  and  this  action  is  the 
subject  practically  of  the  first,  second,  and 
third  assignments  of  error. 

[2,  3]  The  fifth  special  exception  assailed 
paragraph  13,  on  the  ground  that  the  names 
of  the  officers  who  made  the  proclamation  at 
the  polls  were  not  alleged,  nor  in  wbldt  pre- 
cincts such  officers  held  the  election,  and, 
further,  that  the  paragraidi  alleged  that  a 
large  number  of  TOters  were  prevented  from 
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voting,  wlttiont '  glTlng  the  names  of  siidi' 
voters,  their  residence  and  voting  boxes. 
The  exceptions  were  sustained,  not  only  as 
to  paragraph  13,  but  also  as  to  paragraphs 
14  and  15,  on  the  ground  that  the  voters  of 
the  class  excluded  were  not  named.  This, 
we  think,  was  error. 

The  petition  alleged  that  announcement 
was  made  that  a  certain  class  of  voters  would 
be  excluded  from  voting;  that  a  number  of 
the  class  attempted  to  vote,  l^t  were  pre- 
vented, giving  their  names;  that  a  number  of 
voters  sufficiently  large  to  have  changed  the- 
result  of  the  election  were  prevented  by  the 
announcement  from  attending  the  polls;  and 
that  they  would  have  voted  against  prohibi- 
tion. These  allegations  were  sufficient  to 
form  a  basis  for  proof  that  a  class  of  voters 
with  a  membership  soffldent  in  numbers  to 
have  changed  the  result  of  the  election  were 
deterred  and  prevented  frcMn  voting  by  the 
unlawful  ruling  of  the  precinct  officers  of 
election.  It  was  not  necessary  to  name  the 
voters  of  the  class  in  order  to  present  proof 
that  a  number  of  dtisens  of  a  certain  class 
were  prevented  from  voting,  not  as  Individu- 
als, but  as  a  class,  and  that  the  number  was 
of  such  magnitude  as  to  have  changed  the 
result  of  the  election.  When  an  election  is 
attacked  on  the  ground  of  exclusion  of  in- 
dividual voters,  It  Is  necessary  that  the  name 
of  each  individnal  should  be  given,  but  the 
reason  for  the  rule  fails  as  to  a  class  exclud- 
ed. In  that  Instance  no  proof  as  to  the  In- 
dividuals Is  necessary,  except  as  tending  to 
show  the  number  belonging  to  the  excluded 
class.  If  the  exclusion  referred  to  sex  it 
would  be  sufficient  to  allege  that  members  of 
that  sex  were  excluded,  and  so  as  to  color, 
occupatiim,  or  a  constitutional  dass.  The 
names  are  given  In  case  of  the  exdusion  of 
individual  votes  in  order  to  identify  them 
and  offer  an  opportunity  to  the  contestee  to 
meet  the  allegation  by  testimony.  In  alleg- 
ing a  class  there  is  as  dear  an  identification 
of  the  voters  to  whom  the  allegations  apply 
as  though  each  one  had  been  named  and  oth- 
erwise described.  When  contestee  in  this 
case  was  informed  that  proof  that  all  fordgn 
voters  who  had  merely  declared  their  in- 
tention to  become  American  dtlzens,  but  had 
not  reodved  naturalization  papers,  would  be 
and  were  exduded  from  voting,  he  knew 
exactly  the  Issue  he  liad  to  meet,  and  was  put 
upon  as  full  notice  as  though  each  member 
of  the  dass  had  been  named.  In  many  in- 
stances, if  not  in  this,  it  would  be  absurd, 
if  not  imi)ossible,  to,  give  all  the  names  of  the 
dass  excluded.  Take  the  Iowa  case,  herein 
cited,  where  about  20,000  women  were  ex- 
dnded  from  voting  as  a  class,  it  would  have 
been  preposterous,  as  well  as  totally  unnec- 
essary, to  have  pleaded  the  names  of  the  ex- 
duded class.  No  authority  can,  we  think, 
be  dted  that  would  sustain  such  a  ruling. 
No  good  object  could  be  attained  by  such 
holding, .  and  mo  allegation  is  pleadings  is 


required,  which  is  not  supported  by  acme  po- 
tent reason.  Pleading  names  of  individuals 
exduded  from  voting  in  an  election  contest 
would  not  identify  voters  any  more  dearly 
than  by  alleging  a  class.  The  pleadings  were 
suffidently  definite  In  naming  predncts  In 
whidi  the  dass  of  voters  was  exduded  and 
the  officers  who  announced  that  the  dass 
would  be  exduded. 

[«]  The  twelfth,  thirteenth,  and  fifteenth 
assignments  of  error,  -which  are  grouped  as 
the  fourth  assignment,  are  overruled.  The 
court  found  (hat  certain  voters  had  removed 
from  the  prednct  or  county  where  they  lived 
after  they  had  paid  their  poll  tax  and  voted 
In  the  new  prednct  or  county  to  which  th^ 
had  removed  without  making  the  affidavit  of 
payment  of  the  poll  tax  or  had  recdved  the 
certificate  of  exemption,  and  that  the  voter 
Is  the  identical  one  named  in  the  poll  tax 
recdpt  or  certificate  of  exemption  and  as  to 
his  residence  for  the  required  time  in  county 
and  state.  All  of  the  voters  had  paid  the 
necessary  poll  tax  and  could  have  truth- 
fully made  the  affidavit  required  by  article 
2952,  Rev.  Stats.,  but  no  affidavit  or  oath 
was  required  by  the  officers  of  election.  The 
affidavit  provided  for  has  reference  only  to 
the  voter  who  has  lost  his  poll  tax  receipt, 
for  tlie  law  says: 

''If  a  dtiien,  after  receiving  his  poll  tax  re- 
ceipt or  certificate  of  exemption,  removes  to  an- 
other county  or  to  another  precinct  in  the  same 
county,  he  may  vote  at  an  dection  in  the  pre- 
dnot  of  his  new  residence  in  such  odier  county 
or  prednct  by  presenting  his  poll  tax  receipt  or 
his  certificate  of  exemption  or  his  written  affida- 
vit of  its  loss  to  the  precinct  judges  of  election, 
and  stating  in  such  affidavit  where  he  paid  such 
poll  tax  or  received  such  certificate  of  exemption, 
and  by  making  oath,"  etc. 

We  are  of  opinion  that  the  affidavit  refer- 
red to  in  the  law  does  not  apply  to  any  voter 
except  one  who  has  lost  his  receipt  or  certifi- 
cate, because  the  affidavit  is  not  mentioned 
except  in  connection  with  that  dass  of  vot- 
ers, and  it  has  no  reference  whatever  to  a 
voter  with  a  tax  receipt  or  exemption  certifi- 
cate, and  a  voter  of  dther  of  those  dasses 
would  not  be  required  to  present  any  affidavit 
whatever  to  the  election  officers,  bat  could 
be  required,  as  would  the  man  who  was  com- 
pelled to  present  an  affidavit  of  loss,  to 
make— 

"oath  that  he  is  th«  Identical  person  described  in 
such  poll  tax  receipt  or  certificate  of  exemption, 
and  that  he  then  resides  in  the  precinct  where  he 
offers  to  vote  and  has  resided  for  the  last  six 
months  in  the  district  or  county  in  which  he 
offers  to  vote  and  twelve  months  in  the  state." 

Jnst  as  the  voter  with  the  poll  tax  receipt 
or  exemption  certificate  who  has  moved  into 
another  precinct  or  county  is  compelled  to 
present  such  receipt  or  certificate  when  he 
desires  to  vote,  so  must  the  voter  who  has 
lost  his  receipt  or  certificate  present  his  stat- 
utory affidavit  of  loss  before  he  should  be  al- 
lowed to  vote,  and  in  addition  as  a  means  of 
identification  each  may  be  required  to  make 
oath  to  certain  facta  named  in  the  statute. 
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An  "affidavit"  te  a  wrlttea  or  printed  declara- 
tion of  tacts  confirmed  by  an  oath,  while  an 
oath  l8  a  pledge,  not  In  writing,  made  In  yeil- 
flcatlon  of  statements  made  or  to  be  made. 
In  other  words,  an  affidavit  Is  an  oath  reduc- 
ed to  writing.  The  Legislature  evidently  had 
in  view  the  distinction  between  an  affidavit 
and  an  oath,  and  contemplated  that  the  fact 
of  loss  of  receipt  or  certificate  should  be  in 
writing,  while  to  establish  identity  an  oath, 
to  be  administered  by  an  officer  of  election, 
would  be  sufficient.  As  to  the  voter  who  has 
lost  bis  receipt  or  certificate,  the  affidavit  is 
essential  to  qualify  him  to  vote,  but  the  oath 
Is  only  for  the  purpose  of  identification,  and 
if  the  officers  of  election  are  satlsfled  without 
it,  the  vote  cast  would  be  legal.  Should  any 
of  the  votes  cast  have  been  presented  by 
voters  who  had  lost  their  receipts  or  certifi- 
cates, without  affidavits  of  such  loss  as  re- 
quired by  statute,  the  votes  would  be  Illegal, 
but  if  the  officers  failed  to  require  oaths  of 
identification,  the  votes  would  be  valid  If 
in  other  respects  the  voters  casting  them 
were  qnallfled.  That  part  of  the  statute  re- 
quiring the  presentation  of  the  affidavit  of 
loss  in  lieu  of  the  receipts  or  certificate  is,  we 
hold,  mandatory,  while  that  in  regard  to  the 
oath  establishing  identity  is  directory.  In 
the  first  instance,  a  vote  might  be  Invalidated 
by  a  failure  to  present  the  affidavit,  but  the 
failure  to  make  the  oath  of  Identification  if 
the  voter  is  in  fact  qualified  would  not  affect 
the  validity  of  his  vote. 

[(]  We  cannot  accede  to  the  proposition  on 
the  part  of  appellant  that  by  a  majority  of 
the  qualified  voters  It  was  intended  to  pro- 
vide that  it  requires  a  majority  of  all  the 
voters  of  a  county  or  any  subdivision  thereof 
to  determine  the  question  as  to  whether  in- 
toxicating liquor  should  be  sold  therein.  As 
said  by  McOrary,  §  462: 

"Where,  however,  the  statute  ptovidea  in  gen- 
eral terms  that  the  election  shall  be  determined 
by  a  majority  of  the  electors,  it  will  be  held  to 
mean  a  majority  of  the  electors  voting;  and,  in 
ascertaining  the  result  ander  such  a  statute,  no 
inquiry  as  to  the  whole  number  of  persons  en- 
titled to  vote  will  be  necessary  or  proper." 

We  think  it  clear  that  the  Ck>nstitution  did 
not  contemplate  that  prolilbitlon  might  be 
adopted  or  continued  in  force  indefinitely  by 
voters  remaining  away  from  the  polls,  but  ex- 
pected local  laws  to  be  adopted  or  defeated 
by  a  majority  of  those  voters  who  prize  their 
ballots  sufficiently  high  to  go  to  the  polls  and 
deposit  them.  This  proposition  is  sustained 
by  a  long  list  of  authorities  construing  simi- 
lar statutes.  The  Legislature  clearly  so  con- 
strued the  constitutional  provision  to  mean  a 
majority  of  the  qualified  votes  cast,  and  not 
a  majority  Of  the  voters  who  may  reside  in 
the  territory  to  be  affected  by  the  election. 
Article  5723,  Rev.  Stats.  That  this  is  the 
legislative  construction  of  the  Constitution 
Is  apparent  from  article  6723,  Rev.  Stats., 
where  It  is  declared: 

"If  a  majority  voting  at  such  election  vote 
'against  proldbition,'  the  court  shall  make  aa  oi^ 


der  declaring  the  result,  and  have  die  same  en- 
tered of  record  ia  the  o^oe  of  the  elerkof  said 
court" 

Of  course  If  it  takes  only  a  majority  of  the 
vo^s  cast  to  defeat  prohibition,  it  would  take 
only  a  majority  of  the  votes  cast  to  approve 
it.  In  the  case  of  Itasca  School  Dist  v.  Mc- 
Elroy,  103  Tex.  84,  128  8.  W.  117,  the  Sn- 
preme  Court,  in  passing  npon  the  language  of 
a  constitutlonBl  am«idment  relating  to 
schools,  held: 

"The  entire  provision  satisfies  ns  that  tbtit 
rule  has  been  adopted  which  ordinarily  prevails 
in  elections,  and  which  is  that  the  result  aa  to 
a  question  or  proposition  submitted  is  determin- 
ed by  the  vote  given  npon  it,  and  not  by  that 
upon  others." 

And  we  add  that  the  majority  vote  in- 
tended in  local  option  cases  is  a  majority  of 
the  qualified  voters  who  cast  their  ballots, 
and  not  by  a  majority  of  the  voters  who  may 
reside  in  any  certain  territory. 

In  the  South  Dakota  case  of  Williamson 
v.  Aldricb,  21  S.  D.  18,  106  N.  Wi.  1063,  it  is 
held  that,  by  a  "majority  of  the  electors  of 
tlie  dty"  used  in  the  state  Constitution  as 
to  incurring  a  debt,  a  majority  of  the  elec- 
tors of  the  dty,  and  not  a  majority  of  those 
voting,  was  int«ided,  and  yet  it  is  stated  In 
the  opinion  tliat  the  authorities  bold  that 
such  expressions  as  "a  majority  vote  of  the 
electors  of  the  county"  mean  a  majority  of 
the  votes  cast,  and  not  a  majority  of  the 
votes  in  the  county.  Whatever  construction 
courts  of  other  states  may  place  on  the  lan- 
guage of  their  Constltutioas,  we  are  of  opin- 
ion that  in  the  case  of  votes  <m  pndiibltion  a 
majority  of  the  votes  cast  was  intended. 
That  has  been  the  universal  acceptation  of 
the  meaning  of  the  terms  used  in  the  Con- 
stitution since  its'  adoption,  and  all  elections 
on  the  subject  of  prohibition  have  been  de- 
termined on  that  construction.  Of  couise 
the  proposition  will  not  be  entertained  by 
this  court  that  illegal  votes  cast,  although 
not  counted  for  either  side  oC  the  question, 
must  be  added  to  the  total,  and  If  the  vote 
for  prohibition  was  not  more  than  one-half 
of  that  total,  prohibition  was  lost  The  Il- 
legal votes'  vrili  be  eliminated  from  the  connt 
altogether.  If  the  vote  of  any  person  could 
not  be  counted  on  either  side  of  that  qnestioo 
because  of  its  illegal  character,  it  was  not 
cast  by  a  qualified  voter,  and  dionld  be  ig- 
nored altogether.  It  would  be  a  singolar 
proceeding  to  allow  Illegal  votes,  which  could 
not  be  counted  for  either  side,  to  be  used 
to  defeat  a  proposition  by  adding  them  to 
the  total  vote  and  then  proclaim  that  the 
side  having  Oie  most  legal  votes  had  been 
defeated  because  of  the  illegal  votes  being 
counted  in  the  total  vote.  They  would  often 
have  more  potency  in  tliat  way  than  by  being 
cast  for  their  respective  sides.  Such  a  pro- 
cedure would  be  in  the  face  of  artlde  8062, 
Rev.  Stats.,  which  provides  that  illega^  votes 
shall  be  cast  out,  and  in  article  5720  it  ia 
provided  that  the  officers  holding  a  local 
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option  election  sball,  In  all  reopects,  confonn 
to  the  general  election  laws. 

[I]  The  sixth  assignment  of  error  is  over- 
mled.  Robert  linke,  being  a  married  man, 
and  bis  wife  and  children  residing  In  the 
town  of  Beevllle  In  their  homestead,  and 
that  fact  fixing  his  residence  there,  although 
he  may  have  taken  only  one  meal  a  day  at 
his  town  home  and  spent  the  rest  of  the  time 
on  a  farm  two  miles  from  town,  was  a  resl- 
d«it  of  BeevlUe.  If  he  had  the  right  to 
vote  in  BeevlUe,  as  claimed  by  appellants, 
he  was  compelled  to  pay  the  dty  poll  tax 
there.  He  could  not  be  a  dtlzen  for  the 
privilege,  bnt  not  a  tMxea  when  it  came  to 
the  burdens. 

The  uncontradicted  evidence  seems  to  have 
shown  that  Joe  Bojac  paid  his  poll  tax  and 
his  vote  should  not  have  been  excluded. 

[7]  The  eighth  assignment  of  error  is  sus- 
tained. Allowing  a  voter,  who  mark^  his 
own  ballot  and  voted  it  without  presenting 
to  the  ofiBcer  of  election,  to  prepare  and  vote 
another  ballot,  was  Inexcusable,  and  the 
vote  of  such  voter  should  have  been  rejecfc- 
ed.  A  voter  should  not  be  allowed  to  repeat 
his  vote  because  he  had  violated  the  law  in 
casting  the  first  one.  If  such  practice  were 
tolerated,  it  wonld  require  an  examination 
of  ballots  in  order  to  eliminate  one,  or  both 
would  be  counted.  In  the  case  of  Roach  v. 
Malotte,  23  Tex.  Civ.  App.  400,  56  S.  W.  701, 
the  Court  of  GlvU  Appeals  of  the  Second 
District  strongly  condemned  the  action  of 
election  oflScers  In  allowing  a  vote  deposited 
by  a  voter  to  be  taken  from  the  ballot  box 
and  another  ballot  substituted  by  him.  As 
said  by  the  court,  when  the  voter  has  voted 
he  cannot  change  his  vote,  or  vote  more  than 
once.  How  much  more  reprehensible  to  per- 
mit him  to  vote  again  and  thus  have  two 
ballots  in  the  ballot  box.  McCormlck  v. 
Jester,  63  Tex.  Civ.  App.  306,  115  S.  W.  278. 

[1, 9]  The  voter '  August  Richards  was  a 
Fren(dunan,  but  moved  to  Texas  and  had, 
np  to  1013,  been  living  in  Bee  county  for 
15  or  20  years,  owning  real  estate  there.    In 

1913,  he  sold  his  home  and  went  to  France 
and  remained  .there  until  the  European  war 
began,  when  he  says  "the  war  got  too  hot 
for  him,"  and  he  returned  to  Bee  county  and 
remained  a  month  and  then  left  for  Iowa, 
where  he  remained  until  about  Christmas, 

1914,  when  he  came  back  to  Bee  county,  re- 
mained a  while,  voted  In  the  local  option  elec- 
tion, and  then  returned  to  Iowa.  The  evi- 
dence was  very  unsatisfactory  as-  to  the 
status  of  the  voter,  and  no  effort  seems  to 
have  been  made  to  ascertain  the  intention  of 
the  voter  as  to  his  residence.  Residence  is 
determined  largely  as  a  question  of  intention, 
whidi  may  be  made  to  appear  by  all  the 
facts'  and  circumstances  of  the  case,  his  dec- 
larations, etc.  And  in  this  connection  It  may 
be  said  that  the  presumption  that  every  man 
has  a  fixed  domicile  applies  as  well  to  a 


single  as  a  married  maiL  McOrary,  Blec- 
tlons,  H  102-106.  Mere  absoioe  fronk  a 
placo  of  reeidoice  alone  will  not  destroy  a 
residence  once  fixed.  The  right  to  vote 
should  not  be  destroyed  on  evidence  as  un- 
certain aa  that  in  regard  to  Richards. 

The  tenth  assignment  of  error  is  overruled. 
The  evidence  tended  to  show  that  Ed.  1U, 
Deloach  was  a  legal  voter. 

The  eleventh  assignment  of  error  Is  over- 
ruled. An  election  would  not  be  set  aside  on 
the  irregularities  named  by  appellants.  Such 
lrregularitle&'  should  not  occnr,  but  an  elec- 
tion otherwise  properly  and  honestly  conduct- 
ed should  not  be  destroyed  by  them. 

We  sustain  the  twelfOi  assignment  of  er- 
ror as  to  witness  fees  for  each  voter,  the 
legality  of  whose  vote  was  attacked.  Alt- 
gelt  V.  OaUaghan,  144  S.  W.  1166.  The  court 
should  have  retaxed  the  costs  as  to  such 
voters;  and,  aa  the  cause  will  be  remanded 
for  another  trial,  the  court  will  Inquire  Into 
the  status  of  Uie  voters  as  to  Interest,  as 
defined  in  the  dted  case,  and  retax  the  costs 
in  accordance. 

The  cross-assignments  of  error  first,  sec- 
ond, third,  fourth,  fifth,  sixth,  tenth,  six- 
teenth, seventeenth,  eighteenth,  and  nine- 
teenth assail  the  sufiHclency  of  the  evidence  to 
sustain  certain  findings  of  fact  of  the  trial 
judge  In  regard  to  the  denial  of  the  right  of 
certain  voters  to  cast  their  votes,  and  they 
are  overruled.  The  evidence  was  reasonably 
sufficient  to  sustain  the  findings.  The  evi- 
dence showed  that  the  voters  were  excluded 
because  they  had  merely  dedared  thdr  in- 
tention to  become  dtizens  and  had  been 
naturalized. 

The  seventh  cross-assignment  of  error  has 
been  fully  answered  In  this  opinion,  and  fur- 
ther consideration  of  the  subject  is  unneces- 
sary. 

The  Judgment  of  the  trial  court  will  be  re- 
versed, and  the  cause  remanded,  to  be  tried 
in  compliance  with  the  foregoing  opinion. 


BRAXTON  V.  VOYLES.     (No.  1066.) 

(Court  of  Oivil  Appeals  of  Texas.     Amarillo. 
Nov.  28,  1916.) 

1.  Plkadino   4=3356(4)— AianDiocNT—TiMK— 

Stattjtb. 
Under  Rev.  St.  1911,  art  1825,  providing 
for  amended  pleading*,  and  that  such  pleadings 
should  be  filed  a  reasonable  time  before  triu, 
80  as  not  to  operate  as  a  surprise,  it  being  with- 
in the  sound  discretion  of  the  court  to  refuse  a 
pleading  filed  so  late  as  to  operate  as  a  surprise 
or  to  allow  the  pleading  filed  and  continu.e, 
where  defendant,  after  admitting  execution  of 
a  note,  defectively  pleaded  a  credit  as  set-off, 
and  delayed  the  case  from  tiie  November  term 
until  7th  of  March  following,  the  court  properly 
sustained  a  motion  to  strike  out  a  plea  of  non 
est  factum  filed  on  the  day  of  trial  without  no- 
tice. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  {§  1117,  1118;  Dec  Dig.  «=>36&(4).] 
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2.  Bnxa  and  Notes  «ss>485  —  Pi^Aonie  — 
VBBinaATioir— NoN  Est  'Faotdh. 

In  a  suit  on  a  note  an  answom  plea  Qf  non 
est  factum  did  not  have  the  effect  of  demanding 
proof  of  the  execution  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f|  1543,  1548:  Dec  Dig.  «=» 
485;   Pleading,  Gent.  Dig.  i  866.] 

3.  Bn,La  ard   Notbs   «=>489(2)— Plxadino— 
Variance. 

In  a  suit  on  a  note,  in  wMch  the  petition 
alleged  that  the  note  was  executed  January  1, 
1911,  and  matured  November  1,  1911,  and  the 
note  offered  in  evidence  is  dated  January  1, 
"19011,"  and  matures  November  1,  "19011/',a8 
the  note  shows  it  is  on  a  printed  form  on  which 
is  printed  "190,"  and  "11"  is  written  after  the 
cipner  without  erasing  it,  being  manifestly  a 
deriod  error,  there  was  no  such  variance  as 
would  operate  as  a  surprise,  and  the  note  was 
properly  admitted  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  $§  1688,  1689;  Dec.  Dig. 
«s>489(2).] 

Appeal  from  Wheeler  County  Court;  M. 
M.  MUler,  Judge. 

Salt  by  T.  J.  Voyles  against  P.  L.  Braxton, 
in  which  defendant  pleaded  a  setoff  or 
counterclaim.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     AfBrmed. 

0.  0.  SmaU,  of  Wellington,  and  HiU  & 
Clark,  of  Shamrock,  for  appellant  J.  B. 
Reynolds,  of  Wheeler,  for  appellee. 

HUFF,  O.  J.  T.  J.  Voyles,  the  appellee, 
brought  suit  in  the  county  court  of  Wheeler 
county,  on  the  29th  day  of  November,  1915, 
upon  a  promissory  note  given  by  the  defend- 
ant, P.  L.  Braxton,  appellant,  of  date  Janu- 
ary 1,  1911,  for  $372,  due  November  1,  1911, 
bearing  10  per  cent  Interest  per  annum  from 
date,  and  the  10  per  cent  attorney's  fee 
clause.  This  suit  was  returnable  to  the 
November  term,  which  convened  on  the 
fourth  Monday  of  November,  1915,  being  the 
23d  day  of  the  month.  On  the  first  day  of  the 
term  the  defendant  filed  liis  original  answer, 
in  wlilch  he  admitted  plaintiff's  cause  of  ac- 
tion as  alleged,  expressly  admitting  the  ex- 
ecution of  the  note  sued  on,  in  the  manner 
and  form  as  alleged  in  plaintifPs  petition, 
but  pleaded  a  set-off  or  counterclaim  tor 
the  gathering  of  a  crop  of  cotton  by  him  for 
the  plaintiff.  The  plaintiff  excepted  to  the 
answer  as  to  the  counterclaim  because  of 
its  indeflniteness  and  uncertainty. 

The  trial  court  sustained  the  exception,  and 
the  defendant  took  leave  to  amend.  It  is 
properly  inferred  that  the  defendant  did 
amend  and  deliver  the  amendment  to  the 
attorney  for  plaintiff,  and,  owing  to  this 
matter  so  pleaded,  was  forced  to  continue  in 
order  to  take  the  deposition  of  the  plaintiff, 
who  resided  in  Parker  county,  Tex.  The 
case  was  continued  until  the  February  term, 
1916,  of  the  county  court,  which  convened 
on  the  28th  day  of  the  month.  On  the  first 
day  of  the  term  it  appears  that  the  defendant 
demanded  a  Jury,  which  necessitated  the 
cause  to  await  its  turn  as  a  jury  case;  that 


it  was  regularly  readied.  It  appears,  on  the  Ttfa 
day  of  March  thereafter,  and  called  for  trial, 
when  it  was  ascertained  that  on  the  6th  day 
of  March  the  defendant  had  filed  its  first 
amended  original  answer,  a  plea  of  non  est 
factum.  This  plea  was  not  sworn  to  until 
the  7th  day  of  March,  the  day  the  case  was 
called  for  trial.  Plaintiff  then  filed  his  mo- 
tion to  strike  out  the  plea  of  non  est  factum, 
which,  in  fact,  was  the  only  answer  then 
filed.    The  motion  is  as  follows: 

"Comes  now  the  plaintiff  and  moves  the  court 
to  strike  out  the  deiendant's  plea  of  non  est  fac- 
tum because  the  said  plea  is  filed  too  late,  in 
this:  That  this  suit  was  filed  on  the  29th  day 
of  October,  1916,  and  the  defendant  duly  citd 
to  the  November  term,  1915,  of  this  court; 
that  the  defendant  filed  his  original  answer  at 
that  term;  that  this  cause  was  continued  at 
said  term,  and  defendant  took  leave  to  file  its 
first  amended  answer,  but  after  the  adjournment 
of  said  November  term,  1915,  the  defendant  de- 
livered to  plaintifTs  attorney  his  said  first 
amended  answer  and  plaintiff  proceeded  to  take 
the  deposition  of  plaintiff;  that  the  court  con- 
vened on  the  28tb  day  of  February,  1916,  and 
on  the  call  of  the  docket  on  the  first  day  of 
the  term,  no  further  pleading  having  been  filed 
by  defendant,  he  bad  this  cause  placed  on  the 
jury  docket ;  that  not  until  the  6tfa  day  of  March, 
1916,  after  this  court  had  adjourned  for  the  day. 
was  this  plea  of  non  est  factum  filed  and  idain- 
tiff  had  no  knowledge  of  the  filing  of  this  plea 
until  this  cause  was  called  for  trial  on  the  Ttii 
day  of  March;  that  plaintiff  is  surpised  by  the 
filing  of  said  plea,  and  would  not  be  able  to  go 
to  trial  thereon  at  this  term.  Whereupon  plain- 
tiff moves  to  strike  out  this  plea." 

The  court  sustained  this  motion,  and  in 
the  judgment  recites  that  he  heard  both  par- 
ties by  their  attorneys  on  the  motion  and 
duly  considered  the  same.  After  striking 
out  this  plea,  the  court  proceeded  to  bear 
the  case  and  render  judgment,  from  which 
appeal  is  prosecuted  to  this  court 

The  action  of  the  court  in  striking  out  tills 
amended  answer  is  assigned  as  error  on  the 
ground  that  the  court  had  no  power  to  strike 
out  the  amendment,  but  that  he  was  enti- 
tled, as  a  matter  of  right,  to  file  the  answer, 
and  the  court  should  have  only  continued 
the  case  and  charged  the  continuance  and 
the  costs  thereof  to  the  defendant 

[1 , 2]  Substantially  the  same  questioo  is 
presented  by  the  first  and  third  assignmenta 
which  are  considered  together.  Article  1825. 
Revised  Civil  Statutes,  relating  to  the  filing 
of  amended  pleadings,  provides  that  leave 
should  be  given  therefor,  and  that  sndi 
pleadings  shall  be  filed  a  reasonable  length 
of  time  before  the  case  is  called  for  trial  so 
as  not  to  operate  as  a  surprise  to  the  op- 
posite party.  Leave  was  granted  the  de- 
fendant to  file  an  amendment  when  the  court 
sustained  a  special  exception  at  the  fm-mer 
term  of  the  court,  and  the  case  was  contin- 
ued to  give  the  plaintiff  an  opportunity  to 
take  his  deposition,  he  residing  at  that  time 
in  Parker  county,  Tex.  The  motion  set  up 
that  the  defendant  prepared  its  amended  an- 
swer and  presented  It  to  the  attorney  for 
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plaintiff,  who  proceeded  to  take  the  deposi- 
tion; tiiat  li«  learned  for  the  first  tUne 
when  the  case  was  called  for  trial  the  de- 
fendant had  pleaded  non  est  factum,  where- 
upon plaintiff  presented  his  motion.  The 
court  recites  In  the  Judgment  therein  that 
the  motion  was  presented  and  heard  and  ar- 
gument had  thereon,  and,  being  folly  advised 
in  the  premises,  he  sustained  the  motion  and 
struck  out  the  plea  of  non  est  factum,  which, 
in  fact,  was  all  of  the  answer.  It  Is  evi- 
dent the  court  was  fully  advised  In  the  prem- 
ises by  the  record  and  by  the  evidence.  The 
question  therefore  presented  Is  one  whether 
the  matter  was  addressed  to  the  trial  court's 
discretion,  <^  whether  the  filing  of  the  plead- 
ing was  an  absolute  right  When  the  re- 
quest Is  made  by  a  party  as  a  matter  of 
right,  he  is  entitled  to  leave  to  file  an  amend- 
ment, provided  the  amendment  must  be  filed 
In  a  reasonable  time  before  the  case  is  call- 
ed for  trial  so  as  not  to  operate  as  a  sur- 
prise. If  the  party  has  not  complied  with 
the  statute  in  this  particular,  it  Is  ur^d, 
nevertheless,  the  trial  court  must  x>ermlt  the 
pleading  filed  and  under  the  rules  tax  up  the 
costs  against  the  party  causing  the  surprise. 
It  seems  to  ns  the  statute  authorizes  the 
court  to  refuse  leave  to  file  when  it  would 
create  surprise  and  operate  as  a  oontinaanoe 
on  that  ground.  If  he  should  permit  it,  then 
he  may,  In  his  discretion,  continue  on  the 
ground  of  surprise.  In  either  event  the  mat- 
ter is  at  his  dlscietlML  From  the  fact  that  a 
party  has  the  right  to  amend  and  a  court 
cannot  deprive  him  of  that  right,  It  does  not 
necessarily  foUow,  when  it  Is  filed  an  un- 
reasonably short  time  before  the  case  is  call- 
-ed  for  trial,  and  when  It  Is  manifest  a  postp 
imnement  or  continuance  must  be  had  In 
order  to  meet  this  new  plea,  that  the  court 
should  grant  the  amendment.  Surely  it  was 
not  the  purpose  of  the  statutes  and  the  rules 
to  reward  the  slothful  or  negligent,  or  per- 
haps aid  a  party  who  Is  seeking  to  avoid  a 
trial.  Upon  thia  motion  to  strike  out  the 
plea  the  defendant  showed  no  excuse  for  the 
long  delay.  Tinder  the  showing  in  this  rec- 
ord, if  the  court  could  exercise  its  discre- 
tion in  the  matter,  he  did  not  abuse  It.  This 
pleading  was  evidently  filed  without  permis- 
sion, and  when  the  court's  attention  was 
first  called  to  It  he  refused  to  permit  it  to 
remain,  or  refused  to  permit  It  to  be  so  filed. 
This  the  statute  gave  him  the  power  to  ad>- 
Jndge  and  determine.  His  action  or  decision 
In  the  matter  was  not  abused,  at  least  there 
is  nothing  in  the  record  showing  abuse.  Our 
Snpreme  Court  has  held  the  right  to  file  an 
amended  pleading  la  not  an  absolute  right. 
I4p8Comb  V.  Perry,  100  Tex.  122,  96  8.  W. 
1069;  Bailey  v.  Fly.  97  Tex.  425,  79  8.  W. 
299;  Railway  Co.  y.  MUler,  187  8.  W.  1194; 
Houston  Oil  Co.  v.  Beese,  181  8.  W.  746; 
Wblte  T.  Provident  National  Bank,  27  Tex. 
dv.  App.  487,  65  8.  W.  496.  It  Occurs  to  us, 
it  the  statute  is  to  have  any  force  or  effect 
with  lefereaace  to  reaaonable  time  and  not 


creating  surprise,  It  sboold  be  amAied  In 
this  caae.  At  a  previous  term  of  the  court 
appellant,  by  pleadings,  admitted  the  exe- 
cution of  the  note.  All  that  he  then  con- 
tended for  was  that  he  was  entitled  to  a 
credit  w  offset  Having  pleaded  this  credit 
defectively.  It  was  strldcen  oat  upon  special 
exception,  with  leave  to  amend,  which  It  ap- 
pears was  done  In  this  case,  and  the  plead- 
ing handed  to  plaintiff's  attorney.  The  ap> 
ptilee  was  compelled  to  ask  for  a  contin- 
uance in  order  to  take  his  d^MMitlon  in  Par- 
ker county.  After  the  deposition  was  taken- 
on  the  first  day  of  the  sucoeeding  term,  a  Jury 
was  called  for  by  defendant,  thereby  patting 
the  case  over  from  the  28th  day  of  February 
until  the  7th  of  March.  The  plea  of  non  est 
factom  was  not  filed  until  the  eth  day  of 
March,  according  to  the  motioa,  and,  as  evi- 
dently found  by  the  coart,  late  In  the  eve- 
ning ;  and  the  plea  shows  not  to  have  been 
sworn  to  until  the  7th,  the  day  the  case  was 
called  for  trial.  The  unsworn  plea  did  not 
have  the  effect  of  demanding  proof  of  the 
execution  of  the  note  until  it  was  sworn  to. 
It  therefore  follows  no  plea  of  non  est  fac- 
tum was  made  until  the  7th,  whldi  would 
require  notice  to  be  taken  of  It  Drew  v. 
Harrison,  12  Tex.  279.  The  case  was  set  and 
called  for  trial  at  that  time.  If  the  court 
had  permitted  the  answer  to  remain  as  a 
pleading,  it  would  have  forced  the  appellee 
to  again  continue  to  meet  this  new  issue  In- 
jected at  the  time  the  case  was  set  and  call- 
ed for  trial.  There  Is  no  excuse  shown  for 
not  sooner  filing  this  plea.  If  the  court  has 
not  some  authority  to  prevent  Its  time  from 
being  so  trifled  with,  there  wiU  be  no  end  to 
continuances  forced  on  a  party  on  the  call 
of  the  case.  It  occurs  to  us  the  court  took 
the  proper  course  in  this  case,  and.  Instead 
of  forcing  the  plaintiff  to  continue  on  ac- 
count of  surprise,  he  prevented  the  surprise 
being  perpetrated  at  the  last  moment  We 
think  he  not  only  did  not  abuse  his  discre- 
tion In  the  matter,  but  that  he  exercised  it 
wisely  and  Justly,  and  certainly  In  the  inter- 
est of  expedition  and  sound  policy.  Oases 
are  many,  It  la  true,  where  the  right  to  file 
an  amendment  la  strictly  guarded,  and, 
where  there  Is  ground  allowing  it,  courts 
are  disposed  to  grant  leave  to  file  pleadings 
and  permit  It  to  be  done.  A  reading  of  the 
authorities  cited  by  the  appellant  will  re- 
veal, we  think,  that  the  discretion  is  vested 
in  the  trial  court  as  to  the  time  when  plead- 
ings should  be  filed  or  the  limit  for  filing, 
but  that  discretion  must  be  a  sound  one. 
Railway  Ca  v.  Butler,  84  S.  W.  75d;  Hobbs 
V.  First  National  Bank,  16  Tex.  Civ.  App. 
398,  89  8.  W.  831.  Assignments  1  and  8  are 
overruled. 

Assignment  No.  2  complains  at  the  action 
of  the  court  In  oTerrnling  Its  motion  to  post- 
pone or  continue.  Withont  dlsenssing  this 
assignment,  we  think  the  reasons  above  giv- 
en are  sufildent  to  answer  the  assignment, 
and  It  will  be  oTorrnled. 
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[S]  Hie  foortb  assignment  arges  tbat  fbe 
conrt  was  In  error  In  admitting  the  note  sned 
on  In  eyldence  because  there  was  a  variance 
In  Its  date  and  the  date  of  payment  from  the 
allegations  of  the  petition.  The  petition  al- 
leges the  date  of  Its  execution  as  January 
1,  1911,  and  Its  maturity  November  1,  1911. 
nie  note  offered  in  evidence  and  admitted, 
according  to  the  bill  of  exceptions,  is  dated 
January  1,  "19011",  and  matures  November 
1,  "19011.''  nie  trial  court  doubtless  applied 
practical  everyday  knowledge  and  observa- 
tioa  in  ascertaining  the  dates.  The  original 
note  was  before  him,  as  it  is  with  as.  The 
note  shows  it  is  on  a  printed  form,  "190^  is 
printed,  "11"  is  written  after  the  cipher,  and 
instead  of  erasing  the  "0"  it  was  left  as 
printed.  This  is  so  manifestly  a  clerical 
error  that  any  amount  of  pleading  and 
proof  to  that  etHect  would  not  more  clearly 
demonstrate  the  error  than  the  face  of  the 
note  tiloae  evidences.  It  was  evidently  exe- 
cuted January  1,  1911,  and  matured  Nov- 
ember 1,  1911,  as  alleged.  There  could  have 
been  no  such  variance  as  would  operate  as  a 
surprise  to  the  appellant 

The  case  will  be  afQrmed. 


DAVIS  T.  AliUSON  et  aL    (No.  6682.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Oct  26,   1916.     On  Motion  for  Additional 

Conclusions  of  Fact    Nov.  29,  1916.) 

1.  CoNBTirnriONAL  Law  «=9l29— Obuqatior 
OF  Contracts— AccKPTANCBs—EviDKNCB. 

In  an  action  to  recover  stock  sabscriptions, 
evidence  held  to  support  a  finding  that  a  special 
act,  approved  May  23, 1871  (Sp.  Lews  12th  Leg. 
c.  264),  providing  for  the  incorporation  of  a 
banking  association,  was  not  accepted  prior  to 
April  18,  1876,  and  hence  did  not  become  a 
contract  prior  to  the  constitntional  provision 
prohibiting  the  formation  of  such  corporations, 
which  became  affective  on  that  date. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §{  296,  301,  36^-413;  Dec. 
Dig.  <8=>129.] 

2.  CJoNSTiTunoNAi,  Law  «=»129— Obligation 
OF  Contracts— TJnacceptkd  Spkciai,  Aci^— 
Repeal. 

Where  a  special  act  approved  May  23,  1871 
(Sp.  Acts  12th  Leg.  c.  264),  providing  for  the 
incorporation  of  a  banking  association,  was  not 
accepted,  it  did  cot  become  a  contract,  and 
vested  no  rights,  and  was  repealed  by  Constitu- 
tion of  AprU  18,  1876,  art.  16,  §  16,  prohibiting 
the  creation  of  banking  corporations. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  296,  301,  362-413;  Dec. 
Dig.  <8=>129.] 

3.  Banks  and  Baneino  <S=339  —  Corpora- 
tions €=»34(6)— Prohibited  Corporation— 
Collateral  Attack. 

Where  a  special  act  approved  May  23, 1871, 
for  the  incorporation  of  a  banking,  corporation 
was  repealed  and  withdrawn  by  Constitution  of 
1876,  art  16,  {  16,  the  organization  of  a  pre- 
tended banking  corporation  under  this  special 
act,  in  violation  of  the  clear  prohibition  of  the 
Constitution,  was  absolutely  void  ab  initio,  did 
not  constitute  a  de  facto  corporation,  all  con- 
tracts for  subscription  are  void  and  contrary  to 
public  policy,  the  notes  given  for  stock  are  void, 


either  in  law  or  eqtiity,  and  the  subscribers  are 
not  estopped  to  deny  its  ezistenoa  as  a  corpora- 
tion, although  they  are  liable  to  depositors  and 
creditors  for  amounts  actually  reouved  by  the 
pretended  corporation. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  44-48;  Dec  Dig.  «=» 
39;  Corporations,  Cent  Dig.  H  ^  06;  Dec. 
Dig.  «=.34(«.J  -   -  "^ 

4.  GoRPORAnoNs  «=934i3)  —  Riobt  or  Sub- 
scribers TO  Dent  Existence— Statdtb. 
Rev.  St  1911,  art  1138,  providing  that  n« 
person  who  assumes  an  obligation  to  an  ostensi- 
ble corporation  as  such  shall  resist  the  enforce- 
ment of  such  obligation  on  the  ground  that 
there  was  in  fact  no  such  corporation  until  that 
fact  shall  have  been  adjudged  in  a  direct  pro- 
ceeding had  for  the  purpose,  does  not  apply  to 
pretended  corporations  expressly  forbidden  by 
law,  but  only  refers  to  ostensible  de  facto  or  de 
Jure  corporations. 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent  Dig.  |{  84,  86,  90,  91,  96;  Dec.  Dig.  ^=» 
34(3).] 

Appeal  from  District  Court,  Tiavis  Connty; 
George  Calhoun,  Judge. 

Suit  by  T.  H.  Davis,  aa  receiver  for  the 
Union  Trust  Company,  against  J.  H.  Allison 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

J.  B.  Robert&on,  of  Austin,  for  appeUant 
Charles  Bogan,  of  Austin,  Scott  &  Dodson, 
of  San  Antonio,  Batts  tt  Brooks,  and  N.  A. 
Rector,  all  of  Austin,  Templeton,  Brooks, 
Napier  &  Ogdcn,  of  San  Antonio,  and  D.  H. 
Doom  and  White,  Oartledge  A  OravM,  all 
of  Austin,  for  appellees. 

SWEARIN6EN,  J.  T.  H.  Davis,  In  the 
capacity  of  receiver  of  the  Union  Trnst  Com- 
pany, an  alleged  Insolvent  corporation,  sned 
J.  H.  Allison  and  many  other  named  de- 
fendants to  recover  sums  claimed  to  be  flue 
by  defendants  to  the  alleged  corporation  on 
unpaid  subscriptions  and  notes  given  therefor 
by  the  several  defendants,  and  alleged  that 
the  unpaid  debts  due  creditors  exceeded  all 
the  assets.  Including  the  unpaid  sabscrip- 
tions. The  subscriptions  and  notes  given 
therefor  were  particularly  alleged.  Tlie  de- 
fendants answered  substantially  tbat  the 
alleged  corporation  was  one  prohibited  by  the 
Constitution  of  the  state  of  Texas,  and  there- 
fore, the  subscriptions  and  notes  were  void. 
The  receiver,  by  supplemental  petition,  re- 
plied: 

"That  all  the  persons  who  extended  credit  to 
the  Union  Trust  Company  and  made  deposits 
therein  believed  that  various  persons  had  sab- 
scribed  for  stock  in  the  Union  Trust  Company 
and  that  such  subscriptions  bad  been  accepted, 
and  that  it  was  a  corporation  bearing  sach 
name.  The  pleadings  limit  the  issue  to  the  lia- 
bility of  the  defendants  on  their  subscriptiuns 
for  the  capital  stock  of  the  alleged  corporation 
and  notes  given  therefor,  and  do  not  raise  any 
issue  of  liability  of  the  defendants  on  implied 
contracts  with  depositors.  It  Is  the  contract  of  ° 
subscription,  and  not  the  implied  contract  to  re- 
pay deposits,  tbat  is  before  us.  The  evidcrce 
disclosed  that  a  special  act  was  passed  by  the 
Legislature  and  approved  May  23,  1871,  as  fol- 
lows: 


^s»For  other  caws  see  name  topic  and  KEY-NUUBER  In  all  Key-Numbei-ad  Dlgeati  and  Indaxas 
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"'Chapter  OCLXIV. 
"  'An   act  to  incorporate  the  Banking.  Insur- 
ance and  Mutual  Aid  Aasociation  of  Texas: 

"  'Section  1:  Be  it  enacted  by  the  Legislature 
«f  the  state  of  Texas,  that  James  Cmteher,  G. 
R.  Freeman,  Bdwin  Bust,  O.  Spalding,  Joseph 
Harrell,  and  their  associates  and  successors,  are 
hereby  constituted  a  body  corporate,  under  the 
name  of  "the  Banking,  Insurance  and  Matual 
Aid  Association  of  Texas,"  and  under  said  name 
and  style  shall  have  succession  for  ninety-nine 
years,  and  a  common  seal,  with  capacity  to  sue 
and  be  sued ;  to  do  and  conduct  a  general  bank- 
ing and  insurance  business,  under  such  rules 
and  rtgulations,  as  to  the  management,  plan 
and  method  of  business,  as  they  may  prwcnbe 
Ut  their  by-laws,  induding  the  right  to  make 
contracts,  loan  at  interest,  borrow,  discount, 
take  on  deposit,  bay  or  sell  exchange,  bank 
stocks  and  other  securities,  take  pledges,  and 
dispose  of  the  same,  make  investments  in  any 
kind  of  property,  real,  personal  or  mixed,  in- 
sure property  against  loss  or  destruction  by  fire, 
water  or  other  casualties,  provide  for  mutual  aid 
and  Sfe  insurance  between  its  members,  and 
such  oUiers  as  it  may  allow  to  participate  in 
its  benefits,  either  partially  or  otherwise;  to  en- 
act by-laws  for  the  government  of  the  associa- 
tion, and  regulation  and  management  of  its  busi- 
ness, and  generally  to  do  any  and  every  lawful 
thing,  needful  to  successfully  conduct  a  general 
banking  and  insurance  business,  on  such  plan  as 
may  be  determined  in  their  by-laws. 

"  'Sec.  2.  The  capital  stock  of  the  association 
shall  be  two  hundred  thotisand  dollars,  divided 
into  shares  of  one  hundred  dollars  each,  to  be 
increased  at  the  option  of  the  association  to  five 
hundred  thousand  dollars;  and  as  soon  as  ten 
thousand  dollars  shall  be  subscribed,  and  ten  per 
cent,  thereof  paid  to  the  aforesaid  corporators, 
the  association  shall  be  deemed  organized,  and 
the  said  corporators,  or  a  majority  of  them, 
shall  be  and  are  hereby  authorized  and  required 
to  call  a  meeting  of  ul  the  subscribers  for  the 
enactment  of  by-laws,  and  the  dection  or  ap- 
Itqintment  of  such  officers  as  they  may  deter- 
mine in  their  by-laws  to  have,  including  a 
president,  secretary  and  treasurer. 

"  'Sec.  S.  The  said  association  shall  have  their 
prindpal  office  at  the  city  of  Austin,  with  the 
privilege  of  cstabUshing  branch  offices  in  other 
towns  and  cities  in  the  state,  and  shall  have  the 
power  to  increase  their  capital  stock  one  hun- 
dred thousand  dollars  for  each  branch  Uiey  may 
establish. 

"  'iSec.  4.  niat  whenever  any  member  of  said 
aasodation,  or  his  successor  or  legal  representa- 
tive,  or  any  one  entitled  to  partidpate  in  ita 
benefits,  shall  fail  from  any  cause  to  pay,  at  the 
time  the  same  becomes  due,  any  sum  or  sums  of 
money  required  of  him  or  her  by  the  by-laws  of 
the  assodation,  the  association  may,  after  thirty 
days'  public  notice,  sell  and  transfer  to  the 
highest  bidder  all  the  interests  of  sudi  person 
in  the  association  or  its  property,  and  after 
paying  all  expenses  attending  the  notice  and 
sale,  and  all  dues  of  such  person  to  the  assoda- 
tion, tliey  shall  pay  the  residue,  if  any,  to  the 
delinquent  who,  however,  shall  be  rdeased  from 
only  so  much  of  his  or  her  indebtedness  as  said 
proceeds  are  sufficient  to  meet  after  paying 
the  said  expenses. 

"  'Sec.  6.  The  recdpt  of  a  minor  or  married 
woman,  making  a  deposit  in  a  bank  of  said 
association,  shall  be  deemed  a  legal  acquittance 
of  all  liability  by  the  association  for  the  same. 

"'Sec.  6.  Nothing  in  this  [charter]  shall  be 
construed  to  give  authority  to  issue  biUa  or 
notes  to  pass  as  money. 

"  'Sec.  7.  That  this  act  take  effect  from  and 
after  its  passage.'    Approved  May  23,  1871." 

The  evidence  further  shows  the  facts: 

That  prior  to  April  18, 1876,  when  the  Con- 
stitution prohibiting  tlie  creation  ot  banking 


corporatlonB  became  effecttve,  the  corpora- 
tors liad  not  organized  the  corporation  un- 
der color  of  tb»  epecia.1  act;  had  not  ac- 
cepted the  offer  from  the  state  as  contain- 
ed in  the  special  act;  had  not  attempted  to 
do  or  conduct  any  business ;  had  hot  adopted 
a  common  seal ;  had  made  no  rales  or  regu- 
lations as-  to  plan  or  management  of  busi- 
ness; had  enacted  no  by-laws;  had  no  capi- 
tal stock;  liad  no  subscription  for  any  capi- 
tal stock;  had  not  received  subscriptions 
for  any  part  of  ten  thousand  dollars  of  the 
capital  stock;  had  not  received  one  thousand 
dollars  cash  as  part  payment  of  the  required 
subscription  of  ten  thousand  dollars;  had 
called  no  meeting  of  subscribers  for  enact- 
ment of  by-laws  and  the  election  of  ofBcers. 

[1-3]  Prior  to  the  adoption  of  the  Ckinstitu- 
tion,  April  18,  1870,  there  was  no  acceptance 
by  corporators  or  subscribers  of  the  offer 
contained  in  the  special  act  of  1871,  (utd 
there  was  no  organization,  or  attempted  or- 
ganization, of  a  corporation  thereunder. 
The  spedal  act  did  not  become  a  contract, 
and  vested  no  rights  in  any  one. 

We  find  that  any  and  all  rights  offered  by 
the  special  act  had  been  abandoned  by  the 
corporators,  had  beea  withdrawn  by  the 
state,  and  the  act  was  repealed  by  article  16, 
S  16,  of  the  ConstituUon  on  AprU  18,  1876. 
The  jury  found  as  a  fact  that  the  special  act 
had  not  been  accepted  prior  to  April  18, 1876, 
and  there  Is  evidence  to  support  tliat  finding. 

The  evidence  further  shows  that  on  May 
18,  1904,  an  attempt  was  made  to  accept  the 
offer  of  the  q>edal  act,  and  under  color  of 
this  repealed  act  to  organize  a  banking  cor- 
poration. This  attempt  was  made  by  parties 
who  claimed  to  have  purchased  in  1903  the 
frandiise  of  becoming  and  being  a  corpora- 
tion. Such  a  franchise  IS'  incapable  of  being 
sold.  Memphis  v.  Ry.  Com'rs,  112  U.  S.  609, 
5  Sup.  Ct  290,  28  Ia  Ed  831;  7  R.  O.  I*  93, 
(  70.  Subsequently  the  defendants,  appellees, 
subscribed  for  portions  of  the  capital  stock 
of  this  pretended  corporation.  The  subscrip- 
tions of  some  of  the  defendants  were  not  ac- 
cepted. The  pretended  corporation  became 
Insolvent,  being  Indebted  to  depositing  credi- 
tors in  excess  of  all  assets,  Inclndlng  the  un- 
paid subscriptions.  T.  H.  Davis  was  appoint- 
ed receiver  of  the  pretended  corporation. 

Onr  conduslon  is  that  the  special  act 
of  1871  was  repealed  by  artlde  16,  {  16, 
of  the  state  Constitution,  effective  April  18, 
1876,  which  is  in  the  following  words: 

"No  corporate  bodies  shall  hereafter  be  creat- 
ed, renewed  or  extended  with  banking  or  dis- 
counting privileges."  Qninlan  v.  H.  &  T.  C. 
Ry.,  80  Tex.  356,  34  S.  W.  738. 

This  provision  of  the  Constitution  continu- 
ed to  be  the  law  of  the  land  until  its  amend- 
ment December  29,  1904.  The  amendment 
of  December  29,  1904,  required  banking  cor- 
porations to  be  organized  under  a  general 
law  to  be  passed  by  the  Legislature,  requir- 
ing all  capital  stock  subscribed  and  paid  in 
full  in  cash  before  organization.    Pursuant 
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to  this  amendment  the  liCglslatare  did  pass 
a  banking  law  In  1906.  The  organization  of 
the  pretended  corporation  in  May,  1904,  was 
contrary  to  and  violated  the  clear  prohibi- 
tion of  the  Constitntion,  and  was  absolntely 
void  ab  initio.  1  Clark  &  Marshall,  246, 
note  156.  As  expressed  by  the  United  States 
Supreme  Court: 

"An  nnconstitntional  act  is  not  a  law ;  it  con- 
fers no  rights;  it  imposes  no  dutiet;  it  affords 
no  protection ;  it  creates  no  office ;  it  is,  in  legal 
contemplation,  as  inoperative  as  though  it  bad 
never  been  passed."  Norton  v.  Shelby  County. 
118  U.  S.  425,  6  Sup.  Ct  1121,  30  L.  Dfl.  188; 
HUdreth  t.  Mclntire,  1  J.  J.  Marsh.  (Ky.)  206, 
19  Am.  Dec.  61. 

As  the  pretended  coriwratlon,  the  Union 
Tmst  Company,  was  prohibited  by  law  and 
is  void,  all  contracts  for  subscription  to  the 
capital  stock  are  void,  and  the  notes  given 
for  the  stock  subscribed  for  are  void.  Nei- 
ther law  nor  equity  canf  give  validity  to 
these  void  contracts,  and  no  recovery  can  he 
had  thereon.  Seovill  v.  Thayer,  106  U.  S. 
143,  26  L.  Ed.  968;  Kampman  v.  Tarver,  87 
Tex.  491,  29  8.  W.  768.  Contracts  for  crea- 
tion of  a  corimratlon  prohibited  by  law  are 
against  public  policy.  12  L.  R.  A.  677, 
note  2. 

The  liability  of  snbscrlherB  to  capital 
stock  of  corporations  for  unpaid  subscriptions 
when  the  corporations  are  insolvent  has  been 
discussed  in  a  great  many  decisions,  and  the 
very  elaborate  brief  of  appellant  indicates 
some  confusion  therefrom.  We  believe  there 
is  practical  harmony  in  all  of  them.  The 
apparent  conflict,  we  think,  will  disappear 
when  it  is  borne  in  mind  that  they  treat  of 
stockholders  in  different  kinds  of  organiza- 
tions claiming  to  be  corporations.  Generally 
speaking,  there  seem  to  be  four  classes  of 
such  organizations,  each  class  being  governed 
by  distinct  principles  of  law:  First  The 
corporation  de  Jure.  Second.  The  de  facto 
(Corporation.  Third.  The  organization  pre- 
tending to  be  a  coriraration,  where  no  at- 
tempt was  made  to  incorporate,  but  which 
is  not  prohibited  by  law.  B.  C.  L.  {  49,  note 
9;  Clark  v.  American  Cannel  Coal  Co.,  165 
Ind.  213,  73  N.  B.  1083, 112  Am.  St  Rep.  217. 
Fourth.  The  pretended,  corporatloni  that  Is 
expressly  forbidden  by  law — the  prohibited 
corporation. 

For  stock  in  the  de  jure  and  de  facto  cor- 
porations, uapaid  subscriptions  are  valid  con- 
tracts. The  subscribers  are  estopped  to  ques- 
tion the  regularity  of  the  corporation,  and 
cannot  be  heard  to  plead  fraud  in  the  pro- 
curing of  their  subscriptiona.  Neither  can 
the  stockholders  be  held  liable  as  partners 
or  held  individually  for  any  debts  of  the 
corporation.  The  exceptions  to  this  last 
statement  need  not  be  discussed  here. 

The  subscribers  to  the  third  class  of  or- 
ganization, or  association,  are  held  to  be 
partners,  Uable  for  all  the  debts  of  the  asso- 
ciation, unlimited  by  any  agreement  among 
themselves.    They  can  deny  the  existence  of 


the  corporation,  and  those  contracting  with 
such  an  organization  can  daiy  the  existence 
of  a  corporation. 

The  subscribers  to  the  fourth  class,  the 
prtdiibited  corporation,  can  deny  Its  exist- 
ence as  a  corporation.  The  snbscription 
contracts  and  notes  given  therefor  are  abso- 
lutely void,  and  courts  will  not  enforce  such 
contracts.  We  do  not  mean  to  say  that  the 
members  of  a  prohibited  corporatl(Hi  do  not 
owe  to  depositors  or  creditors  all  the  money 
or  property  received  by  their  organlzati<Hi. 
On  the  contrary,  they  owe  it  morally  and 
legally,  and  ought  to  be  made  to  pay,  all 
indebtedness  to  the  lawful  owners.  The  con- 
tracts for  such  debts  are  valid  and  enforcea- 
ble. Bnt  the  contracts  for  subscriptions  to  the 
capital  stock  of  a  prohibited  corporation  are 
void.  The  Union  Tmst  Company,  of  which 
appellant  Davis  is  receiver,  la  a  prohibited 
corporation. 

The  distinction  between  the  rules  of  law  to 
be  applied  to  acts  expressly  forbidden  by  law, 
which  are  the  rules  to  aM>ly  to  organisations 
falling  within  class  4,  and  the  rules  applica- 
ble to  acts  authorized  by  law,  and  under- 
taken to  be  performed  In  compliance  there- 
with, bnt  irregularly  perfbrmed,  which  are 
the  rules  to  apply  to  de  facto  corporations, 
is  illustrated  by  two  cases  decided  by  the 
Supreme  Court  of  the  United  States,  viz.: 
Chubb  V.  Upton,  95  U.  S.  666,  24  L.  Ed.  628, 
and  Scovlll  v.  Thayer.  In  the  case  of  Chubb 
V.  Upton,  Assignee,  there  was  an  irregular 
increase  of  the  capital  stodc  of  the  corpora- 
tion, but  the  increase  was  not  prohibited  by 
law.  The  court  held  that  the  unpaid  sub- 
scription for  a  portlcn.  of  the  increase  was 
collectible  by  the  assignee  for  the  creditors 
of  the  Insolvent  corporation,  and  that  the 
irregularity  of  the  increase  could  not  be 
urged  by  the  subscriber  as  a  defense.  Chubb 
V.  Upton,  95  U.  S.  665,  24  L.  Ed.  523.  In  the 
case  of  Scovlll  v.  Thayer,  also  by  t3xe  U.  S. 
Supreme  Court,  Scovlll,  as  assignee  of  an 
insolvent  corporation,  sued  Thayer  for  the 
balance  on  his  unpaid  subscription  to  an  in- 
crease of  the  capital  stock  of  the  corporation. 
The  increase  was  greater  than  double  the 
authorized  capital  stock.  The  statute  under 
which  the  corporation  was  formed  limited 
the  Increase  to  double,  In  these  words: 

"Any  incorporation  may  increase  its  capital 
stock  to  any  amount  not  exceeding  double  the 
amount  of  Uie  authorised  capital." 

Thayer  answered  that  the  Increase  was 
contrary  to  law.  The  Suprrane  Court  held 
that  Thayer  was  not  estopped  to  make  such 
defense,  and  sustained  it  holding  that  as 
the  increase  was  prohiUted  by  law,  the  stock 
was  void.  It  conferred  on  the  subscriber  no 
rights,  and  subjected  him  to  no  liability.  The 
court,  fl>gt'"g"'''>'<"g  the  Scovill-Thayer  Case 
from  the  Chubb-Upton  Case,  uses  the  tollo-w- 
Ing  language: 

"We  think  the  defendant  in  error  is  not  es- 
topped to  set  up  the  nullity  of  the  unauthorized 
stock.    It  is  true  that  it  has  been  held  by  this 
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court  that  a  atocUiolder  cannot  set  ap  In- 
formalities in  the  issue  of  stock  which  the  cor- 
poration had  the  power  to  create.  Upton  v. 
TribUcock,  91  TJ.  S.  45,  23  L.  Ed.  208 :  Chubb 
T.  Upton.  96  U.  S.  665,  24  I/.  Ed.  623 ;  Pull- 
man V.  Upton,  96  U.  S.  828,  24  L.  Ed.  818. 
Bnt  those  were  cases  where  the  increase  of  the 
stock  was  authorized  by  law.  The  increase  it- 
self was  legal  and  within  the  power  of  the  cor- 
poration, but  there  were  simpl^  informalities  in 
the  steps  taken  to  effect  the  increase.  These, 
it  was  held,  were  cured  by  the  acts  and  ac- 
qnieseence  of  the  defendant.  But  here,  the  cor- 
poration being  absolntely  without  power  to 
increase  its  stock  above  a  certain  limit,  no  ac- 
quiescence of  the  shareholder  can  give  it  va- 
lidity or  bind  him  or  the  corporation.  'A  dis- 
tinction must  be  made  between  shares  which 
the  company  had  no  power  to  issue  and  shares 
which  tLe  company  had  power  to  issue,  al- 
though not  in  the  manner  in  which,  or  upon  the 
terms  upon  which,  they  have  been  issued.  The 
holders  of  shares  which  the  company  has  no 
I>ower  to  issue  in  truth  had  nothing  at  all,  and 
are  not  contributors.'  2  Lindiey,  pt  138;  and 
•ee  Lathrop  t.  Kneeland,  46  Barb.  (N.  X.)  432; 
Mackley's  Case,  L.  R.,  1  Ch.  D»  24T." 

The  Issue  of  stod^  la  tbe  Chubb  Case  was 
not  prohibited  by  law,  and  was  a  valid  obli- 
gation, althongh  irregular;  VHiereas,  In  the 
Thayer  Case,  the  Issue  of  stock  was  prohibit- 
ed by  law  and  void,  upon  which  no  liability 
could  be  enforced.  This  same  dlstlnctloa  is 
expressly  recognized  and  declared  to  be  the 
law  In  Texas  by  the  Supreme  Court  of  Texas, 
In  the  opinion  by  Chief  Justice  Gaines  in 
Kampmaa  t.  Tarrer,  87  Tex.  481,  29  S.  W. 
768. 

The  special  act  claimed  as  a  charter  for  the 
Union  Trust  Company  ceased  to  exist  April 

18,  1876.  On  May  18,  1904,  the  corporators 
could  not  have  organized  the  Union  Trust 
Company  as  a  de  facto  corporation,  because 
such  a  corporntion  as  was  attempted  was 
prohibited  by  the  Constitution.     Const,  art. 

19,  I  16.  Tbe  law  Is  sufficiently  expressed  In 
Jones  T.  Aspen  Hardware  Co.,  21  Colo.  263, 40 
I^C.  467,  28  U  B.  A.  143,  62  Am.  St.  Rep. 
220: 

"It  Is  also  well  settled  that  to  constitute  a  de 
facto  corporation  there  must  be  either  a  dis>ter 
or  a  law  authorizing  the  creation  of  such  a  oor- 
I>oration,  with  an  attempt  in  good  foith  to 
comply  with  its  terms,  and  idso  a  user  or  at- 
tempt to  exorcise  corporate  powers  under  ib 
Cuggan  V.  Colorado  Mortg.  &  Investment  Co., 
11  Colo.  113  [17  Pac.  105];  Bates  v.  Wilson,  14 
Colo.  140  [24  Pac.  99].  A  de  facto  coraoration 
can  never  be  recognized  in  violation  of  a  posi- 
tive law.  This  principle,  which  seems  to  be 
supported  by  all  the  authorities,  is  thus  stated 
by  Morawetz  on  Private  Corporations,  {  758: 
'If  tbe  formation  of  a  corporate  association  is 
not  only  prohibited  by  this  general  rule  of  the 
common  law,  but  is  also  in  violation  of  some 
principle  of  morality  or  public  policy,  or  a 
positive  statutory  prohibition,  the  parties  form- 
ing such  association  will  not  be  legally  bound 
by  their  agreement  of  membership;  and  the 
courts  will  not  recwnize  the  association,  either 
as  among  its  members  or  against  third  par- 
ties.'" 

The  contract  of  the  subscriber  to  purchase 
and  pay  for  capital  stock  In  a  pretended  cor- 
poration prohibited  by  the  Constitution  Is 
absolutely  void  ab  initio,  and  Is  contrary  to 
pnbUc  policy.    Neither  a  court  of  law  nor  oC 


equity  wUl  give  force  and  effect  -to  sudi  con- 
tracts.   12  Ii.  R.  A.  677,  note  2. 

The  conclusion  reached  by  us  In  this  case 
is  not  In  conflict  with  the  opinl<His  in  the 
cases  of  Burleson  v.  Davis,  141  S.  W.  569,  and 
Davis  V.  Burns,  173  S.  W.  476,  for  in  those 
cases  no  attack  was  made  upon  the  legality 
of  the  pretended  corporation,  known  as  the 
Union  Trust  Company,  on  the  ground  that 
the  offer  granted  by  act  of  the  Legislature 
had  not  been  accepted  and  organization  per- 
fected prior  to  the  adoption  of  the  Constitu- 
tion of  1876.  The  same  fact  was  found  by 
Judge  Meek,  as  expressed  in  Us  opinion  in 
the  case  of  In  re  Western  Bank  &  Trust  Co. 
(P.  C.)  163  Fed.  713.  This  case  Involved  the 
same  Und  of  a  special  act  of  the  Texas 
Legislature  as  the  one  used  for  Union  Trust 
Company,  and  was  passed  about  the  same 
time.  In  none  of  the  three  cases  mentioned 
was  the  acceptance  of  the  acts  and  organiza- 
tion thereunder  contested.  The  finding  that 
the  charter  was  accepted  and  the  corpora- 
tion organized  prior  to  the  adoption  of  the 
Constitution  prohibiting  such  corporation  dis- 
tinguishes those  three  cases  mentioned  from 
the  one  at  bar. 

To  repeat :  Our  conclusion  Is  that  the  spe- 
cial act  of  1871  was  not  accepted  and  no  or- 
ganization effected  prior  to  April  18,  1870; 
that  the  offer  contained  In  that  special  act 
was  withdrawn  and  the  act  repealed  April 
18,  1876,  when  article  10,  i  16,  of  the  Texas 
Constitution  became  effective;  that  from 
April  18,  1876,  until  December  29,  1904,  such 
a  corporation  as  the  Union  Trust  Company 
pretended  to  be  was  expressly  prohibited  by 
article  16,  |  16,  of  the  Constitution;  that 
contracts  for  stock  in  such  a  prohibited  cor- 
poration were  contrary  to  public  policy,  be- 
cause contrary  to  law  and  were  void.  In 
the  suit  at  bar  recovery  is  sought  only  on 
the  void  contracts  for  purchase  of  stock, 
which  recovery  was  correctly  denied. 

Considering  specially  appellant's  assign- 
ments, we  find  those  numbered  from  1  to  71, 
inclusive,  are  precisely  the  same,  except 
each  contains  the  name  of  a  different  de- 
fendant. 

The  seventy-first  assignment  is  submitted 
as  a  proposition,  followed  by  11  additional 
propositions.  The  contention  urged  therein 
Is,  substantially,  that  the  court  erred  In  not 
rendering  Judgment  against  subscribers  on 
their  subscription  contracts.  Inasmuch  as  the 
corporation  was  either  a  de  Jure  or  de  facto 
corporation,  the  subscription  contracts  valid, 
and  the  defendant  subscribers  were  estopped 
to  deny  the  validity  of  the  contracts. 

The  jury  found  that  the  special  act  or 
charter  was  not  accepted  prior  to  1876,  and 
there  is  evidence  to  support  that  finding. 
The  charter  not  "having  beoi  accepted  prior 
to  the  adoption  of  the  Constitution,  April  18, 
1876,  was  repealed  by  the  Constitution,  and 
the  pretended  organization  was  prohibited 
by  law.    Tbe  subscribers  were  not  estopped 
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to  deny  Its  Incorporation,  nor  to  deny  liabil- 
ity upon  their  void  subscription  contracts. 

[4]  Article  1138,  Revised  Statutes  of  1911. 
does  not  apply  to  pretended  corporations  ex- 
pressly forbidden  by  law,  but  only  refers  to 
ostensible  or  de  facto  or  de  jure  corporations. 

The  authorities  cited  by  appellant  do  not 
announce  any  doctrine  contrary  to  our  con- 
clusions In  the  case  at  bar,  and  we  do  not 
deem  it  necessary  to  review  them  In  this  opin- 
ion. As  an  illustration  that  they  do  not  ap- 
ply to  the  facts  of  the  instant  case,  we  call 
attention  to  the  case  of  McCarthy  t.  La- 
vasche,  88  HI.  271,  81  Am.  Rep.  83,  quoted 
twice  In  appellant's  brief.  That  was  a  suit 
by  a  creditor  against  one  of  the  stockholders 
to  enforce  the  implied  contract  to  repay  the 
money  deposited.  That  contract  Is  not  void, 
and  the  stockholder  was  legally  and  morally 
bound  to  repay  that  money.  The  present  suit 
is  not  to  enforce  the  depositors'  contracts, 
but  to  enforce  the  void  contracts  for  capital 
stock  In  a  prohibited  corporation. 

The  first  71  assignments  are  overruled. 

The  assignments  72  to  82  complain  of  er- 
ror resulting  from'  submitting  the  fourth  and 
fifth  special  issues  to  the  Jury.  The  fourth 
and  fifth  questions  and  answers  were: 

"Question  4.  Did  the  Union  Trust  Company, 
by  any  means,  acquire  the  reputation  of  doing 
business  on  any  fixed  amount  of  capital  stock 
between  July  13,  1909,  and  January  10,  19107 

"Question  5.  If  you  answer  Tes,'  to  question 
4,  then  state  what  was  the  highest  amount  of 
said  capital  stock  said  company  was  reputed  to 
have  between  said  dates? 

"Answer  to  question  No.  4,  Yes." 

"Answer  to  question  No.  6,  $200,000." 

In  view  of  the  answer  of  the  Jury  that 
the  charter  had  not  been  accepted  prior  to 
the  adoption  of  the  Constitution  of  1876,  and 
the  disposition  to  be  made  of  the  suit  there- 
upon, questions  4  and  5  were  entirely  Imma- 
terial, and  the  assignments  based  thereon  are 
accordingly  overruled. 

Assignments  eighty-third  to  the  ninety- 
eighth,  inclusive,  complain  that  the  trial 
court  erred  in  refusing  to  instruct  the  Jury 
to  find  tor  appellant,  plaintiff,  and  in  refus- 
ing to  render  Judgment  for  appellant,  plain- 
tiff, non  obstante  veredicto.  The  reasons  uig- 
ed  are  that  the  undisputed  evidence  showed 
that  the  charter  under  which  the  Union  Trust 
Company  was  organized  had  been  accepted 
prior  to  1876,  and  that  a  de  Jure  or  a  de  fac- 
to corporation  had  been  brought  into  exist- 
ence an&  was  in  good  faith  operated.  There 
was  evidence  to  support  the  finding  of  the 
Jury  that  the  charter  had  not  been  accepted 
prior  to  the  adoption  of  the  provision  of  the 
Constitution  prohibiting  such  corporations, 
as  there  were  no  vested  rights  at  the  time 
the  Constitution  repealed  the  special  act 
Hence  these  assignments  are  overruled. 

Assignments  99  to  161,  Inclusive,  present 
similar  questions  raised  in  the  previous 
btmch  of  assignments  numbered  72  to  98, 
and  for  similar  reasims  are  overruled. 


The  errors  complained  of  |n  assignments 
162  and  163,  If  errors,  are  imnwiterial  in  view 
of  our  opinion  of  this  case. 

Assignments  174  to  177,  inclusive,  further 
than  specializing  errors  in  favor  of  defendant 
Burd,  present  no  other  errors  than  those 
presented  in  assignments  99  to  161,  and  are 
overruled  for  the  same  reasons  by  whlcb 
they  were  overruled,  and  for  the  same  rea- 
sons assignments  178  and  179  are  overruled. 

None  of  the  other  asslgnoients,  numbered 
from  180  to  208,  present  errors  that  are  ma- 
terial, if  errors  at  all,  and  are  accordingly 
overruled. 

Again  we  say  the  subscription  contracts 
sued  upon  In  the  case  at  bar  were  abso- 
lutely void,  and  cannot  be  made  valid  by 
estoppel  or  in  any  other  way. 

A  prohibited  charter  can  be  attacked  col- 
laterally. The  diarter  herein  Involved  was 
a  prohibited  one.  The  pretended  corporation 
was  malum  prohlbittun.  The  subscription 
contracts,  being  void,  cannot  be  enforced. 
If  the  members  of  the  prohibited  corporation 
received  money  from  depositors,  they  must 
return  it  to  the  true  owners.  But  questions 
of  that  nature  do  not  arise  in  this  case.  Here 
It  is  simply  a  question  as  to  the  validity  of 
the  stock  subscriptions  in  suit,  and,  as  that 
cannot  be  sustained,  the  Judgment  of  the 
trial  court  must  be  affirmed.  Norton  v. 
Shelby  County,  118  U.  S.  425,  6  Sup.  Ct 
1121,  30  L.  Ed.  190. 

Affirmed. 

On  Motion  for  Additional  Con* 
elusions  of  Fact 

Appellee  3.  O.  Bumey's  motion  for  addl* 
tional  conclusions  of  fact  is  granted. 

The  seventh  special  Issue  submitted  to  the 
Jury  was: 

"Question  7.  Was  the  subscription  of  X  Q. 
Bumey  for  400  shares  of  stock,  dated  Septem- 
ber 30,  1909,  ever  accepted  by  the  Union  Trust 
Company? 

— to  which  question  the  Jury  answered,  "^o." 
There  was   sufficient  evidence  to   sustain 
the  finding  of  the  Jury  upon  that  Issne. 


DELANO  V.  DELANO.    (No.  6627.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Nov. 

1, 1916.    On  Motion  for  Rehearing, 

Nov.  29,  1916.) 

1.  Nbw  Tbiai.  «=>102(9)— Newlt  Dibcovkred 
EvinsNCE— Krowi^edob  of  Matekiautt. 
In  action  by  one  son  against  another  for  par- 
tition and  to  equal  share  in  the  west  half  of  a 
tract  of  land  left  by  their  deceased  intestate 
mother,  the  defense  being  that  plaintiff  had  no 
interest  in  the  land  in  the  suit  because  his  moth- 
er had  conveyed  to  him  the  east  half  of  the  whole 
tract  as  an  advancement  of  his  whole  portion  of 
the  estate,  although  the  deed  of  said  east  half 
recited  a  valuable  cash  consideration  which 
plaintiff  testified  was  paid,  held  error,  when 
plaintiff  prevailed,  to  refuse  new  trial  upon  con- 
vincing affidavits  from  several  persons  who  lived 
in  plaintifl's  neighborhood,  that  he  had  always 


AssFor  other  cases  see  same  topic  and  KBT-NUUBSK  In  all  Key-Numbered  Digeete  and  Indezas 
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been  short  of  money  and  had  been  sapported  by 
his  mother,  etc-,  where  defendant  lived  in  a 
distant  county,  and  where  it  appeared  that  prior 
to  the  trial  plaintiif  had  testified  in  the  case 
of  the  estate  of  his  mother,  where  the  same  ques- 
tion was  involved,  but  at  that  time  had  failed 
to  make  any  claim  that  he  bad  paid  any  part  of 
the  cash  consideration  stated  in  the  deed ;  for  it 
could  not  have  been  anticipated  that  plaintifl, 
after  having  testified  on  the  same  subject  in  the 
will  case,  would  so  change  his  testimony  as  to 
claim  he  had  made  a  cash  payment,  and  defend- 
ant could  not  have  been  prepared  to  controvert 
such  a  claim. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  214;  Dec.  Dig.  «=9l02(9).] 

«      On  Motion  for  Rehearing. 
2.  Evidence  «=5>419(2)  —  Paboi.  Evidence  — 

CONBIDEBATION  —  DEED  —  Ck>NTBAOTUAI.  BB- 
CITAI. 

In  a  deed  conveying  the  fee-simple  title  to  an 
heir  of  grantor,  the  recital  of  consideration  of 
cash  paid,  and  also  that  grantee's  stepdaughter 
should  receive  the  same  interest  in  land  as  his 
own  children,  was  not  contractual  and  for  tbat 
reason  conclusive  against  another  heir  of  gran- 
tor of  the  fact  that  the  cash  consideration  was 
in  fact  paid,  and  that  the  conveyance  was  not  an 
advancement  within  Bev.  St.  art  2467,  requir- 
ing advancements  to  be  brought  into  hotch  potch, 
for  the  stepdaughter  of  the  grantee  would  take 
nothing  under  such  a  stipulation,  since  his  own 
chUdren  did  not  take  anything,  the  grantee  tak- 
ing liie  whole  fee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g  1912 ;  Dec.  Dig.  <S=»419(2).] 

8.  Evidence  €=>419(5)  —  Pakoi.  Evidence  — 

CoNSiDEBATioN— Deed. 
The  recital  of  a  paid  consideration  in  a  deed 
is  not  conclusive  on  the  parties  thereto,  but  may 
be  disproved  by  parol. 

lEi.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  1915;  Dec.  Dig.  <8=»419(6).] 

Appeal  from  District  Court,  Milam  County ; 
J.  G.  Scott,  Judge. 

Action  by  J.  R.  Delano  against  X.  S.  De- 
lana  From  a  Judgment  for  plalntUI,  defend- 
ant appeals.    Reversed  and  remanded. 

Henderson,  Kidd  &  Oillis,  of  Cameron,  and 
J.'  W.  Gamer,  of  Rockdale,  fbr  appellant 
lilies  &  Lyies  and  E.  A.  Wallace,  all  of  0am- 
«ion,  for  appellee. 

RICE,  J.  For  many  years  prior  to  1910 
tia.  B.  J.  Delano  and  her  son  J.  R.  Delano 
and  family  lived  together  on  a  tract  of  land 
constituting  the  homestead  of  Mr&  Delano, 
near  Oranger.  Some  time  in  Mardi  of  that 
year  she  sold  said  tract  of  land,  and  with 
tbe  proceeds  tbeseot  purchased  from  Joe 
Wanoreck  and  wife  a  tract  of  280  acres  out 
of  the  Delgado  grant  In  Milam  county,  and 
in  consideration  therefor  paid  $1,000  cash, 
and  executed  two  notes  of  even  date,  one  for 
$4,000,  due  November  1,  1910,  and  the  other 
for  $3,460,  dne  January  1,  1011.  Thereafter, 
<Hi  the  25tb  of  February,  1911,  she  conveyed 
the  east  half  oit  this  tract  to  her  son,  J.  R. 
Delano,  reciting  a  cash  consideration  In  the 
deed  of  $4,320.  Mrs.  Delano  died  Intestate 
In  the  early  part  of  January,  1913,  leaving 
as  ber  only  heirs  all  law  her  two  sons,  L.  S. 


and  J.  R.  D^no;  and  the  latter  brought 
this  suit  against  his  brother,  L.  S.  Delano,  for 
partition  of  the  west  half  of  said  tract  of 
land,  alleging  that  they  were  Joint  and  equal 
owners  thereof. 

Appellant  answered  by  plea  of  not  guilty, 
claiming  title  to  all  of  the  west  half  of  the 
280-acre  tract,  and  denied  that  appellee  had 
any  interest  therein,  aJleglng  that  their 
mother  purchased  the  entire  tract  of  280 
acres,  paying  the  consideration  therefor,  and 
acquired  title  thereto  in  her  own  right,  and 
afterwards,  by  way  of  advancement  of  his 
portion  of  the  estate,  conveyed  the  east  half 
thereof  to  his  brother,  J.  R.  Delano,  reserv- 
ing the  west  half  for  appellant  at  her  death; 
tbat  while  the  deed  by  his  mother  to  his 
brother  for  the  east  half  recited  a  coq^ldera- 
tion  of  $4,320  paid  by  him,  yet,  in  truth  and 
in  fact,  no  money  or  other  valuable  consider- 
ation was  paid  therefor,  but  that  the  real  con- 
sideration was  a  gift  and  advancement  by 
his  mother  to  his  brother,  which  was  intend- 
ed to  be  a  charge  against  him  in  the  parti- 
tion of  her  estate  after  her  death. 

So  tbat  the  controlling  question  in  this  case 
is  whether  or  not  appellee,  under  said  deed, 
acquired  title  to  the  east  half  of  said  land 
by  purchase  or  by  way  of  advancement  The 
case  was  tried  before  the  court  withoat  a 
Jury,  who  found  in  favor  of  appellee,  and 
Judgment  was  rendered  to  the  effect  tbat 
each  party  owned  an  undivided  half  interest 
in  the  west  hali  of  said  tract  of  land,  and 
appointing  commissioners  to  partltimi  the 
same  between  them,  from  which  Judgment 
appellant  prosecutes  this  appeaL 

[1]  While  there  are  nnmerous  errors  as- 
signed, it  will.  In  our  Judgment,  be  only  nec- 
essary to  pass  ui>on  the  tenth  assignment, 
which  complains  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial  on  the  ground 
of  newly  discovered  testimony,  whl<A  appel- 
lant claims  was  material  to  his  defense,  and 
whldi  would  probably  (diange  the  result  on 
another  larial,  and  which  he  could  not  have 
discovered  by  the  exercise  of  reasonable 
diligence. 

It  Is  not  necessary  to  set  out  the  facts  in 
detail,  but  it  is  sufficient  to  say  that  appel- 
lee's contention  was  supported  alone  by  the 
deed  from  bis  mother  and  his  own  testimony ; 
while  appellant's  theory  was  sustained  by 
the  testimony  of  himself  and  Vf.  D.  Wells, 
an  apparently  disinterested  witness,  together 
with  strong  corroborating  circumstances. 

With  reference  to  the  consideration  in  the 
deed,  appellee  testified,  in  effect,  that  he  paid 
the  same  partly  In  cash  and  partly  by  services 
rendered  his  mother  as  follows:  (1)  That  he 
supported  and  maintained  ber  without  com- 
pensation for  a  period  of  some  25  years; 
(2)  tbat  he  paid  the  $1,000  mentioned  as  the 
ciush  conslderaticm  In  the  deed  from  her  to 
blm  out  of  bis  own  money ;  and  (3)  that  she 
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told  talm,  it  he  would  effect  tbe  sale  of  her 
WilUamson  county  land  (which  he  claimed 
to  hare  done)  and  purchase  the  Milam  coun- 
ty tract,  that  she  would  give  him  one-half 
of  said  land.  He  also  stated  that  he  paid 
$80  at  one  time  for  her  account,  and  $50 
at  another,  all  of  which,  he  asserted,  entered 
Into  the  consideration  for  her  conveyance  to 
him  of  the  east  half  of  the  Milam  county 
land.  He  further  testified  that  this  land  was 
purchased  before  the  Williamson  county  land 
was  sold,  and  before  she  had  a  purchaser  for 
it  In  accounting  for  the  $1,000  so  cdaimed 
to  have  been  paid  by  him,  he  stated  that  it 
was  the  proceeds  of  his  earnings  from  the 
sale  of  his  crops,  stock,  etc. ;  that  he  had  ac- 
cumulated it  during  a  period  of  years  and 
deposited  $500  thereof  in  the  First  National 
Bank  of  Granger  during  the  fall  of  1009, 
which  he  drew  out  some  time  during  that 
fall  and  placed  it  with  the  Granger  State 
Bank,  which  was  also  called  the  Farmers' 
State  Bank,  and  in  which  last-named  bank  he 
bad  opened  an  account.  It  further  appears 
from  the  evidence  that  appellee  testified  as 
a  witness  prior  to  this  time  in  the  case  of  the 
estate  of  his  mother,  pending  In  the  district 
court  of  Milam  county,  where  the  same  ques- 
tion as  here  was  involved,  but  he  failed  to 
make  any  claim  that  he  had  paid  any  part  of 
this  $1,000  cash  consideration  mentioned  in 
the  deed. 

Appellant  made  a  motion  for  a  new  trial, 
to  which  he  attached  the  affidavits  of  numer- 
ous witnesses  who  lived  at  and  near  Granger 
in  which  It  was  shown  that  J.  B.  Delano's 
mother  supported  him  and  his  family  from 
the  rents  of  her  farm  and  the  pension  she 
drew,  from  the  government;  that  he  never 
had  any  money  to  amount  to  anything;  that 
at  the  time  the  place  at  Granger  was  sold  his 
mother  received  the  sum  of  $1,000  cash  down 
with  some  other  land,  and  also  $8,000  in 
notes ;  that  she  immediately  sent  him  (J.  K. 
Delano)  to  Milam  county  to  look  at  some 
land;  that  the  Milam  County  land  waa 
bought ;  and  that  this  $1,000  cash  which  she 
received  from  the  sale  of  the  WilUamson 
county  land  was  paid '  thereon.  And  it  was 
also  shown  th^t  he  did  not  have  anything  to 
do  with  the  sale  of  the  WilUamson  county 
land,  but  that  one  Jennings,  a  real  estate 
agent,  made  the  deal  and  received  bis  com- 
mission therefor. 

Stores,  one  of  the  affiants,  testified  that  he 
lived  at  Granger  and  was  president  of  the 
First  National  Bank  there;  that  he  knew 
J.  R.  Delano,  and  had  known  him  for  a  good 
many  years;  that  he  examined  the  books  of 
the  First  National  Bank  of  Granger  for  the 
months  of  July,  August,  September,  October, 
November,  and  December,  1909,  for  the  pur- 
pose of  ascertaining  whether  J.  R.  Delano 
ever  had  or  kept  a  deposit  in  said  bank,  and 
found  that  the  bank  books  showed  no  deposit 
or  business,  of  any  kind  wlUi  J.  R.  Delano 
during  the  year  1009 ;  that  he  found  no  evi- 


dence of  Delano's  having  drawn  $600  Crom 
the  First  National  Bank  of  Granger  during 
that  year. 

Another  witness,  whose  affidavit  is  attach- 
ed, testified  that  he  had  Uved  in  the  vicinity 
of  Granger  since  the  summer  of  1886;  tliat 
he  had  known  J.  R.  Delano  and  his  mother 
well  since  the  year  1801 ;  that  it  was  general- 
ly known  in  Granger  during  all  these  years 
that  his  mother  was  supporting  him;  it 
was  also  generally  understood  that  he  did 
not  have  any  money  ahead. 

Pope,  another  one  of  the  affiants,  testified 
tliat  he  was  88  years  old,  and  had  I^ved  In 
the  vicinity  of  Granger  all  of  his  life;  that 
he  had  known  J.  R.  Delano  and  his  mother 
during  all  of  this  time ;  had  been  in  the  mer- 
cantUe  business  since  1S97  continuously ; 
that  J.  R  Delano  and  his  mother  traded  with 
him  each  year  since  he  had  been  in  the 
business  until  they  left  there ;  that  they  ran 
separate  accounts ;  that  his  mother  paid  her 
account,  but  that  J.  R.  had  not  paid  his ;  tihat 
he  never  paid  any  part  of  his  mother's  store 
account,  and  she  paid  it  from  money  ob- 
tained from  her  pension  and  from  rents  from 
her  little  farm,  and  the  general  understand- 
ing there  was  that  he  had  no  money. 

Evans,  another  merchant,  testified  that 
Mrs.  Delano  was  the  person  who  bought  the 
groceries  that  were  bought  for  them,  and  that 
she  paid  for  the  same  with  her  pension 
money;  that  J.  R.  was  not  of  a  thrifty  na- 
ture, but  was  an  easy-going  sort  of  a  feUow, 
and  that  durtag  all  the  time  that  he  Iiad 
known  him  he  had  never  been  prosperous; 
that  his  mother  cashed  her  vouchers  received 
from  her  pension  with  him,  and  paid  for  her 
groceries  out  of  same. 

John  Farr,  another  witness  whose  a£Sda- 
vit  was  attached  to  the  motion,  testified 
that  he  had  known  the  Delanos  since  1882; 
that  he  knew  that  J.  R.  was  hard  up  for 
money  all  the  time,  and  that  his  mother 
helped  to  support  him  for  years  and  years; 
that  she  drew  a  pension;  and  that  3.  R. 
nearly  always  used  part  of  It  for  his  living, 
and  had  the  reputation  in  the  county  of  being 
hard  up  for  money. 

Appellant  lived  in  CioryeU,  a  distant  coun- 
ty, and  was  not  supposed  to  be  conversant 
with  the  facts  set  out  in  his  motion  for  a 
new  trial.  The  town  of  Granger  was  some 
40  mUes  distant  fr<Hn  Camwon,  where  this 
case  was  tried,  and  it  could  not  have  been 
anticipated  that  appellee,  who  had  testified 
on  the  same  subject  in  the  wiU  cose,  would 
so  change  his  testimony  as  to  claim  that  he 
had  paid  $1,000  of  the  purchase  money,  when 
he  did  not  mention  that  fact  on  the  trial 
of  that  case,  though  closely  questioned  with 
reference  to  the  whole  transaction;  so  that 
this  is  the  first  time  that  appellant  had  notice 
of  any  sudi  claim,  and  hence  could  hot  hav4 
been  prepared  to  controvert  it 
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record,  we  are  of  optnloa  that  tbe  trial  oonrt 
erred  In  refusing  to  grant  a  new  trial,  and 
therefore  sustain  this  assignment.  See  WoU 
T.  Mahan,  67  Tex.  171;  T.  &  P.  Ry.  Co.  v. 
Barron,  78  Tex.  421,  14  8.  W.  698 ;  Douglas 
V.  Walker,  42  Tex.  Civ.  App.  213,  92  S.  W. 
1026;  Home  v.  Stockton,  178  S.  W.  962;  H. 
A  T.  C.  By.  Oo.  V.  Jos.  Forsyth,  49  Tex.  171. 

For  tbe  error  pointed  out,  the  Judgment 
of  tbe  court  below  Is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 

On  Motion  for  Rehearing. 

Is  view  of  the  fact  that  the  trial  court 
concluded  as  matter  of  law  that  the  recital 
In  the  deed  from  B.  J.  Delano  to  appellee  was 
oontractnal,  estabUsblng  the  title  thereby 
conveyed  as  one  of  purchase,  and  that  such 
recital  was  conclusive  on  the  Issue  of  ad- 
vancement, appellee  contends  in  his  motion 
for  rehearing  that,  since  we  failed  to  sustain 
the  eighth  assignment,  complaining  of  such 
conclusion  of  law,  we  were  in  error  in  revers- 
ing the  case  on  tbe  ground  of  newly  discov- 
ered testimony,  since  this  testimony,  by  vir- 
tue of  sudi  conclusion,  would  become  imma- 
terial and  not  admissible. 

[2,  3]  Believing  that  the  trial  court  erred 
yi  such  conclusion  of  law,  we  sustain  tbe 
-eighth  assignment,  and  bold  that  tbe  reci- 
tals In  tbe  deed  are  not  contractual.  The  re- 
<dtal  referred  to  reads  thus: 

"That  I,  Mrs.  E.  J.  Delano,  for  and  in  consid- 
eration of  the  sum  of  $4,300.00  to  me  in  hand 
paid  by  J.  R.  Delano  (my  son),  tbe  receipt  of 
which  is  hereby  acknowledged,  and  tbe  further 
consideration  that  Annie  Roberson,  a  child  of  the 
wife  of  said  J.  B.  Delano  by  her  former  mar- 
riage, and  who  is  a  half-sister  to  the  children  of 
the  grantee  herein,  shall  receive  an  equal  and  ex- 
act share  of  the  property  hereby  conveyed,  the 
same  as  if  she  were  a  daughter  of  my  said  son, 
have  granted,  sold  and  conveyed,  and  by  these 
presents  do  grant,  sell,  and  convey,  unto  tiie  said 
J.  R.  Delano,  of  the  county  of  Milam,"  etc.,  the 
following  described  land,  etc  "To  have  and  to 
hold  the  above-described  premises,  together  with 
-all  and  singular  the  rights  and  appurtoianoes 
thereto  in  any  wise  belonging  unto  tiie  said  J.  R. 
Delano,  his  heirs  and  assigns  forever." 

It  wUl  be  observed  that  the  recital  does 
not  bind  the  grantee  to  do  or  not  to  do  any- 
thing. It  merely  recites  that  Annie  Roberson 
shall  receive  such  an  interest  In  the  land  as 
the  children  of  J.  B.  Delano  should  receive. 
And  It  farther  appears  from  such  conveyance 
that  his  own  children  did  not  receive  any- 
thing, but  that  he  hlmBclf  took  tbe  fee-simple 
title  to  the  land  in  question,  without  remain- 
-der  to  any  one.  Hence  Annie  Roberson  could 
take  nothing  under  this  stipulation,  and  such 
recital  had  no  binding  legal  effect  The 
court  was  therefore  in  error  In  finding,  as  a 
-oondnsloa  of  law,  that  roch  recital  was  con- 
tractnaL  It  Is  well  settled  In  this  state  that 
tbe  recital  of  a  paid  consideration  in  a  deed 
Is  not  conclusive  on  the  parties  thereto,  but 
may  be  disproved  by  parol.    See  article  2467, 


R.  S.;  Lanier  v.  Fomtt,  81  Tex.  186,  16  S. 
W.  994;  Oarrett  v.  Robinson,  43  S.  W.  288; 
Taylor  v.  Merrill,  64  Tex.  494;  McLean  v. 
Ellis,  79  Tex.  398,  15  S.  W.  394;  Morrison  v. 
Morrison,  43  Tex.  Civ.  App.  339,  96  S.  W.  100; 
Johnson  v.  Elmen,  24  Tex.  Civ.  App.  43,  69  S. 
W.  605 ;  Id.,  94  Tex.  168,  59  S.  W.  253,  52  L. 
R.  A.  162,  86  Am.  St  Rep.  845;  6  Am.  &  Eng. 
Bncy.  779;  Meeker  v.  Meeker,  16  Conn.  383 ; 
Bmce  V.  Slemp,  82  Va.  353^  4  S.  B.  692;  Sad- 
ler v.  Huffhines  (Ky.)  12  S.  W.  716;  Barbee 
V.  Barbee,  109  N.  0.  209,  13  8.  B.  7W. 

Appellant's  object  in  assailing  this  deed 
was  not  for  the  purpose  of  avoiding  it,  but 
for  the  sole  purpose  of  shovrlng  that  the  land 
conveyed  by  it  was  Intended  as  an  advance- 
ment to  appellee,  and  that  he  should  be 
charged  with  it  in  the  partition  of  his  moth- 
er's estate.  Evidence  of  this  character,  we 
think,  was  admissible,  and  should  have  been 
heard  under  the  authorities  above  cited. 

Believing  that  the  court  erred  in  both  tbe 
respects  indicated,  the  motion  for  rehearing 
is  overruled. 

Motion  overmled. 


DBOMOOOLB  v.  KARNES  COUNTY. 
(No.  6726.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio, 

Nov.  8,  1916.     Rehearing  Denied 

Dec.  8,  1916.) 

1.  CouRTiKs  ®=>222  —  OmcBBS  —  AonoN  tob 
Compensation— Statute. 

Under  Rev.  St  1911,  art.  1866,  providing 
that  a  county  shall  not  be  sued  unless  tbe  claim 
upon  which  suit  is  founded  shall  have  first  been 
presented  to  the  county  commissioners'  court  and 
such  court  has  neglected  or  refused  to  audit  the 
same,  or  any  part  a  petition,  stating  that  plain- 
tiff had  presented  to  the  commisBioners'  court 
a  claim  in  writing  for  a  sum  stated,  being  the 
amount  of  balance  due  him  for  amounts  received 
and  disbursed  during  said  years,  as  alleged,  for 
an  allowance  by  the  court  of  said  amounts,  with 
the  request  that  the  court  pay  plaintiff  said  sum 
so  due,  which  statement  followed  the  itemized 
claim  in  the  petition,  although  the  claim  present- 
ed to  the  commissioners  was  larger  than  the 
amount  due  shown  by  the  stmi  of  items  stated, 
sufSciently  shows  that  the  identical  claim  sued 
for  was  presented  to  the  commissioners'  court 
for  allowance,  on  general  demurrer  to  the  peti- 
tion. 

[Bd.   Note.— For   other   cases,    see   Counties, 
Cent  Dig.  H  356-359;   Dec  Dig.  «=>222.] 

2.  CouNTiEa  «=9222— AonoNs— PExmoir— Ao 
Damnxtu  Clause. 

As  the  ad  damnum  clause  of  a  petition  la 
merely  an  effort  to  state  the  entire  amount  plain- 
tiff contends  is  due  on  his  claim,  or  wiU  be  due 
when  suit  is  tried,  such  clauses  are  disregarded 
in  determining  the  amount  in  controversy,  when 
other  portions  of  the  petition  show  no  such  dam- 
ages could  have  been  sustained,  and  should  not 
be  held  to  show  a  suit  upon  a  different  claim 
than  the  one  presented  in  the  petition, 

[Bd.    Note.— For   other   cases,    see   Cktuntiea. 
Cent  Dig.  {|  856-359;  Dec  Dig.  «=»222.] 

Error  from  District  Court,  Karnes  County ; 
F.  Q.  Chambliss,  Judge. 
Suit  by  R.  H.  Dromgoole  against  Karnes 


iFcr  other 


MM  uuut  toplo  and  KBT-NUMBBR  In  all  Key-Numlwred  Dtgasts  and  Indexes 


Digitized  by 


Google 


976 


.189  SOUTHWESTERN  RBPOBTDR 


<Te^ 


Cotitity.  '  TQdgtnent.for  defendant,  and  plain- 
tiff brings  error.    Reversed  and  remanded. 

M.  B.  LitUe,  of  Alto,  and  T.  P.  Morris,  of 
FloresTille,  for  plaintiff  in  error.  Bell  & 
Brown  and  J.  O.  Faitb,  all  of  Karnes  City, 
and  lipscomb  &  Llpsoomb,  of  San  Antonio, 
for  defendant  in  error. 

MOURSUND,  4.  R.  H.  Dromgoole  sued 
Karnes  county,  alleging  that  he  was  county 
treasurer  of  said  county  from  November  16, 
1910,  to  June  2, 1914 ;  that  during  the  months 
of  November  and  December,  1910,  there 
came  into  his  hands  as  county  treasurer  $3,- 
768.52,  belonging  to  said  county,  and  under 
the  law  he  was  entitled  to  2^  per  cent,  of 
said  amount  for  receiving  said  sum,  or  the 
sum  of  $94.21;  that  during  the  same  time 
he  paid  out  on  warrants  drawn  by  the  com- 
missioners' court  $1,458.68,  and  was  entitled 
to  receive  2^  per  cent,  commission  on  said 
amount,  .<h:  $36.46;  that  during  the  year  1911 
there  came  into  his  hands  as  county  treas- 
urer $40,217.72,  belonging  to  defendant  coun- 
ty, and  he  was  entitled  to  receive  as  com-' 
mission  for  receiving  same  2^^  per  cent  or 
the  siua  of  $1,005.44  v  that  during  said  year 
he  paid  out  in  warrants  drawn  on  him  by 
said  county  the  sum  of  $49,283.88,  and  he 
■was  entitled  to  receive  2%  per  cent,  on  said 
sum  as  commissions,  or  the  sum  of  $1,232.09, 
or  the  sum  of  $2,000  for  receiving  and  pay- 
ing said  sums  during  said  year;  that  during 
the  year  1912,  there  came  into  his  hands  as 
county  treasurer  $44,426.82,  belonging  to  said 
county,  and  he  was  entitled  to  receive  as 
commission  for  receiving  same  2%  per  cent 
or  the '  sum  of  $1,110.65 ;  that  during  said 
year  he  paid  out  on  warrants  drawn  on  him 
by  said  county  the  sum  of  $41,416.77,  and 
he  was  entitled  to  receive  2^  per  cent  on 
said  sum  as  commissions,  or  the  sum  of  $1,- 
085.41,  "or  $2,000  for  receiving  and  paying 
out  said  sums  during  said  year;  that  during 
the  year  1913  tttere  came  into  his  hands  as 
county  treasurer  $46,125.71,  belonging  to  said 
county,  and  he  was  entitled  to  receive  as 
commission  for  receiving  same  214  per  cent, 
or  the  sum  of  $1,153.14;  tliat  during  said 
year  he  paid  out  on  warrants  drawn  on  him 
by  said  county  the  sum  of  $53,553.88,  and  he 
was  entitled  to  receive  2%  per  cent  on  said 
sum  as  commissions,  "or  the  sum  of  $1,338.84, 
or  the  sum  of  $2,000  for  receiving  and  pay- 
ing said  sums  for  said  year";  that  during 
the  year  1914,  and  up  to  and  including  the 
2d  day  of  June,  1914,  he  received  as  county 
treasurer  $36,075.97,  belonging  to  said  coun- 
ty, and  he  -wblb  entitled  to  receive  as  com- 
mission for  receiving  same  2%  per  cent,  or 
the  sum  of  $901.89;  that  during  the  year 
1914,  and  up  to  and  including  the  2d  day  of 
June,  1914,  he  paid  out  on  warrants  drawn 
on  him  by  said  county  the  sum  of  $27,253.62, 
and  he  was  entitled  to  receive  2%  per  cent, 
oh  said  sum  as  commission,  or  the  sum  of 


$681.83.     Plaintiff's  petltlbs  then   contains 
the  following  allegations: 

"Plaintiff  represents  unto  your  honorable  eonrt 
that  he  did  not,  during  the  year  A.  D.  1910,  re- 
tain any  commission  on  the  amount  received,  or 
the  amount  paid  out,  nor  for  the  years  A.  T>. 
1911, 1912,  or  1913,  nor  for  the  year  A.  D.  1914, 
until  after  the  2d  day  of  June  of  said  year,  bat 
that  said  commissions  dae  plaintiff  for  receiving- 
and  disbursing  said  sums  remained  in  the  treas- 
ury of  said  defendant  county,  and  was  us^  by 
said  defendant  county  in  paymg  its  obligations, 
and  was  converted  to  the  use  of  said  defendant 
county  by  the  commissioners'  court  of  said  de- 
fendant county,  and  was  paid  oat  on  orders 
drawn  on  .said  plaintiff  as  couaty  treasurer  by 
said  commissioners'  court,  or  said  court's  order. 

"Plaintiff  represents  that  there~  was  a  balance 
due  him,  as  commissions  as  above  allied  in  par- 
agraphs Nos.  1,  2,  3,  4,  6,  and  6  of  this  petition, 
the  sum  of  $5,165.89,  that  defendant  converted 
said  sum  to  the  use  and  benefit  of  said  defend- 
ant county  by  its  said  commissioners'  court,  and 
that  same  l>elonged  to  plaintiff,  and  by  reason 
of  said  defendant's  converting  of  said  money  be- 
longing to  plaintiff,  defendant  county  became 
liable  to  pay  plaintiff  the  said  sum  due  plaintiff, 
and  promised  to  pay  to  plaintiff  said  sums,  bat, 
often  requested  by  plaintiff  to  pay  same,  has  re- 
fused, and  still  refuses,  to  pay  to  plaintiff  said 
sums  of  money  so  due,  to  plaintiff's  damage  in 
the  sum  of  $5,852. 

"Plaintiff  alleges  that  he  received  from  said  de- 
fendant county  the  sum  of  $60  per  month  during 
each  and  every  month  from  the  time  he  qualified 
and  began  to  discharge  the  duties  of  said  office 
as  county  treasurer  up  to  the  2d  day  of  June, 
that  said  sum  was  paid  as  a  salary  by  the  war^ 
rant  of  said  commissioners'  court  acting  for  said 
defendant  county,  and  that  the  amount  so  re- 
ceived by  plaintiff  from  said  county,  since  his 
qualification  as  county  treasurer  since  the  said 
16th  day  of  November,  A.  D.  1910,  up  to  and  in- 
cluding the  2d  day  of  June,  A.  D.  1914,  amounted 
to  $2,548,  which  deducted  from  the  said  sum  of 
$7,713.89,  the  amount  of  commission  due  plain- 
tiff by  defendant  county  since  his  dection  and 
qnaUncation  up  to  and  including  the  2d  day  of 
June,  leaves  the  sum  of  $5,165.89,  due  plaintiff 
by  said  county. 

"Plaintiff  represents  to  the  court  that  tile  com- 
missioners' court  of  said  defendant  comity  failed 
to  fix  by  an  order  of  said  court  the  rate  of  com- 
mission due  plaintiff  for  receiving  the  money 
coming  into  bis  hands  as  county  treasurer,  and 
that  said  commissioners'  court  failed  to  fix  by 
an  order  of  said  court  the  rate  Of  commission  for 
disbursing  the  funds  of  defendant  cottnty  on  the 
warrants  of  said  defendant  county,  and  tliat  said 
commissioners'  court. failed  to  make  any  order 
limiting  the  commissions  of  county  treasurer 
until  the  2d  day  of  June,  A.  D.  1014,  and  that 
under  and  by  virtue  of  article  3876  of  Revised 
Statute  of  1911,  plaintiff  was  entitled  to  receive 
2%  I>er  cent,  on  the  amount  received  by  him  as 
county  treasurer  and  a  like  sum  of  2^  per  coit 
on  the  amount  paid  out  by  him  for  defendant 
county. 

"Plaintiff  represents  to  the  court  that  on  the 
11th  day  of  August  A.  D.  1914,  he  presented  to 
the  commissioners'  court  of  defendant  county  a 
claim  in  writing  for  the  sum  of  $5,452,  the  same 
being  the  amount  of  balance  due  him  for  commis- 
sions on  the  amount  received  and  amounts  dis- 
bursed for  said  county  during  said  years  as  al- 
leged for  an  allowance  by  said  court  of  said 
amounts,  with  request  that  said  court  pay  to- 
plaintiff  said  sums  so  due,  but  that  said  commis- 
sioners' court  refused  to  allow  plaintiff's  account 
or  claim,  in  whole  or  in  part,  but  rejected  said 
account  or  claim,  and  refused  to  pay  same  or  any 
part  thereof,  to  plaintiff's  damage  in  the  sum  of 
|5,8.^Z 

"Wherefore,    premises    considered,    defendant 
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having  been  cited  to  answer  herein,  plaintifl 
prays  the  court  that  on  final  trial  hereof  he  have 
judgment  agaiost  defendant  Karnes  county  for 
the  sum  of  $5,852,  for  costs  of  suit  and  for  such 
general  and  special  relief  aa  plaintiff  is  entitled 
to  iD  law  or  equity." 

[1]  A  general  demurrer  was  anstalned  to 
said  petition,  on  the  theory  that  It  failed  to 
afflrmatlvely  allege  that  the  Identical  tdaim 
saed  tat  had  been  preaented  to  the  commla- 
alonem'  court  for  allowance  before  bringing 
BUlt.    Article  1866  (B.  8.  1911)  reads: 

"Vo  eoonty  ahaU  be  soed  onleaa  the  claim  upon 
which  snch  aoit  is  founded  ahall  have  &ast  been 
Itresented  to  the  county  commissioners'  court  for 
allowance,  and  such  court  shall  have  neglected 
or  refused  to  andit  and  allow  the  same,  or  any 
part  thereof 

Plaintiff  allied  that  he  presented  to  the 
commissioners'  court  a  claim  In  writing  fcfr 
the  sum  of  $5,462,  the  same  being  the  amount 
of  balance  due  him  for  commissions  on  the 
amounts  received  and  disbursed  for  said 
county,  "during  said  years  as  alleged  for  an 
allowance  by  said  court  of  said  amoimts, 
with  request  that  said  court  pay  to  plaintiff 
said  sum  so  due."  Giving  thiti  allegation  the 
aid  of  every  reasonable  intendment,  we  con- 
strue It  to  mean  that  the  claim  stated  the 
Items  set  out  in  the  petition,  and  showed  on 
its  face  to  be  a  claim  for  commissions  for  the 
years  named  In  the  petition,  but  that  the  ag- 
gregate amount  due  was  stated  to  be  $5,452. 
He  says  he  presented  his  claim  for  an  allow- 
ance of  said  amounts  which  shows  that  his 
claim  consisted  of  items,  and  by  reference  to 
tbe  words  preceding  such  statement,  it  ap- 
pears that  the  amounts  must  be  for  commis- 
sions on  the  amounts  received  and  disbursed 
for  said  county  dnrlng  said  years  as  alleged. 
There  Is  no  comma  after  the  word  "alleged," 
but  It  is  clear  that  the  words,  "as  alleged," 
were  Intended  to  describe  the  years  for  which 
commissions  were  claimed  In  the  written  a<s 
count  as  the  same  years  named  in  the  peti- 
tion. We  do  not  think  the  fact  that  the  bal- 
ance claimed  was  stated  at  a  larger  sum 
than  was  due  wonld  render  a  petition,  which 
seeks  to  recover  tbe  correct  amount,  subject 
to  demurrer.  Tbe  purpose  of  tbe  statute  Is 
to  Insure  that  the  commissionera'  court  shall 
have  an  opportunity  to  pass  upon  and  pay  a 
claim  without  being  burdened  with  costs  of 
suit.  Such  an  opportunity  was  afforded  in 
this  case  according  to  plaintiffs  petition. 
The  statute  contemplates  that  when  a  claim 
Is  presented  the  commissioners'  court  shall 
audit  It  and  allow  the  true  amount.  The 
court  having  failed  to  audit,  the  claimant 
would  not  be  precluded  from  recovering  the 
amount  actually  due  because  an  audit  would 
have  disclosed  that  too  large  an  amount  was 
asked  for. 

[2]  But  it  Is  argued  that  in  one  portion  of 
the  petltiOD  plaintiff  seeks  to  recover  $6,852, 
and  that  there  Is  no  allegation  that  a  dalm 
for  said  amonnt  was  ever  presented  to  the 
commissioners'  court    Sncih  amoant  is  men- 


tioned only  in  the  ad  danuram  davse  and 
the  prayer  and  It  natorally  follows  that  the 
statement  thereof  was  merely  an  effort  to 
state  the  total  amonnt.  plaintiff  contended 
was  due  on  his  claim,  or  would  be  due  by 
the  time  the  suit  was  tried.  Such  danses 
are  disregarded  In  determining  tbe  amount 
in  controversy  when  other  portions  of  tbe 
petition  show  no  such  damages  could  have 
been  sustained,  and  the  use  thereof  In  a  case 
of  this  kind  should  not  be  held  to  show  a 
suit  upon  a  different  claim  than  the  one  de- 
scribed in  the  petition  and  presented  to  the 
commissioners'  court 

We  conclude  the  petition  la  not  subject  to 
general  demurrec 

The  judgment  la  rerersed,  and  tbe  cause 
remanded. 


POSBX  V.  ADAM  SOHAAP  GO.    (No.  6670.) 

(Court  of  Oivil  Appeals  of  Texas.    Austin.    Oct 

18,  1916.    On  Motion  for  Rehearing, 

Nov.  22,  1916.) 

1.  PsiNoiFAi.  Ann  Agent  «=»103(7)— Authob- 
mr  OF  Aqknt  —  Sai«  —  Bona  .Fidb  Pu»- 

CRASEB. 

Where  plaintiff,  the  manufacturer  of  pianos, 
shipped  them  on  consignment  to  an  agent,  au- 
thorizing him  to  sell  for  cash  or  on  credit,  re- 
serving only  the  right  to  retake  possession,  if  he 
failed  to  sell  in  90  days  or  to  pay  the  invoice 
price,  a  purchaser  for  value  without  notice  of  the 
principal's  rights  obtained  title  as  against  the 
prindpaL 

[Ed,  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  283:14;  Dee.  Dig.  «=103(7).] 

2.  Pbincipai.  and  Aqknt  «=s>103(7)— Authob- 
rrr  or  Agent— Bona  Fina  Pubcbaskb— Con- 

SIDEBATION. 

In  snch  case  the  consideration  paid  need  only 
be  valuable,  and  not  necessarily  adequate,  so 
that  a  purchaser's  release  of  a  mortgage  an  a 
piano  executed  to  him  by  the  agent  would  be  a 
valvvible  consideration. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  (Dent  Dig.  i  283^;  Dec.  Dig.  <»=>103(7).] 

8.  judoioent  9=9199(1)  —  notwithstandino 

Vebmct. 
While  the  court  might  set  aside  a  verdict  in 
defendant's  favor  on  special  issues,  it  bad  no 
power  to  render  judgment  contrary  thereto. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  367,  874.  876;  Dec.  Dig.  «s» 
189(1).] 

Appeal  from  Ifilam  C!ounty  Court;  John 
Watson,  Judge. 

Suit  by  the  Adam  Schaaf  Company  against 
L.  H.  Poaey.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  and  Judgment 
rendered  for  defendant. 

B.  A.  Wallace,  of  Cameron,  for  appellant 
Paul  O.  Greene,  of  Dallas,  and  R.  B.  Pool 
and  Morrison  &  liewls,  ail  of  Cameron,  for 
appellee. 

RIOB,  J.  Appellee,  alleging  that  he  was 
the  owner  of  a  piano  of  the  value  of  $425, 
together  with  stool,  cover,  and  case  tHerefor, 
of  the  aggregate  value  of  $12.50,  brought  this 
suit  to  recover  title  and  possessl6n  thereof. 


fts'iir  other  cases  ■•«  same  tople  asd  KBT-MVUBXB  In  all  Ker-Numtwred  Digests  and  Indesea 
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alleging  tbat  an>ellant  bad,  on  tbe  26th  day 
of  February,  1W5,  unlawfully  converted  said 
property  to  appellee's  damage,  and  likewise 
prayed  for  |100  for  detention  of  tbe  piano, 
sequestrating  said  property,  which  was  duly 
replevied  by  appellemt 

Answering,  appellant  denied  appellee's 
ownership  of  the  piano,  as  well  as  tbe  value 
and  conversion  thereof,  and  alleged  tbat  be 
purchased  It  from  J.  S.  Herring,  the  owner, 
for  a  valuable  consideration,  and  that,  If 
Herring  was  not  the  owner,  appellee  had 
placed  tbe  lAano  In  his  possession,  permitting 
blm  to  bold  himself  oat  as  tbe  owner,  and 
authorizing  blm  to  sell  the  same,  and  that 
Herring  had  held  himself  out  as  tbe  owner 
thereof  free  from  any  lien  or  incumbrance 
thereon;  tbat  he,  appellant,  had  purchased 
same  from  Herring  for  a  valuable  considera- 
tion, in  good  faltb,  and  without  any  knowl- 
edge or  notice  of  any  Interest  therein  on  the 
part  of  appellee  by  reason  of  which  appellee 
was  estopped  from  asserting  ownership  to 
same. 

The  case  was  tried  on  8pe<dal  issues,  and 
tbe  court  rendered  Judgment  In  favor  of  ap- 
pellee thereon,  from  which  this  appeal  is 
prosecuted. 

The  facts,  briefly  sammarized,  show  tbat 
In  September,  1914,  appellee  shipped  to  Her- 
ring a  number  of  pianos,  including  tbe  one 
sued  for,  under  a  written  contract  requiring 
Herring  to  pay  the  freight  thereon,  authoriz- 
ing him  to  sell  tbe  same  as  be  saw  fit,  at 
such  prices  as  he  might  place  on  them ;  tbat 
be  was  to  pay  appellee  tbe  flred  Invoice 
price  on  each  piano,  placed  at  |168;  that 
Herring's  compensation  was  to  be  the  differ^ 
ence  between  the  Invoice  price  and  what  he 
sold  for ;  that  all  expenses  In  conducting  the 
business  were  to  be  borne  by  Herring;  that 
if  Herring  took  notes  for  tbe  pianos  he  was 
to  guarantee  payment  thereof;  that  appellee 
had  no  right  to  reclaim  the  goods  befora  90 
days,  and  then  only  in  the  event  the  same 
were  unsold  and  In  case  Herring  should  fall 
to  pay  for  them  at  the  invoice  price.  The 
uncontradicted  evidence  shows  tbat  before 
appellant  claims,  to  have  purchased  the  piano 
in  question  Herring  mortgaged  another  of 
these  pianos  to  him  for  $100  advanced  by 
blm  to  Herring,  and  that  he  thereafter  sold 
the  piano  in  question  to  appellant  for  $163.60, 
who  In  payment  therefor  released  the  $100 
mortgage.  The  evidence  further  shows  that. 
In  addition  thereto,  he  paid  $17  in  cash,  $20 
in  freight,  and  the  balance  in  different  pay- 
ments. Both  before  and  at  the  time  of  tbe 
transaction  Herring  asserted  ownership  of 
the  pianos,  and  represented  that  he  had  pur- 
chased them  at  wholesale,  paying  cash  there- 
for, by  reason  of  which  he  could  sell  them 
cheap.  There  was  evidence  tbat  such  pianos 
sold  at  retail  in  Cameron  for  $425,  and  tbe 
Jury  found  Its  market  value  to  be  $375  at 
the  time  of  the  trial. 

The  Jury,  In  effect,  also  found,  In  response 
to  tbe  special  issues,  tbat  appellant  had  pur- 


chased tbe  piano  from  Hening  In  good  ftdth, 
for  a  valuable  conalderatliMi,  without  notice 
of  appellee's  claim  thereto.  It  is  urged  on 
the  i>art  of  appellant  that  tbe  court  erred  In 
rendering  Judgment  on  this  verdict  In  favor  of 
appellee,  and  In  refusing  to  render  Judgment 
for  him  therein.  We  agree  with  appellant 
In  this  contention.  Under  tbe  facts  and  di^ 
cumstances  shown  by  this  record,  it  Is  Im- 
material, we  think,  whether  tbe  contract  be- 
tween appellant  and  Herring  constituted  a 
sale  of  the  pianos  or  a  mere  consignment  for 
sale  upon  commission.  In  either  event,  in 
our  opinion,  tbe  appellant  Is  entitled  to  Judg- 
ment We  are  disposed  to  treat  tbe  transac- 
tion as  one  of  agency,  and  tbat  tbe  pianos 
were  consigned  to  Herring  for  the  purpose 
of  sale  uiK>n  oommlssion. 

[1,2]  The  law  seems  to  be  that,  where  an 
agent  who  la  Intrusted  with  possession  of 
property,  with  authority  to  sell  the  same, 
makes  a  sale  thereof  to  a  thifa  person  for 
value,  without  notice  of  the  claim  ct  the 
principal,  it  Is  binding  upon  tbe  latter.  See 
Morris  v.  Sellers,  46  Tex.  391,  and  cases 
there  cited;  Columbus  Buggy  Ca  v.  Turtey 
&  Parker,  73  Miss.  629,  19  South.  232,  32  L. 
B.  A.  260,  55  Am.  St  Bep.  550 ;  Parry  Mfg. 
Co.  V.  Ivowenberg,  88  Miss.  532,  41  South. 
65 ;  Leigh  Bros.  v.  Mobile  &  Ohio  R.  R.  Co.. 
58  Ala.  165 ;  Heath  v.  Stoddard.  91  Me.  499, 
40  Ati.  547 ;  Cblckerlng  v.  Bastress,  130  lU. 
206,  22  N.  E.  642,  17  Am.  St  Rep.  309 ;  Win- 
cheater  Wagon  Works  v.  Carman,  109  Ind. 
31,  9  N.  E.  707,  68  Am.  Rep.  3S2,  and  notes 
thereunder;  Fitzgerald  v.  Fuller,  19  Hun. 
180;  Mechem  on  Agency,  vol.  2,  |  867;  31 
Cyc.  1353,  and  notes  thereto.  And  under  such 
circumstance  the  consideration  need  only  be 
valuable,  and  not  necessarily  adequate  See 
Sanger  v.  French  Piano  Co.,  75  S.  W.  39,  and 
authorities  there  cited.  The  release  of  the 
mortgage,  under  the  circnfnstances  recited  in 
tbe  record,  must  be  regarded  as  a  valuable 
consideration.  See  same  case. 
In  Mechem  on  Agency,  i  867,  It  is  said: 
"And  BO  where  an  agent  authorized  to  sell 
and  intniated  with  possession  of  the  property  to 
be  delivered  upon  the  sale  is  expressly  or  by  im- 
plication aathorlMd  or  permitted  to  sell  in  lus 
own  name,  as  though  he  were  the  owner,  and 
makes  a  sale  in  his  own  name  to  one  who  does 
not  know  and  has  no  good  reason  to  b^eve  that 
he  is  not  the  owner,  a  payment  made  to  tbe 
agent  or  a  set-off  aoanired  against  him  before  the 
principal  is  disclosed  will  be  effective  against  tbe 
principal  An  agent  so  situated  Is  ostensibly  the 
owner  of  the  goods,  and  the  princii>al  \rho 
has  permitted  blm  to  assume  that  appearance  is 
estopped  to  assert  his  ownership  as  against  one 
who  has  relied.  aiK>n  the  contrary  appearance." 

In  31  Cyc.  supra.  It  Is  stated  that: 
"When,  however,  the  prindpsl  not  only  be 
trusts  to  the  agent  the  possession  of  the  proper- 
ty, but  also  clothes  him  with  apparent  ownership 
or  power  to  sell,  then  be  will  not  be  permitted 
to  deny  the  agent's  authority  as  against  third 
persons  who  have  dealt  with  him  in  good  faith 
and  with  reasonable  prudence." 

In  Scaith  v.  Clews,  114  N.  Y.  194,  21  M.  E 
161,  4  L.  R.  A.  392,  U  Am.  St  Rep,  627.  It 
is  said  Uiat:  :'...- 
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"Tbe  rUrbtfn]  owner  may  be  Mtopped  by  hk 
own  acts  from  oaserting  his  title.  If' he  has  In- 
Tested  another  with  the  usual  evidences  of  title, 
or  an  apparent  anthority  to  dispose  of  it,  he  will 
not  be  allowed  to  malce  a  claim  against  an  in- 
nocent purchaser  dealing  on  the  faidi  of  sach  ap- 
parent ownership." 

These  holdings  are  baaed  on  the  doctrine 
of  estoppel,  and  seem  to  ns  well  founded. 
In  Leigh  Bros.  t.  Mobile  &  Ohio  R.  R.  Co., 
supra,  tbe  court  states  the  general  rule  to 
be  that: 

"A  sale  or  a  pledge  of  a  chattel  by  a  person 
who,  though  he  has  possession,  has  no  right  of 
property  and  no  authority  to  sell,  confers  no 
title  as  against  the  true  owner,  although  the  pur- 
chaser jMys  Taluahle  consideration  or  advances 
money  in  good  faith  and  without  notice  of  the  ti- 
tle of  the  true  owner." 

However,  Mr.  C!blef  Justice  Brickell  la 
said  case.  In  discnssiiiK  ooe  of  the  exceptions 
to  said  rule,  says: 

"Another  class  of  cases  forming  an  exception 
to  the  general  rule  la  when  the  owner,  by  his 
own  act  or  consent,  Itas  given  another  snch  evi- 
dence of  the  right  to  sell,  or  otherwise  dispose 
of  his  goods,  as  according  to  the  customs  of 
trade,  or  the  common  understanding  of  the 
world,  usually  accompanied  tbe  authorltj^  of  sale, 
or  of  disposition.  Then,  if  the  person  intrusted 
with  the  possession  of  the  goods,  and  with  the 
indicia  of  ownership,  or  of  authority  to  sell,  or 
otherwise  dispose  of  them.  In  violation  of  his 
duty  to  the  owner,  sells  to  an  innocent  purchas- 
er, the  sale  win  prevail  against  the  right  of 
the  owner.  He  ought  to  bear  the  loss  which  may 
follow  from  his  misplaced  confidence,  rather 
than  the  bona  Bde  purchaser,  who  relied  on  the 
evidence  of  property,  or  of  authority  with  which 
be  clothed  the  possessor." 

In  the  Instant  case  appellees,  tbe  manufac- 
turers of  the  pianos,  shipped  them  on  con- 
signment to  tbelr  agent  authorizing  him  to 
sell  for  cash  or  on  credit,  reserving  only  the 
rl^t  to  retake  possession  in  tbe  event  be 
failed  to  make  a  sale  in  90  days,  or  failed 
to  pay  the  invoice  price  thereof,  not  only 
giving  possession,  but  actually  conferring 
upon  the  agent  the  power  of  sale.  The  agent, 
under  this  authority,  sells  to  a  third  party, 
without  notice,  for  value,  representing  him- 
self to  be  tbe  owner.  We  think  appellant, 
the  purchaser,  clearly  obtained  title  as 
against  the  true  owner,  notwitbstanding  tbe 
owner  may  have  been  entitled  to  recover  pos- 
session from  the  agent  himself.  Having  In- 
trusted him  with  iiossesslon  and  invested 
bim  with  all  the  indicia  of  ownership,  and 
with  authority  to  sell,  when  the  agent  does 
tbe  very  thing  be  is  authorized  to  do,  is 
tbe  principal  not  bound  by  tbe  plainest  dic- 
tates of  honesty  and  fair  dealing?  We  think 
so.  To  bold  otherwise  would  place  it  witb- 
In'tbe  power  of  tbe  principal,  who  bad  trust- 
ed most,  to  a£Srm  the  conduct  of  tbe  agent 
wben  advantageous  to  do  so,  and  to  disavow 
it  wben  they  regarded  it  to  tbeif  interest  to 
take  that  course. 

[3]  In  additi<m  to  this.  It  is  urged  by  ap- 
pellant, that-  tbe  rerdict  being  in  bis  favor 
on  tbe  special  Issues,  it  wa^  error  for  tbe 
court  to  render  Jud^pment  in  favor  oif  tbeap- 


pdlee  tbereoa  Tbe  oonrt  might  have  set 
aside  tbe  verdict,  but  had  no  power  to  render 
Judgment  contrary  thereto.  See  Davis  v. 
PuUman  Co.,  34  Tex.  Civ.  App.  621,  79  S. 
W.  636;  Casey-Swasey  Co.  t.  Fire  Ass'n,  32 
Tex.  Civ.  App.  158,  73  S.  W.  865;  Vernon's 
Revised  Statutes,  art  1990 ;  Hayes  v.  Stow- 
ers  Fumltore  Co.,  180  S.  W.  149;  Rich  ▼. 
W.  U.  Tel.  Co.,  110  S.  W.  95;  Waller  v. 
LUes,  96  Tex.  21,  70  S.  W.  17;  S.  W.  Tel.  Co. 
T.  James,  41  Tex.  Civ.  App.  660,  91  S.  W.  656, 
91  S.  W.  664. 

Believing  that  the  court,  on  tbe  verdict 
and  the  uncontradicted  evidence  In  the  rec- 
ord, should  bava  rendered  judgment  for 
aKiellant,  it  becomes  oar  duty  .to  reverse  and 
render  tbe  Judgment  in  bis  behalf;  and  it 
Is  BO  ordered. 

Reversed  and  rendered.  ' 

On  Motion  for  Rehearing. 

It  l8  earnestly  insisted  on  the  part  of  ap- 
pellee to  its  motion  for  rehearing  that  the 
release  by  Posey  to  Herring  of  the  |100  mort- 
gage on  tbe  player  piano  did  not  constitute 
a  valuable  consideration  for  the  purchase 
of  tbe  piano  in  question,  since  it  contends 
that  Herring,  under  tbe  evidence,  bad  no 
right  to  mortgage  same  In  satisfaction  of  bis 
own  indebtedness  to  appellant,  basing  this 
contention  on  tbe  case  of  Low  v.  Moore,  31 
Tex.  Civ.  App.  460,  T2  8.  W.  421. 

We  think  this  case  In  its  facts  with  refer- 
ence to  tbe  authority  of  Herring  is  entirely 
distinct  and  different  from  tbe  ease  referred 
to,  and  that  under  tbe  contract  between  ap- 
pellant and  Herring,  Herring  was  author- 
ized to  dispose  of  tbe  player  piano  by  mort- 
gage or  otherwise;  but,  even  U  tt  be  con- 
ceded that  appellee  ia  correct  in  this  con- 
tention, and  that  the  release  of  tbe  mortgage 
did  not  constitute  a  valuable  consideration, 
still  the  evidence  in  this  case  is  without  dis- 
pute to  tbe  effect  that,  to  addition  to  releas- 
ing tbe  mortgage,  at  tbe  time  of  tbe  purchase 
by  appellant  from  Herring  of  tbe  piano  to 
question,  be  paid  tbe  freight  on  tbe  piano, 
amounting  to  $20,  as  well  as  tbe  sum  of  $17 
to  cash,  aggregating  $37,  which  constituted 
a  valuable  consideration,  which  we  do  not 
regard  as  Inadequate,  and  is  of  itself  suffi- 
cient upon  which  to  base  the'sale  to  appellant ; 
for  which  reason  the  motion  for  rehearing 
Is  overruled. 

Motion  overruled. 


MOSSOP  V.  ZAPP.    (No.  6700.)  • 

(Court  of  Civil  Appeals  of  Texas.     San  An- 

tonio.    Nov.  8, 1916.    Rehearing 

Denied  Dec  6, 1916.) 

1.  Fbatjd  4=>61— Bxemplabt  Dauaoeb. 

Defendant  endeavored  to  induce  plaintiff  to 
trade  her  bonds  with  him,  but  she  refused  to  do 
so  unless  her  attorney  should  approve  the  trade, 
and  defendant  went  to  such  attorney,  and,  when 
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the  Utter  ezpressed  Ua  disapprovaL  told  Urn 
that  he  would  give  the  matter  up,  but,  instead 
of  doinz  80,  went  to  plaintiff  and  represented 
to  her  that  iier  attorney  bad  approved  the  trade, 
which  she  then  consented  to  make,  defendant 
agreeing,  as  part  consideration,  to  have  a  note 
of  plaintifiTs  canceled  at  his  expense,  but  actual- 
ly writing  out  the  agreement,  with  fraudulent 
purpose,  80  as  to  require  plaintiff  to  deliver  the 
note  to  him  at  her  cost.  Held,  that  defendant 
was  guilty  of  deliberate  fraud,  which  was  the 
result  of  a  malicious  intent  and  design  to  in- 
jure plaintiif,  and  which  did  injure  her,  and 
plaintiff  could  recover  exemplary  damages 
against  him. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  i  63;  Dec.  Dig.  (g=>61.1 

2.  Fraud  «=322(1)— Nesliqenck  or  Dxtbaud- 

KD  Pabtt. 
Plaintiff,  who  traded  her  bonds  with  defend- 
ant, was  not  negligent  in  relying  on  defendant's 
statement  to  her  that  her  attorney  had  approved 
the  trade,  plaintiff  having  told  defendant  to 
submit  his  bonds  to  the  attorney,  and,  if  he  ad- 
vised the  trade,  to  return  and  report  his  aih 
proval. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §!  19,  20,  22.  23;   Dec.  Dig.  <9=>22(i).] 

Error  from  District  Court,  Fayette  Coun- 
ty;  Frank  S.  Boberts,  Judge. 

Suit  by  Mrs.  Isolda  Zapp  against  Y.  F. 
Mossop.  To  review  a  Judgment  for  plaintiff, 
defendant  brings  error.     Judgment  affirmed. 

See,  also,  183  S.  W.  839. 

John  T.  Duncan,  of  La  Grange,  for  plain- 
tiff in  error.  G.  D.  Krause,  of  La  Grange, 
for  defendant  in  error. 

SWBARINGEN,  J.  The  issues  joined  oy 
the  parties  in  the  trial  court  are  concisely 
and  correctly  stated  by  defendant  in  error, 
as  follows: 

"Defendant  in  error  instituted  ^hia  suit  ia 
the  district  court  of  Fayette  county,  Texas, 
on  October  20,  1914,  by  petition,  in  which,  for 
cause  of  action,  she  alleged  that,  on  or  about 
May  9,  1914,  plaintiff  in  error,  Mossop,  came 
to  her,  at  her  nome  in  Fayetteville,  in  Fayette 
county,  Texas,  and  there  proposed  to  trade  and 
sell  her  bonds  of  the  Pecos  &  Toyah  Lake  Ir- 
rigation Company,  a  corporation  ;  that  she  then 
referred  plaintiff  in  error  with  his  proposition  to 
her  attorney,  and  told  him  that  she  would  be 
guided  in  the  matter  solely  by  the  advice  and 
counsel  of  her  attorney ;  that  thereupon  plain- 
tiff in  error  went  and  submitted  his  proposition 
to  her  attorney,  who,  after  investigating  it  and 
the  security  therefor,  in  immistakable  terms  and 
words  announced  and  stated  to  plaintiff  in  er- 
ror that  he  did  not  favor  the  proposition,  and 
could  and  would  not  recommend  it,  and  could 
not  and  would  not  advise  defendant  in  error  to 
invest  in  said  bonds,  as  be  did  not  consider  the 
security  ample,  sufficient,  and  .  satisfactory, 
whereupon  plaintiff  in  error  stated  and  an- 
nounced to  said  attorney  that  he  would  do  noth- 
ing  further  in  the  matter;  that  he  would  not 
return  to  defendant  in  error,  nor  further  pre- 
vail on  her  taking  said  bonds,  but  would  leave 
directly  for  Kansas  City,  Mo.;  that,  notwith- 
standing this,  and  having  misled  her  attorney 
by  sudi  statements,  plaintiff  in  error  immediate- 
ly procured  a  conveyance  and  returned  to  her 
home,  which  is  14  miles  removed  from  her  at- 
torney's offices,  and  there  renewed  his  negotia- 
tions of  said  bonds  with  her,  telling  and  assur- 
ing her  that  her  attorney  looked  with  favor  up- 
on the  proposition  and  said  bonds,  and  recom- 
mended and  advised  her  taking  same,  and  tliat 
said  bonds  were  folly  worth  their  face  value, 


and  the  payment  thereof  was  tally  and  amply 
secured  by  first-class  and  high-grade  security, 
and  she  would  never  suffer  loss  thereon;  that 
all  of  said  statements  and  representations  so 
made  by  plaintiff  in  error  to  her  were  and  are, 
and  were  Imown  to  plaintiff  in  error  to  be,  false 
and  untrue,  and  were  deliberately  and  willfully 
made  by  plaintiff  in  error  to  her  for  the  pur- 
pose, as  they  did  do,  of  overreaching,  deceiving, 
and  defrauding  her  out  of  her  property;  that 
she  is  not  learned  in,  nor  familiar  with,  such 
matters,  and  therein  was  dependent  upon  tbs 
advice  and  counsel  of  her  attorney;  that  she 
believed  plaintiff  in  error  to  be  truthful,  had 
confidence  in  his  integrity  and  honesty,  and  re- 
lied and  acted  upon  the  statements  and  repre- 
sentations so  made  to  her  by  him,  not  suspicion- 
ing  that  he  was  deceiving  and  perpetrating  a 
fraud  upon  her,  as  he  was  then  doing,  as  she 
later  learned  and  discovered,  and  agreed  to  take 
$3,000  of  said  bonds,  paying  therefor  $1,200  in 
cash,  and  agreeing  to  pay  $300  more  and  to 
transfer  and  assim  to  plaintiff  in  error  00 
shares  of  Alamo  Finance  stock  at  an  agreed 
value  of  $1,500,  and  plaintiff  in  error  agreeing 
to  release  and  relieve  her  from  any  and  all  b- 
ability,  if  any,  on  her  note  for  $500  held  by  J. 
C.  Speckels,  bnt  that,  notwithstanding  such 
agreement,  plainttfl  in  error,  by  acceptance  of  a 
written  instrument  he  gave  her,  studiously,  will- 
fully, deliberately,  deceptively,  and  fraudulent- 
ly sought  to  charge,  obligate,  and  bind  her  to  de- 
hver  and  transfer  to  him  said  Spedcels'  $500 
note,  and  thns  fraudulently  increase  her  lia- 
bility to  him  and  reap  from  her  a  far  greater 
consideration  for  said  bonds  than  was  agreed 
upon,  which  fraud  she  did  not  discover  until 
some  time  later,  when  it  was  pointed  out  to 
her  by  her  attorney ;  that  had  she  known  the 
facts,  and  the  ddiberate,  studied,  and  willful 
imposition,  fraud,  and  swindle  perpetrated  up- 
on her  by  plaintiff  in  error,  she  would  not  have 
parted  with  her  money,  and  would  not  have 
made  and  entered  into  such  contract  and  agree- 
ments with  plaintiff  in  error,  and  she  invoked 
the  powers  of  the  Judge  as  a  chancellor  to  re- 
scind and  annul  such  contract  and  agreements, 
and  for  adequate  relief.  She  then  tendered  in- 
to court  the  bonds  for  such  disposition  thereof 
as  justice  and  the  exigencies  of  the  case  re- 
quired, and  further  alleged  that  the  deceptions 
and  fraudulent  acts  and  conduct  of  plaintiff  in 
error  compelled  her  to  bring  this  suit  and  incur 
an  attorney's  fee,  which  she  says  is  reasonably 
worth  $300,  and  for  which  she  prayed  judg- 
ment. She  alleged  that  by  reason  of  and  as  a 
result  from  the  fraudulent  acts  and  conduct 
and  deceptions  of  plaintiff  in  error,  she  has  suf- 
fered and  undergone  much  mental  angnish  and 
physical  pain  and  suffering,  to  her  great  damage 
m  the  reasonable  sum  of  $2,000,  for  which  she 
also  prays  judgment.  And  she  closes  her  peti- 
tion with  prayer,  reading  as  follows:  'Where- 
fore plaintiff  prays  that  citation  issue  to  defend- 
ant as  required  by  law,  and  that  upon  hearing 
she  have  judgment  against  defendant,  setting 
aside,  annulling,  vacating,  and  canceling  the 
trades,  transactions,  contract,  and  agreements 
between  plaintiff  and  defendant  herein  com- 
ulained  of;  that  she  have  judgment  against  de- 
fendant for  the  $1,200  by  her  paid  to  defendant, 
as  hereinbefore  set  out,  with  l^al  interest  there- 
on from  May  9, 1014,  the  date  of  such  payment ; 
that  she  have  Judgment  against  defendant  for 
the  attorney's  fees  by  her  in  this  behalf  in- 
curred, or  to  be  incurred,  and  for  all  actual  and 
special,  exemplary,  punitive,  and  vindictive 
damages  that  she  may  show  herself  entitied  to, 
and  for  all  costs  by  her  in  this  behalf  incurred 
or  expended,  and  that  she  have  all  such  other 
special  and  general  relief,  legal  or  equitable. 
tiiat  she  may  oe  entitied  to,  and  so  she  will  ever 
pray.' 

"Plaintiff  In  error  made  general  denial,  al- 
leged that  the  attorney's  fee  cannot  be  rerov- 
ered  aa  aetoal  damages,  and  could  only  be  con- 
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sidered  by  the  conrt  b7  way  of  pnnitory  d«m- 
agea ;  alleged  that  be  has  no  objection  to  plain- 
tifif,  defendant  in  error  herein,  having  judgment 
against  him  for  the  $1,200  and  the  $300  note, 
and,  upon  failure  to  return  said  note  for  judg- 
ment in  lieu  thereof  for  $300,  alleged  that  the 
trade  made  was  greatly  to  this  defendant  in  er- 
ror's interest,  but  that  if  she  is  unwilling  to 
abide  by  it,  he  is  willing  that  it  be  rescinded; 
bnt  required,  before  entry  of  tueh  judgment,  that 
she  tender  into  court  or  deliver  to  oim  or  his 
attorney  the  bonds. 

"Trial  upon  the  iasnea  raised  by  these  plead- 
ings was  had  before  the  coart,  without  the  in- 
tervention  of  a  jury." 

Judgment  was  rendered  for  defendant  In 
error  rescinding  the  contract,  for  $1,600  witb 
Interest,  and  for  $160  exemplary  damages. 

[1]  Plaintiff  In  error  complains  In  his  first 
and  fifth  assignments  of  error  that  the  court 
erred  In  rendering  judgment  for  exemplary 
damages.  There  was  ample  evidence  to  the 
effect:  That  defendant  in  error  refused  to 
trade  for  the  bonds  offered  her  by  plaintiff 
In  errot.  That  she  would  buy  them  If  her 
attorney  examined  them  and  their  security 
and  advised  her  to  trade  for  them.  That  she 
told  plaintiff  In  error  to  submit  the  bonds  to 
her  attorney,  naming  blm,  and  if  the  attor- 
ney advised  to  trade  for  them,  to  return  and 
report  the  attorney's  approval  to  her.  That 
defendant  in  error  relied  upon  the  Integrity 
of  plaintiff  in  error.  That  the  attorney  did 
examine  the  bonds,  and  stated  positively  to 
plaintiff  In  error  that  he  did  not  approve  the 
bonds,  and  advised  that  defendant  in  error 
refuse  to  trade  for  them.  That  plaintiff  in 
error  thereupon,  with  a  settled  purpose  to 
injnre  defondant  In  error,  prevented  the  at- 
torney from  personally  giving  his  advloe  to 
defendant  In  error  by  stating  that  plaintiff 
In  error  would  not  see  defendant  In  error 
again,  had  dropped  the  trade,  and  would  at 
once  leave  for  a  distant  state.  Having  by  this 
false  statement  deceived  the  attorney,  and 
In  furtherance  of  his  design  to  injure  de- 
fendant in  error  by  appropriating  to  his  own 
use  $1,200,  at  least,  of  her  money,  plaintiff  in 
error,  without  delay,  hastened  by  boggy  14 
miles  into  the  country  to  the  home  of  de- 
fendant In  error,  and  there,  taking  advan- 
tage of  the  tmst  placed  in  him  by  defendant 
in  error,  falsely  reported  to  her  that  her  at- 
torney had  examined  the  bonds,  approved 
tbem,  and  told  defendant  in  error  that  the 
attorney  advised  defendant  in  error  to  trade 
tor  them.  That  defendant  In  error  believed 
plaintiff  in  error,  and  thus,  induced  by  the 
false  statement  and  conduct  of  plaintiff  in 
error,  made  the  trade  for  the  bonds,  deUve> 
lug  to  plaintiff  in  error  her  check  for  $1,200, 
whldi  was  paid.  A  farther  circumstance  tend- 
ing to  prove  the  maUcious  design  of  plaintiff 
In  error  to  injure  defendant  in  error  was  the 
fact  that  plaintiff  In  error  agreed,  as  part 
of  the  consideration  fOr  the  trade,  to  have 
canceled  at  his  expense  and  without  further 
cost  to  defendant  in  error  a  $600  note  execut- 
ed by  defendant  in  error,  and  at  that  time 


the  basis  of  a  lawsoit  against  defendant  in 
error  by  Mr.  Speckels.  Bnt  plaintiff  in  er- 
ror, with  frandnlent  purpose,  wrote  the  agree- 
ment, which  he  signed,  in  such  words  as  re- 
quired defendant  in  error,  at  her  cost,  to  de- 
liver the  note  to  plaintiff  in  error.  The  court, 
upon  this  and  similar  facts  in  evidence, 
found  that  plaintiff  in  error  was  guilty  of  de- 
liberate fraud,  and  that  the  fraud  was  the 
result  of  a  malicious  Intent  and  design  to 
Injure  defendant  in  error,  and  did  injure  de- 
fendant in  error.  Under  such  circumstances 
the  law  of  Texas  now  authorizes  a  recovery 
of  exemplary  damages  as  Is  unmistakably 
held  in  the  case  of  Western  Cottage  Piano  & 
Organ  Co.  v.  Anderson,  46  Tex.  Civ.  App.  613, 
101  S.  W.  1061.  Sedg.  on  D.  ff  358,  367,  note 
141. 

[J]  Defendant  in  error  was  not  negligent 
in  relying  upon  the  statement  made  to  her 
by  plaintiff  in  error.  Barton  v.  Cox,  176  S. 
W.  796. 

The  second,  third,  and  fourth  assignments 
present  no  raverslble  error,  and  are  over- 
ruled. 

The  judgment  of  the  trial  court  Is  affirmed. 


WALTER  V.  BOWIiAND.    (No.  6718.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  IB,  l»i6.    R«heariiig  Denied 

Dec.  13,  1916.) 

1.  Niw  Triai.  «=3i62  —  Akbrdiceht  or  Mo- 
tion— EhnntoT. 

The  filing  of  an  amended  motion  for  new 
trial  has  the  effect  of  eliminating  the  original 
motion,  and  no  part  of  the  original  motion  not 
contained  in  the  amended  motion  can  be  consid- 
ered. 

CBd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S  282;    Dec.  Dig.  <»=>152.] 

2.  Afpbai.  and   Bbsob  ®=3994(2)— RKvnw— 
QuBSTioNS  of  Pact  —  Cowfliotiro  Bvi- 

DENCK. 

It  is  no  objection  to  answers  of  the  jury 
based  on  conflicting  evidence  that  the  jury  ap- 
parently gave  more  credit  to  witnesses  of  ap- 
pellee than  to  those  of  appellant,  as  they  have- 
a  right  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g{  3902,  3903;  IHc.  Dig. 
«=>994(2).] 

3.  Intkkkbt    *=3l8(l)— Accouwts— AiiowiNO 
Intxbest. 

In  action  between  two  parties,  each 
claiming  a  balance  due  from  the  other,  where  ap- 
p^ant  is  found  to  owe  appellee  a  substantial 
sum,  appellant  cannot  object  to  failure  of  trial 
court  to  allow  interest  on  his  account  against 
appellee,  where  appellee  has  not  been  allowed 
interest  on  his  account  against  appellant. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  |  32;  Dec.  Dig.  «=sl8(l).] 

Appeal  from  District  Court,  Bexar  County ; 
R.  B.  Minor,  Judge. 

Action  by  Joe  J.  Walter  against  W.  J.  Row- 
land. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 
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Leo  Tartton  and  Ryan,  Matlock  &  Reed,  all 
of  San  Antonio,  for  appellant.  Ben  H.  Kelly 
and  Donglaa  Oater,  botb  of  San  Antonio,  for 
appellee. 

FLY,  O.  J.  This  Is  a  suit  Instituted  by  ap- 
pellant against  appellee  to  reoorer  certain 
personal  property  or  Its  value.  It  was  al- 
leged that  appellant  leased  to  appellee  about 
100  acres  of  land  for  a  year,  that  appellant 
furnished  teams  and  food  for  them,  that  ap- 
pellee bound  himself  to  cultivate  the  land 
and  plant  thereoa  com  and  the  farm  and 
vegetable  products  usually  grown  on  farms 
In  the  vldnlty,  and  furnish  all  labor  neces- 
sary to  raise  and  harvest  all  crops  planted  on 
the  land,  and  to  deliver  to  appellant  one- 
half  of  all  of  said  crops.  It  was  alleged 
that  It  was  also  agreed  that  If  any  advances 
in  money  were  made  by  appellant,  they 
should  bear  interest  at  the  rate  of  10  per 
cent,  and  should  be  repaid  out  of  the  first 
part  of  the  crop  belonging  to  appellee.  It 
was  further  alleged  that  appellant  had  fully 
complied  with  the  terms  of  the  contract  and 
furnished  appellee  with  two  horses  and  three 
mules  and  the  necessary  farming  Implements 
and  cash,  groceries,  and  supplies  In  the  sum 
of  $132;  that  appellee  planted  about  40 
acres  in  oats,  about  30  acres  In  com,  and 
about  6  acres  In  sugar  cane,  and  raised  and 
gathered  about  2,600  bales  of  oates,  valued 
at  $750,  and  about  24  tons  of  sugar  cane  of 
the  value  of  $312,  that  no  division  of  the 
crops  had  been  made,  but  that  com,  sugar 
cane,  and  hay  had  been  removed  from  the 
land  by  appellee,  and  all  the  crops  at  that 
time  on  the  land  were  of  the  value  of  $400. 
These  was  a  prayer  for  the  foreclosure  of  a 
landlord's  lien,  and  a  judgment  for  the  prop- 
erty or  its  value.  Appellee  answered  that 
he  had  raised  a  crop  of  oats  of  the  value  of 
$750,  and  cane,  Johnson  grass,  and  mllo 
maize  worth  about  $312,  700  bushels  of  com 
worth  about  $525,  amounting  in  the  aggre- 
gate to  $1,687,  one-half  of  which  belonged  to 
appellee.  He  denied  that  appellant  made  any 
advances,  and  pleaded  damages  for  the  seiz- 
ure under  a  distress  warrant,  amounts  for 
caring  for  goats,  gathering  com,  hauling 
wood,  and  clearing  land.  The  cause  was  sub- 
mitted on  special  Issues,  and  on  the  answers 
judgment  was  rendered  for  appellee  in  the 
sum  of  $350. 

[1]  Appellant  filed  a  motion  for  new  trial 
and  afterwards  filed  an  amended  motion  for 
new  trial,  but  the  first  assignment  of  error 
is  copied  from  the  motion  and  is  not  found  in 
the  amended  motion  for  new  trial. .  The  filing 
of  the  amended  motion  for  new  trial,  as  In 
the  case  of  any  other  pleading,  had  the  effect 
of  eliminating  the  original  motion,  and  noth- 
ing could  be  considered  except  what  was 
pleaded  In  the  amendment.  Rule  14,  Dlst. 
and  County  Courts  (142  S.  W.  xvili) ;  Barrett 
V.  Featherstone,  89  Tex.  679,  35  S.  W.  11,  36 
S.  W.  245.  The  assignment  of  error  will 
not  be  considered. 


[<]  The  second  and  tbM  assignments  of 
error  are  very  imperfectly  drawn,  and  under 
a  strict  enforcement  of  the  rules  should 
not  be  considered.  They  assail  the  sufficiency 
of  the  evidence  to  sustain  the  answers  of  the 
jury  as  to  the  value  of  the  different  crops 
raised  on  the  place.  The  evidence  was  con- 
flicting and  not  as  satisfactory  as  might  be 
desired,  but  there  was  evidence  to  sustain 
the  answer  that  the  crops  were  of  the  value 
of  $764.10.  One  witness  at  least  swore  that 
there  were  36  acres  of  com  which  made  20 
bushels  to  the  acre,  that  is  700  bushels,  and 
that  It  was  worth  75  or  80  cents  a  bushel 
That  would  amount  at  the  lower  price  to 
$625,  and  the  cane  was  estimated  at  75  bales 
of  the  value  of  30  cents  a  bale,  amonntlng 
to  $22.60.  Mrs.  Bowland  stated  that  there 
were  800  bales  of  oats  of  the  value  of  33  cents 
a  bale,  or  the  aggregate  value  of  $284.  There 
were  121  bales  of  mllo  maize,  which  was 
shown  to  be  worth  $13.16.  All  of  these  Items 
added  amount  to  $834.68,  or  $80.66  more  than 
the  sum  found  by  the  jury.  The  jury  credit- 
ed the  witnesses  of  appellee,  rather  than 
those  of  appellant,  which  they  had  the  right 
and  authority  to  do. 

The  fourth  assignment  of  error  assails  the 
answer  of  the  jury  to  the  issue  as  to  whether 
appellee  did  any  extra  work  for  appellant, 
and  If  BO  Its  value,  on  the  ground  that  there 
was  no  evidence  to  sustain  the  answer.  The 
jury  found  that  the  extra  wwk  was  done, 
and  that  its  value  was  $112,  tite  fall  amount 
claimed  for  It  In  the  petition.  There  was  evi- 
dence upon  which  the  jury  oonld  base  a 
verdict  for  the  extra  services. 

The  fifth  assignment  of  error  attatte  the 
answer  of  the  jury  to  the  second  question 
submitted  to  the  jury,  which  was  as  to  the 
value  of  appellee's  extra  services.  The  state- 
ment Incorporated  in  the  latter  part  of  the 
assignment,  as  well  as  In  a  separate  state- 
ment, refers  to  $27  worth  of  the  crop  appro- 
priated by  appellee,  about  y^ch  there  was 
no  finding  by  the  jury.  The  assignment  must 
be  overrated. 

[3]  The  sixth  assignment  of  error  com- 
plains of  the  amount,  $350.26,  for  whldi 
judgment  was  rendered  by  the  court,  r^^imtng 
that  not  only  $121.20,  the  amount  of  ad- 
vances found  by  the  jury,  should  be  deducted 
from  one-half  of  the  $740.60,  the  value  of  the 
crop  appropriated,  but  that  Interest  on  the 
advances  for  two  years,  two  months  and 
eleven  days,  amounting  to  $26.25,  should  also 
have  been  deducted  from  appellee's  half  of 
the  crop.  No  Interest  was  prayed  tor  hy  ai> 
pellant.  Nor  does  appellant  show  In  his  brief 
that  any  agreement  as  to  Interest  was  made, 
and  if  It  should  be  held  In  spite  of  that  fact 
that  Interest  should  be  allowed,  it  would  be 
for  only  6  per  cent.,  and  it  should  also  be 
allowed  on  the  value  of  appellee's  half  of 
the  crop  as  well  as  on  the  $113  allowed  for 
extra  services.  Appellant  is  in  no  position 
to  raise  the  question  of  ipterest. 
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The  seventh,  elsbtb,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  eighteenth,  nineteenth, 
and  twentieth  assignments  of  error  are  group- 
ed, although  referring  to  14  different  issues 
which  appellant  desired  the  conrt  to  submit 
to  the  Jnry.  The  only  statement  under  the 
14  assignments  Is  a  short  excerpt  from  the 
testimony  of  five  witnesses  on  different  sab- 
jects.  The  assignments  of  error  aro  over- 
ruled. 

There  is  no  assignment  of  error  raising 
the  question  of  the  value  of  the  crop  appro- 
priated by  appellee,  which  appropriation  was 
shown  by  appellee,  still  the  court  must  have 
considered  It  In  arriving  at  the  amount  of  the 
judgment.  The  value  of  the  crop  used  by  ap- 
pellee was  shown  to  be  127,  one-half  of  which 
belonged  to  appellee  and  the  other  half, 
$13.60,  belonged  to  appellant,  and  It,  together 
with  the  advances,  must  have  been  deducted 
from  the  $113  for  extra  work,  and  the  value 
of  appellee's  one-half  of  the  value-  of  the 
whole  crop  appropriated  by  appellant  Ap- 
pellant admits  that  under  the  findings  of  the 
JU17  appellee's  half  of  the  crop  was  $377.05, 
which,  with  the  $113  for  extra  services, 
amounts  to  $490.05.  Deducting  from  that 
sum  the  $134.20  owed  by  appellee,  and  there 
remains  $356.85,  or  $5.60  more  than  appellee 
was  allowed  by  the  judgment. 

The  judgment  Is  affirmed. 


TBXA&-MEXIOAN  BY.  CO.  v.  STJTHER- 
LAND.    (No.  6733.) 

(Court  of  Oivil  Appeals  of  Texas.    San  Antonio. 
Nov,  22,  1916.) 

1.  JUDOMSRT  «=»199(1)— EnTBT  OF  JtTDGMENT 

FOR  Akottnt  Sued  loa  Aitkb  Vkbdiot  tob 

UOBK. 

In  an  action  for  damages  to  cattle  in  transit, 
where  plaintiff  sued  for  $800,  but  the  jury 
found  on  a  special  issue  that  the  damage  proved 
was  $817.88,  whereupon  plaintiff  moved  the 
court  to  enter  judgment  for  the  amount  sued  for, 
which  was  done,  the  court  properly  granted 
plaintUTs  motion,  since  where  the  amount  d 
damages  is  in  excess  of  that  sued  for,  but  not 
in  excess  of  that. proven,  it  is  proper  iiractice 
to  eliminate  the-  excess  and  enter  judgment  for 
the  amount  alleged,  either  upon  motion  of  the 
successful  party  or  upon  the  court's  own  motion. 
[Ed.  Note—For  other  cases,  see  Judgment, 
Cent.  Dig.  (S  867,  874,  375;  Dec.  Dig.  «=» 
l©9a).l 

2.  Cassises  «=>281  —  Cabriaok  or  Livb 
Stock  —  Action  fob  Injttbies  —  Jvdqusxi 
ON  Vebdict— Spkcial  Issues. 

In  an  action  against  the  initial  carrier  for 
entire  damage  to  an  interstate  shipment  of 
cattle  in  transit,  where  plaintiff  proved  his 
damages,  the  issues  of  negligence  and  amonnt  of 
damages  were  submitted  by  special  issues,  to 
which  no  objections  were  made,  and  the  jury, 
by  their  answers,  found  that  the  damage  was 
caused  by  the  negligence  of  the  defendtuit  and 
its  connecting  carriers,  finding  the  damages  to 
be  $817.88,  it  was  the  dutv  of  the  court  to  en- 
ter judgment  for  plaintiff  tor  the  amount  found 
by  the  verdict,  less  an  amount  deducted  to  con- 


form to  plaintilPs  pleading,  and  the  ctiter  spe- 
cial issues  submittM  were  immaterial  to  plain- 
tiff's right  to  judgment,  so  that  court  properly 
refused  to  set  aside  a  finding,  as  unsupported 
by  evidence,  that  the  amount  of  damage  caused 
by  a  connecting  carrier  was  $491. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  <S=»281.] 

3.  Cabbiebs  «s928(K199— Oabxiagb    or  Lavs 
Stock— Action  roB  iNJirBiKS— Finmno  of 
Damaobs— Dkstbuction  by  Special  Ibbuks. 
In  an  action  against  the  initial  carrier  for 
entire   damages   to   an  interstate   shipment   of 
cattle,  where  the  conrt  submitted    special  issues 
which  sought  to  apportion  the  amount  of  dam- 
age to  each   of  the   connecting  carriers,   none 
of  which  were  parties,  such  special  issues  and 
the  answers  thereto  could  not  destroy  the  spe- 
dflc  finding,  as  to  the  total  damagie  caused,  sup- 
ported by  evidence; 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  «=>230a8).j 

Appeal  from  Jim  Wells  County  Court;  L. 
Broeter,  Judge. 

Suit  by  G.  W.  Sutherland  against  the 
Texas-Mexican  Ballway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

Asher  B.  Smith  and  B.  L.  Bobbitt,  both  of 
Lared6,  for  appellant  'Dougherty  &  Dough- 
erty and  H.  S.  Bonham,  all  of  Beevllle,  for 
appellee. 

SWEABINOEN,  J.  This  is  a  suit  by  ap- 
pellee, O.  W.  Sutherland,  against  the  appel- 
lant, the  Texas-Mexican  Ballway  Company, 
as  the  Initial  carrier  for  damages  to  a  ship- 
ment of  cattle  transported  from  Norway, 
Tex.,  to  the  National  Stockyards  In  the  state 
of  Illinois. 

Appellee  alleged  that  he  delivered  to  de- 
fendant seven  carloads  of  cattle,  consisting 
of  182  head,  for  Interstate  transportation  by 
defendant  and  Its  connecting  carriers  be- 
tween the  points  above  named ;  that  defend- 
ant and  the  connecting  carriers.  In  disre- 
gard of  their  duty  and  through  negligence, 
roughly  handled  and  delayed  the  transpoita- 
tlon  of  said  cattle  and  failed  to  deliver  tHem 
at  their  destination  wltbln  a  reasonable  time, 
to  appellee's  injury  In  the  sum  of  $800i  Ap- 
pellant answered  by  general  and  spcclsd  de- 
nials. Tbe  case  was  submitted  on  special  is- 
sues to  the  jury,  whldi  found  the  damage 
In  the  sum  of  $817.88.  Upon  appellee's  mo- 
tion, judgment  was  rendered  for  $800,  the 
amount  sued  for. 

Appellant's  first  assignment  presents  tbe 
proposition  that  a  verdict  In  excess  of  the 
amount  sued  for  constitutes  reversible  er- 
ror, notwithstanding  the  successful  litigant 
moved  to  enter  judgment  for  tbe  amount 
sued  for,  and  that  the  court  grranted  the  mo- 
tion and  rendered  the  judgment  accordingly. 

[1]  Plaintiff  sued  for  $800  for  damages  for 
loss  on  his  cattle  caused  by  negligence  and 
delay  In  transportation  by  appellant  The 
jury  found  upon  a  special  Jssue  that  the  dam- 
age proved  was  $817.88.    Appellee  naoved  the 
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court  to  enter  judgment  for  tbe  amount  sued 
for,  1800.  Judgment  was  rendered  for  $800. 
The  court  did  not  commit  error  by  granting 
appellee's  said  motion.  Old  Rlrer  Bice  Irr. 
Ck>.  T.  Stubbs,  137  S.  W.  154 ;  Galveston,  etc., 
Ry.  ▼.  Johnson,  24  Tex.  Civ.  App.  180,  68 
8.  W.  622;  Brown  Grain  Co.  v.  Tuggle,  141 
S.  W.  821;  Johnson  v.  Oswald,  161  S.  W. 
1164. 

Had  the  petition  alleged  various  items  or 
principal  and  interest,  and  the  verdict  had 
been  in  excess  of  the  amount  sued  for,  with- 
out showing  what  items  were  allowed  or 
what  amount  was  found  for  principal  and 
what  for  interest,  the  court  could  not  find 
the  facts  in  disregard  of  the  Jury's  findings ; 
but  where  the  amount  of  damages  is  in  ex- 
cess of  that  sued  for,  but  not  In  excess  of 
that  proven,  It  Is  proper  practice  to  eliminate 
the  excess  and  enter  Judgment  for  tbe 
amount  alleged  either  upon  motion  of  tbe 
successful  party  or  upon  the  court's  own  mo- 
don. 

In  H.  &  T.  C.  By.  Co.  v.  Sbulto,  90  S.  W. 
506,  and  Goggan  v.  Evans,  12  Tex.  Oiv.  App. 
256,  33  S.  W.  891,  relied  upon  by  appellant, 
tbe  petitions  alleged  separate  Items  or  prin- 
cipal and  interest,  and  It  could  not  be  deter- 
mined what  amount  of  either  the  jury  al- 
lowed. 

The  first  assignment  is  overruled. 

The  second  and  third  assignments  are  dis- 
posed of  by  tbe  same  reasons  as  the  first, 
and  the  second  and  third  assignments  are 
overruled. 

[2]  Under  the  fourth  assignment  it  is  con- 
tended that  the  court  erred  because  it  re- 
fused to  set  aside  the  finding  of  the  Jury 
that  the  amount  of  the  damage  caused  by 
one  of  the  connecting  carriers  was  $491. 
The  reason  assigned  in  appellant's  motion 
for  setting  the  finding  aside  was  that  there 
was  no  evidence  to  support  the  finding. 

This  was  an  interstate  shipment,  from  Nor- 
way, Tex.,  to  the  National  Stockyards  in  tbe 
state  of  Illinois.  The  suit  was  against  tbe 
initial  carrier,  the  appellant,  for  the  entire 
damages.  Appellee  proved  his  damage.  Tbe 
issues  of  negligence  and  amount  of  damage 
were  submitted  by  special  issues  to  which  no 
objections  were  made.  The  Jury,  by  their 
answers,  found  that  tbe  damage  was  caused 
by  tbe  negligence  of  appellant  and  its  con- 
necting carriers,  and  found  the  damage  to 
be  $817^.  Upon  these  facts  found  by  tbe 
Jury  it  was  the  duty  of  the  court  to  enter 
Judgment  for  tbe  plaintiff  for  the  amount 
found  by  tbe  verdict  (less  tbe  amount  de- 
ducted to  conform  to  appellee's  pleading). 
Tbe  other  special  issues  submitted  to  tbe 
Jury  were  immaterial  to  appellee's  right  to 
tbe  Judgment. 

[3]  Tbe  court  did  submit  special  issues 
which  sought  to  apportion  the  amount  of 
damage  to  each  of  tbe  connecting  carriers, 
none  of  which  were  parties  to  the  suit    Such 


special  Issues  and  the  answers  tber^o  can- 
not be  permitted  to  destroy  tba  spedflc  find- 
ing as  to  the  total  damage  caused,  as  tbere 
was  evidence  to  support  the  finding  of  the 
total  damage.  City  of  San  Antonio  v.  Mar^ 
sfiaU  &  Oo.,  86  S.  W.  319-818;  Ttexaa  &  P. 
By.  Co,  v.  EJddleman,  176  S.  W,  775;  H.  B. 
&  W.  T,  By.  Co.  T.  Hooper,  184  S.  W.  847; 
Pecos  &  N.  T.  By.  Qo.  v.  Meyer,  155  S.  W. 
310. 

The  fourth  assignment  is  oversuled. 

Tbe  Judgment  is  afiirmed. 


HIIiL  et  aL   v.   FIRST  STATE  BANK  OF 
OAKWOOD.    (No.  620.) 

(Court  of  Civil  Appeals  of  Texas.     M  Paao. 

Nov.  9,  1916.     Bebcaring  Denied  Dec  7, 

1916.) 

1.  Paktrersrip   4Cs»127— LUiBiuTiKS   as    to 
TniBD   Pebsons— Tradino   Partnership. 

Where  a  partnership  agreement  provided 
that  each  of  three  partners  should  share  profits 
and  losses  alike,  in  a  boslnesB  of  baying  timber 
and  tbe  manuuctnre  and  sale  of  ties  there- 
from, and  the  parties  actually  carried  on  a 
business  of  securing  timber  and  making  tiea  in 
mills  owned  or  controlled  by  them,  and  sale  of 
such  ties,  the  firm,  both  in  its  formation  and 
management,  was  a  trading  partnership,  al- 
though the  agreement  contained  a  proTision 
that  no  one  of  the  partners  should  create  a 
debt  or  obligation  against  the  firm  except  with 
the  written  consent  of  all  parties. 

[Ed.  Note.— For  other  cases,  <»«  Partnership, 
Cent  Dig.  1 192;  Dec.  Dig.  «=>127.] 

2.  Partnership  «=216(3)— Actions  against 
Firm— Pi-EAniNG— Vabiancr. 

Although  a  partnership  note  Iiore  a  differ- 
ent firm  name  from  that  found  in  the  partner- 
sliip  contract  proven,  tliere  was  no  variance 
between  allegation  and  proof,  where  tbe  man- 
aging partner  testified  uat  the  original  name 
had  beoi  changed  to  that  alleged  before  the 
execution  of  the  note. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Gent  IMg.  i  418;  Dec.  Dig.  «=9216(8).] 

3.  Partnership     «=»146(2)— AtrrHoaiTT     of 
Pabtneb— Execution  of  Note. 

Where  a  managing  partner  was  requested 
by  other  partners  to  secure  funds  from  any 
bank  or  individual,  and  had  express  consent 
to  "act  unrestricted"  in  all  matters  pertaining 
to  the  interests  of  the  company,  be  had  suffi- 
cient authority  to  execute  a  note,  so  that  a 
ratification  of  such  note  by  the  firm  was  not 
necessary. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {  248;  Dec.  Dig.  «=»146(2).l 

4.  Evidence   «=»373(4)— Documentabt    Evi- 
dbnce — Note. 

Where  the  undisputed  evidence  of  a  man- 
aging partner  showed  that  he  had  express  au- 
thority to  execute  the  note  sued  upon,  there 
was  no  error  in  admitting  the  note  as  evidence, 
although  the  defendants  had  denied  its  execu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Evidenos, 
Cent.  Dig.  {  1586;  Dec.  Dig.  «=»873(4).) 

Error  from  District  Court,  Anderson  Coun- 
ty; John  S.  Prince,  Judge. 

Suit  by  the  First  State  Bank  of  Oakwood 
against  Joe  L.  Hill  and  others.     Judgment 
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tor   plaintiff,   and   defindanta    bring   error. 
Affirmed. 

Gordon  Bullitt,  of  San  Antonio,  for  plain* 
tlfls  In  error.  N.  B.  Morris,  of  Palestine, 
for  defendant  In  error. 

WALTHALL,  J.  This  snlt  was  bron^t  by 
defendant  In  error  against  Joe  L.  Hill,  J.  IC. 
Doble,  and  Wm.  A.  E'rlsby,  to  recover  upon 
a  promissory  note  In  the  aom  of  $708.62, 
Interest  and  attorney's  fees,  executed  by  Wm. 
A.  Frlsby  to  the  bank  for  and  on  account 
of  the  San  Antonio  Lumber  ft  Tie  Company, 
and  alleging  that  plalntUTs  In  error  were 
partners  engaged  in  the  sawmill,  lumber,  and 
tie  business,-  and  doing  business  as  such  under 
the  firm  name  of  San  Antonio  Lumber  & 
Tie  Company  with  Wm.  A.  Frlsby  acting 
for  the  firm  as  general  manager,  and  that, 
acting  as  such,  and  within  the  scope  of  his 
authority,  and  for  the  use  and  benefit  of  said 
firm,  executed  and  delivered  to  said  bank  the 
promissory  note  sued  on. 

Hill  and  Doble  answered  by  general  de- 
murrer and  special  exceptions,  denied  some 
allegations  in  the  petition,  and  admitted  oth- 
ers, denied  that  they  were  at  any  time  mem- 
bers of  the  alleged  partnership,  and  alleged: 
TTbat  the  only  business  relation  existing  be- 
tween defendants  was  by  virtue  of  a  written 
agreement  in  which  they  and  their  codefend- 
ant,  Frlsby,  entered  Into  a  nontradlng  and 
noncommercial  partnership,  to  sell  hardwood, 
lumber,  and  cross-ties  under  the  firm  name 
of  San  Antonio  Tie  Company.  That  among 
otiier  provisions,  the  partnership  agreement 
provides : 

"The  business  shall  be  conducted  In  the  name 
of  San  Antonio  Tie  Company,  and  neither  par- 
ty shall  create  a  debt  or  obligation  against  said 
firm  except  by  a  written  consent  of  all  parties." 

That  said  provision  In  said  partnership 
agreement  was  known  to  the  bank  at  the 
time  of  the  making  of  said  note.  That  the 
note  was  made  by  Frlsby  without  the  knowl- 
edge or  consent  of  defendants  Hill  and  Doble, 
and  that  Frlsby  was  therefore  acting  beyond 
the  scope  of  his  authority  in  executing  the 
nota 

The  bank,  by  supplemental  pleading,  de- 
nied the  facts  stated  in  the  answer;  alleged 
that  at  the  time  of  making  said  note,  the 
partnership  business  was  known  to  the  bank 
as  alleged  by  It,  and  that  defendants  did 
business  with  It  by  that  name ;  but  that  if 
its  firm  name  was  In  fact  the  San  Antonio 
Tie  Company,  the  bank  had  no  knowledge 
of  the  difference  in  name,  and  that  the  same 
persons  composed  the  San  Antonio  Tie  Com- 
pany as  partners,  and  are  one  and  the  same 
concern  and  Identical  in  membership,  and 
tbat  said  note  was  executed  for  their  bene- 
fit; that  If  Frlsby  did  not  have  authority 
from  Hill  and  Doble  to  execute  the  note, 
after  the  note  had  been  executed  for  the  bene- 
fit of  said  three  members,  with  full  knowl- 
edge that  same  had  been  executed,  they  each 
jointly  and  severally  ratified  and  acquiesced 


In  and  approved  the  act  of  FiM>y  in  making 
the  note,  and  got  the  benefit  of  the  proceeds 
realised  upon  said  note.  The  case  was  tried 
without  a  Jury.  Judgment  was  rendered  in 
favor  of  the  bank. 

[1]  In  tbe  first  assignment,  ft  Is  claimed 
that  the  evidence  shows  that  the  partners 
were  engaged  in  a  nontradlng  and  noncom- 
mercial partnership,  and  tbat  it  was  error 
to  render  judgment  against  plaintiffs  In  er- 
ror, because:  First,  it  was  not  shown  that 
Frlsby  had  authority  from  Hill  and  Doble 
to  make  the  note ;  second.  It  was  not  alleged 
or  shown  that  it  was  the  usage  or  custom 
of  the  partnership  to  permit  Frlsby  to  bor- 
row money  or  make  notes  in  the  name  of  or 
for  the  partnership.  The  part  of  the  contract 
disclosing  the  purpose  for  which  the  partner- 
ship was  formed  recites: 

"Whereas,  Joe  L.  Hill  baa  the  assurance  of 
securing  a  contract,  to  furnish  ties  for  the 
building  of  the  A.  S.  R.  &  M.  R.  R.,  and 
whereas,  It  is  desired  by  him  to  secure  the  as- 
sistance of  J.  M.  Dobie  and  W.  A.  Frisby,  the 
said  Doble  agrees  to  render  such  financial  aid 
as  may  be  required  to  carry  out  the  contract 
aforesaid.  He  further  agrees  to  make  the  nec- 
essary bond  in  order  to  secure  the  contract  widi 
said  railroad  company;  and  whereas,  the  said 
Hill  and  Frisby  have  already  made  contracts 
for  timber  to  mannfaetnre  said  ties,  the  said 
Frisby  airrees  to  ^ve  all  of  his  time  and  ener- 
gies neceesary  and  to  superintend  and  see  to 
the  management,  to  the  making  and  shipping 
of  said  ties,  and  aio'ees  to  keep  all  necessary 
records  and  books  showing  number  of  ties  made 
and  delivered,  so  that  at  all  times  any  of  the 
parties  may  know  how  many  Iiave  been  shipped, 
their  cost  and  how  many  are  on  hand  and  to 
make  invoices  and  bills  of  lading  covering  car 
shipments,  go  that  at  any  time  any  of  the  par- 
ties may  know  the  number  of  ties  shipped  and 
the  amount  paid  therefor  and  amount  due  for 
said  ties,  and  he  further  agrees  that  as  soon 
as  ties  are  shipped  to  send  bills  of  lading  and 
invoices  to  the  State  Bank  ft  Trust  Company 
at  San  Antonio,  Texas,  to  be  placed  to  the 
credit  of  the  contracting  parties  in  the  name 
of  the  San  Antonio  Tie  Company,  said  moneys 
to  be  used  only  to  pay  necessary  expenses  of 
tlie  tie  business,  includine  the  ext)<>n<ic  already 
incurred  by  the  said  Frisby  and  Hill  in  secur- 
ing timlier  lands,  etc.,  and  whenever  any  ex- 
pense is  incurred  vouchers  are  to  be  issued  for 
each  item  thereof,  t  e.,  the  purpose  of  each 
check  shall  be  explained.  The  said  J.  M.  Do- 
bie agrees  to  furnish  the  money  or  credit  which 
may  be  necessary  to  properly  conduct  the  said 
business,  said  amount  not  to  exceed  at  any  one 
time,  prior  to  the  commencement  of  the  tie 
shipments  as  above  stipulated,  the  sum  of  $1,- 
000.00,  said  money  or  credit  to  be  furnished 
where  the  same  shall  be  required  l>y  the  said 
Joe  L.  Hill  to  pay  the  necessary  eziiense  in  se- 
curing timl>er  for  the  making  of  said  ties,  and 
such  other  expenses  as  may  be  necessary  to  en- 
able the  said  Hill  to  carry  out  the  contract  with 
said  railway  company." 

The  contract  then  provides  that  each  of 
said  parties  shall  bear  one-third  of  the  loss- 
es and  share  alike  In  th^'net  profits,  the  busi- 
ness to  be  conducted  in  the  name  of  San 
Antonio  Tie  Company,  and  that  neither  par- 
ty shall  create  a  debt  or  obligation  against 
said  firm  except  with  the  written  consent  of 
all  parties. 
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TrUby  testifled: 

"The  note  attached  to  plaintUTs  petition  and 
just  introduced  in  evidence  was  executed  and 
delivered  to  the  plaintiff  by  me.  I  executed  the 
note  became  it  was  necessary  to  obtain  the 
money  to  carry  on  the  business,  and  because  at 
that  time  the  company  was  unable  to  secure 
further  credit  and  assistance  from  the  bank  it 
did  business  with  in  San  Antonio,  Tex.,  as 
represented  to  me  by  said  Joe  L.  Hill  He  sug- 
gested I  should  secure  funds  from  any  bank 
or  individual  that  I  conld  make  the  arrange- 
ments with.  I  got  the  full  face  value  of  the 
note,  and  used  the  money  in  operating  the  mill 
and  paying  off  Qie  men  who  were  working  for 
the  company.  *  *  *  I  was  the  general  man- 
ager for  said  company.  I  was  authorised  as 
the  general  manager  for  said  company  and  as 
a  member  of  said  firm,  and  also  by  the  express 
consent  given  me  by  the  other  members,  to  act 
unrestricted  in  fdl  matters  pertaining  to  the  in- 
terest of  said  company." 

Frlsby  testifled  to  a  change  In  the  name  of 
the  flrm  to  San  Antonio  Lumber  &  Tie  Com- 
pany ;  the  change  was  made  before  the  note 
sued  on  was  made;  did  not  remember  to 
have  shown  the  coatttidC  of  partnership  to 
the  bank  before  he  got  the  money,  or  tell  the 
bank  abont  the  contract.  He  transacted  all 
the  business  connected  with  the  mills,  the 
buying  and  selling,  at  the  time  of  making 
the  note.    He  further  said: 

"When  I  made  that  note  it  was  placed  to  the 
credit  either  of  myself  or  the  company,  I  don't 
know  which.  I  paid  debts  out  of  it,  uibor  and 
material  and  things  of  that  kind  that  were 
used  at  the  different  mills.  The  San  Antonio 
Lumber  &  Tie  Company  ovraed  the  mills. 
•  •  ♦  The  San  Antonio  Tie  Company  was 
engaged  in  the  mannfacttire  and  sale  of  ties. 
They  manufactured  their  ties  from  steam  saw- 
mills. The  San  Antonio  Lumber  &  Tie  Com- 
pany was  engaged  in  the  same  business,  but 
changed  the  name  for  the  purpose  of  handling 
the  lumber.  It  was  engaged  in  the  manufac- 
ture and  sale  of  lumber  and  ties." 

The  note,  the  partnership  contract,  and 
the  evidence  given  by  Frisby  constituted  all 
of  the  evidence  offered.  It  is  quite  clear  that 
the  partnership,  both  in  its  formation  and 
in  its  management,  was  a  trading  partner- 
ship. The  Supreme  Court  of  this  state.  In 
Randall  ▼.  Merideth,  76  Tex.  069,  18  S.  W. 
576,  quoted  with  approval  the  definition  of 
a  trading  partnership,  given  In  Klmbro  v. 
BuUltt,  22  How.  268,  16  L.  Ed.  813.  where 
itlsaaid: 

"Wherever  the  business,  according  to  the  usu- 
al mode  of  conducting  it,  imports,  in  its  nature, 
the  necessity  of  buying  and  selling,  the  flrm  is 
then  properly  regarded  as  a  trading  partnership, 
and  18  invested  with  all  the  powers,  and  sub- 
ject to  all  the  obligations,  incident  to  that  re- 
lation." 

The  Supreme  Court,  in  the  same  case,  for 
a  fuller  deflnition,  quotes  from  Bates'  Part- 
nership, {  827,  tbe  following: 

"If  the  partnership  cmitemplates  the  periodi- 
cal or  continuous  or  frequent  purchasing,  not  as 
incident  to  an  occupation,  but  for  the  purpose 
of  selling  again  the  thing  purchased,  either  in 
its  original  or  manufactured  state,  it  is  a  trad- 
ing partnership;  otherwise,  it  is  not." 

The  partnership  contract  and  tbe  evidence 
In  this  case  show  that  the  business  contem- 


plated by  Hill,  Dobie,  and  Frisby,  and  tbat 
as  actually  conducted  by  them,  was  to  secure 
timber  for  making  ties,  to  make  ties  of  tbe 
timber  In  mills  owned  or  controlled  by  th^m, 
and  to  sell  the  ties,  in  Oie. prosecution  of  tbeir 
business.  But  aside  from  the  question  of 
the  nature  of  their  partnership,  the  uncon- 
tradicted evidence  of  Frisby  discloses  tliat 
he  was  given  "express  consent  by  the  other 
members"  of  the  partnership  "to  act  unre- 
stricted in  all  matters  pertaining  to  tbe  In- 
terest of  the  partnership."  At  tbe  suggestion 
of  Hill,  he  made  the  note  sued  on  in  belialf 
of  the  partnership,  secured  the  proceeds,  and 
made  use  of  it  In  paying  for  labor  and  materi- 
al used  by  the  partnership.  The  assignment 
is  overruled. 

Tbe  sectmd  and  third  assignments  are  wltb- 
ont  merit,  and  are  overruled. 

Tlie  fourth  ground  of  error  U  based  on  tbe 
assumption  tliat  the  partnership  was  a  non- 
trading  concern,  and  what  we  have  said  In 
disposing  of  the  first,  ground  necessarily  ap- 
plies to  the  fourth. 

[2]  The  evidence  of  Frisby  shows  tliat  be- 
fore making  the  note,  tbe  style  of  the  flrm 
had  been  changed  from  its  original  name  to 
the  San  Antonio  Lumt)er  ft  Tie  Company. 
Tbete  was  no  variance  between  the  allega- 
tion and  proof,  as  claimed  in  tbe  flftb  ground 
of  error. 

[S]  The  sixth  ground  asserts  error  in  rm- 
derlng  the  Judgment,  as  there  was  no  ratifl- 
cation.  If,  as  stated  by  Frisby  In  tbe  evi- 
dence quoted  above,  be  was  requested  by  HU( 
to  "secure  funds  from  any  bank  or  individual 
that  I  could  make  arrangements  with,"  and 
"by  the  express  consent  given  me  by  the  oth- 
er members  thereof  to  act  unrestricted  in  all 
matters  pertaining  to  tbe  interest  of  said 
company,"  we  think  sufficient  authority  to 
authorize  tbe  making  of  the  note.  A  ratifl- 
cation  was  not  necessary  to  fix  liability  wber» 
tbe  authority  to  make  the  note  was  given  in 
advance  of  its  execution. 

[4]  There  is  no  merit  in  tbe  remaining  as- 
signment, claiming  error  in  admitting  tlie 
note  as  evidence  on  the  ground  tliat  plaintiflf^ 
had  denied  the  execution  of  It.  The  undis- 
puted evidence  of  Frisby,  quoted  above, 
shows  that  he  had  express  authority  to  exe- 
cute the  note. 

We  find  no  error  In  rendering  tbe  Judg- 
ment, and  tbe  case  is  affirmed. 


THORNB  T.  DASHIBUi.    (No.  616 J 

(C!onrt  of  Civil  Appeals  of  Texas.     ES  Paso. 

Oct.  27,  1916.    Rehearing  Denied 

Dec  7.  1918.) 

1.  APPKAI,.  Ajrn  Ebbob  «=>499(4)— Bxoobd— 
ScoFB— Pkbsebvatioh  or  Excbphors. 
Acts  33d  Leg.  c.  59,  {  8,  amending  B«v.  St. 
1911,  art.  1971  (Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art.  1971),  to  require  objections  to  the 
court's  charge  to  be  made  before  the  charge  is 
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read  to  the  }ary,  applies  to  peremptory  Ingtme- 
tions,  80  that,  In  the  absence  of  record  show- 
ing that  objection  to  a  peremptory  charge  was 
made  before  it  was  read  to  the  jury,  the  objec- 
tion cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  2288;  Dee.  Dig.  <Ss>490(4).] 

2.  Appkai.  AifD  EsBOB  «=>644(1)  —  Soopb  — 

Pbeskhvation  or  BxcEpnons. 
Where  no  bill  of  exceptions  was  taken  to  re- 
fasal  of  requested  Instmctlons,  as  reqnired  by 
Acts  88d  Leg.  c.  S9,  |  S,  amending  Rev.  St. 
1911,  art.  2061  (Vemonl  Sayles'  Ann.  Civ.  St 
1914,  art  2061),  assignments  of  error  based  on 
such  refusal  wiu  be  overraled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    i   2433',    Dec.    Dig.    <»sa 
644(1).] 
8.  lNJt7NCTI0K  ^»163(1)— ^tafPOBABT  WBTIV- 

DlSSOLUnoiT. 

There  can  be  no  error  in  dissolation  of  a 
temporary  injunction  issued  at  the  beginning  of 
a  sait  for  plaintiff,  in  the  absence  of  reverrable 
error  la  the  final  jadgment  which  was  adverse 
to  him. 

[EM.  Note.— For  other  cases,  see  Injnnction, 
Cent  Dig.  H  357,  368,  864,  868 ;  Dec.  Dig.  «=» 
163a).l 
4.  Appeal   and   Ebbob   «=>301  —   Assiqn- 

VBNTS  OF  Ekbos  Not  Ehbraokd  in  Motion 

FOR  Nxw  Tbial. 
Assignments  of  error  not  embraced  In  the 
motion  for  new  trial,  which,  under  Acts  33d 
Ixig.  c.  136  (Temon's  Sayles'  Ann.  Civ.  St  1914, 
art  1612),  constitntea  the  assignments  of  error, 
cannot  b«  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  1743,  1753-1766;  Dec. 
Dig.  «=»301.] 

Appeal  from  Leon  County  Court;  C.  D. 
Craig,  Judge. 

Suit  by  N.  E.  Thome  against  B.  D.  Dash- 
iell.  Judgment  on  peremptory  Instruction  for 
defendant,  and  plaintiff  appeals,    AfDrmed. 

J.  M.  Chatham,  of  Centerville,  and  W.  H. 
Reid,  of  Somerville,  for  appellant.  Wm.  Wat- 
son and  L.  T.  Dashiell,  both  of  Centerville, 
for  appellee, 

HIOOINS,  jr.  Thome  biongbt  this  suit  to 
cancel  two  promissory  notes  executed  and 
delivered  by  him  to  appellee  and  to  enjoin 
the  negotiation  thereof.  Upon  trial,  a  per- 
emptory instruction  was  given  in  fiavor  of 
the  defendant,  in  accordance  wherewith  ver- 
dict was  returned  and  Judgment  rendered. 

[1]  Yarious  assignments  relate  to  the  cor- 
rectness of  the  court's  action  in  giving  the 
peremptory  instruction.  Appellant  filed  writ* 
ten  objections  to  the  instruction,  but  there 
is  nothing  in  the  record  to  show  that  they 
were  presented  to  the  court  before  his  charge 
was  read  to  the  Jury  as  is  required  by  article 
1971,  Rev.  St,  as  amended  by  chapter  59, 
General  Laws  33d  Legislature,  p.  113.  The 
provisions  of  this  act  were  considered  at 
some  length  by  the  Supreme  Court  in  iKail- 
way  Co.  v.  Dickey  (Sup.)  187  S.  W.  184,  and 
it  was  distinctly  held  tliat'  there  must  be 
some  authentic  record  of  the  fact  that  the 
objections  to  the  charge  urged  upon  appeal 
were  In  fact  presented  to  the  trial  court,  and 
presented  before  his  charge  was  read  to  the 


Jury.  For  the  want  of  any  mdi  record  In 
this  case,  the  majority  are  of  flie  opinion 
and  hold  that  all  assignments,  urging  objec- 
tion to  the  charge,  should  be  overraled.  This 
conclusion  is  inevitable  under  the  Dickey 
Case,  unless  it  be  tliat  a  peremptory  charge 
is  not  a  charge  within  the  purview  of  the  act 
mentioned.  The  majority  of  the  court  are 
of  opinion  that  the  act  is  applicable  to  such 
charges.  It  has  been  so  held  by  nearly  all  of 
the  various  Courts  of  Civil  Appeals.  Rail- 
way Co.  V.  Wheat,  173  S.  W.  974;  Needham 
V.  Cooney,  173  8.  W.  979;  Railway  Co.  v. 
Feldman,  170  S.  W.  133;  Case  v.  Folsom,  170 
S.  W.  1066;  Bohn  T.  Bdrton-Ungo  Co,,  175 
8.  W.  173;  Wickizer  v.  Williams,  178  a  W. 
288;  Railway  Co.  v.  Wilson,  176  S.  V!\.  619; 
Denlson,  ete.,  v.  McAmis,  176  S.  W.  621; 
Donaldson  v.  McBlroy,  184  8.  W-  1100;  Com- 
monwealth, etc.,  V.  Bryant,  185  8.  W.  9T9; 
Strong  V.  Harwell,  186  8.  W.  676;  McCall 
y.  Roemer,  186  S.  W.  409;  Walker  v.  Haley, 
181  8.  W.  650.  See,  also,  expression  of  opin- 
ion by  Associate  Justice  Hawkins  of  the  Su- 
preme Court  in  Beaty  v.  Railway  Co.  (Sup.) 
186  8.  W.  298,  at  page  804. 

Cblet  Justice. Harper  does  not  concur  In 
this  view,  being  of  the  opinion  that  a  per- 
emptory charge  is  not  "a  charge  on  the  law 
of  the  case,"  nor  does  it  submit  issues  of 
fact  as  affirmatively  required  by  the  conclud- 
ing sentences  of  article  1971;  therefore  does 
not  constitute  a  charge  within  the  meaning 
of  said  article,  and  that  it  has  no  application 
to  such  charges.  The  majority  believe  such 
a  charge  to  be  a  concrete  application  of  "the 
law  of  the  case"  to  the  facts,  and  that  it  is 
within  both  the  letter  and  spirit  of  the  act 
noted,  and  to  bold  otherwise  would  be  in 
obvious  conflict  with  the  legislative  intent; 
that  the  Legislature  did  not  contemplate  any 
distinction  between  peremptory  charges  and 
an  ordinary  charge  presenting  the  case  pro 
and  con  and  to  moke  such  a  distinction 
would,  in  no  little  degree,  impair  that  bene- 
ficial effect  of  the  act,  which  required  a  party 
to  present  any  and  all  objections  he  might 
have  to  a  charge  to  the  trial  court,  so  that 
if  they  were  meritorious,  the  error  would  be 
then  and  there  detected  and  corrected. 

[2]  Certain  assignments  complain  of  the 
court's  refusal  to  give  special  instructions 
requested  by  appellant  These  are  overraled 
because  no  bill  of  exception  was  taken  to 
,  such  refusal  as  the  act  above  noted  requires. 
Railway  Ca  v.  Dickey,  supra. 

[31  The  seventh  and  eighth  assignments 
complain  of  the  dissolution  of  the  temporary 
injunction  which  was  granted  at  the  begin- 
ning of  the  suit.  Manifestly  there  could  be 
no  error  In  this  respect,  unless  there  be  some 
reversible  error  in  the  Judgment  rendered  in 
defendant's  favor  on  the  trial  upon  the  mer- 
its.   None  such  is  presented  by  this  record. 

[4]  The  ninth  assignment  Is  too  general  to 
be  considered.    Furthermore,  it  Is  not  em- 
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braced  in  ttie  modon  for  a  new  trial  wbidi 
(XHistitntes  the  assignments  of  error  under 
chapter  136,  General  Laws  3Sd  Leglalature. 
Affirmed. 


OABR  T.  PBCX)S  VALLEt    STATE  BANK 
et  al.    (No.  633.) 

(Court  of  Oivil  Appeals 'Of  Texas.     El  Paso. 
Nov.  28,  1916.) 

Appbai.  and  Ebrob  <S=»499(4)  —  Rxoobd  — 
ScoPK— Pbebebvation  of  Exceptions. 
Acts  33d  Lee.  c.  59,  {  3,  amending  Bev.  St. 
1911,  art.  1971  (Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art  1971),  to  require  objections  to  the 
court's  charge  to  be  made  before  the  charge 
is  read  to  the  jury,  applies  to  peremptory  in- 
structions, so  ttxSit,  in  the  absence  of  record 
showing  that  objection  to  a  peremptor;^  charge 
was  made  before  it  was  read  to  the  jary,  the 
objection  cannot  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2298;   Dec.  Dig.  <d=3499(4).] 

Appeal  from  District  Court,  Reeves  Coun- 
ty; W.  A.  Hudson,  Judge. 

Action  by  the  Pecos  Valley  State  Bank 
against  H.  V.  Carr.  Judgment  on  peremp- 
tory instruction  for  plalntlfl,  and  defendant 
appeals.    Affirmed. 

B,  W.  Baker,  of  Barstow,  for  appellant 
Buck  ft  Fleming,  of  Pecoa,  for  appellee. 

HIGOINS,  J.  In  this  case,  appellees 
sought  to  recover  npon  certain  notes  execut- 
ed by  H.  v.  Carr  and  R.  I.  Carr,  together 
with  foreclosure  of  deed  in  trust  given  to  se- 
cure the  payment  of  tlie  notes.  Appellant, 
H.  V.  Carr, 'Set  up  a  homestead  claim  to  a 
portl(m  of  the  land  upon  which  foreclosure 
was  sought  The  case  was  tried  before  a 
jury,  and  a  peremptory  instruction  given  in 
appellees'  favor,  in  accordance  wherewith 
verdict  was  returned  and  judgment  rendered. 

Appellants'  only  assignment  of  error  com- 
plains of  the  court's  action  in  giving  the  per- 
emptory Instruction,  it  being  asserted  that 
the  evidence  was  sufficient  to  raise  the  issue 
as  to  whether  or  not  the  premises  upon  which 
foreclosure  was  sought  was  his  homestead  at 
the  time  the  lien  was  attempted  to  be  placed 
thereon.  In  Railway  Co.  v,  Dickey,  187  S. 
W.  184,  it  was  held  by  our  Supreme  Court 
that  there  must  be  some  authentic  record  that 
objections  to  the  general  charge  urged  on  ap- 
peal were  in  fact  presented  to  the  trial  court, 
and  presented  before  the  charge  was  read  to 
the  Jury.  The  record  here  presented  Is  silent 
in  this  respect,  for  which  reason  the  majority 
are  of  (pinion  that  the  assignment  cannot  be 
considered  upon  its  merits.  They  are  of  the 
opinion  that  chapter  59,  General  Laws  33d 
Legislature,  applies  to  a  peremptory  charge 
given  by  the  court  It  has  been  so  held  by 
most  of  the  Courts  of  Civil  Appeals.  See 
Needham  v.  Cooney,  173  S.  W.  979 ;  Railway 
Co.  V.  Wheat  173  S.  W.  974 ;  Railway  Co.  v. 
Feldman,  170  S.  W.  133 ;  Case  v.  Folsom,  170 
S.  W.  1066;  Bohn  v.  Burton-Lingo  Co.,  175 


S.  W.  178;  Wlckizer  v.  WUIiams,  178  S.  W. 
288;  King  v.  Gray,  175  S.  W.  763;  Ballwar 
Co.  V.  Wilson,  176  S.  W.  619;  Denison.  etc., 
V.  McAmls,  176  S.  W,  621 ;  Donaldson  v.  Mc- 
Elroy,  184  S.  W.  1100;  Commonwealth  v. 
Bryant,  185  S.  W.  979;  Strong  v.  HarweU, 
186  S.  W.  676 ;  McCall  y.  Roemer,  186  S.  W. 
409;  Walker  v.  Haley,  181  S.  W.  559;  IW. 
Co.  V.  Huffstutler,  188  S.  W.  455;  Thorne  ▼. 
Dashiell,  189  S.  W.  986,  recently  decided  b7 
this  court  and  not  yet  reported.  See,  also, 
dissenting  opinion  of  Justice  Hawkins,  of 
Supreme  Court,  in  Beaty  v.  Railway  Co^  185 
S.  W.  298,  at  page  304. 

Chief  Justice  HARPER  does  not  concur  In 

this  view  of  the  majority,  being  of  the  opin- 
ion that  the  act  in  question  does  not  apply 
to  a  peremptory  instruction.  His  views  up- 
on this  question  are  stated  in  Thorne  t. 
Dashiell,  supra. 

But  if  the  giving  of  the  instruction  cottld 
properly  be  considered  upon  its  merits,  the 
entire  court  is  of  the  opinion  that  such  ac- 
tion was  proper,  since  the  admitted  facts 
show  that  appellant  was  precluded  from  as- 
serting any  homestead  rights  in  the  lands 
upon  which  foreclosure  was  sought  under  the 
rules  announced  in  Haswell  v.  Forbes,  8  Tex. 
Civ.  App.  82,  27  S.  W.  566;  Mortgage  Co.  y. 
Norton,  71  Tex.  683,  10  S.  W.  301 ;  Leslie  y. 
Elliott,  26  Tex.  av.  Avp.  678,  64  S.  W.  1037; 
Mortgage  Ca  y.  Scripture,  40  S.  W.  210; 
Garden  v.  Short,  81  S.  W.  246;  Harmsen  y. 
Wesche,  32  S.  W.  192;  White  y.  Dabney,  46 
S.  W.  653;  Watkins  Land  Co.  y.  Temple.  56 
Tex.  Civ.  App.  65,  119  S.  W.  728;  Moerlein 
V.  Mortgage  Oc,  9  Tex.  Civ.  App.  415,  29  S. 
W.  162,  948. 

Affirmed." 


HACKNEY  MFG.  CO.  y.  OBLTTM  et  ai 
(No.  628.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Nov.  28,  1916.     On  Rehearing,   Dec. 

13,  1916.) 

1.  EyiDBNOB  $=>434(8)  —  Pabol  EyiDERCE  TO 

Vast  Writings— Fbattd. 
The  rule,  excluding  parol  evidence  to  vair 
written  instruments,  has  no  application  where  it 
is  sought  to  avoid  a  contract,  the  execution  of 
which  is  alleged  to  have  been  induced  by  false 
and  fraudulent  representations.  . 

[Ed.   Note. — For   other   cases,    see   Evidence) 
Cent  Dig.  {  2012;   Dec.  Dig.  <S=»434(8).] 

2.  Sai.es  <S=>168%(1)— Caveat  Emptob— Pbiv* 
II.EOK  OF  Inspection. 

The  doctrine  of  caveat  emptor  does  not  ap- 
ply against  a  purchaser  of  a  plow  under  agree- 
ment that  he  should  have  the  privilege  of  inspec- 
tion and  trial,  and  of  rejection  if  it  failed  to  do 
the  work  for  which  it  was  warranted,  though 
such  agreement  was  oral,  and  made  by  an  agent 
whose  authority  tp  do  so  was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  f§  409,  418;  Dec  Dig.  «=>168%(1).] 

3.  Sales     i8=3266—Wabbantt— Breach— Lu- 
bilitt. 

The  purchaser  of  a  plow  from  a  local  agent 
onder   warranties   and   representations   to   th« 
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aame  effect  aa  thoM  contained  iti  lettew  from  the 
manufacturer  to  the  agent,  can  rely  directly  on 
the  warranties  and  representations  made  by  the 
manufacturer,  whether  communicated  to  him  or 
not. 

[Ed.  Note.— For  other  cases,  see  Salea,  Cent. 
Dig.  !|  715,  716;   Dec  Dig.  «=»266.] 

4.  Sales  «=>168^(8)  — Biqht  to  RKSomD  — 

ACCEPTANCX  07  OOODB. 

The  porchaser  of  a  plow,  under  agreement 
for  inspection  and  trial,  with  right  of  rejection, 
is  not.  by  his  acceptance  and  trial  of  the  plow, 
precluded  from  rescinding. 

[Ed.  Note. — For  other  cases,  sea  Sales,  Oent. 
Dig.  §  416;  Dec.  Dig.  <8=>ie8^(8).] 

6.  BIU.B  AND  Notes  4=3277  —  liiABiUTT  or 

Indorsebs. 
The  indorser  of  a  note,  being  only  secon- 
darily liable,  cannot  be  held  until  a  valid  obliga- 
tion is  established  againot  the  maker. 

[Ed.  Note.— For  other  caaes,  see  Bills  and 
Notes,  Cent  Dig.  t  626;   Dec.  Dig.  «s>?77.] 

6.  JuDQUXNT  «:92S0— OoNFOBjoTT  TO  lasim 

— EXFBESS  AND  IkPIJSD  CONTBAOTS. 

Where  the  payee  of  a  note  sued  its  agent, 
who  had  indorsed  the  note,  together  with  the 
maker,  its  suit  was  on  express  contract,  and  it 
could  not  recover  the  commission  paid  the  agent 
on  the  sale  for  which  the  note  was  given,  since 
that  arose  from  implied  contract. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  436 ;   Dec.  Dig.  «=>260.] 

7.  Frattd  «=360— RxsoiseioN  of  Oortraot— 
Damaqes. 

On  rescissi<m  of  a  sale  for  fraud  inducing  its 
execution,  the  purchaser  may  recover  any  money 
paid,  and  any  expense  necessarily  incurred  aa 
the  proximate  result  of  the  fraud,  such  as  pur- 
chase of  tools  and  plow  to  operate  with  a  power 
plow  purchased  on  the  rescinded  contract 

[Ed.  Note. — For  other  cases,  see  Fraud,  Oent 
Dig.  i  66;  Dec.  Dig.  9=>60.] 

8.  Fbatjd  «s»60— RESOiBStoN  of  Oontsaot— 

DAlfAOEa 

On  rescission  of  a  sale  for  fraud  Inducing  its 
execution,  the  purchaser  may  recover  any  money 
paid  for  an  attachment  to  the  plow  purchased 
under  the  contract,  which  was  a  part  of  the  orig- 
inal order, 

[Ed.  Note. — ^For  other  cases,  see  Fraud,  Cent 
Dig.  i  65 ;   Dec.  Dig.  «=>60.] 

9.  COBPOBATIONS   «=s422(l)  —  LlABrUTT  FOB 

Wbonoftti.  Acts. 
Whether  it  authorized  them  or  not  the  prin- 
cipal is  liable  for  and  bound  by  any  fraudulent 
representations  made  by  its  agent  in  securing  in- 
dorsements on  a  note  in  which  it  was  the  payee. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1685,  1687,  1691;  Dec.  Dig.  <3=> 
422a).l 

10.  Saixb  «=>131  —  Rescission  —  Lien  fob 
Dahaoes. 

Ike  purchaser  of  a  warranted  plow,  under 
false  and  frandnlent  representations,  who  re- 
scinded, could  not,  unless  the  seller  was  insol- 
vent, have  a  lien  on  the  plow  for  the  amount  of 
any  damages  decreed  him. 

[E^.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  826-827;  Dee.  Dig.  «s>131.] 

Appeal  from  District  Court,  El  Paso  Conn- 
ty;   Ballard  Coldwell,  Judge. 

Action  by  the  Hackney  Manufacturing  Com- 
pany against  A.  T.  Celum  and  others,  where- 
in Celnm  reconvened.  Judgment  for  defend- 
ants, and  for  Celnm  on  his  reconvention,  and 
plaintiff  appeals.    Reformed  and  afflrmed. 


Ashley  Coffman,  of  St.  Paul,  Minn,  and  O. 
L.  &  Atlas  Jones,  of  El  Paso,  for  appellant. 
Winter,  McBroom  &  Scott,  of  El  Paso,  for  ap' 

pelleea. 

BIGGINS,  J.  Appellant  brought  this  suit 
against  A.  T.  Celnm,  A.  H.  Celum,  R.  W. 
Love,  and  the  Valley  Implement  &  Vehicle 
Company,  to  recover  upon  two  promissory 
notes  executed  by  defendants. 

The  notes  sued  npon  were  given  In  -part 
payment  for  an  Auto  Plow  and  certain  at- 
tachments sold  and  delivered  by  appellant  to 
A.  T.  Celnm.  The  Valley  Implement  &  Ve- 
hicle Company  were  the  local  agents  for  the 
sale  thereof,  and  the  purchase  was  made 
through  them.  The  contract  of  purchase  was 
evidenced  by  a  written  order  dated  March 
7,  1913,  of  A.  T.  Celnm  to  appellant,  direct- 
ing the  shipment  of  the  plow  and  attach- 
ments to  lilm  at  Clint,  Tex.,  for  which  he 
agreed  to  pay  fl,875,  $500  to  be  paid  in 
cash  and  balance  to  be  evidenced  by  notes. 
He  also  agreed  to  pay  freight  The  contract 
provided  that  appellant  would  In  no  case  be 
bonnd  by  vertal  agreements  of  any  kind 
made  with  Its  travelers,  mechanical  experts, 
or  local  agents,  and  that  the  order  must  com- 
prise all  the  agreements  In  writing,  and  no 
agreement  wonld  be  binding  upon  appellant 
unless  It  was  duly  submitted  to  It  for  ap- 
proval and  acceptance. 

A.  T.  Celum  answered  that  he  was  Induced 
to  purchase  the  plow  and  attachments,  to 
make  the  cash  payment  of  $500,  and  to  ex- 
ecute the  notes  sued  upon  by  false  and  fraud- 
ulent representations  made  by  appellant  that 
the  plow  wonld  successfully  plow  five  year 
old  alfalfa  sod  10  Inches  deep,  and  bad  been 
thoroughly  tested  out  In  all  kinds  of  soil, 
and  was  known  to  be  a  success,  and  would 
successfully  plow  alfalfa  sod  and  other  soils 
at  Clint,  for  which  purpose  It  was  being  pur- 
chased; would  plow  8  or  10  acres  a  day,  and 
had  sufficient  power  to  plow  In  all  kinds  of 
soil,  and  was  simple  In  operation;  that  it 
was  also  well  adapted  as  a  tractor,  and 
would  do  the  work  of  7  to  10  horses;  that 
it  was  further  represented  and  promised  that 
If  he  would  order  the  outfit,  pay  the  $500 
cash  and  execute  the  two  notes,  the  out- 
fit would  be  shipped,  with  the  agreement 
that  If  It  did  not  work  satisfactorily,  ap- 
pellant would  take  same  back  and  return 
the  cash  payment  and  notes.  Sold  defendant 
reconvened  for  the  freight  paid  and  the  pur- 
chase price  of  other  attachments  and  sup- 
plies purchased  and  used  In  testing  the  plow. 

The  Valley  Implement  &  Vehicle  Company 
answered,  averring  that  It  Indorsed  the  note 
sued  upon  about  April  20,  1913,  upon  the 
express  agreement  with  appellant  that  Its  in- 
dorsement was  subject  to  the  condition  that 
the  plow  outfit  would  be  satisfactory  to  A. 
T.  Celum,  or,  In  any  event,  would  be  satis- 
factory; that  the  outfit  was  not  satisfactory 
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to  said  Celnni,  and  was  not  satisfactory; 
that  It  was  appointed  by  appellant  as  Its 
agent  for  Its  auto  plows  and  appliances;  that 
It  was  not  familiar  therewith,  and  appellant 
represented  that  the  same  had  been  thorough- 
ly tested  in  all  kinds  of  soil  and  was  a  suc- 
cess ;  that  if  It  would  obtain  an  order  for  one 
of  the  plows,  appellant  wonid  send  one, 
Brown,  and  demonstrate  it,  with  the  under- 
standing that  if  it  did  not  work  satisfacto- 
rily, the  order  would  be  canceled,  tbo  machine 
taken  ba(ft,  and  money  returned;  that  it 
made  certain  representations  in  its  catalogue 
and  literature;  that  it  repeated  such  rep- 
resentations to  A.  T.  Oelum,  and  upon  the 
faith  thereof  took  the  Celnm  order  and  cash 
payment  and  Gelum's  notes,  promising  Celum 
that  if  the  outfit  did  not  work  satisfactorily, 
and  especially  if  it  did  not  work  satisfac- 
torily in  alfalfa  stubble  soil,  appellant  would 
cancel  the  order,  take  back  the  plow,  and  re- 
turn the  notes  and  cash  payment;  that,  re- 
lying upon  such  promises  and  representa- 
tions, Celum  gave  the  order,  made  the  cash 
payment,  and  gave  the  notes  to  the  Valley 
Implement  &  Vehicle  Company,  as  appellant's 
agents;  that  the  ontflt  was  shipped,  and  one 
Brown,  sent  to  demonstrate  the  same  for 
Celum  on  his  ranch;  that  after  Brown  had 
been  at  Celum's  ranch  for  some  days,  he 
came  to  that  defendant  and  represented  to 
its  manager  that  he  had  demonstrated  the 
plow,  and  same  was  satisfactory  to  Celum, 
and  exhibited  a  written  acceptance  of  the 
plow  outfit,  bearing  Celum's  signature,  all 
of  which  was  done  by  Brown  to  secure  that 
defendant's  Indorsement  and  delivery  of  the 
notes  to  Brown  as  appellant's  agent;  and, 
relying  thereon,  the  said  defendant  did  in- 
dorse and  deliver  the  notes  to  Brown;  that 
thereafter,  it  was  ascertained  that  said  plow 
was  not  In  fact  satisfactory  to  Celum,  and 
that  he  never,  in  fact,  accepted  the  same, 
but  that  the  purported  acceptance  thereof 
had  been  procured  from  him  by  Brown  as 
appellant's  agent  through  false  and  fraudu- 
lent representations;  that  the  outfit  never 
became  satisfactory  to  Celum,  and  the  same 
did  not  comply  with  the  representations 
made  with  reference  to  the  same,  and  made 
by  that  defendant  to  Celum,  as  appellant's 
agent,  and  that  Celum,  after  testing  the 
plow,  notified  said  defendant  that  he  would 
not  accept  it;  that  it  would  not  have  made 
the  representations  to  Celum,  and  would  not 
have  undertaken  to  obtain  Celum's  order  but 
for  the  promises  and  representations  made 
by  appellant;  and  that,  acting  upon  such  rep- 
resentations and  promises,  defendant  per- 
formed much  work  and  service  in  putting  the 
plow  on  the  market  and  obtaining  the  order 
therefor,  which  representations  were  false, 
and  induced  that  defendant's  action  in  pro- 
curing the  order  from  Celum. 

Defendants    Love    and   Albert    H.    Celum, 
adopted  the  answers  of  their  codefendants, 


and  set  op  their  anretyShlp  upon  the  notes 
sued  upon. 

The  cause  was  submitted  to  a  Jury  upon 
special  issues,  all  of  which  were  answered  In 
favor  of  the  defendants,  and  in  accordance 
therewith,  a  Judgment  was  entered  that 
plaintiff  take  nothing  by  its  suit;  that  the 
order  and  notes  be  canceled;  that  A.  T.  Ce- 
lum delivered  back  to  appellant  the  plow  and 
attachments;  and  that  Celum  recover  from 
the  plaintiff  the  cash  payment,  freight  paid, 
and  certain  expenses  Incorred  In  testing  the 
plow,  and  to  secure  its  payment,  a  lien  was 
established  and  foreclosed  upon  the  plow  and 
its  attachments. 

We  will  not  undertake  to  discuss  Id  detail 
the  numerous  assignments  and  supporting 
propositions  submitted  in  appellant's  briet 
To  do  so  would  protract  the  opinion  to  an  un- 
reasonable length  and  serve  no  good  purpose. 
The  opinion  will  be  confined  to  a  statement 
of  our  conclusions  upon  what  are  conceived 
to  be  the  controlling  questions  in  the  case. 

[1]  Ihere  is  no  merit  in  the  contention, 
presented  in  various  forms,  that  the  false 
and  fraudulent  representations  pleaded  by  A. 
T.  Celum  were  not  available  as  a  defense,  in 
view  of  the  provision  In  the  contract  that  ap- 
pellant would  not  be  bound  by  verbal  agree- 
ments made  by  its  travelers,  mechanical  ex- 
perts, or  local  agenta  The  rule,  forbidding 
the  introduction  of  parol  evidence  to  alter, 
vary,  or  contradict  the  terms  of  a  written 
instrument,  has  no  application  where  it  is 
sought  to  avoid  a  contract,  the  execntion 
of  which  was  induced  by  false  and  fraudulent 
representations.  Discussion  of  this  phase  of 
the  case  is  unnecessary  to  show  the  propriety 
of  the  court's  action  in  annulling  the  con- 
tract based  upon  the  finding  of  the  falsity  of 
the  representation  that  the  plow  would  plow 
five-year  alfalfk  sod  10  inches  deep,  and  tliat 
the  plow  had  been  thoroughly  tested  in  all 
kinds  of  soil ;  was  a  success ;  had  snfiSdent 
power  to  plow  any  kind  of  soil ;  was  simple  in 
operation;  would  plow  8  to  10  acres  a  day;  was 
adapted  to  use  as  a  tractor;  and  was  capable 
of  doing  the  work  of  7  to  10  horses.  It  is  suffi- 
cient to  refer  only  to  some  of  the  authorities 
to  show  the  inapplicability  of  the  parol  evi- 
dence rule  Invoked  by  appellant.  See  Case 
Threshing  Machine  Co.  v.  Webb,  181  S.  W. 
853;  United  States  Gypsum  Co.  t.  Sliields, 
106  S.  W.  724;  Bonding  Co.  v.  Bomar,  169  8. 
W.  1060;  Kirby  v.  Thurmond,  152  S.  Wl  1099. 

[2]  There  is  no  merit  in  the  contention 
that  the  doctrine  of  caveat  emptor  applied  to 
the  purchase  of  the  plow.  The  fact  that  the 
written  cimtract  for  its  purchase  was  exe- 
cuted by  A.  T.  Celum  with  the  nnderstandiiig 
that  he  was  to  have  the  privilege  of  testing 
the  plow  for  the  purpose  of  seeing  the  work 
it  would  do  before  accepting  It  would  not 
seem  to  render  the  doctrine  applicable.  Up- 
on the  contrary,  it  rebuts  such  idea.  And 
whether  the  agents  of  appellant  had  any  au- 
thority to  make  the  false  and  fraudulent  r^- 
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reaentattomi  whicU  iBdnoed  the  execution  of 
the  coatract  te  a  matter  of  no  importance^ 
Halsell  v.  UosgraTe,  0  Ter.  Cly.  App.  476, 
24  S.  W.  8S8:  Wrl«^t  T.  Calboan,  19  Tez. 
42a 

[S]  It  Is  contended  that  A,  T.  Celom  conld 
not  rely  npon  r^nresentatioDs  made  by  tbe 
Hadsney  Manufacturing  Company  in  Its  let- 
ters to  the  Valley  Implement  &  Vehicle  Oo., 
relative  to  selling  a  plow  to  the  Valley  Im- 
plement &  Vehicle  Company,  because  such 
representations  were  not  made  for  the  pur- 
pose of  having  the  Valley  Implement  &  Ve- 
hicle Company  communicate  the  same  to  A. 
T.  Celnm.  Eegardless  of  whether  the  repre- 
sentations contained  In  these  letters  were 
intended  to  be  communicated  to  A.  T.  Celum, 
they  were  nevertheless  sufficient  to  authorise 
the  Valley  Implement  &  Vehicle  Company  to 
make  to  Celum  the  same  representations  con- 
tained in  such  letters.  Since  the  company 
was  appellant's  agent,  representing  it  in  pro- 
curing the  order  from  Celum,  it  is  a  matter 
of  no  consequence  whether  it  was  appellant's 
purpose  that  such  representations  should  be 
communicated  to  Celum. 

There  is  no  merit  in  the  fourth  pn^wsition 
subjoined  to  the  first  assignment. 

[4]  In  reply  to  fifth  proposition  under  first 
assignment,  it  is  sufiident  to  say  that  Celum 
was  not  precluded  from  rescinding  the  con- 
tract because  he  received  and  tested  the  plow 
and  procured  indorsers  upon  his  notes  and 
delivered  same  to  appellant  Upcm  the  con- 
trary, that  was  the  prefer  thing  for  him  to 
do  under  his  contract  It  would  be  a  strang6 
rule  which  would  preclude  him  from  rescind- 
ing because  he  gave  the  notes  required  by  his 
contract  and  received  the  machine,  made  a 
thorough  test  thereof,  and  adopted  every 
suggestion  made  by  appellant's  agent  in  an 
effort  to  make  it  comply  with  the  represen- 
tations made  concerning  it 

[C]  It  is  insisted  that  the  Judgment  is  era-: 
trary  to  the  law  and  evidence  in  so  far  as  it 
adjudges  that  plaintlfl  take  nothing  against 
the  Valley  Implement  &  Vehicle  Company,  B. 
W.  Love,  and  Albert  H.  Celum.  A  complete 
answer  to  this  is  that  A.  T.  Celum  was  the 
principal  maker  of  the  notes  sued  up<«,  and 
the  other  parties  thereto  were  secondarily 
liable  only.  Tliis  being  the  case,  necessarily 
no  Judgment  conld  be  rendered  against  them 
until  a  valid  obligation  was  established 
against  the  principal  maker.  Wills  v.  Tyer, 
186  S.  W.  862. 

[I]  It  appears  that  appellant  paid  the  Val- 
ley Implement  &  Vehicle  Company  a  com- 
mission of  $281.26  for  effecting  the  sale  to 
Celum,  and  It  is  urged  that  in  any  event  ap- 
pellant should  have  had  Judgment  against 
the  company,  recovering  back  the  commission 
so  paid.  The  suit  at  bar,  however,  is  based 
upon  the  express  contract  evidenced  by  the 
notes  of  the  parties.  If  any  obligation  exists 
upon  the  part  of  the  Valley  Implement  & 
VehKOe  Company  to  refund  the  commission. 


it  arises  upon  an  ImpUed  contract,  and  there 
is  no  pleading  to  warrant  a  recovery  thereof 
upon  that  theory.  A  recovery  upon  an  im- 
plied contract  cannot  be  had  where  the  suit 
is  based  upon  an  express  contract  See  cases 
cited  18  Michle,  Dig.  1176. 

[7]  Appellant  contends  that  the  Judgment 
in  A.  T.  Celum's  favor  ux)on  his  cross-action 
is  excessive  in  two  particulars,  viz.:  (1)  In 
the  allowance  of  1244.21  for  expense  items 
incurred  for  labor,  gasoline,  and  lubricating 
oil  in  testing  the  plow ;  (2)  in  the  allowance 
of  $150,  the  price  of  a  8-bottom  16''  Hackney 
gang  attachment 

As  to  the  first  item,  the  rule  Is  well  settled 
that  upon  rescission  ot  a  contract  for  fraud 
inducing  its  execution,  the  purchaser  is  en- 
titled to  recover  back  the  purchase  price,  if 
already  paid,  with  such  special  damages,  if 
any,  as  could  have  been  reasonably  contem- 
plated as  a  result  of  the  fraud.  And  when 
the  purchaser  has  incurred  necessary  ex- 
penses, \^hich  are  the  direct  and  proximate 
consequence  of  the  fraud,  such  expenses 
should  certainly  be  taken  into  consideration 
as  a  proper  element  of  q>eclal  damages. 
Hubbs  V.  Marshall,  176  S.  W.  716;  14  Am. 
S,  Bng.  Bncy.  Law  (2d  Ed.)  179. 

The  items  of  expense,  the  allowance  of 
whldi  is  complained  of,  were  necessarily  in- 
curred in  making  the  thorough  and  complete 
test  given  by  Celum  in  an  earnest  effort  to 
make  the  plow  do  the  work  which  it  was 
represented  it  would  do;  the  expense  ac- 
crued as  a  direct  and  proximate  result  of  ap- 
pellant's fraud,  and  there  was  no  error  in 
allowing  a  recovery  thereof. 

[I]  As  to  the  gang  attachment,  it  is  as- 
serted that  no  false  representations  were 
made  with  respect  thereto,  and  there  was  no 
ground  fOr  a  rescission  of  the  contract  of 
sale  thereof,  with  recovery  of  the  purchase 
price  paid  therefor.  This  attachment  was 
part  of  the  original  order,  and  an  essential 
part  and  parcel  of  the  plow  outfit;  it  was 
part  of  a  complete  whole  and  the  right  to 
tender  it  back  and  recover  its  purchase  price 
followed  as  a  necessary  consequence,  if  Ce- 
lum was  entitled  to  a  rescission  of  the  pur- 
chase of  the  auto  plow. 

Consideration  has  been  givoi  to  the  vari- 
ous assignments  which  complain  of  the  rul- 
ings upon  evidence,  and  the  conclusioa  Is 
reached  that  they  present  no  error. 

The  assignments  complaining  of  the  re- 
fusal to  instruct  a  verdict  In  appellant's  fa- 
vor are  overruled,  for  the  reason  that  de- 
fendant's pleadings  presented  a  valid  de- 
fense, and  there  is  ample  evidence  to  sup- 
port the  issues  presented. 

For  like  reason,  there  was  no  error  In  the 
submission  to  the  Jury  of  issues  8,  4,  and  9. 

[I]  The  court  did  not  err  in  its  tnstmctlon 
that  any  representations  made  4>y  Henry 
Brown  In  procuring  the  indorsement  of  the 
Valley  Implement  &  Vehicle  Company  to  said 
notes  that  the  plow  was  satisfactory  to  Ce- 
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lum,  and  tbat  It  worked  well,  would  be  bind- 
ing on  the  plaintiff  if  sfuch  statements  were 
relied  upon  by  the  Valley  Implement  &  Ve- 
hicle Company  in  indorsing  the  notes.  As  is 
stated,  it  is  immaterial  whether  appellant 
authorized  Brown  to  make  the  representa- 
tions. It  cannot  avail  itself  of  the  frnits  of 
the  false  representations,  and  at  the  same 
time  disclaim  responsibility  therefor. 

There  Is  no  error  in  the  failure  of  tlie 
court  to  submit  issue  No.  9,  requested  by  ap- 
pellant There  was  no  attempt  to  recorer, 
and  no  recovery  allowed  for  any  damage  aria> 
ing  from  defective  parts. 

Assignments  26  to  SO,  both  IndusiTe,  are 
without  merit. 

[10]  By  its  thirty-flrat  assignment,  appel- 
lant complains  of  the  action  of  the  court  in 
establishing  and  foreclosing  a  lien  in  A.  T. 
Celum's  favor  upon  the  auto  plow  and  at- 
tachments to  secure  the  payment  of  the 
amount  adjudged  to  him  upon  his  cross-ac- 
tion. The  counterclaim  of  Gelum  for  the 
$500  cash,  paid  at  the  time  the  plow  was  pur- 
chased, the  freight  paid  thereon,  and  expens- 
es incurred  in  testing  the  plow,  simply  rep- 
resented an  unsecured  demand  against  ap- 
pellant. The  case  presents  no  aspect,  justi- 
fying the  establishiag  of  an  equitable  Uen 
upon  the  plow  to  secure  its  payment.  If  ap- 
pellant were  insolveat,  that  possibly  would 
present  a  case  where  equity  would  intervene 
and  establish  a  lien  to  secure  the  payment 
of  the  counterclaim.  Such  was  the  case  in 
Hall  v.  Bank,  143  Wis.  308,  127  N,  W.  989, 
cited  by  appellees.  That  is  the  distinguish- 
ing feature  of  that  case.  We  do  no't  regard 
the  fact  of  appellant's  nonresidence  as  rais- 
ing any  equity  in  appellee's  favor  sufficient 
to  justify  the  establishment  of  a  lien  upon 
the  plow  and  attachments.  In  35  Cya  612, 
it  is  said: 

"It  has  also  been  held  that  the  buyer  has  a 
lien  on  the  goods  for  advances  made  in  the  pur- 
chase price,  and  that,  in  an  action  to  recover  the 
Surchaae  price  on  a  rescission  of  the  contract,  a 
en  to  secure  such  payment  is  properly  decreed" 
(citing  two  Kentucky  cases). 

It  will  be  noted  that  Gyc.  does  not  give  its 
indorsement  to  this  holding,  but  merely 
states  the  fact  that  it  has  been  so  held.  The 
other  authorities  cited  by  appellee  simply  re- 
late to  general  principles  of  equity  Jurispru- 
dence, and  have  no  special  pertinency  to  the 
question  here  considered.  The  court  erred 
in  establishing  and  foreclosing  this  lien,  and 
the  Judgment  In  that  particular  will  be  re- 
formed. 

Reformed  and  affirmed. 

On  Rehearing. 

In  passing  upon  the  twenty-fourth  assign- 
ment, it  was  said  in  the  original  opinion  that 
there  was  no  error  in  refusing  to  submit  spe- 
cial issue  ^o.  9,  requested  by  appellant,  be- 
cause there  was  no  attempt  to  recover,  and 
no  recovery  allowed  for,  any  damage  arising 


from  defectlye  parts.  On  the  motion  for  re- 
hearing our  attention  Is  called  to  tiie  fact 
that  a  recovery  was  sought  by  A.  T.  Oelum 
for  such  damages.  The  oplni<n  Is  here  cor- 
rected in  that  particular.  Appellant  admits, 
however,  that  no  recovery  was  allowed  for 
such  items.  In  imssing  upon  the  assignment, 
it  may  be  farther  remarked  that  the  issue 
concerned  merely  a  minor  evidentiary  fact. 
The  issue  reads: 

"Did  A.  T.  Gelum  return  the  defective  parts  of 
the  auto  plow  charged  for  in  his  Exhibit  A  to 
plaintiff  aa  requested  in  the  order  for  said  plow?' 

The  motion  for  rehearing  has  been  care- 
fully considered,  and  the  condnsion  reached 
that  a  correct  disposition  of  'the  appeal  was 
made  in  the  original  opinion,  and  that  the 
motion  should  be  OTwrnled. 

It  Is  so  ordered. 


ILLINOIS   BANKERS'   LIFE   ASS'N  t. 
DODSON.     (No.  T589.) 

(Court  of  Civil  Appeals  of  Texas.    Dalhia.     Oct. 
28,  1916.    Rehearing  Denied  Dec.  9,  1916.) 

1.  Inbttbahcb  «s9S73(1)— SouoiTiKa  Agsnt— 
Powers— EsTOPPBX. 

If  an  insurance  agent  sent  out  by  his  com- 
pany to  solicit  applications  states  to  a  person 
that  the  insurance  will  cost  a  stated  sum  per 
year  and  he,  induced  by  and  relying  thereon, 
pays  the  stated  amounts,  which  the  company 
accepts,  and  issues  the  policy  without  inform- 
ing him  in  any  way  whatever  that  the  sum  paid 
is  not  a  full  year's  premium,  the  company  is  es- 
topped to  assert  forfeiture  for  nonpayment  of  an 
assessment  of  which  insured  had  no  notice. 

[Ed.  Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  g  947;  Det  Dig.  <S=>873(1).] 

2.  Insubance  ®=»183— Powkbs  of  Souoitiko 
Agents — Implied  Powebs. 

An  insurance  agent  soliciting  insurance  and 
obtaining  applications,  collecting  premiums  and 
deUveriog  policies  has  implied  authority  to  state 
to  applicants  with  binding  effect  on  the  insurer 
what  the  amount  of  the  annual  premium  will  be. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  894;    Dec.  Dig.  <»=>183.] 

3.  Insttrancx  4=3629(2)  —  Pusadiito  —  Sxir- 

WICIBTHCY. 

Allegations  of  petition  that  a  certain  agent 
procured  deceased  to  take  out  a  policy,  stating 
to  him  tbat  the  premium  would  be  $20  per  year, 
that  such  agent  delivered  the  policy  wlUioat  no- 
tifying insured  that  the  premium  would  be 
greater  than  originally  stated,  sufficienUy  td- 
leged  the  authority  of  the  agent  to  bind  the 
company  by  his  statements  as  to  what  the  pre- 
mium would  be. 

[Ed.   Note.— For   other  esses,  see   Insurance, 
Cent.  Dig.  g  1584;   Dec.  Dig.  «=»629(2).] 

4.  INSIJBANOB    «=3665(2)— Actions— AUTHOa- 
ITT  OF  Soliciting  Aoeniv-Evidenck. 

Evidence  held  to  show  that  the  agent  solicit- 
ing insurance  had  power  to  hind  insurer  by  a 
statement  of  what  the  annual  premium  would  be. 
[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  g  1709;    Dec.  Dig.  <&=>ae5(2).] 

5.  Insitbanob  <S=9l31(3)  —  Cohbidkbation  — 
Waives  of  Kkpresentations. 

Where  the  soliciting  agent  for  insurance 
represented  that  the  annual  premium  would  be 
a  certain  sum,  whereas  the  by-laws,  by  refer- 
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enoe  iseorporated  in   the  policy,   prorided  for 

aas«8smenta,  the  fact  that  the  representation 
was ,  oral  and  preceded  delivery  of  the  policy 
which  was  accepted  and  retained  without  ob- 
jection is  of  no  aeriona  consequence. 

[Ed.  Note.— For  other  oaaea,  see  Insorancak 
Cent.  Dig.  {  200;    Dec.  Dig.  <S=>131(8).] 

6.  Pbinoipal  and  Aoknt  «=»116(1)— Powkbs 

OF    AQENT— lUPUED     POWEBS. 

Powers  of  an  apent  are  prima  facie  coex- 
tensive with  the  business  Intrusted  to  his  care, 
and  will  not  be  narrowed  by  limitations  not 
communicated  to  the  person  with  whom  he 
deals. 

[Ed.  Note.— ITor  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {  377;  Dec.  Dig.  «=»116(1).] 

7.  WITNKSSSS  ®=»192  —  COMPETICNCY  —  HUS- 
BAND AND  Wrri!— OoKFiDiarriAL  Cokhuni- 

CATIONB. 

In  an  action  by  the  wife  on  a  policy  on 
her  husband's  life,  her  statement  as  to  what  the 
husband  said  when  he  delivered  the  policy  to 
her  as  to  the  time  when  the  premium  wonld  be 
due  is  not  objectionable  as  a  coDfidential  com- 
munication. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  73&;   Dec.  Dig.  «=»192.] 

8.  Evidence  «=»317(4)— HEAaai-T. 

Such  testimony  was,  however,  hearsay  and 
incompetent. 

(Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  f  U77;    Dec.  Dig.  «s>317(4).] 

9.  Btidknce  «s>S70(3)  —  Cokporatk  Bkcobds 

— AOIOSSIBILIXT. 

In  an  action  against  a  foreign  insurance 
company  on  its  poUcy,  the  record  of  an  assess- 
ment passed  at  a  meeting,  signed  by  the  presi- 
dent and  secretary,  is  admissible  in  evidence 
«nder  Kev.  St.  1911,  art.  3713,  providing 
that  the  records  of  any  company  incorporated 
within  the  state  shall  bie  competent  evidence  in 
a  proceeding  to  which  the  corporation  is  a  par- 
ty and  in  view  of  the  presumption,  in  the  ab- 
sence of  proof  of  the  statute  of  the  corporation's 
dcmicile,  that  such  statute  was  the  same  as 
|ir«vtdled  in  Texas. 

TEi.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  1562;    Dec.  Dig.  <S=>370(3).] 

10.  EVIDBNCB    «=»370(3)    —    GOBFOBATB    RXO- 

OBDs— Admissibility. 
To  render  such  certificate  admissible  it  was 
not  essential  to  prove  that  the  signers  were  the 
president  and  secretary   c^  the  corporation  or 
that  the  sigjaatures  were  theirs. 

[BSd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1662;   Dec.  Dig.  <S=»370(3).] 

U.  INSUBANCK    «=»602,    643(1)— Refusai.   to 
Pat  on  Demand— Pbnaltt— Demand— Suf- 

7ICIXN0T. 

The  demand  b^  the  beneficiary  for  payment 
of  a  disputed  daim  on  a  policy  of  life  insur- 
ance, sufficient  to  entitle  him  to  recover  12  per 
cent,  damages  and  attorney's  fee,  may  be  made 
after  bringfiic  action  on  the  policy  and  be  shown 
by  amendment 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  H  1498,  1587;  Dec  Dig.  «=>602, 
643(1).] 

Error  from  District  Court,  Dallas  County ; 
Kenneth  Foiee,  Judge. 

Action  by  Eugenia  Dodson  against  the  Il- 
linois Bankers'  Life  Association.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Hugh  W.  Peck,  of  Dallas,  for  plaintiff  in 
error.  Locke  &  Locke,  of  Dallas,  for  defend- 
ant in  error. 


TALBOT,  J.  Eugenia  Dodson,  the  defend* 
ant  in  error,  who  will  hereinafter  be  desig- 
nated as  plaintiff,  brought  this  suit  against 
Illinois  Bankers'  Life  Association,  plaintiff  In 
error,  who  will  hereinafter  be  called  defend- 
ant, to  recover  on  a  policy  of  insurance  of 
$1,000  Issued  by  the  defendant  on  the  life  of 
George  W.  Dodson,  plaintiff's  husband,  pay- 
able to  plaintiff.  The  death  of  George  W. 
Dodson  occurred  within  the  first  policy 
year.  The  defendant  defended,  on  the 
ground  that  an  assessment  claimed  to  have 
be^t  levied  about  six  months  after  the  policy 
was  issued  had  not  been  paid.  The  plaintiff 
denied  that  any  such  assessment  had  been 
levied,  and.  pleaded  that  neither  she  nor  her 
husband,  George  W.  Dodson,  bad  any  notice 
of  any  such  assessment,  that  neither  the  pol- 
icy nor  any  paper  delivered  to  them  gave  any 
Information  of  such  assessment,  but  that,  on 
the  contrary.  It  was  represented  by  the  agent 
of  the  defendant  that  the  sum  paid  by 
George  W.  Dodson  on  the  issuance  of  the  pol- 
icy carried  the  policy  for  a  year,  and  that 
this  representation  was  made  by  defendant's 
agent  as  a  part  of  and  in  pursuance  of  a 
fraudulent  scheme  ooncelved  and  executed 
by  the  defendant  to  obtain  policy  holders. 

The  case  was  tried  with  the  aid  of  a  jury 
and  submitted  on  special  Issues.  On  the  find- 
ings of  the  jury,  which  were  favorable  to  the 
plaintiff,  judgment  was  rendered  in  favor 
of  the  plaintiff  for  11,371.24,  of  which  |1,- 
051.24  represented  the  principal  of  the  policy 
sued  on  and  the  interest  accrued  thereon, 
$120  statutory  penalties,  and  $200  an  agreed 
reasonable  attorney's  fee.  The  defendant's 
motion  for  a  new  trial  being  overmled.  it 
brought  the  case  to  this  court  by  writ  of  er- 
ror. 

The  defendant's  assignments  of  error  from 
1  to  8,  IncIuslTe,  complain  of  the  court's 
action  In  OTermltng  special  exceptions  urged 
to  plaintiff's  pleadings.  The  plaintiff  alleged, 
among  other  things,  that  the  deceased,  George 
W.  Dodson,  was  Induced  to  apply  to  the  de- 
fendant for  the  policy  sued  on  by  one  H.  Cap- 
ers, a  duly  authorized  agent  of  the  defendant; 
that  the  said  Capers  r^resented  to  the  said 
Dodson  that  said  insurance  would  cost  him, 
or  require  the  payment  of  premiums  by  him, 
of  only  the  sum  of  f20  per  year,  but  that  at 
the  beginning  of  the  first  year  he  would  be 
required  also  to  execute  two  notes  of  $10 
each  due  in  one  and  two  years  for  a  guaranty 
fund;  that  the  said  Dodson,  induced  by  said 
representation,  agreed  to  apply  to  the  de- 
fendant for  said  policy,  and  did  so  apply,  and 
was  examined  by  the  defendant's  medical  ex- 
aminer, and  thereafter  the  policy  in  suit  was 
delivered  to  him  by  the  defendant,  acting 
through  Its  said  agent,  H.  Capers;  that  the 
said  Dodson  thereupon  executed  to  the  de- 
fendant and  delivered  to  It  through  its  said 
agent  his  two  notes  for  $10  each  due  In  Janu- 
ary, 1914,  and  January,  1915,  for  the  guaran- 
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ty  fund  ai  aforesaid,  and  shortly  thereafter 
'  paid  to  the  defendant  through  Its  said  agent 
the  sum  of  $20  as  and  for  the  premlnm  for 
the  first  year  In  pursuance  of  the  representa- 
tions of  the  said  agent  and  the  recital  In  said 
policy,  which  was  that  the  same  was  Issued 
In  consideration  of  the  sum  of  $20  paid  by 
the  said  Dodson;  that  the  defendant  did  not 
then,  or  at  any  time,  through  the  said  agent, 
Capers,  or  any  other  agent  or  officer,  either 
orally  or  In  writing,  notify  or  Inform  the  said 
Dodson,  or  notify  or  Inform  the  plaintiff  dur- 
ing the  life  of  the  said  Dodson,  that  said 
representation  of  said  Gapers  was  Incorrect 
Or  that  any  sum  whatever  would  be  due  from 
him  on  account  of  said  policy  prior  to  the 
expiration  of  one  year  from  the  date  there- 
of; that  the  policy  delivered  to  the  said  Dod- 
son contained,  aside  from  the  recital  men- 
tioned above,  no  mention  of  the  amount  or 
date  of  premium  i)ayment,  and  especially  con- 
tained nothtog  In  any  wise  repugnant  to  or 
Inconsistent  with  the  representation  of  the 
said  Gapers;  that  It  Is  true  that  it  contained 
a  provision  that  the  charter  and  by-laws  of 
the  defendant  association  should  be  a  part 
of  the  contract,  and  that  upon  the  failure 
of  the  said  Dodson  to  pay  the  calls  levied 
within  the  time  allowed  by  the  by-laws  of  the 
defendant  the  policy  should  be  forfeited  and 
all  rights  to  any  share  or  interest  in  the  guar- 
anty tund  or  other  property  of  the  defendant 
should  cease  absolutely  at  the  expiration  of 
the  time  within  which  such  payment  should 
be  required  to  be  made;  but  no  copy  of  the 
charter  or  by-laws  was  delivered  to  the  said 
Dodson,  and  he  believed,  and  had  a  right 
to  believe,  that  such  by-laws  provided  for  the 
payment  of  premiums  or  calls  only  as  the 
said  Gapers  had  represented  as  aforesaid; 
that  the  plaintiff  does  not  know  what  pro- 
visions are  contained  in  said  charter  and  by- 
laws, and  has  no  Information  ooncemlng 
the  contents  of  the  same  except  as  the  de- 
fendant has  undertaken  to  state  them  in  the 
letters  hereinbefore  set  oat;  that  the  plaintiff 
has  never  seen  a  copy  of  said  charter  or  by- 
laws, and  though,  through  her  attorneys,  she 
has  often  requested  of  the  defendant  and  its 
agents  a  copy  of  the  same,  the  defendant  and 
its  agents  have  failed  and  refused  to  furnish 
her  with  the  same ;  that  no  notice  whatever 
was  received  by  the  said  Dodson  or  by  the 
plaintiff  of  any  call  levied  or  premium  due 
at  any  time  after  the  issuance  of  said  policy, 
and  both  the  said  Dodson  and  the  plaintifl 
fully  believed  that  said  policy  was  fully  paid 
for  one  entire  year  from  the  date  of  its  is- 
suance; that  if  any  notice  had  been  given, 
either  to  the  said  Dodson  or  to  the  plaintiff, 
of  any  call  properly  levied  and  really  due 
from  the  said  Dodson  or  the  plaintiff  under 
the  charter  or  by-laws  of  the  defendant,  the 
same  would  have  been  promptly  paid. 
Wherefore  said  policy  was  in  full  force  at 
the  time  of  the  death  of  the  said  George  W. 
Dodson  on  July  7,  1913,  as  aforesaid. 


These  allegations.  It  is  asserted,  aie  de- 
fective and  InsufBcient:  (1)  Because  it  is  not 
alleged  that  the  said  Capers  was  authorized 
to  enter  into  such  an  agreement  with  the  said 
George  Dodson,  or  any  agreement  or  contract 
other  than  to  receive  the  application  for  said 
policy,  and,  if  authorized,  how  was  he  so 
authorized?  (2)  because  the  representations 
and  agreements  therein  alleged  were  merged 
into  and  became  a  part  of  the  contract  sned 
on;  0)  because  said  policy  having  been  de- 
livered to  the  Said  assured,  George  Dodson, 
and  the  same  having  been  acquiesced  In  and 
acc^ted  by  him  as  the  basis  of  the  insur- 
ance contract,  the  assured  had  waived  any 
representations  made  by  the  said  agent  or 
any  agreement  had  with  the  said  Gapers 
contrary  to  the  stipulations  set  out  In  said 
policy,  and  is  now  estopped  from  pleading 
same  to  vary  the  terms  of  said  contract ;  (4) 
because  said  policy  having  been  delivered  to 
assured,  and  the  assured  having  accepted 
same,  plaintiff  is  now  estopped  from  setting 
up  any  belief,  undeistanding,  or  agreement 
other  than  is  expressed  by  the  application 
and  the  terms  of  the  policy ;  (C!)  because  the 
doctrine  of  estoppel  has  no  application  where 
a  statement  relates  to  a  written  contract  yet 
to  be  made  and  entered  tuto,  and  because  the 
Insured,  having  executed  the  application  tor 
insurance,  had  notice  of  the  limited  authority 
conferred  on  the  agent;  (6)  because  plaintiff 
does  not  allege  that  defendant  corporation 
had  conferred  authority  on  said  Capers 
which  would  empower  and  authorize  him  to 
change  the  rate  and  time  of  payment  of  pre- 
mium due  defendant  for  said  insurance:  (7) 
because  the  application  signed  by  Insured 
seeking  to  obtain  said  insurance  gave  in- 
sured notice  that  premiums  were  collected  on 
"calls"  of  defendant,  and  gave  the  insured 
notice  that  the  premiums  collected  each  year 
were  not  certain,  fixed,  and  definite  sums,  trat 
were  paid  on  assessments  or  calls  levied  by 
directors  of  defendant,  and  because  said 
application  gave  insured  notice  of  the  limited 
authority  conferred  on  said  Capers. 

[1]  We  think  the  exceptions  of  the  defend- 
ant were  properly  overruled.  It  Is  well  said 
by  counsel  for  the  plaintiff  in  bis  counter 
proposition  that: 

"When  an  agent  is  sent  out  by  his  company  to 
solicit  applications  for  insurance  from  members 
of  the  public  and  to  advise  them  what  such 
insurance  will  cost,  and  does  state  to  a  particu- 
lar member  of  the  public  that  it  will  cost  him 
so  much  per  year,  and  he,  induced  thereby,  and 
relying  tuereon,  makes  application  and  pays 
what  the  agent  tells  bim  the  insurance  will  cost 
him  for  the  first  year,  and  the  company  accepts 
the  money  and  issues  the  policy,  and,  by  no  pro- 
vision in  its  policy  or  any  other  paper  delivered 
to  him,  and  by  no  communication,  written  or 
oral,  informs  hun  that  any  payment  will  be  due 
by  him  in  less  than  one  year,  the  company,  on 
his  death  within  the  year,  is  estopped  to  assert 
the  forfeiture  of  such  policy  for  nonpayment  of 
an  assessment  levied  within  the  year  of  whitdi 
he  had  no  notice  of  any  kind.  Especially  is 
this  true  when  the  company,  for  the  further- 
ance of  its  business,  has  adopted  forms  of  pa- 
per and  a  eonise  of  bosineaa  delibefatdly  de- 
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signed  to  withhold  from  him  knovIedM  of  saeh 

intended  assessment  until  he  is  formally  advised 
thereof  by  receipt  of  a  demand  for  payment." 

This  Is  but  stating  tbe  weU-eatablisIied 
rule  of  equitable  estoppel,  and  the  facts  dis- 
closed by  the  record  present  a  case  tor  the 
operation  of  that  doctrine. 

[2]  As  pointed  out  by  the  plaintiff,  the 
agent,  Capers,  was  appointed  by  the  defend- 
ant and  orally  authorized  to  solicit  Insur- 
ance, obtain  applications,  collect  premlams, 
and  dellTer  iMlldes,  and  there  seems  to  hare 
been  no  restrictions,  oral  or  written,  on  his 
authority.  That  he  was  expected  and  au- 
thorized to  state  the  cost  of  the  insurance, 
wUch  he  was  employed  to  solicit,  and  to  state 
when  and  what  premium  would  be  payable 
thereon,  is  a  dear  Implication  from  the  au- 
thority to  solicit  Insurance,  obtain  appllca- 
tlens,  and  collect  premiums.  Such  author- 
ity In  the  present  case  Is  not  based  on  Im- 
plication alone.  The  geoerti  agent  of  the 
defendant  testified,  In  effect,  that  It  was  ex- 
pected that  the  agent  would  make  such  state- 
ments and  that  he  was  authorized  to  do  so. 
Besides,  the  manual  of  instructions  placed 
In  the  agenfs  hands  contained  a  passage 
whereby  the  defendant  not  only  suggested, 
but  Instructed,  the  agent  to  state  to  a  pro- 
spective applicant  the  cheapness  of  the  Insur- 
ance offered.  Again,  It  seems  that  the  de- 
fendant relied  exduislTely  on  Its  agents  to 
present  the  facts  In  that  respect  to  an  ap- 
plicant; tor  It  Is  made  to  appear  that  It 
printed  no  literature  for  distribution  by  Its 
agents  explaining  the  cost,  and  particularly 
not  the  greater  charge  for  the  insurance  dur- 
ing the  first  year.  It  did  not  distribute  cop- 
ies of  Its  diarter  or  by-laws,  nor  place  any 
memorandum  or  notice  whatever  on  applica- 
tion, policy  or  other  paper,  delivered  either 
to  the  prospective  applicant  or  newly  ad- 
mitted member,  whereby  he  could  learn  when 
and  what  premiums  would  be  payable  on  the 
policy.  It  trusted  to  its  agent  to  Impart  all 
necessary  Information  on  that  subject  H. 
Capers,  the  agent  of  the  defendant  who  so- 
licited George  W.  Dodson  to  apply  for  the 
policy  of  insurance  Issued  to  him,  said: 

"The  first  thm^  I  told  him  was  the  price.  I 
usually,  in  solicitinK  insurance,  tell  the  man 
what  It  will  cost  a  year.  I  first  told  him  what 
It  would  cost* a  year,  and  then  I  expected  to 
tell  him^which  I  never  did— about  the  first  pre- 
mium being  for  only  six  or  eight  months,  or 
five  months.  Beally  I  had  met  George  out  nere 
at  the  tent  meeting  we  have  been  having,  and 
I  thought  I  would  explain  it  to  him,  but  I  never 
had  an  opportunity;  I  never  saw  George  to 
talk  to  mm  but  three  times  after  the  policy 
was  issued.  The  first  time  I  met  him,  I  told 
blm  what  would  be  the  annual  premium,  ex- 
actly what  It  would  cost  a  year,  toe  first  jump 
out  of  the  box.  I  told  Mr.  Dodson  what  bis 
poli(^  would  coat  him  for  the  first  year.  In 
soliciting  business  I  would  do  that  the  very  first 
thing,  and  then  get  down  and  negotiate,  and 
then  explain  further  about  the  other  premium 
afterwards." 

He  asserted,  however,  that  he  never  did 
tell  George  (Dodson)  that  (20  would  pay  the 
premium  tor  one  year. 


The  plaintiff,  Mn.  Bngetila  Dodaon,  testl- 
fledr 

"I  was  present  at  a  conversation  between  Mr. 
Dodson  and  Mr.  H.  Capers  regarding  the  iiaar- 
ance  policy.  That  conversation  occurred  at  our 
home,  3300  San  Jacinto  street,  dty  of  Dallas, 
Tex.  Then  was  no  one  else  present  except  the 
doctor  that  examined  Mr.  Dodson  for  the  in- 
surance. The  conversation  occurred  in  the  ev»- 
ning  after  supper.  It  is  rather  hard  for  me  to 
tell  exactly  the  conversation  that  occurred,  there 
was  so  much  said  on  different  subjects  and 
about  the  i)olicy,  but  the  main  thing  that  the 
agent  said  to  Induce  him  to  talie  the  policy 
was  on  account  of  the  cheapness  of  it.  He  said 
the  policy  would  cost  Mr.  Dodson  $20  a  year; 
that  was  to  pay  for  the  policy  one  year." 

[S-l]  We  conclude  sufDdent  authority  In 
the  agent  of  the  defendant  dealing  with  the 
deceased,  Dodson,  was  both  alleged  and  prov- 
ed, and  that  the  facts  that  the  representation 
made  In  the  case  was  oral,  and  that  It  pre- 
ceded the  delivery  of  the  policy  of  Insurance, 
and  that  the  policy  was  accepted  and  retain- 
ed without  objection  are  of  no  serious  conse- 
quence. 

[6]  It  Is  well-established  law: 

That  the  "powers  of  an  agent  are  prima  fade 
coextensive  with  the  business  intrusted  to  his 
care,  and  that  they  will  not  be  narrowed  by 
limitations  not  oommunieated  to  the  person  with 
whom  he  deals."  Union  Ins.  Co.  v.  Wilkinson, 
13  WalL  285.  20  L  Ed.  617;  22  Cyc.  1423; 
Amarillo  National  Life  Ins.  Co.  v.  Brown,  166 
S.  W.  658:  Shook  v.  Betail  Hardware  Mut 
Fire  Ins.  Co.,  154  Mo.  App.  884,  184  S.  W. 
58». 

In  Mutual  Life  Ins.  Co.  v.  Summers,  19 
Wyo.  441,  120  Pac.  185,  dted  by  the  plain- 
tiff, the  court.  In  discussing  the  authority 
of  the  agents  to  explain  the  proposed  con- 
tract Involved  In  that  case  said: 

"The  agents  were  furnished  with  blank  appli- 
cations for  insurance  by  the  defendant,  and 
were  acting  within  the  scope  of  their  autnority 
in  solidting  and  explaining  the  plan  of  the 
contract  which  they  were  offering  to  sell  to 

Slaintiffand  his  assignors.  They  represented  the 
efendant  as  fully  in  that  respect  as  its  presi- 
dent, and  were  dothed  with  apparent  authority 
to  do  so.  Whatever  knowledge  of  the  kind  and 
plan  of  insurance  agreed  upon  orally,  and  whicli 
should  have  been  correctly  carried  into  the 
written  application  and  reported  to  the  defend- 
ant (Jacoway  V.  Insurance  Co.,  49  Ark.  320,  S 
S.  W.  339),  would  be  imputed  to  the  defendant: 
for  its  agents  were  there  at  Its  instance,  with 
superior  knowledge  of  the  terminology  of  life 
insurance,  for  the  purpose  of  advising  and  di- 
recting the  plaintiff  and  his  assignors  ht  Qia 
matter  of  the  application.  Huestess  et'  al.  v. 
South  AtL  Ins.  Co.,  88  S.  C.  81,  70  B.  E.  408; 
Brim  v.  life  Ins.  Co.,  166  N.  0.  78,  70  &  B. 

In  Pflester  v.  Missouri  State  Life  Ins.  Co., 
86  Kan.  97,  116  Pac.  245,  the  company  de- 
fended on  the  ground  that  the  second  annual 
premium  had  not  been  paid.  The  plaintiff 
claimed  that  the  defendant's  agent  bad  rep- 
resented to  the  Insured  that  annual  premi- 
ums would  be  payable  on  the  policy  on  June 
14th  of  each  year,  or  within  30  days  of  grace 
thereafter,  and  that  by  fault  or  mistake  the 
date  had  been  oQierwise  fixed  In  the  policy. 
The  company  denied  the  authority  of  the 
agent,  and  urged,  as  the  defendant  does  In 
this   case,   that  the  Inmred   accepted,  the 
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policy  wltiMtut  bbJecUon  aiid  wm  condaded 
thereby.     The  court.  In  ruling  against  ttie 
contention  of  the  company,  said: 
"In  this  case  the  agent  had  authority  to  ne- 

fotiate,  write,  and  transmit  the  application, 
'or  those  purposes  hfe  had  all  the  power  the 
company  itself  possessed,  and  agreements  made 
with  him  as  to  what  the  terms  of  the  applica- 
tion should  be  were  made  with  the  company. 
It  was  the  agent's  duty  to  frame  the  application  | 
according  to  the  agreement  with  the  plaintiff, ' 
and  his  neglect  to  do  so  was  the  neglect  of  the 
company.  His  Imowled^e  of  the  agreement  was 
the  knowledge  of  his  principal,  and  consequent- 
ly, for  all  purposes  of  the  law.  the  defendant 
Imew  the  true  terms  of  the  application." 

In  the  present  case  we  think  it  was  within 
the  scope  of  the  agent's  actual,  as  well  as  his 
apparent,  authority  to  malce  representations 
concerning  the  cost  of  the  insurance  he  was 
offering  to  George  W.  Dodson,  and  the  au- 
thorities make  it  quite  clear  that  the  defend- 
ant is  responsible  for  the  representations  ac- 
tually made  by  him.  The  provision  of  George 
W.  Dodson's  application  for  the  insurance 
pleaded  by .  the.  defendant  as  precluding  the 
plaintiff  from  showing  the  representation 
made  by  the  agent  does  not  have  that  effect. 
This  proTlslon  of  the  application,  as  contend- 
ed by  plaintiff,  has  reference  to  statements 
of  an  insured  to  the  defendant  in  his  appli- 
cation and  in  the  medical  examiner's  report, 
and  not  to  statements  by  its  agent  to  an  in- 
sured. But,  if  this  were  not  true,  the  pro- 
vision would  be  unavailing  in  view  of  the 
evidence  of  the  positive  representation  and 
fraudulent  ccmcealment  introduced  in  this 
case. 

[7, 1]  It  Is  assigned  that  the  court  erred  in 
permitting  the  following  question  to  be  aslted 
the  plaintiff,  Eugenia  Dodson,  by  her  counsel 
while  she  was  testifying  In  her  own  behalf, 
and  her  answer  thereto,  namely : 
"What,  if  anything,  did  he  (Dodson)  say  to 

ou  at  the  time  he  gave  yon  the  pohcy?     A. 

le  just  handed  me  the  policy  and  said:  'Mama, 
pat  this  one  away;  we  won't  have  to  be  bothered 
paying  on  this  for  one  year,  and  the  others 
are  paid  by  the  month;'  and  so  I  put  it  with 
the  other  policies  and  locked  it  up.  He  (Dodson) 
said,  'We  won't  have  to  be  bothered  paying 
on  this  policy  for  a  year.' " 

This  testimony  was  objected  to  by  the  de- 
fendant on  the  grounds  tliat  it  was  Immate- 
[rlal  and  Irrelevant ;  that  It  was  a  confiden- 
tial pommuni  cation  between  husband  and 
:wlfe;  that  no  agent  ot  defendant  was  present 
when  said  communication  was  made,  and  the 
same  was  a  self -serving  declaration.  We 
think  the  objection  that  this  testimony  was  a 
confidential  communication  between  husband 
and  wife  is  not  well  talcen.  As  said  by  Mr. 
Wlgmore  in  his  work  on  Evidence,  $  2336: 

"The  essence  of  the  privilege  is  to  protect 
confidences  only,  and  if  the  communication  is 
not  intended  to  be  a  secret  one,  the  privilege 
has  00  application  to  it" 

Looking  to  the  subject'matter  of  the  com- 
jnunlcatloQ  admitted  in  this  case  and  the 
circumstftnces  under  which  It  was  made,  we 
think  it  should  be  held  that  it  was  not  a  con- 
'fldentlal,'declaratlon.i   But  It  occora  to  bs 


s 


that  It  was  hearsay,  and  as  sadi  was  Irrel- 
erant  and  Incompetent.  Whether  the  agent 
of  the  defendant.  In  soliciting  and  Inducing 
the  deceased,  George  W.  Dodson,  to  apply  for 
the  i)Ollcy  of  insurance  in  suit,  represented 
to  the  said  Dodson  that  the  Insurance  to  be 
obtained  thereby  would  cost  him  or  require 
the  payment  of  premiums  by  him  of  only  the 
sum  of  $20  per  year,  was  a  vital  Issue  in  the 
case,  and  the  declaration  of  the  platntlfiTs 
husband  to  her,  when  directing  her  to  pnt  the 
policy  away,  to  the  effect  that  "we  won't  have 
to  be  bothered  paying  on  this  for  one  year," 
was  very  material  testimony  tending  to  show 
that  such  representation  was  made ;  therefore 
it  cannot  be  said  the  testimony  was  barm- 
less,  and  we  think  it  should  have  been  ex- 
cluded. 

[1,10]  The  twelfth  assignment  of  error 
complains  of  the  court's  action  In  refusing  to 
admit  in  evidence  a  certified  copy  of  a  resolu- 
tion or  by-law  of  the  defendant  by  which  It 
expected  to  show  that  the  assessment  or  call 
No.  61,  for  the  nonpayment  of  which  tt  Is 
claimed  the  policy  sued  on  was  forfeited,  was 
a  valid  call,  having  been  duly  made  by  the 
board  of  directors  of  the  defendant  in  accord- 
ance with  the  authority  vested  in  them  by 
its  charter  and  by-laws.  The  document  of- 
fered and  excluded  purported  to  be  a  copy  of 
a  resolution  passed  at  a  meeting  of  the  direc- 
tors of  the  defendant,  held  at  Its  office,  at 
which  the  assessment  or  Call  in  question  was 
made,  and  attached  thereto  were  the  follow- 
ing certificates: 

"Moamoatfa,  HL,  Nov.  12, 1914. 

"I,  W.  A.  Sawyer,  do  hereby  certify  that  I 
am  the  secretary  of  the  Illinois  Bankers'  life 
Association,  a  corporation  organized  under  the 
laws  of  the  state  of  Illlntds;  that  as  snclt  secre- 
tary I  am  the  keeper  of  the  records  and  seal 
of  said  association. 

"I  hereby  further  certify  that  the  above  i> 
a  true  and  correct  copy  of  the  record  of  a  direc- 
tors' meeting  of  the  said  Illinois  Bankers'  lata 
Association  as  shown  by  the  records  on  file  in 
the  office  of  said  association. 

"In  witness  whereof  I  hereunto  affixed  my 
hand  and  seal  of  the  association  the  day  and 
year  above  written.  [Signed]  W.  A.  Sawyer, 
Secretary  of  lUinoifi  Bankers'  Life  Association. 

"I,  W.  H.  Woods,  do  hereby  certifir  that,  as 
pr^ident  of  said  association,  I  presided  at  the 
meeting  of  which  the  above  is  the  record  and 
that  the  acts  and  doing  of  said  greeting  are  cor- 
rectly recorded  above. 

''In  witness  whereof  I  hereunto  affixed  my 
hand  and  seal  the  day  above  written.  [Signed] 
W.  H.  Woods,  President  of  Illinois  Bankers 
Life  Assodatioa.    (L.  SJ" 

The  defendant  objected  to  the  Introdactioa 
of  this  document  on  the  grounds  that  It  was 
not  shown  that  the  signatures  attached  there- 
to were  the  genuine  signatures  of  W.  A_  Saw- 
yer and  W.  H.  Woods,  or  that  either  occupied 
the  official  position  indicated  at  the  time  of 
the  pr«tended  execution  of  the  document, 
that  there  was  no  testimony  that  such  a  reso- 
lotioa  was'  passed  by  the  board  of  directors 
of  defendant,  or  that  the  paper  contained  a 
true  copy  of  a  resolutioa' passed  1^  them,  and 
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tbat  saia  copy  waa  not  the  best  evldenoe  of 
the  action  of  the  directors. 

We  are  of  opinion  tbat  none  of  the  objec- 
tions urged  by  the  plaintiff  to  the  introduc- 
tion of  this  testimony  are  well  taken,  and 
that  its  exclusion,  If  no  other  reason  exists 
for  80  doing,  requires  a  reversal  of  the  case. 
ArUcle  3713  of  our  statute  {Bev.  St  1911) 
provides  that: 

"The  records  of  any  company  Incorporated 
under  the  provisions  of  any  statute  of  this 
state,  or  copies  thereof  duly  authenticated  by 
the  signature  of  the  president  and  secretary  of 
such  company,  under  the  corporate  seal  thereof, 
shall  be  competent  evidence  in  any  action  or 
proceeding  to  which  such  corporation  may  be 
a  party." 

The  defendant  Is  a  foreign  corporation, 
domiciled  in  the  state  of  Illinois,  and  we  are 
not  Informed,  by  the  record  sent  to  this  court 
what  the  statute  of  that  state  requires  of  a 
corporation  in  respect  to  preserving  a  rec- 
ord and  minutes  of  the  official  acts  of  its  di- 
rectors, and  In  the  absence  of  such  informa- 
tion the  statutes  of  this  state  whi(di  require 
such  records  and  minutes  to  be  made,  and 
which  authorize  the  Introduction  of  copies 
thereof  as  evidence,  must  be  applied.  This 
is  the  holding  of  the  Court  of  Civil  Appeals 
of  the  Third  District  in  this  state  in  the  case 
of  People's  Building  Loan  &  Savings  Ass'n 
T.  Chambers,  54  S.  W.  247,  and  meets  with 
the  approval  of  this  court  The  names  of  W. 
H.  Woods  and  W.  A.  Sawyer,  who  signed  the 
document  in  question  as  president  and  sec- 
retary, respectively,  of  the  defendant,  and 
certUed  tbat  it  was  a  true  and  correct  copy 
of  the  record  of  a  directors'  meeting  of  the 
Illinois  Bankers'  Life  Association,  the  de- 
fendant, appear  to  have  been  signed  to  the 
policy  in  suit  as  president  and  secretary,  r»- 
spectlvely,  of  the  defendant  association,  and 
there  Is  nothing  in  the  record  indicating  that 
they  did  not  hold  those  positions  when  the 
resolutiion  offered  in  evidence  and  excluded 
itpoa  the  objections  urged  by  the  plaintiff 
purports  to  have  been  passed  and  their  cer- 
tificates thereto  were  made.  Their  official 
positions  then  not  having  been  called  in  ques- 
tion, it  must  be  held  that,  under  the  statute 
of  this  state  and  the  presumption  that  the 
statute  of  the  state  of  Illinois  is  the  same 
upon  the  subject  involved,  the  resolution  was 
suffidently  authenticated  to  authorize  its  ad- 
mission in  evidence  for  the  purpose  for  which 
it  was  offered,  and  that  it  was  not  essential 
to  its  admissibility  to  prove  aliunde  the  cer- 
tificates attached  thereto  that  W.  H.  Woods 
was  the  president  and  W.  A.  Sawyer  the  sec- 
retary of  the  defendant,  and  that  the  signa- 
tures subscribed  to  said  resolution  and  cer- 
.  tiflcate  were  the  genuine  signatures  of  the 
said  Woods  and  Sawyer. 

[11]  It  is  further  assigned  that  the  court 
erred  in  awarding  to  plaintiff  the  attorney's 
fee  and  statutory  damages,  in  this  there 
was  no  error.    As  contended  for  by  plaintiff. 


die  demand  necessary  to  entitle  a  plaintiff, 
in  a  suit  like  this,  to  recover  12  per  cent 
damages  and  reasonable  attorney's  fee,  where 
the  defendant  has  failed  to  pay  the  loss  with- 
in 30  days  after  demand  therefor,  may  be 
made  after  the  institution  of  suit  and  the 
fact  of  such  demand  shown  by  an  amended 
petition  thereafter  filed.  Such  was  the  hold- 
ing of  this  court  in  Security  Trust  &  Life 
Ins.  Co.  V.  HaUem,  32  Tex.  Civ.  App.  134,  73 
S.  W.  554,  in  which  a  writ  of  error  was  de- 
nied by  the  Supreme  Court  and  in  Assurance 
Co.  V.  Sturdivant,  24  Tex.  Ov.  App.  331,  59 
S.  W.  61.  See,  also,  Iowa  Ufe  Ins.  Co.  v. 
Lewis,  187  U.  S.  335,  23  Sup.  Ct  126.  47  L. 
Eld.  204. 

There  are  several  assignments  of  error 
which  have  not  been  discussed.  Many  of 
these  assignments  have  been  disposed  of  ad- 
versely to  the  defendant's  contention  by  what 
has  already  been  said,  and  those  not  so  dis- 
posed of  do  not  disclose  reversible  error. 

For  the  reason  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


INTERNATIONAL  *  0.  N.  RT.  CO.  v.  REED. 

(No.  6724.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Nov.  29,  1916.) 

1.  Cabbixbs   «=»227(3)— Injtjbt  to  Cattle- 
Actions— Vabianoe. 

There  is  a  fatal  variance  between  a  petition 
alleging  injury  to  cattle  jolnt^  owned  by  the 
plaintiffs  and  praying  for  a  joint  recovery  and 
proof  of  a  separata  cause  of  action  in  favor  of 
each  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  956;  Dec.  Dig.  (8=9227(8).] 

2.  ABATiaiEKT  AND   REVIVAL   <5=»40— DISMISS- 
AL AND  Nonsuit  <S=358(1)— Pleading  <S=» 

22S— MlSJOIN  DE»— COBBEOnON . 

A  petition  which  states  two  separate  causes 
of  action  which  were  misjoined,  may  be  correct- 
ed by  exception  or  plea  in  abatement  subject  to 
the  discretion  of  the  court  or  by  dismissal  as  to 
one  of  the  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  M  205-211 ;  Dec.  Dig. 
^=340;  Dismissal  and  Nonsuit,  Cent.  Dig.  H 
184,  188;  Dec.  Dig.  <S=368(1);  Pleading,  Cent 
Dig.  I  219 ;    Dec.  Dig.  <Sa»m] 

S.  JUDOUKNT  <S=i>235  —  COPABXIXS  —  COBBSC- 
TION. 

The  variance  between  a  petition,  alleging  a 
joint  cause  of  action  in  favor  of  two  plabitiffs, 
and  proof  of  a  separate  cause  of  action  in  favor 
of  each  cannot  be  corrected  by  dismissing  the  ac- 
tion as  to  one  plaintiff  and  rendering  judgment 
for  the  other,  since  there  is  no  petition  authoriz- 
ing the  separate  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  H  414,  429 ;   Dec.  Dig.  «=3235.] 

4.  Judgment  iS=>235  —  Pabties  —  "Funda- 
mental Ebbob." 
Error  in  rendering  a  separate  judgment  for 
one  plaintiff  upon  a  petition  stating  a  joint  cause 
of  action  in  favor  of  two  {flaintiffs  is  fundamen- 
tal. 

[EM.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §§  414,  429;   Dec.  Dig.  «=»235.1 
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Appeal  from  Jim  Wdla  Gonoty  Court;  Ij, 
Broeter,  Judge. 

Action  by  J.  P.  Reed  and  anotber  against 
the  International  &  Oreat  Northern  Hallway 
Company  and  others.  Judgment  for  J.  P. 
Heed  against  the  International  &  Great 
Northern  Hallway  Company,  and  that  de- 
fendant appeals.    Reversed  and  remanded. 

Greer  &  Hamilton,  of  Laredo,  W.  R.  Per- 
kins, of  Alice,  and  Wilson,  Dabney  &  King, 
of  Houston,  for  appellant  Dougherty  & 
Dougherty  and  H.  S.  Bonham,  all  of  Beevllle, 
for  appellee. 

SWEARINGEN.  J.  This  Is  a  suit  Insfltat 
ed  by  appellee  to  recover  damages  arising 
from  negligence  in  handling  cattle  and  delay 
in  transportation.  The  cattle  were  shipped 
from  Hebbronvllle,  Tex.,  to  Ft  Worth,  Tex. 
There  was  no  contract  alleged,  except  one 
arising  from  delivery  of  the  cattle  to  the 
Texas-Mexican  Railway  Company  to  be  by  it 
delivered  to  appellant.  Receivers  of  appel- 
lant answered  by  general  demurrer  and  gen- 
eral denial.  The  cause  was  tried  before  the 
court,  without  a  Jury,  and  Judgment  was 
rendered  in  favor  of  appellee  for  $445.60, 
against  appellant  and  in  favor  of  the  Texas- 
Mexican  Hallway  Company  that  appellee  re- 
cover nothing  by  bis  suit 

[1]  There  Is  a  fatal  variance  between  the 
cause  of  action  alleged  and  the  one  proven 
as  appears  by  recitals  In  the  Judgment  ren- 
dered. The  petition  alleges  a  Joint  cause  of 
action ;  the  proof  shows  a  distinct  or  several 
cause  of  action.  The  proof  that  the  cause  of 
action  is  several,  and  not  Joint,  is  stated  by 
the  appellee  in  the  motion  to  reform  .the 
Judgment,  which  motion  was  granted  by  the 
court,  and  the  proof  of  a  several  cause  of  ac- 
tion further  appears  In  the  recitals  of  the 
Judgment.  That  the  allegation  Is  of  a  Joint 
cause  appears  from  the  fourth  and  eleventh 
paragraphs  of  the  petition,  as  well  as  in  the 
prayer,  which  are  here  quoted. 

"(4)  Plaintifis  further  represent  to  the  court 
that  heretofore,  on  or  about  the  27th  day  of 
April,  1914,  they  delivered  to  defendant  Texas- 
Mexican  Railway  Company,  in  good  condition, 
at  Hebbronvllle,  Tez.,  a  station  on  said  defend- 
ant's line  of  railway,  a  shipment  of  163  head 
of  cattle  for  transportation  by  said  defendant 
Texas-Mexican  Railway  Company  and  its  code- 
fendanta  herein,  from  Hebbronvllle,  Tex.,  to 
Ft  Worth,  Tex. 

"(11)  Premises  considered,  plaintiffB  say  that 
by  reason  of  defendants'  negligence  in  handling 
•aid  shipment  of  cattle  so  roughly,  and  In  negli- 
gently delaying  said  shipment  of  cattle  as  herein- 
above set  out,  they  have  been  damaged  in  Ute 
sum  of  f  700. 

"Wherefore,  plaintUfs  pray  that  defendants  be 
cited  to  appear  and  answer  to  this  petition,  and 
that  upon  final  trial  plaintiffs  have  Judgment  for 
their  damage  in  the  sum  of  $700,  together  with 
legal  interest  thereon,  for  costs  of  snit  and  for 
such  other  relief  eensral  and  special  as  they  may 
be  entitled  to  in  law  or  in  equity." 

The  second  paragraph  of  plaintiffs'  motion 
to  reform  the  Judgment  is  as  follows: 

"That  it  appeared  upon  the  trial  of  said  cause 
that  the  cause  of  action  of  W.  A.  Heed  was  septp 


rate  and  distinct  from  diat  of  J.  P.  Seed,  and 
that  ^Ialntif(  W.  A.  Reed  was  not  a  proper  party 
to  the  said  suit  of  plalnUfC  3.  P.  Reed." 

The  trial  court  granted  the  plaintiffs'  mo- 
tion to  reform  the  Judgment,  and  thereafter 
in  accordance  therewith  entered  the  final 
Judgment  In  wlildi  the  following  statement 
Is  made: 

"The  court  having  heard  the  pleadinn  and 
the  evidence  and  argument  of  the  counsel,  is  of 
the  opinion  that  the  cause  of  actirai  of  plaintiff 
3.  P.  Reed  is  separate  and  distinct  from  that  of 
W.  A.  Reed,  and  that  said  causes  of  action  are 
improperly  joined  in  the  suit  and  that  the  canae 
of  action  of  W.  A.  Reed  should  be  dismissed.  It 
is  therefore  ordered,  adjudged,  and  decreed  that 
this  cause  be  dismissed  as  to  plaintiff  W.  A. 
Heed,  and  that  all  such  costs  as  have  been  incur- 
red in  this  case  by  such  plaintiS  be  adjudged 
against  said  W.  A.  Reed.  *  *  *  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  plain- 
tiff J.  P.  Heed  do  have  and  recover  of  and  from 
the  defendant  International  &  Great  Northern 
Railway  Company  the  sum  of  $445.50,  and  all 
costs  of  this  snit  not  otherwise  herein  adjndged." 

The  error  apparent  from  the  record,  as 
Indicated  by  the  torching  excerpts,  la  not 
one  of  misjoinder  of  two  distinct  causes  of 
action  by  two  separate  plaintiffs;  but  la  a 
fatal  variance  between  the  allegata  and  pro- 
bata. There  la  no  allegation  In  the  petition 
that  will  admit  the  testimony  Introduced  and 
support  the  Judgment  rendered.  There  is  no 
pleading  upon  which  to  base  the  Judgment 
The  petition  alleges  a  Joint  cause  of  action, 
and  prays  for  a  Joint  recovery.  The  evi- 
dence and  Judgment  support  a  several  cause 
of  action.  In  the  petition  J.  P.  Reed  and  W. 
A.  Reed  appear  to  have  owned  the  cattle 
Jointly.  The  proof  and  Judgment  flatly  con- 
tradict this  allegation  of  Joint  ownership. 
The  attempt  to  dismiss  W.  A.  Heed,  one  of 
the  original  plaintiffs,  from  the  suit  did  not 
amend  the  jietltlon  upon  whlcb  alone  the 
Judgment  could  be  based. 

[2]  Had  the  petition  alleged  the  cause  of 
action  in  favor  of  J.  P.  Heed,  and  had  also 
separately  alleged  a  cause  of  action  in 
favor  of  W.  A.  Reed,  It  would  have  alleged 
two  distinct  causes  of  action.  Texas-Mexi- 
can Ry.  V.  Lewis,  99  S.  W.  577.  There  would 
then  have  been  a  misjoinder  of  actions  that 
could  be  corrected  by  exception  or  plea  In 
abatement  subject,  however,  to  the  discre- 
tion of  the  trial  court  Craddock  v.  Goodwin, 
54  Tex.  678;  M.,  K.  &  T.  Ry.  Co.  of  Ttexas 
V.  Ellas,  184  S.  W.  312 ;  Texas  Pleading  with 
Forms  (1893)  {  439. 

Or  the  misjoinder  could  have  been  remedied 
by  a  dismissal  as  to  one  of  the  mlajolned 
causes  of  action.  Railway  ▼.  Lewis,  99  S. 
W.  677;  Marshall  t.  Waldrop,  141  S.  W.  316. 

[S,  4]  After  correcting  the  misjoinder  by 
dismissal  of  one  of  the  two  distinctly  plead- 
ed causes  of  action,  there  would  still  remain 
In  the  original  petition  a  sufficient  allega- 
tion upon  which  to  found  the  Judgment  for 
the  plaintiff  not  dismissed.  In  the  case  at 
bar  the  petition  alleged  a  Joint  cause  of 
action  in  favor  of  3.  P.  Reed  and  W.  A.  Reed. 
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After  W.  A.  Reed  was  dismissed,  fhe  petition 
Btlll  alleged  a  Joint  cause  of  action  in  favor 
of  both  J.  P.  and  W.  A.  Reed,  and  there  was 
no  pleading  that  alleged  a  several  cause  of 
action  in  favor  of  J.  P.  Reed  alone.  The 
only  possible  way  to  have  changed  the  peti- 
tion upon  which  the  instant  case  was  tried 
was  by  amendment  of  the  petition  Itself. 
This  was  not  done.  Upon  the  original  peti- 
tion alleging  a  Joint  cause  of  action  in  J.  P. 
and  W.  A  Reed,  the  trial  court  had  no  au- 
thority to  render  a  Judgment  in  favor  of 
J.  P.  Reed  for  a  separate  and  distinct  cause 
of  acticm.  The  trial  court  did  this,  thereby 
committed  error,  and  the  error  is  funda- 
mental. In  Middlebrook  v.  Zapp,  73  Tex. 
31,  10  S.  W.  782,  Associate  Justice  Henry 
expressed  the  rule  of  law  applicable  to  the 
question  here,  as  follows: 

"It  is  an  elementary  rale  of  pleading  that  the 
allegata  and  probata  must  correspond,  and  that 
a  recovery  cannot  be  had  on  a  cause  of  action 
not  alleged  in  the  pleadings,  however  well  it  may 
be  supported  by  proof."  Longcope  v.  Bruce,  44 
Tex.  436;  Speake  v.  Prewitt,  6  Tex.  252;  Stach- 
ely  V.  Peirce,  28  Tex.  335;  Salhiae  v.  Wright,  11 
Tex.  572;  Paul  v.  Perez,  7  Tex.  345 ;  Walker  v. 
Lewis,  49  Tex,  125. 

In  the  case  of  Longcope  v.  Bruce,  44  Tex. 
436,  the  rule  la  expressed  in  these  words: 

"The  suit,  by  the  pleadings,  was  a  salt  by 
Bruce  and  Wynn;  and  if  the  proof  showed  that 
only  one  of  them  bad  an  interest  in  the  property, 
there  could  be  no  recovery,  because  the  proof 
would  not  have  sustained  the  case  made  in  the 
pleadihgs." 

In  support  thereof  the  following  cases  are 
cited:  Hall  v.  Jackson,  3  Tex.  305 ;  Thomp- 
son ▼.  Thompson,  12  Tex.  329;  Parker  ▼. 
Beavers,  19  Tex.  410.      . 

The  following  authorities  also  announce 
the  rule:  Western  Union  Telegraph  Co.  v. 
Smith,  88  Tex.  13,  SO  S.  W.  649;  Mann  v. 
Falcon,  25  Tex.  276 ;  Cooper  v.  Loughlln,  75 
Tex.  627,  13  S.  W.  87;  Morris  v.  Kasling,  79 
Tex.  145,  15  S.  W.  226,  11  L.  R.  A.  898; 
Gammage  v.  Alexander,  14  Tex.  418;  Brown 
V.  Martin,  19  Tex.  344 ;  Brlnkley  v.  Harkins, 
48  Tex.  225;  Krohn  T.  Heyn,  77  Tex.  819, 
14  S.  W.  130. 

Because  of  this  fundamental  error  the 
Judgment  must  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


SPANN  ▼.  CITY  OP  DALLAS  et  aL» 
(No.  7591.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

Oct  28,  1916.    Rehearing  Denied 

Dec  9,  1916.) 

1.  UUNIOIPAI.  OOBFOBATIONB  ®=»601— BUILD- 
IMG   OsDINAnOE   —   VAUDITT  -r   Retboao- 

TiVK  Chakaotbb. 
An  ordinance  of  the  city  of  Dallas,  restrict- 
ing the  erection  of  business  buildings  in  the 
resident  part  of  the  city  was  not  illegal  as  to 
plaintiff  because,  prior  to  the  passage  of  the 
ordinance,  plaintiff  had  asked  for  a  permit  to 
btdld   a   storehouse,   but  had   not   started   the 


erection  of  his  building,  dnce  to  be  retroactive 
the  ordinance  must  have  affected  some  vested  - 
right  of  plaintiff's. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  |  1333;  Dec.  Dig.  «s» 
601.] 

2.   MVNICIPAI,  COBFOBATIONS  «=a689  —  "PO- 
UOK    POWEB." 

Laws  essential  for  the  welfare,  good  order, 
and  proe^ritr  of  the  dtisens  resident  in  a  city 
fall  within  the  "police  power"  of  the  govern- 
ment 

[Bd.  Mote. — For  other  cases,  see  Munidpai 
Corporations,  Cent  Dig.  {(  1308,  1319;  Dec. 
Dig.  «=»589. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Police  Power.] 
8.  Municipal  Cobpobations  «=3591— Buiu>> 

IHG    ObDINANCB— GOKSTBUCnON. 

A  building  ordinance  of  the  city  of  DaUas, 
adopted  pursuant  to  City  Charter,  art  2,  {  1, 
subsec.  2,  which  provided  that  it  should  be  un- 
lawful to  locate  or  construct  any  business  house 
or  building  within  any  residence  portion  of  the 
city  except  with  the  consent  of  three-fourths  of 
the  proptnrty  owners  within  a  radius  of  300  feet 
etc.,  and  providing  that  application  for  permit 
should  be  accompanied  with  the  consent  of 
three-fourths  the  property  owners  within  300 
feet,  when  all  provisions  were  construed  to- 
gether, did  not  leave  the  final  decision  vrith 
three-ronrths  of  the  residents  of  any  district 
but  left  it  for  the  commissioners  to  determine 
whether  or  not  building  permit  should  issue. 

[Ed.  Note.— BV)r  other  cases,  see  Municipal 
Corporations,    Cent    Dig.    {    1310;     Dec.   Dig. 

4.  Municipal  Coepobatiohs  ®=»111(4)  — 
Building  Obdxnanos— Fabtial  iNVAUDirr. 
Though  a  section  of  a  building  ordinance 
providing  for  consent  of  property  owners  of  a 
residence  district  before  erection  of  a  business 
building  therein  be  obnoxious  to  the  Constitu- 
tion and  laws,  if  it  does  not  affect  the  other 
provisions  of  the  ordinance  presoribing  the 
character  of  buildings,  the  remaining  portions 
are  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {(  248-251;  Dea  Dig. 
®=»111(4).] 

6.  Municipal    Cobpobationb    «s>122(3)    — 

BUILDINQ  ObDINANOB  —  YAUDITT  —  BVI- 

dkncb. 
In  suit  by  property  owner  for  mandamus  to 
compel  issuance  of  bmlding  permit  and  for  in- 
junction restraining  interference  with  erection 
of  storehouse  in  city  of  Dallas,  despite  build- 
ing ordinance  of  the  city  regulating  erection  of 
business  buildings  in  residence  district  testi- 
mony that  the  location  of  suburban  stores  in 
residence  sections  detracts  from  comfort  and 
convenience,  and  destroys  value  of  the  home, 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  287;  Dec.  Dig.  «=» 
122(3).] 

Tblbot  J.,  dissenting. 

Appeal  from  District  Covit,  Dallas  County ; 
Kenneth  Foree,  Judge. 

Suit  for  writ  of  mandamus  and  for  writ 
of  injunction  by  John  R.  Spann  against  the 
City  of  DaUas  and  H.  J.  Emmins.  From  a 
Judgment  denying  the  writs,  plaintiff  ap- 
peals.   Judgment  affirmed. 

Read,  Lowrance  &  Bates,  of  Dallas,  for 
appellant  C.  F.  O'Donnell  and  Barry  Mil- 
ler, both  of  DaUas,  for  appellees. 
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RAINEX,  C.  3.  Jolin  R.  Spann,  appellant, 
instituted  this  suit  against  the  city  of  Dallas 
and  H.  J.  EmmlQs  for  tbe  writ  of  mandamus 
to  compel  the  issuance  of  a  building  )pei- 
mit  by  Emmlns  to  him  for  the  erection  of 
storeliouses  upon  lots  of  his  at  the  north- 
west comer  of  Ross  and  Fitzbugh  avenues 
in  the  city  of  Dallas,  and  for  a  writ  of  in- 
junction restraining  the  defendants  and  their 
agents  from  interfering  In  the  erection  of 
said  houses  or  arresting  him  for  engaging  in 
such  work.  A  hearing  was  had  and  the  writs 
of  mandamus  and  Injunction  were  denied, 
and  this  appeal  was  taken. 

On  May  17,  1915,  appellant  bought  the 
piece  of  ground  at  said  corner,  which  was 
vacant,  with  the  intention  to  erect  store- 
houses thereon,  and  learned  from  the  city 
attorney  that  there  was  no  law  prohibiting 
the  erection  of  same  on  such  lot.  Soon  there- 
after, during  the  first  part  of  June,  he  ap- 
proached Otto  Lang,  commissioner  of  streets 
and  buildings,  and  asked  for  a  permit  to 
build  such  a  house,  but  was  reused,  Lang 
stating  that  "we  are  waiting  to  hear  from  the 
other  citizens  in  that  neighborhood."  After- 
ward appellant  made  a  request  of  defendant 
Emmlns,  building  Inspector,  for  a  permit  to 
build  such  a  bouse,  wbldi  was  refused  by 
Emmlns  because  of  instructions  from  Lang, 
commissioner,  not  to  issue  it. 

On  July  19,  1916,  an  ordinance  was  adopt- 
ed by  the  dty  commissioners  prohibiting  the 
building  of  business  houses  in  the  resident 
part  of  the  city  without  the  application  was 
accompanied  with  the  consent  of  three- 
fourths  of  the  property  owners  within  a  ra- 
dius of  300  feet  of  the  center  of  such  location. 

Appellant  seeks  to  recover  in  this  action 
upon  two  theories: 

First:  "His  right  to  erect  BtorehouBes  upon 
hia  lot  is  a  valuable  property  right,  and,  hav- 
ing asserted  this  right  and  demanded  a  building 
permit  at  a  time  when  there  was  no  law,  either 
in  statute  or  ordinance,  forbidding  the  erection 
of  such  structures,  this  right  became  fixed  as 
of  the  date  when  he  first  applied  for  such  build- 
ing permit,  and  could  not  be  taken  away  or  lim- 
ited by  the  ordinance  thereafter  adopted  by  the 
dty,  and  be  is  entitled  to  a  writ  of  mandamns 
to  compel  the  issuance  of  the  building  permit, 
and  to  an  injunction  restraining  the  city  from 
interfering  with  his  building  operations,  with- 
out regard  to  the  ordinance  of  July  19,  1916." 

Second:  "The  ordinance  adopted  by  the  city 
July  19,  1915,  presents  no  obstacle  to  tbe  grant- 
ing of  tbe  relief  sought  by  the  plaintiff  because 
it  is  void  on  constitutional  and  other  grounds." 

[1]  These  theories  embody  all  the  right, 
if  any,  of  recovery  by  apiiellant  and  will  be 
treated  in  their  order.  The  first,  in  effect, 
invoked  the  principle  of  the  passage  of  the 
ordinance  of  July  19, 1915,  as  retroactive,  and 
therefore  did  not  afCect  his  right  to  erect  a 
storehouse  on  said  lot  For  the  ordinance  to 
be  retroactive  it  must  affect  some  vested 
right  of  appellant  in  the  use  of  the  lot  as 
be  desired  by  reason  of  his  intention  to  erect 
thereon  a  storehouse  and  make  application 
tor  a  permit  to  build  prior  to  the  passage  of 


the  ordinance.  The  ordinance,  as  passed, 
only  applied  to  property  In  its  then  condi- 
tion and  to  its  future  use.  The  appellant 
had  not  started  the  erectton  of  a  building  for 
use  as  a  storehouse,  and  we  see  no  difference 
in  Ills  ownership  of  said  lot  than  the  owner- 
ship of  any  other  dtisen  to  any  other  rest 
denoe  lot  in  tbe  dty  of  Dallas,  so  the  or- 
dinance is  not  illegal  In  that  respect,  and 
the  question  resolves  itself  into  his  second 
contention,  which,  in  effect,  is  that  it  was 
beyond  the  powers  of  tbe  board  of  oommis- 
sloners  to  enact  sach  an  ordinance  as  liere 
relied  on  by  the  defendants,  which  prohibits 
the  erection  of  buildings  for  business  par- 
poses  under  certain  restrictions. 

[2-4]  The  diarter  of  the  dty  of  Dallas  was 
granted  it  by  the  Legislature  of  the  state  of 
Texas,  and  its  authority  to  act  in  this  matter 
was  given  it  by  subsection  2  of  section  1,  art. 
2,  of  its  charter,  which  provides: 

"The  city  of  Dallas  shall  have  power  to  enact 
and  to  enforce  ordinances  necessary  to  protect 
health,  life  and  property  and  to  prevent  and 
summarily  abate  and  remove  nuisances,  and  to 
preserve  and  enforce  the  good  government,  or- 
der  and  security  of  the  city  and  its  inhabitants; 
to  protect  the  lives,  health  and  property  of  the 
inhabitants  of  the  said  city;  and  to  enact  and 
enforce  any  and  all  ordinances  upon  any  sab- 
Ject:  Provided,  that  no  ordinance  shall  be  enact- 
ed inconsistent  either  with  tbe  laws  of  the  state 
of  Texas,  or  inconsistent  with  the  provisions 
of  this  act:  And  provided,  further,  that  the 
specification  of  particular  powers  herein  author- 
ised shall  never  be  construed  as  a  limitation  up- 
on the  general  powers  herein  granted,  it  being 
intended  by  this  act  to  (rrant  and  bestow  upon 
the  inhabitants  of  the  city  of  Dallas  full  pow- 
er of  self  government,  and  it  shall  have  and 
exercise  all  powers  of  munidpal  government 
not  prohibited  by  this  charter,  or  by  some  gen- 
eral law  of  the  state  of  Texas,  or  by  the  pro- 
visions of  the  Constitution  of  the  stoto  of 
Texas." 

This  clause  of  the  diarter  was  evidently 
Intended  by  the  Legislature  to  empower  the 
dty  of  Dallas  to  pass  all  laws  essential  for 
the  welfare,  good  order,  and  prosperity  of  the 
dtizens  resident  therein.  Such  laws  tall 
within  what  is  known  as  the  police  powers 
of  the  government.  The  extent  to  which 
tbe  police  powers  of  the  government  will  be 
carried  in  the  enforcement  of  the  welfare 
of  its  dtizens  is  not  susceptible  of  precise  de- 
termination, but  It  must  be  limited  to  exigoi- 
des  of  each  case.  In  the  case  of  Sligb  v. 
Kirkwood,  237  U.  S.  62,  86  Sup.  Ct  501,  59 
L.  Ed.  836,  where  the  question  of  police  pow- 
ers was  Involved,  in  an  opinion  by  If  r.  Jus- 
tice Day,  the  court  said: 

"The  limitations  upon  tbe  police  power  are 
hard  to  define,  and  Its  far-reaching  scope  has 
been  recognized  in  many  dedsions  of  this  court. 
At  an  early  day  it  was  held  to  embrace  every 
law  or  statute  which  concerns  the  whole  or  any 
part  of  the  i>eopIe,  whether  it  related  to  their 
righto  or  duties,  whether  it  respected  them  as 
men  or  dtizens  of  the  state,  whether  in  their 
public  or  private  relations,  whether  it  related 
to  the  rights  of  persons  or  property  of  the  pub- 
lic or  any  individual  within  the  stote.  New 
York  V.  Miln,  11  Pet  102,  139,  9  L.  Ed.  648, 
662.  The  police  power,  in  its  broadest  sense, 
indudes  all  legislation  and  almost  ev^ry  fnnc- 
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tion  of  cItQ  ftoreniment.  Barbier  t.  ConaoIlT, 
113  U.  S.  27.  6  Sap.  Ct  357.  28  L.  Bd.  928. 
It  is  not  subject  to  definite  UmitationB,  bat  is 
<K>eztensive  with  the  necessities  of  the  case  and 
the  safeguards  of  public  interest.  Camfield  ▼. 
ITnited  States.  167  tJ.  S.  518,  B24,  17  Sup.  Ct 
864.  42  li.  Ed.  260,  262.  It  embraces  regula- 
tions designed  to  promote  public  convenience 
or  the  general  prosperity  or  welfare,  as  well  as 
those  Bpecificall7  Intended  to  promote  the  pab- 
Ilc  safety  or  th«  pablic  health.  Chicaco.  B.  & 
O.  B.  Ga  T.  niinob;  200  U.  8.  661,  692.  26  Sup. 
Ct.  841,  60  I/.  Ed.  596,  600,  4  Ann.  Cas.  1176. 
In  one  of  the  latest  utterances  of  this  court  up- 
on the  subject  it  was  said:  'Whether  it  is  a 
valid  exercise  of  the  police  power  is  the  question 
in  the  case,  and  that  power  we  have  defined,  as 
far  as  it  is  capable  of  being  defined  by  general 
words,  a  number  of  times.  It  is  not  susceptible 
of  circumstantial  precision.  It  extends,  we 
have  Raid,  not  only  to  regulations  which  pro- 
mote the  public  health,  morals,  and  safety,  but 
to  those  which  promote  the  public  convenience 
or  the  general  prosperity,  •  •  •  and  further,' 
"it  is  the  most  essential  of  powers,  at  times 
the  most  insistent,  and  always  one  of  the  least 
limitable  of  tlie  powers  of  government."  '  Bu- 
bank  V.  Richmond,  226  U.  S.  137,  S3  Sup.  Ct 
76,  57  L.  Ed.  166.  42  L.  B.  A.  (N.  S.)  1123,  Ann. 
Cas.  1914B,  192." 

In  the  case  of  Rdnman  ▼.  lilttle  Rock,  237 
D.  S.  170,  36  Sup.  Ct.  511,  69  L.  Ed.  900,  a 
brick  livery  stable  conducted  In  the  business 
district  was  declared  by  ordinance  to  be  det- 
rimental to  the  health,  lntei;est,  and  pros- 
perity of  the  dty,  and  which  reqnlred  Its 
removal,  but  It  was  contended  by  the  defend- 
ant that  the  condncting  of  snch  business  at 
that  place  had  been  encouraged  by  the  city 
of  Little  Bock  and  expenditures  made;  that 
the  passage  of  the  ordinance  was  procured 
by  parties  desiring  to  purchase  the  prop- 
erty; that  the  building  was  useful  for  no 
other  purpose  and  no  other  site  was  procure 
able  for  Its  location.  That  such  ordinance 
'was  unreasonable,  discriminatory,  and  not 
warranted  by  the  dty  charter  and  in  contra- 
vention of  the  Fourteenth  Amendment,  re- 
specting due  process  of  law  and  the  equal 
protection  of  the  law.  The  case  finally  reach- 
ed the  Supreme  Court  of  the  United  States, 
and  the  ordinance  was  sustained.  Mr.  Jus- 
tice Pitney,  rendering  the  opinion,  said: 

"Therefore  the  argument  that  a  livery  stable 
is  not  a  nuisance  per  se,  which  is  much  insist- 
ed apon  by  pUiatiaiB  In  wror.  is  beside  the  ques- 
tion. Granting  that  it  is  not  a  nuisance  per 
ae,  it  is  clearly  within  the  police  power  of  the 
■tate  to 'regulate  the  business,  and  to  that  end 
to  declare  that  in  jmrticnlar  circumstances  and 
in  particular  localities  a  livery  stable  shall  be 
deemed  a  nuisance  in  fact  and  in  law,  provided 
this  power  is  not  exerted  arbitrarily,  or  with 
nniust  discrimination,  so  as  to  infringe  upon 
eights  guaranteed  by  the  Fourteenth  Amend- 
ment For  no  question  is  made,  and  we  think 
none  could  reasonably  be  made,  but  that  the 
general  subject  of  the  regulation  of  livery 
stables,  with  respect  to  their  looation  and  the 
manner  in  which  they  are  to  be  conducted  in 
a  thickly  populated  city,  is  well  within  the 
range  of  the  power  of  the  state  to  legldate  for 
tlie  health  and  general  welfare  ot  -the  people. 
While  such  regulations  are  subject  to  Judicial 
scrutiny  upon  fundamental  grounds,  yet  a  con- 
siderable latitude  of  discretion  must  he  accord- 
ed to  the  lawmaking  i>ower;  and  so  long  as 
the  regulation  in  question  is  not  shown  to  be 
clearly  unreasonable  and  arbitral?,  and  oiperatM 


uniformly  upon  all'pertons  tdmilarly- situated  in 
the  particular  district,  the  district  itself  not  ap- 
pearing to  have  been  arbitrarily  selected,  it 
cannot  be  judicially  declared  that  there  is  a 
deprivation  of  property  without  due  process  of 
law,  or  a  denial  of  the  equal  protection  of  the 
laws,  within  the  meaning  of  the  Fourteenth 
Amendment" 

The  case  of  Commissioners  of  Eaton  v. 
Covey,  74  Md.  262,  22  Atl.  266,  Is  where  a  par- 
ty asked  for  a  permit  to  erect  a  frame  stable 
In  addition  to  the  livery  stable  which  he 
then  had  thereon,  which  permit  the  commis- 
sioners refused.  He  applied  for  a  mandamus 
to  compel  Its  Issuance.  Tho  town  had  an 
ordinance,  under  which  no  person  could  erect 
a  building  within  the  limits  of  the  town 
without  a  permit  from  the  oommlsslonera, 
who  had  the  power  under  the  diaiter  to  pass 
"such  ordinance  as  they  deem  necessary  and 
beneficial  for  said  towiL"  In  the  trial  court 
the  mandamus  was  refused.  This  action  was 
reversed  by  the  circuit  court,  but  on  appeal 
the  Court  of  Appeals  of  Maryland  held  that 
the  action  refusing  the  writ  by  the  lower 
court  was  correct  as  the  commissioners  were 
empowered  to  pass  such  an  ordinance.  The 
court  said: 

"Under  this  power  they  passed  an  ordinance 
entitled  'An  ordinance  to  regulate  the  erecting 
of  new  buildings  within  the  limits  of  Easton? 
This  ordinance '  provides  that  'it  shall  not  be 
lawful  for  any  person  or  persons  to  erect  or 
build  any  dwelling  house,  bam,  shed,  stable, 
storehouse,  warehouse,  or  shop  within  the  lim- 
its of  this  town,  or  any  porch  on  any  part  of 
the  sidewalks,  without  first  obtaining  a  permit 
from  the  commissioners  of  the  town,  through 
their  clerk,  to  erect  the  same,  for  which  the 
sum  of  one  dollar  shall  be  paid  for  each  and 
every  permit  so  granted,  the  same  to  be  ap- 
plied to  the  general  expenses  of  the  town;  and 
any  person  or  persons  who  shall  violate  the  pro- 
visions of  this  ordinance  shall,  npon  conviction 
thereof  before  a  justice  of  the  peace,  be  fined  five 
dollars  for  each  and  every  day  from  the  date 
the  building  la  commenced.'  We  think  it  very 
clear  that,  under  a  general  power  to  pass  snch 
ordinances  as  the  commissioners  may  deem  nec- 
essary and  beneficial  to  the  town,  the  commis- 
sioners may  pass  any  ordinance  which  they 
may  judge  necessary  and  beneficial,  and  It  will 
be  valid,  provided  it  be  reasonable  and  conso- 
nant with  the  general  powers  and  purposes  of 
the  corporation,  and  not  inconsistent  with  the 
laws  and  policy  of  the  state." 

The  board  of  commissioners  of  the  dty  of 
Dallas,  by  virtue  of  the  provisions  of  Its 
charter,  passed  the  ordinance  here  in  ques- 
tion, which  is  as  fidlows: 
"An  ordinance  proriding  regulations  for  the  lo- 
oation, erection  and  construction  of  business 
buildings  in  the  residence  portion  of  the  city 
of  Dallas,  providing  a  penalty  and  decler- 
hig  an  emwgency. 

"Be  It  ordained  by  the  board  ot  aHamiaskmen 
of  the  dty  of  Dallas: 

"Section  1.  That  it  shall  hereafter  be  unlaw- 
ful for  any  pers<m,  firm,  corporation  or  associa- 
tion of  persons  to  locate  or  construct  any  busi- 
ness house  or  building  intended  or  designed  to 
be  used  for  the  barter  and  sale  of  goods,  wares 
and  merchandise  of  any  description  or  char- 
acter, or  for  the  conduct  therein  of  anv  busi- 
ness within  any  residence  portion  of  tne  dty 
except  as  hereinafter  prorided. 

"Sec  2.  By  'a  residence  portion  of  the  city 
of  Dallas'  as  used  in  this  ordinance  is  intended 
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and  meant  any  part  of  aaid  city  where  there 
are  more  dwelling  houses  than  bnainess  houses 
within  a  radius  of  800  feet  of  the  place  where 
any  bmdness  house  or  buUding  intended  aa  a 
place  (or  the  barter  and  sale  of  goods  and 
merdiandise  of  any  description  or  for  the  con- 
duct of  any  business  is  sought  to  be  erected,  lo- 
cated or  constructed. 

"Sec.  3.  Any  person,  firm,  corporation  or  asso- 
ciation of  persons  desiring  to  locate,  erect  or  con- 
struct any  business  bouse  or  any  building  intend- 
ed or  designed  as  a  place  lor  the  barter  and  sale 
of  goods,  wares  and  merchandise  of  any  descrip- 
tion, or  for  the  conduct  of  any  business  outside 
of  the  fire  limits  as  now  or  as  may  hereafter  be 
designated  and  prescribed  by  ordinance  of  the 
city  of  Dallas,  shall  make  an  application  in  writ- 
ing to  the  board  of  commissioners,  for  a  per- 
mit so  to  do  and  accompany  such  petition  or  ap- 
plication with  a  written  statement  setting  forth 
the  exact  place  where  the  proposed  building  is 
to  be  located,  erected  or  constructed  with  a 
map  or  other  evidence  showing  that  there  are 
not  more  residences  than  tliere  are  business 
houses  within  a  radius  of  300  feet  from  the  cen- 
ter of  such  location.  If  upon  an  examination 
of  said  application  the  board  of  commissioners 
are  satisfied  that  there  are  more  business  houses 
than  residences  within  a  radius  of  300  feet  as 
herein  prescribed  and  that  the  applicant  is  en- 
titled to  such  permit,  then  such  permit  shall 
be   issued. 

"Sec.  4.  If  it  shall  appear  that  there  are 
more  residences  than  business  houses  within  a 
radiua  of  800  feet  of  the  proposed  location  of 
such  building,  and  the  applicant  for  such  permit 
shall  accompany  such  application  with  the  con- 
sent of  three-fourths  of  the  property  owners 
owning  property  within  said  radius  of  300  feet, 
then  and  in  that  event  tlie  board  of  commis- 
sioners shall  canse  such  permit  to  he  issued: 
Provided,  however,  that  the  building  for  which 
such  permit  is  granted  must  be  of  a  design  ap- 
proved by  the  building  inspector. 

"Sec.  5.  If  an  application  is  made  for  the 
construction  of  a  business  house  in  a  residence 
portion  of  the  city  of  Dallas  as  'a  residence  por- 
tion of  the  city  of  Dallas'  is  defined  in-  section 
2  hereof,  and  it  shall  appear  that  tiiere  are  in 
such  district  two  or  more  adjoining  business 
houses  which  were  erected  prior  to  the  passage 
of  this  ordinance^  and  that  the  building  for 
which  the  ^rmit  is  desired  is  to  be  constructed, 
adjoining,  unmediateljr  contiguous  to  or  in  ex- 
tension of  an  existing  business  house,  then 
such  permit  shall  be  granted,  and  in  such  case 
it  shall  not  be  necessary  to  accompany  the  ap- 
plication with  the  consent  of  property  owners, 
as  prescribed  in  section  4  hereof. 

"Sec.  6.  That  all  buildings  erected  under  an^ 
permit  granted  under  the  terms  of  this  ordi- 
nance shall  be  constructed  in  compliance  with 
all  ordinances  and  building  regulations  of  the 
city  of  Dallas. 

"Sec.  7.  That  any  person,  firm,  corporation  or 
association  of  persons,  or  agents  or  servants  or 
employes  of  such  who  shsJI  hereafter  locate, 
erect  or  construct  any  business  bouse  within 
any  residence  portion  of  the  city  of  Dallas  as 
defined  herein,  or  wh»  shall  proceed  with  the 
construction  of  such  building,  without  first  ap- 
plying for  and  being  granted  a  permit  in  com- 
pliance with  the  terms  of  this  ordinance,  shall 
be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  in  the  corporation  conrt  shall  be 
fined  not  less  than  150.00  nor  more  than  $200.00 
and  each  and  every  act  done  and  performed  to- 
ward the  erection,  construction  and  location  o^ 
such  business  bouse  without  such  permit  shall 
constitute  a  separate  offense  and  each  and  every 
day  any  such  pcrstm  is  engaged  in  constructing 
snch  building  without  such  permit  and  each 
and  every  day  such  buildin;^  is  permitted  to  re- 
main in  such  residence  portion  of  the  city  shall 
oonstitntie  a  separate  and  distinct  offense. 


"Sec.  8.  That  all  ordiiumeai  and  parts  of  ordi- 
nances in  direct  conflict  herewith  are  hereby 
e^ressly  repealed. 

"Sec.  9.  The  fact  that  there  now  ia  no  ordi- 
nance effectually  regulating  the  location,  erec- 
tion and  cmstraction  of  bosineat  honsea  in 
residence  portions  of  the  city  creates  an  nrgency 
and  emergency  for  the  immediate  preservation 
of  public  peace,  health  and  safety  requiring  that 
this  ordinance  take  effect  at  once,  and  it  is  ac- 
cordingly ordained  ttiat  this  ordinance  shall  be 
in  effect  from  and  after  its  passage,  approval 
and  publication  as  in  the  charter  in  audi  cases 
made  and  provided." 

There  is  nothlns  In  the  ordinance  to  Indi- 
cate, nor  any  fact  aliunde  the  record  to  show, 
that  the  commissioners  acted  arbitrarily,  or 
discriminated  against  the  appellant;  bnt 
It  shows  that  they  acted  solely  tor  the  true 
weUftre,  comfort,  and  prosperity  of  the  citi- 
zens of  the  city. 

It  Is  contended.  In  effect,  that  the  powers 
of  the  commissioners  were  exceeded  by  pro- 
viding In  the  ordinance  that  the  application 
for  a  i>ermit  to  erect  a  business  house  should 
be  accompanied  with  the  c<msent  of  three- 
fourths  of  the  property  owners  within  a  radi- 
us of  300  feet  from  the  center  of  said  location. 
To  support  this  contention  the  appellant 
dtes  the  case  of  Bubanks  ▼.  City  of  Blch- 
mond.  226  U.  S.  137,  33  Sup.  Ct  7S.  67  L.  Ed. 
156,  42  U  R.  A.  (N.  S.)  1123,  Ann.  Gaa  1914B, 
192,  where  an  ordinance  passed  by  authority 
of  the  statute  to  maJIe  regulations  for  build- 
ing houses  along  certain  streets,  and  to  es- 
tablish building  lines,  etc.,  prescribed  that  a 
committee  to  establish  the  line  was  to  he 
determined  by  two-thirds  of  the  property 
owners.  It  was  held  that  "one  set  of  owners 
determines  not  only  the  extent  of  use,  but  the 
kind  of  use,  which  another  set  of  owners 
make  of  their  property,"  and  this  could  not 
be  done.  But  Is  the  ordinance  here  subject 
to  such  vice?  We  think  not  It  provides  for 
ascertaining  whether  a  particular  district  Is 
devoted  to  residences  or  business  houses  and 
determines  that  the  ordinance  prescribes  that 
the  applicant  for  permit  should  produce  as 
evidence  a  written  statement  setting  forth 
the  exact  place  where  the  proposed  building 
is  to  be  located,  erected  and  constructed,  with 
a  map  or  other  eridenoe  showing  that  there 
are  not  more  residences  than  business 
houses  within  a  radius  of  300  feet  Crom  the 
center  of  such  location,  and,  if  ko,  the  per- 
mit shall  be  issued.  But  If  there  are  more 
residences  than  business  houses  within  sudi 
radius,  the  consent  of  tbree-fourths  of  said 
residents  shall  be  granted.  On  the  other 
hand.  If  said  number  of  residents  do  not  con- 
sent for  an  erection  of  a  business  house  snch 
permit  will  not  be  granted. 

When  aU  the  provisions  of  the  ordinance 
are  considered  and  construed  together,  it  was 
not  the  lntentl(»i  of  the  commissioners  in 
passing  the  ordinance  for  three-fourUis  of 
the  residents  of  any  district  to  have  the  final 
decision  In  the  -  matter,  but  it  was  for  the 
oommliwtoners  to  determine  whether  or  not 
gatax  permit  would  lasoe.    Bat,  if  It  should 
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be  conceded  tbat  ancb  section  contolnlng 
BQcb  claoEie  be  obnoxious  to  the  Constitution 
and  laws.  It  does  not  affect  the  other  provi- 
sions of  said  ordinance  prescribing  the  char- 
acter of  buildings  in  the  residence  district, 
and  the  remaining  portions  are  valid. 

[B]  Testimony  of  several  \rltnesse8  was  in- 
troduced over  the  objection  of  appellant  to 
the  effect  that  the  location  of  suburban  stores 
in  residence  sections  detracts  from  the  com< 
fort  and  convenience  and  destroys  the  value 
of  the  home.  In  passing  the  wdlnanoe  it 
was  essential  for  the  commissioners  to  con- 
sider the  welfare,  prosperity,  and  comforts 
ot  the  dtlxens  of  the  city,  and  we  think  the 
testimoiiy  tended  to  show  the  effect  the  build- 
ing of  storehouses  would  have  in  the  rest 
dence  section,  and  was  admissible. 

Believing  that  the  ordinance  la  valid  and 
oifoiceable,  the  judgment  denying  the  manda- 
mus and  injunction  is  affirmed. 

TALBOT,  J„  dissents. 


SEUBEIAIT  V.  FRAZEB  et  aL    (No.  688.) 

<Conrt  of  Civil  Aroeals  of  Texas.     EU  Paso. 

Nov.  16, 1916.    Rehearing  Denied 

Dec.  18,  1916.) 

1.  Deeds  «s»111  —  Pbofkbtt  Corvxtxd  — 
CSaixs  iy>b  Metes  and  Bounds. 

Where  there  la  no  snggeition  that  calls  for 
conises  and  distances  given  in  a  deed  are  not 
correct,  the  deed  conveys  all  the  land  embraced 
within  its  lines,  though  It  la  more  than  the 
amount  stated  in  the  deed  and  intended  to  be 
conveyed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  H  809-316,  334,  335;  Dec.  Dig.  «=>lll.] 

2.  Deeds  ^3118  —  Mistake  —  Evidence  — 
Quantity  or  Land. 

A  deed  conveying  lands  bounded  by  courses 
and  distances  and  testimony  as  to  a  calculation 
of  the  acreage  thereby  embraced  is  prima  fade 
sufficient  to  establish  the  quantity  conveyed. 

[Ed.  Note.— For  oUier  cases,  see  Deeds,  Dee. 
Dig.  «=>118.] 

3.  Refobmation  or  Instbuicents  •zslDCl)— 
MierTAKS— QuANTiTT  or  Lands— Substan- 
tial £}Z0E8a. 

Where  a  deed  stated  the  acreage  conveyed  as 
167.3,  which  was  the  acreage  intended,  whereas 
the  courses  and  distances  embraced  an  acreage  of 
184.6,  the  excess  is  sufficient  to  be  material  and 
such  that  equity  wUl  correct,  if  made  by  mutual 
mistake. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of^  Instruments,  Cent.  Dig.  1}  74,  76-78;  Dec. 
Dig.  ^al9(l).] 

4.  Retdbmation  or  IirarBXTitBHTS  «s>48— Mis- 
take—Bubden  or  Paoor. 

Tho  burdien  is  on  the  grantor  to  prove  that 
the  excess  of  land  conveyed  over  that  intended 
was  such  that  a  court  of  eanity  would  correct 
it,  if  made  by  mutual  mistake. 

[Bi.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  {  164;  Dec.  Dig. 
«=»48.] 

6.  LnoTATioN  or  Actions  «=»199(1)  —  Mis- 
take—Dibcovebt—E  VI DER  CE. 
In  trespass  to  try  title  baaed  on  mistake  in 
a  deed  of  conveyance,  evidence  held  sufficient 
to  require  the  inue  whether  the  mistake  was 


not  and  oonld  not  have  been  by  reascmalils  dili> 

gence  discovered  prior  to  the  time  when  die  ao 
tion  would  be  barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  |  727;  Dec.  Dig.  «=» 
l«9a).] 

6.  Vkndob    and    Pubchaseb    «=>215— Limi- 
tations  or  ViNDOB— Mistake— Recovkbt 
AsAiNsr  Remote  Pubchaseb. 
A  vendor  who  by  mutual  mistake  conveyed 
to  the  purchaser  more  land  than  was  agreed  up- 
on at  a  fixed  price  per  acre  can  recover  from 
remote  grantees  who  took  from  the  purchaser 
under  deeds  containing  the  same  mistake  at  a 
fixed  i»ioe  per  acre. 

[Ed.  Note.— S\>r  other  cases,  see  Vendor  and 
Purchaser,  Onit  Dig.  U  449-162;  Dec  Dig. 
«=.216.] 

Appeal  from  District  Court,  Harris  Comi- 
ty;   Wm.  Masterson,  Judge. 

Trespass  to  try  title  by  O.  8.  L.  Senreau 
against  8.  D.  Fraaer  and  others.  Judgment 
for  the  defendants  oo  directed  verdict,  and 
plaintiff  appeals.    Reversed  and  remanded. 

Andrews,  Streetman,  Bums  &  Logue,  ot 
Houston,  for  appellant.  A.  R.  &  W.  P.  Hamb- 
len, of  Houston,  for  apjpellees. 

WALTHALL,  J.  This  suit  was  brought  by 
appellant,  Mrs.  0.  S.  L.  Seureau,  a  feme 
sole,  against  S.  D.  Frazer  and  C.  Glen  Nich- 
ols and  wife,  in  trespass  to  try  title,  to  re- 
cover an  undivided  Interest  in  a  certain 
tract  of  land  in  Harris  county,  and,  in  the 
alternative,  for  general  relief.  Frazer  an- 
swered by  general  demurrer;  not  guilty; 
that  he  is  an  innocent  purchaser  for  value 
without  notice  or  knowledge  of  any  of  the 
facts  pleaded  by  appellant;  the  statutes  of 
limitations  of  two,  four,  and  five  years. 
Nichols  and  wife  disclaimed,  and  at  the  elose 
of  the  evidence  the  court  instructed  the  ver- 
dict in  favor  of  Frazer. 

The  assignments  and  the  propositions 
thereunder  are  to  the  effect  that  the  undis- 
puted evidence  offered  by  the  appellant  shows 
that  as  a  result  of  a  mutual  mistake  upon 
the  part  of  appellant  and  Lomaz  appellant 
had  conveyed  to  Lomaz  a  i>ortion  of  the 
Wm.  Hardin  league  of  land,  described  by 
metes  and  bounds,  containing  27.36  acres  in 
excess  of  the  quantity  believed  and  stated 
in  the  deed  thereto  to  have  been  contained 
within  said  metes  and  bounds ;  that  appellee 
held  said  tract  of  land  under  mesne  convey- 
ances from  Lomaz;  that  in  each  sale  of  said 
land  from  appellant  to  Frazer  such  sales 
were  by  the  acre,  and  that  each  purchaser 
had  paid  the  agreed  price  per  .acre  for  only 
167.3  acres,  and  that  no  purdiaser  had  paid 
anything  for  said  excess;  that  said  mutual 
mistake  as  to  the  quantity  of  land  embraced 
in  the  deeds  had  continued  and  ezlsted  in 
the  instance  of  each  sale  from  appellant  down 
to  and  including  appellee  Frazer;  that  the 
mistake  was  material  wais  not  discovered  un- 
til about  one  year  before  the  filing  of  suit,  and 
could  not  have  been  discovered  sooner ;  that 
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the  facts  were  suflSdently  sbbwn  to  require 
the  submission  of  the  case  to  the  Jury. 

The  contentions  of  appellee  Frazer  are 
that,  there  being  no  privity  of  contract  be- 
tween appellant  and  appellee,  and  no  mnta- 
allty  of  mistake  shown  In  so  tar  as  ai>peUee 
is  concerned,  appellee  could  not  be  affected 
by  any  mistake  made  In  the  sale  between  ap- 
pellant and  Frazer's  remote  yendor;  that 
appellant  had  not  discharged  the  duty  or 
burden  of  showing  an  excess  in  the  acreage 
conveyed;  that  the  conveyance  of  the  land 
from  appellant  was  by  metes  and  bounds,  and 
that  the  description  so  given  would  control 
any  reference  in  the  deed  to  quantity,  or  In 
the  number  of  acres  contained  therein,  and 
in  the  absence  of  actual  notice  disclosed  by 
the  record  that  it  was  a  per  acre  sale,  ap- 
pellee would  not  be  affected;  that  the  stat- 
ute of  limitation  of  four  years  barred  the 
cause  of  action. 

Tile  evidence  offered  by  appellant  consisted 
of  a  deed  from  appellant  to  Lomax  of  date 
October  29,  1907 ;  deed  from  Lomax  to  Nich- 
ols; deed  from  Nichols  and  wife  to  appellee 
Frazer;  the  plats  and  field  notes  made  by 
Pennington  and  Peppercorn;  the  agreement 
as  to  the  testimony  of  Nichols ;  and  the  evi- 
dence of  Kellett  and  Peppercorn.  Appellant 
also  p'lt  In  evidence  the  deed  from  api)ellant 
to  Farrell,  and  the  deed  from  appellant  to 
Huckley;  the  dates  of  these  last  two  deeds 
being  the  same  as  appellant's  deed  to  Lomax 
The  three  deeds  (Lomax,  Farrell,  and  Buck- 
ley) convey  defined  portions  of  the  Wm.  Har- 
din survey,  which,  at  the  date  of  the  deeds, 
was  owned  by  appellant  The  deeds  from  ap- 
pellant to  Loniax,  from  Lomax  to  Nichols, 
and  from  Nichols  to  appellee  Frazer,  except 
as  tb  the  dates  and  considerations,  are  in  the 
same  form,  and  describe  the  land  conveyed 
as  follows: 

"AU  of  that  certain  tract  of  land  in  Harris 
county,  Tex.,  a  part  of  the  Wm.  Hardin  league, 
described  as  follows:  Beginning  on  the  S.  bank 
of  Buffalo  Bayou  at  the  N.  E3.  comer  of  a  76Vii- 
acre  tract  of  land,  a  part  of  the  Wm.  Hardin 
league  conveyed  by  G.  N.  Phelps  and  C.  D. 
Phelps  to  Peter  Blike  on  the  16th  day  of  March, 
1883,  by  deed  recorded  in  volume  25,  p.  613, 
of  Deed  Records  of  Harris  County,  Tex.;  thence 
S.  with  the  G.  line  of  Blike  tract  5,874.6  feet 
to  a  stake  for  corner;  thence  E.  1,325.6  to  iron 
stake  for  comer;  thence  N.  607  to  a  12"  nine 
on  S.  bank  of  Buffalo  Bayou  marked  X  ana  at 
the  foot  of  which  is  set  a  2"  iron  pipe  for  cor- 
ner; (hence  up  said  Bayou  with  its  meanders 
[giving  the  meanders  by  courses  and  distances'! 
to  the  place  of  beginning— containing  1S7^ 
acres  of  land." 

The  consideration  stated  In  the  deed  from 
appellant  to  Lomax  is: 

"The  sum  of  |2,949.20  to  me  paid  and  se- 
cured to  be  paid  by  W.  J.  Lomax,  as  follows: 
[Then  follows  the  statement  of  the  cash  and 
time  payments.]" 

Kellett,  appellant's  son-in-law,  testified 
that  in  1907  and  1908  he  was  attending  to 
appellant's  business ;  that  he  had  placed  the 
property  embraced  in  said,  deed  with  Nichols, 
a  reaVestate  agent,  who  fOiind  the  purchasers 
named ; .  that  arnasgementa  .w«re  soade.  with 


the  pordiasers  named  tot  a  annreyor,  Vea- 
nlngton,  to  survey  off  100  acres  for  Huckley, 
100  acres  for  Farrell,  and  the  balance  to 
Lomax;  that  the  surveyor,  Pennington,  was 
to  ascertain  the  acreage  in  the  tracts ;  that 
the  surveyor  went  out  to  the  land  for  the 
purpose  of  dividing  It  and  computing  the 
acreage  in  the  tracts,  and,  when  he  had  com- 
pleted Ills  work,  furnished  witness  with  a 
plat  thereof;  that  the  field  notes  to  the  tract 
described  in  the  Lomax  deed  were  furnished 
by  the  surveyor,  Pennington;  that  deeds 
were  then  prepared  and  read  over  by  the 
witness,  who  took  them  to  appellant  Appel- 
lant could  not  read  or  speak  English,  hot  the 
deeds  were  translated  to  her  by  her  daugli- 
ter.  Witness  did  not  have  any  knowledge 
with  reference  to  the  acreage  contained  in 
the  tract  deeded  to  Lomax,  and  appellant  had 
nothing  to  do  with  the  transaction  other 
than  as  stated.  The  trade  witness  had  with 
Lomax  was  to  sell  Lomax  the  land  at  |18 
per  acre,  and  at  the  time  he  dealt  with  Lomax 
he  dealt  with  him  on  the  basis  of  the  acreage 
which  Pennington  had  furnished,  as  stated 
In  the  deed.  Later  Huckley  claimed  that  he 
did  not  have  100  acres  In  Ills  tract  and  wit- 
ness then  employed  Surveyor  Peppercorn 
to  survey  the  land  and  make  another  draw- 
ing. Until  Peppercorn  notified  witness  of 
the  mistake,  witness  had  no  reason  to  believe 
and  did  not  know  that  a  mistake  had  been 
made  In  the  excess  acreage  deeded  to  Lomax, 
and  had  he  known  It  he  would  not  have  bad 
appellant  to  sign  the  deed;  that  he  (witness) 
was  unable  to  figure  the  acreage  of  the  tract 
of  laud  meandered  by  the  stream;  that  at 
the  time  appellant  executed  the  release  of 
the  vendor's  lien  to  Lomax,  witness  had  no 
further  knowledge  about  a  mistake,  bis 
Imowledge  of  the  mistake  obtained  tiirongh 
Peppercorn  liavlng  been  obtained  subsequent 
to  the  release. 

Peppercorn  testified  that  he  was  a  dvll 
engineer  and  surveyor,  that  the  blueprint 
of  the  work  done  by  Pennington  was  givea  to 
him,  and  that  he  figured  after  tliat  and 
Identified  the  blueprint  handed  him  as  the  one 
that  Pennington  had  made.  Witness  comput- 
ed the  acreage  of  the  Lomax  tract  as  describ- 
ed in  the  Lomax  deed  and  made  a  plat  of 
the  work  which  he  did,  and  produced  the  plat, 
and  said: 

"This  plat  of  mine  shows,  according  to  Mr. 
Pennington's  figures,  tliat  in  the  Iiomaz  tract 
there  were  184.65  acres  of  land.  This  shows 
the  acreage  contained  within  the  boundaries  of 
that  tract  as  designated  there  by  Mr.  Penning- 
ton, and  as  I  say,  I  found  it  to  contain  184.65 
acres.  The  worlc  which  I  did  was  carefully 
done." 

Witness  checked  the  Hu(&ley  tract;  found 
there  were  03.85  acres  in  it  The  tract  of 
land  is  bounded  on  a  stream.  It  would  be 
difficult  for  one  not  akiUed  in  such  work  to 
compute  the  acreage.  Jt  was  tai  March,  1912, 
that  he  did  the  work.  The  primary  purpose 
of  hiji  work  WAS.  l;p.giTe  Huckley  tils  acreage; 
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had  Pennington's  blneprint  when  be  made  his 
snnrey.  The  field  notes  and  meanders  were 
on  the  btneprlnt.  Witness  began  bis  snrvey — 
"at  the  southwest  comer  of  the  Lomaz  in  the 
Wm.  Hardin  leagae.  Tben  I  ran  east  and 
checked  the  distance  there  as  Pennington  had 
given  them  and  put  mine  with  it,  running  from 
the  southwest  corner  of  the  Lomaz  in  the  Wm. 
Hardin,  running  east  S,19S  feet  ^at  brings 
me  to  the  southeast  comer  of  the  J.  0.  EVrrell 
100  acres.  Then  I  ran  from  the  southeast 
corner  of  the  Hnclcley  north  5,739  feet,  and  that 
holds  OQt  with  Mr.  Pennington's  line.  Yon  see 
there  was  a  mistake  made,  and  when  I  added 
to  the  west  of  the  Buckley  tract  44.6  feet 
wliich  would  make  the  exact  100  acres.  It 
was  in  that  way  that  I  arrived  at  the  correct 
acreage,' and  that  is  all  I  did.  I  took  Mr.  Pen- 
nington's map  and  ran  those  lines  as  I  have 
stated;  I  didn't  do  anything  further.  I  accepted 
the  meanders  as  Pennington  had  run  them,  and 
they  held  out.  I  aocepted  those  meanders  on 
the  entire  north  end  of  the  whole  three  tracts. 
I  didn't  test  the  meanders  Pennington  had  made 
on  the  ground ;  I  tested  them  by  figures,  and, 
so  far  as  I  know,  I  don't  know  whether  he  is 
correct  or  not,  on  the  ground.  As  a  surveyor, 
taking  the  Pennington  map  showing  the  tum 
of  this  Buffalo  Bayou,  I  would  say  that  it  is  im- 
possible for  any  one  to  get  the  exact  acreage  in 
the  Lomax  tract  without  carefully  meandering 
the  bayoD.  Tou  have  to  meander  the  uayou, 
certainly.  *  *  *  I  did  not  ran  the  Loniax 
tract  on  the  ground  myself;  I  came  down  here, 
you  know,  a  short  distance  and  chained  that. 
Just  the  south  line  is  all.  I  did  not  measure 
any  other  line  except  the  south  line.  This 
southwest  earner  was  i>ointed  out  to  me." 

The  witness  Peppercorn  also  said  that  he 
did  not  have  the  deeda  with  Um  when  he 
made  his  survey,  and  said  that: 

"Here  in  this  deed  to  Lomax  it  begins  on  the 
■onth  bank  of  Buffalo  Bayou  at  the  northeast 
comer  of  the  76-acre  tract,  etc.;  thence  south 
with  the  Blike  tract  1,574 J(  feet  to  a  stake; 
thence  east  1,325  feet  to  a  stake;  thence  north 
6,007  feet  to  a  stake  on  the  bayon  thence  np 
the  bayou  by  metes  and  bounds,  giving  an  acre- 
age of  157.3  acres,  and  it  is,  or  should  be,  184.65 
acres.  -  Yoa  see,  if  I  take  this  here,  the  width 
of  it  there,  and  go  over  there  leaving  that,  leav- 
ing the  meanders  out  altogether  it  makes,  then, 
about  175  acres.  I  can  take  my  pencil  and 
figure  that  for  yon  if  you  give  me  the  dimen- 
■iona:  I  have  here  1326  feet  in  width  and  5,875 
feet  on  one  side  and  6,007  feet  on  the  other 
aide;  that  is  6,874.5  fetf  (he  figures  it).  Then 
that  would  be  from  here  over  there,  throwing 
the  meanders  out  altHtether,  not  figuring  them, 
that  would  make  it  178.8  acres.  That  is  the 
simplest  kind  of  calculation  we  have  in  land 
matters,  the  plainest  and  simplest.  Any  man 
that  has  the  least  idea  of  calculating  land  acre- 
age could  do  that  Knowing  the  distance,  the 
width  and  the  length  of  a  piece  of  land,  it  is 
the  simplest  and  easiest  calculation  in  land  mat- 
ters." 

An  agreement  is  in  the.  record  to  the  effect 
that  Nlcbcds,  If  present,  would  testify  that 
at  the  time  he  purchased  the  Lomaz  tract 
the  transaction  was  bad  upon  tbe  basis  of  a 
per  acre  sale,  the  consideration  being  arrived 
at  by  figuring  the  acreage  found  by  Penning- 
ton to  be  1573  acres,  and  that  when  be  (Nich- 
ols) sold  to  Prazer,  the  transaction  was  on 
a  per  acre  sale,  tbe  acreage  basis  being  167.^ 
acrea^  and  that  be  believed  In  each  transac- 
tion the  tract  contained  only  157.3  acres  of 

lan<9..,  _  

'  We,  think.  It  suffldonUy.  appears. tbat  ai|. 


of  the  partlaa  In  tbi  semai  sales  of  the 
Lomax  tract,  at  the  time  of  the  execatlon 
of  tbe  deled  by  ai)peUant  to  LomaX  and  at 
the  time  of  the  execution  of  the  deed  from 
Lomax  to  Nichols,  and  at  the  ttme  of  the 
execution  of  the  deed  from  Nichols  to  Fraaer, 
understood  and  believed  and  that  tbe  sales 
were  based  upon  tbe  beUef  of  vendors  and 
vendees  that  the  tract  cointalned  167.3  acres 
of  land,  and  that  such  btUet  continued  to 
prevail  until  tbe  complaint  of  Buckley  that 
be  had  not  received  in  the  conveyance  to  blm 
tbe  quantity  of  land  called  for  in  his  deed. 
This  complaint  caused  the  resurvey  and 
platting  by  the  surveyor.  Peppercorn,  when 
and  by  whom  it  was  reported  that  there  was 
an  excess  in  tbe  Lomax  tract  of  27.35  acres. 
The  question  of  fact  presented  here  is:  Did 
the  evidence  require  the  submlsslob  of  the 
case.  Including  tbe  issue  as  to  the  exact  quan- 
tity of  land  In  the  Lomax  deed?  Olie  court 
withdrew  tbe  case  from  tbe  Jury,  and  by  soi 
doing  determined  either  that  appellant  ought 
not  to  recover  for  any  excess,  as  a  matter 
of  law,  or  that  the  evidence  was  not  snfil- 
dent  to  submit  to  the  Jury  tbe  lasne  of  fact 
of  any  excess  in  tbe  acreage   OMiveyed. 

[1]  The  appellee,  Frazer,  claims  directly 
under  one  and  remotely  under  two  deeds, 
all  of  which  contain  the  same  description  by 
metes  and  bounds.  Tbe  deeds  i^ve  tbe 
lengths  of  tbe  various  lines  of  tbe  ttact  and 
give  each  meander  of  tbe  stream  bounding 
the  tract  Appellee  holds  title  under  these 
deeds  to  aU  of  the  lands  embraced  within 
the  calls  and  distances  given  in  tbe  deeds. 
'Rie  office  of  a  description  in  a  deed  or  other 
writing  Is  not  to  identify,  but  to  fnmlsb 
means  of  Identification.  Holley  v.  Curry, 
68  W.  Va.  70,  51  S.  B.  135,  112  Am.  St  Rep. 
944,  and  cases  tbere>  cited.  The  lines  of  a 
grant  must  be  established  by  the  calls  In  its 
field  notes.  Tb(»npson  v.  Langdon,  87  Tex. 
254,  28  S.  W.  931.  There  Is  no  suggestion  in 
tbe  pleading  or  proof  of  a  mistake  in  tbe 
calls  for  course  and  distance  in  the  deeds, 
and  they  must  stand  as  made.  Tbe  calls  and 
distances  given  In  tbe  deeds,  as  does  the 
testimony  of  tbe  witness  Peppercorn,  show 
that  a  greater  acreage  than  167.3  is  embraced 
therein.  The  exact  acreage  included  within 
tbe  calls  of  the  deeds  is  only  a  matter  of  cal- 
culation; tbe  distances  being  tlven  In  each 
of  the  deeds. 

[I,  S)  Peppercorn  made  tbe  calculation  and 
stated  the  acreage  to  be  184.66  acres  of  land 
conveyed  by  the  deed.  This  was  sufficient  to 
show  prima  facie  that  appellant  bad  conveyed 
and  that  appellee  Frazer  held  title  under  tbe 
deeds  to  184.65  acres  of  land,  whatever 
might  be  tbe  actual  acreage  on  tbe  ground. 
If  the  deeds  did  hot  convey  a  tract  of  laad 
of  the  dlmensl<His  and  the  boundaries  of 
which  were  of  tbe  courses  and  distances  stat- 
ed therein,  such  would  be  a  matter  of  defense. 
But  we  are  of  the  opinion  that  the  deeds 
with  I£elr  calls  and  distances,  unlQ  rebutted 
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would  IW  Boffldeiit,  of  themselves,  to  show 
the  conveyance  of  a  tract  of  land  with  bound- 
aries of  the  courses  and  distances  as  stated 
therein.  The  survey  made  by  Pennington 
was  not  attacked  by  the  evidence,  other  than 
to  show  the  Incorrectness  of  his  estimate  aa 
to  the  acreage.  If  the  deeds  are  effective  to 
convey  the  title,  It  seems  to  us  that  their 
calls  for  courses  and  distances  would  be  suffi- 
cient prima  fade  to  show  the  acreage  con- 
veyed. Tbe  excess  In  the  acreage  Is  sufficient 
to  be  material,  and  such  that  a  court  of  equity 
will  correct  If  made  by  mutual  mistake. 

[4,  II  The  burden  Is  on  the  appellant  to 
show  the  fact  that  there  is  such  excess  in  the 
acreage  conveyed  in  the  Ixxnax  deed  that  a 
court  of  equity  would  correct  it  if  made  by 
mutual  mistake.  The  discovery  of  the  mis- 
take, if  there  was  a  mistake  as  to  the  acreage, 
under  the  pleading  and  proof,  was  at  such 
time  as  to  prevent  the  bar  Of  the  statute  of 
limitations,  if  the  grantor  could  not  sooner 
have  discovered  the  mistake!  by  the  exercise 
of  proper  diligence.  At  any  rate,  the  facts 
are  such  as  to  require  that  the  issue  be  sab- 
mitted  to  the  Jury.  Oldham  v.  Medearis  -et 
al.,  00  Tex.  606,  39  S.  W.  919:  Isaacks  v. 
Wright,  60  Tex.  Civ.  App.  812, 110  S.  W.  970. 

[>]  The  question  of  law  remains:  As  be- 
tween the  parties  to  this  suit,  conceding  a 
mutual  mistake  as  between  appellant,  and 
liomax  as  to  the  acreage  in  the  deeds,  and, 
for  the  purpose  of  the  question,  conceding 
that  the  evidenoe  was  sufficient  to  show  tho 
excess  in  quantity  claimed  by  appellant,  can 
the  mistake  be  now  corrected  as  between  ap- 
pellant and  appellee,  a  remote  vendee?  It  is 
evident  that  none  of  the  parties  In  any  of  the 
sales  knew  the  acreage,  and  that  all  accept- 
ed as  a  correct  estimate  the  statement  made 
by  Pennington.  The  rple  in  this  state  has 
long  been  that,  whenever  the  excess  is  palpa- 
ble and  unreasonable  and  such  is  shown  not 
to  hav^  been  in  contemplation  of  the  parties, 
relief  will  be  granted.  Smith  v.  Fly,  24  Tex. 
849,  76  Am.  Dea  109;  O'Cranell  v.  Duke, 
29  Tex.  312,  94  Am.  Dec.  282:  LAncaster 
V.  Ricfaardson,  13  Tex.  Civ.  App.  682,  35  S. 
W.  749;  Culbertson  v.  Blanchard,  79  Tex. 
486,  16  S.  W.  700;  Wuest  et  al.  v.  Moehrlg 
et  al..  24  Tex.  Civ.  App.  124,  67  S.  W.  864; 
Daugbtrey  v.  KnoUe,  44  Tex.  450.  That  prop- 
osition is  not  contested  where-  the  relief 
sought  Is  confined  to  the  original  parties  to 
the  transaction  in  which  the  mutual  mistake 
occurred,  but  the  proposition  is  contested 
when  the  principle  la  sought  to  be  extended 
to  a  remote  vendee.  In  all  cases  of  mistake 
in  written  instruments  courts  of  equity  will 
Interfere  and  grant  relief  as  between  the  orig- 
inal parties,  or  those  claiming  under  them  In 
privity,  with  notice  of  the  facts.  Blumberg 
V.  Mauer,  87  Tex.  7;  Story's  Equity  Juris- 
prudence, {  162;  Adams  v.  Baker,  24  Nev. 
162,  61  Pac.  262,  repwted  in  77  Am.  St  Bep. 
799. 


In  tills  ease  the  deed  from  Lomax  to  Nich- 
ols and  the  deed  from  Nichols  to  Frazer 
gives  the  same  description  of  the  tract  of 
land  conveyed  as  does  the  deed  from  appe- 
lant to  Lomax.  The  evidence  is  that  in  each 
transaction  the  vendor  and  vendee  thought 
that  the  tract  omtained  157.3  acres  of  land, 
as  estimated  by  Pennington,  and  that  the 
transactions  of  sale  were  consummated  with 
that  understanding  and  on  that  basis.  We 
see  no  good  reason  why  appellant  cannot  have 
her  relief  against  appellee  if  the  mistake  as  to 
the  quantity  of  the  land  conveyed  was  like- 
wise mutual  as  to  subsequent  vendees,  and, 
if,  as  claimed,  the  pnrchaae  was  by  the  acre, 
and  not  in  gross,  and  the  warranties  in  the 
conveyances  are  as  to  the  title,  and  not  to 
quantity.  The  vendees  get  all  the  land  they 
bargain  for  and  pay  for.  If  the  rule  did 
not  extend  to  a  remote  vendee  simply  because 
he  was  not  a  party  to  the  original  transac- 
tion in  which  the  mutual  mistake  originated, 
the  result  would  be  that  the  original  gran- 
tor would  part  with  property  not  embraced 
in  his  contract,  and  the  vendee  would  ac- 
quire property  not  purchased  or  paid  for. 
In  such  case  the  courts  would  recognize  a 
contract  never  ccmtemplated  nor  made  by 
any  party. 

We  are  of  the  opinion  that  the  court  was 
in  error  in  withdrawing  the  case  from  the 
Jnry. 

The  case  is  reversed  and  remanded. 


GAIiVBSTON,  H.  4  &  A.  BY.  CO.  v.  WUKZ- 
BAOH.    (No.  6740.) 

(Court  of  Civil  Appeals  of  Texas.    Ban  Antonio. 
Nov.  22,  1016.) 

1.  Railboadb  «s>108  —  ConsTBUonoN  aso- 
Maintenancb — Statute. 

Rev.  St  1911,  art  6495,  requiring  railroads 
to  be  constructed  with  the  necessary  culverts 
and  aluicea  as  the  natural  lay  of  the  land  re- 
quires for  the  necessary  drainage  thereof,  im- 
poses  an  absolute  duty  npon  railroad  companies, 
and  the  exercise  of  ordinary  care  would  be  no 
defense  to  a  suit  to  enforce  compliance  with  the 
act  by  a  railroad  company  governed  thereby. 

[Ed.   Note. — For  other  cases,  see  Railroad*,. 
Cent.  Dig.  H  333-^6;    Dec.  Dig.  <&=»108.] 

2.  Statutes  «=>263  —  Constbuoiion— Rktbo- 
ACTivK  Effect. 

Retroactive  laws  being  regarded  with  disfa- 
vor, even  when  not  absolutely  forbidden,  stat- 
utes ^ould  not  be  given  a  construction  that  will 
affect  existing  rights,  create  new  obligations, 
and  impose  new  autiea'  as  to  past  transactions, 
aniess  it  is  plain  that  the  Cegislatttre  so  in- 
tended. 

lEA.   Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  H  344,  849;   Dec.  Dig.  <ft=»263.] 

8.  RAILBOADS  «=>108  —  CONSTRDCnOW  AND 
llAINTERANOK — STATTJTB— RSTBOACTIVK  Ef- 
TEOT— iNTERTIOir  OF  LBOIBLATUBB, 

Rev.  St  1011,  art  6405,  providing  that  in 
no  case  shall  any  railroad  company  construct 
a  roadbed  without  first  constructing  the  neces- 
sary culverts  or  sluices  as  the  natural  lay  of  the 
land  requires  for  the  necessary  drainage  thereof, 
is  a  proviso  of  Act  Aug.  16,  1876  (Acts  15th 
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Lm;.  c:  97)  I  2S,  rabd.  C,  entitled  "An  act  to  pro- 
Tide  for  the  incorDoration  of  association*  that 
may  be  organized  lor  the  purpose  of  construct- 
ing railways,  maintaining  and  operating  the 
same,  for  prescribing  and  defining  the  duties  and 
limiting  toe  powers  of  such  corporations  when 
so  organized."  Section  23  of  said  act  also  pro- 
vides and  the  provisions  and  privileges  of  the 
ten  subdivisions  of  this  section  shall  extend  to 
sjid  apply  as  well  to  railroad  componiea  hereto- 
fore chartered  by  special  acts  of  the  legislature 
a«  to  those  chartered  under  this  act.  Held,  that 
said  provision  was  not  intended  to  be  retroactiTe, 
and  did  not  impoae  a  liability  upon  a  railroad 
which  had  constructed  its  roadbed  before  the 
passage  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Railroada, 
CJent.  Dig.  K  333-386;   Dec.  Dig.  <S=»10a] 

4.  Railroads  «=»108  —  Conbtbtjction  and 
MAINTKNANCI!— STATtmi— Retboactive  Op- 
KBATION— CoNSTiTunonAi.  PsoviBion. 

CSonst.  art  1,  i  16,  prohibiting  the  making 
of  any  retroactive  law,  protects  every  right,  even 
thongn  not  strictly  a  ri^ht  to  property,  which 
may  accrue  under  existing  laws  prior  to  the 
passage  «f  any  act  which  if  permitted  a  retro- 
active effect  would  take  away  the  right,  so  that 
defendant  railroad,  who  had  constructed  its 
roadbed  at  the  time  of  the  passage  of  Rev.  St 
1911,  art  6495  (making  the  duty  to  coostmct 
certain  sluices  for  necessary  drainage  absolute), 
waa  entitled  to  demand  proof  of  its  negligence 
in  the  exercise  of  ordinary  care  in  the  construc- 
tion of  its  roadbed  before  it  could  be  held  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  383-836;  Dec.  Dig.  «s>108.] 

5.  Pi.EiADmo  «s>382Cl)  —  GcNaBAi.  DxiraAL  — 
Pboof. 

Where  plaintiff  alleged  that  defendant  rail- 
road was  governed  by  Rev.  St.  1911,  art  6495, 
passed  in  1876,  the  duty  devolved  upon  him  to 
show  that  fact,  so  that  defendant  under  general 
denial  could  prove  that  it  had  built  its  roadbed 
prior  to  1876,  and  had  acquired  rights  which  the 
statute  could  not  and  did  not  weaken  or  destroy. 
[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  |{  1280-1291,  1293;  Dec.  Dig.  «=> 
382(11.] 

Brror  from  District  Court,  Guadalupe 
'County;  11  Kenaon,  Judge. 

Suit  by  H.  M.  Wurzbech  against  the  Gal- 
▼eston,  Harrlsburg  &  San  Antonio  Railway 
■Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Baker,  Botta,  Parker  &  Garwood,  of  Hous- 
ton, and  Dlbrell  &  Mosheim,  of  Seguln,  for 
|)IaintiS  In  error.  H.  M.  Wnrzbacb,  of 
Seguin,  for  defendant  In  error, 

FLT,  0.  J.  This  is  a  suit  for  damages  to 
land.  Instituted  by  defendant  In  error,  herein 
styled  plaintiff,  under  the  provisions  of  arti- 
cle 6495,  Revised  Statutes  of  Texas,  which 
requires  railroads  to  J>e' constructed  with  the 
necessary  culverts  and  sluices  as  the  natural 
iay  of  the  land  requires  for  the  necessary 
drainage  thereof,  which  provisions  plaintiff 
jilleged  had  been  disregarded  by  plaintiff  In 
«rror,  fierein  styled  defendant,  and  plaintiff's 
land  greatly  damaged  thereby.  The  cause  was 
aubmitted  on  special  issues,  and  upon  tl)e  an- 
swera  of  the  Jury  thereto.  Judgment  was  ren- 
.dered  In  favor  of  plaintiff  for  $250. 


[1]  Article  6495  was  enacted  In  1876,  and 
the  Jury  found  that  the  road  was  constructed 
41  years  ago — that  la,  In  1875.  It  has  been 
held,  and  is  the  settled  law  of  Texas,  that  the 
statute  makes  It  the  absolute  duty  of  rail- 
road companies  to  construct  and  maintain 
the  necessary  culverts  and  sluices  to  drain 
the  land  according  to  the  natural  lay  there- 
of. The  exercise  of  ordinary  care  would  be 
no  defense  to  such  a  suit  Clark  v.  Dyer, 
81  Tex.  343,  16  S.  W.  1061;  RaUway  v. 
Glover,  84  S.  W.  601;  Railway  v.  Hadnot, 
67  Tex.  603,  4  S.  W.  13& 
The  court  Instructed  the  Jury  as  follows: 
"You  are  further  charged  that  in  no  case 
shall  any  railroad  company  construct  a  roadbed 
without  first  constructing  the  necessary  cul- 
verts or  sluices,  as  the  natural  lay  of  the  land 
requires,  for  the  necessary  drainage  thereof, 
ana  that  failure  to  so  construct  a  roadbed  shaU 
constitute  negligence  on  the  part  of  any  rail- 
road company." 

The  court  refused  a  special  Issue  request- 
ed by  defendant  as  follows: 

"Do  you  find  that  defendant's  roadbed,  at  the 
place  complained  of,  was  improperly  or  negli- 
gently constructed  on  account  of  a  lack  of  nec- 
essary culverts  or  sluices,  and  that  the  natural 
flow  of  surface  water  was  diverted  on  account  of 
such  improper  or  negligent  construction?" 

The  case  was  tried  under  the  theory  that 
article  6495,  which  was  enacted  In  1876, 
would  govern  as  to  railroads  constructed  be- 
fore the  law  was  enacted. 

[2,  8]  Retroactive  laws  are  looked  on  with 
disfavor,  even  when  not  absolutely  forbidden 
by  the  state  Constitution,  and  statutes  should 
not  be  given  a  construction  that  Will  affect 
existing  rights,  create  new  obligations,  and 
Impose  new  duties  as  to  past  transactions, 
unless  It  Is  plain  that  the  Legislature  so  in- 
tended. Sutherland,  Stat  Cons.  c.  18.  Arti- 
cle 6495  of  the  Revised  Statutes  is  a  proviso 
in  the  fifth  subdivision  of  section  23  of  an 
act  passed  on  August  15,  1876,  entitled: 

"An  act  to  provide  for  the  incorporation  of 
associations  that  may  be  organised  for  the  pur- 
pose of  constructing  railways,  maintaining  and 
operating  the  same,  for  prescrihing  and  defin- 
ing the  duties  and  limiting  the  powers  of  such 
corporations  when  so  organiaed."  Acts  15th 
Leg.  c.  97. 

It  to  dear  that  nothing  retroactiTe  was 
Intended,  but  that  the  act  was  passed  Ui 
regard  to  associations  that  might  be  or- 
ganized in  the  future.  That  seems  ap- 
parent from  the  caption,. and  then  In  sec- 
tion 23,  after  providing  for  examinations 
and  surreys,  the  tailing  and  holding  of  grants 
of  land,  the  purdiase  of  rights  of  way  and 
land  for  stations,  the  width  of  the  roads  and 
clearing  of  rights  of  way,  for  construction 
along  streams,  streets,  roada,  canals,  etc.,  it 
is  proTlded: 

"That  In  no  cas^  shall  any  raHroad  company 
construct  a  roadbed  without  first  constructing 
the  necessary  culverts  or  sluices  as  the  natural 
lay  of  the  land  requires  for  the  neoessary  drain- 
age thereof' 

The  whole  object  of  the  law  waa  to  make 
pvoTislons  as  to  the  constructioD  of  railroada 
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after  lta°  enactment  If  the  Legislature  had 
Intended  that  the  law  should  apply  to  rail- 
roads already  constructed,  we  most  presume 
that  It  wonld  have  provided  that  exlstlnK 
companies  should  rebuild  their  roadbeds  so 
as  to  conform  to  the  provisions  of  the  statute. 
This  court  will  not  read  into  the  law  lan- 
guage inconsistent  with  the  terms  of  the 
whole  act,  especially  when  it  would  render 
the  law  obnoxious  to  artlde  1,  i  16,  of  the 
state  Oonstitution,  which  prohibits  the  mak- 
ing of  any  retroactlTe  law. 

[4]  The  Constitution,  through  the  article 
and  section  cited,  protects  every  right,  even 
though  not  strict^  a  right  to  property,  which 
may  accrue  under  existing  laws  prior  to  the 
passage  of  any  act  which,  if  permitted  a 
retroactive  efFect,  would  take  away  the  right 
Mellinger  v.  City  of  Houston,  68  Tex.  87,  8 
S.  W.  249;  David  v.  Tlmon,  183  S.  W.  88. 
At  the  time  of  the  passage  of  the  act  de- 
fendant had  constructed  its  roadbed,  and 
Its  liability  for  any  faulty  or  negligent  con- 
struction thereof  was  fixed  by  the  common 
law  imder  which  it  acted.  Its  right  to  de- 
mand proof  of  its  negligence  in  the  construc- 
tion of  its  roadbed  before  it  could  be  held 
tot  damages  was  fixed  and  secure.  The  Leg- 
islature could  not  take  away  that  right,  and 
did  not  evince  any  Intent  or  desire  to  inters 
fere  with  it  in  any  manner. 

That  the  rif^t  that  had  accrued  to  defend- 
ant when  it  constructed  its  road  was  not  In 
any  manner  impaired  by  the  passage  of  the 
statute,  and  that  it  is  a  substantial  right, 
we  think,  is  sustained  by  the  authorities 
coming  under  our  consideration.  In  the  case 
of  Wild  V.  Railway,  171  Mass.  245,  50  N.  B. 
633,  It  was  held  that  a  statute  relative  to 
fires  set  by  locomotives  did  not  apply  to  fires 
occurring  before  the  act  took  effect  In  the 
case  of  Railway  v.  Hedges,  63  Ohio  St  330, 
58  N.  E.  804,  the  court  held  that  a  law  which 
provided  that,  if  an  employe  of  any  corpora- 
tion received  any  injury  by  reason  of  any  de- 
fect in  any  car  or  locomotive.  It  should  be 
prima  ftide  evidence  of  the  negligence  of 
the  corporation,  did  not  apply  to  any  injury 
received  prior  to  the  enactment  of  the  law, 
in  the  absence  of  an  express  provision  to  that 
effect  There  are  many  cases  to  the  same  ef- 
fect some  of  which  are  opiated  In  notes 
to  section  649,  Sutherland,  Stat  Cons. 

In  the  latter  part  of  sectioD  23  of  the  act 
of  1876  (Oammel's  Laws  of  Texas,  pp.  147 
and  149  it  Is  provided : 

"And  the  provisions  and  privHegas  of  the  ten 
subdivisions  of  this  section  shall  extend  to  and 
apply  as  well  to.  railway  companies  heretofore 
chartered  by  speeial  acts  of  the  Legislature  as 
to  those  chartered  under  this  act" 

It  is  contended  that  the  clause  quoted 
brings  defendant  within  the  purview  of  the 
statute,  but  keeping  in  view  the  rule  that 
the  construction  should  be  placed  upon  a  stat- 
ute that  wouU  not  render  it  retroactive 
and  void  we  are  of  opinkm  tint  the  dauae 


in  question  does  not  refer  to  railroads  al- 
ready constructed,  but  to  those  specially 
chartered  which  had  not  constructed  their 
roads.  We  are  sustained  in  fhis  construction 
by  the  fact  that  most  of  the  ten  subdivisions 
referred  to  apply  to  the  construction  and  op- 
eration of  new  roads,  and  not  to  those  al- 
ready established. 

[S]  Tbere  is  no  merit  in  the  contention  that 
the  duty  devolved  on  defendant  to  allege 
that  it  had  built  Its  road  prior  to  the  enact- 
nlent  of  the  law.  Plaintiff  alleged  that  de- 
fendant was  governed  by  the  law  of  1876, 
and  the  duty  devolved  on  him  to  show  that 
fact.  Defendant  under  a  general  denial, 
could  prove  that  it  had  buUt  its  roadbed  prior 
to  the  enactment  of  the  law  of  1876,  and  had 
acquired  rights  which  that  law  could  not 
and  did  not  weaken  or  destroy. 

It  follows  that  the  court  erred  In  giving 
the  charge  herein  copied  and  in  refusing  to 
present  the  issue,  as  requested  by  defendant 
as  to  the  negligence  of  defendant  in  the  c<»- 
structlon  of  its  roadbed. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


WESTERN  UNION  TELEGRAPH  CO.  T. 
FABIAN.    (No.  6702.) 

(Court  of  Civil  Appeals  of  Texas.  San  Antonia 
Oct  18,  1916.  On  Rehearing,  Nov.  15.  1916. 
Farther  Rehearing  Denied  Dee.  13,  1916.) 

On  Rehearing, 

1.  Tbiai,  4=9251(2)— iNsxBtronoiTS—CoRroRK- 
ITT  TO  Pleadings. 

Where  plaintiff  alleged  ne^gent  failure  to 
deliver  a  death  message  to  him  at  the  address 
given,  and  that  he  was  at  such  address,  and  the 
evidence  showed  he  was  2^  miles  distant  from 
the  town  named,  an  instruction  permitting  re- 
covery though  the  message  could  not  have  been 
delivered  at  the  address,  on  the  theory  that  the 
sender  told  the  agent  plaintiff  might  be  at  the 
other  place,  was  erroneous,  as  on  an  issue  not 
made  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig  {  689;   Dec.  Dig.  <S=>261(2).} 

2.  Teixobaphs  and  Tklbphonxs  9=>37(6)  — 
Failubk  to  Deliveb  Messaok— Liabiutt. 

Where  the  addressee  of  a  death  massagv,  in 
his  action  for  negligent  failure  to  deliver  it  al- 
leged a  contract  only  to  deliver  at  a  named  town, 
but  failed  to  allege  a  contract  to  deliver  by  phone 
to  a  residencs  where  addressee  stayied,  it  was  im- 
material that  there  was  a  phone  connection  from 
such  town  to  such  residence. 

[Ed.  Note.— For  other  cases,  see  Tdegrapha 
and  Telephones,  Cent  Dig.  {i  29,  82;  Deb  Dig. 

«=>37(e).] 

Appeal  from  District  CouM,  Grimes  Coun- 
ty;  S.  W.  Dean,  Judge. 

Action  by  Will  E^abbm  again  the  Western 
Union  TelegraiA  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 
On  petition  for  r^tearlng,  nditerlng  grant- 
ed, former  opinion  set  aside,  and  Jndgmeit 
reversed,  and  cause  remanded  for  new  tzlaL 
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Juirn  M.  King  and  Ge&  A.  HiU,  Jr.,  both  of 
Houston,  Geo.  D.  N«al,  of  Nayasota,  and  O.  A. 
Goeth,  of  San  Antonio,  for  appellant  W.  W. 
Smith  and  W.  E.  Nedey,  both  of  Anderson,  and 
Haynaa  EHtannon,  of  Navaaota,  for  appellee. 

MOUB8UND,  3.  nils  !■  an  aetton 
biaagUk  in  the  district  ooart  vt  Grimes  coun- 
ty by  Will  Fabian  agalnat  tHe  Weatem 
Union  Telegraidi  Oompany  to  reooyer  dam- 
ages In  tbe  sum  of  $2,000  for  failore  of  the 
defendant  to  deliver  a  certain  tdegram  ad- 
dreaaed  to  the  plaintiff  at  Oottonwoed,  Tex. 
Tbe  iklalntlfl  aUeged  that  hU  father  died 
suddenly  June  20,  1013,  and  that  at  4 :80  p. 
m.  Jane  20tb  a  telegram  was  dellTered  at 
Anderson,  Its.,  for  transmisaton  to  Cotton- 
wood, advising  him  of  the  death  of  Us  fa- 
tber,  and  that  he  was  at  tbe  town  of  Ootton- 
woodv  and  if  tbe  message  had  been  promptly 
transmitted  he  would  have  reaelved  the  same 
in  time  etth»  to  hsTe  arrived  at  Anderson 
In  time  for  his  father's  faneral  on  Jnne  21st, 
or  else  could  have  notifled  his  relatives  to 
hare  the  funeral  postponed' until  his  arrival. 
It  is  alleged  that  tbe  telegram  was  never 
delivered  by  defendant,  and  tbe  damages 
sued  for  are  aUeged  to  have  resulted  from 
plalntUTs  Inability  to  have  attended  his  fa- 
ther's funeraJL 

Following  its  demurrers,  exceptions,  and 
denials,  defendant  specially  pleaded  that  it 
received  the  message  for  transmission  at 
6:10  p.  m.  June  20th  at  Anderson,  and  that 
it  bad  no  telegraph  office  at  Cottonwood, 
but  only  telephone  communication  with  Its 
nearest  telegraph  station  at  Cross  Plains; 
tliat  defendant  had  to  relay  the  message  via 
four  stations  In  order  to  communicate  with 
Cross  Plains,  and  then  had  the  message 
phoned  from  Cross  Plains  to  Cottonwood; 
that  the  Cross  Plains  office  was  open  only 
from  0  a.  m.  until  6  p.  m.;  that  defendant 
promptly  transmitted  tbe  message  and  at- 
tempted to  deliver  the  same  at  Cottonwood, 
but  that  the  plaintiff  was  never  at  Cotton- 
wood at  any  time  subsequent  to  the  delivery 
of  such  message  to  defendant  at  Anderson 
for  transmission ;  that  delivery  of  such  mes- 
sage was  impossible;  and  that  plaintiff's 
absence  from  the  town  of  Cottonwood  was 
tlie  proximate  cause  of  defendant's  failure 
and  inability  to  deliver  tbe  message  to  him 
and  tbe  proximate  cause  of  his  failure  and 
Inability  to  be  present  and  attend  the  funer- 
al of  bis  father. 

"TbB  trial  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  plaintiff  for  |1,000. 

By  the  first  two  assignments  it  Is  contend- 
ed that  no  issue  of  negligence  Aoidd  bave 
been  anbmitted  to  the  Jury,  aad  that  a  per- 
enipt<»y  instruction  sbonld  have  been  given 
in  favor  of  defeadant.  The  third  asslgn- 
voept  complains  of  tbe  failure  to  give  a  spe- 
cial charts  wbleb  contains  an  issue  covered 
fully  by  the  main  ctaarge  of  tbe  court,  and 
oaaecessary  ta  be  repeated.  As  a  part  of 
tbe  aasignioaaiit  awaUiot  oroes  cactaln  con* 
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tentlons,  which  coold  relate  only  to  the  as- 
signments wherein  it  is  contended  that  there 
was  no  itssue  to  submit  to  the  jury.  This 
assignment  is  grouped,  improperly,  we  think, 
with  the  first  two  asslgmnenta. 

The  only  proposition  relied  on  under  the 
three  assignments  is  to  the  effect  that,  if  the 
facts  be  as  contended  by  appellant,  the  negli- 
gent delay  in  transmitting  the  message  could 
not  have  been  the  proximate  cause  of  plain- 
tiff's damages,  and  tbe  failure  of  plaintiff  to 
be  at  the  place  where  defendant  contracted  to 
deliver  the  message  would  be  tbe  sole,  proxi- 
mate cause.  The  evidence  bearing  on  this 
issue  Is  as  follows:  The  message  was  de- 
livered to  tbe  defendant's  agent  at  Anderson, 
Tax.,  by  Norrts  Fabian  at  4:30  p.  m.  on  June 
20,  1913.  When  he  delivered  the  message  he 
told  defleadant's  p.aent  at  Anderson  that 
plalntUTs  father-in-law  bad  died  at  Cotton- 
wood, at  Mr.  Steve  Gafford's,  and  that  plain- 
tiff had  gone  there  to  attend  the  funeral. 
Plaintiff  arrived  at  Cottonwood  at  about  8 
a.  m.  on  June  20th.  Cottonwood  is  a  small 
town,  described  by  the  plaintiff  as  a  very 
small  place  having  "two,  throe,  or  four 
stores."  Plaintiff  testified  that  he  left  these 
stores  at  about  4  o'clock  in  the  afternoon  on 
June  20th,  and  went  to  the  house  of  his 
brother-in-law,  Gafford,  "a  little  piece  from 
town,  about  three-Quarters  of  a  mila"  He 
testified  that  he  remained  at  his  brother-in- 
law's  house  until  the  next  morning  about  4 
or  5  o'clodc,  and  then  went  to  Cross  Plains, 
arriving  there  at  about  7  a.  m.  He  took  the 
train  there  at  8  a.  m.  fbr  (De  Leon,  Tex. 
Mrs,  Gafford  testified  that  plaintiff  was  at 
ber  house  on  June  20th  from  about  2:30  p. 
m.  until  about  sundown;  that  plaintiff  and 
Mr.  and  Mrs.  Gafford  then  went  to  Walter 
Childress'  house  and  remained  overnight; 
that  early  the  next  morning  plaintiff  and 
Childress  left  for  Cross  Plains.  Defoidant's 
Dearest  telegraph  office  was  at  Cross  Plains, 
a  town  altwitad  about  seven  miles  from  Cot- 
tonwood. The  messages  for  Cottonwood 
were  transmitted  by  tel^hone  from  Cross 
Plains  or  some  other  telegraidi  station.  Gaf- 
ford had  a  tel^hQoe  connected  vrlth  the 
telephone  exchange  at  Cottonwood.  At  about 
7:80  or  8  o'idock  in  the  morning  on  June  21st 
a  call  was  received  by  the  Cottonwood  Tele- 
pbone  Exchange  from  tbe  telegraph  operator 
at  Cross  Plains  for  plaintiff  in  care  of  Gaf- 
ford's.  The  ofieratw  informed  Mrs.  Gafford 
that  it  was  a  death  message.  Mrs.  Gafford 
stated  that  plaintiff  had  gone  to  Cross  Plains 
to  take  tbe  train  for  De  Leon,  and  requested 
that  tbe  message  be  deUvered  to  him  at 
Cross  Plains  or  De  Letm.  Plaintiff  bad  al- 
ready taken  the  train, .  so  tbe  message  was 
not  delivered  to  him  at  Gross  Plains,  nor  was 
it  ever  delivered  to  him. 

We  are  of  the  oi^nion  that  the  evidence 
warrants  a  finding  that  tbe  negligence  of  the 
telegraph  company  in  falling  to  promptly 
transmit  tbe  message  was  tbe  proximate 
cause  of  tba  damages  aoSered  by  plaintiff. 
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Had  the  message  reached  Cottonwood  at  any 
time  prior  to  snndown  on  Jnne  20th,  It 
would  undoubtedly  have  been  communicated 
promptly  to  plaintiff.  The  defendant  com- 
pany had  been  Informed  that  be  would  be 
at  Gafford's ;  in  fact,  it  tried  to  get  him  at 
Oafford's  on  the  morning  of  Jnne  21st  The 
message  had  to  be  telephoned  to  Cottonwood, 
as  defendant  knew,  and  OafFord  had  a  tele- 
phone connected  with  the  Cottonwood  ex- 
change. 

The  first  three  asedgnmrats  are  overruled. 

The  fonrth  assignment  of  error  reads  as 
follows: 

"The  court  erred  in  granting  and  giving  special 
charge  No.  1  requested  by  plaintiff,  which  charge 
reads  es  follows:  'Gentlemen  of  the  Jury,  you 
are  further  charged  that,  although  you  believe 
from  the  evidence  that  the  telegram  and  message 
described  in  plaintiff's  petition  was  directed  to 
Cottonwood,  Tex.,  still.  If  yon  believe  from  the 
evidence  that  the  sender  of  the  message  actually 
told  the  agent  of  the  defendant  at  Anderson, 
Tex.,  where  Will  Fabian  could  be  found  near 
Cottonwood,  Tex.,  and  in  obedience  to  such  in- 
structions the  agent  of  the  defendant  gave  the 
name  and  address  of  the  party  near  Cottonwood, 
Tex.,  then,  if  the  name  of  the  party  was  given 
where  Will  Fabian  could  be  found,  the  defendant 
would  not  be  relieved  from  the  duty  of  delivering 
said  message  to  Will  BVibian  at  Cottonwood,  but 
would  be  required  to  attempt  to  deliver  the  mes- 
sage to  Will  Fabian  at  the  actual  address  giv- 
en—in this:  The  issue  submitted  to  the  jary  in 
said  charge  is  not  supported  by  the  evidence  or 
any  allegation  in  plaintifTs  petition,  as  shown 
by  defendant's  bill  of  exception  No.  2,  to  said 
charge." 

The  following  proposition  is  submitted  un- 
der this  assignment: 

"Where  the  cause  of  action  alleged  was  failure 
to  perform  a  contract  to  transmit  and  deliver 
a  telegram  to  plaintiff  at  a  specified  town,  it  is 
error  to  submit  the  issue  to  the  jury  as  a  basis 
for  recovery  of  the  foilure  of  the  defendant  to 
deliver  the  telegram  to  the  plaintiff  elsewhere, 
and  the  telegraph  company  is  under  no  obliga- 
tion to  make  delivery  at  any  place  other  than 
as  contracted." 

The  charge  states  an  Incorrect  proposi- 
tion of  law  as  applied  to  tbs  pleadings  in 
the  case,  for  no  contract  was  pleaded  to 
the  effect  that  defendant  bound  itself,  to 
deliver  the  message  to  Will  FaMan  at  Gaf- 
ford's. PlalntUC  pleaded  that  defendant  com- 
pany ascreed  to  transmit  and  deliver  the  mes- 
sage to  him  at  Cottonwood;  that  in  order  to 
do  so  it  would  be  necessary  to  telephone  the 
message  from  Cross  plains  to  Cottonwood. 
Had  defendant  complied  with  this  agree- 
ment with  dne  diligence,  and  Informed  the 
telephone  operator  at  Cottonwood  that  plain- 
tiff was  supposed  to  lie  at  Gafford's  the  mes- 
sage would  undoubtedly  have  reached  Iilm 
on  the  afternoon  of  Jnne  20th.  Cottonwood 
had  no  established  defined  limits,  and  in  gen- 
eral parlance  a  man  living  three-quarters  of 
a  mile  from  the  stores  and  post  office,  and 
having  telephone  connection  with  the  local 
exchange,  would  undoubtedly  be  said  to  live 
at  Cottonwood.  Western  Union  Tel.  Co.  v. 
Wilson,  1S2  S.  W.  1169. 

The  effect  of  the' special  charge  on  the  Jary 
could  have  been  no  more  than  to  Inform  tbem 


that.  If  plaintiff  conld  hare  been  readied  at 
Gafford's,  the  defendant  bhonld  have  done 
so.  The  conrt  had  virtually  given  the  same 
Instmctlon  in  his  general  charge,  because  he 
assamed  that  plaintiff  left  Cottonwood  on 
the  evening  of  June  20th.  The  evidence  is 
undisputed  that  he  left  the  stores  in  the 
afternoon,  one  wltneaa  stating  the  time  at 
2:30  o'clo<^  whUe  plaintiff  teetlfled  it  was 
at  4  o'clock.  If  the  court  had  meant  this  de- 
parture, he  would  not  have  submitted  any 
issue  as  to  liability,  for  the  nndlspated  evi- 
dence showed  that  the  telegram  had  not  been 
received  by  the  defendant  company  at  that 
time.  He  mast  have  meant  the  time  when 
plaintiff  left  Gafford's,  namely,  about  sun- 
down. As  the  legal  effect  of  the  two  charges 
as  applied  to  the  ondlsputed  evidence  was  the 
same,  and  the  special  charge  conld  not  have 
been  prejodldal  <m  the  Issne  whether  the 
message  by  dne  diligence  conld  have  heen 
transmitted  to  Cottonwood  before  plaintiff 
left  Gafford's,  we  oondade  the  Judgment 
should  not  be  reveised  on  account  of  the 
giving  (tf  the  spidal  charge. 
The  Judgment  Is  affirmed. 

On  Behearliic< 

[1]  In  holding  that  the  error  pointed  ont 
in  the  fourth  assignment  of  error  was  im- 
material, we  assumed  that  the  evidence  show- 
ed Gafford's  residence  to  be  about  tliree- 
quarters  of  a  mile  from  the  stores  and  post 
office.  In  this  we  erred,  for  there  Is  a  con- 
flict In  the  testimony.  Mrs.  Gaflord  testi- 
fied that  their  residence  was  about  2^  miles 
southwest  of  Cottonwood.  TMs  testimony, 
if  believed  by  the  Jury,  would  establish  that 
Will  Fabian  on  June  20,  1913,  was  not  at 
Cottonwood  after  about  4  or  5  o'clock  p.  m. 
At  one  place  in  his  testimony  we  found  the 
statement  that  he  left  Cottonwood  that  eve- 
ning and  went  out  a  little  piece  from  town, 
he  supposed  "somewhere  about  4  or  5 
o'clock."  At  another  place  he  fixes  the  time 
at  about  4  o'clock.  Again  he  testified  it  was 
"somewhere  late  In  the  afternoon,  about  4 
o'clock."  If  the  telegram  could  not  have  been 
delivered  to  him  at  Cottonwood,  appellant  is 
not  liable  under  the  pleadings.  The  ^>eclal 
charge  authorized  the  Jury  to  find  for  plain- 
tiff If  It  could  have  been  delivered  near  Cot- 
tonwood, that  is,  at  Gafford's,  even  though 
It  was  2%  miles  from  Cottonwood.  This  was 
submitting  to  the  Jury  an  issue  not  made  by 
the  pleadings,  and  undoubtedly  was  error  an- 
der  the  decisions  dted  in  the  former  opinion. 
The  verdict  was  probably  returned  under 
this  charge,  for  Mrs.  Gafford's  testimony  as 
to  the  distance  she  resided  fi:om  the.  stoses 
and  post  office  wonld  be  much  more  apt'to 
be  believed  than  that  of  WUl  Fabian,  the 
plaintiff,  who  was  a  visitor  to  that  section, 
and  whose  recollection  with  regard  to  other 
matters  appears  not  to'  have  been  good.  We 
stated  in  oar  former  opinion  that  the  trial 
court  must   have  assumed   that   Gafford's 
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place  was  at  Oottonwood.  We  based  this  tip- 
on  the  fact  that  he  assumed  that  plaintiff 
left  Oottonwood  on  the  evening  of  June  20, 
1913.  We  based  our  theory  upon  the  fact 
that  plaintiff  testifled  he  left  there  at  4 
o'clock,  which,  if  true,  wonld  concluslrely 
show  that  the  telegram  could  not  have  been 
delivered  to  him  at  Ottonwood  before  hia 
departure.  We  find,  as  above  shown,  that 
plaintiff's  testimony  on  this  iwint  left  It  un- 
certain whether  he  left  at  4  or  6  o'clock.  He 
described  the  time  once  as  in  the  "evening" 
about  4  or  5  o'clock,  and  again  as  being  late 
to  the  afternoon  at  about  4  o'clock.  The 
court  may  have  concluded  that  from  this  tes- 
timony the  Jury  could  find  that  the  message 
could  have  reached  Cottonwood  and  been  de- 
livered prior  to  BU^  departure.  It  was  de- 
livered to  appellant's  agent,  as  testifled  by 
Norrls  Fabian,  between  4:20  and  4:30  on  the 
afternoon  of  June  20tb.    The  court  said: 

"If  you  believe  that  the  message  could  not 
have  been  delivered  to  the  plaintiff,  Will  Fabian, 
at  C!ottonwood  before  the  said  Will  Fabian  left 
Cottonwood  on  the  evening  of  June  20, 1913,  and 
by  the  exercise  of  ordinary  care  on  the  part  of 
the  defendant  company,  you  Aoold  find  for  the 
defendant." 

Again  the  court  said: 

"If  you  believe  from  a  preponderance  of  the 
evidence  that  the  defendant  company  was  guilty 
of  negligence  in  not  transmitting  the  mi'<:<;nc;e  to 
Cross  Plains  in  time  for  it  to  be  sent  from  there 
to  Cottonwood  before  the  plaintiff  had  left  Cot- 
tonwood, and  believe  that  but  for  such  negli- 
gence, if  you  find  the  company  was  ne-rlifront,  the 
message  could  have  been  delivered  to  iil.iintiff  at 
Cottonwood  in  time  for  bim  to  have  attended  the 
funeral,  then  yon  will  find  for  the  plaintiff  and 
assess  his  damages  at  such  sum  as  in  your  sound 
judgment  will  compensate  him  for  the  mental 
disbese  that  he  suffered  by  reason  of  the  faHore 
to  be  present  at  the  funeral  of  his  father." 

While  the  court  assumes  that  plaintiff  left 
Cottonwood  on  the  evening  of  June  20tb, 
tills  expression  in  Itself  cannot  be  taken  to 
mean  the  departure  from  Gafford's  at  about 
sundown,  testifled  to  by  Mrs.  Gafford;  for 
plaintiff  himself  In  testifying  used  the  ex- 
pression that  he  left  Cottonwood,  meaning 
tbe  stores  and  post  office,  in  the  evening.  In 
addition  it  was  a  disputed  issue  whether 
plaintiff  left  Gafford's  at  all  that  afternoon 
or  nlgbt,  and  tbe  court  would  not  undertake 
to  assume  as  a  fact  that  be  did  leave  at  sun- 
do^^-n.  The  court  undoubtedly  sought  in  his 
main  charge  to  leave  it  to  the  Jury  whether 
tbe  message  could  have  been  delivered  to 
plaintiff  at  Cottonwood  on  June  20th.  Un- 
der this  charge  the  jury  could  weigh  all  tbe 
evidence,  and.  If  they  found  that  Gafford 
resided  at  Cottonwoo<I,  could  have  found  for 
'Plalotiff  If  the  message  could  have  been  de- 
livered to  him  there  on  June  20tli.  If  they 
decided  that  Gafford  did  not  live  at  Cotton- 
wood, and  that  the  message  could  not  have 
been  delivered  before  plaintiff  left  the  stores, 
it  was  their  duty  under  this  charge  to  re- 
turn a  verdict  for  defendant 

[2]  We  are  also  of  the  opinion  that,  no, 


contract  having  been  alleged  to  telephone  the 
message  from  Cottonwood  to  Gafford's,  It  was 
immaterial  whether  or  not  Gafford  was  con- 
nected by  telephone  with'  the  exchange  at 
Cottonwood.  Telegraph  Co.  v.  Byrd,  84  Tez. 
Civ.  App.  694,  79  S.  W.  40;  Stewart  v.  Tel. 
Co.,  158  S.  W.  1034.  We  conclude  tb&t  we 
were  in  error  In  holding  the  special  charge 
harmless,  and  tliat  the  fourth  assignment  of 
error  should  be  sustained. 

In  view  of  the  fact  that  the  above  con- 
clusions repder  unnecessary  tbe  intimation  in 
our  former  opinion  that  as  a  matter  of  law  a 
man  living  three-quarters  of  a  mile  from  the 
stores  and  post  office  wonld  be  said  to  live 
in  tbe  town,  the  same  is  withdrawn.  This 
would  generally  be  a  question  for  the  Jury. 

The  motion  for  rehearing  is  granted,  the 
former  Judgment  of  tills  court  set  aside,  and 
Judgment  entered  reversing  the  Judgment  of 
tbe  trial  court  and  remanding  the  cause  for 
another  trlaL 


SAMFOBO  V.  WELLS3R.    (No.  6711.)* 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.   Nov.  15,  1916.     Rehearing 
Denied  Dec.  13,  1916.) 

ArrOBNKT  AND    CUXRT  <8=>149  —  COHIBAOT 

FOB  Bhplotmkmt. 
An  attorney's  agreement  with  the  owner  of 
a  ranch  in  Mexico  to  sue  to  recover  cattle,  or 
the  value  thereof,  which  the  agreement  recited 
had  been  converted  by  a  Mexican  general,  the 
agreement  asstening  to  the  attorney  a  "one- 
fourth  interest  in  what  may  be  recovered  by  suit 
or  compromise,"  the  rancher  not  to  be  responsible 
for  the  attorney's  services  if  the  latter  should 
not  succeed  in  recovering  anything  of  value,  did 
not  entitle  the  attorney  to  compensation,  when 
he  failed  to  recover  anything,  nor  was  he  enti- 
tled to  one-fourth  interest  in  tbe  cattle  on  the 
ranch  not  converted,  on  the  theory  that  since 
he  had  been  induced  to  start  suit  and  change 
his  position  by  the  representation  that  all  the 
cattle  on  the  ranch  had  been  converted,  the 
rancher  was  estopped  to  deny  such  representa- 
tion, since  the  attorney  knew  at  the  time  of  tbe 
agreement  that  his  client  had  fled  from  Mexico, 
and  did  not  personally  know  that  the  cattle 
bad  been  converted. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Qicnt,  CJent.  Dig.  §{  351-367;  Dec  Dig.  «=» 
149.) 

Appeal  from  District  (Jourt,  Maverick 
County;   W.  C.  Jackson,  Special  Judge. 

Action  by  J.  K.  Sanford  against  R.  H.  Wei- 
ler.  From  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

Geo.  M.  Thurmond,  of  Del  Rio,  and  R.  D. 
Wright,  of  Eagle  Pass,  for  appellant  Ball 
&  Seeligson  and  Chas.  W.  Trueheart  all  of 
San  Antonio,  for  appellee. 

MOUBSUND,  J.  J.  B.  Sanford  sued  B.  H. 
Weller,  alleging  that  a  few  days  prior  to 
April  27,  1914,  WeUer  solicited  Sanford's 
services  as  an  attorney  at  law  to  represent 
bim  in  a  certain  cause  of  action  which  he  had 
against  Alberto  Guajardo,  who,  Weller  repre- 
sented, had  entered  upon  a  ranch  owned  by 
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Weller  In  Mexico,  and  bad,  during  the  month 
of  April,  1014,  taken  possession  of  and  con- 
verted to  bis  own  nse  live  stock  beloniging 
to  Weller  of  the  valne  of  $267,600.  This  Uve 
stock  waa  described  in  the  petition.  Plain- 
tiff, Sanford,  further  alleged  that  defendant, 
Weller,  requested  plaintiff  to  file  suit  against 
Guajardo  and  have  a  writ  of  garnishment  is- 
sued and  served  on  the  First  National  Bank 
of  Eagle  Pass,  and  represented  that  he  had 
reason  to  believe  Guajardo  had  money  on 
deposit  In  said  bank,  and  that  Onajardo  was 
a  nonresident;  that  on  April  2T,  1914,  plain- 
tiff and  defendant  entered  into  the  following 
written  contract: 

"The  State  of  Teza«,  County  of  Maverick: 
This  memorandum  of  agreement  this  day  made 
and  entered  into  between  R.  H.  Weller,  first 
party,  and  J.  R.  Sanford,  second  party,  boUi 
resideBts  of  Maverick  county,  Texas,  witaesseth: 

"Krst.  First  party  has  employed  second  par- 
ty as  his  lawyer  to  represent  party  in  a  pros- 
ecution of  a  certain  suit  which  he  has  against 
Alberto  Guajardo,  who  is  the  same  person  as 
L.  A.  Guajardo,  a  resident  of  the  republic  of 
Mexico,  for  the  value  of  certain  cattle  belonging 
to  first  party,  and  which  were  converted  by  the 
said  Guajardo  during  the  month  of  April,  1914. 
Cattle  being  of  the  following  description :  3,200 
head  of  stock  cattle  branded  ZX  on  left  hip, 
with  ear  marks  crop  o£E  each  ear,  thus  (mark), 
of  the  value  of  one  hundred  sixty  thousand 
($160,000.00)  doUars,  fifty  head  of  thoroughbred 
cattle  branded  D  on  left  hip,  with  no  ear 
marks,  of  the  value  of  $7,500.00 :  1.400  head  of 
three  and  four  year  old  steers  branded  Z  X  on 
left  hip  of  the  valne  of  $70,000.00;  150  Iwad 
of  horses  and  160  head  of  mules  branded  ZX 
on  left  thigh  and  some  branded  V  on  right  jaw : 
800  being  of  the  value  of  $30,000  and  which 
stock  at  the  time  of  the  conversion  were  located 
at  the  Las  Rucias  ranch  in  the  DMtrict  of 
Monclova,  state  of  Coabuila,  Umted  States  of 
Mexico,  which  ranch  is  situated  about  fourteen 
miles  north  of  the  town  of  Musquiz. 

"Second.  The  second  party  accepts  the  em- 
ployment and  agrees  to  prosecute  the  suit  in 
the  district  court  of  Maveridc  county.  Texas, 
and  appellate  courts,  and  if  necessary  to  fur- 
ther prosecute  claims  in  other  courts  of  the  state 
or  the  United  States,  or  through  the  United 
States  government  at  Washington. 

"Thiid.  This  employment  also  covera  any  and 
all  other  claims  which  the  first  party  may  have 
against  any  one  or  against  the  Mexican  gov- 
ernment, or  against  any  party  or  parties  who 
may  be  responsible  for  the  loss,  damage  or  con- 
version of  any  of  his  property  which  he  may 
now  have  or  which  may  arise  in  the  future  dur- 
ing the  unsettled  conditions  existing  in  Mexico. 

^Fourth.  And  in  consideration  of  the  services 
performed  and  to  be  performed  by  the  second 
party,  the  first  party  assigns,  transfers  and 
conveys  unto  the  second  party  a  one-fourth  in- 
terest in  what  may  be  recovered  by  the  first  par- 
ty either  by  suit  or  compromise,  either  in  mon- 
ey or  other  things  of  value. 

"SHfth.  The  court  costs  shall  be  paid  equally 
by  the  first  and  second  parties,  that  is  the  first 
party  shall  pav  one-halt  and  the  second  party 
shall  pay  one-naif  thereof. 

"Sixth.  The  first  party  shall  make  all  bonds 
which  may  be  necessary  during  the  prosecution 
of  any  of  the  claims. 

"Seventh.  In  the  event  the  said  party  of  the 
second  part  does  not  succeed  in  recovering  any- 
thing of  value,  then  the  first  party  will  not  be 
responsible  to  him  for  his  services. 

"Eighth.  Neither  party  shall  compromise  any 
•f  the  claims  without  a  consultation  is  first  had 
and  an  agreement  is  arrived  at  satisfactory  be- 
tween the  first  and  second  parties  hereto. 


"Witness   onr  hands  this  lSi«   27tli  day  of 
April,  A.  D.  1914. 

"R.  H.  WeHer, 

"Party  of  the  Blrst  Part 
"J.  R.  Sanford, 

"Party  of  the  Second  Part." 

Plaintiff  further  alleged  that  In  pursuance 
of  the  terms  of  said  contract  he  filed  salt 
against  Guajardo  for  $267,600  and  procured 
a  writ  of  garnishment;  that  at  the  time 
the  contract  waa  entered  Into  It  was  a  fact 
that  Gnajardo,  through  his  agents  and  em- 
ploy^, was  in  possession  of  said  live  stock 
in  defiance  of  any  right  or  claim  of  defend- 
ant, and  defendant  had  been  onsted  from 
his  ranch,  and  had  taken  refuge  In  the  United 
States ;  that,  regardless  of  whether  any  one 
had  converted  this  live  stock,  Weller  repre- 
sented to  plaintiff  that  Onajardo's  agents  and 
employes  had  taken  possession  of  the  live 
stock  and  ousted  Weller  from  his  ranch,  and 
plaintiff  believed  such  to  be  the  case,  and  It 
It  was  untrue  plaintiff  did  not  know  It  was 
untrue,  but,  "relying  npon  the  facts  as  a 
basis  for  the  contract,  and  that  contract- 
ing with  reference  to  the  facts  as  being  true, 
and  having  the  same  recited  In  the  contract, 
plaintiff  was  led  to  contract  npon  the  basis 
of  said  facts,  and  that  he  performed  the 
services  and  expended  money  and  so  changed 
his  position,  and  consequaitly  defendant  la 
estopped  from  denying  that  such  a  state  of 
facts  existed";  "that  defendant  says  the 
representations  herein  alleged  and  those  re- 
cited In  the  contract,  and  with  reference  to 
which  the  parties  contracted,  were  not  tme, 
and  plaintiff  says  that  if  they  were  not  true, 
then  defendant  is  guilty  of  a  fraud  committed 
in  Maverick  county;  that  If  the  representa- 
tions were  tme,  then  plaintiff  says  that  at  the 
time  the  representations  were  made,  and  at 
the  time  the  contract  was  formed,  the  defend- 
ant had  no  intention  of  performing  the  same, 
but  used  his  obligations  therein  made  as  false 
pretenses  and  tricks  t«  Indnce  plaintiff  to 
undertake  the  employment,  and  to  file  the 
suit  and  garnishee  the  said  bank,  believing 
that  he  (defendant)  would  not  be  further 
molested  In  Mexico  after  the  suit  was  filed, 
and  that  his  cattle  would  be  released,  and 
that  defendant  had  no  intention  of  contlnnlng 
the  prosecution  of  the  suit,  or  of  producing 
evidence  In  Maverick  oonnty,  to  sustain  his 
case,  and  this,  bis  purpose  In  Inducing  plain- 
tiff to  enter  Into  the  contract  to  spend  his 
money  and  perform  same,  was  to  Intrap  and 
defraud  plaintiff  by  holding  before  him 
those  fahse  promises  of  defendant  recited  In 
the  contract,  and  whl<A  defendant  Intended 
at  the  time  to  disregard,  all  of  whl6h  fraud 
was  committed  In  Maverick  county,  Tex.;" 
that  after  the  filing  of  suit  and  service  of 
writ  of  garnishment,  defendaht  succeeded  in 
regaining  possession  of  said  live  stock,  with 
the  exception  of  about  63  bead  of  cattle  worth 
$3,150  and  h<»:ses  and  mules  worth  $30,000; 
that  plaintiff  diligently,  represented  jdefend- 
ant,  and  aongU  t»  nomme  tli*  otock  or  o^ 


Digitized  by  ^OOQIC 


Tex.) 


SANFOSD  y.  WBLZiER 


1018 


lect  Itg  Talae,  and  In  all  things  compiled  with 
Ills  contract;  that  In  April,  1915,  defoidant 
breached  said  oontraot,  In  that  be  undertook 
to  sell  and  convey  all  of  the  live  stock  of 
which  he  had  recovered  possdsaion,  and  plain- 
tiff, upon  receiving  notice  from  defendant  of 
such  undertaking,  objected  to  defendant  sell- 
ing and  conveying  the  one-fourth  interest  in 
said  stock  claimed  by  plaintiff  under  the  con- 
tract ;  that  defendant  then  repudiated  plain- 
tiff's claim,  and  fttlled  and  refused  to  de- 
liver to  plaintiff  his  interest  in  the  cattle  or 
pay  the  value  thereof,  but  converted  the  same 
to  his  own  use  and  benefit;  that  the  reason- 
able value  of  plaintiff's  interest  in  the  4,000 
head  of  stock  recovered  was  fG8,600  and  the 
reasonable  value  of  the  care  thereof  was  not 
more  than  91  per  head.  Plaintiff  prayed 
for  judgment  for  one-fourth  Interest  In  the 
ritocfc,  or  its  value,  less  the  value  of  the  care 
thereof. 

Defendant  filed  a  plea  (d  privilege  to  be 
sued  in  Bexar  county,  and,  subject  thereto,' 
answered  by  special  exceptions,  a  general 
denial  of  allegations,  not  specially  admitted, 
and  a  special  answer,  wherein  he  admitted 
the  execution  of  the  contract  sued  upon,  but 
alleged  that  if  it  was  susceptible  of  the  con- 
struction placed  thereon  by  plaintiff,  then  It 
was  not  defendant's  contract  or  binding  on 
Mm,  because  it  was  so  executed  by  mutual 
mistake,  or  a  mistake  on  the  part  of  defend- 
ant and  a  fraud  on  the  part  of  plaintiff, 
in  that  it  purports  to  cover  all  cattle  and 
horses  owned  by  defendant  in  Mexico;  that 
be  went  to  plaintiff  for  the  purpose  of  secur- 
ing advice  with  reference  to  his  pro];>erty  in 
Mexico,  and  informed  plaintiff  ttiat  he  had 
been  reliably  Informed  that  an  army,  or 
large  body  of  men,  under  the  control  and 
direction  of  Alberto  Guajardo,  who  was  pur- 
porting to  act  as  brigadier  general,  was  rap- 
Idly  approaching  defendant's  randi,  and  de- 
fendant had  also  been  informed  that  said 
army  expected  to  capture  and  probaoly  kill 
defendant,  and  to  seize,  carry  off,  and  de- 
stroy all  of  bis  live  stock,  and  defendant  had 
left  the  ranch  several  days  prior  to  his  oon- 
snltation  with  plaintiff,  and  presumed  and 
supposed  that  seizure  and  convenions  had 
already  then  been  made,  or  were  I>eing  made, 
of  his  property;  that  he  also  Informed  plain- 
tiff that  Ouajardo,  or  bis  men,  had,  prior 
to  the  above-mentioned  Invasion,  seised  and 
taken  away  many  of  defendant's  cattle,  hors- 
es, and  mules ;  that  he  consulted  plaintiff  as 
to  what  cooise  to  pursue  for  the  recovery 
of  his  property,  and  plaintlfl  advised  that  a 
suit  be  brought  against  Guajardo,  and  gar- 
nishment sued  out,  informing  plaintiff  that 
Ona^do  had  a  large  amount  of  money  on 
deposit  in  the  First  National  Bank  of  Xagle 
Pass ;  that  he  also  advised  the  execution  of, 
and  wrote,  the  contract  described  in  plain- 
tiff's petition;  that  he  had  full  faith  and 
confidence  In  the  ability  and  Integrity  of 
plaintiff,  and  executed  said  .oontraet  believ- 


ing and  understanding  that  It  only  covered 
and  Included,  and  that  both  parties  intended 
that  plaintiff  should  only  have,  a  one-fourth 
interest  in  such  property  as  may  have  been 
actually  converted  by  Guajardo  and  whidi, 
or  its  value,  mij^t  be  recovered  by  and 
through  the  efforts  of  plaintiff,  and  did  not 
contemplate  or  intend  that  plaintiff  should 
have  any  Interest  In  property  that  had  not 
been  taken  or  converted  by  Guajardo;  that 
after  the  making  of  the  contract  plaintiff 
so  construed  the  same,  and  if  the  contract 
bears  the  construction  and  is  to  the  effect 
as  contended  by  plaintiff  in  his  pleading,  it 
was  so  drawn  by  mutual  mistake,  or  if  plain- 
tiff understood  and  intended  it  to  be  to  the 
effect  now  pleaded  by  him,  then  he  procured 
the  same,  and  induced  and  led  defendant  to 
execute  and  deliver  the  same,' through  a  mis- 
take of  defendant,  and  through  fraud  per- 
petrated by  plaintiff  upon  defendant  De- 
fendant further  alleged  that  even  if  the  con- 
tract be  held  binding  to  the  effect  claimed 
by  plaintiff,  the  latter  could  not  recover  be- 
cause under  the  terms  of  the  ooatract,  and 
especially  the  fourth  paragraph  thereof, 
plaintiff  was  only  to  receive  one-fourth  in- 
terest in  what  might  be  recovered  by  the 
first  party,  either  by  suit  or  compromise, 
and  defendant  has  received  nothing  by  suit 
or  compromise.  Defendant  admitted  that 
plaintiff  filed  suit  and  sued  out  a  writ  of 
garnishment  as  alleged  by  him,  and  alleged 
that  on  about  May  6,  1915,  plaintiff  notified 
defendant  that  he  would  not  further  repre- 
sent defendant  in  said  suit,  and  returned  to 
defendant  the  papers  relating  to  the  matter ; 
that  shortly  after  said  suit  was  filed  he  ad- 
vised plaintiff  that  Guajardo  and  his  men  had 
not  taken  all  of  his  property,  as  he  supposed 
would  be  done  "and  as  was  In  contemplation 
when  said  contract  was  executed,"  but  had 
taken  "78  horses,  three  big  mules,  and  63 
fine  cows" ;  that  he  did  contract  the  sale  of 
his  horses,  cattle,  and  mules  to  J.  M.  Dobie 
In  April,  1916,  and  did  not  recognize  any 
claim  of  interest  therein  on  the  part  of  plain- 
tiff, because  said  stodc  had  not,  at  any  time, 
been  "taken,  carried  away,  or  converted"  by 
Guajardo,  his  army  or  men,  or  any  one  under 
his  direction  or  dominion,  and  therefore  could 
not,  by  any  possible  construction  have  been 
received  or  recovered,  either  by  suit,  com- 
promise, or  otherwise  in  contemplation  of 
and  under  the  terms  of  said  contract. 

The  cause  was  submitted  upon  special  is- 
sues, the  first  of  which  was  not  answered. 
The  isBucB  and  answers  are  as  follows: 

(1)  Was  it  the  intention  of  both  the  plaintitt 
and  defendant  when  they  entered  into  the  con- 
tract sued  on  that  plaintiff  should  have  for  hia 
serriceg  a  one-fourth  interest  in  all  the  lire 
stock  described  in  said  contract?   Answer: . 

(2)  Did  the  defendant,  R.  H.  Weller,  intend 
and  understand,  at  the  time  of  the  execution 
of  the  contract  in  question,  to  assign  to  the 
plaintiff  in  only  a  one-fourth  interest  in  the 
cattle,  if  any,  that  had  been  converted  by  Gua- 
jardo?   Answer:   The  defendant  Wellar  Ad  in- 
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tend  and  understand,  at  the  time  of  the  execu- 
tion of  the  contract  in  Question,  to  assign  to 
the  plaintiff  only  a  one-fourth  interest  in  the 
cattle  that  had  been  converted  by  Guajardo. 

(3)  If  in  answer  to  the  second  special  issue 
submitted,  you  find  that  the  defendant,  Weller, 
understood  and  intended,  at  the  time  of  the  exe- 
cution of  this  contract,  to  assign  to  the  plain- 
tiff only  a  one-fourth  interest  in  the  cattle,  if 
any,  that  had  been  converted  by  Guajardo,  then 
you  will  answer  the  following  questions:  At 
the  time  of  the  execution  of  the  contract,  did 
the  plaintiff,  Sanford,  know  that  the  defendant, 
Weller,  understood  and  intended  to  assign  only 
a  one-fourth  interest  in  the  cattle,  if  any,  that 
had  been  converted  by  Guajardo,  and  with  this 
knowledge,  it  any,  did  the  plaintiff,  Sanford, 
permit  defendant,  Weller,  to  execute  the  con- 
tract without  the  plaintiff,  Sanford,  informing 
the  defendant,  Weller,  that  such  was  not  the 
effect  of  the  contract?  Answer:  The  plaintiff, 
Sanford,  did  know  that  the  defendant,  Weller, 
underatood  and  intended  by  the  execution  of  the 
confantct  to  assign  only  a  one-fourth  interest 
in  the  cattle,  if  any,  that  had  been  converted  by 
Guajardo. 

(4)  What  portion  or  part  of  defendant's  prop- 
erty described  in  said  contract  did  Alberto 
Guajardo  convert,  if  any?  Tou  will  set  out 
and  describe  in  answer  to  this  question  the 
stock  you  find,  if  any,  so  converted,  by  kind 
and  numbers.  By  "conversion"  as  applicable 
to  this  charge  is  meant  any  distinct  act  or  do- 
minion wrongfully  exerted  over  another's  prop- 
er^ in  denial  of  his  right  or  inconsistent  with 
it  Answer:  63  head  of  cattle,  100  horses,  160 
mules. 

(5)  Ton  will  find  and  state  in  your  aaswer 
the  value  of  all  the  cattle  remaining  on  the 
Weller  ranch  in  old  Mexico  after  Alberto  Gua- 
Jardo's  men  deputed  from  and  left  said  ranch, 
and  that  were  thereafter  in  the  possession  of 
the  defendant,  Weller,  which  are  described  in 
said  contract,  less  the  reasonable  expense  of 
caring  for  them  for  12  months.  Answer:  $123,- 
849.00." 

Judgment  was  entered  in  favor  of  defend- 
ant, and  plaintiff  appealed. 

No  exceptions  were  urged  by  either  party 
to  any  of  the  issues  answered  by  the  Jury. 
We  may  therefore  take  it  for  granted  that 
there  is  evidence  to  support  each  finding,  un- 
less the  fact  that  a  motion  for  peremptory 
instruction  was  made  prior  to  the  giving  of 
the  general  charge,  dispenses  with  the  neces- 
sity of  objecting  to  the  issues  submitted,  and 
is  equivalent  to  an  objection  to  the  sufficien- 
cy of  the  evidence  to  justify  the  submission 
of  each  special  issue.  It  has  been  held  that 
such  is  not  the  law.  Eissex  v.  Mitchell,  183  S. 
W.  399.  Be  this  as  it  may,  we  hare  exam- 
ined the  testimony,  and  conclude  that  each  of 
the  findings  sought  to  be  attacked  by  appel- 
lant is  sustained  by  the  evidence. 

We  will  dlscnss  the  questions  of  law  with- 
out considering  each  assignment  of  error  sep- 
arately. 

The  parties  apparently  agree  that  the  con- 
tract in  question  falls  within  the  class  of  as- 
signments considered  and  discussed  by  the 
Supreme  Court  In  the  case  of  Railway  v.  Gln- 
ther,  96  Tex.  295,  72  S.  W.  166 ;  that  it  is  an 
assignment  of  an  interest  in  a  cause  of  action 
of  which  a  judgment  or  cunpromise  was  to 
be  the  measure.  They  disagree,  however, 
upon  -what  fund  would  come  within  th« 
terms  of  the  assignment  evldenoed  by  the 


contract  sued  on,  Sanford  eontraiding  that 
the  words,  "a  one-fourth  Interest  In  what 
may  be  recovered  by  tlie  flisft  party,  either  by 
suit  or  compromise,  either  in  money  or  other 
thing  of  value,"  would  indnde  all  property 
which  had  been  converted,  and  of  which  de- 
fendant regained  possession  by  snlt  or  com- 
promise, or  In  any  other  manner,  while  Wel- 
ler MMitends  that  the  words  should  be  given  a 
literal  meaning,  and  the  assignment  would 
relate  only  to  money  or  property  recovered  by 
suit  or  compromise.  It  appears  to  as  that  it 
la  unnecessary  to  decide  this  point  in  view 
of  the  finding  of  the  Jury  that  the  stock  In 
which  Sanford  claims  am  interest,  in  this 
suit  was  never  converted.  We  think  the 
point  thus  raised  cannot  be  determinative  of 
the  controversy  in  this  case,  for,  conceding 
Sanford's  construction  to  be  correct,  be  has 
failed  to  prove  that  the  lire  sbot^  In  wbldi 
be  asserts  an  Interest  was  ever  converted  by 
any  one.  The  jury  found,  and  Its  finding  Is 
amply  sustained  by  the  testimony,  that  there 
was  no  ocmversion  of  this  lire  stock.  Nei- 
ther Sanford  nor  Weller  recovered  the  same 
from  Guajardo  or  any  one  else.  Sanford 
pleaded  that  such  lire  stock  had  been  con- 
rerted  by  Guajardo,  and  "that  Weller  suc- 
ceeded in  regaintng  possession  of  and  recov- 
ering said  lire  stock."  He  failed  to  prove 
these  allegations,  and,  having  made  no  case 
under  this  count  of  bis  petition,  it  Is  Imma- 
terial whether  or  not  be  is  correct  in  contend- 
ing that  he  was  to  bare  a  one-fonrtb  interest 
In  all  conrerted  property  recorered  in  any 
manner  by  Weller, '  Instead  of  only  such  as 
was  recovered  by  suit  or  compromise. 

Sanford  contends,  however,  that  eren  if 
the  lire  stock  in  which  he  seeks  to  establish 
an  Interest  was  not  converted,  nevertheless  he 
is  entitled  to  recover  a  one-fonrtb  Interest 
therein  or  its  value.  This  claim  is  not  found- 
ed upon  the  theory  that  the  contract  directly 
vests  In  him  a  one-fourth  interest  in  all  live 
stock  described  therein  in  consideration  of 
the  services  to  be  performed  by  him,  and  no 
such  theory  could  be  urged  wltb  any  degree 
of  plausibility,  for  the  clause,  flxlng  tbe  com- 
pensation too  plainly  and  uneqoirocaUy, 
stamps  the  contract  as  one  as^gnlng  an  In- 
terest In  a  cause  of  action  of  which  a  Judg- 
ment or  compromise  is  to  be  the  measure,  and 
not  one  transferring  an  Interest  in  lire  stodc 
His  claim  Is  based  on  tbe  theory  that,  as  the 
contract  ocmtains  tbe  statement  that  all  of 
Weller's  live  stock  has  been  conrerted  by 
Guajardo,  such  statemoit  became  the  basis 
for  tbe  contract,  and  that  Weller  Is  estopped 
to  deny  its  correctness.  Having  arrived  at 
this  conclusion,  he  contends  that,  as  Weller 
has  possession  of  abont  $237,000  worth  of  the 
live  stock  described  In  the  contract,  be  (San- 
ford) is  entitled  to  recorer  a  one-fourth  inter- 
est therein.  The  pleading  relating  to  tbla 
contention  charges  Weller  with  fraudalmt 
misrepresentation  of  the  extent  of  the  can- 
version,  and  it  la  claimed  that  Sanford  al- 
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tered  bla  position  to  his  detriment  on  aeoonnt 
of  Bacb  mlsrepreaentaticxis.  No  Issue  with 
respect  to  this  matter  was  requested  to  be 
submitted  to  the  Jury,  and  the  evidence  falls 
to  substantiate  the  all^atlons  with  reference 
to  fraud.  In  fact  It  appears  that  Sanford 
knew  Weller  had  left  his  ranch  before  the 
depredations  by  Guajardo's  men  took  place, 
and  had  no  personal  knowledge  of  the  extent 
thereof,  and  some  doubt  existed  in  Sanford's 
mind,  for  he  expressed  doubt  whether  Waller 
«ould  prove  the  conversion,  and  Weller  named 
the  parties  from  whom  he  had  heard  that  it 
liad  taken  place. 

It  is  also  clear  that  the  facts  relating  to 
the  extent  of  the  conversion  were  deemed  im- 
-portant  because  of  the  necessity  of  making 
spedflc  allegations  in  the  petition  and  mak- 
ing oath  ta  order  to  procure  a  wtlt  of  gar- 
nishment, but  there  is  nothing  to  indicate 
that  Weller  was  given  to  understand  that  any 
statement  he  might  make  as  to  the  extent 
of  his  claim  would  be  Important  in  fixing 
the  rights  of  plaintiff  under  the  contract. 
'There  is  no  evidence  to  the  effect  that  plain- 
tiff would  not  have  accepted  the  employment 
liad  he  known  the  real  tacts.  There  being  no 
imposition  in  fact  practiced  upon  Sanford,  kis 
contention  is  that,  regardless  of  fraud  or 
imposition,  Weller  signed  a  contract,  stating 
that  all  of  his  property  had  been  converted, 
and  is  eBt(H>ped  to  deny  such  statement  He 
Invokes  general  rules  relating  to  estoppel 
announced  In  text-books,  but  cites  no  case 
wherein  such  rules  have  been  applied  in  a 
case  based  on  facts  similar  to  those  in  this 
case.  We  do  not  think  the  rules  relied  on 
are  applicable.  Estoppel  must  be  predicated 
upon  a  state  of  facts  showing  that  it  would 
-operate  as  a  fraud  upon  a  party  if  the  other 
Is  permitted  to  deny  certain  statements.  The 
doctrine  of  estoppel  should  never  be  carried 
so  far  as  to  make  a  contract  never  Intended 
or  contemplated  by  the  parties — ^to  create 
greater  rights,  In  fact,  a  far  more  favorable 
«ontract  than  if  in  fact  all  of  defendant's 
property  had  been  converted.  Such  would 
be  the  peculiar  result  if  plaintiff  is  permitted 
to  recover  from  defendant  one-fourth  of  the 
stock  not  converted,  when  he  was  unable  to 
recover  from  Guajardo  the  ?30,000  for  stock 
.actually  taken,  and  there  is  nothing'  to  indi- 
cate that  it  would  have  profited  him  aught 
had  defendant  really  possessed  a  claim  for 
$267,000.  It  would  make  a  contract  which 
'NVeller  would  undoubtedly  not  have  know- 
ingly entered  into,  and  one  which  Sanford 
jipparently  did  not  intend  or  contemplate, 
for  although  Wdler  reported  to  him,  soon 
after  the  suit  was  filed  in  April,  1914,  that 
.only  $90,000  worth  of  live  stock  had  been  tak- 
en by  Guajardo,  no  claim  was  asserted  by 
bim  to  the  rcmalnhig  $237,600  worth  of 
stock  until  April,  .  1919,  althou^  be  had 
many  oKwrtnntties  to, make  such  daim  to 
Weller.  We  think  the  rules  of  law  to  be  ap- 
plied in  determining  the  effect  of  mlsdescrib- 
dng  the  cause  of  action  are  to  be  found  by 


Investigation  of  the  anttiorittea  relating  to 
assignments  of  choses  in  action.  "In  the 
absence  of  an  express  warranty,  the  assignor 
of  a  chose  in  action,  for  a  valuable  consider- 
ation, impliedly  warrants  to  the  assignee 
that  the  chose  assigned  is  a  valid,  subsist- 
ing obligation  in  his  favor  against  the  debtor 
to  the  extent  to  which  It  purports  to  be  such." 
Ck>rpus  Juris,  vol.  5,  p.  968,  Ruling  Case  Law, 
vol.  2,  p.  627 ;  Elliott  on  Ckmtracts,  vol.  2,  { 
1456 ;  Miners'  Bank  v.  Burress,  104  Mo.  App. 
690,  147  8.  W.  UIO;  Scott  v.  Hix,  2  Sneed. 
192,  62  Am.  Dec.  note,  p.  467;  Boyd  v.  An- 
derson, 1  Overt  438,  3  Am.  Dec.  762;  Trus- 
tees of  Broadus  Institute  v.  Siers,  68  W. 
Va.  125,  69  S.  B.  468,  Ann.  Cas.  1912A,  page 
920;  Galbreath  v.  Wallrich,  45  Colo.  537, 
102  Pac.  1085.  In  the  note  to  Scott  v.  Hlz, 
supra,  we  find  the  following  quotation: 

"Says  Mr.  Justice  Sharswood,  in  S7ynn  v. 
AUen,  57  Pa.  482:  'The  doctrine  that  the  ven- 
dor of  chattels  in  poaaession  impliedly  warrants 
the  title  extends  to  choses  in  action.  Ritchie 
V.  Summers.  3  Xeates  (Pa.)  631;  Chamley  v. 
nnlles.  8  Watts  &  8.  (Pa.)  361;  Swanzey  v. 
Parlcer,  60  Pa.  450  [88  Am.  Dec.  649].  As  in 
the  sale  of  other  things,  he  undertakes,  not  for 
their  quality,  that  they  are  really  worth  the 
money  they  represent,  but  that  they  are  what 
they  purport  to  he;  in  other  words,  he  war- 
rants the  sennineness  of  the  claim  upon  them. 
Lyons  v.  DivelbiB,  22  Pa.  186.  Every  obligee 
or  holder  of  an  obligation  who  asaigns  it  to 
another,  especially  if  ne  does  so  for  a  valuable 
consideration,  impliedly,  at  least,  thereby  en- 
gages that  it  is  genuine,  and  binding  upon  the 
obligor,  unless  he  discloses  fully  and  truly  to 
the  assignee  in  treating  for  the  assignment  all 
the  facts  and  circumstances  connected  with  the 
execution  and  delivery  of  the  obligation,  and, 
after  being  thus  advised,  the  assignee  agrees  to 
take  it  at  his  own  risk.'  " 

"The  measure  of  the  assignee's  damages  for 
breach  of  warranty  of  title  and  validity  of  the 
choses  assigned  is,  generally,  the  amount  he 
paid  the  assignor  for  the  chose,  with  interest, 
and  costs  reasonably  incurred  by  him  in  an  at- 
tempt to  enforce  the  chose  against  the  debtor." 
Corpus  Juris,  vol.  6,  p.  971,  and  authorities 
above  cited. 

Applying  the  rules  so  established,  it  ap- 
pears that  if  there  be  any  liability  under  the 
facts  disclosed  by  this  record  on  the  part 
of  Weller  to  plaintiff  for  stating  in  the  con- 
tract that  his  claim  ■was  one  for  the  conver- 
sion of  all  the  live  stock  therein  described, 
such  liability  wOuld  be  for  breach  of  Im- 
plied warranty,  and  would  entitle  plaintiff'  to 
recover  the  expenses  incurred  in  seeking  to 
recover  on  the  spurious  claim  and  the  rea- 
sonable value  of  his  services  in  regard  there- 
to.   No  such  recovery  is  sought  in  this"  suit. 

We  conclude  that  appellant  la  not  entitled 
to  recover  upon  either  theory  urged  by  him, 
without  reference  to  the  findings  of  the  Jury 
on  the  issue  of  mistake.    - 

It  Is'  too  plain  for  argument  that  no  clause 
of  the  contract  purports,  on  Its  face,  to  vest 
in-  Sanford  a  one-fourUi  Interest  -  in  live 
stock  not  converted,  but  If  there  was-  muSi  a 
clause,  it  would  conflict  with  paragraplu  4 
and  7  of  tlie  contraot  and  create  an  ambi- 
guity which,  under  various  rules  of  law,  as 
well  as  the  findings  of  the  Jury,  would  have 
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to  be  80lv«d  in  taxct  of  Weller.  Slllott  on 
Contracts,  |{  1521,  1528,  1631,  1538,  and  1584. 
Let  ns,  howerer,  for  the  purpose  of  con- 
sidering the  effect  of  the  second  and  third 
findings  of  the  Jury,  consider  the  case  from 
the  standpoint  that  appellant  Is  correct  In 
his  theory  of  estoppel  and  in  his  construc- 
tion of  the  legal  effect  of  the  contract.  If 
Sanford,  In  drawing  the  Instrument,  had  ex- 
pressed the  Intention  of  both  parties,  and 
that  intention  had  been  to  yest  in  Sanford  a 
one-fourth  interest  in  an  lire  stock  described 
therein,  but  the  making  of  the  agre^nent  was 
Induced  by  the  mistaken  belief  that  Gaojardo 
had  converted  all  of  said  live  stock,  and  the 
agreement  wonid  not  have  been  entered  into 
by  W^er  but  for  such  belief,  he  would  have 
been  compelled  to  rely  npcm  the  rules  of  law 
relating  to  mistakes  of  fact.  Such  an  agree- 
ment was  not  made  nor  directly  expressed  in 
the  instrument  signed  by  the  parties,  but  ap- 
pellant contends  that,  by  operation  of  the 
rules  of  law  relating  to  est(vpel,  the  same 
legal  effect  must  be  given  to  the  instrument 
drawn  by  him  and  signed  by  the  parties  as 
if  it  had  directly  stated  that  Sanford  was 
to  own  one-fourth  of  all  the  live  stock, 
whether  converted  or  not  There  can  be  no 
doubt  that  in  making  their  agreement  both 
parties  assumed  that  all  of  Wellec's  live 
stock  had  been  converted,  and  contemplated 
that  Sanford  might  have  to  try  to  recover  all 
of  same  or  its  value.  There  can  also  be  no 
doubt  that  had  they  known  the  facts,  they 
would  only  have  contemplated  that  Sanford's 
services  would  be  required  to  try  to  recover 
the  stock  actually  taken,  and  in  drawing  the 
contract  the  stock  converted  would  have 
been  described,  instead  of  all  of  the  stock. 
But  Weller's  plea  of  mistake  goes  further 
than  that.  He  contends  that,  although  it  was 
assumed  that  all  of  his  live  stock  had  been 
converted,  his  intention  was  to  assign  to  San- 
ford only  one-fourth  of  his  cause  af  action 
for  such  live  stock  as  should  prove  to  have 
been  actually  converted.  He  contends,  fur- 
ther, that  this  intention  of  his  was  known  to 
Sanford,  and  that  the  latter,  who  is  charge- 
able with  the  selection  of  the  words  used  in 
reducing  the  agreement  to  writing,  did  not 
inform  him  of  the  fact  that,  as  drawn,  the 
Instrument  did  not  express  such  intention; 
that  is,  he  did  not  Inform  Weller  of  the  legal 
effect  of  stating  In  the  instrument  that  the 
cause  of  action  against  Goajardo  was  one 
for  conversion  of  all  the  stock;  that  such 
statement,  in  spite  of  paragraphs  4  and  7, 
had  the  legal  effect  of  transferring  to  Ban- 
ford  a  one-fourth  interest  in  all  of  the  cattle 
described  therein  not  converted.  The  Jury 
sustained  these  contentions  made  by  Wtiler. 
We  may  take  it  as  established,  then,  that  if 
the  iastrument  could  be.  given  the  legal  ef- 
fect by  estoppel  to  vest  in  Sanfcvd  a  one- 
fourth  Intefeat  in  cattle  not  conTerted,  It 


failed  to  express  the  legal  import  of  the  con- 
tract actnally  made,  and  that  this  failnre  re- 
sulted from  a  mistake  as  to  the  legal  opera- 
tion of  stating  that  all  of  the  live  stock  bad 
been  converted.  This  is  the  Und  of  mistake 
spoken  of  by  Mr.'  Pomeroy  in  his  work  on 
Equity  Jurisprudence  (8d  Ed.)  f  84S,  in  the 
following  language: 

"If  *  •  •  after  making  an  agreement,  in 
the  process  of  reducing  it  to  a  written  form,  the 
instrument,  by  means  of  a  mistake  of  law,  fails 
to  express  the  contract  which  the  parties  ac- 
tually entered  into,  equity  will  interfere  with 
the  appropriate  rdief,  either  by  way  of  defense 
to  its  enforcement,  or  by  cancellation,  ^r  by 
reformation,  to  the  same  extent  as  if  the  fail- 
ure of  the  writing  to  express  the  real  contract 
was  caused  by  a  mistake  of  tact.  In  this  in- 
stance there  is  no  mistake  as  to  the  legal  im- 
port of  the  contract  actually  made;  bat  the  mis- 
take of  law  prevents  the  real  contract  from  be- 
ing embodied  in  the  written  instrument.  In 
short,  if  a  written  instrnment  fails  to  express 
the  intention  which  the  parties  had  in  naaking 
the  contract  which  it  purports  to  contain,  equity 
will  grant  its  relief,  affirmative  or  defensive, 
although  the  failure  may  have  resulted  from  a 
mistake  as  to  the  legal  meaning  and  operation 
of  the  terms  or  language  employed  in  the  writ- 
ing. Among  the  ordinary  examples  of  such  er- 
rors are  those  as  to  the  legal  effect  of  a  descrip- 
tion of  the  subject-matter,  and  as  to  the  import 
of  tedinical  words  and  phrases:  but  the  rule 
is  not  confined  to  these  instances.  2  Pomeroy's 
Eq.  Jar.  3d  Ed.  sec.  846. 

For  annotations  on  this  subject,  see  note 
to  Dolvin  V.  Barrow  Co.,  28  £<.  B.  A.  CN.  &) 
p.  785. 

This  court  being  of  the  opinion  that  appel- 
lant is  entirely  wrong  in  his  contention  as 
to  the  construction  of  the  contract,  it  td- 
lows,  of  course,  that  if  appellant  is  correct, 
we  cannot  blame  Weller  for  supposing  that 
paragraphs  4  and  7  of  the  instrument  were 
adequate  to  express  bis  Intention  not  to 
transfer  any  Interest  in  live  stock  not  con- 
verted. The  Jury  found  that  Sanford  knew 
what  Weller  Intended  to  agree  to,  and  if  in 
performing  the  task  of  reducing  the  agree- 
ment to  writing  he  did  not  know  he  was  us- 
ing language  importing  another  agreement, 
the  mistake  would  be  a  mutual  one.  If  lio 
knew  or  believed  that  the  instrument  drawn 
by  him  had  a  different  legal  effect,  be  failed, 
as  found  by  the  Jury,  to  Inform  Weller  of  th« 
true  effect  of  the  contract.  The  tailare  to 
speak  under  such  drcnmstances  has  often 
been  held  to  constitute  such  Inequitable  con- 
duct as  will  liable  the  other  party  to  take 
advantage  of  a  anilat^al  miatakf.  Pomeroy 
on  Eq.  Jurisprudence  (3d  Bd.)  1 847 ;  Slmklns. 
Equity,  pp.  516,  517.  and  cases  there  dted. 

In  view  of  the  findings  of  tbe  Jury  and  the 
foregoing  roles  of  law,  it  appears  that  if  ap- 
pellant's contenti<«,  based  on  tbe  theory  of 
estt^p^  be  correct,  nevortbelesB,  tiie  Judg- 
ment must  be  affirmed,  because  equity  will 
not  permit  the  enforcement  of  any  sadi  oon- 
Btructicm  of  tbe  contract. 

All  assignments  of  emr  aia  orezmled^ 
and  the  Jndgihent  is  afAnned. 


Digitized  by 


Google 


Xex.) 


T.  W.  2CABSX  &  OO.  t.  FLCkCKINOBR 


£017 


T.  W.  liABSB  ft  CO.  V.  FLOCKINQBB  et  aL 
(No.  6690.) 

(Ooort  of  Oivi]  Appeals  of  T«xas.    Anatin. 
Nov.  16,  1916.) 

1.  Chattkl   Moktoaobb   «=3229(1)— Salx   of 

MORTOAOKD   PrOPEBTT  —  PabTIES  DEFEND- 
ANT. 

In  anit  by  chattel  mortgagee  against  a  [>ur- 
-choser  of  the  mortgaged  property  for  conversion, 
the  two  mortgagors  of  the  property  were  not 
necessary  parties  defendant,  though  proper  fax- 
ties. 
(Ed.  Note.— For  other  cases,  see  Chattel  Mort- 

fages,  Cent.  IMe.  H  ^79,  480,  482,  483;    l>ec. 
Mg.  «=229(l).f 

2.  Evidence  €=9177— Sbcondaxt  Bvidercx. 

The  court  did  not  err  in  admitting  parol 
testimony  to  show  the  oontanta  of  a  note  which 
was  shown  not  to  be  within  the  jurisdiction  of 
the  court. 

[EM.  Note. — Per  other  cases,  see  EJvIdence, 
Cent  Dig.  S$  557,  670-B79;  Dec.  Dig.  «=5>177.] 

8.  Evidence  «=»177— Secondabt  Evidencb— 
Preclusion  ntoit  Deuardino  PKOOUonoR 
OF  Note. 
Where  the  court  found  that  a  note  was  plac- 
ed beyond  its  Jurisdiction  by  the  acts  of  defend- 
ants, they  could  not  be  heard  to  demand  its 
prodnction  before  rMort  to  aeoondaiy  evidence 
to  prove  its  contents. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  R  557,  570-579;  Dec.  Dig.  «=»177.] 

4.  Apfeal  and  Ebbob  «=9l061(l)— Habuless 

E^BOB— Evidence. 
In  suit  by  chattel  mortgagees  against  the 
irarchaser  of  the  mortgaged  property,  where  a 
mortgage,  introduced  in  evidence  witnout  objec- 
tion, contained  recitations  substantially  describ- 
ing the  note  it  secured,  the  admission  of  parol 
testimony  to  show  the  contents  of  the  note  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4161,  4162.  4166,  4166; 
Dec.  Dig.  «=3l061(l).] 

■6.  B1LI.S  AND  Notes  i»3>195— AssioinixNT  or 

NwxB— Tina. 
Where  a  note  was  transferred  by  its  hold- 
■er  by  written  assignment  to  chattel  mortgagees 
to  secure  his  note  to  them,  the  title  to  the  note 
immediately  vested  in  the  chattel  mortgagees, 
as  well  as  the  mortgage  intended  to  secure  the 
note,  and  the  right  of  the  mortgagees  could  not 
be  defeated  by  the  holder's  subsequent  acquisi- 
tion and  ddivery  of  the  note  to  the  maker  with- 
-out  the  mortgagees'  consent 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  464,  474-476,  478-480,  488, 
490;    Dec.  Dig.  «=»ld5.] 

6.  AppBAi,  and  Ebbob  4=a  1010(1)— Review— 
Findings  or  Fact. 

-  Findings  of  fact  by  the  trial  court  will  not 
be  reriewed  where  diere  is  any  evidence  to  sup- 
port them_,  notwithstanding  the  court  itself  may 
reach  a  different  conclusion  from  the  evidence. 

[Ejd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8979-3981 ;  Dec.  Dig.  «=> 
1010(1).] 

7.  Chattel  Mobtoaoes  «=3229(1)— Pubchase 
or  MoBTaAQSD  Cbof— Picking  and  Rent  of 
Land. 

In  suit.by  chattel  mortgagees  for  the  con- 
version of  the  mortgaged  crop  of  cotton  against 
purchasers  of  the  crop,  the  trial  court  properly 
allowed  defendants'  claim. for  items  for  cotton 
picking  and  rent 
[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 

Sges,  Cent  Dig.  ||  479,  480,  482,  488;    Dee. 
g.  <8s«>229(l).I 


Appeal  from  WilUamson  Oottnty  Court; 
Richard  Crltz,  Judge. 

Salt  by  F.  C.  Flockiager  and  otbera  against 
T.  W.  Marse  9t  Company.  From  a  Judgment 
for  plaintiffs,  defendants  appeaL  Judgment 
affirmed. 

W.  A.  Barlow,  of  Taylor,  for  appellants. 
Melasky  &  Moody,  of  Q^aylor,  for  appellees. 

bice;  J.  In  1914  John  T.  Barber  rented 
certain  land  from  Miss  Alice  MCFaddin  near 
Taylor  upon  wbich  he  raised  a  crop  of  cot- 
ton, com,  etc.  On  the  27th  of  July  of  said 
year  he  sold  60  acres  of  this  cotton,  together 
with  certain  farming  implements,  to  Ia  Jj. 
Poole,  for  the  sum  of  ^25,  taking  his  note 
therefor,  dne  October  1,  1914,  with  10  per 
cent.  Interest  and  ,10  per  cent  attorney's 
fees  aeoored  by  a  chattel  mortgage  upon 
said  crop,  which  was  thereafter,  en  July 
30th,  duly  filed  for  record  In  WUUamson 
county.  On  the  next  day  Barber  gave 
hla  note  to  i^tpeUees  for  the  sum  of  NSlr 
56,  payable  October  1st,  bearing  interest 
and  attorney's  fees.  To  secure  this  note  Bar- 
ber, by  written  transfer,  assigned  to  appellees 
the  Poole  note  then  held  by  the  Qlty  Nation- 
al Bank  of  Taylor  as  collateral  for  $60  whidi 
he  (Barber)  owed  the  bank,  of  which  assign- 
ment both  the  Bank  and  Maise  &  Co.  were 
immediately  advised.  The  next  day,  August 
1,  1914,  Barber  gave  his  note  to  appellants 
for  $196.80,  as  well  ajs  for  any  amount  there- 
after advanced  by  them  to  him,  due  October 
1,  1914,  beartog  interest  and  calling  for  at- 
torney's fees.  Ajjpellants  thereafter  furnish- 
ed him  advances  to  the  amount  of  $170, 
whl<fli  Included  $60  advanced  by  them  to  him 
to  pay  his  debt  to  the  bank  for  whldi  the 
Poole  note  was  held  by  the  bank  as  eollat^ral, 
aggregating  in  all  $366.40.  This  note  was 
secnred  by  mortgage  on  the  same  ctop  of 
cotton,  which  mortgage  was  likewise  forth- 
with recorded  in  Wtllliamson  county;  but  be- 
fore the  execution  of  said  last  note  and  mort- 
gage Poole  and  Barber  rescinded  their  trader 
and  Barber,  without  the  knowledge  or  eon- 
sent  of  appellees,  regained  possession  of  the 
Poole  note  upon  payment  to  the  bank  of 
the  $60,  and  delivered  same  to  Poole,  who 
removed  from  Williamson  county  about  the 
last  of  December,  1914.  Tliereafter  Marse 
&  Co.  to<dt  possession  of  said  cotton, 
amounting  to  6,790  pounds  of  lint,  of  the 
value  of  $401,  by  vlrtne  of  a  trade  with  Bar- 
ber, and  *fter  paying  to  Bflss  McFaddin  the 
rent,  $101;45,  and  paying  for  the  picking,  $126.- 
18,  and  the  $60  which  they  advanced  to  Bar- 
ber to  pay. the  City  National  Bank,  applied 
the  balance,  $126,  as  a  credit  on  Barber's  In- 
debtedness to  them;  and  this  suit  was 
brought  by  appellees  against  appellants  for 
conversion  of  said  cotton,  based  upon  the 
facts  above  set  out 

Appellants  answered  by  general  demurrer, 
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seyeral  special  exceptions,  a  general  denial, 
and  specially  defended  on  the  gronnd  that 
they  were  entitled  to  said  cotton  by  reason 
of  the  execution  and  delivery  to  them  by 
Barber  of  the  note  and  mortgage  above  re- 
ferred to,  upon  which  they  had  advanced  to 
him  and  paid  on  bis  account  the  several 
amounts  above  set  out,  and  further  defended 
on  the  grround  that  the  Poole  note  claimed 
by  appellees  as  collateral  security  for  their 
note  against  Barber  never  In  fact  came  into 
their  possession,  whereby  they  had  never  ac- 
quired any  lien  on  said  cotton. 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  resulted  In  a  Judgment 
against  appellants  in  favor  of  appellees  for 
the  sum  of  $125.18,  from  which  appellants 
prosecute  this  appeal. 

[1]  Appellants  excepted  to  appellees'  peti- 
tion on  the  ground  that  neither  Poole  nor 
Barber  were  made  parties  defendant  to  this 
suit,  asserting  that,  in  a  snlt  by  a  mortgagee 
against  a  purchaser  of  the  mortgaged  prop- 
erty, the  mortgagor  Is  a  necessary  party,  un- 
less a  Judgment  for  the  alleged  debt  and 
foreclosure  of  the  mortgage  had  been  previ- 
ously obtained.  Neither  of  them  were  made 
parties  to  this  suit  We  think  this  exception 
was  properly  overruled,  because,  as  we  un- 
derstand the  law,  it  was  not  necessary  that 
either  of  said  parties  should  be  made  parties 
defendant.  While  they  are  proper  parties, 
they  are  not  necessary  parties.  See  38  Cya 
2063;  arUcle  5660,  R.  S.;  Liberal  Loan  & 
Realty  Co.  v.  Meyers,  186  S.  W.  433;  Fonts 
V.  Ayres,  11  Tex.  Civ.  App.  338,  32  S.  W.  435; 
Focke  V.  Blum,  82  Tex.  436,  17  8.  W.  770; 
Scaling  V.  Bank,  30  Tex  Civ.  App.  164,  87  S. 
W.  715;  Ward  v.  Olbbs,  10  Tex.  Olv.  App. 
287,  SO  S.  W.  1125 ;  Rector  v.  MIU  Co.,  103 
S.  W.  710;  Oswald  v.  Giles,  178  S.  W.  677. 

[2-4]  We  do  not  think  that  the  court  erred 
in  admitting  parol  testimony  to  show  the  con- 
tents of  the  Poole  note:  (1)  Because  it  ap- 
pears that  the  same  was  not  within  the  Juris- 
diction of  the  court,  and  therefore  secondary 
evidence  was  admissible  to  prove  its  contents. 
Barber  testified  that  he  had  never  seen  any- 
thing of  such  note  since  the  day  he  returned 
it  to  Poole,  and  Poole  was  shown  to  be  a 
citizen  of  Lynn  county  at  the  time  of  the 
trial.  See  17  Cyc.  631;  article  3640,  R.  S.; 
Smith  V.  Traders*  Bank,  82  Tex.  368, 17  S.  W. 
779;  Sayles  v.  Bradley  Co.,  92  Tex.  406,  49 
S.  Wl  209;  M.,  K.  &  T.  By.  Co.  ▼.  Dllworth, 
95  Tex.  327,  67  S.  W.  88;  Missouri  Pacific  y. 
Geman  Co.,  84  Tex.  141, 19  S.  W.  461;  Green' 
leaf  on  Evid.  p.  84,  par.  6S8;  Coons  v.  Renick, 
11  Tex.  134,  60  Am.  Dec.  230;  Western  Union 
V.  Smith,  26  S.  W.  217;  Gulf  Ry.  Ca  v.  Har- 
ris, 72  S.  W.  71.  (2)  As  the  court  found  that 
the  note  was  placed  beyond  its  Jurisdiction 
by  the  acts  of  appellants,  we  think  they 
ought  not  to  be  heard  to  demand  its  produc- 
tion before  secondary  evidence  could  be  re- 
sorted to  to  prove  Its  contents.    See  17  Cyc. 


520;  Cheatham  v.  Riddle.  8  Tex.  1S2;  Gnlf 
Ry.  Ca  V.  Harris,  supra.  Even  if  we  are 
mistaken  as  to  this,  we  think  the  error,  if 
any,  la  harmless,  for  the  reason  that  the 
Poole  mortgage,  which  was  introduced  In  evi- 
dence without  objection,  contained  recitations 
substantially  describing  the  Poole  note, 
which  It  was  intended  to  secure. 

[6]  Appellants  insist  that,  since  the  evi- 
dence shows  that  the  Poole  note  never  came 
Into  possession  of  appellees,  they  never  ac- 
quired any  right  thereto.  This  contention, 
we  think,  Is  not  well  taken,  because  it  clear- 
ly appears  from  the  evidence  that  the  VocAe 
note  was  txansferred  by  Barber  by  written 
assignment,  to  api)ellees  for  the  purpose  of 
securing  his  note  to  them,  for  which  reason 
we  hold  that  the  title  to  same  immediately 
vested  in  appellees,  as  well  as  the  mortgage 
intended  to  secure  It,  and  their  right  thereto 
could  not  be  defeated  by  Barber's  subse- 
quent acquisition  and  delivery  of  same  to 
Poole  without  their  consent. 

[I]  Appellants  present  several  assignments 
complaining  of  findings  of  fact  on  the  part 
of  the  court,  which  It  is  not  necessary  to 
discuss  seriatim,  because  it  Is  sufBd^it  to 
say  that  such  findings  will  not  be  reviewed 
where  there  is  any  evidence  to  support  them, 
notwithstanding  the  court  itself  may  reach 
a  different  conclusion  fr6m  the  evidence.  We 
have  examined  each  of  these  findings,  and 
hold  that  there  is  sufficient  evidence  to  sup- 
port them;  hence  we  overrule  these  assign- 
ments. See  Gorrigan  v.  Goss,  160  S.  W.  662; 
Sanders  v.  Rawlings,  77  S.  W.  44;  Thlgpen  v. 
Russell,  65  Tex.  av.  App.  211,  118  S.  W. 
1080;  Morrow  v.  Conoway,  157  S.  W.  430; 
Nonn  V.  Padgltt  Bros.,  161  S.  W.  021. 

[7]  We  think  the  action  of  the  court  In  al- 
lowing appellants  credit  for  the  items  of  cot- 
ton picking  and  rent  was  Just  and  proper. 
We  therefore  overrule  appellees'  cross-assign- 
ments challenging  the  correctness  of  the  Judg- 
ment on  this  account 

Finding  no  error  in  the  proceedings  of  the 
trial  court.  Its  Judgment  Is  affirmed. 

Affirmed. 


FARMERS'  ELEVATOR  CO.  et  aL  ▼.  AI>- 
VANCB  THRESHER  CO.    (No.  7546.) 

(Court  ot  Civil  Appeals  of  Texas.    Dallas.    Oct. 
28,  1916.    Rehearing  Denied  Dec.  9,  1916.) 

1.  Landlord   and   Tenant   «=3252(1) — Ckop 

Rairkd  on  Rented  Pbeioses— Landloro's 

Eight  os'  Action. 

Where  a  portion  of  a  crop,  raised  on  rented 

premises,   belonging   to  the   landlord,   or   npon 

which  he  has   a  landlord's  lien,  is  purchased 

without  consent   or  authority   of  the  landlord 

within  30  days  from  its  removal  from  the  rented 

premises,  there  is  a  conversion,  for  which  the 

purchaser  is  liable  to  the  landlord  for  the  valne 

of  the  portion  converted,  the  lien  being  given 

bv  statute;    and  right  of  recovery  is  to  extent 

of  value  of  crop  converted,  if  rent  due  is  equal 
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to  or  exceeds  Bocfa  valae,  or,  if  less,  for  snch 
sum  aa  is  necessary  to  satisfy  the  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Ditr.  H  1002,  1022;  Dec  Dig. 
«=.252(1).] 

2.  Landlobd  and  Terart  «=»246(6),  262(1)— 
iiien  of  i«andlobd  —  fobeolosubx  aitxr 
Sale. 
A  landlord's  lien   on   his   tenant's  crop  of 
wh«at  to  secure  the  payment  of  rent  did  not  ex- 
tend to  the  proceeds  of  the  sale  of  Oie  wheat, 
and  the  landlord  could  have  foreclosed  his  lien 
on  the  wheat  in  the  buids  of  the  purchaser  from 
the  tenant,  if  found. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  If  999,  1000,  1002,  1022; 
Dec  Dig.  «=>246(6),  252(1).] 

8.  Landlord  and  Tenant  «s>252(1)— Lien  or 
Landix>rd — Elxction  or  Rehedies. 
A  landlord  had  the  legal  right  to  seek  • 
forecloenre  of  his  lien  upon  his  tenant's  crop  of 
wheat,  if  found,  or,  wliere  the  Talue  of  the 
-wheat  exceeded  the  amount  of  rent  due,  he  could 
sue  and  recover  judgment  against  the  purchaser 
of  the  crop  from  the  tenant,  and  was  not  com' 
pelled  to  resort  to  foreclosure. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  fg  1002,  1022;  Dec  Dig. 
*=»252a).l 

4.  Landix>rd  and  Tenant  ®=>252(!^Detbb- 
MiNATiON  or  Landlobd's  Lien. 

The  fact  that  a  landlord  had  no  lien  on  the 
proceeds  of  the  sale  of  the  wheat  raised  by  his 
tenant  in  the  hands  of  the  buyer  should  not 
preTOit  determination,  in  garnishment  proceed- 
ings against  the  buyer,  of  the  question  whether 
or  not  the  landlord  had  a  landlord's  lien  upon 
the  wheat  itself,  and  was  entitled  to  personal 
judgment  against  the  buyer,  so  that  an  equitable 
adjustment  could  be  made  of  the  rights  of  all 
parties,  and  the  buyer  protected  from  haviBg 
to  pay  twice  for  a  part  of  the  wheat. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cient  Dig.  {{  1002,  1029;  Dec.  Dig. 
«=>252(5).] 

5.  Gabnishkent  ^=38S  —  Pbopeb  Pabtibs  — 
Equttabu:  Reliet. 

In  garnishment  proceedings  against  the  buy- 
er from  a  tenant  <of  a  crop  of  wheat  raised  on 
the  rented  premises,  the  landlord  and  the  party 
who  threshed  the  wheat  were  proper  parties  to 
make  possible  an  equitable  adjustment  of  the 
rights  of  the  respective  parties,  and,  in  the  ex- 
ercise of  its  equitable  powers,  the  court  could 
and  should  have  granted  such  relief,  and  enter- 
ed snch  judgment  as  became  necessary  in  the 
premises. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  i§  150-154;    Dec.  Dig,  «=85.I 

6.  AOBIOXn^TUBB    «S>11— LiBH    OF    ThBESHBB- 

MEN— Statute. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  5044,  prescribing  who  are  entitled  to  liens, 
a  party  who  threshed  wheat  with  his  machine 
for  an  agreed  consideration  under  contract  had 
no  lien  on  the  grain  threshed  by  him. 

[Ed,  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  fi  15-30;   Dec  Dig.  «=»11.] 

7.  Masteb  and   Skbyant  «=»82(1)— Waoe»— 
Lien— Compliance  with  Staxotb— Neces- 

fllTT. 

By  direct  provision  of  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  5645,  requiring  that  on  re- 
fusal of  any  person,  employer,  etc.,  to  pay 
wages  due,  the  employ^,  farm  hand,  or  laborer, 
etc.,  shall  make  duplicate  accounts,  present  one 
to  the  employer  within  30  days  after  the  indebt- 
edness has  accrued,  and  within  such  time  file 
the  other  account  with  the  county  clerk  for  rec- 
oil,   compliance    with    such    requirements    is 


necessary  to  fix  and  preserve  a  lien  ^ven  nnder 
section  5644. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  128;   Dec  Dig.  «=382(1).] 

8.  Liens  «=»8— Statutobt  Lien. 

A  statutory  lien  can  exist  only  when  it  ha* 
been  perfected  in  the  manner  prescribed  by  thtt 
statute  authorizing  it 

[Ed.  Note. — For  other  cases,  see  Liens,  Cent 
Dig.  {  2;    Dec  Dig.  «=38.] 

Appeal  from  District  Court,  Dallas  Conn- 
ty;  W.  F.  Whltehnrst,  Judge. 

Garnishment  proceedings  by  the  Advance 
Thresher  Company  against  the  Farmers'  Ele- 
vator Company,  wherein  the  garnishee  pray- 
ed that  otbers  be  made  parties,  and  all  claim- 
ants be  required  to  liquidate  tbelr  claims. 
From  judgment  that  plalntUT  recover  of  the 
garnishee  the  full  amount  of  Its  liability,  and 
that  two  of  the  parties  Impleaded  take  noth- 
ing as  against  ttae  garnishee  or  plaintiff.  W. 
T.  Waggoner  and  Ben  Kruse,  the  Impleaded 
parties,  appeal.  Judgment  affirmed  as  to 
Kruse  and  the  garnishee,  and  reversed  as  to 
Waggoner,  and  the  cause  remanded. 

Glover  C.  Johnson,  of  Ft  Worth,  and  Wal- 
ter O.  Miller,  of  Dallas,  for  appellants.  Bry- 
an &  Bryan,  of  Houston,  and  Smoot  &  Smoot, 
of  Wichita  Falls,  for  appellee. 

TALBOT,  J.  The  Advance  Thresher  Com- 
pany, appellee,  which  had  previously  ob- 
tained a  personal  judgment  against  John 
McDuff  and  others,  caused  a  writ  of  garnish- 
ment to  Issue  out  of  the  district  court  of 
Dallas  county,  Tex.,  and  served  upon  the 
Farmers'  Elevator  Company  at  Electra,  Tex. 
The  Farmers'  Elevator  (k>mpaiiy,  as  gar- 
nishee, answered.  In  substance,  ,that  on  or 
about  June  15,  1914,  McDuff  sold  and  deliv- 
ered to  it  certain  wheat  for  which  it  had 
not  yet  paid,  and  that  it  believed  its  Indebt- 
edness to  McDuff  to  be  about  $1,750;  that 
after  delivery  to  it  of  said  wheat,  and  after 
service  of  the  writ  of  garnishment,  W.  T. 
Waggoner  served  notice  upon  It  that  said 
wheat  had  been  raised  on  a  farm  belonging 
to  him,  that  McDuff  had  not  paid  any  part 
of  the  rent,  and  that  he  would  expect  gar- 
nishee to  withhold  the  rents  due  him.  The 
said  garnishee  also  set  up  that  one  Ben 
Kruse  had  served  notice  upon  it,  after  serv- 
ice of  the  writ,  that  he  had  threshed  the 
wheat  grown  on  W.  T.  Waggoner's  land,  and. 
claimed  a  lien  on  said  wheat  for  threshing 
same  at  the  rate  of  12  cents  per  bushel ;  that 
it  held  said  sum  subject  to  the  order  of  the 
court;  prays  that  McDuff,  Waggoner,  and 
Kruse  be  made  parties  to  the  suit;  and 
prayed  that  all  claimants  be  required  to  liti- 
gate their  claims  to  said  fund.  McDuff  did 
not  answer.  Waggoner  answered,  to  the  ef- 
fect that  he  had  rented  a  farm  to  McDuff  for 
the  season  of  1914;  that  all  of  the  wheat 
raised  by  McDuff  during  said  season  had 
been  raised  on  said  farm,  and  had  aggregat- 
ed approximately  3,500  bushels;  that  said 
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farm  bad  been  rented  to  McDuff  on  an  ex- 
press contract  that  he  (Waggoner)  should 
receive  one-third  of  the  grain  raised  there- 
upon as  rent;  that  if  McDnCT  had  sold  any 
grain  to  the  Farmers'  Elevator  Company, 
same  had  been  raised  on  Waggoner's  farm 
under  the  aforesaid  rental  contract;  that  he 
had  not  authorized  McDnfC  to  sell  any  part 
of  his  (Waggoner's)  undivided  one-third  of 
said  grain;  that  stdd  elevator  company  did 
not  acquire  any  title  to  Waggoner's  part  of 
said  grain,  and  that  tf  it  had  purchased 
same,  it  was  liable  to  Waggoner  for  the  value 
thereof,  for  which  he  prayed  Judgment  In  the 
sum  of  $1,200.  Krase  answered  that  on  or 
about  July  8,  1914,  he  was  employed  by  Mc- 
Duff to  thresh  Ills  grain  crop  of  oats,  barley, 
and  wheat;  that  he  threshed  for  McDuff,  3,- 
038  bushels  of  wheat  at  the  agreed  price  of 
12  cents  per  bushel,  835  bushels  of  barley  at 
8  cents,  and  1,000  bushels  of  oats  at  6  cents, 
totaling  $491.38;  that  McDuff  owed  him  for 
said  threshing  and  had  paid  no  portion 
thereof,  bat  that  Waggoner  had  paid  him 
one-third  of  said  amount,  $163.79,  same  be- 
ing for  Waggoner's  third  as  landlord  of  the 
farm  upon  which  said  grain  was  raised. 
Kruse  alleged  that  McDuff  had  delivered  ap- 
proximately 2,550  bushels  of  said  wheat  to 
the  elevator  company  on  July  13,  1914,  and 
that  on  the  next  day  he  (Kruse)  notified  the 
elevator  company  that  he  claimed  a  lien  on 
the  grain  delivered  to  It  for  said  threshing. 
He  prayed  for  Judgment  against  the  elevator 
company  for  the  balance  due  on  his  account 
for  threshing  of  $327.59.  Plaintiff  Joined  is- 
sue on  the  facts  alleged  by  Waggoner  and 
Kruse  by  Its  supplemental  petition.  On  the 
issues  thus  Joined  the  case  was  heard  by  the 
court  without  a  Jury,  and  Judgment  was  ren- 
dered on  February  4,  1915,  that  plaintiff  re- 
cover of  garnishee  the  sum  of  $1,811.81,  the 
full  amount  of  garnishee's  liability,  and  that 
the  defendants  Waggoner  and  Kruse  take 
nothing  as  against  the  defendant  elevator 
company  or  plaintiff.  In  due  time  Waggoner, 
Krnse,  and  garnishee  filed  their  respective 
motions  for  new  trial,  which  were  all  over- 
ruled, and  Waggoner  and  Erase  excepted 
and  gave  notice  of  appeaL 

[1]  The  appellant  Waggoner  assigns  the  ac- 
tion of  the  trial  court  in  rendering  Judgment 
°  in  favor  of  the  appellee  Advance  Thresher 
Company  for  the  full  amount  the  garnishee, 
Farmers'  Elevator  Company,  had  agreed  to 
pay  McDuff  for  the  wheat  purchased  from 
him  and  grown  on  appellant's  farm,  and  in 
denying  appellant  any  recovery  against  the 
said  garnishee,  was  error.  The  proposition 
asserted  under  the  assignment  is  as  follows: 

"Where  a  portion  of  a  crop,  raised  on  rented 
premises,  belonging  to  the  landlord,  or  upon 
-which  he  has  a  landlord's  lien,  is  purchased  with- 
out the  consent  or  authority  of  the  landlord 
within  SO  days  from  its  removal  from  the  rented 
premises,  same  constitutes  a  conversion  for 
which  the  purchaser  is  liable  to  the  landlord 
for  tbe  valve  «f  the  portion  converted." 


This  la  a  correct  proposition  of  law.  Tbe 
lien  is  given  by  statute,  and  tiie  right  of  the 
landlord  to  recover  against  a  purchaser  of 
the  crop  who,  under  the  circumstances  and 
within  the  time  stated,  receives  and  con- 
verts the  same  is  well  estaUlshed  by  the  de- 
cisions of  our  courts.  The  right  of  recovery 
In  such  a  case  is  to  the  extent  of  the  value 
of  the  crop  converted  if  tbe  amount  of  the 
rent  due  la  equal  to  or  exceeds  such  value, 
or,  if  less,  then  for  such  sum  as  may  be 
necessary  to  satisfy  the  claim  for  rent.  The 
rule  is  announced  by  the  Supreme  Court  of 
Texas  (Zapp  v.  J<4m8(m,  87  Tex.  641.  30  S. 
W.  861)  In  tbe  following  langai^;e: 

"One  who  purdiasea  axricnltural  prodncta 
produced  upon  rented  premises,  or  other  proper- 
ty liable  to  the  landlord's  lien  for  rent,  within 
the  time  that  the  lien  continues  thereon,  and 
converts  tlie  same  to  liis  own  use,  may  be  sued 
by  the  landlord  for  the  value  of  the  property, 
if  it  does  not  exceed  the  rent  due,  aad,  if  it 
should  exceed  the  rent,  then  for  the  amount  of 
the  rent"  (citing  Boydston  v.  Morris,  71  Tex. 
697,  10  S.  W.  331;  Prettyman  v.  Unland,  77 
lU.  206;  Thornton  v.  Strauss  &  Steinhardt,  79 
Ala.  164;  Holden  v.  Cox,  60  Iowa,  449,  16  N. 
W.  289). 

It  ia  further  held  in  the  case  dted  that  the 
plaintiff  is  not  bound  to  resort  to  the  prop- 
erty l>y  a  distress  warrant  to  enforce  the  U&x 
thereon  after  the  product  has  been  convert- 
ed, and  that  the  landlord's  ri^t  of  action  la 
not  affected  by  the  failure  to  Institute  tbe 
suit  within  30  days  after  the  removal  of  tbe 
products  from  the  rented  premises. 

The  evidence  in  thla  case  shows  that  Ota 
appellant  Waggoner  rented  land  owned  by 
him  to  John  McDuff  for  the  season  of  1913- 
14,  for  the  raising  of  a  small  grain  crop; 
that  McDuff  was  to  pay  said  appellant  one- 
third  of  the  wheat  grown  on  said  land  as 
rent  therefor;  that  tbe  rent  has  not  been 
paid,  either  in  money  or  wheat;  that  Mo- 
Duff  sold  to  the  Farmers'  Elevator  Company 
2,474%  bushels  of  the  wheat  grown  on  ap- 
pellant's land  at  and  for  the  sum  of  $1,811.- 
81,  and  that  appellant  did  not  authorize  or 
consent  to  such  sale.  The  testimony  further 
^ow8  without  dispute  that  the  wheat  grown 
on  appellant's  premises  and  sold  to  tbe 
Farmers'  Elevator  Company  by  McDoff  was 
so  sold  and  converted  by  said  company  wbUe 
appellant's  landlord's  lien  existed  upon  It. 
It  shows  that  the  wheat  was  threshed  on  ap- 
pellant's farm  In  July,  1914,  and  that  it  waa 
sold  and  delivered  to  the  Farmers'  Elevator 
Company  about  the  9tb,  10th,  and  llth  oC 
July,  1914. 

[2-6]  We  think  it  clear  that  Wagoner 
showed  himself  to  be  either  the  owner  of 
one-tldrd  of  the  wheat  sold  by  McDuff  to 
the  elevator  company,  or  that  be  had  a  lien 
upon  all  of  it  to  secure  tbe  payment  of  his 
rent  We  are  inclined  to  the  opinion  that 
the  testimony  showed  an  ordinary  renting, 
and  that  Waggoner  held  a  llm  upcm  the 
wheat  to  secure  the  payment  of  the  rent. 
This  lien  did  not  extend  to  the  proceeds  of 
tbe  tale  at  the  wbeatr  aad  appellaat  coald 
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have  foredooed  tato  Hen  upon  Uw  wheat  In 
•  tbe  hands  of  the  purchuer  If-fbund,  bnt'lt 
does  not  aiflpear  that  the  wheat  was  within 
his  reach.  He  was,  however,  In  no  event 
compelled  to  resort  to  that  iemedy.  He  had 
the  legal  right  to  seek  a  foreclosure  of  his 
lien  upon  the  wheat  if  found,  or,  as  the  value 
of  tbe  wheat  exceeded  the  amount  of  the 
rent  due,  he  could  sue  and  recover  Judgment 
against  the  purchaser,  the  elevator  company, 
for  the  amount,  of  the  rent.  Estea  v.  Mc- 
Klnney,  43  S.  W.  566.  This,  In  effect,  Is 
what  aiq)ellant  Waggoner  is  seeking  In  this 
proceeding  to  do.  His  pleadings  for  this 
purpose  are  not  as  clear  and  spedflc  as  they 
should  be  but  in  the  abaenoe  of  a  special  de- 
murrer, they  are  sufficient  for  the  admission 
of  the  necessary  proof  to  authorize  and  sus- 
tain such  a  Judgment  The  fact  that  appel- 
lant Wagoner  had  no  lien  upon  the  pro- 
ceeds of  the  sale  of  the  wheat  in  the  hands 
of  the  Aerator  company  should  not,  in  our 
opinion,  prevent  the  litigation  and  determi- 
nation in  this  suit  of  the  question  of  wbeth- 
er  or  not  he  had  a  landlord's  lien  ui>on  tbe 
wheat  Itself  and  entitled  to  a  personal  Judg- 
ment for  the  amount  of  his  rent  against  said 
company,  so  that  an  equitable  adjustment 
could  be  made  of  the  rights  of  the  respective 
parties  and  the  levator  .company  protected 
by  the  Judgment  of  the  court  from  having  to 
I>ay  twice  for  a  part  of  said  wheat  This 
was  its  purpose  in  having  the  appellants 
Waggoner  and  Kruse  made  parties  to  the 
suit,  and  under  our  blended  system  they 
Were  proper  parties  for  that  purpose,  and  in 
the  exercise  of  its  equity  powers  the  court 
could,  and  should,  have  granted  such  relief 
and  entered  such  Judgment  as  became  nec- 
essary in  the  premises.  It  does  not  apx>ear 
that  tbe  elevator  company  bad  notice  of  ap- 
pellant's claim  and  lien  until  after  its  pur- 
chase of  the  wheat 

II]  The  appellant  Ben  Kruse  contends  In 
effect,  that  "thresherman"  has  a  lien,  on 
grain  threshed  by  hfan  to  secnre  tbe  payment 
of  his  claim  for  su<^  work  under  article  5044 
«f  Vernon's  Sayles' Texas  Civil  Statutes,  and 
this,  too,  whether  he  has  complied  with  the 
requirements  of  article  6646  of  said  statutes 
or  not  We  do  not  agree  with  this  conten- 
tion. "In  order  to  fix  a  lien  under  the  pro- 
visions of  this  statute.  It  most  be  shown  that 
the  person  claiming  such  lien  Is  within,  the 
dass  named  in  tbe  statute,  and  that  the  la- 
bor or  services  performed  by  sudi  person 
Was  performed  under  the  conditions  named 
In  the  statute."  Bush  Bro&  Lumber  &  Mill- 
ing Oo.  V.  Ea8t\food  et  al.,  62  Tex.  Cav.  App. 
473,  132  8.  W.  889.  The  appeUant  Ben 
Kruse,  in  operating  Us  machine  In  thresh- 
ing W.  T.  Waggoner's  wheat  was  not  an  em- 
ploy<  or  fann  laborer  within  the  meaning  of 
the  statute.  He  simply  contracted  with  tbe 
said  Waggoner  for  an  agreed  consideration 
to  thresh  bis  wheat,  and  therefore  does  not 
<;ocDe  within  any  «f  the  classes  of  persons 
mentioned  in,  and  protected  with  a  lien  by, 


the  statnte.  The  analogous  cases  ot  Sparka 
V.  Crescent  I<umber  Ca,  40  Tex.  Civ.  App. 
222,  88  S.  W.  424,  Lindale  Brick  Co.  v.  Smith, 
54  Tex.  Civ.  App.  297,  118  8.  W.  668,  and 
Jackson  v.  Downs,  149  8.  W.  286,  authorise 
and  sustain  the  f  wegoing  conclusion.  In  tbe 
first  case  dted,  in  which  a  writ  of  error  was 
denied,  it  was  h^d  that  tbe  plaintiff,  who 
had  made  a  contract  with  the  defendant  lum- 
ber company  to  haul  lumber  by  its  own  la- 
bor and  teams  for  $3  per  1000  feet,  had  no 
lien  under  the  statute  in  question  for  his  la- 
bor and  team;  that  said  statute  did  not  ap- 
ply to  a  contract  of  that  kind.  The  court 
said: 

"The  word  'laborer'  means  one  who  labors 
with  his  hands  for  wages,  and  does  not  indude 
one  who  contrncts  for  the  hanllng  of  lumber 
with  his  wagon  and  team  at  a  fixed  price  per 
1000  feet  of  lumber  hauled." 

The  court  further  said: 

"It  is  also  true  that  tmlike  contracts  for 
personal  services,  be  could  have  substituted  an- 
other for  himself,  or  hired  other  bands  and 
teams,  without  doing  violence  to  his  contract" 

The  cases  of  lindale  BriA  Oa  t.  Smith 
and  Jackson  v.  Downs,  supra,  are  to  the 
same  effect,  and  the  language  quoted  above 
is  applicable  to  tbe  case  at  bar. 

U,  1]  But  If  we  should  be  ndstaken  in  the 
foregoing  views,  and.  appellant  Kruse  comes 
within  the  class  of  persons  mentioned  in 
article  6644  of  the  statute,  stiU  the  record 
fails  to  show  any  compliance  on  bis  part 
with  the  provisions  of  article  5645,  and  the 
trial  court  properly  held  be  had  not  acquired 
a  H^i  <m  the  ^^eat  sold  by  Mclhiff  to  the 
Farmers'  Elevator  Company,  article  6645  of 
the  statute  Just  referred  to  provides,  in  sub- 
stance, that  on  refusal  of  any  person,  em- 
ployer, etc.,  to  pay  wages  due,  the  employ^, 
farm  hand,  or  laborer,  etc.,  shall  make  dn- 
pUcate  accounts,  present  one  of  them  to  the 
en^loyer  within  30  days  after  the  indebted- 
ness has  accrued  and  within  such  tUne  shall 
tile  the  other  account  with  the  county  (flerk 
for  record,  and  that  compliance  with  such 
requirements  shall  be  necessary  to-flx  and 
preserve  tbe  lien  given  under  the  law.  In 
Peacodt  ▼.  Morgan,  61  Tex.  Oiv.  Ak>.  196, 
128  S.  W.  1191,  it  is  said  that  there  is  no 
ambiguity  In  this  statute,  and  that,  in  tbe 
absence  of  a  compliance  with  its  provisions, 
no  lirai  exists.  This  is  but  declaring  what 
die  artlde  of  the  statute  its^f  expressly  de- 
clares. Aa  stated  above,  it  expressly  declares 
that: 

"A  compHanoe  with  the  foregoing  require- 
ments in  this  article  shall  be  necessary  to  fix 
and  preserve  the  lien  given  under  this  [law]." 

The  lien  given  by  this  statute  is  not  sucdi  a 
lien  as  is  given  by  article  16,  I  37,  of  the 
Gonstltation,  and  It  is  well  settled  that : 

"A  statutory  lien  can  exist  only  when  it  has 
been  perfected  in  the  manner  prescribed  by  the 
statute  andiorlxing  it" 

Having  failed  to  comply  with  the  statute 
In  question,  appeUant  Kruse  In  no  event  bad 
the  Hen  asserted  by  htm. 
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The  Jndgment  of  tlie  court  below  will  be 
afBrmed  as  to  the  appellant  Kruse,  and,  as 
to  the  Farmen'  ESevator  Company  and  the 
appellant  W.  T.  Waggoner,  will  be  reversed, 
and  canse  remanded  for  proceedings  not  In- 
consistent with  this  oplnl<Hi. 


OOHOA  et  aL  t.  BDWAROS,  Sheriff,  et  aL 
(No.  639.) 

(Court  of  Civil  Appeals  of  Texas.    Bl  Paaa 

Not.  23,  19ia     On  Rehearing, 

Dec.  13,  1816.) 

1.  Husband  and  Wife  $=>255— ComnnnTr 

PBOPEBTY— PURCHASK  OV  RKAITT. 

Where  property  is  purchased  in  part  with 
the  separate  estate  of  a  wife  and  partly  with 
community  funds,  the  wife  has  a  separate  in- 
terest in  it  proportionate  to  the  amount  her 
separate  estate  contributed  towards  its  pui^ 
chase,  and  the  community  interest  is  proportion- 
ate to  the  amount  the  community  estate  contrib- 
uted, in  the  absence  of  anything  upon  the  face 
of  the  deed  to  the  wife  to  show  that  it  is  con- 
veyed to  her  as  her  separate  estate,  and  in 
the  absence  of  agreement  between  the  parties 
that  the  property  shall  be  her  separate  estate. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  U  900-802;  Dec.  Dig.  «s> 
266.] 

2.  Husband  and  Witk  ♦=»268(1)— Commoot- 
TT  Pbopebtt— Husband's  Debts. 

The  community  estate  of  husband  and  wife 
is  subject  to  the  payment  of  the  husband's  debts. 

W'Ed.  Note.-rFor  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  jS  963,  9o7-960,  QGi,  967; 
Dec  Dig.  <S=3268(1).] 


3.  Husband  and  Wxtb  4^271— ComnrNirr 
Pbopebtt— Agbekmbni  Between  Husband 

.  AND  Wife. 

Where  husband  and  wife  received  lots,  cash, 
and  notes  for  a  conveyance  of  property  owned 
half  by  the  wife  as  her  separate  estate  and  half 
by  the  community,  the  status  of  the  lots,  cash, 
and  notes  as  half  community  property  and  half 
the  wife's  separate  estate  might  have  been 
changed  by  an  agreement  between  husband  and 
wife  that  the  wSe  should  take  the  lots  as  her 
separate  property,  in '  satisfaction  of  her  sepa- 
rate interest  in  all  of  the  consideration,  and 
that  the  husband  would  take  the  notes  and  cash, 
in  satisfaction  of  the  conmiunity  interest,  which 
agreement  musChave  been  made  at  the  exchange 
or  prior  thereto. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  {{  989-1002;    Dec.  Dig.  «=> 
271.] 

4.  Husband  and  Wok  «=»271— Comuunitt 
Pbopebtt  —  Sale  or  Rbaltt  —  Powsb  of 
Husband  to  Pabtttion  Rfmeipts. 

The  husband,  without  the  wife's  consent, 
could  not  partition  the  receipts  by  alloting  to 
her  the  lots,  in  satisfaction  of  her  half  interest 
in  the  total  consideration,  and  allot  to  the  com- 
munity the  notes  and  cash,  since  neither  hus- 
band nor  wife  can  partition  property  in  which 
the  community  estate  owns  an  undivided  haU 
interest,  and  the  wife,  as  her  separate  estate, 
owns  an  undivided  half  interest,  without  the 
consent  and  agreement  of  the  other. 

TEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  989-1002;  Dec  Dig.  «» 
271.] 

6.  Husband  and  Wife  «=>265— Comkunitt 
Pbopebtt— BxEBCiSE  of  Contboi.  bt  Hus> 
band. 
The  mere  fact  that  a  husband  received  and 

exercised  control  over  the  cash  and  notes  owned 


Wif 


Wif 


half  by  the  wife  and  half  by  tb*  oommnnity 

did  not  deprive  the  wife  of  her  half  interest  in 

the  notes  and  cash. 
[Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  H  886,  817-924;    Dec  Dig. 

<8=»265.] 

6.  Husband  and  Wife  «=sl37(l)  —  Wife's 

AND  COHKUMETT  ESTATE— HUSBAND'S  RIOHT 

OF  Contbol. 
A  husband  is  entitled  to  receive  and  con- 
trol,   not   only  the  commnnity  estate,  bat  his 
wife's  separate  estate. 

Ed.  Note. — For  other  cases,  see  Hosband  and 
ife.  Cent  Dig.  |  512;    Dec  Dig.  «=»137(1).] 

I.  Husband  and  Wife  «=>289— Ooiocunitt 
Intebest  —  RiOHTB  OF  Husband's  Cbxdi- 

TOBS. 
A  husband's  creditors  cannot  be  deprived  of 
their  right  to  subject  community  property  to 
payment  of  their  claims  by  the  mere  tact  that 
the  wife  claims  it  as  her  separate  estate,  and 
the  husband  claims  no  interest  therein,  after 
the  transaction  whereby  it  was  received  for  a 
conveyance  by  the  husband  and  wife  of  propoty 
owned  half  by  the  wife  separately  and  half  by 
the  communi^. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  H  953-9OT;    Dec  Dig.  «=> 
268:] 

8.  Fbattduusht  Convbtances  ^»64(2>— Ur- 

DOBSEB— STATDTB— '  'DEBTOB." 

An  indorser  of  promissory  notes  is  a  "debt- 
or," in  the  original  and  legal  acceptation  of 
the  term,  within  Kev.  St  1911,  art  3967,  dedar- 
ing  that  every  gift,  conveyance,  etc,  made  by 
a  debtor,  not  upon  valuable  consideraticm,  shafi 
be  void  as  to  prior  creditors,  unless  it  appears 
that  the  debtor  was  possessed  of  property  within 
the  state  subject  to  execntion  sofficient  to  pay 
existing  debts, 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  C^ent  £Hg.  §}  132-134 ;  Dec  Dig. 
<S=>64(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Debtor.] 

8.  Bills  and  Notes  «s344&-JuDaKXHT  Pab- 

TIALL.T  on  Notes  Not  Dm. 
Jud^ent  against  vendor  and  vendees  on 
notes  given  the  vendor  for  the  land  and  in- 
dorsed over  by  bim  was  not  null  and  void  be- 
cause based  in  part  upon  notes  not  dae  when 
it  was  rendered. 

[Ed.   Note.— For  other  eases,   see  Bills   and 
Notes,  Cent  Dig.  {|  1311-1329 ;   Dec  Dig.  «=> 
445.] 
10.  Judgment  «s3287— Lien  and  Rksibtba- 

TioN— Judomxnt  on  Notes  Not  Dtrx. 
The  fact  that  the  judgment  was  rendered  in 
part  on  the  notes  not  due  at  the  time  did  not 
affect  the  validity  of  the  registraticm  in  the 
county  clerk's  office  of  the  abstract  of  Jndgment, 
and  did  not  impair  the  validity  of  tiM  lien  fixed 
by  the  registration  on  the  judgment  debtor's 
property. 

[Ed.  Note.— For  other  cases,  see  Jadgment 
Cent  Dig.  H  567,  668;    Dec  Dig.  «=>^.] 

On  Rehearing. 

II.  Appeal  and  Ebbob  9=3215(1)— Resebva- 

TION  of  ObOUNDS  of  REVIEW— OBJECTION  TO 
iNSTBUOnON. 

Objection  to  a  charge  of  the  trial  cbnrt 
raised  for  the  first  time  on  appeal  comes  too 
late. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1808,  1310;  Dec  Dig.  «s> 
216(1);    Trial,  Cent   Dig.  {  683.] 

12.  Tbial  «s>273— Objection  to   Chabob— 

Statute. 

Objection  to  the  charge  of  the  trial  court 

made  only  in  an  inferential  and  general  way  by 

the  objections  presented  in  the  trial  court,  is 
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not  a  8a£Seient  oompllance  with  Acts  S&&  Leg. 
c.  59,  requiring  objections  to  the  charge  to  be 
presented  to  the  trial  court  before  it  ia  read 
to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D&.  H  680-482;    Dec.  Die.  «=>273.] 

13.  Appeal  and   Ebkob   «=3216(1)— Fahum 

TO  Submit  Issuk— Statute. 
By  direct  provision  of  Eev.  St  1911,  art 
1085,  in  the  absence  of  a  request  in  writing 
that  an  issue  be  submitted  to  the  jury,  the 
trial  court's  failure  to  submit  is  not  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=s>216(l>;  Trial,  Cait  Dig. 
f  627.] 

Appeal  from  District  Court,  M  Paso  Coun- 
ty; P.  R.  Price,  Judge. 

Suit  by  Francisca  B.  Ocboa  and  husband 
against  Peyton  J.  Edwards,  Sheriff  of  El 
Paso  County,  and  T.  M.  Bower  and  T.  N. 
Bower,  composing  the  firm  of  T.  M.  Bower 
&  Go.  From  a  Jndgment  for  defendants 
plalntUfs  appeaL    Reformed  and  afSrmed. 

R.  M.  Heed  and  Walthall  &  Gamble,  all 
of  El  Paso,  for  appellants.  Jones,  Jones  & 
Hardie  and  Allen  R.  GrambUng,  all  of  El 
Paso,  for  appellees. 

HIGOINS,  J.  This  was  a  suit  by  Francisca 
B.  Ocboa  and  husband,  Juan  D.  Ochoa, 
against  Peyton  J.  Edwards,  sheriff  of  Bl 
Paso  county,  and  T.  M.  Bower  and  T.  M. 
Bower,  composing  firm  of  T.  M.  Bower  & 
Co.«  to  enjoin  the  sale  of  lots  9  and  10  In 
block  262  of  Campbell's  addition  to  the  city 
of  El  Paso,  levied  upon  under  an  execution 
Issued  upon  a  judgment  rendered  in  the 
district  court  of  El  Paso  count?  in  favor  of 
T.  M.  Bower  &  Co.  against  Juan  D.  Ochoa, 
Marie  Miller,  and  J.  W.  Magoflln,  the  last 
two  named  composing  firm  of  Miller  9t  Ma- 
goffin, in  cause  No.  5321. 

Findings  of  Fact 

By  deed  dated  July  1,  1902,  Jnan  D.  Ochoa 
and  wife  conveyed  an  nndlylded  one-half  in- 
terest In  certain  real  property  to  Miller  & 
Magoffin,  and  in  payment  therefor  the  gran- 
tees executed  and  delivered  promissory  notes 
payable  to  the  order  of  Juan  D.  Odioa.  Up- 
on the  same  date  Jnan  D.  Ochoa  Indorsed  and 
delivered  the  notes  to  T.  M.  Bower  &  Co. 
On  February  9, 1905,  In  cause  No.  5321,  T.  M. 
Bower  &  Co.  recovered  judgment  upon  said 
notes  against  Jnan  D.  Ochoa  and  Miller 
&  Magoffin.  The  judgment  so  rendered  was 
for  the  aggregate  amount  of  said  notes,  with 
interest  and  attorney's  fees,  to  wit,  the  sum 
of  $12,434.64,  and  to  secure  the  payment 
thereof  the  vendor's  lien  reserved  In  the  deed 
from  Ochoa  and  wife  to  Miller  and  Magoffin 
was  established  and  foreclosed,  and  the  prop- 
erty conveyed  by  such  deed  was  ordered  sold. 
The  judgment  recites  that  certain  of  the 
notes  upon  which  the  Judgment  was  based 
were  not  dne  at  the  date  the  Judgment  was 


rendered,  and  In  ttiat  connectton  It  was  or- 
dered: 

"That  if  the  property  hereinbefore  ordered 
and  adjudged  to  oe  sold  does  not  at  such  sale 
sell  for  enough  to  pay  ofE  all  the  notes  sued 
on,  including  the  principal.  Interest,  and  attor- 
ney's fees  of  the  notes  due,  and  the  princiital 
of  the  notes  not  due,  then  execution  shall  is- 
sue for  any  balance  unpaid  u^on  the  notes  due 
or  past  due  at  the  time  of  said  execution,  and 
for  any  balance  unpaid  upon  the  notes  not 
due  execution  shall  be  stayed  until  said  notes, 
as  herein  adjudged,  becomes  due,  that  is  to  say, 
execution  may  issue  from  time  to  time  to  enforce 
the  collection  of  the  balance  unpaid  upon  any  of 
said  undue  notes  when  the  same  respectively 
mature.  It  is  further  the  order  and  judgment  of 
the  court  that  the  moneys  derived  from  the  sale 
of  said  propertv  shall  b«  applied  pro  rata  to  the 
payment  of  all  of  said  notes,  those  due  and 
those  not  due,  and  in  the  event  the  moneys  de- 
rived from  the  sale  of  said  property  shall  not  be 
sufBdent  to  pay  off  said  notes  in  full,  then  and 
in  that  event  the  proceeds  of  said  sale  shaU 
be  applied  pro  rata  to  each  and  all  of  said 
notes,  those  due  and  those  not  due." 

A  full  and  complete  description,  with  dates 
of  maturity,  is  given  of  all  the  notes  In  the 
judgment 

On  March  6,  1905,  an  order  of  sale  was  Is- 
sued upon  this  judgment  under  which  the 
undivided  Interest  in  the  property  sold  by 
Ochoa  and  wife  to  Miller  and  Magoffin  was 
sold  for  the  sum  of  $6,341,  which  was  ap- 
plied upon  the  Judgment 

On  April  10,  1905,  an  execution  was  issued 
upon  the  Judgment  and  returned  nuUa  bona. 

On  July  1,  1913,  an  alias  execution  was 
issued  and  levied  upon  certain  property  of 
Mark  MUler,  but  nothing  was  realized  upon 
this  exe.cntlon,  as  the  property  upon  which 
It  was  levied  was  sold  under  an  execution  is- 
sued upon  another  Judgment  against  Miller 
which  had  precedence  and  absorbed  all  of  the 
proceeds  of  the  sale. 

On  March  12,  1915,  a  pluries  execution  was 
issued  and  levied  upon  said  lots  9  and  10  in 
block  262  as  the  property  of  Juan  D.  Ochoa, 
and  It  is  to  enjoin  the  sale  thereof  under  this 
execution  that  this  suit  was  brought 

On  March  17, 1905,  an  abstract  of  the  Judg- 
ment in  cause  5321  was  recorded  and  indexed 
in  the  county  clerk's  office  showing  the 
amount  due  thereon  to  be  $12,458.44  less  a 
credit  of  $6,341  upon  the  principal,  interest, 
and  costs,  of  date  April  4,  1905.  This  cred- 
it evidently  was  the  proceeds  of  the  sale 
of  the  property  upon  which  judgment  of  the 
foreclosure  was  had  and  which  was  sold  un- 
der the  order  of  sale  issued  March  6,  1905. 

On  July  1, 1903,  Juan  and  Francisca  Ochoa 
owned  a  tract  of  land  In  city  of  El  Paso;  an 
undivided  one-half  thereof  being  owned  by 
Mrs.  Ochoa  as  her  separate  estate.  The  other 
half  interest  was  owned  by  the  community 
estate.  Upon  that  date  they  conveyed  the 
same  to  W.  R.  Ascarate  for  a  consideration 
of  $9,000  cash,  notes  of  Ascarate  aggregating 
$5,450,  payable  to  Juan  D.  Ochoa,  and  the 
conveyance  of  said  lots  9  and  10  in  block  262 
at  an  agreed  valuation  of  $3,300.    Said  lots 
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*ere  conyeyed  to  Franclsca  K.  Ochoa  by 
Ascarate  by  deed  dated  Angust  1,  1903. 
When  this  property  was  conreyed  to  Mrs. 
Ochoa  there  wm  a  dwelling  house  upon  it 
A  short  time  after  she  acquired  the  property 
she  bnllt  another  dwelling  upon  same  which 
was  paid  for  with  community  funds.  There 
is  evidence  in  the  record  which  would  support 
a  finding  that  the  lots  and  houses  ate  now 
worth  $11,000;  that  the  lots  are  worth  $5r 
000,  and  the  houses  $3,000  each. 

On  July  d,  1904,  the  Ochoes  conveyed  the 
property  in  trust  to  Uarlana  Ochoa.  The 
trustee  was  authorized  to  enter  into  posses- 
sion, manage,  control,  rent,  mortgage,  or  sell 
the  same. 

By  deed  dated  June  8, 1909,  Mariana  Odioa 
conveyed  the  same  to  Juan  D.  and  Franclsca 
B.  Ochoa.  By  deed  dated  June  8,  1909,  In 
consideration  of  $1  cash  "and  other  good  and 
sufficient  considerations  by  me  received  and 
thereunto  moving,"  Juan  D.  Ochoa  conveyed 
the  property  to  Franclsca  B.  Ochoa  as  her 
separate  property  and  estate. 

The  case  was  submitted  to  a  jury  upon 
special  Issues,  and  in  response  to  such  is- 
sues the  following  facts  were  established: 
That  at  or  prior  to  the  time  of  making  of 
deed  from  Ascarate  to  Mrs.  Ochoa  there  was 
no  agreement  or  understanding  between  Juan 
D.  Ochoa  and  Mrs.  Ochoa  that  the  property 
conveyed  by  Ascarate  to  Mrs.  Ochoa  should 
be  the  separate  property  of  Mrs.  Ochoa;  that 
It  was  the  Intention  of  Juan  D.  Ochoa  to 
make  a  gift  to  Mrs.  Ochoa  of  the  community 
funds  which  were  used  to  erect  the  house 
upon  said  property  after  the  property  was 
acquired  from  Ascarate;  that  at  the  date  of 
the  gift  of  said  community  funds,  Juan  D. 
Odioa  did  not  have  in  the  state  property 
sat>ject  to  execution  sufficient  to  satisfy  his 
then  existing  debts;  that  at  the  time  of  the 
gift  of  said  community  funds  Mrs.  Ochoa 
knew  or  had  knowledge  of  the  flnandal  con- 
dition of  Juan  D.  Ochoa  or  had  knowledge 
of  such  facts,  a  reasonable  investigation  of 
which  would  have  given  her  knowledge  of  his 
financial  condition;  that  at  the  time  of  or 
Unmedlately  prior  to  the  conveyance  of  said 
lots  9  and  10  to  Mrs.  Ochoa  by  Ascarate  It 
was  not  the  Intention  of  the  Ochoas  that  such 
property  be  taken  by  her  as  her  separate 
property  in  satisfaction  of  her  undivided 
one-half  Interest  In  the  property  conveyed  by 
the  Ochoas  to  Ascarate;  that  at  the  time 
of  the  making  of  the  deed  from  Ascarate  to 
Mrs.  Ochoa  Juan  D.  Ochoa  was  not  possessed 
of  property  within  the  state  subject  to  execu- 
tion sufficient  to  pay  his  existing  debts;  that 
at  or  prior  to  the  time  of  making  the  deed 
from  Ascarate  to  Mrs.  Ochoa  It  was  not  mu- 
tually agreed  by  and  between  Juan  D.  Ochoa 
and  Mrs.  Ochoa  that,  in  consideration  of  her 
taking  said  property  as  her  sole  and  separate 
estate,  Juan  D.  Ochoa  should  take  ais  his 
own  separate  property  and  estate,  or  as  the 
community  property  of  himself  and  wife,  all 


of  the  other  considerations  received  from  the 
Ascaratea  There  la  another  Issue  which  was 
submitted  to  the  jury  which,  and,  as  it  ap- 
pears in  the  record,  reads: 

"Do  you  find  from  a  preponderance  of  tiie 
evidence  that  at  the  time  Juan  D.  Odioa  and 
wife  executed  the  deed  of  trust  dated  the  9th 
day  of  July,  1904,  purporting  to  convey  lots 
9  and  10,  block  262,  Campbell's  addition,  to 
Mariana  Ochoa  In  trust,  have  property  in  this 
state  subject  to  execution  sufficient  to  pay  his 
then  existing  debts?" 

This  was  answered  "Na"  It  win  be  noted 
it  is  not  dear  just  what  the  Issue  submitted 
was.  It  was  evidently  intended  to  inquire 
whether  Juan  D.  Ochoa  had  property  in  the 
state  subject  to  execution  suffldent  to  pay 
bis  then  existing  debts  on  July  9, 1904. 

Upon  these  findings  the  court  entered  a 
decree  refusing  to  enjoin  the  sale  of  the  lots, 
dissolved  the  temporary  injunction  enjoining 
such  sale  which  had  been  granted  at  the  in- 
ception of  the  suit,  and  directed  the  issuance 
of  an  order  of  sale  under  which  an  undivided 
seven-elevenths  Interest  in  the  lots  should  be 
sold  and  the  proceeds  applied  to  payment  of 
the  balance  due  Bower  &  Co.,  upon  the  judg- 
ment in  cause  No.  532L 

CondxislonB  of  Law. 

[1-4]  1.  It  aeons  to  be  wen  settled  that 
where  property  Is  purdiased  In  veJt  with  the 
separate  estate  of  the  wife  and  partly  with 
community  funds,  the  wife  has  a  separate 
interest  in  it  proportlcmate  to  the  amount 
her  separate  estate  contributed  towards  Its 
purchase,  and  that  the  community  interest 
Is  proportionate  to  the  amount  the  community 
estate  contributed  towards  the  purchase 
money.  Texas,  etc.,  v.  Clark,  146  S.  W.  266; 
Braden  v.  Goae,  57  Tex.  87;  Cleveland  v. 
CiAe,  66  Tex.  402;  Sparks  v.  Taylor,  99  Tex. 
411.  90  S.  W.  485,  6  L.  B.  A.  (N.  S.)  881; 
Ooddard  v.  Beagan,  8  Tex.  av.  App.  272,  28 
S.  W.  352.  Parker  v.  Co<^,  80  Xex.  111. 
This  Is  the  rule,  where  realty  la  conveyed 
to  the  wife,  and  there  la  nothing  apon  the 
face  of  the  deed  to  show  that  it  is  conveyed 
to  her  as  her  separate  estate,  and  there  Is 
no  agreement  between  the  parties  that  such 
property  should  be  her  separate  property. 
Dixon  V.  Sanderson,  72  Tex.  359,  10  S.  W. 
536,  13  Am.  St  Bep.  801 ;  Clardy  v.  Wilson, 
24  Tex.  Civ.  App.  196,  68  S.  W.  62. 

Here  lots  9  and  10  were  paid  fbr  with 
property  is  whldi  Mrs.  Ochoa  owned  an 
undivided  one-half  interest  as  her  8^>arate 
estate  and  the  community  owned  the  re- 
maining Interest  There  was  nothing  apon 
the  face  of  the  deed  to  indicate  that  the  lots 
were  conveyed  by  Ascarate  to  Mrs.  Ochoa  as 
her  separate  estate,  and  the  findings  of  the 
Jury  establish  the  ftict  that  there  was  no 
understanding,  agreement,  or  Intentioa  upon 
the  part  of  the  Ochoas  whidL  would  vest 
in  Mrs.  Ochoa  the  entire  title  to  the  lots  as 
her  separate  estate  to  the  exclusion  of  the 
community  estate.  It  thus  follows  that 
when  the  lots  were  oonv<«yed  to  Mrs.  Odioa, 
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the  commiuilty  estate  owned  an  nndlvlded 
one-half  Interest  therein  which  was  anhject 
to  the  payment  of  Joan  D.  Ochoa's  debts. 
The  $9,000  In  cash  and  the  notes  aggregat- 
ing $5,450  received  In  further  payment  for  the 
property  conveyed  to  Ascarate  were  owned  by 
the  respective  estates  In  the  same  propor- 
tions. Of  conrse,  this  status  of  the  lots, 
notes,  and  cash  might  have  been  changed 
by  an  agreement  between  the  Ochoas  that 
Mrs.  Ocboa  would  take  the  lots  as  her  sepa-- 
rate  property  In  satisfaction  of  her  separate 
Interest  in  all  of  the  consideration  received 
from  Ascarate,  and  that  the  husband  would 
take  the  notes  and  cash  in  satisfaction  of 
the  community  Interest,  which  agreement 
must  have  been  made  at  the  time  of  the  ex- 
change or  prior  thereto.  But,  as  is  noted 
above,  the  findings  of  the  Jury  establish  that 
there  was  no  such  agreement  between  the 
parties.  Appellants  contend  that  the  mere 
fact  that  the  husband  received  and  used  the 
notes  and  cash,  the  wife  receiving  no  part 
thereof,  and  the  fact  that  the  deed  to  the 
lots  was  taken  In  the  name  of  the  wife,  were 
sufficient  to  establish  the  fact  that  the  wife 
became  the  sole  owner  of  the  lots.  But  the 
husband  could  not  so  partition  the  property, 
without  the  consent  of  the  wife,  by  allotting 
to  her  the  lots  which  were  taken  at  an  agreed 
valuation  of  $8300  In  satisfaction  of  her  half 
interest  in  the  total  consideration  of  $17,750, 
and  allot  to  the  community  $14,450  in  notes 
and  cash.  In  other  words,  the  husband.  In  a 
case  like  this,  cannot  take  $14,460  in  notes 
and  cash  and  say  that  this  should  belong  to 
the  community  and  that  the  lots  valued  at 
$3300  should  belong  to  the  separate  estate 
of  the  wife. 

[5, 1]  The  mere  fact  that  the  husband  did 
recelv4  and  exercise  control  over  the  whole 
$9,000  cash  and  the  $4,000  in  notes  did  not 
deprive  the  wife  of  her  one-half  interest  in 
aald  notes  and  cash,  and,  unleaa  there  was 
some  agreement  between  the  husband  and 
wife,  she  at  all  times  had  an  undivided  one- 
half  Interest  in  the  cash  and  the  notes,  al- 
though they  were  in  his  possessicMi  and  under 
his  control,  and  he  continued  to  have  an  un- 
divided Interest  in  the  real  property,  although 
the  same  appeared  in  her  name.  The  fact 
that  the  husband  received  and  controlled 
the  $8,006  in  cash  and  the  $4,000  in  notes 
Is  not  at  all  inconsistent  with  the  fact  that 
the  wife  owned  as  her  separate  estate  a 
one-half  undivided  interest  in  said  cash  and 
notes,  because  in  any  event  the  husband 
would  be  entitled  to  receive  and  control,  not 
only  the  community  estate,  but  his  wife's 
separate  estate.  It  is  evident  that  neither 
the  husband  nor  wife  can  partition  property 
In  which  the  coaunnnlty  estate  owns  an  un- 
divided one-half  interest  and  the  wife  as  her 
separate  estate  owns  an  undivided  one-half 
interest,  without  the  consent  and  agreement 
of  the  other.  It  is  not  to  be  nnderstood  by 
these  statements  that  the  husband  could  not 
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make  a  gift  to  the  wtto  of  his  Interest  in  the 
property  without  her  knowledge  or  consent, 
but  if  appellants  would  depend  upon  the 
proposition  of  a  gift  or  relinquishment  of 
the  husband  to  the  wife  of  the  community 
interest  in  the  property,  then  they  are  con- 
fronted with  the  proposition  that  at  the  time 
of  such  gift  J.  D.  Ochoa  was  Indebted  to  appel- 
lees upon  the  obligation  upon  which  they  se- 
cured their  Judgment,  and  the  Jury  has  found 
that  at  the  time  Ascarate  conveyed  the  lots 
to  Mrs.  Ochoa  Juan  D.  Ochoa  was  not  possess- 
ed of  property  within  the  state  subject  to 
execution  sufficient  to  pay  his  existing  debts. 

In  view  of  what  has  been  said,  it  follows 
that  the  various  propositions  urged  In  sup- 
port of  the  first  11  assignments  are  not  well 
taken. 

£.  The  refusal  of  the  court  to  submit  spe- 
cial issue  No.  1  requested  by  appellants  pre- 
sents no  error,  for  the  reason  that  the  issue 
was  properly  and  fully  submitted  to  the  Jury 
in  question  No.  1  submitted  by  the  court. 

[7]  3.  Complaint  is  made  of  the  refusal  to 
submit  this  issue: 

"Do  you  find  from  a  preponderance  of  the  evi- 
dence that  lots  9  and  10  in  block  262,  Camp- 
bell's addition,  herein  sued  for,  are  now  claimed 
solely  by  plaintiff  Frandsca  R.  Ocboa,  together 
with  all  improvements  therein,  as  her  own  sepa- 
rate estate,  and  that  the  plaintiff  Juan  D.  Ochoa 
claims  no  mterest  therein?" 

This  issue  was  Immaterial,  and  had  no 
bearing  upon  the  rights  of  the  parties.  Juan 
Ochoa's  creditors  could  not  be  deprived  of 
their  right  to  subject  community  property  to 
the  payment  of  their  claims  by  the  mere  fact 
that  Mrs.  Ocboa  is  now  claiming  it  as  her 
separate  estate  and  Juan  Ochoa  is  claiming 
no  interest  therein. 

[I]  4.  It  is  insisted  that  Juan  D.  Ochoa  was 
not  a  debtor  within  the  meaning  of  article 
3967,  H,  S.,  because  he  was  merely  an  in- 
dorser  upon  the  notes  held  by  Bower  &  Co., 
and  upon  which  the  Judgment  in  cause  No. 
5321  was  rendered.  In  18  Cyc.  425,  it  is 
said  that  a  debtor  is  one  who  by  reason  of 
an  existing  obligation  is  or  may  become  liable 
to  pay  money  to  another  whether  such  liabili- 
ty is  certain  or  contingent.  Tested  by  this 
definition,  an  indorser  upon  a  note  should 
certainly  be  considered  a  debtor  within  the 
meaning  of  the  statute  noted. 

In  Dodson  v.  Taylor  63  N.  J.  Law,  200,  21 
AtL  283,  the  defendants  demurred  to  a  dec- 
laration against  the  heirs  andi  devisees  of 
James  Taylor,  deceased,  upon  the  ground 
that  it  sought  to  charge  the  defendants  upon 
an  indorsement  by  their  ancestor  of  a  promis- 
sory note  which  had  not  matured  at  the  time 
of  his  death;  the  defendants  insisting  that 
such  a  contingent  liability  is  not  enforceable 
against  heirs  or  devisees.  The  statute  upon 
which  the  action  was  based  was  entitled 
"An  act  for  the  relief  of  creditors  against 
heirs  and  devisees,"  reading  in  part  as  fol- 
lows: 

"That  all  aad  every  creditor  or  creditors, 
whether  by  simjde  contract  or  specialty,  and 
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whether  the  hein  are  mentioned  therein  or  no^ 
shall  and  may,  by  virtae  of  this  act,  have  and 
maintain  hia,  her,  and  their  action  and  actions 
Bgainat  the  heir  and  heirs  at  law  of  any  debtor 
who  had  already  died,  or  shall  hereafter  die,  in- 
testate, sdised  of  any  messuages,  lands,  tene- 
ments or  hereditaments,  against  the  heir  and 
heirs  at  law  and  devisee  and  devisees  of  such 
debtor,  in  case  such  debtor  made  any  last  will  or 
testament"    P.  I*  N.  J.  1797,  p.  243. 

In  passing  upca  tbls  ground  of  demnrrer, 
the  coort  aaid: 

"With  regard  to  the  second  ground  of  demur- 
rer, that,  if  the  indorser  of  a  promissory  note 
die  before  its  maturity,  his  heirs  and  devisees 
are  not  chargeable  under  our  statute,  the  de- 
murrants rely  upon  the  case  of  Farley  v.  Briant, 
3  AdoL  &  E.  839.  There  one  Briant  had  become 
suretT  for  the  lessee  in  a  lease  which  was  to 
terminate  on  the  death  of  the  lessor,  and  the 
king's  bench  decided  that  the  heirs  and  devisees 
of  the  surety  could  not  be  held,  under  3  and  4 
W.  &  M.  c.  14,  for  rent  accruing  after  the 
surety's  death.  The  facts  of  that  case  are  plain- 
ly distinguishable  in  principle  from  those  now 
before  us,  for  the  debt  there  in  suit  did  not  ex- 
ist when  the  surety  died,  and  it  Was  then  un- 
certain whether  it  would  ever  come  into  exist- 
ence, as  tlie  death  of  the  lessor  might  end  the 
term  before  the  rent  accrued.  But  in  the  pres- 
ent controversy  the  debt  did  exist  when  the  in- 
dorser died,  and  was  sure  to  become  due  by  the 
mere  lapse  of  time;  no  contingency  attached  to 
the  debt  itself.  The  money  represented  by  the 
promissor;^  note  would  be  called  a  'debt'  with  as 
much  precision  of  statement  before  the  maturity 
of  the  note  as  afterwards.  But  the  difference 
between  the  facts  of  these  cases  is  no  more 
marked  than  the  difference  between  the  laws  ap- 
plicable to  them.  The  divergence  of  our  act 
from  3  &  4  W.  &  M.  is  pointed  out  by  the  Chief 
Justice  in  Insurance  Go.  v.  Meeker,  37  N.  J. 
Iaw,  282,  and  leads  reasonably  to  the  conda- 
sion  there  expressed,  that  the  adjudications  up- 
on the  English  statute  can  have  little  weight 
in  any  attempt  to  expound  the  act  of  the  state, 
on  account  of  their  verbal  differences.  We  are, 
then,  to  consider  the  scope  of  oar  statute  as  in- 
dicated by  its  own  terma.  It  employs  three 
words,  which  denote  the  sort  of  obligations  en- 
forceable under  it:  'Creditors,'  for  whose  relief 
it  waa  enacted;  'debtors,'  whose  heirs  and 
devisees  are  to  be  charged ;  and  'debts,'  which 
are  to  be  recovered  by  virtue  of  its  provision^. 
It  discloses  no  other  lunitations  pertinent  to  the 
present  inquiry.  If  there  be  a  debt,  and  the 
debtor  die  leaving  lands,  his  heirs  or  devisees 
can  be  sued  for  t£e  debt  by  the  creditor.  This 
is,  beyond  dispute,  the  purport  of  the  statute, 
and  the  question  now  is  whether  these  facts 
appear  in  the  present  case.  As  already  stated, 
the  sum  of  mone^  mentioned  in  a  promissory 
note  is  a  'debt,'  m  the  strictest  sense  of  that 
term,  as  well  before  maturity  as  afterwards. 
With  equal  exactness  the  holder  of  the  note  is 
called  a  'creditor.'  The  only  point  for  disputa- 
tion is  whether  the  indorser  is  a  debtor,  before 
his  liability  becomes  absolute  by  didionor  and 
notice.  But  from  the  time  of  indorsement  he 
is  bound  for  the  payment  of  the  debt,  and  a 
person  so  circumstanced  is  in  both  common  and 
legal  parlance,  a  debtor.  The  contingency  af- 
fecting his  responsibility  is  one  by  which  he  may 
be  released,  not  one  by  which  he  may  become 
bound;  it  is  of  the  nature  of  a  condition  subse- 
quent, not  a  condition  precedent  His  obligation 
as  a  debtor  continues  until  the  payment  of  the 
debt  or  the  laches  of  the  creditor  discharges 
him.  The  statute  under  review  is  remedial,  and 
therefore  its  language  must  receive  a  liberal  in- 
terpretation. So  interpreted,  the  term  'debtor* 
clearly,  I  think,  embraces  the  indorser  of  a 
prominoiy  note  before  raatntity."   - 


The  reasoning  of  the  court  In  th&t  caae  Is 
regarded  as  sound,  and  the  aame  rule  of  con- 
struction should  be  applied  In  this  case.  An  j 
indorser  of  a  promissory  note  is  a  debtor  in 
the  ordinary;  and  legal  acc^tation  of  the 
term,  and  he  should  be  regarded  as  audi 
within  the  meaning  of  our  statute  which  de- 
clares that  every  gift,  conveyance,  assign- 
ment, transfer,  or  charge  made  by  a  debtor 
which  is  not  upon  ccmsideration  deemed  val- 
uable in  law  shall  be  v(rid  as  to  prior  credi- 
tors, unless  it  appears  that  such  debtor  was 
then  possessed  of  property  within  this  state 
snbject  to  execution  sufficient  to  pay  his 
existing  debts.    Article  3967.  R.  8. 

[I,  II]  6.  There  is  no  merit  in  the  contoi- 
tioa  that  the  Judgment  rendered  In  cause 
No.  6321  was  null  and  void  because  it  was 
based  in  part  upon  notes  not  due  at  the  date 
It  was  rendered.  Davis  v.  McOaugbey,  32 
S.  W.  447;  Townes  on  Pleading  (2d  Ed.) 
273.  Nelttier  did  the  Immaturity  of  the  debt 
affect  the  validity  of  the  registration  in  the 
county  clerk's  office  of  the  abstract  of  judg- 
ment and  did  not  impair  the  validity  of  the 
lien  fixed  by  such  registration  upon  Joan 
Ochoa's  property. 

6.  Under  the  twentieth  assignment  it  is 
contended  that  the  evidence  is  insufficient  to 
support  the  judgment  by  reason  of  certain 
facts  recited  In  tlie  assignment.  Conceding 
the  truth  of  the  facts  recited  in  the  assign- 
ment, they  do  not  render  the  Judgment  with- 
out any  support  in  the  evidence. 

7.  Under  the  findings  of  the  Jury,  the  ap- 
pellees' rights  are  not  affected  by  the  trust 
deed  dated  July  9,  1904,  by  the  plalntUTs  to 
Mariana  Ochoa,  the  deed  reconveying  the 
property  by  Mariana  Ochoa  to  plalntUb 
dated  June  8,  1909,  and  the  deed  from  Juan 
D.  Ochoa  to  Franclsca  R.  Odioa  dated  June 
8,  1909. 

8.  The  twenty-flrst,  twenty-third,  and  twen- 
ty-fourth assignments  complain  of  the 
form  of  the  judgment  entered  herein.  No 
complaint  is  made  of  the  proportionate  in- 
terest (seven-elevenths)  in  the  lots  which 
the  court's  decree  directi^  should  be  sold; 
that  Is  to  say,  it  is  not  questioned  that  an 
undivided  seven-elevenths  Interest  Is  the) 
proper  Interest  to  adjudge  to  be  snbject  to 
the  payment  of  Juan  Ochoa's  debts  if  any 
part  he  so  subject  The  plaintiff'  waa  cer^ 
tainly  entitled  to  a  decree  enjoining  the  sale 
of  an  undivided  foor-eleTenths  Interest  in 
the  lots,  whereas  the  court  refused  her  any 
relief.  This  court  will  reform  the  Judgment 
and  enter  the  decree)  which  should  have 
been  entered  in  the  court  below,  viz.: 

(1)  That  the  temporary  injunction  entered 
April  6,  1915,  be  dissolved. 

(2)  That  the  defendants  be  perpetually  en- 
joined from  selling  more  tlian  an  undivided 
seven-elevenths  Interest  in  said  lots  9  and  10 
In  block  262. 

(3)  That  all  other  relief  asked  by  pin«i>HW^ 
be  denied. 
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(4)  Adjndgliig  that  an  tmdlvlded  seven- 
elevenths  Interest  in  the  lots  la  subject  to 
sale  In  satisfaction  of  the  judgment  In  cause 
Na  6321,  and  that  appropriate  process  may 
Issne  for  the  sale  thereof. 

(5)  That  defendants  be  refused  any  for* 
ther  reUef. 

(6)  That  plaintiffs  recover  their  costs. 
Under   the    refoumed   judgment   the   d&^ 

fendants  will  be  at  liberty  to  procure  a  ven- 
ditioni exponas,  or  such  othei)  process  as 
may  be  proper  and  appropriate,  and  proceed 
to  sell  an  undivided  seven-eleveiths  Interest 
In  the  lots  levied  upon  under  the  execution 
Issued  March  12,  1915.  The  costs  of  appeal 
will  be  taxed  against  T.  M.  and  T.  N.  Bower. 

We  have  not  undertaken  in  this  opinion  to 
discuss  In  detail  the  various  assignments  of 
error  and  supporting  propositions.  (They 
are  so  numerous  that  to  do  so  would  pro- 
tract the  opinion  to  an  unreasonable  length. 
We  believe  that  the  foregoing  conclusions  of 
law  sufficiently  dispose  of  all  the  appellants' 
assignments  and  establish  that  appellees  are 
entitled  to  subject  to  the  payment  of  their 
Judgment  the  Interest  in  the  lots  which  was 
originally  owned  by  the  community  estate 
of  Mr.  and  Mrs.  Ochoa. 

Beformed  and  affirmed. 

On  Bebearlng. 

The  court  gave  an  Instruction  which  reads: 
"Tou  are  instructed  that  when  property  is  ac- 
quired by  the  exchange  of  property  in  which 
Uie  wife  owns  an  undivided  one-half  interest  as 
her  sole  and  separata  estate,  and  the  community 
estate  of  the  husband  and  wife  owns  an  undivid- 
ed one-half  interest,  then,  in  the  absence  of  an 
express  agreement  between  her  husband  and 
tke  wife  to  the  contrary,  made  before  or  at  the 
time  of  the  acquisition  dt  such  property,  the 
wife  owns  an  undivided  one-half  interest  in  such 
property  so  acquired  and  the  commonity  estate 
of  the  husband  and  the  wife  owns  an  undivided 
one-half  iaterest  in  such  property." 

[11,12]  In  the  motion  for  rehearing  It  is 
objected  that  this  charge  was  erroneous  be- 
cause the  agreement  between  the  husband 
and  wife  might  have  been  either  express  or 
Implied;  that  there  is  evidence  tending  to 
show;  an  implied  agreement  between  the 
Ochoas,  for  which  reason  It  was  error  to 
require  them  to  show  an  express  agreement. 
This  ground  of  the  motion  is  not  well  taken. 
In  the  first  place,  this  particular  objection 
Is  now  raised  for  the  first  time,  and  it  comes 
too  late.  The  sixth  assignment  complains 
of  this  charge.  It  is  true,  bnt  the  prc^xMsi- 
tions  In  the  brief  supporting  the  same  do  not 
make  the  point  that  it  was  error  to  confine 
the  jury  to  a  conslderatlcm  of  the  existence 
of  an  express  contract.  Furthermore,  the 
objections  to  the  charge  presented  in  the 
court  below  fall  to  make  this  objection,  ex- 
cept possibly  in  au  inferential  and  very  gener- 
al way,  and  this  is  not  a  sufficient  compli- 
ance with  chapter  69,  Acts  33d  Leg.  requir- 
ing objections  to  the  charge  to  be  presented 


to  tb.B  trial  court  before  sndi  diarga  !■  read 
to  the  Jury. 

[13]  In  the  original  opinion  It  was  stated 
that  no  complaint  was  made  of  the  propor- 
tionate interest  in  the  property  which  the 
court  directed  should  be  sold.  In  the  motion 
for  rehearing  it  is  asserted  that  under  the 
twenty-second  and  twenty-fourth  assignments 
complaint  was  so  made,  and  that  it  was  there 
contended  that  cmly  four-elevenths  Interest  In 
the  property  should  have  been  ordered  sold  in- 
stead of  seven-elevenths.  We  have  again 
carefully  examined  those  assignments  and 
supporting  propositions  as  they  appear  in  the 
brief,  and  think  they  are  not  susceptible  of  the 
Interpretation  placed  upon  them  In  the  sixth 
paragraph  of  the  motion  for  rehearing.  Aside 
from  this,  the  court  found  that  the  house 
built  up<xi  the  premises  after  it  was  conveyed 
by  Ascarate  to  Mrs.  Ochoa  was  built  with 
community  funds.  There  is  evidence  to  sup- 
port this  finding.  In  the  absence  of  a  request 
in  writing  tiiat  the  issue  be  submitted  to  the 
jury,  the  court's  failure  to  so  submit  the 
same  does  not  present  reversible  error.  Ar- 
ticle 1986,  S.  S.  The  original  opinion,  we  be- 
lieve, property  disposes  of  all  questions  rais- 
ed In  appellant's  brief. 

The  motion  for  rehearing  is  therefore  over- 
ruled. 


T.  W.  MABSE  &  OO.  v.  WHITE  st  aL 
(No.  6641.) 

(Court   of    Civil   Appeals   of   Texas.    Austin. 

Nov.  6,  1916.    Rehearing  Denied 

Dec.  6,  1816.) 

1.  liDSNB   «=»&— ReSEBVATIOR   XS    NOXB— SUT- 
'    nOIKNCT. 

A  note  wherein  the  maker  agreed  to  pay  a 
sum  certain  on  a  date  certain  at  a  bank,  and 
the  drawer  and  indorser  waived  presentment, 
protest  and  notice  thereof,  reciting  that  there 
was  deposited  with  them,  as  collateral  a  note 
given  for  four  mules  with  authority  to  sell 
them  without  notice,  constitutes  a  lien  on  the 
mules,  since  it  not  onlv  referred  to  notes  which 
gave  a  lien,  but  itself  contained  all  essential 
elements  of  a  lien ;  the  other  notes  being  admis- 
sible to  explain  its  terms. 

[Ed.  Note. — For  other  cases,  see  Liens,  Cent. 
Dig.  H  23,  24;   Dec.  Dig.  «=»3.] 

2.  Bills  and  Notes  4s>116— Constbuotior 
BT  AoTB  OF  Pasties. 

Where  a  note  is  of  doubtful  meaning,  or  the 
language  used  is  ambiguous,  the  construction 
given  by  the  parties  themselves,  as  elucidated 
by  their  conduct  or  admissions,  will  be.  deemed 
the  true  one,  unless  the  contrary  be  shown. 

[Eld.   Note. — For   other  cases,  see  Bills  and 
Notes,  Dec  Dig.  «=>lia] 

3.  EviDENOB  *=»461(1)  —  Pabol  Evidence  — 
Aduibsibilitt— AuBianiTT. 

Where  mortgages  were  of  doubtful  mean- 
ing, it  was  not  error  to  admit  parol  testimony 
as  to  the  mutual  understanding  at  the  time  of 
their  makmg  in  aid  and  explanation  of  tiiem. 

[Ed.   Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  §  2129;  Deo.  Dig.  «=»4eia).] 

4.  Afpeai.  Ann  Bbbob  «s>161(6)— RIOht  to 
Appeal. 

Mortgagees  who  sued  payees  and  indorsers 
of  notes  on  which  the  mortgaged  mules  were 
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pledged  as  collateral  oonld  not  appeal  fnmt  the  i 
jadgment  against  certain  indorsers  and  payees ' 
establishing  the  lien  of  another  payee  as  su- 
perior to  theirs. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  9S1,  952;  Dec  Dig.  «s> 
161(6).] 

Appeal   from   District  Ooart,  WUliamaon 

County ;  0.  A.  Wilcox,  Judge. 

Suit  by  T.  W.  Marse  &  Oo.  against  J.  T. 
White,  the  City  National  Bank,  and  others. 
From  a  Judgment  for  plaintlfts  in  part,  but 
decreeing  defendant  Bank  a  prior  lien,  plain- 
tiffs appeaL    Affirmed. 

W.  A.  Barlow,  of  Taylor,  tor  appellants. 
T.  H.  Cody  and  Nunn  A  Love,  all  of  George- 
town, and  E.  H.  LawhoD,  of  Taylor,  for  ap- 
pellees. 

RICE,  J.  Appellants  brought  this  suit 
against  3.  T.  White,  3.  B.  Lawhon,  and  the 
Caty  National  Bank  of  Taylor,  claiming  that 
White  was  indebted  to  them  on  two  notes, 
and  upon  rerified  account,  amounting  in  the 
aggregate  to  $1,450,  seeking  to  foreclose  two 
mortgage  liens  on  fbur  certain  mules  de- 
scribed therein,  alleging  that  Lawhon  and  the 
bank  were  asserting  s<xne  character  of  claim 
to  said  property,  and  asking  that  they  be 
made  parties,  in  order  that  their  rights.  If 
any,  might  be  determined  and  adjusted.  The 
bank  answered,  claiming  an  indebtedness 
against  White,  who,  it  alleges,  gave  it  a  su- 
perior mortgage  upon  the  same  mnles,  pray- 
ing that  it  have  Judgment  tor  its  debt 
against  White  and  Lawhon,  and  for  foreclo- 
sure of  its  mortgage  lien. 

Both  White  and  Lawhon  aoc^ted  service, 
but  neither  filed  answers.  There  was  a  Jury 
trial,  resulting  in  a  Judgment  both  for  plain- 
tiffs and  defendant  bank  for  the  amount  of 
their  respective  claims,  but  adjudging  that 
the  bank's  mortgage  was  superior  to  plain- 
tiffs', and  directing  that  the  property  be  sold 
and  the  proceeds  applied  first  to  the  payment 
of  the  bank's  claim,  the  remainder,  if  any,  to 
be  paid  to  plaintiffs,  from  which  Judgment 
this  appeal  is  prosecuted. 

The  three  principal  questions  Involved  in 
this  appeal  are:  (1)  Whether  the  facts  show 
that  the  bank  had  a  mortgage  upon  the  mnles 
in  question;  ^)  If  so,  whether  the  mortgage 
was  properly  set  up  In  its  pleadings ;  and  (3) 
whether  parol  evidence  was  admissible  to  aid 
or  explain  the  instruments  relied  upon  by  the 
bank. 

The  facts  show  that  In  1912  and  1913  White 
was  the  tenant  of  Lawhon,  who,  for  the  pur- 
pose of  enabling  him  to  make  a  crop  on  the 
tatter's  premises  during  1912,  advanced  blm 
a  pair  of  mules  and  double  harness,  taking 
his  note  therefor,  and  became  his  surety  on 
another  note  given  to  Van  Booser  and  For- 
wood  for  another  pair.  The  first  note  reads 
as  follows: 
"$416  and  Int  Taylor,  Tex.  October  18, 1912. 

"For  value  received,  on  or  before  the  Ist  day 
of  November,  1913,  I,  we,  or  either  of  us  prou^ 


ise  to  pa^  to  the  order  of  J.  EL  LawBon  at  the 
CStv  National  Bank  the  snm  of  four  hundred 
and  fifteen  and  no/100  dollars,  at  Taylor,  Wil- 
liamson coonty,  Texas,  with  interest  thereon 
from  November  1,  1912,  at  the  rate  t^  10  per 
cent,  per  annum.     I,  we,  or  dther  of  ns  also 

gromise  to  pay  10  per  cent,  of  principal  and 
iterest  of  this  note  additional  for  attorney's 
fees  in  case  the  same  is  placed  in  the  hands  of 
an  attorney  for  collection  after  matnri^.  or  if 
sued  upon  before  or  after  maturitr,  or  if  ctA- 
lected  through  the  probate  court.  Tne  drawers 
and  indorsers  severally  waive  presentment  for 
payment,  protest  and  notice  of  protest,  and  non- 
payment of  this  note,  having  deposited  with 
them  as  collateral  lecnritv  note  given  for  two 
mare  mules  and  set  of  double  harness,  furnished 
by  J.  B.  Lawhon  to  J.  T.  White  to  enable  said 
White  to  make  a  crop  in  the  year  1913  on  lea*' 
ed  premises  of  said  Lawhon,  with  authority  to  i 
sell  the  same  at  public  or  private  sale,  or  to'dis- 
pose  of  the  same  otherwise  at  their  option  on 
the  nonperformance  of  this  promise  and  with- 
out fnrtner  notice. 

"10-29.  J.  T.  White." 

Written  across  tbe  face:  "Renewed 
10/29/13."    Indorsed:  "J.  E.  Lawhon." 

Tbe  second  note  reads  as  follows: 
"$460.         Taylor,  Tex.  September  21,  1912. 

"On  or  before  November  1,  1918,  I,  we,  or  ei- 
ther of  us  promise  to  pay  to  the  order  of  J.  S. 
Van  Hooser  and  Jason  Forwood  the  sum  of 
four  hundred  and  fifty  ($450)  dollars,  with  in- 
terest from  date  at  the  rate  of  10  per  cent,  per 
annum,  interest  payable  annually,  for  value  re- 
ceived. This  note  is  secured  by  a  mortgage  lien 
given  by  J.  T.  White  on  two  brown  mare  mules 
about  fifteen  hands  high  and  about  four  years 
old,  also  the  first  five  bales  of  cotton  raised  by 
the  said  White  during  the  year  1913,  on  the 
premises  of  J.  B.  Lawhon.  In  the  event  this 
note  ia  not  paid  when  due  and  the  same  is  col- 
lected by  legal  proceedings  or  through  the  pro- 
bate court,  then  we  agree  to  pay  an  additional 
10  per  cent,  on  the  principal  and  interest  doe 
as  attorney's  fees. 

"[Signed]       J.  T.  White  &  J.  B.  Lawhon." 

Written  across  the  face:  "Renewed 
10/29A3."  Indorsed  without  recourse:  "J. 
S.  Van  Hooser.    Jason  Forwood." 

Prior  to  the  maturity  of  these  notes  the 
City  National  Bank  of  Taylor,  in  due  course 
of  trade,  became  the  owner  of  same,  and  an 
understanding  was  entered  into  between  tbe 
bank,  Lawhon,  and  White  at  said  date  that; 
if  the  amounts  due  on  said  notes  were  reduc- 
ed to  $450,  and  Lawhon  should  become  sure- 
ty therefor,  that  the  bank  would  carry  the  in- 
debtedness for  another  year;  and,  in  pursu- 
ance of  that  agreement,  tbe  note  declared 
upon  by  the  bank  was  given,  which  Is  as  fol- 
lows, to  wit: 
"$450  and  Int      Taylor,  Tex.    Nov.  1, 1913. 

"For  value  received,  on  or  before  the  1st  day 
of  November,  1914,  I,  we,  or  either  of  us  prom- 
ise to  par  to  the  order  of  J.  B.  Lawhon.  at 
the  Cit?  National  Bank,  the  sum  of  four  hun- 
dred and  fifty  and  no/100  dollars  at  its  o£Bce  in 
Taylor,  WilliamBon  county,  Texas,  with  inters 
est  thereon  from  date,  at  the  rate  of  10  per 
cent  per  annum.  I,  we,  or  either  of  na  also 
promise  to  pa^  10  per  cent  on  principal  and 
Interest  of  this  note  additional  for  attorney's 
fees  in  case  the  same  is  placed  in  the  hands  of 
an  attorney  for  collection  after  maturity,  or  it 
sued  upon  before  or  after  maturity,  or  if  col- 
lected through  the  probate  court  The  drawers 
and  indorsers  severally  waive  presentment  for 
payment  protest  and  notice  ot  protest  and  non- 
payment of  this  note  having  deposited  with 
them  as  collateral  security  against  this  or  any 


Digitized  by  ^OOQl€ 


Tex.) 


FRIEDMAy-SHBLBT  SHOE  CX>.  t.  DAVIDSOK 


1029 


other  indebtedneas  note  given  for  two  mare 
moles  and  two  mules  boiiebt  of  J.  S.  Van 
Hooser  &  Co.,  eridenced  by  note  $416  fayor  J. 
E.  Lawhon  and  note  $450  favor  J.  S.  Van 
HooMT  and  Jaaon  Forwood,  each  due  November 
1.  1913,  for  which  this  is  for  balance  due  on 
both  notes,  and  thia  beine  advanced  by  J.  B. 
lAwhon  to  make  crop  in  1914  on  his  place,  with 
authority  to  sell  the  same  at  public  or  private 
sale,  or  to  dispose  of  the  same  otherwise  at 
their  option  on  the  nonperformance  of  this  prom- 
ise and  without  notice.  [Signed]  J.  T.  White, 
J.  B.  Lawhon.  P.  O.  Taylor,  B.  1,  No.  1288, 
10-21." 

Indorsed:  "J.  E.  Lawhon.  J.  T.  White  to 
C-M.    J.  E.  Lawhon." 

At  the  time  this  last  note  was  executed 
and  delivered  to  the  bank  by  White  and  Law- 
hon it  seems  to  have  been  understood  and 
agreed  between  the  bank  and  said  parties 
that  the  balance  due  on  said  notes  should  be 
merged  In  the  new  note,  and  the  liens  se- 
curing same  likewise  extended,  and  the  old 
notes  were  then  marked  "reneiwed"  and 
handed  to  White,  who  testified  that  it  was 
his  Intention  and  understanding  with  Law- 
hon and  the  bank  that  the  note  sued  upon 
was  secured  by  the  two  spans  of  mules 
bought  of  Lawhon  and  Van  Hooser,  as  men- 
tioned In  the  body  of  the  note,  and  that  he  so 
informed  appellants,  that  their  note  was  a 
second  lien  on  said  mules,  and  that  the  City 
National  Bank  held  the  first  mortgage  there- 
on. Both  the  mortgages  sued  on  by  appel- 
lants contained  recitals  to  the  effect  that  ap- 
pellant's lien  was  taken  subject  to  the  Uen 
held  by  the  bank  and  Lawhon. 

[1,2]  We  tl^k  the  note  sued  on  by  the 
bank,  under  all  the  facts  and  drcnmstancea 
in  evidence,  constituted  and  was  a  Uen  upon 
the  mules  In  question.  It  unbraced,  we 
think,  all  the  essential  elements  of  a  Uen.  Be- 
sides this,  it  contained  a  reference  to  the  two 
first  notes  which  explained  the  transaction, 
showing  it  to  be  a  vaUd  Uen.  This  evidence 
was  admissible  under  the  authorities.  See 
17  Cyc.  648  to  671,  inclusive;  9  Cyc  682.  In 
addition  to  this  It  may  be  said  that  all  the 
parties  to  that  Instruiuent  construed  it  to  be 
a  Uen  upon  the  mules  referred  to  therein, 
and  acted  upon  that  constrnction.  See  13 
Cyc.  608,  where  it  is  said: 

"Where  a  deed  is  of  doubtful  meaning,  or  the 
language  used  is  ambiguous,  the  construction 
given  by  the  parties  themselves,  as  elucidated 
by  their  conduct  or  admissions,  wiU  be  deemed 
the  true  one,  unless  the  contrary  be  shown.  So, 
where  all  the  parties  have  acted  upon  a  particu- 
lar construction,  such  construction  should  be 
followed,  unless  it  is  forbidden  by  some  positive 
rule  of  law." 

We  think  this  view  of  the  case  is  just  and 
equitable,  since  it  clearly  appears  that  the 
appellants  had  notice  of  the  bank's  claim  at 
the  time  their  mortgages  were  taken,  which 
also  contained  recitals  that  the  same  were 
taken  subject  to  the  bank's  mortgage.  In  our 
opinion,  the  bank's  pleadings  sufficiently  set 
vp  the  mortgage  declared  upon,  for  which 
reason  we  overnde  the  assignments  attacking 
same. 


[3]  It  was  not  error  to  admit  parol  testi- 
mony in  aid  and  explanation  of  the  mort- 
gages sued  upon,  for  which  reason  we  over- 
rule the  assignments  presenting  this  matter. 

[4]  AppeUants  are  not  In  position  to  com- 
plain Jot  tba  jud£pient  rend«|red  against 
White  and  Lawhon;  they  alone,  we  think, 
could  exercise  this  right,  and  they  are  not 
complaining. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  Its  judgment  is  affirmed. 

Affirmed. 


FBIEDMAN-SHIH^BY  SHOE  CO.  r.  DA- 
VIDSON.   (No.  1015.) 

(Court  of  CivU  Appeals  of  Texas.     Amarillo. 

Nov.  16, 1916.    Rehearing  Denied 

Dec.  6,  1916.) 

1.  GT7ABA.NTr     *=a6(lV-IiIABILITT— AXTKBA- 
TION. 

The  Uability  of  a  guarantor  cannot  be  ex- 
tended by  impUcation,  or  otherwise,  beyond  the 
actual  terms  of  his  contract,  even  though  a  pro- 
posed alteration  would  be  for  his  benefit,  and 
a  case  must  be  brought  strictly  within  the  terms 
of  the  guaranty,  reasonably  interpreted,  to  make 
the  guarantor  IjaUe. 

[Ed.   Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  U  38,  40;  Dec.  Dig.  «=»36(1).] 

2.  GUABANTT     «=>3e(6)    —    CONSTBUCnOW     — 

Altkbation. 
Under  a  guaranty  of  credit  for  "B.  B.  Peo- 

£Ies  Company,  Memphis,  Texas  and  Clevis,  N. 
[.,"  unconditionally  guaranteeing  whatever 
amount  "said  party"  should  owe,  the  guarantor 
was  not  Uable  after  such  party  gave  up  business 
at  those  places  and  enj^ged  in  busmess  else- 
where in  Texas,  as  the  contract  could  not  be 
construed  as  securing  the  plaintiff  wherever  the 
company  should  transfer  its  business,  as  the 
term,  "said  party,"  did  not  refer  to  Peoples 
personally,  though  he  was  individuaUy  doiag 
bnsiness  under  tibe  company  name,  and  as  the 
words  "Memphis,  Texas  and  Clovis,  N.  M.," 
were  not  descriptio  fjersonse. 

[H!d.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  {41;  Dec.  Dig.  «=>36(5).] 

"8.  GtTABANTY    «=3OT— CoNSTBiaoriON— Tntkn- 

noR. 
The  intention  of  the  parties  will  be  sought 
from  the  instrument,  but  to  that  end  the  cir- 
cumstances at  the  time  of  its  execution  will  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  {  28;    Dec.  Dig.  «=>27.] 

4.  Paymbnt  9=3>46(^— RuNNina  Account  — 

Afpuoation. 
Where  there  is  a  running  open  account  be- 
tween parties  and  no  application  is  made  by 
either,  the  law  will  apply  the  payment  accord- 
ing to  priority  of  tune,  which  rule  applies 
where  one  item  is  better  secured  than  the  other. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  g  126;   Dec.  Dig.  <8=»46(2).] 

Appeal  from  District  Court,  Potter  Coun- 
ty; Hugh  L.  tJmphres,  Judge. 

Action  by  the  Friedman-Shelby  Shoe  Com- 
pany against  Alex  Davidson.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

W.  E.  Gee  and  Jas.  N.  Browning,  both  of 
Amarillo,  for  appellant  Kimbrough,  Under- 
wood &  Jackson,  of  AmariUo,  tor  appellee. 


<E=3Fai  oUier  cum  sm  same  topic  and  KST-NUMBSB.  Is  all  Key-Numbered  Dlseats  and  IndezM 
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HUFF,  O.  J.  This  was  an  action,  bronght 
by  the  appellant,  through  Its  representative, 
against  the' appellee,  Davidson,  on  the  fol- 
lowing guaranty  contract: 

"Friedman-Shelby  Shoe  Company,  St.  Louis, 
Mo. — Gentlemen:  In  compliance  with  your  re- 
quest for  a  guaranty  of  the  tenor  following  to 
establish  with  you  credit  for  B.  B.  Peoples  Co., 
Memphis,  Texas  and  Clovis,  N.  M.,  and  in  con- 
sideration of  one  dollar  to  us  in  hand  paid  by 
you,  the  receipt  of  which  is  hereby  acknowledge 
ed,  I  hereby  unconditionally  guarantee  payment 
of  wbatever  amount  said  party  shall  at  any 
time  be  owing  you,  whether  heretofore  or  here- 
after contracted,  including  interest  at  the  rate 

of per  cent,  on  any  balance  or  balance  of 

account  or  note;  this  gnarant?  is  to  take  effect 
without  notice  of  its  acceptance  (which  is  hereby 
waived);  and  it  is  to  be  an  open  guaranty  and 
continue  in  full  force  and  effect,  notwithstand- 
ing any  renewals  or  extensions  granted  by  yon 
without  obtaining  my  previous  consent  thereto, 
and  until  expressly  revoked  by  notice  to  that 
effect  in  writing  from  me  to  you,  and  said 
revocation  is  in  no  wise  to  affect  my  responsi- 
bility in  the  premises  for  any  liability  contract- 
ed. Notification  of  purchase  and  maturity  of 
bills  and  of  any  default  is  hereby  waived  but  my 
liability  hereunder  is  not  to  exceed  the  sum  of 
three  thousand  dollars  at  any  one  time. 

"It  is  matually  understood  that  this  guaranty 
is  to  bind  the  party  {or  parties)  who  sign  it, 
whether  the  same  be  signed  by  ^y  other  party 
(or  parties)  or  not 

■'Dated  this  the  7th  day  of  March,  A.  D.,  1911, 
at  St.  Louis,  state  of  Missouri. 

"[Signed]    Alex  Davidson. 

"Witness:  A.  Friedman." 

The  appellant  was  a  corporation,  and  un- 
der the  laws  of  Missouri  was  dissolved,  and 
its  president,  as  trustee,  brought  the  suit,  al- 
leging substantially  the  transfer  of  all  the 
properties,  assets,  and  obligations  to  tlie  In- 
ternational Shoe  Company.  The  allegati<W8 
are  to  the  effect  that  the  B.  E.  Peoples  Com- 
pany was  engaged  in  business,  and  gave  the 
contract  of  guaranty  to  Uie  amount  of  $3,(XX), 
and  that  uiMn  the  faith  of  this  guaranty  the 
appellant  company  sold  to  the  Peoples  Com- 
pany goods  to  the  amount  of  about  $3,000,  on 
the  faith  of  the  guaranty  contract  The  ap- 
pellee alleged  substantially  among  other 
things,  tliat  at  the  time  the  contract  of  guai^ 
anty  was  executed  and  guaranteed,  E.  E. 
Peoples  was  doing  business  as  E.  B.  Peebles 
Company,  at  Memphis,  Tex.,  and  Clovis, 
N.  M.,  that  about  a  year  thereafter  Peoples 
opened  stores  at  Electra  and  Amarillo,  Tex., 
and  that  It  was  not  intended  by  either  appel- 
lant or  appellees  that  such  contract  of  guar- 
anty would  extend  to  the  purchase  made  on 
behalf  of  any  other  stores  than  those  then  in 
operation  at  Memphis  and  Clovis,  and  that 
by  the  terms  of  the  guaranty  contract  no  ob- 
ligations of  the  said  Peoples  were  guaranteed 
other  than  such  as  were  contracted  in  con- 
nection with  the  operation  of  the  two  stores 
at  Memphis,  Tex.,  and  Clovis,  N.  M.,  then 
owned  by  him. 

The  facts  in  tills  case  show  that  at  the 
time  the  guaranty  contract  was  executed  by 
the  appellee  the  E.  E.  Peoples  Company  was 
engaged  in  business  and  running  stores  in 
the  towns  of  Memphis,  Tex.,  and  Clovis, 


N.  H. ;  that  about  a  year  after  that  time  B. 
EL  Peoples  Company  opened  up  a  store  at 
Amarillo  and  Electra,'  Tex.,  and  aband<med 
their  basiness  at  the  two  former  places ;  that 
all  the  goods  or  accounts  for  the  Memphis 
store  were  paid  In  fuU,  and  there  remained 
due  by  the  Clovis  store  about  $250,  whidi 
amount  was  transferred  to  the  Amarillo  ac- 
count, and  carried  on  that  account  The 
facts  also  show  that  there  was  a  consider- 
able sum  paid  on  this  acconnt  before  Peoples 
went  Into  bankruptcy.  The  facts  also  show 
that  E.  El.  Peoples  was  operating  under  the 
trade-name  of  B.  B.  Peoples  Company,  and 
that  he  alone  composed  the  company:  that 
at  the  time  of  executing  the  contract  of  guar- 
anty, only  the  two  stores,  at  Memphis  and 
Clovis,  were  in  operation.  On  May  7,  1912, 
the  appellant,  through  its  president,  wrote  to 
Davidson  that: 

"Inasmuch  as  B.  B.  Peoples  Company  are  now 
located  in  Amarillo  and  Blectra,  In  addition  to 
their  old  towns,  I  kindly  ask  that  you  sign  the 
inclosed  blank.  The  Peoples  Company  now  owes 
us  about  $3,500.00  or  more  and  I  suggest  that 
you  make  the  amount  to  be  guaranteed  for  $4,- 
000.<X>.  Peoples  has  been  a  little  slow  bat  with 
weather  conditions  being  settled  I  am  confident 
his  business  will  show  such  results  as  will 
enable  him  to  catch  up  with  his  payments." 

The  contract  Inclosed  with  the  letter  for 
Davidson  to  sign  was  in  part: 

"Gentlemen:  In  compliance  with  your  request 
for  the  guaranty  of  the  tenor  following  to  es- 
tablish with  you  credit  for  E.  E.  Peoples  Com- 
pany of  Amarillo,  Memphis,  Electra,  ail  of  Tex- 
as, Clovis,  N.  M.  and  any  other  store  they  may 
open  and  in  consideration  of  th»snm  of  one  dol- 
lar to  ns  in  band  paid  by  yon,"  etc 

— following  the  terms  of  the  former  contract 
except  that  the  amount  is  left  blank.  Mr. 
Davidson  refused  to  sign  this  ocmtract  of  in- 
demnity and  on  June  0,  1912,  they  wrote 
again  as  follows: 

"Some  time  ago  Mr.  Abe  Friedman  wrote  yon 
and  sent  another  guaranty  for  yon  to  sign  for 
Peoples  but  he  has  not  heard  from  yon  regard- 
ing same.  Since  he  wrote  you  Mr.  Peoples  paid 
$400.00  on  May  0th,  and  $350.00  on  June  6th. 
Now,  Alex,  why  don't  yon  sign  that  guaranty 
and  return  it  to  Abe,"  etc 

Davidson  did  not  respond  to  this  letter, 
and  still  declined  to  sign  the  new  contract 
On  the  15th  of  May,  1912,  Davidson  wrote: 

"I  have  your  letter  of  May  7th  and  note  what 
you  say  referring  to  Mr.  Peoples'  scattering 
show  business.  X  have  had  a  letter  from  F.  M. 
Hoyt  Shoe  Company  and  iQclose  you  their  let- 
ter and  my  cop;.  Although  I  admit  I  have 
given  a  pretty  strong  letter  on  Mr.  Peoples, 
but  this  IS  my  opinion  at  this  present  writing. 
I  will  not  guarantee  any  bills  for  him  or  any 
one  else.  The  guaranty  I  gave  Friedman-Shelby 
Shoe  Company  is  on  account  of  the  good  friend- 
ship I  have  for  Mr.  Longley  and  Mr.  Friedman." 

He  farther  says  in  his  letter: 

"I  have  to-day  written  Mr.  Peoples  and  toU 
him  he  ought  and  should  not  buy  any  shoes  out- 
side of  the  BViedman-Shelby  Shoe  Company  and 
I  believe  he  will  follow  my  instructions.' 

He  also  notified  them  that  later  he  asked 
Peoples  to  advise  him  how  he  stood  with 
Friedman-Shelby  before  aig"'"I  aaotber 
guaranty: 
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*^  wish  to  have  all  data  before  me.  Mr.  Peo- 
ples will  abandon  the  Clovis  store  and  I  am 
after  him  to  confine  all  of  it  in  one  store,  and 
the  amount  he  owes  yoa  people  is  entirely  too 
much.  He  must  by  all  means  arrange  to  reduce 
it  and  I  have  so  advised  him  to-day.  Just  as 
soon  as  I  have  a  letter  from  him  I  will  let  you 
hear  from  me  again,"  etc, 

[f  ]  Appellant  assigns  error  to  the  action  of 
tbe  court  In  refusing  to  sustain  exception  to 
that  portion  of  the  answer  set  out  above,  and 
also  assigns  error  to  the  action  of  the  court 
In  giving  a  peremptory  instruction  for  the 
appellee,  Davidson.  The  liability  of  a  gaax- 
antor — 

"cannot  be  extended  by  implication,  or  other- 
wise, beyond  the  actual  terms  of  his  engagemeot. 
It  does  not  matter  that  a  proposed  alteration 
would  even  be  for  his  benefit;  for  he  has  a 
right  to  stand  upon  the  very  terms  of  his  agree- 
ment. Ilie  case  mnst  be  brought  strictly  within 
the  terms  of  tbe  guarant?,  when  reasonably  in- 
terpreted, or  the  guarantor  will  not  be  liable." 
Smith  V.  Montgomery,  8  Tex.  199. 

It  Is  said  in  that  case  there  was  no  firm 
in  existence  of  the  description  of  that  desig- 
nated by  tbe  address  to  which  the  benefit  of 
tbe  guaranty  could  inure. 

[2,  3]  If  the  appellant  wished  to  furnish 
goods  to  E.  £.  Peoples  &  Co.  at  AmarlUo,  and 
E.  K.  Peoples  &  Co.  at  Electra,  it  should  first 
have  applied  to  the  appellee  to  renew  his  un- 
dertaking to  guarantee  the  sales  at  those 
places.  Appellant  evidently  so  understood, 
for  it  did  apply  for  a  new  guaranty  covering 
those  places,  but  the  appellee,  Davidson,  re- 
fused to  sign  the  guaranty  for  those  places. 
The  facts  really  will  warrant  the  Inference 
that  the  parties  to  the  obligation  Interpreted 
tbe  'contract  as  only  covering  goods  sold  to 
the  company  at  Memphis  and  Olovls.  We 
may  say  In  this  case  there  was  no  E.  E.  Peo- 
ples Company  at  Amarlllo  or  Electra  when 
the  guaranty  contract  was  entered  into.  We 
do  not  believe  the  language  of  the  contract 
susceptible  of  the  interpretation  that  appel- 
lant was  secured  by  the  contract  wherever 
and  whenever  the  company  should  transfer 
its  business.  Memphis,  Tex.,  and  Clovis,  N. 
M.,  are  limitations  upon  the  credit  author- 
ized to  Peoples  Company.  As  used  in  the 
contract,  they  are  not  words  descriptive,  but 
the  words  limit  the  liability  to  pay.  It  is 
tbe  business  enterprise  at  those  two  places 
whose  credit  is  guaranteed,  and  not  B.  E. 
Peoples  personally  whose  credit  is  guaran- 
teed at  any  and  all  places.  Certainly  he  did 
not  reside  at  both  places  at  the  same  time. 
In  fftct,  the  evidence  shows  that  he  was  then 
a  resident  dtlcen  of  Amarlllo.  He  carried 
on  business  at  both  Clovis  and  Memphis, 
and  it  was  the  indebtedness  of  the  business 
which  was  guaranteed ;  that  is: 

"To  establish  with  you  credit  for  B.  B.  Peo- 
nies Companjr,  Memphis,  Texas  and  Clovis,  N. 
M.  *  *  *  I  hereby  nnoonditionally  guarantee 
payment  of  whatever  amount  said  piurty  shall 
at  any  time  be  owing  you." 

Tbe  term  "said  party"  does  not  refer  to 
Peoples  personally,  but  to  Peoples  Company, 
jfemphis  and  Clovis.    The  testimony,  as  well 


as  the  allegations  in  the  pleadings,  shows 
that  this  was  a  trade-name,  or  the  name  of 
the  business.  Tbe  "unconditional  guaranty" 
Is  to  this  party  or  business  and  not  to  any 
other  party  or  business.  It  is  limited  as  to 
time,  but  does  not  purport  to  entitle  the 
business  to  credit  at  any  other  place.  "Un- 
conditional" will  not  authorize  payment  for 
any  other  party  or  business  under  which 
Peoples  should  operate,  or  the  payment  of 
indebtedness  for  any  other  place  than  those 
to  which  the  contract  limited  the  payment 
The  words  are  of  contractual  import,  by 
which  the  extent  of  the  appellee's  obligation 
to  pay  must  be  measured.  A  guarantor 
may  define  the  circumstances  or  conditions  , 
under  which  he  will  be  liable,  so  that  a 
creditor  cannot  hold  him  under  other  drcum- 
Btances,  and  such  creditor  must  show  that 
he  has  complied  therewith,  or  *'^at  the  case, 
falls  within  the  circumstances  defined  by  the 
obligation.  This  is  Illustrated  by  the  case 
of  Manhattan  Gas  Light  Co.  v.  Ely,  39  Barb. 
(N.  T.)  174,  where  the  guaranty  was  that  the 
obligor  would  pay  for  gas  and  meter  fur- 
nished to  another  if  the  latter  should  fall  to 
pay  therefor.  The  guarantor  was  held  re- 
lieved upon  the  principal  debtor  abandoning 
the  premises,  and  that  he  was  not  liable  to 
pay  for  gas  furnished  the  new  occupant,  even 
though  the  company  had  no  notice  of  the 
change.  A  guarantor  cannot  be  held  for 
goods  furnished  a  partnership  of  which  the 
principal  debtor  Is  a  member  with  one  whom 
he  has  taken  Into  the  partnership  subsequent 
to  making  the  guaranty.  Coan  r.  Patridge, 
98  N.  Y.  Supp.  670.  Where  the  name  of  the 
principal  debtor  is  changed  or  he  enters  into 
a  partnership,  or  a  partnership  debtor  be- 
comes a  corporation  and  tbe  debt  becomes' 
dne  by  some  new  entity,  tbe  obligation  of 
guaranty  of  the  old  party  will  not  inure  to 
the  benefit  of  the  new.  Lamm  v.  Colcord,  22 
OkL  493,  98*Paa  855,  19  L.  R.  A.  (N.  S.)  901 ; 
Marsh  Company  t.  Beals,  201  Mass.  163,  87 
N.  B.  471 ;  Crane  v.  Specht,  39  Neb.  123,  87 
N.  W.  1015,  42  Am.  St.  Rep.  562. 

It  Is  also  held  a  guaranty  to  make  good 
any  loss  sustained  by  a  publisher,  by  Intrust- 
ing books  with  the  company  as  sales  agent, 
does  not  cover  default  by  the  principal  as  to 
books  and  property  Intrusted  by  a  corpora- 
tion, to  which  the  individual  publisher  has 
transferred  his  assets  and  contracts,  though 
the  contract  provides  the  guaranty  shall  cover 
the  whole  period  of  such  agency.  Saunders  Co. 
y.  Ducker,  U6  Md.  474,  82  Aa  154.  Ann.  Cas. 
1913C,  817.  A  guaranty  that  a  certain  firm 
would  pay  for  all  goods  furnished  them  does 
not  extend  to  purchases  by  one  of  the  part- 
ners succeeding  to  the  business.  ■Bill  v.  Bark- 
er, 16  Gray  (Mass.)  62;  Parham  Sewing 
Machine  Co.  v.  Erode,  118  Mass.  194 ;  White 
Sewing  Machine  Co.  ▼.  Hlnes,  61  Mich.  423, 
28  N.  W.  157.  The  rule  appears  to  be  gen- 
erally regarded  as  settled  that  a  change  In  a 
firm  or  corporation  to  whldi  a  continuing 
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^aranty  runs  terminates  the  same.  Lyon  T. 
Plum,  76  N.  J.  Law,  883,  89  AU.  209,  14  L.  R. 
A.  (N.  S.)  12S1,  127  Am.  St  Rep.  858,  15  Ann. 
Cas.  1019;  and  notes  thereunder.  Where 
also  the  principal  debtor  Is  changed  or  his 
business,  the  Indebtedness  of  which  is  guar- 
anteed, is  abandoned,  and  a  new  enterprise 
Is  projected  under  different  conditions,  en- 
vironments, or  place,  we  belicTe  it  to  be  the 
rule  that  the  obligation  would  be  thereby 
terminated.  In  this  case  the  uncontroverted 
fafts  show,  at  the  time  of  entering  into  the 
contract.  Peoples  &  Co.  were  engaged  in  the 
mercantile  business  at  Memphis,  Tex.,  and 
Clovis,  N.  M.  The  instrument  was  signed 
'  to  establish  with  the  appellant  credit  for 
Peoples  Company,  Memphis  and  Clovis. 
There  is  nothing  to  show  that  It  was  contem- 
plated by  the  parties  thereto  that  it  was  given 
to  establish  credit  for  the  company  at  AmarU- 
lo  and  Electra;  but,  on  the  contrary,  it  is 
shown  appellants  requested  a  guaranty  for 
those  places,  whldi  was  refused  by  appellee. 
The  intention  of  the  parties  will  be  sought 
from  the  instrument,  but  to  that  end  the  cir- 
cumstances surrounding  the  parties  at  the 
time  of  its  execution  will  be  taken  into  con- 
sideration. Authorities,  supra.  It  is  mani- 
fest, we  think,  from  the  instrument,  as  well 
as  from  the  facts,  Davidson  did  not  intend 
to  guarantee  sales  made  to  the  company  at 
Amarlllo  and  Electra,  or  that  appellant  so 
regarded  the  Instrument  The  evident  Intent 
was  to  be  confined  to  the  sales  to  the  busi- 
ness at  the  two  places  named. 

The  appellant  cites  cases  to  establish  that 
the  words,  "Memphis,  Texas  and  Clovis,  N. 
Mex.,"  are  descrlptio  persons.  We  do  not 
1>elleve  it  to  be  necessary  to  review  the  Texas 
authorities  cited,  which  are  Gayle  ▼.  B^mls, 
1  Tex.  184 ;  Upscomb  v.  Ward,  2  Tex.  277 ; 
Sass  V.  Hlrschfleld,  23  Tex.  Civ.  App.  396, 
66  S.  W.  941.  The  first  two  dlises  clearly 
show  the  added  words  after  the  name  were 
descriptive  of  the  person,  and  cotild  be  treat- 
ed as  surplusage.  It  did  not  matter  whether 
the  persons  were  administrator  or  curatrix, 
they  had  the  right  to  sue  ad  individuals  and 
also  to  indorse  the  notes  involved  in  that 
case.  The  rights  involved  under  the  con- 
tracts there  in  question  were  not  affected 
by  the  indorsement  In  the  last  case  the 
Judgment  against  the  party,  administrator, 
did  not  affect  the  right  to  have  Issued  an 
execution  thereon  for  costs  against  the  party 
personally.  The  main  reason  assigned  there- 
in being  that  he  was  liable  under  the  law  for 
the  costs  personally.  The  case  cited  from 
South  Carolina  (Rouss  v.  King,  69  S.  C.  16S, 
48  S.  E.  220;  Id.,  74  S.  O.  251,  54  S.  E.  615), 
evidences  the  fact  that  in  the  contract  of 
suretyship  the  principal  obligor  was  de- 
scribed as  "J.  B.  King,  of  BIshopvIUe."  The 
place  was  there  clearly  descriptive  of  J.  B. 
King.  The  court,  on  the  second  appeal,  In 
the  course  of  its  opinion,  said  that  after 
the  business  was  removed  to  Columbia,  the 


surety  went  to  that  place  to  look  Into  the 
business,  thereby  recognizing  his  Interests 
therein.  The  context  in  whldi  the  words 
used  in  the  instant  case  negative  a  descrlp- 
tive  purpose,  but  directly  point  to  the  place 
where  the  credit  is  to  be  extended,  and  which 
would  be  guaranteed.  There  was  evidently 
then  a  reason  for  naming  these  two  places. 
The  vicinity  of  the  towns  may  have  offered 
better  business  advantage  than  at  some  other 
point  The  cases  dted  by  the  appellee  in 
some  measure  support  this  view.  Wheeler  & 
Wilson  V.  Brown  [65  Wis.  99]  28  N.  W.  427, 
26  N.  W.  664;    14  Cya  1436. 

The  ai^llee  also  cites  Bradsbaw  ▼.  Barber 
[126  Minn.  479]  147  N.  W.  680,  which  we  be- 
lieve to  be  in  point  The  contract  in  that 
case  provided  that  in  consideration  of  goods 
furnished  Miss  Lotti  J.  Barber,  of  Bridge- 
water,  S.  D.,  the  guarantor  should  be  liable 
therefor.  Miss  Barber  disposed  of  her  busi- 
ness at  Brldgewater,  and  thereafter  opened 
business  in  Two  Harbors,  where  goods  were 
sold  to  her  by  the  creditor  and  the  debt  sued 
on  accrued.  The  court  in  that  case  held  the 
language  of  the  contract,  if  taken  literally, 
would  render  the  g^iarantor  liable.  It  Is  also 
said,  for  the  purpose  of  ascertaining  the 
meaning  of  the  language,  the  same  rules  of 
construction  are  to  be  applied  as  in  ordinary 
written  Instruments.  The  liability,  however. 
Is  not  to  be  extended  by  implication  beyond 
the  terms  of  his  guaranty,  as  thus  ascertain- 
ed.   It  is  also  said  in  that  case: 

"He  might  well  have  been  willing  to  guar- 
antee her  purchases  while  she  was  doing  busi- 
ness at  Brldgewater,  and  yet  have  refused  to 
bind  himself  [at^  another  location  had  such 
been  under  consideration.  In  the  nature  of 
things  such  a  change  of  location  could  not  be 
made  without  materially  affecting  the  risk, 
thus  constituting  a  departure  from  the  original 
engagement  of  the  parties.  If,  therefore,  the 
guarantor  be  held  bound  without  subsequent  con- 
sent, whicli  does  not  here  appear,  it  would  hare 
to  be  by  virtue  of  a  contract  upon  the  terms  of 
which  the  minds  of  the  parties  never  met.  Pri- 
ma faci&  a  guaranty  of  the  kind  under  consid- 
eration is  essentially  local." 

The  general  principles  announced  in  the 
above  case  are  recognized  by  our  courts  as 
applied  to  different  facts  as  to  time,  amount 
and  other  limitations.  Smith  v.  Montgomery, 
3  Tex.  199 ;  Clark  v.  Cummlngs,  84  Tex.  610. 
19  S.  W.  798;  Bmar  v.  Gahagan,  152  S.  W. 
689;  Schaub  v.  Dodge,  66  S.  W.  126;  Was- 
senick  v.  Ireland  (Sup.)  9  S.  W.  203;  Amar- 
lllo Grain  &  Coal  Co,  v.  Knight  150  S.  W. 
318 ;  Ryan  v.  Morton,  66  Tex.  258 ;  Bullard  v. 
Norton  (Sup.)  182  S.  W.  668;  Waggoner 
Banking  Co.  t.  Gray  (bounty  State  Bank.  165 
S.  W.  922. 

[4]  By  the  fifth  assignment  it  Is  urged 
that  there  was  a  balance  due  Peoples  Ck>m- 
pany  at  Clovis,  of  ?260,  which  was  trans- 
ferred to  the  Amarlllo  account  There  were 
payments  more  than  sufficient  to  satisfy  this 
amount  upon  the  joint  or  consolidated  ac- 
counts by  Peoples  Company,  and  if  It  had 
so  applied,  tills  amount  would  have  been 
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eztlngalBbed.  Tbe  sam  of  all  the  acconnta, 
less  the  credits,  was  closed  by  three  notes 
of  $1,000  each,  and  two  or  three  smaller 
notes,  which  latter  were  paid  off.  The  rule 
seems  to  be  when  there  Is  a  running  open 
account  between  parties  and  no  application 
Is  made  by  either,  the  law  will  apply  the 
payment  according  to  priority  of  time,  and 
this  rule  wUl  apply  where  one  item  is  bet- 
ter secured  than  the  other.  The  Clovls  ac- 
count was  oldest  In  i>oint  of  time.  The  Mem- 
phis account  was  fully  paid.  We  believe  the 
trial  court,  in  directing  or  applying  the  pay- 
ments first  to  the  Clovis  items,  which  were 
the  Urst,  thereby  extinguishing  that  account 
by  payment,  ruled  correctly.  Phlpps  v.  Willis, 
11  Tex.  Civ.  App.  186,  32  S.  W.  801 ;  Shuford 
V.  Chinskl,  26  S.  W.  141. 

We  bellere  the  ruling  of  the  court,  In  In- 
atracting  a  verdict  and  in  overrallng  the  ex- 
ceptions of  the  appellants  in  this  case  to  the 
answer,  was  correct,,  and  the  judgment  will 
tberetore  be  affirmed. 


BOWLAND  V.  KLEPPER  et  aL    (No.  7552.) 

(Court  of  OivU  Appeals  of  Texas.     Dallas. 

Oct  28,  1916.     Rehearing  Denied 

Dec.  2,  1816.) 

1.  Taxation  <s=»806— Tax  Salxt-^ctior  to 
Skt  Abide— Parties. 

In  a  suit  to  vacate  and  set  aside  a  judgment 
foreclosing  a  lien  for  taxes,  and  a  tax  sale,  and 
to  decree  the  land  to  plaintiff,  owning  it  in  his 
separate  right,  though  his  wife  was  not  a  nec- 
essary party  to  his  recovery,  her  joinder  did  not 
injuriously  affect  the  rights  of  the  purchaser; 
but  the  purchaser  at  the  execution  sale  under 
the  'judgment,  while  not  a  party  to  the  tax 
suit,  was  a  necessary^  parbr  to  toe  suit  to  va- 
cate, in  order  that  his  rights  might  be  adjudi- 
cated. 

[Ed.   Note.— For   other  cases,   see   Q>u:ation, 
Cent.  Dig.  S  1698 ;  Dec.  Dig.  «=s>806.] 

2.  Action  0=345(1)— Joindbb  or  Cavsxs. 

To  avoid  multipUcity  of  suits,  different 
causes  of  action  may,  as  a  rule,  be  jomed  in  one 
•uit 

lEd.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  U  378-S83,  S85-402;   Dec.  Dig.  «=>45(1).J 

8.  Taxation  «=>e48— Tax  8aix— Action  to 

VACATB- CotLATERAL  ATTACK. 

A  suit  by  the  owner  of  land  sold  for  taxes, 
making  the  purdiaser  defendant  by  motion  to 
vacate  and  set  aside  judgments  under  which  the 
land  was  sold,  and  for  a  decree  for  the  land, 
was  not  a  collateral  attack  on  the  judgments  for 
taxes  and  for  sale. 

(Ed.   Note. — For   other   cases,    see   Taxation, 
Cent.  Dig.  {  1316;    Dec.  Dig.  <8=»648.] 

4.  Taxation  «=>806— Tax  aAUi— Action  to 
Vacate — Pasties— State. 
In  such  suit  the  state  is  not  a  necessary 

eiits,  in  view  of  the  impracticability  of  mak- 
g  it  a  party. 

[E^.    Note.— For  other  cases,   see   Taxation, 
Cent.  Dig.  f  1598;    Dec.  Dig.  «=>806.] 

6.  States  «=9l01(l)  —  Suit  Against  — Con- 
sent. 
The  state,  under  the  law,  cannot  be  sued 

without  permission  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 

Du.   U   179,    180,    182-184;     Dec.   Dig.   «=> 

19T(1).J 


0.  Taxation  «s>810@)  —  PBOOKXDiNog  vob 

Sale  —  Service  of  Citation  —  Suitioibnot 

07  Evidence. 

Evidence  held  to  sustain  a  finding  that  the 

owner  of  land  was  not  served  with  a  citation  in 

a  suit  to  recover  the  state  and  county  tacea 

and  to  foreclose  a  lien  on  the  land. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1608;  Dec.  Dig.  «=3810(S).] 

7.  Taxation  «=s642— Tax  Saue— C^ation  to 
Ow  NEK— Date. 

A  citation,  purporting  to  be  served  upon  the 
owner  in  a  suit  to  recover  the  state  and  coun- 
ty taxes  on  land,  commanding  him  to  appear  on 
a  day  in  September,  119010,  an  impossible  date, 
was  void,  so  that  If  it  had  bieen  served,  it  would 
have  been  of  no  effect 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |S  1805-1307;    Dec.  Dig.  «=>642.] 

8.  Taxation  «=>784(12)  —  Tax  Sau  — Bona 
Fide  PaitoHAaBBr— Inadeqdatk  Pbice. 

Upon  levy  and 'execution  for  taxes,  a  pur- 
chaser for  S40,  when  it  was  worth  about  i^.OOO, 
was  not  a  purchaser  in  good  faith,  as  he  bought 
it  for  a  grossly  inadequate  price. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1473;  Dec  Dig.  «=>734(12).] 

9.  Taxation  «=»830— Tax  Sale- Action  to 
Set  Aside— Aixowanob  to  Pubchaseb. 

The  purchaser  at  an  execution  sale  of  land 
for  taxes  who  had  settled  the  taxes,  which  had 
not  b^en  paid  by  the  owner,  was  entitled  to  be 
reimbursed  in  the  owner's  suit  to  vacate  and  set 
aside  the  sale. 

[Ed.  Note.— For  other  caaea,  see  Taxation, 
Cent  Dig.  H  1632,  1646;  Dec.  Dig.  «=>830.] 

Appeal  from  District  Court,  Dallas  County ; 
W.  F.  Whitehurst,  Judge. 

Suit  by  D.  L.  and  Fannie  J.  Klepper,  mak- 
ing Charles  P.  Rowland  defendant  by  mo- 
tion to  vacate  and  set  aside  a  judgment  in 
a  suit  to  recover  state  and  connty  taxes  and 
to  foreclose  a  lien  on  the  land  and  to  decree 
the  land  to  plaintiffs,  in  which  defendant  in- 
terpleaded B.  F.  Brandenburg,  and  prayed 
that  for  any  -  judgment  suffered  be  have  a 
judgment  over  against  him.  Judgment  for 
plaintiffs,  and  defendant  Rowland  appeals. 
Reformed  and  eJHrmeA. 

B.  L.  Harrison  and  J.  L.  Goggans,  both  of 
Dallas,  for  appellant  Gano  &  Oano,  Mnse  & 
Muse,  and  W.  T.  Strange,  all  of  Dallas,  for 
appellees. 

RAINBT,  C.  J.  In  1908  D.  I*  Kepper 
owned  in  his  separate  right  tbe  land  In  con- 
troversy, which  was  assessed  for  taxes  dne 
the  state  of  Texas,  and  the  county  of  Dallas, 
and  for  tbe  payment  thereof  be  became  delin- 
quent. In  the  year  1909  D.  U  Klepper  deed- 
ed to  bis  wife,  Fannie  J.,  one-half  interest 
In  and  to  said  land.  On  January  21,  1910, 
suit  was  brought  against  D.  L.  Klepper  to 
recover  the  state  and  county  taxes  for  1908, 
and  to  foreclose  the  lien  oa  said  land,  and 
judgment  was  rendered  therefor  by  tbe  dis- 
trict court  of  Dallas  county.  Execution  was 
issued  thereon  and  levied  on  said  land,  and 
same  advertised  for  sale.  Sale  was  made, 
and  Chas.  P.  Rowland  became  the  purchaser 
for  the  sum  of  $40,  and  deed  made  by  the 
sheriff  to  blm.    On  May  16,  1914,  D.  L.  and 


4t=>For  other  esMS  m«  same  topic  and  KBT-NUUBBR  in  all  Kay-Numbered  DlswU  and  Indazat 
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Fannie  J.  Klepper  Institated  this  snlt,  mak- , 
Ing  Cbas.  P.  Rowland  defendant  by  motion 
to  vacate  and  set  aside  the  judgment  render- 
ed,by  tbe  district  court  and  decree  the  land 
to  them.  It  U  alleged  that  the  wife  was  a 
necessary  party  to  the  tax  suit,  as  the  land 
was  their  homestead  and  she  owned  one-half 
thereof  in  her  own  right ;  that  D.  L.  Klepper 
did  not  know  of  said  suit  until  a  short  time 
before  the  institution  of  this  suit;  that  the 
tax  Judgment  was  for  a  greater  amount  than 
was  due  for  taxes;  that  said  suit  citation 
was  never  served  on  him ;  that  the  citation 
commanded  htm  to  appear  at  an  impossiUe 
date;  that  the  land  was  not  sufficiently  de- 
scribed in  the  tax  rolls,  etc.  An  answer  was 
duly  filed,  containing  exceptions  and  general 
denial  and  plea  of  innocent  purchaser  at  the 
sherlfTs  sale  and  admitting  title  in  one-half 
interest  in  the  land  in  Fannie  J.  Klepper. 
B.  F.  Brandenburg  was  also  interpleaded, 
alleging  that  he  was  sheriff  at  the  time,  and 
praying  judgment  against  him  for  a  false 
return  of  citation  for  any  judgment  that 
might  be  rendered  against  him,  aiqDellant. 
The  case  was  submitted  to  a  Jury  on  special 
issues,  and  upon  a  return  of  their  answers 
thereto  judgment  was  rendered,  setting  said 
tax  judgment  aside,  and  decreeing  the  sale 
thereunder  void,  etc.    Rowland  appeals. 

[1-3]  Throughout  appellant's  brief  many 
assignments  of  error  are  presented,  based 
upon  the  theory  that  appellee's  cause  of  ac- 
tion is  a  collateral,  and  not  a  direct,  attack 
upon  the  judgment  for  taxes  and  foreclosure 
of  lien  on  land  rendered  by  the  district  court. 
The  appellees,  by  way  of  motion  In  the  tax 
suit,  disposed  of  by  the  district  court,  sought 
to  have  its  judgment  and  the  cloud  cast  upon 
the  title  to  the  land  by  die  sale  under  ex- 
ecution set  aside.  It  is  urged  that  Fannie 
J.,  the  wife,  nor  appellant  Rowland  were  not 
necessary  parties  in  a  direct  attack.  Under 
our  system  of  practice  the  wife  was  not  a 
necessary  party  for  a  recovery  by  D.  L.  Klep- 
per. Still,  she  being  a  party,  in  no  way  was 
she  such  a  party  as  Injuriously  affected  the 
rights  of  appellant.  While  appellant  was  not 
made  a  party  to  the  tax  suit,  he  was  a  pur- 
chaser at  execution  sale  under  that  Judg- 
ment, and  It  was  necessary  to  make  him  a 
party  to  tMs  suit  in  order  that  his  rights 
might  be  adjudicated. 

To  avoid  multiplicity  of  suits,  as  a  role, 
different  causes  of  action  may  be  joined  In 
one  suit,  and  this  is  no  exception  to  the  gen- 
eral rule.  The  appellees  stated  in  their 
petition  some  good  grounds  for  a  direct  at- 
tack on  the  tax  judgment,  and  the  contention 
that  It  was  a  collateral  attack  is  not  coa- 
curred  in. 

[4,  {]  The  objection  that  the  state  was  not 
made  a  party  is  not  well  taken.  In  such  a 
suit  it  Is  impracticable  to  make  the  state  a 
party.  The  state,  under  the  law,  cannot  be 
sued  without  permission  of  the  Lieglslature, 
and  it  is  not  infrequent  cases  similar  to  this 


have  been  inrosecuted  and  determined  when 
the  state  was  not  made  a  party,  so  we  take  it 
that  it  is  not  necessary  that  the  state  should 
be  made  a  party. 

[t,  7]  The  judgment  attacked  recites  that 
D.  L.  Klepper  was  duly  served  with  citation, 
but  failed  to  appear.  There  is  In  the  record 
a  citation  directed  to  Klepper,  and  thereon 
is  an  officer's  return  showing  service.  By 
parol  evidence  of  Klepper  it  was  shown  that 
service  was  never  had  upon  him,  and  bis 
wife  says  that  the  officer  handed  the  cita- 
tion to  her  with  the  request  that  she  deliver 
it  to  her  husband,  and  that  she  did  not  de- 
liver it,  and  said  notldng  about  It  to  her 
husband  until  Just  before  the  Institution 
of  this  salt  The  Jury  found  that  D.  L. 
Klepper  was  not  served,  which,  we  think, 
is  supported  by  the  testimony.  It  was  also 
shown  that  the  citation,  purporting  to  be 
served,  stated  an  impossible  date  for  bis 
appearance;  tliat  is,  it  commanded  him  to 
appear  on  a  day  in  September,  119010.  This 
rendered  the  citation  void,  and  if  it  liad  been 
served  on  Klepper,  It  would  have  been  of  no 
effect  It  tailowa  that  the  court  had  no 
personal  jurisdiction  of  Klepper,  and  upon  a 
direct  attack  the  court  correctly  set  aside 
the  Judgment  rendered  therein. 

[I]  Appellant  contends  that  he  is  a  par- 
chaser  of  the  land  in  good  faith  at  execution 
sale,  by  virtue  of  the  judgment  against  Klep- 
per. We  think  this  defense  unavailable,  for 
he  bought  for  a  grossly  Inadequate  price.  He 
bought  in  the  land  at  the  price  of  $40,  when 
the  property  was  worth  about  |3,000.  Ttie 
doctrine  is  laid  down  in  Carpenter  t.  Ander- 
son, 33  Tex.  Civ.  App.  491,  77  S.  W.  291,  and 
authorities  cited  therein.  Mr.  Justloe  Gill, 
rendering  the  opinion,  said: 

"Appellee  contends  that  the  judgment  was 
rightly  vacated  because  of  the  unconscionably 
small  sum  at  which  the  land  sold,  and  execution 
sale.  Nothing  is  better  settled  than  that  mere 
inadequacy  of  price  will  not  authorize  the  set- 
ting aside  of  a  sheriS's  sale  otherwise  regular. 
Something  more  must  be  shown,  of  which  the 
purchaser  had,  or  ought  to  have  had,  notice. 
But  a  d^tinction  exists  between  a  mere  inade- 
quacy of  price  and  a  price  so  grossly  out  of 
proportion  to  the  value  of  the  property  sold  as  to 
shock  the  conscience,  and  justify  the  court  in 
holding  that  there  was  no  consideration.  While 
the  regular  record  of  the  judgment  imports  ab- 
solute verity  to  a  stranger,  yet  he  who  Invokes 
the  doctrine  against  a  hidden  vice  therein  must 
be  a  bona  fide  purchaser  for  value.  If  Hud- 
son was  not  such  a  purchaser  in  this  case,  his 
vendee  knew  it,  for  he  not  only  knew  the  price 
brought  at  execution  sale,  but  knew  the  value 
of  the  property  at  that  time.  He  knew  tliat 
property  worth  between  $2,600  and  $3,000  had 
been  sacrificed  for  the  nominal  sum  of  $53.33, 
and  that  he  purchased  from  Hudson  at  much 
less  than  its  real  value.  The  court  will  proceed 
upon  the  theory  that  the  gross  disproportion 
between  price  and  value  ought  alone  to  have 
put  the  parties  upon  inquiry,  and  that  to  take 
advantage  of  it  was  constructive  fraud.  To  be 
a  bona  fide  purchaser  for  value,  one  must  pay  a 
fair  price.  We  regard  the  disproportion  so  gross 
as  to  render  the  sum  paid  no  consideration,  and 
Hudson  not  a  purchaser  for  value.  Nichols- 
Steuart  v.  Crosby,  87  Tex.  443,  29  S.  "W.  380; 
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McKaney  t.  Tliorp,  81  Tex.  662;    Bank  t. 
Bank,  80  &  W.  366.^ 

[I]  Tbe  amount  paid  by  Bowland  on  the 
land  baling  settled  tbe  taxes,  which  have  not 
been  paid  by  appellee,  be  Is  entitled  to  be 
retntbursed,  and  tbe  Judgment  will  be  re- 
formed 80  as  to  give  him  a  lien  on  said  land 
for  the  sum  of  $40,  and  tbe  Judgment,  aa  re- 
formed, wlU  be  affirmed. 


PBOVIDENCB  WASHINGTON  INS.  CO.  v. 
LEVY  &  ROSEN.    (No.  6659.) 

(€?oart  of  Civil  Appeals  of  Texas.    Austin.    Oct 

26,  1916.    Rehearing  Denied 

Not.  29,  1916.) 

1.  IirsTBAWCE  «=>4  — liiABruTT  — Statutk  — 
Const  IT  utionautt. 

Acts  33d  Leg.'  c  106,  J|  1-3,  enacted  to  pre- 
vent insurance  companies  from  avoiding  UabUity 
for  loss  and  damage  to  personal  property  nnder 
technical  and  immaterial  provisions  of  the  policy, 
where  the  act  breaching  such  provision  has  not 
contributed  to  bring  about  the  loea,  ia  constitn- 
tionaL 

[EM.  Note.— For  other  cases,  aee  Insurance, 
Cent.  Dig.  J  4;   Dec.  Dig.  «=»4.] 

2.  STATTmCS  «s>109  —  SUBJBCT  AWD  TlTU  — 
CoNSTITtrnONAI,  Pbovibions. 

Const,  art  8,  {  35,  providing  that  no  bill 
shall  contain  more  than  one  subject  which  shall 
be  expressed  is  its  title  is  violated  by  an  act 
whose  caption  does  not  direct  attention  to  the 
subject-matter  of  the  act,  or  which  embraces  a 
part  of  the  •nbjeet-matter,  but  is  more  restric- 
tive than  die  met,  in  which  case  the  act  is  void 
»B  to  such  part  as  is  not  embraced  in  the  title. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  136-139 ;  Dec.  Dig.  «=»109.] 

3.  Statotis  «=»105(1)— Subject  awd  Titi»— 

CORSTITUnONAI.    PBOVISIONS   —    CONSTBUO- 
TION. 

A  Statute  is  to  be  construed  most  liberally 
to  make  the  whole  law  constitntional,  where  the 
part  objected  to  as  infringing  Const  art  3,  i 
35,  providing  that  no  bill  shall  contain  more 
than  one  subject  which  shall  be  expressed  in  its 
title,  can  be  eoniidered  as  appropriately  connect- 
ed with  or  subsidiary  to  the  main  object  of  tlie 
act  as  expressed  in  tbe  title. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  |  117;   Dec.  Dig.  «=>105(1),] 

4.  Statutes  «=allS(3)— Stjeject  and  Tttlb— 
Constitutional  Pbovmionb. 

Acta  88d  Leg.  c.  106,  entitled  "An  act  to  pre- 
vent insurance  companies  from  avoiding  liabuity 
for  loss  and  damage  to  personal  property  under 
technical  and  immaterial  provisions  •  •  « 
where  tbe  act  breaching  such  provision  has  not 
contributed  to  bring  about  the  loss,"  by  section 
1  so  providing,  and  by  section  2  declaring  it  not 
to  affect  or  repeal  Rev.  St  1911,  art  4874,  relat- 
ing to  fire  insurance  policies  upon  real  or  mixed 
property,  and  by  section  3  declaring  an  emer- 
gency, does  not  violate  Const  art  3,  {  35,  provid- 
ing that  no  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  expressed  in  its  title,  as  the 
title  sufficiently  indicates  its  purpose. 

[Ed.  Note.— For  other  caaea,  see  Statutes, 
Cent  Dig.  i  144;  Dec.  Dig.  «=3ll3(3).] 

Error  from  DiBttict  Court,  McLoman 
County;    E.  J.  Clark,  Judge. 

Action  by  Levy  &  Rosen  against  the  ProV' 
Idence     Washington     Insurance     Company. 


Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

This  is  a  companion  case  to  iBtna  Insur- 
ance Co.  V.  Waco  Company,  180  S.  W.  316,  re- 
cently decided  by  this  court,  and  reference  is 
here  made  to  our  findings  of  fact  in  that 
case  for  our  findings  of  fact  In  this  case,  the 
only  difference  being  that  In  the  former  case 
the  policy  bad  been  assigned  by  Levy  & 
Rosen,  the  defendants  in  error  herein,  to  tbe 
intervener,  the  Waco  Company. 

Thompson,  Knight,  Balder  &  ECarris,  Will 
C.  Thompson,  and  O.  S.  Wright,  all  of  Dallas, 
for  plaintiff  in  error.  W.  L.  Eason,  of  Waco, 
for  defendant  in  error. 

JENKINS,  J.  The  only  issue  necessary  to 
be  passed  upon  in  this  case  Is  as  to  the  con- 
stitutionality of  the  act  of  the  Thirty-Third 
Legislature  (chapter  106,  page  194)  which  Is 
assailed  upon  the  ground  that  tbe  same  'Is 
violatlTe  of  article  8,  {  35,  of  the  Constitution 
of  this  state,  and  which  reads  as  follows: 

*Vo  bill  «  «  •  shall  contain  more  than  one 
suMect  wldch  shall  be  expressed  in  its  title." 

Tbe  caption  of  the  bill  referred  to  reads  as 
follows: 

"An  act  to  prevent  fire  insurance  companies 
from  avoiding  liability  for  loss  and  damage  to 
personal  property  under  technical  and  immate- 
rial provisions  of  the  policy  or  contract  of  insur- 
ance where  tbe  act  breaching  such  provision  has 
not  contributed  to  bring  about  the  loss,  and  de- 
claring an  emergency." 

The  act  is  as  follows: 

"Be  it  enacted  by  the  Legislature  of  the  state 
of  Texas: 

"Section  1.  That  no  breach  or  violation  by  thp 
Insured  of  any  of  the  warranties,  conditions  or 
provisions  of  any  fire  insurance  policy,  contract 
of  insurance,  or  application  therefor,  upon  per- 
sonal property,  shall  render  void  the  policy  or 
contract,  or  constitute  a  defense  to  a  suit  for  loss 
thereon,  unless  such  breach  or  violation  contrib- 
uted to  bring  about  the  destruction  of  the  prop- 
erty. 

"See.  2.  Tbat  the  provisions  hereof  shall  in  no 
way  affect  or  repeal  the  provisions  of  article 
4874  of  the  Revised  Civil  Statutes  of  1911  in 
so  far  as  the  same  relates  to  fire  insurance  j)oli- 
cies  upon  real  or  mixed  proper^. 

"Sec.  3.  Whereas,  under  the  existing  laws,  in- 
surance policies  and  contracts  may  be  defeated 
upon  purely  technical  provisions  and  defenses 
that  in  no  way  affect  the  merits  of  the  claim 
against  the  insurance  company,  and  such  defens- 
es have  been  upheld  to  the  extent  of  making  it 
almost  impossible  for  an  insurance  policy  upon 
personal  property  to  be  collected  by  suit,  creates 
an  emergency  and  imperative  public  necessity 
that  the  constitutional  rule  requiring  bills  to  be 
read  of  three  several  days  in  each  house  be  sus- 
pended, and  that  this  act  take  effect  and  be  in 
force  from  and  after  its  passage,  and  it  is  so 
enacted." 

[1]  We  held  in  the  case  above  referred  to 
(not  yet  oflJclally  reported)  tbat  said  act  was 
constitutional,  and  yve  adhere  to  that  decision, 
and  again  refer  to  Ins.  Co.  v.  Finegold,  183 
S.  W.  833,  In  support^  of  this  decision. 

[2,  8]  We  concede  tfie  correctness  of  appel- 
lant's proposition  tbat  an  act  Is  unconstito- 
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tlooal  if  its  caption  does  not  direct  attention 
to  the  subject-matter  of  the  act,  and  also, 
it  it  embraces  a  part  of  the  subject-matter, 
but  is  more  restrictive  than  the  act,  it  is  void 
as  to  such  part  of  the  act  as  is  not  embraced 
in  the  title.  Adams  v.  Waterworks  Co.,  86 
Tex.  485,  25  S.  W.  605 ;  Railway  Co.  v.  State, 
102  Tex.  153,  113  S.  W.  917 ;  Glddings  T.  San 
Antonio,  47  Tex.  548,  26  Am.  Bep.  321.  Ap- 
pellant dtes  numerous  cases  from  other  Ju- 
risdictions to  the  same  eCTect.  But,  as  was 
said  by  Mr.  Chief  Justice  Roberts,  in  Gld- 
dings ▼.  San  Antonio,  47  Tex.  556,  26  Am. 
Rep.   321: 

"While  this  has  been  regarded  as  the  settled 
rnle  of  construction  here,  In  its  application  the 
most  liberal  [rule  of]  construction  has  been  giv- 
en by  the  Supreme  Cfourt  of  this  state,  in  accord- 
ance with  the  general  current  of  authority,  to 
make-  the  whole  law  constitutional  where  the 
part  objected  to  as  infringing  this  provision  of 
the  Constitution  conld  be  considered  as  appropri- 
ately connected  with  or  subsidiary  to  the  main 
object  of  the  act  as  expressed  in  the  title,  which 
may  be  seen  by  reference  to  a  number  of  cases 
that  have  been  decided  pro  and  con,  involving 
tliis  question.  Cannon  v.  Hemphill,  7  Tex.  208 ; 
Parker  v.  Parker,  10  Tex.  86:  Robinson  v. 
State,  15  Tex  312;  Tadlock  v.  Eccles,  20  Tex. 
792  [73  Am.  Dec.  213];  State  v.  Shadle,  41 
Tex.  404;  Breen  v.  T.  P.  R.  Co.,  44  Tex.  802." 

[4]  The  main  object  expressed  in  both 
the  title  and  the  act  was  to  prevent  the 
avoidance  of  a  p<dlcy  on  personal  property 
by  reason  of  the  breach  of  a  provision  there- 
in which  did  not  contribute  to  or  bring  about 
the  loss.  We  thinJc  that,  under  the  liberal 
construction  required  of  an  act  of  the  Legis- 
lature as  regards  its  constitutionality,  the 
title  of  the  act  under  discussion  sufficiently 
indicated  its  purpose. 

For  the  reasons  stated,  the  Judgment  of  the 
trial  court  is  affirmed. 

Affirmed. 


UNITED   BROTHERHOOD    OP    CARPEN- 
TERS AND  JOINEKS  OF  AMERICA  ▼. 
LUCK.     (No.  5690.) 

(Conrt  of  Civil  Appeals  of  Texas.    Austin.   Nov. 

8,  1916.     Rehearing  Denied 

Dec.  13, 1916.) 

1.  Thai,  «=»136(8)— Qubbtions  fob  Oouvf— 
CoNSTBTJCnON  OF  Wbittbn  Instbuubrt. 

It  is  the  court's  duty  to  construe  a  written 
instrument,  and  a  Special  charge,  requiring  the 
Jury  to  determine  the  legal  effect  of  such  instru- 
ment, is  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  326;   Dec.  Dig.  «=»138{3).] 

2.  Appeai,  Ain>  Ebbob  «s»1175(6)  —  Disposi- 
tion OF  Cask— UnooNTBAnicTBD  Evidencb. 

Where  the  uncontradicted  evidence  showed 
that  a  member  of  a  fraternal  order  bad  been 
more  than  three  months  in  arrears  with  his  dues 
and  had  paid  np  his  arrearage  less  than  three 
months  prior  to  his  death,  which,  under  the  con- 
stitution of  the  order,  prevented  his  being,  a 
member  in  good  standing  and  entitled  to  a  death 
donation,  the  court,  on  reversing  a  judgment  for 
the  beneiSciary  of  the  member  for  error  in  sub- 


mitting the  interpretation  of  the  oonstituHon  to 
the  jury,  can  render  judgment  for  the  order. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1 4679 ;  Dec.  Dig.  «s»1175<5).l 

Appeal  from  Travis  County  Court;  Wm. 
Von  Rosenberg,  Jr.,  Judge. 

Action  by  Mary  Lnck  against  the  United 
Brotherhood*  of  Carpenters  and  Joiners  of 
America.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  Judgment 
rendered  for  defendant 

W.  A.  Gordon,  of  Austin,  for  appellant 

RICE,  J.  Louis  Lnck,  during  bis  lifetime 
was  a  member  of  one  of  appellant's  local  un- 
ions No.  626,  situated  at  Galveston,  Tex.  Aft- 
er his  death,  which  occurred  on  June  7,  1914. 
his  mother,  appellee  herein,  claiming  to  be 
his  legal  beneficiary,  brought  this  suit  to 
collect  from  appellant,  a  fraternal  order,  his 
funeral  donation  of  $200,  alleging  that  he 
was  a  member  in  good  standing  in  such  order 
at  the  time  of  his  death,  by  reason  of  which 
she,  as  such  beneficiary,  was  entitled  to  re- 
cover such  funeral  donation.  The  appellant 
filed  a  general  denial,  and,  specially  answer- 
ing, resisted  payment  on  the  ground  that  tip- 
pellee  was  not  entitled  to  recover  because  her 
son  Louis  was  in  arrears  to  said  order  at  the 
time  of  his  death.  A  Jury  trial  resulted  in  a 
verdict  and  Judgment  in  behalf  of  appellee, 
from  which  this  appeal  is  prosecuted.  Sec- 
tion 109  of  tihe  constitution  of  said  order, 
which  was  introduced  in  evidence^  provides 
that: 

"When  a  member  owes  a  sum  equal  to  three 
months'  dues  he  is  not  in  good  standing  and  is 
thereby  suspended  from  all  donations  in  the  in- 
terim, and  will  not  again  l>e  entitled  to  dona- 
tions until  three  months  after  his  arrearages  ate 
paid  in  full,  including  the  current  montii.'' 

The  uncontradicted  testimony  showed  that 
on  February  1,  1914,  Louis  Luck  owed  a 
sum  equal  to  three  months'  dues;  that  he  did 
not  pay  up  his  arrearages  in  full,  including 
the  cnrroit  month,  until  March  27, 1914;  tliat 
he  died  on  June  7, 1914,  which  was  before  bis 
right  to  a  donation  had  accrued  under  said 
section  of  the  constitution.  The  court  sut>- 
mitted  to  the  Jury  bat  on«  special  Issue^ 
which  is  as  follows: 

"Was  the  deceased,  Louis  Luck  at  the  time  of 
his  death  a  member  in  good  standing  in  the  Unit- 
ed Brotherhood  of  Carpenters  and  Joiners  of 
America,  as  defined  in  section  109  of  its  constir 
tutionr' 

Appellant  objected  to  this  charge  on  the 
ground  that  it  left  it  to  the  Jury  to  Interpret, 
construe,  and  declare  the  legal  effect  of  section 
109  of  said  constitution,  which  was  the  ex- 
clusive province  of  the  court  and  not  the  jury. 
In  tiUs  connection  the  appellant  requested 
and  the  cbnrt  refused  to  give  the  followtng 
special  charge,  to  wit: 

"Was  the  said  Louis  Lnck  indebted  to  tbe 
Houston  local  union  on  February  1,  1914,  in  a 
sum  equal  to  three  months'  dues?  Second.  If 
yon  answer  question  Na  1  in  the  affirmative 
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then  state  at  what  date  did  the  nid  Looia  Lock 
pay  up  all  arrearages  in  fulL  including  the  cni^ 
rent  month,  to  said  Houston  local  union." 

Appellant  excepted  to  the  refuaalto  give 
this  special  charge,  resenring  its  bllL 

[1]  It  Iji  the  duty  of  the  court  to  construe 
and  interpret  a  written  Instromeat,  and  a 
special  charge,  requiring  the  Jury  to  pass 
npon  the  legal  effect  of  such  instrument,  is  er- 
ror. See  Shepherd  v.  White,  11  Tex.  858; 
Berry  ▼.  Hamage,  89  Tex.  660;  City  of  San 
Antonio  T.  Lewis,  9  Tex.  69;  Cook  t.  Dennis, 
61  Tex.  248 ;  Quebe  v.  G.,  C.  ft  S.  F.  By.  Ca, 
77  S.  W.  443;  iTey  T.  WiUlams,  78  Tex.  687, 
15  S.  W.  163;  Daughtrey  v.  Knolle,  44  Tex. 
457.  The  court,  therefore,  erred  in  refusing 
to  give  appdlanf  B  special  instruction  above 
set  out 

[2]  Appellant  insists  that  we  should  reverse 
and  render  the  judgment,  because  the  uncon- 
tradicted evidence  showed  that  Louis  Luck 
was  in  arrears  for  more  than  three  months, 
including  the  current  month,  at  the  time  of 
bis  death,  which  was  not  paid  in  full  until 
the  27th  day  of  March,  1914,  his  death  hav- 
ing occurred  on  the  7th  -of  June  next  there- 
after, less  than  three  months  from  the  date 
of  said  payment,  for  which  reason,  it  is  claim- 
ed, be  Iiad  foiMted  his  right  to  a  funeral 
donation,  and  appellee  was  therefore  not  en- 
titled to  recover;  and  it  is  insisted  that 
this  is  true  notwithstanding  the  fiict  tliat  the 
working  cards,  introduced  in  evidence  over 
appellant's  objection,  recited  that  he  was  a 
member  In  good  standing,  because  tbe  section 
of  the  constitution  above  quoted  controls,  and 
could  not,  under  the  facts  of  this  case,  be 
overridden  by  such  recitation. 

We  agree  with  this  contention,  and  b<Ad 
that  the  judgment  of  the  court  below  should 
be  reversed  and  here  rendered  for  appellant, 
which  is  accordingly  done. 

Beversed  and  rendered. 


OHABBONNBTT  v.  AEBETTER  et  aL 
(^0.  S7S4J 

(Oonrt  of  Civil  Appeals  of  Texas.    San  Antonla 

Nov.  22,  1916.    Behearing  Denied 

Dea  18,  1916.) 

Biixs  AND  NoTxs  $=3620,  626— Action— Eyi- 

dknob-^-Tbanbfkb— Fbaud. 
Evidence,  in  an  action  on  a  note  executed  by 
two  of  the  defendants,  payable  to  a  third,  hew 
to  show  that  the  note  was  obtained  by  fraudu- 
lent representations  and  was  fraudulently  trans- 
ferred to  plaintUf  after  its  maturity,  so  as  to 
sustain  a  judgment  in  favor  of  the  maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1813, 1832-1839;  Dec.  Dig. 
«=o620,  626.] 

Appeal  from  Bexar  County  Court  for  Civil 
Cases;  John  H.  Claric,  Judge. 

Suit  by  J.  A.  Cbarbomiett  against  Theresa 
Arbetter,  M.  Scharlack.  and  Henry  Jacobs. 
Judgment  for  plaintiff  against  defendant  Ja- 
cobs only,  and  plaintiff  appeals.    Affirmed. 


MeCoIlvn  Bnmett,  at  San  Antonio^  for  ap- 
pellant. Ony  Cater,  Chambers  ft  Watson,  and 
Scblesinger  ft  Sdileslnger,  all  of  San  An- 
tODlo,  for  aiqpellee& 

FLT,  C.  J.  This  is  a  suit  instituted  by 
appellant  against  Theresa  Arbetter,  11.  Schar- 
lack, and  Henry  Jacobs,  on  a  promissory 
note  for  $400,  executed  by  Theresa  Arbetter 
and  M.  Sdiarlack,  payable  to  Henry  Jacobs, 
and  sold  by  said  Jacobs  to  appellant  Mrs. 
Arbetter  pleaded  a  failure  of  consideration 
and  frand  upon  the  part  of  Jacobs  in  ob- 
taining the  note,  and  allied  that  appellant 
was  not  titB  owner  of  the  note,  and  that  the 
transfer  to  him  was  made  lUee&lly  and  with- 
out consideration.  Her  answer  was  adopted 
by  Scharladc.  The  oonrt  rendered  a  judg- 
ment in  favor  of  appellant  for  the  amount 
of  the  note,  interest  and  attorney's  fees  as. 
against  Jacobs,  but  rendered  judgment  that 
as  to  Theresa  Arbetter  and  M.  Scharlack,  ap- 
pellant take  nothing,  and  that  they  recover 
their  costs.  This  appeal  is  perfected  by 
Cbarbonnett  alone. 

The  sole  ground  upon  wlilch  this  appeal  is 
prosecuted  is  the  insufficiency  of  the  evidence 
to  support  the  judgment  in  fisivor  of  Mrs.  Ar- 
better and  Scharlack.  Mrs.  Arbetter  brought 
a  suit  for  the  cancellation  of  the  note,  and 
applied  for  an  injunction  to  prevent  Jacobs 
from  selling  the  note.  That  cause  was  after- 
wards dismiased.  This  would  seem  to  offer 
an  incentive  for  the  transfer  of  the  note,  and 
Jacobs  and  appellant  swore  that  the  transfer 
was  made  on  May  6,  1914,  before  the  matu- 
rity of  the  note,  for  a  valuable  consideration 
and  without  notlca  It  was  shown,  however, 
that  the  note  was  transferred  to  one  B.  A. 
Iieurie,  who  was  exerdalng  ownership  and 
c«mtrol  over  it  as  late  aa  August  1,  1914,  aft- 
er maturity  of  the  note.  Appellant  testifled 
that  the  note  was  indorsed  to  him  by  Jacobs, 
bnt  the  only  indorsement  written  on  the  note 
was  made  by  laurle.  The  evidence  showed 
that  the  note,  in  compliance  with  tbe  orders 
of  Laurie,  was  delivered  to  A.  B.  Story  on 
August  7,  1914,  although  appellant  testified 
that  the  note  had  never  been  out  of  his  pos- 
session until  placed  in  the  hands  of  his  at- 
torney for  suit  The  note  was  pre^nted  to 
Scharlack  for  payment  on  July  28,  1916,  by 
the  Weet  Texas  ^aak  ft  Trust  Company,  and 
at  that  time  the  indMsemott  made  by  Lau- 
rie to  appellant  was  not  on  the  note.  On 
June  1,  1914,  nearly  a  month  after  the  pre- 
tended, transfer  to  appellant  Jacobs  swore 
that'  he  had  transferred  tbe  note  on  May  2d 
to  Lanrle.  There  waa  evidence  which  tend- 
ed to  show  that  appelljuit  bad  nothing,  and 
had  pawned  a  pistol  to  raise  mone^  about 
the  time  he  claims  to  have  bought  the  nota 
Jacobs  swore,  that  he  sold  the  note  to  Lanrle 
tn  May  2d,  but  took  it  back  before  May  6, 
and  yet  the  note  was  and«r  ccntrol  of  Laurie 
on  August  1st    Tbe  evidence  was  ample  to 
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sbow  tbat  there  was  no  real  transfer  of  the 
note  to  ai^ellant,  and  that  the  transfer  by 
Laurie  was  made  after  the  maturity  of  the 
note.  The  note  was  procured  by  fraud  from 
Mrs.  Arbetter,  and  was  without  considera- 
tion. 

The  cross-assignments  of  Jacobs  are  based 
on  the  assumption  tbat  the  note  was  a  valid 
one,  and  was  lawfully  transferred  to  appel- 
lant Jacobs  had  no  daim  for  a  Judgment 
against  Mrs.  Arbetter  and  Scharlack  under 
the  facts.  He  raised  no  objection  to  the 
Judgment  against  him  in  favor  of  appellant. 
The  testimony  is  ctrnvlndng  that  the  note 
was  obtained  by  fraudulent  representations, 
and  that  it  was  fraudulently  transferred  to 
appellant  after  Its  maturity. 

The  Judgment  is  affirmed. 


TUBNEB  V.  FOWLER    (No.  1070.) 

(Court  of  Givil  Appeals  of  Texas.     Amarillo. 

Nov.  2»,  1916.) 

Jttstices  of  the  Peace  «=»202(3)— Apfeai/— 

BoNn— Idehtitt  of  Cause. 
Under  Vernon's  Sayles'  Ann.  Oiv.  St  ldl4, 
art  754,  allowing  an  adverse  party  to  move  to 
dismiss  a  certiorari  at  the  first  term  of  the  court 
to  which  it  is  returnable  for  want  of  a  sufficient 
cause  appearing  in  the  affidavit,  or  for  want  of  a 
sufficient  bond,  and  ui  view  of  article  748,  where- 
by the  trial  court,  granting  the  writ  of  certiorari 
states  the  amount  of  the  bond,  a  bond  on  cei>- 
tiorari  to  review  a  Judgment  of  the  justice  court 
for  defendant  with  costs  against  plaintifi,  mere- 
ly reciting  that  a  judgment  "for  costs"  was  ren- 
dered against  appellant,  without  setting  out  the 
judgment  in  fuU,  in  view  of  the  petition  for  the 
writ  of  certiorari  supplemented  by  the  transcript 
of  the  proceedings  in-  the  justice  court  suffi- 
ciently identified  the  court  and  the  judgment 

[Ed.  Note.— For  other  cases,  see  Justices  of  the 
Peace,  Cent  Dig.  t  789;  Dec.  Dig.  iS=»202(3).] 

Appeal  from  Oroshy  County  Court;  Pink 
li.  Parrish,  Judge. 

Suit  by  Paul  A.  Turner  against  Orrie  O. 
Fowler.  From  a  Judgment  of  the  county 
court  dismissing  a  writ  of  certiorari,  granted 
upon  a  Judgment  in  Justice  court  for  defend- 
ant with  costs  against  plaintiff,  plaintlfl  ap- 
peals. Reversed  and  remanded  for  trial  d» 
novo. 

R.  A.  Wallace,  of  Crosbyton,  for  appellant 
Benson  &  Spence,  of  Lubbock,  for  appellee. 

HENDRICKS,  J.  The  appellant,  Paul  A. 
Turner,  sued  the  appellee,  Orrie  C.  Fowler, 
in  the  Justice  court  of  Crosby  count?,  Tex., 
upon  a  note  for  $141.26,  and  upon  trial  Judg- 
ment was  rendered  in  favor  of  Fowler.  The 
county  Judge,  in  vacation,  granted  a  writ  of 
certiorari,  which  was  dismissed  on  motion  of 
the  appellee  herein,  by  said  cooit. 

The  grounds  la  the  motion  were  that  tbe 
bond  did  not  describe  correctly  the  court  in 
which  the  Judgment  was  rendered,  nor  did 
said  bond  correctly  describe  said  Justice  court 
Judgment,  in  tbat  it  failed  to  state  the  name 
of  the  defendant  correctly,  failed  to  give  the 


file  number  of  the  suit,  and  did  not  state 
the  amount  of  the  Judgmmt  rendered  except 
to  describe  it,  "as  a  Judgment  for  costs." 

Article  754,  vol.  1,  Vernon's  Sayles'  Civil 
Statutes,  prescribes  tbat  an  adverse  party 
may  move  to  dismiss  a  certiorari  at  the  first 
term  of  the  court  to  which  the  same  is  re- 
turnable for  want  of  sufficient  cause  appear- 
ing In  the  affidavit,  or  for  want  of  sufficient 
bond. 

Confining  the  issue  to  the  grounds  in  the 
motion  attacking  the  bond  as  Insufficient,  the 
only  question  raised  is  the  matter  of  the 
sufficiency  of  the  bond,  based  upon  an  Inade- 
quate identiflcation  of  the  Judgment  or  the 
proceedings.  The  Judgment  in  the  Justice 
court  against  Turner,  the  appellant  herein, 
was  one  for  costs. 

"In  acting  upon  a  motion  to  quash  or  dismiss 
a  certiorari,  the  district  court  will  always  look 
to  the  petition  for  the  writ  and  to  the  tran- 
script from  the  justice's  court,  in  order  to  de- 
termine the  merits  of  the  motion."  Seeligson  v. 
Wilson,  58  Tex.  370. 

This  case  does  not  present  a  question  of 
material  variance,  but  one  of  Bufflcleiu7.  The 
petition  tm  the  writ  of  certiorari,  mpple- 
mented  by  the  transcript  of  the  proceedings 
in  the  Justice  court,  rebut  the  grounds  of  the 
motion  as  wholly  untenable.  The  amount  of 
the  Judgment  would  not  have  to  be  stated  in 
the  certiorari  bond,  exc^t  as  a  matter  of 
identification.  The  trial  court,  granting  the 
certiorari,  states  the  amount  to  be  nominated 
In  the  bond  in  such  stun  as  he  shall  direct 
Article  748,  It  is  true  that  the  bond  merely 
recites  that  a  Judgment  "for  costs"  was  ren- 
dered against  appellant  vrithout  setting  out 
the  Judgment  in  full;  but,  legally  speaking, 
the  recitation  in  the  bond  is  correct,  and  as  a 
means  of  identiflcation,  looking  to  the  whole 
proceedings,  the  bond  is  sufficient  Nelson  v. 
Hart  23  S.  W.  832  (writ  of  error  denied  by 
the  Supreme  Court  24  S.  W.  xvl). 

The  Judgment  of  the  trial  conrt  la  xeversed 
and  remanded  for  a  trial  de  EioTOw 


NEBIO  V.  CHRISTEN  et  aL    (No.  6T41.) 

(Court  of  CSvil  Appeals  of  Texas.    San  Antonio. 
Nov.  22,  1916.) 

1.  Evidence  4=9273(4)— Aovebse  Hou>iito— 
AnmssiBiLrrT. 

A  statement  made  by  the  possessor  of  land 
that  his  possession  was  held  in  subordination  ta 
the  real  title  i»  admissible  on  the  issue  of  wheth- 
er or  not  the  possession  was  adverse. 

[Ed.    Note.— For   other   cases,    see   EMdene^ 
Cent  Dig.  §§  1115,  1116;  Dec.  Dig.  «=»273(4)]] 

2.  Evidence  «=s>313  —  Advkbbb  Holdiro  — 
Weight. 

An  admission  by  the  possessor  of  land  that 
bis  possession  was  held  in  subordination  to  the 
real  title,  if  made  during  the  period  rdied  upon, 
should  be  given  conclusive  effect  but  if  subse- 
que>t  to  such  period,  is  to  be  ooDsidered  with 
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other  evidence  la  determlnliig  iriiethcr  the  po»- 
seaalon  waa- advene. 

[ESd.   Note.— For  other  caaes,   see   Bridenc^ 
Cent.  Dig.  gg  U66^  1107;    Dec  Dig.  «=»313.] 

3.  Advtbsk  Pobsbssior  «=»115((9i— Natdbb  ov 

Claiu— QuxBTion  ov  Faot. 

Where  title  to  land  is  claimed  by  adverse 

posseasion,  the  nature  of  poaaeasor's  claim  aa  an 

adverse  holder  is  a  question  oi  fact.  ' 

[Ed.  Note. — For  other  cases,  see  Adverse  Po8- 

~       ■"  814,  iree,  897,  6»9,  700; 


session,  Gent.  Die.  St 
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4.  Appeal  and  Bbbob  «=3l010(l>— Bkvixw— 

FlNDINOS. 

Where  title  to  land  la  claimed  by.  adverse 
posaeesicw,  and  there  is  no  evidence  other  than 
the  mere  fact  of  possession,  and  an  admission  to 
the  effect  that  the  poasessiMi  waa  in  subordina- 
tion to  the  claim  of  the  owner,  a  finding  that 
the  possession  was  not  adverse  must  be  upheld 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  8879-3981;  Dec.  Dig.  «=> 
1010(1).] 

6.  Advbbbe  PoaotsBioir  «=S385(8)— Etidbncs — 

SumOBNOT. 

Under  Rev.  St.  1911,  art  5681,  defining  "ad- 
verse possession"  aa  an  actual  and  visible  appro- 
priation of  the  land  commenced  and  continued 
under  a  claim  of  right  inconsiBtent  with  and 
hostile  to  the  claim  of  another,  in  an  action  to 
recover  land,  evidence  of  the  character  of  plain- 
tiff's possession  of  the  land,  which,  in  the  ab- 
sence of  other  evidence,  would  support  a  finding 
that  it  waa  adverse,  coupled  with  plaintiff's 
testimony  that  he  went  on  the  land  intending  to 
pay  rent  for  it  to  any  one  who  proved  hima^ 
to  be  the  real  owner  and  the  first  time  he  in- 
tended to  claim  was  "this  year,"  held  to  support 
a  finding  tiiat  his  possession  was  not  adverse. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Diig.  g|  603,  688-690 ;  Dec.  Dig. 
«s»85(3). 

Tor  other  definition,  see  Words  and  Phrases, 
First  and  Sectmd  Series,  Adverse  Possession.] 

Appeal  from  District  Court,  Webb  County; 
J.  F.  Mollally,  Judge. 

Suit  by  Susano  Nerlo  against  L.  J.  Cbris- 
ten  and  others.  Judgment  for  defendants, 
and  plaintiff  aroeals.    Affirmed. 

Greer  &  Hamilton,  of  Laredo,  for  appellant 
Mann  &  Heniy,  of  Laredo,  for  appellees. 

MOURSUND,  3.  Susano  Nerlo  sued  Ia. 
J.  Christen,  Albert  Urbahn,  John  H.  Davis, 
Mrs.  L.  J.  Hamilton,  and  Frederlco  Ayala  on 
October  15,  1915,  seeking  to  recover  a  small 
tract  of  land  within  the  limits  of  the  dty 
of  Laredo,  pleading  specially  title  by  limi- 
tation under  the  statute  of  limitations  of  10 
years.  Defendants  answered  by  general  de- 
nial and  plea  of  not  guilty.  The  trial  with- 
out a  jury  resulted  In  a  Judgment  In  favor  of 
defendanta 

Appellant  contends  the  Judgment  is  con- 
trary to  the  evidence.  In  that  the  evidence 
disclosed  that  plaintiff  had  been  in  actual, 
«pen,  peaceable,  and  adverse  possession  of 
the  premises  described  in  his  petition  for 
more  than  16  years,  cultivating,  uslpg,  and 
claiming  the  same  as  his  own. 

It  appears  that  plaintiff  inclosed  the  land 
in  controversy  and  used  it  for  a  long  period 


of  time,  20  yeaiB  or  more,  but  upon  demand 
being  made  by  defendant  Ayala  for  posses- 
slou  thereof  be  surrendered  possession,  re- 
moved bis  fence,  and  delivered  to  Ayala  a 
part  of  tlfe  cn^  as  rent  Upon  being  asked 
upon  cross-coramination  when  was  the  first 
time  he  decided  to  claim  the  land,  he  replied: 
"This  year."  The  court  Interrogated  him  at 
considerable  length  in  regard  to  his  claim. 
It  Is  unnecessary  to  state  the  questions  and 
answers,  and  would  unnecessarily  prolong  the 
opinion.  Suffice  it  to  say  that  he  stated  he 
went  upon  the  land  thinking  that  if  any  one 
jRhould  claim-  it  he  would  pay  rent  for  It; 
that  he  had  such  intention  as  long  as  It  might 
take  for  the  real  owner  to  appear;  that  he 
had  made  up  his  mind  to  pay  the  rent  provid- 
ed he  proved  he  was  the  real  owner.  He  re- 
peated the  statement  that  the  year  of  the 
trial  was  when  he  first  claimed  to  own  the 
land. 

In  order  to  acquire  title  by  virtue  of  arti- 
cle 6675,  R.  S.  1911,  the  possession  must  be 
adverse  for  a  period  of  10  years,  and  article 
5681  defines  adverse  ipossesslon  as: 

"An  actual  and  visible  appropriation  of  the 
land,  commenced  and  continuM  under  a  claim  of 
right  inconsist^t  with  and  hostile  to  the  claim 
of  another." 

"The  character  of  possession  which  is  neces- 
sary to  sustain  the  statute  of  limitation  for  ei- 
ther ot  the  three  periods  is  expressed  in  [Rev.  St 
1895]  articles  3340,  3342,  and  3343  to  be  'peace- 
able and  adverse  possession.'  To  constitute  ad- 
verse possession  it  must  be  take^  and  held  with 
the  intention  to  claim  the  land  so  occupied. 
Schleicher  v.  Gatlin,  85  Tei.  270  [20  S.  W. 
120] ;  1  Am.  &  Eng.  Bncv.  Law,  p.  791,  and  au- 
thorities in  the  note;  Caufield  v.  Clark  [17 
Or.  473,  21  Pac.  443]  11  Am.  St  Kep.  845; 
Winn  V.  Abeles^  Kan.  86  [10  Pac.  443,  67  Am. 
Rep.  1381."  Holland  v.  Nance,  102  Tex.  183, 
114  S.  W.  346. 

"Possession,  with  the  exercise  of  such  rights 
as  pertain  to  an  owner  alone,  must  be  deemed 
sufScient  evidence  of  adverse  claim,  in  the  ab- 
sence of  some  evidence  indicating  that  it  is  held 
in  subordination  to  the  title  of  the  •  •  • 
owner."    Craig  v.  Cartwright  65  Ter.  424. 

"In  order  for  possession  to  be  adverse  to  the 
true  owner  it  'must  be  of  aucb  a  character  as  to 
indicate  unmistakably  an  asserticm  of  claim  of 
exclusive  ownership  m  the  occupant'  "  Bender 
V.  Brooks,  103  Tex.  334,  127  S.  W.  168,  Ann. 
Cas.  1913A,  558. 

In  the  instant  case  the  character  of  posses- 
sion was  such  as  would,  In  the  absence  of  oth- 
er evidence,  support  a  finding  that  It  was  ad- 
verse, but  there  Is  other  evidence  which  con- 
clusively destroys  the  inference  tliat  the 
possession  was  adverse.  Plaintiff's  own  testi- 
mony shows  that  he  held  the  land  In  subordi- 
nation to  the  real  title.  Mhoon  v.  Cain,  77 
Tex.  316, 14  S.  W.  24;  Texas  Western  Ry.  Co. 
V.  Wilson,  83  Tex.  157,  18  8.  W.  325;  Whita- 
ker  V.  Thayer,  38  Tez.  Civ.  App.  537,  86  S.  W. 
364;  Id.,  58  Tez.  Ov.  App.  282,  123  S.  W. 
1137;  Rushing  v.  Lanier,  132  S.  W.  628. 

[1-i]  Appellant  relies  upon  the  cases  of 
Bruce  V.  Washington,  80  Tex.  368,  15  S.  W. 
1104,  Cattle  Company  v.  Bambart,  147  S.  W. 
662,  and  L.  &  T.  Lumber  Co.  v.  Stewart,  148 
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S.  W.  119S,  wberaln  It  Is  beld  tbat  admissiona 
made  after  title  has  been  acquired  by  limita- 
tion cannot  affect  such  tlUe.  A  statement 
by  the  possessor  to  the  effect  that  his  posses- 
sion was  held  In  subordination  to  the  real  ti- 
tle is  admissible  in  evldcaice  upon  the  issue 
whether  the  iwssession  was  adverse.  If  such 
admission  is  made  during  the  period  relied 
upon  to  establish  the  limitation  title,  it  has 
been  suggested  it  should  be  given  ooncluslTe 
effect  If  made  subsequait  to  such  period,  it 
is  to  be  considered  with  other  evidence  in 
determining  whether  the  possession  was  ad- 
verse. Whitaker  v.  Thayer,  supra;  Hunter 
V.  Malone,  108  S.  W.  709 ;  Williams  v.  Rand, 
9  Tex.  Civ.  App.  631,  80  S.  W.  609.  The 
nature  of  the  possessor's  dalm  Is  a  fact  in- 
quiry, and  when  a  Jury  or  the  court  has 
found  upon  sufficient  evidence  that  the  claim 
of  right  existed  coincident  with  the  posses- 
sion for  the  statutory  period,  such  finding 
establishes  that  the  subsequent  admission  has 
been  considered  and  discarded  as  untrue. 
When  there  is  no  evidence  other  than  the 
mere  fact  of  possession  and  an  admission  to 
the  effect  that  the  possession  was  in  sub- 
ordination to  the  claim  of  the  owner,  though 
made  after  the  period  of  time  relied  upon,  a 


finding  by  a  court  or  Jury  tliat  tbe  posses- 
sion was  not  adverse  would  have  to  he  upheld 
by  the  appellate  courts,  and  v^en  the  admis- 
Blon  is  made  by  the  possessor  upon  the  wit- 
ness stand  In  the  very  case  in  which  he  as- 
sumes the  burden  of  showing  adverse  posses- 
sion, it  should  be  received  as  much  more 
conduslve  than  when  made  under  other  dr- 
cumatances. 

In  the  case  of  the  Texas  Western  By.  Oo. 
V.  Wilson,  hereinbefore  cited,  one  of  the  di- 
rectors furnished  the  only  evidence  bearing 
Immediately  upon  the  question  whether  the 
possession  was  under  a  Claim  of  right.  He 
said: 

"We  went  on  the  land  and  have  never  paid  for 
the  right  of  way.  We  expected  and  intended  to 
pay  for  it  when  called  upon  at  any  time  by  the 
owner." 

It  was  held  that  no  claim  of  right  In  the 
railway  company  indepoident  of  and  antagon- 
istic to  the  owner  was  diown.  There  can  be 
no  doubt  that,  when  the  possessor  testified  as 
did  appellant  In  this  case,  the  court  is  justi- 
fied In  finding  that  his  possession  was  not  ad- 
verse. In  fact,  we  do  not  see  how  the  court 
could  have  decided  otherwise. 

The  judgment  is  affirmed. 
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HALL  et  aL  r.  BLEDSOE.    (Noa.  288,  44.) 

(Snpreme  Court  of  Arkansas.     Nov.  6,  1010. 
Disaentinff  Opinion  Dee.  11,  1916w) 

1.  States    «=3l01(Z)  —  Suit    Aqaxsbi   thx 
State.  • 

Certiorari  to  review  pioceadingB  of  tihe  atate 
board  of  omtrol  la  not  a  auit  agalnat  the  state; 
for  the  proceeding  merely  ralsea  the  queation  of 
regalarlty  and  correctness  of  the  acaon  of  the 
board. 

[Ed.  Note.— BV>r  other  caaea,  aee  Statea,  Cent. 
Dig.  1 181;   Dec.  Dig.  «=9l81(2).] 

2.  CzBnoKABi  «=>25— To  Bkvixw  Pbooeed- 
iNoa  OF  Stats  Boabd  or  Contbol. 

Certiorari  is  available  to  give  the  drcuit 
court,  a  court  of  genetal  ori^nal  jurisdiction, 
opportunity  to  review  the  decision  of  the  state 
board  of  control  in  removing  an  officer  of  an 
inatitution  under  ita  control  under  the  power 
of  removal  given  by  Acta  1915,  p.  406,  {  8,  since 
the  board,  m  hearing  chargea  agalnat  auch  officw 
and  in  removing  him,  acta  in  a  qoasi  judicial 
capacity. 

[Ed.  Note.— For  other  casea,  see  Certiorari, 
Gent  IHg.  §  88;   Dec.  Dig.  <S=»25.] 

8.  Cbrtiobabi   «=364(1)— Scofk   at    Cohmon 

Law. 
At  common  law  the  scope  of  remedy  of  cer- 
tiorari waa  merely  to  review  for  errors  of  law, 
and  inqoiry  on  the  hearing  was  confined  to  the 
record  made  before  the  triovmal  whose  proceed- 
ings were  reviewed. 

[Ed.  Note.— For  other  casea,  aee  Certiorari, 
Cent  Dig.  H  174,  183,  184;  Dec.  Dig.  «=> 
64(1).] 

4.  Cebtiobabi  9=365  —  Statutes  —  Tkiai.  Db 
'  Novo. 

Kirby'a  Dig.  {g  1316, 1316,  aa  to  certiorari, 
allowing  evidence  dehora  the  record  to  be  in- 
troduced on  the  hearing,  do  not  allow  the  court 
hearing  the  writ  to  trv  the  case  de  novo,  the 
atatutea  not  having  enlarged  the  acope  of  the 
writ  except  to  allow  evidence  dehora  toe  record 
to  determine  whether  the  evidence  offered  as 
well  as  received  was  legally  aufficient  to  austain 
the  action  of  the  tribunal  reviewed. 

[Ed.  Note. — For  other  casea,  see  Certiorari, 
C«it.  Dig.  a  176,  177 ;  Dec.  Dig.  «=865.] 

6.  HOSFITAU  4=>4— Officbbs— REKOVAI/— Bv- 
IDBNCB— AUTHOBIZINO  RBUOTAI.. 

Upon  certiorari  to  review  removal  of  snper- 
istendent  of  the  State  Hospital  for  Nervous 
Diaeaaea  by  the  atate  board  of  control,  because 
of  .neg^lect  of  datlea  preacribed  \>f  Kirby'a,  Di) 

ibiS,  p.  406,  I  8,  authorising  the  board  at  any 
time  to  remove  the  auperintendent  of  any  of  the 
institutions  under  its  control  for  inattention, 
neglect,  etc. 

[Ed.  Note.— For  other  casea,  see  Hospitals, 
Cent  Dig.  U  5-10;    Dec.  Dig.  «=»4.] 

A.   CONTBAOTO     «Sal31— TAUDHT— OOICEBS— 
A0KBE1IBNTS. 

The  state  board  of  oontnd  baa  no  power  to 
Und  itsdf  by  agreement  not  to  remove  a  sn- 
perintendent  of  an  institution  under  its  control ; 
•nch  power  having  been  conferred  by  direct  pro- 
vision of  Acta  1915,  p.  406,  {  8. 

(BH.  Note.— For  other  caaea,  see  Contracts, 
C«it  Dig.  il  694-607;   Dec.  Dig.  c8=»13l.] 

Wood  and  Hart  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Pulaski  Coon- 
ty;  Ouy  Fnlk,  Judge. 

Certiorari  by  Dr.  B.  P.  Bledsoe  against 
W.  H.  Hall  and  others.    From  judgment  for 


f  41^,  evidence  aa  to  auch  neglect  heUt  legat 
ly  sufficient  to  aoataln  auch  removal  under  Acta 


petitioner,    tespooAeata   appeal.     Reversed, 
and  writ  dismissed. 

Wallace  Davis,  Atty.  Gea^  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  appellanta  John 
M.  Moore,  W.  H.  Pemberton,  and  Oockrlll  & 
Aimlstead,  all  of  Little  Rock,  for  appellee. 

McCULLOCH,  0.  J.  The  appellants  In  this 
case  constitute  the  board  of  control  for  the 
charitable  institutions  of  the  state,  and  Dr. 
B.  P.  Bledsoe,  the  appellee,  la  the  superin- 
tendent of  the  Institution  known  as  the  State 
Hospital  for  Nervous  Diseases.  The  board 
of  control,  pursuant  to  statutory  authority, 
preferred  charges  against  Dr.  Bledsoe,  and, 
after  notice  given  and  a  hearing,  an  order 
was  made  removing  him  from  said  office. 
Dr.  Bledsoe  then  applied  to  one  of  tbe  judges 
of  the  Pulaski  drciilt  court  for  a  writ  of 
certiorari  to  bring  the  proceedings  of  the 
board  of  control  before  that  court  for  review, 
and  on  the  bearing  before  the  circuit  court 
a  judgment  was  rendered  quashing  the  order 
of  tlie  board,  and  an  appeal  has  been  duly 
prosecuted  to  this  court  On  the  hearing  of 
the  cause  before  the  circuit  court  the  record 
as  made  before  tbe  board  of  control,  includ- 
ing all  of  the  oral  testimony  addoced,  was 
considered,  and  also  appellee  was  permitted 
to  Introduce  additional  testimony,  oral  aqd 
documentary. 

The  statutes  of  the  state  originally  provid- 
ed that  the  charitable  institutions  should 
be  under  tbe  supervision  of  a  board  of  trus- 
tees appointed  biennially  by  the  Governor. 
The  office  of  superintending  physician  was 
created  and  the  duties  of  the  office  prescribed 
In  part  as  follows: 

"The  superintending  physician  shall  have  the 
power  to  appoint  and  remove  all  subordinate  of- 
ficers and  persons  allowed  by  the  board  of 
tmsteea.  He  ahall,  at  the  time  of  the  recep- 
tion of  each  patient  enter  in  a  book  kept  for 
that  puriiose  the  name,  age,  sex,  residence,  of- 
fice and  occupation  of  the  person,  by  whom  and 
by  whose  authority  each  insane  person  is 
brought  to  the  asylum,  and  have  all  the  orders, 
warrants,  requeata,  certificates,  and  other  papers 
accompanying  such  insane  person,  carefully  filed 
and  forthwith  copied  in  said  book ;  he  shall  al- 
so have  general  superintendence  of  tiie  buildings, 
grounds  and  farms,  with  their  furniture,  fixtures 
and  stock,  and  the  direction  and  control  of  all 
persons  therein,  subject  to  the  by-laws  and  reg- 
ulations of  the  truateea  \  he  ahall  daily  aacertain 
the  condition  of  the  patients,  and  preacribe  their 
treatment,  ixt  the  manner  prescribed  in  the  said 
by-laws;  and  he  shall  also  be  reauired  to  see 
that  all  the  rules  and  regulations  for  the  diad- 
pline  and  good  government  of  the  institution  are 
properly  obeyed  and  enforced."    Kirby's  Digest 

The  General  Assembly  of  1015  created  the 
board  of  control,  to  consist  of  three  members 
to  be  appointed  by  the  Governor,  Instead  of 
the  board  of  trustees,  as  originally  provided. 
Acts  1915,  p.  403.  The  new  statute  referred 
to  does  not  enlarge  nor  otherwise  change 
tbe  duties  and  powers  of  the  superintendent, 
but  merely  changes  the  management  from 
that  of  the  old  board  of  trustees  to  the  new 


e:>7or  othar  cages  see  lame  topic  and  KKT-MUHBEB  In  all  Ker-Numbered  Dlsest*  and  lodexei 
180  S.W.-66 


Digitized  by  ^OOQIC 


1042 


189  BOUTHWESTBRN  REPORTER 


(Aric 


board  of  control.    Section  7  of  the  new  stat- 
ute reads  as  follows: 

"The  board  of  contrcd  shall  have  full  author- 
ity to  adopt  such  rules  and  regulations  for  the 
conduct  of  its  business,  and  of  the  affairs  of 
the  institutions  under  its  control,  as  it  may 
deem  proper;  it  may  meet  at  aacb  times  and 
places  for  the  conduct  of  its  business  as  mav 
seem  fit,  but  must  meet  at  least  ones  each 
month." 

Section  8  of  that  statute  contalni  the  fol- 
lowing provision: 

"The  board  may  at  any  time  remove  the  sec- 
retary, or  the  saperintendent,  or  steward  of  any 
of  the  institutions,  for  inattention,  neglect,  mis- 
conduct or  inefficiency  in  the  discharge  of  his 
duties,  or  for  other  adequate  cause ;  bat  in  case 
of  such  removal,  it  shall  state  specifically  and 
distinctly  the  ground  therefor." 

The  substance  of  the  charges  against  Dr. 
Bledsoe  which  we  deem  it  worth  while  in  the 
discussion  to  mention  is  that  he  was  guilty  of 
Inattention  and  neglect  and  inefficiency  In 
failing  to  devote  Ms  entire  time  to  the  dis- 
charge of  the  duties  of  the  office,  and  in  ab- 
senting himself  frequently  from  the  Institn- 
tlon  at  times  when  his  presence  was  required, 
that  be  failed  to  vl^t  and  inspect  the  wards 
in  the  institution  and  to  personally  familiar- 
ize himself  with  the  conditions  existing  there, 
and  that  he  failed  to  bold  staff  meetings  for 
the  purpose  of  consulting  concerning  the 
treatment  of  patients.  There  were  other 
charges  embraced  in  the  spedflcatlonB  which 
we  do  not  deem  it  important  to  mention.  The 
fact  that  some  of  the  charges  are  unsustalned 
does  not  affect  the  merits  of  the  controversy 
with  respect  to  the  other  charges. 

The  discussion  of  counsel  in  their  respec- 
tive briefs  has  taken  a  very  wide  range,  and 
many  questions  which  we  think  are  well  set- 
tled are  debated  with  great  zeal. 

[1]  In  the  first  place,  it  appears  dear  to 
us  that  this  is  not,  as  contended  by  counsel 
for  appellants,  a  suit  against  the  state.  It 
Is  merely  a  review  of  the  proceedings  of  a 
tribunal  created  by  the  state  to  perform  cer- 
tain functions;  the  one  exercised  in  this 
instance  being  quasi  judicial.  The  rights  ot 
the  state  are  in  no  wise  drawn  into  the  con- 
troversy; for  the  proceeding  merely  raises 
the  question  of  regularity  and  correctness  of 
the  action  of  the  board  in  removing  Dr. 
Bledsoe  from  the  office  which  he  held.  The. 
state  is  not  sued,  either  directly  or  indirect- 
ly. That  feature  of  the  discussion  may  there- 
fore be  dismissed  without  further  comment. 

[2]  Again,  it  is  very  plainly  settled,  we 
think,  that  the  writ  of  certiorari  is  available 
for  the  purpose  of  giving  the  circuit  court,  a 
court  of  general  original  Jurisdiction,  the 
opportunity  to  review  the  decision  of  the 
board  In  removing  an  officer  pursuant  to  the 
terms  of  the  statute.  Pine  Bluff  Water  & 
Light  Co.  V.  aty  of  Pine  Bluff,  62  Ark.  106, 
35  S.  W.  227;  State  ex  rel.  v.  Railroad  Com- 
mission, 109  Ark.  100,  158  8.  W.  1076. 

"The  test  therefore  is,"  we  said  in  the  case 
last  cited,  "whether  the  act  sought  to  be  re- 
viewed is  done  in  a  Judicial  or  quasi  Judicial 


capacity,  and  not  merely  in  a  legislative,  execu- 
tive, or  administrative  capacity." 

It  being  seen  that  the  board,  In  bearing  the 
charges  against  the  superintendent  of  the 
hospital,  and  in  removing  him,  acted  In  a 
quasi  judicial  capacity,  it  follows  that  a  writ 
of  certiorari  may  run  for  the  purpose  of 
bringing  up  the  proceedings  for  review. 

In  Burgett  v.  Apperson,  62  Ark.  213,  12  S. 
W.  659,  thU  court  said: 

.'The  writ  is  granted  in  two  dasses  ot  cases: 
EHrst,  where  it  is  shown  tJiat  the  inferior  tri- 
bunal has  exceeded  its  jurisdiction ;  and,  second, 
where  it  appears  that  it  has  proceeded  illegally 
and  no  api>Md  will  lie,  or  that  the  right  has  been 
unavoidably  lost." 

[t]  More  serious  questions  arise  concerning 
the  scope  of  the  inquiry  of  the  court  In  re- 
viewing the  proceedings  of  the  board.  At 
common  law  the  scope  of  the  remedy  was 
merely  to  review  for  errors  of  law,  and  the 
Inqui^  on  the  hearing  was  confined  to  the 
record  made  before  the  tribunal  whose  pro- 
ceedings were  sought  to  be  reviewed.  Harris 
on  Certiorari,  f  59;  Farmlngton  River  Water 
Power  Coi,  v.  County  Commissioners,  112 
Mass.  206;  Morrill  v.  Morrill,  20  Or.  96,  25 
Pac.  362,  11  L.  R.  A.  155,  23  Am.  St.  Rep.  95; 
Stevens  v.  County  Commissioners,  97  Me.  121, 
68  Aa  985;  note  to  the  case  of  Wnlzen  v. 
Board  of  Supervisors,  40  Am.  St.  Rep.  35. 

The  rule  is  stated  In  the  note  r^erred  to 
above  as  follows: 

"No  (luestions  can  be  presented  for  review  up- 
on certiorari  other  tUbi  those  which  arise  on  the 
record,  save  and  except  that  the  court  may 
sometinieB  hear  evidence  in  supirart  of  the  rec- 
ord for  the  puriKjae  of  showing  that  substantial 
justice  has  been  done,  or  that  for  some  reason 
the  discretion  which  the  court  has  to  deny  relief 
by  this  writ  ought  to  be  exerdsed  and  the  peti- 
tioner left  to  such  other  means  of  redress  as  he 
may  have,  but  it  is  clear,  in  the  absence  of 
statutory  authority,  that  the  record  cannot  be 
contradicted  by  extrinsic  evidence,  and  that  the 
petitioner's  cause  must  be  determined  on  the 
record  alone.  •  •  •  If  the  evidence  receiv- 
ed has  not  been  preserved  in  such  a  manner  as 
to  constitute  a  part  of  the  record  in  the  lower 
cqurt,  it  must  be  excluded  from  consideration 
in  the  superior  court,  though  the  judge  or  some 
other  omicer  has  certified  to  it,  and  thus  at- 
tempted to  make  it  a  part  of  the  return  to  the 
writ.  In  the  great  majority  a^  cases  in  which 
redress  is  sought  by  this  writ  it  is  directed  to 
inferior  courts  or  tribunals  exercising  a  limited 
or  summary  jurisdiction  having  no  record.  In 
such  cases  perhaps  the  most  usual  practice  is  to 
require  such  court  or  tribunal,  by  its  derk  or 
otherwise,  to  certify  the  proceedings  taken  before 
it  and  its  action  thereon,  as  well  as  to  furnish 
copies  of  such  petitions  and  other  papers  as 
have  been  presented  to  it  and  made  a  basu  of  its 
right  to  act,  together  with  a  statement  of  its 
rulings  upon  any  point  in  which  it  is  claimed  to 
have  acted  erroneously  to  the  prejudice  of  the 
applicant" 

In  Ruling  Case  Law,  voL  6,  p.  260,  we  And 
this  statement: 

"In  many  jurisdictions  the  doctrine  Is  assert- 
ed that  the  office  of  a  certiorari  at  common  law 
is  only  to  bring  up  for  review  questions  of  Juris- 
diction, power,  and  authority  on  the  part  of  the 
inferior  tribunal,  and  that  the  saperior  court  is 
confined  to  the  simple  consideration  whether  the 
inferior  tribunal  had  Jurisdiction,  and  whether 
the  proceeding  and  order  was  within  that  Jnrfs- 
^ction,  and  tnat,  it  the  superior  court  finds  that 
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the  inferior  tribunal  has  not  exceeded  its  juris- 
diction, it  must  not  50  further  and  inquire 
whether  the  order  or  judgment  complained  of 
was  right  upon  the  merits.  This  statement  of 
the  law  is  doubtless  sufficiently  accurate  when 
considered  in  connection  with  the  cases  in  which 
it  is  generally  made.  But  the  rale  is  not  strict- 
ly adhered  to.  Courts  do  frequently  consider, 
upon  a  eommon-law  certiorari,  defects  and  er- 
rors in  the  proceedings  of  the  inferior  tribunal 
which  are  not  strictly  of  a  jurisdictional  nature, 
and  it  cannot  be  gainsaid  that  questions  relat- 
ing to  the  regularity  of  the  proceedings,  or  ques- 
tions of  law  which  arise  on  the  face  of  the  rec- 
ord, or  Of  the  proceedings  and  orders  which  are 
in  the  nature  of  records,  may  be  reviewed." 

In  tile  same  rolnme,  page  26S,  we  find  the 
following  statement  with  respect  to  the  par- 
ticular matter  now  nnder  consideration: 

"In  some  jurisdictions  the  courts,  restricting 
the  writ  to  its  original  common-law  office,  hold 
that  it  brings  up  for  review  only  the  record,  and 
not  the  evidence,  and  hence  that  they  will  not 
look  into  the  evidence  at  all,  but  merely  inspect 
the  record  to  see  whether  the  inferior  tribunal 
had  purisdicdon,  or  exceeded  it,  or  proceeded  ac- 
cording to  law,  or,  as  sometimes  expressed, 
whether  ihe  tribunal  kept  within  its  jurisdiction, 
or  whether  the  cause  assigned  was  a  cause  for 
removal  under  the  statute.  In  other  jurisdic- 
tions it  is  held  that  the  evidence  may  be  brought 
up,  not  for  the  purpose  of  weighing  it,  to  as- 
certain the  preponderance,  but  merely  to  ascer- 
taia  whether  there  was  any  evidence  at  all  to 
sustain  the  decision  of  the  inferior  tribunal, 
whether  it  furnished  any  legal  and  substantial 
basis  for  the  decision.  While  in  the  exercise 
of  this  power  of  removal  for  cause  the  proceed- 
ings of  these  bodies  are  quasi  judicial  and  so 
reviewable  by  the  court,  still  they  are  not  courts, 
but  essentially  le^slative  and  administrative 
bodies,  whose  action  should  be  conndered  in 
view  at  their  nature  and  the  purposes  for  which 
they  were  organized,  and  not  be  testud  by  the 
strict  legal  rules  which  prevail  in  trials  in  courts 
of  law.  Therefore,  if  such  a  body  has  kept  with- 
in its  jurisdictioii.  and  the  evidence  furnished 
any  legal  and  substantial  basis  for  its  action, 
it  ought  not  to  be  disturbed  for  any  mere  in- 
formalities or  irregularities  which  might  have 
amounted  to  reversible  error  bi  the  proceedings 
of  a  conrt.  To  apply  any  other  rule  would  be 
impracticable,  ana  disastrous  in  the  extreme  to 
pnolic  interests." 

Onr  statute  reguIaUiig  tbe  remedy  om  cer- 
tiorari reads  as  follows: 

"They  shall  have  power  to  issne  writs  of  cer- 
tiorari to  any  officer  or  board  of  officers,  city 
or  town  council,  or  any  inferior  tribunal  of 
their  respective  coontiea,  to  correct  any  errone- 
ous or  void  proceeding  or  ordinance,  and  to 
hear  and  determine  the  same;  application  for 
snch  writ  may  be  made  to  the  court  or  the 
judge  thereof  in  vacation  on  reasonable  notice ; 
and  a  temporary  restraining  order  may  be  grant- 
ed thereupon  on  bond  and  good  security  being 
eiven,  in  a  sum  to  be  fixed  by  tbe  court  or  the 
judge  in  vacation,  conditioned  that  the  applicant 
will  perform  the  judgment  of  the  court?  Kir- 
by's  Digest,  t  1315.        ^  ^        ,.     . 

"Affidavits  may  be  read  on  aueh  applications, 
and  evidence  dehors  the  record  may  be  intro- 
duced by  either  party  on  the  hearing.  Tbe 
record  of  any  such  inferior  judicial  tribunal 
shall  be  coaclosive  as  far  as  the  same  may 
extend,  but  the  acts  of  any  executive  officer  or 
board  of  such  shall  only  be  prima  fade  evidence 
of  their  regularity  and  legality.  The  court 
shall  have  power  in  such  casee  to  enforce  its 
jadgments  by  mandamus,  profaibiticm  and  other 
appropriate  writs."    Kirby's  Digest,  {  1316. 

It  has  been  expressly  held  by  this  court 
that  tbe  scope  of  the  writ  of  certiorari  at  com- 
mon law  l/f  not  eolar^  by  the  statutes  of 


this  state  on  that  subject  8t  L.,  I.  M.  & 
S.  Ry.  Co.  V.  Barnes,  35  Ark.  95 ;  Merchants' 
&  Planters'  Bank  v.  Fitzgerald,  61  Ark.  605, 
33  S.  W.  1001;  Pine  Bluff  Water  &  Light  Co. 
V.  City  of  Pins  Bluff,  62  Ark.  196,  35  B.  W. 
227. 

In  the  case  of  UDerchants'  &  Planters' 
BfuDc  V.  Fitzgerald,  supra.  Judge  Battle, 
speaking  for  the  court,  said: 

"According  to  the  well-settled  practice  in 
this  state,  the  writ  of  certiorari  can  be  used  by 
the  circuit  court  in  the  exercise  of  its  appellate 
power  and  superintending  centred  over  inferior 
courts  in  the  following  classes  of  cases:  (1) 
Where  the  tribunal  to  which  it  is  issued  has  ex- 
ceeded its  jurisdiction;  (2)  where  the  party 
applying  for  it  had  the  right  of  appeal,  but 
lost  it  through  no  fault  of  his  own ;  and  (3) 
in  cases  where  it  has  superintending  control  over 
a  tribunal  which  has  proceeded  illegally,  and 
no  other  mode  has  been  provided  for  directly 
reviewing  its  proceedings.  But  it  cannot  be 
used  as  a  substitute  for  an  appeal  or  writ  of 
error,  for  the  mere  correction  of  errors  or  ir- 
regularities in  the  proceedings  of  inferior 
courts." 

Now,  while  It  is  true  that  our  statute  has 
not  enlarged  the  scope  of  tbe  remedy,  it  has 
enlarged  tbe  power  of  the  court  with  reject 
to  the  method  of  bringing  a  case  before  tbe 
court  for  review.  At  common  law  a  court 
was  bound  by  the  record  made  in  tbe  Infe- 
rior court,  but  the  statute  whidi  has  just 
been  quoted  provides  in  express  terms  that 
"evidence  dehors  tbe  record  may  be  intro- 
duced by  either  party  on  tbe  hearing."  It 
was  the  manifest  purpose  of  the  Legislature 
to  set  aside  tbe  commoa-law  rule  to  that  ex- 
tent and  to  permit  the  court  to  hear  evi- 
dence dehors  the  record  for  the  purpose  of 
possessing  itself  fully  of  the  matter  present- 
ed to  tbe  inferior  tribunal.  To  give  any  less 
effect  to  this  language  would  be  to  nuUify  it 
altogether. 

[4]  But  it  does  not  follow  that  tbe  court, 
on  bearing  the  writ,  proceeds  de  novo  and 
tries  the  case  as  if  it  bad  never  been  heard 
in  the  inferior  court.  This  is  true,  because, 
as  we  have  already  seen,  tbe  office  of  the 
writ,  which  has  not  been  enlarged  by  statute, 
is  merely  to  review  for  errors  of  law,  one  of 
which  may  be  tbe  legal  insufficiency  of  tbe 
evidence,  and  for  tbe  purpose  of  testing  out 
that  question  tbe  circuit  court  Is  by  the  stat- 
ute empowered  to  hear  evidence  dehors  tbe 
record  in  order  to  ascertain  what  evidenoe- 
was  heard  by  tbe  inferior  tribunal,  and  to- 
determine  whethec.  or  not  tbe  evidence  was 
legally  sufficient  to  sustain  the  judgment  of 
that  tribunal.  That  question  is  one  of  law. 
which  is  subject  to  review  like  all  other  er- 
rors of  law.  Catlett  v.  Railway  Co,,  67  Arh. 
461,  21  S.  W.  1062,  88  Am.  Bt  Rest.  254. 

The  record  made  at  the  bearing  before 
the  board  of  control  sbould  have  Included, 
of  course,  all  testimony  that  was  offered, 
wbetber  accepted  by  tbe  board  or  not,  and 
the  circuit  court  on  the  hearing  of  the  writ 
therefore  had. the  right  to  Inquire  into  all. 
evidence .  that  was  adduced  or  oCCered,  an4: 
had  the  right  to  bear  other  evidence  to  deters 
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mine  what  matters  were  offered  before  the 
board.  Learned  counsel  for  appellee  concede 
the  correct  rule  to  be  that: 

"Where  the  writ  ia  limited  as  at  common  law, 
then  the  court  ia  confined  in  its  review  of  the  ev- 
idence to  the  determination  qf  whether  there 
was  any  substantial  evidence  to  sustain  the 
conviction  of  the  charge." 

And  we  are  of  the  opinion  that  that  is 
the  rule  applicable  to  this  proceeding  under 
our  present  statute. 

The  testimony  introduced  before  the  board 
was  accurately  preserved,  and  a  transcript 
furnished.  There  is  no  question  made  about 
its  accuracy.  It  may  be  said,  too,  that  the 
additional  evidence  beard  by  the  circuit 
court,  even  if  considered,  adds  nothing  to 
the  solution  of  the  question  really  presented, 
whether  or  not  the  board  acted  arbitrarily 
and  without  legally  sufficient  evidence.  That 
is  the  real  question  presented,  since  we  find 
the  law  to  be  that  the  court  cannot  in  this 
proceeding  review  merely  for  errors  of  Judg- 
ment upon  legally  sufficient  evidence,  and  we 
proceed  to  an  analysis  of  the  testimony  for 
the  purpose  of  determining  whether  or  not 
there  was  evidence  of  a  substantial  nature 
which  Justifled  the  action  of  the  board  of 
control,  or  whether  the  removal  of  Dr.  Bled- 
soe was  arbitrarily  done  without  any  Justi- 
flcatlon  in  fact. 

[6]  Dr.  Bledsoe  became  superintendent  of 
the  hospital  on  January  1,  1916,  and  these 
charges  were  preferred  on  June  9,  1916;  the 
bearing  being  begun  the  next  day.  The  testi- 
mony was  undisputed  that  there  were  no 
morning  staff  meetings  held  for  about  30 
days  prior  to  the  time  the  charges  against 
him  of  inattention  and  inefficiency  were  made. 
It  appears  that  it  had  long  been  the  custom, 
and  was  thought  necessary,  to  hold  two  meet- 
ings of  the  staff  of  physicians  daily  for  the 
purposes  of  consultation.  One  of  those  meet- 
ings waa  held  early  In  the  morning,  and  are 
referred  to  as  the  morning  staff  meetings, 
and  the  other  was  held  about  11:30  a.  m.  and 
are  referred  to  In  the  testimony  as  the  noon 
meeting.  There  Is  testimony  to  the  effect 
that  the  morning  meetings  were  the  more 
Important  ones.  At  the  examination  of  pa- 
tients by  members  of  the  staff  a  stenographer 
is  usually  present  who  takes  down  every- 
thing that  is  said  at  the  examination,  and  a 
transcript  of  that  is  furnished  so  that  It 
may  be  submitted  to  the  staff  at  the  meetings. 
Bvery  case  is  taken  up  In  consnltatlon,  and 
the  opinion  of  each  physician  exi»essed  In  the 
order  of  seniority,  beginning  with  the  supers 
intendent.  The  reason  given  by  Dr.  Bledsoe 
for  not  holding  these  staff  meetings  for  the 
period  named  was  that  he  had  insufficient 
stenographic  help.  It  seems  that  there  were 
ordinarily  three  stenographers  «nployed  for 
that  work,  and  two  of  the  places  were  va- 
cant, one  of  the  stenographers  having  been 
discharged  by  Dr.  Bledsoe,  and  the  other 
having  resigned.  Dr.  Bledsoe  states  that 
the  reason  he  had  not  filled  those  vacancies 


was  that  there  was  so  much  strife  and  con- 
troversy between  him  and  the  board  over 
the  management  of  the  institntion  that  he 
could  not  make  employments.  He  admits, 
however,  that  there  were  a  number  of  appli- 
cants for  the  places,  and  that  the  members 
of  the  board  had  sent  persons  out  there  to 
apply  for  the  places,  but  that  he  considered 
the  applicants  Inefficient  and  did  not  employ 
them. 

The  testimony  tends  to  show  that  Dr.  Bled- 
soe was  frequently  absent  from  the  noon 
staff  meetings.  The  physician  next  la  rank 
to  Dr.  Bledsoe,  who  appears  not  to  be  un- 
friendly to  him,  and  who  was  introduced  by 
him  as  a  witness,  testified  that  Dr.  Bledsoe 
was  absent  from  the  noon  consultations  on 
an  average  of  two  days  in  eaCh  week,  Dr. 
Bledsoe  denies  that  statement,  and  says  that, 
while  he  was  absent  from  the  consnltatlon 
room  a  good  many  times,  he  was  generally 
busy  In  another  room  at  the  hospital 

Quite  a  number  of  witnesses  were  intro- 
duced, nurses  and  attendants  in  charge  of  the 
wards,  and  the  testimony  tended  to  show  that 
Dr.  Bledsoe  very  seldom  visited  certain 
wards.  The  testinumy  shows  that  during  the 
six  months  he  was  in  charge  he  did  not  visit 
certain  wards  more  than  once  or  twice,  and 
had  no  opportunity  to  ascertain  the  condition 
of  the  wards  exc^t  tfarongh  the  reports  of 
his  subordinates.  The  testimony  shows  that 
he  did  not  interrogate  the  attendants  actually 
in  Charge.  Many  of  them  testified  that  he 
never  spoke  to  them  at  aU.  Much  of  the 
teBtim<my  Is  to  the  effect  that  Dr.  Bledsoe's 
conduct  towards  die  attendants,  if  not  actual- 
ly uncivil  or  discourteous,  manifested  indif- 
ference or  nnwiUlngness  to  get  acquainted 
with  his  subordinates. 

Again,  there  was  testimony  tending  to  show 
that  Dr.  Bledsoe  was  absent  from  the  institu- 
tion a  great  deal  of  the  time,  and  spent  con- 
siderable time  In  the  dty  of  Little  Rock. 
One  witness,  who  was  an  employ^  at  the  in- 
stitution for  the  purpose  of  carrying  the 
mall  b&A  and  forth  frnn  the  dty  to  the 
hospital,  testified  that  frequently  on  his 
return  from  the  city  about  10  or  11  o'clock 
in  the  morning  and  about  4  o'clock  in  the 
afternoon  he  met  Dr.  Bledsoe  going  towards 
the  city.  Another  witness  testified  that  fre- 
quently be  was  unable  to  find  Dr.  Bledsoe 
about  the  premises  on  Important  occasions 
when  his  presence  was  desired. 

There  is  a  farm  connected  with  the  tautltn- 
tion  which  is  in  charge  of  a  practical  farmer 
selected  by  the  superintendent  This  farm 
has  about  45  acres  in  cultivation,  and  is  opei^ 
ated  for  the  paipose  of  furnishing  vegetables 
to  the  Institntilon.  The  man  in  charge  of  the 
farm  testified  that  Dr.  Bledsoe,  during  the 
whole  six  moBths  of  his  tncumbeney  up  to 
the  Ume  of  the  trial,  had  never  visited  the 
farm,  and  had  never  given  him  any  direc- 
tions, except  upon  one  occasion  In  the  office  he 
had  spoken  about  planting  some  potatoes  at 
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a  certain  place.  The  witness  stated  that  be 
nevei  received  any  other  directions  from  Dr. 
Bledsoe,  and  had  never  seen  the  latter  visit 
the  farm. 

The  laundry  at  the  institution  Is  quite  ex- 
tensive, and  18  men  are  employed  there, 
and  besides  about  40  Inmates  of  the  Insti- 
tution are  worked.  The  evidence  shows  that 
30,000  or  40,000  garments  are  laundered  there 
per  week.  The  testimony  of  the  man  In 
charge  of  that  department  Is  that  Dr.  Bled- 
soe never  visited  the  laimdry  or  gave  any 
directions  concerning  Its  management.  The 
testimony  of  the  engineer  In  charge  of  the 
mechanical  part  of  the  Institution  was  that 
Dr.  Bledsoe  paid  very  little  attention  to 
that  department. 

Dr.  Bledsoe  In  his  testimony  gives  an  ac- 
count of  his  management  of  the  Institution 
Tjhlch  Is  very  satisfactory,  if  his  version 
of  the  matter  Is  accepted  as  true,  and  he  Is 
corroborated  In  all  Important  details  by  oth- 
er testimony,  but  It  cannot,  we  think,  be  said 
that  the  undisputed  evidence  shows  that  there 
Is  no  foundation  for  the  charges  made  against 
blm.  There  was  testimony  Introduced  tid- 
ing to  show  that  Dr.  Bledsoe  visited  the 
wards  more  frequently  than  Is  claimed  by 
many  of  the  witnesses  who  testified,  and  he 
Bays  that  It  was  unnecessary  for  him  to 
Tlslt  the  wards  oftener  for  the  reason  that  he 
received  frequent  reports  from  his  assistants. 
But  we  are  unable  to  say  that  the  board  was 
not  Justified  in  reaching  the  conclusion  that 
a  fiillure  on  the  part  of  the  superintendent 
to  make  frequents  visits  himself  and  possess 
Jitmself  with  personal  knowledge  "of  the 
management  of  the  wards  was  not  a  species 
of  inattention  which  seriously  affected  his 
efficiency.  The  same  may  be  said  with  re- 
spect to  his  conduct  in  Ignoring  the  presence 
of  those  in  charge  of  the  wards  when  he  met 
them  and  in  falling  to  get  acquainted  with 
them  80  that  he  would  be  Informed  as  to 
their  capacity  for  caring  for  the  Inmates  of 
the  institution. 

Dr.  Bledsoe  gives  what  may  be  deemed  a 
satisfactory  reason  for  his  failure  to  attend 
staff  meetings,  but  it  cannot  be  said  that 
his  reason  is  one  which  necessarily  must  be 
accepted  by  the  board  charged  with  the  duty 
of  superintending  the  institution  where  the 
helpless  wards  of  the  state  are  kept  and 
treated.  The  superintendent  was  not  expect- 
ed to  be  a  farmer  or  a  laundryman,  but  the 
statute  makes  it  his  duty  to  exercise  a  super- 
intending control  over  all  those  departments 
of  the  institution,  and  it  was  not  unreason- 
able upon  the  part  of  the  board  to  find  that 
be  was  derelict  In  discharging  his  duty  by 
wholly  failing  to.  visit  those  departments. 

We  are  not  called  on  to  decide  primarily 
whether  or  not  the  decision  of  the  board  was 
correct.  The  lawmakeis  have  i^ced  that 
authority  in  the  board  of  control,  and  it 
would  be  clearly  an  encroachment  by  the 
courts  upon  the.iiuthorlty.  of  another  depart- 


ment of  government  to  undertake  to  substi- 
tute the  Judgment  of  the  Judges  fbr  that  of 
the  members  of  the  tribunals  vested  with 
authority  to  manage  the  institutions  of  the 
state  and  to  appoint  and  remove  those  who 
are  placed  there  in  diarge.  When  all  the 
testimony  in  the  case  is  considered  and  view- 
ed in  the  strongest  light  to  which  it  is  sus- 
ceptible In  support  of  the  board's  findings,  it 
cannot  be  said  that  there  Is  an  entire  absence 
of  evidence  of  a  substantial  nature  tending 
to  establish  the  charge  of  Inattention  and 
neglect  of  duty  on  the  part  of  the  superin- 
tendent. This  being  true,  it  becomes  the  duty 
of  the  courts,  upon  well-settled  principles  of 
law,  to  leave  undisturbed  the  action  of  the 
tribunal  especially  created  by  the  lawmakers 
to  pass  upon  those  questions.  Any  other  view 
would  make  the  board  of  control  a  mere 
conduit  through  which  a  decision  on  the  re- 
moval of  an  unfaithful  or  Inefficient  superin- 
tendent would  be  passed  up  to  the  courts  in- 
stead of  leaving  the  matter,  where  the  law- 
makers have  placed  it,  in  the  hands  of  the 
board. 

[I]  There  is  one  other  question  discussed 
which  we  ought  to  mention  briefly,  and  it  is 
this:  It  is  contended  that  a  few  days  before 
these  charges  were  preferred  a  compromise 
agreement  was  entered  into  between  Dr. 
Bledsoe  and  the  board  whereby  he  was  per- 
mitted to  continue  as  superintendent  on  cer- 
tain terms  specified  in  the  written  agreement, 
and  that  this  operated  as  a  condonation  of 
the  offenses  involved  in  the  charge.  We 
think  it  is  a  sufficient  answer  to  this  to  say 
that  if  the  charges  were  true  the  board  had 
no  power  to  bind  Itself  not  to  proceed  to- 
wards the  removal  of  the  superintendent. 
We  cannot  concern  ourselves  about  the  mo- 
tives of  the  members  of  the  board  further 
than  to  look  to  the  testimony  to  see  whether 
or  not  the  Judgment  of  removal  was  a  fair 
exercise  of  discretion  based  upon  legally  suf- 
ficient evidence. 

Having  reached  the  conclusion  that  there 
was  sufficient  evidence  to  Justify  the  action 
ot  the  board,  it  follows  that  the  circuit  court 
erred  in  quashing  the  order. 

The  Judgment  is  therefore  reversed,  and 
the  writ  of  certiorari  dismissed. 

WOOD  and  HABT,  JJ.,  dissent. 

HART,  J.  (dissenting). .  It  La  with  regret 
that  I  do  not  agree  with  my  Brother  Judges 
in  a  case  of  such  public  importance.  As  a 
rule  dissenting  opinions  are  of  but  little  val- 
ue, and  need  not  be  written  and  recorded. 
Inasmuch  ^s  my  grounds  of  dissent  would  not 
fully  appear  from  the  opinion  of  the  majori- 
ty, I  deem  it  appropriate  to  write  a  dissent- 
ing opinion. 

It  Is  the  settled  law  of  this  state  that  a 
public  officer  who  has  under  the  law  a  fixed 
term  of  office,  and  who  is  removable  only 
for  definite  and  spedfled  cauaest.  cannot  be 
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remoyed  wlthoat  notice  and  an  opportunity 
to  make  defense  to  the  charges  against  him. 
Lucas  V.  Futrall,  84  Ark.  540,  106  S.  W.  667. 
Many  decisions  to  the  same  effect  are  dted  In 
a  case  note  to  12  Ann.  Cas.  996,  997. 

In  Miles  V.  Stevenson,  80  Md.  3S8,  80  AtL 
646,  one  of  the  cases  dted,  the  court  said : 

"It  la  the  ntmoBt  stretch  of  arbitrary  power 
and  a  despotic  denial  of  justice  to  atrip  an  In- 
cumbent of  his  public  o£Bce  and  deprive  him  of 
his  emoluments  and  income  before  its  prescrib- 
ed term  has  elapsed,  except  for  legal  cause,  al- 
leged and  proved,  upon  an  Impartial  investiga- 
tion after  due  notice." 

Mechem  on  Public  Officers,  at  section  454, 
In  discussing  the  general  question  here  nn- 
der  consideration,  says: 

"In  those  cases  in  which  the  ofBce  is  held  at 
the  pleasure  of  the  appointing  power,  and  where 
the  power  of  remoTail  is  exercisable  at  its  mere 
discretion,  it  is  well  settled  that  the  officer  may 
be  removed  without  notice  or  hearing.  But,  on 
the  other  hand,  when  the  appointment  or  elec- 
tion is  made  for  a  definite  term  or  during  good 
behavior,  and  the  removal  is  to  be  for  cause,  it 
is  now  dearly  established  by  the  great  weight  of 
authority  that  the  power  of  removal  cannot, 
except  by  dear  statutory  authority,  be  exercised 
without  notice  and  hearing,  but  that  the  ex- 
istence of  the  cause  for  which  the  i>ower  is  to 
be  exercised  must  first  be  determined  after  no- 
tice has  been  given  to  the  officer  of  charges 
made  against  him,  and  he  has  been  given  an 
(■pt)ortunity  to  be  heard  in  his  defense?' 

See,  alsOk  numerous  cases  cited  by  the  Su- 
preme Court  of  the  state  of  Wisconsin  In 
Bkem  v.  McGovem,  154  Wte.  167,  142  N. 
W.  595,  46  L.  B.  A.  (N.  S.)  828,  829;  Throop 
on  Public  Officers,  i  364. 

So  It  has  been  uniformly  held  that,  when 
the  statute  provides  that  an  officer  may  be 
removed  for  specified  causes,  or  upon  doing 
or  failing  to  do  some  spedflc  act,  the  board, 
as  the  body  making  the  removal  and  declar- 
ing the  vacancy,  must  first  find  the  existence 
of  the  facts  which  entitles  them  to  make 
such  removal. 

For  the  reason  that  the  power  conferred 
upon  the  t>oard  to  remove  the  superintendent 
contemplates  a  hearing  and  determination  of 
the  truth  or  falsity  of  the  diarges,  the  ac- 
tion of  the  board  is  Judldal  In  Its  nature, 
and,  as  there  Is  no  a];^)eal  or  writ  of  error 
provided  In  the  statute,  certiorari  Is  the 
only  remedy  which  the  superintendent  bad  to 
review  the  actl<»  of  the  board.  In  discuss- 
ing the  office  of  the  writ  of  certiorari  in 
Pine  Bluff  Water  &  Light  C3o.  y.  City  of 
Pine  Bluff,  82  Ark.  196,  35  S.  W.  227,  Mr. 
Justice  Battle  said: 

"At  common  law  the  writ  lies  only  to  review 
the  judidal  action  of  inferior  courts,  or  of  pub- 
lic MSoers  or  bodies.  When  the  action  of  the 
officers  or  public  bodies  is  purely  legislative,  ex- 
ecutive, and  administrative,  although  it  involves 
the  exercise  of  discretion,  it  is  not  reviewable 
OB  certiorari.  But  it  la  not  essential  that  the 
officers  or  bodies  to  whom  it  lies  shall  consti- 
tute a  court,  or  that  their  proceedings,  to  be 
reviewable  b^  the  writ,  should  be  strictly  and 
technically  'judicial,'  in  the  sense  that  word  is 
used  when  applied  to  courts.  It  is  suffident  if 
they  are  what  is  termed  'quasi  judldal.'  It  has 
been  hdd  that  it  lies  to  review  the  proceedings 
of  officen  and  bodies,  because  tkef  are  quasi 


judicial,  in  the  following  cases:  Of  superrison, 
commissioners,  and  d^  councils  in  opening, 
widening,  altering,  or  discontinuing  public 
streets  and  highways,"  etc. 

The  court  farther  said  that: 

Our  statute  (now  section  1315  of  Kirby'i 
Digest)  "was  not  intended  to  amend  the  com- 
mon law  by  enlarging  the  offiee  of  the  writ,  bat, 
presumably  knowug  its  office  at  common  law, 
the  Let^slature  adopted  it,  and  made  it  a  part 
of  the  Code,  as  it  was  of  the  common-law  plead- 
ing and  practice,  and  thereby  intended  to  au- 
thorize the  circuit  courts,  by  means  of  it.  to 
review  judicial  and  quasi  judicial  proceedings  of 
officers,  boards  of  officers,  and  Inferior  tribu- 
nals, and  no  other." 

Hence  the  court  held  the  ordinance  under 
consideration  in  that  case  was  purely  legis- 
lative and  was  not  reviewable  on  certiorari; 
the  reason,  of  coarse,  being  that  to  do  so 
would  be  an  enlargement  of  the  writ. 

Section  1316  of  Klrby's  Digest  was  passed 
to  enable  the  drcult  court  to  properly  exer- 
cise the  power  conferred  upon  It  of  review- 
ing  the    quasi   judicial   proceedings    of   of- 
ficers and  boards  of  officers.     It  meant  to 
give  either  party  the  right  to  introduce  evi- 
dence that  might  be  competent  to  enable  the 
circuit  court  to  properly  review  the  action 
of  the  board.    This  is  borne  oat  by  the  con- 
cluding part  of  the  section,  which  provides 
that  the  acts  of  any  board  shall  be  only  prima 
fade  evidence  of  its  regularity.    If  the  law- 
makers had  Intended  only  to  supply  the  evi- 
dence taken  or  c^ered  before  the  board,  it 
would  likely  have  provided  for  a  record  of 
the  proceedings  below  by  bill  of  exceptions  or 
other  appropriate  method.    It  would  not  like- 
ly have  left  It  to  so  much  a  matter  of  con- 
jecture as  the  Introduction  of  affidavits  and 
other  evldenoe  by  the  respective  parties  on 
the  hearing.    I  am  not  aware  that  such  an 
unusual  method  of  supplying  the  record  of 
what  occurred  before  the  board  aa  the  opin- 
ion of  the  majority  contemplates  was  ever 
provided  for  In  any  other  proceeding.     The 
board  was  given  the  power  under  the  statute 
to    remove    the   superintendent    for   certain 
spedfied  causes,  and  could  only  act  after  no- 
tice to  the  superintendent  and  a  hearing  of 
the  facts.    If  the  board  should  act  without 
any  evidence  or  contrary  to  any  reasonable 
view  of  the  evidence,  its  action  is  subject 
to  review  by  the  drcult  court,  and  section 
1316  was  passed  to  enable  the  officer,  on  the 
one  hand,  to  Introduce  evidence  tending  to 
show  that  the  action  of  the  board  was  not 
characterized  by  good  faith,  that  it  exceeded 
Its  jurisdiction,  or  that  its  finding  weis  con- 
trary to  any  reasonable  view  of  the  facts  as 
they  existed,  and,  on  the  other,  to  enable  the 
beard  to  show  it  acted  in  good  faith,  and 
that    the    facts    reasonably    supported    the 
charges  preferired  against  the  officer.     Such 
constraction  of  the' statute  would  not  amount 
to  a  trial  denovo  In  the  drealt  oonrt,  hot 
would  -only  be  an  apiuroprlate  method  of  re- 
viewing the  action  of  the  board,  which  was 
not  required  to  make  a  complete  record  of 
its  proceedings.    It.  seems  to  me  a  strained 
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-constrnctlon  of  the  statute  to  say  that  section 
1316  was  enacted  simply  as  a  means  of  sup- 
plying the  record  made  before  the  board.  It 
"was  rather  passed  to  provide  a  full  and  com- 
prehensive method  of  enabling  the  drcnit 
court  to  arrive  at  the  facts  and  properly 
review  the  action  of  the  board,  and  such  con- 
struction does  not  in  any  sense  enlarge  the 
scope  of  the  writ  of  certiorari.  In  short,  my 
construction  of  section  1316  does  not  tend 
tn  any  sense  to  enlarge  the  writ,  but  under 
it  the  evident  purpose  of  the  act  is  to  pro- 
vide a  method  of  conducting  the  inquiry  be- 
fore the  circuit  court  and  to  enable  it  to  take 
testimony  In  order  that  it  may  correctly  and 
Intelligently  review  the  action  of  the  board. 
The  opinion  of  the  majority  seems  to  give 
the  finding  of  the  board  the  same  effect  and 
binding  force  as  the  verdict  of  a  jury  In  this 
court.  That  Is  to  say,  if  any  witness  should 
testify  to  a  substantial  fact,  and  the  board 
should  find  according  to  his  testimony,  its 
finding  must  be  upheld  In  the  circuit  court, 
although  his  testimony  was  unreasonable  and 
Inconsistent,  or  that  he  might  be  contradicted 
by  numerous  credible  witnesses.  Appellants' 
counsel  have  dted  the  cases  of  St  L>.,  I.  M, 
&  S.  B.  C3o.  V.  Bellamy,  113  Ark.  384,  160 
S.  W.  322,  L.  B.  A.  191SD,  91,  to  sustain  their 
contention  that  the  finding  of  the  board  must 
be  upheld  by  the  circuit  court  if  there  is  any 
evidence  to  support  It  I  do  not  regard  that 
case  or  our  earlier  cases  on  the  subject  re- 
viewed In  it  as  having  any  bearing  whatever 
on  the  principle  at  issue  in  this  case.  In 
that  case  the  court  properly  held  that  the 
Legislature  has  primarily  the  right  to  deter- 
mine whether  the  public  necessity  and  con- 
venience require  the  establishment  of  a  rail- 
.way  depot  at  a  given  point  and  that,  having 
it,  it  could  delegate  the  powers  to  the  Rail- 
road Commission.  There  the  court  held 
that  In  cases  where  the  legislative  deter- 
iqlnatlon  of  a  question  is  committed  to  a 
board,  council,  commission  or  the  like,  the 
action  of  the  board  or  commission  Is  conclu- 
sive unless  it  is  arbitrary.  The  principle 
was  recognised  in  Shibley  v.  Ft  Smith  A 
Van  Buren  Dist,  96  Ark.  410,  132  S.  W.  444, 
where  the  court  declared  that  it  was  a  settled 
principle  of  law  that,  where  the  Legislature 
has  created  a  tribunal  for  the  purpose  of 
ascertaining  and  declaring  the  result  of_an 
election  upon  any  subject  the  decision  of 
such  tribunal  Is  conclusive.  Again,  In  Little 
Rock  V.  Katzensteln,  62  Ark.  107,  12  8.  W. 
198,  the  court  held  that  the  action  of  a  city 
council  In  including  property  in  an  improve- 
ment district  is  conclusive  of  the  fact  that 
It  is  adjoining  the  locality  to  be  affected,  ex- 
cept when  attacked  for  fraud  or  demonstrable 
mistake.  This  is  in  application  of  the  rale 
that  the  Legislature  having  delegated  to 
the  oouncll  the  power  to  fix  the  boundaries 
of  the  district  the  finding  of  the  council  on 
the  subject  committed  to  it  is  conclusive.  In 
the  case  before  us  the  Legislature  could  not 


pass  an  act  making  the  finding  of  the  board 
conclusive.  The  reason,  as  we  have  already 
pointed  out  is  that  due  process  of  law  re- 
quires that  in  an  office  having  the  incidents 
of  a  fixed  term,  but  subject  to  be  terminated 
for  due  cause,  or  some  particular  cause,  re- 
quired to  be  established  by  proof,  the  officer 
shall  be  notified  of  the  charges  against  blm 
and  have  an  opportunity  to  defend  before  he 
can  be  removed.  As  we  have  already  pointed 
out  the  action  of  the  board  in  cases  like 
this  is  Judicial  in  its  nature,  and  for  this 
reason  is  subject  to  review  by  the  courts  by 
certiorari  because  no  other  method  of  review 
is  provided  by  the  statute.  This  distinction 
is  clearly  pointed  out  by  Judge  Battle  in 
Pine  Bluff  Water  &  Light  Company  v.  Pine 
Bluff,  supra,  from  which  I  have  so  liberally 
quoted  above.  It  will  be  remembered  that  In 
that  case  the  court  held  that  the  ordinance 
under  consideration  was  purely  legislative, 
and  for  that  reason  was  not  reviewable  on 
certiorari.  Of  course,  I  do  not  think  the  cir- 
cuit court  should  weigh  the  evidence  to  de- 
cide where  the  preponderance  lies,  but  I  think 
the  finding  of  the  board  is  subject  to  review 
if  there  ia  no  evidence  to  reasonably  support 
the  charges  from  any  fair  viewpoint 

The  opinion  of  the  majority  says  that  any 
other  rule  than  the  one  adopted  by  It  would 
make  the  board  a  conduit  through  which 
a  decision  on  the  removal  of  an  unfaithful 
or  inefficient  officer  would  be  passed  up  to  the 
courts.  I  do  not  think  so.  The  board  had  no 
inherent  power  of  removal.  It  had  only 
such  power  as  it  derived  from  the  statute, 
and  can  only  exercise  that  power  in  conform- 
ity with  the  statute.  The  superintendent  is 
an  officer  of  the  state,  and  his  removal  is 
a  matter  of  serious  importance.  It  would  be 
unfortunate.  Indeed,  if  the  board  had  no  ik>w- 
er  to  remove  an  unfaithful  or  inefficient  su- 
perintendent. But  it  would  be  equally  un- 
fortunate to  give  the  finding  of  the  board 
such  binding  effect  as  to  enable  It  to  exercise 
its  power  of  removal  in  an  oppressive  and 
unreasonable  manner.  As  we  have  already 
seen,  the  action  of  the  board  Is  judicial  in 
its  nature,  and  because  It  exercises  Judicial 
functions  its  action  Is  subject  to  the  super- 
vision of  the  counts;  and  it  is  thus  deprived 
of  exercising  its  power  of  removal  in  an  un- 
reasonable manner. 

I  quote  from  the  (pinion  of  Mr.  Justice 
MitcheU  in  the  case  of  State  v.  City  of  Du- 
luth,  53  Minn.  238,  55  N.  W.  118,  39  Am.  St 
Rep.  595,  as  follows: 

"The  sufficiency  and  reasonableneu  of  the 
cause  of  removal  are  questions  for  the  courts. 
Dillon  on  Municipal  CorporationB,  {  252,  and 
cases  cited.  Ttiia  has  been  the  settled  law  ever 
since  Bagg's  case,  supra,  and  we  are  not  aware 
of  any  respectable  authority  to  the  contrary. 
Of  course,  cases  (many  of  which  are  cited  by  re- 
spondents) where  an  officer  or  body  was  vested 
with  an  absolute  power  of  removal  at  discre- 
tion are  not  in  point  Upon  examination  of  the 
charges  in  this  case  we  are  dearly  of  opinion 
that  they  are  not  snffident  in  law.  Considering 
tiMim  as  a  whole,  they  show  on  their  face  that 
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they  were  not  formulated  in  a  very  judicial 
firame  of  mind.  They  read  more  like  a  *  *  * 
hostile  dedamation  than  a  calm  and  deliberate 
statement  of  charges  with  a  view  to  a  fair 
investigation." 

What  the  learned  justice  said  Is  peculiarly 
appropriate  to  the  facts  of  this  case,  as  will 
be  hereinafter  seen. 

The  statute  provides  that  the  board  may 
remove  the  superintendent  for  Inattention, 
neglect,  misconduct,  or  Inefficiency  in  the  dis- 
charge of  his  duties,  or  for  other  adequate 
cause.  I  think  the  causes  for  which  the  stat- 
ute provides  his  removal  must  be  found  in 
his  official  acts  and  conduct,  and  affect  the 
proper  administration  of  ttie  office.  The 
charges  and  evidence  must  relate  to  some- 
thing of  a  substantial  nature  directly  affect- 
ing the  administration  of  the  office  and  af- 
fecting the  rights  and  Interests  of  the  public. 

Having  reached  this  conclusion  as  to  the 
law  of  the  case.  It  becomes  necessary  for  me 
to  restate  the  facts.  The  majority  opinion 
has  omitted  certain  evidence  which  I  think 
is  essential  to  a  proper  determination  of  the 
Issues.  Then,  too,  the  opinion  rather  con- 
tains the  conclusion  of  the  judges  as  to  the 
effect  of  the  evidence  than  an  abridgment 
of  It  Section  4188  of  Kirby's  Digest  pre- 
scribes the  duties  of  the  superintendent,  and 
evidently  contemplates  that  he  shall  devote 
his  whole  time  to  the  discharge  of  the  duties 
of  the  office.  His  duties  are  manifold,  and  a 
certain  degree  of  discretion  must  necessarily 
be  vested  in  him  to  enable  him  to  properly 
discharge  them. 

Appellee  was  elected  superintendent  by  the 
board  of  control  about  the  1st  of  January, 
1916.  During  the  spring  the  members  of  the 
'  board  told  another  physician,  who  was  a  mu- 
tual friend  of  all  parties,  that  appellee  was 
a  good  superintendent  and  his  services  were 
perfectly  satisfactory.  Another  witness  tes- 
tified that  he  had  a  conversation  with  one 
of  the  members  of  the  board  about  the  effi- 
ciency of  appellee,  and  the  member  said  he 
regarded  appellee  as  the  best  man  in  the 
state  for  the  position. 

Early  In  May,  1916,  the  board  called  ap- 
pellee In  and  handed  him  a  paper  demanding 
that  he  remove  certain  members  of  bis  staff 
and  appoint  other  persons,  named  by  them, 
in  their  places,  and  also  that  be  discharge 
certain  other  employes.  Appellee  asked  the 
members  of  the  board  If  they  had  any 
charges  to  make  against  him  personally,  and 
was  told  they  had  not  The  members  of  the 
board  and  appellee  went  to  the  Governor's 
office  and  discussed  the  matter,  and  the  lat- 
ter Insisted  upon  the  changes  suggested  by 
the  board  being  made.  Mo  charge  of  mis- 
conduct was  made  against  any  of  the  per- 
sons whose  removal  was  demanded.  Appel- 
lee refused  to  make  the  changes  suggested 
by  the  board  and  by  the  Oovemor.  After 
several  conferences  the  board  asked  appel- 
lee to  resign,  and  upon  his  refusal  preferred 
charges  against  him,  which  were  served  on 


him  at  11:80  of  the  night  oC  May  25, 1916.  to 
be  beard  the  next  morning  at  10  o'clock.  The 
charges  were  substantially  as  follows:  (1) 
Absenting  himself  from  the  institatlan;  (^ 
falling  to  visit  and  inspect  wards;  (.2)  per- 
mitting autopsies ;  (4)  failure  to  consult  with 
board  with  reference  to  the  employment  and 
discharge  of  employdk 

Through  the  efforts  <rf  mutual  friends  ot 
the  Governor,  the  members  of  the  board,  and 
of  appellee,  a  compromise  was  effected  on 
May  29,  1916.  No  record  was  made  by  the 
board  of  these  charges  or  their  dismissal. 
It  appears  that  the  dlsaension' between  the 
board  and  Dr.  Bledsoe  created  a  spirit  of 
unrest  among  the  employes  and  caused  some 
confusion  in  the  management  and  conduct 
of  the  institution.  Dr.  Bledsoe  testified  that 
to  allay  this  he  made  the  compromise,  be- 
lieving that  by  so  doing  he  was  acting  for 
the  best  Interest  of  the  Institution.  The 
members  of  the  board  told  mutual  friends 
'both  before  and  after  the  compromise  that 
they  had  no  complaints  against  appellee  per- 
sonally, and  were  satisfied  with  his  admin- 
istration of  the  office,  but  that  he  must  make 
the  changes  in  his  staff  and  other  subordi- 
nates suggested  by  them.  Subsequently 
there  was  another  quarrd  between  appellee 
and  the  board  because  appellee  refused  to 
discharge  certain  members  of  his  staff  and 
certain  other  employes.  Appellee  refused  to 
make  the  changes  in  his  staff  and  other  em- 
ployes as  demanded  by  the  board.  At  6 
o'clock  in  the  afternoon  on  June  6,  1916, 
charges  were  again  preferred  against  appel- 
lee, and  he  was'  notified  to  appear  and  an- 
swer them  the  next  morning  at  10  o'doc^ 
The  charges  are  In  substance  as  follows: 
(1)  Failing  to  devote  his  whole  time  to  the 
duties  of  the  office;  (2)  that  he  bad  absented 
himself  from  the  institutlcMi  when  It  was 
his  duty  to  be  there;  (3)  that  he  had  failed 
to  visit  and  inspect  the  wards  as  often  as 
his  duty  required;  (4)  that  he  had  failed  to 
hold  meetings  of  his  staff  as  hia  duty  re- 
quired; (S)  that  he  had  Illegally  permitted 
autopsieB  to  be  held;  (^  that  during  the 
past  few  weeks  be  has  used  his  position  to 
prejudice  the  people  ot  the  state  against  the 
boa^  and  the  Governor;  (7)  dtiarged  with 
official  misconduct  in  giving  to  the  press  hia 
correspondence  with  the  board  concerning 
the  first  disagreement  between  the  board  and 
appellee. 

Counsel  In  their  brief  for  the  board  do 
not  argue  that  there  la  any  testimony  to 
support  charges  numbered  1,  2,  6,  and  7;  but 
inasmudi  as  reference  has  been  made  in 
regard  to  one  of  them  in  the  majority  opin- 
ion, it  has  been  deemed  proper  by  me  to  also 
refer  to  them  as  being  extdanatoty  ot  the 
motives  that  actuated  the  board  Im  ma  king 
the  chargea  In  regard  to  diargea  Nos.  9 
and  7  it  may  be  said  that  during  the  month 
of  May,  while  the  first  quarrel  was  had,  cer- 
tain letters  passed  between  appellee  and  the 
board  which  were  pobllsbed  In  the  news- 
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tMipera.  In  regard  to  charge  No.  1  tbe  evi- 
dence shows  that  appellee  on  one  occasion, 
by  permission  of  the  board,  went  to  Bates- 
Tllle,  Ark.,  on  Saturday  night,  and  was  back 
at  his  poat  on  Monday  morning;  that  on  an- 
other occasion,  he  went  to  Pine  Blnff,  leav- 
ing at  8  p.  m.  and  retamlng  next  day.  He 
was  also  absent  for  one  week  In  New  Or- 
leans. His  absence  at  New  Orleans  was  by 
permission  of  the  board,  and  was  to  attend 
a  conrentlon  where  It  was  thought  he  would 
gather  some  new  and  nsefnl  Ideas  In  regard 
to  running  Institutions  of  this  kind.  This 
was  all  the  evidence  on  these  charges,  and, 
of  course,  counsel  abandoned  them. 

In  regard  to  charge  No.  2  one  of  the  In- 
mates of  the  hospital  testified  that  he  car- 
ried the  mall  to  and  from  the  dty  and  work- 
«d  at  the  telephone  during  the  noon  hour; 
that  he  usually  got  back  from  the  poet  of- 
fice about  10:30  or  11  o'clock  a.  m.  and  4 
o'clock  p.  m.;  that  be  bad  been  doing  this 
for  three  months;  that  be  quite  frequently 
met  Dr.  Bledsoe  going  away  from  the  hospi- 
tal as  he  returned;  that  he  would  frequently 
have  telephone  calls  for  him  at  the  noon 
hour  when  he  was  not  there;  that  some- 
times he  would  meet  him  going  away  about  4 
o'clock  In  the  afternoon.  Dr.  Bledsoe  him- 
self gave  a  reasonable  explanation  of  his  ab- 
sence. He  said  that  It  was  frequently  neces- 
sary for  blm  to  go  to  the  state  capltol  to 
consult  the  board  about  obtaining  supplies  or 
to  be  down  town  on  the  same  business.  He 
also  stated  he  has  on  a  few  occasions  been 
absent  on  personal  business  or  to  go  to  a 
picture  show  with  his  family.  This  Is  all 
the  testimony  on  this  charge  contained  In 
the  record,  and  It  furnished  no  ground  what- 
«ver  for  dismissal.  The  undisputed  evidence 
shows  that  no  autopsies  were  made  except  In 
oases  where  no  one  claimed  the  body  and 
an  autop^  was  necessary  to  determine  the 
cause  of  the  death  of  tiie  deceased.  The 
body  was  then  Interred  In  the  same  manner 
as  other  unclaimed  bodies  where  no  autc^ 
sles  were  held.  The  majority  opinion  does 
not  even  mention  this  charge,  and  I  only 
mention  It  as  tending  to  show  the  board 
was  seeking  any  charge  that  might  afford 
It  a  legal  cause  for  removing  appellee.  It 
was  not  shown  that  the  board  even  objected 
to  autopsies  being  held,  or  asked  appellee 
not  to  hold  them.  This  leaves  for  our 
oonslderation  the  only  two  diarges  that  were 
pressed  by  the  counsel  for  the  board  to  sus- 
tain Its  actioo  In  removing  appellee,  to  wit, 
falling  to  attend  staff  meetings  and  to  visit 
the  wards.  These  are  the  charges  relied  up- 
on by  counsel  to  sustain  the  action  of  the 
t)oard  In  removing  Dr.  Bledsoe.  In  rsgard 
to  the  first  It  may  be  said  that  the  evidence 
shows  that  Dr.  Bledsoe  did  not  attend  cer- 
tain meetings  of  his  staff  dnring  the  month 
preceding  his  removal  by  the  board.  It 
will  be  remembered  that  a  quarrel  commenc- 
ed between  Dr.  Bledsoe  and  the  board  about 
the  Ist  of  May  because  he  would  not  dis- 


charge his  staff  and  other  employes  at  the 
request  of  the  board.  The  hospital  was 
divided  Into  wards  for  the  purpose  of  re- 
ceiving patients,  and  certain  members  of  the 
medical  staff  were  designated  for  each  ward. 
The  Incoming  patient  was  mentally  and  bod- 
ily examined  by  the  physician  whose  duty  It 
was  to  receive  him.  A  stenographer  was  as- 
signed to  the  physician,  whose  duty  It  was  to 
exaitilne  the  patient,  and  his  duty  was  to 
take  down  the  result  of  the  examination. 
A  certain  number  of  stenographers  were  em- 
ployed for  that  purpose.  After  the  quarrel 
betweoi  the  board  and  appellee  beginning 
May  1,  1916t  the  stenographers  quit  or  were 
dlsduuved.  So  during  the  month  of  May 
while  the  dissension  was  hot  between  the 
board  and  Dr.  Bledsoe  satisfactory  stenog^ 
raphers  could  not  be  employed.  The  matters 
taken  down  by  the  stenographers  were  the 
basis  for  the  staff  meetings  which  were  held 
for  the  purpose  of  determining  the  particular 
mental  disease  of  the  patient  and  to  better 
enable  them  to  be  treated.  Dr.  Bledsoe  tes- 
tified that  during  this  time  It  was  impos- 
sible to  employ  satisfactory  stenographers 
and  that  it  would  take  about  a  month  to 
train  to  the  work  stenographers  who  could 
be  employed.  His  testimony  on  this  point 
is  not  contradicted.  It  is  reasonable  and 
consistent,  and  there  was  no  reason  to  dis- 
regard it  unless  testimony  tending  to  dis- 
prove it  was  iDtroduced.  Dr.  Bledsoe's  pri- 
vate office  adjoined  the  room  In  which  the 
staff  meetings  were  held,  and  on  several  oc- 
casions he  did  not  go  into  the  room  where 
the  staff  meetings  were  held  because  he  was 
engaged  in  other  duties  pertaining  to  the  in- 
stitution, having  arranged  with  his  chief 
assistant  to  call  him  in  at  any  time  that  his 
presence  was  required.  The  only  remaining 
question  Is  whether  or  not  he  visited  the 
wards  as  often  as  necessary.  The  testimony 
on  this  question  Is  as  follows: 

There  are  over  2,000  patients  In  the  hos- 
pital and  87  wards.  The  testimony  of  nine 
nurdes  shows  that  Dr.  Bledsoe  seldom  visit- 
ed their  wards.  Their  testimony  is  contra- 
dicted by  the  records  which  are  required  to 
be  kept  on  this  matter,  and  also  by  Dr.  Bled- 
soe, who  testified  that  he  visited  the  wards 
where  his  presence  seemed  to  be  most  re- 
quired, and  that  he  spent  his  whole  time  in 
the  discharge  of  his  official  duties;  that  the 
only  time  he  was  absent  was  when  he  went 
to  see  the  members  of  the  board  about  sup- 
plies or  occasionally  to  take  his  family  to 
see  a  moving  picture  show.  There  are  87 
wards  In  the  institution.  Dr.  Bledsoe  is  only 
charged  with  having  failed  personally  to  vis- 
It  7  of  them.  He  has  eight  assistants.  It  Is 
admitted  in  the  record  that  they  faithfully 
performed  their  duties.  It  was  their  duty 
to  visit  the  wards  to  which  they  were  as- 
signed, and  this,  It  is  conceded,  was  done  by 
them.  It  Is  also  conceded  that  their  duties 
were  performed  in  an  efficient  and  faithful 
manner.     Bvery  ward  was  visited  one  or 
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more  times  eadi  day  by  some  mtoiber  of  bis 
staff.  On  account  of  the  number  of  wards 
and  the  number  of  patients  In  each  ward, 
Dr.  Bledsoe  could  not  rlBit  every  ward  each 
day  and  attoid  to  bis  many  other  oflBdal 
duties.  Hoioe  be  visited  more  frequently 
the  wards  where  his  presence  seemed  to  be 
more  needed.  As  to  the  30  other  wards  It 
Is  not  pretended  that  be  did  not  visit  them 
as  often  as  necessary.  Hence  Dr.  Bledsoe 
could  not  be  discharged  for  falling  to  visit 
these  warda  As  a  makeshift  It  is  shown 
that  he  did  not  visit  the  laundry.  It  was 
the  duty  of  Dr.  Bledsoe  to  see  that  this  de- 
partment was  conducted  as  ttie  law  requires. 
The  man  In  charge  of  the  laundry  testified 
that  Dr.  Bledsoe  never  visited  his  depart- 
ment He  does  testify,  however,  that  he 
conducted  it  as  It  ought  to  be  and  reported 
to  Dr.  Bledsoe.  It  wlU  be  remembered  that 
there  was  a  quarrel  for  nearly  a  month  be- 
fore charges  were  preferred.  It  seems  from 
the  record  that  the  only  complaint  against 
Dr.  Bledsoe  was  that  he  had  not  visited  the 
laundry.  It  seems  that  the  laundry  was  con- 
ducted as  it  should  have  been  done,  and  Dr. 
Bledsoe  should,  of  course,  not  be  discharged 
on  that  account  Dr.  Bledsoe  himself  testi- 
fied that  he  kept  a  general  supervision  over 
the  farm  and  laundry. 

There  is  an  amount  of  ground  around  the 
institntlon  which  is  planted  in  vegetables. 
It  Is  shown  that  Dr.  Bledsoe  did  not  per- 
sonally superintend  the  growing  of  the  vege- 
tables ther^n.  The  farmer  designated  to 
manage  this  bran<A  of  the  institution  testi- 
fied that  the  farm  was  conducted  as  it  ought 
to  be,  and  his  only  complaint  was  that  Dr. 
Bledsoe  did  not  personally  superintend  It  I 
do  not  understand  the  record  to  show  that 
many  of  the  attendants  testified  that  Dr. 
Bledsoe  never  spoke  to  them  at  all  or  that 
much  of  the  testimony  is  to  the  effect  that 
Dr.  Bledsoe's  conduct  towards  the  attend- 
ants was  uncivil  or  discourteous.  There  is 
some  testimony  to  the  effect  that  Dr.  Bledsoe 
was  rude  to  some  of  his  employ^.  He  says 
that  he  is  near-sighted,  and  did  not  Intend  so 
to  be.  His  rudeness,  unless  it  extended  to 
illegality  of  conduct  or  to  oppression  under 
color  of  oflSce,  is  not  ground  for  removal. 
This  is  so  because  the  temperament  of  peo- 
ple is  different  An  apparent  Incivility  may 
be  due  to  poor  eyes,  to  a  preoccupied  mind, 
or  to  a  variety  of  other  unintentional  causes 
on  the  part  of  the  person  charged  with  be- 
ing rude  or  discourteous,  or  It  may  be  the 
result  of  prejudice,  imagination  or  a  vari- 
ety of  other  causes  on  the  part  of  the  person 
alleging  incivility.  It  must  be  remembered 
that  the  quarrel  between  the  board  and  Dr. 
Bledsoe  commenced  about  the  Ist  of  May; 
that'  it  arose  on  account  of  his  refusal  to  dis- 
charge certain  members  of  his  medical  staff 
and  other  subordinates  on  the  demand  of  the 
board;  that  this  quarrel  ctwtinued  until  the 


compromise  was  effected  during  the  latter 
part  of  the  month;  and  that  it  was  revived 
again  in  a  wedc  or  so,  when  Dr.  Bledsoe  re- 
fused to  make  all  the  removals  demanded  by 
the  board.  I  think  that  a  careful  consldera.- 
ti.cn.  at  the  whole  recwd  and  a  Judicial  re- 
view of  it  leads  to  the  conclusion  that  what- 
ever inefficiency  resulted  from  not  bolding 
staff  meetings  or  the  lack  of  doing  other 
things  which  had  been  regularly  ioae  before 
resulted  from  the  unwarranted  demands  of 
the  board  of  Dr.  Bledsoe,  and  that  the  caus- 
es of  removal  designated  in  the  statute  could 
not  result  from  a  situati(m  or  condition 
caused  by  the  board  itself  making  unwar- 
ranted demands  on  Dr.  Bledsoe.  Bach  time 
charges  were  preferred  against  Dr.  Bledsoe 
he  was  given  only  a  few  hours'  notice  to  ap- 
pear and  defend  against  the  charges.  It  may 
be  seriously  doubted  if  sufficient  notice  was 
given  blm  to  meet  the  charges,  but  I  make 
no  point  on  that  I  only  mention  this  In 
connection  with  tbe  other  fticts  to  show  that 
the  board  did  not  act  In  a  very  Judicial 
frame  of  mind,  and  that  the  charges  did  not 
emanate  from  minds  desirous  of  exercising 
calm  and  deliberate  Judgment  in  investigat- 
ing them.  I  think  tbe  whole  matter  result- 
ed from  tbe  quarrel  in  regard  to  the  re- 
moval of  certain  members  of  the  medical 
staff  and  other  subordinates,  and  that  the 
evidence  as  disclosed  by  the  whole  record  did 
not  afford  any  reasonable  ground  for  the 
action  of  the  board  in  removing  Dr.  Bledsoe. 
I  am  authorized  to  state  by  Mr.  Justice 
WOOD  that  he  concurs  In  this  dissent 


LOZAL  PBOTEICTIVH  INS.  CO.  ▼.  WALK- 
BB.     (No.  9.) 

(Supreme  Court  of  Arkansas.    Nov.  27,  1916.) 

1.  Inburakce  ^=»751(1)  —  Fbatkbnai.  Benx- 
nx  Insubancb— NoTicB  or  Dues  — Nkcts- 
srrr. 

In  the  absence  of  a  statute  or  of  any  law  of 
the  society  requiring  notice  as  a  condition  pre- 
cedent to  the  payment  of  dues  which  are  on- 
varying  and  permanent  charges  to  be  paid  at 
fixed  Intervals,  such  notice  is  not  a  prerequisite 
to  a  forfeiture  for  nonpayment  of  the  dues. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  i  1897 ;   Dec.  Dig.  <8=»751(l).l 

2.  Insuraitcx  4=»761(1)  —  Fbaxkrnai.  Bsnx- 
FiT  iNBTTBAnoB— Notice  of  Dues— Custom. 

Though  a  fraternal  benefit  society  is  not 
required  to  give  notice  of  dues,  If  it  adopts  the 
practice  of  doinp  so  and  leads  its  members  to 
believe  that  notice  will  be  given,  it  cannot  de- 
clare a  forfeiture  without  giving  such  notice. 

[Bd.   Note.— For  other  cases,  see  Insurance^ 
(Tent.  Dig.  |  1897;    Dec.  Dig.  «s»761(l).] 

8.  IrSttkancb  4=»819(2)  —  Mutuai,  BxirsnT 
Insubajtok— NonoK  of  Dues— Eviosmce  of 

OUBTOK. 

In  a  suit  on  a  fraternal  boiefit  pdicy,  evi- 
dence Iteld  sufficient  to  warrant  the  Jnry  in 
finding  that  the  society  had  led  the  member  to 
believe  that  notice  of  dues  would  be  given  him 
and  that  no  such  notice  was  given,  so  as  to 
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jnstify  a.  -verdict  for  plaintlfl,  notwiOatandiiiK 
hia  fijlare  to  pay  duea. 

[E<d.  Note.— For  other  caaea,  aee  In'suranceb 
Cent.  Dig.  (  2007;    Dec.  Di«.  <8=»819(2).] 

Appeal  from  Circuit  Conrt,  Olereland  Ooon- 
ty ;  Turner  Butler,  Judge. 

Action  by  Oliarles  L.  Walker  against  tbe 
Lioyal  Protective  Insurance  Company.  Judg- 
ment for  the  plalntlfF,  and  defendant  ap- 
peals.    AfDrmed. 

Bridges  &  Wooldrldge,  of  Pine  Bluff,  for 
api)ellant  Geo.  H.  Holmes,  of  Bison,  for 
appellee. 

SMITH,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  certain  sick  benefits  under 
a  policy  of  insurance  issued  to  him  by  the 
appellant  company. 

In  defense  of  this  suit  it  is  said  that  the 
policy  had  lapsed  by  reason  of  the  nonpay- 
ment of  the  quarterly  dues,  and  that,  while 
tbe  policy  had  been  reinstated,  the  period  of 
Illness  here  sought  to  be  compensated  existed 
within  30  days  of  the  reinstatement,  a  con- 
dition against  any  liability  for  which  tbe 
policy  had  provided. 

Appellee  insists  that  he  bad  the  right  to 
recover  as  a  reinstated  policy  holder ;  but  he 
also  says  that  his  policy  had  never  lapsed. 
Of  course,  if  he  is  right  in  his  last  contention, 
we  need  not  consider  whether  be  Is  also  right 
in  his  first. 

The  policy  or  certificate  of  membership 
recited  that  the  premium  of  |7  was  payable 
quarterly  on  the  first  business  days  of  March, 
June,  September,  and  December  In  each  year, 
and  the  ];)ayment  of  which  appellee  is  said 
to  have  made  default  was  one  due  December 
1,  1913. 

It  is  not  shown  whether  tbe  by-laws  of  tbe 
order  contained  any  provision  for  giving  no- 
tice of  assessments  to  tbe  members ;  but  tbe 
policy  provided,  that  the  premiums  should 
foe  paid  on  the  first  business  days  of  March, 
June,  September,  and  December,  and  also 
provided  that  failure  to  pay  any  premium 
upon  tbe  appointed  day  should  terminate  the 
contract,  except  as  to  any  claim  which  had 
accmed,  but  ttiat  tbe  policy  might  be  re- 
instated by  the  secretary  in  his  discretion, 
snbject  to  all  the  provisions  thereof. 

In  connection  with  bis  application  for 
membership,  appellee  was  given  a  receipt  for 
hia  initial  payment,  wbldi  contained  the 
following  recitals: 

"If  accepted,  your  next  payment  will  be  due 
Decembe",  1913.  Premiums  are  payable  quar- 
terly in  advance  on  or  before  March  Ist.  Jime 
Ist,  September  Is^  and  December  1st,  80  days^ 
notice  being  given." 

In  tbe  letter  to  appellee  notifying  bim  of 
bia  aoceirtance  as  a  member,  written  by  tbe 
■ecretary  of  tbe  insurance  company  for  that 
parpose,  tbe  following  statement  appears: 

"Xoat  quarterly  preminms  will  be  due  on  the 
ilrst  bnsineM  day  of  March,  Jane,  Septemt>er, 
and  December  in  each  year  and  notices  for 
same  will  be  sent  you  thirty  days  in  advance." 


Appellent  not  only  admitted  its  custom  to 
send  this  written  notice,  but  offered  proof 
to  show  that  the  notice  had,  in  fact,  been 
sent  appellee  of  this  particular  payment. 
However,  that  question  was  submitted  to  the 
Jury  under  an  instruction  which  told  the 
Jury  to  find  for  the  company  if  they  found 
such  notice  bad  been  sent 

The  court  gave,  over  appellant's  objection, 
tbe  following  Instruction: 

"The  jory  are  instmcted  farther  that  the  stip- 
ulation requiring  payment  of  premiums  on  the 
dates  mentioned  in  the  policy  is  a  valid  one  and 
binding  upon  the  plaintiff,  unless  tbe  defend- 
ant by  its  conduct  has  waived  its  right  to  in- 
sist upon  a  forfeiture  of  tbe  policy  by  reason 
thereof.  You  are  therefore  instructed  tJmt,  if 
the  defendant  company  by  its  acts  or  conduct 
led  the  plaintiff  to  believe  that  he  would  have 
notice  before  the  maturity  of  his  installments  ot 
the  date  upon  which  they  would  fall  due,  and 
plaintiff  relied  u^on  it  to  give  said  notice,  and 
the  defendant  failed  to  noti^  plaintiff  before 
the  installment  falling  due  on  December  1st 
became  due,  and  that  as  soon  as  he  was  notified 
that  said  installment  was  due  he  immediately 
remitted  therefor,  and  defendant  received  and 
accepted  said  remittance  in  payment  of  the  'call' 
or  installment  due  December  1,  1913,  then  it  is 
liable,  and  yonr  verdict  should  be  for  tbe  plain- 
tiff." 

llie  correctness  of  this  instruction  presents 
the  controlling  question  in  the  case. 

[1]  In  the  case  of  Haynes  v.  Masonic  Ben- 
efit Ass'n,  98  Ark.  421,  136  S.  W.  187,  Ann. 
Gas.  1912D,  697,  it  was  said: 

"But,  in  the  absence  of  a  statute  or  any  law 
of  the  society  requiring  notice  as  a  condition 

Srecedent  to  the  payment  of  dues,  and  where  the 
ues  are  unvarying  and  permanent  charges  to 
be  paid  at  fixed  and  regular  intervals,  then  a 
member  failing  to  pay  such  dues  at  the  time 
prescribed  therefor  becsmes  delinquent  and  los- 
es his  standing  and  the  right  to  insurance  bene- 
fits." 

[2]  We  adhere  to  tbe  doctrine  of  that  case. 
But  It  is  also  settled  that  an  insurance  com- 
pany, in  declaring  a  forfeiture,  must  not  mis- 
lead its  members,  and,  although  it  may  not 
be  required  to  give  notice  of  payments,  yet, 
if  it  adopts  tbe  practice  of  doing  so,  and  leads 
its  members  to  believe  this  notice  will  be 
given,  it  cannot  declare  a  forfeiture  without 
giving  notice  of  tbe  assessment,  or  without 
previously  advising  its  members  who  Itave 
relied  upon  receiving  notice  that  that  cust<Hn 
will  be  discontinued.  N.  T.  Life  Ins.  Co.  v. 
Eggleston,  96  D.  S.  672,  24  L.  Ed.  SCI ;  Dis- 
trict Grand  Lodge  v.  Pratt.  96  Ark.  614,  132 
B.  W.  998;  Joyce  oa  Insurance,  i  1332;  May 
on  Insurance,  |  356;  Bacon  on  Ben.  Socie- 
ties, H  360,  362,  432;  Hartford  Ufe  Ins.  Co. 
V.  Hyde,  101  Tenn.  396,  48  S.  W.  968,  and 
cases  there  cited. 

In  the  la8t-«ited  case  tbe  authorities  on 
tills  subject  are  reviewed  in  an  opinion  by 
Mr.  Justice  McAllster  of  the  Supreme  Court 
of  Tennessee  in  which  he  quoted  from  Cook 
on  Life  Insurance,  p.  160,  a  statement  of  the 
law  to  tbe  effect  that,  if  the  time  and  amount 
of  dues  are  due  and  payable  at  stated  times, 
the  mere  usage  of  giving  notice  cannot  oper- 
ate as  a  waiver  of  tbe  oompany'a  il(bt  to 
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demand  prompt  payment  and  to  enforce  a 
forfeiture  where  there  was  default  of  such 
notice;  It  being  said  by  that  writer  that 
such  usage  in  no  way  contemplates,  as  a 
time  of  payment,  a  time  later  than  that  fixed 
by  the  contract,  but,  on  the  contrary,  rather 
indicates,  by  way  of  reaffirmance,  the  original 
agreement  that  the  time  shall  be  exactly  aa 
fixed,  and  that  the  practice  of  giving  notice, 
even  when  It  has  grown  into  a  fixed  custom, 
is  nothing  more  than  a  mere  reminder  of  the 
obligation  of  the  insured.  This  statement 
of  the  law  is  disapproved  by  the  learned 
Justice  who  wrote  that  <H>inion,  and  is  stated 
u>  oe  against)  the  weight  of  authority  as 
shown  by  the  cases  and  the  authorities  there 
cited,  and  the  court  there  approved  an  in- 
struction substantially  similar  to  the  one  set 
out  in  this  opinion. 

[3]  The  evidence  h^re  is  legally  sufiBcient 
to  support  the  Jury's  verdict  under  the  in- 
struction. Appellee  testified  that  he  did  not 
receive  any  notice  prior  to  December  1st,  but 
that  the  first  and  only  notice  which  he  did 
receive  in  regard  to  this  payment  was  one 
advising  him  that  his  policy  had  lapsed  and 
stating  the  conditions  upon  which  he  could  be 
reinstated.  Apiiellee  immediately  responded 
to  this  notice  by  signing  the  required  certifi- 
cate as  to  the  condition  of  his  health  and  re- 
mitting the  premium  whidb  he  should  have 
paid  by  or  before  December  Ist.  The  letter 
inclosing  the  remittance  was  received  at  the 
home  ofllce  of  the  company  on  December  16, 
1913.  The  custom  of  giving  the  notice  is  un- 
disputed, and  the  promise  to  continue  to  do  so 
is  contained  in  the  notification  of  appellee's 
acceptance  as  a  member,  and  his  reliance 
upon  this  promise  was  established  by  his  own 
evidence. 

Finding  no  error,  the  Judgment  is  affirmed. 


PABSONS  T.  BUSS  et  aL    (No.  266.) 
(Supreme  Court  of  Arkansas.    Nov.  20,  1016.) 
Befobmatton    of   Instbukents   ®=>46(8)    — 

MOBTOAOKS— DkOBEX  OF  FBOOF. 

Orders  for  the  reformation  of  mortgases  are 
not  made  upon  a  mere  preponderance  of  the 
evidence,  but  only  where  the  ^roof  is  clear,  un- 
equivocaX  and  convincing. 

[Bd.  Note. — For  other  cases,  see  Beformatlon 
Of  Ihstniments,  Cent  Dig.  H  167,  168,  179; 
Dec.  Dig.  <S=>45(8).] 

Appeal  from  Oarroll  CSiancery  Oourt;  T. 
H.  Humphreys,  Chancellor. 

Suit  by  Daniel  T.  Parsons  against  George 
W.  Buss  and  others.  From  a  decree  dismiss- 
ing a  supplemental  bill  for  want  of  equity', 
plaintiff  appeals.    Decree  affirmed. 

Ohas.  D.  James,  of  Eureka  Springs,  for  ap- 
pellant O.  A  Fuller,  of  Eureka  Springs,  for 
appellees. 

SMITH,  3.  Appellant  loaned  appellees  $10,- 
000,  and,  as  security  for  the  loan,  took  a 


mortgage  on  certain  lands  known  as  Blk 
ranches  No.  1  and  No.  2.  When  the  loan  ma- 
tured appellees  were  nnable  to  pay,  and  It 
was  agreed  that  in  its  satisfaction  a  deed 
should  be  made  appellant  to  the  lands  de- 
scribed in  the  mortgage  This  was  done,  bnt 
in  the  preparation  of  the  deed  there  was  an 
omission  of  40  acres  of  the  land  described 
in  the  mortgage.  This  suit  was  brought  to  re- 
form this  deed.  Appellees  admitted  the  exist- 
ence of  this  mistake,  but  in  their  cross-com- 
plaint alleged  an  agreement  with  appellant  to 
sell  said  lands  and  with  the  proceeds  of  said 
sale  to  satis^  the  mortgage,  and  tliat  appel- 
lees should  have  any  lands  lonainlng  unsold 
after  the  mortgage  had  been  satisfied.  The 
court  found  for  appellant  upon  this  feature 
of  the  case  and  decreed  accordingly,  and  no 
appeal  has  been  taken  from  that  order.  Ap-  ! 
pellant  filed  a  supplemental  bUl,  however,  in 
which  he  alleged  that  the  mortgage  itself  was 
erroneous,  in  that  it  bad  been  agreed  that 
certain  lands  should  be  Included  wldch  were 
in  fact  omitted. 

Much  proof  was  taken,  a  large  part  of 
which  has  but  little  probative  value  except 
as  tending  to  establish  certain  drcomstances 
from  the  existence  of  which  an  agreement  to 
include  other  lands  in  the  mortgage  would  be 
inferred. 

The  court  adjudged  the  issues  raised  in 
the  supplemental  bUl  in  favor  of  appellees, 
and  dismissed  this  bill  for  want  of  equity, 
and  adjudged  that  each  party  should  pay 
half  the  costs.   Appellant  alone  has  appealed. 

The  mortgage  was  dated  January  1,  1913, 
and  embraced  1,685  acres  of  land  hi  Carroll 
county,  and  86  elk.  An  abstract  of  the  title 
to  the  land  was  furnished,  and  the  lands 
there  described  were  described  in  the  mort- 
gage, but  it  was  discovered  that  Mrs.  Buss, 
who  owned  the  lands  mortgaged,  also  owned 
140  acres  of  additional  land. 

The  gist  of  appellant's  contention  la  that 
it  was  represented  to  him  that  the  mortgage 
should  include  all  the  lands  owned  by  Mrs. 
Buss,  and  that  the  descriptions  furnished  did, 
in  fact,  include  all  the  lands,  but  that  she 
owned  other  lands  which  were  not  included 
in  the  mortgage,  and  the  lands  omitted  were 
the  most  valuable  of  all  the  lauds.  Appellant 
admits,  however,  that  it  was  agreed  the  home 
and  a  smaller  piece  of  ground  adjacent  there- 
to should  be  excluded.  While  there  la  much 
evidence  in  the  case  which  was  comi)etent  as 
tending  to  support  appellant's  contention,  the 
parties  themselves  are  the  principal  wit- 
nesses, and  tlieir  evidence  is  in  irrecondlable 
conflict 

The  court  made  a  finding  that  althongii 
Buss  might  liave  made  ftdse  r^resentatlons 
about  the  land  to  be  included  in  the  mort- 
gage, and  which  had  been  included  therein, 
yet  such  representations  were  made  without 
the  knowledge  or  authority  of  Mrs.  Buss, 
who  owned  the  land.    There  was  also  a  find- 
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Ing  to  tbe  effect  tbat  appellant  bad  been  guil- 
ty of  laches  in  the  prosecution  of  tMa  suit. 
This  finding  was  based  upon' a  consideration 
of  the  fact  that  appellant  had  conveyed  to 
one  Senter  the  larger  portion  of  the  land,  and 
had  thereby  placed  It  beyond  the  power  of 
Mrs.  Boss  to  redeem  from  the  mortgage  if  a 
reformation  was  ordered.  Senter  purchased 
1,300  acres  of  the  land,  and  the  court  fonnd 
that  the  money  received  from  the  sale  of  the 
land  by  appellant  and  the  value  of  the  part 
remaining  unsold  was  such  that  ai^ellant 
bad  sustained  no  material  damage.  There 
was  also  a  general  finding  that  there  was  no 
equity  in  the  supplemental  bill,  and  it  was 
therefore  dismissed. 

We  approve  tbe  general  finding,  and  we.  do 
so  upon  tbe  ground  that  the  proof  is  not  le- 
gally sufficient  to  warrant  the  court  to  direct 
the  reformation  of  tbe  mortgage.  Such  or- 
ders are  not  made  upon  the  mere  preponder- 
ance of  the  evidence.  Something  more  is  re- 
quired, and  tbe  order  is  only  made  where 
tbe  proof  is  clear,  unequivocal,  and  convinc- 
ing, and,  while  we  will  not  protract  this  opin- 
ion by  a  recitation  of  the  various  bits  of  evi- 
dence upon  which  tbe  parties  rely  to  sustain 
tlieir  contentions,  we  do  not  feel  that  cer- 
tainty which  should  exist  to  decree  the  ref- 
ormation of  tbe  mortgage.  See  D.,  K.  &  S.  R. 
B.  C3o.  V.  M.  &  N.  A.  E-  R.  Co.,  104  Ark.  475, 
149  S.  W.  60,  and  cases  therein  dted. 

The  decree  of  tbe  court  denying  that  relief 
will  be  affirmed. 


MAT  &  ELU8  CO.  y.  FARMERS'  UNION 

MBROANTILB  CO.     (Na  6.) 
(Supreme  Court  of  Arkansas.     Nov.  27,'  1916.) 
Saucs  <S=»368(1)— Rbuedies  or  Skllbr-^Ac- 

TION  FOB  PbIOI— EVIOKRCIi. 

In  suit  to  recover  a  balance  due  on  a  bill 
for  merchandise,  where  defendant's  testimony 
showed  that  an  alleged  shortage  in  the  goods 
delivered  was  not  discovered  until  about  a 
month  after  the  goods  were  received,  because 
they  were  not  taken  out  of  the  box  for  that 
time,  the  court  properly  exclnded  the  testimony 
«f  one  of  plaintiffs  officers  that  plaintiff  sent 
an  invoice  to  defendant,  and  that  there  was 
printed  on  it  "all  claims  or  any  objections  to 
this  bill  must  be  made  within  ten  days,"  aa 
the  invoice  was  not  the  contract  of  sale  between 
the  parties,  but  merely  a  list  of  the  goods,  with 
the  prices  charged  set  opposite  each  item. 

[Ed.  Note. — For  other  cases,  see  Sales,  CenL 
Dig.  i§  1049,  1054;  Dec.  Dig.  «=3358(1).] 

Appeal  from  Circuit  Court,  Lafayette 
County;  Geo.  R.  Haynie,  Judge. 

Suit  by  tbe  May  &  EUis  Company  against 
tbe  Farmers'  Union  Mercantile  Company. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Judgment  affirmed. 

See,  also,  179  B.  W.  490. 

D.  Ii.  King,  of  liewlsTille,  for  appelant 

HART,  J.  Appellant  sold  to  appeUee  a  bill 
of  merchandise  and  sued  it  to  recover  tbe 
balance  alleged  to  be  due.    AppeUee  admit- 


ted that  it  bought  tbe  bill  of  goods  from  ap- 
pellant, but  alleged  that  api>ellant  bad  not 
shipped  certain  articles  of  tbe  value  of  j$130.- 
3^  and  refused  to  pay  for  the  Items  which 
It  claims  were  not  shipped. 

The  testimony  on  the  part  of  appeUee  tend- 
ed to  show  tbat,  on  account  of  a  change  In 
its  business,  tbe  goods  were  not  taken  out  of 
the  box  In  which  they  were  shipped  until 
about  a  month  after  their  receipt,  and  that 
for  this  reason  the  shortage  was  not  dis- 
covered. As  soon  as  the  shortage  was  dis- 
covered, appeUee  gave  to  appeUant  notice 
thereof  This  was  substantiaUy  tbe  same 
testimony  as  that  introduced  on  tbe  former 
trial  of  tbe  case,  when  tbe  court  directed  a 
verdict  in  favor  of  appellee.  Tbe  Judgment 
was  reversed  on  that  account.  See  May  & 
ElUs  Co.  V.  Farmers'  Union  Mercantile  Co., 
179  S.  W.  490.  Upon  a  retrial  of  tbe  case 
under  proper  InstructicaiB  from  the  court, 
tbe  jury  returned  a  verdict  In  favor  of  ap- 
peUee, and  tbe  case  Is  here  on  appeal. 

The  only  grounds  of  reversal  reUed  ui>on 
by  appellant  is  tbat  the  court  erred  In  ex- 
cluding certain  testimony  from  the  Jury.  Ap- 
pellant offered  to  prove  by  one  of  Its  officers 
that  it  sent  an  Invoice  of  the  shipment  to  ap- 
pellee and  that  there  was  printed  on  it  tbe 
following,  "AU  claims  or  any  objections  to 
this  bUl  must  be  made  within  ten  days." 
AppeUee's  own  testimony  showed  that  tbe 
alleged  shortage  was  not  discovered  until 
about  a  month  after  the  goods  were  receiv- 
ed and  tbat  no  objection  to  tbe  bill  was  made 
untU  that  time.  The  court  did  not  err  in 
excluding  the  testimony.  Olie  invoice  was 
not  tbe  contract  of  sale  between  the  parties. 
Tbe  contract  of  sale  had  been  made  before 
tbat  time.  The  invoice  was  only  a  list  of  the 
goods  shipped  with  tbe  prices  set  opposite 
each  item. 

Therefore  the  Judgment  wlU  be  affirmed. 


DALX  V.  ABKADELPHIA  MIDUNO  CO. 

et  aL    (No.  2.) 

(Supreme  C!ourt  of  Arkansas.    Nov.  27,  1916.) 

1.  Mechanics'  Likns  €=>281(^  —  Oontbaot 

WITH    OWNEB— AOKNCT   IT>B   ()wint»— SuFFl- 
CIENOT  or  EVIDKNCB. 

In  suit  to  enforce  mechanics'  and  material- 
men's Uens,  evidence  held  insufficient  to  warrant 
finding  that  the  owner's  agent  to  look  after  the 
property,  or  the  occupant  thereof,  had  author- 
ity from  the  owner  to  order  repairs. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Ont  Dig.  S  670;   Dec.  Dig.  i8=9281(3).] 

2.  Mechanics'  Libnb  4=s>72— Gontbaot  with 
Owner's  AoENiv-AtiTHoaiTT— Statute. 

Under  Eirby's  Dig.  |  4970,  providing  that 
any  person  who  shaU  perform  work  or  furnish 
materials  under  or  by  virtue  of  any  contract 
with  the  owner  or  his  agent  shall  have  a  lien, 
where  the  contract  is  made  with  an  agent  to 
have  work  done  and  material  furnished,  to  bind 
the  owner  of  the  premises  it  is  essential  that 
the  agent  have  authority, 

[Ed.   Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  86;  Dec  Dig.  <S=37Z] 
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3.  Mechanics'  Lncns  ^s>27d— AuTHORnr  ot 
Owner's  Aoeni^-Bubden  of  Pboof. 

In,  8uit  to  enforce  mechanics'  and  material- 
men's UenB  aeainst  premises  which  the  claim- 
ants contended  an  agent  of  the  owners  was  au- 
thorized to  order  repsired,  the  burden  of  proof 
was  on  the  claimants  to  show  that  the  agent 
was  such,  and  acted  within  the  scope  of  his  au- 
thority when  he  authorized  the  occupant  of  the 
premises  to  make  improvements. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  IS  66S,  6Sd;  Dec  Dig.  «=> 
279.] 

4.  Mechanics'  Ljbns  4=s72  —  Consent  of 
Owner— Agent— SooPB  of  Adthobitt— K»- 
PAiBS  ON  Realty. 

Where  the  owner  of  realty  authorized  an 
agent  to  "look  after  the  property  and  dose  the 
deal"  for  its  sale  to  a  party  in  possession,  au- 
thorizing the  occupant  to  order  improvements 
costing  $500  or  $600  to  enable  him  to  make  a 
loan  to  pay  the  price,  was  not  within  the  real 
or  apparent  scope  of  the  agent's  authority,  nor 
within  bis  implied  authority. 

[E3d.  Note.— For  other  cases,  see  Medianics' 
Liens,  Cent  Dig.  {  80;   Dec.  Dig.  <S=>T2.] 

5.  Pbincepal  and  Aoewt  *=»12S(1)— Authob- 
mr— Proof. 

The  authority  of  an  agent  cannot  be  estab- 
lished by  the  mere  fact  that  the  person  claiming 
such  authority  has  exercised  it,  and  it  must  be 
shown  by  positive  proof,  or  by  circumstances 
justifying  tJbe  inference,  that  the  principal  had 
assented  to  the  acts  of  the  agent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  420;   Dec.  Dig.  «=>I23(1).] 

6.  Pmnoipai,  and  Agent  «=»21  —  Proof  aw 
Relation— Declarations  of  Aoent. 

While  the  relation  of  principal  and  agent 
cannot  be  proved  by  the  declarations  of  the 
agent  it  may  be  established  by  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  I  39;   Dec  Dig.  «=s2l.] 

7.  Mechanics'  Liens  «=>7!K1)  —  Improve- 
ments—Authoritt  from  Ownxrt— Knowl- 
edge AND  Consent. 

Knowledge  on  the  part  of  the  owner  of  real- 
ty that  a  party  was  in  possession  and  making 
improvements,  and  his  consent  to  and  approval 
of  such  improvements,  did  not  establish  the  fact 
that  the  owner  authorized  improvements  to  be 
made  for  bis  benefit 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  106,  104;  Dec.  Dig.  <Sss> 
76(1).) 

8.  Mechanics'  Liens  4s»6— Creation  aito 
Enforcement. 

liens  of  mechanics  and  materialmen,  being 
creatures  of  statute,  must  be  perfected  and  en- 
forced according  to  its  provisions. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  3,  5;   Dec.  Dig.  «=»5.] 

9.  Mechanics'  Liens  9=>72  —  Ebtoffel  of 
Owner. 

Where  the  owner  of  premises  in  Arkansas 
lived  in  Texas,  and  was  several  hundred  mUes 
away  when  lien  claimants,  ignorant  of  his  title, 
furnished  material  and  did  work  in  improving 
the  premises  under  contracts  made  with  the  oc- 
cupant, who  had  a  contract  with  the  owner  to 
buy,  the  owner  was  not  estopped  to  deny  the 
title  or  the  authority  of  the  occupant  to  order 
the  improvements,  on  the  ground  that  an  own- 
er who  stands  by  and  expressly  consents  to  or 
silently  acquiesces  in  contracts  for  improvements 
made  by  one  who  claims  to  be  his  agent,  or  by 
one  who  represents  himself  to  be  the  owner,  is 
estopped  from  denying  the  agency  or  setting  up 


his  title  to  the  infury  <A  those  who  have  been 
misled. 

[Ed.  Not&— FoV  other  cases,  see  Mechanic^ 
Liens,  Cent  Dig.  {  86;    Dec  Dig.  «=>72.] 

10.  Meohaniob'    Liens   <g=»277(l)— AppkaI/— 

Immaterial  Issue. 
In  suit  to  enforce  mechanics'  and  material- 
men's liens  ^gainst  property  whidi  was  improv- 
ed on  order  of  the  occupant  who  had  a  contract 
with  the  owner  to  buy,  the  issue  of  title,  as  be- 
tween Uie  owner  and  the  occupant,  and  as  to 
whether  the  owner  complied  with  his  contract 
to  furnish  warranty  deed  and  abstract  of  title, 
was  immaterial. 

[Ed.  Note.— Ftor  other  caaes^  see  Mechanics' 
Liens,  Cent  Dig.  {  646;   Dec  Dig.  «=>277(1).] 

Appeal  from  Clark  Ohanoeiy  Court;  Jas. 
D.  Shaver,  Chancellor. 

Suit  by  the  Arkadelpbla  Milling  Company 
and  others  against  T.  J.  Daly  and  R.  A. 
Roberson.  From  a  decree  for  plaintiffs, 
Daly  appeals.  Judgment  reversed,  and  com- 
plaints dismissed  for  want  of  equity. 

On  September  21,  1914,  the  appellant,  T, 
3.  Daly,  and  his  sister  executed  a  deed  con- 
veying a  certain  lot  upon  which  a  dwelling 
house  was  situated  in  the  town  of  Arkadel- 
phla.  Ark.  The  consideration  named  in  the 
deed  of  conveyance  was  $820,  to  be  paid  on 
or  before  June  16,  1915.  The  deed  was  plac- 
ed In  escrow  in  a  local  bank  at  Aikadelphla, 
and  the  grantee,  R.  A.  Roberson,  was  given 
possession  with  the  nnderstandlng  that  he 
was  to  pay  an  amount  equal  to  8  per  cent, 
interest  on  the  $820.  When  Roberson's  note 
for  $820  became  due  in  June,  1916,  he  did  not 
pay  the  purchase  price,  or  any  part  thereof, 
and  asked  Daly  to  extend  the  time  for  sncfa 
payment  until  September,  1916,  which  re- 
quest Daly  granted. 

Betwem  June  and  September,  1916,  Rob- 
erson bought  lumber  from  the  Ariiadelphla 
Milling  Company  and  hardware  from  the 
Oraves  Hardware  Company,  and  employed 
C.  D.  Oregory,  a  carpenter,  and  had  cer- 
tain repair  work  done  on  the  house.  Rober- 
son did  not  pay  these  parties  for  the  ma- 
terial and  labor,  and  they  Institnted  this  suit 
against  Roberson  and  Daly  tos  the  amounts 
claimed  by  them,  and  asked  that  the  same 
be  declared  a  lien  upon  the  house. 

Daly  answered,  setting  up  that  the  deed 
from  himself  and  his  sister  to  Roberson  had 
never  been  delivered  to  Roberson,  but  was 
placed  In  the  Citizens'  National  Bank  in 
escrow,  to  be  held  until  June  1,  1916,  when 
the  deed  was  to  be  delivered  to  Roberson 
upon  hia  paying  to  the  bank  the  sum  of 
$820;  that  Roberson  was  given  immediate 
possession  of  the  property,  and  upon  Us  re- 
quest permission  was  granted  bim  to  make 
certain  repairs  thereon  upon  his  own  re- 
sponsibility, but  that  no  authority  was  givw 
him  by  the  owners  to  make  the  repairs  on 
their  account,  and  that  he  did  not  act  for 
them  as  agent  in  buying  the  material  and 
having  the  work  done;  that  the  owners  ex- 
tended the  time  for  Roberson  to  make  the 
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payment  from  June  1st  to  September;  and 
that  Roberson  having  failed  to  pay  for  the 
property  In  September,  the  deed  waa  with- 
drawn from  escrow. 

Roberson  answered,  admitting  the  pur- 
chase of  the  materials  and  the  performance 
of  the  labor  under  contracts  made  with  him, 
and  averring  that  he  went  Into  possession 
for  the  purpose  of  improving  the  property, 
BO  that  he  could  get  a  loan  on  the  property 
with  which  to  pay  Daly,  and  alleged  that 
Daly  knew  that  he  was  making  the  improve- 
ments In  order  to  apply  for  a  loan  with 
which  to  pay  Daly;  that  the  improvements 
were  placed  on  the  property  with  the  con- 
sent and  knowledge  of  Daly.  He  farther 
alleged  that  when  he  entered  into  the  con- 
tract with  Daly  for  the  purchase  of  the 
property,  it  was  understood  that  Daly  would 
furnish  him  an  abstract  showing  perfect 
title;  that  Daly  failed  to  comply  with  his 
contract  In  this  respect,  and  for  that -reason 
he  was  not  able  to  pbtain  the  loan. 

Roberson  testified.  In  substance,  as  fol- 
lows: That  he  entered  into  the  contract 
for  the  purchase  of  the  property  with  one 
J.  D.  Townsend, .  whom  he  understood  to 
be  the  agent  of  Daly.  Townsend  was  also 
representing  Roberson  in  endeavoring  to  se- 
core  a  loan  on  the  property,  and  at  Town- 
send's  request  partly  Roberson  had  the  work 
done.  The  reason  the  trade  between  himself 
and- Daly  was  not  closed  was  on  account  of 
some  dispute  with  reference  to  a  part  of 
the  lot,  being  a  strip  of  ground  on  the  north 
side  of  the  lot  10  feet  wide  and  110  feet 
long,  that  was  claimed  by  a  Mr.  Cleveland. 
Boberson  did  not  know  about  this  claim  un- 
til he  had  let  the  contract  for  the  repair 
work  and  it  was  nearly  completed.  When 
he  noticed  the  abstract  showed  this  defect 
be  wrote  to  Daly  about  it,  and  finally  Daly 
came  to  Arkadelphla  and  they  tried  to  set- 
tle it,  but  could  not.  The  deed  was  not  to 
be  delivered  to  Roberson  untU  the  note  was 
taken  up.  Roberson  regarded  Townsend  as 
Dr.  Daly's  agent  in  efTectlng  the  sale  of  the 
I>roperty,  and  felt  that  ih  speaking  to  Town- 
send  he  was  speaking  to  Daly,  because  Town- 
send  represented  to  witness  that  he  was 
Daly's  agent  The  improvements  were  put 
upon  the  property  with  the  approval  and  con- 
sent of  Daly  and  Townsend.  Witness  would 
not  have  put  the  improvements  there  with- 
out their  consent  Witness  supposed  that 
Daly  and  his  sister  had  a  perfect  title  or 
they  would  not  be  selling  the  lot  He  cau- 
tioned Daly  about  the  abstract  in  every  let- 
ter that  he  wrote,  and  also  informed  him 
that  witness  would  have  to  borrow  the 
money  to  pay  the  note,  and  that  it  would 
require  an  absolute  title.  He  exhibited  a 
letter  written  to  Dr.  Daly,  at  Palmer,  Tex., 
in  which  he  informed  Daly  that  it  would  be 
satisfactory  for  him  to  execute  deed  and 
deposit  the  same  with  the  Citizens'  National 
Bank  of  Arkadelphla,  together  with  a  bona 
fide  abstract,  conveying  perfect  title,  and 


note  of  witness  payable  Jane  15,  1915.  In 
this  letter  he  informed  Daly  that  he  would 
be  compelled  to  borrow  at  least  part  of  the 
money  with  which  to  handle  the  note  when 
it  matured,  saying: 

"Therefore,  we  cannot  be  too  particular  in  the 
matter  of  making  sure  of  a  perfect  title." 

He  concludes  the  letter  by  saying: 
"If  we  are  to  deal  at  all,  it  will  have  to  be 
done  at  once  as  I  contemplate  considerable  im- 
provement of  this  property  so  that  it  will  prove 
an  attractive  rental  proposition." 

Daly  replied  to  this: 

"I  am  perfectly  willing  to  have  my  wife,  sis- 
t«r  and  her  husband  to  sign  the  deed  with  me 
so  as  to  make  you  a  clear  title  to  the  house  and 
lot,  and  if  you  wish  you  can  begin  your  im- 
provements at  once,  as  it  wUl  take  some  time 
to  make  yon  a  deed  as  yon  request." 

In  answer  to  Daly'a  letter,  Roberson, 
among  other  things,  said: 

"I  am  perfectly  willing  that  you  shall  have 
the  time  necessary  for  the  deed  to  be  forward- 
ed to  California  for  Mrs.  Slade's  signature  after 
you  and  your  wife  have  signed  the  same.  In 
the  meantime,  acting  upon  the  suggestion  as  per 
your  letter,  I  shall  take  possession  of  the  place 
and  begin  my  improvements." 

Townsend  testified  that  he  was  Dr.  Daly's 
agent  "in  looking  after  this  property  at  Arka- 
delphla and  closing  the  deal."  As  such  agent 
he  authorized  Roberson  to  go  Into  possession 
of  the  property  and  make  the  improvements. 
Daly  knew  that  Roberson  was  in  possession 
and  making  the  improvements,  and  approved 
of  it.  As  a  part  of  the  contract  Daly  was  to 
give  Boberson  a  perfect  title  to  the  lot  and  an 
abstract  tdiowlng  that  Witness,  as  agent  of 
Daly,  knew,  and  Daly  also  knew,  that  Rober- 
son expecteid  to  get  the  money,  or  part  of  the 
money,  on  the  property  by  borrowing  it  from 
a  loan  company.  Roberson  was  not  able 
to  get  the  money  because  of  a  defect  in  the 
title.  Witness  took  that  matter  up  with  Dr. 
Daly.  Daly  did  not  have  the  alleged  defect 
In  the  title  removed,  and  that  stopped  the 
trade  and  prevented  Roberson  from  carrying 
out  his  part  of  the  contract  Witness  exhibit- 
ed with  his  d^>osition  a  letter  that  he  re- 
ceived from  Daly,  which  witness  construed 
as  giving  witness  more  authority  than  simply 
closing  the  deal.  The  letter  was  received  by 
witness  while  the  deal  was  pending  for  the 
sale  of  the  property  to  Roberson.  It  reads 
as  follows: 

"I  will  be  glad  if  you  would  look  into  the 
title  of  this  lot  which  he  is  to  put  up  as  security, 
as  you  are  my  agent  I  don't  think  it  necessary 
foe  me  to  have  my  attorney  there  to  look  after 
the  papers,  as  I  am  sure  you  will  look  to  my 
interest  to  the  premises.  It  will  be  all  right 
for  Mr.  Roberson  to  improve  the  place,  as  we 
are  dealing  in  good  faith,  and  I  am  sure  be  is." 

Other  letters  which  passed  between  Daly 
and  Townsend  after  the  deed  was  executed 
and  deposited  in  escrow  were  read  In  evi- 
dence. In  one  of  these  letters  Townsend  in- 
forms Daly  that  he  could  loan  Roberson 
$2,500  on  his  home  place  and  the  one  he  was 
getting  from  Daly,  which  would  enable 
Roberson  to  pay  his  note  in  the  bank  to  Daly. 
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In  one  of  Townsend's  letters  to  Daly  while 
the  negotiations  were  pending  he  states: 

"Mr.  Roberson  let  the  contract  yesterday  to 
one  of  our  local  carpenters  to  have  about  $500 
or  $600  worth  of  improyements  done  on  the  little 
house  be  got  from  yoa.  He  came  to  see  me  be- 
fore closing  the  contract  and  wanted  to  know  if 
there  were  reasonable  possibilities  of  the  loan- 
ing company  placing  on  a  loan  of  $1,000  when 
completed,  and  I  told  him  that  I  felt  sore 
there  were.  The  contract  calls  for  the  work  to 
be  completed  within  fifteen  days,  and  I  suppose 
note  will  be  paid  soon  after  tiie  completion." 

In  one  of  the  letters  written  by  Townaend 
to  Daly  after  the  deed  and  abstract  had  been 
deposited  in  the  bank  Townaend  Informed 
Daly  that  Roberson  was  complaining  "about 
Mr.  Cleveland  claiming  the  right  to  use  10 
feet  across  the  property" ;  and  in  this  letter 
TOwnsend  states  that,  "the  abstract  shows 
that  this  alley  is  on  the  property  Just  north" 
of  Daly's  lot.  And  Townsend  further  states 
that  be  (Townsend)  does  not  believe  that 
Cleveland  can  hold  the  alley,  but  that  Rober- 
son will  not  dose  the  deal  until  the  matter 
Is  settled,  and  Townsend  asks  what  he  must 
do.  In  answer  to  this  letter  Daly  wrote 
Townsend  as  follows: 

"Please  see  Mr.  RoberscHi  and  if  he  will  not 
close  the  deal  as  per  contract  instruct  the  bank 
to  send  me  my  deed.  If  the  bank  refuses  to 
send  my  deeds  wire  me  at  once." 

In  answer  to  this  letter  Towndend  wrote 
Daly  that  he  had  seen  Roberson,  and  that 
Roberson  advised  that  there  had  been  no 
settlement  for  materials  and  labor  on  the 
house,  and  that  the  laborers  and  material- 
men would  Immediately  file  liens  against  the 
property  unless  there  was  a  satisftictory  set- 
tlement, and  urging  Daly,  before  having  the 
deed  in  escrow  returned  to  him,  to  take  time 
and  adjust  his  differences  with  Roberson  as 
to  the  abstract  of  title  In  order  to  avcM  legal 
procedure. 

Daly  testlfled  that  Mr&  Laura  Butler  was 
his  agent  at  Arkadelphla,  and  that  she  turn- 
ed over  the  place  to  J.  D.  Townsend  to  sell 
upon  the  terms  already  stated;  that  Towns- 
end  had  no  authority  to  act  as  his  agent,  ex- 
cept in  the  sale  of  the  property.  He  gave  no 
one  any  authority  to  improve  the  property 
whatever  as  his  agent.  He  received  a  letter 
from  Townsend,  stating  that  Roberson  had 
found  a  flaw  in  the  title  and  would  not  t^ke 
the  land  until  it  was  straightened  up.  Wit- 
ness wrote  Townsend  to  tell  Roberson  that 
he  bought  the  land  with  the  record  before 
him,  and  that  if  he  would  not  take  up  his 
note,  to  instruct  the  bank  to  send  witness' 
deed.  Witness  stated  that  he  did  not  dream 
that  any  man  would  place  bis  property  in 
jeopardy  of  liens  without  his  knowledge  or 
consent. 

The  court  found  that  T.  J.  Daly  placed  R. 
A.  Roberson  In  possession  of  the  property, 
and  authorized  the  said  R.  A.  Roberson  to  re- 
pair or  rebuild  the  bouse  on  the  lot  in  con- 
troversy, and  also  found  the  value  of  the  ma- 
terials and  labor,  and  rendered  a  decree  in 
favor  of  the  appellees  for  the   respective 


amounts  claimed  by  tiiem,  declared  same  a 
lien  on  the  lot  in  CMitroversy,  and  ordered 
aame  sold  to  satisfy  the  decree.  Daly  prose- 
cutes this  appeaL 

Callaway  &  Huie,  of  Arkadelphla,  for  ap- 
pellant. McMillan  &  McMillan,  of  Arkadel- 
phla, for  appellees. 

WOOD,  J.  (after  gtattng  the  facts  as 
above).  I.  Our  statute  provides  that  any  per- 
son who  shall  perform  any  work  upon  or  fur- 
nish any  material  for  any  building  upoa 
land,  or  for  repairing  the  same,  "under  or  by 
virtue  of  any  contract  with  the  owner  or 
pn^rifitor  thereof,  or  his  agent,  trustee,  con- 
tractor or  soboontractor,  upon  complying 
with  the  provisions  of  this  act  shall  have 
for  his  work"  a  lien  npon  aoA  building  and 
upon  the  land  belonging  to  sudi  owner  or 
proprietor.    Kirfoy's  Digest,  {  4970. 

[1  ]  There  is  no  pretense  that  the  material 
furnished  and  the  work  4one  for  wtaicfa  claim 
is  made  in  this  suit  were  nndor  or  by  virtue 
of  any  contract  with  ttae  owner  or  proprietor 
in  person.  The  contention  is  that  Townsend 
had  the  work  done  as  the-  agent  of  the  own- 
er. There  is  no  testimony  in  the  record  to 
warrant  a  finding  that  Townsend  was  the 
agent  of  Daly  in  the  matter  of  having  tlie 
repairs  done  on  the  building. 

[2,  3]  Where  the  contract  is  made  with  an 
agent  to  have  work  done  and  material  far- 
nished  in  order  to  bind  the  principal,  under 
the  statute,  it  is  essential  that  the  agent 
have  authority  to  make  such  a  contract  The 
burden  of  proof  was  upon  the  appellees  to 
show  that  Townsend  was  the  agent  of  the 
owners,  Daly  and  his  sister,  and  that  as 
such  agent  he  acted  within  the  scope  of  his 
authority  when  he  authorized  Roberson  to 
make  the  improvement  on  the  lot  in  con- 
troversy. 

[4]  Wblle  Townsend  testified  that  he  was 
the  agent  of  Daly  in  looking  after  the  prop- 
erty and  in  closing  the  deal,  and  that  as 
such  agent  he  authorized  Roberson  to  go  into 
possession  and  make  the  improvements,  this 
testimony  falls  far  short  of  proving  that 
Daly  constituted  Townsend  his  agent  for  the 
purpose  of  having  Improvements  made.  This 
testimony  of  Townsend  does  not  show  that  he 
was  authorized  by  Daly  to  make  the  im- 
provements. Giving  Townsend's  testimony 
its  strongest  probative  value  in  favor  of  the 
finding  of  the  chanqellor,  it  only  tends  to 
show  that  Daly  consented  that  Roberson 
should  make  the  Improvements,  and  approv- 
ed of  his  act  in  doing  ao.  Undoubtedly  the 
testimony  of  Townsend  shows  that  he  was 
the  agent  of  Daly  to  look  after  the  property 
at  Arkadelphla  and  to  make  sale  of  the  prop- 
erty for  Daly;  and  it  also  eh&wa  that  Towns- 
end  assumed  that  he  had  authority  as  sudi 
agent  to  authorize  Roberson  to  make  the  im- 
provements for  Daly.  Now  the  fftct  that 
Townsend  was  the  agent  of  Daly  to  "look 
after  the  property  and  dose  the  deal"  did  not 
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authorize  him  to  make  the  Improvements  to 
the  extent  shown  In  this  record.  It  cannot 
be  aald  that  tmproTements  to  the  extent  and 
cost  of  these  were  within  the  real  or  appar- 
ent scope  of  the  authority  of  the  agent, 
Townsend.  Nor  would  the  authority  to  make 
such  Improvement  be  Implied  from  the  ex- 
press authority  to  look  after  and  sell  the 
property. 

[I,  •]  No  principle  of  law  Is  better  settled 
than  that  the  authority  of  an  agent  cannot  be 
established  by  the  mere  fact  that  the  person 
claiming  such  authority  has  exercised  it.  It 
must  also  be  shown  by  positive  proof,  or  by 
circumstances  that  would  Justify  the  infer- 
ence, that  the  principal  had  assented  to  the 
acts  of  his  agent.  Railway  v.  Bennett,  58 
Ark.  208,  210,  13  S.  W.  742,  22  Am.  St  Rep. 
187;  Walea-Biggs  Plantations  v.  Dye,  105 
Ark.  446,  151  S.  W.  998.  While  the  relation 
of  principal  and  agent  cannot  be  proved  by 
the  declarations  of  the  agent,  it  may  be  es- 
tablished by  the  agent's  testimony.  Ayer- 
I/)rd  Tie  C!o.  r.  Young,  90  Ark.  104,  117  S. 
W.  1080;  Dierks  Lumber  &  Coal  Co.  t.  Coft- 
man,  96  Ark.  605,  132  S.  W.  654.  Therefore, 
if  Townsend  had  testified  that  by  Tlrtne  of 
bis  agency  to  look  after  the  property  and  to 
make  sale  of  the  same  to  Boberson,  be  was 
anthotlced  by  his  principal,  Daly,  to  have 
the  improvements  made,  or  to  authorize  Rob- 
erscm  to  make  the  improvements  for  Daly, 
the  case  would  have  been  entirely  different 
But  a  careful  analysis  of  the  testimony  of 
both  Townsend  and  Roberscm  will  not  show 
that  either  of  these  parties  had  the  authority 
to  make  the  improvements,  or  to  authorize 
tbe  same  to  be  made  for  Daly. 

The  testimony  of  Robeison  Shows  that 
Daly  had  written  him  that  he 'might  make 
tbe  Improvements  at  any  time  he  wanted  to, 
and  that  he  went  ahead  with  tbe  work  part- 
ly at  the  request  of  Townsend,  Daly's  agent. 
But  the  utmost  extent  of  this  testimony  is 
to  show  that  Daly  consented  that  Boberson 
might  make  the  improvements,  and  that 
Daly's  agent,  by  Ills  acts,  assumed  that  he 
had  authority  to  authorize  Boberson  to  make 
the  improvements.  Therefore  Boberson's  tes- 
timony also  falls  short  of  showing  the  es- 
sential fact,  tliat  Daly  authorized  any  one 
to  make  the  improvements  for  him  or  for  his 
benefit 

[7]  Knowledge  on  the  part  of  Daly  that 
Boberson  was  in  possession  of  the  property 
and  making  the  Improvements,  and  consent  on 
his  part  that  tbe  improvements  should  be 
made,  and  bis  approval  of  sudi  Improve- 
ments, did  not  establish  the  fact  that  Daly 
authorized  the  improvements  to  be  made  for 
bis  benefit,  and  therefore  Justify  the  finding 
of  tbe  chancellor  that  T.  J.  Daly  placed  R.  A. 
Roberson  In  possession  of  tbe  property,  ahd 
authorized  the  said  Boberson  to  repair  or  re- 
bnlld  the  house  on  said  lot  It  seems  to  ns 
tbat  this  is  the  correct  conclusion,  even  from 
a  consideration  alone  of  the  teattmooy  of  the 
188S.W.-e7 


4057 

witnesses  for  appellees,  and  tbe  letteiB  of 
Daly  In  the  record,  upon  which  they  rely  as 
tending  to  establish  the  authority  upon  the 
part  of  Boberson  and  Townsend  to  have  the 
improvements  made.  But  when  all  this  tes- 
timony is  considered  in  connection  with  the 
testimony  of  Daly  to  the  effect  that  he  gave  no 
one  authority  to  improve  the  property  what- 
ever as  his  agent.  It  is  clear  to  us  that  the 
above  finding  of  the.  court  is  against  the 
preponderance  of  the  evidence. 

[t]  Liens  of  mechanics  and  materialmen 
"are  creatures  of  tbe  statute,  and  must  be 
perfected  and  enforced  according  to  its  provi- 
sions." In  Hoffman  v.  UcFadden,  56  Ark. 
217.  219,  la  S.  W.  753,  85  Am,  St  Bep.  101, 
we  said: 

"Under  the  statute  of  this  state  creating  a 
lien  for  work  done  or  materials  fumiidied  in 
making  improvements  on  real  property,  the  lien 
exists  only  where  the  labor  is  performed,  or  the 
materials  supplied,  under  a  contract,  expressed 
or  implied,  with  the  owner  of  th«f  land.  •  •  • 
The  terms  of  the  act  import  no  intention  to 
create  a  lien  in  the  absence  of  such  contract, 
and  there  is  no  decision  of  this  court  giving  the 
statute  by  construction  a  wider  meaning  than 
its  language  implies." 

See,  also,  Doke,  Adm'r,  t.  Benton  County 
Lumber  Co.,  114  Ark.  1,  T,  168  S.  W.  827.  62 
L.  R.  A.  (N.  S.)  870. 

The  cases  upon  which  appellees  rely  are 
differentiated  from  the  Instant  caae  by  the 
facts  of  those  cases.  Uoteorer,  any  decision 
contrary  to  that  which  we  have  reached,  if 
based  upon  statutes  similar  to  our  own,  would 
be  unsound,  and  we  could  not  follow  them, 

[1]  II.  There  is  no  testimony  in  this  rec- 
ord to  warrant  a  finding  tliat  tbe  appellees 
furnished  the  material  and  did  the  work,  for 
wliich  they  sue,  upon  any  knowledge  upon 
their  part  that  Daly  owned  the  property  and 
had  authorized  the  improvements  to  be  made. 
Daly  lived  at  Palmer,  Tex.,  and  was  several 
hundred  miles  away  at  the  time  the  appel- 
lees furnished  the  material  and  did  the  work 
under  contracts  entered  into  by  them  with 
Boberson.  So  far  as  the  proof  shows  to  the 
contrary,  they  did  not  know  that  Daly  and 
Ilia  sister  were  the  owners  of  the  lot 

As  we  have  already  shown,  Boberson  was 
not  the  agent  of  Daly  to  make  improvements, 
and  had  no  authority  whatever  to  enter  into 
contracts  for  the  same  tbat  would  bind  Daly. 
Tbe  case,  therefore,  is  not  like  that  of  the 
owner  who  stands  by  and  expressly  consents 
to  or  sUently  acquiesces  in  contracts  for 
Improvements  entered  into  by  mechanics  or 
materialmen  with  one  who  claims  to  be  his 
agent,  or  one  who  represents  himself  to  be  the 
owner,  without  repudiating  the  agency  or  re- 
vealing his  own  Identity  as  the  owner  and 
disclosing  the  condition  of  Ills  titla  Of 
course,  in  such  cases  the  owner  would  be 
estopped  from  denying  the  agency  or  setting 
up  his  legal  title  to  the  injury  of  those  who 
had  been  thus  misled  by  his  conduct  in  the 
premises.    But  such  ig  not  this  case,  and  the 
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doctrine  of  estoppel  cannot  be  Invoked  against 
the  appellant 

[10]  III.  We  cannot  see  that  the  Issne  ot 
title  as  between  appellant  and  Roberson, 
and  as  to  whether  appellant  compiled  with 
his  contract  to  fnmlsh  a  warranty  deed  and 
an  abstract  of  title,  Is  germane  to  this  contro- 
versy. Such  issue  Is  not  involved  In  this  ap- 
peaL 

The  Judgment  Is  therefore  reversed,  and 
the  complaints  will  be  dismissed  for  want  of 
equity. 


HOWELL  et  aL  V.  WALKER  et  al.    (No.  12.) 
(Supreme  Court  of  Arkansas.    (Nov.  27,  1916.) 

1.  Appeal  and  Ebbob  <S=>1201(3),  1202— 
Pbocbxdinos  Aitea  Rkkaj«d— Amerdmxnt 
of   Plkadinos. 

As  a  rule,  after  remand  of  the  cause  to  take 
and  state  an  account,  though  amendment  and 
additional  proof  were  necessary,  such  proceed- 
ings could  not  be  had  unless  the  Supreme  Court 
mandate  so  directed  or  permitted. 
•  [Ed.  Note.— For  other  cases,  Bee  Appeal  and 
'Error,  Cent.  Dig.  {{  4688,  4679;  Dec.  Dig.  «=> 
1201(3),  1202.] 

2.  Afpeai.  and  Ebbob  <S=»1194(1)— Pboceed- 

INOS       AFTEB       REKAND  —  AUENDIIENT       OF 

Pleadings. 
A  mandate  directing  the  lower  court  to  pro- 
ceed with  foreclosure  of  a  mortgage  in  so  far  as 
Xt  inaluded  an  account  of  ISOd  was  broad 
enough  to'  permit,  by  inference,  an  amendment 
of  the  pleadings  and  taking  additional  evidence, 
if  the  account  of  1900  could  not  otherwise  be 
■correctly  stated.- 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g|  4648^650,  4656,  4660; 
Dec.  IMg.  <8=»11M(1).] 

Appeal  from  St.  Francis  Chancery  Coort; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  George  P.  Walker  and  another 
against  J.  O.  Howell  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
•Affirmed. 

Walter  Gorman,  of  Forrest  City,  for  ap- 
pellants. H.  G.  Gatllng,  R.  J.  Williams,  and 
J.  W.  Morrow,  all  of  Forrest  City,  for  ap- 
pellees. 

HUMPHREYS,  J.  This  Is  the  second  ap- 
peal to  the  Supreme  Court  In  this  case.  The 
facts  are  fully  set  out  In  the  former  opin- 
ion, so  it  Is  unnecessary  to  restate  them. 
See  HoweU  v.  Walker,  111  Ark.  862,  164  8. 
W.  746. 

The  cause  was  reversed  in  part  and  re- 
manded, with  directions,  and  so  much  of  the 

'  mandate  of  the  Supreme  Court  as  Is  material 
to  the  Issues  herein  Is  as  follows: 

"This  cause  came  on  to  be  heard  upon  the 
transcript  of  the  record  of  the  ciioncery  court 
of  St.  Francis  county,  and  was  argued  by  solici- 
tors, on  consideration  whereof  it  is  the  opinion 
of  the  court  that  there  is  error  in  the  proceed- 

'  ings  and  decree  of  said  chancery  court  in  this 
cause,  in  this:  Said  court  erred  in  holding  that 
the  account  for  supplies  furnished  by  the  Beck 
Company  subsequent  to  the  year  1909  consti- 

■  tuted  a  lien  upon  the  property  in  controversy. 

■  It  is  therefore  ordered  and  decreed  by  the  court 


that  the  decree  of  said  chancery  court  in  this 
cause  rendered,  be,  and  the  same  is  hereby,  for 
the  error  aforesaid,  reversed,  annulled,  and  set 
aside,  with  costs,  and  that  this  cause  be  re- 
manded to  said  chancery  court,  with  directions 
to  proceed  with  the  foreclosure  of  the  Orobmyer 
mortgage.  And  also  foreclosing  so  much  of  the 
original  Beck  Company  mortgage  as  includes 
the  account  of  1909.^ 

After  the  case  was  remanded,  the^  learned 
chancellor  permitted  the  appellees  to  amend 
the  original  complaint  in  the  following  man- 
ner: 

"Come  the  plaintiffs  and  ask  leave  of  the 
court  to  amend  their  complaint  in  the  follow- 
ing particulars:  They  state  that  this  cause  by 
the  mandate  of  the  Supreme  Court  of  Arkansas 
was  remanded  with  directions  to  this  court  to 
foreclose  the  mortgage  given  by  J.  O.  HoweU 
to  the  J.  W.  Beck  Company  for  the  payment  of 
the  account  of  1909,  and  that  the  account  of 

1909  cannot  by  this  court  be  ascertained  from 
the  pleadings  and  evidence  now  before  the  court 
for  the  reason  that  it  does  not  affirmatively  ap- 
pear that  the  credits  given  to  the  account  of  J. 
O.  Howell  in  1910  were  pledged  to  the  payment 
of  the  account  made  in  1910,  when  in  truth  and 
hi  fact  the  said  J.  O.  Howell  and  W.  H.  HoweU 
were  tenants  and  the  7.  W.  Beck  Company  was 
landlord  during  the  said  year  1010,  and  the  ac- 
count for  that  year  accruing  was  for  supplies 
furnished  by  the  said  Beck  Company  to  the 
said  Howells  to  make  a  crop  upon  the  rented 
land  and  that  the  said  account  of  1910  was  se- 
cured by  a  landlord's  lien,  and  that  the  credits 
appearing  on  said  account  in  1910 'are  the  crops 
so  pledged  and  on  which  said  lien  existed,  that 
the  said  credits  were  not  sufficient  to  discharge 
said  lien,  and  that  the  said  credits  were  not  and 
could  not  lawfully  be  applied  to  the  payment  of 
the  said  account  of  IWJd  until  the  account  of 

1910  was  fuUy  paid,  and  that  this  was  not  done. 
These  plaintiffs  further  alleged  .  that  the  said 
J.  O.  and  W.  H.  Howell  mortgaged  the  crop  of 
1910  raised  by  them  to  the  said  J.  W.  Beck 
Company  for  the  payment  of  the  account  of 
1910  as  exhibited,  and  that  the  said  credits 
appearing  on  the  exhibited  account  were  the 
mortgaged  crop  and  the  proceeds  of  the  said 
mortgaged  crop,  and,  by  law,  went  to  the  sat- 
isfaction and  pavment  of  the  1910  account,  and 
could  not  lawfully  be  and  were  not  applied  to 
the  discharge  and  payment  of  the  1909  account 
A  copy  of  said  mortgage  is  filed  herewith  and 
marked  Exhibit  A,  and  the  original  Is  held  sub- 
ject to  the  order  of  this  court  Therefore  these 
plaintiffs  pray  the  court  to  allow  them  to  so 
amend  their  coniplaint  and  to  introduce  testi- 
mony to  support  the  amendment,  and  for  aU 
other  general  and  proper  relief." 

A  copy  of  the  chattel  mortgage  for  1910 
was  attached  as  Exhibit  A. 

Appellants  filed  the  foUowing  motion  to 
strike  out  the  amendment  to  appellees'  com- 
plaint, which  motion  Is  as  follows: 

"First.  Because  this  cause  was  finally  tried 
and  a  final  decree  entered  therein  at  the  June 
term  of  this  honorable  court,  1913,  in  favor  of 
the  plaintiffs,  from  which  the  defendants  ap- 
pealed to  the  Supreme  Court  of  the  state  of 
Arkansas,  in  which  Supreme  Court  the  decree 
of  this  court  was  in  part  reversed  and  the  cause 
sent  down  to  this  court  for  a  decree  in  pursu- 
ance of  the  decree  of  the  Supreme  Court;  that 
the  mandate  of  the  Supreme  Court  in  this  cause 
was  filed  herein  on  the  1st  day  of  Jime,  1914; 
that  the  said  amendment  to  said  complaint  sets 
up  a  new  cause  of  action  not  heretofore  men- 
tioned in  the  pleadings  or  in  the  evidence;  that 
to  permit  tiie  plaintiffs  to  amend  their  com- 
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plaint  aa  set  out  kt  aaM  ameDdment  would'  no' 
der  it  neceasary  for  additional  proof  to  be  taken 
by  both  rides  and  would  work  farther  delay. 

"Second.  Because  the  amendment  propoeed  to 
the  complaint  is  inconsistent  with  the  alleni- 
tions  in  the  original  complaint  and  is  inconsist- 
ent with  the  evidence  taken  in  this  cause  and 
61ed  botein  and  naed  ui>on  the  hearing  of  the 
cause  both  in  this  court  and  in  the  Supreme 
Court  on  the  part  of  the  plaintiff. 

"Third.  Because  the  matters  and  things  and 
issues  now  set  np  in  the  said  amendment  are 
now  res  adjudicata  end  cannot  be  again  liti- 
gated in  this  or  in  any  other  cause. 

"Defendants  submit  that  this  court  should 
now  enter  such  decree  as  the  mandate  and  de- 
cree of  the  Supreme  Court  directs,  upon  the 
original  papers  and  reeords  in  this  cause." 

The  court  OTecmled  tbe  motion  to  rtzlke, 
and  appellants,  filed  an  answer  denying  tbe 
allegations  In  said  amendment  BTldenoe 
was  beard  in  support  of  tbe  amendmoit. 

The  diancellor  stated  tbe  account  for  1900 
as  follows: 

1909  to  Dec.  28,  1909 f  1,441.27 

Deducted  amt  of  credits  to  Feb.  12, 
1910  678.89 

Leaving  balance    f  767.38 

— and  foredoaed  tbe  1009  mortgage  for  said 
amount. 

[1]  TbB  only  way  to  ascertain  the  debits 
and  credits  for  tbe  year  1909  and  to  make 
the  proper  ajrplication  of  payments  was  to 
permit  tbe  amendment  and  bear  additional 
prool  As  a  role  this  cannot  be  done  unless 
ttae  mandate  of  the  Supreme  Court  so  directs 
or  permits. 

[2]  We  think  that  by  necessary  inference, 
the  mandate  is  broad  enough  to  permit  tbe 
amendment  and  proof.  In  fact,  we  cannot 
see  bow  tbe  account  of  1909  could  be  stated 
correctly  on  tbe  original  record. 

Tbe  account  was  correctly  stated  by  the 
ebancelldr;  this  cause  la  accordingly  affirm- 
ed.   It  Is  so  ordered. 


ASHBT   T.  MILLIOAN.     (No.  4.) 
(Supreme  Court  of  Arkansas.    Nov.  27,  1916.) 

1.  Appbai.    aitd    Bbbob    «3b281(1),    64402)— 
sc  opb— bsoobd. 

In  the  absence  of  motion  for  new  trial  or 
bill  of  exceptions,  the  court  on  appeal  can  re- 
view only  for  errors  appearing  on  the  face  of 
tbe  record. 

{Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  1650-1661,  2424,  2428, 
2478,  3281;  Dec  Dig.  «=9281(1),  644(2).) 

2.  JUBTIOM  OT  THE  PSACB  «=»164(e)— AlTXAL 
— SCOPB— COHOLUSIVBNKSS  OF   RKCOHD. 

Since  by  Eirby's  Dig.  i  4563,  the  jurisdic- 
tion of  the  justice  of  the  peace  is  coextensive 
'nrith  the  county,  and  by  section  4658  provision 
is  made  for  service  on  residents  of  other  eotm* 
ties  oaif  if  one  defmdant  resides  in  the  conntv, 
tbe  defendant,  on  appeal  from  the  justice^s 
judgment^  having  moved  to  quash  the  service 
and  to  dismiss,  the  court  was  not  restricted  to 
the  Justice's  transcript  to  determine  whether 
defendant  was  served  in  the  county,  but  he 
oould  show  by  extrinsic  evidence  that  he  was 


served  ia*  andtber  conajty.  and  tiiat  die  justice 
had  no  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  M  688-636;  Dec.  Dig. 
«=»164(^.] 

8.  Appxix    AND    Bbbob    «s9907(8),    984(1)— 

SCOFE-^RlKOBD— PBESmCPTIOirB. 

In  the  absence  of  bill  of  exceptions  or  mo- 
ttoB  for  new  trial,  every  presumption  in  favor 
of  the  judgment  must  be  indulged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent  Dig.  H  8777,  OT80,  8T81;   Dec. 

Dig.  ^907(8),  mm-] 

4.  IirrANTB     «s»8&— AoTioita— NxoBBSTTT    or 

SuKUoirs. 
A  minor  cannot  enter  his  appearance  to  an 
action,  nor  can  it  be  entered  for  him,  but  he 
must  be  properly  served  witb  process  before  the 
court  can  acquire  jurisdiction  of  his  person,  so 
that  his  appealing  from  the  judgment  did  not 
confer  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  {{  265-272;  Dec.  Dig.  «8=»89.] 

Appeal  from  Olrcnlt  Court,  Independence 
County;  Dene  H.  Coleman,  Judge. 

Action  by  John  Asbby  against  Ellmer  MiUl- 
gan,  a  minor.  From  a  Judgment  auashing 
service  of  the  summons  and  setting  aside 
Judgment  of  the  Justice  of  the  peace  for 
plalntifr  as  void,  plalntifl  appeals.    Afilcmed. 

Karl  C.  Casey  and  McCaleb  &  Reeder,  all 
of  Batesvllle,  for  appellant  S.  M.  Bone,  of 
BatesvUle,  and  L  J.  Matheny,  of  Hot  Springs, 
for  appellee. 

HART,  J.  John  Asbby  sued  Elmer  Mll- 
ligan  before  a  justice  of  the  peace  in  Inde- 
pendence county  to  recover  tbe  balance  of 
the  purchase  money  for  certain  com  which 
he  alleges  he  sold  to  Mllligan.  Asbby  recover- 
ed judgment  against  MUllgan  for  $10,  and  the 
latter  appealed  to  tbe  circuit  court  The 
transcript  of  the  Justice  of  the  peace  shows 
that  Mllligan  made  a  motion  to  dismiss  tbe 
cause  of  action  on  tbe  ground  that  be  was 
a  minor,  and  tliat  bis  motion  was  overruled. 
It  is  also  6faown  that  be  demurred  to  the 
Jurisdiction  of  tbe  court  on  tbe  ground  that 
he  was  not  a  resident  of  tbe  county.  He  then 
filed  a  set-off  in  tbe  action  and  after  Judg- 
ment took  an  appeal  to  tbe  circuit  court  In 
the  circuit  court  Mllligan  moved  the  court 
to  quash  the  service  of  summons  and  to  dis- 
miss the  action.  Tbe  oourt  sustained  hist 
motion  and  rendered  a  Judgment  quashing 
the  service  of  sumxuons  upon  him  and  setting 
aside  the  judgment  of  tbe  Justice  of  the  peace 
as  void.  The  plaintiff  Asbby  has  appealed 
to  this  court 

[1,1]  No  motion  for  a  new  trial  ^as  filed 
and  no  bill  of  exceptions  taken.  Hence,  un- 
der the  long  and  well  settled  procedure,  of 
this  court  we  can  only  review  for  errors 
which  appear  from  the  face  of  tbe  record. 
It  is  contended  by  counsel  for  tbe  plaintilf 
that  tbe  circuit  court  in  sustaining  the  de- 
fendant's motion  to  quash  the  service  on  ' 
him  and  dismiss  the  plaintiff's  cause  of  ac- 
tion, could  act  only  on  tbe  record  of  tbe 
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Jnstlce  of  the  peace,  and  the  <!lrciilt  conrTa 
anthorlty  for  so  doing  moat  appear  from  the 
face  of  the  transcript  filed  by  the  Jnstlce 
of  the  peace.  We  do  not  agree  with  counsel 
In  this  contention.  The  Jctstlce  of  the<peace 
had  only  Jnrlsdlctlon  coeztenslTe  with  his 
county  and  could  not  have  Issued  process  to 
be  served  upon  the  defendant  In  another 
count?.  Klrby's  Digest,  {{  4563  and  4558. 
The  defendant  might  have  shown  by  extrin- 
sic evidence,  even  In  the  face  of  a  recital 
in  the  Judgment  of  a  Justice  of  the  peace, 
that  he  was  served  with  psocess  In  another 
county  and  that  the  court  had  no  jurisdiction 
over  him.  Townsly-Myrlck  Dry  Ooods  Co.  v. 
Fuller,  08  Ark.  181,  24  S.  W.  108,  41  Am. 
St  Rep.  97:  Jones  v.  Terry,  48  Ark.  280; 
Levy  V.  Ferguson  Lumber  Ck).,  61  Ark.  817, 
11  S.  W.  284. 

[3,4]  But  it  is  contended  by  counsel  for 
the  plaintiff  that  the  defendant  entered  his 
appearance  to  the  action  by  taking  an  appeal 
from  the  Judgment  rendered  against  him  in 
the  Justice  of  the  peace  court  The  defend- 
ant may  have  shown  in  support  of  his  mo- 
tion that  he  was  a  minor  and  that  he  was 
a  nonresident  of  the  county  in  which  he  was 
sued,  and  this  is-  precisely  what  his  counsel 
said  he  did  do.  There  being  no  bill  of  ex- 
ceptions and  no  motion  for  a  new  trial,  every 
presumption  in  favor  of  the  Judgment  must 
be  indulged  in.  A  minor  cannot  enter  bis 
appearance  to  an  action,  nor  can  it  be  enter- 
ed for  tiim.  He  must  have  been  properly 
served  with  process  before  the  court  can  ac- 
quire Jurisdiction  over  his  person.  John- 
son V.  Johnson,  84  Ark.  307,  105  S.  Wl  8C9; 
Gannon  v.  Moore,  83  Ark.  196,  104  S.  W.  139; 
Nunn  r.  Robertson,  80  Ark.  350,  97  8.  W. 
293,  Ann.  C^s.  1913B,  U97. 

It  follows  that  the  Judgment  most  be  af- 
firmed. 


TAYLOR  V.  DBXTEB. 
(Supreme  Court  of  Arknnsag. 


(No.  IL) 

Nov.  27,  1916.) 


1.  CoBPORATiONB  «=>863— Repobt  or  Condi- 
tion—Ofticbb's  Failubk  to  File— Pxbson- 
Ai.  liiABiuTT— Question  vob  Jubt. 

In  a  proceeding  to  fix  personal  liability  on 
the  president  of  a  corporation  for  failure  to 
comply  with  Kirby's  Dig.  (  848,  with  reference 
to  the  filing  cf  reports  of  the  condition  of  the 
corporation,  the  questions  whether  defendant 
was  president  of  t&  company  when  an  injury  to 
plaintiff  occurred  and  be  obtained  judgment,  and 
whether  the  officers  of  the  corporation  failed  to 
file  the  report  required,  were  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  tl  1500^,  1507;  Dec.  Dig.  «=> 
363.] 

2.  COBPOBATIONS   «=»340(8)— OmcEB'B  Fail- 

UBE    TO    FlLK    RKPOBT    OF    CONDITION— PBB- 

BONAL  Liabilitt—Bxtbnt— Statute. 
Under  Kirby's  Dig.  {  859,  providing  that  if 
the  president  or  secretary  of  a  corporation  shall 
neglect  or  refuse  to  comply  with  section  848, 
relative  to  the  fiUng  of  a  report  of  the  condi- 
tion and  affairs  of  the  company,  they  shall  be 
jointly  and  severally  liable  for  all  debts  of  the 
company  contracted  during  the  period  of  neg- 


lect or  refusal,  the  personal  ttablllty  of  officers 
is  limited  to  debts  ex  contractn,  and  does  not  in- 
clude obligstions  «k  delicto,  even  when  reduced 
to  judgment 

[Ed.  Note.— For  other  eases,  see  Gorporatiooa, 
Cent  Dig.  f  1477 ;  Dec.  Dig.  «8=»340(8).] 

Appeal  from  Circuit  Court,  Gross  OoxMOtji 
W.  3.  Driver,  Judge. 

Proceeding  by  S.  B.  Dexter  against  WllUam 
Taylor,  to  fix  personal  liability  of  defendant, 
as  president  of  the  Xork  Lumber  Company, 
for  failure  to  comply  with  Kirby's  Dig.  f 
848,  In  reference  to  filing  required  reports  of 
the  condition  of  the  corporation.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  reversed,  and  cause  dismissed. 

Kilough  &  Lines,  of  Wynne,  for  appellant 
Mardls  &  Mardis  and  H.  P.  Maddox,  all  of 
Harrisburg,  and  Ogan  &  Argabright,  of 
Wynne,  for  appellee. 

HUMPHRBYS,  J.  On  the  29th  day  of 
October,  1915,  appellee  Instituted  this  pro- 
ceeding to  fix  personal  liability  on  appellant 
president  of  the  York  Lumber  Company,  for 
failure  to  comply  with  section  848,  Kirby's 
Digest,  in  reference  to  filing  required  reports. 
Said  appellee  had  obtained  a  Judgment 
against  the  York  Lumber  Company  on  ac- 
count of  personal  injury  for  $800  on  the  23d 
day  of  April,  191S.  Bxecatlon  waa  Issued  on 
the  Judgment,  but  no  levy  was  made  because 
no  property  oonld  be  found  by  the  officer. 
Only  two  Issues  were  presented  by  the  plead- 
ings and  evidence. 

[1]  First.  Was  William  Taylor  presldoit 
of  said  corporation  when  the  injury  occurred 
and  Judgment  obtained,  and  did  the  ofiBcers 
of  the  corporation  fall  to  file  the  report  re- 
quired by  law?  These  questions  were  prop- 
erly submitted  to  the  Jury,  and  there  was 
sufficient  evidence  to  sustain  the  verdict  of 
the  Jury  on  these  points. 

[2]  Second.  Are  ofScen  of  a  corporation 
personally  responsible  for  actions  sounding 
in  tort  for  failure  to  file  reports  required  by 
law?  Section  859,  Kirby's  Digest,  reads  as 
follows: 

"If  the  president  or  secretary  of  any  such  eot^ 
poration  shall  neKlect  or  refuse  to  comply  witk 
the  provisions  of  section  848  and  to  perform 
the  duties  required  of  them  respectively,  the 
persons  so  neglecting  or  refuaiBg  shall  iointiy 
and  severally  be  liable  to  an  action  foonoed  ea 
this  statute,  for  all  debts  of  such  corporation 
contracted  during  the  period  of  any  such  nee- 
lect  or  refusal." 

The  court  is  of  opinion  that  the  personal 
liability  of  officers  under  this  statute  Is  limit- 
ed to  debts  ex  contractu.  The  statute  is  not 
broad  enough  to  include  obligations  ex  delic- 
to even  when  reduced  to  Judgment  In  con- 
struing these  statutes,  the  court  used  the 
following  language  in  the  case  of  Nebraska 
National  Bank  v.  Walsh: 

"We  conclude,  from  these  considerations,  diat 
the  statute  is  not  penal,  but  highly  remedial, 
even  when  constmed  independent  of  the  statute 
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Of  limttationi."     68  Aik.  487,  60  S.  W.  962, 

82  Am.  St  Bep.  301. 

See,  aim,  McDonald  t.  MueUei;  128  Axk. 
228,  188  S.  W.  761. 

In  the  case  of  ProctoivOajmble  Oo.  y.  War- 
ren Ciotton  Oil  Co.  (O.  C.)  180  Fed.  643,  these 
statutes  were  construed  by  Judge  Trieber.  In 
that  case  it  was  held  that  the  constmctlon 
giT»  by  the  Arkansas  court  was  Mndlng  on 
the  federal  courts.  The  following  language 
was  used  in  that  opinion: 

"It  will  be  noted  that  in  each  of  the  acts  the 
worda  used  are  'all  debts,'  thus  indicating  that 
the  intention  of  the  lawmaking  body  was  to  in- 
clude every  liability  arising  upon  contracts  as 
distinKuished  from  those  arising  from  torts." 

In  support  of  the  opinion  rendered  by  the 
court,  the  case  of  Chase  v.  Curtis,  118  U.  S. 
452,  S  Sup.  Ct.  654,  28  I..  Bd.  1068,  was  dted. 
This  was  a  Ntew  7ork  case,  and  involved  a 
construction  of  the  statute  of  the  state  of 
New  Tork  very  much  like  the  statute  of  the 
state  of  Arkansas.  The  court  in  Proctor- 
Gamble  Co.  V.  Warren  Cotton  Oil  Co.  used 
the  following  language: 

"There  it  was  sought  to  hold  officers  of  a 
corporation  liable  *  *  *  on  a  Judgment  ren- 
dered a|:ain8t  the  corporation  for  a  tort  commit- 
ted by  Its  agents ;  but  the  court  held  that  such 
an  action  could  not  be  maintained  for  a  tort, 
even  after  it  had  been  reduced  to  a  judgment 
and  thus  liquidated  and  made  certain." 

We  think  the  reasoning  of  the  learned 
Judge  on  the  construction  of  these  statutes 
in  Proctor-Gamble  Co.  v.  Warren  Cotton  Oil 
Co.  is  sound,  and  adopt  same  in  arriving  at 
our  conclusion  herein. 

Under  tltls  view  of  the  law,  it  is  unnecessa- 
ry to  remand  this  cause,  and  therefore  the 
Judgment  is  reversed  and  cause  dismissed. 


BimOK  V.  OKITTENDKN  et  aL    (Nfc  8.) 
(Supreme  Court  of  Arkansas.     Nov.  27,  1916.) 

1.  Logs  and  Loooino  ®=33(14)— Sauc  9r  Tu<- 
BSB  —  Pbivilcoi  of  CtnriNQ  —  Whbh  to  bs 
Sjuuoisbd. 

A  deed,  conveying  a  levee  right  of  way,  r». 
citiiig  a  separate  consideration  for  the  sale  of 
timber  standing  on  such  ri^t  of  way,  and  pro- 
viding that  for  one  year  the  purchasers  or  their 
assigns  should  have  the  right  to  cross  the  eeUer'a 
land  in  removing  the  timber,  did  not  confine  the 
right  to  remove  the  timber  to  the  period  of  one 
year,  and  the  timber  did  not  become  the  vendor's 
property  thereafter,  but  the  privilege  of  crossing 
the  vendor's  land  merely  ceased  after  one  year. 
pCd.  Note. — For  other  cases,  see  Logs,  and 
Logging,  Cent.  Dig.  {  11 ;   Dec.  Dig.  «=>3(14).] 

2.  Tbesfabs  «=>46(3)— Dakaoks— Evjobnok, 

Evidence  held  to  sustain  verdict  of  $672  as 
the  value  of  timber  converted. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  f  126 ;  Dec.  Dig.  «=»46(3).] 

Appeal  from  Chloot  Chancery  Court;  Z. 
T.  Wood,  Chancellor. 

Suit  by  O.  B.  Crittenden  and  Sam  Bpstein 
against  W.  T.  Blttlck.  Temporary  injunction 
Issued,  but  on  fined  hearing  was  hdd  to  have 
been  wrongfully  sued  out,  and  Judgment  was 


zendeied  for  the  defendant,  and  both  parties 
appeal.    Affirmed. 

jr.  R.  Parker,  of  Lake  Village,  for  appel- 
lants. Jas.  R.  Yerger,  of  Lake  Village,  for 
appellee. 

HART,  J.  This  action  was  instituted  in 
the  chancery  court  by  appellees  against  appel- 
lant, to  restrain  the  latter  from  going  on  or 
over  the  land  of  O.  B.  Crittenden  and  cutting 
and  hauling  certain  timber  therefrom.  A 
temporary  injunction  was  granted,  giving  at>- 
pellees  the  relief  prayed  for  in  their  com- 
plaint Appellant  filed  an  answer,  in  which 
he  denied  that  appellees  had  any  right  to  the 
timber  Involved  in  the  suit,  and  by  way  of 
cross-complaint  asked  Judgment  against  ap- 
pellees for  the  value  of  certain  timber.  On 
the  final  bearing  of  the  case,  the  court  found 
that  appellees  took  possession  of  certain  logs 
by  virtue  of  the  temporary  Injunction  issued 
In  the  case,  and  converted  the  same  to  their 
own  use.  The  chancellor  found  that  the  logs 
belonged  to  appellant,  and  that  the  tem- 
porary injunction  was  wrongfully  sued  out 
The  chancellor  further  found  the  value  of 
the  tiniber,  so  converted  by  appellees,  to  be 
$672.  A  decree  was  entered  in  accordance 
with  the  findings  of  the  chancellor.  Both 
parties  have  appealed. 

The  timber  involved  in  this  suit  was  situat- 
ed on  a  strip  of  land  purdtased  by  the  board 
of  levee  inspectors  from  O.  B.  Crittenden. 
The  deed  is  as  follows: 

"Know  all  men  by  these  presents:  Tliat  we,  O. 
B.  Crittenden  and  Julia  B.  Crittenden,  his  wife, 
in  consideration  of  S18&00  to  be  cash  in  hand 
paid  by  the  board  of  levee  inspectors  of  Chicot 
county,  Arkansas,  the  receipt  of  which  is  hereby 
acknowledged,  do  grant,  to  said  board  of  levee 
inspectors  the  privilege  of  using  for  levee  pur- 
poses so  long  as  they  may  need  it,  the  following 
tract  of  land,  situated  on  my  Gaines  Landing 
plantation,  in  Chicot  County,  Arkansas:  A  strip 
of  land  lilO  feet  wide  lying  on  the  east  or  river 
side  of  the  present  levee  barrow  pits,  commenc- 
ing at  a  point  opposite  the  intersection  of  the 
new  loop  across  the  Crittenden  place  with  the 
old  government  levee  at  Station  No.  1549,  ac- 
cording to  the  United  States  government  mark- 
ing on  said  levee,  and  extending  south  to  the  line 
between  the  Crittenden  and  HalUday  property, 
and  containing  twenty-seven  acres,  more  or  less. 
It  is  understood  that  this  land  is  to  be  used  only 
for  levee  purposes,  and  that  should  said  board 
of  levee  inspectors  of  Chicot  county,  or  their 
successors,  abandon  or  cease  to  need  the  said 
land,  then  the  privilege  to  use  same  shall  at  once 
cease.  For  the  further  consideration  of  $600.00 
cash  in  hand  paid  to  me  by  the  said  board  of 
levee  inspectors  of  Chicot  county,  I  sell  outright 
all  timber  on  the  above-described  tract  of  land, 
estimated  to  be  one  hundred  thousand  feet,  more 
or  less,  and  I  hereby  grant  said  board  oil  levee 
inspectors  the  right  to  haul  through  the  adjacent 
property  on  river  side  of  levee  belonging  to  me 
for  the  purpose  of  getting  this  timber  out  for  one 
year  from  date." 

The  board  then  conveyed  the  timber  to  ap- 
pellant W.  T.  Blttlck  for  the  sum  of  $350. 
The  levee  board  went  on  the  strip  of  land 
and  excavated  a  lot  of  dirt  for  use  on  the 


Cs»For  other  caws  ■••  nmt  toplo  and  KST-NUMBBB  ht  all  Ktr-NumBered  DIsmU  and  IndaxM 


Digitized  by 


^^oogle 


1062 


189  aOUTHWESTBRM  BBFOBTEB 


(Ark. 


lAvee,  bnt  left  the  trees  standing.  Blttick 
tben  cut  down  the  trees  on  the  land,  but  did 
not  cjit  and  remove  within  one  year  of  the 
date  of  the  deed  of  Crlttendoi  to  the  board  of 
levee  inspectors.  The  most  practicable 
route  to  haul  the  timber  from  the  strip  of 
land  was  over  the  land  of  Crittenden,  but  the 
record  shows  that  at  certain  seasons  of  the 
year  it  could  be  carried  oS  without  going  on 
the  land  of  Crittenden. 

[1]  Appellees  have  taken  a  cross-appeal, 
and  their  contention  is  that  the  levee  board 
had  only  a  year  to  get  the  timber  off  of  the 
strip  of  ground  under  the  deed  from  Critten- 
den to  the  board,  and  that  Blttick,  as  gran- 
tee of  the  levee  board,  having  failed  to  re- 
move the  timber  within  that  time,  the  tim- 
ber belongs  to  the  appellees.  Of  course  if 
they  are  right  in  this  contention,  the  court 
below  was  wrong  in  its  decision,  and  no 
decree  should  have  been  rendered  against  ap- 
pellees for  the  value  of  the  timber.  We  do 
not,  however,  agree  with  counsel  in  their  con- 
tention. It  will  be  seen  from  reading  the 
deed  that  the  strip  of  land  in  question  was 
bought  for  the  purpose  of  excavating  dirt  to 
be  used  in  raising  the  levee.  It  will  be  noted 
that  a  separate  consideration  is  named  in  the 
deed  for  the  value  of  the  right  of  way  and 
for  the  value  of  the  timber  growing  on  it 
Doubtless  the  parties  knew  that  when  exca- 
vations had  been  made  all  around  the  trees, 
it  would  be  necessary  to  cut  them  down,  or 
they  would  soon  decay.  They  also  knew  that 
the  most  practicable  route  to  haul  the  trees 
from  the  right  of  way  was  over  the  land  of 
Crittenden.  For  this  teason  a  time  limit  was 
placed  in  the  deed.  When  the  deed  is  consid- 
ered from  its  four  comers,  we  do  not  think  it 
was  the  purpose  to  fix  a  time  limit  with- 
In  which  the  timber  should  be  removed  from 
the  right  of  way,  but  to  fix  a  time  limit 
within  which  the  purchaser  might  have  a 
right  to  haul  the  timber  over  Crittenden's 
land.  It  wUl  be  noted  that  a  separate  con- 
sideration was  named  in  the  deed  for  the 
timl>er,  and  that  the  seller  stated  that  he 
sold  outright  all  the  timber  on  the  land 
and  gave  the  purchaser  the  right  to  haul 
through  his  land,  for  one  year,  for  the  pur- 
pose of  getting  the  timber  out.  Crittenden  sold 
the  timber  outright  to  the  levee  board  for  a 
specified  sum,  and  was  not  concerned  with 
the  time  the  board  took  in  cutting  and  re- 
moving the  timber.  The  board  might  do  this 
so  long  as  it  used  the  land  for  levee  purposes. 
Crittenden  was  only  concerned  with  the  time 
they  might  use  bis  adjacent  land  for  the  pur- 
pose of  hauling  out  the  timber,  and  this  he 
limited  to  the  period  of  one  year.  Therefore 
we  think  the  chancellor  was  right  in  hold- 
ing that  the  timber  did  not  belong  to  Critten- 
den or  to  Epstein,  his  vendee. 

[2]  We  are  also  of  the  opinion  that  the 
chancellor  did  not  err  in  fixing  the  value  of 
the  timber  at  the  sum  of  $672.    It  Is  true  the 


evldenoe  IntiodncM  In  favor  of  appellant 
tended  to  place  its  value  at  a  greater  sum, 
but  when  all  the  tacts  and  circumstances  la 
the  record  are  considered,  we  do  not  think 
it  can  be  said  that  the  finding  of  the  chancel- 
lor Is  against  a  preponderance  of  the  evi- 
dence. When  Crittenden  sold  the  timber,  the 
amount  tiiereof  was  estimated,  and  it  was 
agreed  that  there  was  about  100,000  feet  of 
it  and  it  was  tbongbt  that  its  value  was  $6 
per  thousand.  Conseiinently  they  fixed  the 
consideration  for  the  timber  at  $600.  The 
evidence  shows  that  It  was  worth  60  cents 
per  thousand  to  cut  and  saw  into  logs  the  Cot- 
tonwood timber  In  qnestion.  It  was  also 
shown  that  it  was  worth  26  cents  per  thou- 
sand to  cut  down  the  timber  per  tree.  There 
was  a  little  over  113,000  feet  of  logs. 

The  chancellor  found  in  favor  of  appellant 
in  the  sum  of  $672.  The  timber  was  various- 
ly estimated  by  the  witnesses  at  from  $6  to 
$7  per  thousand.  Therefore,  when  all  the 
facts  and  circumstances  in  the  record  are 
considered  together,  we  do  not  think  the  find- 
ing of  the  chancellor  was  against  the  prepon- 
derance of  the  evidence,  and  the  decree  will 
be  afiSrmed. 


W.  A.  GAGE  &  CO.  V.  HALL.     (No.  7.) 
(Supreme  Court  of  Arkansas.     Nov.  27,  101&) 

1.  Tbovxb   and  Corvebsioic  4=940(1)— Snr- 

FICIENCT  OF  EVIDBRCE. 

In  an  action  for  conversion  of  a  stock  of 
goods  and  of  certain  notes  and  accounts, 
brought  bj  the  administrator  of  a  merchant,  to 
whom  defendant  a  factor,  had  made  a  loan 
secured  by  an  agreement  to  deliver  all  notes 
and  accounts  of  customers  as  collateral,  conflict- 
ing evidence  held  to  sustain  a  verdict  for  plain- 
til. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  (S  232,  240,  244;  Dec 
Dig.  «=s>40(l).] 

2.  Tbovbb    and     Conversion     «=s>36— Evi- 
dence. 

In  each  action  the  testimony  of  a  witness 
that  the  agent  of  defendant  came  ioto  the  store 
after  the  merchant  had  left  and  took  charge  of 
the  notes  and  accounts,  tending  to  ooatiadict 
evidence  to  the  contrary,  was  material. 

lEd.  Note.— For  other  cases,  see  Trover  and 
CJonverslon,  Cient  Dig.  {f  217-224;  Dec.  Dig. 
«=»3e.] 

Appeal  from  Circtiit  Court  Gross  (bounty; 
W.  J.  Driver,  Judge. 

Suit  for  conversion  by  R.  L  Hall,  adminis- 
trator of  A.  L.  Hamraett  deceased,  against 
W.  A.  Gage  &  Co.,  a  corporation.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

li.  O.  Going,  of  Memphis,  Tenn.,  for  appel- 
lant Ogan  &  Argabrlgbt,  of  Wynne,  for 
appellee. 

HABT,  J.  Appellee  sned  appellant  for  the 
CMiverslon  of  a  stock  of  goods  and  of  cef 
tain  notes  and  accounts.  Hie  goods  were 
proved  to  be  of  the  value  of  $1,400,  and  the 
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notes  and  accounts  ei  the  value  of  $1,117.45. 
The  Jury  returned  a  verdict  for  appellee  In 
the  sum  of  11,117.45,  and  from  the  Judgment 
rendered,  appellant  prosecutes  this  appeal. 
The  only  ground  relied  upon  to  reverse  the 
Judgment  Is  that  the  court  erred  in  not  di- 
recting a  verdict  for  appellant,  who  was 
defendant  In  the  court  below. 

A.  n.  Hammett  owned  and  operated  a  mer^ 
cantile  business  at  Wittsbnrg,  in  Cross  coun- 
ty, Ark.  In  1909  he  commenced  doing  busi- 
ness with  appellant,  which  was  a  corporation 
doing  a  cotton  commission  business  in  Mem- 
phis, Tenn.  On  the  20th  of  March,  1912, 
Hammett  entered  into  a  new  contract  with 
api)ellant  by  which  It  agreed  to  furnish  liim 
|2,000,  and  Hammett  agreed  to  ship  to  It 
100  bales  of  cotton  and  pay  as  commission 
<^U25.  per  bale  on  that  number  of  bales  of  cot- 
ton whether  shipped  to  appellant  or  not 
The  contract  was  in  writing;  and  was  the 
usual  cotton  contract  between  merchant  and 
factor.  At  the  same  time  Hammett  agreed 
to  Indorse  and  deliver  to  appellant  all  of 
the  notes  and  accoxmts  and  mortgages  execut- 
ed to  him  by  his  customers  as  collateral  to 
secure  payment  of  the  loan.  The  notes  and 
accounts  were  not,  however,  transferred  to 
appellant.  On  October,  1912,  A.  P.  Hammett 
left  the  state  of  Arkansas  and  went  to  the 
state  of  California,  where  he  died  in  about 
15  months  thereafter. 

James  Hammett,  one  of  his  sons,  testified: 
That  he  met  his  father  in  Memphis,  when 
he  started  to  leave,  and  that  his  father  told 
him  that  he  owed  appellant,  and  that  if  any- 
thing happened  to  him  he  wanted  his  two 
sons  to  take  charge  of  the  stock  of  goods  and 
the  notes  and  accounts  and  pay  what  he 
owed  to  appellant  He  told  them  to  dispose 
of  the  stock  of  goods  and  collect  the  notes 
and  accounts  and  pay  the  proceeds  to  appel- 
lant That  a  short  while  after  his  father 
left  that  he  went  to  appellant  and  told  its 
ofhcers  what  his  father  bad  told  him,  and 
offered"  to  deliver  the  stock  of  goods  and  the 
notes  and  accounts  to  appellant  In  payment 
o*  the  indebtedness  owed  by  A.  H.  Hammett 
to  appellant  That  appellant  refused  to  re- 
ceive the  stock  of  goods  and  notes  and  ac- 
counts and  told  him  that  If  his  father  had 
given  him  such  instructions  to  obey  the  in- 
structions and  pay  appellant  the  proceeds. 
That  he  then  sold  the  stock  of  merchandise 
which  invoiced  about  $2,760  for  $1,400,  which 
was  a  fair  value  for  it  That  there  were 
$3,000  or  $4,000  worth  of  notes  and  accounts, 
and  after  deducting  the  expense  of  collec- 
tion there  remained  $1,117.46.  That  these 
amounts  were  paid  to  appellant  in  discharge 
of  Its  Indebtedness  and  failed  to  wholly  pay 
off  the  indebtedness.  That  one  of  the  agents 
of  appellant  assisted  in  collecting  the  notes 
And  acconnte,  but  that  this  was  done  at  the 
request  of  himself  and  his  brother. 

Charley  Hammett  testified  to  practically 
ehe  same  state  of  facts  as  that  Just  stated. 


It  was  also  shown  by  other  evidence  that 
$1,400  was  a  fair  valuation  for  the  stock  of 
goods,  and  that  $1,117.46  was  all  that  could 
be  collected  on  the  notes  and  accounts  after 
deducting  the  expense  of  ccAleetion.  The 
stock  of  goods  was  sold  an^  the  notes  and 
accounte  collected  and  the  proceeds  turned 
over  to  appellant  before  the  death  of  A.  H. 
Hammett  After  Hanunett's  death  other 
creditors  probated  claims  against  his  estate 
to  more  than  the  value  of  the  stock  of  goods 
and  the  notes  and  accounte  as  above  stated. 
The  court  instructed  the  Jury  that  if  it 
should  find  that  A.  H.  Hanunett  directed  and 
instructed  his  sons  to  take  charge  of  the 
stock  of  goods  and  sell  the  same  and  to  take 
charge  and  ccdlect  the  notes  and  accounts  and 
apply  the  proceeds  of  both  to  the  payment  of 
his  Indebtedness  to  appellant,  the  verdict  of 
the  Jury  should  be  for  appellant.  The  court 
also  told  the  Jury,  if  it  should  find  from  a 
preponderance  of  the  evidence  that  appellant 
took  possession  of  the  stock  of  goods  and  (rf 
the  notes  and  accounts  and  appropriated  the 
same  to  Ito  own  use,  then  ito  verdict  should 
be  for  appellee  to  the  extent  of  the  value  of 
the  property  ao  appK^rlated. 

[1]  There  is  no  complaint  made  about  the 
instructions,  and  the  only  assignment  of  er- 
ror is  that  the  court  erred  in  not  directing  a 
verdict  for  appellant.  It  will  be  noted  that 
the  Jury  returned  a  verdict  for  appellee  for 
the  sum  of  $1,117.46,  the  exact  amount  of 
the  notes  and  accounts  collected  by  the  repre- 
sentatives of  the  Hammett  brothers  and  of 
appellant. 

It  is  insisted  by  counsel  for  appellant  that 
the  Hammett  boys  are  not  Interested  in  the 
result  of  this  suit  because  the  assets  be- 
longing to  the  estate  of  their-  deceased  father 
are  not  sufficient  even  to  pay  the  other  debts 
which  have  been  probated  against  his  estate. 
Hence  It  is  contended  that  they  are  disinter- 
ested witnesses,  and  that  tbelr  testimony  is 
uncontradicted,  that  they,  pursuant  to  in- 
structions given  them  by  their  father,  sold 
the  stock  of  goods  and  collected  the  notes 
and  accounts  and  applied  the  proceeds  to 
the  payment  of  his  indebtedness  to  appellant 
during  his  lifetime,  and  that  the  court  should 
have  directed  a  verdict  for  appellant  In 
making  this  contention,  however,  counsel 
have  not  taken  into  consideration  the  testi- 
mony of  James  Anderson,  who  had  been  in 
charge  of  the  business  before  A.  H.  Hammett 
left  and  who  was  directed  by  the  latter  to 
remain  tn  charge  of  the  business  until  his 
sons  came  and  took  charge  of  it 

Anderson  testified  that  he  remained  there 
about  ten  days  before  either  of  the  boys  came; 
that  when  Charley  Hammett  came  he  told 
him  that  he  had  bought  the  business  from  his 
father.  Charley  denies  this.  Anderson  also 
testified  that  one  of  the  representatives  of 
appellant  was  present  and  assisted  in  trying 
to  sell  the  stock  of  goods.  He  admitted,  how- 
ever, that  this  representative  was  not  pres- 
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oit  when  the  sale  was  actnally  made,  but  be 
does  state  that  Mr.  Dean,  who  was  an  agent 
of  appellant,  came  Into  the  store  after  A. 
H.  Hammett  had  left,  and  tbat  he  showed 
him  the  notes  and  accounts,  and  tbat  Dean, 
as  agent  for  appellant,  took  possession  of 
them,  that  Charley  Hammett  was  not  pres- 
ent when  this  was  done,  but  that  be  had 
come  over  two  or  three  days  before  that  and 
bad  taken  charge  of  the  stock  of  goods.  He 
admitted  that  after  this  be  was  Instructed 
by  the  Hammett  brothers  to  assist  Dean  in 
collecting  the  notes  and  accounts,  and  that  be 
did  so.  In  another  portion  of  his  testimony 
he  stated  that  some  time  after  Dean  had 
left  and  took  the  notes  and  accounts  with 
him  appellant  sent  the  notes  and  accounts  to 
him  by  maU  for  collection.  The  jury  were 
the  sole  Judges  of  the  credibility  of  the  wit- 
nesses. 

[2]  The  testimony  of  Anderson  to  the  effect 
tbat  the  agent  of  appellant  came  into  the 
store  after  A.  H.  Hammett  left  and  took 
charge  of  the  notes  and  accounts  was  not 
the  statement  of  a  ccrflateral  matter,  but  was 
the  statement  of  a  material  point  in  the  case. 
His  testimony  tended  to  contradict  the  testi- 
mony of  Charley  and  James  Hammett,  and 
from  it  and  other  circumstances  adduced  in 
evidence  the  jury  might  have  found  that  the 
notes  and  accounts  were  appropriated  by  ap- 
pellant and  converted  to  its  own  use.  The  find- 
ing of  the  jury  In  favor  of  appellee  for  the  ex- 
act amount  collected  on  the  notes  and  accounts 
shows  that  the  jury  accepted  the  testimony 
of  Anderson  as  to  the  conversion  of  the  notes 
and  accounts  and  rejected  the  testimony  of 
the  witnesses  for  appellant 

The  verdict  of  the  jury  also  shows  that  it 
accepted  the  testimony  of  appellants  as  to 
the  stock  of  goods.  As  we  have  already  seen, 
the  jury  were  the  sole  judges  of  the  credibil- 
ity of  the  witnesses,  and  the  evidence  as  dis- 
closed by  the  record  warranted  It  In  return- 
ing the  verdict  as  above  stated. 

The  judgment  will  be  affirmed. 


FT.   SMITH  LIGHT  &  TKACTION  CO.  v. 
HBNDRICKSON.    (No.  250.) 

(Supreme  Court  of  Arkansas.    Nov.  IS,  1918.) 

1.  Street  Raii.boads  <s=3ll8(l)— Accident  to 

CrrY    FiRSKAN— iKSTRtJCnONS. 

In  a  common-law  action  for  injuries  to  a 
city  fireman  in  a  collision  with  a  street  car  at 
on  Intersection,  instructions,  basing  the  motor- 
man's  negligence  on  failure  to  stop  the  car  when 
be  beard,  or  could  have  heard,  tne  fire  signals, 
are  not  objectionable  as  basing  nep;ligence  on 
violation  of  a  city  ordinance,  requiring  street 
cars  to  stop  if  those  in  charge  hear  fire  signals, 
ance  they  do  not  refer  to  ue  ordinance. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  $f  258,  259;  Dec  Dig.  <8=» 
118(li.] 

2.  Tbiai.  «=>228(1)— iNsracoTiONS— Form. 

Where  the  whole  law  cannot  be  embodied  in 
one  instruction,  it  is  better   that   the  instruc- 


tion should  not  oondnde  with  "Find  for  the 
plamtiff,"  or,  "Find  for  the  defendant." 

[Ei.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  {{  509,  510 ;   Dec  DTg.  «=>228(1).] 

8.  Street  Raxlhoads  «=9S1(4)— CBOssina  Ao- 
ciDE.NTS— Duties  of  Company. 
Persons  crossing  the  street  car  tracks  at 
street  crossings  are  not  trespassers,  and  the 
company  must  anticipate  that  persons  and  ve- 
hicles will  cross  their  tracks  at  crossings,  and 
must  use  ordinary  care  to  discover  them. 

[Ed.  Note. — For  other  caaes,  see  Street  Rail- 
roads, Cent  Dig.  {  176;  Dec  Dig.  «=»S1(4).] 

4.  Trial  «s»2S2(8)—lNi?niuoTiON8— Evidence 
— Crossing  Accidents— Duties  of  Company. 
Where  the  defendant  street  railroad  con- 
tended that  its  motonnan  could  not  have  seen 
the  fire  wagcm  with  which  his  car  collided  in 
time  to  have  stopped  before  striking  it,  the  in- 
structions properly  based  negligence  on  failure 
to  stop  if  the  signals  could  have  been  heard,  or 
were  heard,  witnout  consideration  of  whether 
the  wagoa  could  have  been,  or  was,  seen. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  008;    Dec.  Dig.  «=>2e2(^.] 

6.  STBErr  Railboads  «=>118(1)  —  CBossiiia 

ACCXDBNTS— EVIDKNOB— ADKISSIBIUTT. 

In  an  action  for  injuries  to  a  city  fireman 
when  the  fire  truck  on  which  he  rode  collided 
with  a  street  car,  witnesses  could  testify  that 
on  subsequent  days  they  were  on  a  street  car 
at  the  point  of  the  accident  and  heard  the 
ringing  of  gongs  and  the  roll  of  the  wagons  on 
the  pavement  as  they  left  the  station  several 
blocks  awsy;  one  of  the  issnes  being  whether 
the  motorman  involved  in  the  acdoent  could 
have  heard  the  signal  in  time  to  have  stopped  the 
car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
road£  Cent  Dig.  |i  229,  231-233;  Dec  Dig. 
«s>113(l).] 

8.  Appbai,  and  Brbor  «S91067(1}— HARinxaa 

Error— EviDENCK—BxoiiUBioN . 
A  witness  having  testified  as  to  the  locations 
of  the  buildings  at  the  intersection  at  which  a 
collision  between  a  street  car  and  the  city  fire 
truck  ocenrred,  it  was  not  prejudicial  to  exclude 
her  testimony  as  to  whether  a  motonnan  on  the 
car  could  have  seen  the  fire  wagon,  where  a  dia- 
gram of  the  locality  and  the  situation  of  the 
vehicle  was  admitted  and  the  jury  was  permit- 
ted to  view  the  scene. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4194-4190;  Dec.  Dig.  «=> 
1067(1).] 

7.  Appbai,  AifD  Bbbob  «=»%6(3)— Pbbsump- 
TioNS— ABamocNT  or  Counsel.— Guse  of 
Error— "Admonish." 

Error  in  arguing  that,  "It  is  generally  said 
that  no  one  can  get  a  verdict  against  this  de- 
fendant regardless  of  the  justice  of  the  case," 
will  be  presumed  to  have  been  cured,  where  th« 
record,  although  not  setting  forth  what  the 
conrt  said,  shows  that  the  court  admonished 
the  jury  to  disregard  such  argument  the  word 
"admonish"  meamng  to  counsel  against  wrong 
practices,  to  caution  or  advise,  or  to  warn 
against  danger  of  an  offense. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3734;  Dec.  1^  «» 
926(3).] 

&  Dahaobs  «a>178(l)— PsBSonAL  brjUBOts- 

Mbasube. 
Error  cannot  be  predicated  on  permitting  a 
dty  fireman,  injured  in  a  crossing  accident,  to 
testify  as  to  his  eamina  as  a  boxing  instruc- 
tor, on  the  ground  that  Kirby's  Dig.  i  983,  pro- 
hibits  prize   fighting,   if   the   evidence    clearly 
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showed  tfatt  be  instructed  in  boxing  and  not  is 
prise  fighting. 

[Kd.  Note.— For   other  cases,    see   Damages, 
Cent.   Dig.  §{  490-492,  601;    Dec.   JMg.  «=> 
173a).] 
9.  Dahaoks  «=3l82(6y— Exobbsitk  Dauaobs— 

PEBSONAI.    lNJT7BTI!i8. 

A  verdict  of  ^SiCOO  to  a  dtv  fireman,  2& 
years  old^  and  earning  $160  a  month,  who  receiv- 
ed injuries  to  the  large  bone  of  the  leg,  which 
was  torn  away  from  its  attachments,  pushed 
through  the  Ugaments  and  flesh  outside  the  sidn, 
and  received  other  fractures,  who  was  confined 
to  the  hospital  for  six  weeks  and  suffered  ex- 
cruciating pain  for  that  time,  and  who  would 
have  a  permanently  weak  ankle  and  would  never 
have  the  same  use  of  his  leg,  was  not  excessive. 
[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  i  877;  Dec.  Dig.  <8=>132(6).l 

Appeal  from  Circuit  Oonrt,  Sebastian  Coun- 
t  J ;  Oeo.  W.  Dodd,  Special  Judge. 

Action  I^  Leo  Hendrlckeon  against  the 
Ft.  Smith  Llt^t  &  Traction  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Afflimed. 

Appellee  sued  appellant  to  recover  damagesi 
which  he  alleges  were  sustained  by  one  of 
appellant's  street  cars  negligently  colliding 
vritb  a  fire  wagon  in  which  he  was  riding. 
The  material  facts  are  as  follows: 

Appellee,  Leo  Hendrickson,  was  a  fireman 
employed  hy  the  city  of  Ft  Smith,  and  appel- 
lant was  a  coiiwratlan,  <H>erating  a  street  car 
line  in  that  dty.  On  the  afternoon  of  Au- 
gust 11,  1916,  appellee  was  injured  by  one  of 
aK>allant'B  street  cars  colliding  with  a  Are 
wagon,  in  which  appellee  was  riding  on  his 
way  to  a  fire.  The  accident  occurred  at  the 
intersection  of  A  and  Fifth  streets.  Fifth 
and  Sixth  streets  run  north  and  south  and 
are  parallel  to  each  other.  A  and  B  streets 
run  «a8t  and  west  and  are  parallel  to  each 
other.  These  streets  are  300  feet  apart  and 
are  60  ffeet  wide,  including  sidewalka  Qar- 
rison  avenue  is  100  feet  wide.  A  flre  station 
is  situated  On  Sixth  street,  100  feet  north 
of  the  comer  of  A  street,  ard  the  distance 
from  the  fire  station  down  A  street  to  Fifth 
street,  where  the  accident  occurred,  la  a 
Uttle  over  400  feet.  Garrison  avenue  is  one 
block  south  of  where  the  aoddent  occurred. 
A  fire  alarm  was  turned  in  from  a  i<olnt  be- 
tween Fourth  and  Fifth  streets  on  Garrison 
avenue.  Four  flre  wagons  left  the  station, 
above  referred  to,  and  appellee  was  on  the 
first  wagon  that  left  the  station,  riding  on 
the  seat  with  the  driver.  All  the  flre  wagons 
were  equlppedf  with  rotary  bells,  but  the 
front  wagon  npon  which  appellee  was  riding 
was  equipped  with  a  triple  stroke  rotary 
beU,  which  could  be  heard  ijbove  the  rest. 
The  gong  upon  each  flre  wagon  was  rung 
continuously  from  the  time  they  left  the 
fire  station  until  the  accident  occurred,  and 
the  wagons  themselves  made  coQsiderable 
noise,  each  having  steel  tires  and  being  drawn 
by  horses  over  brick-paved  streets.  Accord- 
ing to  the  testimony  of  the  plaintiff,  the  flre 
wagon  on  which  he  was  riding  was  going  at 


a  apeeA  Of  10  or  12  itailes  an  hour,  and,  ac- 
cording to  the  testimony  of  the  motorman  of 
the  street  car,  It  was  traveling  at  a  speed  of 
15  miles  an  hour.  The  flre  wagon  was  driven 
down  Sixth  street  to  A  street,  and  was  then 
turned  down  A  street.  The  driver  said  that 
he  Intended  to  turn  into  Fifth  street,  and  be- 
gan to  pull  up  when  he  was  within  36  feet 
of  the  street  car  and  before  he  saw  it.  After 
he  saw  the  car,  thinking  he  would  not  have 
time  to  make  the  turn,  he  attempted  to  drive 
straight  across  the  track.  The  street  car 
struck  the  right  hind  wheel  of  the  flre  wagon, 
and  knocked  it  over  so  that  the  flre  wagon 
struck  the  curb  on  the  southwest  comer  of 
Fifth  and  A  streets.  The  collision  occurred 
in  the  center  of  A  street.  Appellee  was  on 
a  seat  with  the  driver,  but  had  no  control 
over  the  team  or  wagon.  The  collision  pin- 
ned him  under  the  flre  wagon,  and  he  was 
severely  Injured.  The  street  car  was  travel- 
ling south  towards  Garrison  avenue  at  the 
time  of  the  accident.  The  crossing  at  which 
the  accident  occurred  is  what  Is  commonly 
called  a  blind  comer ;  that  Is  to  say,  it  is  a 
comer  where  a  building  is  on  the  property 
line  and  cuts  off  the  view  from  the  street 

The  motorman  testifled  that  on  this  oc- 
count  he  began  to  cut  off  the  power  at  B 
street,  and  reduced  the  speed  of  the  car  to 
8  or  10  miles  an  hour,  and  began  sounding 
the  bell  continuously  until  the  accident; 
that  as  he  approached  A  street,  about  100 
feet  away  from  it,  the  car  was  traveling  at 
6  or  7  miles  an  hour,  and  when  60  feet  away 
from  A  street  the  car  was  traveling  at  the 
rate  of  6  or  6  miles  an  hour ;  that  at  the  time 
of  the  accident  the  car  was  going  at  a  rate 
of  speed  at  which  it  could  be  stopped  in  30  or 
40  feet  The  motorman  also  testifled  that  he 
tried  to  stop  the  car  as  soon  as  he  saw  the 
flre  wagon.  According  to  the  testimony  of 
appellee,  the  motorman  did  not  try  to  stop 
the  car  until  he  got  within  4  or  6  feet  of  the 
flre  wagon,  and  the  street  car  at  that  time 
was  going  at  the  rate  of  10  miles  an  hour. 
There  was  a  city  ordinance,  providing  that 
all  flre  engines  or  fire  apparatus  shall  have 
the  right  of  way  upon  any  street  in  the  city 
of  Ft.  Smith.  Another  ordinance  provided 
that  when  a  fire  alarm  is  given  by  the 
gongs  attached  to  the  flre  wagons,  all  street 
cars  shall  be  required  to  stop  running  until 
the  flre  wagons  have  passed,  or  until  the 
driver  ascertains  that  the  flre  wagons  are 
not  moving  in  such  a  direction  as  to  inter- 
fere with  his  car. 

Without  stating  the  testimony  with  more 
particularity,  it  is  suflJcient  to  say  that  the 
evidence  introduced  in  behalf  of  appeUee 
showed  that  the  accident  occurred  by  rea- 
son of  the  negligence  of  the  motorman  in 
charge  of  the  street  car,  and  evidence  ad- 
duced in  favor  of  appellant  tended  to  show 
that  there  was  no  negligence  on  his  part 
The  Jury  returned  a  verdict  for  appellee    in 
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the  nun  of  |8,600  and  from  the  Judgment 
rendered  appellant  prosecates  thia  appeal. 

HUl,  Brlzzolara  &  Fltzhugh,  of  Ft  Smith, 
for  appellant.  Oglesby,  Cravena  &  Oclesby, 
of  Ft  Smith,  for  appellee. 

HABT,  J.  (after  stating  the  facts  as  above). 
It  Is  InMsted  by  counsel  for  appellant  that 
the  court  erred  in  giving  Instructions  num- 
bered 7  and  8  at  the  request  of  appellee.  The 
instructions  read  as  follows: 

"(7)  If  the  evidence  shows  that  defendant's 
motormah  did  not  hear  the  approach  of  the 
fire  wagon  upon  wfaibh  plaintiS  was  riding  in 
time  to  stop  his  car  before  the  wagon  was 
struck,  if  it  was  struck,  yet  if  jury  believes 
from  the  evidence  that  be  could,  in  the  exercise 
of  ordinary  care,  have  heard  the  approach  of 
said  fire  wagon  in  time  to  stop  his  car  before 
the  collision,  and  that  his  failure  to  hear  the 
approach  of  the  fire  wagon  was  not  due  to  the 
fact  that  it  could  not  be  heard,  hut  to  the  fact 
that  on  account  of  Ids  failare  to  listen,  he  did 
not  hear  same,  and  that  he  could  have  heard 
same  in  time  to  stop  the  car  if  he  had  lis- 
tened, with  ordinary  care  and  attention,  then 
the  motorman  was  guilty  of  negligence  in  the 
operation  of  the  car. 

"(8)  If  the  jury  believe  from  the  evidence  that 
a  fire  alarm  was  given  by  the  ringing  of  fire  bells 
or  by  gongs  attached  to  the  hose  cart  or  fire 
wagons,  and  that  the  motorman,  operating  the 
street  car  at  the  time  of  such  alarm,  heard  such 
alarm  before  colliding  with  the  fire  wagon,  pro- 
vided he  might  reasonably  apprehend  that  fire 
wagon  was  moving  towards  such  car  track,  then 
it  was  his  duty  to  stop  the  car  until  said  fire 
apparatus  passed,  or  until  he  ascertained  that 
same  was  not  moving  in  such  direction  as  to  in- 
terfere with  the  car.  If  the  jury  believe  from 
the  evidence  he  could  have  beard  same  in  time 
to  stop  the  car  before  a  collision  if  he  had 
been  listening  with  ordinary  care  and  attention, 
the  defendant  is  held  to  the  same  duty  as  if  the 
motorman  did  in  fact  hear  the  alarm." 

[1, 2]  It  will  be  remembered  that  there  was 
a  dty  ordinance  which  provides  that,  when  a 
fire  gong  is  sounded,  all  street  cars  shall  be 
required  to  stop  running  nntil  fire  wagons 
shall  have  passed.  It  is  insisted  that  the 
instmctions,  in  effect,  told  the  jary  that  It 
was  the  duty  of  the  motorman  to  stAp  the  car 
upon  hearing  the  approach  of  the  fire  wagon, 
or  if  In  the  exercise  of  ordinary  care  be 
could  have  beard  the  same,  and  that  a  viola- 
tion of  this  duty  as  provided  by  the  ordinance 
was  negligence.  In  other  words,  it  is  insist- 
ed that  the  instructions  are  open  to  the  same 
objection  as  tliose  condemned  In  the  case  of 
Bain  V.  Ft  Smith  Light  &  Traction  Co.,  116 
Ark.  126,  172  S.  W.  843,  L.  R.  A.  1915D,  1021. 
We  do  not  agree  with  counsel  in  this  conten- 
tion. The  Instructions  set  out  above  were 
not  designed  to  cover  the  same  field  as  those 
criticized  in  the  Bain  Case.  In  the  Bain 
Case  the  court  said  that  in  a  common-law  ac- 
tion against  the  street  railway  company  for 
an  injury  alleged  to  have  been  caused  by  the 
company's,  negligence,  If  at  the  time  of  the 
injury  the  street  car  producing  it  is  being 
operated  in  a  manner  that  violated  an  ordi- 
nance of  the  city,  such  fact  may  be  shown  as, 
tending  to  establish  the  allegations  of  negli- 
gence.    The  court  held,  how.ever,   that  U 


wonM  be  erroneons  to  tell  the  jury  that  tlie 
operation  of  street  cars  in  violation  of  a 
dty  ordinance  was  negligence  as  a  matter 
of  law.  In  the  present  case,  at  the  reqnest  of 
appellant,  the  court  expressly  told  the  Jury 
that  the  failure  of  appellant  to  comply  with 
the  city  ordinance  in  question  did  not  create 
a  llahlUty  against  appellant,  but  that  it 
could  be  considered  in  measuring  the  care  re- 
quired of  the  respective  operatives  of  the 
street  car  and  fire  apparatus.  Moreover,  in 
the  instructions  given  at  the  reqnest  of  ap- 
pellee, the  Jury  was  specifically  told  that  the 
ordinance  in  question  did  not  create  a  liabili- 
ty against  appellant  and  that  if  in  the  exer- 
cise of  ordinary  care  the  motorman  shoald 
have  known  of  the  approach  of  the  fire  wag- 
on, and  that  such  failure  caused  the  accident 
then  mdi  failure  to  obey  suCh  ordinance  was 
a  circumstance  which  the  Jury  might  consider 
in  determining  whether  the  company  was  or 
was  not  guilty  of  negUgence.  The  instruc- 
tions complained  of  were  not  directed  against 
the  violation  of  the  ordinance  in  question; 
they  had  no  reference  to  that  phase  of  tlie 
case.  This  was  a  conunon-law  action  for  neg- 
ligence, and  the  Instructions  complained  of 
were  (Urected  towards  what  the  Jury  might 
find  constituted  negligence  on  the  part  of  ap- 
pellant They  made  no  reference  whatever 
to  the  ordinance  in  question,  and  their  cor- 
rectness must  be  tested  as  if  no  such  ordi- 
nance existed.  It  la  well  settled  that  it  Is 
not  practicable  that  the  court  should  state 
all  the  propositions  of  law  Involved  in  a  case 
in  one  Instruction.  Where  the  whole  law  can- 
not be  embodied  In  one  proposition.  It  is  bet- 
ter that  the  Instruction  should  not  oondnde 
in,  "Find  for  the  plaintiff,"  or,  "Find  for  the 
defendant"  as  the  case  may  be.  These  In- 
structions were  not  open  to  that  objection. 
InstnictiOB  No.  7  simply  told  the  Jury  that  if 
they  found  certain  facts  to  exist  then  the 
motorman  was  guilty  of  negligence  in  the 
operation  of  the  car.  Instruction  No.  8  was 
on  the  duty  of  the  appellant  Both  the  in- 
structions would  have  been  Just  as  appropri- 
ate if  the  fire  wagon  had  been  any  other  sort 
of  a  wagon. 

[t,  4]  It  Is  tme  that  street  cars  from  neces- 
sl^  must  travel  <m  their  tracks,  but  persons 
crossing  the  tracks  at  a  street  crossing  are 
not  trespassers.  Street  car  companies  most 
antldpate  that  persons  and  vehicles  will 
cross  their  tracks  at  street  crossings,  and 
their  motorman  must  use  ordinary  care  to 
discover  them.  What  would  be  ordinary  care 
would  depend  upon  the  drcumstances  of  the 
particular  case.  Where  there  was  nothing 
to  obstruct  the  view,  the  motorman  might 
see'  persons  about  to  cross  the  street,  and  it 
would  not  be  necessary  for  him  to  listen. 
In  the  present  case  it  was  the  contention  of 
appellant  that  there  was  a  building  right  up 
to  the  property  line,  and  that  this  prevented 
the  motorman  from  seeing  the  fire  wagon. 
la  other  words,  the.  only  way  the  motorman 
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oonld  kxtow  of  the  ttppnwcb  of  the  five  wasom 
was  by  listening.  Hence  the  Inatrnctlfliia  are 
not  faulty  because  they  only  deal  with  the 
failure  of  the  motorman  to  hear  the  i^ 
proachlng  fire  wagon.  In  short  It  waa  not 
necessary  to  snbmlt  to  the  Jury  the  question 
of  whether  he  could  hare  seen  the  fire  wagon, 
for  it  was  the  contention  of  appellant  that  he 
could  not  have  seen  It,  and  the  testimony  on 
this  point  Is  undisputed. 

[I]  It  Is  next  insisted  that  the  court  erred 
in  permitting  certain  witnesses  to  testify  that 
on'  subsequent  days  they  were  on  one  of  ap- 
pellant's street  cars  at  the  same  point  at 
which  the  accident  occurred,  and  heard  the 
ringing  of,  gongs  and  the  sounding  of  the  Are 
wagons  on  the  pavement  as  they  left  the  Are 
station  in  question  In  this  case.  Clounael 
based  their  right  to  exclude  this  eridenoe  on 
the  ruling  of  the  court  In  the  case  of  Ward  v. 
Ft  Smith  Light  &  Traction  Co.,  123  Ark.  S48, 
186  S.  W.  1085.  We  do  not  think  that  case 
sustains  the  contention  of  counsel.  There 
the  plalntur  offered  to  prove  that  the  witness 
bad  had  a  race  with  a  street  car  at  another 
time  and  place,  and  that  this  car  had  passed 
bis  automobile  while  his  automobile  was 
going  at  the  rate  of  88  miles  per  hour.  The 
testimony  was  rejected  because  It  was  not 
shown  that  the  cars  were  geared  in  the  same 
way  as  the  car  under  consideration  In  that 
case,  or  that  they  were  so  constructed  that 
they  would  naturally  have  the  same  speed. 
For  that  reason  we  held  that  the  excluded 
evidence  related  to  collateral  transacttons, 
and  would  tend  to  confuse  the  issues.  Here 
the  position  of  the  car  was  practically  the 
same  as  that  testified  to  by  the  witnesses  on 
the  occarion  of  the  accident,  and  the  wit- 
nesses had  the  same  opportunity  to  hear  the 
fire  gongs.  Therefore  the  testimony  waa 
competent  under  the  principles  decided  in  St 
L.,  L  H.  &  S.  B.  Co.  r.  Klmbrell,  lU  Ark. 
1S4,  163  S.  W.  616,  and  St  L.,  I.  M.  &  S. 
R.  Co.  V.  McMlchael,  115  Ark.  101,  171  S. 
W.  115. 

[•]  Appellant  was  permitted  to  prove  by 
one  witness  that  she  was  fanilliar  with  the 
corner  where  the  accident  occurred,  and 
saw  the  accident  The  witness  was  permit- 
ted to  state  that  a  brick  building  was  right 
up  to  the  property  line,  and  state  the  physi- 
cal surroundings  as  -  they  existed,  but  was 
not  permitted  to  state  whether  or  not  the 
motorman  could  have  seen  up  A  street  be- 
fore he  began  to  wind  the  brake.  Error  is 
assigned  by  counsel  for  appellant  because 
the  witness  was  not  permitted  to  state  wheth- 
er or  not  this  was  a  fftct.  If  it  be  assumed 
tbnt  this  was  error,  no  prejudice  resulted 
to  appellant  from  its  exclusion.  Appellant 
made  a  diagram  of  the  locality  and  of  the 
point  where  the  car  was  when  the  motor- 
man  says  be  first  saw  the  fire  wagon  and  be- 
gan to  apply  the  brakes.  The  Jury  by  con- 
sent were  carried  to  the  scene  and  permitted 
to  view  it.  Therefore  they  could  have  ascer- 
tained for  themselves  whether  or  not  tbe  mo- 


torman could  have  seen  the  fire  wagon  from 
the  point  where  he  first  began  to  wind  the 
brake. 

[7]  One  of  appellee's  counsel  in  his  doeinff 
argument  to  the  Jury  made  the  following 
Btatemtot: 

"I  know  that  it  is  generally  said  that  no  one 
can  get  a  verdict  against  the  Ft  Smith  Liebt  & 
Traction  C<»npany  from  a  jury  in  Ft  Smith, 
regardless  of  the  justice  of  the  case." 

The  record  eontinnes  as  follows: 

"Whereupon  the  defendant  objected  to  s^d  r^ 
marks,  ana  at  the  time  saved  its  exceptions. 
Thereupon  counsel  for  plaintifE  attempted  to 
withdraw  said  remarks,  and  the  court  admonish- 
ed the  jnry  to  disregard  them." 

The  remarks  should  not  have  been  made 
by  coimsel,  but  we  think  their  prejudicial 
effect  was  removed  by  the  court  The  record 
shows  simply  that  the  court  admonished  the 
Jury  to  disregard  them.  What  the  court 
actually  said  to  the  Jury  Is  not  in  the  record, 
but  we  must  assume  that  the  language  was 
sufficient  to  remove  the  prejudice  caused  by 
the  remarks.  Webster  says  that  the  word 
"admonish"  means  to  counsel  against  wrong 
practices;  to  caution  or  advise;  to  warn 
against  danger  of  an  offense.  In  the  absence 
of  a  showing  to  the  contrary,  we  will  pre- 
sume that  the  language  of  the  court  was 
sufficient  to  remove  from  the  minds  of  the 
jury  any  prejudice  created  by  remarks  of  the 
attorney.  As  soon  as  an  objection  was  made 
to  the  remarks  by  opposing  counsel,  the  coun 
ael  who  made  the  remarks  attempted  to  with- 
draw them  from  the  jur;^.  This  was  follow- 
ed by  an  admonition  from  the  presiding  judge 
to  the  jury  to  disregard  the  prejudicial  state- 
ments, and  this  we  think  was  sufficient  to 
cure  the  prejudice. 

[I]  It  Is  Insisted  by  counsel  for  appellant 
that  the  Judgment  should  be  reversed  liecause 
appellee  was  allowed  to  testify  as  to  his  earn- 
ings from  prize  fighting  and  training  prize 
fighters.  They  Insist  that  this  evidence  is 
not  a  proper  element  In  the  determination  of 
the  amount  of  recovery  appellee  would  be  en- 
titled to  by  reason  of  his  impaired  earning 
capacity  because  section  983  of  Klrby's  Di- 
gest makes  it  unlawful  for  any  person  to  fight 
prize  fights,  or  In  any  wise  participate  In 
them  in  the  state  of  Arkansas.  The  record 
shows  that  appellee  stated  that  In  addition  to 
being  a  fireman  be  earned  about  $75  a  month 
as  boxing  Instructor  or  trainer.  It  Is  true 
that  in  response  to  a  question  on  cross- 
examination,  he  stated  that  he  was  a  prize 
fighter,  but  when  his  whole  testimony  Is  read. 
It  is  perfectly  apparent  that  he  said  that  he 
earned  $76  a  month  as  a  boxing  Instructor. 
It  is  not  apparent  from  his  testimony  that 
he  engaged  In  prize  fighting,  or  earned  any 
money  from  training  other  people  to  fight 
a  prize  fight  His  testimony  plainly  shows 
that  his  additional  earnings  were  made  by 
being  a  boxing  Instructor  or  a  trainer  of  peo- 
ple who  desire  to  practice  boxing.  This  is 
pot  prohibited  by  the  statutaa  -of  tbe. state. 
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and  tbe  teetlmony  was  properly  admitted  to 
go  to  the  Jury. 

[9]  Finally,  It  Is  Insisted  that  tbe  rerdlct 
Is  excessive.  The  jury  returned  a  verdict  for 
appellee  for  $8,500.  Tbe  attending  pbysldan 
stated  that,  on  examination  of  appellee  short- 
ly after  the  accident,  he  found  that  the  large 
bone  of  the  leg  had  been  torn  away  from  Its 
attachments,  pushed  through  the  ligaments 
and  flesh  for  between  two  and  three  Inches 
outside  the  skin.  He  also  described  another 
fracture  and  the  treatment  that  was  neces- 
sary to  be  given  while  appellee  was  In  the 
hospital.  He  said  that  appellee  was  confined 
to  tbe  bospital  for  about  six  weeks,  and  suf- 
fered excruciating  pain  nearly  all  the  time 
he  was  there.  We  quote  from  tbe  record 
tbe  physician's  description  of  appellee's  in- 
juries as  follows: 

"Q.  Can  you  describe  that  injury  if  he  will 
take  oS  his  shoe  and  show  to  the  jury  how  he 
was  hurt?  A.  Yea,  sir.  (PlaintifE  removed  bis 
shoe,  and  the  doctor  showed  the  jury  how 
and  where  the  leg  was  injured.)  A.  We  found 
that  this  bone  here  was  oroken,  and  the  liga- 
ments were  badly  torn  and  lacerated,  and  it 
was  sticking  out  through  the  skin  here,  pushed 
through  here  two  or  three  inches.  Q.  That  is 
the  big  b<«e7  A.  Tes,  sir;  that  is,  the  hinge 
bone  here  was  projecting  the  internal  malleolus, 
and  this  bone  here  is  a  hinge  j<»nt,  and  was 
projecting  here,  and  the  tibia,  which  is  down 
on  the  leg  there,  bad  an  attachment  to  both 
bones,  and  these  ligaments  on  top  here  are  neces- 
sary for  the  small  bone  in  the  foot,  and  they 
come  down  here  over  the  foot,  and  this  place 
here  was  mangled  and  torn  from  its  ligaments, 
and  these  bones  on  this  joint  here  were  just 
pressed  up  like  that.  It  was  necessary,  in  or- 
der to  put  this  bone  back,  to  use  a  great  deal  of 
force,  even  more  than  we  were  able  to  exert  to 
replace  it,  so  it  was  necessary  to  make  a  little 
incision  here,  and  then  we  sutured  it  over,  and 
with  venr  shght  infections  it  healed  very  nice- 
ly. Q.  And  he  was  able  to  leave  the  hospital 
in  how  long?    A.  About  six  weelu." 

He  further  stated  that  there  was  no  doubt 
that  appellee  would  have  a  permanently 
weak  ankle,  and  that  It  would  always  give 
him  trouble;  that  appellee  would  never  be 
able  to  have  the  same  use  of  bis  leg  as  he 
did  before  tbe  Injury.  It  Is  true  he  stated  in 
one  place  that  it  would  be  1  or  2  years  be- 
fore appellee's  leg  would  be  anything  like 
normal  again;  but,  when  all  bis  testimony 
Is  read,  it  Is  evident  that  the  physician  meant 
that  It  would  be  about  2  years  before  the 
stiffness  would  get  out  of  appellee's  leg  and 
it  approached  anything  like  a  normal  state. 
Tbe  witness  states  positively  that  the  ankle 
was  permanently  Injured,  and  that  it  would 
be  weaker  than  appellee's  other  ankle  for  the 
remainder  of  his  life,  and  It  could  never 
stand  mucb  pressure.  From  his  testimony 
the  Jury  might  readily  infer  that  appellee 
could  never  again  follow  the  avocations  In 
life  for  which  he  had  fitted  himself,  viz.  fire- 
man and  boxing  Instructor.  He  was  only 
25  years  of  age  at  the  time  be  received  his 
injuries,  and  from  his  physical  appearance 
and  mental  condition  as  disclosed  by  the  evi- 
dence tbe  Jury  might  have  foimd  that  his 


earning  capacity  in  bla  dtosen  Tocatloiis  in 
life  would  be  increased  in  the  near  future. 
He  was  earning  $75  a  month  as  fireman  and 
an  additional  $75  as  boxing  Instractor.  He 
had  not  fitted  himself  to  earn  money  by  a 
sedentary  occupation,  and  under  all  the  cir- 
cumstances, taking  into  consideration  tbe  ex- 
cruciating pain  be  suffered  and  his  decreased 
earning  capacity,  we  do  not  think  it  can  be 
said  that  the  verdict  Is  excessive. 

Other  assignments  of  error  In  regard  to 
giving  and  refusing  instructicms  are  pressed 
upon  us  for  a  reversal  of  tbe  Judgment.  We 
do  not  deem  it  necessary  to  set  tbem  out,  or 
to  discuss  them  in  detail  Tbe  court  in  In- 
structions correctly  told  the  Jury  that  no 
negligence  of  the  driver  of  the  fire  wagon 
affected  appellee's  right  to  recover  unless  tbe 
negligence  of  the  driver  of  the  fire  wagon  was 
tbe  sole  cause  of  the  accident  The  records 
show  tbat  appellee  bad  no  control  whatever 
over  tbe  driver  of  the  fire  wagon,  tbat  it  was 
bis  duty  to  ride  beside  tbe  driver  in  tbe  ab- 
sence of  bis  chief,  and  that  it  was  against  tbe 
roles  for  bim  to  direct  the  driver  in  regard  to 
his  duties.  In  other  words,  under  the  rules 
and  regulations  of  tbe  fire  d^artment,  he 
bad  no  control  whatever  over  the  driver.  It 
can  be  readily  understood  how  this  regula- 
tion would  operate  to  tbe  safety  of  both.  It 
was  necessary  tbat  the  wagon  should  be  driv- 
en at  a  rapid  rate  of  speed  through  tbe 
streets,  and  the  driver's  attention  would  be 
wholly  engrossed  in  managing  bis  team,  and 
it  would  be  dangerous  for  him  to  be  distract- 
ed by  any  one  attempting  to  direct  him  bow 
to  discbarge  his  duties. 

The  Judgment  will  be  affirmed. 


JONES  et  aL  r,  HUNTER  et  al.    (No.  6.) 
(Supreme  Court  of  Arkansas.    Nov.  27,  1916.) 

1.  Affkai.  awd  EBrob  <8=>499(4)  —  Scope  — 
Pkesbbvation  or  Bxceptionb. 

Where  the  bill  of  exceptions  tails  to  show 
that  objection  was  made  to  refusal  of  an  in- 
struction, or  that  any  exception  thereto  was 
saved,  an  assignment  ot  error  based  on  such 
refusal,  though  it  appears  in  the  motion  for 
new  trial,  cannot  be  considered,  since  the  mo- 
tion for  new  trial  constitutes  an  assignment  of 
error,  but  not  the  matter  upon  which  the  as- 
signment is  based. 

[Eld.  Note. — FV>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2298 ;  Dec  Dig.  «=»499(4).] 

2.  APFkAt,  Aim  ElRBOB  «s>1001(2)  —  Soopb  — 

CONFUOT  IN   EVIDSNCB. 

If  there  is  testimony  of  a  substantial  char- 
acter to  support  tiie  verdict,  it  cannot  be  dis- 
turbed, though  the  appellate  court  might  think 
it  to  be  against  the  weight  of  evidence. 

rEA.  Note.— Fw  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  8022;  Deci  Dig.  «=> 
1001(2).] 

3.  EVIDBHCB   •s>471(29)   —   ADiaBSIBZUTT   — 

Conclusions  of  Law. 
In  a  suit  to  recover  an  island,  testimony  of 
a  competent  surveyor  who  had  actually  surveyed 
the  land  involved  and  oonpared  his  plats  with 
surveys  and  maps  of  the  same  territory  made 
prior  to  a  change  of  tbe  river  channel,  which,  it 
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was  claimed,  dWBfed  tb»  ownenUp  of  the  land 
involved,  that  the  island  then  formed  waa  not 
included  within  the  grant  to  the  plaintiffa,  waa 
comDetent,  and  not  objectionable  as  presenting 
conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Evldenea» 
Cent.  Dig.  |  2174;  Dec  Dig.  .*a>471(2»);  Wit- 
nesses, Gent  Dig.  i  833.] 

4.  Btidbnob  4s»471(28)  —  Admibbibiutt  — 

CoNCLnsions  of  Law. 
Testimony  of  persons  claiming  land  formed 
b7  a  shift  of  the  river  channel,  who  had  helped 
make  the  survey  and  bad  lived  on  the  land  for 
several  years,  and  who  testified  that  they  were 
familiar  with  the  boundary  lines  of  the  adverse 
party's  grantor,  and  that  they  had  lived  in  the 
community  for  many  years,  to  the  effect  that 
the  land  involved  waa  not  within  the  plaintiffs' 
boundary,  waa  competent,  and  not  objectionable 
•B  presenting  conclosions  of  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Die.  |  2174;   Dec.  Dig.  <8=»471(2»);   Wlt- 


it.  Dig, 
aes,  C( 


nesses.  Cent  Dig.  |  833.] 

Appeal  fiK«n  drcnlt  Court,  Crawford 
County ;  Jamea  Co<dinin,  Judge. 

Suit  by  C.  B.  Jones  and  others  against 
Sherd  Hunter  and  others.  Judgment  for  de- 
fendants, and  plalntltts  appeaL    Affirmed. 

Api^ellantB  instituted  tbla  action  in  the  dr- 
cnlt court  against  appdlees  to  recover  poa- 
session  of  an  island  In  the  Arkansas  river 
opposite  the  rirer  front  Just  below  Riverside 
addition  to  the  dty  of  Yan  Buren,  In  Craw- 
ford oountjr.  Ark.  Appellants  claim  that 
tbey  are  ttae  owners  of  the  fractional  west 
Half  of  8ectl<m  31,  township  9  north,  range 
81  west,  in  Crawford  county.  Ark.,  and  that 
the  Island  Is  a  part  of  the  lands  embraced  in 
their  deeds. 

At  the  time  of  the  original  government 
survey  In  1829  the  Arkansas  river  was  the 
west  boundary  line  (rf  said  section  81.  The 
<diannel  of  the  river  shifted  west  from  where 
it  was  when  the  original  survey  was  made. 
Much  of  the  land  in  the  west  fractional  half 
of  section  31  has  caved  into  the  river,  and  a 
long  narrow  Irregular  shaped  Island  has 
formed  In  the  river  opposite  the  lands  re- 
maining In  the  fractional  half  of  section  31. 
The  Island  has  been  in  process  of  formation 
for  35  years.  It  first  appeared  as  a  sand 
bar  In  the  river,  and  was  gradually  built  up 
so  that  vegetation  and  timber  began  to  grow 
on  it  and  it  has  ste^  bluff  banks  on  the 
west  side.  Appellees  went  into  possession  of 
the  island  and  have  deared  about  200  acres 
of  it  Hie  main  channel  of  the  river  is  on 
the  west  side  of  the  island,  but,  according 
to  the  testimony  of  appellees,  there  is  a  well- 
defined  channel  between  the  island  and  the 
mainland  In  said  section  81,  and  the  water 
varies  In  depth  tram  1  to  10  feet  the  year 
around.  All  the  witnesses  admit  that  in  high 
water  the  channel  between  the  island  and 
the  mainland  on  the  east  side  of  the  island 
is  navigable.  Witnesses  for  appellees  say 
the  diannel  between  the  island  and  the  main- 
land In  said  section  81  is  several  hundred 
feet  wide  in  low  water.    On  the  other  hand, 


witnesses  for  appellants  aay  that  It  becomes 
so  narrow  In  places  that  a  person  with  a 
pole  might  jump  over  It 

Appellees  went  into  possession  of  the  is- 
land in  1906  and  1909,  and  have  put  in  cul- 
tivation about  200  acres  of  it  According  to 
the  testimony  of  appellants,  the  Island  was 
formed  within  the  boundaries  of  the  frac- 
tional west  half  of  section  31  as  it  was  orig- 
inally surveyed,  or  at  least  that  part  of  the 
island  was  vrithln  such  limits. 

On  the  other  hand,  the  testimony  of  ap- 
pellees shows  that  the  island  Is  not  within 
the  boundaries  of  the  fractional  west  half  of 
section  31  as  it  was  originally  surveyed. 
Other  fbcts  will  be  stated  or  referred  to  in 
the  opinion. 

The  jui7  returned  a  verdict  to  favor  of 
appellees,  and  from  the  Judgment  rendered, 
appellants  prosecute  this  appeaL 

W.  H.  Neal  and  E.  L.  Matlock,  both  of 
Van  Buren,  for  appellahts.  Sam  EL  Chew, 
of  Yan  Buren,  for  appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
This  suit  is  based  upon  section  4918  of  Eir- 
by's  Digest,  which  reads  as  follows: 

"All  land  which  has  formed  or  may  hereafter 
form,  in  the  navigable  waters  of  this  State  and 
within  the  original  boundaries  ei  a  former  owner 
of  land  upon  snch  stream,  shall  bdosg  to  and 
the  title  thereto  shall  vest  in  audi  former  owner, 
his  heirs  or  assigns,  or  in  whoever  may  have 
lawfully  succeeded  to  the  right  of  such  former 
owner  therein:  Provided,  tnat  nothing  herein 
shall  be  construed  to  affect  the  rights  or  inter- 
est of  third  parties  in  any  such  land  acquired 
before  the  passage  of  this  act" 

[1]  The  act  tn  anestlon  was  approved 
April  26,  1901,  and  appellees  do  not  contend 
that  they  had  acquired  any  rights  to  the 
island  prior  to  the  passage  of  the  act.  The 
Arkansas  river  is  a  navigable  stream.  Ac- 
cording to  the  original  survey,  the  west 
boundary  Une  of  the  fractional  west  half 
of  section  31,  referred  to  to  the  statement 
of  facts,. was  the  Arkansas  river.  A  large 
quantity  of  the  land  to  the  fractional  west 
half  of  section  31  caved  into  the  river,  and 
an  Island  formed  to  the  river  opposite  the 
mainland  at  this-  potot  Accordtog  to  th^ 
testimony  of  BeU.  a  dyll  engineer,  a  part  of 
the  Island  is  wltbto  the  limits  of  the  fraction- 
al west  half  of  section  31,  but  the  greater 
part  of  It  extends  westwards  beyond  the 
limits  of  that  section  as  origtoally  surveyed. 
Appellees  asked  the  court  to  instruct  the 
Jury  that,  if  any  of  the  land  to  the  fractional 
west  half  of  section  31,  as  it  was  origtoally 
surveyed,  has  caved  toto  the  river,  and  that 
even  a  part  of  the  land  to  controversy  form- 
ed to  the  river  wlthto  the  origtoal  bound- 
aries, the  verdict  of  the  Jury  should  be  for 
the  appellants,  even  though  the  Jury  might 
also  find  that  the  land  so  formed  now  ex- 
tends beyond  the  origtoal  boundaries.  Thsy 
asked  this  instruction  on  the  theory  that, 
if  a  part  of  the  land  formed  wlthto  the  orig- 
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Inal  bonnflarles  of  tlie  former  owner,  the 
title  thereto  vested  La  appellants  nnder  sec- 
tion 4918  of  Kirby'a  Digest,  and  tbat  they 
would  acquire  title  to  that  part  of  the  Island 
which  extends  beyond  the  boundaries  of  the 
former  owners  by  accretion.  Under  the 
state  of  the  record  presented  to  ns  we  cannot 
consider  this  supposed  assignment  of  error. 
The  bill  of  exceptions  does  not  show  that 
any  objection  was  made  to  the  mllng  of  the 
court  in  refusing  this  Instruction,  or  that  any 
exceptions  were  saved  to  its  mllng  in  that 
regard.  If  a  party  is  dissatisfied  with  tlie 
ruling  of  the  circuit  Judge  in  a  matter  of  law, 
that  ruling  should  be  brought  before  this 
court  by  an  appropriate  exception,,  and,  as 
there  were  no  exceptions  to  the  action  of 
the  court  In  refusing  the  instructions,  the 
objection  to  the  ruling  of  the  court.  If  made, 
must  be  treated  as  abandoned,  and  there  is 
nothing  for  review  here.  Dunnlngton  v. 
Frick  C5o.,  60  Art  250,  30  a  W.  212;  Bluff 
City  LUBiber  Co.  v.  Floyd,  70  Ark.  418,  68 
S.  W.  484;  ytt&ri  v.  Ft  Smith  Light  ft  Trac- 
tion Co.,  123  Ark.  Ml,  185  S.  W.  1085. 

It  Is  true  the  supposed  assignment  of  error 
appears  in  the  motion  for  a  new  trial,  but 
that  Is  not  tl^e  place  to  set  out  the  matter 
constituting  an  alleged  error.  The  motion 
for  a  new  trial  constitutes  an  assignment  of 
error,  but  not  the  matter  upon  which  the 
assignment  is  based.  Hie  bill  of  exceptions 
must  contain  a  history  of  the  trial.  Including 
the  matter  which  was  assigned  as  error. 
Merely  reciting  the  matter  in  a  motion  for  a 
new  trial  Is  tiot  sufficient  Earrelson  v. 
Eureka  Springs  Electric  CO.,  121  Ark.  269, 
181  S.  W.  922.  Appellants:  in  their  motion 
for  a  new  trial  also  assigned  as  error  the 
action  of  the  court  in  giving  certain  Instmc- 
tions,  but  for  the  reason  Just  given  we  can- 
not consider  these  alleged-  assignments  of 
error.  The  court  told  the  Jury  that  the  A> 
kansas  river  is  a  navigable  stream,  and  that 
the  statute  quoted  above  relating  to  the  own- 
ership of  lands  formed  in  navigable  rivers 
Is  applicable  to  the  Arkansas  river.  It  fnr^ 
ther  told  the  Jury  that. all  land  which  is 
formed  in  the  navigable  waters  of  this  state 
and  within  the  oi-lglnal  boundaries  of  a  for- 
mer owner  of  land  upon  such  stream  shaU 
belong  to  such  former  owner  and  his  grran- 
tees.  It  also  specifically  told  the  Jury  that, 
if  it  should  find  from  a  preponderance  of 
the  evidence  that  after  the  land  described 
in  the  complaint  was  patented  by  the  United 


States  on  tbm  IStb  day  of  April,  1836,  any 
of  the  land  wltliln  the  limits  of  the  orig- 
inal boundary  of  the  ownership  of  the  pat- 
entee was  swept  away  by  tlie  waters  of  the 
Arkansas  river,  and  that  the  land  in  contro- 
versy has  since  formed  in  the  river  within 
the  original  bonndarles  of  the  patentee, 
then  its  VMdict  should  be  for  the  plaintiffs 
who  are  the  appellants  here.  The  court 
also  instmcted  the  Jury  that  appellants  most 
recover  upon  the  strength  of  their  own  title. 

[2]  According  to  the  testimony  of  appellees 
themselves  and  that  of  a  dvll  engineer,  none 
of  the  island  formed  in  the  river  within 
the  original  boundaries  of  a  former  owner 
of  the  land  vrlthln  the  meaning  of  section 
4918  of  Klrby's  Digest  Hence  there  was 
testimony  of  a  substantial  character  to  sup- 
port the  verdict  of  the  Jury,  and  luder  the 
settled  rules  of  this  court  we  cannot  dis- 
turb it,  even  though  we  might  think  it  was 
against  the  weight  of  the  evidence. 

[S,  4]  Again  appellants  ask  that  the  Judg- 
ment be  reversed  because  the  court  erred  in 
permitting  wttnesaes  Bell  and  Burn'  and  ap- 
liellees  Hunter  and  Bradley  to  testify  tbat 
the  land  described  in  the  deeds  to  appel- 
lants did  not  extend  onto  the  idand  or  on^ 
braoe  any  part  of  it  Their  objection  to 
tJie  testimony  is  that  It .  was  a  conclusion 
of  law,  and  as  sudi  was. not  admissible  in 
evidence.  'W)e  do  not  agree  with  ooimsel  for 
appellants  in  this  contmtlon.  Bell  and  Bum 
were  civil  engineers,  and  Bell  made  a  sur- 
vey showing  the  location  of  the  island  with 
reference  to  the  mainland  and  also  a  map 
theneof.  He  also  exandbed  at  map  showing 
the  original  survey.  Bum  also  examined 
tiieee  maps,  and  both  of  them  testified  as  to 
the  particular  facts  showing  the  location  of 
the  island  vrith.  reference  to  the  mainland, 
and'  then  stated  that  the  Island  was  not  in 
eluded  within  the  limit  of  the  grant  to  ap- 
pellants, and  we  think  their  testimony  was 
competent.  Hunter  and  Bradley  were  appel- 
lees and  helped  to  make  the  survey.  They 
had  lived  on  the  Island  since  1908.  They  tes- 
tified that  they  were  familiar  with  the 
boundary  lines  of  the  grantor  of  appellants. 
They  had  also. lived  in  tbat  community  for 
many  years,  and  were  familiar  with  the 
lands  in  question  and  their  location.  All 
these  facts  were  stated  In  detail  by  them  to 
the  jury,  and  we  think  their  testimony  was 
competent. 

The.  Judgment  will  be  affirmed. 
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WILSON  ▼.  STATB.     (No.  4164.): 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  11, 

1810.     On  Motion  for  Beliearing,  Nov.  1, 

IStie.  DissentiiiK  Opinion,  Dec.  18, 1916.) 

1.  Gaiono  <8=»85(i)— iRDicniKnT  and  In- 
FOBMATION— SunroiKwcT. 

In  an  indictment  under  Pen.  Oode  1911,  art. 
SS7,  providing  that,  "If  any  person  shall  bet 
or  wager  at  •  •  •  the  game  of  matching 
money  or  coins  of  any  denomination  for  snch 
coins,  or  for  other  things  of  value  •  •  •  he 
shall  be  fined  not  less  than  ten  *  *  •  nor 
more  than  fifty  dollars,"  a  count  charging  that 
accused  "did  unlawfully  bet  and  wager  at  a 
game  of  matching  money  and  coins  for  such 
money  and  coins  and  other  things  of  value"  was 
sufficient. 

.  [Ed.    Note. — For    otlier   cases,    see    Gaming, 
Cent  Dig.  S8  220-223 ;  Dec.  Dig.  «=>85(1).] 

2.  Oamimg    «=>85(1)— Ihdictuxnt    ahd    In- 

FOBMAnON— StTTFIOIBkcT. 

In  an  indictment  under  Pen.  Code  1911,  art. 
S67,  providing  that,  "If  any  person  shall  bet  <w 
wager  at  *  *  *  the  game  of  matching  mon- 
ey or  coins  of  any  denomination  for  such  coins, 
or  for  other  thipgs  of  value  *  *  *  .-^e  shall 
be  fined  not  less  than  ten  *  *  •  nor  more 
than  fift^  dollars,"  a  count  diarging  that  ac- 
cused "did  then  aq^-  there  unlawful^,  bet  ^nd 
wager  at  a  game  of  matchiiig  coins  for  other 
things  of  value,  to  wit,  cold  drinks,"  whs  suffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {{  220-228 ;  Dec.  Dig.  «s>85(l).] 

3.  iNDICTiaCNT  AND  INVOBICATION  ^=>132(4) — 
KUCTION  BETWEEN  COPNTS— MlSDEMBAN- 
OB. 

Where  several  counts  in  an  indictment 
charge  different  phases  of  the. same  transaction 
nnder  the  same  statute,  no  election  between 
counts  can  be  required  where  misdemeanors 
only  are  charged. 

[Ed.  Note. — For  other'  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  439-443,  445; 
Dea  Dig.  <8=»1S2(4).] 

4.  INDIOTMKNT  AND    INTOBUATION    «=s>126(20) 

—Join  DEB    ov    Counts— Sauk    Oitxnss— 

SiArnTS- 
Under  Cod«  Cr.  Proc.  1911,  art  481,  pro- 
viding that  an  indictment  or  information  may 
contain .  as  many  counts  charging  the  same  of- 
fense as  may  l>e  deemed  necessary,  where  sever- 
al ways  are  set  forth  In  the  same  statute  by 
which  an  offense  may  be  committed,  and  all 
are  embraced  in  the  sam^  definition  and  mad« 
punisliat^e  in  the'  same  manner,  th^y  are  aot 
distinct  offenses,,  and  ma;  be  charged  conjunc- 
tively in  the  same  count. 

[Ed.  Note.— For  other  cases,  tet  Indictinent 
and  Information,  Cent.  Dig.  $  351;   Dea.  Dig^ 
«8=»125(20).] 
5;  Cbxminai,  Law   4s>827— Tioai/— iNmno- 

TIONB. 

It  is  essential  even  in  a  felony  case  to  give 
a  reason  or  statement  wtiy  a  requested  charge 
should  bt  given. 

'   [Ed.    Note.— 'For    other   cases,    see   Criminal 
Law,  Cent,  Dig.  i  2006;,  Dec,  Dig.  «=3827.] 

6.  CsnaKAK  {Law  «apl080<14),    1091(9)— Af- 

.  PEAL  AND  ,  KkBOB— BXSEBVATION  IN  liOWBB 
COUBT  01'  OBO0NDB  FOB  '  RXVIKW^EXCEP- 
T10N8.'   '       ■  .  •.  .         . 

Under:  Code  Cr.  Proc.  1911,  arts.  787  jutd 
748,  as  amended  by  Act  Aj^I  6. 1918  (Acts  3Sd 
Leg.  c,  138),  providing  (737)  thftt  either  party 
may  present  written  'tnstmctions',''  wlucb  the 
court i  must,  refuse,  giv«,  or.  modify  .in'  -writing; 
and  (743).  that  judgment  shall  not,  be  reversed 
for  failure  t'd  cpinply .  ydtii  prec^n'g  sections 


l«71 

unless  shown  to  b*  predudidal,  {n  misdemeanor 
cases,  the  only  way  the  appellate  court  is  au- 
thorized to  consider  complaints  of  the  charge 
of  the  court  and  the  refusal  of 'special  charges 
requested  is  t>y  bill  of  exceptiMia  taken  at  the 
time  giving  the  specific  reasons  why  the  court 
erred  in  giving  the  charge  complained  of,  or  in 
refusing  the  requested   charge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  2818.  2831,  2948.  8204;  Dec. 
Dig.  «S=9l090(14),  1001(0).] 

7.  JtJBT     i9=»116— COMPETEltOT     01     JtlBOBS— 

Service  in  Otheb  Case. 
In  a  prosecution  for  betting  and  wagering 
at  a  game  of  matching  coins  for  tilings  of  valne, 
where  serven  of  a  panel  of  fourteen  jurors  an-> 
awered  tliat  wliile  they  had  sat  as  jurors  -in 
other  similar  cases  and  lia'd  an  opinion  they 
could  disregard  the  opinion  and  try  the  case 
on  the  facts  and  evidence '  adduced,  the  action 
of  the  court  in  overruling  a  ctwllenge  of  the 
whole  panel  was  not  error,  especially  where 
the  bill  of  exception  shows  that  no  one  of  the 
seven  gat  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  642,  643;  Dec.  Dig.  <8=»116.] 

8.  CBIinNAL    liAW     «=»680(1)— TBIAtf-OBDEB 

OP  Pboof.     * 

In  a  prosecution  for  bettiuK  and  wagering 
at  a  game  of  matching  coins  for  cold  drinks, 
it  was  not  necessary  for  the  state  to  first  prove 
the  kind  ot  tL  drink  driink  on  the  occasion  before 
introducing  «videnee  aa  .to  the  valuer  of  the 
drinks,  • 

[£!d.  Note.— For  other  cases,  s^  Criminal 
Law,  Cent  Dig.  |{  1609,  1613;  Dec.  Dig.  <8=3 
680(1).] 

...  On  Motion 'for  Rehearing.' 

9.  aiiaNa    ^»98(2)— EviDENOB— SuniciEN- 

OT. 

In  a  proaecution  for  betting  am)  wagering 
at  the  game  of  matching  coins  for  things  of 
value,  uncontradicted  evidence  offered  by  state. 
held  to  sustain  a  verdict  of  g<;rflty. 

[Ed. '  .Note.— For  <y|lier.  cases,  set  Oaminig, 
Ont  Dig.  {  292;  Dec.  Dig.  <8=>98(2);] 

D)ividsoBi  J.,  dissenting.  ^.i    .■   ■  ■ 

Appeal  from  Flsbor  Oonnty  Ooart;   M.  A. 

Hopsoh,  TvAga.  ■ 
Pat  Wilson  was  ctrnvlcted  of  a  petty  ial» 

demeanor,  and  he  appeate.  .  Afllmed.  i 

L.  H.  McCrea,  of  Roby,  and  Joe  C.  Ran- 
Sel,  of  Hamlin,  for  appellant  O.  O.  Mc- 
Donald, Asst  Atty:  Gen.,  for theState. 

'  PRBNIDERGAST,  •  ?.  J.  •  Appellant  'Was 
convicted  of  a  petty  misdemeanor  and  as^ 
sessed  the- lowest  line,  110; 

Among  other  offenses,  artlde  667,  P.  O., 
enacts;  '  '  

"If  any  person  shall  bet  or  wager  ikt  •  •  • 
the  game -of  matchiHK  OHnMy  "oi^  coins  of  any 
denomination  f or  8|d<^  coia8,,or  ba  9<^r  things 
of  value  *  *  *  he  shall  be  mied  not  less 
tlian  ten    *  '*   •  .dor  more  than  fifty  dbllars." 

[1,2]  The  Indictment '  Is  In  foui'  coutits. 
The  cbarging  pari  in  ^dfx  Is  that  's&td  Wil- 
son on  or  about  Jaltuiary  SO,  1916,  In  said 
(tounty:      . :  ' 

'  Then  In  the  first:  "TDtd  nnla^ffnUy'bet  and 
wager  at 'a  game  df' matching  money  and 
colQs  for  snqh  money  and  coins  and  otb^r 
things  of  vaine.!"  '        '. 

In  tliti  second :    He  "did  then  aild  there  tift- 


^tsoJMt  ^ttwiVeSkik  «••  soae  tivic  sod  K97«NfrU&ai  ia.an>K«r^KiMabWMd  JUgaUs  u&lnOMtss. . )  '■ 
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lawfolly  Det  and  vrager  at  tbe  game  of 
matching  money." 

In  the  third :  He  "did  then  and  there  nn- 
lawfnlly  bet  and  wager  at  a  game  of  match- 
ing coins  for  such  coins." 

In  the  fourth:  He  "did  then  and  there 
unlawfully  bet  and  wager  at  a  game  of 
matching  coins  for  other  things  of  Talne,  to 
wit,  cold  drinks." 

We  think  counts  1  and  4  are  undoubtedly 
good. 

[3,4]  The  court  eliminated  the  second 
and  third  by  giving  appellant's  charge  in- 
structing the  Jury  to  consider  neither  In 
making  up  their  verdict  Clearly  the  two 
remaining  counts  charged  different  phases 
of  the  same  transaction  under  the  same  stat- 
ute. This  is  always  not  only  proper,  and  ex- 
pressly provided  for  by  statute  (article  481, 
0.  O.  P.),  but  commendable  as  good  criminal 
pleading,  as  this  court  has  often  said,  in 
pleadings  in  both  felony  and  misdemeanor 
(White,  Ann.  O.  O.  P.  {  403).  And  where  the 
pleading  is  as  stated,  no  election  between 
counts  can  be  required  In  an  Indictment 
charging  misdemeanors  only,  wmte,  Id., 
stibd.  4 ;  1  Branch,  Ann.  P.  O.  p.  233,  at  the 
bottom  of  the  page.  Both  Judge  White  and 
Mr.  Branch  dte  majiy  decisions  of  this  court 
so  holding.  Judge  White,  in  sectlcMis  406 
and  383  In  bis  Ann.  O.  C.  P.  says: 

"Where  several  ways  are  set  forth  in  the 
same  gtatote  by  which  an  offense  may  be  com- 
mitted and  all  are  embraced  in  the  same  def- 
inition and  made  punishable  in  the  same  man- 
ner, tiiey  are  not  distinct  offenses  and  they  may 
be  charged  conjunctively  in  the  same  count" — 
citing  a  large  number  of  cases  ot  this  court  and 
of  the  Supreme  Ck>urt  When  it  had  criminal 
jurisdiction. 

This  is  unquestionably  the  law  in  this 
statfe  CSabliliesB  v.  State,  66  Tex.  Cr.  B.  416, 
146  S.  W.  934.  So  that  the  pleader  In  this 
InMance  could  have  charged  all  these  mat- 
ters in  one  count  only,  and  that  he  charged 
them  la  separate  counts  makes  no  differencfe 

[S,  6]  Appellant  filed  with  the  judge  sever- 
al grounds  of  objections  to  his  charge.  B!e 
also  requested  some  11  special  charges,  all 
of  which  were  refused,  except  the  one  to 
disregard  the  second  tknd  third  counts  above 
mentioned,  which  was  given.  In  neither  re- 
quested charge,  nor  in  any  way  connected 
therewith,  did  he  give  any  reason  or  state- 
ment vrhj  It  should  be  given.  This  is  es- 
sential in  even  a  felony  case.  Byan  v.  State, 
64  Tex.  Ge.  B.  687,  142  S.  W,  878,  and  many 
other  ca8e&  Nor  did  be  except  or  take  any 
bill  of  exertion  to  the  Judge's  refusal  to 
glvQ  his  diarges,  or  any  of  them.  Neither 
did  be  take-  any  bill  of  exceptions  to  the 
judge's  charge,  or  any  portion  thereof,  nor 
to  the  court's  failure  or  refusal,  if  he  did,  to 
modify  bis  charge  to  meet  bis  objections. 
All  such  matter  are  necessary  to  be  shown 
now  by  bills  of  exceptions;  ojtherwise  they 
cannot  be  considered  by  this  court  In  either 
felony  or  misdemeanor  cases. 

It  is  Uie  w^-settled  law  ol  this  atate^  and 


has  been  so  since  the  establishment  of  this 
court:' 

''That  in  misdemeanor  cases  the  only  way 
this  court  is  authorised  to  consider  comidainta 
of  the  Charge  of  the  court  and  the  refusal  of 
special  charges  requested  is  by  bill  of  excep- 
tions taken  at  the  time  to  the  charge  of  the 
court  in  the  matters  attempted  to  be  complain- 
ed of,  and  to  the  refusal  of  the  court  to  give 
the  special  charges  requested,  giving  in  the  bill 
therefor  the  specific  reasons  why  the  court 
erred  in  giving  the  charge  complained  of,  or,  as 
the  case  may  be,  in  refusing  the  requested 
charge."  Basques  v.  State,  66  Tex.  Cr.  B. 
329,  119  S.  W.  861:  Bnink  v.  State,  60  Tex. 
Or,  R.  264,  131  S.  W.  1125 ;  Hobbs  v.  SUte,  7 
Tex.  App.  117;  Campbell  v.  State,  8  Tex. 
App.  33;  Ooode  v.  State,  2  Tez.  App.  620; 
Dunbar  v.  State,  34  Tex.  Cr.  B.  696,  31  S.  W. 
401;  Downey  v.  State,  33  Tex.  Or.  R.  380,  26 
S.  W.  627;  Cole  v.  State,  28  Tex.  App.  536,  13 
S.  W.  868,  19  Am.  St.  Rep.  866;  Loyd  v.  State. 
19  Tex.  App.  321 ;  Lucio  v.  State,  85  Tex.  Cr. 
B.  820,  83  8.  W.  358;  Martin  v.  State.  32  Tex. 
Or.  R.  441,  24  S.  W.  612;  Wright  v.  State,  60 
Tex  Or.  B.  385,  131  S.  W.  W70;  Jenkins  ▼. 
State,  60  Tex  Cr.  R.  465,  132  S.  W.  133; 
Brown  v.  State,  78  Tex.  Or.  R.  674, 166  S.  W. 
608. 

It  to  useless  to  dte  the  large  number  of 
recent  cases  to  the  same  effect  nils  was  so 
before  articles  737  and  743,  O.  O.  P.,  of  the 
revision  of  1911,  were  amended  by  Act 
April  5,  1013,  p.  278.  As  amended  by  tUs 
act  this  proposition  is  In  effect  empbasixed. 
So  that  none  of  appellant's  special  refused 
charges  nor  his  preliminary  objections  to  tbe 
court's  diarge  can  be  considered.  However, 
we  might  say  we  have  examined  all  of  bis 
objections  and  special  charges,  and  if  we 
could  consider  them,  tbe  court's  action  would 
present  no  error. 

Tbe  court  gave  a  full  and  correct  diarge 
properly  submitting  every  issue  raised  by  tbe 
evidence  under  the  indictment 
.  Tbe  positive,  uncontradicted  testimony  by 
the  state  dearly  established  amtellan^s 
guilt  He  did  not  testify  himself,  nor  did 
he  Introduce  any  testimony. 

[7]  Appellant  has  only  two  bills  of  excep- 
tion In  tbe  record.  The  first  as  qualified  by 
tbe  court  is  to  the  effect  that  14  Juroiw 
constituted  the  panel,  lliat  In  examining 
all  of  them,  seven  naming  them,  answered 
In  substance,  that  while  they  bad  sat  as 
jurors  in  two  other  cases  against  another 
perscn,  not  ai^llant  oa  a  diarge  aimilsr  to- 
the  diarge  in  this  case,  the  indictments  be- 
ing the  same  except  against  another  party 
and  at  a  different  date,  they  bad  an  opinloo 
as  to  tbe  character  <rf  verdld:  they  ahoold 
and  would  render  in  fbis  case^  on  similar 
facts,  yet  they  cOold  disregard  any  <9lnloa 
that  they  had,  and  would  try  this  case  on 
the  facts  and  i  evidence  adduced  on  the  trial 
Of  this  case,  and  the  law  sobmttted  tbem  by 
the  court  'He  thereupon  challenged  ttie 
whole  i>and.  The  court  overruled  liia  dial- 
lenge.  The  bUl  further  shows  that  not  a 
single  one  of  tbe  seven  'wbo  had  so  answer- 
ed sat  on  this  case.  Ibere  was  no  error  in 
the  court's  roUi^    iSdgar  t.  State.  W  Ttex. 
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Or.  &  28S.  127  8.  W.  M68;  Bn^nAn  t.  State, 
180  S.  W.  2SS ;   1  Branch,  Ann  P.  <X  p.  279. 

[t]  His  other  bill  presents  no  error.  It 
shows  that  the  state  asked  a  witness: 
"What  did  they  pay,  how  mndi  a  tfaseT" 
He  answered:  "Mr.  Harris  don't  s^  any- 
thing bat  flvAKwnt  drinks."  His  oblectioo, 
In  snbatence,  was  that  the  state  woold  hare 
to  first  p«>7e  the  kind  of  drink  drunk  on 
that  occasion. 

The  Judgment  la  affirmed. 

DAVIDSON.  J.  I  cannot  agre*  to  this 
affirmance  and  may  write  later. 

On  Motion  for  Beheating 

PRBNDBBOAOT,  P.  J.  [I]  Appellant  pre- 
sents bat  two  grounds  In  his  motion  lot  re- 
hearing. In  the  first  he  urges  that  the  evi- 
dence was  Insufficient  to  sustain  the  verdict 
We  will  here  give  aU  ot  the  testimony.  It 
was  Introduced  by  the  state  only.  Appellant 
neither  himself  testified,  nor  did  he  offer  any 
testimony. 

Hnbb  Parker  teatifled: 

Direct: 

"I  live  at  McCanlley,  Flabar  coanty,  Tex.  I 
saw  Pat  Wilson  on  or  about  the  SOtn  day  of 
January,  1816,  at  Harris'  drug  store;  also  I 
saw  Arthur  McHone  about  that  time.  The 
Irays  were  matching  money  for  the  cold  drinks. 
Pat  and  others  walked  in  Harris'  drink  stand 
and  matdied  for  tlw  drfailn.  I  never  saw  them 
who  paid  for  the  drinks.  I  never  saw  them 
pay  for  them  at  aU,  but  the  drinks  were  set 
out  to  them." 

Cross: 

"I  don't  Imow  what  the  drinks  were  tliat 
were  set  out,  and  I  never  saw  them  take  any 
drinks,  and  I  don't  know  what  they  drank  if 
they  drank  at  aU.  And  I  don't  know  who  paid 
for  it;  don't  know  whether  It  was  paid  for  or 
not  All  I  Imow  is  that  I  saw  the  boya  walk 
in  and  put  the  c<rfns  on  the  table  or  desk,  but 
I  did  not  see  whetiier  it  was  mmey  or  coins 
or  what  it  was." 

Arthur  McHone  teetifled: 

Direct: 

"I  know  Pat  Wllatm,  and  I  was  In  Harris' 
drug  store  about  the  30th  day  of  January,  1&16. 
I  matched  money  with  Pat  Wilton  for  the 
drinks  in  Harris'  drug  store  on  oc  about  that 
time.  I  do  not  remember  wUcb  one  of  us 
lK>ys  got  stung,  and  I  do  not  remember  what  we 
drank  on  that  occasion,  but  we  got  the  drinks. 
I  do  not  know  who  paid  for  the  drinks;  I  sup- 
poee  the  one  that  Rot  stung  paid  for  them  as 
that  la  the  rule.  Mr.  Harris  don't  sell  any- 
thing but  five-cent  drinks,  and  it  Is  a  rule  that 
whoever  got  stung  paid  for  the  drinks,  but  I 
don't  remember  whether  that  is  the  way  that 
we  did  at  that  time." 

Cross: 

"I  doo't  know  whether  I  matched  coins  in  the 
Harris  drug  store  with  Pat  Wilson  on  or  about 
the  22d  of  February,  as  well  as  on  the  ISth  of 
Jannan.  I  don't  now  who  I  matdied  with  on 
the  22d  of  February,  as  I  don't  keep  any  dates, 
and  I  don't  know  wliat  date  I  matiAed  with 
Pat  Wilson.  Don't  know  whelhar  it  was  the 
80th  of  January  or  the  22d  of  Fcbraary.  It 
might  have  heen  both  tioMa." 

Bedlreet: 

"I  know  that  I  did  matdi  with  him  on  or 
about  the  80th  of  Jaauaiy." 

188  S.W.-68 


Recroes; 

"Yes;  it  might  have  b^en  about  the  22d  of 

February." 

Redirect: 

"Yes;  U  was  right  about  January  the  80th." 

Oarl  Bills  testified: 

Direct: 

"I  saw  Pat  Wilson  at  Harris'  drug  store 
about  the  SOth  of  January,  but  I  would  not 
swear  to  that,  for  I  was  out  of  town  part  of 
that  month,  and  I  do  not  know  whether  it  was 
along  about  tliat  time ;  it  may  have  beoi  after 
that  time.  I  started  to  moving  about  the  6th 
of  January  and  moved  all  through  the  month. 
I  don't  know  that  I  saw  Pat  Wilson  idatching 
coins  at  the  drug  store  about  that  time,  but  I 
liave  seen  liim  matching  there,  and  I  would 
not  swear  to  whether  it  was  money  or  coins 
tliat  be  was  matching  for  I  don't  know.  They 
just  matched  to  see  who  would  pay  for  the 
drinks.  It  was  cnstomarv  (or  the  (me  that  got 
stung  to  pay  for  the  drinks,  but  I  do  not  know 
whether  Pat  got  stung  or  not,  and  I  do  not 
know  whether  Arthur  McHone  got  stung  or 
not,  and  I  do  not  know  which  one  paid  for  the 
drinks.  It  is  customary  everywhere  like  it  is 
here,  and  every  other  place  in  Texas,  for  the 
man  that  gets  stung  to  pay  for  the  drinks.  I 
know  it  is  custom  here  in  Roby,  because  I  liave 
seen  them  matching." 

We  think  this  testimony  was  not  only  suf- 
ficient to  sustain  the  verdict,  but  that  from 
It  no  other  verdict  by  an  honest  Jury  could 
have  been  rendered  than  finding  appellant 
guilty. 

The  other  question  he  urges  is  shown  by 
his  bill  of  exceptions  passed  upon  In  the  last 
paragraph  of  the  original  opinion.  It  was 
correctly  decided  therein.  There  is  no  neces- 
sity of  further  stating  or  discussing  it. 

The  motion  Is  overruled. 

DAVIDSON,  J.  (dissenting).  I  believe  this 
ca^e  and  causes  No.  4166,  Silas  Glasscock 
V.  State,  188  S.  W.  1076,  and  No.  4156,  Oari 
Ellis  V.  State,  189  S.  W.  1074,  companion 
cases,  Involving  the  same  aaeations  practical- 
ly, all  from  the  same  coanty,  should  have 
been  reversed.  The  majority  opinion  sets 
out  the  four  counts  in  the  Indictment.  It  is 
unnecessary  to  repeat  them.  The  trial  court 
afllrmatively  withdrew  and  instructed  the 
jury  not  to  consider  the  second  and  third 
counts.  The  first  count  charged  that  appel- 
lant matched  money  and  coins  for  money  and 
coins  "and  other  things  of  value."  The 
fourth  count  gave  a  definition  of  "the  things 
ot  value"  and  called  them  "cold  drinks." 
That  the  first  count  was  insufficient  In  not 
alleging  what  "the  other  things  of  value" 
were  Is  recognized  by  the  pleader  In  charging 
what  "the  things  of  value"  were  In  the  fourth 
count  It  seems  to  be  a  sort  of  universal 
rule  that  the  particular  thing'  constitntiiig 
the  offense  must  be  charged.  If  Imown,  and, 
If  not  known,  that  fhct  must  be  properly 
pleaded  in  the  Indictment  This  was  done  in 
the  fourth  count  not  in  the  flrat;  therefore 
the  first  count  was  not  saffldettt  as  to  that 
phase  in  the  jndgment  of  the  Writer  of  the 
pleading.  I  am  persuaded  he  was  oMreet 
la  setting  out  what  constituted  "the  things 
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of  Talue"  In  tlie  fourth  count  The  court  sub- 
mitted only  the  first  count.  The  opinion  of 
the  majority  proceeds  upon  the  theory  that 
as  many  counts  may  be  inserted  in  the  in- 
dictment as  are  necessary  to  meet  the  en- 
rlronments  of  the  case  and  the  facts.  That 
was  done  in  this  case.  But  that  Idea  does 
not  relieve  the  court  of  the  duty  of  charging 
the  law.  The  court  can  elect  whether  the 
state  doesi  or  not,  and  here  the  court  did 
elect  This  selection  confined  the  case  to  the 
first  count.  It  Is  as  well  settled  as  a  rule 
can  be  that  the  selection  of  a  count  in  the 
Indictment  by  the  court  In  his  charge  to  the 
Jury  and  limiting  the  Jury  in  their  considera- 
tion to  that  count  is  an  election  by  the  state. 
If&rka  V.  State,  20  Tex.  App.  597,  16  S.  W. 
532.  See  Branch's  Crlm.  Law,  |  800,  for  col- 
lation of  cases.  The  rule  laid  down  In  the 
Parks  Case  was  this:  Where  there  are  sev- 
eral counts  In  an  indictment  and  the  charge 
of  the  court  limits  the  Jury  in  their  finding 
to  one  count  only,  It  Is  tantamount  to  an  elec- 
tion by  the  state  to  rely  upon  that  count 
alone,  and  a  verdict  in  such  case  finding  the 
defendant  guilty  will  be  held  to  have  refer- 
ence to  the  count  submitted  to  the  Jury. 
That  case  has  been  followed,  so  far  as  the 
writer  Is  aware,  in  all  subsequent  decisions. 
Whatever  may  be  the  rule  In  regard  to  re- 
quiring the  state  to  elect  it  Is  subordinated 
here  to  the  fact  that  the  election  was  made 
and  the  Jury  limited  in  their  finding  to  the 
count  submitted.  The  Jury  could  not  have 
convicted  under  the  other  counts.  The  Jury 
can  only  convict  on  counts  submitted,  and  not 
on  counts  unsubmltted.  A  conviction  or  ac- 
quittal thus  obtained  bars  further  prosecution 
on  the  unsubmltted  counts.  Branch's  Crlm. 
Law,  S  896 ;  Parks  v.  State,  46  Tex.  Cr.  B.  105, 
79  S.  W.  301 ;  Tracy  v.  State,  49  Tex.  Cr.  E, 
38.  90  S.  W.  808;  McKay  v.  State,  49  Tex. 
Cr.  B.  U8,  90  a  W.  653;  Elliott  v.  State, 
49  Tex.  Cr.  R.  435,  93  S.  W.  742 ;  Jessup  v. 
State,  44  Tex.  Cr.  B.  S3,  68  S.  W.  988;  Ste- 
phens T.  SUte.  36  Tex.  Cr.  R.  386,  37  S.  W. 
426. 

The  evldeijce  Is  ooDCluslve  that  the  defend- 
ant did  not  match  money  for  money  or  coins 
for  coins.  The  second  and  third  counts, 
which  the  court  expressly  withdrew,  charg- 
ed, in  substance,  that  the  defendant  matched 
money  for  money  or  coins  for  coins.  The 
fourth  count  was  not  submitted  by  the  court, 
and  therefore  withdrawn.  It  specifically 
tliifines  what  "the  thing  of  value"  was  for 
which  the  matching  or  wager  occurred, ,  to 
wit  "cold  drinks."  There  was  no  evidence 
to  support  the  court's  charge  In  submitting 
the  matching  of  coins  for  coins  or  m<niey  for 
money.  Every  witness  swore  In  regard  to  It 
that  the  matching  between  defendant  and 
another  was  for  drinks  at  Harris'  drug  store. 
The  drink  was  Coca-Cola.  This  was  not  sub- 
mitted to  the  Jury  by  the  court;  therefore 
could  not  be  the  basis  of  conviction.     The 


evidence  does  not  support  tlie  flndbiK  of  the 
Jury  under  the  first  count  There  was  no 
matdilng  or  betting  of  money  for  money  or 
coins  fi>r  coins.  When  the  court  withdrew 
the  second  and  third  counts  he  eliminated  the 
first,  because  they  were  all  substantially  the 
same  in  law.  But  this  would  be  true  even 
if  the  otlier  two  counts  had  not  been  with- 
drawn, because  the  evidence  not  only  fails  to 
prove  the  first  count  but  emphatically  dis. 
proves  It  as  well  as  the  second  and  third 
counts. 

I  do  not  care  to  elaborate  farther.  I  can- 
not agree  to  the  affirmance  of  the  case,  be- 
cause unwarranted  by  the  allegations  in 
the  pleadings  and  dl^roved  by  the  facts. 
This  applies  as  well  to  the  cases  of  Silas 
Glasscock  r.  State  and  Carl  Ellis  t.  States 
supra.  


ELIilS  ▼.  STATE.     (No.  4156.) 

ipeals 
916.) 


(Court  of  (Criminal  Appeals  of  Texas.    Oct.  18, 
U16.) 


1,  Cbixinai.  Law  «=376S,  764(1)— Oakiko— 
Instruction— Weight  or  Evidence. 
In  a  prosecution  for  making  bets  or  wagen, 
a  charge  that  matching  money  or  coin  for 
the  purpose  of  determinmg  wh&h  of  the  per- 
aoni  so  matching  said  money  or  coins  shall  pay 
for  the  thing  or  things  for  which  tbej  may 
matdi  is  a  bet  or  wager,  provided  said  thing  or 
things  for  which  the  matdilng  is  done  is  a 
thing  of  value,  was  not  erroneous  as  on  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1731,  1737,  1742,  1743, 
1746;  Dec.  Dig.  «8=763,  764(1).] 

S.  Oakiko  «=b71— Wages— Dbfirition. 

Matching  money  or  coins  for  the  purpose  of 
determining  which  of  the  persons  so  matching 
said  money  or  coins  shall  pay  for  the  thing  or 
things  for  which  they  may  match  is  a  bet 
or  wager,  provided  said  thing  or  things  for 
which  the  matching  is  done  is  a  thing  of  value. 
[Ed.  Note.-rFor  other  cases,  see  Gaming. 
Cent  Dig.  88  166,  167;  Dec.  Dig.  «=»71.] 

3.  Cbiminal  Law  «=5»810— "Bet"— "Waoee" 
— Criminal   Pbosecution— TaXAi. — Ixsxiifc- 

TION. 

'  In  a  proseiuHon  for  making  bets  or  wagen. 
a  charge  that  matching  money  or  coins  for  the 
purpose  of  determining  which  of  the  persons  so 
matching  said  money  or  coins  shall  pay  for  the 
thing  or  things  for  which  they  may  match  is  a 
"bet"  or  "wager,"  provided  sud  thing  or  thingi 
for  which  the  matching  is  done  Is  a  thing  o( 
value,  was  not  in  conflict  with  a  charge  that  a 
"bet"  or  "wager"  la  the  mutual  agreement  and 
tender  of  a  gift  of  something  of  value,  which  is 
to  belong  to  the  one  or  the  other  of  the  con- 
tracting parties,  according  to  the  result  of  the 
trial  of  chance  or  skill,  or  both  combined,  and 
such  agreement  may  be  made  by  words,  b; 
words  and  acts,  or  by  acta  without  words,  but 
is  merely  supplementary  thereto. 
.  [Ed.  Note.— For  other  cases,  see  Crimlnil 
Law,  Cent.  Dig.  f  1968;    Dec.  Dig.  «=»810. 

For  other  definitions,  see  Words  and  Pfarases, 
First  and  Second  Senas,  Bet;  Wager.] 

4.  CbiUinai;    Law    «s9l038(8),    1056(1>— Ap- 
peal   AND   ErBOB— iKSTBUOnON    IN    MlSDI- 

MBANOB  Casks. 
In  a  misdemeanor  case,  nnlcea  eaeeptiooi 

are  reserved  to  given  charges  and  other  charget 
requested   and    exceptions   reserved    to    refusal 
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to  (;!▼«  requested  charsea,  at  the  time  of  trial, 
the  appeHate  court  will  not  be  autboriaed  to  re- 
view such  charges,  and  In  the'  absence  of  such 
exceptions  as  erroneous  diarge  will  not  be 
ground  for  reversal. 

[Ed.  Kote.— For  other  cases,  see  Criminal 
Law,  Cent  Dis.  H  2646^  2668/2670;  Dee.  Di«. 
«=»t038(S),  1066(1).] 

6.  Oauino  «=>98(2)— CannNAi,  PBOBCctmoH 

— BYIDEHOB— S  Uf WUIKWOT. 

In  a  proeecntion  for  nnlawfull;  betting 
and  wagering  at  a  game  of  matching  coins  for 
things  of  value,  evidence  htiU  to  support  a  ver- 
dict of  guilty. 

[E'd.  Note. — For  other  casm,  see  Gkimlng, 
Cent  Dig.  I  292;  Dea  Dig.  «s>98(2).] 

Davidson,  J.,  dissenting. 

Appeal  from  Fisher  County  Court;  M.  A. 
Hopson,  Judge. 

Carl  Ellis  was  convicted  of  unlawfully 
betting  and  wagering,  and  he  appeals.  Af- 
firmed. 

tt,  H.  McCrea,  of  Roby,  and  J.  C.  Bandel, 
of  Hamlin,  for  appellant  C.  C.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

HARPER^  J.  Appellant  was  convicted  un- 
der «n  indictment,  omitting  focnuU  parts, 
reading  as  follows:, 

"Carl  Ellis  on  or  about  the  22d  day  of  Feb- 
ruary, 1916,  in  the  county  of  Fisher  and  state 
of  Texas,  did  then  and  there  unlawfully  bet  and 
wager  at  a  game  of  matching  money  and  coins 
for  sach  money  ;md  coins  and  for  other  things 
of  value." 

"And  further  present  upon  their  oath  that 
on  or  about  the  22d  day  of  February,  1916,  and 
anterior  to  the-  presentment  of  this  indictment 
in  the  coonty  of  lishcr,  state  of  Texas,  Carl 
£Uis  did  then  and  there  unlawfully  bet  and 
wager  at  a  game  of  matching  coins  for  other 
things  of  value,  to  wit  cold  drinks." 

[t-4]  We  have  omitted  the  second  and 
third  counts  In  the  indictment,  as  the  court 
specifically  withdrew  them  from  the  jury, 
and  hare  only  copied  the  first  and  fourth 
counts.  The  court  In  his  charge  only  sub- 
mitted the  first  count  In  the  indictment,  the 
charge  reading: 

"You  are  instructed  that  if  any  person  shall 
bet  or  wager  at  the  ^ame  of  matching  money  or 
coins  of  any  denorainatiou  for  such  coins,  or 
for  other  things  of  value,  he  shall  be  fined  in 
any  sum  not  less  than  $l0  nor  more  than  $50. 

"Now;  if  yon  believe  from  the  evidence,  be- 
yond a  reasonable  doubt  that  the  defendant  in 
the  county  of  Fisher  and  state  qf  Texas,  on  or 
about  the  22d  day  of  February,  1916.  did  bet 
and  wager  at  the  game  of  matching  money  or 
coins  for  such  coins  or  other  things  of  valae, 
as  charged,  yon  wUl  find  him  guilty  and  assess 
his  punishment  at  a,  fine  in  any  suqi  not  leas 
than  $10  nor  more  than  $50. 

"You  are  instructed  that  a  bet  or  wager  is 
the  mcrtual  agreement  and  tender  of  a  ^ft  of 
something  of  value,  which  is  to  belong  to  the 
one  or  the  other  of  the  contracting  parties,  aa- 
cording  to  the  result  of  the  trial  of  chance  or 
skill,  or  both  combined,  and  such  agreement 
may  be  made  by  words,  by  words  and  acts,  or 
by  acts  without  words. 

"In  a  criminal  case  the  defendant  is  presum- 
ed to  be  innocent  until  his  guilt  is  established 
beyond  a  '  reasonable  doubt,  and  If  you  have 
saoh  doobtyou  will 'acquit  the  defendant- 

"You  are  th»  exclusive  judges  of  the  facts 


proved,  and  of  Qm  eredlbUMy  of  tbe  witnesses 
and  of  the  wdght  to  b«  given  tiieir  testimony, 
but  you  are  to  receive  the  law  as  given  you  m 
this  charge  and   be  governed  thereby." 

The  Juzy  found  appellant  guilty  and  as- 
sessed bis  fine  at  $15. 

There  is  but  one  bill  of  exceptions  in  the 
record,  and  it  reads: 

"Comes  now  the  defendant  and  objects  to  the 
special  charge  requested  by  tbe  state's  counsel 
No.  1  for  the  reasons: 

"That  said  charge  is  upon  the  weight  of  the 
evidence. 

"That  said  charge  does  not  correspond  with 
the  1st  count  or  any  other  count  in  tbe  Indict- 
ment, as  the  allegation  is,  and  the  statute, 
'things  of  value,'  and  said  charge  is  not  under 
said  law  or  statute  and  allegations  in  accord- 
ance therewith. 

"That  same  is  In  conflict  with  the  court's 
main  charge  wherein  the  court  defines  what  a 
bet  or  wager  is. 

"That  same  is  not  a  correct  definition  of  a  bet 
or  wager." 

The  special  charge  to  which  these  excep- 
tions were  reserved  reads  as  follows: 

"Yon  aza  further  charged  herein  that  match- 
ing money  or  coins  for  the  purpose  of  determin- 
ing which  of  the'  persons  so  matching  said 
money  or  coins  shall  pay  for  the  thing  or  things 
for  which  they  may  match  is  a  bet  or  wager, 
provided  said  thing  or  things  for  which  the 
matching  is  done  is  a  thing  of  value." 

This  charge  Ij3  not  upon  the  weight  to  be 
given  the  testimony,  and  corresponds  with 
the  first  count  in  the  indictment  It  is  a 
toTMcfAeOAittoa  of  a  bet  and  wager. 
Steames  v.  State,  21  Tex.  692,  I^ong  y.  State, 
22  Tex.  Atip.  195,  2  S.  "W.  541,  58  Am.  Rep. 
633;  and  cases  dted  under  section  1197, 
Branch's  Ann.  Penal  Code.  By  reading  the 
above  special  charge  and  the  charge  of  the 
court  herein  copied  it  is  manifest  that  the 
special  charge  Is  not  in  conflict  with  tbe 
court's  main  charge,  but  is  merely  supple- 
mraitary  thereto. 

[i]  In  addition  to  tills  bill  of  exceptions. 
In  the  motion  for  a  new  trial  appellant  as- 
signs many  other  grounds,  but  these  are  not 
presented  in  a  way  authorizing  us  to  review 
them.  In  Hobbs  v.  State,  7  Tex.  App.  118, 
Judge  'VVbite  takes  up  the  various  provi- 
sions of  the  procedure  governing  misde- 
meanor trials,  and  there  announces  tbe  rules 
that  bavie  since  been  adhered  to  by  this 
court,  and  that  is,  tf  a  charge  IS  given,  It 
must  be  excepted  to  at  the  time  ot  the  trial, 
and  special  charge  requested,  and  tf  the 
special  charge  is  refused,  an  exception  must 
be  reserved  to  the  action  of  the  court  lu  re- 
fusing to  give  SBcb  cbaige  before  we  would 
be  authorized  to.  review  tbe  charge  In  a 
misdemeanor  case;  that  If  such  exceptions 
are  not  reserved,  even  an  erroneous  charge 
will  be  no  ground  for  reversal  in  misde- 
meanor cases.  In'  that  case  he  says  the 
charge  is  erroneous,  but,  no  proper  excep- 
tions being- reserved,  the  Jud^ent  was  af- 
firmed. A  few  of  the  earlier  cases  approv- 
ing, this  rule  qiay  be  cited.  Sewell  v.  State, 
15  Tex.  App.  66';    Lloyd  v.  State,  19  Tex. 
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App.  S21;  Comer  t.  State,  26  Tex.  App.  600, 
10  S.  W.  106 ;  Garner  v.  State,  28  Tex.  App. 
661,  13  S.  W.  1004;  nnney  v.  State,  29  Tex. 
App.  184,  15  S.  W.  175:  Anderson  y.  State, 
34  Tex.  Cr.  R.  96,  29  S.  W.  384;  Dnnbar  t. 
State,  34  Tex.  Cr.  R.  596,  31  S,  W.  401.  Lat- 
er cases  are  referred  to  In  tbe  companion 
case  of  Pat  Wilson  v.  State,  189  S.  W.  1071, 
in  which  the  opinion  was  rendered  last  week. 
In  this  case  W.  H.  Parker  testified,  la  sub- 
stance: 

"I  saw  Carl  EUls,  appellant,  matching  money 
in  Mr.  Harris'  drug  store;  he  drank  coco-cola 
that  sells  for  five  cents  a  glass.  Carl  Ellis  was 
matching  with  Silas  Glasscock.  I  knew  it  was 
money  by  the  ring.  Carl  drank  one  and  Silas 
Glasscock  drank  one.  Carl  EUlis  got  stuck 
and  got  some  money  out  with  which  to  pay  for 
the  brinks." 

This  erldenoe  would  support  the  verdict, 
and  the  charge  as  glvoi  fairly  jtresented  tbe 
law. 

The  Jndgment  la  affirmed. 

DAVIDSON,  J.,  dissents.  See  Pat  WUsod 
T.  State,  recently  decided. 


ELLIS  T.  STATEL 


(Court  of  Criminal  Appeals  of  Texas. 

&ie.) 


(No.  4167.) 

Oct  U, 


M.  A. 


Appeal  from  Fisher  Coonty  Omirt; 
Hopson,  Judge. 

Carl  Ellis  was  convicted  of  crime,  and  he  ap- 
peals.   Affirmed. 

L.  H.  McCrea,  of  Roby,  and  Joe  Randel,  of 
Hamlin,  for  appellant.  C.  C.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  This  is  a  companion  case  to 
that  of  Pat  Wilson  v.  State,  iSd  S.  W.  1071, 
this  day  decided  in  an  opinion  by  Judge  Prend- 
ergast,  the  fine  assessed  in  this  case  being  $10. 
Every  question  presented  in  this  case  is  cor- 
rectly disposed  of  in  the  opinion  in  the  Pat 
Wilson  Case,  and  the  Judgment  is  therefore  af- 
firmed. 


GLASSCOCK  T.  STATE.     (No.  4166.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  11, 
1916.     Rehearing  Denied  Nov.  1.  1916.) 

Appeal  from  Fisher  Connty  C!ourt;  U.  A. 
Hopson,  Judge. 

Silas  Glasscock  was  convicted  of  crime,  and 
he  appeals.     Judgment  affirmed.   - 

L.  H.  McOrea,  of  Roby,  and  Joe  C.  Randel, 
of  Hamlin,  for  appellant.  O.  O.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  This  is  a  companion 
case  with  that  of  No.  4164  against  Pat  Wilson 
a89  S.  W.  1071),  this  day  dedded,  and  also  with 
two  cases,  4156,  and  4157,  against  Carl  EHlis 
(189  S.  W.  1074, 1076).  There  is  no  distinguish- 
ing feature  between  this  and  said  Wilson  Case. 
The  opinion  in  the  Wilson  Case  decides  all 
questions  in  this,  and  is  applicable  thereto. 

The  Judgment  is  affirmed. 

DAVIDSON,  J.,  dissents.  See  Pat  Wilson 
T.  State,  this  day  decided. 


ARCB  V.  STATE.     (No.  4297.) 
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(C!onrt  of  Criminal  Appeals  of  Texas.    Nor.  29, 
1916.) 

HOMICIDK   «=»267(1)— ASSAUIT   WITH   IltTBUT 

TO  Kiii— Sufficiency  of  Evidence. 
Evidence  held  to  sustain  a  conviction  of  as- 
sault to  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SI  548,  544,  552;  Dec  Dig.  «=> 
257(1).] 

Appeal  from  District  Court,  Webb  Coun- 
ty;  J.  F.  Mullalley,  Judge. 

Macario  Aroe  was  convicted  of  assault  to 
murder,  and  he  appeals.    Affirmed. 

George  &  Townes,  of  Laredo, ,  for  appel- 
lant C.  0.  McDonald,  Asst  Atty.  Gen.,  for 
tbe  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  assault  to  murder,  his  punishment  being 
assessed  at  five  years'  confinement  in  tbe 
penitentiary. 

This  case  is  reduced  by  the  record  to  the 
question  of  sufficiency  of  the  evidence  to 
warrant  the  conviction.  It  Is  a  case  of  cfr-  , 
cumstantlal  evidoioe,  and,  while  It  is  not 
as  clear  and  strong  as*  some  cases  of  this 
character,  yet  we  are  of  opinion  that  tbe 
facts,  taken  together,  are  sufficient  to  sus- 
tain the  verdict  of  the  Jury.  Appellant  was 
at  the  place  of  the  difficulty  where  the  as- 
saulted party  was  seriously  cut  with  a  fenlfb 
His  brother-in-law,  who  was  drank,  was  en- 
gaged In  a  brawl  with  tbe  alleged  Injured 
party.  This  resulted  in  a  bout  between 
them,  and  while  they  were  struggling,  or 
fighting,  quite  a  number  of  Mexicans  came 
upon  the  scene  and  proceeded  to  assault  the 
Injured  party.  Among  others,  the  defend- 
ant and  bis  wife  came  rushing  from  their 
residence,  which  was  near  by,  in  a  state 
of  desbaUJle,  appellant  being  in  his  night- 
clothes  and  barefooted,  and  his  wife  bad  ' 
not  taken  time  to  enrobe  herself  fully.  They 
went  upon  the  scene,  and  in  the  mfilte  the 
assaulted  party  was  badly  cut  Looking 
around  when  he  felt  the  shock  or  force  of 
the  blow,  he  discovered  appellant  and  appel- 
lant's wife  standing  dose  by  on  his  left 
They  immediately  tamed  away,  and  the  offi- 
cers arrested  them  and  started  to  poUce 
headquarters.  Tbe  defendant  asked  the  of- 
ficers to  let  him  go  by  home  and  put  on  his 
clothes.  They  took  him  there,  and  Just  as 
they  were  going  through  or  near  the  gate 
appellant  dropped  something.  Tbe  officers 
returned  to  this  place  and  found  a  knife. 
There  are  other  circumstances  going  to  show 
that  he  was  so  connected  with  the  matter 
that  the  Jury  was  Justified  In  concluding 
that  appellant  was  guilty.  Some  of  the  police- 
men of  the  dty  seem  to  have  been  Mexi- 
cans; they  came  upon  the  scene  and  began 
beating  the  wounded  soldier  over  the  bead 
with  their  dubs,  one  ttr  more  of  tbem,  and 
finally  arrested  and  took  him  to  police  bead- 
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gnartera,  tram  whldi  ixdnt  he  was  curled 
to  a  boispital  and  bad  an  (^ration  per- 
formed. These  Mexicans  set  upon  this  acA- 
dier,  until  he  was  relleyed  by  different 
means  and  methods,  and  some  one  of  them 
in  tbe  meififl  cut  him,  and  the  evidence  points 
with  some  degree  of  cogency  to  appellant 
as  the  party  who  did  tbe  stabbing  or  cut- 
ting. He  denied  haying  the  knife,  as  the  bal- 
ance seemed  to  have  done,  bnt  somebody 
cut  him,  and  appeUant  and  bis  wife,  from 
the  state's  side,  were  the  two  parties  in  posi- 
tion to  have  done  it.  They  were  on  the  left 
of  tbe  injured  party,  the  wounds  being  on 
the  left.  The  others  were  on  his  right. 
There  was  a  eterlous  wound  In  his  side  sev- 
eral Inches  long,  entering  the  cavity  suffi- 
ciently deep  for  the  fat,  as  tbe  doctor  called 
It,  to  be  protruding  four  or  five  Inches  at 
the  time  the  doctor  reached  bim. 

Believing  there  is  no  sufficient  reason  why 
the  Judgment  should  be  reversed,  it  is  af- 
firmed. 

HARPER  J.,  absent 


FAUIxEMBR  T.  STATB.     (No.  4147.) 
(Court  of  (Mmlnal  Appeals  of  ^xaa.    Nor.  29, 

CsnaiTAi.  Ljlw  4=»700— Tbiai.  —  OoirsiTOT  or 
PBosEoiTTiNa  Attobnkt— SlZAXiimro  Wit- 
nxssES. 
Where   defendant's   attorneys  learned  that 
certain  questions  would  be  asked  certain  wit- 
nesses,  seekinjT  to  Impeach   them,   and  which 
were  clearlv  illegal  and  improper,  and  known  to 
be  so  by  the  prosecuting  attorney  at  the  time 
and   before  they  were  asked,   the  trial  court, 
though  requested  by  defendant,  refused  to  re- 
quire the  proeecutlng  attorney  not  to  ask  them, 
the  asking  of  such  questions  was  reversible  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1601;   Dec.  Dig.  «3>706.] 

Appeal  from  District  Conrt,  Smith  Comi- 
ty;  R.  M.  Smith,  Judge. 

E3d  B^nlkner  was  convlctied  of  rape,  and 
be  appeals.    Reversed,  and  cause  remanded. 

Simpson,  Lasseter  &  Gentry  and  Jaa.  M. 
Kdwards,  all  of  l^ler,  for  appellant.  C.  C. 
McDonald,  Asst.  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  rtipe;  his  punishment  being  assessed  at 
life  imprisonment  in  tbe  penitentiary. 

The  state's  theory  was  that  appellant  com- 
mitted the  offense  of  rape  upon  a  girl  under 
15  years  of  age,  whose  name  was  Georgia 
ZZolloway.  The  identification  and  aUbl  were 
serious  questions.  Miss  Bolloway  had  never 
seen  tbe  defendant  before  tbe  evening  of  the 
alleged  rape,  and  the  other  witness,  identitr- 
Ing  appellant  as  going  al0^g  the  street,  was 
vigorously  attacked.  The  evidence  for  ap- 
pellant by  a  number  of  witnesses  is  to  the 
effect  tb&t  he  was  at  his  mother's  hotel  in 
Tyler,  a  mile  or  such  matter  firom  the  scene 


of  the  rape.  Hie  details  of  these  matters 
are  deemed  nnneceasary  to  be  stated. 

There  were  several  bills  of  exception  re- 
served to  the  action  of  the  conrt  permitting 
the  prosecuting  officers  to  ask  questions  lay- 
ing or  seeking  to  lay  a  predicate  for  im- 
peachment, and  to  show  reasons  why  certain 
testimony  should  not  be  believed.  Objection 
was  Interposed  and  sustained  by  the  court. 
The  questions  were  of  a  damaging  character, 
and  indicated,  if  answered  for  the  state  as 
anticipated,  they  would  be  damaging.  It 
usually  Is  not  necessary  to  restate  these  mat- 
ters. It  is  sufficient  fOr  the  court  usually  to 
state  that  the  manner  of  examining  tbe  vTlt- 
nesses  was  damaging  In  its  nature,  without 
hope  of  being  answered  favorably  for  the 
statfc  It  might  be  mentioned  here  that  some 
of  tbe  witnesses,  who  were  boarders  at  the 
hotel,  testt&ed  to  defendant's  presence  at  the 
hotel,  to  blB  taking  supper  there,  and  that 
he  was  at  the  hotel  all  the  time  covered  by 
the  state's  case  and  until  long  afterward. 
Some  of  these  witnesses  wen  asked,  by  way  of 
Illustration,  if  they  were  paying  any  money 
tor  their  board  at  this  hoteL  This  is  singled 
oat  as  one  of  tbe  matters  ■  of  Interrogation. 
State's  theory  was  mother  of  defendant  was 
bofurding  the  witnesses  free,  they  being  bis 
witneeaes.  It  la  made  evident,  a»  w«  under- 
stand tbe  bills  of  exception,  that  the  answer 
would  have  been  that  they  were  paying 
board,  and  that  the  mother  of  aK>eUant  was 
not  famishing  tbesa  free  board  aa  a  means 
of  inducing  them  to  commit  perjury.  There 
are  quite  a  number  of  these  blUs,  and  the 
above  is  but  illnstratlTe.  If  the  bill  of  ex- 
ceiitions  as  signed  by  the  Judge  is  to  be  cred- 
ited, this  testimony  Is  illegitimate,  being  ask- 
ed by  the  state  without  any  anticipation  of 
favorable  rei^y,  and  the  theory  of  the  de- 
fendant was,  as  shown  by  the  bill  of  exo^>- 
tlons,  that  they  w»e  asked  in  this  way  to 
impugn  the  motive  of  tbe  witnesses  and  thus 
attack  them  without  evidence.  This  is  un- 
fair and  illegitimate.  In  this  way  the  state 
evidently  built  up,  or  was  att^npting  to 
build  ap,  a  prejudice  against  tbe  witnesses 
for  tbe  defendant,  and  thereby  impair  his 
standing  before  the  Jury. .  This  is  not  proper, 
and  in  this  case.  In  view  of  all  the  facts  and 
circumstances,  wUl  be  regarded  as  reversi- 
ble error.  Tbe  writer  does  not  care  to  cite 
authorities  on  this  character  of  proposition. 
What  has  been  said  will  cover  quite  a  num- 
ber of  bills  of  exception. 

Another  bill  will  be  noticed.  While  the 
witness  Steel  was  on  the  stand  as  a  witness 
for  defendant  he  stated — 

"that  on  the  evening  it  is  alleged  the  defendant 
committed  the  assault,  between  6  and  6:30 
o'clock,  he  saw  the  prosecurtiz  walking  north 
on  the  International  &  Great  Northern  Rail- 
road at  a  point  where  Locust  street  croBses  said 
road  in  company  with  a  man:  that  they  turned 
across  the  railroad  on.  laid  Locust  street  in  a 
westerly  direction  (this  is  the  p<dnt  where  the 
prosecntriz   testified    she   walked   with   tile  de- 
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fendant  and  tamed  Into  Locaat  street  going 
west);  that  be  did  not  know  the  man  in  com- 
pany with  the  little  girl;  that  he  did  not  know 
Ed  Faullcner  |  that  on  the  morning  the  case  wbb 
called  for  trial  he  saw  the  defendant  for  the 
first  time,  and  that  he  was  not  the  man  he  saw 
with  the  little  girl  at  the  above  point.  On  cross- 
examination  of  this  witness  by  the  state,  the 
district  attorney  aslced  the  witness  the  following 
question:  'You  knew  the  ofRcers  were  trying  to 
find  out  who  committed  the  crime,  and  yon 
didn't  tell  any  officer?*  To  which  the  witness 
answered,  'No  sir;'  whereupon  he  aslced,  'You 
didn't  know  enough  to  tell  tliem,  you  mean  ^ou 
didn't  know  enough  then  to  tell  them,  you  jost 
now  know  enough?  I  see;  I  beg  your  pardon; 
when  did  you  find  it  out?'  To  which  question 
the  defendant  objected,  on  the  ground  that  it 
was  a  reflection  on  the  witness,  and  an  in- 
sinuation by  the  state  that  the  witness'  testi- 
mony was  fabricated,  and  the  court  sustained 
the  objection  urged  by  the  defendant." 

Appellant  excepted  for  seTend  rea8<8iB. 
This  Mil  was  signed  by  the  dlBtrlct  jndge. 
Qnestions  of  this  character  and  matters  of 
this  sort  were  reserved  by  quite  a  nnmber 
of  bills  of  exception. 

It  is  well  enough  to  notice  another  bill. 
While  the  witness  Cnmby  was  testifying  for 
the  defendant,  it  was  shown  by  htm  that  be 
knew  the  appellant ;  that  on  the  evening  the 
aasanlt  is  alleged  to  have  been  committed  he 
went  to  the  post  office  about  5  o'clock,  and 
was  returning  home  between  5  and  5:30 
o'clock,  walking  east  along  Locust  street  In 
front  of  the  fire  station,  which  Is  loicated  on 
the  north  side  of  Locust  street ;  that  he  saw 
a  little  girl  in  company  with  a  man  who  was 
carrying  a  tin  bucket  or  oil  can  in  his  hand ; 
that  he  did  not  notice  what  It  was ;  that  they 
walked  diagonally  across  Locust  street  at 
the  Intersection  of  College  and  Locust 
streets;  that  he  was  and  is  well  acquainted 
with  Ed  Faulkner,  the  defendant,  and  that 
FauUmer  was-  not  the  man  with  the  little 
girl  whom  he  saw  on  the  above  occasion; 
that  he  went  on  In  the  direction  of  his  home, 
and  passed  by  Mrs.  Faulkner's,  the  mother 
of  the  defendant,  and  saw  the  defendant  Ed 
Faulkner  in  the  back  yard  cutting  wood; 
that  he  did  not  know  the  little  girl  at  the 
time,  but  some  time  after  meeting  them  on 
the  occasion  aforesaid  be  saw  the  prosecu- 
trix In  this  case  and  recognized  her  as  the 
little  girl  whom  he  met  between  6  and  5:30 
on  Locust  street  on  the  evening  the  assault 
is  alleged  to  have  occurred,  In  the  company 
with  some  man  other  than  the  defendant. 
On  cross-examination  of  this  witness  by  the 
district  attorney,  he  was  asked  If,  as  con- 
stable of  precinct  No.  1  of  Upshur  county, 
there  was  not  a  suit  filed  against  him  and 
his  bondsmen  In  which  they  were  seeking  to 
recover  money  alleged  In  the  petition  to  have 
been  misappropriated  by  the  witness  as  such 
constable.  Appellant  objected  for  various 
and  sundry  reasons  unnecessary  to  state, 
whereupon  the  court  stated  to  the  witness 
that  he  need  not  answer  the  question  If  he 
did  not  want  to,  whereupon  the  defendant's 
attorney  stated  to  the  court  that  they  wer^ 
not  daiming  the  prlvll^e  of  the  witneas  to 


refuse  to  answier  the  gnestton,  tmt  vrgeA  the 
objection  on  the  ground  that  It  was  irrele- 
vant and  Immaterial;  that  the  witness  could 
not  be  Impeached  in  this  manner,  and  be- 
cause It  was  prejudicial  to  the  defendant  be- 
fore the  Jury,  whereupon  the  court  sustained 
the  objection,  and  the  defendant  excepted  to 
the  action  of  the  district  attorney  In  Iiaving 
asked  the  question,  on  the  ground  that  it 
was  not  the  proper  method  of  Impeaching  the 
witness,  and  was  calculated  to  prejudice  the 
defendant's  defense  before  the  Jury,  and  the 
witness  before  the  Jury,  and  on  the  farther 
ground  that  the  defendant's  attorneys  before 
the  question  was  asked,  and  not  in  the 
presence  of  the  Jury,  stated  to  the  court  that 
they  apprehended  the  district  attorney  would 
want  to  ask  the  witness  this  or  simllaT  ques- 
tions, and  asked  the  court  to  instruct  tbe  dis- 
trict attorney  that  such  question  to  the  wit- 
ness would  be  Improper,  and  not  to  ask 
same,  the  court  having  declined  to  so  In- 
struct the  district  attorney,  and  permitted 
him  in  the  presence  of  the  Jury  to  ask  the 
foregoing  question,  to  which  action  and  rul- 
ing of  the  court  defendant  reserved  his  ex- 
ceptions. This  bin  is  signed  by  the  Judge 
without  quallflcatiou. 

Another  bill  of  exceptions  recites  that  the 
witness  Cumby,  on  direct  examination,  testi- 
fied that  he  was  acquainted  with  the  de- 
fendant, Ed  Faulkner;  that  on  the  evening 
the  assault  is  alleged  to  have  been  conomit- 
ted  he  went  to  the  post  office  about  6  o'clock, 
and  was  returning  home  between  5  and  6:30 
o'dock,  walking  east  along  Locust  street  in 
front  of  the  fire  station,  which  is  located  on 
the  north  side  of  Locust  street;  that  he  sa\r 
a  little  girl  in  company  with  a  man  who  was 
carrying  a  tin  bucket  or  oil  can  in  his  hand ; 
that  he  did  not  notice  what  it  was ;  that  they 
walked  diagonally,  across  Locust  street  at 
the  intensection  of  College  and  Locust  streets ; 
that  he  was  and  Is  well  acquainted  with  Ed 
Faulkner,  the  defendant,  and  that  E'aulkner 
was  not  the  man  with  the  little  girl  whom 
he  saw  on  the  above  occasion ;  that  he  went 
on  in  the  direction  of  home,  and  passed  by 
Mrs.  Faulkner's,  the  mother  of  the  defend- 
ant, and  saw  the  defendant,  Ed  Faulkner,  In 
the  back  yard  cutting  some  wood;  that  be 
did  not  know  the  little  girl  at  the  time,  but 
some  time  after  meeting  them  on  the  occa- 
sion aforesaid  he  saw  the  prosecutrix  in 
this  case  and  recognized  her  as  the  little  girt 
whom  he  met  between  5  and  5:30  on  Locust 
street  on  the  evening  the  assault  is  alleged 
to  have  occurred  In  company  with  some  man 
other  than  the  defendant  On  cross-exami- 
nation of  this  witness  by  the  state,  the  dis- 
trict attorney,  over  the  objection  of  the  de- 
fendant, asked  the  witness  if,  ^hile  he  was 
constable  of  precinct.  No.  1,  Upshur  county, 
be  was  not  down  at  a  certain  bawdyboose 
when  some  fellows  commenced  roclEing  the 
house,  and  If  he  did  not  crawl  und»  the 
bed.    Appellant  arged  vailoaa  and  «iutdi7 
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objections  to  this  anestkHi,  wblch  need  not 
be  stated,  whereupon  the  court  sastained  the 
objections,  and  defendant  excepted.  Before 
the  question  was  asked  the  witness,  the  at- 
torneys for  the  defendant,  out  of  the  hear- 
ing of  the  Jury,  requested  the  court  to  in- 
struct the  district  attorney  not  to  ask  such 
question,  seeking  to  show  that  witness  and 
bondsmen  were  sued  for  defalcaticm  wlille 
witness  was  constable,  but  to  confine  himself 
to  proof,  if  he  could  make  it,  tliat  the  wit- 
ness had  been  prosecuted  for  theft  or  some 
misdemeanor  involving  moral  tntpitnde.  The 
court  refused,  and  the  district  attorney  was 
permitted  to  ask  the  question. 

Another  bill  of  exertions,  after  setting 
out  these  same  tilings  in  regard  to  this  same 
witness,  shows  the  district  attorney  asked 
the  witness  Cumby  this  question,  "Ton  are 
flunky  for  that  hotel,  this  Central  Hotel, 
aren't  you?"  referring  to  the  boarding  house 
ran  by  Hra  Fanlkner,  the  mother  of  defend- 
ant, and  "who  worked  at  the  hotel  in  the 
-same  capacity  yon  worked  before,  do  yoa 
^now?"  Appellant  objected  for  varions  and 
sondry  reasons;  many  of  them  are  stated  in 
the  other  bills.  It  is  stated  that  the  pur- 
pose of  the  state  in  asking  the  question  was 
to  get  before  the  Jury  that  a  certain  party, 
who  has  the  rq^tatlon  of  being  a  worthless 
fellow,  and  who  is  now  on  the  county  farm 
under  conviction  of  tlieft,  worked  at  this 
hotel,  and  if  the  witness  had  been  forced  to 
kave  given  the  name  of  said  party,  it  would 
liave  prejudiced  the  defendant's  defense  be- 
fore the  Jury,  and  prejudiced  tike  Jury 
against  this  witness.  These  were  all  over- 
ruled, bnt  the  objection  was  sustained  to  the 
^Ustrict  attorney  asking  the  question. 

There  is  one  more  bill  of  exceptions  which 
.may  be  mentioned.  This  same  witness,  after 
testifying  as  previoiudy  stated,  that  he  had 
seen  the  parties,  and  that  the  man  with  the 
tsiil  was  not  the  defendant,  the  district  at- 
torney, on  cross-examination,  asked  the  wit- 
ness, "Why  i^dn't  you  go  to  the  grand  Jury 
with  that  information?"  to  which  the  wit- 
ness answered  he<  was  not  summoned.  "Q. 
Tou  are  a  citizen  of  Smith  county?  A.  I 
«laim  to  be.  Q.  And  yon  didn't  think  any 
inore  of  your  fellow  citizens  than  to  keep 
^-our  mouth  closed?  A.  It  would  have  done 
no  good.  Q.  Do  you  mean  to  say  the  grand 
Jury  of  this  county  is  so  corrupt  it  would 
jiot  have  done  any  good  for  you  to  go  in 
there  and  tell  what  you  knew?"  Appellant 
«xcepted  for  various  and  sundry  reasonsi 
and  the  court  sustained  the  objections. 
Then  follows  a  bUI  of  exceptions  with  refer- 
-ence  to  the  wiitnesses  who  wore  asked  if  they 
{kald  board  bills  at  Mrs.  Faulkner's  boarding 
boose,  appellant's  mother. 

These  are  ctiaracteristic  of  the  crossez- 
aminatlon  of  the  defendant's  witnesses,  la 
order  to  require  the  defendant  to  object. 
It  is  plain  to  be  seen  that  all  this  was  dam- 
4kgU>^    Th«  detrimental  effect  of.  this  upon 


the  Jury  woold  not  need  aigument  The 
court  should  not  have  permitted  the  district 
attorney  to  follow  this  line  of  interrogation 
and  conduct  In  the  case  of  Bullington  t. 
State,  180  S.  W.  670,  an  opinion  written  by 
Judge  Harper,  this  character  of  conducting 
a  trial  was  criticized  and  the  Judgment  re- 
versed. That  case  is  mentioned  because  it 
is  the  latest  case  the  writer  recalls  on  this 
qnestioa.  The  Jndgment  ought  to  be  and 
will  be  reversed  for  this  reason. 

There  is  another  question  of  serious  im- 
port tbat  strikes  at  the  fundamental  propo- 
sition  of  fair  trial.  It  is  set  out  in  the  mo- 
tion for  a  new  trial  at  length.  The  sub- 
stance will  be  stated  as  foUows: 

The  alleged  offense  is  said  to  have  been 
committed  about  January  24,  1016.  Defend- 
ant was  arrested  on  the  following  day  about 
6  o'clock  in  the  evening.  The  sheriff,  im- 
mediately after  the  arrest  carried  him  in  an 
automobile  to  Llndale,  a  station  on  the  In- 
ternational &  Oreat  Northern  Hallway  be- 
tween Tyler  and  Mineola,  and  there  caught  a 
train  which  left  Tyler  about  8  o'clock  p.  m., 
and  carried  defendant  to  Dallas  for  protec- 
tion and  safe-keeping.  The  district  court 
convened  on  the  7th  of  February,  1016.  De- 
fendant was  indicted  on  the  10th  of  Febru- 
ary, U016.  The  cause  was  on  the  23d  day  of 
February  set  for  trial  on  the  28th  day  of 
February,  1016,  this  being  the  first  day  on 
which  the  criminal  docket  was  taken  up  at 
that  term  of  court.  Defendant  was  then 
brought  from  Dallas  to  Tyler  for  trial.  That 
a  condition  of  public  sentiment  in  favor  of 
summary  punishment  for  crimes  of  the  kind 
charged  against  the  defendant  without  legal 
trial  existed  in  that  community  to  a  very 
marked  degree,  three  negroes  having  been 
summarily  executed  on  the  courthouse  square 
in  the  city  of  Tyler,  two  by  burning  at  the 
stake  and  one  by  hanging,  within  the  last  12 
or  14  years.  It  was  also  true  that  one  white 
man  about  14  years  ago,  charged  with  felony, 
was  killed  in  the  Jail  "by  a  vigilance  commit- 
tee," but  the  defendant's  attorneys  and  rela- 
tives (he  had  no  friends  of  whom  either  his 
attorneys  or  relatives  have  heard  since  this 
charge  was  brought  against  him)  bad  not 
heard  and  did  not  know  of  any  sentiment  or 
spirit  on  the  part  of  the  public  or  any  part 
thereof  to  take  the  law  into  their  hands,  and 
the  defendant  alleges  that  he  verily  believes 
that  If  bis  trial  had  been  conducted  without 
any  effort  on  the  part  of  the  relatives  of  the 
prosecutrix  and  the  attorneys  for  the  state 
to  arouse  prejudice  and  putdic  sentiment 
against  him  and  hip  witosssas,  he  could  hav« 
obtained  a  fair  trial,  and  upder  the  over- 
whelmlog  .testimony  Iq  his  favor  would  have 
been  acquitted,  bnt  becanse  of  the  4>Uowing 
incidents,,  as  well  as  the  manner  of  the  ex> 
amlnatlcm  of  witnesses  and  nnmerqus  otlier 
Incidents  .which,  are  not  related,  the  minds 
of  the  Jury  and  the  pubHc  were  so  Inflamed 
agaiqst.hbB.and  bis  wttaesges  that  be  could 
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not  and  did  not  bave  a  fair  and  impartial 
trial.  Th6  trial  attracted  a  large  crowd,  and 
the  coartroom  waa  cro'vrded  with  spectators. 
While  the  prosecutrix,  a  little  girl,  who  only 
lacked  a  few  days  of  being  12  years  of  age 
when  she  testified,  was  testifying,  and  after 
she  had  related  the  drcnmstances  of  the  out- 
rage that  had  been  committed  on  her  by  a 
man  whom  she  had  never  seen  before  the 
occasion  upon  which  she  claims  he  assaulted 
her,  was  asked  to  point  out  the  man,  and 
she  thereupon  pointed  to  the  d^endant.  At 
this  Juncture  a  brother  of  the  prosecutrix, 
who  was  sitting  four  or  five  seats  back  in 
the  courtroom,  arose  with  the  exclamation, 
"Lyndi  the  son-of-a-bltch !  he  is  mine  I"  and 
came  rapidly  toward  the  bar,  wherein  the  de- 
fendant was  sitting,  by  walking  on  the  tops 
of  the  benches.  One  of  the  deputies  of  tiie 
sheriff  caught  him  before  he  got  to  the  de- 
fendant. ■  The  sheriff,  who  was  standing  In 
the  bar  near  the  Jury,  partly  drew  his  pis- 
tol, all  the  time  commanding  the  said  brother 
of  the  prosecutrix  to  stop,  and  ordering  his 
deputies  to  catch  him.  After  the  deputy 
caught  him,  the  sheriff  ordered  him  taken 
from  the  courtroom.  The  brother  during  all 
this  time  was  saying  something  which  nei- 
ther the  defendant  nor  his  attorneys  under- 
stood or  can  repeat  The  presiding  Judge 
rose  from  his  seat  and  stepped  near  the  edge 
of  the  Judge's  stand,  but  said  nothing,  and 
the  said  party  was  not  fined  or  otherwise  rep- 
rimanded for  his  conduct  The  defendant 
was  hurriedly  taken  into  an  anteroom  until 
quiet  and  order  could  be  restored.  For  a 
brief  time  pandemonium  reigned,  people  rush- 
ed pell  mell  out  of  the  courtroom,  and  the 
situation  was  tense  and  alarming.  All  this 
occurred  In  the  presence  and  bearing  of  the 
Jury  and  the  Judge,  and  was  well  calculated 
to  and  did  excite  the  Jury,  and  cause  them  to 
think,  as  defendant  verily  believes,  that  pub- 
lic sentiment  was  intensely  against  him,  and 
that  mob  violence  was  Imminent  and  threat- 
ening. When  this  occurred  the  defendant  bad 
not  put  on  any  of  his  witnesses  by  whom  be 
expected  to  establish  his  sole  and  only  de- 
fense, to  wit  an  alibi;  that  Is,  that  at  the 
time  the  prosecutrix  claimed  the  assault  was 
committed,  to  wit,  between  5:30  and  6:30 
o'clock  p.  m.  of  January  24,  1916,  at  a  place 
from  the  point  where  she  claimed  defendant 
got  with  her,  which  required  20  minutes  to 
walk,  this  defendant  was  at  his  mother's 
boarding  house.  Thereafter,  when  he  put  his 
witnesses  on  the  Stand,  the  state's  attorney, 
by  questions  which  reflected  on  their  honesty 
and  integrity,  prejudiced  the  Jury  against  bis 
defense,  and  the  public  who  heard  the  ques- 
tions to  believe  that  his  defense  was  manu- 
factured and  his  witnesses  were  testifying 
from  corrupt  motive;  that  the  questions  were 
proper  If  the  attorney  expected  favorable 
reply,  or'  to  prove  the  insinuation  of  oorrupt 
motive  tn4>lled  by  the  queBtions  bot  in  view 
of  the  failure  Of  the -state  in  any  Instanoe 


to  prove  soch  implication  tlie  defendant  al- 
leges, as  aforesaid,  that  he  did  not  have  a 
fair  and  Impartial  trlaL  It  farther  seems  In 
some  Instances  the  state  had  no  expectation 
to  prove  such  things. 

After  the  witness  Kendrlck,  who  was  no  re- 
lation to  defendant  but  who  boarded  with  de- 
fendant's mother,  had  testified  that  he  went 
Into  Mrs.  Faulkner's  room  on  January  24, 
1916,  at  or  about  6:60  p.  m.  to  pay  her  his 
board,  and  saw  the  defendant  sitting  with  his 
mother  in  her  room,  which,  if  true,  absolutely 
proved  his  Innocence,  was  asked  by  the  state 
on  cross-examination  If  be  had  not  stated  to 
Mrs.  S.  P.  Gray  and  her  daughter  Nellie 
that  be  had  been  hired  to  swear  in  this  case; 
also  if  it  was  not  true  that  he  had  been  hired. 
and  if  he  was  stUl  paying  board  down  there;. 
Neither  Mrs.  Gray  nor  her  daughter  was 
placed  on  the  witness  stand,  and  no  effort 
was  made  to  prove  that  the  witneos  was 
paid  or  received  any  remuneration  for  testify- 
ing. Mr.  and  Mrs.  Hahn,  who  were  also 
boarding  with  Mrs.  Faulkner,  and  who  were 
not  related  to  the  defendant  testified  that 
they  came  out  from  supper  not  later  than 
6:16  p.  m.  of  January  24,  1916,  and  went  Into 
Mn.  Faulkner's  room,  and  sat  there  until 
the  family  went  to  BUK>er,  whidi  was  about 
6:30  p.  m.;  that  the  defendant  was  sitting 
in  the  room  when  they  entered,  and  remained 
there  until  they,  the  family,  went  to  sapper 
about  6:30  p.  m,  which,  U  true,  proved  an 
absolute  alibi  for  defendant  The  state,  on 
cross-examination  of  Mr.  Hahn,  asked  him  if 
be  paid  board  down  there,  and  if  she  had 
not  made  a  trip  alone  to  Oondcana  and  some 
other  point  Mr.  and  Mrs.  Hahn  were  a 
ymmg  couple,  intelligent  and  would,  under 
ordinary  drcnmstances,  without  reflectioQ 
cast  on  them,  have  made  a  good  impression 
on  the  Jury.  Mrs.  Ouinn,  another  boarder 
and  no  relation  to  the  defendant  testified 
that  she  saw  the  defendant  at  bis  mother's 
at  various  times  from  6 '.50  p.  m.  Janoary  24, 
1916,  until  7  o'clock.  If  ber  testimony  was 
true,  defendant  could  not  have  been  the  man 
who  assaulted  the  prosecutrix.  On  cross-ex- 
amination of  this  witness  the  state  proved 
that  her  husband  was  blind.  She  was  asked 
what  he  did,  and  where  be  was,  and  bow 
much  board  she  paid.  Steel,  a  young  man  of 
good  appearance  and  apparently  tmtbfal,  tes- 
tified that  on  Oie  erenlos  the  assault  is- 
claimed  to  have  occurred  be  met  the  prosecu- 
trix stiortly  after  6-.80  p.  m.  walking  with  a 
young  looking,  rather  Ught-codiplectloned  fel- 
low at' a  point  where  the  pwsecatrlz  tesUfled 
the  defendant  was  with  ber;  that  be  never 
saw  defendant  until  tbe  momtng  bis  eass 
was  set  for  trial,  which  was  about  two  days 
before  be  testified;  and  that  the  defendant 
was  not  the  man  be  saw  with  the  proaeratrlx, 
whleb,  If  tme,  negatived  ttae  proaeratilx's 
identity  of  defMidant  On  cros^examlnatloa. 
the  state's  counsel  ashed  him  ttm  toUowlBK^ 
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questions,  to  which  he  gave  the  fbllowlng 
answers: 

"Q.  You  kiMW  the  offlcera  were  trying  to  find 
out  who  comioitted  the  crime,  and  you  didn't 
tell  them?  A.  I  didn't  know  enough  to  tell. 
Q.  Tou  knew  enough  to  tell  the  jury,  didn't 
yoD?  A.  I  didn't  know  the  man.  Q.  Too  mean 
you  didn't  know  enough  then  to  tell  them;  you 
jUBt  now  know  enough.  I  see;  I  beg  yoi)r 
pardon ;   when  did  you  find  it  out?' 

After  asUiiig  who  else  he  met: 
"Q.  Could  yon  see  the  street  that  evening? 
Q,  Have  you  receiTed  any  money  in  this  case?" 

Then  follows  a  recitation  of  WIU  Cnmby's 
testimony,  which  Is  also  set  oat  In  hills  of 
exception,  as  was  Steel's  and  Mrs.  Gnlnn's 
and  other  witnesses'.  It  is  unnecessary  here 
to  repeat  all  of  that.  It  Is  recited  that  In 
the  closing  argument  the  district  attorney 
was  severe  and  abusive  of  the  witnesses 
Kendrlck.  Steel,  and  Cumby. 

The  Jury  retired  to  consider  their  verdict 
at  12  m.,  and  reported  to  the  court  at  about 
2:30  p.  m.  thereafter  that  they  had  arrived 
at  a  verdict.  The  courtroom  was  packed 
with  people  gathered  to  hear  the  verdict  of 
the  jury,  whereupon  the  presiding  Judge  call- 
ed defendant's  attorneys,  the  district  attor- 
ney, and  sheriff  Into  consultation,  and  it  was 
decided  for  the  court  to  ascertain  what  the 
verdict  was,  and,  upon  learning  that  it  was 
a  Ufe  term,  ordered  the  sheriff  to  bring  the 
defendant  from  the  jail,  but  ujmn  the  sug- 
gestion of  defendant's  attorneys  that  If  he  re- 
ceived the  verdict  at  that  time  It  might  not 
satisfy  public  clamor,  and  he  had  better  wait 
and  receive  It  "when  the  crowd  had  dis- 
bursed." The  Judge,  after  reflecting,  decided 
such  course  was  best,  and  therefore  held  the 
Jury  until  after  supper,  and  received  the  ver- 
dict when  the  courtroom  was  empty  of  spec- 
tators, the  public  having  crowded  In  the 
courtroom  and  waited  all  the  afternoon  to 
ascertain  what  the  Jury  did;  that  for  fear 
of  some  outburst  against  a  verdict  not  as- 
sessing a  death  penalty  and  violence  to  the 
defendant,  the  sheriff  Immediately  after  the 
verdict  was  rendered  spirited  him  away  In 
an  automobile  to  Canton,  where  he  was  kept 
until  Saturday  night,  March  11,  1916,  when 
be  was  spirited  back  to  the  jail  in  Tyler,  and 
his  whereabouts  was  kept  a  secret  from  the 
time  of  the  rendition  of  the  verdict  until 
about  Tuesday,  March  14,  1916;  that  all 
during  the  trial  the  sheriff's  department,  In 
carrying  defendant  to  and  from  the  jail, 
guarded  him  with  several  deputies;  that  at 
the  beginning  of  the  trial  the  sheriff,  for 
fear  of  trouble,  as  defendant  is  Informed  and 
believes,  asked  the  presiding  Judge  what  he 
thought  of  searching  the  relatives  of  the 
family  before  entering  the  courtroom  as  a 
precaution  against  any  trouble.  The  court 
asked  the  sheriff  If  be  thought  he  could  take 
care  of  the  situation,  and  upon  the  reply  that 
be  had  plenty  of  deputies,  and  did  not  fear 
any  tronlde,  the  matter  was  dropped. 

Ibere  are  other  matters  raised  in  the  mo- 
tion tot  new  trial  as  to  the  sufficiency  of  tlM 


evidence  to  siQ>port  the  verdict,  etc.  This 
question  as  here  presented  does  not  comport 
with  the  dignity  of  a  coiurt  In  the  trial  of 
criminal  cases,  where  -  the  life  and  liberty 
of  a  citizen  is  involved.  It  is  not  often  In  the 
history  of  Texas  that  such  things  have  come 
before  this  court  as  having  occurred  during 
the  trial  of  a  case  in  open  court.  This  court, 
so  far  as  the  writer  Is  aware,  has  always  held 
that  a  citizen  In  Texas  Is  entitled  to  a  fair 
trial  under  the  law  and  the  evidence  by  an 
impartial  jury,  free  from  obstruction  or  in- 
timidation by  a  mob  or  mob  spirit  pervading 
the  courtroom,  and  it  will  be  an  unfortunate 
day  In  Texas  and  its  Jurisprudence  and  to 
the  llfe-lovlng  clthsenship,  if  mob  spirit  can 
pervade  the  courtroom  and  influence  the  Jury 
In  their  verdict  against  the  testimony,  or 
even  where  there  might  be  testimony  suffi- 
cient to  support  the  conviction,,  that  would 
influence  or  tend  to  influence  the  Jury  against 
defendant  On  such  trial.  The  writer  does  not 
know  that  he  could  add  anything  to  what 
was  said  by  Judge  White  In  his  great  opln- 
itm  In  Steagald  v.  State,  22  Tex.  App.  464,  3 
S.  W.  771,  or  to  the  strongly  written  opin- 
ion of  Judge  Hurt  in  Massey  v.  State,  81 
Tex.  Or.  R.  371,  20  S.  W.  7M.  These  were 
similar  cases  to  this,  and  In  many  respects 
analogous.  Another  case  came  in  Lax  v. 
State,  46  Tex.  Cr.  R.  628,  79  S.  W.  678,  and 
Manning  v.  State,  87  Tex.  Cr.  R.  180.  89  8. 
W.  118. 

The  writer  would  unhesitatingly  reverse 
this  Judgment  if  there  was  no  other  ptopo- 
sitlon  to  be  elucidated  in  this  record.  The 
facts  have  been  stated  above  as  found  In  the 
motion  for  a  new  trial,  properly  verified  and 
uncontradicted.  There  was  and  is  no  ques- 
tion of  these  matters  and  Incidents  occurring 
as  stated.  It  occurs  to  the  writer  that  to 
affirm  the  Judgment  on  a  record  of  this 
character  would  be  sanctioning  the  mob  spir- 
it In  the  courtroom  and  depriving  a  man  of 
a  fair  and  Just  trial  and  without  due  process 
of  law.  A  party  may  be  guilty  of  a  violation 
of  the  law  as  charged,  yet  these  matters  do 
not  constitute  the  criterion  of  a  fair  trial 
In  Texas.  The  facts  must  not  only  be  suffl- 
dent  but  the  whole  trial  must  be  free  from 
contaminating  influences  that  warp  the  Jury 
"from  the  living  truth,"  and  which  carries 
them  away  from  the  fair  and  Just  trial  the 
Constitution  guarantees.  It  must  be  a  trial 
by  an  impartial  Jury  under  the  laws  of  the 
country,  and  not  by  a  Jury  overawed  or  In- 
timidated by  a  mob  spirit  so  manifested.  If 
there  was  not  some  reason  why  the  sheriff 
spirited  a  man  away  to  Dallas  to  await  an 
indictment  by  the  grand  Jury,  It  seems  to 
have  been  on  his  part  a  work  of  supereroga- 
tion; but  this  record  shows,  if  the  state- 
ments are  to  be  credited,  that  he  was  spirited 
away  In  order  to  avoid  anticipated  mob  Va- 
lence. As  soon  as  the  trial  was  had,  he  was 
again  spirited  away  before  the  people  In  tbe 
community  ascertained  the  Jury's  verdict 
The  verdict  was  known  to  the  court  in  the 
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early  erenlng  before  8  o'clock,  and  yet  the 
Jury  was  kept  out  In  the  solitude  of  tbeir 
consultation  room,  so  that  the  crowd  aBout 
the  courthouse  might  be  "disbursed"  and 
scattered  to  their  homes  about  the  supper 
hour,  and  when  this  occurred  the  court  came 
in,  received  the  verdict  of  life  sentence,  and 
the  defendant  was  again  spirited  away  to  an- 
other county  and  kept  for  some  days.  These 
statements  are  not  questioned.  IJnder  the 
serious  charge  of  rape  upon  a -girl  under  15 
years  of  age,  there  must  hare  been  serious 
apprehension  on  the  part  of  the  sheriff  or 
the  officers  would  not  so  Iiave  acted.  There 
is  no  evidence  of  the  fact  they  were  not 
capable  of  knowing  and  did  not  know  the 
spirit  of  their  community.  Guilty  he  may  be 
under  the  state's  case;  Innocent  under  his 
(the  defendant's).  He  would  still  be  and  is 
entitled  to  a  fair  trial  before  an  impartial 
Jury.  It  Is  shown  here  that  the  Judge,  during 
the  excitement  In  the  courtroom',  when  the 
outburst  came,  arose  from  his  seat  and  stood. 
He  did  '  not  even  command  silence  in  bis 
court.  He  did  not  even  reprimand  or  ImtSbte 
a  punishment  for  contempt,  ^ts  Judgment 
will  be  reversed  lor  this,  i£  for  no  other 
reason. 

There  are  exceptions  to  the  court's  charge. 
Some  of  these  charges  are  not  technically 
correct  and  not  favorable  to  defendant  Up- 
on another  trial  these  matters  will  be  avoid- 
ed by  the  trial  court.  We  wish  to  enjoin 
again  upon  the  trial  courts  the  duty  of 
charging  the  law  of  the  case,  and  wherever 
the  question  Is  favorable  to  defendant  to 
give  an  affirmative  charge  calling  the  atten- 
tion of  the  Jury  to  the  law.  Negative  diarges 
presenting  a  defendant's  side  of  the  case 
have  been  criticized,  and  many  reversals 
granted  for  so  giving.  The  law  requires  the 
Jury  to  be  affirmatively  charged  as  to  the 
law  of  the  case,  and  especially  as  to  defend- 
ant's theories,  which  may  be  favorable  to  his 
side,  either  as  to  guilt  or  as  to  minimizing 
the  punishment  In  case  of  guilt.  These  mat- 
ters should  be  more  closely  guarded  by  the 
trial  courts,  to  the  end  that  they  will  not  be- 
come the  subject  of  Investigation  upon  ap- 
peal. It  Is  a  useless  consumption  of  time, 
and  evasions  on  the  law  of  the  case,  Jeop- 
ardizes the  conviction  and  often  leads  to  re- 
versals. It  is  Just  as  easy  to  charge  the  law 
of  the  case  rightly  as  it  is  to  do  it  negative- 
ly or  evasively,  and  by  charging  correctly 
the  chances  of  reversing  upon  those  questions 
win  not  occur.  In  all  these  character  of 
cases  the  trial  should  be  held  with  a  view 
of  giving  the  defendant  a  fair  trial  under 
the  law,  to  the  end  that  his  trial  may  be 
final,  if  he  is  guilty,  and  not  to  be  brought 
on  appeal  for  reversal  for  another  trial.  It 
is  not  only  the  duty  of  the  district  Judge  to 
see  that  this  occurs,  but  it  is  a  duty  devolv- 
ing upon  prosecuting  officers  to  see  that  the 
citizenship  of  his  country,  when  unfortunate 
enough  to  be  charged  with  a  violation  of  the 
law,  shall  have  a  fair  and  legal  trial  to  the 


end  that  Justice  may  be  dispensed.  It  is  not 
Just  nor  right  to  obtain  a  conviction  under 
doubtful  methods,  or  by  depriving  a  defend- 
ant of  any  right  guaranteed  to  him  by  the 
Ckmstitutlon  or  laws  of  this  state,  even 
though  the  Judge  or  district  attorney  may  re- 
gard them  as  technical.  The  Constitution 
and  legislative  acts  have  provided  these  mat- 
ters, and  It  Is  the  duty  of  the  officials  of  this 
state  In  dispensing  law  and  Justice  to  foUow 
the  mandates  and  the  enactments  of  the  leg- 
Islatlve  body,  and  above  It  all  to  so  construe 
those  matters  as  to  see  that  the  accused  has 
a  fair  and  legal  trial. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

HARPER,  J.,  absent 

PRENDBRGAST,  P.  J.  (concurring).  It  is 
the  duty  of  the  prosecuting  attorneys  in  all 
legitimate  and  proper  ways  to  show.  If  they 
can,  that  an  adverse  witness  Is  testifying 
falsely  or  corruptly.  If  this  can  be  done  by 
cross-examining  the  witness,  all  weU  and 
good.  It  is  also  always  prefer  and  legiti- 
mate to  show  that  a  witness  Is  interested, 
biased,  or  prejudiced,  and  to  prove  anything 
which  would  legitimately  show  or  tend  to 
show  this.  If  this  can  be  done  by  cross-ex- 
amination of  the  witness  himself,  so  much 
the  better.  If  they  cannot  show  tbifi  by 
cross-examining  the  witness  himself,  tbey 
can  show  It  by  other  legitimate  testimony.  I 
think  some  of  the  questions  along  these  lines 
aaked  )80<ne  of  appellant's  witnesses,  as 
shown  by  the  bills,  were  proper  and  leglti- 
mate. 

But  some  of  the  bills  unquestionably  show 
that  appellant's  attorneys  learned  that  cer- 
tain questions  would  be  asked  certain  wit- 
nesses seeking  to  impeach  them,  which  were 
clearly  illegal  and  Improper,  and  Icnown  to 
be  so  by  the  prosecuting  attorneys  at  the 
time;  and  before  they  were  asked,  so  in- 
formed the  trial  judge  and  besought  him  to 
Instruct  and  require  the  state's  attorneys  not 
to  ask  them.  The  court  refused  to  do  this, 
and  the  state's  attorneys  asked  them.  In 
my  opinion,  as  presented  by  the  bills,  this 
presents  reversible  error.  Vlck  v.  State,  71 
Tex.  Or.  R.  50,  159  S.  W.  60;  Bulllngton  T. 
State,  180  S.  W.  680.  These  cases  are  not 
like  those  of  Sweeney  v.  State,  66  Tex.  Cr. 
R.  696,  146  S.  W.  883,  and  those  dted  there- 
in, and  a  large  number  of  other  cases  to  the 
same  effect.  On  this  point  I  concur  in  the 
reversal. 

I  do  not  concur  in  all  Judge  DAVIDSON 
says  and  holds  in  his  opinion.  The  motion 
for  new  trial,  nor  allegations  therein,  al- 
though sworn  to  as  a  pleading,  does  not 
prove  itself.  Besides  the  Judgment  of  the 
court  overruling  it  states  tjiat  evidence  was 
heard  thereon,  and  after  hearing  the  Judge 
overruled  it.  What  that  evidence  was  is  not 
disclosed.  Hence  the  overruling  of  the  mo- 
tion for  new  trial  wouU  nci-  presmt  error. 
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ALDB2RETB  «t  u.  ▼.  MOSLET.     (No.  630.) 

(Ck>art  of  Oivil  Appeals  of  Texa*.     SI  Paso. 
Not.  28,  Idle.) 

Appeal  and   Ebrob   «3>773(2)— FAiLxnts  to 

FiU!  Briefs— DiBHiSBAL  or  Appeai.. 
Rale  88  for  the  Courts  of  Civil  Appeals 
(142  S.  W.  ziii)  provides  that  appellant's  fail- 
ure to  file  brien,  in  the  time  and  manner  pre- 
scribed by  law  and  the  rules  shall  be  ground  for 
dismissing  the  appeal  for  Want  of  prosecution 
on  appellee's  motion  unless  good  cause  Is  shown 
why  it  was  not  done  as  prescribed.  Transcript 
was  filed  in  the  Court  of  Appeals  April  4,  1916, 
and  the  case  set  down  for  submission  for  No- 
vember 9,  1916,  but  no  briefs  for  appellants 
were  filed  within  the  time  required,  nor  within 
the  time  of  a  stipulation  In  the  record  provid- 
ing for  the  filing  of  briefs  within  S6  days  be- 
fore the  cause  should  be  submitted.  November 
1.  1016,  appellants  applied  for  permission  to 
file  their  briefs,  and  uie  application  was  op- 
posed by  appellee,  who  filed  motion  to  dismiss 
the  appeal.  Beld,  that  the  motion  to  dismiss 
will  be  granted,  since  the  law  contemplates  that 
appellee  shaQ  be  given  sufficient  time  within 
which  to  prepare  and  file  his  ansv^er  before  sub- 
mission alter  appellants  have  filed  briefs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §!  3104,  3108;  Dec.  Dig.  «=» 
77SC2).] 

Appeal  from  District  Court,  EI  Paso  Conn- 
ty;    Ballard  Coldwell,  Judge. 

Suit  between  I.  Alderete  and  wife  and  W. 
D.  Mosley.  From  the  Judgment,  Alderete 
and  wife  appeal,  and  appellee  moves  to  dis- 
miss their  appeal.  Motion  to  dismiss  sus- 
tained, and  appeal  dismissed. 

Weeks  &  Vowell,  of  El' Paso,  for  appellants. 
Ware  &  Norcop  and  O.  M.  Wilchar,  all  of 
El  Paso,  for  appellee. 

WALTHALL,  J.  The  transcript  In  this 
case  was  filed  in  tliis  court  on  April  4,  1916. 
The  case  was  set  down  for  submission  for 
November  8,  1916.  No  briefs  for  api)eUant 
have  been  filed  in  this  coist  within  the  time 
required  for  filing  briefs.  A  stipulation  Is 
found  in  the  record  .which  provides  for  the 
filing  of  briefs  for  appellant  within  36  days 
before  the  cause  is  submitted  in  this  court 
The  appellants  did  not  file  briefs  within  the 
time  stipulated. 

On  November  1,  1816,  appellants  made 
application  to  this  court  for  permission  to 
file  their  briefs.  The  application  was  opposed 
by  appellee  on  the  grounds  that  the  appel- 
lants had  not  filed  their  briefs  within  the 
time  stipulated,  and  that  appellee  could  not 
within  the  time  before  submission  prepare 
and  file  his  briefs.  Appellee  filed  a  motion  to 
dismiss  the  appeal  on  the  grounds  stated. 

Rule  89  (142  S.  W.  xiU)  provides  that  a  fail- 
ure of  appellant  to  file  his  briefs  in  this  court 
in  the  time  and  in  the  Btanner  prescribed 
by  law  and  by  the  rules  shall  be  grounds 
for  dismissing  the  appeal  ttx  want  of  prose- 
cution, on  motion  made  by  appellee,  unless 
good  cause  Is  shown  why  it  was  not  done 
In  the  time  and  manner  as  prescribed.  Ap- 
pellants have  not,  in  our  judgment.  Shown 


good  cause  why  their  briefs  were  not  filed 
within  the  time  prescribed  by  law,  nor  with- 
in the  time  stipulated. 

The  law  contemplates  that  the  appellee 
shall  be  given  sufildent  time  within  whicb 
to  prepare  and  file  his  answer  before  sub- 
mission after  appellants  have  filed  their 
briefs.  T.  &  P.  Ey.  Co.  v.  Martin,  62  Tex. 
Civ.  App.  496,  182  S.  W.  834;  Rojas  T.  Rojas, 
154  S.  W.  1071;  State  Fair  of  Texas  v.  Cow- 
art,  166  S.  W.  1197;  Moon  t.  Dozier,  161  S. 
W.  656. 

Appellee's  motion  to  dismiss  the  appeal 
is  sustained,  and  the  appeal  is  dismissed. 


APACHE  COTTON  OIL  ft  MFQ.  CO.  v. 

WATKINS  &  KELLY  et  aL    (No.  1067.) 

(Goort  of  Civil  Appeals  of  Texas.     AmariUo. 

Nov.  29,  1816.) 

L  OoNTnrnANOK  «s>18,  20(6)  —  Gboxtrds  — 

Absbrcx  or  CounskIm 
The  absence  of  a  party  or  of  the  leading  at- 
torney is  not  ordinari]7  ground  for  the  continu- 
ance of  a  case,  and  does  not,  at  least,  give  a 
party  an  absolute  right  to  a  continnance. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  §8  41,  48-48,  67;  Dec  Dig.  <S=>18, 
20(5).] 

2.  Continuance  «=920(I9— Pbksbnob  of  Sko- 

ONDABT  Counsel. 
The  mere  fact  that  secondary  counsel  are 
present  does  not  alone  warrant  refusal  of  con- 
tinuance for  absence  of  leading  couns^  where 
those  in  attendance  are  unfamlhar  with  and  un- 
able properly  to  try  the  case. 

[Ed.  Note.— For  other  cases,  see  Contbiuance, 
Cent  Dig.  f  67;   Dec:  Dig.  <S=920(5).] 

8.  OoNTiiniANOS  ^=»5t>  -—  Absent  o^  OotrR- 

BBL— fluwiuiJCNOT  or  SaOWINSi 
Where  the  affidavit  made  on  April  24th 
showed  that  leading  counsel  were  engaged  in  a 
trial  in  Oklahoma,  and  could  not  return  be- 
fore Ai»il  27tb,  and  that  no  other  counsel  was 
familiar  with  the  case,  and  that  the  local  man- 
ager of  plaintiff  company  was  necessarily  ab- 
sent on  Dusiness,  and  would  not  return  until 
after  A^ril  27th.  and  that  the  case  could  not  be 
tried  withont  his  testimony,  while  the  plaintiff 
might  not  have  been  entitled  to  continuance  for 
the  term,  yet  since  the  court  did  not  adjourn 
for  the  term  until  May  6th,  it  should  have 
granted  postponement  until  April  27th  as 
prayed. 

[Eld.  Note.— For  other  cases,  see  (Continuance, 
Cent  Dig.  1 146;  Dec.  Dig.  «s>60.] 

4.  PixAniNa  «s>417— A]cnnniKnT<— Waitbb 

OF  Ebbobs. 
If  there  was  error  in  sustaining  general  de- 
murrer to  the  petition,_  plaintiff  waived  it  by 
filing  an  amended  petition. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  Dig.  S§  1401,  1402;  Dec  Dig.  «s» 
417.]      , 

6.  DisHissAL  ANn  Nonsuit  «s»19(2)— Right 
to  Nonbuix— Effbct  of  ,Courtkkoi*aiu. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  1900,  1955,  as  to  right  to  nonsuit  after 
counterdalm  is  filed, '.a  plaintiff  is  entitled  to  a 
nonsuit  notwithstanding  counterclaim,  as  to 
his  own  cause,  without  dismissal  of  or  preju- 
dice to  the  defendant's  counterclaim. 

[Ed.  Note.— For  other  cases,  see  IKsmissal 
and  Notisuit  C«tt  Dig.  S§  34,  85;  Dec.  Dig. 
«=»18(2).] 
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6.  DisMisBAi,  AND  NoifStrrt  *=»19(2)— Rioht 
TO  NoNsurr— BiTBOT  of  CouNTKiici.Anc. 
Since  the  institution  of  a  civil  action  for 
the  purpose  of  enforcing  a  claim  affords  no  cause 
of  action  against  the  plaintiff,  whether  the 
claim  be  real  or  unfounded,  provided  the  person 
or  property  of  the  defendant  is  not  seized  or  in 
some  manner  injuriously  affected,  and  since 
charges  of  dishonest  trading  when  appearing  in 
the  pleadings  filed  in  civil  cases  are  absolutely 
privileged,  and  the  pleader  cannot  be  held  to 
answer  in  damages,  where  the  court  could  not 
determine  whether  the  counterclaim  was  based 
on  vexatious  suit,  or  on  libel,  for  either  of  which 
the  allegations  were  insufBcient,  since  they 
showed  mereljr  institution  of  a  suit  with  alle- 
gations implying  dishonest  trading,  the  filing 
of  the  counterclaim  could  not  cat  off  plaintiff's 
right  to  nonsuit 

[E!d.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Oent  Dig.  |9  34,  85;  Dec.  Dig. 
«ft=>19(2).] 

Appeal  from  District  Oonrt,  Oolllngaworth 
County;  J.  A.  Nabers,  Judge. 

Action  by  the  Apache  Cotton  Oil  &  Mann- 
facturlng  Company  against  H.  P.  Watklns 
and  Ernest  Kelly,  as  tfie^partnershlp  of  Wat- 
kins  &  Kelly,  and  E.  A.  Patterson,  wherein 
Watklns  &  Kelly  filed  a  cross-complaint 
Judgment  on  directed  verdict  for  defendants 
on  the  original  action,  and  for  plaintUI  on 
the  cross-action,  and  plalntUI  appeals.  Be- 
versed  and  remanded. 

Bond,  Melton  &  Melton,  of  Ghlckasba, 
Okl.,  and  C.  G.  Small  and  J.  O.  Mahan,  both 
of  Wellington,  for  appellant  J.  L.  Lackey, 
of  Claude,  and  B.  H.  Cocke,  Jr.,  of  Welling- 
ton, for  appeUees. 

HALL,  J.  Appellant  company  sued  M.  P. 
Watklns  sind  Ernest  Kelly,  a  partnership, 
and  E.  A.  Patterson,  alleging  In  substance 
that  on  the  13th  day  of  December,  1915, 
plaintiff  purchased  from  the  defendants  tbree 
cars  of  cotton  seed,  two  of  them  at  $43  a 
ton,  f.  o.  b.  plaintiff's  mill  in  Ohickasba, 
OkL,  and  the  third  car  at  |39  per  ton,  1  o. 
b.  cars  at  DodsonvUle ;  that  the  seed  so  pur- 
chased arrived  in  Ohickasba  December  21, 
1915,  but  prior  to  Its  arrival  plaintiff  paid 
drafts  drawn  by  Watklns  &  Kelly  for  the 
amount  due  under  the  contract  and  upon  in- 
spection after  the  delivery  of  the  seed  found 
they  were  not  dean,  sound,  and  dry,  nor  free 
from  dirt  trash,  and  bolls,  and  were  not 
therefore  In  accordance  with  the  contract 
of  purchase;  that  plaintiff  immediately  ad- 
vised Patterson  and  Watklns  &  Kelly  of  the 
condition  of  the  seed  and  requested  advice 
as  to  the  disposition  titereot ;  failing  to  re- 
ceive any  advice,  plaintiff  unloaded  the 
same  for  preservation,  had  them  appraised, 
and  sold  all  of  the  seed  to  the  best  advan- 
tage and  for  the  best  market  price  obtain- 
able; that  by  reason  of  the  failure  of  de- 
fendants to  advise  plaintiff  as  to  the  disposi- 
tion of  the  seed  demurrage  charges  had  been 
assessed  against  the  shipment  in  the  sum  of 
$42,  which  plaintiff  had  paid.  Plaintiff  pray- 
ed for  Judgment  for  the  sum  of  f42  demur- 


rage, the  difference  In  the  value  of  the  seed, 
amounting  to  $878.32,  and  fdr  protest  fees, 
amounting  to  $6.06. 

Watklns  &  Kelly  answered  by  general  and 
special  exception,  general  denial,  and  spe- 
cially thpt  they  sold  the  seed  to  Patterson, 
and  that  plaintlfl  refused  to  permit  tbem  to 
examine  the  seed,  and  by  cross-action  al- 
leged as  follows: 

"And  by  way  of  cross-action  these  defendants 
aver  that,  when  plaintiff  made,  published,  and 
promulgated  the  allegations  in  its  petition,  plain- 
tiff contracted  with  these  defendants  for  a  cer- 
tain kind  and  quality  at  seed,  and  that  the 
seed  shipped  by  defendants  were  different  in 
kind  and  quality  from  those  called  for  in  the 
contract  and  were  inferior  to  the  kind  called 
for  in  its  contract  with  defendants,  and  charged 
that  these  defendants  failed  to  comply  with  their 
contract  of  purchase  and  shipped  to  plaintifC 
inferior  and  damaged  seed  instead  of  seed  which 
they  contracted  and  agreed  to  diip;  that  they 
thereby  charge  and  hold  out  to  the  world  that 
these  defendants  are  not  honest  and  cannot  be 
trusted  to  fulfill  their  contracts;  that  they  will 
not  stand  by  their  contracts,  and  therefore  can- 
not be  trusted.  ' 

"These  defendants  allege  that  when  plaintiff 
made,  published,  and  promulgated  that  charge, 
it  well  knew  that  it  had  made  no  contract  in 
regard  to  said  cotton  seed  with  theae  defendants 
at  all,  and  well  knew  that  said  allegations  were 
false  and  were  not  made  in  good  faith,  but  were 
made  for  the  purpose  and  sole  and  only  purpose 
of  annoying,  humiliating,  and  injuring  these  de- 
fendants, and  for  the  purpose  of  wrongfoUy 
and  fraudulently  dragging  their  names  into  a 
lawsuit  and  to  publish  to  the  world  that  they 
are  not  honest  business,  and  to  place  them  in 
such  position  that  by  reason  thereof  they  can- 
not sell  and  dispose  of  their  cotton  seed,  and 
thereby  keep  them  from  buying  cotton  seed  for 
sale  and  to  deprive  them  from  patsuing  their 
business  as  cotton  seed  buyers  and  ginmen,  and 
that  by  so  doing  plaintiff  has  damaged  these 
defendants  in  the  sum  of  $10,000,  whidi  they 
allege  Is  due  them  as  injury  to  their  good  names, 
and  for  expenses  necessary  to  defend  themselves 
in  said  lawsuit  so  wrongfully  brought" 

Tn  addition  to  $10,000  damages  the  prayer 
Is  for  damages  for  exi>enses  of  litigation. 

The  court  sustained  the  general  and  sever- 
al of  the  gpedal  demurrers  to  plaintUTs  origi- 
nal petition,  and  on  the  26th  day  of  April 
plaintiff  filed  its  amended  petition,  which  Is 
in  effect  identical  with  the  original  petition, 
except  that  It  te  alleged  that  the  defendant 
Patterson  in  all  things  acted  as  the  agent  of 
the  defendants  Watklns  &  Kelly,  mie  court 
then  sustained  a  general  demurrer  to  the 
amended  petition. 

After  answer  filed  the  plalntUf  moved  for 
a  postponement,  which  was  overruled.  By 
motion  plaintiff  then  asked  to  be  permitted 
to  enter  a  nonsuit  This  motion  was  resist- 
ed by  the  defendants  and  overruled  by  the 
court ;  whereupon  plaintiff  filed  its  first  sup- 
plemental petition,  excepting  generally  to  the 
entire  answer  and  specially  to  the  para- 
graphs of  the  answer  copied  above. 

Defendant  Patterson  answered,  admitting 
that  he  sold  the  seed  to  plaintiff  at  the  price 
mentioned  In  plaintiff's  petition  and  under 
the  conditions  therein  stated,  and  that  he 
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negotiated  the  sale  as  the  agait  of  the  de- 
fendants WatUns  &  Kelly,  guaranteeing  aU 
of  the  seed  to  be  soond,  di7>  tree  from  dirt. 
trash,  and  bolls. 

The  case  was  tried  before  a  Jury,  and,  aft- 
er aU  of  the  testimony  had  been  offered,  ttte 
court  Instructed  the  jury  to  return  a  verdict 
in  favor  of  the  defendants,  Watkins  &  Kelly 
and  E.  A  Patterson,  and  to  find  for  the 
plaintiff  upon  the  crosa^ction  of  Watkins  & 
Kelly.  Verdict  was  returned  and  judgment 
entered  accordingly. 

[1-3]  Tbe  first  asslgnmoit  la  baaed  opon 
the  action  of  the  court  in  overroling  the 
'  plalntUTs  motion  for  a  poetponement  of  the 
trial.  It  appears  in  the  motion  that  Adzian 
Melton,  of  the  law  firm  of  Bond,  Melton  ft 
Melton,  who  resided  in  Oklahoma,  bad  er- 
cluslve  control  and  management  of  the  cause 
since  and  long  prior  to  the  filing  of  the  salt; 
that  no  other  member  of  the  firm  was  famil- 
iar with  It  or  had  anything  whatever  to  do 
with  the  prosecution  thereof ;  that  one  mem- 
ber of  the  firm  was  In  Washington  City,  and 
had  been  for  some  time;  that  the  other 
member  was  engaged  at  the  time  the  motion 
was  filed  In  the  argument  of  cases  before 
the  Siq>reme  Court  of  Oklahoma ;  that  Adri- 
an Melton,  the  member  of  said  firm  who  had 
handled  ttie  case,  was  in  attendance  upon 
the  trial  of  a  case  at  McAlester,  Okl.,  which 
had  been  set  long  prior  to  the  setting  of  this 
case  In  the  district  court  at  Wellington; 
that  Melton  was  unable  to  obtain  other  conn- 
eel  to  try  his  said  case  at  McAlester,  which 
had  been  pending  for  more  than  two  years, 
and  that  he  could  not  obtain  a  continuance 
of  said  cause  and  could  not  reach  Welling- 
ton, Tex.,  from  McAlester,  Okl.,  before  the 
27tb  day  of  April ;  that  Orin  Ashton,  the  lo- 
cal manager  of  the  Apache  Cotton  Oil  &  Man- 
ufacturing Company  was  the  one  person  con- 
nected with  plaintiff  who  was  familiar  with 
the  transactions  out  of  which  this  lawsuit 
had  arisen;  that  It  was  impossible  to  try 
the  same  without  Us  testimony ;  that  the 
facts  to  which  he  would  testify  could  not  be 
proved  by  any  other  witness;  that  he  left 
the  dty  of  Cbickaaha  on  April  18th  and 
could  not  return  until  after  the  27th ;  that  he 
had  no  knowledge  of  the  setting  of  said  cause 
at  the  time  he  left  Chickasha,  and  was  ab- 
sent attending  to  other  business  of  the  plain- 
tiff which  required  and  demanded  his  pei^ 
aonal  attention,  and  which  he  could  not  aban- 
don without  great  loss  to  his  company  and 
inconvenience  to  himself.  The  prayer  was 
for  the  postponement  of  the  case  untU  after 
the  27th  day  of  AprU,  and  was  filed  and  pre- 
soited  on  the  24th  day  of  April,  and  prompt- 
ly overruled  by  the  court.  The  general  rule 
is  that  the  absence  of  a  party  or  of  the  lead- 
ing attorney  is  not  ordinarily  grounds  for 
the  continuance  of  a  case,  and  does  not  at 
least  give  a  party  an  absolute  right  to  a 
oontlnnance.  If  we  take  the  statements  in 
the  application  as  true,  a  good  excuse  has 


beem  shown  for  the  absence  of  Adrian  Mel- 
ton, and  we  must  further  conclude  that  his 
presence  was  necessary,  and  that  such  ab- 
sence was  not  anticipated.  The  fact  that 
other  counsel  were  present  does  not  deprive 
the  application  of  the  equity  In  it,  since  it 
appears  that  local  counsel  were  not  familiar 
with  the  facts  and  were  in  no  condition  to 
try  the  case  In  the  absoice  of  Orln  Ashton, 
the  manager  of  the  mUL  It  is  not  shown 
that  the  case  was  set  for  trial  with  the  con- 
sent of  plaintiff.  We  do  not  hold  that  under 
all  the  circumstances  the  showing  entitled 
the  plaintiff  to  a  continuance  for  the  term, 
but,  since  the  court  did  not  adjourn  for  the 
term  until  the  6th  day  of  May,  we  think  the 
postponement,  as  requested,  should  have  been 
granted. 

[4]  The  second  assignment  complains  of 
the  action  of  the  court  in  sustaining  the  gm- 
eral  demurrer  to  plaintiff's  original  petition. 
If  this  was  error.  It  was  waived  when  plain- 
tiff filed  an  amended  pleading.  The  effect  of 
filing  an  amended  pleading  is  to  confess 
merit  in  the  exceptions  urged  to  the  original. 
This  assignment  wUl  be  overruled.  S.  A.  &, 
Q.  S.  Ry.  Co.  V.  8.  A.  &  G.  By.  Co.,  76  8. 
W.  782;  Barrett  v.  Ind.  TeL  Co.,  65  S.  W. 
112& 

[i]  By  the  third  assignment  it  is  insisted 
that  the  court  erred  in  overruling  the  plaln- 
tUTs motion  for  nonsuit.  As  we  understand 
the  motion,  plaintiff  did  not  attempt  to  dis- 
miss the  entire  cause,  but  merely  asked  for 
permission  to  abandon  its  cause  of  action 
against  the  defendants.  Vernon's  Sayles' 
Civil  Statutes,  arts.  1600  and  1956,  relating 
to  this  question,  are  as  follows: 

Article  1900:  "Where  the  defendant  has  filed 
a  counterclaim  seeking  affirmative  relief,  the 
plaintiff  shall  not  be  permitted,  by  a  discontinu- 
ance of  his  suit,  to  prejudice  the  right  of  the 
defendant  to  be  beard  on  such  counterclaim." 

Article  1955:  "At  any  time  before  the  jary 
have  retired,  theplamtltf  may  take  a  nonsuit 
but  he  shall  not  thereby  prejudice  the  ri|:fat  of 
an  adverse  par^  to  be  heard  on  his  claim  for 
affirmative  relief,"  etc. 

Appellees  insist  upon  the  broad  proposition 
that,  when  affirmative  relief  Is  sought  by 
the  defendant,  the  court  should  not  grant 
plaintiff  a  nonsuit.  The  proposition  is  sound 
in  cases  where  the  cross-action  or  plea  in 
reconvention  relates  to  the  subject-matter  of 
plaintiff's  suit  In  United  Motor  Co.  v. 
Hendricks,  168  S.  W.  878,  the  intervener 
was  not  permitted  to  take  a  nonsuit,  but 
that  Is  a  case  where  plaintiff  sought  to  fore- 
close a  mechanic's  lien.  Intervener  set  up  a 
chattel  mortgage  upon  the  property,  and  up- 
on this  plea  plaintiff  Joined  Issue,  praying 
that  its  lien  be  declared  superior  to  the  lien 
as&erted  by  intervener. 

In  I>unlap  v.  Southerlln,  68  Tex.  38, 
where  the  validity  and  effect  of  a  Judgment 
was  in  issue  as  between  the  parties  to  it 
and  those  claiming  under  it,  and  where  It 
was  sought  to  cancel  the  judgment,  the  Su- 
preme Court  held  that  plaintiff  would  not  be 
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allowed  to  enter  a  nonsnlt.  To  the  same 
effect  Is  the  case  of  Jackson  t.  Furst,  Bd- 
wards  A  Co.,  164  S.  W.  243,  where  plaintiff 
sued  upon  a  note  and  defendant  alleged  that 
the  note  was  a  mere  tentative  s^lement, 
claiming  credits  In  excess  of  the  amoont 
thereof,  and  prayed  for  Its  cancellation. 

In  Leverette  t.  Rice,  151  S.  W.  6d4,  plain- 
tiff sued  for  the  price  of  land.  Defendant 
reconvened,  praying  for  ttie  cancellation  of 
the  contract,  on  the  ground  of  fraud  and 
misrepresentation,  and  it  was  held  that  plain- 
tiff could  not  dismiss  his  action  without 
prejudice.  The  instant  case,  however,  does 
not  come  under  the  rale  announced  in  the 
authorities  cited.  The  crosB-acUon  of  aiq;>el- 
lee,  if  maintainable  at  all,  could  have  been 
prosecuted  whether  the  plaintiff  took  a  non- 
suit or  continued  in  the  case.  We  think  the 
<»rrect  rule  applicable  to  cases  of  this  kind 
Is  announced  by  the  Supreme  Court  in  Short 
V.  H^bum,  89  Tex.  622,  35  S.  W.  1096.  That 
was  a  cont^  Involving  the  title  to  land; 
the  pleadings  of  both  parties  being  in  the 
form  of  sin  action  of  trespass  to  try  title. 
The  Court  of  Civil  Appeals  certified  to  the 
Supreme  Court  the  Inquiry  if  the  plaintiff 
could  take  a  nonsuit,  dismiss  the  cause,  and 
thereby  deny  to  the  defendant  the  right  to 
be  heard  on  the  cross-blU.  The  Supreme 
Court  replied  that  the  plaintiff  had  the  right 
to  dismiss  his  own  case,  but  this  could  not 
operate  to  discontinue  the  cross-action  of 
the  defendant  if  the  allegations  of  the  cross- 
bill were  sufficient  to  entitle  him  to  recover, 
and  this  seems  to  be  the  true  rule.  Burford 
V.  Burford,  40  S.  W.  602;  Blank  v.  Robert- 
son,  34  Tex.  C^v.  App.  887,  78  S.  W.  664; 
Smith  V.  Wilson,  18  Tex.  Civ.  App.  24,  44 
S.  W.  656;  Jnngbecker  v.  Huber,  101  Tez. 
148,  106  S.  W.  487;  J<»ie8  t.  Wagner,  141 
S.  W.  280.  It  Is  further  held  that,  where 
th9  answer  does  not  set  up  facts  sufficient  to 
constitute  a  cause  of  action,  plaintiff's  right 
to  discontinue  cannot  be  denied.  Hoodless 
V.  Winter,  80  Tex.  638, 16  S.  W.  427;  Peters 
V.  Chandler,  61  S.  W.  281;  Clevenger  v.  Oai^ 
Iker,  60  Tex.  CTv.  App.  662,  110  S.  W.  796. 

t*]  This  brings  us  to  the-  consideration  of 
tbt  question  as  to  whether  the  allegations  of 
One  answer  and  cross-action  were  good 
against  the  general  demurrer.  We  are  un- 
able to  decide  whether  defendants  were 
seeking  to  recover  damages  because  of  the  In- 
stitution of  an  unfounded  and  vexatious  suit 
or  whether  the  ground  of  their  damages  Is 
one  for  llbeL  If  the  former,  the  answer  was 
unquestionably  subject  to  a  general  demur- 
rer. The  institution  of  a  dvU  action  for  the 
purpose  of  enforcing  a  claim  affords  no  cause 
of  action  against  the  plaintiff,  whether  the 
claim  be  real  or  unfounded,  provided  the 
person  or  property  of  the  defendant  is  not 
seized  or  in  some  manner  Injuriously  affect- 
ed. Vance  v.  Lindsey,  60  Tex.  286;  Johnson 
V.  King,  64  Tex.  226;    Smith  v.  Adams,  27 


Tez.  28;  Haldeman  v.  Gbambers,  U  Tex.  1; 
Range  v.  rranklin,  72  Tex.  585,  10  S.  W.  721, 
3  Ia  R.  A.  417,  IS  Am.  St  Rep.  833 ;  Blering 
V.  First  National  Bank,  60  Tex.  699,  7  S.  W. 
00.  The  case  of  Runge  v.  Franklin,  supra. 
established  the  rule  that  diarges  of  the  kind 
complained  of  in  this  case,  irhen  appearing 
In  the  pleadings  filed  In  civil  cases,  are  ab- 
solutely privileged,  and  the  pleader  cannot 
be  held  to  answer  In  damages.  It  fpUowa 
from  what  has  been  said  that  the  demurrer 
to  the  cross-action  should  have  been  sustain- 
ed. Since  this  is  the  only  affirmative  re- 
lief claimed  by  defendants,  plaintiff  dioold 
have  beea  permitted  to  take  a  nonsnlt 

In  view  of  what  has  been  said  above,  it  Is 
not  necessary  to  consider  the  ryanslning  as- 
signments, which  relate  to  the  conrt's  action 
in  overruling  plaintlfTs'  special  exceptions  to 
the  answer. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


ROUNDS  V.  COLEMAN.    (Na  106a) 

(Court  of  Civil  Appeals  of  Texas.     AmwriHo. 

Nov.  22,  1916.) 

1.  Wills   «=9302(2)  — Coktest  — Eviuxncb— 

HAICnWRITINa. 

Evidence,  In  a  wUl  oontest,  keld  to  show 
that  the  will  propounded  for  probate  was  in  the 
handwriting  of  the  testatrix. 

[Kd.  Note.— F<w  other  cases,  see  Wills,  Cent 
Dig.  S  701;   Dec.  Dig.  «S3302(2).] 

2.  ETinKROB   4=9271(10!) —Wnx  CoirTBar  — 

DICLABATIOR— HANOWBITWa. 
In  a  will  contest  th«  contestant's  declaration 
to  proponent,  when  she  first  saw  the  will,  tiiat 
it  did  not  look  Uke  her  mother's  handwritiiig. 
and  that  she  did  not  know  her  mother  could 
write  like  that,  was  not  evidence  that  it  was  not 
her  handwriting,  as  contestant  could  not  prove 
that  fact  by  self-serviug  declarations  at  some 
other  time  or  place. 

(Ed.   Note.— For   other  cases,   see   SMdenoe, 
Cent  Dig.  {  1082;  Dec.  Dig.  «=b271(10)J 

3.  Wnxs   «s»163(2)  —  Unous   Iirn.uKRcs— 
Presuuption  ANn  BuBDEN  ov  Pboov. 

Where  an  antecedent  fiduciary  relation  ex- 
isted between  the  testator  and  the  beneficiary, 
a  court  of  equity  will  presume  confidence  plac- 
ed and  influence  exerted,  but  otherwise  aacL  re- 
lation and  influence  must  be  proved  by  the  con- 
testant 

[Ed.  Note.— For  other  cases,  see  WiDs.  Cent 
Dig.  11  390-394;    Dec.  Dig.  «=>163(2)J 

4.  Wuxs  «s»163(2)— Undtik  iNFLUKiraB— Pbc- 

SVMPnON— FlOUCIABT  RELATIONS. 

Though  testatrix  lived  with  her  grand- 
daughter and  her  husband,  and  the  husband  act- 
ed as  her  agent  in  looking  oat  for  land  upon 
which  she  had  filed  and  in  paying  the  interest 
due  the  state  and  in  deposltmg  money  in  a 
bank  to  her  credit,  and  was  to  use  the  grass  and 
feed  on  die  land  for  a  siMdfied  connderatioii, 
there  was  no  such  fiduciary  relation  as  would 
raise  the  presumption  that  there  was  undue 
influence  exerted  by  the  sranddaaghter,  the 
sole  beneficiary  under  the  wiU. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §{  390-394 ;  Dec.  Dig.  «=>163(2).) 

6.  Wills    ♦=>163(1)— CoNTEffr— BusDHf     or 
Pnoor. 
On  the  contest  of  a  will  <m  the  ground  of 
undue    influence,    where    there   was    no    such 
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fidudarr  TdatiMi  aa  tb  ratee  the  presumption  of  i 
undue  mfluence  by  a  Kranddaaehter,  the  sole 
beneficiary,  the  burden  of  establiBhiiig  undue  in- 
fluence was  on  the  contestant 

[Ed.  Note.— -For  other  cases,  see  Wills,  Cent. 
CiB.   SS   388,  889,   S8&,  400;    Dec.   Dig.    «a> 

A  WnxB  4s>66(l)— TistAiairriLXT  CAPAonrr 
— SumcntNOT  OF  Evidbnob. 

Evidence  of  testamentary  capacity  held  suf- 
ficient to  discharge  the  proponent's  burden  of 
formal  proof,  under  Bev.  Civ.  St.  art  3Si71. 

[Ed.  Note.— X^  other  coses,  see  -'WiSs,  Cent. 
Dj«.  is  137-liO,  148-160.  161 :   Dec.  Dig.  «=» 

7.  Wiixs  «a>47  — Undct  Inixtixnos  —  Bvi- 

SENCS. 

On  the  issue  of  undue  influence,  the  physical 
and  mental  weakness  of  the  testatrix,  her  age, 
etc.,  might  be  considered  in  determining  wbeui- 
er  her  will  was  of  sufficient  strength  to  malie 
the  instrument  her  act  and  deed. 

[Ed.  Note.— For  other  cases,  see  WiHa,  Cent 
Dig.  I  04;    Dec.  Dig.  «=s>47.1 

8.  Wills     (SsaSSe—CoNiEai^-AppKAi/— Ques- 
tion OF  Fact. 

Un  api)eal  from  a  directed  verdict  for  the 
contestee  and  proponenti  the  court  is  not  to  de- 
termine whether  a  verdict  for  contestant  should 
be  permitted  to  stand,  but  whether  the  evidence 
was  sufficient  to  require  a  submission  of  the  is- 
sue of  undue  influence  to  the  jury- 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  i  859 ;    Dec  Dig.  <S=>386.] 

9.  Wills  <ft=>324(3)  —  Contmt  —  Unddi  Ik- 
FLUENCE— Question  fob  Juet. 

The  question  of  undue  influence  exerted  by 
pnqMwent  h^d  for  the  jury. 

[Ed.  Nate.~For  other,  cases,  see  Wills,  Cent 
Dig.  I  769;   Dec.  I>ig.  «=>324(3).] 

10.  Wuxs  «=>166^)  —  UnDUi:  Iwwujxmm  — 
Pebsuasion. 

Persuasion,  entreaty,  and  the  like  are  not 
alone  sufficient  to  set  aside  a  will  on  the  ground 
of  undue  influence. 
■  [Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  II  877,  378;    Dec.  Dig.  «=»155(3).l 

11.  Wlixs  «=s>158— UKDUB  iNFLUENCEr-TlMS. 

Undue  influence  must  be  exerted  at  the  time 
of  milking  the  will. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  JS  885,  886;    Dec.  Dig.  <Ss>158.] 

12.  Wills  <S=>164(1)  —  Conieot  — Undue  In- 
fluence— Evidence. 

The  financial  condition  of  the  beneflciary, 
especially  where  the  facts  show  that  the  testa- 
trix knew,  or  should  have  known,  thereof,  in  a 
case  dependent  upon  circumstances  to  establish 
the  beneficiary's  undue  influence,  is  admissible. 
[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Ehg.  IS  408.  407.  408.  418;  Dec  Dig.  «=» 
164(1).] 

Error  from  District  Court,  Collingsworth 
County;  J.  A.  Nabers,  Judge. 

Will  contest  by  Adella  T.  Rounds  against 
S.  li.  , Coleman,  proponent;  o>f  the  will  of 
Bqullla  Wood,  deceased.  Judgment  for  con- 
testee, and  contestant  brings  error.  Revers- 
ed and  reuianded. 

J.  M.,Worten,  of  Pawbuska,  OkL,  R.  H. 
Tenipleton,  of  Wellington,  and  J.  Marvin 
Joues,  of  AmariUo,  for  appellant  B.  H. 
Cocke,  Jr.,  of  Wellington,  and  J.  L.  Lackey, 
of  Claude,  for  appellee. 


HUFF,  O.  J.  The  propo!»at,  MhL  S.  I<. 
Coleman,  offered  and  had  probated  the  fol- 
lowing will,  as  the  last  will  and  testament 
of  Equllla  Wood: 

"I,  Equilla  Wood,  do  hereby  make  my  last  will 
that  Sarah  Leon  Coleman  and  her  heirs  in  body 
shall  own  all  I  possess  at  my  death,  consisting 
of  land  and  house  and  house  fumitnre,  except 
one  ($10^  dollars  in  money  to  be  paid  to  Adelia 
Temeta  Rounds.  I  also  give  the  said  Sarah 
I«on  Coleman  power  to  collect  all  debts  that  is 
owing  me  and  pay  all  that  is  against  me  at 
my  oeoth. 
^I^is  the  14  day  of  January,  1012. 

"Eqailla  Woods. 
"Witness: 

"C.  C.  Ralls. 
«Z.  E,  Ralls." 

Adella  T.  Rounds  contested  the  win  on  the 
following  grounds:  (1)  That  she  was  en- 
titled to  the  entire  estate  of  Equllla  Woods 
as  the  only  living  daughter  of  Mrs.  Woods; 
(2)  that  the  writing  was  not  the  will  of  Mrs. 
Woods;  (3)  that  the  will,  If  anything.  Is  the 
will  of  S.  L.  Coleman,  the  beneflciary  there- 
of, and  her  husband,  J.  8.  Coleman,  written 
by  reason  of  their  undue  influence,  ezetrted 
upon  Mrs.  Woods,  who  was  a  very  old  wo- 
man, about  80  years  of  age,  feeble  in  both 
mind  and  body  at  the  time  the  instrument 
was  written ;  (4)  that  deceased,  at  the  time 
of  the  execution  of  the  will,  was  residing 
with  S.  L.  Coleman  and  her  husband,  J.  S. 
Coleman,  and  was  mentally  incapacitated  to 
devise  her  property  or  execute  the  instru- 
ment 

The  will  was  admitted  to  probate  In  the 
county  court,  from  which  judgment  appeal 
was  prosecuted  to  the  district  court  of  Col- 
lingsworth county,  where,,  upon  trial  to  a 
Jury,  the  trial  court,  upon  motion  of  the  de> 
fendant  in  error,  instructed  a  verdict  for 
her.  The  grounds  of  the  motion,  requesting 
such  instructions,  are:  Because  (a)  all  the 
evidenoe  conclusively  shows  the  will  to  be 
the  last  will  and  testament  of  Equllla  Woods ; 

(b)  that  the  contestant  has  fhlled  to  show 
any  undue  influence  exierdsed  by  any  person 
whatever  upon  the  mind  of  Mrs.  Woods,  ot 
that  she  was  in  any  way  or  manner  induced 
to  make  the  will  by  contestee  or  J.  S.  Cole* 
man,  or  any  person,  directly  or  indirectly; 

(c)  that  the  burden  of  proof  was  on  the  con- 
testant to  show  that  Mrs.  Woods  was  unduly 
Influenced  to  make  the  Will  she  did  make, 
and  that  such  Influence  operated  upon  the 
mind  of  the  testatrix  at  the  time  of  making 
the  same. 

The  assignments  present  that  the  evidence 
is  sufficient  to  raise  the  issue  of  undue  in- 
fluence, fraud,  and  Incapacity  of  the  tes- 
tatrix, and  therefore  it  was  error  to  take  the 
case  from  the  Jury.  Mrs.  Woods  was  the 
mother  of  plalntlif  In  error,  Mrs.  Rounds,  and 
Mrs.  Rounds  is  the  mother  of  Mrs.  Colemaa 
Mrs.  Woods,  therefore,  by  wlU,  gave  the 
property  to  her  granddaughter.  It  appeared 
to  be  an  uncontroverted  fact  that  Mrs. 
Woods,. at  the  time  of  her  death  had  been  a 
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widow  for  more  iban  40  yean;  that  she 
llTed  some  22  years  with  her  daughter,  Mrs. 
Rounds,  maUnx  her  daughter's  home  her 
home;  that  she  trt  that  time  had  no  liroperty, 
except,  perhaps,  some  little  household  effects. 
Mrs.  Rounds  was  married  twice,  and  while 
living  with  her  flrst  husband  she  and  he  were^ 
in  moderate  circumstances  and  fairly  good 
livers.  About  three  years  after  the  death  of 
her  flrst  husband  she  remarried.  This  mar- 
riage was  an  unhappy  one,  and  she  was 
thereafter  divorced  from  her  second  husband. 
In  the  meantime  defendant  In  error  and  J. 
S.  Coleman  married  and  moved  to  Collings- 
worth county,  where  they  filed  on  school  land 
and  acquired  other  property.  Some  20  years 
or  more  previous  to  Mrs.  Woods'  death  she 
went  to  live  with  Mrs.  Coleman.  Plaintiff 
teetlfles  that  when  Mrs.  Woods  left  her  home, 
it  was  only  to  make  a  visit  to  her  daughter, 
taking  with  her  only  a  change  of  clothing, 
leaving  her  bed  and  the  like  with  the  plain- 
tiff. Mrs.  Woods  never  returned  to  plalntUTa 
home,  but  continued  to  reside  with  defendant 
until  her  death.  At  the  time  Mrs.  Woods 
went  to  defendant's  borne  she  bad  no  prop- 
erty of  any  kind  except  the  household  goods 
she  left  with  her  dau^ter.  After  going  to 
Coleman's  home  she  was  Induced  by  Cole- 
muan,  so  It  may  be  Inferred,  to  file  on  one 
section  of  land  (the  record  does  not  give  the 
date),  and  for  the  recited  consideration  of 
$500  she  purchased  another  section  (the  date 
not  given).  There  are  two  deeds  In  evidence, 
one  dated  April,  1910,  and  one  September  10, 
1906,  by  Mrs.  Woods  to  Mrs.  Coleman,  to 
all  of  one  section,  except  80  acres  out  of  the 
southwest  comer,  and  the  south  half  of  the 
other  section,  for  a  recited  consideration, 
in  one  of  the  deeds,  of  $500,  and  in  the  other 
$1,000.  There  are  facts  whldi  wlU  warrant 
the  Inference  that  Coleman  used  the  grass  on 
these  sectl(His  and  paid  for  Its  use  by  paying 
the  Interest  due  the  state  on  the  land  for 
Mrs.  Woods;  that  he  generally  attended  to 
or  looked  after  the  upkeep  of  the  property 
for  her.  However,  it  appears  that  tenants 
who  rented  the  land  did  so  from  Mrs.  Woods, 
and  paid  the  rent  to  her,  especially  on  the 
cotton  crop,  but  the  feed  grown  on  the  place 
was  taken  diarge  of  by  Coleman,  but  Just 
bow  Qsed  is  not  shown.  Mrs.  Woods,  It  ap- 
pears, during  the  time  bad  a  separate  bank 
account,  and  checked  on  it ;  wrote  letters  with 
.reference  to  it  to  the  bank.  It  is  also  infer- 
able that  Ooleman  also  made  some  of  the  de- 
posits In  her  name,  and  remitted  money  to 
the  state  on  Interest  for  her.  The  evidence 
on  these  points  may  be  said  to  be  indefinite, 
but  shows  generally  that  Coleman  had  a  gen- 
eral oversight  In  caring  for  the  property. 
Mrs.  Woods  appears  to  have  lived  with  the 
Colemans  as  one  of  the  family,  helping  in  the 
household  duties.  During  these  years  a  cor- 
respondence was  kept  up  between  Mrs.  Woods 
and  her  daughter,  Mrs.  Rounds,  who  lived 
in  OklabonuL   Mrs.  Rounds  visited  her  motb- 


er  on  several  oocaatoia,  but  in  order  to  do  so 
she  obtained  the  money  for  expenses  either 
from  Mrs.  "V^ods  or  the  Ccdemans.  Tbe  evi- 
dence will  warrant  the  finding  that  op  to  1010 
or  1911,  Mrs.  Woods  expressed  repeatedly  a 
purpose  and  desire  to  give  tbe  land  In  question 
to  Mrs.  Rounds,  and  some  time  in  1911  she 
requested  Mr.  Coleman  to  get  a  Justice  of  the 
peace  to  draw  her  wllL  TTils  Coleman  did, 
and  the  justice  of  tbe  peace  drew  her  will, 
in  which  the  testimony  shows  the  property 
In  qneBtion  was  bequeathed  to  Mm.  Rounds. 
The  Justice  of  the  peace  and  J.  S.  Coleman 
witnessed  it  at  her  request.  About  a  year 
after  the  will  first  above  set  out,  Mr.  Cole- 
man, the  husband  of  proponent,  becanoe  in- 
sane and  was  placed  in  an  asylom.  There  is 
some  evidence  that  Mrs.  Woods  vms  worried 
over  his  condition  and  expressed  a  purpose  to 
leave  the  property  to  Mr&  Coleman  and  ber 
children.  The  evidence  wUl  warrant  the 
finding  that  she  was  fond  of  both  families. 
So  matters  stood  when  tlie  last  will  was 
made,  except  the  infirm  condition  of  Cole- 
man's mind  is  not  made  to  appear  at  that 
time  by  the  evidence,  Hie  will  was  written 
by  Mrs.  Woods  in  her  own  handwritlne.  At 
the  time  she  wrote  it  she  was  about  82  years 
old,  and  there  is  some  evidence  that  she  was 
chUdish,  forgetfnl,  and  subject  to  some  kind 
of  spells;  Mrs.  Ralls  saying  bilious  colic, 
niere  may  be  some  evidence  that  she  would 
be  onomacions  for  a  time  after  one  of  tbese 
attacks. 

The  appellant  contoida  Ibe  evldoioe  shows 
that  the  last  will  was  kept  secret  by  Mrs. 
Coleman,  and  there  may  be  some  evidence 
authorizing  the  inference.  There  are  some 
facts  which  tend  to  show  that  ICrs.  Woods 
desired  her  daughter  to  move  on  the  land 
while  she  was  alive,  but  that  Mr.  Coleman  in 
some  measure  opposed  it;  also  that  it  bad 
been  discussed  by  Mrs.  Coleman  and  others 
whether  a  will  to  Mr.  Coleman  would  be 
good  as  against  the  plaintiff,  and  whether, 
if  so  made,  plaintiff  would  contest  it.  There 
are  a  number  of  tacts  and  drcmnstancea 
which  ocmtestant  urges  as  ahowing  that  tbe 
testatrix  waa  feeble  in  mind  and  body  and 
under  the  Influence  of  Coleman  and  wife, 
and  that  in  fact  she  never  intended  to  give 
the  granddaughter  all  her  property  to  the 
exclusion  of  the  daughter,  but  that  she  waa 
unduly  infinenced  thereto.  We  do  not  fed 
warranted  in  setting  out  aU  these  circum- 
stances or  in  discussing  their  probative  force, 
or  the  lack  of  it. 

[1,2]  In  this  connection  we  will  state  we 
do  not  think  there  is  any  evidence  upon 
which  a  Jury  would  have  been  warranted  in 
finding  that  the  will  was  not  In  the  hand- 
writing of  Mrs.  Woods.  .  It  bears  date  Janu- 
ary 14,  or  22,  1912.  Either  22  Is  written  over 
tbe  14  or  14  over  the  22,  as  shown  by  the 
testimony  in  this  record.  It  was  evidently 
sought  to  be  shown  by  plaintiff  in  the  trial 
court  that  th«  two  dates  oc  tbe  bod^  ace  not 
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In  tbe  same  bandwHting.  Erery  witness 
who  testlfled  on  the  case  gave  their  opinion 
that  they  were  the  same,  except,  perhaps, 
one,  but  on  his  cross-examination  he  leaves 
his  testimony  in  such  shape  it  is  entitled  to 
no  probative  force.  Every  one  who  knew 
Mrs.  Woods'  handwriting  on  testl^lng  said 
the  will  was  in  her  handwriting.  The  two 
witnesses  to  the  will  testified  that  In  thdr 
pi-esence  Mrs.  Woods  told  them  she  signed  It, 
or  that  she  did  sign  it  in  their  presence,  and 
requested  them  to  witness  it;  that  she  had 
gone  into  some  other  portion  of  the  honse, 
procured  the  will  and  brought  It  to  the  room 
where  they  were.  These  two  witnesses  were 
on  a  visit  to  Colemans,  and  were  preparing  to 
depart  for  their  homes  when  the  will  was 
presented.  Mrs.  Ralls,  one  of  tbe  subscrib- 
ing witnesses,  was  a  half-sister  of  3.  S.  Cole- 
man, and  her  husband  was  the  other  witness. 
The  declaration  of  Mrs.  Rounds  to  Mrs. 
Coleman,  when  she  first  saw  the  will,  that 
It  did  not  look  like  her  mother's  handwrit- 
ing, and  that  she  did  not  know  that  her 
mother  could  write  like  that,  Is  not  evidence 
in  this  case  that  it  was  not  her  writing.  She 
could  not  establish  that  fact  by  proving  her 
self-serving  declaration  at  some  other  time 
or  place.  The  evidence  in  this  case  Is  con- 
clusive to  our  mind  that  Mrs.  Woods  wrote 
the  will;  in  fact,  there  Is  no  pleading  of 
forgery,  or  that  it  was  not  In  her  handwrit- 
ing. 

[3]  The  first  question  we  shall  consider, 
and  one  suggested  by  the  argument  of  appel- 
lant, is:  Uiion  whom  does  the  burden  of 
proof  rest  under  the  fa.ct8  of  this  case?  It 
Is  urged  that  Coleman  and  his  wife  stood  In 
a  coufldential  relation  with  the  testatrix,  and 
that  the  wife  was  the  principal  beneficiary 
under  the  wUl,  which  is  sufficient  to  cast  the 
burden  on  Mrs.  Coleman  to  show  there  was 
no  undue  influence.  It  has  been  held  by  the 
courts  of  this  state,  where  the  relation  of  at- 
torney and  client  exists  and  during  th^  ex- 
istence of  such  relationship  the  attorney 
purchases,  such  purchase  is  deemed  to  be  in- 
valid, and  that  it  is  therefore  incumbent  up- 
on the  attorney  to  show  affirmatively  the  ab- 
sence of  undue  influence.  Cooper  v.  Lee,  75 
Tex.  114,  12  S.  W.  483.  ThU  rule  is  applied 
with  r^erence  to  other  fiduciary  relation- 
ships. Tenison  v.  Patton,  95  Tex.  284,  67 
S.  W.  92;  Nabours  v.  McCord,  100  Tex.  456, 
100  S.  W.  1152;  However,  In  Re  Burns  Es- 
tate, 21  Tex,  OIv.  App.  512,  62  S.  W.  98,  by 
tbe  Court  of  OlvU  Appeals  of  tbe  Fourth 
District,  In  which  a  writ  of  error  was  de- 
nied, It  Is  held  the  burdoi  of  proving  that 
undue  influence  operated  upon  the  will  In 
question  lies  on  the  party  who  alleges  it 
The  benefldary  in  that  case  was  the  attorney 
of  the  testator,  and  it  is  held,  In  the  absence 
of  other  evidence,  such  relationship  will  not 
warrant  the  presumption  of  undue  influence. 
WhUe  tbe  case  cited  appears  to  announce  the 
role  stated,  and  cites  cases  supporting  tbe 
189  S.W.-«» 


general  role  that  tbe  burden  la  on  tbe  one 
asserting  undue  influence,  a  careful  reading 
of  the  case,  we  believe,  reveals  that  the  court 
found  sufficient  evidence  In  the  record  which 
negatived  undue  Influence,  and  that  there 
was  no  evidence  showing  its  exercise.  There- 
by the  burden  of  proof  in  either  event  was 
met  and  discharged. 

"Where  there  is  no  coercion  amounting  to 
duress,  but  a  transaction  is  the  result  of  a 
moral,  BociaL  or  domestic  force,  exerted  upon  a 
party  controlling  the  free  actioD  of  his  will,  and 
preventing  any  true  consent,  equity  may  relieve 
against  the  transaction  on  the  ground  of  undue 
influence,  even  though  there  may  be  no  invalid- 
ity at  law.  In  the  vast  majority  of  instances, 
undue  influence  naturally  has  a  field  to  work 
upon  in  tbe  condition  or  circumstances  of  the 
person  influenced,  which  render  turn  peculiarly 
susceptible  and  yielding — his  dependent  or  fidu- 
ciary relation  towards  the  one  exerting  the  In- 
fluence, his  mental  or  physical  weakness,  his 
pecuniary  necessities,  his  ignorance,  lack  of  ad- 
vice, and  tbe  like.  All  these  circumstances, 
however,  are  incidental  and  not  essential. 
Where  an  antecedent  fiduciary  relation  exists,  a 
court  of  equity  will  presume  confidence  placed 
and  influence  exerted.  Where  there  is  no  such 
fiduciary  relation  the  confidence  and  influence 
must  be  proved  by  satisfactory  extrinsic  evi- 
dence. The  rules  of  equity  and  the  remedies 
which  It  bestows  are  exactly  the  same  in  each  of 
these  two  cases.  The  doctrine  of  equity  con- 
cerning imdue  influence  is  very  broad  and  is 
based  upon  principles  of  the  highest  morality. 
It  reaches  every  case  and  grants  relief  where  in- 
fluence is  acquired  and  aoused,  or  where  con- 
fidence is  reposed  and  betrayed.  It  is  specially 
active  and  searching  in  dealing  with  gifts  but  is 
applied  when  necessary  to  conveyances,  con- 
tracts, executory  and  executive,  and  wills."  2 
Pomeroy,  Eq.  Jurisprudence,  {  951. 

[4, 1]  The  Missouri  court  announces  tbe 
rule  that  upon  proof  of  antecedent  fiduciary 
relations  between  the  testator  and  tbe  prin- 
cipal benefldary  under  the  will,  "the  law 
Indulges  the  presumption  that  undue  Infln- 
ence  has  been  need."  Mowry  t.  Norman,  204 
Mo.  17S,  103  S.  Wt  16;  Ryan  v.  Rntledge, 
187  S.  W.  877.  Under  the  facts  of  this  case, 
and  imder  early  authorities  of  this  state, 
we  believe  no  sncb  fldndary  relation  existed 
between  Mrs.  Woods  and  Mrs.  C<^eman  as 
will  bring  into  operation  the  presumption 
that  undue  influence  bad  been  used.  At 
most,  there  appears  only  an  agency  of  John 
Coleman  to  look  after  the  land,  keep  the 
place  up,  and  assist  In  paying  the  interest 
due  on  the  land  due  tbe  state;  to  deposit 
money  in  the  bank  to  tbe  credit  of  Mrs. 
Woods,  and  perhaps  a  contract  to  use  the 
grass  and  feed  on  the  land,  for. a  certain 
specified  consideration.  We  do  not  think 
this  will  establisli  snch  fldndary  relation  as 
will  raise  tbe  presumption  that  there  was 
undue  infinenoe,  and  that  It  was  used  by  the 
beneficiary  under  the  wUl.  The  testatrix 
was  the  grandmother  of  Mrs.  Coleman,  and 
the  fact  that  she  gave  to  her  grandchild  the 
land  will  not  Itself  raise  the  presumption  of 
undue  Inflnence.  Their  surromidlngs  and  the 
relationship  do  not  present  any  such  pre- 
sumption, but  are  eqnally  as  saggestlve  that 
the  act  influenced  was  the  effect  of  kind- 
ness and  general  condoct  f or  good  towards 
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Uie  grandmother,  wbo  for  20  years  had  made 
her  home  with  her  grandchild,  and  with 
whom  and  by  the  aid  of  whom  and  her  hus- 
band she  bad  been  enabled  to  acquire  the 
.  very  land  In  question.  Millican  v.  MiUican, 
24  Tex.  426  et  seq;  Saufley  v.  Jackson,  16 
Tex.  684;  BevUle  t.  Jones,  74  Tex.  148,  U 
S.  W.  112a  The  acts  of  the  husband  in  car- 
ing for  and  attending  to  the  outdoor  duties 
concerning  the  land  are  not  such  |is  to  estab- 
lish the  fiduciary  relation  whidi  will  "be 
thought  a  case  of  agency,  of  a  character 
which  awakens  the  Jealous  scrutiny  of  a 
court  of  equity  into  the  dealings  of  the  par- 
ties." MilUcan  t.  MilUcan,  24  Tex.  461. 
The  evidence  in  this  case  Indicates  that  Mrs. 
Woods'  got  the  rent  from  the  tenants  on  the 
cotton  which  was  paid  to  her  by  them,  while 
the  feed  and  grass  was  used  and  controlled 
by  Coleman,  evidently  under  an  agreement 
with  Mrs.  Woods.  The  burden,  therefore, 
we  think,  remained  with  the  contestant  to 
show  undue  influence,  and  that  it  was  used 
in  obtaining  the  wUL 

[6]  The  testimony  in  this  case  is  sufficient 
as  to  Mrs.  Woods'  testamentary  capacity  at 
the  time  she  made  the  will,  in  the  absence  of 
undue  Influence.  The  evidence  shows  she 
wrote  it  and  called  upon  the  witnesses  to 
sign,  as  witnesses;  and  the  defendant  offer- 
ed evidence  that  at  that  time,  before  and 
after  that  date,  she  was  a  bright,  sprightly 
old  lady.  The  testimony  of  Mrs.  Rounds  to 
the  effect  that  she  was  feeble,  childish,  and 
forgetful,  and  by  others  that  she  had  some 
sort  of  spells,  and  at  one  time  was  uncon- 
scious, does  not  show  that  she  did  not  have 
sulfident  understanding,  at  the  time  the  wUl 
was  made,  to  know  the  property  bequeathed 
and  to  whom  it  was  BO  given.  The  spells  spok- 
en of  are  shovm  to  have  been  occasioned  by 
some  sort  of  Indigestion  or  bilious  colic.  The 
evidence  was  suflicleat  to  discharge  the  bur- 
den of  formal  proof  by  the  proponent  to  pro- 
bate the  will  under  article  3271,  R.  G  S., 
Warren  v.  Ellis,  137  S.  W.  1182 ;  BeaiJey  v. 
Denson,  40  Tex.  416;  Prather  v.  McClelland, 
26  S.  W.  667. 

[7]  To  show  undue  Influence  rested  upon 
the  contestant  in  this  case;  and,  as  part  of 
the  evidence  on  ihat  question,  the  physical 
or  mental  weakness  of  the  testatrix,  her  age, 
and  the  like,  may  be  taken  into  consideration 
as  to  wheUier  her  will  was  of  sufficient 
strength  to  make  the  instrument  her  act  and 
deed,  or  whether  it  was  the  act  of  some  one 
else,  who  may  have  dominated  it  so  that  it 
was  not  her  free  and  voluntary  act  Galla- 
gher V.  Neilson,  121  &  W.  664. 

[1-11]  Upon  the  facts  offered  in  evidence, 
whether  weak  or  inconclusive,  under  the  rule 
in  tills  state,  we  cannot  hold  as  a  question 
of  law  there  was  no  evidence  to  be  considered 
by  the  Jury.  Campbell  v.  Barrera,  32  S,  W. 
724;  Trezevant  v.  Rains,  85  Tex.  329,  23  S. 
W.  890;  Brown  v.  Prldgen,  56  Tex.  127. 
We  are  not  to  determine  upon  this  appeal 


whether  a  verdict  for  omtestant  should  be 
permitted  to  stand,  but  whether  the  evidence 
was  sufficient  to  require  a  submission  of  the 
issues  to  the  Jury.  It  is  not  for  us,  at  tbiB 
time,  to  determine  what  the  trial  court 
should  do  in  case  of  a  verdict  in  favor  of  the 
contestant  Warren  v.  Ellis,  187  S.  W.  1182. 
We  have  examined  the  cases  of  Patterson 
V.  Lamp,  21  Tex.  av.  App.  512,  52  S.  W. 
98,  and  Morrison  v.  Thomas,  99  Tex:.  24S, 
89  S.  W.  409,  dted  by  appellee,  together  with 
many  others,  and  without  attempting  to 
draw  distinctions,  we  tiave  reached  the  con- 
clusion the  issue  should  have  gone  to  the ' 
Jury.  It  has  been  said  a  will  cannot  be  set 
aside  on  proof  of  facts,  which  at  most  do  no 
more  than  show  an  opportimity  to  exercise 
undue  influence  which  may  have  existed,  or 
raise  a  bare  suspicion  that  sudi  influence 
may  have  been  used.  Brown  v.  Mitchell, 
76  Tex.  9,  12  S.  W.  606 ;  Barry  v.  Gradette, 
71  S.  W.  309.  That  a  daughter  did  not  re- 
ceive as  much  as  she  thought  she  ought  under 
the  will  does  not  raise  a  presumption  of  un- 
due influence.  Helsley  v.  Moss,  62  Tex.  Civ. 
App.  57,  113  S.  W.  599.  Persuasion,  en- 
treaty, and  the  like  alone  are  not  sufficient. 
Patterson  v.  Lamp,  21  Tex.  Civ.  App.  512,  52 
S.  W.  98;  Powell  v.  Powell,  170  S.  W.  111. 
Undue  influence  must  be  exercised  at  the 
time  of  making  the  will  (Holt  v.  Guerguin, 
166  S.  W.  581,  and  authorities  supra) ;  but 
all  these  things  and  others,  if  they  point  to 
undue  influence,  when  taken  together,  may 
or  may  not  be  sufficient  to  establish  that  fact 
The  circumstances  surrounding  the  testatrix 
at  the  time  of  making  the  will,  her  relation 
to  the  principal  beneficiary,  and  all  the  con- 
ditions are  to  be  looked  into;  all  the  t&cts 
and  circumstances  must  be  examined  to  as- 
certain whether  her  liberty  of  free  agency 
has  been  destroyed,  or  the  will  of  the  testa- 
trix substituted  by  another.  Goodloe  v.  Good- 
loe,  47  Tex.  Civ.  App.  498,  106  S.  W.  533. 
We  quote  from  Holt  v.  Guerguin,  166  S.  W. 
681,  the  rule  which  controls  this  character 
of  case: 

"As  said  by  the  Supreme  Court  of  Massachu- 
setts, in  Woodbury  v.  Woodbury,  141  Mass.  329, 
6  N.  B.  276,  66  Am.  Rep.  479 :  'It  is  often  diffi- 
cult to  show  by  direct  proof  the  undue  influence, 
and  direct  evidence  of  the  actual  exercise  m 
such  influence  can  hardly  be  expected.  Often- 
times the  means  of  keeping  the  influence  out  <tf 
sight  are  many  and  easy  of  application,  and 
yet  the  result  may  be  clearly  apparent  Dda- 
field  V.  Pariah,  26  N.  7.  9.  The  fact  of  the 
influence  exerted  is  more  often  gathered  from 
all  the  circumstances  surrounding  the  donor,  hii 
health,  ag&  and  mental  condition,  bow  far  he 
was  dependent  upon  and  subject  to  the  control 
of  the  person  benefited,  the  opportunity  wliich 
he  had  to  exercise  his  influence,  and  the  disposi- 
tion of  the  donor  to  be  subject  to  it  In  additioa 
the  fact  of  influence  by  the  donee  over  the  donor, 
having  been  established,  it  is  not  necessary  to 
show  Dy  absolute  evidence  that  this  was  exer- 
cised by  the  donee  at  the  time  the  gift  was 
made.  Undue  influence  must  be  exardaed  in  re- 
lation to  the  gift  made,  and  not  as  to  other 
transactions,  in  order  to  invalidate  a  gift  thus 
obtained.  But  if  the  Jury  find  from  the  evi- 
dence that  at  or  about  the  time  when  the  gift 
was  made,  the  alleged  donor  was,  in  other  iia- 
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portant  particulars,  so  imder  Ae  Influence  of  the 
person  receiving  the  eift  that,  as  to  them,  he 
was  not  a  free  agent,  but -was  acting  under  un- 
due influence,  the  circumstances  may  be  such  as 
fairly  to  warrant  the  conclusion,  trom  the  ab- 
sence of  any  evidence  bearing  directly  upon  acta 
done  when  the  alleeed  gift  was  actually  made, 
that  in  relation  to  that  also  the  same  undue  in- 
fluence was  exerted.' " 

While  there  Is  no  direct  evidence  In  this 
case  to  show  that  Mrs.  Coleman  exercised  un- 
due Influence,  yet  the  evidence  and  drenm- 
stances  are  sufficient  to  call  for  the  Judgment 
of  the  Jury. 

[12]  The  seventh  assignment  of  error  Is  not 
properly  brleffed;  but,  as  the  case  Is  to  be 
reversed,  It  Is  proper  to  iTotlce  it  The  finan- 
cial condition  of  the  beneficiary,  especially 
where  the  facts  are  sufficient  to  sh6w  that 
the  testatrix  knew,  or  should  have  known, 
tbereof,  In  a  case  dependent  upon  drcnm- 
stances  to  establish  undue  influence,  is  ad- 
missible in  evidence.  Simon  y.  Mlddleton, 
51  Tex.  av.  App.  681, 112  S.  W.  441,  40  Oya 
1034,  note  20. 

The  case  will  be  reversed  and  remanded, 
for  the  reasons  above  stated. 


HOLLIB  T.  TATLOE  et  aL    CNo.  7638.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
Nov,  26,  1916.) 

1.  Homestead  «=>14(>— Husbamd  awd  Wifb— 
Community  Pkopeett— Effect. 

A  husband's  abandonment  of  his  wife  with- 
out cause  or  excuse,  continuing  until  her  death, 
forfeits  all  rights  of  homestead  in  the  land 
which  the  wife  owned  at  her  death;  and  this  is 
true  notwithstanding  it  is  community  property, 
and  the  abandonment  does  not  operate  to  sever 
marital  relations. 

[Bd.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  U  259,  260;   Dec.  Dig.  <3=»140.] 

2.  Htjsbahd  AMD  Whs  <=»27»(4)— Commtjni- 
TX  Pbopebtt— Bight  of  SuaviTmo  Hus- 
band— Debt— Lien. 

Where  a  husband  abandoned  his  wife  with- 
out cause,  which  abandonment  oontinned  until 
her  death,  and  the  wife,  after  the  abandonment 
and  with  her  own  means  acquired  a  house  and 
lot  which  was  the  only  property  owned  by  either 
of  them,  and  died  intestate,  and  there  was  no 
administration  or  necessity  therefor,  the  amount 
which  defendants,  the  wife's  sister  and  her  hus- 
band, were  allowed  for  nursing  and  caring  for 
the  wife  in  her  last  illness  was  a  community 
debt,  so  that  th«  trial  court  properly  decreed 
that  the  husband  should  recover  the  title  and 
possession  of  the  property  charged  with  the  com- 
munity debt  with  an  order  for  its  sale  unless 
be  voluntarily  paid  the  amount  of  the  lien  with- 
in 60  days  after  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  i  1012;  Dec.  Dig.  <S=? 
273(4).]        • 

8.  Tbespabs  to  Tbt  Tmjt  «=5>68— Rboovibt— 
Bbnt— SurFiciBNCT  or  Evidence. 
In  trespass  to  try  title,  held,  on  the  evidence, 

that  the  tnal  court  did  not  err  in  not  awarding 

the  plalntiit  a  Judgment  for  the  amount  of  rent 

claimed  by  him. 
[Eld.  Note.— For  other  cases,  see  Trespass  to 

rrry  TiUe,  Cent  Dig.  U  85,  86;   Dec.  Dig.  «=» 

03.1 


Appeal  from  District  Court,  Kaufman 
County ;  L.  F.  Hawkins,  Judge. 

Trespass  to  try  tiUe  by  Jack  Bollie 
against  Stella  Taylor  and  another.  Judg- 
ment for  defendants  making  It  a  lien  on  the 
projierty  and  ordering  a  foreclosure  unless 
plaintiff  pay  the  amount  within  60  days  from 
the  Judgment,  motion  for  new  trial  overrul- 
ed, and  plaintiff  appeals.    Affirmed. 

W.  P.  Williams,  of  Terrell,  and  Lee  R. 
Stroud,  of  Kaufman,  for  appellant  Bum- 
pass  &  Crumbauj^  of  Terrell,  for  ai^Uees. 

TALBOT,  J.  This  is  an  action  of  trespass 
to  try  title  brought  by  the  appellant.  Jack 
Hollle,  against  the  appellees,  Stella  Taylor 
and  her  husband,  Anderson  Taylor,  to  re- 
cover a  house  and  lot  situated  in  the  dty  of 
Terrell,  Kaufman  county,  Tex.  The  appel- 
lant alleged,  among  other  things,  that  he  was 
legally  married  to  Susan  Hollle  in  the  year 
1S02,  and  continued  to  live  with  her  as  her 
husband  until  she  departed  this  life  on  the 
27th  day  of  January,  1914;  that  the  said 
Susan  Hollle  died  intestate,  without  children 
or  their  descendants,  and  leaving  api)ellant 
as  her  surviving  husband ;  that  the  property 
In  controversy  was  conmjunity  property  of 
appellant.  Jack  Hollle,  and  Susan  Hollle,  and 
constituted  their  homestead  before  the  death 
of  the  said  Susan  Hollle,  and  continued  to 
be  the  homestead  of  appellant  after  her 
death.  Appellant  prayed  that  he  have  Judg- 
ment for  the  title  and  possession  of  the  prop- 
erty sued  for,  and  for  all  the  uses  and  bene- 
fits thereof  to  which  he  was  entitled  by  rea- 
son of  the  homestead  character  of  said  prop- 
erty. He  also  prayed  for  a  writ  of  restitu- 
tion, for  rents,  damages,  and  costs  of  suit 

llie  appellees  pleaded  a  general  demurrer, 
general  denial,  plea  of  not  guilty,  and  spe- 
cially that  plaintiff  and  one  Susan  Hollle 
were  husband  and  wUe  until  about  the  year 
1904,  when  plaintiff  abandoned  and  deserted 
said  Susan  Hollle  and  refused  to  contribute 
to  her  support ;  that  after  she  was  abandon- 
ed by  her  said  husband  said  Susan  Hollle  for 
many  years  made  her  home  with  defendants, 
defendant  Stella  Taylor  b^ng  her  sister; 
that  defendants  gave  said  Susan  Hollle  a 
home,  and  contributed  largely  to  her  support 
from  the  time  of  her  abandonment  to  her 
death,  about  January  27,  1914;  that  said 
Susan  HoUie  was  in  bad  health  f»r  years 
prior  to  her  death-;  that  daring  aald  time 
defendants  furnished  her  with  medical  at- 
tention, medicines,  and  otherwise  caned  for 
her ;  that  during  her  last  illness,  which  last- 
ed from  October,  1918,  to  January,  1914,  de- 
fendants attended  to  and  waited  on  her  and 
famished  her  medical  attention ;  that  during 
her  last  lllnes  the  said  Snsan  Hollle  told 
these  defendants  she  wanted  to  give  the 
property  in  controversy  to  her  sister,  defend- 
ant Stella  Taylor;  that  under  a  parol  gift 
of  said  land  to  said  defendant  Stella  Taylor 
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ahe  went  into  possession  of  said  premises  and 
made  Talnable  Improvements  thereon;  that 
at  the  time  plaintiff  aband(Hied  bis  wife  they 
had  no  property,  except  a  little  perscmal 
property  of  the  value  of  $600,  which  they 
alleged  plaintiff  had  appropriated  to  hla  own 
use  and  benefit;  that  about  the  year  1900 
Susan  HolUe  purchased  the  lands  In  contro- 
versy with  her  separate  and  individual 
fnnds  earned  by  her  after  her  desertion  and 
abandonment  by  plaintiff,  together  with 
money  advanced  to  her  by  these  defendants ; 
.that  plaintiff  contributed  nothing  towards 
the  purchase  of  said  property,  and  at  the 
time  it  was  purchased,  and  long  before,  he 
had  permanently  abandoned  and  deserted  Ids 
said  wife;  further,  that  defendants.  Jointly 
with  Susan  HolUe,  purchased  said  property, 
and,  being  Ignorant  of  the  forms  of  law,  did 
not  know  it  was  necessary  to  have  deed 
made  jointly  to  them  and  said  Susan  HolUe, 
but  had  the  deed  made  to  said  Susan  Hollle. 
Further,  defendants  alleged  tliat,  If  not  per- 
mitted to  recover  under  the  parol  gift,  or  as 
Joint  owners  of  the  land,  then  as  they  had 
nursed  and  cared  for  Susan  Hollie  dnrlng 
her  last  illness,  famished  her  medicines, 
food,  and  lodging,  had  after  her  death  caus- 
ed her  to  be  buried  In  a  decent  and  orderly 
manner,  and  paid  all  the  bills  therefor,  that 
they  have  Judgment  for  $100  for  medicines 
and  doctor  bills  paid  for  said  Susan  Hollle 
during  her  last  sickness,  for  $100  for  funeral 
expenses  paid,  and  $150  as  a  reasonable 
charge  for  care  and.  attention ;  that,  if  the 
relief  prayed  for  aa  above  be  denied,  they 
have  Judgment  for  the  amount  paid  out  by 
them  for  the  last  sickness  of  the  said  Susan 
Hollle,  undertaker's  and  funeral  expenses, 
and  the  amount  due  them  for  nursing  and 
attention,  aggregating  the  sum  of  $350 ;  tliat 
said  snm  be  declared  a  lien  on  said  property 
and  the  same  to  be  decreed  to  be  foreclosed. 
The  court  on  a  trial  without  a  Jury  denied 
appellees  all  the  relief  prayed  for,  except 
that  for  expenses  for  nursing  and  caring  for 
the  said  Susan  Hbllie  in  her  last  illness,  fu- 
neral expenses,  etc.  For  those  things  ap- 
pellees were  allowed  the  sum  of  $111.50, 
which  was  decreed  to  be  a  community  debt 
due  by  the  estate  of  Jack  and  Susan  HolUe. 
It  was  further  decreed  that,  as  plaintiff  had 
abandoned  said  Susan  Hollle,  he  had  no 
homestead  rights  in  said  property,  that  the 
Judgment  awarded  appellees  abould  be  a  lien 
upon  said  property,  and  ordered  tliat  same 
be  foreclosed,  unless  said  plaintiff  should 
pay  said  sum  of  $111.50  within  60  days  from 
date  of  said  Judgment  Appellant  filed  a  mo- 
tiaa  for  a  new  trial,  which  was  overruled, 
and  he  perlected  an  appeal  to  this  court 

[1]  The  appellant  makes  in  this  court  the 
following  oontiaition: 

"The  eoort  should  have  given  the  plaintiff. 
Jack  Hollie.  a  Judgment  for  the  land  in  contr»- 
versy  as  his  homestead  inherited  from  his  de- 
ceased wife,  Susan  HoUie,  free  from  all  claims 
and  debts  of  creditors,  because  the  evidence  in- 
troduced upon  the  trial  of  this  cause  clearly 


showed  that  Susan  Hollie,  deceased,  bou^t  the 
said  property  from  J.  B.  Nelson  on  April  3, 
1909,  ana  it  was  her  homestead  at  the  time  she 
died  on  the  27th  day  of  Jannary,  1A14,  in  Kauf- 
man county,  Tex^  there  being  no  cUldren  of 
Susan  and  Jack  HolUe,  and  that  tiiey  had  nev- 
er been  divorced,  and  that  at  her  death  plain- 
tiff was  entitled  to  the  same  as  hU  homestead." 

This  contention  is  not  sustained.  The 
trial  court,  as  shown  by  condndon  of  fact 
filed,  found  that  the  appellant  and  Susan 
Hollle  had  not  been  divorced,  and  that  there 
were  no  diildren  of  their  marriage;  that 
appellant  wrongfully  and  without  cause 
abandoned  his  vrife,  Susan  Hollle,  aboat  the 
year  1904,  and  that  such  abandonment  con- 
tinued until  her  death  In  Jannary,  1914; 
that  the  vroperts  in  controversy  was  pur- 
chased with  money  earned  by  appellanfa 
wife,  Susan  H(dlie,  about  April  3, 1900,  after 
she  had  been  abandoned  by  appellant;  that 
appellant  after  abandoning  his  wife,  never 
at  any  time  lived  with  her  or  ccmtributed  to 
her  support  and  maintenance,  and  never  at 
any  time  used  or  occupied  the  premises  in 
controversy.  These  ooncloslims  are  amply 
supported  by  the  evldenoe  and  serve  to  de- 
feat appellant's  aaaertei  homestead  ri^ts 
in  the  property  in  aolt  It  is  well  establish- 
ed by  the  decisions  of  this  state  that  the 
abandonment  of  a  wife  by  a  husband,  with- 
out cause  or  excuse,  and  continuing  nntU  b^ 
death,  will  cause  him  to  forfeit  all  daim  to 
the  homestead  which  the  wife  owned  at  the 
time  of  her  death.  This  la  true,  notwith- 
standing the  property  la  community  proper- 
ty, and  the  mere  withdrawal  of  the  husband 
from  the  wife  and  continuance  to  live  s^Mi- 
rate  and  apart  from  her,  however  nnjna- 
tlflable  and  improper  Ids  doing  so  may  be. 
does  not  operate  as  a  severance  of  the  mar- 
ital relation.  Trawick  v.  Harris,  8  Tex.  312; 
Earle  ▼.  Earle,  9  Tex.  630;  Sears  v.  Sears, 
46  Tex.  667;  Newland  ▼.  Holland,  45  Tex. 
588 ;  Duke  v.  Reed,  64  Tex.  706 ;  Oo<*reU  ▼. 
Ourtis,  83  Tex.  106,  18  a  W.  436;  Dugat  t. 
Means,  01  S.  W.  363.  The  question  baa 
arisen  in  cases  where  the  wife  had  aban- 
doned the  husband,  but  the  same  rule  ai^lies 
where  the  husband  has  abandoned  the  wife. 
The  trial  oovrt  did  not,  therefore,  err  In 
holding  that  appellant  by  bis  abandonment 
of  his  wife,  Susan  Hollle,  bad  forfeited  any 
daim  of  homestead  which  he  otherwise 
might  have  had  to  the  property  in  contro- 
versy. 

LZ]  AppeUant  farther  contends  that  the 
Judgment  of  the  court  in  favor  of  the  appd- 
lees  for  $111.60  and  establishing  said  amount 
as  a  lien  or  charge  against  the  property  in 
controversy,  with  direction  that  "said  prop- 
erty be  sold  to  pay  said  amount,  unless  the 
same  was  voluntarily  paid  by  appellant 
within  00  days  from  the  date  of  the  Judg- 
ment, was  contrary  to  the  law  and  the  evl- 
denca  The  proposition  under  this  assign- 
ment is  that: 

"Where  the  suit  is  not  one  for  partition  among 
the  heirs  or  devisees,  bnt  is  a  suit  by  the  sole 
owner  in  trespass  to  try  title,  and  where  in  such 
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case  the  plaintiff  reooTen  u  sole  owner,  the 
defendants  will  not  be  allowed  to  recover  an 
ope^  account  against  the  estate,  and  to  estab- 
lish it  as  a  charge  with  foredosaie  and  sale 
of  tl>e  land  so  recovered." 

This  contention  under  fbe  facts  of  this  case 
Is  not  well  fonnded.  Upon  testimony  clearly 
warranting  it  the  court  found  that  appellant 
wrongfully  and  without  cause  abandoned  his 
wife,  Susan  Hollle,  about  the  year  1004, 
whidi  abandonment  continued  until  her  death 
In  January,  1914;  that  the  property  In  con- 
troversy, was  acquired  by  Mrs.  Susan  HoIIle 
in  April,  1009,  after  appellant's  abandon- 
ment, without  any  aid  or  assistance  what- 
ever from  him;  that  said  property  was  the 
only  property  owned  by  either  the  appellant 
or  the  deceased,  Susan  Hollle ;  that  the  said 
Mrs.  Hollle  died  intestate;  and  that  there 
was  no  administration  upon  her  estate  and 
no  necessity  therefor.  Upon  the  evidence  ad- 
duced and  the  facts  found,  the  trial  court 
concluded  as  a  matter  of  law  that  the  sum 
of  $111.60  for  which  appellees  were  awarded 
Judgment  was  a  community  debt  of  the  appel- 
lant and  his  deceased  wife,  and  that  the  prop- 
erty In  controversy  was  subject  to  the  pay- 
ment of  the  same.  This  conclusion  of  law, 
based  upon  the  facts  found,  is  correct.  The 
appellant  having  without  cause  or  excuse 
abandoned  his  wife,  which  continued  until 
her  death,  he  thereby  forfeited,  as  hereinbe- 
fore stated,  all  claim  to  the  homestead  which 
she  owned  at  the  time  of  her  death,  and,  there 
being  no  constituent  member  of  the  family 
surviving,  the  same  descended  upon  her  death 
like  any  other  community  property  charged 
with  the  payment  of  community  debts.  This 
being  true,  and  there  being  no  admhiistratlon 
pending  upon  Mrs.  Hollle's  estate  and  no  ne- 
cessity therefor,  the  trial  court  correctly  held 
that  appellant  should  recover  the  title  and 
possession  of  the  property  In  controversy 
charged  with  the  community  debt  found  to  be 
Justly  due  to  appellees. 

[S]  It  is  further  assigned.  In  substance, 
that  the  court  erred  in  refuedng  to  give  the 
appellant  Judgment  against  the  app^ees  for 
$84  as  the  reasonable  rental  value  of  the 
property  in  controversy.  No  finding  of  the 
trial  court  upon  this  question  is  found  In  the 
record,  and  we  have  no  means  of  knowing 
bow  that  court  viewed  the  matter,  except 
as  we  may  infer  from  the  testimony  bearing 
upon  the  subject.  liOOklng  to  this  testimony, 
we  conclude  the  trial  co'urt  was  of  the  opinion 
that  It  did  not  warrant  a  Judgment  in  favor 
of  appellant  for  rents.  It  is  undisputed  that 
appellees  received  only  the  small  sum  of  $4 
or  $6  as  rent  for  the  property,  and  the  testi- 
mony warrants  the  conclusion  that  it  was 
In  such  bad  repair  that  it  possessed,  aside 
from  the  said  small  amount  collected,  prac- 
tically no  rental  value.  Besides,  the  undis- 
puted testimony  of  the  appellee  Mrs.  Stella 
Taylor  Is  to  the  effect  that  she  paid  for  Mrs. 
Susan  Hollle  on  the  purchase  price  of  the 


property  In  controversy  about  $40  and  made 
some  Improvements  on  It,  the  value  of  which 
is  not  stated,  and  It  is  reasonable  to  conclude 
that  they  constituted  mutual  offsets,  and 
hence  no  Judgment  fOr  amount  as  rents  should 
be  awarded  appellant  At  any  rate  we  are 
not  prepared  to  say,  from  the  record  before 
us,  that  the  trial  court  erred  In  not  awarding 
the  appellant  a  Judgment  for  the  amount  of 
rent  claimed  by  him. 

The  fourth  and  last  assignment  of  error 
has  been  disposed  of  by  what  we  have  al- 
ready said,  and  need  not  6e  further  discussed. 

B^eving  the  record  discloses  no  reversible 
error,  the  Judgment  of  the  court  below  is  af- 
firmed. 


BENSON  V.   ASHFOHD  et  al.     (No.  667a) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Dec.  6,  1916.) 

1.  CORTBAOTB     •s»43— ACCBPTAROK. 

A  written  contract  is  not  completed  until 

signed  or  accepted  and  acted  upon  by  the  party 
not  signing. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dee.  Dig.  ^S94S.] 

2.  Mkohahics'  Liens  «=3271(10)— PutAMNO. 

In  snit  to  foreclose  mechanic's  Uen  based  on 
house-building  contract  signed  by  defendant 
alone,  jud^ent  for  plaintiff  was  error  where 
tlie  complaint  failed  to  allege  plaintifTs  pertorm- 
ance  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent.  Dig.  {  604;  Dftc.  Dig.  «=>2n(10).] 

3.  JUDOMXNT  l8=32S5— COHrOBlOTT  TO  PUCAD- 
IN08. 

Facts  not  alleged,  thongh  proved,  cannot 
form  the  basis  of  a  jndgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g  445;    Dec.  Dig.  <S=s>266.1 

Error  from  District  Court,  McLennan 
County;    E.  J.  Clark,  Judge. 

Action  by  J.  C.  Ashford  and  others  against 
Eula  Benson.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Reversed  and  re- 
manded. 

H.  C.  Lindsey,  of  Waco,  for  plaintiff  in  er- 
ror. Weatherred,  Willia  &  Cole,  of  Waco, 
for  defendants  In  error. 

« 

JENKINS,  .J.  We  were  in  error  In  stating 
in  our  former  opinion  that  plaintiff  in  error 
specially  excepted  to  the  petition  of  defend- 
ants in  error  in  that  It  did  not  allege  per- 
formance of  the  contract  on  the  part  of  de- 
fendants in  error,  and  that  opinion  is  here 
withdrawn.  We,  however,  overrule  plaintiff 
in  error's  motion  for  rehearing,  believing 
that  the  Judgment  should  be  reversed  for 
fundamental  error  appearing  upon  the  record. 

[1-3]  Defendants  in  error  brought  suit  to 
recover  on  certain  notes  executed  by  plaintiff 
In  error,  and  also  to  foreclose  a  mechanic's 
lien  which  they  Claimed  to  have  by  virtue 
of  an  alleged  contract.  The  contract  refer- 
red to  purports  to  be  the  contract  of  both 
parties,  but  is  signed  by  Eula  Benson  alone. 
The  defendants  in  error  did  not  allege  that 
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they  had  performed  any  part  of  the  contract, 
which  provided  that  they  should  build  a 
house  for  plaintiff  In  error  according  to  cer- 
tain specifications  therein  set  forth.  The  al- 
leged contract  was  attached  as  an  exhibit  to 
the  petition. 

"As  a  general  rule,  a  written  agreement  can- 
not be  said  to  be  a  completed  contract  nntil 
signed  by  all  parties  to  it."    9  Cyc.  p.  299. 

The  exception  to  this  rule  Is  where  the 
party  not  signing  the  contract  has  accepted 
and  acted  upon  the  same.  Martin  v.  Roberts, 
57  Tex.  564;  Campbell  v.  McFadln,  71  Tex. 
28,  9  S.  W.  139 ;  9  Cyc.  p.  300.  There  is  no 
statement  of  facts  In  the  record,  but,  as  de- 
fendants in  error  did  not  allege  performance 
of  the  contract  on  their  part,  no  evidence  as 
to  such  performance  could  have  been  legally 
received,  or,  If  received,  could  have  been  the 
basis  of  a  judgment  Osvald  v.  Williams, 
169  8.  W.  185 ;  York  v.  Lumber  Co.,  169  S. 
W.  187;  Railway  Oo.  v.  Brown,  178  S.  W. 
943;    Nails  v.  McGrill.  184  S.  W.  275. 

The  court  rendered  Judgment  foreclosing 
the  mechanic's  lien,  and,  there  being  no 
pleadings  upon  which  any  evidence  could 
have  been  introduced  to  sustain  such  Judg- 
ment, the  motion  for  rehearing  is  overruled, 
and  the  Judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


MORRISON  et  ux.  v.  BROOKS.    (No.  7665.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Dec. 
2,  1916.) 

1.  Afpeai.  and  Bbbob  «=3389(2)— Requisites 
FOB  Tbansfeb  or  Cause— Necessity  ot  Siu- 
CURITT—E'XEMPTIONS— Statute. 

Under  the  statute  authorizing  an  appeal 
from  the  judgment  of  the  lower  court  without 
bond,  upon  proof  of  inability  to  pay  the  costs  or 
give  security,  before  the  county  judge  or  the 
court  trying  the  case,  authority  being  conferred 
on  the  judge  of  a  county  court  by  virtue  of  his 
office,  and  not  alone  upon  the  court,  where  a  case 
was  tried  in  the  connty  court,  an  affidavit  that 
appellants  were  unable  to  pay  the  costs  of  an  ap- 
peal or  give  security,  made  before  the  judge  who 
tried  the  cas$  during  the  term  of  the  court,  was 
sufficient,  aluough  it  does  not  appear  that  the 
affidavit  was  made  while  the  court  was  in  open 
session. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  2074;  Dec.  Dig.  «=)S89(2).] 

2.  Appeal  and  Error  «=»389(2)— Requisites 

FOB  TRANSKKR  of   CaUSE— NECESSITY  OF   Se- 

cuBiTT— Exemptions— Statute. 
Under  the  statute  authorizing  a  party  to  ap- 
peal without  bond  upon  proof  of  inability  to  pay 
costs  of  appeal  or  give  security,  an  affidavit  was 
not  insufficient  because  sworn  to  by  only  one  of 
two  appellants, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2074;   Dec.  Dig.  <S=>389(2).] 

3.  EXEOUTOBS  AND  Administbatobs  ^=3221(6) 
—Action  to  Estabush  Claim— Evidence— 

SUFFlCIENCr. 

In  an  action  against  the  estate  of  a  de- 
cedent to  establish  a  claim  for  personal  services 
rendered  dece<1ent,  evidence  held  insufficient  to 
support  a  finding  disallowing  part  of  plaintiff's 


claim  on  the  ground  that  a  portion  of  the  serv- 
ices were  rendered  puosuant  to  an  agreement  for 
neighborly  services,  eta,  and  that  services  out- 
side the  agreement  were  not  rendered,  except 
during  the  last  10  days  of  decedent's  life. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Ont.  Dig.  (§  903^,  1874, 
1876 ;  Dec.  Dig.  «=»221(5).] 

4.  Costs  «=>231(3)— Appbait-Statdte. 

Vernon's  SayW  Ann.  Civ.  St  1814,  art 
2046,  provides  Aat  in  cases  of  appeal  by  the 
party  against  whom  judgment  was  rendered  in 
the  court  below,  if  judgment  of  the  court  above 
be  against  him,  but  for  a  less  amount,  such  par- 
ty shall  recover  the  costs  of  the  court  above,  but 
shall  be  adjudged  to  pay  the  costs  of  the  court 
below.  Article  3451  provides  that  in  a  suit 
brought  to  establish  a  claim  against  the  estate  of 
a  decedent  after  rejection,  if  be  fails  to  recover 
judgment  for  a  greater  amount  than  was  allowed 
by  &ie  executor  or  administrator,  he  shall  be  ad- 
judged to  pay  the  costs  of  such  suit  H«ld  that, 
in  an  action  against  an  administrator  to  estab- 
lish a  claim,  where  plaintiff  obtained  judgment 
in  a  justice  court,  with  costs,  and  on  defendant's 
appeal  to  the  connty  court  judgment  was  for 
plaintifF,  but  for  a  smaller  amount  article  2046, 
and  not  article  3451,  applies,  and  defendant  was 
entitled  to  recover  the  costs  of  the  county  court. 
[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  §S  852,  853,  855,  872-876;  Dec.  Dig.  <&= 
231(3).l 

6.  Appeal  and  Ebror  «=>747(3)  —  Reserva'- 
TiON  OF  Grounds  fob  Review  —  Cboss-As- 

SIONMENT  OF  EBROB. 

Where  the  record  fails  to  show  that  a  cross- 
assignment  of  error  was  filed  in  the  court  below, 
it  cannot  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3056;  Dec.  Dig.  «=s>747(3).] 

Appeal  from  Hunt  County  Court;    H.  O. 
Norwood,  Judge. 
Suit  by  S.  It.  Morrison  and  wife  against 

5.  B.  Brooks,  aS  administrator  of  the  estate 
of  Mrs.  Kate  McDaniel,  deceased.  From  a 
Judgment  of  the  Justice  court  for  plaintiffs, 
defendant  appealed  to  the  county  court,  in 
which  Judgment  was  rendered  for  plaintiffs, 
bat  with  costs  of  county  court  taxed  agaiuBt 
plaintiffs.  From  order  overruling  motion  to 
retaz  costs  and  motion  for  a  new  trial,  plain- 
tiffs appeal.    Beversed  and  remanded. 

J.  H.  Morgan,  of  Greenville^  for  appellants. 
N.  B.  Peak,  of  Greenville,  for  appellee. 

TALBOT,  X   This  suit  was  originally  filed 

in  the  Justice  court  of  precinct  No.  1,  Hunt 
county,  Tex.,  by  the  appellants,  S.  L.  Morri- 
son and  his  wife,  against  the  appellee,  Brooks, 
as  the  administrator  of  the  estate  of  Mrs. 
Kate  McDaniel,  deceased,  to  establish  a  re- 
jected claim  of  1101  against  said  estate.  The 
claim  is  for  alleged  services  rendered  the 
deceased  during  her  last  sidsness,  consisting 
of  cooking,  washing,  and  ironing  from  Fet>- 
ruary  18,  1916,  to  March  1,  1916,  $11,  and  for 
nursing  and  continuous  attention,  Including 
"the  furnishing  of  all  things  desired  by  the 
said  Kate  McDaniel  from  March  1,  1915,  to 
April  4,  1916,  ?90,  aggregating  $101."  It 
does  not  appear  that  any  written  pleadings 
were  filed.    The  dalm  sought  to  be  establisb- 
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ed  was  presented  to  tlie  administrator  in  the 
form  of  an  open  account  properly  verified, 
and  by  him  rejected  in  whole.  The  account 
was  then  filed  in  Justice  court,  and  citation 
Issued  and  served  upon  the  defendant  The 
defendant  appeared  in  the  justice  court,  and 
denied  under  oath  that  said  account,  or  any 
part  thereof,  was  just  or  true.  Upon  a  trial 
in  the  Justice  court,  Judgment  was  rendered 
in  favor  of  the  plaintiffs  for  $70  and  coats  of 
suit  From  this  judgmenlJ  the  defendant. 
Brooks,  as  administrator,  appealed  to  the 
county  court  of  Hunt  county,  In  which  court 
the  case  was  tried  without  a  Jury,  and  Judg- 
ment rendered  in  favor  of  plaintiffs  against 
the  defendant,  as  administrator  of  the  es- 
tate of  the  deceased,  Mrs.  McDanlel,  for  the 
sum  of  $15  and  costs  of  the  Justice  court, 
with  costs  of  the  county  court  taxed  against 
plaintiffs.  The  plaintiffs  filed  a  motion  to 
relax  the  costs,  and  a  motion  for  a  new  trial, 
and,  both  motions  being  overroled,  they 
perfected  an  appeal  to  this  court 

Appellee  suggests  that  this  court  lias  not 
acquired  Jurisdiction  of  the  case,  and  that 
therefore  the  appeal^  should  be  dismissed. 
The  appellants  bring  the  case  to  this  court 
on  an  affidavit,  in  lieu  of  an  appeal  bond, 
stating  that  they  are  unable  to  pay  the  costs 
of  the  appeal  or  give  security  therefor.  This 
affidavit  was  made  by  the  appellant  S.  L. 
Morrison  before  the  county  judge  of  Hunt 
county,  the  judge  who  tried  the  case,  and  it 
appears  by  its  date  and  file  mark  to  have 
been  made  and  filed  on  the  25th  day  of  Oc- 
tober, 1915.  The  caption  of  the  transcript 
sent  to  this  court  shows  that  the  term  of  the 
court  at  which  the  cose  was  tried  ended  on 
the  30th  day  of  October,  1915,  and  it  does  not 
appear  in  any  manner  that  the  affidavit  was 
made  before  the  county  Judge  while  the  court 
was  in  open  session.  Appellee  contends,  in 
effect,  that  as  the  record  discloses  that  the 
affidavit  in  question  was  made  during  the 
term  of  the  court  at  which  the  case  was  tried, 
and  before  the  judge  who  tried  it,  and  fails 
to  disclose  that  it  was  made  In  open  court, 
It  does  not  comply  with  the  requirements  of 
the  law,  and  is  insufficient  to  confer  upon  ttila 
court  jurisdiction  to  entertain  the  appeal  and 
revise  the  ruling  of  the  trial  court  Among 
others,  cited  by  appellee  In  support  of  his 
contention,  are  the  cases  of  Sanders  v.  Ben- 
son, 61  Tex.  Civ.  App.  590,  114  S.  W.  435, 
and  Fletcher  v.  Anderson,  145  S.  W.  822, 
decided  by  the  Courts  of  Civil  Appeals  for 
the  Second  and  Seventh  Districts,  respective- 
ly. These  decisions  seemingly  sustain  the  view 
taken  in  the  present  case  by  the  appellee,  but 
we  are  of  the  opinion  that  the  cases  dted  by 
said  courts,  and  upon  which  their  dedsiona 
are  based,  do  not  authorize  and  support  the 
rulings  made. 

[1]  The  statute  of  this  state,  authorizing  a 
party  to  appeal  from  the  Judgment  of  the 
lower  court  without  bond,  requires  him  to 
make  proof  of  Iiis  inability  to  pay  the  costs 


of  the  appeal,  or  to  give  security  therefor 
before  the  county  judge  of  Ills  residence,  or 
in  the  court  trying  the  case.  This  proof  may 
consist  of  the  affidavit  of  the  party,  and  man- 
ifestly may  be  made  before  either  the  county 
judge  or  the  court  trying  the  case.  The  cases 
mentioned  and  relied  on  by  appelloe  as  author- 
ity for  his  contention  that  the  affidavit  made 
by  appellant  in  the  present  case  was  insuf- 
ficient to  confer  jurisdiction  upon  this  court 
were  cases  tried  in  the  county  court,  but 
all  those  dted  to  sustain  the  ruling  therein 
made  were  cases  tried  in  the  district  court 
In  such  cases — ^that  is,  cases  tried  in  the 
district  court — ^the  proof  of  inability  to  pay 
the  costs,  or  to  give  security  therefor,  must 
be  made  in  open  session  of  the  court,  unless 
the  appellant  elects  to  make  such  proof  be- 
fore the  county  judge.  This  is  true,  because 
the  Judge  of  the  district  court  "has  nothing  to 
do  with  such  matters,  except  when  he  Is 
presiding  over  the  court  in  session,"  and  if 
he  hears  sadi  proof  at  a  place  other  than 
that  provided  by  law  for  the  holding  of  his 
court,  or  when  such  court  is  not  in  open  ses- 
sion, he  acts  without  authority  of  law.  Sidotl 
V.  Rapid  Transit  Ry.  Co.,  36  Tex.  Civ.  App. 
131,  79  S.  W.  326 ;  Smith  t.  Buffalo  OU  Co., 
99  Tex.  T7,  87  S.  W.  689.  Not  so  when  the 
proof  is  made  before  the  county  judge,  for 
authority  to  hoar  sudi  proof  Is  conferred  up- 
on Iilm,  to  be  exerdsed  by  virtue  of  his  office, 
and  not  alone  npon  the  court  over  which  he 
presides.  This  being  so,  it  is  quite  clear,  we 
think,  that  when  the  case  is  tried  in,  the 
county  court  the  authority  of  the  county 
Judge  to  hear  proof  of  the  appellant's  inabili- 
ty to  pay  the  costs  of  the  appeal  or  to  give 
security  therefor  may  be  called  into  requisi- 
tion, either  when  the  court  over  which  he 
presides  is  in  session  or  when  it  is  not  in 
session,  and  that  it  is  not  essential,  in  order 
to  maintain  his  appeal,  that  sndi  proof  was 
made  when  such  court  was  in  open  session. 
The  distinction  we  seek  to  draw  between 
the  cases  dted  in  support  of  the  dedsions 
rendered  in  the  cases  of  Sanders  v.  Benson 
8Lnd  Fletcher  v.  Anderson,  supra,  probably 
did  not  occur  to  the  learned  judges  rendering 
the  opinions  in  said  cases ;  but,  if  it  did,  and 
said  cases  were  dedded  regardless  of  such 
distinction,  then  we  are  nnable  to  agree  with 
them,  and  must  decline  to  follow  them. 

[2]  The  contention  that  the  affidavit  was 
insnlBclent,  because  not  sworn  to  by  both  of 
the  appellants,   is  vrithout  merit 

[3]  Again,  ^ppcUee  contends  that  the  as- 
signments of  error  are  not  in  compliance 
with  the  rules,  and  should  not  be  considered. 
We  think  the  assignments  so  substantially 
comply  with  the  rules  as  to  require  their 
consideration,  and  tills  contenti(xi  will  there- 
fore t>e  overruled.  Among  other  things  the 
trial  court  found: 

That  the  "plaintiffs  ajrreed  to  live  with  Mrs. 
McDaaiel  and  be  company  for  her,  in  considera- 
tioa  of  honse  rent  of  the  value  of  $8  per  moutli, 
and  tliat  plaintiffs  received  $12  house  rent,  be- 
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■ides  a  new  coat  suit  for  one  of  theplaintiffB  and 
one  rick  of  stove  wood";  that  "it  wag  in  the 
minds  of  the  parties  that  plaintiffs  would  be 
neighborly  with  one  another;  that  there  would 
be  little  neighborly  acts  for  which  there  could 
be  no  legal  charge  against  her  estate;  that  aU 
the  acts  of  plaintiffs  for  which  claims  are  made 
come  under  this  class,  unless  it  he  for  the  last 
10  days  of  her  life,  during  which  time  there  was 
possibly  some  service  beyond  the  contemplation 
of  the  parties;  that  there  was  a  part  of  the  last 
10  days  of  Mrs.  McDaniel's  sickness,  and  possi- 
bly all  of  the  10  days,  when  the  conditions  were 
more  than  ordinary." 

Upon  the  findings  made,  the  court  seems  to 
have  concluded  that  plalntUIs  were  entitled 
to  recover  the  sum  of  $15,  and  rendered 
judgment  establishing  the  claim  sued  on  for 
that  amount,  and  directed  that  it  be  paid  In 
doe  course  of  administration.  The  app^- 
lantB  assign  these  findings  of  the  court  and 
the  Judgment  rendered  as  error,  and  contend, 
in  effect,  that  under  no  theory  of  the  case 
and  evidence  adduced  could  sudi  a  Judgment 
be  properly  rendered.  This  view,  we  think, 
must  be  sustained.  The  evidence  Is  practi- 
cally undisputed  that  plaintiffs  rendered  the 
services  claimed  to  have  been  rendered  by 
them,  and  that  such  services  were  reasonably 
worth  considerably  more  than  the  amount  of 
the  Judgment  awarded  them.  It  also  appears 
practically  without  dispute  that  Mrs.  Kate 
McDaniel,  on  the  18th  day  of  February,  1815, 
or  at  least  about  one  month  before  she  died, 
became  sick  with  pellagra;  that  for  at  least 
30  days  next  preceding  her  death  her  condi- 
tion was  serious,  and  that  she  required  con- 
stant care  and  attention,  such  as  appellants 
claim  to  have  rendered  her;  that  the  nature 
of  the  disease  affected  the  bowels,  and  caused 
them  to  act  very  frequently ;  that  Mrs.  Mc- 
Daniel's condition  was  such  that  it  required 
the  services  of  one  of  the  appellants  for  the 
most  part  of  the  day,  and  the  other  very  fre- 
quently at  night,  to  carry  ont  vessels,  keep 
her  bed  clean,  make  fires,  and  administer 
medicine  to  her;  that  in  addition  to  such 
services  it  was  necessary  for  the  appellant 
Mrs.  Morrison  to  do  cooking  and  washing  for 
Mrs.  McDaniel,  and  that  service  was  in  fact 
rendered;  that  during  the  time  these  serv- 
ices were  being  rendered  Mrs.  McDaniel  was 
confined  to  her  bed,  or  only  able  to  sit  up  a 
short  time,  or  move  about  her  room  with 
assistance,  and  practically  helpless.  Touch- 
ing the  value  of  the  services  rendered  by  ap- 
pellants. Dr.  Gregory  and  two  or  three  ex- 
perienced nurses  testified  that,  from  the  case 
as  stated  to  them,  $101  would  be  a  reasonable 
charge,  and  as  we  understand  the  testimony 
all  of  it  shows  that  such  services  were  worth 
considerably  more  than  the  amount  of  the 
Judgment  rendered  in  favor  of  appellants. 
The  witnesses  were  in  accord  that  the  nurs- 
ing of  one  afflicted  with  pellagra  was  worth 
more  than  that  of  ordinary  diseases. 

In  reference  to  the  court's  findings  to  the 
effect  that  it  was  in  the  minds  of  the  parties 
that  there  would  be  little  neighborly  acts 
performed  by  the  appellants  for  Mrs.  McDan- 


iel, for  wfalcb  there  oould  be  no  legal  charge 
against  her  estate,  etc.,  and  that  it  was  only 
during  the  last  10  days  of  Mrs.  McDaniel's 
life  that  her  condition  could  be  regarded 
more  than  ordinary,  requiring  services  be- 
yond such  as  were  contemplated  by  the  par- 
ties, we  think  it  must  be  said  that  such  find- 
ings are  not  supported  by.  a  preponderance 
of  the  evidence.  On  the  contrary,  we  think 
the  greater  weight  of  the  testimony  tends  to 
show  that  arach  "neighborly  acts"  as  may 
have  been  In  the  contemplation  of  the  parties 
did  not  comprehend  the  character  of  services 
for  which  appellants  sue.  It  shows  that 
Mrs.  McDaniel  developed  a  case  of  pellagra 
for  at  least  30  days  before  her  death,  and 
that  the  care  and  attention  required  by  her 
during  such  time  was  decidedly  more  than 
that  called  for  in  a  less  loathsome  and  serious 
disease.  But  if  Mrs.  McDaniel's  condition 
for  the  last  10  days  of  her  life,  because  of  the 
disease  with  which  she  was  suffering,  requir- 
ed more  than  ordinary  care  and  attention, 
and  was  beyond  that  contemplated  by  the 
parties  when  they  moved  into  her  house  and 
andertook  to  become  a  "companion"  to  ber, 
still  the  undisputed  evidence,  as  we  construe 
it,  entitled  appellants  to  a  Judgment  for  more 
than  the  trial  court  recognized  as  due  them 
and  allowed.  Indeed,  we  are  unable  to  dis- 
cover in  the  record  any  si>eclflc  testimony  au- 
thorizing a  Judgment  for  the  amount  award- 
ed by  the  court  The  testimony  is  undisput- 
ed that  Mrs.  McDaniel,  about  2  weeks  before 
her  death,  gave  the  coat  suit  referred  to  in 
the  court's  findings  to  Mrs.  Morrison,  and 
we  have  found  no  testimony  In  the  record 
that  would  warrant  the  conclusion  that  Mrs. 
McDaniel,  or  any  one  else  for  her,  furnished 
appellants  the  "rick"  of  wood,  also  mention- 
ed In  said  findings.  If  appellants  received 
a  "rick"  of  wood,  for  which  they  should  be 
charged  in  this  suit,  there  is  no  evidence 
showing  Its  value. 

[4]  The  trial  court  did  not  err  in  overrul- 
ing appellants'  motion  to  retax  costs.  Arti- 
cle 2046  of  Vernon's  Sayles'  Texas  Civil  Stat- 
utes, providing  that  In  cases  of  appeal  by  the 
party  against  whom  the  Judgment  was  ren- 
dered In  the  cou.rt  below.  If  the  Judgment  of 
the  court  above  be  against  him,  but  for  a  less 
amount,  such  party  shall  recover  the  costs  of 
the  court  above,  but  shall  be  adjudged  to  pay 
the  costs  of  the  court  below,  applies,  and  not 
article  3461  of  said  statute.  As  has  been 
seen,  the  appellants  recovered  a  Judgment  in 
the  county  court  for  a  less  amount  than  they 
recovered  in  the  Justice  court,  and  under  said 
article  2046  appellee  was  entitled  to  recover 
the  costs  of  the  county  court. 

[S]  The  appellee  presents  In  his  brief  a 
cross-assignment  of  error,  to  the  effect  that 
appellants,  under  the  evidence,  were  not  en- 
titled to  jrecover  anything,  and  that  the  Judg- 
ment of  the  court  below  should  be  reversed, 
and  here  rendered  for  appellee ;  but  the  rec- 
ord fails  to  Show  that  such  cross-assignment 
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waa  filed  In  the  court  below  and  It  cannot 
therefore  be  considered.  If,  however,  we 
were  authorized  to  consider  the  said  assign- 
ment, what  we  have  already  said  disposes  of 
It  adversely  to  appellee's  contention. 

We  conclude  the  Judgment  should  !ie  re- 
versed, and  the  cause  remanded;  and  It  Is  ac- 
cordingly 80  ordered. 


PANHANDLE  ft  S.  ^.  RT.  00.  t.  BBLIj. 

(No.  1084.) 

(Oonrt  of  OivO  Appeals  of  Tefsaa.    Amarillo. 
Not.  22,  1916.) 

1.  Oabbibbb   «=>218Qp)  —  Intebstatx    Shif- 
MENT— Obai.  and   wbtiten  Contbacts. 

The  written  contract  for  an  interstate  ship- 
ment, contemplated  by  Oarmack  Amendment 
(Act  Cong.  June  29,  1906,  e.  8601,  |  7,  pars.  11, 
12,  34  Stat  505  [U.  S.  Comp.  St  1918.  i  8592]) 
being  free  from  fraud,  prevails  over  the  precedent 
oral  contract  so  that  provision  of  the  written 
contract  for  notice  of  claim  of  damages.  If  rea- 
sonable, eontnlB. 

(Bd.  Note.— For  other  cases,  see  Carriers,  (3ent 
Dig.  §i  »74-696,  947;  Dec.  Dig.  «=218(10).] 

2.  Cabsixrs  «=>218(8)— Livx  Stock  Suifiuht 
— NoTiox  or  GLA.ni  of  Damaoks. 

As  regards  a  claim  for  shrinking  of  live  stock 
In  transit  provision  of  contract  for  interstate 
carriage,  for  notice  of  claim  before  removal  from 
destination,  is  reasonable. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  674-606,  988;  Bee.  Dig.  «=» 
218(3).] 

3.  Gabbiebs  4=9218(5)— Livk  Stock  Shifuxnt 
— contbaot— sbpababi.b  provisions. 

The  provirfons  of  a  contract  for  live  stock 
shipmoDt  for  notice  of  claim  for  damages  and 
that  the  stock  shall  not  be  removed  for  three 
hours  after  notice  are  separable,  so  that  any  in- 
validity in  the  provision  as  to  removal  does  not 
excuse  the  shipper  from  giving  notice. 

[Ed.  Nota — For  other  cases,  see  Carriers, 
Cent  Dig.  U  674-696;    Dec.  Dig.  <8s>218(S).] 

4.  Cabbikbs  «s>218(10)  —  Livk  Stock  Ship- 

MKNT— NOTICB  OF  CLAIM. 

Damage  from  decline  in  market  price  dnring 
delay  in  tranajMrtadon  of  live  stock  is  not  with- 
in the  provision  of  the  contract  of  shipment  for 
notice  of  claim  for  loss  or  injnry  to  stock  during 
transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Geat  Dig.  ff  674-606,  947;  I>M.  Dig.  «39 
218(10).] 

5.  Appeai,  and  Ebbob  4sb1066— PButmioiAL 

EBBOB— iRBTBUOnONa 

A  charge  submitting  the  issue  of  fraud  on 
facts  pleaded  as  such,  msufficient  to  constitute 
fraud,  is  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Apjieal  and 
Error,  C!ent  Dig.  {  4220;   Dec.  Dig.  «s3l06&] 

0.   COUBTS    «=>121(6)— JUBISDIOTION— AlCOTTNT 

nr  Cohtbovkbst— Pabtiai.  BLnaNAXioN. 
The  amount  sued  for  being  enough  to  give 
the  trial  court  jurisdiction,  elimination  of  one  of 
the  items  by  tbe  Judgment  on  appeal  will  not  af- 
fect the  Jurisdiction  of  the  trial  court  on  a  new 
trial  as  to  the  remaining  Item. 

WA.  Note.— For  other  cases,  see  (ilourts.  Cent 
Dig.  f  421;   Dec.  Dig.  «s3l2i(e).] 


7.  TbIAL     <fc>263(e>-lN8TBtJ0TI0NS— Appuca- 

Biurr  TO  Etidihcb— "Sheep." 
The  term  "sheep"  indnding  ewes  and  lambs, 
a  requested  instruction  requiring  a  finding  that 
there  was  no  decline  in  market  value  of  sheep, 
when  there  was  such  evidence  as  to  either  ewes 
or  lambs,  Is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  618;   Dec.  Dig.  «=3263(6). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sheep.] 

Appeal  from  Deaf  Smith  County  Court; 
Jas.  A.  Hughes,  Judge. 

Action  by  A.  O.  Bell  against  the  Panhandle 
&  Santa  FS  Railway  company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Terry,  Cavin  &  Mills,  of  (Jalveston,  Madden, 
Trulove,  Rybum  &  Pipkin,  of  Amarillo,  and 
Gllllland  &  Estes,  of  Hereford,  for  appellant 
Russell  ft  Dameron,  of  Hereford,  for  appel- 
lee. 

HENDRICKS,  3.  Thltf  Is  a  suit  for  dam- 
ages alleged  to  have  accrued  on  account  of 
an  Interstate  shipment  of  ten  cars  of  sheep, 
from  Hereford,  Tex.,  to  Kansas  City,  Mo.  It 
was  alleged  that  the  sheep  were  delayed  and 
held  in  tbe  pens  at  Waynoka,  Okl.,  some  30 
hoars  without  proper  feed  and  water,  and 
were  also  held  some  10  hours  at  said  point 
on  the  cars. 

The  elements  of  damage  alleged  were  on 
account  of  shrinkage  and  Injury  to  the  sheeit, 
amounting  to  $825,  with  tbe  further  demand 
of  a  loss  of  1170,  arising  on  account  of  a 
decline  of  market  between  different  dates. 
The  shipments  moved  tmder  a  written  con- 
tract, executed  September  24,  1014,  providing 
for  the  transportatltm  of  the  sheep  at  a  lower 
rate  and  likewise  for  tbe  transportation  of 
two  caretakers,  wlio  accompanied  the  stock 
to  destination. 

Paragraph  8  of  tbe  livestock  contract, 
pleaded  by  the  defendant  railway  company, 
stipulates  as  follows: 

"Eight.  In  order  that  any  loss  or  damage  to 
be  claimed  by  tbe  shipper  may  be  fully  and  fairly 
investigated  and  the  fact  and  nature  of  suck 
claim  or  loss  preserved  beyond  dispute  and  by 
the  best  evidence,  it  is  agreed  that  as  a  conditioa 
precedent  to  his  right  to  recover  any  damages 
for  any  loss  er  Injury  to  his  said  stock  durhig 
the  transportation  thereof,  or  at  any  place  or 
places  where  the  same  may  be  loaded  or  un- 
loaded for  any  purpose  on  the  conq;>any's  roafli 
or  previous  ,to  loading  thereof  for  shipment,  the 
shipper  or  his  agent  la  charge  of  tiie  stock  wiU 
give  notice  tn  writing  of  his  claim  therefor  to 
some  ofiScer  of  said  company,  or  to  the  nearest 
station  agen^  or,  if  delivered  to  consignee  at  a 
point  beyond  the  company's  road,  to  the  nearest 
station  agent  of  the  last  carrier  making  snch  de> 
Uvery,  before  such  stock  shall  have  been  removed 
from  the  place  of  destination  above  mentioned, 
or  from  the  place  of  delivery  of  the  same  to  the 
Consignee,  and  before  such  stock  shall  have  been 
slaughtered  or  intermingled  with  other  stock,  and 
will  not  move  such  stock  from  nid  station  or 
stockyards  until  the  expiration  of  three  hours 
after  the  giving  of  such  notice ;  and  a  failure  te 
comply  in  every  respect  with  the  terms  of  this 
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clause  sliall  be  a  complete  bar  to  anr  recovery 
of  any  and  all  such  damages." 

The  plaintiff  replied  to  this  pleading  that 
the  shipping  contract  was  presented  to  him 
for  signature  when  the  train  was  ready  to 
depart,  and  was  not  offered  in  time  within 
whidi  to  read  It ;  that  he  was  led  to  believe 
that  the  shipment  would  not  move  unless  he 
signed  the  contract,  and,  though  he  had  been 
shipping  for  years,  be  did  not  know  the  con- 
tents of  the  same,  but  thought  it  was  for 
transportation  for  himself  and  caretaker; 
that  the  same  is  unjust,  unreasonable,  and 
illegal,  and  that  his  shipment  was  in  reality 
made  under  a  verbal  contract  consummated 
before  the  written  contract  was  signed,  and 
that  he  was  not  bound  by  said  written  con- 
tract 

Plamtlff  testified: 

"That  la  the  contract  [indicating  the  sbipping 
contract]  which  I  signed  and  shipped  this  ship- 
ment on:  at  the  time  I  signed  that  contract  the 
agent  said  nothing  about  two  different  rates;  I 
was  in  the  freight  ofiSce  when  I  signed  that  con- 
tract; the  contract  was  not  explained  to  me, 
as  I  have  before  stated,  bat  I  understood  it;  we 
always  sign  those  contracts." 

The  trial  court  In  part  charged  the  Jury 
in  substance  that  if  they  beileve  that  the 
contract  was  a  voluntary  and  mutual  agree- 
ment between  the  parties,  fixing  their  rights 
and  liability  under  the  shipment,  and  fur- 
ther believed  that  the  tenua  contained  there- 
in with  reference  to  notice  of  a  daim  for 
damages  were  reasonable,  and  that  tihe 
plaintiff  gave  no  notice,  to  find  for  the  de- 
fendant.   He  further  charged: 

"But,  <»  the  other  hand,  abonld  yon  believe 
from  a  preponderance  of  the  evidence  that  the 
stipulations  in  said  written  instrument  are  un- 
reasonable, or  that  said  instrument  was  procured 
from  plaintiff  Bell,  through  the  fraud  of  the  de- 
fendant, or  was  without  consideration,  as  alleged 
by  plaintiff,  in  that  at  the  time  said  cars  were 
ordered  no  written  contract  was  demanded" 

— and  that  the  cars  were  furnished  and  the 
sheep  loaded  therein  under  a  verbal  order, 
and  that  the  written  instrument  was  pre- 
sented to  plaintiff  after  the  sheep  were  loaded 
and  immediately  before  the  train  departed, 
and  that  plaintiff  had  no  time  In  which  to 
read  the  same  and  did  not  know  the  contents 
thereof,  and  signed  it  under  such  conditions, 
the  written  instrument  would  not  be  the 
contract,  and  the  agreement  to  give  notice 
of  damage  would  not  be  binding. 

It  was  proven  at  the  trial  that  Mr.  Brooks, 
tile  general  livestock  agent  of  the  Santa  F6, 
had  his  office  in  the  Livestock  EJxchange 
Building  in  Kansas  City,  Mo.,  and  that  Bell 
knew  of  it.  It  Is  also  shown  that  the  deliv- 
ering carrier  at  Kansas  City  had  a  station 
agent  at  that  place.  The  plaintiff  failed  to 
give  any  notice  of  claim  of  damages  imposed 
by  the  particular  provision. 

The  defendant  asked  for  a  peremptory 
instruction,  which  was  refused  by  the  trial 
court;  and  also  objected  to  the  charge  of 
the  court  submitting  to  the  Jury  the  question 
whether  or  not  the  contract  was  procwed  to 


be  signed  by  Bell,  through  the  fraud  of  the 
defendant,  in  that  there  Is  no  evidence  what- 
ever of  fraud  practiced  on  Bell  in  procuring 
his  signature  to  said  contract 

The  trial  court  also  stated  In  his  charge 
that: 

"Plaintiff  answers  •  •  •  by  plea  that  such 
contract  was  a  fraud  on  him,  that  he  did  not 
know  its  contents  and  terms,  and  bad  no  oppor- 
tunity to  read  and  understand  same  before  sign- 
ing it,  and  is  not  bound  by  its  terms." 

Defendant  also  objected  to  this  statonent, 
claiming  that  the  same  is  erroneous — 
"hi  that  said  supplemental  petition,  although 
it  charges  that  defendant  did  practice  fraud  on 
plaintiff,  charges  the  facts  upon  which  the  alleg- 
ed fraud  was  based,  and  such  facts  so  charged 
do  not  constitute  fraud,  and  said  charge  in  that 
respect  assumes  an  issue  not  presented  by  the 
pleading  nor  by  the  evidence." 

The  record  shows  that  the  Injury  to  the 
sheep,  aside  from  the  damages  claimed  on 
account  of  a  decline  of  market,  occurred  in 
transportation  on  tt^a  line  of  connecting  car- 
rier. We  would  seriously  doubt  upon  this 
record,  without  viewing  tlie  Oarmack  Amend- 
ment to  the  Hepburn  Act,  as  controlling 
the  shipment,  whether  a  preliminary  oral 
contract  ton  through  transportation  was 
sufi3ciently  proven  for  the  purpose  of  invok- 
ing the  liability  of  the  InltJHl  carrier  for 
the  negligence  of  a  connecting  carrier,  and 
as  an  avoidance  of  the  written  contract 

"It  is  a  general  rule  of  law,  supported  by  the 
weight  of  authority  and  by  sound  reasoning,  that 
in  the  absence  of  an  agreement  or  course  of 
business  to  the  contrary,  the  initial  carrier  is 
bound  only  to  safely  carry  and  deliver  to  the 
next  carrier.  •  *  •  A  local  •  •  •  agent 
of  a  railroad  company  ordinarily  has  no  author- 
ity to  bind  the  corporation  to  carry  freight  be- 
yond its  [own]  line."  Railway  Ca  v.  Jackson 
&  Edwards,  99  Tex.  347,  89  S.  W.  969. 

Because  the  initial  carrier  receives  goods 
marked  for  transportation  beyond  its  own 
line  or  quotes  the  rate  of  freight  over  the 
whole  distance,  or  because  previous  to  the 
shipment  there  was  proof  of  one  shipment 
over  the  same  road  to  the  point  of  destina- 
tion and  arrangements  for  cars  and  rates, 
and  the  fact  that  through  freight  was  col- 
lected at  the  destination,  are  insufficient  to 
prove  authority  on  the  part  of  the  local  agent 
to  make  a  contract  to  transport  over  other 
lines  of  road.  Blackburn  v.  Railway  Co.,  52 
Tex.  Civ.  App.  444,  446,  US  S.  W.  874  (writ 
of  error  refused);  Hunter  v.  Railway,  76 
Tex.  196,  13  S.  W.  190 ;  also  MiUer  v.  Texas 
&  N.  O.  By.  Co.,  83  Tex.  519,  18  S.  W.  954, 
and  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Balrd,  75  Tex. 
259,  12  S.  W.  630;  Hutchinson  on  Carriers. 
gj  145,  170. 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  Railway  Co.  v.  Myrlck,  107  U. 
S.  102,  1  Sup.  Ct  426,  27  L.  Ed.  325,  held 
that  an  agreement  for  through  transporta- 
tion will  not  be  inferred  from  doubtful  ex- 
pressions or  loose  language,  and  what  consti- 
tutes a  contract  of  carriage  for  through 
trantQiortatlon  was  a  matter  of  general  law. 
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upon  which  that  court  would  exercise  Its 
own  judBment 

[1]  But,  arguing  the  case  from  another 
angle:  It  Is  apparent  that  the  charge  of  the 
court  conveys  the  Idea  that  the  alleged  fraud 
submitted  by  him  to  the  Jury  consisted  of  the 
matters  stated  in  said  charge  surrounding 
the  execution  of  the  bill  of  lading.  It  is 
true  our  courts  have  previously  argued  and 
decided  that  an  element  of  duress  enters  into 
the  execution  of  lire  stock  contracts  under 
the  conditions  stated  in  the  trial  court's 
charge ;  also,  where  a  previous  consummated 
oral  contract  has  been  made  for  the  ship- 
ment, they  have  asserted  a  failure  of  con- 
sideration for  the  written  contract,  and  per- 
mitted recoveries  upon  such  antecedent  oral 
agreement.  TUs  court  now  concludes  that  a 
written  contract,  if  unobjectionable  in  other 
respects,  signed  by  the  shipper  and  the  agent, 
with  reference  to  transportation,  where  the 
subject  is  interstate,  as  applied  to  damages 
accruing  on  the  line  of  a  connecting  carrier, 
control  the  liability,  a^d  the  oral  contract 
is   superseded. 

The  undisputed  evidence  in  this  case  shows 
a  special  consideration  for  the  limited  lia- 
bility, based  on  the  lower  of  two  rates  as  ai>- 
plied  to  the  shipment  of  sheep,  as  per  pub- 
lished tarUIs  on  file  at  Hereford.  We  are 
not  holding  that  such  a  special  consideration 
is  necessary  as  appUed  to  the  provision  with 
reference  to  the  notice  of  claim  for  damages 
at  destination,  but  such  an  element  may,  to 
some  extent,  be  appropriately  mentioned  as 
aiding  this  argument. 

One  of  the  dominating  features  of  the  Car- 
mack  Amendment  is  the  prescribed  issuance 
by  the  carrier  to  the  shipper  of  a  written 
bill  of  lading,  or  receipt,  for  the  goods  by 
the  initial  carrier.  Adams  Express  Ca  v. 
Cronlnger,  226  U.  S.  491,  33  Sup.  Ot  161, 
57  Ia  £d.  314.  44  Ia  B.  A.  (M.  S.)  257. 

Juatioe  Van  Devanter  of  the  United 
States  Supreme  Court,  in  passing  upon  a 
provision  in  a  live  stodc  contract,  reaoirlng 
Dotlce  In  writing  of  the  claim  before  the 
stock  had  been  removed  from  the  place  of 
destination,  said  tliat  the  laws  in  tocce  at 
tbe  time  of  the  execution  of  the  contract, 
affecting  its  validity,  performance,  and  en- 
forcement, form  a  part  of  the  contract,  as  if 
tbey  were  expressly  referred  to  or  incor- 
porated in  same.    He  also  said: 

"A  bill  of  lading  is  a  contract  and  within  this 
rule,  The  Oarmack  Amendment,  *  *  •  which 
was  in  force  when  this  bill  of  lading  was  issued, 
directs  a  carrier  receiving  property  for  interstate 
transportation  to  issue  a  tliroagh  bill  of  lading 
therefor,  althoogh  the  place  of  destination  is  on 
tbe  line  of  anotner  carrier.  •  •  *  xhls  bill 
of  lading  was  issued  under  that  statute  and 
should  be  Interpreted  in  the  light  of  it"  North- 
ern Pac.  By.  Co.  v.  Wall,  241  D.  8.  02,  86  Sup. 
Ct.  495,  80  L.  Bd.  906. 

It  is  not  an  open  question  but  what,  It 
any  loss  on  account  of  the  death  of  any  of 
tbe  sheep  had  occurred  in  the  course  of 
transi)ortatlon,  tbe  limitation  of  agreed  value 


.with  the  initial  carrlw,  for  tbe  purpose  of 
securing  the  lower  of  the  two  rates  of  freight, 
would  have  been  binding  upon  the  plaintiff  on 
account  of  the  Car  mack  Amendment  Adams 
Eoqpress  Co.  v.  Cronlnger,  226  U.  S.  491,  33 
Sup.  Ct  148,  67  li.  Bd.  314,  44  L.  B.  A.  (N.  o.) 
257;  Carl  Case,  227  U.  S.  639,  33  Sup.  Ot 
391,  67  L.  Ed.  683 ;  Harrlman  Case.  227  U. 
S.  657,  33  Sup.  Ct  397,  57  I/.  Ed.  690. 

The  connecting  carrier,  participating  with 
tbe  initial  carrier  in  the  lower  freight  rate, 
necessarily  would  only  have  been  t>ound  to 
that  extent ;  the  Carmack  Am^idroent  makes 
the  connecting  carrier  respond  to  and  reim- 
burse the  initial  carrier  for  the  loss  or  injury 
recovered  against  said  initial  carrier,  on  ac- 
count of  the  latter's  negligence,  and  tbe  bill 
of  lading  for  ttirough  transportation,  which 
tbe  law  requires  the  initial  carrier  to  issue, 
if  it  were  to  provide  for  a  sliipment  under 
a  lower  freight  rate,  based  on  filed  tariffs, 
the  agreed  value  would  be  the  criterion  and 
measure  of  the  damages.  Santa  F6  Ry.  Co. 
V.  Bobinson,  233  U.  S.  173,  34  Sup.  Ct.  556,  58 
U  Ed.  901. 

Tbe  Bobinson  Case,  supra,  is  an  interest- 
ing and  instructive  case  where  the  market 
value,  instead  of  the  agreed  value,  was  con- 
tended for  as  the  measure  of  damages,  be- 
cause a  consummated  oral  contract  was 
made  previous  to  the  shipment  and  the  writ- 
ton  contract— the  plaintiff  alleging  in  sub- 
stance what  is  alleged  here.  The  stock,  a 
valuable  race  horse,  was  shipped  on  a  lower 
freight  rate,  based  on  filed  freight  rates. 
The  federal  Supreme  Court  said,  after  cit- 
ing numerous  cases  by  that  court: 

"We  regard'  these  cases  as  settling  the  proposi- 
tion that  tbe  shipper  as  well  as  the  carrier  is 
bound  to  take  notice  of  tbe  filed  tariff  rates,  and 
that  so  long  as  they  remain  ojierative  they  are 
conclusive  as  to  tlie  rights  of  the  parties,  in  tlie 
absence  of  facts  or  circumstances  showing  an 
attempt  at  rebating  or  false  biUing.  Great 
Northern  B.  Go.  v.  O'Connor  t232  D.  S.  608.  34 
Pup.  Ct.  380,  57  !>.  Ed.  703].  sopra.  To  give  to 
the  oral  agreement  upon  which  the  suit  was 
brought  tbe  prevailing  alfect  allowed  in  this  case 
by  the  charge  in  the  trial  court,  atBrmed  by  the 
judgment  of  the  Supreme  Court  of  the  state, 
would  be  to  allow  a  special  contract  to  have 
binding  force  and  eifect,  though  made  in  viola- 
ti<Hi  of  the  filed  sdiedules  which  were  to  be  equal- 
ly observed  by  the  sliipper  and  carrier.  If  oral 
agreements  of  this  character  can  be  sustained, 
then  the  door  is  open  to  all  manner  of  special 
contracts,  departing  from  the  schedules  and  rates 
filed  with  the  commission.  Kansas  City  South- 
em  B.  Co.  v.  Carl,  227  U.  8.  652,  33  Sup.  Ct 
391,  57  L.  Ed.  688.  To  maintain  the  supremacy 
of  such  oral  agreements  would  defeat  the  pri- 
mary purposes  of  the  Interstate  Commerce  Act, 
so  often  affirmed  in  the  decisions  of  this  court 
which  are  to  require  equal  treatment  of  all  ship- 
pers and  the  charging  of  but  one  rate  to  all,  and 
that  the  one  filed  as  required  by  the  act" 

The  question  varies  only  in  form  from  that 
case  to  tblB :  tbe  principle  Is  equally  applica- 
ble. If  tbe  precedent  consummated  oral  con- 
tract would  not  prevail  over  the  written  con- 
tract as  to  agreed  value,  as  held  in  the  Bob- 
inson Case,  supra.  It  would  not  prevail  over 
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It  for  any  purpose  If  the  contract  waa  rea- 
sonable. 

The  cases  of  Railway  Co,  v.  Dettlebach, 
239  U.  S.  688,  36  Sup.  Ct  178,  80  L.  Ed.  453, 
and  Railway  Co.  v.  Prescott,  240  U.  S.  632, 
36  Sup.  CL  471,  60  L.  Ed.  836,  followed  by 
this  court  In  the  case  of  Railway  Co.  v. 
Smyth,  189  S.  W.  70,  decided  by  this  court 
October  18,  1916,  are  also  profitable  on  this 
subject.  The  Smyth  Case  suggests  the  same 
conclusion  as  in  this  case — the  facts,  bow- 
ever,  are  different. 

There  is  really  no  pretension  of  fraud  in 
regard  to  the  signature  of  Bell  to  the  writ- 
ten contract,  nor  any  overreaching  by  the 
agent  with  reference  to  its  execution,  and 
we  are  convinced  that  the  Supreme  Court  of 
the  United  States,  especially  applicable  to  a 
record  of  this  cbaracter,  wholly  excludes  any 
proposition  of  a  lack  of  consideration  of  the 
written  contract  because  an  oral  contract 
had  previously  been  made;  hence  the  provi- 
sion with  reference  to  notice  of  a  claim  for 
damages.  If  reasonable,  should  controL 

[2,  S]  As  applied  to  the  shrinkage  of  the 
sheep,  and  the  accrued  damages  ascertain- 
able at  destination,  arising  in  transporta- 
tion, we  interpret  the  case  of  Railway  Com- 
pany V.  Wall,  supra,  by  the  Supreme  Court 
of  the  United  States,  as  either  determining, 
or  strongly  persuasive,  that  provisions  of 
this  character  requiring  notice  of  a  claim 
for  damages  before  the  cattle  are  removed 
from  destination,  are  reasonable.  Upon  the 
first  consideration  of  the  Instant  case  we 
were  concerned  with  the  clause  requiring  the 
shipper  not  to  remove  the  cattle  for  three 
hours  after  the  notice  of  claim  waa  given.  It 
was  thought  perhaps  that  such  a  provision 
would  either  be  reasonable  or  unreasonable, 
according  to  conditions,  and  hence  a  jury 
question;  and  that  If  a  jury  were  to  decide 
that  as  applied  to  this  character  of  shipment 
that  a  three  hours'  retention  aC  the  sheep  in 
the  stock  pens  after  such  notice  was  given 
would  be  unreasonable,  then  the  other  duty 
devolving  upon  the  shipper  to  give  notice  in 
the  first  instance  might  also  be  void;  that 
the  good  and  the  bad  were  blended  and  lu- 
tertwlned  to  that  extent  that  they  could  not 
be  severed,  and  the  whole  provision  would 
fail.  The  case  of  Railway  Oa  v.  Bvans-Snl- 
der  Buel  Co.,  42  Tex.  dr.  App.  63,  93  S.  W. 
1Q2B,  is  an  aid  to  such  a  contention;  the 
provision  under  consideration  in  that  con- 
tract being  exactly  the  same  as  In  this  case. 
It  was  said: 

"The  parts  and  requirements  spedfled  in  this 
*  *  *  contract  are  so  Interdependent  that 
they  become  inseparable,  and  as  a  whole  are  on- 
reasonable  and  void." 

The  Supreme  Court  of  the  state,  however, 
granted  a  writ  of  error,  disagreeing  with 
such  holding,  but  affirmed  the  cause  because 
the  application  for  the  writ  of  error  did  not 
r^ise  the  particular  question.  P.  &  N.  O.  Ry. 
Co.  V.  IBvans-Soyder  Buel  Co.,  100  Tex.  101, 
97  8.  W.  468. 


The  case  of  Oulf,  Colorado  ft  Santa  F6  Ry. 
Ca  V.  Hume  Bros.,  87  Tex.  219,  27  S.  W.  112, 
is  clearly  distinguishable  from  this  case. 
Chief  Justice  Brown  stated  the  rule  in  the 
Hume  Case  as: 

"When  one  for  a  legal  and  valuable  oonsideis 
atlon  agrees  to  perform  two  acts  which  are  ser- 
arable,  one  of  which  ia  lawful  and  the  other  un- 
lawful, the  contract  may  be  enforced  as  to  that 
for  which  it  was  lawful  to  contract,  and  held 
void  aa  to  the  other." 

The  Supreme  Court  of  the  United  States, 
in  speaking  of  certain  provisions  of  a  oca- 
tract  claimed  to  be  invalid,  said: 

"Conceding  this  to  be  so,  they  are  clearly  sep- 
arable and  severable  from  the  other  parts  which 
are  relied  upon.  The  rule  in  such  cases,  where 
there  in  no  imputation  of  malum  in  se,  ia  that 
the  bad  parts  do  not  affect  the  good.  The  valid 
may  be  enforced."  Gelpcke  v.  Doboque,  1  WaD. 
221,  222,  17  U  Ed.  519,  620. 

See  particularly  Haswell  v.  Blake,  90  S. 
W.  p.  1127,  and  citation  of  numerous  authori- 
ties (writ  of  error  denied  by  the  Supreme 
Court). 

As  stated,  beslddi  other  considerations, 
there  is  a  special  consideration  that  the  ship- 
ment was  based  upon  a  lower  freight  rate. 
The  two  things  Imposed  upon  the  shlpp^ — 
first,  the  giving  of  the  notice  of  the  claim 
for  damages;  and,  second,  refraining  from 
removing  the  cattle  for  three  hours,  after  the 
notice  was  given — are  clearly  separable, 
though  it  were  said  that  the  second  provi- 
sion was  unreasonable.  The  shipper  would 
not  be  excused  from  giving  the  notice. 

[4]  The  damages  arising  on  account  of  the 
decline  in  the  market  do  not  come  within  the 
purview  of  this  particular  contract  aa  to  the 
notice  of  claim  for  damages.  Railway  Co.  t. 
Evans-Snyder  Buel  Co.,  100  Tex.  191,  97  S. 
W.  467.  As  to  a  contract  using  exactly  tlie 
same  language  as  used  In  this,  the  Supreme 
Court  said: 

"Such  damages  could  not  in  any  just  sense 
be  considered  as  embraced  in  the  language  loss 
or  injury  to  his  said  stock.' " 

[f]  We  are  not  sostainlng  tfad  assignnient 
based  upon  the  peremptory  Instruction.  It 
could  not  have  been  given  because  it  would 
have  excluded  the  damages  based  on  the  de- 
cline in  the  market  value  of  the  sheep  as  to 
whidi  the  notice  would  not  be  xeqoired. 
However,  the  assignments  based  upon  the 
statement  In  the  court's  charge,  as  reflecttng 
the  supplemmtal  petition  as  to  the  issue 
with  reference  to  fraud,  and  the  particular 
paragraph  of  his  diarge  submitting  such  a 
question  to  the  Jury,  both  challenging  the 
same  as  erroneous,  wUl  have  to  be  sustained. 
Railway  Ca  t.  Sage,  98  Tex.  440,  441.  84  a. 
W.  814. 

Under  the  opinion  of  the  state  Supreme 
Court,  supra,  we  feel  that  we  are  required  to 
hold  that  sudi  a  charge  most  be  regarded 
harmfuL  The  jury  could  very  well  have  ooa- 
sidered  that  the  elements  set  cut  In  the 
charge,  alleged  to  have  been  surroimding  the 
parties  when  the  contract  was  signed,  consti- 
tuted fraud  sufficient  to  overthrow  the  writ- 
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ten  contract  Snch.  an  Instmction  la  preju- 
dicial.   Railway  Oo.  v.  Sage,  supra. 

[I]  If  the  railway  comi>any  continues  to  In- 
terpose the  provision  of  Its  contract  as  a  de- 
fense, in  regard  to  a  failure  to  give  a  notice 
of  claim  for  damages  accruing  on  account  of 
the  loss  from  injury  to  the  stock,  in  trans- 
portation, the  trial  conrt  la  instructed,  upon 
the  same  state  of  facta,  to  sustain  the  same. 
This  would  leave  in  the  petition  the  dam- 
ages, alleged  to  be  $170,  on  account  of  the 
decUne  in  the  market  value  of  the  sheevi  and 
up<Hi  the  question  of  Jurisdiction,  we  think 
the  case  of  Cattlemen's  Tmst  Ck>.  v.  Blasin- 
game,  upon  motion  for  rehearing,  184  S.  W. 
679,  680,  and  the  Supreme  Court  case  of 
Railway  Co.  r.  Grayson  Co.  Nat  Bank,  100 
Tex.  17,.  83  S.  W.  481,  control,  and  that  the 
county  court  would  continue  to  have  Juris- 
diction of  the  qnesti<»i  of  decline  in  market 
▼alue,  and  the  amount  remaining  therein  to 
be  liUgated. 

[7]  Appellant's  requested  charge  No.  2,  as 
applied  to  this  record,  in  using  the  term 
"sheep,"  in  failing  to  draw  any  distinction 
between  ewes  and  lambs,  was  too  general. 
There  was  testimony  at  least  of  the  decline 
in  the  market  value  of  one  class,  and  under 
the  requested  charge  the  Jury  was  directed 
to  find  there  was  no  testimony  as  to  both; 
the  term  "sheep"  includes  both  ewes  and 
lambs.  The  remaining  assignments  are  un- 
necessary to  discuss,  and  are  overruled. 

Reversed  and  remanded. 


ROBERTS  et  aL  V.  ABNEIT.     (No.  8678.) 

(Court  of  Civil  Appeals  of  T^aa.    Austin.    Nov. 

1,  1916.    Rehearing  Denied  Dec.  6, 1916.) 

1.  CONTRA0T8  «=9lO(6>— UXU.A'rKBAL  CHABAO- 
TKI. 

Where  defendant  sold  land  to  plaintiff,  as 
a  material  consideration,  agreeing  to  erect  a 
pomping  plant  capable  of  supplvug  sufficient 
water  to  irrigate  the  land,  which  would  have 
materially  and  permanently  increased  its  market 
value  even  though  plaintiff  did  not  use  the  wa- 
ter, such  contract  was  not  onilateral  because  it 
provided  that  plaintiff  sliottld  pay  annually  for 
water  a  certain  amount  per  acre  for  eadi  aere 
of  land  watered,  but  did  not  bind  him  to  use 
any  water  or  to  water  any  land. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  }  80;   Dec.  Dig.  «=>10(5).] 

2.  VSNUB    «=922(1)    —    RsaiDENCK   OF  A  Db- 
FENDANT. 

In  suit  on  a  cause  of  action  Jointly  and  sev- 
erally against  all  defendants,  brought  in  the 
connty  of  a  defendant's  residence,  the  court 
properly  overruled  the  plea  of  privilege  of  other 
defendants  to  be  sued  in  the  county  of  resi- 
dence of  one  of  them. 

[Bid.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  f  38;    Dec.  Dig.  «=922(1).J 

8.  Pasties  4s»2e-^oiiTDCB— Assuhptior   of 

Indebtzdnkss— Suit  bt  Cbeditob. 

If,  for  a  valuable  consideration,  a  party  as- 

cnmes  the  indebtedness  of  another  to  a  third 

party,  the  third  party  may  sue  Us  debtor  and 


he  be  a  stranger  both  to  the  promise  and  to  the 
consideration. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  $S  82-34;   Dec.  Dig.  <8=»26.] 

4.  Appeal  and  Ebbob  «=>877(5)— Habmless 
Ebbob  —  Failube  to  "Find  'AaAiirsT  De- 

FBICDANT. 

In  an  action  for  breach  of  contract  against 
the  original  contractor  and  parties  who  assum- 
ed his  liability,  if  the  jury's  failure  to  find 
against  the  original  contractor  was  an  error  of 
which  plaintiff  might  have  complained,  it  fur- 
nished no  ground  of  complaint  to  the  other  de- 
fendants, where  the  origmal  contractor  pleaded 
over  against  them,  but  they  asked  no  relief 
against  him. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  U  3562^  8068;  Dee.  Dig.  <83> 
877(8).] 

Appeal  from  District  Court  Lampasas 
Counter;   John  D.  Robinson,  Judge. 

Suit  by  W.  B.  Abney  against  P.  Z.  Davia, 
Ingham  S.  Roberts  and  others.  From  a  Judg- 
ment tor  plalntur  against  Roberts  and  the 
others,  except  Davis,  they  appeaL  Judg- 
ment afOrmed. 

John  B.  Warren,  of  Hooston,  for  appel- 
lants. H.  M.  White  and  Matthews  &  Brown- 
ing, all  of  Lampasas,  for  appellee. 

Statement  of  the  Case. 

JENKINS,  J.  This  is  the  second  appeal  of 
this  case.  A  full  statement  of  the  case  will 
be  found  In  our  former  oplnloii  herein  (166 
8.  W.  409-410),  ivhldi  we  here  adopt  with 
this  modification:  Before  the  trial  herein 
api>ellee  filed  an  amended  petition,  in  all 
respects  similar  to  that  referred  to  In  our 
fbnner  statement,  except  he  claimed  as  his 
only  measure  of  damages  the  difference  in 
the  value  of  his  land  as  it  would  have  been 
had  the  contract  set  out  In  our  former  opin- 
ion been  complied  with,  and  its  value  at  the 
time  of  the  trial,  which  he  alleged  to  be 
$3,600. 

Findings  of  Fact 

On  May  21,  1906,  P.  Z.  Davis  conveyed  to 
SMiellee  three  contiguous  tracts  of  laijd  on 
the  Colorado  river,  adjoining  the  Chadwlck 
mill,  then  owned  by  said  Davis  and  operated 
by  watw  power  created  by  a  dam  across 
said  river.  On  the  same  day,  and  as  a  part 
of  tbe  same  tiansactlon,  and  as  a  material 
ooDslderatkm  moving  appellee  to  purchase 
said  land,  appellee  and  Davis  entered  into 
a  written  contract  whldi  Is  fully  set  forth 
In  166  &  W.  409,  and  to  wbldi  reference  la 
bwe  mads  for  all  purposes,  the  main  feature 
ot  which  was  that  Davis  would,  on  or  before 
January  1,  1907,  anet  at  said  dam  a  pump- 
ing' plwt  by  m«an»  of  which  It  was  con- 
templated by  the  parttes  that  about  80  acres 
of  ifsjd  land  would  be  rendered  Irrigabla 
Dkvts  made  some  effort  to  comply  with  said 
contract  during  the  years  1907,  1908,  and 
1909,  but  did  not  succeed  in  doing  sa  In  1909 
app^ee  extended  time  for  compliance  to 
April  1,  1910.     On  July  1,  1911,  Davis  con 
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veyed  the  mill  pr<H>erty  to  B.  F.  Frymele^, 
Sr.,  for  tbe  consideration,  among  other  things, 
that  he  would  fulfill  said  contract  On 
August  8,  1911,  B.  F.  Frymeler,  Sr.,  for  the 
consideration,  among  other  things,  that  they 
would  comply  with  said  contract,  conveyed 
the  mUl  property  to  B.  F,  EVymeler,  Jr.,  and 
Ingham  S.  Roberts.  On  February  21,  1912, 
appellee  filed  suit  against  Davis,  tbe  Fry- 
meiers,  and  Roberts,  to  recover  damages  for 
the  breach  of  said  contract,  which,  as  be- 
fore stated,  be  alleged  to  be  the  difference 
in  the  value  of  said  laud  as  it  would  have 
been  bad  said  contract  been  complied  with 
and  its  value  at  the  time  the  suit  was 
brought  The  jury  returned  a  verdict  against 
appellants  for  $1,000,  which,  under  the  charge 
of  tbe  court,  necessarily  implies  that  said 
contract  was  never  complied  with  by  any  of 
tbe  defendants.  The  evidence  is  sufficient 
to  sustain  such  finding.  Tbe  jury  returned 
no  verdict  against  Davis,  but  the  court  en- 
tered Judgment  as  to  him  that  be  go  hence 
without  day.  This  action  of  tbe  court  is  not 
complained  of  on  this  appeal.  Tbe  appeal  Is 
by  B.  F.  Frymeler,  Sr.,  B.  F.  Frymeler,  Jr„ 
and  Ingham  S.  Roberts. 

Opinion. 

The  brief  of  appellants  contains  15  assign- 
ments of  error,  but  their  contentions  there- 
under may  be  stated  as  follows:  (1)  That 
their  objections  to  the  venue  should  have 
been  sustained;  (2)  that  their  excepUoJOS  to 
tbe  petition  should  have  been  sustained;  and 
(3)  that  tbe  verdict  of  tbe  Jury  la  not  support- 
ed by  tbe  evidence. 

The  contrition  of  appellants  as  to  their 
exceptions  Is  that  the  same  should  have  been 
sustained  because  plaintiff's  measure  of  dam- 
ages, if  any,  as  shown  by  bis  petition,  was 
not  the  difference  In  tbe  value  of  bis  land  by 
reason  of  the  failure  to  erect  the  pumping 
plant,  but  the  difference  in  the  rental  value 
of  the  land  for  tbe  years  that  defendants 
failed  to  comply  with  their  contract.  This 
was  passed  upon  by  us  on  the  former  appeal 
hereof;  and,  after  again  fully  considering 
this  matter,  we  adhere  to  our  former  oplnloa 

The  contention  that  tbe  contract  pleaded 
is  unilateral  was  also  considered  by  oa  on 
the  former  appeal,  and  we  have  not  changed 
our  views  on  this  point 

[1]  The  ground  of  appellants'  contention 
that  the  C(»tract  Is  unilateral  is  that  it  pro- 
vides that  appellee  shall  pay  annually  for 
water  $1.66%  per  acre,  for  each  acre  of  land 
watered  by  him,  but  does  not  bind  Mm  to 
use  any  water,  or  to  water  any  land.  Had 
the  contract  been  merely  to  furnish  water 
to  be  used  by  app^lee  in  Irrigating  Us  land, 
there  would  be  much  force  in  this  ocmtention. 
But  the  main  feature  of  the  contract  was 
that  Davis  would  erect  a  pumping  plant, 
capable  of  supplying  a  sufficient  quantity  <^ 
water  to  make  appellee's  land  irrigable, 
whidb  the  evidence  shows  would  have  ma- 


tolally  and  permanently  Increased  Its  mar^ 
ket  value,  even  though  appellee  might  not 
have  utilized  the  water.  If  he  did  not  choose 
to  farm  bis  land,  be  could  have  sold  it  for 
its  market  value,  as  thus  increased,  by  rea- 
son of  its  having  been  rendered  susceptible 
of  irrigation.  Appellee  did  not  sue  for  dam- 
age to  his  crops  by  reason  of  failure  to  fur- 
nish water,  but  for  the  permanent  injury  to 
bis  land  by  reason  of  the  failure  to  make  It 
irrigable. 

[2,  >]  Tbe  court  did  not  err  in  overruling 
appellants'  plea  of  privilege  to  be  sued  in 
tbe  county  of  tbe  residence  of  one  of  them. 
B.  F.  Frymeler,  Sr.,  resides  in  McLenaan 
county,  and  B.  F.  Frymeler,  Jr.,  and  Ingham 
S.  Roberts  reside  in  Harris  county,  but 
Davis  resides  in  Lampasas  county,  where 
the  suit  was  brought  Appellee's  allegations, 
and  the  evidence  adduced,  show  a  cause  of 
action  Jointly  and  severally  against  all  of 
the  defendants,  in  that  it  was  alleged  and 
shown  that  B.  F.  Frymeler,  Sr.,  as  part  of 
the  consideration  for  the  deed  executed  to 
him  by  Davis,  and  that  B.  F.  Frymeler,  Jr., 
and  Ingham  S.  Rol>erts,  as  a  part  of  the 
consideration  for  the  deed  executed  to  them 
by  Frymeler,  Sr.,  assumed  tbe  obligation  of 
Davis  to  erect  the  pumping  plant  If  A 
is  indebted  to  B.  and  for  a  valuable  cmxsid- 
eration  C.  assumes  such  indebtedness,  B. 
may  sue  A.  and  C.  Jointly,  or  either  of  tliem 
separately,  for  such  debt;  tbe  American  rule 
being  that  one  has  a  cause  of  action  upon  a 
promise  made  for' bis  benefit,  though  be  be 
a  stranger,  both  to  the  promise  and  the  con- 
sideration. Allen  V.  Traylor,  174  S.  W.  924; 
Spann  v.  Cochran,  63  Tex.  242;  tfartln  v. 
Tel.  Co.,  1  Tex.  Civ.  App.  160,  20  S.  W.  862 ; 
Schneider  v.  Roe,  25  S.  W.  59;  Ward  v. 
Ureen,  28  S.  W.  676;  Gay  y.  Pemberton,  44 
S.  W.  401;  Book  Concern  v.  GarsweU,  46 
S.  W.  859. 

It  would  serve  no  useful  purpose  to  dis- 
cuss in  detail  the  evidence  whldi  supports 
the  verdict  and  Judgment  herein,  vnie  «»- 
tract  called  for  pumping  S50  gallons  per 
minute.  One  test  showed  186  and  another 
200  gallons  per  minute,  and  during  the  short 
time  that  water  was  pumped  Into  the  res- 
ervoir the  maximum,  according  to  the  tes- 
timony of  Davis  btmself,  was  250  gallons 
per  minute.  During  the  greater  part -of  the 
time  tbe  dam  and  tbe  pipe  which  Davis  was 
to  furnish  were  washed  out  Appellants  in- 
sist that  tbe  failure  of  the  enterprise  was 
on  account  of  the  leakage  of  the  reservoir 
built  by  appellee.  It  is  true  that  the  reser- 
voir leaked  when  water  was  first  pumped 
into  it  Appellee  offered  to  concrete  It,  but 
Davis  said  that  was  unnecessary,  as  tbe 
sediment  from  the  water  when  tbe  river  was 
up  would  stop  tbe  leakage.  Two  practical 
Irrigation  farmers  in  that  vicinity  tesUfled 
that  such  would  have  beeo  the  case  if  tbe 
water  had  been  pumped  into  tbe  reserrotr. 
It  is  true  that  when  this  suit  was  filed  there 
were  leaks  In  f^e  {dpe  tumlahed  by  aH»eUee. 
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On  a  farmer  occasion  he  had  promptly  mend- 
ed such  leaks,  and  he  testified  that  he  would 
have  done  so  again  had  appellants  been 
ready  to  pump.  It  wonld  have  been  useless 
for  Mm  to  have  done  so  when  there  was 
neither  dam  nor  connecting  pipes. 

[4]  Appellants  insist  that  this  case  should 
be  reversed,  because  the  Jury  did  not  find 
against  Davis.  If  this  was  an  oror  of  whldi 
appellee  might  have  complained,  it  furnishes 
no  ground  of  complaint  to  appellants.  Davis 
pleaded  over  against  them,  and  had  the  ver- 
dict and  Judgment  herein  been  against  him, 
he  might  have  obtained  Judgment  against 
them,  but  they  asked  no  relief  against  him. 
If  it  can  be  said  that  the  verdict  shows  bias 
In  favor  of  Davis,  or  caprice  on  the  part  of 
the  Jury,  this,  in  the  atisence  of  Injury  to 
appellants,  would  be  no  ground  for  reversal. 
Railway  Ca  v.  James,  73  Tex.  19,  20,  10  S. 
W.  741,  15  Am.  St  Rep.  743. 

Finding  no  error  of  record,  the  Jadgment 
of  the  trial  court  Is  affirmed. 

Affirmed. 


BARTON  et  aL  V.  YICKERX  et  aL 
a«o.  7786.) 

(Court  of  OItU  Appeals  of  Texas.     Dallas. 
Dea  2,  1916.) 

1.  SoHoou  AND  School  Distbiots  «=9lll— 
Location  of  BniisiNaa— Appeal. 

Where  the  aggrieved  patrons  of  a  school  dis- 
trict comidained  to  the  school  board,  appealed 
to  the  couQty  superintendent,  then  to  the  state 
superintendent  and  then  to  the  state  board  of 
education,  without  reUef,  tor  relief  against  al- 
leged illegal  action  of  the  hoard  of  trustees,  the 
district  court  had  jurisdiction  to  supervise  the 
acts  of  the  trustees  if  they  abused  their  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  trchools  and 
School  Districts,  Cent.  Dig.  §{  265-208;  Dec. 
Dig.  «=>111.] 

2.  SouooiiB  AND  School  Distbicts  €=>111— 
Location    ob    Buxldinos  —  Injunction  — 

Pl^ADINO — SumCIKNCT. 

A  petition,  showing  that  school  district  trus- 
tees intend  to  spend  unnecessarily  $200  of  school 
funds  in  baying  a  new  sitev  which  would  in- 
convenience a  majority  of  the  patrons,  and 
which  was  not  at  the  population  center,  and 
that  the  trustees  did  not  act  fairly  or  justly,  hut 
tat  their  own  pecuniary  advantage,  makes  suf- 
ficient showing  to  warrant  exercise  of  jnris- 
diction  of  the  court,  by  a  stay  of  proceedings  at 
least 

'  [Ed.  Note. — For  other  cases,  see  Schools  and 
Scfaoti  Districts,  Cent  Dig.  ff  265-268;  Dec. 
Dig.  «S9U1.] 

Appeal  from  District  Conrt;  Henderson 
County ;   John  S.  Prince,  Judge. 

Injunction  by  O.  N.  Barton  and  others 
against  J.  T.  Vickery  and  others,  as  the 
Board  of  Trustees  of  Common  School  Dis- 
trict No.  47V^,  Henderson  County.  Ftom  a 
denial  of  the  writ,  complainants  api>eal.  Re- 
versed and  remanded. 

Miller  ft  Miller,  of  Athens,  for  appellants. 
E.  A.  Landman,  of  Athens,  for  appellees. 


RAINET,  0.  J.  Appellants,  taxpayers  and 
voters  and  patrons  in  common  school  dis- 
trict No.  47%,  Henderson  county,  Tex.,  com- 
plaining of  the  appellees,  constijtutlng  the 
board  of  trustees  of  said  common  school  dls- . 
trlct,  sought  a  writ  of  injunction  to  prevent 
the  bnllding  of  a  schoolhouse  on  a  certain 
location.  Appellants'  petition  for  an  Injunc- 
tion was  presented  to  the  honorable  district 
court  of  said  county  then  In  session,  and, 
coming  on  for  hearing,  the  Judge  held  that: 

"The  district  court  has  no  jurisdiction  to  de- 
termine the  location  of  a  schoolhouse,  under  the 
facts  set  up  in  this  petition,"  and  "that  it  does 
not  appear  that  the  trustees  have  abused  their 
discretion." 

The  injunction  was  denied,  and  this  appeal 
tgikJba  for  review  of  the  court's  action. 

No  facts  seem  to  have  been  Introduced, 
nor  have  the  appellees  filed  any  brief,  and 
the  cause  Is  presented  here  as  to  the  sufQ- 
dency  of  the  petition  for  injunction.  ^The 
petition,  in  effect,  alleges  that  appellants 
first  presented  their  complaint  of  ±he  site 
selected  to  the  board  of  trustees  for  said 
district,  which  was  denied,  whereupon  they 
appealed  to  the  county  superintendent,  who 
held  with  appellants,  when  the  trustees  ap- 
I>ealed  to  the  state  superintendent  of  public 
instruction,  who  reversed  the  decision  of  the 
county  superintendent,  and  the  case  was  then 
carried  to  the  state  board  of  education, 
which  sustained  the  state  superintendent 
denj-lng  the  complaint  The  petition  further 
alleges  that  the  cite  selected  by  the  trus- 
tees for  the  location  of  the  schoolhouse  Is 
in  the  northwestern  portion  of  said  district, 
and  from  one-hnlf  to  three-fourths  of  a  mile 
from  the  north  boimdary  Une,  which  is  far 
removed  from  the  center  of  population  of 
said  district,  compelling  some  of  the  scholars 
to  walk  from  3  to  3%  miles,  and  would 
cost  $200,  while. a  site  near  the  center  of 
population  could  he  procured  without  cost 
to  the  trustees,  and  be  more  convenient  to 
a  majority  of  the  popUs;  that  appellants 
were  informed  that  the  trustees  intended  to 
discontinue  the  school  at  the  present  site, 
situated  about  the  middle  of  the  district 
north  and  south,  but  about  one-half  mile 
from  the  eastern  boundary  line,  and  locate  It 
at  Opelika,  a  small  village  which  Is  located' 
in  the  northwestern  portion  of  said  district 
and  about  8%  miles  from  the  southern 
boundary  line,  when  they  Immediately  secur- 
ed a  petition  signed  by  a  majority  of  the 
patrons  of  said  school,  taxpayers,  and  vot- 
ers, to  locate  it  at  Lutricfc;  and  presented  It 
to  the  trustees  with  the  result  as  above 
stated.    It  Is  further  alleged  that: 

"Plaintiffs  show  to  the  court  that  the  north 
porticm  of  said  school  district  Na  47%  is  in 
the  Bottoms,  and  that  no  people  are  living  along 
the  north  hne,  and  that  the  citizens  and  residenu 
Uve  about  one-half  mile  south  of  the  north  line 
of  said  scliooi  district  and  hence  the  center  of 
the  population  of  said  school  district  is  at  the 
Lutnck  site.  Plaintiffs  further  show  to  the 
court  that  they  have  exhausted  all  of  the  rem- 
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ediea  famished  them  by  the  school  Unra  of  Tex- 
as, that  they  have  complied  strictly  with  all  of 
the  reqairements  of  the  state  school  law,  and 
that  their  rights  have  been  denied  them.  Plain- 
tiffs farther  show  to  the  court  that  it  will  be  to 
the  best  interests  of  all  the  patrons  and  pupils 
of  said  school  district  No.  47^  to  erect  a  school 
bailding  and  conduct  a  school  on  the  tract  of 
land  herein  described  and  known  as  the  Latrick 
tract;  that  the  lot  selected  by  the  plaintiffs, 
and  which  they  here  now  tender  deed  to  said 
school  district  No.  47^,  and  known  as  the 
Iiutrick  tract  is  near  the  center  of  said  school 
district,  and  i.<i  the  center  of  the  population  and 
of  tbe  district,  and  said  Lutrick  tract  is  easy 
and  accessible  to  all  the  pupils  of  said  district ; 
tiiat  the  lot  or  site  selected  by  the  defendants 
is  entirely  out  of  reach  of  a  majority  of  the 
pupils  and  patrons  of  said  district,  and  that  it 
win  be  unjust  and  unfair  to  the  patrons  of  said 
district  to  be  burdened  with  taxes  for  the  erec- 
tion of  said  school  building  and  the  maintenance 
of  the  school  while  they  an  deprived  of  all  the 
benefit  that  would  naturally  accrue  therefr(«i; 
and  that  said  Lutrick  site  will  be  convenient  to 
a  majority  of  the  patrons  and  pupils  of  said 
district.  Furthermore,  this  condition  would  de- 
stroy '  the  scho<rf  spirit  of  this  community,  ajid 

■"     of   the 
:  at- 

„    __  _      ,  from 

same'.'tibat  it  will  be  Impossilfte  for  a  lar^e 
number  of  the  pupils  of  saia  common  school  dis- 
trict No.  47^  to  attend  any  school  at  all,  and 
thereby  be  deprived  of  the  benefits  of  a  free 
school  education,  or,  In  any  event,  it  would  be 
impossible  for  a  great  number  of  the  i^atrons 
and  pupils  of  said  district  to  comply  with  the 
compulsory  education  law  of  this  state,  if  said 
building  u  located  and  school  maintained  on 
either  of  the  lota  proposed  by  the  defendants; 
that  the  defendants,  to*  trasteea  herein,  are  act> 
ing  arbitrarily  in  this  matter,  and  are  not  ex- 
ercising anv  discretion,  but  on  the  contrary, 
they  are  arbitrarily  and  ruthlessly  disregarding 
the  rights  of  these  plaintiffs  and  the  pupils  who 
desire  to  attend  said  school ;  that  the  defendant 
trustees  own  real  estate  at  or  near  each  of  the 
sites  proposed  by  them,  and  they  are  undertak- 
ing to  use  the  power  of  their  office  as  trustees 
to  enhance  the  value  of  said  real  estate^  in 
absolute  disregard  for  the  educational  inters 
ests  of  said  common  school  district  No.  47^ ; 
that  the  defendant  J.  T.  Vickery  is  a  merchant 
and  operates  a  general  store  at  Opelika.  which 
said  store  is  near  the  site  proposed  by  the  said 
defendants,  and  it  is  his  purpose  to  use  the  office 
of  school  trustee  for  bis  own  private  gain  by 
building  up  a  better  trade  for  hia  store,  and 
not  to  upbuild  the  school  interests  of  the  dis- 
trict he  represents;  that  the  acts  of  the  trus- 
tees herein  are  simply  an  outrage,  and  a  viola- 
tion of  their  duty  to  the  public  or  said  school 
district,  and  that  their  acts  herein  are  unjust, 
unfair,  and  arbitrary,  and  without  anv  discre- 
tion whatever,  and  without  any  regard  for  the 
plaintiffs'  rights;  that  the  Opelika  lot  is  out 
of  reach  of  all  the  pupils  of  the  said  district 
except  a  very  few.  Plaintiffs  farther  show  that 
the  defendants,  as  trustees  of  said  common 
school  district  No.  47%,  are  about,  and  threat- 
ening, to  locate  said  school  building  and  school 
open  the  tract  of  ground  called  herein  the  John 
HattMi. tract,  and  they  are  domanding  of  eaid 
'superintendent  of  instruction  of  Henderson 
county,  Tex,  to  issue  a  permit  tar  fba  building 


of  said  building  to  awrove  voncber  for  the  pur- 
chase ot  said  Hatton  lot  and  all  vouchers  neces- 
sary for  the  carrying  out  of  thar  purchase  to 
locate  said  sdioal  boudlng  mion  the  Hatton  lot; 
and  plaintiffs  charge  that  if  defendants  herein 
are  permitted  to  establish  said  school  npom 
said  tract  of  ground,  they,  as  patrons  of  said 
school  and  the  pupils  thereof  ana  the  community 
in  which  said  school  Is  maintained,  to  wit,  dis- 
trict No.  47%,  will  suffer  irreparable  loss  and 
injury,  unless  plaintiffs  be  granted  an  injunctiaa 
herein,  restraining  the  defendants  fnun  par- 
chasing  said  Hatton  lot  and  from  iwfciwp  con- 
tract, or  contracts,  for  the  erection  of  said 
school  buildine  at  any  other  place  than  the 
lot  herein  called  tlie  Lutridc  lot.  Plaintiffs 
say  that  they  have  no  adequate  remedy  at  law, 
and  thus  they  pray  an  wder  be  gnated,  re- 
straining the  acts  of  the  defendants  as  afore- 
said. PlaintiCEB  diarge  that  if  the  defendants 
are  not  restrained,  tneir  loss  and  injury  will 
be  irreparable." 

[1]  Tbe  appellant  bavlng  petitioned  tor 
relief  through  all  the  school  anthoritles  as 
provided,  tbe  district  ooort  had  Jurisdiction 
to  supervise  tbe  action  of  the  school  trostees 
of  a  common  school  district  when  they  abas- 
ed their  discretion  and  failed  to  act  in  re- 
gard! to  tbe  best  Interests  of  the  school  dis- 
trict In  Caswell  v.  Fundenbetger,  47  Tex. 
Civ.  App.  456,  105  S.  W.  1017,  It  Is  said: 

"We  think  that  it  was  the  intention  of  the 
sdiool  laws  to  place  such  matters  primarily  im- 
der  the  control  of  the  school  authorities,  subject, 
of  oourset  to  the  final  ocmtrol  of  the  courts  in  a 
proiier  case"  (citing  Nanoe  y.  Johnson,  84  Tex. 
401, 19  S.  W.  659). 

[2]  Then  does  tbe  act  of  the  trustees  as 
alleged  by  the  petition  show  such  a  want 
of  discretion  and  such  disregard  for  the  in- 
terests of  the  patrons  of  the  school  as  to 
warrant  the  supervision  of  the  district  coaK7 
We  think  so.  It  shows  their  intention  to 
spend  unnecessarily  $200  of  the  school  mon- 
ey in  buying  a  new  site  on  which  to  erect 
a  school  bnlldin;,  which  would  Inconvenience 
a  majority  of  tbe  patrons,  and  whl<di  Is  not 
In  the  center  of  the  pt^nlation,  and  that  tbe 
trostees  were  not  acting  fairly  and  Justly, 
and  that  they  were  acting  from  mercenary 
motives,  In  that  some  had  land  that  would 
be  benefited  by  tbe  selection  of  the  site 
proposed  and  one  of  them,  being  in  the  mer- 
cantile business,  woold  profit  thereby,  which. 
If  true,  shows  a  spirit  that  should  not  be 
Indulged,  and  prevents  nnbiaaed  actioa  bj 
one  holding  a  trnst  capacity. 

The  court  should,  at  least,  have  stayed 
proceedings  until  tbe  defendants  could  have 
been  notified  and  the  facts  heard,  and.  If 
sustained,  the  Injunction  should  have 
granted. 

The  judgment  la  reversed,  and  cause 
manded. 
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HERRING  rt  nx.  t.  HERRING.    (No.  7840.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Dec. 

2,  1916.) 

1.  Appkai.  aitd  Bbbob  «a>1039(2>— Habkuhw 
Errob. 

Where  a  petition  in  mit  on  a  written  con- 
tract and  to  foredoee  a  mechanic's  lira  was  filed 
in  the  district  coart  and  defendant  cited  to  ap- 
pear therein,  and  jadfrment  by  default  was  ren- 
dered, the  fact  that  the  petinon  was  addressed 
to  the  Judge  of  the  county  conrt  and  filed  therein 
and  was  later  withdrawn  to  be  filed  in  the  dis- 
trict coort  was  a  mere  irregularity,  and  not  re- 
yersible  error. 

[Ed.  Note. — For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  S  4075;  Dec.  Dig.  «=>1039(2).] 

2.  Mechanics'  Liens  «s»271(10)  —  Aonon  to 
FoBECiosE— Petition. 

A  petition  to  foreclose  a  mechanic's  Hen  bas- 
ed on  a  note  mentioning  a  contract  for  mechan- 
ic's lien  tor  labor  to  be  performed  and  improve- 
ments  to  be  made,  which  failed  to  allege  that 
the  labor  had  been  performed  and  Improvements 
made  as  contracted  for,  was  defective. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  6(H;  Dec.  Dig.  «S=3271(10).l 

8.  Mechanics'  Liens  «s»291(2)  —  Action  to 

FOBECI,OSE— DEFAUIT  jDDOlfBNT— iEVIDENCE. 

Awarding  default  judgment,  in  action  to  fore- 
close a  mechanic's  lien  based  on  a  note  mention- 
ing a  contract  for  mechanic's  hen  for  labor  and 
material  and  improvements  made,  was  improper, 
where  the  mechanic's  lien  referred  to  was  not 
introduced  In  evidence,  and  there  was  no  evi- 
dence that  material  was  furnished  or  improve- 
ments were  made  as  contracted  for. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cant  Dig.  t  600;  Dec  Dig.  «=»291(2).] 

Error  frran  District  Court,  Limestone 
County ;  C.  S.  Bradley,  Special  Judge. 

Action  by  Mrs.  V.  Z.  Herring  against  Levi 
Herring  and  wife.  Judgment  for  plaintiff, 
and  defendants  brings  error.  Reversed  and 
remanded. 

O.  D.  Spann,  of  Glen  Rose,  for  plaintiffs 
In  error. 

RAINBX,  C.  J.  Defendant  In  error  sned 
plaintiffs  In  error  on  a  written  contract  and 
to  foreclose  a  mechanic's  lien  on  a  certain 
bouse  and  lot  for  tbe  sum  of  $407.93.  Plain- 
tiffs in  error,  although  duly  cited,  did  not 
answer,  and  Judgment  by  default  was  ren- 
dered against  tbem  for  said  sum  and  a  fore- 
closure of  the  mechanic's  lien.  Plaintiffs  in 
error  sued  out  a  writ  of  error,  and  the  case 
is  here  fOr  review. 

From  the  agreed  statement  of  facts  found 
in  the  record  it  appears  that  on  the  trial  of 
the  case  the  only  evidence  Introduced  and 
ui>on  which  a  judgment  was  based  Is  the 
written  contract  sned  on,  which  is  as  follows: 
"$450.00.         Glen  Rose,  Texas,  Jan.  10, 1912. 

"On  the  Ist  day  of  November,  1912,  we  prom- 
ise to  pay  to  the  order  of  I.  H.  Herring  the  sum 
of  four  hundred  fifty  and  no/lOO  dollars  for 
value  received,  with  interest  at  the  rate  of  10 
per  cent  per  annum  from  data  Said  four  hun- 
dred fifty  and  no/100  dollars  to  be  paid  in 
monthly  installments  of  twenty  and  no/IOO  dol- 
lars each,  save  and  except  the  last  installment, 
which  shall  be  in  the  sum  of  two  hundred  seven- 


ty and  noAOO  dollani;  said  monthly  install- 
ments to  be  due  and  payable  February  16.  1912, 
and  each  month  thereafter,  except  the  last  in- 
stallment, which  is  due  and  payable  on  Novem- 
ber 1,  1912,  both  principal  and  interest  is  pay- 
able at  Mexia,  Tex.  Failure  to  pay  these  notes 
or  any  installment  of  interest  thereon  when  due 
shall  at  the  option  of  the  holder  mature  these 
notes  and  each  of  them  and  all  other  notes  this 
day  given  by  Levi  Herring  and  wife,  G.  B.  Her- 
ring, to  said  I.  H.  Herring,  and  the  holder  there- 
of may  in  such  event  proceed  to  collect  the  same 
in  the  manner  as  if  the  full  time  period  in  said 
notes  have  expired.  It  ia  hereby  expressly  agreed 
and  understood  that  these  notes  are  given  in 
part  payment  for  labor  and  material  to  be  {Mr- 
formed  and  improvements  to  be  made  upon  the 
following  described  property,  situated  la  the 
town  of  Glen  Rose,  Somervell  county,  Tex.,  be- 
ing block  No.  21  as  appears  from  the  official  map 
and  plot  of  the  said  town  of  Glen  Rose,  of  record 
in  Book  2  at  page  71  of  the  Deed  Records  of 
Somervell  county,  Tex.,  under  contract  of  even 
date  herewith  between  Levi  Herring,  parte  of 
the  first  part  and  J.  M.  Simpson,  party  of  the 
second  part  and  for  the  payment  hereof,  togeth- 
er with  all  interest  according  to  the  tenor  here- 
of, a  mechanic's,  materials,  laborer's  and  contrac- 
tor's lien  ia  retained  in  said  written  contract 
and  is  hereby  acknowledged.  In  case  these  notes 
or  either  of  them  is  placed  in  the  bands  of  an 
attorney  for  collection,  or  suit  is  brought  on 
same,  we  promise  to  pay  10  per  cent,  additional 
on  the  amount  of  principal  then  due  as  attor- 
ney's fees.  [Signedl    Levi  Herring. 

"G.  B.  Herring." 

Said  Instmment  showing  credits  on  the 
txick  thereof,  to  the  effect  that  the  first  three 
of  the  monthly  Installments  of  $20  each, 
amounting  to  the  sum  of  $00  had  been  paid, 
together  with  all  Interest  due  ap<m  said  note 
up  to  the  31st  day  of  December,  1913. 

[1  ]  The  first  assignment  of  error  complains 
that  the  petition  is  defective  and  is  not  suf- 
ficient to  warrant  the  judgment  by  default 
(1)  'That  the  same  shows  it  to  have  been  pre- 
sented in  and  to  the  county  court  of  Lime- 
stone county,  Tex.,  and  is  addressed  to  the 
judge  of  said  conrt."  The  petition  Is  so  ad- 
dressed and  shows  that  It  was  filed  in  the 
county  court,  but  was  withdrawn  and  filed 
in  the  district  court,  and  the  citation  shows 
that  plaintiffs  In  error  were  dted  to  appear 
in  the  district  court  where  judgment  by  de- 
fault was  rendered.  This  is  but  a  mere  ir- 
regularity, but  not  such  an  error  as  to  cause 
a  reversal.  (2)  The  next  objection  Is  that^ 
it  falls  to  show  the  existence  of  any  mechan- 
ic's lien  In  favor  of  plaintiff  in  any  other 
person,  and  that  no  proi>er  steps  were  taken 
to  create  a  mechanic's  Uen  of  any  Und  that 
warranted  a  judgment  by  default 

[I]  Under  this  assignment  the  proposition 
is  sahmltted  that  the  written  Instrument 
upon  which  the  suit  Is  based  merely  men* 
tlons  a  contract  between  Levi  Herring  and 
one  J.  M.  Slmpscm  for  a  mechanic's  Hen  for 
labor  and  material  to  be  performed  and  Im- 
provements to  be  made  (on  certain  described 
property)  whldl  is  recorded  in  Somervell 
county,  and  there  la  no  allegation  of  the 
consummation  of  a  contract  for  said  Uen. 
In  the  respects  stated  we  are  of  the  opinion 
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the  petltioii  is  defective;  for  It  falls  to  al- 
lege that  the  labor  had  been  performed  and 
the  improrements  made  ae  contracted  for. 

[3]  The  second  assignment  of  error  cchu- 
plalns: 

"That  the  evidence  upon  which  said  Judgment 
was  predicated  was  wholly  insufficient  to  support 
a  judgment  by  default,  and  to  foreclose  a  lien 
upon  the  real  estate  described  herein." 

The  Instrument  shows  npon  its  face,  which 
Is  all  the  evidence  introduced,  that  it  was 
given  in  part  payment  "for  labor  and  material 
to  be  performed  and  Improvements  to  be 
made"  upon  certain  real  estate,  describing  it, 
under  contract  between  Levi  Herring  and  one 
J.  M.  Simpson,  and  for  which  a  mechanic's 
lien  was  retained  and  acknowledged.  This 
mechanic's  Uen  contract  was  not  Introduced 
in  evidence ;  nor  was  there  any  evidence  that 
any  material  was  ever  furnished  or  any  im- 
provements ever  made  by  said  Simpson  or 
any  one  else.  This  evidence  should  have  been 
produced  before  defendant  in  error  was  enti- 
tled to  recover,  and,  not  having  been  intro- 
duced, defendant  in  error  was  not  entitled  to 
recover. 

Therefore  the  Judgment  Is  reversed,  and 
cause  is  remanded. 


ATER  v.  ROTAN  GROCERY  CO.    (No.  5667.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Nov. 
1,  1016.    Rehearing  Denied  Dec.  13,  1016.) 

1.  Bnxs  AND  Notes  <S=3375— Issue  of  Stock 
FOR  Note  —  CoNsxiTimoN  —  Holder  fob 
Valde. 

Under  Const,  art.  12,  |  6,  providing  that  no 
corporation  shall  issue  stock  or  bonds  except  for 
money  paid,  labor  done,  or  property  actually 
received,  and  all  fictitious  increase  of  stock  or  in- 
debtedness shall  be  void,  a  note  given  in  payment 
for  increased  stock  was  void  even  in  the  bands 
of  an  innocent  purchaser  for  value  before  ma- 
turity and  without  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  e71-«81;  Dec.  Dig.  «=» 
375.] 

2.  Bnxs  AND  Notes  <8=3537(1)— Dibkoted  Tsb- 
DiCT— CoNFLiCTiNO  Evidence. 

In  an  action  on  a  note,  where  the  evidence 
was  conflicting  on  the  issue  of  whether  the  note 
was  given  for  stock  in  a  corporation,  it  was  er- 
ror to  peremptorily  instruct  a  verdict  for  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  1862,  1871-1875,  1801- 
1893;    Dec.  Dig.  <S=9537(1).] 

Appeal  from  District  Court,  Bell  (Toiinty; 
John  D.  Robinson,  Judge. 

Snit  by  the  Rotan  Grocery  Company 
against  J.  M.  Ater.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

A.  W.  Gibson  and  Lewis  H.  Jones,  both 
of  Rogers,  for  appellant.  Hair  &  Woodward, 
of  Temple,  and  J.  D.  Williamson,  of  Waco, 
for  appellee. 


RICiE,  J.  This  suit  was  brought  by  appel- 
lee against  appellant  to  enforce  the  collect 
tion  of  a  promissory  note  for  $1,300  executed 
by  him  (m  the  2eth  day  of  December,  1012, 
due  December  1,  1016,  payable  to  the  order 
of  the  J.  A.  (^peland  Mercantile  Company 
(a  corporation),  and  bearing  Interest  at  the 
rate  of  10  per  cent,  per  annum  from  date 
until  paid,  with  usual  attorney's  fees  clause. 
It  was  alleged  by  plalntifT  that  after  the  ex- 
ecution and  delivery  of  the  note,  and  before 
maturity  thereof,  for  a  valuable  considera- 
tioD,  the  same  was  transferred  and  delivered 
by  the  mercantile  company  to  it,  by  reason 
of  which  it  became  the  holder  thereof  for 
value,  praying  for  Judgment  thereon. 

Appellant  answered,  alleging  that  the  note 
so  executed  was  void  on  account  of  the  fact 
that  It  was  executed  tor  stock  in  the  J.  A. 
Copeland  Iliercantile  Company,  a  oorpota- 
tlon. 

Appellee  by  supplemental  petition  pleaded 
that  It  was  an  Innocent  purchaser  before  jna- 
turity  for  value,  and  that  the  note  in  ques- 
tion was  not  given  for  new  stock  to  be  Is- 
sued at  the  time  of  ttie  Increased  capital 
stock  of  the  corporation,  but  that  at  the 
time  of  the  execution  of  said  note  the  appel- 
lant received  stock  In  the  then  existing  cor- 
poration, which  had  been  fully  paid  for. 

The  case  was  tried  by  a  Jury,  the  court 
peremptorily  directing  a  verdict  In  behalf  of 
appellee,  from  which  this  appeal  is  prosecuted. 

But  one  assignment  is  presented,  which 
urges  that  the  court  erred  in  directing  a 
verdict  for  appellee,  because  the  evidence  ad- 
duced upon  the  trial  of  this  case  was  con- 
flicting as  to  whether  the  Copeland  Mercan- 
tile Company  Issued  its  Increased  capital 
stock  In  exchange  for  the  note  sued  upon,  or 
that  the  consideration  for  such  note  was  cap- 
ital stock  previously  owned  by  J.  A.  Cope- 
land and  A.  A.  Gunn,  and  which  had  lieen 
fully  paid  for;  and  the  evidence  is  also  con- 
flicting as  to  whether  or  not,  at  the  time 
the  note  sued  upon  was  -transferred  by  the 
Copeland  Mercantile  Company  to  plaintiff. 
Its  officers  and  agents  knew  that  the  con- 
sideration for  this  note  was  increased  capital 
etock  of  said  mercantile  company  theretofore 
Issued  and  delivered  to  this  defendant,  con- 
tending that  both  of  these  issues  should  have 
been  submitted  to  the  Jury  under  proper  in- 
structions from  the  court. 

It  Is  elementary  that,  whenever  the  evi- 
dence is  conflicting  upon  a  material  issue. 
It  becomes  the  duty  of  the  court  to  submit 
sudi  issue  for  the  consideration  of  the  jury ; 
and  to  direct  a  veirdlct,  under  such  circum- 
stances, is  error.  See  Johnston  et  aL  v. 
Drought,  22  S.  W.  200;  Waters-Fierce  Oil 
Co.  V.  State,  10  Tex.  C!lv.  App.  1,  44  S.  W. 
936;  Heatherly  v.  Little,  40  S.  W.  445;  Har- 
ris V.  Hlgden,  41  S.  W.  412;  Bonn  v.  G.,  H. 
&  S.  A.  R.  Co.,  82  S.  W.  808;  Hicks  v.  Arm- 
strong, 142  S.  W.  1195 ;  Cement  Co.  v.  Kezer, 
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174  S.  W.  eat;  Hodge  t.  Toyah  Valley  Irr. 
Co.,  174  S.  W.  334. 

[1]  Without  discussing  the  OTldeooe  in  de- 
tail, we  are  of  opinion  that  it  was  conflict- 
ing upon  the  main  issue  presented  by  the 
pleadings,  to  wit,  as  to  whether  the  note  In 
Question  was  given  in  payment  for  increased 
Btdck  issued  by  the  Copeland  Mercantile 
Company.  If  so,  then  the  note,  as  well  as 
the  stock,  was  absolutely  void  under  article 
12,  §  6,  of  our  state  Constitution,  which  is  as 
folloY^s: 

"No  corporation  shall  issue  stock  or  bonds, 
except  for  money  paid,  labor  done  or  property 
actually  received,  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

In  discussing  the  validity  of  a  note  given 
for  stock  in  a  corporation,  in  Commonwealth 
Bonding  &  Casualty  Insurance  Co.  v.  Curry, 
183  S.  "W.  4,  Mr.  Justice  Hall  says: 

"If  it  was  understood  that  the  note  was  taken 
in  payment  for  the  stock,  both  the  note  and  the 
stock  are  clearly  void,  under  the  Constitution" — 
citing  Mason  v.  Bank  156  S.  W.  366,  and  Stur- 
devant  v.  Falvey,  176  S.  W.  908;  San  Antonio 
Irrigation  Co.  v.  Beutschmann,  102  Tex.  201, 
105  S.  W.  486,  114  S.  W.  1174. 

And  this,  we  think  would  be  true  notwltb- 
standing  the  fact  that  appellee  was  an  inno- 
cent purchaser  before  maturity  for  value, 
without  notice.  See  Insurance  Co.  v.  Smyer, 
183  S.  W.  825;  Jones  v.  Abemathy,  174  S. 
W.  682,  and  cases  there  dted.  See,  also. 
Gilder  V.  Heame,  79  Tex.  120,  14  S.  W.  1031 ; 
8  Cyc.  46;  3  RnUng  Case  Law,  p.  1017,  {  226. 
The  same  rule  is  announced  in  Bank  v.  Fal- 
vey, 175  S.  W.  833.  See,  also,  JefCerson  v. 
Hewitt,  103  Cal.  624,  37  Pac.  638;  1  Daniel 
on  Negotiable  Instruments  (6tb  ESd.)  U  197, 
196,  and  807. 

[2]  Because  in  our  Judgment  the  evidence 
was  conflicting  upon  the  Issues  presented  by 
the  pleadings,  it  was  improper  for  the  court 
to  peremptorily  instruct  a  verdict  in  behalf 
of  appellee.  It  therefore  becomes  our  duty 
to  reverse  the  judgment  and  remand  the 
case  for  another  trial,  which  la  accordingly 
done. 

Beversed  and  remanded. 


JONES  T.  BABTLBOrr  et  aL    (No.  7686.) 

(Court  of  ClvU  Appeals  of  Texas.     Dallas. 

Oct  28,  1916.     Rehearing  Denied 

Dec  16,  1916.) 

1.  Apfkai,  and  Ebbob  «s»1011(1)  —  Soopb — 
Coitmcmsa  Evidkkob. 

The  finding  of  the  trial  court  uiwn  a  direct 
conflict  in  the  evidence  is  binding  upon  the 
court  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3983-3988;  Dec.  Dig.  <S=9 
1011(1).] 

2.  EJivoBCB  «=9327— FoKEiow  Divohck— PtJix 
Farh  asd  CBinrr— C0L1.ATBBAL  Attack. 

Id  spite  of  Cimst  U.  S.  art  4,  1 1,  as  to  full 
faith  and  credit,  a  decree  ot  divorce  in  one  state 
may  be  attacked  in  the  courts  of  another,   if 


[Ed 
•Dig. 


pleaded  ot  presented  dteiein,  by  a  sfiowing  that 
the  court  which  rendered  it  had  no  jurisdiction. 
Id.  Note.— For  other  cases,  see  Divorce,  Cent 
g.  K  831-«34;    Dec.  Dig.  <8=>S27.] 

3.  EXECtrroRs  and  Adicinistbatobs  ^s»178— 

AXLOWANCES  TO   WIDOW. 

The  reasonableness  of  allowances  to  the  wid- 
ow from  the  estate  of  the  deceased  husband  is 
not  affected  by  the  question  whether  the  estate 
will  ever  be  sufficient  to  pay  them. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  667,  668; 
Dec  Dig.  e=3l78.] 

4.  EXKOVTOBS  AND  Aduinistratobs  4=s>194(6) 
—Allowance  to  Widow— Intebest— When 
TO  BE  Taxed. 

Where  the  husband  had  secured  a  decree  of 
divorce  in  another  state,  on  published  notice 
without  sufficiently  establishing  residence,  and 
on  his  death  had  made  bis  mother  independent 
executrix  of  the  estate,  and  the  former  wife 
sued  for  her  allowance,  daisiinK  the  decree  void, 
and  it  was  adjudged  to  be  void,  she  should  not 
be  allowed  interest  as  a  oersonal  judgment 
against  the  executrix,  since  the  executrix  could 
not  legally  have  paid  her  an  allowance,  or  de- 
termined whether  she  was  entitled  to  it,  since 
that  depended  on  the  validity  of  the  divorce 
decree. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  721 ;  Dec  Dig. 
e=>194(6).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  Kenneth  Foree,  Judge. 

Suit  by  Bettie  Bartlett  and  another  against 
Juliette  A.  Jones,  individually  and  as  Inde- 
pendent executrix  of  the  estate  of  Charlie 
Jones,  deceased.  Decree  for  complainants, 
and  defendant  appeals.  Reformed  and  af- 
firmed. 

A.  H.  Mount,  of  Dallas,  and  Sherrlll  & 
Stames  and  J.  P.  Tatea,  all  of  Greenville,  for 
appellant  Lee  R.  Stroud,  of  Kaufman,  and 
T.  B.  Rldgell,  of  Rockwell,  for  appellees. 

BA8BUBT,  J.  This  suit  originated  In 
Rockwall  county,  but  by  agreement  of  the 
parties  the  venue  was  changed  to  Dallas 
county.  The  suit  is  by  Bettie  Bartlett,  ap- 
pellee, formerly  Bettie  Jones,  widow  of  Char- 
lie Jones,  deceased,  against  Juliette  A.  Jones, 
appellant,  mother  of  Charlie  Jones,  individ- 
ually and  as  Independent  executrix  at  the 
estate  of  said  Charlie  Jones.  The  purpose 
of  the  suit  is  to  fix  and  set  aside  to  Bettie 
Bartlett,  aiq[>elleek  as  the  widow  of  Charlie 
Jones,  reasonable  allowances  In  lieu  of  the 
spedflc  statutory  exemptions  not  found 
among  the  effects  of  her  deceased  husband, 
and  to  establish  the  amount  ao  ascertained  as 
an  equitable  lien  against  certain  lands  in- 
herited by  appellant, from  said  Charlie  Jones 
by  the  will  of  the  latter,  subject  to  the  superi- 
or life  estate  of  appellant  therdn.  Due  to 
the  fact  that  by  Charlie  Jones'  will  be  ap- 
pointed his  mother  independent  executrix 
of  his  estate,  the  suit  is  cognizable  in  the 
district  court 

At  the  trial  the  following  undisputed  facta 
in  substance  were  adduced:  Charlie  Jones 
and  Bettie  Browning  were  married  in  Rock- 
wall county,  Tex,,  February  5, 1911,    A  separa- 
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tlon  occurred  either  In  July  or  Aagnstottha 
same  year,  Bettle  returning  to  her  parents. 
From  the  day  of  their  marriage  until  the  sub- 
sequent separation  they  lived  at  the  home  of 
Jones'  mother  In  RockwaU  county.  On  April 
11,  1912,  on  the  petition  of  Jones,  he  secured 
divorce  from  his  wife  in  the  district  court  of 
Murray  county,  Oltl.  The  suit  was  based 
upon  citation  by  publication.  By  the  laws 
of  Oklahoma  the  plaintiff  in  an  action  for 
divorce  must  have  been  an  actual  resident  In 
good  faith  of  the  state  for  one  year  next  pre- 
ceding the  filing  of  the  petition  and  a  resi- 
dent of  the  county  at  the  time  of  such  filing. 
From  the  time  of  the  marriage  and  the  entry 
of  the  decree  divorcing  the  parties,  Bettle 
Bartlett,  appeUee,  was  a  citizen  of  RockwaU 
county,  Tex.,  and  continuously  during  said 
period  resided  therein.  On  March  9,  1913, 
Jones  died  testate  In  Rockwall  county,  Tex. 
By  his  will  he  devised  his  entire  estate,  after 
payment  of  his  debts  and  the  cost  of  a  monu- 
ment to  mark  bis  resting  place,  wholly  to  his 
mother,  Juliette  A.  Jones,  appellant,  naming 
her  independent  executrix.  The  will  was 
probated,  and  appellant  acquired  the  appoint- 
ment as  executrix  and  took  possession  of 
bis  estate,  and  denied  any  Interest  therein 
to  Bettle  Bartlett,  appellee.  Jones'  interest 
in  the  lands  so  devised  to  his  mother  was  an 
undivided  one-fourth  Interest  in  remainder 
in  the  estate  of  his  deceased  father  In  ap- 
proximately 567  acres  of  land,  a  life  estate 
therein  having  been  by  Jones'  father  devised 
to  the  latter's  wife,  remainder  to  his  four 
children.  After  the  death  of  Ctuirlie  Jones, 
and  before  commencement  of  the  instant 
suit,  Bettle  married  0.  C.  Bartlett,  her  pres- 
ent husband. 

[1]  There  was  a  conflict  in  the  evidence  on 
trial  of  the  case  on  the  issue  of  whrther 
Charlie  Jones  was  a  citizen  of  Murray  coun- 
ty, Okl.,  or  of  RockwaU  county,  Tex.  The 
evidence  of  appellant  tended  to  show  that 
Jones  took  np  his  residence  In  Murray  county, 
Okl.,  in  the  year  1910,  and  continued  to  re- 
side there  until  the  granting  of  the  divorce. 
His  stay  in  Texas,  including  the  period  from 
the  time  of  his  marriage  in  February,  1911, 
to  the  separation  In  the  fbllowlng  August, 
was  claimed  as  temporary  visits.  The  testi- 
niony  of  appellee  tended  to  show  that  Jones 
had  at  all  times  beeia  a  citlzei  of  Rockwall 
connty,  Tex.,  and  that  his  stay  In  (Alahoma 
preceding  his  marriage  was  for  his  health, 
and  that  his  stay  after  the  separation  was  for 
the  purpose  of  securing  the  divorce  in  order 
to  avoid  his  marital  obligations.  Appellant 
adduced  testimony  tending  to  show  that  appel- 
lee received  actnal  notice  of  the  citation  by 
publication,  and  appellee  that  she  did  not 
The  court,  by  its  Judgment,  found  all  con- 
flicting issues  of  fact  in  favor  of  appellee. 
There  is  evidence  to  support  the  finding,  and 
accordingly  we  are  bound  thereby.  Upon  the 
evidence  adduced  the  trial  court  held  the 
Oklahoma  divorce  decree  void  as.  to  appellee. 


fixed  tbe  appellee's  allowances  at  $6,000,  and 
declared  the  same  an  equitable  lien  against 
the  lands  inherited  by  appellant  from  her 
son,  Charlie  Jones,  subject  to  appellant's 
superior  life  estate,  and  ordered  same  sold. 
The  court  also  rendered  Judgment  against 
appellant  Individually  for  interest  on  the 
amount  of  the  allowances  from  the  date  of 
her  denial  of  appellee's  right  thereto  to  the 
date  of  Judgment,  amounting  to  $481.  From 
the  Judgment  outlined,  this  api)eal  is  taken. 

Counsel  on  both  sides  have,  with  great 
care  and  much  particularity,  briefed  the 
issues  raised  in  the  court  below.  For  the 
sake  of  brevity,  however,  we  refrain  from 
cansidering  the  propositions  and  counter 
propositions  seriatim,  but  will  ccmflne  our- 
selves to  the  Issues  as  such. 

[2]  The  important  and  controlling  ques- 
tion arises  over  the  action  of  the  trial  court 
in  holding  the  divorce  decree  of  the  Oklahoma 
court  void.  If  that  decree  is  a  valid  one, 
appellee  is  not  entitled  to  «ny  allowance  in 
lieu  of  exemptions,  since  she  would  not  have 
been  the  wife  of  Charlie  Jones  at  the  time  of 
his  death.  The  position  of  counsel  for  ap- 
pellant, stated  in  our  own  language,  Is  in 
substance  that  by  the  provisions  of  section 
1,  art  4,  of  the  federal  Constitution,  common- 
ly known  as  the  full  faith  and  credit  clause, 
and  by  the  rule  announced  in  our  own  courts, 
the  Judgment  of  a  sister  state  may  not  be 
collaterally  attacked  or  the  recitations  there- 
of contradicted  for  the  purpose  of  showing 
that  it  did  not  have  Jnrisdlctlon  to  render 
the  decree  it  did  render.  On  this  point  a 
late  and  accepted  authority  states  the  rule 
to  be  that: 

"When  a  judgment  recovered  in  one  state  is 
pleaded  or  presented  in  the  courts  of  another 
state,  whether  as  a  cause  of  action,  or  a.  de- 
fense, or  as  evidence,  the  party  sought  to  be 
bound  or  affected  by  it  ma^  always  imi>eBch  its 
validity,  and  escape  its  effect  by  showine  that 
the  court  which  rendered  it  bad  no  jurisdiction 
over  the  parties  or  the  subject-matter  of  the 
action."     23  Cyc:  1678,  and  cases  dted. 

The  author  of  the  treatise  in  Gya  from 
which  we  have  Just  quoted  is  Mr.  Black,  the 
eminent  author  of  Black  on  Judgments.  It 
is  farther  dedared  by  the  same  authority 
that: 

"Although  many  of  the  cases,  particularly  tiie 
earlier  ones,  refuse  to  permit  a  defendant,  de- 
nying the  jurLadiction  of  a  court  ill  another 
state,  which  rendered  tlie  judgment  in  question, 
to  present  evidence  contradictorjr  of  the  recitals 
in  the  record  «hi  the  subject  of  )ariadicti<«,  yet 
the  preponderance  of  authority,  foUowing  the 
lead  of  the  United  States  Supreme  Court,  is  now 
in  favor  of  the  doctrine  that  the  recoid  in  such 
a  case  is  not  conclusive  on  this  iwint  bat  may 
be  directly  controverted  by  extraneous  evidence." 
28  Cyc.  1680,  and  cases  cited. 

Much  cannot  be  added  to  what  Is  quoted, 
since,  as  stated,  the  rule  is  that  the  Judg- 
ment may,  on  Jurisdictional  grounds,  be  at- 
tacked when  iaei  on,  offered  as  defense,  or 
as  evidence,  which  is,  in  the  last  two  in- 
stances, but  attacking  it  collaterally.  From 
the  othu  extnct  qaoted  tt  will  also  be  seen 
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that  on  Jnrlsdlctlotial  grcrands  the  very  re- 
citals of  the  judgment  may  In  that  respect 
be  contradicted.  There  Is  on  analysis  much 
of  reason  and  justice  In  the  rule,  for,  as  said 
by  onr  Supreme  Court: 

"It  is  a  plain  and  undeniable  principle  that,  to 
give  any  binding  effect  to  the  proceedings  of  a 
court,  it  must  have  jurisdiction  of  the  person  o( 
the  defendant  and  of  the  cause  or  subject-mat- 
ter. The  vrant  of  jurisdiction  makes  the  judg- 
ment utterly  void  and  unavailable  for  any  pur- 
pose."    Mitchell  V.  Hunkle,  26  Tex.  Supp.  132. 

Applying  the  rule  to  the  facts  of  the  pres- 
ent case,  it  inevitably  follows  that  the  Okla- 
homa court  was  without  jurisdiction  to  en- 
ter the  decree,  since  by  the  finding  of  the 
district  court  of  Dallas  county  he  was  not  at 
any  time  a  citizen  of  Oklahoma,  but  at  all 
times  of  Rockwall  county,  preceding  and 
during  the  pendency  of  the  suit  for  divorce. 
It  Is  to  be  remembered  that  the  evidence  of 
the  appellant  tended  to  show  that  Jones  took 
up  his  residence  in  Oklahoma  in  the  year 
1910,  which  was  prior  to  Ms  marriage.  Had 
that  issue  been  sustained  by  the  findings  of 
the  trial  court,  the  Oklahoma  court,  waiving 
all  other  issues,  wotild  have  had  jurisdiction, 
on  the  theory  that  the  legal  residence  of  ap- 
pellee would  have  followed  that  of  her  hus- 
band to  Oklahoma.  The  court,  however,  as 
we  have  said,  found  that  Jones  had  never  in 
fact  been  a  citizen  for  any  period  In  Okla- 
homa. 

Application  of  the  rale  dted  vraa  made  in 
the  case  of  Morgan  t.  Morgan,  1  Tex.  Oiv. 
App.  816,  21  S.  W.  184,  where  the  facts 
were  quite  similar  to  those  in  the  cases  at 
bar.  Morgan  and  wife  both  resided  in  Par- 
ker county  from  the  year  1859  to  Morgan's 
death  in  1887.  Prior  to  Morgan's  death,  and 
in  1870,  he  and  his  wife  separated  and  dis- 
continued their  marital  relations.  In  the 
year  1876,  Morgan,  having  been  denied  a 
divorce  in  this  state,  obtained  one  in  the 
state  of  Utah,  without  having  acquired  a 
domicile  therein.  Morgan  again  married. 
After  bis  death  a  controversy,  sssninlng  the 
shape  of  a  suit  in  trespass  to  try  title,  arose 
between  hla  first  and  aecond  wives  as  to  the 
ownership  of  certain  lands  acquired  by  Mor- 
gan before  his  second  marriage.  One  of  the 
Issues  was  the  validity  of  the  Utah  divorce, 
and  in  the  attack  thereon  evidence  was  of- 
fered tending  to  show  that  Morgan  never 
■was  in  fact  domiciled  there.  Objections  to 
the  admission  of  the  evidence  on  the  ground 
that  it  was  a  collateral  attadt  ivon  the 
judgment  being  overruled,  the  issue  was  pre- 
sented oa  appeal,  where  it  was  held,  first, 
that  the  judgment  could  be  on  jurisdictional 
grounds  collaterally  attacked,  and,  second, 
that  the  judgment  was  a  nullity,  for  the  rea- 
son that  Morgan,  the  plaintiff  thereto,  never 
bad  been  domiciled  in  Utah,  but  at  all  times 
had  his  domicile  in  Texas.  In  League  v. 
Scott,  25  Tex.  CSV.  App.  3l8,  61  S.  W.  621, 
wherein  writ  of  error  was  denied  by  the  Su- 
preme Court,  it  was  also  ruled  that,  in  order 
to  show  that  tb*  court  rendering  the  Judg- 


ment was  without  Jurisdiction,  the  Judgment 
could  be  collaterally  attacked.  Thus  it  seems 
clear  that  our  courts  do  follow  the  later  rule 
as  stated  in  the  text  from  Cyc. 

Some  distinction,  as  affecting  the  right  to 
attack  the  judgment  collaterally,  is  sought  to 
be  made  between  a  suit  for  divorce  and  suits 
affecting  property  rights  of  the  parties,  and 
out  of  which  may  grow  the  rights  of  third, 
parties,  on  the  ground  that  a  proceeding  for 
divorce  is  quasi  in  rem,  since  it  has  some  re- 
semblance to  those  suits  which  only  affect 
particular  property  and  persons  found  in  the 
Jurisdiction  of  the  court.  It  does  seem  that 
Legislatures  and  courts  have  so  treated  the 
marital  status.  However,  and  pretermitting 
a  discussion  of  that  subject,  since  the  case 
of  Haddock  v.  Haddock,  201  U.  B.  562.  26 
Sup.  Ct  525,  60  L.  Ed.  867,  5  Ann.  Cas. 
1,  our  Courts  of  Civil  Appeals,  which  have 
final  appellate  jurisdiction  in  such  cases, 
have  followed  the  rule  of  matrimonial  domi- 
cile as  therein  announced.  Montmorency  t. 
Montmorency,  139  &.  W.  1168,  will  be  found 
to  be  a  close  analysis  of  Haddock  v.  Had- 
dock, and  its  application  to  decrees  awarding 
divorce  upon  citation  by  publication.  By 
that  opinion  it  is  held  that,  generally  speak- 
ing, the  domicile  of  the  husband  is  the  domi- 
cile of  the  wife,  and  that  a  divorce  granted 
upon  citation  by  publlcatlMi  in  the  state  of 
his  domicile  would  be  effective  in  that  state, 
and,  so  granted,  would,  as  to  other  states, 
depend  upon  their  laws  and  the  application 
of  the  rule  of  comity.  By  the  same  opinion 
it  is  further  ruled  that,  where  the  husband 
abandons  his  wife  in  order  to  avoid  his  mar- 
ital obligations,  the  state  to  which  he  flees 
does  not  become  a  new  domicile  of  matrimo- 
ny, for  the  reason  that  he  does  not,  being  a 
deserter  of  his  marital  obligations,  take  with 
him  the  marital  relation,  status,  or  res. 
Hence  notice  by  pubUcatioa  would  not  bring 
the  wife  constructively  before  the  court  of 
such  state  on  the  theory  that  the  domicile  of 
the  husband  is  the^  domicile  of  the  wife.  To 
the  same  effect  is  the  holding  of  this  court 
in  Griffin  v.  Griffin,  64  Tex.  Civ.  App.  619,  U7 
8.  W.  910.  The  difference  in  the  tact«|  in  the 
instant  case  and  those  in  Montmorency  v. 
Moptmoreucy,  supra,  is  that  in  the  case  dted 
the  domicile  was  actually  acquired,  but  was 
Ineffective  to  draw  with  it  the  matrimonial 
domicile,  because  wrongfully  acquired,  while 
In  the  case  at  bar  domicile  never  was  ac- 
quired. Hence  it  can  be  said  with  much 
greater  force  in  this  case  that  the  matri- 
monial domicile  at  all  times  remained  in  the 
state  of  Texas,  under  the  finding  of  the  trial 
court  that  Jones  never  did  acquire  a  domi- 
cile in  Oklahoma.  The  rule  being  as  stated, 
and  the  evidence  being  suffldent  to  sustain 
the  finding  of  the  court  that  Jones  was  a  res- 
ident of  Texas,  there  was  no  error  in  the 
court's  holding  that  the  Oklahoma  divorce 
decree  was  void. 

[I]  It  is   also  contended  that  the   court 
erred  in  fixing  appellee's  allowances  in  lieu 
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of  the  fipedflc  ezemittiona  at  the  sum  of 
$6,000,  for  the  reason  that  appellee's  ulti- 
mate interest  in  the  estate  of  her  deceased 
husband  Is  not  probably  that  much,  in  view 
of  the  evidence  relating  to  the  value  of  the 
estate.  As  we  have  said  at  another  place  in 
this  opinion,  appellant  has  a  life  estate  in 
all  the  lands  owned  by  appellee's  husband  at 
his  death,  superior  to  appellee's  allowances 
which  cannot  be  disturbed.  If  at  the  conda- 
slon  of  her  lUe  estate,  or  pending  her  use  of 
the  lands,  they  wUl  not  sell  for  sufficient  to 
pay  such  allowances,  the  same  will  be  re- 
duced in  that  proportion.  The  allowances 
are  reasonable.  Whether  the  estate  will 
ever  pay  them  does  not  constitute  error  in 
their  allowances,  nor  afCect  their  reasonable- 
ness. 

[4]  It  Is  further  contended  that  the  court 
erred  in  rendering  Judgment  against  appel- 
lant personally  for  $461.  Said  sum  repre- 
sents 6  per  cent,  per  annum  interest  on  |6^ 
000,  the  amount  of  appellee's  allowances, 
from  the  date  of  filing  the  suit  to  the  date  of 
(he  court's  Judgment.  This  sum  was  award- 
ed on  the  theory  that  appellant  had  wrong- 
fully withheld  the  estate  of  appellee,  con- 
sisting of  the  allowances,  and  that  appellant 
was  liable  for  so  doing  as  in  case  of  money 
or  property  wrongfully  withheld.  While  it 
is  true  that  appellant  was  independent  exec- 
utrix of  the  will  of  Jones,  and  hence  free 
from  interference  on  t^e  part  of  the  probate 
court,  in  the  ordinary  admialstration  of  the 
estate,  at  the  same  time  we  seriously  doubt 
whether  the  executrix  could  have  made  an 
allowance  in  lieu  bf  exemptions  which  would 
have  been  valid  or  binding  on  either  party, 
save  in  case  of  mutual  agreement  The  ai>- 
pellant  could  not  have  assumed  the  authority 
to  declare  the  Oklahoma  decree  void,  since 
that  la  a  Judicial  function,  to  be  exercised 
by  a  court  of  competent  Jurisdiction.  Nei- 
ther could  she,  in  our  (H>inlon,  have  deter- 
mined what  were  reasonable  allowances, 
since  that  is  also  a  Judicial  function,  to  be 
exercised  exclusively  by  the  probate  courts, 
and  not  to  be  exercised  by  individuals,  in 
the  capacity  of  an  independent  executrix.  If 
there  was  no  right  to  fix  and  create  the  es- 
tate on  the  part  of  the  appellant,  she  as  a 
consequence  could  not  deliver  same,  because 
it  was  not  created  until  the  Judgment  in  the 
present  case  was  entered.  Accordingly  we 
conclude  the  court  erred  In  rendering  per- 
sonal Judgment  against  appellant  for  $461, 
as  entered. 

There  are  a  number  of  assignments  aris- 
ing on  the  pleading  and  the  admission  of 
testimony,  but  the  issues  so  presented  be- 
come immaterial,  in  view  of  our  conclusion 
that  the  Oklahoma  divorce  decree  is  void. 

The  Judgment  in  this  case  should  bear  in- 
terest from  the  date  of  same  until  its  satis- 
faction in  full  or  otherwise  la  had  by  ex- 
hausting Jones'  estate.    The  jpersonal  Judg- 


ment against  appellant  for  1461,  as  aaid,  is 
erroneous,  and  the  Judgment  in  that  respect 
is  reversed,  and  rendered  for  appellant  As 
reformed,  the  Judgment  will  be  affirmed. 


DEMPSTER  MILIi  MF«.  CO.  t.  HUMPH- 
RIES.   (No.  631.) 

(Court  of  Civa  Api>eal8  of  Texas.     El  Paso. 
Nov.  28,  1916.) 

1.  CouBis   «=»185— Juris  DicnoH. 

In  a  siiit  on  a  note  and  to  foreclose  a  ebat- 
tel  mortgage,  if  an  allegation  of  value  is  found 
l^  the  appellate  court  to  be  insufficient  to  fix 
the  jurisdiction  of  the  county  court,  it  would 
merely  require  a  reversal  of  the  case,  and  not 
a  dismissaL 

[Ed.  Note. — ^For  other  cases,  see  Owrts,  Dee. 
Dig.  «s>186.] 

2.  Trial    «=932&— Vsbdiot— Respoitbiveness 
TO  Issues. 

In  a  suit  on  a  note  and  to  foreclose  a  chat- 
tel mortgage  on  a  pumping  plant  sold  to  defend- 
ant, where  plaintiffs  pleadings  pray  for  judg- 
ment for  the  amount  of  secured  note  sued  on 
and  for  foredosnre,  and  defendant  pleads  that 
the  plant  would  not  do  the  pumping  agreed  up- 
on and  prays  that  the  record  notes  be  canceled, 
that  he  liave  judgment  for  the  amount  already 
paid,  the  amount  of  a  note  given  as  collateral, 
and  for  foreclosure  of  lien,  a  verdict  and  judg- 
ment which  did  not  pass  upon  plaintiS's  cause 
of  action,  and  giving  defendant  judgment  for 
only  |5  upon  his  cross-action  and  that  plaintiff 
be  given  back  his  property,  constitnted  reversible 
error. 

[Ed.  Note.— By>r  other  cases,  see  Trial,  Cent 
Dig.  {{  7T4-776,  782 ;  Dec.  Dig.  «=»329.] 

3.  Trial  €=313— Instructions. 

The  court  erred  in  informing  the  jury,  aft- 
er they  had  retired  to  consider  their  verdict, 
and  after  they  liad  been  deliberating,  in  re- 
sponse to  a  question  as  to  whether  or  not  un- 
der the  charge  the  jury  could  return  a  verdict 
giving  the  plaintiff  the  engine  and  pumping 
plant  and  the  $306  paid  by  defendant  and  giT- 
ing  the  defendant  the  two  notes  he  had  executed 
and  the  collateral  note  he  had  deposited  with 
plaintiff,  that  generally,  a  jury  could  do  what- 
ever it  wanted  to  do. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  730-746;   Dec.  Dig.  «s»S13.] 

4.  Fbaud  «=>41— PutAnmo— CoMPi.Aiira. 

A  complaint  for  deceit  must  allege  the  false 
representationa,  their  materiality,  that  the  de- 
fendant was  ignorant  of  their  falsity,  and  that 
he  was  actually  deceived  thereby. 

[Ed.  Note.— Fm:  other  cases,  see  Fraud,  Cent 
Dig.  U  86,  87;    Dec.  Dig.  «»=»41.] 

Appeal  from  Reeves  County  Court;  Hon. 
Ben  Randals,  Judge. 

Suit  by  the  Dempster  Mill  Manataetnring 
(Company  against  B.  A.  Humphries.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Buck  &  Fleming,  of  Pecos,  for  appellant 
Harry  MacTler  and  Ben  Palmer,  both  of 
Pecos,  for  appellee. 

HARPER,  C.  J.  The  Dempster  Mill  Munu- 
facturing  Company,  a  corporation,  brought 
this  suit  upon  two  promissory  notes,  for  the 
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balance  dne  thereon,  and  for  forecloeure  of 
cbattel  mortgage  Hen  for  the  unpaid  balance, 
under  substantially  the  following  allegations: 
That  plaintiff  sold  to  defendant  a  Dempster 
Irrigation  pumping  plant  for  the  sum  of 
$029.62  to  be  settled  by  the  payment  of  the 
notes  sued  on,  and  that  same  iras  aecored  by 
chattel  mortgage  Hen  upon  the  machinery 
sold,  and  prayed  Judgment  for  the  unpaid 
balance  and  for  foreclosure  of  lien.  Defend- 
ant answered  by  general  demurrer  and  by 
special  plea  that  he  signed  the  notes  &ued  on, 
and  the  Instrument  declared  upon  which 
plaintiff  alleges  to  be  a  chattel  mortgage, 
but  that  plaintur  represented  to  defendant 
at  the  time  he  signed  same  that  the  instru- 
ment alleged  to  be  a  chattel  mortgage  was 
merely  a  memorandum  of  the  property  sold ; 
that  he  was  overreached  and  by  fraudulent 
representations  Induced  to  sign  same  not 
knowing  that  it  was  a  mortgage,  and  with 
the  understanding  that  the  title  to  the  prop- 
erty did  not  pass;  and  that  plaintlfl  should 
come  and  get  same  if  It  did  not  successfully 
pump  wato:  from  a  certain  well  for  irriga- 
tion purposA;  that  it  did  not  work,  and 
therefore  the  machinery  was  not  pnrcha&ed; 
that,  at  the  time  of  the  execution  of  the  two 
notes  sued  on,  defendant  gare  to  plaintiff  a 
note  which  he  then  held  against  one  Harris 
for  the  sum  of  |285  as  collateral  security; 
that  said  Harris  was  solvent,  but  that  plain- 
tiff did  not  exercise  diligence  to  collect  same 
until  barred  by  limitation,  and  therefore 
plaintiff  became  liable  to  defendant  for  said 
note,  principal  and  Interest  in  the  sum  of 
$427.60:  that  he  paid  plaintiff  $266  on  said 
notes;  that  said  amounts,  aggregating  $682.- 
50,  are  now  due  defendant,  and  for  which  a 
lien  exists  upon  the  plant  in  question:  and 
prays  for  Judgment  for  said  sum  and  fore- 
closure of  lien.  Plaintiff,  by  supplemental 
petition,  denied  the  allegations  in  defendant's 
ans-wer,  and  pleaded  that  defendant  was  es- 
topped from  denying  the  indebtedness  by  rea- 
son of  the  fact  that  he  paid  $306  on  same  at 
various  times,  and  that  due  diligence  had 
been  exercised  to  collect  the  $2S6  note,  but 
was  unable  to  do  so,  and  tendered  same  back 
to  defendant 

The  cause  was  submitted  to  a  Jury  under 
general  instructions,  and  the  following  ver- 
dict and  Judgment  entered: 

"On  this,  the  24th  day  of  January,  A.  D.  1916, 
this  canse  was  called  for  trial,  and  both  parties 
appeared  by  their  counsel  and  announced  ready 
for  trial,  and  thereupon  came  a  jury  of  good 
and  lawful  men,  to  wit,  S.  M.  Prewitt  and  five 
others,  wbo  were  duly  impaneled  and  sworn,  and 
after  hearing  the  pleadings  read,  and  the  evi- 
dence adduced,  and  the  argument  of  counsel, 
and  after  having  received  the  charge  &t  the 
court,  retired  to  consider  of  their  verdict,  and 
afterwards,  on  the  26th  day  of  January,  ISU), 
returned  into  open  court  the  following  verdict, 
which  was  received  by  the  court,  to  wit:  'State 
of  Texas,  County  of  Reeves.  Jan.  26,  1916. 
We  the  jury  in  cause  No.  606  in  Dempster  Mills 
Mf?.  Co.  V.  E.  A.  Humphries  render  the  fol- 
lowing verdict:  Oive  defendant  judgment  for 
five  dollars  out  of  the  three  hundred  and  five 


dollars  paid  to  said  Dempster  Mill  Mfg.  Co., 
by  B.  A.  Humi>farie8  and  the  return  of  the  two 
notes  and  Harris  note  held  bv  plaintiff  to  B.  A. 
Humphries  and  the  return  ot  the  engine  pump- 
ing plant  and  fixtures  to  the  Dempster  MUl 
Mfg.  Co.,  at  Toyab,  Texas.  8.  M:  Prewitt, 
Foreman. 

"It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  cfturt  that  the  plaintiff,  Dempster  Mill 
Manufactaring  Company,  have  and  recover  from 
tbe  defendant,  B.  A.  Humphries,  the  pump  and 
all  the  machinery  connected  with  the  same,  as 
described  in  plaintiff's  petition ;  and  that  the 
defendant,  B.  A.  Humphries,  have  and  recover 
of  and  from  the  plaintiff.  Dempster  Mill  Manu- 
facturing Company,  on  his  cross-action,  the  sum 
of  $5,  and  he  also  recover  the  note  given  B.  L. 
Harris,  and  more  folly  described  in  defendant's 
cross-action,  and  the  notes  described  in  plain- 
tiff's petition,  as  given  by  the  defendant,  B.  A. 
Humphries,  be  canceled  and  held  for  naught; 
and  utat  the  plaintiff  recover  of  the  defendant 
its  costs  in  the  main  suit  against  the  defendant ; 
and  that  the  defendant  recover  against  the  plain- 
tiff the  oasts  incnrred  by  reason  of  the  cross-ac- 
tion; and  that  the  plaintiff  have  a  writ  of 
restitution  for  said  pump  and  all  the  machinery 
and  property  described  in  its  petition;  and  that 
eadi  party  have  execution  against  the  other  for 
the  costs  recovered  by  them  respectively." 

From  which  an  appeal  is  perfected. 

Preliminary  to  passing  upon  the  merits  of 
the  appeal,  appellee  urges  that  the  appeal 
should  be  dismissed  because  the  appellant 
failed  to  show  Jurisdiction  in  the  trial 
(county)  court  by  reason  of  the  fact  that  it 
nowhere  alleges  the  value  of  the  property 
upen  which  lien  is  sought  to  be  foreclosed. 

[1]  The  only  allegation  in  the  petition 
which  inferentlally  or  otherwise  alleges  the 
value  of  the  property  upon  which  lien  is 
sought  to  be  foreclosed  is  that  "defendant 
by  an  instrument  in  writing  promised  to  pay 
the  sum  of  $929.25  for  the  property."  If 
this  is  not  a  sufHcient  allegation  of  value  to 
fix  the  Jurisdiction  of  the  county  court.  It 
would  merely  require  a  reversal  of  the  case, 
and  not  a  dismissal.  Reeves  v.  Farls,  ISO 
8.  W.  772.  So,  since  the  cause  must  be  re- 
versed and  remanded  because  of  the  erro- 
neous verdict  and  Judgment,  we  make  no 
holding  upon  the  sufficiency  of  the  allegation 
as  to  the  value  of  the  property  to  fix  the 
Jurisdiction  of  the  trial  courts, 

[2]  The  appellant,  by  its  first  assignment, 
urges  that  the  verdict  and  Judgment  are 
without  basis  in  the  pleading,  evidence,  or 
the  charge  of  tne  court 

The  plaintiffs  pleadings  pray  for  Judg- 
ment for  the  amoimt  of  the  notes  sued  on  and 
for  foreclosure  of  lien  on  the  property  sold. 
The  defendant  pleads'  and  prays  that  by  rea- 
son of  the  fact  that  the  plant  would  not  do 
the  pumping  agreed  upon,  the  notes  sued  up- 
on be  canceled,  that  he  have  Judgment  for 
the  amount  already  paid,  and  the  amount 
of  the  Harris  note  and  for  foreclosure  of 
lien,  and  It  will  be  noted  that  the  plaintifrB 
canse  of  action  is  not  passed  upon  by  the 
verdict  nor  the  Judgment,  but,  on  the  other 
hand,  the  defendant  Is  given  Judgment  for 
only  $6  upon  his  cross-action,  and  that  plain- 
tiff Is  given  back  his  property. 

It  la  clear  that  this  Is  such  an  erroneous 
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verdict  and  Jadgment  as  requires  a  reversal 
for  a  new  trial,  l^e  olalntlff  was,  under  tbe 
pleadings  and  evidence,  entitled  to  judgment 
for  the  notes  sued  upon  with  foreclosure  of 
its  Hen,  or  else  tbe  defendant  was  entitled 
to  Judgment  upon  his  cross-action  for  the 
amount  he  had  already  paid.  If  not  also  for 
the  amount  of  the  Harris  note  transferred 
to  plaintiffs,  and  that  the  property  be  re- 
taken by  plaintiff,  and  that  plaintiff  take 
nothing  by  his  suit,  and  the  verdict  rendered 
and  the  judgment  entered  does  not  a£Srma- 
tlvely  adjudicate  either.  Wootan  v.  Part- 
ridge, 39  Tex.  Civ.  App.  346,  87  8.  W.  356; 
Splva  v.  Williams,  20  Tex.  442. 

[3]  The  second  assignment  is: 

"The  court  erred  In  infonning  the  jury,  after 
they  had  retired  to  consider  their  Terdfet,  and 
after  they  had  been  deliberating  for  about  two 
hours,  in  response  to  a  question  personally  ad- 
dressed to  the  court,  after  he  had  been  called 
into  the  jury  room  by  the  jurr,  as  to  "whether 
or  not  under  the  <Aarge  the  Jury  could  return 
a  verdict  giving  the  plaintili  the  engine  and 
pumping  plant  and  the  $306  paid  by  defendant, 
and  giving  the  defendant  the  two  notes  he  had 
executed  and  tbe  collateral  note  he  had  deposit- 
ed with  plaintiff,'  that,  'generally,  a  Jury  could 
do  whatever  it  wanted  to  do,'  because  the  said 


remark  of  tbe  court  improperly  influenced  die 
Jury  in  arriving  at  the  verdict  at  which  they 
did  arrive,  as  is  more  fully  shown  by  plaintiff's 
bill  of  exception  No.  11,  taken  in  reference 
thereto." 

This  was  error.  Wootan  T.  Partridge, 
snpra. 

[4]  The  tblid  la: 

"Tbe  court  erred  in  overmling  and  la  not 
sustaining  plaintiff's  fifth  special  exce^ra  t» 
defendant's  answer  and  cross  action,  which  spe- 
cial exception  was  addreaaed  to  tiie  third  para- 
graph of  said  pleading,  for  llie  reason  that  said 
paragraph  pleaded  certain  false  representations 
as  fraud,  I^  way  of  defense  to  this  action,  and 
did  not  allege  Uiat  the  defendant  relied  upon 
and  believed  the  said  false  representations  to 
be  true,  and  was  induced  dier^y  to  make  the 
said  written  instnimenta  dedaied  to  have  been 
obtained  by  fraud." 

It  must  be  snatained,  because  a  complaint 
for  deceit  mnst  allege  tbe  false  rem-esenta- 
tions,  they  must  be  material,  that  the  defend- 
ant was  Ignorant  of  their  falsity,  and  that 
he  was  actnally  deceived  thereby;  and  the 
latter  has  not  been  complied  with  by  the 
pleader.    Carson  v.  Houssels,  61  S.  W.  290. 

For  reasons  given,  tbe  cause  mnst  be  re- 
versed and  remanded,  and  It  la  sb  ordered. 
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WHITAKBB  T.  COMMONWEiALTH. 
(Court  of  Appeals  of  EMitacky.    Dec.  IB,  1016.) 

1.  Seduction  e=>ST  —  Indiotiibrt  —  Sum- 

CIENOT— STATUTK. 

tJnder  Ky.  St.  {  1214,  denonndn^  the  of- 
fense of  seduction,  an  in<Uctinent  which  suffi- 
ciently cbarced  the  seduction  was  not  defective 
because  faiUnc  to  alle^  that  defendant  mar- 
ried the  complaining  witness  as  a  result  of  or 
to  avoid  prosecution,  since  to  avoid  the  excep- 
tions of  the  statute,  whidi  exempts  from  prose- 
cution a  party  who  marries  the  woman,  it  need 
not  be  chargeid  that  a  marriage  was  the  result 
of   a  warrant   or   threatened   prosecution. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  |{  6&-66;    Dee.  Dig.  «=»37.] 

2.  SiDucTion  «3»36—Mabbiaob— Statute. 

Under  the  statute,  to  «v<rid  a  prosecution 
for  the  ofFense,  a  person  guilty,  having  married 
the  woman,  must  live  with  her  as  her  husband 
for  three  years,  unless  he  has  a  statutory  ground 
of  divorce  bom  her,  and  it  makes  no  difference 
whether  the  marriage  is  voluntarily  contracted, 
or  results  from  existing  or  threatened  proseen- 
tion. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Ddg.  {  62;   Dec.  Dig.  «=936.] 

S.  Criminal  Law  «=3l068(19)  —  AfPEAi.  — 

KECOBO — I  NaTBUOnONS. 

Where  the  instructions  in  a  criminal  case 
are  not  in  the  bill  of  exceptions,  and  were  not 
made  part  of  the  record  by  order  of  the  court, 
they  cannot  be  considered  on  appeal,  though 
copied  in  the  clerk's  transcript  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  2802;  Dec  Dig.  <8=»1088(19).] 

4.  Cbimihal  Law  «=1064(6),  1119(4)  —  Ap- 
peal —  QtTEmoNs  Reviewable  —  State- 
xentb  or  State's  Counsel. 

Where  objection  to  the  statements  of  the 
commonwealth's  counsel  in  his  argument  to  the 
jury  in  a  criminal  case  is  not  included  in  the 
motion  and  grounds  for  new  trial,  nor  in  the 
bill  of  ezeqytioiis,  snch  stateiBentB  cannot  avail 
defendant  to  procure  reversal  of  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2681,  2929;  Dec  Dig.  «=3 
1064(6),  U19(4).] 

5.  Seduction  «s»46  —  Sutfioienot  or  Bvi- 

DENOK. 
In  a  prosecution  for  seduction^  denounced 
by  Ky.  St.  |  1214,  defendant  baving  married 
the  complaining  witness,  her  evidence  held 
sufficient  to  sustain  verdict  of  guilty  as  showing 
that  defendant  bad  not  lived  with  her  as  re- 
quired by  the  statute  to  avoid  prosecution. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  {{  80-82;    Dec  Dig.  «=>45.] 

fl.  Seduction  «=s>36— Abandonment^Act  or 

Wife  in  Leaving  Hoke. 
If  a  wife  leaves  her  husband's  home  under 
pressure  of  such  conduct  toward  and  treatment 
of  her  that  she  was  forced  to  leave,  he  will  be 
held  to  have  abandoned  her. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  S  62;   Dec  Dig.  <S=936.] 

7.  Cbiminal  Law   «=3369(1)— Evidence— In- 

TIMACT   with   OtHEB   WoMAR. 

In  a  prossentlon  for  aednction,  evidence 
that  almost  two  yean  after  tbe  separation  of 
defendant  and  the  oomplahiing  witness,  whom 
he  married,  defendant  was  criminally  intimate 
with  another  woman  in  another  state,  was  in- 
competent to  show  defendant's  attitude  toward 
his  wife  at  and  before  separation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J  822;  Dec.  Dig.  «»869(1).] 


8.  CsiiaNAL  Law  «s>1160(5)  —  Appeal  — 
Habmlsbs  Ebbob— Evidence.    * 

In  a  prosecution  for  seduction,  the  court's 
admonishing  the  jury,  after  overruling  defend- 
ant's motion  to  exdude  evidence  that  after  sepa- 
rating from  his  wife,  the  complaining  witness, 
he  was  intimate  with  another  woman,  that  the 
evidence  was  to  be  considered  as  to  whether 
or  not  defendant  had  a  settled  aversion  to  his 
wife,  did  not  render  the  admission  of  ibe  evi- 
dence harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  8141;  Dec  Dig.  €=»1160(5).] 

9.  Seduction  «=»40—Bvidencb— Conduct  ow 
Defendant. 

In  a  prosecution  for  seduction,  evidence  of 
defendant  s  behavior  after  separation  from  the 
complaining  witness,  whom  he  had  married,  was 
admissible  onl^  in  so  far  as  baving  tendency  to 
show  his  attitude  toward  her  at  and  b«^ore 
separation. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  H  72,  76,  79;    Dec  Dig.  i3s>40.] 

Appeal  from  Circuit  CJourt,  Floyd  (Jounty. 

Arthur  Whltaker  was  convicted  of  seduc- 
tion, and  he  appeals.  Judgment  reversed, 
and  case  remanded,  with  directions  to  grant 
new  trial. 

W.  H.  May  and  W.  W.  Williams,  both  of 
Prestonsburg,  for  appellant.  M.  M.  Logan, 
Atty.  Gen.,  and  O.  S.  Hogan,  Asst  Atty.  Gen., 
for  the  Commonwealth. 

CLARKE,  J.  Appellant  was  indicted  and 
convicted  of  the  crime  of  seduction  as  de- 
nounced in  section  1214  of  the  Kentucky  Stat- 
utes. He  complains:  First,  that  the  court 
erred  in  overruling  his  demurrer  to  the  in- 
dictment and  In  overruling  his  motion  in  ar- 
rest of  the  Judgment  because  the  Indictment 
does  not  sufficiently  charge  the  offense;  sec- 
ond, that  the  court  erroneously  instructed  the 
Jury;  third,  because  of  misconduct  In  the 
argument  to  the  jury  by  the  attorney  for  the 
commmwealth ;  foartb,  because  the  evidence 
is  insufficient  to  take  the  case  to  the  jury  or 
BUKwrt  the  verdict;  fifth,  prejudicial  error  in 
admitting  incompetent  evidence. 

[1,2]  1.  It  is  argued  that  the  indictment 
is  defective  in  that  it  falls  to  allege  that  the 
defendant  married  the  complaining  witness 
as  a  result  of,  or  to  avoid  prosecution  for 
the  seduction.  It  being  admitted  that  the  se- 
duction is  sufficiently  charged,  but  Insisted 
that  It  is  necessary  in  order  to  avoid  the  ex- 
ceptions contained  in  the  statute  under  whi<A 
the  prosecution  is  laid  that  It  must  be  charg- 
ed that  the  marriage  was  the  result  of  a  war- 
rent  or  threatened  prosecution  for  the  se- 
duction. This,  however.  Is  not  necessary  un- 
der the  statute,  since  It  provides  that  no 
prosecution  shall  be  instituted  "where  the 
person  diarged  shall  have  married  the  girl 
seduced,  or  offered  and  been  willing  to  marry 
her,  unless  he  shall  willfully  and  without 
such  cause  as  constitutes  a  statute  ground 
of  divorce  to  the  husband  abandon  or  desert 
her  within  three  years  after  the  date  of  the 
marriage."    It  will  be  seen  that  in  order  to 
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aTold  a  prosecatlon  for  this  offense,  a  person 
bavlng  secTuced  a  g^lrl  must  marry  her  and 
live  with  her  as  her  husband  for  three  years, 
unless  he  has  a  statutory  ground  for  divorce 
from  her,  and  that  there  Is  nothing  in  the 
statute  making  any  difference  where  the  mar- 
riage is  Toluntarlly  contracted  after  the  se- 
duction or  results  from  existing  or  threaten- 
'  ed  prosecution,  but  that  however  assumed,  it 
is  necessary  that  the  marriage  relationship 
shall  continue  in  the  absence  of  statutory 
grounds  for  divorce  to  the  husband  for  at 
least  three  years  to  afford  Immunity  from 
prosecution  for  the  seduction.  Common- 
wealth V.  McNutt,  138  Ky.  702,  118  8.  W. 
978. 

[3]  2.  The  instructions  are  criticized,  and 
we  find  what  purports  to  be  a  copy  of  the 
instructions  in  the  clerk's  transcript  of  the 
record,  but  they  are  not  in  the  bill  of  excep- 
tions, nor  were  they  made  a  part  of  the  rec- 
ord by  an  order  of  the  court;  hence  they 
cannot  be  considered  upon  this  appeal.  Hol- 
lin  V.  Commonwealth,  163  Ky.  392,  173  S.  W. 
1106,  and  Henry  v.  Commonwealth,  169  Ky. 
548,  184  S.  W.  870. 

[4]  8.  The  statements  of  counsel  for  the 
commonwealth  in  his  argument  to  the  jury, 
to  which  objections  are  urged,  cannot  avail 
defendant  to  procure  a  reversal  of  the  judg- 
ment, for  the  reason  that  this  objection  is 
not  Included  in  the  motion  and  grounds  for 
a  new  trial,  nor  in  the  bill  of  exceptions,  as 
must  be  done  to  bring  it  before  this  court 
for  review.  Combs  v.  Commonwealth,  160 
Ky.  386,  169  S.  W.  879. 

[I,  (]  4.  The  contention  for  appellant  that 
the  evidence  was  not  sufficient  to  carry  the 
case  to  the  Jury  or  to  support  the  verdict  is 
untenable.  While  it  is  true  that  the  evi- 
dence shows  that  the  wife  left  the  home  of 
the  defendant's  father  where  they  were  liv- 
ing upon  the  day  of  the  final  separation  In 
the  absence  of  the  defendant,  and  without 
having  told  him  that  she  was  going  to  leave 
him,  the  evidence  of  the  wife  that  the  de- 
fendant seemed  to  be  mad  all  of  the  time 
and  would  hardly  speak  to  or  notice  her  or 
their  child,  cursed  and  refused  to  give  her 
money  with  which  to  buy  clothing  for  herself 
or  diild,  and  told  her  that  he  did  not  intend 
to  buy  her  or  the  child  any  clothing,  that  he 
had  no  place  for  them,  and  that  if  she  had 
any  home  she  had  better  go  to  it,  in  connec- 
tion with  other  evidence  of  defendant's  n%- 
lect  and  bad  treatment  of  his  wife  during, the 
time  they  lived  together  and  within  a  rea- 
sonable time  after  the  separation,  was  suffi- 
cient to  justify  a  submission  of  the  case  to 
the  jury  and  to  sustain  the  verdict  For  it 
is  a  well-established  rule  in  this  state  that 
even  U  the  wife  leaves  the  home  of  a  hus- 
band, yet  If  bis  conduct  toward,  and  treat- 
ment of,  her  was  sudi  as  to  force  her  to 
leave,  he  will  be  held  to  have  abandoned  her. 

[7-1]  5.  Over  the  objection  of  the  defend- 


ant, the  commonwealth  was  permitted  to 
prove  that  in  July,  1916,  almost  two  years 
after  the  separation  of  the  accused  and  bis 
wife,  the  defendant  was  criminally  intimate 
with  another  woman  In  the  state  of  Obio. 
This  evidence  was  clearly  incompetait,  and 
very  prejudicial  to  the  defendant,  and  might 
have  Inflamed  the  minds  of  the  jiu-y  against 
the  defendant,  and  influenced  their  verdict. 
Nor  can  it  be  said  that  the  introduction  of 
this  evidence  was  rendered  not  prejudicial 
by  the  fact  that  the  court  after  overruling 
defendant's  motion  to  exclude  same  admon- 
ished the  jury  that  "this  evidence  is  to  be 
considered  as  to  whether  or  not  this  man 
had  a  settled  aversion  against  his  wife."  It 
was  the  contention  of  the  commonwealth  that 
the  defendant's  treatment  of  his  wife  amount- 
ed to  an  abandonment  by  him  of  her  in  Oc- 
tober, 1914,  while  it  is  the  contention  of  the 
defendant,  not  unsupported  by  evidence  that 
his  wife  left  him  without  reason  or  fault 
upon  his  part,  and  upon  which  of  these  the- 
ories is  true  depends  the  guilt  or  Innocence 
of  the  defendant,  and  this  was  really  the 
only  question  to  be  decided  l^  the  jury,  as 
upon  every  other  question  there  was  practi- 
cally no  contrariety  In  the  evidence.  Evi- 
dence of  the  defendant's  behavior  after  sep- 
aration was  therefore  admissible  only  In  so 
tB.1  as  it  had  a  tendency  to  show  his  attitude 
toward  his  wife  at  the  time  and  before  the 
separation,  and  evidence  of  his  conduct  with 
another  woman  nearly  two  years  after  the 
separation  was  clearly  incompetent  for  that 
purx>ose. 

For  the  reasons  indicated,  the  judgment  is 
reversed,  and  the  case  remanded,  with  direc- 
tions to  grant  appellant  a  new  triaL 


COMMONWEALTH  v.  BEAM. 

(Court  of  Appeals  of  Kentucky.    Dec  15. 
1916.) 

1.  Intoxioatino  LiqcoBs  «=»61(1>— Ligemses 

— POWKE  OF  COUNTT  CODBT. 

County  courts  have  no  power  to  grant  liq- 
uor licenses  in  an  incorporated  town,  where 
that  power  has  been  conferred  on  the  munici- 
pality itself. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {f  60,  61;   Dec  Dig.  «=> 

61(1).] 

2.  Intoxioattno  LiqnoBs  «=9€1(1>— Taveb^t 
LiCRN8i»— OiTT  or  Fdth  Ci^bb— Foweb  of 
CouNCU.. 

Under  Ky.  St  I  S637,  snbsec  4,  giving  the 
city  council  of  dties  of  the  fifth  cUss  power 
to  impose  license  fees  on  the  sale  of  liquor  and 
to  annul  or  suspend  a  license  privilege,  and 
providing  that  the  issuing  of  the  different  li- 
cenaes  Bnall  be  under  the  exclusive  control  of 
the  council,  such  power  is  broad  enough  to  in- 
clude a  license  authorising  the  sale  of  liquor* 
in  connection  with  a  tavern. 

[Ed.  Note.— For  other  cases,  see  Intoxicating ' 
liquors.  Cent  Dig.  {{  60,  61;   Dec  Dig.  «=» 
6lU).] 
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Appeal  from  Olrcnlt  Conrt,  Nelson  County. 

From  the  judgment  of  the  circuit  court  re- 
versing a  Judgment  of  the  county  court  re- 
fusing to  grant  a  tavern  license  to  T.  D. 
Beam  and  directing  the  county  court  to  Is- 
sue the  license,  the  Commonwealth  appeals. 
Reversed,  and  cause  remanded. 

Bedford  C.  Cherry,  of  Bardstown,  and 
M.  M.  Logan,  Atty.  Gen.,  for  the  Common- 
wealth. C.  T.  Atkinson,  J.  A.  Fulton,  and  F. 
E.  Daugherty,  all  of  Bardstown.  for  appellee. 

CLAY,  O.  The  question  <»t  this  appeal  la 
whether  the  county  court  or  the  municipality 
has  the  power  to  grant  a  tavern  license  In  a 
dty  of  the  fifth  class. 

The  controversy  arlsea  out  of  the  following 
facts:  T.  D.  Beam  leased  a  hotd  In  Bards- 
town, a  dty  of  the  fifth  class,  and  applied 
to  the  county  conrt  for  a  tavern  license.  The 
license  was  refused  on  the  ground  that  the 
court  had  no  power  to  grant  It.  On  appeal 
to  the  drcolt  court  the  judgment  waa  fevera- 
ed  and  the  county  court  directed  to  Issue 
the  license.  From  this  judgment  the  cranmon- 
wealth  appeals. 

In  the  case  of  Commonwealth  v.  Helback, 
101  Ky.  166,  40  S.  W.  246,  19  Ky.  Law  Rep. 
278,  Helback  was  indicted  for  selling  Intoxi- 
cating Ilquon  without  a  license  In  Hawes- 
ville,  a  dty  of  the  fifth  class.  At  a  called 
term  of  the  Hancock  county  court  he  was 
granted  a  license,  which  the  trial  court  per- 
mitted to  be  offered  in  evidence.  Holding 
that  the  license  Issued  by  the  county  court 
did  not  protect  the  defendant,  the  court  said: 

"HawesviUe  is  a  town  of  the  fifth  class,  and, 
b^  the  charter  of  towns  of  that  class,  the  mu- 
nicipal autboritiea  of  the  town  have  the  ezcla- 
aive  authority  to  grant  retail  license  to  sell 
spirituous  liquors  within  the  corporation,  and  a 
license  issued  by  the  county  court  does  not 
protect  defendant." 

In  the  case  of  Koch  v.  Commonwealth,  119 
Ky.  476,  84  S.  W.  633,  27  Ky.  Law  Rep.  122, 
the  appellant  was  indicted  for  the  ofTense  of 
retaining  liquors  without  a  license.  Appel- 
lant offered  to  prove  that  at  the  time  he  sold 
tile  liquor  he  had  a  license  from  the  town  of 
Central  Covington,  a  dty  of  the  sixth  class, 
where  bis  saloon  was  situated;  that  his  state 
license  expired  on  May  9,  1903 ;  that  on  that 
day  he  had  a  license  from  the  town  of  Cen- 
tral Covington,  which  expired  on  Jime  1, 
1903,  at  which  time  his  town  license  was 
renewed  by  the  munldpal  authorities  for 
one  year;  that  while  his  town  license  was  in 
full  force  he  applied  to  the  county  judge 
of  Kenton  county  for  a  county  Ilcoise,  which 
was  refused;  that  thereafter  be  applied  to 
the  county  clerk  for  a  license,  tendering  the 
license  fee,  together  with  the  cost  of  Issu- 
ing it,  but  the  derk  refused  to  issue  the 
license;  that  he  then  Instituted  a  mandamus 
proceeding  agaln&t  the  derk  to  require  him 
to  issue  the  license.  The  court  before  which 
the  mandamus  proceeding  was  instituted  re- 
fused to  make  any  <Mrder  In  the  case,  and 


thereupon  the  plaintiff  dismissed  Uie  suit 
without  prejudice.  Thereafter  he  continued 
to  run  his  saloon  and  made  the  sales'  for 
which  he  was  indicted.  The  court  trying  the 
indictments  held  that  the  derk  erred  in  not 
taking  the  money  and  issuing  the  license, 
but  that  the  mistake  of  the  derk  did  not  op- 
erate as  a  license,  or  excuse  the  defendant's 
violation  of  law  in  selling  without  a  license. 
In  discuudng  the  case  the  conrt  said: 

"Here  the  defendant  had  a  hcense  from 
the  municipal  authorities  of  the  town.  Section 
3704,  Ky.  St.,  which  is  a  part  of  the  act  gov- 
erning towns  of  the  aizth  clasa,  to  which  Cen- 
tral Covington  belongs,  provides  that  the  grant- 
ing of  license  to  sell  spirituous,  vlnoas,  or  molt 
liquors  'shall  be  under  the  exclusive  control 
of  the  board  of  trustees.'  In  Schwearman  v. 
Commonwealth,  99  Ky.  296,  38  S.  W.  140,  18 
Ky.  Law  Rep.  586,  it  was  held  that,  when  ex- 
duaive  authority  to  grant  these  licenses  is 
vested  in  the  mnnicipiu  government,  the  issue 
of  such  a  license  is  not  at  all  dependent  upon 
an  order  of  the  county  court,  but  that  It  is  the 
duty  of  the  clerk  to  collect  the  state  tax  from 
the  person  Ucensed,  and  that  the  jurisdiction 
of  the  countv  court  to  grant  licenses  is  confined 
to  county  districts  outside  of  an  Incorporated 
city  or  town  in  which  exclusive  authority  is 
vested  in  the  municipality  over  the  subject  of 
license.  See  Ky.  St.  §  4203.  In  that  case  it 
was  held  tliat  uie  county  clerk  was  liable  on 
his  bond  for  the  license  taxes  collected  by  him 
within  the  city,  although  no  order  of  the  county 
court  had  been  made  granting  the  licenses. 
The  case  rests  on  the  ground  that,  when  the 
applicant  has  received  his  license  from  the  mu- 
mcipal  authorities,  it  is  the  duty  of  the  clerk 
to  receive  from  him  the  state  tax,  and  issue 
to  him  the  state  license.  This  is  a  mere  min- 
isterial act  on  the  part  of  the  clerk.  In  the 
cases  relied  on  for  appellee,  the  defendant  had 
no  license,  but  in  this  case  the  defendant  has 
a  license  from  the  officers  who  are  ^ven  by  law 
exclusive  jurisdiction  in  the  premises.  When 
he  got  this  license,  and  tendered  to  the  clerk 
the  state  tax,  he  had  done  all  that  the  law  re- 
quired him  to  do.  It  was  then  the  duty  of 
the  clerk  to  accept  the  money.  When  be  re- 
fused to  accept  it,  hf  became  liable  to  the  state 
therefor.  The  case  differs  from  those  cited, 
in  that  here  the  defendant  had  a  license  from 
the  only  authority  wliich  had  jurisdiction  to 
grant  it  It  is  not  like  a  case  where  the  de- 
fendant has  been  granted  no  license.  The 
order  of  the  county  court  refusing  appellant  li- 
cense was  void,  as  the  county  court  bad  no  ju- 
risdiction as  to  licenses  within  the  town  of  Cen- 
tral Covington,  and  was  therefore  no  author- 
ity to  the  clerk  for  refusing  to  receive  the 
money  which  appellant  tendered  him." 

la  the  case  of  Commonwealth  v.  Petri, 
122  Ky.  20,  90  B.  W.  987,  28  Ky.  Iaw  Rep. 
940,  Petri  applied  to  the  Campbell  county 
court  for  a  license  to  letaU  liquors  in  the 
district  of  Highlands,  under  the  provlsloas 
of  section  4203  of  the  Kentucky  Statutes  of 
1903,  which  is  as  follows: 

"All  licenses  mentioned  in  this  article,  except 
licenses  to  sell  by  retail,  spirituous,  vinous  or 
malt  liquors,  shall  be  granted  by  the  county 
clerk;  *  ♦  •  and  license  to  sell  by  retail 
spirituous,  vinous  or  malt  liquors  shall  be 
granted  by  the  county  court;  bnt  the  county 
court  shall  not  grant  a  license  to  sell  spirituous, 
vinous  or  malt  liquors  until  ten  days'  notice 
shall  be  given  by  posting  a  written  or  printed 
notice  at  the  door  of  the  courthouse,  and  at 
least  at  four  public  places  in  the  neighborhood 
where  the  liquor  is  to  be  sold;  and  if  the  ma- 
jority of  the  legal  voters  In  the  neighborhood 
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shall  protest  againtt  tite  application,  it  shall 
be  refused.  The  county  court  in  each  instance 
shall  determine  what  constitutes  the  neighbor- 
hood.  Nor  shall  such  license  be  granted  to  any 
person  of  bad  character,  or  who  does  not  keep 
an  orderly,  law-abiding  house." 

The  charter  lncorx>oratlng  that  district 
provided  tbat  no  person,  wltb  tbe  ezceptlon 
of  the  tarema  then  existing  on  the  Campbell 
turnpike  road,  should  engage  in  the  boslness 
of  retailing  or  making  Intoxicating  liquors 
within  the  district  without  a  licmse  from 
the  board  of  trustees.  The  district  tmsteea 
protested  against  the  granting  of  the  license. 
The  license  was  refused  by  the  county  court, 
on  the  ground  that  the  consent  of  the  trus- 
tees was  a  condition  precedent  to  the  court's 
right  to  grant  the  license.  On  appeal  to 
the  circuit  court  it  was  held  that  the  provi- 
sions of  the  charter  of  the  district  of  High- 
lands relative  to  liquors  were  repealed  by 
section  4203  of  the  Kentucky  Statutes,  and 
the  Judgment  was  reversed,  with  directions 
to  the  county  court  to  try  the  case  on  its 
merits.  On  appeal  to  this  court  the  Judg- 
ment was  reversed  and  the  action  of  the 
county  court  sustained.  In  holding  that  the 
charter  of  the  district  of  Highlands  was  not 
impliedly  repealed  by  section  4203  of  the 
Kentucky  Statutes,  the  court  said: 

"There  is  no  necessary  conflict  between  sec- 
tion 42(^  and  the  provision  in  the  special  act 
regarding  the  issuance  of  retail  liquor  licenses. 
The  general  law  applies  where  the  subject-mat- 
ter is  not  reculated  by  a  different  statute.  In 
all  the  municipal  corporations  of  the  state  there 
exists  the  exclusive  right  to  grant  retail  liq- 
uor licenses.  Within  the  corporate  limits  of 
these  the  county  derk  merely  collects  the 
license  tax.  The  right  to  grant  the  license  is 
conferred  upon  the  municipality." 

[1]  Thus  it  will  be  seen  from  the  foregoing 
cases  that  while  It  Is  true  that  county  courts 
have  long  had  and  exercised  the  power  to 
grant  tavern  and  other  -  liquor  licenses,  it 
has  been  held  repeatedly  tbat  they  have  no 
power  to  grant  liquor  licenses  in  an  Incor- 
porated town  where  that  power  has  been  con- 
ferred on  the  municipality  itself. 

[2]  The  only  question  remaining,  therefore, 
is  whether  the  power  to  grant  tavern  licenses 
In  cities  of  the  fifth  class  has  been  conferred 
on  such  cltle&  The  city  council  of  cities  <rf 
the  fifth  class  Is  empowered — 

"to  impose  and  collect  license  fees  and  taxes 
on  stock  for  breeding  purposes,  and  on  all 
franchises,  trades,  occupations  and  professions; 
but  the  license  for  the  sale  of  spirituous,  vinous 
or  malt  liquors  shall  not  be  less  than  two  hun- 
dred and  nfty  nor  more  than  one  thousand  dol- 
lars; and  no  license  shall  be  Issued  or  granted 
in  any  city  where  the  sale  of  such  liquors  is 
now  forbidden  by  law,  until  such  law  be  chang- 
ed: Provided,  that  in  any  town  of  the  fifth 
class,  in  which  the  question  as  to  whether  spir- 
ituous, vinous  or  malt  liquors  might  or  should 
be  sold,  has  been  since  September  first,  one 
thousand  eight  hundred  and  ninety-two,  or 
shall  hereafter  be  submitted  to  the  voters 
thereof,  and  the  majority  of  the   votes  cast 


thereat  were  or  sliall  be  in  favor  of  the  sale  of 
such  liqnors  therein,  then  the  dty  council  of 
such  ci^  shall  have  no  right  power,  privilege, 
or  discretion  to  refuse  to  grant  license  to  sell 
such  liquors  therein  until  another  election  is 
held  therein,  as  provided  by  senersl  laws,  and 
a  majority  of  the  voters  of  said  aty  have  voted 
against  die  sale  of  such  liquors;  may  impose 
penalties  for  violations  of  the  conditions  of  said 
license;  may  provide  for  the  annulment  or  sus- 
pension of  the  license  privileges  for  violation  cX. 
the  conditions  or  terms  of  the  license,  or  of  the 
ordinances  governing  the  same.  No  lioenae  to 
any  person  or  for  any  business  shall  be  granted 
for  a  longer  time  than  one  year.  The  issuing  of 
the  different  licenses  under  this  chapter  shall 
be  under  the  exdnsive  control  of  the  city  coun- 
cil, who  may  refuse  to  grant  license.  In  its  dis- 
cretion, except  as  herein  provided.  Section 
3637,  subsec.  4,  of  the  Kentucky  Statutes. 

It  is  suggested  that  the  power  conferred 
by  the  above  statute  is  a  mere  power  to  tax 
for  revenue  purposes  and  does  not  Include  the 
power  of  regulation  or  controL  The  statute 
not  only  authorizes  the  city  council  to  collect 
a  license  for  the  sale  of  spirituous,  vinous,  or 
malt  liquors,  but  gives  it  the  power  to  impose 
penalties  for  violations  of  the  conditions  of 
the  license,  and  the  further  iwwer  to  provide 
for  the  annulment  or  suspension  at  the  li- 
cense privileges  for  violation  of  the  conditions 
or  terms  of  the  license,  or  of  the  ordinances 
governing  the  same.  Not  only  so,  but  the 
Issuing  of  the  different  Uoenaes  is  declared 
to  be  "under  the  exclnstve  control  of  the  dty 
council,  who  may  refuse  to  grant  license, 
in  Its  discretion,  except  as  herein  provided." 
In  view  of  these  provistons,  it  Is  clear,  we 
think,  that  the  Legislature  Intended  to  give 
to  the  dty  council  not  only  power  to  tax, 
but  the  exclusive  power  of  granting,  refusing, 
or  forfeiting  licenses  for  the  purpose  of  regu- 
lating and  controlling  the  business  of  selling 
intoxicating  liquors. 

But  It  is  further  ang^sted  that  the  stat- 
ute is  not  twoad  enough  to  Include  tavern 
licenses,  because  taverns  are  not  speclflcally 
mentioned.  We  see  no  merit  in  this  conten- 
tion. The  tavern  license  simply  authorizes 
the  sale  of  intoxicating  liquors  in  connection 
with  a  tavern.  The  essential  feature  of  the 
license  is  the  right  to  sell  such  liquors.  The 
statute  does  not  in  terms  cover  saloon  licenses 
or  coffee  house  licenses,  or  any  particular 
form  of  license,  but  deals  generally  with  the 
entire  subject  of  licensing  the  sale  of  spir- 
Ituous,  vinous,  or  malt  liquors,  regardless  of 
the  name  or  character  of  the  place  in  which 
such  sales  take  place.  We  therefore  con- 
clude that  It  Is  broad  enough  to  embrace 
tavern  licenses,  and  that  the  power  to  grant 
snch  licenses  is  vested  In  the  city  council 
of  Burdstown,  and  not  in  the  county  court. 
It  follows  that  a  contrary  ruling  by  the 
circuit  court  was  erroneous. 

Judgment  reversed,  and  cause  remanded 
for  proceedlogi  oooaistent  with  this  (pinion. 
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TOWN  or  HABDINSBURG  v.  MERCER. 

(Court  of  Appeals  of  Kentncky.    Dec.  12,. 
1916.) 

1.  Mttnicipai.  Corporations  4=s>282(2)  — 
Street   Improvementb— Pixino. 

Although  Ky.  St.  {  8706,  empowering  the 
boards  of  trustees  of  cities  of  the  sixth  class 
to  construct  or  reconstruct  sidewalks  and  as- 
sess the  abutting  property  for  the  cost  there- 
of, does  not  in  terms  provide  that  the  board 
of  trustees  shall  fix  the  grade  of  a  sidewalk, 
the  power  to  order  the  improvement  carries 
with  it  as  a  necessary  incident  the  additional 
power,  not  only  to  prescribe  the  length,  width, 
and  material  of  the  proposed  sidewalk,  but  all 
other  specifications  including  the  grade  thereof. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatioiui,  Cent  Dig.  |  751;  Dec.  Dig.  ^=> 
282(2).] 

2.  BviDENOt  ♦=»387(6)  —  Pbockediwob  of 
Ck>uNonf— Paboi.   Etvidenoe. 

Under  charter  of  cities  of  the  sixth  dass, 
Bky.  St.  I  3682,  providing  for  the  appointment 
of  a  clerk,  and  section  3684,  making  it  the  duty 
of  the  clerk  "to  keep  a  full  and  trne  record  of 
the  proceedings  of  the  board  of  trustees,"  the 
board  of  trustees  can  only  speak  through  its 
official  records,  and  parol  evidence  is  inadmissi- 
ble to  supply  omissions  from  the  record. 

[Ed.  Note.— Fop  other  cases,  see  Evidence, 
Cent.  Dig.  {  1708;   Dsc.  Dig.  <S=>387(6).] 

3.  Municipal  Cobpoeations  «=»443— Stkket 
IVPR0VEMENT8— Fixing  of  Grade  —  Dele- 
gation of  Power. 

As  the  incidental  power  to  fix  Uie  grade  of 
a  sidewalk  constructed  under  charter  of  cities 
of  the  sixth  class  (Ky.  St.  S  3706)  is  confer- 
red only  upon  the  board  of  trustees,  being  a 
legislative  act  involving  the  exercise  of  discre- 
tion which  cannot  be  delegated,  the  delegation 
by  board  of  trustees  of  plaintiff  town  to  the 
county  surveyor  of  the  power  to  fix  a  grade, 
which  grade  was  not  adopted  by  the  board  of 
trustees,  when  fixed,  is  fatal  to  recovery  In  a 
suit  on  the  assessment. 

[Ed.  Note.— For  other  caaea,  see  Municipal 
Corporations,  Cent  Dig.  i  1063;  Dec.  Dig.  «=> 
443.] 

4.  MuNioiPAi.  Corporations  «=95e2(2)  — 
Street  lMPB0VEi(ENT»— Assesskbnts— Ao- 
TioN — Skt-Off  and  Gottnterclaiv. 

In  an  action  by  a  municipality  to  enforce  a 
lien  for  payment  of  an  apportionment  warrant 
for  street  improvement  the  propertv  owner 
cannot  assert  a  counterclaim  or  set-off  against 
it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1270;  Dec  Dig. 
«=»562(2).] 

Appeal  from  Circuit  Court,  Breckinridge 
Cotint?. 

Suit  by  the  Town  of  Hardlnsburg  against 
N.  McG.  Mercer,  in  which  defendant  pleaded 
a  connterclalm.  From  a  Judgment  dismiss- 
ing the  petition  and  connterclalm,  plaintiff 
appeals,  and  defendant  cross-appeals.  Af- 
firmed oa  both  original  wpeal  and  cross-ap- 
peaL 

David  R.  Murray,  of  Hardlnsburg,  for  ap- 
pellant. Claude  Mercer,  of  Hardlnsburg,  for 
appellee. 

CLAY,  0.  The  town  of  Hardlnsburg 
brought  this  suit  against  N.  McO.  Mercer  to 
collect  a  sidewalk  assessment    The  defend- 


ant not  only  resisted  the  assessment,  but 
pleaded  a  counterclaim  for  injury  to  his 
property.  On  the  final  hearing  both  the  peti- 
tion and  counterclaim  were  dismissed.  The 
town  appeals,  and  the  defendant  prosecutes 
a  cross-appeal. 

The  board  of  trustees  of  dtlea  of  the  sixth 
class  Is  empowered  to  construct  or  reconstruct 
sidewalks  and  assess  the  abutting  property 
for  the  cost  thereof.  Section  3706,  Kentucky 
Statutes.  Pursuant  to  this  authority,  the 
board  of  trustees  of  the  town  of  Hardlns- 
burg passed  an  ordinance  on  July  7, 1910,  or- 
dering the  construction  of  certain  sidewalks, 
Including  the  sidewalk  in  front  of  the  prop- 
erty of  the  defendant.  The  ordinance  pro- 
vided that  the  walks  shall  be  laid  "accord- 
ing to  grade  established  by  town  board  of 
trustees."  At  the  same  meeting  it  was  or- 
dered that  a  surveyor  establish  the  grade  for 
the  proposed  sidewalks.  H.  R.  Woerner,  who 
was  then  county  surveyor,  was  employed  by 
the  board  of  trustees  to  fix  the  grade.  Ho 
made  a  survey  and  set  stakes  indicating  the 
grades.  There  was  oral  evidence  tending  to 
show  that  the  grades  fixed  by  the  surveyor 
were  reported  to  the  board  of  trustees  and 
approved  by  resolution  of  the  board.  The 
minutes  of  the  board  tail  to  show  any  order 
or  resolution  accepting,  approving,  or  fixing 
the  grades  established  by  the  surveyor.  The 
grade  established  by  the  surveyor  In  front  of 
defendant's  property  was  several  Inches  high- 
er than  the  grade  of  the  old  sidewalk.  The 
defendant  protested  against  the  grade.  While 
he  was  absent  from  the  dty,  the  sidewalk 
was  constructed. 

[i-S]  1.  While  the  statutes  authorizing 
sidewalk  improvements  in  municipalities  of 
the  sixth  class  do  not  in  terms  provide  that 
the  board  of  trustees  shall  fix  the  grade,  the 
only  power  which  such  municipalities  have 
is  that  conferred  upon  the  board  of  trustees. 
The  power  to  order  the  Improvement  carries 
with  it  as  a  necessary  Incident  the  additional 
power,  not  only  to  prescribe  the  length, 
width,  and  material  of  the  proposed  side-, 
walk,  but  all  other  specifications.  Including 
the  grade  thereof.  Redersheimer  v.  Brunlng, 
113  Ui.  343,  36  South.  990;  Elliott  on  Roads 
and  Streets  (2d  Ed.)  1 461,  p.  473 ;  also,  see  sec- 
tion 679,  pp.  604  and  60S;  O'Leary  v.  Sloo,  7 
La.  Ann.  25;  Burgess  v.  City,  21  La.  Ann. 
143;  Lincoln  St  Ry.  Co.  ▼.  City  of  Lincoln, 
61  Neb.  lOe,  84  N.  W.  802;  Schenley  v.  Com- 
monwealth, 36  Pa.  29,  78  Am.  Dec.  359 ;  Dean 
V.  Borchsenlus,  30  Wis.  236;  Williams  v. 
Caty  of  Detroit  2  Mich.  660;  State  v.  aty 
Council  of  Elizabeth,  80  N.  J.  Law,  176 ;  Da- 
shiell  V.  Mayor  and  City  Council  of  Balti- 
more, 46  Md.  015.  Indeed,  these  Is  no  mora 
important  feature  connected  with  street  Im- 
provements than  the  grade.  One  grade  may 
be  proper  and  economical,  while  another  may 
be  Injurious  and  wastefuL  For  this  reason, 
we  have  frequently  written  that  the  estab- 
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Ushment  of  the  gr&ie  for  sidewalk  or  other 
street  Improvements  Is  a  legislative  act  In- 
volving the  exercise  of  discretion,  and  can- 
not be  delegated  to  the  city  engineer  or  to 
any  other  person ;  and  that  the  failure  of 
the  council  or  other  legislative  body  to  fix 
the  grade  is  fatal  in  an  action  to  enforce  the 
statutory  lien  for  the  cost  of  such  improve- 
ment. Hydes  &  Goose  v.  Joyes,  4  Bush,  464, 
96  Am.  Dec.  311 ;  Richardson  v.  Mehler,  111 
Ky.  408,  03  S.  W.  957,  23  Ky.  Law  Rep.  917 ; 
Board  of  Councilmen  of  Frankfort  v.  Mur- 
ray, 99  Ky.  422,  36  S.  W.  180,  17  Ky.  Law 
Rep.  279;  Zable  v.  Louisville  Baptist  Or- 
phans' Home,  92  Ky.  89,  17  S.  W.  212,  13  L. 
R.  A.  668,  13  Ky.  Law  Rep.  385;  Frantz  v. 
Jacob,  88  Ky.  525,  11  S.  W.  654,  11  Ky.  Law 
Rep.  55 ;  Nevln  v.  Roach,  86  Ky.  492,  5  S.  W. 
546,  9  Ky.  Law  Rep.  819;  City  of  Henderson 
V.  Lambert,  14  Bush,  24;  Murray  v.  Tucker, 
10  Bush,  240;  City  of  Covington  v.  Boyle,  6 
Bush,  204;  Harris  v.  Zable,- 5  Ky.  Law  Rep. 
114 ;  City  of  Augusta  v.  McKlbben,  60  S.  W. 
291,  22  Ky.  Law  Rep.  1224 ;  Noland  v.  Milden- 
berger,  123  Ky.  660,  97  S.  W.  24,  29  Ky.  Law 
Rep.  1179;  Lowery  v.  City  of  Lexington,  116 
Ky.  157,  75  S.  W.  202,  26  Ky.  Law  Rep.  392 ; 
Tilford  v.  Belknap,  126  Ky.  244,  103  S.  W. 
289.  11  L.  R.  A.  (N.  S.)  708,  31  Ky.  Law  Rep. 
662 ;  aty  of  Lexington  v.  Walby,  109  S.  W. 
299,  33  Ky.  Law  Rep.  116. 

But  it  is  contended  for  plaintiff  that  the 
grade  fixed  by  the  surveyor  was  approved  by 
a  resolution  of  the  board  of  trustees  which 
cannot  now  be  found.  The  only  proof  of  this 
contention  is  oral  evidence  to  the  effect  that 
the  surveyor  reported  his  action  to  the  board 
of  trustees  and  that  the  board  of  trustees 
passed,  the  resolution.  The  records  of  the 
board  fail  to  show  any  such  attenti<«.  The 
approval  of  the  grade  fixed  by  the  surveyor 
required  action  by  the  trustees  as  a  body  and 
not  as  individuals.  The  charter  of  cities  of 
the  sixth  class  provides  for  the  appointment 
of  a  clerk.  Kentucky  Statutes,  §  3682.  It  is 
made  the  duty  of  the  derk  "to  ke^  a  full, 
true  record  of  all  the  proceedings  of  the 
board  of  trustees."  Kentucky  Statutes,  i 
3684.  Linder  such  circumstances,  the  board 
can  speak  only  through  its  records,  and  parol 
evidence  is  inadmissible  to  supply  omissions 
from  the  record.  Spalding  et  al.  v.  City  of 
Lebanon,  156  Ky.  87,  160  S.  W.  761,  49  L.  R. 
A.  (N.  S.)  387;  Dunn  v.  aty  of  Cadiz,  140 
Ky.  217.  130  S.  W.  1089;  City  of  Covington 
V.  Ludlow,  1  Meta  295;  L.  St  L.  A  T.  R.  R, 
Co.  V.  Newsome,  13  Ky.  Law  R^.  174; 
Barfield  v.  Gleason,  111  Ky.  491,  68  S.  W. 
964,  23  Ky.  Law  Rep.  128;  Town  of  Mt. 
Pleasant  v.  Eversole,  96  S.  W.  478,  29  Ky. 
Law  Rep.  830;  McQuUlin's  Municipal  Ordi- 
nances, {  129.  Under  the  circumstances,  we 
cannot  apply  the  rule  announced  in  the  case 
of  City  of  Olive  Hill  v.  Tabor,  143  Ky.  336, 
136  8.  W.  649.    There  it  was  held  that  the 


failure  to  fix  the  grade  in  the  ordinance  or- 
dering the  Improvement  did  not  render  the 
ordinance  invalid,  the  presumption  being  that 
the  grade  should  be  the  same  as  the  existing 
grade.  It  was  further  held  that,  where  the 
property  owner  consents  to  the  grade  on 
which  the  sidewalk  is  built,  he  cannot  there- 
after complain  of  the  grade.  Here  the  coun- 
ty surveyor  was  authorized  to  establish  the 
grade.  The  grade  which  he  established  was 
different  from  the  existing  grade.  The  board 
of  trustees  did  not  adopt  or  approve  the 
grade  so  established.  The  property  owner 
did  not  consent  to  the  grade.  On  the  con- 
trary, he  protested  against  It  In  snch  a 
case,  the  delegation  of  the  power  to  the  coun- 
ty surveyor  to  fix  the  grade  is  fatal  to  a  re- 
covery in  a  suit  on  the  assessment 

[4]  2.  On  the  cross-appeal  it  is  insisted  tfiat 
the  trial  court  erred  in  not  finding  for  de- 
fendant on  his  counterclaim  for  injury  to  Us 
property  growing  out  of  the  construction  of 
the  sidewalk.  The  counterclaim  was  prtverly 
rejected,  for  It  has  been  held  that  the  prop- 
erty owner  cannot,  in  an  action  by  a  munici- 
pality to  enforce  a  lien  for  payment  of  an 
apportionment  warrant  for  a  street  improve- 
ment, assert  a  counterclaim  or  set-off  against 
it  Bayes  et  al.  v.  Town  of  Paintsville.  166 
Ky.  679,  179  S.  W.  623,  L.  R.  A.  l»ieB,  1027. 

The  Judgment  is  affirmed  both  on  the  origi- 
nal appeal  and  cross-appeaL 


MORGAN  et  aL  V.  LEWIS. 
(Court  of  Appeals  of  Kentucky.    Dec.  15, 1916.) 

1.  Trusts  «=»13e%— Rb8ui,tino  Tbost— Pri- 
oarrT  oveb  CBEDrross. 

No  trust  will  be  declared  in  a  had>and  for 
his  wife's  benefit  because  of  his  having  furnished 
the  consideration  for  a  conveyance  to  hioi,^  as 
against  creditors  of  the  husband  whose  chums 
arose  while  the  property  stood  in  his  namew 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  {  182;   Dec.  Dig.  <S=>136^.] 

2.  JtrnoMKNT  «=>910(4)  —  Sttbbtibs  —  Dis- 

OHABOB— EXKCUTIOW. 

ExecutioD  being  issued  in  time  and  proper 
steps  being  taken  thereunder  a  new  period  of  lim- 
itations begins  to  run  onder  Ky.  St  |  2548,  pro- 
viding that  a  surety  shall  be  discharged  from  lia- 
bility under  a  judgment  after  seven  years  with- 
out any  execution  issued  thereon  and  prosecuted 
in  good  faith  for  collection  thereof. 

[Ed.   Note.— For  other  cases,  see   Judgment, 
Cent  Dig.  |  1736;  Dec.  Dig.  «=»910(4).] 

3.  Evidence  «s»S3(7)  —  PaEsoMsnoif  —  Pkr- 

FOBMANCB. 

Though  there  is  no  record  of  acts  of  the 
sheriff  under  an  execution  issued  and  placed  in 
his  hands,  yet  it  being  shown  that  a  noinbpr  cf 
execution  books  have  been  misplaced  or  lost,  and 
cannot  be  found,  the  presamption  of  perform- 
ance of  oflietal  duty  will  prevail. 

[EM.   Note.— Fte   other  cases,    see    EMdence, 
Cent  Dig.  {  105;   Dec.  Dig.  <&=»83(7).J 

4.  Stipulations  «=>14(3)  —  Ofbbatioit  —  Fii<- 

INO  OF  Pl.XADINOa. 

Regularity  of  pleadings  and  orders  as  to 
pleadings  cannot  be  attacked  because  of  the  rec- 
ords of  the  court  ta  which  the  case  was  pending 
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not  showing  the  making  and  filing  thereof,  the 
agreement  under  which  the  case  was  tried  by  the 
jndge  of  another  circnit  stipulating  that,  "If 
necessary,  any  pleading  may  be  filed  in  this  case 
before  said  special  judge)  and  when  so  filed  shall 
be  taken  ana  consideTed  as  though  filed  in  this 
court  in  open  court." 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  {  28;   Dec.  Dig.  (8=»14(3).] 

Appeal  from  Circuit  Court,  Leslie  County. 

Action  by  G.  C.  Lewis  against  A.  B.  Mor- 
gan, St.,  and  others.  Judgment  for  plaintilT, 
and  tbe  named  defendant  and  wife  appeaL 
Affirmed. 

J.  M.  Muncy  and  J.  M.  Bicknell,  both  of 
Hyden,  and  O'Rear  &  WlUlams,  of  Frank- 
fort, for  appellantsi  Cleon  K.  Calvert,  of 
Hyden,  for  appellee. 

THOMAS,  J.  On  April  9,  1808,  the  ap- 
pellee (plaintiff  beloW)  through  his  statutory 
guardian,  John  W.  Harvey,  recovered  judg- 
ment In  the  Leslie  drcnlt  court  against  ap- 
pellant, A.  B.  Morgan,  Sr.  (defendant  below), 
and  Zacharlah  Morgan,  sureties  upon  the 
tXMid  of  the  administrator  of  Daniel  Lewis, 
the  father  of  G.  C.  Lewis,  for  the  sum  of  $2,- 
41&87,  to  be  credited  as  of  that  date  by  the 
sum  of  $1,375.75,  the  net  Judgment  being  $1,- 
Oil.12.  On  January  15,  1906,  plaintiff,  hav- 
ing arrived  at  the  age  of  21  years,  brought 
this  suit  upon  tt  return  of  no  property  found 
against  A.  B.  Morgan,  Sr.,  Zachariab  Mor- 
gan, and  some  other  defendants,  by  which 
It  was  sought  to  appropriate  to  the  payment 
of  the  Judgment  certain  credits  ai^d  evi- 
dences of  debt  which  it  Is  alleged  the  other 
defendants  owed  the  two  Morgans.  These 
defendants,  in  addition  to  being  made  par- 
ties  to  the  suit,  were  served  with  attach- 
ments, and  the  funds  which  it  is  claimed  that 
they  owed  to  the  Judgment  debtors  were  at- 
tempted to  be  garnished.  During  the  prog- 
ress of  the  cause  the  wives  of  the  two  Mor- 
gans were  made  defendants.  It  being  alleged 
against  them  that  their  respective  husbands 
conveyed,  or  caused  to  be  conveyed,  to  each 
of  them  fraudulently  and  with  the  Intent  to 
cheat,  hinder,  and  delay  the  creditors  of 
their  husbands,  certain  described  tracts  of 
land  which  are  sought  to  be  appropriated  to 
the  payment  of  the  Judgment  of  plaintiff  by 
having  the  deeds  thereto  executed  by  the 
husbands  canceled  and  the  lands  sold.  Be- 
fore the  submission  ot  the  case  Zacharlah 
Morgan  paid  his  part  of  the  Judgment,  and 
be  and  the  defendants,  who  had  been  brought 
Into  the  case  on  his  branch  of  it,  were  pro- 
ceeded against  no  further;  the  suit  appear- 
ing to  have  been  abandoned  so  far  as  they 
were  concerned.  The  allegations  made  tn 
the  petition  and  .amendments  as  to  the  de- 
fendants, A.  B.  Morgan,  Sr.,  and  wife  were 
each  denied  by  them,  and  it  was  affirmative- 
ly pleaded  that  the  lands  sought  to  be  sub- 
jected in  the  manner  stated  were  In  truth 
and  In  fact  the  property  of  the  wife  of  A.  B. 
Morgan,  Sr.,  the  appellant,  Martha  Morgan. 


These  allegatlong  being  controverted,  and  the 
cause  being  submitted  by  agreement  to  Hon. 
J.  M.  Benton,  the  circuit  Judge  of  the  Clark 
circuit  court,  he  rendered  Judgment  in  favor 
of  the  plaintiff,  directing  the  money  in  the 
hands  of  the  garnishees  to  be  applied  to  the 
payment  of  the  remaining  portion  of  the  in- 
debtedness after  crediting  it  by  the  sum 
paid  by  Zacharlah  Morgan,  and  ordering  a 
sulUclency  of  the  laud  sold  to  pay  any  def- 
icit should  any  exist,  and  from  this  Judg- 
ment A.  B.  Morgan,  Sr.,  and  his  wife, 
Martha  Morgan,  prosecute  this  appeal. 

The  testimony  in  the  case  may  be  said  to 
show  quite  conclusively  these  facts:  The 
defendant  Martha  Morgan  is  the  daughter 
of  John  D.  Pace.  She  had  two  sisters,  Bniza 
Pace  and  Nannie  Pace,  and  a  brother,  John 
W.  Pace,  and  the  four,  with  the  widow  of 
John  "W.  Pace,  were  the  only  heirs  at  law 
left  by  the  latter  at  the  time  of  his  death, 
which  occurred  some  time  previous  to  the 
28th  day  of  February,  1871.  On  that  day 
two  of  the  heirs,  John  W.  and  Eliza  Pace, 
each  deeded  their  one-fourth  undivided  in- 
terest in  and  to  a  tract  of  land  consisting  of 
about  1,000  acres  in  Leslie  county,  which 
they  Inherited  from  their  father,  to  the  de- 
fendant A.  B.  Morgan,  Sr.  On  April  18, 18S4, 
Nannie  Pace  conveyed  her  Interest  as  an 
heir  of  John  D.  Pace  in  said  tract  of  land  to 

A.  B.  Morgan,  Sr.,  and  he,  somewhere  about 
this  time,  purchased  the  dower  Interest  of 
the  widow  of  John  D.  Pace  In  and  to  the 
same  tract    These  conveyances  vested  In  A. 

B.  Morgan,  Sr.,  the  dower  Interest  of  the 
widow  in  said  tract  of  land  and  a  three- 
fourths  undivided  Interest  in  the  fee  to  same, 
his  wife  owning  the  other  one-fourth  un- 
divided interest  by  Inheritance  from  her 
father.  From  time  to  time  small  tracts  were 
sold  by  A.  B.  Morgan,  Sr.,  and  his  wife  from 
the  1,000-acre  tract,  and  timber  was  likewise 
sold  from  It,  and  thn  persons  garnished 
herein  are  those  who  were  indebted  for 
some  of  the  unpaid  purchase  money  for  land 
thus  purchased  by  them,  or  for  timber  which 
had  been  purdiasefi  from  the  land.  These 
attached  debts  were  created  since  the  ob- 
tention  of  the  Judgment  sought  to  be  collect- 
ed herein,  and  they  were  made  payable  to 
the'  defendant  Martha  Morgan,  Instead  of 
to  her  husband,  which  transactions  are  at- 
tacked as  having  been  fraudulently  made 
for  the  purpose  of  defeating  the  collection  of 
this  and  other  debts  of  the  husband.  With 
the  proceeds  of  land  sold,  as  hereinbefore 
stated,  the  lands  in  controversy  were  pur- 
chased and  the  deed  made  to  A.  B.  Morgan, 
Sr.  On  Oecember  4,  1902,  A,  B.  Morgan,  Sr., 
and  wife  deeded  the  land  to  one  Jasper  Mor- 
gan for  a  recited  consideration  of  |1,200, 
only  |25  of  which  was  paid  at  the  time,  and 
on  December  15th  following,  being  only  14 
days  thereafter,  Jasper  Morgan  and  wife 
conveyed  the  land  to  the  defendant  Martha 
Morgan,  for  the  same-  recited  consideration. 
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Neither  of  them  waa  actually  paid.  The 
first  deed  Just  mentioned  la  claimed  to  have 
been  mad«  In  satisfaction '  of  a  title  bond 
which  had  been ,  executed  to  Jasper  Morgan 
by  A.  B.  Morgan,  Sr.,  and  wife  In  1897,  and 
after  he  became  surety  on  the  bond,  upon 
which  the  Judgment  was  recovered,  but  be- 
fore It  was  obtained.  H^owerer,  this  bond  Is 
not  filed  In  the  transcript,  ^nd  we  know 
nothing  of  Its  existence  or  its  contents  ex- 
c^t  tl^  statements  of  A.  B.  Morgan,  8r., 
found  In  his  testimony. 

Somewhere  about  the  date  of  the  execution 
of  the  deed  to  Jasper  Morgan  executions 
against  A.  B.  Morgan,  Sr.,  amounting  to 
about  $110  were  levied  upon  the  land,  and.lt 
was,  according  to  the  oral  testimony,  adver- 
tised to  be  sold,  and  it  is  claimed  by  the  de- 
fendants that  it  was  sold  for  the  amount  of 
the  execution,  but  we  are  not  favored  with 
any  record  evidence  of  this  fact,  and  It  is 
certain  that  no  deed  was  ever  executed  to 
Martha  Morgan,  who  claims  to  have  pur- 
chased it  at  6u<di  execution  sale.  The  hus- 
band testified,  however,  that  Ills  wife  did  pay 
the  amount  of  the  executions,  which  stopped 
the  proceedings  of  the  sheriff  thereunder.  It 
is  insisted  that  this  transaction  put  the  title 
to  the  land  in  the  defendant  Martha  Morgan, 
and  of  course  extinguishing  all  interest  In  It 
therefore  owned  by  her  husband.  It  is  fur- 
thermore insisted  by  defendant  Martha  Mor- 
gan that  the  consideration  for  the  deed  of 
Jolin  W.  Pace  and  Eliza  Pace  to  her  husband 
for  their  resp^tive  interest  in  the  1,000  acres 
of  land  before  mentioned  was  a  conveyance 
by  her  of  her  one-fourth  interest  in  and  to 
another  body  of  land  which  her  father  own- 
ed, and  In  which  she  inherited  a  one-fourth 
interest  situated  in  Clay  county,  but  we  fall 
to  find  in  the  record  any  evidence  of  this 
fact,  there  being  no  deed  or  ot:^er  character 
of  paper  indicating  any  conveyance  by  her 
to  any  lands  in  the  latter  county.  But  wheth- 
er true  or  false  cannot  affect  the  question 
involved,  as  we  shall  later  see. 

Because  of  these  two  contentions,  it  is  in- 
sisted that  the  only  interest,  if  any,  which  A. 
B.  Morgan,  Sr.,  who  is  the  Judgment  debtor, 
owned  in  any  of  the  property  sought  to  be 
subjected  is  a  one-fourth  undivided  Interest, 
which  he  obtained  from  his  purchase  from 
Nannie  Pace,  and  that  the  Judgment  subject- 
ing the  two  interests  of  John  W.  and  EUza 
Pace  deeded  to  him  In  1871  is  in  any  event 
erroneous.  But  it  is  further  insisted  that 
none  of  the  land  should  have  been  subjected 
to  the  payment  of  the  Judgment  because  of 
the  contention  that  defendant  Martha  Mor- 
gan obtained  the  entire  title  to  it  by  virtue 
of  the  supposed  exeaition  sale  referred  ta 

Considering  the  last  point  mentioned,  the 
evidence  does  not  convince  us  that  the  pro- 
ceedings under  the  execution  divested  A.  B. 
Morgan,  Sr.,  of  title  to  the  land  so  as  to  put 
it  beyond  reach  of  his  creditors.  It  Is  not 
satisfactorily   shown   that  these   executions 


were  discharged  with  money  belonging  to 
Martha  Morgan,  although  it  is  attempted  to 
be  so  stated  in  a  way  by  her  husband,  but 
when  we  reflect  that  his  testimony  shows 
that,  as  the  head  of  the  household  and  the 
title  bolder  of  all  the  land  which  the  family 
occupied  and  enjoyed,  he  transacted  all  the 
business  in  the  way  of  selling  timber  and 
managing  the  land,  and  in  the  absence  of  any 
dirert  testimony  to  the  effect  that  this  money 
was  paid  by  Mrs.  Morgan,  and  the  further 
fact  that  there  is  no  deed  of  any  Charaoter 
or  other  record  evidence  showing  that  she 
was  the  purchaser  at  such  execution  sale,  if 
there  was  one,  and  the  still  further  fact  that 
these  proceedings  were  had  after  the  obten- 
tlon  of  the  Judgment  sued  on,  we  are  disin- 
clined to  give  that  transaction  the  effect  In- 
sisted upon  by  counsel  for  appellants.  On 
the  contrary,  there  is  found  In  the  evidence 
room  for  the  belief  that  this  transaction  waa 
but  a  subterfuge,  resorted  to  by  appellants 
for  the  purpose  of  placing  the  property  be- 
yond the  reach  of  the  creditors  of  the  hus- 
band, and  that  it  waa  a  device  resorted  to  by 
them  in  furtherance  of  such  fraudulent  de- 
sign. This  condnslon  is  still  further  Justified 
because  of  the  great  disparagement  between 
the  value  of  the  land  and  the  amount  claimed 
to  have  been  paid  by  Mrs.  Morgan  in  satis- 
faction of  the  executioma  Against  her  hns- 
band.  Xhe  debt  sought  to  be  made  by  them 
was  only  $110  and  a  small  amount  of  cost, 
whereas  the  value  of  the  land  was  more  than 
$1,200,  and  this  gross  inadequacy  of  price  is 
always  a  badge  of  fraud,  especially  if  the 
parties  occupy  a  confidential  relation  toward 
each  other. 

[1 1  Considering  now  tbe  <dalm  tbat  Martha 
Morgan  paid  for  the  two  Interests  of  John  W. 
and  Bliza  Morgan  with  her  interest  in  the 
Clay  county  land,  and  conceding  tbat  she 
did  this  in  1871,  when  tbe  deed  was  made  to 
her  husband,  it  is  apparent  that  under  tbe 
repeated  rulings  of  this  court  she  cannot,  at 
this  late  day,  have  a  trust  declared  In  ber 
husband  for  her  benefit  as  against  the  rights 
of  ber  husband's  creditors,  as  is  dalmed  she 
may  do  under  the  doctrine  of  the  case  of 
Bohannon  v.  Bohannon,  82  S.  W.  697,  29  Ky. 
Law  Bep.  143,  and  kindred  cases  from  this 
court  The  contest  in  that  case  was  not  be- 
tween the  wife  and  creditors  of  the  husband 
who  became  such  while  he  held  the  legal  ti- 
tle to  the  property  sought  to  be  subjected, 
but  it  was  between  her  and  the  heirs  of  ber 
husband;  and  her  right  to  sni>ersede  tbe 
heirs  in  the  payment  of  her  alleged  claim 
against  her  husband  was  based  entirely  upon 
R  contract  previously  entered  into  between 
the  two,  and  the  fact  of  such  a  contract  is 
emphasized  throughout  the  opinion.  The 
wife  in  that  case  at  the  time  of  her  mar- 
riage was  the  owner  of  real  and  itersonal 
property  amounting  In  the  aggregate  to  be- 
tween $10,000  and  $14,000.  After  the  mar- 
riage this  property   was  converted  by    the 
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husband  Into  cast,  wltb  which  be  pnrchased 
real  estate,  taking  title  to  himself.  In  a  snlt 
to  settle  his  estate  and  to  divide  the  proceeds 
among  the  heirs,  the  widow  asserted  her 
claim  upon  the  ground  that  the  property 
which  she  owned  at  the  time  of  her  marriage 
was  agreed  "To  be  held  In  trust  for  her  by 
her  husband,  and  to  constitute  a  debt  from 
him  to  her."  In  upholding  her  claim  as 
against  the  hdrs,  this  court  said: 

"We  see  no  hardship  In  upholding  the  con- 
tract of  the  hoaband,  when  he  does  so  convert 
his  wife's  property,  that  he  will  hold  it  in  trast 
for  her  benefit,  and  not  leave  her  pennileH  when 
he  dies." 

After  reciting  that  the  evidence  shows  that 
the  husband,  throughout  his  life,  recognized 
bis  obligation  to  his  wife  to  recompense  her 
for  the  property  which  he  had  used  belong- 
ing to  her,  and  continuing  to  promise  that 
he  would  make  settlement  with  her,  thus 
evidencing  the  trust,  the  court,  continuing, 
says: 

"The  appellant  does  not  claim  to  be  paid  until 
after  her  husband's  other  creditors  are  satisfied. 
She,  as  we  understand  it,  only  claims  the  residue 
of  the  estate  as  against  the  distributees  of  her 
husband.  This  is  the  extent  to  which  we  can 
enforce  the  trust.  Long  v.  Deposit  Bank,  90  S. 
W.  061,  28  Ky.  Law  R«).  »13." 

In  the  Long  Case  referred  to  in  that  opin- 
ion the  husband  conveyed  a  tract  of  land  to 
bis  wife  in  ccmslderatlon  of  an  alleged  debt 
which  he  owed  to  her,  amounting  to  $3,000, 
evidenced  by  his  promissory  note.  Two  years 
after  this  conveyance,  the  Deposit  Bank,  hold- 
ing a  debt  against  the  husband  for  |3,089.62, 
Instituted  suit  against  both  husband  and  wlfei 
seeking  to  set  aside  the  conveyance  made  to 
the  latter  by  the  former,  and  to  subject  the 
land  to  the  payment  of  Its  debt.  The  $3,000 
wbich  he  owed  her  was  the  proceeds  of  a 
sale  of  a  tract  of  land  owned  by  the  wife 
which  had  been  sold  in  1887,  and  which  had 
been  used  by  the  husband,  and  the  debt  of 
the  bank  was  in  existence  at  the  time  the 
note  was  made  by  the  husband  to  the  wife 
acknowledging  that  debt.  This  court,  in  up- 
holding the  Judgment  below  canceling  the 
deed  and  appropriating  the  property  to  the 
payment  of  the  bank's  debt,  after  reviewing 
niany  other  cases  from  this  court,  said: 

"She  could  not  hold  him  out  as  the  owner  of 
the  property,  or  allow  him  to  bold  himself  out 
as  such,  and  thus  create  debts  without  losing  her 
right  to  enforce  her  equity  against  her  husband 
to  the  prejudice  of  the  creditors  of  her  husband 
whose  debts  were  thus  created." 

Other  cases  announcing  the  same  mle  are 
Maraman  v.  Maraman,  4  Mete.  84;  Pryor 
V.  Smith,  4  Bush,  879;   Darnaby  v.  Damaby, 

14  Bush,  486;  Hall  v.  Hall,  89  Ky.  514,  12 
S.  W.  948,  11  Ky.  Law  Rep.  716;  Carter  v. 
Strange,  14  8.  W.  837,  12  Ky.  Law  Rep.  642 ; 
Clay  V.  Trimble,  16  S.  W.  83,  18  Ky.  Law 
Bep.  61 ;  Farmers'  Sc  Drovers'  Bank  v.  Unser, 

15  Ky.  Law  Rep.  96S;  Meade  v.  Stairs,  88 
Ky.  66,  10  S.  W.  272,  10  Ky.  Law  Rep.  702. 
In  the  last  case  sach  dealings  between  hns- 
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band  and  wife  are  thus  disposed  of  by  this 
court: 

"It  would,  moreover,  give  the  husband  a  de- 
lusive credit,  and  enable  him  to  deceive  those 
dealing  with  him  upon  the  strength  of  appear- 
ances, which,  in  this  instance,  were  known  by 
the  wife  and  acquiesced  in  by  her." 

Waiving  the  question  that  the  trust,  in  the 
case  now  under  consideration,  in  the  real 
estate  purchased  by  the  deed  from  John  W. 
and  Bliza  Pace,  could  be  created  in  favw  of 
the  wife  by  parole,  and  treating  her  claUn 
as  one  which  might  be  so  created,  under  the 
rQ)eated  adjudications  from  this  court  deny- 
ing her  claim  as  against  the  creditors  of  her 
husband,  we  are  compelled  to  hold  that  the 
two  deeds,  one  of  appellants  to  Jaqper  Morgan 
in  1802  and  the  other  almost  immediately 
following  from  him  to  Martha  Morgan,  were 
fraudulent  as  to  the  husband's  creditors,  as 
was  also  the  executicm  of  the  notes  to  the 
garnished  defendanta  It  will  be  observed 
that  the  very  foundation  of  trusts  in  favor 
of  the  wife  which  have  been  upheld  and  en- 
forced by  this  court  is  laddng  in  the  instant 
case,  because  nowhere  do  we  find  that  there 
was  ever  an  agreement  between  Martha  Mor- 
gan and  her  husband  that  he  should  hold  any 
of  the  pr<v)erty  in  trust  for  her.  Nor  did  the 
latter,  at  any  time  before  the  creation  of 
the  debt  sued  on,  through  any  word  or  act, 
recognize  the  existence  of  any  such  trust,  or 
any  claim  of  his  wife  against  him.  If  it  be 
a  fact  that  Martha  Morgan  paid  the  consid- 
eration for  the  deed  executed  by  John  W.  and 
Eliza  Pace  in  the  way  she  contends,  she  then 
permitted  her  husband  to  appear  to  be  the 
owner  of  the  land  and  to  thereby  Invest  him 
with  a  fblse  credit  which,  no  doubt,  Induced 
the  county  court  to  accept  him  as  a  surety 
on  the  bond  vlvod.  which  the  judgment  In 
favor  of  appellee  was  recovered.  While 
equity  has  leaned,  and  no  doubt  will  continue 
to  lean,  toward  the  inclination  to  enforce 
such  trusts  between  husband  and  wife  as 
between  the  latter  and  others  possessing  no 
intervening  rights,  it  has  not,  nor  wiU  it 
recognize  such  trusts  or  enforce  them  as 
against  those  who  have  obtained  rights  upofn 
the  false  credit  which  the  acquiescence  of 
the  wife  has  permitted  to  appear. 

[2,  t]  The  suit  is  sought  to  be  defeated 
upon  the  ground  that  the  execution  upon 
whose  return  the  suit  is  based  was  issued 
more  than  seven  years  after  the  Judgment 
was  recovered,  and  it  is  claimed  that  this 
releases  the  surety,  A.  B.  Morgan,  Sr.,  by 
virtue  of  the  provisions  of  section  2548  of 
the  Kentucky  Statutes,  which  is: 

"A  surety  shall  be  discharged  from  all  liability 
under  any  judgment  or  decree,  after  the  lapse 
of  seven  years  without  any  execution  issued 
thereon,  and  prosecuted  in  good  faith  for  the  col- 
lection thereot" 

It  Is  not  at  all  clear  that  the  provisions  of 
that  section  would  apply  to  the  facts  of 
this  case  because  of  the  plaintiff  In  the  judg- 
ment beingr  an  infant  at  the  time  it  was  re- 
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covered,  and  the  execution  called  in  question 
was  issued  within  less  than  a  year  after  be 
attained  his  majority.  Especially  so,  in  view 
of  the  fact  that  the  record  discloses  that  his 
Kuardlan  removed  from  the  state  and  ceased 
to  exercise  any  control  over  the  infant's  prop- 
erty, including,  of  course,  the  Judgment. 
But,  waiving  this  point,  we  find  that  the  ex- 
ecution book  in  the  circuit  clerk's  office 
shows  that  there  was  Issued  an  execution  on 
the  Judgment  in  1899  which  was  placed  In  the 
hands  of  the  attorneys  for  the  plaintiff  in 
the  Judgment,  and  by  them  delivered  to  the 
then  sberlft  of  the  county.  There  is  no  rec- 
ord of  the  acts  of  the  sheriff  under  tbat 
execution.  It  has  been  frequently  determined 
that  tn  many  Instances  In  the  law  parties 
and  litigants  ^11  not  be  held  liable  for  the 
derelictions  of  (^cers  In  the  performance  of 
their  duties;  that  the  rights  of  the  dtlzen 
will  be  upheld  when  he  has  done  aU  the 
things  which  the  law  Imposes  upon  him. 
An  instance  of  thi^  Is  that  deeds  are  required 
to  be  indexed  In  the  county  court  clerk's 
office,  but  the  possessor  of  the  deed  will  not 
be  liable  for  the  consequences  of  the  clerk 
falling  to  do  so  If  the  deed  has  been  properly 
lodged  with  the  clerk  for  record  by  the  one 
in  whose  favor  It  is  executed.  Hemdon  v. 
Ogg,  119  Ky.  814,  84  S.  W.  764,  27  Ky.  Law 
Rep.  268;  Smith  v.  Chapman,  163  Ky.  70, 
164  S.  W.  916:  Title  Guaranty  Co.  t.  Com- 
monwealth, 141  Ky.  670,  133  S.  W.  677; 
Bentley  v.  Letcher  Co.,  143  Ky.  685, 136  S.  W. 
1008.  Other  analogous  instances  might  be 
dted,  but  the  principle  is  clearly  established. 

It  is  shown  from  the  evidence  that  a  num- 
ber of  execution  books,  from  some  cause  or 
other,  have  become  misplaced  or  lost,  and 
cannot  be  found  among  the  records  of  Leslie 
county.  In  view  of  the  rale  of  law  to  which 
we  have  adverted,  and  the  facts  shown  by 
the  clerk,  and  the  prevailing  presumption 
that  an  officer  is  presumed  to  do  bis  duty 
until  the  contrary  Is  shown,  we  do  not  feel 
authorized  to  treat  the  first  execution  as  a 
nnUity,  or  to  refuse  to  give  to  it  the  neces- 
sary effect  of  keeping  the  judgment  alive. 
Giving  It  this  effect,  a  new  period  of  limita- 
tions began  to  run  from  the  time  it  was  is- 
sued, which  had  not  expired  when  the  sec- 
ond execution  upon  which  this  suit  is  based 
was  issued. 

[4]  Some  question  is  made  about  the  regu- 
larity of  the  pleadings  and  orders  of  court 
denying  and  controverting  those  of  the  appel- 
lant, Martha  Morgan,  as  it  Is  contended  that 
the  orders  and  pleadings  constituting  such 
denial  were  not  made  or  filed  as  shown  by  the 
records  of  the  Leslie  circuit  court,  but  they 
were,  no  doubt,  treated  as  being  In  the  case; 
and  It  Is  shown  that  the  case  was  tried  by 
Hon.  J.  M.  Benton,  Judge  of  the  Clark  circuit 
court,  by  agreement  of  all  parties,  and  in  the 
stipulation  constituting  the  agreement,  it  is 
sold: 


'^t  la  further  stipulated  that,  if  necessary, 
any  pleading  may  be  filed  in  this  case  before  the 
said  special  judge,  and  when  so  filed,  shall  be 
taken  and  considered  as  thoagh  filed  in  this  court 
in  open  court." 

The  pleadings  and  orders  in  question  were 
made  and  entered  before  such  special  Judge 
in  Winchester  or  some  other  place  t^n"  in 
open  court  of  the  Leslie  circuit  court 

Under  these  drcumstancea,  we  are  oon- 
vlnced  that  this  objection  is  untaiable.  It 
therefore  results  that  the  judgment  appealed 
from  is  correct,  and  that  tt  should  be,  and  Is, 
aflSnned. 


WALKER  et  aL  T.  CITY  OF  RIC3HMONI> 

(two  cases). 

(Court  of  Appeals  of  Kentucky.    Dec.  IB,  1916l) 

1.  MumCIFAI.  CORFOBATIONS  l8  ill2— CtTT'S 
AORKEMKNI  TO  MAINTAIN  8IDBWAI.K  AND 
PaVEKENX— "COVBNANT       RUNNUia       WiTH 

Land." 
Where  a  city,  in  consideration  of  an  own- 
er's setting  his  fence  back  12  feet,  contracted 
to  never  require  the  owners  of  the  property  to 
build  or  maintain  a  sidewalk,  and  that  the  city 
would  at  its  own  expense  grade,  buHd,  and  for- 
ever maintain  a  pavement  for  the  street,  the 
covenant  was  such  as  ran  with  the  land. 

[Ed.  Note.— For  other  cases,  see  Ifiimicipal 
Corporations,  Cent.  Dig.  {  1062;  Dec.  Dig.  «=> 
44«. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Covenant  Running 
with  Land.] 

2.  Pleading  «=»214(1)  —  Ddcusbkb— Admis- 
sion. 

Demurrer  to  an  answer  admits  the  facts 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {}  625,  629;  Dec.  Dig.  «=>214(1).] 

S.  MUNIOIPAI.  COKPOBATIORS  43>67— POWEBS. 

A  municipal  corporation  posseasea  such  pow- 
ers, and  guch  only,  as  the  state  expressly  or  by 
necessary  implication  confers  upon  it,  subject 
to  addition  or  diminution  by  the  state  at  its  su- 
preme discretion,  since  a  mnnidpality  is  a 
creature  of  the  state,  and  continues  its  exist- 
ence under  the  sovereign  will  and  pleasure. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  144,  148;  Dec  Dig. 
«=57.] 

4.  Municipal  Cobporations  4s>987(2)— ' 
Power  to  Exbkpt  frok  Taxation. 

A  municipal  corporation  has  no  inherent 
power  to  exempt  from  taxation  property  whidi 
it  is  authorized  to  tax  by  its  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  2063;  Dec  Dig.  «=> 
067(2).] 

5.  Taxation  «=s»28  —  Municipal  Corpora- 
tions— PowEB  OF  Legislature. 

While  the  Legislature  may  confer  the  tax- 
ing power  upon  municipalities,  it  cannot  con- 
fer any  greater  power  than  the  state  itself  pos- 
sesses, and  must  observe  the  restrictions  and 
limitations  of  the  Constitution  prohibiting  any 
exemption  from  taxation  save  in  consideration 
of  public  service,  unless  it  be  of  a  benevolent 
or  charitable  character. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  60;   Dec  Dig.  «=>28.] 
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6.  Taxatioit  «=>204(2)— Powkbs  to  Exempt 

— constbuction. 
Powers  to  exempt  from  taxation  are  to  be 
strictly  construed  In  the  inteirest  of  the  public 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  {  322;  Dec.  Dig.  «s>201(2).] 

T.   MURICIPAL    COBPOBATIONS    «=»1018— POW- 
EB  TO  COUFBOKISX  TAX  SXTTt. 

A  municipality  cannot  compromise  a  tax 
suit. 

[Ed.  Note.— For  other  cases,  see  Idiunicipal 
Corporations,  Cent  Dig.  {  2191 ;  Dec.  Dig.  e=> 
1018.] 

8.   MUNICUPAI.   CdBPORATXONB    4t-.Jll2— UI.TRA 
VlKKS     CONTBAOT— AQBEEHENT     EXBUPTXITO 

Pbopkbtt  Owneb  fbox  Liabiutt  fob  Ex- 
IMBNSK   Oir   SiDKWAUC   Impeovbmbht— Stat- 

UTB. 

Under  Oen.  St  1888,  e.  107,  in  force  be- 
tween 1870  and  1873,  article  6,  proTlding  that 
the  trustees  of  a  town  may  condemn  land  for 
street  purposes  In  certain  cases,  and  prescrib- 
ing the  way  in  wliich  it  may  be  done,  the  law 
then  authorizing  a  city  to  require  the  property 
holder  to  pay  the  expense  of  building  sidewallta 
in  front  of  his  property,  a  city  had  no  author- 
ity, in  consideration  of  an  owner's  setting  his 
fence  back  12  feet  to  make  a  contract  exempt- 
ing the  owner  from  the  expense  of  building 
sidewalks  by  agreeing  that  the  owners  of  the 
property  should  never  be  required  to  build  a 
sidewalk,  and  that  the  city  itself  would  per- 
petually maintain  a  pavement 

[Kd.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  C^t  Dig.  {  1062;  Dec.  Dig.  <8s> 
442.J. 

9.  MumciPAi.  GospoRATioNS  4=»220— Con- 
tbactb— Extent  ot  AtrrHOBiTT. 

Parties  who  deal  with  a  municipal  corpo- 
ration are  required  to  know  the  extent  of  its 
authority,  and  act  at  their  peril,  unless  the  au- 
thority exists. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f§  646-650;  'Dec.  Dig. 
«=»226.1 

10.  MumciPAi.  CoBPOBATiQNs  <S=>247— ni<- 
TBA  Vibes  Contbact— Reptjdiatiow  bt 
CiTT— Retention  of  Benkftts. 

Where  a  municipality,  in  consideration  of 
a  proper^  owner's  setting  his  fence  back  12 
feet,  agreed  that  the  owners  of  the  property 
should  never  be  required  to  maintain  a  side- 
walk, and  that  the  city  itself  would  maintain 
a  pavement  a  contract  which  was  ultra  vires, 
the  city  could  not  retain  the  benefits  of  the 
transaction,  while  repudiating  the  contract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  661-656,  6SZ;  Dec. 
Dig.  <»s>247.] 

11.  Taxation  *=940(1)— Equautt. 
The   public   burdens   of   taxation   most  be 

equally  imposed  upon  every  citizen. 

[E'd.  Note.— For  other  cases,  see  Taxatioii« 
Cent  Dig.  U  68,  71;  Dec.  Dig.  «=40a).] 

12.  Appeai,  and  Ebbob  $=9671(4)— Rkcobi>— 
Absenck  of  Unimfobtant  Pafkbs. 

Where  the  decision  of  an  appeal  turns  whd- 
ly  on  the  validity  of  a  contract  set  up  In  the 
answer  In  the  action,  and  all  the  portions  of 
the  record  necessary  to  raise  and  determine  the 
question  of  law  are  before  the  court,  the  ab- 
•ence  of  minor  papers  in  another  action  be- 
tween the  same  ^parties  from  the- record  when 
the  cases  were  tried  together  In  the  circuit  court 
is  immaterial  and  not  ground  for  reversaL 

[Ed.  Note. — ^or  other  cases,  see  Appeal  and 
Brror,  Cent  THg.  {  2870;  Dea  Dig.  <8s»671(4).} 


Actions  by  the  City  of  Richmond  against 
Mary  Jane  Walker  and  others.  Prom  Judg- 
ments for  plaintiff,  defendants  appeal.  Judg- 
ment In  one  action  reversed  for  further  pro- 
ceedings; Judgment  In  the  other  action  af- 
firmed. 

Chenanlt,  Wallace  &  Wallace,  John  Noland, 
and  J.  A.  Sullivan,  all  of  Richmond,  and  C. 
G.  Wllllamg,  of  Mt.  Vernon,  for  appellants. 
D.  M.  Chenault,  of  Richmond,  for  appellee. 

lOLLEB,  O.  J.  These  two  actions  wer3  In- 
stituted by  the  city  of  Richmond  against 
Mary  Jane  Walker  and  the  other  Joint  own- 
ers of  two  town  lots,  one  located,  on  Lan- 
caster avenue  and  the  other  on  Second  street, 
within  the  boundary  of  said  city.  By  the 
first  action  the  dty  sought  to  recover  the 
sum  of  $685.23,  the  cost  of  constructing  a 
pavement,  curbing,  and  gutter  In  front  of 
appellants'  lot  on  Lancaster  avenue;  while, 
by  the  second  action  between  the  same  par- 
ties, the  city  sought  to  recover  $416,  the 
coat  of  constructing  a  pavement,  curbing, 
and  gutter  In  front  of  appeUante'  lot  on  Sec- 
ond street 

The  appellants'  only  defense,  now  pressed, 
is  presented  by  the  following  clause  of  their' 
answer  and  counterclaim: 

"They  say  that  one  Joyle  J.  Walker,  their 
ancestor,  was  the  owner  of  the  land,  set  out 
and  described  in  the  petition,  fronting  on  what 
was  then  known  as  the  Lancaster  Pike,  and 
they  aver  that  some  time,  about  1870-73,  that 
the  said  city  of  Richmond  desired  to  widen  the 
aforesaid  pike,  and.  in  order  to  do  so,  the  dty 
of  Richmond  agreed  with  Joyle  J.  Walker,  who 
was_  the  owner  of  the  said  property  and  In  pos- 
session of  same,  occupying  and  using  it  as  his 
homestead,  in  writing  that,  If  the  said  Joyle  J. 
Walker  would  set  back  his  fence,  running  along 
the  aforesaid  highway,  a  distance  of  12  feet 
and  would  surrender  the  aforesaid  12  feet  to 
the  dty  of  Richmond,  Ky.,  that  the  said  city 
would'  never  require  the  owners  of  the  said 
property  of  said  Walker  to  grade,  build,  or 
maintain  a  sidewalk  along  said  highway,  and 
that  the  said  dtv  of  Richmond  would,  at  Its 
own  expense,  grade,  build,  and  forever  maintain 
a  pavement  such  as  may  be  necessary,  or  re- 
quired by  the  said  dty  of  Richmond.  In  pui^ 
suance  of  the  said  agreement  the  said  Joyle 
J.  Walker  did  set  back  his  fence  about  12  feet 
along  the  said  highway,  the  entire  width  of  said 
property,  and  relinquished  the  part  cot  off  from 
his  property,  to  the  said  cltj  of  Richmond,  Ky., 
in  pursuance  to  its  aforesaid  contract  accepted 
the  said  land,  and  then,  about  that  time,  did 
grade  the  same  for  the  purpose  of  putting 
down  a  pavement  and  did  construct  a  curb 
along  the  entire  length  of  said  property,  and 
ever  since  that  time  they  have  held  possession 
of  the  said  strip  of  land,  under  and  by  virtue 
of  the  aforesaid  contract  and  not  otherwise. 
The  defendants  aver  that  this  contract  has  been 
recognized  by  both  partita  to  the  same  ever 
since  the  making  thereof,  and  the  same  has 
been  carried  out  by  both  parties  since  then,  un- 
til about  the  time  of  the  passage  of  the  ordi- 
nance set  out  in  the  petition." 

By  way  of  relief,  the  defendants  asked 
that  in  case  the  petition  should  not  be  dis- 
missed, that  their  property  be  restored  to 
them  In  Its  original  condition,  with  the  priv- 
ilege of  resetting  the  fence  along  the  prop- 

«=9For  otbar  mms  im  same  topic  and  KBY-NUMBER  in  all  Key-Numb«M  Slgarts  and  Indazu  ' 
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erty  line,  and  that  they  Imve  ]uc|gme>nt 
against  the  city  of  Richmond  for  ?1,000, 
which  they  alleged  would  be  the  cost  of  re- 
moving the  sidewalk  from  the  strip  of  land 
in  case  of  Its  restoration.  The  defense  ap- 
plies, however,  only  to  the  suit  to  recover 
for  the  construction  of  the  pavement  on 
Lancaster  avenue.  The  answer  does  not 
claim  that  the  agreement  made  between  the 
dty  and  the  defendants'  ancestor  related  in 
any  way  to  the  property  fronting  on  Sec- 
ond street.  The  Judgment  in  the  Second 
street  case  will  therefore  be  affirmed  without 
further  consideration. 

What  follows  in  this  opinion  will  relate 
to  the  action  concerning  the  improvement 
on  Lancaster  avenue. 

The  city  contends  that  the  contract  of  ex- 
emption relied  upon  by  defendants  is  not  ef- 
fective as  a  defense,  for  the  double  reason 
that  It  constituted  a  covenant  merely  person- 
al to  Joyle  Walker,  and  carried  no  rights  to 
his  heirs  or  successors  tn  title;  and,  fur- 
ther, if  it  constituted  a  covenant  running 
with  the  land,  the  city  had  no  authority  to 
make  it. 

The  court  sustained  a  demurrer  to  the 
counterclaim,  and,  the  defendants  declining  to 
"further  plead,  a  judgment  was  entered  for 
the  plaintiff  enforcing  the  lien.  The  defend- 
ants appeal,  and  for  a  reversal  they  urge 
three  grounds:  (1)  That  the  contract  between 
the  city  and  Joyle  Walker,  as  set  out  in  the 
answer,  was  a  real  covenant  running  with 
the  land,  and  not  a  mere  personal  covenant 
with  their  ancestor;  (2)  that  the  doctrine  of 
ultra  vires  relied  upon  by  the  appellee  does 
not  apply  to  the  contract  with  their  ancestor, 
because  it  has  been  completely  executed; 
and  (3)  that  the  circuit  court  erred  in  ren- 
dering a  judgment  when  some  of  the  papers 
tn  the  case  had  been  lost  and  not  restored, 
when  the  case  was  tried.. 

It  is  conceded  by  opposing  counsel  that 
if  the  agreement  between  Joyle  Walker  and 
the  city  of  Richmond  with  respect  to  the 
12  feet  of  land  constituted  a  personal  cove- 
nant with  him,  the  appellants  cannot  now 
rely  upon  it;  but,  if  that  agreement  con- 
stituted a  real  covenant  ronning  with  the 
land,  it  survived  to  the  benefit  of  any  sub- 
sequent owner  of  the  land,  and  may  be  used 
by  way  of  defense  by  these  defendants. 

The  test  as  to  what  are  covenants  real 
is  stated  in  7  R.  O.  U  p.  1101,  as  follows: 

"While  there  ia  authority  to  the  effect  that  the 
first  criterion  by  which  to  determine  whether  a 
given  covenant  runs  with  the  land  or  not  is  the 
nature  and  purpose  of  the  covenant,  and  where 
this  is  not  decisive,  the  intent  of  the  parties,  as 
expressed  in  their  deed,  will  determine  the  ques- 
tion—a rule  in  emulation  of  that  stated  in  Spen- 
cer's Case — under  the  modem  rules  of  interpre- 
tation the  order  of  inquiry  above  stated  ia  re- 
versed, and  consideration  is  given :  I^rst,  as 
to  whether  the  parties  meant  to  charge  the  land; 
and  secondly,  whether  the  burden  ia  one  that 
can   be  imposed   consistently   with   policy   and 

{>rinciple.  And  so  where  the  covenant  concerns 
and  and  is  one  which  is  capable  of  being  an- 
nexed' to  the  estate,  and  it  appears  that  it  is 


the  intention  of  the  partiea  as  expressed  in  the 
instrnment,  then  It  should  be  construed  as  run- 
ning with  and  charging  the  land  thereafter  in 
order  to  carry  out  such  intenticm." 

Gibson  T.  Porter,  IS  S.  W.  871, 12  Ky.  Law 
Rep.  917,  Flege  t.  Govlngton  ft  Oincionatl 
Elevated  Ry.  T.  ft  6.  Co.,  122  Ky.  350,  91  S. 
W.  738,  28  Ky.  Law  Rep.  1257,  121  Am.  St. 
Rep.  463,  Ferguson  t.  Worrall,  125  BCy.  618, 
101  S.  W.  966,  31  Ky.  Law  Rep.  219,  9  L.  R 
A.  (N.  S.)  1261,  and  Sexauer  v.  Wilson,  136 
Iowa,  357,  113  N.  W.  941,  14  L.  B.  A.  (N.  8.) 
185,  16  Ann.  Cas.  54  (annotated),  are  to  the 
same  effect. 

In  City  of  Richmond  ▼.  Bennett,  109  S.  W. 
904,  33  Ky.  Law  Rep.  279,  16  L.  R.  A.  (N.  S.) 
548 — a  case  very  much  like  the  case  at  bar — 
Bennett's  grantor  had  conveyed  a  strip  of 
land  to  the  dty  for  the  consideration,  in  part, 
that  the  dty  would  bnild  a  fence  in  front  of 
the  Bennett  lot,  and  would  never  compel 
Bennett's  grantor  to  grade,  cnrb,  or  bnild  a 
pavement  on  the  eastern  side  of  his  lot.  The 
dty  took  possession  of  the  strip  of  land  con- 
veyed to  it,  constructed  a  board  walk  along 
the  street  next  to  the  property,  which,  in 
course  of  time,  became  decayed  and  out  of  re- 
pair. When  the  dty  passed  an  ordinance  re- 
quiring Bennett,  the  subsequent  purchaser, 
to  build  a  new  sidewalk,  he  relied  by  way 
of  defense  upon  the  contract  abovie  referred 
to.  The  court,  however,  held  that  the  agree- 
ment with  Bennett's  grantor  was  merely  a 
personal  exemption  and  did  not  go  witli  the 
land  to  his  grantee.  Moreover,  the  court  in 
that  case  expressly  declined  to  pass  upon  the 
question  'of  the  power  of  the  dty  to  make 
such  a  contract  exempting  one  of  its  dticops 
from  the  burdens  that  were  common  to  all 
dtizena. 

[1,  X]  Taking  the  language  of  the  answer  as 
stating  the  effect  of  the  contract  in  the  case 
before  us,  as  we  must  upon  demurrer,  it 
dearly  states  a  contract  that  ran  with  the 
land,  since  it  expressly  avers  that  the  con- 
tract provided  that  the  dty  would  never 
require  the  owners  of  said  property  to  build 
a  sidewalk  in  front  of  it,  and  that  the  dty 
would  forever  maintain  a  pavement  there  at 
its  own  expense. 

The  contract,  therefore,  stating  a  covenant 
which  ran  with  the  land,  appellants  had  the 
right  to  rely  upon  it,  provided  the  dty  had 
the  right  to  make  the  contract;  and  that 
brings  us.  to  the  second  question  under  con- 
sideration. 

[3-6]  Being  a  creature  of  the  state,  and  con- 
tinuing its  existence  under  the  sovereign  will 
and  pleasure,  a  munidpal  corporation  posses- 
ses such  powers,  and  such  only,  as  the  state, 
either  expressly  or  by  necessary  implication, 
confers  upon  it,  subject  to  addition  or  diminu- 
tion at  its  supreme  discretion.'  28  Cyc  258; 
Johnston  v.  Louisville,  11  Bush,  633.  It 
has  no  inherent  power  to  exempt  from  taxa- 
tion property  which  it  Is  authorized  by  Its 
charter  to  tax.  Whiting  v.  West  Point,  S8 
Va.  905,  14  S.  B.  698,  16  L.  R.  A.  800.  29 
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Am.  St  Bep.  7B0.  And,  while  the  Leglslatare 
may  confer  the  taxing  power  upon  municipal- 
ities, It  cannot  confer  any  greater  power  than 
the  state  Itself  posses'ses,  and  mast  ohserve 
the  restrictions  and  limitations  of  the  Con- 
stitution, which  prohibits  any  exemption  from 
taxation  save  In  consideration  of  public  serv- 
ice, unless  It  be  of  a  benevolent  op  charitable 
character.  Lancaster  v.  Clayton,  86  Ky.  373, 
5  S.  W.  864,  »  Ky.  Law  Rep.  611;  City  of 
Henderson  ▼.  McOnllagh,  80  Ky.  448, 12  S.  W. 
932,  12  Ky.  Law  R^.  77 ;  Louisville  Tobacco 
Warehouse  Oo.  v.  Commonwealth,  106  Ky. 
172,  4»  S.  W.  1069,  20  Ky.  Law  Rep.  1747,  67 
L.  R.  A.  83;  City  of  Dayton  v.  BeUevue  W.  & 
P.  G,  L.  Co.,  119  Ky.  714,  68  S.  W.  142,  24 
Ky.  Law  Bep.  194,  7  Ann.  Cas.  1012;  Shuck 
v.  Lebanon,  68  S.  W.  843,  24  Ky.  Law  Rep. 
451;  City  of  Winchester  v.  Winchester  Wa- 
terworks Co.,  149  Ky.  181,  148  S.  W.  1,  Ann. 
Cas.  1014 A,  1258;  Tarver  v.  Mayor  of  Dal- 
ton.  184  Oa.  462,  67  S.  B.  929,  28  L.  R.  A.  (N. 
S.)  183,  20  Ann.  Cas.  281  (annotated). 

[I]  Furthermore  It  Is  elementary  that  pow- 
ers to  exempt  from  taxation  are  always  to 
be  strictly  construed  In  the  interest  of  the 
public.  Louisville  ft  Portland  Canal  Co.  v. 
Commonwealth,  7  B.  Mon.  160;  Kllgos  v. 
Trustees,  etc.,  94  Ky.  439,  22  S.  W.  750,  15 
Ky.  Law  Rep.  318;  Mlddlesboro  v.  New  South 
Brewing  &  Ice  Co.,  108  Ky.  351,  66  S.  W.  427, 
21  Ky.  Law  Rep.  1782;  Continental  Tobacco 
Co.  V.  Louisville,  123  Ky.  173,  94  S.  W.  11,  29 
Ky.  Law  Rep.  616;  Dillon's  Munic.  Corp.  (5th 
Ed.)  {  1401. 

[7]  A  mnnldpallty  cannot  even  compromise 
a  tax  suit.  Louisville  v.  Louisville  By.  Co., 
Ill  Ky.  1,  63  S.  W.  14,  23  Ky.  Law  K^.  390, 
08  Am.  St  Rep.  887.  In  short,  it  has  become 
recognized  as  a  truism  that  what  a  municipal- 
ity has  no  power  to  do,  it  has  not  done  mere- 
ly because  It  tried  to  do  it 

[•,  I]  The  answer  alleges  that  the  contract 
relied  upon  was  made  some  time  between  the 
years  1870  and  1873.  Under  chapter  107 
of  the  General  Statutes,  relating  to  towns, 
and  then  In  force,  there  is  no  authority  giv- 
en the  trustees  of  a  town  to  make  a  contract 
like  the  one  relied  upon  in  the  answer.  Ar- 
ticle 6  of  that  Chapter  provides  that  the  trus- 
tees of  a  town  may  condemn  land  for  street 
purposes,  in  certain  cases,  and  prescribes  the 
■way  in  which  it  may  be  done;  and  the  law 
then,  as  now,  authorized  the  city  to  require 
the  property  holder  to  pay  the  expense  of 
building  sidewalks  in  front  of  his  property. 

The  appellants  cite  no  statute,  or  other 
authority,  that  would  authorize  the  city  ct 
Richmond  to  make  the  contract  relied  upon. 
That  the  city  of  Richmond  bad  no  author- 
ity to  make  the  contract  exempting  Walker 
in  the  manner  claimed  is  clear;  and  no  rule 
of  law  is  better  settled  than  the  one  which 
requires  those  who  deal  with  a  municipal 
corporation  to  know  the  extent  of  Its  author- 
ity, and  that  they  act  at  their  peril  unless  the 
authority  exists.     Craycraft  v.  Selvage,  10 


Btisb,  606;   DiUon's  Manic.  Cotp.  (6th  Bd.) 
J  777. 

In  City  of  Louisville  v.  Gast,  91  S.  W.  261, 
28  Ky.  Law  Rep.  1256,  the  city  of  Louisville 
contracted  with  the  property  holder  that  if  ho 
would  dismiss  his  suit  «nd  withdraw  bis  ob- ' 
Jectlon  to  a  street  assessment,  the  dty  wonld 
not  cause  the  street  to  be  improved  during 
the  term  of  the  then  mayor.  The  contract 
was  observed.  In  speaking  of  this  contract, 
the  court  said: 

_"C!ertam  public  offidala  are  daimed  to  have 
given  their  personal  acsurance  an  authority  for 
the  action.  That  appellee  saw  proper  to  rely 
on  that  character  of  aasarance  may  be  unfor- 
tunate for  him.  But  those  who  deal'  with  ntu- 
nicipal  officers  must  know  the  extent  of  their 
authority,  and  act  at  their  peril  upon  less  than 
a  statutory  power  duly  exercised. 

The  authorities  are  numerous  to  this  ef- 
fect, and  we  need  only  cite  a  few  of  them. 
Trustees  of  Bdleview  v.  Hobn,  82  Ky.  1; 
City  of  Newport  v.  SchoolfleM,  142  Ky.  292, 
134  S.  W.  503 ;  City  of  Louisville  v.  Parsons, 
150  Ky.  420,  160  S.  W.  498;  Worrell  Mfg. 
Co.  V.  City  of  Ashland,  169  Ky.  669,  167  S. 
W.  922,  62  L.  R.  A.  (N.  S.)  880. 

[II,  11]  Appellants  Insist,  however,  tbat 
even  if  the  contract  was  ultra  vires  upon  the 
part  of  the  city,  it  cannot  be  avoided  in  this 
case  because  the  contract  was  fully  perform- 
ed by  Joj'le  Walker  and  the  dty  of  Rich- 
mond; and,  since-the  city  of  Richmond  had 
received  the  land  contracted  for,  It  will  not 
now  be  permitted  to  disavow  the  contract 
and  keep  the  land. 

This  ground  is  well  chosen,  since  it  does 
not  follow  that  because  the  dty  was  without 
authority  to  make  the  contract  it  can  refuse 
to  carry  it  out  and  retain  the  benefits  it  ac- 
quired thereunder  at  the  same  time.  Where 
the  adverse  party  to  the  contract  has  per- 
formed his  part  thereof,  and  by  such  per- 
formance the  corporation  has  received  some- 
thing of  value,  some  liability  exists,  though 
the  courts  are  divided  as  to  its  nature; 
many  Jurisdictions  holding  that  the  liability 
in  such  a  case  is  on  the  contract  others 
that  it  rests  upon  the  ground  of  estoppeL 
But  whatever  may  be  the  nature  of  the  Ua- 
blllty,  a  municipality  cannot  recdve  the  ben- 
efits of  a  transaction  and  repudiate  liability 
arising  out  of  the  same  transaction.  Page  on 
Contracts,  vol.  2,  g  1089. 

It  would  Indeed  be  an  iniquitous  doctrine 
if  a  dty  could  make  a  binding  contract  ex- 
empting the  property  of  one  citizen,  for  all 
time,  from  a  species  of  taxation,  which  every 
other  citizen  was  required  to  bear.  The  very 
principle  under  which  states  and  munldpali- 
ties  are  authorized  to  impose  public  burdens 
is  that  of  equality;  they  must  be  equally 
Imposed  upon  every  citizen. 

(Consequently,  where  an  ultra  vires  con- 
tract is  made  and  performed  on  one  side,  the 
Other  party  will  not  be  permitted  to  enjoy 
the  benefits  received,  but  will  be  required,  in 
a  proi)er  action,  to  account.  And,  if  the  con- 
sideration received  under  an  ultra  vires  coii- 
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■tract  cannot  be  restored,  equity  will  not  re- 
lieve a  municipal  corporation  from  the  con- 
tract without  providing  for  the  restoration 
■of  the  property  received. 

The  rule  Is  well  stated  In  Albln  v.  Com-' 
'  ^nonwealth.  128  Ky.  306,  108  S.  W.  299,  83  Ky. 
Ziftw  Rep.  367,  as  follows: 

"In  Green's  Brice's  Ultra  Vires,  p.  721,  the 
law  is  thus  stated:  'There  seems  to  be  no  sub- 
stantial reason  whatever  for  not  extending  the 
principle  involved  to  all  analogous  cases.  If 
liable  in  one  case,  why  should  not  a  corporation 
be  always  liable  to  refund  the  money  or  prop- 
erty of  a  person  which  it  has  obtained  improp- 
erly and  without  oonsideration,  or,  if  unable  to 
return  it,  to  pay  for  the  benefit  obtained  there- 
by? To  say  that  a  corporation  cannot  sue  or 
be  sued  upon  an  ultra  vires  arrangement  is  one 
thing;  to  say  that  it  may  retain  the  proceeds 
thereof  which  have  come  into  its  possession 
without  making  any  compensation  whatever  to 
the  person  from  whom  it  has  obtained  them  is 
something  very  different,  and  savors  very  much 
of  an  indncement  to  fraud.'  In  note  A,  Id.  729, 
the  author  has  collated  and  discussed  at  great 
length  many  cases  bearing  upon  the  subject  in 
hand  ;  and  it  is  there  said:  'In  the  United  States 
the  defense  of  ultra  vires  interposed  against  a 
contract  wholly  or  in  part  executed  has  very 
generally  been  loolced  upon  with  disfavor.'  And 
this  principle  is  upheld  by  Ixiuisville  Tobacco 
Warehouse  Co.  v.  Stewart,  70  S.  W.  285,  24 
Ky.  Law  Rep.  984." 

This  rule  was  recognized  in  Cronlnger  t. 
Bethel  Grove  O.  G.  Association,  156  Ky.  362, 
161  S.  W.  230.  See,  also,  Turner  v.  Cruzen, 
70  Iowa,  202,  30  N.  W.  4©;  Coker  v.  Atlan- 
ta, K.  &  N.  R.  Co.,  123  Ga.  492,  51  S.  E.  481 ; 
Kndish  v.  Garden  aty  B.  L.  &  B.  A.,  151  lU. 
531,  38  N.  E.  236,  42  Am.  St.  Rep.  256. 

As  was  well  said  in  Ohio  4  M.  R.  R.  Co.  v, 
McCarthy,  90  U.  S.  258,  24  L.  Ed.  693,  the 
doctrine  of  ultra  vires,  when  Invoked  for  or 
against  a  corporation,  should  not  be  allowed 
to  prevail,  where  It  would  defeat  the  ends  of 
justice  or  work  a  legal  wrong.  The  same 
rule  Is  well  stated  In  7  R.  C.  L.  p.  677,  as 
follows: 

"Where  a  corporation  receives  the  money  or 
property  of  another  under  an  agreement  or  duty 
to  account  therefor  it  may  be  compelled  to  per- 
form such  duty,  though  the  transaction  was 
ultra  vires.  The  obligation  to  do  justice  rests 
upon  all  persons,  natural  and  artificial;  if  one 
obtains  the  money  or  property  of  others  without 
authority,  the  law,  independently  of  express 
contract,  will  compel  restitution  or  compensa- 
tion." 

If,  therefore,  the  contract  alleged  should 
be  proved,  appellants  would  be  entitled  un- 
der it  to  a  restoration  of  the  land  which  their 
ancestor  had  conveyed  to  the  city,  under  and 
by  virtue  of  the  unauthorized  contract  To 
that  extent  the  answer  in  the  first  action 
presented  a  defense,  and  the  demurrer  there- 
to should  have  been  overruled. 

[12]  The  derk  embodies  In  bis  certificate 
to  the  record  a  statement  that  the  corre- 
sponding attorney's  report,  certain  exhibits 
filed  by  the  plaintiff,  the  general  demuiTer  of 
the  State  Bank  &  Trust  Company  to  the  peti- 
tion, the  answer  of  the  State  Bank  &  Trust 
Company,  a  demurrer  to  the  petition  in  the 


second  ej^  and  the  exhibit,  had  been  lost  or 
mislaid  at  the  time  of  the  trial,  and  liad  nev- 
er been  supplied. 

Using  the  contents  of  the  clerk's  certificate 
as  the  basis  of  their  argument,  appellants 
insist  that  the  Judgment  should  be  reversed 
because  these  papers,  dearly  onlmportant 
upon  this,  appeal,  were  not  in  the  record 
when  the  cases  were  tried  in  the  drcnlt 
court,  niere  is  no  merit  In  this  contention. 
Hie  qnestion  before  this  court  relates  to  the 
correctness  of  the  judgment  appealed  from, 
i^ilcfa  can  hardly  be  affected  by  the  absence 
of  the  report  of  the  corresponding  attorney 
and  the  pleadings  of  the  parties  who  are  n<% 
Interested  in  this  appeal  The  decision  of 
this  appeal  turns  wholly  upon  the  validity  of 
the  contract  set  np  in  the  answer  in  the  first 
action.  And  as  all  the  portions  of  the  record 
necessary  to  raise  and  deteroilne  that  ques- 
tion of  law  are  here,  the  absence  of  some  mi- 
nor papers  in  the  second  suit  is  uuinqwrtant. 

For  the  error  of  the  circuit  court  in  sus- 
taining the  demurrer  to  appellant's  answer 
and  coimterdalm  in  the  first  action,  the  judg- 
ment In  that  action  Is  reversed  for  further 
proceedings  consistent  with  this  opinion ;  the 
Judgment  in  the  second  action  is  affirmed. 


O'BRXAN  et  al.  v.  ENGLAND  et  aL 
(Court  of  Appeals  of  Kentucky.    Dea  15,  lOlB.^ 

L  WiiXB  ®=»616(5)— Estate  Dbvised— Fee  ob 

Life  EIstate. 
Where  a  wife  devised  her  property  in  trust 
to  her  husband  for  life,  expressly  reserving  the 
remainder  estate,  and  authorizing  the  husband 
te  dispose  of  it,  not  during  his  lifetime,  bat  at 
his  death  by  will,  if  any  was  then  left  undis- 
posed of,  expressly  giving  the  trustee  complete 
control  and  management  of  the  property  during 
the  husband's  Ufe,  with  provision  for  his  care 
and  maintenance,  the  will  gave  the  husband  a 
life  estate,  and  not  "a  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  i  1422;    Dec.  Dig.  «=>ei6(5).] 

2.  ikbubance  «=»589  —  lifk  inbtjbance  — 
Right  to  Change  Beneficiary — Statijte. 

Under  Ky.  St  t  655,  providing  that  when 
a  life  policy  is  taken  out,  the  lawful  beneficiary 
shall  be  entitled  to  its  proceeds  against  the  credi- 
tors and  representatives  of  the  person  effecting 
the  insurance,  in  the  absence  of  authority  given 
by  the  policy  or  a  charter  provision  of  the  in- 
surer, a  husband,  who  took  oat  a  policy  on  his 
Ufe  in  favor  of  his  wife,  had  no  authority,  be- 
fore or  after  her  death,  to  change  the  benefidarT, 
so  that  the  policy,  which  was  paid  up,  passel 
under  her  wdl.  • 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent  Dig.  §i  1472-1474;   Dec.  Dig.  i3=588.] 

3.  iNStTBANCE  9=9587  —  Life  Insubanck  — 
Change  of  Beneficiabt  —  Authobizatiok 
BY  Policy. 

Where  a  life  policy  taken  out  by  a  husband 
in  favor  of  his  wife  provided  that  any  assign- 
ment of  the  poli<^  should  be  attached,  and  a 
duplicate  furnished  the  company,  and  that  any 
claim  against  the  company  under  the  policy  by 
any  assignee  should  be  subject  to  proof  of  inter- 
est but  that  the  company  did  not  gaacantee  tb« 
validity  of  an  assignment  in  any  case,  such  pro- 
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vision  did  not  authorize  the  husband  to  change 
the  beneficiary,  as  the  proyision  had  reference  to 
an  assignment  made  by  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  t  1469;   Dec.  Dig.  «=9687.] 

4.  WlLlB  «=>684(10)  —  TESTAireNTABT  Tbubts 
— ASSIONMEITT  OF  RES  TO  BeNEFICIABT. 

Where  a  wife  left  all  her  property,  including 
a  paid-up  policy  on  her  husband's  life,  in  which 
ehe  was  beneficiary,  to  a  trustee  for  her  hus- 
band for  life,  with  power  of  disposition  by  will, 
giving  the  trustee  unlimited  authority  to  pay 
over  to  the  husband,  whose  welfare  and  happi- 
ness were  obviously  testatrix's  chief  concern,  any 
TftLTt  of  the  principal,  whenever,  in  the  trustee's 
judgment,  it  might  be  necessary  for  the  hus- 
band's support  and  maintenance,  the  trustee  had 
authority  to  assign  the  paid-up  policy  to  the  hus- 
band, and  the  fact  that  the  husband  died  short- 
ly after  the  assignment  did  not  affect  the  exer- 
cise of  the  trustee's  discretion. 

[Ed.  Note.— For  other  casps,  see  WillB,  Cent 
Dig.  {  1628;  Dec.  Dig.  «=»684a0).] 

Appeal  from  Circuit  Court,  Daviess  Gotmty. 

Action  between  Miranda  J.  O'Bryan  and 
others  and  W.  T.  England  and  others.  From 
a  Judgment  for  the  latter,  the  former  ap- 
peal. Judgment  reversed  in  part,  and  in  all 
other  tespecbB  affirmed. 

B.  W.  Slack,  Clements  &  Clements,  and  W. 
T.  Ellis,  all  of  Owensboro,  for  ai^ellants.  E. 
B.  Anderson,  of  Owensboro,  and  John  H. 
Chandler,  of  LoolsvUle,  for  appellees. 

TURNER,  J.  Richard  Monarch  and  Mary 
B.  Monarch  were  married  many  years  ago, 
and  thereafter  lived  at  or  near  Owensboro, 
In  Daviess  county.  Up  to  about  20  years  ago 
Richard  Monarch  bad  a  large  estate,  but, 
becoming  Involved  in  financial  dlfilcoltles,  he 
made  an  assignment  for  the  benefit  of  his 
creditors.  Mary  B.  Monardi  never  had  any 
property,  except  that  she  acquired  through 
her  marital  rights  out  of  the  assigned  es- 
tate of  K.  Monarch.  The  money  so  acquired 
by  her  she  invested  In  a  farm  near  Owens- 
boro of  164  acres,  the  fee-simple  title  to 
which  was  taken  to  her.  The  couple  were 
childless,  and  on  the  27th  day  of  February, 
1915,  Mary  B.  Monarch  died  testate,  and  on 
the  9th  of  July  thereafter  Richard  Monarch 
died  Intestate. 

Richard  Monarch  bad  several  Insurance 
policies  on  his  life  during  his  more  prosper- 
ous  period,  and  managed  to  keep  them  alive 
until  1913,  at  which  time  he  had  them  aU 
merged  into  one,  ulfL  bad  that  issued  as  a 
paid-up  policy  for  $8,276,  in  which  policy 
Maiy'B.  Monarch  was  named  as  the  sole 
beneficiary.  There  was  no  provision  in  the 
policy  authorizing  a  change  In  the  benefi- 
ciary by  the  insnred,  nor  was  there,  so  far 
as  the  record  shows,  any  charter  provision 
anthorlzlng  the  same.  The  only  provision  in 
the  jwUcy  having  reference  to  any  assign- 
ment thereof  is  section  2,  which  reads  as  fol- 
lows: 

"Section  2.  Any  assignment  of  this  policy  shall 
be  attached  hereto,  and  a  duplicate  thereof  fur- 
nished  said  company;    and  any   claim  against 


said  company  arising  under  this  policy,  made 
by  any  assignee,  shall  be  subject  to  proof  of  in- 
terest; but  in  no  case  does  said  company  guar- 
antee the  validity  of  an  assignment." 

The  will  of  Mary  B.  Monarch  is  as  fol- 
lows: 

"Know  all  men  by  these  presents  that  I.  Mary 
B.  Monarch,  do  hereby  make  and  ordain  this 
to  be  my  last  will  and  testament  and  I  direct 
that  any  and  all  estate  of  which  I  die  seized  or 
possessed  shall  be  held  and  disposed  of  by  my 
executor  as  hereinafter  directed,  as  follows,  to 
wit: 

"First  I  direct  that  my  just  debts  and  funeral 
expenses  be  first  paid. 

"Second.  All  the  rest  and  residue  of  my  estate 
of  whatsoever  kind,  real,  personal  or  mixed,  and 
wheresoever  situated  and  especially  my  farm  sit- 
uate near  the  town  of  Owenst>oro,  in  the  state  of 
Kentucky,  consisting  of  one  hundred  and  fifty- 
four  (154)  acres  lying  on  the  Ohio  river  and  be- 
ing the  same  property  purchased  by  me  during 
the  fall  of  1905  from  Mrs.  E.  J.  Buckman,  1 
hereby  devise  and  bequeath  to  my  executor  here- 
inafter named,  to  be  held  by  said  executor  in 
trnst  upon  the  fcdlowing  terms  and  conditions, 
to  wit: 

"All  the  rents,  profits,  issues  and  incomes  aris- 
ing therefrom  shall  go  to  my  husband,  R.  Mon- 
arch, during  his  life,  and  he  shall  be  allowed  the 
privilege  without  charge  or  rent  of  living  upon 
said  farm  if  he  elects  so  to  do,  and  his  interest  in 
said  estate  shall  continue  during  his  entire  life, 
unless  or  except  his  creditors,  should  under- 
take to  subject  the  same  to  the  payment  of  any 
debts  he  now  has  or  may  hereafter  contract,  and 
if  any  such  creditors  should  undertake  to  subject 
said  rents,  profits  or  issues  to  payment  of  his 
debts  his  interest  sliall  then  at  once  cease,  and 
from  thence  forward  said  rents,  profits  and  is- 
sues shall  be  paid  to  and  become  the  property 

of .    I  hereby  fully  vest  said  trustee  with 

complete  power  to  sell  and  dispose  of  said  prop- 
erty, to  convert  the  realty  into  personalty  and 
the  personalty  into  real  estate  at  his  pleasure 
and  to  invest  same  and  to  change  investments  as 
in  his  judgment  may  seem  to  the  i>est  interest 
of  my  estate.  He  shall  have  power  to  make 
deeds  to  any  real  estate  that  I  may  own  at  the 
time  of  my  death  and  his  deed  shall  fully  vest 
the  purchaser  from  him  with  full  fee  simple  title 
to  said  property  and  any  purchaser  from  him 
shall  not  be  required  to  see  to  the  application  of 
the  purchase  money. 

"My  said  executor  shall  have  full  and  complete 
power  at  any  time  to  pay  over  to  my  husband 
for  his  own  use  and  benefit  any  part  of  the 
principal  of  said  estate  if  in  his  judgment  It  Is 
necessary  so  to  use  the  principal  for  the  support 
and  maintenance  of  my  said  bnsband,  and  his 
receipt  to  my  said  executor  shall  be  an  acquit- 
tance and  discharge  to  said  executor  from  any 
liability  on  account  of  such  payment. 

"At  the  death  of  my  husband  my  executor 
shall  turn  over  all  of  my  said  estate  that  remains 
in  Ids  hands  undisposed  of  to  such  person  or  per- 
sons as  my  husband  may  appoint  by  his  will,  and 
I  hereby  vest  in  my  said  husband  full  power  to 
make  a  will  to  said  property  and  to  dispose  of 
the  same  as  he  may  elept,  and  the  conditions  and 
provisions  of  bis  will  shall  be  carried  out  by  my 
executor.  If  my  said  husband  should  die  without 
having  made  a  will,  then  in  that  event  my  said 
executor  shall  turn  over  whatever  remains  of  my 
estate  after  my  husband's  deatli,  and  I  devise 
and  bequeath  the  same  to , 

"If  my  executor  herein  named  should  die  be- 
fore I  do,  or  if  he  should  refuse  or  for  any  rea- 
son fail  to  qualify  as  such  or  having  qualified 
should  resign,  I  hereby  empower  my  husband,  R. 
Monarch,  to  appoint  an  executor  and  trustee  to 
act  under  this  will,  and  his  appointee  shall  have 
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all  the  powers  and  anthority  herein  vested  in  the 
executor  herein  named  by  me. 

"I  hereby  appoint  — —  my  executor  and  trus- 
tee under  this  will,  and  request  that  he  sbal] 
be  allowed  to  qualify  without  bond  or  surety, 
and  that  no  inventory  of  my  estate  shall  be  re- 
quired." 

There  being  no  execntor  or  trustee  named 
In  the  will,  the  Central  Trust  Company  of 
Owensboro  qualified,  both  aa  trustee  and  as 
administrator  with  the  will  annexed,  and 
after  the  death  of  Richard  Monarch  It  also 
qualified  as  his  administrator.  After  tbe 
death  of  Mary  B.  Monarch,  and  during  the 
life  of  Richard  Monardi,  the  Trust  Company, 
as  administrator  with  tbe  wUl  annexed  of 
Mary  B.  Monarch,  upon  the  written  request 
of  Richard  Monarch,  assigned  the  paid-up 
life  policy  to  Richard  Monarch. 

Appellants  are  the  heirs  at  law  of  Richard 
Monarch,  and  appellees  are  the  heirs  at  law 
of  Mary  B.  Monarch.  The  appellants  are 
claiming  (1)  that  Richard  Monarch  took  the 
fee  in  all  ttie  property  of  Mary  B.  Monarch 
under  her  will,  and  that,  as  he  died  intestate 
and  did  not  exercise  tbe  power  of  disposi- 
tion given  to  him  In  the  will  of  Mary  B.  Mbn- 
arcb,  they,  as  his  heirs  at  law.  Inherited 
tbe  same  from  him;  and  (2)  that,  inas- 
much as  Mary  B.  Monarch,  the  sole  bene- 
ficiary in  tbe  life  policy  on  the  life  of  Rich- 
ard Mcmarch,  died  before  he  did  she  never 
had  any  vested  Interest  in  the  proceeds  of 
that  policy,  and  It  belonged  therefore  to  the 
estate  of  Richard  Monarch,  from  whom  they 
had  Inherited  it;  and  (3)  that  in  any  event, 
even  though  Mary  B.  Monarch  had  a  vested 
title  to  the  life  policy  which  passed  under  her 
will,  under  tbe  broad  and  compreEenslve  pro- 
visions thereof  given  to  her  executor.  It  was 
within  the  power  of  the  administrator  with 
the  will  annexed  to  assign  the  same  to  Rich- 
ard Monarch  during  his  life,  and  that  the 
written  receipt  of  Richard  Monarch  under 
the  terms  of  her  will  is  a  ccnnplete  acquit- 
tance to  the  administrator. 

On  the  other  hand,  it  is  claimed  by  tbe  ap- 
pellees that  Richard  Monarch,  under  the  ex- 
press provisions  of  Mary  B.  Monarch's  will, 
only  toolc  a  life  estate  In  her  property,  and 
that,  as  he  failed  to  exercise  the  poww  of 
disposition  given  him  therein,  Mary  B.  Mon- 
arch died  Intestate  as  to  the  remainder  Inter- 
est in  all  of  her  property,  and  it  therefore 
at  the  death  of  Richard  Monarch  passed  to 
her  heirs  at  law;  and,  second,  that  as  there 
was  no  authority  given  in  the  policy  to  the 
Insured  to  change  the  beneficiary,  immediate- 
ly upon  Its  Issual  Mary  B.  Monarch  was  vest- 
ed with  the  beneficial  title  thereto,  and  the 
same  belonged  to  her  estate ;  and  third,  that 
the  action  of  the  Trust  Company,  as  adminis- 
trator, in  assigning  the  policy  to  Richard 
Monarch,  was  unauthorized  and  void. 

The  lower  court  adjudged  both  the  farm 
and  the  proceeds  of  the  insurance  policy  to 
the  heirs  at  law  of  Mary  B.  Monarch,  and 
from  that  Judgment  the  heirs  of  Richard 
Monarch  have  appealed. 


The  argnment  for  appellants  Is  that  tbe  bus- 
band  took  a  fee-simple  estate  nnder  tbe  will 
because  of  the  express  devise  to  him  of  tbe  life 
estate,  and  of  the  devise  to  the  tmstee  giving 
unlimited  power  of  disposition,  and  authoriz- 
ing it  to  turn  over  to  her  husband  any  part 
of  the  principal  of  the  estate,  If  at  any  time. 
In  its  Judgment,  it  should  be  necessary  to  ns« 
the  same  for  his  support  and  maintenance, 
and  because  of  the  fact  that  she  failed  to 
name  a  remainderman,  and  tbe  fiict  tbat  she 
gave  to  her  husband  the  right  to  name  the 
executor  and  trustee,  and  the  right  to  dispose 
by  will  of  any  part  of  the  property  which 
migbt  be  undlspiosed  of  at  his  death;  that 
the  presumption  is  that  where  a  wiU  Is  made 
it  is  presumed  to  be  the  Intention  of  the  tes- 
tator to  dispose  of  his  entire  eet&te,  and  not 
to  die  intestate  as  to  a  part  of  it,  and  they 
rely  upon  that  class  of  cases  as  authority 
wherein  It  has  been  held  that  a  devise  to  one 
for  life,  coupled  with  authority  to  such  dev- 
isee to  manage  and  control  the  property  as  he 
may  see  fit  during  his  life,  amounts  to  and 
Is  equivalent  to  a  devise  in  fee.  This  class 
of  cases  Is  represented  by  Alsip  r.  Morgan, 
109  S.  W.  312,  33  Ky.  Ijlw  Rep.  72,  and  Con- 
stantlne  y.  Mom-e,  62  S.  W.  888,  23  Ey.  Law 
Rep.  369. 

In  Alsip  T.  Morgan  tbe  devise  was  to  die 
wife  of  "all  my  land  and  farming  Imple- 
ments bdonging  thereto,  in  short,  all  my  es- 
tate, both  real  and  personal,  her  lifetime,  to 
manage  and  dispose  of  as  she  may  see  cause." 
In  the  Constantino  Case  tbe  devise  was  to 
the  wife  of  "all  my  property  I  majt  die  pos- 
sessed of,  of  every  description,  real,  personal 
and  mixed,  to  have  tbe  same  for  her  benefit, 
to  control  the  same  during  bw  life  as  she 
may  see  proper,  free  from  the  claim  of  every 
person  or  ijersons,  and  to  dispose  of  tbe  same 
as  she  may  see  proper  at  her  death." 

In  that  class  of  cases  the  devls<>8  are  held 
to  be  In  fee,  because  they  unmistakably  show 
such  purpose  upon  the  part  of  the  testator; 
tbe  reference  therein  to  the  lifetime  of  the 
devisee  Is  only  incidental,  and  the  estate  pass- 
ing must  be  Judged  from  the  whole  Instru- 
ment, which  shows,  notwithstanding  the  ref- 
erence to  the  life  estate,  a  purpose  to  give 
unconditional  and  unrestricted  control  over 
the  property  during  the  life  of  the  devisee. 

[1]  But  this  case  is  essentially  different 
from  that  class,  in  that  (he  testatrix  express- 
ly reserved  the  remainder  estate  and  author- 
ized her  husband,  the  life  tenant,  to  dispose 
of  it,  not  during  hit  lifetime,  but  at  hi»  death. 
bV  Mitt,  it  any  was  then  left  undisposed  of.  If 
there  bad  been  in  this  will  unlimited  author- 
ity to  the  husband  to  use  the  property  during 
his  life  as  he  might  see  proper,  that,  coupled 
with  the  express  life  estate,  would  undoubt- 
edly have  passed  the  fee ;  but,  instead  of  au- 
thorizing the  exercise  of  such  authority  dur- 
ing his  lifetime,  she  expressly  gives  to  a 
trustee  the  complete  control  and  management 
of  the  property  dulng  his  life,  with  provision 
for  bla  care  and  maintenance. 
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The  dlffei«nce  between  a  general  devlae  to 
one  for  life,  coupled  with  the  right  to  use  and 
dispose  of  the  property  during  life  as  he  may 
see  pr(q)er,  which  is  generally  held  to  pass 
the  fee,  and  the  giving  of  a  life  estate,  cou- 
pled with  an  uiUlmlted  power  of  disposition 
of  the  remainder  by  vAU,  is  clear,  and  Baa 
often  been  pointed  out  In  the  one  case  the 
fee  passes  because  the  testator  has  left  noth- 
ing to  pass  by  operation  of  law;  he  has  de- 
vised not  only  a  life  estate,  but  has  given  the 
devisee  unlimited  power  of  disposition  during 
his  life;  while  in  the  other  dass  of  cases, 
to  which  this  case  belongs,  the  testator  has 
only  devised  a  life  estate,  and  has  not  cou- 
pled with  that  devise  an  unlimited  iKwer  of 
disposition  during  the  life  of  the  holder,  but 
has  only  given  him  the  right  at  his  death 
to  dispose  of  the  remainder.  In  the  one  case 
the  disposition  of  the  remainder  is  by  the 
testator,  because  he  gives  unlimited  power  of 
disposition  during  the  life  of  the  first  taker; 
in  the  other  she  has  not  parted  with  the  re- 
mainder, but  has  only  given  the  privilege  to 
another  to  dispose  (^  it  at  bis  death.  In 
Kent's  Commentarleii,  toI.  4,  pp.  818,  819,  the 
rule  is  thus  stated : 

"A  devise  of  an  estate  generally  or  indefinitely, 
with  a  power  of  disposition  over  it,  carries  a  fee. 
Bnt  when  the  estate  is  given  for  life  only,  the 
devisee  takes  only  an  estate  for  life,  though  a 
power  of  disposinon,  or  to  appoint  the  fee  by 
deed  or  will,  be  annexed,  unless  there  should  be 
some  manifest  general  intent  of  the  testator 
which  would  be  defeated  by  adhering  to  this  par- 
ticular intent." 

And  again  at  pages  086  and  636  he  says: 
"So  if  an  estate  be  given  to  a  person  generally 
or  indefinitely,  with  a  power  of  disposition.  It 
carries  a  fee,  unless  the  testator  gives  to  the 
first  taker  an  estate  for  life  only,  and  annexes 
to  it  a  power  of  disposition  of  the  reversion.  In 
that  case  the  express  limitation  for  life  will  con- 
trol the  operation  of  the  power,  and  prevent  It 
from  enlarging  the  estate  to  a  fee." 

In  2  Minor's  Institutes  (Ed.  1882)  page  821, 
the  doctrine  Is  thus  stated: 

"It  is  also  to  be  observed  that,  where  no  dis- 
position is  made  of  the  subject,  in  case  no  ap- 
pointment shall  be  made,  as  where  land  is  de- 
vised to  L.  for  life,  and  then  to  such  uses  as  she 
shall  appoint,  and  she  makes  no  appointment, 
the  land  results  to  the  heirs  of  the  testator  as 
a  subject  in  respect  to  which  he  is  intestate." 

The  same  distinction  haa  frequently  l>een 
recognized  In  the  opinions  of  this  court  See 
McCnllough  V.  Anderson,  90  Ky.  126, 13  S.  W. 
353,  7  U  B.  A.  836,  11  Ky.  Law  Rep.  730; 
Herbert  v.  Herbert,  85  Ky.  134,  2  S.  W.  682, 

8  Ky.  Law  Rep.  752 ;  McCalUster  v.  Bethel, 
97  Ky.  1,  29  S.  W.  745,  15  Ky.  Law  Rep.  774 ; 
Pate  v.  Barrett,  2  Dana,  426;  Caleb  v.  Field, 

9  Dana,  346. 

We  entertain  no  doubt  that  the  mllng  In 
the  lower  court  that  R.  Monarch  only  took  a 
life  estate  under  the  wUl  of  Mary  B.  Monarch 
was    correct 

[2]  In  Kentucky  Statutes,  |  665,  It  is  pro- 
vided: 

"When  a  policy  of  insurance  is  effected  by  any 
person  on  his  own  life  or  on  another  life  in  favor 


of  some  person  other  than  himsdf,  having  an  in- 
surable interest  therein,  the  lawful  beneficiary 
thereof,  other  than  himself  or  his  legal  represent- 
atives, shall  be  entitled  to  its  proceeds  against 
the  creditors  and  representatives  of  the  person 
effecting  the  same." 

Under  this  statute  it  has  many  times  been 
held  that  although  the  beneficiary  in  the 
policy  of  insurance  may  die  before  the  in- 
sured does,  npon  bis  death  the  policy  is  pay- 
able to  the  legal  representatlvea  of  the  bene- 
ficiary as  against  the  estate  or  creditors  of 
the  Insured.  Hall  v.  Ayer,  106  S.  W.  911.  82 
Ky.  Law  Rep.  288;  Neal  v.  Shirley,  137  Ky. 
818,  127  S.  W.  471 ;  Vaughan  v.  Brotherhood, 
149  Ky.  687,  149  S.  W.  937;  Buckler  v.  Su- 
preme GouncU,  143  Ky.  618,  136  S.  W.  1006. 
So  that  it  would  seem  to  be  perfectly  plain 
that  in  the  absence  of  any  authority  given 
by  the  policy,  or  a  charter  provision  in  the 
company  issuing  It  Richard  Monarch  had 
no  authority  before  or  after  the  death  of 
Mary  B.  Monarch  to  change  the  beneficiary 
named  in  the  policy,  and  that  the  policy 
passed  under  her  will. 

[3]  The  contention  of  appellants  that  the 
provisions  of  section  2  of  the  policy  quoted 
abore  authorized  an  assignment  thereof  Is 
manifestly  unsound.  There  is  no  reference 
whatsoever  to  a  cliange  of  the  beneficiary, 
and  the  assignment  so  contemplated  in  the 
policy  manifestly  has  reference  to  an  assign- 
ment made  by  the  beneficiary,  the  only  per- 
son under  Its  terms  who  had  such  power. 

[4]  We  then  have  left  the  single  question 
whether  the  trustee  exceeded  Its  authority 
under  the  terms  of  Mary  B.  M(»iarCh'8  will 
when  it  assigned  the  policy  to  Rlcliard  Mon- 
arch after  her  death.  The  whole  will  con- 
vincingly shows  that  the  welfare  and  hairi- 
ness of  her  husband  during  his  life  was  up- 
permost in  the  mind  of  the  testatrix;  it 
might  be  assumed  by  reading  between  the 
lines  that,  but  for  the  situation  with  reference 
to  his  indebtedness,  she  would  have  certainly 
devised  to  him  her  estate  in  fee,  but  having 
that  in  mind,  and  desiring  to  protect  him  In 
the  use  and  enjoyment  of  the  property  dur- 
ing his  whole  life,  she  not  only  gave  him  the 
whole  income  therefrom  and  the  right  to  the 
exclusive  use  of  it  during  his  life,  but  she 
gave  to  her  executor  complSte  power  to  sell 
and  dispose  of  her  property  and  to  change 
the  investment  thereof  whenever  In  bis  Judg- 
ment It  might  seem  best;  she  not  only  gave 
the  trustee  the  power  to  make  deeds,  but  she 
gave  him  "full  and  complete  power  at  any 
time  to  pay  over  to  my  husband  for  his  own 
use  and  benefit  any  part  of  the  principal  of 
said  estate  if,  in  his  Judgment  It  is  neces- 
sary so  to  use  the  principal  for  the  support 
and  maintenance  of  my  said  husband,  and 
his  receipt  to  my  said  executor  shall  be  an 
flCQuittance  and  discbarge  to  said  executor 
from  any  liability  on  account  of  such  pay- 
ment" 

We  have  in  this  last-quoted  provision  un- 
limited power  and  authority  upon  the  part 
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of  tbe  ^ecntor  to  pay  orer  to  ber  husband, 
the  one  whose  welfare  and  happiness  was  her 
chief  concern,  any  part  of  the  principal  of 
ber  estate  whenever,  in  the  judgment  of  the 
executor,  he  might  deem  It  necessary  for  his 
support  and  maintenance;  and  It  will  be  ob- 
serred  that  there  Is  no  restraint  or  restric- 
tion placed  upon  the  executor  In  tbe  exercise 
of  that  Judgment,  and  in  order  to  further 
«mphaslze  that  idea  after  expressly  confer- 
ring that  power,  she  unequlrocally  provides 
that  her  husband's  receipt  to  her  execufoMr 
shall  be  a  full  acquittance  and  discharge  for 
any  such  payment  It  would  be  difficult  to 
frame  in  any  language  a  more  absolute  and 
unrestrained  power  and  authority  in  an  ex- 
ecutor. 

We  have  already  seen  that  the  life  insur- 
ance policy  was  a  part  of  the  estate  of  Mrs. 
Monarch,  and  the  assignment  by  the  admin- 
istrator of  that  policy  to  R.  Monarch  was  no 
more  not  less  than  a  payment  to  him  by  the 
executor,  in  the  exercise  of  its  Judgment, 
out  of  the  principal  of  her  estate.  The 
transaction  must  be  given  the  same  efFect  as 
if  that  much  money  bad  been  on  hand,  and 
the  executor,  In  the  exercise  of  his  judgment 
and  discretion  under  her  wiH,  had  paid  it 
over  to  R.  Monarch  because  it  was  deemed 
by  tbe  executor  to  be  necessary  for  his  sup- 
port and  maintenance.  And  the  fact  that  he 
died  shortly  after  this  assignment,  and  it 
had  never  become  necessary  for  him  to  use 
this  life  insurance  policy,  or  the  fund  that 
might  have  arisen  from  it,  In  his  support  and 
maintenance,  can  in  no  way  be  held  to  af- 
fect the  unlimited  discretion  and  exercise  of 
Judgment  given  to  the  trustee  in  the  wilL 

We  think  the  executor  and  trustee  did  not 
exceed  its  authority,  but  was  acting  within 
and  under  the  broad  and  comprehensive  pro- 
visions of  the  will  when  it  assigned  this  pol- 
icy to  Richard  Monarch,  and  to  the  extent 
the  Judgment  of  the  circuit  court  held  the 
proceeds  of  this  policy  to  be  a  part  of  her 
estate  it  was  erroneous. 

For  the  reasons  given,  the  Judgment  of 
the  circuit  court  is  reversed,  in  so  far  as  it 
adjudged  the  proceeds  of  this  policy  to  the 
heirs  at  law  of  Mrs.  Monarch ;  In  all  other 
respects,  the  Judgment  Is  affirmed. 


BROWN  v.  SLATON, 

(Court  of  Appeals  of  Kentucky.     Dec  15, 
1916.) 

1.  Pleasino  «=>254— Dkhurbeb— Adxission. 

A  demurrer  to  an  amended  petition  admits 
all  tbe  relevant  facts  therein  alleged. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  H  762-760;    Dec.  Dig.  <8=>264.] 

2.  Pleading  «=»8(15)— Conclusions  of  Law 
— Fbaud. 

A  petition  for  the  cancellation  of  a  deed  on 
tbe  ground  of  fiauti,  which  alleged  tbe  ignorance 
and  ill  health  of  plaintiff  and  her  reliance  on  de- 
fendant, her  physician,  and  his  misrepresentation 
as  to  the  property  described  in   a  deed   from 


her  to  him,  whidi  he  pttiwrad,  koM  not  demur- 
rable as  pleading  condiisims  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  28%;    Dec.  Dig.  «=>8(15).] 

3.  PLEADnre   4=»9— Connxotion   of   Acib— 
Fraud. 

A  petition  which  alleges  facts  conatitnting 
misrepresentations  and  deception  in  procaring 
a  deed  from  which  fraud  will  necessarily  be  pre- 
sumed is  sufficient,  though  it  does  not  use  tbe 
words  "fraud"  and  "fraudulent"  ta  immediate 
connection  with  its  allegations  of  those  acts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  29 ;  Dec.  Dig.  <S=»9.1 

4.  Cancellation  of  Instbuiientb  ®=337(6,  T) 
— Plkadinq — Vaxjditt  of  Deed— Fraud. 

A  petition  alleging  that  plaintifi  was  an  aged 
uneducated  woman  in  poor  health,  that  defend- 
ant was  her  family  phyrician  in  whom  she  had 
implicit  confidence,  that  defendant  induced  her 
to  agree  to  convey  to  him  in  payment  of  a  bill 
for  services  rendered  and  his  agreement  to  ren- 
der future  services  and  provide  a  decent  burial 
for  plaintiff,  to  convey  to  defendant  the  remain- 
der in  a  tract  of  land  owned  by  her,  that  de- 
fendant presented  to  her  a  deed  whidi  he 
stated  conformed  to  the  agreement  but  whicb 
in  fact  conveyed  the  entire  interest  in  the  land, 
reserving  to  tbe  plaintiff  a  life  interest  in  only 
a  small  portion  thereof,  states  facts  showing 
fraud  and  undue  influence  in  procuring  the  deed 
which  entitles  plaintiff  to  a  cancellation  thereof.  - 
[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {{  68,  76,  76,  78; 
Dec.  Dig.  «=>37(6.  7).] 

6.  Deeds  «=>70(G) —Yaliditt— Fbaud— Con- 
fidential Relationship. 
Where  a  relation  of  confidence  and  trust  ex- 
ists between  two  persons  by  which  one  ezercis- 
es  such  influence  over  the  judgment  of  the  other 
as  to  subvert  the  letter's  wUli  a  conveyance  by 
the  latter  to  the  former  will  be  set  aside  as 
fraudulent 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  174 ;   Dec.  Dig.  ^=>70{e).] 

6.  Deeds  *=>196(2)— Vauditt— Fbattd— Bttb- 
den  of  pboof. 

Where  a  person  obtains  a  deed  from  another 
with  whom  he  sustains  a  confidential  relation- 
ship, the  burden  is  on  him  to  show  that  the 
deed  was  executed  understandingly, 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  649;    Dec.  Dig.  <S=>196(2).] 

7.  Deeds  «=»70(5)— Fbaud  — Evidence— Ih- 
adequaot  of  Considebation. 

In  a  suit  to  cancel  a  deed  on  the  ground  of 
fraud,  gross  inadequacy  of  consideration,  where 
tbe  parties  are  not  on  equal  terms,  ia  regarded 
as  a  badge  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  173;    Dec  Dig.  «=»70(5).] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

Actlmi  by  Eliza  A.  Brown  against  T.  J. 
Slatoa.  Judgment  for  the  defendant  on  de- 
murrer to  the  petition,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  directions  to 
overrule  the  demurrer. 

C.  A.  Denny,  of  Greenvilld,  for  appellant 
Howard  &  Gray,  of  Greenville,  for  appellee 

SETTLE,  J.  In  this  equitable  action.  In- 
stituted in  April,  1915,  by  the  appellant 
Eliza  A.  Brown,  against  the  appellee,  T.  J. 
Slaton,  In  the  Muhlenberg  circuit  court,  the 
former  sought  the  cancellation  of  a  deed 
executed   by  her  to  the  latter  October  2i, 


OsoFot  otber  cases  see  same  topic  and  KBT-NOUBER  la  all  Key-Numbered  DUtests  and  Index** 
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1009.  AppcHe*  tted  «  gemer&I  demarrer  to 
the  petition,  which  the  clrealt  court  sustain- 
ed, following  which  appellant  filed  an  amend- 
ed pedtlen,  and  am>eUee  Insisting  upon  his 
demurer  to  the  petltloa  as  amended,  and  the 
same  was  -again  sustained  and  the  action 
dismissed.  Appellant  complains  of  the  Judg- 
ment manifesting  these  several  rulings; 
bence  this  api>eal. 

{1]  As  -all  the  relevant  facts  alleged  In  the 
petition  as  amended  are  admitted  by  the  de- 
Drarrer,  It  becomes  necessary  to  determine 
whether  the  petition,  as  amended,  states  a 
eause  of  action,  and  this  is  the  only  ques- 
tion presented  by  the  appeal  for  our  decision. 

[2]  The  fbcts  alleged  are.  In  substance, 
that  appellant  Is  and  was  on  October  25, 1909, 
an  aged,^  Illiterate  widow.  In  poor  health 
phydcally,  residing  alone  on  a  small  farm  of 
ST  aicres  near  the  dty  of  Greenville,  to  which 
she  had  by  parchase  and  deed  of  May  29, 
1001,  acquired  title,  her  only  personal  estate 
consisting  of  a  few  articles  of  furniture  used 
by  her  In  her  housekeeping  and  some  Jewelry ; 
that  the  appellee,  T.  J.  Slatcsi,  is  a  doctor 
of  medldne  of  much  prominence  residing  In 
the  dty  of  Greenville,  and  was  on  October 
25,  1909,  and  for  many  years  prior  thereto 
the  family  physician  of  the  appellant,  to 
whom  she  looked,  for  advice  In  all  matters 
pertaining  to  her  physical  and  financial  wel- 
fare and  In  whose  Integrity  she  had  implicit 
confidence ;  that  on  October  25, 1909,  she  was 
Indebted  to  the  appellee,  Slaton,  in  the  sum 
of  $25  for  medical  services,  in  payment  of 
which  to  appellee,  and  In,  consideration  of 
bla  promise  to  give  her  a  decent  burial  at 
ber  death,  erect  a  suitable  m<mument  at  her 
grave,  furnish  her  such  future  medical  atten- 
tion as  she  might  need,  and  give  her  advice 
and  assistance  In  all  matters  required  by 
her,  she,  at  his  earnest  solicitation,  consented 
'  to  convey  him  a  remainder  Interest  in  and  to 
the  tract  of  land  of  57  acres  upon  which  she 
resided,  but  to  retain  a  life  estate  therein 
and  poBsessicm  ahd  control  thereof  until  her 
death;  that  appellee  had  the  deed  prepared 
and  brought  it  to  her,  representing  that  it 
evidenced  the  contract  as  agreed  upon  by 
them,  but  that  Instead  of  the  deed's  convey- 
ing to  him  only 'a  remainder  Interest  in  the 
land,  as  agreed  by  her  and  understood  by 
him,  it  conveyed  him  the  absolute  or  fee- 
simple  title  to  the  whtde  thereof,  except  2 
acres,  including  the  residence,  to  which,  it 
provided,  she  was  to  retain  a  life  estate  with 
remainder  to  him  at  her  death;  that  the 
deed  also  conveyed  to  appellee  at  her  death 
all  of  her  household  goods,  notes,  and  Jewelry, 
which  were  then  and  now  r6as<mably  worth 

dollars,  and  the  land  ?1,000 ;   that  when 

the  deed  was  brought  to  her  by  appellee  she 
executed  it  without  actual  knowledge  of  its 
contents,  reading  it  or  hearing  it  read,  rely- 
ing upon  his  representation  that  it  express 
the  contract  actually  made  between  them. 


The  amended  petition  eondudes  witti  the 
following  averments: 

"She  further  states  that  she  is  an  uneducated 
woman;  that  she  cannot  even  write  her  name, 
and  that  the  deed  sought  to  be  canceled  herein 
was  signed  by  her  mark ;  that  she  had  and  still 
has  no  idea  of  business  or  how  to  transact 
same,  and  that  the  defendant  wdl  knew  these 
facts  at  the  time  he  procured  her  to  sign  said 
deed ;  that  it  was  an  easy  matter  to,  and  that 
he  did,  take  advantage  of  ner  ignorance  of  busi- 
ness and  overreached  her  and  procured  her  to 
sign  and  acknowledge  said  deed,  and  had  she 
known  the  contents  of  said  deed  and  what  it 
meant  to  her,  she  never  would  have  signed  same. 
Slie  further  states  that  defendant  has  at  all 
times  refused  and  now  refuses  to  comply  with 
his  part  of  what  the  contract  was,  and  by 
reason  of  all  said  facts  said  deed  is  void  be- 
cause of  defendant's  fraud  in  procuring  same 
and  for  a  want  of  a  consideration  and  because 
of  defendant's  failure  to  comply  with  his  con- 
tract and  agreement" 

The  deed  in  question,  whldi  was  filed 
with  and  made  a  part  of  the  petition  proper- 
ly identified,  reads  as  follows: 

"This  deed  of  conveyance  made  and  entered 
into  this  office  on  the  25th  day  of  October,  1909. 
by  and  between  Elisa  A.  Brown,  a  widow,  of 
Greenville,  Muhlenberg  county,  Kentucky,  party 
of  the  first  part,  and  Dr.  T.  J.  Slaton,  of  Green- 
ville, Muhlenberg  county,  Kentucky,  party  of 
the  second  iwrt,  witnesseth,  that  for  and  in  con- 
sideratioB  of  SSS  in  case  and  the  furtiier  consid- 
eration that  the  party  of  the  second  part  or  his 
heirs  shall  give  the  first  party  a  decent  burial  in 
the  Greenvule  cemetery  at  her  death,  and  erect 
at  her  grave  a  monument  of  moderate  coat,  the 
party  of  the  first  part  does  this  day  bargain,  sell, 
and  convey  unto  the  party  of  the  second  part 
the  following  described  tract  of  land,  situated 
about  two  miles  southwest  of  Greenville,  in 
Muhlenberg  county,  Kentucky,  and  bounded  as. 
follows: 

"Beginning  at  a  white  oak  and  dogwood  on 
a  branch,  running  thence  290  poles  to  two 
small  red  oaks  and  white  oak :  thence  N.  20  B. 
78  poles  to  two  small  white  oaks  near  the  corner 
of  Pittman's  fence,  passing  the  comer  to  Hop- 
kin's  survey  to  a  black  oak,  marked  W;  thence 
S.  60  W.  30  poles  to  a  white  oak  near  the  cor- 
ner of  Andrew  Boggess's  fence :  thence  W.  63 
poles  to  a  small  oak  a  white  oak  and  two  small 
sassafrasses;  thence  S.  20  W.  to  the  beginning, 
containing  57  acres  and  being  the  same  land  con- 
veyed to  Eliza  A.  Brown  from  S.  M.  Dempsey 
and  wife,  Jennie  R.  Dempsey  by  deed  dated  May 
29,  1901,  and  recorded  in  Deed  Book  61,  p.  332, 
in  the  Muhlenberg  county  court  clei^'s  office. 

"There  is  excepted  and  not  conveyed  of  the 
above  tract  of  land  during  the  lifetime  of  said 
Elisa  A.  Blown  two  acres  of  land  on  the  east 
side  of  said  tract  of  land,  together  with  a  house 
now  occupied  by  said  Eliza  Ann  Brown,  after 
which  time  said  two  acres  of  land  and  house  to 
belong  to  said  T.  J.  Slaton  and  his  heirs. 

"To  have  and  to  hold  the  above-described 
land  with  all  the  appurtenances  thereunto  be- 
longing unto  the  party  of  the  second  part,  his 
heirs  ond  assigns  forever,  with  covenant  of  gen- 
eral warranty  (at  the  death  of  Eliza  A.  Brown 
all  notes,  jewelry,  and  contents  of  home  and  all 
other  property  is  to  revert  to  the  said  T.  J. 
Slaton  and  his  heirs),  warranty  of  title. 

"Witness  my  hand  this  26th  day  of  October, 
1909,  bar 

Elisa  Ann  X  Brown, 
mark 

"Attest:  J.  N.  Lyon." 

We  are  not  fully  advised  of  the  ground 
upon  which  the  drcuit  court  sustained  appel- 
lant's demurrer  to  the  petition  as  amended, 
but  Infer  from  the  line  of  argument  followed 
In  the  brief  of  bis  counsel  that  It  was  becaiuM 
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the  court  waa  of  opinion  that  the  pleading 
consists  mainly  of  conclusions  of  law  and 
that  the  facts  alleged  do  not  constitute  such 
fraud  as  would  authorize  the  cancellation  of 
the  deed  attacked  by  appellant.  We  do  not 
so  understand  the  petition  and  amendmoit. 
It  contains  little  by  way  of  conclusion,  either 
of  law  or  fact,  on  the  part  of  the  pleader. 

[3]  It  is  true  the  words  "fraud"  or  "fraud- 
ulent" are  not  used  tn  Immediate  connection 
with  the  acts  of  the  appellee  by  which  appel- 
lant claims  to  have  been  deceived  and  over- 
reached, but  the  misrepresentations  and  de- 
ception alleged  to  have  been  made  and  prac- 
ticed by  appellee  la  procuring  from  appel- 
lant the  deed,  are  acta  from  which  fraud  will 
necessarily  be  presumed.  The  allegation  of 
mere  conclusions  of  law  deduced  by  the  plead- 
er from  facts  not  stated  is  forbidden  by  the 
C!ode,  but  the  Code  requires  that  the  facts 
constituting  the  cause  of  action  or  the  de- 
fense be  set  out  in  the  pleading,  and  It  is 
also  permissible  under  the  Code  to  plead  facts 
according  to  their  legal  eCTecL  Indeed,  the 
latter  rule  la  necessary  because  essential 
to  conciseness.  In  Newman's  Pleading  & 
Practice,  {  208d,  it  is  said: 

"If  the  drcumstances  or  constitutive  facts  be 
alleged,  from  which  the  court  will  necessarily 
presume  the  general  or  material  fact  to  which 
the  law  must  be  applied,  it  wUl  be  sufficient 
without  distinctly  alleginK  socfa  general  or  legal 
fact  As  a  judge  has  said:  'A  bear  well  painted 
and  drawn  to  life  is  yet  the  jpicture  of  a  bear, 
although  the  painter  may  omit  to  write  over  it 
"This  IS  the  bear." '  Where  the  petition  is  so 
nnskill  folly  drawn  as  not  to  expressly  charge 
fraud,  mistake,  or  usury,  yet  if  the  facts  stated 
do  nevertheless  show  either,  and  the  proof  will 
Jostify  it,  the  court  will  grant  relief.    •    •    •  " 

In  Pryse  v,  McGuire,  81  Ky.  608,  the  de- 
fendant in  his  answer  relied  upon  certain 
alleged  representations  made  by  the  plaintifC, 
that  he  had  a  good  and  unincumbered  title 
to  the  lands  conveyed  him  by  a  deed  which 
plaintiff  made  him,  when  in  fact  there  was  a 
S5-year  lease  on  a  part  of  the  land,  only  2  or 
3  years  of  which  had  expired,  which  was  un- 
known to  the  defendant  and  information  of 
whidi  was  concealed  from  him  by  the  plain- 
tiff. The  answer  was  made  a  counterclaim 
to  the  extent  of  the  value  of  the  land  leased. 
To  this  answer  a  general  demurrer  was  sus- 
tained by  the  court.  On  the  appeal  we  held 
that  the  action  of  the  lower  court  in  sustain- 
ing the  demurrer  was  error,  and  in  so  hold- 
ing said: 

"It  is  sunested  in  argument  that  P17S&  by 
examining  the  county  court  records,  could  nave 
discovered  before  he  accepted  the  deied  the  titles 
and  lease  described  in  his  answer,  and  as  he  does 
not  use  the  term  fraud'  in  reference  to  Mc- 
Guire's  representations,  his  answer  is  insuffi- 
cient in  law  or  equity  as  a  defense.  But  as  this 
court  said  in  Xoung  v.  Hopkins  et  al.  (6  T.  B. 
Mon.  p.  28):  'It  is  a  bad  defense  in  the  mouth 
of  misrepresentation  of  facts  to  say  that  the 
vendee  might  have  discovered  these  falsehooda 
by  using  due  caution  and  diligence,  and  there- 
fore he  on^ht  to  be  excused.'  On  the  other  idea 
that  the  word  'fraud,'  or  its  equivalent,  is  neces- 
sary to  the  charge  of  fraud,  we  are  of  a  differ- 
ent opinion.  For  if  the  facts  be  true,  as  alleged, 
and  they  most  be  so  treated  on  demurrer,  and 


McGuire  knew  of  their  existence  and  made  ma- 
terial statements  to  Pryse  in  conflict  with  them, 
which  misled  him,  it  is  not  necessary  to  denom- 
inate his  acts  as  fraudulent,  for  the  facts  them- 
selves constitute  substantive  fraud.  Where  the 
facts  show  fraud,  the  law  will  presume  the 
animus." 

[4]  It  Is  apparent  from  all  the  aTerments 
of  the  petition,  as  amended  the  truth  of 
which  is  admitted  by  the  demurrer,  that 
they  present  a  state  of  case  manifesting 
fraud  and  undue  influence  on  the  part  of 
appellee  in  procuring  of  api)ellant  a  deed 
which  did  not  conform  to  the  contract  by 
which  they  had  agreed  the  land  should  be 
conveyed  by  her  to  him ;  and,  further,  that 
the  fraud  and  undue  influence  practiced  by 
appellee  In  its  procurement  consisted  in  his 
knowingly  representing  to  her  that  It  did 
conform  to  the  contract,  and  by  not  reading 
it,  concealing  from  her  the  fact  that, It  did 
not  do  80,  all  of  which  he  was  enabled  to  ac- 
complish by  reason  of  her  ignorance,  poor 
health,  isolation,  and  dependent  condition, 
and  because  of  her  trust  and  oonfldence  in 
him  growing  out  of  the  confldential  relation 
he  had  long  sustained  to  her  as  family  physi- 
cian, trusted  friend,  and  adviser.  "Tbe  sup- 
pression of  the  truth  is  as  vicious  and  dis- 
astrous as  if  a  false  representation  had  been 
•  •  •  made.  In  either  case  the  motive  is 
the  same,  and  the  result  Should  be  similar, 
since  It  is  the  Intention  that  constitutes  the 
fraud."  Buffner,  eta,  v.  Ridley,  etc.,  81  Ky. 
166.  As  fraud  vitiates  whatever  it  touches, 
It  is  a  well-recognized  rule  in  equity  that  the 
perpetrator  of  the  fraud  shall  derive  no  hea- 
eflt  from  his  fraud,  and  that  the  victim  of 
the  fraud  shall  be  protected  against  its  con- 
sequences, which  protection  can  be  afforded 
either  by  a  rescission  of  the  contract  or  com- 
pensation for  the  resulting  Injury. 

[5]  It  is  a  well-known  rule  that  where 
there  exists  between  two  persons  a  relation, 
of  confldence  and  trust  by  which  one  exer- 
cises such  influence  over  the  judgment  of  the 
other  as  to  subvert  the  latter's  will  and  in- 
dependence, a  conveyance  by  the  latter  to  the 
former  will  be  set  aside  as  fraudulent  upon 
seasonable  complaint  As  found  in  various 
opinions  of  this  court,  the  rule  Is  thus 
stated: 

"The  law  looks  with  sospidcHi  upon  the  trana- 
fers  of  property  by  persona  mentally  or  physical- 
ly infirm  to  those  having  custody  of  them.  Even 
when  parties  in  good  health  stand  in  a  confiden- 
tial relation  to  each  other,  the  burden  ia  upon 
the  stronger  character  who  procures  an  advan- 
tage to  show  that  a  transaction  waa  fair ;  and 
relief  will  be  afforded  in  equity  in  all  sudi  trans- 
actions in  which  influence  has  been  acquired 
and  abused,  in  which  confidence  has  been  re- 
posed and  betrayed.  'AUore  v.  Jewel,  M  U.  S. 
S12  [24  L.  Ed.  260].  The  relief  stands  upon  the 
general  principle  applying  to  all  the  yarietJes 
of  relations  in  which  dominion  may  be  exercised 
by  one  person  over  another."  Miuer  v.  Taylor, 
etc.,  165  Ky.  463,  177  S.  W.  247;  King,  etc., 
V.  feurkhardt,  167  Ky.  424.  180  S.  W  5»4; 
Williamson  v.  Lowe,  172  Ky.  80,  188  S.  W. 
1065;  Hoeb  v.  Maschinot,  140  Ky.  330,  lol 
S.  W.  23 ;  Smith  v.  Kay,  H.  I*  Gas,  750;  Tate 
T.  WilUamson,  L.  B.  2  Oh.  01. 
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[I]  According  to  the  allegations  of  the  pe- 
tition, the  confidential  relation  mentioned  in 
the  above  rule  existed  in  this  case,  and  it,  by 
reason  thereof  and  appellant's  Ignorance,  ap- 
pellee obtained  of  her  the  unconscionable  ad- 
vantage charged,  the  burden  will  be  upon 
blm  to  show  that  the-  deed  was  executed  by 
appeMant  understandlngly.  This  he  may  be 
well  able  to  do,  but  It  must  be  accomplished 
by  the  presentation  of  his  defense  by  answer 
and  the  taking  of  proof  upon  the  issues  made 
thereby. 

[7]  We  deem  It  unnecessary  to  enter  upon 
a  discussion  of  the  question  of  failure  of 
consideration,  also  alleged  In  the  petition.  It 
appears,  however,  from  the  appellant's  own 
version  of  the  contract,  as  set  out  in  the  pe- 
tition, that  a  imrt  of  the  consideration,  viz. 
the  expense  of  her  burial  and  the  erection  of 
a  tombstone  at  her  grave,  cannot  be  paid  or 
satisfied  by  appellee  before  her  death ;  but  if 
the  land  conveyed  by  the  deed  is  worth  ?1,- 
000,  as  alleged  In  the  petition  and  admitted 
by  the  demurrer,  and  the  household  effects 
and  Jewelry  have  any  considerable  value, 
these  things  would  seem  to  give  sufficient 
ground  for  the  complaint  made  in  the  peti- 
tion, that  the  consideration  expressed  in  the 
deed  procured  by  appellee  Is  grossly  Inade- 
quate; and  it  is  a  weU-known  rule  of  law 
that  gross  inadequacy  of  consideraticm, 
where  the  parties  are  not  on  equal  terms,  la 
regarded  as  a  badfie  of  fraud.  Hunter  v. 
Owens,  9  S.  W.  717.  10  8.  W.  376,  10  Ky. 
liaw  Rep.  651;  HcHarry  v.  Irvln,  85  Ey. 
322,  3  8.  W.  374,  4  S.  W.  800,  9  Ky.  Law  R^. 
245. 

On  the  record  presented  our  duty  goes  no 
further  than  to  decide  whether  the  petition 
as  amended  states  a  cause  of  action,  and,  be- 
ing convinced  that  it  does,  it  follows  that 
the  demurrer  filed  thereto  by  appellee  should 
have  been  overruled. 

For  the  reasons  indicated,  the  Judgment 
Is  reversed  and  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  overrule  the  de- 
murrer, and  for  further  proceedings  consist- 
ent with  the  opinion. 


BnDDLBTOirS  TRTJSTBB  t.  IflDDLBTON 

et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  15,  1016.) 

CoTTBTs  *=»18— Tbuwt  Dmh>— Oohbtihjctioh— 

Jdbisdiction. 
Where  a  trust  deed  covered  lands  in  Ken- 
tacky  and  Ifississippl,  and,  on  the  trustee's  pe- 
tition for  •uthorization  to  repair  the  improve- 
ments on  the  Mississippi  realty,  two  beneficiaries 
prayed  a  constructioD  of  the  trust  deed,  the  Ken- 
tucky court  had  no  jurisdiction  to  determine 
what  interest  the  beneficiaries  took  In  the  Mis- 
sissippi lands,  since  the  law  of  the  state  where 
the  land  lies  governs  the  construction  of  a  dead, 
IK)  far  as  It  determines  the  title  or  interest  a 
party  takes. 

[Ed.  Note.— For  other  eases,  see  Conrta,  Oeat 
Dig.  H  50-68;    Dec.  Dig.  «=»18.] 


Appeal  from  Clrcnlt  Court,  Shelby  County. 

Petition  by  J.  R,  Mlddleton's  trustee 
against  J.  R.  Mlddleton  and  others.  From  a 
Judgment  directing  the  trustee  to  deliver  to 
J.  R.  Mlddleton  and  A.  C.  Mlddleton  tfaetr 
respective  shares  in  the  entire  trust'  estate, 
the  trustee  appeals.  Judgment  reversed,  and 
action  remanded,  with  instructions. 

WlUls,  Todd  &  Bond,  of  Shelbyvllle,  for 
appellants  and  appellees. 

MILLER,  O.  J.  In  1896  Mrs.  Bessie  Mld- 
dleton and  Horace  Mlddleton,  her  husband, 
executed  a  deed  of  trust  to  the  Shelby  Coun- 
ty Trust  Company,  whereby  they  conveyed  to 
said  oonqtany  Mrs.  Mlddleton's  entire  estate, 
consisting  of  her  personal  property,  a  farm 
In  Shelby  county,  a  bouse  and  lot  in  Loula- 
viUe,  and  three  large  plantations  in  Hinds 
county,  Miss.,  upon  the  trust  and  conditions 
therein  stated.  The  deed  of  trust  contained 
the  following  clauses: 

"To  have  and  to  hold  unto  the  second  party, 
its  successors  and  assigns,  in  trust  for  the  fol- 
lowing purposes  and  no  other,  for  the  nse  and 
benefit  of  the  first  party,  Mrs.  Bessie  Bfiddle- 
ton,  and  dnring  her  natural  life,  with  power  to 
dispose  of  same  by  last  will  after  her  death  as 
herein  provided,  and  at  her  death  to  her  children ; 
if  any  of  her  children  be  dead  at  her  death  leav- 
ing children,  then  the  children  of  sudi  child  or 
cbudren  to  take  the  part  and  interest  of  said  de- 
ceased child  or  children.  *  *  *  It  is  further 
agreed  and  provided  in  this  deed  that  any  of  the 
real  estate  transferred  and  conveyed  under  this 
deed  may  be  sold  and  coaveyed  and  the  proceeds 
thereof  received  and  collected  by  the  Shelby  Coun- 

S  Trust  Company  at  any  time  upon  first  party, 
rs.  Bessie  Mlddleton,  joining  In  conveyance  of 
same.  The  proceeds  arising  from  such  sale  to  be 
reinvested  in  other  property,  real  or  personal,  to 
be  held  by  second  party  or  its  successors  or  as- 
signs in  the  same  manner  and  for  the  same  uses 
said  real  estate  is  held.  •  •  •  Mrs.  Bessie 
Mlddleton  expressly  reserves  to  herself  the  right 
and  power  to  dispose  of  the  remainder  in  the  es- 
tate nereby  conveyed  after  her  death  by  last  wUI: 
if  she  should  die  intestate,  then  said  estate  shall 
pass  after  her  death  In  the  manner  provided  In 
this  deed.  If  she  should  die  testate,  then,  after 
her  death,  said  estate  shall  pass  as  provided  in 
her  last  will."  "The  trust  by  this  deed  created 
shall  end  at  the  death  of  Mrs.  Mlddleton  and  up- 
on h«r  yoitngett  ckUd  recudking  the  ago  of  ttoen- 
ty-^me  Vttm;  bnt,  if  there  shonld  be  a  child 
dead  leaving  children,  the  trust  shall  continue  as 
to  the  part  going  to  the  child  or  children  of 
such  deceased  chUd  or  children  until  they  shall 
arrive  at  the  age  of  twenty-one." 

By  her  marriage  with  Horace  Mlddleton, 
Mrs.  Mlddleton  had  two  children,  Jesse  R. 
Mlddleton  and  A.  O.  Mlddleton,  both  now  be- 
ing more  than  21  years  of  age.  Horace  Mld- 
dleton having  died,  his  widow  married  one 
Taylor;  and  after  Taylor's  death  she  mar- 
ried Ramsey,  by  whom  she  baa  one  child. 
Hazel  Rams^,  who  is  now  under  14  years 
of  age.  Mrs.  Mlddleton's  estate  was  large 
and  valoable;  but  as  she  was  young  and  in- 
experienced in  business  affairs,  and  tn  fee- 
ble health,  the  deed  of  trust  was  made,  in  or- 
der that  the  trust  company  mii^t  relieve  her 
of  the  burden  of  ita  care  and  attention,  and 
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bandle  her  affairs  so  as  to  produce  a  larger 
income  tlian  she  had  been  able  to  make.  The 
Shelby  County  Trust  Company  changed  Its 
title  to  that  of  the  Shelby  County  Trust  & 
Banking  Company,  and  under  Its  new  title 
is  now  executing  the  trust  Mrs.  Mlddleton 
died  Intestate  on  April  5,  1912.  On  July  1, 
1916,  the  trustee  filed  this  petition  in  equity 
against  Mrs.  Mlddleton's  three  children  and 
the  guardian  of  her  daughter.  Hazel  Ramsey, 
setting  up  in  detail  the  acts  it  had  done  in 
the  performance  of  the  trust  in  so  far  as 
they  related  to  the  three  plantations  in 
Hinds  county.  Miss. 

The  petition  shows  that  Mrs.  Mlddleton 
had  retained  control  of  these  plantations  dur- 
ing her  life,  as  she  had  the  right  to  do  un- 
der the  deed  of  trust,  and  that  upon  her 
death  it  was  found  that  the  plantations  were 
badly  run  down,  and  the  improvements  were 
sadly  in  need  of  repairs.  On  the  Dupre 
Place,  containing  900  acres,  there  were  11 
negro  tenant  houses;  on  the  "Austin  Place^" 
containing  469  acres,  there  was  a  mansion 
house  and  8  negro  tenant  houses;  while  on 
the  "Matthews  Place,"  containing  237  acres, 
there  were  4  negro  tenant  houses,  or  cabins. 
The  boll  weevil,  an  insect  that  preys  upon 
cotton,  had  invaded  that  section  of  Missis- 
sippi to  such  an  extent  as  to  greatly  dis- 
courage, for  a  while,  the  growing  of  cotton, 
and  had  caused  the  tenants  to  leave  the 
country.  Of  late,  however,  conditions  iu 
Mississippi  have  greatly  improved  in  that 
respect,  and  the  prospects  for  the  profitable 
growing  of  cotton  in  that  section  of  the 
state  are  now  excellent,  and  as  a  result  of 
these  Improved  conditions  the  Mississippi 
lands  belonging  to  this  estate  have  almost 
doubled  in  value  since  the  trustee  took  charge 
of  them  in  1912.  In  order,  however,  to  re- 
sume the  succesBfol  raising  of  cotton,  the 
cabins  and  the  mansion  house  must  be  re- 
paired to  make  them  tenantable. 

The  allegations  of  the  petition  were  sus- 
tained by  ample  proof,  showing  the  condition 
of  the  improvements  npon  the  Mississippi 
plantations,  and  that  the  estate  had  no  In- 
come with  which  to  make  the  repairs.  The 
sole  purpose  of  the  petition  was  to  author- 
ize the  trustee  to  expend,  from  the  corpus 
of  the  estate,  the  sum  of  $600  for  the  pur- 
pose of  maldng  the  reasonable  and  necessary 
repairs  upon  the  Improvements  of  the  Mis- 
sissippi plantations.  No  other  relief  was 
asked. 

The  guardian  of  Hazel  Ramsey  filed  an  an- 
swer, agreeing  that  the  statements  in  the 
petition  were  true,  and  joined  in  the  prayer 
thereof.  The  defendants  Jesse  R.  Middle- 
ton  and  A.  O.  Mlddleton  filed  their  answer 
and  counterclaim,  alleging  that  under  the 
terms  of  the  deed  of  trust  the  interests  con- 
veyed to  them  were  now  free  of  said  trust, 
and  that  they  were  entitled  to  the  same  in 
fee  simple,  they  having  passed  the  age  of  21 
years;    and  they  prayed  that  the  deed  be 


so  construed,  but,  U  the  court  should  be  of 
opinion  that  they  are  not  now  entitled  to 
their  respective  shares  free  of  the  trust,  that 
the  trustee  be  directed  to  pay  eadi  of  them 
the  sum  of  $600  out  of  the  corpus  of  the 
estate  for  living  expenses,  the  same  to  be 
charged  against  them  In  the  final  settlement 
of  the  trust 

By  reply,  the  trustee  denied  that  the  trust 
had  ended,  but  Joined  in  the  prayer  for  a 
construction  of  the  deed,  asking  that  it  be 
construed  to  mean  that  all  of  said  property 
remains  in  trust  until  Hazel  Ramsey,  the 
youngest  child,  should  become  21  years  of 
age. 

By  its  judgment  the  court  held  that  the 
interests  of  Jesse  B.  Mlddleton  and  A.  C. 
Mlddleton,  each  being  an  undivided  one-third 
Interest  in  the  entire  trust  estate,  are  now 
free  of  said  trust  and  the  trustee  was  di- 
rected to  deliver  to  them  their  said  respec- 
tive shares.  From  that  judgment  the  trus- 
tee prosecutes  this  appeal. 

It  will  thus  be  observed  that  the  circuit 
court  did  not  pass  upon  the  prayer  of  the 
original  petition,  but  contented  Itself  with 
merely  construing  the  trust  deed,  in  so  far 
as  it  related  to  the  interests'  which  Jesse  R. 
Mlddleton  and  A.  0.  Mlddleton  took  In  their 
mother's  estate,  under'  the  deed  of  trust 
But  it  nowhere  appears  In  the  record  that 
the  trustee  now  holds  any  real  or  personal 
estate  in  Kentucky;  the  petition  and  proof 
relate  wholly  to  the  Mississippi  plantations. 
And  counsel  for  the  appellees  in  their  brief 
argue  the  case  as  it  appears  solely  under 
the  law  of  Kentucky,  citing  Clay  v.  Chom's 
Bx'r,  152  Ky.  274,  163  S.  W.  425,  and  cases 
of  that  character,  which  hold  that  an  estate, 
once  given  in  fee,  will  not  be  defeated  by  a 
subsequent  provision  In  the  same  instrument 
limiting  It  to  a  smaller  estate,  unless  the 
language  of  the  Instmment  or  the  intention 
of  the  testator,  requires  it;  and  that  when, 
upon  the  consideration  of  the  whole  instru- 
ment the  mind  is  In  doubt  as  to  what  estate 
was  Intended  to  pass,  that  construction  will  be 
adopted  which  passes  the  fee.  In  support  of 
that  contention,  counsel  for  appellees  cite  sec- 
tion 2342  of  the  Kentucky  Statutes.  Moore's 
Adm'r  v.  Sleet  113  Ky.  606,  68  S.  W.  642, 
24  Ky.  Lew  Rep.  426,  Citizens'  Trust  Oo.  v. 
FldeUty  Trust  Co.,  186  Ky.  644,  124  S.  W. 
824,  Bumam  v.  buttle,  148  Ky.  ^^7,  147  S. 
W.  3,  WWton  V.  Cleneay,  152  Ky.  277.  153 
S.  W.  4^,  and  many  other  Kentucky  cases 
to  the  same  effect  But  no  Mississippi  au- 
thority to  that  effect  Is  dted  or  referred  to. 

We  do  not  understand,  however,  that  the 
title  to  these  Mississippi  lands  is-  to  be  de- 
termined according  to  the  law  of  Kentucky, 
or  by  a  Kentucky  tribunal.  It  Is  elementary 
that  the  law  of  the  state  where  tibe  land  Is 
situated  governs  the  construction  of  a  deed. 
In  so  far  as  It  determines  the  title  or  In- 
terest that  one  takes  thereunder.  13  Cyc. 
600;  Brown  v.  Bansey,  74  Oa.  210;  Fisher  r. 
Parry.  68  Ind.  465;    Jackson  v.  Green,  112 
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lud.  341,  14  N.  B.  89;  CassWy's  Sw-cesslon, 
40  La.  Ann.  827,  5  South.  292;  RUey  v.  Bur- 
roughs. 41  Neb.  296,  59  N.  W.  929;  TUlotson 
V.  Prlchard,  60  Tt  94,  14  Atl.  302,  6  Am.  St. 
Rep.  95.  See,  also.  Baker  t.  Baker,  Eccles  & 
Co.,  162  Ky.  606,  700,  173  S.  W.  109.  This 
Is  not  a  suit  to  settle  the  accounts  of  the 
trustee,  and  the  Judgment  does  not  attempt 
to  do  so;  on  the  contrary,  the  petition  Is 
conilned  solely  to  the  Mississippi  lands,  and 
the  counterclaim  does  not  enlarge  the  scope 
of  the  petition,  by  describing  any  other  lands, 
or  property  held  by  the  trustee. 

Whatever  rights  these  appellees  may  have 
In  their  mother's  estate  In  Mississippi  la  to 
be  determined  by  the  law  of  Mississippi, 
which  may  be  entirely  different  from  the  law 
of  Kentucky;  and  any  decision  that  the 
Kentucky  courts  might  give  in  fixing  those 
interests,  under  the  Kentucky  law,  might  be 
wholly  erroneous,  and  certainly  would  not  be 
binding  upon  the  courts  of  MisslssippL  If 
It  be  said  that  the  Judgment  Is  valid  in  so  far 
as  it  applies  to  the  Shelby  county  farm  and 
tbe  bouse  and  lot  in  LouisvUle,  it  is  a  suf- 
ficient answer  to  say  that  this  record  wholly 
falls  to  show  that  the  trustee  now  has  any 
Kentucky  property  under  its  control,  or  that 
the  Judgment  attempted  to  construe  the  deed 
of  trust  In  so  far  as  it  applied  to  Kentucky 
property. 

The  circuit  court  being  without  Jurisdic- 
tion to  determine  -v^hat  interest  the  appellees 
took  in  the  Mississippi  lands,  the  Judgment 
is  reversed,  and  the  action  remanded,  with 
instructions  to  dismiss  so  much  of  the  coun- 
terclaim as  seeks  a  construction  of  the  deed 
of  trust,  and  for  such  further  proceedings 
as  may  be  not  inconsistent  with  this  opinion. 


CHSSAPBAEB  &  O.  RT.  00.  T.  HARMON'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.    Dee.  15, 1916.) 

1.  Mastbb  and  Skbtant  «a»86,  87— Fbde^- 
Ai.  Bicpjx>TXB8'  Liability  Act— Scofk. 

The  federal  Employers'  Uability  Act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp. 
St.  1913,  St  8057-866S])  bag  no  application  to 
an  employe  who  inctirs  an  injury  wnile  not  en- 
gaged In  interstate  commerce,  or  an  injury 
incurred  by  a  person  wbo  is  not  an  employ^  of 
tbe  railroad  at  tbe  time. 

[Ed.  Note. — For  other  cases,  see  Hester  and 
Servant,  Cent.  Dig.  ({  137,  138 ;  Dec.  Dig.  «=» 
86,  87.] 

2.  Mabtrb  and   Ssbvart  $=»85— Injubixs— 
Contracts  of  Emplotmemt. 

The  relation  of  master  and  servant  must  be 
based  upon  a  contract,  either  express  or  im- 
plied, and  the  terms  and  conditions  of  the  con- 
tract must,  in  a  large  measure,  be  looked  to, 
to  determine  the  duties  which  each  owes  to  the 
other,  so  that  it  may  be  ascertained  what  acts 
of  the  employer  may  or  may  not  constitute  neg- 
ligence, as  applied  to  the  employ*. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  ISS,  186,  189,  140;  Dec. 
Dig.  «=»86.] 


8.  Master  and  Servant  «=>88(7)— Injttbies 

— BVFLOTinCNT— FBDXBAI.    EUPLOTEBS'    LIA- 
BILITY  A.cft—"'Baauyzt-" 

A  "student"  fireman,  who  received  no  wages 
or  other  return,  except  information,  for  his 
services,  performed  by  virtue  of  a  permit  au- 
thorizing him  to  ride  on  the  engine  only  of  de- 
fendant's trains  at  his  pleasure,  although  an 
employe  and  entitled  to  a  reasonably  safe  place 
to  work  in  places  where  he  must  necesBnrily  be 
while  performing  the  duties  contemplated  by 
the  arrangement,  was  not  an  "employe"  within 
thfl  federal  Employers'  Liability  Act,  when 
killed  hi  a  rear-end  collision  while  in  the  ca- 
boose after  having  abandoned  his  duties  tem- 
porarily. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  160;  Dec.  Dig.  <g=»8S(7). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  E'mploye.] 

Appeal  from  Circuit  Oonrt,  Floyd  County.. 

Action  by  Ma<^  Harmon's  administrator 
against  tbe  Chesapeake  ft  Ohio  Railway  Com- 
pany. Judgment  for  plaintiff.  From  tbe 
overruling  of  its  motion  to  set  aside  the  ver- 
dict and  Judgment,  and  for  new  trial,  defood- 
ant  ampeals.    Reversed  and  remanded. 

Harklns  ft  Harklns,  of  Prestonsburg, 
Worthington,  Cochran  ft  Browning,  of  Mays- 
vlUe,  and  P.  T.  D.  Wallace,  of  Ashland,  for 
appellant  May  ft  May,  of  Prestonsburg,  for 
appellee. 

HURT,  J.  This  action  was  instituted,  un- 
der the  federal  Employers'  Liability  Act,  by 
the  administrator  of  the  estate  of  Mack  Har- 
mon, deceased,  against  the  Chesapeake  ft 
Ohio  Railway  Company,  to  recover  the  dam- 
ages suffered  by  the  estate  of  Harmon  on  ac- 
count of  his  death,  which  it  was  alleged  was 
caused  by  the  negligence  of  the  employ^  of 
tbe  appellant  railroad  companyl  At  the  time 
of  his  death  the  decedent  was  riding  in  the 
caboose  of  a  freight  train  of  the  appellant, 
which  was  called  train  No.  81,  and  consisted 
of  48  cars,  and  was  proceeding  from  Shelby, 
Ky.,  to  Russell,  over  appellant's  tra<A:.  Just 
as  this  train  was  passing  over  Bumaugh's 
Hill,  another  freight  train  of  the  appellant, 
known  as  train  No.  83,  which  was  proceed- 
ing in  the  same  direction,  overtook  and  col- 
lided With  the  rear  of  train  No.  81,  crushed 
into  pieces  the  caboose,  and  Instantly  killed 
the  decedent.  The  action  for  damages  was 
based  upon  the  allegations  that  the  appellant 
was  engaged  in  Interstate  commerce,  and  that 
decedent  was  an  employ^  of  the  appellant, 
and  also  engaged  In  appellant's  business  of 
interstate  commerce  at  the  time  of  his  death, 
and  that  the  proximate  cause  of  his  death 
was  the  negligence  of  appellant's  servants.  In 
negllgentiy  permitting  and  causing  tbe  col- 
lision of  tbe  trains.  The  appelant,  by  Its 
answer,  denied  that  It  was  engaged  in  inter- 
state commerce  at  tbe  time  and  place  of  tbe 
injury  to  decedent,  and  further  denied  that 
decedent  was  an  employ^  of  it,  or  was  engag- 
ed in  assisting  it  in  interstate  commerce,  and 
that  hla  death  aroee  from  a  risk  which  be 
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assnmed,  and  farther  that  he  was  contrlba- 
torily  negligent.  The  affirmative  averments 
of  the  answer  were  denied  by  a  reply.  The 
trial  In  the  Floyd  circuit  court  resulted  in 
a  verdict  of  the  Jury  and  a  judgment  of  the 
court  in  favor  of  the  appellee.  The  appel- 
lant filed  grounds  for  a  new  trial,  and  enter- 
ed a  motion  to  set  aside  the  verdict  of  the 
Jury  and  Judgment  of  the  court;  but  Its 
motion  was  overruled,  and  hence  this  appeal. 

It  seems  to  be  conceded  that  each  of  the 
trains,  and  the  crews  In  charge  of  them, 
were,  at  the  time  of  the  collision,  engaged  In 
Interstate  commerce,  and  that  the  collision 
was  caused  by  the  negligence  of  one  or  both 
of  the  crews  of  the  trains;  but  It  Is  seriously 
Insisted,  for  the  appellant,  that  the  decedent, 
at  the  time  of  his  death,  waa  not  an  employ^ 
of  It,  and  was  not  engaged  in  interstate  com- 
merce, and  that.  If  he  was  an  employ^,  he 
was  not,  at  the  time  of  his  death,  engaged  In 
any  duty  which  was  within  the  scope  of  his 
employment ;  that  It  owed  him  no  duty  at  the 
time  and  place  of  his  death,  and  hence  the 
court  should  have  sustained  Its  motion,  made 
at  the  conclusion  of  aU  of  the  evidence,  to  di- 
rect a  verdict  in  Its  favor. 

[1]  The  act  of  Congress,  under  which  the 
action  was  instituted,  deals  only  with  the 
liability  of  a  railroad  engaged  In  Interstate 
commerce  for  Injuries  sustained  by  Its  em- 
ployte  while  also  engaged  In  such  commerce. 
It  has  no  application  to  an  employ^  who  in- 
curs an  injury  while  not  engaged  in  inter- 
state commerce,  or  an  injury  Incurred  by  a 
person  who  la  not  an  employ^  of  a  railroad 
company  at  the  time.  The  admitted  facts, 
and  such  as  are  proven  by  the  uncontradicted 
evidence,  upon  which  It  must  be  determined, 
as  a  matter  of  law,  whether  the  decedent  was 
an  employ^  of  appellant  within  the  meaning 
of  the  federal  Employers'  liability  Act,  are 
substantially  as  fqllows: 

The  decedent  resided  at  Prestonsburg,  and 
Is  December,  1913,  was  employed  by  appel- 
lant, as  an  engine  watchman.  After  continu- 
ing In  that  service  for  a  short  time  at  Pres- 
tonsburg, be  had  employment  of  the  same 
kind  for  some  time,  and  up  to  about  the  28th 
day  of  May,  1914,  upon  the  Elkhom  ft  Beav- 
er Valley  Railroad.  There  Is  a  disagreement 
between  the  parties  as  to  whether  his  em- 
ployment upon  the  latter  road  waa  really 
a  continuance  of  the  employment  by  appel- 
lant, or  whether  the  Elkhom  &  Beaver  Val- 
ley Railroad  was  an  Independent  road,  and 
the  employment  by  It  was  as  it  waa  pretend- 
ed to  be;  but  whether  it  waa  the  <Hie  or 
the  other  la  not  material,  ^oe^  on  account 
of  hlB  services  not  being  further  needed,  bis 
emidoyment  aa  engine  watchman  came  to  an 
ata  on  the  28th  day  of  May,  1914,  and  he 
oeaaed  to  be  employed  in  any  way  by  either 
of  the  railroads.  In  the  latter  part  of  May 
he  approached  the  trainmaster  and  road 
foreman  of  engines  of  appellant,  with  a  re- 
quest for  permission  to  go  wpon  the  trains 


of  appellant  and  learn  the  duties  of  a  fire- 
man of  locomotives,  and  to  quality  himself 
for  services  of  that  kind,  so  that  in  the 
future.  If  his  services  were  needed,  he  could 
be  able  to  secure  a  place  of  thab  Und.  He 
Informed  this  official  that  he  had  been  en- 
gaged for  some  time  theretofore  as  an  en- 
gine watchman,  under  the  directions  of  one 
Mr.  Allen,  who  had  some  kind  of  connec- 
tion with  the  Elkhom  &  Beaver  Valley  Rail- 
road, but  that  he  had  lost  that  position  on 
account  of  his  services  being  no  longer  need- 
ed. He  was  then  informed  that  it  would 
be  necessary  for  him  to  secure  a  letter  of 
recommendation  from  Allen,  which  he  said 
he  felt  he  would  be  able  to  do.  The  train- 
master and  road  foreman  of  engines,  accord- 
ing to  his  statement,  conveyed  a  direction 
to  the  general  foreman  of  the  motor  power 
department  of  appellant,  at  Russell,  to  give 
decedent  a  "permit"  to  learn  the  duties  of  a 
fireman  upon  the  Big  Sandy  divlslcm  of  ap- 
pellant's road.  The  decedent  secured  the  re- 
quested letter  from  Allen  on  the  28th  day  of 
May;  but  it  does  not  appear  that  he  secured 
the  "permit"  from  Butler,  the  general  fore- 
man of  the  motor  power  department  of  ap- 
pellant, at  Russell,  until  the  4th  day  of 
June,  which  authorized  him  to  ride  upon  the 
locomotive  engines  of  appellant  with  the  en- 
gineers and  firemen  and  learn  the  duties  of 
a  fireman.  There  seems  to  be  something 
which  is  unexplained  about  the  "permit" 
which  the  decedent  had,  as  the  trainmaster 
seems  to  be  under  the  impression  that  Butler 
gave  the  decedent  a  "permit"  about  the 
time  decedent  first  approached  the  train- 
master on  the  subject,  as  he  says  that  there- 
after the  decedent  approached  him  again 
on  the  Slat  day  of  May,  according  to  his  rec- 
ollection, and  Informed  him  that  he  had  se- 
cured the  indorsement  of  t^o  engineers  upon 
hia  "permit,"  but  had  lost  it  or  mialaid  it, 
and  the  trainmaster  then  Informed  decedent 
that  it  would  be  necessary  for  him  to  pre- 
serve his  "permit"  and  to  secure  the  in- 
dorsement of  three  engineers  upon  it  and 
return  it  to  him  before  be  would  be  author- 
Ized  to  consider  an  application  for  a  position 
from  him,  and  that  Butler  was  directed  to 
give  decedent  a  "permit"  in  lieu  of  the  for- 
mer one ;  trat  Butler  is  emphatic  In  the  deo 
laratl<Hi  that  he  gave  decedent  but  one  "per- 
mit," which  was  the  one  exhibited  on  the 
trial  and  bears  the  date  of  June  4tb. 

The  widow  of  decedent  gave  testimony  to 
the  etTect  that  on  the  night  of  the  28th  of 
May  he  was  awakened  after  he  had  retired 
for  the  night  by  some  one,  whom  she  said 
was  a  brakeman,  who  requested  him  to 
come  at  once  and  assist  them,  as  they  had 
a  "double  header"  and  wanted  to  reach  acMne 
point,  which  die  did  not  remember,  before 
the  arrival  of  some  other  train,  and  that 
decedent  immediately  arose  and  went  toward 
a  train,  which  was  then  at  Prestonaburg,  and 
did  not  return  to  his  home  until  the  follow- 
ing Tuesday  morning,  about  4  o'dodc,  and 
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that  he  was  covered  with  coal  dirt  and  ap- 
peared to  bave  been  working;  that  he  re- 
mained at  home  on  Xaesday,  and  left  a«aln 
npon  the  engine  of  a  train,  and  did  not  re- 
turn until  Thursday  evening,  when  he  re- 
mained but  a  short  time  and  went  away.  As 
to  what  decedent  was  doing  between  the 
Thursday  nl^t,  when  be  was  called  from 
his  home,  and  tbe  following  Thursday  eve- 
ning, when  he  retnmed  on  a  train,  Is  not 
material,  as  he,  on  Thursday,  June  4th,  on 
the  evening  of  which  he  returned  to  his 
home  at  Prestonsburg  upon  the  train,  had 
secured  the  "permit,"  which  Is  exhibited.  In 
the  evidence,  and  there  la  no  pretense  that 
he  was  on  the  trains  wider  any  other  hind 
of  arrangement  than  the  one  Indicated,  to 
learn  the  duties  of  a  flreman.  On  Thorsday 
afternoon,  when  train  No.  81,  which  was 
proceeding  from  Shelby  to  Bussell,  arrived 
at  Woods,  which  Is  a  station  between  Pres- 
tonsburg and  Shelby,  an  engine,  with  a  ca^ 
boose  attached,  arrived  from  la  the  dlree- 
tloii  of  Prestonsburg.  Decedent  was  riding 
in  the  raglne  Cab  with  the  engineer.  When 
train  No.  81  bad  arrived  within  a  flew  miles 
of  Prestonsburg,  the  decedent  came  over  the 
train,  from  towards  Its  rear,  to  the  engine, 
and  got  upon  the  engine,  where  he  exhibited 
the  "permit,"  which  Butler  had  given  him 
that  day,  to  the  engineer,  and  thereupon 
the  engineer  directed  the  flreman  to  stand 
aside  and  to  permit  the  decedent  to  act  as 
fireman,  which  he  did  until  the  arrival  of 
the  train  at  Prestonsburg.  The  train  remain- 
ed at  that  point  for  about  one  hour,  during 
which  the  boiler  was  flUed  with  water,  the 
engine  insiiected,  and  the  ash  pan  cleaned 
out  by  the  regular  flreman.  Decedent  said 
to  the  engineer  that  he  would  go  to  his  home, 
which  was  near  by,  and  secure  some  clothing, 
and  that,  it  the  train  pulled  out  before  his 
return,  he  would  catch  onto  the  caboose 
and  then  come  on  to  the  engine  along  the 
train  and  perform  the  duties  of  flreman. 

Hie  conductor  testified  that,  lust  before 
the  train  proceeded  on  its  way,  decedent  re- 
turned and  entered  the  caboose;  that  the 
engineer  had  requested  him  to  teU  the  de- 
cedent to  come  and  ride  upon  the  engine 
and  assist  the  fireman,  and  that  he  delivered 
the  message,  but  that  decedent  said  he  had 
"fired"  an  engine  from  Bussell  that  evening, 
and  was  tired,  and  would  rest  awhile;  that 
he  urged  decedent  to  leave  the  caboose,  and 
said  to  him  that  he  had  no  right  to  permit 
him  to  ride  in  it,  but  decedent  declined  it, 
and  exhibited  his  "penult,"  but  the  conduc- 
tor UAA  him  that  he  did  not  authorize  him 
to  permit  him  to  ride  in  the  caboose,  but 
that  he  must  go  and  ride  upon  the  engine. 
The  decedent,  however,  remained  in  the  ca- 
boose, and  when  the  train  arrived  at  Paints- 
viUe,  the  engineer  again  requested  the  con- 
ductor to  tell  the  decedent  to  come  and  as- 
sist in  "firing"  the  engine;  that  he  delivered 
the  message  to  decedent,  and  again  requested 
blm  to  leave  the  caboose,  but  the  decedent 
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declined  to  do  so,  but  said  that  he  would  go 
to  the  engine  when  the  train  arrived  at  Bldi- 
ardson.  The  train  thereafter  stopped  at 
Blchardson,  and  at  Chapman,  and  also,  at 
Torchlight,  at  each  of  which  places  the  con- 
ductor testifies  that  he  requested  the  dece- 
dent to  leave  the  caboose  and  go  to  the  engine, 
<and  upon  one  of  the  occasions  said  to  him 
that  he  could  never  learn  the  duties  of  a 
fireman  by  riding  In  the  caboose,  and  that  at . 
one  of  these  places  the  engineer  again  sent 
a  message  to  decedent  to  come  on  over  to 
the  engine.  The  decedent  remained  until  the 
next  stop,  which  the  train  made  at  Catalpa. 
The  flreman  was  very  tired  and  somewhat  ex- 
hausted by  this  time,  and  the  engineer  again 
requested  decedent  to  come  and  assist  The 
message  to  him  from  the  engineer  was  again 
conveyed  to  the  conductor.  The  engineer 
corroborates  the  conductor  in  these  state- 
ments. The  decedent  did  not  make  any  mo- 
tion to  go  to  the  engine  untU  after  the  train 
was  proceeding  from  Catalpa,  when  the  con- 
ductor advised  him  that,  because  of  the  dark- 
ness, it  was  not  safe  for  him  to  undertake  to 
go  over  the  train  to  the  engine  with  the  train 
moving  as  it  was.  After  leaving  that  point, 
and  as  the  train  had  arrived  at  the  top  of 
Burnaugh  Bill,  the  conductor  and  rear  brake- 
^an,  who  were  in  the  caboose,  discovered 
that  the  engine  of  train  No.  83  was  danger- 
ously near  and  approaching  very  rapidly, 
and  the  certainty  of  a  collision  seemed  to  be 
imminent  The  decedent  was  lying  asleep  in 
the  caboose,  when  the  brakeman  cried  out  to 
him  that  ttie  approaching  train  was  going 
to  run  into  the  caboose,  and  lighted  a  fusee 
as  a  warning  to  the  approaching  train.  The 
conductor  then  ran  to  decedent  and  awakea 
ed  him,  but  the  danger  was  then  imminent, 
and  the  conductor  and  brakeman  Jumped 
off  from  the  caboose  and  saved  themselves, 
while  the  engineer,  flreman,  and  front  brake- 
man  on  train  No.  83  eprtrng  down  from  the 
engine  of  their  train,  Just  before  it  struck 
the  caboose,  with  the  result  above  mentioned. 
It  should  be  also  stated  that  it  was  proven 
by  another  witness  that.  Just  as  train  No. 
81  was  leaving  Prestonsburg,  the  decedent 
was  seen  standing  upon  a  coal  car  In  the 
train,  with  his  face  in  the  direction  of  the 
engine.  This  witness  also  stated  that,  short- 
ly before  the  train  had  arrived  at  Prestons- 
burg, he  saw  the  decedent  upon  the  engine 
and  engaged  in  throwing  coal  into  It,  while 
another  witness,  who  says  he  was  In  company 
with  the  last-mentioned  witness,  testified 
that,  as  the  train  was  leaving  Prestonsburg, 
he  ^w  the  decedent  engaged  in  putting  coal 
Into  the  engine;  but  the  engineer,  fireman, 
and  front  brakeman  upon  the  train  all  testify 
that  they  did  not  see  the  decedent,  and  that 
he  was  not  upon  the  engine,  at  any  time, 
after  the  train  had  arrived  at  Prestonsburg, 
and  in  this  statement  they  are  corroborated 
by  the  conductor.  The  train  left  Prestons- 
burg about  7  o'clock  p.  m.,  and  the  collision 
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occurred  at  about  S  o'clock,  on  the  next  mom- 
ing,  and  there  Is  no  disagreement  In  the  evi- 
dence as  to  the  fact  that  decedent  was  ever 
upon  the  engine,  at  any  time,  after  the  train 
left  Prestonsburg.  The  engineer,  fireman, 
and  front  brakeman  on  train  No.  81  escaped 
unhurt  from  the  etTects  of  the  collision,  and 
In  fact  the  collision  affected  the  engine,  upon 
which  they  were  riding,  so  slightly  tha^  they 
did  not  know,  until  they  had  received  Infor- 
mation of  It,  what  had  happened,  or  that  a 
collision  had  occurred  at  the  rear  of  the  train. 

It  Is  apparent  that  If  the  decedent  had  been 
upon  the  engine,  where  he  was  authorized  to 
ride,  he  would  have  escaped  from  the  effects 
of  the  collision  unharmed.  All  the  testi- 
mony was  to  the  effect  that  decedent  was  oc- 
cupying the  position,  which  Is  called  in  the 
railroaders'  parlance  a  "student"  fireman; 
that  he  received  no  wages  or  return  for  his 
services,  except  the  Information,  which  would 
enable  him  to  perform  the  duties  of  a  fire- 
man; that  the  "permit"  authorized  him  to 
ride  upon  the  engine  of  the  train  and  at  no 
other  place;  that  while  upon  the  train  he 
was  under  the  direction  of  the  engineer; 
that  no  promise  of  employment  was  made 
him;  that  the  railroad  company  kept  the 
names  of  such  persons  as  bad  received  tiie 
Indorsement  of  three  aigineers  as  fit  per- 
sons to  be  employed  as  fireman  for  future 
reference  in  the  selection  and  employment 
of  firemen;  that  when  a  "student"  fireman 
had  secured  the  approval  of  three  engineers, 
who  would  Indorse  him  as  apparently  having 
the  qualities  necessary  to  make  a  fireman, 
after  an  examination  by  some  superior  offi- 
cial of  the  company  and  found  to  be  acquaint- 
ed with  the  duties  of  the  position,  his  appli- 
cation for  employment  of  that  kind  would 
be  considered  when  a  man  was  needed  for 
sudi  a  place. 

The  "penult,"  which  the  deced«it  held  and 
by  virtue  of  which  he  was  upon  appellant's 
trains,  was  as  follows,  viz.: 

"Russell,  Ky.,  June  4,  1914. 

"Tb  M.  C.  Harmon:  This  will  be  your  au- 
thority to  learn  the  road  on  the  Big  Sandy  di- 
vision as  fireman. 

"Yours  truly,  F.  R.  Butler, 

"General  Foreman." 

[2, 8]  To  be  an  employ^  of  a  railroad  cor- 
poration, in  the  capacity  of  an  operative  up- 
on a  train,  it  is  apparent  that  the  relation 
of  master  and  servant  must  exist  between 
the  company  and  the  individual  who  claims 
to  be  an  employ^  The  relation  of  master 
and  servant  must  be  based  upon  a  contract, 
either  express  or  Implied,  and  the  terms  and 
conditions  of  the  contract  must  in  a  large 
measure  be  looked  to,  to  determine  the  duties 
which  each  one  owes  to  the  other,  so  that  it 
may  be  ascertained  what  acts  of  the  em- 
ployer may  or  may  not  constitute  negligence, 
as  applied  to  the  employ&  It  has  been  said 
that: 

"Various  tests  have  been  proposed  tor  deter- 
mining when  the  relation  of  master  and  serv- 
ant exists,  so  as  to  render  the  master  liable 


to  indemnify  the  servant  for  personal  Injuries; 
but  it  is  impossible  to  lay  down  any  definite 
and  satisfactory  rule  applicable  to  all  cases,  and 
the  question  must  be  determined  as  it  arises, 
upon  the  facts  and  circumstances  ot  the  partie- 
uUr  cose."    26  Qyc.  10S3. 

When  the  terms  of  the  arrangement  be- 
tween appellant  and  decedent  are  looked  to, 
it  is  apparent  that  they  do  not  contain  any 
obligation  upon  the  decedent  to  ever  go  upon 
one  of  appellant's  trains  or  engines,  or  to 
in  any  manner  undertake  to  learn  tbe  du- 
ties of  a  fireman,  and  that  no  time  is  provid- 
ed within  whldi  he  may  take  advantage  of 
the  permission  given  to  him,  to  ride  upon  the 
engines  and  receive  information  as  to  the 
duties  of  a  fireman.  He  may  take  one  trip, 
and  never  go  upon  another,  or  he  may  ride 
from  one  station  to  another,  and  there  de- 
sist in  his  endeavors  until  another  time,  and. 
if  he  resumes,  be  then  may  go  upon  spme 
other  train  and  in  another  direction.  He  is 
absolute  free  to  use  bis  own  pleasure,  as 
to  when  and  upon  what  train,  and  at  wbat 
time  or  times,  he  will  nndertaXe  to  exercise 
the  permission  granted  to  him,  or  he  may 
decline  to  ever  exercise  it,  or  be  may  c(Hn- 
mence  to  do  so,  and  desist  at  such  time  and 
place  as  he  may  desire.  It  is,  furthermore, 
apparent  that  the  railroad  company  may  at 
any  time  withdraw  its  permission  to  ride  up- 
on Its  engines,  or  to  receive  information  from 
its  employes,  or  experience  in  the  duties  of  a 
fireman  upon  its  trains.  U  he  takes  advan- 
tage of  the  permission  granted  blm,  and 
learns  the  duties  of  a  fireman,  and  secures 
the  indorsement  of  the  three  engineers,  and 
takes  successfully  the  examination  upon  the 
duties  of  a  fireman,  he  is  still  free  to  refuse 
employment  as  a  fireman,  and  the  railroad 
company  is  free  never  to  engage  his  services. 
While,  however,  he  is  exercising  his  privi- 
leges under  the  permission  granted  Mm, 
and  is  performing  the  duties  contemplated 
by  the  arrangement,  the  railroad  company  is 
accepting  his  services,  and  in  consideration 
of  same  is  giving  him  the  knowledge  and  ex- 
perience, which  will  fit  him  for  the  avocation 
of  a  fireman.  What  the  "student"  fireman  is 
receiving,  and  what  the  railroad  company 
is  receiving  in  return,  is  valuable.  While  the 
"student"  fireman  is  upon  the  engine,  and 
performing  tbe  duties  contemplated  by  the 
arrangement,  and  within  the  scope  of  his 
duties  under  tbe  arrangement,  the  railroad 
company  certainly  owes  to  him  the  same  du- 
ties it  owes  to  the  regularly  employed  fire- 
man of  an  engine  in  its  employment  Rief 
V.  G.  N.  Ry.  Co.,  126  Minn.  430,  148  N.  W. 
309.  The  law  makes  him  an  employ^  whUe 
engaged  in  the  duties  expected  of  him  under 
the  arrangement,  and  being  accepted  by  ap- 
pellant. It  is  the  duty  of  the  railroad  com- 
pany to  furnish  its  servant  with  a  reasonably 
safe  place  to  perform  the  work  required 
of  him.  He  is  also  entitled  to  this  duty 
from  the  master,  while  he  has  to  be  in 
places  whi<<b  are  incident  to  bis  work;  that 
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is,  such  places  at  which  he  mnst  necessarily 
be  In  connection  with  his  work. 

It  has  been  held  that  the  relation  of  mas- 
ter and  servant.  In  so  tar  as  the  duty  to  pro- 
tect the  employ^  Is  concerned,  begins  when 
the  servant  is  necessarily  on  the  premises  of 
the  master,  in  accordance  with  his  contract 
of  employment.  North  Carolina  R.  R.  Ca  ▼. 
Zachary.  232  V.  S.  248,  34  Sup.  Ct  306,  58 
L.  Ed.  691,  Ann.  Cas.  1914C,  159;  Gray  t. 
C.  ft  N.  W.  By.  Co.,  153  Wis.  637,  142  N.  W. 
505;  Fletcher  ▼.  B.  &  O.  R.  R.  Co.,  168  U.  S. 
135,  18  Snp.  Ct  36,  42  L.  Ed.  411 :  St.  Louis, 
S.  P.  ft  T.  R.  Co.  V.  Seale,  229  U.  S.  166, 
38  Sup.  Ct  651,  67  L.  Ed.  1129,  Ann.  Gas. 
1914C,  166.  Under  the  arrangement  between 
decedent  and  appellant,  it  was  the  duty  of 
decedent,  when  undertaking  to  take  advan- 
tage of  the  terms  of  his  arrangement,  to  be 
upon  the  engine,  and  under  the  direction  of 
the  engineer.  It  is  apparent  that  he  could 
not  perform  any  of  the  duties  of  his  position 
while  riding  or  sleeping  in  the  caboose,  at 
the  farthest  point  upon  a  long  train  from  the 
engine.  He  had  a  right,  as  before  stated,  to 
desist  from  his  duties  at  any  time  he  chose ; 
but  he  could  not  do  so,  and  Insist  upon  rid- 
ing upon  a  train  at  a  place  where,  under  the 
scope  of  his  employment,  he  had  no  right  to 
be.  The  caboose  was  not  a  place  where  bis 
duties  necessarily  required  him  to  be  In  con- 
nection with  the  duties  of  his  employment 
If  the  uncontradicted  evidence  is  to  be  be- 
lieved, he,  when  he  received  his  injuries,  had 
for  the  time  being,  at  least,  abandoned  and 
desisted  from  exercising  the  duties  of  his 
employment  as  he  had  a  right  to  dOi  and 
for  bis  own  wishes  and  convenience  was  at 
a  place  where  his  employment  did  not  make 
it  necessary  for  him  to  be,  and  was  refusing 
to  engage  In  the  work  contemplated  by  his 
arrangement  and,  under  the  facts,  was  not 
at  the  time  an  employ^  within  the  meaning 
of  the  act  under  whidi  the  appellee  seeks  a 
recovery  and  under  the  arrangement  with 
the  appellant 

It  could  not  be  snocessfully  contended  that 
even  a  regularly  employed  servant  of  a  rail- 
way carrier,  who  received  a  regular  wage 
for  his  services,  but  who  received  an  Injury 
from  the  negligence  of  the  carrier  when  he 
was  not  upon  duty,  and  not  engaged  in  any 
service  for  the  carrier,  and  was  not  at  a 
place  where  he  bad  a  right  to  be,  or  where 
it  was  necessary  for  him  to  be  In  the  per- 
formance of  his  duties  when  on  duty,  Is  an 
employ^  of  the  carrier,  within  the  meaning 
of  the  federal  Employers*  Liability  Act  One 
of  the  reasons  is  obvious.  The  Injured  serv- 
ant was  not  at  the  time  of  his  Injury,  en- 
gaged in  interstate  commerce.  The  duty  of 
a  railway  carrier  to  provide  a  reasonably 
safe  place  for  its  servant  to  do  the  work  re- 
quired of  him  applies  to  every  place  where 
the  employ^  must  necessarily  be  in  connec- 
tion with  the  duties  of  his  employment  but 


as  was  said  in  Hobbs  y.  Great  N.  By.  Co.,  80 
Wash.  678,  142  Pa&  20,  L.  K  A.  1915D,  603: 
"But  that  duty  is  not  incident  to  places  where 
a  servant  is  not  required  to  be  in  the  perform- 
ance of  his  work.  Nor  does  it  cover  the  serv- 
ant when  he  is  not  within  the  scope  of  his  em- 
ployment, or  doing  some  act  which  is  not  in- 
cident to  big  employment  This  rule  is  sus- 
tained by  all  die  authorities,  and  the  federal 
act  in  no  wise  attempts  to  change  it" 

The  same  rule  is  upheld  by  the  decisions 
of  this  court  L.  ft  N.  R.  R.  Co.  V.  Hocker, 
111  Ky.  707,  64  S.  W.  638,  65  S.  W.  119, 
23  Ky.  Law  Rep.  982,  1274;  L.  ft  N.  R.  R. 
Co.  v.  Pendleton's  Adm'r,  126  Ky.  605,  104 
S.  W.  382,  31  Ky.  Law  Rep.  1025.  Under  the 
terms  of  the  employment  of  decedent  he  was 
a  servant  of  appellant  at  the  times  he  was 
engaged  in  Its  service,  and  In  the  perform- 
ance of  the  duties,  which  he  was,  by  tb« 
terms  of  the  arrangement,  expected  to  per- 
form, and  not  when  he  was  not  engaged  la 
such  duties,  and  at  a  place  entirely  with- 
out the  scope  of  his  employment  to  be,  and 
where  no  duty  connected '  with  his  employ- 
ment required  him  to  be.  There  is  no  sufil- 
cient  reason  shown  why  he  was  refusing  to 
perform  the  duties  expected  of  him,  except 
his  own  pleasure,  and  at  the  time  of  his  In- 
Jury,  and  since  the  evening  before,  he  had 
not  been  engaged  in  the  service  of  appellant 

For  the  reasons  given,  the  court  should 
have  sustained  the  motion  for  a  directed  ver- 
dict made  by  appellant 

The  instruction  upon  the  measure  of  dam- 
ages was  erroneous,  as  held  by  the  United 
States  Supreme  Court  in  C.  ft  O.  By.  Co.  v. 
Kelly,  241  U.  B.  485,  36  Sup.  Ct  630,  60  L. 
Ed.  1117,  decided  June  6,  1916;  but  with 
the  conclusion  we  have  arrived  at  upon  the 
main  question  in  the  case,  as  above  ex- 
pressed, It  is  not  necessary  to  pass  upon  the 
other  questions  raised  upon  the  motion  for 
a  new  trlaL 

The  Judgment  la  therefore  reversed,  and 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 


McCOT  et  aJ.  V.  THOB4PSON. 

(Court  of  Appeals  of  Kentucky.    Dec.  16, 1916.) 

1.  AovEBSB  Possession  «=97(2)— Sufficikk- 
cT  of  Holdino— Effect  on  CoMFUoxiNa 
Patent. 

The  patentee  cannot  under  his  patent  derive 
title  to  mnd  that  has  been  in  the  adverse  poa- 
session  of  another  person  for  more  than  15 
years  before  the  issuance  of  the  patent  if  the 
adverse  holding  was  of  such  nature  and  contin- 
ued for  such  length  of  time  as  would  defeat  the 
right  of  an  individual  in  the  constructive  i>oa- 
session  of  the  patented  land  to  recover  it  from 
the  adverse  holder. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  84;  Dec.  Dig.  «=97(2): 
Limiution  of  Actions,  Cent  Dig.  K  223,  224.1 

2.  Advebsb  Possession  «=>ie(2)— Sttfficier- 
or  OF  Possession. 

Merely  marking  a  boundary  and  claiming  ta 
it  is  not  enough  upon  which  to  rest  adverse  pes- 
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sesaion  as  againat  irabsequent  actual  poesession 
under  a  patent. 

[Ed.  Note. — For  other  cases,  see  Adverse  Poe- 
session, Cent.  Dig.  JS  84,  85;  Dec.  Dig.  «=» 
16(2).] 

8.  Advebse     PossKssioir     4s>100(4)— Sum- 

ciENcY  OF  Possession. 
A  person  who  resides  on  land  to  which  he 
has  good  title  cannot  hold  b;  adverse  posses- 
sion adjoining  land  to  which  he  has  no  title 
without  making  an  actual  entry  on  such  land 
and  remaining  in  possession  of  it  for  such 
length  of  time  as  would  give  him  the  right  of 
adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {i  567-559;  Dec  Dig.  «=» 
100(4).i 

Appeal  from  Circuit -<3oiirt,  Pike  County. 

Ejectment  by  H.  Thompson  against  Amer- 
ica McCoy  and  others,  wherein  defendant 
filed  a  connterclaim.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed,  with 
directions  to  dismiss  the  petition  and  enter 
judgment  upon  the  counterclaim. 

W.  K.  Steele  and  J:  S.  Cllne,  both  of  Pike- 
vllle,  for  appellants.  Stratton  &  Stephen- 
son, of  Plkeville,  for  appellee. 

CARROLL^  3,  This  Is  a  suit  in  eject- 
ment brought  by  Thompson,  the  appellee, 
against  the  appellants,  the  McCoys. 

In  the  answer  and  coimterclalm  of  the 
McCoys  they  set  up  title  to  a  small  parcel  of 
land  described  In  the  petition,  describing  In 
their  pleading  the  part  they  claimed,  and 
this  litigation  Involves  only  this  parcel  of 
land. 

Thompson  asserts  his  title  to  the  land  In 
dispute  under  his  purchase  from  Mrs. 
Charles  and  her  children  of  dower  land  al- 
lotted to  Mrs.  Charles  in  the  division  of  her 
husband's  estate.  He  contends  that  the  land 
In  controversy  was  part  of  this  dower  land, 
and  that  he  and  his  vendors  have  had  It  In 
adverse  possession  for  more  than  15  years, 
but  does  not  rely  on  a  paper  title  resting  his 
claim  of  ownership  on  adverse  possession. 

The  McCoys  in  1913  obtained  a  patent  to  a 
body  of  land  adjoining  this  dower  land  on  a 
survey  made  In  1912,  and  they  claim  the  land 
In  dispute  nnder  this  patent 

Ttxe  lower  court  to  whom  the  case  was  sub- 
mitted found  that  Thompson  and  his  ven- 
dors had  been  In  the  adverse  possession  of 
the  land  In  dispute  for  more  than  15  years 
before  the  Institution  of  the  action  and  ad- 
judged the  land  to  him.  It  further  canceled 
the  McCoy  patent  In  so  far  as  it  conflicted 
with  the  boundary  of  the  land  allotted  to 
Mrs.  Charles  as  dower,  which  Is  the  land 
now  owned  by  Thompson.  Faom  this  judg- 
ment the  McCoys  prosecute  this  appeal. 

It  appears  that  in  1899  Hatcher  and  Fer- 
rell  conveyed  to  H.  G.  Charles  a  tract  of 
land,  describing  It  In  the  deed  tn  a  general 
way,  bat  not  by  metes  or  bounds,  or  courses 
or  distances,  and  It  cannot  be  told  whether 
this  land  In  dispute  Is  Included  within  this 
boundary  or  not.    But  we  may  say  that  It  Is 


not  within  that  boundary,  because  Hiomp- 
son  does  not  claim  the  land  under  any  paper 
title. 

In  1895  after  the  death  of  Charles  there 
was  set  apart  to  his  widow  as  dower  a  tract 
of  land  containing  128  acres.  The  land  set 
apart  to  the  widow  was  described  In  the  re- 
port of  the  surveyor  by  metes  and  bounds 
and  courses  and  distances,  and  presumably 
was  the  land  embraced  in  the  deed  by  Hatch- 
er and  Ferrell  to  H.  G.  Charles,  the  husband 
of  Mrs.  Charles,  but  the  deed  made  to  Mrs. 
Charles  In  this  proceeding  setting  apart  to 
her  the  dower  is  not  in  the  record. 

In  1902  Mrs.  Charles  and  her  (dilldren,  at 
least  some  of  them,  conveyed  to  Thompson 
all  of  the  land  set  apart  to  Mrs.  Charles  as 
dower,  but  in  this  deed  the  land  conveyed  Is 
not  described  by  metes  or  bounds  or  coorsea 
or  distances.  Thompson,  however,  as  we 
have  stated,  does  not  assert  title  to  the  land 
In  dispute  under  the  deeds  from  Hatcher 
and  Ferrell  to  Charles  or  from  Mrs.  Charles 
and  her  children,  to  him.  It  Is  therefore  evi- 
dent that  the  land  in  dispute  lies  outside  of 
the  boundary  covered  by  these  deeds,  and 
the  surveyor  appointed  by  the  court  testifies 
that  he  did  not  And  any  title  papers  that 
covered  the  land  In  dispute.  So  that,  when 
the  McCoys  In  1913  obtained  from  the  com- 
monwealth the  patent  through  which  tbc^ 
derive  title,  the  boundaries  of  this  patent  did 
not  Intrude  upon  any  land  that  lay  within 
the  boundaries  of  any  previous  patent  or 
deed,  and  there  Is  no  dalm  now  on  the  part 
of  Thompson  that  the  boundary  .of  the  pat- 
ent encroaches  upon  the  lines  of  the  deed 
made  to  blm  by  Mrs.  Charles. 

[t]  It  will  thus  be  Been  that  the  land  In 
dispute,  at  the  time  the  McCoys  obtained 
the  patent  that  embraced  It,  was  vacant,  un- 
appropriated land,  subject  to  patent,  unless 
It  had  been  In  the  adverse  possession  of 
Thompson  and  his  vendors  for  more  than 
15  years  before  the  patent  was  Issued.  If  it 
was,  then  this  adverse  holding  would  defeat 
the  right  of  the  commonwealth  to  pass  title 
to  It,  because  the  right  that  the  conunon- 
wealth  may  have  In  vacant  and  unappropri- 
ated land  to  issue  a  patent  therefor  will  be 
divested  by  such  adverse  holding  of  such 
land  as  would  toll  the  right  of  entry  of  an 
individual  having  title  and  constructive  pos- 
session. Or,  to  state  It  In  another  way,  the 
patentee  cannot  under  his  patent  derive  title 
to  land  that  has  been  In  the  adverse  posses- 
sion of  anothejf  person  for  more  than  15 
years  before  the  Issuance  of  the  patent  if  the 
adverse  holding  was  of  such  nature  and  con- 
tinued for  such  length  of  time  as  would  de- 
feat the  right  of  an  individual  In  the  con- 
structive possession  of  the  patented  land  to 
recover  it  from  the  adverse  holder. 

Thus  it  was  held  In  Whitley  County  Land 
Co.  V.  Powers'  Heirs,  146  Ky.  801,  144  S.  W. 
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2,  foUowtnc  otber  cases  theretn  raferrad  to. 
tbat: 

"Aa  the  statute  Hu  section  2623]  provides 
that  limitation  e^alf  run  against  the  common- 
wealth in  the  same  manner  that  it  rung  against 
an  individual,  we  think  the  title  of  the  com- 
monwealth to  land  nndispoeed  of  by  It  should 
be  treated  in  the  same  manner  as  the  title  of  a 
patentee  followed  by  constructive  possession 
only,  and  that  it  logically^  and  necesgarily  fol- 
lows that  the  title  and  right  of  entry  on  the 
part  of  the  commonwealth  can  only  be  divested 
or  defeated  by  the  same  kind  of  adverse  posses- 
sion that  the  title  and  right  of  entry  of  a  pat- 
entee holding .  by  constructive  possession  could 
be  divested  and  defeated.  The  statute  of  limi- 
tation begins  to  run  against  the  commonwealth 
at  the  same  time  that  it  would  begin  to  run 
against  an  individual.  The  acts  necessary  to 
start  and  keep  the  statute  in  motion  against  an 
individnad  are  necessary  to  start  and  keep  it  in 
motion  against  the  commonwealth.  No  reason 
can  be  assigned  why  any  distinction  should  be 
made  between  the  commonwealth  and  an  in- 
dividual" 

[2]  It  will  tbns  be  seen  that  the  real  and 
controlling  question  la  this  case  is  whether 
Thompson  and  his  vendors  had  tor  15  years 
or  more  prior  to  1913  such  adverse  possession 
of  this  land  in  dispute  as  would  defeat  the 
constructive  title  and  possession  of  the  com- 
monwealth, and  consequently  defeat  the  tl< 
tie  of  the  McOoys,  to  whom  the  common' 
wealth  conveyed  by  patent  this  land  In  1913. 

It  la  conceded  that  there  was  never  any 
Improvements  In  the  way  of  buildings  put  on 
this  land  in  dispute,  and  it  Is  also  very  clear 
that  It  was  never  in  the  actual  possession  of 
any  person,  except  perhaps  oocaslonally,  by 
Inclosure  or  cultivation,  although  there  Is 
some  evidence  that  a  good  many  years  ago  It 
was  Inclosed  for  a  time  with  the  dower  land 
by  the  fence  tbat  Inclosed  this  land.  But 
this  inclosure  was  only  for  a  short  time. 
There  is  also  some  evidence  tending  to  show 
tbat  some  trees  were  marked  on  the  exterior 
lines  of  the  dower  land,  and  that  this  marked 
boundary  Inclosed  this  land  in  dispute  with 
the  dower  land,  but  the  evidence  as  to  this 
marked  line  Is  not  saUsfactory,  nor  are  the 
other  Incidents  iwon  which  It  Is  sought  to 
rest  the  claim  of  adverse  holding,  when  tak- 
en together  and  In  connection  with  this  mark- 
ed line,  sufficient  to  satisfy  the  demands  of 
the  law  of  adverse  possession  which  requires 
an  actual  entry  and  an  actual  physical  hold- 
ing and  possession  for  15  years.  Merely 
marking  a  boundary  and  claiming  to  It  Is  not 
enough. 

[1]  We  therefore  think  it  may  safely  be 
said  that  there  was  no  such  actual  posses- 
sion of  ii  as  would  defeat  the  constructive 
possession  of  the  commonwealth  up  to  the 
time  It  conveyed  the  land  to  the  McCk>ys  by 
the  patent,  or  their  constructive  possession 
thereafter,  unless  it  can  be  said  that  Thomp- 
son and  bis  vendors  were  put  In  the  adverse 
poasession  of  this  land  in  dispute  by  reason 
of  the  fact  that  they  bad,  as  the  evidence 
allows,  actual  possession  of  the  adjoining  land 


conveyed  by  Hatcher  and  Ferrell  to  Charles 
and  by  their  claim  of  adverse  ownership  and 
holding  of  this  land  in  dispute  that  lies 
outside  the  boundary  of  the  deeds  under 
which  Charles  and  Thompson  held.  But  it 
has  been  repeatedly  held  tbat  a  person  who 
resides  on  land  to  which  lie  has  a  good  title 
cannot  hold  under  the  law  of  adverse  posses- 
sion land  outside  of  that  to  which  he  has 
good  title  without  making  an  actual  entry 
on  the  land  outside  of  his  title  and  remain- 
ing in  the  actual  possession  of  It  for  such 
length  of  time  as  would  give  him  the  right 
to  hold  It  by  adverse  possession.  Thus  It 
was  said  in  the  Whitley  County  Laud  Co. 
Case  and  many  other-cases  referred  to  In  the 
late  case  of  Brewer  v.  War  Fork  Land  Co., 
172  Ky.  588, 189  S.  W.  717,  that: 

"The  mere  fact  that  the  tract  to  which  he 
had  a  good  title  adjoined  it  will  not  be  allowed 
to  increase  his  right  of  ownership.  Ownership 
of  land  in  this  state,  so  far  as  w«  are  advised, 
can  only  be  obtaibed  in  two  ways — one  by  what 
is  called  a  paper  title  tracing  back  to  the  com- 
monwealth, and  the  other  by  adverse  posses- 
si(H>.  And  adverse  possession  cannot  be  sus- 
tained by  proximity  or  intentions.  It  can  only 
rest  on  physical  acts,  such  as  will  give  to  tte 
real  owner  of  the  land  notice  that  some  other 
person  is  in  possession  of  it.  In  short,  to  con- 
stitute adverse  possession  there  must  be  snch 
open  and  notorious  acts  of  physical  possession 
as  would  put  the  owner  of  the  land— assuming 
him  to  be  a  person  of  ordinary  prudence  and 
diligence  in  looting  after  his  estate— upon  notice 
that  a  hostile  claim  was  asserted  to  his  prop- 
erty. And  this  character  of  claim  and  posses- 
sion must  be  continued  for  15  years  or  more, 
to  a  well-deflned  boizuilary.  The  sorveying  and 
marking  of  a  boundary,  the  payment  of  taxes, 
as  well  aa  occasional  entrite  for  the  purpose  of 
cutting  timber  or  other  temporary  uses,  are  in- 
cidents of  adverse  possession,  but  neither  one 
nor  all  are  sufficient  in  themselves  to  consti- 
tute adverse  holding  so  as  to  defeat  the  title 
and  possession  of  the  true  owner.  It  is  not 
necessary  that  actual  notice  of  the  adverse  hold- 
ing should  be  brought  to  the  attention  of  the 
owner.  It  will  be  sufllcient  if  the  acts  of  the 
adverss  claimant  are  of  snch  an  open,  visible 
and  notorious  character  aa  would  put  the  own- 
er upon  notice  tbat  a  hostile  claim  was  as- 
serted." 

And  as  neither  Thompson  nor  his  vendors 
ever  had  such  actual  adverse  possession  of 
the  land  in  dispute,  It  follows  that  the  low- 
er court  should  have  adjudged  the  McCoys  to 
be  the  owners  of  and  entitled  to  the  posses- 
sion of  the  land  under  their  patent 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  dismiss  the  petition  and  enter 
a  Judgment  on  the  counterclaim  of  the  Mc- 
Coys adjudging  them  entitled  to  the  land. 


GERMHBRT  et  aL  v.  STRAEFFESt'S  BX'R 
et  al. 

(Court  of  Appeals  of  Kentucky.    Dec.  15, 1916.) 

1.  Frauds,  Statotx  or  «=>75  —  Pbouisb  to 

Dkvise  Rkaltt. 

A  father's  verbal  promise  to  devise  realty 

to  his  children,  or  if  he  edi  It  In  his  lifetime, 

or  did  not  make  a  will,  that  at  his  death  they 
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shoald  reoeive  Ita  valne  from  bia  ettate,  was 
witbin  the  statute  of  frauds. 

[Ed.  Note.— For. other  cases,  see  EYauds,  Stat- 
ute of,  Cent.  Dig.  {  132;   Dec.  Dig.  «=>75.] 

2.  witnssses   «=»1s9(9)   —  compxtenct   — 
Tbawbaction    with   Dxokdbnt— Joint   Ih- 
TEBE8T — Statute. 
Under   Civ.   Code   Prac.   {  606,   subsec.   2, 
all  of  the  plaintiffs  jointly  claiming  to  recover 
realty    under    their   deceased's   father's    verbal 
promise  to  devise  it  to  them,  or,  if  ha  sold  It 
in  bis  lifetime,  or  made  no  will,  that  th^r  should 
have  its  value  from  bis  estate,  were  incompetent 
to  testify  against  his  executor  in  their  own  be- 
half where  the  interests  of  all  were  so  connected 
that  they  must  all  succeed  or  fail  together. 

[Eld.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  {  690;   Dee.  Dig.  «=>13»(9).] 

S.  Ktidbnox  «s>S90(1)  —  Pasol  Btidbhcb  — 

Deed. 
Where  plaintiffs  and  their  father,  the  ad- 
ministrator of  their  mother's  estate,  ezecnted  a 
joiat  deed  of  partition  of  the  various  pieces  of 
realty  left  by  her,  conveying  to  him  a  house  and 
lot  in  fee,  and,  as  part  of  the  same  settiement 
executed  to  bim  a  release  in  full  of  any  claims 
they  might  have  upon  him  for  their  share  of 
their  mother's  estate,  parol  evidence,  in  the  ab- 
sence of  fraud  or  mistake  in  the  execution  of 
the  deed  or  release,  was  inadmissible  to  contra- 
dict or  vary  the  terms  of  the  settlement 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  1719,  1T20;  Dec.  Dig.  «=»390(1).] 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Suit  by  Ella  O.  Oernhert  and  otbers 
against  George  StraefTer'a  executor  and  oth- 
er&  Judgment  for  defendants,  dismissing 
the  suit,  and  plaintiffs  appeal.    Affirmed. 

B.  O.  Klnkead  and  Baskln,  Duffln,  Klu- 
kead,  Sapinsky  tc  Dn$9n,  all  of  Louisville,  for 
appellants.  J.  Matt  Chilton,  of  Louisville, 
for  appdlees. 

CLARKE,  J..  Fredrlca  Straeffer,  tbe  first 
wife  of  Oeorge  Straeffer,  Sr.,  died  intestate, 
a  resident  of  LouisTllle,  in  1893,  surylved  by 
her  husband  and  six  children,  four  daugh- 
ters end  two  sons.  Her  husband  qualified  as 
administrator,  and  deferred  settling  his  ac- 
counts and  tbe  distribution  of  tbe  estate  on- 
tll  April,  1899,  when  the  youngest  daughter 
attained  her  majority.  The  estate  consisted 
of  realty  worth  about  $25,000,  and  personal- 
ty of  a  probable  value  of  $5,000.  At  the  time 
of  the  settlement  of  George  Straeffer,  Sr.'s, 
accounts  as  administrator,  a  joint  deed  of 
partition  of  the  various  pieces  of  real  estate 
left  by  Fredrlca  Straeffer  was  executed  by 
him  and  the  six  children,  which  conveyed  to 
George  Straeffer,  Sr.,  the  fee  In  the  bouse 
and  lot  on  Cherokee  Drive  known  as  No. 
1508  New  Broadway,  and  the  six  children  ex- 
ecuted to  him  a  release  in  full  of  "any  and 
all  claims  that  each  may  have  upon  said 
George  Straeffer  for  their  respective  shares 
of  the  estate  of  said  Fredrlca  Straeffer  de- 
ceased." 

Some  years  after  this  settlement  was  made, 
George  Straeffer,  Sr.,  married  his  second  wife, 
Fannie  B.  Straeffer,  and,  after  living  with 
her  a  number  of  years,  died,  leaving  a  will. 


and  was  survived  by  his  wife  and  tbe  six 

children  of  his  first  wife.  A  short  time  be- 
fore his  death  he  sold  the  Cherokee  Drive 
property  for  $6,000  cash.  After  his  death 
this  suit  was  brought  against  his  executor 
by  the  four  daughters  of  the  first  wife  to  re- 
cover from  his  estate  the  consideration  re- 
ceived by  him  for  the  Cherokee  Drive  prop- 
erty, alleging  that  same  was  conveyed  to  blm 
in  ooDBlderation  of  his  verbal  promise  to  de- 
vise It  to  bis  children,  or,  if  he  sold  It  dar- 
ing his  lifetime,  or  did  not  make  such  a  will, 
at  his  death  they  should  receive  from  his 
estate  the  value  of  this  iHx>perty.  By  an- 
swer tbe  defendant,  executor  of  George 
Straeffer,  Sr.'s,  will,  denied  tbe  verbal  agree- 
ment. In  the  second  paragraph  pleaded  the 
partition  deed  as  an  estoppel,  and  tn  tbe 
third  paragraph  relied  upon  the  written  re- 
lease executed  to  the  decedent  by  tbe  plain- 
tiffs at  the  time  the  settlement  was  made  of 
his  account  as  administrator  of  Fredrlca 
Straeffer  as  a  bar.  A  demurrer  was  sustain- 
ed to  the  second  paragraph,  and  the  third 
paragraph  was  traversed.  The  depositions 
of  the  four  daughters,  who  were  plalntlfls 
below  and  are  appellants  here,  and  their 
two  brothers  were  taken  to  prore  tbe  ver- 
bal promise  of  Oeorge  Straeffer,  Sr.,  set  up 
in  the  petition,  and  they  each  testis  that 
such  a  promise  was  made  by  decedent  in  con- 
sideration of  the  conveyance  to  blm  of  the 
fee  in  the  Cherokee  Drive  property.  This 
evidence  also  shows  that  by  a  subsequent 
contract  between  the  father  and  smis,  the 
sons  were  barred  from  asserting  any  claim 
against  bis  estate,  and  therefore  th^  do  not 
Join  In  this  action,  but  the  daughters  claim 
the  full  benefit  of  the  alleged  vwltal  con- 
tract with  reference  to  the  Cherokee  Drive 
property,  attbough  it  does  not  appear  by 
what  right  they  could  assert  dalm  to  the 
sons'  beneficial  Interest  In  the  verbal  agree- 
ment, even  if  that  agreement  were  establish- 
ed as  a  valid  contract.  The  only  other  wit- 
ness whose  deposition  was  taken  by  the 
plaintiffs  was  Mrs.  Margaret  Grumme,  and 
her  testimony  Is  immaterial.  Enseptlons 
were  filed  by  tbe  defendant  to  tbe  deposi- 
tions of  tbe  plaintiffs  and  their  brothers, 
upon  the  ground  that  each  of  said  vrltnesses 
was  estopped  to  deny  the  written  release  ex- 
ecuted by  them  to  the  decedent  In  full  of  all 
claims  against  him,  and  that  tbe  four  plain- 
tiffs were  incompetent,  because  testifying  in 
their  own  behalf  against  the  decedent  The 
chancellor  sustained  the  excepticms,  excluded 
the  depositions  of  these  witnesses,  and  dis- 
missed the  petition. 

[1]  As  the  excluded  depositions  contained 
all  of  the  testimony,  even  tending  to  sustain 
the  verbal  promise  upon  which'  appellants 
base  their  right  of  recovery,  it  Is  evident  tbe 
Judgment  must  be  affirmed  If  the  chancellor 
was  not  In  error  in  sustaining  the  exceptions 
to  these  depositions,  and,  having  concluded 
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the  ezceptl(xu  were"  properly  flostaiDed,'  It 
mtUI  not  be  necessary  to  dlBcnsa  the  aeveral 
other  questions  argned  by  counsel  in  their 
briefs,  although  we  are  of  the  opinion  that 
the  alleged  verbal  promise  Is  clearly  within 
the  statute  of  frauds.  Brown  on  Statute  of 
Frauds,  |  152,  p.  173;  Mather  v.  Scoles,  36 
Ind.  1;  Patterson  v.  Cunningham,  12  Me. 
506;  Andrews  v.  Broughton,  78  Ma  App.  179. 

[21  There  can  be  no  question  that  the  plain- 
tiffs were  Incompetent  to  testify,  because 
they  were  testifying  In;  their  own  behalf 
against  the  estate  of  their  deceased  father, 
and  this  Is  expressly  prohibited  by  subsection 
2  of  section  606  of  tiie  CItII  Code,  as  the 
claim  of  the  plaintiffs  is  unmistakably  a 
Joint  dalm.  It  is  so  stated  to  be  in  the  peti- 
tion, although  oonnsel  for  appellants  here 
Inalst  the  claims  of  the  plaintiffs  are  severa- 
ble, and  that  each  therefore  had  the  right 
to  testify  for  the  other.  The  dalm  la  that 
the  decedent  promised  to  devise  the  Cher<d{ee 
Drive  property  to  the  plaintiffs,  or,  falling  in 
this,  they  were  to  have  from  his  estate  the 
proceeds  of  the  sale  of  that  property,  and. 
If  this  does  not  assert  a  Jotot  interest  In  a 
single  fund,  we  cannot  conceive  how  one 
could  be  asserted.  The  interests  of  all  are 
so  connected  that  all  must  succeed  or  fall 
together.  The  rule,  under  such  circumstances 
a»  approved  by  this  court  in  Dunbar  v. 
Meadows,  165  Ky.  275,  176  8.  W.  1167.  Is 
thus  stated  In  40  Cyc.  2334: 

"A  party  cannot  testify  in  favor  of  a  coparty 
where  the  interests  of  the  coparties  are  joint 
and  80  connected  that  all  must  succeed  or  fail 
together;  but  one  coparty  may  testify  for  an- 
other while  their  interests  are  sevwal  and  not 
joint,  and  are  so  distinct  that  the  testimony 
of  the  witness  in  behalf  of  his  coparty  does  not 
inure  to  his  own  benefit." 

[9]  Not  only  was  the  testimony  of  the 
four  plaintiffs  Incompetent  for  the  reason 
above  stated,  but  their  testimony,  as  well  as 
that  of  their  brothers,  was  clearly  inadmissi- 
ble to  contradict,  add  to,  or  vary  the  written 
stipulations  in  the  deed  and  release  which 
they  executed  to  their  father  against  any  and 
all  claims  growing  out  of  the  settlement  of 
their  deceased  mother's  estate;  the  claim 
they  are  attempting  to  assert  here  being  un- 
questionably a  claim  against  their  father 
growing  out  of  that  settlement. 

The  deed  and  settlement  release  are  but 
different  parts  of  one  settlement,  and  should 
be  considered  together.  The  deed  recites 
that  the  various  tracts  of  land  therein  con- 
veyed are  to  be  held  In  fee  simple,  free  from 
any  and  all  claims  of  the  other  parties  to 
the  deed,  while  the  settlement  paper  signed 
by  aU  of  the  parties,  referring  to  the  division 
of  the  real  estate  and  personalty  left  by 
Fredrlca  Straeffer,  deceased,  recites: 

"That  said  division  has  been  made  and  money 
paid  to  EVedrica  Straeffer  as  witnessed  by  deed 
to  partition  duly  recorded  in  Deed  Book  No. 

,  page .    It  has  been  agreed  by  each 

and  all  that  said  partition  shall  satisfy  any  and 


aU  claims  that  each  ma^  have  npon  the  said 
George  Straeffer,  for  their  respective  shares  of 
the  estate  of  said  Fredrica  Straeffer,  deceased." 

The  language  is  certain  and  plain  in  both 
the  deed  and  the  release,  and,  there  being  no 
allegation  of  fraud  or  mistake  in  the  execu- 
tion of  either,  parol  evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  the  settle- 
ment as  expressed  in  the  deed  and  release, 
considered  together.  Hltt  v.  HolUday,  2 
Lltt.  335;  Castleman  v.  Southern  Mutual 
Life  Ins.  Co.,  14  Bush,  187;  Levlne  ▼.  Mltcb- 
eU«  144  Ky.  380,  138  S.  W.  261;  Munford 
v.  Green,  108  Ky.  140,  44  S.  W.  419,  19  Ky. 
Law  Rep.  1791;  Lanham  v.  L.  &  N.  B.  Co., 
120  Ky.  351,  86  S.  W.  680,  27  Ky.  Law  Bep. 
772;  Sacket  v.  Maggard,  142  Ky.  500,  134 
S.  W.  888 ;  Gully  v.  Grubbs,  1  J.  J.  Mar.  387. 

Wherefore  the  Judgment  Is  affirmed. 


STEPHENS  et  aL  v.  STEPHENS  et  al. 
(Court  of  Appeals  of  Kentucky.    Dec.  15,  1916.) 

1.  BXPLOSIVKS  «=>8— LlABILlTT  FOB  iKJtTBlES 

—Keeping  on  Pbemisbs. 
He  who  keeps  explosives  on  his  premises 
Is  liable  if  he  negligently  leaves  them  where  they 
result  in  injury  to  any  person  not  a  trespasser. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent.  Dig.  {!  4,  5;  Dec.  Dig.  (S=»8.] 

2.  Explosives  <S=>8— Liability  fob  Injubies 
— Kkbpiho  on  PBEiasEB— Injubies  to  Chil- 

DBXN. 

One  who  keeps  on  hia  premises  ezplosives 
which  are  found  by  children  known  to  be  there, 
either  trespassers  or  invitees,  is  liable  for  inju- 
ries resulting  from  an  explosion  thereof. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent.  Dig.  U  4,  5;  Dec.  Dig.  «=»a] 

3.  Explosives  9=>8— Liabiutt  fob  Injubt— 

KbEPINO  on   PBXltlBEB  —  iNfDBIEB  TO  TbES- 
PASSEB. 

One  who  keeps  explosives  on  his  premises  ac- 
cessible to  children  is  not  negligent  nnless  he 
knows  that  children  habitually  trespassed  on  the 
premises  or  that  they  were  so  attractive  as  nat- 
urally to  invite  children. 

[Ed.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  {§  4,  5;   Dec.  Dig.  «=>8.] 

4.  Neolioence  €=962(1)- "Pboxhcatx  Cause" 
— Intebveniwo  Cause. 

A  proximate  cause  is  one  which  alone  pro- 
duced the  injury  complained  of  and  which  was 
not  superseded  in  the  production  of  such  injury 
by  an  mterrening  cause,  which  is  in  law  respon- 
sible therefor,  soch  as  the  independent  act  oi  an 
intelligent  human  being. 

[Ed.  Note.— For  Other  cases,  see  Negligence, 
Cent.  Dig.  {(  76,  78;  Dec.  Dig.  <3=>62(1). 

For  other  definitions,  see  Words  and  Phrases, 
F^rst  and  Second  Series,  Proximate  Cause.] 

5.  Infants  ®=>06  —  Cbiues  —  Cafacitt  — 
Pbesumftionb. 

An  infant  under  7  years  old  is  conclasire- 
ly  presumed  incapable  of  committing  crime,  be- 
tween the  ages  of  7  aod  14  there  is  a  rebuttable 
presumption  of  incapacity,  and  above  the  age  of 
14  a  reouttable  presumption  of  capacity. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  I  172;   Dec.  Dig.  «=»66.] 

6.  Infants   ®=»59— Liabilitt— Tobts. 

Ad  infant  is  civilly  liable  for  his  torts  nn- 
connccted  with  contract  unless  in  the  commission 
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thereof  there  mnat  «fzbt  wme  dement  which  the 
Infant  is  not  presumed  to  possess,  such  as  malice. 
[Ed.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  H  161,  163-166;   Dec.  Dig.  «=>69.] 

7.  Pabbnt  and  Ohtlo  «=3l8(2)  —  Toanr  oi 
Chud— Petition— Pboximatb  Oadse. 

A  bo7  14  years  of  age  is  not  presumed  to  be 
incapable  of  understanding  the  danger  of  han- 
dling dynamite  caps,  if  he  knows  what  they  are, 
and  therefore  a  petition  to  recover  for  injuries 
to  a  smaller  boy  which  merely  alleged  that  de- 
fendants, the  parents  of  a  boy  14  years  old,  left 
dynamite  caps  where  their  boy  could  get  them  and 
that  he  did  get  them  and  gave  them  to  the  small- 
er boy  to  play  with,  as  a  result  of  which  the 
latter  was  injured  by  an  explosion,  does  not  show 
that  defendants'  negligence  was  the  proximate 
cause  of  the  injury. 

[Eid.  Note. — For  other  cases,  see  Paroit  and 
Child,  Cent.  Dig.  {f  148-151;  Dec  Dig.  «s> 
18(2).] 

8.  Pabent  and  Child  «s3l8<2)  —  Tobt  or 
Child— Petition— Pkoximatb  Cause. 

Such  petition  would  have  been  sufficient  if 
it  bad  alleged  that  defendants'  son  on  account  of 
his  age  and  mental  development  was  incapable  of 
appreciating  the  danger  of  handling  the  dynamite 
caps,  and  that  his  parents  knew  thia 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {{  148-161;  Dec.  Dig.  «=> 
13(2).J 

Appeal  from  Olrcalt  Ooort,  Pike  County. 

Action  by  Malcom  Stephens,  a  minor,  by 
his  next  friend,  and  others,  against  William 
Stephens  and  another.  Judgment  for  de- 
fendants on  demoner  to  petition,  and  plain- 
tiffs  appeal.    Afiirmed. 

J.  S.  Cline,  of  Plkeville,  for  appellants. 
Roscoe  Vanover,  of  Pikevllle,  for  appellees. 

THOMAS,  J.  Appellant  Malcom  Stepta^is, 
an  infant  11  years  of  age,  attended  with  his 
mother  an  f^ple  peeling  given  at  the  home 
of  appellees,  William  Stephens  and  wife, 
Warena  Stephens.  William  and  Warena 
Stephens  were  the  parents  of  a  son,  Wbet- 
zell  Stephens,  who  Is  alleged  to  be  "about 
14  years  of  age." 

While  in  attendance  upon  the  apple  peel- 
ing, according  to  the  petiti<»,  Wtaetzell 
Stephens  gave  to  the  appellant  some  dyna- 
mite caps,  and  Informed  him  at  the  time 
that  tbey  were  empty  cartridge  hulls,  and 
the  appellant  Malcom  Stephens,  believing 
them  to  be  such,  took  them,  and  afterwards. 
In  handling  them,  one  exploded,  tearing 
away  three  fingers  from  his  hand.  Conceiv- 
ing that  the  parents  of  Wbetzell  SteiAens 
were  guilty  of  such  negligence  as  to  render 
them  liable  for  the  damages  sustained  by  the 
Injury,  the  appellant,  by  his  stepfather  as  his 
next  friend,  filed  this  suit  against  William 
and  Warena  Stephens  to  recover  the  sum  of 
13,000.  A  demurrer  was  sustained  to  the 
petition,  after  wbich  it  was  amended,  a  de- 
murrer sustained  to  it  as  am«ided,  and 
plaintiff  declining  to  plead  further,  bis  ac- 
tion was  dismissed,  and  to  reverse  the  Judg- 
ment this  appeal  Is  prosecuted. 

In  setting  up  his  cause  of  action,  the  plain- 
tiff in  his  petition  says: 


"That  tlie  injoriea  to  plaintiff  were  earned  by 
the  gross  carelessness  and  negligence  of  the  de- 
fendants, William  and  Warena  Stephens,  and 
Whetzell  Stephens,  their  son,  in  the  care  of  the 
said  dynamite  caps;  that  the  defendants  did  not 
exercise  the  proper  degree  of  care  in  keeping  the 
said  dynamite  caps;  that  they  recklessly  permit* 
ted  their  son  to  use  and  handle  the  said  dyna- 
mite  caps,  well  knowing  of  their  high  explosive 
nature,  and  permitted  the  said  dynamite  caps 
to  be  handled  recklessly  and  wantonly  about 
their  home,  when,  in  fact,  they  wdl  knew  of  the 
high  explosive  character  of  the  said  dynamite 
caps,  well  knowing  that  children,  or  even  mem- 
bers of  their  own  family,  would  obtain  posaeaaion 
of  said  caps,  and  be  injured  thereby." 

Further  along  in  the  petition  it  is  stated 
that  the  defendants  failed  to  "take  rea8<m- 
able  or  proper  precauti<m  so  that  innocent, 
inexperienced  persons  would  not  be  injured 
thereby,  that  said  dynamite  caps  were  reck- 
lessly handled  at  the  hcMue  of  defoidants, 
and  that  defendants  permitted  their  said 
son,  Wbetsell  Stephens,  to  obtain  possession 
of  said  dynamite  caps  and  give  them  to  the 
plaintiff  aforesaid."  It  is  also  stated  that 
the  defendants  knew  of  the  explosive  natnre 
of  the  dynamite  caps,  and  of  the  fitct  that 
tbey  kept  them  in  their  residence,  and  with 
this  knowledge  permitted  the  caps  to  get 
into  possession  of  their  son. 

The  amended  petition  stated  that  appellees 
knew  that  tbelr  son  had  possession  of  said 
caps,  and  that  tbey  "bad  said  caps  in  a 
trunk,  and,  well  knowing  of  their  dangerous 
character  and  attractiveness  to  diildren, 
left  the  trunk  unlocked,  and  by  tbetr  negll- 
geace  made  it  possible  for  their  son  and 
other  childr«i  to  get  possessiMi  tbereof." 

[1]  The  question  presented  by  the  demur- 
rer is  whether  the  petition  as  amended  stat- 
ed a  cause  of  action  in  favor  of  plaintiff 
against  the  parents  of  Whetzell  Stephens. 
The  rule  with. reference  to  the  care  which 
should  be  exercised  in  the  storing  and  keep- 
ing of  dangerous  explosives  upon  or  about 
one's  premises  so  as  to  prevent  injury  or 
damage  to  one  rightfully  upon  the  premises 
and  who  may  not  know  of  or  fully  appre- 
ciate the  danger  of  handling  them  is  well 
settled.  Generally  stated,  for  the  protection 
of  mature  and  responsible  persons,  as  well  as 
immature  and  irresx>onsible  ones,  it  is  that: 

"He  [the  person  keeping  the  dynamite!  must 
exercise  care  for  the  safety  of  persons  invited 
thereon  [his  premises];  and  he  may  be  liable  if 
he  negligently  leaves  explosives  on  the  premises 
that  may  result  in  injury  to  any  person  not  a 
trespasser."    17  R.  O.  U  664. 

[t]  But  fw  the  protection  of  intants  who 
are  shown,  either  because  of  tbelr  age  or 
other  evidence,  to  be  unaUe  to  appredata- 
the  danger  in  handling  explosives,  wbether 
such  person  be  invitee,  licensee,  or  trespass- 
er, the  rule  is  stated  in  the  same  book  and 
page,  supra,  to  be: 

"As  a  general  rule  a  person  leaving  ezprwed 
and  unguarded  on  his  premises  on  explosive 
which  is  found  by  trespassing  children  is  liable 
for  any  injuries  resulting  from  its  explosion. 
This  rule  is  based  on  the  very  natural  and  rea- 
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aonable  assamption  that  children,  wherever  they 
go,  must  be  expected  to  act  upon  childish  in- 
stincts and  impulses;  and  those  who  are  charge- 
able with  a  duty  of  care  and  caution  towards 
them  must  calculate  upon  this,  and  take  precau- 
tions accordingly.  If  persons  leave  exposed  to 
the  observation  of  children  anything  which  would 
be  tempting  to  them,  and  which  they  in  their 
immature  judgment  might  naturally  suppose  they 
were  at  liberty  to  handle  or  play  with,  such  per- 
sons sbonld  expect  that  liberty  to  be  taken." 

[3]  Bnt  if  the  Injured  person  is  a  trespass- 
«r,  and  of  the  class  who  is  unable  to  ap- 
preciate the  danger  of  handling  the  explosive. 
It  would  be  necessary,  In  order  to  make  the 
defendant  responsible,  that  he  should  have 
knowledge  of  the  fact  that  such  trespasses 
were  habitually  committed  upon  his  premis- 
es at  the  place  where  he  kept  or  stored  the 
explosive  or  that  the  premises  were  so  at- 
tractive as  naturally  to  Invite  that  class  of 
trespassers.  These  rules  have  been  fully  sanc- 
.tloned  by  this  court  in  the  cases  of  Ball  t. 
Mlddlesborough  T.  ft  L.  Co.,  68  S.  W.  6,  24 
Ky.  Law  Rep.  114;  Miller  v.  Chandler,  163 
Ky.  801,  173  S.  W.  778 ;  s.  c.,  168  Ky.  606, 
Iffi  S.  W.  833. 

The  reason  for  the  rule  as  applicable  to 
Immature  infants,  on  account  of  whose  age 
they  may  be  presumed  to  be  incapable  of 
appreciating  the  danger,  or  as  to  others  who 
may  be  actually  shown  to  be  so  unable,  ia 
stated  by  this  court  In  the  case  of  Bransom's 
Adm'r  ▼.  Labrot,  81  Ky.  638,  60  Am.  Rep.  103, 
which  Is  referred  to  and  approved  in  the  two 
Miller  Cases  above  mentioned,  as  follows: 

"^be  rule  adopted  by  this  learned  author 
(Thompson  on  Negligence)  is  that  where  the 
owner  of  the  preaiises  creates  or  brings  thereon 
any  dangerous  thing,  which,  from  its  nature,  lias 
a  tendency  to  attract  the  childish  instincts  of 
children  to  play  with  it,  he  is  bound,  as  a  mat- 
ter of  social  doty,  to  take  such  reasonable  pre- 
eantions  as  the  drcumstancea  admit  of  to  protect 
them  from  injury  while  playing  with  it,  or  in  its 
Tictalty." 

To  the  doctrine  as  thus  found  in  the  text- 
book, as  well  as  the  opinions  of  this  court, 
we  still  adhere,  but  the  question  presented  in 
this  case  is  whether  the  allegations  of  the 
petition  as  amended,  having  reference  to  the 
law  of  negligence  relative  to  proximate  cause, 
are  sufficient  to  show  liability  on  the  part  of 
appellees,  the  parents  of  Whetsell  Stephens. 

[4]  In  discDSslng  this  question  it  becomes 
necessary  to  as  briefly  as  possible  inquire  In- 
to the  legal  meaning  of  "proximate  cause." 
Speaking  generally,  a  proximate  cause  Is  one 
which  a.\oae  produced  the  injury  complained 
of,  and  which  was  not  superseded  in  the  pro- 
duction of  such  injury  by  a  succeeding,  In- 
tervening cause  which  Itself  is  in  law  re- 
sponsible for  the  Injory.  The  Injury  must  be 
a  natural  sequence  of  the  wrong  complained 
of,  and  if  it  naturally  results  from  such  act, 
the  latter  will  be  considered  to  be  the  proxi- 
mate cause  of  the  injury,  although  there  may 
have  been  a  train  of  occurrences  interven- 
ing between  the  commission  of  the  wrong 
and  the  happening  of  the  injury.  Bnt  if  the 
tnterrenlng  occurrences  or  acts  are  such  as 


to  be  themselves  responsible  for  the  injury, 
or  to  break  the  chain  of  sequence,  the  orig- 
inal act  will  not  be  considered  the  proximate, 
but  the  remotet  cause,  and  for  wfalcfa  no  lia- 
bility results. 

Dpon  the  question  now  under  consideration 
as  applicable  to  handling  of  explosives,  in 
11  R.  C.  L.  p.  666,  it  is  said: 

"Independent  acts  of  intelligent,  responsible 
human  beings,  of  such  degree  and  character  as 
would  break  the  chain  of  sequence,  may  so  in- 
sulate the  owner's  original  negligence  as  to  make 
it  the  remote  and  not  the  proximate  cause  of  the 
injury." 

In  28  Cyc.  499,  it  Is  said: 

"Bnt  an  intervening  cause  will  be  regarded  as 
the  proximate  cause,  and  the  first  cause  as  too 
remote  where  the  chain  of  events  is  so  broken 
that  they  become  independent  and  the  result  can- 
not be  said  to  be  the  natural  and  probable  con- 
sequence of  the  primary  cause.  The  law  will 
not  look  back  from  the  injurious  consequences 
beyond  the  last  efficient  cause,  especially  where 
an  intelligent  and  responsible  human  being  has 
intervened." 

In  the  notes  to  this  text  will  be  found  cas- 
es from  the  courts  of  most  of  the  states,  as 
well  as  from  other  jurisdictions.  So  the 
question  Is  whether  the  court  will  presume 
that  a  14  year  old  boy,  as  was  the  son  of  ap- 
pellees, is  not  "an  intelligent  and  responsible 
human  being"  whose  acts,  according  to  the 
allegations  of  the  petition.  Intervened  be- 
tween the  negligence  of  his  parents  complain- 
ed of  and  the  injury  to  the  appellant,  so  as 
not.  to  relieve  them  by  reason  of  the  boy's 
acts  being  an  Intervening  and  proximate 
cause  of  the  injury. 

[6]  We  are  aware  that  in  this  state,  and 
generally,  there  are  certain  presiunptlons 
which  the  courts  will  Indulge  as  to  the  crim- 
inal responsibility  of  Infants.  These  pre- 
sumptions, without  referring  to  the  cases, 
are:  (1)  That  an  infant  under  7  years  of 
age  is  conclusively  presumed  to  be  Incapable 
of  committing  crime.  (2)  That  between  7  and 
14  years  of  age  he  is  prima  facie  presumed  to 
be  incapable  of  committing  crime,  but  this 
presumption  may  be  overcome  by  proof  to 
the  contrary.  (3)  That  between  the  ages  of 
14  and  21  years  he  is  prima  facie  presumed 
to  be  capable  of  <^mmlttlng  crime,  but  which 
presumption  he  may  rebut  with  testimony. 

[t]  We  find  no  such  presumptions  as  to 
either  the  capability  or  liability  of  Infants  in 
the  commission  of  pure  torts,  such  as  was 
committed  by  the  son  of  appellees  complain- 
ed of  in  this  case.  On  the  contrary,  the  law 
of  this  state,  as  well  as  elsewhere,  is  that  an 
infant  is  civilly  liable  for  his  torts  uncon- 
nected with  his  contract,  unless  in  the  com- 
mission of  the  tort  there  is  required  to  exist 
some  element  which  the  infant  is  not  pre- 
sumed to  possess.  Of  the  latter  class  is  an 
action  for  slander,  wherein  malice  Is  a  nec- 
essary ingredient,  and  if  the  infant,  under 
the  presumptions  stated  with  reference  to 
his  commission  of  crime,  cannot  be  presum- 
ed to  be  guilty  of  malice,  no  liability  at- 
taches for  his  slanderous  utterances.  Cases 
from  this  court  sustaining  these  propositions 
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are  Chandler  t.  Commonwealth,  4  Mete.  66; 
Drane  t.  Pawley,  8  Ky.  Law  Rep.  530.  An  in- 
teresting discussion  as  to  the  civil  liability  of 
Infants  for  pure  torts  is  found  in  the  notes 
to  the  case  of  Lowery  v.  Cate,  57  L.  R.  A. 
673.  Among  the  cases  found  in  the  note  is 
Neal  V.  GiUett,  23  Conn.  437,  where  the  in- 
Jury  for  which  the  Infants  were  sued  was 
produced  by  them  throwing  a  ball  so  near 
the  head  of  plaintiff's  horse  as  to  cause  him 
to  become  frightened  and  to  injure  the  plain- 
tiff. One  of  the  defendants  was  13  and  the 
other  16  years  of  age.  In  holding  them  lia- 
ble, the  court  said: 

"Persons  of  the  •  •  •  [age  of  13  years  or 
more]  must  be  considered,  in  the  absence  of 
proof  to  the  contrary,  as  emancipated  from  child- 
ish instincts,  and  bound  to  exercise  their  rights 
with  ordinary  care." 

Other  cases  somewhat  analogous  In  princi- 
ple are  O'Brien  t.  Loomis,  43  Mo.  App.  29; 
Hnehtlng  v.  Engel,  17  Wis.  230,  84  Am.  Dec. 
741 ;  Conklln  v.  Thompson,  29  Barb.  (N.  X.) 
218 ;   Edwards  ▼.  Crume,  13  Kan.  348. 

[7]  In  order  to  hold  the  petition  In  this 
case  good  it  must  be  presumed.  In  the  ab- 
sence of  an  allegation,  that  the  son  of  ap- 
pellees, because  he  was  only  "about  14  years 
of  age,"  was  not  possessed  of  sufficient  dis- 
cretion as  to  appreciate  the  danger  of  han- 
dling dynamite  caps,  and  that  because  of  his 
age  alone  his  acts  In  giving  the  caps  to  the 
appellant  was  not  an  intervening  cause  be- 
tween the  alleged  negligent  acts  of  th3  ap- 
pellees and  plaintiff's  Injury.  In  other 
words,  we  are  called  upon  to  state  as  a  mat- 
ter of  law  that  an  Infant  "about  14  years 
of  age"  win  be  presumed  Incapable  of  com- 
mitting negligence  by  delivering  to  another 
Infant  dynamite  caps.  While  fully  recog- 
nizing the  necessity  of  a  strict  application  of 
the  rule  which  we  have  herein  discussed  In 
order  to  protect  the  Innocent  and  unsuspect- 
ing, we  are  not  prepared  to  give  our  sanction 
to  such  an  arbitrary  presumption  as  we 
would  be  compelled  to  Indulge  in  order  to 
hold  the  appellees  liable  under  the  allega- 
tions of  the  petition.  To  illustrate,  suppose 
that  the  caps  in  this  case  were  shown  to 
have  been  delivered  to  appellant  by  one 
shown  by  the  pleading  to  have  been  an  adult, 
and  he  obtained  them  In  the  same  way  on 
appellees'  premises  as  did  Whetzell  Stephens 
and  no  charge  was  made  that  such  adult 
person,  on  account  of  mental  weakness  or 
other  reasons,  was  Incapacitated  to  and  did 
not  appreciate  the  danger;  could  It  be  said 
that  ai^ellees  Incurred  liability  to  one  to 
whom  the  adult  delivered  some  of  the  caps 
and  who  was  Injured  by  a  subsequent  ex- 
plosion? We  are  clearly  convinced  that  no 
court  would  hold  the  owner  or  occupant  of 
the  premises  where  the  explosives  were  stor- 
ed, or  the  one  storing  them,  liable  under 
such  circumstances,  for  the  reason  that  the 
part  played  by  the  adult  in  delivering  the 
explosives  to  the  one  injured  would  be  an 


intervening  cause  between  the  acts  of  the 
storer  of  the  explosives  and  the  injury,  and 
a  responsible  one  In  the  absence  of  a  con- 
trary showing. 

The  intervening  cause  which  will  not  de- 
feat the  original  cause  from  being  the  pri- 
mary or  proximate  one  must  be  no  cause  In 
the  eyes  of  the  law,  and  we  are  unwilling  to 
say,  in  the  absence  of  an  allegation  to  the 
contrary,  that  the  Intervening  acts  of  a  boy 
"about  14  years  old"  constitute  no  cauise  In 
the  eyes  of  the  law  because  of  the  boy's 
age  alone,  when  the  same  intervening  acta 
would  be  a  responsible  and  therefore  a  prox- 
imate cause  so  as  to  excuse,  as  being  too 
remote,  a  prior  cause  for  a  consequent  in- 
Jury  It  such  Intervening  acts  had  been  com- 
mitted by  an  acknowledgedly  competeit  per- 
son. We  do  not  feel  authorized  to  hold  that 
one,  even  a  parent,  must  anticipate  that  an 
infant  as  much  as  "about  14  years  old"  will 
not,  because  of  presumed  immature  Judgment 
from  the  fact  of  his  age,  appreciate  the  dan- 
ger of  handling  dynamite  caps,  if  known 
by  him  to  be  such,  or  that  he  will  negligently 
give  them  to  others  of  recognized  Immature 
Judgment,  and  for  a  failure  to  do  so  be- 
comes liable  in  damages  for  all  consequen- 
tial injuries. 

[I]  If  It  had  been  alleged  that  Whetzell 
Stephens,  on  account  of  his  age  and  mental 
development,  was  Incapable  of  appreciating 
the  danger  of  handling  the  dynamite  caps, 
and  that  his  parents  knew  this,  bat,  not- 
withstanding, permitted  him  to  do  so,  and 
kept  them  where  he  had  access  to  them,  and 
that  he  in  this  way  obtained  them  and  de- 
livered them  to  the  appellant,  not  knowing 
or  appreciating  the  danger,  then  a  cause  of 
action  undoubtedly  would  have  been  stated. 
Without  it,  the  pleading  of  the  plalntifl  is 
faulty,  and  the  court  ptapecly  sustained  a 
demurrer  to  It 

Wherefore  the  Judgment  Is  affirmed. 


ENGLB  et  ai  v,  BOND-FOLEY  LUMBER 
CO.  et  aL 

(Court  of  Appeals  of  Kentucky.    Dec  16. 1916.) 

1.  QriETiNG  TrrLB  *=»12(1)— Right  of  Ac- 
tion—Posskssion. 

Possession  by  the  holder  of  the  legal  title 
la  not  necessary  to  enable  him  to  apply  to  a 
court  of  equity  for  the  cancellation  of  an  out- 
standing and  adverse  deed  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec  Dig.  *=»12(1).] 

2.  QciKTiNo  Title  «=>10(1)— Rioter  to  Rk- 
UEi^— Necessitt  of  Showing  Tttlb. 

Plaintiff,  in  a  suit  for  the  cancellation  of  a 
deed,  must  recover  upon  the  strength  of  his  own 
title,  and,  if  he  fails  to  show  legal  title  in 
himself,  cannot  obtain  the  relief  sought,  since, 
if  he  eistablishes  no  title,  be  suffers  no  wrong 
from  the  outstanding  adverse  title. 

[Ed.  Note.— For  other  cases,  see  Qnietins  Ti- 
tle, Cent  Dig.  i  86;   Dec  Dig.  «=»10(1).] 
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3.  Btidshcb  «a»587  —  Wkiqht  aitd  Suiti- 
cnsNCY. 

Where  it  is  incumbent  ui>on  a  litigant  in  or- 
der to  succeed  to  establish  a  series  of  acts  to 
show  a  legal  connection,  such  connection  is  not 
stronger  than  the  weakest  point  in  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2436;   Dec.  Dig.  «=>587.] 

4.  ExKCUTiON   ®=9320— Officull  Statbmknts 
—Direct  Attack— Statute. 

Ky.  St  I  3760,  providing  that  no  facts  stat- 
ed by  an  officer  as  to  a  matter  as  to  which  he  is 
required  by  law  to  make  a  written  statement  can 
be  questioned,  except  on  a  direct  attack  for 
fraud  of  the  party  benefited  thereby  or  mistake 
on  the  part  of  the  officer,  applies  to  the  state- 
ment of  facts  which  it  is  necessary  under  the 
law  for  the  officer  to  state  as  constituting  his 
authority  for  making  the  statement  or  doing  the 
thing  in  which  the  statement  is  made,  and  does 
not  apply  td  a  purely^  extraneous  statement  hav- 
ing no  connection  with  the  performance  of  his 
official  duties,  sud  as  a  sheriff's  statement  in 
a  deed  that  uere  was  a  private  agreement  be- 
tween the  actual  and  reported  porchaser  at  the 
execution  sale  and  another^  without  any  written 
or  record  evidence  thereof. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Gent  Dig.  {  1201 ;    De&  Dig.  «=9820.] 

8.  Evidence     €=»383(7)  —  Bkoitations     VX 

Deeds— EnaoT. 
Recitations   of   extraneous   facts    in    deeds 
bind  the  grantor  and  his  privies  in  estate,  but 
have  no  effect  as  to  strangers  or  third  parties  or 
those  not  claiming  under  the  deed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  1668;  Dec.  Dig,  i8=>383(7).] 

6.  Evidence  <=»318(1)  —  Hearbat  —  Rkcuta- 

iiONs  IN  Deeds. 
Recitations  in  deeds  are  hearsay  only,  and 
should  be  discarded,  unless  there  exists  some 
valid  reason  why  the  rule  forbidding  the  intro- 
duction of  hearsay  evidence  should  not  apply, 
or  unless  some  exception  thereto  should  b«  al- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1198;    Dte.  Dig.  «=>318<1).] 

Appeal  from  Circuit  Court,  Jackson  County. 

Suit  by  Thomas  J.  Engle  and  others  against 
the  Bond-Foley  Lumber  Company  and  others. 
Judgment  directed  for  defendants  dismissing 
the  petition,  and  plaintiffs  appeaL    Af^rmed. 

A.  W.  Baker,  of  McKee,  for  appellant& 
C.  C.  Williams,  of  Mt  Vernon,  Moore  &  Little, 
of  McKee,  and  H.  J.  Johnson,  of  London,  for 
appellees. 

THOMAS,  J.  The  purpose  of  this  suit 
brought  by  the  heira  of  James  F.  Engle  in  the 
Jack8(xi  Circuit  court  on  May  26,  1914,  Is 
to  procure  the  cancellation  of  a  deed  which 
appellee  Bond-Foley  Lumber  Company  holds 
to  a  tract  of  100  acres  of  land  situated  In 
that  county,  it  being  charged  in  the  petition 
that  James  F.  Engle,  the  father  of  appellants, 
they  being  his  only  heirs,  was  the  son  of 
Thomas  J.  Engle,  deceased,  and  that  the  lat- 
ter was  the  owner  of  the  land  In  controversy, 
and  that  In  the  division  of  his  estate  among 
bis  heirs  said  tract  was  allotted  to  the  father 
of  appellants  and  they  inherited  it  from  him. 

The  answer  consists  of  a  general  denial 
of  all  of  the  allegations  of  the  petition. 
There  were  other  matters  pleaded  In  separate 


paragraphs,  but  under  the  conclusion  we  have 
reached  it  will  not  become  necessary  to  con- 
sider any  of  them. 

The  testimony  shows  that  the  land  is  un- 
inclosed.  There  Is  not  now,  nor  has  there 
ever  been,  any  character  of  settlement  upon 
It;  it  being  entirely  covered  with  virgin  for- 
est. There  is  therefore  neither  pleading  nor 
evidence  of  any  adverse  possession.  Cpon 
final  submission  of  the  cause  the  trial  court 
dismissed  the  petition,  and  to  reverse  that 
Judgment  plaintiffs  prosecute  this  appeal. 

[1]  As  the  plaintiffs  are  not  in  possession, 
a  Question  presented  at  the  outset  is  whether 
they  can  maintain  this  character  of  suit, 
it  being  argued  by  defendants'  counsel  that 
an  essential  element  to  the  right  to  maintain 
the  suit  Is  that  plaintiffs  should  be  in  posses- 
sion of  the  land.  In  a  strictly  technical  suit 
to  quiet  title,  as  Is  given  by  section  11  of  the 
Kentucky  Statutes,  this  requisite  is  neces- 
sary, but  it  has  been  determined  a  number 
of  times  by  this  court  that  such  possession 
is  not  necessary  by  the  holder  of  the  legal 
title  to  enable  him  to  apply  to  a  court  of 
equity  in  order  to  procure  the  cancellation 
of  an  outstanding  and  adverse  deed  to  the 
property,  and  we  will  content  ourselves,  with- 
out a  further  discussion  of  this  point,  by 
referring  to  the  cases  from  tliis  court  so 
holding,  they  heing  National  Bank  of  Com- 
merce ▼.  Licking  Vall^  Land  &  Mining  Com- 
pany, 16  Ky.  Law  Bep.  211,  22  S.  W.  881; 
Packard  v.  Beaver  Valley  Land  Company, 
96  Ky.  253,  28  S.  W.  779,  16  Ky.  Law  Rep. 
451;  CorneUson  v.  Foushee,  101  Ky.  261,  40 
S.  W.  680,  19  Ky.  Law  Rep.  417;  Common- 
wealth V.  Clark,  26  Ky.  Law  Rep.  993,  83  S. 
W.  100.  Following  the  rule  as  announced  by 
these  cases,  the  court  properly  overruled  a 
demurrer  filed  to  the  petition. 

[2]  In  this  character  of  case,  as  in  eject- 
ment suits  and  those  brou^t  under  the  pro- 
visions of  section  11  of  the  Kentucky  Statutes, 
the  plaintiff  should  be  denied  relief  unless 
be  establishes  in  himself  a  title  such  as  the 
law  recognizes.  In  other  words,  he  must  re- 
cover upon  the  strength  of  his  own  title,  and, 
if  he  fails  to  show  legal  title  in  himself, 
be  cannot  obtain  the  relief  sought  This 
not  only  results  from  analogy  of  the  rule 
in  ejectment  suits,  and  of  the  other  class 
mentioned,  but  should  necessarily  follow  a 
failure  on  behalf  of  plaintiff  to  establish 
bis  title  to  the  land ;  for,  If  he  has  no  title, 
be  suffers  no  wrong  from  an  outstanding 
adverse  one.  In  such  case  he  would  exhibit 
no  right  to  the  land,  and  the  outstanding 
title  would  produce  no  wrong  to  him,  be- 
cause all  wrongs  consist  in  the  invasion  of  a 
right.  It  is  also  a  rule  of  the  physical  world 
that  the  whole  is  no  stronger  than  the 
weakest  part.  It  is  sometimes  expressed 
by  the  homely  phrase,  "A  chain  is  no  stronger 
than  Its  weakest  link." 

[3]  The  same  rule  is  likewise  true  with 
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reference  to  logical  and  legal  propositions,  so 
that  If  It  should  beccme  incumbent  upon  a 
litigant,  In  order  to  succeed,  to  establish  a 
series  of  acts  to  show  a  legal  connection, 
such  connection  is  not  stronger  than  the 
weakest  point  in  it.  If,  then,  the  title  which 
plaintiffs  show  In  this  case  Is  interrupted 
b7  a  missing  link  In  Its  chain,  they  have  fail- 
ed to  establish  a  right  to  relief. 

The  supposed  title  to  plaintiff's  remote 
ancestor,  Thomas  J.  Engle,  grows  out  of  the 
following  facts:  The  land  In  questltw  was 
patented  by  one  Samuel  Cooper,  who  sold  It 
to  John  Reece  on  August  21,  1858.  On  Jan- 
uary 16,  1860,  the  land  was  sold  by  J.  M. 
Wood,  the  then  sheriff  of  Jackson  county, 
mtder  the  levy  of  an  execution  against  Keece, 
for  97.50,  and  $13  costs.  Upon  the  execution 
the  sheriff  made  this  Indorsement: 

"Satisfied  by  sale  of  land.  Commlsaloiier  of 
jury  fund  purchaser.  This  16th  day  of  Janu- 
ary, 1860.    James  Wood,  S.  J.  C." 

In  a  book  which  is  entitled  "Records,  Lands 
Sold  Under  Execution  Jackson  Circuit 
Ck>urt,"  there  appears  what  purports  to  be 
a  report  of  the  sheriff's  acts  under  the 
execution,  and  ss  a  part  of  It,  after  reciting 
the  levy  and  sale  and  describing  the  land.  It 
Is  stated: 

"When  and  where  Isaac  J.  Faubua,  jury  fund 
commissioner  in  Jackson  county,  bid  the  sum  of 
twenty  two  dollars  ft  24  cents  for  the  whole 
tract,  and  no  person  bidding  more  or-  offering 
that  amount  for  a  less  quantity  than  the  whole 
the  same  was  openly  struck  oS  and  sold  to  the 
said  jury  fund  commissioner  for  the  sum  bid  by 
him  as  aforesaid." 

This  report  is  not  signed  by  the  sheriff  or 
any  one  else.  Waiving  the  point  as  to  what 
force  and  effect  that  should  be  given  this 
unsigned  report,  but  treating  It  as  valid,  we 
find  that  nothing  was  done  in  the  matter  un- 
til April  27, 1867,  when  the  same  J.  M.  Wood, 
who  had  ceased  to  be  sheriff  of  the  county, 
and  was  at  that  time  its  county  court  clerk, 
executed  a  deed  to  the  heirs  of  Thomas  J. 
Single  for  the  tract  of  land  In  controversy 
in  which  he  recites  the  sale  under  the  execu- 
ti<«  before  mentioned,  as  well  as  describes 
the  land  and  refers  to  the  return  made  upon 
the  execution  and  then  makes  this  recitation: 

"The  land  beingbid  off  by  I.  J.  Faubus  for  the 
benefit  of  T.  J.  Eingle,  at  the  price  of  twenty 
two  dollars  ft  24  cents,  I  do  this  day  convey 
to  the  heirs  of  T.  J.  Engle,  deceased,  all  of  the 
right  and  title  to  the  said  tract  of  land  that 
passed  to  T.  J.  Engle  by  virtue  of  the  purchase 
made  under  the  sale,"  etc. 

At  the  time  of  the  making  of  this  deed  by 
the  former  sheriff  T.  J.  Engle  had  been  dead 
for  some  five  or  six  years.  After  the  making 
of  the  sherUTs  deed,  which  was  immediately 
recorded.  It  is  claimed  that  the  lands  of 
Thomas  J.  Engle  were  divided  among  his 
heirs  by  a  proceeding  for  that  purpose  had 
In  the  county  court  of  Jackson  county,  and 
the  100  acres  in  controversy  here  was  allotted 
and  deeded  to  the  father  of  plaintiffs  as  one 
of  the  heirs  of  Thomas  J.  Engle. 

Although  not  necessary  for  the  determina- 


tioa  of  tills  ease,  It  ml^t  b6  proper  to  say 
that  defendants  claim  title  througli  a  deed 
executed  by  virtue  of  the  execution  sale  by  a 
subsequent  sheriff  of  Ja(^s(m  County  to  X.  J. 
Faubus,  who  sold  the  land  to  a  man  by  the 
name  of  West,  from  whom  there  is  a  regular 
chain  of  title  to  the  appellees.  Furthermore, 
after  the  suit  was  filed,  appellees  obtained 
quitclaim  deeds  from  all  of  the  heirs  of 
John  Reece,  and  by  amended  answer  relied 
upon  such  deeds.  But  it  Is  not  necessary, 
as  stated,  for  as  to  pass  upon  the  validity 
of  the  title  of  appellees  if  appellants  lutve 
failed  to  show  title  in  themselves. 

There  is  no  evidence  to  be  found  anywbere 
In  the  record  showing  that  I.  J.  Faubus,  who 
was  the  Jury  fund  commissioner  for  Jackson 
county,  purchased  the  laud  "for  the  benefit 
of  T.  J.  Engle,"  as  recited  In  the  deed  from 
Ex-Sherlff  Wood,  save  and  except  that  recita- 
tion, and  it  plainly  refutes  the  record  wbidi 
Wood  made  and  attempted  to  make  at  the 
time  of  the  sale.  The  question  then  is  aqoare- 
ly  presented  whether  the  recitation  he  makes 
In  the  deed  to  the  heirs  of  Thomas  J.  Engle 
is  evidence  of  the  fact  therein  stated. 

[4]  Before  entering  upon  the  dlscu8si<Mi  of 
the  question  it  will  be  necessary  to  notice  the 
contention  of  appellants  that,  Inasmuch  as 
the  ex-sheriff  was  performing  official  duties 
when  he  executed  the  deed,  no  fact  stated  by 
him  in  the  deed  can  be  called  in  qnestloi  ex- 
cept upon  a  direct  attack  for  fraud  or  mis- 
take on  the  part  of  the  officer  making  it,  as  is 
provided  by  section  3760  of  the  Kentucky 
Statutes.  We  are  clearly  of  the  opinion 
that  the  rule  stated  in  that  section  has  no 
application  to  the  situation  with  which  we 
are  dealing.  It  plainly  applies  to  the  state- 
ment of  facts  which  it  Is  necessary  under  the 
law  for  the  officer  to  state  as  constitotlng  his 
authority  for  making  the  statement  or  doing 
the  thing  in  which  the  statement  is  made.  It 
can  evidently  have  no  application  to  purely 
an  extraneous  statement  having  no  connec- 
tion with  the  performance  of  his  official 
duties.  By  way  of  illustration.  In  this  case 
the  statement  In  the  deed  as  to  the  levy  of 
the  execution  and  the  sale  under  it,  and  oth- 
er preceding  steps  required  by  the  sheriff 
and  which  were  necessary  in  order  to  effect 
the  sale,  may  be  conclusively  presumed  to 
have  been  Aoae  from  a  recitation  of  them 
made  in  the  deed.  To  state,  however,  that 
there  had  been  a  private  contract  or  agree- 
ment between  the  actual  and  reported  pur- 
chaser and  another,  without  any  evidence  in 
writing,  of  record  or  otherwise,  of  such  agree- 
ment or  contract,  is  the  statement  of  purely 
an  extraneous  fact,  and  one  to  which  the 
section  of  the  statute  supra  does  not  apply. 
The  case,  then.  Is  one  upon  the  same  plane 
as  If  the  recitation  was  made  in  a  deed  ex- 
ecuted by  a  private  Individual. 

[6]  The  rule  seems  to  be  universal  that 
recitations  In  deeds  bind  the  grantor  and  his 
privies  in  estate^  but  can  have  no  effect  npoa 
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Btrangerg.  After  reciting  the  role  as  to  the 
effect  of  the  redtatloa  upon  parties  and 
privleB,  the  author  of  Cyc,  In  volume  13,  p. 
U12,  says: 

"The  above  general  rule  Is  limited  in  its  op- 
eration to  the  persona  therein  specified,  and  It 
does  not  include  strangers  or  third  parties,  or 
those  not  claiming  under  the  deed." 

Many  autborittes  from  numeroos  states 
are  dted  in  support  of  the  text,  but  we  do 
not  deem  it  necessary  to  incorporate  them 
In  this  opinion.;  for  the  rule  has  received  the 
sanction  of  this  court  in  numerous  cases, 
some  of  which  are  Hite  v.  Shrader.  3  Litt 
444;  Smith  v.  Shackleford,  9  Dana,  462; 
Edwards  v.  BaUard,  14  B.  Mon.  288;  Whitp 
aker  v.  Garnett,  3  Bush.  402;  Goins  v.  Al- 
len, 4  Bush.  608;  Dennis  Bros.  v.  Strunk,  108 
S.  W.  057,  32  Ky.  Ijaw  Bep.  1230;  Carlisle 
v.  Carlisle,  9  Ky.  Op.  174.  An  excerpt  from 
some  of  tike  cases  only  will  suffice  to  show 
the  holding  of  this  court  upon  the  question 
under  consideration.  In  the  Hite  Case  It  is 
said: 

"The  conveyance  in  this  case  made  by  the 
executor  to  the  complainants  recites  that  it  was 
made  in  fulfillment  of  a  written  obligation  of  the 
testator;  and  if  the  obligation  had  been  prov- 
ed, it  would  have  been  sufficiently  shown  that 
the  deed  was  made  in  strict  comphance  with  the 
power  given  to  the  executor  by  the  will.  But, 
except  the  recital  contained  in  the  deed,  there  is 
no  evidence  of  the  obUgations;  and  the  law 
is  that  a  deed  reciting  another  deed  is  evidence 
of  the  recited  deed,  against  the  grantor  and  those 
claiming  under  himi,  out  is  not  evidence  against 
a  stranger." 

In  the  Whltaker  Case  the  rule  Is  thus 
stated: 

"As  said  t>y  this  court  In  Edwards  v.  Ballard, 
14  B.  Mon.  2S0,  statements  and  recitals  of  facts 
in  a  deed,  as  a  general  rule,  are  evidence  be- 
tween the  parties  to  it.  But  not  so  where 
third  parties  are  concerned,  and  the  fact  to  be 
established  affects  the  validity  of  the  title; 
that,  whilst  such  recitals  are  Dinding  on  par- 
ties and  privies,  yet,  as  a  general  rule,  such  re- 
citals cannot  be  used  as  evidence  against  stran- 
gers for  any  purpose." 

In  the  Dennis  Case,  npon  the  precise  pdnt 
under  consideration,  the  court  says: 

"Ordinarily  recitals  of  extraneous  facts  in  a 
deed  are  not  evidence  of  the  facts  stated  as 
against  strangers,  although  they  are  binding 
upon  the  parties  and  their  privies.  •  •  •  If 
George  Marlow  had  sold  the  land  to  vendors  of 
appellant,  and  a  controversy  had  come  up  be- 
tween appellants  and  apiwllees  as  to  the  owner- 
Bhip,  it  is  dear  that  the  recitals  would  not  be 
competent" 

In  the  Carlisle  Case  the  same  question  we 
have  here  was  presented.  The  recitation  in 
that  case  containing  the  fact  sought  to  be 
established  was  made  by  a  sheriff  in  bis  of- 
ficial capacity,  but  it  was  not  one  whicli  It 
was  bis  official  duty  to  make,  and  the  court 
beld  that  bis  recitation  of  the  extraneous 
fact  was  no  evidence  of  its  existence,  saying: 

"It  is  unqnestionably  true  that  when  it  is 
the  duty  of  a  public  officer  to  act,  and  to  make 
•  return  showing  what  he  did  in  the  perform- 
ance of  that  duty,  his  return  is  jprima  facie  evi- 
dence of  its  own  truth.  But  his  return  is  not 
evidence  of  any  other  fact,  and  does  not  prove 
that  he  had  authority  to  act." 


Were  the  rale  otherwise,  sheriffs,  or  suc- 
ceeding ones,  in  cases  like  this,  could,  by  a 
mere  statement  in  a  deed,  executed  in  many 
instances  long  after  the  original  transaction, 
divert  the  title  entirely  from  those  who  in 
law  would  DC  entitled  to  it,  and  there  would 
thus  be  placed  in  their  hands  an  opportunity 
for  the  perpetration  of  gross  and  most  dam- 
aging frauds. 

[8]  Moreover  In  their  very  nature  such 
statements  are  hearsay  only,  and  unless  there 
exists  some  valid  reason  why  the  salutary 
rule  forbidding  the  Introducttcm  of  hearsay 
evidence  sbonid  not  apply,  or  that  an  excep- 
tion to  it  sbonid  be  allowed,  such  evidence 
ought  to  be  discarded.  We  are  convinced 
that  no  such  reason  is  found  to  exist  here* 
The  doctrine  of  the  text-books  and  the  opin- 
ions from  this  court  supra  denying  efficacy  to 
such  recitations  as  against  strangers  is  a 
wholesome  one,  and  again  receives  our 
hearty  indorsement 

As  appellants  thus  fSalled  to  show  a  valid 
title  to  the  land  fn  their  remote  ancestor,  T. 
J.  Bngle,  the  cou.  c  properly  dismissed  the  pe- 
tition, and  the  Judgment  so  directing  is  af- 
firmed. 


FBBBBtlj  et  aL  ▼.  CHII<DRESS  et  aL 
(Court  of  Appeals  of  Kentucky.    Dec.  15,  1916.) 

1.  ACKNOWLEDOUBNT  «=9K— TTNACKNOWLEDO- 
ED   InSTBUMENT. 

A  writing,  in  the  form  of  a  deed,  by  which 
the  grantors  purported  to  convey  their  respec- 
tive interests  in  the  land,  but  which  contained 
no  certificate  of  acknowledgment,  being  duly 
signed  and  delivered,  was  effective  as  to  the 
grantees  and  those  claiming  under  them. 

[Ed.  Note— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  $g  22-42,  44;   Dec.  Die.  <8i=>5.1 

2.  aoknowledqment  ©=5 — deeds — lack  0» 
Cebtificate  of  Acknowledgment  —  Bond 
FOR  Title. 

A  purported  instrument  of  conveyance, 
which  could  not  operate  as  such  for  lack  of  a 
certificate  ot  acknowledgment,  could  be  given 
effect  as  a  contract  between  the  parties,  or  a 
bond  for  title,  and,  if  in  other  respects  valid, 
divested  the  grantors  of  all  eqaitable  title,  since 
bonds  for  tiue  are  not  required  to  be  acknowl- 
edged, and  are  enforceable. 

[Ed.  Note.— For  other  cases,  see  Acknewledg- 
ment,  Cent  Dig.  H  22rA2,  44;  Dec.  Dig.  «=» 
6.] 

3.  VENDOS  and  Pt'BCHASEB  «=s>231(3)  —  Ac- 
QTTisrriON  OF  TITI.J— Freedom  from  Trust. 

Where  parties  interested  in  land  executed  a 
purported  Instrument  of  conveyance  to  parties 
in  possession  which  could  not  operate  to  con- 
vey legal  title  because  lacking  a  certificate  «f 
acknowledgment,  and  the  grantees  recorded  the 
writing,  which  disclosed  no  trust  on  its  face, 
and  which  was  seen  by  the  buyer  from  the  gran- 
tees, such  buyer  took  the  grantees'  eqaitable  ti- 
tle under  tlio  instrinnent  free  from  the  impress 
of  any  equity  or  trust  existing  between  them  and 
the  grantors,  and  as  an  innocent  purchaser,  bo 
far  as  the  existence  of  any  such  trust  or  equity 
was  concerned. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |S  487,  616;  Dec.  Dig. 
«=>231(3).] 
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4.  Deeds  «3>20e— Dubebs  — Sutficienot  of 
Evidence. 

In  suit  to  qniet  title  and  set  aside  a  deed  aa 
procured  by  duress,  evidence  held  sufficient  to 
sustain  the  cliancellor's  finding  that  the  deed 
was  valid. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  I  614;    Dec  Dig.  «s>206.] 

5.  Deeds  «=364—Dixivebt— Acceptance. 

A  deed  must  not  only  be  delivered,  but  there 
should  be  some  kind  of  an  acceptance  of  the  con- 
veyance by  the  grantee,  under  ordinary  condi- 
tions. 

[Ed.  Note.— For  other  cases,  see  Deeda,  Cent 
Dig.  U  142,  148;  Dec.  Dig.  «=964.] 
8.  Deeds  «=374  —  Delivkbt  —  Aoceptakce — 

Estoppel  to  Dent. 
Where  a  deed  was  made  to  prior  grantees 
by  imperfect  conveyance,  not  for  their  benefit, 
but  to  perfect  their  prior  title,  which  they  had 
undertaken  to  convey  to  third  parties,  the  gran- 
/  tors  understanding  that  they  were  making  the 
conveyance  for  the  benefit  of  the  grantees'  ven- 
dees and  to  perfect  title,  the  grantors  were  es- 
topped to  say  that  the  conveyance,  which  was  ac- 
cepted by  the  vendees  and  put  on  record,  was 
never  delivered  to  or  accepted  by  the  grantees. 

[Ed.  Note.— For  other  cases,  aee  Deeds,  Dee. 
Dig.  «=»74.] 

7.  Vendob    and    Pubchasib    «=3239(9)— Ca- 
pacity OF  Gbantob — Deed  —  Bona  Fide 

PUBCHASESS. 

A  purcliaser  for  value  and  his  vendees  who 
had  no  Icnowledge-  of  any  incompetency  or  im- 
becility of  a  grantor  whan  he  signed  the  con- 
veyance to  their  vendors,  or  at  any  other  time, 
were  not  affected  therebv,  since  the  contract  oc 
one  of  unsound  mind  who  has  not  been  so  ad- 
judged is  not  void,  but  only  voidable,  and  will 
not  be  set  aaids  as  to  a  bona  fids  purchiaser  with- 
out notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  &  Pur- 
chaser, Cent.  Dig.  {  595;  Dec.  Dig.  «ss>239(9).] 

8.  Adveb^  PossEsaiON  «=>63(2)  —  Hostile 

HOLDINO. 

The  fact  that  a  person  continued  to  occupy, 
with  her  brother  and  son,  certain  land  after 
signing  a  conveyance  whereby  she  divested  her- 
self in  their  favor  of  all  her  equitable  interest 
in  the  property,  could  not  be  treated  aa  a  hostile 
holding  by  her  against  them. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {§  333-335,  341,  342;  Dec 
Dig.  «=»63{2).] 

Appeal  from  Clrcolt  Court,  Pike  County. 

Action  by  Sarah  A.  Ferrell  and  others 
against  A.  W.  Childress  and  others,  where- 
in Ellas  Sanson  and  others  petitioned  to  be 
made  parties.  The  action  was  consolidated 
with  uuotlier  brought  by  plaintiffs  Ferrell, 
Sanson,  and  others,  and  from  a  Judgment  for 
defendants,  plaintiffs  appeal.  Judgment  af- 
firmed. 

Sam  O.  Stowera,  F.  W.  Stowers,  and 
Horatio  S.  Howard,  all  of  Plkevllle,  for  ap- 
pellanta  J.  S.  Cllne  and  Staton  &  Plnson, 
all  of  Plkevllle,  for  appellees. 

TURNER,  J.  In  February,  1891,  John 
Sanson  died  intestate,  a  resident  of  Pike 
county,  Ky.,  leaving  surviving  bim  his  wife, 
Perlina,  and  seven  children,  to  wit,  Sarah 
Ferrell,  Ellas  Sanson,  John  C.  Sanson,  Nancy 
Hurley,  Anthony  Sanson,  Causby  Blanken- 
ship,  and  S.  K.  Sanson.  There  lived  with  the 
testator  at  the  time  of  bis  death,  and  for 


some  years  before,  bis  grandson,  Tom  San- 
son, the  son  of  Nancy  Hurley. 

At  the  time  of  bis  death  the  decedoit  was 
the  occupant  of  a  tract  of  land  of  several 
hundred  acres  Involved  In  tbls  lltigatloD. 
His  widow,  Perlina,  survived  him  some  tbree 
or  four  years,  and  continued  to  live  on  the 
lands  until  her  death,  and  the  grandson,  Tom 
Sanson,  together  with  bis  mother,  Nancy 
Hurley,  also  lived  thereon.  Some  time  aft- 
er the  death  of  John  Sanson,  and  during  the 
life  of  the  widow,  F.  K.  Sanson  also  moved 
on  the  lands  with  the  consent  of  the  widow. 

On  the  first  of  June,  1895,  after  the  death 
of  the  widow,  all  of  the  children  of  John 
Sanson,  except  Sarah  Ferrell,  executed  a 
writing  in  the  form  of  a  deed,  by  which.  *%! 
consideration  of  |120  iMild  John  Sanson  in 
bis  lifetime  many  years  ago,"  they  conveyed 
their  respective  interests  to  F.  EC  Sanson, 
one  of  the  sons  of  John  Sanson,  deceased,  and 
Tom  Sanson,  the  grandson.  This  writing,  al- 
though In  the  form  of  a  deed,  contains  no 
certificate  of  acknowledgment,  but,  notwith- 
standing this,  was  in  January,  1899,  put  to 
record  In  the  Pike  county  clerk's  office.  In 
1902  F.  K.  and  Tom  Sanson  conveyed  the 
whole  tract  of  land  to  J.  W.  Peters,  and  he 
shortly  thereafter  conveyed  an  undivided  one- 
half  Interest  therein  to  the  iq^p^ee  Childress, 
and  subsequently  the  other  appellees  became, 
through  Peters,  the  ownera  of  various  inter- 
ests therein. 

In  1909  tbls  action  was  brought  by  Mrs. 
Ferrell,  praying  to  be  adjudged  the  owner  of 
one-seventh  undivided  Interest  as  the  heir  at 
law  of  her  father,  John  Sanson.  Daring  the 
progress  of  this  suit  Ellas  and  John  C.  San- 
son, Nancy  Hurley,  and  Causby  Blankensblp 
filed  their  petition  to  be  made  parties,  and 
likewise  asserted  against  the  defendants  their 
interests  in  the  tract  of  land.  F.  K.  Sanson, 
one  of  the  sons  and  heirs  at  law,  asserted  no 
interest  because  be  parted  with  all  bis  in- 
terest in  the  deed  to  Peters,  and  Anthony 
Sanson  asserted  no  Interest  because  he  was 
at  the  time  claiming  In  another  action  the 
whole  of  his  Interest  in  his  father's  estate 
out  of  another  tract  of  land. 

The  defendants  claimed  title  as  against 
all  of  the  heirs  of  John  Sanson,  except  Sarah 
Ferrell,  under  the  writing  of  June  1,  18K; 
and  as  against  Sar^  Ferrell  they  aaswted 
title  because,  as  they  claimed,  the  writing  of 
June  1,  1895,  was  only  made  to  perfect  the 
title  of  F,  K.  and  Tom  Sanson  under  a  verbal 
sale  made  to  them  by  John  Sanson  about  the 
year  1884  or  1885,  some  years  before  his  death, 
and  that  they,  as  claimed,  had  been  put  In 
possession  by  John  Sanson  of  their  respective 
portions  of  the  land  so  sold  by  him  at  that 
time,  and  bad  had  the  actual  adverse  posses- 
sion thereof  since. 

On  the  other  band,  it  Is  claimed  by  the 
appellants  that  there  was  no  such  sale  by 
John  Sanson  to  F.  K.  and  Tom  Sanson,  and 
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tbat  tbe  writing  of  Jane  1, 1895,  was  execnt> 
ed  by  the  parties  tiiexeto  to  enable  F.  E.  San- 
son and  Tom  Sanson  to  more  effectually  de- 
fend a  contemplated  lawsuit  whicb  was 
threatened  against  them  by  one  Wilder  to 
recover  tbe  whole  of  the  tract  of  land,  and 
that  at  the  time  the  writing  was  executed 
it  was  understood  and  agreed  between  the 
parties  that 'after  the  threatened  litigation  F, 
K.  and  Tom  Sanson  would  reconvey  to  the 
parties  their  Interests  If  they  succeeded  in 
holding  the  land. 

Pending  this  litigation  John  Ferrell,  the 
son  of  Sarah  FerreU  in  1911  was  Indicted, 
charged  with  murder,  and  the  appellee  Cllne, 
who  was  one  of  the  defendants  in  this  action 
claiming  an  interest  In  the  land  through 
Peters,  became  one  of  tbe  attorneys  of  John 
FerreU.  Before  tbe  trial  of  John  Ferrell 
Cllne  went  to  the  neighborhood  where  most 
of  the  appellants  lived,  and  there,  with  the 
assistance  of  B.  M.  Ferrell,  another  son  of 
Sarah  Ferrell,  and  brother  of  John  Ferrell, 
he  effected  a  ctxapromlse  of  this  suit  with 
Mrs.  Ferrell,  her  husband  and  son  being  pres- 
ent at  the  time,  whereby  he  agreed  to  pay 
her  $150  to  execute  a  conveyance  of  her 
Interest  In  the  land,  $50  of  which  was  paid 
In  cash,  and  the  other  $100  of  which  he  ac- 
cepted as  a  fee  to  defend  John  FerreU. 
Thereupon  Mrs.  FerreU  and  her  husband  ex- 
ecuted a  deed  conveying  to  F,  K.  and  Tom 
Sanson  her  Interest  in  the  lands  In  contro- 
versy, and  this  deed  was  also  executed  by 
eadi  of  the  appellants. 

John  FerreU  was  convicted  in  1911  and 
sentenced  to  the  penitentiary  for  life,  and 
thereafter  Mrs.  FerreU  and  the  other  appel- 
lants, who  had  Joined  in  the  last  deed  to  F. 
K.  and  Tom  Sanson,  brought  a  separate  ac- 
tion during  the  pendeni^  of  the  original  ac- 
tion wherein  they  sought  to  have  set  aside 
the  deed  so  made  in  1911  to  F.  K.  and  Tom 
Sanson,  which  deed,  of  course,  inured  to  the 
benefit  of  and  perfected  the  title  of  the  ven- 
dees of  F,  K.  and  Tom  Sanson  if  vaUd.  This 
last  suit  was  consoUdated  with  the  original 
suit,  and  upon  a  final  hearing  the  court  dis- 
missed all  of  the  actions  against  the  defend- 
ants and  quieted  their  tiUe  as  against  the 
heirs  at  law  of  John  Sanson,  and  from  that 
Judgment  this  appeal  is  prosecuted. 

For  tbe  appellant  Nancy  Hurley  It  is  al- 
leged that  at  tbe  time  of  the  execution  of 
both  of  the  Instruments  her  busband  was 
an  Imbecile,  and  had  not  snfllclent  mind  to 
comprehend  the  nature  of  bis  act  or  to 
understand  Its  effect,  and  that  tlierefore  his 
act  in  so  undertaking  to  Join  with  her  In 
a  conveyance  of  her  land  Vvas  tnvaUd  and 
void,  and,  being  so  invalid  and  void  as  to 
him,  was  InvaUd  and  void  as  to  her,  because 
under  the  statute  she  is  authorized  to  con- 
vey ber  real  estate  only  when  her  husband 
Joins  with  her.  It  Is  not  aUeged,  however, 
that  ber  husband  ever  had  at  any  time  been 


adjudged  to  be  of  unsound  mind  or  an  in- 
competent, but  the  evidence  does  tend  strong- 
ly to  substantiate  the  aUegatlon  that  he  was 
in  fact  an  incompetent 

The  only  questions  which  we  deem  it  nec- 
essary to  pass  upon  are:  (1)  What  effect 
shall  be  given  to  the  writing  of  June  1,  1S93, 
what  Interest,  if  any,  did  F.  K.  and  Thomas 
Sanson  take  thereunder,  and  what  interest, 
if  any,  did  the  vendees  of  F.  K.  and  Thom- 
as Sanson,  who  had  actual  knowledge  of 
this-  paper  and  its  contents,  but  had  no  ac- 
tual knowledge  of  the  circumstances  under 
which  it  was  executed,  or  of  the  aUeged  trust 
growing  ont  of  its  execution,  take?  (2)  Did 
Cllne  at  the  time  of  tbe  execution  of  the 
deeds  in  1911  overreach  or  impose  upon  the 
appellants  or  any  of  them  in  procuring  their 
execution,  or  were  they  under  such  duress 
because  of  the  situation  of  John  Ferrell  as 
to  enable  them  to  avoid  their  acts  in  execut- 
ing those  deeds?  (3)  Aamming  that  the 
husband  of  Nancy  Hurley  was  an  incompe- 
tent at  the  time  of  the  execution  of  the  pa- 
per in  1895,  what  effect  does  it  have  upon  the 
vendees  of  F.  K.  and  Thomas  Sanson,  to  whom 
this  knowledge  had  not  been  brought  home? 

[1,1]  Clearly  the  paper  of  June  1,  1896, 
liaving  no  officer's  certificate  of  acknowledg- 
ment, waa  not  therefore  a  recordable  instru- 
ment: and  the  ftict  that  it  was  recorded, 
when  it  should  not  have  been,  wlU  operate  as 
notice  to  no  one. 

Being,  however,  a  deed  in  ft>rm  and  ex- 
pression, and  duly  signed  and  delivered  by 
tbe  grantor,  and  accepted  by  the  grantee.  It 
was  effective  as  between  them,  and  those 
claiming  under  them,  to  pass  the  legal  title 
to  the  land.  Fltzhugh  v.  Groghan,  2  J.  J. 
Marsh.  433,  19  Am.  Dec  189;  Shoptaw  v. 
Rldgway,  60  8.  W.  723,  22  Ky.  Law  Rep. 
1495;  Robslon  v.  Gray,  97  S.  W.  347,  29  Ky. 
Law  Rep.  1297 ;  Burton- Whayne  Co.  v.  Farm- 
ers' &  Drovers'  Bank,  130  Ky.  393,  US  S.  W. 
445,  114  S.  W.  288;  Cain  v.  Gray,  146  Ky. 
402,  142  S.  W.  715;  1  C.  J.  p.  770;  Devlin  on 
Deeds,  i  465;  Tiffany's  Modem  Law  of  Real 
Property,  {  405.  Manifestly,  if  one  has  made 
an  Ineffectual  attempt  to  make  a  conveyance 
and  has  signed  an  Instrument  of  writing 
with  that  purpose,  but  his  effort  faUs  be- 
cause of  the  failure  of  an  official  to  make 
the  proper  certificate,  the  writing  signed  by 
him  is  not  void  for  aU  purposes.  It  is  nev- 
ertheless. If  in  other  respects  vaUd,  a  law- 
ful obligation,  and,  while  it  is  not  a  recorda- 
ble Instrument,  and  does  not  impute  notice  to 
strangers,  although  recorded,  it  is  good  as 
between  the  parties  and  those  having  actual 
notice  thereof. 

Contracts  for  tbe  conveyance  of  real  es- 
tate, or  what  we  commonly  caU  bonds  for 
Utie,  are  not  required  to  be  acknowledged  or 
even  signed  in  the  presence  of  officers;  yet 
tl:ey  are  vaUd  Instruments,  and  are  enforce- 
able In  the  courts.    We  therefore  conclude 
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tbat  the  paper  of  June  1,  1895,  wtaUe  not 
a  recordable  instrument,  nerertheless  it  pass- 
ed the  legal  title  to  the  property  therein  con- 
veyed, and  was  a  valid  contract  between  the 
parties,  which  was  and  is  enforceable.  It 
passed  the  legal  title  to  F.  K.  and  Thomas 
Sanson,  although  it  did  not  Impute  notice  to 
strangers.    See  cases  heretofore  cited. 

[S]  Peters  In  his  deposition  said  that,  when 
he  bought  the  land  from  F.  K.  and  Thomas 
Sanson,  be  relied  upon  the  record  and  npon 
the  fact  that  they  were  in  possession  of  it; 
and,  while  we  have  seen  that  the  fact  that 
thlB  instrument  was  improperly  recorded 
would  not  operate  as'  notice  to  any  one,  yet 
it  is  fair  to  assume  from  Peter's  evidence 
that  he  had  seen  this  instrument  on  the  rec- 
ord, and  had  actual  knowledge  of  its  exist- 
ence and  its  contents.  There  is.  nothing  in 
the  record  to  show,  nor  is  it  claimed  that 
Peters  had  any  knowledge  or  notice  of  any 
equity  or  trust  that  might  have  existed  be- 
cause of  any  arrangement  or  understanding 
betweoi  F.  K.  and  Thomas  Sanson  and  the 
heirs  of  John  Sanson  who  signed  that  paper. 
So  that  Peters,  .knowing  from  this  paper  that 
F,  K.  and  Thomas  Sanson,  had  the  equitable 
title  to  the  interests  of  the  Sanson  heirs  who 
signed  it,  and  knowing  that  they  were  In 
possession  of  the  land,  bought  It  from  them 
without  knowledge  of  any  sndi  trast  He 
knew  from  this  paper  that  its  only  infirmity 
was  that  it  lacked  an  acknowledgment  neo- 
essary  to  make  it  a  conveyance,  but  he  also 
knew  from  it  that,  while  it  did  not  convey 
the  legal  title,  it  did  pass  their  equitable  title, 
and  was  an  enforceable  instrument.  Unques- 
tionably he  took  their  title  free  from  the  im- 
press of  any  equity  or  trust  that  might  liave 
existed  as  between  the  original  parties,  and 
as  an  Umocent  purchaser  In  so  far  as  the 
existence  of  any  sudi  trust  pr  equity  is  con- 
cerned. 

Having  seen,  therefore,  that  the  Interest 
of  all  the  parties  who  signed  the  writing  of 
June  1,  1805,  passed  thereunder  to  Peters, 
It  only  remains  to  Inquire  whether  the  In- 
terest of  Mrs.  Ferreli  passed  under  the  deed 
made  by  her  to  F.  K.  and  Thomas  Sanson 
hiieil. 

At  the  time  that  deed  was  executed  her 
son  was  in  Jail  charged  with  murder.  Appel- 
lee Cline  was  a  party  to  this  suit,  and  had 
been  employed  as  an  attorney  to  represent 
John  Ferreli.  Mrs.  Ferreli  was  very  much 
exercised,  naturally,  abont  the  condition  of 
her  son,  and  CSlne,  being  a  party  to  this  suit, 
and  desiring,  of  course,  to  secure  his  fee  to 
defend  John  Ferreli,  naturally  went  to  see 
his  parenta  He  doubtless  had  the  double 
purpose  of  not  only  bringing  about  a  compro- 
mise of  this  action,  but  of  securing  his  fee, 
and,  the  parties  being  in  this  situation,  the 
husband  and  sun  of  Mrs.  Ferreli  being  pres- 
ent, after  the  whole  matter  was  discussed 
and  gone  over  thoroughly  by  them,  the  one 
being  actuated  by  the  commendable  purpose 
of  furnishing  every  possible  assistance  to 


her  son  who  was  in  tronble,  and  Uie  other 

being  actuated  by  the  double  purpose  of 
settling  this  litigation  and  securing  a  legiti- 
mate fee  for  the  service  which  he  expected 
to  render  John  Ferreli,  they  agreed  tbat  Mrs. 
Ferreli  and  her  husband  should  convey  her  ! 
Interest  In  the  lands  involved,  and  tbat  he 
should  pay  her  $150  for  such  conveyance, 
$50  of  which  was  to  be  paid  In  cash  and  ^100 
to  be  retained  by  him  as  a  fee  to  defend 
John  Ferreli. 

[4]  The  evidence  for  the  plaintiffs  on  this 
issue  tends  to  show  that  Cline  said  that  John 
Ferreli  had  a  very  serious  case,  and  that  be 
was  liable  to  be  hung  or  electrocuted,  bat 
that  if  Mrs.  Ferreli  would  make  this  deed  be 
would  see  that  he  was  acquitted  and  would 
send  him  home  shortly  after  court  On  the 
other  hand,  the  evidence  for  the  defendants 
by  Cline  as  well  as  by  two  or  three  dlsin- 
teres^ied  witnesses  Is  that  no  such  thing  oc- 
curred; that  he  only  told  them  that  be  vrould 
do  the  best  he  coold  for  Jdm  Ferreli  and 
represent  him  to  the  best  of  his  abiUty.  The 
evidence  for  the  plaintiffs  would  seem  to 
make  out  a  case  which  would  Justify  tba 
cancellation  of  that  deed;  yet  it  Is  so  con- 
flicting that,  giving  dne  weight  to  the  find-  | 
ing  of  the  cbancellcxr,  we  are  not  Inclined  to 
set  it  aside. 

[I,  •]  But'  It  U  Insisted  tor  the  appellants 
that  that  deed  whldi  was  made  to  F.  K.  and 
Thomas  Sanson  as  giantees  was  never  ac-  , 
cepted  by  them  or  either  of  them,  and  that 
therefore  it  was  of  no  effect  whatever.  Cer- 
tainly It  Is  necessary,  not  only  to  deliver  a 
conveyance,  but  that  thwe  should  be  an  ac- 
ceptance of  some  kind  by  the  grantee,  under 
ordinary  conditlona.  But  here  we  have  a 
deed  being  made  to  grantees,  not  for  their 
benefit,  but  to  perfect  a  title  whldi  they  had 
already  made  or  undertaken  to  convey  to  a 
third  party.  The  iMrties  grantor  In  that 
conveyance  understood  perfectly  that  they 
were  making  the  conveyance,  not  for  the 
benefit  of  F.  K.  and  niomas  Sanson,  but  for 
the  benefit  of  their  vendees  and  to  perfect  a 
title  which  F.  K.  and  Thomas  Sanson  had 
attempted  to  convey  to  them.  The  names  of 
F.  K.  and  Thomas  Sanson  were  used  as  ven- 
dees therein  as  a  matter  of  convenience,  and 
not  because  they  were  the  reel  parties  in 
Interest. 

Under  these  drcnmstances  we  think  that 
there  can  be  no  doubt  the  grantors,  wbo 
fully  understood  they  were  making  a  conve.T- 
ance  to  one  set  of  grantees  really  for  the 
benefit  of  their,  vendees,  would  be  estopped 
to  say  that  the  conveyance  was  never  de- 
livered to  or  accepted  by  the  grantees.  In 
fact,  the  real  grantees,  the  vendees  of  F.  K. 
and  Thomas  Sanson,  did  accept  the  deed  and 
had  the  same  put  on  record.  It  would  be  in 
aid  of  the  perpetration  of  a  fraud  to  permit 
these  nominal  grantees,  by  declining  to  ac- 
cept a  deed  made  to  them  for  the  baieflt  of 
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otherg,  to  defeat  tUe  purpose  of  the  real  par- 
ties in  interest 

[7]  There  is  no  Claim  that  Mtber  Peters 
or  any  of  his  vendees  had  any  knowledge 
whatsoever  of  any  alleged  Incompetency  or  im- 
becility of  Nancy  Hurley's  bosband  when  he 
slgrned  the  paper  of  Jone  1,  1895,  or  at  any 
other  time,  and  in  the  absence  of  such  knowl- 
edge they  cannot  be  affected  thereby.  The 
contract  of  one  of  unsonnd  mind  who  has 
not  been  so  adjudged  Is  not  void,  but  (Hily 
voidable,  and  will  not  be  set  aside  as  to  a 
bona  fide  purchaser  without  notice,  damp- 
bell  T.  Kerrlck,  142  Ky.  279,  184  S.  W.  186. 

[S]  The  fact  that  Nancy  Hnrley  continued 
to  occupy,  with  her  brother  and  son,  the  land 
in  question  after  signing  the  paper  of  June  1, 
1886,  whereby  she  divested  herself  in  their 
favor  of  aU  her  equitable  interest  in  the 
property,  cannot  be  treated  as  a  hostile  hold- 
ing by  her  against  them,  clearly  after  the  ex- 
ecution of  that  paper  her  holding  could  only 
have  been  amicable  as  to  them,  and  could 
not  therefore  inure  to  the  benefit  of  Mrs. 
Ferrell  in  her  claim  of  adverse  possession. 

Judgment  a£9rmed. 


CITT  or  OWENSBOBO  v.  EVANS. 
(Court  of  Appeals  of  Kentucky.    Dec.  16, 1916J 

1.  Food  «s9l9— Gbimihal  PBOSBOimoN— Sdt- 
FioxxNOT  or  Wabbart. 

Under  Cr.  Code  Prac.  |  27,  providing  that 
a  warrant  of  arrest  shall,  is  general  terms, 
name  or  describe  the  offense  charged  to  have 
been  committed,  state  the  county  m  which  it 
was  committed,  and  command  the  officer  to  ar- 
rest the  person  named  therein  and  bring  him  be- 
fore some  magistrate  In  the  countjr,  to  be  dealt 
with  according  to  law,  and  prescribing  a  form 
of  warrant,  a  warrant  issued  by  a  police  justice 
commandinig  any  police  officer  of  the  county  to 
summon  a  person  named  to  appear  in  a  police 
court  to  answer  the  charge  of  selling  milk  in  a 
city  without  a  permit  from  the  food  inspector, 
and  of  failing  to  have  his  cows  examined  by  a 
veterinarian,  wliich  named  the  offense  in  gen- 
eral terms,  without  reference  to  ordinance  vio- 
lated was  sufficient;  as  it  is  not  necessary  that 
the  offense  charged  in  a  warrant  be  described 
with  the  same  teclinical  strictness  that  is  re- 
quired in  an  indictment,  or  to  add  that  the  of- 
fense charged  is  contrary  to  a  particular  ordi- 
nance or  statute. 

pid.  Note.— For  other  cases,  see  Food,  Dec. 
Dig.  «s>10.] 

2.  Municipal     Cobfosationb     9=3592(3)  — 

OBDINANCB  —  PENAXTT  —  COKSIITUTIOMAI. 

Pbovisions. 
Const  i  168,  providing  that  no  municipal 
ordinance  snail  fix  a  penalty  at  less  than  tnat 
imposed  by  statute  for  the  same  offense,  was  not 
violated  by  an  ordinance  providing  tlmt  no  per- 
son should  sell  or  bring  into  a  dtj;  for  sale,  or 
offer  for  sale,  any  milk  or  cream  without  a  per- 
mit from  the  food  inspector,  and  requiring  a 
dairyman  to  have  his  cows  examined  By  a  vet- 
erinarian, under  a  penalty,  since  the  statute  im- 
posing a  lesser  penalty  cm  the  offense  of  know- 
mgly  selling  or  causing  to  be  sold  diluted,  adul- 
terated, or  sldmmed  milk,  with  intent  to  de- 
ft aud,  or  knowingly  selling  milk  from  a  diseased 
■Tiiir.nl,  or  from  HTiiTnau  fed  upon  brewer's 
grains,  or  using  any  deleterious  material  or 
milk  trom  animals  diseased  or  so  fed,  in  the 


manufacture  of  butter  or  cheese, 'delnes  a  dif- 
ferent offense. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  0«nt  Dig.  |  ISIS;  Dec.  Dig.  «=» 
692(3).]  -  .  .  M». 

5.  MuniClPAI,       COBPOBATIOnB       «8>112(1)  — 

Obdinanobs— TnuB  akd  Subjxcts— Con> 

STITOTIOKAL  PBOVISIORS. 

Const.  {  61,  providing  that  no  law  enacted 
by  the  General  Assembly  shall  relate  to  more 
than  one  subject  which  shall  be  expressed  in  the 
title,  has  no  application  to  dty  ordinances. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  258,  269;  Dec  Dig. 
«8=>112a).] 

4.  FpoD    «=3l  —  MVRICIPAI,    Rboulaxions  — 

Sauc  of  Milk. 
Under  the  charter  of  cities  of  the  third 
dass,  Ky.  St  |  8290,  subsecs.  16,  21,  confer- 
ring upon  the  common  council  the  power,  by 
ormnnnce,  to  make  all  police  regulations  to  pro- 
tect the  general  health,  comfort  convenience, 
and  safety,  and  to  provide  for  and  regulate  the 
inspection  of  milk,  etc.,  the  coundl  was  em- 
powered to  prescribe  by  ordinance,  Uie  stand- 
ard of  quality  of  milk  sold,  to  regulate  the  care 
and  feeding  of  milch  cows,  the  manner  of  han- 
dling and  conveying  the  milk,  and  the  means  and 
method  of  delivery,  etc. 

[Ed.  Note. — For  other  cases,  see  Food,  Cent 
Dig.  n  1,  2;   Dec  Dig.  ^^  ^ 

6.  Food  9s>1 — Obsirahce— Salb  of  Milk— 
Validity— Pbklimihaby  Oath. 

An  ordinance  regulating  the  sale  of  milk  and 
requiring  an  applicant  for  a  permit  to  sell  milk 
to  make  oath  that  he  had  bad  his  entire  herd 
of  cows  subjected  to  the  tuberculin  test  by  a 
graduated  veterinarian  approved  by  the  city, 
to  state  the  liead  found  to  be  free  from  tuber- 
culosis, ard  that  those  reacting  under  the  test 
were  isolated  or  kiUed,  and  that  he  would  con- 
tinue his  dairy  business  in  accordance  with  the 
laws  of  the  state  and  the  ordinances  of  the  city, 
and  would  permit  any  dty  officer  to  enter  upon 
his  premises  at  any  time  to  inspect  his  dairy, 
and  his  methods  of  handling  milk,  etc.,  and 
would  permit  his  products  to  be  tested  at  any 
time  by  the  dty,  in  view  of  the  opportunities 
for  fraud  and  imposition  in  the  sale  of  milk,  and 
of  the  necessity  of  great  precaution  on  the  part 
of  munidpal  authorities  to  secure  milk  that  is 
wholesome  and  dean,  was  not  so  unreasonable, 
oppressive,  and  burdensome  as  to  render  it  in- 
valid. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
DiV  «  1,  2;   Dec  Dig.  «=>l.i 

8.  Pood  «=9l— Salk  of  Milx— Obdiranob— 

Validity. 
The  provision  of  a  dty  ordinance  regulating 
the  sale  of  milk,  that  persons  offering  milk  for 
sale  should  thoroughly  wash  and  wipe  their 
hands  and  the  cow's  udder  before  beginning  to 
milk,  and  should  not  use  pails,  cans,  etc.,  un- 
til they  had  been  thoroughly  washed  with  hot 
water  and  soap,  and  afterwards  sterilized  with 
boiling  water  or  steam,  and  that  the  dairymen 
should  cover  thdr  pails,  cans,  etc,  with  sterilized 
absorbent  cotton  between  two  layers  of  ster- 
ilized gauze  through  which  the  milking  shall  be 
done,  and  that  dairymen  shall  refrain  from 
millung  or  handling  milk  when  in  themselves, 
or  their  families,  there  should  be  even  a  suspi- 
don  of  any  contagious  or  infectious  disease, 
such  as  smallpox,  tuberculosis,  typhoid,  etc, 
construed  as  if  the  word  "reasonable"  were  in- 
serted before  the  word  "suspidon,"  was  not  a 
flagrant  attempt  to  interfere  with  the  individual 
rights  of  the  citizen  jn  the  conduct  of  his  lawful 
business,  or  unreasonable  or  oppressive. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  H  1,  2;  Dec  Dig.  «3»1.] 
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7.  MunioiFiii.  CoBPOSATiONB  «=>€3(2)— Mn^ 
—Standard  —  Reasonableness  —  Judi- 
oiai,  sufxbtibion. 

Where  an  ordinance  of  a  city,  baving  power 
to  prescribe  the  standard  of  quality  of  miu:  sold 
therein,  provided  that  mUk  must  not  contain 
over  300,000  bacteria  per  cubic  centimeter,  or 
any  pathogenic  bacteria  of  any  kind,  the  Court 
of  Appeals,  on  appeal,  without  clear  and  con- 
vincing evidence  tending  to  show  that  it  was 
practically  impossible  for  a  dairyman  to  famish 
milk  of  that  standard,  could  not  invade  the 
municipality's  province  and  hold  that  the  stand- 
ard so  prescribed  was  unreasonable. 

[Ed.  Note,— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1S6,  1378 ;  Dec.  Dig. 
«=»63(2).] 

8.  Food  «s>1— Saix  of  Mii£— Obdinancs— 
Reason  AB  lbness. 

A  provision  in  an  ordinance  regulating  the 
sale  of  milk  that  deliverv  wagons  shall  be  fur- 
nished with  covers  and  snail  be  neat  and  clean, 
and  that  the  interior  thereof  shall  be  scrubbed 
with  soap  and  water  at  least  twice  a  week,  and 
that  the  wagons  shall  be  kept  neatly  jpainted,  as 
to  the  particular  requirement  of  painting.  Was 
not  so  arbitrary  as  to  make  the  ordinance  an  im- 
proper exercise  of  the  police  power. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  81  1,  2 ;   Dec.  Dig.  <8=>1.J 

Appeal  from  Clrcait  Court,  Daviess  Cotmty. 

C.  O.  Evans  was  arrested  on  a  warrant 
Issned  by  the  police  court  of  the  city  of 
Owensboro,  charging  the  offense  of  selling 
milk  in  that  dty  without  a  permit  from  the 
food  Inspector,  and  falling  to  have  his  cows 
examined  by  a  veterinarian.  From  a  Judg- 
ment of  tbe  circuit  court  affirming  a  Judg- 
ment of  the  police  court  sustaining  a  demur- 
rer to  the  warrant  and  dismissing  the  prosecu- 
tion, the  dty  appeals.  Reversed,  and  cause 
remanded. 

Tanner  W.  Jett,  of  Owensboro,  for  appel- 
lant. W.  T.  Ellis,  of  Owensboro,  for  appel- 
lee. 

OliAY,  C.  O.  O.  Evans,  a  dairyman,  was 
arrested  on  a  warrant  Issued  by  the  police 
court  of  the  dty  of  Owensboro,  charging  him 
with  the  offense  of  selling  milk  in  that  dty 
without  a  permit  from  the  food  Inspector, 
and  failing  to  have  his  cows  examined  by  a 
veterinarian.  On  the  bearing  in  the  police 
court  a  certified  copj  of  the  ordinance  under 
which  the  warrant  was  issued  was  filed.  De- 
fendant's demurrer  to  the  warrant  was  sus- 
tained and  the  prosecution  dismissed.  An 
appeal  to  the  circuit  court  resulted  in  the 
same  ruling.    The  dty  appeals. 

The  warrant  is  as  follows: 

"City  of  Owensboro,  to  the  Marshal,  or  Any 
Policeman,  or  to  Any  Police  0£Bcer  of  Daviess 
County,  Ky.;  You  are  hereby  commanded  to 
summons  C.  O.  Evans,  to  appear  in  the  Owens- 
boro police  court  on  the  8th  day  of  June,  1915, 
at  8  o'clock  a.  m.  to  answer  the  charge  of  sell- 
ing milk  in  dty  of  Owensboro  without  a  permit 
from  the  food  inspector,  and  failing  to  have  his 
cows  examined  by  a  veterinarian,  in  said  city  on 

or  about  the day  of  June,  1915,  and  have 

then  and  there  this  writ  with  due  return  up- 
on it.  Given  under  my  hand  this  8th  day  of 
June,  191S.    Information  by  Dr.  HarL 

"YeweU  Haskins,  P.  J.  O." 


The  ordinance  on  whldi  the  prosecution  is 
based  is  as  follows: 

"An  ordinance  regulating  the  production,  care, 
sale  and  distribution  of  milk  and  milk  prod- 
ucts. 

"Be  it  ordained  by  the  common  eonncO  of  the 
dtv  of  Owensboro: 

Section  1.  That  this  ordinance  is  supplemen- 
tal to  'An  ordinance  regulating  die  sale  of  milk' 
adopted  and  approved  by  the  common  couiuril  of 
the  dty  of  Owensboro,  June  ,7, 1906. 

"Sec.  2.  That  in  'an  wdin'ance  regulating  the 
sale  of  milk,'  where  the  words  "health  officer' 
occur,  the  words  'food  inspector*  shall  be  sub- 
stituted. 

"ijec  3.  That  no  person  shall  sell,  bring  in- 
to the  dty  of  Owensboro  tor  sale,  or  shall  of- 
fer for  sale  or  for  human  consumption  any 
milk  or  cream  without  a  permit  from  the 
food  inspector ;  no  fee  shall  be  charged  for  said 
permit  whidi  shall  be  issued  to  any  person  in 
such  business  who  shall  first  file  the  following 
affidavit  with   the  food   inspector: 

"  'I,  ,  do  solemnly  swear  that  I  am  the 

owner    (or    manager)    of   a   daii7    dtnated    at 

,  and  desire  to  engage  in  ue  business  of 

selling  milk,  butter,  and  milk  food  products  to 
the  inhabitants  of  the  dty  of  Owensboro; 
that  at  the  time  I  had  the  examination,  here- 
inafter  referred    to,   made,   I   had  head 

of  cows  in  my  dairy  herd ;   that  from  ———  to 

,  19—.  I  had  said  entire  herd  examined 

with  the  tuberculin  test  by  Dr.  ,  a  grad- 
uated   veterinarian    approved    by   the    dty    of 

Owensboro;    and  that  head  were  found 

to  be  free  from  tuberculosis  or  other  disease, 

and   that  reacted   under  the  tuberculin 

test;  and  that  I  immediatdy  caused  all  of 
these  found  so  suffering  to  be  tagged  T.  B.  in 
left  ear,  and  at  once  eliminated  tiiem  from  my 
herd  and  isolated,  or  killed  them. 

"  'I  promise,  if  granted  the  permit  applied  for, 
to,  in  so  far  as  possible,  conduct  my  dairy  and 
said  business  in  compliance  with  the  laws  of 
the  state  of  Kentucky,  and  the  ordinances  of 
the  city  of  Owensboro,  and  I  agree  that  any 
officer  or  authorized  agent  of  the  city  of  Owens- 
boro may  at  any  time  enter  upon  my  premises, 
whether  inside  or  outside  of  the  corporate 
limits,  and  inspect  my  said  dairy  and  cattle, 
method  of  handling  the  milk,  etc,  and  may  re- 
quire any  person  in  charge  of' any  of  my  wag- 
ons delivering  milk,  buttermilk,  cream,  butter 
or  milk  food  products  to  be  tested  by  said  city. 

"  'I  further  understand  and  agree  that  tihe 
permit  herein  applied  for  may  be  revoked  tot 
any  violation  of,  or  failure  to  comply  with  the 
laws  of  the  state  of  Kentucky,  or  the  dty  ordi- 
nances governing,  and  with  this  nnderatanding 
I  hereby  apply  to  the  food  inspector  of  the 
dty  of  Owensboro  for  permission  to  engage  in 
the  business  of  supplying  the  inhabitants  of 
the  dty  of  Owensboro  with  ndlk,  cream,  botta 
and  milk  food  products. 

"  'Sworn   to   and   subscribed  before   me   ttiis 

day  of ,  19—. 

" ,  N.   P.* 

"Sec.  4.  If  dairymen  or  other  persons  offer- 
ing milk  for  sale  use  tickets  as  representations 
of  value,  these  tickets  must  be  in  coupon  form 
and  must  be  destroyed  after  once  using. 

"Sec.  S.  The  milkers  must  thorou^ly  wash 
and  wipe  their  hands  and  the  cow's  nddeiB  be- 
fore they  begin  milking.  They  must  not  oae 
pails,  cans,  etc,  unless  they  nave  been  thor- 
oughly washed  in  hot  water  and  soap  and  aft- 
erwards sterilized  with  boiling  water  or  steam 
and  shall  cover  their  pails,  cans,  etc.,  with 
sterilised  absorbent  cotton  between  two  layers 
of  sterilised  gauze  throuj^  which  the  miini»y 
shall  be  done.  Care  must  be  taken  that  the 
seams  of  the  vessels  are  thoroughly  deaned 
with  a  brush.    They  must  refrain  from  milUnj 
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or  handling  milk  In  AVf  way  when  in  them- 
aelves  or  families  there  is  even  a  suspicion  of 
any  contagious  or  infections  disease,  such  as 
smallpox,  scarlet  fever,  diphtheria,  typhoid, 
tuberculosis,  or  the  like. 

"Sea  6.  Immediately  after  milUnc  the  milk 
shall  be  removed  from  the  stable  into  a  milk 
room,  screened  from  flies  and  from  other  in- 
sects, aerated  and  cooled  to  at  least  60  degrees 
F.  temperature  and  put  into  perfectly  clean 
and  sterile  bottles  or  can&  Daimnen  who  use 
both  bottles  and  cans  in  delivering  milk  shall 
not  fill  bottles  while  on  their  delivery  route. 
No  person  or  corporation  shall  offer  for  sale 
or  keep  for  sale  any  .milk  or  cream  drawn  from 
any  cow  within  fifteen  days  before  or  one  week 
after  parturition  of  such  cow. 

"Sec.  7.  The  milk  house  or  milk  room,  cess- 
pool or  vault  must  be  provided  with  a  tight 
Boor,  either  concrete  or  wood,  laid  so  as  to  pro- 
vide draiuage.  It  most  be  kept  clean  at  all 
times  and  free  from  any  odors. 

"Sec.  8.  Milk  must  not  contain  over  800,000 
bacteria  per  cubic  centimeter. 

"See.  9.  Milk  must  not  contain  any  patliogen- 
ic  iMKteria  of  any  kind. 

"Sec.  10.  That  each  dairy  wagon  used  in  the 
delivery  of  milk  shall  have  the  name  of  the 
owner  or  proprietor  and  the  number  of  the 
I)ermlt  under  which  the  business  is  conducted 
painted  thereon  in  prominent  letters.  All  such 
wagons  shall  be  provided  with  coven  and  afaall 
be  neat  and  clean;  the  interior  of  such  wagons 
being  Bcrubbed  with  soap  and  water  at  least 
twice  per  week,  nie  wagons  shaU  be  kept 
neatly  painted.  No  vegetables  or  waste  prod- 
ucts shall  at  any  time  be  hauled  in  any  wagon 
need  in  the  traiuportation  of  m&k. 

"Sec.  11.  That  no  milk  shall  be  ddivered  to 
customers  or  any  milk  depot  at  a  temperature 
higher  Uian  80  degrees  F. 

^ec.  12.  No  milk  shall  be  strained  in  a  bam 
or  any  other  place  where  it  will  be  liable  to 
become  contaminated,  and  every  dairy  sliall  be 
equipped  with  an  aerator  of  an  approved  type 
over  which  milk  shall  be  poured,  as  it  is  strain- 
ed, said  aerator  to  be  filled  with  cold  water  or 
ice. 

"Sec.  18.  That  any  pexeon  who  violates  any 
of  the  provisions  of  the  ordinance  shall  be 
guilty  of  a  misdemeanor,  and  upon  convictim 
Mall  be  pnniAed  by  a  fine  of  not  less  than  $10 
nor  more  than  $50;  for  the  second  offense  by 
fine  of  not  less  than  $25  nor  more  than  $100 ; 
for  tile  third  offense  by  a  fine  of  not  less  than 
$50  Dor  more  than  $100,  and  for  each  subse- 
quent offense  after  the  third  offense  by  a  fine 
«f  not  less  than  $100. 

"Sec.  14.  Any  person  who  offers  for  sale  in 
the  city  of  Owensboro  for  human  consumption 
any  milk  or  cream  or  milk  products,  whether  a 
reodent  or  nonresident,  shall  furnish  a  sam- 
ple of  such  milk  to  the  food  inspector  who  may 
request  the  same  for  the  purpose  of  examina- 
tion or  analysis  and  sndi  person  who  so  offers 
for  sale  milk,  or  cream  or  milk  products  for 
human  consumption  in  the  city  of  Owensboro, 
shall  permit  food  inspector  of  said  city  to 
visit  his  premises  and  inspect  his  cows,  milk, 
▼essels,  stables,  milk  room,  wagons  used  for 
conveying  said  milk,  and  shall  permit  such  food 
inspector  to  make  all  necessary  inspection  of 
all  articles,  appliances  and  property  used  in 
and  abont  the  keeiring  of  sud  cows  and  the 
handling  of  said  milk. 

"Sec.  16.  In  case  the  mayor  and  common 
council  fail  to  appoint  a  food  inspector,  then 
tiie  city  physician  designated  by  the  mayor 
shall  perform  the  duties  of  this  ordinance,  and 
for  which  extra  services  he  shall  be  paid  a  rea- 
sonable compensation  to  be  agreed  upon  be- 
tween him  and  the  common  council  or  which 
may  hereafter  be  fixed  by  ordinance. 

"Sec  18.  All  ordinances  and  parti  of  ordi- 
aances  in  conflict  herewith  are  hereby  repealed. 


"Sea  17.  This  mdinaoee  dkall  take  effect  and 
be  in  fun  force  and  effect  80  days  after  the  date 
of  its  flnal  passage." 

[1]  1.  The  defendant  takes  the  position 
that  the  Judgment  of  the  court  below  was 
correct,  becanse  the  warrant  failed  to  state 
a  public  offense.  In  this  connection  It  is 
argued  that  the  warrant  does  not  charge  de- 
fendant with  selilng  impure  or  adulterated 
milk,  or  with  having  sold  milk  In  violation 
of  any  oidisanoe  of  the  city  or  statute  of 
the  state.  Nor  does  It  charge  that  it  la  un- 
lawful to  sell  milk  In  the  dty  of  Owensboro 
without  a  permit  from  the  food  inspector, 
or  that  there  was  any  ordQjiance  in  that 
dty  requiring  those  who  sold  milk  therein 
to  have  their  cows  examined  by  a  veterinari-  . 
an.  Section  27  of  the  Orimlnal  Code  of  Prao- 
tioe  provides  that  a  warrant  of  arrest  shall, 
in  general  terms,  name  or  describe  the  of- 
fense charged  to  have  been  committed,  state 
the  county  in  which  it  was  committed,  and 
command  the  officer  to  whom  It  is  directed 
to  arrest  the  person  named  therein  as  the 
offender,  and  bring  him  before  some  magis- 
trate of  the  county  in  which  the  offense  was 
committed,  to  be  dealt  with  aooordlug  to 
law.  It  further  provides  that  the  warrant 
may  be  substantially  in  the  following  form, 
varying  the  terms  to  suit  the  case: 

"The  commonwealth  of  Eentuckv,  to  Any 
Sheriff,  Constable,  Coroner,  Jailer,  Marshal  or 
Policeman  of  the  State  of  Kentucky:  It  ai>- 
PMtring  tliat  there  are  reasonable  grounds  for 
believing  that  A.B.  has  committed  the  offense 
of  larceny  in  the  county  of  Franklin,  you  are 
therefore  commanded  forthwith  to  arrest  A.  B., 
and  bring  him  before  some  magistrate  of  Frank- 
lin county,  to  be  dealt  with  according  to- law. 

"Justice  of  the  Peace  for  Franklin  County." 

In  construing  this  section  it  has  frequent- 
ly been  held  that  the  offense  charged  in  a 
warrant  need  not  be  described  with  the  same 
technical  strictness  that  is  required  in  an  In- 
dictment All  that  is  ordinarily  necessary 
is  to  follow  the  form  prescribed  by  the  Code 
and  merely  name  the  offense  charged.  It  is 
not  necessary  to  add  that  the  offense  charged 
is  contrary  to  a  particular  ordinance  or  stat- 
ute. Delk  V.  Commonwealth,  166  Ky.  39,  178 
S.  W.  1129,  L.  K.  A.  1916B,  U17;  Drlscoll  v. 
Commonwealth,  93  Ky.  393,  20  S.  W.  431,  14 
Ky.  Law  Rep.  376;  Commonwealth  ▼.  Leak, 
116  Ky.  640,  76  S.  W.  3CS,  25  Ky.  Law  Rep. 
761. 

Here  the  warrant  names  the  offense  in 
general  terms  and  is  therefore  sufficient,  pro- 
vided the  ordinance  denotmdng  the  offense  Is 
itself  valid,  a  question  which  we  shall  here- 
after consider. 

[2]  2.  One  of  the  grounds  on  which  the 
ordinance  is  assailed  is  that  It  violates  sec- 
tion 168  of  the  Constitution,  providing  that: 

"No  municipal  ordinance  shall  fix  a  penalty 
for  violation  thereof  at  less  than  that  Imposed 
by  statute  for  the  same  offense." 

The  statute  on  the  subject  is  as  follows: 
"Whoever  shall  knowingly  sell,  or  cause  to  be 
s«dd,  to  any  person  in  this  state,  milk  diluted 
with  water,  or  in  any  way  adulterated,  ot  nUlk 
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firom  which  any  crMim  haa  been  taken,  or  aell 
milk  commonly  known  aa  'akimmed  milk,'  with 
intent  to  defraud,  or  shall  knowingly  oell  any 
milk,  the  product  of  a  diseased  animal,  or  from 
animals  fed  upon  'still  slop,'  "brewer's  slop,'  or 
'brewer's  grains,'  or  shall  knowingly  use  any 
poisonous  or  deleterious  material  or  milk  from 
animals  diseased  or  fed  as  aforesaid,  in  the 
manufacture  of  butter  or  cheese,  shall  be  fined 
in  any  sum  not  less  than  twenty-five  nor  more 
than  two  htmdred  dollars." 

The  ordinance  Ih  question  proyldes: 
"That  no  person  shall  sell,  bring  Into  the  city 
of  Owensboro  for  sale,  or  shall  offer  for  sale 
or  for  human  conaumpticm,  an^  milk  or  cream 
without  a  permit  from  the  food  inspector." 

And  It  also  provides  how  the  penult  shall 
be  obtained.  The  offense  denounced  by  the 
.  statute  is  that  of  knowingly  selling,  or  caus- 
ing to  be  sold,  diluted,  adulterated,  or  skim- 
med milk,  with  intent  to  defraud,  or  knowing- 
ly selling  milk,  the  product  of  a  diseased 
animal,  or  from  animals  fed  upon  "still  slop," 
"brewer's  Blop,"  or  "brewer's  grains,"  or 
knowingly  using  any  poisonous  or  deleterious 
material  or  milk  from  animals  diseased  In  the 
manufacture  of  butter  or  cheese.  On  the 
other  hand,  the  offense  denounced  by  the 
ordinance  and  charged  In  the  warrant  is  that 
of  selling  milk  or  cream  for  human  consump- 
tion without  a  permit  from  the  food  Insijec- 
tor,  and  falling  to  have  one's  cows  examined 
by  a  veterinarian  of  the  city.  By  its  very 
terms  the  above  section  of  the  Constitution  is 
restricted  In  its  application  to  those  cases 
where  the  statutory  offense'  and  the  offense 
onder  the  ordinance  are  the  same.  Here  the 
offenses  are  different  and  the  constitutional 
provision  does  not  apply.  Keiper  r.  City  of 
LoulsvlUe,  152  Ky.  691,  164  S.  W.  18. 

[3]  3.  The  ordinance  Is  not  invalid  on  the 
ground  that  it  violates  section  61  of  the  Con- 
stitution, which  provides  that:  "No  law  en- 
acted by  the  General  Assembly  shall  relate 
to  more  than  one  subject,  and  that  shaU  be 
expressed  In  the  title,"  etc.,  since  that  sec- 
tion has  no  application  to  dty  ordinances. 
Swann  et  aL,  v.  City  of  Murray  et  al.,  146 
Ky.  14S,  142  S.  W.  244 ;  Tuggles  v.  Common- 
wealth, 30  Ky.  Law  Rep.  1071;  Kentucky 
Light  &  Power  Co.  v.  James  H.  Williams  et 
al.,  100  S.  W.  236,  124  S.  W.  840. 

[4]  4.  It  is  next  Insisted  that  the  council 
of  the  city  of  Owensboro  did  not  have  the 
power  to  pass  the  ordinance  In  question.  The 
charter  of  cities  of  the  third  class  confers 
upon  their  common  councils  the  power,  by 
ordinance,  "to  make  all  police  regulations  to 
secure  and  protect  the  general  health,  com- 
fort, convenience,  morals  and  safety  of  the 
public,"  and  to  "provide  for  and  regulate  the 
Inspection  of  milk,  butter,  lard  and  other  pro- 
visions." Kentucky  Statutes,  f  3290,  snbsecs. 
16  and  21.  Perhaps  no  article  of  food  or 
drink  Is  more  fruitful  of  disease  than  milk. 
If  It  be  Impure  or  unwholesome  the  health  of 
the  whole  community  Is  endangered.  Clearly 
the  authority  of  a  municipality  having  power 
to  deal  with  the  subjecf,  if  restricted  to  an 
occasional  Inspection,  wonld  tall  lax  shott 


of  ptotectlng  the  poblle    Xo  the  meanttme, 

great  qnantitles  of  unwholesome  milk  might 
be  sold  to  the  detriment  of  large  portions  of 
the  community.  Hence  It  Is  necessary  not 
only  to  provide  for  inspection,  but  also  to 
prescribe  the  standard  of  qnallty  of  milk 
sold,  to  regulate  the  care  and  feeding  of 
milch  cows,  the  manner  of  handling  and  con- 
veying the  milk,  and  to  fix  other  reasmxable 
conditions  under  which  the  dairyman  shall 
have  the  right  to  sell  In  the  municipality. 
For  these  reasons,  the  courts,  with  singular 
unanimity,  have  upheld  such  police  regnla- 
tlons,  whether  made  by  the  state  throogji 
the  operation  of  a  general  statute,  or  by  city 
councils  through  local  ordinances,  passed 
pursuant  to  police  powers  no  broader  than 
those  conferred  on  the  dty  of  Owensboro. 
We  therefore  conclude  that  the  enactment  of 
the  ordinance  In  question  was  within  the  po- 
lice power  of  the  dty  of  Owensboro.  City  of 
St  Louis  V.  Llesslng,  190  Ma  464,  89  &  W. 
611,  1  L.  a.  A.  (N.  S.)  918,  109  Am.  St  Bep. 
774,  4  Ann.  Cas.  112 ;  State  v.  Smyth.  14  R. 
I.  100,  51  Am.  Rep.  344;  State  v.  Campbell. 
64  N.  H.  402, 13  Ati.  685, 10  Am.  St  Rep.  419 
State  V.  Stone,  46  La.  Ann.  147,  16  South.  11 
Commonwealth  v.  Hough,  1  Pa.  DIst  R.  51 
Kansas  City  v.  Cook,  38  Mo.  App.  660 ;  State 
V.  Crescent  Creamery  Co.,  83  Minn.  284,  86 
N.  W.  107,  64  L.  R.  A.  466,  86  Am.  St  Rep. 
464;  People  v.  West,  106  N.  T.  293,  12  N.  B. 
610,  60  Am.  Rep.  452;  People  v.  Klbler,  106 
N.  Y.  323,  12  N.  B.  796;  People  v.  Clnteriy, 
101  N,  Y.  634,  4  N.  B.  107;  Id.,  37  Hun,  319; 
State  T.  Groves,  16  R.  1.  208,  2  AtL  384; 
White  T.  Commonwealth,  122  Ky.  408,  92  & 
W.  286. 

[6]  6.  But  It  is  Insisted  that  the  provisions 
of  the  ordinance  Itself  are  so  unreasonable, 
oppressive,  and  burdensome  as  to  render 
the  ordinance  Invalid.  In  the  first  place.  It 
Is  argued  that  the  council  has  no  power  to 
require  the  oath  prescribed  by  the  ordinance 
as  a  condition  precedent  to  defendant's  ea- 
gaglng  In  a  lawful  business.  In  order  to  ob- 
tain a  permit  to  sell  milk  in  the  dty,  the 
applicant  Is  required  to  make  oath  that  he 
had  liad  his  entire  herd  of  cows  subjected  to 
the  tuberculin  test  by  a  graduated  veteri- 
narian approved  by  the  dty;  that  so  many 
head  were  found  to  be  free  from  tuberculosis 
or  other  disease,  and  that  so  many  head  re- 
acted under  the  tuberculin  test,  which  latter 
animals  he  caused  to  be  isolated  or  killed. 
He  Is  also  required  to  swear  that  he  will 
conduct  his  dairy  business  in  accordance  with 
the  laws  of  Kentucky  and  ordinances  of  the 
dty,  and  that  he  will  permit  any  oflScer  of 
the  city  to  enter  upon  his  premises  at  any 
time  to  Inspect  his  dairy  and  cattle,  his 
method  of  handling  the  milk,  etc,  and  that 
he  will  permit  his  dairy  products  to  be  test- 
ed at  any  time  by  the  dty.  It  has  been  held 
that  the  requirement  that  a  dairyman  shall 
consent,  as  a  condition  precedent  to  his  pro- 
curing  a  license  to  sell  milk  In  a  munldpal- 
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Ity,  that  the  anlmala  llrom  whidi  be  obtaJbos 
tbe  milk  sball  be  anbjected  to  tbe  tuberculin 
test,  la  not  unieaaonaUe.  Nelson  et  al.  y. 
City  of  Jilinneapolla  et  al.,  112  Hinn.  16,  127 
N.  W.  445.  29  I*  a.  A,  (N.  S.)  260;  State  v. 
Nelson,  66  Minn.  166,  68  N.  W.  1066,  34  L.  R. 
A.  318,  61  Am.  St  Rep.  890.  And,  certainly, 
tbe  fartber  reqnlrement  tbat  he  shall  comply 
with  tbe  law  and  permit  bis  milk  to  be  test- 
ed cannot  be  regarded  as  unreasonable  or  op- 
pressive. Clearly  if  the  applicant  were  mere- 
ly required  to  affirm  that  he  bad  done,  or  to 
promise  to  do,  those  tbinga  required  by  tbe 
ordinance,  there  would  be  no  ground  for  oon- 
traidlng  tbat  this  part  of  the  ordinance  was 
arbitrary  or  oppressive.  Hence  we  conclude 
that,  in  view  of  the  opportunities  for  fraud 
and  imposition  in  the  sale  of  milk,  and  of  the 
necessity  of  great  precaution  on  tbe  part  of 
municipal  authorities  to  secure  for  the  people 
milk  that  Is  wholesome,  clean,  and  free' from 
disease,  the  prellmhiary  oatb  prescribed  by 
tbe  ordinance  in  question  ia  not  an  unrea- 
sonable requirement 

[6]  Section  5  is  attacked  on  the  ground  that 
It  Is  a  flagrant  attempt  to  interfere  with  tbe 
Individual  rights  of  the  citizen  In  the  conduct 
of  bis  lawful  business.  The  first  part  of  that 
section  merely  provides  that  persons  offering 
milk  for  sale  shall  thoroughly  wash  and  wipe 
their  bands  and  cow's  udders  before  begin- 
ning to  milk;  tbat  they  shall  not  use  palls, 
cans,  etc.,  until  they  have  been  thoroughly 
washed  with  hot  water  and  soap,  and  after- 
wards sterilized  with  boiling  water  or  steam ; 
that  the  dairyman  sball  cover  bis  palls,  cans, 
etc.,  with  sterilized  absorbent  cotton  between 
two  layers  of  sterilized  gauze,  through  which 
the  milking  shall  be  done.  The  right  to  en- 
gage in  a  lawful  business  which  may  affect 
tbe  public  health  does  not  carry  with  it  tbe 
absolute  right  to  conduct  the  business  in  any 
manner  that  may  please  the  person  so  engag- 
ed. His  right  is  subject  to  tbe  paramount 
right  of  the  state  or  municipality  in  which 
be  conducts  bis  business  to  regulate  the  busi- 
ness in  tbe  interest  of  the  public  health.  The 
foregoing  portion  of  section  6  of  tbe  ordi- 
nance relates  solely  to  tbe  method  of  han- 
dling the  milk.  In  order  tbat  it  may  be  free 
from  germs  that  would  render  it  unfit  for 
human  consumption.  While  the  method  pre- 
scribed may  strike  the  dairyman  who  has 
never  been  accustomed  to  such  care,  not  only 
as  being  unnecessary,  but  a  flagrant  invasion 
ot  his  rt^t  to  pursue  the  old  established 
method,  which  was  accompanied  by  so  much 
disease  and  death,  we  see  nothing  in  the 
foregoing  requirements  that  would  justify 
a  bolding  that  tbe  provision  complained  of 
Is  unreasonable,  and  therefore  invalid. 

The  latter  part  of  section  5  is  as  follows: 
"They  [dairymen]  must  refrain  from  milking 
or  handling  milk  In  any  way,  when  in  them- 
selves, or  their  families,  there  is  even  a  suspi- 
cion «f  any  eentagioaa  or  infectious   itisnnsr. 


such  as  smanpox,  scarlet  fever,  diphtheria,  tj' 
phoid,  tuberculosis,  or  the  liice." 

In  our  oftolon,  this  provision  Should  be 
given  a  practical  construction  and  read  as 
If  the  word  "reasonable"  were  inserted  be- 
fbre  tbe  word  "smspldon."  Tbe  purpose  ot 
the  provisions  was  not  to  permit  the  dairy- 
man to  wait  until  he  was  absolutely  sure  of 
tiie  fact  tbat  be,  or  some  one  of  his  family, 
had  a  contagious  or  infections  disease  and 
then  wread  the  disease  throughout  tbe  mu- 
nicipality, but  to  require  bim  to  act  on  such 
premonitory  symptoms  as  would  excite  in 
the  mind  of  an  ordinarily  prudent  person  a 
reasonable  suspicion  that  sudi  disease  had 
been  contracted.  When  so  construed,  ws 
find  nothing  in  the  provision  complained  of 
that  is  unreasonable  or  oppressive. 

[7]  Particulai:  complaint  is  made  of  sec- 
tions 8  and  9  of  tbe  ordinance,  which  provide 
that  the  milk  must  not  contain  over  300,000 
bacteria  per  cubic  centimeter,  or  any  patho- 
genic bacteria  of  any  kind.  The  case  is  here 
without  any  evidence  tending  to  show  tbat  it 
is  practically  impossitde  for  the  dairyman  to 
fomisb  milk  of  the  standard  required. 
Sinee  tbe  municipality  has  tbe  power  to  pre- 
scribe the  standard  of  quality  of  tbe  milk 
sold  (State  v.  Oampbell,  supra;  Fain  v. 
Bougbtwood,  L.  E.  24  Q.  B.  Dlv.  363 ;  People 
V.  Kibler,  supra ;  People  v.  Schaeffer,  41  Hun, 
23;  Commonwealth  v.  Farren,  9  Allen  [Mass.] 
489;  Commonweiotb  v.  Warren,  160  Mass. 
533,  36  M.  £.  308;  State,  Shivers,  Prosecutor, 
v.  Newton,  46  N.  J.  Law,  469 ;  Deems  v.  Balti- 
more, 80  Md.  164,  30  AtL  648,  26  L.  R.  A.  641. 
45  Am.  St  Rep.  839),  we  cannot  invade  its 
province  and  bold  that  the  standard  thus  pre- 
scribed is  unreasonable,  in  the  absence  of 
clear  and  convincing  evidence  tbat  sneh  is 
tbe  case. 

[I]  Section  10  relates  only  to  the  wagons 
used  In  tbe  delivery  of  tbe  milk.  It  provides 
in  substance  tbat  such  wagons  sliaU  be  for- 
nlabed  with  covers  and  shall  be  neat  and 
dean,  and  to  that  end  the  interior  thereof 
shall  be  scrubbed  wltl^  soap  and  water  at 
leaft  twice  a  week.  U  further  provides  that 
the  wagons  shall  be  kept  neatly  painted,  and 
that  no  vegetables  or  waste  products  shall  at 
any  time  be  hauled  in  any  wagon  used  in 
tbe  transportation  of  milk.  Particular  stress 
ia  placed  on  tbe  alleged  arbitrary  character 
of  the  requirement  that  the  wagon  shall  be 
neaUy  painted.  It  is  a  matter  of  common 
knowledge  that  a  neatly  painted  wagon  is 
much  less  apt  to  be  infected  with  nocuous 
germs  than  one  which  is  permitted  to  go  nn- 
painted  for  any  oonsiderable  length  of  time. 
Indeed,  such  a  requirement  Is  merely  in  aid 
of  tbat  cleanliness  so  essential  to  the  proper 
handling  of  an  article  ot  food  so  easily 
contaminated. 

On  tbe  whole,  we  conclude  that  the  ordi- 
nance in  question  was  a  proper  exercise  of 
the  police  power  conferred  on  the  city  of 
Owensboro,  and  that  the  trial  ooiurt  erred  la 
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holding  that  the  warrant  Issued  pnrsnant 
thereto  was  Invalid. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


PARSONS  et  aL  V.  DIZ.S. 

(Court  of  Appeals  of  Kentucky.    Dec.  18,  1916.) 

Advebse  Possession  «=s101— Possession  ttn- 
OEB  Deed  —  E^xtert  or  Possession  —  "Con- 

TIQUODS." 

Two  tracts  bavins  a  common  corner,  mak- 
ing it  possible  to  step  from  one  to  the  other  with- 
out crossing  any  other  tract,  are  "contiguous," 
within  the  rule  that  adverse  possession  of  one  of 
several  tracts  contiguous  to  each  other,  convey- 
ed by  a  deed,  though  separately  described,  ex- 
tends to  all. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, CenL  Dig.  If  67S-589 ;  Dec.  Dig.  «=» 
101. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contiguous.] 

Appeal  from  Gircalt  Court,  Pike  County. 

Action  by  R.  C.  Parsons  and  others  against 
John  A.  DUs  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Aiflrmed. 

Stratton  &  Stephenson,  of  PlkevUle,  for 
appellants.  Roscoe  Vanover  and  Childers  & 
Childers,  all  of  PlkevlUe,  for  appellees. 

TURNER,  J,  Prior  to  June,  1860,  Rich- 
ard Parsons  was  the  owner  of  seven  tracts 
of  land  patented  by  him,  and  another  tract 
patented  by  David  Pauley,  all  lying  on  the 
waters  of  Red  creek  in  Pike  county.  The 
seven  patents'  so  issued  to  Parsons  are  as 
follows:  A  60-acre  patent  surveyed  April 
27,  184S ;  a  lOO-acre  patent  surveyed  Febru- 
ary 11,  1843 ;  a  00-acre  patent  surveyed  Feb- 
ruary 11,  1843;  a  50-acre  patent  surveyed 
February  22,  1844;  a  300-acre  patent  sur- 
veyed December  0,  1850;  a  lOO-acre  patent 
surveyed  September  4,  1858;  and  a  60-acre 
patent  surveyed  September  4,  1858.  The 
Pauley  survey  was  a  patent  for  50  acres  dat- 
ed February  11,  1843,  which  In  June,  1860, 
Parsons  held  under  a  bond  for  title  from  Wil- 
liam Atkins,  to  whom  Pauley  had  previously 
conveyed  It. 

As  before  stated,  all  of  these  lands  were 
on  Red  creek,  and  In  June,  1860,  there  was 
Issued  to  Parsons  a  patent  for  1,025  acres 
with  exclusions  of  825  acres,  all  lying  on 
Red  creek.  The  1,025-acre  patent  embraced 
most  of  the  lands  already  patented  to  Par- 
sons as  well  as  the  Pauley  survey,  and  some 
other  lands  previously  patented;  but  there 
was  within  the  exterior  lines  of  the  1,025- 
acre  patent  three  tracts  of  unappropriated 
land  acquired  by  Parsons  by  reasons  of  Its 
issual. 

Parsons  lived  on  the  lOO-acre  survey  near 
the  forks  of  Red  creek,  and  there  he  died  in 
the  year  1871.  He  left  a  widow,  Lydla  Par- 
s<mB,  five  daughters,  and  one  son  surviving 
him.     The  son,  R.  G.  Parsons  acquired  by 


purchase  the  interest  of  all  of  Us  sisters  in 
the  lands  except  that  of  Elizabeth  Thacker, 
the  wife  of  Timothy  Thacker.  The  wiffow 
lived  for  many  years  after  the  death  of  Rich- 
ard Parsons,  and  continued  to  reside  at  the 
home  near  the  forks  of  the  creek,  and  there 
Elizabeth  resided  with  her,  and  died  there 
In  1899. 

In  December,  1907,  R.  0.  Parsons  and  the 
heirs  at  law  of  Elizabeth  Thacker  filed  this 
suit  against  the  appellees,  the  widow  and 
devisees  of  John  Dlls,  Jr.,  to  recover  the  val- 
ue of  timber  alleged  to  have  been  cut  by  them 
from  these  tracts  of  land,  and  to  quiet  their 
title  thereto.  The  defendants  controverted 
the  allegations  of  the  petition,  and  pleaded 
title  In  themselves  through  the  will  of  said 
John  Dlls,  Jr.,  and  also  pleaded  title  by  ad- 
verse possession. 

The  circuit  court  adjudged  all  of  the  lands 
to  be  the  property  of  the  Dlls,  and  quieted 
their  title  to  the  same,  and  from  that  Judg- 
ment the  Parsons  appealed  to  this  court  Up- 
on that  appeal  (159  Ky.  471,  167  S.  W.  415) 
the  Judgment  of  the  drcnit  court  was  re- 
versed and  the  following  points  dedQed: 
(1)  That  the  commissioner's  deed  made  to 
Dlls  for  the  Pauley  60  acres  did  not  show 
that  It  had  been  approved  by  the  drcult 
Judge,  and  for  that  reason  It  was  Improperly 
admitted  In  evidence;  (2)  that  the  Judgment 
allowed  a  recovery  by  the  Dlls  of  lands  em- 
braced in  the  1,025-acre  patent  which  they 
did  not  claim ;  (9)  that  the  deed  of  the  jailer 
to  Cecil  for  fhe  five  tracts  under  which  the 
Dlls  people  claimed  was  void  and  passed  no 
title,  and  should  have  been  admitted  in  evi- 
dence only  for  the  purpose  of  showing  the 
extent  of  the  possession  claimed  by  them: 
(4)  that  where  In  a  deed  several  tracts  of 
land,  though  separately  described,  are  con- 
veyed by  the  same  person  and  are  contigu- 
ous to  each  other,  adverse  possession  of  one 
of  the  tracts  for  the  statutory  period  would 
extend  to  the  whole;  (5)  that  the  owner  or 
tenant  holding  under  such  a  conveyance 
might  remove  from  one  tract  to  another  de- 
scribed in  such  leed,  and  his  different  peri- 
ods of  possession  of  the  various  tracts,  if 
continuous  and  aggregating  15  years,  would 
constitute  adverse  possession  of  all  of  the 
tracts  so  described;  (6)  that  the  court  was 
unable  to  say  with  reasonable  certainty  from 
the  evidence  how  long  the  tenants  remained 
on  the  particular  tracts  of  land  on  which  they 
resided,  or  whether  certain  of  the  tracts  were 
embraced  In  the  jailer's  deed  or  In  the  com- 
missioner's deed,  or  whether  they  were  in- 
cluded In  certain  other  patents  claimed  by 
the  appellees  In  that  locality,  and  authorized 
upon  the  return  of  the  case  the  taking  of 
additional  proof  on  the  question  of  adverse 
possession. 

Upon  the  return  of  the  case  additional 
evidence  upon  the  question  of  adverse  pos- 
session was  taken,  and  the  lo^er  court  ad- 
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Judged  an  ct  the  dglit  tracts  of  land  to  be- 
long to  tbe  appellees,  bat  adjudged  to  Q>e 
appellants  so  much  of  tbe  land  embraced  In 
tbe  1,025-acre  patent  as  were  vacant  and  nn- 
appropilated  wben  it  was  issued  and  not 
embraced  in  any  of  tbe  otber  patents  involv- 
ed, and  from  tbat  Judgment  tbe  Parsons 
heirs  have  again  appealed. 

The  two  lower  Parsons  tracts  of  60  acres 
each — that  is,  tbe  two  patents  nearest  the 
mouth  of  Red  creek — ^were,  nnder  the  will  of 
John  Dlls,  Jr.,  devised  to  his  daughter,  Mrs. 
Adams,  and  ber  children,  and  as  neither  she 
nor  her  children  are  parties  to  this  action,  it 
wonld  seem  to  be  entirely  nnneoessary  to 
consider  any  tttle  which  they  may  claim 
through  John  Dils.  At  any  rate  there  seems 
to  be  no  serlons  claim  npon  the  part  of  tbe 
appellants  that  they  are  entitled  to  recover 
these  two  patents,  or  surely  they  wonld  have 
made  Mrs.  Adams  and  her  (Mildred  parties 
defendant 

So  that,  eliminating  these  two  lower  pat- 
ents, we  have  left  the  five  Parsons'  patents 
known  as  the  "Jailer  tracts"  and  tbe  upper 
^  Pauley  tract  Tbe  Jailer  tracts  were  con- 
veyed to  Cecil  by  the  Jailer  of  Pike  county  in 
March,  1866,  nnder  an  execution  sale,  and  it 
is  this  deed  which  was  held  in  tbe  former 
opinion  of  this  court  to  have  been  void; 
and  therefore  any  title  which  the  appellees 
may  have  to  these  five  tracts  of  land  must 
come  from  adverse  possession,  the  deed  be- 
ing competent  In  evidence  only  for  the  pur- 
pose of  showing  tbe  extent  of  the  possession. 
Tbe  upper  Pauley  survey  was  conveyed  to 
John  Dils,  Jr.,  by  the  commissioner  of  the 
Pike  circuit  court  in  October,  1886,  under  a 
sale  bad  in  an  action  therein  i)endlng.  As  to 
this  upper  Pauley  survey,  upon  tbe  return  of 
the  case  to  the  circuit  court  after  the  rever- 
sal, the  defendants  introduced  in  evidence 
the  order  made  by  tbe  circuit  court  In  tbat 
action  showing  the  approval  by  the  circuit 
Judge  of  tbe  deed  made  by  the  commissioner 
therein,  and  thereby  cured  the  defect  which 
was  referred  to  in  the  former  opinion. 

At  tbe  same  time  and  in  the  same  deed 
conveying  tbe  upper  Pauley  tract  to  John 
DUs,  Jr.,  otber  tracts  adjoining  tbe  same 
were  conveyed  to  him,  and  tbe  evidence  tends 
strongly  to  show  tbat  shortly  thereafter 
Dlls  put  a  tenant  on  this  land,  or  on  an  ad- 
joining tract  conveyed  to  him  In  the  same 
deed,  and  has  continuously  since  that  time 
bad  a  tenant  on  one  or  the  other  of  these 
tracts,  and  therefore,  under  the  rule  laid 
down  in  the  opinion  upon  the  former  appeal, 
this  possession  extended  to  the  Pauley  tract 

While  all  of  tbe  evidence  in  this  case  as 
to  adverse  holding  by  the  various  tenants  re- 
ferred to  is  confusing  and  more  or  less  un- 
satisfactory, inasmuch  as  the  chancellor  be- 
low has  twice  passed  upon  this  question  of 
adverse  possession  in  the  same  way,  we  are 
not  indlned  to  disturb  his  finding. 

As  to  tbe  five  Jailer  tracts,  two  of  tbem  are 


on  tbe  right-hand  side  of  Bed  creek  and 
three  of  them  are  on  the  left  of  said  creek. 
Tbe  two  on  the  right  adjoin  each  other  for 
some  distance,  and  were  embraced  in  the 
same  deed  to  Cecil,  and  embraced  in  the 
CecU  deed  to  Dils,  and  what  we  have  said 
with  reference  to  the  evidence  of  possession 
on  the  Pauley  tract  applies  equally  to  these 
two,  except  there  is  more  evidence  of  pos- 
session, and  there  is  some  evidence  of  pos- 
session and  clearings  thereon  by  Cecil  even 
before  the  conveyance  by  him  to  Dils. 

As  to  the  three  Jailer  tracts  on  tbe  left 
of  Bed  creek  it  api)ears,  and  tbe  map  shows, 
that  two  of  them  adjoin  each  other,  and  that 
they  each  comer  with  the  third  or  300-acre 
tract  at  the  same  point,  but  tbat  from  that 
point  the  lines  diverge  in  different  directions, 
and  they  do  not  actually  adjoin,  touch,  or 
connect  with  the  SOO-acre  tract  at  any  other 
I)Oint  There  is  some  considerable  evidence 
of  possession  by  DUs  shortly  after  the  ac- 
quisition of  these  jailer  tracts  on  tbe  two 
adjoining  jailer  tracts  on  the  left  of  the 
creek,  but,  as  we  understand  the  evidence, 
which,  as  we  have  before  said,  is  very  much 
confused,  there  was  never  actually  any  pos- 
session or  inclosnre  by  any  tenai^  of  Dils  on 
tbe  SOO-acre  tr«ct 

These  three  tracts  of  land,  however,  were 
conveyed  to  Dils  in  the  same  deed,  and  it  was 
held  on  the  former  appeal  of  this  case  that, 
where  several  tracts  of  land,  though  sepa- 
rately described,  are  conveyed  by  the  same 
person  and  embraced  in  tbe  same  deed,  and 
are  contiguous  to  eadi  other,  adverse  pos- 
session for  tbe  statutory  period  of  one  of  tbe 
tracts  so  embraced  will  extend  to  the  whole. 
So  tbat  we  are  confronted  with  the  question 
whether  the  SOO-acre  tract  upon  which  there 
was  no  clearing  or  actual  inclosure  is  con- 
tiguous to  the  other  two  tracts  on  the  left- 
band  side  of  Red  creek,  upon  which  there 
was  an  inclosure  and  an  actual  possession. 
'  Keeping  in  mind  that  these  three  tracts  of 
land  had  only  one  common  comer  where  the 
otber  two  came  together  with  and  touched 
the  SOO-acre  patent,  and  did  not  touch  it 
elsewhere,  the  question  is  whether  they  were 
"contiguous"  tracts  of  land  within  the  mean- 
ing of  the  rule  of  law  declared  in  tbe  former 
opinion. 

Tbe  word  "contiguous"  is  defined  in  0  Cyc. 
71,  as  follows: 

"Adjacent,  in  actual  close  contact  touching, 
near;  adjoining,  neighboring;  lying  adjoining; 
tonching  sides;  touching  along  a  considerable 
Unc." 

While  there  would  seem  to  be  from  this 
definition  some  divergence  -of  opinion  as  to 
the  exact  meaning  of  the  word  "contiguous," 
we  are  inclined  to  adopt  that  meaning  which 
would  make  two  tracts  of  land  contiguous 
where  they  have  a  common  comer,  and  which 
would  make  it  possible  to  step  from  one  to 
the  other  without  crossing  any  other  tract 
of  land. 

As  above  Indicated,  the  evidence  of  the  con- 
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tlnnlty  of  the  advene  poBsesslon  of  the  appel- 
lees Is  very  conflicting,  and  we  hare  with 
some  hesitation  reached  the  conclusion  that 
as  to  the  six  tracts  of  land  in  controversy  it 
must  be  held  sufficient,  and  particularly  In 
view  of  the  fact  that  the  chancellor  below 
had  twice  reached  that  conclusion.  jDhls  con- 
clusion is  further  fortlfled  by  the  fact  that 
as  early  as  September,  1884,  the  widow  of 
Richard  Parsons,  then  living  on  these  lands, 
entered  into  a  written  contract  with  Cecil, 
the  then  owner,  by  which  her  dower  right  as 
the  widow  of  Richard  Parsons  was  fixed  and 
agreed  upon,  and  by  which  Oecil  was  to  have 
the  right  of  way  over  the  said  dower  inter^ 
est  for  the  purpose  of  hauling  timber,  etc., 
and  this  writing  signed  by  the  widow  was 
witnessed  by  her  son-in-law,  Timothy  Thack- 
er,  who  was  then  living  on  the  land  with  her. 
There  are  also  several  writbigs  signed  by 
Timothy  Thacker  and  his  sons  showing  that 
they  rented  certain  portions  of  these  lands 


whldb  they  now  claim  thronghont  those  years 
from  the  DIls  people,  and  then  is  evidence 
in  the  record  that  they  paid  the  rent.  Id 
addition  to  all  of  this  evidence^  the  record 
shows  that  about  1901  or  1902  when  the  Dils 
people  were  preparing  to  take  the  timber  eff 
of  these  lands  some  of  the  Thadcen  were 
summoned  and  requested  to  and  did  point  oat 
the  lines  of  these  various  patents  and  in- 
dicated as  the  lines  which  they  claimed  only 
the  ones  which  were  adjudged  to  them  by  the 
lower  court  The  evidence  farther  shows 
that  these  same  Thackers  immediately  there- 
after were  employed  by  the  people  who  were 
getting  ont  the  timber  for  DUs,  and  that  th^ 
actually  assisted  in  taking  the  timber  from 
the  various  lands  which  they  are  now  claim- 
ing they  own  and  rec^ved  pay  for  their  labor 
In  sb  doing. 

Upon  the  whole  case  the  Judgment  was  cor- 
rect, and  it  Is  affirmed. 
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OUMMINOS  at  aL  T.  DENT.    (No.  17671.) 

(Supreme  Coart  of  Miasouri,  Division  No.  1. 
Dec  1,  1916.) 

1.  CHARmis  *=»18  — "PoBuo  Chabitt"  — 
BBQxncsT—BENKFiciABtEs— "Missions." 

A  irin,  directing  an  ezecntor  to  sell  the 
remainder  of  an  estate,  and  bequeathing  the  pro- 
ceeds to  be  equally  divided  among  the  Foreign 
Mission  Boara  of  the  Southern  Baptist  Con- 
vention,  the  Home  Mission  Board  of  tliat  con- 
vention, and  the  State  Board  of  Missions  of  the 
General  Association  of  Baptist  Churches  of  the 
State  of  Missouri,  was  intended  to  create  a  pub- 
lic charity  by  gift  to  those  missions  to  dissemi- 
nate their  principles  and  practices,  such  a  gift 
being  a  "public  charity,"  whidi  exists  when 
a  benefit  is  conferred  on  the  public  at  large,  or 
some  portion  thereof,  or  upon  an  indefinite  class 
of  persons,  in  view  of  the  word,  "mlssionB,"  sig- 
ni^ing  the  organized  efFort  to  do  missionary 
work,  foreign  or  domestic. 

[Ed.  Note.— For  other  eases,  see  Charities, 
Cent.  Dig.  {  37 ;   Dec.  Dig.  «=3lS. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Charity,  Mis- 
sion.] 

2.  Etidekce  <8s>92— BTmnxR  or  PBoor— Nbo- 

ATIVE. 

In  an  action  by  the  widow  and  children  of 
a  testator  to  construe  his  will,  and  to  adjudge 
his  bequest  of  the  residue  of  his  property  equal- 
ly to  three  named  missions  to  Se  void  on  the 
negative  ground  that  none  of  such  missions  had 
any  legal  existence,  plaintiffs,  upon  issue  joined, 
had  the  burden  of  proving  the  mvaUdity  of  the 
bequest,  except  where  the  knowledge  thereof 
rested  purely  in  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i  114;    Dec.  Dig.  «=>g2.] 

8.  Chabities  «=>7— Public  Chabitt— Bzist- 

BNOB  or  BENSnOIABT. 
In  such  case,  where  there  were  no  such  or^ 
ganizatioDs  or  boards  as  those  named  by  the  will 
the  testator's  intended  public  charity  would  fail 
for  want  of  any  taker. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  IMg.  i  17;  Deo.  Dig.  <S=>7.] 

4.  Chabities    «=928  —  Valisitt  —  Aotior — 

Pabtiks. 
In  such  case,  it  would  be  prudent  for  the 
plaintiffs  to  make  the  Attorney  Oeneral,  ibe  rep- 
resentative of  pubEc  charities,  a  party  to  the 
suit,  BO  that  the  issue  of  the  existence  of  the 
named  -beneficiaries  and  their  capacity  to  take 
might  be  determined,  tfaongh  the  plaintifEs  could 
not  b«  laquired  to  make  such  missions,  alleged 
to  have  no  legal  existence,  parties  to  the  suit 

[Ed.  Note.— For'  other  cases,  see  Charities, 
Cent  Dig.  §}  67,  58,  62;   Dec.  Dig.  «=»28.] 

Appeal  from  Circuit  Court,  Dent  County; 
Ia  B.  Woodside,  Judge. 

ActioD  by  Lou  Cnmmlngs  and  others 
against  B.  F.  Dent,  executor,  etc.,  of  estate 
of  William  P.  Cummlngs,  deceased.  Judg- 
ment for  plalntlfCs,  and  defendant  appeals. 
Beversed,  and  cause  remanded. 

G.  C.  Dalton,  of  Salem,  for  appellant 
Wm.  P.  Elmer  and  O.  B.  Hares,  both  of 
Salem,  for  respondents. 

BOND.  J.  I.  This  action  Is  by  the  wife 
and  three  children  of  the  testator  to  construe 
bis  will  and  adjudge  the  following  para- 
graph thereof  void,  viz.: 


"Third.  The  remainder  of  my  estate,  real,  per- 
sonal and  mixed,  whether  owned  by  me  now  or 
hereafter  acquired,  I  direct  to  be  sold  by  mv  ex- 
ecutor (the  real  estate  to  be  sold  in  lots  as  I  nave 
described  in  sheet  No.  2  of  this  instrument)  and 
the  {)roceeds  thereof  I  give,  devise  and  bequeath 
to  be  equally  divided  to  and  among  the  Foreign 
Mission  Board  of  the  Southern  Baptist  Con- 
vention, the  Htnne  Mission  Board  of  the  South- 
em  Baptist  Convention,  and  the  State  Board  of 
Missions  of  the  General  Association  of  the  State 
of  Missouri,  as  follows  to  wit:  One-third  of  said 
proceeds  to  each  of  aald  Institutions." 

The  petition  alleges  the  relationship  of  the 
parties,  the  death  of  the  testator  in  March, 
1912,  the  probate  thereafter  of  his  will,  the 
qualification  of  the  defendant  as  executor, 
and  that  he  Is  attempting  to  carry  out  the 
directions  of  the  above  clause  of  the  will. 
The  petition  also  alleges  none  of  the  organi- 
zations menti<xied  In  the  devises  in  the  will 
have  "any  legal  existence,"  wherefore  It 
prays  that  the  attempted  devise  to  them  be 
adjudged  to  be  void,  and  for  general  relief. 
The  defendant  executor  demurred  and  there- 
after answered,  admitting  the  making  and 
probation  of  the  will  and  that  the  plaintiff 
children  were  the  heirs  at  law  of  the  testa- 
tor, and  the  qualification  of  the  defendant 
as  executor.  It  then  averred  the  devisees 
named  In  paragraph  3  of  the  will  were  In- 
terested in  the  action,  and  ought  to  be  named 
parties,  and  denied  the  other  allegations  of 
the  petition.  On  the  trial  only  one  witness, 
the  defendant  executor,  was  called.  He  tes- 
tified that  he  knew  of  no  such  organizations 
In  Dent  county,  Mo.,  as  were  named  in 
paragraph  S  of  the  will ;  that  he  was  about 
to  sell  the  land,  as  executor,  and  would 
probably  have  sold  It  except  for  the  filing  of 
this  suit ;  that  the  testator  had  lived  In  Dent 
county  for  26  years  before  bis  death.  Ui>on 
this  evidence  and  the  language  of  the  will, 
the  court  gave  Judgment  for  the  plaintiffs, 
from  which  defendant  duly  appealed. 

[1,2]  II.  The  bequest  of  the  proceeds  of 
the  sale  of  certain  town  lots  referred  to  in 
the  will  was  intended  to  be  a  charity  for  the 
benefit  of  that  portion  of  the  public  reached 
by  the  efforts  of  the  Foreign  Mission  Board, 
the  Home  Mission  Board,  and  the  State 
Mission  Board;  the  first  two  boards  as  they 
were  constituted  by  the  Southern  Baptist 
Convention  and  the  third,  by  necessary  Im- 
plication, as  constituted  by  the  General  As- 
sociation (of  the  Baptist  Churches)  of  the 
state  of  MlssourL  No  other  interpretation 
can  be  given  to  the  third  paragraph  of  the 
wUl  In  the  light  of  its  contents  and  the  lan- 
guage of  the  entire  Instrument  The  testator 
plainly  designed  to  divide  equally  between 
these  three  bodies  the  proceeds  arising  from 
a  sale  of  his  land.  Assuming  that  such  sep- 
arate organizations  would  exist  after  his 
death,  he  intended  to  give  to  them,  for  the 
uses  and  purposes  of  their  creation,  ah  equal 
share  of  the  money  coming  Into  the  hands  of 
the  executor  from  the  sale  of  the  lots. 

The  nature  of  the  gift  is  solved  by  the 
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language  used.  There  Is  no  qnarter  of  the 
globe,  at  home  or  abroad,  which  has  not 
been  penetrated  by  mlsaion  workers  aent  by 
Christian  churches  to  propagate  the  Gospel 
and  ameliorate  human  suffering.  These 
emlssariea  form  a  body  of  workers  which 
reaches  an  Indefinite  public.  A  gift  to  them 
or  to  support  their  efforts  Is  therefore,  In 
the  strictest  sense,  within  the  definition  of 
a  public  charity  which  exists  "when  a  benefit 
is  conferred  upon  the  public  at  large  or  some 
portion  thereof,  or  upon  an  indefinite  class 
of  persons."  5  R.  C.  L.  p.  293,  i  3 ;  Catron 
T.  Scarritt  Collegiate  Inst,  etc.,  264  Mo.  loc. 
dt  726,  175  S.  W.  671,  and  cases  dted;  Bu- 
chanan V.  Kennard,  234  Mo.  117,  136  S.  W. 
415,  37  L.  K.  A.  (N.  S.)  993,  Ann.  Caa.  1912D, 
50;  Hadley  r.  Forsee,  203  Mo.  418,  101  S. 
W.  59.  14  li.  R.  A.  (N.  S.)  49.  Indeed,  the 
simple  significance  of  the  term  "Missions''  is 
"the  organized  effort  to  do  missionary  work ; 
as  foreign  and  domestic  missions."  Web- 
ster's New  Intemat.  Diet  par.  4.  Hence  we 
conclude  that  by  the  use  of  the  words  em- 
ployed in  paragraph  3  of  the  will,  the  tes- 
tator intended  to  create  a  public  charity 
by  glTlng  certain  moneys  to  three  missions, 
domestic,  foreign,  and  state,  founded  by  and 
acting  under  the  authority  of  the  Baptist 
Churches  and  Intended  to  disseminate  their 
principles  and  practices.  It  must  follow  that 
the  Talldlty  of  these  charities  is  determin- 
able by  the  fact  of  the  existence  of  such 
boards  and  their  capacity  to  take  such  be- 
quests at  the  time  of  the  death  of  the  tes- 
tator. Upon  the  negative  of  this  proposition, 
plaintiffs  rested  their  suit 

Upon  the  Isijue  Joined  by  defendant  it 
was  indispensable  that  plaintiffs  should  car- 
ry the  burden  of  proof  on  the  trial.  Plain- 
tiffs attempted  to  discharge  this  obligation 
by  evidence  tending  to  show  that  neither  of 
such  organizations  existed  in  Dent  county, 
Mo.  That  evidence  was  inadequate  to  meet 
the  demands  of  the  law.  A  party  whose 
case  rests  upon  the  proof  of  a  negative  must 
discharge  that  burden  by  evidence  sufficient 
to  prove  the  negative  alleged,  except  where 
knowledge  of  it  rests  peculiarly  with  his 
adversary;  for  if  both  parties  have  equal 
knowledge  of  the  subject,  the  plaintiffs  must 
still  adduce  sufficient  evidence  to  8un[>ort 
the  negative  affirmed.  Swlnhart  v.  St  L. 
Sub.  Ry.  Co.,  207  Mo.  loc.  dt.  434,  105  S. 
W.  1043.  In  the  instant  case  the  existence 
or  nonexistence  of  three  mission  boards  did 
not  He  peculiarly  within  the  knowledge  of 
the  defendant  executor,  who  bore  no  other  or 
different  relation  to  them  than  any  other  citi- 
zen, and  had  no  greater  knowledge  than  was 
possessed  by  the  plaintiffs.  It  was  there- 
fore the  duty  of  plaintiffs,  by  competent  evi- 
dence, to  satisfy  the  trier  of  the  facts  of  the 
allegations  In  their  petition  that  no  such 
boards  or  organizations  had  any  legal  ex- 
istence. Their  nonexistence  In  Dent  county, 
even  if  that  had  been  established,  afforded 


no  legitimate  basis  for  an  inference  of  their 
nonexistence  elsewhere  in  the  state. 

The  theory  of  the  learned  trial  judge  seems 
to  have  been,  from  the  language  of  tbe  de- 
cree, that  the  burden  of  proof  rested  apon 
the  defendant  executor,  to  show  tbe  exist- 
ence, in  fact  and  law,  of  the  three  organiza- 
tions to  whidi  the  devise  was  made  In  para- 
graph S  of  the  will.  That  notion,  as  has 
been  shown,  was  erroneous,  and  necessitates 
a  reversal  of  the  Judgment  and  a  remand  of 
tbe  cause. 

[3, 4]  III.  Of  course  if  there  are  no  such 
organizations  or  boards  as  the  Baptist  Home, 
Foreign,  and  State  Missions,  referred  to  in 
the  will,  then  the  public  charity  Intended 
by  the  testator  to  be  given  them  would  fall 
for  want  of  any  taker.  But,  however  that 
may  turn  out  on  the  hearing,  it  would  seem 
prudent  for  tbe  plaintiffs  to  make  tbe  Atttw- 
ney  Oeneral,  the  representative  of  pabllc 
charities,  a  party  to  this  suit,  so  that  tl»e  la- 
sue  as  to  their  existence  and  capadty  to  take 
(Society  of  Helpers  of  Holy  Souls  v.  Law, 
186  S.  W.  719;  Lilly  v.  Tobbeln,  103  Mo.  loc. 
dt  488,  15  S.  W.  618,  28  Am.  St  R^.  887) 
may  be  determined  in  an  action  to  wbich 
their  official  representative  Is  a  party.  Self- 
evidently  we  cannot  require  the  plaintUfs 
to  make  the  mission  boards,  whldi  they  al- 
lege have  no  legal  existence,  parties  to  tbe 
action.  Neither  would  they  be  harmed  If 
plalntifls'  allegation  is  untrue,  for  a  Judg- 
ment is  only  against  parties  and  privies 
thereta 

It  results  that  this  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion.   All  concur;   GRAVES,  P.  J..  In  result 


LOWRX  ▼.  COLUMBIA  CEMETERY  ASS'N 
«t  al.    (No.  18001.) 

(Supreme  Court  of  Missouri,  Division  No,  1. 
Dec.  1,  1916.) 

1.  Appbai.  and  Ekbob  •=31058(2)— Habmlbss 

EbBOB— EXCIiCSION    OP   BVIDENCB— CUBK   BT 

Othkb  Tksiiuovy. 
Error  in  suBtaining  an  objection  in  a  will 
contest,  to  a  (question  whether  in  witness'  opin- 
ion the  testatrix  had  the  capacity  to  understand 
the  nature  of  a  business  transaction,  was  not 
prejudldal,  where  the  witness  had  previonaly 
stated  her  opinion  that  the  mind  of  teatatriz  was 
unsound,  and  thereafter  testified  that  testatrix 
knew  nothing  of  business,  not  because  she  was 
inezperienced,  but^  because  she  was  not  capable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4195,  420l ;  Dec.  Dig.  «=s 
1058(i).] 

2.  Appbal  and  Bbrob  «s>206  —  PtaxatvrvxB 
QuKSTions  Below  —  Bzoutsxoh  of  Evi- 
dence—Showing  or  Testihont  ESxpecied. 

Error  cannot  be  predicated  upon  the  sus- 
taining of  an  objection  to  a  question,  where  no 
showing  is  made  at  the  time  as  to  what  was  ex- 
pected to  be  proved  by  the  witness. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1281, 1^2 ;  Dec  Dig.  ^=> 
206.] 
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3.  TxiAi.  «=>260(S)— RsQinsTED  Ikbtbuctiors 
—Repudiation  or  Given  Instbuction. 

The  refusal  of  a  requested  instruction  oa  to 
undue  influence  exercised  by  a  minister  over 
testatrix  was  projier,  where  other  instructions 
covered  the  question   of   undue  influence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  i  6S5;    Dec.  Dig.  <3=»260(5).] 

4.  TbIAL     «=925e(18!)— iNBTBtJCTIOMS— APPU- 

OABiUTT  TO  Evidence. 
A  requested  Instruction  aa  to  the  burden  of 
disproving  undue  influence  exertdsed  by  a  min- 
ister over  testatrix  was  properly  refused,  where 
the  only  evidence  as  to  influence  by  the  minister 
was  that  he  had  suggested  a  bequest  to  a  Bible 
college,  which  bequest  testatrix  did  not  make. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D(g.  i  608;    Dec.  Dig.  «s>262(18).] 
6.  Affeal   and    Bbbob    «=>882(12>— Irvitbd 

Ebbob^Ihstbdctions. 
The  contestant  of  a  will  cannot  complain  of 
an  instruction  (or  proponents  defining  testamen- 
taiT  capad^  which  &  the  same  in  legal  effect 
ana  diners  in  language  only  slightly  from  con- 
testant's instruction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr.  Cent.  Dig.  1 8602;  Dec.  Dig.  <8=>882(12).l 

Appeal  from  Olrcnlt  Court,  Boone  County ; 
David  H.  Harris,  Judge. 

Proceedings  by  William  lAwry  against 
the  Columbia  Cemetery  Association  and 
others,  to  contest  the  will  of  Ellsa  M.  Lowry. 
Judgment  upholding  the  will,  and  contestant 
appeals.    Affirmed. 

GUlespy  ft  Oonley,  of  Columbia,  for  ap- 
pellant Harris  ft^  Price,  McBalne  ft  Clark, 
and  Balph  T.  Flnley,  all  of  Columbia,  for 
respondents. 

BIiAIR>  J.  This  proceeding  to  contest  the 
will  of  Eliza  E.  Lowry  was  instituted  in  the 
Boone  circuit  court  by  decedent's  only  sur- 
viving heir  at  law,  William  Lowry.  The 
jury  returned  a  verdict  upholding  the  Will, 
and  this  aweal  followed. 

The  petitioD  charges  decedent  was  of  un- 
sound mind  and  the  will  the  product  of  un- 
due infiuenoe.  Both  briefs  (proceed  Upon 
the  assumption  that,  under  the  evidence,  the 
issues  were  for  the  Jury.  The  questions  pre- 
araited  do  not  necessitate  a  detailed  state- 
ment ot  the  facts.  These,  so  far  as  neces- 
sary to  a  decision,  are  stated  in  connection 
with  the  questions  discussed. 

[1,2]  L  Appellant's  counsel  asked  a  wit- 
ness whether,  in  her  oplnicm,  Miss  Lowry 
"bad  the  capacity  to  understand  the  nature 
of  a  business  transaction  on  or  about"  the 
date  when  the  will  in  question  was  executed. 
An  objection  was  sustained  to  this  question, 
and  the  ruling  Is  assigned  for  error.  The 
contention  Is  overruled  for  the  reasons:  (1) 
The  witness  had  already  testified  fully  as 
to  her  opinion  that  Miss  Lowry's  mind  was 
unsound,  and,  subsequently,  in  her  testimony, 
gave  her  opinion  that  Miss  Lowry  knew 
nothing  of  business  and  nothing  of  her  own 
business,  and  that  this  "was  not  because. she 
was  inexperienced,"  but  "because  she  was 
not  capable" ;  though  excluded  in  connection 


with  the  particular  Questlcm  ruled  on,  the 
witness  gave  full  testimony  on  the  point,  and 
the  ruling  could  not  have  harmed  appellant 
(2)  Had  the  ruling  not  been  cured  as  stated, 
yet  error  could  not  be  predicated  ui)on  it, 
since  no  showing  was  made  at  the  time  as 
to  what  appellant  expected  to  prove  by  the 
witness.  This  last  rule  dl^wses  of  another 
assignment,  based  upon  the  exclusion  of  the 
answer  to  a  question  propounded  to  a  bale- 
fidary  under  the  will  as  to  whether  he  was 
"worth  $80,000.00." 

[S,  4]  II.  Appellant  requested  an  Instruc- 
tion to  the  effect  that  if  the  Jury  found  from 
the  evidence  that  Rev.  Chas  M.  Sharpe — 
"was  a  pastor  of  the  Christian  Church  and  was 
the  spiritual  adviser  of  deceased,  and  that  by 
reason  of  a  religious  relation  he  had  acquired 
an  influence  over  deceased,  and  that  diroagh 
sudi  influence,  if  any  you  find,  deceased  was 
caused  to  leave  nearly  afi  her  property  to  stran- 
gers and  to  organizations  affiliated  with  such 
church,  and  her  hdr  at  law  was  left  only  a 
small  portion  of  her  estate,  then  the  burden  of 
proof  on  undue  influence  *  *  *  is  with  the 
defendants  J  and,  unless  you  beHeve  from  the 
greater  weight  of  the  credible  evidence  in  the 
case  that  the  said  Charles  M.  Sharps  did  not 
exercise  an  undue  influence  over  the  deceased, 
your  verdict  most  be  for  plaintiSs." 

(a)  Other  instructions  given  for  appellant 
covered  the  question  as  to  undue  influence. 

(b)  There  was  no  evidence  that  Sharpe 
induced  Miss  Lowry,  or  attempted  to  induce 
her,  to  make  any  bequest  the  will  contains. 
It  does  appear  he  had  suggested  a  bequest 
to  a  Bible  college.  No  such  bequest  was 
made.    There  was  no  error  in  the  ruling. 

[5]  Some  complaint  Is  made  of  respond- 
ents' Instruction  No.  4,  defining  testamentary 
capacity.  It  I9  unnecessary  to  say  more 
tlian  that  appellant's  instruction  No.  2  laid 
down  the  same  definition.  The  difference  in 
language  Is  slight,  and  the  difference  in  legal 
effect  is  nothing.  In  these  circumstances  ap- 
pellant cannot  complain.  1 

The  Judgment  is  affirmed.  All  coocnr, 
WOODSON,  J.,  In  result 


HT7BEB  V.  UNITED  ETS.  CO.  OF  ST. 
LOUIS.     (No.  18176.) 

(Supreme  Court  of  Missouri,  Divisicm  No.  1. 
Dec.  1,  1016.) 

1.  Pleadikg  «=>488(1)— CoNSTBUonoN— V«b- 

DICT. 
The  fullest  Intendment  within  the  iMtentiol- 
ity  of  the  terms  of  the  petition  will  be  accorded 
to  it  after  verdict 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Crnt  Dig.  H  14S1,  1453-14S6;  Dee.  Dig.  <»s> 
433(1).] 

2.  Tbial  4=>281(8)— iNBTBUonoNS— CoirroBX- 

ITY  TO  PLBADINO. 

Where  the  petition  alleged  that  deceased  was 
driving  a  horse  and  buggy,  and  that  a  street 
car  was  run  out  of  a  yard  or  shed  from  be- 
hind a  brick  wall,  unmanned  in  front  by  any 
emi>Ioy6  of  the  railway,  and  that  deceased,  to 
avoid  collision  with  it,  was  compelled  to  tarh 
away  and  upon  a  main  line  track,  where  bis 
team  was  struck  by  another  car  and  he  was 
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fatally  injured,  the  Inference  was  that  deceased 
acted  from  apprehension  of  immediate  danger, 
and  hence  an  instruction  that,  if  defendant's 
negligence  placed  deceased  in  a  situation  of  ap- 
parently imminent  danger  and  peril,  he  could 
not  be  held,  to  be  negligent  if  in  trying  to  es- 
cape he  adopted  a  dangerous  alternative  in  at- 
tempting to  cross  the  main  track,  provided  it 
was  that  which  a  prudent  man  might  take  in  the 
same  circumstances,  was  not  repugnant  to  the 
allegations. 

[Ed.  Note.— EV>r  other  cases,  see  Trial,  Gent. 
Diig.  g  593;    Dec.  Dig.  «=>251(8).] 
S.  Tbiai,  ^=>251(8)— Instbuoiionb— Ooitfobk- 

iTY  TO  Issues. 
In  such  action,  where  the  case  went  to  the 
jury  solely  as  to  defendant's  negligence  in  bring- 
ing one  of  its  cars  from  the  shed  to  take  its 
place  on  the  main  Une,  and  no  issue  as  to  the 
negligent  operation  of  the  other  car,  which  col- 
lided with  plaintiff's  team  when  he  turned  to 
cross  the  main  track,  was  submitted,  and  where 
the  only  question,  aside  from  defendant's  negli- 
gence, was  the  contributory  negligence  of  the  de- 
ceased, the  omission,  from  an  Instruction  as  to 
the  decedent's  conduct  in  endeavoring  to  escape 
from  a  position  of  imminent  peril,  of  the  cir- 
cumstances of  his  conduct  Immediately  before 
he  reached  the  place  of  peril,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  663;    Dec.  Dig.  «=>251(8).] 

4.  Stbebt   Railboads  «s>08(1)  —  Injttbt   on 
TBACK— GONTBIBVIOBY  Neolioencb. 

Ordinary  care  for  one's  safety  in  using  a 
street  does  not  require  a  traveler  to  look  for  cars 
which  are  being  brought  out  of  sheds  or  bams 
over  lateral  tracks  for  use  on  the  main  track, 
before  they  reach  a  point  where  the  car  it- 
self and  purpose  of  its  movement  can  be  fully 
seen  and  understood. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  g  204;    Dec.  Dig.  «s>g8(l).] 

5.  Stbeet  Railboads  «=3ll2(3)— Pleadino— 

CONTBIBUTOBY      NeGLIOKROK  —  BUBDEH     OT 

Pboof. 

In  an  action  against  a  street  railroad  for 

negligence  resulting  in  the  death  of  plaintiff's 

husband,  the  defendant's  plea  of  contributory 

negligence  imposed  upon  it  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  227,  228;  Dec.  Dig.  (S=> 
112(3).] 

Appeal  trom  St.  Lonls  Occult  Court ;  <xeo. 
d.  Hitchcock,  Judge. 

Action  by  Elizabeth  Huber  against  the 
United  Railways  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Boyle  &  Priest,  T.  M.  Pierce, '  and  W.  M. 
Hezel,  all  of  St  Loals,  for  appellant  Jones, 
Htfdcer,  Sullivan  &  Angert,  CbrU  P.  EUeriie, 
and  James  0.  Jones,  Jr.,  all  of  St.  Louis,  for 
respondeat. 

BOND,  J.  I.  Plaintiff,  who  is  the  widow 
of  William  Huber,  recovered  a  judgment  for 
110,000,  for  personal  injuries  causing  the 
death  of  her  husband.  Defendant  duly  ap- 
pealed. 

[1, 1]  The  negligence  charged  in  plalntifTs 
petition  is  thus  expressed: 

"Plaintiff  states  that  on  or  about  April  8. 1912, 
Williajn  Huber  was  driving  a  horse  and  Duggy 
along  the  south  side  of  Delmar  avenue,  at  or 
near  its  intersection  with  Laurel  avenue,  in  said 
city,  in  an  eastwardly  direction,  and,  while  so 
driving  said  horse  and  buggy,  a  car  of  the  de- 
fendant was  caused  to  run  out  of  the  yards  or 
sheds  of  the  defendant  in  a  northward  and  north- 


westwardly direction.  Immediately  east  of  said 
Laurd  avenue  imd  from  behind  a  brick  wall 
which  separates  the  said  yards  or  sheds  of  the 
defendant  from  Laurel  avenue.  Said  ear  at  said 
time  was  not  manned  at  the  front  end  thereof 
by  any  person  or  employ6  of  the  defendant,  so 
as  to  observe  persons  or  vehicles  that  might  be 
in  the  way  of  said  car,  and  wherebv  said  Wil- 
liam Huber,  tb  avoid  collision  wiu  said  car, 
was  compelled  to  turn  his  horse  and  buggy  to 
the  north,  and  in  so  doing  pass  onto  and  upon 
the  west-bound  main  line  track  of  the  defendaot 
on  Delmar  avenue,  and  as  a  result  of  which 
said  horse  and  buggy  was  collided  with  by  a 
west-bound  car  of  the  defendant  in  which  colli- 
sion, and  as  a  direct  result  thereof,  said  Wil- 
liam Huber  was  so  injured  that  he  died  on  the 
same  day." 

Defendant's  answer  was  a  general  denial 
and  a  plea  of  contributory  negUgeac&  On 
the  trial  there  was  evidence  tending  to  prove 
some  of  the  allegations  of  negligence  charged 
in  the  petition.  The  only  errors  assigned  on 
appeal  relate  to  the  giving  and  refusal  of 
instructions. 

Appellant  complains  that  the  first  Instruc- 
tion given  for  respondent  told  the  Jury  that, 
in  the  event  they  found  that  any  of  the  re- 
spondent's negligences  alleged  in  the  petition 
placed  the  husband  of  plaintiff  "in  a  situation 
of  apparently  imminent  danger  and  peril," 
then  he  was  not  to  be  "held  to  have  beeu  neg- 
ligent," if,  in  trying  to  escape,  he  adopted  a 
dangerous  alternative  in  attempting  to  cross 
defendant's  west-bound  track,  provided  such 
action  on  his  part  was  that  which  a  prudent 
man  might  take  in  the  same  drcnmstances. 
It  is  insisted  that  this  portion  of  the  instruc- 
tion transcended  the  scope  of  the  petition 
and  evidence,  and  that  It  was  further  faulty 
in  not  submitting  the  h^-pothesis  that  the  de- 
ceased, by  prior  Inattention  or  falling  to  look 
as  be  approached  the  tracks  leading  from  the 
car  sheds  to  the  main  track,  had  placed  him- 
self in  such  a  position  of  peril. 

^e  petition  alleges,  in  effect,  that  to  avcHd 
a  collision  with  a  negligently  approaching 
car  the  deceased  was  compelled  to  turn  to 
the  north  onto  another  track  whereon  he  col- 
lided with  another  car.  It  is  true,  it  does 
not  allege  that  in  so  doing  the  deceased  act- 
ed from  a  sudden  sense  of  danger;  but  tliat 
he  so  acted  is  fairly  to  be  implied  from  the 
facts  pleaded,  and  the  rule  Is  that  the  fullest 
Intendment  within  the  potentiality  of  its 
terms  will  be  accorded  to  a  petition  after 
verdlcC  We  think  the  fair,  if  not  the  neces- 
sary, implication  from  the  language  of  the  pe- 
tition, is  that  the  deceased  acted  from  appre- 
hension of  Imminent  danger,  and  we  there- 
fore conclude  that  the  Instruction  did  not 
present  a  legal  theory  repugnant  to  Its  al- 
legations. 

[3,4]  XL  It  la  urged  In  support  of  the 
second  objection  to  the  Instruction  under 
review,  that  It  failed  to  present  a  theory, 
raised  by  the  evidence,  of  prior  negligence  of 
the  deceased  in  putting  himself  in  danger 
of  the  car  coming  from  the  shed,  in  that  he 
failed  to  look,  or,  looking,  saw  the  advano- 
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Ing  car,  and  Dotwltbatandins  drove  Into  a 
place  of  danger.  In  coneiderlng  this  point, 
it  must  b«  noted  that  the  case  went  to  the 
Jury  solely  on  the  Issue  as  to  the  negUgr^ce 
of  defendant  in  bringing  one  of  its  cars  from 
the  shed  to  take  its  place  on  the  main  track. 
No  Issues  as  to  the  negligent  operation  of  the 
different  car  on  the  main  track,  which  col- 
lided with  deceased  when  he  turned  north- 
wardly to  cross  the  track  on  which  it  was 
traveling  from  an  opposite  direction  were  sub- 
mitted to  the  jury.  All  such  allegations  of 
negligence  were  withdrawn  from  the  consid- 
eration of  the  Jury,  who  were  only  left  to 
consider  whether  any  negligence  wtw  shown 
in  the  operation  of  the  particular  car  ap- 
proaching the  main  track  from  the  shed,  as 
to  which  plaintiff  alleged  that  it  was  not 
"manned  at  the  front  end  thereof,"  that  Its 
speed  was  negligent,  and  that  no  gong  was 
sounded. 

Assuming  that  there  was  some  evidence 
from  which  the  Jury  were  entitled  to  Infer 
negligence  In  some  one  of  these  respects, 
then  the  only  Question  left  would  be  as  to 
whether  the  contributory  negligence  of  the 
deceased  directly  contributed  to  the  injury 
from  which  he  died.  It  is  not  complained 
that  the  court  failed  to  direct  the  attention 
of  the  jury  to  aU  the  circumstances  of  the 
conduct  of  the  deceased.  Immediately  before 
or  slmdltaneons  with  his  arrival  in  a  place 
of  peril.  The  Insistence  of  appellant  Is  that 
the  jury  should  have  been  told  to  consider 
also  the  evidence  bearing  on  the  conduct  of 
the  deceased  prior  to  that  event,  and  begin- 
ning at  the  time  when  he  reached  a  place 
where  the  evidence  tended  to  show.  It  was 
possible,  by  looking  ahead,  to  see  the  motion 
of  the  car  as  it  passed  along  a  waU  of  lower 
height  before  clearing  the  same  and  coming 
out  in  front  of  the  moving  buggy. 

We  do  not  think  the  omission  of  such  ref- 
erence in  the  instruction  was  reversible  er- 
ror. It  is  true  the  companion,  of  deceased 
testified  that  the  car  coming  from  the  shed 
might  have  been  seen,  before  it  got  Into  the 
clear,  over  the  waQ  which  Inclosed  the  shed 
lot,  "if  a  person  would  be  looking  for  It." 
But  we  do  not  think  that  ordinary  care  for 
one's  safety  In  nslng  the  streets  requires  the 
traveler  to  look  for  the  appearance  of  cars 
which  are  being  brought  out  of  sheds  or  barns 
«ver  lateral  tracks,  for  use  on  the  main 
ttack,  before  they  reach  a  point  where  the 
car  Itself  and  the  purpose  of  its  movement  can 
,be  fully  seen  and  understood  b^  the  passing 
pablle.  It  was  the  duty  of  the  deceased,  as  he 
came  toward  the  car  tradu  leading  from 
the  sheds  to  the  main  line,  to  look  over  the 
entire  space  occupied  by  such  tra(te  to 
ascertain  whether  or  not  a  car  was  about  to 
pass  over  them;  but  it  was  not  a  dictate 
of  ordinary  care  that  he  shonld  extend  hia 
Tl^on  beyond  the  walls  inclosing  the  shed 
lot,  from  which  the  lateral  tracks  were  laid, 


even  though  he  might  have  observed,  over 
those  walls,  the  top  of  a  moving  car. 

Our  conclusion  is  that  the  instruction  dl-' 
recting  the  Jury  to  consider  all  the  drcum- 
sta^cea  affecting  the  conduct  of  the  deceased, 
when  he  could  see  the  shed  car  after  it 
arrived  in  the  open,  was  substantially  correct 
under  the  testimony  in  this  case. 

[6]  m.  Appellant  complains  of  an  instruc- 
tion given  by  the  court  to  the  effect  that  the 
plea  of  contributory  negligence  imposed  the 
burden  of  proof  thereof  on  the  defendant 
There  Is  no  merit  in  this  point 

The  Judgment  is  therefore  affirmed.  AU 
concur. 


CITI  OF  ELSBERBT  v.  BUSHMAN. 
(No.  17726.) 

(Supreme  Court  of  Missouri,   Division  Na  1. 
Dec.  1.  1918.) 

COOOIEBOE  «=96&— INTSSSTATB   BZPBBSS   COlt- 
FANIE8— LiCSKSi:. 

A  city  ordinance  impoeing  a  license  tax  of 
$25  a  year  on  express  companies  doing  business 
and  having;  an  office  in  the  city,  with  a  penalty 
for.  violation  thereof,  enacted  under  Rev.  St 
1906,  i  9390,  authorizing  cities  to  regulate  and 
license  express  companies  and  express  agents, 
is  violative  of  Const  U.  S..  art  1.  S  S,  as  a 
reflation  of  interstate  commerce  so  far  as  ap- 
plied to  a  corporation  of  another  state  doing 
an  interstate  busin^^s.  .     . 

[Ed.  Note.— For  other  caseer,  see  Commerce, 
Cent  Dig.  $1  100,  11»-119;    Dee.  Dig.  «:s>flO.I 

Appeal  from  Clrcalt  Court,  lilncoln  Coun- 
ty ;  B.  M.  Dyer,  Judge. 

Action  by  the  City  of  Msberry  against  C. 
it.  Bushman.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

This  case  originated  in  the  mayor's  court 
of  the  city  of  Elsberry,  a  city  of  the  fourth 
class  situate  In  the  county  of  Lincoln,  state 
of  Missouri,  and  Is  bottomed  upon  an.  Infor- 
mation filed  by  the  city  attorney  of  that 
dty  charging  the  respondent  with  the  viola- 
tion of  sections  6,  6,  7,  and  8  of  Ordinance 
120  of  said  city.  Those  sections  read  as  fol- 
lows:' 

"Sec.  6. .  No  express  company  shall  do  any 
business  or  have  an  office  in  the  dty  of  Elsberry, 
Mo.,  without  first  liaving  taken  out  a  license 
therefor. 

"Secv  6l  ^ere  is  hereby  levied  a  Ucense  tax 
of  twenty-five  dollars  per  year  on  each  and  every 
express  company  doing  business  or  having  an 
office  in  the  dty  of  Elsberry,  Mo. 

"Sec.  7.  Any  peraoa,  persons,  finn  or  corpo- 
ration  violating  any  of  the  provisions  of  the  pre- 
ceding sections  shall  be  deemed  guilty  of  a  mis- 
demeanor and  on  conviction  shall  be  punished 
by  a  fine  of  not  less  than  one  or  more  tiian  one 
hundred  dollars,  or  bv  imitriionment  in  the 
county.  Jail  not  exceeding  six  months,  or  by 
both  ntch  fine  and  imprisonment 

"Sec.  8.  Any  person,  persons,  firm  or  corpora- 
tion acting  as  agent  or  manager  for  any  tele- 
phone, telegraph  or  express  company  In  the  citv 
of  Elsberry,  Mo.,  which  has  not;  complied  with 
the  provisions  of  the  preceding  sections,  shall 
be  deemed  guilty  of  a  misdemeanor  and  on  con- 
viction shall  be  punished  by  a  fine  of  not  to 
exceed  one  hundred  dollars  or  by  imprisonment 
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in  the  dty  jail  of  not  to  exceed  six  months,  or 
by  l>oth  stich  fine  and  imprisonment" 

No  complaint  is  lodged  against  the  suffi- 
ciency of  the  Information  in  charging  the 
respondent  with  the  offense  prescribed  In 
said  section  8  of  said  ordinance. 

The  case  was  tried  npon  an  agreed  state- 
ment of  facts,  showing  that  ESsberry  was  a 
city  of  the  fourth  class;  that  the  ordinance 
mentioned  was  duly  enacted  by  the  dty  in 
pursuance  of  section  9399,  R.  S.  Mo.  1909; 
that  the  Adams  Bixpress  Company  was  a  for- 
eign corporation  engaged  in  interstate  com- 
merce, with  an  office  in  Elsberry,  In  the 
charge  of  the  respondent  as  its  agent;  that  it 
was  conducting  said  business  in  said  dty 
without  first  having  talien  out  a  license  au- 
thorizing It  to  so  do. 

The  trial  In  the  mayor's  court  resulted  In 
favor  of  the  dty,  with  the  imposltl(m  of  a 
fine  of  $1  against  the  respondent.  From  that 
Judgment  the  respondent  appealed  to  the  cir- 
cuit court  of  Lincoln  county,  where  a  trial 
de  novo  was  had,  which  resulted  in  a  Judg- 
ment In  favor  of  respondent  BYom  that 
Judgment,  the  dty  appealed  to  this  court 

Job.  R.  Palmer,  of  Clsberry,  for  appellant 
John  W.  MatBon,  of  Louisiana,  Mo.,  for  re- 
spondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  There  is  but  one  question  presented 
by  this  record  for  determination,  and  that  la 
one  of  law,  viz. :  Is  the  ordinance  upon  which 
the  information  Is  based  constitutional? 

It  Is  conceded,  or  rather  not  denied,  that 
said  section  of  the  statute  mentioned  pur- 
ports to  grant  the  dty  of  Elsberry  the  power 
to  enact  the  ordinance  mentioned;  and  coun- 
sel for  respondent  contends  that  both  the 
statute  and  the  ordinance  are  violative  of  the 
commerce  dause  of  the  Constitution  of  the 
United  ijtates  (artlde  1,  |  8),  which  provides 
that  Congress  shall  have  power  to  regulate 
commerce  with  foreign  nations  and  among 
the  several  states  and  with  the  Indian  tribes. 
This  question  came  before  the  Supreme  Court 
of  the  United  States  In  the  case  of  Crutcber 
T.  Kentucky,  141  U.  S.  47,  U  Sup.  Ct  851, 
35  L.  Ed.  649,  and  that  court  reversed  the 
Judgment  of  the  Supreme  Court  of  Kentucky 
and  held  that  the  statute  of  that  state  pro- 
hibited any  person  from  acting  as  the  agent 
of  any  foreign  express  company  not  having  a 
license  from  the  secretary  of  state  authoriz- 
ing It  to  transact  business  In  that  state. 
That  opinion  is  very  ezhaustlTe  of  the  sub- 
ject, reviewing  all  of  the  authorities  bearing 
upon  the  question.  The  substance  of  the  rul- 
ing of  that  court  la  well  stated  in  the  aylla- 
bys  of  the  case,  whldi  reads  as  follows: 

:"The  act  of  tlie  Legislature  of  Kentucky  of 
March  2,  1860,  'to  regillate  agencies  of  foreign 
express  cotapaniea,'  wbicti  provides  that  the 
agent  of  an  express  company  not  incorporated 
by '  ttie  laws  ot  that  state  shall^  not  carry  on 
business  there  without  first  obtaining  a  license 


I  from  the  state,  and  that  prdiminary  thereto, 
he  shall  satisfy  the  auditor  of  the  state  that 
the  company  he  represents  is  possessed  of  an 
actual  capital  of  at  least  |150,000,  and  that  if 
he  engages  in  such  business  \ntliout  license  he 
shall  be  subject  to  fine,  la  a  regoUtimi  of  inter- 
state commerce  so  far  as  applied  to  a  corpora- 
tion of  another  state  engaged  in  that  busmess, 
and  is,  to  that  extent  repugnant  to  the  Consti- 
tution of  the  United  States." 

The  only  difference  In  the  facts  of  that 
case  and  this  is  that  In  the  former  the  ex- 
press company  was  required  to  procure  a  li- 
cense to  do  business  in  the  state  from  the 
state,  through  the  secretary  thereof,  while 
in  this  case  the  ordinance  requires  the  com- 
pany to  procure  the  license  from  the  dty  of 
Elsberry. 

If  the  state  Itself  has  not  the  power  to 
exact  the  license  from  the  company,  then,  of 
course,  It  has  no  authority  to  delegate  that 
power  to  the  dty  of  Elsberry,  a  creature 
thereof.  The  sam|  rule  Is  announced  in  the 
following  cases:  International  Text-Book 
Co.  y.  OlUesple,  229  Mo.  S97,  loc.  dt.  416, 
129  S.  W.  922 ;  Western  Union  Telegraph  Co. 
T.  BEIansas,  216  U.  S.  1,  30  Sup.  Ct.  190,  64 
L.  Ed.  355;  Allen  ▼.  PuUman  Co.,  191  U.  S. 
171,  24  Sup.  Ct  39,  48  L.  Ed.  134;  Leloup  v. 
Port  Of  MobUe,  127  U.  S.  640,  8  Sup.  Ct  1380, 
32  L.  Ed.  311 ;  Kansas  City  T.  Oppenhelmer, 
100  Mo.  App.  627,  75  S.  W.  174;  Hogbes  ▼. 
City  of  Los  Angeles,  168  CaL  764,  145  Pac 
94;  Morristown  ft  Auto  Co.  t.  Borrougb  of 
Madison,  85  N.  J.  Law,  69,  88  Atl.  829. 

Counsel  for  appellant  could  with  as  mudi 
plauslbUlty  contend  that  the  state  of  Missouri 
has  the  authority  to  prevent  a  national  bank 
from  doing  business  In  this  state  without 
first  taking  out  a  state  or  dty  license  au- 
thorizing It  to  80  da 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  circuit  court  Is  affirmed.  All 
ocmcnr. 


VOOT  et  al  v.  BERGMANN.    (No.  1760a) 

(Supreme  Court  of  Missoori,  Division  Na  1. 
Dee.  1,  191&) 

1.  ADTBB8K   POSBEBSIOIT    4=>6e(2)  —    HosnU 
OHABACTEa— LlRK. 

One  entering  npon  land  and  locating  a  feaet 

by  mistake  and  in  ignorance  of  the  true  boond- 
ary  line  and  his  inclosure  of  a  larger  area  with- 
in his  fence  than  what  he  might  have  found  that 
his  deed  called  for  would  have  adverse  possesstoa 
If  be  intended  to  hold  and  daim  all  the  fence  in- 
closed ;  buk  if  be  located  the  fence  on  wliat  he 
supposed  was  the  true  line  intending  to  claim 
only  to  the  true  line,  wherever  it  might  be,  h^ 
possession  was  not  adverse. 

[Ed.  Note.— For  other  cases,  sec  Adverse  Poa- 
8es8ion,  Cent  Dig.  ft  378-383;  Dec.  Dig.  «» 
66(2).] 

2.  Adverse   Possession   ^=3112  —   Hostili 
Character— BorrNDABT— Burden  of  Proof. 

In  ejectment,  ^-here  it  appeared  that  de- 
fendant bad  been  in  open,  notorious,  and  ezclo- 
sive  possession  of  the  parcel  for  about  20  years, 
claiming  to  a  line  he  believed  was  correct,  the 
burden  was  on  plaintiff  to  show  that  defend- 
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anf  8  holding  was  rabject  to  a  future  ascertain- 
ment of  the  correct  line. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  It  661,  658,  654,  667-659, 
661-683,  665,  666;  Dec.  Dig.  <S=»112.] 

Appeal  from  Olrcnlt  Gonrt,  Warren  Oonn- 
ty;   James  D.  Bamett,  Judge. 

Bjectment  by  John  Vogt  and  others  against 
William  Bergmann.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Ehnll  Roehrlg,  of  Warrenton,  for  appellant 
T.  W.  Hukriede  and  J.  W.  Delventhal,  both 
of  Warrenton,  and  Rosenberger  &  Dowell,  of 
Montgomeiy,  tor  respondents. 

BLAIB,  J.  This  Is  an(  appeal  from  a 
Jadgment  -  for  plaintiffs  In  an  action  in 
ejectment  begnn  in  tbe  Warren  drcnit 
court  to  recover  a  strip  of  land  along  the 
soatb  side  of  the  B.  ^  of  S.  R  %  of  section 
10,  township  47,  range  2  west,  in  Warren 
county.  Tbe  area  of  the  strip  in  oontroversy 
Is  less  than  an  acre.  It  Is  conceded  plain- 
tiffs have  the  paper  title,  and  that  defend- 
ant had  been  In  the  open,  notorloas,  and 
exclasive  possession  of  the  parcel  for  about 
20  years  before  this  action  was  begnn.  Plain- 
tiffs endeavored  to  show  defendant  did  not 
claim  adversely,  but,  though  occupying  the 
parcel,  claimed  only  to  the  true  line,  wherev- 
er that  might  be. 

It  was  shown  that  defendant  on  a  former 
trial  testified  he  bought  120  acres  and  "want- 
ed no  more  than  what"  was  his;  that  he 
always  claimed  the  true  line  to  be  at  or  be- 
yond his  fence  and  claimed  tbe  land  inside 
that  boundary,  though  he  said  he  never  in- 
tended to  claim  any  land  that  did  not  belong 
to  him.  Wdimeyer,  a  surveyor,  testified  de- 
fendant told  him  he  claimed  to  a  comer 
north  of  his  fence.  Judge  Huckriede  testified 
defendant  told  himi  bis  fence  was  on  the 
section  line ;  said  he  only  claimed  what  was 
his  but  that  his  feifce  was  on  the  line. 

At  the  dose  of  the  evidence  defendant  of- 
fered an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence  which  the  court  refus- 
ed to  give.    Numerous  errors  are  assigned. 

[1]  In  Milligan  v.  Frltts,  226  Mo.  loc.  dt 
197,  126  S.  W.  1101,  this  court  announced 
tbe  rule  dedsive  of  this  cas&  In  that  case, 
after  reviewing  the  authorities,  tbe  court 
said: 

"The  fact  that  the  defendant  or  those  under 
whom  he  claims  may  have  entered  upon  the  land 
and  located  the  fence  and  bam  by  mistake  and 
in  ignorance  of  the  location  of  the  true  boundary 
line,  the  fact  tliat  they  had  no  intention  of  tak- 
ing what  did  not  belong  to  them,  the  fact  that 
within  their  fences  they  may  have  inclosed  a 
larger  area  than  what  they  might  have  found  out 
thor  deed  called  for  if  uey  had  consulted  the 
plat  and  had  surveyed  the  lots,  would  not  de- 
stroy the  adverse  character  of  their  poesenion, 
if  tliat  possession  was  with  the  intention  to  bold 
and  daim  all  that  the  fence  inclosed.  On  tbe 
other  hand.  If  they  located  the  fence  on  what 
they  supposed  was  the  true  line  and  intended  to 
clam  only  to  tbe  true  line  wlienever  and  wher- 


ever it  might  be  located,  tlie  possession  would 
not  be  adverse." 

[I]  The  evidence  upon  which  plaintiffs  rely 
to  negative  the  idea  of  adverseness  in  de- 
fendant's daim  shows  defendant  daimed  the 
land  inside  his  fence  and  claimed  to  his 
fence  (and  beyond  it),  and  always  claimed 
the  true  line  was  so  located  that  the  parcel 
in  question  fell  on  his  side  of  It.  While  he 
said  he  wanted  no  more  than  his  own,  he 
stoutly  maintained  that  the  parcel  was  his 
own. 

The  burden  was  upon  ttie  plaintiffs,  In  tbe 
drcumstances  of  this  case,  to  show  that  de- 
fendant's holding  was  subject  to  a  future  as- 
certainment of  the  correct  line.  Lemmons 
V.  McKlnney,  162  Ma  loc.  dt.  630,  63  S.  W. 
92 ;  BarUett  v.  Boyd,  175  S.  W.  loc  dt.  949. 
They  fUled  to  make  that  proof.  The  record 
does  not  indicate  the  want  of  proof  could  be 
supplied  on  another  trial. 

The  judgment  is  reversed.    All  concur. 


HUMIGKn  T.  MBRAMEO  QUARRY  00. 

(No.  18982.) 

(Supreme  Oonrt  of  Missouri,  IMvlsion  No.  1. 

Dec  1,  1916.) 

Mabtxb  and  Sebvant  «s»92(1)  —  Injitbt  to 

SBBVANT  —  DVTX  of  MaBTEB  —  TaKATUXNT 

Attkr  Injitbt. 
An  employer  owes  to  an  empIoy6  injured 
while  at  work  so  seriously  as  to  be  incapad- 
tated  from  securing  assistance  for  himself  and  in 
need  of  immediate  first  aid  and  medical  and  sur- 
gical treatment  the  duty  to  furnish  first  aid  as 
well  as  medical  treatment,  and  therefore,  in  an 
action  for  failure  to  furnish  such  treatment,  It 
was  error  to  modify  plaintiff's  requested  instruc- 
tion by  omitting  reference  to  the  first  aid  and  to 
instruct  that,  if  the  defendant  exercised  reason- 
able diligence  to  procure  medical  treatment,  it 
was  not  liable. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  148 ;  Dec  Dig.  «3>92(D.]. 

Appeal  from  St.  Louis  carcoit  Court;  Leo 
S.  Rassieur,  Judge. 

Action  by  August  Hunlcke,  as  administra- 
tor of  the  estate  of  Fred  B.  Hunicke,  de- 
ceased, against  the  Meramec  Quarry  (Com- 
pany. Judgment  for  defendant  and  plaintiff 
appeals.     Reversed  and  remanded. 

This  suit  originated  In  the  drcutt  court  of 
J^erson  county,  and  is  to  recover  from  the 
defendant  the  sum  of  $10,000  damages  for 
the  death  of  Fred  R.  Hunlcke  (who  had  been 
most  grievously  injured  whUe  in  the  employ, 
of  the  company)  through  the  alleged  negli- 
gence of  the  latter  in  not  furnishing  him  with 
prompt  emergency  or  first  aid  assistance  and 
surgical  assistance  upon  that  occasion. 

This  Is  the  second  appeal  of  this  case  to 
this  court  The  opinion  written  on  tbe  for- 
mer appeal  Is  reported  in  262  Ma  661, 
172  S.  W.  43,  li.  R.  A.  19160,  789,  Ann.  Cas. 
1916D,  493.  Upon  that  occasion  the  judg- 
ment of  the  trial  court  sustaining  tbe  motion 
for  a  new  trial  was  affirmed,  and  the  cause 
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remanded  for  farther  proceeding  according 
to  the  views  expressed  In  that  opinion.  In 
response  to  the  mandate,  a  new  trial  was 
bad,  which  resulted  In  a  verdict  and  Judg- 
ment for  the  defendant,  and  the  plaintUI 
again  duly  appealed  the  cause  to  this  court. 
The  pleadings  In  the  case  are  the  same  as 
when  It  was  here  on  the  former  appeal,  and 
the  evidence  Is  substantially  the  same, 
strengthened  probably  In  some  degree  In  fa- 
vor o!C  the  plaintiff,  but  that  fact  In  no 
manner  effects  the  question  presented  by  this 
appeal.  The  facts  of  the  case  are  fully  stat- 
ed In  the  former  opinion,  and  no  good  pur- 
pose would  be  served  by  a  repetition  of  them 
here;  so  they  are  omitted  from  this  state- 
ment of  the  case. 

Joseph  Wheless,  of  St.  Lodls,  for  appellant. 
Watts,  Gentry  &  Iiee  and  J.  E.  Carroll,  all  of 
St.  liOuls,  for  respondent. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  There  Is  but  one  legal  proposi- 
tion presented  by  this  record  for  determina- 
tion, and  that  Is  the  ruling  of  the  court  In  re- 
fusing instruction  numbered  1,  asked  by 
counsel  for  plaintiff,  and  In  giving  In  Uen 
thereof,  for  plaintiff,  Instructloo  marked  la, 
and  In  giving  for  defendant  Instruction  num- 
bered S,  In  harmony  therewith. 

Instruction  la  reads  as  follows: 

"Tbc  court  inatmcts  the  jury  that.  If  yon  be- 
lieve and  find  from  tiie  evidence  that  on  March 
12,  1909,  Fred  R.  Eunicke  was  in  the  employ  of 
the  defendant,  Meramec  Qnarry  Company,  at  a 
stone  qnarry  owned  ar  operated  by  it  in  Jeffer- 
son county,  and  that  while  so  employed  said  Fred 
was  injured  as  shown  in  the  evidence,  and  that 
be  was  injured  to  aoch  an  extent  that  he  was 
incapacitated  from  caring  for  himself,  and  that 
an  emergency  was  thus  created  which  demanded 
prompt  surgical  and  medical  treatment  in  order 
to  stop  the  flow  of  blood  from  his  wound  and 
save  his  life,  then  it  became  and  was  the  legal 
duty  of  the  defendant  corporation,  through  its 
officers  or  employte  at  the  place  of  accident,  to 
exercise  ordinary  care  and  diligence  to  secure  for 
him  such  surgical  and  medical  aid  and  treatment, 
in  such  emergency,  as  was  reasonably  possible 
under  all  the  circumstances  surrounding  the  par- 
ties. And  by  'ordinary  care'  is  meant  such  care 
as  ordinarily  careful  and  prudent  men  would 
use  in  the  same  or  similar  circumstances;  and 
failure  to  exercise  such  care  would  constitute 
negligence  for  which  the  defendant  would  be  lia- 
ble in  damages. 

"Therefore,  if  you  further  believe  and  find 
from  the  evidence  that  the  defendant  negligently 
failed  or  delayed  to  secure  and  provide  such  aid 
and  treatment  as  above  defined  as  were  reason- 
ably possible  for  it  to  secure  and  provide  under 
all  the  circumstances  shown  in  the  evidence,  and 
that  such  negligent  failure  or  delay,  if  any,  was 
the  direct  cause  of  said  Fred's  death,  notwith- 
standing the  injury  which  he  received,  tiien  the 
defendant  corporation  is  liable  for  such  death. 
And  if  you  further  find  from  the  evidence  that 
the  plaintiff  is  the  administrator  of  said  deceas- 
ed, and  that  said  Fred  at  the  time  of  bis  death 
was  over  21  years  of  age,  and  unmarried  and 
left  no  children,  then  your  verdict  should  be 
for  the  plaintiff  against  the  defendant  corpora- 
tion in  an  amount  not  to  exceed  $10,000." 

And  Instruction  numbered  8  given  for  de- 
fendant ia  as  follows: 


"The  court  Instructs  the  Jury  that.  If  you  be- 
lieve and  find  from  the  evUenoe  in  this  case  that 
after  the  deceased,  SVed  R.  Hunicke,  was  in- 
jured the  defendant  exercised  ordinary  care  to 
secure  for  him  surgical  and  medical  treatment 
at  the  hands  of  competent  physicians  and  sur- 
geons, then  the  defendant  fuUy  discharged  its 
duty  towards  said  Fred  R.  Hunicke,  and  is  not 
liable  to  the  plaintiff  in  this  case." 

The  only  material  difference  between  the 
Instruction  asked  by  plaintiff  and  those  given 
by  the  court  for  the  plaintiff  and  defendant 
Is  that  the  former  told  the  Jury  (1)  that  it 
was  the  duty  of  the  defendant  to  render 
plalatiff  such  emergency  or  "first  aid"  assist- 
ance, as  was  reasonably  possible  under  the 
circumstances  In  order  to  stop  the  flow  of 
blood,  also  (2)  that  It  was  the  duty  of  the  de- 
fendant to  furnish  him  with  such  medical 
and  surgical  assistance  as  was  reasonably 
possible  under  the  circumstances,  whUe  tbose 
given  for  the  plaintiff  and  the  defendant 
eliminated  the  flrst  duty  mentioned,  and  only 
submitted  the  second  to  the  Jury. 

That  action  of  the  court  was  dearly  erro- 
neous, as  the  reading  of  the  flnst  opinion  of 
this  court  will  show.     But  counsel  for  de- 
!  fendant  contend  that  the  court  approved  said 
Instruction  numbered  3  upon  the  former  ap- 
peal, while  counsel  tor  the  (qqwsltian  Insist 
that  said  Instruction  was  not  specially  called 
to  the  attention  of  the  court,  and  for  that 
reason  it  should  not  have  been  given,  es- 
pecially In  the  light  of  the  express  holdings 
I  of  this  court  upon  the  former  appeal.    Be 
that  as  It  may,  said  instruction  3,  given  for 
defendant.  Is  clearly  erroneous,  as  shown  by 
the  former  opinion  In  this  case  and  the  nu- 
merous authorities  cited  therein ;  and  oona»- 
I  qnently   lDStructl<»    marked   la,   given   for 
I  plaUitUf,  which  announces  the  same  rule  of 
I  law.  Is  also  erroneous,  and  neither  should 
have  been  given. 

U.  Counsel  for  plaintiff  Insist  that  Instmo- 
tion  numbered  2  given  for  the  defendant  ia 
subject  to  the  same  objection.  If  that  is 
true,  It  can  be  corrected  at  the  next  trial  of 
the  case. 

For  the  reasons  stated,  the  judgment  of  the 
circuit  court  is  reversed,  and  the  cause  re- 
manded for  another  trial.    All  concur. 


BHiET  et  aL  ▼.  JAEGBR  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  1,  1916.) 

Pebpxtuities  «=»4(10)— Vioiultior  or  HaiM 
AOAiNST— Devise. 
Testatrix's  will,  leaving  her  property  to  her 
eight  children,  provided  that  in  the  event  of 
the  death  of  any  without  issue,  or  in  case  the 
direct  descendants  of  any  of  them  should  die, 
such  cliild's  share  should  revert  to  the  surviving 
children,  or,  if  any  or  all  were  dead,  then  to 
their  descendants.  The  will  further  stated  that 
it  was  testatrix's  desire  that  all  her  property 
remain  with  her  children  or  other  descendants, 
and  in  no  event  become  the  property  of  stran- 
gers to  her  blood,  so  that  it  expressly  provided 
that  in  case  of  a  reverter  to  the  descendants  of 
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a  deeeuad  chlM  lach  deicendwits  ihonld  take 
subject  to  tlie  Hune  restriction  of  reverter  in 
case  they  died  without  issue,  aad  so  on,  ad 
infinitnm.  Held,  that  Ae  devlae  Tiolated  the 
rule  against  peqMtnitiea,  which  i«qnires  that 
the  estate  must  vest  within  lives  In  being  and 
21  years  thereafter,  plus  the  period  of  gesta- 
tion. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  H  19-18;  Dec.  Dig.  •8=>4(l5).] 

Appeal  trom  St  Louis  Circuit  Court; 
Chas.  Olaflln  Allen,  Judge. 

Suit  by  Jennie  It.  Blley  and  otben  against 
Gnstave  A.  Jaeger  and  otbera.  From  a  Jnder- 
ment  for  defendants,  plaintiffs  appeal.  Judg- 
ment aflkmed. 

Bishop  &  Cobbs  and  W.  O.  Scliofleld,  all 
of  St  Loula,  Ralney  &  Jon^,  and  Thomas 
Bond,  of  St  Louis,  for  appellants.  Frederick 
Vlerllng,  Alexander  Bahm,  and  BL  O.  Curtis, 
all  of  St  Louis,  for  respondents. 

BLAIB,  J.  This  is  an  appeal  from  a  Judg- 
ment for  defendants  In  a  suit  to  quiet  title 
instituted  by  plaintiffs  tn  the  circuit  court 
of  the  dty  of  St  Louis.  The  question  in- 
volved arises  upon  the  constructl<»i  of  the 
will  of  Harriet  Bowman,  the  pertinent  parts 
of  which  read  as  foUows: 

"Under  tiie  limitations,  and  subject  to  ths 
restrictions  following,  I  hereby  give,  grant,  be> 
queath  and  devise  all  my  property,  both  real  and 
personal,  to  my  beloved  children,  Mary  Perry, 
ISliaabetn  Lemen,  Bmily  Bowman,  Annie  Ved- 
der,  Alvin  C.  Bowman,  Catherine  Black,  wife 
of  William  Black,  and  familiarly  known  as 
Kate  Black,  Fanny  Sharon  and  Lncy  A.  Bow- 
man, intending  each  to  have  a  fall  and  equal 
share  of  my  real  and  personal  estate;  and  to 
secare  snch  equality  in  the  final  distribution 
of  my  property  among  my  said  children  I  direct 
that  all  advancements  beretofore  made  by  me 
or  by  my  orders  to  any  of  my  said  children. 
or  which  may  be  so  made  hereafter  to  any  of 
said  children,  shall  be  accounted  for  and  de- 
ducted from  said  shares  respectively,  as  such 
amounts  or  sums,  either  in  money  or  valuable 
property,  shall  finally  appear  in  items  of  charg- 
es made  by  me,  or  by  my  orders,  as  against  any 
of  my  said  children.  It  is  further  my  will  that 
certain  real  estate  advanced  by  me  to  Alvin  C. 
Bowman,  Annie  Tedder,  Catherine  Black  and 
Elizabeth  Lemen  separately  and  respectively  be 
by  each  of  them  held  as  a  life  estate  witjiout 
power  of  sale  or  alienation  by  either  of  them, 
and  that  upon  the  death  of  either  of  them  the 
said  estate  so  in  their  possession  shall  descend 
to  and  be  the  property  of  the  descendants  of 
such  deceased  party.  And  fmrther,  it  U  my  will 
that  in  event  of  the  death  .of  any  one  of  my 
said  eight  children  without  issue,  or  in  case 
the  direct  descendants  of  any  one  of  snch  chil- 
dren aforesaid  shall  all  die,  that  in  either  such 
case  the  share  of  such  child  shall  revert  to  the 
survivor  of  the  eight  direct  legatees  named  and 
to  the  descendants  of  such  as  may  be  deceased 
—said  shares  when  so  reverting  to  be  held  by 
the  several  recipients  subject  to  the  above  re- 
striction and  limitation,  it  being  my  desire  that 
all  my  property  remahi  with  my  children  or 
their  descendants  and  in  no  event  become  the 
property  of  stirangers  to  my  blood.  And  I  fur- 
ther direct  that  Annie  Tedder  have  the  house 
and  lot  formerly  occupied  by  her  in  Faiwnee 
City,  and  also  that  E3l2abeth  Lemen  have  the 
house  and  lot  in  Hastings  formerly  occupied 
by  her,  both  to  be  held  subject  to  the  condi- 
tions in  the  body  of  this  writing.  And  It  is 
further  my   will  that  in  each  case  where  ad- 
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vanoements  have  been  made  by  me,  or  may 
hereafter  be  so  made  to  any  of  my  chudren,  the 
same  be  by  them  held,  together  with  whatever 
may  be  received  by  either  of  them  under  this 
will,  whether  in  real  or  personal  property,  free 
from  all  debts  contracted  or  to  be  contracted 
by  them  or  dtfaer  of  them;  Id  order  the  more 
fully  to  secnre  tlie  same  to  them  and  their  de- 
scendants." 

The  portion  of  the  will  particularly  in 
question  begins  with  the  words  italicized. 
The  court  held  the  will  void  tw  conflict  with 
the  rule  against  perpetuities.  If  this  con- 
strucUon  is  correct  the  judgment  must  be 
afBrmed. 

The  rule  against  perpetuities  has  been 
more  than  once  applied  by  this  court  The 
question  presented  is:  "Is  it  possible  that  the 
event  or  contingency'  upon  which  the  estate 
must  vest,  may  not  occur  or  happen  within 
the  prescribed  period  Umlted  by  the  rule?' 
1.  e.,  "the  period  of  a  life  or  lives  In  being  and 
twenty  one  years  after,  allowing  the  period 
of  gestation  in  addition,  of  a  child  en  ventre 
sa  mere,  who  is  to  take  under  such  limita- 
tion." Shepperd  v.  Fisher,  206  Mo.  loc.  dt 
238,  239,  103  S.  W.  989.  997. 

By  the  terms  of  this  will  In  event  of  the 
death  of  anif  of  the  eight  children  (1)  without 
U»ue,  or  (2)  in  case  the  direct  descendant*  of 
any  of  them  all  die  (at  any  future  time),  such 
child's  share  is  to  revert  to  the  surviving 
children,  or  if  any  (or  all)  are  dead,  then  to 
their  descendants.  Testatrix  uses  the  word 
"children"  solely  to  designate  her  own  <ibil- 
dren  named  in  the  will.  She  employs  the 
word  "Issue"  to  designate  Issue  of  her  chil- 
dren living  at  the  death  of  such  children- 
She  employs,  in  addition,  the  word  "descend- 
ants," and  under  that  head  she  clearly  in- 
tends to  include  persons  other  than  Issue 
of  her  children  living  at  their  death.  The 
word,  as  used,  clearly  Includes  all  other  de- 
scendants of  her  children  down  to  the  ex- 
tinction of  the  line  at  any  time  In  the  future. 
This  appears  from  the  manner  of  its  use  In 
connection  with  the  words  "children"  and 
"issue,"  and  is  made  manifest  by  the  further 
provision  of  the  will  that  "any  share  when 
so  reverting"  (to  a  child  or  any  descendant) 
"to  be  held  by  the  several  recipients  subject 
to  the  above  restriction  and  limitation,"  L  e., 
that  providing  for  reverter  on  (Condition. 
Further,  testatrix  frankly  adds  to  the  last- 
quoted  daoae  a  candid  statement  of  her  pur- 
pose: 

"It  being  my  desire  Oat  all  my  property  re- 
main with  my  children  or  their  descendants  and 
in  no  event  beoome  the  property  of  strangers 
to  my  blood." 

Testatrix  expressly  provides  that  in  case 
of  a  reverter  to  descendants  et  a  deceased 
child,  aucb  descendants .  take  subjeot  to  the 
same  restriction  and  limitation,  1.  e.,  the 
estate  reverts  in  case  they  die  without  issue, 
or  in  case  their  direct  descendants  all  die, 
and  so  on,  ad  inflnitum. 

This  devise  is  clearly  violative  of  the  rule 
against  perpetuitleB.    Lockridge  y.  Mace,  109 
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Mo.  162,  IS  S.  W.  1146 ;  Shepperd  t.  Fisher, 
supra. 

The  Judgment  la  affirmed.  All  concnr,  ex- 
cept BONO,  J.,  not  sitting,  having  been  of 
couuseL 


HUBSTON  v.  QUINCY,  O.  &  K.  0.  RT.  CO. 
(No.  17826.) 

(Snpremt  Court  of  Micwouri,  Division  No.   1. 
Dec  1,  191&) 

1.  EVIDBNCOE      «=s>20(2)— JT7DI0IAI.       NoTICB— 

Opkbation  or  Railboadb. 
In  an  action  for  personal,  injuries  received 
on  falling  from  the  putform  of  a  railroad  de- 
pot the  court  will  take  judicial  notice  that  rail- 
roads are  common  carriers  and  transport  not 
only  passengers,  but  freight,  much  of  which  is 
heavy  and  difficult  to  handle,  and  which  is  de- 
livered to  and  received  from  railroad  depots  in 
wagons  constructed  therefor. 

[Bid.  Note.— For  other  cases,  see  Elvidence, 
Cent  Dig.  {  24;  Dec.  Dig.  «S320(2).] 

2.  RAIIA0AD8  <3=s>225  —  DuTT  TO  Shippers 
—Save  Place  to  Uxcbivs  and  Dbi.itbb 
Fbeioht. 

The  law  imposes  a  dnty  npon  railroads  to 
furnish  shippers  with  reasonably  safe  and  effi- 
cient places  and  appliances  with  which  to  re- 
ceive and  deliver  freight  at  their  depots. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  739;  Dec.  Dig.  ^=>22S.] 

3.  Oabbiebs  «=>286(1)— Depot  Platfobu  — 
Nbolioencb. 

A  carrier  was  not  liable  to  a  passenger  who 
stepped  from  its  train  to  its  depot  platform  and 
while  waiting  to  speak  to  the  station  agent 
accidentally  fell  from  the  platform  at  a  point 
of  depression  caused  by  a  descent  of  the  ground, 
but  not  constituting  a  sufficient  elevation  to 
render  it  dangerous  to  passenirers  bonrding  and 
alighting  from  trains,  which  elevation  was  util- 
ized by  the  carrier  to  receive  and  deliver  freight 
pursuant  to  its  duty  to  provide  a  raised  plat- 
form for  the  purpose. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i§  1142,  1162;  Dec.  Dig.  «=»286(1).] 

Appeal  from  Circuit  Court,  Adair  County; 
Nat  M.  Shelton,  Judge. 

Suit  by  John  N.  Hueston  against  the  Qnln- 
cy,  Omaha  &  Kansas  City  Railway  Company. 
Judgment  of  nonsuit  taken  by  plaintiff  after 
court  had  sustained  a  demurrer  to  the  com- 
plaint, motion  for  new  trial  denied,  and 
plaintiff  appeals.     Affirmed. 

The  plaintiff  brought  this  suit  In  the  cir- 
cuit court  of  Adair  county  against  the  de- 
fendant to  recover  $10,000  damages  for  per- 
sonal injuries  sustained  through  the  alleged 
negligence  of  the  latter.  At  the  close  of  the 
plaintiff's  evidence  counsel  for  the  defendant 
presented  a  demurrer  thereto,  which  was 
by  the  court  sustained.  Thereupon  the  plain- 
tiff took  a  nonsuit,  with  leave  to  move  to 
set  the  same  aside  and  grant  him  a  new  trial. 
The  court  overruled  the  motion,  and  plain- 
tiff dnly  excepted,  and  appealed  the  cause 
to  this  court. 

The  facte-  of  the  case,  as  appear  from  ap- 
pellant's testimony,  with  one  exception  to  be 
presently   noted,   are   fairly   stated   by   his 


counsel  In  their  statement  of  the  case,  whidi 
reads  as  follows: 

"PlaintUF  was  a  traveling  salesman.  He  was 
68  years  of  age,  in  good  netlth,  vigorous  and 
energetic.  He  was  in  Kirksville  for  the  first 
time  on  May  6,  1911.  He  bought  a  ticket  oa 
defendant's  railroad  from  Kirksville  to  Hnrd- 
land,  the  first  station  east  of  Brashear.  It  wa« 
a  freight  train  with  caboose  in  which  passen- 

Sers  were  carried.  It  arrived  at  Brashear  about 
:30  a.  m.  Plaintiff  saw  some  brick  business 
buildings,  and  concluded  to  get  off,  work  the 
town,  and  go  to  Hurdland  on  the  afternoon 
train.  The  defendant  maintained  a  cinder  plat- 
form along  the  front  of  the  depot  and  extend- 
ing gome  distance,  which  seemed  to  be  on  a  lev- 
el with  and  looked  like  the  ground.  Plaintiff 
set  his  sample  case  down  on  the  cinder  plat- 
form and  went  to  the  depot  to  speak  to  the 
agent  and  leave  his  individual  grip.  Finding  the 
office  looked,  he  walked  back  and  stood  at  the 
north  edge  of  the  platform  until  he  could  have 
an  opportunity  to  speak  to  the  station  agent 
who  was  engaged  in  assisting  the  trainmen  un- 
load freight  on  the  platform  from  the  train, 
which  was  standing  at  the  south  aide  of  this 

elatform.  In  a  very  few  moments  the  whistle 
lew,  the  train  started,  and  a  brakeman  ran 
along  near  the  north  side  of  the  platform  to- 
wards the  caboose.  Plaintiff  took  one  step 
backward  to  allow  the  brakeman  to  pasa,  and 
fell  into  an  unguarded  hole  about  three  feet 
deep  at  the  north  edge  of  the  platform,  sustain- 
ing serious  and  permanent  injuries.  The  grip 
that  he  held  in  his  hand  struck  his  knee,  but 
his  serious  hnrt  was  to  his  spinal  column.  He 
was  unable  to  get  out  of  the  bole,  and  was  hdp- 
ed  out  by  two  young  men,  Lester  Schoene  and 
BVed  Robinson.  For  some  months  the  injury 
to  his  knee  caused  him  more  pain  than  he  suf- 
fered in-  his  back.  He  recovered  from  the  in- 
jury to  his  knee,  but  the  injury  to  his  bsck 
proved  so  serious  that  he  has  never  been  able 
to  work,  suffers  constant  pain,  and  gets  about 
with  great  difficulty,  his  power  of  locomotion 
being  seriously  impaired.  The  answer  is  a  gen- 
eral denial." 

The  exception  before  mentioned  refers  to 
the  platform  and  the  alleged  hole  In  the 
ground  adjacent  thereto. 

The  depot  platform  was  about  10  feet 
wide,  and  was  bordered  by  wooden  stringers 
8  Inches  In  thickness.  At  the  west  end  where 
plaintiff  got  off  the  caboose  the  platform  was 
practically  on  a  level  with  the  ground.  As 
one  went  toward  the  depot  the  ground  grad- 
ually descended  until  the  platform  was  at  an 
elevation  of  about  2%  to  3  feet  This  was 
the  part  of  the  platform  that  was  used  by 
drays.  A  drayman  having  something  to  un- 
load onto  the  platform,  or  something  to  take 
from  the  platform,  backed  up  to  the  platform 
at  this  lowest  point  Plaintiff  refers  to  It 
as  a  "hole,"  but  It  la  In  no  sense  a  "hole." 
It  is  merely  a  lower  point  than  other  xmlnts 
along  the  platform.  The  ground  was  slightly 
washed  at  the  point  where  the  plaintiff  fell, 
but  that  fact  had  nothing  to  do  with  his  fall 
or  Injury. 

W.  J.  Roberts,  of  Oak  Bldge,  and  Hl«bee 
&  Mills,  of  Lancaster,  for  appellant  Camp- 
bell &  Ellison,  of  Kirksville,  and  J.  O.  Trim- 
ble, of  Kansas  City,  for  respondent 

WOODSON,  J.. (after  stating  the  facta  as 
above).    The  record  discloses  that  the  trial 
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court  sustained  the  demdimr  to  tbe  evidence 
on  tbe  gronnd  that  no  case  was  made  against 
the  defendant  The  nncontradlcted  testimony 
showed  that  the  depot  platform  in  question 
was  ample  for  all  the  purposes  for  which  it 
was  constructed,  and  was  In  a  reasonably 
safe  condition  for  persons  using  the  same  In 
the  transaction  of  their  business  with  the 
railroad  company,  without  the  descent  of  the 
ground  at  the  east  end  thereof,  where  the 
plalntUT  fell,  rendered  it  unsafe  and  danger- 
ous tor  persons  using  the  same  for  the  pur- 
poses mentioned. 

Counsel  contend  that,  since  the  evidence 
tended  to  show  that  the  plaintiff  was  a  pas- 
senger on  defendant's  train,  that  he  stepped 
therefrom  onto  the  platform,  and  there  tar- 
ried for  a  few  moments  desiring  to  speak  to 
the  station  agent,  and  that  while  so  doing  he 
accidentally  fell  from  the  platform  to  the 
ground  at  said  point  of  depression,  tbe  de- 
fendant la  liable  to  him  for  the  injuries  be 
Buatalned  by  reason  of  the  fall.  That  conten- 
tion is  predicated  upon  the  insistence  that  it 
was  the  duty  of  the  defendant  to  guard  and 
protect  the  platform  at  the  point  of  the  de- 
pression, which  It  failed  to  do ;  and  in  support 
of  that  contention  we  are  dted  to  the  follow- 
ing cases:  Thomi>8on  v.  Railroad,  243  Mo. 
336,  351,  148  S.  W.  484;  Hicks  v.  Railway,  64 
Mo.  430,  438,  439;  WaUer  v.  RaUway,  69  Mo. 
App.  416,  429;  Meyers  t.  Railway,  171  Mo. 
App.  283,.  157  S.  W.  362;  Alexander  v.  St 
Joseph,  170  Mo.  App.  376,  166  S.  W.  729; 
Benton  t.  St.  Louis,  248  Mo.  98,  108,  164  S. 
W.  478;  Stai*  T.  Railroad,  179  Mo.  App. 
225.  166  S.  W.  860;  Klugherz  t.  Railway,  90 
Minn.  17,  96  N.  W.  686.  101  Am.  St  Rep. 
384.  '  After  carefully  reading  those  cases,  we 
are  clearly  of  the  opinion  that  the  rules  th«e 
announced  are  not  applicable  to  the  facts 
of  this  case,  and  do  not  convict  the  trial 
court  of  error  in  refosing  to  submit  the  case 
to  the  Jury.  In  each  of  those  cases,  except 
tbe  Benton  Case,  the  injuries  were  caused 
by  some  physical  obstruction  negligently 
placed  or  maintained  upon  the  sidewalk  or 
d^tot  platform  with  which  tbe  plaintiff  came 
in  ccmtact,  and  was  thereby  injured;  and 
In  the  Beirton  Case  a  child  not  knowing  the 
danger  fell  from  a  sidewalk  into  a  pool  of 
water  adjacent  thereto  and  was  drowned. 

[1, 2]  In  tbe  consideration  of  this  case  the 
court  must  take  Judicial  notice  of  the  fact 
that  railroads  are  common  carriers,  and 
tranqwrt  not  only  paaaengeis,  but  freight 
also,  much  at  which  Is  very  heavy  and  diffl- 
cnlt  to  handle.  It  Is  common  knowledge  that 
freight  Is  hauled  to  and  from  railroad  de- 
pots, and  delivered  to  and  received  therefrom 
In  wagons  and  other  carriages  constructed 
therefor.  Because  of  those  facts  and  tbeit 
necessity,  the  law  imposes  a  duty  upon  rail- 
roads to  furnish  shippers  with  reasonably 
safe  and  efficient  places  and  appliances  with 
which  to  receive  and  deliver  freight  at  th^r 


depots.    In  the  case  at  bar  the  undisputed 

evidence  shows,  and  as  our  common  obser- 
vations teach  us,  the  defendant,  as  do  all 
other  railroads,  performed  that  duty  by  con- 
structing the  platforms  of  its  depots  or  some 
portion  thereof  a  sufficient  distance  above 
the  surface  of  the  ground  to  correspond  to 
the  height  of  the  floors  of  the  wagons  or 
other  carriages  in  which  freight  is  hauled, 
in  order  that  the  freight  may  be  readily  and 
easily,  without  expense,  rolled  or  moved  by 
hand  trucks  to  and  from  the  depot  to  the 
wagons. 

[3]  In  the  Instant  case  the  evidence  shows 
that  defendant  utilized  the  descent  of  the 
ground  at  the  east  end  of  the  platform  in 
providing  a  place  for  shippers  to  deliver  and 
receive  freight  to  and  from  the  dei>ot;  and 
there  is  no  evidence  tending  to  show  that 
the  elevation  of  the  platform  above  the  earth, 
at  the  point  mentioned,  rendered  the  same 
dangerous  to  passengers  using  it  in  boarding 
and  alighting  from  trains,  certainly  no  more 
so  than  it  would  have  been  had  the  platform 
been  raised  2^  to  3  feet  above  the  surface 
of  the  ground  Instead  of  the  ground  descend- 
ing that  distance,  as  it  did  in  this  case.  In 
other  words,  the  platform  in  question  dif- 
fers in  no  material  respect  from  the  ordi- 
nary platforms  usually  constructed  and  used 
by  the  railroads  of  the  state  and  country  in 
handling  freight  and  passengers  under  simi- 
lar conditions. 

The  foregoing  views  are  substantially 
those  ^itertained  by  the  trial  court,  and 
whldi  prompted  the  giving  of  the  demurrer 
to  the  evidence; 

After  a  careful  consideration  of  the  rec- 
ord, briefs,  and  arguments  in  the  case,  we 
are  of  tbe  opinion  that  the  action  of  the  trial 
court  in  sustaining  the  demurrer  was  cor- 
rect, and  that  the  Judgment  should  be  af- 
firmed; and  it  is  so  ordered.    All  concur. 


UTTBRBAOK  v.  ST.  LOUIS  &  a  F.  RI.  CO. 
(No.  17687.) 

(Supreme  Court  of  MiMouri,  Division  Na  1. 
Dec.  1, 1916.) 

1.  TbIAI.  4=>139(1)— DXMUBBEB  TO  BVIOKNOK— 
O)NFLI0nNO  BVIDENCK. 

Where  there  was  ample  evidence  introduced 
tending  to  prove  all  tbe  allegations  of  tbe  peti- 
tion, though  contradicted  by  defendant's  evi- 
dence, a  demurrer  to  tbe  evideace  was  properly 
overruled ;  it  being  the  province  of  the  jury  and 
not  the  court  to  pass  upon  the  credibility  of  tbe 
witnesses  and  tbe  weight  to  be  given  to  their  tes- 
timony. 

[Ed.  Note.— ror  other  cases,  see  Trial,  Cent 
Dig.  g§  332,  833,  338-341 ;   Dec  Dig.  (S=9l30(l).l 

2.  Cabbiebs  «:=>321(4)  —  Injttbies  to  Pabsbh- 
oicB— Ihstbwctions— Duty  os'  Cabbixb— Pbo-- 

TEOTION  OF  PaSSEKOER. 

In  an  action  for  injuries  received  by  a  pas- 
senger who  jumped  from  a  moving  train  to  e»- 
cape  from  other  passengers  wito,  be  alleged,  were 
pursuing'  and  threateniag  to  kiU  bim,  an  Ibstruc- 
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tion  tbat  if  th«'  conductor  failed  to  prevent  thf 
other  passensiers  from  approachioK  plaintiff,  the 
carrier  would  be  liable,  is  erroneous  aa  imposing 
on  the  carrier  the  duty  absolutely  to  prevent 
such  approach,  instead  of  its  duty  under  the  law 
to  exercise  the  highest  degree  of  care  of  a  very 
prudent  person. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1325,  1326;  Dec  Dig.  «=>321(4).] 

3.  Cabbiebs  ^=3347(11)— Injubizs  to  Passen- 

QEB— CoNTBIBtJTOBY  NKOUQENCE. 

Where  a  passenger  jumped  from  a  moving 
train  to  escape  other  passengers  who  were  pur- 
suing and  threatening  to  kill  him,  his  contribu- 
tory negligence  is  not  a  question  of  law,  but 
one  of  fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1355,  1356,  1391-1398,  1402;  Dec 
Dig.  «=>347(11).] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Action  by  Edward  Utterback  against  the 
St.  Louis  &  San  Francisco  Railway  Com- 
pany. Judgment  for  the  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded 
for  new  trial. 

The  plaintiff  brought  this  suit  in  the  cir- 
cuit court  of  Stoddard  county  against  the 
defendant  to  recover  the  sum  of  |27,000  dam- 
ages, for  injuries  sustained  by  him  in  jump- 
ing from  one  of  Its  passenger  trains,  coerced 
by  the  alleged  wrongful  acts  of  the  agents  of 
the  company.  The  plaintiff  recovered  the 
sum  of  $15,000,  from  wUch  the  defendant  ap- 
pealed to  this  court 

The  petition  upon  wbich  the  cause  Tras 
tried,  after  stating  that  the  defendant  was  a 
common  carrier  of  passengers,  and  tliat  plain- 
tiff was  a  ipassenger  upon  one  of  its  trains, 
for  cause  of  action  states: 

"And  plaintiff  further  states  that,  wliile  he 
was  quietly  sitting  in  one  of  the  seats  provided 
for  passengers,  in  one  of  defendant's  trains,  a 
stranger  whose  name,  he  afterwards  learned,  is 
Buck  Ydlowstone,  came  up  and  commenced  curs- 
ing and  abasing  him,  but,  upon  his  remonstrat- 
ing, left  without  domg  him  any  personal  vio- 
lence; that  afterwards,  a  brother  of  said  Yel- 
lowstone approached  plaintiff's  seat  and  in  a 
loud  and  violent  manner  threatened,  cursed,  and 
abused  him,  holding  during  the  time  a  pistol  in 
his  right  band  concealed  in  his  bosom,  and  finally 
struck  plaintiff  a  blow  in  the  face  with  his  left 
hand;  that,  upon  being  thus  assaulted  plaintiff 
arose  from  his  seat  and  drew  bis  pistol  to  defend 
himself  against  said  Tellowstone,  but  that  a  fel- 
low passenger  grabbed  his  hand  and  prevented 
him  from  using  his  pistol;  that,  while  he  was 
thus  being  held  and  restrained,  W.  E.  Washburn, 
the  conductor  of  said  train,  rushed  up  to  plaintiff 
in  an  angry  and  violent  manner  with  a  drawn 
revolver  in  his  hand,  and,  presenting  the  same 
at  plaintiff's  face,  threaten^  with  abusive  lan- 
guage to  shoot  him  full  of  holes,  unless  he  gave 
up  his  pistol;  tbat  about  this  time  plaintiff's  pis- 
tol was  taken  from  his  hand  by  the  fellow  pas- 
senger who  had  hold  of  him  and  given  to  the  said 
conductor,  who  thereupon  announced  to  plain- 
tiff that  he  had  a  right  to  arrest  him  and  did 
arrest  him,  and  directed  him  to  take  his  seat, 
while  plaintiff  was  so  disarmed  and  sitting  down 
in  his  seat,  as  commanded  by  the  condactor,  the 
two  Yellowstone  brothers  and  several  of  their 
companions  in  the  presence  of  the  conductor 
made  an  effort  to  again  assault  the  plaintiff,  and 
Back  YellowBtone  struck  him  in  At  face,  bat 


tliejr  were  prevented  by  oQier  passengers  on  said 
tram  from  doing  further  violence;  and  plaintiff 
further  states  that  he  appealed  to  the  conductor 
to  protect  him  from  such  assault,  violence,  and 
abuse,  but  that  he  failed  and  refused  to  restrain 
or  arrest  said  turbulent  and  violent  persons, 
who  were  pursuing,  annoying  and  assaulting  him, 
as  they  were  the  ones  who  were  causing  all  the 
trouble,  said  conductor  replied  in  presence  and 
hearing  of  tite  plaintiff,  'Yon  keep  your  damn 
mouth  shut  or  I  will  arrest  yon';  that  the  de- 
fendant failed  and  neglected  to  afford  the  plain- 
tiff the  protection  to  which  he  was  entitled  as 
a  passenger,  and  through  its  conductor  and  oth- 
er agents  on  said  train  permitted  the  said  Yel- 
lowstone brothers  and  their  companions,  who 
were  drunk  and  disorderly,  to  pass  back  and 
forth  on  said  train  to  the  annoyance  and  terror 
of  the  passengers  and  especially  of  plaintiff  who 
had  been  twice  assaulted,  as  aforesaid ;  and 
plaintiff  further  states  that  he  was  a  stranger  in 
the  country  and  to  the  passengers  and  persons 
on  said  train,  and,  having  been  disarmed,  as 
aforesaid  and  entirely  unprotected,  was  in  great 
fear  of  further  violence  at  the  hands  of  said 
drunken  and  turbulent  parties,  who  had  assault- 
ed him,  as  alleged,  and  were  iwrmitted  by  de- 
fendant's agents  to  roam  at  will  through  said 
train ;  that,  some  time  after  he  had  beoi  placed 
under  arrest  by  said  conductor  and  directed  to 
take  his  seat,  the  noise  was  heard  of  a  disturb- 
ance in  the  car  immediately  in  the  rear  to  which 
the  conductor  and  the  Yellowstone  brothers  and 
their  compani<ms  had  gone,  and  plaintiff,  im- 
pelled by  tile  fear  said  parties  would  re-enter  tbt 
car  where  he  was,  left  his  seat  and  walked  to- 
wards the  forward  end  of  the  passenger  coach 
in  which  he  was  then,  there,  and  at  that  time 
being,  for  the  purpose  of  taking  refuge  in  the  car 
immediately  in  front;  that,  when  plaintiff  had 
reached  the  door  at  die  front  end  of  the  car  in 
which  he  was  then  being,  the  said  Yellowstone 
brothers  and  others  had  entered  from  the  rear 
end  and  were  passing  throogfa  the  car  in  the  di- 
rection of  plaintiff,  cursing  and  saying  in  a  loud 
voice,  'Wonder  where  he  is,'  'Let's  do  him  up 
when  we  find  him,'  and  'Let's  hunt  him  up  and 
kill  the  son  of  a  bitch;'  that  plaintiff,  to  escape 
said  parties,  undertook  to  enter  the  car  imme- 
diately in  front  of  the  one  in  which  he  was  th<>n 
riding,  but  was  unable  to  open  the  door  of  the 
said  front  car,  and  was  thus  hemmed  in  on  the 
platform  between  the  said  passenger  cars  and  be- 
ing unable  to  escape  from  bis  pursuers,  one  of 
whom  had  a  pistol  In  his  hand,  who,  by  this  time 
had  reached  the  door  of  the  car  next  to  plaintiff ; 
and  plaintiff  states  that  being  in  great  fright  and 
having  reasonable  cause  to  believe  and  did  be- 
lieve, and  apprehended  that  his  life  was  in  dan- 
ger and  believing,  and  having  good  cause  to  be- 
Ueve  that  the  only  means  of  saving  himself  was 
by  leaping  from  said  train,  he  jumped  while  said 
train  was  in  motion  and  fell  with  great  violence 
upon  the  ground,  thereby  sustaining  serious  in- 
juries to  his  body,  head,  and  brain,"  etc 

The  answer  was  a  general  dmlal. 

The  evidence  Introduced  la  so  rolumlnons 
that  it  would  be  impracticable  to  set  out 
even  the  substance  of  it  in  this  statemoat  of 
the  case.  A  Butnmaiy  of  it  made  by  counsel 
for  plaintiff  coven  40  ptges  of  small  type, 
closely  printed,  and  tbat  tot  defendant  adds 
16  more. 

It  is  sufficient  to  state  that  the  evidence 
for  the  plaintiff  tended  to  prove  all  of  the 
allegattoDB  of  the  petltioa.  and  that  that  of 
the  defendant  was  contradictory  of  tlwt  of 
the  plaintiff;  and  I  might  add  that  the  evi- 
dence tor  tbe  plaintiff  also  tended  to  show 
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tbat  fhe  plaintiff  was  Intentionally  and  mali- 
ciously maltreated  by  the  conductor  and 
some  of  the  passengers  on  the  train,  which 
caused  him  to  Jump  from  the  moving  train; 
and  tbat  for  the  defendant  tMtded  to  show 
that  the  plaintiff  was  drunk  and  boisterous, 
and  while  some  of  the  passengers  were  trying 
to  quiet  him,  he  drew  a  revolver  and  tried  to 
shoot  one  of  them,  when  be  was  disarmed  by 
the  conductor  and  said  passengers.  Fearing 
that  he  would  be  arrested  for  said  misdeeds, 
the  plaintiff,  without  the  knowledge  of  those 
In  charge  of  the  train  or  of  any  of  the  pas- 
sengers, save  one  whose  name  does  not  ap- 
pear, stranger  to  all,  and  who  had  no  part  In 
the  difficulty,  saw  him  Jump  off  the  train, 
and  gave  the  alarm. 

W.  F.  Evans,  o'f  St  Louis,  and  W.  J.  Orr 
and  J.  H.  Orr,  both  of  Springfield  (A.  Jj. 
Oliver,  of  St  Louis,  of  counsel),  for  appel- 
lant Wilson  Cramer,  of  Jackscm,  K.  0. 
Spence,  of  Bloomfleld,  and  A.  J.  O.  >Ve]l8,  of 
Murray,  Ky.,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  [1]  I.  The  first  error  assigned  by 
counsel  for  defendant  is  the  action  of  the 
court  In  refusing  its  demurrer  to  the  plain- 
tifTs  evidence.  As  previously  stated,  there 
was  ample  evidence  introduced  tending  to 
prove  all  of  the  allegations  of  the  petition. 

Upon  that  state  of  facts  it  was  the  prov- 
ince of  the  jury,  and  not  the  court,  to  pass 
upon  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony.  That 
being  true,  the  court  properly  refused  the 
demurrer. 

[2]  IL  Cnie  second  reason  assigned  for  a 
reversal  of  the  judgment  regards  Instruc- 
tion   numbered  1,   given   tar  the  plaintiff. 

The  position  of  the  defendant  la  stated  In 
this  language: 

"Under  the  evidence  in  this  case  the  defendant 
in  protecting  the  plaintiff  from  injury  at  the 
bands  of  his  fellow  passengers  could  only  be  held 
to  the  exercise  of  reasonable  or  ordinary  care 
and  diligence.  The  plaintiff's  instruction  No.  1 
therefore  is  erroneous." 

Said  instruction  reads: 
"The  court  instructs  the  jury  tliat,  if  they  shall 
believe  and  find  from  the  evidence  that  plaintiff 
purchased  of  defendant  on  or  about  June  10, 
1911,  a  ticket  for  his  transportation  from  Pop- 
lar Bluff  to  the  city  of  Cape  Girardeau  and 
thereupon  entered  defendant's  train  for  the  pur- 
pose tA  being,  conveyed  to  said  oity,  he  thereby 
became  a  passenger  on  said  train,  and  it  wati  the 
duty  of  the  defmdant  to  use  the  utmost  care  to 
convey  him  safely  to  his  destination  and  to  pro- 
tect him  while  on  said  train  from  insult  and 
violence ;  that  if  you  find  from  the  evidence  tliat 
whUe  plaintiff  was  riding  in  the  smoking  car  ot 
defendant's  train  he  was  threatened  with  vio- 
lence and  assaulted  by  other  persons  or  pnssen- 
gers  on  said  train,  tnat  the  conductor  of  said 
train  bad  knowledge  of  such  occurrence  and  sep- 
arated the  parties,  and  you  shall  further  find 
from  the  evidence  that  afterwards,  while  plaintiff 
and  the  conductor  were  in  the  smoking  car,  cer- 
tain parties  widle  said  train  was  in  motion  ap- 
proauied  said  car  from  the  ear  immediately  ui 
the  rear  and  entered  the  smoking  car  using  lond, 
Tioleat,  and  threatening  language  towards  tba 


plaintiff;  that  plaintiff  thereupon  became  alarm- 
ed and  went  forward  to  the  car  immediately  in 
front  to  escape  from  said  parties,  but  was  unable 
to  gain  entrance  and  undertook  to  re-enter  the 
smolung  car,  and  you  sliall  further  find  from  the 
evidence  that  the  parties  using  such  violent  and 
threatening  language  passed  tnrough  the  car  in 
the  direction  of  plaintiff  and  came  upon  him  as 
he  was  about  to  re-enter  said  car  and  that  one  of 
said  persons  had  a  pistol  in  his  band,  and  you 
shall  further  find  that  plaintiff  believed  and  had 
reasonable  cause  to  believe  that  bis  life  was  in 
danger  and  to  escape  from  such  danger  he  jump- 
ed from  the  moving  train  and  was  injured;  and 
if  you  further  find  from  the  evidence  that  while 
the  persons  using  such  violent  lan^age  wpre  go- 
injr  in  the  direction  of  plaintiff,  the  conductor 
was  present  in  said  car  and  Imew,  or  by  the  ex- 
ercise of  ordinary  care  might  have  known,  of  the 
boiGterous  and  threatening  manner  of  said  per- 
sons towards  plaintiff  and  failed  to  prevent  or 
keep  them  from  approaching  toteardi  plaintiff, 
or  do  anything  to  protect  him  from  them,  then 
plaintiff  is  entitled  to  recover,  and  your  verdict 
should  be  for  plaintiff."    The  italics  are  ours. 

This  Instruction  is  clearly  erroneous.  It, 
in  positive  terms,  unqualified,  told  the  jury 
that  If  the  conductor  "failed  to  prevent  or 
keep  them  [the  passengers]  from  approaching 
towards  the  plaintiff,"  eta,  then  they  would 
find  for  the  plaintiff. 

Suppose  it  should  be  conceded,  as  it  must 
be,  under  the  verdict  of  the  Jury,  that  the 
conductor  knew  or  could  have  known  by  the 
exercise  of  ordinary  care  that  threats  were 
made  against  and  assaults  were  made  upon 
the  plaintiff  by  the  passengers,  still  the  law 
did  not  impose  upon  the  company  the  duty 
to  absolutely  prevent  or  keep  the  passengers 
from  approaching  plaintiff,  etc. ;  all  the  law 
required  whb  that  the  conductor,  aftw  he 
acquired  said  knowledge,  etc.,  shoald  have 
exercised  the  highest  degree  of  care  that  a 
very  prudent  person  engaged  in  a  similar 
bnslness  would  have  exercised  under  similar 
drcnmstanoes  in  order  to  have  prevented  the 
assaults,  etc,  upon  the  plaintiff. 

[3]  III.  It  Is  next  insisted  that  the  plain- 
tiff was  guilty  of  sudh  contributory  negli- 
gence that  as  a  matter  of  law  he  should  be 
denied  a  recovery.  We  cannot  lend  our  con- 
cnrrttice  to  this  Insistenoe.  If  the  passengers 
were  approaching  the  plaintiff  in  a  threaten- 
ing attitude,  and  he  had  reasonable  cause 
to  believe,  and  did  believe,  that  their  design 
was  t6  kill  or  do  him  some  great  bodily 
harm,  and  that  the  conductor  knew  of  those 
facts  or  bad  reasonable  grounds  to  appre- 
hend the  «ame,  and  made  no  efforts  to  pro- 
tect ttM  plaintiff,  and  that  he  jumped  from 
Uie  train  in  order  to  avert  death  or  said  In- 
jury, then  he  was  not  guilty  of  such  con- 
tributory negligence  as  to  prevent  a  recovery 
as  a  matter  of  law.  The  jury  should  pass 
upon  that  question.  This  question  Is  firmly 
settled  by  the  cases  of  Spobn  v.  Railway,  87 
Mo.  74;  Id.,  101  Mo.  418,  14  8.  W.  880. 
There  are  other  minor  errors  complained  of, 
but  they,  can  be  avoided  at  the  next  trial. 

For  the  reasons  «tated,  the  judgment  is 
reversed,  and  the  cause  remanded  Car  a  new 
toial.  AU  oDoeai. 
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LOCKNBT  et  aL  ▼.  OAMPBELU 
(No.  17816.) 

(Supreme  Conrt  of  Minouri,  Diviaion  No.  1, 
Dec  1,  1916.) 

WlIXB  «=>602(3)  —  COHBTBUCnOR  —  Dktba- 
BIBLE    FrK— »IATnTK. 

Under  Rev.  St  1000,  g  579,  providing  that, 
upon  a  devise  of  land  omitting;  the  words  "beira 
and  assigns,"  or  "heira  and  assigns  fwever,"  and 
containing  no  expiessiona  evidencing  an  inten* 
tion  to  convey  an  estate  for  life  only,  and 
where  no  further  devise  of  the  same  premises  is 
made  to  take  effect  after  the  death  of  the  devi- 
see, tt  shall  be  understood  to  be  the  intention 
of  the  testator  to  devise  an  estate  in  fee  simple, 
and  section  2870,  declaring  the  term  "heirs"  not 
necessary  to  convey  a  fee-simple  estate,  a  devise 
of  real  estate  to  a  son,  subject  to  the  widow's 
dower  and  to  his  payment  of  a  certain  amount 
to  his  sister,  providing  that,  if  the  sister  should 
die  leaving  no  children,  the  payment  should  not 
be  made,  and  that,  if  the  son  died  leaving  no 
children,  the  sister  should  inherit  the  land, 
gave  the  son  a  defeasiUe  fee,  with  a  limita- 
tion over  to  his  sister. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  i  1354;    Dec.  Dig.  «S:3602(3).] 

Appeal  from  Clrcalt  Court,  Saline  County ; 
Samuel  DavlB,  Judge. 

Suit  by  John  Lockney  and  anotber  against 
Robert  Campbell,  to  have  title  to  land  as- 
certained and  declared.  Judgment  for  de- 
fendant, and  plaintiffs  appeaL    Affirmed. 

T.  H.  Harvey  and  Wm.  D.  Busb,  Jr.,  botb 
of  Marshall,  for  appellants.  Robert  M.  Reyn- 
olds, and  Albert  B.  James,  both  of  Mar- 
shall, for  respondent 

.  BLAIR,  J.  This  suit  was  commenced  In 
the  circuit  coort  of  Saline  county  for  the 
purpose  of  having  the  title  to  96  acres  of 
land  ascertained  and  declared  under  the 
statute.  Section  2536,  R.  S.  1909.  Appel- 
lants are  the  children  of  Samuel  B.  Lockney, 
and  respondent  has,  by  mesne  conveyances, 
acquired  whatever  title  Samuel  B.  Lockney 
took  under  the  will  of  Ills  father,  Frederick 
Lockney,  Jr.  The  correct  construction  of 
that  will  is  the  only  question  in  the  case. 
The  pertinmt  parts  of  Frederick  Lockney's 
will  read  as  follows: 

"I  further  give  and  begueath  to  my  son,  Sam- 
uel B.  Lockney,  a  minor,  all  my  real  estate  sub- 
ject to  my  wife's  dower,  consisting  ot  the  farm 
I  now  live  on  containmg  about  one  hundred 
and  ten  acres  more  or  less  and  also  the  east 
half  of  the  northeast  quarter  of  section  28,  and 
the  N.  W.  quarter  of  the  N.  W.  quarter  of  sec- 
tion 27,  in  township  forty-nine,  and  range  21, 
containing  one  hundred  and  twenty  acres  more 
or  less.  I  also  give  and  bequeath  to  my  daugh- 
ter, Rachael  J.  Lodcney,  the  sum  of  four  hun- 
dred dollars  to  be  paid  to  her  by  my  son,  Sam- 
uel B.  Lockney,  when  he  becomes-  of  age  or 
twenty-one  years,  as  her  share  in  the  land. 

"Further  it  is  my  will  and  desire  that  if  the 
said  Rachael  J.  Lockney  should  die  and  leave 
no  children  the  said  Samuel  B.  Lookney  shall 
not  pay  the  above  said  four  hundred  dollars  to 
any  person. 

"It  is  further  my  wiU  and  desire  that  if  the 
said  Samuel  B.  Lockney  shall  die  leaving  no 
children  that  the  said  Rachael  J.  Lockney  shall 
inherit  all  the  land  I  have  bequeathed  to  the 


said  Samnd  B.  Lockney,  and  do  and  act  with 
the  same  as  she  may  think  proper." 

Frederick  Lockney  died  in  1860.  Samuel 
B..  Lockney  la  still  living.  Judgmoit  went 
for  defendant.  The  trial  court  held  Samuel 
B.  took  an  estate  In  fee,  subject  to  b^ng 
devested  In  case  he  died  without  leaving 
surviving  children,  when  It  would  go  to 
Rachael  Lockney,  and  that,  in  case  Samuel 
B.  died  leaving  surviving  children,  respond- 
fflit's  title  wonld  become  absolute  under  the 
conveyance  to  him. 

Appellants  contend  Samuel  B.  'Lockney 
took  only  a  life  estate  under  his  father's 
will,  with  remainder  to  them  in  case  they 
survived  him.  The  trial  court  was  right  in 
finding  against  this  contention.  The  will, 
in  the  first  Instance,  contains  language  fully 
adequate  to  devise  to  Samu^  B.  Lockney 
the  fee  to  the  lands  described.  Shumate  v. 
Bailey,  110  Ho.  loc.  dt.  415,  416,  20  S.  W. 
178;  Cox  y.  Jones,  229  Mo.  loc.  dt  86,  67, 
129  S.  W.  495;  secUons  679  and  2870, 
R.  S.  1909.  The  ccmdition  relied  upon  by 
appellants  to  cut  down  the  effect  of  this 
language  is  found  in  the  paragraph  pro- 
viding that  the  land  shall  go  to  Rachael 
Lockney  in  case  Samuel  B.  Lockney  dies 
without  leaving  surviving  children.  Tbe  in- 
sistence that  tbe  effect  of  this  paragraph 
is  to  cut  down  the  force  of  the  preceding 
words,  so  that  Samuel  B.  Lockney  took  only 
a  life  estate,  remainder  to  his  children,  in 
case  any  survived  him,  Is  not  tenable.  Its 
effect  was  simply  to  name  a  condition  upon 
which  his  fee  would  be  devested,  and,  upon 
the  happening  of  such  condition,  ItaChael 
Lockney  Is  to  take  the  land.  Respondent 
holds  the  title,  obtained  from  Samuel  B. 
Lockney,  subject  to  the  same  condition. 
Samuel  B.  Lockney  took,  under  the  will,  a 
defeasible  fee,  with  a  limitation  over  to 
Rachael  Lockney  on  condition  specified  In 
the  wilL  Brown  v.  Tuschoff,  235  Mo.  loa 
clt  458,  138  S,  W.  497;  ColUer  v.  Archer, 
258  Mo.  389  et  seq.,  167  S.  W.  611.  As  was 
said  in  this  last-cited  case,  It  Is  not  worth 
while  again  to  go  over  tbe  ground  so  often 
covered  by  this  court  In  examining  this  rule. 
It  has  become  a  rule  of  property. 

The  Judgment  is  affirmed.    All  ooncor. 


SHKLTON  et  al  v.  BRAGG  «t  at 
(No.  1800&) 

(Supreme  C!ourt  of  Missouri,  Division  No.  1. 
Dec  1,  1916.) 

Pabtitiow  «s»21  —  Whjuj  —  CoHSTBUCTioir— 
Pbohibition  of  Sale. 
A  devise  of  testator's  home  property  to  a 
daughter,  who  was  in  poor  health,^  for  her  Ufe, 
tbe  property  at  her  death  to  be  divided  among 
the  other  children  and  her  heirs,  clearly  indi- 
cates the  testator's  intention  that  the  property 
should  remain  as  the  home  of  that  daughter. 
and  not  be  divided  before  her  death,  and  tbfre- 
fove,  under  Rev.  St  1909,  |  583,  providing  that 
in  construing  wills,  courts  snail  have  dae  regard 
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to  the  cHrections  of  th«  will  and  tke  Inteat  iit 
the  testator,  and  secdon  2569,  forbidding  parti- 
tion or  sale  of  lands  devised  by  will  contrary 
to  the  intention  of  testator  as  expressed  in  the 
wiU,  the  property  cannot  be  partitioned  at  the 
suit  of  the  daughter  during  her  lifetime  by  sale 
and  division  of  the  proceeds. 

[Bd.  Note.— For  other  cases,  see  Partiti(ni, 
Cent.  Dig.  {  72 ;   Dec.  Dig.  «S321.1 

Appeal  from  Circuit  Oonrt,  Lincoln  CSoon- 
ty;  Edgar  B.  Woolfolk,  Jndge. 

Suit  for  partition  by  Arcella  Shelton-  and 
otbers  against  Henry  S.  Bragg  and  others. 
Decree  for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded,  with  dlrecttona  to 
dismiss  tlie  cause. 

Henry  Bragg,  the  father  of  plaintiffs  and 
above-mentioned  defendants,  died  testate  on 
May  18, 1905,  seised  in  fee  and  In  possession 
of  lots  271  and  272  of  Woods'  addition  to  the 
dty  of  Troy,  in  the  county  aforesaid.  The 
second  clanse  of  his  will  reads  as  follows: 

"I  will  and  bequeath  to  my  daughter,  Arcella 
Shelton,  to  use,  occupy  and  enjoy  during  her 
natural  life,  my  home  place  in  Troy,  Mo.,  and 
being  lots  271,  272  Woods'  addition  to  the  dty 
of  'IVoy,  Mo.,  and  at  her  death  it  is  my  will  and 
desire  that  said  above  described  lots  or  the 
proceeds  thereof  be  equally  divided  between  ail 
my  children,  or  their  heirs  to  wit:  Talbot  Bragg, 
Henry  S.  Brags,  Elizabeth  Carter,  Lillie  C. 
Bragg,  Jennie  Keene  and  the  heirs  of  said  Ar- 
cella Shelton,  nge  Bragg." 

The  petition  alleges  that  by  vlrtoe  of  said 
will  plaintiff  Arcella  Shelton  Is  now  vested 
tvlth  an  estate  for  and  during  her  natural 
life;  that  although  said  Arcella  had  been 
married  many  years,  she  has  no  children,  has 
never  bad  any,  and  by  reason  of  her  bodily 
health  expects  to  have  none;  that  subject 
to  said  life  estate,  plaintiffs  Ullle  C.  liOgan 
and  Jennie  Keene,  and  defendants,  Henry  S. 
Bragg,  Talbot  F.  Bragg,  and  Elizabeth  Car- 
ter, are  each  entitled  to  an  undivided  one- 
flfth  part  in  fee  of  the  remainder  of  said 
real  estate ;  that  said  real  estate  Is  not  sus- 
ceptible of  division,  without  destroying  tlie 
value  thereof;  that  defendant  Talbot  F. 
Bragg  Is  a  nonresident,  etc.  Plaintiffs  pray- 
ed for  partition  of  said  real  estate  according 
to  the  respective  interests  of  the  parties 
aforesaid,  and  asked  that  the  real  estate 
aforesaid  be  sold,  and  the  proceeds  divided 
between  said  parties  in  accordance  with  their 
respective  Interests,  etc.  Talbot  Bragg  and 
wife  filed  answer,  disclaiming  any  Interest  in 
said  real  estate,  and  alleged  therein  that  on 
March  18,  1918,  for  value  received,  they  ex- 
ecated  and  delivered  to  defendant  Elizabeth 
Carter  a  warranty  deed  for  an  undivided  one- 
sixth  (^  interest  in  said  real  estate.  The 
defendants,  except  Talbot  Bragg  and  wife, 
filed  their  demurrer  to  tbe(  petition  afore- 
said, which,  without  caption  and  signatnres, 
reads  as  follows: 

"Second.  G%at  plaintiffs  by  their  petition  se^ 
to  partitiMi  certain  lands  therein  described  be- 
tween plaintiffs  and  defendants,  and  that  on  ^e 
face  of  said  petition,  it  is  shown  that  said  lands 
are  not  subject  to  partition  by  the  plaintiffs,  be- 
cause it  is  m  contravention  of  the  will  of  Henry 
Bragg,  under  whom  plaintiffs  claim  title. 


"Third.  Beea1u^  as  appears  from  Oie  petition, 
Arcella  Shelton  has  no  interest  or  title  in  the 
lands  described  in  said  jtetition  that  would  ]>e 
subject  to  partition." 

On  July  8,  1913,  the  demurrer  aforesaid 
was  overruled.  Defendants  Henry  S.  Bragg 
and  Elizabeth  Carter  elected  to  stand  on 
their  demurrer,  and  refused  to  plead  fur- 
ther. Thereafter,  on  the  date  last  mentioned, 
the  cause  was  tried  by  the  court,  said  de- 
fendants (Henry  S.  Bragg  and  Elizabeth 
Carter)  not  participating,  and  the  court  ren- 
dered judgment,  partitioning  said  real  estate 
in  accordance  with  the  prayer  of  said  peti- 
tion. After  finding  that  said  Talbot  F.  Bragg 
had  conveyed  his  interest  to  defendant  Eliza- 
beth Carter,  the  court  ordered  a  sale  of 
said  real  estate.  Defendants  Henry  S. 
Bragg  and  Elizabeth  Carter  appealed  the 
cause  to  this  court. 

B.  H.  Norton  and  Avery,  Young,  Dudley  & 
Klllam,  all  of  Troy,  for  appellants.  B.  B. 
Dyer,  of  St  Charles,  for  respondents. 

RAILET,  a  (after  stating  the  facts  as 
above).  This  case  is  before  us  upon  appel- 
lants' dem,urrer  to  the  petition.  The  latter, 
among  other  things,  alleges: 

"That  said  Arcelia  Shelton,  although  having 
been  married  for  many  years,  has  no  children, 
has  never  had  any,  and  because  of  the  condition 
of  her  bodily  health  she  expects  to  have  none." 

As  the  demurrer  admits  the  truth  of  above 
allegation,  it  is  fair  to  assume  that  testator, 
on  account  of  Mrs.  Shelton's  physical  condi- 
tion, gave  her  a  life  estate  In  his  home  place, 
in  order  that  she  might  have  a  permanent 
home  during  her  life.  He  provided  in  pora- 
graph  2  of  the  will,  that: 

"At  her  death,  it  is  my  will  and  detdre  that 
said  above  described  lots  or  the  proceeds  thereof 
be  equally  divided  between  all  my  children," 
etc 

The  above  language  is  plain,  unambiguous, 
and  easily  understood.  In  the  dearest  man- 
ner possible,  it  contemplates  that  the  above 
property  shall  remain  as  the  permanent  home 
of  Mrs.  Shelton  during  her  life;  that  at  her 
death,  and  not  before.  It  should  be  partition- 
ed, or  the  proceeds  thereof  divided,  between 
all  of  his  children,  etc.  We  are  admonished 
by  the  law  of  this  state,  in  construing  wills, 
to  have  due  regard  to  the  directions  of  the 
will,  and  the  true  intent  and  meaning  of 
the  testator,  in  all  matters  brought  before  us. 
Section  683,  R.  S.  1909.  Section  2569,  R.  S. 
1909,  provides  that: 

"No  partition  or  sale  of  lands,  tenements  or 
hereditaments,  devised  bv  any  last  will,  shall 
be  made  under  the  provisions  of  this  article,  con- 
trary to  the  intention  of  the  testator,  expressed 
in  any  such  will." 

To  authorize  the  partition  of  said  property 
in  the  lifetime  of  Mrs.  Shelton  would  be  in 
utter  disregard  of  the  plain  directions  of 
testator  as  expressed  in  said  will,  and  in 
contravention  of  the  clear  proviidons  of 
above  statutes. 

We  have  carefully  read  and  fully  consider- 
ed ereiy  caae  cited  la  tbe  te^pectlve  briefs 
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Ml  file,  together  'with  many  other  authorities 
not  mentioned.  We  have  found  no  well-con- 
sidered case,  authorizing  a  decree  of  parti- 
tion on  such  facts  as  those  disclosed  by  this 
record.  In  practically  all  of  the  cases  relied 
upon  by  respondents — where  the  right  of  par- 
tition by  the  life  tenant  and  remaindermen 
have  been  sustained — it  will  appear  upon  ex- 
amination that  the  wills  contained  no  direc- 
tions, as  in  the  case  at  bar,  forbidding  par- 
tition during  the  term  of  the  life  tenant 

We  have  not  deemed  it  necessary  to  review 
the  authorities  relied  upon  by  respondents,  in 
view  at  the  recent,  able,  and  exhaustive  opin- 
ions of  both  divisions  of  this  court,  where 
these  authorities  are  fully  considered,  to  wit: 
StockweU  V.  Stockwell,  262  Mo.  671, 172  8.  W, 
23;  Hill  T.  Hill,  261  Mo.  6S,  168  S.  W.  1165 ; 
Stewart  v.  Jones,  219  Mo.  614.  118  S.  W.  1, 
131  Am.  St  Rep.  695.  A  single  Quotation 
from  the  well-considered  opinion  of  Ck>mmls- 
sioner  Brown,  in  the  Stockwell  Case,  supra, 
vrlU  be  sufficient  to  Indicate  the  views  of 
this  court  in  respect  to  the  matter  under 
consideration.  On  pages  687,  688,  of  262  Mo., 
page  27  of  172  S.  W.,  Judge  Brown,  of  this 
division,  in  referring  to  the  c^inion  of  Judge 
Brown,  of  Division  2,  in  the  Bill  Case,  supra, 
with  approval,  said: 

"The  last  case  decided  in  this  court  in  which 
this  general  question  was  involved  is  Hill  v.  Hill 
[261  Mo.  56]  168  S.  W.  1165,  The  tiUe  involv- 
ed was  a  devise  by  which  the  testator  gave  to  his 
son  and  the  son's  wife  the  land  in  question  'dur- 
ing their  natural  lives'  and  at  the  death  of  both 
to  be  divided  equally  between  all  his  xrand- 
cbildren ;  but  in  case  the  son  should  die  oefore 
the  daughter-in-law,  it  was  to  be  divided  equal- 
ly between  her  and  the  giandcbildren.  The 
testator  died,  and,  without  waiting  for  tlie  death 
of  either  of  them  to  further  simplify  the  title, 
the  son  and  his  wife  brought  partition,  asking, 
as  in  this  cose,  for  a  sale,  and  that  the  value  of 
the  life  estate  be  paid  to  them  out  of  the  pro- 
ceeds. The  defendant  grandchildren  demurred 
on  the  ground  that  the  petition  showed  on  its 
face  that  the  lands  were  not  subject  to  partition. 
The  demurrer  was  sustained,  and  judgment  al- 
tered accordingly,  from  which  the  appeal  was 
taken.  The  appellant  in  this  court  relied  for 
the  reversal  of  tlie  judgment  chiefly  on  Rdnders 
v.  Koppelmann  [68  Mo.  482,  30  Am.  Bep.  8021, 
supra,  Preston  v.  Brant  196  Mo.  652,  10  S.  W. 
78],  supra,  and  Sikemeier  v.  Galvin  (124  Mo. 
367,  27  S.  W.  551]  suihts.  In  affirming  the 
judgment.  Brown,  J.,  for  Division  No.  2  of  this 
court,  said:  'While  the  three  cases  mainly  relied 
upon  by  appellant  may  not  have  been  expressly 
overruled,  they  have  been  intentionally  disre- 
garded in  cases  where  th^  were  cited  and  could 
have  been  followed.  We  hold  they  are  not  con- 
trolling authority  in  this  state,  in  so  far  as  they 
conflict  with  the  conclusions  announced  in  this 
case.'  We  find  nothing  in  the  Missouri  cases 
supporting  the  theory  of 'the  appellant  in  this 
case,  and,  if  we  did,  we  would  be  slow  to  fol- 
low it" 

Without  conaiderliig  the  question  farther, 
we  are  of  the  opinion  that  respondents'  peti- 
tion fails  to  state  a  cause  of  action;  that 
plaintiffs  have  no  legal  right  to  partition  the 
real  estate  in  controversy  during  the  life  of 
Mrs.  Shelton;  and  that  appellants'  demurrer 
to  said  petition  should  have  been  sustained. 


W9,  tberefoie,  reveiae  and  remand  the 
case,  with  directlixis  to  the  trial  court  to  set 
aside  its  judgment  and  to  '<<f"''<iwt  this  cause 
at  the  cost  of  reepondenta. 

BROWN,  a,  ooDcniB. 

PER  CURIAM.  The  foregoing  oplnlOB  of 
RAILEY,  C  is  hereby  adopted  as  the  opin- 
ion of  the  court  All  concur;  BOND,  J.,  in 
reeolt 


DRAINAGE)  DIST.  NO.  1  OF  BATES  COUN- 

TT  V.  BATES  COUNTY.     (No.  19240.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Dec.  16,  1916.) 

1.  DBAIKS    «S>6S— "SPXCIAI.    ASSKBSICKNTS"— 

Natitbx. 
"Special  assessments"  by  a  drainage  district 
organized  under  Rev.  St  1909,  M  C»78-563S, 
and  amendments,  as  to  constnictioa  of  ditches 
and  drains,  are  not  taxes  in  the  general  or  legal 
acceptation  of  that  term,  but  are  assessment* 
made  for  benefits  received  by  the  property  from 
a  public  improvement 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
DiJE.  i  72;    Dec  Dig.  «=96& 

For  other  definitions,  see  Words  and  Phrases, 
SHrst  and  Second  Series,  SpecUl  Assessment] 

2.  Dbaihs  4=970  —  AssKssimrrs  —  Fubuo 
PbOPBBTT— POWEB  OF  Leoislatubx. 

The  Legislature  may  say  that  public  prop- 
erty may  be  benefited  by  public  improveaients, 
and  that  a  munidpalil?  be  made  to  respond  to 
assessment  therefor  by  a  genoral  judgment  to  be 
paid  out  of  funds  in  the  general  treasury. 

I.  Note.— For  other  cases,  see  Drains,  Cent 
{  74;   Dec.  Dig.  «S370.] 

3.  Dbaihs  ®=390  —  AssKssuEifTB  —  Ijabil- 
mr  or  County— Enfobceicbnt. 

Rev.  St  1908,  {  6591.  provides  that  when 
a  ditch  is  established  which  drains  or  benefits 
a  public  road,  the  viewer  shall  apportion  to 
tlie  county  its  proportion  of  the  cost  thereoL 
Section  5689  provides  that  all  land  shaU  be 
assessed  in  proportion  to  tlie  benefits  from  snch 
construction.  Section  6699  provides  that  th« 
assessment  against  all  parcels  of  lands  "and  all 
public  roads"  shall  constitute  a  lien  until  padd. 
Held,  the  right  given  by  section  6691  is  to  b» 
enforced  against  the  county,  and  not  the  public 
road,  and,  since  the  method  of  enforcement  giv- 
en by  section  3699  applies  only  to  the  rights 
in  rem  given  by  section  6589,  notwithstanding 
the  svictontly  inadvertent  mention,  in  section 
6599,  of  public  roads,  and  ednce  no  statutory 
method  is  given  for  tlie  enforcement  of  ths 
counts  Obligation,  an  action  to  enfom  Back 
obligatiMi  may  be  brought  by  the  drainage  dis- 
trict against  &e  county  for  a  general  judgment 
under  the  rule  that  where  a  new  right  is  given 
by  a  statute,  silent  as  to  remedy,  the  party  en- 
titled to  the  right  may  resort  to  any  existing 
or  common-law  action  which  will  alford  him 
adequate  and  appropriate  redress. 

Id.  Note. — For  other  cases,  see  Drains,  Gent 
SS  91-101, 106;  Dec  Dig.  <8=>90.] 

4.  LntiTATiow  OF  AonoHB  «=»58(8)— Dbaht- 

AOB    AfiSEBSMENTa.  ' 

Under  Rev.  St  1909,  i  6599,  providing  that 
drainage  assessments  shall  become  delinquent 
on  December  Slst  of  each  year,  the  five-year 
statute  of  limitations  applies,  and  begins  to 
run  at  the  time  of  such  delinquency,  notwitt- 
stnnding  section  6599  also  provides  that  the 
collector  shaU  bring  suit  for  all  delinquent  as- 
sessments   or    installments    thereof    within    six 


[Ed 
Dfe.  i 
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montbs  after  an  aaoemment  or  installment  b»- 
comes  delinquent,  smce  it  was  not  intended 
thereby  to  bar  the  action  at  the  end  of  six 
montl^;  the  provision  bong  directory  rather 
than  mandatory. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions.  Cent  Dig.  n  828,  S46,  847;  Dec.  Dig. 
<s»88(o).l 

6.  tiiMiTATiow  or  Actions  «=»180(6)— Plead- 

mo— DnruBBEB. 
Whether  some  of  several  items  of  a  canse 
<A  action  are  barred  by  limltationa  will  not  be 
considwed  on  general  demnrrer,  which  goes  to 
the  whole  petition. 

[Ed.  Kote;— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  J  674;  Dea  IMg.  <8=»180(6).] 

Appeal  from  Oiicnit  Court,  Bates  County ; 
Oiarles  A.  CtilTlrd,  Judge. 

Action  by  the  Drainage  District  Na  1  of 
Bates  (bounty  against  Bates  County,  rrom 
Judgment  for  defendant,  plaintiff  appeals. 
Beversed  and  remanded. 

Thos.  J.  Smith,  of  Butler,  and  W.  T.  Rutli- 
erford,  Asst  Alty.  Gen.,  for  appellant.  De 
Witt  O.  Ohastain,  of  Butler,  for  respondent 

GRAVES,  P.  J.  In  the  .brief  here  the  plain- 
tur  (appellant)  very  fairly  outlines  the  case 
thus: 

"This  is  a  suit  by  drainage  district  No.  1  of 
Bates  county  against  said  coimty  to  recover 
certain  installments,  of  beneflto  assessed  against 
said  county  for  benefits  accruing  to  the  pub- 
lic roads  of  the  county  within  the  district 
The  district  was  organised  under  what  is  com- 
monly known  as  the  'Countv  Court  Law,'  now 
article  4,'  c.  41,  R.  S.  Mo.  1909,  and  amendments 
thereto.  The  proceedings  were  bad  in  the  coun- 
ty court  of  said  county,  and  tixe  order  of  incor- 
poration was  made  on  February  7,  1906.  View- 
era  and  an  engineer  were  duly  appointed  to 
determine  the  character  and  location  of  the  im- 
provements necessary  to  reclaim  the  lands  in 
said  district  and  assess  the  benefits  that  would 
thereby  accrue  to  the  lands  and  public  roads 
ther^,  and  report  thereon  to  the  county  court 
A  report  was  duly  made  by  the  viewers  and  en- 
gineer, and  afterwards  confirmed  by  thecoun^ 
court  whereby  benefits  accruing  to  the  county 
were  assessed  in  the  sum  of  $8,998  to  pay  for 
executing  the  plan  of  reclamation.  Bonds  were 
issued  in  the  sum  of  $540,000  to  pay  the  ex- 
penses of  making  the  necessary  improvements. 
The  assessments  against  the  lands  in  tlie  dis- 
trict and  Bates  county  were  by  order  of  the 
court  made  payable  in  16  annual  installments 
bearing  interest  at  the  rate  of  6  per  centum  per 
annum.  Afterwards  said  district  was  reorganiz- 
ed under  what  is  commonly  known  as  the  cir- 
cuit court  law  (section  52,  Laws  1913,  p.  263). 
These  installments  of  benefits,  if  not  paid  on 
or  before  the  last  day  of  December  of  each  year, 
become  delinquent  and  draw  1  per  centum  inter- 
est monthly.  Bates  county  has  refused  te  pay 
the  assessments  for  the  years  1908  to  1913,  both 
inclusive.  To  appellant's  petition  respondent 
filed  a  general  danurrer,  which  the  court  sus- 
tained. Appellant  refused  to  i^ead  further,  and 
its  petition  was  ordered  dismissed,  and  appel- 
lant appealed." 

It  should  be  added,  in  order  that  things 
be  made  plain,  the  petition  seeks  to  recover 
a.  general  judgment  against  the  county,  and 
does  not  seek  to  enforce  a  lien  against  the 
public  roads  involved.  The  prayer  of  the 
petition,  which  Is  as  comprehensive  as  the 
petition  reads: 


"Wherefore,  tiie  premises  cmridered,  the  ^ain- 
tiff  prays  judgment  against  the  defendant,  Bates 
county,  for  ths  aggregate  amount  of  said  assess- 
ments, with  interest  thereon  from  the  respec- 
tive dates  when  they  became  due  and  payable 
at  the  rate,  of  1  per  cent  per  month,  and  for 
plaintlfTs  costs  in  this  behaU  expended." 

We  make  this  dear  because  It  simplifies 
issues,  and  eliminates  a  disputed  question  in 
this  court  Construction  Go.  y.  Railroad,  240 
Mo.  eCO,  and  loc.  dt.  656,  144  S.  W.  1086. 
Points  raised  will  be  noted  in  the  <^inion. 

I.  It  is  said  in  defendant's  brief,  "The  pub- 
lic roads  are  not  subject  to  sale  under  ex- 
ecution," and  for  that  reason  the  plaintiff 
is  not  entitled  to  a  judgment  enfordng  the 
tax  bill  pleaded  In  the  petition.  This  ques- 
tion, If  it  were  In  the  case,  would  be  an  in- 
teresting one,  because  this  court,  when  the 
question  was  last  before  us,  was  much  di- 
vided. Construction  Co.  v.  Railroad,  240  Mo. 
650-656,  144  S.  Wl.  1086.  Personally  I  ad- 
here to  the  views  expressed  in  the  dissent 
In  that  case.  That  dissent  is  opposed  to  the 
views  expressed  in  Construction  C!o.  t. 
Wabash  Ry.  Ck).,  206  Mo.  loc  dt  189,  104 
S.  W.  67,  12  L.  R.  A.  (N.  S.)  112,  121  Am. 
St  Rep.  649,  12  Ann.  Cas.  630,  cited  by  ap- 
pellant In  other  words,  I  am  of  the  view 
that  public  policy,  precludes  a  judgment  to 
enforce  a  lien  against  a  segment  of  a  pub- 
lic highway  or  a  railroad.  But  that  question 
is  not  really  in  this  case.  The  petition  In  this 
case  does  not  seek  such  a  Judgment,  but,  on 
the  contrary,  seeks  a  general  judgment 
against  the  county.  Plaintiff  does  not  ask 
for  a  Hen  or  the  enforcement  of  a  Hen.  Un- 
der the  Instant  petition  the  only  question 
is  whether  or  not  the  plaintiff  Is  entitled  to 
a  general  judgment  against  the  county  for 
these  assessments  made  for  conceived  bene- 
fits to  the  pubUc  roads  of  the  county. 

[1,2]  II.  Nor  need  we  stop  to  debate  the 
question  as  to  whether  or  not  the  Legisla- 
ture may  authorize  the  collection  of  these 
special  assessments  by  a  general  Judgment 
payable  out  of  the  general  revenue  of  the 
county.  Such  assessments  are  not  "taxes" 
in  the  general  acceptation  of  that  term,  nor 
in  the  legal  acceptation  of  that  term.  They 
are  In  fact  and  in  law  assessments  made  for 
benefits  received  by  the  property  by  reason 
of  a  pubUc  Improvement  Much  public  prop- 
erty Is  exempted  from  ordinary  taxes,  but 
this  does  not  argue  much  here.  In  our  judg- 
ment the  Legislature  could  say  that  public 
property  may  be  benefited  by  public  Improve- 
ments, and  could  further  say  that  for  such 
benefits  an  assessment  should  be  made,  and 
the  munidpality  be  made  to  respondent  by  a 
general  judgment  to  be  paid  out  of  funds  in 
the  general  treasury.  Black,  P.  J.,  in  City 
of  Clinton  V.  Henry  County,  115  Mb.  loc.  dt. 
570,  22  S.  W.  496,  87  Am.  St  Rep.  415,  so 
concedes.  In  that  case,  be,  after  reviewing 
our  case  law,  and  after  holding  that  spedal 
assessments,  under  our  law,  can  only  be  col- 
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lected  by  enforcing  the  lien  against  tbe 
property,  adds-: 

"According  to  those  adjadicationa,  proceed- 
ings to  enforce  special  tax  bills  are  In  the  na- 
ture of  proceedings  in  rem,  and  compulsory  pay- 
ment of  the  judgment  can  only  be  by  a  sale  of 
the  assessed  property.  As  public  property  like 
that  here  in  question  cannot  be  sold  on  general 
or  special  execution;  and,  as  the  Iiegislatnre 
has  provided  no  other  remedy  than  that  of  en- 
forcement of  the  lien,  it  is  quite  evident  that 
the  statute  in  question  does  not  apply  to  or  in- 
clude property  owned  by  a  county  and  used  for 
governmental  purposes.  It  Is  true  the  cases 
last  cited  were  all  suits  against  private  proper- 
ty owners;  and,  at  it  it  within  t&e  power  of 
the  Legitiatwe  to  make  property  diooted  to 
public  met  Itoile  for  local  atieismentt,  and  at 
tt  it  oontrarg  to  puhUo  poUcy  to  permit  public 
property^  to  be  sold,  we  may  and  do  oonoede  that 
the  Legitlatwe  can  provide  for  the  payment  of 
local  attettmentt  againtt  puMio  property  out  of 
the  general  treasury." 

.  That  case  was  a  carefully  considered  one, 
and  whilst  the  salt,  unlike  the  one  at  bar, 
did  not  seek  a  general  Judgment,  yet  the 
language  used  states  the  good  sense  of  the 
thing,  and.  In  our  judgment,  Is  the  law. 

The  only  and  vital  question  In  the  case  at 
bar  Is  whether  or  not  the  Legislature  as  to 
these  assessments  against  a  county  has  pro- 
vided a  right  and  a  remedy  In  favor  of  the 
drainage  district,  which  will  authorize  a 
general  judgment,  against  the  coimty,  and  one 
enforceable  by  general  execution  or  other 
legal  means,  excluding,  of  course,  the  en- 
forcement of  a  Iten  against  the  public  roads, 
Of  that  question  next. 

III.  A  furtber  proposition  urged  is  not 
troublesome.    In  appellant's  brief  It  Is  said: 

"Whenever  the  statute  or  organic  law  creates 
a  right,  but  is  silent  as  to  the  remedy,  the  party 
entitled  to  the  right  may  resort  to  any  common- 
law  action  which  will  afford  him  adequate  and 
appropriate  means  of  redress." 

The  foregoing  Is  the  generaUy  accepted 
doctrine.  The  question  In  this  case  is,  What 
right  has  been  created  by  the  Legislature? 
Assessments  of  benefits  and  their  methods  of 
enforcement  are  purely  ci'eatures  of  statutes. 
So  whilst  cases  from  other  states  may  en- 
lighten us  as  to  the  construction  to  be  given 
to  our  own  statutes,  when  such  cases  have 
arisen  under  similar  statutes,  yet  primarily 
we  must  seek  the  right  for  a  general  judg- 
ment for  such  assessment  from  the  terms  of 
our  own  statutes.  If  these  give  no  such 
right,  then  we  cannot  read  It  into  them.  If 
the  Legislature  has  failed  to  give  the  right, 
we  cannot  give  It,  for  our  duties  are  judi- 
cial, and  not  legislative.  We  are  again  driv- 
en to  the  question,  What  right  has  the  Legis- 
lature given  these  drainage  districts  to  col- 
lect special  assessments  by  a  general  judg- 
ment? 

[3]  IV.  Upon  the  qnestl(m  of  the  statutory 
right  counsel  for  appellant  dte  us  to  section 
5591,  R.  S.  1909,  which  reads: 

"When  any  ditch  established  under  the  provi- 
sions of  this  article  drains,  either  in  whole  or 
in  part,  or  benefits  any  public  or  corporate  road 
or  railroad,  the  viewers  shall  apportion  to  the 
county,  if  a  county  or  state  or  free  turnpike 
road,  or  if  a  corporate  road  or  railroad,  to  the 


'  company  owning,  operating  or  eontroOiiig  Uie 
same,  the  game  proportion  of  the  ooit  of  loca- 
tion and  conttruetion  of  the  improvement  in 
proportion  to  the  benefits  received  as  to  private 
mdividuals." 

On  the  other  hand,  counsel  for  respondent 
cite  us  to  section  6599,  R.  S.  1909,  the  ap- 
plicable portion  of  which  reads: 

"The  assessment  as  made  by  the  viewers  and 
confirmed  by  the  court,  against  all  lots  and  par- 
cels of  land,  and -all  public  or  corporate  roads 
and  railroads,  benefited  by  the  ditdi  •  •  • 
shall  from  the  date  of  such  confirmation  of  the 
report  of  the  engineers  and  viewers,  until  paid, 
constitute  a  lien,  •  •  •  and  shall  be  collect- 
ed, in  the  same  manner  as  state,  county  and 
school  taxes  upon  real  estate  are  collected  and 
when  collected  the  tax  shall  be  by  the  collector 
paid  over  to  the  county  treasurer  monthly. 
*  •  •  The  said  tax  shall  become  delinquent 
if  not  paid  on  or  before  the  Slst  day  of  Decem- 
ber of  each  year,  and  when  so  deluiquent  shall 
bear  interest  at  the  rate  of  1  per  cent,  po' 
month  until  paid,  and  the  collector  shall  bring 
suit  for  all  delinquent  assessments  or  install- 
ments thereof,  and  interest  thereon  within  six 
months  after  an  assessment  or  installment  there- 
of becomes  ddinquent." 

We  will  for  the  purpose  at  discussion  add 
to  the  foregoing  the  applicable  portloii  of 
section  5589,  R.  8.  1909,  which  reads: 

"All  landt  benefited  by  public  ditch,  drain, 
water  course  or  levee,  thaU  be  atietsed,  in  pro- 
portion to  the  benefits  for  the  construction 
thereof,  whether  the  improvement  passes 
through  said  land  or  not,  and  the  viewers,  in 
estimating  the  benefits  to  land  not  traversed  by 
such  ditch,  shall  not  consider  what  benefits 
will  be  received  after  some  other  ditch  or  ditches 
shall  be  constructed,  but  only  the  benefits  that 
wUl  be  received  by  the  construction  of  the  pub- 
lic ditch,  as  it  a&ords  an  outlet  for  the  drainage 
of  such  land." 

The  Italics  in  all  the  foregoing  are  ours. 

Going  to  section  5591,  supra.  It  must  be 
noted  that  the  benefits,  so  far  as  a  public 
road  is  concerned,  is  not  assessed  against 
the  public  road,  but  Is  to  be  apportioned  to 
the  county.  Going  back  to  section  5589,  su- 
pra, as  to  the  lands  benefited,  the  benefits 
are  to  be  assessed  against  the  lands,  for  the 
statutes  says  "all  lands  benefited  •  •  • 
shaU  be  assessed,"  etc.  In  this  there  Is  a 
dear  distinction  between  lands  benefited  and 
public  roads  benefited.  In  the  one  Instance 
the  obligation  is  placed  upon  the  lands  by  an 
assessment  against  the  lands  and  not  appor- 
tioned to  the  owner  of  the  lands.  In  the 
case  of  a  public  road  the  obllgatibn  is  not 
assessed  against  the  public  road,  but  such 
obligation  is,  b|r  law,  {apportioned  to  the 
county.  In  the  one  Instance  the  right  to  be 
enforced  Is  against  the  land,  and  not  the 
owner,  whilst  in  the  other  the  right  to  be  in- 
forced  is  against  the  county,  and  not  the 
public  road.  Thus  far  the  legislative  Intent 
would  appear  to  be  plain.  And  we  will  add 
that  It  remains  plain,  except  in  so  far  as  it 
may  be  muddied  by  the  expressions  In  sec- 
tion 5599,  supra. 

But  we  are  inclined  to  the  view  that  erea 
this  section  5599  does  not  muddy  the  waters. 
This  section  does  not  create  the  obUgatl<», 
but  it  provides  a  means  tor  the  enftneemoit 
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of  the  obligation.  In  other  words,  It  cre- 
ates no  right,  but  simply  provides  a  remedy. 
As  to  lands.  It  properly  creates  an  enforce- 
able Hen,  because  the  benefits  have  been  aa- 
Bessed  against  the  lands,  and  not  apportioned 
to  the  owners.  The  real  obligations  are  cre- 
ated by  sections  6591  and  5589,  snpra.  In  the 
one  against  the  county  and  In  the  other 
against  the  land. 

It  Is  true  that  this  statute  as  to  the  rem- 
edy covers  public  roads  as  well  as  lands, 
but  that  does  not  change  the  fact  that  Is  a 
statute  dealing  purely  with  remedies  and 
not  rights.  In  other  words,  It  does  not  cre- 
ate any  obligations,  but  simply  gives  a 
means  of  enforcing  the  rights  theretofore 
created.  And  It  should  be  here  added  that 
the  right  or  obligations  theretofore  created 
are  rights  in  favor  of  the  drainage  district, 
and,  as  to  lands,  rights  against  the  lands, 
and  not  the  owners  of  the  lands,  but,  as  to 
public  roads,  there  is  no  right  In  the  drain- 
age district  against  the  public  road,  for  the 
statute  apportions  the  benefits  to  public 
roads  to  the  county,  and  does  not  assess  the 
public  road  at  all.  The  right  created  in  fa- 
vor of  the  drainage  district,  so  far  as  pub- 
lic roads  are  concerned,  is  one  against  the 
county,  and  not  against  the  public  roads. 
This  we  have  held  the  Legislature  might  do. 
City  of  Clinton  v.  Henry  Co.,  snpra. 

Now  whilst  section  5599,  supra,  in  provid- 
ing a  means  to  enforce  the  right  of  a  drain- 
age district  against  lands,  also  mentions  pub- 
lic roads,  such  mention  is  evidently  one  of 
Inadvertence,  because  no  right  as  against  the 
public  road  Is  created  by  any  statute,  but 
the  only  right  is  the  one  ci;eated  against  the 
county.  As  suggested  In  a  previous  portion 
of  this  opinion,  the  writer  is  of  (pinion  that 
public  policy  would  condemn  a  statute  that 
authorized  the  establishment  of  a  lien  upon 
a  public  road  for  any  purpose.  But  we  need 
not  pass  upon  that  matter,  because  the  right 
given  to  the  drainage  district  is  an  obliga- 
tion against  the  county,  and  not  an  assess- 
ment or  obligation  against  the  public  road, 
as  such.  There  could  be  no  lien  established 
against  the  public  road,  because  the  statute 
does  not  authorize  the  assessment  to  be 
against  the  public  road.  In  this  the  two 
8ectl<xis,  which  (sections  6589  and  5591)  cre- 
ate the  rights,  are  totally  different  The 
first  section,  supra  (6589),  directs  the  assess- 
ment to  be  made  against  the  lands  for  the 
benefits  accruing  to  the  lands,  while  the  sec- 
ond section,  supra  (5591),  directs  that  the 
benefits  found  as  to  public  roads  be  appor- 
tioned to  the  county.  In  the  one  the  right 
and  proceeding  Is  purely  In  rem,  whilst  in 
the  other  It  Is  not.  Without  an  assessment 
against  the  public  rofid  no  lien  could  or 
should  be  established.  If,  therefore,  the  Leg- 
islature has  failed  to  provide  an  adequate 
remedy  for  the  right  created,  as  we  think  Is 
true,  the  drainage  district  may  invoke  any 


proper  remedy  to  enforce  its  right.    The  gen- 
eral rule  is  truly  stated  in  1  Cyc.  p.  706.  thus: 

"Where  a  new  right  or  duty  la  created  by 
statute,  but  no  remedy  la  pointed  out,  the  prin- 
ciple of  the  law  that  there  can  be  no  wrong 
without  remedy  has  application,  and  one  en- 
titled to  the  benefit  of  the  statutory  provisions 
may  resort  to  any  existing  remedy  thtit  will  af- 
ford him  adequate  and  proper  redreae." 

This  rule  Is  so  universally  announced  that 
citation  of  authority  is  not  required.  In  tlve 
case  at  bar  the  statute  (section  6691)  au- 
thorizes the  benefits  accruing  to  public  roads 
to  be  charged  to  the  county.  There  is  no 
adequate  remedy  provided,  and  the  usual 
remedy  would  be  an  action,  as  here,  against 
the  county.  The  statute  does  not  authorize 
the  benefits  to  be  charged  against  the  public 
road,  but,  on  the  contrary,  to  the  county. 
The  Legislature,  In  providing  the  remedy  as 
to  lands,  evidently  overlooked  this  fact,  and 
inadvertently  included  public  roads,  but  this 
inadvertence  does  not  establish  an  adequate 
remedy,  nor  does  It  destroy  the  right  created 
by  section  5591. 

As  stated  before,  we  must  be  guided  by 
our  own  statutes,  and  under  them  we  con- 
clude that  there  la  a  liability  against  the 
county  in  favor  of  the  drainage  district  for 
benefits  found  so  far  as  public  roads  are 
concerned,  and,  further,  that  this  action  is 
properly  brought  for  a  goieral  Judgment 
against  the  county. 

V.  Going  a  step  further,  it  should  be  said 
that  there  is  no  real  foundation  for  saying 
that  the  Legislature  undertook  to  provide 
that  benefits  to  a  public  road  should  be  en- 
forced by  a  lien  as  the  payment  of  taxes  are 
enforced.  In  that  somewhat  loosely  drawn 
section  we  find  this  language: 

"The  assessment  as  made  by  the  viewers  and 
confirmed  by  the  court,  against  all  lots  and  par- 
cels of  land,  and  all  public  or  corporate  roads 
and  railroads,  benefited  by  the  ditch  or  other 
improvements,  and  interest  on  tiie  amount  of  all 
such  assessments,  at  a  rate,  not  exceeding  six 
per  cent,  per  annum,  to  be  fixed  by  the  county 
court  at  the  time  of  its  confirmation  of  the  re- 
port of  the  engineer  and  viewers,  or  within  three 
months  thereafter,  together  with  all  coats  of 
collecting  delinquent  assessments  or  any  install- 
ments thereof,  including  a  reasonable  attorney's 
fee,  to  be  fixed  by  the  court  and  taxed  as  costs 
in  the  action  brought  to  enforce  a  delinquent 
assessment  or  installment  thereof,  thall  from 
the  date  of  inch  confirmation  of  the  report  of 
the  engineer  and  vieuiers,  until  paid,  constitute 
a  Ken,  to  which  only  the  lien  of  the  state  for 
state,  county,  school  and  road  taxes  shall  be 
paramount,  upon  ail  of  the  landi  attested,  and  r 
shall  be  collected,  in  the  same  manner  as  state, 
county  and  school  taxes  upon  real  estate  are 
collected." 

The  Italics  are  ours. 

It  Is  evident  the  word  "assessment"  In  the 
first  line  of  this  statute  is  used  in  a  very 
broad  sense,  but,  when  the  lawmakers  got 
down  to  the  real  creation  of  a  lien  and  a 
means  of  enforcing  it,  made  it  a  lien  "upon 
all  the  lands  assessed,"  and  did  not  under- 
take to  make  the  benefits  apportioned  to  the 
cotmty  for  public  roads  a  lien  at  alL 

It  might  be  further  suggested  that  the 
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same  reasoning  would  Ukewtse  exclnde  tbe 
idea  that  any  remedy  was  Intended  by  this 
section  as  to  tbe  collectlan  of  the  benefits  ap- 
portioned to  the  county  for  public  roads. 
The  only  Uen  created  therein  is  as  against 
tbe  "lands  assessed,"  and  the  following  sec- 
tion 5600  teUs  just  how  tbe  liens  created  by 
section  5599  shall  be  enforced.  Reading  tbe 
two  together,  as  we  must,  we  fall  to  find  that 
tbere  is  In  section  6599  a  remedy  provided 
for  the  enforcement  of  the  right  created  by 
section  6691,  supra. 

[4]  VI.  Nor  should  the  demurrer  have  been 
sustained  because  the  assessments  sued  for 
were  barred  by  the  statutes  of  limitation. 
The  general  rule  in  this  state  Is  that  tbe 
statute  does  not  begin  to  run  until  the  tax 
has  become  delinquent  under  the  law.  State 
ex  rel.  y.  Wilson,  216  Mo.  loc  dt  291,  116 
S.  W.  649.  These  assessments  apportioned  to 
Bates  county  would  become  delinquent  on 
December  81st  each  year.    The  statute  reads: 

"Tbe  said  tax  shall  become  delinquent  if  not 
paid  on  or  before  the  thirty-first  dnr  of  De- 
cember of  each  year,  and  when  so  delinquent 
Bhall  bear  interest  at  the  rate  of  one  per  cent, 
per  month  until  paid,  and  the  collector  shall 
bring  suit  for  all  delinqnent  assessments  or  in- 
stallments thereof,  and  interest  thereon  within 
six  months  after  an  assessment  or  installment 
thereof  becomes  deUnquent." 

[6]  It  is  urged,  because  this  portion  of  sec- 
tion 6599,  above  quoted,  says  the  .collector 
shall  bring  suit  within  six  months,  that 
therefore  the  action  is  barred  after  that 
time.  Tbe  words  should  not  be  so  construed. 
The  statute  does  not  say  the  action  shall  be 
barred.  Had  the  lawmakers  Intended  so 
harsh  a  thing,  they  would  have  been  more 
pointed  In  their  language.  It  la  evident  that 
there  was  no  Intent  to  bar  the  action  at  tbe 
end  of  six  months.  It  is  more  in  the  way  of 
a  direction  to  the  collector  than  it  Is  a  stat- 
ute of  limitation.  With  this  point  out  of  the 
way,  we  have  not  considered  whether  or  not 
one  or  more  installments  may  not  be  barred, 
because  the  demurrer  is  general  and  goes  to 
the  whole  petition,  and  as  to  most  of  the 
items  there  is  no  bar,  under  our  five-year 
statute  of  limitations.  It  is  suggested  that 
at  least  one  Item  is  barred,  and,  if  that  U 
so,  and  tbe  matter  is  properly  raised,  it  can 
be  eliminated  on  the  trial. 

The  Judgment  nisi  Is  reversed,  and  the 
cause  remanded. 

BLAIR,  J.,  concurs.  BOND,  J.,  concurs  la 
result    WOODSON,  J.,  not  sitting. 


HEBENHBIMEB  v.  CITY  OF  ST.  LOmS. 

(No.  17662.) 
(Supreme  Court  of  Missouri,   Divltion  No.  1. 

Dec.  1,  1916.) 
1.  Appeal  and  Errob  «=»994(1)— Review— 
Credibilitt  of  Witnesses. 
In   an  action  for  personal  injuries  caused 
by  falling  into  a  coalhole  in  a  sidewalk,  there 


being  nothing  inherently  improbable  in  a  wit- 
ness testimony  concerning  a  notice  given  of  the 
defective  condition  of  the  cover  of  tiie  coalhole, 
his  credibility  was  for  the  jury  and  the  trial 
court. 

[EH.  Note.— IV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3901,  3906 ;  Dec.  Die.  «=> 
994(1).] 

2.  MUNICIPAfc  COBPOBATIOVS    «=»821(11)— IH- 

JT7RIE8  ON  Sn>EWAij:s— Question  it>B  Jdbt. 
The  fact  that  many  persons  passed  over  a 
coalhole  without  injury,  and  diat  several  testi- 
fied positively  that  the  cover  was  not  defective, 
did  not  show  the  testimony  of  plaintiff  and  her 
Witnesses  to  be  untrue,  bat  simply  made  a  ques- 
tion for  the  jury. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1748;  Dec  Dig.  «=> 
821(11).] 

3.  MtJNicrPAL  Cobfobationb  4=>791(2) — ^Inju- 
BiES  on  Sidewalks— Notice  to  Crrx  of  De- 
fects. 

A  defect  in  the  cover  of  a  coalhole  in  a  side- 
walk being  a  structural  one,  the  city  is  charg- 
ed with  notice  from  the  beginning,  and  rule  b> 
to  notice  of  latent  defects  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Municipa] 
Corporations,  Ceat.  Dig.  {{  1647,  1648;  Dec. 
Dig.  «=»791(2).] 

4.  Municipal  Cobpobations  «s>763(1)— In- 
juries ON  Sidewalk  —  Cabe  Requiked  of 
City. 

A  city's  duty  is  to  use  ordinary  care  to  keep 
a  sidewalk  in  a  reasonably  safe  c(wditi<m  for 
travel  in  all  the  drcumstances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1612;  Dec  Dig.  ®=» 
763(1).] 

5.  Municipal  CoBPOBATioirs  fl=>806(S)  —  1h- 
JUBIEB  OH  Sidewalk— Cabe  Requibed  of 
Pedebtbian. 

A  pedestrian  on  a  sidewalk  while  ander  a 
duty  to  exercise  ordinary  care  for  his  own  safe- 
ty, and  to  walk  with  his  eyes  open  observing 
lus  general  course  in  the  usual  manner,  is  not 
bound  to  look  for  hidden  danger. 

[Ed.  Note.— For'  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1678 ;  Dec  Dig.  ®=» 
806(3).] 

6.  Municipal  Cobpobations  *=»821(25V-Ih- 
JTTBiBS  on  Sidewalk— Question  fob  Jxtbt. 

In  an  action  asainst  a  city  for  personal 
injuries  caused  by  falling  into  a  coalhole  in  a 
sidewalk  when  cover  tipped,  the  question  wheth- 
er plaintiff  exercised  proper  care  Aeld  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1756;  Dec  Dig.  C=> 
821(25).] 

7.  Municipal  Cobpobations  9=a422(2) — In- 
JUBIES  ON  Sidewalk— iNSTBUcnoNB. 

In  an  action  against  a  city  for  personal  in- 
juries  sustained  on  falling  into  a  coalhcde  hav- 
ing a  defective  cover,  an  instruction  to  find 
against  the  dty  if  "the  cover  or  lid  of  said 
coalhole  was  at  the  time  in  an  unsafe,  unse- 
cure,  and  dangerous  condition,  was  not  errone- 
ous as  requiring  the  city  to  make  the  sidewalk 
absolutdy  safe,  since  a  finding  that  the  aide- 
walk  was  in  "an  unsafe,  nnsecure,  and  danger- 
ous" condition  would  be  equivalent  to  a  find- 
ing that  it  was  not  reasonaoly  safe. 

[£d.  Note.— E\>r  other  cases,  see  Muaidpal 
Corporations,  Cent  Dig.  {  1769;  Dec  Dig. 
«=»822(2).] 

8.  Dailaoes  €=>216(8)  —  Injubies  on  Side- 
walk —  Meabube  or  DAUAasa  —  Married 
Women. 

In  an  action  for  personal  Injuries  reo^ved 
on  falling  into  a  coalhcue  in  a  sidewalk,  the  court 
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prop«rl7  Included  in  Its  instruction  of  the  meas- 
ure of  damages  the  diminished  ability  of  plain- 
tiff to  work  and  labor,  although  she  was  a  mar- 
ried  woman. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |  568;   Dec.  Dig.  «=3216<8).] 

8.    Mui^IClPAL     COBFOBATIONS     «=» 818(6)— III- 

juries  on  sidewaucs  —  aduissibiutt  01* 

Evidence. 
In  an  action  against  a  city  for  personal  in- 
juries received  in  falling  into  a  coalhole  in  a 
sidewalk,  evidence  that  tne  coalhole  cover,  prior 
to  the  time  of  injury  frequently  had  been  observ- 
ed to  slip  and  bit  when  stepped  upon,  especial- 
ly as  no  evidence  was  offered  that  any  other 
person  bad  been  injured  thereby,  was  admissible 
as  tending  to  show  the  existence  of  a  dangerona 
condition. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  I  1732;  Dec.  Dig. 
®=»818(6).] 

10.  Appeal  and  Ebbob  «=»682(3)— Injttbies 
ON  Sidewalk  —  Appeal  —  Questions  R«- 

YIEWKS. 

Where  there  is  no  showing  in  the  record 
that  witnesses  knew  the  condition  of  other 
coalholes  in  the  citr  generally,  nor  what  they 
would  have  said  if  permitted  to  answer,  the 
qaestion  wfaeQier  evidence  as  to  other  coalholes 
was  admissible  will  not  be  reviewed, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  U  2806,  2910:  Dec.  Dig.  «=» 
692(3).] 

11.  McnlCIPAL  (TOBPORATIONB  «=»818(10)— Ih- 

JT7BIES  ON  Sidewalks  —  Admissibilitt  or 

BVIDENOB— OBDINAROK. 

In  an  action  against  a  dtf  for  personal  in- 
juries received  in  falling  into  a  coalhole  in  a 
sidewalk,  ordinances  of  the  city  defining  the 
dnties  of  police  officers  with  respect  to  reporting 
defects  in  streets  were  admissible. 

[Ed.  Mote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1736;  Dec.  Dig.  «=> 
818(10).] 

12.  Dakaoxs  «=»182(3)— Injuxies  on   Side- 
walk—Measubk  or  Damages. 

Where  plaintiff,  when  injured,  was  8S  years 
old,  and  a  strong  active  woman  in  good  health, 
and  suffered  an  injury  which  has  crippled  her 
for  life  and  continues  to  cause  her  continuous 
suffering  without  much  hope  of  its  alleviation 
in  the  fnture,  a  verdict  of  18,888, 10  years  after 
tbe  injury,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  874;    Dec.  Dig.  «8=»132(3).] 

Appeal  from  St  iJouls  Clrcnlt  Court; 
George  H.  Shields,  Jndge. 

Action  by  Amelia  Hebenbeimer  against  the 
Oty  of  St  Louis.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfSrmed. 

Charles  H.  Daues,  Truman  P.  'JToiing,  and 
E>Terett  Paul  Griffin,  all  of  St  Louis,  for  ap- 
pellant H.  A.  Loevy,  of  St  Louis,  for  re- 
qtondent 

BLAIB,  3.  Respondent  fell  into  a  coal- 
hole In  a  sidewalk  In  St  Louis,  and  this 
appeal  Is  from  a  judgment  for  $8,388  she 
recovered  against  tbe  dty  for  damages  for 
injuries  she  suffered. 

There  was  evidence  tending  to  show  that 
while  req>ondent  was  walking  in  front  of 
1006  Olive  street,  one  of  the  principal  streets 
of  the  dty  of  St.  Louis,  she  stepped  upon 
tbe  cover  of  a  coalhole;  that  the  cover  tilted. 


and  she  fell  into  the  opening,  sustaining 
serious  injuries;  that  the  sidewalk  was 
granitoid  except  a  block  of  stone  about  3% 
teet  square,  through  which  the  coalhole  had 
been  cut;  that  the  cover  ot  the  coalhole 
was  a  round  iron  plate;  that  an  opening  in 
tbe  stone  was  out  down  about  the  thickness 
of  this  plate  and  then  a  "shoulder"  of  stone 
was  left  npom  which  it  was  intended  this 
plate  should  rest;  that  the  diameter  of  the 
plate  was  about  an  inch  less  than  the  diame- 
ter of  the  (H>enlng  in  the  stone  above  the 
shonlder  upon  which  the  plate  or  oorer  rest- 
ed, and  that  the  shoulder  itself  was  about 
an  Inch  across;  that  for  several  years  be- 
fore reqwndent  was  injured,  and  as  far 
back  as  respondent's  witnesses  had  observed 
the  vlAce,  the  coalhole  cover  had  been  seen 
to  Blip  and  tilt  and  slide  out  of  place  when 
stepped  upon;  that  there  was  a  hole  In  the 
center  of  the  plate  and  an  iron  pin  there- 
in, but  there  was  no  fastening  or  appliance 
designed  to  hold  the  plate  or  cover  in  place; 
that  one  police  officer  on  the  beat  had  been 
notified  directly  of  the  condition  of  the  coal 
hole;  that  other  officers  on  the  beat  had 
examined  the  coalhole  a  nnmber  of  times; 
smne  of  these,  testifying  for  appellant,  said 
they  examined  the  coalhole,  but  found  it 
secure.  There  was  also  evidence  that  the 
ptn  through  the  center  of  the  cover  was 
placed  therein  for  tbe  purpose  of  holding  the 
cover  in  place  by  means  at  a  wooden  bar 
through  which  the  pin  was  designed  to  run 
and  which  was  held  against  the  lower  side 
of  the  stone  by  a  nut  upon  the  lower  end  of 
the  pin.  There  was  evidence  pro  and  con 
upon  the  question  whether  any  such  bar  had 
been  in  use  during  several  years  prior  to  the 
time  respondent  was  injured.  Numerous  er- 
rors are  assigned. 

[1]  I.  It  is  urged  the  record  indicates 
Kuehn  testified  falsely  concerning  the  notice 
be  said  he  gave  Officer  Beagan  of  the  defec- 
tive condition  of  the  coalhole  cover,  and 
then  it  is  insisted  this  should  work  a  re- 
versal of  the  judgment  and  a  remandment 
of  the  cause.  The  motion  for  new  trial 
makes  no  complaint  of  this  sort  Kuehn 
was  testifying  some  10  years  after  the  injury 
to  respondent  occurred  and  previously  had 
given  substantially  the  same  testimony  sev- 
eral times.  There  was  ample  opportunity  to 
investigate  the  truth  of  his  story.  There  was 
nothing  Inherently  improbable.  In  it  The 
fact  that  the  officer  be  claimed  to  have  noti- 
fied died  prior  to  the  first  trial  and  tbe 
f&ct  that  Kuehn's  brother,  tenant  of  tbe 
property,  was  not  joined  aa  a  defendant  do 
not  necessarily  render  Kuehn's  testimony 
untrue.  His  credibility  was  for  the  Jury 
and  the  trial  court,  and  doubtless  the  argu- 
ment now  made  to  us  was  pressed  upon 
their  attention  with  a  view  to  destroying  the 
weight  of  his  testimony  before  the  jury. 
This  was  its  proper  funcUmt.    With  the  wit- 
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ness  before  them  nelfber  trial  Judge  nor 
Jury  seem  to  have  detected  perjury. 

[2]  II.  It  Is  Insisted  the  testimony  of  plain- 
tlfr  and  her  witnesses  Is  unworthy  of  belief, 
and  that  the  Judgment  should  be  reversed  for 
this  reason.  In  support  of  this  contention 
the  case  of  Vhgg  t.  Railroad,  185  Mo.  App. 
lot  dt  84,  85,  170  S.  W.  012,  Is  cited.  This 
was  a  case  in  which  the  court  applied  the 
rule  that  one  who  is  injured  on  a  railroad 
crossing  and  testifies  he  kept  a  lo<&oat  for 
approadilng  trains  will  be  held  gnillr  of 
contributory  negligence,  despite  hla  testi- 
mony, when  the  situation  was  such  that  he 
must  baye  seen  the  train  which  injured  him 
if  he  looked  at  all.  That  rule  is  not  appli- 
cable here.  The  fact  that  many  persons 
passed  over  the  coalhole  without  injury, 
and  that  several  testified  positively  the  cover 
was  not  defective,  and  the  testimony  of  plain- 
tiff and  her  witnesses  as  to  the  defective 
condition  thereof  simply  made  a  question  of 
fact  for  solution  by  the  Jury. 

[3]  III.  Another  contention  is  that  the  de- 
fect was  a  latent  one,  and  that  the  dty  had 
no  actual  n<ftlce,  and  that  the  exercise  of 
ordinary  care  would  not  have  brought  it  no- 
tice thereof.  The  cases  dted  in  support  of 
this  proposition  have  previously  been  dealt 
with  in  circumstances  very  like  those  con- 
fronting us  on  this  record.  Drake  v.  Kan- 
sas City,  190  Mo.  loc.  cit  379,  88  S.  W.  689, 
109  Am.  St  Bep.  759  et  seq.  Tbe  defects 
complained  of  in  this  case  are  sufiSdently 
like  those  In  the  Drake  Case  to  make  the 
rule  there  applied  applicable  here.  So  far 
as  notice  is  concerned,  the  defect  being  a 
structural  one,  the  city  is  charged  with  no- 
tice from  the  beginning.  Drake  v.  Kansas 
aty,  190  Mo.  loc.  dt  884,  88  S.  W.  689,  109 
Am.  St  Rep.  759.  Further,  had  it  been  nec- 
essary, there  is  evidence  of  both  actual  and 
constructive  notice.  So  far  as  concerns 
the  evidence  tending  to  show  that  a  method 
of  fastening  the  coalhole  cover  was  provid- 
ed, that  la  disposed  of  by  the  prindple  an- 
nounced by  the  Supreme  Judidal  Court  of 
Massachusetts  in  dealing  with  a  case  in 
which  the  testimony  showed  a  fastening  had 
been  provided  like  that  appellant  contends 
was  in  use  in  this  case.  That  court  in  Keat- 
ing V.  Boston,  206  Mass.  loc.  dt  330,  331, 
92  N.  E.  432,  19  Ann.  Oas.  464,  said: 

"If  it  were  impossible  to  construct  a  coalhole 
cover  which  would  not  tip  up  when  stepped 
upon  unless  fastened  from  within,  a  different 
quesljon  would  be  presented  from  that  which 
we  have  to  pass  upon.  But  it  is  a  matter  of 
common  knowledge  that  coalhole  covers  set  in 
iron  collars,  although  unfastened,  remain  firm 
and  in  place  when  trodden  upon.  Sewer  covers 
and  tbe  covers  of  other  manholes  leading  to  con- 
duits under  public  streets  cannot  be  fastened 
from  within  and  for  that  reason  are  always — or 
at  least  almost  always— set  in  an  iron  collar, 
and  when  so  set  do  not  tip  up  when  trodden  up- 
on.    ••     • 

"The  dty  had  notice  that  the  coalhole  was  in 
the  sidewalk,  l^at  made  it  its  duty  to  us^  due 
diligence  to  protect  the  traveling  public  from 
that  bole,  and  the  question  is  whether  it  has 
used  due  diligence,  if  the  <nily  protection  against 


the  hole  is  a  cover  which  win  tip  up  if  stepped 
upon  unless  fastened;  or,  to  state  it  in  an- 
other way,  the  question  is  wh^her  in  the  ex- 
ercise of  due  diligence  the  dty  esn  allow  such 
a  cover  to  remain,  relying  on  the  oecnpaat  of  the 
abutting  house  to  fasten  it  We  can  have  no 
doubt  tnat  in  case  of  tiie  covers  of  manholes 
in  the  street  which  cannot  be  fastened  from 
within  a  finding  would  be  warranted  that  a 
cover  which  tipped  up  when  trodden  upon  was 
a  danger  which  a  city  would  not  allow  if  it 
used  reasonable  diligenoe.  The  qnestion  is  not 
what  view  we  take  upon  the  question  whidi 
arose  in  this  case,  but  what  view  a  jury  could 
take  upon  it  We  are  of  opinion  that  a  jury 
is  warranted  in  finding  that  a  coalhole  cover 
which  when  trodden  ui>on  will  tip  up  unless 
fastened  is  so  likely  to  be  unfastened  that  a  dty 
which  used  reasonable  diligence  after  it  had  or 
in  the  Qxerdse  of  proper  care  might  have  had 
notice  of  this  condition  would  not  allow  it  to 
be  there  at  all." 

This  case  was  dted  with  approval  In  Camp- 
beU  V.  Chillicothe,  239  Mo.  461,  144  S.  W. 
408,  39  Lu  R.  A.  (N.  S.)  451. 

It  is  said  notice  to  police  officers  was  not 
notice  to  tbe  dty  under  the  rule  in  Carring- 
ton  T.  St  Louis,  89  Mo.  208,  1  B.  W.  240,  58 
Am.  St.  Rep.  108,  Willis  v.  Bt  Joseph,  184 
Mo.  App.  428,  171  S.  W.  27,  and  Haxton  v. 
Kansas  City,  190  Mo.  67,  88  S.  W.  714,  be- 
cause it  was  not  shown  such  officers  were  the 
officers  on  duty  on  their  beats  at  the  tUne. 
In  the  first  place,  the  contention  is  disposed 
of  by  tbe  fact  that  tbe  defect  was  of  struc- 
tural diaracter,  and  therefore  •  the  dty  is 
held  to  have  had  notice  from  the  beginning, 
as  already  pointed  out  Again,  there  was 
evidence  tending  to  show  notice  was  given 
Reagan  while  he  was  assigned  to  this  beat 
and  while  he  was  in  uniform,  and  there  is 
evidence  he  wore  his  uniform  only  when  on 
duty.  Further,  there  was  evidence  police 
officers  on  duty  on  the  beat  examined  this 
coalhole.  They  testified  it  was  secure.  The 
Jury  were  free  to  reject  this  part  of  their 
testimony  and  find  that  when  they  made  the 
exEimlnaUon  they  found  the  condition  re- 
spondent's witnesses  described.  There  was 
ample  evidence  of  actual  notice,  aside  from 
that  implied  from  the  character  of  the  de- 
fect respondent  contends  caused  her  Injury. 

[4-1]  IV.  It  Is  contended  respondent  was, 
as  a  matter  of  law,  guilty  of  contributory 
negligence.  The  city's  duty  was  to  use  ordi- 
nary care  to  keep  the  sidewalk  in  a  reason- 
ably safe  condition  for  travel,  in  all  the  cir- 
cumstances. Respondent's  duty  was  to  exer- 
cise ordinary  care  for  her  own  safety.  She 
was  not,  however,  "bound  to  look  for  hidden 
dangers."  All  that  was  required  of  her  was 
that  she  walk  with  her  eyes  open,  observing 
her  "general  course,  and  in  the  usual  man- 
ner." Earl  V.  Cedar  Rapids,  126  Iowa,  loc 
dt  365,  102  N.  W.  141, 106  Am.  St  Rep.  361. 
The  question  whether  respondent  exerdsed 
proper  care  was  for  the  Jury. 

[7]  V.  An  instruction  for  plaintiff  told  the 
Jury,  In  substance,  that  If  they  found  Olive 
street  to  be  a  public  street  Improved  as  al- 
ready described,  and  found  tbe  sidewalk  con- 
tained a  coalhole,  constructed  and  covered 
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as  above  substantially  set  forth  In  the  state- 
ment, and  that  it  had  been  in  place  several 
years,  and  that  respondent,  in  the  use  of  or- 
dlnary  care  for  her  own  safety,  was  walking 
along  the  sidewalk  and  stepped  on  the  coal- 
hole cover  and  It  slipped  or  tilted,  and  that 
thereby  she  was  caused  to  fall  and  was  in- 
jured, and  that  "the  cover  or  Ud  of  said  coal- 
hole was  at  that  time  In  an  unsafe,  inse- 
cure, and  dangerous  conditl(m,"  and  that  the 
dty  knew  or  by  the  exercise  of  ordinary 
care  would  have  known  of  the  existence  of 
said  loose,  unsafe,  dangerous,  and  Insecure 
cover  in  time,  by  the  exercise  of  ordinary 
diligence,  to  have  made  It  safe  and  secure 
before  plalntitt  was  injured,  then  the  Jury 
should  find  against  the  city. 

It  is  urged  the  Instruction  required  the 
city  to  make  the  sidewalk  absolutely  safe 
and  secure,  and  falls  to  set  out  "correctly 
the  duty  of  the  dty  as  to  Its  sidewalks, 
namely,  to  keep  them  in  a  reasonably  safe 
condition  for  travel  in  the  ordinary  modes  by 
persons  exercising  ordinary  care."  Such  is 
counsel's  position. 

If  the  Jury  found  the  coalhole,  and  there- 
fore the  sidewalk  to  be  In  "an  unsafe,  inse- 
cure, and  dangerous"  condition,  this  was 
equivalrait  to  a  finding  that  it  was  not  rea- 
sonably safe.  Squlers  v.  Kansas  City,  100 
Ma  App.  631,  75  S.  W.  194.  Other  cases  In 
the  briefs  support  this  view  and  show  that 
this  court  has  frequently  assumed  it  to  be 
correct.  Another  consideration  Is  that  appel- 
lant asked  and  secured  instructions  contain- 
ing the  same  phraseology ;  and,  farther,  oth- 
er instructions  pressed  upon  the  attention  of 
the  jury  the  rule  upon  which  appellant  re- 
lies. The  objection  made  is  not  tenable. 
The  authorities  cited  by  respondent  fully 
support  this  conclusion. 

[8]  VI.  In  the  instruction  on  the  measure 
of  damages,  given  on  its  own  motion,  the 
trial  court  Included  as  one  of  the  elements 
of  damage  "the  diminished  ability  of  plain- 
tiff to  work  and  labor."  It  la  contended  this 
Is  not  an  element  for  which  a  married  wo- 
man can  recover.  The  cases  cited  hold:  (1) 
That  recovery  for  loss  of  earnings  cannot  be 
permitted  in  the  absence  of  evidence  tending 
to  show  that  such  a  loss  resulted  from  the 
Injury  (Davidson  v.  Transit  Co.,  211  Mo.  loa 
dt.  346,  109  a  W.  683);  and  (2)  impairment 
of  ability  to  attend  to  the  duties  of  her  or- 
dinary vocation  (that  of  housewife)  cannot  be 
made  the  basis  of  recovery  by  a  married 
woman  (Wallls  v.  Westport,  82  Mo.  App.  loc 
dt.  627,  528).  The  question  was  not  involved 
In  the  Davidson  Case  and  is  settled  against 
appellant  in  Perrlgo  v.  St  I^uls,  185  Mo.  loc. 
dt  288,  84  S.  W.  30  et  seq.,  in  which  the 
Wallls  Case  is  discussed. 

[I]  VII.  Appellant  contends  it  was  error 
to  admit  evidence  tending  to  prove  the  coal- 
bole  cover,  prior  to  the  time  of  respondent's 
injury,  frequently  had  been  observed  to  slip 
and  titt   when  passersby  stepped  npon  It 


No  evidence  that  any  other  person  had  been 
injured  thereby  was  admitted.  Appellant  re- 
lies upon  Goble  v.  Kansas  City,  148  Mo.  470, 
60  S.  W.  84.  The  holding  in  that  case  is 
directly  contrary  to  what  was- subsequently 
said  In  Charlton  v.  Railway,  200  Mo.  loc. 
elt.  442,  98  S.  W.  529,  is  opposed  to  the  rule 
adhered  to  by  the  Supreme  Court  of  the 
United  States  (Dlst.  of  Columbia  v.  Armes, 
107  U.  S.  519,  2  Sup.  a.  840,  27  L.  Ed.  618), 
and  to  that  previously  .announced  by  the 
Kansas  City  Court  of  Appeals  (Golden  v. 
City  of  Clinton,  54  Ma  App.  100),  and  to 
the  great  weight  of  authority  elsewhere. 
Besides,  the  evidence  admitted  in  this  case 
disclosed  no  previous  injuries  to  any  one,  but 
did  tend  to  show  that  the  effect  of  stepping 
upon  the  coalhole  cover  was  to  cause  it  to 
slip  and  tilt,  and,  consequently,  to  show  the 
existence  of  a  dangerous  condition.  Goble  v. 
Kansas  aty,  148  Mo.  470,  50  S.  W.  84,  in  so 
far  as  it  conflicts  with  this  view,  is  over- 
ruled. 

[10]  yill.  Appellant  complains  that  the 
court  excluded  answers  to  questions  pro- 
pounded to  Mr.  and  Mrs.  Kuehn,  on  cross- 
examination,  as  to  whether  the  coalhole 
which  injured  plaintiff  was  similar  to  coal- 
holes generally  in  place  in  the  city  sidewalks. 
No  showing  was  made  that  the  Kuehns 
knew  the  condition  of  other  coalholes  in  the 
dty  generally,  nor  do  counsel  assert  that  the 
record  shows  what  the  witnesses  would  have 
said  had  they  been  permitted  to  answer.  In 
such  circumstances  It  is  not  necessary  to  dis- 
cuss the  question  whether  evidence  as  to  oth- 
er coalholes  was  admissible. 

[11]  IX.  There  was  no  error  In  admitting 
the  ordinances  of  the  dty  defining  the  duties 
of  police  officers  with  respect  to  reporting 
defects  in  streets.  The  objection  made  to 
this  that  the  dty  is  not  liable  for  damages 
for  the  violation  of  its  ordinances  seems  to 
arise  out  of  a  misconception  of  the  purpose 
for  which  the  ordinances  were  offered.  In 
addition,  appellant  made  independent  oral 
proof  by  its  witnesses  of  the  duty  of  officers 
to  report  defective  sidewalks,  proving  the 
practice  under  the  ordinance  and  proving  it 
for  the  purpose  of  showing  no  report  was 
made,  relying  upon  the  absence  of  a  report  as 
evidence  tending  to  show  there  was  no  de- 
fect in  the  coalhole.  The  point  is  ruled 
against  appellant. 

[1 2]  X.  Finally,  It  is  insisted  the  damages 
are  excessive.  This  case  was  tried  several 
times.  The  trial  resulting  in  the  Judgment 
from  which  this  appeal  was  taken  occurred 
about  10  years  after  respondent  was  injured. 
Immediately  following  her  fall,  she  was  con- 
fined to  her  bed  for  7  months  or  more.  Many 
times  thereafter  she  was  in  a  like  helpless 
condition  for  daya  When  injured  she  was 
35  years  old,  and  a  strong,  active  woman  in 
good  health.  Thereafter  she  suffered  great 
I>ain  almost  constantly  and  was  unable  to 
remain  In  any  one  position  for  any  oonsldera- 
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ble  time.  She  coold  not  sit  or  lie  down  over 
an  taour  at  a  time.  She  did  not  Bleep  well. 
Her  spinal  cord  was  Injured  so  that  her  low- 
er limbs  were  partially  paralyzed  and  she 
could  not  walk  without  crutches  and  not 
well  with  them.  Needles  stuck  into  her  Umbs 
caused  her  no  pain.  There  was  evidence 
tending  to  show  that  an  operation  could  not 
be  i>erformed  except  at  the  risk  of  her  life 
and  then  without  any  certainty  of  benefit  to 
her  in  case  she  survlred,  that  her  injuries 
were  permanent  and  that  she  had  grown 
worse,  as  time  went  on,  instead  of  better. 
Her  back  pained  her  almost  constantly  and 
quite  severely.  As  to  her  injury  and  its  ef- 
fect upon  her,  respondent  is  corroborated  by 
numerous  witnesses,  professional  and  lay. 
The  great  weight  of  the  evidence  supports 
her  claim  that  she  has  suffered  a  very  seri- 
ous injury  which  has  crippled  her  for  life 
and  continues  to  cause  her  continuous  suffer- 
ing without  much  hope  of  Its  alleviation  In 
the  future. 

In  these  circumstances,  the  Judgment  can- 
not be  said  to  be  excessive.  It  Is  affirmed. 
All  concur. 


NICHOLS  T.  TAUiMAN.     (No.  18124.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  1,  1910.) 

1.  EXrXOrMKHT     <8=»86(3)— TrCLl— BUBDBN     OF 

Fboov. 

In  ejectment  by  plaintiff  with  paper  title  to 
a  quarter  section,  defendant  having  like  title 
to  the  quarter  secticm  immediately  south,  and 
claiming  that  the  fence  between  was  an  agreed 
boundary  line,  the  burden  was  on  plaintiff  to 
establish  that  the  land  sued  for  was  part  of  his 
quarter  section. 

[Ed.  Note.— For  other  cases,  see  IQectment, 
Cent  Dig.  §{  239,  244;    Dec.  Dig.  «a>8e(^J 

2.  AnvEBSK  PoBSKSsiON   «=>112— Bttbobn  or 
Pboof. 

In  ejectment,  the  burden  was  on  defendant 
to  establisli  his  plea  of  the  statute  of  limitations. 
[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  jj  6B1,  653,  654,  657-659, 
661-663,  665,  666;    Dec.  Dig.  <8=>112.] 

8.   BOUNOARIES    «=>83    —   AOBSED    BotTNDAKT 

Line— BuBDEN  of  Psoor. 
In  ejectment,  the  burden  was  on  defendant 
to  establish  his  pica  that  the  fence  line  between 
the  respective  (quarter  sections  of  the   parties 
was  an  agreed  line  in  the  legal  sense. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {i  146-152;   Dec  Dig.  «s>33.] 

4.  Advbbsb  Possession  «=>8o(1)  —  HoLniNa 
UNOEB  Aobebmbnt  TO  Detebmine  Bouno- 

ABT  IN   FUTUBB— BUBDEN   OS  FboOF. 

In  ejectment  between  the  owners  of  ad- 
jacent quarter  sections,  if  defendant  or  bis  pred- 
ecessor had  had  open,  notorious^  exclusive,  and 
continuous  possession  of  the  ground  in  contro- 
versy for  1<>  years  before  the  action  was  begun, 
and  plaintUf  relied  on  a  claim  that  tiiey  held 
possession  subject  to  a  future  ascertainment  of 
the  true  boundary  line,  the  burden  was  on  him 
to  show  it. 

tE!d.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  jf  498,  656,  657,  660;  Dec. 
Dig.  <8=»85(1).] 


5.  Ejectuknt   4s»24— Titlb. 

Where  a  strip  of  land  in  dlspnts  between 
the  owners  of  adjacent  quarter  sections  was 
not  within  plaintiff's  paper  title,  and  had  beea 
occupied  by  defendant  and  his  predecessor  for 
10  years,  verdict  in  ejectment  sboidd  hava  been 
for  defendant 

[Ed.  Note.— For  other  cases,  sea  B5eetment 
Cent  Dig.  {{  94-9S;    Dec.  Dig.  «=>24.] 

6.  BorHDABiEs  €=>46(3) — Estabushicbnt  or 

BOCNDABT    BT   AgEKEUBNT. 

If  the  north  line  of  defendant's  inclosnrs 
was  an  agreed  line  established  and  recognised 
by  the  predecessors  in  title  of  defoidant  and 
plaintiff,  plaintiff  cannot  reoovw,  in  ejectment 
against  defendant  land  beyond  socb  line. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  M  221-225;    Dec.  Dig.  «=>46(3).l 

7.  Ejectment  «=>24— Advebse  Posskssion— 
Effect— Title  to  Rsai.tt. 

Where  the  possession  of  defeadant  in  eject- 
ment, or  his  predecessor,  of  the  disputed  strip 
of  land,  was  of  such  character  and  duration  as 
to  vest  title  nnder  the  statute  of  limitationi^ 
plaintiff  cannot  recover  against  defendant 

[Ed.  Note. — For  other  cases,   see   Ejectmai^ 
Cent  Dig.  St  94-98;  Dec  Dig.  <S=>24.] 

8.  AnvEBSE    Possession    $I='68— Agbekxem 

AS    TO    BOUNDABT    LiNE— OFEKATION    AS    TO 

Land. 
An  agreement  between  the  owners  of  ad- 
jacent quarter  sections,  or  their  predecessors 
in  title,  relative  to  the  establishment  of  a  bound- 
■ary  line,  was  not  essential  to  the  operation  of 
the  statute  of  limitations  in  favor  of  defendant 
or  his  predecessor  occupying  a  disputed  strip. 

(H>d.  Note. — For  other  cases,  see  Adverse  Poe- 
session,  Cent.Dig.  |{  387-393;  DecJ)ig.  «=368.] 

9.  BouNDABiES  4b»46(1)— BsiABUSBKKirr  bt 
Aqbekiixni  —  Running  or  8zat(7tb  or 
Lwitationb. 

In  ejectment  it  was  not  essential  to  the 
defense  that  the  line  to  whldi  defendant  claimed 
title  was  an  agreed  Une,  that  the  statute  of 
limitations  had  run  against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Boondaries, 
Cent  Dig.   §!  212-218;    Dec  Dig.  •8=»46(l).l 

10.  EJJBCTMBNT   «=9llO— iNBTBUOnORa— Sbpa- 

bate  Chabactxb  of  Defenses. 
In  ejectment  between  the  owners  of  ad- 
jacent quarter  sections,  the  establishment  of 
an  agreed  line  by  the  predecessors  of  the  par- 
ties, followed  by  their  possession,  was  a  sepa- 
rate defense  from  lack  of  paper  or  record  title 
in  plain  tiff  (  and  an  instruction  amalgiiTniiting 
them   was  improper. 

[Ed.  Note. — For  other  cases,  see  Eljectmait, 
Cent  Dig.  S{  319-326;   Dec  Dig.  «=9U0.] 

11.  BOUNOABIES   ^=»46(4)   —  BSTABUSHIfKNT 

BT    AoBEEMSNT— EtTFEOT. 

If  title  to  a  disputed  strip  <A  land  vested 
in  defendant's  predecessor  by  reason  of  an  agreed 
line  between  him  and  plaintiffs  predecessor,  no 
mere  claim,  or  want  of  daim,  on  the  part  of 
plaintiff  or  defendant  could  revest  title  in 
plaintifTs  predecessor  or  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  S  226;    Dec.  Dig.  «=>46(4).] 

12.  Tbial  «=92S3(8)  —  Instbuotion  —  Iqnob- 

INO  EviDBNOB. 

In  ejectment  an  instruction,  entu^y  ig- 
noring evidence  tending  to  prove  the  acquisi- 
tion of  title  by  defendant's  predecessor  by  ad- 
verse possession,  should  not  have  heea  given. 
[EM.  Note.— For  other  oases,  see  Trial,  Cent. 
Dig.  §  620;   Dec  Dig.  «s>263(8).] 

13.  EljKOTUENT  «=»24— XlTIX  TO  SCPFOBT  AC- 
TION—ADVEBSE  PosaxssioN  OF  Pbedecessqb 
OF  Hostile  Claimant. 

If  defendant's  predecessor  scqulred  title 
to  the  dispnted  strip,  of  land  by  adverse 
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mtm,  it  wu  divwted  oat  of  plaintiirB  predecM- 
sor,  and  i^aintill  had  no  title  to  nvport  eject- 
ment. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  TUg.  H  M-88;  Dec.  Dig.  <S=>24.] 
14.  Tbial   «=>191(4)—lNSTBTrCTiON  — Assum- 
ing MATEEiAt  Fact. 
In  ejectment,  an  instractiOB,  m  pkraaed  tluit 
it  substandallr  assamed  plaintiiPa  paper  title 
covered  the  disputed  strip  at  land,  waa  improper. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  427;   Dec.  Dig.  <8=»191(4).] 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; N.  M.  PettingiU,  Judge. 

Action  by  George  B.  Niched  against  George 
W.  Tallman.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  remanded. 

A.  D.  Morris  and  Hlgbee  A  BUlls,  all  of 
Lancaster,  for  appellant.  Fogle  &  Fogle,  of 
Lancaster,  fnr  respondent. 

BLAIR,  J.  This  is  an  appeal  from  a  Judg- 
ment for  plaintiff  in  an  action  in  ejectment, 
begun  In  tbe  Scbnyler  drcnlt  court,  to  re- 
cover possession  of  a  strip  of  laad  containing 
less  than  an  acre.  It  is  admitted  plaintiff  bas 
paper  Utle  to  the  N.  E.  %,  N.  B.  %,  33—67— 
14,  and  defendant  like  title  to  the  quarter 
quarter  section  immediately  south  of  plaln- 
tUTs  tract  William  Smith  is  the  common 
source  of  title  The  evidence  tends  to  show 
that  the  county  surveyor,  In  1860,  surveyed 
the  line  between  these  40'8  and  those  in  like 
situation  east  and  west  of  them,  and  estab- 
lished the  southeast  comer  of  the  40  now 
owned  by  plaintiff  and  the  northeast  comer 
of  the  40  owned  by  defendant,  marking  it  by 
placing  a  large  stone  in  the  ground.  There 
Is  some  evidence  tending  to  show  he  did  not 
so  mark  It,  but  there  Is  no  substantial  dls- 
ptite  that  the  comer  he  established  exactly, 
or  almost  exactly,  coincided  wltii  the  poslticm 
of  the  stone  In  qaestion,  and  there  is  no 
dispute  as  to  Its  location  for  many  years. 

In  1880  Francis  Tallman,  defendant's  fti- 
tber,  became  the  owner  of  the  S.  E.  )4,  N.  E. 
%,  33 — 67 — 14,  and  James  Kratzer  acquired 
title  to  the  N.  B.  ^,  N.  BL  %,  33—67—14.  In 
the  same  year  these  two  Jointly  marked  out 
the  line  between  their  respective  40*8,  and 
took  as  the  east  point  in  that  line  the  stone 
above  referred  to.  Thereafter  Francis  Tall- 
man  and  James  Kratxer  occnpled,  improved, 
and  farmed  these  tracts,  each  to  the  fence 
tbey  had  built  on  the  line  they  had  marked 
out.  There  was  ample  evidence  tending  to 
show  Francis  Tallman  claimed  as  well 
as  occupied  and  cultivated,  the  land  to  the 
fence,  and  evidence  as  ample  that  Kratzer 
never  made  any  claim  beyond  the  fence. 
There  was  never  any  contention  between  these 
men  about  the  fence  or  the  line.  The  fence 
was  built,  maintained,  and  repaired  as  a  divi- 
sion fence,  Kratser  looking  after  the  eastern 
half  thereof.  Plaintiff,  himself,  a  son-in-law 
of  Kratzer,^d  helped  repair  Krataer's  part 
of  the  fence.    In  18M  Francis  Tallman  died. 


and  defendant  acquired  title  to  the  S.  E.  %, 
N.  B.  ^.  Defendant  occupied  and  cultivated 
the  ground  to  the  fence,  and,  the  evidence 
Is  almost  undisputed,  claimed  to  the  fence, 
and  claimed  the  fence  to  be  the  true  line 
and  to  be  his  north  Ilae.  Dnrlng  defendant's 
occupancy  and  James  Kratzer's  ownership 
there  was  no  contention  over  the  line,  each 
proprietor  occupying  and  using  the  land  to 
the  fence  and  neither  making  any  claim  be- 
yond it.  The  fence  Is  now  where  It  has  been 
for  more  than  80  years.  In  1903  plaintiff 
became  the  owner  of  the  N.  E.  %,  N.  E.  ^, 
but  made  no  claim  that  defendant  was  In 
possession  of  any  part  thereof  until  in  1913, 
shortly  before  this  action  was  begun.  His  - 
first  step  was  to  have  the  tracts  surveyed 
by  a  Mr.  Grist,  county  surveyor,  and  this 
survey  Is  the  basis  of  his  claim  that  defend- 
ant's Indosure  Includes  a  strip  off  of  the 
N.  B.  %,  N.  B.  %.  There  Is  nothing  In  evi- 
dence tending  to  show  defendant  was  In  any 
way  estopped  to  qaestion  the  survey,  and 
there  is  evidence  tending  to  impeadi  its 
accuracy. 

In  answer  to  questions  snch  as  are  usually 
put  in  cases  of  this  character  tn  drcnmstanc- 
es  resembling  those  in  this  case,  defendant 
conceded  his  honesty,  and  denied  any  Intent 
to  claim  any  land  whldi  did  not  belong  to 
him  or  which  did  belong  to  plaintiff,  but 
testified  he  now  dalmed,  and  always  had 
claimed,  tiie  f6nce  was  the  line,  and  that  the 
land  south  of  It  was  his  land.  There  was 
evidence  he  had  previously  stated  he  wanted 
no  land  save  his  own.  The  answer  consisted 
of:  (1)  A  general  denial ;  (2)  a  spedflc  plea 
of  Oxe  10-years  statute  of  limitation;  and 
(3)  a  plea  that  the  fence  was  on  an  agreed 
line  estaldlshed  by  Francis  Tallman  and 
James  Kratzer,  respectively  the  predecessors 
in  title  of  defendant  and  plaintiff. 

[1-4]  L  In  the  drcnmstances,  the  burden 
was  on  plalntlfl  to  establish  that  the  land 
sued  for  was  a  part  of  the  N.  B.  H,  N.  B.%, 
83 — 67 — 14.  The  burden  was  on  defendant 
to  establish:  (l)  His  plea  of  the  statute  of 
llmltatfon;  and  (2)  his  plea  that  the  line  of 
the  fence  was  an  agreed  line.  In  the  legal 
sensa  In  case  the  Jniy  believed  that  Franda 
Tallman  or  defendant  had  had  the  open, 
notorious,  exdusive,  and  continuous  posses- 
sion of  the  ground  for  10  consecutive  years 
before  this  action  was  begun,  then.  If  plaintiff 
relied  upon  a  dattn  that  they  held  possession 
subject  to  a  ftttnie  ascertainment  of  the  trae 
line,  the  burden  was  upon  him  to  prove  It 
Lemmons  v.  McKlimey,  162  Mo.  loc.  dt  630, 
63  S.  W.  92;  BarUett  v.  Boyd,  176  S.  W.  loc 
dt.  949. 

[^7]  If  the  Jury  believed  that:  0)  The 
strip  was  not  within  plaintiff's  paper  title; 
or  (2)  that  the  north  line  of  defendant's  In- 
closure  was  an  agreed  line  established  and 
recognized  by  James  Kratzer  and  Frauds 
Tallman;    or  (3)   Francis  Talman's  or   (4) 
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defendant's  possession  bad  been  of  such 
character  and  duration  as  to  vest  title  under 
the  statute  of  limitation,  the  verdict  should 
have  been  for  defendant 

II.  Instructions  given  at  plaintiff's  Instance 
are  erroneous.  Some  of  the  errors  therein 
may  be  pointed  out. 

[S,  9]  (1)  Plaintiff's  first  instruction  inform- 
ed the  jury,  in  substance,  that  If  they  be- 
lieved plaintiff  had  paper  title  to  the  N.  E.  ^, 
N.  E.  %,  38—67—14,  and  that  the  land  sued 
for  was  In  defendant's  possession,  their 
verdl<!t  must  be  for  plaintiff,  unless  they 
found: 

"That  plaintiff's  cause  ot  action  is  barred  by 
.  the  statute  of  limitation  on  account  of  some 
agreement,  if  you  so  find  there  was  such  an 
agreement,  adopting  a  different  line  by  the 
plaintiff  and  defendant,  or  those  under  whom 
they  claim,  or  unless  von  find  the  survey  made 
by  Grist  was  wrong. 

Obviously,  an  agreement  between  idaintlff 
and  defendant  or  their  predecessMS  tn  title 
was  not  essential  to  the  operation  of  the  stat- 
ute of  limitation.  Neither  was  it  essential 
to  the  defense  that  the  line  was  an  agreed 
line  that  the  statute  of  limitation  had  run. 

[10, 11]  (2)  By  the  second  instruction  given 
for  plaintiff,  the  Jury  were  told.  In  substance, 
that  if,  in  1880,  Francis  Tallman  and  James 
Kratzer  owned,  respectively,  the  S.  E.  ^„ 
N.  R  ^..  and  the  N.  E.  \i.,  N.  E.  M,  33— 
67 — 14,  and,  respectively,  conveyed  to  defend- 
ant and  plaintiff  herein,  the  verdict  should 
be  for  plaintiff,  unless  the  Jury  found  from 
the  evidence  that  Francis  Tallman  and  James 
Kratzer  surveyed  out  or  agreed  upon  a  fixed 
Une— 

"for  themselves  between  said  two  quarter  quar- 
ter sections  and  built  the  divisional  fence  there- 
on and  agreed  it  should  be  the  dividing  line 
*  *  *  and  that  each  intended  and  did  claim 
all  the  land  up  to  said  fence  as  his  own,  regard- 
less of  where  the  true  division  line  between  said 
forties  was,  and  that  their  grantees  have  °80 
claimed  said  fence  to  be  the  line,  and  nnless 
you  find  that  the  survey  of  Grist  was  wrong." 

Under  this  instruction  the  Jury  were  re- 
quired to  find,  before  finding  for  defendant, 
that:  (1)  Kratzer  and  Tallman  had  establish- 
ed an  agreed  Une  and  followed  that  by  both 
claiming  thereto,  regardless  of  the  true  line; 
and  (2)  that  plaintiff  and  defendant  had  like- 
wise both  made  the  same  claims;  and  (3) 
that  "the  Grist  survey  was  wrong,"  which 
last  was  probably  thought  to  be  equivalent  to 
a  finding  that  plaintiff  had  no  paper  title. 
The  establishment  of  an  agreed  line  by  Krat- 
zer and  Tallman,  followed  by  their  posses- 
sion, was,  if  proved,  one  defense.  Lack  of 
paper  or  record  title  in  plaintiff,  if  found, 
was  another  and  separate  defense.  Further, 
the  instruction  required  a  verdict  for  plain- 
tiff, though  the  Jury  found  the  Grist  survey 
was  wrong,  1.  e.,  that  the  strip  was  not  a 
part  of  N,  El  %,  N.  E.  \i,  and  found  Kratzer 
and  Tallman  had  established  an  agreed  line 
and  abided  by  it,  unless  plaintiff  and  defend- 
ant also  claimed  to  that  lln&    Obviously,  if 


ttfle  vested  In  Frank  Tallman  by  reason  of 
an  agreed  Une  between  him  and  Kratzer,  no 
mere  claim,  or  want  of  claim,  on  the  part  of 
plaintiff  or  defendant  could  revest  title  in 
Kratzer  or  his  grantee.  The  Instruction  also 
Ignored  the  defense  of  the  statute  of  limita- 
tion, and  authorized  a  verdict  for  plaintiff  re- 
gardless of  it 

[12-14]  (3)  In  the  circumstances  of  this 
case  instruction  4  should  not  have  been  given. 
It  ignored  the  rule  announced  in  Lemmons  v. 
HcKlnney,  supra,  and  kindred  cases.  Far- 
ther, the  instruction  entirely  Ignores  the  evi- 
dence tending  to  prove  the  aoiaisitlon  of  ti- 
tle by  Francis  TaUman  by  adverse  possession. 
If  the  latter  so  acquired  title,  it  was  thereby 
devested  out  of  plalntilTs  grantor,  and  plain- 
tiff had  no  title  to  support  this  action. 
Again,  the  instruction  is  so  phrased  that  it 
substantially  assumes  plaintiff's  paper  title 
covers  the  strip.  This  should  have  been 
avoided. 

The  Judgment  is  reversed,  and  the 
remanded.    AU  concur. 


GBAHAM  V.  MORE  et  aL    (No.  18189.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Dec.  1.  1916.) 

1.  Tbusts  €3=3306— AcconNiiHO  bt  TaTTBiKe 
— Pleading— SuFFicEENCT. 

A  petition  for  an  accounting  by  trustees 
under  a  will,  brought  by  the  widow  of  a  bene- 
ficiary, is  fataUy  defective  if  it  fails  to  aver 
whether  administration  had  been  had  on  the 
benefidary's  estate,  where  the  property  is  per- 
sonalty which  the  administrator  first  haa  the 
ri^kt  to  recover. 

[Ed.  Note.— BY»r  otiier  cases,  see  Trusts,  Cent. 
Dig.  H  421-426;    Dec.  Dig.  <3=»305.] 

2.  Tbusts  €ss»141  —  "Spendthbift  Tkubt" 
—CoNBTBUCTioN— Estate   Created. 

A  wiU  devising  property  in  trust  for  the 
use  of  a  son,  the  trustees  to  receive  and  control 
the  estate  and  to  pay  the  net  income  to  him  for 
six  years  after  testator's  death  as  they  think 
best,  and  then  to  transfer  it  to  him  absolntely. 
creates  a  spendtlirift  trust  wherein  the  son  takes 
no  title  or  interest  whatever,  further  than  a 
quaUfied  ri^bt  to  support  and  an  equitable  in- 
terest only  in  the  income. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  «=5>141. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Spendthrift  Trust.] 

3.  WnxB  «ss>551  —  ConsTRucTioR  —  "Heib 
AT  Daw"  —  KioHTs  or  Widow  of  Bsne- 

FICIABT. 

Where  a  will  devised  property  in  trust  for 
the  use  of  son,  the  trustees  to  receive  and  con- 
trol the  estate  and  to  pay  the  net  income  to  him 
for  six  years  after  testator's  death  as  they  think 
best,  and  then  to  transfer  it  to  him  absolutely, 
and  further  provided  that,  should  the  son  die 
before  expiration  of  sudi  period,  the  property 
should  go  to  his  heirs  at  law  according  to  the 
statutes  of  descent  and  distribution,  the  wife  of 
such  son  on  his  death  within  such  period  showed 
no  interest  in  the  estate  in  the  absence  of  al- 
legation in  her  petition  that  there  were  no  col- 
lateral heirs,  in  view  of  Rev.  St  1909,  {  332, 
providing  that  intestate  property  shall  go,  first, 
to  children  or  their  descendants,  second,  to  fa- 
ther,  mother,   brothers,   and   sisters  and    their 
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descendants,  and,  third,  to  the  wife,  slnoe  she 
was  not  an  har  at  law  unless  the  first  two 
classes  failed  and  could  not  recover  under  sec- 
tion 351,  which  concerns  dower  and  not  de- 
scent and  distribution. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent 
Dig.  il  118&-1190;    Dec.  Ttig.  «s>561.1 

Appeal  from  St  LouIb  Circnit  Court; 
Bhodes  E.  Ghtb,  Judge. 

Suit  by  Helen  Graham  against  Edward  A. 
More  and  John  B.  Strauch,  as  tmsftees  an- 
-der  the  will  of  Henry  T.  Jonee.  Demurrer 
to  the  petition  was  sustained,  and  on  plaln- 
tUTs  refusal  to  plead  farther  Judgment  was 
rendered  for  defendants,  and  she  appeala 
Affirmed. 

Cast  upon  demurrer  below,  the  plaintiff 
bas  appealed.  By  ber  petition  It  Is  shown 
that  plaintiff  was  the  wife  of  one  Charles 
W.  Jones,  who  died  Intestate  In  the  year 
1911,  without  chlldroi.  Charles  W.  Jones 
was  the  son  of  Henry  T.  Jones,  who  died 
testate  In  the  year  1910.  The  plaintiff  la 
claiming  one-half  of  |19,000  or  more  alleged 
to  be  held  by  More  and  Strauch,  as  trustees 
under  the  will  of  Henry  T.  Jones.  It  is 
charged  In  the  petition  that  More  and  Strauch 
were  executors  of  the  Henry  T.  Jones  will 
and  paid  themselves  this  $19,000  as  trustees. 
The  petition  prays  for  an  accounting  by  de- 
fendants of  all  property  received  and  held  by 
them  as  trustees  for  Charles  W.  Jones,  and 
aaks  for  one-half  thereof  as  the  widow  of 
the  said  Charles  W.  Jones.  The  prayer  to 
lier  petition  thus  reads: 

"Wherefore  plaintiff  prays  that  defendants  be 
ordered  to  render  an  accounting  of  all  moneys 
and  other  personal  property  delivered  to  them 
as  trustees  nnder  and  in  pursuance  of  the  pro- 
Tisions  above  set  forth  in  said  will  of  Henry 
T.  Joam  creating  a  trust  to  the  use  of  Charles 
W.  Jones,  and  that  they  be  ordered  to  transfer 
to  this  pudntifl  <«e-half  of  all  of  said  personal 
property  and  money,  including  any  income  and 
increase  thereof,  and  for  such  other  and  fnrtiier 
relief  as  may  by  reason  of  the  premises  seem 
meet  and  proper." 

The  petition  sets  forth  the  pertinent  por* 
tions  of  Henry  T.  Jones'  will,  thus: 

"Section  Ttaee,  All  and  singular  the  rest  and 
residue  of  my  property,  estate  and  effects,  real, 
personal  and  mixed,  and  of  whatsoever  kind,  na- 
ture or  description,  and  wheresoever  situated, 
remaining  after  the  deductions  required  for  the 
bequests  and  legacies  hereinbefore  made  by  me, 
I  give,  devise  and  bequeath  as  follows,  that  is 
to  say,  a  one-third  (%)  part  thereof  unto  my 
said  wife,  Margaret  Grether  Jones,  absolutely 
and  in  fee-simple,  and  the  remainder  thweof 
in  equal  parts  to  my  daughter,  Maggie  Belle 
Devrles,  absolutely  and  in  fee-simple,  and  unto 
my  son,  Harry  A.  Jones,  absolutely  and  in  fee- 
simple,  and  unto  Edward  A.  More  and  John  B. 
Strauch,  or  the  survivor  of  them,  in  trust  for 
the  use  of  my  son,  Charles  W.  Jones,  and  unto 
Edward  A.  More  and  John  B.  Strauch,  or  the 
survivor  of  them,  in  trust  for  the  use  of  my  son, 
Joseph  EMward  Jones,  and  unto  my  daughter, 
Jane  Thornton  Jones,  absolutely  and  in  fee- 
almple,  and  unto  my  daughter,  Jadyn  Grether 
Jones,  absolutely  and  in  fee-simple,  and  unto 
each  child  that  may  hereafter  be  bom  to  me, 
absolutely  and  in  fee-simple. 

"Section  Four.  As  to  said  part  of  all  said 
rest  and  residue  of  my  property,  estate  and  ef- 
fects, hereinbefore  in  section  three  of  this  will. 


given,  devised  and  bequeathed  onto  die  said  Ed- 
ward A.  More  and  John  B.  Straudi  as  trustees, 
in  trust  for  the  use  of  my  said  son,  Charles  W. 
Jones,  the  said  trustees  or  the  trustees  or  trus- 
tee for  the  time  being  in  said  trust  shall  receive, 
take  possession  «(,  manage,  control  and  invest 
snid  part  with  power  to  sell,  whenever  and  as 
often  and  <m  such  terms  and  at  such  prices  as 
they  diall  think  best,  any  i>ortion  or  portions 
thereof,  whether  real,  personal  or  mixed  proper- 
ty, excepting'  shares  of  stock  in  More- Jones 
Brass  &  Metal  Company,  and  invest  and  rein- 
vest the  proceeds  from  time  to  time  and  in  such 
manners  as  they  shall  think  best  and  semian- 
nuallr,  or  oftener,  as  they  shsll  think  best  to 
pay  uie  net  income  (after  deducting  the  expenses 
of  said  trust)  to  my  said  son,  Charles  W.  Jones, 
until  the  expiration  of  six  (6)  years  from  and 
after  my  death,  at  which  time,  if  my  said  son, 
Charles  W.  Jones,  shall  then  be  living,  the  said 
trustees  or  the  trustees  or  trustee  for  the  time 
being  in  said  trusty  shall  transfer  and  deliver 
unto  my  said  son,  Cnarles  W.  Jones,  absolutely 
and  in  fee-simple,  all  of  said  trust  estate,  then 
remaining,  together  with  any  increase  thereof 
and  any  imexpended  Income  oierefrom.  But  in 
tlie  event  my  said  son,  Charles  W.  Jones,  shall 
die  before  the  expiration  of  six  (6)  years -from 
and  after  my  death,  then  and  in  that  event  the 
said  trustees,  or  the  trustees  or  trustee  for  the 
time  being  in  said  trust  shall  transfer  and  de- 
liver all  of  said  trust  estate,  then  remaining, 
together  with  any  increase  thereof  and  any  un- 
expended income  therefrom,  absolutely  and  in 
fee-simple,  to  his  heirs  at  law,  according  to  the 
statutes  of  descents  and  distributions  then  in 
force  in  the  state  of  Missouri.     •    •     * 

"Section  Six.  As  to  any  income,  which,  by 
any  of  the  provisions  of  this  will,  may  be  pay- 
able to  my  said  sons,  Charles  W.  Jones  and 
Joseph  Edward  Jones,  or  either  of  them,  they, 
or  either  of  them,  shall  have  no  right  or  power, 
either  directly  or  indirectly,  to  anticipate, 
charge,  mortgage,  incumber,  assign,  pledge,  hy- 
pothecate, sdl  or  otherwise  dispose  of  the  same 
or  any  part  thereof,  until  the  same  shall  have 
been  actually  paid  to  them  respectively  by  the 
said  tmsteei.  Nor  shall  such  income,  or  the 
principal  or  corpus  of  said  trust  property,  or 
any  part  of  or  interest  in  either  of  them,  be 
liable  for,  or  to  any  extent  subject  to  any  debts 
of  any  Und  or  nature  contracted  by  my  said 
sons,  Charles  W.  Jones  and  Joseph  Edward 
Jones,  or  either  of  them,  before  or  after  my 
death." 

The  demurrer  filed  to  said  petition,  which 
was  sustained,  was  a  genetal  one,  and  sim- 
ply averred: 

"That  said  second  amended  petition  does  not 
state  facts  sufBdent  to  constitute  a  cause  of 
action." 

Upon  the  sustention  of  this  demurrer  the 
plaintiff  refused  to  plead  further,  and  Judg- 
ment went  against  her,  and  from  such  Judg- 
ment, this  appeal  was  taken.  Such  are  the 
facts  of  the  case. 

Grant  &  Grant,  of  St  Louis,  for  appellant 
Lyon  &  S warts,  of  St  Louis,  for  respondents. 

GRAVES,  P.  J.  (after  stating  the  facts  as 
above).  I.  The  real  Question  at  issue  in  this 
case  is  the  character  ot  the  interest  conveyed 
by  the  will  of  the  father  to  the  son,  Charles 
W.  Jones.  But  this  case,  like  many  others, 
has  side  issues,  and  among  them  Is  one  of 
some  moment 

[1]  If  It  be  conceded  that  these  trustees 
hold  this  119,000  for  tte  use  and  benefit  of 
Ghailes  W.  Jones  and  his  estate,  then  the 
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petition  Is  fatally  detectlTe,  In  tbat  It  ftdls 
to  ayer  wbetber  or  not  administration  has 
t}een  had  upon  tliat  estate.  The  property 
Bonght  to  he  recovered  Is  personal  property, 
and  the  law  vesta  the  title  and  right  to  re- 
cover In  the  administrator,  first  for  the  pay- 
ment of  debts,  and  thereafter  for  proper  dis- 
tribution. Whilst  upon  this  ground  alone 
the  action  of  the  trial  court  could  be  and 
should  be  sustained,  yet  the  larger  Question 
should  be  disposed  of  to  tbe  end  that  the 
whole  controversy  may  be  brought  to  an  end. 

[2]  II.  It  is  useless  to  reiterate  the  fun- 
damental canons  of  coustructlon  in  will  cas- 
es. We  proceed  therefore  to  reed  this  will 
from  its  four  comers  to  get  at  the  intent  of 
the  testator.  When  so  read,  it  appears  to 
us  that  the  testator  created  a  "spendthrift 
trust,"  in  its  purest  form,  so  far  as  the  son 
Charles  W.  is  concerned.  Outlining  the  req- 
uisites of  a  "spendthrift  trust,"  Marshall, 
J.,  in  Kessner  v.  Phillips,  189  Ma  loc.  dt. 
524,  88  B.  W.  68,  107  Am.  St  Rep.  868,  3 
Ann.  Cas.  1005,  says: 

"In  order  to  create  a  spendthrift  trust  cer- 
tain prerequisites  must  be  observed,  to  wit: 
First,  tbe  nft  to  the  donee  must  be  only  of  the 
income.  Be  must  take  no  estate  vnatever, 
have  nothing  to  alienate,  have  no  right  to  pos- 
session, have  no  beneficial  interest  in  the  land, 
but  only  a  qualified  ri^ht  to  support,  and  an 
equitable  interest  only  m  the  income.  Second, 
the  legal  title  must  be  vested  in  a  trustee. 
Third,  the  trust  must  be  an  active  <>ne,  not  a 
mere  dry  trust  which  may  be  executed  under  the 
statute  of  uses." 

When  the  three  paragraphs  (8, 4,  and  6)  of 
this  will  are  read  together  (as  they  must  be 
read).  It  is  clear  that  the  testator  did  not 
intend  to  convey  to  Charles  W.  Jones  an 
alienable  interest  in  this  property.  By  para- 
graph 3  the  legal  estate  Is  clearly  conveyed 
to  More  and  Strauch.  By  paragraph  4  the 
possession,  management,  and  control,  with 
full  power  of  sale,  is  given  to  More  and 
Strauch.  By  paragraph  6  neither  the  income 
nor  corpus  of  the  trust  can  be  subject  to 
debts  of  the  beneficiary,  and  the  income  can- 
not be  anticipated,  mortgaged,  pledged,  sold, 
or  othervlse  disposed  of  until  it  has  been 
paid  over  to  the  beneficiary.  In  26  Am.  4c 
English  Ency.  of  Law  CH  Ed.)  pp.  141,  142, 
it  is  said: 

"It  is  not  necessary  that  an  instrument  creat- 
ing a  spendthrift  trust  should  contain  an  express 
declaration  that  the  interest  of  the  cestui  que 
trust  in  the  trust  estate  shall  be  beyond  the 
reach  of  his  creditors,  providing  such  appears 
to  t>e  the  clear  intention  of  the'  testator  or 
donor  as  gathered  from  all  parts  of  tiie  isstru- 
ment  construed  together  in  the  Ught  of  the  dr- 
cumstances.  The  court  will  look  to  the  inten- 
tion disclosed  by  the  whole  instrument,  ratber 
than  to  tbe  language  employed  in  any  particular 
clause  of  it." 

It  sboold  be  further  noted  that  express  au- 
thority is  given  for  a  transfer  of  tbe  proper- 
ty by  tbe  trustees  at  a  >tlpalated  time, 
which  lends  color  to  tbe  view  tbat  there  was 
DO  intent  to  convey  an  estate  to  Chas.  W. 
Jones  in  tbe  will.  By  this  we  mean  an  al- 
leged Interest,  or  an  interest  that  would  pass 


to  his  estat*.  In  tlila  regard  the  Interest  of 
Chas.  W.  Jones  falls  squarely  within  tbe 
first  requisite  outlined  by  Marghaii,  j^  in 
Kessner  v.  Phillips,  supra. 

The  legal  title  is  clearly  vested  In  a  trus- 
tee, and  thus  the  second  prerequisite  of  a 
"spendthrift  trust"  as  stated  In  Keasner's 
Case,  supra,  is  fulfilled.  So  also  the  trust 
created  ia  an  active  trust,  and  not  a  mere 
dry  trust.  Tbe  possessioa  and  management 
of  the  property  is  in  the  trustee.  A  discre- 
tion as  to  time  of  paying  over  the  net  in- 
come is  vested,  sales  and  rdnvestments  of 
the  corpus  are  directed — all  elementa  of  an 
active  trust  So  that  the  third  prerequisite 
of  a  "spendthrift  trust"  is  met  Not  only 
so,  but  a  preservation  of  the  corpus  and  its 
increase  la  directed,  and  in  tbe  event  tbat 
Charles  W.  should  ^e  before  time  for  a  con- 
veyance to  him  other  beneficiaries  are  named. 
Taking  the  instrument  as  a  whole,  we  are 
constrained  to  hold  tbat  a  "spendthrift  trust" 
pure  and  simple  was  created  by  this  care- 
fully drawn  will,  and  no  interest  passed  to 
Charles  W.  Jones  which  would  inure  to  bis 
estate,  but  that  upon  his  death  prior  to  the 
time  limit  In  the  will  tbe  corpus  of  the  trust 
went  to  the  other  beneficiaries  mentioned  In 
the  will;  1.  e,  the  "heirs  at  law"  aooordlng 
to  tbe  statutes  of  descents  and  distributions 
then  in  force  in  the  state  of  Missouri. 

[S]  Unless  the  widow  falls  within  tbe  term 
"heirs  at  law"  under  our  statutes  of  descent 
and  distribution,  she  has  no  interest  in  this 
trust  fund.  This  exact  question  was  deter- 
mined in  Jarfooe  v.  Hey,  122  Mo.  loc.  dt.  354« 
26  S.  W.  071,  whereat  Macfarlane,  J.,  said: 

"Api>dlant  the  widow,  is  not  an  heir  of  her 
husband,  who  can  take  under  the  ^hth  clause 
of  the  will,  either  as  the  word  'heir'  ia  under- 
stood at  commcm  law,  or  under  oar  itatates  of 
descents.  At  common  law  an  heir  ia  'one  bfitn 
or  begotten  in  lawful  wedlock,  and  uiwn  nima 
the  law  casts  the  estate  in  lands,  tenements  and 
hereditaments  immediately  upon  the  death  at 
his  ancestor.'  Bouvier's  Law  Die.  title  Heir. 
The  statute  of  our  state  changes  the  conunoa 
law  In  no  respect  so  as  to  make  the  Widow  aa 
heir,  except  as  is  done  under  the  statutes  Ot 
doscents.  By  that  statute  it  is  provided  that 
if  there  be  no  children  of  thdr  deecendanta,  fa- 
ther, mother,  brother,  oor  sister  or  their  descend- 
ants, then  the  estate  of  a  deceased  person  shall 
descend  to  the  husband  or  wife.  As  Charles 
Jarboe  left  a  child  surviving  him,  the  widow 
does  not  answer  the  description  of  heir  con- 
tained in  the  will.  Tbe  child  was  the  sole 
heir  and  took  the  entire  estate  under  the  wilL" 

In  that  case  both  real  estate  and  personal 
property  was  vested  in  a  trustee.  Olanae  8 
of  tbe  Jarboe  will  read: 

"Eighth.  Should  the  said  property  so  convey- 
ed to  tbe  said  John  F.  Jarb<»  in  trust  as  afore- 
said never  be  conveyed  or  transferred  to  the 
said  Charles  A.  Jarboe  during  his  liCetime  by 
the  said  John  F.  Jarboe,  or  his  successor  in  this 
trust,  then  in  the  event  of  the  death  of  said 
Charles  A.  Jarboe,  said  John  F.  Jari>oe,  or  his 
successor  in  this  trust  shall  convey  and  trans- 
fer said  property  and  all  proceeds,  rents  and 
profits  of  the  same  remaining  in  his  hands  to 
the  heirs  of  said  Charlea  A.  Jarboe." 

The  court  was  discussing  the  ward  "belrs" 
as  contained  in  that  dausa.    In  the  case  at 
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bar  the  tenn  '%etra  at  law"  U  limited  to  sodi 
as  are  made  "Iteirs  at  law"  by  our  statntas  of 
descent  and  distribution.  Section  S32.  S.  S. 
1909,  is  onr  statute  of  "descents  or  distriba- 
tlons,"  and  reads: 

"When  any  person  having  title  to  any  real  es- 
tate of  inheritance,  or  personal  estate  undis- 
posed of,  or  otherwise  limited  by  marriage  set- 
tlement, shall  die  intestate  as  to  such  estate, 
it  shall  descend  and  be  distribated  In  parcenary, 
to  his  kindred,  male  and  foaale,  Bub]ect  to  the 
payment  of  his  debts  and  the  widow's  dower,  in 
the  following  course:  First,  to  his  children,  or 
their  descendants,  in  equal  parts;  second,  if 
tbere  be  no  children,  or  thair  desceitdnnts,  then 
tn  hia  fnther,  mother,  brothers  and  sisters,  and 
their  descendants,  in  equal  parts;  third,  if  there 
be  no  children,  or  their  descendants,  father, 
mother,  brother  or  sister,  nor  their  descendants, 
then  to  the  husband  or  wife;  if  there  be  no 
husband  or  wife,  t^en  to  the  xraadfatber,  frand- 
mother,  uncles  and  aunts,  and  their  descendants, 
in  equal  parts;  fourth,  if  there  be  no  children  or 
their  descendants,  father,  mother,  brother,  sis- 
ter, or  tii»r  descendants,  husband  or  wife, 
grandfather,  grandmother,  uncles,  annts,  nor 
their  descendants,  then  to  the  great-grandfa- 
thers, great-grandmothers,  and  their  descend- 
ants, in  eqaal  parts;  and  so  on,  in  other  cases, 
without  end,  passing  to  the  nearest  lineal  an- 
cestors and  thur  children,  and  their  descendants, 
in  equal  parts." 

Under  this  statnte  the  wife  is  not  an  heir 
at  law.  unless  there  are  (1)  no  children  or 
their  descendants,  and  (2)  no  father,  mother, 
brothers,  or  sisters,  of  the  deceased  hus- 
band. The  petition  in  the  case  at  bar  fails 
to  negative  the' fact  that  there  are  no  col- 
lateral heirs  of  her  husband  as  named  in  the 
second  clause  of  section  332,  supra.  In  so 
falling  to  allege  that  there  were  no  such  col- 
lateral heirs  her  petition  is  fatally  defective, 
because  she  is  not  an  heir  at  law  except  in 
the  absence  of  the  persons  named  in  ttte  two 
preceding  clauses  of  the  statute.  She  avers 
that  there  are  no  children  or  their  descend- 
ants, but  she  fails  to  make  the  other  neces- 
sary averment.  For  this  T«aaon  the  demurrer 
was  rightfully  sustained.  Not  only  is  there 
an  absence  of  this  averment  in  the  petition, 
but,  on  the  other  hand,  she  plants  her  right 
to  receive  only  the  one-half  of  the  property 
under  section  351,  fi.  &  1809.  This  sectUm 
is  onder  the  head  of  "Dower,"  and  is  not  a 
part  of  the  statutes  of  "descents  and  distri- 
butions."   So  far  as  applicable  tt  reads: 

"When  the  husband  shall  die  without  any 
cliild  or  other  descendants  in  being,  capable  of 
inheriting,  his  widow  shall  be  entitled:  *  •  • 
Second,  to  one-half  of  the  real  and  personal  es- 
tate belonging  to  the  husband  at  the  time  of  his 
death,  absolutely,  subject  to  the  payment  of  the 
hasband's  debts." 

This  statute  contemplates  collateral  heirs, 
upon  whom  is  cast  the  remaining  half  of  the 
estate.  So  that  under  any  view  it  is  clear  the 
petition  fails  to  show  a  cause  of  action  in 
the  widow.  Henry  T.  Jones  had  the  right  to 
limit  the  beneficiaries  in  his  will.  He  had 
the  right  to  pB^r  the  collateral  heirs  of  the 
■aid  Ohas.  W.  ioaea  to  the  wife.  He  did  fix 
as  his  beoefldaries  the  "heirs  at  law"  af 
Charles  W.  Jones,  as  sach  belrs  at  law  were 


set  out  and  defined  hy  oar  statutes  of 
descents  and  distributions.  The  wife  is 
not  one  of  such  heirs,  until  she  avers  and 
shows  that  there  are  no  such  heirs  in  exist- 
ence»  as  are  named  in  dauaes  1  and  2  of  said 
section  332.  The  demurrer  to  the  petition 
was  properly  sustained,  and  the  Judgment 
nisi  should  be  and  is  affirmed.    All  ooncnr. 


KINCAID   r.   PBARIi   STEAM   LATJNDBT 

OO.     (No.  12156.) 

(Kansas    City    Court    of    Appeals.      Missouri 

Nov.  27,  1916.) 

1.  Appeal  and  Ebbor  «=>927(5)— Question 
OF  Fact— DsinrBBEa  to  Evidbnck. 

On  defendant's  demnrrer  to  the  evidence, 
the  concern  of  the  Court  of  Appeals  is  to  as- 
certain what  was  shown  In  behalf  of  the  nlain- 
tUt. 

[Ed.  Note.— BV»r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  <  8748;  Dec  Dig.  «=9927 
(5).] 

2.  Mastbb  and  SmvANT  «s>286(22)— AonoN 

rOB      IRJUBT— NbOXJOKNOB— QUBBIION      roB 

JtJBT. 
In  an  action  for  injury  to  his  leg  when  his 
dothing  wa  caught  by  the  cogs  of  the  machin- 
ery in  a  lanndiy,  held,  on  the  idalntifCs  evi- 
dence, to  which  defendant  demurred,  that  de- 
fendant's negligence  in  failing  to  guard  the 
cogwheels  was  for  the  Jury. 

[Ed.  Note. — For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  i  1028;  Dec.  Dig.  «=> 
286(22).i 

3.  Mabteb  and  Sebvant  «=>121(5)— Mastob'b 
I.,iABrLiTr— Place  of  Wobk— Gdabdino 
Machinbbt. 

Where  employiSs  in  a  lanndry  were  requir- 
ed to  pass  between  machines  to  dean  a  sewer 
grate  under  one  of  them,  the  exposed  cogwheels 
at  the  end  of  the  machines  sbould  be  guarded. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  229;  Dec.  Dig.  «b>121 
(5).]' 

4.  Damaokb  <839208<2)— Conbbqubntiai.  In- 
JUBT— Question  fob  Jubt. 

In  a  servant's  action  for  an  injury  to  his 
leg  held,  on  the  evidence,  that  the  consequen- 
tial Impairment  of  his  speech  by  aggravating  his 
disposition  to  stutter  was  for  the  jury. 

[EM.   Note.— For   othw  cases,    see   Damages, 
Cent  Dig.  St  533,  S34;  Dec.  Dig.  «=>20S(2).] 
6.  Damages   «=a33  -PBBaowAL    Injubt— -Ao- 

OBAVATION. 

Where  a  servant's  stuttering  was  aggra- 
vated by  an  injury  to  his  leg,  it  was  proper  to 
allow  it  to  aggravate  the  damages. 

[Ed.  Note. — For  other  cases,  see  DamageSi 
Cent.  Dig.  }  42;    Dec.  Dig.  «=933.]  . 

Appeal    frmn    Circuit    Court,    Buchanan 
County;    Charles  H.  Mayer,  Judge. 
"Not  to  be  offldaUy  published." 
Action  by  Reed  Ktncaid  against  the  Pearl 
Steam    Laimdry    Company.      Judgment    for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Luden  J.  Baatln  and  Bart  M.  L«ckwood, 
both  of  St.  Joseph,  for  appdlant.  Mytton 
ft  Parkinson,  of  St.  JoseiA,  for  respondent 

ELLISON,  P.  J.  Plalnttff  at  the  time  of 
his  injury  was  16  years  of  age,  and  was  an 
employs  in  defendant's  laundry.    His  trous- 
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era  were  cauglit  by  the  cogs  of  a  part  of  tbe 
machinery,  and  hla  leg  was  thweby  drawn 
In  contact  with  the  cogs  and  his  shin  bone 
somewhat  Injnred.  He  had  the  mlsfortnne 
to  stutter  in  his  speech,  and  there  was  evi- 
dence tending  to  show  that  this  was  aggra- 
vated by  his  injnry.  He  brought  this  action 
for  damages,  and  recovered  a  judgment  for 
$1,000  In  the  trial  court 

[1,  2]  It  appears  that  defendant  maintained 
Its  washing  machines  along  the  north  wall  of 
the  washroom  and  about  two  feet  south'  of 
it  Under  the  machines  was  a  depression, 
or  runway,  to  receive  the  water  falling  from 
them  and  to  carry  it  to  a  sewer,  an  inlet  to 
which,  with  a  grating  over  the  top,  was  un- 
der the  end  of  machine  No.  S,  next  to  No. 
2.  This  grating  would  occasionally  get  clog- 
ged with  lint  falling  from  the  machines  and 
floating  over  the  top  of  it  A.  small  wire 
with  a  crooked  end,  was  kept  by  defendant, 
with  which  an  employe  would  lift  the  grat- 
ing oft  the  inlet  and  remove  the  lint  Be- 
tween machines  No.  2  and  No.  3,  water  pipes 
ran  about  18  inches  from  the  floor  and  close 
to  the  cogwheels  on  the  west  end  of  machine 
No.  3.  Between  machines  No.  2  and  No.  3, 
an  Upright  post  and  water  pipes  extended 
from  the  floor  to  the  celllAg.  There  was  no 
guard  over  the  cogwheels. 

There  was  evidence  tending  to  prove  that 
the  sewer  inlet  was  near  the  rear  side  of  tbe 
machines,  and  that  prior  to  plaintiff's  in- 
jury employes  went  between  the  ends  of  ma- 
chines No.  2  and  No.  S,  getting  in  behind 
them  to  clean  the  sewer  grate  by  lifting  it 
vfith  the  wire,  and  the  foreman  himself  had 
done  so.  There  was  room  to  go  between  the 
machines  by  stepping  on  the  pipes  referred 
to  above.  There  was  evidence  tending  direct- 
ly to  prove  that  the  foreman  ordered  plain- 
tiff to  take  the  wire  and  go  behind  the  ma- 
chines and  clean  the  grate. 

There  was  testimony  on  the  part  <^  de- 
fendant, contradicting  that  for  plaintiff,  but 
on  demurrer  to  the  evidence  our  concern  is 
to  ascertain  what  was  shown  in  behalf  of 
the  plaintiff.  Turner  v.  Anderson,  260  Mo. 
1,  17,  168  S.  W.  M3;  WUUams  v.  Eailroad, 
257  Mo.  87,  112,  165  S.  W.  788,  62  L.  E.  A. 
(N.  S.)  443.  There  can  be  no  doubt  but  that 
plaintiff  made  a  case  for  the  jury.  ' 

[8]  We  do  not  find  error  in  instructions  for 
plaintiff.  There  is  no  Improper  assuming  of 
facts  in  No.  1.  Tbe  first  part  must  be  read 
connectedly  with  the  Other  parts;  that  is, 
if  employes  like  plaintiff,  were  to  be  ordered 
to  go  in  behind  the  machines  by  going  be- 
tween them,  then  the  cogwheels  should  have 
been  guarded.  It  may  well  be  that  the  use 
of  the  machines  for  washing  did  not  re- 
quire that  the  cogwheels  should  be  guarded. 
But  if  in  connection  with  their  use  employes 
are  to  be  ordered  to  pass  between  them  to 
the  rear  and  do  work  such  as  cleaning  a 
sewer  grate  under  one  of  them,  then  the  ex- 


posed cogwheeb  at  tilie  and  of  the  macblnes 
should  be  guarded. 

[4]  Defendant  strongly  insists  that  there 
is  no  connection  between  the  injury  to  plain- 
tiff's leg  and  the  impairment  of  his  speedb 
by  aggravating  his  disposition  to  stutter.  In 
this  day  of  wonderful  development  of  medi- 
cal science  and  surgical  skill,  we  find  our- 
selves hard  pressed  to  set  a  limit  of  reason- 
ableness upon  any  claim  made  by  those  skill- 
ed in  those  branches.  We  must  decline  de- 
fendant's request  to  set  up  our  judgment  and 
opinion  concerning  things  unknown  to  us 
and  declare,  as  a  matter  of  law,  that  they  do 
not  exist  In  this  instance,  reputable  ex- 
perts testify  that  the  8ho<^  occasioned  by  a 
hurt  of  the  shin,  may  aggravate  an  affliction 
in  speech  such  as  stuttering.  And  so  again 
defendant  finds  itself  In  the  hands  of  the 
jury  on  matters  of  fact  Before  the  injury 
plalntifrs  affliction  was  slight  aud  after- 
wards it  was  much  aggravated.  Experts 
testis  that  this  aggravation  could  result 
from  the  Injury.  If  the  jury  was  satisfied 
on  these  questions,  we  must  acquiesce. 

[(]  If  the  stuttering  was  aggravated  by  tbe 
injury,  then  it  was  proper  to  allow  it  to  ag- 
gravate the  damages. 

We  discover  no  l^gal  way  to  relieve  defend- 
ant &nd  hence  affirm  the  judgment  All 
concur. 


SHBLTON  V.  CUMMINS.    (No.  12159.) 

(Kansas  City  Court  of  Appeals.    MiasonrL    Nov. 

27,  1916.) 

1.  Appeal  and  Ebbob  «=»553(1)— Bii.1.  or  Bx- 
CEPTions  —  Rbcobd  Pbopbb  —  Motion  vob 
New  TbiaIi. 

As  regards  scope  of  review,  fallnre  of  the  bill 
of  excepuons  to  show  motion  for  new  trial  and 
exception  to  the  overruling  thereof  is  not  aided 
by  the  record  proper  showing  tbe  motion  and 
a  notation  of  the  order  overruling  it 

[Ed.  Note. — For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  S|  2461, 2462, 2466-2471;  Dec. 
Dig.  «=»563{1)!] 

2.  iNjuNCTion  «=937— Pbivaix  Nuibangk. 

Establishment  of  the  nuisance  by  action  at 
law  is  not  a  necessary  precedent  to  granting  of 
injunction  to  prevent  Injury  by  a  private  noi- 
■ance. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  g  85;  Dec  Dig.  ^=>37.] 

Appeal  from  Circuit  Court,  Cla7  Oonnty; 

Frank  P.  Dlvelblss,   Judge. 
"Not  to  be  officially  published." 
Action  by  Merrlman  Sheltmi  agalnsft  Harry 

S.   Cummins.     Judgment   for   plaintiff,    and 

defendant  appeals.    Affirmed. 

Walter  H.  Maloney,  of  Kansas  City,  tm 
appellant  Craven  &  Moore,  of  Excelsior 
Springs,  and  Martin  E.  Lawson,  of  lilberty, 
for  respondent 

ELLISON,  P.  J.  [1,  2]  Plaintiff  owns  land 
on  one  side  of  Fishing  river  and  defendant 
on  tbe  other.  Plaintiff  occupies  his  land, 
and,  in  addition,  hasi  a  house  or  place  of 
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business  thereon.  Fishing  river  is  a  water 
course  that  ordinarily  mns  a  small  stream  of 
water,  but  from  tl»e  common  level  or  top  of 
the  bank  to  the  bottom  of  the  bed  of  the 
stream  Is  a  considerable'  distance.  Defend- 
ant bnllt  an  embankment  beginning  close  to 
the  bed  of  the  stream  in  ordinary  flow,  the 
effect  of  which  was  that,  when  there  were 
heavy  rains,  the  stream  would  rise  and  meet 
this  embankment  as  an  obstruction,  and  this 
would  so  impede  the  natural  flow  of  the  wa- 
ter as  to  throw  It  over  and  across  plaintiff's 
land,  ondermlning  the  foundation  of  his 
bouse  and  threatening  its  destruction.  This 
action  was  by  bill  in  equity  to  enjoin  de- 
fendant; thei  bill  alleging  that  defendant 
had  erected  the  obstruction  and  was  continu- 
ing to  build  it  nearer  to  the  thread  or  bed 
Of  the  stream  and  depositing  obstruction 
therein.  The  prayer' was  tliat  defendant  be 
enjoined  from  maintaining  the  embaakmeht 
and  ordered  to  restore  the  bank  to  its  natural 
condition,  and  that  he  be  enjoined  from  again 
obstructing  the  stream. 

After  the  close  of  a .  trial  of  some  length 
the  court  found  for  the  plaintiff,  except  that 
it  refused  to  order  defendant  to  tear  down  the 
embankment  as  constructed,  but  that  he 
should  not  mak«  any  further  deposit  of 
material  in  tliie  stream,  nor  should  he  build 
any  further  into  It. 

We  can  only  notice  a  small  part  of  the  case 
tried,  from  the  fact  that  there  is  no  motion 
for  new  trial  mentioned  or  found  in  the  bill 
of  exceptions;  nor  is  there  any  exception  to 
its  tteing  overruled.  The  tuotlon  and  a  nota- 
tion of  the  order  overruling  it  are  found  in 
the  record  proper,  but  it  has  been  many  times 
ruled  by  all  of  the  appellate  courts  that  this 
wUl  not  suffice.  State  v.  Revely,  145  Mo.  660, 
662,  47  S.  W.  787;  Blanchard  v.  Dorman, 
236  Mo.>  416,  488,  139  &  W.  895;  State  ex 
rcl.  v.  Board  of  Health,  266  Mo.  242,  262,  264, 
180  S.  W.  538;  Pugsley  v.  Ozark  Cooperage 
Co.,  154  Mo.  App.  387,  183  S.  W.  859;  Wag- 
goner V.  Leichman,  146  Mo.  App.  296,  130  S. 
W.  94.  Our  rule  26  (169  S.  W.  xv)— Supreme 
Court  rule  81  (186  S.  W.  x) — does  not  affect 
this  question.  Case  v.  Carland,  264  Mo.  468, 
175  S.  W.  200. 

We  are  thus  confined  to  the  simple  ques- 
tion whethier  the  petltiwi  will  support  the 
Judgment ;  for  we  must  assume  that  the  evi- 
dence and  course  of  the  trial  Justified  the 
decree,  if  the  petition  stated  a  cause  of  ac- 
tion, and  defendant  asserts  that  it  does  not. 

The  idea  advanced  by  defendant  is  that 
an  action  for  damages  should  first  establish 
that  there  was  a  nuisance,  and  he  cites  cases 
like  Welton  v.  Martin,  7  Mo.  307.  That  case, 
as  did  this  one,  arose  in  Clay  county,  and 
if  concerned  the  stream  involved  here.  The 
case  and  those  of  like  character  do  not  bear 
out  defendant's  insistence.  The  reluctance 
of  the  court  to  grant  injunctions  in  cases  of 
private  nuisance  is  stated.    But  it  is  also 


stated  that  there  are  occasions  where  a> 
right  has  been  long  previously  enjoyed,  and. 
where  the  damage  Is  irreparable,  or  of  such' 
nature  as  to  be  difficult  to  measure  in  money, 
the  court  will  interfero  by  injunction.  In> 
this  case  we  have  said  that  It  is  alleged  in 
the  l^  that  plaintiff's  large  building  in  which 
he  has  a  place  of  business  is  being  undermin- 
ed and  destroyed,  and  that  at  each  recurring 
rise  in  the  river  the  danger  is  enhanced. 
Now,  keeping  in  mind  that  we  must  assume 
the  trial  court  heard  sufficient  legal  evidence 
to  Justify  the  decree,  and  that  he  had  a  right 
to  hear  any  evidence  that  the  petition  would 
permit,  it  is  clear  that  we  have  no  right  to 
interfere  with  the  finding  ot  that  court.  In 
Baker  v.  McDaniel,  178  Mo.  447,  77  S.  W.  631, 
it  is  said  that  it  is  not  necessary  to  first  try 
the  question  of  nuisance  in  an  action  at  law 
for  damages.  The  following  is  quoted  from 
2  Wood  on  Nuisances,  {  777,  as  eml>odying 
the  law: 

"The  preventive  remedy  for  nuisances,  aside 
from  abatement  by  act  of  the  party,  is  by  in- 
junction issuing  out  of  a  court  of  equity.  For- 
merly this  power  was  exercised  sparingly,  and 
only  in  cztresne  cases,  at  least  until  after  the 
right  and  the  question  ot  nuisance  had  been  first 
settled  at  law.  But  now  the  only  effectual  reme- 
dy for  the  abatement  of  a  nuisance,  except  where 
special  provision  is  made  therefor  by  the  statute, 
is  in  a  court  of  sqnity,  and  the  jurisdiction  is 
predicated  upon  the  broad  gnnind  of  preventing 
irreparable  injury,  interminable  litigation,  a  mul- 
tiplicity of  actions,  and  the  protection  of  rights." 

We  have  given  full  consideration  to  de- 
fendant's argument  and  suggestions,  but  con- 
clude that  the  Judgment  must  be  affirmed. 
All  concur. 


STATB  V.  SCOTT.     (No.  12192.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
Nov.  27,  1916.) 

INTOXIOATINO  LlQUOBS  «S>147(1)  —  IlXXGAI. 

SaU>— PlJkO]E  OF  Salb. 
Where  a  licensed  saloon  keeper,  visiting  in  a 
different  county,  took  an  order  for  alcohol,  and 
there  received  payment  therefor,  and  on  return- 
ing home  drew  the  alcohol  from  a  barrel,  bottled 
it,  and  sent  it  to  the  buyer,  the  sale  occurred  in 
the  county  of  his  business,  and  not  in  the  other 
county,  segregation  and  delivery  being  essential, 
and  both  having  occurred  in  the  county  of  Ilia 
business. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  162;  Dec.  Dig.  <S=»147(1).] 

Appeal  from  Circuit  Court,  Miller  County ; 
3.  Q.  Slate,  Judge. 
"Not  to  be  officially  published." 
W.  A.  Scott  waa  convicted  of  selling  intoxi- 
cating liquors  in  local  option  territory,  and 
appeals.    Reversed. 

Calfee  &  Westhues,  of  Jefferson  City,  and 
W.  S.  StiUwell,  of  Tuscombia,  for  appellant 
H.  Lb  Donnelly,  of  Tuscnmbla,  for  the  State. 

ELLISON.  P.  J.  The  local  optton  statute 
against  the  sale  of  intoxicating  liquors  was 
in  force  In  Miller  county,  and  defendant  was 
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convicted  for  taarlng  aeld  one  pint  of  alcohol 
In  tbat  oonnty,  and  he  has  appealed  to  this 
oonrt 

The  caae  wa«  submitted  In  tbe  trial  court 
on  the  following  agreed  statement  of  facts: 

(1)  That  the  local  option  law  against  sale 
of  Intoxicating  liquors  was  In  force  In  JilUIer 
county. 

(2)  Tbat  the  defendant  is,  and  was  at  the 
time  of  the  transaction  herein  mentioned,  and 
at  all'  times  herein  referred  to,  a  citizen  and 
resident  of  Jefferson  dty,  In  Cole  county, 
Mo.,  and  legally  licensed  as  a  dramshop  keep- 
er, and  the  owner  of  and  conducting  a  dram- 
shop in  Jefferson  City  under  such  license. 

(3)  That  on  or  about  the  day  of 

May,  1816,  defendant  was  temporarily  In  Mil- 
ler county,  Mo.,  for  one  or  two  days,  and 
while  there  took  an  order  from  one  W.  A. 
Eidwards  for  one  pint  of  alcohol,  to  be  filled 
by  defendant  from  bis  dramshop  in  Jeffer- 
son City,  defendant  to  ship  the  alc^ol  by 
express  from  Jefferson  CU7  to  Edwards  at 
Bagnell,  In  Miller  county,  tbat  the  alcohol 
was  ordered  by  Edwards  for  his  own  personal 
use,  and  tbat  at  the  time  of  tbe  taking  the 
order  Edwards  paid  to  defendant  the  sum  of 
50  cents  for  the  alcohol. 

(4)  That  after  taking  the  order  tbe  defend- 
ant returned  to  Ills  home  in  Jefferson  City,  in 
Cole  county,  and  filled  It  from  the  goods  In 
his  dramshop,  by  drawing  and  bottling  a  pint 
of  alcohol  from  a  ten-gallon  keg  in  bis  dram- 
shop, and  expressed  the  same  from  Jefferson 
City  to  Edwards  at  Bagnell,  where  Edwards 
received  the  same,  and  paid  tbe  express 
charges  thereon. 

(5)  Tbat  said  alcohol  was  intoxicating  Ua- 
uor. 

We  are  of  tbe  opinion  tbat  defendant  should 
not  have  been  convicted.  The  alcohol  was 
ordered  by  Edwards  in  Miller  county,  but  it 
was  not  sold  by  defendant  in  that  county. 
It  was  not  segregated  or  set  apart  for  Kd- 
wards  until  tbe  quantity  ordered  was  drawn 
from  tbe  ten  gallon  cask  Into  the  bottle  to 
be  shipped  to  Edwards,  an  act  necessary  to 
a  sale.  Cunningham  y.  Ashbrook,  20  Mo. 
653,  559;  Ober  v.  Carson,  62  Mo.  209,  213; 
State  V.  WIngfleld,  115  Mo.  428,  437,  22  S.  W. 
863,  37  Am.  St.  Rep.  406;  23  Cyc.  185,  186; 
17  Am.  &  Eng.  Encyc.  (2d  Ed.)  300. 

It  was  a  sale  when  delivered  to  the  express 
carrier  for  Edwards;  and  the  circumstance 
tbat  it  was  ordered  and  paid  for  in  Miller 
county  did  not  make  it  a  sale  in  tbat  county. 
We  think  that  State  v.  RoBenberger,  212  Mo. 
648,  111  8.  W.  509,  20  L.  R.  A.  (N.  S.)  284, 
126  Am.  St.  Rep.  580,  cited  by  defendant, 
clearly  entitles  him  to  an  acquittal.  In 
Garbracht  v.  Commonwealth,  96  Pa.  449,  42 
Am.  Rep.  560,  a  licensed  wholesale  Uquw 
dealer  In  one  county  (through  his  agent)  took 
an  order  in  another  county  for  whisky.  .The 
whisky  was  shipped  by  tbe  dealer  to  tbe  par- 
ty making  tbe  order.     It  was  held  that  the 


sale  was  made  in  the  county  of  tlis  iicenaed 
dealer.    The  court  said  that: 

"The  place  of  sale  is  the  point  at  wldeh  goods 
ordered  01  purchased  are  set  apart  and  delivered 
to  the  purchaser,  or  to  a  common  carrier,  who 
for  tbe  purposes  of  delivery  represents  him." 

Tbat  case  is  cited  in  State  v.  Rosenberger. 
A  like  case  In  all  essential  particulars  was 
again  before  the  Pennsylvania  court,  and  a 
conviction  for  Illegal  sale  was  set  aside,  the 
court  approving  the  Garbracht  Cas& 

An  instructive  (H>lnion  on  this  subject  gen- 
erally is  found  in  Commonwealth  y.  Hess. 
148  Pa.  98,  23  AtL  »77,  17  L.  R.  A.  176,  33 
Am.  St.  Rep.  810.  In  tbat  case  this  exam- 
ple Is  given: 

"A  merchant  in  New  York  orders  goods  from  a 
Boston  house,  and  they  are  consigned  thence  to 
him,  either  by  a  carrier  of  his  own  selection,  or 
in  the  usual  coarse  of  trade;  the  transaction  is 
an  executed  Boston  contract." 

Tbe  Judgment  is  reversed.    All  ooncor. 


In  re  PENNY. 

CLARK  et  aL  ▼.  MURRAY  et  aL 

(No.  12835.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Nov.  2T,  1916.) 

1.  Bastabds  4b>15— Right  to  (Custody   or 

Chilo. 
The  mother  of  an  illegitimate  diUd,  who  has 
married  since  its  birth,  has  a  better  right  to  its 
custody  than  those  to  whom  it  was  dcbvered  for 
adoption  bv  s  home  society  to  whom  it  hsd  been 
given  by  tne  mother,  the  parties  being  eqnally 
able  and  willing  to  provide  a  proper  home  and 
care  for  the  child,  unless  the  mother  has  waiv- 
ed her  right. 

[Bd.  Note.— For  otiier  cases,  see  Bastards, 
Cent  Dig.  |t  18,  20;    Dec.  Dig.  <8s>16.] 

2.  Habeas  Cobpus  ^»09(7)— Bight  to  Cds- 
lODT  OP  Child — RBr.KAHic — Statutes. 

Rev.  St.  1909,  i  470,  giving  a  ddiaren'i 
home  society  power  to  receive  from  the  parents 
of  any  diila  a  release  of  the  parental  rights  by 
deed  duly  si^ed,  acknowledged,  and  recorded, 
must  be  strictly  construed,  and  the  mother's 
right  to  tbe  custody  of  the  dilld  is  not  lost 
where  her  release  was  not  recorded  before  thi 
lastitDtion  of  proceedings  to  recover  its  eustody. 
[Eld.  Note. — For  other  cases,  see  Uab«as  Cor- 
pus, Cent  Dig.  |  84;    Dec  Dig.  «=>99(7).] 

3.  Habxas  Cobfub  9=b99(7)  —  Rxsht  to 
CuSTouT  or  CriI'O  — RxuEAsK  — Tm  fob 
Rkcobdino. 

The  recording  of  a  mother's  relesae  of  her 
dght  to  custody  of  her  child,  after  she  had  with- 
drawn consent  thereto  by  instituting  proceedings 
to  regain  custody,  is  not  a  sufficient  compliance 
with  the  requirement  of  Rev.  St  1909,  |  470, 
that  the  release  be  recorded. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  g  84;    Dec.  Dig.  «=>d9(7).] 

Trimble,  J.,  dissenting. 

Original  i>roceeding  in  habeas  corpus  by 
Sam  J.  Clark  and  another  against  Robert 
F.  Rboda  and  another  to  secure  tbe  custody 
of  Waneta  Penny,  an  infiut.  Custody  of 
child  awarded  to  petltkmera. 

Russell  Oarnett,  of  Kansas  (Sty,  fbr  rela- 
tors. M.  D.  Aber  and  8.  J.  Caudle,  both  of 
Warrensbu^,  for  reBpoodent& 
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JOHNSON,  J.  TUs  l8  a  proceedtng  by 
habeas  corpus,  beg«n  July  26,  1&16,  by  the 
petitioners,  Florence  Marie  Clark  and  Sam 
J.  Olark,  wbo  are  hnsband-  and  wife,  to  ob- 
tain the  cnstody  of  Waneta  Penny,  the  Infant 
daughter  of  Florence.  "Hie  writ  waa  Issued 
by  one  of  the  Judges  of  this  court  in  vaca- 
tion, and  afterward  die  matter  waa  transfer- 
red to  the  court  and  set  for  hearing  on  the 
first  day  of  the  October  term,  at  which  time 
It  was  argued  Mid  mbaltted. 

The  petiticmers  were  married  April  SS, 
1916,  and  since  their  marriage  have  made 
their  home  in  Kansas  City.  Waneta  was 
bom  February  19,  1915,  In  Kansas  CAty,  at 
the  Florence  Crittentbn  Home,  a  charitable 
Institution,  and  Is  the  Illegitimate  ofTsprlng 
of  Florence  and  one  Harvey  Heavener.  On 
July  3,  1915,  Florence,  who  then  was  19 
years  old,  surrendered  possession  of  her  dilld 
to  the  Ohlldren's  Home  Society  of  Missouri, 
a  corporation  which  has  its  headquarters  in 
St.  liouls  and  operates  a  children's  receiving 
home  In  Kansas  City,  In  charge  of  n  super- 
intendent, who  at  that  time  was  Rev.  T.  R. 
Milnes.  The  mother  of  Florence  conducted 
the  negotiations  with  the  society  and  paid 
the  fee  demanded  for  finding  a  home  for  the 
child,  which  was  the  principal  service  the 
society  undertook  to  perform.  Before  re- 
ceiving the  child,  which  was  placed  in  bis 
custody  in  Kansas  City,  Rev.  Milnes  required 
Florence  to  execute,  acknowledge,  and  deliv- 
er to  him  for  the  society  the  following  writ- 
ten agreement: 

"This  agreement,  made  and  entered  into  this 
3d  day  of  July,  1916,  between  Florence  Marie 
Penny,  of  the  county  of  Jackson,  state  of  Mig- 
Eouri,  party  of  the  first  part,  and  the  Children's 
Home  Society  of  ^nssouri,  a  nonsectarian  be- 
nevolent association,  legally  chartered  accord- 
ing to  the  Constitution  and  laws  of  the  state 
of  Missouri,  party  of  the  second  part,  witneas- 
etb:  That  said  party  of  the  first  part,  being  the 
mother  and  legal  guardian  ot  a  feinale  child, 
born  on  or  about  the  19th  day  of  February, 
1915,  named  Waneta  Fay,  in  consideration  of 
the  benefits  and  advantages  which  said  child 
may  receive  by  and  through  said  society,  and 
from  a  lovlni;  desire  to  promote  the  best  inter 
est  of  said  child,  4o  hereby  surrender  and  deliver 
said  child  to  said  society,  and  hereby  req«NSt 
and  duly  authorize  the  said  society  to  secure  for 
said  child  a  home  in  a  good  family  on  tiie  best 
terms  possible,  including  legal  adoption.  In- 
denture, and  such  other  conoitionB  as  eireiun- 
■tances  may  make  possible  or  necessary.  And  in 
consideration  of  &e  beneaSts  and  advantages 
said  child  mar  receive  £ro«i  such  said  home  by 
and  through  the  children's  Home  Society  of  Mis- 
souri, the  party  of  the  first  part  hereby  waives 
and  relinquishes  all  daims  upon  the  service, 
time,  and  earnings  of  said  cUld,  aad  all  legal 
rights  over  said  child  to  said  society  and  to  the 
person,  or  persons,  into  whose  home  or  homes 
said  child  may  be  placed  by  said  society." 

This  instrument  was  not  filed  for  record 
in  the  office  of  the  recorder  of  deeds  of  Jack- 
son county  until  July  26,  1916,  the  date  of 
the  ii>stitutl(xi  of  the  piesent  suit.  One  of 
the  purposes  of  the  society,  as  set  fbrth  in 
Its  articles  of  incorporation,  la: 

"To  place  homeless  children  in  truly  Christian 
homes  and  to  assist  the  most  promising  from 
among  them  to  obtain  auch  thorough  education 


as   shall   peepftre   them   tot   enlarged    useful- 
ness." 

In  the  furtherance  of  this  purpose,  the 
society  Indulged  in  practices,  from  which 
there  was  no  deviation  in  the  Instant  case, 
which  seem  most  harsh  and  cruel.  The  ob- 
ject of  these  practices  was  to  destroy  the 
identity  of  the  unfortunate  child,  so  that  it 
would  never  know  who  its  parents  were,  and, 
of  course,  never  see  them,  nor  should  the 
parents  know  in  whose  home  the  child  final- 
ly found  refuge,  nor  they  who  adopted  the 
chUd  know  anytliing  concerning  its  origin  or 
ancestry.  When  Florence  signed  the  agree- 
ment and  delivered  up  her  child,  she  wag 
told  by  Hev.  Milnes  that  "the  coffin  lid  was 
closed  and  she  would  never  see  her  child 
again."  The  young  mother  was  compelled 
to  succumb  to  these  hard  conditions,  not  only 
by  her  own  necessities,  which  were  most  ex- 
treme, but  by  her  maternal  love  fbr  her  baby, 
which  prompted  her  to  make  any  sacrifice 
that  it  might  live.  The  child  was  taken  to 
St  Louis  by  the  society,  and  kept  at  the 
Home  there  until  the  society  found  a  home 
for  it  with  respondents,  who  are  a  childless 
couple  living  at  Warrensburg, 

[1]  In  a  written  contract,  entered  into  be- 
tween respondents  and  the  society  on  Novem- 
ber 2,  1915,  they  adopted  the  child  "as  their 
own,  thereby  conferring  upon  her  all  the 
rights,  privileges,  and  responsibilities  which 
would  pertain  to  her  if  she  had  been  bom  to 
them  in  lawful  wedlock."  Under  this  con- 
tract respondents  recelTed  the  child,  took  her 
to  their  home,  and  ever  since  hare  lavished 
upon  her  all  the  care  and  love  of  natural  par- 
ents. The  child  has  thrived  under  their  care, 
and  there  can  be  no  question  about  their  abil- 
ity and  purpose  to  give  her  prc^>er  and  suit- 
able rearing  and  education.  On  the  other 
hand,  we  perceive  no  ground  upon  which  to 
base  a  conclusion  that  the  interests  of  the 
child  would  be  injured  if  she  were  given' in- 
to the  care  of  her  natural  mother.  The  moth- 
er feU  under  the  wiles  of  a  seducer  and  gin- 
ned, but  before  this  offense  and  since  she 
was  and  is  a  woman  of  good  character.  Her 
oopetitiooer,  with  knowledge  of  her  histcory, 
Doanled  her,  is  devoted  to  her  and  to  the 
canse  nearest  her  heart  (that  of  reclaiming 
her  child),  and  is  willing  to  treat  the  child  as 
his  own.  He  is  able  to  support  the  family  in 
a  manner  suitable  to  their  station  in  life,  and 
we  do  not  heaitBte  in  reaching  the  coaclusion 
that  In  eltber  home  the  child  would  be  this 
rec^ent  of  tender  pareatal  care  and  service. 
In  such  state  ■  of  tacts  the  natural  parent 
anst  be  regarded  as  having  the  superior,  and, 
indeed,  the  exclusive,  right  to  the  custody  of 
the  child,  and  sach  right  must  be  Accorded  to 
the  petitioners,'  unless  we  are  compelled  to 
condiSde  that  ttie  young  mother  forever  re-' 
leased  all  claim  to  her  child  when  she  signed 
and  acknowledged  the  written  agreement  slie 
entered  into  with  the  society. 

[2]  Counsel  for  respondenta  contend  that 
this  Instrument  should  be   construed  as  a 
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de«d  of  release  ezecated  pursuant  to  aectioi 
470,  H.  S.  1909,  which  provides: 
■  "Such  society  shall  have  power  to  receive  from 
the  parents  or  sarviving  parent,  of  any  child 
placed  in  its  care,  a  release  of  the  parental 
rights  of  such  *  *  *  parents,  which  release 
shall  be  b^  deed  duly  signed,  acknowledged  and 
recorded  m  the  county  or  city  where  such  re- 
lease is  delivered,  as  in  the  case  of  conveyances 
of  real  estate.  Much  release  shall  hav«  effect  to 
deprive  the  parents  or  parent  executing  the 
same  of  the  right  to  the  custody  and  control  of 
said  child,  and  to  its  earnings  during  its  mi- 
nority." 

Passing  other  questions  and  considerations 
without  comnient,  we  hold  in  the  construction 
of  this  statute  that  the  filing  for  record  must 
be  regarded  Just  as  Important  and  Indispen- 
sable a  step  In  the  proceeding  to  forfeit 
parental  rights  as  the  execution  or  acknowl- 
edgment of  the  deed.  Divesting  a  parent  of 
his  right  to  the  custody  of  his  child  la  al- 
ways a  serious  matter,  and  any  statute  which 
authorizes  such  a  proceeding  must  be  strictly 
construed.  When  the  statute  requires  the 
contract  of  the  parent  to  be  evidenced  in  a 
partteular  way,  that  way  must  be  strictly 
followed,  and  every  prescribed  step  must  be 
treated  as  pertaining  to  a  right,  or  to  the 
divestiture  of  a  right,  rather  than  as  direc- 
tory, for  the  mere  purpose  of  imparting  public 
notice  of  the  deed.  Beach  v.  Bryan,  155  Mo. 
App.  loc.  dt.  60, 133  S.  W.  635 ;  Tyler  v.  Beyn- 
olds,  53  Iowa,  146,  4  N.  W.  902. 

As  Is  well  observed  in  the  case  last  dted, 
the  rights  acquired  under  conveyances  of  real 
estate  and  similar  Instruments  are  different. 
Such  rights  do  not  depend  on  a  statute; 
they  are  good  between  the  parties  If  never 
recorded  or  acknowledged,  but  in  the  case  at 
bar  the  Instrument  was  Incomplete  and  whol- 
ly Inoperative  until  filed  for  record.  Long 
before  the  society  filed  the  deed  In  the  coun- 
ty where  It  was  delivered,  in  fact,  as  soon 
as  she  found  herself,  by  marriage,  able  to 
support  her  child,  Florence  began  a  vigorous 
and  persistent  quest  to  ascertain  where,  and 
with  whom,  the  child  was  living,  with  a  view 
to  regaining  custody  of  It.  The  society  re- 
fused to  impart  any  Information,  and  she 
was  compelled  to  bring  a  habeas  corpus  suit 
at  St.  Louis  In  order  to  learn  where  her  baby 
was.  Tbea  She  brought  a  habeas  corpus  suit 
In  the  circuit  court  at  Warrensbarg,  and 
was  defeated. 

[3]  No  right  had  been  acquired  by  the  so- 
ciety, or  by  respondents  through  the  society, 
when  she  withdrew  her  consent  to  divest 
herself  of  her  rights  of  parentage,  and  by 
these  proceedings  in  cotirt  asserted  her  full 
rights,  of  which,  as  we  have  shown  she  could 
not  be  stripped,  except  in  the  precise  way 
•prescribed  in  the  statute.  After  such  with- 
drawal of  consent,  the  society  could  not  give 
life  to  the  incomplete  and  wholly  lnoi)eraClve 
deed  of  release  by  filing  It  for  record,  and 
thereby  divest  the  mother  of  her  right  of 
custody  without  her  consent. 

It  follows,  from  these  considerations,  that 


the  cnstody  of  the  child  shoiild  be  awarded 
to  the  petltlonen.    It  is  so  ordered. 

ELLISON.  P.  J,  concurs.    TBIMBLB.  J^ 
dissents. 


STATE  V.  BOYD  et  aL    (No.  12011.) 

(Kansas  City  Court  of  Appeals.    Missonri.    Nov. 

27,  1916.) 

1.  Oauhto  «=»08(2)  —  Sunxoonror  of  Evi- 
dence. 

Evidence  in  a  prosecution  under  Bev.  St. 
1909,  i  4764,  making  any  one  playinpr  at  any 
game  for  money  with  dice  and  other  device  adapt- 
ed to  be  used  in  playing  any  game  of  chance 
guilty  of  a  misdemeanor,  though  not  showing 
any  specific  wager  or  play,  held  sufiScient  to 
sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Oasdng, 
Cent.  Dig.  f  292;  °  Dec  Dig.  «=>98(2).] 

2.  OAMino  «s»98(2)— OmNBE— Pboof. 

Under  such  indictment,  the  state  was  not  re- 
quired to  prove  -more  than  that  defendant  was 
playing  in  the  specified  game,  and  that  money  or 
property  was  being  played  for. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  j  292;  Dee.  Dig.  <8=>98(2).l 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty ;  Arch  B.  Davis,  Judge. 

"Not  to  be  officially  published." 

B.  B.  Boyd  and  others  were  convicted  of 
gaming,  and  they  appeal.    Affirmed. 

TboB.  H.  Hldilln,  of  Gallatin,  and  J.  A. 
Clai^,  of  Cameron,  for  appellants.  Geo.  B. 
Padget,  of  Gallatin,  for  the  State. 

JOHNSON,  J.  Defendants  B.  B.  Boyd. 
Wade  Swalthe,  and  Grover  Boyd  were  in- 
dicted, tried,  and  convicted  tat  a  violation 
of  section  4764,  R.  S.  1909,  whidi  provides 
that: 

"If  any  person  shall  play  at  an^  game  whatso- 
ever for  money,  property  or  gam,  with  cards, 
dice,  or  any  other  device  which  may  be  adapted 
to  or  used  in  playing  any  game  of  cfaance, 
*  *  *  every  such  person  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  be 
punished  by  a  fine  of  not  less  than  twenty-five 
nor  more  than  two  hundred  dollars." 

The  ofCenae  charged  in  the  indictment  is 
that  on  or  about  the  19th  day  of  September, 
1913,  in  the  county  of  Daviess  the  said  de- 
fendants— 

"did  then  and  there  unlawfully  play  at  a  game 
of  chance  commonly  called  craps  for  money  with 
a  gambling  device,  to  wit,  with  dice  used  and 
adapted  for  the  purpose  of  playing  games  of 
chance  for  money  or  property,"  etc. 

Defendants  have  filed  no  abstract  of  rec- 
ord or  briefs,  and  did  not  appear  to  argue 
the  case.  In  an  extremely  condensed  type- 
written brief  their  counsel  ask  us  to  reverse 
the  judgment  on  the  ground  that  the  evidence 
is  insufllclent  to  support  a  conviction. 

[1 , 2]  We  have  carefully  read  the  record 
and  find  the  evidence  sufficient.  It  shows 
that  on  the  occasl<»  of  a  public  fair  or  horse 
show  in  the  town  ct  Altamont,  a  group  of 
25  or  30  men  collected  in  a  pasture  near  the 
railroad  water  tank  and,  forming  a  circle, 
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proceeded  to  "shoot  craps"  for  money.  Tbe 
proof  that  this  gambling  game  was  played 
with  dice  Is  convincing  and,  Indeed,  that 
tsict  Is  admitted  by  two  of  the  defendants 
whose  defense  1b  not  that  the  game  of  craps 
was  not  being  played  for  money,  bat  that 
they  did  not  participate  in  It.  But  the  evi- 
dence of  the  state  shows  that  they  were  in 
tb«  circle  and  attitude  of  players,  that  when 
an  oflSoer  appeared  and  broke  up  the  game 
one  of  tbe  defendants  had  money  in  his  hand 
and  apparently  was  playing;  that  the  other 
defendants  were  there  and  that  one  of  them 
afterward  admitted  to  the  mayor  of  the  town 
that  he  had  played  in  the  game  and  offered 
to  pay  a  fine  to  avoid  publicity.  Under  an 
Indictment  for  playing  at  a  game  of  chance 
for  money,  the  state  was  not  required  to 
prove  more  than  that  the  defendant  was  play- 
ing In  the  apeclfled  game,  and  that  money  or 
property  was  being  played  for.  The  evi- 
dence^ as  a  whole,  though  it  tails  to  point  to 
any  specific  wager,  or  play  by  defendants, 
or  any  of  them  for  money  or  property,  does 
abow  that  they  were  in  the  alleged  gambling 
game  and  such  evidence  must  be  held  suffi- 
cient to  support  a  conviction  for  "playing"  at 
such  game. 
Affirmed.   All  oimcnr. 


STATE!  T.  ORKEN.    (No.  12188.) 

(Kansas  City  Oonrt  of  Appeals.    Miasoud   Nov. 

27,  1916.) 

IiTToxicATmo  LiQtTOBa  «eb86(4)  —  OBmnxAL 
PaoflKOonon  —  Y ioi^tios  of  Locai.  Option 
Law. 
Where  tbe  order  of  tbe  county  court  required 
tbe  result  of  a  local  option  election  to  be  pub- 
lished in  two  newspapers,  publication  in  only  one 
of  those  papers  was  not  sufficient,  sad  a  convic- 
tion of  violating  tbe  local  option  law  is  not  au- 
thorized. 

[Ed.  Note. — ^For  other  cases,  see  IntozicatinK 
Liquors,  Cent  Dig.  {  44;  Dec.  Dig.  «=>36(4).] 

Appeal  from  (Mrcult  Conrt,  Clinton  Conn- 
ty;  A.  D.  Bumes,  Judge. 
"Not  to  be  officially  published." 
George  Green  was  convicted  of  violating 
tbe  local  option  law,  and  he  appeals.     Re- 
versed. 

F.  B.  Ellis,  of  Plattabnrg,  for  appellant 
Heniy  E.  Perkins,  of  Plattsbui^,  for  the 
State. 

JOHNSON,  J.  Defendant  was  tried  and 
convicted  for  two  separate  violations  at  the 
local  option  law  which  the  Information  al- 
leges WQs  duly  adopted  in  Clinton  county  in 
1913,  two  years  before  the  alleged  offensea 
The  prosecuting  attorney,  at  the  trial,  under- 
took to  prove  tbe  adoption  of  the  law  in 
that  county  and  Introduced  record  evidence 
sbowlbg  the  result  of  the  election  as  spread 
upon  the  records  of  the  county  court  and 
the  publication  of  tbe  result  In  compliance 
with  the  statute.  Section  7242,  R.  S.  1909; 
State  T.  Searcy,  89  Mo.  App.  loc.  dt  407.     . 


The  order  for  the- election  provided  "that 
notice  of  said  election  herein  ordered  be 
given  by  publication  in  the  Plattsburg  Lead- 
er and  Clinton  County  Democrat,  newspapers 
published  in  the  county  for  four  consecutive 
weeks,"  and  the  order  relating  to  the  result 
of  the  election  provided  that  notice  of  the 
result  be  published  In  the  same  two  news- 
papers for  four  consecutive  weeks.  Tbe  state 
proved  that  tbe  last-mentioned  notice  was 
published.  In  conformity  with  tbe  order,  in 
the  Leader,  but  no  proof  was  introduced 
showing  a  publication  in  tbe  Democrat  We 
must  hold  this  omission  constituted  a  fail- 
ure of  proof.  The  burden  was  upon  the 
state  to  prove  publication  of  tbe  result  of 
the  election  in  compliance  with  the  order  of 
the  county  court  (State  v.  Searcy,  supra; 
State  V.  Baldwin,  109  Mo.  App.  673,  S3  S. 
W.  266;  SUte.v.  Hutton,  39  Mo.  App.  410; 
State  V.  Prather,  41  Mo.  App.  459),  and 
where,  as  here,  the  order  designates  two 
newspapers  as  the  agencies  for  giving  requi- 
site publicity  to  tbe  result,  the  order  and 
statute  upon  which  it  Is  based  will  not  be 
satisfied  with  publication  in  but  one  of  such 
papers — ^wlth  only  a  half  performance. 

Paraphrasing  an  utterance  in  State  ex 
teL  T.  Raid,  134  Mo.  App.  loc.  dt  S86,  114 
S.  W.  1116:  The  county  court  having  exer- 
cised a  discretion  conferred  upon  it  by  stat- 
ute and  ordered  the  notice  published  in  two 
newspapers,  "nothing  less  than  that  publica- 
tion will  satisfy  the  end  sought  to  be  at- 
tained by  the  law."  See,  also,  State  v.  Kel- 
logg, 133  Mo.  App.  loc.  dt  439,  113  S.  W. 
660;    State  v.  Baldwin,  supra. 

The  Judgment  is  reversed.    All  concur. 


LEE  T.  EQUITABLE  LIFE  ASSUR.  SOa 
et  sL    (No.  12216.) 

(Eansas  City  Conrt  of  Appeals.   Missouri    Nov. 
27,  1916.    Rehearing  Denied  Dec.  18,  1916.) 

1.  IlTStmAITOE  ®=»119,  121 — Insubabui  Intxb- 

XST— StRAKOEB  It)B  ASBIOKEE. 

A  contract  of  an  insurer  with  a  stranger  to 
insure  another's  life  is  void  as  against  public 
policy,  and  such  rule  applies  with  equal  force  to 
an  assignment  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  if  165-167;  Dec.  Dig.  <3=>119,  m] 

2.  iNBUBAncE  «=9ll9— Insttbablc  IifTEBKerr— 
RiQHT  or  Bknbficiaby. 

Insurance  taken  out  by  tbe  insured  himself 
for  the  benefit  of  one  not  having  an  insurable  In- 
terest in  bis  life  is  not  void  as  against  public 
policy. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  t  166;   Dec  Dig.  <S=>119.] 

3.  Inbtirakok  €=>207(2)  —  Insubabi.e  Intkb- 

KST^-RlOHT  or  ASSIQREE. 

Where  plaintiff  insured  his  life  under  a  pol- 
icy payable  in  20  years,  naming  himself  as  bene- 
ficiary, and,  in  case  of  bis  death  bis  mother,  and 
if  she  was  not  alive,  bis  heirs,  and  paid  three 
premiums,  whereupon  the  policy  lapsed  with  a 
surrender  value  of  a  paid-np  policy  of  $750,  and 
then  sold  and  assigned  it  to  a  third  party,  who 
had  tbe  insurer  indorse  its  liability  thereon  for 
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that  Bam,  paTtible  when  dne,  the  asaignee,  after 
that  time,  waa  entitled  to  the  proceeda  of  the 
policy. 

[EM.  Note.— For  other  caaea,  aee  Inaurance, 
Cent.  Dig.  i|  476,  477 ;  Dec.  Dig.  «=>207(2).] 

4.  INI-EBPUGAOEB  «s>ll — GBOXTH  D»— CONFUOT- 
INO  GI.AI1I8. 

In  an  action  on  a  policy  of  life  inaurance, 
wherein  the  insurer  admitted  its  issuance,  and 
its  subsequent  oblifcation  to  pay  its  surrender 
Talue  as  paid-up  policy  and  its  willinaneaa  to  do 
80,  and  stated  the  claim  of  a  codefendant,  as  as- 
signee, of  the  policy,  claiming  the  proceeds  as 
against  plaintift,  a  proper  case  waa  made,  justi- 
fying an  order  that  plaintiff  and  such  defendant 
interplead. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  H  13-34;  Dec  Dig.  «3>1L] 

6.  Infants  «s94d— Contracts. 

An  infant,  with  certain  ezoeptiona,  is  in- 
capable of  contracting. 

[Ed.  Note.— For  other  caaea,  aee  Infanta,  Cent. 
Dig.  IS  98,  101-108,  110;  Dec. Dig.  «=94&] 

6.  Infants  *=»57(1)  —  Contraots  —  Abbion- 

vent  of  pozjct— katifioanon. 
Where  an  infant  took  oat  a  life  insurance 
policy,  which  lapsed,  having  a  certain  aurrender 
value,  and,  during  infancy,  assigned  it,  his  moth- 
er as  beneficiary  joining,  and  after  he  became  of 
age  took  no  steps  to  recover  the  poli<^  from  the 
assignee,  and  stated  that  the  assise*  had  bought 
the  policy  from  bim,  there  was  a  ratification  of 
the  sale,  not  oiUy  by  a  courae  of  alienee,  but  by 
hia  affirmative  statementa. 

[Ed.  Note.— For  other  cases,  see  Infanta,  Cent. 
Dig.  H  186-148,  14(^148,  161;  Dee.  Dig.  «=> 
07(1).] 

Appeal  from  Circuit  Court,  Boone  County ; 
D.  H.  Harris,  Judge. 

Action  by  John  T.  Lee  against  the  Equita- 
ble Life  Assurance  Society  and  W.  W.  Trigg, 
in  which  plaintiff  and  defendant  Trigg  were 
ordered  to  Interplead.  Judgment  for  defend- 
ant Trigg,  and  plaintiff  appeals.    AtDrmed. 

N.  B.  Hays,  of  Columbia,  for  appellant 
N.  T.  Gentry  and  Walker  &  Walker,  all  of 
Columbia,  and  W.  Ball  Trigg,  of  BoonvUle, 
for  respondents, 

BLLISON,  P.  J.  Plalntirs  action  la  based 
on  a  policy  of  life  Insurance.  The  policy  was 
Issued  by  defendant  company  to  plalntlfC 
(then  not  21  years  old)  on  April  IS,  1895,  and 
it  was  therein  promised  by  the  company  that. 
In  consideration  of  certain  annual  premi- 
ums, it  would  pay  to  plaintiff,  on  the  18th  of 
April,  1915,  the  sum  of  95.000,  If  he  should  be 
alive,  and,  if  not  alive,  to  his  mother.  Sue 
Lee,  if  she  should  be  alive,  and.  If  not,  to 
plaintiff's  heirs.  The  policy  provided  that 
after  payment  of  three  premiums,  If  it 
should  lapse  for  nonpayment  of  any  other 
premium.  It  should  have  a  certain  surrender 
value.  Plaintiff  paid  three  premiums,  and 
the  policy  lapsed,  with  a  surrender  value  of  a 
paid-up  policy  for  $760.  He  (being  still  an 
Infant)  then  sold  and  assigned  It,  his  mother 
Joining,  to  W.  W.  Trigg  for  the  sum  of  1225. 
A  party  named  Vaughn  acted  as  his  agent 
Trigg  then  surrendered  the  policy  to  the  de- 
fendant company,  and  had  the  latter  Indovae 


Its  llaUllty  thereon  for  said  $750,  psyaUe  in 
April,  1915,  the  day  the  original  sum  was  to 
have  been  paid,  and  returned  it  to  Trigg,  wbo 
still  has  it  This  actton  bj  plaintiff  is  to  re- 
cover the  surrender  value  of  $760,  and  waa 
brougM  against  both  the  company  and  Trigg. 

Defendant  company  admitted  the  Issuance 
of  the  original  policy  and  its  subaeqnent  ob- 
ligation to  pay  the  sum  of  $760,  and  alleged 
its  willingness  to  do  so,  but  stated  the  claim 
of  Trigg  (with  his  threat  of  suit)  as  opposed 
to  plaintiff,  and  asked  the  court  to  require 
plaintiff  and  Trigg  to  Interplead  for  such 
money.  The  Interpleas  were  filed  and  a 
contest  had,  resoltinj;  in  the  court  finding  for 
Trigg  on  his  Interplea. 

[1}  On  the  merits  of  the  case,  the  gronnd 
of  objection  to  Trier's  right  is  that  be,  being 
a  stranger,  with  no  Insurable  interest  in 
plaintifrs  life,  could  not  insure  such  life,  nor 
cotild  he  become  the  assignee  of  a  policy 
covering  such  Uffe.  It  has  been  the  rule  in 
this  state  that  Uie  contract  of  an  Insurance 
company  with  A  stranger  to  Insure  anotber'a 
life  was  void  as  being  against  public  policy 
(Singleton  v.  Ins.  Co.,  66  Mo.  63,  27  Am.  Bep. 
321;  Whitmore  v.  Supreme  Lodge,  100  Ma 
36,  IS  8.  W.  495 ;  Ryan  v.  Ins.  Co.,  U7  Mo. 
App.  688,  93  S.  W.  347),  and  that  this  rule 
applies  with  equal  force  to  an  assignment 
of  a  policy  (Huesner  v.  Ins.  Co.,  47  Mo.  App. 
336;  Mutual  Life  v.  Blchards,  96  Mo.  App. 
88,  72  S.  W.  487;  Locke  v.  Bowman,  168  Ma 
App.  121, 151  S.  W.  468;  Tripp  v.  Jordan.  177 
Mo.  App.  339,  164  S.  W.  168). 

[2]  But  that  rule,  and  the  reason  ft>r  it, 
do  not  find  application  to  insurance  taken 
out  by  the  assured  himself  for  the  benefit 
of  one  not  having  an  insurable  interest.  In 
his  life.  WbQe  In  the  instance  of  strangers 
insuring  the  life  of  another,  it  would  be  set- 
ting a  price  on  that  other's  head,  and  thereby 
make  it  to  the  Interest  of  the  stranger  that 
be  should  die,  yet  where  the  assured  takes 
the  policy  the  case  Is  different  As  said,  by 
the  Supreme  Court  of  Georgia  In  Life  Assur- 
ance Co.  V.  Paterson,  41  Ga.  338,  6  Am.  Rep. 
535: 

"It  woulcT  seem,  when  the  person  whose  life 
is  insured  is  himself  the  actor  in  the  matter, 
the  amount  of  temptation  held  out  to  otiiers  to 
take  hia  life  may,  as  a  general  rule,  at  least,  be 
left  to  his  discretion."  Ashford  v.  Ins.  Co.,  80 
Mo.  App.  638;  Locher  v.  Kuechenmiester,  120 
Mo.  App.  701,  98  S.  W.  92. 

Thia  distinction  In  appllcattoa  of  the  role 
is  stated  in  May  on  Insuranoek  i  339 ;  Cook 
on  Life  Ins.  g  60,  and  It  Is  specificaUy  recog- 
nized in  Masonic  Ben.  Ass'n  v.  Bunch,  109 
Mo.  669,  578,  579^  19  S.  W.  25. 

[>]  Every  reason  exists  for  applying  the 
distinction,  or  exception  to  the  general  rule, 
to  Instances  vriiere  the  asaignmeut  of  the  pol- 
icy is  made  by  the  aosured  to  one  not  having 
an  insurable  Interest  in  bis  life.  In  the  in- 
stance beCoie  us,  plaintiff  hlmtwlf,  aa  the 
assured,  asstgned  the  poUcy  to  Trigg,   the 
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premiums  on  wllfdi  be  had  himself  paid,  and 
wbldk  Trigg  Immediately  had  converted  Into 
the  surrender  value  for  the  spedflc  sum 
above  mentioned.  It  follows  that  the  trial 
court  was  right  In  awarding  the  money  to 
Trigg,  unless  for  the  following  considerations. 
Plaintiff  denies  that  he  assigned  the  policy 
to  Triffi,  but  we  find  the  evidence  abundantly 
sustains  the  assignment.  The  testimony 
of  experts  was  introduced  with  other  admit- 
ted signatures.  Some  of  the  latter  were, 
by  consent,  submitted  for  our  inspection,  and 
we  feel  satisfied  with  the  trial  court's  conclu- 
sion. 

(4]  Next,  plaintiff  insists  that  no  case  was 
made  Justifying  the  order  to  intenflead.  We 
think  there  was.  The  case  belongs  to  that 
class  where  the  courts  have  frequently  re- 
quired an  Interplea  as  a  ccwvenient  and 
proper  mode  of  adjusting  the  rights  of  dis- 
putants to  a  common  fond  in  the  hands  of  a 
person^  who  stood  indifferent  between  them, 
admitting  that  he  had  the  money,  and  otUy 
wanting  to  know  to  whom  it  should  be  paid. 
But  in  addition  to  this,  plaintiff  came  In  by 
way  of  interplea  process,  and  entered  upon 
his  contest  with  Trigg. 

But  plaintiff  insists  that  by  none  of  the 
steps  he  took  at  the  trial,  neither  interplea, 
demurrer,  or  other  pleading,  did  he  waive  the 
objection  tlutt  no  cause  of  action  was  stated 
by  Trigg  in  ids  interplea.  The  point  of  ob- 
jection on  this  head  is  that  it  was  not  stated 
that  Trigg  had  an  insurable  Interest  in  the 
life  of  plaintiff.  The  answer  to  this  is  al- 
ready made  in  wtiat  w^  luive  above  written. 
viz.  tltat,  the  insurance  having  been  taken 
out  by  the  assured  himself  and  by  him 
assigned  to  Trigg,  the  rule  of  insurable  In- 
terest does  not  apply. 

[6,  (]  Plaintiff  interposes  the  further  ob- 
jection that,  being  ah  infant  when  he  made 
the  assignment.  It  did  not  bind  him.  It  is 
true  that  an  infant,  with  notable  exceptions,' 
Is  Incapable  of  contracting.  But  on  Ida  ma- 
jority he  may  ratify  wliat  his  Infancy  would 
permit  him  to  disavow  had  he  chosen  to  do 
80.  He  became  of  age  in  about  IS  months 
after  March,  1898,  the  date  of  the  assign- 
ment. He  has  not  Itad  the  policy  up  to  the 
bringing  of  this  suit,  a  period  of  near  17 
years.  Be  knew  that  Trigg  had  it,  and  yet 
took  no  steps  to  take  it  from  him.  He  stated 
tlrnt  he  told  him,  perliapB  twice,  that  he  would 
contest  his  right  to  it;  the  last  time  Just 
before  he  started  to  take  up  his  residence  in 
Arkansas,  t>etween  4  and  5  years  before  the 
trial.  He  admits  (evidence  in  chief  In  his 
own  l>ehalf)  that  as  late  as  July,  1913,  he 
wrote  to  Trigg  from  Arkansas.  This  letter 
contains  the  statement  and  admission  that 
Trigg  had  bought  the  policy  from  Vaughn, 
who,  as  we  have  seen,  was  his  agent.  It  is 
true  tliat  he  complains  that  Vaughn  never 
paid  1dm  "one  cent,"  and  had  stolen  what 
Trigg  paid  him.  And  from  this  latter  consid- 
eration plaintlfl  8t«ted  in  the  lettser  that  Xrigg 


should  accept  from  him  what  he  (Trigg)  had 
paid,  with  6  per  cent,  interest  He  never  in- 
timated to  Trigg  that  Vaughn  had  forged  his 
name  to  the  assignment. 

Besides  the  admissions  of  plaintiff  and  the 
circumstances  shown  in  evidence,  we  have  the 
testimony  of  Trigg  himself  that  plaintiff  told 
him  be  was  going  to  send  Vaughn  to  him 
with  the  policy  for  the  purpose  of  selling  it 
to  him,  and  his  acknowledgment,  made  once 
or  twice  afterwards  in  conversations. 

We  repeat  that  we  consider  the  evidence 
abundantly  shows  plaintiff's  genuine  signs-  ' 
ture  to  the  assignment,  that  be  procured 
Vaughn  to  make  the  sale  to  Trigg,  and  that 
he  ratified  the  sale,  not  only  by  a  course  of 
silence  through  many  years,  but  by  affirma- 
tive statements. 

A  careful  examination  of  the  record  has 
left  us  with  no  other  course  but  to  affirm  the 
Judgment    All  concur. 
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STATE  v.  HAHDS.  (No.  12137.)  fK«i 
City  Court  of  Appeals.  Missouri.  Nov,  o.  1916.) 
Appeal  from  CSrcoit  Court,  Platte  County ; 
A.  D,  Bumei,  Judge.  "Not  to  be  officially  pub- 
lished." Luoen  Hards  was  convicted  of  un- 
lawful sale  of  intoxicating  liquors,  and  be  ap- 
peals. Affirmed.  Frank  Settle,  of  Platte  01^, 
for  appellant  A.  D.  Gresham  and  tiny  B. 
Park,  both  of  Platte  City,  for  the  Stete. 

JOHNSON,  J.  This  is  a  prosecution  tor  a 
violation  of  the  laws  relating  to  the  sale  of  in- 
toxicating UqnoTs.  Defendant  appealed  from  a 
judgment  rendered  against  him-  in  the  circuit 
court.  No  briefs  were  filed  in  this  court,  nor 
did  the  parties  appear  when  the  cause  was  set 
for  aittumeiit.  We  have  examined  the  record 
carefuUy,  and,  flnding  no  prejudicial  error  ap- 
pearing of  record. against  defendant,  we  affirm 
the  judgment    All  coneur. 

STATE  V.  McCRORT.  (Nall703.)  flCansas 
Oity  Court  of  Appeals.  Missouri.  Nov.  6, 1916.) 
Appeal  from  Circuit  Court  Harrison  County; 
Geo.  W.  Wanamaker,  Judge.  "Not  to  be  of- 
ficially published."  William  McCrory  was  con- 
victed of  keeping,  storing,  and  delivering  intox-' 
icating  liquor  for  and  to  another  pereon  in  a 
county  in  which  local  option  wag  in  force,  and 
he  appeals.  Affirmed.  J.  C.  Wilson,  of  Beth- 
any, for  appelant  Gilbert  Barlow,  of  Bethany, 
for  the  State. 

TRIMBLE,  J.  At  the  May,  1914,  term  of 
the  Harrison  circuit  court,  the  defendant  was 
indicted  for  keeping,  storing,  and  delivering  in- 
toxicating liquor  for  and  to  another  person  in 
Harrison  county,  the  same  being  a  county  that 
had  adopted  local  option,  which  was  then  in 
force.  He  pleaded  not  guilty,  and  was  duly 
tried  by  a  jury,  which  found  him  guilty,  and 
asBeased  his  punishment  at  a  fine  of  $300  and 
imprisonment  in  the  county  jail  for  8  months. 
Motions  for  new  trial  and  in  arrest  were  duly 
filed  and  overruled,  and  Judgment  pronounced 
upon  the  verdict  Whereupon  defendant  appeal- 
ed. No  briefs  or  abstracts  have  been  filed  io 
the  case,  and  the  same  has  been  iubmifted  Upon 
the  record.  We  have  examined  the  record,  as 
we  are  by  law  required  to  do,  and  find  no  erroi^ 
therein.  The  judgment  ia  accordingly  affirmed. 
AU 
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ATCOX  T.  STATE.  (No.  42T4.)  (Conrt  of 
Criminal  Appeals  of  Texas.  Nov.  1,  1916^ 
Appeal  from  Tatrant  Coanty  Court;  J.  E. 
Mercer,  Special  Judge.  J.  J.  Aycoz  waa  con- 
victed of  disturbing,  reli^^ons  worship,  and  he 
appeals.  Affirmed.  C.  C.  McDonald,  Aast 
Att7.  Gen.,  for  the  SUte. 

PRENDEROAST.  P.  3.  In  this  appeal  from 
a  conviction  for  disturbing  religious  worship, 
there  is  no  statement  of  facts  nor  bills  of  ex- 
ceptions in  the  record,  and  nothing  that  can  be 
reviewed  in  their  absence.  Tl>e  judgment  la  af- 
firmed. 


BURAOE  ▼.  STATBi  (No.  4259.)  (Court 
of  Criminal  Appeals  of  Texas.  Nov.  1,  1916.) 
Appeal  from  Oriminal  District  Court,  Dallas 
County;  W.  L.  Crawford,  Jr.,  Judge.  Charlie 
Burage  waa  convicted  of  aggravated  assault, 
and  appeals.  Affirmed.  C.  C  McDonald,  Asst. 
Atty.  Qea.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
aggravated  assault,  bis  punishment  being  as- 
sessed at  two  years'  confinonent  in  the  oounty 
jail.  He  record  is  sent  up  without  a  state- 
ment of  facts  or  bill  of  exceptions.  There  ia 
nothing  mentioned  in  the  motion  for  a  new  trial 
that  can  be  considered  In  the  absence  of  the 
evidence.    The  Judgment  is  affirmed. 


CHAVEZ  V.  STATE.  (No.  4239.)  (Conrt  of 
Criminal  Appeals  of  Texas.  Oct  25,  1916.) 
Appeal  from  District  Court,  El  Paso  Connty; 
IHin  M.  Jackson,  Jndge.  Baltazar  Chaves  waa 
convicted  of  robbery,  and  he  appeals.  Affirmed. 
C.  C.  McDonald,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  J.  Appellant  waa  convicted  of 
robbery,  his  punishment  being  assessed  at  five 
years'  confinement  in  the  penitentiary.  The 
record  Is  before  us  without  a  statement  of 
facts  or  bill  of  exceptions.  There  being  no  er- 
rors presented  that  can  be  revised  in  the  al>- 
sence  of  a  statement  of  facts  and  bills  of  ex- 
ception, the  judgment  will  be  affirmed. 


DAVIDSON  T.  STATE.  jQio.  4292.) 
((3ourt  of  (Mminal  Appeals  of  Texas.  Nov. 
29,  1916.)  Appeal  from  District  Court,  Gray- 
son Oounty;  M.  H.  Gamett,  Judge.  Bill  Da- 
vidson waa  convicted  of  burglary,  and  he  ap- 
peals. Affirmed.  C.  C.  McDonald,  Asst  Atty. 
Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  This  Is  an  appeal 
from  a  conviction  for  burglary.  There  Is  no 
statement  of  facts,  and  no  bills,  and  nothing  to 
review.     The  judgment  ia  affirmed. 

HARPER,  J.,  absent 


JONES  v.  STATEL  (No.  4236.)  (Conrt  of 
Criminal  Appeals  of  Texas.  Nov.  1,  1916.) 
Appeal  from  Criminal  District  Court  Dallas 
County ;  R.  B.  Seay,  Judge.  Hugh  Jones  waa 
convicted,  and  appeals.  Affirmed.  C.  O.  Mc- 
Donald, Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  waa  convicted  of  an 
aggravated  assault,  and  his  ponishment  as- 
sessed at  two  years'  confinement  in  the  county 
jail.  As  the  record  before  us  contains  no  state- 
ment of  the  evidence  heard  on  the  trial,  and  no 
bill  of  exceptions  to  any  proceedings  bad  on 
the  trial,  no  question  is  presented  for  review. 
The  Judgment  is  affirmed. 


liAVOW  ▼.  STATE.  (No.  4278.)  (Court  of 
Criminal  Appeals  of  Texas.  Nov.  1,  1916.) 
Appeal  from  Tarrant  County  Court;  ietme  M. 
Brown,  Judge.  Sam  Lavow  was  convicted  of 
aggravated  assault  and  be  appeals.    Judgment 


affirmed.     C  0.  McDonaU,  Asst  Atty.  Gen.. 
for  the  State. 

PRENDERGAST,  P.  J.  In  this  appeal  from 
a  conviction  for  aggravated  assault,  there  is 
no  statement  of  facts  nor  bills  of  exceptions  ia 
the  record,  and  nothing  that  can  be  reviewed  in 
their  absence.    The  judgment  is  affirmed. 

Ex  parte  MARSHAUU  (No.  4277.)  (Conrt 
of  Oiminal  Appeals  of  Texas.  Nov.  8,  1916.) 
Appeal  from  Criminal  District  Court  Dallas 
(bounty;  W.  L.  Crawford,  Jr.,  Jndge.  Enimett 
Marshall  was  legally  charced  with  murder,  and 
on  an«st  sued  out  a  writ  of  habeas  corpus. 
From  a  judgment  remanding  him  to  the  custody 
of  the  sheriff,  denying  ball,  he  appeals.  Af- 
firmed. C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPBSB,  J.  Appellant  was  legally  charged 
with  the  murder  of  John  McGinnesa.  When 
arrested,  he  sued  out  a  writ  of  habeas  corpus 
before  Hon.  W.  Il  Crawford,  Jr.,  Judge  of  the 
criminal  district  court  of  Dallas  county.  Upon 
the  hearing,  Jndge  Crawford  remanded  relator 
to  the  custody  of  the  sheriff,  denying  baiL 
From  an  inspection  of  the  record  before  as  we 
cannot  say  be  erred.    Ibe  Judgment  is  affirmed. 

MOOTS  ▼.  STATBi  (No.  4263.)  (Court  of 
CMminal  Appeals  of  Texas.  Nov.  1,  1916.) 
Appeal  from  Grayson  Coanty  Court;  Dayton 
B.  Steed,  Judge.  C.  S.  Moots  was  convicted,, 
and  appals.  Affirmed.  CL  C  McDonald,  Asst 
Atty.  (Jen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
using  abusive  language;  his  punishment  beinr 
assessed  at  a  fine  of  $5.  The  record  is  before 
OS  without  a  statement  of  facts  or  bill  of  ex- 
ceptions. There  is  nothing  presented  that  can 
be  considered  in  the  absence  of  the  evidence. 
The  Judgment  is  affirmed. 


PICICETT  v..  STATE.  (No.  4293.)  (Court 
of  Criminal  Appeals  of  Texas.  Nov.  29,  1916.) 
Appeal  from  District  Ciourt,  Grayson  C<mnty; 
M.  H.  Gamett  Jndge.  Homer  Pickett  was 
convicted  of  burglary,  and  he  appeals.  Judg- 
ment affirmed.  C.  C.  McDonald,  Asst  Atty. 
Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  'Bun  is  an  appeal 
from  a  conviction  for  burglary,  with  the  lowest 
penalty  assessed,  and  without  a  statement  of 
facts  or  bill  of  exceptions.  There  is  nothing, 
to  review.     The  Judgment  ia  affirmed. 

HARPER,  J.,  absent 


Ex  parte  SMITH.  (No.  419T.)  (Court  of 
Criminal  Appeals  of  Texas.  Nov.  8,  1916.) 
Original  application  by  Alfred  Smith  for  a 
writ  of  habeas  corpus.  Relator  ordered  releas- 
ed on  bail.  C.  O.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

IIARPUR,  J.  In  this  case  an  application  for- 
writ  of  habeas  corpus  was  granted  on  August 
4th,  and  the  cause  set  for  hearing  on  August 
14tn;  applicant  being  granted  bail  in  the  warn. 
of  $10,000  pending  the  hearing.  On  August 
14th,  by  request  of  the  state  and  relator,  the 
case  was  postponed  until  October  4th,  being  in 
term  time.  On  that  day  the  cause  was  sub- 
mitted, no  additional  testimony  b^ng  heard. 
From  an  Inspection  of  the  record,  and  the  evi- 
dence on  file,  we  are  of  the  opinion  that  bail 
should  be  granted.  It  is  therefore  ordered  that 
bail  be  granted  relator  in  the  sum  heretofore - 
fixed,  to  wit,  $10,000,  and  upon  his  giving  bond. 
in  tnat  sum,  conditioned  as  required  by  law, 
he  will  be  released  by  the  sheriff.    Bail  granted. 


THOMAS  V.  STATE.     (No.  4258.)     (Court 
of  CriiAinal  Appeals  of  Texas.    Nov.  1,  1816.)> 
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Appeal  from  Criminal  IMitrict  Court,  Dallaa 
County ;  Robt.  B.  Seay,  Judge.  Will  Thomag 
was  convicted  of  aggravated  aaaault,  and  ap- 
peals. Affirmed.  OTO.  McDonald,  Aaat.  Atty. 
Gen.,  for  the  State. 

PBE2MDERGAST,  P.  J.  In  this  appeal 
from  a  conviction  for  aggravated  assault,  there 
is  no  statement  of  facts  nor  bills  of  exceptions 
in  the  record,  and  nothing  that  can  be  review- 
ed in  their  absence.    The  judgment  is  affirmed. 


WHITE  V.  STATE.  (No.  4266.)  (Court  of 
Criminal  Appeals  of  Texas.  Nov.  1,  191&) 
Appeal  from  District  Court,  Ellis  County;  F. 
L.  Hawkins,  Judge.  G.  W.  White  waa  conviot- 
ed  of  pursuing  the  occupation  of  selling  intozi- 
eating  liquor  in  prohibition  territory,  and  he  up- 
peals.  Affirmed.  C.  C.  McDonald,  Asst  Atty. 
Gen.,  for  the  State. 

HARPER,  J.  Appellant  waa  convicted  of 
the  offense  of  pursuing  the  occupation  of  sell- 
ing intoxicating  liquor  in  prohibition  territory. 
The  only  question  presented  is  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict. 
This  contention  cannot  be  sustained,  and  the 
judgment  is  affirmed. 


WTCKOFF  ▼.  STATE.  (No.  4207.)  (Court 
of  Criminal  Appeals  of  Texas.  Nov.  1,  1916.) 
Appeal  from  District  Court,  San  Saba  County; 
NT  T.  Stubbs,  Judge.  Paul  Wyclioff  waa  con- 
victed of  manslaughter,  and  appeals.  Affirmed. 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted  of 
manslaughter;  his  punishment  being  assessed 
at  three  years'  confinement  in  the  penitentiary. 
The  record  is  before  us  without  a  statement 
of  &cts  or  bills  of  exception.  There  is  nothing 
presented  that  can  be  considered  in  the  at^ 
sence  of  the  evidence,  and  the  judgment,  there- 
fot«,  will  be  affirmed. 


FREEMAN  v.  WILSON.  (No.  4806.) 
(Court  of  Civil  Appeals  of  Texas.  San  Anto- 
nio. Nov.  X,  1916.  R^earlng  denied  Nov.  20, 
1916.)  Appeal  from  District  Court,  Bexar 
Couniy :  Eoward  Dwyer,  Judge.  Action  by  O. 
W.  Wilson  against  T.  J.  Freeman,  receiver. 
From  an  adverse  judgment,  defendant  appealed. 
Affirmed  on  c(xidition.  John  M.  King,  of 
Houston,  and  Hicks  &  Hicks,  F.  C.  Davis,  F. 
H.  Booth  and  J.  L.  Camp,  Jr.,  all  of  San 
Antonio,  for  appellant.  J.  D.  Childs,  of  San 
Antonio,  W.  C.  Campbell,  of  Palestine,  and 
Jas.-W.  Brown,  of  San  Antonio,  for  appellee. 

MOURSUND,  J.  The  judgment  of  the  trial 
conrt  in  this  cause  was  reversed  by  this  court, 
and  the  cause  remanded  for  a  new  trlaL  For 
opinion,  see  149  S.  W.  413.  Appellee's  appli- 
cation to  the  Supreme  Court  for  writ  of  error 
was  granted,  and  the  judgment  entered  by  tliis 
court  was  reversed  and  tne  cause  remanded  to 
this  court  for  further  proceedings  in  accordance 
with  ths  opinion  of  the  Supreme  Court.  For 
oiiinion,  see  Wilson  v.  Freeman,  185  S.  W. 
983.  It  was  held  that  this  court  should  indi- 
cate  tbs  amount  of  excess   contained   in   the 


judgment  and  give  appellee  an  opportunity  to 

file  a  remittitur.  Coinplying  with  the  judg- 
ment of  the  Supreme  Court,  we  have  arrived 
at  the  conclusion  that  a  remittitur  of  ^(XX) 
should  be  required  of  appellee.  The  judgment 
of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  unless  the 
appellee  within  10  days  from  date  hereof  shall 
remit  of  the  amount  of  the  judgment  the  sum 
of  $8,000,  in  which  event  the  judgment  of  said 
court  will  be  reformed,  and  affirmed  for  the 
sum  of  $12,386.05. 


RUMLET  PRODUCTS  CO.  r.  MOSS.  (No. 
5680.)  (Court  of  Civil  Appeals  of  Texas.  Aus- 
tin. Oct  18,  1916.)  Appeal  from  District 
Court  Hamilton  County ;  jC  H.  Arnold,  Judge. 
Suit  by  T.  H.  Moss  against  the  Rumley  Prod- 
ucts Company.  From  a  judgment  tor  plaintiff, 
defendant  appeals.  Judgment  affirmed.  Bur- 
gess, Burgess,  CThrestman  &  Brundidge,  of  Dal- 
las, Eidson  &  Ejidson,  of  Hamilton,  and  Sadler 
&  Cobb,  of  Gatesville,  for  appellant.  Langford 
&  (Tbesley,  of  Hamilton,  for  appellee. 

RICE,  J.  Appellee  brought  this  suit  against 
appellant  to  recover  damages  for  the  value  of 
a  crop  of  peas,  alleged  to  nave  been'  sustained 
on  account  of  appellant's  shipi^ng  him  a  thresh- 
er without  tJie  necessary  attachments  thereto, 
purchased  by  him  from  appellant  for  threshing 
and  preparing  the  peas  for  market;  alleging 
that  the  object  of  said  purchase  was  made 
known  at  the  time  thereof  to  appellant  claim- 
ing that  it  fraudulently  represented  that  the 
thresher  could  b«  successfally  operated  for 
threshing  peas,  which  representations  proved 
to  be  untrue,  whereby  he  sustained  the  loss 
alleged.  The  case  was  before  us  on  a  former 
appeal  (see  176  S.  W.  1084  et  seq.),  to  which 
reference  Is  made  for  a  full  statement  of  the 
pleadings  and  evidence,  and  was  reversed  on 
the  sole  ground  that  appellee  failed  to  show  the 
proper  measure  of  damages,  in  that  there  was 
no  pleading  and  proof  as  to  the  cost  of  prepar- 
ing and  transporting  the  crop  to  market ;  all 
other  contentions  being  resolved  in  favor  of  ap- 
pellee. As  per  agreement  of  counsel  on  the 
second  trial,  the  case  was  submitted  on  the 
same  pleadings  and  evidence  as  formerly,  ex- 
cept as  to  the  measure  of  damages,  upon  which 
issue  the  pleading  was  amended,  and  additional 
proof  offered  to  supply  the  deficiency  in  this 
respect  A  trial  before  the  court  without  a 
jury  resulted  in  a  judgment  in  favor  of  appel- 
lee, from  which  this  appeal  Is  taken.  It  was 
further  agreed  that  the  case  should  be  submit- 
ted on  the  old  briefs,  so  that  for  all  purposes, 
this  record  presents  the  identical  questions  ad- 
judicated by  this  court  on  the  former  appeal, 
in  which  we  held  against  appellant  on  all  the 
issues  there  raised,  ezc^t  the  one  of  the  mea- 
sure of  damages,  as  above  indicated,  which  er- 
ror we  hold  has  been  cured  by  the  proof  on 
this  appeal.  We  therefore  refer  tOyand  adopt 
the  original  opinion  of  the  court  in  that  case 
as  the  opinion  in  this,  and  affirm  the  judgment 
of  the  trial  court  but  decline  to  award  10 
per  cent  damages  for  delay,  as  requested  by 
appellee.  The  judgment  of  the  court  below  is 
in  all  tilings  affirmed.    Affirmed. 
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ABANDONMENT. 

See  Homestead,  #=>140,  146;    Hosband  and 
Wife,  «S=>273-B14. 

ABATEMENT. 

See  Nuiaance,  ^=>20. 

ABATEMENT  AND  REVIVAL 

See  GorporationB,  €=>617. 

m.   DEFECTS    Ain>    OBJECTIONS    AS 
TO  PARTIES  Ain>  PROCEEDINGS. 

^=>40  (Tex.Civ.App.)  A  petition  which  Btates 
two  separate  caugea  of  action  which  were  mia- 
joined  may  be  corrected  by  plea  in  abatement, 
subject  to  the  discretion  of  the  conrt— Interna- 
tional &  G.  N.  Ry.  Ca  v.  Beed,  189  S.  W.  997. 

ABDUCTION. 

See  Kidnapping;  Seduction. 

ABSENCE. 

See  Continuance,  ®=>10,  20;  Criminal  Law,  4=s> 
594. 

ABSTRACTS. 

See  Appeal  and  Error,  ^=>581,  585. 

ABSTRACTS  OF  TITLE. 

See  Vendor  and  Pnrchaser,  «=>140. 

ABUSIVE  LANGUAGE. 

See  Criminal  Law,  «=»724. 

ABUTTING  OWNERS. 

See  Municipal  Corporationa,  «»806. 

ACCEPTANCE. 

See  Contracts,  «=943,  304;  Deeds,  ^=>M,  208; 
Estoppel,  «cs>92;  Sales,  «=3l77. 

ACCIDENT  INSITRANCE. 

See  Insurance,  9=3452,  465. 

ACCIDENTS. 

See  Negligence,  9a>10. 

ACCOMPLICES. 

See  Criminal  Law,  «b>5»-80,  424*  428.  611. 

780. 

ACCORD  AMD  SATISFACTION. 

See  Compromise  and  Settlement;    Payment. 


ACCOUNT. 

See  Ac!M>unt  Stated;  Executors  and  Adminis- 
trators, «=s»473,  474;  Partnership,  <S=»315- 
846;    Pleading,  «=s>ie9;    Trusts,  <8=3>305. 

ACCOUNT,  ACTION  ON. 

See  Interest,  9=>18. 

ACCOUNT  STATED. 

(ft=s>l  (Ark.)  An  "account  stated"  presupposes 
an  absolute  acknowledgment  or  admission  of  a 
certain  sum  due,  or  a  full  adjustment  of  ac- 
counts between  the  parties,  the  striking  of  a 
balance,  or  an  express  or  implied  assent  to  the 
correctness  of  the  balance.— Citizens'  Bank  & 
Trust  Co.  V.  Hinkle,  189  S.  W.  679. 
®=»6(3)  (Ark.)  Where  depositor,  discovering 
misappropriations  by  bank  cashier,  requested 
a  complete  account  in  February,  1915,  and 
claimed  it  was  incorrect,  lapse  of  time  until 
September  25,  1915,  was  not  such  as  to  make 
the  statement  an  account  stated. — Citizens' 
Bank  A  Trust  Co.  v.  Hinkle,  189  S.  W.  679. 

A  depositor's  passbook,  when  balanced  and 
returned,  may  become  an  account  stated  bind- 
ing upon  both  the  bank  and  the  depositor.— Id. 

ACKNOWLEDGMENT. 

See  Vendor  and  Purchaser,  ®=>231. 

I.  NATITRE  AND  NECESSITY. 

9=*i  (Ky.)  Instrument  lacking  a  certificate  of 
acknowledgment  duly  signed  and  delivered,  was 
good  as  to  the  grantees  and  those  holding  under 
them.— Ferrell  v.  ChUdress,  189  S.  W.  1149. 

Purported  conveyance  lacking  certificate  of 
acknowledgment  could  be  given  effect  as  bond 
for  title,  and,  if  in  other  respects  valid,  divested 
grantors  of  all  equitable  title. — Id. 

ACQUIESCENCE. 

See  Estoppel,  <8=»92,  94. 

ACTION. 

See  Abatement  and  Bevival,  9=»40;  Dismissal 
and  Nonsuit,  <S=358;  Pleading,  «=3228; 
Kial,  «=>11. 

IQ.   JOINDER,   SPI.ITTIltO.   CONSOU- 
DATION,  AND  SBinBRANCE. 

«sa45(l)  (Tez.Civ.App.)  To  avoid  mnltiplieity 
of  suits,  different  causes  of  action  may,  as  a 
rule,  be  idned  in  one  suit. — Rowland  v.  Klop- 
per,  189  S.  W.  1033. 

®=s>50(5)  (Mo.App.)  Count  of  petition  in  bro- 
ker's action  for  commission,  etc.,  held  demurra- 
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ble  for  misjoinder  of  cause  of  action  against  de- 
fendant Tender,  and  another  cause  of  action, 
separate  and  distinct,  as  against  defendant  pur- 
chaaer.— Watts  v.  Meyer,  189  S.  W.  29. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See   Ezecators   and   Administrator!. 

ADMISSIONS. 

See   Continuance,   «=»33;    Evidence,  *=»208- 
263;   Pleading,  «=>127,  214,  877. 

ADOPTION. 

See  Taxation,  «=3875. 

«=>2I  (Tex.Cav.App.)  The  law  of  adoption 
(Rev.  St  1911,  art.  2)  applies  only  to  heirship 
and  the  right  to  maintenance  and  support,  giv- 
ing full  rights  of  inheritance,  and  brings  him 
within  general  laws  of  descent  and  distribution. 
—State  V.  Xturria,  189  S.  W.  291. 


See  Food. 


ADULTERATION. 


ADVANCEMENTS. 

See  Descent  and  Distribution,  ^=3117. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Champerty  and  Maintenance,  «=»7;  Eject- 
ment, «=»24;  Evidence,  «=>273,  313;  Limi- 
tation of  Actions;  Remainders,  ®=>17;  Ven- 
dor and  Purchaser,  ®»130. 

I.   NATURE  Aim   REQUISITES. 

(A)  Aeunlsltlon  of  Rlvbts  b^  Preaorlptlon 
In   General. 

^s>7(2)  (Ky.)  The  patentee  cannot  under  his 
patent  derive  title  to  land  that  has  been  in  the 
adverse  possession  of  another  person  for  more 
than  15  years  before  the  issuance  of  the  pat- 
ent if  the  adverse  holding  was  of  such  nature 
and  continued  for  such  length  of  time  as  would 
defeat  the  right  of  an  individual  in  the  con- 
structive possession  of  the  patented  land  to  re- 
cover it  from  the  adverse  holder. — McCoy  T. 
Thompson,  189  S.  W.  1139. 


(B)   Actual  Poaseaslon. 

€=3 1 4  (Ky.)  To  be  in  adverse  possession  of  land 
covered  by  a  senior  patent,  the  junior  patentee 
must  enter  within  the  interference  and  take 
actual  possession  of  some  part  of  the  interfer- 
ence and  claim  to  a  well-defined,  plainly  mark- 
ed boundary.— Cumberland  Coal  Co.  v.  Croley, 
189  S.  W.  198. 

€=3(4  (Ky.)  Grantees  of  636  acres  from  pat- 
entee's successor,  who  had  title  to  only  4(X) 
acres  and  actual  possession  only  of  a  house  and 
small  clearing  one-half  mile  within  the  400- 
acre  tract,  could  not,  by  claim  of  adverse  pos- 
session, defeat  title  of  grantees  of  patentee  of 
lands,  including  the  236-acre  excess^who  had 
constructive  possession.— Brewer  v.  War  Fork 
Land  Co.,  189  S.  W.  717. 

€=»I4  (Ky.)  Under  Ky.  St  i  491,  as  to  deeds 
of  conveyance  vesting  constructive  possession, 
constructive  possession  is  in  the  title  holder  of 
lands  and  he  can  be  ousted  from  it  only  by 
actual  possession  taken  by  another.— Travia  v. 
Bruce.  189  S.  W.  989. 

4t=9l6(2)  (Ky.)  Merely  marking  a  boundarv 
and  claiming  to  it  is  not  enough  upon  which 
Co  rest  adverse  possession  as  against  subsequent 
actual  possession  under  a  patent. — McCoy  T. 
Thompson,  189  S.  W.  1139. 


(F)   Hostile  Character  of  Foaseaaloa. 

$=>62(3)  (Ark.)  He  possession  by  widow  allot- 
ted dower  in  land,  and  by  her  grantee,  was  not 
adverse  to  reversioners  until  death  of  widow 
life  tenant— Neeley  v.  Blartin,  189  S.  W.  182. 
9=963(2)  (Ky.)  That  person  continued  to  oc- 
cupy, with  brother  and  son,  certain  land  after 
signing  conveyance  whereby  she  divested  her- 
self in  their  favor  of  all  equitable  interest, 
could  not  be  treated  as  a  hostile  holding  by 
her  against  them^— Ferrell  v.  Childress,  1^  S. 
W.  1149. 

<3=>63(4)  (Ky.)  Under  Ky.  St  {  491,  as  to  deeds 
of  conveyance  vesting  constructive  possession, 
the  fact  that  land  granted  was  inclosed  under 
a  common  fence  along  with  the  lands  of  ven- 
dor, and  after  his  death  with  the  same  lands 
when  they  passed  to  his  devisee  and  her  heirs. 
would  not  constitute  adverse  possession  of  the 
vendor  or  bis  privies^— Travis  v.  Brace,  189  S. 
W.  939. 

®=>66(2)  (Mo.)  One  inclosing  land  with  intent 
to  claim  within  inclosure,  though  it  includes 
more  than  that  called  for  by  his  deed,  was  hold- 
ing adversely ;  but  if  he  intended  to  claim  only 
to  true  line,  wherever  it  might  be,  his  posses- 
sion would  not  be  adverse. — Vogt  v.  Bergmann. 
189  S.  W.  1166. 

C=>68  (Mo.)  Agreement  between  owners  of  ad- 
jacent quarter  sections,  or  their  predecessors  in 
title,  relative  to  establishment  of  boundary  line, 
was  not  essential  to  operation  of  statute  of  limi- 
tations in  favor  of  defendant  or  his  predecessor, 
occupying  a  disputed  strip.- Nichols  v.  Tallman, 
189  S.  W.  1184. 

€=»85(1)  (Ky.)  A  vendor,  remaining  in  posses- 
sion after  bis  conveyance,  is  presumed  to  bold 
under,  and  not  against,  his  vendee. — Travis  v. 
Bruce,  189  S.  W.  939. 

®=985(1)  (Mo.)  In  ejectment  between  owners  of 
adjacent  quarter  sections,  if  plaintiff  relied  on 
claim  that  defendant  or  his  predecessor  keU 
possession  of  the  disputed  ground  for  ten  years 
subject  to  a  future  ascertainment  of  the  true 
boundary  line,  he  had  the  burden  to  prove  it- 
Nichols  V.  Tallman,  189  S.  W.  1184. 
«=385(3)  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  5681,  defining  "adverse  possession,"  in  an 
action  to  recover  land,  plaintiS's  testimony  that 
be  went  on  land  intending  to  pay  rent  for  it  to 
any  one  who  proved  himself  to  be  real  owner 
held  to  support  a  finding  that  his  possession  was 
not  adverse.— Nerio  v.  Christen,  189  S.  W.  103S. 

n.   OPERATION  Aim  EFFECT. 

(A)  Bztemt  of  Possession. 

9=»IOO(4)'(Ky.)  A  person  who  resides  on  land 
to  whicii  he  has  good  title  cannot  bold  by  ad- 
verse possession  adjoining  land  to  which  he  has 
no  title  without  mudng  an  actual  entry  on  such 
land  and  remaining  in  possession  of  it  for  such 
length  of  time  as  would  give  him  the  right  of 
adverse  possession. — McCoy  ▼.  Thompson,  189 
S.  W.  1139.  >y 

€=>IOI  (Ky.)  Two  tracts  having  a  common 
corner,  making  it  possible  to  step  from  one  to 
the  other  without  crossing  any  other  tract,  are 
"contiguous,"  within  the  rule  that  adverse  ihis- 
session  of  one  of  several  tracts  contiguous  to 
each  oth^r,  conveyed  by  a  deed,  though  sep- 
arately described,  extends  to  all. — ^Parsons  v. 
Dils,  189   S.  W.  1158. 

irt.  PXSADINO,  EVTOENOE,  TRZAX. 

AND   REVIEW. 

®=>I12  (Ark.)  The  burden  of  proof  of  adverse 
possession  rests  on  one  asserting  it. — Jones  v. 
Temple,   189  S.  W.  847. 

iS=>ll2  (Mo.)  Where  it  appeared  that  defend- 
ant had  been  in  open,  notorious,  and  exclusiv* 
possession  of  parcel  for  -about  .20  years,  the 
burden  was  on  plaintiff  to  show  that  defend- 
ant's holding  was  subject  to  future  ascertain- 
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ment  of  correct  line. — ^Vofft  y.  Bercmann,  188 
S.  W.  1166. 

«s>ll2  Qio.)  In  ejectment,  burden  was  on  de- 
fendant to  establish  his  plea  of  statnte  of  lim- 
itations.—Nichols  V.  Taliman,  189  S.  W.  1184. 
€=5»l  15(5)  (Tex.Civ.App.)  Where  title  to  land  is 
claimed  by  adverse  possession,  nature  of  pos- 
sessor's claim  as  an  adverse  holder  is  a  ques- 
tion of  fact— Nerio  v.  Christoi,  188  S.  W. 
1038. 

ADVICE  OF  COUNSEL 

See  Malidous  Prosecution.  ^=321. 

AFFIDAVITS. 

See  Appeal  and  Error.  ®=a387:  Criminal  liSW, 
«=>134,  260,  603,  958,  970.  1044;  Injunction. 
<8=»145. 

®=>5  (Tex.Civ.App.)  Under  Rev.  St  1911,  art. 
10,  in  a  suit  for  injunction,  affidavit  of  presi- 
dent of  plaintiff  bank  in  support  of  petition 
held  not  void  because  made  before  a  notary 
public  who  was  cashier  of  bank. — Schaefer  v. 
First  Nat  Bank,  Bay  City,  189  S.  W.  666. 

AGE. 

See  Wills,  ^s*47. 

AGENCY. 

See  Principal  and  Agent 

AGRICULTURE. 

See  Crops. 

<S=»II  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  5644,  prescribing  who 
are  entitled  to  liens,  party  who  threshed  wheat 
with  bis  machine  for  agreed  consideration  un- 
der contract  had  no  lien  on  grain. — Farmers* 
Elevator  Co.  v.  Advance  Thresher  Co.,  189  S. 
W.  1018. 

AIDER  BY  VERDICT. 

See  Pleading,  <8=s>4S3. 

ALIENATION. 

See  Perpetuities. 

ALIMONY. 

See   Bankruptcy,   ^s»421;    Divorce.   ♦=»201- 

ALLOWANCE. 

See  Executors  and  Administrators,  ^=>178, 194. 

ALTERATION  OF  INSTRUMENTS. 

See  Beformation  of  Instruments. 

AMBIGUITIES. 

See  Wills,  «s»48S,  489. 

AMENDMENT. 

See  Appeal  and  Error.  <&=>C81,  1041,  1201; 
Criminal  Law,  ®=s8O0;  Insurance,  ®=»643; 
Judgment,  <S=»297-311;  New  Trial,  <S=>152; 
Pleading,  <8=>236.  254.  356,  417;  Statutes, 
<g=»137,  188;    Trial,  «=>3e2. 

AMOUNT.  IN  CONTROVERSY. 

See  Appeal  and  Error,  4=»65;  Courts,  Q=3l21- 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANCIENT  DOCUMENTS. 

See  Evidence,  «=»872. 


ANIMALS. 

See  Carriers,  «=>204-230;  Game. 
<8=»33  (Mo.App.)  Under  Rev.  St  1909,  {  4868, 
as  amended  by  Laws  1918,  p.  222,  requiring 
burning  of  carcasses  of  swine  dying  of  disease, 
defendant  who  violated  the  statute  and  infect- 
ed his  neighbors'  hogs,  was  liable  to  them,  ir- 
respective of  his  negligenee.— Ridge  v.  Hines, 
189  S.  W.  606. 

Under  Laws  1913,  p.  223,  prohibiting  driv- 
^ing  of  diseased  swine  on  or  along  public  high- 
way, defendant,  who  violated  statute  and  in- 
fected his  neighbors'  hogs,  was  liable  for  dam- 
ages, irrespective  of  negligence. — Id. 

In  action  for  infecting  plaintiffs'  hogs  by  de- 
fendant's failure  to  bum  carcasses  of  diseased 
bogs,  and  by  driving  diseased  hogs  on  public 
highway,  botii  in  violation  of  statute,  averment 
of  negligence  in  petition  should  be  ignored  in 
instructions,   as  mere   surplusage. — Id. 

In  action  for  damages  through  defendant's 
having  negligently  allowed  diseased  hogs  to 
stray  to  plaintiffs'  premises,  or  having  negli- 
gently carried  disease  himself,  infecting  plain- 
tiffs' hogs,  instructions  properly  required  jury 
to  predicate  verdict  for  plaintiffs  only  on  find- 
ing defendant  had  been  negligent — ^Id. 
4=950(1)  (Mo.App.)  County  unit  provisions  of 
Rev.  St  1909,  i|  772,  779,  as  to  adoption  of 
stock  law,  held  not  repealed  by  sections  784 
and  787  as  to  adoption  by  townships. — State  ex 
rel.  Sturgeon  v.  Bishop,  189  S.  W.  693. 
<3s»50(2)  (Mo.App.)  Under  Rev.  St  1900,  » 
772,  779,  784,  787,  as  to  county  and  township 
elections  on  the  question  of  allowing  animals  to 
run  at  large,  voters  in  townships  which  have 
already  adopted  the  law  under  section  787  are 
eligible  to  vote  in  a  county  election  on  the 
same  question. — State  ex  reL  Sturgeon  v.  Bish- 
op, 189  S.  W.  693. 

ANSWER. 

Se«  Pleading,  «s»87-149. 

APPEAL  AND  ERROR. 

See  Certiorari;  Costs,  <8=9231-264;  Courts, 
«=9l85;    Criminal  Law,  <8=»1036-1186. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.   NATITRE  AND  FORM  OF  REBCEDT. 

iS=>3  (Tenn.)  Under  Shannon's  Code,  §g  4851, 
4852,  the  word  "appellant"  held  to  include  one 
applying  for  a  writ  of  error. — Chickamauea 
Quarry  &  Construction  Co.  v.  Pundt,  189  S. 
W.  686. 

m.  DECISIONS  REVIEWABU!. 
(0>  Amoant  or  Value  Ib  Controversy. 

4=»65  (Tex.Civ.App.)  On  petition  in  action  for 
damages  in  the  amount  of  $1(X),  costs  of  suit, 
and  general  relief,  without  asking  for  interest, 
the  amount  in  controversy  did  not  exceed  $100, 
and  judgment  of  county  court  on  appeal  from 
justice  court  was  final,  and  not  appealable. — 
Wells  Fargo  &  Co.  Express  v.  Crittenden,  189 
S.  W.  296. 

(D)    FInalttr   of   Determtmatton. 

^966  (Tex.Civ.App.)  With  certain  statutory 
exceptions,  no  appeal  can  be  prosecuted  until  a 
final  judgment,  disposing  of  aU  the  issues,  has 
been  rendered.— Wooton  v.  Jones,  189  S.  W. 
350. 

®s»7l(S)  (Tex.Civ.App.)  Jiidgment,  in  suit  to 
enjoin  sale  on  foreclosure,  which  did  not  at- 
tempt to  dispose  of  plaintiffs'  plea  seeking  to  re- 
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cover  penalties  against  morteagee  for  usury, 
held  not  final— Wooton  v.  Jones,  189  S.  W.  350. 
Under  Bev.  St.  1911,  arts.  4644-4646,  order 
held  not  final  so  as  to  autborize  appeal  by  mort- 
gagors from  order  in  foreclosure  suit  vacating 
temporary  injunction  and  sustaining  demurrer 
of  plaintifEs  to  defendant's  petition  for  injunc- 
tion, where  the  defendant's  plea  of  usury  was 
not  disposed  of.— Id. 

^=»79(1)  (Tex.Civ.App.)  In  an  action  against 
the  owner  by  sureties  on  contractors'  bonds,  who 
also  sought  recovery  against  the  architect,  a^ 
judgment  which  did  not  dispose  of  that  conten- 
tion, nor  of  the  contractors'  claim  against  the 
architect,  is  not  final,  and  no  appeal  therefrom 
win  lie.— Rouser  y.  Hogue,  189  S.  W.  349. 
^=»79(2)  (Mo.App.)  Judgment  on  plaintiff's 
motion  Toluntarlly  dismissing  as  to  one  de- 
fendant, who  had  filed  a  counterclaim,  finally 
disposed  of  action  as  to  such  defendant,  who 
made  no  objection  theretoi  so  that  appeal  from 
judgment  in  favor  of  other  defendant  was  not 
premature.— Watts  v.  Meyer,  189  S.  W.  29. 
$;380(1)  (Tex.Civ.App.)  An  order  of  court  sus- 
taining a  joint  plea  in  abatement  for  misjoin- 
der of  causes  of  action  as  to  one  defendant, 
and  overruling  it  as  to  other  defendant,  not 
being  a  final  judgment  disposing  of  the  con- 
troversy, is  not  appealable.— Pliillipa  v.  Fair- 
doth,  189  S.  W.  747, 

(IC)  Rainre,  Scope,  and  VM^ct  of  Deeialon. 

<S=»I0((1)  fTei.Civ.App.)  A  judgment  for  cer- 
tain plaintiffs  for  specific  amounts,  declaring  al- 
leged liens  void,  and  by  agreement  of  parties  ap- 
pointing a  receiver  to  take  possession  of  and 
keep  defendants'  property,  subject  to  order  of 
court,  until  sold  under  execution  or  by  receiver, 
held,  a  final  and  appealable  judgment,  deter- 
mining all  rights  of  parties.- Beene  v.  Nation- 
al Uquor  Co.,  189  S.  W.  86. 
<&=3 1 1 3(3)  (Ky.)  From  denial  of  motion  to  set 
aside  a  void  default  judgment  under  Ky.  St.  { 
4076d,  as  to  forfeiture  of  delinquent  lands,  an 
appeal  lies,  as  to  which  the  regulations  of  time 
and  manner  in  which  appeals  from  erroneous 
judgments  under  such  statute  may  be  taken, 
do  not  apply. — Bement  v.  Commonwealth,  189 
S.   W.   466. 

4=»II9  (Ky.)  An  appeal  does  not  lie  from  a 
judgment  for  coats  only^-Calver  t.  Luti,  189 
S.  W.  240. 

(F)    Mode  of  Rendition,  Forni,  and  Bntry 
of  Judinnent  or  Order. 

€=>I3I  (Tex.Civ.App.)  Except  where  so  made 
by  statute,  an  order  made  in  vacation  by^a  dis- 
trict judge  is  not  appealable.— Barker  v,  Wilson, 
189  S.  W.  748. 

IV.  RIGHT  OF   REVIEW. 
(A)  Fernona  Bntltled. 

4s>l5l(2)  (Tenn.)  Plaintiff  held  aggrieved  by 
an  order  setting  aside  a  verdict  in  his  favor, 
though  on  second  trial  he  obtained  a  larger 
verdict,  U  there  was  reversible  error  in  the  sec- 
ond trial.— Chickamauga  Quarry  &  Construction 
Co.  v.  Pundt.  189  S.  W.  686. 
«=s>l5l(6)  (Tex.Civ.App.)  Mortgagees  who  sued 
payees  and  indorsets  of  notes  on  which  the 
mortgaged  miilea  were  pledged  as  collateral 
could  not  appeal  from  the  judgment  against 
certain  indorsers  and  payees,  establishing  the 
lien  of  another  payee  a  superior  to  theirs.— 
T.  W.  Marse  &  Co.  v.  White,  189  S.  W.  1027. 

<B)   Estoppel,  'Wntver.  or  Aarreements  Af< 
fecttn«c  RiKkt. 


>  1 54(4)  (Tex.Civ.App.)  In  an  action  by  a 
materialman  against  contractor  and  sureties 
on  his  bond,  where  the  contractor  admitted  lia- 
bility, and  exceptions  of  sureties  were  sus- 
tained, plaintiff's  election  to  take  judgment 
against  contractor  held  not  to  prevent  him  tram 


seeking  rdief  by  appeal.— Bnell  Planing  HiU 
Corp.  V.  Bullard,  189  S.  W.  776. 
•=»  158(1)  (Ky.)  Under  Qv.  Code  Prat  S  757, 
allowing  appeal  from  judgment  which  has  been 
enforced,  in  servant's  action  for  injuries,  where 
lie  recovered  judgment,  held  that  hia  appeal 
from  such  judgment  would  not  l>e  dismissed 
liecause  defendant  paid  it  and  plaintiff's  attor- 
neys indorsed  memorandum  of  fact  on  margin 
of  record. — Hendrickson  v.  New  Hughes  Jellico 
Coal  Co.,  189  a  W.  704. 

V.  PRESENTATIOW    AXS    RESEKVA. 

TION  rw  I.OWER  COURT  OF 

OROUin>S  OF  REVIEW. 

(A)  Issne*  and  (kneatlons  In  liOvrer  Conrt. 

«=>I70(1)  (Tex.Oiv.App.)  Where  plaintiff,  seek- 
ing to  reinstate  his  liquor  license,  alleged  that 
his  place  was  not  kept  open  after  9:30  p.  m.,  the 
question  whether  standard  time  controlled  was 
reviewable  on  appeal,  though  not  raised  by  the 
pleadings.- Walker  v.  Terrell,  189  S.  W.  73Si. 

(B)  Objections  and    Motions,  and  Rnlinc* 


€=»I84  (Ark.)  Where  no  objection  was  made  to 
chancery  court's  trying  action  for  damages  for 
misrepresentations  by  parties  who  contracted  to 
exchange  their  land  ior-  others',  any  objection 
which  might  have  been  made  on  ground  that  cir- 
cuit court  was  proper  forum  wiU  be  deemed  on 
appeal  to  have  been  waived.— Danielaon  t.  Skid- 
more,  189  S.  W.  57. 

<8=)I97(3)  (Ky_)  Under  Civ.  Code  Prac  U  129, 
130,  providing  that  no  variance  not  prejudicial- 
ly misleading  is  material,  and  requiring  such 
objection  to  be  shown,  to  allow  amendment, 
etc.,  a  party  failing  to  object  or  claim  in  the 
trial  court  that  it  was  misled  by  an  alleged 
variance  cannot  make  the  objection  for  the  first 
time  on  appeal.— Louisville  &  N.  R.  Co.  r. 
Long,  189  S.  W.  435. 

<&=»203(2)  (Ky.)  Under  Civ.  Code  Prac  |  589, 
objections  to  evidence  as  depositions  were  l>eine 
taken,  and  written  objections  to  questions  ana 
answers  which  the  court  did  nof  and  was  not  re- 
quested to  pass  upon,  were  waived  and  could 
not  be  raised  on  appeal — Fears  v.  United  Loan 
&  Deposit  Bank,  189  S.  W.  226. 
«=9204(2)  (Ky.)  Objection  to  the  admission  of 
hearsay  testimony  cannot  be  made  for  the  first 
time  on  appeal. — Louisville  &  N.  R.  Co.  v. 
Long,  189  a.  W.  435. 

€=>205  (Mo.)  Error  cann9t  be  predicated  n^n 
the  sustaining  of  an  objection  to  a  qae&tion 
where  no  showing  is  made  at  the  time  as  to 
what  testimony  was  expected  from  the  witness. 
— Lowry  t.  Columbia  Cemetery  Ass'n,  1%  S. 
W.  1162. 

«=>206(2)  (Tex.Civ.AppO  On  issue  of  attor- 
ney's fees  allowed  by  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  4746,  upon  the  failure  of  an 
insurance  company  to  pay  loss  after  demand, 
in  interrogating  expert  witnesses,  in  absence  of 
objection,  recitation  of  what  was  done  by  coun- 
sel in  preparing  case  keU  not  reversible.— 
American  Nat  Ins.  Co.  v.  Hollingsworth,  18Q 
S.  W.  792. 

9s»207  (Ky.)  On  appeal  in  employi'a  action  for 
injuries,  where  it  does  not  appear  by  record 
that  argument  was  limited  to  30  minutes,  that 
appellant  asked  more  time,  or  objected,  qaesliun 
whether  30  minutes  was  sufficient  time  is  not 
presented. — Hendrickson  T.  New  Hughes  Jellico 
C  .al  Co.,  189  S.  W.  704. 

<S=s>2l5(l)  (Tex.Civ.App.)  Objection  to  dharge 
of  trial  court  raised  first  on  appeal  comes  too 
late.— Ochoa  v.  Edwards,  189  S.  W.  1022. 
<S=32I6(1)  (Ky.)  In  action  against  coal  company 
by  machine  man  for  iajnries  from  fall  of  slate 
in  a  mining  room,  the  failure  of  the  court  to  in- 
struct upon  assumed  risk,  pleaded  and  relied 
upon  by  defendant,  oould  not  be  objected  to  on 
appeal,  where  defendant  offered  no  Mich  t»- 
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structlon.— OomwUdatloB  Goal  Co.  ▼.  Music,  189 
S.  W.  200. 

«3»2I6(1)  (Tei.Cav.App.)  By  direct  provlgion 
of  Bev.  St  1911,  art.  1985,  in  absence  of  re- 
quest in  writing  that  issue  be  submitted  to 
jury,  failure  to  submit  is  not  reversible  error. 
— Ochoo  V.  Edwards,  189  S.  W.  1022. 
«=»23l(l)  (Tex.Civ.App.)  Where  objection  goes 
to  whole  argument  of  counsel,  and  a  portion  is 
n6t  subject  to  the  abjection,  the  rule  applica- 
ble to  the  lidmission  or  exclusion  of  testimony 
applies,  and  the  assignment  will  be  overruled. — 
Ijh  Grone  ▼.  Chicago,  R.  I.  &  G.  Ry.  Co.,  189 
S.  W.  99. 

®=323l(9)  (Tex.Civ.App.)  An  objection  that  a 
charge  was  upon  the  weight  of  evidence  was  of 
no  avail,  where  it  was  not  pointed  out  in  what 
respect  it  was  on  the  weight  of  evidence.— Chi- 
cago, R.  I.  &  G.  Ry.  Co.  V.  Comstock,  189  S.  W. 

€=»232(1)  (Tex.Clv.App.)  A  suggestion  to  trial 
court  that  defendant  corporation  was  nonexist- 
ent may  be  considered  as  raising  question  of 
ri^ht  of  such  corporation  to  prosecute  an  ap- 
wal.— Corsicana  Transit  Co.  v.  Walton,  189  8. 
W.  307. 

<8=»233(1)  (Tenn.)  The  question  of  qualified 
privilege,  although  not  expressly  urged  ui^on 
the  trial  judge,  was  properly  raised  by  motion 
for  directed  verdict  for  defendant.— Southern 
Ice  Co.  V.  Black,  189  S.  W.  861. 
$=»239  (Ky.)  Where  no  motion  is  made,  as  re- 
quired by  rule  8  of  Court  of  Appeals  (164  S. 
AV.  vili),  question  as  to  costs  'or  transcript  of 
part  of  record  stated  in  brief  not  to  be  neces- 
sary cannot  be  considered.— BendriokBOB  v. 
New  Hughes  JelUco  Coal  Co.,  189  S.  W.  704. 

(C)   Bzoeptlons. 

«s»273(2)  (Tez-CivApp.)  In  garnishment  pro- 
ceedings, where  supplement,  so  called,  and  oth- 
er portion  of  traverse  were  attached,  and  made 
part  of  each  other  by  allegation,  in  absence  of 
special  exception  as  to  order  of  pleading,  or  that 
tbey  were  attached,  entire  answer  snoiild  be 
looked  to  by  Court  of  Civil  Appeals.— Gerlach 
Mercantile  Go.  v.  Hugbea-Boaartb-Anderson 
Co.,  189  S.  W.  784. 

«S9275  (Ky.)  Where  defendant  failed  to  have 
court  pass  on  bis  exceptions  to  testimony,  objec- 
tions could  not  be  raised  on  appeal. — Dsilton  v. 
Dalton,  189  S.  W.  902. 

(D>  Motloum  f*r  New  Trial. 

4s»28l(l)  (Ark.)  In  the  abnence  of  motion  for 
new  trial  or  bill  of  exceptions,  the  court  can 
review  only  errors  appearing  on  the  face  of 
the  record.— Asbby  v.  Milligan,  189  S.  W.  1059. 
4ss»30l  (Tex.Civ.App.)  Assignments  of  error 
not  embraced  in  the  motion  for  new  trial,  which, 
under  Acts  33d  Leg.  c.  136  (Vernon's  Sayles" 
Ann.  Civ.  St.  1914,  art.  1612),  constitutes  the 
assignments  of  error,  cannot  be  considered.— 
Thome  v.  Dasbiell,  189  S.  W.  986. 

VH.  BEQVISITB8  AND  PROCEEDINOS 
FOR  TRANSFER  OF  CAtTSE. 

(B)   Petition    or    Prayer,    Allowanoe,    and 
Certifleate  or  AffidaTlt. 

<8=>36l(l)  (Ky.)  Under  Ky.  St.  1915,  g  960, 
and  Court  of  Api>eals  rule  22,  relatins  to  ap- 
peals in  cases  involving  less  than  .^500,  held 
that,  although  written  motion,  asking  court  to 
trrant  appeal,  is  plainly  required,  filing  of  rec- 
ord will  be  treated  as  including  such  written 
motion,  although  none  is  filed. — City  of  Coving- 
ton V.  Sullivan,  189  S.  W.  709. 

to   Parnent  of  Fees  or  Coats,  aa<  B*nda 
or  OtUer  Seearltlee. 

«s>37*  (Tex.Civ.App.)  Though  the  statute  au- 
thorises an  appeal  from  an  interlocutory  order 


refilsing  an  lajnnction,  the  appellate  court  ca&> 
not  consider  appeal  from  such  order,  where  the 
defendants  are  not  named  as  payees  in  the  ap- 
peal bond.— Barker  v.  Wilson,  189  S.  W.  748. 
«cs>387(3)  (Tex.Civ.App.)  Husband,  by  going  to 
another  county,  held  not  to  make  himself  and 
wife  nonresidents,  and  they  could  not,  by  affida- 
vits, change  their  residence,  as  fixed  by  the 
record,  to  gain  additional  time  to  file  appeal 
bond.— Sale  v.  Gersdorflf,  189  S.  W.  574. 
<S=3389(2)  (Tex.Civ.App.)  Under  the  statute 
authorizing  an  appeal  without  bond  where  a 
case  was  tried  in  county  court,  affidavit  that 
appellants  were  unable  to  pay  costs  of  an 
appeal  or  give  security,  made  before  judge  who 
tried  case,  during  term  of  court,  held  sulficient, 
though  the  court  was  not  in  open  session. — 
Morrison  v.  Brooks,  189  S.  W.  1094. 

Under  statute  authorizing  an  appeal  without 
bond  upon  proof  of  inability  to  pay  costs  or 
give  security,  an  affidavit  held  not  Insufficient 
because  sworn  to  by  only  one  of  two  appellants. 
— Id. 

VIII.   EFFECT    OF    TRANSFER    OF 

CAPSE  OR  PROOEEDINOS 

THEREFOR. 

(A)  Power*    and     Proceediaars    of    Ijcwer 
Conrt. 

€s»446  (Ark.)  If  appeal  had  been  actually  taken 
from  judgment  dismissing  writ  of  garnishment 
served  on  bank  in  action  against  depositor,  bank 
was  justified  in  refusing,  for  its  own  protection, 
to  cash  depositor's  check. — American  fiat  Bank 
V.  Douglas,  189  S;  W.  161. 

IX.  SVPERSEDEAS  OR  STAT  OF  PRO- 

OXEDIKOB. 

4=>487  (Ark.)  If,  on  appeal  from  judgment  dis- 
missing writ  of  garnishment  served  on  bank  in 
action  against  depositor,  supersedeas  bond  bad 
been  given,  bank  was  justified  in  refusing,  for 
its  own  protection,  to  cash  depositor's  check.— 
American  Nat  Bank  v.  Douglas,  189  S.  W.  161. 

X.  RECORD  AND  PROCEEDINOS  NOT 

IN  RECORD. 
(A)   Matters  to  be  Shown  by  Record. 

«B»499(4)  (Ark.)  Where  the  bill  of  exceptions 
fails  to  show  objection  to  refusal  of  an  in- 
struction, or  any  exception  saved  thereto,  an 
assignment  of  error  based  on  such  refusal, 
though  it  appears  in  the  motion  for  new  trial, 
cannot  be  considered. — Jones  v.  Hunter.  189  S. 
W.  1068. 

«=s»499(4)  (Ky.)  Where  record  does  not  show 
that  appellant  either  objected  or  excepted  to 
any  of  the  instructions  given,  the  instructions 
cannot  be  reviewed. — Kalaher's  Adm'r  v.  In- 
dependent Life  Ins.  Co.,  189  8.  W.  211. 
<g=>499(4)  (Tex,Clv.App.)  Under  Acts  33d  Leg. 
c.  59,  S  3.  amending  Uev.  St.  1911,  art  1971 
(Vernon's  Sayles'  Ann,  Civ.  St.  1914,  art. 
1971),  in  the  absence  of  record  showing  that 
objection  to  a  peremptory  charge  was  made 
before  it  was  read  to  the  jury,  the  objection 
cannot  be  considered  on  appeaL — ^Thome  v. 
Dashiell,  189  S.  W.  986. 

<S=3499(4)  (Tex.Civ.Anp.)  Acts  33d  Leg.  c.  59, 
§  3.  amending  Rev.  St  1911,  art  1971  (Ver- 
non^s  Sayles'  Ann.  Civ.  St  1914,  art  1971), 
applies  to  peremptory  instructions,  so  that,  in 
the  absence  of  record  showing  objection  to  a 
peremptory  charge  made  before  it  was  read, 
the  objection  cannot  be  considered.— <7arr  v. 
Pecos  Valley  State  Bank,  189  S.  W.  988. 
$=350 1  (4)  (Ky.)  Where  record  does  not  show 
that  appellant  either  objected  or  excepted  to 
any  of  the  instructions  given,  the  Court  of  Ap- 
peals la  not  authorized  to  review  the  instruc- 
tions.— Kalnher's  Adm'r  v.  Independent  Life 
Ins.  Co.,  189  S.  W.  211. 
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«s>50l(4)  (Tex.CiT;App.)  Where  the  record  doea 
not  disclose  that  assignments  of  error  for  refus- 
ing to  give  special  charges  requested  are  sup- 
ported by  bills  of  exceptions  showing  proper  and 
timely  application  to  the  court  for  such  sub- 
mission, the  assignments  are  not  reviewable. — 
Goodson  V.  Houston  &  T.  C.  R.  Co.,  189  S. 
W.  82. 

Where  the  record  does  not  disclose  that  the 
trial  court's  charge  complained  of  was  object- 
ed to  and  exception  taken  as  required  by  stat- 
ute, alleged  errors  in  the  charge  are  not  re- 
viewable.— Id. 

(O)   IT«e«s«itT  of  Bill  of  Expepttona.  C«ae, 
OF   Statement   of   Faots. 

«=3544(1)  (Tex.Civ.App.)  Where  no  bill  of  ex- 
ceptions was  taken  to  refusal  of  requested  in- 
structions, as  required  bv  Acts  .^Sd  Leg.  c.  59, 
amending  Rev.  St.  1911.  art.  2061  (Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  2061),  assign- 
ments of  error  based  on  such  refusal  will  be 
overruled.— Thome  v.  Dashiell,  189  S.  W.  986. 
€=3544(2)  (Ark.)  In  the  absence  of  motion  for 
nev  trial  or  bill  of  exceptions,  the  court  can 
review  only  errors  Eippearfng  on  the  face  of  the 
record.— Ashby  v.  Milligan,  189  S.  W.  1059. 
«=s>553(l)  (Mo.  A  pp.)  As  regards  scope  of  re- 
view, failure  of  the  bill  of  exceptions  to  show 
motion  for  new  trial  and  exception  to  the 
overruling  thereof  is  not  aided  by  the  record 
proper  showing  the  motion  and  a  notation  of 
the  order  overruling  it. — Shelton  T.  Cummins, 
189  S.  W.  1190. 

<B)  Abatraets  of  Reeord. 

<S=>58I(3)  (Mo.App.)  Under  Rule  26  of  the 
Kansas  City  Court  of  Appeals  (169  S.  W.  xv), 
an  alleged  error  in  the  abstract  as  to  the  sign- 
ing and  filing  of  the  bill  of  exceptions  will  not, 
where  it  was  shown  to  have  been  duly  filed, 
preclude  a  consideration  thereof.— Citiienis'  Nat 
Bank  v.  Rombauer,  180  S.  W.  651. 
€=3585(1)  (Mo.App.)  Where  the  record  shows 
that  the  accounts  for  certain  years  introduced 
in  evidence  are  not  abstracted,  it  is  not  incum- 
bent on  the  respondent  to  supply  the  deficiency 
by  filing  an  additional  abstract. — Gooden  v. 
Modern  Woodmen  of  America,  189  S.  W.  394. 

>J)  Conelnatvemeas    and    Kffeet.   Impeaoli* 
ins  and  ContradlctInK* 

<S=>662(1)  (Mo~App.)  The  contention  of  defend- 
ant that  it  abstracted  all  the  records  show  as  to 
payment  of  assessments  by  decedent,  cannot  be 
accepted  by  Court  of  Appeals  where  the  rec- 
ord shows  that  the  account  for  five  years  was 
admitted  in  evidence,  and  is  not  abstracted.— 
Gooden  v.  Modem  Woodmen  of  America,  189 
S.  W.  394. 

<£=>662(3)  (Tex.Civ.App.)  Facto  stated  in  trial 
court's  qualification  to  bill  of  exceptions  to  ex- 
clusion of  testimony  must  be  taken  by  Court 
of  Civil  Appeals  as  correct.— Citizens'  Nat. 
Bank  of  Plainview  v.  Slaton,  189  S.  W.  742. 

(K)  Qaeatlona  Presented  for  Review. 

€=»67l(4)  (Ky.)  Where  decision  of  appeal  turns 
on  validity  of  contract  set  up  in  answer,  and 
all  portions  of  record  necessary  to  raise  and 
determine  the  question  of  law  are  betore  the 
court,  absence  of  minor  papers  in  another  ac- 
tion between  same  parties  from  record  when 
cases  were  tried  together  in  the  circuit  court 
is  immaterial  and  not  ground  for  reversal. — 
Walker  v.  City  of  Richmond,  189  S.  W.  1122. 
<S=s>680(l)  (Tex.Civ.App.)  There  is  nothing  to 
consider  under  an  assignment  complaining  of 
failure  to  sustain  a  demurrer,  the  record  not 
showing  the  demurrer  was  presented  to  or  act- 
ed on  by  the  court— Anderson  v.  Gammon,  189 
S.  W.  798. 

©=»68l  (Ky.)  Where  plaintiffs  obtained  the  pre- 
cise relief  which  they  songht  by  their  original 
petition,  they  cannot  complain,  leave  to  file  an 
amended  petition  jhaving  been  denied,  and  the ' 


amendment  not  being  made  a  part  of  die  record. 
—Hunt  V.  Hardin,  189  S.  W.  713. 

^=>690(4)  (Ark.)  Supreme  Court  is  not  called 
upon  to  pass  on  question  of  admisslbili^  of  tes- 
timony not  set  out  in  abstract— St  Francis  Box 
&  Lumber  Co.  v.  E.  F.  Pwry  &  Co.,  189  & 
W.  47. 

«=»«90(4)  (Ky.)  In  the  absence  of  any  part  of 
evidence,  Court  of  Appeals  will  not  on  appeal, 
consider  any  question  relating  to  t^timony  of- 
fered or  introduced  at  trial.— Lowe  t.  Taylor, 
189  S.  W.  204. 

<8=»690(4)  (Tex.CIvJl.pp.)  Where  bill  of  excep- 
tions did  not  show  whether  an  order  admitted 
ip  evidence  was  as  the  bill  recited,  and  there 
was  no  citation  to  statement  of  facts  identifv- 
ing  order  as  that  recited  in  bill,  assignment  of 
error  to  its  admission  and  to  admission  of  notice 
of  such  election  and  levying  of  tax  tiierefor 
will  be  overruled.— Caark  v.  State,  189  S.  W.  84. 

€=»692(3)  (Mo.)  In  an  action  against  a  city 
for  personal  injuries  received  in  falling  into  a 
coalhole  in  a  sidewalk,  where  there  is  no  show- 
ing in  record  that  witness  knew  condition  of 
other  coalholes,  nor  what  witnesses  would  have 
said,  question  whether  the  evidence  was  ad- 
missible will  not  be  reviewed. — Hebenbeimer  ▼. 
City  of  St  Louis,  189  S.  W.  1180. 
<S=3699f4)  (Tex.Civ.App.)  Refusal  of  special 
instructions  will  not  be  reviewed  where  the  rec- 
ord fails  to  show  that  they  were  presented  to 
opposing  counsel  for  examination  and  objection, 
as  required  by  Acts  33d  Leg.  c.  60.— Terrell  v. 
Houston  &  T.  C.  Ry.  Co.,  188  S.  W.  576. 

XI.  ASSIONMElfT  OF  EKBOBS. 

<S=>7I9(4)  (Tex.Civ.App.)  Error  In  litigating 
an  issue  not  pleaded  is  fundamental,  and  may 
be  reviewed  though  not  assigned^— Woodier  t. 
Pike.  180  S.  W.  746. 

^»722(1)  (Tex.Giv.App.)  Assignments  of  error 
cannot  be  considered  where  there  ia  no  com- 
pliance with  Rev.  Stat  1911.  art  1812.  as 
amended  by  Acts  33d  Leg.  c.  136,  providing  that 
assignmento  in  motions  for  new  trial  shall  con- 
stitute the  assignments  on  appeal.— Woodier  v 
Pike,  189  S.  W.  746.  " 

<8=»725a)  (Tex.Civ.App.)  Where  there  was  no 
assignment  as  to  sustaining  of  demurrers  to  an 
answer,  assignments  as  to  the  exclusion  of  para- 
graphs of  a  contract  set  up  in  the  answer  were 
wholly  abstract  and  inapplicable.— Pecos  &  N. 
T.  Ry.  Co.  V.  HaU,  188  S.  W.  638. 

^727  (Tex.Civ.App.)  In  action  for  destruc- 
tion of  property  from  fire  communicated  fmm 
boarding  cars  on  defendant's  aiding,  an  assicn- 
mcnt  of  error  in  the  taking  of  the  poUcy  of  in- 
surance to  the  jury  room,  in  the  absence  of  any 
alleged  Injury  therefrom,  was  a  mere  abstrac- 
189  "s^W   128°"***  *  J^  P-  Ry-  Co.  V.  Uoerbe, 

«=»736  (Tex.Civ.App.)  An  assignment  of  error 
grouping  all  the  questions  raised  by  several  as- 
signments and  again  urging  error  waa  multifa- 
rious, and  could  not  be  considered.— Oark  v 
State,  180  S.  W.  84.  -—-airb. 

®=>736  (Tex.Civ.App.)  Defendant's  assignment 
of  error  joining  several  distinct  matters  will 
not  be  considered.- Land  v.  Johnson,  189  S.  W. 

'^='''*?W  ,(Tex.av.App.)  An  assignment  of  ei^ 
ror  which  is  not  a  proposition  itself  and  ia  not 
followed  by  a  proposition,  and  where  the  ob- 
jection to  the  evidence  is  not  shown  by  the 
brief,  would  not  be  considered.— San  Antonio  & 
A.  P.  Ry.  Co.  T.  Moerhe,  189  S.  W.  12& 
<&=>742(4)  (Tei.Civ.App.)  In  view  of  the  failure 
of  the  sUtement  to  ahow  under  -what  condi- 
tions or  circumstances  a  witness  answered, 
held,  that  his  statement  of  his  conclusiona  on. 

croes-examination  could  not  be  deemed  error. 

Shaller  v.  Johuson-McQuiddy  (^attle  Co.,  X89  '& 
W.  558.. 
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«s»742(4>  Crez.ClT.App.)  Where  statement  fol- 
iowing  assignment  of  error  to  admission  of  tes- 
timony failed  to  show  It  was  objected  to,  or 
any  bill  of  exceptions  taken  to  refusal  to  with- 
draw it  from  jury,  and  no  such  bill  appeared 
in  record,  which  showed  jury  was  instructed 
not  to  consider  the  testimony,  assignment  will 
not  be  considered. — Internationnl  &  G.  N.  Ity. 
Co.  V.  Sutherland,  189  S.  W.  575. 
«=s»743(l)  (Tex.Civ.App.)  An  assignment  of  er- 
ror not  followed  by  any  special  reference  to  the 
statement  of  facta  verifying  the  contention,  can- 
not be  considered.— Clark  v.  State,  189  S.  W.  84. 
«=s>743(l)  (Tex.Clv.App.)  Under  rules  for  Courts 
of  Civil  Appeals  24,  26  (142  S.  W.  xu).  Rule 
31  (142  S.  W.  xiii),  held  that  assignments  of 
error,  not  referring  to  motion  for  new  trial, 
with  a  statement  not  referring  to  the  page  of 
the  transcript  where  a  bill  of  exceptions  might 
be  found,  were  insufBcient,  and  would  not  be 
considered.— Perry  Bros.  v.  McNeill,  189  S.  W. 
120. 

®=»747(3)  (Tex.Civ.App.)  Where  the  record 
fails  to  show  that  a  cross-assignment  of  error 
was  filed  in  court  below,  it  cannot  be  consid- 
ered.—Morrison  V.  Brooks,  189  S.  W.  10&4. 
<&=>748(1)  (Tenn.)  When  Court  of  Civil  Ap- 
peals adjudged  that  assignments  of  error  did 
not  comply  with  rules,  all  rights  of  apt>eUant 
therein  to  have  case  tried  by  that  court  were 
ended.— Willoughby  v.  Jarvis,  189  S.  W.  366. 
«=»753(2)  (Tex.Civ.App.)  Where  neither  appel- 
lant's brief  nor  the  transcript  contains  any  as- 
signment of  error,  and  no  fundamental  error 
has  been  discovered,  judgment  will  be  affirmed. 
—Phillips  V.  Faircloth,  189  S.  W.  747. 

XII.   BRIEFS. 

«=9757(4)  (Tex.CivJSLpp.)  An  assignment  of  er- 
ror relating  to  the  charge  is  not  properly  brief- 
ed where  the  charges  requested  were  not  set 
out— Shaller  v.  Johnson-McQuiddy  Cattle  Co., 
189  S.  W.  553. 

®=>759  (Tex.Clv.App.)  No  notice  of  appellee's 
objections  to  sufficiency  of  assignments  of  er- 
ror, as  provided  by  rule  15a  for  Courts  of  Civil 
Appeals  (142  S.  W.  xi)  is  required,  where  ap- 
pellant fails  to  comply  with  rule  29  (142  S.  W. 
xii)  in  preparing  his  brief,  notwithstanding  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  1612,  aa 
amended  by  Acts  S3d  Leg.  c.  13d,  nor  Supreme 
Court  rule  101  (159  S.  W.  xi).— Perry  Bros.  v. 
McNeill,  189  S.  W.  120. 

«=>759  (Tex.Civ.App.)  Assignments  of  error, 
as  they  appear  In  the  motion  for  new  trial,  must 
be  correctly  copied  in  the  brief. — Wentzell  v. 
Chester,  189  S.  W.  304. 

^=»766  (Tex.Civ.App.)  Where  assignment  is 
not  properly  briefed,  but  same  matter  is  pre- 
sented under  another  assignment,  it  will  be  con- 
sidered on  appeah— Citizens'  Nat.  Bank  of 
Plnlnview  t.  Slaton,  189  S.  W.  742. 
®=»768  (Tex.ClT.App.)  On  appeal  from  judg- 
ment in  suit  restraining  sdle  on  foreclosure, 
statement  In  defendant  appellee's  brief  that 
plaintiff  appellants'  plea,  asserting  their  right 
to  recover  penalties  for  usury,  was  not  called 
to  attention  of  trial  court  when  case  was  dispos- 
ed of  will  be  regarded  as  admission  that  plea 
was  then  on  file.— Wooton  v.  Jones,  189  S.  W. 
350. 

<8=>773(2)  (Tex.C!iTApp.)  Motion  to  dismiss  ap- 
peal where  appellants  did  not  file  briefs  within 
time  required  by  rules,  or  within  time  stipu- 
lated, case  having  been  filed  April  4th,  set  for 
snbmission  for  November  9th,  and  appellants 
applying  November  lat  for  permission  to  file 
briefs,  will  be  granted  under  rule  89  for  (Courts 
of  Civil  Appeals  (142  S.  W.  xUl).— Alderete  t. 
Mosley,  189  S.  W.  1083. 
«s»773(4)  Crex.ClT.App.)  Where  appellant 
fails  to  file  brief  in  court  below  or  Court  of 
Civil  Appeals,  and  case  is  submitted  by  appel- 


lee on  the  transcript,  unless  there  is  fanda- 
mental  error,  judgment  must  be  affirmed. — 
Guaranty  SUte  Bank  v.  Bland,  189  S.  W.  546. 

XV.    HZiARINO  AND  BEHEABINO. 

(S=3828  (Tex.Civ.App.)  Where  case  was  regu- 
larly set  on  docket  of  Court  of  Civil  Appeals 
for  submission,  and  was  on  the  date  orally 
presented,  appellant  was  not  entitled  to  have 
oral  reargument  after  special  associate  justice 
■was  appointed  by  Governor  to  sit  in  place  of 
justice  recused. — Boynton  Lumber  Co.  t.  Hous- 
ton OU  Co.  of  Texas,  189  S.  W.  749. 

XVI.   BEVUiW. 
(A)    Scope  and    Bxtent   in   General* 

e=9840(3)  (Tenn.)  The  Supreme  Court,  in  ex- 
amining the  constitutionality  of  a  statute  on  ap- 
peal, will  confine  its  examination  and  opinion 
to  such  questions  only  as  appellants'  rights  in 
the  suit  entitle  them  to  nuse.— Van  Dyke  t. 
Thompson,  189  S.  W.  62. 
®=38S4(2)  (Ark.)  If  no  error  was  committed  in 
the  judgment  rendered,  it  is  immaterial  that  a 
different  reason  was  assigned  for  the  decision 
than  that  given  by  the  court  on  appeal.— Polk 
v.  Stephens.  189  S.  W.  837. 
4=s>854(2)  (Tex.Civ.App.)  Judgment  denying  in- 
junction, though  placed  on  other  grounds,  may 
be  affirmed  because  of  insufficiency  to  authorize 
injunction  of  the  affidavit  to  the  petition,  ques- 
tioned by  special  demurrer. — Graves  T.  M.  Grif- 
fin CNeil  &  Sons,  189  S.  W.  77& 

(C)  Parties  Bntltled  to  Allece  Brror. 

€=^877(5)  (Tex.ClT.App.)  In  action  by  seller 
against  purchaser  and  carrier,  where  judgment 
was  rendered  against  purchaser  on  theory  that 
title  passed  upon  delivery  to  carrier,  held,  that 
purchaser  who  had  filed  no  cross-action  against 
carrier  could  not  complain  on  appeal  that  judg- 
ment was  not  rendered  in  favor  of  seller  against 
the  carrier. — Robert  McLane  C!o.  t.  Swerne- 
mann  &  Schdake,  189  S.  W.  282. 
€=>877(5)  (Tex.Civ.Aijp.)  In  action  for  breach 
of  contract  against  original  contractor  and  par- 
ties who  assumed  his  liability,  held,  that  such 
parties  could  not  complain  of  jury's  failure  to 
find  against  original  contractor,  who  pleaded 
over  against  them,  but  against  whom  they  asked 
no  relief.— Roberts  t.  Abney,  189  S.  W.  1101. 
^=3878(2)  (Ark.)  In  a  suit  by  stockholder  to 
cancel  a  corporate  deed  on  ground  of  fraud, 
where  on  appeal  It  was  decided  that  defend- 
ants had  no  interest  in  land,  they  have  no 
cause  to  complain  of  action  of  court  in  per- 
mitting plaintiff's  attorneys  to  file  an  attorney's 
lien  on  land.— Hughes  Mfg.  &  Lumber  Co.  t. 
Culver,  189  S.  W.  850. 

4=9882(7)  (Tenn.)  Complainant  in  a  bill  for 
the  reformation  of  a  deed  whose  case  as  a  mat- 
ter of  fact  rested  on  extrinsic  evidence,  could 
not  insist  on  the  defendant's  appeal  that  the 
ooart  should  not  look  to  parol  proof  to  deter- 
mine the  controversy. — Pittsburg  Lumber  Co.  v. 
Shell,  189  S.  W.  879. 

<8=>882(12)  (Ky.)  Where  plaintifF,  sued  for  loss 
by  Are  alleged  to  have  been  set  by  locomotives, 
offered  instruction  limiting  recovery  to  loss 
caused  by  two  certain  engines,  he  could  not 
complain  of  Instruction  on  negligent  operation 
because  limited  to  such  two  en^nes,  though  oth- 
ers passed. — Powell  v.  LoalsvUle  &  N.  R.  Co., 
189  S.  W.  213. 

<e=>882(12)  (Mo.)  The  contestant  of  a  will  can- 
not complain  of  an  Instruction  for  proponents, 
defining  testamentary  capacity,  which  is  the 
same  in  legal  effect  and  differs  in  language  only 
slightly  from  contestant's  instruction. — Lowry 
T.  Columbia  Cemetery  Ass'n,  189  S.  W.  1162. 
«=9882(12)  (MoApp.)  Defendant  could  not 
complain  of  an  instruction  by  the  court  on  the 
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same  theory  as  that  of  defendant'sgiven  mstme- 
tion.— Allen  v.  Porschler,  189  S.  W.  636. 
«=388a(12)  (Tex.Civ.App.)  In  action  for  de- 
struction of  property  from  fire  communicated 
from  boarding  cars  on  defendant's  siding,  where 
court,  on  defendant's  objection^  struck  out 
charge  that  burden  was  on  plaintiff  to  establish 
material  issues  submitted,  any  error  in  such  ac- 
tion was  invited  error.— San  Antonio  &  A.  P. 
Ry.  Co.  V.  Moerbe,  18»  S.  W.  12a 
®=>882(14)  (Tex.CiTJk.pp.)  Where  defendant's 
requested  issues  were  submitted  to  jury  in  lan- 
guage of  defendant,  if  there  was  error,  defend- 
ant held  in  no  position  to  assail  them. — South- 
western Telegraph  &  Telephone  Co.  r.  Shep- 
pard,  189  S.  W.  7»9. 

«=3882(19)  (Ky.)  Where  plaintiff  obtained  the 
precise  relief  as  to  the  division  of  land  which 
they  sought  by  their  original  petition,  they  can- 
not complain  on  appeal,  where  leave  to  file  an 
amended  petition  asking  different  relief  was  de- 
nied, and  the  amendment  is  not  made  a  part  of 
the  record.— Hunt  v.  Hardin.  189  S.  W.  713. 

(B)   Presumptions. 

<8=>907(1)  (Mo.App.)  A  record,  showing  dismis- 
sal of  a  suit,  discbarge  of  defendants,  and  rein- 
statement of  the  case  on  motion  two  days  there- 
after, on  which  day  judgment  was  rendered,  suf- 
ficiently showed  want  of  notice  to  discharged 
defendants,  shown  by  the  record  to  have  been 
absent  at  the  trial.— Forest  Lumber  Co.  v.  Hat- 
ten,  189  S.  W.  625. 

$=:>907(2)  (Ky.)  Where  the  evidence  beard  by 
lower  court  is  not  brought  up  on  appeal,  appel- 
late court  will  presume  that  it  supports  find- 
ings and  judgment  entered  in  court  below. — 
Lowe  V.  Taylor,  189  S.  W.  204. 
9=»907(2)  (Ky.)  Where  there  is  no  transcript 
of  evidence,  it  is  presumed  that  the  court's  ac- 
tion in  overruling  motions  by  both  parties  for 
peremptory  instruction  and  submitting  the  case 
was  sustained  by  sufficient  proof. — Davis  r. 
Stone,  189  S.  W.  937. 

«=»907(3)  (Ark.)  In  the  absence  of  bill  of  ex- 
ceptions or  motion  for  new  trial,  every  pre- 
sumption in  favor  of  the  judgment  must  be 
indulged.— Ashby  v.  Milligan,  189  S.  W.  1059. 
9=3907(3)  (Ky.)  Where  a  cause  depends  upon 
the  facts,  and  there  is  no  transcript,  it  will  be 
presumed  that,  the  evidence  supports  the  judg- 
ment.—Commonwealth  T.  Schneiter,  189  S.  W. 
422. 

«=»907(3)  (Tex.Civ.App.)  Upon  appeal  from 
judgment  for  plaintiff,  where  there  is  no  state- 
ment of  facts,  necessary  allegations  of  com- 
plaint will  be  presumed  to  have  been  established 
by  proof. — Crewa  &  Williams  v.  GuUett  Gin  Co., 
189  S.  W.  793. 

<S='907(4)  (Mo.A|>p.)  Where  judgment  is  at- 
tacked for  insufficiency  of  evidence,  or  because 
evidence  contained  no  _  issuable  determinative 
fact,  appellate  court  will  not  convict  of  error 
where  entire  evidence  is  not  presented  in  ab- 
stract.—Gooden  V.  Modern  Woodmen  of  Amui- 
ca,  189  S.  W.  394. 

In  action  on  benefit  certificates,  where  rec- 
ord shows  admission  in  evidence  of  hooka  of 
local  camp  not  shown  by  abstract,  the  Court  of 
Appeals  will  not  reverse  finding  of  jury  as  to 
payment  of  assessment  by  decedent. — Id. 
«=>925(3)  (Ark.)  Error  in  arguing  that,  "It  is 
generally  said  that  no  one  can  get  a  verdict 
against  this  defendant  regardless  of  the  justice 
of  the  case,"  will  be  presumed  to  have  been 
cured,  where  the  record,  although  not  setting 
forth  what  the  court  said,  shows  that  the  court 
admonished  the  jury  to  disregard  such  argu- 
ment.—Ft.  Smith  Light  &  Traction  Co.  v.  Hen- 
drickson,  189  S.  W.  1064. 
«=>926(7)  (Tex.Civ.App.)  Where  it  did  not 
appear  what  examination  was  made  to  test 
qualifications  of  witness  testifying  as  to  value 
of  automobile,  the  presumption  was  that  court 
satisfied  itself  by  proper  inquiry  as  to  compe- 


tency of  evidence,  which  was  not  oreFcom*  by 
mere  statement  that  witness  bad  not  qualified. 
— T^lor  Bros.  Jewelry  Co.  t.  Kelley.  18U  8. 

^s»927(6)  (Mo.App.)  On  defendant's  demurrer 
to  evidence,  the  concern  of  the  Court  of  Ai>- 
peals  is  to  ascertain  what  was  shown  in  behalf 
of  plaintiff. — Kincaid  v.  Pearl  Steam  Laundry 
Co.,  189  S.  W.  1189. 

«s:>927(7)  (Ark.)  Where  both  parties  asked  a 
peremptory  instmction,  and  «ourt  gave  plain- 
tiff's,  question  for  review  is  whether  testimony, 
viewing  it  in  plaintifTs  favor,  is  sufficient  to 
sustain  verdict— Bennett  ▼.  Tbompaon,  18t)  S. 
W.  363. 

9s»927(7)  (Ky.)  On  appeal  for  the  purpose 
of  reviewing  refusal  of  peremptory  instruc- 
tion, the  testimony  of  the  adverse  party  and 
his  witnesses  must  be  assumed  to  be  true.— 
IlUnois  Cent  R.  Co.  v.  Dennington,  189  8.  W. 
217. 

<3=>930(3)  (Tex.CivApp.)  It  must  be  presumed 
on  appeal,  from  the  fact  that  the  court  sub- 
mitted the  case  on  special  issues,  that  a  request 
therefor  had  been  made  by  one  or  both  parties. 
—La  Grone  v.  Chicago,  R.  I.  &  G.  Ry.  Co..  1S» 
8.  W.  99. 

®=»93((3)  (Tex.Cir.App.)  Where  no  finding  is 
made  on  a  certain  point,  but  the  testimony 
thereto  is  uncontradicted,  a  finding  in  accord- 
ance with  the  testimony  wiU  be  imputed  to  the 
lower  court.— Corbett  v.  Allman.  189  S.  W.  9L 
«=>932(1)  (Tex.Civ.App.)  In  suit  for  damages 
tried  by  court,  it  will  not  be  presumed  on  ap- 
peal that  court  improperly  allowed  plaintiff's 
profits  as  damages,  where  there  was  no  evi- 
dence to  show  that  profits  were  actually  lost 
to  him.— Quanah,  A.  &  P.  Ry.  Co.  v.  Moore, 
189  S.  W.  322. 

«=>934(1)  (Ark.)  In  the  absence  of  bill  of  ex- 
ceptions or  motion  for  new  trial,  every  presump- 
tion in  favor  of  the  judgment  must  be  indulged. 
-Ashby  V.  Milligan,  ISH  S.  W.  1059. 
«s»934(l)  (Tex.Civ.App.)  In  the  absence  of 
something  in  the  record  to  the  contrary,  the 
Court  of  Civil  Appeals  must  assume  that  a 
judgment  of  a  justice  was  rendered  upon  prop- 
er grounds.— Farmer  v.  Witcher,  189  Sl  W. 
293. 

0=9934(1)  (Tex.(Sv.App.)  In  garnishment  pro- 
ceedings under  amended  original  jndgmnit, 
court  should  presume  on  appeal  that  if  notice 
of  amendment  was  not  waived  by  judgment  debt- 
or, garnishee  would  have  proven  fact  either  by 
record  or  aliunde  evidence. — Gerlach  Mercantile 
Co.  T.  Httghes-Bozarth-Anderson  Co.,  189  S.  W. 
784. 

«=>934(2)  (Ark.)  Under  Kirby's  Dig.  Si  3793. 
3796,  3799,  the  Supreme  Court  will  presume 
that  before  confirming  report  of  guardian's 
sale,  reciting  sale  at  two-thirds  of  the  ap- 
praised value,  the  court  ascertained  that  it 
was  sold- for  three-fourths  of  the  appraisement 
as  required  by  statute  and  recited  in  the  deed.— 
Simmons  v.  A.  C.  Carter  &  Co.,  189  S.  W.  176. 
<S=9934(2)  (Tex.Civ.App.)  If  it  is  a  controlling 
issue  whether  deed  of  husband  alone,  daring 
wife's  insanity,  granting  community  property 
was  for  necessities  of  the  community,  and  there 
is  evidence  sufficient  to  sustain  finding  that  the 
sale  was  not  necessary,  and  the  court  without 
making  such  finding,  declared  the  sale  invalid. 
such  nndlng  would  be  presumed  in  aid  of  the 
judgment.- Priddy  v.  Tabor.  189  S.  W.  HI. 
(£=>934(2)  (Tex.Civ.App.)  In  support  of  judg- 
ment, the  court  will  be  presumed  to  have 
found  on  an  issue  raised  by  the  evidence; 
submission  to  the  jury  not  having  been  made 
or  requested. — Fidelity  &  Deposit  Co.  of  Mary- 
land V.  Anderson,  189  S.  W.  346. 
<8='934(2)  (Tex.CiT.App.)  Where  the  inoea  of 
waiver  and  estoppel  were  pleaded,  bat  ao  re- 
quest was  made  for  their  submission  to  iary.  it 
must  be  presumed,  in  support  of  the  jndgnrac 
for  plaintiff,  that  oonrt  fonnd  such  ianea  in  his 
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favor,  if  there  was  snfficient  evidence  to  anp- 
port  the  mme.— Mechaoica'  &  Traders'  Ins.  Co. 
V.  Dalton,  189  S.  W.  771. 

®=»938(3)  (Tex.Clv.App.)  Where  a  bill  of  ex- 
ceptions contained  no  statement  that  the 
grounds  of  objection  to  incorporation  of  school 
district  were  in  fact  true,  the  presumption  will 
be  to  the  contrary.— Clark  v.  State,  189  S, 
W.  84. 

(F)  Dlaeretloa  of  I<<r«rer  Ooart. 

«=s949  (Tez.Civ.App.)  Under  Rev.  St  art 
1848,  touching  brmciiig  in  of  parties,  where 
court  abased  its  discretion  in  determining  wheth- 
er delay  was  reasonable  in  bringing  in  party,  the 
aiwellate  court  will  review  it. — Grand  Lodge, 
Colored  K.  P.  of  Texas  v.  Cleo  Lodge  No.  222, 
Colored  K.  P.,  189  S.  W.  764. 
«=>970(2)  (Mo.App.)  Discretion  of  trial  judge, 
in  determining  whether  the  proof  of  loss  of  an 
instrument  is  tiufficient  to  warrant  admission 
of  secondary  evidence,  unless  abused,  will  not  be 
disturbed.— City  of  Macon  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  189  S.  W.  645. 
«=3978(3)  (Ky.)  Mere  affidavits  that  juror 
was  seen,  while  his  eyes  were  closed,  to  nod, 
during  trial,  without  showing  when  he  did_  so 
and  in  the  absence  of  objection,  and  In  view 
of  the  juror's  affidavit  that  he  did  not  nod, 
do  not  show  abuse  of  discretion  in  refusing 
new  trial. — Powell  v.  Louisville  &  N.  B.  Co., 
189  S.  W.  213. 

(G)  <la«aMoaa  of  Pact,  Terdteta,  and  Ftad- 
iiiva> 

«=>994(1)  (Mo.)  There  being  nothing  inherent- 
ly improbable  in  a  witness'  testimony,  his  cred- 
ibility was  for  jury  and  the  trial  conrt— 
Hebenheimer  v.  City  of  St  Loois,  189  S.  Vf. 
1180. 

«s>9M<2)  (Tex.CivJtpp.)  It  is  no  objection  to 
answers  of  the  jury  on  conflicting  evidence  that 
it  apparently  gave  nore  credit  to  witneaaes  of 
appellee  than  those  of  appellant — Walter  v. 
Rowland,  189  S.  W.  981. 

4e=3995  (Ky.)  The  weight  of  a  writing  purport- 
ing to  convey  lands,  when  admitted,  92  years 
after  its  date,  fai  support  of  possession,  without 
direct  proof  of  its  execution,  but  found  in  the 
proper  custody,  unblemidied  by  alterations  and 
otherwise  free  from  sosplcion,  and  appearing  to 
be  as  mneh  as  SO  years -of  age,  is  for  the  court 
-Sanies  ▼.  Davis,  189  S.  W.  440. 
«s»l09l(l)  (MoJVpp.)  Where  there  was  snb- 
stantial  evidence  to  support  the  verdict,  the 
judgment  will  be  affirmed.— Wester  v.  Wester'a 
Estate.  180  S.  W.  608. 

<=>I00I(1)  (Tex.Civ.App.)  A  verdict  upon  tes- 
timony that  warranted  it  is  conclusive. — Houston 
Belt  i  Terminal  By.  Co.  v.  Hardin  Lumber  Co., 
180  S.  W.  618. 

«=:3lOOI(2)  (Ark.)  If  there  is  testimony  to  sup- 
port the  veraict,  it  cannot  be  disturbed,  though 
the  appellate  court  might  think  it  to  be  against 
the  weight  of  evidence.— Jones  v.  Hunter,  189 
S.  W.  1068. 

«=»I002  (Ky.)  Where  the  evidence-  was  suffi- 
cient to  sustain  a  verdict  either  way,  the  court 
will  not  set  it  aside.— Cincinnati,  N.  O.  &  T.  P. 
By.  Co.  V.  McQuaid,  189  S.  W.  423. 
^=>I002  (MoApp.)  A    verdict    on    a    disputed 

Question  of  fact  is  final. — Allen  v.  Forschler, 
89  S.  W.  636. 
4=»I002  (Mo.App.)  Where  the, evidence,  though 
conflicting,  would  have  sustained  peremptory 
instmction  for  one  party,  but  the  court  submit- 
ted it  to  the  Jury,  which  found  for  such  party, 
the  verdict  was  conclusive.— Deiss  v.  Kasael- 
niann,  180  8.  W.  824. 

«=9l002  (Tex.Civ.App.)  If  Judgment  of  trial 
court  is  supported  by  evidence,  although  it  may 
be  conflicting,  it  is  duty  of  Court  of  Civil  Ap- 


peals to  affirm.— Boynton  Lumber  Co.  t.  Hotis- 
ton  Oil  Co.  of  Texas,  180  S.  W.  749. 
€=>I003  (Ky.)  Evidence  held  such  that  the 
court  on  appeal  could  not  say  that  verdict  for 
railway  in  action  for  loss  by  fire  alleged  to 
have  been  set  by  sparks  frote  locomotive  was 
so  flagrantly  against  the  weight  of  evidence 
as  to  indicate  passion  and  prejudice.— Powell 
V.  Louisville  &  N.  B.  Co.,  180  S.  W.  213. 
«=>I009(S)  (Ky.)  A  judgment  of  the  chan- 
cellor on  conflicting  evidence  will  not  be  dis- 
turbed, unless  the  court  is  convinced  he  has 
erred.— Cumberland  Coal  Co.  v.  Croley,  189 
S.  W.  19a 

4s>l009(3)  (Ky.)  Finding  of  chancellor  on 
question  of  fact  made  on  conflicting  evidence 
will  be  given  due  weight  in  case  of  doubt. — ^Dal- 
ton V.  Dalton,  189  S.  W.  902. 
flea  1069(4)  (Ark.)  Findings  of  fact  made  by  a 
chancellor  will  not  be  disturbed  on  appeal,  un- 
less against  preponderance  of  evidence.— Dan- 
ielson  v.  Skidmore,  189  S.  W.  67. 
4=9 1 009(4)  (Ark.)  A  finding  of  the  chancellor, 
not  against  the  preponderance  of  the  evidence, 
will  not  be  disturbed  on  appeal — Polzin  v. 
Beene,  189  S.  W.  654. 

«=»  1009(4)  (Ky.)  Where  truth  of  matter  in- 
volved ie  doubtful,  the  Supreme  Court  win 
judge  of  sufficiency  of  evidence  for  itself;  and, 
where  it  is  found  to  preponderate  against  the 
judgment  of  the  chancellor,  it  will  be  reversed. 
—James  v.  Golden,  189  S.  W.  446. 
«=»I0I0<1)  (llo,App.)  Finding  of  trial  court, 
sitting  as  a  jury,  upon  any  controverted  ques- 
tion of  fact  is  concloeive  upon  the  Court  of  Ap- 
peals if  supported  by  any  substantial  evidence. 
— Beynolds  v.  Title  Gnaranty  Trust  Co.,  189 
S.  W.  33. 

4=>I0I0(1)  (Mo.App.)  Where  a  case  was  tried 
by  court  without  a  jury  and  no  instructions 
were  asked  by  either  party.  Court  of  Appeals 
most  sustain  the  finding,  if  there  is  any  sub- 
stantial evidence  under  any  theory  of  law  to 
justify  it  in  so  doing.— Scbrock  v.  Duncan,  189 
S.  W.  910. 

^=>I0I0(1)  (Tex.CSv.App.)  The  court  on 
appeal  cannot  disturb  a  fact  finding  if  suffi- 
ciently supported  by  the  evidence.— Jenkins  v. 
Guaranty  State  Bank  of  Palestine,  180  S.  W. 
314. 

4s>IOIOCl)  (Tex.Civ.App.)  Findings  of  fact  by 
trial  court  will  not  be  reviewed  where  there  U 
any  evidence  to  support  them,  notwithstanding 
court  itself  may  reach  a  ditfcrent  conclusion. — 
T.  W.  Marse  &  Co.  v.  Flockinger,  189  S.  W. 
1017. 

<S=:>I0I0(1)  (Tez.Civ.App.)  Where  title  to  land 
is  claimed  or  adverse  possession,  and  there  is 
no  evidence  but  fact  of  possession,  and  an  ad- 
mission to  effect  that  possession  was  in  subordi- 
nation to  claim  of  owner,  a  finding  that  posses- 
sion was  not  adverse  muat  be  upheld  on  appeal. 
— Nerio  v.  Christen,  180  S.  W.  1038. 
Q=»I0I0(2)  (Mo.App.)  In  action  by  receiver  of 
insurance  company  for  money  had  and  receiifed, 
finding  that  a  loan  obtained  by  its  promoter 
was  made  to  the  company,  having  nothing  to 
support  it,  is  in  no  way  binding  upon  Court  of 
Appeals.- Reynolds  v.  Title  Guaranty  Trust 
Co.,  189  S.  W.  88. 

«s>IOII(l)  (Tex.Civ.  App.)  Appellate  courts 
do  not  nndertake  to  determine  the  mere  pre- 
ponderance of  testimony,  and  do  not  set  aside 
findings  of  courts  on  conflicting  evidence,  un- 
less contrary  to  the  overwhelming  weight  of 
testimony.- Barton  v.  McGuire,  180  S.  W.  817. 

«=9iOI>(l)  (Tez.CiT.App.)  Where  «&•  testi- 
mony is  sufficient  to  ruse  aa  issue,  thoDgfa  con* 
siderably  mooted,  it  la  the  duty  of  the  Cojrt  of 
Civil  Appeals  to  adopt  finding  of  trial  court  on 
the  issue.— McKay  v.  McKay,  189  S.  W.  520. 
«=»IOtl(l)  (Tex.Civ.App.)  The  finding  of  the 
trial  court  upon  a  direct  conflict  in  the  evi- 
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dence  ia  binding  upon  the  court  «n  appeaL— 
Jonea  v.  BarUett,  189  S.  W.  UOT. 

(H)   H«nnleaa  Error. 

<^=>I033(5)  (Mo.App.)  In  action  by  injured 
servant,  an  instruction,  permitting  finding  de- 
fendant guilty  of  negligence  if  finding  its  neglect 
in  two  respects,  was  not  open  to  ob:ection  that 
there  wag  no  evidence  of  defendant's  neglect  in 
one  of  these  respects,  where  neglect  in  either 
respect  constituted  negligence.— Plumlee  y.  Swan 
Machinery  Co.,  189  S.  W.  680. 

«=9l033(5)  (Tex.Clv.App.)  A  carrier  cannot 
complain  of  a  charge  favorable  to  it  on  the  issue 
of  the  passenger's  negligence  in  alighting  from 
a  moving  train.— Chicago,  R.  I.  &  O.  Ry.  Co. 
V.  Comstock,  189  S.  W.  109. 

«=3l033(9)  (Ky.)  Where  a  buyer  of  lumber 
made  advances  to  the  seller,  and  the  advances 
exceeded  the  value  of  the  lumber  first  delivered, 
the  seller  cannot,  having  thereafter  breached 
the  contract,  complain  of  a  verdict  allowing  re- 
covery for  less  than  the  difference  between  the 
advances  and  the  price  of  the  lumber  delivered. 
— Kinnaird  t.  B.  R.  Spotswood  &  Son,  189  S. 
W.  904. 

(3=3  1036(2)  (Tei.Civ.App.)  Where  the  state 
sued  to  recover  taxes  assessed  for  school  pur- 
poses for  the  usie  of  a  school  district,  and  dis- 
trict, the  proper  party  and  in  whose  favor  alone 
judgment  was  rendered,  came  in  by  trial  amend- 
ment, error.  If  any,  in  joining  state  as  plaintiff 
was  harmlesa— Clark  v.  State,  189  S.  W.  84. 

®=»  1 039(2)  (Tex.Civ.App.)  Where  a  petition  in 
suit  on  a  written  contract  and  to  foreclose  a 
mechanic's  lien  was  filed  in  the  district  court, 
and  detendant  cited  to  appear  therein,  and  judg- 
ment by  default  was  rendered,  the  fact  that  the 
petition  was  addressed  to  the  judge  of  the  coun- 
ty court  and  filed  therein  and  was  later  with- 
drawn to  be  filed  jji  the  district  court  was  not 
reversible  error.— Bferring  v.  Herring,  189  S.  W. 
1105. 

i8=>l040(3)  (Ark.)  That  a  demurrer  to  an  inter- 
vention was  sustained  becomes  immaterial 
where  a  reply  was  also  filed,  and  the  testimony 
entitleil  plaintiff  to  a  decision  against  intervener 
on  merits.— Hughes  Mfg.  &  Lumber  Co.  v.  Cul- 
ver, 189  S.  W.  850. 

<8=>I04I(2)  (Ky.)  In  action  for  death  of  coal 
miner  while  working  in  room  in  Tennessee, 
where  Tennessee  law  was  pleaded  in  original 
petition,  permitting  the  filing  of  an  amended 
petition,  merely  an  amplification  of  Tennessee 
law  as  to  measure  of  daraaKes,  was  not  prejudi- 
cial error.- Proctor  Coal  Co.  v.  Price's  Adm'r, 
189  g.  W.  923. 

€=»I04I(2)  (Tex.Civ.App.)  It  was  harmless  er- 
ror to  overrule  an  exception  to  an  amended  pe- 
tition because  it  did  not  specifically  designate 
the  pleading  amended  by  giving  the  date  the 
same  was  filed.— Clark  v.  State,  189  8.  W.  84. 

9=3  1042(4)  (Ky.)  In  a  suit  on  a  note  in  which 
claims  were  alleged  by  way  of  counterclaim  and 
set-off,  error  in  refusing  to  strike  paragraphs 
from  answer  and  counterclaim  held  not  prejudi- 
cial.—Blair  V.  Fraley,  189  S.  W.  886. 
«s»l043(7)  (Ky.)  In  action  for  death  in  Ten- 
nessee of  coal  miner,  where  petition  was  amend- 
ed and  evidence  admitted  as  to  measure  of  dam- 
ages under  Tennessee  law,  but  verdict  was  not 
excessive,  refusal  of  continuance  for  surprise 
was  not  prejudicial.— Proctor  Coal  Co.  v.  Price's 
Adm'r,  189  S.  W.  023. 

<3=>I0S0(1)  (Ky.)  The  admiaaion  of  incompe- 
tent -evidence  as  to  deceased  grantor'a  state- 
ment as  to  boundaries  was  not  prejudicial 
where  the  error  did  not  affect  the  condusions 
of  the  court  because  of  the  fact  that  the  testi- 
mony of  competent  witnesses  as  to  what  the 
grantor  said  with  reference  to  the  true  bound- 
aries was  so  confiicting  as  to  be  of  no  value 
in  deciding  the  question. — Cumberland  Coal  Co. 
T.  Croley,  189  S.  W.  188, 


«:»l  050(1)  (Ky.)  Where  counsel  properly 
framed  questions  as  to  emission  of  sparks  by 
locomotive  before  and  after  passing  plaintiff's 
prvperty,  and  witnesses  sometimes  went  be- 
yond the  rule  as  to  remoteness,  while  such 
answers  should  have  been  stricken,  failure  to 
do  so  was  not  prejudicial,  where  there  was  evi- 
dence properly  within  the  rule.— Illinois  Cent. 
R.  Co.  v.  Stivers',  189  S.  W.  211. 

9s>l050(l)  (Ky.)  In  forcible  entry  proceedings 
by  lessee  from  life  tenant  against  remainder- 
men, admission  of  plaintiff's  answer  and  judg- 
ment in  division  suit  against  Mm  held  harmless. 
— Avey  V.  Hogancamp,  189  S.  W.  917. 

In  forcible  entry  proceedings  by  lessee  from 
life  tenant  against  remaindermen,  admission  in 
evidence  of  report  of  commissioners  in  remain- 
dermen's suit  for  division  of  land  held  harm- 
less to  plaintiff.— Id. 

€=»I0S0(1)  (Tez.CivApp.)  In  action  against  an 
insurer  ^nd  railroad  for  damages  from  fire  com- 
municated from  boarding  cars,  evidence  as  to 
insurance  and  the  insolvency  of  insurer,  offer- 
ed before  insurer  was  dismissed,  held  not  prej- 
udicial to  railroad. — San  Antonio  &  A.  P.  Ry. 
Co.  V.  Moerbe,  189  S.  W.  128. 
<S=s>l050(l)  (Tex.Civ.App.)  Defendant  cannot 
complain  of  his  testimony  on  cross-examina- 
tion, drawn  from  him  over  his  protest,  where 
he  bad  sworn  to  practically  the  same  nicts  on 
direct  examination. — Ehlinger  v.  Speckela,  189 
S.  W.  348. 

<S=3l050(l)  (Tex.Civ.App.)  In  garnishment  pro- 
ceedings on  account  of  goods  sold  judgment 
debtor  to  garnishee  in  violation  of  Bulk  Sales 
Law,  admission  of  testimony  of  plaintiffs'  at- 
torney, resident  elsewhere  than  his  clients,  that 
they  received  no  notice  of  sale,  was  harmless. — 
Oerlach  Mercantile  Co.  v.  Hughes-Bozarth- 
Anderson  Co.,  189  S.  W.  784. 

i8=>l050(2)  (Tez.Civ.App.)  In  servant's  action 
for  Injury,  his  testimony  that  he  was  a  married 
man  and  had  two  babies,  to  which  objection  waa 
sustained,  without  motion  to  exclude  it,  and  the 
remark  of  his  counsel  that  the  testimony  was 
not  prejudicial,  held  not  reversible  error. — Kur- 
rell  Engineering  &  Construction  Co.  v.  Orisier, 
189  S.  W.  102. 

«» 1 050(2)  (Tex.Civ.App.)  In  a  passenger's  ac- 
tion for  personal  injury,  evidence  ithat  he  bsul 
no  other  means  of  making  a  living  except  by 
hard  manual  labor,  was  irrelevant,  and  where 
it  did  not  clearly  appear  that  no  inquiry  could 
have  resulted  from  its  admission,  was  reversi- 
ble error. — St.  Louis  Southwestern  Ry.  (k>.  of 
Texas  v.  Kimmey,  180  S.  W.  550. 
«3>I05I(1)  (Tez.Civ.App.)  In  suit  by  mortsa- 
gees  against  purchaser  of  mortgaged  property, 
where  mortgage  introduced  in  evidence  without 
objection  substantially  described  note  it  secured. 
admission  of  parol  testimony  to  show  contents 
of  note  was  harmless. — T.  W.  Marse  &  Co.  v. 
Flockinger,  189  S.  W.  1017. 
9=91051(3)  (Mo.App.)  In  action  on  municipal 
contractor  s  bond  given  under  ordinance  declar- 
ing that  it  should  cover  payment  of  labor  and 
materials,  surety,  having  admitted  terms  of  or- 
dinance, cannot  complain  that  it  was  received  in 
evidence.— (Jity  of  Macon  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  189  S.  W.  645. 
<S=3l052(6)  (Ky.)  In  action  for  death  in  Ten- 
nessee of  coal  miner,  admission  of  evidence  as 
to  the  measure  of  damages  under  Tennessee  law 
was  not  prejudicial  error,  where  it  did  not  ap- 
pear that  verdict  was  excessive. — Proctor  Coal 
Co.  V.  Price's  Adm'r,  189  S.  W.  923. 
<8=>I0S2(5)  (Tex.Civ.App.)  In  action  against 
railroad  for  injury  on  tra(A,  in  view  of  an- 
swers of  jury  to  special  issues  on  which  ques- 
tion of  defendant's  liability  depended,  error  in 
permitting  medical  witnesses  to  testify  that 
malingerers  in  damage  claims  against  railways 
select  the  spine  as  a  favorite  daim  of  injury 
held  harmless.— La  Grono  v.  Chicago,  'EL  L  A. 
(i.  Ry.  Co.,  188  S.  W.  98. 
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«=»l 056(1)  (Ky.)  In  action  for  damagbs  to 
property  from  negUgeBt  gradinK  of  streets,  etc, 
alleged  error  tin  rejection  of  evidence  could  not 
authorize  roTereal,  where  OTcrwhelmine  weight 
of  eridence  was  that  property  was  not  damaged. 
—Martin  v.  City  of  WilliamsbuiK,  189  S.  W. 
422. 

®=>I056(2)  (Tez.CiT.App.)  The  exclusion  of 
impeaching  evidence  offered  by  appellant  upon 
immaterial  issues  is  not  ground  /or  reversal.— 
Wentzell  v.  Chester,  18&  8.  W.  804. 


>  1 057(1)  (Ark.)  It  was  not  prejudicial  to  ex- 
clude testimony  whether  a  motorman  on  the 
colliding  car  could  have  seen  the.  fire  wagon, 
where  a  diagram  of  the  locality  and  the  situa- 
tion of  the  vehicle  was  admitted,  and  the  jury 
was  permitted  to  view  the  scene.— Ft  Smiti 
Light  &  Traction  Co.  v.  Hendrickson,  18B  S. 

«=>I058(2)  (Mo.)  Error  in  excluding  testimony 
of  a  witness  as  to  the  incapacity  of  testatrix  to 
understand  a  business  transaction  held  harm- 
less, in  view  of  other  testimony  by  the  same 
witness  to  the  same  effect.— Lowry  v.  Columbia 
Cemetery  Ass'n,  188  S.  W.  1162. 

^s»  1 058(3)  (Ky.)  In  action  for  death  of  servant,' 
exclusion  of  testimony  on  matter  shown  without 
objection  by  other  witnesses  held  harmless.— 
Evansvllle  Bys.  Co.  t.  ligon's  Adm'r,  188  S. 
W.  888. 

-^sslOeOCl)  (Mo.)  In  lineman's  action  against  a 
city  for  personal  injuries  caused  by  an  electric 
-current,  error  in  improper  statements  of  plain- 
tiff's counsel  as  to  wealth  of  defendant  city  was 
rendered  harmless  by  defendant's  counsel  in 
making  for  city  a  plea  of  poverty. — Myers  ▼. 
City  of  Independence,  189  S.  W.  816. 

«=»  1060(4)  (Tex.Giv.App.)  Where  verdict  was 
supported  by  a  strong  preponderance  of  the  evi- 
dence, improper  argument  of  counsel  as  to  prac- 
tice in  federal  courts  was  harmless.- La  Grone 
▼.  Chicago,  R.  I.  &  G.  Hy.  O).,  189  S.  W.  99. 
«=>I062(6)  (Tex.av.App.)  Whers  the  seUer 
of  embalming  fluid  warranted  it  to  be  good  for 
the  purpose  intended  and  the  buyer  pleaded 
breach  of  such  warranty,  it  was  immaterial 
what  the  value  of  the  fluid  was  at  the  point 
of  shipment  so  that  any  error  in  submitting 
issue  of  such  value  is  harmless. — Frigid  Fluid 
Co.  V.  Sid  Westheimer  Co..  189  S.  W.  384. 

Although  admission  of  testimony  of  witness 
that  embalming  fluid  bad  no  market  value  was 
erroneous,  the  error  was  harmless,  where  the 
issue  was  on  breach  of  warranty  and  not 
market  value. — ^Id. 

€=>l 064(1)  (Ky.)  In  an  action  against  coal 
company  by  machine  man  for  injuries  from 
fall  of  slate  in  a  mining  room,  an  instruction 
as  to  defendant's  duty  to  look  after  the  safety 
of  the  working  place  and  plaintiff's  knowledge 
as  to  whether  the  roof  Was  unsafe  held  not 
prejudicial  to  defendant— Consolidation  Coal 
Co.  V.  Music,  189  S.  W.  200. 

In  an  action  against  coal  company  by  ma- 
chine man  for  injuries  from  fall  of  slate  in 
a  mining  room,  instraetion  on  damages  held 
not  prejudicial  -  to  defendant,  where  both  par- 
ties' theories  of  the  case  were  presented  in 
separate  instructions. — ^Id. 

In  action  .against  coal  company  by  machine 
man  for  injuries  from  fall  of  slate  in  a  mining 
room,  instruction  held  not  prejudicial,  as  al- 
lowing tlie;men  to  disregard  the  mining  compa- 
ny's ruieet  and  customs  and  to  substitute  af- 
ferent rules  or.  customs  of  their  own.— Id.  - 
«=>I064(1)  (Ky.)  Where. the  Infant  plaintiff's 
arrest  was  not  made  with  unnecessary  force, 
and  he  waa  not  subjected  to  bodily  suffering, 
hot  the  court  tiermitted  recovery  therefor,  and 
verdict  for  $500  was  returned,  the  court  could 
-  not  sav  that  the  erroneous  instruction  was  not 
prejudicial.— Illinois  Cent.  R.  Co.  v.  Denning- 
•  ton,  189  S.  W.  217. 


«=>I064(1)  (Ky.)  In  action  for  damages  to 
property  from  negligent  grading  of  streetL  etc, 
alleged  error  in  instructions  could  not  authorize 
a  reversal,  where  overwhelming  weight  of  evi- 
dence was  that  property  was  not  damaged. — 
Martin  v.  City  of  Williamsburg,  189  S.  W.  422. 
4=9 1 064(4)  (Tex.Civ.App.)  In  malicious  prosecu- 
tion, error  in  omitting  mim  definition  of  lar- 
ceny the  element  that  the  property  must  have 
been  taken  from  possession  of  the  owner  or  a 
person  holding  it  for  him  is  harmless,  whore  the 
jur^  ponld  not  have  found  a  taking  without  a 
taldng  from  the  owner's  possession. — Meyer  v. 
Monnig  Dry  Goods  Co..  189  S.  W.  80. 
4=9 1 066  (Ark.)  In  depositor's  action  to  recover 
amounts  transferred  by  cashier  of  defendant 
bank  from  the  deposit  to  his  own  account,  with- 
out authority  thereto,  no  prejudice  could  result 
to  defendant  from  instructions  not  correctly  de- 
claring the  law  upon  an  account  stated,  which 
did  not  constitute  a  defense. — Citizens'  Bank  & 
Trust  C!o.  V.  Hinkle,  189  S.  W.  679. 
«s>l066  (Tex.Civ.AppO  A  charge  submitting 
the  issue  of  fraud  on  facts  pleaded  as  such,  in- 
sufBcient  to  constitute  fraud,  is  prejudicial.— 
Panhandle  &  S.  F.  By.  Co.  v.  Bell,  189  S.  W. 
1097. 

«s>l067  (Ky.)  While  an  instraetion  limiting 
the  effect  of  life  tables  introduced  to  show  the 
decedent's  life  expectancy  should  be  given  when 
requested,  the  refusal  of  such  an  instruction  is 
not  prejudicial  error. — Proctor  Coal  C!o.  v. 
Priced  Adm'r,  189  a  W.  923. 
4=>I067  (Tex.Civ.App.)  Refusal  of  special 
charges  submitted  by  appellant  upon  immate- 
rial issues  is  not  cause  for  reversal— Wentzell 
V.  Chester.  189  S.  W.  804. 
«=9l068(8)  (Tez.Civ.App.)  In  landlord's  suit 
against  tenant,  whether  court  erred  in  giving 
first  paragraph  of  charj^e,  informing  jury  of 
reasons  relied  on  by  him  in  concluding  that 
lease  terminated  on  date  specified  in  peremp- 
tory instruction  for  [tlaintUf,  held  immaterial  in 
the  absence  of  objections  to  the  peremptory  in- 
struction.—Land  V.  Johnson,  189  S.  W.  887. 
@=>I068(4)  (Ky.)  In  an  action  for  breach  of  a 
contract  to  sell  lumber,  where  the  amount  of  the 
verdict  showed  that  plaintiff,  the  buyer,  was 
only  allowed  recovery  of  the  difference  between 
the  contract  and  market  price,  lumber  having 
risen  in  price,  defendant  cannot  complain  of 
defects  in. an  instruction  on  special  damages.— 
Kinnaird  v.  B.  B.  Spotswood  &  Son,  189  S.  W. 
904. 

^=»  1 068(4)  (Ky.)  In  action  for  death  of  miner 
in  Tennessee,  giving  Kentucky  measure  of  dam- 
ages was  not  prejudicial  error,  where  it  did  not 
appear  that  verdict  was  excessive. — Proctor 
Coal  Co.  V.  Price's  Adm'r,  189  S.  W.  828. 
«=9|07I(1)  (Tex.(3iv.App.)  Where  there  are 
sufficient  facts  in  the  statement  of  facts  to  sus- 
tain the  judgment,  it  is  immaterial  whether  the 
court  also  set  forth  conclusions,  deductions,  and 
inferences  instead  of  facts.— Ehlinger  v.  Speck- 
els,  189  S.  W.  348. 

«=»I07!(1)  (Tex.Civ.App.)  In  tr^spags  to  try  ti- 
tle wherein  boundaries  were  in  dispute,  error  in 
giving  probative  force  to  subdivisions  of  surveys 
as  controlling  location  of  another  held  harmless. 
— Boyntnn  Lumber  Co.  v.  Houston  Oil  Co.  of 
Texas.  189  S.  W.  749. 

«=»I074(2)  (Tex.(3iv.App.)  Error  In  granting 
a  writ  of  possession  to  plaintiff  bank  under  a 
decree  in  a  proceeding  to  recover'  title,  by  the 
terms  of  which  title  and  possession  was  or- 
dered in  plaintiff  bank,  held  harmless,  where 
defendant*  assented.— Schaefer  v.  First  Nat 
Bank,  Bay  CHty,  188  S.  W.  556. 

(J)  Dedsiona   of  Intermeftliite    Courts. 

.„^=3l082(2)  (Ky.)  In  a  proceeding  for  appoint- 
ment as  administrator,  where  applicant  filed 
written  exceptions  in  county  court  to  deposi- 
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tions  taken  and  to  various  questiona  and  an- 
swers, but  failed  to  have  the  exceptions  passed 
upon  by  circuit  court,  it  must  be  considered, 
upon  appeal  to  Supreme  Court,  that  he  waived 
the  exceptions,  in  circuit  court. — Moran  v.  Mor- 
an's  Adm'r,  189  8.  W.  248. 
®=3l09l(2)  (Tex.Civ.App.)  Where  plaintilTg 
pleadings  before  a  justice  vere  oral  and  there 
was  no  memoranda  thereof  in  record  from  the 
county  court,  allegations  in  his  petition  will 
be  presumed  to  have  been  consistent  with  the 
rulings  of  trial  judge.— Gulf,  O.  &  8.  F.  Ry. 
Co.v.  Goodman    189  S.  W.  826. 

Court  of  Civil  Appeal  must  presume  other 
oral  pleading  in  justice  court  on  behalf  of 
plaintiff,  not  inferable  from  statement  thereof 
in  charge,  necessary  to  sustain  county  court's 
judgment,  if  consistent  with  the  charge,  bnt 
cannot  presume  allegations  cMitradictory  to 
statement  thereof  in  written  charge.— Id. 

(K)   BvliaeavoBt  Appeals. 

«=>I099(1)  (Ky.)  In  an  action  to  invalidate  for- 
feiture by  the  state,  where  on  first  appeal  the 
onW  question  decided  was  that  tlie  petition  was 
Bumcient  on  demurrer  because  tlie  affidavit  for 
warning  order  of  the  commonwealth's  attorney 
was  insufficient,  the  insufficiency  of  the  affidavit 
was  established  on  second  appeal.— Smith  v. 
Commonwealth  Land  &  Lnmber  Oo.,  180  S.  W. 
912. 

XVn.   DETERBCINATIOK  AND  SXS- 
POSITION  OF  OAU8E. 
(A)  DeelatoB  1b  Qe»«««U. 

«s>ll06(4)  (Ky.)  Where  case  was  tried  below 
upon  incorrect  theory,  and  evidence  directed 
more  particulariy  to  an  immaterial  question, 
Court  of  Appeals  will  not  pronounce  final  judg- 
mentj  but  will  remand  for  further  proof  on  the 
decisive  question.— Sharer  v.  Tuck,  189  S. 
W.  27. 

(C)   ModlAeiitton. 

«=»  1 1 5 1  (1)  (Ky.)  Where  calculation  of  usury 
found  in  record  on  appeal  is  complicated,  and 
where  decision  requires  different  calculation 
than  that  adopted  by  trial  court.  Supreme  Court 
would  not  make  calculation,  but  would  recom- 
mend it  to  be  done  on  return  of  caae.-^William8 
V.  Eagle  Bank,  189  S.  W.  883. 
®=»II5I(2)  (Tex.Civ.App.)  Where  the  facts 
are  undisputed,  held,  that  error  in  rendering 
judgment  for  an  excessive  amount  may  be  cor- 
rected by  Court  of  (3ivU  Appeals  without  new 
triaL— Barton  t.  McGuire,  189  S.  W.  817. 

(D)  Reversal. 

«=»t  170(11)  (Tex.Civ.App.)  Judgmeat  for  de- 
fendant m  action  for  injuries  caused  by  a  neg- 
ligently constructed  scaffold  was  not  reversible 
for  refusal  by  the  trial  court  to  grant  a  new 
trial  because  judgment  for  defendant  was  con- 
trary to  the  law  and  evidence,  where  the  evi- 
dence, although  disputed,  waq  so  meager  as  to 
justify  an  instructed  verdict  for  defendant,  in 
view  of  rule  62a  (149  S.  W.  x).— Goodson  v. 
Houston  &  T.  C.  R.  Co.,  189  S.  W.  82. 
<S=»I173(2)  (Tcx.Civ.App.)  Where  only  one  of 
defendants  appealed  from  denial  of  his  privilege 
to  be  sued  in  county  of  his  residence,  and  judg- 
ment was  reversed  and  dismissed  as  to  him,  it 
would  not  be  disturbed  as  against  other  de- 
fendants.—Hughes  V.  Turner,  189  S.  W.  87. 
«=3ll73(3)  (Tex.Civ.App.)  Under  the  statute 
providing  that  tbere  shall  be  -but  one  final  judg- 
ment in  a  case,  in  an  action  against  contractor 
and  sureties  on  contractor's  bond,  a  judgment 
against  contractor  on  admission  of  liability  and 
sustaining  exceptions  of  sureties  to  complaint, 
being  a  final  judgment,  to  which  Contractor  was 
not  a  party,  a  reversal  foar  error  will  operate 
as  a  reversal  as  to  all  parties.— Buell  Planing 
Mill  Corp.  V  BuUard.  189  S.  W.  776. 
«=»n75(5)  (Tex.Civ.App.)  The  court,  on  re- 
versiixg  a  jndgmoit  for  the  beneflda^  of  the 


member  of  a  firatenial  order,  can  nsMMr  judg- 
ment for  the  order,  where  the  nneontradict^ 
evidence  shows  that  under  the  constitution  the 
member  was  not  entitled  to  a  death  donation. — 
United  Brotherhood  of  Carpenters  and  J<Hnen 
of  America  v.  Luck,  189  g.  W.  1036. 

(F)   MkadBte    waA    Proeeedlacs    tm    I<ower 
Conrt. 

«3=3|  194(1)  (Ark.)  A  mandate  directing  the  low- 
er court  to  proceed  with  a  foreclosure  in  ao  far 
as  it  included  an  account  of  1909,  was  broad 
enough  to  permit  an  amendment  of  the  pleadings 
and  taking  additional  evidence,  if  the  account  of 
1909  could  not  otherwise  be  correctly  stated. — 
Howell  V.  Walker,  189  S.  W.  1058. 
<8=>i20t(3)  (Ark.)  As  a  rule,  after  remand  of 
the  cause  to  take  and  state  an  account,  thou^ 
amendment  and  additional  proof  were  neces- 
sary such  proceedings  could  not  be  had  unless 
the  Supreme  Court  mandate  so  directed  or  per- 
mitted.—Howell  v.  Walker,  189  S.  W.  105a 
^=>I202  (Ark.)  As  a  rule  after  remand  of  the 
cause  to  take  and  state  an  account  though  amend- 
ment and  additional  proof  were  neoessaf^,  such 
proceedings  could  not  be  bad  unless  the  Su- 
preme Court  mandate  so  directed  or  permitted. 
—Howell  V.  Walxer,  188  S.  W.  1058. 

XVm.  Z.EABII.XTIE8  ON  BONIM   AND 

UNDEBTAKINGS. 

«s>t225  (Ky.)  The  fact  that  one  of  the  SDreties 
on  a  supersedeas  bond  was  corporation  uot  au- 
thorized to  execute  such  bond  does  not  release 
the  cosurety.— O'Geary  v.  Lorch,  189  S.  W.  889. 
9=9 1245  (Ky.)  In  an  action  on  a  supersedeas 
bond,  an  answer  by  a  surety  that  the  plaintiff 
had  levied  on  property  of  the  principal  neU  de- 
murrable.—O'Geary  V.  liorch,  189  S.  W.  888. 

APPEARANCE 

See  Infants,  ♦=>89. 

APPELLATE  itmJSOICTION. 

See  Conrta,  «=>231-247. 

APPLICATION. 

Bee  Guardian  and  Ward,  4=>114:    FsiTment, 

APPOWTMENT. 

See  Corporations,  ®=>564,  557,  621;  Execu- 
tors and  Administrators,  4=»17-18;  Infants. 
«=»78,  79. 

ARGUMENT  OF  COUNSEL 

Bee  Criminal  Law,  «=9e99-728.  10B7.  1154. 
1171;   Trial,  «8=>114-133. 

AflREST. 

See  Bail;    False  Imprisoiunent,  «=»15. 
n.  OH  CRIKINAI.  CHARGES. 

«=>63(1)  (Tex.Cr.App.)  Statutes,  authorinng 
arrests  without  warrant  by  peace  officers,  and 
authorizing  municipal  corporations  to  establish 
rules  authorizing  such  arrests,  are  not  invalid 
by  reason  of  Const,  art  1,  {  9.— Grippen  v. 
Btate,  189  S.  W.  496. 

ARREST  Of  JUDGMENT. 

See  OrimlBal  Law,  iB=>970,  974. 

ARSON. 

See  Oriminal  Law,  4s>534,  678;  Searcbea  and 

Seizures,  «s>7. 

«s=>4  (Tenn.)  Under  Shannon's  Code,  M  6.'>2»- 
6531,  punishing  setting  fire  to  a  buildiuK  mali- 
ciously, malice  against  a  particular  person  or 
thing  is  not  essential;  it  being  sufficient  to  show 
that  accused  wu  actuated  if  malkaoua    pui^ 
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poM,  and  tbat  he  set  fli«  to  a  bnlldliiK  wiUfnlly 
rather  tban  negligently  or  acddentaUr.— Crow 
V.  State,  189  S.  W.  687. 

«3>ll  (Tenn.)  Under  Shannon'!  Code,  St  6629- 
6531,  as  to  arson  and  maliciously  tetting  fire  to 
buildlnes,  it  is  sufficient  that  accused  set  fire 
to  a  building  willfully  and  maliciously,  although 
the  building  was  not  thereby  deotroyed.— Grow 
V.  State,  189  S.  W.  687. 

Under  Shannon's  Code,  |i  6829-6531,  where 
a  prisoner  in  a  concrete  and  brick  calaboose  set 
fire  to  the  door,  which  was  the  only  combustible 
part  of  the  building,  he  was  guilty ;  it  being  im- 
material that  the  balance  of  the  building  was 
compot>ed  of  fireproof  material  if  tbe  door 
would  bum. — Id. 

Under  Shannon's  Code,  ii  6629-«531,  it  is 
sufficient  to  complete  tbe  offense  if  a  building  is 
so  set  on  fire  that  tbe  nature  of  the  fiber  of  the 
combustible  to  which  fire  is  set  is  changed  or 
charred. — Id. 

«=9l8  (Ky.)  Since  Kj;.  St.  $  1169,  defining  the 
crime  of  burning  an  insured  house,  which  no- 
where requires  that  it  should  have  been  insoted 
against  fire,  an  Indictment  merely  alleging  that 
the  building  burned  was  insured  without  alleg- 
ing that  it  was  insured  against  fire  is  sufficient 
-%enaker  t.  Commonwealth,  189  8.  W.  928. 

ASPORTATION.   . 

S««  Larceny,  4=»17. 

ASSAULT  AND  BATTERY. 

See  Homicide,  «=>116,  267. 

n.  OBIMINAZ.  BEarONBIBIUTT. 
(B)  Vrttuatmawtk  «Bd  P«AlaIUBeBt. 

^=986  (Tex.Cr.App.)  In  a  presecutlon  for  as- 
sault, where  self-defense  was  an  issue,  proof 
that  injured  party  had  reputation  of  being  a 
violent  and  dangerous  man  when  drinking  wag 
admissible.— Reid  v.  State,  189  S.  W.  483. 

In  a  prosecution  for  assault,  evidence  of 
isolated  acts  of  violence  by  injured  party  was 
inadmissible,  where  there  was  no  evidence  that 
accused  was  aware  of  such  acts  prior  to  as- 
sault—Id. 

ASSESSMENT. 

See  Drains,  «=>68-90;  Highways,  «=3l36, 
136;  Municipal  Corporations,  «=9430-5«2. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  «b9719-758. 

ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors; 
Fraudulent  Conveyances;  Insurance.  ^^121, 
207,  687;  Vendor  and  Purchaser,  «=»201. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

I.  BEOinaiTES  AJn>  valwity. 

(A)   Watwre  mmA  Baaentlala   of  Tnmtm   tor 
Credltora. 

4=>4  (Ky.)  Under  an  instrument  executed  by 
plaintiff  to  two  of  her  creditors,  htld,  that  they 
took  her  stock  of  goods  as  assignees  for  the 
benefit  of  all  her  creditors.- Weber-Wolters 
Dry  Goods  Co.  v.  Scott,  189  S.  W.  228. 

ASSOCIATIONS. 

See  Insnrance,  «=>687-825;  Joint-Stock  Oom- 
IMnies. 

ASSUMPSIT,  ACTION  OF. 

See  Account  Stated;   Money  Received. 


ASSUMPTION  OF  RISKS. 

See  Master  and  Servant  <8=>206-222,  28a 


See  Hospitals. 


ASYLUMS. 
ATTACHMENT. 


See  Damages,  «3>62;  Evidence,  «=»263.  S17; 
Execution;  Exemptions;  Garnishment;  Home- 
stead;  Seqnestration. 

XL   WBONOFin.  ATTACHMENT. 

9=»357  (Tex.Civ.App.)  An  attachment  is  wrong- 
fully issued  if  baaed  upon  affidavit  stating,  nn- 
truthfuUy,  that  defendant  is  Justly  indebted  to 
plaintiff.— Comer  v.  Powell,  189  S.  W.  88. 
4=3368  (Tex.Civ.App.)  One  claiming  title  and 
.possession  of  property  wrongfully  attached 
and  sold  as  the  property  of  another,  may  elect 
to  sae  to  recover  the  property  itself.— Taylor 
Bros.  Jewelry  Co.  v.  Kelley,  189  8.  W.  340. 
4=»374  (Tez.Civ,App.)  In  suit  for  automobile 
wrongfully  attached  and  sold  as  property  of 
another,  testimony  held  not  to  constitute  such 
proof  of  reasonable  market  value  when  taken 
as  to  afford  basis  for  judgment — Taylor  Bros. 
Jewelry  Co.  v.  Kelley,  189  S.  W.  340. 

In  suit  for  automobile  wrongfully  attached 
and  sold  as  property  of  another.  Held,  that 
there  was  no  evidence  upon  which  to  base  a 
finding  of  $2  per  day  rental  value.— Id. 

In  suit  for  automobile  wrongfully  attached 
and  sold  as  property  of  another,  held,  on  evi- 
dence, that  plaintiff  should  have  judgment  for 
detention,  or  in  the  alternative  for  its  value 
with  such  damages. — Id. 

«=937S(2)  (Tex.Civ.App.)  A  writ  of  attach- 
ment, wrongfully  issued  and  levied  on  proi>erty. 
entitles  the  owner  thereof  to  at  lea.st  nominal 
damages,  although  the  property  be  not  exempt. 
—Comer  v.  PoweB,  189  S.  W.  88. 
«=>375(3)  (Tex.  Civ.  App.)  Ordinarily,  the 
measure  of  damages  for  wrongful  attachment 
is  the  value  of  the  goods  attached,  with  in- 
terest from  the  date  of  seizure.- Taylor  Bros. 
Jewelry  Co.  v.  Kelley,  189  S.  W.  340. 

In  suit  for  automobile  wrongfully  attached 
and  sold  as  property  of  another,  or  for  its 
value,  plaintiff  might  recover  it,  together  with 
reasonable  value  of  its  ose  on  basis  of  rental 
value. — Id. 

ATTEMPT^ 

See  Forgery,  «=>19. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  <8s>207,  1060;  Bills 
and  Notes,  €=:>634:  Contlnuanoe,  ^920; 
Criminal  Law,  «s>711,  1164,  1171;  Insur- 
ance, 4bb624  ;  MaHcions  Prosecotion,  4s»21 ; 
Process,  «s»118;  Trial,  «S3U4-^183. 

I.  THE  OFFICE   OF  ATTOBXET. 
(O)   Bmapeaalon  and  Dlal>a,rment. 

4=»57  (Ky.)  On  appeal  from  judgment  under 
Ky.  St.  {  104,  suspending  an  attorney  for  fail- 
ure to  pay  moneys  due  nis  client  on  demand, 
on  the  question  purely  of  fact  whether  he  vio- 
lated the  statiite,  the  court  will  not  interfere 
with  the  finding  of  the  trial  judge. — Heck  v. 
Battistee,  189  S.  W.  25. 

IV.  COMFEKSATIOV  AND  LIEN  OF 

ATTORNEY. 

(A)  Feea  and  Other  Rcmancratlon. 

4=3 1 49  (Tex.(3iv.App.)  An  attorney's  agree- 
ment with  the  owner  of  a  ranch  in  Mexico  to 
act  in  recovering  cattle  or  the  value  thereof, 
which  the  agreement  recited  were  converted  by 
a  Mexican  general,  held  not  to  entitle  the  attor- 


ror  casM  in  Dee.  Die.  ft  Am.  Die.  Key  No.  Sailes  A  Indaxas  see  sama  topic  and  KBY-NUUBKR 
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ney  to  compensation,  where  nothing  was  recov- 
eretl  by  him.— Sanford  v.  Weller,  189  S.  W. 
1011. 

ATTORNEY  GENERAL 

See  Charities,  <es>28. 

AUTOMOBILES. 

See  Attachment;  Master  and  Servant,  <S=>302; 
Railroads,  9=>350;  Street  Railroads,  9=a 
103;  Trespass,  «=>79. 

BAIL 

ZI.  IN    CRIBIIKAX.    PBOBEOUnONS. 

$=»5I  (Tex.Cr.App.)  Where  the  state's  evidence 
would  make  a  case  of  murder  in  first  degree, 
bond  should  not  be  nominal,  though  evidence 
for  defendant  would  show  lower  grade  of  ofr 
fense,  or  justifiable  homicide,  and  the  bond 
should  be  fixed  at  $7,500.— Ex  parte  Lovell,  180 
S.  W.  486,  487, 

^=970  (Tex.Cr.App.)  Where  accused  filed  ap- 
peal bond  with  the  sheriff  in  term  time,  the 
appeal  will  be  dismissed,  since  appeal  bond  can- 
not be  taken  in  term  time;  a  recognizance  be- 
ing necessary.— Taylor  v.  State,  189  S.  W.  141. 
®=>70  (Tex.Cr.App.)  Where  accused  files  ap- 
peal bond  with  the  sheriff  in  term  time,  the  ap- 
peal will  be  dismissed;  a  recogniz.ince  being 
necessary.— Taylor  v.  State,  189  S.  W..142. 
«=»94  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  960,  providing  that  appeal  in  action 
on  bail  bonds  shall  be  governed  by  the  rule 
governing  appeals  in  civil  cases,  an  appeal^  by 
defendant  will  be  dismissed  where  no  briefs 
have  been  filed  in  the  court  below  and  in  the 
Court  of  Criminal  Appeals.- Mendlovitoi  v. 
Stote,  189  S.  W.  262. 

BAILMENT. 

See  Pledges. 

BANKRUPTCY. 

Sec  Assignments  for  Benefit  of  Orediton. 

ZH.   ASSIGNBDBHT,  ADMIinSTRATION, 

AHD  DISTBIBUTION  OF  BAMK- 

BUPT'S  ESTATE. 

(B)  AaBtarnmeiit,    and    Title,    Rlskta,    nad 
Remedies  of  Tmate*  la   General. 

«=»I55  (Ky.)  The  trustee  in  bankruptcy  takes 
only  such  title  and  interest  in  the  property  as 
the  bankrupt  has  at  the  time  of  filing  the  peti- 
tiouj  and  so  took  title  to  the  homestead,  pos- 
session of  which  had  been  decreed  to  the  wife 
on  divorce  subject  to  her  rights.— Brown  t. 
Brewn,  189  S.  W.  921. 

(D)   Administration  of  Bstate. 

^=>268  (Ky.)  A  person  interested  in  property, 
who  was  not  made  a  party  to  the  bankruptcy 
proceeding  in  which  a  sale  of  the  property  was 
decreed,  was  in  no  way  affected  or  concluded  by 
the  proceeding  or  the  sale  pursuant  thereto. — 
Brown  v.  Brown,  180   S.  W.  921. 

The  purchaser  at  a  bankrupt  sale  acquires 
only  such  title  as  the  trustee  took  and  the  bank- 
rupt bad  at  the  time  of  filing  the  petition. — Id. 

Where  the  wife  was  decreed  possession  of  the 
homestead  as  a  part  of  her  alimony,  and  a  later 
decree  discontinued  such  homestead  right,  and 
the  husband  became  a  bankrupt,  and  the  home- 
stead was  sold  at  bankrupt  sale,  the  wife's  right 
in  the  homestead  was  not  thereby  cut  off.— Id. 

(FJ    Claima  Asainsf  and  Distrlbntlon  of 
Estate. 

«8=»3I5(2)  (Ky.)  Under  Bankr.  Act  July  1, 
1898.  I  17,  as  amended  by  Act  Cong.  Feb.  5, 
1903,  8  5,  a  judgment  for  alimony  is  not  a  debt 
provable  in  bankruptcy.— Brown  v.  Brown,  1S9 

l9*       Ws     olbl* 


▼.  BXOHT8,   BEBCBDIE8,   AHD   DIS- 
CKABOE  OF  BAHXBUPT. 

^:»42l(5)  (Ky.)  By  specific  provisions  of 
Bankr.  ActJuly  1,  1898,  J  17,  as  amended  by 
Act  Cong.  E^b.  6,  1903,  g  6,  a  judgment  for  ali- 
mony in  favor  of  the  wife  is  not  a  debt  provable 
in  bankruptcy,  nor  released  by  a  discharge  in 
bankruptcy.— Brown  v.  Brown,  189  8.  W.  921. 
<S=>426(1)  (Tex.Civ.App.)  Maker  of  note  who 
procured  loan  from  holder  by  false  representa- 
tions that  he  owned  insurance  policy  worth 
$500  held  not  discharged  from  debt  by  dis- 
charge in  bankruptcy.— Ehlinger  v.  Speckels. 
189  S.  W.  348. 

BANKS  AND  BANKING. 

See  Account  Stated,  «=»6 ;  Constitutional  Law, 
€:9l29;  Corporations,  ^=>34;  Indictment 
and  Information,  4=3 125,  128;  Witnesses, 
«=»142.  ^^ 

n.  BAHKIMG  OOBPOBATIONS  AlTD 
ASSOCIATIOH8. 

(B)  Capital,  Stoeli^  aad  DlTldeadto. 

€=5>39  (Tex.Civ.App.)  Note  given  for  capital 
stock  of  a  bank  in  contravention  of  Const,  art 
12,  i  6,  prohibiting  issuance  of  stock  in  a  cor- 
poration, except  for  money  paid,  labor  done,  or 
property  actually  received,  is  void  as  between 
the  parties.— Thompson  v.  First  State  Bank  of 
AmarUlo,  189  8.  W.  lia 

Subscriber  to  corporate  stock  of  banking  cor- 
poration payable  by  note,  in  contravention  of 
Const  art  12,  f  6,  after  bank's  insolvency,  and 
in  view  of  trust  fund  doctrine,  held  not  en- 
titled, as  against  its  creditors,  to  assert  invalid- 
ity of  note.— Id. 

Under  Const  art  12,  {  6,  prohibiting  issu- 
ance of  stock  in  corporabon  except  for  money 
paid,  labor  done,  or  property  actually  received, 
bankmg  corporation  has  no  right  to  issue  or 
tender  its  stock  until  the  subscriber's  note  waa 
paid.— Id. 

In  action  by  state  officers  in  name  of  banking 
corporation  to  recover  upon  subscription  note, 
evidence  held  to  show  that  liability  of  parties 
on  ground  that  note  was  given  in  violation  of 
Constitution,  was  not .  raised  until  bank  had 
failed  and  suit  was  brought — Id. 
*=»39  (Tex.av-App.)  Where  Special  Act  Mav 
23,  1871  (Sp.  Acts  12th  Leg.  c.  264),  for  incor- 
poration of  banking  corporation  was  repealed 
by  Const  1876,  art  16,  {  16,  the  incorporation 
of  pretended  banking  corporation  thereunder, 
contracts  for  subscription,  and  notes  given  there- 
for held  void  ab  initio.— Davia  v.  AlUaoo.  189 
S.  W.  068. 

m.  nnroTioNB  Ain>  DEAiiZiToa. 

(B)  Representation    of    Bank    by    Oaeers 
and  Agents. 

<&=3ll2  (Ark.)  Where  bank  cashier  misappro- 
priated amounts  from  depositor's  account  bank 
would  be  liable  to  depositor,  unless  depositor 
with  knowledge  thereof  ratified  the  charges,  or 
did  not  within  a  reasonable  time  notify  bank 
that  statement  with  vouchers  representing  such 
ebarges  was  ineorrect.— Citliens*  Bank  & 
Trust  Co.  V.  Hinkle,  180  S.  W.  679. 
®=»l  16(4)  (Tex.av.App.)  Bank,  taking  note, 
was  not  taxed  with  notice  of  facts,  reUtive  to 
fraud  in  inception  of  note,  known  to  its  cashier. 
whose  knowledge  was  acquired  when  acting  sole- 
ly in  his  individual  capacity,  for  himself  and 
another  concern,  in  which  baink  had  no  interest 
—Guaranty  Sttite  Bank  v.  Bland,  189  S.  W. 
546. 

€=»II8  (Ky.)  In  suit  to  enforce  note  and 
mortgage  lien,  evidence  held  not  to  show  that 
plaintifl^s  occasional  attorney  exercised  any 
agency  for  it  in  the  borrowing  of  money  and 
its  payment  to  third  party  under  such  partj-'s 
threats  to  prosecute  defendant  .if  it  waa   not 
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paid.— Fean  ▼.  United  Loan  &  Deposit  Bank, 
189  S.  W.  226. 

(O)  DepOBlta. 

®=>ir9  (Ark.)  The  relation  of  a  bank  and  Its 
depositor  is  simply  one  of  debtor  and  creditor, 
—Citizens'  Bank  &  Trust  Co.  v.  Hinkle,  189 
S.  W.  679. 

<S=>I27  (Tex.Civ.App.)  In  bank's  suit  on  note, 
evidence  held  insufficient  to  sustain  finding  tnat 
note  was  ever  received  on  deposit  by  bank. — 
Guaranty  State  Bank  v.  Bland,  189  S.  W.  546. 
<©=>I40(1)  (Tex.Giv.App.)  Where  bank  promis- 
ed another  to  pay  its  depositor's  check,  when 
check  was  presented  to  promisor  bank  it  should 
have  been  paid,  and  bank  was  liable  for  failure. 
— First  Nat.  Bank  v.  San  Juan  State  Bank, 
189  S.  W.  746. 

«=9l5l  (Ark.)  A  depositor  has  the  right  to  sup- 
pose that  his  bank  account  is  being  correctly 
kept,  and,  while  bound  to  examine  his  pass- 
book and  to  complain  if  it  furnishes  notice  oT 
improper  charges  against  his  account,  he  is  un- 
der no  duty  to  act  until  such  notice.— Citizens 
Bank  &  Trust  Co.  v.  Hinkle,  189  S.  W.  679. 

President  of  bank,  under  no  duty  as  sncb  to 
examine  his  own  deposit  account,  had  the  same 
protection  as  other  depositors,  and  could  as- 
sume that  his  account  was  being  correctly  kept, 
in  absence  of  any  passbook  furnishing  notice 
that  an  item  had  been  misappropriated  from  his 
balance  by  cashier.— Id. 

<S=155  (Tex.Civ.App.)  In  action  by  bank 
against  another  to  recover  on  check,  drawn  by 
defendant  bank's  depositor,  which  defendant 
promised  to  pay,  evidence  held  suflScient  to  sup- 
port finding  there  was  an  unconditional  prom- 
ise on  defendant's  part.— First  Nat.  Bank  t. 
San  Jnan  State  Bank,  189  S.  W.  746. 

BAR. 

See  Jndgigient,  «=»897-786. 

BASTARDS. 

n.   CUSTODY,  StTFPORT,  AITO  PRO- 
TECTION. 

<8=I5  (Mo.App.)  Other  things  being  equal,  the 
mother  of  an  illegitimate  child  has  a  better 
right  to  its  custody  than  those  to  whom  it  was 
delivered  for  adoption  by  a  home  to  which  the 
mother  had  given  the  child.— In  re  Penny,  IS'J 
S.  W.  1192. 

BAWDY  HOUSE. 

See  Disorderly  House. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  «=»687-826. 

BENEFITS. 

See  Estoppel,  ^=!>92. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  <8=»400,  402;  Evidence,  «=> 
158-187. 

BIDS. 

See  Municipal  Oorporatiwis,  «=9336. 

BILL  OF  EXCEPTIONS. 

See  Appeal  and  Error,  €=»544-658,  938. 

BILL  OF  SALE. 

See  Sales,  «=>148. 

BILLS  AND  NOTES. 

See  Appeal  and  Error,  «=3l042;    Bankruptcy, 
^=9426;     Evidence,    «s9373;'  Husband   and 


Wife,  «B>86;  Lfanitatlon  ot  Actions,  i8=»28. 
87,  197;  Partnership,  <3=>146;  Principal  and 
Surety,  «=>126. 

I.  BEQUISITES  AND  VAXJDITT. 
(F)  ▼alidity. 
«=999  (Ark.)  Kirby's  Dig.  i  513,  invalidating 
notes  for  a  patent  right,  etc.,  unless  they  are 
executed  on  a  printed  form  showing  the  consid- 
eration, does  not  apply  to  such  a  note  ex- 
ecuted in  another  state  as  a  contract  of  that 
state,  which  does  not  appear  to  be  invalid  un- 
der the  laws  of  that  state.— Dodd  ▼.  Axle-Nut 
Sign  Ca,  189  S.  W.  663. 

Kirby's  Dig.  §  513,  requiring  a  note  for  a 
patented  right  to  be  in  a  certain  form  and  to 
state  the  consideration,  does  not  apply  to  a 
note  given  in  renewal  of  such  a  note  executed 
in  another  state,  to  which  the  law  did  not  ap- 
ply, where  no  new  consideration  was  given.— Id. 
€=»II3  (Ark.)  Where  plaintiff,  who  made  a 
loan  to  defendant's  brother  which  he  claimed 
was  made  on  credit  of  defendant,  induced  de- 
fendant to  sign  a  note,  fact  that  defendant's 
signature  was  obtained  by  fraud  did  not  war- 
rant plaintiff  in  setting  up  his  own  fraud  re-, 
pudiating  the  note  and  suing  on  account.^ 
Shoop  V.  Baker,  189  S.  W.  670. 

n.   CONSTRUCTION  AND  OPERATION. 

<S=>  1 1 6  (Ark.)  Where  defendant  signed  a '  note 
given  to  plaintiff  to  evidence  a  loan,  the  ac- 
count for  the  loan  was  merged  into  the  note, 
and  no  action  thereafter  could  be  maintained 
on  the  account— Shoop  v.  Baker,  189  S.  W. 
670. 

iS=9 1 !  6  (Tex.Clv.App.)  Where  a  note  is  of 
doubtful  meaning,  or  the  language  is  ambiguous, 
the  construction  given  by  the  parties  themselves, 
as  shown  by  their  conduct  or  admissions,  will 
be  deemed  the  true  one.— T.  W.  Marse  &  Co.  v. 
White,  189  S.  W.  1027. 

m.   MODIFIOATION,  RENEWAL,  AND 
RESCISSION. 

®=»I38  (Mo.App.)  Where  the  payment  of  other 
notes  and  furnishing  of  collateral  were  condi- 
tions precedent  to  acceptance  of  renewal  'of  a 
note  on  which  defendant  was  surety,  that  plain- 
tiff held  new  note  and  collateral  subject  to  per- 
formance of  condition,  held  not  to  constitute 
acceptance  of  new  note.— Bank  of  Chillicothe  ▼. 
Gunby,  189  S.  W.  412. 

€=s>l39(l)  (Mo.App.)  A  promise  of  a  debtor  to 
pay  his  due  obligation  as  surety  on  a  note  can- 
not serve  as  consideration  to  creditor  to  extend 
payment  of  another  note  upon  which  he  was  also 
liable  as  surety.- Bank  of  Chillicothe  ▼.  Gunby, 
180  S.  W.  412. 

(3=s>  139(3)  (Mo.App.)  Want  of  wmsideratlon 
cannot  be  urged  against  a  note  which  was  a 
renewal  and  extension  of  a  former  note  on 
which  defendant's  name  appeared  as  comaker. 
—Citizens'  Nat.  Bank  t.  Kombauer,  189  S. 
W.  651. 

<3=>I40  (Ark.)  One  giving  a  renewal  note  with 
knowledge  of  the  partial  failure  of  considera- 
tion for  the  original  note  is  estopped  to  set 
up  the  defense  of  failure  of  consideration  in 
action  on  the  renewal  note. — Dodd  v.  Axle-Nut 
Sign   Co.,   189   S.   W.  663. 

As  between  the  maker  and  the  payee,  any 
defense  that  would  be  good  against  an  original 
note  is  equally  good  against  a  note  taken  in- 
renewal  without  additional  consideration. — Id. 
«=»I40  (Tenn.)  Under  general  provisions  of 
Negotiable  Instrument  Law,  {  119,  and  section 
120,  subsec.  6,  thereof  held,  that  person  signing 
note  as  maker,  but  shown  to  have  i)een  an  ac- 
commodation maker,  was  primarily  liable,  and 
is  not  discharged  by  an  agreement  between' 
holder  and  maker  to  extend  time  of  payment. 
—Graham  v.  Shephard,  189  S.  W.  867. 
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TV.   MEOOTIABlXrrT  AXS  TRAVSrEB. 

(B)  Traaafer  br  iBdoraemeat. 

«=>I95  (Tex.CiT.App.)  Where  note  was  trana- 
ferred  b.v  holder  by  written  assignment  to  chat- 
tel mortgagees  to  secure  note  to  them,  mortga- 
gees were  vested  with  title  to  note  as  well  as 
to  mortgage  intended  to  secure  it,  a  right  which 
could  not  be  defeated  by  holder'*  _  sulwcquent 
acquisition  of  note  and  delivery  of  it  to  maker 
without  mortgagees'  consent.— T.  W.  Marse  & 
Co.  V.  Flocldnger,  189  S.  W.  1017. 

V.  HIOHTS  AMD  UABtLITIES  OK  TK- 

DOBSEMEMT  OR  TRAHSVER. 

(B)  ImdoraemeBt  for  Tntnafer. 

ig=277  (Tex.Civ.App.l  The  indorser  of  a  note, 
being  only  secondarily  liable,  cnnnot  be  held 
until  a  valid  obligation  is  established  against 
the  maker.— Hackney  Mfg.  Co.  t.  Gelum,  189  S. 
W.  988. 

(D)   Bona  Ftde  Pnrehaa«ra. 

«=»343  (Mo,App.)  Where  manufacturing  com- 
pany was  fully  aware,  by  its  contract  with 
selling  company,  that  all  notes  taken  upon 
sales  were  based  on  transaction  containing  war- 
ranty, manufacturing  company  took  note  given 
selling  company  with  notice  of  infirmities  caus- 
ed by  breach  of  such  warranty.— Mount  t. 
Neighbors  Implement  ft  Vehicle  Co.,  189  S. 
W.  614. 

«=a375  (Tex.Civ.App.)  Under  Const,  art  12,  { 
6,  providing  that  stock  shall  not  be  issued  ex- 
cept for  money  or  property,  a  note  given  in  pay- 
ment for  increased  stock  held  void  even  In 
hands  of  an  innocent  purchaser.— Ater  t.  Botan 
Grocery  Co.,  189  S.  W.  1106. 

VXn.   ACTIONS. 

4=s>445  (Ark.)  An  action  on  a  note  not  due  ac- 
cording to  its  terms  is  premature  and  will  be 
dismissed.— Shoop  v.  Baker.  189  S.  W.  670. 
«s»445  (Tex.Civ.App.)  Judgment  against  ven- 
dor and  vendees  on  notes  given  the  vendor  and 
indorsed  over  by  him  was  not  void  because  l>a»- 
ed  in  part  on  notes  not  due. — Ochoa  v.  Bdwards, 
189  S.  W.  1022. 

4=>485  (Tex.Civ.App.)  In  a  suit  on  a  note,  an 
unsworn  plea  of  non  est  factum  did  not  have 
effect  of  demanding  proof  of  execution  of  note 
until  sworn  to.— Braxton  t.  Voyles,  189  S.  W. 
965. 

«s>489(l)  (Mo.App.)  In  an  administrator's  ac- 
tion upon  a  note,  executed  by  defendant  to  his 
mother,  the  intestate,  where  pleadings  raised 
issue  of  payment  evidence  that  defendant  paid 
her  bills  out  of  funds  received  for  her  account, 
as  agent,  and  not  out  of  bis  own  means,  was 
admissible.— Haroff  v.  Hurst  189  S.  W.  605. 

In  administrator's  action  on  note  executed 
to  intestate,  where  defense  was  payment  of 
intestate's  expenditures  out  of  maker's  own 
funds,  and  where  evidence  did  not  show  that 
his  share  of  crops  on  land  rented  by  him 
from  intestate  equaled  his  expenditures  or  the 
cash  rental  value  of  farm,  evidence  of  cash 
rental  value  was  inadmissible  as  not  within 
issue. — Id. 

«=>489(2)  (Tex.Civ.App.)  In  a  suit  on  a  note, 
in  which  petition  alleged  that  note  was  execut- 
ed January  1,  1911,  and  matured  November  1, 
1911,  and  the  note  offered  in  evidence  is  dated 
January  1,  "19011,"  and  matures  November  1, 
"19011,"  tieing  manifestly  a  clerical  error,  held 
there  was  no  such  variance  as  would  surprise 
and  note  was  properly  admitted  in  evidence. — 
Braxton  v.  Voyles,  189  S.  W.  965. 
^s»505  (Tex.Civ.App.)  In  suit  on  note  repre- 
senting loan  procured  by  maker  by  false  repre- 
sentations that  he  owned  insurance  policy 
worth  $500,  evidence  of  officer  of  insurer  held 
admissible  to  show  maker's  fraud  and  to  con- 
tradict his  statements  to  lender. — Ehlinger  v. 
Speckels,  189  S.  W.  348. 


«=a5l8(l)  (Tex.CiyJlpp.)  In  an  action  on  a 
note  against  administrator  of  maker,  vrbeie  de- 
fense was  that  note  was  given  aa  consideration 
for  a  fraudulent  sale  of  plaintiff's  stock  of  goods, 
without  intent  it  should  be  paid,  evidence  held 
to  support  a  verdict  for  defendant— Powell  v. 
Erwin,  189  S.  W.  568. 

®=>520  (Tex.Civ.Anp.)  In  bank's  suit  on  note, 
evidence  held  insufficient  to  sustain  finding  that 
a  defendant  obtained  possession  of  note  sued  on 
from  another  defendant  by  means  of  fraudulent 
representations  of  such  character  as  to  amount 
to  a  fraudulent  taking  of  the  note  witliont  con- 
sideration.—Guaranty  State  Bank  v.  Bland,  1S8 
S.  W.  546. 

4=>520  CI^ex.C!iv_App.)  Evidence  in  action  on 
note  executed  by  two  defendants,  payable  to  a 
third,  held  to  show  that  it  was  obtained  by 
fraudulent  representations. — Charlxninett  v.  Ar- 
better,  189  S.  W.  1087. 

€=s>525  (Tex.Civ.App.)  In  bank's  suit  on  note, 
evidence  held  insnmdent  to  sustain  finding  that 
bank  obtained  such  note  with  knowledge  of  fraud 
practiced  on  maker. — Guaranty  State  Bank  v. 
Bland,  189  S.  W.  546. 

In  bank's  suit  on  note,  evidence  held  to  show 
that  bank  purchased  note  in  suit  paying  full 
value  before  maturity,  withont  knowledge  of  any 
fraud  by  its  transferor  ui)on  the  maker,  and 
without  any  notice  putting  it  upon  Inquiry. — Id. 
®s>525  (Tex.Civ>App.)  Bridenee,  in  action  on 
note  executed  by  two  of  defendants,  payable  to 
a  third,  held  to  show  tliat  note  was  obtained  by 
fraudulent  representations  and  fraudulently 
transferred  to  plaintitE  after  its  maturity,  so  as 
to  sustain  judgment  in  favor  of  maker.— Char- 
bonnett  v.  Arbetter,  189  S.  W.  1037. 
€=>527(2)  (Ky.)  In  an  action  on  a  note  wheron 
defendant  claimed  payment  by  his  sale  of  op- 
tions of  coal  land  and  an  order  of  the  purchaser 
accepted  by  plaintiff  in  payment  of  note,  evi- 
dence held  insufficient  to  niow  alleged  sale.— 
James  v.  Golden,  189  S.  W.  446. 
«=9534  (Tex.C!iT.App.)  Where  purchaser  in 
possession  sued  for  title  to  land,  claiming  the 
notes  bg  would  have  executed  therefor,  if  they 
had  been  presented,  would  have  been  barred, 
and  defendant  recovered,  defendant  was  not  en- 
titled to  the  stipulated  attorney's  fees  oa  the 
notes,  since  his  recovery  was  not  on  the  note& 
but  in  equity  on  his  superior  title  to  tiie  land 
and  after  lone  delay  in  prosecuting  his  <daim. 
— Corbett  v.  Allman,  189  S.  W.  91. 
®=>537(1)  (Tex.Civ.App.)  In  an  action  on  a 
note,  where  evidence  was  conflicting,  it  was  er- 
ror to  instruct  a  verdict  for  plaintiff. — Ater  v. 
Rotan  Grocery  Co.,  189  S.  W.  1106. 
<S=3537(6)  (Tex.Civ.App.)  Where  one  who  had 
bought  a  note  and  vendor's  lien  therefor  from 
one  who  had  brought  suit  on  the  note,  in  which 
suit  defendant  had  filed  answer  setting  up  de- 
fenses, thereafter  intervened  in  sucn  suit  as 
plaintiff,  the  question  of  his  notice  of  defenses 
to  the  note  was  for  the  jury,  even  if  he  were 
not  chargeable  i^th  such  notice  under  the  lis 
pendens  statute  (Article  6837,  Vernon's  Sayles* 
Ann.  av.  St  1914).-Miller  t.  Poulter,  1^  a 
W.  106. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <S=>343,  875;  Fraudulent 
Conveyances,  «=>187,  203;  Mortgages,  9=> 
536;  Taxation,  <S=>7S4;  Vendor  and  Pai- 
chaser,  «=>231-239. 

BONDS. 

See  Appeal  and  Error,  «=»376,  387, 1225,  1245 : 
BaU;  Counties,  «S3196,  196;  Execution,  «=> 
168,  2lO ;  Executors  and  Adininistrators,  ^=> 
630;  Guardian  and  Ward,  «s>92;  Justices 
of  the  Peace,  «=>202;  Mechanics'  laens,  «=> 
315 ;  Principal  and  Surety ;  Remainders,  4=> 
16w 
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BONUS. 

Sec  Usary,  4^355. 

BOOKS. 

See  Banks  and  Banking,  «3>1SL 

BOUNDARIES. 

See   Adverse  Possession,  4=»66:    Schoola  and 
School  Districts,  <8=>32,  39;   States,  «=»12. 

I.  DBBOBDTION. 

«=s>3(l)  (Tez.Ciy.App.)  In  determininr  salts  in- 
volving boundary  lines,  it  must  be  aetermined 
whether  or  not  survey  lines  sought  to  be  located 
were  actually  traced  on  ground  when  survey 
was  made,  and,  to  find  and  identify  such  lines, 
marks  and  natural  objects  found  on  ground 
control  course  and  distance. — Boynton  Lumber 
Co.  V.  Houston  OU  Co.  of  Texas,  189  S.  W. 
749. 

«=»3(e)  (Tex.C!iT.App.)  Fwr  a  marked  line  or 
corner  to  control  a  call. for  course  and  distance, 
it  must  be  identified  upon  the  ground. — Boyn- 
ton Lumber  Co.  v.  Houston  Oil  Co.  of  Taxaa, 
189  S.  W.  749. 

«=96  (Tez.GivJSipp.)  Calls  in  field  notes  should 
be  followed  in  order  given,  unless  the  call  for 
a  more  recent  line  is  more  definitely  located 
and  shows  more  certainly  the  footsteps  of  the 
surveyor.— Boynton  Lumber  Co.  v.  Houston  Oil 
Co.  of  Texas,  189  S.  W.  749. 

n.  EVIDEirOE,  ABCEBTAINMXNT.  AND 
ESTABXJSHMENT. 

4=»33  (Mo.)  In  ejectment,  burden  was  on  de- 
fendant to  establish  plea  that  fence  line  between 
respective  quarter  sections  of  parties  was  agreed 
line  in  legal  sense.— Nichols  v.  Tallman,  189 
S.  W.  1184. 

9s>37ri)  (Ark.)  In  an  action  to  recover  a  strip 
of  land  claimed  to  be  within  plaintiffs'  bound- 
aries, evidence  held  to  sustain  a  verdict  for 
plaintiff.— Buffalo  Zinc  &  Copper  Co.  v.  Mc- 
Carty.  189  S.  W.  356. 

Under  Kirby's  Dig.  ff  1142,  114S,  in  action 
to  recover  land  alleged  within  plaintiffs'  bound- 
aries, although  county  surveyor  s  records  of  oth- 
er tracts  were  prima  fade  evidence  of  contents, 
a  county  surveyor's  record  along  the  disputed 
line  held  to  make  prima  fade  case  for  plaintiffs, 
shifting  burden  of  proof  to  defendant. — Id. 
4=337(3)  (Ky.)  In  an  action  to  determine  title 
to  mineral  rights  in  land,  evidence  held  to  sus- 
tain a  judgment  locating  boundary  line  of  land, 
and  adjudging  plaintiff  owner  of  coal  and  other 
mineral  rights  embraced  thereby.— Virginia  Iron, 
Coal  &  Coke  Ca  t.  Sewell,  189  S.  W.  891. 
^=»4l  (Ark.)  In  an  action  to  recover  land  al- 
leged within  plaintiffs'  boundaries,  an  instruc- 
tion that  a  county  surveyor's  record  of  survey 
constituted  prima  fade  evidence,  and  an  instruc- 
tion that  records  of  former  county  surveys  form 
the  same  prima  facie  evidence,  held  not  conflict- 
ing, where  former  surveys  were  of  other  tracts. — 
Buffalo  Zinc  &  Copper  Co.  v.  McCarty,  189  S. 
W.  355. 

«=946(1)  (Mo.)  In  ejectment,  it  was  not  essen- 
tial to  defense  that  line  to  which  defendant 
claimed  title  was  an  agreed  line  that  statute  of 
limitations  had  run  against  plaintiff. — Nichols  T. 
Tallman,  189  S.  W.  1184. 

«=>46(3)  (Mo.)  Where  the  north  line  of  defend- 
ant's inclosure  was  agreed  line  established  and 
recognized  by  predecessors  in  title  of  defendant 
and  plaintiff,  plaintiff  cannot  recover,  in  eject- 
ment against  defendant,  land  beyond  such  line- 
Nichols  V.  Tallman,  189  S.  W.  1184. 
«=>46(4)  (Mo.)  If  title  to  disputed  strip  of 
land  vested  in  defendant's  predecessor  by  rea- 
son of  agreed  Hne  between  him  and  plaintiff's 


predecessor,  no  mere  dalm  or  want  of  claim  on 
part  of  plaintiff  or  defendant  could  revest  title 
m  plaintiff's  predecessor  or  plaintiff. — Nichols 
V.  Tallman,  189  S.  W.  U84. 
9=>54(4)  (Ark.)  It  is  duty  of  county  surveyor, 
in  subdividing  a  section  originally  surveyed  un- 
der authority  of  United  States,  to  make  his  sur^ 
vey  conformably  to  original  survey. — Buffalo 
Zinc  &  Copper  Co.  v.  McCarty,  189  8.  W.  355. 

BREACH  OF  THE  PEACE. 

«=»4  (Mo.App.)  Under  Bev.  St  1909,  |  4709, 
making  it  a  misdemeanor  for  any  perscMi  to 
"willfully  disturb  die  peace,"  etc.,  an  informa- 
tion was  insuffident  which  charged  that  the 
accused  did  "unlawfully"  disturb  the  peace, 
etc. ;  the  word  "unlawfully"  not  being  an  equiv- 
alent of  the  word  "willfully."— State  v.  Wa- 
ters, 189  S.  W.  624. 

BRIDGES. 

See  Counties,  ^csiigs,  196. 

I.  ESTABLISHMEKT,  OONSTBUOTIOH, 
AND   MAINTENANCE. 

e=>\8  (Tex.Civ.App.)  Under  the  general  tower 
nven  by  artide  2241,  Vernon's  Sayles"  Ann. 
Civ.  St  1914,  to  "build  bridges  and  keep  the 
same  in  repair,"  general  discretion  is  vested  in 
members  of  commissioners'  courts  to  determine 
when  and  where  bridges  shall  be  constructed  in 
thdr  county.— Moore  v.  Coffman,  189  S.  W.  94. 

Such  discretion,  honestly  exerdsed,  is  not  re- 
viewable.— Id. 

A  commissioners'  court  may  not  deprive  itsdf 
of  the  power  to  determine  the  looati(Mi  for 
bridges  to  be  buUt — Id. 

BRIEFS. 

See  Appeal  and  Error,  €=9767-778. 

BROKERS. 

See  Action,  «s»60;  Evidence,  «=3l21,  271, 
314;  Factors;  Parties,  «=>26;  Trial,  «=> 
260. 

HZ.  DUTIES  AND  I.IABXUTIE8  TO 
PBINOIPAI.. 

4=>36  (Tex.Giv.App.)  Owner  of  land,  suing 
broker  to  recover  difference  between  price  at 
which  broker  sold  and  for  which  he  accounted, 
who  had  no  notice  of  broker's  fraud,  held  not 
to  have  ratified  the  broker's  conduct— Barton 
V.  McGui#e,  189  8.  W.  817. 

IV.  COMPXNBATIOX  AMD  XJBN. 

«s>64(l)  (Mo.App.)  An  agent  to  procure  a  pur- 
chaser of  land  is  presumed  to  have  earned  his 
commission  when  he  procures  a  purchaser  who 
makes  a  written  contract  of  purcbase,  although 
the  purchaser  afterwards  refuses  to  perform. — 
Pratt  V.  Icwin,  189  S.  W.  898. 
<8=s>64(2)  (MoApp.)  The  rule,  that  a  broker  is 
deemed  to  have  earned  his  commission  by  secur- 
ing a  contract  with  a  purchaser,  although  the 
latter  afterward  refuses  to  perform  it,  does  not 
prevent  a  broker  from  stipulating  with  his  client 
that  his  commission  shall  not  accrue  until  the 
sale  be  consummated.- Pratt  v.  Irwin,  189  S. 
W.  39a 

4=>65(2)  (Ark.)  A  broker  who  told  principal  he 
could  get  $500  net  for  land,  withholding  fact 
that  he  had  an  offer  of  $750,  held  precluded 
from  any  recovery  on  principal's  refusal  on  dis- 
covering the  facts  to  con.summate  sale.— Bennett 
V.  Thompson,  189  S.  W.  363. 
«=>69  (Tex.Civ.App.)  A  cattle  broker,  who  ef- 
fected a  sale  for  a  less  sum  than  the  list  price, 
is,  under  appropriate  pleadings,  entitled  to  re- 
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coTer  reasonable  compeniatioii  for  his  lerrices. 
— Shaller  ▼.  Joknaon-McQuiddy  Cattle  Ck>.,  189 
S.  W.  653. 

V.  ACTIOK8   FOR   OOMPEMSATION. 

®=380  (Tex.Giy.App.)  The  owner  of  cattle,  who 
had  agreed  to  pay  a  fixed  commission,  cannot 
defeat  an  action  for  the  commission  less  a  credit 
allowed  the  owner  for  expenses  in  arranging  the 
sale;  the  owner  not  being  injured  by  allowance 
of  the  credit  or  because  suit  was  for  the  lesser 
sum. — Shaller  t.  Johnson-McQnlddy  Cattle  Co., 
189  S.  W.  663.      . 

^=»82(1)  (Mo.App.)  Petition  in  broker's  action 
for  commissions,  etc.,  held  not  to  allege  any 
cause  of  action  as  against  defendant  purchaser, 
especially  as  to  amount  which  plaintiff  alleged 
they  put  up  as  earnest  money  with  vendor  on 
making  of  contract  with  hinj.— Watts  t.  Meyer, 
189  S.  W.  29. 

®=385(7)  (Mo.App.)  In  action  for  real  estate 
agent's  commission,  the  defense  being  fraud,  a 
written  contract  of  «xchange  with  the  alleged 

gurchaser,  claimed  to  be  collusive,  held  admissi- 
le.— Pratt  ▼.  Irwin,  189  S.  W.  898. 

BUILDINGS. 

See  Municipal  Corporations,  4=>0O1;  Negli- 
gence, 9=»134. 

BULK  SALES. 

See  Fraudulent  Conveyances,  4=>47,  278, 

BURDEN  OF  PROOF. 

See  Evidence,  <3=>92. 

BURGURY. 

See  Criminal  Law,  <3=9636,  806. 

n.   FBOSECUnOir  AITD  FinnSHBCEKT. 

«=46(3)  (Tex.Cr.App.)  Instruction  that  "en- 
try" means  every  kind  of  entry  but  one  by  con- 
sent of  the  occupant,  and  that  it  was  not  nec- 
essary that  there  should  be  any  actual  break- 
ing, was  erroneous  for  failure  to  require  and 
define  entry  by  force  under  Pen.  Code  1911, 
art.  1303,  requiring  a  burglarious  entry  to  be 
made  by  force,  threats,  or  fraud. — Miller  v. 
State,  189  S.  W.  259. 

«=»46(4)  (Tex.CrApp.)  Under  indictment 
charging  burglary  in  the  nighttime,  failure  to 
require  the  jury,  as  a  condition  to  conviction, 
to  find  that  the  entry  was  in  the  nighttline, 
was  error.— Miller  v.  State,  189  S.  W.  269. 

CANCELLATION  OF  INSTRUMENTS. 

See  Boundaries,  9s»46 ;  Corporations,  9=>3aO ; 
Fraudulent  Conveyances,  «=s>276-309 ;  Plead- 
ing, 4=98,  9;  Quieting  Title;  Beformation 
of  Instruments. 

II.   PBOCEESINGS  AXO  BEI.I£F. 

«s>37(6)  (Kv.)  A  petition  held  to  state  facts 
whereby  defendant  procured  a  deed  to  land 
from  which  facta  fraud  entitling  plaintiff  to  a 
cancellation  of  the  deed  would  be  presumed. 
—Brown  v.  Slaton,189  S.  W.  1130. 
«=s>37(7)  (Ey.)  A  petition  held  to  state  facta 
whereby  defendant  procured  a  deed  to  land  from 
which  facts  undue  influence  entitling  plaintiff 
to  a  cancellation  of  the  deed  would  be  presumed. 
—Brown  v.  Slaton,  189  S.  W.  1130. 
*=>43  (Tex.CIv.App.)  In  an  action  to  cancel  a 
deed  from  husband  to  wife,  an  allegation  in  pe- 
tition that  wife  later  entered  into  a  written 
agreement,  to  care  for  husband  while  he  lived, 
to  procure  another  deed,  with  a  general  denial, 
held  not  sufficient  to  raise  as  an  issue  question 
of  ratification  of  prior  deed,  by  another  provi- 
sion of  contract.— McKay  v.  McKay,  189  S.  W. 
520. 


CARRIERS. 

See  Appeal  and  Error,  4=91050:  Commnxse, 
«=98,  83,  69;  Costa,  «=348;  Cfriminal  Law, 
4s>369,  434,  673;  Damages,  «=>62;  Evi- 
dence, 4=>20 ;  Judgment,  «=>597 ;  Sales,  4=3 
150,  201 ;   Trial,  «&;a252. 

I.    CONTBOl  AKD  BEOVUiTIOir  OF 
COKMOK  CABRIEB8. 

(A)   In  General. 

«=s>2  (Tex.Oiv.App.)  Rule  of  Railroad  Com- 
mission imposing  penalty  for  delay  in  delivery 
of  goods,  adopted  under  Rev.  St.-  1911,  art. 
C687,  did  not  supersede  article  6670,  subd.  2, 
imposing  a  penalty  for  failure  to  promptly  de- 
liver goods.— Quanah,  A.  &  P.  Ry.  Co.  v. 
Moore,  189  8.  W.  322. 

<3=>I3(1)  (Tex.Civ.App.)  The  idea  prominent 
in  legislation  as  to  receiving  and  transporting 
freignt  is  equality,  and  carriera  are  not  per- 
mitted to  exercise  their  charter  lighta  so  as 
to  benefit  an  individoal  of  the  commonity  to 
detriment  of  another. — Qnanah,  A.  &  P.  Ry. 
Co.  V.  Moore,  189  S.  W.  322. 
^s^lS  (Tex.Civ.App.)  In  suit  against  carrier 
for  penalty  for  its  violation  of  Kev.  St.  1911, 
arts.  6670,  6671,  in  wrongfully  refusing  to  de- 
liver goods,  plaintifTs  profits  on  goods  sold 
hM  not  abroper  measure  of  damages. — Qua- 
nah, A.  &  P.  Ry.  Co.  V.  Moore,  189  8.  W.  322. 
«=>20(e)  (Tex.Civ.App.)  In  suit  for  penalty 
for  violation  of  Rev.  St  1911,  arta.  6670,  6671, 
and  rule  of  Railroad  Commission  and  in  view 
of  defendant's  violation  of  articles  6589,  660S, 
it  was  no  defense  that  goods  were  carried  be- 
yond connecting  point  and  held  for  connecting 
carrier's  failure  to  settie  advances  on  freight 
delivered  to  it,  and  for  delivery  on  payment  to 
junction  point— Quanah,  A.  &  P.  Ry.  Co.  v. 
Moore,  lOT  S.  W.  322. 

In  suit  for  penalty  for  violation  of  Rev.  St. 
1911,  arts.  6670,  6671,  that  defendant  could  not 
deliver  goods  to  connecting  carriera  withoat 
taking  them  beyond  for  a  separation  from  oth- 
er freight  was  no  defense,  unless  such  condi- 
tion was  made  known  to  shipper  before  deliv- 
ery of  goods  to  defendant-^Id-. 

H.   OAKBIAOE  OF  GOODS. 

(B)  Bills    of    I,ndinv,    SMpplns    Reoelpta, 

•nd   Special  Coatraets. 

^=>69(3)  (Tex.Civ.App.)  In  an  action  against 
an  interstate  carrier  on  an  alleged  oral  agree- 
ment to  famish  cars,  evidence  that  defendanta* 
dispatcher  immediately  advised  the  agent  with 
whom  plaintiff  talked  that  the  cars  could  not 
be  furnished  on  the  day  required  by  plaintig, 
had  admissible.— Atchison,  T.  ft  B.  F.  Ry.  Ox. 
V.  Smyth,  189  S.  W.  70. 

(D)  TraaaportattoB  and  Delivery  Iky 
Carrier. 

«s»92  (Tex.CivApp.)  Shipper  held,  as  a  mat- 
ter of  law,  not  entitied  to  recover  of  JTiitja^ 
carrier  the  value  of  oate  8hipi>ed  to  another 
state  and  taken  on  execution  in  favor  of  a 
broker,  to  whom  he  ordered  them  delivered  on 
consignee's  refusal  to  accept.— Hamilton  Mill  ft 
Elevator  Go.  v.  Stephenville,  N.  &  3.  T.  Ry. 
Co.,  189  S.  W.  774. 

In  an  action  for  value  of  goods  taken  on  exe- 
cution against  the  shipper  in  favor  of  hia  con- 
signee, tJbe  liability  of  the  initial  carrier  is  to 
be  tested  by  that  of  the  terminal  carrier. — Id. 

<I)   ConneetlaK  Carriers. 

€=»I73  (Mo.App.)  An  interpretation  of  con- 
tracta  for  shipment  over  connecting  lines,  as 
being  for  through  shipment  making  the  initial 
carrier  liable  for  damages  wherever  occurring, 
is  favored.— Keithley  ft  Quinn  v.  Lusk,  189  S. 
W.  621. 

The  parties  contemplating  a  through  ship- 
ment, part  over  a  connecting  line,  at  a  tiiroush 
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rate,  the  initial  carrier  does  not 'destroy  its 
tbrough  character  by  issuing  a  bill  of  lading 
over  its  own  line  onVi  and  itself  reconsigning 
the  goods  to  the  connecting  carrier.— Id. 

€=9 1 77(3)  (Mo.App.)  Defendant  nndertaking  in 
the  first  instance  to  carry  only  to  J.,  the  end  of 
it»  line,  and  afterwards  at  J.  undertaking  to  c&r- 
ry  to  another  point,  in  the  same  state,  over  the 
line  of  another,  is  liable  for  the  negligence  of 
the  other  as  its  agent.— Keithley  &  Quinn  ▼. 
Luak,  189  S.  W.  621. 

€=9l78  Crex.Civ.App.)  Terminal  carrier  in  in- 
terstate shipment  after  48  hours  held,  under 
contract  of  shipment,  liable  only  as  a  ware- 
houseman, and  not  under  the  Interstate  C!om- 
merce  Act.— Hamilton  Mill  &  Elevator  Oo.  t. 
StephenviUe,  N.  &  S.  T.  By.  Co.,  189  S.  W. 
774. 

4=>I85(S)  (Mo.App.)  Evidence  held  not  to  con- 
clnsively  show  that  a  shipment  of  goods  over 
connecting  lines  was  not  under  a  contract  of 
through  shipment— Keithley  &  Quinn  v.  Lusk, 
189  S.  W.  621. 

m.   CARRIAGE  OF  IXVE  STOCK. 

4=s204  (Tex.Giv.App.)  Where  a  carriage  con- 
tract was  ezecnted  prior  to  Act  March  4,  1915, 
amending  the  Hepburn  Act,  providing  that  no 
notice  of  claim  or  filing  thereof  shall  be  required 
as  a  condition  precedent  to  recovery  for  dam- 
ages to  interstate  shipments,  but  suit  was 
brought  after  such  enactment,  such  act  did  not 
apply.— Betka  v.  Houston  &  T.  O.  R.  Co.,  189  S. 
W.  532. 

€=>206  fTex.Cav>App.)  Under  Act  Cong.  March 
3,  1905,  §§  1,  3,  4,  and  express  proyision  of  fed- 
eral quarantine  regulation,  held,  that  cattle  ex- 
posed to  a  disease  might  l>e  shipped  as  unin- 
spected exposed  cattle  for  immediate  slaughter 
from  quarantined  territory  to  slaughtering  cen- 
ters in.  another  state,  so  that  carrier,  requiring 
cattle  to  be  dipped,  was  Uable  for  consequent 
shrinkage  and  injury.— Pecos  &  N,  X.  Ry.  Co. 
V.  Hall,  189  S.  W.  636. 

<S=>207(3)  (Tex.Oiv.App.)  Where  shippers  of 
live  stock  orally  contracted  for  cars  for  ship- 
ment, knowing  that  a  written  contract  wonid 
be  required,  and  with  the  purpose  of  executing 
such  contract;  and  did  so,  they  are  bound  by 
its  terms.- Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Smyth,  189  S.  W.  70. 

Under  the  Interstate  Commerce  Act,  S|  1,  6, 
and  20,  and  other  sections  making  fnmishing 
of  cars  a  part  of  "transportation,"  contract  or 
bill  of  lading  fixing  conditions  of  liability  for 
failure  to  furnish  cars  pursuant  to  previous 
oral  agreement  held  controlling,  and  the  par- 
ties cannot  substitute  a  special  agreement,  so 
ttiat  plaintiff  cannot  recover  on  the  alleged  pre- 
vious oral  contract. — Id. 

«s»2ll  (Tex.Civ.App.)  A  carrier  must  furnish 
reasonable  facilities  and  opportunities  for  feed- 
ing and  watering  stock  shipped  under  a  contract, 
requiring  the  shipper  to  care  for  them.— Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Allen,  180  S.  W.  765. 

«=>2I7(1)  (Tex.CHv.AppiO  Under  contract  for 
shipment  of  live  stock  requiring  sttipper  to  feed 
and  water  them,  etc.,  where  that  was  not  done 
in  an  ordinary  prudent  way,  the  carrier  was  not 
liable  for  resulting  damages  from  shrinkage. — 
Ft  Worth  &  D.  O.  Ry.  Co.  v.  Allen,  189  S.  W. 
765. 

«=s»2l8(l)  (Tex.Civ.App.)  A  written  contract 
for  interstate  shipment  of  live  stock  requiring 
suit  for  damages  to  be  instituted  within  six 
months,  held  valid  under  the  Interstate  Com- 
merce Act  and  amendments. — Atchison,  T.  &  S. 
F.  Ry.  Co.  T.  Smyth,  189  S.  W.  70. 
«S92I8(3)  (Tex.Civ.App.)  As  regards  a  claim 
for  shrinking  of  live  stock  in  transit,  prorision 
of  contract  for  interstate  carriage  for  notice  of 
claim  before  removal  from  destination  is   rea- 


sonable.—Panhandle  ft  S.  F.  By.  Co.  V.  Ben, 
189  S.  W.  1097. 

iS=>2l8(5)  (Tex.  Civ.  App.)  Provisions  of  live 
stock  shipment  contract  for  notice  of  claim 
for  damages,  and  that  stock  be  not  removed  till 
three  hours  after  notice  are  separable,  so  that 
any  invalidity  of  the  second  does  not  invalidate 
the  first.— Panhandle  &  S.  F.  By.  Co.  v.  Bell, 
189  S.  W.  1097. 

€=»2I8(7)  (Tex.Civ.App.)  In  an  action  against 
a  carrier  for  breach  of  an  oral  agreement  .to 
furnish  cars  for  an  interstate  shipment  of  live 
stock,  a  provision  of  a  subsequent  written  con- 
tract pleaded  in  the  answer  in  support  of  con- 
tention that  the  recovery  cannot  be  had  until 
the  value  of  the  stock  be  reduced  below  $30  per 
head,  held  nut  to  defeat  a  recovery  of  damages 
for  injury  to  the  cattle,  or  to  support  the  con- 
tention.—Atchison,  T.  ft  S.  r.  By.  Go.  v. 
Smyth,  189  S.  W.  70. 

€=218(10)  (Tex.Civ.App.)  The  written  contract 
for  an  interstate  shipment  contemplated  by 
Carmack  Amendment,  being  free  from  fraud, 
prevails  over  the  precedent  oral  contract,  so 
that  provision  of  the  written  contract  for  no- 
tice of  daim  of  damages,  if  reasonable,  controls. 
-Panhandle  ft  S.  F.  Ry.  Co.  v.  Bell,  189.  S. 
W.  1097. 

Damage  from  decline  in  market  price  dnring 
delay  in  transportation  of  live  stock  is  not  with- 
in the  provision  of  the  contract  of  shipment  for 
notice  of  claim  for  loss  or  injury  to  stock  during 
transportation.— Id. 

^»2I9(5)  (Tex.Civ.App.)  Under  separate  con- 
tracts for  shipment  of  live  stock,  limiting  the 
carriers'  liability  to  injury  to  cattle  on  their 
respective  lines,  a  terminal  carrier  could  not 
be  charged  with  negligence  of  a  connecting  caiv 
rier.- Bl  Worth  ft  D.  a  By.  Go.  v.  Allen,  189 
8.  W.  766. 

<g=s>227(2)  (Tei.Civ.App.)  In  an  action  against 
a  carrier  of  live  stock  for  breach  of  an  oral 
agreement  to  furnish  cars,  a  plea  alleging  a 
written  contract  merging  all  previous  negotia- 
tions, and  providing  stipulation  for  notice,  and 
that  suit  should  be  brought  within  six  months 
or  action  should  be  barred,  set  up  a  good  de- 
fense in  the  absence  of  a  showing  of  want  of 
consideration,  duress,  frand,  or  mistake.— Atchi- 
son, T.  ft  8.  F.  By.  Co.  T.  Smyth,  189  S. 
W.  70. 

®=»227(2)  (Tex.Civ.App.)  In  action  for  dam- 
ages to  shipment  of  live  stock  under  contract  re- 
quiring shipper  to  feed  and  care  for  them  and 
hold  uie  carrier  harmless  for  damages,  except 
from  its  negligence,  allegations  held  to  suffi- 
ciently set  up  shipper's  contributory  negligence. 
-FtTWorth  ft  D.  O.  Ry.  Co.  v.  Allen,  189  S.  W. 
765. 

<S=>227(3)  (Tei.Civ.App.)  Under  Rev.  St  1911, 
art  7093,  providing  that  a  contract  in  writ- 
ing shall  import  consideration,  in  an  action 
against  a  .carrier  for  delay  in  furnishing  cars 
pursuant  to  alleged  oral  agreement,  where  de- 
fendant pleaded  a  subsequent  written  contract 
for  transportation,  held,  that  it  was  incumbent 
upon  plaintiff  to  allege  and  prove  want  of  con- 
sideration for  written  contract. — Atchison,  T.  & 
S.  F.  Ry.  Co.  v.  Smyth,  189  S.  W.  70. 

«=>227(3)  CTex.Civ.App.)  There  is  a  fatal  vari- 
ance between  a  petition  alleging  injury  to  cattle 
jointly  owned  by  the  plaintiffs  and  praying  for 
a  joint  recovery  and  proof  of  a  separate  cause 
of  action  in  favor  of  each  plaintiff.— Interna- 
tional ft  G.  N.  By.  Go.  v.  Beed,  189  S.  W.  997. 

€=3228(1)  (Tex.Civ.App.)  On  a  shipment  of  cat- 
tle, where  shipper  accompanies  them,  and,  under 
the  special  contract  assumes  specific  duty  to 
care  for  them,  if  the  cattie  are  Injured  by  lack 
of  feed  and  water,  the  burden  is  upon  shipper 
to  show  negligence.— Ft  Worth  ft  D.  C.  By. 
Oo.  V.  AUen,  180  S.  W.  766. 
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«=»228(2)  <Tez.Ci«.App.)  ^lere  is  no  merit  is 
contention  that  consideration  for  apecial  condi- 
tions of  sliipping  contract  was  invalid,  as  mak- 
ing lesser  rates  contrary  to  scliednleg  approved 
by  tlie  Interstate  Commerce  Commission,  in  the 
absence  of  evidence  that  the  rate  was  not  one 
of  two  rates  approved  by  the  Commission. — Bet- 
ka  V.  Houston  &  T.  0.  E.  Co.,  189  S.  W.  532. 
®=>228(3)  (Tex.Civ.App.)  In  action  for  injur- 
ing cattle  shipped,  to  oe  placed  on  pasture  in 
ranches  near  the  point  of  destination,  testi- 
mony as  to  their  market  value  in  that  section  of 
the  country  held  proper. — Hovey  v.  Kirby,  189 
S.  W.  794. 

«=>229(2)  (Tex.Civ.App.)  In  action  for  dam- 
ages to  shipment  of  live  stock,  increased  expense 
in  caring  for  it  while  recuperating  could  not  be 
recovered  in  addition  to  loss  from  shrinkage, 
as  it  would  be  double  damages. — Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Allen,  189  S.  W.  765. 
e=>230(5)  (Tex.Civ.App.)  Where  the  shipper 
bad  a  contract  for  transportation  of  cattle  at  a 
reduced  rate  which  required  notice  and  action 
within  40  days  of  discovery  of  damage,  and  a 
federal  statute  declared  the  rights  of  the  parties. 
It  was  not  a  question  for  the  jury  whether  the 
contract  entered  into  was  reasonable. — Betka  v. 
Houston  &  T.  C.  R.  Co.,  189  S.  W.  532. 

Where  the  shipper  could  on  arrival  of  the  cat- 
tle have  determined  the  extent  of  their  inju- 
ries due  to  the  carrier's  negligence,  in  an  inter- 
state shipment,  there  was  no  question  for  tlie 
jury  whether  a  contract  requiring  notice  and  suit 
within  40  days  of  delivery  was  valid. — Id. 
«=9230(13)  (Tex.  Civ.  App.)  In  action  against 
initial  carrier  for  entire  damages  to  interstate 
shipment,  where  court  submitted  special  issues 
w^ich  sought  to  apportion  damage  to  each  con- 
necting carrier,  such  issues  and  answers  could 
not  destroy  specific  finding,  as  to  total  damage, 
supported  by  evidence. — Texas-Mexican  Ry.  Co. 
V.  Sutherland,  189  S.  W.  983. 
^=>23 1  (Tex.Civ.App.)  In  action  against  initial 
carrier  tor  entire  damage  to  interstate  ship- 
ment, where  plaintiff  proved  his  damages,  and 
jury  found  that  damages  caused  by  defendant 
and  connecting  carriers  were  $817.88,  it  was 
court's  duty  to  enter  judgmoit  for  plaintiff  for 
$800  sued  for,  and  other  special  issues  sub- 
mitted were  immaterial. — Texas-Mexican  Ry.  Co. 
r,  Sutherland,  189  S.  W.  983. 

rv.   OABBIAOE  OF  PA88ENOJ5R8. 

(D)   Personal  Injuries. 

®=>286(1)  (Mo.)  A  carrier  held  not  liable  to  a 
passenger  who  accidentaly  fell  from  platform 
of  its  depot  at  a  point  of  depression  caused  by 
a  descent  of  ground,  but  not  causing  a  suffi- 
cient elevation  to  render  it  dangerous. — ^Hueston 
V.  Quincy,  O.  &  K.  0.  Ry.  Co.,  189  8.  W.  1170. 
«=>303(6)  (Ky.)  A  carrier  is  bound  to  provide 
its  passengers  with  reasonably  safe  and  con- 
venient facilities  for  leaving  a  car.— Chesapeake 
&  O.  Ry.  Co.  V.  Clarke,  189  S.  W.  882. 
<(=»320(11)  (Tex.  Civ.  App.)  In  an  action 
against  a  railroad  for  injuries  to  a  passenger 
who  fell  in  stepping  on  a  round  piece  of  wood 
lying  on  car  floor,  the  question  of  the  negli- 
gence of  the  servants  of  the  company  in  failing 
to  remove  the  wood  held  for  the  jury. — Texas 
&  Pac.  Ry.  Co.  v.  Hanson,  189  S.  W.  289. 
€=3321(4)  (Mo.)  In  an  action  for  injuries  to  a 
passenger  who  jumped  from  moving  train  to 
escape  other  passengers,  an  instruction  held 
erroneous  as  imposing  on  the  carrier  the  abso- 
lute duty  to  prevent  injury  from  other  passen- 
gers.—Utterback  V.  St.  Lonis,  &  S.  F.  Ry.  Co., 
189  S.  W.  1171. 

(B)   Contributory     NearllBonce     ot     Feraon 
Injure£ 

«=s>330  (Tex.Civ.App.)  Though  servants  of  a 
carrier  in  failing  to  discover  a  piece  of  wood 
left  in  the  aisle  of  a  railroad  car  were  negU- 


fent,  a  passenger  who  stepped  on  it  cannot  be 
eld  negligent  in  failing  to  discover  the  same. 
—Texas  &  Pac.  Ry.  Co.  v.  Hanson,  189  S.  W. 
289. 

®s=>347(9)  (Ky.)  In  action  for  injury  while  at- 
tempting to  step  from  car  platform  to  station 
platform  held  that  whether  passenger  took  the 
chance  of  a  known  peril  or  was  guilty  of  con- 
tributory negligence  was  for  the  jury. — Cihesa- 
pcake  &  O.  Ry.  Co.  v.  Clarke,  189  S.  W.  882. 
<S=>347(11)  (AIo.)  Where  a  passenger  jumped 
from  a  moving  train  to  escape  other  passengers 
who  were  pursuing  and  threatening  to  kill  him, 
bis  contributory  negligence  is  not  a  question 
of  law,  but  one  of  fact  for  the  jury. — ^Utter- 
back  v.  St  LouU  &  8.  F.  Ry.  Co.,  189  S.  W. 
1171. 

<S=>347(11)  (Tex.ClT.App.)  It  is  not  negligence 
as  a  matter  of  law  for  the  passenger  to  alight 
from  a  moving  train,  where  bis  testimony  was 
that  he  was  caused  to  alight  by  its  sudden  and 
unanticipated  jerk.— Chicago,  R.  I,  &  G.  Ey. 
Co.  V.  Comstock,  189  8.  W.  109. 

CARRYING  WEAPONS. 

See  Weapons. 

CASHIERS. 

See  Banks  and  Banking,  €=^112. 

CAUSE  OF  ACTION. 

See  Action. 

CAVEAT  EMPTOR. 

See  Sales,  «=3l68%. 

CERTIFICATE 

S«e  Corporations,  4s>109. 

CERTIFICATE  OF  DISSENT. 

See  Courts,  <S=>247. 

CERTIFIED  COPY. 

See  Evidence,  «=>84S. 

CERTIORARI. 

See  Justices   of   the   Peace,   <8=9202;    States^ 
«=»191. 

I.  KATUJEtE  AND  OBOmfDS. 

«=>5(1)  (Tenn.)  Under  Const  art  6,  {  10,  pro- 
viding that  inferior  courts  shall  have  power  in 
civil  cases  to  issue  certiorari.  Shannon's  Code 
§  4853,  providing  that  certiorari  may  be  grant- 
ed whenever  authorized  by  law,  and  section 
4854,  providing  that  certiorari  lies  where  no 
appeal  is  given,  right  of  appeal  h^d  not  a  bar 
to  common-law  certiorari.— Conners  ▼.  Gity  of 
KnorviUe,  189  8.  W.  870. 
<S=>5(2)  (Tenn.)  Under  Shannon's  Code,  S  4S53, 
illegality  of  action  and  excess  of  jrinfdiction 
being  placed  on  the  same  plane,  in  neither  event 
is  court  deprived  of  its  judgment  in  respect  of 
the  inadequacy  of  appeal  as  a  fTound  for  is- 
suance of  common-law  certiorari. — Conners  t. 
aty  of  KnoxviUe,  189  S.  W.  870. 
€=»I3  (Tenn.)  Certiorari  at  common  law  is 
available  to  review  the  proceeding  of  inferior 
tribunals,  to  determine  whether  there  has  been 
a  failure  to  proceed  according  to  essential  re- 
quirements of  law. — Conners  v.  City  of  Knox- 
viUe, 189  8.  W.  870. 

9=>i5  (Tenn.)  Although  its  earliest  use  was  on 
the  criminal  side  of  the  Court  of  Kings  Bench, 
the  writ  of  certiorari  is  available  in  dyU  cases. 
—Conners  v.  City  of  KnoxviUe,  189  S.  W.  870. 
9:»25  (Ark.)  Writ  of  certiorari  runs  from  the 
circuit  court  to  review  the  decision  of  the  state 
board  of  control  in  removing  an  officer  of  an  jn- 
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stitution  under  its  control  under  the  power  of 
removal  given  by  Acts  1919,  p.  406,  f  8.— Hall 
T.  Bledaoe,  189  S.  W.  1041. 
iS=>28(2)  (Tenn.)  Error  of  Court  of  Civil  Aiv- 
peals  m  not  transferring  to  Supreme  Court 
cause  of  which  it  had  no  jurisdiction,  as  requir- 
ed by  Acta  1909,  c.  182,  renders  it  proper  for 
Supreme  Court  to  determine  case  on  petition 
for  certiorari.— Milne  v.  Blair,  189  S.  W.  686. 
«s>28(2)  (Tenn.)  Certiorari  at  common  law  is 
available  to  the  proceeding  of  inferior  tribunals, 
to  determine  whether  there  has  been  an  absence 
or  excess  of  Jurisdiction. — Conners  v.  City  of 
Knoxville,  189  S.  W.  870. 
«=>28(3)  (Mo.App.)  Though  board  of  arbitra- 
tion, convened  by  coonty  soperintendent  of 
schools  to  setde  boundary  changes  affecting 
school  districts,  is  not  required  to  make  record 
of  proceedings  other  than  its  finding,  certiorari 
will  lie  to  review  and  set  aside  its  proceedings 
for  lack  of  or  excessive  exercise  of  jurisdiction. 
—State  ex  rd.  King  v.  Moreland,  189  8.  W. 
602. 

n.  PROCEEDINGS  AMD  DETEB- 
MINATION. 

^=>42(3)  (Tenn.)  Supreme  Court  has  power  to 
revise  action  of  Court  of  Civil  Api)eals  in  con- 
struing its  own  rules,  where  petlnon  for  cer- 
tiorari makes  plain  case  of  error  and  also  shows 
merits.— Willoughby  v.  Jarvis,  188  S.  W.  366. 
^S942(4)  (Tenn.)  Assignments  of  error  must  ac- 
company petition  to  Supreme  Court  for  writ  of 
certiorari,  and  must  be  made  to  decree  of  Court 
of  Civil  Appeals,  and  not  to  decree  of  chancel- 
lor.—WiUoughby  V.  JarvU,  189  S.  W.  366. 
^=364(1)  (Ark.}  At  common  law  the  scope  of 
remedy  of  certiorari  was  merely  to  review  for 
errors  of  law,  and  inquiry  on  ue  hearing  was 
confined  to  the  record  made  before  the  tribunal 
whose  proceedings  were  reviewed.- Hall  v. 
Bledsoe,  189  STw.  1041. 

<&=>6S  (Ark.)  Kirby's  Dig.  K  1315,  1316,  as  to 
certiorari,  allowing  evidence  dehors  the  record 
to  be  introduced  on  the  bearing,  do  not  allow  the 
court  bearing  the  writ  to  try  the  case  de  novo. 
—Hall  v.  Bledsoe,  189  S.  W.  1041. 

CHALLENGE. 

Se»  Jni7>  «=>116,  137. 

CHAMPERTY  AND  MAINTENANCL 

^=>7(2)  (Ky.)  The  adverse  possession  mention- 
ed in  Ky.  St.  f§  210,  211,  avoiding  champertons 
conveyances,  must  be  at  least  such  actual  ad- 
verse possession  as  is  required  to  create  title, 
and  must  be  such  open  and  notorious  exercise 
of  exclusive  authori^  under  claim  of  right  as 
to  give  the  ousted  claimant  notice  of  the  hostile 
holding.— Travis  v.  Bruce,  189  S.  W.  989. 

Under  Ky.  St.  g§  210,  211,  avoiding  champer- 
tons conveyances,  if  a  person,  although  in  ad- 
verse possession  of  laud,  is  estopped  to  deny 
the  title  of  the  actual  owner,  his  adverse  hold- 
ing will  not  affect  a  conveyance  by  the  owner. 
—Id. 

Under  Ky.  St.  §g  210,  211,  avoiding  champer- 
tous  conveyances,  where  a  vendor  has  remained 
in  possession,  his  privies,  succeeding  to  such 
possession,  before  they  can  assert  adverse  pos- 
session or  avoid  a  conveyance  of  the  land  by  the 
vendee  as  champertous,  must  make  open  demon- 
stration of  their  claim  sufficient  to  give  notice 
to  the  actual  owner  of  the  adverse  character  of 
their  holding,  and  such  as  reasonably  to  put  a 
purchaser  upon  notice  thereof. — Id. 
^=^7(4)  (Ky.)  Though  land  when  conveyed  was 
in  the  adverse  possession  of  heirs  of  the  devisee 
of  the  remote  grantor,  whose  deed  is  not  ques- 
tioned, such  heirs  cannot  defeat  the  conveyance 
as  champertous  under  Ky.  St.  g  210,  since  if  it 


is  invalid  title  would  not  go  to  such  heirs,  but 
would  revest  in  the  immediate  grantor.— Travis 
V.  Bruce,  189  S.  W.  939. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUL 

See  Criminal  Law,  ^:»184. 

CHAPLAINS. 

Se«  PriBona,  ^=>7. 

CHARACTER. 

See  Homicide,  «e9163  ;  Witnesses,  «=s>337-S68. 

CHARGE. 

To   jury,    see  Criminal   Law,    «=»755%-S29; 
Trial,  «a>191-296. 

CHARITIES. 

I.   OBEATXON,  EXI8TEHCE,   AlTD   VA- 
I.IDITT. 

^=>7  (Ho.)  Where  there  were  no  such  organi- 
zations or  mission  boands  as  those  referred  to 
in  a  will  bequeathing  money  to  them,  the  public 
charity  intended  by  testator  would  fail  for  want 
of  any  taker.— Cummings  v.  Dent,  189  S.  W. 
1161. 

«=>I3  (Mo.)  Gift  to  foreign  and  home  mission 
boards  of  Southern  Baptist  Convention,  and  to 
State  Board  of  Missions,  as  constituted  by  Gen- 
eral Association  of  Baptist  Churches  of  state, 
held  to  create  a  public  charity,  to  disseminate 
their  principles  and  practices. — Cummings  v. 
Dent,  189  S.  W.  1161. 

®=328  (Mo.)  In  action  to  adjudge  bequest  to 
three  named  missions  void  on  the  ground  that 
they  had  no  legal  existence,  plaintiffs  should 
make  Attorney  General,  the  representative  of 
public  charities,  a  party,  so  that  issue  of  their 
existence  and  capacity  to  take  might  be  deter- 
mined.—Cummings  V.  Dent,  189  S.  W.  1161. 

n.   CONSTBVCTION.  AJDMIKIiiTRA- 
TION,  AND  ENFORCEMENT. 

9=332  (Ky.)  A  provision  of  a  will  directing 
erection  of  mortuary  chapel  "just  beyond  the 
basin"  held  not  ambiguous,  so  that  extrinsic 
evidence  to  show  intent  of  location  was  inad- 
missible.— Carroll  v.  Cave  Hill  Cemetery  Co., 
189  S.  W.  186. 

A  "latent  ambiguity"  is  one  not  appearing  on 
the  face  of  the  words  used,  and  not  known  to 
exist  until  the  words  are  brought  in  contact 
with  the  collateral  facts.— Id. 

Where  testatrix  directed  erection  of  mortu- 
ary chapel  "just  beyond  the  basin,"  such  words 
not  being  ambiguous,  testimony  of  her  brother 
as  to  her  declarations,  indicating  a  different  in- 
tent, was  not  admissible. — Id. 

Declarations  of  testatrix  more  than  ten 
years  prior  to  making  will  directing  erection 
of  mortuary  chapel,  which  tended  to  show  the 
point  at  which  she  desired  it  to  be  erected,  are 
not  admissible,  being  too  remote. — Id. 

Where  testatrix  directed  erection  of  mortu- 
ary chapel  in  cemetery,  evidence  of  topography 
of  the  cemetery  is  competent  for  the  purpose 
of  determining  the  exact  location  of  such 
chapel. — Id. 

«=»36  (Ky.)  Will  directing  erection  of  chapel 
"just  beyond"  the  basin  means  barely  beyond, 
scarcely  beyond,  or  closely  beyond,  with  the 
least  practical  space  between  it  and  the  basin. 
—Carroll  v.  Cave  Hill  Cemetery  Co.,  189  S. 
W.  186. 

Evidence  together  with  provisions  of  a  will 
held  to  show  intention  of  testatrix  that  mor- 
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"tiiary  chapel  shonld  be  erected  on  site  contend- 
ed for  by  heirs,  and  not  that  contended  for  by 
the  cemetery. — Id. 

CHATTEL  MORTGAGES. 

See  Trial,  «=>313,  329. 

m.  coNSTBVCTioir  Aim  opera- 

TION. 

(C)  Property  MOTtBtig»H,  mnd  Eatates  and 
Interests  of  Fartiea  Therein. 

«s»l26  (Tex.CXT.App.)  Son  held  not  to  have 
placed  npon  his  own  crop  the  lien  of  a  chattel 
mortgage  on  hia  father's  crop  by  promising  to 
pay  his  father's  indebtedness  secured  by  such 
chattel  mortgage. — Slagle  t.  First  State  Bank 
of  Paris,  189  S.  W.  347. 

IV.  HIOHT8     Ain>     UABILITXEB     OF 
PAHXIXS. 

«=»I76(S)  (Mo.App.)  Where  there  was  no  agree- 
ment by  which  defendant  was  to  take  part  of 
plaintiff's  goods  in  full  settlement  of  a  mortgage, 
measure  of  damages  would  be  difference  between 
value  of  all  goods  taken  and  the  .amount  due 
defendant,  but  if  there  was  such  a  settlement, 
and  defendant  took  all  the  goods,  the  measure 
of  damages  would  be  value  of  goods  which  he 
:had  no  right  to  take.— Allen  v.  Forschler,  189  S. 
W.  636. 

VH.  BEMOVAI.  OB  TBANSFEB  OF 

PBOPEBTT   BT   MOBTGAGOR. 
(A)   RlKlits    and    Uabllttlea   of   Parties. 

e=>225(2)  (Tex.  C!iv.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  art  5660,  prohibiting  sale 
or  removal  of  mortgaged  personalty,  from  the 
county,  and  because  all  persons  are  presumed 
to  have  notice  of  a  recorded  chattel  mortgage, 
the  pledgee  of  a  ring  for  a  loan  to  the  mort- 
gagor, woo  sells  the  ring  on  the  mortgagor's  de- 
fault, to  a  person  outside  the  county,  is  liable  as 
for  conversion. — Equitable  Loan  Soc.  v.  Tay- 
lor Bros.  Jewelry  (Jo.,  189  S.  W.  516. 
«=>22»(1)  (Tei.Civ.App.)  In  suit  by  chattel 
mortgagees  against  purchaser  of  mortgaged 
property,  for  conversion,  mortgagors  were  not 
necessary  parties  defendant,  though  proper  par- 
ties.—T.  W.  Marse  &  Co.  v.  Flockinger,  189  S. 
W.  1017. 

In  suit  by  chattel  mortgagees  for  conversion 
of  mortgaged  crop  of  cotton  against  purchasers 
of  crop,  trial  court  properly  allowed  defendants' 
claim  for  items  for  cotton  picking  and  rent. — ^Id. 

CHEAT. 

See  Fraud. 

CHECKS. 

See  Banlca  and  Banking,  9=3140,  155. 

CHIEF  OF  POLICE. 

See  Municipal  Corporations,  4=»182. 

CHILDREN. 

See  Adoption:  Bastards;  Guardian  and  Ward; 
Infante:  NegUgence,  «=s>122.  136;  Parent 
and  Child. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Evidence,  <S=»587;  Infante,  «=>98;  Rail- 
roads, <3=3482. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Contstitational  Law,  4=383. 


CLAIMS. 

See  Bankruptcy,  «s»316;    Execntion,  «=>210; 
Executors   and    Administrators,   9=3221—277. 

J)LERKS  OF  COURTS. 

9=>37  (Ky.)  A  circuit  court  clerk  may  under 
express  provision  of  Ky.  St.  |  1751,  collect  his 
cost  bill  by  distress  warrant — Moaer  t.  Sum- 
mers, 189  8.  W.  715. 

Ky.  St  I  976,  declaring  jurisdiction  of  suite 
against  clerks  of  court,  etc.,  has  no  application 
to  suit  by  clerk  of  circuit  court  to  recover  on  a 
fee  bill  m>m  one  not  a  public  officer. — ^Id. 

CLOUD  ON  TITLL 

See  Quieting  Title. 

COAL  HOLES. 

See  Municipal  C!ort)orations,  9=>791. 

COLLATERAL  ATTACK. 

See  Drains,  9=3l4;   Ehcecutors  and  Administra- 
tors, <SS3513;    Judgment,  «=3495-521. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLUSION. 

See  Sheriffs  and  Constables,  9SJ9& 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMFORT  STATIONS. 

See  Railroads,  9=3226. 

COMMERCE 

See  Carriers. 
I.   POWEB  TO  BEOUI.ATE  HT  GEH- 

9=>8  (Tex.Civ.App.)  The  Interstate  Commerce 
Act  and  its  amendmente,  as  construed  by  the 
Supreme  Court  of  the  United  States,  will  con- 
trol the  interpretation  of  a  written  contract  for 
an  interstete  shipment  of  live  stock. — Atchison. 
T.  ft  S.  F.  Ry.  Co.  v.  Smyth,  189  S.  W.  70. 

A  written  contract  for  interstate  shipment  of 
live  stock  requiring  notice  of  claim  for  damaees, 
held  valid  under  die  Interstate  Commerce  Act 
and  amendmente,  the  laws  of  Texas  to  the  con- 
trary notwithstanding. — Id. 
«=»8  (Tex.Civ.Ajpp.)  Where  cattle  are  injurfd 
by  negligence  of  the  carrier,  in  an  interstate 
shipment  state  statutes  as  to  validity  of  car- 
riage contracte  have  no  application. — Betka  v. 
Houston  &  T.  C.  R.  Ck>.,  189  S.  W.  532. 
♦:»8  (Tex.Civ.App.)  Federal  government's  pow- 
er as  to  interstate  commerce  is  paramount,  and, 
when  interstete  transportation  of  live  stock  is 
taken  under  direct  federal  supervision,  acta  of 
Congress  and  regulations  thereunder  alone  con- 
trol, and  any  state  regulations  cease  to  have 
any  force.— Pecos  &  N.  T.  Ry.  Co.  v.  Hall,  189 
S.  W.  535. 

9=9 10  (Tex.Civ.App.)  Where  federal  and  stete 
govemmente  have  concurrent  power,  and  federal 
government  is  inactive,  state's  power  may  be 
executed.— Pecos  A  N.  T.  Ry.  C!o.  v.  Hall.  189 
S.  W.  536. 

II.   SUBJECTS    OF   BEGUIJkTIOM. 

9=»27  (Ky.)  From  mere  fact  that  railroad  is 
interstate  as  well  as  intrastate  carrier,  it  does 
not  follow  that  the  work  in  which  Ite  servant 
was  engaged,  when  killed,  was  interstate  com- 
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meiee<— SduMffw  Vk  XUinois  Cest.  B.  Co.,  ]£9 
S.  W.  237. 

■  To  bring  a  case  within  federal  Ehnployers'  Lia- 
bility Act,  it  must  be  shown  that  work  in  which 
a  railroad's  deceased  employ^  was  engaged  when 
Injured,  was  part  of  interstate  commerce  in 
which  road  was  .engaged. — Id. 

If,  when  injured,  a  railroad's  deceased  em- 
ploy^ had  been  engaged  in  removing  the  wrecked 
material  from  the  track  of  interstate  freight 
train  that  obstructed  the  track,  he  was  engaged 
in  interstate  commerce. — Id. 

Employ^  of  railroad,  killed  in  unloading  from 
ear,  a  week  after  removal  from  wreck  of  an  in- 
terstate train,  part  of  wrecked  material,  to  be 
inspected  by  other  employes  and  shipped  into  an- 
other state  and  a  month  later  repaired,  held  not 
mgaged  in  interstate  commerce  when  injured. 
—Id. 

®=>33  (Mo.)  A  shipment  of  grain  between  two 
points  in  the  state  to  be  sold  on  the  floor  of  the 
board  of  trade  at  the  last  point  is  an  intrastate 
shipment;  any  farther  shipment  by  the  buyer 
being  a  new  shipment— State  ex  rel.  Chicago, 
M.  A  St  P.  Ry.  Co.  V.  Public  Service  Com- 
mission of  Missouri,  189  S.  W.  377. 

The  intrastate  character  of  shipment  of  grain 
for  sale  is  not  destroyed  by  the  carrier,  for  its 
own  convenience,  on  arrival  of  ears,  placing 
them  on  tracks  in  another  state  till  sale. — Id. 

An  "intersrtate  shipment"  exists  when  a  com- 
modity has  been  turned  over  by  a  shipper  to 
a  common  carrier  to  be  transported  from  one 
state  to  another  under  a  contract  of  shipment, 
the  definite  character  of  such  shipment  being 
fixed  when  the  movement  of  the  commodity  has 
<K>mmenoed  for  the  purpose  of  transportation. 
-Id. 

®=»40(1)  (Ky.)  Sale  of  goods  by  foreign  cor- 
poration and  its  representatives  through^  mail 
orders,  temporary  show  rooms,  etc^  constituted 
interstate  commerce  not  subject  to  Ky.  St  f  571, 
imposing  penalty  for  failure  to  designate  office 
in  state  and  agent  thereat  to  accept  process. — 
liorkin  Co.  v.  Commonwealth,  189  S.  W.  8. 

m.   UISAKB  Ain>  METHODS  OF  HBO* 
UZtATION. 

€=>69  (Mo.)  City  ordinance  imposing  a  license 
tax  of  $25  a  year  on  express  companies,  with 
a  penalty  for  violation  enacted  under  Rev.  St 
1909.  S  9399,  authorizing  cities  to  license  and 
collect  a  license  tax  on  express  companies,  is 
in  violation  of  Const.  U.  8.  art.  1,  i  8,  as  a  reg- 
ulation of  interstate  commerce  as  applied  to  a 
corporation  of  another  state  doing  an  inter- 
state business. — City  of  Elsberry  v.  Boahman, 
189  S.  W.  1165. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

See  Broken,  «s»64-86. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Evidence,  «s»80. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «s»255-27S. 

COMPENSATION. 

See  Attorney  and  CHient,  <s>149 ;  Brokers,  €=> 
64-85;  (Serks  of  Courtp,  <8s»37;  Partner- 
ship, ®=»83. 


COMPETENCY. 

Se«  Criminal  Law,  «=s>476  ;  Evidance,  <S=>155 ; 
Jury,  <6=»105,  110 ;   Witnesses,  i&=353-192. 

COMPLAINT. 

See  Criminal  Law,  <S=>366;  Husband  and  Wife, 
^=9309 ;  Indictment  and  Information ;  Rape, 
<8=>48,  49. 

COMPOUNDING  FELONY. 

See  Contract^,  «s>128. 

COMPOUND  INTEREST. 

See  Usury,   e=49. 

COMPROMISE  AND  SETTLEMENT. 

See  Municipal  Corporations,  iS=>1018;  Pay- 
ment 

^=»6(4)  (Mo.App.)  Where  defendant  agreed  in 
writing  to  pay  a  certain  sum  in  consideration  of 
having  spoken  words  claimed  by  plaintiff  to  be 
slanderous,  and  such  words  were  not  slanderous 
per  se,  and  plaintiff  did  not  claim  or  provfe  spe- 
cial damages,  there  was  not  sufficient  proof  of 
consideration  to  warrant  peremptory  instruc- 
tion for  plaintiff  in  action  thereon.— Deiss  ▼. 
Kasselmann,  189  S.  W.  824. 

COMPUTATION. 

See  Limitation  of  Actions,  <e=>5O-104;    Time. 

CONCEALMENT. 

See  Limitation  of  Actions,  4=>1(M> 

CONCLUSION. 

See  Pleading,  e=s8,  9. 

CONCLUSIVENESS. 

See  Appeal  and  Error,  4=>662;  Criminal  Law, 
«=>1159;    Judgment,   «=>687-736. 

CONCURRENT  JURISDICTION. 

See  States,  <e=3l2. 

CONDITIONS. 

lorations,  €=>564 ;  Guardian  and  Ward, 


(S=>108;    Sales,  <3=»85. 

CONDONATION. 

See  Divorce,  «=>48-61. 

CONFEDERATE  HOME. 

See  States,  «=>191. 

CONFESSION. 

See  Otiminal  Law,  «=a523-53S. 

CONFIRMATION. 

See  Executors  and  Administratoia,  4s»376. 

CONFLICT  OF  LAWS. 

See  Bills  and  Motes,  9=>99;    Insurance.  «=> 
125;   Master  and  Servant,  «s>86. 

CONNECTING  CARRIERS. 

See  Carriers,  <S=>173-185,  219. 

CONSENT. 

See  Mechanics'  liens,   «»76;    Rape,  <s»59; 
States,  (3=s>191. 
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CONSIDERATION. 

See  BUla  and  Notes,  9=»139;  Compromise  and 
Settlement,  «=s>6;  Contracts,  <3=>237 ;  Deeds, 
^s»19S;  Evidence,  iS=>410;  Fraudulent  Con- 
veyances, ®=>187,  201;  Guardian  and  Ward, 
«S9108;   Vendor  and  Purchaser,  «=s>237. 

CONSIGNMENT. 

See  Factors. 

CONSOLIDATION. 

See  Trial,  «S92. 

CONSPIRACY. 

See  Criminal  Law,  «S9422,  423;  Evidence,  «b> 
263. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Appeal  and  Error,  «=»840;    Coarts,  4s> 

231. 
For  validity  of  statutes  relating  to  particniar 

subjects,  see  also  the  various  specific  topics. 
Partial  invalidity  of  statutes,  see  Statutes,  Qss 

64. 
Special  aqd  local  laws,  see  Statutes,  $=>76,  93. 
Subjects  and  titles  of  statutes,  see  Statutes,  4Cs» 

105-120. 

n.  CONSTRITOTIOir.   OPEBATIOH, 

Ain>  ENFOBCEMEHT  OF  GON- 

STITUTIONAI.  PBOVI8IOMS. 

^=948  (Tenn.)  All  intendments  will  be  made 
and  all  doubts  resolved  in  favor  of  that  inter- 
pretation of  a  statute  which  will  support  it. — 
Heiskell  v.  City  of  Knoxrille,  189  S.  wT  867. 

m.  DISTRIBUTION  OF  OOVEBIT- 

MENTAI.  POWERS  AND 

FUKCTIONB. 

(B)   Judicial  Povrera  mad  Fnnotlons. 

«=>68(1)  (Tex.Civ.App.)  If  nomination  after 
primaries  to  fill  vacancy  caused  by  incumbent's 
death  were  expressly  forbidden  to  be  made  by 
the  party  executive  committee,  that  the  action 
of  the  committee,  or  of  the  court,  might  have  a 
political  effect  would  not  make  the  legal  ques- 
tion involved  political  instead  of  judicial.— 
Waples  V.  Gilmore,  189  S.  W.  122. 

That  one  party  so  predominates  as  to  assure 
its  nominee  of  election  is  no  ground  for  inter- 
ference by  the  courts  with  the  nominnting  ma- 
chinery of  such  party,  where  the  question  of 
nominations  is  unprovided  for  in  law  and  whol- 
ly political. — Id. 

V.   PERSOHAI.  Onm.  AlTD   POUTI- 
OAI,  RIGHTS. 

«:=83(3)  (Mo.)  AflneasseRsed  for  the  violation 
of  a  valid  city  ordinance  is  not  within  the  prohibi- 
tion of  Const,  art.  2,  6  16,  which  forbids  im- 
prisonment for  debt.— Kansas  City  v.  Pengilley, 
189  S.  W.  380.  w  •      J, 

A  municipal  ordinance  making  it  a  misde- 
meanor for  any  person  who  shall  hire  a  vehicle 
to  refuse  to  pay  therefor  and  prescribes  fine 
and  imprisonment  as  a  punishment  therefor  is 
invalid  under  Const,  art.  2,  J  16,  which  foi^ 
bids  impriHonment  for  debt.— Id. 

Such  ordinance  in  violation  of  Const,  art  2, 
I  16,  cannot  be  sustained  aa  a  valid  exercise 
of  police  iwwer. — Id. 

VI.  VESTED  BIGHTS. 

«=5>  102(1)  (TehnJ  While  a  justice  of  the  peace 
has  no  vested  right  in  his  office,  be  has  a  proper- 
ty right  therein.— State  ▼.  Kerby,  189  S.  W. 
oo9. 


Vn.  OBUOATIOH  OF  OOHTBAOTB. 

(B)   Contraeta    of    State*    aad    Mnatolvall- 
tlea. 

<8=»l2g  (Tex.Civ.App.)  Evidence  htU  to  sup- 
port a  finding  that  a  special  act,  approved  May 
23,  1871  (Sp.  Acta,  12th  Lep.  c.  264).  providing 
for  incorporation  of  a  banking  aaaodatioii,  was 
not  accepted  so  as  to  become  a  contract  not  sub- 
ject to  impairment,  prior  to  April  18|,  1870,  the 
date  of  the  provision  of  the  Constitution  prohib- 
iting the  formation  of  such  corporatioiia. — Da- 
vis V.  AUison,  189  S.  W.  968. 

A  special  act  approved  May  23,  1871  (Sp.  Acts 
12th  Leg.  c.  264),  providing  for  incorporation  of 
a  banldng  association,  did  not  itself  become  a 
contract,  unless  accepted,  and  hence  was  re- 
pealed by  Const  April  18,  1876,  art.  16,  f  16, 
prohibiting  creation  of  biankinc  oorporanons. 
-Id. 

XX.  PBTVIIiEOES  OB  mMUHlTiliS, 
AHD   CI.ASS   IXOIBIiATIOir. 

<&=>205(5)  (Tenn.)  Acta  1905,  c  109,  {  16,  as 
to  personalty  loans,  violates  Const,  art.  11,  i  8, 
prohibiting  interference  with  rights  and  -  privi- 
leges except  by  the  laws  of  the  land. — Spicer  ▼. 
mng  Bros.  &  Ca,  189  S.  W.  865. 

XI.  DUE  FBOCESS  OF  XA^7. 

®=276  (Tex.Civ.App.)  Acts  33d  Leg.  c  105 
(Vernon's  Sayles"  Ann.  Civ.  St  1914.  arts. 
4874a,  4874b),  as  to  technical  breach  of  a  fire 
insurance  policy  upon  personalty,  does  not  vio- 
Inte  the  Constitution  of  Texas  and  of  the  United 
States  by  depriving  an  insurance  company  of 
the  right  of  contract.— ^tna  Ins.  Co.  v.  Waco 
Co.,  189  S.  W.  315. 

«=277(2)  (Tenn.)  Act  Jan.  30,  1911  (Priv. 
Laws  1911,  c.  10),  amendini;  charter  of  Chatta- 
nooga, though  abolishing  city  offices,  held  not 
violative  of  Const,  art  1,  j  8,  or  Const  U.  S. 
art  14,  i  1.— Van  Dyke  v.  Thompson,  189  S.  W. 
62. 

«s>277(2)  (Tenn.)  Ihib.  Acta  191S,  cc  3  and 
20,  repealing  Acts  of  1897,  c.  125,  keJd  not  vio- 
lative of  Const  art  1,  §  8,  and  Const  U  S. 
amend.  14,  |  1,  as  legislating  out  of  office  chap- 
lain for  penitentiary  appointed  under  Acts  1897, 
c.  125,  iS  6  and  6.— State  v.  Morria.  189  S. 
W.  67. 

d=s>309(l)  (Mo.App.)  Due  process  demands  that 
where  a  suit  has  been  dismissed  and  defendants 
discharged,  it  shall  not  be  reinstated,  and  judg- 
ment entered  therein  affecting  their  rights  with- 
out due  notice  to  them. — Forest  Lumber  Co.  v. 
Batten,  189  S.  W.  626. 

CONSTRUCTION. 

See  Bills  and  Notes,  «=:»116;  Charitfes,  «=> 
32,  36;  Chattel  Mortgages,  «=>126;  Consti- 
tutional Law,  (S=>48;  Contracts,  «=>178,  187; 
Deeds,  «=s90-124 ;  Execution;  Guaranty,  ^=> 
27.  36;  Insurance,  d=>146;  Judgment,  «=> 
533;  Libel  and  Slander,  ^=>19;  Logs  and 
Logging,  <8=>3;  Mechanics'  Liens,  «=s3; 
Mines  and  Minerals,  ®=»68;  Mortgages,  Q=> 
127-151;  Sales,  «=»68-88;  Sututes,  «=>181- 
263;  Stipulations;  Taxation,  ®=s»204;  Trial 
«=»296;  Trusts,  <S=»136V&,  141;  Usury.  «» 
6;   Wills,  «=»439-684.    "'        '  "  ^^ 

CONTEMPT. 

See  Divorce,  «S3269. 

CONTEST. 

See  Elections,  «=»276,  285. 

CONTINGENT  ESTATES. 

See  Wills,  «=9628. 
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CONTINGENT  FEES. 

See  Attorney  and  OUent,  ^s»148. 

CONTINUANCE. 

See  Criminal  liSw,  «=»586-408,  917. 

«=>I9  (Tei.Oiv.App.)  The  absence  of  a  party 
does  not  give  a  party  an  abxolate  right  to  a 
continuance. — Apache  Cotton  Oil  &  Mfg.  Co.  v. 
Watkins  &  Kelly,  189  S.  W.  1083. 
«=920(5)  (Tez.Ciy.App.)  The  absence  of  a  par- 
ty's leading  attorney  does  not  give  a  iwrty  an 
absolute  right  to  a  continuance. — ^Apadie  Cot- 
ton Oil  &  Mfg.  Co.  T.  Watkins  &  Kelly,  189 
S.  W.  1088. 

The  mere  fact  that  secondary  counsel  are 
present  does  not  alone  warrant  refusal  of  con- 
tinuance for  absence  of  leading  counsel,  where 
those  in  attendance  are  unfamiliar  with  the 
case. — Id. 

«=333  (Ky.)  On  motion  by  purchaser  from  suc- 
cessful plaintiff  in  ejectment  to  procure  writ  of 
possession,  where  defendant  was  given  permis- 
sion to  read  affidavit  filed  in  support  of  motion 
for  continuance,  as  depositions  of  absent  wit- 
nesses, held,  there  was  no  abuse  of  dlscr^on  in 
refusing  a  continuance.— Lowe  v.  Taylor,  189  S. 
W.  204. 

^=950  (Tex.Oiv.App.)  Affidavit  for  postpone- 
ment held  such  that  while  the  plaintiff  might 
not  have  been  entitled  to  continuance  for  the 
term,  yet  postponement  should  have  been  grant- 
ed.—Apache  Cotton  Oil  &  Mfg.  Oo.  t.  Watkins 
&  Kelly,  189  S.  W.  1083. 

CONTINUING  OFFENSES. 

See  Incest,  ^sal. 

CONTRACTS. 

See  Account  Stated;  Appeal  and  Error,  •=» 
79;  Bills  and  Notes;  Boundaries,  «=>46; 
Cancellation  of  Instruments ;  Carriers,  #=»69, 
173,  207,  218;  Champerty  and  Maintenance, 
®=37;  Chattel  Mort^ges;  Compromise  and 
Settlement;  Constitutional  Law,  «=3l29,  276; 
Corporations,  «s>406,  484;  Covenants;  Cus- 
toms and  Usages ;  Evidence,  4s>417,  434 ; 
Exchange  of  Property;  Frauds,  Statute  of; 
Guaranty;  Husband  and  Wife,  4s986;  In- 
fants, ^=946,  67;  Insane  Persons,  ®=>7t>;  In- 
surance; Interest;  Liens;  Limitation  of  Ac- 
tions, €=»28,  50;  Logs  and  Logging,  «=>3; 
Money  Received;  Municipal  Corporations,  d=3 
226-265,  336-864;  Parties,  «=»26;  Parti- 
tion, ®=>5;  Partnership;  Payment;  Pledges; 
Principal  and  Agent;  Principal  and  Surety; 
Bailroads,  ®=>17,  58 ;  Reformation  of  Instru- 
ments; Sales,  €s>S8;  Schools  and  School  Dis- 
tricts, 4=>80;  Specific  Performance;  Stip- 
ulations; Subrogation;  Usury;  Vendor  and 
Purchaser. 

I.   REQUISITES   AHO   VAI.IDITT. 
(A)  Ifatare   and  Esaentiala    In  General. 

<g=>IO(5)  (Tex.CIvjApp.y  Ojntpaot  obligating 
seller  of  land  to  erect  pumping  plant  capable 
of  supplying  sufficient  water  to  irrigate,  held 
not  unilateral  because  it  did  not  bind  buyer 
to  use  any  water  or  to  water  any  land. — Roberts 
V.  Abney,  189  S.  W.  1101. 

(O  Formal  Raqnlaitaa. 
^=343  (Tez.Civ.   App.)  A   written  contract  is 
not  completed  until  signed  or  accepted  and  act- 
ed upon  by  the  party  not  signing. — Benson  v. 
Ashford,  180  S.  W.  1093. 

.     (B»  Valid  l«r  of  Aaaent. 

«5>94(5)  (Tex.  Civ.  App.)  One  induced  by 
fraudulent  representations  to  enter  into  a  con- 
tract is  not  barred  from  relief  therefrom,  be- 


cause had  he  made  further  inquiry  he  wouM 
have  known  the  truth.— Fidelity  &  Deposit  C*. 
of  Maryland  v.  Anderson,  189  S.  W.  346. 
^=995(1)  (Ky.)  Duress  will  not  avoid  a  con- 
tract unless  die  party  seeking  to  enforce  it  or 
his  agent  imposed  the  duress,  or  unless  it  was 
done  with  his  knowledge  and  was  taken  advan- 
tage of  by  him  to  obtain  the  contract — Fears  v. 
United  Loan  &  Deposit  Bank,  189  S.  W.  226. 
^=>95(5)  (Ky.)  A  wife,  induced  to  execute  con- 
tract by  being  deprived  of  free  exercise  of  her 
will  tiiron^  fears  aroused  by  threats  made  te 
her  to  prosecute  her  husband  for  a  crime,  is  in 
duress,  and  may  avoid  the  contract.— Fears  v. 
United  Loan  &  Deposit  Bank,  189  S.  W.  226. 

(F)  L«aralitr  of  object  and   of  Coaald* 
oration. 

«=»  1  i  I  (Tei.Civ.App.)  An  agreement  for  re- 
sumption of  marital  rights  as  part  of  the  con- 
sideration for  a  deed,  made  by  a  husband  ts 
a  wife,  was  void  and  rendered  whole  contract, 
including  an  agreement  for  ratification  of  a 
prior  deed,  illegal.— McKay  v.  McKay,  189  8. 
W.  520. 

®:s>l28(l)  (Ky.)  Any  contract  to  impede  the 
due  coarse  «f  public  justice  is  illegal  and  unen- 
forceable—Fears V.  United  Loan  &  Deposit 
Bank,  189  S.  W.  226. 

9=>t3l  (Ark.)  The  state  board  of  control  has 
no  power  to  bind  itself  by  agreement  not  t« 
remove  a  superintendent  of  an  institution  under 
its  control;  such  power  having  been  conferred 
by  direct  provision  of  Acts  1915,  p.  406,  i  8. 
-Hall  v.  Bledsoe,  189  S.  W.  1041. 
4s>l34  (Ky.)  A  contract  which  Is  in  contra- 
vention of  public  policy  and  void  cannot  be  rati- 
fied.—Fears  V.  United  Loan  k  Deposit  Bank, 
189  S.  W.  226.  • 

4s»l37(l)  (Ky.)  Where  any  part  of  the  con- 
sideration for  a  contract  is  Inegal  and  vicious, 
the  entire  contract  is  void. — Fears  v.  United 
Loan  &  Deposit  Bank,  189  8.  W.  226. 
«=>I38(3)  (Ky.)  Where  money  Is  paid  and 
personal  property  transferred  in  performance  of 
contract  in  contravention  of  public  policy,  nei- 
ther money  nor  property  can  be  recovered,  al- 
though other  par^  should  refuse  to  perform  hit 
part  of  contract. — Fears  v.  United  Loan  &  De- 
tosit  Bank,  189  S.  W.  226. 
€=>I39  (Ky.)  Where  a  party  to  a  contract,  ia- 
nocent  of  any  unlawful  purpose  in  making  it, 
seeks  to  have  it  enforced,  it  cannot  be  avoided 
by  the  other  party  on  ground  of  his  unlawful 
and  undisclosed  purpose  in  making  it.— Fears  v. 
United  Loan  &  Deposit  Bank,  189  S.  W.  226. 

Where  parties  to  illegal  contract  are  not  in 
pari  delicti,  the  less  guilty  one  may  have  relief 
if  his  concurrence  In  illegality  was  caused  by 
some  fraud,  duress,  or  undue  influence  practiced 
on  him  by  the  other.— Id. 

a.  CONSTBVOTION  AHD  OPERATION. 
(A)   General  Rnlea  of  Constrnotlon. 

«=s>l76(l)  (Mo.AppO  It  is  court's  duty  to  tell 
jury  legal  effect  of  contracts  material  in  the 
suit.— Mount  V.  Neighbors  Implement  &  Ve- 
hicle Co.,  189  S.  W.  614. 

(B)  Pavtiea. 

«=»I87(2)  (Ky.)  Under  an  instrtunent  con- 
strued aa  sale  of  goods  to  two  of  plaintiff's 
creditors  upon  their  agreement  to  pay  her  in- 
debtedness to  other  creditors,  such  other  cred- 
itors would  have  a  right  to  collect  their  debts 
from  such  two  creditors. — Weber-Wolters  Dry 
<3oods  Go.  V.  Scott,  189  S.  W.  228. 

m.  MODIFICATIOir     Aim     HSROER. 

*=»237(2)  (Mo.App,)  Where  plaintiff  agreed 
for  fixed  sum  to  take  from  one  point  to  another 
a  traction  engine  represented  to  be  in  good  con- 
dition, an  agreement  by  defendant  on  plaintifTg 
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finding  engine  defective,  to  pay  for  repairs,  etc, 
is  supported  by  a  good  consideration.— Crosby  T. 
Bmerson-Brantingham  Implement  Co.,  189  S. 
W.  686. 

^»247  (Ter.Civ.App.)  In  action  for  contract 
price  for  digging  well,  evidence  held  to  show  tliat 
contract  as  modified  by  parol  required  plaintiff 
to  procure  water  of  a  quality  equal  to  that 
from  another  well.— St.  Louis,  B.  &  M.  Ry.  Co. 
V.  Roberts,  189  S.  W.  559. 

V.  PERFOBMANCE  OR  BBBAOH. 

9=>303(1)  (Ark.)  Inconvenience,  or  the  cost  of 
compliance  therewith,  cannot  excuse  a  party 
from  the  performance  of  an  absolute  and  unqual- 
ified undertaking  to  do  that  which  is  possible  and 
lawful.- Polzin  v.  Beene,  189  S.  W.  664. 
«=»304(1)  (Tei.Civ.App.)  Where  well  dug  by 
plaintiff  failed  to  produce  the  quality  of  water 
called  for,  plaintiff  is  not  entitled  to  contract 
price,  unless  the  well  was  accepted  by  defend- 
ant as  being  in  full  compliance  with  contract. 
—St  Louis,  B.  &  M.  By.  Co.  v.  Roberts,  189 
8.  W.  559. 

«»304(2)  (Tex.av.App.)  Direction  to  plaintiff 
to  remove  weU-digging  apparatus  was  not  ac- 
ceptance of  well  as  full  compliance  with  con- 
tract as  to  quality  of  water,  where  plaintiil 
could'  not  produce  better  water  by  further  op- 
erations.—St.  Louis,  B.  &  M.  Ry.  Co.  v.  Rob- 
erts. 189  S.  W.  659. 

®=3322(3)  (Xex.Civ.App.)  In  action  for  contract 
price  for  digging  welL  evidence  held  to  show 
that  water  from  well  dug  by  plaintiff  was  not 
equal  in  quality  to  that  of  another  well,  as 
required  by  the  contract.— St.  Txtuis,  B.  &  M. 
By.  C!o.  V.  Roberts,  189  a  W.  569. 

VI.  ACTIDN8    FOR    BREACH. 

$=9326  (Ky.)  Under  an  Instrument  construed 
as  sale  of  goods  to  two  of  plaintiffs  creditors 
upon  their  agreement  to  pay  her  indebtedness  to 
other  creditors,  plaintiff  would  have  no  cause  of 
action  against  uem  until  she  showed  damages 
from  their  failure  to  paysuch  other  creditors. — 
Weber-Wolters  Dry  Goods  Co.  v.  Scott,  189  S. 
W.  223. 

€=3350(1)  (Mo.App,^  In  action  for  services  In 
taking  traction  engine  from  one  point  to  an- 
other, where  defendant  admitted  part  of  claim, 
but  denied  liability  for  amounts  expended  by 
plaintiff  for  repairs  to  engine,  evidence  held 
to  support  verdict  for  plaintiff. — Crosby  v.  Emer- 
son-Brantingfaam  Implement  Co.,  189  S.  W.  696. 

,     CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  4=>141, 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

^ee  Acknowledgment,  4s>5;  Chattel  Mortgages; 
Deeds ;  Execution;  Fraudulent  Conveyances ; 
Homestead,  ^s>113;    Mortgages. 

CORPORATIONS. 

See  Banks  and  Banking,  ^=>39;  Bills  and 
Notes,  $=9375;  Carriers;  Commerce,  €=>40; 
Constitutional  Law,  «=3l29;  Evidence,  «=» 
244,  370;  Insurance;  Interpleader,  ^=>9-ll; 
Limitation  of  Actions,  <e=»103 ;  Municipal 
Corporations;  Railroads,  <g=»17;  Removal 
of  Causes,  ®=:>27;  Street  Railroads;  Taxa- 
tion, <8=868;  Telegraphs  and  Telephones; 
Witnesses,  <Sb>142. 

I.  UrOORFORATION  AND  OROANIZA^ 
TION. 

^930(2)  (Mo.App.)  Promoters  of  a  corpora- 
tton  stand  in  a  fiduciary  relation  to  it,  but  it 
does  not  follow  that  all  moneys  belonging  to  or 


procured^  a  promoter  whlclt  may  be  handled 
or  dealt  with  by  him  during  the  promotion  are 
impressed  with  trust  in  its  favor.— Reynolds  t, 
TiUe  Guaranty  Trust  Co.,  189  S.  W.  33. 

H.  CORPORATE  EXISTENCE  AVD 
FRAHCHISE. 

«=>34(3)  (Tex.av.App.)  Rev.  St  1911.  art. 
1138,  relating  to  obligations  to  ostensible  corpo- 
rations, docs  not  apply  to  pretended  corpora- 
tions expressly  forbiddrai  by  law.— Davis  v.  Al- 
hson,  189  S.  W.  968. 

^34(6)  (Tex.Civ.App.)  Where  Special  Act 
May  23,  1871  (Sp.  Acts  12th  Leg.  c.  264).  for 
incorporation  of  banking  corporation  waa  re- 
pealed by  Const.  1876,  art.  16,  i  16,  the  incor- 
poration of  pretended  banking  corporation  there- 
under, contracts  for  subscription,  and  notes  giv- 
en therefor  held  that  stockholders  were  not  e»- 
topped  to  question  existence  collaterally. — i>avis 
V.  Allison,  189  S.  W.  968. 

XV.  CAPITAL,  STOCK,  AND  DTVI. 

DEND8. 

(B)   Babaerlptton    to    Stoek. 

e=>80(10)  (Tex.Civ.App.)  In  view  of  doctrine 
whereby  subscriptions  become  trust  fund  for 
benefit  of  its  general  creditors,  corporation's  in- 
solvency is  a  bar  to  a  rescission  of  subscription 
contract  for  fraud.- Thompson  v.  First  State 
Bank  of  Amarillo,  189  S.  W.  116. 

(O   laanc  of  Oerttfleatea. 

®»I09  (Tex.Civ.App.)  In  suit  to  estahlish 
ownership  of  certificate  in  corporation  and  for 
new  certificate  in  lieu  of  an  alleged  lost  trus- 
tee's certificate,  evidence  held  to  make  plain- 
tiff's ownership  of  the  certificate  a  question  for 
the  jury  and  to  support  a  verdict  for  defendants. 
—Converse  v.  Galveston  City  Co.,  188  S.  W. 
639. 

Evidence  held  to  show  that  former  petition  by 
plaintiff's  predecsssors  to  have  certificate  issued 
to  them  related  to  same  numbered  certificate. 
— Id. 

Evidence  keld  to  show  that  a  resolution  on 
the  minutes  of  corporation  denying  the  petition 
was  a  response  to  the  petition. — Id. 

Evidence  held  to  show  that  parties  to  a  peti- 
tion by  plaintiff's  predecessors,  or  their  attor- 
ney, had  knowledge  or  notice  of  resolution  deny- 
ing petition  at  or  about  the  date  of  its  adoption. 
— Id. 

VI.   OFFICERS  AND  AOENTS. 

(C)   Rlgrlitii,  Dntiea,   and   Uabllltlea   mm   to 
Corporation   aiic<   Its   Memberm. 

^9320(3)  (Ark.)  Where  majority  stockholder 
as  soon  as  she  discovered  fraudulent  execution 
by  managing  directors  of  a  corporation  of  a 
deed  submitted  facts  to  an  attorney  and  filed 
suit  as  soon  as  attorney  completed  his  investi- 
gation and  advised  her  to  do  so.  she  was  not 
guilty  of  laches.— Hughes  Mfg.  &  Lumber  Co. 
v.  Culver,  189  S.  W.  850. 

*s>320(6)  (Ark.)  A  suit  to  cancel  for  tnvd  a 
deed  executed  by  directors  of  a  corporation 
held  properly  brought  in  name  of  a  stockholder 
owning  practically  all  stock:  the  corporation 
being  a  defendant— Hughes  Mfg.  &  Lamber  Ca 
r.  Culver,  189  S.  W.^0. 

(D)  LlaMIitr  'or  Corporate  Debts  aad 
Aota. 

<S=>340(.3)  (Ark.)  Under  Kirby*s  Dig.  |  859, 
providing  that  president  or  secretary  of  cotijo- 
ration  not  complying  with  section  848.  nyi  air- 
ing filing  of  report  of  condition,  shall  be  liable 
for  debts  of  company,  liability  of  officers  is 
limited  to  debts  ex  contractu,  and  does  not  in- 
clude obligations  ex  delicto,  though  reduced  to 
judgment.— Taylor  v.  Dexter,  189  S.  W.  106a 
<3=>363  (Ark.)  In  proceeding  to  fix  personal  lia- 
bility on  president  of  ccHnpany  for  £ailare  ta 
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comply  with  Kirby's  Di^t.  {  848,  aa  to  filing  re- 
port of  condition,  questions  whether  defendant 
was  president  when  plaintiff's  Injuriea  occur- 
red and  he  obtained  judgment,  and  whether 
officers  of  company  failed  to  file  report,  held 
for  jury.— Taylor  v.  Dexter,  189  S.  W.  1060. 

Vn.  CORPORATE  POWERS  AITB 
UABIZJTIE8. 

(B)  ReprcseatMion  of  Corpovrntlea  kr  Of« 
Seera    and   Asents. 

€s»397  (Mo.App.)  Promoter  of  corporation 
could  not  act  aa  agent  for  it  before  it  had  a  cor- 
porate existence. — Reynolds  v.  Title  Oaaranty 
Trust  Co.,  189  S.  W.  33. 

^=>406(1)  (Mo.App.)  A  corporation  is  bound  by 
contract  made  by  one  of  its  agents  who,  with 
knowledge  of  its  manager,  purported  to  act  for 
corporation;  contract  being  within  apparent 
scope  of  agent's  authority. — Crosby  v.  Emerson- 
Brantingham  Implement  Co.,  189  S.  W.  596. 
^=3407(5)  (MoJkpp.)  The  general  manager  of  a 
store  corporation  who  employed  extra  help 
whenever  the  business  demanded  it  had  authori- 
ty to  employ  a  pteTioos  general  manager  to  as- 
sist a  new  bookkeeper  on  the  books.— Pounds  v. 
Farmers'  Union  MercantUe  Co.,  189  S.  W.  683. 
€=9422(1)  (Tex.CivApp.)  Whether  it  anthoris- 
ed  them  or  not  the  principal  la  liable  for  and 
bound  by  an^  fraudulent  representationa  made 
by  its  agent  in  securing  indorsements  on  a  note 
in  which  it  was  the  payee.— Hackney  Mfg.  do.  t. 
Celum,  180  S.  W.  988. 

<S=>423  (Tenn.)  A  corporation  ia  not  liable, 
without  proof  of  malice,  for  slander  spoken  by 
one  servant  to  another,  acting  within  the  acoiie 
of  his  authority  and  in  the  interest  of  the  mas- 
ter, but  not  actually  authorized  to  speak  the 
slanderous  words. — Southern  Ice  Co.  y.  Black, 
189  S.  W.  861. 

<S=>426(6)  (Ark.)  A  resolution  of  board  of  di- 
rectors reciting  that  there  were  no  further  as- 
sets, made  to  conclude  affairs  of  corporation 
and  surrender  charter  to  state  pursuant  to 
Kirby's  Dig.  g  957,  held  not  to  constitute  a  rati- 
fication on  part  of  either  corporation  or  a  ma- 
jority stockholder  of  the  anauthorized  execu- 
tion of  a  deed  to  realty  by  managing  directors. 
— Hughes  Bifg.  ft  Lumber  Co.  y.  Culyer,  189  S. 
W.  850. 

«=3>430  (Mo.App.)  Check  of  corporation  drawn 
by  an  officer  and  by  him  tendered  in  payment  of 
hw  indiyidnal  debt,  on  its  face  sumces  to  put 
creditor  upon  inquiry,  and  creditor  accepting 
and  using  such  check  runs  risk  of  being  required 
to  restore  proceeds  to  corporation.— Reynolds  v. 
Title  Guaranty  Trust  Co.,  189  S.  W.  38. 
«=>432(1)  (Ark.)  Where  grantees  of  a  deed  ex- 
ecnted  by  managing  directMS  of  a  corporation 
had  notice  of  illegal  appropriation  of  consider- 
ation, there  was  not  an  advance  of  value  in 
good  faith  on  the  presumption  of  regularity 
which  would  raise  a  conclusive  preeumpti<m 
that  officers  who  executed  deed  were  authorized. 
—Hughes  Mfg.  ft  Lumber  Co.  v.  Culver,  189  8- 
W.  850. 

«=>432(1)  (Tex.Civ.App.)  Where  corporation's 
bond  is  offered  in  evidence  without  objection, 
presumption  is,  in  absence  of  evidence  to  con- 
trary, that  officer  who  signed  was  duly  author- 
iz<>d.— Eastern  Texas  Traction  Co.  v.  Harrison, 
189  S.  W.  302. 

«=>432(5)  (Ark.)  In  a  suit  by  the  majority 
stockholder  of  a  corporation  to  set  aside  as 
fraudulent  a  deed  executed  by  managing  direc- 
tors, it  was  incumbent  upon  plaintiff  to  satisfy 
court  that  directors  acted  beyond  their  author- 
ity.—Hughes  Mfg.  ft  Lumber  Co.  v.  Culver,  189 
S.  W.  850. 

(D)   Contract*  and   Indebtedaesa. 

«=>484(2)  (Tex.Civ~App.)  Transportation  cor- 
poration cannot  contract  as  insurance  company 


to  indemnify  employ^  for  the  amount  spent  by 
him  for  hospital  accommodations,  medical  treat- 
ment, etc.,  because  the  statute  expressly  au- 
thorizes insurance  corporations  to  so  contract. 
—Gulf,  C.  ft  S.  B".  By.  Co.  v.  Goodman.  189 
S.  W.  826. 

(B)  Torts. 

€=s>493  (Tenn.)  A  corporation  may  be  liable  in 
a  civil  action  for  damages  for  publishing  a 
malicious  libeL — Southern  Ice  Co.  v.  Black,  189 
S.  W.  861. 

«=»493  (TIenn.)  A  publishing  corporation  ta 
liable  for  malicious  libelous  publications  with- 
out proof  of  express  malice,  where  the  publica- 
tion is  made  by  its  authority  or  ratified  by  it, 
or  made  by  its  agent  in  the  course  of  the  busi- 
ness.—Stair  y.  Journal  &  Tribune  Co.,  189  S. 
W.  864. 

vnx.  ursoiiVENOT  axd  receivers. 

«=s>544(2)  (Tez.Civ.A]^p.)  Capital  stock  of  a 
corporation,  especially  its  unpaid  subscriptions, 
is.  a  tmst  fund  for  the  benefit  of  its  general  cred- 
itors.- Thompson  v.  First  State  Bank  of  Amarll- 
lo,  188  8.  W.  116. 

«=»5S4  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art.  2164,  it  is  not  essential  that  stockholder 
seeking  receivershii]  should  have  judgment  or 
an  express  lien  against  property  of  corporation, 
though  he  must  have  a  claim,  and  hence  suit 
not  brought  on  any  claim,  but  for  a  receiver- 
ship to  delay  a  defendant's  collection  of  first 
lien  debt  against  it  could  not  be  maintained.— 
Kokernot  v.  Roos,  189  S.  W.  505. 
«s>557(l)  (Tex.Civ.App.)  Stockholder  applying 
for  receiver  of  corporation  must  do  so  under 
Rev.  St.  1911,  art  2164,  his  right  to  a  receiver 
depending  on  whether  he  brings  himself  within 
article  2128,  and  subdivisions  defining  circum- 
stances under  which  receiver  may  be  appointed. 
—Kokernot  v.  Roos,  189  S.  W.  505. 

XI.  DISSOXilTTION  AXD  FORFEXTURE 
OF   FRANCHISE. 

«=»6I4(1)  (Tex.CivApp.)  Under  Rev.  St.  1911. 
art.  1203,  relating  to  suit  for  dissolution,  h«ld 
that  no  notice  is  required  to  be  given  a  corpo- 
tation  by  the  stockholder  owning  25  per  centf. 
of  its  stock  seeking  to  dissolve  it,  and  in  such 
suit  the  appointment  of  a  receiver  is  not  aathor>i 
ized.— Kokernot  v.  Boos,  189  S.  W.  605. 
«=96I7(5)  (Tex.Civ.App.)  Where  a  corporation 
was  dissolved,  the  remedy  was  to  abate  an  ac- 
tion against  it,  and  not  to  direct  a  judgment 
on  the  merits  in  its  favor. — Corsicana  Transit 
Co.  y.  Walton,  189  S.  W.  307. 

A  corporation  which  had  become  nonexistent 
by  its  dissolution  had  no  capacity  to  prosecute 
an  appeal  from  a  judgment  against  it.— Id. 
«=962l(l)  (Tex.CiT.App.)  Under  Bev.  St  1911^ 
art  1203,  relating  to  suit  for  dissolution,  held, 
that  appointment  of  receiver  is  not  authorized. 
—Kokernot  v.  Boos,  189  S.  W.  606. 
9=>630(1)  (Ky.)  A  corporation,  more  than  two 
years  uter  the  expiration  of  its  corporate  ex- 
istence, could  sue  as  nominal  party  with  the 
real  party  in  interest  to  set  aside  a  forfeiture 
and  sale  of  land,  which  it  owned  at  the  time 
of  the  forfeiture. — Smith  v.  Commonwealth' 
Land  ft  Lumber  Co.,  180  S.  W.  912. 

XII.  FOREIGN  CORPORATIONS. 

«=»642(4)  (Ky.)  Under  Ky.  St  t  57J,  foreip 
corporation  and  its  representative  selling  by 
mail  orders  and  advertising  by  temporary  show- 
rooms, held  not  doing  business  in  state,  and 
hence  not  liable  to  penalty  imposed  b^  section 
571  for  not  designating  its  office  and  its  agent 
for  process. — Larkin  Co.  y.  Commonwealth,  188 
S.  W.  3. 

®=>652  (Ky.)  In  prosecution  against  foreiga 
corporation  for  penalties  for  failure  to  comply 
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with  Ky.  St  §  571,  requiring  such  corporations 
ioiDg  businesB  in  state  to  designate  office  in 
state  and  agent  for  process,  there  was  no  neces- 
sity of  written  answer,  but  plea  of  not  guilty 
was  all  that  was  required. — liarkin  C3o.  v.  Com- 
monwealth, 180  S.  W.  8. 

In  penal  prosecution  against  foreign  corpora- 
tion and  its  representative  for  penalty  for  doing 
business  in  state  without  designating  agent  for 
process  as  required  by  Ky.  St.  §  571,  where  par- 
agraph of  answer  was  unnecessary  and  merely 
pleaded  evidence,  a  reply  thereto  was  not  neces- 
sary.— Id. 

«=»668(10)  (Ky.)  The  mle  that  process  may  be 
served  on  a  special  agent  of  a  foreign  corpora- 
tion taking  orders  wi&in  the  state  and  sending 
them  to  the  company  for  approval,  though  the 
business  is  entirely  interstate,  does  not  apply 
where  the  salesman  is  an  independent  contract- 
or.—Barnes  V.  Maxwell  Motor  Sales  Corp.,  189 
S.  W.  444. 

Contract  between  a  foreign  corporation  man- 
ufacturing automobiles,  and  a  local  automobile 
sales  partnership,  held  not  to  make  the  partner- 
ship an  agent  of  the  corporation,  so  that  serv- 
ice of  process  on  a  partner  was  of  no  force, 
—Id. 

«=>672(n  (Tez.ClT.App.)  In  action  by  foreign 
corporation,  where  the  petition  does  not  show 
that  corporation  is  transacting  business  in  the 
state,  it  is  not  necessary  that  it  allege  that  it 
has  obtained  license  to  transact  business  in 
state. — Crews  &  Williams  v.  GuUett  Gin  Co., 
189  S.  W.  793. 

CORPUS  DELICTI. 

See  Criminal  Law,  4s>636. 

CORROBORATION. 

See  Criminal  Law,  «3>611,  634,  635;  Perjury, 
9=»34 ;  Seduction,  ®=>46;  Witnesses,  93>412. 

COSTS. 

See  Appeal  and  Error,  «=s>119,  239 ;  Justices  of 
the  Peace,  «=»202;    Partnership,  <8=»346. 

I.   HATTTBE,  GBOUirDS,  AKQ  EXTBNV 
OF  BIOHT  IN   OENEBAXh 

4s>32(5)  (Ky.)  In  an  action  on  a  note,  where 
questions  of  credits  due  defendant  because  of 
dealings  of  parties  with  lands  were  raised  by 
set-off  and  counterclaim  if  parties  were  joint 
owners,  on  judgment  for  plaintiff,  all  costs 
should  have  been  adjudged  against  defendtmt 
—Blair  v.  Fraley,  189  S.  W.  888. 
«S948  (Tex.Civ.App.)  In  action  against  several 
carriers  for  damages  to  shipment  of  live  stock, 
all  the  costs  of  trial  could  not  be  charged  against 
the  defendant  against  whom  judgment  was  had, 
in  the  event  that  other  defendants  were  dis- 
missed from  the  canse.- Ft  Worth  &  D.  C  By. 
Co.  V.  AUen,  189  S.  W.  765. 

in.  PERSONS.  PHOPEBTT,  AND 
FUNDS  I.TABT.B. 

«=>93  (Ky.)  Though  Ky.  St  {  889,  gives  costs 
to  prevailing  party,  he  is  directly  liable  to  of- 
ficers of  court  for  costs  incurred  by  himself, 
although,  under  his  judgment  for  costs,  he  may 
collect  from  bis  opponent — Moser  v.  Summers, 
189  S.  W.  716. 

VH.   ON  APPEAI.  OR  ERROR.  AND 

ON  NEW  TRIAl.  OR  MOTION 

THEREFOR. 

«E923I(3)  (Tex.Civ.App.)  In  action  against  ad- 
ministrator on  claim,  where  plaintiffs  had  judg- 
ment below,  with  costs,  and  on  appeal  to  coun- 
ty court  plaintiffs  had  judgment  for  a  smaller 
amount  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  204&,  and  not  article  8451,  applies,  and 
defendant  was  entitled  to  recover  costs  of  coun- 
ty court— Morrison  v.  Brooks,  189  S.  W.  1094. 


^=»236  (Tex.Civ.App.)  A  successful  appelant, 
having  the  case  reversed  and  remanded,  is  en- 
titled to  recover  the  costs  of  such  appeal  in  a 
proper  proceeding  in  a  proper  tribunal. — Hous- 
ton &  T.  G.  B.  Co.  V.  Montgomery,  189  S.  W. 
350. 

®=>264  (Tez.Civ.App.)  An  appdlant  prevailing 
on  appeal  has  30  days  after  filing  record  to  ask 
certiorari  to  correct  it  so  that  on  a  motion  to 
retaz  costs  after  tbat  time,  in  effect  a  motion 
for  certiorari  to  correct  judgment,  court  will 
not  recall  its  mandate  and  amend  judgment. — 
Houston  &  T.  C.  R.  Co.  v.  Montgomery.  188  8. 
W.  350. 

VUL  PATHENT  AND  REMEDIES 
FOR  OOI.I.EOTION. 

«s>280  (Tenn.)  Under  Shannon's  Code,  SI  4&45, 
4946,  motions  for  judgment  over  against  suc- 
cessful party  for  costs  must  be  made  in  the 
particular  court  in  which  the  costs  accrued,'  and 
in  which  the  suit  was  filed  wherein  the  costs 
sued  for  arose.— Tindell  v.  Bobbins,  189  8.  W. 
(t84. 

Under  Shannon's  Code,  M  4946,  4946,  judg- 
ments upon  motions  for  judgment  over  for  costs 
against  successful  party  are  based  upon  the 
facts  shown  by  records  in  the  causes  in  which 
the  costs  accrued,  the  issue  and  return  of  an 
execution  against  defeated  party,  etc. — ^Id. 

COTENANCY. 

See  Joint  Tananer ;  Tenancy  in  Common. 

COUNSEL 

See  Appeal  and  Error,  «=»207,  lOOa 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Bridges,  <S=»18;   Statutes,  «=>93. 

H.  GOVERNMENT  AND  OFFICERS. 

(■)  Conntr  Seat. 

«s»35(2)  (Ark.)  Under  Const  art  IS,  |  3,  and 
Kirby's  Dig.  i  1126,  total  vote  in  an  election 
for  the  removal  of  a  county  seat  being  less  than 
the  number  of  certified  poll  taxes,  held,  that 
latter  controls  as  a  proper  test  of  the  number 
of  votes  necessary  to  constitute  a  majority. — 
Sailor  v.  Rankin,  188  S.  W.  367. 
«=s>35(3)  (Ark.)  On  appeal  from  an  dection 
contest,  where  trial  judge  found  frand  suffi- 
eiettUy  proved  to  justify  exclusion  of  whole  of 
returns  from  certain  townships,  sole  question  is 
whether  or  not  testimony  is  legally  sufficient  to 
support  findings.— Sailor  v.  Bankin,  188  S.  W. 
357. 

In  an  action  to  contest  the  result  of  an  elec- 
tion on  removal  of  a  county  seat  evidence  heU 
to  show  frauds  of  such  general  nature  as  to 
warrant  a  finding  that  entire  returns  of  each 
should   be  rejected. — Id. 

In  an  action  to  contest  election  for  removal 
of  a  county  seat,  where  entire  iwll  of  two  town- 
ships was  rejected,  it  devolved  upon  each  party 
to  adduce  proof  and  the  burden  was  on  those 
claiming  a  majority  in  favor  of  ronoval  ts 
prove  tlis  number  of  legal  votes  cast  for  re- 
moval in  rejected  townships.— Id. 
«=>35(4}  (Ark.)  Under  Kirby's  EMg.  |  1121.  as 
amended  by  Laws  1906,  p.  891,  where  contest 
is  of  an  dection  for  removal  of  county  seat 
heard  in  drcuit  court  on  appeal  from  an  order 
of  county  court,  and  it  is  adjudged  there  was 
majority  for  removal,  but  not  for  either  place 
proposed,  circuit  court  may  order  an  election  to 
determine  the  place.— Sailor  v.  Bankin,  188  S. 
W.  857. 
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TV.  FI80AX    MAWAOgMBirr,    WBUO 

DEBT,  SEOUBXTIZiS.  Ain> 

TAXATIOir. 

«S9I95  (Tex.C3iTjtpp.)  The  proceeds  of  bonds 
issued  for  the  erection  of  a  bridge  "at  or  near" 
a  designated  crossing,  under  articles  605,  606, 
Vernon's  Sayles'  Ann.  Cir.  St.  1914,  as  to  the 
Issuance  of  county  bonds,  cannot  be  diverted 
by  the  county  commissioners'  court  to  the  con- 
struction of  a  bridge  at  another  crossing  five  or 
six  miles  away;  the  latter  crossing  not  being 
"near"  the  designated  one. — Moore  t.  Ooffman, 
189  S.  W.  94. 

«=3|96(3)  (Tex.Civ.App.)  Individual  taxpay- 
ers may  sue  to  restrain  the  threatened  erection 
of  a  bridge  by  commissioners'  court  at  a  cross- 
ing different  from  that  designated  in  proceedings 
resulting  in  issuance  of  bridge  bonds,  where 
taxes  therefor  would  be  a  lien  upon  their  prop- 
erty.—Moore  V.  Cotfman,  189  S.  W.  94. 

VI.  AfJTXOm. 

«3»222  rrez.Civ.App.)  Under  Bev.  St  1911, 
art.  1366,  relating  to  suits  against  a  county, 
a  petition,  showing  claim  made  to  commission- 
ers' court  to  have  been  larger  than  amonnt  due, 
keld  to  sufficiently  diow  on  general  demnrrer, 
that  identical  claim  sued  for  was  presented 
to  commissioneis'  court  for  allowance  before 
suit.— Dromgoole  v.  Karnes  County,  189  S.  W. 
975. 

Ad  damnum  clause  of  a  petition,  being  merely 
an  effort  to  state  entire  amount  due,  or  what 
will  be  due  when  suit  is  tried,  may  be  disre- 
Korded  in  determining  whether  claim  sued  on 
was  the  same  as  that  presented  to  the  com- 
missioners'   court   of   defendant   county. — Id. 

COUNTY  COURTS. 

See  Oonrts,  «=3l85;  Intoxicating  liquors,  4=» 

COUNTY  SEATS. 

See  Counties,  «s>36. 

COUNTY  SURVEYORS. 

See  Boundaries,  4=954. 

COURTS. 

See  Certiorari,  «=b28;  Clerks  of  Courts;  Con- 
stitntional  Law,  «=»e8;  Criminal  Law,  «=> 
97;  Divorce,  <S=3201,  327;  Elections,  *=» 
275;  Garnishment,  ®=»81;  Infants,  «=3>18; 
Judges,  ®=>15;  Justices  of  the  Peace;  Mu- 
nidpal  Corporations,  S=36S;  Removal  of 
Causes;  Schools  and  School  Districts,  4=» 
111. 

I^  NATUBE,  EXTEirr,  AHD  EXEROISB 
OF  JVBtSDIOTION  Hf  OENEBAI.. 

«=>I8  (Ky.)  On  petition  by  trustee  for  author- 
ity to  repair  Mississippi  realty  covered  by  trust 
deed  also  embracing  Kentucky  lands,  wherein 
benefidaries  prayed  a  construction,  Kentucky 
•court  had  no  jurisdiction  to  determine  their  in- 
terest in  tile  Mississippi  lands. — MidJleton's 
Trustee  v.  Middleton,  189  S.  W.  1133. 


n.  EfBTABI^SBttCEinV   okoa: 
TIOH,  ABB  tr^QOBttTTRE  ] 
GENE&AIi. 

(D)  Rules      of      Dectalon,      Adlndlo«ttons, 
Opinions.   *ad  Records. 

9=390(1)  (Tex.Civ.App.)  Because  court  adopts 
a  rule  established  by  line  of  decisions  upon 
given  question,  it  does  not  necessarily  follow 
that  it  must  carry  such  rule  to  its  logical  re- 
sults where  parties  occupy  different  relations 
to  subject  and  to  each  other. — 'Thompson  v. 
First  State  Bank  of  Amarillo,  189  S.  W.  116. 


«=9ll5  (Tex.Or.App.)  Where  an  indictment  for 
perjury  was  tried  during  the  term  at  which  it 
waa  preferred,  court  committed  no  error  in  re- 
quiring clerk  to  enter  his  order  appointing  one 
as  foreman  of  grand  jury.— Cosby  v.  State,  189 
S.  W.  967. 

m.  COURTS  or  oenebai.  obioimai 

JVBISDICTION. 
(A)   Oronads    of    Jvrlsdietloa    In    Oeneral. 

e=»l2l(5)  (Tei.Civ.App.)  Where  interest  is  al- 
lowed upon  the  claims  for  damages,  it  is  treat- 
ed as  a  part  of  the  damages,  and  not  interest, 
within  the  meaning  of  the  statute  fixing  the 
jurisdictional  limits  of  the  courts.— Wells  Far- 
go &  Co.  Express  v.  Crittenden,  189  S.  W.  296. 

€»I2I(6)  (Tex.Civ.App.)  The  amount  sued  for 
being  enough  to  give  the  trial  court  jurisdic- 
tion, elimination  of  one  of  the  items  by  the 
jnd^ent  on  appeal  will  not  affect  the  juris- 
diction of  the  trial  court  on  a  new  trial  as  to 
remaining  item.— Panhandle  &  S.   F.   By.  Co. 

V.  Bell,  180  S.  W.  1097. 

€==>I22  (Tex.Civ.Api>.)  In  determining  the 
amount  in  controversy  in  any  given  case,  th« 
court  will  look  to  the  averments  in  the  body 
of  the  petition,  and  not  alone  to  the  prayer 
for  relief.— Wells  Farxo  &  Co.  Express  ▼.  Crit- 
tenden, 189  S.  W.  296. 

rv.  courts  of  zjchited  or  nr- 

FERIOR  JURISDICTION. 

«»I69(4)  (Tex.Civ.App.)  A  cause  of  action 
does  not  exceed  the  jurisdiction  of  the  court  by 
che  addition  of  interest  as  damages  if,  when  the 
suit  is  filed,  the  amount  in  controversy  falls 
within  that  court's  jurisdiction.— Ft.  Worth  & 
D.  C.  Ry.  Co.  V.  Allen,  189  S.  W.  765. 

Where  damages  are  laid  nt  a  certain  sum, 
with  interest  thereon  at  the  rate  of  6  per  cent., 
the  interest  is  then  accumulated  as  a  part  of  the 
damages,  and  is  to  be  included  in  the  amount 
of  recovery  affecting  the  jurisdiction.— Id. 

«s>l69(8)  (Tex.Civ.App.)  When  the  amouuc 
which  the  plaintiff  is  entitled  to  recover  ap- 
pears from  his  allegations  to  be  a  fixed  sum, 
be  will  not  be  permitted  to  enter  a  fictitious 
credit  for  the  sole  purpose  of  giving  jurisdic- 
tion.—Wells  Fargo  4  Co.  Express  v.  Crittenden, 
189  S.  W.  296. 

®=»I85  (Tex.Civ.App.)  In  a  suit  on  a  note  and 
to  foreclose  a  chattel  mortgage,  if  an  allegation 
of  value  is  found  by  appellate  court  to  be  in- 
suSicient  to  fix  jurisdiction  of  count?  court,  it 
would  merely  require  a  reversal  of  case,  and 
not  a  dismissal. — Dempster  Mill  Mfg.  Co.  v. 
Humphries,  189  S.  W.  1110. 

VI.  COURTS   OF  APPBIXATE  JURIS. 

DICTIOB. 

(B)  Ovurtm  of  Partlevlar  Statos. 

«s»23l(6)  (Mo.App.)  An  attack  upon  statutes 
does  not  raise  a  constitutional  question  necessi- 
tating transfer  to  the  Supreme  Court,  where 
tlie  statutes  have  been  adjudged  constitutional 
by  the  Supreme  Court— Dodge  v.  New  York 
Life  Ins.  Co.,  189  S.  W.  609. 
<8=>246  (Tenn.)  Under  Acts  1907,  c  82,  exclud- 
ing cases  involving  state  revenue  from  jurisdic- 
tion of  Court  of  Civil  Appeals,  such  court  was 
without  jurisdiction  of  suit  to  en;ioin  county 
trustee  from  collecting  taxes  levied  against 
plaintiff.— Milne  v.  Blair,  18§  S.  W.  685. 

<3ssb247(6)  (Tex.Civ.App.)  Where  sole  question 
for  Coiut  of  Civil  Appeals  involved  location  of 
boundary,  it  was  not  incuml>ent  on  court,  be- 
cause of  dissent  of  a  justice,  to  certify  cause  to 
Supreme  Court  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  1620.— Boyntoa  Lumber  Co. 
V.  Houston  Oil  Co.  of  Texas,  189  S.  W.  749. 
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Vn.   UMiTKO!  STATES  OOVBTS. 
(O)    Snpreate  Court. 

«==>397  (Ky.)  Where  order  of  chief  justice  of 
Court-  of  Appeals  granting  writ  of  error  from 
federM  Supreme  Court  merely  followed  the  fed- 
eral statate  (Rev.  St.  U.  S.  §  1007  [Comp.  St. 
1913,  i  1666])  petitioner's  failure  to  subsequent- 
ly comply  with  statute  by  lodging  copy  of  writ 
in  clerk's  office  for  respondent's  use  did  not 
effect  validity  of  order  that  writ  should  operate 
as  supersedeas. — Ohio  River  Contract  Co.  v. 
Gordon,  189  S.  W.  461. 

Where  Chief  Justice  of  Court  of  Appeals  has 
allowed  writ  of  error  from  federal  Supreme 
Court, .  Court  of  Appeals  has  no  jurisdiction 
to  vacate  the  order  granting  the  writ  of  error 
and  directing  that  it  operate  as  a  supersedeas; 
the  jurisdiction  being  in  the  federal  Supreme 
Court— Id. 

COVENANTS. 

See  Limitation  of  Actions,  «=s>22;  Municipal 
Corporations,   i0-j112;    Railroads,  ^=372. 

IV.  AOTIOirS  FOB  BREACH. 

«s>ll4(l)  (Tenn.)  In  suit  by  grantor  and  oth- 
ers for  continuing  breach  of  continuing  cove- 
nant running  with  land,  the  bill  held  not  de- 
murrable as  showing  that  the  grantor  could  not 
sue  because  it  had  parted  with  its  rights  in  the 
land.— Carnegie  Realty  Co.  v.  Carolina,  0.  &  O. 
Ry.  Co.,  189  S.  W.  871. 

COVERTURE. 

See  Husband  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Error,  <e=»994;  Trial,  <3=»236 ; 
Witnesses,   «S=»321-412. 

CREDITORS. 

See  Banks  and  Banking,  «=9ll9;  Frandnlent 
Conveyances. 

CREDITORS'  SUIT. 

See  rrandulent  Conveyances,  «=>27ft-309. 

CRIMINAL  LAW. 

See  Arrest  •  Arson;  Assault  and  Battery;  Bail, 
«s>94;  Breach  of  the  Peace;  Burglary;  Cor- 
porations, ^=3652;  Disorderly  House;  Embez- 
slement;  Food;  Forgery;  Gaming,  ®=371-98; 
Homicide;  Husband  and  Wife,  <©i=a309-314 ; 
Incest;  Indictment  and  Information;  Infants, 
«=»18,  66;  Intoxicating  Liquors,  «=»145-238; 
Kidnapping;  Larceny;  Libel  and  Slander,  ^s> 
7;  Perjury,  ^=»15;  Prisons;  Prostitution, 
4s»l;  Rape;  Seduction ;  Trespass,  9s>79; 
Weapons;   Witnesses,  ^=>393. 

m.  PARTIES  TO   OFFEMSXS. 

9s>S9(6)  (Tex.Cr.App.)  To  convict  one  as  an 
accomplice  to  murder,  the  evidence  must  show 
that  the  alleged  principal  was  guilty,  and  that 
the  alleged  accomplice  advised,  urged,  command- 
ed, or  furnished  the  means  to  such  principal 
with  which  to  commit  the  murder. — Sarli  ▼. 
State,  189  S.  W.  149. 

^=»76  (Tex.Cr.App.)  Mere  failure  to  report  to 
an  officer,  seeing  persons  in  possession  of  stolen 
property,  will  not  alone  make  one  an  accessory, 
if  he  has  no  other  connection  with  the  theft.— 
Villareal  v.  State,  189  S.  W.  156. 
^s»80  (Tex.Cr.App.)  To  convict  one  as  an  ac- 
complice to  miiKier,  the  evidence  must  show 
that  the  alleged  prindpal  waa  guilty. — Sarli  v. 
State,  189  S.  W.  149. 

IV.  XVRISDICTIOir. 

®=>97(2)  (Ky.)  By  Acts.l916,,c.  29,  Kentucky, 
in  ezerclfe  of  concurrent  juri^iction,  could  pun-, 


ish  defendant  for  seining  for  fish  in  Ohio  river, 
where  it  formed  part  of  Doundary  between  Ken- 
tucky and  state  of  Indiana,  and  at  point  more 
than  100  yards  from  low-water  mark  on  Indi- 
ana side,  though  Indiana  had  passed  no  like 
statute.— Nicoulin  v.  O'Brien,  189  S.  W.  724. 

V.  VENUE. 
(B)   Cb»nc«  o(  TcBiie. 

«=>I34(2)  (Ark.)  Persons  who  make  af&davit 
for  change  of  venue  on  tlie  ground  of  prejudice, 
who  show  themselves  familiar  only  with  the 
sentiment  in  the  city  of  trial,  and  not  with 
that  in  the  county,  are  not  "credible  persons" 
within  the  meaning  of  the  statute. — Van  Camp 
V.  State,  189  S.  W.  173. 

®=a|34(4)  (Ark.)  Evidence  held  insufficient  to 
show  abuse  of  discretion  of  court  in  denying 
motion  for  change  of  venue  in  prosecution  for 
perjury.— Van  Camp  y.  State,  189  S.  W.  173. 

vn.  FORMER  JEOPARDT. 

«=3l90  (Tex.Cr.App.)  Where  accused  had  pre- 
viously been  tried  upon  .two  counts,  the  first 
charging  forgery  and  the  second  passing  a  forg- 
ed instrument,  and  was  convicted  under  the 
second  count,  .thereby  acquitting  him  on  the 
first,  he  could  not  again  be  tried  on  a  count 
for  the  forgery,  although  he  was  granted  • 
new  trial  on  the  ground  that  one  of  the  jurors 
was  a  minor.— Martin  v.  State,  189  S.  W.  262. 

VIII.  PBEUBaNABT'OOMPUknrr,  AT~ 
FIDAVIT.  \7ABRAirT,  EXABtl. 
NATION,  COMMITMENT,  AXU 
STTMMART  TRIAX. 

«=>260(4)  (Mo.App.)  Under  Rev.  St  1909,  t 
5001,  affidavit  for  api^eal  from  conviction  in 
justice  court  must  be  n^ed  by  accused,  and  it 
IS  not  enough  that  it  is  signed  by  his  attorney. — 
State  V.  Sexton,  189  S.  W.  605. 

X.  EVIDENCE. 

(B)   Faota    In    lanne    and    Rele-rant    to    la- 
■  aeit,  nnd  Rea   Geatm. 

^=s339  (Tex.Cr.App.)  In  prosecution  for  riding 
on  railroad  pass  of  another,  auditor  of  road, 
could  have  testified  he  had  seen  defendant  previ- 
ously to  the  offense',  if  defendant  showed  auditor 
did  not  know  him.— Leach  v.  State,  189  S.  W. 
733. 

€=>35I(S)  (Tex.Cr.App.)  Cross-examination  of 
accused  eliciting  that  a  relative  visited  him  in 
jail  was  admissible,  where  the  state  contended 
that  accused  and  his  relative  conspired  to  idace 
evidence  which  would  be  apparentiy  found  by 
them  after  accused  got  out  on  bond. — Wood  v. 
State,  189  S.  W.  474. 

®=>36l(l)  (Tex.Cr.App.)  In  a  prosecution  for 
manslaughter,  remark  by  defendant's  wife  to 
which  he  replied:    "Go  back  in  the  house,     t 

have  done  nothing  but  kill  a  d n  dog" — held 

properly  admitted,  being  necessary  to  explain 
defendant's  statement— Smith  v.  State,  189  S. 
W.  484. 

<g=364(4)  (Tex.Cr.App.)  In  a  prosecution  for 
manslaughter,  a  remark  by  defendant  to  his 
wife:  "(jlo  back  to  the  house.  I  have  done  noth- 
ing hut  kill  a  d n  dog" — ^was  properly  admit- 
ted in  evidence;  the  statement  being  made  al- 
most immediately  following  the  killing. — Smith 
V.  State.  189  S.  W.  484. 

<S=>365(1)  (Ky.)  Refusal  at  accused's  request  to- 
exclude  evidence  that  the  victim,  his  wife,  was 
pregnant  at  the  time  of  homicide,  or  that  her 
infant  child  was  killed  by  the  homicide,  held 
not  error. — Burnett  v.  Commonwealth,  189  S, 
W.  460. 

€=3366(3)  (Tex.Cr.App.)  Testimony  aa  to  what 
prosecutrix  said  in  making  complaint  is  admis- 
sible where  complaint  is  made  so  soon  after  the 
occurrence  as  to  be.  rca_gests  of  the  act — Wood 
V.  State,  189  ^,  W,  474, . 
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(C)  Other  Offeaaca,  »nd  Cli»r«cter  of  Ae- 

en>ed. 

4=9389(1)  (Ky.)  In  a  prosecution  for  seduction, 
evidence  tbat  almost  two  years  after  separation 
of  defendant ,  and  compldnin^  witness,  whom 
he  married,  defendant  was  criminally  intimate 
with  another  woman  in  another  state,  was  in- 
competent to  show  defendant's  attitude  toward 
his  wife  at  and  before  separation. — ^Whitaker  v. 
Commonwealth,  189  S.  W.  1118. 
^=>369(1)  (Tez.Cr.App.)  In  a  proaecntion  for 
knowingly  permitting  a  bouse  to  be  used  for 
prostitution,  testimony  that  accused  pleaded 
^ilty  to  disturbing  the  peace  ia  not  admissible 
in  the  absence  of  proof  of  connection  of  such 
offense  with  that  charged.— Goosby  t.  State,  189 
S.  W.  143. 

«=>369(1S)  fTez.Cr.App.)  In  a  prosecution  for 
riding  on  railroad  pass  of  another,  testimony  of 
train  auditor,  that  pass  was  used  on  certain 
trips  and  certain  dates  other  than  those  charg- 
ed, held  inadmissible.— Leach  t.  State,  189  S. 
W.  733. 

<S=>370  (Ter.Cr.App.)  In  prosecution  for  keep- 
ing house  where  prostitutes  were  permitted  to  re- 
side, testimony  of  officer  as  to  character  of  other 
houses  formerly  kept  by  defendant  held  admis- 
sible to  show  gnllty  knowledge.— Guthrie  t. 
State.  189  S.  W.25e. 

«=>377  (Tex.Cr_A.pp.)  Unless  the  state  has  at- 
tacked defendant's  general  reputation  for  trnth 
or  has  attempted  to  prove  contradictory  state- 
ments, he  is  not  entitled  to  Introduce  evidence 
of  his  good  reputation  for  truth.— Matthews  v. 
State,  189  S.  W.  491. 

(D)  Haterlslttr  anA  Cooipetanor  ia   Oem- 

®=a390  (Tei.Cr-A.pp.)  Where  testimony  of  de- 
fendant on  trial  for  assaulting  a  police  officer 
with  intent  to  kill  tended  to  show  malice  of 
such  officer  in  arresting  defendant  without  war- 
rant, evidence  of  the  rales  and  custom  of  the 
police  department  in  making  arrests  without 
warrants  held  admissible  to  show  good  faith  of 
officer  assaulted.— Crippen  v.  State,  189  S.  W. 
496. 

For  the  same  reason,  an  ordinance,  authoriz- 
ing the  marshal  to  make  arrests  without  war- 
rant, was  admissible,  such  ordinance  applying, 
not  onlv  to  the  marshal,  but  to  all  policemen 
under   him. — Id. 

So,  also,  an  ordinance  making  it  an  offense 
for  any  person  to  aj>pear  in  certain  public 
places  in  company  with  a  common  prostitute 
was   admissible.— lid. 

<e=>396(2)  (Tex.Cr.App.)  Under  Code  Or.  Proc. 
1911,  art.  811,  making  admissible  the  whole  of 
a  conversation  to  explain  a  part  thereof  Intro- 
dnced  by  the  opposite  party,  accused  cannot 
testify  as  to  alleged  remarks  in  a  conversation 
where  they  do  not  explain  another  portion  there- 
of, introduced  by  the  opposite  party.— Wood  v. 
State,  189  S.  W.  474. 

(B)  Beat   and   Seeoadarr    and   Deiaoaatra-^ 
tl-re  E)-rldeaee. 

®=:>400(3)  (Ky.VWhere  a  town  is  required,  as 
t^y  Ky.  Sfc  i  8698,  to  keep  a  record  of  its  pro- 
ceedings, the  record  is  the  only  competent  proof 
of  its  action,  at  least  until  it  is  shown  that  the 
record  made  has  been  lost  or  destroyed.— Crouch 
V.  Commonwealth.  189  8.  W.  698. 
«s>402(l)  (Ark.)  Proof  of  the  possession  of 
an  origmal  patent  held  sufficient,  in  a  prose- 
cution for  forgery,  to  render  admissible  under 
Kirby's  Dig.  i  766,  the  record  of  the  patent.— 
Temple  v.  State,  189  S.  W.  856. 
iS=o402(l)  (Tex.Cr.App.)  In  prosecution  for 
knowingly  permitting  house  to  be  used  for  pros- 
titution, it  is  not  proper  predicate  for  oral  testi- 
mony that  an  inmate  pleaded  guilty  to  vagrancy, 
and  accused  to  disturbing  the  peace,  for  a  wit- 


ness to  say  that  he  did  not  know  where  the  com- 
plaint  was,  that  he  had  not  looked  for  it,  and  on 
plea  of  guilty  the  complaint  was  usually  de- 
stroyed.—Goosby  V.  State,  189  S.  W.  143. 

(F)  Admlaalona,    Declarations,    aad    Hear- 
■ay. 

<=94I3(2)  (Ark.)  In  a  homicide  case,  evidence 
of  conTersatlons  in  which  plaintiff  exonerated 
himself,  stating  that  he  acted  in  self-defense, 
being  of  mere  self-serving  declarations,  was  in- 
admissible, '■  and  would  not  be  rendered  compe- 
tent because  statements  differed  from  statements 
testified  to  by  -other  wttnonstn  — Beeee  v.  State, 
189  S.  W.  60. 

$s»4l4  frex.Or.App.)  In  a  prosecution  for  be- 
ing an  accomplice  to  murder,  letter  claimed  to 
have  been  wrlttot  by  defendant  held  Improperly 
admitted  for  want  of  a  sufficient  predicate.— 
SarU  V.  State,  188  S.  W.  149. 
«=94l7(ie)  (Tex.Cr.App.)  A  letter  of  prosecn- 
trix'  ftither  to  accused,  charging  him  with  the 
offense,  to  whibh  accused  had  replied,  indig- 
nantly denying  the  charge,  was  inadmissible.— 
HoUingBWorth  v.  State,  189  S.  W.  488. 

(O)  Aete  and  Deelaratioa'a  oC  Coaaplratova 
aad  Codefendanta. 

«=>422CL)  (Tex.Cr.App.)  The  acts  and  declara- 
tions of  coconspirators  are  admissible,  where 
they  occur  before  the  completion  of  the  conspir- 
acy.—SarU  V.  State,  189  S.  W.  149. 

9=9423(1)  (Ark.)  In  a  proseention  for  perjury, 
where  the  prosecuting  witness'  testimony  was 
sufficient  to  show  conspiracy  between  accused 
and  another  to  defrand  the  prosecuting  wit- 
ness, he  could  testify  as  to  conversatlonB  witii 
such  other  person  pursuant  to  the  conspiracy 
and  prior  to  its  consummation. — Van  Camp  v. 
State,  189  S.  W.  173. 

<&=>423(1)  (Tex.Or.App.)  The  acts  and  declara- 
tions of  coconspirators  made  by  either  in  fur- 
therance of  the  common  design,  are  admissible, 
where  they  show  the  criminal  relation  between 
them.— SarU  v.  SUte,  189  S.  W.  149. 

«=»424(1)  (Tex.Cr.App.)  In  a  prosecution  for 
being  an  accomplice  to  murder,  the  acts  and 
declarations  of  Uie  alleged  principal  subsequent 
to  the  homicide  were  inadmissible  against  de- 
fendant for  any  purpose. — Sarli  v.  State,  189  S. 
W.  149. 

<S=3424(3)  (Tex.Cr.App.)  In  prosecution  for  be- 
ing an  accomplice  to  murder,  acts  and  declara- 
tions of  alleged  principal  made  after  murder 
and  the  alleged  conspiracy  and  out  of  defend- 
ant's presence  were  hearsay,  and  inadmissible 
to  connect  defendant  with  crime.— Sarli  v.  State, 
189  S.  W.  149. 

In  prosecution  for  being  an  accomplice  to 
murder,  testimony  as  to  declarations  of  alleged 
principal  on  day  after  killing  that  he  had  scared 
or  killed  a  man  under  defendant's  orders,  not 
made  in  defendant's  presence,  was  hearsay  and 
inadmissible. — Id. 

4=3428  (Tex.Crjipp.)  In  prosecution  for  being 
an  accomplice  to  murder,  wherein  declarations 
of  alleged  principal,  who  was  not  a  witness, 
were  proved,  rule  of  corroborative  evidence  ap- 
plicable to  accomplice's  testimony  could  not 
apply,  and  it  was  error  to  so  charge.— Sarli  ▼. 
State,  189  S.  W.  149. 

(H)  DocnmeataiT    Bvldeaee    aad    Blxela* 
stoa  of  Parol  Bxldeaee  Thereby. 

<S=>434  (Tex.Cr.App.)  In  prosecution  for  riding ' 
on  railroad  pass  of  another,  held,  tbat  evidence 
of  witness  familiar  .with  a  Sunday  school  and 
its  roll  book,  that  defendant  had  been  present 
there  on  the  day  when  the  road's  auditor  testi- 
fied he  had  used  the  pass,  should  have  been  ad- 
mitted.—Leach  V.  State,  189  S.  W.  78a 
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(I)  Oplaiom  BrMlcaae. 

«=>45l(2)  (Tez.Cr.App.)  It  waa  not  error  to 
permit  prosecutrix  to  tell  that  ahe  restated  "all 
she  could,"  where  she  also  specified  various  acta 
of  resistance  on  her  part  and  of  violence  on  the 
part  of  accused.— Wood  t.  State,  189  S.  W.  474. 
«=>4S2(2)  (Ky.)  Opinion  evidence  of  Intimate 
friends  and  acquaintances  as  to  insanity  of  accus- 
ed is  competent,  thoagh  they  are  not  experts,  and 
with  auch  opinion  they  may  give  the  facts  npon 
which  it  is  based,  so  that  the  jury  may  de- 
termine the  weight  to  which  the  opinion  ia 
entitled.— Kanlding  t.  Commonwealth,  189  S. 
W.  261. 

4=9455  (Tex.Cr.App.)  Testimony  of  aceased'a 
jailer  that  while  accused  was  in  jail  at  night  he 
would  stumble  ai^nst  the  benches  and  seats  in 
walking  aronnd,  offered  by  accused  io  mnrder 
trial  for  the  purpose  of  showing  he  could  not 
see  in  the  daric,  was  properly  excluded,  as  not 
being  that  of  an  expert. — Warbington  v.  State, 
189  S.  W.  147. 

«=>459  (Tex.Cr.App.)  Though  the  owner  of  A 
store  which  was  nurglarized  could  not  posi- 
tively identify  snuff  found  in  a  atore  to  which 
accused  said  he  bad  taken  snuff  stolen  from  wit- 
ness' store,  be  could  state  his  best  judgment  as 
to  the  identity  thereof.— Miller  T.  State,  189  S. 
W.   2.'59. 

«s»476  (Tex.Cr.App.)  The  testimony  of  a  sur- 
geon is  admissible  to  prove  the  nature  of  a 
wound  and  the  probable  cause  and  effect. — Bush 
V.  State.  189  S.  W.  158. 

(J)  Testtmoay    of  Aecompliees   and    Code- 
fendanta. 

^s>5il(l)  (Ky.)  Evidence  held  auffident  under 
Cr.  Code  Prac.  Si  240,  241,  as  to  corroboration 
of  confession,  and  of  accomplice  testimony,  to 
sustain  verdict  of  guilty  of  bouse  burning.— 
Renaker  y.  Commonwealth,  189  S.  W.  928. 

(K)  CoBfesaloBS. 

«E9523  (Ky.)  Competency  of  testimony  of  ad- 
misMons  of  guilt  by  accused  to  an  accomplice 
is  not  affected  by  the  fact  that  they  were  ob- 
tained in  an  interview  arranged  for  the  pur- 
pose, at  which  another  was  a  concealed  witness. 
—Renaker  v.  Commonwealth,  189  S.  W.  928. 
«s>534(l)  (Ky.)  Evidence  Md  sufficient  under 
Cr.  Code  Prac.  H  240,  241,  as  to  corroboration 
of  confession  and  of  accomplice  testimony,  to 
sustain  verdict  of  guilty  ot  house  burning. — 
Renaker  v.  Commonwealth,  189  S.  W.  928. 
«=»535(1)  (Tex.Cr.App.)  The  corpus  delicti  of 
burglary  need  not  be  proved  independent  of  ac- 
cused's confession.— MUler  v.  State,  189  a  W. 
259. 

«S9535(2)  (Tex.Cr.App.)  Evidence  held  to  suf- 
nciently  corroborate  ronfession  of  accused  that 
he  and  another  committed  a  burglary.— Miller 
V.  State,  189  S.  W.  259. 

(li)  BTidemoe  at  Frelimlnarr  Bxajninatlon 
or  at  Former  Trial. 

^s>S39(2)  (Tez.Cr.App.)  In  trial  for  passing  a 
forged  instrument,  signature  of  accused,  written 
by  him  at  a  former  trial  aa  a  means  of  com- 

}>arison  of  the  names  written  on  the  alleged 
'orgcd  instrument,  was  admissible  in  a  sub- 
sequent trial  for  comparison  with  such  instru- 
uient,  where  it  was  not  written  in  the  presence 
of  the  jury  for  comparison  purposes. — Martin 
V.  State,  189  S.  W.  262. 

«o»547(3)  (Tex.Cr.App.)  A  witneaa  was  proper- 
ly permitted  to  state  what  he  testified  to  at 
the  examining  trial.— De  Arman  y.  State,  189 
S.  W.  145. 

(M)  WelKht  and  Saffleleaer* 
4s>564(4)  (Ark.)  In    a   prosecution  (or  carnal 
abuse  of  a  female  under  16,  testimony  that  the 
second  act  of  sexual  intercourse  occurred  at  her 
bouse,  and  that  she  lived  in  the  Southern  dis- 


trict of  Prairie  county,  clearly  establitbed  dw 
venue  in  Prairie  county.— Stinson  y.  State,  18B 
S.  W.  48. 

XX.  TnfE    OF    13"^^    ^^*^    OOMTSM' 

«=»586  (rez.Cr.App.)  Under  the  statute,  and 
the  decisions,  the  first  continuance  is  addressed 
to  the  sound  discretion  of  the  court,  and  "stiall 
not  be  granted  as  a  matter  of  rigbt."— Thomas 
y.  State,  189  8.  W.  139. 

«=>594(1)  (Tex.Cr.App.)  Where  defendant  de- 
clined to  postpone  conclusion  of  trial  untU  ar- 
rival of  an  absent  witness,  and  did  not  ask  that 
jury  hear  testimony  of  such  vritness  stated  to 
trial  judge,  he  waived  any  right  to  have  soch 
witness  testify.— Thomas  t.  State,  189  S.  W. 
139.  I 

<S=»S94(1)  (Tex.CrJipp.)  Refusal  of  coatinnance  , 

held  proper  where  the  testimony  of  the  absent  ! 
witnesses   appeared   immaterial,  and  tlie  court 

offered  to  postpone  the  case  untU  the  next  mom-  i 
ing  to  give  defendant  time  to  get  his  witnesses 

from  a  place  23  milea  away  .—Walter  y.  State.  , 

189  S.  W.  257.  ' 

«=s>595(4)  (Tez.Cr>App.)  The  court,  on  appeal. 
will  not  revise  or  reverse  the  judgment  of  the 
lower  court  refusing  a  continuance  beeanae  of 
absent  witnesses  unless  it  appears  from  the  evi- 
dence at  the  trial  that  testimony  of  such  wit- 
nesses was  relevant,  material,  and  protmbly 
true.— Thomas  v.  State,  189  S.  W.  139. 

4=>596(1)  (Tex.Cr.App.)  Where  several  witness- 
es in  the  neighborhood  testified  to  hearine  no 
screams  the  night  of  the  alleged  rape,  reiusal 
of  continuance  because  of  absence  of  witness 
who  would  have  testified  similarly  was  not  er- 
ror.—Wood  V.  State,  189  8.  W.  474. 
«=>597(1)  (Tez.Cr.App.)  On  appeal,  court  will 
not  reverse  for  refi'.sal  of  continuance  because  | 

of  absent  witnesses,  unless  it  is  convinced  not 
merely  that  defendant  might  have  been  prejudic- 
ed thereby,  but  that  it  was  reasonably  probable 
that  testimony  of  such  witnesses  would  have 
resulted  in  a  verdict  more  favorable  to  him. — 
Thomas  v.  State,  189  S.  W.  139. 

<S=>598(2)  (Tex.Cr.App.)  In  an  assault  trial, 
held  not  reversible  error  to  deny  continuance, 
in  view  of  the  insufficiency  of  the  application, 
the  testimony  at  the  trial,  the  failure  to  pro- 
duce the  alleged  absent  witnesses  on  motion  for 
new  trial,  and  failure  to  show  injury  to  ac- 
cused.—Hill  V.  State,  189  S.  W.  257. 

<e=»598(2)  (Tex.Cr.App.)  Overruling  motion  for 
continuance  for  absent  witness  waa  not  er- 
ror, under  evidence  showing  lack  of  diligence 
in  that  accused  and  his  father  knew  long  prior 
to  trial  that  the  witness  was  outside  the  states 
but  made  no  effort  to  secure  his  attendance, 
and  did  not  know  his  whereabonte  at  time  of 
trial,  or  whether  he  would  ever  return. — Tindel 
V.  State,  189  S.  W.  948.. 

«=>598(5)  (Tex.Cr.App.)  Where  subpoena  for 
witness  at  term  prior  to  trial  was  returned 
not  served,  and  accused  could  have  then  learned 
that  witness  had  left  the  county,  the  require- 
ment of  diligence  authorising  continuance  is 
not  met  by  merely  issuing  new  subpoena  just 
prior  to  trial  and  several  months  after  the  first 
return.- Tindel  v.  State,  189  S.  W.  948. 

iS=9603(7)  (Tex.  Cr.  App.)  Denial  of  continu- 
ance for  absence  of  witnesses  for  defendant, 
held  not  error  where  affidavita  as  to  what  wit- 
nesses would  testify  were  not  attached  to  appli- 
cation and  no  reason  for  not  doing  so  given.—. 
Thomas  v.  State,  189  S.  W.  139. 

4=»608  (Tex.CrJLpp.)  Overruling  motion  for 
continuance  for  absent  witness  is  not  error 
when  there  ia  no  showing  as  to  whereabouts  of 
the  witness  or  that  he  could  be  produced,  or 
would  testify  as  indicated  in  the  motion. — Tin- 
del  v.  State,  189  S.  W.  948. 
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(B)  Course  and  Condnfst  of  Trial  la  Gen- 
eral. 

4s>655<4)  (Ark.)  Remarln  of  eourt  daring  ex- 
amination of  juror  in  prosecution  for  perjury, 
arisinK  out  of  testimony  on  trial  of  civil  case 
at  wUch  the  juror  had  been  present,  that  the 
facts,  circumstances  and  issues  would  be  pTa(>- 
tically  the  same,  is  not  prejudicial,  where  the 
issues  were  to  the  extent  indicated  the  same 
in  both  trials.— Van  Camp  t.  State,  189  S.  W. 
173. 

«=»6S6(1)  (Tex.Cr.App.)  In  vtosecation  for 
perjury  before  grand  jury  In  InTCStigatinir 
charge  against  another,  for  rape,  where  prose- 
cutrix and  defendant  b<^  testified  that  he 
knew  her  at  the  time  of  tJM  dime,  court's  re- 
mark that  she  would  know  whether  defendant 
knew  her  or  not  was  not  error.— Oosby  v.  State, 
189  S.  W.  967. 

(C)   Receptloa  of  E-rtdeace. 

^s»667(2)  X^y.)  lu  prosecution  for  unlawful^ 
carnally  knowing  female  under  16  years,  hdd, 
that  trial  court  did  not  abuse  statutory  discre- 
tion in  refumng  to  require  official  stenographer 
to  take  testimony  on  triaL— Morgan  t.  Com- 
monwealth, 189  S.  W.  913. 
«=>673(1)  (Tez.Ci.App.)  Where  birth  of  a  child 
to  prosecutrix  was  proved  as  of  such  date  that 
the  act  originally  relied  on  could  not  have  caus- 
ed the  pregnancy,  while  the  state  should  be  per- 
mitted to  prove  the  two  acts,  the  force  of  the 
later  should  be  limited,  or  the  state  should  be 
required  to  elect  upon  which  act  it  would  rely. 
— HolUngsworth  v.  State,  189  S.  W.  488. 
^=9673(2)  (Ky.)  Tn  a  prosecution  for  burning 
insured  house,  testimony  of  an  insurance  agent 
as  to  the  fact  of  insurance  is  substantive  evi- 
dence, and  need  not  be  limited  to  any  certain 
purpose.— Renaker  v.  Commonwealth,  189  S. 
W.  928. 

«=>673(2)  (Tex.Cr.App.)  In  prosecution  for  be- 
ing an  accomplice  to  murder,  by  reason  of  acts 
done  prior  to  the  murder,  acta  and  declarations 
of  alleged  principal  after  murder,  though  relat- 
ing to  the  accomplice,  should  be  limited  to  proof 
of  principal's  guilt— Sarli  v.  Stote,  189  S.  W. 
149. 

Part  of  testimony  tending  to  show  that  al- 
leged principal  to  murder  was  a  prindpal  should 
have  been  limited  exclusively  to  that  purpose, 
and  not  allowed  to  show  defendant  an  accom- 
plice to  the  murder. — Id. 

«=»673(2)  (Tex.Cr.App.)  Where  testimony  is  in- 
troduced that  is  not  original,  but  for  collateral 
or  impeaching  purposes,  it  will  be  limited  for 
the  purposes  for  which  it  is  introduced.- Hol- 
Ungsworth v.  State,  189  S.  W.  488. 
«=»673(3)  (Tex.Cr.App.)  Where  testimony  was 
admissible  only  to  impeach  a  witness,  the  jury 
should  have  been  so  told.— Leach  v.  State,  189 
S.  W.  733. 

<=»673(5)  (Tex.Cr.App.)  In  prosecution  for 
riding  on  railroad  pass  of  another,  heJd,  that 
court  should  have  limited  to  issue  of  identity 
purpose  for  which  testimony  of  railroad's  au- 
ditor that  defendant  had  previously  ridden  on 
the  pass  was  introduced.— L^ach  v.  State,  189 
S.  W.  783. 

«=)678(1)  (Tex.Cr.App.)  In  prosecution  for 
keeping  certain  bouse   where  prostitutes   were 

gprmitted  to  reside,  the  court  erred  in  giving 
lanket  charge  authorizing  conviction  for  run- 
ning any  one  of  three  houses  with  which  evi- 
dence connected  defendant— Guthrie  v.  State, 
189  8.  W.  266. 

«=»67«(1)  (Tex.Cr.App.)  Where  birth  of  a  child 
to  prosecutrix  was  proved  as  of  such  date  that 
the  act  originally  relied  on  could  not  have  caus- 
ed the  pregnancy,  while  the  state  should  be  per- 
mitted to  prove  the  two  acts,  the  force  of  the 


later  should  be  limited,  or  the  state  should  be 
required  to  elect  upon  which  act  it  would  rely. 
— Hollingsworth  t.  State,  189  8.  W.  488. 
9=3680(1)  (Tex.Cr.App.)  In  a  prosecution  for 
matching  coins  for  cold  drinks  held  not  nec- 
essary for  state  to  first  prove  the  kind  of  a 
drink  drunk  before  introducing  evidence  as  to 
value  of  drinks.— Wilson  ▼.  State,  189  S.  W. 
1071. 

4=3683(1)  (Tex.Cr.App.)  In  prosecution  for  un- 
lawful sale  of  intoxicatmg  liquor  in  prohibition 
territory,  where  defendant  on  cross-examination 
of  state's  witness  brought  out  details  of  pur- 
chase as  testified  to  by  another  state's  witness, 
the  admission  of  testimony  of  latter  witness 
in  rebuttal  was  not  erroneous. — Martin  v.  State, 
189  S.  W.  264. 

«=>684  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  718,  there  was  no  error  in  permit- 
ing  the  state  to  introduce  another  witness  where 
its  only  witness  had  not  rebutted  the  testimony 
of  defendant's  witness. — Martin  t.  State.  189 
S.  W.  264. 

(O)   Okjeetloaa    to    Kvldenoe,    Motion*    to 
8trllc«  Oat.  and   Bxeeptlons. 

«=>695(e)  (Tex.Cr.App.)  Where  evidence  is  in- 
troduced over  objection,  some  of  which  is  ad- 
missible, and  some  of  which  is  not,  but  the 
objection  goes  to  the  whole  of  it,  no  error  is 
shown.— Martin  v.  State,  189  S.  W.  264. 

(B)  Arvnaaeata  aad  Cendnet  of  Connsol. 

9=3699  (Mo.App.)  In  prosecution  for  wife  aban- 
donment, remarks  of  prosecuting  attorney  in 
closing  argument  concerning  defendant's  per- 
sonal appearance  held  subject  to  discretionary 
control  of  trial  judge. — State  v.  Stooghton,  189 
8.  W.  601. 

<8=»706  (Tex.Cr.App.)  Where  defendant's  at- 
torneys learned  diat  certain  questions  would 
be  asked  witnesses,  seeking  to  impeach  them, 
4ind  which  were  illegal,  and  then  known  to  be 
so  by  prosecuting  attorney,  and  though  request- 
ed by  defendant,  trial  court  refused  to  require 
prosecuting  attorney  not  to  ask  them,  the  ask- 
ing of  such  questions  was  reversible  error. — 
Faulkner  v.  State,  189  S.  W.  1077. 
9=>7I  I  (Ky.)  The  time  for  argument  by  coun- 
sel for  accused  is  within  the  discretion  of  the 
trial  court.— Teague  v.  Commonwealth,  189  S. 
W.  908. 

9=>7I9(4)  (Tex.Cr.App.)  In  criminal  prosecu- 
tion, remark  of  private  prosecuting  attorney 
bringing  before  the  jury  testimony  which  the 
couort  had  excluded  was  erroneous. — Sarli  v. 
State,  189  S.  W.  149. 

9=s>720(7)  (Tex.Cr.App.)  Where  in  his  closins 
address  tne  district  attorney  stated  women  usu- 
ally lie  about  having  bad  intercourse,  this  was 
either  not  prejudicial  to  accused,  who  claimed 
prosecutrix  was  lying  about  the  act,  or  else  it 
was  legitimate  argument  that,  if  prosecutrix 
bad  consented  to  the  act,  she  would  not  have 
complained  of  it  to  others.— Wood  v.  State,  189 
S.  W.  474. 

«=»722(1)  (Tex.Cr.App.)  A  district  attorney's 
statement  in  his  closing  address  in  a  rape  trial 
that,  "If  the  law  will  not  protect  this  girl  with 
her  innocence,  to  the  devil  with  the  law,"  was 
not  improper.- Wood  v.  State,  189  .8.  W.  474. 
9=»722(3)  (Tex.Cr.App.)  Where  one  accused  of 
larceny  of  a  buggy  admitted  his  prior  conviction 
of  murder,  the  district  attorney  could  refer  to 
him  as  a  murderer  in  discussing  his  testimony 
on  the  trial.— ViUareal  v.  State,  189  S.  W.  150. 
9=3722(3)  (Tex.Cr.App.)  A  remark  of  the  dis- 
trict attorney  in  closing  that  accused  "was  not 
only  bom  a  cripple,  but  be  was  born  with  a 
deformed  heart,"  accused's  father  having  testi- 
fied as  to  his  having  been  born  with  a  crippled 
foot  and  leg,  was  proper,  where  the  testimony  of 
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prosecatriz,  if  true,  would  authorize  such  a 
statement— Wood  v.  State,  189  S-  W.  474. 
«=724(2)  (Tex.Cr.App.)  Where  a  district  atr 
torney,  in  his  closing  address  in  a  rape  trial, 
addressed  to  accused  the  remark,  "You  know 
no  more  about  love  than  a  hog  does  about  de- 
cency," this  was  justified  by  testimony  of  ac- 
cused that  the  act  of  intercourse  was  the  result 
of  the  relations  existing  between  him  and  prose- 
cutrix by  reason  of  their  feelings  toward  each 
other.— Wood  v.  State,  189  S.  W.  474. 
4=3728(3)  (Ark.)  In  a  prosecution  for  rape, 
where  state's  counsel  in  argument  stated  that  It 
would  be  a  good  thing  for  defendant  to  send  him 
to  reform  school,  defendant's  request  that  the 
jury  be  recalled  and  instructed  not  to  consider 
such  remarks  was  too  late.— Stinson  v.  State, 
189  S.  W.  49. 

(F)  ProTlnce   of   Court   and  Jorr   !•»    Oea* 
erml. 

4=>736(2)  (Ark.)  In  a  prosecution  for  rape, 
held,  on  the  evidence,  that  whether  a  letter  iden- 
tified by  prosecutrix  as  from  defendant  had 
been  written  by  him,  was  for  die  iary. — Stinson 
T.  State,  189  S.  W.  49. 

«=>74l(l)  (Ky.)  If  there  is  any  evidence  look- 
ing to  defendant's  guilt,  it  is  trial  court's  duty 
to  submit  issue  to  jury. — Morgan  y.  Oommon- 
wealth,  189  S.  W.  943. 

4ss>755'/2  (Mo.App.)  An  instruction,  stating 
that  certain  facts  which  the  evidence  tended  to 
prove  would  constitute  a  delivery  of  whisky  by 
accused,  held  not  a  comment  on  the  evidence. — 
State  V.  Elmore,  189  S.  W.  612. 
^=>76l(l)  (Tex.Cr.App.)  In  prosecution  for 
being  an  accomplice  to  murder,  where  declara- 
tions of  alleged  principal  after  the  killing  and 
the  conspiracy  were  inadmissible  against  ac- 
complice, charge  that  alleged  principal  was  an 
accomplice  held  erroneous,  as  assuming  crucial 

Joint  in  case  against  defendant.— Sarli  v.  State, 
89  S.  W.  149. 
«=763,  764(1)  (Tex.Cr.App.)  In  prosecution  for 
selling  intoxicating  liquor  in  prohibition  terri- 
tory, instruction  held  erroneous  as  on  the  weight 
of  testimony.— Cogbum  v.  State,  189  S.  W.  158. 
<e=»763,  764(1)  (Tex.CrJLpp.)  In  a  prosecution 
for  making  wagers,  a  charge  that  matching  mon- 
ey determining  which  of  Uie  persons  shall  pay 
for  thing  is  a  bet  or  wager,  provided  said  thing 
is  of  value,  AeM  not  erroneous  as  on  weight  of 
evidence.— Ellis  v.  State,  189  S.  W.  1074. 
«=3783j  764(14)  (Tex.Cr.App.)  In  prosecution 
for  riding  on  railroad  pass  of  another,  charge, 
that  jury  should  not  consider  testimony  tending 
to  show  defendant  rode  on  pass  on  other  trips 
and  dates,  was  on  weight  of  testimony. — Leach 
V.  State,  189  S.  W.  733. 

<a)  Mcceaaltr*   Reqalsltes,  mnA  Snflclenoy 
of  Inatraottons. 

<8=»770(2)  (Tex.Cr.App.)  Where  the  question  of 
provoking  a  difficulty  is  in  the  case  and  forms 
an  issue,  defendant  is  entitled  to  an  affirmative 
charge^  presenting  the  counter  proposition  to 
that  given  for  the  state.— KUpatrick  v.  State, 
189  S.  W.  267. 

«=»778(5)  (Tex.Or.App.)  An  instruction  that  de- 
fendant was  entitled  to  be  acquitted  if  the  jury 
believed  that  he  committed  the  assault  as  a 
means  of  defense,  believing  that  he  was  in  dan- 
ger of  losing  his  life  or  of  serious  bodily  injury. 
held  not  erroneous  as  shifting  the  burden  of 
proof.-«rippen  v.  State.  189  S.  W.  496. 
<S=»780(.S)  (Tex.Cr.App.)  Since  the  court  should 
instruct  on  necessity  of  corroboration,  whether 
requested  or  not,  it  is  error  to  charge  merely 
not  to  convict  alone  on  accomplice  testimony, 
but  the  jury  should  be  told  that  she  must  be 
corroborated  as  to  the  facts  by  evidence  to  con- 
necting accused  with  the  offense.- Hollingsworth 
v.  State,  189  S.  W.  488. 

^:s>783(l)  (Tex.Cr,App.)  In  a  prosecution  for 
assault  with  intent  to  kill,  an  instruction  that 


uncommunicated  threats  against  the  life  of  de- 
fendant may  be  considered  in  aseertainins  the 
condition  of  mind  of  the  party  assaulted  at  the 
time  of  the  assault  held  erroneous  in  not  per- 
mitting the  jur^  to  consider  such  uncommuni- 
cated threats  for  other  purposes. — Crippen  v. 
State,  189  S.  W.  496. 

«=»783(2)  (Tex.Or.App.)  In  prosecution  for  rid- 
ing on  railroad  i>a8s  of  another,  charge  held  ob- 
jectionable as  not  specifically  and  properly  sub- 
mitting that  evidence  of  use  of  pass  on  other 
trips  was  admitted  to  show  chance  of  railroad  { 
aadi  tor's  identifying  defendant  and  to  eonttmdict  | 
owner  of  pass  as  witness. — Leach  v.  State,  189 
S.  W.  733.  I 

•=»789(4)  (Bij.)  An  instruction  that,  unless  the        I 
jury  believes  from  all  the  evidence  beyond  rea- 
sonable doubt  that  the  defendant  has  been  prov-        I 
ed  guilty,  they  will  acquit,  is  sufficient  in  form        I 
under  Cr.  Code  Prac  238.— Renaker  v.  Com- 
monwealth, 189  S.  W.  928.  I 

<S=3806(3)  (Tex.Cr.App.)  After  instructing  that, 
to  convict,  the  jury  must  find  beyond  a  reason- 
able doubt  that  the  house  was  entered  by  force         ' 
in  the  nighttime,  it  is  not  error  in  instrnction 
precluding   conviction   on   uncorroborated   con- 
fession to  fail   to  reiterate  such  charge. — Mil-         ' 
ler  V.  State,  189  S.  W.  259. 
€=>8I0  C^'ex.Cr.A'pp.)  In  a  prosecution  for  bet- 
ting a  special  charge  defining  a  wager  held  not 
in  conflict  with  a  definition  in  the  main  charge, 
but    merely    supplementary    thereto. — Ellis    v. 
State,  189  S.  wT  1074. 

<S=>8I4(1)  (Tex-CrApp.)  Under  information 
charging  tbat  accused,  being  the  owner  of  x 
house,  knowingly  permitted  it  to  he  used  for 
prostitution,  instruction  permitting  conviction 
if  accused  knowingly  permitted  the  bouse  so  to 
be  used,  is  erroneous  for  failure  to  conform  to 
the  allegation  tbat  he  owned  the  house. — Goosby 
v.  State.  189  S.  W.  143. 

®=s>8i4(3)  (Ky.)  In  prosecution  for  carnally 
knowing  female  under  16  years,  where  both  par- 
ties denied  any  illegal  act,  court  properly  re- 
fused to  submit  question  of  defendant's  guilt 
of  adultery. — Morgan  v.  Commonwealth,  189  S. 
W.  943. 

9=3814(10)  (Tez.Cr.App.)  In  prosecution  for 
perjury,  a  charge  that  if  jury  should  find  that 
if  drinking  of  alcohol  rendered  defendant  in- 
capable of  remembering  real  facts  and  caused 
him  to  make  a  false  statement,  etc.,  was  prop- 
erly refused  where  there  was  no  evidence  that 
he  was  thereby  caused  to  make  false  statement 
— Cozby  V.  State,  J89  S.  W.  957. 
$=>8 14(17)  (Tex.Cr.App.)  Where  witness  testifies 
that  accused  admitted  to  him  his  guilt  of  lar- 
ceny, refusal  of  charge  on  circumstantial  evi- 
dence is  not  erroneous.- Villareal  v.  State,  189 
S.  W.  156. 

«=3>8I5(9)  (Tez.Cr.App.)  An  instruction  that  de- 
fendant was  entitled  to  be  acquitted  if  the  jury 
believed  that  he  committed  the  assault  as  a 
means  of  defense,  believing  that  he  was  in  dan- 
ger of  losing  his  life  or  of  serious  bodily  in- 
jury, held  not  erroneous  as  ignoring  the  doc- 
trine of  reasonable  doubt— Crippen  v.  State,  1S9 
S.  W.  496. 

€=3823(4)  (Tex.Cr.App.)  A  paragraph  in  a 
charge  requiring  the  jury  to  find  beyond  a  rea- 
sonable doubt  that  accused  did  by  force  "vio- 
lently ravish,"  etc,  prosecutrix,  was  not  objec- 
tionable as  not  requiring  the  jury  to  believe 
that  prosecutrix  used  her  utmost  endeavor  to 
prevent  the  act,  where  "force"  was  defined  in 
two  paragraphs  of  the  charge.— Wood  v.  State, 
189  S.  W.  474. 

®=3823(6)  (Tex.Cr.App.)  There  being  evidence 
that  accused,  while  armed,  stopped  an  auto- 
mobile, in  which  deceased  was  riding,  in  order 
to  kill  deceased  if  such  act  were  resented,  an 
instruction  as  to  want  of  justification  in  case 
these  facts  were  found,  held  proper  in  con' 
nection  with  other  portions  of  the  charge.— 
Bush  V.  State,  188  S.  W.  V58. 
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(H)  B««veata   tor   InstmeUoaa. 

4ss>827  (Tex.Or.App.)  It  is  easential  even  in  a 
felony  case  to  give  a  reason  or  statement  why 
a  requested  charge  should  be  given. — WiUon  v. 
State.  188  S.  W.  1071. 

4=9829(1)  (Tez.Gr.App.)  A  requested  charge 
copied  in  the  main  charge  given  was  properly  re- 
fused—Bnsb  V.  State,  188  S.  W.  158. 
«s>829(l)  (Tex.Cr.App.)  Refusal  of  special 
charges  requested  by  accused  is  not  error,  where 
they  are  covered  by  instructions  given.— Wood 
V.  State,  189  S.  W.  4T4. 

$=»829(1)  (Tez.Or.App.)  Defendant's  special 
diarge  was  properly  refused,  where  it  was 
completely  covered  by  the  court's  charge. — 
Coiby  V.  State,  189  8,  W.  957. 
€=3829(4)  (Tex^CiJ^tP-)  Where  the  court's 
charge  in  a  prosecution  for  an  unlawful  sale  of 
liquor  in  prohibition  territory  fully  covered  the 
subject  of  defendant's  agency  for  his  father,  the 
refusal  of  defendant's  special  charges  thereon 
was  not  error.— Martin  v.  State,  189  S.  W.  264. 
9=3829(5)  (Ark.)  In  homicide  case,  where  no 
defense  of  habitation  or  property  was  involved, 
a  given  instruction  on  duty  to.  retreat  held  to 
accurately  declare  law  apphcable,  so  that  it  was 
not  error  to  refuse  defendant's  requested  in- 
struction on  duty  to  retreat  and  exceptions. — 
Keeoe  v.  State,  189  S.  W.  60. 
®=>829(5)  (Tez.Cr_App.)  In  a  prosecution  for 
assaulting  a  police  officer  with  intent  to  kill, 
where  the  court  properly  submitted  the  issue  of 
self-defense  without  a  limiting  charge  on  the 
issue  of  provocation,  it  was  not  error  to  refuse 
an  instruction  that  defendant,  after  being  ar- 
rested by  snch  officer  without  warrant,  had  a 
right  to  9rm  himself  and  seek  such  omcer  to 
demand  an  explanation. — Grippcn  t.  State,  189 
S.  W.  496. 

®=>829(5)  (Tax.Gr^pp.)  Instructions  defining 
self-defense,  and  stating  _  the  conditions  under 
which  one  would  be  justified  in  killing  in  self- 
defense,  held  to  properly  present  the  issue  of  self- 
defense,  and  warrant  refusal  of  special  charges 
which  it  substantially  covered. — Marshall  v. 
State.  189  S.  W.  499. 

If  the  court  does  not  limit  defendant's  right 
of  self-defense  by  a  charge  on  provoking  the 
difficulty,  or  otherwise,  but  gives  him  the  per- 
fect right  of  self-defense  on  every  defensive  the- 
°  ory,  it  is  not  error  to  refuse  to  charge  on  bis 
right  to  arm  himself  and  seek  an  explanation. 
-Id. 

«=3829(9)  (Tex.Cr.App.)  Where  the  court's 
charge  on  presumption  of  innocence  and  burden 
of  proof  was  in  accordance  with  the  statutory 
pfovisionB,  there  was  no  necessity  to  give  a  re- 
quested special  charge.:— Wood  v.  State,  189  S. 
W.  474. 

(J)   Cnatody,    Coadaet,    and    DeItber»ttoB« 
of  Jnrj-. 

-«s»857(2)  (Tez.CrApp.)  OThat  the  jury,  while 
considering  their  verdict,  discussed  whether  the 
accuted  bad  testified  he  had  been  indicted,  but 
as  to  the  disposition  of  which  accused  had  not 
testified,  was  not  misconduct,  where  such  evi- 
dence was  admitted  as  affecting  accused's  cred- 
ibility, and  it  did  not  appear  that  the  jury 
couiddered  it  for  any  other  purpose.— Wood  v. 
State.  189  S.  W.  474. 

(K)  Verdiot. 

«s>872!/2  (Tex.Gr.App.)  Under  Const,  art  6, 
i  13,  and  Code  O.  Proc  1911,  art.  765,  relative 
to  verdict  by  less  than  12  jurors  in  misdemeanor 
oases,  in  prosecution  for  misdemeanor,,  where 
there  were  12  juroi's,  and  none  were  discharged, 
but  only  11  signed  the  verdict,  one  disagreeing, 
conviction  could  not  stand. — Benfio  v.  State, 
189  S.  W.  137.  . 

4t=3872'/2  (Tex.Cr.App.)  In  prosecution  for  mis- 
den^eanor,  where  there  were  twelve  jurors,  and 


mme  were  discharged  or  excused  for  any  causa- 
before  verdict  of  guilty,  which  was  signed  by 
only  nine,  three  refusing  to  join,  judgment  oC 
conviction  could  not  stand. — ^Lane  v.  State,  189 
S.  W.  138. 

®=3872>/2  (Tex.Cr_App.)  In  a  prosecution  for 
misdemeanor,  where  regular  jury  of  twelve  was 
empaneled,  but  nine  only  found  verdict  of  guilty, 
three  refnstag  to  concur,  none  having  been  dis- 
charged before  verdict,  judgment  of  conviction 
could  not  stand.— Cortonelia  v.  SUte,  188  S.  W. 
139. 

€s»884  (Ark.)  In  a  prosecution  for  carnal 
abuse  of  female  under  16,  the  only  duty  of  the 
jury  if  they  found  defendant  guilty  was  to  as- 
sess the  punishment,  and  if  they  could  not  agree 
to  leave  that  to  the  court. — Stinson  v.  State,  189 
S.   W.  49. 

<3=>890  (Ark.)  Where  jury  found  defendant 
guilty  and  assessed  his  punishment  at  two  years, 
the  court  properly  amended  the  verdict  by  add- 
ing the  words  "in  the  penitentiary,"  where  the 
jury  were  polled  and  affirmatively  said  that  such 
was  their  verdict.— Stinson  v.  State,  189  S. 
W.  49. 

(li)  'Wal-rer  and  Correction  of  Irrearalarl- 
tlea  and  Errors. 

<S=»90I  (Tex.Cr.App.)  Where,  after  defend- 
ant's motion  for  directed  verdict  at  close  of 
state's  evidence,  he  introduced  evidence,  and 
the  state  rebutted,  the  court  on  appeal  will 
consider,  on  the  correctness  of  the  ruling,  all 
the  evidence,  and  not  merely  the  state's  evi- 
dence.—Xindel  V.  State,  189  S.  W.  948. 

Xm.   MOTIONS    FOB   NEW   TBIAI. 
AND  IN  ARREST. 

d=s>9l7(2)  (Tex.Cr.App.)  The  court,  on  appeal, 
will  not  revise  or  reverse  the  judgment  of  the 
lower  court  overruling  a  motion  for  new  trial 
for  absence  of  witnesses,  unless  it  appears  from 
the  evidence  at  the  trial  that  testimony  of  such 
witnesses  was  relevant,  material,  and  probably 
tame.— Thomas  v.  State,  189  S.  W.  189. 
«=>923(1)  (Tex.Cr.App.)  New  trial  should  not 
be  granted  for  incompetency  of  one  juror, 
when  it  is  not  shown  that  the  incompetency 
was  not  known  when  the  juror  was  accepted, 
or  that  it  could  not  have  been  known  bv  prop- 
er Inquiry.— Guerra  v.  State,  189  S.  W.  952. 

Defendant,  seeking  new  trial  for  incompe- 
tency of  juror,  must  show  injury  resulted  to 
him  by  the  juror's  disqualification.— Id. 
@=3fl39(l)  (Tex.Cr.App.)  The  accused  cannot 
have  new  trial  for  newly  discovered  evidence, 
which  the  least  diligence  would  have  disclosed 
before  trial,  without  showing  any  diligence 
whatever.— Page  v.  State,  189  S.  W.  951. 
®s994l(l)  (Ky.)  A  new  trial  will  pot  be  grant- 
ed on  account  of  newly  discovered  evidence 
which  is  merely  cumnlative. — Crouch  ▼.  Com- 
monwealth, 189  S.  W.  698. 
«=>942(1)  (Ky.)  BJicept  in  certain  cases,  a  new 
trial  will  not  be  granted  on  account  of  newly 
discovered  evidence  which  would  be  used  to  im- 
peach witnesses  who  have  testified  upon  the 
trial.— Crouch  v.  Commonwealth,  189  S.  W.  698. 
®=b945(1)  (Ky.)  Newly  discovered  evidence 
must  be  reasonably  calculated  to  have  a  decisive 
influence  upon  the  evidence  to  be  controverted 
bv   it.— Crouch   v.   Commonwealth,   189   S.   W. 


9s>945(2)  (Ky.)  In  trial  on  charge  of '  willful  ' 
murder,  where  defendant,  a  town  marshnl,  re-  • 
lied  on  self-defense,  held  that,  on  neTsly  discov- 
ered   evidence    presented    by    defendant    as    a 
ground  for  a  new  trial,  trial  court  erred  in  not 

f ranting  new  trial.— Crouch  v.  Commonwealth, 
89  S  W.  698. 
«B395I  (2>  (Mo.App.)  Under   Rev.    St    1909,    i 
5285,  where  judgtment  was  rendered  against  de- 
fendant day  verdict  of  guilty  was  returned,  and 
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no  objection  to  rendition  of  jadgment  was  made 
bv  defendant,  his  notion  for  new  trial  filed 
after  jadj^ment  was  filed  oat  of  time. — State  ▼. 
Bberhaidt,  189  S.  W.  643. 
«=>958(1)  (Ky.)  A  new  trial  will  not  be  granted 
for  newly  discovered  evidence  unless  party  ap- 
plying therefor  files  his  own  affidavit  showing 
that  he  did  not  know  of  newly  discovered  evi- 
dence and  his  reasonable  diligence)  and  also 
files  the  affidavit  of  witness  b^  whom  it  is  pro- 
posed to  prove  the  newly  discovered  facts.— 
Crouch  V.  Commonwealth,  189  S.  W.  GOS. 
^=3961  (Tex.Cr.App.)  The  court,  after  hearing 
all  the  evidence  on  motion  for  new  trial,  must 
reconsider  the  motion  for  continuance  on  ground 
of  absent  witnesses,  and  if  he  then  concludes 
that  testimony  of  such  witnesses  was  not  ma- 
terial or  that  their  claimed  testimony  was  'not 
probably  true,  may  properly  refuse  a  new  trial. 
—Thomas  v.  State,  189  S.  W.  139. 
4=5>970(5)  (Mo.App.)  The  failure  to  verify  an 
information  does  not  render  it  so  defective  that 
a  motion  in  arrest  will  reach  it. — State  ▼. 
Brown,  189  S.  W.  620. 

iS=>974(2)  (Mo.App.)  Under  Rev.  St.  1909,  ( 
5285,  where  judgment  was  rendered  against  de- 
fendant without  objection  the  day  the  verdict 
of  guilty  was  returned,  a  motion  in  arrest  filed 
after  judgment  wag  filed  out  of  time. — State  v. 
Eberbardt.  189  S.  W.  643. 

XIV.  JUDGMENT,    aENTENOE,    AND 
FINAXi  OOBIMITMENT. 

^s»982  <Tex.Cr.App.)  Testimony  that  warrants 
are  held  for  accused's  arrest  for  ottenses  other 
than  that  for  which  he  is  being  tried  is  ad- 
missible, where  his  request  for  a  suspended  sen- 
tence is  submitted  to  the  Jury.— House  r.  State, 
189  S.  W.  488. 

XV.   AFPEAXi  AND  ERROR,  AND 
CERTIORARI. 

(B)    Prcaentatton  and  Reserratiom  In  I.o^iv« 
er  Coort  of  Groanda  o(  Review. 

«=>I035(5)  (Tez.Cr.App.)  Where  jnror  whose 
name  was  erased  from  the  Jun  list  by  defend- 
ant's attorney,  served  on  jury  by  mistake  wfth- 
out  discovery,  it  appearing  that  juror  was 
qualified,  Iteld  that,  in  the  absence  of  a  show 
ing  that  he  entertained  prejudice,  the  objection 
after  verdict  and  on  appeal  comes  too  late. 
— Madas  v.  State,  189  S.  W.  963. 
«=3 1036(2)  (Tex.Cr.App.)  There  was  no  error 
because  of  remoteness  of  time  of  the  incident 
admitted  as  affecting  defendant's  credibility,  the 
question  of  time  not  being  raised  at  the  trial, 
and  being  known  by  the  judge  only  on  the  mo- 
tion for  new  trial.— Spence  v.  State,  189  S.  W. 
269. 

«=3|036(3)  (Ky.)  To  permit  defendant  to  take 
advantage  of  error  in  failing  to  admonish  the 
jury  to  consider  testimony  only  for  a  certain 
purpose,  he  must  have  called  attention  of  Hit 
court  to  it  at  the  time  by  proper  request  or 
objection. — ^Benaker  ▼.  Oommonwealth,  189  S. 
W.  928. 

Where  the  record  fails  to  show  request  to 
admonish  the  jury  as  to  the  purpose  of  ad- 
mitting testimony,  it  cannot  be  determined 
whether  the  testimony  was  of  substantive  char- 
acter or  competent  only  for  the  purpose  of 
contradiction. — Id. 

<S=>I037(2)  (Tez.Cr.App.)  Accused  could  not 
complain  of  certain  remarks  of  the  district  at- 
torney's which  were  withdrawn  by  the  court 
from  the  jury,  the  district  attorney  being  in- 
structed to  remain  in  the  record,  where  no  oth- 
er or  additional  instructions  were  requested  by 
accused.— Wood  v.  State,  189  8.  W.  474. 
<8=>I038(3)  (Tex.Cr.App.)  In  a  misdemeanor 
case,  unless  exceptions  are  reserved  to  given 
charges,  and  other  charges  requested  and  ex- 
ceptions reserved  to  refusal  to  give  requested 
charges,  appellate  court  cnnnot  review  such 
cbargea.— Saiis  t.  State,  189  S.  W.  1074. 


e=»l044  (Mo.App.)  Failure  to  verify  an  infor- 
mation is  not  Buch  a  defect  as  will  be  reviewed, 
in  the  absence  of  a  motion  to  qoasdi  below. — 
State  T.  Brown,  189  S.  W.  620. 

An  objection  that  an  information  does  not 
contain  the  indorsement  of  the  names  of  the 
witnesses  for  the  prosecution  is  reviewable  only 
if  raised  below  by  motion  to  quash. — Id. 
«s>l044  (Tex.Cr_A^p.)  If  oral  testimony  of  wit- 
ness on  cross-examination  was  first  intimation 
defendant  received  that  witness  had  been  in 
penitentiary,  he  should  have  asked  postpone- 
ment of  case  until  he  could  get  a  copy  of  the 
witness'  sentence,  if  he  desired,  setting  up  that 
he  had  not  before  been  aware  of  the  fact. — 
Smiley  v.  State,  189  S.  W.  482. 

Where  defendant,  when  be  first  learned  that 
a  witness  had  been  In  the  penitentiary  by  such 
witness'  oral  testimony  on  cross-examination, 
did  not  ask  postponement  until  he  conM  get  a 
copy  of  the  sentence,  the  facts  presented  on  ap- 
peal no  ground  for  new  trial. — Id. 
4=s»l056(l)  (Tex.Cr.App.)  In  a  misdemeanor 
case,  unless  exceptions  are  reserved  to  given 
charges,  and  other  chafes  requested  and  ex- 
ceptions reserved  to  refusal  to  give  requested 
charges,  at  trial,  appellate  court  will  not  be 
authorized  to  review  sttcfa  charges.— ElUs  t. 
State,  189  S.  W.  1074. 

€=s»l064(l)  (Ky.)  Supposed  error,  not  relied 
on  in  motion  for  new  trial,  or  incorporated  in 
bill  of  exceptions,  cannot  be  considered. — ^Mor- 
gan ▼.  Commonwealth,  189  S.  W.  943. 

9=»I064(6)  (Ky.)  Where  no  complaint  was 
made  in  motion  for  new  trial  of  a  ruling,  re- 
fusing to  require  official  stenographer  to  take 
testimony  on  trial,  it  cannot  be  considered  on 
appeal.— Morgan  v.  Commonwealth,'  1S8  & 
W.  943. 

«=>  1064(6)  (Ky.)  Where  objection  to  state- 
ments of  commonwealth's  counsel  in  argument 
in  a  criminal  case  is  not  included  in  motion  and 
grounds  for  new  trial  such  statements  cannot 
avail  defendant  to  procure  reversal. — Whitaker 
V.  Commonwealth,  189  S.  W.  1113. 
«=>I064(7)  (Tex.Cr.App,)  Under  the  statute 
providing  that  unless  a  charge  is  excepted  to 
when  given  or  on  motion  for  new  trial,  it  is 
not  ground  for  reversal,  error  in  a  charge  not 
assigned  in  motion  for  new  trial  will  not  be  con- 
sidered on  appeal.— Martin  v.  State,  189  S.  W. 
264. 

(U)  Record  and  Proecedimca  Rot  la  Kee- 
ord. 

«s»l088(e)  (Mo.App.)  A  motion  to  dismiss  an 
appeal  from  coirnctlOD  in  a  jtBtice  court,  to- 
gether with  the  mling  thereon,  can  be  made  a 
part  of  the  record  onij  by  bill  of  exceptions.— 
State  V.  Sexton,  189  8.  W.  606. 
«=>  1088(10)  (Tez.Or.App.)  The  stenographer's 
report  of  trial,  not  agreed  to  by  any  attorney 
in  the  case,  and  not  approved  by  the  trial  judge, 
cannot  be  considered.— Redwine  v.  State,  189  S. 
W.  158. 

«=>  1 088(19)  (Ky.)  Where  instmctioas  in  crim- 
inal case  are  not  in  bill  of  exceptions,  and  were 
not  made  part  of  record  by  order  of  court,  they 
cannot  be  considered  on  appeal,  thqngh  copied 
in  clerk's  transcript  of  record.— Whitaker  v. 
Commonwealth,  189  S.  W.  U13. 
«s>  1 088(19)  (Mo.App.)  Where  motion  in  ar- 
rest is  not  embodied  in  a  i^ll  at  exceptions, 
copying  it  into  the  record  proper  does  not  make 
it  a  part  of  the  record. — State  y.  Brown,  ISd  S, 
W.  620. 

®=>  1090(1)  (Ky.)  Supposed  error,  not  relied 
on  in  motion  for  new  trial,  or  incorporated  in 
bill  of  exceptions,  cannot  be  considered. — Mor- 
gan V.  Commonwealth,  189  S.  W.  943. 
«=»  1090(7)  (Tex.Cr.App.)  The  refusal  of  ac- 
cused's request  for  a  continuance  cannot  be  n^ 
viewed,  where  no  bill  of  exceptions  is  reserved 
to  tlie  ruling.— House  v.  State,  189*  S.  W.  4i»8. 
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090(14)  (Mo.App.)  'Where  instructions  are 
not  preserved  in  a  bill  of  exceptions,  they  are 
not  reTiewBble.— State  t.  Browb,  189  8.  W. 
620. 

«=»  1 090(14)  (Tex.Cr.App.)  Under  Code  Cr. 
Proc.  1911,  arts.  737  and  743,  as  amended  by 
Act  April  6,  1913  (Acts  83d  Leg.  c.  138),  in 
misdemeanor  cases,  only  way  appellate  court  is 
authorized  to  consider  complaints  of  charges 
given  and  refused  is  by  bill  of  exceptions  taken 
at  the  time.— Wilson  v.  State,  189  S.  W.  1071. 


>  1 090(19)  (Tex.O.App.)  THie  court  on  appeal 
will  not  consider  separate  grounds  in  a  motion 
for  new  trial,  when  that  is  the  only  way  ex- 
ception is  taken  to  the  proceedings.— Diai  t. 
State,  189  S.  W.  491. 

<S=>I09I(1)  (Tex.Cr.App.)  Where,  in  allowing 
accused's  bill  of  exceptions  to  oTerruling  motion 
for  continnance,  the  court  did  so  with  the  qual- 
ification stated  that  he  offered  to  postpone  the 
case  until  the  next  morning,  which  offer  was  not 
accepted  by  defendant,  affidavits  contradicting 
such  qualification  were  correctly  refused  as  a 
bill  of  exceptions,  and  could  not  be  considered  as 
such  by  the  appellate  court — Walter  v.  State, 
189  S.  W.  257. 

«=J09I(9)  (Tex.Cr.App.)  Under  Code  Cr. 
Proc.  1911,  arts.  737  and  743,  as  amended  by 
Act  April  S,  1913  (Acts  33d  Leg.  c.  138),  in 
misdemeanor  cases,  only  way  appellate  court  is 
authorized  to  consider  complaints  of  charge  of 
court  and  refusal  of  charges  requested  is  by 
bill  of  exceptions  taken  at  time  ^ving  reasons 
why  court  erred.— Wilson  v.  State,  189  S.  W. 
1071. 

<^3l09l(10)  (Tex.Cr.App.)  Bills  of  exceptions 
relating  to  remarlcs  made  by  the  court  to  a  wit- 
ness for  the  defendant  on  her  cross-examination, 
merely  stating  that  the  defendant  objected,  with- 
out stating  any  ground  of  objection  were  in- 
sufficient.—Bankstoh  V.  State,  189  S.  W.  142. 

<S=3l092(4)  (Tex.Cr.App.)  A  bill  of  exceptions, 
tiled  more  than  30  days  after  accused's  motion 
for  new  trial  has  been  overruled  and  he  has 
appealed,  is  too  late.— Medford  v.  State,  189  S. 
W.  155. 


.  >  1 092(5)  (Tei.Cr.App.)  In  order  to  get  the 
l>enefit  of  the  evidence  beard  on  motion  for  new 
trial,  the  statement  of  facts  heard  thereon,  in 
the  form  either  of  statement  of  facts  or  contain- 
ed in  a  bill,  must  be  filed  during  the  term  at 
which  the  trial  occurred.— Medford  v.  State,  188 
S.  W.  165. 

«=»I092(6)  (Tex.C!r.App.)  Order  overruling  mo- 
tion for  new  trial  on  the  ground  of  newly 
discovered  evidence  cannot  be  reviewed  when 
presented  by  bills  and  statements  of  facts  filpd 
after  term  time.— Villnreal  v.  State,  189  S.  W. 
156. 

<3=>  1092(6}  (Tex.Cr.App.)  A  bill  of  excep- 
tions to  denial  of  new  trial,  filed  nearly  a 
month  after  termination  of  the  court,  cannot 
be  considered.— Page  v.  State,  180  S.  W.  951. 

«=>I092(7)  (Tex.Or.App.)  Where  the  statement 
of  facts  and  bills  of  exceptions  were  filed  19 
days  after  adjournment  of  the  term  without 
any  order  of  extension  after  affirmance  and  mo- 
tion for  rehearing  an  order  in  the  trial  court 
pntering  judgment  nunc  pro  tunc  and  allowing 
20  days  to  file  the  statement  and  bills  was  void, 
and  the  statement  could  not  be  considered.— 
Bankston  v.  State,  189  S.  W.  481. 

«=>I092(7)  (Tei.Cr.App.)  Statement  of  facts 
and"  bills  of  exception,  filed  more  than  the  20 
days  authorized  by  law  in  which  to  file  evidence 
in  the  county  court,  after  court  adjourned,  can- 
not be  considered.— CranfiU  v.  State,  189  S.  W. 
482. 

^=>\ii95  (Tex.Cr.App.)  Where  purported  bills  of 
exceptions  and  statement  of  facts  were  filed 
nearly  90  days  after  adjournment  of  court,  a 
motion  to  strike  them  out,  because  filed  too  late. 


must  be  granted.- 
165. 


-McAfee  v.  State,  189  S.  W. 


€»I095  (Tex.Cr.App.)  Where  the  statement  of 
fects  and  bills  of  exceptions  were  filed  19  days 
after  adjournment  of  the  term  without  any  or- 
der of  extension,  the  motion  to  strike  out  must 
be  granted.— Bankston  v.  State,  189  S.  W.  481. 

<8=>  1099(1)  (Tex.Cr.App.)  When  the  parties 
failed  to  agree  on  the  statement  of  facts,  it  was 
court's  duty  to  make  statement  of  facts  on 
point  of  difference  speak  the  truth.— Cozby  ▼. 
State,  189  S.  W.  95f 

■3=>l  099(5)  (Tei.CrApp.)  Order  overruling  mo- 
tion for  new  trial  on  the  ground  of  newly 
discovered  evidence  cannot  be  revieweid  when 
presented  by  bills  and  statements  of  facts,  filed 
after  term  time.— Villareal  v.  State,  189  S.  W. 
156. 

«=>I099(5)  (Tex.  Cr.  App.)  Purported  state- 
ment of  facts,  filed,  not  in  term  time,  but 
weeks  after  trial  court  had  adjourned,  will  not 
be  considered.— Guerra  y.  State,  189  S.  W.  952. 

«s>l099(6)  Crex.(3r.App.)  In  order  to  get  the 
benefit  of  the  evidence  heard  on  motioii  for  new 
trial,  the  statement  of  facta  heard  thereon,  in 
the  form  either  of  statement  of  facts  or  contain- 
ed in  a  bill,  must  be  filed  during  the  term  at 
which  the  trial  occurred.— Medford  v.  State,  189 
S.  W.  166. 

«s>l  099(6)  (Tex-Or.App.)  Where  the  statement 
of  facts  and  bills  of  exceptions  were  filed  19 
days  after  adjournment  of  the  term  without  any 
order  of  extension  after  affirmance  and  motion 
for  rehearing,  an  order  in  the  trial  court  en- 
tering judgment  nunc  pro  tunc  and  allowing  20 
days  to  file  the  statement  and  bills  was  void, 
and  the  statement  could  not  be  considered. — 
Bankston  v.  State,  189  S.  W.  481. 

«=9l099(6)  (Tex.Cr.App.)  Statement  of  facta 
and  bills  of  exception,  filed  after  the  20  days 
authorized  by  law  in  whicli  to  file  evidence  in 
county  court,  cannot  be  considered.— CranfiU  v. 
State,  189  S.  W.  482. 

«=9l099(6)  (Tex.Cr.App.)  A  statement  of  facts, 
filed  more  than  20  days  after  adjournment  of 
court,  is  too  late  for  consideration  by  Court  of 
Criminal  Appeals.- Hamilton  v.  State,  189  S. 
W.  482. 

«=>I|02  (Tex.CrApp.)  Where  purported  bills  of 
exceptions  and  statement  of  facta  were  filed 
nearly  90  days  after  adjournment  of  court,  a 
motion  to  strike  them  out,  because  filed  too  late, 
must  be  granted.— McAfee  v.  State,  189  S.  W. 
155. 

<S=>II02  (Tez.Gr.App.)  Where  the  statement  of 
facte  and  bills  of  exceptions  were  filed  19  days 
after  adjournment  of  the  term  without  any  or- 
der of  extension,  motion  to  strike  out  must  be 
granted.— Bankston  r.  State,  189  8.  W.  481. 

«s>l  1 19(4)  (Ky.)  Where  objection  to  state- 
menta  of  commonwealth's  counsel  in  argument 
in  a  criminal  case  is  not  included  in  bill  of 
exceptions,  such  statements  cannot  avail  de- 
fendant to  procure  reversal.- Whitaker  v.  Com- 
monwealtii,  189  S.  W.  1113. 
®s»ll20(3)  (Tex.CrApp.)  Bills  of  exception, 
complaining  of  court's  refusal  to  permit  defend- 
ant to  propound  questions  to  a  witness,  should 
state  what  the  witness  would  have  answered 
or  testified  to  in  answer.— De  Annan  v.  State, 
189  S.  W.  146. 

4=9 1 120(3)  (Tex.Gr.App.)  In  prosecution  for 
theft  of  buggy,  the  court  cannot  say  that  ex- 
clusion of  testimony  as  to  value  of  that  type  of 
buggy  afOer  60  days'  use  was  erroneous,  where 
the  bill  fails  to  show  what  the  answer  would 
have  been.— Villareal  v.  State,  189  a  "W.  166. 
«=»II22(1)  (Tex.Cr.App.)  Though  the  record 
contains  a  purported  requested  charge,  yet,  if. 
it  fails  to  show  that  it  was  presented  to,  or 
acted  on  or  refused  by  the  judge,  and  there  is 
no  bill  to  the  court's  refusal,  or  objection  to  the 
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charges  giv^  no  question  thereon  is  presented 
for  review— Diaz  v.  State,  189  S.  W.  491. 
<6=»(  122(3)  (Tex.Cr.App.)  In  the  absence  of  the 
evidence,  the  court  cannot  intelligently  pass 
upon  exceptions  taken  to  instructions. — Hamil- 
ton V.  State.  189  S.  W.  482. 
@=>l  122(5)  (Tenn.)  Error  in  instructions  is  not 
reviewable  where  the  bill  of  exceptions  does  not 
contain  the  entire  charge. — Crow  v.  State,  189 
S.  W.  687. 

(F)   piBBttasalt    H«arinvi    •><    Relie»rtiiK. 

<S=>M33  (7ex.CT.App.)  Validity  of  an  indict- 
ment as  to  substance  may  be  attacked  at  any 
time,  even  for  th«  first  time  on  motion  for  re- 
hearing.—Ferguson  V.  State,  189  S.  W.  271. 

(G)  Revfevr. 

«=>II34(3)  (Ky.)  Under  Criminal  Code,  i  281. 
providing  that  decisions  upon  motions  to  set 
aside  an  indictment  are  not  subject  to  exception, 
the  action  of  the  trial  court  upon  motion  to 
set  aride  an  indictment  cannot  be  reviewed.— 
Burnett  v.  Commonwealth,  189  S.  W.  460. 
<8s>l  134(8)  (Ky.)  In  view  of  Or.  Code  Prac. 
i  281,  prohibiting  exceptions  to  decisions  on 
motions  to  set  aside  an  indictment,  the  court 
on  appeal  cannot  review  refusal  to  quash  the 
indictment. — ^Benaker  t.  Commonwealth,  189 
S.  W.  928. 

<S=>II34(5)  (Ky.)  Under  Or.  Code  Prac.  {  281, 
Court  of  Appeals  cannot  review  trial  court's 
action,  though  erroneous,  in  not  completing 
jury,  on  exhaustion  of  panel,  by  drawing  re- 
maining members  from  the  wheel,  instead  of 
directing  sheriff  to  summons  them  from  by- 
standers.—Morgan  T.  Commonwealth,  189  S. 
W.  943. 

<S=>II37(5)  (Ark.)  Defendant,  bringing  out  part 
of  a  conversation  between  father  of  prosecotrii 
and  defendant's  father,  could  not  complain  be- 
cause the  court  permitted  state  to  bring  out 
another  part  of  conversation,  which,  standing 
alone,  was  prejudicial,  since  the  error  was 
invited.— Stinson  v.  State,  189  S.  W.  49. 
<S=»II44(6)  (Ark.)  On  appeal  involving  petition 
for  change  of  venue,  the  court  must  treat  an 
affiant  not  examined  as  a  credible  person. — Van 
Camp  V.  State,  189  S.  W.  173. 
«=>l  144(8)  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1895,  art.  904,  as  amended  by  Acts  25th  Leg. 
c.  12,  where  no  issue  as  to  swearing  of  jury 
was  raised  below,  and  judgment  recited  that 
court  determined  the  evidence  thereon  against 
defendant,'  and  the  evidence  was  not  presented, 
court  could  not  say  that  jury  was  not  sworn. — 
Lyons  v.  State,  189  8.  W.  269. 
<8=»  1 144(14)  (Tex.Cr.App.)  In  the  absence  of 
statement  of  facts  and  bill  of  exceptions,  it  will 
be  presumed  that  the  charge  presented  the  law 
and  all  of  it  applicable  to  the  evidence. — Suggs 
V.  State.  189  S.  W.  266. 

<8=l  144(18)  (Tex.Cr.App.)  Where  evidence 
heard  on  defendant's  motion  for  new  trial  is 
not  brought  to  Court  of  Appeals,  it  will  be 
presumed  that  the  facts  heard  on  motion  sus- 
tain trial  court's  action.— Guerra  v.  State,  189 
S.  W.  952. 

<@=»II54  (Ky.)  The  action  of  trial  court  in 
limiting  time  for  argument  for  accused  will  be 
reversed  only  where  its  discretion  therein  ap- 
pears plainly  to  have  been  abused  prejudicial- 
ly to  nnrused. — Teague  v.  Commonwealth,  189 
S.  W.  908. 

€=>  1 1 59(2)  (Mo.App.)  Appellate  court  cannot 
deal  with  jury  question  other  than  to  ascertain 
if  there  was  any  evidence  of  substantial  char- 
acter on  which  jury  could  base  conviction. — 
State  V.  Stoughton,  189  S.  W.  601. 
«=»ir59(3)  (Tex.Cr.App.)  If  all  the  incriminat- 
ing testimony  is  sufficient  to  convict,  the  ver- 
dict will  not  be  disturbed,  though  such  testi- 
mony is  disputed. — Warbington  v.  State,  189  S. 
W.147. 


e=!>l  159(8)  (Tex.Cr.App.)  In  the  face  of  direct- 
ly conflictliig  evidence,  the  court  on  apjieal  can- 
not disturb  CMiviction.— Dias  ▼.  State.  189  S. 
W.  491. 

®=»li68(^  (K>.)  In  prosecutioi)  for  <Hinmny 
knowing  female  oader  16  years,  held,  that  de- 
fendant could  not  complain  of  ruling  confining 
commonwealth  to  specific  date  of  offense. — 
Morgan  v.  Commonwealth,  189  S.  W.  943. 
«=>!  169(2)  (Tex.Cr.App.)  In  prosecution  for 
perjury  before  grand  jury,  investigating  charge 
against  another  for  rape,  where  there  was  no 
dispute  as  to  age  of  prosecutrix,  error,  if  any, 
in  admitting  record  of  her  birth  was  harmless. 
— Cozby  T.  State,  189  S.  W.  967. 
e=>  1 1 69(5)  (Ark.)  Error  cannot  be  predicated 
on  erroneous  admission  of  testimony  which  trial 
court  did  not  permit  to  go  to  jury,  but  specific- 
ally excluded  from  them.— Brooks  v.  State,  189 
S.  W.  669. 

®=>  1169(5)  (Ky.)  In  prosecution  for  seduction, 
court's  admonishing  jury  that  certain  evidence 
was  to  be  considered  as  to  whether  or  not  de- 
fendant had  a  settled  aversion  to  his  wife,  the 
complaining  witness,  he{<{  not  to  render  its  ad- 
mission harmless. — Whitaker  v.  (Commonwealth, 
189  S.  W.  1113. 

<S=>II69(5)  (Tex.CrApp.)  Limitation  of  inad- 
missible testimony  docs  not  cure  error  in  its 
admission.— Leach  v.  State,  189  S.  W.  733. 
9=>\  169(6)  (Tex.Cr.App.)  Any  error  la  refusing 
to  admit  under  Code  Cr.  Proc.  1911,  art.  718, 
evidence  offered  out  of  order  was  humleaa,  its 
sole  purpose  being  to  support  testimony  to  re- 
duce the  homicide  to  manslaughter,  which,  as 
vhown  by  the  verdict,  was  believed.— Spence  v. 
State,  ife  S.  W.  269. 

<S:»li70(l)  (Ky.)  In  prosecution  for  camally 
knowing  female  under  16  and  error  in  refusing 
to  admit  girl's  testimony  that  she  had  been 
taught  she  was  bom  in  18^  held  harmless. — 
Morgan  v.  Commonwealth,  188t  S.  W.  943. 
<8=»ll70'/2(5)  (Tex.CrApp.)  In  a  prosecution 
for  illegally  selling  li(iuor.  where  a  witness  on 
cross-examination  denied  that  he  was  a  drinking 
man,  admitting  that  occasionally  he  took  a 
drink,  any  error  in  permitting  such  cross-exam- 
ination was  harmless.- Matthews  v.  State,  189 
S.  W.  491. 

<S=»II7I(1)  (Tex.Cr.App.)  The  statement  In  the 
district  attorney's  closing  address,  "There  never 
was  a  woman  who  went  astray  out  some  man 
was  the  cause  of  it,"  was  not  reversible  error, 
as  calculated  to  "rile  the  passion  of  the  jury,' 
where  the  verdict  returned  was  ^e  miniTwnm 
fixed  by  law.— Wood  ▼.  State,  189  S.  W.  474. 

<S=>II7I(3)  (Tex.CrA.pp.)  Argument  in  rape  case 
that  women  usually  lie  about  having  had  intei^ 
course  held  either  legitimate  or  not  prejudicial 
to  accused,  who  claimed  prosecutrix  was  lying 
about  the  act.— Wood  v.  State,  189  S.  W.  474. 
<3=>ll7i(4)  (Ky.)  The  action  of  trial  court  in 
limiting  time  for  argument  for  accused  will  be 
reversed  only  where  its  discretion  appears 
plainly  to  have  been  abused  prejudicia]&  to 
accused.— Teague  v.  Commonwealth,  18»  S. 
W.  908. 

®=j  1 1 72(1)  (Ark.)  In  prosecution  for  perjury 
by  falsely  testifying  in  another  action  as  to  pur- 
chase of  horses  from  prosecuting  witness,  sub- 
mission of  iesue  whether  accused  purchased  a 
certain  horse  or  any  other  horse  held  not  prej- 
udicial.—Van  Camp  v.  State,  189  S.  W.  173. 
4=9 1 172(2)  (Ark.)  In  prosecution  for  perjury, 
instruction  on  degree  of  proof,  while  erroneous. 
held  not  prejudicial.- Van  Camp  v.  State.  189 
S.  W.  173. 

$=>II72(2)  (Mo.App.)  Where  there  was  testi- 
mony of  similar  cnmes  by  accused,  and  <dtense 
was  clearly  proven,  it  was  not  reversible  error, 
accused  having  testified  in  his  own  behalf,  to 
instruct  that  his  interest  and  the  fact  that  he 
was  on  trial  might  be  considered  as  affecting  hia. 
credibility,— State  y.  Stephens,  189:S.:Wa630. 
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4=3|  173(1)  (Ky.)  Although  words  appeared  in 
the  instructions  and  might  properly  nave  been 
defined  by  the  court  therein,  failure  to  define 
them,  particularly  where  the  instructions  aptly 
state  the  law,  will  not  authorize  a  reversaL — 
Renaker  v.  Commonwealth,  189  S.  W.  928. 

^»  1 173(3)  (Tex.Cr.App.)  The  erroneous  refna- 
al  of  instructions  on  the  issue  of  assault  with 
intent  to  kill,  will  not  be  reviewed,  where  con- 
viction was  for  offenne  of  aggravated  assault. 
— Crjppen  v.  State,  189  S.  W.  496.      . 

«=>II74(4)  (Ark.)  Where,  after  submission  of 
cause,  jury  was  not  kept  condnaously  together 
by  officer,  out  evidence  aXBrmatively  showed  that 
jur^  was  not  subjected  to  any  influence  from 
which  accused  could  have  been  prejudiced,  error 
held  not  reveisible.— Beece  v.  State,  189  S.  W. 
60. 

(H)  Deterottnatlon  and  Dlayoaltloa  of 

Cams*. 

®s>ll82  ^o.App.)  If  information  properly 
charged  offense  of  which  defendant  was  con- 
victed, and  verdict  and  judgment  are  in  due 
form.  Court  of  Appeals  must  affirm,  where  de- 
fendant's matters  of  exception  were  not  proper- 
^  preserved.— State  ▼.  Eberhardt,  189  S.  W. 

«s>l  184  (Tenn.)  Error  in  the  trial  court's  Judg- 
ment as  to  period  of  confinement  of  accused  may 
be  corrected  by  the  appellate  court  without  re- 
versal.—Crow  V.  State,  189  S.  W.  687. 
«=3l  184  (Tex.Cr.App.)  In  prosecution  for  keep- 
ing disorderly  house,  where  verdict  of  guilty 
assessed  fine  of  $200  and  20  days'  imprison- 
ment, judgment  ordering  that  state  recover  all 
costs,  together  with  fine,  will  be  amended  on 
appeal  to  include  jail  imprisonment. — Jones  v. 
.State,  189  S.  W.  490. 

«=»II86(4)  (Ky.)  Under  Cr.  Code  Prac.  {  340, 
a  conviction  will  not  be  reversed  except  when 
upon  consideration  of  the  whole  case  the  Court 
of  Appeals  is  satisfied  that  the  substantial 
rights  of  the  defendant  have  been  prejudiced. — 
Renaker  t.  Commonwealth,  189  S.  W.  928. 

xvn.  PinnsHMENT   Aim    preven< 

TlOir  OF  CBIBCE. 

<S=9 1206(5)  (Ky.)  Where  defendant  committed 
voluntary  manslaughter  in  May,  1916,  he  should 
have  been  tried  under  Ky.  St.  §  1136,  the  inde- 
terminate sentence  law  in  effect  in  May,  1016 
(T/aws  1914,  c.  19),  though  repealed  by  Act 
March  23,  1916  (Laws  1916,  c.  39),  not  effective 
until  June,  1916,  requiring  jury  to  fix  a  pun- 
ishment to  be  inflicted  within  the  minimnm  and 
ntarimnm  periods  prescribed  by  law. — ^Albritten 
V.  Commonwealth,  189  S.  W.  204. 

«=>  1206(6)  (Ky.)  Under  Ky.  Bt  |  465,  that 
the  repeal  of  a  law  shall  not  affect  offenses 
committed  or  penalties  incurred,  where  an  of- 
fense was  committed  while  Indeterminate  Sen- 
tence Tjaw  (Ky.  St.  I  1136)  was  unrepealed  by 
Acts  1916,  p.  430,  the  case  was  controlled  by 
the  former  law.— Teague  v.  Commonwealth, 
189  8.  W.  908. 

«=>I206(5)  (Ky.)  Where  the  Indeterminate  Sen- 
tence Law  (Ky.  St.  S  1136)  was  in  force  at  the 
time  of  the  house  burning,  but  was  thereafter 
repealed  before  trial,  sentence  thereunder  was 
proper.— Renaker  v.  Commonwealth,  189  S.  W. 

«=9l2IO  (Tex.Cr.App.)  Where  defendant  was 
on  the  same  day  indicted  in  two  cases,  and  was 
convicted  in  one,  with  suspended  sentence,  and 
later  convicted  in  tbe  other,  it  was  proper,  on 
motion  of  the  county  attorney  setting  out  such 
facts,  to  impose  two  cumulative  sentences,  un- 
der Acts  33d  Leg.  c.  7  (Vernon's  Ann.  Code 
Or.  Proc.  1918,  {  865e).— Hill  v.  State,  189  S. 
W.  054. 


CROPS. 

See  Agriculture;  Chattel  Mortgages,  «=3l26; 
Property,  €=>10. 

9=32  (Ark.)  Where  the  tenant  of  one  claiming 
to  be  the  owner  of  land  planted  and  harvested 
a  crop  while  in  possession,  he  had  good  title 
thereto  as  against  the  real  owner  of  the  land. 
— Bethea  v.  Jeffres,  189  S.  W.  666. 

CROSS-COMPLAINT. 

See  Pleading,  «s»149. 

CROSS-EXAMINATION. 

See  Criminal  Lew,  «s>1170% ;  Witnesses,  4=3 
268,  277,  380,  abO,  358. 

CROSSINGS. 

See  Railroads,  «=!d301-361. 

CULVERTS. 

See  Railroads,  «=>108. 

CUMULATIVE  EVIDENCE. 

See  Criminal  Law,  «3>596,  941. 

CUMULATIVE  SENTENCE 

S«e  Criminal  Law,«8=s>1210. 

CUSTODY. 

See  Bastards,  «=9l5;   IMvorce,  «=>298,  312. 

CUSTOMS  AND  USAGES. 

See  Criminal  Law,  «s9390;  Master  and  Serv- 
ant, «=270. 

<3=>I7  (Mo.)  While  general  usage  may  be  shown 
to  remove  ambiguities  and  uncertainties,  it  can- 
not be  employed  to  destroy,  modify,  or  contra- 
dict what  is  otherwise  manifest;  nor  make  a 
contract  where  there  is  none. — State  ex  rel.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  V.  Public  Service 
Commission  of  Missouri,  189  S.  W.  377. 

DAMAGES. 

See  Appeal  and  Error,  <8=s>10a2.  1068;  Attach- 
ment. <8=»375;  Carriers,  <S=»19,  229;  Chat- 
tel Mortgaues,  <8=>17«;  Death.  <©=»82-90; 
Exchange  of  Property,  flssS ;  False  Imprison- 
ment, €=>34;  Fraud,  «=>59-Cl ;  Libel  and 
Slander,  i&=»89 ;  Sales,  <®=»384,  418,  442; 
Sequestration,  «=>21 ;  Trial,  <S=s>253,  296. 

m.  GROUNDS  AHD  SUBJECTS  OF 
OOMPEirSATOBT  DAMAGES. 

(A)  DIreet     or     Remote,     CoBtlBarent,     or 
Prospeetlve,  Conaeqveneea  or  Loaaea. 

<ft=>26  (Ky.)  In  employe's  _  action  for  injuries, 
where  there  was  substantial  evidence  injuries 
were  penaanent  and  reasonably  certain  to  cause 
suffering  in  futnre,  court's  refusal  to  include 
future  pain  and  suffering  as  measure  for  dam- 
ages plaintiff  had  sustained  was  erroneous. — 
Hendrickson  v.  New  Hughes  Jellico  Coal  Co., 
189  S.  W.  704. 

«=933  (Mo.App.)  If  servant's  stuttering  was 
aggravated  by  injury  to  his  leg,  it  was  proper 
to  allow  it  to  asgravate  damages. — Kinraid  v. 
Pearl  Steam  Laundry  Co.,  189  S.  W.  1189. 

(B)  AsvravaUoa,   UlttKatlon,  and  Keilao* 

tlon  of  Loaa. 

(9=>62(1)  (T6x.Clv.App.)  In  suit  for  automobile 
wrongfully  attached  and  sold,  plaintiff,  if  mak- 
ing no  effort  to  replevy  automobile  or  to  se- 
cure another  in  its  place  with  which  to  con- 
tinue his  business,  could  not  recover  for  loss  of 
profits.— Taylor  Bros.  Jewelry  Co.  v.  Kelley,  189 
S.  W.  340. 
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«=>62(3)  (Tex.CiT.App.)  Where  shipment  of 
live  stock  is  injured  by  carrier'g  negligence, 
shipper  must  use  all  reasonable  means  at  bis 
command  to  lessen  damages  which  would  other- 
wise result  from  such  negligence,  and  his  fail- 
ure to  do  so  limits  recover;  to  damages  which 
would  have  resulted  from  such  negligence  had 
such  means  been  used.— Ft.  Worth  &  D.  0.  Ry. 
Co.  V.  Allen,  189  S.  W.  765. 

VI.  MEASURE   OF  DAMAGES. 

(B)   Injnrtes    to  Propertr. 

4=>lll  (Ky.)  Where  a  house,  washed  by  flood 
onto  a  railway  track,  was  torn  down,  instead  of 
being  removed,  the  measure  of  damages  was  the 
difference  between  tiie  reasonable  market  value 
of  the  house  («  the  tracks,  less  cost  of  removal, 
and  the  value  of  the  wrecked  materials. — Ohio 
Valley  Electric  Ry.  Co.  v.  Scott,  189  S.  W.  7. 

Vn.  XXASEQITATE  Am*   EXCESSIVE 
DAMAGES. 

«=>l32a)  (Ark.)  Verdict  of  $760  for  injury  to 
head,  subjecting  injured  person  to  headaches, 
held  not  excessive.— St.  T^ouis  Southwestern  Ry. 
Co.  V.  Everett,  189  S.  W.  42. 
«=  132(1)  (Mo.)  Verdict  of  $18,000  for  serv- 
ant seriously  injured  and  prevented  from  per- 
forming sexual  functions,  lield  excessive,  and 
reduced  to  $10,000.— Highflll  v.  City  of  Inde- 
pendence, 189  S.  W.  801. 
<»=9l32(3)  (Mo.)  A  verdict  of  $8,388  for  per- 
sonal Injuries  received  by  a  woman  35  years 
old  in  falling  into  a  coalhole  in  a  udewalk, 
whereby  she  was  permanently  crippled  and  par- 
tially paralyzed,  held  not  excessive. — Heben- 
heimer  v.  City  of  St.  Louis,  189  8.  W.  1180. 
«=3|32(3)  (Tex.Civ.App.)  An  award  of  $25,000 
in  favor  of  a  passenger  injured  in  a  fall  on  a 
train  so  that  both  of  his  legs  were  paralysed 
and  he  was  totally  helpless  cannot,  where  it 
appeared  that  the  injuries  were  permanent,  be 
held  excessive.— Texas  A  Pac.  Ry.  Co.  v.  Han- 
son, 189  8.  W.  289. 

<e=3 132(4)  (Tex.Civ.App.)  Verdict  of  $3,000  to 
foreman  of  construction  company.  30  years  of 
age,  earning  $4.40  per  day,  resulting  in  pain 
in  his  head  and  aggravation  of  a  hernia,  from 
which  he  had  previously  suffered,  and  bruises, 
held  not  excessive.— Burrell  Engineering  &  Con- 
struction Co.  V.  Grisier,  189  S.  W.  102. 
«=»I32(6)  (Ark.)  Verdict  of  $8,500  to  injured 
city  fireman,  who  received  several  fractures, 
was  in  the  hospital  six  weeks,  and  could  no 
longer  pursue  his  former  occupations  held  not 
excessive. — Ft.  Smith  Light  &  Traction  Co. 
V.  Hendrickson,  189  S.  W.  1064. 
4=»I32(7)  (Ark.)  In  actions  for  personal  inju- 
ries, verdict  for  $2,000  for  injuries  to  arm,  leg, 
and  shoulder  held  not  excessive. — St.  Louis 
Southwestern  Ry.  Co.  v.  Everett,  189  S.  W.  42. 
$=>  132(8)  (Mo.)  In  lineman's  action  for  peik- 
sonal  injuries  caused  by  electric  current,  a 
verdict  of  $16,000  held  not  excessive. — Myers 
V.  City  of  Independence,  189  S.  W.  816. 
<e=»l32(8)  (Tex.Civ.App.)  Where  plaintiff  was 
46  years  old  at  time  of  the  injury,  earned  $100 

Ser  month,  was  uneducated,  and  two  of  his 
ngers  and  palm  of  his  hand  were  permanently 
injured,  a  verdict  for  $2,610  held  not  excessive. 
-Texas  &  Pac.  Ry.  Co.  v.  BlUott,  189  S.  W. 
737. 

<8=>I32(12)  (Mo.App.)  An  award  of  $5,000  to 
a  workman  47  years  of  age,  earning  $55  per 
month,  for  the  loss  of  the  right  arm,  almost 
completely  incapacitating  him  from  earning  a 
livelihood,  is  not  excessive. — Brightwell  v.  Lusk, 
189  S.  W.  413. 

Vm.  PI.EADINO.  EVIDENCE.  AHD 

ASSESSMENT. 

(A)    PleadlnB. 

€=>I43  (Ky.)  Future  suffering  being  an  element 

of  general  damages,  it  need  not  be  specially 


pleaded.— Hendrickson  t.  New  Hughes  Jdlico 
Coal  Co.,  189  S.  W.  704. 

«=>I57(4)  (Tex.CiV.App.)  To  recover  Interest 
upon  an  unliquidated  claim  for  damages,  interest 
must  be  asked  for  or  embraced  In  the  aggregate 
amount  laid  as  damages.- Wells  Fargo  St  Co. 
Express  v.  Crittenden,  189  S.  W.  296. 
«s>l59(3)  (Tex.CivJ^pp.)  TTnder  an  all^atioo 
that  plaintiff's  hand  was  rendered  useless,  evi- 
dence by  plaintiff  as  to  diminished  earning  ca- 
pacity held  admissible.— Texas  &  Pac  Ry.  Col 
V.  Elliott,  189  S.  W.  737. 

(B)  BTtdCDee. 

4=>I70  (Tex.Ciiv.App.)  In  servant's  action  for 
injury,  his  testimony  that  he  had  a  wife  and 
two  children  was  inadmissible. — Burrell  Eicgi- 
neering  &  Construction  Co.  v.  Grisier,  189  S. 
W.  1(&. 

€=>I7I  (Tex.Civ.App.)  In  a  passenger's  actioo 
for  personal  injury,  evidence  that  he  had  no 
other  means  of  making  a  living  except  by  hard 
manual  labor  was  irrelevant.— St.  Louis  South- 
western Ry.  Co.  of  Texas  v.  Kinuney,  ISB  S. 
W.  550. 

4=9173(1)  (Ark.)  Error  cannot  be  predicated  on 
permitting  a  city  fireman,  injured  U>  a  crossing 
accident,  to  testify  as  to  his  eaminra  as  a  box- 
ing instructor,  on  the  ground  that  Kirby's  Dig. 
i  983,  prohibits  prise  fighting,  if  the  evidence 
clearly  showed  Jthat  he  instructed  in  boxing  and 
not  in  prise  fighting.— Ft.  Smith  Light  &  Trac- 
tion Co.  V.  Hendrickson,  189  S.  W.  1064. 
«=3t74(3)  (Ky.)  Where  a  house,  washei  by 
flood  onto  a  raiilway  track,  was  torn  down  in- 
stead of  removed,  the  fact  that  the  owner  own- 
ed a  lot  in  the  immediate  vicinity  oonld  not 
be  considered  in  determining  damages. — Ohio 
Valley  Electric  Ry.  Co.  v.  Scott,  180  S.  W.  7. 

Where  a  house,  washed  by  flood  onto  a  rail- 
way track,  was  torn  down,  instead  of  lieing  re- 
moved, what  it  cost  to  build  the  house  is  im- 
material.—Id. 

«=>I82  (Mo.App.)  Although  Rev.  St  1909.  { 
5427,  authorizes  the  consideration  of  mitigat- 
ing circumstances,  in  an  action  against  a  street 
railroad  for  death  by  obstruction  in  street, 
where  jury  were  fully  instructed  on  compen- 
satory damages,  oral  evidence  of  an  agree- 
ment with  the  board  of  public  works  that  a 
written  permit  to  disturb  surface  of  a  street 
would  not  be  necessary,  held  not  admissible 
In  mitigation  of  damages.- Dagdale  v.  St.  Jo- 
amb.  Ry.,  Light,  Heat  &  Power  Co.,  188  & 
WT  830. 


(C)  Proceedlnca  tor  Aaaeaament. 

^3>208(2)  (Mo.App.)  In  servanf  s  action  for 
injury  to  his  leg,  ftel(f,  on  the  evidence,  that 
consequential  impairment  of  his  speech  by  ag- 
gravating his  disposition  to  stutter  was  for 
jury.— Eincaid  v.  Pearl  Steam  Laundry  Co.. 
189  S.  W.  1189. 

9=>2I6(S)  (Ky.)  In  action  for  injuries  an  in- 
struction authorizing  recovery  by  him  for  such 
mental  and  physical  pain  as  he  had  already  en- 
dured and  for  such  as  he  might  reasonably  be 
expected  to  endure  in  the  future,  and  for 
permanent  impairment  of  his  earning  power, 
was  erroneous,  as  authorizing  his  recovery  for 
any  permanent  impairment  of  his  earning  pow- 
er, instead  of  limiting  recovery  to  the  period 
after  he  attained  majority. — Louisville  A  M.  R 
Co.  V.  Long,  189  S.  W.  486. 
<8=32I6(8)  (Mo.)  In  an  action  (or  personal  in- 
juries, the  court  properly  included  in  its  in- 
struction on  damages  "the  diminished  ability  of 
plaintiff  to  work  and  labor,"  though  she  was 
a  married  woman. — ^Hebenheimer  v.  City  of 
St.  Louis,  189  8.  W.  1180. 
<S=>2I6(9)  (Ky.)  An  instruction  held  technical- 
ly erroneous,  as  allowing  recovery  of  $2,000  for 
medical  treatment  instead  of  $2()1  pleaded  and 
proved.— Louisville  &  N.  R.  Co.  t.  Long,  189  S. 
W.  436. 


Digitized  by  ^OOQIC 


1241 


INDEX-DIGEST 


Difteds 


DEATH. 

See  Appeal  and  Error,  «=»1(K52;  Taxation, 
«=>875;    Witnesses,  «s>139-154. 

X.  EVIPEWOE  OF  PEATH  AND   OF 
8UBVIVOBBHXF. 

«&=52(1)  (Ark.)  Where  two  men  left  the  neigh- 
'borhood  in  which  they  resided  prior  to  1878 
and  were  never  heard  from,  though  more  than 
'SO  years  had  elapsed,  there  was  a  presuinption 
of  their  death.— Jones  v.  Temple,  189.8.  W. 
847. 

The  presumption  of  death  from  nnezplained 
;ab8eiice  since  1878  is  sufficient  to  establish 
right  of  heirs  to  convey  title  by  deed  to  land 
of  the  absent  person  in  1911.— Id. 

n.  ACTIONS  FOB  OAU8INO  0EATK. 
(A)  RlKht  of  Action  and  befenses, 

•«s»33  (Tez.Ciy.Anp.)  Under  Vernon's  Saylefj" 
Ann.  Civ.  St  1914,  art.  4694,  an  electric  com- 
:pany  having  separate  corporate  existence  and 
not  owning  or  operating  street  railroad,  though 
furnishing  it  power,  etc.,  keld  not  Uable  for 
-death  of  one  killed  by  negligence  of  railroad's 
motorman.— Corsicana  Transit  Co.  v.  Walton, 
189  S.  W.  807. 

(E)  Damaveat  Forfeiture,   or   Fine. 

■<5»82  (Ark.)  If  deceased  endured  consdooB 
pain  and  suffering  because  of  the  injuries,  it 
was  proper  to  assess  damages  in  such  sum  as 
from  the  testimony  would  appear  to  be  tsir 
And  just  compensation  therefor,  from  the  time 
•of  injury  to  death.— Kansas  City  Southern  Ry. 
Co.  V.  Leslie,  189  S.  W.  171.  * 

«=986(1)  (Ark.)  In  an  action  for  death,  it  was 
proper  to  assess  damages  for  financial  loss  to 
widow  and  child  for  the  present  worth  of  what 
deceased  would  have  contributed  in  a  financial 
way  had  he  lived,  limiting  the  ri^ht  of  the  child 
to  such  sum  as  would  accrue  prior  to  majority. 
—Kansas  City  Southern  Ry.  Co.  v.  Leslie,  189 
S.  W.  171. 

<&=999(1)  (Ky.)  Verdict  for  $8,000  for  death 
of  a  vigorous  man,  21  years  old,  earning  |30 
per  month,  was  not  excessive. — Evansville  Rys. 
Co.  V.  Ligon's  Adm'r,  189  S.  W.  898. 
€=399(3)  (Mo.App.)  In  an  action  for  death  of 
plaintiff's  son,  as  only  pecuniary  loss  is  involv- 
ed and  only  eight  years  and  one  month  would 
elapse  before  the  son  would  become  of  age, 
a  verdict  for  S7,600  held  excessive  to  the  ex- 
tent of  $2,500.— Dugdale  v.  St.  Joseph  Ry., 
Xight,  Heat  &  Power  Co.,  189  S.  W.  830. 

DEBT. 

See  Constitutional  Law,  4=983. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy;  Banks  and  Banking,  «=9ll9 ;  Fraud- 
ulent (xtnveyances :  Husband  and  Wife;  ®a> 
269;  Trusts,  <8=»136%  ;   Wills,  <8s»869. 

DECEDENTS. 

See  Bbcecutors  and  Administraton, 


See  Fraud. 


DECEIT. 
DECURATIONS. 


See  Criminal  Law,  <S=>413-428;  Evidence,  ^=> 
271-313;  Homicide,  <8=>203-218;  Principal 
and  Agent,  ®=»21;  "Wills,  «=»489. 

DEEDS. 

See  Acknowledgment, .  ®=>5 ;  Cancellation  of 
Instruments ;    Coyen'ants ;    Evidence,  €=>122, 


318,  383,  390,  419,  434,  471;  Execution.; 
Fraudulent  Conveyances;  Homestead,  €=» 
113 ;  Mortgages ;  Pleading,  «=8,  9;  Quiet- 
ing Title,  ^=»'r;  Reformation  of  Instruments. 

I.  BEQimiTES  ANB  TAZJBrrr. 

fB)   Form    and    Contenta    of    tnstraments, 

4s»4l  (Tenn.)  An  acciiutt  deed,  referring  to 
land  by  its  entry  numuer,  in  accordance  with 
custom  at  time  of  its  execution,  held  a  sufficient 
description  of  land  conveyed.— Fielder  v.  Pem- 
berton.  189  S.  W.  878. 

.    (D)  DellTevy. 

«s>64  (E^.}  Where,  although  a  deed  from  a 
mother  to  her  son  was  executed  and  recorded 
prior  to  the  execution  and  recording  respectively 
of  her  deed  of  the  same  land  to  vendees,  its 
existence  was  not  discovered  by  the  son  until 
after  Ute  delivery  and  recording  of  the  vendees' 
deed,  it  had  no  effect,  not  being  accepted  before 
title  passed  to  the  vendees.- Simpson  v.  Tocum, 
189  S.  W.  439. 

«S364  (Ky.)  A  deed  must  not  only  be  deliver- 
ed, but  there  should  be'  some  kind  of  acceptance 
of  conveyance  by  grantee,  under  ordinary  con- 
ditions.—Ferrell  V.  Childress,  189  S.  W.  1149. 

(B)  Talldltir. 

€s>70(6)  (Ky.)  In  a  suit  to  cancel  a  deed  on 
the  groukd  of  fraud,  gross  inadequacy  oi  consid- 
eration, where  the  parties  are  not  on  equal 
terms,  is  regarded  as  a  badge  of  fraud. — Brown 
V.  Slaton,  189  S.  W.  1130. 
€=370(6)  (Ky.)  Where  a  relation  of  confidence 
and  trust  exists  between  two  persons  by  which 
one  exercises  such  influence  over  the  jud^ent 
of  the  other  as  to  subvert  the  latter  s  will,  a 
conveyance  by  tlie  latter  to  the  former  will 
be  set  aside  as  fraudulent. — ^Brown  v.  Slaton, 
ISO  S.  W.  1130. 

«=>74  (Ky.)  Grantors  who,  for  benefit  of 
grantees'  vendees,  executed  deed  to  perfect  ti- 
tle of  grantees  in  prior  defective  conveyance, 
h»ld  estopped  to  claim  that  deed  was  never 
delivered  to  or  accepted  by  grantees. — Ferrdl  v, 
Childress,  189  S.  W.  1149. 

in.   OONSTRTJCTION  AND   OPEBA- 

TIO|f. 

(A)   General   Rnlea  of  Constrnotlon. 

€=>90  (Ky.)  Where  interpretation  of  deed  re- 
mains doubtful,  a  court  will  adopt  construction 
most  favorable  to  grantee.— Lqpd  v.  Land,  189 
S.  W.  1. 

^=>93  (Ky.)  Where,  on  consideration  of  entire 
deed,  it  appears  that  grantor's  intention  was 
to  vest  less  than  a  fee,  such  intention  will  be 
carried  into  effect— Land  v.  Land,'  189  S.  W.  1. 
€=>93  (Tenn.)  The  purpose  of  the  parties  at 
the  time  a  deed  was  made  will  determine  its 
effect  for  the  primary  rule  of  the  construction 
of  contracts  as  to  carrying  out  the  intention  of 
the  parties  th^eto.— Pittsburg  Lumber  C!o.  v. 
Shell,  189  S.  W.  879. 

€=397  (Ky.)  Granting  clause  of  deed  will  pre- 
vail over  subsequent  clauses  which  would  have 
effect  to  abridge  estate  conveyed.— Land  v.  Land, 
189  S.  W.  1. 

(B)   Property  Conveyed. 

€=>  1 1 1  (Tex.Civ.App.)  Where  there  is  no  sug- 
gestion that  calls  for  courses  and  distances  giv- 
en in  a  deed  are  not  correct,  the  deed  conveys 
all  the  land  embraced  within  its  lines,  though  it 
is  more  than  the  amount  stated  in  the  deed  and 
intended  to  he  conveyed. — Seurean  v.  Frazer, 
189  S.  W.  1003. 

€=»!  18  (Tex.Civ.App.)  A  deed  conveying  lands 
bounded  by  courses  and  distances  and  testimony 
as  to  a  calculation  of  the  acreage  thereby  em- 
braced is  prima  facie  sufficient  to  establish  the 
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guanttto  conveyed.— Senrean  t.  Fraaer,  180  S. 

(C)   Bstatea  and  Interests  Created. 

^=>I24(3)  (Ky.)  Where  a  deed  shows  an  in- 
tent to  yeit  the  grantee  with  a  fee,  an  attempted 
limitation  npon  the  fee  will  be  disregarded. — 
Land  v.  Land,  189  8.  W.  1. 

Deed  from  husband  and  wife  held  to  glTe  gran- 
tee fee-simple  titfe,  though  providine,  in  haben- 
dum, that  It  was  understood  that  the  property 
should  revert  to  the  heirs  at  law  of  the  grantee's 
husband  at  her  death. — Id. 

IV.  PI.EADINO  AMD  EVIDENOE. 

«=>I94(1)  (Tex.CiT.App.)  Where  in  trespass  to 
try  title  defendant  shows  paesession  of  title 
deeds  and  the  land  in  suit  at  the  date  of  plain- 
tiffs' deeds  to  the  same  land,  the  burden  of  proof 
is  on  plaintiff  to  show  nondeliTery  of  defend- 
ant's deeds.— Wentzell  v.  Chester,  189  S.  W.  804, 
^=>195  (Ark.)  The  presumption  is  that  the 
^antor  has  had  the  real  consideration  recited 
m  his  deed. — Hampton  v.  Haneline,  189  S. 
W.  40. 

«=af96(l)  (Tex.Civ.App.)'  Where  in  trespass  to 
try  title  defendant  shows  iwssession  of  title 
deeds  and  the  land  in  snit  at  the  date  of  plain- 
tiffs' deeds  to  the  same  land,  the  burden  of  proof 
is  on  plaintiff  to  show  want  of  mental  capacity 
of  grantor.— Wentzell  v.  Chester,  189  S.  W.  304. 
9=9 1 96(2)  (Ky.)  Where  a  person  obtains  a  deed 
firom  another  with  whom  he  sustains  a  confiden- 
tial relationship,  the  burden  is  on  him  to  show 
that  the  deed  was  executed  understandingly. — 
Brown  v.  Slaton,  189  S.  W.  IISO. 
4s»206  (Ky.)  Evidence  held  to  sustain  chancel- 
lor's finding  that  deed  was  valid.— Ferrell  v. 
Childress,  189  S.  W.  1149. 
9=>208(6)  (Ark.)  In  action  in  chancery  to  can- 
cel a  deed  as  a  cloud  on  title,  evidence  held  to 
warrant  chancellor's  finding  that  no  delivery  of 
deed  from  their  grandfather  to  complainants 
was  intended,  but  that  the  grandfather  kept  the 
deed  under  his  control,  and  that  no  acceptance 
could  be  presumed.— Dudley  v.  Dudley,  189  S. 
W.  888. 

9=3211(3)  (Ark.)  Evidence  held  not  to  show 
that  the  grantees  in  the  deed  under  which  plain- 
tiff claimed  title  fraudulently  caused  it  to  re- 
cite a  consideration  of  $100,  instead  of  the  cove- 
nant to  support  the  grantor  and  so  secured  gran- 
tor's signature  to  deed.— Hampton  v.  Haneline, 
189  S.  W.  40. 

DE  FACTO  OFFICERS. 

See  Municipal  Corporations,  9s»147. 

DEFAMATION. 

See  Libel  and  Slender. 

DEFAULT. 

See   Insurance,    ^9353-367,    761;     JTudgment, 
<8=»101,  143. 

DEFEASIBLE  FEES. 

See  Wflls,  «=>6(^. 

DELEGATION  OF  POWER. 

See    Municipal   Corporations,   9s»691:    Taxa- 
tion, «=9^. 

DELINQUENT  CHILDREN. 

See  Infants,  9=318. 

DELIVERY. 

See    Deeds,   «=»194;    Sales,   «=>79,   150-158, 
181,  201 :  Telegraphs  and  Telephones,  <S=937. 


DEMAND. 

See  Interart,  «s>6S. 

DEMONSTRATIVE  LEGACIES. 

See  WUls,  <S=»755. 

DEMURRER. 

See  Appeal  and  Error,  «=>680,  927, 1040;  lim- 
itation of  Actions,  9=9180;  Pleading,  9=9 
199-^264,417. 

DEPOSITS. 

See  Banks  and  Banking,  9=9119-155, 

DEPOTS. 

See  BaUroads,  «s>58,  72,  22S. 

DEPUTIES. 

See  Municipal  Corporations,  9=»183. 

DESCENT  AND  DISTRIBUTION. 

See  Adoption,  9=921;  Dower;  Dzeeutors  and 
Administrators;   Wills. 

m.  RIOHT8  AHs  liabujties  of 

HEIHS  Ain>  DiaTBIBirrEES. 

(A)  Nature    and  '  Bstabllsbneat   o(   RlarhU 
ia  General. 

9=3>68  (Ark.)  It  is  inequitable  to  disturb  a 
family  settlement  by  which  the  ancestor  par- 
celed out  lands  and  moneys  to  his  heirs,  in  an 
attempt  to  equalize  their  shares,  which  has  been 
long  acquiesced  in. — Godfrey  v.  Bradley  Lumber 
Co.,  189  S.  W.  656. 

(B)  Advaneements. 
9=s>ll7  (Ark.)  The  mere  fact  that  in  his  will 
testator  made  no  reference  to  a  gift  of  certain 
lands  claimed  by  one  heir  to  have  been  given 
him,  is  not  conclusive  against  such  alleged  tptt. 
—Godfrey  v,  Bradley  Lumber  Co.,  189  S.  W. 
666. 

DESCRIPTION. 

See  Deeds,  9=»41'  Reformation  of  Instru- 
ments, 9=9l3;   Sales,  9=968. 

•    DESERTION. 

See  Divorce, '9»37;  Husband  and  Wife.  «=> 
278-814. 

DILIGENCE. 

See  Criminal  Law,  «s>698,  939. 

DIRECTING  VERDICT. 

See  Trial,  9b>168kL78,  430. 

DISCHARGE. 

See  Bankrupt<rr.  9=9421,  426;  Principal  and 
Surety,  9ra>1?6. 

DISCOVERED  PERIL. 

See  Street  Railroads,  ^«3>103. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  9=9949-978;  Criminal 
Law,  9=9586,  711,  1164;  Divorce.  9(=>211. 
223;  Jury,  9=972;  Pleading,  <^^&fH  Spe- 
cific Performance. 

DISCRIMINATION. 

See  Carriers,  9=9lS. 

DISEASE 

See  Animals,  9b»33. 


Digitized  by 


Google 


1243 


INDBX-DIGEST 


'Ittvoree 


DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Bmr,  «=>79;  Bail,  «i=»70,  94. 

I.  TOLUHTART. 

«=»!»  (Ark.)  PtalnHff,  tmlng  for  Talne  of  an 
article  fnrnished,  had  the  right  to  take  a  non- 
suit If  he  so  elected. — Wiegel  v.  Road  Improve- 
ment Dist  Na  1  of  Prairie  County,  189  S.  W. 
178. 

«=»I9(2)  (Ark.)  Plaintiff,  by  electing  to  take  a 
nonsoit,  cannot  thereby  dispose  of  defendant's 
counterclaim.— Wiegel  v.  Road  ImproTement 
Dist.  No.  1  of  Prairie  CJounty,  189  S.  W.  17& 
«=>r9C2)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  19(X),  1965,  a 
plaintiff  is  entitled  to  nonsuit,  notwithstanding 
counterclaim,  as  to  his  own  cause  without  dis- 
missal of  or  prejudice  to  the  defendant's  counter- 
claim.—Apache  Cotton  Oil  &  Mfg.  Co.  v.  Wat- 
kins  &  K!elly,  189  S.  W.  1083. 

Where  allegations  of  counterclaim  were  insuf- 
ficient to  state  a  cause  of  action,  the  filing  there- 
of could  not  cnt  off  plaintiff's  right  to  nonsuit 
-Id. 

n.  iNvoi.nirTART. 

«=958a)  (Tex.Giy_A.pp.)  A  petition  which 
states  two  separate  causes  of  action  which  were 
misjoined  may  be  corrected  by  dismissal  as  to 
one  of  the  causes  of  action. — International  & 
G.  N.  Ry.  Co.  V.  Reed,  189  S.  W.  997. 
^^38 1  (5)  (Ky.)  Where,  eight  months  after  join- 
ing issue,  case  was  set  for  trial  and  sobmitted 
by  defendants  and  dismissed  because  of  no  proof, 
it  was  not  abuse  of  discretion  to  refuse  to  rein- 
state the  case,  where  plaintiff's  attorney  admit- 
ted that  be  had  examined  the  docket,  but  foiled 
to  observe  the  case  was  set.— Crowder  v.  Stine, 
189  S.  W.  925. 

<e=»8l  (7)  (Ky.)  In  action  on  note  where 
plaintiff's  notice  of  motion  to  set  aside  a  void 
judgment  and  to  redocket  the  case  was  granted, 
the  case  after  reinstatement  by  order  of  court 
was  properly  on  the  docket. — Second  Nat.  Bank 
V.  Prichard,  189  S.  W.  14. 

DISORDERLY  HOUSE. 

See  Breach  of  the  Peace;    Criminal  Law,  9s> 
369,  370,  4(e,  678,  1184. 

^»2  (Tex.Cr.App.)  Offense  of  keeping  honse 
where  prostitutes  are  permitted  to  resort  and 
reside  is  a  misdemeanor. — Guthrie  v.  State,  189 
S.  W.  266. 

€=9 1 6  (Tex.Cr.App.)  In  a  prosecution  for 
knowingly  permitting  a  house  to  be  used  for 
prostitution,  testimony  that  an  inmate  pleaded 
guilty  to  vagrancy  is  not  admissible,  unless  it 
be  shown  that  prostitution  was  the  basis  of  the 
vagrancy  charge.— Goosby  v.  State,  189  S.  W. 

In  prosecution  for  keeping  a  honse  for  prosti- 
tution, the  state  could  not  show  on  direct  who 
the  persons  were  who  told  witnessw  of  the  bad 
reputation  of  the  house.- Id. 

DISQUALIFICATION. 

See  Judges,  4=>56. 

DISSOLUTION. 

See  Corporations,  «==>614-480 ;   Mnnidpal  Cor- 
porations, ^=951. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=3699-728,  1037. 

DISTRICTS. 

See  Municipal  Corporations,  4=>450;    Schools 
and  School  Districts. 


DIVERSE  CITIZENSHIP. 

See  Bamovalot  Oaaaea,  «a»27. 

DIVORCE. 

See  Bankmptcy,  «s3315,  421;   Insurance,  4=» 
123. 

n.  GHOinn>s. 

®=>29  (Mo.App.)  Whether  certain  acts  consti- 
tute indignities  such  as  to  render  one's  condi- 
tion intolerable  depends  on  the  situation  in 
which  that  one  is  placed,  the  vital  nature  of  the 
points  at  which  the  unhappiness  occurs,  the 
constancy  with  which  the  irritation  is  experienc- 
ed, and  the  effects  produced. — Shine  v.  Shine, 
189  S.  W.  403. 

A  course  of  conduct  constantly  persisted  in 
showin{[  ineradicable  suspicion  of  and  aversion 
to  a  wife,  a  refusal  to  make  even  slight  con- 
cessions, and  a  fixed  determination  not  to  allow 
a  reconciliation  or  to  bring  about  a  change  of 
affairs,  etc.,  held  to  constitute  indignities. — Id. 
4=933  (Ky.)  That  a  wife  possesses  an  out- 
rageous temper  and  qnarrelsome  disposition,  is 
no  ground  under  Ky.  St.  }  2117,  on  which  the 
husband  may  obtain  a  divorce. — Candill  v.  Cau- 
dfll.  189  STW.  431. 

«s»36  (Ky.)  Under  Ky.  St  I  2117,  subeec.  2, 
making  living  apart  withoat  cohabitation  for 
five  consecutive  years  a  ground  of  divorce,  such 
living  apart  constitutes  a  ground  for  divorce 
although  under  a  decree  of  separation,  alimony, 
and  custody  of  children.— Brown  v.  Brown,  189 
8.  W.  921.     . 

«=»37(S)  (Mo.App.)  Where  a  husband  is  not 
blameless  for  his  wife's  leaving  him,  it  is  in- 
cumbent on  him  to  make  some  effort  at  recon- 
ciliation before  he  can  secure  divorce  for  her 
desertion.— Shine  v.  Shine.  189  S.  W.  403. 

Where  a  husband  was  to  blame  for  his  wife's 
leaving  him  and  he  refused  to  consider  the  possi- 
bility of  reconciliation,  he  could  not  secure 
divorce  on  the  ground  of  desertion.— Id. 

Where  it  is  reasonably  clear  that  all  efforts 
upon  the  part  of  the  husband  to  effect  a  recon- 
ciliation would  prove  unavailing,  he  may  be 
excused  from  making  them. — Id. 

m.  DEFENSES. 

^=348  (Mo.App.)  "Condixnation"  in  divorce 
means  forgiveness  and  pardon  after  full  knowl- 
edge of  past  wrong,  on  condition,  express  or  im- 
plied, that  it  will  not  be  repeated.— Weber  v. 
Weber,  189  8.  W.  677. 

«=949(2)  (Mo.App.)  C!ohabitation  offers  strong 
evidence  of  condonation,  increasing  in  probative 
force  with  fullness  of  knowledge  of  the  offense 
and  period  of  time  cohabitation  continues,  and 
if  long  continued,  is  conclusive. — ^Weber  v.  Web- 
er, 1®  &  W.  577. 

In  cases  of  adultery,  cohabitation  is  more 
nearly  conclusive  of  condonation  than  if  another 
offense  were  charged. — Id. 
$=349(5)  (Mo.App.)  That  the  wife  considered 
returning  to  her  husband  after  his  commission 
of  marital  offenses,  and  that  she  did  sleep  with 
him  two  nights,  is  not  conclusive  of  condonation 
when  she  did  not  actually  return  to  him. — 
Weber  v.  Weber,  189  S.  W.  677. 
e=>5i  (Mo.App.)  Where  the  wife  once  sued  for 
divorce,  but  returned  to  the  husband,  and  he, 
without  any  new  offense  on  her  part,  sued  for 
divorce,  she  had  the  right  to  be  heard  on  her 
cross-bill  and  answer. — Weber  v,  Weber,  189  S. 
W.  677. 

^=354  (Mo.App.)  Where  husband  suing  for  di- 
vorce for  desertion  had  been  guilty  of  undue 
and  highly  improper  attention  to  women  other 
than  his  wife,  his  conduct  barred  him  from  a 
divorce,  even  if  he  was  otherwise  entitled  to  it. 
—Shearer  v.  Shearer,  189  S.  W.  592. 
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AlTD  BSllsr. 
(B)  Pmrtlca,  Proeeaa.  <mA  Inelil»iifl  Pro- 

«=a>79  (Ark.)  Althoagh  the  affidavit  of  the  pro- 
prietor of  a  newspaper  in  which  warning  order 
in  divorce  action  was  published  showed  an 
insufficient  publication,  this  did  not  invalidate 
the  decree,  since,  under  Kirby's  Dig.  }  4924,  as 
to  such  publication,  such  record  is  merely  incom- 
plete.—Alien  v.  Allen,  188  S.  W.  841. 

(O)  Appeal. 

^=3182  (MoApp.)  Where  motion  for  alimonj 
pending  appeal  was  made  after  judgment  and 
before  perfection  of  appeal  from  a  decree  grant- 
ing $4,000  permanent  alimony,  and  defendant 
had  been  allowed  $260  temporary  alimony,  it 
was  not  an  abuse  of  discretion  to  overrule  the 
motion.— Weber  v.  Weber,  180  8.  W.  580. 
«=»I83  (Ark.)  In  a  divorce  action,  the  fact  that 
a  guardian  ad  litem  was  appointed  30  days 
prior  to  the  date  of  judgment,  as  required  by 
statute,  was  fairly  made  to  appear  by  a  record 
in  which  such  appointment  was  Indorsed  on  the 
back  of  the  complaint  and  appeared  between 
the  warning  order  and  the  filing  marks  c^  the 
clerk  which  showed  the  date  of  filing  and  the 
issuance  of  the  warning  order,  in  the  absence 
of  other  affirmative  evidence.— Allen  v.  Allen, 
189  S.  W.  841. 

9=3 184(4)  (Ark.)  Where  a  transcript,  which 
bears  the  clerk's  certificate  showing  that  it  con- 
tains a  complete  record,  does  not  include  a  bond, 
securing  a  defendant  constructively  summoned, 
and  there  is  no  reference  anywhere  in  the  de- 
cree to  the  giving  of  a  bond,  the  presumption 
that  a  bond  was  given  cannot  be  indulged  in. — 
Allen  V.  AUen,  189  S.  W.  841. 

T.  Ai.iuoinr,  Ai<i.owANoi:s,  and 

DUPOSmON  OF  FBOPERTT. 

<8=>20l  (Ark.)  Under  Kirby-s  Dig.  i  2684,  au- 
thorizing setting  apart  one-third  the  husband's 
property  to  a  wife  on  her  divorce,  the  filing  of  a 
complaint  in  a  divorce  action  by  the  wife  de- 
scribing the  property  gives  the  court  jurisdic- 
tion over  it  for  the  purposes  of  making  an  award 
in  accordance  with  the  terms  of  the  statute, 
and  no  attachment  or  other  method  of  sequestra- 
tion la  necessary.— Allen  v.  Allen,  189  S.  W. 
841. 

«=»2I  I  (Mo.App.)  While  the  court  has  the 
right  to  allow  additional  temporary  alimony,  the 
amount  thereof  rests  in  its  discretion. — Weber 
V.  Weber,  189  S.  W.  679. 

Denial  of  motion  for  additional  temporary  all- 
mony  held  not  an  abuse  of  the  court's  discretion. 
— Id. 

€=s>2l2  nblo.App.)  In  suit  for  divorce  for  deser- 
tion by  husband  guilty  of  improper  attentions 
to  other  women,  held,  that  trial  court  should 
have  allowed  suit  and  support  money  to  wife-, 
who  was  without  money. — Shearer  v.  Shearer. 
189  S.  W.  592. 

«=»2I5  (Mo.App.)  The  amount  of  additional 
temporary  alimony  depends  on  the  wealth  of  the 
husband  and  the  necessiities  of  the  wife.— Weber 
V.  Weber,  189  8.  W.  579. 

<g=223  (Mo.App.)  While  the  court  has  the 
right  to  allow  suit  money,  the  amount  thereof 
rests  in  its  discretion.— Weber  v.  Weber,  189  8. 
W.  579. 

^=>224  (Mo.App.)  In  suit  for  divorce  for  de- 
sertion by  husband  guilty  of  improper  attentions 
to  other  women,  held,  that  trial  court  should 
have  allowed  suit  and  support  money  to  wife, 
who  was  without  money.— Shearer  v.  Shearer. 
189  S.  W.  592. 

«=>227(1)  (Mo.App.)  The  amount  of  additional 
suit  money  depends  on  the  wealth  of  tbe  hus- 
band and  the  necessities  of  the  wife.— Webw  v. 
Weber,  189  8.  W.  579. 


<S=»238  (Ky.)  Evidence  ezandiied,  and  held  not 
to  show  such  misconduct  on  the  part  of  th« 
wife  as  to  warrant  a  decree  refusing  her  ali- 
mony.—Candill  V.  Caudill,  189  S.  W.  «1. 
«3>24S(2)  (Ky.)  Rednctioii  of  alimony  aHoir- 
ance  and  discontinuance  of  right  of  poswiwi 
of  homestead  held  erroneous. — Btown  t.  Brown. 
189  S   W  921 

«»252  (Ark.)  Under  Kitby's  Dig.  f  2884,  it 
was  error  upon  final  judgment  in  divorce  suit 
by  wife  to  decree  bis  property  sold  and  one- 
third  of  the  gross  amount  of  the  proceeds  paid 
over  to  her;  for,  in  cases  of  sale  tbe  conrt 
should  ascertain  the  present  value  of  her  Inter- 
est  and  order  it  to  be  paid  over  to  her  or  other- 
wise protect  her  interests.- Allen  t.  Allen,  18& 
S   W   841 

^253  (Ark.)  Klrby'e  Dig.  U  6254.  Bubd.  2. 
6256,  as  to  bond  by  plaintiff  to  restore  property 
to  a  defendant  constructively  summoned,  held 
to  apply  to  judgments  in  divorce  proceedings 
under  section  2684,  as  to  wife's  rights  in  projv 
erty  on  divorce.— Allen  v.  Allen,  189  8.  W.  841. 
<8=>269(10)  (Tex.Cr.App.)  A  petition,  aUeging 
that  petitioner's  husband  was  guilty  at  con- 
tempt in  failing  to  wy  her  temporary  alinaony 
pendente  lite,  is  defective  when  not  sworn 
to  or  accompanied  by  an  affidavit,  and  a  con- 
tempt order  entered  thereon,  over  proper  ob- 
jecttons,  ia  void.— Ex  parte  Sturrock,  188  S.  W. 
487. 

<S=»280  (Ky.)  While  the  Court  of  Appeals  has 
no  power  to  reverse  a  decree  of  divorce,  it  may 
review  the  decree  to  determine  whether  alimony 
was  properly  awarded  or  refused. — (Tandill  t. 
Caudill,  189  S.  W.  431. 

€=9286  (Ky.)  Though  the  court  on  appeal  from 
a  decree  granting  divorce  has  no  power  to  re- 
verse tbe  decree,  it  may  consider  ita  correctness 
in  determining  whether  alimony  previously 
granted  was  properly  reduced  by  the  final  de- 
cree.—Brown  v.  Brown,  189  8.  W.  921. 
9^287  (Ky.)  Where  a  divorce  was  improperly 
granted  to  the  husband  and  the  wife  has  no  suf- 
ncient  estate  of  her  own,  the  appellate  court 
may  award  her  reasonable  alimony, — Caudill  v. 
CaudUl,  188  8.  W.  431. 

VX.   OUOTOPY  AITP  SUPPORT  OP 
OHXLDIUEir. 

«=>298(1)  (Mo.App.)  Under  Laws  1918,  p.  91, 

relating  to  custody  of  children,  the  custody  of 
a  child  should  not  be  awarded  for  the  purpose 
of  gratifying  the  mere  feelings  of  a  parent  or 
with  any  idea  of  punishing  or  rewarding  either 
parent— Shine  v.  Shine,  189  8.  W.  403. 

Where  both  divorced  parents  were  of  good 
moral  character,  but  the  husband  was  occupied 
with  an  exacting  business,  held,  the  best  inter- 
ests of  their  10  year  old  boy  required  placing 
him  with  his  mother  on  certain  conditions  as  to 
education,  religions  training,  and  visits  to  his 
father.— Id. 

«»298(6)  (Ky.)  In  an  action  for  divorce  where 
the  evidence  did  not  tend  to  show  that  the  wife 
was  an  unsuitable  person  to  have  custody  of 
the  three  youngest  children  who  were  girls, 
held,  that  their  welfare  required  that  the  wife 
should  have  their  custody.— Caudill  t.  GandilL 
189  8.  W.  481. 

<&=93I2  (Ky.)  While  the  Court  of  Appeals  has 
no  power  to  reven*  a  decree  of  divorce,  it  may 
review  the  decree  to  determine  whether  the 
custody  of  children  was  properly  bestowed.— 
Caudill  V.  Caudill,  189  8.  W.  431. 

Vn.  OPERATION  ANB  la'A'KCT  OF 

DIVORCE.  AND  RIGHTS  OF 

DIVORCED  PERSONS. 

«=>327  (Tex.Civ.App.)  In  spite  of  Const  U.  8. 
art.  4,  I  1,  as  to  full  faith  and  credit,  a  de- 
cree of  divorce  In  one  state  may  be  attacked  in 
the  courts  of  another,  if  pleaded  or  priisented 
therein,  by  a  showing  that  the  court  which  ren- 
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dered  it  had  no  juriBdictloii.-^(nie8  t.  Bartlett, 
189  S.  W.  HOT. 

DOCKETS. 

See  Trial,  «s»ll. 

DOCUMENTS. 

See  Criminal  Law,  «s9434 ;  Evidence,  «=>S18- 
461. 

DOING  BUSINESS. 

See  Corporations,  4=»642. 

DOMICILE. 

See  Electioni,  «s>72,  73;    Umitati<»  of  Ac- 
tions, ^=>87;   Venue. 

<=>2  (Ky.)  One  mast  Iiare  a  legal  residence 
Bomewbere,  and  the  law  from  facts  and  circum- 
stances will  fix  a  legal  residence,  unless  one 
Tolunta'ril;  fixes  it  liimself;  and  where  a  le^l 
residence  is  fixed  it  requires  both  fact  and  in- 
tention to  change  it.  but  one  may  have  an  ac- 
tual residence  as  distinguished  from  his  legal 
residence.— City  of  AaUand  v.  City  of  Catletts- 
burg,  189  S.  W.  454. 

^=»4(2)  (Ky.)  Mere  change  of  residence  is  not 
of  itself  proof  of  a  change  of  domicile,  unless 
accompanied  by  an  express  or  implied  Intention 
to  abandon  the  old  domicile  and  acquire  a  new 
one,  as  it  is  not  residence  alone,  but  the  inten- 
tion of  person  conjoined  with  residence  that 
determines  domicile. — City  of  Ashland  r.  City  of 
Catlettsburg,  189  S.  W.  454. 

A  removal  not  contemplating  an  absence  from 
former  domicile  for  indefinite  and  uncertain 
time  does  not  change  the  domicile,  so  that  one's 
place  of  residence  prima  facie  is  his  domicile, 
unless  there  is  some  motive  for  that  residence 
not  inconsistent  with  clear  intention  to  retain 
a  permanent  residence  in  another  place. — Id. 

€=»8  (Tex.Civ.App.)  The  presumption  that  ev- 
ery man  has  a  fixed  domicile  applies  as  well  to 
a  single  as  to  a  married  man. — Marsden  v.  Troy, 
189  S.  W.  960. 


>I0  (Ky.)  In  determining  whether  one  chang- 
ing his  actual  residence  intends  thereby  to 
change  his  legal  residence  or  domicile,  the  par- 
ty's own  expressed  intention  cannot  have  a 
controlling  effect;  and  where  there  is  a  con- 
flict between  his  expressed  intention  and  his 
conduct,  the  latter  will  usually  control. — City 
of  Ashland  v.  City  of  Catlettsburg,  189  S.  W. 
454. 

In  an  action  to  compel  cities,  etc.,  to  litigate 
their  claims  against  an  estate  for  taxes,  evi- 
dence held  to  sustain  a  finding  that  deceased 
for  the  five  years  next  before  his  death  was  a 
legal  resident  of  the  city  in  which  he  formerly 
resided.— IdJ 


See  Gifts. 


DONATIONS. 
DOWER. 


See    Adverse    Possession,    4=>62;     Reversions, 
«s»8. 

I.  NATURE  AND   BEQUISITES. 

^=>1  (Tenn.)  A  widow's  dower  is  not  a  pur- 
chase from  her  husband,  but  an  incumbrance 
on  the  title  of  the  heir  at  law,  originating  with 
the  marriage,  and  being  consummated  by  the 
husband's  death.— Kitts  v.  Kitts,  189  S.  W. 
375. 

€=flO  (Ky.)  While  a  widow  is  entitled  to  dow- 
er in  opened  mines,  she  is  not  entitled  to  dower 
in  nnopened  mines.— Daniels  v.  Charles,  189 
S.  W.  192. 


m.   BIGHTS  AND   BXaCSDZES  OF 
WIDOW. 

«3»II3  (Ark.)  The  allotment  of  dower  to  a 
widow  vested  in  her  a  freehold  in  the  land  for 
life.— NeeJey  v.  Martin,  189  S.  W.  182. 
^^1 14(2)  (Ky.)  A  doweress  cannot  commer- 
cially cut  timber  nor  mine  the  land  where  mines 
are  unopened.— Daniels  v.  Charles,  189  S.  W. 

«s>ll4(8)  (Ky.)  A  widow  is  not  entitled  to 
dower  in  unopened  mines,  and  cannot  commer- 
cially mine  the  land  or  cut  timber. — Daniels  v. 
Charles,  189  S.  W.  192. 

Mining  by  a  doweress  will  be  allowed  if  the 
former  owner  of  the  fee  has  impressed  upon  it 
the  character  of  mining  land  by  executing  an 
enforceable  lease  for  that  purpose  prior  to  the 
commencement  of  the  life  estate,  though  no 
mines  were  opened  until  after  its  commence- 
ment.— Id. 

«=>II4(4)  (Ark.)  A  deed  of  lands  allotted  to 
a  widow  as  her  dower  vests  in  the  grantee  an 
estate  in  the  laud  during  her  life. — Neeley  v. 
Martin,  189  S.  W.  182. 

DRAINS. 

See  Limitation  o<  Actions,  ^saCS. 

I.   E8TABI.I8H1CENT  AND  MAIN- 
TENANCE. 

€=3 1 4(1)  (Ark.)  Fact  that  report  of  engineer 
appointed  to  survey  territory  of  proposed  drain- 
age district  was  filed  on  day  of  his  appointment 
does  not  necessarily  imply  that  survey  was  in- 
sufficient.— Arkansas  Land  Development  Co.  v. 
Bayou  De  View  Drainage  Dlst  Ko.  1,  of  Cross, 
Jackson,  and  Woodruff  Counties,  189  S.  W.  48. 

Under  act  of  April  28,  1911  (Laws  1911,  p. 
193),  relative  to  formation  of  drainage  district, 
it  is  immaterial,  when  engineer's  survey  of  ter- 
ritory is  made,  so  long  as  it  is  found  by  county 
court,  on  hearing,  to  be  correct  and  available 
for  use. — Id. 

In  collateral  attack  on  organization  of  drain- 
age district  held,  that  apparent  inconsistency 
that  engineer  to  survey  territory  was  appointed 
and  filed  his  report  on  day  on  which  amended 
petition  for  formation  was  filed  will  not  defeat 
organization,  otherwise  found  legal. — Id. 
«=I4(2)  (Ark.)  Under  act  of  May  27,  1909 
(Laws  1909,  p.  829),  as  amended  by  act  of 
April  28,  1911  (Laws  1011,  p.  193),  relative  to 
duties  of  engineer  appointed  to  survey  region 
to  be  benefited  by  proposed  system  of  drainage, 
filing  of  map  by  such  en^eer  v^  be  treated  as 
surplusage,  and  any  variance  between  published 
notice  and  description  in  map  is  immaterial.— 
Arkansas  Land  Development  Co.  v.  Bayou  De 
View  Drainage  Dlst.  No.  1  of  Cross,  Jackson, 
and  Woodruff  Counties,  189  S.  W.  48. 
€=s>l4(4)  (Ark.)  In  suit  by  owner  of  land  af- 
fected by  organization  of  drainage  district  to 
attack  validity  of  organization,  the  court  must 
assume  that  county  court  considered  correctness 
of  engineer's  survey  and  report  when  hearing 
was  given  to  property  owners  in  response  to 
published  notice. — Arkansas  Land  Development 
Co.  V.  Bayou  De  View  Drainage  Dlst.  No.  1  of 
Cross,  Jackson,  and  Woodruff  Counties,  189  S. 
W.48. 

H.  ASSESSMENTS  AND  SFEOIAI. 
TAXES. 

^=968  (Mo.)  Special  assessments  by  a  drainage 
district  organized  under  Rev.  St.  1909,  H  5578- 
5635,  and  amendments  are  not  "taxes"  in  the 
general  or  legal  acceptation  of  that  term,  but 
are  assessments  made  for  benefits  received. — 
Drainage  Dlst.  No.  1  of  Bates  County  v.  Bates 
County,  189  S.  W.  1176. 

€s>70  (Mo.)  The  Legislature  may  say  that  pub- 
lic property  may  be  benefited  by  public  improve- 
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ments,  and  that  a  mnnidpality  be  made  to  re- 
spond to  assessment  theretor  by  a  general  judg- 
ment to  be  paid  ont  of  funds  In  the  general 
treasury.— Drainage  Dist.  No.  1  of  Bates  County 
V.  Bates  County,  189  S.  W.  1176. 
€=>90  (Ark.)  The  sale  of  lots  en  masse  in  fore- 
closure proceedings  for  nonpayment  of  drainagf 
district  assessments  is  not  void. — Cartsinger  T. 
Burkeen,  189  S.  W.  673. 

Where  three  lots  lay  in  a  row  north  and 
south  of  each  other,  a  description  in  their  sale 
for  nonpayment  of  drainage  district  asseas- 
ments,  reading  "north  half  of  the  lots,  was 
sufficiently  definite  and  certain  to  convey  the 
north  half  of  the  whole  parcel  composed  of  these 
lots.— Id. 

Refusal  to  confirm  sale  of  vtilnable  lots  for 
the  nominal  amount  of  the  drainage  tax  due 
thereon,  where  the  description  employed  was 
ambiguous  if  not  entirely  void,  was  not  abuse 
of  discretion. — Id. 

<S=»90  (Mo.)  Under  Rev.  St.  1909,  «  5589, 
5591,  5599,  as  to  assessment  of  drainage  benefits 
from  lands  and  public  roads,  a  county's  obliga- 
tion for  such  benefits  to  public  roads  may  be  en- 
forced by  action  against  it  by  the  drainage  dis- 
trict for  a  general  judgment— Drainage  Dist. 
No.  1  of  Bates  Conn^  ▼.  Bates  County,  189  S. 
W.  1176. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUMMERS. 

See  Municipal  Corporations,  «=361L 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  «=a27ft-309. 

DUPLICITY. 

See  Indictment  and  Information,  <=»126. 

DURESS. 

See  Coatracts,  «=>95;   Mortgages,  €=»8S. 

DYING  DECLARATIONS. 

See  Homicide,  «=»208-21& 

DYNAMITE 

See  Parent  and  Child,  «=»13. 

EARNING  CAPACITY. 

See  Damages,  «=3l59,  ITS. 

EASEMENTS. 

See  Highways. 

I.   CREATION.   EXISTENCE,   AND 
TERMINATION. 

«=»I7(5)  (Ky.)  Where  a  deed  reserved  a 
graveyard,  in  use  for  50  years,  surrounded  by 
land  conveyed,  and  connected  with  public  road 
by  a  well-defined  roadway,  the  way  over  de- 
fendant's land,  being  indispensably  necessary, 
was  reserved  by  implication,  though  deed  was 
silent  on  que8tion.--Stamper  v.  McNabb,  189 
S.  W.  216. 

®=»24  (Tenn.)  A  purchaser  of  an  easement  cre- 
ated by  a  deed  cannot  be  permitted  to  enjoy  the 
'Casement  and  refuse  to  perform  the  undertak- 
ing which  was  the  consideration  of  the  ease- 
ment.— Carnegie  Realty  Co.  v.  Carolina,  C.  & 
O.  Ry.  Co.,  189  S.  W.  371. 

n.  EXTENT  OF  RIOHT.  USE,  ANB 
OBSTBirOTION. 

<s»58(3)  (Ky.)  Where  the  consideration  of 
the  grant  of  a  way  and  the  situation  and  man- 
ner of  use  of  the  land  indicate  an  intent  that 
the  grantor  should  not  erect  additional  gates 


across  a  passway  granted  without  express  res- 
ervation of  right  to  maintain  gates,  he  may 
not  erect  additioBal  gates.— Raisor  v.  Lyons, 
189  S.  W.  234. 

Where  a  passway  was  definitely  located  for 
more  than  50  years,  and  had  no  gatea  across 
it,  save  where  it  entered  and  left  grantor's 
land,  the  grantee  was  entitled  to  the  use  of 
the  passway  without  gates,  except  at  its  ter- 
mini— ^Id. 

4=a6l(9)  (Ejr.)  In  an  action  to  construe  a 
deed  reserving  to  grantor  a  naveyard  sur- 
rounded by  land  conveyed,  evidence  held  to 
show  that  grantee  Interfered  with  reasonable 
use  of  roadway  from  graveyard  to  highway  by 
those  entitled  to  the  easement. — Stamper  v. 
McNabb.  189  S.  W.  216. 

<S=>6I(12)  (Ky.)  In  an  action  to  construe  a 
deed  to  give  grantor  a  roadway  to  graveyard 
reserved  in  deed,  judgment  that  grantor  have 
an  "open  road,"  construed  in  light  of  language 
"that  the  same  shall  not  be  obstructed  by  lock- 
ed gates  or  anything  that  win  hinder  him  from 
entering  said  graveyard,"  heU  not  objection-  I 
able.— Stamper  ▼.  McNabb,  189  &  W.  21&  ' 

EJECTMENT.  I 

See  Trespass  to  Try  Title;  Trial,  «=>101,  253. 

X.  BIGHT  or  ACTION  AND  DE- 

FENSES. 

4=»24  (Mo.)  Where  a  strip  of  land  in  dispute 
between  owners  of  adjacent  quarter  sections 
was  not  within  plaintiff's  paper  title,  and  had 
been  occupied  by  defendant  and  his  priBdeceeson 
for  ten  years,  verdict  in  ejectment  shonid  have 
been  for  defendant.— Nichols  v.  Tallman,  189  S. 
W.  1184. 

Where  possession  of  defendant  in  ejectment, 
or  his  predecessor,  of  disputed  strip  of  und,  was 
of  such  character  and  duration  aa  to  Test  title       i 
under  statute  of  limitations,  plaintiff  cannot  re- 
cover against  defendant. — Id. 

If  defendant's  predecessor  acquired  title  to 
disputed  strip  of  land  by  adverse  possession, 
it  was  divested  out  of  plaintiff's  predecessor,  and 
plaintiff  had  no  title  to  support  ejectment — Id. 

m.   PIiEABINO  AND  EVIDENOE. 

<S=»86(3)  (Ky.)  Where,  in  ejectment,  plain- 
tiff's allegation  of  ownership  Is  traversed,  he 
has  the  burden  of  proving  ownership  of  title  to 
the  land.— Conley  v.  Bolen,  189  S.  W.  1. 
€=386(3)  (Mo.)  In  ejectment  by  plaintiff  with 
paper  title,  defendant  having  like  title  to  land 
immediately  south,  and  claiming  that  fence  was 
agreed  boundary,  burden  was  on  plaintiff  to  es- 
tablish that  land  sued  for  was  part  of  his.— 
Nichols  V.  Tallman,  189  S.  W.  1184. 
<S=>95(1)  (Ky.)  Evidence  Md  to  show  sale  of 
land  62  years  before  by  ancestor  of  parties  su- 
ing for  its  recovery.— ^ames  v.  Davis,  188  S. 
W.  440. 

rr.  TRIAI.,  JUDGMENT,  ENFORCE- 
MENT OF  JTDGMENT,  AND 
REVIEW. 

€=»IIO  (Mo.)  In  ejectment  between  owners  of 
adjacent  quarter  seotiona,  establishment  of 
agreed  boundary  line  by  piredecessors  of  parties, 
followed  by  their  possession,  was  separate  de- 
fense from  lack  of  paper  or  record  title  in  plain- 
tiff, and  an  instruction  amalgamating  them  was 
improper.— Nichols  v.  Tallman,  180  S.  W.  IISI 
$=>I20(1)  (Ky.)  A  purchaser  from  a  success- 
ful plaintiff  in  ejectment  is  entitled  to  all 
rights  of  that  plaintiff  including  a  writ  of  pos- 
session.—Lowe  ▼.  Taylor,  188  8.  W.  204. 

ELECTION. 

See  Criminal  Law,  €==>678;  Indictment  and  In- 
forniation,  «S9132. 


Digitized  by  ^OOQl€ 


1247 


INDEX-DIGEST 


Error,  Writ  of 


ELECTIONS. 

Se«  Gonnties,  9=335;  Intoxicating  Liquors, 
®=93o,  36;  Schools  and  School  Districts,  ®=> 
39;   Mandamus,  <&=>74. 

IV.   QVAUtFICATIOirg  OF  VOTERS. 

«=>72  (Tex.Civ.App.)  That  a  man's  wife  and 
children  resided  on  their  homestead  fixed  his 
residence  there,  although  he  may  have  taken 
but  ^e  meal  a  day  and  spent  the  rest  of  bis 
time  on  another  farm. — Marsden  v.  Troy,  189 
S.  W.  960. 

«=373  (Tex.Civ.App.)  Under  Rev.  St.  1011,  art. 
2952,  an  "affidavit"  being  an  oath  reduced  to 
writing,  requirement  of  affidavit  is  mandatory, 
while  that  in  regard  to  oath  is  directory,  so  that 
votes  of  electors  who  had  paid  poll  taxes  and 
removed  to  another  precinct,  but  made  neither 
affidavit  nor  oath  heUa  not  illegal,  where  receipts 
were  not  lost,  and  oath  was  not  required  by 
election  officers.— Bdarsden  v.  Troy,  180  S.  W. 
960. 

As  residence  is  largely  a  matter  of  intention, 
and  absence  will  not  alone  destroy  a  residence 
once  fixed,  that  a  voter  bad  been  abroad  and  out 
of  state  a  great  deal,  nothing  being  shown  with 
regard  to  his  intention,  wUl  not  destroy  his  right 
to  vote. — Id. 

VI.  NOMIITATIONS   AHS  PBUCART 
EX.ECTI01TS. 


.  >I20  (Ky.)  While  it  is  the  policy  of  the  law 
to  uphold  and  guarantee  fairness,  etc..  In  elec- 
tions, individual  voter  should  not  be  deprived 
of  opportunity  of  choosing  a  public  servant 
from  among  those  who  may  seek  the  place, 
unless  the  plain  or  manifest  purpose  of  the 
law  demands  it— Napier  v.  Roberts,  189  S.  W. 

4=9141  (Ey.)  The  Primary  Election  Law  of 
1914  containing  no  provision  to  the  contrary,  a 
defeated  candidate  for  party  nomination,  held 
not  prevented  from  getting  bis  name  on  ballot 
for  regular  November  election  as  an  independ- 
ent candidate  by  petition  as  prescribed  in  Ky. 
St.  I  1453.— Napier  v.  Roberts,  189  S.  W.  206. 
<S=»I47  (Tei.Civ.Apij.)  Where  after  a  primary 
election  an  official  died,  causing  a  vacancy  for 
which  no  nomination  was  made.  Rev.  St.  1911, 
arts.  3172,  3173,  as  to  powers  of  party  execu- 
tive committee  to  fill  vacancies  caused  by  decli- 
nation or  death  of  nominee,  do  not  apply,  and 
the  committee  could  nominate  as  it  chose,  in 
accordance  with  party  rules.— Waples  v.  Gil- 
more,  189  S.  W.  122. 

Vm.   0O1ID17CT  OF  ELEOTIOH. 

4=3225  (Tex.(av.App.)  A  voter  should  not  be 
allowed  to  repeat  his  vote  because  he  violated 
law  in  casting  first  one.— Marsden  v.  Troy,  189 
S.  W.  960. 

<8=9227(1)  (Tex.Civ.App.)  As  Const  art.  8,  S  2, 
designated  a  special  class,  if  a  proclamation  by 
election  officers  that  no  man  not  born  in  United 
States,  unless  he  bad  final  naturalization  pa- 
pers, would  be  permitted  to  vote  in  an  election 
to  prohibit  sale  of  intoxicating  liquors  in  a 
county  was  made  known,  and  a  sufiicient  num- 
ber to  overcome  majority  was  prevented  from 
voting,  although  they  did  not  present  themselves 
at  polls,  the  election  was  void.— Marsden  v. 
Troy,  180  S.  W.  960. 

4=»232  (Ark.)  While  power  to  reject  an  en- 
tire poll,  should  be  exercised  only  in  extreme 
cases,  where  it  is  shown  that  ftraud  was  prom- 
iscaonsly  oommitted  which  fairly  draws  in 
qnestion  integrity  of  whole  returns,  same 
•bonld  be  thrown  out  entirely,  leaving  each 
party  to  prove  by  other  evidence  number  of 
legal  ballots  actually  cast. — Sailor  v.  Rankin, 
189  8.  W.  867. 


X.  CONTESTS. 

4=9275  fTex.Civ.App.)  The  constitutional  provi- 
sion conferring  jurisdiction  over  contested  elec- 
tions upon  the  district  court  is  exclusive,  and 
a  district  judge  has  no  jurisdiction  to  determine 
an  election  contest  In  vacation. — Barker  v..  Wil- 
son, 189  S.  W.  748. 

4=>285(1)  (Ark.)  Although  pleadings  in  a  stat- 
utory proceeding  should  be  construed  strictly,  a 
petition  charging  that  election  judges  committed 
fraud  in  holding  of  election  in  four  precincts  as 
to  render  the  election  therein  void  evidently  in- 
tended to  attack  whole  return  mentioned,  and 
will  not  be  construed  to  defeat  that  intent. — 
Sailor  V.  Rankin,  180  S.  W.  357. 
4=9285(8)  (Tex.GivJ^pp.)  In  an  action  to  con- 
test an  election,  on  aUegation  in  petition  fteld 
sufficient  to  form  a  basis  of  proof  that  members 
of  a  class  were  prevented  from  voting  without 
naming '  the  voters  of  the  class. — ^Marsden  v. 
Troy,  180  S.  W.  960. 

In  an  action  to  contest  an  election,  a  petition 
Md  snfficiently  definite  in  naming  the  precincts 
in  which  the  class  of  voters  was  excluded  and 
officers  who  announced  that  class  would  be  ex- 
cluded.— Id. 

ELECTRICITY. 

See  Appeal  and  Error,  4=31060;  Evidence,  4s> 
123 ;    Master  and  .Servant,  4=3286. 

4=314(1)  (Mo.)  The  law  exacts  from  those  who 
use  electricity  in  industry  highest  degi«e  of  care 
to  prevent  injury  to  others. — Myers  v.  City  of 
Independence,  189  S.  W.  816. 

EMBEZZLEMENT. 

See  Indictment  and  Information,  4=3l87. 

4=3  If  (1)  (Tei.Cr.App.)  "Embezrie,"  "ab- 
stract,  and  willfully  "misapply,"  within  Pen. 
Code  1011,  art.  523,  as  to  oflfenses  of  officers 
of  state  banks,  distinguished. — Ferguson  v. 
State,  189  S.  W.  271. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  4=327;  Master  and  Servant, 
4=3228,  851. 

ENGINEERS. 

See  Drains,  4=314. 

ENTRY. 

See  Judgment,  4=3207. 

ENTRY,  WRIT  OF. 

See  Ejectment 

EQUITY. 

See  Appeal  and  Error,  4=»1S4,  1009;  Cancella- 
tion of  Instruments;  Coriiorations,  4s>320; 
Estoppel;  Fraudulent  Conveyances;  Injunc- 
tion; Interpleader;  Partition;  Quieting  Title; 
ReceiveTs;  Reformation  of  Instruments;  Spe- 
cific Performance;  Subrogation;  Taxation, 
4=3805;  Trespass  to  Try  Title,  4=325; 
Trusts. 

n.  I.ACHES  AND  8TAUB  DEMANDS. 

4=372(1)  (Ark.)  "Laches"  is  not  mere  delay, 
but  is  delay  that  works  disadvantage  to  another, 
-^ones  V.  Temple,  180  S.  W.  847. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 


For 
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ESTATES. 


See  Deeds,  «=3l24;  Descent  and  Diatribadon; 
Dower;  Executora  and  Administratora;  Joint 
Tenancy ;  Landlord  and  Tenant;  LUe  Estates; 
Perpetuities;  Remainders;  Reversions;  Ten- 
ancy in  Common;   Wills. 

ESTOPPEL 

Sec  Appeal  and  Error,  «=>164,  882;  BOls  and 
Notes,  d=>140;  Corporations,  $=334;  Crimi- 
nal Law,  ®=»1137 ;  Deeds,  ®=»74;  Insurance, 
«=»373,  559;  Judgment,  «=5>5»7-736;  Mu- 
nicipal   Corporations,    «=»247. 

m.  EQinXABXiS  EBTOPFEXk 
(B)   Gronnds    of    Bstoppel. 

4=>92(3)  (Tex.Ciy.App.)  Owner  of  land,  sning 
broker  to  recover  difference  between  price  at 
which  broker  sold  and  for  which  he  accounted, 
who  had  no  notice  of  broker's  fraud,  held  not 
estopped  to  sue  broker  by  accepting  from  him 
money  for  an  excess  acreage,  etc. — Barton  v. 
McGuire,  189  S.  W.  317. 
<=»94(1)  (Ky.)  Where  a  son  knew  of  and  con- 
sented to  both  a  conveyance  by  his  mother  for 
a  valuable  consideration  and  adverse  possession 
of  the  land  by  the  vendee  continuously  from  the 
date  of  the  deed  for  more  than  13  years,  be  was 
estopped  to  claim  under  an  unrecorded  deed  to 
him  In  existence  at  the  time  the  deed  to  the 
vendees  was  made,  and  recorded  prior  to  the 
recording  of  the  vendees'  deed.— Simpson  v. 
Yocum,  188  S.  W.  439. 

HB)  Plcadlnc  Bvldeaee,  Trial,  and  Re- 

«=»!  10  (Ky.)  Where  the  only  matter  contained 
in  a  reply  was  a  traverse,  defenses  by  way  of 
estoppel  as  against  the  counterclaim  set  up  by 
the  answer  could  not  be  relied  on. — Louisville 
Tobacco  Warehouse  Co.  v.  Lee,  189  8.  W.  16. 
€==>II9  (Tex.Civ.App.)  When  an  estoppel  or 
waiver  is  pleaded  and  supported  by  evidence, 
such  issue  should  always  be  submitted  to  the 
Jury.— Frigid  Fluid  Co.  v.  Sid  Westheimer  Co., 
189  S.  W.  834. 

EVIDENCE. 

See  Criminal  Law,  <&=»339-564. 

For  evidence  as  to   particular  facts  or  issues 

or   in   particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  €=>667- 

684;    Trial,  «=»71,  72. 

I.   JimiOIAI.   NOTICE. 

€s»t7  (Tex.Civ.App.)  CJourt  will  take  judicial 
cognizance  of  fact  that  standard  time  at  Dallas, 
Tex.,  is  the  actual  time  along  ninetieth  degree 
of  longitude  west  from  Greenwich,  that  D^las 
is  approximately  on  longitude  96°  51'  30"  west 
from  Greenwich,  and  that  there  is  a  difference 
of  four  minutes  in  time  for  every  degree  of 
longitude.— Walker  v.  Terrell,  189  S.  W.  75. 
€=>20(2)  (Mo.}  In  an  action  for  personal  in- 
juries on  falling  from  platform  of  a  railroad 
depot,  court  will  take  judicial  notice  that  rail- 
roads are  common  carriers  and  transport  freight 
which  is  delivered  to  and  received  from  rail- 
road depots  in  wagons  constructed  therefor. — 
Hueston  v,  Quiney,  O.  &  K.  C.  Ry.  Co.,  189  S. 
W.  1170. 

n.  PREstrMPTXoira. 

«=»65  (Tex.Civ.App.)  The  shipper  of  an  in- 
terstate shipment  is  charged  with  knowledge  of 
the  law,  that  a  written  bill  of  lading  will  be 
issued,  which  will  include  all  terms  and  condi- 
tions of  the  transportation,  that  there  were  tar- 
iff rates  fixed,  and  that  they  must  include  the  I 


rate  for  the  entire  transportation,  and  that  ther« 
™*5.*J°''"  ""i^  a  higher  rate.— Atchison,  T.  k 
8.  F.  Ry.  Co.  V.  Smyti,  189  S.  W.  70. 
«=375  (Tei.Civ.App.)  Where  a  plaintiff  did  not 
seek  to  contradict  defendant's  testimony  deny- 
ing the  whole  basis  of  his  causa  of  action,  the 
presumption  arose  that  he  had  no  testimony  ta 
controvert  it— Miller  ▼.  Poulter.  189  S.  W. 
105. 

<S=»77(5)  (Tei.Ciy.App.)  In  a  foreman's  action 
for  Injury  from  fall  of  hoisting  elevator,  defend- 
ants failure  to  introduce  its  engineer  as  a  wit- 
ness created  no  presumption  that  his  testimony 
on  that  issue,  if  prodnced  would  be  unfavorable 
to  the  defendant— Burrell  Ehigineerlng  &  Con- 
struction Co.  V.  Grisier,  189  S.  W.  1^. 
«=»80(1)  (Tex.CivApp.)  The  law  of  anotha 
state  as  to  interest  is  presumed  the  same  as 
the  law  of  the  forum.— Crews  &  Williams  v. 
GuUett  Gin  Co.,  189  S.  W.  793. 
^»80(2)  (Mo.)  There  is  no  presumption  that 
the  common  law  is  in  force  in  California ;  it 
not  having  been  settled  under  British  Sovereign- 
ty.—Furlong  V.  Gterman-American  Press  Ass'n. 
189  S.  W.  385. 

€=>83(4)  (Ho.App.)  There  is  presumption  ot 
right  acting  and  performance  of  duty  by  school 
officers,  and  it  will  be  presumed  that  all  nec- 
essary and  proper  antecedent  steps  leading  up 
to  vote  on  question  of  changing  boundaries  of 
school  district  were  had,  unless  contrary  is 
shown.— State  ex  rel.  King  v.  Moreland,  189  S. 
W.   602. 

<8=83(7)  (Ky.)  Executi<ni  books  being  lost,  the 
presumption  of  performance  of  official  duty  ob- 
tains as  to  a  sheriff  to  whom  execntion.  was  de- 
livered.—Morgan  V.  Lewis,  189  S.  W.  IIIS. 

m.  BVBDEir  OF  PROOF. 

^p92  (Mo.)  Plaintiffs,  in  action  to  construe  a 
will  and  to  adjudge  be<]uest  of  proceeds  of  prop- 
erty to  three  named  missions  to  be  v<»d  oo 
negative  ground  that  they  had  no  legal  exist- 
ence, had  burden  of  establishiag  that  groiuid  — 
Cnmmings  v.  Dent  189  S.  W.  1161. 

IV.  BEI.EVANCT,ltATERIA]:.ITT.Aim 

COMPETENCT  IN  GEITEBAIt. 
(A)  Facta  In  !■•««  and  Relevant  to  Isanea. 

©sslOOd)  (Tex.Civ.App.)  In  suit  for  automo- 
bile wrongfully  attached  and  sold  as  property  of 
another,  it  was  not  error  to  exclude  testimony 
that  plaintiff  had  been  arrested  in  bed  with  wo- 
man in  whose  possession  it  had  been  seized  and 
fined  for  vagrancy^— -Taylor  Bros.  Jewelry  Co. 

V.  Kelley,  189  S.  ^.  340. 

(B)  Res  Oesta. 

«=»l2Jv6)  (Tei.Civ.App.)  In  action  against 
realty  broker  by  owner  to  recover  difference  be- 
tween price  for  which  broker  sold  land  and  that 
for  which  he  accounted,  statements  of  broker 
held  not  so  connected  with  his  alleged  buying  of 
land  from  owner  as  to  be  res  gests.— Barton  v. 
McGuire,  189  S.  W.  317. 

'S==>I22(3)  (Tex.Civ.App.)  In  on  action  to  can- 
cel deed  from  husband  to  wife,  declarations  of 
deceased  grantor,  made  just  prior  to  its  prepara- 
tion and  execntion,  that  he  would  "have  no 
peace"  unless  he  made  it,  held  admissible  as  part 
of  res  geata?  to  prove  a  condition  ot  mind.— Mc- 
Kay V.  McKay,  189  S.  W.  520. 
€=3(23(3)  (Mo.)  In  lineman's  action  against  a 
city  for  personal  injuries  caused  by  a  deadly 
current  of  electricity  allowed  to  traverse  wire 
upon  which  he  was  working,  statement  of  de- 
fendant's engineer  on  being  informed  of  accident 
that  a  man  was  tangled  up  in  line  and  was 
burning  up  held  admissible  as  res  gests. — Myers 
v.  City  of  Independence,  189  S.  W.  816. 

(C)    similar   Facta   and   Tranancttona. 

_-3l42(2)  (Tex.Civ.App.)  As  evidence  of  the 
value  of   land,   held,   that  court  properly    ex- 
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dnded  testimony  as  to  previous  sales  of  Isnd 
several  miles  distant  and  varying  from  the 
lands  in  controversy  in  different  respects. — 
Citizens'  Nat  Bank  of  Plainview  v.  Slaton, 
189  S.  W.  742. 

(B)  Ooa>p«teBer. 

^=3 1 55(1)  (Tex.Civ.App.)  In  servant's  action 
for  injury,  where  reply  of  defendant's  superin- 
tendent that  he  intended  to  use  hoisting  engine 
through  the  job  could  not  be  understood  without 
proof  of  employe's  request  to  repair  such  proof, 
was  admissible  to  explain  meaning  of  reply. — 
Burrell  Engineering  &  Construction  Co.  v. 
Grisier,  189  S.  W.  102. 

«S3|SS(1)  (Tex.Civ.App.)  Carrier,  having  in- 
troduced testimony  that  its  train  custoJiiarily 
stopped  several  minutes,  where  passenger  was 
injured,  could  not  complain  of  his  rebuttal  that 
It  custoniarily  stopped  for  so  short  a  time  as  to 
require  passengers  to  be  on  platform  ready  to 
■light  before  actual  stop.— Chicago,  R.  I.  &  G. 
Ky.  Co.  V.  Comstock,  189  S.  W.  109. 

V.  BEST  AND  SEOOHDABT  EVIDENCE. 

«s>l58(17)  (Mo.)  In  an  action  by  a  servant  in 
a  municipal  lighting  plant,  the  duties  of  whose 
superintendent  were  prescribed  by  an  ordinance, 
the  best  evidence  of  such  duties  was  the  or- 
dinance, and  in  the  absence  of  showing  that  the 
ordinance  was  unavailable,  evidence  by  a  mem- 
ber of  the  coundi  was  properly  excluded,  though 
the  councilman  could  say  what  duties  were  ac- 
tually performed.— HighfiU  v.  City  of  Indepen- 
dence, 189  8.  W.  801. 

«s»l77  (Tez.CiTJ^pp.)  Court  did  not  err  in  ad- 
mitting parol  testimony  to  show  contents  of 
note  which  was  shown  not  to  be  within  jurisdic- 
tion of  court— T.  W.  Marse  &  Co.  v.  Flockin- 
ger.  189  S.  W.  1017. 

Where  court  found  note  vras  placed  beyond  its 
jurisdiction  by  acts  of  defendants,  they  could 
not  be  heard  to  demand  its  production  before 
resort  to  secondary  evidence  to  prove  its  con- 
tents.—Id. 

•Ss^lSSCS)  Afo.App.)  Secondary  evidence  of 
document  of  public  nature  for  which  particular 
place  of  deposit  is  provided  may  be  received 
where  an  unsuccessful  search  in  such  place  is 
shown. — City  of  Macon  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  189  S.  W.  645. 

Diligence  to  warrant  admission  of  secondary 
evidence  cannot  be  determined  by  inflexible 
rule;  less  being  required  where  there  are  no 
drcumstances  of  suspicion  against  parties  of- 
fering secondary  evidence,  and  such  parties 
did   not  have  possession   of  instrument. — Id. 

«=3l83(12)  (Mo.App.)  In  action  on  bond  of 
municipal  contractor,  %eJd,  that  proof  of  loss 
was  such  that  action  of  trial  court  in  admitting 
secondary  evidence  thereof  could  not  be  dis- 
turbed.—City  of  Macon  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  189  S.  W.  645. 

€=>I87  (Mo.App.)  Whether  proof  of  loss  of  an 
instrument  is  sufficient  to  warrant  admission 
of  secondary  evidence  is  for  discretion  of  judge. 
—City  of  Macon  v.  Fidelity  &  Deposit  Co.  of 
Maryland,  189  S.  W.  645. 

VH.  ADMISSIONS. 

(A)  Ilatare,  Form,  mnd  Inold«>to  tn  Gen- 
eral. 

<S=3208(|S)  (TBX.CHy.App.)  In  an  action  for 
fraternal  Insurance,  defendant's  original  answer 
containing  admissions  of  relevant  issues,  held 
admissible,  but  open  to  e^lanation  or  contradic- 
tion like  other  admissions.— Carr  v.  Grand 
Lodge,  United  BtotlierB  of  Friendship  of  T^zas, 
189  S.  W.  610. 


(D)  By  ARenta  or  Other  ReprescntatlTea. 

'S=>244(7)  (Tex.Civ.App.)  Garnishee  company, 
whose  general  manager  was  acting  for  himself 
in  buying  judgment  debtor's  stock  of  goods  in 
violation  of  Bulk  Sales  Lew,  was  not  bound 
by  bis  declarations. — Gerlach  Mercantile  Co. 
V.  Hughes-Bozarth-Anderson  Co.,  189  S.  W. 
784. 

«=»244(10)  (Tex.ClvJ^pp.)  In  garnishment  pro- 
ceedings to  reach  effects  of  judgment  debtor 
which  he  sold  to  garnishee  In  violation  of  Bulk 
Sales  Law,  on  showing  liat  the  general  man- 
ager of  garnishee  corporation  bought  for  his 
company  what  he  said  while  negotiations  were 
in  progress,  was  admissible  as  part  of  transac- 
tion.— Gerlach  Mercantile  Co.  v.  Hughe»-Bo- 
Barth-Anderson  Co.,  189  S.  W.  784. 
9=9253(1)  (Tex.Clv.App.)  In  suit  to  recover 
automobile  wrongfully  attached  and  sold  as 
property  of  another,  upon  prima  facie  showing 
of  conspiracy  between  plaintiff  and  such  other 
so  that  plaintiff  might  hold  It,  such  other's  acts 
or  statements  would  be  admissible. — ^Taylor 
Bros.  Jewelry  Co.  v.  KeUey,  189  S.  W.  340. 

(B)   Proof  aaa  Bllcot. 

«=»263f4)  (Tex.Clv.App.)  In  an  acjAorx  for  fra- 
ternal insurance,  defendant's  original  answer 
containing  admissions  of  relevant  issues,  AeM 
admissible,  but  open  to  explanation  or  contra- 
diction like  other  admissions.— Carr  v.  Grand 
liodge  United  Brothers  of  Friendship  of  Texas, 
189  S.  W.  510. 

Tin.  BEGX.AKATIONS. 

(A)  Itatarc,   Form,  and  laoldents  ta  Ctoa> 

eval. 

«s»27l  (9)  (Tex.CiT.App.)  In  suit  against  real- 
ty  broker  by  owner  of  land  to  recover  difference 
between  selling  price  and  price  at  which  he  ac- 
counted, testimony  that  broker  stated  when  he 
deposited  $1,000  in  bank,  and  on  same  day,  that 
he  had  just  bought  property  from  owner,  etc., 
held  inadmissible  as  self-serving.— Barton  v.  Mc- 
Gulre,  189  S.  W.  817. 

In  action  against  realty  broker  by  owner  of 
land  to  recover  difference  between  price  at 
which  broker  sold  and  price  for  which  he  ac- 
counted, conversation  between  broker  and  attor- 
ney, wherein  broker  told  latter  he  had  made  tel- 
ephone contract  with  owner  to  buy  land  him- 
self, held  self-serving, — Id. 
<e=»27l(10)  (Tex.Clv.App.)  In  will  contest,  con- 
testant's declaration  to  proponent  when  she 
first  saw  will  that  it  did  not  look  like  her 
mother's  handwriting  was  not  evidence  that  it 
was  not  her  handwriting,  as  contestant  could 
not  prove  that  fact  by  self-serving  declarations 
at  some  oUier  time  or  place. — ^Rounds  v.  Cole- 
man, 189  S.  W.  1086. 

<S=>273(4)  (Tez.Civ.App.)  A  statement  made  by 
the  possessor  of  land  that  his  possession  was 
held  in  subordination  to  real  title  held  admissi- 
ble upon  issue  of  whether  or  not  possession  was 
adverse.— Nerio  v.  Christen,  189  S.  W.  1038. 

(B)  Proof  aad  Blleet. 

4s93i8  (Tez.Civ.App.)  An  admission  by  pos- 
sessor of  land  that  his  possession  was  held  in 
subordination  to  the  reail  title,  if  made  during 
p^od  relied  upon,  should  be  given  conclusive 
effect,  but,  if  subsequent  to  such  period,  is  to 
be  considered  with  other  evidence  in  determin- 
ing whether  possession  was  adverse. — Nerio  v. 
Christen,  189  S.  W.  103& 

XX.  HEARSAY. 

«=93i4(l)  (Tez.Civ.App.)  In  suit  against  real- 
ty brokw  br  owner  of  land  to  recover  difference 
between  selling  price  and  price  at  which  he  ac- 
counted, testimony  that  broker  stated,  when  he 
deposited  $1,0(X)  in  bank,  and  <hi  same  day,  that 


For  cases  In  Dee.  Dig.  A  Am.  Dig.  Key  Mo.  Sarlse  *  Ind« 
189  S.W.-79 


» tepla  and  KIT-NUUBBB 


Digitized  by 


Google 


Bvld«n«« 


189  SOUTHWESTERN  REPORTER 


1250 


he  had  just  bought  property  from  owner,  et(\, 
held  inadmissible  as  hearsay.— Barton  t.  Mc- 
Guire,  189  S.  W.  317. 

In  action  against  realty  broker  by  owner  of 
land  to  recover  difference  between  price  at 
which  broker  sold  and  price  for  which  he  ac- 
counted, conversation  between  broker  and  attor- 
ney, wherein  broker  told  latter  he  had  made  tel- 
ephone contract  with  owner  to  buy  land  himself, 
held  hearsay. — Id. 

«=>3I7(4)  CTeiCivjLpp.)  In  an  action  by  a 
wife  on  a  policy  on  her  husband's  life,  her  state- 
ment as  to  what  the  husband  said  when  he  de- 
livered the  policy  to  her  as  to  the  time  when 
the  premium  would  be  due  was  hearsay  and  in- 
competent.—Illinois  Bankers'  Life  Ass'n  v.  Dod- 
son,  189  S.  W.  992. 

9=>3I7(5)  (Tex.CiT.App.)  In  suit  to  recover 
automobile  wrongfully  attached  and  sold  as 
property  of  another,  statement  of  such  other  out 
of  plaintiff's  presence  and  before  any  contro- 
versy as  to  title,  that  it  did  not  belong  to  plain- 
tiff, was  hearsay  and  inadmissible.— Taylor 
Bros,  Jewelry  Co.  v.  KeUey,  189  S.  W.  840. 
^=s3l8(l)  (Ky.)  Recitations  in  deeds  are  hear- 
say only,  and  should  be  discarded,  unless  there 
exists  some  valid  reason  why  the  rule  forbid- 
ding the  int/oduction  of  hearsay  evidence  should 
not  apply,  or  unless  some  exception  thereto 
should  be  allowed.— Engle  v.  Bond-Foley  Lum- 
ber Co.,  189  S.  W.  11«. 

X.  SOCinCEirTART  EVISEMOE. 

(B)  Exemplifieations,    Transcripts,   and 

Certified  Copies. 

4s>343(S)  (Tenn.)  A  certified  copy  of  the  rec- 
ord of  an  ancient  deed  held  admissible  with 
same  probative  value  as  original.— Fielder  t. 
Pemberton,  189  S.  W.  873. 

(C)  Private  DTrltlnars  and  Pnblloations. 

«=»353(6)  (Tenn.)  Recitals  in  an  ancient  deed, 
recorded  more  than  30  years,  that  grantors  were 
heirs  of  then  record  owner,  held  admissible  as 
prima  facie  evidence  of  facts  recorded  against 
strangers  to  title.— Fielder  v.  Pemberton,  189 
S.  W.  873. 

(D)  Production,   Antbentleatton,   and   Bf> 
,  feet. 

«=s>368(l)  (Tex.Oiv.App.)  Where  salt  of  shipper 
of  live  stock  for  damages  from  negligence  in 
handling  was  not  based  on  written  contract,  the 
court  did  not  err  in  failing,  without  any  request, 
to  require  plaintiff  to  produce  bill  of  lading  or 
other  written  contract. — International  &  Q.  N. 
Ry.  Co.  V.  Sutherland,  189  S.  W.  575. 
«=»370(3)  (Tex.CivApp.)  In  an  action  against 
a  foreign  insurance  company  on  its  policy,  the 
record  of  an  assessment  passed  at  a  meeting, 
signed  by  the  president  and  secretary,  is  admis- 
sible in  evidence  under  Rev.  St  1911,  art.  3713, 
as  to  evidence  of  corporate  acts,  and  in  view 
of  the  presumption,  that  the  statute  of  the  cor- 
poration's domicile  was  the  same  as  prevailed  in 
Texas. — Illinois  Bankers'  Life  Ass'n  v.  Dodson, 
189  S.  W.  992. 

In  a  suit  on  the  policy  of  a  foreign  insurance 
corporation,  a  certificate  signed  by  the  president 
and  secretary  as  to  passage  of  an  assessment 
at  a  meeting  is  admissible  without  proof  that 
the  signers  were  the  president  and  secretary  or 
that  the  signatures  were  theirs.— Id. 
€=»372(2)  (Ky.)  A  writing  purporting  to  con- 
vey lands  for  a  consideration  is  admitted  62 
years  after  its  date  in  support  of  possession, 
without  direct  proof  of  Its  execution,  if  it  is 
found  in  the  proper  custody,  is  unblemished  by 
alterations,  and  otherwise  free  from  suspicion, 
and  appears  to  be  as  much  as  30  years  of  age. — 
James  T.  Davis,  189  S.  W.  440. 
«=»373(1)  (Tex.  Civ.  App.)  Where  defendant 
proves  the  execution  and  delivery  of  deeds  un- 
der which  possession  is  had  and  the  mental  ca- 
pacity of  the  grantor,  the  deeds  are  admissible 


as  evidence  as  against  the  affidavit  of  plaintiS 
as  to  forgery.— Wentzell  v.  Chester,  189  S.  W. 
304. 

«=>373(4)  (Tez.Oiv.App.)  Where  nndispated 
evidence  of  a  managing  partner  showed  tliat  he 
had  express  authority  to  execute  note  sued 
upon,  there  was  no  error  in  admitting  note  as 
evidence,  although  defendants  had  denied  its  ex- 
ecution.—Hill  V.  First  Sute  Bank  of  Oakwood, 
189  S.  W.  984. 

«=>383(7)  (Ky.)  Recitations  of  extraneous  facts 
in  deeds,  bind  the  grantor  and  his  privies  in 
estate,  but  have  no  effect  as  to  strangers  or 
third  parties  or  those  not  claiming  nnder  tlie 
deed.— Engle  ▼.  Bond-F(dey  Lumber  Co..  180  S. 
W.  1146. 

XI.   PABOI.  OB  EXTBUfSIC  EVX- 
DENOE  ATFEOTUra  WBITIKOS. 

(A)  Contradletinar,  Varrlnc  or  Addlnv  to 
Terms  of  'Written  Instmment. 

«S3387(6)  (Ky.)  Under  charter  of  cities  of  sixth 
dass  (Ky.  St  |{  3682,  3684),  board  of  trustees 
can  only  speak  tlirough  its  official  records,  and 
parol  evidence  held  inadmissible  to  supply  omis- 
siona  from  record. — ^Town  of  Hardinsborg  v. 
Mercer,  189  S.  W.  1117. 

<8=s>390(l)  (Ky.)  Where  plaintifb  and  their  fa- 
ther executed  a  joint  deed  of  partition  of  realty 
of  mother's  estate,  conveying  to  father  a  lot  in 
fee,  and,  in  same  settlement,  released  any  claim 
upon  him  for  their  share  of  estate,  par<4  evi- 
dence, was  inadmissible  to  contradict  or  vary 
terms  of  settlement— Gemhert  t.  Straeffer's 
Ex'r,  189  S.  W.  114L 

«s>4l7(9)  (Ark.)  Parol  evidence  is  admissible 
to  add  some  term  or  provision  to  a  written  con- 
tract, where  the  writing  on  account  of  fraud  os 
mistake,  does  not  contain  all  of  the  contract— 
Uunter  &  Sawyers  T.  Road  Improvement  Oist 
No.  1  of  Grant  County,  189  S.  W.  53. 

€=»4I9(2)  (Ark.)  In  the  absence  of  testimony 
showing  that  money  consideration  named  in  a 
deed  was  inserted  by  mutual  mistake  or  some 
fraud  practiced  upon  the  grantor  when  he  sign- 
ed it,  neither  the  grantor  nor  his  successors  can 
3uestion  such  consideration  to  invalidate  the 
eed.— Hampton  v.  Haneline,  189  S.  W.  40. 
€=9419(2)  (Tex.Civ.App.)  As  between  the  par- 
ties to  a  deed,  parol  evidence  is  admissible  to 
vary  or  controvert  recitals  as  to  the  nature  or 
amount  of  the  consideration. — Miller  v.  Ponlter, 
189  8.  W.  106. 

€=»4I9(2)  (Tex.Ciy.App.)  In  a  deed  conveying 
the  fee-simple  title  to  an  heir  of  grantor,  the  re- 
cital of  consideration  of  cash  paid,  and  also 
that  grantee's  stepdaughter  should  receive  the 
same  interest  in  land  as  his  own  children,  was 
not  contractual,  and  for  that  reason  conclosiTe 
against  another  heir  of  grantor  of  the  fact  that 
the  conveyance  was  not  an  advancement  within 
Rev.  St  art.  2467.— Delano  v.  Delano,  189  S. 
W.  972. 

«=94t9(5)  (Tex.Civ.App.)  The  recital  of  a  paid 
Consideration  in  a  deed  is  not  conclusive  on  the 
parties  thereto,  but  may  be  disproved  by  parol. 
—Delano  v.  Delano,  189  S.  W.  972. 

(B)    InvalldatlnK  ITrlttea   Instmment. 

<S=s3434(3)  (Ark.)  Where  the  money  considera- 
tion recited  in  a  deed  is  not  the  true  considera- 
tion and  is  inserted  through  fraud  or  mutual 
mistake,  such  facts  may  be  shown  to  defeat 
the  deed.— Hampton  v.  Haneline,  189  S.  W.  40. 

«=>434(8)  (Tex.CivJ^pp.)  The  rule  excluding 
parol  evidence  to  vary  written  instruments  has 
no  application,  where  it  is  sought  to  avoid  a 
contract,  the  execution  of  which  is  alleged  to 
have  been  induced  by  false  and  fraudulent  rep- 
resentations.— Hadcney  Mfg.  Co.  t.  Celum,  189 
S.  W.  988. 
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(O)  Separate   or   8afc«««a«Bt   Oral   Acree- 
laeat. 

^=>44l(9)  (Ark.)  In  aotion  for  damages  (or 
breach  of  written  contract  for  sale  of  bonds  of 
road  improvement  district,  parol  evidence  aa 
to  agreement  that  plaintiff,  the  purchaser,  would 
advance  money  for  preliminary  expenses,  not 
mentioned  in  the  contract,  was  inadmissible. — 
Gunter  &  Sawyers  v.  Road  Improvement  Dist. 
No.  1  of  Grant  County,  189  S.  W.  63. 

(D)  OoBstmotloa   or   Application    of  I<aa- 
vaaK«  ot  Written  Inatrament. 

9=>455  (Ark.)  Parol  evidence  is  admissible  to 
explain  an  indefinite  term  In  a  written  contract. 
— Gunter  ic  Sawyers  v.  Road  Improvement  Dist. 
No.  1,  of  Grant  County,  189  S.  W,  53. 
«=>46IC1)  (Tex.CivApp.)  Where  mortgages 
were  of  doubtful  meaning,  it  was  not  error 
to  admit  parol  testimony  as  to  the  mutual  un- 
derstanding at  the  time  of  their  making  in  aid 
and  explanation  of  them.— T.  W.  Marse  &  Oo. 
V.  White,  189  S.  W.  1027. 

xn.  opimox  eviuekcb. 

(A)  Ooaelaalons    and     Oplalona    ot    'Wit- 
neaae*  la  Oraeral. 

4=9471(1}  (Tex.C:Hv.App.)  Ordinarily  the  con- 
clusion of  a  witness  or  Us  imderstanding  of  the 
facts  is  not  admissible,  but  he  should  be  restrict- 
ed to  teati^ing  as  to  the  facts. — Shaller  v.  John- 
Bon-McQuiddy  Cattle  Co.,  189  S.  W.  SK3. 

«=947t(29)  (Ark.)  In  a  suit  to  recover  an 
island,  testimony  of  surveyor  who  compared  his 
plats  with  surveys  of  the  same  territory  prior 
to  a  shift  of  the  channel,  which  it  was  claimed 
changed  the  ownership,  that  the  island  then 
formed  was  not  included  within  the  grant  to 
the  plaintiffs,  was  competent. — Jones  v.  Hunter, 

189  s.  w.  im. 

Testimony  of  persons  claiming  land  formed  by 
a  shift  of  the  river  channel,  who  had  helped 
make  the  survey  and  had  lived  on  the  land  for 
several  years,  and  who  were  familiar  with  the 
boundary  lines  of  the  adverse  party's  grantor, 
and  had  lived  in  the  community  for  many  years, 
to  the  effect  that  the  land  involved  was  not 
within  the  plaintiffs'  boundary,  was  competent, 
and  not  objectionable  as  presenting  conclusions 
of  law. — Id. 

«s»472(4)  (Tex.Civ.App.)  In  action  for  de- 
struction of  property  by  fire  communicated  from 
boarding  cars  on  defendant's  siding,  testimony 
as  to  whether  everything  was  done  to  save  the 
property  was  properly  excluded,  as  invading 
province  of  jury.— San  Antonio  &  A.  P.  Ry.  Ca 
V.  Moerbe,  189  S.  W.  128. 

«=>484  (Tex.Giv.App.)  In  garnishment  pro- 
ceedings on  account  of  goods  sold  by  judgment 
debtor  to  garnishee  in  violation  of  Bulk  Sales 
l.aw,  testimony  of  experienced  witnesses  as  to 
amount  of  goods  left  after  auction  sale,  hM 
admissible.— Gerlach  Mercantile  Co.  v.  Hnghes- 
Bozarth-Anderson  Co.,  189  S.  W.  784. 

4=»489  (Tex.Civ.App.)  In  garnishment  pro- 
ceedings on  account  of  goods  sold  by  judgment 
debtor  to  garnishee  in  violation  of  Bulk  Sales 
l<aw,  testimony  of  experienced  witnesses  as  to 
value  thereof,  held  admissible. — Gerlach  Mer- 
cantile Co.  V.  Hughes-Bozarth-Anderson  Co., 
189  S.  W.  784. 

(D)  Bscamlnatlon   ot  Bzperta. 

4=9555  (Tex.Civ.App.)  On  issue  of  attorney's 
fees  allowed  by  Vernon's  Sayles"  Ann.  Civ.  St. 
1914,  art.  4746,  upon  failure  of  insurance  com- 
pany to  pay  loss  after  demand,  in  absence  of 
proof  of  services  performed  by  attorneys,  ketd 
improper,  in  interrogating  expert  witnesses,  to 
recite  what  was  done  by  counsel  in  preparation 
of  case. — American  Nat.  Ins.  Co.  v.  HoUings- 
worth,  189  a  W.  792. 


XTV.   WEIGHT  AXD  BUl'l'lClEHOT. 

«=»587  (Ky.)  Where  it  ia  incumbent  upon  a 
ntigant  In  order  to  saeoeed  to  establish  a  series 
of  acts  to  show  a  legal  connection,  such  con- 
nection is  not  stronger  than  the  weakest  point 
in  it.— Bngle  v.  Bond-Foley  Lumber  Co.,  189  S. 
W.  1146. 

«=9592  (Tex.  Civ.  App.)  Bvidence  offered  by 
plaintiff  in  trespass  to  liy  title  to  prove  common 
source  of  title  cannot  be  considered  aa  evidence 
of  title  in  the  defendant,  unless  offered  by  bim. 
— Hamer  t.  Sanford,  l£fi  S.  W.  848. 

EXAMINATION. 

See  Criminal  Law,  ^s>inoy^;  Evidence,  4=3 
5S5 ;  Jury,  «=s>181,  133;  Wtnesaes,  «=>225- 
277. 

EXCEPTIONS. 

See  Appeal  and  Error,  «=»273-276,  601:  Crimi- 
nal Law,  «=s>1066 ;    Pleading,  «=>22& 


EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  4s>158;  Criminal  Law, 
«=9lOe0^1096. 

EXCESSIVE  DAMAGES. 

See  Damages,  4=9l32. 

EXCHANGE  «0F  PROPERTY. 

«=>8(S)  (Tex.C»T.App.)  Allegations  of  petition 
to  recover  for  breach  of  contract  for  exchange 
of  realty,  aided  by  answer,  lisU  defective  for 
failure  to  allege  market  values  of  theproperties. 
—Montgomery  v.  McCaskill,  189  S.  W.  797. 
«=>8(5)  (Iex.CaT.App.)  For  a  breach  of  con- 
tract to  exchange  -realty,  the  measure  of  dam- 
ages is  the  difference  in  market  value  between 
the  two  properties. — Montgomery  v.  McCaskill, 
189  S.  W.  797. 

In  a  petition  for  breach  of  contract  to  ex- 
change Malty,  allegations  as  to  commissionB  and 
inability  to  close  another  trade  set  up  no  cause 
of  action,  since  such  matters  are  no  part  of  the 
measure  of  damages.— Id. 

EXECUTION. 

See  Attachment;  Carriers,  4=992;  Exemp- 
tions; Oamishment:  Homestead;  Judgment, 
4=3910;  Judicial  Sales. 

V.  STAT,  QVASHINO,  VAOATINQ.  AITD 
BZXIEF  AOAIXST  EXEOITTIOX. 

4=9 1 58(2)  (Mo.App.)  Rev.  St  1909,  i  2245,  re- 
quiring bond  for  stay  of  execution  on  motion 
to  quash,  applies  only  to  a  motion  filed  before  a 
judge  in  vacation,  and  not  to  such  a  motion  in 
open  court— R.  w.  Wallace  &  Sons  Mfg.  Ca  T. 
Hagood  Mfg.  Co.,  189  S.  W.  82. 

4=>I63  (Mo.App.)  A  summary  proceeding  un- 
der Rev.  St  1909,  {  224€L  for  the  enforcement 
of  an  execution,  is  purely  legal. — R.  W.  Wallace 
&  Sons  Mfg.  C!o.  v.  Hagood  Mfg.  Co.,  189  S.  W. 
82. 

VX.   OIJOMS  BT  THIBD  PEBSONS. 

4=9210  (Mo.App.)  Buyer  of  automobile,  who 
paid  only  $190,  held  entitled  to  recover,  in  con- 
stable's action  brought  at  his  relation  to  recover 
penalty  in  indemnity  bond  executed  by  judgment 
creditors  of  seller  levying  on  car,  value  of  au- 
tomobile at  time  of  levy,  with  interest,  not  to 
exceed  amount  of  bond.— Mead  v.  Blurton,  189 
S.  W.  637. 
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VkX.  SAIS. 
OD)  OonTcyance  to  Pnrcluw«r. 

II  (Ky.)  A  deed,  executed  by  the  master 
commimioner  of  a  dlrcuit  court  at  execution 
sale,  is  oot  void  on  collateral  attack  because 
not  showing  that  the  sale  was  made  at  the 
proper  place,  under  Civ.  Code  Prac.  }  686,  a* 
to  time,  place,  and  terms  of  such  sale. — Smith 
V.  Commonwealth  Land  &  Lumber  Co.,  180  S. 
W.  012. 

«=s>320  (Ky.)  Ky.  St.  {  3760,  does  not  require 
a  direct  attack  for  fraud  of  party  benefited 
thereby  or  for  mistake  on  part  of  the  sheriff 
in  order  to  question  recital  in  a  deed  purely 
extraneous,  and  having  no  connection  with  his 
official  duties. — Engle  v.  Bond-Foley  Lumber 
Co.,  189  S.  W.  1146, 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution ;    Judgment,  9=3 
•632;   Taxation,  «=»868,  876;   Trusts;   Wills. 

n.  APPOINTMENT.    QUAUFICATION. 
AND   TENURE. 

«=»17(1)  (Ky.)  Under  Ky.  St.  {{  3896,  3897, 
the  appointment  of  a  stranger  as  administrator 
of  a  decedent's  estate  before  second  county  court 
after  his  death  is  not  void,  but  only,  erroneous, 
and,  if  no  relative  residing  in  the  state  who  is 
competent  and  qualified  applies  until  after  sec- 
ond county  court,  the  appointment  is  valid,  and 
the  stranger  may  lawfuUy  perform  the  duties  of 
the  office.— Moran  v.  Moran's  Adm'r,  189  S.  W. 
248  * 

Under  Ky.  St.  M  3806,  3807,  it  Is  not  the  duty 
of  the  court  to  defer  in  the  appointment  of  an 
administrator  to  wishes  of  a  majority  of  heirs 
of  decedent.-r-Id. 

<8=>I7(2)  (Ky.)  Under  Ky.  St.  §{  3806,  3897, 
county  court  is  not  authorized  to  appoint  anjr 
person,  other  than  a  relation  of  deceased,  enti- 
tled to  a  distributable  share  of  estate,  until  sec- 
ond county  court  after  death  of  intestate,  if 
there  is  a  relative  of  deceased,  who  is  a  distribu- 
tee, who  resides  in  state,  and  is  competent  and 
qualified  to  act. — Moran  v.  Moran's  Adm'r,  189 
S.  W.  248. 

Under  Ky.  St.  H  3896,  S897,  after  the  ap- 
pointment of  a  stranger  or  creditor  as  adminis- 
trator, if  a  relative  of  the  intestate,  who  ia  a 
distributee  and  is  competent  and  qualified,  ap- 
plies before  or  at  second  county  court  after 
death  of  intestate,  it  is  duty  of  court  to  set 
aside  prior  appointment  and  permit  the  relative 
to  qualify. — Id. 

Under  Ky.  St.  gg  3896,  3897,  where  the  ap- 
plicant for  appointment  as  administrator  was 
the  only  relative  and  distributee,  as  such,  hav- 
ing applied  for  letters  of  administration  upon 
estate  of  intestate  within  the  statutory  time,  it 
was  duty  of  court  to  appoint  him  if  he  was  com- 
petent and  qualified.— Id. 

$=»I7(7)  (Ky.)  Where  other  heirs  of  intestate 
nominated  a  stranger  for  appointment  as  admin- 
istrator, they  thereby  decbned  to  apply  for  ap- 
pointment themselves,  and  hence  are  without 
power  to  nominate  a  stranger  to  exclusion  of  an 
applicant  for  appointment,  who,  under  the  stat- 
ute, was  entitled  to  appointment. — Moran  t. 
Moran's  Adm'r,  189  S.  W.  248. 
€=318  (Ky.)  Applicant  for  appointment  as  ad- 
ministrator, who  was  a  citizen  of  the  state  and 
county,  above  21  years  of  age,  and  under  no 
legal  disability  or  suffering  from  any  of  the  dis- 
qualifications mentioned  in  Ky.  St.  §  3846,  held 
competent  and  qualified  for  appointment. — 
Moran  v.  Moran's  Adm'r,  189  S.  W.  248. 

m.   ASSETS,  APPRAI8AI..  AND  IN- 
VENTOBY. 

€=»56  (Tei.Civ.App.)  Where  property  is  con- 
veyed by  a  decedent  during  his  lifetime,  whether 
bona  fide  or  in  fraud  of  creditors,  such  property 
forms  no  part  of  estate,  and  administrator  is 


wlthont  anthoritr  to  sue  for  its  recovery.— Pow- 
ell y.  Stephenson,  189  <S.  W.  570. 

T.  AXtOWANOES  TO  SUBViVINQ 

WIPE.  HUSBAND,  OR 

OHZUDREN. 

«=>I78  (Tex.CiyAj>p.)  O^e  reasonableness  of 
allowances  to  the  widow  from  the  estate  of  the 
deceased  husband  is  not  affected  by  the  ques- 
tion whether  the  estate  will  ever  be  sofficient  to 
pay  them.— Jones  v.  Bartlett,  189  S.  W.  1107. 
<S=s»l04(6)  (Tex.Civ.App.)  Where  the  Husband 
had  secured  a  decree  of  divorce  in  another 
state,  and  on  his  death  had  made  his  mother 
independent  executrix  of  the  estate,  and  the 
former  wife  sued  for  her  allowance,  claiming 
the  decree  void,  and  it  was  adjudged  to  be  void, 
she  should  not  be  allowed  interest  as  a.  personal 
judgment  against  the  executrix.— Jones  t.  Bart 
lett,  180  S.  W.  1107. 

VI.  AU.OWANOE  AND  PA'nCEHT  OF 

OX.AIMS. 

(A)  Uablllttea  of  BSstAte. 

e=322l(S)  (Tex.Civ.App.)  In  an  action  asainst 
estate  of  a  decedent  for  personal  services,  evi- 
dence held  insufficient  to  support  a  findins  dis- 
allowing part  of  plaintiffs'  '•'■'"■i — Morriaan  v. 
Brooks,  189  S.  W.  1094. 

(B)  Presentatlvn  anA  Allovntnec. 

■S=»227(3)  (Ky.)  Under  Ky.  St  ||  3870-3872. 
3874,  providing  for  demand  for  payment  of  and 
verification  of  claims  against  estate  oif  a  de- 
cedent, although  demand  for  the  payment  <^ 
claims  asserted  by  way  of  counterclaim,  set- 
off, and  cross-petition  was  not  necessary,  veri- 
fication and  proof  was  required  before  execniur 
could  pay  them  or  court  could  render  judgment 
therefor.— Harding  v.  BuUard,  189  S.  W.  242. 
«=»227(4)  (Ky.)  Under  Ky.  St  §g  3872,  3874. 
requiring  verification  of  claims  against  estate 
of  a  decedent,  failure  of  executor. to  object  to 
want  of  verification  of  claims  asserted  against 
estate  by  defendant's  answer,  or  failure  to  con- 
trovert them,  held  not  to  relieve  defendant  of 
the  necessity  of  verifying  and  proving  them. — 
Harding  v.  Bollard,  180  S.  W.  242. 

(O)   Disputed  Olalnas. 

€=»253  (Ky.)  In  suit  to  settle  decedentfs  estate, 
wherein  a  party  filed  claim  on  a  note,  jadi^nent 
of  circuit  court  approving  report  of  commis- 
sioner and  adjudging  claim  invalid  and  nnen- 
forceable  against  decedent's  estate,  waa  fintd 
determination  of  case. — Culver  v.  I^tx,  180  S. 
W.  240. 

In  suit  to  settle  decedent's  estate,  whereia 
claim  was  filed  on  a  note,  judgment  of  circuit 
court  approving  commissioner's  report  and  find- 
ings and  adjudging  the  claim  invalid  and  unen- 
forceable was  one  which  court  had  no  power  to 
vacate  or  set  aside  at  a  subsequent  term,  ex- 
cept as  provided  by  law. — Id.  * 

Claimant,  in  suit  to  settle  decedent's  estate, 
after  judgment  of  circuit  court  that  his  claim 
was  invalid,  could  have  sought  vacation  of  the 
judgment  as  prescribed  by  Civ.  Code  Prac.  $g 
344,  610,  620,  for  causes  mentioned  in  sections 
340,  518.— Id. 

<S=>256(2)  (Ky.)  Claimant  in  salt  to  settle  de- 
cedent's estate  after  judgment  of  circuit  court 
that  his  claim  was  invalid,  could  have  appealed 
to  Court  of  Appeals.— Culver  v.  Luts,  188  S. 
W.  240. 

(D)   Priorities  and  Farment. 

«=»264(1)  (Ky.)  Secured  creditors,  of  testator 
have  preference  over  general  creditors  only  as 
to  proceeds  of  the  particular  property  on  which 
eacn  is  secured,  each  being  secured  by  a  sep- 
arate mortgage  and  on  different  properties. — 
Miller's  Ex'rs  v.  MiUer's  Heirs  &  Creditors,  189 
S.  W.  417. 


Digitized  by  ^OOQIC 


1253 


INDEX-DIGEST 


Tmfitorm 


^9265  (Kt.)  Necessary  eznendittires  bj  execu-' 
tors  from  their  own  means  In  carrying  on  testa- 
tor's business,  as  directed  by  will,  held  entitled, 
like  cost  of  administration,  to  preference. — Mill- 
er's Ez'rs  T.  Miller's  Heirs  &  Creditors,  189  S. 
W.  417. 

Claim  of  executors  because  of  using  their  own 
money  to  pay  Indebtedness  created  by  testator 
stand  on  the  same  footing  as  the  debts  paid.— Id. 
€=>277  (Ky.)  Provision  of  will,  postponing  time 
of  settlement  and  distribution,  affects  beneficia- 
ries only,  and  cannot  prevent  creditors  sooner 
coercing  payment. — Miller's  Ez'rs  v.  Miller's 
Heirs  *  Creditors,  189  S.  W.  417. 

Vm.  SAUSS  AND  OOWETANCES  TJir. 

D£B  ORDEB  OF  COURT. 

(A)  'Wkem  Avtitorlaedl. 

«=3329r2)  (Ark.)  Where  lands  constituted  home- 
stead of  minor  children,  sale  thereof  by  an  ad- 
ministrator de  bonis  nou  to  pay  the  debts  of  es- 
tate was  void.— Neeley  v.  Martin,  180  S.  W. 
182. 

$=>330  (Ky.)  In  suit  agoinst  heirs  to  settle 
estate  and  distribute  surplus,  where  amount  nec- 
es.sary  to  pay  debts,  costs  of  administration, 
compensate  wives  of  defendants  for  dower  rights 
■would  be  realized  by  sale  of  one  lot,  court  had 
no  jurisdiction  to  order  sale  of  another  lot — 
Barry  v.  Fain's  Adm'r,  189  S.  W.  220. 

(C)  Sale. 

4=9375  (Ark.)  Where  the  probate  conrt  made 
an  order  for  an  administrator  to  sell  lands  of 
the  estate,  but  no  order  of  confirmation  appear- 
ed, although  the  administrator's  deed  recited 
that  he  had  sold  the  lands  pursuant  to  order 
of  court,  etc.,  the  sale  was  void.— Jones  v. 
Temple,  189  S.  W.  847. 

An  administrator's  sale  is  not  completed  un- 
til confirmed  by  the  court— Id. 

X.  ACTIONS. 

<8=434(5)  (Ky.)  Under  Ky.  St.  {}  3870-3872, 
3874,  providing  for  demand  for  payment  of  and 
verification  of  claims  against  the  estate  of  a 
decedent,  although  demand  for  the  payment  of 
claims  asserted  by  way  of  counterclums,  set- 
off, and  cross-petition  was  not  necessary,  veri- 
fication and  proof  was  required  before  executor 
could  pay  them  or  court  could  render  judgment 
therefor.— Harding  v.  Bnllard,  189  S.  W.  242. 

XI.  ACOOUNTINO  AND  SI!TTI.X!MENTi 
(B)  Proeeedlnara  for  Aeoomatinv. 

«s>473, 474(2)  (Ky.)  In  suit  against  heirs  of  a 
decedent  to  settle  his  estate  and  distribute  sur- 
plus, etc.,  the  wives  of  parties  defendant  should 
be  made  parties,  as  required  by  Civ.  Code  Prac. 
{  495 ;  hut  failure  to  do  so  was  not  fatal,  where, 
after  judgment,  they  came  into  case  and  rati- 
fied what  had  been  done, — Barry  v.  Fain's 
Adm'r,  189  S.  W.  220. 

(B)    Statins,    gettlliiB.    Opeiilngr>    and    Re- 
view. 

4=9513(3)  (Mo.App.)  Errors  affecting  the  valid- 
ity of  a  final  settlement  cannot  be  set  up  in  an 
attack  made  upon  it  in  a  collateral  proceeding 
after  discharge  of  the  administrator. — State  ex 
rel.  NoU  v.  Noll,  189  «.  W.  582. 
<8=>5I3(8)  (Mo.App.)  Until  the  probate  court 
lias  ordered  the  administrator  of  an  estate  dis- 
charged, the  estate  is  not  closed,  and  a  final  set- 
tlement therein  is  not  a  binding  judgment,  al- 
though approved  by  the  court — State  ex  rd. 
NoU  V.  NoU,  189  S.  W.  682. 

Xm.  X.IABIX.ITIZ!S  ON  ADKINI8TBA>. 
TION  BONDS. 

4=9530  (Mo.App.)  Bondsmen  on  an  adminis- 
trator's bond  are  not  responsible  for  the  acts  of 
their  principal  in  the  bond  after  he  has  been 


discharged  by  order  «t  court— State  ea  reL  Noll 
V.  Noll,  189  S.  W.  582. 

EXEMPLARY  DAMAGES. 

See  Fraud,  4s»61. 

EXEMPTIONS. 

See  Homestead ;  Municipal  Corporations,  4=9 
967;  ProcesB,  4=»118;  Taxation,  «=s>204, 
875. 

I.  NATURE  AND  EXTENT. 
(C)    Property  and  Rlgrlita   Kxempt. 

4=>45  (Tex.Civ.App.)  A  thrashing  outfit  held 
not  exempt  property  as  "tools  of  trade."  or  "ap- 
paratus of  trade."— Comer  v.  Powell,  189  S.  W. 

EXPENSES. 

See  Damages,  4=>216. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  4=>476;    Evidence,  4=>665. 

EXPLOSIVES. 

See  Master  and  Servant,  4=>107. 

4=>8  (Ky.)  He  who  keeps  explosives  on  hi* 
premises  fa  liable  if  he  negligently  leaves  them 
where  injury  results  to  one  not  a  trespasser. — 
Stephens  v.  Stephens.  189  S.  W.  1143. 

One  who  keeps  on  his  premises  explosives 
which  are  found  by  children,  either  trespassers 
or  invitees,  is  liable  for  injuries  resulting  from 
an  explosion   thereof. — Id. 

One  who  keei^s  explosives  on  his  premises 
accessible  to  children  is  not  negligent  unless 
he  knows  that  children  habitually  trespassed  on 
the  premises  or  tliat  they  were  so  attractive  as 
naturally  to  invite  chUdren. — Id. 

EXPRESS  COMPANIES. 

See  Commerce,  4=989. 

EXPRESS  TRUSTS. 

See  Tmsts,   4s>61. 

FACTORS. 

See  Brokers;   Pleading,  4=3l69. 

4=9 1 3  (Ky.)  A  factor,  whose  failure  or  refusal 
to  obey  his  principal's  instructions  results  in 
loss  to  the  principal,  is  liable  to  the  principal 
for  the  restUting  damages. — Louisville  Tobacco 
Warehouse  Co.  v.  Lee,  189  S.  W.  16. 
4=939  (Ky.)  A  principal,  who  with  fuU  knowl- 
edge of  (orcumstanc^s  connected  with  lug  (ac- 
tor's departure  from  his  instructions,  ratifies  or 
approves  the  factor's  acts,  cannot  recover  dam- 
ages resulting  therefrom. — Louisville  Tobacco 
Warehouse  Co.  v.  Lee,  189  S.  W.  16. 

Principal,  with  knowledge  of  his  factor's  vio- 
lation of  his  orders  and  tne  extent  of  his  loss, 
who  desires  to  hold  factor  responsible,  must 
within  reasonable  time  thereafter  complain  to 
factor  and  disaffirm  his  acts,  so  as  to  reason- 
ably apprise  him  that  pr|ndpal  will  look  to  him 
for  iniiemnity. — Id. 

Principal,  with  knowledge  of  nnanthoriced 
acts  of  hia  factor  and  extent  of  his  loss  thereby, 
who  fails  to  disaffirm  factor's  acts  within  rea- 
sonable time,  or  to  notify  factor  that  he  intends 
to  hold  biai'  responsible  for  loss,  will  be  deemed 
to  have  waived  his  right  to  damages. — Id. 
^=>4i  (Ky.)  In  tobacco  warehouse  company's 
action  for  balance  due  it  from  defendant,  with 
oounterdalm  for  damages  for  failure  or  refusal 
to  sell  tobacco  at  such  times  as  he  ordered  it 
sold,  verdict  for  defendant  on  his  counterclaim 
held  flagrantly  agajnst  the  evidence. — Louisville 
Tobacco  Warehouse  Co.  v.  I^e,  189  S.  W.  16. 
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FALSE  IMPRISONMENT. 

See   Appeal   and   Error,   «=>1064;    Malldoas 
Prosecution. 

I.   OIVH.  X.IABn.ITT. 

(A)  Acta  ConatltntliiK  False  Imprlaonmeat 
and  Uabllity  Tlierefor. 

$=>5  (Mo.)  Unlawful  detention  necessary  for 
false  imprisonment  may  be  without  application 
of  force,  by  submission  to  display  of  authority 
or  force.— Furlong  v.  German-American  Press 
Aas'n,  189  S.  W.  386. 

<S=>I3  (Ky.)  While  ordinarily  a  confession  will 
furnish  probable  cause  for  an  arrest,  there  may 
be  cases  where  the  arrest  is  made  under  such 
circumstances  as  to  discredit  the  good  faith  of 
the  officer  making  the  arrest. — Illinois  Cent.  R. 
Co.  V.  Dennington,  189  S.  W.  217. 
«=»I5(2)  (Tex.  Civ.  App.)  Where  merchant's 
derk  pointed  out  plaintiff  as  one  who  stole  a 
locket  from  the  store  to  policeman  who  directed 
him  to  catch  plaintiff,  and  plaintiff  was  caught 
and  arrested  without  warrant,  regardless  of 
whether  the  arrest  was  lawful,  the  merchant 
was  not  liable. — Meyer  t.  Monnig  Dry  Goods 
Co.,  189  S.  W.  80. 

(B)  Aetlona. 

«s»34  (Ky.)  Where  plaintiff's  arrest,  even  if 
wrongful,  was  not  made  with  unnecessary  force, 
nor  was  be  subjected  to  bodily  suffering  or  phys- 
ical pain,  he  could  not  recover  for  physical  suf- 
fering.—Illinois  Cent.  R.  Co.  v.  Dennington,  189 
S.  W  217. 

^=>39  (Ky.)  Evidence  held  to  present  a  jnrr 
question  whether  an  officer  acted  in  good  faith 
in  arresting  plaintiff  on  a  felony  charge,  with- 
out a  warrant.— Illinois  Cent.  R.  Co.  t.  Den- 
nington, 189  S.  W.  217. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Removal  of  Causes. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,   4s927;    Master  and   Servant, 
<8=s>86,  87,  228;  Trial,  <S=>169. 

FEES. 

See  Attorney  and  Client,  «s»149;    Bills  and 
Notes,  «=9534;  Clerks  of  Courta,  «=s337. 

FEE  SIMPLE. 

See  Deeds,  <8=s>124 ;   Wills,  <8=»607. 

FEE  TAIL 

See  Wills,  <8=>fl07. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «s>191,  279. 

FERRIES. 

I.  ESTABUSHBIENT  AMD  BCAIMTE- 
NANOE. 

«::»22  (Ky.)  Owner  of  steamboat  navigating 
river  as  common  carrier  held  to  have  no  right 
without  consent  to  receive  and  discharge  pas- 
sengers or  freight  at  landing  owned  by  owners 
of  exclusive  ferry  franchise.— Shearer  v.  Prewitt, 
189  S.  W.  233. 

FILING. 

See  Bail,  <8=>70,  94;  Pleading,  «=9l99,  856. 


See  Appeal  and  Error,  «=>1009,  1071 ;    Crimi- 
nsl  Law,  ^»1159;   Master  and  Swvai 


297. 


FINAL  JUDGMENT. 

See  Appeal  and  Error,  ^979. 

FINAL  SETTLEMENT. 

Sea  Descent  and  Distribntion,  «=>6& 

FINDINGS. 

B.  I 

Swvant,  $3 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

See  Arson;   Railroads,  «=>457-484. 

FISH. 

See  Criminal  Law,  «=997 ;   States,  «=»12. 

^:»8  (Ky.)  By  reason  of  a  state's  control  over 
fish  and  game  within  its  limits,  the  Legislatnic 
can  enact  such  general  or  special  laws  as  may 
be  reasonably  necessary  to  protect  and  regulate 
the  public's  right  in  its  fish  and  game,  even  to 
that  extent  of  restricting  use  of  or  right  of 

roperty  in  game  taken  or  killed. — Nioonlin  v. 

'Brien,  189  S.  W.  724. 


8' 


See  Sales,  4ts»77. 


F.  0.  B. 
FOOD. 


See  Carriers,  ^»211;   Monidpal  Cortxtmtions, 
«=363,  592. 

«=>!  (Ky.)  Under  charter  of  cities  of  tliitd 
class,  Ky.  St  §  S290,  subsecs.  IS,  21,  ordinance 
providing  for  inspection  prescribing  standard  of 
milk  sold,  regulating  care  and  feeding  of  milcfa 
cows,  and  manner  of  handling,  conveying  and 
delivering  milk,  held  within  police  power  of 
ci^.— City  of  Owensboro  v.  Evans,  188  S.  W. 

I^Uminar^  oath  required  by  ordinance  to 
obtain  permit  to  sell  milk  that  applicant  had 
had  his  herd  subjected  to  tuberculin  test,  and 
would  conduct  dairy  according  to  laws  and 
ordinances,  and  permit  city  officer  to  inspect 
dairy,  held  not  so  unreasonable  and  oppressive 
as  to  render  ordinance  invalid. — Id. 
I  Provisions  of  ordinance  regulating  sale  of 
milk,  as  to  manner  of  milking,  use  of  the  uten- 
sils, etc,  and  requiring  dairymen  to  refrain 
from  handling  milk  after  reasonable  snapicion 
of  any  contagious  or  infectious  disease,  keM 
not  a  flagrant  attempt  to  interfere  with  indi- 
vidual rights  in  conduct  of  lawful  buaineas,  or 
unreasonable  or  oppressive. — Id. 

Provision  of  ordinance  regulating  sale  of  milk 
that  wagons  used  in  delivery,  etc,  should  be 
kept  neatly  painted,  was  not  so  arbitrary  as  to 
make  ordinance  an  improper  exercise  of  police 
power.— Id. 

«s»l9  (Ky.)  Under  Cr.  Code  Prac.  |  27,  war- 
rant of  arrest  issued  by  police  justice  to  police 
officer  of  county  to  summon  person  named  to 
answer  charge  of  selling  milk  in  city  without 
permit  from  food  inspector,  and  of  failing  to 
nave  his  cows  examined  by  a  veterinarian, 
based  upon  an  ordinance  not  mentioned  therein, 
held  sufficient. — City  of  Owensboro  t.  Evani, 
189  S.  W.  1153. 

FORCE 

See  False  Imprisonment,  ^»5. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Appeal  and  Error,  «s>1050. 

X.  OlVn.  UABUJTT. 

«s>2i(l)  (Ky.)  Writ,  on  complaint  in  a  forcible 
entry,  following  Civ.  Code  Piac.  I  454,  author- 
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Fraud 


izing  such  writ  and  giving  a  forin,  reciting 
that  complainant  had  made  complaint  to  the 
judge  who  signed  the  writ,  was  sufficient,  though 
no  affidavit  or  other  statement  was  made  by 
complainant  as  foundation  of  writ— Tolbert  v. 
Young,  189  S.  W.  209. 

^^=321(2)  (Ky.)  In  forcible  entrjr,  where,  after 
defendant  had  filed  traverse  of  finding  of  jury 
in  quarterly  court,  aa  required  by  Civ.  Code 
Prac.  §  463,  plaintiff  traversee  did  not  join 
issue  on  the  traverse,  as  required  by  section  465, 
but  appeared,  defendant's  motion  for  a  per- 
emptory Instruction  was  properly  overruled,  as 
section  465  was  satisfied  by  traversee's  appear- 
ance—Tolbert  V.  Young,  189  S.  W.  209. 
«=>29(3)  (Ky.)  In  forcible  entry  proceedings  by 
lessee  from  life  tenant  against  remaindermen, 
plaintiff's  answer  and  the  judgment  in  division 
suit  against  him,  showing  that  parties  were 
joint  owners,  held  competent  evidence. — Av«y  v. 
Hogancamp,  189  S.  W.  917. 
^=>36  (Ky.)  In  action  for  forcible  ehtrjr,  ver- 
dict merely  finding  defendant  "guilty,"  instead 
of  finding  him  "guilty  of  the  forcible  entry 
chareed  in  the  warrant."  was  not  void.— Tolbert 
v.  Young,  189  S.  W.  209. 

FORECLOSURE 

See  Mortgages,  ®=>360-664. 

FOREIGN  CORPORATIONS. 

Se«  Corporations,  «s»642-672. 

FOREIGN  DIVORCE. 

See  Divorce,  iS=»327. 

FOREIGN  INSURANCE  COMPANIES. 

See  Insurance,  9s»16. 

FOREIGN  WILLS. 

See  Wills,  «=>434. 

FORFEITURES. 

See  Insurance,  €s>302-367 ;   Mines  and  Miner- 
als, «=>6S;    Taxation,  (8=»S55. 

FORGERY. 

See  Criminal  Law,  «=»100,  402,  639. 

®=>I2(4)  (Ark.)  The  uttering  of  a  forged  deed 
which  pnve  the  grantee  color  of  title  to  land 
on  which  he  cut  timber,  thereby  possibly  af- 
fectine  damages  in  trespass  under  Kirby's  Dig. 
§  7976,  and  making  i>osse8sion  of  part  posses- 
sion of  all.  might  have  defrauded  trie  owner  of 
the  land.— Temple  v.  State,  189  S.  W.  855. 
€=3(9  (Tex.Cr.App.)  Where  defendant  bargain- 
ed for  watch,  and  tendered  forged  check,  and 
only  left,  taking  watch,  when  storekeeper  took 
check  and  went  to  phone  to  ask  if  it  was  genu- 
ine, there  was  attempt  to  pass  check,  and  it  was 
not  necessary  to  allege  check  had  been  indorsed 
by  purported  payee,  or  that  defendant  represent- 
ed payee's  name  was  bis.— Smiley  t.  State,  189 
S.  W.  482. 

4=329(2)  (Ark.)  An  indictment  for  uttering  a 
forged  deal  to  real  estate  need  not  show  how 
the  party  is  to  be  defrauded ;  it  b^ng  sufficient 
if  it  appears  from  the  indictment  that  there 
is  a  possibility  of  his  being  defrauded.— Temple 
v.  .State,  189  S.  W.  855. 
9=>32  (Ark.)  An  indictment,  charging  that  de- 
fendant uttered  a  forged  deed  by  delivering  it  to 
the  helper  of  the  recorder  of  deeds  to  be  record- 
ed, is  sufficient,  though  there  Is  no  such  officer 
known  to  the  law.— Temple  v.  State,  189  S.  W. 
855. 

€=>34(2)  (Ark.)  Where  the  indictment  charged 
the  utterance  of  a  forged  deed  to  defraud  a  lum- 
ber company,   proof  that  the  company  owned 


only  a  part  of  the  land  described  in  the  de<d 
was  not  a  variance.— Temple  v.  State,  188  S. 
W.  855. 

€=347  (Tez.Cr.App.)  Under  the  statute,  where 
the  execution  of  an  instrument  accused  was 
alleged  to  have  passed  was  denied  bv  him  under 
oath,  proof  only  of  comparison  oi  his  signa- 
ture was  not  sufficient  to  carry  his  responsi- 
bility therefor  to  the  jury.— Martin  t.  State, 
189  S.  W.  262. 

FORMER  ADJUDICATION. 

See  Judgment,  €=9597-736. 

FORMER  JEOPARDY. 

See  Olinlnal  Law,  «=>180. 


See  InceBt 


FORNICATION. 
FRAUD. 


See  Bankmptcy,  €=»42e;  Bills  and  Notes,  «=» 
lis,  505,  520;  Brokers,  €=>S6:  Contracts, 
€s>94 ;  Corporatlone,  «S980,  422;  Deeds,  €=> 
70,  196,  211;  Elections,  €s>232;  Evidence, 
€=>434;  Frauds,  Statute  of;  Fraudulent 
Conveyances;  Insurance,  €s»282,  723,  751; 
Pleading,  €=38;  Principal  and  Agent,  €=3 
156;  Public  Lands,  €=3126:  Sheriffs  and  Con- 
stables, €=398;    Specific  Performance. 

I.  SEOEPTIOK  OOKSTI'r  U Tlil O 

rBAXTP.  AMP  UABIUirY 

THEKEFOR. 

€=3 1 2  (Te1.Civ.A5p.)  Where  representation  of 
oil  company  that  it  had  obtained  orders  for  oil 
which  it  BOld_  to  a  hardware  company  was  true, 
and  its  promise  to  send  suclf  orders  to  hardware 
company  to  aid  it  in  selling  oil  was  made  in 

good  faith,  its  subsequent  failure  to  send  orders 
id  not  amount  to  legal  fraud^nd  furnished  no 
basis  for  rescission.- Hoch  Hardware  Co.  v. 
Tropical  Oil  Co.,  189  S.  W.  313. 
€=322(1)  (Tez.CiT.App.)  Plaintiff,  who  traded 
her  bonds  with  defendant,  was  not  negligent 
in  relying  on  defendant's  statement  to  her  that 
her  attorney  bad  approved  the  trade,  plaintiff 
having  told  defendant  to  submit  his  bonds  to 
the  attorney,  and,  if  he  advised  the  trade,  to 
report  his  approval. — Mossop  v.  Zapp,  189  S. 
W:  979. 

^=>23  (Ark.)  A  party  exchanging  ]iiB  realty  for 
that  of  others  had  the  right  to  rely  on  their  rei»- 
resentations  as  to  quality  of  soiL — ^Eteni^Ison  t. 
Skidmore,  189  S.  W.  67. 

IX.  ACnOMS. 
(A)  IllKhts   of   Aotlon   and   Defensea. 

€=331  (Ark.)  One  induced  to  contract  for  pur- 
chase or  exchange  of  lands  by  misrepresenta- 
tions of  quantity  or  quality  may  rescind  and 
recover  whatever  he  has  paid,  or  may  elect 
to  retain  the  propert.v  received  and  sue  for  dam- 
ages.— Danielson  v.  Skidmore,  189  S.  W.  57. 
€=>37  (Ark.)  Circuit  and  not  chancery  court  is 
proper  forum  for  action  by  parties  who  exchang- 
ed their  land  for  that  of  others  for  damages  for 
misrepresentations  as  to  quality. — ^Danielson  v. 
Skidmore,  189  S.  W.  57. 

(B)  Partlea  and  PIeadinK< 

^=34l'(Tez.Civ.App.)  A  complaint  for  deceit 
most  allege  false  representations,  their  ma- 
teriality, tnat  defendant  was  ignorant  of  their 
falsity,  and  that  he  was  actually  deceived  there- 
by.— Dempster  Mill  Mfg.  Co.  v.  Humphries,  1^ 
S.  W.  1110. 

(C)  Bvldenee. 

€=358(1)  (Ark.)  In  action  by  parties  who  ex- 
changed their  land  for  that  of  others  for  dam- 
ages for  false  representations  as  to  quality  of 
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land  received,  evidence  held  sufficient  to  sustain 
chancellor's  finding  for  plaintiffs.— Danielson  v. 
Skidmore,  189  S.  W.  57. 

(D)  Damasea. 

^959(1)  (Ark.)  Though  parties  induced  to  ex- 
change lands  by  misrepresentations  had  right 
to  sue  for  damages  at  any  time  within  legal  pe- 
riod, their  measure  of  damages  was  fixed  when 
they  first  discovered  the  fraud.^Danielaon  v. 
Skidmore,  189  S.  W.  67. 

$=959(3)  (Ark.)  Measure  of  damages  of  one 
who  sold  or  exchanged  lands  through  misrepre- 
sentations is  difference  between  real  value  of 
property  received  in  its  true  condition  and  price 
at  which  he  purchased  it. — Danielson  v.  Skid- 
more, 180  S.  W.  57. 

€=360  (Tex.Civ.App.)  On  rescission  of  a  con- 
tract for  fraud  inducing  its  execution,  the  pur- 
chaser may  recover  any  money  paid,  and  any 
expense  necessarily  incurred  as  the  proximate 
result  of  the  fratra,  such  as  paichaM  of  tools 
and  plows  to  operate  with  a  power  plow  pur- 
chased on  the  rescinded  contract. — ^Hackney 
Mfg.  Co.  V.  Celnm,  189  S.  W.  988. 

On  rescission  of  a  contract  for  fraud  induc- 
ing its  execution,  the  purchaser  may  recover 
any  money  paid  for  an  attachment  to  the  plow 
purchased  under  the  contract,  which  was  a  part 
of  the  original  order. — Id. 
«=36i  (Tex.Civ.App.)  Plaintiff  held  entitled  to 
recover  exemplary  damages  against  defendant, 
who  fraudulently  induced  her  to  trade  her  bonds 
and  wrote  their  agreement  so  as  not  to  repre- 
sent their  real  understanding. — Mossop  v.  Zapp, 
189  S.  W.  979. 

FRAUDS;  STATUTE  OF. 

VI.  KEAL  PROPERTY  AKD  ESTATES 
AMD    INTERESTS   THEREIK. 

<S=375  (Ky.)  A  father's  verbal  promise  to  devise 
realty  to  his  children,  or  if  h«  sold  it  in  his 
lifetime,  or  did  not  make  a  will,  that  at  his 
death  they  should  receive  its  value  from  his 
estate,  was  within  the  statute  of  frauds.— Gem- 
hert  V.  Straeffer's  Bx'r,  189  S.  W.  1141. 

IX.  OPERATION   ANB   EFFECT    OF 
STATUTE. 

«=>rr9(2)  (Ky.)  If  vendor  of  standing  timber, 
with  fraudulent  purpose  to  Induce  purchaser  not 
to  remove  it  within  time  allowed  by  his  written 
contract,  entered  into  a  parol  contract  extending 
time,  he  could  not  take  advantage  of  his  own 
fraud.— Wright  v.  Cline,  189  S.  W.  425. 

FRAUDULENT  CONVEYANCES. 

See  Evidence,  <S=9244,  484,  489. 

I.  TRANSFERS  AND  TRANSACTIONS 

nrvALis. 

(O  Propertr  and  RIarlita  Transferred. 

$s>47  (Tex.CivJLpp.)  If  transferor  of  stock  of 
goods  had  creditors,  purported  sale  was  void  as 
to  them  if  Bulk  Sales  Law  was  not  complied 
with,  and  if  transferee  sold,  disposed  of  goods, 
or  converted  them  by  mingling  them  with  its 
own,  it  became  indebted  to  tnist  for  creditors 
for  value.— Gerlach  Mercantile  Co.  v.  Hugbes- 
Bozartb- Anderson  Co.,  189  S.  W.  784. 

(D)  Indebtedneaa,   iBaoIvenoy,  and   Intent 
o(  Grantor. 

«=54(2)  (Tex.Civ.App.)  An  indorser  of  prom- 
issory notes  is  n  "debtor"  within  Rev.  St.  1911, 
art.  3067,  ■declaring  that  every  gift,  etc.,  made 
by  a  debtor  not  upon  valuable  consideration 
shall  be  void  as  to  prior  creditors  unless  debtor 
was  possessed  of  property  sufficient  to  pay 
debts.— Ochoa  t.  Edwards,  189  S.  W.  1022. 


(I)  Retention   of  Poaaeaaion   or  Apparent 
Title  by  Grantor. 

€=»I50  (Mo.App.)  Delivery  and  change  of  pos- 
session of  automobile  sold  by  party  owing  gar- 
age keepers  for  repairs  Acid  sufficient  as  against 
garage  keepers  under  Rev.  St.  1909,  {  2887,  re- 
quiring delivery  and  continued  change  of  pos- 
session as  against  creditors  of  vendor. — ^Mead  v. 
Blurton,  189  S.  W.  637. 

n.   RIGHTS     AND     LIABimTEB     OF 
PARTIES  AMD  PURCHASERS. 

(A)  OrlKlnal  Partlea. 

<8=>I87  (Tex.CivApp.)  Where  a  conreyaaec 
was  In  fraud  of  creditors,  a  judgment  creditor 
had  right  to  subject  to  his  judgment  the  excess 
in  market  value  of  property  conveyed  by  his 
debtor  over  and  above  market  value  of  property 
received  by  him  in  exchange.— Citizens'  Xat 
Bank  of  Plainview  v.  Slaton,  189  S.  W.  742. 

ni.  REBfEDIES   OF  CREDITORS   AND 
PURCHASERS. 

(G)  B-rldenee. 

«=»276  (Tex.OlvApp.)  Under  Bulk  Sales  Law. 
in  garnishment  proceedings  on  account  of  goods 
sold  to  garnishee,  burden  of  proof  to  show  that 
sale  was  within  exception  of  act  validating  it 
when  notice  is  given  held  on  garnishee. — G«rlach 
Mercantile  Ck>.  v.  Hughea-Bozarth-Anderson  Co, 
189  S.  W.  784. 

<8=»29l(5)  (Tex.OiT_App.)  Whei«  value  of  prop- 
erty involved  In  action  to  set  aside  fraudulent 
conveyance  la  In  issue,  market  value  should  be 
subject  of  inquiiT,  providing  property  has  mar- 
ket value,  and,  if  not,  its  intrinsic  value  may 
be  established.— Citizens'  Nat.  Bank  of  Plain- 
view  V.  Slaton.  189  8.  W.  742. 
«=»292  (Tex.Oiv.App.)  In  suit  by  the  grantee 
of  land  to  restrain  sale  on  execution  against  the 
grantor,  defendants  held  entitled  to  prove  plain- 
tiff had  undervalued  residence  property  as  tend- 
ing to  prove  he  bad  overvalued  bam  given  in 
exchange  for  the  property  Involved.— Citixens' 
Nat  Bank  of  PUinview  v.  Slaton,  189  S.  W. 
742. 

«=3>293  (Tex.Clv.App.)  In  suit  by  grantee  of 
land  to  restrain  sale  on  execution  against  the 
grantor,  evidence  that  plaintiff  had  undervalued 
residence  property  held  relevant  on  issue  of 
good  faith  in  him  and  grantee  in  exchauKing 
properties.— Citizens'  Nat  Bank  of  Plainview  ». 
Slaton.  189  S.  W.  742. 

(D  Trial. 

®3i>308(8)  (Mo.AppO  In  action  by  constable  at 
relation  of  buyer  of  automobile  to  recover  pen- 
alty in  indemnifying  bond  executed  by  judgment 
creditors  of  seller  who  levied  on  the  car.  qu>>s- 
tlon  of  good  faith  of  transaction  between  judg- 
ment debtor  and  buyer  of  the  car  from  him,  held 
for  jury.— Mead  v.  Blurton,  189  S.  W.  637. 
«=»309(2)  (Tez.Civ.App.)  In  suit  by  the  gran- 
tee of  land  to  restrain  sale  on  execution  against 
the  grantor,  where  there  was  abundant  evidence 
on  issue  of  market  value  of  property,  court 
should  have  given  requested  instruction  Umitins 
jury's  finding  to  such  value.— Oitiaena'  Nat 
Bank  of  Plainview  v.  Slaton,  189  S.  W.  742. 
18=309(4)  (Tex.Civ.App.)  In  suit  by  the  gran- 
tee of  land  to  restrain  sale  on  execution  against 
the  grantor,  fraud  being  charged,  issues  of 
fraudulent  intent  and  of  notice  should  have  been 
separately  submitted.— Citiiens'  Nat.  Bank  of 
Plainview  v.  Slaton,  189  S.  W.  742. 
<S=)309(7)  (Tex.Civ.App.)  In  suit  by  the  gran- 
tee of  land  to  restrain  sale  on  execution  against 
the  grantor,  the  question  of  market  value  of 
debtor's  property  and  property  received  by  him 
from  plaintiff  in  exchange  should  have  been  sub- 
mitted separately.— Citizens'  Nat  Bank  of 
Plainview  T.  Slaton,  189  S.  W.  742. 
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FULL  FAITH  AND  CREDIT. 

See  Divorce,  «s>S27. 

FUNDAMENTAL  ERRORS. 

See  Appeal  and  Error,  ^s»719;  Judgment,  ^=» 
235 

FUTURE  ESTATES. 

See  Perpetnltlea. 

GAML 

See  Fish. 

®=>3i/2  (E7.)  By  reason  of  a  state's  control 
over  fish  and  game  within  its  limits,  the  Legls- 
latnre  can  enact  such  general  or  special  laws  as 
mar  be  reaaonably  necessary  to  protect  and 
regulate  the  public's  ri^ht  in  its  fish  and  game, 
even  to  extent  of  restricting  use  of  or  right  of 
iroperty  in  game  taken  or  killed.— Niooiilin  t. 
Brien,  188  S.  W.  724. 

GAMING. 

See  Criminal  Lew,  «=>680,  763,  764,  Sia 

I.   GAMBUHO  0ONTKA0X8  AKD 

TRANSACTIONS. 

(A)  Hatnre  and  Vallditr. 

®=»  1 1  (Tex.Civ.App.)  An  agreement  by  a 
thrasher,  after  looking  over  a  farmer's  wheat 
ricks,  that  he  would  give  the  farmer  4,860  bush- 
els of  wheat  therefor,  the  thrasher  to  retain 
an;  excess  thrashed  therefrom  and  to  make  good 
to  the  farmer  any  deficiency  necessary  to  make 
up  the  4,350  bushels,  was  unenforceable  as  a 
"wagering  contract"— Oomer  v.  Powell,  189  8. 
W.  88. 

,in.  ORIMINAI.  BESPONSIBUilTT. 
(A)  OSenaea. 
C=>7I  (Tex.Cr.App.)  Matching  monev  to  de- 
termine which  of  persons  so  matching  said 
money  shall  pay  for  thing  for  which  they  may 
match  is  a  bet  or  wager,  provided  said  thing 
or  things  for  which  matching  is  done  is  a  thing 
of  value.— BlUs  v.  State,  1^  S.  W.  1074. 

(B)  Proaeoatlon  and  PaalahBient. 

9=385(1)  (Tex.Cr.App.)  In  an  indictment  under 
Pen.  Code  1911,  art  557,  a  count  in  indictment 
charging  that  accused  "aid  unlawfully  bet  and 
wager  at  a  game  of  matching  money  and  coins 
for  such  money  and  coins  and  other  things  of 
value"  held  sufficient.— Wilson  t.  State,  189  S. 
W.  1071. 

In  an  indictnient  under  Pen.  Code  1911,  art 
567,  a  count  charging  that  accused  "did  then  and 
there  unlawfully  bet  and  wager  at  a  game  of 
matching  coins  for  other  things  of  value,  to  wit 
cold  drinks,"  held  sufficient.— Id. 
^^98(2)  (MoJLpp.)  £>vidence  in  prosecution  un- 
der Kev.  St  1900,  J  4764,  for  playing  at 
any  game  for  money  with  dice  and  other 
device  adapted  to  be  used,  \eld  sufficient  to 
sustain  a  conviction.— State  v.  Boyd,  189  S. 
W.  1194. 

Id  prosecution  under  Rev.  St  1909,  8  4764, 
for  playing  at  any  ^ame  for  money  with  dice, 
etc.,  state  only  required  to  prove  that  defend- 
ant was  playing  in  specified  game  and  that 
money  or  property  was  being  played  for.— Id. 
«=»98(2)  (Tex.Cr.App.)  In  a  prosecution  for 
betting  by  matching  coins  for  uungs  of  value, 
uncontradicted  evidence  offered  by  state  held  to 
sustain  a  verdict  of  guilty.— WuBon  v.  State, 
189  S.  W.  1071. 

«=»98(2)  (Tex.Cr.App.)  In  a  prosecution  for  un- 
lawfully betting  at  a  game  of  matching  coins 
for  things  of  value,  evidence  held  to  support 
a  verdict  of  guilty.— Ellis  v.  State,  180  8.  W. 
1074. 


GARNISHMENT. 

See  Appeal  and  Error,  «=3273,  446,  487,  034, 
1060;  Attachment;  Execution;  Pleading,  <&=> 
87. 

in.  PROOEEBIMOS   TO   PROOITItE. 

€=381(1)  (Tez.CivjLpp.)  Qarnishment  of  debt 
due  nonresident  by  i«iiaent  debtor  is  recognised 
by  statutes  and  decisions  as  bein^  suit  in  rem 
against  attached  debt,  effect  of  which  is  to  sub- 
ject it  to  payment  of  amount  due  plaintiff, 
thoui^h  general  rule  is  that  situs  of  debt  and  ob- 
ligation is  at  domicile  of  creditor. — Gerlacb  Mer- 
cantile Co.  V.  Hugbes-Bosarth-Anderson  Co., 
189  S.  W.  784. 

9=>85  (Tex.Civ.A.pp.)  In  garnishment  against 
buyer  from  tenant  of  crop  raised  on  rented 
premises,  landlord  and  party  who  tlireshed  crop 
were  projper  parties  to  make  possible  an  equi- 
table adjustment,  and  court  could  and  should 
have  granted  relief  necessary.— Fanners'  Eleva- 
tor Co.  V.  Advance  Thresher  Co.,  189  8.  W. 
1018. 

VX.  PBOOEEDINOS   TO   SITFVOBT  OR 
EMTOROE. 

ds>l24  (Tez.Civ.App.)  Where  court  rendering 
original  judgment  had  jurisdiction  of  defendant's 
person  and  subject-matter  of  suit,  garnishee  can- 
not question  conclusiveness  of  judgment  as  be- 
tween plaintiff  and  defendant  tor  mere  irregu- 
larities not  rendering  it  void. — Gerlach  Mercan- 
tile Co.  V.  Hughes-Bozarth-Anderson  Co.,  189  S. 
W.  784. 

4=3 1 62  (Tex.CivApp.)  In  garnishment  proceed- 
ings on  amended  judgment  which  did  not  re- 
cite notice  to  judgment  debtor  of  motion  to 
amend,  burden  was  on  garnishee  to  show  there 
was  no  notice,  which  was  not  satisfied  by  show- 
ing that  clerk  Issued  none. — Gerlach  Mercantile 
Co.  V.  Hughes-Bozarth-Anderson  Co.,  189  8.  W. 
784. 

In  garnishment  proceeding  under  amended 
original  judgment,  presumption,  in  absence  of 
contrary  evidences  &  that  notice  of  motion  to 
amend  was  waived,  or  given  in  some  way. — Id. 
9=9 1 63  (Tex.  Civ.  App.)  Original  judgment 
against  defendant  was  admissible  as  evidence  in 
garnishment  proceedings  against  his  debtor. — 
Gerlach  Mercantile  Co.  v.  Hughes-Bozarth-An- 
derson Co.,  189  S.  W.  784. 

In  garnishment  proceedings  on  account  of 
goods  sold  by  Judgment  debtor  to  garnishee  in 
violation  of  Bulk  Sales  Law,  attorney  for  plain- 
tiffii,  resident  elsewhere  than  in  city  of  clients' 
residence,  was  properly  allowed  to  testify  they 
received  no  notice  with  reference  to  sale. — Id. 
®=»I64  (Tex.(}iv.App.)  In  garnishment  proceed- 
ings on  account  of  goods  sold  to  garnishee  in  vio- 
lation of  Bulk  Sales  Law,  evidence  held  suffi- 
cient to  warrant  trial  court  in  inferring  that 
garnishee  had  disppsed  of  goods,  especially  in  ab- 
sence of  evidence  to  contranr.— Gerlach  Mercan- 
tile Co.  V.  Hughes-Bozarth-Anderson  Co.,  189  S. 
W.  784. 

«='I75  (Tex.CMv.App.)  There  can  be  no  valid 
judgment  against  garnishee  until  there  is  one 
against  original  defendant — Gerlach  Mercantile 
Co.  V.  Hughes-Bozarth-Anderson  (3o.,  189  S.  W. 
784. 

VIZ.   QVASHIKO,    VAOATIHO.    DIS80- 
IiUTIOK.  OR  ABAlTDOmCEMT. 

4=9190  (Ark.)  Where  bank  held  deposit  subject 
to  check  before  garnishment  was  served,  judg- 
ment dismissing  action  against  depositor  and 
discharging  the  writ  placed  bank  and  depositor 
in  their  previous  relation,  and  bank  had  no 
right  to  refuse  payment  of  check  where  no  ap- 
peal had  been  taken  from  or  supersedeas  bond 
filed  when  check  was  presented. — American  Nat 
Bank  v.  Douglas,  180  S.  W.  161. 
In    alisence   of   statute   prescribing    that,   on 
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judgment  diamimin^  gambhment  and  diachare- 
ing  Kamiehee,  garnishee  may  retain  possession 
of  defendant's  property  during  time  allowed  for 
appeal,  or  nntu  a  reasonable  time  for  perfect- 
ing appeal  or  filing  supersedeas  bond,  gar- 
nishee nas  no  antbority  to  depiire  defendant 
of  Ua  property.— Id. 

XX.  OPERATIOn  AHD  EFFECT  OF 

GARNISHMENT,  JTniGBIENT, 

OB  PAYMENT. 

«=>235(1)  ^ex.CiT.App.)  Judgment  of  court  of 
competent  jurisdiction,  amended  after  term  to 
correct  mistake  in  entering  it  on  minutes,  show- 
ing on  its  face  to  be  valid,  and  importing  verity, 
being  in  full  force  and  unappealed  from,  protect- 
ed a  garnishee  under  it. — Gerlach  Mercantile  Co. 
V.  Hughes-Bosarth-Anderson  Co.,  189  S.  W.  784. 

GASOLINL  - 

See  Insurance,  4=»326. 

GATES. 

See  Easementa,  •=a68. 

GIFTS. 

See  CSharities. 

X.  INTER  VIVOS. 

«s»42  (Ark.)  Where  deceased,  being  of  un- 
sound mind,  delivered  money  to  another,  who 
at  his  request  bought  exchange  in  own  name 
and  indorsed  it  to  county  treasurer  for  credit 
of  school  district,  without  knowledge  that  trans- 
action  was  not  what  it  purported  to  be,  a  gift 
from  indorser,  held  that  executor  of  deceased 
coidd  not  recover  money.— Trice  v.  School  Dist. 
No.  40.  189  S.  W.  S46. 

GRAND  JURY. 

See  Indictment  and  Information,  4Stol87. 

GUARANTY. 

See  Principal  and  Surety. 

n.   OONSTRUOTION    AND    OPERA- 
TION. 

«=»27  (Tex.Civ.App.)  The  intention  of  the  par- 
ties to  a  guaranty  will  be  sought  from  the  in- 
strument, but  to  that  end  the  circumstances 
at  the  time  of  its  execution  will  be  considered. 
—Friedman-Shelby  Shoe  Co.  v.  Davidson,  189 
S.  W.  1029. 

«S=»36(1)  (Tex.Cir.App.)  The  liabiUty  of  a 
guarantor  cannot  be  extended  beyond  the  terms 
of  his  contract,  even  though  a  proposed  altera- 
tion would  be  for  his  benefit.— Friedman-Shelby 
Shoe  Co.  V.  Davidson,  189  S.  W.  1029. 
<8=»36(5)  (Tex.Civ.App.)  Under  a  guaranty  of 
credit  for  "E.  E.  Peoples  Company,  Momphis, 
Texas  and  Clevis,  N.  M.,"  unconditionally  guar- 
anteeing whatever  amount  said  party  should 
owe,  the  grantor  was  not  liable  after  the  party 
guaranteed  gave  up  business  at  those  places 
and  engaged  in  business  elsewhere  in  Texas.— 
Friedman-Shelby  Shoe  Co.  v.  Davidson,  189  S. 
W.  1029. 

GUARDIAN  AD  LITEM. 

See  Infants,  «=»78,  79. 

GUARDIAN  AND  WARD. 

nX.  OVSTODT  AND  OARE  OF  WARD'S 
PERSON  AND  ESTATE. 

g — >A4  (Ky.)  A  judgment,  enjoining  defendant 
Arom  removing  coal  and  timber  from  lands  of 
an  infant,  held  not  to  empower  the  infant's  stat- 
utory guardian  to  lease  the  land  without  au- 
thority of  court.— McCoy  v.  Ferguson,  189  S. 
W.191. 


Under  Ky.  St  i  2081,  anthorlzlng  a  guardian 
to  lease  the  landa  of  an  infant,  the  guardian 
cannot,  without  authority  of  court,  make  a  valid 
lease  entitling  the  leasee  to  mine  coaL — Id. 

A  guardian  s  lease  of  land  of  his  infant  ward 
cannot  be  upheld  under  Acts  1916,  e.  99,  relat- 
ing to  such  leases,  where  the  statute  was  ta.- 
acted  subsequent  to  the  lease. — Id. 
^=>44  (Ky.)  A  guardian  of  minor  children  can- 
not lease  his  ward's  land  for  mining  purposes 
without  authority  of  court,  for  the  taking  of 
minerals  from  the  land  is  not  an  ordinary  oae. 
— Danieb  t.  Charles,  189  8.  W.  192. 

rV.  SAI.ES    AND    OONVETANOE8   VN- 
DER  ORDER  OF  OOTTRT. 

«=>92  (Ark.)  Where  guardian  applying  for 
sale  of  his  ward's  realty  executed  a  bond  con- 
ditioned as  required  by  statute,  but  wltli  a  pen- 
al^ less  than  should  have  been  required,  its 
snmciency  waa  within  discretion  of  the  court, 
and  his  failure  to  ezecate  a  larger  bond  was  a 
mere  irregularity,  not  affecting  validly  of  sale. 
—Simmons  v.  A.  0.  Carter  £  Co.,  188  S.  W. 
176. 

<S=>96  (Ark.)  Notice  of  guardian's  sale  of 
ward's  property,  given  under  Kirby's  Dig.  ( 
190;  or  under  section  4923,  hM  so  far  suffi- 
cient that  a  sale  made  thereon  will  not  be  de- 
clared void  after  confirmation.— Simmons  t.  A. 
C.  Carter  &  Co.,  189  S.  W.  176. 
^=399  (Ark.)  On  ^ardian's  sale  of  minor 
ward's  land,  guardian's  affidavit,  with  his  re- 
port that  he  was  not  interested  in  the  sale 
m  any  manner,  held  a  substantial  compliance 
with  statute  thereon.— Simmons  v.  A.  C  Carter 
&  Co.,  189  S.  W.  176. 

iSs>IOO  (Tex.CivJ^pp.)  One  not  validly  appoint- 
ed guardian  of  an  infant  was  not  a  guardian, 
and  orders  of  the  county  court  for  sale  of  land  of 
the  infant  by  sucbperson  were  void. — Hamer  v. 
Sanford.  189  S.  W.  343. 

«=9l05(2)  (Tex.Civ.App.)  Where  plaintiff  al- 
leged that  one  who  assumed  to  sell  land  aa  her 
guardian  under  orders  of  court  was  not  legally 
or  in  fact  her  guardian,  the  allegations  must  be 
construed  as  a  direct  attack  on  such  orders  and 
entitled  her  to  prove  that  such  person  was  not 
her  guardian.— Hamer  t.  Sanford,  189  S.  W. 
848. 

«=>I08  rTex.Civ.App.)  An  infant  who  seeks  re- 
covery 01  land  sold  by  one  assuming  to  be  her 
guardian  cannot,  as  a  condition  precedent  to  re- 
covery, be  required  to  refund  purchase  money 
which  her  assumed  guardian  paid  for  her  aap- 
porL— Hamer  v.  Sanford,  189  S.  W.  343. 
^=9 1 14  (Ark.)  Purchaser  at  guardian's  sale  ti 
his  ward  s  land  is  not  bound  to  see  that  the  pro- 
ceeds are  properly  employed. — Simmons  ▼.  A. 
a  Carter  &  Co.,  189  S.  W.  176. 

HABEAS  CORPUS. 

n.  JURISDICTION,     PROCEEDINGS, 
AND   REUEF. 

ds:>85(l)  (Ark.)  In  habeas  corpus  to  determine 
legality  of  petitioner's  imprisonment  for  violat- 
ing an  ordmance,,  it  is  conclusively  presumed 
that  there  was  evidence  to  sustain  a  finding  as 
to  such  violation.— Baird  v.  Bray,  188  S.  W. 
667. 

«s>99(7)  (MoJlpp.)  A  mother's  right  to  the  cus- 
tody of  her  child  is  not  lost,  where  her  release 
was  not  recorded,  as  required  by  Rev.  St,  1909, 
f  470,  before  she  began  proceedings  to  regain 
custody  of  it— In  re  Penny,  189  S.  W.  1192. 

The  recording  of  a  mother's  release  of  her 
rigiit  to  custody  of  her  child,  after  she  had  with- 
drawn consent  thereto  by  instituting  proceed- 
ings to  regain  custody,  is  not  a  sutSdait  com- 
pliance with  the  requirements  of  Rer.  St  1909. 
i  470.— Id. 

HANDWRITING. 

See  criminal  Iaw,  «s>539. 
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HARMLESS  ERROR. 

See  Appeal  and  Error,  «=>1033-1074;  Criminal 
Law,  «=>1168-1174. 

^    ,^  HEALTH. 

See  Food. 

HEARSAY. 

See  ETidence,  «=9314-ai& 

HEAT  OF  PASSION. 

See  Homicide,  4=340. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Bridges;  Cormties,  «=>196. 

IV.  TAXES,  ASSESSMEinS.  AXS 
'WORK  OK  HIOHWAT8. 

4=»I35  (Ark.)  Assessed  benefits  from  road  im- 
provement undertaken  by  improvement  district 
created  by  Acts  1916,  p.  136,  §  15,  alone  relat- 
ing to  interest,  do  not  bear  interest  at  6  per 
cent,  per  annum  under  Acts  191S,  p.  746,  §  10, 
providing  that  deferred  installments  of  assessed 
benefits  in  improvement  districts  shall  do  so. — 
Pumphrey  v.  Road  Improvement  Dist.  No.  1, 
Grant  County,  188  S.  W.  59. 
«=3|36  (Ark.)  Property  of  individaal  cannot  be 
taxed  for  construction  of  improvements  by  im- 
provement district  in  excess  of  estimated  bene- 
fits accruing  to  the  property  because  of  the  im- 
provement upon  an  assessment  thereof  made  in 
accordance  with  law. — PumpliTMr  v.  Road  Im- 
provement Dist.  No.  1,  Grant  Coonty,  189  S. 
W.  69. 

HOGS. 

See  Animals,  «=>83. 

HOMESTEAD. 

See  Bankruptcy,  4s>155,  268;  E'xecntors  and 
Administrators,  4=>329;  Exemptions. 

I.   KATVRE,   ACQTTTBinOK,   AITB 
EXTENT. 

(ES)  lilabllitlea    Bnforeeable    Aarstaat 
Homeatead. 

4=996  (Tei.Civ.App.)  If  vendees  conveyed  land 
to  satisfy  purchase-money  debt,  leaving  deficit, 
and  a  parcel  was  reconveyed  to  them  under 
agreement  that  the  lien  reserved  was  for  the 
original  price,  the  amount  thereof  would  at- 
tach, though  the  parcel  was  occupied  as  a 
homestead.— Jenkins  v.  Guaranty  State  Bank  of 
Palestine,  189  S.  W.  814. 

n.  TRANSFER  OR  XNOtTMBRANCE. 

<S=»II3  (ArE.)  Although  Eirby's  Dig.  |  3901, 
provides  that  a  homestead  conveyance  by  a  mar- 
ried man  shall  be  invalid  unless  joined  in  and 
acknowledged  by  the  wife,  with  certain  excep- 
tions, a  conveyance  of  homestead  by  the  hus- 
band to  the  wife  and  children,  without  the  wife's 
joinder,  is  valid.— Polk  v.  Stephens,  168  S.  W. 
837. 

4=9 1 16(2)  (Tex.Civ.App.)  If  vendees  ctmveyed 
land  to  satisfy  purchase-money  debt,  leaving 
deficit,  and  a  parcel  was  reconveyed  to  them 
under  agreement  that  the  lien  reserved  was  for 
the  oric^al  purchase  price,  and  such  transac- 
tion was  simulated  to  uvoid  the  constitutioBal 
prohibition  against  mortgaging  the  homestead, 
no  lien  would  attach. — Jenkuis  v.  Guaranty 
State  Bank  of  Palestine,  189  S.  W.  814. 
«=3|I8(2)  (Tez.Civ~App.)  Where  the  only  com- 
munity property  was  the  homestead,  which  the 


hnsband  sold  for  payment  of  debts  of  tlia  com. 
munity,  such  sale  was  not  a  necessary  sale  in 
a  legu  sense,  since  the  homestead  in  no  event 
was  subject  to  payment  of  the  debt.— Priddy  v. 
Tabor,  189  S.  W.  111. 

4=9l  18(3)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  3594,  and  Const 
art.  16_,  §  60,  a  deed  of  the  husband  during 
wife's  insanity  granting  the  homestead,  though 
in  consideration  of  debts  of  the  community, 
without  a  showing  of  necessity  thereof,  is  in- 
vaUd.— Priddy  v.  Tabor,  189  S.  W.  111. 

m.  RIGHTS   OF   SURVIVINQ  HUS- 
BAND, WIFE,  CHIIJ>REN, 
OR  HEIRS. 

4=9 140  (Tex.CivJlpp.)  Husband's  abandonment 
of  wife  withont  cause,  continaing  until  her 
death,  forfeits  all  his  claim  of  homestead  which 
she  owned  at  her  death,  thongh  the  property 
is  community  property.— HoUie  v.  Taylor,  1^ 
S.  W.  1091.  ^ 

<^=>  141(1)  (Ark.)  Widow's  privilege  of  ooenpy. 
ing  homestead  as  long  as  she  desires  is  privilege 
purely  personal  to  her,  which  she  can  neither 
convey  to  nor  share  with  another;  and,  while 
she  may_  enjoy  rents  end  profits  so  long  as  she 
intends  it  as  a  home,  she  has,  strictly  speaking, 
no  estate  in  land  itself.— Neeley  v.  Martin,  Iw 
S.  W.  182. 

4=9 1 45  (Ark.)  Homestead  rights  of  minor  chil- 
dren of  a  decedent  were  not  affected  bv  his  wid- 
owi^s  abandonment  of  homestead.— Neeley  v. 
Martin,  189  S.  W.  182. 

4^146  (Ark.)  Alienation  by  a  widow  having 
the  privilege  of  occupying  homestead  as  long 
as  she  desires  confers  no  rights,  but  effects  an 
abandonment  and  a  termination  of  her  right  of 
homestead.— Neeley  v,  Martin,  189  S.  W.  182. 

HOMICIDE. 

See  Criminal  Law,  ^sSOl,  364,  366,  413,  414, 
424,  428,  678,  761,  828,  829,  946,  1206. 

H.  HXTRDER. 

4=9 1 6  (Ky.)  Where  death  results  from  act  done 
in  reckless  disregard  of  and  calculated  to  en- 
danger life,  it  is  not  involuntary  homicide,  and 
this  is  true  whether  murder  is  committed  with 
deadly  weapon  or  with  hands  or  feet,  the  in- 
quiry being  whether  there  was  an  intent  to  kill, 
and  not  whether  deadly  weapons  were  used. — 
Maulding  v.  Commonwealth,  189  S.  W.  251. 
4=921  ^rk.)  Where  defendant  and  deceased 
had  difficulty  and  went  away,  returned  with 
deadly  weapons  and  renewed  difficulty,  and  de- 
fendant willfully  killed  deceased  after  discover- 
ing that  deceased  was  disabled,  he  was  guilty  of 
some  degree  of  homicide. — Lindsey  v.  State,  ISQ 
S.  W.  163. 

4=923(^  i^'''-)  'Where  defendant  and  deceased 
bad  a  dimculty,  and  they  went  off  and  armed 
themselves  with  deadly  weapons,  and  renewed  it 
in  which  deceased  was  killed,  defendant  was 
guilty  of  murder  in  the  second  degree,  if  suf- 
ficient time  had  elapsed  for  passion  to  cool  and 
reason  to  be  restored.— Lindsey  v.  State,  189  S. 
W.  163. 

4=927  (Ky.)  The  law  wlU  not  excuse  or  palliate 
a  deliberate  murder  on  ground  that  perpetrator 
is  unlearned,  passionate,  or  even  of  weak  mind, 
unless  the  weakness  of  mind  renders  him  in- 
capable of  knowing  the  nature  of  his  acts,  or  if 
he  does  know  it,  of  knowing  it  is  wrong. — 
Maulding  v.  Commonwealth,  189  S.  W.  251. 

m.  MANSLAUGHTER. 

4=934  (Ky.)  Involuntary  manslaughter  is  the 
killing  of  another  in  doing  some  unlawful  act, 
but  withdut  intention  to  Uu.— Maulding  v.  Con^ 
monwealth,  188  S.  W.  261. 
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«=>40  (Ark.)  Where  defendant  and  deceased 
had  a  difflcnlty,  and  went  off  and  armed  them- 
selves  and  renewed  the  di£9culty  in  which  de- 
ceased waa  shot^  defendant  wotUd  be  guilty  of 
manslaughter,  if  killing  was  in  heat  of  passion 
caused  by  provocation  apparently  sufficient  to 
render  passion  irresistible  and  before  sufiicient 
time  had  elapsed  for  reason  to  be  restored. — 
Lindaey  v.  State,  18»  S.  W.  168. 
€=958  (Ky.)  Where  death  results  from  act  done 
in  reckless  disregard,  or  calculated  to  endanger 
life,  it  is  not  involuntary  homicide,  and  this  is 
true  whether  the  murder  is  committed  with 
deadly  weapon  or  with  hands  or  feet,  the  in- 
quiry being  whether  there  was  an  intent  to 
kill,  and  not  whether  deadly  weapons  were 
used. — Maulding  y.  Commonwealth,  189  S.  W. 
251. 

V.  EXCUSABXX   OB   JU8TIFIABX.B 
HOmOIDE. 

«=>II5  (T«x.Or.App.)  That  defendant  snfTered 
a  simple  assault  is  no  justification  for  homicide, 
although  it  reduces  the  offense  to  mansUtui^ter. 
—Smith  V.  State,  189  S.  W.  484. 
€s>l22  (Ey.)  Deceased  was  not  excusable  for 
attemptine  to  take  the  Ufe  of  the  defendant, 
even  if  otner  parties  had  arrested  his  son  with- 
out authority,  where  defendant,  the  town  mar- 
shal only  admonished  him  to  permit  them  to  put 
him  in  jail  or  not  to  pursue  than.— Crouch  v. 
Commonwealth,  189  Si.  W.  698. 

VX.  IKDIOTMEKT  AlTD  INFORMA- 
TION. 

4s>l27  (Ky.)  An  objection  that  an  indictment 

for  murder  was  insufficient  as  not  charging  that 
accused  "willfully"  killed  deceased  was  technical 
and  without  merit,  where  it  charged  accused 
with  "willful  murder" ;  the  word  "willful"  not 
being  essential  in  an  indictment  in  any  event. — 
Burnett  V.  Commonwealth,  189  S.  W.  460. 

VH.  EVIDENOB. 
(B)  Admlaatbllltr  In  General. 

«s»l58(l)  (Tex.Cr.App.)  Evidence  of  threats 
made  by  defendant  prior  to  the  assault  are  ad- 
missible.—Crippen  V.  State,  189  S.  W.  496. 
€=3(58(3)  (Ark.)  In  homicide  case,  evidence 
that  day  before  killing  accused  made  threat 
that  he  was  going  to  kill  some  one,  from  which, 
when  taken  with  rest  of  witness'  testimony  and 
other  evidence,  it  was  fairly  inferable  that  ac- 
cused referred  to  deceased,  held  admissible. — 
Beece  ▼.  State,  189  S.  W.  60. 
^9 1 63(2)  (Tei.Cr.App.)  Exclusion  of  proof  by 
accused  that  deceased  had  a  bad  reputation  as 
a  bootlegger,  and  that  he  had  been  convicted  of 
illegal  li<tuor  selling,  was  proper:  his  reputa- 
tion for  truth  not  being  in  issae.—Bush  v.  State, 
189  8.  W.  158. 

«=9l66(9)  (Tex.Cr.App.)  Testimony  of  a  woman 
and  her  daughter  as  to  accused's  relation  with 
the  woman  was  admissible  to  show  motive  for 
murder  by  accused,  it  appearing  that  deceased 
was  his  rivaL— Warbington  v.  State,  189  S.  W. 
147. 

<8=»I67(1)  (Tex.O.App.)  Threats  by  accused 
broad  enough  to  include  one  against  the  life  of 
deceased  held  admissible.— Spence  v.  State.  189 
S.  W.  269. 

<g=>  1 69(1)  (Tex.Cr.  App.)  Where  only  way  cut  of 
defendant's  was  referred  to  by  state's  witnesses 
was  incidental  in  fixing  time  of  occurrence  a 
year  before  the  killing,  court  properly  refused 
to  permit  defendant  to  go  into  details  of  how 
be  received  it— De  Arman  v.  State,  189  S.  W. 
145. 

^=>I8I  fTex.Cr.App.)  Defendant  claiming  to 
have  killed,  because  of  deceased's  relations  with 
his  sister,  the  first  time  he  met  him  after  learn- 
ing of  them,  eUcitation  from  witness  that  he 
had  discussed  matter  with  defendant  three  years 
before, -«ad  proof  by  other  witnesses  that  de- 


fendant and  deceased  had  met  several  times 
since,  held  proper.— De  Armaa  v.  State,  189  S. 
W.  145. 

Where  defendant  showed  that  deoeased  might 
have  been  cause  of  his  sister's  ruin'  state  could 
show  that  no  improper  relations  existed  between 
deceased  and  defendant's  sister,  as  it  was  ru- 
mored they  did  between  her  and  a  brother,  and 
that  defendant  knew  of  the'  latter  matter  and 
discussed  it  with  another  brother.— Id. 

(C)  njrtns  Deelarations. 

€=3203(2)  (Ky.)  It  is  not  necessary  that  the  de- 
cedent should  have  expressly  declared  the  belief 
that  he  waa  going  to  die,  or  that  be  could  not 
recover ;  but  his  state  of  mind  may  be  shown 
as  well  by  circumstances  and  surroundini;s. — 
Burnett  v.  Commonwealth,  189  S.  W.  460. 
<S=»203(3)  (Ky.)  Where  the  victim  had  been  shot 
in  the  left  side  with  a  shotgun  and  had  been  in- 
formed by  one  doctor  in  presence  of  other  doc- 
tors that  she  had  but  a  snort  time  to  live,  and 
thereafter  had  said  that  she  was  sorry  to  die 
and  leave  her  child,  her  subsequent  statement, 
as  to  her  being  shot  by  accused,  waa  admissible 
as  a  dying  declaration. — Burnett  ▼.  Common- 
wealth, 189  S.  W.  400. 

€=3218  (Ky.)  The  question  whether  statements 
are  competent  as  a  dying  declaration  is  wholly 
for  the  court,  and  all  preliminary  proceedings 
necessary  to  enable  the  court  to  pass  upon  that 
question  should  be  heard  by  the  court  separate 
and  apart  from  the  jury. — Burnett  y.  Ciommon- 
wealth,  189  S.  W.  400. 

OB)  'Weivkt  and  SnfllefeneT* 

€=3250  (Tex.Cr.App.)  Evidence  that  deceased 
and  accused  were  rivals  for  a  woman  in  the 
neighborhood,  that  accused  had  enticed  deceased 
from  his  home,  and  had  threatened  deceased  and 
prepared  himself  to  kill  him,  held  sufficient  to 
sustain  conviction.— Warbington  v.  State,  189  S. 
W.  147. 

€=»254  (Ark.)  Evidence  in  a  trial  for  bomidde, 
held  to  sustain  a  conviction  of  murder  in  the 
second  degree.— Llndsey  v.  State,  189  S.  W. 
1&3. 

€=>257(1)  (Tex.Cr.App.)  Evidence  held  sufficient 
to  support  conviction  of  assault  to  murder. — Hill 
V.  State.  189  S.  W.  257. 

€=>257(1)  (Tp^.Cr.App.)  Evidence  htM  to  sus- 
tain a  conviction  of  assault  to  murder. — Arce  v. 
State,  180  S.  W.  107a 

Vm.  TBIAZb 
(B)   (tvestions  tor  Jnrr* 

€=327(  (Tex.Cr.App.)  In  a  prosecntion  for  as- 
sault with  Intent  to  kill,  the  issue  as  to  who 
began  the  difficulty  is  a  question  for  the  jury. — 
Crippen  t.  State,  189  S.  W.  496. 


(O) 


€=3288  (Tex.Cr.App.)  On  a  charge  of  beine  an 
accomplice  in  advising  or  commanding  the  kill- 
ing of  deceased,  held,  that  an  instruction 
should  have  been  given  that  defendant  could 
not  be  convicted  if  the  alleged  principal  killed 
deceased  for  a  different  reason.— Sarli  v.  State, 
189  S.  W.  149. 

€=3294(1)  (Ky.)  Where  tbere  is  eTidenoe  tend- 
ing to  sustain  the  plea  of  the  accused  that  he 
was  of  unsound  mind,  the  court  should  not 
refuse  to  instruct  thereon.— Maulding  t.  Com- 
monwealth, 180  S.  W.  251. 

In  a  trial  for  murder,  evidence  held  not  suffi- 
cient to  authorize  an  instruction  as  to  defend- 
ant's insanity. — Id. 

€=3295(1)  (Tex.Cr.App.)  Provoking  a  difBculty 
is  never  in  the  case,  except  where  self-defense 
is  also  an  issue,  being  used  to  eliminate  defend- 
ant's theory  of  the  difficulty  on  that  issue. — Kil- 
patrick  v.  State,  189  S.  W.  267. 
€=3295(1)  (Tex.Cr.App.)  In  a  prosecntion  for 
assaulting  a  policeman  with  intent  to  kill,  wher« 
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the  aaaanlt  iras  not  committed  at  the  time  of 
defendant's  arrest  without  warrant  by  such  of- 
ficer, a  requested  instruction  that  such  arrest 
was  illegal,  unwarranted,  and  in  effect  a  species 
of  aggravated  asitaalt,  constituting  great  provo- 
cation, was  properly  refused. — Crippen  v.  State, 
189  S.  W.  496. 

«=3295(2)  (Tez.Cr.App.)  Facta  of  homicide  case 
held  not  to  raise  the  qoeation  of  provoking  a 
difficulty  BO  as  to  authorize  a  diarce  thereon  for 
the  state.— Kilpatrick  v.  State,  1^  S.  W.  267. 

^9298  (Tex.Cr.App.)  In  place  of  a  general 
charge,  a  charge,  stating  under  what  drcum- 
atances,  applicable  to  the  facts  of  the  case,  de- 
fendant, in  homicide,  as  an  officer,  would  have 
a  right  to  arrest  deceased  should  be  given. — Kil- 
patnck  V.   State,  189  S.   W.  267. 

^=>300(2)  (Ky.)  An  instruction,  requiring  the 
jury,  in  order  to  acquit  for  self-defense  to  be- 
lieve that  accused  at  the  time  of  the  homicide 
believed  it  necessary  to  kill  deceased  to  protect 
himself  from  death,  or  great  bodily  harm,  "and" 
that  such  necessity  actually  existed,  was  error, 
vince  acquittal  on  that  ground  is  justified  if  ei- 
ther such  necessity  actually  existed,  "or"  ac- 
cused thought  it  existed. — Burnett  t.  Common- 
wealth, 189  S.  W.  460. 

<=>300(3)  (Ky.)  A  qualification  of  aelf-defense 
instruction,  to  the  effect  that  accused  could  not 
rely  on  that  plea  if  the  jury  believed  that  he 
"precipitated  and  brought  on  the  diflScnlty  and 
fight,"  was  improper,  since  it  was  too  general, 
and  failed  to  define  how  accused  brought  on  the 
difllculty  and  left  to  the  jury,  rather  than  to 
defendant's  belief,  the  qnestion  whether  or  not 
deceased  was  about  to  inflict  liarm  upon  ac- 
cused.— Burnett  v.  Commonwealth,  189  S.  W. 
460. 

«=>300(7)  fTex.Cr.App.)  In  a  prosecntioB  for 
assaulting  a  police  officer  with  Intent  to  kiU,  a 
requested  instruction  that  the  arrest  of  defend- 
ant without  warrant  by  such  officer  was  ade- 
quate cause,  justifying  or  excusing  the  assault, 
was  properly  refused,  where  the  assault  was 
committed  about  25  minutes  after  defendant's 
arrest  and  confinement  thereunder  had  terminat- 
ed.—Crippen  V.  State,  189  S.  W.  496. 

«s»309(l)  (Ky.)  An  instruction,  in  effect  telltng 
the  jury  that  to  find  aiicused  guuty  of  voluntary 
manslaughter  they  must  believe  the  killing  was 
done  in  sudden  heat  and  passion  "and'*^  sad- 
den affray,  was  error,  since  the  crime  is  prop- 
erly reduced  to  manslaughter  if  done  either  m 
sudden  heat  and  passion  "or"  in  sudden  affray. 
—Burnett  v.  Commonwealth,  189  S.  W.  460. 

«=>309(2)  (Ky.)  Where  defendant  knocked  de- 
ceased down  with  his  fist  and  then  stamped 
bim  in  the  head  and  face  with  his  heel  until  be 
killed  him,  leaving  no  doubt  of  his  intention  to 
kill,  though  he  testified  that  he  did  not  intend  to 
kill  deceased,  refusal  to  instruct  on  voluntary 
manslaughter  was  not  error. — Maulding  v.  Com- 
monwealth, 188  S.  W.  261. 

X.  APPEAZ.  AKS  EBROB. 

4s»327  (Tex.Cr.App.)  A  bill  of  exceptions  to 
review  error  in  admitting  proof  of  dying  decla- 
rations must  stnte  that  it  contains  all  the  predi- 
«ate  laid  on  which  the  dying  declarations  are 
admitted  and  set  out  the  declaration. — Smith  ▼. 
State,  189  S.  W.  484. 

4s»329  (Tex.Cr>App.)  Where  on  the  entire  rec- 
ord it  appears  that  the  jury  would  have  been 
anthorized  to  return  no  other  verdict  than  the 
one  found  which  was  manslaughter,  the  appel- 
late court  win  not,  in  disregard  of  its  rules,  re- 
view alleged  errors  in  the  admission  of  a  dying 
declaration,  where  such  error  was  not  urged 
on  moti<m  for  new  trial,  and  where  the  bill  of 
exceptions  is  insnffident.— Smith  v.  State,  189  S. 
W.  4M. 


HOSPITALS. 

4=»4  (Ark.)  Upon  certiorari  to  review  remoru 
of  superintendent  of  the  State  Hospital  for 
Nervous  Diseases  by  the  state  board  of  control, 
because  of  neglect  of  dudes  prescribed  by  Kirby's 
Dig.  i  4186,  evidence  as  to  such  neglect  held 
to  sustain  removal  under  Acts  1915,  p.  406,  I 
8.— HaU  V.  Bledsoe,  189  S.  W.  1041. 

HOURS. 

See  Time. 

HOURS  OF  LABOR. 

See  Master  and  Servant,  $=»1S. 

HUMANITARIAN  DOCTRINL 

See  Street  Railroads,  «=»108. 

HUSBAND  AND  WIFE 

See  OanceUation  of  Instruments,  4=»43 ; .  Di- 
vorce ;  Executors  and  Administrators,  ^=>178t 
194;  Homestead,  «s>140-146;  Insane  Per- 
sons, 9=>75;  Insurance,  «=>116,  123,  282, 
687,  589;  Judgment,  «=>697 :  Prostitution, 
<S=>3,  4;  Subrogation,  «=323;  Trusts,  ^981, 
136V^;  Witnesses,  <S=>63,  192. 

I.  MmTAX  RIGHTS.  DUTTES.  AKD 
UABIUTIE8. 

^»6(1)  (Ky.)  In  wife's  action  on  husband's 
note  secured  by  mortgage  on  their  home  place, 
where  she  paid  taxes  and  premiums  on  husband's 
life  policy  while  he  was  insane,  his  connterdaim 
for  rents  collected  by  her  while  he  was  in  a 
hospital,  was  properly  disallowed.— Dalton  v. 
Dalton,  189  S.  W.  9(». 

9=>9  (Ky.)  Under  Gen.  St  c.  52,  art.  2,  i  1, 
a  husband  is  entitled  to  the  rents  of  land  in 
which  his  wife  had  a  life  estate,  and,  the  wife 
having  died  before  liim  no  right  to  collect  rent 
from  one  in  iwssession  passed  ta  the  wife's  per- 
sonal representatiTe.— Dotson  v.  Dotaon,  188  S. 
W.  894. 

rv.  DISABXX.ITIES   AHP  PBIVn.EOE8 
OF  COVERTURE. 

<A>   In   0«n«val« 

«=3S7  (Ark.)  C4»8t.  1874,  art  9,  |  7,  providing 
that  property  of  a  married  woman  shall  not  be 
subject  to  the  debts  of  her  husband,  is  not  vio- 
lated by  Laws  1915,  p.  684,  giving  a  married 
woman  the  rights  to  contract  and  be  sued  as  if 
she  were  a  feme  sole.— Holland  v.  Bond,  189 
S.  W.  166. 

(O  (^Btraeta. 

«s»85(6)  (Ark.)  Under  Laws  1916,  p.  684,  J  1, 
giving  to  a  married  woman  all  the  rights  to 
contract  and  to  sue  and  be  sued  as  though  she 
were  a  feme  sole,  a  married  woman  may  l>e 
sued  and  judgment  obtained  on  her  note  and 
open  account,  the  consideratiom  of  wMch  was  a 
debt  of  her  husband  to  plaintiff.— Holland  v. 
Bond,  188  S.  W.  166. 

V.   WIFE'S   SEPARATE  ESTATE. 
(A)   What  Conatltatea. 

«5>II9(1)  (Tex.Civ.App.) 'Where  a  wife  was 
alone  named  as  the  grantee  in  a  deed,  the  legal 
title  was  vested  in  her.— Martines  v.  De  Barroeo, 
189  S.  W.  740. 

<B)  Rlarltts  and  lAmhtUtltm  of  Haaband. 

«=»I37(1)  (Tex.Civ.App.)  A  husband  is  entitled 
to  receive  and  control,  not  only  the  community 
estate,  but  his  wife's  separate  estate. — Ocboa  v. 
Edwards,  189  S.  W.  1022. 

VII.  GOMMITinTT  PROPERTY. 

«=»255  (Tex.Ctv.App.). Where  wife  takes  con- 
veyance of  property  purchased  in  part  with  her 
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separate  estate  and  partly  with  community 
fands,  deed  haying  nothing  to  show  property  is 
conveyed  to  wife  as  her  separate  estate,  there 
being  no  agreement  that  it  shall  be  her  separate 
property,  the  wife  has  a  separate  interest  pro- 
portionate to  amount  her  separate  estate  con- 
tributed.—Ochoa  V.  Edwards,  189  S.  W.  1022. 
4=>265  (Tex.Civ.App.)  That  husband  received 
and  exercised  control  over  cash  and  notes  re- 
ceived in  transaction  whereby  husband  and  wife 
purchased  lots,  cash,  and  notes  by  conveyance 
of  realty  owned  half  by  wife  and  half  by  com- 
munity did  not  deprive  wife  of  her  half  interest 
in  notes  and  cash. — Ochoa  v.  Edwards,  189  S. 
W.  1022. 

$s»268(l)  (Tez.Civ.App.)  Community  property 
is  subject  to  payment  of  husband's  debts. — 
Ochoa  V.  Edwards,  189  S.  W.  1022. 
^=»269  (Tez.Civ.App.)  Husband's  creditors  can- 
not be  deprived  of  right  to  subject  community 
property  by  mere  fact  that  wife  claims  it  as 
separate  estate,  and  husband  claims  no  interest, 
aftsr  transaction  whereby  the  property  was  par- 
chased  by  husband's  and  wife's  conveyance  of 
property  owned  half  by  wife  and  half  by  com- 
munity.—Ochoa  V.  Edwards,  189  S.  W.  1022. 
<Ss>27l  ('Tex.Civ.App.)  Where  husband  and  wife 
conveyed  realty  owned  half  by  community  and 
half  by  wife  separately,  receiving  therefor  lots, 
cash,  and  notes,  they  might  have  agreed  at  ex- 
change or  prior  thereto  that  wife  should  take 
the  lots  as  ner  separate  property,  and  the  hus- 
band take  the  notes  and  cash  in  satisfaction  of 
the  community  interest. — Ochoa  v.  Edwards,  189 
S.  W.  1022. 

A  husband,  who,  with  wife,  received  lots, 
notes,  and  cacui  for  property  owned  half  by  com- 
munity and  half  by  wife,  could  not  partition 
the  same  by  allotting  the  realty  to  wife  without 
her  consent — Id. 

«=>273(4)  (Tex.Civ.App.)  Where  husband's 
wrongful  abandonment  of  wife  continued  until 
her  death,  and  wife  acquired  a  house  and  lot 
and  died  intestate  without  necessity  for  adminis- 
tration, the  property  was  properly  decreed  to 
the  surviving  husband  subject  to  a  lien  for  serv- 
ices rendered  wife  in  her  last  illness. — Hollie  v. 
Taylor,  189  S.  W.  1091. 

IX.  ABAimONMENT. 

®=>309  (MoApp.)  Information  charging  wife 
abandonment,  under  Rev.  8t  1909,  f  4495,  as 
amended  by  Laws  1911,  p.  193,  held  in  proper 
form.— State  v.  Stoughton,  189  S.  W.  601. 
€=9313  (Mo.App.)  In  prosecution  for  wife  aban- 
donment, under  Rev.  St.  1909,  g  4495,  as  amend- 
ed by  Laws  1911,  p.  193,  evidence  held  to  sus- 
tain verdict  of  guilty.— State  v.  Stoughton,  189 
S.  W.  601. 

In  prosecution  for  wife  abandonment,  testi- 
monjr,  offered  by  defendant,  touching  pendency 
of  divorce  suit  and  motion  for  alimony,  was  in- 
admissible.—Id. 

^393 14  (Mo.App.)  In  prosecution  for  wife 
abandonment,  question  whether  defendant  had 
good  cause  for  the  abandonment  was  for  jury. — 
State  V.  Stoughton,  189  S.  W.  601. 

IDENTITY. 

See  Criminal  Law,  «=>3d9,  459;  Wills,  «=3489. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional. Law,  €=>129. 

IMPEACHMENT. 

See  Criminal  Law,  «=>942;  Witnesses,  <8=9821- 
412k 


IMPLIED  CONTRACTS. 


See  Account  Stated ;  Limitation  of  Actions,  e=> 
28;  Money  Received. 

IMPLIED  WARRANTY. 

See  Sales,  «s>271. 

IMPRISONMENT. 

See  Bail;  Constitntional  Law,  4=»83;  False 
Imprisonment;  Habeas  Corpus;   Kidnapping. 

IMPROVEMENT  DISTRICTS- 

See  Municipal  Coriiorations,  «=>450. 

IMPROVEMENTS. 

See  Landlord  and  Tenant,  «s>150;  Mechanki' 
Liens,  ^=315;  Municipal  Corporationa,  ^» 
282-662;  Principal  and  Surety. 

INCEST. 

4^1  (Tex.Cr.App.)  Incest  is  not  a  continnons 

offense,   but   each  act  is  a  separate   offense.— 
HolUngsworth  v.  Stete,  189  S.  W.  488. 

INCORPORATION. 

See  Insurance,  9=932. 

INDEBTEDNESS. 

See  XVandulent  Conveyances,  9=»64. 

INDEMNITY. 

See  Guaranty. 

INDETERMINATE  SENTENCES. 

See  Criminal  Law,  9=91206. 

INDICTMENT  AND  INFORMATION. 

See  Arson,  «=9l8;  Breach  of  the  Peace,  ■g-M: 
Criadnal  Uw,  «=>970,  1044,  1134:  Forgery' 
<8=>29-84;  Gaming,  <S=985;  Homicide,  ^=> 
127;  Intoxicating  Liquors,  «s>205,  223;  Lar^ 
ceny,  «=s»32;  Prostitution,  «s»3;  Rape,  «s>3o: 
Seduction,  9=937. 

II.  FINDING  AND  FIUNO  OF  INDIOT. 
MENT   OR  PBESENTBIENT. 

«=»7  (Tex.Cr.Appj  By  Code  Cr.  Proc.  1911, 
arts.  93,  94,  and  Rev.  St  1911,  art.  1678,  spe- 
cial terms  of  district  court  and  election  of  spe- 
cial judges  are  provided  for,  and  an  indictment, 
found  at  a  special  term  presided  over  by  a  spe- 
cial judge,  held  valid.- De  Arman  y.  State. 
189  S.  W.  145.  ^ 

V.  REQUISITES    AND     SUFFIOXENCT 

OF  ACOUSATION. 

<S=>87(3)  (Ky.)  Under  Cr.  Code  Prac  f  129,  im- 
dictment  for  carnally  knowing  a  female,  stating 
offense  was  committed  on  day  it  was  returned, 
with  verbs  of  past  tense,  kM  sufficient.— Mor- 
gan y.  Commonwealth,  189  S.  W.  943. 

VI.  JOINDER  OF  PARTIES,  OFFENSES. 

AND  001TNT8,  DUPUOITT. 
AND  ELECTION. 

5fc»l25(20)  (Tei.CrApp.)  Under  Code  Or.  Proc 
1911,  art  481,  where  several  ways  are  set  forth 
in  statute  by  which  offense  may  be  committed, 
embraced  in  same  definition,  and  made  punish- 
able in  same  manner,  they  are  not  distinct  of- 
fenses, and  may  be  charged  conjunctively  in 
same  count— Wilson  v.  State,  189  S.  W.  1071. 
«=»I25(27)  (TM.Cr.App.)  Pen.  Code  1911,  art 
623,  declaring  guilty  of  an  offense  an  officer  of 
a  state  bank  who  embezzles,  abstracts,  or  will- 
fully misapplies  its  funds,  held  to  prescribe 
three  offenses,  and  not  merely  one  which  can  be 
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committed  in  three  ways,  aa  regards  necessi^r 
for  separate  counts.— Fergnaon  t.  State,  188  S. 
W.  271. 

«=>I28  (Tex.Cr.App.)  An.  indictment  for  aid- 
ing and  abetting  tne  casMer  of  a  state  bank  in 
violation  of  Pen.  Code  1911,  art  623,  held  to  be 
in  one  count  only.— Ferguson  t.  State,  189  S. 
W.  271. 

«=»I32(4)  (Tei.Cr.App.)  Where  several  counts 
in  indictment  charge  different  phases  of  same 
transaction  under  same  statute  no  election  be- 
tween counts  can  be  required  where  misde- 
meanors only  are  charged. — Wilson  v.  State, 
189  S.  W.  1071. 

<8=>I32(7)  (Tex.Cr.App.)  Where  complaint  and 
information  for  selling  liquor  were  in  two  dif- 
ferent counts,  each  aUeging  the  commission  of 
the  offense  on  the  same  day,  and  in  the  first 
the  unlawful  selling  was  alleged  to  one  party, 
and  in  the  second  count  to  another  party,  the 
state  was  not  bound  to  elect  on  which  count 
conviction  was  aooght— Ueberman  y.  State,  188 
S.  W.  167. 

Vn.  MOTION  TO  Q1TA8H  OB  DISMISS 
AND  DEMDKREB. 

4s»l37(^  (Ey.)  Under  Ey.  Stats,  i  2248.  as 
to  setting  aside  indictments  found  by  grand 
jury,  it  is  not  ground  for  quashing  an  indict- 
ment that  a  member  of  the  grand  jury  who 
found  it  had  served  as  a  juror  witliin  12  months. 
—Burnett  v.  Commonwealth,  189  S.  W.  460. 
«=»!37(6)  (Tex.Cr.App.)  An  indictment  for  aid- 
ing and  abetting  the  cashier  of  a  banlc  in  vio- 
lating Pen.  Code  1911,  art  523,  keld  open  to 
motion  to  quash,  on  uie  ground  that  its  lan- 
guage and  allegations  are  confused,  indefinite, 
and  unintelligible.— Ferguson  v.  State,  189  S. 
W.  271. 

®=3l38  (Tex.Cr.App.)  The  ground,  under  Code 
Or.  Proc.  1911,  art.  576,  for  motion  to  quash 
indictment  that  it  docs  not  set  forth  the  offense 
"in  plain  and  intelligible  words,"  as  required 
by  article  461,  subd.  7,  held  embraced  in  the 
motion.— Ferguson  v.  State,  189  S.  W.  271. 

The  ground  for  motion,  under  Code  Or.  Proc 
1811,  art.  676,  to  quash  indictment  that  it  does 
not  appear  from  its  face  that  an  offense  against 
the  law  was  committed  by  defendant  held  em- 
braced in  the  motion. — Id. 

XX.  ISSUES.  PROOF.  AND  VABIANCB. 

^=>i84  (Tex.Or.App.)  Where  an  indictment  al- 
leged that  the  forged  name  was  somebody  to  the 
grand  jury  unknown  it  was  necessary  on  trial 
thereot  where  the  diligence  of  the  grand  jury  to 
ascertain  the  name  of  the  party  was  put  in  is- 
sue, to  show  that  the  grand  jurors  used  due 
diligence  in  order  to  ascertain  the  name. — Mar- 
tin T.  State,  189  S.  W.  262. 

X.  CONVICTION    OF   OFFENSE  IN- 

CIiTTDED  IN  CHARGE. 

ie=»IOI(5)  (Tex.Cr.App.)  There  cannot  under  an 
ordinal?  theft  indictment  he  a  conviction  of  lar- 
ceny for  conversion  by  one  of  property  coming 
into  his  possession  honestly.— Looney  ▼.  State, 
189  8.  W.  954. 

XI.  WAIVER  OF  DEFECTS  AND  OB- 

JECTIONS, AND  AIDER 
BT  VEBOIOT. 

«=»  198(7)  (Tex.Cr.App.)  That  an  indictment  is 
duplicitous  on  its  face  is  a  defect  of  substance, 
ground  for  quashing  which  can  be  raised  at  any 
time.— Ferguson  v.  State,  189  S.  W.  271. 

INDORSEMENT. 

See  Bi}]8  and  Notes,  <3=>195,  277. 


INFANTS. 

See  Adoption;  Bastards;  Divorce,  «s»298,  812; 
Guardian  and  Ward:  Habeas  Corpus,  ^ss> 
99;  Negligence.  «=>122,  136;  Parent  and 
Chad. 

n.  CUSTODY  AND   PBOTEOTION. 

«=»I8  (Tex.Cr.App.)  No  appeal  lies  to  the 
Court  of  Criminal  Appeals  from  an  order  ad- 
judging defendant  a  delinquent  child,  and  order- 
ing him  conveyed  to  State  Institute  for  the 
Training  of  Juveniles ;  it  not  being  a  conviction 
of  a  criminal  offense.- Klopner  y.  State,  189  S. 
W.  268. 

m.   PBOPEBTT  AND  CONVETANOES. 

®=s>37  (Ky.)  Unless  the  record  brings  the  sale 
of  infants'  real  estate  within  statutory  provi- 
sions authorizing  it  the  court  has  no  juris- 
diction to  order  a  sale,  and  sale  is  void,  but 
where  sale  is  merely  irregular  and  interest  of 
infants  is  not  prejudiced  thereby,  the  purchas- 
er, taking  a  good  tide,  cannot  complain. — Clay's 
Guardian  v.  Rice,  189  S.  W.  11. 
<8=s>38  (Ark.)  Under  Kirby's  Dig.  §  3794,  au- 
thorizing a  sale  of  infant's  land  only  for  the 
primary  purpose  of  educating  the  infant,  the 
word  "education"  includes  expenses  necessarily 
incident  to  schooling,  including  the  maintenance 
of  minor  of  school  age. — Simmons  v.  A.  O.  Car- 
ter &  Co.,  189  S.  W.  176. 
«=>39  (Ky.)  Petition  under  Civ.  Code  Prac  ( 
489,  subsecs.  3-5,  for  sale  of  real  estate  of  in- 
fanta for  their  support  and  education,  etc.,  in 
view  of  section  492,  subsec.  4,  held  to  sufficient- 
ly show  that  the  sale  woald  benefit  the  infant 
wards.— Clay's  Guardian  v.  Rice,  189  S.  W.  11. 

In  petition  of  statutory  guardian  for  sale  of 
his  wards'  realty,  brought  under  Civ.  Code  Prac. 
§  489,  subsec.  3,  omission  to  aver  that  the  land 
was  not  susceptible  of  an  advantageous  di- 
vision was  not  a  fatal  defect — Id. 

Record  in  statutory  guardian's  proceeding  for 
sale  of  wards'  realty  as  made  up  when  sale 
is  ordered  determines  sufficiency  of  pleading, 
evidence  and  other  steps  to  authorize  sale,  and 
defects  therein  cannot  be  cured  by  amendments 
or  affidavits  tendered  or  filed  after  judgment 
of  sale.- Id. 

XT.  CONTBAOTS. 

®=»46  (Mo.App.)  An  infant,  with  certain  excep- 
tions, is  incapable  of  contracting. — Lee  v.  Eqm- 
table  Life  Assur.  Soc.,  189  S.  W.  1195. 
€=357(1)  (Mo.App.)  Infant  assigning  life  insur- 
ance policy  having  a  surrender  value,  and,  after 
his  majority,  stating  that  assignee  had  bought 
it  and  taking  no  steps  to  recover  it,  held  to- 
have  ratified  assignment— Lee  v.  Equitable  Life 
Assur.  Soc.,  139  S.  W.  1196. 
«=»57(1)  (Tex.Civ.App.)  A  minor's  contract  ex- 
cept for  necessaries,  is  not  binding,  unless 
made  so  by  such  conduct  as  will  create  an  es- 
toppel, or  by  a  ratification  after  he  reaches 
majority,  such  contracts  not  being  absolutely 
void,  aa  they  may  be  ratified. — Bletcher  v.  A,  W. 
Koch  Co..  189  S.  W.  501. 

If  minor,  after  reaching  majority,  with  knowl- 
edge of  fact  that  his  previonsly  made  contract  is 
not  binding,  declares  to  the. .other  party  that 
he  intends  to  abide  by  it.  such  conduct  is  a 
ratification,  without  a  specific  promise  to  per- 
form.— Id. 

Ratification  of  a  minor's  contract  means  that 
he,  knowing  the  contrast  is' not  binding  on  ac- 
count of  his  minority  when  he  made  it  deter- 
mines to  waive  the  defect  and  adopt  the  con- 
tract, and  signifies  his  intention  by  words  or 
conduct — Id. 

Unless  a  minor's  words  or  acts  after  reaching 
majority  make  it  clearly  and  distinctiy  appear 
that  he  intends  to  ratify  his  previously   made 
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contract  they  are  n«t  auffldcnt  proof  of  ratifica- 
Uon.— Id. 

Letter  of  minor  purchaaer  of  land  to  idler 
relative  to  payment  of  taxes,  written  2%  months 
after  purcoaser  attained  majority,  KM  not  a 
ratification  of  hia  contract  to  buy,  made  during 
minority. — Id. 

«S357(2)  (Tez.CiT.App.)  Minor's  failure  to  re- 
pudiate purchase  of  lot  sooner  than  8  months 
after  reaching;  majority,  not  resulting  in  in- 
jury to  the  seller,  held  not  to  create  presump- 
tion that  he  intended  to  ratify. — Fletcher  t.  A. 
W.  Koch  Co..  189  S.  W.  501. 

That  four  months  elapsed  between  time  a 
minor  attained  his  majority  and  when  he  wrote 
a  letter  claimed  to  constitute  a  ratification  of  bis 
previouBly  made  contract  did  not  justify  a  find- 
ing that  he  knew  that  the  contract  was  not 
binding  on  him  when  he  wrote  the  letter. — Id. 

V.  TOBT8. 

$=>S9  (Ky.)  An  infant  is  civilly  liable  for  his 
torts  unconnected  with  contract  unless  in  the 
commission  thereof  there  must  exist  some  ele- 
ment which  the  infant  is  not  presumed  to 
possess,  sudi  as  malice.— Stephena  v.  Stephens, 
18©  S.  W.  1148. 

vx.  obuces. 

«B»66  (Ky.)  An  infant  under  7  years  old  is 
conclusively  presumed  incapable  of  committing 
crime,  between  the  ages  of  7  and  14  there  is  a 
rebuttable  presumption  of  incapacity,  and  above 
the  age  of  14,  a  rebuttable  presumption  of  ca- 
pacity.—Stephens  V.  Stephens,  189  S.  W.  1143. 

VXI.  ACTIONS. 

«s>78(l)  (Ark.)  It  is  error  to  render  a  judg- 
ment against  an  infant  defendant  without  the 
appointment  of  a  guardian  and  defense  made. — 
Dudley  v.  Dudley,  189  S.  W.  838. 
«ss79  (Ark.)  The  appointment  of  a  guardian 
for  an  infant  defendaiat  must  be  made  before  the 
proof  is  taken  in  the  case,  so  that  the  guardian 
may  have  an  opportunity  to  attend  when  the 
proof  is  taken.— Dudley  v.  Dudley,  189  S.  W. 
838. 

«s»89  (Ark.)  A  minor  cannot  enter  his  appear- 
ance to  an  action,  nor  can  it  be  entered  for  him, 
but  he  must  be  properly  served  with  process  be- 
fore the  court  can  acquire  jurisdiction  of  his 
person,  and  his  appeal  from  the  judgment  does 
not  confer  jurisdiction. — Aahby  v.  Milligan,  189 
S.  W.  1059. 

«=»98  (Tex.Civ.App.)  The  fact  that  a  minor, 
who  is  claimed  to  have  ratified  his  previously 
made  contract  after  attaining  majority,  had 
knowledge  that  it  was  not  binding  upon  him 
ma.y  be  shown  by  circumstantial  evidence. — 
Fletcher  v.  A.  W.  Koch  Co.,  189  S.  W.  501. 
«=»II5  (Ark.)  Under  Kirby's  Dig.  J  0024,  and 
upon  recitals  in  decree  for  plaintiffs  in  action 
against  infant  defendants,  held,  on  appeal,  that 
it  would  be  assumed  that  the  court  found  that 
a  guardian  had  been  appointed  in  ^t  time,  not- 
withstanding no  indorsement  was  found  on  the 
complalnL-Dudley  v.  Dtdloy,  189  S.  W.  838. 

INFERIOR  COURTS. 

See  Courts,  <8=»169,  186. 

INFORMATION. 

Bee  Indictmeint  and  Informatioa. 

INHERITANCL 

Sm  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  <S=>868,  STtSt 


INITIAL  CARRIERS. 

See  Carriers,  e=>m. 

INJUNCTION. 

See  Affidavits,  «=>5;  Appeal  and  Error,  #=>71, 
876,  8S4;  Schools  and  Scho<d  Districts,  «s> 
111. 

n.  SUBJECTS  OF  PKOTECTIOK  AHD 
KFUXF. 

(B)  PropertTt  Oonv^Taaiwa.  and  Inevm- 
braaeea. 

4=935(1)  (Ky.)  Persons  having  no  title  or  pos- 
session cannot  restrain  trespass  on  land. — Trav- 
is V.  Bruce,  189  S.  W.  939. 
9:»35(2)  (Ky.)  Persons  having  no  title  or  pos- 
session cannot  restrain  trespass  on  land. — Trav- 
is  V.  Bruce,  189  S.  W.  939. 
«s»35(2)  (Tez.Civ.App.)  A  decree,  in  a  proceed- 
in;  to  recover  title,  by  which  title  and  posses- 
sion of  land  was  decreed  and  ordered  in  plain- 
tiff bank,  gave  bank  coostmctive  possession  of 
land  instiling  granting  of  an  injimctioii  re- 
straining defendants  from  trespassing  on  prem- 
ises and  harvesting  growing  crops. — Schaeter  ▼. 
First  Nat  Bank,  Bay  City,  1^  S.  W.  566. 
9=>37  (Mo.App.)  Establishment  of  the  nuisance 
by  action  at  law  is  not  a  necessary  precedent  to 
granting  of  injunction  to  prevent  injury  by  a 
private  nuisance.— Shelton  v.  Cummins,  1S8  S. 
W.  1J90. 

XV.  FBjrLIMIHART  AlTD  nrTEBX.OCir. 

TORT  IHJinrOTIOHS. 
vA)  Gronads  aad  ProceedlaKS  to  Proe^ra, 

4=3 1 4S  (Tez.Civ.App.)  AfiSdavit  verifying  peti- 
tion for  injunction,  required  by  Vernon's  SayW 
Ann.  Civ.  St  1914,  art  4649,  must  be  direct 
and  positive,  and  not  from  hearsay,  that  the 
facts  stated  in  the  petition  are  true. — Graves  v. 
M.  Griffin  O'NeU  &  Sons,  189  S.  W.  77a 

(B)  CoatlBBlaar>  Moditrtaart  VaeatladP,  av 
DlssolvlBK. 

4=9163(1)  (Tez.Civ.App.)  There  can  be  no  er- 
ror in  dissolution  of  a  temporary  injunction  is- 
sued at  the  beginning  of  a  suit  for  plaintiff,  in 
the  absence  of  reversible  error  in  the  final  judg- 
ment which  was  adverse  to  bim.— lliome  ▼. 
Dashiell,  180>  S.  W.  986. 

INNUENDO. 

See  Libel  imd  Slander,  ^=s>8a, 

INSANE  PERSONS. 

See  Criming  Law,  9=>452;  Homicide,  4=»27, 
294;  Vendor  and  Purchaser,  <S=s>230. 

V.  TVbOVlSXtrY   AHS    OONVETAHOEB. 

«=>7I  (Ky.)  Under  Civ.  Code  Prac.  f  36,  sub- 
sec.  3,  and  section  63,  sale  of  interest  of  in- 
sane person  in  estate,  without  appearance  of 
his  committee  appointed  before  judgment  was 
void,  and  such  error  in  proceedings  was  not 
cured  by  committee's  subsequent  request  to 
appear,  join  in  petition,  and  confirm  the  sale.— 
BAtry  V.  Fain'B  Adm'r,  189  S.  W.  22a 

TI.  OOHTBAOTS. 

4=>75  (Ky.)  A  husband  confined  In  hospital  for 
insane,  was  still  liable  for  necessaries  of  wife  to 
same  eztent  as  before,  and  recovery  might  be 
bad  against  his  estate  for  reasonable  value  of 
supplies  furnished  her  during  his  lunacy. — Dal- 
ton  v.  Dalton,  189  S.  W.  902. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors;  B«Bk> 

xuptcy;  Corporations,  4=>544. 
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INSPECTION. 

S«e  SalM,  •=>168,  168^. 

INSTRUCTIONS. 

See  Trial,  «=s»191-29«w 

To  jury,  see  Criminal  Law,  «3»766%-82ft. 

INSURANCE 

See  AnMm,  «=>18;  Corporationa,  «=o48iii  Evi- 
dence, «s>aoe,  263,  317,  870;  Infanta,  «s>S7; 
Interpleader,  «s»ll;  Idena,  «=>18;  Fleadinf. 
«=s>377;  Statutes,  «=s>113,  116;  TWal,  *=»2; 
Wills,  «=36M;    Witneases,  «=9l92. 

X.  OOHTBOXi  AMD  REGPIATIOH  IN 
GBHKRAIi. 

«s»3  (Tex.Clv.Api>.)  Vernon's  Sayles'  Ann. 
Civ.  8t  1»14,  art.  4742,  enbd.  8.  requiring  Me 
insurance  companies  to  state  in  single  provision 
sum  payable  on  insured's  death,  except  as  per- 
tains to  suicide  or  stated  haiardons  occnpations, 
is  not  violative  of  either  state  or  federal  Consti- 
tution.—American  Nat  Ins.  Co.  v.  Hawkins,  180 
S   W  330 

<8=»4'(Tex.Civ.Ai>p-)  AcU  88d  Leg.  c.  105,  ,H 
1-8,  enacted  to  prevent  insurance  companies 
from  avoiding  liability  for  loss  and  damage  to 
personal  property  under  technical  and  immate- 
rial provuiona  of  policy  where  act  breaching 
such  provision  has  not  contributed  to  bring 
about  loss,  is  constitutional.— Providence  Wash- 
ington Ins.  Co.  T.  Levy  &  Bosen,  188  S.  W. 
l(m. 

«=bI6  (Ark.)  Where  New  Tork  corporation  pro- 
cured policies  in  New  York  for  Arkansas  com- 
pany, fact  that  New  Xork  corporation  had  not 
complied  with  laws  of  Arkansas  relative  to  for- 
eign curporatioDs,  doin^  business  in  the  state 
did  not  render  transaction  invalid.— St  Francis 
Box  &  Lumber  Co.  v.  E.  F.  Perry  &  Co.,  189 
S.  W.  47. 

n.  XNSUBANGE   OOMFAKISS. 
(A)   Stoclc  CompKBlea. 

«=»S2  (Mo.App.)  Under  Rev.  St.  1909,  }$  6900- 
6902,  issuance  to  the  corporators  of  a  certifi- 
cate of  incorporation  does  not  give  existence 
to  insurance  corporation.— Reynolds  v.  Title 
Guaranty  Tmat  Co.,  188  8.  W.  88. 

(B)  Mntnal  CoBspanles. 

«s»58  (Ky.)  Ky.  St  |  669,  snbds.  2,  4,  was  in- 
tended to  prescribe  method  oS  fixing  minimum 
reserve  on  all  life  poUctes  wben  written  on 
basis  of  4  per  cent,  but  not  to  fix  an  arbitrary 
ntle  where  insurance  was  based  on  lower  rate, 
necessitating  payment  of  higher  premiums, 
tberebv  accumulating  for  policy  holder's  bene- 
fit a  large  reserve. — Peak  y.  Mutual  Benefit 
Ldfe  Ins.  Co.,  189  S.  W.  196. 

rr.  iN8intABi.E  nrrEBESx. 

«=»II6(1)  (Ky.)  "Insurable  interest"  is  depend- 
ent upon  the  relationship  of  the  parties,  whidi 
must  be  such  as  will  justify  a  reasonable  ex- 
pectation of  advantage,  to  the  party  obtaining 
the  insurance,  from  the  contuinance  of  the 
insured  life.— Western  &  Southern  Life  Ins.  Co. 
V.  Webster,  189  &  W.  429. 
4s»ll6(4)  (Ey.)  Where  a  man  and  woman  live 
together  as  husband  and  wife,  either  has  an  in- 
surable interest  in  the  life  of  the  other,  irre- 
spective of  whether  there  is  a  valid  marriage. — 
Western  &  Southern  Life  Ins.  (3o.  v.  Webster, 
189  S.  W.  429. 

«s»l  19  (Ky.)  A  policy  taken  out  on  the  life  of 
another,  by  one  who  pays  all  the  premiums,  is 
void  unless  the  person  taking  it  out  has  at  that 
time  an   insurable  interest  in   the  life   of  the 


Other.— Western  ft  Southern  Ldfe  Ins.   Co.   v. 
Webster,  188  S.  W.  429. 
^=>II9  (Mo.App.)  Contract    of    insurer    with 
stranger  to  insure  another's  life  is  void  as  against 

gublic    policy.— Lee   v.    Equitable   life   Assnr. 
oc.,  1^  S.  W.  1196. 

Insurance,  taken  out  by  Insured  himself  for 
benefit  of  one  not  having  an  insurable  interest 
in  his  life,  is  not  void  aa  against  pnbUe  policy. 
-Id. 

4=>I2I  (Mo.Api>.)  Contract  of  insurer  with 
stranger  to  insure  another's  life  is  void  as 
against  public  policy,  and  such  rule  applies  with 
equal  force  to  an  assignment  of  policy. — ^Lee  v. 
Equitable  Life  Assur.  Soc,  189  8.  W.  1195. 

9=>I23  (Ky.)  Where  a  woman,  living  with  a 
man  as  his  wife  under  a  formal  but  illegal  mar- 
riage, had  him  procure  a  policy' on  his  life  con- 
taining a  change  of  benendary  dause  and  she 
paid  the  premiums  therefor,  a  judgment  an- 
nulling her  marriage  as  void  ab  initio  terminat- 
ed her  insurable  Interest  in  his  life;  Ky.  St. 
i  2121,  aa  to  property  restored  on  divorce  "from 
the  bond  of  matrimony,"  not  ap^ing. — Western 
&  Southern  Life  Ins.  Co.  v.  Webster,  189  8. 
W.  428. 

Where  a  woman,  after  the  termination  of  her 
insurable  interest  by  divorce,  continued  until 
his  death  to  pay  premiums  on  a  policy  on  his 
life  in  which  she  had  been  beneficiary,  she  was 
entitled,  on  his  death,  to  recover  only  the  pre- 
miuma  paid  with  interest. — Id. 

V.  THE  OONTRAOT  IN  GENERAI.. 
(A)  Natnre.  Reaalattea.  and  Validity. 

^=9125(2)  (Ark.)  A  contract  of  insurance  made 
in  another  state  will  be  treated  as  valid  in 
Arkansas  if  valid  in  the  state  where  made. — 
St  Francis  Box  &  Lumber  Co.  v.  E.  F.  Perry 
A  Co.,  189  S.  W.  47. 

«=9l29  (Mo.App.)  A  soliciting  agent  of  an  in- 
surance company  without  power  to  issue  policies 
is  the  company's  agent  in  taking  applications 
with  full  power  and  authority  as  to  such  appli- 
cations, and  acts  which  he  performs  and  knowl- 
edge wnich  he  receives  and  acts  on  in  connec- 
tion with  such  applications  bind  the  company. — 
Kring  V.  Globe  Farmers'  Town  Mut  Fire,  Tor- 
nado, Cyclone,  and  Windstorm  Ins.  Co.,  of 
Rock  Port  189  8.  W.  628. 
<S=>r3l(3)  (Tex.Civ.App.)  Where  the  soliciting 
agent  represented  that  the  annual  premium 
would  be  a  certain  sum,  whereas  the  by-laws, 
by  reference  incorporated  In  the  policy,  provided 
for  assessments,  the  fact  that  tiie  representation 
was  oral  and  preceded  delivery  of  the  policy 
which  was  accepted  without  objection,  is  of  no 
serious  consequence. — Ulinois  Bankers'  Life 
Aas'n  T.  Dodson,  189  S.  W.  992. 
«=»I33(1)  (Tex.Oiv.App.)  Under  Vernon's  Say- 
les' Ann.  (jiv.  St  1914.  art.  4742,  subd.  3,  re- 
quiring life  insurers  to  state  in  single  provi- 
sion sum  payable  on  insured's  death,  clause  of 
life  policy,  following  schedule  stating  am'Ount 
of  insurance,  which  provided  that  half  only 
should  be  payable  if  death  occurred  within  six 
months,  held  void.— American  Nat.  Ins.  Co.  v. 
Hawkins,  189  S.  W.  330. 
4=9138(1)  (Tenn.)  A   policy   of   life   insurance, 

Sroviding  for  payment  of  premiums  in  advance, 
edaring  caah  loan  value,  and  providing  three 
options  on  default  of  payment  of  any  premium, 
is  not  in  violation  of  Acts  1907,  c.  467.— Mills  v. 
National  life  Ins.  Co.,  189  8.  W.  681. 

(B)  ComatmetioB  and  Operation. 

4=>I46(2)  (Mo.App.)  In  construing  insurance 
contracts,  provision  reasonably  auaoeptible  of 
two  meanings,  one  broader  in  scope  than  other, 
will  be  interpreted  most  favorably  to  insured.— 
Schmohl  V.  Travelers'  Ins.  Co.,  1*  S.  W.  697. 


Vor  casas  in  Dec.  Dig.  4  Am.  Dig.  Key  No.  Series  *  Indezaa  see 
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VI.   PREMIUMS,  DITBS,  ANV  ASSESS. 
MENTS. 

€=3 1 83  (Tex.CivApp.)  An  insurance  at;ent  sollc- 
itiug  and  Obtaining  applications,  collecting  pre- 
miums, and  delivering  policies  naa  implied  au- 
thority to  state  to  applicants  with  binding  effect 
on  the  insurer  what  the  amoant  of  the  annual 
premium  will  be.— Illinois  Bankers'  Life  Ass'n 
V.  Dodson,  189  S.  W.  992. 

Vn.  ASSIGirUENT  OR  OTHER  TRAMS- 
FER  OF  POUOT. 

@=>207(2)  (Mo.App^  Assignee  of  life  insurance 
policy  payable  in  20  years,  who  had  insurer 
indorse  liability  thereon  for  its  surrender  value 
as  a  paid-up  policy,  was  entitled  to  proceeds 
when  payable.^-Lee  t.  Bauitable  Life  Asaur. 
Soc.,  189  S.  W.  1195. 

dC.  AVOIDANCE  OF  POUOT  FOR 
MISREPRESENTATION,  FRAUD,  OR 
BREACH  OF  WARBANTT  OR  CON- 
DITION. 

(B)  Hattera  Relattnc  to  Propertr   or  In- 
terest lasvred. 

«=3282(2)  (Mo.App.)  It  is  sufficient  to  satisfy 
the  requirements  of  sole  and  unconditional  own- 
ership that  the  insured  is  the  sole  equitable  own- 
er and  has  the  fuU  equitable  titie.— Tamer  v. 
Home  Ins.  Co.,  189  S.  W.  626. 
^=>282(5)  (Mo.App.)  Insurance  policy,  condi- 
tioned on  sole  and  unconditional  ownership,  was 
not  avoided  by  the  fact  that  assured  was  tena'bt 
by  the  entirety  with  his  wife,  where  he  had  paid 
for  the  property  with  his  own  money,  directing 
the  deed  to  be  made  to  himself  and,  being  illiter- 
ate, supposed  it  to  have  been  so  made  until  aft- 
er the  fire.— Turner  v.  Home  Ins.  Co.,  189  S.  W. 
626. 

<g=3282(14')  (Mo.App.)  Where  insurance  policy 
on  a  dwelling  and  the  furniture  therein  Is  sever- 
able as  to  the  insurance  on  the  house  and  on  the 
furniture,  a  violation  of  the  warranty  as  to  the 
titie  of  the  real  estate  wiU  not  defeat  recovery 
tor  loss  of  personal  property. — Turner  v.  Home 
Ins.  Co..  189  S.  W.  m 

X.  FORFEITURE  OF  POLICT  FOR 
BREACH  OF  PROMISSORY  WAR- 
RANTY, COVENANT,  OR  CONDITION 
SUBSEQUENT. 

(A)  Gronnda  tn  General. 

«=5>302  (Mo.App.)  Rev.  St  1899,  }  7897,  pro- 
viding fo"  the  nonforfeiture  of  life  policies  aft- 
er payment  of  three  annual  premiums,  etc..  is 
constitutional. — Dodge  v.  New  York  Life  Ins. 
Co..  189  S.  W.  609. 

<S=>302  (Tex.Civ.App.)  Acts  83d  Leg.  c.  105 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
4874a,  4874b),  as  to  "technical"  breaches  of 
fire  msurance  policy,  held  constitutional. — 
MtDBL  Ins.  Co.  V.  Waco  Co.,  189  S.  W.  315. 
<S=>3fO(2)  (Tenn.)  Provisions  of  policy  held  to 
require  a  month's  notice  to  assured  before  for- 
feiture for  default  in  payment  of  interest,  ei- 
ther upon  a  loan  by  premium  note  or  on  assign- 
ment of  the  policy.— Mills  v.  National  Life  Ins. 
Co..  189  S.  W.  691. 

Where  premium  notes  given  by  insured  were 
payable  on  demand,  but  further  provided  that 
lapse  of  contract  would  be  sufficient  cause  for 
cancellation  without  notice,  the  note  was  pay- 
able only  on  demand  as  long  as  the  policy  was 
kept  alive,  but  on  default  it  could  be  .canceled 
without  notice. — ^Id. 

(B)   Matters  Relattnir  to  Propertr  or  In- 
terest iBiiDred. 

^=3326(3)  (Ky.)  Provision  in  a  fire  policy  that 
gasoline  shall  not  be  "kept,  used,  or  allowed"  on 
the  premises  means  a  permanent  keeping  or  us- 
ing, so  that  having  it  there  merely  for  tem- 
porary use  in  cleaning  an  anto  or  vulcanizing 


the  tires  does  not  void  the  policy.— Home  Ins. 
Co.  of  New  York  v.  Bridges,  189  S.  W.  6. 
«=>328(4)  (Ky.)  That  plaintiff,  in  notifying  in- 
sured's agent  of  transfer  of  title  from  her  hus- 
band to  herself,  failed  to  tell  him  ■  that  their 
marital  relations  were  hostile,  and  that  divorce 
was  pending,  is  not  a  fraudulent  concealment  of 
facts  material  to  the  risk.— Continental  Ins. 
Co.  V.  Bradley,  189  a  W,  706. 
©=>336(1)  (MoJlpp.)  Where  a  fire  insurance 
policy  was  expressly  voidable  by  taking  out  sob- 
seqnent  insurance,  and  Insured  shortly  after  is- 
suance procured  another  policy  which  was  in 
force  at  the  time  of  the  nre  loss,  the  original 
policy  was  void,  unless  the  provicdon  was  waiv- 
ed by  the  company.— Kring  v.  Globe  Farmers' 
Town  Mut  Fire,  Tornado,  Cyclone,  and  Wind- 
storm Ins.  Co.,  of  Hock  Port,  189  S.  W.  628. 
®=3336(1)  (Tex.CivApp.)  Clause  in  an  insur- 
ance policy  forbidding  concurrent  insurance  in 
excess  of  amount  allowed  is  a  promissory  war- 
ranty, the  breach  of  which,  in  the  absence  of 
waiver  or  estoppel,  will  avoid  the  policy.— Me- 
chanics' &  Traderi^  Ins.  Go.  v.  Dalton,  189  S. 
W.  771. 

<S=>336(e)  (Tex.Civ.App.)  A  provision  that  a 
policy  should  be  void,  ui  the  absence  of  a«;ree- 
ment,  if  insured  procured  other  insurance, 
was  not  nullified  by  a  concurrent  insurance 
clause  which  did  not  provide  for  forfeiture 
for  its  violation.— iStna  Ina.  Co.  t.  Waco  Co., 
189  S.  W.  316. 

(B)  noBparment  o(  Premlama   or  Aaaesa- 
menta. 

«=»353(1)  (Tenn.)  Where  the  poUcy  fixes  def- 
initely the  amount  of  the  premium  and  the  time 
of  payment,  the  insurer  need  not  give  insured 
notice  of  amount  and  maturity  of  premium,  in 
the  absence  of  statute  or  express  or  implied 
agreement  to  do  so.— Mills  ▼.  National  lAte  Ins. 
Co.,  189  S.  W.  691. 

€='364  (Ky.)  Provision  in  endowment  life  pol- 
icy for  surrender  charge  of  1  per  cent,  of 
policy  in  case  of  either  paid-np  or  extended  in- 
surance was  contrary  to  Ky.  St.  {  659.  subds. 
2,  4,  relative  to  forfeiture  of  life  policies  for 
nonpayment  of  premiums,  etc.,  and  void. — 
Peak  -V.  Mutnal  Benefit  life  Ins.  Co.,  1S9  S. 
W.  195. 

®=3367(2)  (Tenn.)  Under  provisions  of  policy, 
where  insured  failed  to  pay  a  premium  when 
due,  being  indebted  to  almost  the  full  cash  loan 
value  of  the  policy,  held  that  the  policy  lapsed 
and  the  extended  term  insurance  could  not  take 
effect  further  than  in  the  amount  the  difference 
between  the  indebtedness  and  the  cash  loan 
value  would  purchase. — Milla  v.  National  Life 
Ins.  Co.,  189  S.  W.  691. 

XI.   ESTOPPEL,  WAIVER,  OR  AOREE- 

BXENTS  AFFECTING  RIGHT    TO 

AVOID  OR  FORFEIT  POLICY. 

«=>372  (Tex.Civ.App.)  The  taking  of  additional 
insurance  without  permission  being  indorsed  on 
a  policy,  as  required  thereby,  does  not  avoid 
the  policy,  if  the  insurer  consents  thereto. — 
Mechanics'  &  Traders'  Ina.  Co.  v.  Dalton,  188 
S.  W.  7n. 

Condition  of  insurance  policy  requiring  that 
insurer's  written  consent  for  insurance  in  excess 
of  the  amount  of  concurrent  insurance  stipulat- 
ed therein  must  be  indorsed  on  or  attached  to 
such  policy,  may  be  waived  by  a  duly  authorized 
agent  of  the  insurer.— Id. 

€=>373(1)  (Tex.Civ.App.)  If  an  insurance  agent 
states  that  the  insurance  will  cost  a  stated  sum 
per  year,  and  applicant  relying  thereon,  pays 
such  amount,  and  the  company  issues  the  policy 
without  informing  him  that  the  sum  is  not  a  fuU 
year's  premium,  the  company  Is  estopped  to  as- 
sert forfeiture  for  nonpayment  of  an  assessment 
of  which  insured  had  no  notice. — Illinois  Bank- 
ers' Life  Ass'n  v.  Dodson,  189  S.  W.  992. 
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«s>378(l)  (MoApp.)  Under  Rer.  St.  1909,  | 
7166,  as  to  necessity  of  written  waiver  of  policy 
conditions  by  agents  of  town  mutual  fire  in- 
surance companies,  knowledge  by  the  local 
agent  of  such  a  company  of  a  mere  remark  by 
insured  after  the  policy  had  been  issued  that  she 
had  taken  out  additional  insurance  in  another 
company,  not  communicated  by  him  to  the  com- 
pany, was  not  a  waiver  of  breach  of  policy 
condition  not  to  take  out  subsequent  insurance. 
— Krine  r:  Globe  Farmers'  Town  Mut.  Fire, 
Tornado,  Cyclone,  and  Windstorm  Ins.  Co.,  of 
Rock  Port,  189  S.  W.  628. 
«=9379(1)  (Mo.App.)  Illiterate  insured  Md 
not  barred  from  recovering  on  fire  insarancft 
policy  by  false  statement  In  the  applieatioil 
prepared  by  insurer's  agent  as  to  stovepipe  ex- 
tending through  roof  of  his  house,  of  which 
statement  insured  had  no  knowledge  when  he 
signed  the  application  without  reading.— Tomer 
V.  Home  Ins.  Co.,  189  S.  W.  626. 

Xn.  RISKS  AMD  CAUSES  OF  LOSS. 
(B)  Aceldent    and  Healtk   laavraBoa. 

€=>452  (Mo.App.)  TTnder  policy  insuring 
against  accidental  loss  of  life  while  riding  as 
passenger  "in  a  railway  passenger  car,"  insur- 
er Md  liable  for  death  in  falling  or  being 
thrown  from  platform  of  passenger  train  while 
attempting  to  pass  between  two  cars.— Schmohl 
V.  Travelers'  Ins.  Co.,  189  S.  W.  697. 
€=3455  (Mo.App.)  In  action  on  policy  insuring 
plaintiff's  mother  against  accidental  loss  of  life 
while  riding  as  passenger  in  railway  car,  agreed 
statement  of  facts  held  snfBcient  to  show  vio- 
lent death.— Schmohl  v.  Travelers'  Ins.  Co.,  180 
S.  W.  697. 

xxv.  nroTioE  Ain>  proof  of  ross. 

®=>559(2)  (Mo.App.)  In  an  action  upon  a  life 
policy,  where  insurer  denies  liability,  the  fact 
that  notice  of  claim  was  not  given  and  proofs 
of  death  furnished  within  90  days  after  the 
death  of  the  insured  does  not  bar  recovery. — 
Dodge  ▼.  New  Xork  Life  Ins.  Cp.,  189  8.  W. 
609. 

XVI.  RIGHT   TO  PROCEEDS. 

€=>587  (Ky.^  Provision  of  life  policy,  taken  out 
by  husband  in  favor  of  wife,  with  reference  to 
oMtignment,  held  not  to  authorize  change  of 
beneficiary.— O'Bryan  v.  England,  189  S.  W. 
1126. 

«=>589  (Ky.)  Under  Ey.  St  g  655,  in  absence 
of  authority  by  policy  or  charter  provision  of 
insurer,  husband,  who  took  oat  lite  policy  in 
favor  of  wife,  had  no  authority,  before  or  after 
her  death,  to  change  beneficiary,  so  that  thei 
policy,  which  was  paid  up,  passed  under  hei* 
will.— O'Bryan  v.  England,  189  S.  W.  1126. 

XVII.  PAYMENT    OR   DISCHARGE. 
CONTRIBTTTION.   AND    SUB- 
ROGATION. 

«3»602  (Mo.App.)  Rev.  St.  1909,  |  7068.  as 
amended  by  Act  March  30,  1911  (Laws  1911,  p. 
282),  authorizing  the  imposition  of  damages 
and  attorney's  fees  for  vexatious  refusal  to  pay 
losses,  are  constitutional.- Dodge  t.  New  York 
Life  Ins.  Co.,  189  S.  W.  609. 
€=9602  (Tex.Civ.App.)  Under  Vernon's  Sayles'' 
Ann.  Civ.  St.  1914,  art.  4746,  insurance  com- 
pany, which  failed  to  pay  beneficiary  under 
|450  policy,  after  her  demand  for  payment  of 
$225,  represented  by  insarer's  division  super- 
intendent to  be  all  that  was  due,  held  liable 
in  damages  of  12  per  cent  of  the  face  amount 
of  policy,  which  was  in  fact  the  amount. — 
American  Nat  Ins.  Co.  ▼.  Hawkins,  189  S.  W. 
330. 

«s»602  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  CiT.  St  1914,  art  4746,  allowing  inter- 
est and  attorney's  fees  upon  failure  to  pay  loss 


after  demand  upon  insurance  company,  held, 
that  demand  can  be  made  npon  any  agent  of 
company  authorized  to  act  in  premises. — ^Amer- 
ican Nat  Ins.  Co.  v.  Hollingaworth,  189  S.  W. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  4746,  proper  demand  on  insurance  company 
for  payment  of  loss  is  a  prerequisite  to  demand 
for  penalty  and  attorney's  fees,  and  proof  of 
loss  and  filing  suit  is  not  sufficient— Id. 

«=3602  (Tex.Civ.App.)  The  demand  by  the  ben- 
eficiary for  payment  of  a  disputed  claim  on  a 
life  policy  sufficient  to  entitle  nim  to  recover  12 
per  cent,  damages  and  attorney's  fee  nuiy  be 
made  after  bringing  action  on  the  policy. — Illi- 
nois Bankers'  life  Ass'n  v.  Dodson,  189  S.  W. 
99Z 

XVm.   ACTIONS  ON  POLICIES. 

€s>624(6)  (Tex.Civ.App.)  Agreement  to  pay 
attorney  a  fixed  sum,  based  on  recovery  on  a 
life  insurance  policy,  held  not  to  pass  the  legal 
title  out  of  the  beneficiary  so  as  to  make  the 
attorney  a  necessary  party  to  an  action  on  the 
policy.— AmericaB  Nat  Ins.  Co.  v.  Hawkins, 
189  S.  W.  380. 

<$=>629(2)  (Tex.CiT.App.)  Allegations  of  peti- 
tion held  to  suffieienuy  allege  the  authority  of 
the  agent  to  bind  tite  insurer  by  his  statements 
as  to  what  the  premium  would  be. — Illinois 
Bankers'  Life  Ass'n  v.  Dodson,  189  S.  W.  992. 

€=>63S  (Ky.)  A  petition  to  recover  on  fire 
policy  held  good  as  against  demurrer  for  uncer- 
tainty of  allegations  as  to  loss  incurred. — Con- 
tinental Ins.  Co.  V.  Bradley,  189  8.  W.  706. 

€=>637  (Ky.)  A  petition  to  recover  on  fire 
policy  held  not  demurrable  as  failing  to  allege 
msurer's  consent  to  the  assirament  of  the  pol- 
icy.—Continental  Ins.  Co.  T.  Bradley,  189  S.  W. 
706. 

€s>643(l)  (Tez.CiT.App.)  The  demand  by  the 
lieneflciary  for  payment  of  a  disputed  claim  on  a 
policy  of  life  insurance,  sufficient  to  entitle  him 
to  recover  12  per  cent,  damages  and  attorney's 
fee,  may  be  made  after  bringing  action  on  the 
policy  and  be  shown  by  amendment. — Illinois 
Bankers'  Life  Ass'n  v.  Dodson,  180  S.  W.  092. 

€=»646(6)  (Mo.App.)  In  action  on  accident 
policy,  agreed  statement  of  facts  showing  death 
from  falling  or  being  thrown  from  platform  of 
moving  train,  held  to  raise  presumption,  in  ab- 
sence of  contrary  evidence,  that  death  was  ac- 
cidental.— Schmohl  V.  Travelers'  Ins.  Co.,  189 
S.  W.  697. 

€=>664  (Tez.CiT.App.)  In  action  on  fire  insur- 
ance policy,  defended  on  ground  of  concurrent 
insurance  not  indorsed  on  the  policy,  as  re- 
quired thereby,  evidence  as  to  the  opinion  given 
by  insurer's  employ^  in  charge  that  property 
was  a  coinsurance  risk  was  material  as  show- 
ing employe's  waiver  of  written  notice  as  to 
additional  insurance.— Mechanics'  &  Traders' 
Ins.  Co.  T.  Dalton,  189  S.  W.  771. 

€=>665(1)  (Ky.)  Evidence  heid  sufficient  to 
show  assent  of  the  insurer  to  assignment  of  a 
fire  policy. — Continental  Ins.  Co.  v.  Bradley, 
189  S.  W.  706. 

<Es»665(2)  (Tez.Civ.Ai>p.)  Evidence  held  to  show 
that  the  agent  soliciting  insurance  bad  power 
to  bind  insurer  by  a  statement  of  what  the  an- 
nual premium  would  be. — Illinois  Bankers'  Life 
Ass'n  V.  Dodson,  189  S.  W.  992. 

€=>665(3)  (Tenn.)  A  statement  of  insurer's 
general  manager  that  he  had  sent  insured  no 
notice  of  maturity  of  premium  and  interest, 
and  that  he  could  not  say  whether  the  local 
agent  had  sent  such  notice,  but  presumed  that 
he  had,  is  too  indefinite  to  show  a  course  of 
condact,  rendering  necessary  the  giving  of  such 
notice  before  declaring  forfeiture  of  the  policy. 
— MiUs  v.  National  Life  Ins.  Co.,  189  S.  W. 
691. 
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<8=»665(8)  (Tex.ClT.App.)  In  action  on  policy 
of  fire  insurance,  facts  found  by  jurv,  and  the 
evidence  also  held  sufficient  to  sustain  findings 
for  plaintiff  cm  issues  of  waiver  and  estoppel 
as  against  defense  of  concurrent  insurance  with- 
out insurer's  indorsement  on  policy. — Mechanics' 
&  Traders'  Ins.  Co.  v.  Dalton,  189  S.  W.  771. 
4^=3668(1)  (Mo.App.)  In  action  on  a  life  pol- 
icy, whether  defendant  has  vexatiously  refused 
to  pay  the  loss,  under  Rev.  St.  1909,  !  7068, 
as  amended  by  Act  March  30,  1911  (Laws  1911, 
p.  282),  is  to  be  determined  by  the  trier  of  the 
facts.— bodge  t.  New  Xork  Life  Ins.  Co.,  188  8. 
W.  809. 

4=3668(11)  (Mo.A^p.)  In  action  on  life  insur- 
ance policy  insuring  a  dentist  against  "septic 
poisoning,  the  result  of  external  inoculation 
through  accidental  contact  with  septic  matter," 
evidence  held  to  warrant  submission  to  the  jury 
of  the  question  wheth^  death  resultt^d  from  that 
cause.— Merrick  v.  Travelers'  Ins.  Co.,  189  S. 
W.  392. 

«=9668(1S)  (Tez.Ciy.App.)  In  action  on  fire 
policy,  the  court  did  not  err  in  refusing  per- 
emptory instruction  for  defendant  Usoring 
waiver  and  estoppel. — Mechanics'  &  Traderr 
Ins.  Co.  v.  Dalton,  189  S.  W.  771. 

In  action  on  fire  policy,  court  did  not  err  in 
refusing  a  peremptory  instruction  for  defend- 
ant assuming,  as  a  matter  of  law,  that  the  evi- 
dence was  not  su£9cient  to  raiae  the  isauea  of 
waiver  and  estoppeL— Id. 

XX.  ICimTAI.  BENXnT  IKSITHAirCB. 
(A)   Corpormttomm  mat   AaooaUitiona, 

4s>687  (Mo.App.)  Oonditioni  of  a  policy  held 
to  make  it  one  upon  the  assessment  plan  within 
Rev.  St.  1909,  §  6960.— Hill  v.  Business  Men's 
Accident  Aas'n,  189  S.  W.  687. 

CB)  The  OoBtrmet  is  0«>eml. 

9=>723(6)  (McApp.)  A  warranty  that  insared 
was  not  afflicted  with  a  certain  disease  will,  if 
false,  defeat  the  policy  in  a  beneficial  associa- 
tion on  the  aMessment  plan  regardlees  of  its 
materiality.— Hill  v.  Business  Men's  Accident 
Ass'n,  1^  8.  W.  687. 

(D)  Forfeiture  or  SnapeBatom. 

^^751  (1)  (Ark.)  In  the  absence  of  a  statute  or 
law  of  the  society  requiring  notice  as  a  condi- 
tion precedent  to  the  payment  of  fixed  dues, 
such  notice  is  not  a  prerequisite  to  a  forfeiture 
for  nonpayment  of  the  dues.- Loyal  Protective 
Ins.  Co.  \.  Walker,  189  S.  W.  1050. 

If  a  fraternal  benefit  society  adopts  the  prac- 
tice of  doing  so  and  leads  ita  members  to  be- 
Ueve  that  notice  will  b«  given,  it  cannot  de- 
clare a  forfeiture  without  giving  such  notice. 
—Id. 

(B)   Benellclarlea    and   Beneata. 

«=»777  (Tex.Civ.App.)  Where  the  constitution 
and  by-laws  of  defendant  fraternal  insurance 
association  provide  for  the  appointment  of 
beneficiaries  by  issuance  of  certificate,  oral 
statements  and  declarations  of  insured  aa  to 
who  would  receive  benefit,  held  not  to  constitute 
a  legal  designation. — Carr  v.  Grand  Lodge  Unit- 
ed Brothers  of  Friendship  of  Texas,  189  S.  W. 
610.  k 

«=»778  (Tei.Civ.App.)  Under  Rev.  St  1911, 
art.  4832,  and  constitution  and  by-laws  of  de- 
fendant, where  no  benefit  certificate  had  ever 
been  issued  to  deceased  either  before  or  after 
marriage,  held,  that  payment  of  death  benefits 
«hould  be  made  to  her  husband,  and  plaintiff 
wbom  she  had  intended  to  make  a  beneficiary 
had  no  claim. — Carr  v.  Grand  Lodge  United 
Brothers  of  Friendship  of  Texas,  189  S.  W.  510. 

(F)  Aotiona  tor  BeneCta. 

9=>8I7(1)  (Mo.App.)  When  prima  fade  case  is 
made  by  plaintiff  in  action  on  benefit  certificate, 
burden  is  on  defendant  to  establish  affirmativa 


defense  to  satisfaction  of  JnrT.— Gooden  ▼.  Mod- 
em Woodmen  of  America,  189  8.  W.  394. 
«=?8I9(1)  (Tex.Civ.App.)  In  an  action  on  a 
policy  of  fraternal  benefit  insurance,  where  it 
was  undisputed  that  no  certificate  had  been 
issued  naming  plaintiff  beneficiary,  evidence 
held  insufficient  to  support  a  finding  that  plain- 
tiff was  named  as  beneOciary  in  obligation  when 
deceased  joined  the  lodge.— Carr  t.  Grand  Lodge, 
United  Brothers  of  Friendship  of  Texas,  189  S. 
W.  510. 

«=>8I9(2)  (Ark.)  In  a  suit  on  a  fraternal 
benefit  policy,  evidence  held  sufficient  to  war- 
rant the  jury  in  finding  that  the  society  bad  led 
,  the  member  to  believe  that  notice  of  dnes 
would  be  given  him  and  that  no  sach  notice 
was  given.— Loyal  Protective  Ins.  Co.  v.  Walk- 
er, 189  S.  W.  1060. 

4=>825(1)  (Mo.App.)  Though  evidence  in  sup- 
port of  affirmative  defense  in  action  on  benefit 
certificate  is  uncontradicted,  the  issue  must  be 
submitted  to  the  jury  to  determine  credibility 
of  evidence. — Gooden  v.  Modem  Woodmen  of 
America,  189  S.  W.  394. 

In  action  on  benefit  certificate,  evidence  of 
abandonment  of  insurance  held  insufficient  to 
overcome,  as  a  matter  of  law,  plaintiCa  prima 
facie  case. — Id. 

€=982S(2)  (Mo.App.)  Where  plaintiff  in  ac- 
tion on  benefit  certificate  made  out  a  prima  fa-- 
cie  case,  court  can  be  convicted  of  error  in  re- 
fusing peremptory  instruction  for  defendant 
only  on  conclusive  showing  either  of  Suspen- 
sion or  abandonment  by  the  member. — Grooden 
r.  Modem  Woodmen  of  America,  188  S.  W. 
894. 

In  action  on  benefit  certificate,  if  record  in- 
troduced by  plaintiff  and  relied  on  by  defend- 
ant showed  that  decedent  had  not  paid  assesa- 
ments,  peremptory  instruction  idionld  have 
been  given.— Id. 

INTENT. 

See  Deeds,  4s>93;  Domicile,  9=34;  B<vidence, 
<8=9461 ;  Larceny,  «=>44;  Rape,  «s>59;  Stat- 
utes, «s>ldl;  TrasU,  «s>70;  Willa.  «=s>438, 
441. 

INTEREST. 

See  Courts,  «=>168;  Evidence,  «=380;  Sales, 
«=s>187;    Usury. 

X.  BIGHTS  AKP_T.TABTT.rnE8  Ol 
OENEBAIi. 

4=»I8(1)  (Tez.CSv.App.)  In  action  between  two 
parties,  each  claiming  a  balance  due  trota  the 
other,  where  appellant  is  found  to  owe  appel- 
lee a  substantial  sum,  appellant  cannot  object 
to  failure  of  court  to  allow  interest  on  his  ac- 
count against  appellee,  where  appellee  has  not 
been  allowed  interest — Walter  v.  Rowland,  189 
S.  W.  981. 

IV.  BEOOVEBT. 

^=966  (Tez.Oiv.App.)  In  suit  for  daaMgea  to 
shipment  of  live  stock  in  sum  of  $974,  with 
prayer  for  general  relief  without  any  special 
demand  for  interest  as  part  of  damages,  inter- 
est might  be  allowed  as  a  part  of  sum  claimed 
as  including  interest  thereon  from  the  accrual 
from  cause  ot  action  to  triaL— Ft  Worth  &  D. 
C.  Ry.  Co.  T.  AUen,  188  a  W.  76S. 

INTERPLEADER. 

See  Pleading,  4=9214. 

I.  BIGHT  TO  IHTEBPUBABEIt. 

€=>9  (Mo.App.)  All  holders  of  bonds  secnred 
by  a  mortgage  on  corporate  property  assert  a 
nfiht  to  the  fund,  resulting  from  a  loreclosore 
sale,  which  comes  from  the  same  source,  and 
therefore  can  be  required  to  inter^ead  as  tn 
their  rights  to  the  fund. — Novinger  Bank  t.  Sfa 
Louia  Xfnion  Trust  Oo.,  188  B.  W.  828. 
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•s>IO  (McApp.)  The  trnstee  nnder  a  mortjrasre 
secnrins  corporate  bonds,  which  holds  a  portion 
of  the  proceeds  of  foreclosure  sale  over  whicn 
there  Is  dispute  as  a  mere  disinterested  stake- 
holder, is  entitled  to  hare  the  partiea  interpl^o, 
unless  such  right  is  defeated  by  some  subse- 
quent occurrence.— Novinger  Bank  v.  St.  Louis 
Union  Trust  Co.,  188  S.  W.  826. 

An  offer  by  a  trustee  for  bondholders  to  pay 
the  amount  due  on  all  nine  bonds  held  by  a 
bank  into  court  when  only  eight  of  thoae  bonds 
were  disputed  does  not  show  partiality  by  the 
trustee  which  defeats  his  right  to  interplead. 
—Id. 

A  real  dispute,  between  the  party  seeking  in- 
terpleader and  those  claiming  the  funds,  is  fatal 
to  the  right  to  have  the  claimants  interplead. 
—Id. 

The  right  to  interplead  is  not  defeated  by  un- 
founded claim  to  more  than  is  due  from  the 
trustee  made,  not  in  good  faith,  but  merely  to 
defeat  the  right  to  interplead. — ^Id. 

A  trustee,  under  a  mortgage  securing  corpo- 
rate bonds,  does  not,  by  paj'ing  the  expenses  of 
the  sale,  including  the- amount  fixed -by  statute, 
retain  an  interest  in  tlis  fund  which  defeats 
his  right  t»  have  the  eiaimants  thereto  inter- 
plead.—Id. 

9=9 1 1  (Mo.App.1  A  reserration  by  all  bondhold- 
ers of  their  ngbt  to  the  distributive  share  of 
disputed  bonds  justifies  the  trustee  in  paying 
the  entire  fund  into  court  to  secure  interplead- 
er, though  only  part  of  the  bondholders  had 
formally  notified  nim  that  they  questioned  the 
validity  of  the  bonds.— Novinger  Bank  v.  St 
Louis  Union  Trust  Co.,  189  S.  W.  826. 

9s>l  I  (MoJLpp.)  In  action  on  life  insurance 
policy  where  insurer  admitted  ita  liability  and 
set  up  claim  of  defendant  asdgnee,  a  case  was 
made  justifying  an  order  that  plaintiff  and 
such  defendant  interplead.— Lee  v.  Kquitable 
Life  Assur.  Soc.,  189  S.  W.  IIW. 

n.  FROOEEDINOS  AHD  BEUEF. 

9=323  (Mo.App.)  A  bill  of  interpleader  is  suf- 
ficient if  it  states  the  respective  claims  In  such 
a  way  as  to  show  that  there  is  reasonable  doubt 
as  to  where  the  money  should  go. — Novinger 
Bank  v.  St.  Looig  Union  Trust  Co.,  189  S.  W. 
826. 

9=»23  (Tez.Civ.App.)  In  an  action  on  a  policy 
of  insurance,  an  answer  admitting  liabilitj  and 
stating  that  defendant  bad  no  personal  interest 
in  fund,  etc.,  held,  a  sufficient  biU  of  interplead- 
er, making  it  duty  of  court  to  require  other 
claimant  to  answer. — Grand  Lodge,  Colored  K. 
P.  of  Texas,  v.  Cleo  Lodge  No.  222,  Colored 
K.  P.,  189  S.  W.  764. 

9=>28  (Tex.Civ.App.)  In  an  insurance  case 
upon  filing  of  a  bill  of  interpleader  by  defend- 
ant, only  issue  raised  was  whether  alleged 
claimant  be  required  to  interplead  with  plaintiff 
for  fund.— Grand  Lodge,  Colored  K.  P.  of  Tex- 
as, V.  Cleo  Lodge  No.  222,  Colored  K.  P.,  189 
B.  W.  764. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERURBAN  RAILROADS. 

Se«  RaUroads,  <3=»320. 

INTERVENING  CAUSE 

See  Negligence,  9=962. 

INTESTACY. 

See  Descent  and  Distribution. 


INTOXICATING  LIOUORS. 

See  Criminal  Law,  9s>768,  764,  829;    Indict- 
ment and  Information,  9=>132. 

m.  I.OOAI.   OFTIOK. 

9=935  (Tex.01v.App.)  Under  Const  art.  16,  i 
20,  and  Hev.  St  1911,  arts.  3062,  5720,  6723, 
held  that  result  of  an  election  on  question  of 
prohibition  is  determined  by  a  majority  of  qual- 
ified voters  voting.— Marsden  v.  Troy,  189  S. 
W.  960. 

iSsa36(4)  (Mo.App.)  Publication  of  result  of  a 
local  option  election  in  only  one  of  the  two  pa- 
pers in  which  county  court  ordered  it  to  be 
published  was  insufficient,  and  a  conviction  for 
violating  the  local  option  law  is  not  authorized. 
—State  V.  Green,  189  S.  W.  1196. 

IV.   LICENSES  AND  TAXES. 

9=»6I(1)  (Ey.)  County  courts  have  no  power 
to  grant  liquor  licenses  in  an  incorporated 
town,  where  that  power  has  been  conferred  on 
the  mnnicipality  itself. — Commonwealth  v. 
Beam,  189  S.  W.  1114. 

Under  Ky.  St  g  3637,  snbsec  4,  council  of  a 
city  of  the  fifth  class  has  the  exclusive  power 
of  granting  or  refusing  liquor  licenses,  includ- 
ing a  tavern  license. — ^Id. 

VX   OXTEN8ES. 

9=>I45  (Tex.Civ.App.)  Act  of  keeping  open  cab- 
aret, operated  with  saloon,  after  9:30  p.  m.,  al- 
lowing customers  to  drink  beer  pardiased  for 
them  by  waiters  in  saloon  before  such  hour, 
and  allowing  waiters  to  deliver  liquors  so  pur^ 
chased,  etc.,  held  a  violation  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  7451,  establishing  clos- 
ing hour  of  9:30  p.  m.  for  saloons.— Walker  v.- 
TerreD,  189  S.  W.  76. 

Cabaret,  operated  in  connection  with  salo<)n, 
htid  jport  thereof,  wltMa  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art.  7461.  providing  a  closing  hour 
of  9:80  p.  m.  for  any  house  or  place  where  the 
business  of  selling  liquors  under  a  license  is 
conducted. — Id. 

9=9 1 46(8)  (MoApp.)  Where  accused  took 
money  from  another,  undertaking  to  procure 
whisky  for  him,  and  gave  the  money  to  a  third 
person,  who  advised  accused  he  put  some  whis- 
ky under  a  certain  box,  of  which  accused  in- 
formed the  purchaser,  this  constituted  a  "de- 
livery" of  the  whisky  by  accused  to  the  pur- 
chaser.—State  V.  Elmore,  189  S.  W.  612. 
9=>I46(6)  (Ky.)  A  distiller,  contracting  with 
the  owner  of  apples  to  deliver  to  him  halt  of  the 
brandy  made  from  his  apples,  each  party  to  pay 
the  internal  revenue  license  on  his  half  of  the 
brandy,  does  not,  by  carrying  out  such  contract, 
keeping  the  apples  and  brandy  separate  from 
his  own,  make  a  sale  of  intoxicating  liquors,  in 
violation  of  the  local  option  law.— Boggs  v.  Com- 
monwealth, 189  S.  W.  21. 

9=9)47(1)  (Mo.App.)  Where  a  licensed  saloon 
keeper,  visiting  in  a  different  county,  took  an 
order  for  alcohol,  and  there  received  payment' 
therefor,  and  on  returning  home  drew  the  al- 
cohol from  the  barrel,  bottled  it,  and  expressed 
it  to  the  buyer,  the  sale  occurred  in  the  county 
of  his  business,  and  not  in  the  other  coun^. — 
State  V.  Scott,  189  S.  W.  1191. 

vm.   OBIMINAI.  PROSEOimONS. 

9=9205(2)  (Tex.Cr.App.)  An  indictment  for 
selling  intoxicating  liquors  in  prohibition  ter- 
ritory, which  recited  the  holding  of  an  elec- 
tion, the  entry  and  publication  of  the  order  of 
the  commissioners'  court  and  the  sale  by  de- 
fendant thereafter,  held  sufficient;  it  being  un- 
necessary to  set  forth  the  orders  for  the  elec- 
tion.—Matthews  V.  State,  189  S.  W.  49J.. 
9=^223(6)  (Mo.App.)  Under  a  complaint  charg- 
ing violation  of  Rev.  St  1909,  {  7227,  in  keep- 
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ing  intoxicating  Uqaors  for  persons  apecificall) 
named,  defendant  could  not  be  convicted  of 
keeping  liquor  for  son  who  was  not  named. — 
State  V.  McCowen,  189  S.  W.  618. 
^=»224  (Mo.App.)  In  a  prosecution  for  viola- 
tion of  Rev.  St.  1909,  f  7227,  it  dsvolved  upon 
state  to  establish  a  guilty  intent  by  showing 
that  accused  knew  that  there  was  intoxicating 
liquor  in  barrels  of  alleged  empty  botties  which 
he  shipped.— State  v.  McCowen,  189  S.  W.  618. 
^=>236(1)  (Ark.)  In  a  prosecution  for  being  in- 
terested- in  manufacture  of  intoxicating  liquors 
contrary  to  law,  evidence  Keld  to  warrant  a  ver- 
dict of  guilty.— Bennett  v.  State,  189  S.  W. 
671. 

<^»236(1)  (Mo.App.^  In  a  prosecution  for  keep- 
ing and  delivering  intoxicating  liquors  in  local 
option  territory,  evidence  held  insufficient  to 
show  that  defendant  knew  that  barrels  which  he 
shipped  contained  intoxi6ating  Uaaor.— State  t. 
McCowen,  189  S,  W.  6ia 
<8=»236(11)  (Tex.Cr.App.)  In  prosecution  for  vi- 
olating local  option  law,  where  state's  witness 
testified  to  sale,  which  was  denied  by  defendant, 
whose  denial  was  supported  by  other  testiinony, 
conviction  will  not  be  reversed  for  insufficiency 
of  evidence.— Parita  v.  State,  189  S.  W.  142. 
«»236(11)  (Tex.Cr.App.)  In  prosecution  for 
an  unlawful  sale  of  intoxicating  liquor,  evidence 
held  to  sustain  finding  that  defendant  had  not 
ordered  the  whisky  for  and  at  instance  of  his 
uncle.- Martin  v.  State,  189  S.  W.  264. 
«=238(1)  (Mo.App.)  Evidence  held  to  warrant 
refusal  of  peremptory  instruction  in  favor  of  de- 
fendant accused  of  violating  the  local  option 
law.— State  v.  Miller,  189  S.  W.  687. 

INVITED  ERROR. 

See  Appeal  and  Error,  ^s»882;  Criminal  Law, 
«=»1137. 

JAILS. 

See  Prisons. 

JOINDER. 

See  Action,  «=>45,  50;  Homestead,  4=9118; 
Indictment  and  Information,  4^9128;  Par- 
ties, ®=»26,  91. 

JOINT-STOCK  COMPANIES. 

4=»I5(1)  (Ky.)  Members  of  a  joint-stock  asso- 
ciation are  liable  as  partners  for  its  obligations, 
notwithstanding  Const,  {j  208,  and  Ky.  St.  | 
457,  including  such  associationB,  under  the  term 
"corporation."— Roller  v.  Madison,  189  S.  W. 
914. 

4=»I9  (Ky.)  For  personal  injuries  from  negli- 
gence of  a  joint-stock  association,  the  members 
may  be  sued  rather  than  the  association;  the 
association  not  beinga  necessary  party.— Roller 
V.  Madison,  189  S.  W.  914. 

JOINT  TENANCY. 

See  Partition,  «s>77;   Tenancy  in  Common. 
4=3 10  (Ky.)  Joint   tenant,   or   tenant  in   com- 
mon, may  maintain  action  against  cotenant  who 
has  forcibly  ejected  him. — ^Avey  v.  Hoeancamp. 
188  S.  W.  917. 

JUDGES. 

See  Elections,  4=9275;  Justices  of  the  Peace; 
Weapons,  ^=>11. 

n.   gPEOIAI.  OR  SPBgTI'l'UTJB 
JUDGES. 

*=»f5(l)  (Tei.Civ.App.)  Under  Const  art  6,  I 
11,  as  amended  September  22,  1891,  where 
single  justice  of  Court  of  Civil  Appeals  was 
recused,  a  special  associate  justice  properly  was 
appointed  by  the  Governor  to  sit,  and  the  court 
so  composed  wa*  legally  constituted,  despite 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  1584. 


— Boyntpn  Lumber  Co.  ▼.  Houston  OQ  Co.  of 
Texas,  189  S.  W.  749. 

XV.  DISQUALinCATION  TO   ACT. 

<8=>56  (Tex.Civ.App.)  That  judge  in  gamirii- 
ment  proceedings  is  related  to  garnishee,  or 
18  in  some  way  connected  with,  or  intet«sted  in, 
subject-matter  of  proceedings,  does  not  render 
void  judgment  in  original  suit  against  defend- 
ant—Gerlach  Mercantile  Co.  v.  Hncbes-Bo- 
sarth-Anderson  Co.,  189  S.  W.  784. 

JUDGMENT. 

See  Execution. 

For  judgments  in  particular  actions  or  prooeed- 

ings,  see  also  the  various  spedfic  topio. 
For  review  of  judgments,  see  Appeal  and  Error. 

X.  KATTIBi:  Am)  ESSENTIAIA  IX 
OENEKAI.. 

«8=»I8(2)  (Tex.Civ.App.)  In  an  action  by  a  les- 
see for  his  one-half  interest  in  the  prt>ceedB  (rf 
wheat  raised  on  demised  premises,  hOd  that 
^ugh  petition  alleged  lie  wheat  sold  for  f3,- 
900,  and  lessee  had  not  received  bis  half,  judg- 
ment is  not  objectionable  as  based  on  matter 
not  pleaded  because  of  testimraiy  by  lessee  tliat 
check  to  his  order  by  lessor,  and  paid,  related, 
not  to  sum  in  controversy,  but  to  wheat  in  an 
elevator.— Woodley  v.  Pike,  180  S.  W.  746 
«=»I8(3)  (Tex.av,App.)  A  petition  subject  to 
general  demurrer  will  not  support  any  judg- 
ment—Montgomery T.  McOaskfll,  188  &  W. 
TUT. 

IV.  BY  DETAin.T. 
<A)  Reavtaltes   and   Valldltr. 

<fc=»IOI(2)  (Ky.)  Under  Ky.  St  i  4076d,  in  a 
proceeding  for  forfeiture  of  patents  to  land  for 
failure  of  owner  to  pay  taxes  thereon,  wher« 
none  of  the  patents  were  filed  with  the  peti- 
tion or  made  a  part  of  the  record,  and  the  pe- 
tition merely  recited  the  numbers  of  the  pat- 
ents, averring  their  issuance,  a  judgment  by 
default  was  void.— Bement  v.  Commonwealth. 
180  S.  W.  466. 

(B)  Openlnar  or  SettfmK  Aside  DeKanlt. 
<»=»I43(8)  (Ky.)  Under  dr.  Code  Prac  i  340, 
subd.  3.  providing  for  relief  from  default  judg- 
ments for  "accident  or  surprise  which  ordinary 
prudence  could  not  have  guarded  against,"  the 
casualty  which  will  entitie  one  to  a  reconadera- 
tion  of  his  case  must  be  unavoidable.— Crowder 
V.  Stine,  189  S.  W.  925. 

VI.   OH  TBIAIi  OF  ISSUES. 

(A)   Rendition,  Form,  and  Reqnialtea  in 

General. 

4=9l99ri)  (Tex.Civ.App.)  While  the  court  miriit 
set  aside  a  verdict  for  defendant  on  speaal 
issues,  it  had  no  power  to  render  judgment  con- 
trary thereto.— Posey  v.  Adam  Schaaf  Co..  189 
S.  W.  977. 

<8=s>l99(l)  (Tex.CIv.App.)  In  action  for  dam- 
ages to  cattie  in  transit,  where  jury  found 
that  damage  jproved  was  $817.88,  whereupon 
plaintiffs  motion  to  enter  jadgment  for  $800, 
the  amount  sued  for,  was  properly  granted. — 
Texas-Mexican  Ry.  Co.  v.  Sutherland,  189  S.  W. 
983. 

(B)  Pnrttes. 

4=9235  (Tex.Civ.App.)  The  variance  between 
a  petition,  alleging  a  joint  cause  of  action  in 
favor  of  two  plaintiffs,  and  proof  of  a  sep- 
arate cause  of  action  in  favor  of  each  cannot 
be  corrected  by  dismissing  the  action  as  to  one 
plaintiff  and  rendering  judgment  for  the  otfao-. 
—International  &  G.  N.  Ry.  Co.  v.  Reed.  189 
S.   W.  997. 

Error,  in  rendering  a  separate  judgmeat  for 
one  plaintiff  upon  the  petition  stating  a  Joint 
cause  of  action  in  favw  of  two  j^auitilo.  ia 
fundamental.— Id. 
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^=3243  (Tex.Civ.App.)  A  judgment  ia  not  « 
Uen  upon  the  land  of  one  not  a  party  of  rec- 
ord.—Johnson  v.  Morgan,  189  S.  W.  324. 

(O)  CoBforaaitT   to    Proeean,    Pleadinca, 
PrtiofB,   KHd  Terdlet  or  Klndinsa* 

«s>250  (Tex.Civ.App.)  A  plaintiff  mnst  al- 
lege a  cause  of  action  against  a  defendant  in 
order  to  recover  thereon. — Gulf.  C.  &  8.  F. 
By.  Co.  V.  Goodman,  189  S.  W.  S26. 
^s>250  (Tex.Civ.App.)  Where  the  payee  of  a 
note  sued  its  agent,  who  had  indorsed  the  note, 
tofiether  with  the  maker,  its  suit  was  on  ex- 
press contract  and  it  could  not  recover  the 
commission  i>ald  the  agent  on  the  sale  for  which 
the  note  was  given,  since  that  arose  from  im- 
plied contract.— Hackney  Mfg.  Co.  v.  Celnm, 
189  S.  W.  988. 

«=3252(3)  (Tex.CST.App.)  In  action  against 
partnership  composed  of  two  partners,  where 
I>etition  concluded  with  prayer  for  Judgment  for 
amount  of  plaintiff's  debt,  interest,  and  attor- 
ney's fee,  etc.,  and  "for  such  other  and  farther 
relief  to  which  it  may  show  itself  entitled,"  etc., 
it  authorized  judgment  against  defendants  In- 
dividnally.— Crewa  &  WiUiama  v.  GuUett  Gin 
Co.,  189  S.  W.  793. 

«=>255  (Tex.CiT.App.)  Facta  not  alleged, 
though  proved,  cannot  form  the  basis  of  a 
judgment    Benson  t.  Ashford,  189  S.  W.  1093. 

vn.  EmntT,  record,  Ain>  dock- 

ETIlfG. 

<8=>287  (Tex.Civ.App.)  Fact  that  judgment  was 
rendered  in  part  on  notes  not  due  at  time  did 
not  affect  validity  of  registration  in  county 
clerk's  office  of  abstract  of  judgment,  and  did 
not  impair  validity  of  lien  fixed  by  registratioTi 
on  judgment  debtor's  property. — Ochoa  v.  Ed- 
wards, 189  S.  w.  i<m. 

Vm.  AMENDMEITT,   CORREOTIOK, 
AND   REVXE-W  IN   SAME  COURT. 

<8=>297  (Tex.CivApp.)  If  first  entry  of  judg- 
ment was  mistake,  and  was  not  judgment  of 
court,  it  was  its  right  and  duty  to  correct  en- 
try on  minutes  to  speak  truth. — Gerlach  Mer- 
cantile Co.  T.  Hugbes-Bosarth-Anderson  Co., 
189  8.  W.  784 

«=>299(1)  (rex.CiT.App.)  B^  virtue  of  continu- 
ing power  of  court  over  its  records,  it  may 
correct  them  and  cause  entry  of  judgment  to 
speak  truth  at  time  subsequent  to  term  at  which 
it  was  rendered. — Gerlach  Mercantile  Co.  v. 
Hughcs-Bozarth-Anderson  Co.,  189  S.  W.  784. 
i®=»3ll  (Tex.Civ.App.)  If  first  entry  of  judg- 
ment was  mistake,  and  was  not  judgment  of 
court,  and  there  were  mistaken  recitals  of  facts 
as  to  date  of  service,  the  mistake  could  be  cor- 
rected.— Gerlach  Mercantile  Co.  v.  Hughes-Bo- 
zarth-Anderson  Co.,  189  S.  W.  784. 

XI.   0OLI.ATERAI.  ATTACK. 
(B)  OrosBda. 

^=9495(1)  (Tex.  CiT.  App.)  In  determining 
whether  title  offered  was  marketable,  where 
the  abstract  showed  a  simple  partition  suit  in 
which  the  coramiasioners  departed  from  the 
primary  judgnfent,  it  cannot  be  said  that  the 
presumption  must  obtain  that  pleadings  were 
filed  and  evidence  introduced  on  the  hearing 
which  authorized  such  final  judgment.— Adkins 
V.  Gillespie,  189  S.  W.  275. 
«=»497(1)  (Tex.Civ.App.)  In  proceeding  collat- 
eral to  judgment,  such  aa  a  garnishment  pro- 
ceeding, if  jud|ment  on  its  face  shows  jurisdic- 
tion, party  claiming  under  it  is  not  required  to 
fo  further.— Gerlach  Mercantile  Co.  v.  Etughes- 
tozarth-Anderson  Co.,  189  S.  W.  784. 
«=»4»7(3)  (Tex.  Civ.  App.)  Party  affected  by 
judgment  obtained  in  suit  by  j)ubIication  has 
right  to  show  by  record,  either  in  direct  or  col- 
lateral proceeding,  that  there  was  no  service,  or 


such  facts  as  show  court  did  not  have  juris- 
diction, or  render  the  judgment  void.^Jerlach 
Mercantile  Co.  v.  Hughes-Bozarth-Anderson  Co., 
189  8.  W.  784. 

<S=»504(1)  (Tex.CiT.App.)  Where  final  judg- 
ment in  partition  shows  that  commissioners 
departed  from  the  first  judgment  and  their  in- 
structions and  substituted  other  lands  for  those 
directed  to  be  partitioned,  the  judgment  is 
void,  and  subject  to  collateral  attack. — Adkins 
T.  GiUespie,  189  8.  W.  275. 

(O)  ProaeedlBv>< 

€=>5I8  (Tex.OiT.App.)  Attack  by  garnishee  on 
original  judgment  against  defendant,  amended 
after  term  to  correct  mistake  in  entry,  is  a  col- 
lateral attack.— Gerlach  Mercantile  Co.  t. 
Hughes-Boxarth-Anderaon  Co.,  188  S.  W.  784. 
®=»52l  (Tez.CiT.App.)  In  absence  of  affirmatiTe 
diowing  on  face  of  proceedings  that  there  was 
no  notice  to  defendant  of  motion  to  amend  orig- 
inal judgment  to  correct  mistake  in  entry,  in 
garnishee's  collateral  attack  on  such  judgment 
court  is  not  authorized  to  hold  it  Toid. — Ger- 
lach Mercantile  Co.  v.  Hughes-Bozarth-Ander- 
son Co.,  189  S.  W.  784. 

Burden  to  show  that  there  was  no  service  is 
on  party  assailing  judgment  for  lack  of  such 
service  as  is  required  by  law. — ^Id. 

XH.  OONSTRTTOTION  AUD  OPERA- 
TION IN  OENERAI.. 

«s»533  (Tex.Civ.App.)  Where  a  decree  in  a 
proceeding  to  recover  title  decreed  title  and 
possession  of  a  designated  part  to  plaintiff 
bank,  an  unmatured  growing  crop  on  the  land 
was  a  part  of  realty  and  passed  by  the  decree. 
— Schaefer  v.  First  Nat  Bank,  Bay  City,  189 
8.  W.  656. 

XTTT.  MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND   DEFENSES. 

(B)   Oanaea  of  Action  and  Defeaaea  Merar- 
'  ed,  Barred,  or  Conclnded. 

€==>597  (Tenn.)  Where  a  passenger  and  hia 
wife  were  injured  due  to  the  carrier's  negli- 
gence, the  husband  had  but  one  cause,  based 
on  the  single  tort,  so  that,  having  sued  for  his 
own  injuries,  loss  of  his  wife's  services,  and 
injury  to  his  proper^,  and  dismissed  as  to  his 
own  injuries,  the  Judgment  then  rendered  iiar- 
red  a  subsequent  action  for  his  own  injuries.— 
Smith  V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co., 
189  S.  W.  367. 


(O  Persons  Wlio  may  Take  AdTaataare  ot 
the  Bar. 

9=>632  (Tex.Civ.App.)  A  judgment  in  favor  of 
estate  of  a  decedent,  in  a  suit  by  a  creditor  to 
establish  his  claim,  is  binding  in  an  action  by 
creditor  against  a  purchaser  of  decedent  to  set 
aside  a  sale  of  personalty  as  in  fraud  of  credi- 
tors.—Powell  V.  Stephenson,  189  8.  W.  670. 

xrv.  CONOI.ir8IVENES8   OF   ADJUDZ- 

CATION. 

(A)  JndarmeBta  ConoInalTe  la   General. 

®=»664  (Ark.)  The  husband's  deed  of  home- 
stead, without  wife's  joinder,  conveying  it  to 
wife  and  children,  passed  title  which  was  not 
divested  by  decree  of  cancellation  vacated  on 
the  grantees'  appeal.— Polk  v.  Stephens,  189  S. 
W.  837. 

(C)   Hattera  Conclnded. 

<e=>7l3(2)  (Tex.Civ.App.)  A  decree  in  a  suit 
to  recover  title  to  land  was  an  adjudication  of 
the  rights  of  all  parties  to  that  suit  and  a  bar 
in  a  subsequent  suit  to  any  equities  of  defend- 
ants in  growing  crops  on  land  adjudicated  to 
plaintiff,  not  set  up  in  the  prior  suit.— Schaefer 
T.  First  Nat  Bank,  Bay  City,  189  S.  W.  556. 
^»736  (Ky.)  Widow,  made  a  party  to  credi- 
tors'  suit  to  subject   to  husband's  debts  land 
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described  in  deed  to  him,  held  not  estopped,  by 
a  proceeding  to  correct  the  judgment  and  com- 
missioner's deed,  from  asserting  title  to  her 
own  land,  even  if  included  in  the  corrected 
deed  of  the  purchaser  at  the  sale  to  satisfy 
debts— Sharer  v.  Tuck,  189  S.  W.  27. 

XV.  UEN. 

«=>787  (Tex.Civ.App.)  The  owner  of  land  and 
his  immediate  grantee,  both  having  reserved 
liens  and  the  last  purchaser  having  assumed 
payment,  held  to  have  prior  liens  over  that  of 
the  judgment  creditor  of  the  purchaser, — John- 
son V.  Morgan,  189  S.  W.  324. 

ZXX  AOTIOKS  ON  JXTDOMXXm. 

(A)  Domeatlo  JnAgmtntm. 

'4=?9I0(4)  (Ky.)  An  execution  starts  new  pe- 
riod of  limitation  under  Ky.  St.  S  2548,  declar- 
ing surety  discharged  from  liability  under  judg- 
ment, after  seven  years  without  issuance  and 
prosecution  of  execution. — Morgan  t.  Lewis, 
189  S.  W.  1U8, 

JUDICIAL  NOTICE. 

See  Evidence,  «s>17,  20. 

JUDICIAL  SALES. 

See  Eizecution;  Executors  and  Administrators, 
*=»320-376;  Infants,  «=5»37-39;  Remain- 
ders, <3=3l6;    Taxation,  9=s>642-830. 

<8=»4  (Ky.)  Civ.  Code  Prac.  I  229,  providinR 
that  attached  property  shall  De  sold  "by  the 
sheriS,"  does  not  require  that  the  sale  shall  be 
made  by  the  sheriff  of  the  county  in  which  the 
land  is  situated,  but  sale  may  be  ordered  by 
the  sheriff  of  the  county  where  the  court  is  held. 
—Smith  V.  Commonwealth  Land  ft  Lumber  Co., 
189  S.  W.  912. 

JURISDICTION. 

See  Appeal  and  Error)  9=>66;  Certiorari,  €=» 
28;  Courts;  Criminal  Law,  ®=97;  Divorce, 
«=»201,  327 ;  Elections,  *=»275 ;  Fraud,  <E=» 
37 ;  Garnishment,  ®=»81  ■  Infants,  «=»18; 
Judgment,  «=»495,  497;    States,  «=3l2. 

JURY. 

See  Criminal  Law,  «=>857,  828,  1184,  1174; 
Trial,  i3=>31S. 

rV.   StrMMONINO.  AXTEiniAirCE,  DIS- 

OHABOE.  AND  0OMPEN> 

SATION. 

«=»72(8)  (Ky.)  By  Ky.  St  i  2247,  authority 
is  given  court,  after  regular  panel  has  been 
exhausted,  to  supply  remaining  jurors,  either 
by  drawing  their  names  from  tne  wheel  or  di- 
recting the  sheriff  to  summons  them  from  by- 
standers, decision  resting  in  discretion  of  court. 
—Morgan  v.  Commonwealth,  189  S.  W.  943. 

V.  COMFETENCT  OF  JUBOBB.  OKAX.. 
X.EKGES.  AND   OBJEOTIOITS. 

«s>l05(3)  (Mo.App.)  That  a  juror  was  a  mem- 
ber of  a  commercial  club  which  had  passed  a 
resolution  in  favor  of  law  enforcement  held  not 
ground  for  challenge  in  a  prosecution  for  viola- 
tion of  local  option  law.— State  v.  Stephens,  189 
S.  W.  630. 

«=»ltO(l)  (Tex.Cr_App.)  Where  a  juror  swears 
he  was  not  asked  on  his  examination  whether 
he  could  read  and  write,  objection  on  that 
score  after  verdict  comes  too  late. — De  Arman 
V.  State.  189  S.  W.  145. 
«=>II0(9)  (Tex.Cr.App.)  Accused,  knowing  that 
sheriff  had  employed  special  counsel  to  aid  in 
prosi>cution,  could  not  wait  until  after  the  ver- 
dict to  object  that  sheriff  should  not  have  been 
permitted  to  summon  the  jury.— ViQaRal  t. 
Sute,  189  S.  W.  158. 


«=s>IIO(14)  (Tex.CF.App.)  Where  defendant  did 
not  exhaust  all  peremptory  challenges,  and  no 
unacceptable  juryman  was  forced  on  him,  there 
was  no  error  in  requiring  him  to  exhaust  one 
of  his  peremptory  challenges  on  a  venireman  as 
to  whom  the  court  should  have  sustained  bis 
challenge  for  cause. — De  Armaa  v.  State,  189  S. 
W.  14K 

«=s>IIO(14)  (Tex.Cr.App.)  Accused  not  having 
exhausted  peremptory  challenges,  learning  that 
a  juror  on_  voir  dire  was  employed  by  (me  who 
bad  contributed  funds  to  prosecute  accused, 
and  failing  to  challenge  cannot  complain  after 
verdict— ViUareal  v.  State,  189  S.  W.  150. 
«s>l  16  (Tex.Cr.App.)  Where  7  of  a  panel  of 
14  jurors  answered  that  while  they  had  sat  as 
jurors  in  other  similar  cases  and  had  an  opin- 
ion the^  could  disregard  it,  action  of  conrt  in 
overruhiM  a  challenge  of  wholepanel  k«M  not 
error.— Wilson  v.  State,  189  8.  W.  1071. 
®=»I3I(8)  (Tex.  Cr.  App.)  In  prosecution  for 
murder,  state's  counsel  was  properly  permitted 
to  ask  veniremen  whether,  if  taken  as  jurors, 
and  the  evidence  justified  it  and  the  law  re- 
quired it,  they  would  hesitate  to  inflict  the 
death  penalty.— De  Arman  v.  State,  189  S.  W. 
145. 

<&=3l33  (Tex.Cr.App.)  Under  Code  Or.  Proc. 
1911,  art.  692,  subd.  14,  in  murder  case,  where 
it  was  not  shown  there  were  enough  qualified 
persons  in  county  who  could  read  and  write,  out 
of  whom  jury  could  be  impaneled.  Court  of 
Criminal  Appeals  cannot  review  overruling  of 
motion  for  new  trial  on  ground  that  juror,  il- 
literate to  court's  knowledge,  was  impaneled. — 
De  Arman  v.  State,  189  S.  W.  145. 
«=9l37(2)  (Ark.)  It  is  an  abuse  of  the  trial 
court's  discretion  to  permit  the  state,  after  de- 
fendant's peremptory  challenges  have  been  ex- 
hausted, to  exercise  two  of  its  challenges  on 
jurors  who  had  been  previously  examined  «nd 
accepted.— Temple  v.  State,  189  S.  W.  865. 

VI.  iMPAirELnro   fob   tbiai.   axu 

OATH. 

<8=>I48(3)  (Tex.  Cr.  Aplt.)  Jury  heU  duly 
sworn  to  try  criminal  case.— Lyons  t.  State, 
189  S.  W.  269. 

JUSTICES  OF  THE  PEACE. 

See  Appeal  and  Error,  «=>65,  1091;    Consti- 
tutional  Law,  «»102;    Statutes,  «=>98. 

a.  BIGHTS,    DUTIES.    AND    T.TABTT.T- 
TIE8. 

«s»24  (Ky.)  A  justice  of  the  peace  is  not  civiUy 
liable  for  what  be  may  do  as  justice  while  act- 
ing within  the  limits  of  his  jurisdiction,  given 
by  Ky.  St  i  1086.- Moser  v.  Summera,  189  S. 
W.  715. 

«s»27  (Ky.)  A  justice  of  the  peace  is  not  dvUly 
liable  for  acting  cormptly. — ^Moser  v.  Sonimcrs, 
189  S.  W.  715. 


V.  BEVIEW   OF  PBOOEEDXNOS. 

(A)  Appeal  mnt  Brrttr. 

«=s>l39  (Ky.)  For  any  error  committed  by  Jna- 
tice  of  peace  while  acting  within  his  jariadiction 
defendant  had  ample  remedy  by  appeal.— Moser 
V.  Summers,  189  S.  W.  716. 
«=»I4I(6)  (Tex.Civ.App.)  A  Judgment  of 
county  court  upon  the  question  of  its  Jans- 
diction  of  an  appeal  from  justice  court,  al- 
though erroneous,  is  conclusive  of  that  issae 
until  set  aside  in  a  proper  proceeding. — Fanner 
V.  Witcher,  189  a  W.  293. 
«s»l62(l)  (Tex.Civ.App.)  Although,  -mhen  aa 
appeal  from  a  justice  to  county  court  has  been 
perfected,  judgment  of  justice  court  is  super- 
seded, and  is  thereafter  unenforceable,  if  case 
be  one  of  which  appellate  court  cannot  take 
cognisance  «r  it  appeal  was  not  legally  pcr- 
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fected,  judgment  of  the  justice  remainB  tiodis- 
turbed.— Farmer  ▼.  "Witcher,  189  S.  W.  293. 
«S=>l64a)  (Mo.App.)  Rev.  St.  1909,  H  75(18, 
7574,  as  to  time  and  .nanner  of  appeal  from 
jnstice  court,  held  complied  with  where  the 
trnnscript  of  the  justice  recited  that  bond  and 
affidavit  were  filed  within  ten  days  after  judg- 
ment, and  the  transcript  was  duly  filed  by  him  in 
the  circuit  court,  although  with  no  formal  rec- 
ord entry  of  allowance  of  appeal. — Rosewicz  v. 
Smith,   189  S.   W.  586. 

<g=5l64(6)  (Ark.)  In  view  of  Kirby'S  Dig.  ft 
4r.53,  4668,  as  to  jurisdiction  of  justices  of  the 
peace,  the  defendant  on  appeal  from  a  justice 
having  moved  to  quash  the  service,  the  court 
was  not  restricted  to  the  justice's  transcript  to 
determine  whether  he  was  served  in  the  coun- 
ty, but  he  could  show  by  extrinsic  evidence 
that  he  was  served  in  another  county.— Ashby 
V.  MiUigan,  189  S.  W,  1059. 

(B)   Certiorari. 

«=»202(3)  (Tex.CSv.App.)  Under  Vernon's 
Sayles'  Ann.  C»v.  St  1914,  art.  754,  and  in 
▼lew  of  article  748  and  the  petition  for  a  writ 
of  certiorari  supplemented  by  transcript  of  pro^ 
ceedings  in  justice  court,  a  bond  on  certiorari 
from  a  judgment  against  appellant  "for  costs" 
held  to  sufficiently  identify  the  court  and  the 
judgment— Turner  v.  Fowler,  189  S.  W.  1088. 

KIDNAPPING. 

^=>l  (Mo.)  Kidnapping  under  the  common  law 
is  a  misdemeanor  committed  by  the  unlawful 
and  forcible  abduction  or  stealing  away  a  per- 
son from  his  own  country  and  sending  him  to 
another.— Furlong  v.  Oerman-American  Press 
ABB'n.  189  S.  W!  386. 

Kidnapping  is  false  imprisonment,  plus  the 
removal  of  the  detained  person  to  another 
place.— Id. 

UCHES. 

See  Corporations,  <8=3320;  Equity,  «=372;  Ref- 
ormation of  Instruments,  ^=>32;  Reversions, 
«=»8;  Taxation,  «=s>806;  Trespass  to  Try 
Title,  «s»26. 

LANDLORD  AND  TENANT. 

See  Oops,  «=92;  Life  EiStates,  «=92S;  Mines 
and   Minerals,   €=>68. 

I.  CREATION  ANB  EXISTENOE  OF 
THE  BEI.ATIOH. 


>I9  (Tex.Civ.App.)  Plaintiff,  who  was  about 
to  rent  his  land-  for  a  term  at  a  certain  sum, 
but  whose  prospective  lessee,  after  talking  to 
defendant,  declined  to  rent,  held  not  entitled  to 
recover  against  defendant  the  rental  value  for 
such  term,  having  later  rented  to  another  for 
the  same  term  at  the  same  rental. — Graham  v. 
Jackson,  189  S.  W.  661. 

Plaintiff  lessee  of  farm,  the  pasture  of  which 
was  in  one  inclosure  with  that  of  defendant,  an 
adjoining  landowner,  held  without  canse  of  ac- 
tion against  defendant  because  third  party,  to 
whom  plaintiff  had'  rented  pasturage,  had  con- 
troversy with  defendant  as  to  number  of  cattle 
he  could  pasture  in  common  inclosure  and  de- 
cided to  a^e  up  lease,  to  which  plaintiff  agreed. 
—Id. 

IV.   TERMS  FOB  TEARS. 
(D)   Termtuntlon. 

^=^94(1)  (Ark.}  Notice  of  termination  of 
lease,  under  option  in  saloon  lease,  if  prohibi- 
tion be  established,  held  seasonable  where  with- 
in ten  days  after  withdrawal  of  petition  for  li- 
cense, filed  when  the  statute  became  operative. 
—Citizens'  Bank  Bldg.  v.  L.  &  E.  Wertheimer, 
189  S.  W.  361. 

€=^94(3)  (Ark.)  Written  notice,  provided  by  a 
lease   for   termination   by   lessee   held  waived. 


where  the  lessor  made  no  objection  to  oral  no- 
tice, and  led  the  lessor  reasonably  to  believe 
the  informality  was  waived.— Citizens'  Bank 
Bldg.  V.  L.  &  E.  Wertheimer,  189  S.  W.  361. 

Vn.  PREMISES.  AND  ENJOYMENT 

AND  USE  THEREOF. 

(D)  Repalra,    Inaaranoe,   and   latpvo-re-  ' 

meat*. 

<S=>I50(2)  (Tex.CST.App.)  Clause  of  lease 
held  to  mean  that  if  any  of  houses  on  prem- 
ises was  completely  destroyed  by  fire,  land- 
lord could  elect  whether  or  not  to  rebuild. — 
Land  v.  Johnson,  189  S.  W.  337. 
«=»I59(2)  (Ark.)  Under  farm  lease  whereby 
landlord  was  to  furnish  a  well  and  pumping 
plant,  and  tenant  was  to  plant  land,  etc.,  and 
on  landlord's  failure  to  get  a  well  was  to  be 
allowed  the  reasonable  value  of  plowing  and 
levee  fixing,  he  could  not  recover  for  double 
discing,  dragging,  drilUn;,  harrowing,  or  rolling. 
— Lei^ton  v.  Lewis,  189  S.  W.  672. 

Vm.   RENT  AND  ADVANCES. 
(O)  lilam. 

9s»242  (Tex.Cjiv.App.)  A  landlord  buying  a 
note  under  agreement  that,  if  the  owner  of 
mules  would  sell  them  to  the  landlord's  tenant 
and  take  the  tenanf  •  note,  he  would  buy  it, 
has  no  landlord's  lien  on  the  mules;  they  not 
being  "furnished"  by  him  within  article  6476, 
Vernon's  Sayles'  Ann.  Civ.  St  1914.— Garden 
Valley  Mercantile  Co.  v.  Falkner,  189  S.  W. 
300. 

A  landlord  allowing  his  tenant  to  keep  com 
due  as  rent,  instead  of  delivering;  it  to  him, 
that  the  tenant  might  use  it  durmg  the  next 
year  for  seed,  was  not  entitled  to  a  lien  for 
such  com;  it  not  being  "furnished"  within 
article  6476,  Vemon'a  Sayles'  Ann.  Civ.  St 
I914.-Id. 

4=^46(6)  (Tex.Civ.App.)  Landlord's  lien  on 
tenant's  crop  of  wheat  to  secure  rent  did  not 
extend  to  proceeds  of  sale. — Farmers'  Elevator 
Co.  V.  Advance  Thresher  Co.,  189  S.  W.  1018. 
«=>252(1)  (Tex.Civ.App.)  Where  part  of  crop, 
raised  on  rented  premises,  belonging  to  land- 
lord, or  on  which  he  has  landlord's  lien,  is  pur- 
chased without  his  consent  or  aathorit];  within 
30  days  of  removal;  there  is  conversion,  for 
which  purchaser  is  hable  to  extent  of  value  of 
crop  converted,  or  less,  if  rent  due  is  less. — 
Farmers'  Elevator  Co.  v.  Advance  Thresher  Co., 
189  8.  W.  1018. 

Landlord's  lien  on  tenant's  crop  of  wheat  to 
secure  rent  did  not  extend  to  proceeds  of  sale, 
and  landlord  could  have  foreclosed  lien  on 
wheat  in  hands  of  purchaser  from  tenant  If 
found. — Id. 

Landlord  might  foreclose  lien  on  tenant's  crop 
of  wheat,  if  round,  or,  where  value  of  wheat 
exceeded  rent  due,  he  could  recover  judgment 
against  purchaser  of  crop  from  tenant.— Id. 
®=9252(6)  (Ark.)  Landlord  having  only  a  lien 
on  cotton  raised  by  a  tenant  for  suppUea  fur- 
nished had  no  title  to  the  cotton  which  would 
sustain  an  action  for  conversion  against  pur- 
chaser.—Manilla  Supply  (Do,  V.  Tiger  Bros., 
189  S.  W.  676. 

<8=»262(5)  (Tex.Civ.App.)  That  landlord  had  no 
lien  on  proceeds  of  sale  of  wheat  raised  by  ten- 
ant in  hands  of  buyer  should  not  prevent  deter- 
mination, in  garnishment  preeeedings  against 
buyer,  of  question  whether  landlord  had  lien 
on  wheat  itself  and  was  entitled  to  judgment 
for  rents  against  buyer.— Farmers'  Elevator  Co. 
V.  Advance  Thresher  Co.,  189  S.  W.  1018. 
€=9258  (Ark.)  Landlord's  remedy  against  pur- 
chaser of  cotton  on  which  he  had  a  lien  for  sup- 
plies furnished  the  tenant  was  by  suit  to  en- 
force the  lien  against  the  proceeds  in  the  hands 
of  the  purchaser.— Manilla  Supply  CJo.  v.  Tiger 
Bros.,  189  S.  W.  675. 
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IZ.   BE-ENTRT    ANB    REOOVEBV    OF 
POSSESSION   BT   LAITDLORI). 

9=s>285(4)  (Tex.Cxv.App.)  In  lajndlord's  bhU 
eKainst  tenant,  evidence  held  not  to  justify 
finding  that  plaintiff  acted  fraudulenUy  in 
electing  to  terminate  the  lease  after  a  fire, 
and  merely  pretended  to  deem  the  premises  un- 
fit for  occupancy.— I«nd  ▼.  Johnson,  189  S.  W. 
337. 

«=»285(5)  (Tex.Civ.App.)  In  landlord's  suit 
against  tenant,  instruction  held  not  to  have  af' 
firmatively  stated  any  rule  that  lessor  could, 
in  bad  faith,  without  excuse  or  justification, 
take  advantage  of  word  "deem"  in  lease  to  ar- 
bitrarily terminate  it  after  fire  injured  the 
premises.— Land  v.  Johnson,  189  S.  W.  337._ 

In  landlord's  suit  against  tenant,  question 
whether  lease  giving  landlord  right  to  termi- 
nate it  on  fire  had  reference  to  fire  that  should 
destroy  all  buildings  on  premises  held  not  a 
jury  question  in  absence  of  pleading  that  clause 
was  ambiguous,  or  evidence  as  to  what  was  in 
minds  of  parties. — ^Id. 

In  a  landlord's  suit  aigainst  her  tenant, 
charge  held  a  peremptory  instruction  not  only 
to  find  for  plaintiff  for  possession  of  the  prem- 
ises, hut  their  fair  rental  value  from  a  date 
until  defendant  surrendered. — ^Id. 

LAND  PATENTS. 

See  Public  Lands,  «=>161. 

LANDS. 

See  Public  Lands. 

LARCENY. 

See  Criminal  Iaw,  «=»722;  EmbeEzlement;  In- 
dictment and  Information,  «=9l91. 

I.   OFFENSES  ANB  RESFONSIBXUTT 
THEBEFOB. 

€=35  (Tenn.)  A  railroad  track  on  a  right  of 
way  owned  by  a  street  railway  being  a  part  of 
freehold,  in  view  of  Shannon's  Code,  |  6496, 
subsec.  6,  accused,  who  cut  wire  permanently 
annexed  to  rails,  and  carried  it  away,  held  not 
guilty  of  larceny,  as  entire  act  is  declared  by 
statute  to  be  trespass.— Hyden  v.  State,  189  S. 
W.  369. 

<e=9|2  (Tei.Cr.App.)  One  to  be  guilty  of  a  lar- 
ceny must  be  connected  with  the  original  tak- 
ing.—Looney  V.  State,  189  S.  W.  954. 
C=>I7  (Tex.Crw&pp.)  Asportation  is  not  necea- 
sary  to  theft,  but  the  fraudulent  taking  of 
property  is  enough.— Looney  v.  State,  189  S.  W. 
954. 

The  segregation  of  property;  from  a  building, 
by  breaking  it,  it  being  machinery,  and  placing 
it  outside  the  building,  is  a  sufficient  appropria- 
tion to  constitute  theft — Id. 

II.  FBOSECUTION  AND  PUNISH. 

MENT. 
(A)   iBdietment  and   Information. 

«=»32(2)  (Tex.Or.App.)  An  indictment  for  lar- 
ceny of  property  which  others  had  stolen  and 
which  had  not  been  returned  should  allege  the 
ownership  in  them.— Looney  v.  State,  189  S.  W. 
954. 

(B)  Bvldenee. 

$s>44  (Tex.Cr.App.)  As  bearing  on  Intent,  de- 
fendant in  larceny  may  testify  a  person  in  the 
owner's  office,  where  he  went  to  buy  the  prop- 
erty, told  him  he  could  take  it  and  settle  with 
the  owner  on  his  return.— Looney  v.  State,  189 
S.  W.  954. 

«=»5I(1)  (Tei.Cr.App.)  In  prosecution  for  theft 
of  buggy,  hauled  some  distance  by  the  culprits 
to  a  pasture  from  which  a  horse  was  stolen  and 
hitched  to  it,  witness  could  testify  that  he  after- 
wards saw  Uke  rtolen  horse  in  possession  of  ac- 


cused and  one  indicted  jointly  with  him.— Villa- 
real  V.  State,  189  S.  W.  166. 
«=>5I(1)  (Tex.Cr.App.)  In  prosecution  for  theft, 
held  error  to  admit  evidence  that  articles  sim- 
ilar to  those  stolen,  but  not  clearly  identified  as 
the  articles  stolen,  were  found  in  the  possession 
of  another  person  the  day  after  accused's  ar- 
rest, with  no  testimony  showing  any  acting  to- 
gether between  this  person  and  accused. — Clark 
V.  State,  189  S.  W.  737. 

LAST  CLEAR  CHANCE. 

See  Street  Railroads,  9=>10S. 

UUNDRIES. 

See  Master  and  Servant,  €=»121. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  <3=>1099. 

LEASE. 

See  Guardian  and  Ward,  ^=944:  landlord  and 
Tenant;  Life  Estates,  €=925;  Mines  and  Min- 
erals, €=968. 

LEAVE  OF  COURT. 

See  Pleading,  «s>2S6. 

LEVY. 

See  Sheriffs  and  Constables,  €=9180^  140. 

LEWDNESS. 

See  Pro«titnti<». 

LIBEL  AND  SLANDER. 

See  Corporations,  €=9423,  493. 

I.  WORDS   AND    ACTS   ACTTONABI.E, 
AND   I^IABILITT  THEBEFOB. 

€=9 1  (Tenn.)  Shannon's  Code,  S  6658,  defining 
libel,  refers  alone  to  criminal  libel. — Stair  v. 
Journal  &  Tribune  Co.,  189  S.  W.  864. 
€=96(1)  (Mo.)  A  publication  as  to  work  by  a 
detective  held  not  libelous  per  se,  as  exposing 
plaintiff  to  acorn,  ridicule,  and  feelings  of  con- 
tempt and  execration. — Furlong  v.  Oerman- 
American  Press  Ass'n,  189  S.  W.  885. 
€=96(1)  (Tenn.)  A  publication  is  actionable  iier 
se  which  holds  plaintiff  up  to  ridicule  or  scorn, 
although  it  does  not  necessarily  impute  moral 
turpitude.— Stair  v.  Journal  &  Tribune  Co.,  189 
S.  W.  864. 

€=97(1)  (Mo.)  For  a  publication  to  be  libelons 
as  charging  a  crime,  the  acts  charged  mast 
constitute  a  crime  at  the  place  where  they  are 
charged  to  have  been  done.— Furlong  v.  Ger- 
man-American Press  Ass'n,  189  S.  W.  385. 
€=97(2)  (Mo.)  An  alleged  libel  held  not  open 
to  an  implication  of  restraint,  so  as  to  charge 
the  element  of  kidnapping,  false  imprisonment. 
—Furlong  v.  German-American  Press  Aas'n, 
188  S.  W.  385. 

€=97(2)  (Tenn.)  A  newspaper  publicatiom,  stat- 
ing that  plaintiff  had  slapped  a  boy  and  girl  and 
had  been  sentenced  to  the  workhouse  therefor, 
was  actionable  per  se, — Stair  v.  Journal  Sc 
Tribune  Co.,  189  S.  W.  864. 
€=99(1)  (Mo.)  A  publication  is  not  libelons  as 
touching  plaintiff's  business,  it  intimating  no 
want  of  integrity,  fraud,  want  of  skill,  or  dis- 
loyalty to  his  clients. — Furlong  v.  German- 
American  Press  Ass'n,  189  S.  W.  385. 
€=9 1 9  (Mo.)  The  force  of  words  of  an  alleged 
libel  is  to  be  gathered  by  giving  them  their  or- 
dinary meaning  and  reading  the  article  aa  a 
whole. — Furlong  v.  German-American  Press 
Ass'n.  189  S.  W.  386. 
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n.  FRivnEOED  ooxanmroATioirs. 

Airi}  1CAI.ICE  THEREZH. 

4=>4I  (Tenn.)  Qualified  privilege  extends  to  all 
commnnicationa  made  in  good  faith  upon  any 
snbject-matter  in  which  the  party  commnnicat- 
iag  has  an  interest  or  in  reference  to  which  he 
has  a  duty  to  a  person  having  a  correspond- 
ing interest.— Southern  Ice  Co.  v.  Black,  189  S. 
W.  861. 

«=>60i/2  (Tenn.)  In  action  for  dander  by  stato- 
ment  of  one  servant  to  another  in  the  course 
of  bis  employment  that  plaintiff  was  dishonest 
the  qualified  privilege  was  not  lost  because  of 
the  presence  of  the  bookkeeper  and  his  assist- 
ant; they  being  present  because  they  were 
keeping  the  books  in  which  settlement  based  on 
the  aUeged  dishonest  act  would  be  entered. 
—Southern  Ice  Co.  t.  Black,  189  8.  W.  861. 

IV.  ACTIONS. 

(B)  Parties,  Prellmlnarr  Fraaee<laBa> 
mad   Pleadlaar. 

<8=s>8l  (Mo.)  Rev.  St.  1909,  {  1837,  as  to  pe- 
tition in  libel  held  not  to  obviate  necessity  of 
pleading  extraneous  facts  necessary  to  show 
meaning  of  words  in  article,  and  the  character 
of  the  person  to  whom  applied. — Furlong  v. 
Oerman-American  Press  Ass'n,  189  S.  W.  385. 

Bev.  St.  1909,  §  1837,  making  it  unnecessary 
for  petition  in  libel  to  plead  extraneous  facts 
to  show- application  to  plaintiff  of  the  publica- 
tion, does  not  allow  recovery  for  libel  of  an- 
other.— Id. 

Petition  for  libel  need  allege  no  extraneous 
facts  explanatory  of  a  publication  libelous  per 
se,  but  a  petition,  counting  on  words  not  libel- 
ous per  se,  is  not  good  unless  alleging  facts 
giving  to  such  words  a  libelous  character. — Id. 
€=>86(1)  (Mo.)  The  office  of  innuendo  is  ex- 
planatory and  not  a  substitute  for  necessary 
allegation  of  extraneous  facts  to  give  publica- 
tion a  libelous  character. — Furlong  v.  German- 
American  Press  Ass'n,  189  S.  W.  385. 
^=»89(1)  (Mo.)  The  publication  not  being  li- 
belous per  Be,  and  no  special  damages  being  al- 
leged, no  cause  of  action  is  stated.— B^irlong  v. 
German-American  Press  Ass'n,  189  S.  W.  386. 

(C)   KTidemee. 

^=3101(4)  (Tenn.)  Where  defendant  has  a  qual- 
ified privilege,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  words  were  used  to 
express  malice.— Southern  Ice  Co,  v.  Black,  189 
S.  W.  861. 

LIBERTY  OF  CONTRACT. 

See  Constitutional  Law,  «=»276. 

LICENSES. 

See  Commerce^   ^»69;    Intozieating  liquors, 


^ss>CX, 


LIENS. 


See  Agriculture,  €=>11;  Corporations,  «9564; 
Homestead,  <&=»96;  Judgment,  «=3787;  Land- 
lord and  Tenant,  <8=>242-268:  Master  and 
Servant,  ®=»82;  Mechanics'  Lteui;  Vendor 
and  Purchaser,  «=>261-287. 

«=>3  (Tex.Civ.App.)  Recitals  of  a  note  held 
to  constitute  a  lien  on  mules  referred  to  there- 
in.—T.  W.  Marse  &  C!o.  v.  White,  189  8.  W. 
1027. 

9=98  (Tex.Oiv.AM>.)  A  statutory  lien  can  exist 
only  when  it  has  been  perfected  in  manner  pre- 


scribed   by   statute   authorizing    ilLr-Farmers' 

EleviBtor 

W.  1018, 


by  sta 
Co  v. 


Advance  Thresher  Co.,  189  S. 


>(8  (Tex.Civ.App.)  In  suit  on  note,  where 

plaintiff  asked  foreclosure  of  lien  on  defend- 
ant's insurance  policy,  but  it  was  aUeged  and 
proved  that  defendant  had  no  beneficial  inter- 


est therein,  court  properly  refused  to  foreclose 
Uen.— Ehlinger  v.  Speckels,  189  8.  W.  84& 

LIFE  ESTATES. 

See  Dower;    Remainders;    Wills,  ^=3616. 

^=>I2  (BCy.)  While  a  life  tenant,  unless  ex- 
pressly precluded,  may  work  a  mine  opened  be- 
fore the  commencement  of  his  estate,  even  to 
exhaustion,  a  life  tenant  cannot  open  new 
mines.— Daniels  v.  Charles,  189  S.  W.  192. 
®=>I3  (Ky.)  A  life  tenant's  sale  of  timber  from 
the  land  constituted  legal  waste  rendering  him 
liable  to  the  remaindermen  in  damages.— Hunt 
V.  Hardin,  189  S.  W.  718. 
^=s>25  (Ky.)  Right  of  possession  secured  by 
lease  to  lessee  from  life  tenant  terminated  when 
life  tenant  died.— Avey  v.  Hogancamp,  189  S. 
W.  917. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Corporations,  €=»320; 
Judgment,  ®=>910;  Medianics'  Liens,  ^=3260; 
Remainders,  «s>17:  Taxation,  9=s>806;  Tres- 
pass to  Try  TlUe,  «s»26. 

I.  STATITTEB  OF  UMITATIOH. 

(B)  Umltattons   Apptloaltle   to  Particalar 
AetloBS. 

<ft=»a2(6)  (Tenn.)  The  one-year  statute  of  lim- 
itations, protecting  the  occupation  of  land  for 
works  of  internal  improvement  does  not  apply 
to  a  suit  for  breach  of  a  covenant  running  with 
land.— Carnegie  Realty  C!o.  v.  Candina,  C.  &  O. 
Ry.  Co.,  189  S.  W.  871. 

«=>28(2)  (Tex.Civ.App.)  Accommodation  sure- 
ty who  pays  the  note  can  recover  from  the 
principal  only  on  the  implied  promise,  and  not 
on  tiie  note,  and  his, action  is  barred  in  two 
years  under  Vernon's  Sayles'  Ann.  Civ.  St. 
1914,  art  5687.— McCavick  v.  McBride,  189  S. 
W.  795. 

n.  oonpiTTA'noK  of  period  of 

LIMITATION. 

(A)  Aeeraal  at  Rlivht  of  Action  or  De- 

feniie. 

<8=>S0(1)  (Tenn.)  Although  the  initial  breach 
of  a  covenant  "to  erect,  maintain,  and  operate" 
a  passenger  station  on  a  lot  conveyed  has  oc- 
curred over  six  years  before  salt  was  brought, 
yet,  if  such  breach  continues,  the  right  to  sue 
therefor  is  not  barred  by  the  six-year  statute 
of  limitations  of  suits  for  breach  of  covenant, 
except  as  to  damages  sustained  from  such 
breach  prior  to  six  years  of  the  date  of  suit; 
the  obligation  being  continuous.— Carnegie 
Realty  Co.  v.  Carolina,  C.  &  O.  By.  Co.,  189 
S.  W.  871. 

<es»58(6)  (Mo.)  Under  Rev.  St  190U,  S  5599, 
providing  that  drainage  assessments  shall  be- 
come delinquent  on  December  81st  of  each 
year,  the  five-year  statute  of  limitations  ap- 
plies and  begins  to  run  at  such  delinquency, 
though  said  section  provides  for  suit  to  be 
brought  within  six  months. — ^Drainage  Dist 
No.  1  of  Bates  County  t.  Bates  County,  189 
S.  W.  1176. 

(B)  Absence,    Nonresldenee.   and   Conceal- 
ment of  Pemon  or  PropertT-. 

<&=»87(3)  (Mo_App.)  Under  Rev.  St.  1909,  i 
1895,  and  Acts  Pa.  1713  (1  Smith's  Laws, 
p.  76)  and  1895  (2  Purdon's  Dig.  [13th  Ed.]  p. 
2296,  par.  49),  held,  that  action  on  Pennsyl- 
vania note  against  resident  of  state,  who  left 
same  and  came  to  Missouri  shorUy  after  ma- 
turity of  note,  was  not  barred  by  lapse  of  six 
years.— Daniels  v.   Gallagher,  189   S.   W.   644. 
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(F)  Itrnoranoe,  Hiatalce,  Trust,  Frand.  and 
Concealment  of  Oauae  of  Aotion. 

®=9 103(3)  (Tex.Civ.App.)  Where  a  petition  of 
plaintiff's  predecessor  in  1881  to  a  corporation 
for  recognition  as  owner  of  a  certificate  and  for 
the  issuance  of  a  renewal  certificate  was  re- 
fused, plaintiffs'  snit,  subsequent  to  1909,  to 
compel  recognition  of  their  ownership  of  same 
certificate,  was  barred  by  four-year  limitation 
prescribed  by  Rev.  St.  1911,  art  6690.— Con- 
verse V.  Galveston  City  Co.,  189  S.  W.  539. 
<S=al04fl)  (Mo.App.)  Under  Rev.  St.  1909,  S! 
18S9,  1905,  it  is  a  creditoi's  part  to  know  what 
is  due  him,  and  so  long  as  the  debtor  does  not 
deceive  him  or  conceal  from  him,  the  statute 
will  run.— Schrock  v.  Duncan,  189  S.  W.  610. 

Under  Rev.  St.  1909,  §{  1889,  1905,  party 
charging  wrongful  concealment  must  show  dili- 
gence on  his  part  in  discovering  the  fraud,  and 
otherwise  be  cannot  arrest  running  of  ttatate. 
—Id. 

Under  Rev.  St  1909,  §§  1889,  1905,  mere  si- 
lence of  debtor  will  not  excuse  creditors  fail- 
ure to  discover  fraud  or  concealment  _  extend- 
ing time  for  brining  action,  but  to  justify  cred- 
itor's failure  to  discover  it,  there  must  be  some- 
thing done  to  deceive  or  mislead  him. — Id. 

V.  fi.x:adino,  evidence,  tbiai^ 

AND   REVIEW. 

«=>I80(6)  (Mo.)  Whether  some  of  several 
items  of  a  cause  of  action  are  barred  by  limi- 
tations will  not  be  considered  on  general  de- 
murrer, which  goes  to  the  whole  petition. — 
Drainage  Dist  No.  1  of  Bates  County  v.  Bates 
County,  189  S.  W.  1178. 

9=>I97(4)  (Mo.App.)  A  prima  facie  case  is 
made  by  showing  that  a  credit  wag  indorsed 
on  a  note  by  the  holder  before  it  was  barred 
by  the  statute,  and  it  will  bepresumed  that 
the  payor  made  the  payment — Wester  v.  West- 
er's  Estate,  189  S.  W.  60S. 

A  payment  indorsed  upon  a  note  by  the 
holder  after  it  has  become  barred  is  not  evi- 
dence of  payment,  unless  supplemented  by  evi- 
dence that  the  payor  authorized  it — Id. 
<S=>I99(1)  (Tez.CHv.App.)  Evidence  held  to  re- 
quire submission  to  the  jury  of  the  issue  wheth- 
er the  mistake  in  a  deed  was  or  could  have  been 
discovered  prior  to  the  time  of  limitations. 
— Seareau  v.  Frazer,  189  S.  W.  1003. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  ®=>218. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. . 

LIS  PENDENS. 

<»s>ti(2)  (Ark.)  Where  the  husband  deeded 
homestead  to  'the  wife  and  children  without 
joinder  by  the  wife,  and  decree  of  cancellation 
was  vacated^  a  second  deed  joined  in  by  hus- 
band and  wife  after  decree  of  cancellation  and 
before  its  vacation  did  not  make  the  grantee 
therein  a  bona  fide  purchaser  as  against  the 
grantees  of  the  original  deed.— Polk  v.  Stephens, 
189  S.  W.  837. 

LOANS. 

See  Constitutional  Law,  9=>206;   Statutes,  «so 
64,  93,  107. 

LOCAL  OPTION. 

See  Intoxicating  Liquors,  9=>36,  86. 

LOGS  AND  LOGGING. 

See  Frauds,  Statute  of,  iS=>119;    Life  Estates, 
4=s»13;    Reformation  of  Instruments,  ^=»3Z 

<8=>3(7)  (Ark^  The  rights  of  the  grantee  in  a 
conveyance  or  standing  timber  must  be  tested 
by  the  terms  of  his  deed  from  the  grantor,  and 


he  cannot  gain  any  additional  rights  in  nib- 
sequent  reservations  of  timber  made  by  the 
grantor  in  his  conveyance  of  the  land  to  other 
parties — Polzin  v.  Beene,  188  S.  W.  664. 
^=>3(11)  (Ark.)  Under  timber  deeds  reqnirinj 
buyer  to  cut  suid  remove  it  as  expeditiously  u 
possible,  and,  if  not  removed  within  25  yean, 
to  pay  taxes  till  it  was  removed  and  posses- 
sion returned,  buyer  did  not  have  ^  years  al>- 
solutely  in  which  to  remove  it  but  was  re- 
quired to  remove  it  as  expeditiously  as  po^ 
ble.— Pobrin  v.  Beene,  189  S.  W.  654. 

1%at  buyer  of  standing  timber,  required  ts 
cut  and  remove  it  as  exi«ditiously  as  possible, 
bought  the  land  for  speculation  and  did  not 
have  any  mill,  did  not  extend  the  time  for 
cutting  and  removing  the  timber  until  be  had 
a  market  for  it— Id. 

®=>3(14)  (Ark.)  Deed  conveying  levee  right  of 
way, '  reciting  separate  consideration  for  sale 
of  timber  standing  thereon,  providing  that  for 
one  year  the  purchasers  might  cross  seller's 
land  to  remove  the  timber,  did  not  confine  the 
right  to  remove  the  timber  to  one  year,  and 
the  timber  .was  not  the  vendor's  property 
thereafter,  but  the  mere  privilege  of  crossing 
the  vendor's  land  then  cea8ed.-^Bittick  v.  Crit- 
tenden, 189  S.  W.  106L 

«=>3(14)  (Ky.)  Sale  of  standing  timber  for  re- 
moval within  certain  time  conveys  only  so  much 
as  is  removed  within  that  time,  unless  the 
purchaser  was  prevented  by  act  of  God  or  of 
seller,  and,  if  so  prevented,  be  has  a  reasonable 
time  thereafter  within  which  to  remove  it— 
Wright  V.  Cline,  189  a  W.  425. 
€s>3(15)  (Ark.)  In  suits  to  cancel  timber  deeds 
executed  to  defendant  by  one  from  whom  plain- 
tiffs deraigned  title  by  mesne  conveyances, 
finding  of  chancellor  that  defendant  did  not 
cut  and  remove  the  timber  on  tracts  of  land 
as  expeditiously  as  possible  held  not  against 
preponderance  of  evidence. — Polzin  v.  Beene, 
189  S.  W.  654. 

€=»3(15)  (Ky.)  In  action  by  purchaser  of  stand- 
ing timber  to  enjoin  vendor  from  interfering 
with  his  right  to  remove  it,  evidence  held  to 
support  finding  of  a  parol  contract  extending 
time  for  removal,  intended  by  vendor  not  to  be 
performed  by  him,  but  to  prevent  purchaser 
from  removing  timber  within  time  fixed  by 
written  contract— Wright  v.  dine,  189  S.  W. 
425. 

LOOKOUTS. 

See  Railroads,  «=>312,  348. 

LOST  INSTRUMENTS. 

See  Corporations,  ^=>100. 
€=:323(3)  (Mo.App.)  Where  a  cause  of  action 
is  predicated  on  the  contents  of  an  alleged  lost 
instrument,  greater  diligence  in  search  and 
more  strictness  in  proof  is  required  than  where 
the  lost  instrument  is  merely  collateral  to  the 
main  issue  of  the  case. — City  of  Macon  v.  Pi- 
deUty  «c  Deposit  Co.  of  Maryland,  189  &  W. 
645 

LUNATICS. 

See  Insane  Persons. 

MALICE 

See  Arson.  «=>4;   Criminal  Law,  4=3390;  Ma- 
licious Prosecution,  4=928,  32. 

MALICIOUS  PROSECUTION. 

See  Appeal  and  Error,   4=b1064;     Fblse  Im- 
prisonment. 

XI.  WANT   OF  PROBABI,E   CAUSE. 

4=>2I(1)  (Ky.)  Defendants,  in  action  for  mali- 
cious prosecution  of  plaintiff  for  his  willful 
violation  of  Ky.  St.  |  1596a,  snbsecs.  3,  15, 
who,  before  order  of  arrest  obtained  the  advice 
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of  connael  that  j>IalatiC  was  cnil^,  ebowsd 
piobable  caase.— Bmler  y.  Fox,  189  S.  W.  469. 
In  action  for  malldous  prosecution  apon  a 
charge  of  failing  to  notify  a  defendant  of  his 
appointment  as  an  election  officer,  as  reqnired 
by  Ky.  St.  {  1596a,  subsecs.  3,  15,  the  attorney 
CoDsulted  by  snch  defendant  was  not  interested 
within  rule,  requiring  attorney  to  be  disinter- 
ested merely  because  he  was  a  member  of  the 
same  political  party  as  his  codefendant — Id. 
9=s>23  (Ky.)  Want  of  probable  cause  will  not  be 
presumed,  although  aetaal  malice  is  indisputa- 
bly estabHshed.— Bmler  t.  Fox,  189  S.  W.  469. 

in.  ICAUOE. 

4=s»32  (Ky.)  Malice  may  be  presumed  from  a 
want  of  probable  cause.— Emler  v.  Fox,  189 
S.  W.  469. 

9=>32  (Mo.App.)  To  recover  for  allegsd  mali- 
cious prosecution,  both  malice  and  want  of 
probable  cause  must  be  proved,  and  proof  of 
malice  does  not  prove  want  of  probable  cause. 
-Clark  V.  Tuttle,  189  S.  W.  61B. 

V.   ACTIONS. 

«=>S5  (Ky.)  Under  Civ.  Code  Prac  §  96,  deBn- 
ing  an  answer  as  a  traverse,  etc.,  defendant  in 
an  action  for  malicious  prosecution,  might  sbow 
advice  of  counsel  as  a  defense  under  a  traverse, 
without  specially  pleading  it— Emler  v.  Fox, 
189  S.  W.  469. 

«=>56  (Ky.)  Burden  of  establishing  malice  and 
want  of  probable  cause  is  on  plaintifF,  and 
proof  of  an  acquittal  of  charge  is  not,  of  itself, 
sufficient  to  make  a  prima  facie  case  for  plain- 
tiff, or  to  cast  upon  defendant  burden  of  dis- 
proving malice,  or  of  showing  probable  cause. — 
Emler  v.  Fox,  189  S.  W.  469. 
«=64(1)  (Mo.App.)  In  an  action  for  malicious 
prosecqtion,  evidence  held  to  sustain  judgment 
for  plaintiff.— Clark  v.  Tuttle,  189  S.  W.  616. 
€=371(2)  (B^.)  Where  facta  relied  upon  to  es- 
tablish probable  cause  are  disputed,  probable 
cause  is  for  the  jury,  but  where  such  facta  are 
not  disputed,  is  for  the  court.— Emler  v.  Fox, 
189  S.  W.  469. 

MANDAMUS. 

XI.   SUBJXOT8   AKB   PTTBFOBEB   OF 
BEI.IXF. 

(B)  Aets   and   ProaeedtnKa   of  Fablie   OfB- 
eeps  and  Boards  and  BlaBlolpalttles. 

^=»74(2)  (MoApp.)  Mandamus  is  the  proper 
remedy  to  compel  the  authorities  to  proceed 
with  an  election  where  the  proceedings  are  teg- 
nlar  and  no  matter  of  discretion  remains  to 
be  disposed  ot^— State  ex  rel.  Sturgeon  v.  Bidi- 
op,  ia»  S.  W.  68a. 

MANDATE. 

See  Appeal  and  Error,  «=;»1194-1202. 

MANSLAUGHTER. 

See  Hemidde. 

MARKETABLE  TITLE. 

See  Tendor  .and  Purchaser,  €=ol30. 

MARRIAGE. 

See  Contracts,  €=3111;   Divorce;  Husband  and 
Wife;   Sednction,  <3=>36,  37,  46. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALS. 

See  Municipal  Corporations,  €=^183. 


MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «=»168,  207,  1033,  1041, 
104^  1060,  1068,  1064,  1068;  Commerce,  «=» 
27;  Corporations,  «s>407;  Damages.  <8=>28, 
33;  Trial,  «=»169,  194,  262,  2&S,  260,  296; 
Witnesses,  <Ss>142. 

I.  THE  BEI.ATION. 

(B)  Statutory  R«KnIation, 

«=9t3  (Ark.)  Acts  1905,  p.  l.'iO.  K  1,  2,  mak- 
ing 10  hours  a  legal  day's  work  for  laborers  em- 
ployed by  companies  operating  saw  and  plan- 
imr  mills  in  any  department  relating  to  their 
running  and  management,  held  not  nolated  by 
lumber  company's  employment  of  night  watch- 
man for  12  consecutive  hours  a  day.— State  v. 
Arkansas  Lumber  Co.,  189  S.  W.  671. 
^al6l^2.  Owing  to  the  great  increase  of  matter 
heretofore  dassifled  to  this  section,  we  have 
made  a  new  enbdivision,  consisting  of  €=> 
number  'sections  346-420,  at  the  end  of  this 
topic,  where  the  matter  In  this  and  future  in- 
dex digests  will  be  found. 

H.  SEBVIOE8  AND  OOKPENBATION' 
(B)   'Waares    and    Other    Remnneratlon. 

€s>77  (Tex.GIv.App.)  Allegations  in  com- 
plaint held  to  state  cause  of  action  to  recover 
reasonable  hospital  charges,  expenses,  etc.. 
from  employer  to  which  plaintiff  had  paid 
hospital  fees,  and  which  had  not  received  him 
in  its  hospital  or  paid  medical  expenses,  etc.— 
Gulf,  G.  &  S.  F.  By.  Co.  ▼.  Goodman,  189  S. 
W.  ^26. 

In  action  to  recover  of  employer  to  which 
plaintitE  had  paid  hospital  fees  the  reasonable 
amount  paid  for  medical  treatment,  when  de- 
fendant failed  to  receive  him  into  its  hospital 
for  treatment,  evidence  held  not  to  sustain 
cause  of  action  pleaded. — Id. 
«=>80(6)  (Ark.)  Where  an  employe  for  five 
years  at  a  definite  salary  was  put  in  charge  of 
the  retail  buriness  of  his  employer  without  def- 
inite agreement  as  to  increase  of  salary,  the 
presumption  was  that  he  continued  'employment 
at  the  same  salary,  notwithstanding  the  change. 
— Westbrook  Grtdn  &  Commission  Co.  v.  Bice, 
189  S.  W.  39. 

€=982(1)  (Tex.Civ.App.)  By  direct  provision  of 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  6646, 
compliance  with  requirements  of  section  is  neces- 
sary to  fix  and  preserve  lien  given  under  section 
5644..— Farmers'  Elevator  Co.  v.  Advance  Thresh- 
er Co.,  189  8.  W.  lOia 

to.  MASTER'S  UABILITT  FOB  IH- 
J1TBIE8  TO   BERVAKT. 

(A)  Ifatare  and  Extent    In   Oeneral. 

e=>B6  (BCy.)  Belation  of  master  and  servant 
must  be  based  upon  a  contract,  either  express 
or  implied,  and  terms  and  conditions  of  con- 
tract must  be  looked  to,  to  determine  duties 
which  each  owes  to  other,  so  that  it  may  be 
ascertained  what  acts  of  employer  may  con- 
stitute negligence,  as  applied  to ,  employe.— 
Chesapeake  &  O.  By.  Co.  t.  Harmon's  Adm'r, 
189  S.  W.  1136. 

«=>86  (Ky.)  The  federal  Employers'  iJabUity 
Act  has  no  application  to  an  employe  who  in- 
curs an  injury  while  not  engaged  in  interstate 
commerce. — Chesapeake  &  O.  By.  Co.  v.  Har- 
mon's Adm'r,  189  S.  W.  1186. 
€=387  (Ky.)  The  federal  Employers'  LiabUity 
Act  has  no  application  to  an  injurv  incurred  by 
one  not  an  employe  of  the  railroad  at  the  time. 
—Chesapeake  &  O.  By.  Co.  v.  Harmon's 
Adm'r.  189  8.  W.  1185. 

€=='87'/2.  Owing  to  the  great  increase  of  mattes 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  €=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
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where  the  matter  in  this  and  futnre  index  di- 
gests will  be  found. 

«=>88(7)  (Ky.)  A  "student"  fireman,  who  re- 
ceived no  wages,  held  not  an  employ^  within 
federal  Employers'  Liability  Act,  when  killed 
in  a  rear-end  collision  whUe  in  the  caboose 
after  abandoning  his  duties  temporarily.— Ches- 
apeake &  O.  Ry.  Co.  T.  Harmon's  Adm'r,  189 
&W.  1135. 

®=392(1)  (Mo.)  An  employer  owes  an  injured 
employ^  needing  immediate  treatment  the  duty 
to  furnish  first  aid  as  well  as  medical  and  sur- 
gical treatment.— Hunicke  t.  Meramee  Qnarry 
Co.,  189  S.  W.  1167. 

«=396(1)  (Mo.App.)  That  injury  to  foreman  of 
track  crew  by  car  on  nearby  track  would  result 
from  failure  of  engineer  of  approaching  loco- 
motive to  heed  signal  of  foreman  to  stop  held  a 
reasonable  conclusion.— Brightwell  v.  Lusk,  189 
S.  W.  413. 

<&=>96(2)  (Ky.)  If  employ^  of  one  railroad  is  in- 
jured by  negligence  of  another,  employing  com- 
pany is  not  reUeved  from  liability  if  performance 
of  service  in  which  injury  was  received  arose 
out  of  the  employment— Evanaville  Rya.  Co.  v. 
Ligon's  Adm'r,  189  S.  W.  898. 

(B)  Tools,  MaoMnerri  Appllaaeest  and 
PIa«e»  for  'Work. 

«s>l07(5)  (Mo.)  If  an  employe  in  demolishing 
a  building  is  injured  as  a  result  of  transitory 
danger  necessarily  incident  to  the  employment, 
the  employer  is  not  liable,  although  he  must  ex- 
ercise reasonable  care  for  his  employes*  safety. — 
Highfill  T.  City  of  Independence,  189  S.  W.  801. 
«=s»l07(7)  (Tex.Civ.App.)  There  is  no  negli- 
gence in  the  fact  that  the  master  employed  ex- 
plosives in  the  manufacture  of  fireworks,  but  he 
is  not  thereby  discharged  from  usin^  reasonable 
care  which  demands  increased  watchfulness  be- 
cause of  the  dangerous  nature  of  the  instru- 
mentality employed. — Texas  Fireworks  Co.  v. 
Gunn,  189  S.  W.  528. 

4=3 1 18(5)  (Ky.)  Coal  company  was  bound  to 
exercise  due,  care  to  furnish  operator  of  an  un- 
dercutting machine,  not  himself  required  to  in- 
spect or  prop  the  roof,  with  a  reasonably  safe 
place  to  work,  by  doing  the  necessary  propping. 
—Proctor  Coal  Co.  v.  Price's  Adm'r,  189  S.  W. 
923. 

«=>I2I(5)  (Mo.App.)  Where  employes  in 
laundry  were  required  to  pass  between  ma- 
chines to  clean  a  sewer  grate  under  one  of 
them,  exposed  cogwheel  at  end  of  machines 
should  be  guarded. — Kincaid  y.  Pearl  Steam 
Laundry  Co.,  189  S.  W.  1189. 

(O)   Methods  o<  'Work,  Roles,  and  Orders. 

4es>I37(4)  (Mo.App.)  Rule  that  engineer  is  en- 
titled to  presume  a  clear  track  as  to  all  em- 
ployte  who  are  required  by  rules  of  company  to 
keep  out  of  the  way  of  trains  does  not  apply 
where  engineer  knew  that  track  was  not  clear 
and  it  was  necessary  to  keep  lookout. — ^Bright- 
weU  V.  Lusk,  189  S.  W.  413. 

(D)  'Wamlaar  and  Instmotlnar  Servant. 

^=>  1 50(3)  (Ky.)  Although  a  bridge  foreman  was 
present  when  the  section  foreman  in  charge  said 
that  a  bridge  must  come  down,  the  railroad  was 
not  relieved  of  the  duty  to  warn  him  that  a 
stringer  had  been  sawed  nearly  in  two,  when 
he  was  not  present  when  it  was  sawed,  and 
had  no  knowledge  that  the  bridge  was  to  be  tak- 
en down  that  way.— Illinois  Cent  R.  Co.  ▼.  Wil- 
liams' Adm'r,  189  S.  W.  920. 

(B)   FellOTT  Bervanta. 

«=9|9I(1)  (Ky.)  Kegligence  of  a  "loader"  in 
preparing  a  room  in  a  coal  mine  held  charge- 
able to  the  mining  company;  he  not  being  a 
fellow  servant  of  a  machine  man  who  was  in- 
jured thereby.— Consolidation  Coal  Co.  v.  Mu- 
sic, 189  S.  W.  200. 


on  Risks  Assnased  by  Serraat. 

€=9205(1)  (Ky.)  Servant  ma^  assume  master's 
performance  of  duty  to  provide  a  safe  place  to 
work,  and  does  not  assume  risk  of  master's  fail- 
ure to  furnish  a  reasonably  safe  place  to  work, 
unless  the  danger  is  knovtm  to  him  or  is  so  obvi- 
ous that  a  person  of  ordinary  prudence  in  his 
situation  would  hare  observed  and  appreciated 
it— Proctor  Coal  Co.  v.  Price's  Adm'r,  189  S.  W. 
923. 

«=>205(1)  (Mo.)  Though  the  work  is  demolish- 
ing buildmgs,  if  the  master  gives  instructions  to 
his  servants  and  the  danger  incident  to  the  situ- 
ation is  not  reasonably  apparent,  the  servant  is 
warranted  in  assuming  that  the  principal  had 
made  due  Investi^tion,  and  that  the  work  could 
be  done  -with  safety. — Highfill  t.  City  of  Inde- 
pendence, 189  S.  W.  801. 

«=>2I7(21)  (Ky.)  Track  walker  with  knowledge 
and  appreciation  of  danger  from  falling  rock, 
etc.,  in  tunnel,  and  who  voluntarily  con  tinned  in 
his  employment,  assumed  the  risk  of  injury 
from  the  falling  of  rock,  etc.— Lexington  &  E. 
Ry.  Co.  V.  Stacy,  188  S.  W.  25. 
«s»22l(4)  (Tenn.)  Where  both  servant  and 
master  knew  of  specific  defect  in  a  pulley  point- 
ed out  by  servant  although  servant  did  not  at 
time  of  complaint  appreciate  the  exact  nature 
of  the  danger,  the  promise  of  master  to  repair 
suspended  servants  assumption  of  risk. — Davis 
Hosiery  Mills  v.  Higdon,  189  S.  W.  689. 
<^222(1)  (Mo.)  Where  a  servant  acts  under  in- 
structions which  the  principal  gives,  different 
rules  apply  as  to  their  implied  knowledge  of  in- 
herent dangers.- Highfill  v.  City  of  Independ- 
ence, 189  S.  W.  801. 

«=9222(2)  (Ky.)  That  track  walker,  knowing 
and  appreciating  the  danger  of  rock  falling 
from  roof  of  tunnel,  was  told  that  he  must  go 
through  tunnel  once  a  day  or  lose  his  job,  did 
not  reHeve  him  from  assumption  of  risk  on 
ground  of  danger  known  to  master  where  con- 
dition is  known,  but  danger  is  not  appreciated 
by  servant— Lexington  8c  E.  Ry.  Go.  v.  Stacy, 
189  S.  W.  25. 

(O)    Contrlbatorr    Neirllsrenee   ot    SerraBt. 

<8=>228(1)  (McApp.)  Under  the  federal  Em- 
ployers' Liaoility  Act  no  degree  of  negligence 
of  an  injured  servant,  however  gross  or  prox- 
imate as  a  matter  of  law,  can  bar  a  recovery.— 
BrightweU  v.  Lusk,  189  S.  W.  413. 
€=9235(9)  (Ky.)  A  machine  man  injured  by 
fall  of  slate  from  the  roof  of  a  coal  mine  room 
could  not  recover  if  the  danger  waa  obvioas. — 
Consolidation  Coal  Co.  v.  Music,  189  S.  W.  200. 

«s»243(12)  (Ky.)  Where  a  miner  knew  of 
employer's  rule  prohibiting  firing  shots  except 
at  time  of  leaving  the  mine,  and  he  neverthe- 
less fired  shots  and  remained  in  the  room,  he 
could  not  recover  for  injuries  then  sustained. — 
Ages  Ridge  Coal  Co.  v.  Reed.  189  &  W.  18S. 

(H)  Aetlons. 

€=»250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  -we  have 
made  a  new  subdivision,  consisting  of  €=>  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

<&=>2S8(1)  (Mo.)  In  lineman's  action  for  Inja- 
ries  caused  by  current  of  electricity  sent  through 
wire  upon  which  he  was  working,  a  petition 
charging  injury,  escape  of  current  to  wire,  and 
want  of  that  care  which  ordinarily  prevents  such 
occurrence  held  sufficiently  speclHc — Myers  v. 
City  of  Independence,  189  S.  W.  816. 
<S=>258(18)  (Tex.Civ.App.)  In  a  railroad  serv- 
ant's action  for  injuries  a  statement  in  plain- 
tiff's petition  held  not  a  charge  of  liability  of 
the  company  because  defendant's  car  inspector 
ordered  plaintiff  to  go  between  cars. — Texas  ft 
P»c  Ry.  Co.  T.  BUiott,  189  S.  W.  787. 
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«=>264(e)  (Mo.)  In  lineman's  action  for  injn- 
riea  caused  by  current  of  electricity,  an  allega- 
tion in  petition  that  defendant  was  negligent  in 
failing  to  warn  plaintiff  held  not  a  specific  charge 
limiting  case  to  negligence  in  failure  to  warn. — 
Myers  t.  City  of  Independence,  189  S.  W.  816. 

«=>264(14)  (Ky.)  Where  petition  for  injury  to 
a  section  hand  alleged  fulure  to  fnmish  safe 
place  to  work  and  to  instruct  of  danger  of  re- 
maining close  to  passing  trains,  proof  that  he 
was  injured  because  required  by  the  foreman  to 
work  near  a  pasfdng  train,  without  being  warn- 
ed, thereby  getting  in  his  eye  a  steel  sliver 
thrown  by  the  wheels  of  the  train,  was  not  a 
material  variance.— LonisTille  &  N.  R.  Co.  T. 
Long.  189  S.  W,  435. 

®=>265(9)  (Mo.)  The  doctrine  of  res  ipsa  loqui- 
tur, to  extent  of  its  reason,  is  applicable  to  case 
where  a  master  in  a  separate  department  to 
which  servant  has  no  access  permits  a  deadly 
current  to  pass  along  wires  upon  which  he  is 
working. — Myers  v.  City  of  Independence,  189  S. 
W.  816. 

«=3267(2)  (Ky.)  In  action  for  death  of  railway 
company's  employ^  while  removing  cash  boxes 
from  cars  of  a  traction  company,  fact  that  rail- 
way company  was  large  stockholder  in  traction 
company  was  relevant  circumstance  tending  to 
show  that  railway  company  operated  traction 
company.— Bivansville  Bys.  Co.  v.  Ligon's  Adm'r, 
189  S.  W.  89a 

«=»270(13)  (Tex.Ciy.App.)  In  servant's  action 
for  injury,  where  there  was  other  evidence  of 
defects  in  engine,  statement  of  defendant's  em- 
ploye that  engine  was  defective  and  his  reauest 
to  superintendent  to  repair  it,  was  admissible  to 
show  thut  defect  was  brought  to  knowledge  of 
superintendent— Burrell  Engineering  &  C!on- 
Btruction  Co.  v.  Grisier,  189  S.  W.  102. 
«=»270(15)  (Ter.CIv.App.)  In  a  railroad  serv- 
ant's action  for  injuries,  evidence  that  it  was 
cnstomary  for  defendant  s  car  inspector  to  ex- 
ercise control  over  repairers  and  ordered  plain- 
tiff to  eo  between  cars,  held  admissible.— Texas 
ft  PaclRy.  Co.  v.  Elliott,  189  S.  W.  737. 

In  a  railroad  servant's  action  for  injuries, 
where  Readings  raised  issue  whether  a  written 
rnle  requiring  a  flag  to  be  stationed  when  mak- 
ing repairs  had  beat  abandoned,  evidence  that 
a  custom  prevailed  of  doing  light  repair  work 
without  flags,  held  admissible.— Id. 
«=»274(9)  (Tex.Civ.App.)  In  a  railroad  serv- 
ant's action  for  injuries,  where  there  was  a 
written  rule  requiring  a  flag  to  be  stationed 
when  making  repairs,  evidence  of  custom  in  de- 
fendant's yards  of  doing  light  repair  work  with- 
out flags,  held  admissible  on  the  question  of 
contributory  negligence.— Texas  &  Paa  By. 
Co.  V.  Elliott.  189  S.  W.  737. 
*=>276(2)  (Tex.Civ.App.)  Evidence  held  in- 
Buflicient  to  sustain  finding  that  the  injury  was 
the  proximate  result  of  alleged  negligence  in 
failing  to  warn  servant. — Missouri,  E^  &  T. 
Ry.  Co.  V.  Masqueda,  189  S.  W.  328. 
4=»277  (Ky.)  In  action  against  railway  compa- 
ny for  death  of  its  employ^,  evidence  that  de- 
cedent was  in  its  employ  when  killed  held  sufiS- 
cient  to  sustain  verdict  for  plaintiff. — Evansville 
Rys.  Co.  V.  Ligon's  Adm'r,  189  S.  W.  898. 

Circumstance  that  traction  company,  having 
majority  of  stock  owned  by  railway  company,  re- 
imbursed railway  company  for  money  paid  its 
employes  for  time  they  worked  for  traction  com- 
pany, did  not  conclusively  show  that  employ^  of 
the  railway  company,  working  tor  the  traction 
company,  were  its  servants  while  so  doing. — ^Id. 
«=>278(3)  (Tex.Civ.App.)  Facts  tending  to  show 
negligence  on  the  part  of  the  master  in  creat- 
ing conditions  alleged  to  have  caused  the  in- 
juries are  not  negatived  by  the  fact  that  an  ex- 
plosion of  fireworks  in  process'  of  manufacture 
was  nnnsual  or  extraordinary.— Texas  Fire- 
works Co.  V.  Gunn,  188  S.  W.  S28. 


«s>278(12)  .(Tex.OivJkiH>.)  In  action  for  injury 
to  foreman  of  construction  company  from  faU- 
of  hoisting  elevator,  evidence  held  to  support 
finding  of  defendant's  negligence.— Burrell  En- 
gineering ft  Construction  Co.  v.  Grisier,  189  8. 
W.  102. 

«=»279(5)  (Tei.Cav.App.)  Evidence  held  to  sus- 
tain finding  of  negligence  of  the  foreman  in 
manufacture  of  fireworks.— Texas  Jtreworks 
Co.  V.  Gunn,  189  S.  W.  528. 
$=3286(19)  (Ky.)  In  action  for  death  of  opera- 
tor of  an  undercutting  machine,  killed  by  falling 
slate,  held,  on  the  evidence,  that  defendant's 
negligence  in  failing  to  provide  a  reasonably  safe 
place  for  work  was  for  the  jury.— Procto*  Coal 
Co.  V.  Price's  Adm'r,  189  S.  W.  923. 
®=3286(20)  (Mo.)  In  Uneman's  action  against  a 
city  for  injuries  caused  by  sending  of  a  deadly 
current  of  electricty  through  wire  upon  which 
he  was  working,  evidence  held  to  authorize  sub- 
mission to  jury  whether  plaintiff  was  injured  by 
the  onl^  current  not  turned  off  in  the  field,  and 
of  negligence  of  defendant  in  permitting  current 
on  line.— Myers  t.  City  of  Independence,  189  S. 
W.  816. 

«=3286(22)  (Mo.App.)  In  serrant's  action  for 
injury  when  his  clothmg  was  caught  by  cogs 
of  part  of  laundry  machinery  and  nis  leg  was 
injured,  held,  on  plaintiff's  evidence,  to  which 
defendant  demurred,  that  defendant's  negli- 
gence in  failing  to  guard  cogs  was  for  jury. — 
Kincaid  t.  Pearl  Steam  Laondry  Co.,  189  S.  W. 
118a. 

«=3286(40)  (Tex.Civ.App.)  Evidence  held  in- 
sufficient to  warrant  submission  of  issue 
whether  foreman  was  neglignnt  in  failing  to 
warn  servant  of  the  danger  which  caused  his 
injuries.— Missouri,  K.  &  T.  Ry.  Co.  v.  Mas- 
queda, 189  S.  W.  328. 

®=3288(2)  (Ky.)  In  action  for  death  of  operator 
of  an  undercutting  machine,  killed  by  falling 
slate,,  held,  on  the  evidence,  that  decedent's  as- 
sumption of  risk  was  for  the  jury. — Proctor  Coal 
Co.  V.  Price's  Adm'r,  189  S.  W.  923. 
<S=>289(18)  (MoJ^pp.)  Plaintiff,  an  inexperi- 
enced mine  shoveler  injured  by  the  tipping  over 
on  him  of  a  can  he  was  filling  with  dirt,  held 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law  because  he  was  filling  it  from  the 
lower  side.— Plumlee  v.  Swan  Machinery  Co., 
189  S.  W.  580. 

$=9289(18)  (Ky.)  In  action  for  death  of  the  op- 
erator of  an  undercutting  machine,  killed  by  fall- 
ing slate,  held,  on  the  evidence,  that  whether  de- 
cedent knocked  down  the  props  in  his  room  was 
for  the  jury.— Proctor  Cod  Co.  v.  Price's  Adm'r, 
189  S.  W.  923. 

$=s>289(23)  .(Ky.)  Issues  as  to  contributory 
negligence  of  an  injured  servant  where  the 
evidence  was  contradictory  held  for  the  jury. 
— Consolidadon  Coal  Co.  v.  Music,  189  S.  W. 
200. 

iS=>293(4)  (Mo.App.)  In  action  for  injuries  to 
mine  shoveler  from  uneven  mine  track,  held,  er- 
ror to  refuse  to  instruct  to  find  for  defendant  if 
the  jury  believed  it  was  plaintiff's  duty  to 
clear  the  track  of  dirt  before  it  became  de- 
fendant's duty  to  repair  it.— Plumlee  v.  Swan 
Machinery  (3o.,  189  S.  W.  680. 
9=s>293(21)  (Ky.)  An  instruction  as  to  the  mas- 
ter's duty  to  warn  and  instruct  of  dangers  "as 
often  as  may  have  l)een  reasonably  necessary 
to  make  him  fully  understand  and  appreciate 
the  danger,  if  any,"  was  error,  as  requiring  an 
indefinite  number  of  warnings,  and  the  duty 
should  have  been  stated  In  general  terms.- 
Louisville  &  N.  R.  Co.  v.  Long,  189  S.  W.  435. 

$=>296(10)  (Ky.)  In  action  against  coal  com- 
pany by  machine  man  for  injuries  from  fall  of 
slate  in  a  mining  room,  instructions  as  to 
plaintiff's  duty  to  test  and  to  inspect  the  roof 
held  proper,  as  submitting  to  the  jury  plain- 
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tiFa  theory.— Consolidation  Coal  Co.  v.  Music, 
189  S.  W.  200. 

«=>297(2)  (Tex.CivJlppJ  That  a  jury,  by  find- 
ing on  a  special  issue  that  plain  tiff's  injury 
was  not  directly  caused  by  the  fall  which  was 
claimed  due  to  defendant's  negligence,  made 
their  verdict  one  for  the  defendant,  did  not 
make  it  conflicting  and  inconsistent  because  of 
a  later  finding  as  to  the  amount  of  damages 
suffered.— Goodson  v.  Houston  &  T.  O.  B.  Co., 
189  S.  W.  82. 

IV.   UABII^rriES    FOR   INJURIES    TO 

THIRO   PERSONS. 

(A)  Actii  or  Omiaaloas  of  Servant. 

«=>302(6)  (Tez.Civ.App.)  Chauffeur,  who  dis- 
obeyed master's  instructions  in  leaving  drcus 
show  grounds,  while  master's  wife  and  children 
were  at  circus,  was  not  acting  within  scope  of 
his  employment  when  he  injured  plaintiff  while 
returning  to  grounds.— Hill  v.  Staats,  189  S.  W. 
85. 

VI.  WORKMEN'S  OOMPEHSATIOH 
ACTS. 

(A)   Nature  and  Groandn  of  Master's  Ua- 
blllty. 

«s»3SI  (Tex.Civ.App.)  Under  Employers'  lia- 
bility Act,  (  3,  plaintiff  with  notice  that  de- 
fendant had  a  policy  with  tlie  Texas  Employe's 
Insurance  Association,  held  to  have  no  right 
of  action  against  defendant  for  personal  in- 
juries while  in  its  employ.— ^Consolidated  Kan- 
sas City  Smelting  &  Beflning  Co.  v.  Dean,  189 
S.  W.  747. 

MATCHING  MONEY. 

See  Qaming,  «=>71,  86. 

MATERIALITY. 

See  Orimlnal  Law,  9s>696. 

MEASURE  OF  DAMAGES. 

See  Damages,  ^=9111. 

MECHANICS'  LIENS. 

See  Appeal  and  Error,   «=>164,  1039,   1173; 
Mortgages,  9=>151;    Pleading,  4=s>20o. 

I.  KATITRE,  OROUNBS,  AND  81TB- 
JECT-MATTER  IN  OENERAI.. 

<3=>3  (Ark.)  Acts  1911,  p.  462,  amending  Klr- 
by's  Dig.  c.  101,  subd.  2,  relative  to  mechanics' 
liens,  does  not  exclude  lien  in  favor  of  prin- 
cipal contractor  for  a  work,  but  repeals  only 
section  4975.  Kirby's  Dig.,  and  other  provisions 
in  conflict.— Beloate  v.  W.  Ij.  Baker  &  Co.,  189 
S.  W.  354. 

€=>5  (Ark.)  Liens  of  mechanics  and  material- 
men, being  creatures  of  statute,  must  be  per- 
fected and  enforced  according  to  its  provisions. 
—Daly  V.  Arkadelphia  MilUng  Co.,  189  8.  W. 
1053. 

n.   RIGHT  TO  I,IEN. 
(O  Aarreement  or  Comaent  of  Owner. 

<8=»72  (Ark.)  Under  Kirby's  Dig.  i  4970,  cre- 
ating mechanics'  liens,  where  contract  is  made 
with  agent  to  have  work  done  and  material 
furniabed.  to  bind  owner  of  premises,  it  is  es- 
sential that  agent  have  authority.— Daly  v. 
Arkadelphia  MiUing  Co.,  189  S.  W.  1053. 

Where  owner  authorized  agent  to  "look  aft- 
er the  property  and  close  the  deal"  for  its  sale 
to  a  part^  in  possession,  authorizing  occupant 
to  order  improvements  costing  $500  or  $600, 
held  not  within  real  or  apparent  scope  of 
agent's  anthority,  nor  within  impUed  authority. 
— Id. 

An  absent  owner  of  property,  improved   on 

the  order  of  the  occupant,  who  had  a  contract 

'  with  the  owner  to  boy,  held  not  estopped  to 


deny,  as  against  lien  claimants,  authority  or 
title  of  occupant — Id. 

®=»75(1)  (Ark.)  E^owledge  of  owner  of  real- 
ty that  party  was  in  possession  and  mniHiig 
improvements,  and  his  consent  to  and  approval 
of  such  improvements,  did  not  establish  the 
fact  that  owner  authorized  improvements  made 
for  his  benefit. — ^Daly  v.  Arkadelphia  MilUng 
Ca,  189  S.  W.  1068. 

VH.  ENTOROEMENT. 

<3=>260(6)  (Mo.App.)  Under  Rev.  St  1900,  H 
8221,  f^28,  as  to  medianics'  liens,  the  lien  U 
void  after  90  days  as  to  a  mortgagee  of  the 
property  of  whose  interest  the  lien  claamant  had 
notice,  and  against  whom  suit  was  not  brought 
within  the  90  days,  though  the  lien  was  orig- 
inally prior  to  the  mortgage.— Redlon  ▼.  Badger 
Lumber  Co.,  189  S.  W.  6&. 
«=3263(7)  (Mo.App.)  A  judgment  in  mechan- 
ic's lien  suit  is  not  void  as  to  unknown  as- 
signees of  a  note  secured  by  trust  deed,  where 
lien  claim  was  prior  to  the  deed^  from  failure 
to  make  them  parties  to  tiie  suit  in  view  of 
Amendment  to  Mechanics'  Lien  Law  approv- 
ed April  3,  1911  (Laws  1911.  p.  315).— Red- 
lon v.  Badger  Lumber  Co.,  180  S.  W.  589. 
^=3271(7)  (Ark.)  In  action  to  enforce  mechan- 
ic's lien,  complaint  held  to  sufficiently  allege 
that  work  was  done  and  material  furnished  un- 
der contract  with  defendant— Beloate  v.  W.  U 
Baker  &  Co.,  189  S.  W.  354. 
<&=>27l(10)  (Tex.av.App.)  In  suit  to  fore- 
close mechanic's  lien  based  on  hoose-bnilding 
contract  signed  by  defendant  alone.  Judgment 
for  plaintiff  was  error  where  the  complaint 
failed  to  allege  plaintifrB  performance  of  the 
contract— Benson  v.  Ashford,  189  S.  W.  1093. 
«s>27l(10)  (Tex.Civ.App.)  A  petition  to  for» 
close  a  mechanic's  lien  based  on  a  note  mention. 
ing  a  contract  for  mechanic's  lien  for  labor  to 
be  performed  which  failed  to  allege  that  the 
labor  had  been  performed  was  defective. — ^Her- 
ring V.  Herring,  189  S.  W.  1105. 
4s>277(l)  (Ark.)  In  suit  to  enforce  liens 
against  premises  occupied  by  one  who  had  con- 
tract to  buy,  issue  of  title,  as  between  owner 
and  occapant,  and  as  to  whether  owner  complied 
with  contract  to  furnish  warranty  deed  and  ab- 
stract, held  immaterial. — Daly  v.  Arkadelphia 
MiUing  Co.,  189  S.  W.  1053. 
€=9279  (Ark.)Iii  suit  to  enforce  Uens,  burden 
was  on  claimants  to  show  that  owners'  agent 
was  such  and  acted  within  scope  of  anthority 
when  he  authorized  occupant  to  make  improve- 
ments.— Daly  V.  Arkadelphia  Milling  Co.,  189 
S.  W.  1053. 

€=3281(3)  (Ark.)  In  suit  to  enforce  mecbanioT 
and  materialmen's  liens,  evidence  held  insuffi- 
cient to  warrant  finding  that  owner's  agent  to 
look  after  property,  or  occupant  thereof,  had 
anthority  from  owner  to  order  repairs. — Daly  v. 
Arkadelphia  MUllng  Co.,  189  S.  W.  1053. 
<S=»29I(2)  (Tex.  Civ.  App.)    Awarding     default 

i'udgment,  in  action  to  foreclose  a  mechanic's 
ien  based  on  a  note  mentioning  a  contract  for 
mechanic's  lien  for  labor  and  material,  was  im- 
proper, where  the  mechanic's  Uen  was  not  put 
in  evidence,  and  there  was  no  evidence  that  im- 
provemonts  were  made  as  contracted  for. — Her- 
ring V.  Herring,  189  S.  W.  1105. 

Vni.  niDEMNITT  AGAINST  UBKS. 

<3=»3I5  (Tex.CivJ^pp.)  Where  bond  of  a  con- 
tractor for  the  building  of  a  church  was  for 
use  and  benefit  of  aU  persons  entitled  to  liens, 
a  materialman  who  did  not  fdve  proper  statu- 
tory notice  to  church  h«]4  entitled  to  sue  sure- 
ties on  bond  for  payment  of  hit:  debt — ^BueU 
Planing  Mill  Corp.  v.  Bullard,  189  S.  W.  778. 

MEDICAL  ATTENDANCE. 

See  Matter  and  Serrant.  4s»77,  02. 
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MERGER. 

See  Bala  and  Note*.  «=>U& 

MILK. 

See  Food,  •ssl,  19. 

MILLS. 

See  Blaster  and  Servant,  ^=»18. 

MINES  AND  MINERALS. 

See  Dover,  <S=>10,  114;    Life  Estates.  «=»12;' 
Master  and  Servant,  i8=>118,  191,  243.  286. 

XX.  TITXiE,  OOirVETAIfOES,  AKD  COIT- 

TRAOTS. 

CC)  Iivaseat  lAvmutm,  sad  Comtraeta. 

«=>68(2)  (Mo.App.)  Where  requirement  of  min- 
ing  lease  for  oontinuons  mining  had  been  car- 
ri^  out  in  good  faith  for  several  years,  for- 
feiture of  the  lease  for  temporary  cessation  of 
miuins  due  to  cold  weather,  AeU  not  justified. — 
Stoddard  t.  Sheridan  Adams  Royalty  Syndi- 
cate, 180  S.  W.  834. 

Where  a  mill  required  by  a  mining  lease  had 
been  erected  and  with  lessor's  coasent  remov- 
ed because  not  needed  for  the  ores  found,  the 
leaaor  could  not  thereafter  arbitrarilv  forfeit 
the  lease  for  failure  to  maintain  the  nmL— Id. 

MINORS. 

8e«  Infants. 

MISREPRESENTATION. 

See  Fraud. 

MISTAKE. 

See  Beformation  of  Inatmmenta,  4s9l7. 19. 

MITIGATION. 

See  Damages,  4=3l82. 

MODIFICATION. 

See  Appeal  and  Error,  «s>1151;  Oontracts, 
«=9237,  247;    Divorce,  «=>246. 

MONEY  PAID. 

See  Vendor  and  Purchaser,  4=>384. 

MONEY  RECEIVED. 

«=35  <Tez.Civ.App.)  Plaintiff  and  defendant 
liaying  pasture  land  in  one  inclosure,  and  plain- 
tiff having  rented  pasturage  to  a  tliird  person 
who  paid  defendant  therefor,  held,  that  defend- 
ant was  not  liable  to  plaintiff  for  the  amount 
received.— Graham  v.  Jackson,  189  S.  W.  561. 

MORTGAGES. 

See  Chattel  Mortgages;  Evidence,  9s>461; 
Homestead,  €=s>115;  Reformation  of  Inatm- 
ments,  4=>46;  Specific  Performance:  Stat- 
utes, «s;>241. 

X.  BEQVXSITES  ANB  VAXJDXTT. 
(D)  ▼allditr. 

^=386  (3)  (Ky.)  In  suit  to  enforce  note  and 
mortgage  lien  resisted  on  ground  of  their  ez- 
ecDtion  under  duress,  arising  from  threats  of 
party  receiving  proceeds,  constituting  obstruc- 
tion of  execution  of  criminal  laws,  evidence 
Md  not  to  show  plaintiff's  gruilty  knowledge 
and  participation.— Fears  v.  United  Loan  & 
Deposit  Bank,  189  S.  W.  226. 

In  suit  to  enforce  note  and  mortgage  lien, 
evidence  AeJd  not  to  show  that  defendant  paid 
the  money  to  third  party  under  duress  arising 


from  his  threats  to  prosecute  an  indictment 
against  her  hoaband,  or  tliat  he  imposed  sach 
dnreas.— Id. 

in.  CONSTBirOTIOIf  AND  OPERA- 
TION. 

(0)  Property    MortaraKed.    and    Batatea    of 

Parties  Thereta. 

^=s>l27  (Tex.Ciy.App.)  Against  mortgagor  and 
subsequent  mortgagee  and  purchaser  with 
knowledge,  description  in  mortgage,  followed 
in  foreclosure  judgment  and  sherifTs  deed  of 
mortgaged  chattels  and  land,  is  sufBcient;  the 
property  being  capable  of  identification  by  aid 
of  extrinsic  evidence. — ^Walter  Connally  &  Co. 
V.  Continental  State  Bank  of  Big  Sandy,  189 
S.  W.  811. 

(D)  Mea    aad    Priority. 

9=»I5I(3)  (Mo.App.)  Where  a  mortgage  is  not 
given  or  recorded  until  after  the  materials  are 
sold  and  furnished  and  erection  of  a  bouse 
begun,  the  mechanic's  lien  therefor  takes  prec- 
edence over  the  mortnxe.— Redlon  v.  Badg- 
er Lumber  Co.,  189  S.  W.  589. 
«9 186(3)  (Tex.Civ.App.)  A  vendor,  asserting 
that  a  mortgagee  of  the  purchaser  was  charg- 
ed with  notice  of  his  vendor's  lien  notes,  has 
the  burden  of  proving  notice^— Anderson  v. 
Farmer,  189  &  W.  5<^ 

IV.   BIGHTS  AND  riABIUTIEB  OF 
PARTIES. 

«=9209  (T^x.CAyJlpp.)  a  trustee  becomes  the 
special  agent  of  botit  parties,  and  most  act  with 
absolute  impartiality  and  fairness.— Zeiss  y. 
First  State  Bank,  189  S.  W.  524. 

DC.   FORECLOSURE  BT  EXERCISE  OF 
POWER  OF   BALE. 

«=»360  (Tez.Ciy.App.)  In  making  a  sale  under 
a  deed  of  trust,  tine  trustee  must  comply  with 
the  terms  of  the  deed,  but  Incidental  matters 
outside  of  its  terms  are  left  to  hi*  discretion.— 
Zeiss  y.  First  State  Bank,  189  S.  W.  524. 
«=>36g(2)  (Tex.Civ.App.)  Where  trust  deed  did 
not  give  grantor  right  to  notice  or  to  be  pres- 
ent at  foreclosure  sale,  refusal  of  trustee  to  de- 
lay sale  for  a  few  minutes  until  the  grantor 
could  arrive  coupled  with  inadequacy  of  price 
will  not  warrant  vacation;  there  being  no 
showing  that  grantor  would  or  could  have  pro- 
tected his  interest— Zeiss  v.  First  State  Bank, 
189  S.  W.  524. 

<3=»36g(3)  (Tex.CivJlpp.)  A  sale  by  a  trustee 
of  a  deed  of  trust  will  be  set  aside  if  there  is 
proof  of  undue  advantage.— Zeiss  y.  First  State 
Bank.  189  S.  W.  624. 

*=»369(7)  (Tex.Civ.App.)  The  grantor  in  a  deed 
of  trust  who  sues  to  set  aside  a  sale  made  by 
the  trustee  has  the  burden  of  proving  that  the 
trustee  abused  his  discretion,  acted  unfairly,  or 
took  undue  advantege  of  him. — Zeiss  v.  First 
State  Bank,  189  S.  W.  624. 

Z.   FOREOLOSTJRE   BT   ACTION. 

(1)  Jndarmemt    or    Decree    aad    E^eenttoa. 

9:»494  (Tez.Civ.App.)  Against  mortgagor  and 
subsequent  mortgagee  and  purcliaser  with 
Imowledge,  descripoon  in  mortgage,  followed 
in  foreclosure  judgment  and  sheriff's  deed  of 
mortgaged  chattels  and  land,  is  sufficient;  the 
property  being  capable  of  identification  by  aid 
of  extrinsic  evidence. — Walter  Connally  &  Co. 
y.  Continental  State  Bank  of  Big  Sandy,  189 
S.  W.  311. 

(J)  Sale. 

9s»536  (Tex.Civ.App.)  A  vendor,  asserting  that 
one  who  l>ought  on  foreclosure  of  mortgage 
given  by  vendee  was  cliarged  with  notice  of  bis 
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tender's  Uen  notea,  has  the  burden  of  proving 
notice.— Anderson  v.  Farmer,  180  S.  W.  508. 

One  who  bought  in  school  lands  on  foreclosure 
of  a  mortgage  given  by  purchaser  held,  in  view 
of  the  forfeiture  and  reawardiug  of  the  lands, 
to  purchaser  not  charged  with  notice  of  ven- 
dor s  lien  notes  given  by  mortgagor,  the  pur- 
chaser, in  payment. — Id. 

9=>554  (Tex.Civ.App.)  Against  mortgagor  and 
subsequent  mortgagee  and  purchaser  with 
knowledge,  description  in  mortgage,  followed  in 
foreclosure  judgment  and  sheriff's  deed  of 
mortgaged  chattels  and  land,  is  sufficient;  the 
property  being  capable  of  identification  by  aid 
of  extrinsic  evidence. — ^Walter  Connally  &  Co. 
v.  Continental  State  Bank  of  Big  Sandy,  1S9  S. 
W.  311. 

MOTIONS. 

See  Appeal  and  Error,  «=>281,  SOI;  Crimi- 
nal Law,  «=>1044,  1088;  Execution,  <S=>158; 
New  Trial.  •s>10»-162;  Pleadios,  «=>356, 
S60. 

MOTIVE 

See  Homicide,  ^=>166. 

MOTORCYCLES. 

See  Railroads,  ^=9350.  - 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  «=»1051,  1056,  1064; 
ConstitutionBl  Law,  ®=»83;  Counties;  Evi- 
dence, ®=>158,  387;  Intoxicating  Liquors, 
«=>61;  Schools  and  School  Districts;  Search- 
es and  Seizures;  Statutes,  ®=>75,  120,  164; 
Street  RaUroads;  Taxation,  «=>28. 

L  OBBATIOH.  ALTEBATION.  EXIST- 
ENCE. AND  DISSOIiimON. 

(A)  IneorporatloB    anA    Incidents    of    Bx- 
tatenoc. 

«8=»t8  (Ky.)  Where  Ky.  St.  g|  3713,  3714,  8715, 
as  to  incorporation  of  sixth  class  towns,  were 
all  complied  with,  except  that  the  petition  was 
not  filed  20  days  before  term,  the  town  was  a 
de  facto  corporation,  and  its  organization  was 
not  subject  to  attack,  except  by  a  direct  proceed- 
ing by  the  state.— Vanover  v.  Dunlap,  IW  S.  W. 
915. 

(C)  Amendment,  Rcpenl.  or  Forfettnre  of 
Charter,  and  Dlaaolntlon. 

«=>5I  (Ky.)  In  view  of  Civ.  Code  Prac.  88  480- 
482,  as  to  vacating  municipal  charters,  a  suit  of 
such  character  can  be  brought  only  by  the  Attor- 
ney General,  in  the  name  of  the  commonwealth, 
on  direction  of  the  Legislature.— Vanover  v. 
Dunlap,  189  S.  W.  915. 

n.   OOVERNMENTAI.     POWERS    AND 
FUNCTIONS   IN    GENEBAX. 

®=>57  (Ky.)  A  municipal  corporation  possesses 
only  such  powers  as  the  state  expressly  or  by 
necessary  implication  confers  upon  it,  subject  to 
addition  or  diminution  by  the  state. — Walker 
V.  City  of  Richmond,  189  S.  W.  1122. 
4=»6l(Ky.)  Whenever  a  power  is  conferred 
upon  a  municipal  corporation  by  the  Legisla- 
ture and  no  officer  or  person  is  expressly  au- 
thori2ed  to  exercise  it,  the  common  council  is 
the  only  authority  which  can  exercise  it. — 
Crouch  T.  Commonwealth,  189  S.  W.  698. 
C=>63(2)  (Ky.)  Municipality  having  power  to 
prescribe  standard  of  quality  of  milk  sold.  Court 
of  Appeals,  without  clear  and  convincing  evi- 
dence that  it  is  oracticaliy  impossible  to  furnish 
milk  of  Standard  required  by  ordinance,  conld 
not  invade  municipality's  province  and  hold  that 
Standard  prescribed  was  nnreasonable.— City  of 
OwenshorC  v.  Kvana,  180  S.  W.  1153. 


nz.  I.EOI8X.ATZVB  OOMTBOX.  OF  MU- 

NIOIPAI.  ACTS,  RX«HTS,  AND 

UABIZJTIBS. 

®=»67Q;)  (Tenn.)  The  Legislature  may  abolish 
city  offices,  though  it  deprives  city  officers  of 
their  offices. — Van  Dyka  t.  Thompson,  189  8. 
W.  62. 

rV.  PROCEEDINGS    OF    COPNCn.    OB 

OTHER  GOVERNING  BODT. 
(B)  Ordlnaaces  and  By-Iiavra  In  OeneraL 

<&=>lll(4)  (Tex.Civ.App.)  If  a  section  of  build- 
ing ordinance  were  obnoxions  to  Constitution 
and  laws,  held  that,  as  it  does  not  affect  other 
provisions  prescribing  character  of  buildings  in 
residence  district  of  city,  remaining  portions 
are  valid.— Spann  v.  City  of  Dallas,  180  S.  W. 
099. 

«=9||2(1)  (Ky.)  Const,  f  61,  prAviding  that  no 
law  enacted  by  General  Assembly  shall  relate 
to  more  than  one  subject  which  shall  be  ex- 
pressed in  title,  has  no  application  to  dty  or^ 
dinances. — City  of  Owensboro  v.  Evans,  189  S. 
W.  1153. 

«=3t22(3)  (Tez.Oiv.App.)  In  suit  to  compel  issu- 
ance of  building  permit  and  for  injunction  re- 
straining interference  with  erection  of  store- 
house, despite  building  ordinance  regulating  erec- 
tion of  business  buildings  in  residence  districts, 
testimony  that  suburban  stores  detract  from 
comfort  and  destroys  value  of  home  held  admissi- 
ble.—Spann  V.  City  of  Dallas,  189  S.  W.  999. 

V.   OFFICERS.   AGENTS.   AND   EX- 
PXOTES. 

(A)  Monlcipal  Oflleers  in  Cteaoral. 

4=9142  (Tez.CHv.App.)  An  alderman  for  whom 
no  salary  is  provided  by  statute  or  ordinance, 
though  .  holding  another  salaried  office,  is  not 
within  Const,  art.  !ie,  g  40,  prohibiting  a  per- 
son holding  more  than  one  office  of  emolument. 
—Graves  v.  M.  Griffin  O'Neil  &  Sons,  189  S. 
W.  778. 

«S3>I47  (Tez.Civ.App.)  The  pleadings  in  snit  to 
enjoin  collection  of  a  tax  not  directly  raiidng 
the  issue  of  disqualification  of  an  alderman 
under  Const,  art.  16,  8  40,  because  holding  an- 
other salaried  office,  and  he  being  at  least  a  de 
facto  officer,  his  vote  for  the  levy  cannot  be  dis- 
regarded.—Graves  T.  M.  Griffin  O'Neil  &  Sons, 
189  S.  W.  778. 

(B)  Mnnielpal    Departments    and     OfBeera 
Thereof. 

€=3 182  (Tenn.)  Under  the  Charter  of  the  city  of 
Knoxville,  petitioner,  chief  of  police,  held  enti- 
tled to  notice  of  time  and  place  of  trial  that  he 
might  be  present  in  person  and  with  witnesses, 
and  there  must  be  a  charge  a^inst  him,  stated 
with  some  certainty,  before  being  removed  from 
office.— Conners  v.  City  of  Knoxville,  180  S.  W. 
870. 

<8=>I83(1)  (Ky.)  Under  Ky.  St  88  8687,  3606, 
3698,  37()4,  snbsec.  7,  held,  that  power  to  create 
office  of  deputy  marshal  in  town  of  sixth  class 
was  vested  in  board  of  trustees,  which  oooid 
not  delegate  such  power;  so  that  one  attempt- 
ed to  be  appointed  a  deputy  marshal  by  Uie 
town  marshal  was  not  authorised  to  act  as  such. 
— Crouch  v.  Commonwealth,  189  S.  W.  69S. 

.     VII.  CONTRACTS  IN  GENEBAI.. 

$=>226  (Ky.)  Parties  who  deal  with  a  munici- 
pality are  required  to  know  the  extent  of  its 
authority,  and  act  at  their  peril  unless  authority 
exists.— Walker  v.  City  of  Richmond,  189  S. 
W.  1122. 

®=3247  (Ky.)  City  which  made  ultra  vires  con- 
tract with  owner  to  never  require  owners  of 
pro()ertjr  to  maintain  sidewalk,  and  to  maintain 
paving  itself,  in  consideration  of  ovnier's  set- 
ting fence  back  12  feet,  held  unable  to  repudiate 
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contract  and  r9t«!n  the  beneflts.— Walker  t.' 
aty  of  Richmond,  189  g/  W.  1122. 
4s>2S5  (Mo.App.)  -Evidence  that  lost  bond  of 
contractor  was  giyen  -  under  an  ordinance  re- 
quiring bond  to  cover  payment  of  labor  and  ma- 
terials is  admissible  to  show  that  bond  inclnded 
ench  claims;  it  being  presumed  that  parties 
gave  bond  as  required. — City  of  Macon  ▼.  EHdel- 
ity  &  Deposit  Go.  of  Maryland,  189  S.  W.  046. 
In  action  on  lost  bond  of  municipal  contrac- 
tor, where  defendant's  agent  made  admission 
as  to  its  terms,  Instruction  held  misleading  as 
to  effect  of  the  admission. — Id. 

IX.   P1TBLIC   nCPBOVEMEIfTB. 

(A)  Po'vrev     to      Make     latprovemeBts     •* 

Onuit  Aid  Tbevefor. 

«=>282(2)  (Ky.)  Althoagh  Ky.  St.  {  8706,  does 
not  in  terms  provide  that  board  of  trustees  of 
city  of  sixth  class  shall  fix  grade  of  a  sidewalk, 
power  to  order  improvement  carries  incidental 

S>wer   to    prescribe    grade   thereof. — Town    of 
ardinsburg  v.  Mercer,  189  8.  W.  1117. 

(B)  Frellaalnarjr    Proeeedlnars     and    0*dl- 

naneea  or  Reiiolatlona* 

«=>297(1)  (Mo.App.)  Under  Bev.  St  1900.  i 
9255,  as  amended  by  Laws  1811,  p.  840,  any 
resident  abutting  owner,  whether  residing  on 
or  off  tbe  street  to  be  improved,  has  a  rij;ht  to 
remonstrate  against  such  improvement — Rhodes 
V.  Koch,  189  S.  W.  641. 

Under  Rev.  St  1909,  i  9256,  as  amended  by 
Laws  1911,  p.  340,  relating  to  remonstrance 
to  a  proposed  street  improvement,  a  corpora- 
tion whose  signature  to  the  remonstrance  was 
by  its  president  was  to  be  counted. — Id. 

Rev.  St  1009,  I  9255,  as  amended  by  Laws 
1911,  p.  340,  relating  to  remonstrance  to  a 
propos^  street  improvement  requires  a  ma- 
jority of  the  resident  owners  of  land,  but  does 
not  require  a  majority  of  the  estates  abutting 
the  street— Id. 

Under  Rev.  St  1909,  |  9255,  as  amended  by 
Laws  1911,  p.  840,  i-elating  to  remonstrance 
against  street  improvements,  by  majority  of 
resident  abutting  owners,  a  husband  and  wife 
owning  an  estate  by  the  entirety,  are  not  one 
owner,  but  two  owners. — Id. 

Under  Rev.  St  1900,  t  9255,  as  amended  by 
Laws  1911,  p.  340,  a  husband  absent  from  the 
city  when  a  remonstrance  to  a  proposed  street 
improvement  was  prepared,  whose  name  was 
signed  by  his  wife  >rith  bis  authority,  was  to  be 
counted. — ^Id. 

<Q>  Contrast*. 

«=3335(1)  (Mo.App.)  Owner  of  special  tax  bill 
issued  for  street  paving  Improvement  held  not 
entitled  to  recover  thereon  on  account  of  aban- 
donment of  proceeding  by  dela^  of  seven 
months  on  part  of  Board  at  Public  Works  in 
awarding  contract  after  bid  had  been  received. 
— Metropolitan  Paving  Co.  v.  Oirad  Inv.  Co., 
189  S.  W.  401. 

4s»340  (Tex.Civ.App.)  There  was  no  diversion 
from  their  purpose  of  city  warrants  for  im- 
provement and  extentdon  of  its  waterworks, 
consisting  of  a  well,  where  the  city  thereafter 
from  other  funds  dug  a  bigger  well  a  few  feet 
away,  and  had  the  contractor  connect  with  this 
Instead  of  the  old  well. — Graves  v.  M.  Oriffin 
O'Neil  &  Sons,  189  S.  W.  778. 
4S=>354  (Tex.Civ.App.)  Contracts  for  municipal 
improvements  were  not  abrogated  by  a  subse- 
quent agreement  of  the  city  to  deliver  in  ad- 
vance the  warrants  for  the  work  on  the  execu- 
tion of  an  indemnit7  bond.— Qravts  t.  M.  Grif- 
fin O'Neil  &  Sons,  189  S.  W.  778. 

Contracts  for  municipal  improvements  can- 
sot  be  abrogated  by  a  subsequent  contract,  if 
it  be  illegal  and  void  because  authorized  by  no 
ordinance  or  resolution  of  the  city  council. — Id. 


(■)  AaaeaamCBta  tor  BoBoflta,  and  Spoalal 
Taxes. 

4=3430  (Aik.)  Under  Const  art  10,  f  27,  as  to 
assessments  for  local  improTements,,  property 
"adjoining"  the  locality  to  be  affected  is  any 
property  adjoining  or  near  the  improvement 
which  is  physically  affected,  or  the  value  of 
which  is  commercially  affected,  directly  by  the 
improvement  to  a  degree  in  excess  of  the  prop- 
erty In  the  dty  generally.— Freeie  v.  Improve- 
ment Dist  No.  16  of  City  of  Jonesboro,  189 
8.  W.  660. 

«=»442  (Ky.)  Covenant  of  dty,  made  in  consid- 
eration of  owner's  setting  fence  back  12  feet, 
that  it  would  never  require  owners  of  property 
to  build  sidewalk,  and  would  itself  forever  main- 
tain pavement,  heid  such  as  ran  with  land. — 
Walker  ▼.  City  <rf  Richmond,  180  8.  W.  1122. 
Under  "Gen.  St  1888,  c.  107,  in  force  between 
1870  and  1873,  article  6,  relating  to  streets, 
the  law  then  authorizing  city  to  require  property 
owner  to  pay  expense  of  buUding  sidewaJks,  city 
held  without  authority,  In  consideration  of  own- 
er's setting  fence  back  12  feet,  to  agree  that 
owners  of  property  would  never  have  to  build 
sidewalk,  and  that  it  would  maintain  pavement 
—Id. 

4s»443  (Ky.)  Aa  incidental  power  to  fix  grade 
of  sidewalk  constructed  under  charter  of  cities 
of  sixth  class  (Ky.  St  t  8706)  is  conferred  only 
upon  board  of  trustees,  delegation  of  power  to 
county  surveyor  to  fix  grade,  which  grade  was 
not  adopted  by  Iward,  heM  fatal  to  recovery  in 
a  suit  on  assessment.— Town  of  Hardinsburg  v. 
Mercer,  180  8.  W.  1117. 

<&=»450(2)  (Ark.)  The  organization  of  an  im- 
provement district  for  the  purpose  of  paving 
parts  of  certain  streets  is  not  rendered  invalid 
because  the  territoir  described  includes  other 
districts  organized  for  the  purpose  of  paving 
portions  of  certain  streets,— Freeze  v.  Improve- 
ment Dist  No.  16  of  City  of  Jonesboro,  189 
8.  W.  660. 

<3=>450(4)  (Aii.)  The  organization  of  an  im- 
provement district  was  not  open  to  the  objection 
that  the  boundary  lines  of  the  district  were  in- 
sufficiently set  forth,  where  the  description  be- 
gan with  a  point  "in  the  center"  of  a  certain 
quarter  section,  notwithstanding  the  claim  that 
the  quarter  section  was  not  an  exact  square 
according  to  the  government  surveys,  but  a 
fractional  quarter  section. — Freeze  v.  Improve- 
ment Dist  No.  16  of  City  of  Jonesboro,  189 
S.  W.  660. 

The  organization  of  as  improvement  district 
was  not  open  to  the  objection  that  the  descrip- 
tion of  the  territory  included  was  Indefinite, 
because  it  designated  one  of  the  lines  as  run- 
ning along  the  north  boundary  of  a  right  of 
way  of  a  certain  railroad,  without  designating 
it  by  metes  and  bounda — Id. 

Action  by  city  council  in  including  property 
in  an  improvement  district  is  condunve  of  the 
fact  that  it  is  "adjoining"  the  locality  to  be 
affected,  within  Const  1874,  art  19,  |  27,  ex- 
cept wlien  attacked  for  fraud  or  demonstrable 
mistake. — Id. 

«=3459  (Ky.)  Under  Ky.  St  1916,  U  8096- 
3104,  8106,  held  that  assessments  for  street 
improvements  and  for  sidewalk  improvement 
under  different  contracts  should  be  treated  as 
one  and  abutting  property  assessed  only  up  to 
one-half  its  value,  but  that  assessment  for 
sewer  is  distinct  and  the  lot  could  also  be  as- 
sessed up  to  $1  per  foot— City  of  Covington  v. 
SuIUvan,  189  8.  W.  709. 

(V)  BafereeBiCBt  of  Assessments  and  8po« 
olal  Taxes. 

4s>562(2)  (Ky.)  In  an  action  by  a  municipality 
to  enforce  a  lien  for  street  improvement  proi>- 
erty  owner  cannot  assert  a  counterclaim  or  set- 
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off.— Town  of  Hardinsbnrg  t.  Mercer,  189  S.  W. 
1117. 

X.  POUOE  POWXat  AHD  BEGITUU  - 
TIONS. 

(A)  Delegation,    Bxtent.   and  -  Bzerelae   of 
Poi|»er. 

«=>589  n'ex.Civjipp.)  Laws  eeaentUl  for  the 
welfare,  good  order,  and  prosperity  of  the  citi- 
zens resident  in  a  ci^  fall  within  the  "police 
powers"  of  the  govprnment. — Spann  t.  City  of 
Dallas,  189  S.  W.  999. 

<$=>59l  (Tez.CiT.App.)  Bailding  ordinance  of 
city  of  Dallas,  adopted  pursuant  to  City  Charter, 
art.  2,  I  1,  subsec.  2,  restricting  erection  of 
business  buildings  in  residence  districts,  held  not 
to  leave  final  decision  whether  permit  should  is- 
sue with  three-fourths  of  residents  of  any  dis- 
trict, but  with  commissioners.— Spann  t.  City  of 
Dallas,  189  S.  W.  999. 

<S=>592(3)  (Ky.)  Const,  i  168,  providing  that 
no  municipal  ordinance  shall  fix  a  penalty  for 
violation  at  less  than  that  imposed  by  statute 
for  same  offense,  was  not  violated  by  ordinance 
regulating  sale  of  milk,  etc.,  where  statute  on 
same  subject  imposing  a  lesser  penalty  defined  a 
different  offense.— City  of  Owensboro  y.  Evans, 
189  S.  W.  1163. 

«=>60l  (Tei.Civ.App.)  Ordinance  of  city  of  Dal- 
las restricting  erection  of  business  buildings  in 
resident  part  of  city  held  not  illegal  as  to  plain- 
tiff, because,  prior  to  passage,  he  had  asked  per- 
mit to  build  storehouse,  but  bad  not  started  erec- 
tion.—Spann  V.  City  of  Dallas,  189  S.  W.  999. 
«=36ri  (Ark.)  Kirby's  Dig.  f  5438,  authorizing 
municipalities  to  regulate  drumming  for  hotels, 
etc.,  for  the  patronage  of  "persons  who  arrive 
on  trains  or  otherwise,"  authorizes  a  municipal 
ordinance,  forbidding  the  proprietor  of  a  hotel, 
etc.,  to  drum  more  than  60  feet  away  from  his 
premises.— Baird  t.  Bray,  189  S.  W.  o57. 

XI.  USE  ANB  REOTTIJkTIOK  OF  PUB- 

UC  FI.AOES,   PROPERTT, 

AND   WORKS. 

(A)  Streeta  and  Other  Pablle  'Wara. 

«s>662  (Mo.App.)  tinder  City  Charter  of  St. 
Joseph  (Rev.  St  1909,  §  8^,  subd.  12),  the 
requirements  of  an  ordinance,  forbidding  a  fran- 
chise owning  corporation  to  disturb  surface  of 
any  street  without  a  written  permit,  held  a  po- 
lice regulation  which  the  board  of  public  works 
could  not  waive. — Dugdale  v.  St.  Joseph  Ry., 
Light,  Heat  &  Power  Co.,  189  S.  W.  830. 

Xn.  TORTS. 

(O)  Defects  or  Obatractlons  In  Streets 
and  Other  Pabllo  Ways. 

«s>757(l)  (Ky.)  A  mnnicipality,  failing  to  ex- 
ercise ordinary  care  to  keep  and  maintain 
streets  and  sidewalks,  taken  over  by  it,  in  rea- 
sonably safe  condition  for  the  travel  for  which 
they  are  intended,  is  liable  to  one  damaged 
thereby.— Tudor  v.  City  of  LonisviUe,  189  S.  W. 
456. 

A  municipality  is  liable  for  negligent  acts  of 
misfeasance  or  nonfeasance  in  respect  to  its 
streets  and  sidewalks,  such  as  faulty  construc- 
tion, rendering  them  dangerous  for  travel. — Id. 
«=»763(1)  (Mo.)  A  city's  duty  is  to  use  ordi- 
nary care  to  keep  a  sidewalk  in  a  reasonably 
safe  condition  for  travel  in  all  circumstances. 
— Hebenheimer  v.  City  of  St.  Louis,  189  S.  W. 
1180. 

<S=3768(1)  (Ky.)  The  fact  that  plaintiff  fell  on 
an  iron  and  glass  grating  on  a  perfect  level 
with  the  rest  of  the  sidewalk,  which  grating  had 
become  smoother  than  it  was  once,  it  not  ap- 
pearing by  whom  or  when  it  was  constructed, 
or  that  it  was  inherently  dangerous,  or  that 
there  were  any  holes  in  it  by  which  plaintlS 
was  tripped,  does  not  render  the  municipality 


liable  for  her  Injnry.— Tudor  t.  dtr  ot  Lonis- 
ville,  189  S.  W.  466. 

®=»788(1}  (Ky.)  In  order  to  fasten  upon  the 
municipality  liability  for  an  omission  to  repair 
the  unsafe  condition  of  the  street  or  ndewalk. 
it  must  have  either  actual  or  constructive  notice 
of  the  defect.— Tudor  t.  CSty  of  Louisville,  189 
S.  W.  456. 

A  city  having  actual  or  constructive  notiee 
would  be  liable  for  injury  resulting  from 
smoothness  or  slipperiness  of  a  mdewalk,  either 
as  originally  constructed,  or  becoming  such  by 
use,  resulting  in  its  becoming  dangerous  or  un- 
safe for  travelers. — Id. 

®=»79l(l)  (Ky.)  A  munidJMility  has  construc- 
tive notice  of  such  defects  in  its  streets  or  side- 
walks as  could  have  been  known  to  it  by  tlie 
exercise  by  it  of  ordinary  care  and  diliKence.— 
Tudor  V.  City  of  Louisville,  189  8.  W.  456. 
$=»79l(2)  (Ky.)  A  municipality  Is  charged  with 
constructive  notice  of  a  defect  or  obstruction  in 
its  streets  or  sidewalks  wliich  has  existed  for 
such  length  of  time  as  to  have  afforded  the  mu- 
nicipal authorities  a  reasonable  opportunity  to 
have  discovered  it.— Tudor  v.  City  of  Louisville, 
189  S.  W.  456. 

«=979l(2)  (Mo.)  A  defect  in  cover  of  a  coat 
hole  in  a  sidewalk  being  a  structural  one,  city 
is  charged  with  notice  from  beginning. — ^Heben- 
heimer V.  City  of  St.  Louis,  189  S.  W.  1180. 
9=>806(3)  (Mo.)  A  pedestrian  on  a  sidewalk 
while  under  a  duty  to  exercise  ordinary  care  for 
her  own  safety,  and  to  walk  with  her  eyes  open 
observing  her  general  course  in  the  usual  man- 
ner, is  not  bound  to  look  for  hidden  danger. — 
Hebenheimer  v.  City  of  St  Louis,  189  S.  W. 
1180. 

«=3808(1)  (Ark.)  As  cities  in  Arkansas  are  not 
liable  for  damages  caused  by  defects  in  construc- 
tion of  sidewalk,  property  owner  compelled  un- 
der Kirby's  IMg.  Si  6542,  5648,  to  construct  side- 
walk in  a  certain  manner  is  not  liable  for  inju- 
ries caused  to  pedestrian  from  defects  in  its  con- 
struction in  accordance  with  specifications  of 
city.— Birchfield  v.  Diehl,  189  S.  W.  845. 
<S=>8i8(6)  (Mo.)  Evidence  that  coalhole  cover, 
prior  to  time  of  injury,  frequently  had  been 
observed  to  slip  when  stepped  upon,  hM  admia- 
sible.— Hebenheimer  v.  (^ty  of  St.  Louis,  189 
S.  W.  1189. 

«=>8I8(9)  (Ky.)  In  an  action  against  city  for 
injury  from  slipping  on  a  sidewalk  grating,  evi- 
dence that  another  had  slipped  on  the  same  side 
of  the  street,  the  places  not  being  shown  to  be 
identical,  and  no  investigation  appearing  to 
have  been  made  of  the  accident,  was  incompe- 
tent—Tudor y.  City  of  Louisville,  189  S.  W. 
456. 

«=>8l8(10)'(&Io.)  In  an  action  against  a  city 
for  personal  injuries  received  in  falling  into  a 
coalhole  in  a  sidewalk,  ordinances  of  the  city 
defining  duties  of  police  officers  with  respect 
to  reporting  defects  in  streets  held  admissible. 
—Hebenheimer  v.  City  of  St  Louis,  189  S.  W. 
1180. 

«=»82l(ll)  (Mo.)  The  fact  that  many  persons 
passed  over  a  coalhole  without  injury  and 
that  several  testified  positively  that  cover  was 
not  defective,  did  not  show  the  testimony  of 
plaintiff  and  her  witnesses  to  be  untrue,  but 
simply  made  a  question  for  jury. — Het>enheimer 
V.  City  of  St.  Louis,  189  S.  W.  1180. 
^=9821(26)  (Mo.)  In  an  action  against  a  city 
for  personal  Injuries  sustained  in  falling  into  a 
coalhole  in  a  sidewalk,  question  whether  plain- 
tiff exercised  proper  carrf  held  for  the  jury. — 
Hebenheimer  v.  City  of  St  Louis,  189  S.  W. 
1180. 

«=s822(2)  (Mo.)  In  an  action  against  a  city  for 
personal  injuries  sustained  on  falling  into  s 
coalhole,  an  instruction  htU  not  erroneous  as 
requiring  city  to  make  sidewalk  absolutelv  mifeb 
-Hebenheimer  v.  City  of  St  Louis,  189  S.  W. 
1180. 
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XXn.  FI80AI.  MAlCAQEmBlfT,  PUB- 

UO  DEBT.  gEOVRITIES,  AKD 

TAZATIOM. 

(B)  AdmiBiatratloa  la  Oeaersl.  Approprl- 
prlmtlona,  'Warranta,  aad  ntraieat. 

^«=>8g8  (Tex.CiT.App.)  A  city  intending  and 
taking  necessary  steps,  to  issue  warrants,  in- 
struments issued  pursuant  thereto,  though  con- 
taining elements  of  a  bond  are  warrants,  and 
not  bonds  requiring  for  their  issuance  vote  of 
the  taxpaying  voters.— Graves  T.  M.  Gri£Qn 
O'NeU  &  Sons,  189  S.  W.  778. 

(D)   Taxes    and    Otker    Reveaae,   aad    Ap- 
pllcatloa  Thereof. 

^»967(2)  (Ky.)  A  mnnidpality  has  no  inherent 
power  to  exempt  from  taxation  property  wliich 
It  is  authorized  to  tax  by  itscharter.— Walker 
y.  City  of  Richmond,  189  S.  W.  1122. 

(B)  RIvItte    aad    Reiaedlee    of    Taxpayer*. 

«=9rOOO(6)  (Tez.Civ.App.)  On  direct  raising 
of  the  issue  of  clerical  mistake,  in  a  taxpayer's 
suit  to  enjoin  collection  <^  tax,  on  the  ground 
that  the  levy  was  not  voted  for  fay  the  propor- 
tion of  aldermen  required  by  Kev.  St.  art.  931, 
all  the  parties  being  before  the  conrt,  correction 
of  the  record  of  the  city  council,  in  accordance 
with  the  evidence,  to  show  enough  voted,  may 
be  directed.— Graves  v.  M.  Griffin  O'Neil  A 
Sons,  189  S.  W.  778. 

XV.  AOTXOHS. 

4s>IO(8  (Ky.)  A  munidpalitir  cannot  compro- 
mise a  tax  suit— Walker  v.  City  of  Bicbmond, 
189  S.  W.  1122. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  ^=>6S7-826. 

MUTUALITY. 

See  Contracts,  «=»10;  Btformation  ot  Inatm- 
ments,  9=>19. 

NAVIGABLE  WATERS. 

See  Ferries:  States,  «=s»12. 

NECESSARIES. 

See  Insane  Persons,  4=»7K. 

NEGLIGENCE. 

See  Carriers,  «8=»177-185,  217-347;  BBectric- 
ity;  Evidence,  ©=3472;  Master  and  Serv- 
ant, *=»85^02;  Municipal  Corporations,  «=» 
767-822;  Railroads,  «=3274-484;  Street 
Railroadar;  Telegraphs  and  Telephones;  Thea- 
ters and  Shows. 

I.  AOT8   OB  01II8SI0M8  OOMMTrUT- 

ING    NEGLIGENCE. 
(▲)   Personal   Conduct  In   General. 

<S=»2  (Ey.)  Negligence  is  the  failure  to  per- 
form a  duty  which  one  owes  to  another,  and 
where  there  is  no  duty  there  is  no  negligence. 
— Stull's  Adm'x  V.  Kentucky  Traction  &  Ter- 
minal Co.,  189  S.  W.  721. 
®=3|0  (Mo.App.)  Where  injunr  cannot  reason- 
ably be  anticipated  and  would  not  have  hap- 
pened unless  under  exceptional  circumstances, 
It  is  not  negligence  to  fail  to  take  precautionary 
measures.— Brighlwell  ▼.  Lnsk,  189  S.  W.  413. 

(B)  Danseroaa       Bnbetanoea,       Machinery, 
and  Other  laatrnaaentalltlea. 

4s>26  (Ky.)  Two  or  more  corporations  may 
have  the  same  general   officers,   and   yet  nei- 


ther be  liable  for  the  negligence  of  the  other 
by  reason  thereof.— Evansville  Rys.  Co.  ▼. 
Ligon's  Adm'r,  189  S.  W.  898. 

n.    PBOXTHATE  0AU8E  OF  HTJUBT. 

9:^62(1)  (Ky.)  A  proximate  cause  is  one  which 
alone  produced  the  injury  complained  of  and 
which  was  not  superseded  in  production  of  such 
injury  by  an  Intervening  cause,  which  is  in  law 
responsible  therefor. — Stephens  v.  Stephens,  189 
S.  W.  1148. 

TV.   AOTIOMB. 
(B)  BTldoaoe. 

4=>I2I(1)  (Ky.)  Negligence  is  not  presumed  but 
acts  of  negligence  or  facts  from  which  it  ma^  l>e 
inferred  must  be  proved. — Stull's  Adm'x  v.  Ken- 
tucky Traction  ft  Terminal  Co.,  189  S.  W.  721. 
d=>l2l(l)  (Mo.)  The  doctrine  of  res  ipsa  loqui- 
tur is  a  rule  of  evidence  arising  in  some  cases 
to  a  presumption,  and  always  entitling  party 
entitled  to  its  benefit  to  go  to  jury  on  question 
of  negligence,  and,  like  all  circumstantial  evi- 
dence, it  owes  its  efficacy  to  probability  that 
acts  now  from  their  nsutu  and  natural  causes, 
and  produce  their  usui^  and  natural  results, 
and  are  therefore  evidence  of  existence  of  such 
cause  or  resnlt.— Myers  v.  Cltr  of  Independence, 
189  S.  W.  816. 

^=>I2I<3)  (Tex.Cly.App.)  In  an  action  for 
injuries  by  a  falling  window  screen,  burden 
was  on  defendant  to  show  screen  was  not 
negligently  fastened,  and  that  fail  occnrced 
from  other  cause.- Southwestern  Tel_egraph  & 
Telephone  Co.  v.  Sheppard,  189  S.  W.  799. 
9=9 1 22(6)  (Tenn.)  There  is  a  presumption,  non- 
conclusive  and  rebuttable  in  character,  that  a 
child  under  seven  years  of  age  is  not  guilty  of 
contributory  negligence,  for  lack  of  capacity. — 
Wells  V.  MeNutt,  189  S.  W.  365. 
4s9l34(S)  (Tex.Civ.App.)  In  action  for  injuries 
from  fallinf;  window  screen,  evidence  held  to 
justify  finding  that  screen  fell  from  negligence 
of  defendant.— Southwestern  Telegraph  &  Tele- 
phone Co.  T.  Sheppard,  189  S.  W.  799. 
«=»I34(11)  (Tex.Civ.App.)  In  action  for  In- 
juries from  falling  window  screen,  evidence  held 
to  justify  finding  that  defendant's  negligence 
was  the  proximate  cause  of  the  injury. — South- 
western Telegraph  &  Telephone  Co.  v,  Shep- 
pard, 189  S.  W.  799. 

(C)   Trial,  Jndvnient,  and  Reylew. 

9=>I36(29)  (Tenn.)  Where  there  is.  opposing 
evidence,  capacity  of  an  infant  as  to.  contribu- 
tory negligence  is  an  issue  of  fact  for  the  jury. 
— Weils  v.  McNutt,  189  S.  W.  865. 
4=>I38(3)  (Mo.)  In  an  action  for  personal  in- 
juries, an  instruction  which  mentioned  details 
of  injuries  pleaded  was  not  improper  as  refer- 
ring to  injuries  not  charged  in  petition. — ^Myers 
V.  City  of  Independence,  189  S.  W.  816. 

In  an  action  for  personal  injuries,  an  in- 
struction that,  in  estimating  the  damages  the 
jury  may  believe  "from  the  evidence"  plaintiff 
sustained,  they  may  take  into  consideraUon  cer- 
tain details  mentioned,  held  not  improper  where 
all  details  were  in  evidence. — Id. 
€=>I4I(6)  (Tex.Civ.App.)  In  action  for  negli- 
gent injuries,  an  instruction  that  if  the  jury 
believed  that  plaintiff's  injury  was  the  iwoxl- 
mate  result  of  his  own  negligence  and  not  due 
to  the  negligence  of  the  defendant  to  find  for 
defendant,  was  error  as  requiring  the  jury,  la 
order  to  find  for  defendant,  to  find  not  only 
plaintiff's  contributory  negligence,  but  also  ab- 
sence of  any  negligence  of  defendant.— Missouri, 
K.  &  T.  Uy.  Co.  of  Texas  v.  Robertson,  189  S. 
W.  284. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 
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NEWLY  DISCOVERED  EVIDENCE. 

See    Criminal    Law,    «=3939-045,   968;    New 
Trial,  <S=»102. 

NEW  TRIAL 

See  Appeal  and  Error,  i&=3281,  301,  978;  Crim- 
inal Law,  <8=>190,  917-961.  1064. 

II.   GROUlfSS. 
(H)  newly    Discovered    KvldeBoe. 

<»=>I02(9)  (Tex.Civ.App.)  Wliere  the  material- 
ity of  facta  could  not  l>e  anticipated  before  the 
trial  because  of  change  of  claim  of  the  succees- 
ful  party  after  the  trial  began,  newly  discov- 
ered evideniie  of  such  facts  entitled  the  >insuc- 
cessful  party  to  new  trial.— Ddano  v.  Delano, 
189  S.  W.  972. 

ni.  FROOEEDIKG8   TO  PR001TBE 
NEW  TBIAI^ 

®=9<09  (Ky.)  Method  of  obtainins  new  trial 
provided  by  Civ.  Code  Prac.  H  408-119,  relat- 
ing to  absent  and  unlmown  defendants,  is  not 
available  to  a  resident  claimant  against  a  dece- 
dent's estate.— Culver  v.  Lutz,  189  S.  W.  240. 
«=>I20  (Tei.Civ.App.)  No  snfficient  excuse  be- 
ing shown  why  defendants  were  not  represented 
on  the  trial  or  why  they  did  not  file  their  mo- 
tion for  new  trial  in  the  two  days  prescribed  by 
statute,  there  is  no  abuse  of  discretion  in  deny- 
ing the  motion.— Wisenhunt  v.  Park,  189  S.  W. 

«=>I52  (Tex.CivApp.)  The  filing  of  an  amend- 
ed motion  for  new  trial  has  the  effect  of  elim- 
inating the  original  motion,  and  no  part  of  it 
not  in  the  amended  motion  can  t>e  considered. 
—Walter  v.  Rowland,  189  S.  W.  981. 

NOMINATION.    ' 

See  Elections,  ie=»120-147. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  €=>199. 


NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Banks  and  Banking.  «s>116;  BUIs  and 
Notes,  «=>343;  Criminal  Law,  «s>370: 
Drains.  «=s>14;  Insurance,  <8=3310,  378,  659. 
751;  Landlord  and  Tenant,  9=>94;  Lhi 
Pendens;  Mortgages,  *=>186;  Municipal  Cor- 
porations, «=>788,  791;  Principal  and  Agent, 
*=»148;  Principal  and  Surety,  «s3l26:  Ven- 
dor and  Purchaser,  9=>231. 

NUISANCE. 

See  Injunction,  <3=»37. 

I.  PKIVATE  XUISANOBS. 
(C)  Abatement  and  Injnnetloa. 
^^20  (Ky.)  Generally,  in  abating  ordinary  ntil- 
sance,  the  one  abating  must  exercise  ordinary 
care  to  prevent  unnecessary  damage,  whether 
the  nuisance  was  created  by  unlawful  act  or 
through  act  of  God,  and,  if  he  fails  to  do  so,  is 
liable  in  damages  to  the  owner.— Ohio  Valley 
Electric  Ry.  Co.  v.  Scott,  189  S.  W.  7. 

If  a  nuisance  causes  imminent  peril  to  prop- 
erty, the  abater  need  not  use  ordinary  care  to 
avert  damage  to  the  property  causing  the  nui- 
sance.— Id. 

A  railroad,  onto  whose  track  a  small  house 
was  washed  by  flood,  cannot  defeat  action  for 
damages  in  tearing  it  down,  rather  than  moving 


It,  on  the  groand  of  inuniaent  peril,  where  the 
house  could  have  been  moved  in  only  a  slightly 
longer  time  than  was  required  to  destroy  it- 
Id. 

Where  the  evidence  conflicts  as  to  whether 
a  house  washed  onto  railway  track  and  consti- 
tuting a  nuisance  could  have  been  removed,  in- 
stead of  torn  down,  such  issue  is  for  the  jury. 
— Id. 

Where  a  house  Is  washed  onto  a  railway 
tra(^  by  flood,  so  as  to  prevent  operation  U 
trains,  all  that  the  railway  need  do  is,  if  posai- 
ble,  to  remove  it  from  the  tracks  and  the  street, 
and  it  need  not  replace  it  on  the  owner's  lot 

OATH. 

See  Jory,  «3il4a 

OBJECTIONS. 

See  Abatement  and  Revival,  <3=>40;  Appeal 
and  Error,  «s9l84-239,  409;  Criminal  Law. 
«s>695,'  Us,  1035-1044;  DUmissal  and  Non- 
suit «=»19:  Parties,  «s»91;  Pleading,  «=> 
417,  430;  Trial.  «S=>273,  346. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  «=»129. 


OBSTRUCTIONS. 


See  Easements,  9=968. 


OFFICERS. 

See  Banks  and  Banking,  «=>112-118;  Certio- 
rari, fr=»25,  28;  Clerks  of  Courts;  Consti- 
tutional Law,  <&=»102.  277;  Contracts.  «=> 
131:  Corporations,  ®=»320-363;  Evidence. 
^=»83;  Hospitals;  Judges;  Justices  of  the 
Peace;  Municipal  Corporations,  9=367.  142- 
183;  Prisons,  *=»7;  Raikoada,  «=»17,  58; 
Receivers;  Weapons. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «s»461-476;  Evidence.  «9 
471-656. 

ORAL  AGREEMENTS. 

See  Insurance,  9=>181. 

ORDER  OF  PROOF. 

See  Criminal  Law,  ^=>680. 

ORDINANCES. 

See  Municipal  Corporations,   «s»lll-122. 

OWNERSHIP. 

See  Larceny,  9=>32. 

PANDERING. 

See  Prostitution,  «=»1,  S,  4. 

PARENT  AND  CHILD. 

See  Adoption;  Bastards;  Death,  9=>99-  IM- 
yorce,  ^s>298,  312;  Guardian  and  Ward; 
Infants;   Taxation.  <8=3875. 

^13(2)  (Ky.)  A  petition  AeU  not  to  show  that 
defendants'  negligence  in  permitting  their  14 
year  old  boy  to  get  dynamite  caps  was  the  proxi- 
mate cause  of  the  uijury  to  a  smaller  boy  to 
whom  he  gave  the  caps.— Stephens  v.  Stenbena. 
180  S.  W.  1143. 

A  petition  alleging  that  defendants  permitted 
their  14  year  old  boy,  whom  they  knew  to  be 
incapable  of  appreciating  the  danger,  to  secure 
dynamite  caps,  shows  that  their  negligence  was 
the  proximate  cause  of  injury  to  a  amaller  boy 
to  whom  defendants'  boy  gave  the  capsw — Id. 
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PARI  DELICTO. 

See  Contracts,  «=3l39. 

PAROL  AGREEMENTS. 

See  Partitloii,  «s>6. 

PAROL  EVIDENCE. 

See  Eridence,  «=»887-461;  Wills,  «=>488,  489. 

PARTIAL  INVALIDITY. 

Se«  Municipal  Corporations,  ®=>111. 

PARTIES. 

For  parties  on  appeal  and  review  of  raUngi  as 

to  parties,  see  Appeal  and  Error. 
For  parties  to  particalar  proceedings  or  instm- 

ments,  see  also  the  yanous  specific  topics. 

XI.  DEFEND AirrS. 
(B)  Joinder. 

4=»26  (MaApp.)  Allegations  in  petition  in  bro- 
ker's action  for  commissions,  etc.,  held  not  to 
sufficiently  aver  any  joint  contract  between  de- 
fendant vendor  and  defendant  purchaser  on  the 
one  hand,  and  plaintiffs  on  the  other,  to  an- 
thorize  Joinder.— Watts  v.  Meyer,  188  S.  W.  29. 
^=>26  (Tex.Civ.App.)  If,  for  valuable  consider- 
ation, party  assumes  debt  of  another  to  third 
party,  third  party  may  sue  his  debtor  and  party 
assuming  debt  jointly,  or  either  separately. — 
Roberts  v.  Abney,  189  S.  W.  1101. 

V.  DEFEOTg.  OBJECTIOWS,  AITD 
AMEHDMENT. 

9s>9l  (Mo.App.)  One  of  two  defendants  may 
demur  because  he  is  an  improper  party  to  be 
joined  with  the  other  defendant— Watts  v. 
Merer,  189  S.  W.  29. 

PARTITION. 

See  Evidence,  «=»390. 

I.  BT  ACT  OF  PARTIES. 

C=>5  (Ky.)  Where  parents,  in  consideration  of 
love  and  affection  for  their  daughter,  executed 
to  her  husband  a  deed  conveying  to  him  a  life 
estate  in  land  with  remainder  to  the  daughter's 
three  children,  his  oral  division  of  the  land 
between  the  children,  which  was  fair  and  just 
as  to  value,  quality,  and  quantity,  should  be  up- 
held, as  against  the  heirs  of  one  of  such  chil- 
dren who  ratified  the  partition.— Hnnt  v.  Har- 
din, 180  S.  W.  713. 

n.  ACTIONS    FOB    PABTITION. 
(A)   lUvAt  of  Action  and  Defenses. 

«=>2I  (Mo.)  A  will  held  to  indicate  testator's 
intention  that  the  property  should  not  be  di- 
vided during  the  life  of  the  life  tenant  so  as  to 
prevent  partition  under  Rev.  St.  1909,  {|  583, 
2569.— Shelton  v.  Bragg,  189  S.  W.  1174. 

(B)  Prooeedlnvs   and  Relief. 

«=>58  (Ky.)  In  action  tinder  Ky.  St  |  2348, 
for  partition  between  joint  tenants,  wherein 
answer  traversed  allegations  of  petition  so  as 
to  raise  issue  whether  the  land  could  be  divid- 
ed without  materially  impairing  its  value,  it 
was  not  necessary  for  plaintiff  to  traverse  de- 
fendant's connterclaim  asking  sale  of  propert? 
as  a  whole,  as  provided  by  Civ.  Code  Prac.  f 
490,  SDbsec  2.— Leslie  v.  Sparks,  189  S.  W. 
468. 

4=963(3)  (Ky.)  In  an  action  by  heirs  of  re- 
mainderman for  division  of  a  tract  of  land,  evi- 
dence Aeid  not  to  show  that  plaintiff's  ancestor 
accepted  a  conveyance  of  other  property  through 
the  life  tenant  who  had  been  guuty  of  waste, 
in  foil  satisfaction  of  her  interest  in  the  orig- 


inal tract,  and  not  merely  in  payment  of  dam- 
ages sustained.— Hnnt  v.  Hardin,  189  S.  W.  713. 
«=>77(2)  (Ky.)  In  action  under  Ky.  St.  {  2348. 
for  partition  between  joint  tenants,  fact  that 
plaintiff's  allotment  joining  his  home  place 
would  be  worth  more  to  him  than  the  respective 
shares  of  the  defendants  to  them  did  not  affect 
plaintiff's  right  to  have  a  division  of  land,  if 
divisible  without  materially  impairing  its  value. 
—Leslie  v.  Sparks,  189  8.  W.  463. 

Partition  is  joint  tenant's  primary  right  un- 
der Ky.  St.  §  2348,  which  vrill  not  be  denied, 
unless  it  affirmatively  appears  that  tract  is  in- 
divisible without  materially  impairing  ite  value, 
but  if  such  indivisibility  appears  it  would  im- 

fair  rights  of  joint  owners  under  Civ.  Code  Prac. 
490,  subsec  2,  to  deny  them  sale  as  a  whole. 
— Id. 

«S977(4)  (Ky.)  In  action  under  Ky.  St  §  2348, 
for  partition  between  joint  tenants,  and  in  view 
of  Oiv.  Code  Prac.  I  490,  subsec.  2,  held,  on  the 
proof,  that  no  satisfactory  partition  of  land 
could  be  made,  and  that  it  should  be  sold  as  a 
whole.— Leslie  v.  Sparks,  189  S.  W.  463. 

«=»95  (Ky.)  In  action  under  Ky.  St  }  2348,  for 
partition  between  joint  tenants,  judgment  di- 
recting allotment  of  plaintiff's  interest  so  that  it 
would  adjoin  his  home  tract,  and  the  interests 
ot  other  defendants,  according  to  quality,  quan- 
tity and  value,  etc.,  held  not  objectionable  in 
form.— Leslie  v.  Sparks,  189  S.  W.  463. 

«=>I09(1)  (Tei.Civ.App.)  Where  purchaser  of 
land  on  partition  sale  could  not  have  urged,  as 
ground  for  claim  of  titie  to  land  omitted  from 
orif;inal  pleadings  in  partition  suit,  that  the 
omission  was  by  mistake,  no  subsequent  pur- 
chaser claiming  under  him  can  do  so. — ^Darden 
V.  Vanlandingham,  189  S.  W.  297. 

Where  purchaser  of  land  at  partition  sale 
paid  for  more  land  than  he  got  the  partitioning 
heirs  receiving  more  money  than  thev  were  en- 
titied  to,  any  remedy  against  the  heirs  is  con- 
fined to  the  purchaser,  the  party  with  whom 
they  dealt,  and  is  based  on  right  of  reimburse- 
ment for  the  excess  paid. — Id. ' 

Whatever  equities  purchaser  of  land  on  parti- 
tion sale  might  have  asserted  against  plaintiffs 
by  reason  of  mistake  in  failing  to  include  a 
tract  of  land  in  the  suit  was  personal  to  him, 
and  could  not  be  asserted  by  any  subsequent 
purchaser  under  a  conveyance  not  purporting  to 
cover  the  omitted  tract. — ^Id. 

<S=>I09(4)  (Tex.Civ.App.)  Where  heirs  joined 
in  suit  to  partition  ancestor's  land  part  being 
omitted  by  mistake  from  original  pleadings,  to 
establish  a  mutual  mistake  sufficient  to  author- 
ize relief  to  successor  in  titie  of  purchaser  on 
partition  sale,  it  was  necessary  to  prove  that 
the  original  purchaser  was  a  party  to  the  mis- 
take.—Darden  V.  Vanlandingham,  189  S.  W. 
297. 

Where  joint  owners  of  land  failed  to  include 
all  in  their  petition  for  partition,  the  purchaser 
on  partition  sale  could  not  claim  titie  to  land 
consequentiy  omitted  from  the  commissioner's 
deed  to  him,  on  the  ground  that  the  tract  was 
omitted  by  mistake  from  the  original  pleadings. 
—Id. 

PARTNERSHIP. 

Se«   Joint-Stock  Companies;    Usury,   ^alOO. 

m.  mjTirAx,  bights,  duties,  aitd 

I.IABII.ITIES  OF  PARTNEBS. 


(A)  Firm   Property    and   Bi 


9=383  (Ky.)  Although  it  appears  that  defend- 
ant, who  was  partner  of  plaintiff  in  laud 
transactions,  rendered  more  service  than  plain- 
tiff, in  absence  of  convincing  evidence  of  an 
agreement  for  compensation,  defendant  held  not 
entitied  to  compensation.— Blair  v.  Fraley,  189 
S.  W.  886. 


For  cases  Id  Dec.  Dig.  i.  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  topic  and  KBY-NUVBBR 

Digitized  by 


PartaeraUv 


189  SOUTHWESTERN  REPORTER 


1288 


IT.   RIOHT8  AlTD  UABIXITIEB   AS 
TO  THIRD  PEBBOIf  S. 

(A)   Represent&tloii    of   Plm    l»T    FsrtBCB 

®=>I27  (Tex.Civ.App.)  A  partnership,  which 
actually  carried  on  a  business  of  securing  tim- 
ber and  makine  ties  in  mills  owned  by  them, 
and  sale  of  such  ties,  held,  both  in  its  forma- 
tion and  management,  a  trading  partnership. — 
HUl  T.  First  State  Bank  of  Oakwood,  189  S. 
W.  984. 

«=>I46(2)  (Tex.Oiv.App.)  Where  a  managing 
partner  was  requested  by  other  partners  to  se- 
cure funds  and  nad  express  consent  to  "act  un- 
restricted" in  all  matters  pertaining  to  inter- 
ests of  company,  he  had  safficient  authority  to 
execute  a  note.— HUl  v.  First  State  Bank  of 
Oakwood,  189  S.  W.  984. 

(D)  Aetlona  by  or  AsatiMt  Flnaa  or  Part* 
ners. 

«s>2l6(3)  (Tex.CiT.App.)  Although  a  partner- 
ship note  bore  a  different  firm  name  from  that 
found  in  partnership  contract  proven  was  no 
variance,  where  managing  partner  testified  that 
original  name  had  beoi  dianged  to  that  alleged 
before  execution  of  note.— HiB  v.  Urat  State 
Bank  of  Oakwood,  189  S.  W.  984. 

VII.   DISSOLUTION,    SETTLEBCBlTr, 

AND  AooomrriNO. 

(D)  Aetlona  for  Dlaaolntloa  and  Aeeoant- 
Ing. 

^=>3I5  (Mo.App.)  Indebtedness  of  one  partner 
to  another  for  money  advanced  by  the  one  to 
the  other,  to  enable  uim  to  pay  his  contribution 
to  a  partnership  between  them  and  others,  is 
an  individual  matter,  and  not  subject  for  a 
suit  for  partnership  accounting. — Jones  v.  An- 
heuser-Busch Brewing  Ass'n,  189  S.  W.  6S1. 
4b>322  (Mo.App.)  All  the  partners  are  neces- 
sary jiMirties  to  a  suit  for  settlement  and  ac- 
counting of  partnership  affairs. — Jones  v.  Aa- 
heuaer-Busch  Brewing  Ass'n,  189  S.  W.  681. 

The  necessar;^  parties  defendant  fw  settle- 
ment of  the  main  controversy  being  beyond  the 
Jurisdiction  of  the  court,  the  suit  cannot  be 
maintained  against  one  made  defendant  under 
Rev.  St  1909,  {  1732,  as  claiming  an  interest 
in  the  controversy  adverse  to  plaintiff. — Id. 
4s>346  (Ky.)  In  settlement  of  partnerships, 
court  has  a  discretion  in  adjudging  costs. — 
Blair  v.  Fraley,  189  S.  W.  886. 

PART  PAYMENT. 

See  Limitation  of  Actions,  €=>197. 

PARTY  WALLS. 

See  Wnis.  «=^682,  684. 

PASSBOOKS. 

See  Banks  and  Banking,  €=s>151. 

PASSENGERS. 

SeeOarriers,  «=>303-347;  Theaters  aad  Shows, 

*^'  PATENTS. 

See  Public  Lands,  iS=»151. 

PAYMENT. 

See  Banks  and  Banking,  ®=>140;  Compromise 
and  Settlement;  Executors  and  Administra- 
tors, *=»264;  Insurance,  «=3353-367.  602, 
751;  Sales,  «=>187;  Subrogation;  Usury, 
«=»100;  Vendor  and  Purchaser,  <S=»334. 

II.  APFX.ICATION. 

<^46(2)  (Tex.Civ.App.)  Where  there  is  a  run- 
ning open  accoimt  between  parties  and  no  ap- 
plication is  made  by  either,  the  law  will  apply 
the  payment  according  to  priority  of  time, 
which  rule  applies  where  one  item  Is  better  se- 


cured than  the  other. — Friedman-Shelby  Shoe 
Co.  T.  Davidson,  189  S.  W.  1029. 

PEACE  OFFICERS. 

See  Weapons,  9s>ll. 

PENALTIES. 

See  Carriers,  «s>20;  Statutes,  «=>241:  Yea- 
dor  and  Purchaser,  €=>267. 

PENDENCY  OF  ACTION. 

See  Us  Pendens. 

PERJURY. 

See  Appeal  and  Error,  $=»1169;  Criminal 
Law,  «s»423,  655,  666,  814.  1172. 

X.   OrTENSBg    AND    RE8PONSIBIUTT 
THEBBFOB. 

9=»I5  (Ey.)  A  person  may  be  indicted  and  con- 
victed of  ^ving  false  testimony  in  a  prosecution 
against  him,  although  acquitted  in  tihat  prose- 
cution.—Teagne  T.  Commonwealth,  188  S.  W. 
908. 

n.  PBOSEOimON  AND  PUNISHMENT. 

4=>32(1)  (Tex.  Cr.  App.)  In  prosecution  for 
perjury  before  grand  ]ury  in  its  investigation  of 
charge  against  another  for  rape,  evidence  that 
if  prosecutrix  had  come  to  house  that  evening, 
defendant  would  have  seen  her  was  admissible. 
—Cosby  V.  State,  189  S.  W.  967. 

In  prosecution  for  perjury  based  on  state- 
ment before  grand  jury  in  its  investigation  of 
charge  against  another  for  rape,  testimony  of 
prosecutrix  that  she  was  afraid  of  sudi  other, 
and  of  her  father  as  to  what  he  said  to  defend- 
ant in  such  other's  hearing,  was  admissible. 
—Id. 

^=>32(S)  (Tex.  Cr.  App.)  In  prosecution  for 
perjury  before  grand  jury  while  inveatigatiog 
charge  against  another  for  rape,  complaint 
charging  such  other  with  rape,  warrant  for  his 
arrest  and  his  bond  for  appearance  before  grand 
Jury  were  admissible  to  identify  cause  before 
grand  jury.— Cozby  v.  State,  189  S.  W.  957. 
«=>32(4)  (Tex.  Cr.  App.)  In  prosecution  for 
perjury  before  grand  jury  while  investigating 
charge  against  another  for  rape,  complaint, 
charging  such  other  with  rape,  warrant  for  his 
arrest  and  his  bond  for  appearance  before  grand 
jury  were  admissible  to  show  its  jurisdiction. — 
Cozby  V.  State,  189  S.  W.  957. 
4=»33(7)  (Ark.)  In  prosecution  for  perjury  by 
falsely  testifying  that  another  paid  money  to 
the  prosecuting  witness,  the  charge  that  accused 
so  testified  held  sufficiently  supported. — Van 
Camp  V.  State,  189  S.  W.  173. 
4s>34(4)  (Tex.  Cr.  App.)  In  prosecution  for 
perjury  before  ^and  jury,  evidence  held  suffi- 
cient where  witness  testtfled  positively  that 
such  statement  was  false,  and  such  witness  was 
strongly  corroborated. — Cosby  ▼.  State,  188  S. 
W.  967. 

PERPETUITIES. 

See  Appeal  and  Error,  ^=>1161. 

«=>4(10)  (Mo.)  Testatrix's  devise  to  her  chil- 
dren, whereby,  if  any  died,  without  issue,  or  if 
the  direct  descendants  of  any  of  them  died,  the 
child's  share  should  revert  to  surviving  children 
or  descendants,  held  violative  of  rule  against 
perpetuities.— Riley  v.  Jaeger,  189  S.  W.  ULGS. 

PERSONAL  INJURIES. 

See  Carriers,  9=>S03-347;  Damages;  Blec- 
tricity;  Evidence,  «s»123j  Explosives:  Mas- 
ter and  Servant,  <t=985-S51;  .  Negligence; 
Railroads,  <&=>274-400:  Street  Railroads; 
Theaters  and  Shows. 
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jNDEX-viaman: 
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PETITION. 

See  Cerdorarl,  4=»42. 

PHYSICIANS  AND  SURGEONS. 

See  Crimiiuil  Law,  «s>476;  Master  and  Serr- 
ant,  «s>77,  92. 

PLACL 

See  Orlminal  Law,  «s>97;  Intozicatbig  liq- 
uors, «=»147;  Sales,  «s>79. 

PLEADING. 

See  Abatement  and  Bevival,  4=340;  Evidence, 
^=>2()6;  Indictment  and  Information;  In- 
terpleader; Judgment,  «=»18,  101;  Stipala- 
tiona,  «s»14. 

For  pleadings  in  particnlar  actions  or  proceed- 
ings, see  also  toe  yarious  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Brror. 

I.   FOBK  AHS  AIiXEGATIOXS  IH 
GENEBAIk 

<g=»8(3)  (Mo.)  Bald  allegation  of  petition  for 
libel  that  kidnapping  is  a  felony  under  the  law 
of  another  state  is  insufficient— Furlong  v.  Ger- 
man-American Press  Aas'n,  189  S.  W.  385. 
^»8(15)  (Ky.)  A  petition  for  the  cancellation  of 
a  deed  on  the  ground  of  fraud,  held  net  demur- 
rable as  pleadii»  conclusions  of  law. — Brown  y, 
Slaton,  189  S.  W.  1130. 

€=>9  (Ky.)  A  petition  which  alleges  facts  con- 
stituting misrepresentations  and  deception  in 
procuring  a  deed  from  wlilch  fraud  wul  neces- 
sarily be  presumed  is  sufficient  without  using 
the  word  fraud"  in  connection  with  its  alle- 
gations of  those  acts.— Brown  v.  Slaton,  189  S. 
W.  1130. 

HI.  FIXA  OXt  AH8WEH,  OROSS-OOM. 

PLAINT.  AMDAFFISAVIT 

OF  DEFENSE. 

(A)  Defenses  In  Cteneral. 

4=987  (Tex.Civ.App.)  In  garnishment  proceed- 
ings, where  supplement,  so  called,  and  other  por- 
tion of  traverse  were  attached,  and  made  part 
of  each  other  by  eJlegation,  in  absence  of  spe- 
cial exception  as  to  order  of  pleading,  or  that 
they  were  attached,  entire  answer  should  be 
looked  to  by  trial  court. — Gerlach  Mercantile 
Co.  V.  Hughes-Bonrth-Anderson  C!o.,  189  S.  W. 
784. 

(C)  Trayersea  or  Denials  ana  AdmlSBiona, 

4=3)27(1)  (Ark.)  On  answer  to  cross-complaint 
in  suit  to  recover  tract  of  land,  denying  fraud, 
held,  that  plaintiffs  did  not  admit  that  a  money 
connderation  was  fraudulently  inserted  in  the 
deed  instead  of  a  covenant  to  support  under 
which  they  claimed.— Hampton  v.  Haneline, 
189  S.  W.  40. 

(R)  Set-OSf  Coanterelalm,  and  Crosa-lioni. 
plaint. 

4=3 1 49  (Tex.Civ.App.)  In  action  by  seller  of 
goods  against  purchaser  and  carrier,  purchaser 
may,  goods  having  t>een  injured  in  transit, 
cross-complain  against  carrier;  seller  contend- 
ing that  title  passed  to  purchaser  on  delivery 
to  carrier. — Robert  McLane  Co.  v.  Bwememann 
&  Schdake,  188  S.  W.  282. 

IV.   REPUOATION  OB  BEPLT  ANB 
SUBSEQUENT  FXEABINOS. 

4=>I69  (Ky.)  In  factor's  action  for  lialance  due 
on  account,  where  principal  connterclaimed  for 
damages  for  factor's  neglect  to  sell  when  he  or- 
dered, defense  of  ratification  was  in  the  nature 
of  an  estoppel,  and  should  have  been  set  up  in 
the  reply,  as  provided  by  Civ.  Code  Prac.  {  98.— 


Louisville  Tsbacco  Warehouse  Co.  y.  Lee,  180 

5.  W.  16. 

V.  DEMUBBEB  OB  EXCEPTION. 

4=»I99  (Ark.)  Under  Kirby's  Dig.  §§  6111,  6188. 
as  amended  by  Acts  191S.  pp.  1085,  1086,  H 

6,  9,  fixing  time  for  pleading,  it  was  not  a; 
abase  of  discretion  to  allow  a  demurrer  to  be 
filed  after  20  days,  where  no  action  could  have 
been  taken  fay  the  court  prior  to  the  day  on 
which  it  was  filed.— Tuggle  v.  Holman  Real  Es- 
tate Co.,  189  S.  W.  169. 

4=3205(2)  (Ark.)  Defect,  in  complaint  in  action 
to  enforce  mechanic's  lien  that  copies  of  account 
and  affidavit  filed  with  clerk  of  circuit  court 
were  not  exhibited,  should  have  been  raised  by 
motion  for  rule  on  plaintifC  to  require  exhibition 
of  account  and  affidavit,  and  could  not  be  reach- 
ed by  general  demurrer. — Beloate  y.  W.  L.  Ba- 
ker &  Co.,  189  S.  W.  864. 
4=3214(1)  (Ky.)  Demurrer  to  answer  admits 
the  facts  pleaded.— Walker  v.  City  of  Richmond, 
189  S.  W.  1122. 

4=3214(2)  (Mo.App.)  A  demurrer  to  answer 
and  bill  of  interpleader  admits  all  facts  well 
pleaded  therein.— Novinger  Bank  y.  St  Louis 
Union  Trust  Co.,  189  8.  W.  826. 
4=»228  (Tex.(3iyJ^pp.)  A  i>etition  which  states 
two  separate  causes  of  action  which  were  mis- 
joined  may  be  corrected  by  exception,  subject 
to 'the  discretion  of  the  court. — International  & 
O.  N.  Ry.  Co.  y.  Reed,  189  S.  W.  997. 

VX.  AMENDED   AND   BUPPX.E1CENTA1 
PUSADINOS  AND  BEPT.EADBB. 

4s9236(8)  (Ark.)  It  was  not  error  after  de- 
fendants motion  to  require  plaintiff  to  elect 
upon  which  allegaHon  he  relied,  for  the  court 
to  permit  plaintiff  to  amend  the  petition  to  al- 
lege that  tne  negligent  acts  complained  of  were 
the  proximate  cause  of  deceased's  injury.— Eum- 
sas  City  Southern  Ry.  Co.  v.  LesUe,  188  S.  W. 
171. 

4=3254  (Ky.)  A  demurrer  to  an  amended  peti- 
tion admits  all  the  relevant  facts  tberein  alleged. 
—Brown  v.  Slaton,  189  S.  W.  1130. 

XI.   MOTIONS. 

4=>356(4)  (Tfex.Civ.App.)  Under  Rev.  St  1911, 
art.  1826,  relating  to  the  filing  of  amended  plead- 
ings, held,  that  court  in  its  discretion  properly 
sustained  a  motion  to  strike  out  a  plea  of  non 
est  factum  filed  on  day  of  trial  without  notice. — 
Braxton  v.  Voyles,  189  S.  W.  966. 
4=3360(2)  (Tex.Civ.App.)  A  motiop  to  strike 
supplemental  answers,  filed  after  all  parties  had 
announced  ready  for  trial,  and  plaintiffs  had 
rested  their  case  on  pleadings,  held  too  late.— 
Carr  v.  Grand  Lodge,  United  Brothers  of  Friend- 
ship of  Texas,  189  S.  W.  610. 

XZZ.  ISSUES,  PBOOF,  AND  TABIAXOE. 

4=3374  (Ky.)  Where  essential  averments  of  the 
complaint  are  denied  by  answer,  plaintiff  cannot 
recover  without  proving  them.— ^]?udor  v.  City 
of  Louisville,  189  S.  W.  466. 
4=>377  (Ky.)  Where  the  allegations  of  the  peti- 
tion respecting  the  loss  under  a  fire  policy  were 
not  denied,  no  proof  of  loss  was  necessary. — 
Continental  Ins.  Co.  y.  Bradley,  189  S.  W.  706. 
4=3382(1)  (Tex.OiyJlpp.)  Where  plaintiff  alleg- 
ed that  defendant  railroad  was  governed  by  Rev. 
St  1911,  art  6495,  passed  in  1876,  the  duty  de- 
volved upon  him  to  show  that  fact,  so  that  de- 
fendant under  general  denial  could  prove  that  it 
had  built  its  roadbed  prior  to  1876. — Galveston, 
H.  &  S.  A.  Ry.  Co.  y.  Wursbach,  188  8.  W. 
1006. 

4=3396  (Mo.App.)  Proof  by  defendant  that  he 
bad  drawn  two  cbedcs  payable  to  plaintiff  for 
same  amount  held  not  variance  &om  his  coun- 
terclaim;   dispute  between  parties  being  as  to 
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whether  defendant  had  jriven  plaintiff  two 
checks  for  same  amoant— Hibner  y.  Short,  189 
S.  W.  583. 

Xm.  DEFECTS    AKU    OBJEOTIOHB. 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  XCDOMEMT. 

^S=>403(2)  (Tez.GiT.App.)  In  trespass  to  try 
title,  all^ations  of  the  defendant's  answer  held 
to  supply  deficiency  as  to  plaintiff  wife's  alle- 
sations  as  to  common  source  or  her  claim  of 
separate  property.— Martinez  v.  De  Barroso, 
189  S.  W.  740. 

«=9403(2)  (Tex.av.App.)  The  allegations  of  the 
answer  may  be  used  to  aid  and  supplement  those 
of  the  petition.— Montgomery  y.  McCaskiU,  180 
S.  W.  797. 

«S=>4I7  (Tez.Ciy.App.)  If  there  was  error  In 
sustaining  general  demurrer  to  the  petition, 
plaintiff  waived  it  by  filing  an  amended  petition. 
—Apache  Cotton  0(1  &  Mfg.  Co.  v.  Watkins  & 
Kelly,  180  S.  W.  1083. 

«S=»430(1)  (Mo.Apn.)  Under  Rey.  St  1009,  M 
1846,  1847,  declaring  that  no  yariance  shall  be 
deemed  material  unless  it  has  actually  misled 
adverse  part?  as  shown,  by  affidavit,  affidavit 
of  surprise  at  the  evidence  must  be  filed  to  take 
advantage  of  variance.— Hibner  y.  Short,  189 
S.  W.  M8. 

«=3433(1)  (Mo.)  The  fullest  intendment  within 
tile  potentiality  of  the  terms  of  the  petition 
will  be  accorded  to  it  after  verdict— Huber  v. 
United  Rys.  Co.  of  St  Louis,  189  S.  W.  1163. 

PLEDGES. 

4=91  (Ho.App.)  To  constitute  a  pledge,  there 
must  be  a  contract  to  that  effect;  but  it  is  not 
essential  that  such  a  contract  shall  be  an  ez- 

gress  one,  but  it  may  be  implied. — Citizens'  Nat 
lank  V.  Rombaner,  189  S.  W.  651. 
«=>I6(3)  (Mo.App.)  Evidence  held  insufficient 
to  Hhow  that  collateral  pledged  by  an  individual 
debtor  who  was  indorser  on  a  corporate  note 
extended  to  another  note  of  the  corporation.— 
Citizens'  Nat  Bank  v.  Bombauer,  189  S.  W. 
651. 

4s>l8  ^Mo.App.)  Where  twocoustructions  as  re- 
spects me  extent  of  a  pledge  are  equally  avail- 
able, that  one  most  favorable  to  the  pledgee 
should  not  be  adopted,— Citizens'  Nat  Bank  v. 
Rombauer,  189  S.  W.  851. 
9=»I9  (Mo.App.)  Where  maker  of  individual 
note  who  had  given  collateral  statedL  when 
pressed  to  pay  note  of  corporation  which  he 
had  indorsed,  that  be  deemed  collateral  applied 
to  such  note,  held,  there  was  an  implied  pledge 
of  collateral  to  secure  note.— Citusens'  Nat 
Bank  y.  Rombauer,  189  S.  W.  651. 

POLICE 

See  Municipal  Corporations,  4s»182. 

POLICE  POWER. 

See    Municipal    Corporations,    «s>58e-611. 

POLICY. 

See  Insurance,  4=>133. 

POLITICAL  QUESTIONS. 

See  Constitutional  Law,  €=368. 

POSSESSION. 

See  Adverse  Possession ;  ESjectment,  4=3l20 ; 
Evidence,  ©=»273;  Fraudulent  Conveyances, 
®=»150 ;  Injunction,  €=»3j  ;  Landlord  and 
Tenant,  4=9285 ;  Larceny,  4=361;  Property, 
4=3lO;    Quieting  TiUe,  4=sl2. 

POWERS. 

See  Mortgages,  «s>S60,  869;    Wills.  «;s>616. 


PRACTICE 

For  practice  in  particular  axitions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECEDENTS. 

See  Courts,  ^390. 

PREDICATE 

See  Evldenoe,  «s>37(^-378.    ■ 

PRE-EXISTING  DEBT. 

See  Vendor  and  Purchaser,  4s>237. 

PREFERENCES. 

See  Corporations,  4=>544. 

PRELIMINARY  EVIDENCE 

See  BMdence,  4=9l83,  S70-373. 

PREMATURE  ACTION. 

See  Bills  and  Notes,  4=3445. 

PREMIUMS. 

See  Insurance,  4=3l83. 

PRESCRIPTION. 

See  Adverse  Possession;  Liniitati<»  of  Ac- 
tions. 

PRESENTATION. 

See  Bxecntors  and  Administr.>tor8,  4=3227. 

PRESUMPTIONS. 

See  Appeal  and  Brror.  4=3907-938,  1001; 
Criminal  I^w,  4=31144;  Death,  4=>2;  Evi- 
dence, 4=365-^. 

PRICE 

See  Sales,  ^=>1ST,  868-364. 

PRIMARY  ELECTIONS. 

See  Elections,  4=>120-147. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  9=>59-80. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client:  Brokers;  Corpora- 
tions, 4=>397-432;  Evidence,  4=»244:  Fac- 
tors; Insurance,  4=>129,  183'  Meiuianics' 
Liens,  4=372;    Witnesses,  4=3154. 

I.  THE  REI.ATION. 
(A)  OreatlOB  and  Rztatenee. 

4s»2l  (Ark.)  While  relation  of  principal  and 
agent  cannot  be  proved  by  declarations  of  aKent 
it  may  be  established  by  his  testimony. — Daly 
y.  Arkadelphia  Milling  Co.,  180  S.  W.  1053. 
4s>2l  (Ky.)  The  fact  of  agency  cannot  be  prov- 
en by  the  testimoinr  alone  of  the  supposed  agent 
— Larkin  Co.  y.  Commonwealth,  189  S.   W.  3. 

H.  MITTUAI.  RIGHTS.  DITTIES,  AXTD 

XJABIUnES. 

(A)  Kxecattom  of  Akkuot, 

4=362(1)  (Mo.App.)  In  adnunistrator's  acticm 
on  a  note,  the  maker,  who  had  been  his  moth- 
er's agent  in  managing  a  farm,  and  who  plead- 
ed payment  out  of  his  own  funds,  was  charge- 
able only  with  value  of  crops  belonnnK  to  her, 
which  he  received  and  nsed.— HarMi  t.  Hurst 
180  &  W.  60fi. 
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in.  BIOHTB  AMP  LIABXX.ITIES  AS  TO 
THIRD  PERSOK8. 
(A)  Poirera  of  Aacent. 

<e=>IOI(l)  (Tex.Civ.App.)  In  absence  of  circum- 
stances known  to  party  dealing  with  agent,  tend- 
ing to  show  agenrs  authority  to  make  contract, 
the  doctrine  of  apparent  autiiority  does  not  ap- 
ply.—Overton  V.  First  Texas  State  Ina.  Co.,  189 
S.  W.  514. 

«=>I03(7)  ((Tex.Ciy.App.)  Where  mannfactur- 
er'a  agent  was  Intrusted  with  possession  of 
pianos  with  authority  to  sell,  a  purchaser  from 
agent  for  value  without  notice  of  principal's 
right  to  retake  possession  acquired  a  title  as 
against  principal.— Powy  v.  Adam  Schaaf  Ckk. 
189  S.  W.  977. 

Under  rule  that  purchaser  for  value  without 
notice  from  agent  intrusted  with  possession  of 
property  with  authority  to  sell  acquires  good 
title  as  against  principal,  a  purchaser's  release 
of  mortgi^  on  piano  executed  by  agent  was  ft 
valuable  consideration. — ^Id. 
«=»II6(1)  (Tex.Civ.App.)  Powers  of  an  agent 
are  prima  fade  coextensive  with  the  business 
Intmsted  to  his  care,  and  will  not  be  narrowed 
by  limitations  not  communicated  to  the  person 
^th  whom  he  deals. — IlHnois  Bankers'  Life 
Ass'n  v.  Dodson,  189  S.  W.  092. 
«=»l  19(1)  (Tex.Giv.App.)  Party  dealing  with 
agent  is  bound  to  ascertain,  not  only  fact  of 
agency,  but  extent  of  powers,  and  if  either  is 
controverted,  the  burden  is  on  him  to  establinh 
It— Overton  v.  First  Texas  State  Ins.  Co.,  189 
S.  W.  514. 

^=3)23(1)  (Ark.)  Authority  of  agent  cannot  be 
established  by  mere  fact  of  exercise,  and  it 
must  be  shown  by  positive  proof  or  circum- 
stances that  the  prindpal  had  assented  to  acts 
of  awnt— Daly  v.  Arkadelphia  Milling  Co.,  189 
S.  W.  1053. 

^=>  124(3)  CTex.Civ.App.)  In  action  by  subscrib- 
er for  stock  of  insurance  company  to  recover 
price  paid,  verdict  held  properly  directed  for  de- 
fendant in  view  of  want  of  evidence  as  to  au- 
thority of  agent  to  contract  for  return  of  price. 
—Overton  v.  First  Texas  State  Ins.  Co.,  189  S. 
W.  614. 

(C)  Vnautbortaed  and  'Wroumtnl  Aets. 

<8=»  148(1)  (Tex.Civ.App.)  Party  dealing  with 
agent  is  bound  to  ascertain,  not  only  fact  of 
agency,  but  extent  of  powers,  and  if  either  is 
controverted,  the  burden  is  on  him  to  establish 
It— Overton  v.  First  Tjxas  State  Ins.  Co.,  189 
S.  W.  514. 

«=>I56  (Tex.Civ.App.)  H.,  on  whom  F.  relied 
to  secure  the  signing  of  a  contract  bv  the  other 
parties,  was  F.'s  agent,  as  regards  false  repre- 
sentations on  which  H.  secured  the  signing.— 
Fidelity  &  Deposit  Co.  of  Maryland  v.  Ander- 
son, 189  S.  W.  34a. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  «=>1226,  1245;  Bail; 
Executors  and  Administrators,  ®s>530 ;  Guar- 
anty;   Subrogation,  9s>7. 

m.   DISCHARGE  OF  SURETY. 

«=>I26(1)  (Tenn.)  Shannon's  Code,  S  3517,  pro- 
viding for  discharge  of  surety  by  giving;  notice 
to  sue,  and  section  3522,  providing  tor  discharge 
of  surety,  by  principal  debtor  procuring  a  stayo? 
to  stay  judgment,  in  so  far  as  they  conflict  with 
later  legislative  enactment  in  Negotiable  In- 
struments Law,  were  thereby  repealed.— dra- 
bam  V.  Sbephard,  189  S.  W.  867. 

PRIORITIES. 

See  Executors  and  Administrators,  «s>204; 
Judgment,  «=>787;    Mortgages,  ^=»151. 


PRISONS. 

«s»7  (Tenn.)  When  act  of  LegltlatoTC  is  re- 
pealed without  saving  clause,  it  is  considered, 
except  as  to  transactions  passed  and  closed,  as 
though  it  had  never  existed,  so  that  a  prison 
chaplain  was  not  entitled  to  office  after  the  re- 
peaJ  of  the  act  pursuant  to  which  he  had  been 
appointed  and  under  which  he  held  office. — State 
V,  Morris,  189  S.  W.  67. 

Pub.  Acts  1915,  cc.  3,  20,  repealing  Acts 
1897,  c.  125,  as  to  chaplain  of  penitentiary, 
heU  not  invalid. — Id. 

PRIVATE  NUISANCE. 

See  Nuisance. 

PRIVILEGE. 

See  Process,  «s>118.  ' 

PRIVILEGED  COMMUNICATIONS, 

See  libel  and  Slander,  «941,  BOVi:  Witnesses. 
192. 

PRIVILEGES  AND  IMMUNITIES. 

See  Constitatioiial  Law,  49>206k 

PRIVITY. 

See  Interpleader,  $=»9 ;  Money  Received,  ^=o5. 

PROBABLE  CAUSE. 

See  False  Imprisonment,  «9l8;  Malicious 
Prosecution,  «=921-32,  71. 

PROBATE. 

See  Wills,  «a>206-484. 

PROCESS. 

See  Arrest ;  (Constitutional  Law,  4s»309 ;  Cor- 
porations, «=>668;  Divorce,  9=>79;  Ex- 
ecution ;  (famishment ;  Infants,  9=>89 ; 
Judgment,  «=>311 ;  Mandamus;  Prohibition ; 
Sequestration ;    Taxation,  4=>642. 

I.  HATUXE,  ISSUAHOE,  REQUISITES. 
AND   VAUDITY. 

9=9 10  (KyO  Where  collection  of  void  judgment 
for  plainUf^  was  enjoined,  but  the  action  was 
reinstated  on  the  docket,  plaintiff  could  not  pro- 
ceed to  judgment  solely  upon  notice'  to  the  de- 
fendants, but  was  required  to  proceed  by  a  sum- 
mons under  CHv.  Code  Prac.  g  39.— Second  Nat. 
Bank  v.  Pricbard,  189  S.  W.  14. 

II.   SERVICE. 
(D)  Pvlvllearea  and   Bxemptlons. 

9=>  1 1 8  (Ark.)  Attorneys,  though  attending  tri- 
als, come  within  the  class  against  whom  suits 
may  be  brought  in  any  county  in  whidi  defend- 
ant is  summoned  under  direct  provision  of  Kir- 
by's  Dig.  I  6072,  and  section  8129,  as  to  wit- 
nesses, not  applying.— Paul  v.  Stuckey,  189  S. 
W.  676. 

PROHIBITION, 
n.  juiusDicnoM.  PROOEEDnrcs, 

AND  RELIEF. 

<S=334  (Ky.)  Final  order  of  Court  of  Appeals 
denying  petition  for  writ  of  prohibition  annulled 
temporary  order  of  prohibition  made  to  preserve 
status  pending  heanng,  though  no  formal  order 
was  entered  dismissing  temporary  order. — Ohio 
River  Contract  Co.  v.  Gordon,  189  S.  W.  451. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 
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PROMOTERS. 

See  CorporatlonB,  €=»30. 

PROPERTY. 

See  Sish. 

4s>IO  (Tez.CiT.App.)  PoBsession  of  land  by  vir- 
tue of  a  decree  and  writ  of  possession  issued  un- 
der a  decree  in  a  proceeding  to  recover  title, 
puttiDK  title  and  iKHisession  of  land  in  plaintiff 
bank,  held  possession  of  the  growing  crops  on 
the  land.— Scliaefer  v.  First  Nat.  Bank,  Bay 
City,  18»  S.  W.  556. 

PROSTITUTION. 

See  Disorderly  House. 

®=9|  (Ark.)  Acts  1913,  p.  407,  denonnd^  of- 
fense of  pandering^  defines  but  one  offense, 
which  may  be  committed  in  different  modes  enu- 
merated.—Soathwiek  V.  State,  189  S.  W.  843. 
«=>3  (Ark.)  Indictment,  charging  pandering  bv 
causing  defendant's  wife  to  lead  ufe  of  prosti- 
tution, an  offense  denounced  by  Acts  1913,  p. 
409,  i  2,  h^d  sufficient.— Southwick  t.  State, 
189  S.  W.  843. 

4=>4  (Ark.)  In  a  proeecntion  of  defendant  for 
causing  his  wife  to  lead  life  of  prostitution  de- 
nounced by  Acts  1918,  p.  409,  {  2,  evidence 
held  insufficient  to  sustain  charge  of  indictment. 
—Southwick  r.  State,  189  S.  W.  843. 

PROVOCATION. 

See  Homicide,  <8=>181,  29S. 

PROXIMATE  CAUSE. 

See  Negligence,  <S=»62,  134;    Street  Railroads, 
ie=»102. 

PUBLICATION. 

See    DlTorech    ^=>79;     Intoxlcatiiic   liQaan^ 

PUBLIC  DEBT. 

See  Municipal  CSorporattons,  «=>89&-1000. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporationa,  ^=>282-6e2. 

PUBLIC  LANDS. 

n.  SUBVET  AND  DISPOSAI.  OF  IiAKSS 
OF   UNITED   STATES. 

(K)   Renedlea  In  Caaea  of  Fraud,  Mlatalce, 
or   Trnat. 

4=9126  (Ark.)  Neither  party  who  agreed  to 
homestead  land,  and,  after  securing  patent,  to' 

five  deed  to  defendant,  nor  his  vendee,  could 
efeat  tiUe  of  defendant  in  possession  by  show- 
ing it  was  acquired  by  fraud  on  federal  gov- 
ernment, in  obtaining  patent,  under  Rev.  St.  U. 
S.  i  2289  (U.  S.  Comp.  St.  1913.  f  4530).— 
McDougald  v.  Ohilds,  189  S.  W.  659. 

m.  DisFOSAi.  OF  jjkima  of  the 

STATES. 

Q=»I5I(7)  (Ky.)  In  suit  to  cancel  a  patent  to 
land  under  Ky.  St  i  4704,  and  for  damages, 

evidence  held  to  establish  boundaries  of  a  senior 
grant  to  plaintiff's  predecessor  as  claimed   by 

£laintiff,  and  that  land  in  controversy  is  within 
Dundaries  of  such  grant.— Lancaster  y.  Isaacs, 
189  S.  W.  935. 

4=»I78(2)  (Tex.Civ.App.)  A  purchaser  of  school 
lands  who  gave  vendor's  lien  notes  in  payment 
cannot,  by  permitting  a  forfeiture  for  failure  to 
pay  the  interest  and  then  securing  a  reaward  of 
the  lands,  defeat  the  rights  of  his  vendor. — An- 
derson V.  Farmer,  ISO  S.  W.  508. 

PUBLIC  SCHOOLS. 

See  School*  and  School  DiatTida. 


PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

PUNISHMENT. 

See  Criminal  Law,  «s>884,  890,  1206,  1210. 

QUALIFICATIONS. 

See  Elections,  9=»72,  73;  Municipal  (Corpora- 
tions, ^=>142. 

QUALIRED  PRIVELEGE. 

See  libel  and  Slander,  «s»41. 

QUASHING. 

See  Execution,  «=»158;  Indictment  and  In- 
formation, «=s>137,  138. 

QUIETING  TITLE. 

See  Taxation,  <8=>805-810. 

I.   BIGHT  OF  ACTION  AND  DEFENSES. 

4=>7(2)  (Ark.)  Where  complainants  had  a  dear 
title  to  land  and  the  deed  constituted  a  cloud 
on  their  title,  in  that  it  appeared  to  convey  a 
life  estate  only  to  them,  they  were  entitled  to 
have  that  cloud  removed.— Dudley  t.  Dudley, 
180  S.  W.  838. 

«»10(1)  (Ky.)  Plaintifr,  in  suit  for  CMcella- 
tion  of  a  deed,  must  recover  upon  the  strength 
of  his  own  title,  and  must  show  legal  title  in 
himself.— Engle  v.  Bond-Foley  Lumber  Co-  1S9 
S.  W.  1146. 

€=3 1 2(1)  (Ky.)  Possession  by  holder  of  legal 
title  is  not  necessary  to  enable  him  to  apply  to 
a  court  of  equity  to  procure  the  cancellation  of 
an  outstanding  and  adverse  deed  to  the  prop- 
ert^— £higl«  t.   Bond-Foley   Lumber   Co.,   189 

RAILROADS. 

See  Appeal  and  Error,  9=s>882,  1050;  Car- 
riers; Commerce,  ®s>27;  Evidence,  9=320. 
472 ;  Limitation  of  Actions,  9=360 ;  Master 
and  Servant;  Removal,  of  Causes,  «=327; 
Street  Railroads;  Trial.  <S=32,  194.  2^  251, 
262,  256.  ,  — .  -™, 

XL  KAII.BOAD   OOMPANIEB. 

«=3l7  (Tex.(3iv.App.)  Where  the  officers  of  a 
traction  company  personally  contracted  with 
property  owners,  for  a  bonus,  to  purchase  lots 
and  have  terminals  of  the  company  erected 
thereon,  but  failed,  they  were  liable  to  parties 
who  paid  bonus.— Eastern  Texas  Traction  Co.  v. 
Harrison,  189  S.  W.  302. 

IV.  LOCATION   OF   BOAD.   TEBKIHI. 
AND    STATIONS. 

«=358  (Tex.Civ.App.)  Where  officers  of  traction 
company  contracted  with  property  owners,  in 
return  for  bonus,  to  buy  lots  and  constract 
thereon  terminal  buildings  without  designating 
themselves  as  officers,  it  was  their  personal  en- 
gagement—Eastern Texas  Traction  C^  ▼.  Har- 
rison, 189  S.  W.  302. 

Where  officers  of  traction  company  agreed  to 
purchase  lots  and  erect  thereon  terminal  baild- 
mgs,  and  a  bond  contained  ratification  of  com- 
pany to  maintain  offices  in  the  dty,  audi  bond 
did  not  necessarily  include  agreement  to  con- 
struct buildings  in  accordance  with  under- 
taking of  officers. — Id. 

A  traction  company  might  itself,  in  retam 
for  bonus,  contract  with  property  owners  in  a 
city  to  buy  lots  and  erect  and  maintain  its 
terminal  buildings  thereon,  and  could  have 
bound  itself  to  return  bonus  if  it  failed  to  per- 
form.— Id. 

Where  officers  of  traction  company,  for  bonus, 
contracted  -with  property  owners  to  twy  lots  and 
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erect  company'B  terminal  buildings  thereon,  a 
bond  executed  by  company  and  officers  eomg- 
ing  to  guarantee  that  officers,  should  they  fan  to 
perform,  would  return  money  received,  was  not 
ultra  vires  as  to  the  corporation. — Id. 

▼.  BIOHTOr  WAY  AHD  OTHEK  Xir> 
TEBESTS  nr  ZJiKS. 

«=>72(3)  (Tenn.)  A  deed  to  two  railway  com- 
panies for  $1  in  cash  and  "with  the  obligation 
to  erect,  maintain,  and  operate  thereon  a  pas- 
senger depot"  created  a  covenant,  and  not  a 
condition  subsequent — Carnegie  Realty  Co.  v. 
Carolina,  0.  &  O.  Hy.  Co.,  189  S.  W.  371. 
«=S372(5)  CTenn.)  A  deed  to  two  railway  com- 
panies and  "thdr  respective  successors  and  as- 
signs forever"  for  ^1  cash  and  "with  the  obUga- 
tion  to  erect,  maintain,  and  operate  thereon 
a  passenger  depot"  was  a  covenant  running  with 
the  land,  though  not  signed  by  the  erantee.— 
Carnegie  Realty  Co.  v.  Carolina,  C.  ft  O.  By. 
Co..  Ita  S.  W.  871. 

But  an  assignee  of  a  grantee  of  such  deed  was 
not  liable  on  the  covenant  where  it  had  never 
taken  possession  of  nor  used  the  land  nor  exer- 
cised any  ownersliip  over  it. — ^Id. 
^=372(8)  (Tenn.)  A  bill  by  grantor,  founded  on 
failure  of  defendants  to  perform  the  obligation 
of  a  deed  to  erect  and  maintain  a  passenger  sta- 
tion, although  framed  in  the  alteiuative,  was 
properly  treated  by  complainant  as  one  for 
breach  of  covenant,  and  not  <«e  for  recovery  of 
land  for  condition  brDken,^:!amegie  Real^  Co. 
v.  CaroUna,  O.  &  O.  By.  Oa,  189  8.  W.  371. 

▼I.  OOWBTBirOTIOy,   MAiarTEWAWOB. 

AMD  EQiraPMEirr. 

«=9l08  (Tex.Civ.App.)  Bev.  St  1911,  art 
649S,  requiring  railroads  to  be  constructed  with 
necessary  culverts  and  slnices,  etc.,  for  necessary 
drainage  thereof,  imposes  an  absolute  duty,  and 
exercise  of  ordinary  care  would  be  no  defense 
to  a  suit  to  enforce  compllanca  with  act. — Oal- 
Teston,  H.  ft  S.  A.  By.  Co.  v.  Wursbach,  189 
S.  W.  looe. 

Rev.  St  1911,  art  6495,  providing  that  a 
railroad  shall  constract  necessary  culverts  or 
sluices  as  necessary  drainage  requires,  l>eing  a 
proviso  of  Act  Aug.  15,  1876  (Acts  15th  Leg. 
c  97}  I  28,  held  not  retroactive,  nor  to  impose 
a  liability  upon  railroad  which  constructed  its 
roadbed  before  passage  of  the  act. — Id. 

Under  Const  art  1,  i  16,  prohibiting  the 
making  of  any  retroactive  law,  defendant  rail- 
road, who  had  constructed  its  roadbed  at  time 
of  passage  of  Rev.  St  1911,  art.  6495,  relating 
to  construction  of  sluices,  held  entitled  to  de- 
mand proof  of  its  negligence  in  construction  of 
its  roadbed  before  it  could  be  held  for  damages. 
—Id. 

X.   OPEBATIOM. 
(A)  Datr  to  0»ev«te. 

«=>222(1)  (Ky.)  Owner  of  property  abutting 
railroad  could  not  recover  damages  from  cinders, 
smoke,  noise,  etc.,  arising  from  prudent  opera- 
tion of  engines,  but  might  recover  if  they  arose 
from  unskillful  operation,  or  where  noises  were 
excessive  and  unnecessary. — Cincinnati,  X,  O. 
.  &  T.  P.  Ry.  Co.  V.  McQuaid,  189  S.  W.  428. 
$=>222(5)  (Ky.)  In  action  by  owner  of  property 
abutting  railroad  for  damages  from  soot,  smoke, 
cinders,  water,  and  noise,  held,  on  the  evidence, 
that  defendant  was  not  entitied  to  a  peremptory 
instruction.— Cincinnati,  N.  O.  ft  T.  F.  By.  Co. 
V.  McQuaid,  189  S.  W.  423. 

In  action  against  railroad  for  damages  from 
cinders,  soot,  noise,  etc.,  instruction  properly 
limiting  time  within  which  damages  to  rented 
property  were  recoverable  held  not  objectionable 
because  not  expressly  so  limiting  recovery  as 
to  property  occupied  by  plaintiff. — Id. 


(B)  BtotatoiTt  Manlelpal,  »nd  Ondal 
Revnlatlona. 

4=>225  (Mo.)  The  law  imposes  a  duty  on  rail- 
roads to  furnish  shippers  with  reasonably  effi- 
cient places  to  receive  and  deliver  freight— 
Hueston  v.  Quincy,  0.  &  K.  C.  Ry.  Co.,  189  S. 
W.  1170.  • 

«=>226  (Tez.CivJLpp.)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  6592,  as  to  station  accom- 
modations, requires  that  reasonably  clean  and 
sanitary  comfort  stations  for  men  and  women  be 
maintained  only  where  the  railroad  maintains 
a  building  commonly  known  as  a  depot. — Ft. 
Worth  ft  D.  C.  Ry.  Co.  v.  State,  189  S.  W.  131. 
Neither  a  store  building  of  a  person  author- 
ized to  sell  tickets  and  handle  freight  wherein 
seats  are  installed  for  waiting  passengers  nor  a 
box  car  on  trucks  from  which  tickets  are  sold, 
and  in  which  passengers  wait  and  freight  is 
stored,  is  a  depot  so  as.  to  require  installation 
of  comfort  stations  in  accordance  with  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  6592.— Id. 

(F)  AeeldentB  at  Croaalnss. 

4=^301  (Mo.)  Use  of  highway  crossings  over 
railroad  tracks  by  the  railway  and  the  general 
public  is  a  common  one,  though  the  railroad 
generally  has  priority.— Jackson  v.  Southwest 
Missouri  R  Co.,  189  S.  W.  381. 

The  traveler's  duty  to  anticipate  that  the  rail- 
road may  not  give  statutory  signals  and  the 
raUroad'a  duty  to  anticipate  that  the  traveler 
will  not  hear  or  regard  signals  ^ven,  and  to 
keep  reasonable  watch  for  such  instances,  are 
reciprocal. — Id. 

4=9312(3)  (Tex.Glv.App.)  Where  a  person  was 
thrown  from  a  wagon  i>ecause,  when  he  ap- 
proached a  crossing,  a  train  standing  nearby 
was  started  and  moved  partly  over  the  crossing 
without  ringing  the  bell,  the  railroad  company 
was  liable.— Missouri,  K.  ft  T.  Ry.  Co.  of  Texas 
V.  Robertson,  189  S.  W.  284. 
Q=»3I2(4)  (Ky.)  Railroad  employes  owe  no 
duty  to  keep  a  lookout  for  persons  traveling 
upon  nearby  highways.— Stnll  a  Adm'x  v.  Ken- 
tucky Traction  &  Terminal  Co.,  189  S.  W.  721. 
<ts>3l2(7)  (Ky.)  Railroad  employes  owe  no 
duty  to  keep  a  lookout  when  approaching  a 
private  crossing  unless  the  public  use  of  the 
crossing  is  such  that  they  should  anticipate  the 
presence  of  persons  there. — Stull's  Adm'x  v. 
Kentucky  Traction  &  Terminal  Co.,  189  S.  W. 
721. 

4s>3l3  (Tex.Civ.App.)  Where  a  person  was 
thrown  from  a  wagon  because,  when  he  ap- 
proached a  crossing,  a  train  standing  nearby 
was  started  and  moved  partly  over  the  crossing 
without  giving  the  statutory  signal,  the  railroad 
coinpany  was  liable. — Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Robertson,  189  S.  W.  284. 

When  some  other  character  of  warning  is  re- 
lied upon  by  a  railroad  as  a  substitute  for  the 
statutory  signals,  it  must  appear  that  tile  injur- 
ed party  had  actual  notice  of  the  substituted 
warning.— Id. 

9='3I6(2)  (Ky.)  Railroad  employes  owe  no 
duty  to  moderate  their  speed  when  approaching 
a  private  crossing  unless  the  public  use  of  the 
crossing  is  such  uat  they  should  anticipate  the 
presence  of  persons  there. — Stull's  Adm'x  v. 
Kentucky  Traction  ft  Terminal  Co.,  189  S.  W. 
721. 

€=»320  (Ky.)  An  Interurban  railroad  Is  not  li- 
able for  injuries  at  a  private  crossing  where 
they  owe  no  duty  of  lookont  unless  its  em- 
ployes failed  to  use  all  means  in  their  power 
to  avoid  the  accident  after  discovering  the 
peril.— Stull's  Adm'x  v.  Kentucky  Traction  ft 
Terminal  C3o.,  189  S.  W.  721. 

An  interurban  motorman  whose  car  struck 
deceased  when  the  latter  turned  from  a  high- 
way parallel  to  the  track  across  the  track  at  a 
private  crossing  held  not  negligent — Id. 


For  oaM«  in  Dec.  Dig.-  *  Am.  Dig.  Key  No.  Swlw  *  Indaxes  im  sam«  topie  and  KBT-NT7MBI1R 

Digitized  by  ^OOQIC 


'Baiboada 


180  SOUTHWESTERN  REPORTER 


1294 


<33>327(13)  (Ey.)  One  driving  along  highway 
parallel  to  internrban  troclc  hel4  negligent  in 
turning  to  crqsa  at  private  crossing- when  car. 
was  close  if,  not  knowing  of  its  presence,  he 
failed  to  look.— Stull's  Adm'x  v.  Kentucky 
Traction  &  Terminal  Co.,  189  8.  W,  721. 
€=»333(1)  (Ky.)  One  driving  along  highway 
parallel  to  an  interurban  track  held  contribnto- 
rily  neglig^t  in  turning  to  cross  at  a  private 
crossing  when  a  car  was  so  dose  it  could  not 
be  stopped  in  time  to  avoid  striking  him. — 
Stull's  Adm'x  V.  Kentucl^  Traction  &  Termi- 
nal Co.,  189  S.  W.  721. 

®=>348^1]|  (Ark.)  In  action  for  injuries  to  per- 
sons driving  wagon  when  struck  by  locomotive, 
evidence  held  to  justify  finding  that,  when  plain- 
tiffs' mules  first  began  to  run,  engine  was  be- 
tween 196  and  210  feet  from  place  where  it 
collided  with  wagon,  so  that  the  railroad  em- 
ployes did  not  see  them  or  failed  to  exercise  due 
care  if  they  did.— St.  Louis  Southwestern  By. 
Co.  V.  Everett,  189  8.  W.  42. 
^=9348(4)  (Ark.)  In  action  for  injuries  to  per- 
sons driving  wagon  when  struck  by  locomotive, 
evidence  held  to  warrant  finding  that  fireman 
was  not  in  his  place  in  cab  on  side  from  which 

glaintiffs  approached,  anl  that  be  was  not  keep- 
ig  any  lookont.- St.  Louis  Southwestern  Ry. 
Co.  V.  Everett,  189  S.  W.  42. 
43>350(13)  (Mo.)  Evidence  held  to  warrant 
submission  of  issue  of  contributory  negligence 
of  rider  of  motorcycle  struck  by  interurban 
car  at  a  highway  crossing. — Jackson  v.  South- 
west Missouri  R.  Co.,  189  S.  W.  381. 
«s»350(13)  (Tex.CSv.App.)  In  action  against 
railroad  for  damages  to  an  antomobile,  evidence, 
authorizing  court  to  take  plaintiff's  contribu- 
tory negligence  from  jury,  must  have  been  such 
that  there  was  no  room  for  ordinary  minds  to 
differ  as  to  conclusion  to  be  drawn  from  it. — 
Houston  Belt  &  Terminal  By.  Co.  v.  Hardin 
Lumber  Co.,  189  S.  W.  518. 
«s>350(29)  (Tex.Civ.App.J  Where  one  crossing  a 
set  of  tracks  was  suddenly  told  by  a  brakeman 
that  a  train  on  another  track  was  to  be  moved 
and  was  injured  when  he  attempted  to  get  out 
of  the  way,  the  question  of  bis  contributory  neg- 
ligence was  for  the  jury,  although  if  he  had  re- 
mained in  the  situation  be  was  when  warned 
he  would  not  have  been  injured. — Missouri,  K. 
&  T.  By.  Co.  of  Texas  v.  Robertson,  189  S.  W. 
284. 

<S=33S0(33)  (Ark.)  In  actions  for  injuries  to 
persons  driving  wagon  when  struck  by  locomo- 
tive, whether  railroad's  servants  were  kee))ing 
lookout,  and  whether  they  discovered  plaintiffs 
were  in  peril,  or,  in  exercise  bt  ordinary  care, 
might  have  discovered  them  in  time  to  have 
avoided  accident,  held  for  jury.— St.  Louis 
Southwestern  By.  Co.  v.  Everett,  189  8.  W. 
42. 

<S=350(33)  (Tex.Civ.App.)  In  action  against 
railroad  for  damages  to  automobile,  held,  on  the 
evidence,  that  trial  court  did  not  err  in  submit- 
ting issue  of  plaintiff's  discovered  peril  to  the 
jury.— Houston  Belt  &  Terminal  Ry.  Co.  v. 
Hardin  Lumber  Co.,  189  S.  W.  618. 
€=3»35l(22)  (Ark.l  In  action  for  injuries  to  per- 
sons driving  wagon  when  struck  by  locomotive, 
instruction  as  to  failure  of  railroad  employes  to 
use  due  care  in  discovering  the  danger  held  ap- 
plicable to  facts  presented.— St.  Louis  South- 
western. By.  Co.  V.  Everett,  189  8.  W.  42. 

(Q)  Injuries  io  Persons  on  or  near  Traclui. 

^=3376(1)  (Ky.)  Engineer  of  a  train  on  a  track 
parallel  to  a  highway  was  not  bound  to  dis- 
cover peril  of  traveler  from  a  runaway  horse, 
but  bis  sole  daty  was  to  use  ordinary  care  to 
prevent  injury  to  traveler  after  her  peril  was 
discovered.— Louisville  &  N.  B.  Co.  v.  Stana- 
ford,  180  S.  W.  4Sn. 

«=s>376(3)  (Ky.)  Even  where  required  by  stat- 
ute, emplovii^  of  railroad  who  in  fact  see  dan- 
ger in  which  traTder  la  placed  should,  if  nec- 


essary in  the  exercise  of  ordinary  care,  cease 
blowing  whistle  as  a  crossing  signal  and  resort 
to  bell;  the  statute  providing  either  mode  of 
warning  for  a  crossing. — ^Louisville  &  N.  R.  Co. 
v.  Stanaford,  189  S.  W.  427. 
«=3383(1)  (Tenn.)  A  traveler  mnat  look  and 
listen  before  going  npon  a  railroad  track, 
though  be  may,  by  the  finding  of  the  jnry,  be 
excused  in  respect  of  snch  duty  in  exceptional 
circumstances.- Nashville,  C.  &  St.  L.  B.  Co. 
V.  Parks,  189  S.  W.  695. 

«s>3S4  (Tex.Civ.App.)  Plaintiff,  stmck  by  train 
be  had  seen  in  street  railway  yard  while  walking 
along  tracks,  held  negligent  as  a  matter  of  law. 
—La  Grone  v.  Chicago,  B.  I.  &  O.  By.  Co.,  180 
S.  W.  99. 

<S=>39S  (Tex.CivJ^pp.)  When  plaintiff's  mole 
was  frightened  by  a  train  on  an  overhead 
crossing,  baaed  on  failure  to  give  signals  in 
approa<±ine  the  crossing,  it  was  error  to  admit 
testimony  that,  had  signals  been  sounded  while 
the  train  was  on  the  crossing,  it  would  have 
increased  plaintiff's  danger.— Terrcdl  v.  Houston 
&  T.  C.  By.  Co.,  189  S.  Vf.  676. 
4:=>397(9)  (Ky.)  In  action  for  injury  when  the 
plaintifTs  horse  was  frightened  by  a  whistle 
and  escape  of  steam,  evidence  that  horse  and 
buggy  were  in  plain  view  of  engineer  and  that 
he  was  looking  at  them  was  admissible  on  is- 
sue whether  he  had  discovered  plaintiff's  pcriL 
—Louisville  &  N.  B.  Co.  v.  Stanafoid,  189  S. 
W.  427. 

<S=»400(8)  (Ky.)  In  action  for  injury  from 
frightening  of  horse  by  whistle  and  escape  at 
steam,  evidence  that  plaintiff's  horse  and  bug- 
gy were  in  plain  view  of  engineer  and  that 
he  was  looking  at  them  was  sufficient  to  take 
case  to  jury  on  issue  of  discovered  peril. — ^Lon- 
isviUe  &  N.  B.  Co.  v.  Stanaford,  189  S.  W.  427. 
In  action  for  injury  from  frightening  of  plain- 
tiff's horse  by  whistle  and  escaping  steam,  held, 
on  the  evidence,  that  whether  engineer  after 
discovering  plaintiff's  peril  exercised  ordinair 
care  for  her  safety  was  for  the,  jury. — id. 
«=>400(12)  (Tenn.)  Decedent,  who  saw  and 
heard  passing  freight  train,  was  required  to 
look  for  danger  from  approaching  passenger 
train,  in  going  upon  the  mkin  track,  and  where, 
had  she  looked,  she  could  have  seen  train  in 
time  to  stop,  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.— Nashville,  C  & 
St.  L.  B.  Co.  T.  Parks,  189  S.  W.  695. 

(I)  Fires. 

«=>457  (Tex.Civ.App.)  Where  fire  started  in 
boarding  cars  on  a, side  track,  it  was  gross  neg- 
ligence in  the  foreman  to  stand  by  without  any 
effort  to  prevent  its  spread  to  plaintiff'B  nearby 
seedhonse,  etc.,  whether  it  was  Sunday  or  not. — 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Moerbe,  189  & 
W.  128. 

Where  a  fire  started  in  boarding  cars  on  rail- 
road siding  near  plaintiCTB  aeedhouse,  the  duty 
to  prevent  its  spread  was  on  the  railroad;  and 
not  upon  the  plaintiff.->-Id. 

«=»480(2)  (Tex.  Civ.  App.)  Where  defendant's 
foreman  was  occupying  a  boarding  car  in  -which 
fire  originated,  the  presumption  was,  in  tbe  ab- 
sence of  testimony  tending  to  sustain  a  diS'erent 
conclusion,  that  it  began  through  some  act  or 
failure  to  act  on  his  part  or  on  the  part  of  oth- 
er employes.- San  Antonio  &  A.  P.  By.  Oo.  v. 
Moerbe,  189  S.  W.  128. 

«=»482(1)  (Tei.Civ.App.)  Evidence  in  action  for 
the  loss  of  a  seedhouse,  etc,  by  fire  negligently 
communicated  from  boarding  and  lodging  cars 
on  defendant's  side  track,  held  sufficient  to  sus- 
tain a  verdict  for  the  plaintiff. — San  Antonio 
ft  A.  P.  By.  Oo.  V.  Moerbe,  189  8.  W.  128. 
®=3482(2)  (Ky.)  Circumstantial  evidence  may 
authorize  finding  that  fire  near  railroad  right  of 
way  was  set  by  locomotive  sparks,  and  it  la  not 
necessary  that  sparks  should  be  seen  to  fall  on 
the  destroyed  building.— IlUnois  Cent.  B.  Go.  v. 
.Stive)fa,  189  8.  W...^U..       .    ,  •..       :  c 
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«=»484(3)  (Ky.)  IMdence  held  to  warrant  sab- 
mission  to  jury  of  issue  whether  plaintiff's 
buildings  were  destroyed  by  fire  set  by  sparks 
from  defendant's  locomotive. — Illinois  Cent.  K. 
Co.  V.  Stivers,  189  S.  W.  2U. 

«=9484(4)  (Ky.)  EMdence  held  to  warrant  avt\)- 
mission  to  jury  of  Issue  whether  locomotiTes 
were  prM>erly  equipped  with  spark  arresters.— 
lUinois  Cent.  R.  Co.  y.  Stivers,  189  S.  W.  211. 
Evidence  held  to  warrant  submission  to  jury 
of  issue  whether  locomotives  properly  equipped 
with  spark  arresters  were  so  negUgently  operat- 
ed as  to  emit  sparks  which  set  the  fire  causing 
loss  of  pialntiirs  buildings.— Id. 

RAPE 

See  Appeal  and  Error,  «ss»1170;  Criminal 
Law,  «=»386.  864,  696,  667.  678,  720,  722, 
724,  728,  814,  823,  884,  116^  1171;  Indict- 
ment and  Information,  ^s>87. 

a.   PRO8E0UTIOK  AMD  PUHISHMKITT. 

(A)  ladlctBkent  aad  Informatloa. 

«=>35(2)  (Ark.)  Under  Klrby's  Dig.  |  2234, 
conviction  on  charge  of  carnal  abuse  of  a  female 
under  16  will  be  sustained  by  proof  that  the 
crime  was  committed  at  any  time  within  8  years 
next  before  filing  of  the  indictment — Stinson  v. 
State,  189  S.  W.  49. 

In  prosecution  for  carnal  abuse  of  a  female 
under  16,  alleged  to  have  been  committed  on 
December  10,  1915,  testimonv  as  to  an  offense 
after  that  date  was  admissible. — Id. 

.(B)  BlTtaem«e. 

^=>38(1)  (Ark.)  In  a  prosecution  for  carnal 
abuse  of  female  nnder  IS  evidence  for  defendant 
that  father  of '  prosecutrix  came  to  his  father 
and  told  him  that  he  wanted  ^300  to  drop  the 
prosecution  was  collateral  and  irrelevant.— Stin- 
son V.  State,  180  S.  W.  49. 

€=>40(3)  (Tex.Cr.App.)  Generally,  acts  of  pros- 
erutrix  with  others  than  nocused  are  not  admis- 
sible.—Wood  V.  State,  189  S.  W.  474. 

«=>43(2)  (Tex.Cr.App.)  Where  prosecutrix  com- 
plained next  day  after  the  alleged  crime  to  her 
mother  and  a  neighbor,  their  testimony  that  she 
'was  nervous  and  crying  and  had  bruises  on  her 
arms  and  tmck,  and  that  she  remained  in  that 
-condition  for  some  time  thereafter,  and  that 
she  Would  ary  whenever  the  subject  was  ap- 
proached, was  admissible. — Wood  v.  State,  189 
S.  W.  474. 

<=»44  (Ark.)  In  prosecution  for  carnal  abuse  of 
female  under  16,  letters  between  the  parties  full 
of  protestations  of  love  for  each  other  were  ad- 
missible.—Stinson  T.  State,  189  S.  W.  49. 

After  letters  between  the  parties  were  put  in 
«vidence.  there  was  no  error  in  refusing  evi-< 
dence  of  a  custom  in  the  community  for  per- 
sona to  write  letters  so  as  to  lead  recipient  to 
believe  that  it  was  from  some  other  party ;  na- 
ture of  siich  anonymous  letters  not  being  shown. 
—Id. 

«=»48(1)  (Tex.Cr.App.)  Testimony  that  prose- 
cutrix, next  day  after  the  alleged  crime,  made 
complaint  to  her  mother  and  a  neii^bor,  is  ad- 
missible, where  witnesses  testify  only  to  the  fact 
of  complaint,  and  not  what  was  said. — Wood  ▼< 
State,  189  S.  W.  474. 

-«=»4g(2)  (Tex.Cr.App.)  Where  the  father  and 
mother  of  4)ro8ecutnx  testified,  and  the  jury 
had  a  view,  'of  libaa,  admission  of  her  testimony 
that  they  were  old  and  feeble  as  explaining 
her  failure  to  complain '  to  them  immediately 
after  the  alleged  crime  did  not  present  error.— 
Wood  V.  State,  180  S.  W."  474. 
«=95l(4)  (Te*.Cr-App.)  Prosecutrix's  testimony 
held  sufiBcient  to  support  conviction  of  rape  by 
force.— Wood  v.  State,  180  S.  W.  474. 


(O)  Wial  and   BMwttftr. 

«is»57(l)  (Ky.)  In  a  prosecution  for  carnally 
knowing  female  under  16  years,  case  held  for 
jury  under  evidence. — ^Morgan  v.  Common- 
wealth, 189  8.  W.  948. 

«s>59(13)  (Tez.Cr.App.)  Where  both  accused 
and  prosecutrix  testified  to  a  completed  act  ot 
intercourse,  it  was  not  error  to  refuse  charges 
on  accused's  "intent"— Wood  v.  State,  189  S. 
W.  474. 

«=959(16)  (Tex.Cr-A.pp.)  Where  prosecutrix  tes- 
tified to  the  use  of  force,  and  accused  testified 
to  specific  words  and  acts  of  consent,  an  in- 
struction that  "it  is  not  necessary  that  consent 
be  in  words,  if  she  yields  her  person  to  the 
defendant,"  he  would  not  be  guilty,  was  cor- 
rect and  applicable  to  the  evidence. — Wood  t. 
State,  189  S.  W.  474. 

RATIFICATION. 

See  Brokers,  <&=>36;  Contracts,  <S=>1S4;  Cor- 
porations, «=»426;  Factors,  «=>S9;  Infants, 
«=>57. 

REAL  ACTIONS. 

See  Ejectment;  Partition;  Trespass  to  Try 
Title. 

REARGUMENT. 

See  Appeal  and  Error,  ®=>828. 

REASONABLENESS. 

See  Municipal  Corporations,  «s>d3. 

REBUTTAL 

See  Criminal  Law,  «=>683,  684. 

RECEIVERS. 

See  C!orporatlons,  «=»554,  557,  621. 

I.   ITATUBE  Airo  GROTTinPS  OF  BE- 
GEXVERBUIV. 

lA)  Hatare  tmA  Sabjeota  of  Remedy. 

«=»!  (Tex.Civ.App.)  A  "receiver"  is  an  indiffer- 
ent person  between  the  parties  to  a  cause,  ap- 
pointed by  the  court  to  receive  and  preserve 
the  property  or  fund  in  litigation  pendente  lite. 
— Kokernot  v.  Boos,  189  S.  W.  505. 
€=>3  (Tex.Civ.App.)  Prayer  for  receiver  is 
merely  ancillary  to  cause  of  action  pending  be- 
tween parties  in  which  a  judgment  by  one  may  be 
.obtained  against  the  other,  and  a  receiver  should 
not  be  appointed  for  a  corporation  if  no  cause 
of  action  is-pending  on  which  a  judgment  could 
be  predicated.- Kokernot  t.  Boob,  189  S.  W. 
505. 

n.  APPOilfTMEira.    QVAUFZOATIOV. 
AND   TENtntE. 

«=>29(1)  (Tex.Civ.App.)  The  exercise  of  the  ex- 
traordinary power  of  a  chancellor  in  appoint- 
ing receivers  is  a  delicate  and  responsible  duty, 
to  be  discharged  with  utmost  caution,  and  on^ 
nnder  such  special  and  peculiar  circumstances 
as  demand  summary  relief,  and  to  prevent  man- 
ifest wrong  and  injury^ — Kokernot  v.  Boos,  189 
S.  W.  505. 

RECOGNIZANCES. 

See  Bail,  «s>70. 

-     RECORDS. 

See  Appeal. and  Error,  «=9499-69e,  748.  907; 
Courts,  «=3ll5 ;  Criminal  Law,  ^=»400,  402, 
1088-1122;  Divorce,  <S=>183:  Evidence.  «=» 
387;  Judgment,  <S=»287;  Justices  of  the 
Peace, .  ^=>164 ;  Sales,  «=;>14S ;  Schools  -  and 
School  Districts,  ^=380;  Vendor  and  Pur- 
chaser, «=»231,  2^. 
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RECRIMINATION. 

See  Divorce,  9s»64. 

RECUSATION. 

See  Jadgea,  <t=>66. 

REFORMATION   OF   INSTRUMENTS. 

See  Appeal  and  Error,  «s>8S2 ;  Cancellation  of 
Instrnmenta. 

I.    RIGHT  OF  AOTXOH  Ain>  DEFEK8ES. 

«S9|3(3)  (Tex.CaTw4.pp.)  Where  all  heirs  _in- 
heritinK  land  are  free  from  disability  and  join 
in  a  conveyance,  proof  that  a  single  tract,  for 
which  they  receive  pay,  and  intend  to  convey.  Is 
by  mistake  omitted  from  their  deed,  authorizes 
a  court  of  equity  to  reform  it,  or  to  grant  such 
relief  to  purchaser  as  correction  would  confer. — 
Darden  v.  Vanlandingham,  189  S.  W.  297. 
«=>I0  (Tenn.)  To  be  the  subject  of  correction, 
a  mistake  in  an  instrument  must  have  been  mu- 
tual or  there  must  have  been  a  mistake  of  one 
Earty  influenced  by  fraud  of  the  other.— Pitts- 
urg  Lumber  Co.  v.  Shell,  189  S.  W.  879. 
4=>!7(1)  (Tenn.)  Company  conveying  land  by  a 
survey  and  by  a  description  conforming  thereto, 
as  intended,  was  not  entitled  to  a  reformation 
of  the  deed  for  a  mistake  in  the  name  of  one  of 
the  natural  boundaries  of  the  land,  and  not  in 
the  identity  of  the  land  conveyed.— Pittsburg 
Lumber  Co.  v.  Shell,  189  S.  W.  879. 
«=3l9(l)  (Tenn.)  A  grantor  in  order  to  obtain 
a  reformation  of  hig  deed  must  show  that  he 
made  a  mistake  and  cannot  obtain  relief  upon 
a  mere  showing  that  the  grantee  labored  upon  a 
misapprehension  or  of  the  grantee's  fraud. — 
Pittsburg  Lumber  Co.  v.  Shefl,  189  S.  W.  879. 
«s»l9(l)  (Tez.Civ.App.)  A  mistake,  to  justify 
reformation  of  instrument  or  deed,  must  have 
been  participated  in  by  all  parties  in  interest. — 
Darden  v.  Vanlandingham,  189  S.  W.  297. 
<S=>I9(1)  (Tex.  Civ.  App.)  Where  184.6  acres 
were  conveyed  instead  of  167.3  as  intended,  the 
excess  was  such  as  equity  will  correct,  if  made 
by  mutual  mistake.— Seoreau  v.  Frazer,  189  S. 
W.  1003. 

n.  PBOOI!EDING8  ANS  BEX.IEF. 

9s»32  (Ark.)  Buyer  of  standing  timber  in 
1906  under  deeds  prepared  by  himself  requir- 
ing it  to  be  removed  as  expeditiously  as  pos- 
sible and  requiring  buyer  after  25  years  to  pay 
taxes,  etc.,  and  who  held  thfem  until  suits  in 
19l5  to  cancel  them,  was  guilty  of  such  laches 
in  not  discovering'  any  mistake  aa  to  make  it 
inequitable  to  allow  a  reformation.— Polsin  t. 
Beene,  189  S.  W.  654. 

«s>43  (Tex.Civ.App.)  The  burden  is  on  the 
grantor  to  prove  that  the  excess  of  land  con- 
veyed over  that  intended  was  such  that  a  court 
of  equity  would  correct  it,  if  made  by  mutual 
mistake.— Seureau  v.  Frazer,  189  S.  W.  1003. 
«=»45(8)  (Ark.)  Orders  for  reformation  of 
mortgages  are  not  made  upon  a  mere  prepon- 
derance of  the  evidence,  but  only  where  the 
proof  ia  clear,  unequivocal,  and  convincing, — 
Parsons  v.  Russ,  189  S.  W.  1052. 


REHEARING. 


te"! 


New  Trial. 


REINSTATEMENT. 

Sm  Dismissal  and  Nonsuit,  ^s>81. 

RELEASE. 

See  Compromiae  and  Settlement;    Paymoit. 

RELEVANCY. 

See  Evidence.  «=»10e-142. 


RELIGIOUS  SOCIETIES. 

See  Charitiea,  «=s>18. 

REMAINDERS. 

4=9||  (Ey.)  That  a  remainderman  entitled  to 
a  one-third  remainder  interest  in  tract  effect- 
ed a  settlement  of  amount  doe  her  for  life  ten- 
ant's waste,  while  other  renuiindermen  did  not, 
was  no  reason  for  depriving  her  of  her  inter- 
eat  by  forcing  her  to  accept  the  settlement  in 
full  satisfaction  of  her  interest  as  remainder- 
man.—Hunt  V.  Hardin,  180  S.  W.  713. 
<»s>r6  (Ky.)  Under  Civ.  Code  Prac.  H^^^'  *^'^ 
a  sale  of  remainders  and  contingent  interests 
for  reinvestment  may  be  ordered  without  the 
requirement  of  a  bond.— Tierney  Coal  Co.  v. 
Bailey.  180  8.  W.  241. 

Under  Civ.  Code  Prac.  H  491,  401a,  aathoriz- 
ing  sale  of  remainders  and  contingent  interests, 
fact  that  title  under  which  land  is  held  renders 
it  possible  for  unborn  remaindermen  to  share 
in  the  fee,  does  not  militate  against  ooorf  s  right 
to  order  its  sale  for  reinvestment,  where  all  in- 
terested persons  in  being  are  made  parties. — Id. 
«s»l7(3)  (Ky.)  Plaintiff's  ri^t  to  set  aride 
her  conveyance  while  an  infant  of  a  remainder 
in  lands  in  which  her  mother  had  a  life  estate 
heU,  under  Ey.  St.  H  260S,  2506^  2S08,  barred 
by  the  3&-year  statute  of  limitations,  plaintiff 
having  been  entitled  to  sue  since  reaching  ma- 
jority, and  defendant  having  held  the  land  ad- 
versely for  more  than  30  years.— Dotaon  t.  Dot- 
son.  189  S.  W.  884. 

REMAND. 

See  Appeal  and  Error,  «s>1106, 11M-I20a, 

REMITTITUR. 

See  Appeal  and  Error,  <s>1194-1202. 

REMONSTRANCE 

See  Municipal  Corporations,  4:3297. 

REMOVAL 

See  Chattel  Mortgages,  «=»22S,  229;   Oomitiei, 

REMOVAL  OF  CAUSES. 

nx.  OinZENBHXP   OB  AUEKAOB  OF 
PABTXB8. 

(A)  DlTeme    Cltlsensklp    or    Alleaaire    !■ 
General. 

«=927  (Tex.CiT.App.)  Under  Act  Cong.  Jan. 
28,  1916,  I  6,  the  fact  that  a  railroad  company 
was  incorporated  by  congressional  act  does  not 
entitle  it  to  remove  an  action  from  the  state  to 
the  federal  courts.— Texas  ft  Pac.  Rj.  Oa  T. 
Hanson,  189  S.  W.  288. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

See  BiUa  and  Notes,  «s»188-140. 

RENT. 

See  Landlord  and  Tenant,  «s>242-26flL 

REOPENING  CASE. 

See  Trial,  *=»71,  72. 

REPAIRS. 

See  Landlord  and  Tenant,  «s>lBOl 

REPEAL 

See  Statntaa,  «s»lS4^iei. 
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INPBX-DIQBST 


REPETITION. 

See  Electioiu,  «s»226. 

REPLY. 

See  Fleadlnx,  «s»ie9. 

REPRESENTATION. 

See  Wins,  «=»5S1. 

REPUGNANCY. 

See  Criminal  Lkw,  «s»810;    'mtneasea,  «=> 
893,896. 

REPUTATION. 

See  Ciiminal  Law,  «=3S77. 

RESCISSION. 

See   Oaneenation   ot   Instrnments ;    Mnaldpal 
Coiporationi,  «=9354;    Sales,  «=9l31,  80i. 

RESERVATIONS. 

See  Easements,  «=9lT. 

RESERVE  FUNDS. 

See  Insurance,  ^s=>5S. 

RES  GEST>E. 

See  Oriminal  Law,  4s»366;  SMdenoe,  «9l21- 
123. 

RESIDENCE 

See  Domicile. 

RES  IPSA  LOQUITUR. 

See  Theaters  and  Shows,  ^=>d. 

RES  JUDICATA. 

See  Judgment,  «=>697-78e. 

RESTRAINT  OF  MARRIAGE 

See  Contracts,  «s»lll. 

RESULTING  TRUSTS. 

See  Trusts,  «=»70,  8L 

RETROSPECTIVE  LAWS. 

See  Statutes,  «=s>36S. 

REVENUE 

See  Courts,  «s>246;    Taxation. 

REVERSIONS. 

See  Life  Estates. 

«=98(2)  (Ark.)  Where  grantee  of  dower  Interest 
in  land  was  entitled  to  Its  poesession  dvitng  life 
of  his  grantor,  reversioners  were  not  barred  by 
laches,  where  they  set  np  their  claims  within  a 
year  from  grantor's  death.— Neeley  t.  Martin, 
189  S.  W.  182. 

REVIEW. 

See  Appeal  and  Bnor;    Certiorari;    Criminal 
Law,  «sall84-1174;    Dlvore^  «5>184,  280. 

RIGHT  OF  WAY. 

See  Ballroads,  «s»72. 

RISKS. 

See  Master  and  Servant,  «s>20&-222.  288. 


RIVERS. 

See  States,  «s9l2. 

ROADS. 

See  Highways. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Swrant,  «s>107. 

SALES. 

See  Appeal  and  Error,  «=3l062,  1068;  Bank- 
ruptcy, €=3268;  Commerce,  €=340;  Con- 
tracts, €=>187;  Evidence,  «=>441j  Execu- 
tion; Executors  and  Administrators,  ^sa 
329-376 ;  Frauds,  Statute  of,  «=s»75 ;  Guard- 
ian and  Ward  €=>92,  108;  Judicial  Sales; 
Loss  and  LoKgrne,  €=33 ;  Mortgages,  €=9360, 
369,  536,  554 ;    Municipal  Corporations,  €=> 

.  662;  Partition,  €=>106;  Principal  and 
Agent,  €s>103:  Remainders,  €=3l6;  Taxa- 
tion, €=9642-830;   Vendor  and  Purchaser. 

n.   OOKSTRVOTIOir     OF    OONTKACT. 

€=>98  fArk.)  Where  words  on  a  printed  form 
provided  that  purchaser  should  pay  freight  de- 
ducting it  from  the  price,  the  written  language 
providing  payment  i.  o.  b.  the  seller's  factory 
would  control.— Planters'  Fertilizer  &  Chemical 
Co.  v.  Columbia  Cotton  OH  Co.,  189  &  W.  166. 
€=368  (Ky.)  Contract  of  party  selling  wheel 
manufacturing  plant  to  competitors  held  in- 
tended to  cover  material,  as  distinguished  from 
machinery,  covered  by  another  contract— 
Owensboro  Wheel  Co.  v.  TrammeU,  189  S.  W. 
702. 

€=971(4)  (Ey.)  By  clauae  of  contract  selling 
material,  as  distinguished  from  machinery,  of 
seller  of  wheel  manufacturing  plant,  held,  that 
seller  sold  all  stock  and  supplies  he  bad  on 
hand  ot  material  and  supplies  for  machinery. — 
Owensboro  Wheel  Co.  v.  TrammeU,  189  S.  W. 
702. 

€=>72(1)  (Ark.)  Under  a  contract  to  deliver 
trap  rock  crushed  in  certain  sizes  in  the  propor- 
tion ordered  by  its  engineer  defendant  district 
was  not  bound  to  accept  the  mill  run  of  the 
rock,  although  in  producing  the  siie  required 
other  sizes  were  also  manufactured. — Wi«el  v. 
Road  Improvement  Dist.  No>  1  of  Prairie  Coun- 
ty, 189  S.  W.  178. 

€=373  (Tex.Cav.App.)  Where  the  designation  of 
quality  is  by  reference  to  sample,  the  sale  is 
one  by  sample.— Robert  McLane  Co.  v.  Sweme- 
mann  &  Scbkade,  180  S.  W.  282. 
€=>77(2)  (Ark.)  In  contract  for  sale  of  acid 
phosphate,  worda  "at  the  prices  set  opposite 
the  respective  brands  f.  o.  b.  cars  at  seller's 
factory"  meant  that  seller  was  to  load  it  at  its 
factory,  and  that  buyer  was  to  pay  the  freight 
—Planters'  Fertiliser  &  Chemical  Co.  y.  Colum- 
bia Cotton  Oil  Cte.,  189  S.  W.  166. 
€=379  (Tex.Civ.App.)  Generally,  in  the  absence 
of  special  agreement,  the  place  of  delivery  in 
case  of  a  Mile  by  sample  is  the  place  of  in- 
spection.— Robert  McLane  Co.  v.  owernemann 
&  Schkade.  180  S.  W.  282. 

That  goods  are  to  be  shipped  to  a  particular 
place  does  not  show  that  the  seller  is  to  deliver 
them  at  such  place.— Id. 
€s>85(D  (Ark.)  Where  apedflcatlons  of  a  con- 
tract for  sale  of  an  auto  truck  were  conditions 
precedent,  buyer  could  either  reject  car,  accept 
and  bring  cros8-aeti<»  for  breach  of  warranty 
when  sued  for  price,  or  use  breach  by  way  w 
recoupment  in  an  action  by  seller  for  price. — 
Haddon  v.  Finley,  189  S.  W.  353. 
€s>88  (Ark.)  In  printed  contract  for  sale  of 
acid  phosphate  providing  that  seller  should  pay 
freight,   conflicting   with   written   part  of  con- 
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tract  providing  that  buyer  should  jwy  freight, 
there  was  no  ambiguity  in  contract,  and  its 
construction  was  for  court,  and  not  for  jury. — 
Planters'  Fertilizer  &  Chemical  Co.  v.  Colum- 
bia Cotton  Oil  Co.,  189  S.  W.  166. 
4p»88  (Kj.)  Where  contract  of  sale  was  in 
evidence,  instruction  submitting  whether  or 
not  seller  sold  certain  articles  was  improper, 
as  question  of  construing  the  contract  was  of 
law  for  the  court — Owensboro  Wheel  Co.  t. 
Trammell,  188  S.  W.  702. 

m.  MOPIWOATIOK   OR  RESOISSIOIf 
OF  CONTRACT. 

(O)  ReaelHlon  by  Bayer. 

<s>l3l  (Tex.CivJipp.)  The  purchaser  of  a 
warranted  plow,  under  false  and  fraudulent 
representations,  who  rescinded,  could  not,  un- 
less the  seller  was  insolvent,  have  a  lien  on  the 
plow  for  the  amount  of  any  damages  decreed 
him.— Hackney  Mfg.  Co.  v.  Gelum,  189  S.  W. 
988. 

IV.  PERFORMANCE   OF   CONTRACT. 

(B)  Bills  of  Sale. 

«=s>l48  (Tez.Civ.App.)  There  being  no  inten- 
tion on  the  part  of  a  seller  of  cattle  to  sell 
or  transfer  ms  mark,  where  there  was  a  bill 
of  sale  followed  by  actual  delivery  of  posses- 
sion upon  the  range,  Bev.  St.  art  4564,  held  not 
to  require  record  of  bill  of  sale  in  order  to  pass 
title,  although  it  recited  marks  and  brands. — 
Powell  V.  Stephenson,  189  S.  W.  570. 

(O)  DellTerr  sad  Aee«p4sno«  of  Goods. 

«s»l50(2)  (Tez.Civ.App.)  Where  title  to  goods 
sold  passed  on  delivery  to  the  carrier,  the  seller 
is  not  liable  for  the  carrier's  negligence.— Bob- 
ert  McLene  Co.  v.  Swememann  &  Schkade,  189 
S.  W.  282. 

®=>I5I  (Ark.)  Under  contract  to  deliver  trap 
rock  of  certain  grades  to  district,  reciting  an 
understanding  that  the  contractor  was  to  order 
rock  as  needed,  and  that  his  orders  were  to  be 
promptly  filled,  the  contractor,  if  he  could  not 
supply  the  amount  required  himself,  was  bound 
to  get  it  elsewhere.— Wiegel  v.  Boad  Improve- 
ment Dist.  No.  1  of  Prairie  County,  189  S.  W. 
178. 
$=>I53  (Ky.)  Vendor  must  offer  to  deliver  full 

Quantity  of  thing  contracted  for  to  make  a  suf- 
cient  delivery,  and  vendee  is  not  obliged  to 
accept  or  pay  for  less  quantity. — Owensboro 
Wheel  Co.  v.  Trammell.  189  S.  W.  702. 
«=»I68(5)  (Tex.Civ.App.)  Where  goods  are  sold 
by  sample,  the  purchaser  has  the  right  to  in- 
spect them,  and  if  not  in  kind  and  quality  with 
the  sample,  he  may  reject  them. — Robert  Mc- 
Lane  Go.  v.  Swememann  ft  Schkade,  189  S.  W. 
282. 

*=»I68'/2(1)  (Tez.Civ.App.)  The  doctrine  of 
caveat  emptor  does  not  apply  against  a  pur- 
cbaser  of  a  plow  under  agreement  that  he  should 
have  the  privileges  of  inspection  and  trial,  and 
r^ection  if  it  failed  to  do  the  work  for  whidi 
it  was  warranted,  though  such  agreement  was 
oral,  and  made  by  an  agent,  whose  authority 
to  do  so  was   not  shown. — Hackney  Mfg.  Co. 

V.  Celum,  189  S.  W.  988. 

<&=>l68'/2(8)  (Tez.Civ.App.)  The  purchaser  of 
a  plow  under  agreement  for  inspection  and  tri- 
al, with  subsequent  right  of  rejection,  is  not, 
by  his  acceptance  and  trial  of  the  plow,  pre- 
cluded from  rescinding.— Hadtney  Mfg.  Co.  v, 
Celum,  189  S.  W.  988. 

$=»I77  (Ky.)  Buyer  of  goods  under  contract 
to  pay  market  price  could  not  return  them 
simply  because  he  had  not  agreed  that  prices 
stated  in  seller's  invoice  were  market  prices, 
but    was    obliged    to    accept    and    pay    market 

S rice.— Owensboro  Wheel  Co.  v.  Trammell,  189 
.  W.  702. 
<Ss='l8l(l)  (Tez.Civ.App.)  In  the  absence  of  an 
agreement  to  deliver  goods  sold  at  a  particular 
place,  the  presumption  ia  that  delivery  ia  to  be 


made  at  the  place  of  sale,  aad  in  snch  ease, 
though  sale  is  by  sample,  acceptance  need  not 
be  shown. — Robert  McLane  Co.  v.  Swememann 
&  Schkade,  189  S.  W.  282. 

(D)  Payaient  of  RrliM. 

®=»I87  (Ky.)  Where  contract  for  sale  of  goods 
provided  buyer  should  pay  market  prices,  and 
seller  invoiced  them  at  higher  prices,  ouyer,  who 
retained  them  without  tendering  the  market 
price,  was  liable  for  interest  from  date  of  deliv- 
ery.—Owensboro  Wheel  Co.  v.  Trammell,  189  S. 
W.702. 

V.  OPERATION  AND  EFFECT. 

(A)  Transfer  of  Title  as  Between  Parties, 

(S=320l(2)  (Tez.Civ.App.)  Where  there  ia  a  spe- 
cial contract  that  goods  are  to  be  delivered  to 
a  particular  place,  title  does  not  paas  undl  de- 
livery.—Bobert  McLane  Ca  t.  Swememann  & 
Schkade.  189  S.  W.  282. 

«=320l(4)  (Ark.)  In  contract  for  sale  of  arid 
phosphate,  words  "at  the  prices  set  opposite 
the  respective  branda  f.  o.  b.  cars  at  seller's 
factory"  meant  that  seller  was  to  load  it  at  its 
factory,  and  that,  when  loaded,  title  was  to 
pass  absolutely  to  buyer.— Planters'  Fertilizer 
&  Chemical  Co.  y.  Columbia  Otton  Oil  COm  189 
S.  W.  166. 

€=>20l(4)  (Tez.Oiv.App.)  Where  oniona  were 
sold  at  a  nzed  price,  less  freight  to  the  pur- 
chaser's place  of  Dusiness,  held  that,  on  delivery 
to  carrier  of  onions  equal  to  sample,  title  passed 
and  buyer  was  liable  for  purchase  price,  though 
entitled  to  inspect  them  to  determine  whether 
they  were  equal  to  sample. — Robert  Mcl..ane  Co. 
V.  Swememann  Sc  Schkade,  189  S.  W.  282. 

(B)  RlacKta  aad  I.iabllltlea  of  ScUer  as  to 

Third  Persona. 

$=3221  (Tez.Civ.App.)  Defendant,  who  took 
title  from  a  firm  to  its  lumber  in  transit  &om 
the  mill,  agreeing  to  satisfy  previous  orders  of 
the  firm's  customers  and  to  remit  to  the  mill 
for  the  balance  of  the'  lumber,  held  liable  to  the 
mill  only  for  balance  left  after  satisfying  firm's 
customers.— Roberts-Brown  Lumber  CJu.  y.  Vick- 
ery,  189  S.  W.  309. 

in.  WARRANTIES. 

«=»255  (Tez.Civ.App.)  The  purchaser  of  a 
plow  from  a  local  agent,  under  warranties  and 
representations  to  the  same  effect  as  those  con- 
tamed  in  letters  from  the  manufacturer  to  the 
agent,  can  rely  directly  on  the  warranties  and 
representations  made  by  the  manufacturers 
whether  communicated  to  him  or  not. — Hackney 
Mfg.  Go.  V.  Celum,  189  S.  W.  988. 
®=»27l  (Tez.Civ.App.)  A  sale  by  sample  im- 
plies a  warranty  that  the  goods  sold  are  equal 
in  kind  and  quality  to  the  sample. — Robert  Mc- 
Lene Co.  V.  Swememann  &  Schkade,  189  S. 
W.  282. 

▼n.  REMEDIES  OF  SEI.I.ER. 

(B)  Actions  for  Price  or  Valne. 

«=>358(1)  (Ark.)  In  suit  to  recover  for  goods 
sold,  ezclusion  of  testimony  of  plaintiff's  offi- 
cer that  plaintiff  seat  invoice  to  defendant  hav- 
ing printed  on  it  Aat  all  claims  or  objections 
must  be  made  within  10  days  heU  proper.— May 
ft  Bills  Ca  V,  Farmers'  Union  Mercantile  Co.. 
189  S.  W.  1053. 

$=3363  (Ark.)  In  action  for  amount  of  crushed 
rock  furnished  under  a  contract,  wherein  de- 
fondant  counterclaimed  breach  by  plaintiff,  held, 
that  amount  recoverable  on  counterclaim  wis 
tor  the  jury.— Wiegel  v.  Boad  Improvement 
DIst  No.  1  of  Prairie  County,  189  S.  W.  178. 
^=>363  (Ky.)  In  suit  by  seller  of  a  wheel  manu- 
facturing plant  for  price  of  'material  delivered 
under  contract,  question  whether  buyers'  agents 
authorized  ddivery  of  less  quantity  than  con- 
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tracted  for,  held  for  Jarr.— Owensboio  WbesI 
Co.  V.  TrammeU,  188  S.  W.  702. 

In  suit  to  recover  for  material  delivered  nnder 
salee  contract  which  provided  payments  should 
be  made  at  market  prices,  where  there  was  con- 
troversy as  to  such  prices,  it  was  error  to  in- 
struct to  find  (or  pluntiff  at  invoice  prices,  as 
question  was  for  jury.— Id. 

4s>3B4(4)  (Ark.)  On  coonterclaim  for  price  of 
an  auto  truck,  where  given  instruction  was  that 
issue  was  whether  there  was  a  sale,  held  that 
a  requested  instruction  on  right  to  reject  car 
and  claim  no  sale  should  have  been  given,  as 
given  instruction,  while  correct,  was  not  suf- 
Uciently  specific— Haddon  v.  Finley,  189  S.  W. 
353. 

9=>364(5)  (Ark.)  On  a  counterclaim  for  price 
of  an  autotruck,  where  given  instruction  was 
that  issue  was  whether  there  was  a  sale,  held 
that  requested  instruction  on  right  to  rescind 
should  nave  been  given,  as  given  instruction, 
while  correct,  was  not  sufficiently  specific. — 
Haddon  ▼.  Finley,  189  S.  W.  353. 

(F)  Aottona  tor  Damavea. 

«=>384(7)  (MoJk.pp.)  Where,  upon  the  buyer's 
refusal  to  accept  goods  purchased,  the.  vendor 
undertakes  to  resell,  the  damages  are  the  excess 
of  the  contract  price  over  the  amount  realized 
by  such  resale.— Pierson-Lathrop  Grain  Co.  v. 
Britton,  189  S.  W.  584. 

Where,  upon  the  buyer's  refusal  to  accept 
goods  purchased,  the  vendor  undertakes,  without 
notice,  to  resell^  his  damages  are  the  excess  of 
the  contract  price  over  the  market  value  at  the 
time  and  place  agreed  upon  for  delivery,  or  if 
there  Is  no  such  market,  the  excess  of  the  con- 
tract price  over  the  value  at  the  best  market  ob- 
tainable.—Id. 

Damages  recoverable  for  purchaser's  refusal  to 
accept  carload  lots  of  com,  where  the  vendor  re- 
sold, without  notice,  could  not  be  based  on  the 
market  valne  thereof  at  the  place  of  delivery ;  it 
being  a  town  where  the  refusing  purchaser  was 
the  only  dealer  who  handled  com  in  such  quan- 
tities,--Id. 

▼XZZ.  BEXEDIEB  OF  BUTEB. 
(O)  Aettona  tor  Brcaeli  ot  Contraet. 

^=>4I  I  (Ky.)  A  petition,  seeking  damages  for 
breadt  of  contract  to  sell  lumber,  held  sumcient, 
though  not  alleging  the  day  on  which  the  buy- 
er's agent  was  refused  permission  to  examine 
and  inspect  the  lumber. — Kinnalrd  v.  E3.  R. 
Spotswood  &  Son,  189  S.  W.  904. 

A  petition,  seeking  damages  for  breach  of  a 
contract  to  sell  lomber,  which  alleged  as  special 
damages  losses  on  account  of  contracts  entered 
into  by  buyer  for  resale,  held  sufBcient  to  state 
a  cause  of  action,  in  absence  of  motion  to  make 
more  definite  and  specific— Id. 
4=9418(3)  (Ark.)  On  breach  of  contract  to  fur- 
nish rock  to  road  improvement  district,  the  dis- 
trict could  recover  only  difference  between  con- 
tract price  of  rock  and  wholesale  market  price 
at  which  rock  could,  be  obtained  in  quantities 
provided  by  contract — Wiegel  v.  Road  Improve- 
ment Dist  No,  1  of  Prairie  County,  189  S.  W. 
17a 

«=>4I8(3)  (Ky.)  Where  defendant,  after  deliv- 
ering lumber  under  a  contract  of  sale,  breached 
his  contract,  he  cannot  claim  credit  for  the 
lumber  delivered  at  the  market  price,  which  ex- 
ceeded the  contract  price.— Kinnaird  v.  B.  R. 
Spotswood  &  Son,  189  B.  W.  904. 

4=9421  (Kt.V  Id  action  for  breach  of  a  con- 
tract to  sell  lumber,  w^ere  defendant  contended 
that  he  annulled  the  contract  pursuant  to  a 
provision  '  omitted  through  fraud  or  mistake 
from  the  written  instrument,  an  instmction 
held  to  properly  submit  the  defense. — Kinnaird 
V.  E.  R.  Spotswood  4  Son,  189  S.  W.  904. 


(D>  Aetlona  and  Coantcrclalnta  tor  Breaeh 
ot  'Warranty. 

4b»428  (Mo.App.)  A  purchaser,  after  discover- 
ing defects  in  an  article  sold  on  a  warranty,  ei- 
ther express  or  implied,  may  retain  the  article 
and  defeat  recovery  on  the  price  to  the  extent  of 
the  difference  between  the  value  as  represented 
and  its  real  value.— Battreal  Shoe  Co.  v.  Mc- 
Kinney,  189  8.  W.  696. 

4=»442(11)  (Tenn.)  On  breach  of  express  war- 
ranty that  seed  is  true  to  name,  where  seller 
knows  use  for  which  it  is  bought  and  buyer 
plants  it  in  ignorance  of  its  true  character, 
measure  of  damages  is  value  of  a  crop  had  it 
been  as  warranted,  such  as  would  ordinarily 
have  been  produced  that  year,  less  value  of  crop 
actually  raiaed.— Ford  v.  Farmers'  Exch.,  189 
S.  W.  368. 

®=9447  (Tex.Civ.App.)  In  action  by  seller  of 
embalming  fluid  for  purchase  price,  defended  on 
the  ground  of  breach  of  warranty  refusal  to 
submit  issue  as  to  manner  of  use  of  fluid  was 
not  error,  the  manner  of  use  being  only  eviden- 
tiary on  the  issue  of  breach  of  the  warranty. — 
Frigid  Fluid  Co.  v.  Sid  Westheimer  Co.,  IHd  S. 

In  action  by  seller  of  embalming  fluid  for 
purchase  price,  defended  on  the  ground  of 
breach  of  warranty,  refusal  of  special  issue 
whether  such  fluid  would  produce  satisfactory 
results  on  remains  of  mulattos  was  not  error, 
where  the  fluid  was  sold  for  general  use. — Id. 
4=>448  (Tex.Oiv.App.)  Under  contract  for  sale 
of  embalming  fluid  oy  which  seller  furnished  em- 
balming table  free  of  charge  and  the  court  de- 
clared rescission  for  breach  of  warranty  of 
fluid,  judgment  for  seller  for  value  of  the  table 
was  erroneous,  where  purchaser  offered  return 
of  the  table.— Frigid  Fluid  Oa  ▼.  Sid  Weetbeim- 
er  Co.,  189  S.  W.  334. 

SAMPLE. 

See  Saks,  «=973,  79,  168,  271. 

SAWMILLS. 

See  Master  and  Servant,  4=»13. 

SCENIC  RAILWAYS. 

See  Theaters  and  Shows,  4=96. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Certiorari,  «s»28. 

n.  pubuo  80hooi.b. 

(B)  CreattoB,    Alteration,    Kxtatenea,    and 
DiHOlntion  of  Dlstrleta. 

4=>27  (Tex.Civ.App.)  Order  of  county  commis- 
sioners' court  declaring  result  of  an  election  to 
determine  whether  school  district  should  be  in- 
corporated was  on  collateral  attack  prima  facie 
proof  of  fact  that  It  was  duly  incorporated,  in 
the  absence  of  any  contiary  contention. — Clark 
v.  State,  189  S.  W.  84. 

4s>32  (Mo.App.)  Attack  on'  mere  expansion  of 
school  district  at  expense  of  others  is  not  attack 
on  district's  corporate  life  or  entity. — State  ex 
rel.  King  v.  Moreland,  189  S.  W.  602. 
4=339  (Mo.App.)  Petition  for  appeal,  to  board 
of  arbitrators  appointed  by  count7  superintend- 
ent of  schools,  must  show  submission  of  question 
of  changing  boundary  line  to  school  districts  af- 
fected, and  that  one  or  more  voted  in  favor  of 
the  change,  and  one  or  more  against  it,  a  juris- 
dictional requirement.— State  ez  reL  King  v. 
Moreland,  189  S.  W.  602. 

(D)  DiBtrlet  Property,  (Tontraeta.  and 
lilabllltles. 

4=>80(1)  (Ky.)  Under  Ky.  St  i  442ea,  snbd.  8, 
requiring  contracts  between  a  county  board  of 
edueation  and  the  trustees  of  a  high  school  for 
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famishing  high  school  tuition  to  be  in  writing, 
etc.,  no  recovery  can  be  had  against  a  county 
board  by  trustees  of  a  graded  school  for  fur- 
nishing high  school  tuition  under  verbal  con- 
tract.— Board  of  Trustees  of  Hartford  Graded 
Schools  V.  Ohio  County  Board  of  Education, 
189  S   W  433 

Under  Ky.  St.  !  4426a,  subd.  8,  where  a  writ- 
ten contract  by  officers  of  a  county  l>oard  of  ed- 
ucation and  o<  a  board  of  trustees  of  a  graded 
school  was  not  officially  adopted  by  either  edu- 
cational bodies,  it  was  void.— 3d. 

All  the  acts  of  trustees  of  a  graded  school  and 
of  county  board  of  education  should  be  made  a 
matter  of  record.— Id. 

(B)  Dtstrlet    Debt,    Beearltlmi,   aad   T«m- 
tloB. 

«s>lll  (Tez.Civ.App.}  Where  the  aggrieved 
patrons  of  a  school  district  appealed  to  all  the 
school  authorities  for  relief  against  alleged  il- 
legal action  of  the  trustees,  ue  district  court 
had  jurisdiction  to  supervise  the  acts  of  the 
trustees  if  they  abused  their  discretion. — Bar- 
ton V.  Vickery,  180  S.  W.  1103. 

A  petition,  diowing  that  school  district  trus- 
tees intend  to  spend  unnecessarily  school  funds 
in  buying  a  new  site,  which  would  inconven- 
ience a  majority  of  patrons,  and  which  was 
not  at  the  population  center,  and  tiiat  the  trus- 
tees acted  for  their  own  pecuniary  advantage, 
warrants  the  court  in  gtantinK  a  stay  of  pr»- 
ceedings  at  least— Id. 

SEALS. 

See  limitation  of  Actions,  ^mtfSfi. 

SEARCHES  AND  SEIZURES. 

«s»7  (Tez.Cr.App.)  Statntes,  authorising  ar- 
rests without  warrant  by  peace  officers  and  au- 
thorizing municipal  corporations  to  establish 
rules  authorizing  such  arrests,  are  not  invalid 
by  reason  of  Const,  art  1,  i  9,  prohibiting  un. 
reasonable  seizures.— Crippen  v.  State,  189  S. 
W.  490. 

SECONDARY  EVIDENCE. 

See   Criminal   Law,    «=>400,    402;    Evidence, 
«=>15&-187. 

SEDUCTION. 

See  Criminal  Law,  «s!>S69,  1169. 

n.  CBIMIlTAIi  RESPOITSIBIXJTT. 

«=»36  (Ky.)  Under  Ky.  St  i  1214,  denouncing 
offense  of  seduction,  to  avoid  prosecution,  a 
person  guilty,  having  married  the  woman,  must 
Uve  with  her  as  her  husband  for  three  years, 
unless  he  has  a  statutory  ground  of  divorce, 
and  it  makes  no  difference  whether  marriage 
is  voluntarily  contracted  or  results  from  pros- 
ecution.—Whitaker  V.  Commonwealth,  180  S. 
W.  1113. 

If  wife  leaves  husband's  home  under  pressure 
of  such  conduct  toward  and  treatment  of  her 
that  she  was  forced  to  leave,  he  will  be  JMld  to 
have  abandoned  her. — M. 

«s>37  (Ky.)  Under  Ky.  St  g  1214,  denounc- 
ing offense  of  seduction,  indictment  which  suffi- 
ciently charged  the  seduction  was  not  defective 
because  failing  to  allege  that  defendant  mar- 
ried the  complaining  witness  as  result  of  or  to 
avoid  prosecution. — Whitaker  v.  Common- 
wealth, 180  S.  W.  111.1 

^=»40  (Ky.)  In  prosecution  for  seduction,  evi- 
dence of  defendant's  behavior  after  separation 
from  complaining  witness,  whom  he  had  mar- 
ried, was  admissible  only  in  so  far  as  having 
tendency  to  show  his  attitude  toward  her  at 
and  before  separation.— Whitaker  v.  Common- 
wealth, 188  8.  W.  1113. 

4:945  (Ky.)  In  a  prosecution  for  seduction,  de- 
nounce by  Ky.  St  8  1214,  evidence  held  suffi- 
cient io  sustain  verdict  of  guilty  as  showing 


tliat  defendant  after  marriage,  had  not  lived 
with  her  as  required  by  statute.— Whitaker  v. 
Commonwealth,  180  S.  W.  1113. 

4=>46  (Ark.)  In  prosecution  for  seduction,  tes- 
timony of  prosecutrix  must  be  corroborated  both 
as  to  promise  of  marriage  and  sexual  inter- 
course.—Brooks  V.  State,  189  S.  W.  660. 

In  a  prosecution  for  seduction,  evidence  heli 
sufficient  to  corroborate  prosecutrix  and  war- 
rant verdict  of  guilty. — Id. 

4=>46  (Tex.Cr.App.)  While  prosecutrix  as  aa 
accomplice  must  be  corroborated  by  evidence 
connecting  accused  with  the  offense,  corrobora- 
tion need  not  extend  to  every  essential  of  the 
offense.- Tindel  v.   State,   189   S.   W.   94& 

Evidence  held  to  corroborate  prosecutrix  on 
issue  of  promise  of  marrisge. — Id. 

SEED. 

See  Sales,  «=3442. 

SEIZURE. 

See  Searches  and  Seiznres. 

SELF-DEFENSL 

See  Assault  and  Batteiy,  4=386;    Homicide, 
«=>115,  800. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  «s9418;  IMdenee,  «s>27L 

SENTENCE. 

See  Griminal  Law,  «s>982,  1206,  12ia 

SEPARATE  ESTATE. 

S«e  Husband  and  Wife,  «=s>119, 137. 

SEQUESTRATION. 

4=>2I  (Tex.CiT.App.)  In  connterclaiin  for 
wron^ul  issuance  of  writ  of  sequestration,  al- 
legations that  writ  issued  because  the  party 
who  sued  it  out  desired  to  prevent  sale  by  de- 
fendant and  secure  profit  for  himself  are  not 
bad  as  seeking  remote  damages. — Garlington  v. 
Cotten,  189  S.  W.  294. 

Verdict  for  $400  as  actual  damages  for,  wrong- 
ful issuance  of  writ  of  sequestratioa  Md  not 
excessive.- Id. 

SERVANTS. 

See  Master  and  Servant 

SERVICE 

See  Process,  «s3ll& 

SERVICES. 

See  Partnership.  ^=s>9&. 

SET-OFF  AND  COUNTERCLAIM. 

See  Dismissal  and  Nonsuit,  4=9l9;  Bzeco- 
tors  and  Administrators,  As>4S4;  Municipal 
(Corporations,  ^=>562;  Sales,  «=>428;  Ven- 
dor and  Parchaser,  4=>810. 

SETTING  ASIDE 

Sea  Judgment,  «s3l43;    Mortgages,  ^9389. 

SETTLEMENT. 

See  Account  Stated;  Compromise  and  Setde- 
ment;   Payment. 
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SHERIFFS  AND  CONSTABLES. 

8«e   Bvidence,   4=>83;    Jndidal   Sales,   «=>4; 
Municipal  Corporationg,  €=>183. 

m.  POWERS.  DTTTIEB.  AND  XXABII.I. 

Tnss. 

«=398(1)  (Ky.)  Where  constable  acted  under 
valid  writ,  charge  of  collusion  and  bad  faith 
against  him  could  not  invalidate  his  authorized 
acts  under  writ.— Moser  v.  Summers,  189  S.  W. 
715. 

9=3 1 30  (Aik.)  When  sued  by  plaintiff  in  exe- 
cution, officer  can  defend  against  a  failure  of 
duty  under  Kirby's  Dit.  i  3286,  rendering  him 
liable  for  amount  specified  in  execution  for  his 
failure  to  levy  or  return  it,  by  showing  his  omis- 
sion was  doe  to  conduct  or  instructions  of  plain- 
tiff or  his  attorney. — G.  F.  Harvey  C3o.  t.  Hud- 
dleston.  189  S.  W.  181. 

«s»l40  (Ark.)  In  action,  under  Kirby's  Dig.  { 
3236,  against  constable  and  sureties  for  failure 
to  levy  execution  and  to  make  return,  whether 
constable  failed  to  make  levy  or  return  on  ac- 
count of  instructions  of  plalntttTs  attorney  held 
for  jury.— G.  F.  Harvey  Co.  v.  Huddleston,  189 
S.  W.  181. 

In  action,  nnder  Kirby's  Dig.  {  S286  against 
constable  and  sureties  for  failure  to  levy  and 
make  return  of  execution,  where  both  Issues  of 
failure  to  levy  and  failure  to  make  return  were 
submitted  under  a  single  instruction,  but  under 
distinct  paragraphs,  ue  jury  could  not  have 
been  confused. — Id. 

SHIPPING. 

See  Ferries. 

SHOWS. 

See  Theaters  and  Shows. 

SIDEWALKS. 

See  ManidiMl  OorporationB,  ^aTOS, , 

SIGNALS. 

See  Railroads,  «s»S12. 

SIGNATURES. 

See  Criminal  Law,  «Ea639. 

SITUS. 

See  Courts,  «=>18 ;   Garnishment,  •s>81  >  Taz- 
atioD,  «=»868. 

SLANDER. 

See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

m.    GOOD    FAITH    AND    DIUOENOB. 

^389  (Ark.)  In  suit  for  specific  performance 
of  a  contract  to  convey  land,  plaintiff's  action 
in  foreclosing  a  mortgage  on  land  and  resisting 
redemption,  although  unsuccessfnl,  held  incon- 
sistent with  rights  under  contract,  justifying 
exercise  of  chancellor's  discretion  in  refusing 
specific   performance.— Smith  r.  Price,   189  S. 

SPEED. 

Se«  Bailroads,  «s»3ie. 

SPENDTHRIFT  TRUSTS. 

See  Trusts,  4»»141. 

SPLITTING  CAUSES  OF  ACTION. 

See  Judgment,  €=>S97. 


STANDARD  TIML 

See  Bvldence,  «s>17. 

STATE  BOARD  OF  CONTROL 

See  Certiorari,  «s»2S. 

STATEMENT. 

See  Criminal  Law,  «s>1099,  1102. 

STATES. 

See  Hospitals,  4=>4. 

I.  FOUTICAI.  STATUS  AND  REX.A. 
TIONS. 

«s>|2(2)  (Ky.)  Wtaer«  a  state  was  original  pro- 
prietor of  lands  on  both  sides  of  a  river,  and 
ceded  that  on  one  side,  the  grant  running  from 
river,  it  is  deemed  to  have  retained  the  stream, 
but,  where  neither  state  was  the  original  propri- 
etor, territory  of  each  runs  to  middle  or  main 
channel.— Nicoulin  v.  O'Brien,  189  S.  W.  724. 
«=>12f3)  (Ky.)  After  cession  of  Northwest  Ter- 
ritory, Virginia  remained  proprietor  of  Ohio  riv- 
er and  bed  to  low-water  mark  on  northwest 
shore,  to  which  proprietorship  Kentucky  suc- 
ceeded from  eastern  line  westward  to  Missis- 
sippi.—Nicoulin  V.  O'Brien,  189  8.  W.  724. 

Proprietorship  and  jurisdiction  of  Kentucky 
over  Ohio  river  and  bed  are  subject  only  to  lim- 
itations in  comi>act  between  Virginia  and  Ken- 
tudcy,  containing  terms  on  which  latter  was 
made  an  independent  state,  embodied  in  act  of 
General  Assembly  of  Virginia,  passed  Decem- 
ber 18,  1789  (11  Hening's  St  at  Large,  p.  IT), 
and  incorporated  by  reference  into  Const.  Ky. 
1792,  art  8,  I  7;  Const.  1799,  art.  6,  f  9,  and 
Const.  1850,  art  8,  I  8.— Id. 

Bxpression  "concurrent  jurisdiction"  does  not 
Loclude  sovereignty  or  ownership  of  Ohio  river, 
over  which  Kentucky  and  Indiana  exercise  such 
jurisdiction  bv  compact  between  Virginia  and 
Kentucky,  embodied  in  act  of  General  Assembly 
of  Virginia  passed  December  18,  1789  (U  Hen- 
ing's St.  at  Large,  p.  17),  containing  terms  on 
wmch  Kentucky  was  made  independent  state. 

State  ma^  authorise  or  forbid  acts  depending 
on  territorial  rights, -soch  as  regulation  of  fish- 
eries, placing  structures  on  bid  of  boundary 
stream,  or  permitting  obstruction  of  navigation 
on  its  own  part  of  stream,  but  it  cannot  forbid 
fishing  in  opposite  half  of  stream,  or  placing  ob- 
strucnons  there  when  such  acts  are  authorized 
by  sovereignty  owning  that  side. — Id. 

VX.  ACTIONS. 

«=9l9l(l)  (Tex.Civ.App.)  The  state,  under  the 
law,  cannot  be  sued  witiiout  permission  of  the 
Legislature. — Rowland  v.   Klepper,   189  S.  W. 

ims.  ' 

9=9 1 9 1(2)  (Ark.)  Certiorari  to  review  proceed- 
ings of  the  state  board  of  control  is  not  a  suit 
against  the  state.— Hall  y.  Bledsoe,  189  S.  W. 
1041. 

«=3l9l(2)  (Ky.)  Confederate  Home  established 
under  Act  March  27,  1902  (Laws  1902,  c.  27) 
title  to  whose  property  was  in  commonwealth, 
and  which  was  not  authorized  to  hold  property 
or  to  be  sued,  was  not  liable  for  damages  from 
a  discharge  of  sewage  into  stream  crossing 
plaintiff's  farm.— Norwood  v.  Kentucky  Confed- 
erate Home,  189  S.  W.  226. 

STATIONS. 

See  Carriers,  «=9286;   Railroads,  «a»58. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 
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STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  anbjectt,  see 
the  various  specific  topics. 

I.   ENACTMENT,  BEQUISITES.  AND 
VAUDITT   IN    aENEHAI.. 

<S=>64(2)  (Tenn.)  Acts  1906,  c  109,  cannot  bo 
construed  as  valid  by  elision  of  section  16,  since 
the  statute  would  then  apply  to  all  lenders  on 
personalty  except  banks  and  certoin  merchants, 
and  the  court  could  not  say  that  the  act  would 
have  been  passed  without  saeb  section.— Spioer 
T.  King  Bros.  &  Co.,  180  S.  W.  866. 

n.   OENERAI.  AND   SFECIAX.  OB  IiO- 
OAI.    X.AW8. 

<S=>75  (Tenn.)  Act  Jan.  30,  1011  (Priy. 
Laws  1011,  c.  10),  amending  charter  of  Chat- 
tanooga, held  not  violative  of  Const,  art  11,  { 
8,  providing  that  the  Legislature  shall  have  no 
power  to  Bospend  any  general  law  for  the  bene- 
fit of  any  individual,  etc.,  as  imposing  peculiar 
burdens  on  citisens  in  respect  to  primary  elec- 
tions.—Van  Dyke  t.  Thompson,  189  S.  W,  62. 
«s>g3(l)  (Tenn.)  If  Acts  1906,  c.  109,  i  16,  as 
to  loans  on  personalty,  could  be  elided,  the  law 
would  still  be  unconstitutional,  since  section  IT 
makes  it  apply  only  to  counties  of  60,000  pop- 
ulation, and  it  is  therefore  local  law,  and  in- 
valid under  Const,  art.  11,  {  8.— Spicer  v.  King 
Bros.  &  Co.,  189  8.  W.  865. 
«=993(10)  (Tenn.)  In  view  of  Const  art  6,  I 
15,  and  Shannon's  Code,  {{  6387,  6980,  Acts 
1903,  c.  114,  making  it  a  misdemeanor  for  jus- 
tices of  the  peace  in  counties  of  between  60,000 
and  90,000  inhabitants  to  certify  and  submit 
a  bill  of  costs  for  offenses  committed  outside 
of  the  territorial  limits  of  their  districts,  is  un- 
constitutional as  class  legislation.— State)  y. 
Kerby,  189  S.  W.  850. 

m.   SUBJEOTS  AND  TITLES  OF  ACTS. 

4=9 1 05(1)  (Tez.Civ.App.)  A  statute  is  to  be 
constrqed  most  liberally  to  make  it  wholly  con- 
stitutional, where  the  part  objected  to  as  In- 
fringing Const,  art  3,  f  35,  can  be  considered 
as  appropriately  connected  with,  or  subsidiary 
to,  main  object  of  act  as  expressed  in  title.— 
Providence  Washington  las.  CV>.  v.  Levy  A 
Rosen,  189  S.  W.  1036. 
«=>I07(2)  (Tenn.)  Acts  1905,  c.  109,  regulat- 
ing business  of  lending  money  on  personalty  or 
wages,  and  buying  wages,  while  treating  the 
two  subjects  of  lending  and  buying,  is  not  bad 
as  embracing  two  subjects,  those  treated  not 
being  incongruous  and  unrelated,  beyond  a  rea- 
sonable doubt— Spicer  ▼.  King  Bros.  &  Co.,  189 
S.  W.  866. 

«s»l09  (Tez.CHv.App.)  Const  art  3,  |  36,  pro- 
viding that  no  bill  shall  contain  more  than  one 
subject  which  shall  be  expressed  in  its  title, 
is  violated  b^  an  act  whose  caption  does  not 
direct  attention  to  subject-matter,  or  which 
embraces  only  a  part  of  the  subject-matter. — 
Providence  ■Washington  Ins.  Co.  v.  Levy  & 
Rosen,  189  S.  W.  1035. 

e=9|l3(3)  (Tex.Civ.App.)  Acts  33d  Leg.  c.  105, 
{{  1-3,  enacted  to  prevent  avoidance  of  policy 
on  personal  property  by  breach  of  provision 
not  contributing  to  loss,  does  not  violate  Const, 
art.  3,  I  35,  providing  that  no  bill  shall  contain 
more  than  one  subject  to  be  expressed  in  its 
title.— Providence  Washington  Ins.  Co.  v.  Lev; 
&  Rosen,  189  S.  W.  1035. 
«=3|I6  (Tez.CivApp.)  Acts  33d  Leg.  c.  105 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
48T4a,  4874b),  being  an  act  to  prevent  insur- 
ance companies  from  avoiding  liability  for  loss 
to  personal  property  under  technical  provisions 
of  the  policy,  does  not  violate  the  constitutional 
provision  (Const  art  3,  t  35)  that  no  bill  shall 


contain  more  than  one  sobject  expressed  in  its 
titie,  when  construed  to  render  inoperative  as  a 
"technical"  provision,  a  provision  forfeiting  the 
policy  for  taking  out '  additional  insnranoe. — 
*tna  Ins.  Co.  v.  Waco  Co.,  189  S.  W.  315. 
«9l20(6)  (Tenn.)  Act  Jan.  30,  1911  (Priv. 
Laws  lOll,  c.  10),  amending  the  charter  of  Chat- 
tanooga, is  not  violative  of  (Tonst.  art  2,  {  17, 
providing  that  no  bill  shall  become  a  law  em- 
bracing mdre  than  one  subject,  which  must  be 
expressed. in  the  titie.— Van  Dyke  v.  Thompson, 
189  S.  W.  62. 

IV.  AMENDXCENT.  KEVISIOH,  AND 

OODUTOATION. 

«=9l37  (Tenn.)  The  caption  of  Act  Hay  13, 
1016  (Priv.  Laws,  c.  688),  relating  to  the  Knoz- 
Tille  waterworks  system,  A«W  to  sufficiently  re- 
cite under  Const  art  2,  |  17,  the  Knozville 
Charter,  Laws  1907,  c.  207,  as  amended  by 
Priv.  Laws  1911,  c.  498,  amended  by  such  act 
— Heiskell  t.  aty  of  KnoxviUa,  180  S.  W.  857. 
4s>l38(^  (Tenn.)  Notice  required  by  Const 
art  2,  I  17,  providing  that  amended  acts  shall 
recite  in  their  caption,  or  otherwise,  titie  or 
substance  of  law  amended,  etc.,  need  not  be 
wholly  set  out  in  the  caption;  it  being  suffi- 
cient it  the  caption  and  the  bod^  of  the  bill 
give  notice  of  the  proposed  I^islation. — Van 
Dyke  v.  Thompson,  189  S.  W.  62. 

Act  Jan.  30,  1911  (Priv.  Laws  1911,  c.  1(J), 
amending  charter  of  Chattanooga,  is  not  viola- 
tive of  (Jonst  art  2,  }  17,  relative  to  recital  in 
caption  of  statute  of  titie  or  substance  of  amend- 
ed act— Id. 

Act  Jan.  80,  1911  (Priv.  Laws  1911,  c.  10), 
amending  charter  of  Chattanooga,  though  it  did 
not  recite  the  titie  or  aubatance  of  the  acts 
passed  from  time  to  time  ereatinf  a  form  of 
government  for  the  cil7,  did  not  violate  Const 
art  2,  I  17,  relative  to  recital  in  caption  of 
statute  of  titie  or  substance  of  amended  act— Id. 

Act  Jan.  30,  1911  (Priv.  Laws  1011,  c  10), 
amending  charter  of  Chattanooga,  Md  not  vio- 
lative or  Const,  art  2,  |  17,  relative  to  recital 
in  caption  of  statute  of  titie  or  substance  of 
amended  act  ss  amending  Acts  1807,  e.  16, 
touching  powers  of  election  commissioners,  with- 
out referring  in  caption  or  body  of  act  to  tiie 
amended  act— Id. 

V.  BEPEAX,  SUSPENSION,  EXPIRA- 

TION. AND  BEVTVAI.. 

<8s>l54  (Tenn.)  Failure  of  Act  Jan.  30,  1011 
(Priv.  Laws  1011,  c.  10),  amending  charter  of 
Chattanooga,  to  give  notice  in  its  caption  of 
repeal  of  all  acts  in  conflict  worked  by  section 
28,  did  not  render  it  obnonons  to  Const  art 
2,  {  17.— Van  Dyke  v.  Thompson,  180  S.  W.  62. 

9=>I58  (Mo.App.)  Repeals  by  Implication  are 
not  favored,  but  the  courts,  if  possible,  should 
so  construe  a  prior  and  subsequent  act  that  both 

giall  be  operative.— State  ex  reL  titargeon  v. 
ishop,  189  S.  W.  593. 
«=»I6I(1)  (Mo.App.)  Before  an  act  can  be  hdd 
to  be  repealed  by  implication  by  a  subsequent 
one  on  the  same  subject,  there  must  be  such  in- 
consistency that  both  cannot  operate  together.— 
SUte  ex  reL  Sturgeon  v.  Bishop,  189  S.  W.  093. 

VI.   OONSTRUOTION  AND   OPEKA. 
TION. 

(A)   General  Ralea  o(  Coaatraettoa. 

«=:>i8l(l)  (Tenn.)  The  legislative  intent  con- 
trols the  courts  in  the  construction  of  statutes.— 
Kitts  T.  Kitts,  189  8.  W.  875. 

9=>229%  (Tez.Civ.App.)  In  construing  lan- 
guage of  inheritance  tax  law  (Rev.  St  1011, 
art.  7487),  it  ipust  be  presumed  to  have  been 
used  in  the  same  sense  whirii  it  beara  in  laws 
on  kindred  subjects,  as  construed  by  deeirions 
made  before  the  law  was  enacted. — State  t. 
Yturria,  160  S.  W.  291. 
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(B)  Partle«Ui.r    Claasea   of    Statatea. 

^=3236  (Tenn.)  Remedial  statutes  are  con- 
strued liberally  to  accomplish  their  objects,  cor- 
rect the  evils,  and  suppress  the  mischief  aimed 
at.— Kitts  V.  Kitts,  189  S.  W.  375. 

4=9241(1)  (Tenn.)  A  penal  statute,  such  as 
Acts  1907,  c.  473,  fixing  forfeit  of  $100  to  be 
recovered  against  party  who  fails  to  satisfy 
mortgage  or  lien  retained  in  deed,  after  pay- 
ment, on  request,  should  be  strictly  conatriied. 
—Kitts  V.  Kitts,  189  S.  W.  375. 

Acts  1907,  c.  473,  fixing  forfeit  of  $100  to  be 
recovered  against  party  who  fails  to  satisfy 
mortgage  or  lien  retained  in  deed  after  pay- 
ment, on  request,  is  a  penal  statute.— Id. 


(O)  Time  of'  Taking  Bffeet. 

«3»250  (Tenn.)  Pub.  Acts  1915,  c.  3,  expressly 
repealing  Acts  1897,  c.  125,  relative  to  state 
penitentiaries,  but  by  its  terms  not  to  be  in 
effect  until  JIarch  19,  1915,  became  effective 
on  March  19,  1915,  from  that  date  forward  sus- 
pending act  of  1897.— State  v,  Morris,  189  S. 
W.  67. 

(D)  Retroaetl-ve  Operation. 

4=9263  (Tex.Civ.Ai>p.)  Even  when  not  forbid- 
den by  state  constitution,  statutes  should  not 
be  given  a  construction  that  will  affect  existing 
rights,  unless  it  is  plain  that  Lei!;islature  so 
intended.— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Wurzbacfa,  189  S.  W.  1006. 


STATUTES  CONSTRUED. 


UHlTia*  STATES. 

CONSTITUTION. 


Amend.  14,  1 1. 
Art.  1,  i  8.... 

Art.  4,  J  1 

Art.  14,  t  1-  •  • 


.     67 

.1165 
.1107 
.     62 


STATUTES   AT  LARGE. 

1790,  May  26,  ch.  11,  1 
Stat  122 873 

1887,  Feb.  4,  ch.  104,  24 
Stat    379  70,  774 

1887,  Feb.  4,  ch.  104,  H  1, 
6,  20,  24  Stat  379,  380, 
3^6   : 70 

1898,  July  1,  ch.  641,  {  17, 
30  Stat.  550.  Amended 
by  Act  1903,  Feb.  5,  ch. 
487,1  5,  32  Stat  798. . .  921 

1903,  Feb.  5.  ch.  487,  i  5, 
32  Stat  798 921 

1905,  March  3,  ch.  1496,  !{ 
.    1.   3,  4,  33   Stat   1264, 

li65    535 

1906,  June  29,  ch.  3591,  34 
Stat  584.  Amended  by 
Act  1915,  March  4,  ch. 
176,  38  Stat  1196 632 

1906,  June  29,  ch.  3591,  i 

7(11),  (12),  34  Stat  595  1097 
1908,  April  22,  ch.  149,  35 

Stat  65 237,  413,  1135 

1915,  Jan.  28,  ch.  22,  {  5, 

38  Stat  804 289 

1915,  March  4,  ch.  176,  88 

Stat  1196 682 

REVISED   STATUTES. 

S  1007 451 

i  2289   659 

COMPILiBD  STATUTES 
1913. 

i  1519 873 

I  1666  451 

I  4530  659 

l|  8.563,  8569 70 

J  8592. 70,  1097 

$t  8657-8665. .  237,  413,  1135 

II  8701,  8703,  8704 535 

I  0601   921 


ARKANSAS. 

CONSTITUTION. 
Art  9,  t  7. 


Art  13,  I  3. . 

Art.  19,  I  27. 


166 
357 
660 


KIBBX'S  DIOEST. 


190 

510 

518  

785  

756 

§  848,  850. 
957 
983 


176 

664 

668 

667 

855 

1060 

860 

1064 

1121.  Amended  by  Laws 

1909,  p.  891 857 

1125  857 

I  1142,  1143 355 

I  1315,  1316 1041 

2234 49 

2684  841 

3129  676 

3236,  3286 181 

I  8793,  8794,  3796,  8799  176 

3901  837 

4186 1041 

{  4553,  4868 1059 

4923  176 

4924  841 

4970  1058 

§§4970-^994.  Amended  by 

Laws  1911,  p.  462 864 

4975  354 

5438  667 

I  5542,  6648 846 

5991  676 

6024  888 

6072  676 

6111,  6188.  Amended 
by  Laws  1916,  pp.  1085, 
1086,  81  6,  0 168 

56254,  subsec.  2 841 
6256  841 
7076  855 

LAWS. 

1906,  p.  189,  H  1.  2 671 

1909,  p.  829.  Amended  by 

Laws  1911.  p.  193 48 

1909,  p.  89l 357 

1911,  p.  103 48 

lail,  p.  462 854 

1913,  p.  407 843 

1913,  p.  409,  12 843 

1913,  p.  746,  I  10 59 

1915,  p.  1.36,  I  15 59 

1916,  p.  406.  S  8 1041 

1915,  p.  684 165 

1915,  p.  684.  S  1 165 

1915,  pp.  1085,  1086,  {§  6, 

9  ' 169 


KEMTUOKT. 

CONSTITUTION  1792. 
Art  8,  I  7 724 


CONSTITUTION  1799. 
Art.  6,  8  9 724 

CONSTITUTION  1850. 
Art  8,  i  9...' 724 

CONSTITUTION  1891, 
I  51,    168 1153 


208 


914 


CIVIL  CODE  OP  PRACTICE. 
36,  subsec.  8 220 


39    

14 

53   

220 

80    

14 

95   

,;,  469 

98   

16 

§  129,    130 

435 

229    

912 

326    

937 

340    . . . i 

240 

340,    suhsec.  8. 
8  344,    408Ha9. 

454,  -IfS,  465. 

4S0-482    

489,  Eubsecs.  3, 
400,  subsec.  2. . 

926 

240 

209 

915 

6 11 

468 

8  491,    491a.... 

241 

492,  subsec  4. . 
495    

U 

220 

8  51S-520 

240 

589   

226 

606    

898 

(506,  subsec.  1. . 

440 

GOG,  subsec.  2. . 
(■,90   

..  198,1141 
912 

757    

704 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

27   1168 

129  948 

j  238,  240,  241 928 

281 460,  928,  943 

'  840  928 

GENERAL  STATUTES  1888. 

Ch.  52,art  2,  81 894 

Ca>.  107   1122 

Ch.  107,  art  6 1122 

STATUTES  1915. 

104   25 

210,    211 930 

457 914 

465   908 

491  939 

671  3 

665   1126 

659,  subsecs.  2,  4 195 

889   715 
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950  709 

S  976,  1086 715 

I  1136 204,  928 

I  1186.  Repealed  by  Laws 

1016,  ch.  39 908 

1169  928 

1214  1118 

1453  206 

1506a,  subsecs.  3,  16...  469 

I  1751 715 

2031  101 

2117  431 

2117,  8ub8ec.  2 921 

2121  429 

2247  943 

2248  460 

2348  463 

2355  245 

I  2505,  2506,  2608 894 

2548   1118 

3096-3105    709 

3290,  subsecs.  16,  21...  1163 

3637.  subsec.  4 1114 

I  3682,  3684 1117 

i  3687.  3696,  3698 698 

3704,   subsec.   7 698 

3706   1117 

i  3713-3715  915 

J  3760  1146 

3846  248 

I  3870-8872,  3874 242 

i  3806,  3897 248 

!  4036,  4076b 912 

4076d   466 

4151,    4152 912 

4426,  subsec.  8 433 

\  4704   935 

LAWS. 

1B02,  ch.   B7 225 

1914,  ch.  19.    Repealed  by 

Laws  1916,  ch.  39 204 

1914,  ch.  83 206 

1916,  ch.  29 724 

1916.  ch.  39 204,908 

1916,  ch.   ©9 191 


MIS80UBI. 

CONSTITUTION. 
Art  2,  {  le 880 

RBYISED  STATUTBS  1806. 
!  7897   009 

REVISED  STATUTES  1909. 

832,  861 1186 

470  1192 

679,  683 1174 

772,  779,  784,  787 693 

1716.  Amended  by  Laws 

1911,  p.  132 830 

1732  631 

1837  885 

«  1846,  1847 683 

1889  610 

1895  644 

1905  610 

«  2245,  2246 32 

If  2569,  2870 1174 

I  2887    637 

f  4495.    Amended  by  Laws 
1911,  p.  193 601 

{4709  624 
4764  1194 
486a    Amended  by  Laws 

1913.  p.  222 606 

S  5001    605 

5285   643 

5427   830 

85578-5635 1176 
6000-6902    38 

6950  687 

7068.  Amended  by  Laws 
1911,  p.  282 006 


i  7168 628 

I  7227  618 

it  7668,  7574 686 

il  8221,  8228 589 

i  8688,  subsecs.  7,  12 830 

•  9265.  Amended  by  Laws 

19U.  p.  340 •..  641 

i  9399  1166 

CITY  CHARTERS. 

St  Joseph.  Rev.  St  1909, 
I  8688,  subsecs.  7,12...  830 

LAWS. 

1911,  p.  182 830 

1911,  p.  193 601 

1911,  p.  282 609 

1911,  p.  316 689 

1911,  p.    340 641 

1913,  p.   91i 403 

1918,  pp.  222,  223 606 

TENKESSEE. 

OONSTITUTION. 

Art.  1,  8  8 62,67 

Art  2,  I  17 62,857 

Art  6,  I  10 870 

Art  6,  i  16 859 

Art.  11,  f  8 62,  865 

SHANNON'S  CODE. 

!{  8517,  3522 8OT 

H  3904.  3914,  3916 873 

si  4851,  4852 686 

I  4863,  4854 870 

~  4946,  4946 684 

6387  859 

6496,  subsec.  6 369 

I  6529-6531  687 

6658  864 

6930  859 

CITY  CHARTERS. 

Kuoxville.  Laws  1907,  ch. 
207.  Amended  by  Priv. 
Lews  1911,  ch.  498 867 

PRIVATE  LAWS. 

1911,  ch!  10 62 

1911,  ch.  10,  i  28 62 

1911,  ch.    4ri8 867 

1916,  ch.  688 867 

LAWS. 

1807,  ch.   16 82 

1897,  ch.    125.    Repealed 

by  Laws  1916,  chs.  3,  20    67 

1897,  ch.  125,  M  6,  6 67 

1899,  ch.  94,  f  119 867 

1890,  ch.  94,  I  120,  subsec. 

6    867 

1903,  ch.  114.. 859 

1906,  eh.  109 866 

1906.  ch.  109,  11 16, 17. . .  865 

1907,  ch.    82.."... 685 

1907,  ch.  207.    Amended  by 

PriT.  Laws  1911,  ch.  498  867 

1907,  ch.    457 ^1 

1907,  ch.    473 375 

1909,  ch.  192 686 

1915,  chB.  8.   20 67 


TEXAS, 

CONSTITUTION. 

Art.  1,  f  0 496 

Art  1,  {  16 1006 

Art.  3,  (36 816.  1035 

Art  6,  I  11 749 

Art.  6,  i  12 486 

Art.  6,  I  13...., 137 

Art  ft  I  2 960 

Art.  12,  |6 116,  1106 


Art  16,  f  16 968 

Art  16,  I  20 900 

Art.  16.  I  40 778 

Art  16.  !  60 Ill 

CODE  OF  CRIBIINAL  PRO- 
CEDURE 1895. 

Art.  604.    Amended         by 
Lews  1897,  ch.  12 266 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1911. 

Arts.  93,  94 145 

Art.  461,  subsea  7 271 

Art  481    1071 

Arts.  575,  670 271 

Art.  692,  snbd.  14 145 

Art  718 264,    209 

Arts.  737,     743.    Amended 
by  Laws  1913.  ch.  138.  .1071 

Art.  765    137 

Art  811-. . . , , , 145,  474 

Art  816    264 

Art  960    262 

PENAL  CODE  1«U. 

Arts.  475,  476; 485 

Art  523    271 

Art  557    1071 

Art  1303    259 

VERNON'S        ANNOTATED 
CODE}  OF  CRIMINAL  PRO- 
CEDURE 1916. 

Art.  866e    954 

REVISED   STATUTES  19U. 

Art  2    291 

Art  10    650 

Arts.  903-922    485 

Art  931   778 

Art  1138    968 

Art  1203    505 

Art.  1366   075 

Art  1612.     Amended      by 

Laws  1913,  ch.  136 740 

Art  1678    145 

Art  1826    965 

Art  1848    764 

Art.  1971.    Amended      by 

Lews    1913,    ch.    58,    f 

8 986,  988 

Art  1985    1022 

Art.  2061.    Amended       by 

Laws  1913,  ch.  59. .  761.  980 

Arts.  2128,  2164 505 

Art  2467    972 

Art  2952    960 

Art  3062    960 

Arts.  3172,  8173 122 

Art  3271    1080 

Art  8713   993 

Art.  3967    1022 

Art  4664    570 

Arts.  4644-4040    350 

Art  4882    510 

Art.  5681    1038 

Art  6600    539 

Arts.  6720.  6723 960 

Art.  6496  1006 

Arts.  6580,    6608,   6670. ..  322 

Art  6670,  sobd.  2 322 

Arts.  6671,  6687 322 

Art  7098    70 

Art  748T    .\...  291 

VERNON'S  SAYLES*  ANNO- 

TATED    CIVIL    STATUTES 

1914. 

Arts.  606,  606 94 

Arts.  7^  764  1038 
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Art.  1684    740 

Art.  1612    986 

Art.  1612.    Amended       by 

Laws  1913,  ch.  136 120 

Art.  1620    74» 

Arts.  1900,  1055 1083 

Art.  1071 986.  988 

Art.  2046    1094 

Art.  2061    986 

Art.  2241    94 

Art.  3451    1094 

Art.  3594    Ill 

Art.  4640    778 

Art  4694    307 

Art.  4742,  subd.  3 330 


Art.  4746 330,  792 

Arts.  4874a,   4874b 315 

Art.  62461 747 

Art.  6476    300 

Arts.  5644,  5645 1018 

Art  5660    516 

Art.  6687    706 

Art.  6592    , 131 

Art:.  6837    105 

Art.  7451    75 

Art.  7760    91 

CITY  CHARTERS. 
Dallas,  art.  2,  f  1,  aubsec. 
2   999 


SPECIAL  LAWS. 

1871,  ch.  264 968 

LAWS. 

1874  ch.  97,  J  23 1006 

ISOfT,  ch.  12 269 

1911,  ch.    27 784 

1913,  cK    7 964 

1913,  ch.  59.575,  761,  986, 1022 
1918,  ch.  59,  i  3....  986,  988 

1918,  ch.  105 316 

1913,  ch.  105,  «  1-8 1086 

1913,  ch.  136...  120,  746,  986 

1913,  ch.  138 1071 

1918,  ch.  179,  {3 747 


STAY. 

SeeAppeal   and    Ent>r,   4a>487;    Sxecntion, 

*^^         STIPULATIONS. 

«s»l4(3)  (Ky.)  Sttpnlation  in  agreement  for 
trial  by  judge  of  another  circuit  that  any 
pleading  may  be  filed  before  him,  and  consider- 
ed as  filed  in  "this  court"  in  open  court,  held 
to  answer  objection  of  the  records  of  the  court 
in  which  the  case  was  pending,  not  showing 
the  making  and  flUng  of  pleadings.— Morgan  ▼. 

LeirioM a.  wTma 

STOCK. 

See  Banks  and  Banking,  4a»39:   Corporations, 
«=»80,  109. 

STOCKHOLDERS. 

See  Joint- Stock  Companies. 

STOCK  LAWS. 

See  Animals,  4=960.  > 

STREET  RAILROADS. 

See  Apneal  and  'Bnot  ^=»1067 ;  Death,  ^s>88 ; 
Trial,  <l=»l«l,  261,  268. 

XL  KEOirXJiTIOK   AMD   OPERATIOH. 

4s>78  (Ky.)  That  a  railway  company  owned  a 
majority  of  stock  in  a  traction  company  did 
not  make  the  railway  company  liable  for  the 
traction  company's  negligence. — Evansyille  Rys. 
Co.  ▼.  Ugon^B  Adm'r,  189  S.  W.  898. 
€=>8I(4)  (Ark.)  Persons  crossing  street  car 
tracks  at  street  crossings  are  not  trespassers, 
and  the  company  must  anticipate  that  persons 
and  vehicles  will  cross  their  tracks  at  cross- 
ings, and  must  use  ordinary  care  to  discover 
them.— Ft.  Smith  Light  &  Traction  Co.  v.  Hen- 
drickson,  189  S.  W.  1064. 
<8=»98{1)  (Mo.)  Ordinary  care  for  one's  safe- 
ty in  using  a  street  does  not  require  traveler 
to  look  for  cars  brought  out  of  sheds  or  bams 
over  lateral  tracks,  for  use  on  main  track,  be- 
fore they  reach  a  point  where  the  car  itself  and 
purpose  of  its  movement  can  be  fully  seen  and 
underatood.— Huber  v.  United  Bys.  O).  of  St 
lionii,  189  S.  W.  1168. 

«=>99(2)  (Mo.App.)  If  the  acts  of  defendant 
street  railroad  in  making  excavation  obstruc- 
tions in  a  street  were  either  unlawful  or  neg- 
ligent, held  that,  defendant  is  liable,  although 
the  team  which  deceabed  was  driving  had  run 
away  previous  to  the  accident,  and  was  not 
fully  under  control. — ^Dngdale  v.  S^.  Joseph  By., 
light.  Heat  &  Power  Co.,  189  S.  W.  830. 
«s>99(5)  (Mo.App.)  Plaintiff  who  left  a  place 
of  safety  and  unnecessarily  incurred  a  riSc  of 
Injury,  relying  upon  defendants'  motorman  to 
avoid  the  danger  to  which  he  should  not  have 


exposed  himself,  was  negligent — Case  v.  Jeffer- 
son City  Bridge  &  Transit  Co.,  189  S.  W.  390. 
«=3 102(1)  (Mo.App.)  In  action  for  death  of 
plaintifTs  son  by  obstruction  in  street  placed 
by  defendant  street  railroad,  fact  that  plain- 
tiS  permitted  deceased  to  engage  in  a  "gain- 
ful occupation"  under  the  child  labor  law  (ReT. 
St  1906,  i  1716,  as  amended  by  Laws  1911, 
p.  132)  held  not  to  constitute  contributory 
negligence,  barring  recovery.— Dngdale  v.  St 
Joseph  By.,  light,  Heat  ft  Power  Co.,  189  S. 

4=9 1 03(3)  (Mo.Ant).)  Contributory  negligence  of 
a  person  who  in  backing  his  car  out  of  his  drive- 
way collided  with  a  street  car  does  not  bar  bia 
recovery  under  the  humanitarian  rule. — Daao  t. 
Jefferson  City  Bridge  &  Terminal  Co.,  189  S. 
W.  400. 

4=9 1 10(2)  (Mo.App.)  In  an  action  for  Injoir 
from  a  collision  with  street  c«r,  where  defend- 
ant did  not  plead  contributory  negligence,  yet 
if  evidence  most  favorable  to  plaintiff  indispnt- 
ably  showed  him  negligent,  court  should  have 
peremptorily  directed  verdict  for  defendant — 
Case  V.  Jefferson  City  Bridge  ft  Transit  Co., 
189  S.  W.  890. 

4=»II2(8}  (Mo.)  In  an  action  aptinst  street 
railroad  for  negligence  resulting  in  death  of 
plaintiff's  husband,  defendant's  plea  of  con- 
tributory negl^rence  Imposed  upon  it  the  bar- 
den  of  proof.— Huber  t.  Dnlted  Bys.  Co.  of  St 
Louis,  189  S.  W.  1168. 

«=>II3(1)  (Ark.)  In  action  for  Injuries  to 
fireman  in  collision  of  fire  wagon  with  street 
car,  witnesses  could  testify  that  on  other  days 
they  were  on  car  at  the  point  of  the  accident 
and  heard  gongs  and  the  roll  of  the  wagons  on 
the  pavement  at  the  station  several  blocks 
away.— Ft.  Smith  Light  ft  Traction  Co.  t. 
Hendrickson,  189  S.  W.  1064. 
€=3 1 13(1)  (MowApp.)  In    action    for   death    of 

glaintifrs  son,  caused  by  striking  obstruction 
1  street  placed  by  defendant  street  railroad, 
where  defendant  did  not  plead  a  waiver  or  es- 
toppel, evidence  of  an  oral  agreement  between 
defendant  street  railroad  and  city  that  it  would 
not  be  necessary  to  obtain  written  permit  held 
inadmissible.— Dugdale  v.  St  Joseph  By.,  light. 
Heat  ft  Power  Co.,  189  S.  W.  830. 

<8=3|  14(4)  (Mo.App.)  In  an  action  for  death  of 
plaintiffs  son,  caused  by  obstruction  in  street 
placed  l^  defendant  street  railroad,  evidence 
held  to  justify  a  finding  that  obstruction  di- 
rect^ caused  death  of  deceased.— Dugdale  v. 
St.  Joseph  By.,  light.  Heat  ft  Power  Xjo.,  189 

s.  w.  m 

®=3|I4(9)  (Mo.App.)  In  action  for  personal  in- 
juries from  collision  of  plaintiffs  wagon  and  a 
street  car,  evidence  held  to  show  that  car  was 
being  negligently  operated  at  an  Mnusual  and 
dangerous  speed.^ — Case  v.  Jefferson  City  Bridge 
ft  Transit  Co.,  189  S.  W.  390. 
®=9|I4(13)  (Mo.App.)  In  an  action  for  death 
of  plaintiff's  son,  caused  by  obstruction  in  str««t 
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placed  by  defendant  atreet  railroad,  evidence 
held  to  justify  a  finding  that  team  deceased  was 
driying  was  not  unruly,  and  that  plaintiff  was 
not  negligent  in  permitting  deceased  to  drive 
it— Dugdale  v.  St.  Joseph  Ry.,  Light,  Heat  & 
Power  Co.,  189  S.  W.  830. 
®=3|I8(1)  (Ark.)  In  common-law  action  for 
injuries  to  city  fireman  in  collision  with  street 
car,  instructionB  held  not  objectionable  as  bas- 
ing motorman's  negligence  on  violation  of  city 
ordinance.— Ft.  Smith  Light  &  Traction  Co.  v. 
Hendrickson,  189  S.  W.  lOtH. 
«=>II8(10)  (Mo.App.)  In  an  action  for  death 
of  plaintiff's  son,  caused  by  striking  obstruction 
in  street  placed  by  defendant  street  railroad, 
an  instruction  held  to  sufficiently  require  jury 
to  find  that  defendant  negligently  obstructed 
street— Dugdale  v.  St  Josph  Ry.,  light.  Heat 
&  Power  Co.,  189  S.  W.  830. 

In  an  action  for  death  of  plaintiff's  son  by 
obstruction  placed  by  street  railroad,  an  in- 
structii-in  field  not  erroneous  because  not  re- 
quiring the  jury  to  find  that  defendant  unlaw- 
fully tore  up  street,  where  it  was  conceded 
that  defendaJit  did  not  have  required  written 
permit  and  Jury  were  also  instructed  as  to 
what  would  constitute  unlawfully  disturbing 
the  surface  of  street— Id. 

STREETS. 

See  Municipal  Corporationa,  «s»297,  682-822. 

STRIKING  OUT. 

See  Criminal  Law,  <3=>1096,  1102;    Pleading, 
«s>356,  360. 

SUBPCENA  DUCES  TECUM. 

See  Witnesses,  ®=>16. 

SUBROGATION. 

*=»7(9)  (Mo.App.  1  Where  the  defendant  ap- 
pealed to  the  circuit  court  and  gave  bond,  and 
from  its  judgment  appealed  to  the  Court  of 
Appeals  and  gave  bond  by  a  surety  company, 
and  on  affirmance  of  judgment  the  surety  com- 
pany paid  it,  it  discharged  only  its  own  obliga- 
tion, and  could  not  have  execution  against  the 
surety  on  the  first  appeal.— K.  W.  Wallace  & 
Sons  Mfg.  Co.  V.  Hagood  Mfg.  Co.,  189  S.  W. 
32. 

^=>23(1)  (Ky.)  Where  wife  furnished  money 
to  pay  off  husband's  note  secured  by  mortgage 
upon  their  home  place,  she  was  entitled  to  be 
subrogated  to  benefit  of  such  mortgage. — ^Dal- 
ton  V.  Dalton,  189  8.  W.  902. 

SUBSCRIPTIONS. 

See  Banks  and  Banking,  ®=339:   Corporationa, 
«=»80,  544. 


See  Enecdons. 
See  Action. 


SUFFRAGE 
SUIT. 


SUMMARY  PROCEEDINGS. 

See  Costs,  i&=>280;    Execution,  «=s>163. 

SUMMONS. 

See  Process. 

SUNDAY  SCHOOL  ROLL  CALL 

See  Criminal  Law,  4=9434. 

SUPERVISION. 

See  Mtmlcipal  Corporationa,  «=>63. 


SUPREME  COURTS. 

See  Courts,  «s>397. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURVEYS. 

See  Boundaries,  ^=3S4;    Evidence,  4=»471. 

SURVIVORSHIP. 

See  Husband  and  Wife,  «=>273. 

SUSPENSION. 

See  Attorney  and  Client,  <8=>57. 

SWINL 

See  Animals,  «S333. 

TAXATION. 

See  Courts,  «=9246;    Draina,  «s968-40;    Mn- 

nicipal  Corporations,  «=»430-562,  967;    Stat- 
utes, <e=9225%. 

I.  HATVBE  AKS  EXTENT  OF  POWEB 
IN  OEMEBAIb 

€=a28  (Ky.)  In    conferring    taxing    power    on 

municipalities,  legislature  cannot  confer  great- 
er power  than  that  of  state,  and  must  observe 
restrictions  of  Constitution  prohibiting  exemp- 
tion save  for  public  service,  unless  of  a  benevo- 
lent or  charitable  character.- Walker  v.  City  of 
Richmond,  180  S.  W.  1122. 

H.  GONBTrrTTTIOlCAX  REQUIRE- 
HENTS   AND   RESTRICTIONS. 

«=»40(1)  (Ky.)  Public  burdens  of  taxation 
must  be  equally  imposed  upon  every  dticen.— 
Walker  v.  City  of  Richmond,  189  a  W.  1122. 

m.  XJABXI.ITT  OF  PERSONS   AND 

PBOPEBTT. 

(D)  BxempttOBS. 

«S9204(2)  (Ky.)  Powers  to  exempt  from  tax- 
ation are  to  be  strictly  construed  in  the  inter- 
est of  the  public— Walker  ▼.  City  (rf  Bidi- 
mond,  189  S.  W.  1122. 

IX.   SAXE  OF  LAND  FOR  NONPAY- 
MENT OF  TAX. 

^=>642  (Tex.(Mv.App.)  A  citation  purporting 
to  be  served  upon  owner  in  a  suit  to  recover 
state  and  county  taxes  on  land,  commanding 
him  to  appear  on  a  day  in  September,  119010, 
an  impossible  date  was  void,  so  that  if  it  had 
been  served,  it  would  have  been  of  no  effect- 
Rowland  V.  Klepper,  189  S.  W.  1033. 
®=>648  (Tex.CivJlpp.)  Suit  by  owner  of  land 
sold  for  taxes,  making  the  purchaser  tiie  de- 
fendant, to  vacate  and  set  aside  judgment 
under  which  land  was  sold  and  for  a  decree  for 
the  land  was  not  a  collateral  attack  on  judg- 
ments for  taxes  and  for  sale.— Rowland  v. 
Klepper,  189  S.  W.  1033. 

XZ.  TAX  TITIiES. 

(A)   Title  and  Rlachts  of  Parebaaer  at  Tax 
Sale. 

«=>734(2)  (Ky.)  Although  the  statutes  have 
placed  burden  upon  taxpayer  to  prove  non- 
compliance by  officer  with  law,  where  it  was 
shown  that  land  conveyed  by  a  sheriffs  deed 
was  not  listed  for  taxes  or  assessed  for  taxa- 
tion that  year,  sheriff's  deed  held  invalid.-^ 
Virginia  Iron,  Coal  &  Coke  Go.  v.  Sewell,  189 
S.  W.  891. 

«=9734(12)  (Tex.Civ.App.)  Upon  levy  and  ex- 
ecution for  taxes  a  purchaser  for  $40,  when  it 
was  worth  about  $3,000,  was  not  a  purchaser 
in  good  faith,  as  he  bon^t  it  for  a  grossly  in- 
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adequate  price.— Bowland  t.  Klepper,  189  S. 
Vf.  1038. 

(O)  Aetlona  to  Conflnn  or  Trr  Title. 

«=>80S(1)  (Ark.)  Where  the  owner  of  lands 
did  not  commence  snit  until  1914  against 
claimant  under  tax  title  based  on  forfeiture 
for  nonpayment  of  taxes  in  1872  or  1873,  such 
suit  was  not  barred  by  laches,  where  the  record 
did  not  show  that  defendant  was  injured  by 
the  delay.— Jones  v.  Temple,  189  S.  W.  847. 
^s>805(3)  (Ark.)  Where  a  purchaser  has  been 
in  actual  possession  of  the  land  under  a  tax 
deed  for  more  than  two  years,  be  acquires 
title,  regardless  of  the  Tslidity  of  the  tax  sale. 
—Jones  T.  Temple,  18»  S.  W.  847. 
^s>806  (Tex.CiT.App.)  In  husband's  suit,  mak- 
ing purchaser  at  tax  sale  defendant,  to  vacate 
and  set  aside  Judgment  under  which  sale  was 
made,  and  for  a  decree  for  land,  though  wife  of 
owner  was  not  a  necessary  party  making  her  a 
party  did  not  injuriously  affect  defenduit,  but 
purchaser,  while  not  a  party  to  the  tax  suit, 
was  a  necessary  party. — Rowland  r.  Klepper, 
189  S.  W.  1033. 

In  suit  by  owner  of  land  making  the  pur> 
chaser  at  a  tax  sale  defendant  to  vacate  and 
set  aside  judgment  nnder  which  sale  was  had, 
the  state  is  not  a  necessary  party,  in  view  of 
the  impracticability  of  making  it  a  party. — Id. 
«=s>8IO(3)  (Ark.)  Evidence  AeM  to  show  tliat 
there   was    no    actual    occupancy    by    adverse 

Sossession  for  two  years  under  a  tax  deed. — 
ones  v.  Temple,  189  S.  W.  847. 
«=>8I0(3)  (Tez.Giv.App.)  Evidence  held  to 
sustain  a  finding  that  husband,  owning  land 
in  his  separate  right,  was  not  served  with 
citation  in  a  suit  to  recover  state  and  county 
taxes  and  to  foreclose  a  lien  on  the  land. — 
Rowland  v.  EQepper,  189  S.  W.  1033. 

(D)  Rlslita  abA  R«BKeatea  of  Pnrchuer  of 
Invalid  Title. 

«s»830  (Tex.(Sv.App.)  Purchaser  at  an  exe- 
cution sale  of  land  for  taxes  who  had  settled 
the  taxes  which  had  not  been  paid  by  the 
owner  was  entitled  to  be  reimbursed  in  own- 
er's suit  to  vacate  and  set  aside  the  sale. — 
Rowland  t.  Klepper,  189   B.  W.  1038. 

XTT.  rOKFEITITRES  AITD  PEKAXiTIEB. 

«=>855  (Ky.)  Ky.  St  {  4036,  as  to  lien  of 
purchaser  of  property  for  delinquent  taxes, 
applies  to  Ky.  St.  ({  4151,  4152,  authorizing 
sale  of  only  so  much  of  the  land  as  is  neces- 
sary to  pay  the  taxes,  penalties,  and  costs, 
and  does  not  apply  to  sale  of  land  forfeited  to 
the  state  for  failure  to  pay  taxes  on  state  land 
grants,  made  under  Ky.  Bt  S  407eb  by  the 
court,  upon  establishment  of  the  invalidity  of 
which  a  purcliaser  has  no  lien  except  so  far 
as  his  purchase  discharged  an  existing  lien  to 
which  he  may  be  subrogated.— Smith  v.  Com- 
monwealth Land  &  Lumber  Co.,  189  S.  W. 
912. 

ZHZ.  IXOAOT,  INHERITANOB.  AITO 
TBANSFER  TAXES. 

«=>868(1)  (Ky.)  That  corporation  stock  was 
kept  in  a  safety  vault  outside  the  state  does  not 
prevent  its  having  a  situs  for  taxation  at  the 
owner's  domicile.— Ewald's  Bx'r  v.  City  of  Lou- 
isville. 189  S.  W.  438. 

«=3875(2)  (Tex.Civ.App.)  Under  inheritance  tax 
law  (Rev.  St.  1911,  art.  7487)  property  passing 
by  testator's  will  to  Us  adopted  children  was 
exempt,  in  view  of  article  2,  entitling  an  adopt- 
ed heir  to  all  legal  and  equitable  rights  and 
privileges  of  the  legal  heir  of  the  party  adopt- 
fng.-State  v.  Ttorria,  189  S.  W.  291. 


TELEGRAPHS  AND  TELEPHONES. 

See  Trial,  «=9251. 

X   ESTABUBHBIENT.  OONSTBUOTXON, 
AMB  MAINTENANCE. 

9s>l5(4)  (Ky.)  That  Injury  from  collision  was 
due  both  to  runaway  horse  and  to  obstruction 
of  telegraph  pole,  would  not  relieve  telegraph 
company  from  liability,  if  the  injury  would  not 
have  resulted  but  for  its  negligent  obstruction. 
-Postal  Telegraph  Cable  Co.  v.  Young,  189  8. 
W.  707. 

e=>20(7)  (Ky.)  Where  telegrapb  pole  was  out 
uf  line  with  other  poles  and  a  foot  from  travel- 
ed portion  of  road,  it  was  for  jury  to  say  wheth- 
er It  was  so  close  to  traveled  way  as  to  make  it 
dangerous  for  the  public— Postal  Telegraph 
Cable  Co.  v.  Young,  189  S.  W.  707. 
^^20(8)  (Ky.)  In  action  for  personal  injuries 
when  plaintiff's  runaway  team  collided  with  de- 
fendant's telegraph  pole^  instruction  held  not 
objectionable  as  authorizing  a  finding  for  plain- 
tiff without  requiring  jury  to  believe  that  im- 
proper placing  of  the  pole  was  proximate  cause 
of  the  injury.— Postal  Tdegraph  Cable  Co.  v. 
Young.  189  S.  W.  707. 

n.  BEOUIJLTION  AND  OPEBATION. 

€=>37(3)  (Ky.)  There  could  be  no  recovery  for 
alleged  negligent  failure  to  transmit  message 
apprising  addressee  of  his  mother's  death,  where 
had  it  been  transmitted  it  could  not  have  been 
delivered  to  him  owing  to  his  absence  from  tbe 
city.— Western  Union  Telegraph  Co.  y.  Baker, 
189  S.  W.  22, 

*=»37(6)  (Tex.Civ.App.)  Where  the  addressee 
of  a  message  in  hia  action  for  failure  to  de- 
liver alleged  a  contract  to  .deliver  at  a  named 
town,  but  failed  to  allege  a  contract  to  deliver 
by  phone  to  a  residence,  it  was  immaterial 
that  there  was  a  phone  connection  from  such 
town  to  such  residence. — Western  Union  Tele- 
graph Co.  V.  Fabian,  189  S.  W.  1008. 
^=>66(1)  (Ky.)  Addressee  of  undelivered  mes- 
sage bad  burden  of  proving  that  it  could  have 
been  delivered  notwithstanding  his  absence  from 
the  city.— Western  Union  Telegraph  Co.  v.  Bak- 
er, 189  S.  W.  22. 

<&=>66(4)  (Ky.)  Evidence  held  insufficient  to 
warrant  recovery  for  alleged  negligent  failure 
to  deliver  message  apprising  addressee  of  his 
mother's  death  and  burial.— Western  Union 
Telegraph  Co.  v.  Baker,  189  S.  W.  22. 

TEMPER. 

See  Divorce,  «=933. 

TENANCY  IN  COMMON. 

See  Jcdnt  Tenancy. 

X.   CREATION  AMD  EXISTENCE. 

9=»3  (Ky.)  Lessee  from  life  tenant  who 
bought  out  some  of  the  remaindermen  on  her 
death  and  the  other  remaindermen  held  to  be 
tenants  In  common  of  the  land.— Avey  t.  Ho- 
gancamp,  189  S.  W.  917. 

n.  MtrTUAX    RIGHTS,    DUTIES,    AND 
UABrLITIES  OF  COTENANTS. 

^s>2l  (Ky.)  Lessee  from  life  tenant  who 
bought  out  some  of  the  remaindermen  on  her 
deaSi  and  the  other  remaindermen  field  tenants 
in  common,  and  no  one  of  them  was  entitled  to 
exclusive  possession.— Avey  v.  Hogancamp,  189 
S.  W.  917. 

«=938(1)  (Ky.)  Joint  tenant,  or  tenant  in  com- 
mon, may  maintain  action  against  cotenant  who 
has  forcibly  ejected  him.— Avey  v.  Hogancamp, 
189  S.  W.  917. 
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^s>38(13)  (Kf.)  Joint  tenant  or  tenant  In  com- 
mon suing  cotenant  who  has  forcibly  ejected 
him  cannot  recover  ezclusive  possession;  his 
right  being  to  be  reinstated  in  the  common  pos- 
session.—Avey  T.  Hogancamp,  189  S.  W.  017. 

TEN-HOUR  LAW. 

See  Master  and  Serrant,  4=>13> 

TERM. 

See  Judgment,  4=>299. 

TESTAMENTARY  CAPACITY. 

See  Wills,  «=347,  6S. 

THEATERS  AND  SHOWS. 

4=s>6  (Mo.)  Plaintiff,  in  action  against  a 
scenic  railway  for  personal  injury  pleading 
specific  acts  of  negligence,  mnst  prove  such 
negligence  or  enough  of  such  acts,  and  can- 
not rely  upon  presumpttre  negligence  under  the 
rule  res  ipsa  loquitur.— Pointer  t.  Mountain  Ry. 
Const  Co.,  189  S.  W.  805. 

Petition  in  action  for  personal  injury  upon 
defendant's  scenic  railway  averring  faulty  and 
defective  construction  of  cars  and  tracks  and 
negligent  maintenance  and  operation  alleged 
specific,  and  not  general,  negligence. — Id. 

In  case  of  a  passenger  on  a  scenic  railway, 
the  facts,  other  than  the  mere  fact  of  injury, 
which  will  authorize  the  application  of  the  rule 
of  res  ipsa  loquitur,  must  show  something  out 
of  the  ordinary  as  to  the  methods  of  transpor- 
tation, which  itself  caused  the  injury. — Id. 

Operator  of  scenic  railway  whose  cars  and 
tracks  were  not  defective,  or  operated  other 
than  was  natural  under  force  of  gravity,  could 
not  be  shown  negligent  under  doctrine  res  ipsa 
loquitur  as  to  passenger  whose  foot  was  injured 
by   striking  posts,  rails,   etc. — Id. 

In  action  for  personal  injury  when  plaintifrs 
foot  got  out  of  a  car  on  scenic  railway  operat- 
ing by  gravity  and  was  injured  by  striking  the 
rails,  post,  etc.,  held,  that  demurrer  to  plain- 
tifTs  evidence  was  properly  sustained. — Id. 

THEFT. 

See  Larceny. 

THREATS. 

See  Contracts,  «=>95. 

THRESHERS. 

See  A^culture,  «=»11;    Exemptions,  «s>46; 
Gaming,  9=»ll. 

TIMBER. 

See  Life  Estates,  4=»13;    Logs  and  Logging. 

TIME. 

See  Appeal  and  Error,  «=»170,  887 ;  Bankrupt- 
cy, ^^S15;    Continuance,  9=>50;    Criminal 


Jury,  *=»137;  f^ew  Trial,  <S=s>120;  Plead- 
ing, «=>199,  358,  360;  Statutes,  «=»250; 
Trial,  <S=>273. 

$=»I4  (Tex.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  7451,  establishing  a  closing 
hour  of  9 :30  p.  m.  for  places  selling  intoxicating 
liquors,  refers  to  actual  or  sun  time,  and  not 
to  standard  or  railroad  time. — Walker  t.  Ter- 
rell, 188  S.  W.   75. 

TITLE. 

See  Adverse  Possession ;  Banks  and  Banking, 
^»127 ;  Bills  and  Notes,  «=3l95 ;  Ejectment, 
«=»86,   96;    Evidence,   «s»271;    Injunction, 


«=>36;  Insurance,  «=3282.  328:  Interplead- 
er, «S39;  Judgment,  «=>736;  Partition,  «=» 
109;  Quieting  Title.  <S=9lO:  Sales,  «=3201; 
Statutes,  «=>105-120,  137;  Taxation.  ^= 
734-830;  Trespass  to  Tir  Titie:  Vendor 
and  Parehaser,  «=>130,  140. 

TOILETS. 

See  Railroads,  «s>226. 


See  Exemptions. 


TOOLS. 
TORTS. 


See  Attachment,  «=s»357-375;  Banks  and 
Banking.  <8=112 ;  Carriers,  «=s>177-185,  217- 
347;  Corporations,  4=9.483;  Damages; 
Deatii;  Electricity;  Fraud;  Infants,  ^=> 
58;  Ubel  and  Slander;  Malicious  PvoaecD- 
tion ;  Master  and  Servant,  ^»85-302 ;  Mn- 
nicii>al  Corporations,  «=>75t-822;  Nei^igence ; 
Nuisance;  Parent  and  Child,  ^»13;  Rail- 
roads, «s>222,  274-484 ;  Sequestration:  Tres- 
pass, 4=>46;    Trover  and  Ccmveruaii. 

TOWNS. 

See  Counties;  Criminal  Law,  4s>400;  Munic- 
ipal Corporations. 

TRANSFER  OF  CAUSES. 

See  Justices  of  the  Peace,  Ss>162 ;  Removal  of 
Causes;    Trial,  «=>11. 

TREES. 

See  Ufe  ESstates,  «=3l3;   Logs  and  Logging. 

TRESPASS. 

See  False  Imprisonment 

XI.  AOTIOirS. 
(C)  Blvldenee. 

«s>46(S)  (Ark.)  Evidence  held  to  sustain  ver- 
dict of  $672  as  the  value  of  timber  converted. 
— Bittick  V.  Crittenden,  189  S.  W.  1061. 

m.   CRIMIirAX  BESPOirsiBIUTT. 

«=>79  (Tex.Cr.App.)  Person  who  hires  automo- 
bile, or.  naea  it  with  permission  of  a  gara^ 
proprietor,  with  whom  car  is  stored  by  owner,  is 
not  crimlnany  liable  for  using  automobile  with- 
out consent  of  owner.  In  violation  of  statute. — 
Patterson  v.  State,  189  S.  W.  952. 

TRESPASS  TO  TRY  TITLE, 

See  Appeal  and  Eiior,  «s»1071;  Ejectment; 
Pleading,  «=3403. 

I.   RIGHT  OF  ACTIOH  AND  DEFEHWES. 

®=>4  (Tex.Civ.App.)  A  purchaser  in  possession 
under  a  land  contract,  on  which  he  paid  part 
cash  and  was  to  execute  notes  for  the  balance, 
which  notes  were  never  executed  by  him,  could 
not,  without  tendering  the  balance,  recover  the 
land  In  trespass  to  try  title,  by  pleading  and 
proof  that  the  notes  would  have  been  barred  by 
the  four-year  limitation  if  they  had  been  exe- 
cuted; such  action  amounting  to  a  repudiation 
of  the  contract  under  which  he  held. — Corbett  v. 
Allman,  189  S.  W.  91. 

<&=3l6  (Tex.Civ.App.)  A  vendor's  action  of 
trespass  to  try  a  title  in  default  of  payment  of 
purchase  money  may  be  defeated  by  tender  of 
the  unpaid  nurchase  money,  or  by  showing  that 
no  part  of  the  purchase  money  remains  unpaid. 
— MiUer  v.  Poufter,  189  S.  W.  105. 
€=»i6  (Tez.Civ.App.)  In  trespass  to  try  title, 
me  defendant  need  not  elect  as  between  two 
deeds,  both  of  which  are  valid  and  convey  the 
same  titie.— WeutaeU  v.  Chester,  188  S.  W,  304. 
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n.  PBOOSEDIHCW. 

^s925  (Tex.CSv.App.)  In  trespass  to  try  title, 
the  pleading  of  stale  demands  Is  not  available 
as  a  defense,  where  one  equitable  claim  is  M- 
serted  against  another. — Corbett  t.  AUman,  189 
S.  W.  91. 

®=>32  (Tex.cav.App.)  Under  gtatntory  plead- 
ings for  trespass  to  try  title,  notice  required  to 
be  given  by  pleadings  in  other  character  of 
causes  is  not  required,  but  when  parties  further 
plead  specially,  the  pleadings  are  subject  to 
ordinary  rules  of  pleading  requiring  sufficient 
definiteness  to  apprise  the  opponents  of  condi- 
tions relied  upon.— Martinez  v.  De  Barroso,  189 
S  W.  740. 

In  trespass  to  try  title,  allegations  of  plain- 
tiff wife  supplemented  by  the.  defendant's  pl^d- 
ings,  held  to  sufficiently  apprise  defendant  that 
plaintiff  wife  would  prove  tiie  same  deed  under 
which  both  claimed  as  common  source  of  tiae. 
—Id. 

<8=338(1)  (Tex.Civ.App.)  In  salt  by  heirs  to  re- 
cover part  of  ancestor's  land,  against  party 
claiming  through  successive  conveyances  from 
purchaser  at  a  sale  on  partition,  burden  to  show 
that  purchaser  on  partition  sale  was  party  to 
mistake  whereby  part  of  ancestor's  land  was 
omitted  from  pleadings  in  partition  suit  was  on 
defendant,  who  relied  upon  defense  of  mutual 
mistake.— Darden  v.  Vanlandingham,  189  S.  W. 
297. 

®=34l(l)  (Tex.Civ.App.)  In  action  of  tres- 
pass to  try  title  on  the  ground  of  nonpayment 
of  balance  evidenced  by  a  note,  where  there  was 
no  evidence  save  a  recitation  in  the  deed  of  the 
land  to  contradict  defendant's  testimony  that 
the  note  was  not  part  of  the  consideration,  but 
that  the  recitation  was  fraudulently  inserted  m 
the  deed,  unknown  to  defendant,  the  probative 
force  of  the  recitation  was  so  weak  that  it 
should  not  be  considered  as  any  evidence  m 
contradiction  of  the  otherwise  undisputed  tesO- 
mony  of  defendants.— Miller  v.  Ponlter,  189  8. 
W.  106. 

«=>4I(1)  (Tex.Civ.App.)  In  suit  by  heirs  to  re- 
cover land  from  one  party,  who  took  title  from 
purchaser  at  partition  sale,  partition  proceed- 
ings having  included  only  part  of  ancestor  s 
lands,  proof  of  heirship  established  plaintiffs 
prima  fade  right  of  recovery  to  extent  of  land 
BOt  involved  in  partition  suit.— Darden  v.  Van- 
landingham, 189  S.  W.  297. 
«=s>47(l)  (Tex.Civ.App.)  Purchaser  In  poeses- 
sion,  having  lost  his  right  to  lien  for  valuable 
improvements  through  inequitable  conduct,  held 
nevertheless  entitled  to  judgment  for  the  land 
upon  payment  of  balance  of  purchase  money, 
because  of  his  improvements  through  years  of 
effort— Corbett  t,  Allman,  189  8.  W.  91. 
«=»47(3)  (Tex.Civ.App.)  The  plaintiff  in  tres- 
pass to  try  title  may  be  required  to  pay  to  the 
one  in  possession,  if  his  possession  was  in  good 
faith  and  on  belief  that  he  was  entitled  to 
possession,  based  upon  good  grounds,  the  differ- 
ence between  the  rental  value  of  the  land  while 
lie  had  possession  and  the  value  of  improve- 
ments placed  thereon  by  him.— Hamer  v.  Ban- 
ford,  ife  8.  W.  843. 

in.  BAMAOES,  USE  AHD  OOOUPA- 

TXOH,  IMFROVEMXINTg, 

Ain>   TAXES. 

iS=s>53  (Tex.CaT.App.)  In  trespass  to  try  ti- 
tle, held,  that  court  did  not  err  in  not  award- 
ing the  plaintiff  a  iudgment  for  r«it  claimed 
by  him.— HoUle  v.  -Taylor,  189  S.  W.  1091. 
«=»57  (Tex.Civ.App.)  Although  the  right  to  re- 
cover for  improvements  in  good  faith  is  estab- 
lished by  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  7760,  yet  to  avail  himself  of  the  right  one 
must  show  himself  ready  and  willing  to  do 
equity.— Corbett  v.  Allman,  189  8.  W.  91. 

A  purchaser  in  possession  under  a  land  con- 
tract held  to  have  forfeited  his  lien  for  valuable 


improvements  by  snlng  for  tiUe  withodt  tender- 
ing the  balance  due,  claiming  that  if  the  notes 
contracted  to  be  executed  therefor  bad  been  ex- 
ecuted they  would  have  been  barred  by  limita- 
tions.— Id. 

TRIAL 

See  Continuance;    Costs;    Criminal  Low,  ^=» 

655-901;    Jury;    New  Trial;    Stipulations; 

Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

X.  HOnOE  OF  TBIAX.  Ain>  VKELOO- 
NART  VKOOEEDIMOS. 

9s»2  frex.Ctv.App.)  In  action  against  receive 
er  of  insurer,  and  against  a  railroad  for  dam- 
ages from  fire  communicated  from  cars,  there 
was  no  error  in  hearing  the  two  cases  together. 
—San  Antonio  &  A.  P.  Ry.  Co.  v.  Moerbe,  189 
S.  W,  128. 

H.  DOCKETS,  UST8,  AlTD  OAKEN- 
DABS. 

<Ss»ll(l)  (Ark.)  Kirby's  Dig.  i  6991.  providing 
for  transfer  of  action  in  case  of  mistake  in  the 
form  of  proceeding,  does  not  authorize  the 
splitting  of  a  cause  of  action  so  as  to  transfer 
a  part  irom  the  court  where  the  action  was  er- 
roneously brought— Manilla  Supply  Co.  v.  Tiger 
Bros..  189  8.  W.  675. 

IV.  RECEPTION   OF   EVIDENCE. 

(B)   Order    of    Proof,     Rebuttal,    snd    Re- 
opening Oaae. 

€=»7I  (Tex.C^v.App.)  It  was  not  error  for  the 
court,  on  motion  for  new  trial  after  judgment 
to  open  the  case  to  hear  ftdditional  evidence. — 
Priddy  V.  Tabor,  189  S.  W.  111. 
4=>72  (Tex.Civ.App.)  That  the  court,  after  re- 
opening a  case  to  near  testimony  on  a  single 
imue,  refused  to  hear  additional  testimony  by 
the  adverse  parties  who  did  not  allege  that  their 
testimony  was  in  rebuttal  of  that  then  intro- 
duced, but  who  sought  to  introduce  new  testi- 
mony which  could  not  in  any  way  affect  the  re- 
sult, was  not  error. — Priddy  v.  Tabor,  189  S.  W. 
111. 

V.  ABOTTMENTS  AND  CONSTTOT  OF 
COTTNSEI.. 

«=»II4  (Ark.)  In  action  by  administrator  of 
deceased  brakeman,  it  was  not  error  to  permit 
counsel  to  argue  as  his  opinion  that,  had  a 
flat  car,  in  climbing  to  which  from  a  box  car 
deceased  was  Injured,  been  placed  with  other 
flat  cars,  the  injury  would  not  have  occurred, 
in  view  of  evidence  as  to  the  situation  of  the 
various  cars  in  the  train. — Kansas  City  South- 
em  Ry.  Co.  V.  LesUe,  189  S.  W.  171. 
$=>II4  (Tex.Civ.App.)  Where  jury  must  have 
known  effect  of  answers  to  isjiues,  held  not  er- 
ror for  counsel  to  inform  jury  of  effect  of  their 
answers.— Southwestern  Telegraph  &  Telephone 
Co.  V.  Sheppard,  189  8.  W.  799. 
«=3|15(2)  (Tex.Civ.App.)  In  action  against 
railroad  for  injuries,  defendant's  counsel  was 
properly  allowed  to  argue  that  the  court's  fail- 
ure to  submit  question  of  contributory  negli- 
gence showed  that  he  had  withdrawn  the  ques- 
tion from  tie  jury  and  limited  plaintiff's  right 
of  recovery  to  issue  of  discovered  peril. — La 
Grone  v.  Chicago,  R,  I.  &  O.  Ry.  Co.,  189  8. 
W.  99. 

«=3|33(6)  (Jfcx.Civ.Ap9.)  Any  error  in  permit- 
ting counsel  to  argue,  m  an  action  for  injuries 
bv  explosion  of  fireworks  in  process  of  man- 
ufacture, that  In  another  place  there  had  been 
such  an  explosion  and  the  master  had  been  held 
liable,  is  cured  by  a  specific  instruction  to  dis- 
regard it— Texas  Fireworks  Co.  v.  Gunn,  189 
8.  W.  528. 
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VZ.  TAKING   CASE   OR  QUESTXOH 
FROM  jmtT. 
(A)  4tneatlona   of  Law  or  of  Faot  In  Gen- 
eral. 

«=s>l36(3)  (Tex.Civ.Apj).)  It  is  the  court's  daty 
to  construe  a  written  instrument,  and  a  special 
charge,  requiring  the  jury  to  determine  the  legal 
effect  of  such  instrument,  is  error.— United 
Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica ▼.  Luck,  18»  S.  W.  1036. 
«=>I39(1)  (Mo.)  Where  there  was  ample  eyi- 
dcnce  tending  to  prove  all  the  allegations  oi 
the  petition,  though  contradicted  by  defendant's 
evidence,  a  demurrer  to  the  evidence  was  prop- 
erty overmled.— Utterback  v.  St  Lonis  &  S. 
V.  By.  Co.,  189  S.  W.  1171. 
«=9|4I  (Mo.App.)  If  plaintiff  admits  that  de- 
fendant's evidence  in  support  of  an  affirmative 
defense  is  true,  or  if  the  evidence  is  such  that 
plaintiff  is  conclusively  bound  by  it,  there  is  no 

auestion  for  the  jury,  but  only  one  of  law  for 
la    court — Gooden    v.    Modem    Woodmen    of 
America,  189  S.  W.  394. 

(8=3l43  (Ky.)  There  being  proof  on  either  side 
of  the  question  of  fact  in  a  case,  a  motion  for  a 
peremptory  inatmction  is  properly  overruled.— 
l]ooisviUe  &  N.  B.  Co.  v.  Long,  189  S.  W.  435. 

(D)  Direetlon  of  Terdlet. 

«=9l69  (Ky.)  If  plaintiff,  suing  for  injury  un- 
der the  federal  Employers'  Liability  Act  estab- 
lished only  a  right  to  recover  under  atate  law, 
and  refused  to  amend  bis  petition  to  conform 
with  the  law  of  the  state  and  the  proof,  the 
court  should  have  directed  verdict  for  the  rail- 
road.—Schaeffer  V.  Illinois  Cent  B.  Co.,  189 
S.  W.  237. 

«=9l74  (Tenn.)  One  moving  for  peremptory  in- 
struction is  not  required  to  formulate  the  evi- 
dence and  sign  a  statement,  as  under  a  demurrer 
to  the  evidence,  but  the  motion  can  be  made  oral- 
ly upon  the  evidence.— Southern  Ice  Co.  v. 
Black,  189  S.  W.  861. 

€=s>l78  (Tenn.)  Motion  for  peremptory  Instruc- 
tion should  be  granted  if  the  entire  evidence  fails 
to  show  a  cause  of  action. — Southern  Ice  Co.  v. 
Black,  189  S.  W.  861. 

Vn.   IirSTRTTCTIONS   TO   JTURT. 

(A)  ProTlnee  of  Conrt  nnd  Jnry  In   Gen- 
eral. 

®s>l9i(l)  (Mo.App.)  An  instruction  is  errone- 
ous in  assuming  a  fact  in  issue. — City  of  Macon 
V.  Fidelity  &  Deposit  Co.  of  Maryland,  189  S. 
W.  «45. 

«=»I9I(1)  (Tex.Oiv.App.)  A  requested  instruc- 
tion, assuming  a  fact  aa  to  which  the  evidence 
raised  an  issue,  is  properly  denied.— Fiddity  & 
Deposit  Go.  of  Maryland  v.  Anderson,  189  S. 
W.  846. 

«=3l9l(4)  (Mo.)  In  ejectment,  instruction  so 
phrased  that  it  substantially  assumed  plaintiff's 
paper  titie  covered  the  disputed  strip  of  land 
was  improper.— Nichola  v.  Tallman,  189  S.  W. 
1184. 

«=s>igi(8)  (Mo.App.)  Evidence  held  insufficient 
to  warrant  assumption  in  instruction  that  the 
motorman  bad  his  head  turned  looking  at  passen- 
:er8  frolicking  in  the  car. — Daso  v.  Jefferson 
ity  Bridge  &  Terminal  Co.,  189  S.  W.  400. 
4=3194(10)  (Ark.)  In  an  action  to  recover  land 
alleged  within  plaintiffs'  boundaries,  a  given  in- 
struction that  only  clear  and  convincing  testi- 
mony of  citizens  could  be  considered  heUt  ob- 
jectionable as  an  invasion  of  province  of  jury. — 
Buffalo  Zinc  &  Copper  Co.  v.  McCarty,  189  S. 
W.  355. 

«=9|94(15)  (Tex.Oiv.App.)  In  action  for  de- 
struction ot  property  by  nre  communicated  from 
boarding  cars  on  defendant's  siding,  defendant's 
requested  special  charges,  direcUy  on  the  weight 
of  the  evidence,  were  properly  refused. — San 
Antonio  &  A.  P.  By.  Co.  ▼.  Moerbe,  189  S.  W. 
128. 


«=5>I94(19)  (TeT.Oiv.App.)  Instruction  In  -w.. 
ant's  action  for  injuries,  held  properly  refused 
as  being  on  the  weight  of  evidence.— Misaooii, 
K.  &  T.  By.  Co.  T.  Masqueda,  189  S.  W.  32& 

(B)   Neoeasltr  nnd   SnbJeet-IfaMer. 

«=»203(3)  (Tez.OiyJlpp.)  In  an  action  for  com- 
missions for  selling  cattie,  where  ovmer  con- 
tended that  contract  did  not  contemplate  com- 
missions where  the  sale  was  to  one  of  his  old 
customers,  the  owner  is  entitled  to  have  such 
issue  affirmatively  submitted. — Shaller  t.  John- 
son-McQuiddy  Cattie  Co.,  189  S.  W.  553. 

(C)   Form,    Reqnlsltee,   and   anfltctemer. 

«=>228(1)  (Ark.)  Where  the  whole  law  can- 
not be  embodied  in  one  instmction,  it  is  better 
that  the  instruction  should  not  conclude  witb 
"Find  for  the  plaintiff,"  or,  "Find  for  the  de- 
fendant"—Ft  Smith  Light  &  Traction  Co.  t. 
Hendrickson,  189  &  W.  1064. 

13=9233(3)  (Mo.App.)  In  action  for  infecting 
plaintifFs'  hogs  with  disease  and  violation  oi 
statute,  defendant's  instructions,  assuming  to 
cover  whole  case  and  direct  verdict  for  defend- 
ant, referring  to  pleadint^  and  other  instruc- 
tions, held  improper  as  equivalent  to  peremptory 
charge  not  to  nnd  for  plaintillh  oa  torts  of 
which  negligence  was  not  an  element — Bidge  r. 
Hines,  189  S.  W.  606. 

®=5234(1)  (Mo.)  An  instruction  on  burden  of 
proof  which  told  jury  that  unless  plaintiff  "has 
proven  his  case"  by  greater  weight  of  testimo- 
ny, they  "must  disregard  fact  that  he  received 
injuries,"  held  properly  refused.— Myers  v.  City 
of  Independence,  189  S.  W.  816. 

«=9236(2)  (Mo.)  In  Instmction  "that,  if  joiy 
believe  vritness  has  willfully  testified  falsdy  to 
materia]  fact  they  may  disregard  the  whole  or 
any  part  of  the  testimony  of  such  witness,"  fad 
that  "from  the  evidence"  were  omitted  could 
not  be  misleading,  where  they  were  instructed 
they  must  look  to  evidence  for  all  facts.— Myers 
V.  City  of  Independence,  189  S.  W.  816. 

In  lineman's  action  a^ust  a  city  for  person- 
al injuries,  an  instruction  that,  if  jnry  should 
believe  that  any  witness  has  wiUfnlly  testified 


falsely  as  to  any  material  fact,  the^  may  dis- 
regard who" 
given. — Id. 


regard  whole  or  i>art  of  testimony, 


tney  : 
,Md 


properly 


Ci 


«=9242  (T6x.CiyA.pp.)  In  action  for  injuiics 
from  crossing  accident  an  instruction  keW  er- 
roneous as  confusing  and  apt  to  mislead. — ^Mis* 
sourL  K.  &  T.  By.  Co.  «f  Texas  y.  Bobertson, 
189  S.  W.  284. 

(D)   AppIleaMIltT  to   Pleadlass   amd  Byt- 
deno*. 

«=925l(2)  (Tex.CivApp.)  In  action  for  negli- 
gent failure  to  deliver  a  mesaage,  instmctioa 
permitting  recovery  though  tl^e  message  could 
not  have  been  delivered  at  the  address,  on  the 
theory  that  the  sender  told  the  agent  plaintiff 
might  be  at  another  place,  held  erroneoos,  as  on 
an  Issue  not  made  by  the  pleadings. — ^Westen 
Union  Telegraph  Co.  y.  Fabian,  189  S.  W.  lOOS. 

«s>25l(3)  (Kf.)  Where  the  only  negUgenee  al- 
leged was  emission  of  sparks  from  locomotives, 
plaintiff  could  not  have  instruction  predicating 
recovery  on  negligence  in  permitting  grass  and 
weeds  to  grow  on  right  of  way,  and  to  com- 
municate the  fire  to  plaintiff's  premises. — PoweO 
V.  LouisvUle  4  N.  B.  Co.,  189  S.  W.  213. 
«»25l(8)  (Mo.)  Where  petition  aHeeed  that 
defendant  negligently  forced  deceased  to  go 
upon  track  where  killed,  instruction  that  dece- 
dent could  not  be  held  to  be  negligent  if,  in  try- 
ing to  escape  from  Imminent  peril,  he  adopted 
a  dangerous  altematiye,  hM  not  to  present  a 
theory  repugnant  to  petition. — Huber  y.  United 
Bys.  Co.  of  St  Louis,  189  S.  W.  llCtS. 

In  aeti<«  for  death   of   plaintiff's  hosbaad, 
killed  by  a  collision  with  Bti«et  car,  instmc- 
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tion  as  to  decedent's  duty  when  io  place  of  im- 
minent  peril  held  not  erroneous  for  omitting 
a  reference  to  hia  conduct  immediately  before 
arriTinc  at  snch  place  of  periL — Id. 

«=9252(8)  (Ark.)  Where  the  street  railroad 
contended  that  its  motorman  could  not  have 
seen  the  fire  wagon  in  time  to  hare  stopped  be- 
fore striking  it,  the  instructions  properly  bas- 
ed negligeifce  on  failure  to  stop,  if  the  sinials 
could  nave  been  heard,  or  were  heard,  without 
consideration  of  whether  the  wagon  could  have 
been  or  was  seen. — Ft.  Smith  light  &  Traction 
Go.  V.  Hendrickson,  189  S.  W.  1064. 

«=>252(9)  (Tex.Civ.App.)  In  action  for  de- 
struction of  property  by  fire  communicated  from 
boarding  cars  on  defendant's  siding,  special 
charges  requested  by  defendant  upon  immaterial 
issues  and  upon  matters  not  raised  by  the  testi- 
mony were  properly  refused. — San  Antonio  &  A. 
P.  Ry.  Co.  V.  Moerbe,  189  S.  W.  128. 

*=»252(9)  (Tex.Clv.App.)  Direction  of  yerdlct 
for  the  railway,  if  the  jury  foond  the  injuries 
to  plaintiff  were  the  result  of  unavoidable  ac- 
cident, is  error  where  there  is  no  evidence  sug- 
gesting unavoidable  accident— Terrell  t.  Hous- 
ton &  T.  C.  Ey.  Oo„  188  S.  W.  575, 

«=3252(10)  (Ter.Civ.App.)  In  an  action  for  in- 
juries to  a  passenger  who  fell  on  stepping  on  a 
piece  at  wood  in  the  car^  an  instruction  to  find 
for  passenger  if  carrier's  employes  permitted  the 
wood  to  be  in  the  car,  etc.,  Keld  not  objection- 
able on  tiie  ground  there  waa  no  evidence  of 
permission.— Texas  &  Pae.  By.  Co.  v.  Hanson, 
189  S.  W.  289. 

«=>252(11)  (Tex.Civ.App.)  Instmction  on  as- 
sumption of  risk  A«I<i  properly  refused  as  un- 
supported by  the  evidence.— Missouri,  K.  Si  t. 
By.  Co.  T.  Masqueda,  189  S.  W.  828. 

^9252(13)  (Ky.)  In  an  action  for  breach  of  a 
contract  to  sell  lumber,  a  defense,  not  sustained 
by  the  evidence,  should  not  be  submitted,  though 
set  up  in  the  answer.— Kinnaird  v.  B.  B.  Spots- 
wood  &  Son,  189  S.  W.  904. 
^=>252(18)  (Mo.)  A  requested  instmction  as 
to  undue  influence  by  minister  held  properly 
refused  where  the  only  evidence  as  to  his  in- 
fluence showed  a  suggestion  of  a  bequest  which 
was  not  m^de.— iKJwry  v.  Columbia  Cemetery 
Ass'n,  188  S.  W.  1162. 

€=7253(4)  (Mo.App.)  Where  plaintiff  in  an  au- 
tomobile was  struck  by  a  street  car,  an  instruc- 
tion directing  verdict  for  him  if  the  motorman 
was  negligent  and  omitting  qualification  as  to 
his  contributory  negligence,  even  if  based  on  the 
humanitarian  idea,  is  faulty,  in  not  submitting 
discovery  of  imminent  peril. — Daao  v.  Jefferson 
City  Bridge  &  Terminal  Co..  189  B.  W.  400. 

Where  plaintiff  while  backing  his  automobile 
into  the  street  was  struck  by  a  street  car,  an 
instruction  directing  verdict  for  defendant  if 
plaintiff  was  guilty  of  contributory  negligence 
is  erroneous  if  it  fails  to  qualify  by  submitting 
the  humanitarian  rule. — Id. 
^=»253(6)  (Tex.(3iv.App.)  The  term  "sheep"  In- 
cluding ewes  and  lambs,  requested  instruction 
requiring  a  finding  that  there  was  no  decline  in 
market  value  of  sheep,  when  there  was  such  evi- 
dence as  to  either  ewes  or  lambs,  is  erroneous 

Panhandle  ft  S.  F.  Ry.  Co.  v.  Bell,  189  S.  W. 
109T. 

4=»253(8)  (Mo.)  In  ejectment,  an  instraetion, 
entirely  ignoring  evidence  tending  to  prove  ac- 
quisition of  title  by  defendant's  predecessor  by 
adverse  possession,  should  not  have  been  ciTen. 
— Kichols  V.  TaUman,  189  S.  W.  1184. 

4s»253(9)  (Mo.)  Instruction  in  servant's  action 
for  injuries  held  erroneoos  as  precluding  con- 
sideration whether  investigation  would  have  dis- 
closed the  danger  and  in  denying  the  servant's 
right  to  rely  on  the  presumption  that  he  could 
safely  carry  out  instructions.— Hlghfill  v.  City  of 
Independence,  188  S.  W.  801. 


(K)  Re««eats  or  Prarcva. 

«=»255(10)  (Tex.Civ.App.)  In  action  for  de- 
struction of  property  nom  fire  communicated 
from  boarding  cars  on  defendant's  siding,  de- 
fendant, if  it  desired  a  charge  on  burden  of 
proof  should  have  reqnested  it. — San  Antonio  & 
A.  P.  Ey.  Co.  V.  Moerbe,  189  8.  W.  128. 
«=»256(1)  (Tex.Civ.App.j  A  party  desiring  a 
more  explicit  or  comprehensive  presentation  of 
an  issue  by  the  court  should  request  it  by  ap- 
propriate instnictions.^Missouri.  K.  &  T.  By. 
Co.  of  Texas  v.  Robertson,  189  S.  W.  284. 
«=»2S6(1)  (Tex.Civ.App.)  Where  the  charge  was 
correct  as  far  as  it  went,  defendant,  if  desiring 
a  fuller  charge  upon  the  question  presented, 
should    have   requested   such   instruction   by   a 

S)ecial  charge.- Houston  Belt  ft  Terminal  Ry. 
0.  V.  Hardin  Lumber  Co..  188  &  W.  518. 
<Ss>256(3)  (Tex.OivJlpp.)  Where  an  instruction 
was  correct  so  far  as  it  went,  defendant,  who 
did  not  request  a  proper  charge  submitting  a 
defense,  cannot  complam  that  the  charge  omit- 
ted it.— Shaller  v.  jMmson-McQuiddy  Cattle  Co., 
189  S.  W.  653. 

4=9260(1)  (Ky.)  An  instruction  fully  covered  by 
another  Instruction  should  be  omitted. — Louis- 
viUe  ft  N.  R.  Co.  v.  Long,  189  S.  W.  435. 
«=»260(1)  rKy.)  R^usal  of  defendant's  request- 
ed instruction  was  not  error,  where  it  was  no 
more  than  'the  converse  of  a  given  instruction, 
fully  presenting  defendant's  theory  of  case.— 
Postal  Telegraph  Cable  Co.  v.  Xoung,  189  S. 
W.  707. 

«=9260C1)  (Ky.)  The  refusal  of  a  request  cov- 
ered by  the  instructions  given  is  proper.- Kin- 
naird T.  B5.  B.  Spotswood  ft:  Son,  ife  8.  W.  904. 
4=9260(5)  (Mo.)  The  refusal  of  a  requested 
instruction  as  to  nndue  influence  exercised  by  a  ' 
minister  over  testatrix  was  piroper,  where  oth- 
er instructions  covered  the  question  of  undue 
influence.— Lowry  v.  Columbia  Cemetery  Ass'n, 
189  S.  W.  1162. 

4=9260(8)  (Ky.)  In  action  for  dfeath  of  servant, 
charge  held  to  have  covered  every  material  point 
in  an  instruction  offered  by  defendant.— Evans- 
ville  Rys.  Co.  v.  logon's  Adm'r,  189  S.  W.  898. 
4=9260(9)  (Tex.Civ.App.)  In  an  action  by  bro- 
ker for  commissions,  submission  of  an  issue  held 
not  to  justify  refusal  to  submit  defense  that 
sale  was  to  one  of  the  owner's  old  customers, 
and  that  contract  did  not  contemplate  commis- 
sions for  such  sale.— Shaller  v.  Johnson-Mc- 
Chiiddy  Cattle  Co.,  189  S.  W.  653. 

(F)   Objeottons  and  Bzoeptloma. 

4=9273  (Tex.Civ.App.)  Objection  to  charge, 
made  only  in  inferential  and  general  way  by  ob- 
jections presented  in  trial  court,  is  not  a  suffi- 
cient compliance  with  Acts  of  33d  Leg.  c.  59,  re- 
quiring objections  to  be  presented  before  charge 
is  read  to  jury.— Ochoa  v.  Eldwards,  189  S.  W. 
1022. 

(O)  (ToBStraetlon    aad    Operatlom. 

4=9296(1)  (Mo.App.)  An  instruction  should  be 
read  in  connection  with  other  instructions. — 
Bank  of  Chillicothe  t.  Ounby,  189  S.  W.  412. 
4=9296(4,6)  (Ky.)  An  instruction  as  to  ordi- 
nary care  to  be  used  by  the  injured  minor  em- 
ploy£  could  not  be  complained  of  by  the  de- 
fendant master  as  not  stating  that  the  minor 
waa  not  required  to  use  the  same  degree  of 
care  as  would  be  required  of  an  adult  servant 
where  other  instructions  given  on  defendant's 
motion  placed  upon  the  boy  the  same  degree  of 
accountability  as  would  be  re<3;nired  of  an  adult 
of  similar  experience. — LonisviUe  ft  N.  B.  C}o. 
V.  Long.  189  S.  W.  435. 

4=9296(11)  (Ky.)  In  ■  action  by  minor  servant 
for  injuries,  tried  with  one  by  hia  father  for 
loss  of  his  services,  an  instruction  failing  to 
limit  the  son's  recovery  for  loss  of  earning  pow- 
i  er  to  the  period  after  he  reached  majority  was 
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not  cured  by  Instmetion  authorizing  the  father 
to  recover  for  loss  of  such  earning  power  until 
the  son  arrived  at  majority. — Louisville  &  N. 
E.  Co.  V.  Long,  189  S.  W.  486. 

Vm.  OUSTODT.  COITDtrOT,  Airs  DE- 
UBERATIONS   OF   JITRT. 

4:=>313  (Tez.Civ.App.)  In  a  suit  on  notes  and 
to  foreclose  a  chattel  mortgage,  held,  that 
court  erred  in  informing  jury,  after  they  liad 
retired,  in  response  to  a  question  after  he  had 
been  called  into  jury  room,  that  generally  a 
jury  could  do  whatever  it  wanted  to  do. — 
Dempster  Mill  Mfg.  Co.  v.  Humphries,  189  S. 
W.  1110. 

IX.  VERDZQT. 

(A)  General  Verdiet. 

«=»326  (Ky.)  A    verdict   merely   Irregular,    Is 

sufficient  in  the  absence  of  an  objection  to  make 

it  more  specific.  If  it  shows  that  the  Jury  ez- 

§rewed  its  opinion  npon  the  issbes. — Davis  v. 
tone,  189  S.  W.  937. 
«=s»329  (Ky.)  Under  Civ.  Code  Prac.  {  326,  de- 
fining a  general  verdict,  a  decision  of  the  issues 
snbnutted  is  essential  to  a  valid  verdict— Davis 
V.  Stone,  189  S.  W.  937. 

In  action  for  damages  in  which  defendant 
counterclalmed,  a  verdict  "for  each  party  to  pay 
their  cost"  was  void,  since  it  passed  upon  no  is- 
sue.—Id. 

In  action  for  damages  in  which  defendant 
counterclalmed,  a  judgment  dismissing  the  peti- 
tion and  counterclaim  was  not  sustamed  by  a 
verdict  "for  each  party  to  pay  their  cost."— Id. 

4s>329  (Tex.Civ.App.)  In  a  suit  on  a  note  and 
to  foreclose  a  chattel  mortgage  on  a  immping 
plant,  verdict  and  judgment  wnich  did  not  pass 
upon  plalntilTs  cause  of  action  nor  defendant's 
cross-complaint  Keld  reversible  error. — Demp- 
ster MiU  Mfg.  Co.  V.  Humphries,  189  S.  W. 
1110. 

«s»346  (Ky.)  A  litigant  ia  not  required  to  ob- 
ject to  a  void  verdict  to  enable  him  to  question 
its  vaUdity.— DavU  v.  Stone,  189  S.  W.  937. 

(B)   Special  Interrosratorles  mmA  F^natacB. 

«=9349(4)  (Tez.Civ.App.)  Where  a  case  is 
submitted  on  special  issues,  it  is  not  ijroper  to 
give  a  general  charge. — La  Urone  v.  Chicago,  H. 
I,  &  G.  Ry.  Co.,  189  S.  W.  99. 

In  action  for  injuries,  though  question  of 
contributory  negligence  is  issuable  in  the  light 
of  the  testimony,  it  is  not  proper  to  submit  it 
as  a  general  issue,  when  the  case  is  submitted 
on  special  issu& — id. 

€=>350(2)  (Tez.Civ.App.)  In  submitting  cases 
upon  special  issues,  the  court  should  submit 
the  ultimate  issue,  and  not  issues  evidentiary 
thereto.— Frigid  Fluid  Co.  v.  Sid  Westheimer 
Co.,  189  S.  W.  334. 

«=9355(2)  (Tez.Civ.App.)  In  action  against 
railroad  for  injuries,  Jury  properly  answered 
"Yes"  to  special  issues  reading  "Was  or  was 
not"  plainufl  in  peril?  "Did  or  did  not"  the 
engineer  discover  his  peril?  etc. ;  jury's  inten- 
tion to  state  affirmative  finding  to  each  ques- 
tion being  evident. — La  Grone  v.  Chicago,  R. 
I.  &  G.  Ry.  Co.,  189  S.  W.  90. 
<S=>362  (Tez.Civ.App.)  After  a  Jury  was  dis- 
charged, its  verdict  could  not  be  reformed  by 
changing  the  answer  to  a  special  issue  from  "no 
to  "yes  although  the  jury  appeared  and  asked 
the  court  In  writing  to  make  such  change. — 
Goodson  T.  Houston  &  T.  C.  R.  Co.,  189  S. 
W.  82, 

X.  TRIAI.  BT   OOUKT. 

(B)  FlndlnKs  of  Faet  and  Conelaaloaa 
of  Lavr. 

«=»395(2)  (Tex.Clv.App.)  Though  a  trial  court's 
findings  of  fact  and  conclusions  of  law  were 
•omewhat  mixed,  that  is  immaterial  where  the 
facts  found  sufficiently  appear.— Robert  McLane 
Oa,  T.  Swememann  &  Schkade,  189  S.  W.  282. 


XX.  WAXVIiR  AHP  CORBECTXOK  OP 
IKREOUIARITIES   AITD  EBBORS. 

«=»420  (Tez.CHT.App.)  Where  the  master  ask- 
ed and  was  refused  peremptory  instruction, 
and  then  requested  submission  of  issue  of  neg- 
ligence by  Qualified  motion  reciting  refusal  of 
peremptory  Instruction,  he  could  assert  on  ap- 
peal that  there  was  no  evidence  raising  the 
issue  of  its  negligence.- Missouri,  K.  &  T.  Br. 
Co.  v.  Masqueda,  180  S.  W.  82a 

TRIAL  DE  NOVO. 

See  Certiorari,  «ss65. 

TROVER  AND  CONVERSION. 

See  Venue,  ^slS. 

n.  AOTxoira. 

to  Evldenee. 
^»36  (Ark.)  In  an  action  for  conrerakm  «t 
goods,  notes  and  accounts,  testimony  of  a  wit- 
ness that  the  agent  of  the  defendant  took 
charge  of  the  notes  and  acconnts,  tending  ta 
contradict  evidence  to  the  contrary,  heU  mate- 
Ji(^^^-  ^  <^*  *  Co-  ^'  Bill,  180  a  W. 

<&s>40(l)  (Ark.)  In  action  for  conversion  of 
stock  of  goods  and  of  certain  notes  and  ac- 
connts, brought  by  administrator  of  merchant, 
to  whom  defendant,  a  factor,  had  made  a  loao 
secured  by  an  agreement  to  deliver  all  note* 
and  accounts  of  customers  as  collateral,  evi- 
dence held  to  miatain  verdict  for  plaintiff.— W. 
A.  Gage  &  Go.  ▼.  HaU,  189  S.  W.  1082. 

TRUST  DEEDS. 

See  Mortgages. 

TRUST  FUND  DOCTRINE. 

See  Corporations,  •=>544. 

TRUSTS. 

See  Appeal  and  Error,  «=»101;  Charities; 
Courts,  4=>18;  Limitation  of  Actions,  ^3 
103. 

I.   OBEATIOH.   EXIBTEITOB,   AHD   TA* 
XiXDITX. 

(A)  Bzpreaa   Traats. 

«=»ei  (1)  (Ky.)  Trust  created  by  proririon  of 
win,  that  ezecutors  carry  on,  till  a  certain 
time,  testator's  business,  is  terminated  by 
judgment  for  sale  of  the  property  to  satisfy 
testator's  debts.- Miller's  Ex'rs  v.  Miller's 
Heirs  and  Creditors,  189  S.  W.  417. 
<S=>6I(3)  (Ky.)  Where  a  testamentair  tmst 
is  an  active  one,  and  its  objects  have  not  been 
accomplished,  consent  of  the  interested  parties 
will  not  authorize  a  court  to  terminate  it- 
Miller's  Ez'rs  V.  Miller's  Heirs  and  Orediton, 
189  8.  W.  417. 

(B)  Reswitlnar  Trasta. 

«=>70  (Tex.Civ.App.)  Trust  keld  not  to  have 
resulted  in  lots  purchased  by  officers  of  trac- 
tion company  in  favor  of  property  owners  ad- 
vancing bonus  pursuant  to  agreement  whereby 
officers  were  to  purchase  the  lots  and  eret-t 
thereon  terminal  buildings  of  traction  com- 
pany.—Eastern  Texas  Traction  Co.  v.  Harri- 
son, 189  S.  W.  302. 

4=>8I(2)  (Mo.App.)  Where  a  husband  pays  for 
land  without  any  intention  of  making  it  a  prt>- 
vision  for  or  gift  to  Ids  wife  and  without  hk 
knowledge,  her  name  is  Included  as  one  <A  the 
pantees  in  the  deed,  there  is  a  resulting  trait 
in  the  husband's  favor,  and  he  is  the  eqnitabi* 
owner  of  the  property.— Tamer  ▼.  Hom«  Iml 
Ca,  180  S.  W. 
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n.  OONSTBtTCnON    AHD    OPERA- 
TION. 

(B)  Bvtate  or  Interest  of  Trustee  and  ol 
Cestnt  an*:  Trnat. 


>  1 361/2  (Ky.)  Any  trust  in  favor  of  a  wife 
because  of  famishing  consideratioa  for  a  cou- 
•veyance  to  husband  is  subject  to  riebts  of 
those  becoming  his  creditors  after  the  couTey- 
ance.— Morgan  v.  Lewis,  189  8.  W.  1118. 
®=9|4I  (Mo.)  A  will  devising  property  In  trust 
for  the  use  of  a  son,  the  trustees  to  receive 
and  control  the  estate  and  to  pay  the  net  in- 
come to  him  for  six  years  after  testator's 
death  as  they  think  best,  and  then  tq  transfer 
it  to  him  absolutely,  creates  a  spendthrift  trust 
wherein  the  son  takes  no  title  or  interest 
whatever,  further  than  a  qualified  right  to  sup- 
port and  an  equitable  interest  only  in  the  in- 
come.—Graham  V.  More,  189  S.  W.  U86. 

VI.  AOCOTTNTIirO  AMD  OOBfPBNflA- 
TION  OF  TRUSTEE. 

9s>305  (Mo.)  A  petition  for  an  accounting  by 
trustees  under  a  will  brought  by  the  widow  of 
a  beneficiary  is  fatally  defective  if  it  fails  to 
aver  whether  administration  bad  been  had  on 
the  beneficiary's  estate,  where  the  property  is 
personalty  which  the  administrator  first  has 
the  right  to  recover.— Graham  v.  More,  189  S. 
W.  1186. 

UNDUE  INFLUENCE. 

See  Cancellation  of  Instraments,  «S987 ;  Wills, 
«=>15S-164. 

UNIFORMITY. 

See  Taxation,  «s>40. 

UNITED  STATES  COURTS. 

See  Courts,  «a»397. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer. 

USAGES. 

See  Customs  and  Usages. 

USE  AND  OCCUPATION. 

See  Trespass  to  Try  Title,  iS=»67. 

USURY. 

X.   USmUOUS  CONTRACTS  AND 
TRANSACTIONS. 

(A)   Nature  and   Validity. 

^»6  (Ky.)  The  tendency  of  the  courts  is  to 
construe  right  of  original  debtor  to  purge  his 
obligations  of  usury  with  great  liberality. — Wil- 
liams V.  Eagle  Bank,  189  S.  W.  883. 
^=>I6  (Ky.)  Usury  may  not  be  collected  through 
nse  of  any  trick,  device,  or  subterfuge. — Williams 
V.  Eagle  Bank,  189  S.  W.  883. 
®=93 1  (Ky.)  When  the  interest  is  more  than  the 
legal  rate,  but  Is  promised  as  part  of  considera- 
tion for  land,  it  will  not  be  regarded  as  usury 
up  to  maturity.— Williams  v.  Eagle  Bank,  189 
S.  W.  883. 

€=»49  (Ky.)  It  is  not  a  violation  of  usury  laws 
to  add  to  amount  of  a  debt  interest  thereon  at 
6  per  cent,  for  one  year  and  take  a  note  for  debt 
and  interest  due  in  one  year,  bearing  6  per  cent, 
interest  after  its  maturity.- Blair  v.  Fraley,  189 
S.  W.  886. 

®=>55  (Ark.)  Although  a  borrower  believed  he 
was  paying  a  bonus  above  legal  rate  of  interest 
for  negotiation  of  a  loan  and  was  not  satisfying 
a  disputed  claim  of  negotiator,  loan  was  not 
tiiereby  rendered  usurious  where  negotiator  was 


not  agent  of  lender.— Sumpter  v.  Hot  Springs 
Savings,  Trust  &  Guaranty  Co.,  189  S.  W.  854. 
^^68  (Ky.)  A  stranger  to  a  debt  who  for  a 
valid  consideration  assumes  its  payment  cannot 
set  up  usury  in  the  debt;  as  there  is  a  novation. 
-Williams  v.  Eagle  Bank,  189  S.  W.  883. 
$:988  (Ky.)  An  original  obligor,  when  sued  up- 
on a  renewed  evidence  of  debt,  may  purge  the 
entire  transaction  of  usury,  thoogh  there  was  a 
change  of  obligors  at  date  of  several  renewals. 
— WflUams  V.  Eagle  Bank,  189  S.  W.  SS3. 

(B)  RiKlita  and  Reinediea  of  Parties. 

®=3|00(2)  (Ky.)  A  partner  who  by  agreement 
relieved  his  partner  of  all  liability  upon  part- 
nership indebtedness  could  insist  not  only  on  a 
credit  of  one-half  of  usury  but  of  all  that  had 
been  paid  since  he  assumed  debt. — Williams  v. 
Eagle  Bank,  189  S.  W.  883. 
9s>ll7  (Ark.)  In  an  action  to  foreclose  a  deed 
of  trust  defended  on  ground  of  usury,  evidence 
held  to  show  that  person  who  negotiated  loan 
secured  by  deed  and  received  a  bonus  therefor 
above  legal  rate  of  interest  was  acting  for  him- 
self and  borrower,  and  not  for  lender. — Sumpter 
V.  Hot  Springs  Savings,  Trust  &  Guaranty  Co.. 
189  S.  W.  864. 

VACANCY. 

See  Elections,  <Ss>147. 


See  A] 


VACATION. 

il  and  Error,  ®=>113,  131 ;  Judgment. 
Mortgages,  ^=9369. 


VALUE. 

See  Appeal  and  Error,  ^=>65;    SMdence, 

142,  489. 

VARIANCE. 

See  Appeal  and  Error,  <8=3l97 ;  Indictment  and 
Information,  '<S=>184 ;  Pleading,  «s>S82,  396, 
430. 

VENDOR  AND  PURCHASER. 

See  Acknowledgment,  ^=>5 ;  Adverse  Posses- 
sion, <g=»63;  Bankruptcy,  <ft=>268;  Cham- 
?erty  and  Maintenance,  €=»7;  Contracts,  €=» 
0 ;  Dower.  «=»114;  Estoppel,  <8=)92,  94 ;  Ex- 
cbani;e  of  Property  ;  Fraudulent  Conveyances, 
«=>187;  Guardian  and  Ward.  <&=»108;  In- 
fants. @=>37-39 ;  .Tudicial  Sales ;  Ty)g8  and 
Llogging,  €=33 ;  Mortgages.  @=>186 :  Mu- 
nicipal Corporations.  <SJ=»562;  Partition,  ©=» 
109:  Remainders,  «=»16;  Sales:  Specific 
Performance;  Taxation,  'S=>642-8.30;  Usury, 
«s»31;    Witnesses.  «=»143. 

TV.  PERFORBCANCE    OF    CONTRACT. 
(A)  Title  and  ESstate  at  Vendor. 

«S9|30(2)  (Tex.C!iv.App.)  A  good  title  may 
be  unmarketable,  since  a  marketable  title  is 
one  free  from  judicial  doubt  or  uncertainty  as 
to  facts  under  which  possession  can  be  acquir- 
ed and  retained  without  litigation. — ^Adkins  v. 
Gillespie,  189  S.  W.  276. 

«=»I30(7)  (Tex.Civ.App.)  A  titie  by  limita- 
tion is  not  a  marketable  title,  since  litigation 
may  arise  in  regard  to  it— Adklns  v.  Gillespie, 
189  S.  W.  276. 

Under  a  contract  by  which  the  vendor  airrees 
to  convey  marketable  title,  a  showing  of  title  by 
limitation,  made  only  by  ex  parte  affidavit,  is 
wholly  insufficient;  such  an  affidavit  being  pure- 
ly hearsay  and  inadmissible  as  evidence. — Id. 
<g=>l30(8)  (Tei.Civ.App.)  Under  contract  for 
sale  of  realty  contingent  on  showing  marketa- 
ble title,  an  abstract,  showing  that  certain 
vested  interests  created  by  judgment  were  out- 
standing,  did   not   show   such   title   as   was   in 
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contemplation  of  the  parties.— Adkins  v.  GilleB- 
pie,  189  S.  W.  275. 

€=»I40  (Tei.Civ.App.)  Under  a  contract  requir- 
ing the  vendor  to  convey  marketable  title,  the 
vendee  need  not  look  beyond  the  abstract  fur- 
nished him. — Adkins  v.  GilleBpie,  188  S.  W. 
275. 

V.  RIGHTS   AND  I.IABII.ITIES   OF 

PARTIES. 

(B)  As  to  Third  Peraona  In  General. 

®=32 1 5  (Tex.Civ.App.)  A  vendor  who  by  matual 
mistake  conveyed  to  the  purchaser  more  land 
than  was  agreed  upon  at  an  acreage  price  can 
recover  from  remote  grantees  who  took  from 
the  purchaser  under  deeds  containing  the  same 
mistake  at  an  acreage  price. — Seureau  v.  Frazer, 
189  S.  W.  1003. 

(O  Bonn  Fide  Porebnaerii. 

4=9231(3)  (Ky.)  Buyer  from  grantees  in  pos- 
session under  purported  instrument  of  convey- 
ance on  record,  which  be  inspected,  and  which 
disclosed  no  trust  in  favor  of  grantors,  held 
to  have  taken  equitable  title  of  grantees  under 
instrument  free  of  trust  or  equity.— Ferreli  v. 
Childress,  189  S.  W.  1149. 
4s»23l(4)  (Tex.Civ.App.)  A  purchaser  need 
not  examine  the  records  for  previous  convey- 
ances executed  by  his  grantor  prior  to  the  time 
the  title  held  by  such  grantor  originated,  nor 
is  he  charged  with  notice  of  prior  deeds  or 
mortgages  given  by  the  grantor  previous  to  the 
origin  of  title.— Anderson  v.  Farmer,  189  6.  W. 
508. 

«=>237  (Tex.Civ.App.)  In  trespass  to  try  title 
to  property  claimed  by  the  plaintiff  wife  as  her 
separate  property  and  claimed  by  the  defendant 
under  an  execution  sale  as  the  property  of  the 
husband  or  of  the  community,  the  defendant 
was  not  an  innocent  purchaser  where  it  was 
alleged  ^nd  proven  that  he  credited  the  amount 
of  his  bid  on  his  judgment. — Martinez  v.  De 
Barroso.  189  S.  W.  740. 
€=3239(9)  (Ky.)  A  party  and  his  successors  who 
without  knowledge  purchased  land  from  grantees 
thereof  in  conveyance  executed  by  incompetent 
or  imbecile  grantor,  who  had  not  been  adjudged 
of  unsound  mind,  held  unaffected  by  the  imbecil- 
ity.—FerrcU  V.  ChUdress,  189  S.  W.  1149. 

VI.    REBIEDIES  OF  VEITDOR. 

(A)  Ijlen  nnd  Recovery  of  Lnnd. 

<&=>26l(4)  (Ark.)  Under  Kirby's  Dig.  !  510,  as 
to  vendor's  lien,  the  assignee  of  a  negotiable 
note  secured  by  a  vendor's  lien  recited  in  the 
deed,  who  hag  no  notice  is  protected,  as  against 
the  vendee  and  purchasers  from  him,  from  a 
claim  that  the  lien  affected  only  part  of  the 
land.— Graves  v.  First  Nat.  Bank,  189  S.  W. 
0C4. 

<e=>267  (Tenn.)  Under  Acts  1907,  c.  473,  fix- 
ing forfeit  by  party  who  fails  to  satisfy  lien 
retained  in  deed  after  payment,  on  request,  wid- 
ow, in  possession  of  husband's  land  as  dowager 
aud  homesteader,  held  not  entitled  to  recover 
statutory  penalty  for  defendant's  refusal  to 
satisfy  lien  of  record.— Kitts  v.  Kitts,  189  S. 
W.  3(5. 

€=>287  (Ark.)  Where  the  vendor  assigned  the 
note  for  the  price  to  a  bank,  on  enforcement  by 
the  bank  of  the  vendor's  lien  he  had  a  right  to 
purchase  the  land,  and  such  purchase  did  not 
constitute  a  redemption,  though  he  was  liable  to 
the  bank  as  indorser. — Graves  t.  First  Nat. 
Bank,  189  S.  W.  664. 

(B]  Actions   for  Pnrchase  Money. 

«=s>3IO  (Ark.)  To  avoid  circuity  of  action  and 
multiplicity  of  suits,  one  induced  to  purchase 
lands  by  misrepresentations  may  plead  his  dam- 
ages in  action  against  him  for  the  purchase 
muuey.— Danielson  v.  Skidmore,  189  S.  W.  57. 


4:»3I4(1)  (Ark.)  Complaint  held  to  allege,  in 
effect,  that  quitclaim  deed  to  property  describ- 
ed was  executed  and  delivered,  for  the  consid- 
eration named  which  defendant  bad  agreed  to 
pay,  and  that  defendant  had  refused  to  pay 
such  consideration,  though  frequent  demand 
therefor  had  been  made,  and  to  be  good  as 
against  demurrer.— Tuggle  v.  Holman  Real  Es- 
tate Co.,  189  S.  W.  169. 

^:»3I5(3)  (MaApp.)  In  action  against  purchas- 
er's estate  for  $1,000  which  plaintiff  daimed 
was  not  put  in  purchaser's  note,  and  where 
there  had  been  an  indebtedness  ot  $4,000  and 
a  payment  of  $3,000  only,  held,  on  the  evidence, 
that  the 'court  of  appeals  could  not  say  as  mat- 
ter of  law  that  trial  court  erred  in  finding  that 
$1,000  had  not  been  paid.— Scbrock  v.  Dnncan, 
189  S.  W.  6ia 

Vn.   REMEDIES   OF  F1TRCHASER. 
<Aj  ReeoTarir  of  Pnrohna*  Moneir  Pnld. 

^^334(6)  (Ark.)  In  a  suit  for  specific  per- 
formance of  contract  to  convey  land,  plaintiff, 
on  being  refused  relief,  held  entitled  to  recov- 
er a  commission  due  him  for  sale  of  other  land 
credited  by  defendant  on  plaintiffs  notes,  as 
it  constituted  a  payment  on  purcbaae  price- 
Smith  V.  Price,  189  S.  W.  167. 

VENDOR'S  LIENS. 

See  Vendor  and  Purchaser,  4=3261-287. 

VENUL 

See  Criminal  Law,  «=9l34,  564. 

II.  DOBaCII.E  OR  RESIDENCE  OF 
PARTIES. 

4=>I8  (Tex.Civ.App.)  Action  for  converraon 
of  personalty  may  be  brought  in  the  county  of 
plaintiff's  residence  if  one  defendant  has  con- 
verted some  of  the  property  there. — Garden 
Valley  Mercantile  Co.  v.  Falkner,  189  &  W. 
300. 

€=>22(1)  (Tex.Civ.App.)  In  suit  on  cause  of  ac- 
tion jointly  and  severally  against  all  defend- 
ants, brought  in  county  of  a  defendant's  resi- 
dence, court  properly  overruled  plea  of  priv- 
ilege of  other  defendants  to  be  sued  in  county 
of  residence  of  one  of  them. — Roberts  v.  Abney, 
189  S.  W.  1101. 

<8=22(3)  (Ky.)  Under  Civ.  Code  Prac.  i  80. 
judgment  against  makers  and  one  indorser  of  a 
note  in  circuit  court,  where  summons  was  serr- 
ed  upon  one  indorser  in  the  county  and  upun 
the  other  defendants  in  another  county,  after 
dismissal  as  to  indorser  served  in  the  coun- 
ty, was  void  for  want  of  jurisdiction. — Second 
Nat.  Bank  v.  Prichard,  189  S.  W.  14. 
i&=»29  (Tex.Civ.App.)  Where  plaintiff  sold  cot- 
ton to  defendants  residing  in  the  same  counO' 
to  be  delivered  at  place  of  business  of  defend- 
ants' partnership  in  another  county  and  ten- 
dered it  at  time  fixed  for  delivery,  and  the  firm 
refused  to  accept,  plaintiff's  action  for  damages 
should  be  brought  in  county  where  he  and  de- 
fendants resided,  and  not  in  the  other  comity.— 
Hughes  T.  Turner,  180  S.  W.  87. 

VERDICT. 

See  Appeal  and  Error,  4=3930,  1001 ;  Criminal 
Law,  «=»872%-890,  1159;  Forcible  Entry 
and  Detainer,  «ss>36;    Trial,  «=9326-382. 


VERIFICATION. 


See  Criminal  Law,   <3=»1044; 
Administrators,  4=9227. 


Execntoca  and 


VESTED  RIGHTS. 

See  Constitutional  Law,  4!>»102. 
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WUl* 


VOIR  DIRL 

See  Jary.  «=>131, 133. 


VOTERS. 


See   Elections. 


WAGES. 

See  Master  and  Servant,  ®=9T7-82. 

WAIVER. 

See  Indictment  and  Information,  (S=>106;  In- 
surance, ©=9372-379;  Jury,  <g=»110:  Plead- 
inB,  ®=>417 ;  Sales,  ®=>168Vi  ;  Trial,  «=» 
420. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Carriers,  '8=»178. 

WARNING. 

See  Master  and  Servant,  €=»160,  286b 

WARRANT. 

See  Arrest,  «=»63 ;  Criminal  Law,  <8=>390 ;  Mu- 
nicipal Corporations,  ©=898;  Searches  and 
Seizures. 

WARRANTY. 

See  Insurance,  «=9723;  Sales,  ^=3265,  271, 
428-448. 

WASTE. 

See  Dower,  ^s»114. 

WATERS  AND  WATER  COURSES. 

See  Railroads,  <S=>108;    States,  <S=>12. 

WAYS. 

See  ESasements;   Highways. 

WEAPONS. 

«=»ll(l)  (Tex.Cr.App.)  Tnder  Const,  art.  6, 
i  12,  and  Pen.  Code  1911,  arts.  476.  476,  judge 
of  city's  corporation  court,  created  by  Rev.  St. 
1911,  arts.  903-922.  held  a  peace  officer,  au- 
thorized to  carry  pistol  when  not  in  actual  dis- 
charge of  duties.— Tippett  v.  State,  189  8.  W. 
485. 

WELL  DIGGING. 

See  Contracts,  <S=»247,  304,  322. 


See  Dower. 


WIDOWS. 
WILLS. 


See  Appeal  and  Error.  «=»882,  1068;  Chari- 
ties ;  Descent  and  Distribution ;  Evidence, 
€=3271;  Executors  and  Administrators;  Par- 
tition, «8=»21;  Perpetuities;  Trial,  <S=>252, 
260;    Trusts;     Witnesses,  *»139. 

n.   TESTAVENTABT   OAPAGITT. 

€=»47  (Tex.Civ.App.)  On  issne  of  undue  in- 
fluenccj  the  physical  and  mental  weakness  of 
testatrix,  her  age,  etc.,  might  be  considered  in 
determining  whether  her  will  was  of  sufficient 
strength  to  make  the  instrument  her  act  and 
dee<l.— Rounds  v.  Coleman,  189  S.  W.  1086. 
€=»55(1)  (Tex.Civ.App.)  Evidence  as  to  testa- 
mentary capacity  held  sufficient  to  discharge 
proponent's  burden  of  formal  proof  under  Rev. 
Civ.  St.  art.  3271.— Rounds  v.  Coleman,  189  S. 
W.  1086. 


IV.  RSQinSITES  AND  VAUDTTT. 

(7)   Mlatake,  Cndne  Inflnence,  and  Fraud, 

4=»IS5(3)  (Tex.Civ.App.)  Persuasion,  entreaty, 
and  the  like  arc  not  alone  sufficient  to  set  aside 
a  will  on  the  ground  of  undue  influence. — 
Rounds  V.  Coleman,  189  S.  W.  1086. 
<3=»I58  (Tex.Civ.App.)  Undue  influence  must  be 
exerted  at  the  time  of  making  the  will.— Rounds 
V.  Coleman,  189  S.  W.  1086. 
<8=>I63(1)  (Tex.OiT.App.)  On  contest  of  will  on 
ground  of  undue  influence,  where  there  was  no 
such  fiduciary  relation  as  to  raise  presumption 
of  undue  influence  by  a  granddaughter,  the 
sole  beneficiary,  the  burden  of  establishing  un- 
due inflnence  was  on  the  contestant.— Rounds 
V.  Coleman,  189  S.  W.  1086. 
«=»I63(2)  (Tex.Civ.App.)  Where  an  antecedent 
fiduciary  relation  exists  between  testator  and 
the  beneficiary,  a  court  of  equity  will  presume 
confidence  placed  and  influence  exerted,  but 
otherwise  such  relation  and  inflnence  must  be 
proved  by  the  contestant- Rounds  v.  Coleman, 
189  8.  W.  1086. 

That  testatrix  lived  with  her  granddaughter 
and  her  husband,  snd  the  husband  looked  out 
for  land  on  which  she  Lad  filed  did  not  estab- 
lish such  a  fiduciary  relation  as  to  raise  a  pre- 
sumption of  undue  influence  by  the  grand- 
daughter, the  sole  beneficiary. — Id. 
«=»I64(1)  (Tex.Oiv.App.)  The  financial  condi- 
tion of  the  beneficiary,  especially  where  the 
facts  show  that  testatrix  knew  or  should  have 
known  thereof,  in  a  case  dependent  upon  cir- 
cumstances to  establish  the  beneficiary's  undue 
influence,  is  admissible. — Rounds  v.  Coleman, 
189  S.  W.  1086. 

V.   PROBATE,  ESTABLISHMENT. 

AND  ANN1TI.MENT. 

(A)   Probate   and  Revoeatton   tn   General. 

«=»206  (Tei.Civ.App.)  Where  jury  found  thai 
a  will  proposed  has  been  revoked,  nntil  that 
finding  was  set  aside,  court  could  not  admit  will 
to  probate,  however  well  its  execution  is  estab' 
lished.— Palmer  v.  Logan,  189  S.  W.  761. 

(B)  Evidence. 

«=s>302(2)  (Tex.Civ.App.)  Evidence  in  a  will 
contest  held  to  show  that  the  will  propounded 
for  probate  was  in  the  handwriting  of  the  tes- 
tatrix.—Bounds  v.  Coleman,  189  S.  W.  1086. 

<I)  Hearln'K  or  Trial. 

<S=»324(3)  (Tex.Clv.App.)  Question  of  undue  In- 
fluence exerted  by  proponent  heM  for  jury.^ 
Rounds  V.  Coleman,  189  S.  W.  1086. 

(K)  RevlCTT. 

«=s>360  (Tex.Civ.App.)  Under  Rev.  St.  1011, 
art.  2061,  as  amended  by  Acts  33d  Leg.  c.  59, 
providing  that  instructions  be  regarded  approved 
unless  excepted  to,  where  in  a  will  ease  pro- 
ponents took  no  exception  to  a  charge  that  exe- 
cution of  a  revoking  holographic  will  could  be 
proved  by  less  than  two  witnesses,  they  are 
estopped  from  contention  on  appeal  that  execu- 
tion of  subsequent  will  must  be  proved  by  two 
witnesses. — Palmer  v.  Logan,  189  S.  W.  761. 
®=3386  (Tex.Civ.App.)  On  appeal  frcan  directed 
verdict  for  contestce  and  proponent,  the  court 
Is  not  to  determine  whether  a  verdict  for  con- 
testant should  be  permitted  to  stand,  but,  wheth- 
er the  evidence  was  sufficient  to  require  a  sub- 
micBion  of  issue  of  undue  influence  to  jury.— 
Rounds  v.  Coleman,  180  S.  W.  1086. 

(M)   Operation  and  Kffeet. 

«=»434  (Tenn.)  Under  Shannon's  Code,  §§  .3014, 
3915,  and  Act  Cong.  May  26.  1790,  a  certified 
copy  of  a  foreign  will  of  one  of  plaintiff's  prede- 
cessors in  title,  which  was  probated  by  the  prop- 
er officer  in  the  foreign  state,  and  a  duly  certified 
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copy  of  wliicli,  with  the  certificate  of  probate, 
was  recorded  in  Tennessee,  held  admissible. — 
FicIilPF  V.  Pemberton.  189  S.  W.  873. 

Under  Shannon's  Code.  |§  3904.  3914,  a  cer- 
tified copj'  of  a  foreign  wilh  proved  by  only  one 
witness,   held  admissible. — Id. 

A  certified  copy  of  a  foreign  will  setting  forth 
entire  will  verbatim,  held  to  anfficiently  show 
probate  of  will. — Id. 

VI.   OOXSTRTTGTIOIT. 

(A)   General  Rnl'es. 

^=9439  (Ark.)  The  intention  of  the  testator,  as 
gathered  from  all  parts  of  his  will,  must  Rovern 
when  not  at  variance  with  law. — ^Harrington 
V.  Cooper,  189  S.  W.  66T. 

«=j439  (Ky.)  The  Intention  of  the  testator 
must  control  the  construction  of  a  will,  regard- 
'ess  of  motiyes  or  opinions  of  other  persons.— 
Carroll  v.  Cave  Hill  Cemetery  Co..  189  S.  W. 
186. 

€=»44l  (]i^.)  If  a  will  contains  ambiguous 
terms  or  clauses,  the  motives  reasonably  sup- 
posed to  have  actuated  the  testator,  the  pur- 
pose of  the  will,  the  relations  between  testa- 
tor and  devisees,  and  the  nature  and  extent  of 
property  may  be  considered  to  ascertain  in- 
tent—Carroll V.  Cave  Hill  Cemetery  Co.,  189 
S.  W.  186. 

,4s>450  (Ark.)  Force  and  meaningmuat  be  giv- 
en to  every  clause  of  the  vrill.— Harrington  v. 
Cooper,   189  S.   W.  667. 

<S=3488  (Ky.)  Where  the  testator's  intention 
is  expressed  in  plain  and  unambiguous  lan- 
guage, parol  or  other  extrinsic  evidence  is  in- 
admissible to  show  a  different  intention  from 
that  expressed.— Carroll  v.  Cave  Hill  Ceme- 
tery Co.,  189  S.  W.  186. 

«=»489(2)  (Ky.)  When  a  latent  ambiguity  ex- 
ists in  a  will,  declarations  of  testator  at  the 
time  of  its  execution  are  admissible  to  iden- 
tify the  objects  or  persons  designated,  and  the 
facts  and  circumstances  are  admissible  to  ex- 
plain the  language. — Carroll  v.  Cave  Hill  Cem- 
etery Co..  188  S.  W.  186. 

(C)   SarvlTorship,    Repreaentatlon,   «n4 
Snbstltatloii. 

«=»545(4)  (Ark.)  Under  will  giving  widow  a  life 
estate  with  remainder  to  a  daughter,  and  pro- 
viding that,  if  daughter  should  die  childless,  the 
whole  should  lie  equally  divided  among  testa- 
tor's other  children,  the  devise  over  was  opera- 
tive only  in  the  event  of  the  death  of 'the  daugh- 
ter without  leaving  a  child  before  her  mother's 
death.— Harrington  v.  Cooper,  189  S.  W.  667. 
«=»545(4)  (Ky.)  Will  and  codicils  devising 
lands  to  testatrix'  husband  for  life  and  then  to 
ber  nephew,  subject  to  money  charges,  but 
providing  that,  if  he  should  die  without  chil- 
dren, the  executor  should  sell  lands,  creates  a 
fee  simple  in  the  nephew  on  payment  of  the 
charges;  the  limitation  operating  only  on  his 
death  without  children  before  death  of  life 
tenant.— Baker  v.  Thomas,  189  S.  W.  215. 
4=9551  (Mo.)  Under  provisions  of  will  granting 
property  in  trust  to  son  and  on  bis  death  to 
heirs  at  law,  and  in  view  of  Hev.  St.  1909,  i 
832,  as  to  descent  of  intestate  property,  wife 
of  beneficiary  held  not  entitled  to  recover  in  the 
absence  of  allegation_that  there  were  no  collat- 
eral heirs;  section  351,  under  which  she  claim- 
ed, relating  to  dower  and  not  to  descent  and 
distribution.— Graham  v.  More,  189  S.  W.  1186. 

(ES)   Natnre  ot  Bstatea   and  Interests  Cre- 
ated. 

«=>602(3)  (Mo.)  Under  Rev.  St.  1909,  it  579, 
2870,  a  will  devising  fee  to  a  son,  with  condi- 
tion that,  if  he  died  without  leaving  children 
surviving,  it  should  go  to  his  sister,  |^ve  the 
son  a  lefeasible  fee,  with  a  limitation  over 
to  his  Bister.— L«ckney  v.  Campbell,  189  S. 
W.  1174. 


<S=>607(1)  (Ark.)  A  devise  for  life  to  testator's 
wife  with  remainder  to  a  daughter,  but,  if  the 
daughter  died  childless,  then  to  others,  held 
not  within  Kirby's  Dig.  g  735,  relating  to  con- 
version of  estates  tail,  since  the  contingency  re- 
lated only  to  death  of  the  daughter  before  her 
mother.— Harrington  v.  Cooper,  189  S.  W.  667. 
<S=»6I6(5)  (Ky.)  Wife's  will  devising  property 
to  husband  in  trust  for  life,  with  {lower  of 
disposition  at  his  death  by  will,  held  to  give  him 
a  life  estate,  and  not  a  fee. — O'Bryan  v.  Eng- 
land, 189  S.  W.  1126. 

(F)   Veated  or  Contlnsent  Kstatea  and  In- 
terest*. 

<S=>629  (Ark.)  The  law  favors  the  vesting  of 
estates  as  early  as  possible.— Harrincton  t. 
Cooper,  189  S.  W.  667. 

(H)   Batatea  In  Trnat  and  Fowera. 

<&=»682(2)  (Ky.)  Where  a  tesUtrix  provided 
that  the  executor  might  pay  for  support  of  her 
husband  what  amount,  if  any,  he  might  deem 
necessary,  held  that  husband  took  no  estate  in 
property  or  interest  In  sums  to  be  paid  which 
he  could  legally  enforce. — ^Louisville  Tobacco 
Warehouse  Go.  v.  Thompson,  189  S.  W.  245. 
4=3684(10)  (Ky.)  Action  of  trustee  under  wife's 
will  in  assigning  paid-up  life  policy,  which  was 
paxt  of  her  estate,  to  her  husband,  the  life 
beneficiary,  held  authorized  by  provisions  of 
will  empowering  trustee  to  pay  over  principal, 
if  necessary  for  husband's  support. — O^Bryan  v. 
England,  189  S.  W.  1126. 

VU.   RIGHTS    AlTD    UABHiITIES    OS 
DEVISEES  AND  IJSOATEES. 

(B)   Speoldc,   Dentonstratlve,  and   Qeaeral 
De-vlaes  and  Be«aeata. 

4=»755  (Ky.)  A  will  held  not  to  require  a  be- 
quest to  be  paid  out  of  testator's  business 
which  the  will  provided  the  executors  should 
carry  on  by  the  executors,  so  that  the  bequest 
does  not  fail  because  of  termination  of  such 
trust  by  judgment  for  sale  of  the  business 
property  to  satisfy  creditors. — ^Miller's  Eli'rs  v. 
Miller's  Heirs  and  Creditors,  189  S.  W.  417. 

(I)  Rlshta   and  Remedies  of   Creditor*  •( 
Devlaeea   and  Iiearateea. 

4==>869  (Ky.)  Under  Ky.  St  8  2355,  where  a 
beneficiary  under  a  will  is  given  an  interest  in 
property  devised  which  he  can  legally  enforce, 
it  may  be  subjected  to  his  debts,  but  where 
snms  he  is  to  receive  are  discretionary  with 
trustee,  no  estate  is  created  liable  to  his  debts. 
—Louisville  Tobacco  Warehouse  Co.  v.  Thomp- 
son, 189  S.  W.  246. 

'witnesses. 

See  Appeal  and  Srror,  4=>994 ;  Criminal  Law, 
«=»594,  1170%  ;  Evidence ;  Perjury ;  Trial, 
<8=»236. 

I.  ATTENDAirOE,  PRODVCTIOH  OF 
DOCUMENTS,   AITD   COM- 
PENSATION. 

4=>I6  (Tex.Cr.App.)  For  production  of_  a 
telegram  sent  immediately  after  the  homicide, 
by  witnesses  for  the  state,  contradictory  of 
their  testimony,  and  so  impeaching,  an  order 
should  be  made;  it  not  being  obtainable  other- 
wise.—Kilpatrick  V.  State,  189  S.  W.  287. 

n.   OOMPETENOT. 

(A)    CapaeltT   and   q,naIlfleattoBS    In    Gen- 
eral. 

i8=>53(5)  (Ky.)  In  view  of  Civ.  Code  Ptac.  { 
606,  subsec.  1,  in  aa  action  to  recover  lands, 
where  the  wife  was  the  claimant  in  possession, 
her  husband's  deposition  was  admissible,  where 
hers  was  not  taken.— James  v.  Davis,  1^  S.  W. 
]44a 
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«=5>77  (Tex.Gr.App.)  Oral  testimony  on  croM-  f  (■)  Cro«»-Hixi 

ezaminaHon  that  witness  had  been  in  peniten- 
tiary did  not  render  him  incompetent. — Smiley 
V.  State,  189  S.  W.  482. 


(C)  Teatimony  of  Parties  or  Persons  In- 
terested, tor  or  OKainst  Reprenenta- 
tivcs,  SvrvlTors,  or  Soocessors  in  Ti- 
tle or  Interest  of  Persons  Deceased  or 
Ineompetent. 

«=s>139(&)  (Ky.)  Under  ar.  Code  Prac.  §  606, 
Bubsec.  2,  all  of  plaintiffs,  jointly  suing  exec- 
utor of  their  deceased  father  on  father's  verbal 
promise  to  devise  certain  realty,  or,  falling  in 
that,  that  they  should  have  the  proceeds  there- 
of out  of  his  estate,  were  incompetent  to  tes- 
tify in  their  own  behalf.— Gemhert  v.  Straef- 
fer's  Bx'r,  189  S.  W.  1141. 

®=>t42  (Ky.)  In  action  against  railway  com- 
pany for  death  of  servant  while  workuag  for 
traction  comijany,  testimony  of  general  man- 
ager of  traction  company,  and  stockholder  in 
railway  company  that  he  hired  decedent  to  per- 
form certain  services  for  traction  company  held 
properly  excluded  under  (Sv,  Code  Prac.  {  606. 
— EVansville  Rys.  Co.  v.  Ligon's  Adm'r,  189  S. 
W.  898. 

^=>I42  (Mo.App.)'An  assistant  easbier  and 
stockholder  of  a  bank,  who  had  no  anthority  to 
negotiate  loans,  may,  in  an  action  by  bank 
against  estate  of  a  deceased  borrower,  testify 
that  he  overheard  borrower  negotiating  with 
cashier. — Citizens'  Nat.  Bank  ▼.  Rombauer,  1S9 
S.  W.  651. 

<S=>I43(2)  (Ky.)  Under  CW.  Code  Prac.  f 
606,  aubd.  2,  a  warrantor  of  title,  although  not 
a  party  to  an  action  involving  the  title,  where 
he  is  an  interested  vritness,  is  disqualified  from 
testifying  therein  as  to  statements,  as  to 
boundaries,  of  a  deceased  grantor  of  a  party 
to  the  suit,  not  made  in  the  presence  of  the 
adverse  claimants. — Cumberland  Coal  Co.  v. 
Croley,  189  S.  W.  198. 

4=9 1 54  (Tex.Oiv.App.)  lie  atatutorjr  rule  touch- 
big  testimony  of  conversations  with  persons 
since  deceased  does  not  apply  where  the  person 
deceased  was  superintendent  of  a  corporation. — 
Texas  &  Pac  By.  Co.  v.  ElUott,  189  S.  W. 
787. 

In  a  railroad  servant's  action  for  injuries, 
plaintiff's  testimony  as  to  a  transaction  with 
defendant's  superintendent,  held  admissible,  al- 
though the  superintendent  was  dead  at  the  time 
of  the  trial.— Id. 

(D)  Confldentlal  Relations  and  PrlTileaced 

Commnnleatlons. 

4=»I92  (Tex.Oiy.App.)  In  an  action  by  the 
wife  on  a  policy  on  ner  husband's  life,  her  state- 
ment as  to  what  the  husband  said  when  he  de- 
livered to  her  the  policy,  as  to.  the  time  when 
the  premium  would  be  due,  is  not  objectionable 
as  a  confidential  communication.— Illinois  Bank- 
ers' Life  Ass'n  v.  Dodson,  189  S.  W.  992. 

m.  EXAMIKATION. 
(A)  Taklnv  Testlntony  In  General. 

«s»225  (Tex.OrApp.)  Where  a  witness  was 
captions  and  gave  evasive  argumentative  an- 
swers, the  court  had  the  right  to  require  her  to 
answer  the  questions  propounded.— Bankston  v. 
State,  189  S.  W.  142. 

9=>245  (Tex.Cr,App.)  Comtt  properly  refused 
to  permit  defendant  to  propound  questions  in- 
volving matters  as  to  which  the  witness  had  al- 
ready testified.— De  Arman  v.  State,  189  S.  W. 
145. 

«»246(3)  (Ark.)  In  prosecution  for  carnal 
abuse  of  female  under  16,  court's  leading  ques- 
tions to  prosecutrix  held  Act  an  abuse  of  discre- 
tion.-Stinson  v.  State,  189  S.  W.  49. 


tlnatlon  and  Re-Hzantlna' 

ttOB. 


^9268(S)  (Ark.)  Where  defendant  on  cross-ex- 
amination of  father  of  prosecutrix  brought  out 
a  conversation  between  defendant's  father  and 
witness  with  reference  to  a  settlement,  it  was 
not  improper  to  permit  state  to  further  examine 
witness  and  bring  out  all  the  conversation.- 
Stinson  v.  State,  189  S.  W.  49. 

«=>268(6)  (Tex.Cr.App.)  In  a  prosecution  for 
illegally  selling  liquor,  where  a  witness  for 
the  state  testified  that  he  had  seen  whisky  in 
defendant's  room  on  only  one  occasion,  it  was 
proper  cross-examination  to  elicit  the  ad- 
mission that  such  witness  on  another  occasion 
subsequent  to  the  offense  charged  had  seen  liq- 
uor in  defendant's  room.— Matthews  v.  State, 
189  S.  W.  491. 

<3=»277(2)  (Tex.Cr.App.)  In  prosecution  for 
perjury  before  grand  jury,  cross-examination  of 
defendant  as  to  approaching  a  witness  against 
him  and  as  to  what  he  said  to  such  witness  was 
proper.— Cozby  v.  State,  189  S.  W.  957. 

XV.  oREDiBix.mr,  ncPEACHMEirr, 

OOITTRADIOTION,  AND  OOR- 
BOBOBATTON. 

(A)  In   General. 

«=932l  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  815,  the  state,  where  its  witness  on 
cross-examination  gave  contradictory  testi- 
mony In  defendant's  favor,  mi^ht  recall  him 
and  ask  him  whether  his  testimony  for  de- 
fendant was  not  an  afterthought  and  to  show 
that  he  had  not  so  testified  either  in  court  of 
inquiry  or  before  grand  jury.— Martin  v.  State, 
189  S.  W.  264. 

4=9321  (Tex.Cr.App.)  Irrespective  of  who 
subpoenaed  a  witness,  the  party  introducing 
him  is  not  permitted  to  impeach  him  unless  he 
testtfiea  to  some  fact  damaging  to  the  cause  of 
introducing  party,  which  the  latter  was  un- 
aware the  witness  would  testify  to  before  plac- 
ing him  on  the  stand.— Wood  v.  State,  189  S. 
W  474. 

«=>330(1)  (Ark.)  Where  credibility  of  prose- 
cuting; witness  in  perjury  is  attacked  on  cross- 
exammation  through  showing  that  he  permit- 
ted accused  without  payment  of  money  for 
race  horses  to  leave  his  presence  carrying  the 
bill  of  sale,  he  could  answer  that  he  relied  on 
rules  of  racing  association  to  secure  payment — 
Van  Camp  v.  State,  189  S.  W.  1T3. 

Limiting  cross-examination  of  prosecuting 
witness  in  perjury  case  to  exclude  frivolous 
question  held  not  erroneous. — ^Id. 

iS=s>330(2)  (Tex.Cr.App.)  Defendant  justifying 
on  ground  deceased  had  ruined  his  sister,  where 
defendant  introduced  brother  to  show  deceased 
had  been  guilty,  court  properly  permitted  state 
to  draw  from  such  brother,  on  cross-examina- 
tion, statement  that  he  and  defendant  had  dis- 
cussed, before  the  killing,  alleged  improper  re- 
bitions  between  another  brother  and  their  sis- 
ter.—De  Arman  v.  State,  189  S.  W.  145. 

4=>33l'/2  (Tex.Cr.App.)  In  prosecution  for  rid- 
ing on  railroad  pass  of  another,  testimony  of 
train  auditor  that  defendant  rode  on  pass  on 
other  trips  and  dates  than  that  charged  held 
not  admissible  to  impeach  owner  of  pass. — 
Leach  v.  State,  189  S.  W.  733. 

(B)  Character  and  Condnot  of  'Wltneaa. 

<S=3337(6)  (Tex.Cr.App.)  In  an  assault  trial, 
it  was  proper  to  ask  accused,  testifying  in  his 
own  behalf,  if  he  had  not  been  indicted,  con- 
victed, and  confined  in  the  penitentiary.— Hill 

V.  Stnte,  189  S.  W.  257. 

©='337(5)  (Tex.Cr.App.)  Evidence  of  convic- 
tion on  a  former  trial  in  the  instant  case  can- 
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not  be  used  to  impeach  an  accused  testifying 
for  himself.— Martin  v.  State,  189  S.  W.  262. 
«=>345(4)  (Tex.Cr.App.)  Proof  by  the  state 
that  a  witness  for  accused  had  been  indicted  was 
admissible,  though  sentence  upon  hlg  subsequent 
conviction  was  suspended. — Bush  v.  State,  1^ 
S.  W.  158. 

4=>350  (Tex.Cr.App.)  Testimony  of  witness 
on  cross-examination  that  he  had  l>een  in  peni- 
tentiary was  admissible  to  affect  his  credit- 
Smiley  V.  State,  189  S.  W.  482. 

€=>358  (Tex.Cr.App.)  In  a  prosecution  for  il- 
legal sale  of  liquor,  where  a  witness  for  de- 
fendant testified  that  the  general  reputation 
for  truth  of  the  principal  witness  for  the  state 
was  bad,  it  was  proper  on  cross-examination 
for  the  county  attorney  to  inquire  whether  such 
witness  was  a  drinking  man. — ^Matthews  v. 
State,  189  S.  W.  491. 

(U>  laeoBalatemt    Ststementa    by    'WItaeaa. 

<S=>393(3)  (Tex.Cr.App.)  Written  statement 
taken  at  examining  trial  could  be  used  to  im- 
peach witness  stating  what  be  testified  to  at 
such  trial.— De  Arman  v.  State,  189  S.  W.  145. 

<3=»396(2)  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art.  811,  in  murder  case,  where  defend- 
ant introduced  part  of  testimony  given  by  wit- 
ness on  another  trial  for  purposes  of  impeach- 
meflt,  state  was  properly  permitted  to  introduce 
other  portions  relatingto  same  matter.— De  Ap- 
man  v.  Stote,  189  S.  W.  145. 

«=>396(2)  (Tex.  Cr.  App.)  Where  defendant 
sought  to  impeach  a  state's  witness  by  showing 
that  she  had  made  a  statement  before  trial  dif- 
ferent from  that  at  the  trial,  the  court  properly 
permitted  state  to  introduce  her  testimony  at 
examining  trial— Cozby  v.  State,  180  S.  W. 
057. 

(IS)   Contradtetlon  and  Corroboratlsn  o< 
IVltneaa. 

<&=34I2  (Tex.Cr.App.)  In  murder  case,  where 
court  adjourned  for  witness  who  testified  she 
was  ill,  her  cross-examination  not  seriously  as- 
sailing or  questioning  her  testimony,  refusal  to 
permit  defendant  to  introduce  evidence  to  prove 
she  was  really  eick  was  proper. — De  Annan  v. 
State,  189  S.  W.  145. 

WORDS  AND  PHRASES. 

"Abstract."- Ferguson  v.  State  (Tex.  Cr.  App.) 
189  S.  W.  271. 

"Accessories."— Villareal  v.  State  (Tex.  Cp. 
App.)  189  S.  W.  156. 

"Account  stated."— C'itizens'  Bank  &  Trust  Co. 
V.  Hinkle  (Ark.)  189  S.  W.  679. 

"Actual  residence.'*— City  of  Ashland  v.  City  of 
Catlettsburg  (Ky.)  180  S.  W.  454. 

"Adjoining."— Freeze  v.  Improvement  Dist.  No. 
16  of  City  of  Jonesboro  (Ark.)  189  S.  W.  6«0. 

"Admonish."— Ft.  Smith  Light  &  Traction  Co. 
T.  Ilendrickson  (Ark.)  189  S.  W.  1064. 

"Adverse  possession."— Travis  v.  Bruce  (Ky.) 
1.S9  S.  W.  939 :  Nerio  v.  Christen  (Tex.  Civ. 
App.)  180  S.  W.  lOJS. 

"Affidavit.' —Marsden  v.  Troy  (Tex.  Civ.  Add.) 
189  S.  W.  060.  ^' 

"Answer."— Emler  v.  Pox  (Ky.)  180  S.  W.  469 

"Apparatus  of  trade."— Comer  v.  Powell  (Tex. 
Civ.  App.)  189  S.  W.  88.  ^ 

"Appeal."— Chickamauga  Quarry  &  Construc- 
tion Co.  V.  Pundt  (Tenn.)  189  S.  W.  680. 

"Appellant."— Chickamauga  Quarry  &  Con- 
struction  Co.  y.  Punat  (Tenn.)  189  S.   W. 

"As.^iessment  plan."— Hill  v.  Business  Men's  Ac- 
cident Ass'n   (Mo.  App.)   IS!)   S.   W    .587 

"Assignee."- Kitts  v.  Kitts  (Tenn.)  189  8.W. 
375.  I 


Attempt  to  pass  forged  instrament"— Smiley 

V.  State  (Tex.  Cr.  App.)  189  S.  W.  482. 
"Bet."— Ellis  V.  SUte  (Kx.  Cr.  App.)  188  & 

W.   1074. 
"Bond."— Graves  v.  M.  Griffin  O'Neil  &  Sow 

(Tex.  Qv.  Apfr.)  189  S.  W.  778. 
"Case  involving  state  revenue."— Milne  v.  Blair 

(Tenn.)  189  S.  W.  685. 
"Collateral  attack."— Gerlach  Meicantile  Co.  v. 

Hughes-Bozarth-Anderson     Co.     (Tex.     Civ. 

App.)  189  S.  W.  784. 
"Concurrent  jurisdiction."— Jficoulin  r.  O'Brien 

(Ky.)  189  S.  W.  724. 
"Condonation."— Weber   v.    Weber   (Mo.   App.) 

189  S.  W.  577. 
"Constructive  notice."— Tudor  v.  City  of  I>>o- 

isrille  (Ky.)  189  S.  W.  456. 
"Contiguous."— Parsons  v.  Dils  (Ky.)  189  S.  W. 

1158. 
"Continued    change    of    possession."- Mead    v. 

Blurton  (Mo.  App.)  189  S.  W.  637. 
"Corporation."- Roller  v.  Madison  (Ky.)  180  S. 

W.  914. 
"Covenant  running  with  land."— Walker  ▼.  <Sty 

of  Richmond  (Ky.)  189  S.  W.  1122. 
"Credible  person."— Van  Camp  v.  State  (Ark.) 

189  S.  W.  173. 
"Debtor."— Ochoa  v.  Edwards  (Tex.  Civ.  App.) 

180  8.  W.  1022. 
"Delivery."— State  v.   Elmore  (Mo.   App.)   180 

S.  W.  612. 
"Department  relating  to  mnning  and  manage- 
ment of  mills." — State  v.  Arkansas  Lumber 

Co.  (Ark.)  180  S.  W.  671. 
"Depot"— Ft.  Worth  ik  D.  C.  Ry.  Co.  t.  State 

(Tex.  Civ.  App.)  189  8.  W.  181. 
"Deputy   marshal."- Crouch  v.   Commonwealdi 

(Ky.)  189  S.  W.  608. 
"Descendant."— State    v.    Xturria    (Tex.    CSv. 

App.)  189  S.  W.  201. 
"Direct"— Perry   Bros.   v.   McNeill   (Tex.  Olv. 

App.)  180  S.  W.  120;    Stote  v.  Xturria,  Id. 

201. 
"Doing  business." — St.  Francis  Box  ft  Lnmber 

Co.  V.  E.  P.  Perry  &  Co.  (Ark.)  180  S.  W. 

47;    Larkin  Co.  v.  Commonwealth  (Ky.)  189 

S.  W.  3. 
"Domicile."— City  of  Ashland  v.  City  of  C!at- 

lettsburg  (Ky.)  189  S.  W.  454. 
"Dower."— Kitts  v.  Kitts   (Tenn.)   189  &  W. 

375. 
"Drum."— Baird  v.  Bray  (Ark.)  180  S.  W.  657. 
"Due  process  of  law."— .SJtna  Ins.  Co.  v.  Waco 

Co.  (Tex.  Civ.  Appc)  189  S.  W.  315. 
"Duress" — Fears    v.    United    Loan    ft  Deposit 

Bank  (Ky.)  189  S.  W.  226. 
"Education."— Simmons  v.  A.  C.  Carter  ft  Co. 

(Ark.)  189  S.  W.  176. 
"Bmbeizle."— Ferguson     v.     State     (Tex.    Cr. 

App.)  189  S.  W.  271. 
"Employe."- Chesapeake  ft  O.  Ry.  Co.  t.  Har- 
mon's Adm'r  (Ky.)  189  S.  W.  1135. 
"Ebccess   of  jurisdiction." — Conners  v.  (Mty  of 

Knoxville  (Tenn.)  180  S.  W.  870. 
"False    imprisonment." — Furlong    v.    German- 
American  Press  Ass'n  (Mo.)  180  S.  W.  385. 
"Knal  judgment." — Wooton  v.  Jones  (Tex.  (Sv. 

App.)   189  S.  W.  350;    BueU  Planing  UiU 

Corp.  v.  BuUard,  Id.  776. 
"Pinal    order."- Wooton    v.    Jones    (Tex.  (Hv. 

App.)  180  S.  W.  350. 
"P.  o.  b."— Planters'  Fertilizer  &  Chemical  Co. 

V.  Columbia  Cotton  Oil  Co.   (Ark.)  189  S. 

W.  166. 
"Freehold."- Hyden  v.   State   (Tenn.)   189  S. 

W.  360. 
"Fundamental   error."- International   ft  Q.  N. 

By.  Co.  V.  Reed  (Tex.  Civ.  App.)  189  S.  W. 

997. 
"Furnished."— Garden    Valley    Mercantile   Co. 

V.  Palkner  (Tex.  Civ.  App.)   189  S.  W.  300. 
"Garnishment   of  a  debt"- Gerlach   Mercantile 

Co.   V.   Ilughes-Bozarth-Anderson  Co.  (Xex. 

Civ.  App.)  189  S.  W.  784. 


Digitized  by  ^OOQIC 


1319 


INDEX-DIGEST 


Writs 


"House  or  place  where  business  of  selling  liq- 
uors is  conducted."— Walker  v.  Terrell  (Tex. 
Civ.  App.)  189  8.  W.  76. 

"Immaterial."— ^tna  Ins.  Co.  t.  Waco  Co. 
(Tei.  Civ.  App.)  189  S.  W.  315. 

"imprisonment  for  debt."— Kansas  City  v.  Pen- 
gilley  (Mo.)  189  S.  W.  380. 

"In."— Schmohl  v.  Travelers'  Ins.  Co.  (Mo. 
App.)  189  S.  W.  597.  ^ 

"Indignities."- SBine  v.  Shine  (Mo.  App.)  189 
S.  W.  403. 

"Insurable  interest."- Western  &  Southern  life 
Ins.  Co.  V.  Webster  (Ky.)  189  S.  W.  429. 

"Interstate  commerce." — I>arkin  Co.  v.  Common- 
wealth (KyJ  189  S.  W.  3 ;  Schaeffer  v.  lUi- 
nois  Cent.  R.  Co.,  Id.,  237. 

"Interstate  shipment"— State  ex  rel.  Chicago, 
M.  &  SL  P.  Ry.  Co.  V.  Public  Service  Com- 
mission of  Missouri  (Mo.)  189  S.  W.  377. 

"Intimidation."— Southwick  v.  State  (Ark.)  189 
S.  W.  843. 

"Involuntary  manslaughter."  —  Maulding  T. 
Commonwealth  (Ky.)  189  S.  W.  251. 

"Joint-stock  company."— Boiler  v.  Madison 
(Ky.)  189  S.  W.  914. 

"Just  beyond."— Carroll  v.  Cave  Hill  Cemetery 
Co.  (Ky.)  189  S.  W.  186.  ,    ^      .    „ 

"Kept  open  and  business  conducted  therein.  — 
Walker  v.  TerreU  (Tex.  Civ.  App.)  189  S. 

"Kept,  used,  or  allowed."— Home  Ins.  Co.  of 
New  York  v.  Bridges  (Ky.)  189  S.  W.  6. 

"Kidnapping."— Furlong  v.  German-American 
Press  Ass'n  (Mo.)  189  S.  W.  385. 

"Laches."— Jones  v.  Temple  (Ark.)  189  S.  W. 
847. 

"liatent  ambiguity."— Carroll  v.  Cave  Hill  Cem- 
etery Co.   (Ky.)  189  S.  W.  186. 

'Xeeal  residence."— City  of  Ashland  v.  City  of 
Catlettsburg  (Ky.)  189  S.  W.  454.. 

"Lineal."— State  v.  Yturrla  (Tex.  Civ.  App.) 
189  S.  W.  291.  „  ^    V  ,o„  a 

"Living  apart."— Brown  v.  Brown  (Ky.)  189  S. 
W    921. 

"Majority  vote."— Marsden  ▼.  Troy  (Tex.  Civ. 
App.)  189  S.  W.  960..  . 

"Marketable  title."— Adkms  v.  Gillespie  (Tex. 
Qv.  App.)  189  S.  W.  275. 

"Misapply."— Ferpuson     v.     State     (Tex.     Cr. 

"Missions."— Cummings  v.   Dent   (Mo.)   189   S. 

"Mor'tpaeee."— Kitts  v.  Kitts    (Tenn.)    189  S. 

W.  375. 
"Near."— Moore   v.   Coffman   (Tex.   Civ.   App.) 

189   S.   W.  94. 
"Necessary  sale."— Priddy  v.  Tabor  (Tex.  Civ. 

App.)  189  S.  W.  111. 
"Negligence."— Stull's  Adm'l  v.  Kentucky  Trac- 
tion &  Terminal  Co.  (Ky.)  189  S.  W.  721. 
•'Office    of   emolument."— Graves    v.    M.    Griffln 

O'Nefl  &  Sons  (Tex.  Civ.  App.)  189  S.  W. 

778. 
"Open  road."— Stamper  v.  McNabb   (Ky.)   189 

S.  W.  216.  _ 

"Or."— Southwick  v.    State   (Ark.)   189   S.   W. 

843 
"Owner."— Rhodes  v.  Koch  (Mo.  App.)  189  ,S. 

W.  641:    Kitts  V.  Kitts  (Tenn.)  189  S.  W. 

S75;   Patterson  v.  State  (Tex.  Cr.  App.)  189 

S.  W.  952. 
"Peace   officer."— Tippett   v.    State    (Tex.    Cr. 
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